/ 


^ 


/ 


/ 


r 


/ 


..^ 


J 


TITLE; 


REEL  NO: 


VOLUME: 


DATE; 


PUBLICATION  NO: 


NOTES: 


FEDERAL  REGISTER. 


% 


11  Of  11 


I 


/  \ 


Issues: 
Pages : 


241-251 
51.235-53.480 


50 

December  16  -  31.  1985 
2575 


The  paper  and  ink  used  in  the* original  material 
affect  the  quality  of  the  micro-edition.  This 
reproduction  is  made  from  the  best  copy  available. 


i 


THIS  PERIODICAL  MAY  BE  COPYRIGHTED,  IN  WHICH  CASE  THE  CONTENTS  REMAIN  THE  PROPERTY 
OF  THE  COPYRIGHT  OWNER.   THE  MICROFORM  EDITION  IS  REPRODUCED  BY  AGREEMENT  WITH  THE 
.PUBLISHER.   DUPLICATION  OR  RESALE  WITHOUT  PERMISSION  IS  PROHIBITED. 


UNIVERSITY  MICROFILMS  INTERNATIONAL,  ANN  ARBOR,  MICHIGAN 


/ 


/ 


./■ 


\ 


■  rt". 


'i^ 


12-16-85     ' 

Vol.  50  No.  241 


Monday 
December  16,  1985 


( 


•^♦»nc*»********'*5-DlGIT      ^8106 


A    PR    StRlA3CCi,    NOV       66 


united  Stat.  SERIAL.    PKUCtSSlNG^^ 


Printing  Off i.  ^^^,    ARfcUK 

SUPERINTENDBiJT 
OF  DOCUMENTS 
Washington.  DC  20402  / 


"^1 


4bl06 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


4i« 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Pax) 

US.  Government  Printing  Office 

(ISSN  0097-6326) 


iSltiiaife  M, 


'ifiiiiiiiiiiiiiaiiwip,. 


^OL 


SS 
>41 

(i 

DE 

1 

1   6 

985 

f 

1                    ■    ■ 

i 

JMI 

v 

» 

\^:     i 


v< 
Pi 


,|A5 


-rA  — 


A 


Vol.  50        No.  241 
Pages  S1235-51382 


Monday 
December  16,  1985 


Brtefing*  on  How  To  \hm  th*  Federal 

For  infonnation  on  brietings  in  Philadelphia,  PA  and 
Washington,  DC  aee  announcement  on  the  inside  cover  of 
this  issue. 


Selected  Subjects 


Admintotrative  Procedures  ^ 

Employment  and  Training  Administration 

Air  Pollution  Control 

Environmental  Protection  Agency 

Aviation  Safety 

Federal  Aviation  Administration  ^ 

Bridges 

Coast  Guard  '  , 

Claims 

Labor  Department  "^ 

Endangered  and  Threatened  Species 

National  Oceanic  and  Atmospheric  Administration 

Grant  Programs— hxflans 

Indian  Affairs  Bureau  • 

Grant  Programs    Law 

Justice  Department 

Marketing  Agreements 

Agricultural  Mariceting  Service  -        • 

MifKNlty  Businesses 

Federal  Highway  Administration 

Organization  and  Functions  (Government  Agencies) 

Immigration  and  Natwalization  Service 

Radio  Broadcastlrtg 

Federal  Communications  Commission 

CONTINUED  INSIDC 


BEST  COPY  AVAILABLE 


n 


Federal  Register  /  Vol.  50.  No.  241  /  Monday.  December  16.  1985  /  Selected  Subjects 


Selected  Subjects 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofHcial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washingtoa  DC  20402. 

I 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

1=1  ,  .  I 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


War  Risk  Instirancs 

Federal  Aviation  Administration 


t 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


PHILADELPHIA.  PA 
WHEN: 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations.       ^ 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents.  ■* 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WHERE: 


RESERVATIONS: 


Dec.  17;  at  1  pm. 

Dec.  18;  at  9  am.  (identical  session) 

Room  3306/10, 

William  }.  Green,  Jr.,  Federal  Building. 

600  Arch  Street,  Philadelphia,  PA. 

Laura  Lewis, 

Philadelphia  Federal  Information  Center. 

215-597-1709 


WASHINGTON.  DC 


WHEN: 
WHERE: 


RESERVATIONS: 


January  17;  at  9  am. 

Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  jyw.,  Washington,  DC. 
Howard  Landon  202-523-5227 
Melanie  Williams  202-523-5229  (TDD) 


NOTE:  There  will  be  a  sign. language  interpreter  for  hearing 
impaired  persona  at  tfae  Washington.  DC  briefing. 
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Agricultural  Mariceting  Sarvica 

PROPOSED  RULES 
51344     Egg  marketing  order 


Agrictiltura  Dapartmant 

See  also  Agricultural  Marketing  Service;  Food 
Safety  and  Inspection  Service. 
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Cooperative  agreements: 
Foundation  of  California  State  University;  solar 
box  cookers  (SBC)  technology  in  developing 
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51271 


51246 


51327 
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Arts  and  Humanittas,  National  Foundation 

See  National  Foundation  on  Arts  and  Humanities. 

Coast  Guard  /     ' 

RULES 

Drawbridge  operations: 
Florida,  Georgia,  and  South  Carolina;  interim 

NOTICES 
Meetings: 

Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee 

Commerce  Department 

See  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver 
petitions: 
White  Consolidated  Industries,  Inc. 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 
Poco  Petroleum,  Inc. 

Education  Department 

NOTICES 

Grants;  availability: 

Postsecondary  education  improvement  fund; 

comprehensive  programs 
Meetings: 

Indian  Education  National  Advisory  Council 


Employment  and  Training  Administration 

RULES 
51241     Federal-State  employment  security  programs; 
administrative  procedure 

Energy  Department 

See  also  Conservation  and  Renewable  Energy 
Office;  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission. 

NOTICES 

Trespassing  on  Department  property: 
51283        Oak  Ridge  operating  sites,  TN;  correction 
51283        Pantex  Plant.  TX;  correction 


Environmental  Protection  Agency 
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Air  quality  implementation  plans;  approve  and 
promulgation;  various  States: 

51250  New  Hampshire;  correction 

Air  quality  planning  purposes;  designation  of  areas: 

51251  Oregon 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States: 
51262        Nebraska 

Hazardous  waste: 
51264        Storage  and  treatment  tank  systems 

NOTICES 

Air  quality;  prevention  of  significant  deterioratioD 

(PSD): 
51300,        Permit  determinations,  etc.;  Region  IX  (3 
51301         documents) 

Toxic  and  hazardous  substances  control: 

51300  Confidential  information  and  data  transfer  to 
contractors 

51301  Premanufactuj%  exemption  applications 

51302  Premanufacture  notices  receipts 
Water  pollution  control: 

51360         Ocean  dumping;  chemical  waste  incineratioii: 
tent^ve  research  permit;  hearings 

Federal  Aviation  Administration 

RULE^ 

Airworthiness  directives: 

51235  Boeing 

51236,  DeHavilland  (2  documents) 
51237 

51240  Control  zones                                                 ,  , 

51239  Transition  areas 

51238  Transition  areas  and  control  zones 

51332  War  risk  insurance 

PROPOSED  RULES 

Airworthiness  directives: 

51259  British  Aerospace;  withdrawn  ' 

51260  Restricted  areas 
51259     Transition  areas 

NOTICES 

Meetings: 
51327        Air  Traffic  Procedures  Advisory  Committee 

Federal  Communicationa  Commisaion 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

51265  Florida 

51266  Michigan 

51268  Minnesota 

51269  Nebraska 

NOTICES 
51304     Agency  information  collection  activities  nnder 
OMB  review 

Federal  Emergency  Management  Agency 
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51304        Individual  and  family  grant  programs 

Radiological  emergency;  State  plans: 
51304        California 
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Natural  Gas  Policy  Act  and  natural  gas  companies: 
51240        Pipelines:  fees  for  services  and  beneHts; 
rehearing         '• 
•     NO-nCES'"        '1  ■_     - 

Hearings,  etc.: 

51286  Algonquin  Gas  Transmission  Co.  (2  documents) 

51287  ANR  Pipeline  Co. 

51289  Discorbis  Oil  Co.  et  al. 

51290  Oistrigas  Corp.  et  al.  | 
51290,       El  Paso  Natural  Gas  Co.  (2  documents) 

51291  ,    1 

51291  Granite  State  Gas  Transmission,  Inc.  .! 

51292  Kentucky  West  Virginia  Gas  Co.  ' 
51292  KN  Energy.  Inc..  et  al.  •  '  | 
51294  Northwest  Pipeline  Corp.  i  ' 

51292  Midwestern  Gas  Transmission  Co.  ' 

51293  National  Fuel  Gas  Supply  Corp.  | 
51293         Natural  Gas  Pipeline  Co.  of  America  ' 

51293  Northern  Natural  Gas  Co.  (2  documents) 

51294  Public  Service  Co.  of  New  Mexico 

51294  Texas  Eastern  Transmission  Corp.  } 

51295  Williams  Pipe  Line  Co. 

■  Natural  gas  certificate  ^ings:  ' 

51295        Western  Gas  Interstate  Co.  et  al. 
51299     Oil  pipelines,  interstate;  tentative  valuations 

Small  power  production  and  cogeneration  facilities; 

qualifying  status:  . 

51299        International  House  of  Philadelphia  et  al.        .     " 

Federal  Highway  Administration 

RULES 

Civil  rights: 
51242        Supportive  services  for  minority,  disadvantaged, 
and  women  business  enterprises:  final  rule  and 
request  for  cbmments 
NOTICES  I 

Meetings: 
51327        National  Motor  Carrier  Advisory  Committee 

Federal  Home  Loan  Bank  Board 

MOT1CES  '       .  ' 

51329     Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES  t 

51306  Agreements  filed,  etc. 
Investigations,  hearings,  petitions,  etc.: 

51305         Rainbow  Navigation,  Inc. 

Federal  Mine  Safety  and  Healtti  Review 
Commission  > 

NOTICES 
51389     Meetings;  Sunshine  Act  (2  documents) 

Federal  Reserve  System  1 

NOTICES 
51306,    Agency  information  collection  activities  under 

51307  OMB  review  (2  documents) 
Bank  holding  company  applications,  etc.: 

51307         Marine  Corp. 

51329     Meetings;  Sunshine  Act  (2  documents) 

Fish  and  Wildlife  Service 

RULES  ,     , 

Endangered  and  threatened  wildlife: 
51251         Guadalupe  fur  seal  i 
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Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 
51271        Transportation  accidents;  policy  directive 

Foreign  Claims  Settlement  Commission 

NOTICES 

51329     Meetings;  Sunshine  Act 

Health  and  Human  Services  Department 

See  Health  Resources  and  Services  Administration.   5' 

Health  Resources  and  Services  Administration 

NOTICES 

51307  Advisory  committee  reports,  annual;  availability 

Housing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and^authority  delegations: 

51308  Field  Office  closings;  proposed 

Immigration  and  Naturalization  Service 

RULES 

Organization,  functions  and  authority  delegations: 
51235         Service  officers;  powers  and  duties,  etc. 

Indian  Affairs  Bureau 

RULES 

Indian  Child  Welfare  Act: 
51244        Grant  application  procedures  revision 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  A^airs 
Bureau;  Minerals  Management  Service. 

NOTICES 

Meetings: 
51311         President's  Commission  on  Americans  Outdoors 

international  Trade  Administration 

NOTICES 

Antidumping: 
51272  '      Iron  construction  castings  from  India 
51275        Oil  country  tubular  goods  from  Argentina; 
postponement 
Photo  albums  and  photo  album  filler  pages — 

51272  Hong  Kong 

51273  Korea 

51273  Small  diameter  welded  carbon  steel  standard 
pipe  and  tube  from  China 

51274  Small  diameter  welded  carbon  steel  standard 
pipe  and  tube  from  Philippines 

Countervailing  duties: 
Welded  steel  wire  fabric  for  concrete 
reinforcement — 

51275  Italy 

51276  Mexico 
61277  Venezuela 

^Scientific  articles;  duty-free  entry: 
51278        North  Carolina  State  University 

Interstate  Commerce  Commission  " 

NOTICES 

Rail  carriers: 
51311         Waybill  data;  release  for  use  (2  documents) 

Railroad  services  abandonment: 
51311         Seaboard  System  Railroad.  Inc. 
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Justice  Department 

See  also  Foreign  Claims  Settlement  Commission; 
Immigration  and  Naturalization  Service. 

RULES 

Emergency  federal  law  enforcement  assistance 


Lat>or  Department 

See  also  Employment  and  Training  Administration. 

PROPOSED  RULES 

51354     Federal  claims  collection 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations:     -     . 
51372        North  Aleutian  Basin;  lease  sale 
51381         North  Aleutian  Basin;  leasing  systems 

National  Foundation  on  Arts  and  Humanltiea 

NOTICES 

51312     Agency  information  collection  activities  under 
OMB  review  (2  documents) 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Endangered  and  threatened  species: 
51251         Guadalupe  fur  seal 

NOTICES 

Permits: 
51278        Experimental  fishing;  Pacific  Coast  groundfish 
51281         Marine  manmials  -' 

Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  report: 
51312         Periodic  reports  to  Congress 
51317     Agency  information  collection  activities  under 

OMB  review 

Applications,  etc.: 

51316  Arizona  Public  Service  Co.  et  al. 
51315        Commonwealth  Edison  Co, 
51315        Duke  Power  Co. 

Environmental  statements;  availability,  etc.: 
51315        Georgia  Power  Co.  et  al.       ' 

51317  Rochester  Gas  &  Electric  Corp. 
Meetings: 

51313,       Reactor  Safeguards  Advisory  Committee  (2 
51314        documents) 

Securities  and  Exchange  Commission 

NOTICES 
51330     Meetings;  Sunshine  Act 

Selective  Service  System 

NOTICES 

51325     Registration  violators;  matching  program  to  identify 

51318  Privacy  Act;  systems  of  records;  annual  publication 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

51281  China 

51282  Thailand;  correction 
Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  nighway  Administration. 


NOTICES 

Aviation  proceedings: 
51326        Agreement  filed;  weekly  receipts 
51326        Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications 


Separate  Parte  in  Thla  laaue 

Part  II 
51332     Department  of  Transportation.  Federal  Aviation 
Administration 

Part  III 
51340     Department  of  Justice,  Office  of  Justice  Programs. 
Bureau  of  Justice  Assistance 

'     Part  IV 
51344     Department  of  Agriculture,  Agricultural  Marketing 
Service 

PartV 
51354     Department  of  Labor,  Office  of  the  Secretary 
.    (  .  .     - 

Part  VI  ^ 

51360     Environmental  Protection  Agency 

Part  VII 
51372     Department  of  the  Interior,  Minerals  Management 

Service 
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Reader  Akto 

Additional  information  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Registet 

Vol.  50.  No.  241 

Monday,  December  16,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir>g 
general  applicat)ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
.the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  103 

Powers  and  Duties  of  Service  Officers; 
Availability  of  Service  Records 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  rule  amends  8  CFR 
103.1{o)(4)  to  delegate  to  the  Officer  in 
Charge  of  the  INS  office  in  Montreal, 
Canada  the  authority  to  deny  waivers  of 
>  grounds  of  excludability.  This  delegation 
provides  more  efficient  management 
and  expedites  responses  to  applicants. 
EFFECTIVE  DATE:  December  16. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

For  General  Information:  Loretta  J. 
Shogren,  Director,  Policy  Directive» 
and  Instructions,  Immigration  and 
Naturalization  Service,  425 1  Street, 
NW.,  Washington,  DC  20536,         ,  '    , 
Telephone:  (202)  633-3048 

For  Specific  Information:  Margaret  M. 
Smitherman,  Immigration  Examiner. 
Immigration  and  Naturalization 
'Service,  425  I  Street,  NW., 
Washington,  DC  20536,  Telephone: 
(202)  633-3320 

SUPPLEMENTARY  INFORMATION:  The 

Officer  in  Charge  of  the  Service  office  in 
Montreal,  Canada  had  been  authorized 
to  approve  but  not  deny  all  applications 
for  waivers  of  excludability  filed  by 
aliens  at  American  consulates  in 
Canada.  Procedures  required  that  an 
order  by  the  Officer  in  Charge 
recommending  denial  be  certified  to  the 
District  Director  in  Buffalo,  New  York. 
With  a  view  toward  more  efficient 
management,  the  delegation  of  signatory 
authority  by  the  District  Director  in 
Buffalo  to  the  Officer  in  Charge  in 
Montreal  to  deny  applications  for 
waiver  of  excludability  will  provide  for 
an  expeditious  response  to  those 
affected  by  this  rule. 


Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rule  relates  to  agency 
management. 

In  accordance  with  5  U.S.C.  605(b)  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  order  is  not  a  rule  within 
the  definition  of  section  1(a)  of  E.O. 
12291. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure,  Delegation  of  authority. 
District  directors.  Immigration,  Powers 
and  duties  of  Service  officers. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABIi.lTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  Sec.  103  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C.  1103). 

2.  In  §  103.1,  paragraph  (o)(4)  is 
revised  to  read  as  follows: 

§  103.1    Delegations  of  authority. 


(o)  *  •  * 

(4)  The  Officer  in  Charge  of  the  office 
in  Montreal,  Canada  is  authorized  to 
perform  preinspection  of  passengers  and 
crew  of  aircraft  departing  directly  to  the 
United  States  mainland  and  to  authorize 
or  deny  waivers  of  grounds  of 
excludability  under  section  212  (h)  and 
(i);  also,  to  approve  or  deny  applications 
for  permission  to  reapply  for  admission 
to  the  United  States  after  deportation  or 
removal,  when  filed  in  conjunction  with 
an  application  for  waiver  of  grounds  of 
excludability  under  sections  212  (h)  or 
(i)  of  the  Act. 
***** 

Dated:  December  9, 1985. 
Richatd  E.  Norton, 

Associate  Commissioner,  Examinations, 
Inimigrotion  and  Naturalization  Service. 
[FR  Doc.  85-29641  Filed  12-13-85;  8:45  am] 
BILUNO  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-NM-«5-AD;  AmdL  3»-51831 

Alrworttilness  Directives:  Boeing 
Model  737  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  inspection  and  repair,  as 
necessary,  of  the  Body  Station  (BS)  1016 
pressure  bulkhead  on  certain  Boeing     - 
Model  737  airplanes.  The  existing  AD 
applies  to  all  models;  however,  the  FAA 
has  determined  that  the  applicability  is 
unnecessarily  broad  and  should  be 
limited  to  those  airplanes  specified  in 
the  manufacturer's  service  bulletin.  This 
amendment  provides  such  a  limitation. 
dates:  Effective  January  20. 1986. 
ADORESSES:  The  applicable  service 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Carlton  Holmes,  Airframe  Branch, 

ANM-120S;  telephone  (206)  431-2926. 

Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68966,  Seattle  Washington 

98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  59  of  the  Federal 
Aviation  Regulations  to  amend  AD  84- 
20-03  (4J>  FR  38534;  October  1, 1984), 
which  requires  inspection  and  repair,  as 
necessary,  of  the  BS  1016  aft  pressure 
bulkhead  on  all  Boeing  Model  737  series 
airplanes,  was  published  in  the  Federal 
Register  on  August  12, 1985  (50  FR 
32440). 

This  amendment  was  prompted  by 

several  requests  from  both  operators 

and  the  manufacturer  to  exclude  the 

new  Boeing  Model  737-300  from  the 

^requirements  of  the  existing  AD,  since 

Mhere  has  been  no  related  history  to 
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justify  the  prescribed  inspections  for 
that  model. 

Initial  reports  of  corrosion  and 
cracking  in  the  lower  lobe  of  the  BS 1016 
aft  pressure  bulkhead  on  earlier  Boeing 
Model  737-100  and  737-200  airplanes 
have  been  attributed  to  a  deteriorated 
leveling  compound  and  plugged  drain 
hole  which  allows  fluids  from  the  aft 
toilet  to  accumulate  in  the  lower  lobe  of 
the  BS  1016  aft  pressure  bulkhead.  Later 
models  of  these  airplanes  incorporated 
an  improved  leveling  compound  and  an 
enlarged  drain  hole.  There  have  been  no 
reports  on  these  later  models  to  justify 
their  inclusion  in  the  AD. 

The  comment  period  for  the  proposed 
amendment  closed  October  4. 1985. 
Interested  persons  have  been  afforded 
,  an  opportunity  to  participate  in  the 
making  of  this  AD  and  due 
consideration  has  been  given  to  all 
comments  received. 

Two  comments  were  received  in 
response  to  the  NPRM.  One  commenter, 
a  foreign  operator,  stated  that  his 
company  is  currently  complying  with 
AD  84-20-03.  The  other  comment  was 
received  from  the  Air  Transport 
Association  of  America  (ATA),  on 
behalf  of  its  member  operators,  which 
supported  the  proposed  amendment 

After  consideration  of  all  available 
data  and  the  comments  received,  the 
FA  A  has  determined  that  air  safety  and 
the  public  interest  require  the  adoption 
of  the  amendment  as  proposed. 

This  amendment  will  reduce  the 
applicability  of  AD  84-20-03  to  those 
airplanes  specified  by  Boeing  Service 
Bulletin  737-53-1075.  Revision  1.  dated 
September  2. 1983.  Since  the  amendment 
limits  the  applicability  of  an  existing 
AD,  there  is  no  significant  economic  or 
regulatory  impact  on  affected  operators. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979)  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  737  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


Adoption  of  the  Amendment 

PART  3»-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  amending  Airworthiness 
Directive  64-20-03,  Amendment  39-4923 
(49  FR  38534:  October  1. 1984).  by 
revising  the  effectivity  statement 
preceding  paragraph  A.  to  read  as 
follows: 

"Boeing:  Applies  to  Model  737  series 

airplanes,  certificated  in  any  category,  as 
listed  in  Boeing  Service  Bulletin  737-53- 
1075,  Revision  1,  dated  September  2, 
1983.  with  more  than  20,000  flight  hours 
time  in  service  or  7  years  since 

I      manufacture,  whichever  occurs  first. 

'     Compliance  is  required  as  indicated.  To 
ensure  the  continuing  structural  integrity 
of  the  aft  pressure  bulkhead,  accomplish 
I*   the  following:" 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle.  Washington  98124. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
January  20, 1986. 

Issued  in  Seattle.  Washington,  on 
December  6. 1985. 
Charles  R.  Foster. 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-29615  Filed  12-13-85:  8:45  amj 
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14  CFR  Part  39     ^         ^         ' 

(Docket  Na  85-NM-80-AD;  Amdt  39-5185] 

Airworttilness  Directives:  DeHavilland 
Aircraft  of  Canada,  Ltd..  Model  DHC-8 
Series  Airplanes 

agency:  Federal  Avjation         \ 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  known  persons  an  amendment 


adopting  a  new  airworthiness  directive 
(AD)  which  was  previously  made 
effective  as  to  all  known  U.S.  owners 
and  operators  of  certain  DeHavilland 
Model  DHC-8  series  airplanes  by 
individual  telegrams.  The  AD  requires 
flight  manual  limitations  to  prohibit 
takeoff,  landing,  and  climb  in  the 
vicinity  of  lightning  and  continuous     , 
ignition.  This  action  was  prompted  by 
reports  of  lightning  strike  incidents  on 
Model  DHC-8  airplanes,  which 
damaged  the  electronic  control  units. 

DATES:  Effective  December  26, 1985. 

This  AD  was  effective  earlier  to  all 
recipients  of  telegraphic  AD  T85-14-51 
dated  July  12. 1985.  Compliance  required 
before  further  flight  after  the  effective 
date  of  this  AD.  if  not  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  specified  in  this  AD  may  be 
obtained  upon  request  to  DeHavilland 
Aircraft  of  Canada.  Ltd.  Garrat 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington,  or  the 
FAA,  New  England  Region.  New  York 
Aircraft  Certification  Office.  181  South 
Franklin  Avenue,  Room  202.  Valley 
Stream.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Patrick  Perrotta,  Propulsion  Branch, 
ANE-174;  telephone  (516)  791-7421. 
Mailing  address:  FAA,  New  England 
Region.  New  York  Aircraft  Certification 
Office.  181  S.  Franklin  Avenue.  Room 
202.  Valley  Stream.  New  York  11581. 

SUPPLEMENTARY  INFORMATION: 

Transport  Canada,  which  is  the       * 
airworthiness  authority  for  Canada  has, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
notified  the  FAA  of  an  unsafe  condition 
that  may  exist  on  DeHavilland  Model 
DHC-8  airplanes. 

Two  lightning  strike  incidents  have 
been  reported  on  DHC-6  airplanes  in 
which  the  engine  electronic  control  units 
and  associated  wiring  were  found 
vulnerable  to  induced  transients.  This 
could  cause  engine  flame  out  or  power 
loss  and  adversely  affect  the  electronic 
control  units  and  the  propeller  auto- 
feathering  function. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States, 
telegraphic  AD  T85-14-51  was  issued     - 
July  12, 1985,  which  requires  flight 
manual  limitations  to  prohibit  takeoff, 
landing  and  climb  in  the  vicinity  of 
lightning.  Continuous  ignition  is  also 
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required  below  1500  feet  above  ground 

level  during  takeoff  and  landing. 

Since  a  situation  existed,  and  still 
exists,  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  contrary  to  pubUc 
interest,  and  good  cause  exists  to  make 
the  amendment  effective  in  less  than  30 
days.  . 

The  FAA  hOT  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft.  ^ 

Adtqition  of  tlie  Amenffanent 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

DeHavilland  Aircraft  of  Canada,  LTD.: 

Applies  to  all  Model  DHC-S-lOl 
airplanes,  certificated  in  any  category. 
Compliance  is  required  prior  to  further 
flight  after  the  effective  date  of  this 
airworthiness  directive  (AD).  To 
minimize  the  danger  of  lightning 
transient-induced  damage  to  the 
electronic  engine  control  units, 
accomplish  the  following,  unless 
previously  accomplished: 
A.  Prior  to  further  flight,  incorporate  the 
foHowing  limitations  into  the  limitations 
section  of  the  airplane  flight  manual.  This 
may  be  accomplished  by  including  a  copy  of 
this  AO  in  the  flight  manual. 

1.  To  preclude  lightning-induced  damage  to 
the  electronic  engine  control  units,  takeoff  is 
prohibited  when  lightning  or  thunderstonns 


ha  v^  been  observed  or  reported  in  the 
immediate  vicinity  of  the  airpdrt. 

2.  Operation  with  engine  ignition  selected 
to  manual  is  required  during  every  takeoff, 
takeoff  climb  to  1500  feet  ACL.  flnal 
approach,  and  landing. 

B.  Alternate  means  of  comphance  whiok 
provide  an  acceptable  level  of  safety  majTbe 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA  New 
England  Region. 

All  person  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
DeHavilland  Aircraft  of  Canada,  Ltd., 
Gairatt  Boulevard,  Downsview,  Ontario 
M3K 1Y5,  Canada.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Seattle 
Aircraft  Certifitation  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington,  or  the  FAA,  New  England 
Region,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York. 

This  amendment  becomes  effective 
December  26. 1985.  as  to  all  persons, 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
telegraphic  AD  85-14-51  issued  July  12, 
1985. 

■  Issued  in  Seattle,  Washington,  on 
December  6, 1985. 

Charles  R.  Foster,  i   ■ 

Director,  Northwest  Mountain  Region. 

(FR  Doc.  85-29616  Piled  12-1»-8S;  MS  am] 
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14  CFR  Part  39 

[Docket  No.  85-NM-«1-AO;  Amdt  39-5184] 

Airworthiness  Directives;  OeHavHIand 
Aircraft  of  Canada,  Ltd..  Model  OHC-8 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  known  persons  an  amendment 
adopting  a  new  airworthiness  directive 
(AD)  which  was  previously  made 
effective  as  to  all  known  U.S.  owners 
and  operators  of  certain  DeHavilland 
Model  DHC-8  airplanes  by  individual 
telegrams.  The  AD  requires 
incorporation  of  certain  flight  manual 
limitations  and  special  procedures  to  be 
followed  until  the  flap  drive  units  are 
modified.  This  action  was  prompted  by 
reports  of  flap  positioning  malfunction 
which,  if  not  corrected,  could  result  in  a 
hazardous  situation  during  takeoff  and 
landing. 
dates:  Effective  December  31, 1985. 


This  AD  Yiras  effective  eaiiier  to  all 
recipients  of  telegraphic  AD  T85-14-52, 
dated  July  18, 1985.  Compliance  required 
before  further  flight  after  the  effective 
date  of  this  AD,  if  not  already 
accomplished. 

aooresscs:  The  applicable  service 
information  specified  in  this  AD  may  be 
obtained  upon  request  to  DeHavilland 
Aircraft  of  Canada,  Ltd.^  Carratt 
Boulevard,  Downsview,  Ontario  M3K 
lYS,  Canada.  This  information  may  be 
examined  at  the  FAA,  NorthWest 
Mountain  Region,  Seattle  Arcraft 
Certification  Office,  9010  E^t  Marginal 
Way  South,  Seattle,  Washington,  or  at 
the  FAA,  New  Englaiul  Region,  New 
York  Aircraft  Certification  Office,  1815 
South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Whit^,  Systems  and 
Equipment  Branch,  ANE-173;  telephone 
(516)  791-6427.  Mailing  address:  FAA, 
New  York  Aircraft  Certification  Office, 
1815  Franklin  Avenue,  Room  20Z.  Valley 
Stream,  New  York  11581. 

8UPPI.EMENTARY  INFOBMATION: 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
agreement,  notified  the  FAA  of  an 
unsafe  condition  that  may  exist  on 
certain  DeHavilland  Model  DHC-8 
aiq)lanes.  Certain  flap  drive  power  units 
may  incorporate  spur  gears 
manufactured  from  an  incorrect  material 
which  is  subject  to  premature 
deterioration.  This  creates  a  potential 
for  flap  position  malfunctions  during      # 
takeoff  and  landing,  which  could  lead  to 
a  hazardous  situation: 

1.  When  flaps  are  selected  down  to 
intermediate  flap  angles,  the  flaps  could 
travel  to  the  full  down  (35  degree) 
position;  or  similarly 

2^  When  the  intermediate  flap  angles 
are  selected  from  the  full  down  position, 
full  retraction  (0  degrees)  could  result 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States, 
telegraphic  AD  T85-14-52  was  issued 
July  18, 1985,  which  requires 
incorporation  of  certain  flight  manual 
I'mitations  and  special  procedures  to  be 
followed  until  the  suspect  flap  drive 
units  are  replaced  with  modified  units. 

Since  a  situation  existed,  and  still 
exists,  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  contrary  to  public 
interest,  and  good  cause  exists  to  make 
the  amendment  effective  in  less  than  30 
days. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule^lsince  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
fiuiher  determined  that  this  document 
involves  an  emergency  regulation  under  ' 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
flnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket  > 

(otherwise,  an  evaluation  or  analysis  is 
not  required). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Puh-  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

DeHavilland  Aircraft  of  Canada.  Ltd--  Applies 
to  all  Model  DHC-8-101  airplanes, 
certificated  in  any  category,  equipped 
with  flap  drive  power  units,  Sunstrand 
Part  Number  7341 77A  or  734177B.  Serial 
Numbers  101, 103-105  inclusive,  and  107- 
110  inclusive.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  reduce  the  hazards  associated  with  flap 
drive  power  unit  malfunctions,  prior  to 
further  flight,  accomplish  the  following: 

A.  Incorporate  the  following  into  the 
hmitations  section  of  the  airplane  flight 
manual.  This  may  be  accomplished  by 
including  a  copy  of  this  AD  in  the  airplane 
flight  manual. 

1.  Flaps  extended  speed  (VFE)  is  limited  to 
130  KIAS  for  all  flap  angles; 

2.  Single  engine  approach  training  is 
prohibited: 

3.  The  flap  indicator  must  be  monitored  to 
conflrm  that  the  selected  angle  is  achieved; 
and 

4.  In  the  event  of  an  engine  inoperative 
approach,  flap  should  be  selected  as  early  as 
possible  and  landing  flap  should  not  be 
selected  until  the  landing  is  assured.  If  the 
selected  flap  angle  is  exceeded,  flap  must  be 
reselected.to  0  degrees  and  the  approach  and 
landing  continued  at  not  less  than  the  0  flap 
1.3  Vs  in  figure  5/5A-4-2. 

B.  Within  two  weeks  after  the  effective 
date  of  this  amendment,  replace  the  flap 
drive  power  units  listed  above  with  27-2 


units  modified  in  accordance  with  DHC 
Service  Bulletin  8-27-6  dated  July  10, 1985, 
and  remove  the  AFM  limitations  required  by 
paragraph  A.,  at>ove. 

C.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office.  FAA,  New 
England  Region. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  DeHavilland  Aircraft  of 
Canada,  Lti.,  Garrett  Boulevard,  Downsview, 
Ontario  M3K  1Y5,  Canada.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal  Way 
South,  Seattle,  Washington,  or  the  FAA.  New 
England  Region,  New  York  Aircraft 
Certification  Office,  1815  South  Franjdin 
Avenue,  Room  202,  Valley  Stream,  New  York. 

This  amendment  becomes  effective 
December  31, 1965,  as  to  all  persons, 
except  those  persons  to  whom  it  was 
made  immediately  effective  by 
telegraphic  AD  85-14-52.  issued  July  18. 
1985. 

Issued  in  Seattle,  Washington,  on 
December  6, 1985. 
Charles  R.  Foster, 

Director,  North  west  Moun  tain  Region. 
[FR  Doc  85-29617  Filed  12-13-85;  8:45  am] 
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14  CFR  Part  71  ^ 

[Alrspac*  Docket  No.  85-AWP-191 

Alteration  and  Redefinition  of  ttte 
Fresno,  California,  Transition  Area  and 
Fresno  Air  Terminal  Control  Zone 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARYrThis  amendment  will  alter 
and  redefme  the  transition  area  at 
Fresno,  California,  and  Fresno  Air 
Terminal.  Fresno.  California.  Control 
Zone.  This  action  is  necessary  to 
accommodate  the  name  and 
identiHcation  change  of  the  Fresno  Very 
High  Frequency  Omni-directional  Radio 
Range  and  Tactical  Air  Navigation  Aid 
(VORTAC).  This  action  also  provides  a 
small  alteration  to  the  existing  transition 
area  for  clarity.  The  new  description 
refers  to  geographical  coordinates  which 
are  permanent  in  nature  and  deletes 
reference  to  the  Fresno  VORTAC. 

EFFECTIVE  date:  0901  G.m.t.  March  13, 
1966. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Fowler,  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration  (FAA),  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (213)  297-1655. 


SUPPLEMENTARY  INFORMATION: 

History 

On  luly  15. 1985,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by  altering 
and  redeRning  the  Fresno,  California, 
Transition  Area  and  Fresno  Air 
Terminal  Control  Zone  (50  FR  28589). 
These  alterations  are  the  result  of  the 
pending  name  change  of  the  Fresno 
VORTAC.  To  preclude  numerous 
editorial  changes  to  the  transition  area 
and  control  zone  descriptions,  this 
amendment  uses  geographical 
coordinates  as  reference  points  which 
are  permanent  in  nature  and  not  subject 
to  change.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal  !' 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
thar^roposed  in  the  notice.  Sections 
/1.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  iikHandbook  7400.6A  dated 
January  2. 198S. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  alter 
and  redefme  the  description  of  the 
Fresno.  California,  Transition  Area  and 
the  Fresno  Ak  Terminal,  Fresno. 
California  Control  Zone  using 
geographical  coordinates  and  deletes 
reference  to  the  Fresno  VORTAC  used 
in  the  existing  description.  This  action 
only  changes  the  existing  airspace 
slightly  to  provide  a  clear  definition. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signincant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44   , 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Transition  areas. 
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Adopdoo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration,  Part  71  of  the  FAR  is 
revised  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10654;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983):  14  CFR  11.69. 

2.  Section  71.171  is  revised  as  follows: 

Fresno,  CA— (Reviawl] 

Beginning  at  lat.  36'45'30"  N.,  long. 
119*37'30"  W.;  to  lat.  36°44'00"  N.,  long. 
119*36'30"  W.;  to  lat.  38*42'10  N..  long. 
119*39'20"  W.:  to  lat.  36*43'20"  N.,  long. 
119*40'30"  W.;  thence  clockwise  via  the  5- 
mile  radius  circle  of  the  Fresno  Air  Terminal 
(lat.  36*46'36"  N.,  long.  119*4303"  W);  to  lat. 
36*49'40"  N.,  long.  119*47'30"  W.;  to  lat.     . 
36*52'20"  N..  long.  119*49'30"  W.:  to  lat 
36*5400"  N..  long.  119'4e'20"  W.;  to  lat. 
3e'51'30"  N.,  long.  119*44"30'  W.;  thence 
clockwise  via  the  5-iniIe  radius  circle  to  the 
point  of  l>eginning. 

3.  Section  71.181  is  revised  as  follows: 

Freano,  CA— {Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
36*39'00"  N.,  long.  119*25'00"  W.;  direct  to  lat. 
36°36'00"  N.,  long.  119*2r40"  W.;  direct  to  laL 
36*41'30"  N..  long.  119*38'00"  W.;  direct  to  lat. 
36'40'O0"  N.,  long.  119*43'40"  W.;  direct  to  lat. 
36*39'30"  N..  long.  Iir52'30"  W.;  direct  to  lat. 
36"3r50"  N..  long.  119*56'25"  W.;  direct  to  lat. 
36'40'45"  N.,  long.  119*5800"  W.;  direct  to  lat. 
36*50'30"  N..  long.  119*50'85"  W.;  direct  to  lat. 
36'54'00  •  N..  long.  119*50'26"  W.;  direct  to  lat. 
36*54'45"  N.,  long.  119*46'30"  W.;  direct  to  lat. 
36*51'30"  N..  long.  119"44'30"  W.;  thence 
'  clockwise  via  the  5-inile  radius  circle 
centered  on  the  Fresno  Air  Terminal  (lat. 
36*46'3e"  N..  long.  119*43'08"  W.);  to  lat. 
36*45'30"  N..  long.  119*3730"  W.:  to  the  point 
of  beginning.  That  airspace  extending  upward 
from  1200  feet  atx)ve  the  surface  beginning  at 
lat.  37*2900"  N..  long.  119*1500"  W.;  to  lat. 
36*4900"  N.;  long.  118*4600"  W.;  to  lat. 
36*3900"  N.,  long.  118*4600"  W.;  to  Mt 
36*3900"  N..  long.  lig^OO-OO"  W.;  to  lat 
36*0000"  N..  long.  118*4500"  W.;  to  lat.' 
36*0000"  N..  long.  119*3000"  W.;  to  lat. 
37*0200"  N.,  long.  120*1800"  W.;  to  the  point 
of  beginning. 

Issued  in  Los  Angeles,  Caiifomia,  on 
December  5, 1985. 

H.C  McQura. 

Director,  Westem-Padfic  Region. 

[FR  Doc.  85-29621  Filed  12-13-85;  8:45  am] 
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14  CFR  Part  71 

[Airt|»ac«  Docket  Number  85-ACE-11] 

Designation  of  Transition  Area— 
Centervine,  lA 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
Acnow;  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  designate  a  700-foot 
transition  area  at  Centerville,  Iowa,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Centerville.  Iowa, 
Municipal  Airport,  utilizing  the 
Centerville  Non-Directional  Radio 
Beacon  (NDB)  as  a  navigational  aid.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Fli^t  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR. 
EFFECTIVE  DATE:  May  8, 1986. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Lewib  G.  Earp,  Akspace  SpeciaUst, 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540, 
FAA.  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-^408. 

SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  a  new  instrument 
approach  procedure  is  being  developed 
for  the  Centerville,  Iowa,  Municipal 
Airport,  utilizing  the  Centerville  NDB  as 
a  navigational  aid.  The  establishment  of 
an  instrument  approach  procedure 
based  on  this  approach  aid  entails 
designation  of  a  transition  area  at 
Centerville,  Iowa,  at  or  above  700  feet 
above  the  ground  within  aircraft  are 
provided  air  traffic  control  service. 
Transition  areas  are  designed  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operations  and  while  transiting  between 
the  terminal  and  enroute  environment 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
new  approach  procedure  under 
Instrument  Flight  Rules  (IFR)  and  other 
aircraft  operating  under  Visual  Flight 
Rules  (VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  published  in  Handbook 
7400.6A,  dated  January  2. 1985. 

Discussioo  of  Comments 

On  page  40566  of  the  Federal  Register 
dated  October  4. 1985,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  whidi 
would  amend  §  71.181  of  Part  71  of  the 


Federal  Aviation  Regulations  so  as  to 
designate  a  transition  area  at 
Centerville,  Iowa.  Interested  persons 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  objections  were  received  as  a 
result  of  the  Notice  of  Proposed 
Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whidi 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
"impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  Ae  Amendment 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows:  ' 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449,  January  IZ  1983);  14 
CFR  11.89. 

S  71.181    [Amended] 

2.  By  amending  i  71.181  as  follows: 

Centerville,  lowe 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radios 
of  Centerville  Municipal  Airport  (latitude 
40*41'02"N.,  longitude  92*54'0O"W.):  witMn  3 
miles  each  side  of  the  Centerville  NDB 
(latitude  40*41'14"N..  92*54'00"W.)  319  degree 
l>earing  extending  from  the  5  mile  radius 
area,  to  8.5  miles  northwest  of  the  airport; 
and  within  3  miles  each  side  of  the 
Centerville  NDB  164  degree  bearing 
extending  from  the  5  mile  radius  ar^,  to  8.S 
miles  southeast  of  the  airport. 

This  amendment  becomes  effective  at 
0901  GMT  May  8, 1986.    . 


M 


BEST  COPY  AVAILABLE 
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Issued  in  Kansas  City,  Missouri,  on 
December  5. 1985. 

Edwin  S.  Harris, 

Director.  Central  Region. 

(FR  Doc.  85-29620  Filed  12-13-B5: 8:45  am] 

MUJNQ  COOC  4ai«-13-H 


14CFRPart71 

[AkapM*  Dockat  Number  SS-ACE-M] 

Alteration  of  Control  Zone;  Grandvlew, 
MO 

AQENCV:  Federal  Aviation 
Administration  (FAA),  IX)T. 
action:  Final  rule. 


r.  The  natiire  of  this  Federal 
action  is  to  amend  the  Richards-Gebaur 
Airport.  Grandview.  Missouri.  Control 
Zone  description  to  incorporate 
controlled  airspace  within  the  Control 
Zone  that  previously  surrounded  the 
abandoned  State  Line  Airport.  Kansas 
City.  Missouri.  This  action  will  make  the 
Grandview  Control  Zone  a  generally 
circular  area  of  controlled  airspace 
surrounding  the  airport  compatible  with 
the  normal  legal  description  for  control 
zones. 

EFFECTIVE  DATE:  May  8, 1986. 

FOR  FURTHER  INFORtiATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Operational  Procedures  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-540, 
FAA.  Central  Region,  801  East  12th 
Street  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
•  alters  the  Control  Zone  description  of 
the  Richards-Gebaur  Airport. 
Grandview,  Missouri.  The  purpose  of 
this  amendment  is  to  incorporate  a 
portion  of  airspace  within  the  Control 
Zone  that  previously  surrounded  the  • 
abandoned  State  Line  Airport,  Kansas 
City,  Missouri.  This  action  results  in  the 
Grandview,  Missouri.  Control  Zone 
becoming  generally  circular  as 
contemplated  by  Subpart  F  of  Part  71  of 
the  Federal  Aviation  Regulations. 
Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A,  dated  January  2. 
1985. 

Discussion  of  Comments 

On  pages  40203,  40204  of  the  Federal 
Register,  dated  October  2. 1985.  the 
Federal  Aviation  Administration 
published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
§  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  alter  the 
Control  Zone  of  Grandview.  Missouri. 


Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Aviation  safety.  Control  zones. 
Adoption  of  the  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.89.  I 

§71.171    [Amended] 

2.  By  amending  §  71.171  as  follows: 
Grandview,  Missouri 

Within  a  5-niile  radius  of  Rithards-Gebaur 
Airport  (latitude  38*50'37'  N..  longitude 
94*33'37'  W.);  within  2V4  miles  each  side  of 
the  Richards-Gebaur  ILS  localizer  south 
course,  extending  from  the  5-mile  radius  zone 
to  1  mile  south  of  the  OM;  and  within  2Vt 
miles  each  side  of  the  Richards-Gebaur 
TACAN 195*  radial,  extending  from  the  5- 
mile  radius  zone  to  5V^  miles  south  of  the 
TACAN.  This  control  zone  shall  be  effective 
during  the  specific  dates  and  time  established 
in  advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  l>e 
continuously  published  in  the  Airport/ 
Facility  Directory. 

This  amendment  becomes  effective 
0901  G.m.t.  May  Q,  1986. 


JMI 


Issued  in  Kansas  City,  Missouri,  on 
Decemt>er  5. 1985. 
Edwin  S.  Harris, 
Director,  Central  Region. 
[FR  Doc.  85-29619  Filed  12-13-^;  8:45  am] 
BUXmO  COOE  M10-1S-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

18  CFR  Parte  2, 152, 154. 157, 284,  375, 
and  381 

[Docket  Noe.  RM7»-63-001  through  RM79- 
63-005.  and  RM82-31-001  through  RM82- 
31-005] 

Feea  Applicable  to  Natural  Gaa 
Pipellnea 

Issued  November  29. 1985. 

AQENCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  granting  rehearing  for 
further  consideration. 

SUMMARY:  On  September  30, 1985,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  50  FR 
40332  (October  3, 1985),  establishing  fees 
for  the  services  and  benefits  it  provides 
to  natural  gas  pipelines  under  the 
Natural  Gas  Act  and  the  Natural  Gas 
Policy  Act  of  1978. 

In  this  order,  the  Commission  grants 
rehearing  of  its  decision  solely  for  the 
pivpose  of  further  consideration. 
EFFECTIVE  DATE:  November  29, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
William  H.  Sipe,  111,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  357-9088. 
SUPPLEMENTARY  INFORMATION: 

Order  Granting  Rehearing  for  Further 
Consideration 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman;  A.  G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

Columbia  Gas  Transmission 
Corporation,  et  ai.  the  Process  Gas 
Consumers  Group,  et  ai,  United  Gas 
Pipe  Line  Company,  the  Interstate 
Natural  Gas  Association  of  America, 
and  Transcontinental  Gas  Pipe  Line 
Corporation  filed  timely  requests  for 
rehearing  in  the  above-captioned 
dockets.  Rehearing  of  the  order  issued 
on  September  30, 1985,  in  Docket  Nos. 
RM79-63-000  and  RM82-31-000  is 
granted  solely  for  the  purpose  of 
affording  the  Commission  additional 
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time  to  consider  the  requests  for 
rehearing.  Pursuant  to  Rule  713(d)  of  the 
Commission's  Procedural  Rules,  no 
answer  to  this  order,  or  to  the  requests 
for  rehearing,  will  be  entertained. 

By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-29673  Filed  12-13-85;  8:45  am] 
MLUNQ  cooc  srir-ot-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  601 

Federal-State  Employment  Security 
Programs;  Administrative  Procedure 

AQENCV:  Employment  and  Training 
Administration,  Labor. 
action:  Final  rule. 

summary:  The  Department  of  Labor  is 
revising  the  regulations  for 
administrative  procedures  for  the 
approval,  certification  and  findings  with 
respect  to  State  laws  and  plans  of 
operation  for  standard  and  additional 
tax  credit  and  grant  purposes.  The 
change  will  require  two  rather  than  four 
copies  of  documents  submitted  to 
reduce  paperwork  burden.  This  will 
conform  with  the  guideline  requirement 
of  5  CFR  1320.6(c). 

This  regulation  change  is  submitted 
without  notice  and  without  comment 
because  it  is  a  nonsubstantive  change. 
EFFECTIVE  DATE:  December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Carolyn  Golding,  Director, 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213;  telephone:  (202)  376-6636  (this 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  5  CFR 

1320.6(c)  provides  that  no  more  than 
three  copies  may  be  required  of  a 
collection  burden  unless  otherwise 
justified. 

The  changes  made  in  this  document 
are: 

1.  Section  601.2(a)  will  now  require 
the  Slates  to  submit  two  copies  of  their 
unemployment  compensation  law  to  the 
Regional  Administrator.  Employment 
and  Training  Administration  (RAETA), 
instead  of  four. 

2.  Section  601.2(b)  will  require  the 
RAETA  to  send  one  copy  of  the  State 
unemployment  compensation  law  ^ 
submitted  according  to  S  601.2(a)  to  the 
central  office  of  the  Employment  and 


Training  Administration  instead  of 
three. 

3.  Section  601.3(a)  will  require  the 
States  to  submit  two  copies  of  relevant 
State  materials  as  discussed  in  that 
section  to  the  RAETA  instead  of  four. 

4.  Section  601.3(b)  will  require  the 
RAETA  to  send  one  copy  of  the  relevant 
State  materials  to  the  cental  office 
instead  of  three. 

Drafting  Infotmation 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director 
of  the  Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington. 
D.C.  20213;  telephone:  (202)  37&-6636 
(this  is  not  a  toll-free  number). 

Classification — Executive  Order  12291 

The  rule  in  this  docimient  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  of  Federal 
Regulations,  because  it  will  not  result  in: 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this  rule 
will  have  no  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  This  rule  merely  reduces  the 
number  of  copies  of  State  laws  and 
other  relevant  materials  required  to  be 
submitted  by  the  States  to  the  RAETA. 
and  by  the  RAETA  to  the  ETA  central 
office,  and  has  no  economic  impact  on 
any  small  entities.  The  Secretary  has 
certified  to  this  effect  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Accordingly,    ' 
no  regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  20  CFR  Part  601 

Administrative  procedures.  Reporting 
requirements.  State  employment 
security  tigencies.  Unemployment 
compensation. 

Words  of  Issuance 

For  reasons  set  out  in  the  preamble. 
Part  601  pf  Chapter  V  of  Title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 


Signed  at  Washington,  D.C,  on  November 
19. 1985. 

Roger  D.  Semerad. 

Assistant  Secretary  of  Labor. 

20  CFR  Part  601  is  amended  as 
follows: 

PART  601— (AMENDED] 

1.  The  authority  citation  for  Part  601  is 
revised  to  read  as  follows,  and  the 
authority  citations  following  all  the 
sections  in  Part  601  are  removed: 

Authority:  5  U.S.C.  301;  28  U.S.C.  Chapter 
23;  29  U.S.C.  4gk;  38  U.S.C.  Chapters  41  and 
42:  39  U.S.C.  3202(a)(1)(E)  and  3202  note:  42 
U.S.C.  1302;  and  Secretary  of  Labor's  Order 
No.  4-75,  40  FR  18515.  ; 

2.  Section  601.2  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (a)  and  (b)  to  read  as 
follows:  V 

S  *®^:f_^PP">2^^  ^'**  unempioynMnI 

States  may  at  their  option  submit  their 
imemployment  compensation  laws  for 
approval  (section  3304(a)  of  the  Internal 
Revenue  Code  of  1954). 

(a)  Submission.  The  States  submit  to 
the  Regional  Administrator, 
Employment  and  Training 
Administration  (RAETA)  two  copies  of 
the  State  unemployment  compensation 
law  properly  certified  by  an  authorized 
State  official  to  be  true  and  complete, 
together  with  a  written  request  for 
approval. 

(b)  Review  of  State  law.  The  RAETA 
reviews  the  State  law  and  forwards  one 
copy  to  the  central  office  of  the 
Employment  and  Training 
Administration  with  his  comments.  The 
central  office  reviews  the  RAETA's 
comments  and  analyzes  the  State  law 
from  the  standpoint  of  the  requirements 
of  section  3304(a)  of  the  Internal 
Revenue  Code  of  1954. 

3.  Section  601.3  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


§601.3 


rmom^v  wfin 
of 


respect  to  Slate 


(a)  Submission.  The  States  submit 
currently  to  the  RAETA  two  copies  of 
relevant  State  material,  properly 
certified  by  an  authorized  State  official 
to  be  true  and  complete. 

(b)  Review.  The  RAETA  reviews  the 
State  material  and  forwards  one  copy  to 
the  central  office  with  his  comments. 
The  central  office  reviews  the  material 
from  the  standpoint  of  its  conformity 
with  section  303(a)  of  the  Social  Security 
Act.  section  3303(a)  of  the  Internal 
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Revenue  Code  of  1954.  or  the  Wagner- 
Peyser  Act,  as  the  case  may  be. 

***** 

(FR  Doc.  85-29590  Filed  12-13-aS;  8.-45  am] 
MUJNQOOOC  4sio-a»-a 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administnrtiofi 

23  CFR  Part  230 
(FHWA  Docket  No.  85-32] 

Supportive  Services  for  Minority, 
Disadvantaged,  and  Women  Business 
Enterprises 

AOENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Final  rule:  request  for 
comments. 


By  this  final  rule,  the  FHWA 
is  establishing  a  supportive  service 
program  to  provide  training  and 
assistance  to  minority  business 
enterprises  (MBEs)  in  Federal-aid 
highway  contracting  activities  pursuant 
to  section  119(b)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA  of  1982)  (Pub.  L  97-424)  and  as 
authorized  by  the  Secretary  of 
Transportation.  This  document  provides 
guidance  to  implement  supportive 
services  activities  that  will  increase  the 
proficiency  of  minority  business 
enterprises,  disadvantaged  business 
enterprises,  and  women  business 
enterprises  to  compete  on  an  equal  basis 
with  other  companies  for  contracts  and 
subcontracts.  The  FHWA  comments  on 
the  procedures  adopted  in  this  document 
for  program  implementation. 
■  DATES:  This  rule  is  effective  December 
16.1985. 

Comments  must  be  received  on  or 
before  March  17, 1986. 
AOORESS:  Submit  written  comments, 
preferably  in  tripHcate,  to  FHWA 
Docket  No.  85-32.  Federal  Highway 
Administration,  Room  4205,  HHC-10. 
400  Seventh  Street  SW.,  Washington  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m.. 
e.t.,  Monday  through  Friday,  except 
legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  B.B.  Myers,  Chief.  Construction  and 
Maintenance  Division.  (202)  426-0392,  or 
Mr.  Michael }.  Laska,  Office  of  the  Chief 
Counsel.  (202)  426-0762.  Federal 
Hi^way  Administration.  400  Seventh 
Street  SW..  Washington.  DC  2059a 


Office  Hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday,  except 
legal  hoUdays. 

SUPPLEMENTARY  INFORMATION:  Until 
1980,  the  Federal  Highway 
Administration  (FHWA)  promoted  MBE 
participation  in  Federal-aid  highway    ' 
programs  under  provisions  of23  CFR 
Part  230.  Subpart  B.  That  regulation 
required  the  States  to  take  certain 
affirmative  actions  to  increase 
participation  of  MBE  firms  in  highway 
construction  programs.  On  March  31, 
1980,  the  Department  of  Transportation 
(DOT)  published  a  comprehensive  set  of 
regulations  (45  FR  21172)  designed  to 
promote  MBE  participation  in  all 
financial  assistance  programs  of  the 
Department.  These  regulations  were 
codified  in  49  CFR  Part  23,  which 
superseded  MBE  regulations  previously 
issued  by  DOT  agencies,  and  contained 
administrative  requirements  for 
implementing  DOT's  policy  of 
supporting  the  fullest  possible 
participation  in  DOT  programs  of  Hrms 
owned  and  controlled  by  minorities  and 
women.  Under  49  CFR  Part  23,  each 
recipient  of  Federal  transportation 
assistance  funds  is  required  to  adopt  an 
MBE  participation  program  which  shall 
include,  among  other  things,  procedures 
for  setting  goals  for  MBE  participation  in 
Federal-aid  contracts  and  provisions  for 
assisting  MBEs  throughout  the  life  of 
contracts  in  which  they  participate. 

On  January  6, 1983,  in  section  105(f)  of 
the  Surface  Transportation  Assistance 
Act  of  1982  (STAA  of  1982),  Congress 
issued  a  new  mandate  for  minority 
participation  in  DOT  programs  by 
requiring  that  "not  less  than  10  x. 

percentum  of  the  funds  to  be 
appropriated  under  this  Act  shall  be 
expended  with  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals."  To  implement  this 
provision,  DOT  issued  a  revision  to  49 
CFR  Part  23  which  continues  the 
existing  MBE  program  but  adds  a  new 
Subpart  D  containing  additional 
requirements  relating  to  the  attaiimient 
of  10  percent  participation  by 
disadvantaged  business  enterprises 
(DBE)  (July  21, 1983,  48  FR  33442).  The 
implementation  of  section  105(f)  in  effect 
replaced  the  term  "MBE"  with  the  term 
"DBE"  for  FHWA  purposes. 

Section  119(b)  of  the  STAA  of  1982 
amended  section  140  of  Title  23.  U.S.C.. 
to  provide  that  up  to  $10,000,000  per  year 
may  be  deducted  from  funds 
apportioned  under  23  U.S.C  104(a)  to 
conduct  and  finance  training  and 
assistance  programs  in  connection  with 
any  program  under  Title  23  "in  order 
that  minority  business  may  achieve 


proficiency  to  compete,  on  an  equal 
basis,  for  contracts  and  subcontracts." 
This  final  rule  implements  section 
119(b).  The  FHWA  has  determined  that 
the  supportive  services  programs  should 
benefit  MBEs,  women  business 
enterprises  (WBEs),  and  DBEs,  all  as 
defined  in  49  CFR  Part  23.  The  term 
"MBE  supi>ortive  services"  will  be  used 
throughout  this  regulation  to  inlcude 
coverage  of  all  these  groups.  It  is  the 
policy  of  FHWA  to  promote  the  MBE 
program  goals  of  increased  levels  of 
participation  of  MBEs  in  Federal-aid 
highway  contracts.  These  goals  are 
achieved  by  (1)  increasing  the  total 
nimiber  of  minority  firms  active  in  the 
highway  program,  and  (2)  supporting  the 
growth  and  eventual  self-sufficiency  of 
individual  firms. 

The  MBE  supportive  services 
regulation  (23  CFR  Part  230,  Subpart  B) 
is  being  issued  to  prescribe  policies  and 
procedures  to  be  followed  in  developing, 
conducting,  and  administering  minority 
business  enterprise  supportive  services 
programs.  To  ensure  that  the 
congressional  intent  expiressed  in  23 
U.S.C.  140(c)  is  carried  out,  the  new 
regulation  includes  provisions  which:  [1] 
Define  explicit  program  objectives  to 
increase  the  participation  of  minority 
business  in  Federal-aid  highway 
program  contract  work,  with  an 
emphasis  on  assistance  that  will  enable 
firms  to  become  self-sufficient,  (2) 
provide  guidance  regarding  the  types  of 
services  allowable  to  assist  the  State 
Highway  Agencies  (SHAs)  in 
determining  the  types  of  Supportive 
services  to  develop,  conduct,  and 
administer  (3)  establish  procedures  for 
obligating  funds  allocated  under  the 
authority  of  23  U.S.C*  140(C)  for  MBE 
supportive  services  programs;  and  (4) 
prescribe  the  role  of  the  SHAs  in 
monitoring,  administering,  and 
evaluating  the  MBE  supportive  services 
program. 

In  (  23a204(b)(5)  of  this  regulation, 
the  services  relating  to  verification 
procedures  should  be  undertaken  to 
ensure  that  only  eligible  MBEs,  meeting 
the  criteria  established  in  49  CFR  Part 
23,  participate  in  Federal-aid  highway 
programs  and  receive  the  benefits  of 
supportive  services.  Effective 
verification  procedures  contribute  to  the 
elimination  of  "frauds"  and  "fronts" 
from  participation  in  the  MBE  program 
and  enhance  opportunities  for  legitimate 
MBEs  to  compete  for  contracts  and 
subcontracts.  The  FHWA  has 
determined  that  services  relating  to 
verification  procedures  are  clearly 
within  the  intent  of  section  140  of  Title 
23.  U.S.C. 
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The  Form  FHWA-1273  referenced  in 
§  230.204(g)(4)  of  this  regulation  is  the 
new  designation  for  Form  PR-1273, 
Required  Contract  Provisions,  Federal- 
Aid  Construction  Contracts,  which  is 
undergoing  revisions  and  pendiiig 
publication. 

The  FHWA  has,  determined  that  this 
action  does  not  contain  a  major  rule 
under  the  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  of  the  Department  of 
Transportation.  The  compliance  costs 
associated  with  the  regulation  are  not 
expected  to  be  significant  while  the 
supportive  services  program  will 
provide  important  benefits  to  minority 
and  women-owned  businesses  and  to 
others.  This  regulation  attempts  to 
provide  a  reasonable  administrative 
framework  for  supportive  services 
programs  and  is  not  expected  to  have  a 
major  economic  impact  nor  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
regulatory  evaluation  and  regulatory 
flexibility  analysis,  prepared  pursuant  to 
the  Regulatory  Flexibihty  Act,  have 
been  prepared  and  are  available  for 
inspection  in  the  public  docket. 

The  FHWA  recognizes  that  this 
program  when  implemented  will  serve 
an  important  role  in  developing  a  larger 
more  diversified  and  self-sufficient 
minority  biisiness  enterprise  community. 
Since  this  rulemaking  action  is  primarily 
concerned  with  implementing  a 
congressional  mandate  and  since  it  is 
important  for  the  program  1o  be 
initiated,  the  FHWA  finds  good  cause  to 
make  this  regulation  effective  without 
prior  notice  and  without  a  30-day  delay 
in  effective  date.  Neither  a  general 
notice  of  proposed  rulemaking  nor  a  30- 
day  delay  in  effective  date  is  required 
under  the  Administrative  Procedure  Act 
because  the  matters  affected  relate  to 
grants,  benefits,  or  contracts  pursuant  to 
5  U.S.C.  553(a)(2).  Accordingly,  the 
regulation  is  effective  upon  publication. 
However,  the  FHWA  gives  notice  that 
comments  on  the  procedures 
promulgated  to  administer  the  program 
will  be  accepted  and  evaluated  in 
determining  the  need  for  future 
procedural  revisions  to  the  final  rule. 

While  the  FHWA  does  not  anticipate 
that  there  will  be  any  useful  public 
comment  on  the  general  issue  of  the 
grant  program  itself,  there  may  be 
procedural  comments  on  some 
provisions  of  the  final  rule.  For  this 
reason,  publication  of  this  final  rule    "^ 
without  an  opportunity  for  prior 
comment,  but  with  a  request  for 
comments  following  publication,  is 
consistent  with  the  Department  of 
Transportation's  regulatory  policies. 


In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  101,  X40, 
304.  and  315  and  49  CFR  1.48(b).  FHWA 
is  amending  Chapter  1,  Part  230,  Subpart 
B  of  Title  23,  Code  of  Federal 
Regulations,  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Number  20.205.  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Sublects  in  23  CFR  Part  230 

Grant  programs— Transportation. 
Highways  and  roads.  Minority  business. 

Issued  on:  December  9, 1985. 
R.A.  Bamhart. 

Federal  Highway  Administrator,  Federal 
Highway  AdministratioB- 

PART  230— [AMENDED] 

Subpart  B  is  revised  to  read  as  set 
forth  below: 

Subpart  ^B—Supportiv*  Sfvlc—  tar 
Minortty,  Disadvantaged,  and  Women 
Business  Entsrprtsss 

230.201  Purpose. 

230.202  DeHnitions. 

230.203  Policy. 

230.204  Implementation  of  supportive 
services. 

230.205  Supportive  services  funds 
obligation. 

230.206  Monitoring  supportive  services. 

230.207  Sources  of  assistance. 

Authority:  23  U.S.C.  101, 140(c),  304,  315;  49 
CFR  1.48(b). 

Subpart  B— Supportive  Services  for 
Minority,  Disadvantaged,  and  Women 
Business  Enterprises 

§230.201    Purpose. 

To  prescribe  the  policies,  procedures, 
and  guidance  to  develop,  conduct,  and 
administer  supportive  services 
assistance  programs  for  minority, 
disadvantaged,  and  women  business 
enterprises. 

§230.202    Definitions. 

(a)  "Minority  Business  Enterprise."  as 
used  in  this  subpart,  refers  to  all  small 
businesses  which  participate  in  the 
Federal-aid  highway  program  as  a 
minority  business  enterprise  (MBE), 
women  business  enterprise  (WBE),  or 
disadvantaged  business  enterprise 
(DBE),  all  defined  under  49  CFR  Part  23. 
This  expanded  definition  is  used  only  in 
this  subpart  as  a  simplified  way  of 
defining  the  firms  eligible  to  benefit 
from  this  supportive  services  program. 

(b)  "Supportive  Services"  means  those 
services  aiid  activities  provided  in 
connection  with  minority  business 


enterprise  programs  which  are  designed 
to  increase  the  total  number  of  nmumty 
businesses  active  in  the  highway 
program  and  contribute  to  the  growth 
and  eventual  self-sufficiency  of 
individual  minority  businesses  so  that 
such  businesses  may  achieve 
proficiency  to  compete,  on  an  equal 
basis,  for  contracts  and  subcontracts, 
(c)  "State  highway  agency"  means 
that  department,  commission,  board,  or 
ofilcial  of  any  State  charged  by  its  laws 
with  the  responsibility  for  highway 
construction.  "Hie  term  "State"  is 
considered  equivalent  to  "State  highway 
agency"  if  the  context  so  iniplies. 

§230.203    PoHcy. 

Based  on  the  provisions  of  Pub.  L  97- 
424.  dated  January  6, 1983.  it  is  the 
policy  of  the  Federal  Highway 
Administration  (FHWA)  to  promote 
increased  participation  of  minority 
business  enterprises  in  Federal-aid 
highway  contracts  in  part  through  the 
development  and  implementation  of  cost 
effective  supportive  services  programs 
through  the  State  highway  agencies. 

§230.204    Implemsntation  of  supportive 


(a)  Subject  to  the  availability  of  funds 
under  23  U.S.C.  140(c},  the  State 
highway  agency  shall  establish 
procedures  to  develop,  conduct  and 
administer  minority  business  enterprise 
training  and  assistance  programs 
specifically  for  the  benefit  of  women 
and  minority  businesses.  Supportive 
services  funds  allocated  to  die  States 
shall  not  be  used  to  finance  the  training 
of  State  highway  agency  employees  or 
to  provide  services  in  support  of  such 
training.  State  highway  agencies  are  not 
required  to  match  funds  allocated  to 
them  under  this  section.  Individual 
States  are  encouraged  to  be  actively 
involved  in  the  provision  of  supportive  - 
services.  Such  involvement  can  take  the 
form  of  staff,  funding,  and/or  direct 
assistance  to  augment  the  supportive 
services  efforts  financed  by  Federal-aid 
funds. 

(b)  State  highway  agencies  shall  give 
preference  to  the  folloMring  types  of 
services: 

(1)  Services  relating  to  identification, 
prequalification,  and  certification 
assistance,  with  emphasis  on  increasing 
the  total  number  of  legitimate  minority 
business  enterprises  participating  in  the 
Federal-aid  highway  program; 

(2)  Services  in  connection  with 
estimating,  bidding,  and  technical 
assistance  designed  to  develop  and 
improve  the  capabilities  of  minority 
businesses  and  assist  them  in  achieving 
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proficiency  in  the  technical  skills 
involved  in  highway  construction: 

(3)  Services  designed'to  develop  and 
improve  the  immediate  and  long-tenn 
business  management,  recordkeeping, 
and  financial  accounting  capabilities; 

(4)  Services  to  assist  minority 
business  enterprises  to  become  eligible 
for  and  to  obtain  bonding  and  financial 
assistance; 

(5)  Services  relating  to  verification 
procedures  to  ensure  that  only  bona  fide 
minority  business  enterprises  are 
certiHed  as  eligible  for  participation  in 
the  Federal-aid  highway  program; 

(6)  Follow-up  services  to  ascertain  the 
outcome  of  training  and  assistance 
being  provided;  and 

(7)  Other  services  which  contribute  to 
long-term  development,  increased 
opporttmities,  and  eventual  self- 
sufficiency  of  minority  business 
enterprises. 

(c)  A  detailed  work  statement  of  the 
supportive  services  which  the  State 
highway  agency  considers  to  meet  the 
guidance  under  this  regulation  and  a 
program  plan  for  meeting  the 
requirements  of  paragraph  (b)  of  this 
section  and  accomplishing  other 
objectives  shall  be  submitted  to  the 
FHWA  for  approval. 

(d)  State  highway  agencies  which 
desire  to  provide  or  obtain  services 
other  than  those  listed  in  paragraph  (b) 
of  this  section  shall  submit  their 
proposals  to  the  FHWA  for  approval. 

(e)  When  the  State  highway  agency 
provides  supportive  services  by 
contract,  formal  advertising  is  not 
required  by  FHWA;  however,  the  State 
highway  agency  shall  solicit  proposals 
&om  such  qualified  sources  as  will 
assure  the  competitive  nature  of  the 
procurement  The  evaluation  of 
proposals  by  the  State  highway  agency 
must  include  consideration  of -the 
proposer's  ability  to  effect  a  productive 
relationship  with  majority  and  minority 
contractors,  contractors'  associations, 
minority  groups,  and  other  persons  or 
organizations  whose  cooperation  and 
assistance  will  increase  the 
opportunities  for  minority  business 
enterprises  to  compete  for  and  perform 
contracts  and  subcontracts.* 

(f)  In  the  selection  of  contractors  to 
perform  supportive  services.  State 
highway  agencies  shall  make 
conscientious  efforts  to  search  out,  and 
utiUze  the  services  of  qualified  minority 
or  women  organizations,  or  minority  or 
women  enterprises. 

(g)  As  a  minimum.  State  highway 
agency  contracts  to  obtain  supportive 
services  shall  include  the  following 
provisions: 

(1)  A  statement  that  a  primary 
purpose  of  the  supportive  services  is  to 


increase  the  total  number  of  minority 
firms  participating  in  the  Federal-aid 
highway  program  and  to  contribute  to 
the  growth  and  eventual  self-sufficiency 
of  minority  firms; 

(2)  A  statement  that  supportive 
services  shall  be  provided  only  to  those 
minority  business  enterprises 
determined  to  be  eligible  for 
participation  in  the  Federal-aid  highway 
program  in  accordance  with  49  CFR  Part 
23  and  have  a  work  specialty  related  to 
the  highway  construction  industry; 

(3)  A  dear  and  complete  statement  of 
the  services  to  be  provided  under  the 
contract,  such  as  technical  assistance, 
managerial  assistance,  counseling, 
certification  assistance,  and  follow-up 
procedures  as  set  forth  in  S  230.204(b)  of 
this  part; 

(4]  The  nondiscrimination  provisions 
required  by  Title  VI  of  the  Civil  Rights 
Act  of  1964  as  set  forth  in  Form  FHWA- 
1273,  Required  Contract  Provisions, 
Federal-Aid  Construction  Contracts,* 
and  a  statement  of  nondiscrimination  in 
employment  because  of  race,  color, 
religion,  sex,  or  national  origin; 

(5)  The  establishment  of  a  definite 
period  of  contract  performance  together 
with,  if  appropriate,  a  schedule  stating 
when  specific  supportive  services  are  to 
be  provided: 

(6]  Monthly  or  quarterly  reports  to  the 
State  highway  agency  containing 
sufficient  data  and  narrative  content  to 
enable  evaluation  of  both  progress  and 
problems; 

(7)  The  basis  of  payment; 

(8)  An  estimated  schedule  for 
expenditures; 

(9)  The  right  of  access  to  records  and 
the  right  to  audit  shall  be  granted  to 
authorize  State  highway  agency  and 
FHWA  officials; 

(10)  Noncollusion  certification; 

(11)  A  requirement  that  the  contractor 
provide  all  information  necessary  to 
support  progress  payments  if  such  are 
provided  for  in  the  contract:  and 

(12)  A  termination  clause. 

(h)  The  State  highway  agency  is  to 
furnish  copies  of  the  reports  received 
under  paragraph|g)(6)  of  this  section  to 
the  FHWA  division  office. 

§  230.205    Supportive  services  funds 
obligation. 

Supportive  services  funds  shall  be 
obligated  in  accordance  with  the 
procediues  set  forth  in  9  230.117(b)  of 
this  part.  The  point  of  obligation  is 
defined  as  that  time  when  the  FHWA 
has  approved  a  detailed  work  statement 
for  the  supportive  services. 


'  Form  FHWA-1273  is  set  forth  at  23  CFR  Part  S33. 
Subpart  A.  Appendix  A. 


9  230.206    Monitoring  supportive  seofloee. 

Supportive  services  programs  shall  be 
continually  monitored  and  evaluated  by 
the  State  highway  agency  so  that 
needed  improvements  can  be  identified 
and  instituted.  This  requires  the 
documentation  of  valid  effectiveness 
measures  by  which  the  results  of 
program  efforts  may  be  accurately 
assessed. 

{230207   Sources  of  assistance. 

It  is  the  policy  of  the  FHWA  that  all 
potential  sources  of  assistance  to 
minority  business  enterprises  be 
utilized.  The  State  highway  agency  shall 
take  actions  to  ensure  that  supportive 
services  contracts  reflect  the  availability 
of  all  sources  of  assistance  in  order  to 
maximize  resource  utilization  and  avoid 
imnecessary  duplication. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  23 

Indian  OhNd  Welfare  Act;  Revision  of 
Grant  Application  Procedures 

agency:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
action:  Final  rule. 

summary:  The  Bureau  of  Indian  A^airs 
is  publishing  a  final  rule  that  amends  the  ■■ 
regulations  necessary  to  implement  the 
Indian  Child  Welfare  Act  of  197a  The 
amended  regulations  change  the 
procedures  for  grant  application  under 
Title  II  of  Pub.  L.  95-608,  and  enable  the 
Assistant  Secretary  of  Indian  Affairs  to 
award  multi-year  developmental 
projects  to  Indian  tribes  or  organizations 
for  three  years. 

The  Bureau  published  these 
amendments  as  a  proposed  rule  on 
January  11, 1984,  and  intends  to 
implement  them  immediately  in  order  to 
authorize  multi-year  development  grants 
prior  to  publication  of  the 
announcement  for  the  FY  86  grant 
application  period.  Therefore,  for 
administrative  purposes,  good  cause  is 
found  under  5  U.S.C.  (d)  (2)  and  (3)  for 
these  regulations  to  become  efi^ective 
upon  publication  in  the  Federal  Register. 
EFFECTIVE  date:  December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eddie  F.  Brown,  Division  of  Social 
Siervices,  Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue,  NW,  Washington, 
DC  20245.  telephone  number  (202)  343- 
6434. 
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tUPMSMCNTAIIV  MFONMATIONC  Hie 

authority  to  issue  rules  and  regulations 
is  vested  in  the  Secretary  of  the  interior 
by  25  U.S.C.  1952.  5  U.S.C  301  and 
sections  463  and  465  of  the  revised 
statutes  (25  U.S.C.  2  and  9].  This  final 
rule  is  published  in  exercise  of 
ndemalcing  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistcmt 
Secretary — Indian  Affairs  by  209  OM  8. 

These  regulations  have  developed  to 
enable  grant  applicants  to  address  their 
social  service  needs  on  a  multi-year 
basis,  to  assist  in  the  administration  of 
individual  grant  programs  and  to 
facilitate  the  administration  of  the  total 
grant  program.  These  regulations  should 
not  be  construed  to  guarantee  the 
appropriation  of  funds  for  the  Indian 
Child  Welfare  Act  grant  program.  Grant 
awards  are  subject  to  the  availability  of 
funds,  and  are  dependent  on  the  annual 
appropriation  by  Congress  of  funds  for 
these  specific  purposes.  Due  to  this  fact, 
grant  applicants  are  encouraged  to  set 
goals  for  each  year  of  a  multi-year 
project. 

These  amended  regulations  were 
published  as  proposed  regulations  on 
January  11. 1984.  (49  FR 1381).  The 
public  comment  period  on  the^t>roposed 
rule  closed  on  February  21, 1984.  All 
comments  were  judged  to  be  of  merit 
and  were  incorporated  into  the  final 
rule.  Changes  were  adopted  as  indicated 
below. - 

A.  CtiangM  Made  Due  to  Commants 
Recelvad 

Comment  Multi-Year  Developmental 
Projects  §  23.37.  One  commenter 
suggested  that  clarification  is  necessary 
to  distinguish  the  actual  grant  or  budget 
period  from  the  project  period. 

Response.  The  Bureau  agreed  that 
clarification  was  necessary.  The  term 
"grant"  throughout  this  section  was 
either  removed  or  changed  to  "project", 
whichever  was  more  appropriate,  when 
referring  to  t|ie  multi-year  concept. 
Selective  use  of  the  words  "grants"  and 
"project"  more  clearly  stipulates  that 
projects  may  be  approved  on  a  multi- 
year  basis,  but  that  the  actual  ^ra/?/  or 
budget  is  to  be  approved  on  an  annual 
basis. 

Comment  Multi-Year  Developmental 
Projects  §  23.37.  Onexommenter 
suggested  that  all  factors  to  be 
*     considered  by  BIA  in  awarding  multi- 
year  projects  should  be  clearly  stated  at 
the  beginning  of  this  regulation. 

Response.  The  Bureau  agreed  with 
this  suggestion  and  added  additional 
language  to  emphasize  the  Bureau's 
discretion  in  determining  if  continued 
'   funding  of  individual  projects 
constitutes  the  best  use  of  available 


funds.  Hiis  section  has  been 
redesignated  23.37(a). ' 

Comment  Multi-Year  Developmental 
Projects  §  23.37(a).  A  single  commenter 
requested  that  a  detailed  explanation  be 
given  on  appUcatioix  requirements  for 
the  initial  proposal  of  a  multi-year 
developmental  project.         • 

Response.  The  Bureau  agreed  with 
this  recommendation.  Section  (a)  has 
been  redesignated  as  section  (d)  with 
four  subparts.  It  explains  the 
information  required  in  a  multi-year 
project  application.  The  new  language 
specifies  that  at  the  time  of  original 
submission  of  the  application,  the 
applicant  must  provide  relevant 
information  on  proposed  activities  for 
the  duration  of  the  requested  project 
period.  This  information  must 
demonstrate  a  developmental  approach 
to  the  delivery  of  social  services.  In 
addition,  an  applicant  must,  at  a 
minimum,  adch-ess  all  requirements 
previously  specified  in  regulations, 
including  S  23.27(c)(3)  which  requires  a 
satisfactory  evaluation  of  the  program 
fi-om  the  appropriate  Area  Office  if  the 
applicant  has  been  a  grantee  during  the 
preceding  year  and  is  submitting  an 
application  to  continue  essentially  the 
same  service  program. 

Comment  Project  Renewal 
Application,  §23.37)(c).  One  commenter 
asked  that  hirther  explanation  be 
provided  on  the  required  content  of  a 
project  renewal  application. 

Response.  The  Bureau  agreed  that 
further  explanation  was  necessary.  At 
§  23.37,  subsections  (c)  and  (d)  were 
reversed  for  clarification,  §  23.37(c)  was 
redesignated  as  §  23.37(g),  and  the 
existing  S  23.37(d]  was  redesignated  as 
S  23.37  (e)  and  (h).  The  revised  §  23.37(e) 
has  been  expanded  to  specify  the 
information  required  in  a  project 
renewal  application.  Section  23.37(c) 
now  explains  that  requests  from  tribal 
governing  bodies  or  Indian 
organizations  which  cover  the  duration 
of  the  project  will  fulfill  the 
requirements  specified  in  §  23.26  and 
need  not  be  resubmitted  for  either  the 
second  or  third  year.  Section  23.37(f)  is 
also  added  to  emphasize  that  funding  in 
the  second  and/or  third  year  of  a  project 
is  dependent  on  the  grantee's  progress 
in  accomplishing  the  goals  and 
objectives  specified  in  the  approved 
work  plan  submitted  in  the  first  year's 
application. 

Comment  Technical  Assistance 
§  23.37(e).  One  commenter  asked  that 
the  Bureau's  technical  assistance  role  be 
re-emphasized. 

Response.  This  section  has  been 
redesignated  as  S  23.37(g).  The  Bureau 
agreed  that  clarification  concerning 
technical  assistance  was  necessary.  A 


portion  of  S  23.37(d)  was  transferred  to 
S  23.37(g).  The  information  previously 
contained  in  §  23.37(e)  was  incorporated 
into  a  new  $  23.37(h).  The  revised 
§  23.37(g)  reiterates  the  fact  that  an 
applicant  may  request  technical 
assistance  on  the  application  and 
renewal  processes  in  compliance  with 
§23.29. 

Comment  Use  of  Available  Funds 
§  23.37(f).  One  commenter  asked  that 
information  be  provided  to  explain  what 
will  happen  to  existing  multiyear 
grantees  if  they  are  not  renewed. 

Response.  The  Bureau  agreed  that  this 
information  was  necessary.  Section 
23.37(f)  has  been  redesignated  as 
S  23.37(h]  to  provide  elaboration  on  the 
information  previously  contained  in 
i  23.37(e),  and  to  more  specifically 
relate  to  grantees  who  are  not  renewed, 
ff  a  multi-year  project  is  not  renewed, 
the  grantee  will  not  be  eligible  to 
reapply  for  a  multi-year  project  until  the 
next  multi-year  grant  announcement 
Such  grantees  may,  however,  submit  an  ' 
application  in  response  to  the  annual 
announcement  for  one-year  grants  for 
projects  other  than  those  in  the  original 
developmental  grant 

B.  Other  Changes  Nfade 

Upon  review  of  the  proposed  rule,  the 
Bureau  has  made  the  following 
structural  changes  in  the  final  for  the 
purpose  of  clarity. 

— ^The  information  presented  in  {  23.37 
has  been  redesignated  section  (a) 
and  the  material  in  that  section 
divided  into  subsections  (1),  (2),  and 
(3). 

— Section  23.37(a)  has  been 
redesignated  S  23.37(b). 

— Section  23.37(b)  has  been 
redesignated  §  23.37(c). 

— Section  23.37(c)  has  been  redesignated 
§  23.37(g). 

— Section  23.37(d)  has.  been  subdivided 
and  redesignated  as  i  23.37  (e)  and 
(h). 

— Section  23.37(e)  has  been  redesignated 
as  S  23.37(i). 

— Section  23.37(a)  has  been  changed 
from  projects  "up  to  a  maximum  of 
three  years"  to  "for  project  periods 
of  three  years."  This  change  was 
made  for  administrative  purposes. 

— Section  23.37(d).  previously  i  23.37(a). 
now  specifies  minimum  application 
requirements. 

— Section  23.37(j)  is  added  to  clarify  that 
existing  grant  administrative 
provisions  in  §  §  23.21-23.71  also 
apply  to  multi-year  projects. 

The  primary  author  of  this  document 
is  Louise  M.  Zokan-Delos  Reyes,  Bureau 
of  Indian  Affairs,  Division  of  Social 
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Services,  telephone  number  (202)  343- 
6435. 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  deflned 
in  Executive  Order  12991  because  it  will 
have  no  economic  impact  on  the  public 
and  it  will  not  have  a  signiHcant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  (5  U.S.C.  601  et  seq.) 

The  information  collection 
requirements  contained  in  Part  23  are 
those  necessary  to  comply  with  the 
application  requirements  of  the  Office  of 
Management  and  Budget  (OMB]  Cinnilar 
No.  A-102.  The  Standard  Form  424  and 
attachments  prescribed  by  that  circular 
are  approved  by  OMB  under  44  U.S.C. 
3501  et  seq.  This  section  describes  the 
types  of  information  that  would  satisfy 
the  application  requirements  of  Circular 
No.  A-102  for  this  grant  program. 

List  of  Subjects  in  25  CFR  Part  23 

Administrative  practice  and 
procedure,  Child  welfare.  Grant 
programs/Indians.  Grant  programs/ 
Social  programs,  Indians/Social  welfare. 
,  For  the  reasons  set  forth  in  the 
preamble.  Part  23  of  Title  25  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

PART  23— INDIAN  CHILD  WELFARE 
ACT 

SulHMrt  C— Grants  to  Indian  Tribes 
'  and  Indian  Organizations  for  Indian 
Child  and  Family  Programs 

1.  The  authority  citation  for  Subpart  C 
continues  to  read: 

Authority:  5  U.S.C.  301;  sees.  463  and  485  of 
the  Revised  Statutes  (25  U.S.C.  2  and  9). 

2.  Section  23.37  Multi-Year 
Development  Projects  is  added  to  read 
as  follows: 

1123.37  -Multi-Year  Developmental 
Projects. 

(a)  The  Assistant  Secretary — Indian 
Affairs  may  approve  multi-year 
developmental  projects  for  project        ' 
periods  of  three  years,  subject  to: 

(1)  The  availability  of  funds  in     . 
accordance  with  S  23.27(e); 

(2)  Grantee  compliance  with  the  past 
performance  requirements  of 

§  23.27(c)(3);  and 

•  (3)  The  determination  by  the  Bureau 
that  continued  funding  constitutes  the 
best  use  of  available  funds. 

(b)  Prior  to  the  beginning  of  the 
program  year  in  which  grants  for  multi- 
year  projects  will  be  awarded,  the 
Bureau  will  publish  in  the  Federal 
Register,  an  announcement  of  the  grant 
application  process  for  the  year, 
including  priorities,  applicant  eligibility 


criteria,  the  schedule  for  and  required 
contents  of  applications,  the  funding 
formula  and  evaluation  criteria  for 
multi-year  projects. 

(c)  The  formula  published  in  the 
Federal  Register  in  accordance  with 

S  23.27(e)(1)  of  this  Part  shall  indicate 
the  manner  in  which  the  funding  shall  be 
established  for  each  year  of  a  multi-year 
project. 

(d)  Based  on  the  announcement 
described  in  subsection  (b)  of  this 
Section,  the  applicant  shall  prepare  an 
application  in  accordance  with  S§  23.24, 
23.25  and  23.26  of  this  Part  in  order  to 
enable  the  Bureau  to  make  a  judgment 
of  the  relevance  and  potential 
effectiveness  of  the  proposed  activities 
for  the  duration  of  the  project.  The 
application  at  a  minimum  shall: 

(1)  Specify  the  proposed  length  of  the 
project  period; 

(2)  Demonstrate  a  developmental 
approach  in  the  delivery  of  social 
services; 

(3)  Provide  information  on  activities 
for  each  year  of  the  proposed  project; 

(4)  Comply  with  §  23.27(c)  if  the 
applicant  has  been  a  grantee  during  the 
preceding  year  and  has  made  an 
application  to  continue  essentially  the 
same  service  program. 

(e)  The  renewal  application  for  the 
second  and  third  years  of  a  multi-year 
project  shall  update  the  information 
required  in  §§  23.24,  23.25,  23.26  and 
23.27(c)(3)  of  this  Part.  Requests  from 
tribal  governing  bodies  or  Indian 
organizations  as  required  under  S  23.26 
need  not  be  resubmitted  on  a  yearly 
basis  if  such  requests  were  initially 
written  to  cover  the  duration  of  the 
multi-year  project. 

(f)  Funding  after  the  first  year  of  a 
multi-year  project  will  be  dependent 
upon  the  grantee's  progress  in  achieving 
project  objectives  according  to  the 
approved  work  plan  submitted  in  the 
first  year  of  application. 

(g)  If,  in  the  judgment  of  the  Assistant 
Secretary,  the  grantee's  proposed 
program  activity  for  each  year  of  the 
multi-year  project  is  acceptable,  funding 
shall  be  approved  in  accordance  with 

S  23.27(e)(1)  of  this  Part,  depending  on 
the  appropriation  for  that  grant  program 
year,  the  grantee's  approved  funding 
request,  and  the  grantee's  progress  in 
achieving  the  objectives  of  the  project 
according  to  the  work  plan  submitted  in 
the  initial  year  of  multi-year  project. 

(h)  In  accordance  with  §  23.29.  an 
applicant  may  request  technical 
assistance  on  the  application  and 
renewal  process  from  Bureau  Area  and/ 
or  Agency  offices. 

(i)  If  multi-year  projects  are  not 
renewed  for  a  second  or  third  year  of 
funding,  the  grantee  will  not  be  eligible 


to  apply  for  a  multi-year  project  until  the 
next  multi-year  project  announcement, 
but  may  apply  in  any  subsequent  annual 
grant  cycle  for  projects  other  than  those 
proposed  in  the  original  developmental 
grant. 

(j)  The  grant  administration  provisions 
of  Si  23.21  through  21.71  shall  apply  to 
grants  for  multi-year  projects. 
Hazel  E.  ElbeH, 

Acting  Deputy  Assistant  Secretary.  Indian 
Affairs. 

[FR  Doc.  85-29613  Filed  12-1J-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CG07  84-29] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL, 
GA,SC 

agency:  Coast  Guard,  DOT. 
ACTION:  Interim  final  rule. 

summary:  The  Coast  Guard  is  changing 
the  regulations  governing  the 
drawbridges  across  the  Atlantic 
Intracoastal  Waterway  (AICW)  from 
Little  River,  South  Carolina  to  Miami, 
Florida  to  redescribe  those  vessels 
entitled  to  "on  demand"  openings  during 
authorized  closed  periods,  to  delete 
weather  related  exemptions  ^t  certain 
bridges,  and  to  identify  holidays  as 
federal  holidays.  This  change  is  being 
made  because  of  concern  for  the  safety 
of  vessels  and  bridges  and  to  provide  for 
consistency  in  the  operation  of 
drawbridges  across  the  AICW  within 
the  Seventh  Coast  Guard  District. 
EFFECTIVE  DATE:  These  interim 
regulations  become  effective  on  January 
15, 1986. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (can).  Seventh 
Coast  Guard  District.  51  S.W.  Ist 
Avenue.  Miami,  Florida  33130.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
51  S.W.  Ist  Avenue,  Room  816,  Miami, 
Florida.  Normal  office  hours  are  from 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Walt  Paskowsky,  (305)  536-4103. 
SUPPI^MENTARY  INFORMATION:  On  July 
1, 1985  the  Coast  Guard  published  (50 
FR  27026)  a  proposal  to  revise  these 
regulations.  The  proposed  regulations 
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were  also  published  in  a  public  notice 
issued  by  Commander,  Seventh  Coast 
Guard  District  on  )uly  12. 1985.  In  each 
notice  interested  persons  were  given 
until  August  15, 1985  to  submit 
comments. 

This  rule  does  not  change  closure 
periods  previously  established  for 
bridges  across  the  AICW.  However,  an 
error  in  the  regulations  for  the  SR  518 
bridge  at  Eau  Callie.  FL  which  existed 
since  the  regulations  were  recodified  in 
the  1984  (49  FR  17463)  has  been 
corrected.  In  addition,  the  special 
regulations  for  the  bridge  across  the 
Frederica  River  at  St.  Simons  Island,  GA 
have  been  deleted  because  the  bridge 
has  been  replaced  by  a  fixed  bridge. 

'Drafting  Infofmation 

The  drafters  of  these  regulations  are 
Me.  Walt  Paskowsky,  Bridge 
Administration  Specialist,  project 

.  o^icer,  and  Lieutenant  Commander  Ken 

•    Gray,  project  attorney. 

Discussion  of  Conunents 

Nine  of  the  40  comments  received 
supported  the  proposed  rule.  Another 
six  commenters  took  no  stand  on  the 
proposal;  some  of  them  addressed  issues 
not  relevant  to  this  rulemaking.  There 
were  no  objections  to  the  proposals  to 
delete  weathovrelated  exemptions  at 
certain  bridges^d  to  identify  holidays 
as  federal  holic^s. 

There  were  ZMbjections  received  tp 
the  proposal  to  allow  large  vessels  "on 
demand"  draw  openings.  Many  of  these 
objections  appear  to  be  in  response  to 
incomplete  press  reports  about  the 
proposed  rule.  Seven  commenters  who 
opposed  the  proposal  either  gave  no 
reason  for  their  objection  or  gave  a 
reason  that  indicated  they  did  not 
understand  the  proposal.  Ten 
commenters  opposed  the  regulation  on 
principle,  saying  that  the  changes  wtire 
not  necessary  or  not  justifled.  These 
comments  generally  opposed  what  was 
considered  a  change  that  would 
increase  the  number  of  drawbridge 
openings. 

Eight  comments  objecting  to  the 
proposal  included  substantive  reasons 
for  opposition.  One  comment  claimed 
the  regulation  was  too  broad:  the  other 
seven  claimed  it  was  not  broad  enough. 

The  comment  claiming  the  regulation 
was  too  broad  suggested  the  90  gross 
ton  exemption  should  not  be  applied 
uniformly  to  all  bridges  across  the 
AICW  since  conditions  varied  from 
bridge  to  bridge.  This  commenter 
identified  a  specific  bridge  where  ample 
sea  room  for  large  vessels  allegedly 
made  the  regulation  unnecessary  but 
noted  that  the  regulation  was 


appropriate  at  many  of  the  affected 
bridges. 

The  seven  comments  claiming  the 
regulation  was  not  broad  enough  were 
submitted  by  passenger  vessel  operators 
or  their  industry  associations.  Their 
position  may  be  summed  up  as 
supporting  the  proposed  exempt  vessel 
treatment  at  all  drawbridges  but 
insisting  that  it  be  applied  to  passenger 
vessels  regardless  of  gross  tonnage. 
Their  specific  arguments  are  addressed 
in.the  following  paragraphs. 

Many  of  the  arguments  presented 
were  economic:  Vessel  schedules 
adjusted  to  match  bridge  schedules 
might  not  be  attractive  to  the  public. 
Passengers  don't  like  their  cruises 
delayed  while  waiting  for  bridges. 
Passengers  are  on  tight  schedules  and 
must  transfer  to  tour  busses  or  meet 
airline  schedules.  The  passenger 
business  is  the  last  healthy  sector  of  the 
maritime  industry  and  should  not  be 
imduly  hampered  in  its  effort  to  survive. 

While  the  Coast  Guard  understands 
and  sympathizes  with  these  arguments, 
it  cannot  change  drawbridge  r^ulations 
in  order  to  promote  a  particular  type  of 
business  endeavor.  Although 
drawbridge  regulations  may  affect 
commerce  by  benefiting  one 
transportation  mode  at  the  expense  of 
another,  they  are  intended  to  meet  the 
reasonable  needs  of  navigation  and  to 
serve  the  broad  pubhc  interest. 

Scheduled  closure  periods  are 
intended  to  meet  these  navigation  needs 
yet  facilitate  the  flow  of  land 
transportation  across  bridges.  Permitting 
additional  unscheduled  draw  openings 
would  further  impede  land  traffic  and 
could  delay  the  very  passengers  that 
vessel  operators  wish  to  please. 

The  historical  precedent  of  passenger 
vessels  having  "head  of  the  line" 
privileges  at  locks  was  cited  as  ^ 

supporting  preferred  treatment  for  these 
vessels  at  drawbridges.  This  is  not  an 
apt  analogy.  When  a  drawbridge  opens, 
all  accumulated  vessels  may  pass 
through  the  draw.  Lockage,  on  the  other 
hand,  is  a  time  consuming  procedure 
with  limited  vessel  capacity  per  cycle. 

A  related  argument  claimed  that  the 
proposed  rule  treated  smaller  passenger 
vessels  as  noncommercial  vessels 
because  tugs  with  tows  were  considered 
exempt  vessels  but  smaller  passenger 
vessels  were  not.  The  proposed  rule 
made  not  distinction  between 
commercial  and  non-commercial 
vessels.  Tugs  with  tows  are  treated  as 
exempt  vessels  not  because  they  are 
usually  in  commercial  service  but 
because  their  size  amd  maneuvering 
characteristics  warrant  special 
treatment  in  the  interest  of  safety.  Tugs 


without  tows  are  accorded  no  special 
treatmenL 

The  most  convincing  arguments 
presented  were  concerned  with  safety.  It 
was  stated  that  gross  tonnage  has  Utde 
to  do  with  vessel  size  or 
maneuverability  and  that  vessels  of  90 
or  less  gross  tons  may  cany  hundreds  of 
people.  While  there  is  a  correlation 
between  gross  tonnage  and  vessel  size, 
we  acknowledge  that  gross  tonnage  is 
not  a  valid  predictor  of  maneuverability 
or  passenger  capacity.  The  90  gross  ton 
figure  was  selected  because  it  included 
the  very  large  passenger  vessels  which 
inspired  the  original  proposal  yet 
excluded  the  vast  majority  of  passenger 
vessels  which  were  successfully 
operating  without  special  regulations. 

The  Coast  Guard  shares  die  concerns 
of  passenger  vessel  operators  for  the 
safety  of  passengers,  vessels,  and 
bridges.  It  certificates  these  vessels  for 
the  routes  on  which  it  has  determined 
they  can  safely  operate.  It  licenses  the 
personnel  who  operate  these  vessels. 
And  it  recognizes  that  these  operators 
would  not  Imowingly  hazard  their 
passengers  or  vessels,  llie  Coast  Guard 
also  acknowledges  that  there  are  unique 
circumstances  where  immediate  diew 
opening  may  be  necessary  for  safety. 

The  existing  drawbridge  regulations 
recognize  these  circumstances  by 
requiring  "on  demand"  openings  for 
"vessels  in  distress."  We  have 
interpreted  this  term  broadly,  construing 
it  to  include  legitimate  safety  reasons 
and  not  just  vessels  sinking,  disabled. 
aBre,  etc.  While  our  interpretation 
encompasses  passenger  vessels  that 
required  immediate  draw  opening  for 
safety's  sake,  we  believe  thJat  a  more 
descriptive  term  would  eliminate 
possible  misunderstanding.  Ther^ore  in 
this  interim  final  rule  we  have  replaced 
"vessels  in  distress"  with  "vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property".  Since  this  provision 
would  apply  to  vessels  regardless  of 
gross  tonnage,  the  provision  for  vessels 
over  90  gross  tons  has  been  deleted. 

We  plan  to  replace  "vessels  in 
distress"  with  this  new,  expanded  term 
in  other  drawbridge  regulations  in  the 
course  of  normal  revisions. 

Under  the  new  regulation  a  passenger 
vessel,  or  any  other  vessel  requiring  an 
immediate  draw  opening  to  avoid 
endangering  life  or  property  may 
demand  such  opening  by  sounding  the 
five  short  blasts  prescribed  by  33  CFR 
117.15(b)(3]  or  by  radiotelephone 
communication.  Vessels  demanding 
such  opening  without  valid  reason  and 
bridges  failing  to  open  when  properly 
requested  will  be  subject  to  the  pmalties 
provided  by  law. 
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The  use  of  radiotelephones  can 
eliminate  much  of  the  uncertainty  and 
risks  of  transits  through  drawbridges. 
The  Coast  Guard  encourages,  and 
sometimes  requires,  radiotelephones  at 
drawbridges.  Anyone  believing  that 
installation  and  operation  of  a  radio- 
telephone at  a  specific  drawbridge  is 
necessary  for  navigation  safety  may 
request  the  Coast  Guard  to  require  such 
installation  and  operation  under  the 
provisions  of  33  CFR  117.23.  Requests 
should  describe  the  circimistances  that 
require  a  radiotelephone  at  the  bridge. 

Afler-the  Fact  Comment  Period 

Although  this  regidation  was  preceded 
by  two  notices  of  proposed  rulemaking 
which  generated  significant  public 
comment,  the  Coast  Guard  recognizes 
that  actual  experience  with  this  new 
regulation  and  additional  public 
comment  could  identify  possible 
..^rimprovements  to  the  regulation. 
Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "aoorcsses"  in  this  preamble. 
Commenters  should  include  their  names 
and-addresses,  identify  the  docket 
number  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  interim 
regulation  may  be  changed. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
imnecessary.  We  conclude  this  because 
regularly  scheduled  cruise  vessels 
previously  offered  "on  demand" 
openings  at  certain  bridges  can  adjust 
their  schedules  to  transit  these  draws  at 
scheduled  opening  times.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 


1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  In  Part  117.  S5  117.261. 117.353,  and 
117.911  are  revised  to  read  as  follows: 

Florida 

5  117.261    Atlantic  Intracoastal  Waterway 
from  St  Marys  River  to  Miami. 

(a)  General.  Public  vessels  of  the 
United  States,  tugs  with  tows,  and 
vessels  in  a  situation  where  a  delay 
would  endanger  life  or  property  shall, 
upon  proper  signal,  be  passed  through 
the  draw  of  each  bridge  listed  in  this 
section  at  any  time. 

(b)  McCormick  Bridge,  mile  747.5  at 
Jacksonville  Beach.  The  draw  shall  open 
on  signal;  except  that,  during  April.  May, 
October,  and  November,  from  7  a.m.  to 
8:30  a.m.  and  4:30  p.m.  to  6  p.m.  Monday 
through  Friday  except  federal  holidays, 
the  draw  need  open  only  on  the  hour 
and  half-hour.  During  April,  May, 
October,  and  November,  from  12  noon  to 

6  p.m.  Saturdays,  Sundays,  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour  and  half-hoiu'. 

(c)  [Reserved] 

(d)  Bridge  of  Lions  (SR  AlA)  bridge, 
mile  777.9  at  St.  Augustine.  The  draw 
shall  open  on  signal;  except  that,  from  7 
a.m.  to  8  p.m.  the  draw  need  open  only 
on  the  hour  and  half-hour  however,  the 
draw  need  not  open  at  8  a.m.,  12  noon, 
and  5  p.m.  Monday  through  Friday 
except  federal  holidays.  From  7  a.m.  to  6 
p.m.  on  Saturdays,  Sundays  and  federal 
holidays  the  draw  need  only  open  on  the 
hour  and  half-hour. 

(e)  Seabreeze  Boulevard  bridge,  mile 
829.1  at  Daytona  Beach.  The  draw  shall 
open  on  signal;  except  that,  fnm  7:30 
a.m.  to  8:30  a.m.  and  4:30  p.m.  to  5:30 
p.m.  Monday  through  Satiu-day  except 
federal  holidays,  the  draw  need  open 
only  at  8  a.m.  and  5  p.m. 

(0  Memorial  bridge,  mile  830.6  at 
Daytona  Beach.  The  draw  shall  open  on 
signal;  except  that,  from  7:45  a.m.  to  8:45 
a.m.  and  4:45  p.m.  to  5:45  p.m.  Monday 
through  Saturday  except  federal 
holidays,  the  draw  need  open  only  at 
8:15  a.m.  and  5:15  p.m. 

(g)  SR  AlA  bridge,  mile  835.5  at  Port 
Orange.  The  draw  shall  open  on  signal; 
except  that,  from  7:30  a.m.  to  8:38  a.m. 
and  4:30  p.m.  to  5:30  p.m.  Monday 
through  Saturday  except  federal 
holidays,  the  draw  need  open  only  at  8 
a.m.  and  5  p.m. 

(h)  [Reserved) 

(i)  Harris  Saxon  bridge,  mile  846.5  at 
New  Smyrna  Beach.  The  draw  shall 


open  on  signal;  except  that,  from  March 
15  through  October  15  on  Saturdays. 
Sundays,  and  federal  holidays  fmm  3 
p.m.  to  6  p.m.,  the  draw  need  open  only 
on  the  hour  and  half-hour. 

(j)  NASA  railroad  bridge,  mile  876.6 
near  Jay  Jay.  The  draw  shall  be 
operated  as  follows: 

(1)  The  bridge  is  not  constantly 
tended. 

(2)  The  draw  is  normally  in  the  fully 
open  position,  displaying  flashing  green 
lights  to  indicate  that  vessels  may  pass. 

(3)  When  a  train  approaches  the 
bridge,  the  lights  go  to  flashing  red  and  a 
horn  sounds  four  blasts,  pauses,  and 
then  repeats  four  blasts.  After  an  eight 
minute  delay,  the  draw  lowers  and 
locks,  providing  the  scanning  equipment 
reveals  nothing  under  the  draw.  The 
draw  remains  down  for  a  period  of  eight 
minutes  or  while  the  approach  track 
circuit  is  occupied. 

(4)  After  the  train  has  cleared,  the 
draw  opens  and  the  lights  return  to 
flashing  green. 

(k)  SR402  bridge,  mile  878.9  at 
Titusville.  The  draw  shall  open  on 
signal;  except  that,  from  6:45  a.m.  to  7:45 
a.m.  and  4:15  p.m.  to  5:45  p.m.  Monday 
through  Friday,  the  draw  need  not  open. 

(1)  John  F.  Kennedy  Space  Center 
(SR405)  bridge,  mile  885.0  at  Addison 
Point.  The  draw  shall  open  on  signal; 
except  that,  from  6:45  a.m.  to  8  a.m.  and 
4:15  p.m.  to  5:45  p.m.  Monday  through 
Friday,  the  draw  need  not  open. 

(m)  SR518  bridge,  mile  914.4  at  Eou 
Gallie.  The  draw  shall  open  on  signal; 
except  that,  from  8:15  a.m.  to  4:15  p.m. 
the  draw  need  open  only  on  the  quarter- 
hour  and  three-quarter  hour.  From  6:45 
a.m.  to  8:15  a.m.  and  4:15  p.m.  to  5:45 
p.m.  Monday  through  Friday  except 
federal  holidays,  the  draw  need  not 
open. 

(n)  Merrill  Barber  fSR80J  bridge,  mile 
951.9  at  Vera  Beach.  The  draw  shall 
open  on  sigal;  except  that,  from  7:45  a.m. 
to  9  a.m.,  12  noon  to  1:15  p.m.,  and  4,p.m. 
to  5:15  p.m..  Monday  through  Friday, 
except  federal  holidays,  the  draw  need 
open  only  at  8:30  a.m.,  12:30  p.m.  and 
4:30  p.m.  From  December  1  through  April 
30,  fi-om  7  a.m.  to  6  p.m.,  Monday 
through  Friday  except  federal  holidays 
and  as  provided  above,  the  draw  need 
only  open  on  the  hour,  quarter-hour, 
half-hour,  and  three-quarter  hour. 

(o)  [Reserved] 

(p)  [Reserved] 

(q)  Indiantown  Road  (SR706)  bridge, 
mile  1006.2  at  Jupiter.  The  draw  shall 
open  on  signal,  except  that,  from 
November  1,  through  April  30,  from  7 
a.m.  to  6  p.m.,  the  draw  need  open  only 
on  the  hour,  20  minutes  after  the  hour, 
and  40  minutes  after  the  hour. 
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(r)  [Reserved] 

(s)  PGA  Boulevard  bridge,  mile  1012.6 
The  draw  shall  open  on  signal;  except 
that  from,  7  a.m.  to  9  a.m.  and  4  p.m.  to  7 
p.m.,  Monday  through  Friday  except 
federal  holidays,  the  draw  need  open 
only  on  the  quarter-hour  and  three- 
quarter  hour.  On  Saturdays,  Sundays, 
and  federal  holidays  from  8  a.m.  to  6 
p.m.,  the  draw  need  open  only  on  the 
hour,  20  minutes  after  the  hour,  and  40 
minutes  after  the  hour. 

(t)  Parker  (USl)  bridge,  mile  101.3.7. 
The  draw  shall  open  on  signal;  except 
that,  from  7  a.m.  to  9  a.m.  and  4  p.m.  to  7 
p.m.  Monday  through  Friday  except 
federal  holidays,  the  draw  need  open 
only  on  the  hour  and  half-hour.  On 
Staurdays,  Sundays,  and  federal 
holidays  form  8  a.m.  to  6  p.m.,  the  draw 
need  open  only  on  the  hour,  20  minutes 
after  the  hour,  and  40  minutes  after  the 
hour. 

(u)  Flagler  Memorial  (SR  AlA)  bridge, 
mile  1021.9  at  Palm  Beach.  The  draw 
shall  open  on  signal;  except  that,  from 
November  1  to  May  31,  Monday  Jirough 
Friday  except  federal  holidays,  from  8 
a.m.  to  9:30  a.m.  and  from  4  p.m.  to  5:45 
p.m.,  the  draw  need  open  only  at  8:30 
a.m.  and  4:45  p.m.  From  9:30  a.m.  to  4 
p.m.,  the  draw  need  open  only  on  the 
hour  and  half-hour.  \ 

(v)  Royal  Park  (SR704)  bridge,  nhle 
1022.6  at  Palm  Beach.  The  draw  shall 
open  on  signal;  except  that,  from 
November  1  through  May  31,  Monday 
through  Friday  except  federal  holidays, 
from  8  a.m.  to  9:30  a.m.  and  from  3:30 
p.m.  to  5:45  p.m.,  the  draw  need  open 
only  at  8:45  a.m.,  4:15  p.m.,  and  5  p.m. 
From  9:30  a.m.  to  3:30  p.m.,  the  draw 
need  open  only  on  the  quarter-liour  and 
three-quarter  hour. 

(w)  Southern  Boulevard  (SR700/80) 
bridge,  mile  1024.7  at  Palm  Beach.  The 
draw  shall  open  on  signal;  except  that, 
from  November  1  through  May  31, 
Monday  through  Friday  except  federal 
holidays,  from  7:30  a.m.  to  9  a.m.  and 
from  4:30  p.m.  to  6:30  p.m.,  the  draw 
need  open  only  at  8:15  a.m.  and  5:30  p.m. 

(x)  Lantana  Avenue  bridge,  mile 
1031.0  at  Lantana.  The  draw  shall  open 
on  signal;  except  that,  from  December  1, 
to  April  30,  on  Saturdays,  Sundays,  and 
federal  holidays,  from  10  a.m.  to  6  p.m., 
the  bridge  need  open  only  on  the  hour, 
quarter-hour,  half-hour,  and  three- 
quarter  hour. 

(y)  (Reserved] 

(z)  [Reserved] 

(aa)  Atlantic  Avenue  (SR806)  bridge, 
mile  1039.6  at  Delray  Beach.  The  draw 
shall  open  on  signal;  except  that,  from 
November  1  to  May  31  from  10  a.m.  to  8 
p.m.  Monday  through  Friday,  the  draw 
need  open  only  on  the  hour^nd  half- 
hour. 


(bb)  SR810  bridge,  mile  1050.0  at 
Deerfield  Beach.  The  draw  shall  open 
on  signal;  except  that,  from  November  1 
through  May  31  from  11  a.m.  to  5  p.m.  on 
Saturdays,  Sundays  and  federal 
holidays,  the  draw  need  not  open  only 
on  the  hour,  quarter-hour,  half-hour,  and 
three-quarter  hour. 

(cc)  N.E.  14th  Street  bridge,  mile 
1055.0  at  Pompano.  The  draw  shall  open 
on  signal;  except  that,  from  7  a.m.  to  6 
p.m.,  the  draw  need  open  only  on  the 
quarter-hour  and  three-quarter  hour. 

(dd)  Atlantic  Boulevard  (SR814) 
bridge,  mile  1056.0  at  Pompano.  The 
draw  shall  open  on  signal;  except  that, 
from  7  a.m.  to  6  p.m.,  the  draw  need 
open  only  on  the  hour  and  half-hour. 

(ee)  Commercial  Boulevard  bridge, 
mile  1059.0  at  Lauderdale-by-the-Sea. 
The  draw  shall  open  on  signal,  except 
that,  from  November  1  through  May  15 
from  12  noon  to  6  p.m.,  Monday  through 
Saturday,  and  from  9  a.m.  to  6  p.m.  on 
Stmdays,  the  draw  need  open  only  on 
the  hour,  quarter-hour,  half-hour,  and 
three-quarter  hour. 

(ff)  Oakland  Park  Boulevard  Bridge, 
mile  1060.5,at  Fort  Lauderdale.  The 
draw  shall  open  on  signal;  except  that, 
bom  November  15  through  May  15,  from 
7  a.m.  to  e  p.m.,  Monday  through  Friday 
except  federal  holiday*),  the  draw  need 
open  only  on  the  hour,  20  minutes  past 
the  hour,  and  40  minutes  past  the  hour, 
and  from  10  a.m.  to  6  p.m.  on  Saturdays, 
Sundays  and  federal  holidays,  the  draw 
need  open  only  on  the  hour,  quarter- 
hour,  half-hour,  and  three-quarter  hour. 

(gg)  Sunrise  Boulevard  (SR838)  bridge, 
mile  1062.6  at  Fort  Lauderdale.  The 
draw  shall  open  on  signal;  except  that, 
from  November  15  through  May  15  and 
year-round  through  November  14, 1986 
from.7:15  a.m.  to  6:15  p.m.,  the  draw 
need  open  only  on  the  quarter-hour  and 
three  quarter  hour. 

(hh)  Brooks  Memorial  (S.E.  17th 
Street)  bridge,  mile  1065.9  at  Fort 
Lauderdale.  The  draw  shall  open  on 
signal;  except  that,  from  7  a.m.  to  7  p.m.. 
the  draw  need  not  be  reopened  for  a 
period  of  15  minutes  after  each  closure. 
The  owner  of  or  agency  controlling  the 
bridge  shall  display  on  both  sides  of  the 
bridge  a  time  clock  which  is  acceptable 
to  the  District  Commander  and  which 
indicates  to  approaching  vessels  the 
number  of  minutes  remaining  before  the 
draw  is  available  for  opening. 

(ii)  [Reserved] 

(j  j  j  Hollywood  Beach  Boulevard 
(SR820)  bridge,  mile  1072.2  at 
Hollywood.  The  draw  shall  open  on 
signal;  except  that  from  November  15 
through  May  15  from  10  a.m.  to  6  p.m., 
the  draw  need  open  only  on  the  hour 
and  half-hour.  From  May  16  through 
November  14  on  Saturdays,  Sundays, 


and  federal  holidays,  from  9  a.m.  to  7 
p.m.,  the  draw  need  open  only  on  the 
hour  and  half-hour. . 

(kk)  Hallandale  Beach  Boulevard 
(SR824)  bridge,  mile  1074.0  at 
Hallandale.  The  draw  shall  open  on 
signal;  except  that  from  7:15  a.m.  to  6n5 
p.m.,  the  draw  need  open  only  on  the 
quarter-hour  and  three-quarter  hour. 

(11)  N.E.  163rd  Street  (SR826)  bridge, 
mile  1078.0  at  Sunny  Isles.  The  draw 
shall  open  on  signal;  except  that,  from  7 
a.m.  to  6  p.m.  on  Monday  through  Friday 
except  federal  holidays,  and  from  10 
a.m.  to  6  p.m.  on  Satrudays,  Sundays, 
and  federal  holidays,  the  draw  need 
open  only  on  the  quarter-hour  and  three- 
quarter  hour. 

(mm)  Broad  Causeway  bridge,  mile 
1081.4  at  Bay  Harbor  Islands.  The  draw 
shall  open  on  signal:  except  diat.  from  8 
a.m.  to  6  p.m.,  the  draw  need  open  only 
on  the  quarter-hour  and  three-quarter 
hour. 

(nn)  West  Span  of  the  Venetian 
Causeway,  mile  1088.6  at  Miami.  The 
draw  shall  open  on  signal:  except  that. 
from  November  1  through  April  30, 
Monay  through  Friday  except  federal 
holidays,  from  7  a.m.  to  9  a jn.  and  4:30 
p.m.  to  6:30  p.m.,  the  draw  need  be 
opened  only  on  the  hour  and  half-hour. 

(oo)  MacArthur  Causeway  bridge, 
mile  1088.8  at  Miami.  The  draw  shall 
open  on  signal;  except  that,  from 
November  1  through  April  30  from  7  a.m. 
to  9  a.m.  and  4:30  p.m.  to  6:30  p.m..  the  * 
draw  need  open  only  on  the  hour  and 
half-hour. 

(pp)  Dodge  Island  bridges,  mile  1089.4 
at  Miami.  The  draws  shall  open  on 
signal;  except  that,  from  7:15  a.m.  to  5:45 
p.m.  Monday  througb  Saturday  except 
federal  holidays,  the  draws  need  open 
only  on  the  quarter-hour  and  three 
quarter  hour. 

(qq)  Rickenbacker  Causeway  bridge, 
mile  1091.6  at  Miami.  The  draw  shall 
open  on  signal;  except  that,  frtim  7:30 
a.m.  to  9  a.m.  and  4:30  p.m.  to  6  pan. 
Monday  through  Friday  except  federal 
holidays,  and  11  a.m.  to  6  p.m. 
Saturdays,  Sundays,  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour  and  half-hour. 

§117.353    Atlantic  IntraeoaMiWalMwiv. 
Savannah  RIvar  to  St  Marys  Rtvar. 

(a)  General.  Public  vessels  of  the 
United  States,  tugs  with  tows,  and^ 
vessels  in  a  situation  where  a  delay 
would  endanger  life  or  property  shall, 
upon  proper  signal,  be  passed  through 
the  draw  of  each  bridge  in  this  section  at 
any  time. 

(b)  Causton  Bluff  (SR26)  bridge  across 
the  Wilmington  River,  mile  579.9  near 
Causton  Bluff.  The  draw  shall  open  on 
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signal  except  that,  from  7:30  a jn.  to  9 
a.m.  and  4:30  p.m.  to  6  p.m.  Monday 
Mhrough  Friday  except  federal  holidays, 
the  draw  need  open  only  at  8:10  a.m. 
and  5:20  p.m. 

(c)  Memorial  (US80)  bridge  across  the 
Wilmington  River,  mH§  582.8  at 
Thunderbolt  The  draw  shall  open  on 
signal:  except  that,  from  7:45  a.m.  to  9:15 
a.m.  and  5  p.m.  to  6:30  pjn.  Monday 
through  Friday  except  federal  holidays, 
the  draw  need  open  only  at  8:30  a.m. 
and  5:45  pan.  Prom  May  15  to  September 
15  from  12  noon  to  1:30  p.m.  and  4  p.m. 
to  6  p JD.  on  Sundays,  and  federal 
holidays  the  draw  need  open  only  on  the 
hour  and  half-hour. 

South  Carolina 

§117.911    AtlMitic  hitirMoastal  Wattfway. 
Uttte  RhMT  to  Savannah  River. 

(a)  General.  Public  vessels  of  the 
United  States,  tugs  with  tows,  and 
vessels  in  a  situation  where  a  delay 
would  endanger  Ufe  or  property  shall, 
upon  proper  signal,  be  passed  through 
the  draw  of  each  bridge  listed  in  this 
section  at  anytime. 

(b)  Socastee  (SR544)  bridge,  mile  371 
at  Socastee.  The  draw  shall  open  on 
signal  except  that  from  April  1  through 
June  30  and  October  1  through 
November  30  from  7  a.m.  to  10  ajn.  and 
2  p.m.  to  6  p.nL,  Monday  through  Friday, 
except  federal  holidays,  the  draw  need 
open  only  on  the  hour  and  half-hour. 
From  May  1  through  June  30  and 
October  1  through  October  31  from  10 
a.m.  to  2  p.m.,  Saturdays,  Sundays  and 
federal  holidays,  the  draw  need  open 
only  on  the  hour  and  half-hour. 

(c)  Ben  Sawyer  (SR703)  bridge  across 
Sullivan's  Island  Narrows,  mile  462. 2 
between  Sullivan's  Island  and  Mount 
Pleasant  The  draw  shall  open  on  signal, 
except  that  the  draw  need  not  open  from 
7  a.m.  to  9  a.m.  and  from  4  p.m.  to  6  p.m. 
Monday  through  Friday  except  federal 
holidays.  On  Saturdays,  Sundays,  and 
federal  holidays,  from  2  p jn.  to  6  p jn., 
the  draw  need  open  only  on  the  hour 
and  half-hour. 

(d)  SR171/700  bridge  across  Wappoo 
Creek,  mile  470.8  at  Charleston.  The 
draw  shall  open  on  signal;  except  that 
the  draw  need  not  open  from  6:30  a.m.  to 
9  a.m.  and  from  4  p.m.  to  6  p.m.  Monday 
through  Friday  except  federal  holidays. 
On  Saturdays,  Sundays,  and  federal 
holidays,  from  2  p.m.  to  6  p.m.  the  draw 
need  open  only  on  the  hour  and  half- 
hour. 

(e)  [Reserved] 

(f)  Lady's  Island  bridge  across  the 
Beaufort  River,  mile  536.0  at  Beaufort 
The  draw  shall  open  on  signal;  except 
that  from  7  a.m.  to  9  a.m.  and  4  p.m.  to  6 
p.m.  Monday  through  Saturday  except 


federal  holidays,  the  draw  need  open 
only  on  the  hour. 

Dated:  December  6, 1985. 
G.S.  Duca, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District 
(FR  Doc.  85-29706  Filed  12-13-85;  8:45  am] 

BNJJNQ  CODE  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-1-FRL-2933-1] 

Approval  and  Proniulgatlon  of 
Imptementatton  Plans;  New  Hampshire 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.  ^ 

StJiNMARv:  This  document  corrects  (1) 
the  chart  which  summarizes  dates  for 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  the 
State  of  New  Hampshire  and  (2)  an 
omission  in  the  list  of  non-SIP 
regulations. 

The  dates  by  which  the  State  of  New 
Hampshire  must  attain  the  National 
Ambient  Air  Quality  Standards  are 
codified  at  40  CFR  52.1523  (45  FR  24876, 
April  11, 1960,  as  amended  at  45  FR 
41943,  June  23, 1980.)  EPA  approved  a 
revision  of  the  Berlin  Primary  TSP 
attainment  date  to  August  31, 1985,  on 
September  27. 1984  (48  FR  38140).  EPA 
approved  a  revision  of  the  CO 
attainment  datein  Manchester  to 


December  31. 1987  on  June  27, 1983  (48 
FR  29479).  The  chart  was  not  revised  on 
those  approval  dates;  therefore,  this 
notice  corrects  the  chart  and  prints  it  in 
its  entirety.  No  changes  are  being  made 
to  the  attairunent  status  designations  at 
this  time. 

On  March  IS,  1983,  (48 10833)  EPA 
published  a  list  of  New  Hampshire 
Regulations  which  are  not  part  of  the 
federally  approved  SIP.  The  following 
line  was  excluded  when  the  hst  was 
published  in  the  Federal  Register,  and 
when  it  was  codified  at  40  CFR  52.1527 
and  should  be  added  to  the  list: 

•  CHAPTER  AIR  1000,  Part  Air  1002. 

This  action  corrects  this  error  and 
prints  the  list  in  its  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynne  A.  Naroian,  (617)  223-4873;  FTS 
223-4873. 

Dated:  November  18, 1985. 
Michael  R.  Deland, 
Regional  Administrator,  Region  I. 

PART  52— (AMENDED] 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Sut>part  EE— New  Hampshire 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7042. 

§52.1523    [AiMiKtad] 

2.  The  chart  in  §  52.1523,  "Attainment 
Dates  for  National  Standards",  is 
revised  and  appears  in  its  entirety 
below: 


AndroKoggm  Valey  IKirMli   AQCR   107: 


RomiMiraf  AOCR.. 
MotMnc*  Vttay^O  NH 


121: 


NMhua- 
ntmmnt 

Aocn  i4S..„ 


OtAQCa. 


TSP 


Saconit- 
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CO 
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pfnX)960. 

I.Oeoeraber31,19ei.  | 

and  snamniertt  dales  estaMshed  under  section  1lO<sM2MA)  pnor  to  the  1977  Ctaan 
compty  wth  thoae  rsquramentt  by  iha  aartwr  daadknas.  The  aaillar  anairinaiil  date* 


a  August  31.  1985. 
h  Oecembarai.  1967. 


3.  Section  52.1527,  paragraph  (b)(5),  is 
revised  as  follows: 

9  52.1527    Rules  and  regulations. 
•         •         *         •         • 

(b)  •  *  * 


■    J 

(5)Non-SIP  regulations'  numbers  listed 
below: 

•  CHAPTER  Air  100,  PART  Air  101, 
sections  101.01-101.03, 101.27, 101.31, 
101.50. 101.52. 101.57. 101.63. 101.70-101- 
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73. 101.76. 101.78. 101.90, 101.97;  PARTs 
Air  102-103. 

•  CHAPTER  Air  200.  PARTs  Air  201- 
204;  PARTs  Air  206-210. 

•  CHAPTER  Air  300.  PART  Air  304. 

•  CHAPTER  Air  500. 

•  CHAPTER  Air  800,  PART  Air  803. 

•  CHAPTER  Air  1000.  PART  Air  1002. 

•  CHAPTER  Air  1100. 

•  CHAPTER  Air  1200.  PART  Air  1201. 
section  1201.07;  PART  Air  1206. 

[FR  Doc.  85-29659  Filed  12-13-85;  8:45  am] 

BiixiNQ  cooe  esto-siMi 


40CFRPart81 
[A-1»^RL  2937-8] 

Designation  of  Areas  for  Air  Quality 
Pianning  Purposes;  Orejbn 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  By  this  notice.  EPA  is 
approving  the  redesignation  of  the 
Grants  Pass.  Oregon,  from  "attainment" 
to  "nonattainment"  for  carbon 
monoxide.  This  action  was  requested  by 
the  State  of  Oregon  Department  of 
Environmental  Quality  based  on  carbon 
monoxide  violations  recorded  during  the 
period  of  1981  through  1984. 

effective  date:  December  16. 1985. 

ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Air  Programs  Branch  (lOA-85-7). 

Environmental  Protection  Agency. 

1200  Sixth  Avenue.  Seattle. 

Washington  98101 
State  of  Oregon,  Department  of 

Environmental  Quality,  522  S.W.  Fifth. 

Yeon  Building,  Portland,  Oregon  97204 

FOR  FURTHER  INFORMATION  CONTACT: 

Loren  C.  McPhillips.  Air  Programs 
Branch.  M/S  532.  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattle,  Washington  98101.  Telephone: 
206/442^233,  FTS:  399-4233. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  December  10, 1984,  the  State  of 
Oregon  Department  of  Environmental 
Quality  (ODEQ)  submitted  a  request  to 
redesignate  the  Grants  Pass  area  to 
nonattainment  for  carbon  monoxide 
(CO).  Specific  boundaries  were 
identified  in  the  submittal.  Based  on  this 
request,  ODEQ  has  devised  a  State 
Implementation  Plan  schedule  for 


development  of  the  CO  control  strategy. 
The  schedule  currently  calls  for  the  SIP 
to  be  submitted  to  EPA  by  May  1986. 
consistent  with  the  EPA's  policy  for 
newly  designated  nonattainment  areas 
contained  in  the  Guidance  Document  for 
Correction  of  Part  D  SIPs  for 
Nonattainment  Areas.  January  27. 1984 
and  EPA's  regulations.  40  CFR  52.24(k) 
(1984). 

n.  Response  to  Comments 

On  April  18. 1985  (50  FR  15463).  EPA 
solicited  public  comment  on  the 
proposed  approval  of  this  redesignation. 
One  comment  was  received  concerning 
the  actual  boundaries  of  the  proposed 
nonattainment  area  for  Grants  Pass.  A 
minor  correction  was  published  on  June 
13. 1985  (50  FR  24784). 

in.  Summary  of  Rulemaking  Action 

Today's  notice  approves  the 
redesignation  of  the  Grants  Pass  central 
business  district  to  nonattainment  for 
carbon  monoxide,  the  boundaries  for  the 
nonattainment  area  are  as  follows: 

Beginning  at  the  intersection  of  B  Street 
and  Fifth  Street;  ext^nding  easterly  along  B 
Street  to  Eighth  Street;  thence  southerly  along 
Eighth  Street  to  M  Street;  thence  westerly 
along  M  Street  to  Fifth  Street;  thence 
northerly  along  Fifth  Street  to  the  starting 
point. 

IV.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  the 
Executive  Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  Rled  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  14, 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  SubjecU  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  9. 1965. 
Lae  M.  Tfaomas. 

Administrator. 

PART  81— [AMENDED] 

Part  81  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81  is 
as  follows; 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  81.338  the  attainment  status 
designation  table  for  carbon  monoxide 
is  revised  to  read  as  follows: 


S81.338    Oregon. 

Oregon— (X) 


PollafKt-Vwoouvw  AOMA  (por- 
lion  oi  ttw  Ongorx  pof%on). 

EuBan»«onn0lwW  AOMA 

Granit  Pm*. 

M6dtofd    m      VM 


araaotthedly. 

Qty  o«  S«t«in 

Ranmndar  o(  Slala.. 


[FR  Doc.  85-29557  Filed  12-13-85;  8:45  am] 
WLUNO  cooe  ssao-so-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servic« 

50  CFR  Part  17 

Endangered  and  Threatened  WNdMe 
and  Plants;  Addition  of  Jhe  Guadalupe 
Fur  Seal  to  the  List  of  Endangered  and 
Threatened  WHdIife 

aqency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Service  adds  the 
Guadalupe  fur  seal  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  measure,  required  by  section 
4(a)(2)(A)  of  the  Endangered  Species 
Act.  corresponds  with  a  determination 
of  threatened  status  by  the  National 
Marine  Fisheries  Service,  which  has 
jurisdiction  of  the  Guadalupe  fur  seal 
pursuant  to  the  Act 

DATES:  The  effective  date  of  this  rule  is 

January  15, 1986. 

ADDRESSES:  Questions  regarding  the 

Service's  role  in  this  matter  may  be 

addessed  to  the  Office  of  Endangered 

Species.  U.S.  Fish  and  Wildlife  Service. 

500  Broyhill  Building.  Washington.  D.C 

20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Spinks.  Jr..  Chief.  Office  of 
Endangered  S]}ecies.  at  the  above 
address  (703/235-2771  or  FTS  235-2771). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended,  and  in  accordance  with 
Reorganization  Plan  Number  Four  of 
1970.  responsibility  for  the  Guadalupe 
fur  seal  [Arctocephalus  townsendi),  as 
well  as  most  other  marine  mammals,  lies 
with  the  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration. 
Department  of  Commerce.  Section 
4(a)(2)(A)  of  the  Act  provides  that  the 
NMFS  must  decide  whether  a  species 
under  its  jurisdictioti  should  be 
classified  as  endangered  or  threatened. 
The  Fish  and  Wildlife  (FWS).  however, 
is  responsible  for  the  actual  addition  of 
such  species  to  the  List  of  Endangered 
and  Threatened  Wildlife  in  SO  CFR 
17.11(h).  In  the  Federal  Register  of 
January  3, 1985  (50  FR  294).  the  NMFS 
proposed  a  determination  of  threatened 
status  for  the  Guadalupe  fur  seal  and 
requested  comnients  from  the  public  by 
March  4, 1985. 

In  this  issue  of  the  Federal  Register, 
the  NMFS  is  publishing  its  final 
determination  of  threatened  status  for 
the  Guadalupe  fur  seal  (see  document  in 
Final  Rules  section  under  the 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration).  Accordingly,  the  FWS 
hereby  concurrently  adds  the  Guadalupe 
fur  seal,  as  a  threatened  species,  to  the 


Sfwciss 


GOMHnon  nMw 


List  of  Endangered  and  Threatened 
Wildlife.  Because  this  FWS  action  is 
nondiscretionary,  and  in  view  of  the 
public  comment  period  provided  by  the 
NMFS  on  its  proposed  determination, 
the  FWS  finds  that  good  cause  exists  to 
omit  the  notice  and  public  comment 
procedures  of  5  U.S.C.  553(b)  as 
unnecessary  and  impractical  with  ' 
respect  to  this  ministerial  rule.  The  FWS 
also  has  determined  that  an 
Environmental  Assessment,  as  defmed 
under  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  piu^uant  to  Section 
4(a)  of  the  Act.  A  notice  outlining  the 
reasons  for  this  determination  was 
published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 


RegulatioD  Promulgation 
PART  17— (AMENDEDl 

Accordingly,  Part  17.  Subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  at  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  a>  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L  94-359, 90  Stat.  911:  Pub.  L.  95-832, 92  Stat. 
3751:  Pub.  L  9B-15a  93  Stat.  1225:  Pub.  L  97- 
304, 96  Stat.  1411  (16  U.S.C.  1531  et  seq). 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  "MAMMALS,"  to  the  List  of 
Endangered  and  Threatened  Wildlife. 

§17.11    Endangered  and  tltre«t«fwd 
wNdHfe. 


(h)*  * 


nimrlahiTft  far  seal.. 


^laocapntkM  lownsenit.. 


Vofietirale 

populalion  wtwre 

•ndangerador 


SUtut 


When  Mad 


CrWcal 
hatMal 


SpecMl 


USA  (Faralon  Islands  ol  CA) 
KXMh  to  Mexico  (Islas  ReviHagi- 
gedo). 


Enire.. 


212 


NA 


227.11 


Dated:  December  5, 1965.     .     •• 
P.  Danid  Soiitli, 

Acting  Assistant  Secretary  for  Ffsh  and 

Wildlife  and  Parks. 

(FR  Doc.  85-29677  Filed  12-13-85;  8:45  am] 

BNJJNG  COOC  431«-SS-« 


JMI 


DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atntospheric 
Administration 

50  CFR  Part  227 
(Docket  No.  41264-5160] 

Threatened  Fish  and  WHdlif^ 
Guadalupe  Fur  Seal 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  The  NMFS  has  determined 
that  the  Guadalupe  fur  seal 
[Arctocephalus  townsendi)  should  be 
listed  as  a  threatened  species  according 
to  the  Endangered  Species  Act  of  1973 
(ESA).  This  determination  is  based  on' 
information  contained  in  a  petition  to 
list  the  species  submitted  by  the  Center 


for  Environmental  Education/Seal 
Rescue  Fund,  in  a  Status  Review 
conducted  by  the  NMFS,  and  in 
comments  received  in  response  to 
publication  of  the  proposed  rule  to  list 
the  species.  The  NMFS  has  determined 
that  such  listing  is  warranted  because: 
(1)  The  population  was  reduced  to  very 
low  numbers  by  19th  century 
commercial  exploitation;  (2)  the  current 
population  remains  small  (about  1,600) 
relative  to  the  presumed  minimum  pre- 
exploitation  population  size  (30,000); 
and  (3)  the  population  has  been 
increasing  slowly  but  persistently  since 
its  rediscovery  in  1954.  Critical  habitat 
is  not  being  established  at  this  time 
because  the  only  areas  that  are  essential 
to  the  conservation  of  the  species  and 
may  require  special  management 
considerations  or  protection  are  outside 
of  the  jurisdiction  of  the  United  States. 
Concurrent  with  this  rule,  the  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  is  amending  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife  by 
adding  the  Guadalupe  fur  seal  as  a 
threatened  species.  The  intended  effect 
of  listing  the  Guadalupe  fur  seal  is  to 
provide  it  with  the  protection  afforded 
threatened  species  under  the  ESA. 


EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  January  15, 1986. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  review  in  the  OfTice 
of  Protected  Species  and  Habitat 
Conservation,  NMFS,  3360  Whitehaven 
Street,  NW.,  Washington,  DC  20235,  or 
the  Southwest  Region,  NMFS,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Montanio  (Office  of  Protected 
Species  and  liabitat  Conservation),  202- 
634-7529,  or  Dana  ).  Seagars  (Southwest 
Region),  213-548—2518. 

SUPPLEMENTARY  INFORMATION: 

Backgrounds,,^^^ 

On  November  21, 1983,  the  NMFS 
received  a  petition  from  the  Center  for 
Environmental  Education,  Seal  Rescue 
Fund  to  list  the  Guadalupe  fur  seal 
(Arctocephalus  townsendi)  as  an 
endangered  species  under  the  ESA  (16 
U.S.C.  1531)  for  the  following  reasons: 

1.  Overutilization  of  the  species  by 
19th  century  commercial  sealing 
operations  reduced  the  population  to 
extremely  low  numbers. 
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2.  Population  growth  has  been  slow 
since  a  breeding  colony  was  discovered 
at  Guadalupe  Island,  Mexico  in  1954. 

3.  The  restricted  breeding  area  and 
overall  distribution  increases  the 
vulnerability  of  Guadalupe  fur  seals  to 
human  disturbance  through  direct  or 
indirect  intrusion  into  these  areas. 
Disruption  of  normal  activities  at  both 
breeding  and  hauling  out  areas  could 
adversely  affect  population  growth. 

4.  A.  townsendi  is  listed  on  Appendix 
I  of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  Such  listed 
species  are  considered  by  CITES  to  be 
threatened  with  extinction;  trade  in  the 
species  or  its  products  for  commercial 
purposes  is  banned  by  Convention 
members. 

5.  The  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  (lUCN)  Red  Data  Book  lists 
A.  townsendi  as  vulnerable. 

6.  A.  townsendi  was  listed  according 
to  the  Endangered'Species  Protection 
Act  of  1966  as  threatened  with 
extinction.  The  omission  of  this  species 
from  a  revised  list  published  in  1970 
(and  subsequent  lists)  was  without 
explanation. 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  determined  that  the 
petition  presented  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted  and 
commenced  a  review  of  the  status  of 
this  species  to  determine  whether  or  not 
it  should  be  listed  under  the  ESA 
(February  8, 1984.  49  FR  4804).  On 
January  3, 1985.  the  NMFS  published  its 
proposed  determination  that  the 
Guadalupe  fur  seal  should  be  listed  as 
threatened  (50  FR  294-298)  and 
requested  comments  and  information  by 
March  4. 1985.  After  a  thorough  review 
of  all  information  available,  the  NMFS 
has  determined  that  the  Guadalupe  fur 
seal  should  be  classified  as  threatened 
under  the  terms  of  the  ESA.  The  list  of 
threatened  species  under  the  jurisdiction 
of  the  NMFS  is  contained  in  50  CFR 
227.4,  and  is  amended  to  reflect  this 
final  determination.  The  Fish  and 
Wildlife  Service  (FWS).  Department  of 
the  Interior,  maintains  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife  (50 
CFR  Part  17)  of  all  species  determined 
by  the  NMFS  or  the  FWS  to  be 
endangered  or  threatened.  Concurrent 
with  this  rule,  the  FWS  is  amending  the 
List  by  adding  the  Guadalupe  fur  seal  as 
a  threatened  species  (see  document  in 
the  Final  Rules  section  of  this  issue 
under  Department  of  the  Interior.  Fish 
and  Wildlife  Service). 


Summary  of  Comments  and 
Reconunendations 

The  NMFS  solicited  comments  and 
information  concerning  the  Guadalupe 
fur  seal  in  the  Federal  Register 
documents  noted  above.  The  following 
individuals  and  organizations  provided 
information  and/or  comments:  The 
Conservation  Monitoring  Center.  lUCN; 
Center  for  Environmental  Education; 
Department  of  the  Air  Force; 
Department  of  the  Navy;  Marine 
Mammal  Commission;  Minerals 
Management  Service;  Channel  Islands 
National  Park.  National  Park  Service; 
Fish  and  Game  Commission,  County  of 
Santa  Barbara;  Smithsonian  Institution; 
American  Society  of  Mammalogists; 
Chevron  U.S.A..  Inc.;  Exxon  Company. 
U.S.A.;  Union  Oil  Company  of 
California;  Western  Oil  and  Gas 
Association;  Mr.  Brent  Stewart,  Hubbs- 
Sea  World  Research  Institute;  and  Dr. 
Bruce  Mate.  Oregon  State  University. 
Comments  ^m  the  Wild  Flora  and 
Fauna  Directorate.  Urban  Development 
and  Ecology  Secretariat  (SEDUE). 
Government  of  Mexico  were  received  by 
the  U.S.  Embassy,  Mexico  City  and 
transmitted  to  the  NMFS. 

Reviewers'  comments  focused 
primarily  on  two  issues  of  the  proposed 
rule:  the  listing  classification  to  be 
assigned  and  the  establishment  of 
critical  habitat. 

Eight  commenters  supported  or  had  no 
objection  to  the  proposed  listing  oiA. 
townsendi  as  "threatened."  Three 
commenters  recommended  listing  the 
species  as  "endangered"  rather  than 
"threatened."  Five  commenteis  felt  the 
species  should  not  be  listed  or 
questioned  the  basis  for  making  a  listing 
determination.  Of  these  five,  two 
believed  the  economic  cost  of  listing 
would  outweigh  any  potential  benefits 
to  the  species  or  the  ensuing  restrictions 
would  be  onerous  and  excessive  to 
industry.  In  accordance  with  the 
Conference  report  on  the  1982 
amendments  to  the  ESA,  §  424.11(b)  of 
50  CFR  requires  that  the  NMFS  make  a 
listing  determination  "solely  on  the 
basis  of  the  best  available  scientific  anfl 
commercial  information  .  .  .  without 
reference  to  possible  economic  or  other 
impacts  of  such  determination." 
Therefore,  this  determination  does  not 
consider  any  economic  factors. 

Exxon  Company.  U.S.A.  stated  that  a 
listing  determination  is  premature  due  to 
the  lack  of  detailed  information 
concerning  the  species'  life  history  and 
ecology.  While  the  NMFS  believes  that 
delaying  a  final  decision  to  list  might 
provide  additional  information 
concerning  population  parameters  (see 
Research,  below),  the  regulations 


require  the  NMFS  to  make  a  listing 
determination  using  the  best  available 
information  within  one  year  of  the 
publication  of  the  proposed  rule,  unless 
there  is  substantial  disagreement  among 
knowledgeable  scientists  concerning  the 
sufficiency  or  accuracy  of  the  available 
information.  The  NMFS  believes 
su^icient  information  is  available  to 
support  listing  the  species  as  threatened 
(see  Listing  Procedures,  below)  and  is 
not  aware  of  any  disagreement  in  the 
scientific  community  regarding  the  ' 

sufficiency  or  accuracy  of  the 
information  used  in  making  this 
determination.  Therefore,  the  NMFS 
thinks  that  issuing  the  final  rule  at  this 
time  is  appropriate. 

The  Minerals  Management  Service 
believes  the  evidence  presented  in  the 
proposed  rule  did  not  satisfy  any  of  the 
listing  criteria.  It  is  the  judgment  of  the    ' 
NMFS  that  criterion  (2)— 
"overutilization  for 

commercial  .  .  .  purposes"  is  supported 
by  the  current  scientific  estimates  of 
population  size  and  the  written  history 
of  the  decimation  of  the  population  by     . 
commercial  sealing.  Additional  details 
are  discussed  in  the  Listing  Procedures 
section,  below. 

The  Union  Oil  Company  of  California 
stated  that  evaluation  of  the  species 
status  should  be  restricted  to  the  portion 
of  the  population  in  Mexican  waters  as 
those  individuals  in  U.S.  waters  are  not 
intrinsic  to  survival  of  the  population. 
The  definitions  provided  in  the  ESA  and 
the  hsting  regulations  of  "endangered" 
and  "threatened"  status  require 
evaluation  of  a  species'  status 
throughout  its  range.  The  current 
distribution  of  the  Guadalupe  fur  seal  is 
largely  restricted  to  a  remnant  of  its 
historic  range.  Only  few  individuals  are 
found  within  the  historic  range  in  U.S. 
waters;  these  individuals  may  be  -^ 

recolonizing  a  portion  of  their  historic 
range.  Reoccupation  of  historic  rookery 
sites  is  one  indication  that  the 
population  is  recovering.  Since  the 
purpose  of  the  ESA  is  to  provide  for  the 
recovery  of  listed  species,  the  NMFS 
believes  that  consideration  of  the 
individuals  occurring  in  U.S.  waters  is 
appropriate. 

The  United  States  Air  Force  requested 
that  the  potential  impact  to^. 
townsendi  on  the  Channel  Islands  from 
Space  Shuttle  sonic  booms  not  be  used 
as  justification  for  listing.  The  NMFS 
believes  it  appropriate  to  present  an 
analysis  respective  to  the  factors 
outlined  by  the  regulations  for  listing. 
While  the  analysis  under  factor  1 
(present  or  threatened  destruction, 
modification,  or  curtailment 
of  .  .  .  habitat  or  range)  noted  that 
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these  proposed  activities  may  alter  the 
acoustic  environment  of  the  Channel 
Islands  and  have  the  potential  to  cause 
short-term  disturbance  to  individuals, 
the  NMFS  concluded  these  activities 
were  not  likely  to  result  in  si^ificant 
adverse  impacts  to  the  species,  and 
therefore  would  not,  taken  alone, 
support  a  listing  determination. 

Based  on  information  from  the  Red 
Data  Book,  the  lUCN  recommended  an 
endangered  status.  The  NMFS  believes 
the  available  information  supporting 
listing  most  closely  corresponds  with  the 
defmition  of  a  "threatened"  species 
provided  by  the  ESA.  The  Guadalupe  fur 
seal  is  listed  by  lUCN  as  "vulnerable." 
Included  in  this  category  are  species 
"believed  likely  to  move  into  the 
'Endangered'  category  in  the  near  future 
.  .  ."  and  species  whose  populations 
"have  been  seriously  depleted  and 
whose  ultimate  security  has  not  yet 
been  assured."  This  classification 
corresponds  more  closely  with  the  ESA 
defmition  of  "threatened"  than 
"endangered"  and  therefore,  it  appears 
that  the  "threatened"  status  is 
consistent  with  the  lUCN  category  of 
vulnerable.  / 

The  American  Society  of         > 
Mammalogists  recommended  listing  the 
species  as  "endangered"  based  on  prior 
drastic  depletion,  current  low  numbers 
and  restricted  range,  and  a  potential 
threat  to  the  species  in  southern 
Califomian  waters  due  to  gillnet  fishing 
operations.  The  NMFS  agrees  that  there 
is  a  potential  for  A.  townsendi  to  be 
taken  in  gillnets.  However,  this  potential 
is  low  because  the  number  of  Guadalupe 
fur  seals  in  U.S.  waters  is  small.  Studies 
of  marine  mammal  mortality  in  gillnets 
conducted  by  the  NMFS  and  the 
California  Department  of  Fish  and  Game 
since  1978  (Miller  et  al.,  1983;  Hanan, 
1985)  have  not  reported  any  incidental 
taking  of  A.  townsendi.  If  the  numbers  of 
A.  townsendi  in  the  Southern  California 
Bight  increase,  the  potential  for 
incidental  taking  could  increase.  The 
level  of  take  that  might  occur  is  difficult 
to  predict  because  feeding  areas  of  the 
species  have  not  been  identified,  routes 
to  these  areas  are  unknown,  and  the 
distribution  of  fishing  effort  is  variable. 
The  NMFS  believes  that  listing  the 
species  as  "threatened"  is  justified 
because  currently  the  potential  for 
incidental  taking  is  low  and  because  the 
level  of  incidental  take  that  might  occur 
in  California  in  the  future  is  not 
expected  to  have  a  significant  effect  on 
the  population.  Should  incidental  taking 
become  a  problem  as  the  number  of  i4. 
townsendi  increases  in  U.S.  waters,  the 
Service  will  initiate  appropriate  action 
to  ensure  the  recovery  of  the  species. 


The  Center  for  Environmental 
Education,  Seal  Refioue  Fund  (CEE/SRF) 
recommended  listing  the  species  as 
endangered  because  (1)  the  recovery  of 
the  population  has  been  slow  in 
comparison  with  the  recovery  of  another 
pinniped,  the  northern  elephant  seal 
[Mirounga  angustirostris),  and  (2)  the 
only  breeding  site  currently  use  by  the 
species  is  being  used  for  commercial 
and  recreational  purposes.  CEE/SRF 
concluded  that  the  population's  slow 
growth  is  likely  to  be  jeopardized  by 
potential  increases  in  human  activities 
at  this  breeding  area.  The  NMFS 
believes  it  is  inappropriate  to  evaluate 
the  population  growth  of  A.  townsendi 
based  entirely  on  a  comparison  with  M. 
angustirostris  because  of  the  differences 
in  size,  social  structure,  and 
reproductive  behavior  between  otariid 
and  phocid  piimipeds.  Because  surveys 
of  A.  townsendi  have  been  conducted  at 
different  times  of  the  year,  the 
estimation  of  the  population  growth  rate 
of  A.  townsendi  is  difficult  and  ^e 
factors  which  may  have  influenced  this 
rate  remain  uncertain.  However,  the 
NMFS  has  not  been  provided  with  any 
information  to  date  indicating  that 
recreational  or  commercial  activities  at 
Guadalupe  Island  have  influenced  this 
growth  rate.  The  Government  of  Mexico 
and  NMFS  biologists  have  provided 
information  indicating  that  current 
commercial  and  recreational  use  of 
Guadalupe  Island  is  restricted  to  areas 
away  from  the  rookery.  Access  to 
rookery  beaches  is  prohibited  except  for 
authorized  scientific  investigations. 
Additional  n^ilitary  persormel  have  been 
stationed  onnhe  Island  in  recent  years 
to  provide  for  enforcement  of  all 
regulations.  Because  of  this  protection, 
the  NMFS  finds  that  recovery  is  not 
likely  to  be  jeopardized  by  these 
activities  and  that  listing  the  species  as 
"threatened"  is  justified. 

Five  commenters  supported  the 
proposed  determination  not  to  establish 
critical  habitat.  Only  the  CEE/SRF 
recommended  establishment  of  critical 
habitat  in  a  portion  of  the  U.S.  Channel 
Islands  off  southern  California.  The 
specific  areas  mentioned  included  San 
Miguel  Island  and  available  ocean 
waters  within  U.S.  jurisdiction.  CEE/ 
SRF  noted  that  one  of  the  criteria 
proposed  for  evaluating  the  recovery  of 
A.  townsendi  was  establishment  of  one 
or  more  additional  rookeries  within  the 
historic  range,  concluding  that  if  the 
Channel  Islands  are  the  only  area  where 
recolonization  appears  to  be  taking 
place,  then  "this  area  is  essential  for  the 
conservation  of  the  species."  CEE/SRF 
further  asserted  that  the  NMFS  declined 
to  designate  critical  habitat  in  the 


proposed  rule  "due  to  a  lack  of 
information  on  the  seals'  foraging 
habits." 

While  recolonization  may  occur  in  the 
Channel  Islands,  the  NMFS  does  not 
agree  that  rookery  sites  on  the  Channel 
Islands  or  feeding  areas  in  U.S.  waters 
are  essential  to  the  conservation  of  the 
species  and  in  need  of  special 
management  measures.  Activities 
considered  as  essential  for  recovery 
include  breeding  and  feeding.  The  NMFS 
has  identified  recolonization  of  one  or 
more  historic  breeding  sites  as  one 
indication  of  a  recovering  population. 
The  Channel  Islands  are  only  one  of 
several  island  groups  where 
recolonization  may  eventually  occur. 
While  space  for  population  expansion  is 
certainly  essential  to  the  conservation  of 
the  species,  this  space  also  is  available 
on  several  islands  in  Mexico;  additional 
space  also  is  available  at  Guadalupe 
Island.  Therefore,  the  NMFS  does  not 
find  that  reoccupation  of  the  Channel 
Islands  in  particular  is  essential  to  the 
conservation  of  the  species. 

Even  if  the  areas  in  the  Channel 
Islands  were  essential  to  the 
conservation  of  the  species,  the  Service 
does  not  believe  that  those  areas  in  the 
Chaimel  Islands  require  special 
management  consideration  or  protection 
that  would  be  afforded  by  a  critical 
habitat  designation.  San  Miguel  Island  is 
managed  by  the  National  Park  Service 
and  San  Nicolas  Island  by  the  U.S. 
Navy.  Both  agencies  restrict  entry  to 
pinniped  haul-out  areas  to  all  but  those 
persons  conducting  authorized  research 
or  for  activities  essential  to  the  agency's 
mission.  There  is  no  indication  that 
these  activities  are,  or  have  the  potential 
for,  impeding  the  recovery  of  the 
species. 

While  the  pelagic  distribution  of 
feeding  Guadalupe  fur  seals  is  unknown, 
it  is  unlikely  that  the  existing  population 
is  dependent  on  forage  in  U.S.  waters  for 
its  continued  existence.  The  decision  not 
to  designate  U.S.  waters  as  critical 
habitat  was  based  on  the  fact  that  most 
seals  are  likely  to  forage  in  Mexican 
waters  and  not  because  there  was 
insufficient  information  to  determine  the 
extent  of  critical  habitat.  Mexican 
waters  are  exempt  from  consideration 
as  critical  habitat;  therefore,  no  foraging 
habitat  has  been  designated  as  critical. 
Two  sections  [Listing  Decision  and 
Criteria  for  Initiating  a  Status  Review) 
have  been  revised  in  order  to  clarify  the 
NMFS'  position  on  the  issue  of  critical 
habitat. 

Comments  received  concerning 
"Delisting  Criteria"  indicated  some 
confusion  regarding  the  NMFS'  intent 
and  the  procedures  proposed  to  be 
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followed  after  listing  of  the  species.  It  is 
the  NKfFS'  intent  to  identify  several 
speciHc  criteria  to  be  used  to  identify 
potential  recovery  of  the  population.  The 
NMFS  recognizes  that  these  criteria  are 
not  absolute  or  all  inclusive,  and  could 
be  independent  of  each  other.  Other 
specific  criteria  could  be  used  to  identify 
recovery.  The  achievement  of  any  one  or 
a  combination  of  these  or  any  other 
criteria  would  not  make  delisting 
automatic,  but  would  serve  to  initiate  a 
Status  Review.  Analyses  within  the 
Status  Review  would  culminate  with  the 
NNfFS  proposing  a  course  of  action 
which  could  include  delisting, 
reclassification,  or  maintenance  of 
listing  status.  The  section  has  been 
retitled  and  revised  slightly  to  clarify 
our  position  on  this  topic. 

Several  commenters  provided 
information  clarifying  the  legal  status  of 
the  nature  reserve  at  Guadalupe  Island, 
calling  attention  to  sightings  not  noted 
in  the  petition  or  proposed  rule,  and  on 
additional  details  of  the  species  biology. 
While  the  comments  provided 
additional  information  about  the 
species,  they  did  not  include  substantive 
data  which  would  alter  the  listing 
decision.  This  information  has  been 
incorporated  into  the  following  sections 
where  appropriate. 

Status  Review 

Detailed  information  concerning  the 
biology  and  the  status  of  the  species  is 
contained  in  the  petition  submitted  by 
CEE/SRF  (1983),  the  NMFS  Status 
Review  (Seagars,  1984).  and  other 
references  cited  at  the  end  of  this 
document  This  information  was 
summarized  in  the  proposed  rule  (50  FR 
294-298;  January  3,  1985). 

Listing  Procedures  •        ^      — 

Section  4(a)  of  the  ESA  provides  that 
the  Secretary  of  the  Interior  or 
Commerce,  depending  upon  the  species 
involved,  shall,  by  regulation,  determine 
if  any  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
Present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial  recreational,  scientific  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  manmade  factors  affecting  its 
continued  existence.  Section  4(b)  of  the 
ESA  requires  that  such  determinations 
are  to  be  made  "solely  on  the  basis  of 
the  best  scientific  and  commercial  data 
available"  and  must  take  into  account 
any  efforts  being  made  to  protect  the- 
species  under  consideration.  The 
following  discussion  considers  the 


history,  status  and  biology  of  A 
townsendi  and  current  conditions  in 
relation  to  the  listing  fectora. 

(1)  The  present  or  threatened 
destruction,  modification  or  curtailment 
of  the  species '  habitat  or  range.  Habitat 
loss  has  not  been  the  primary  factor 
causing  the  reduced  abundance  of  Uiis 
species.  Several  actions  that  have  been 
proposed  within  the  species'  range  have 
the  potential  to  modify  or  curtail 
portions  of  the  habitat  or  range. 
Offshore  oil  and  gas  development 
activities  are  intensifying  in  central  and 
southern  California  waters.  The  habitat 
in  the  Chaimel  Islands  area  has  a 
history  of  low  level,  chronic  occurrence 
of  oil  from  natural  seeps:  however, 
larger  scale,  catast^phic  oil  spill  events 
are  not  a  typical  component  of  the 
habitat.  While  the  occurrence  of  such 
events  is  considered  to  be  unlikely,  large 
amounts  of  spilled  oil  could  affect 
individual  fur  seals  in  their  pelagic 
habitat  or  on  haulout  areas  at  San 
Miguel  and  San  Nicolas  Islands.  There 
are  no  data  available  to  evaluate  if  y4. 
townsendi  can  detect  or  would  avoid  oil 
encounterd  at  sea.  As  fur  seals  rely  on 
their  thick  pelage  for  insulation  from  the 
cold  marine  environment  contact  with 
oil  either  at  sea  or  on  a  haulout  could 
adversely  affect  individual  fur  seals. 

The  U.S.  Air  Force's  Space  Shuttle 
Program  proposes  to  launch  and  retiim 
vehicles  over  the  northern  Chaimel 
Islands  during  the  1980's  and  1990's. 
Over  the  ten  year  life  of  the  program,  a 
maximum  of  7  launches  are  predicted  to 
cause  high  intensity  sonic  booms  over 
the  northern  Channel  Islands,  San 
Miguel  Island  in  particular.  The  effects 
of  these  sonic  booms  on  pinnipeds  are 
unknown  at  the  present  time.  High 
intensity  sonic  booms  are  not  a  normal 
component  of  the  habitat.  Sonic  booms 
of  a  lesser  intensity  may  impact  the 
islands  from  approximately  73  other 
laimches  and  all  returns.  Any  of  these 
sonic  booms  could  cause  short-term 
disturbance  to  any  individuals  present 
The  Air  Force  has  indicated  that  they 
will  monitor  the  initial  Shuttle  launches 
from  Vandenberg  A.F.B.  to  determine 
the  degree,  if  any,  of  impact  to  marine 
mammal  species. 

There  is  potential  for  disturbance  to 
breeding  and  resting  A.  townsendi  on 
Guadalupe  Island  or  San  Miguel  Island 
by  tourists  and  fishing  vessels. 
However,  there  are  no  data  that  indicate 
this  is  a  problem  now  or  is  likely  to 
become  a  problem  in  the  future. 

There  are  a  number  of  protective 
measures  in  place  which  either  directly 
or  indirectly  provide  protection  to  the 
species  and  its  habitat.  These  are 
discussed  in  detail  in  listing  factor  (4) 


and  in  the  NMFS  Status  Review 
(Seagars,  1984). 

The  NMFS  concludes  that  activities 
discussed  above,  particularly  diose  with 
a  potential  for  oil  spills  or  high-intensity 
sonic  booms,  may  adversely  affect 
individual  Guadalupe  fur  seals. 
However,  they  are  not  likely  to  pose  a 
threat  to  the  continued  existence  of  the 
population  breeding  on  Guadalupe 
Island  or  those  individuals  which  haul 
out  on  the  California  Channel  Islands. 

(2)  Overufilization  for  commercial, 
scientific,  and  educational  purposes. 
The  original  population  size  probably 
included  at  least  30,000  individuals. 
Commercial  hunting  for  the  fur  of  this 
species  resulted  in  overutilization  and 
its  nearly  complete  eradication  in  the 
mid  to  late  19th  century.  Archeologic 
and  historic  evidence  indicates  that  the 
species'  former  breeding  range  probably 
was  from  Safi  Miguel  Island.  California, 
to  Socorro  Island,  Baja  California.  Two 
specimens  were  collected  for  scientific 
and  educational  purposes  in  1928  when 
it  was  unlikely  that  the  population 
exceeded  00  individuals.  Shortly  after 
this  time,  all  known  remaining  animals 
were  harvested,  reportedly  for  furs  sold 
in  Panama.  The  current  breeding 
distribution  is  likely  restricted  to  the 
eastern  shore  of  Guadalupe  Island;  this 
area  is  used  by  at  least  1,600  animals. 
Although  the  factors  involved  are 
complex  and  uncertain,  the  population 
growth  rate  may  have  been  influenced 
by  repeated  reductions  in  numbers, 
reduced  genetic  variability,  or  other 
unknown  factors. 

(3)  Disease  or  predation.  There  is  no 
information  concerning  disease  or 
predation  for  this  species. 

(4)  Inadequacy  of  existing  regulatory 
mechanisms.  Current  regulatory 
mechanisms  appear  to  be  providing 
adequate  protection  of  the  species 
within  areas  subject  to  Mexican  and 
U.S.  jurisdication.  Guadalupe  Island  was 
designated  as  a  wildlife  refuge  and 
sanctuary  by  the  Government  of  Mexico 
in  1928,  specifically  to  protect  the 
northern  elephant  seal  and  the 
Guadalupe  fur  seal.  A  prohibition  on  the 
hunting  of  these  two  species  was  made 
permanent  by  Mexico  in  1967.  A  fine  of 
1.5  million  pesos  was  set  in  1983  for  any 
illegal  taking;  at  the  same  time, 
provisions  for  taking  for  scientific 
research  were  established.  The 
Guadalupe  fur  seal  has  been  protected 
in  the  United  States  under  the  / 
provisions  of  the  Marine  Mammal 
Protection  Act  (MMPA,  16  U.S.C.  1381) 
since  December  21, 1972.  It  is  also  hsted 
on  Appendix  I  to  CITES  vi\uch  prohibits 
trade  for  commercial  purposes  between 
signatory  parties  to  the  Convention. 
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Although  Mexico  is  not  a  party  to 
CITES,  these  prohibitions  apply  to  trade 
with  signatory  nations.  Listing  of  the 
Guadalupe  fur  seal  according  to  the  ESA 
would  provide  it  with  additional 
protection  through  the  Section  7 
consultation  process,  the  prohibitions  of 
this  rule,  and  the  potential  to  designate 
critical  habitat  in  the  future  should  it 
become  warranted. 

(5)  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
recent  levels  of  human  activities  around 
Guadalupe  Island  have  not  prevented 
the  continued  increase  in  the  population, 
and  there  is  no  evidence  that  human 
activities  are  increasing  to  levels  that 
will  halt  the  population's  growth  or 
thfeaten  its  continued  existence. 
Howev^.  a  potential  exists  for  the 
expansion  of  several  fisheries  into 
waters  adjacent  to  Guadalupe  Island  or 
the  (as  yet  unknown)  feeding  grounds  of 
A.  townsendi.  In  the  event  that  pelagic 
gillnet  fisheries  develop  offshore  Baja 
California,  Guadalupe  fur  seals  would 
likely  be  susceptible  to  entanglement. 
However,  the  potential  impact  from  such 
a  fishery  is  impossible  to  predict 
because  it  is  unknown  where  feeding 
areas  are  located,  what  routes  are  taken 
to  these  areas,  and  where  fishing  effort 
would  be  located.  If  these  areas 
coincided,  competition  for  food 
resources  or  the  incidental  taking  of 
seals  could  occur. 

Discussion 

Listing  Decision 

An  endangered  species  is  any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range;  a  threatened  species  is  any 
species  that  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future.  The  ESA  requires 
that  a  determination  to  list  a  species  as 
endangered  or  threatened  be  made 
solely  on  the  basis  of  the  best  available 
scientiHc  and  commercial  information 
concerning  that-species  relative  to  the 
criteria  reviewed  above.  Of  these,  a 
decision  to  list  A.  townsendi  is  best 
supported  by  evidence  presented 
according  to  criterion  (2) —     - 
"overu  til  ization  for  commercial.  .  . 
purposes."  The  species  is  not  currently 
being  taken  for  commercial  purposes 
and  is  protected  from  such  taking  by 
both  Mexican  and  U.S.  legislation. 
Given  the  apparent  persistence  of  the 
species  over  the  past  40  years  and 
continued  growth  of  the  population,  the 
NMFS  does  not  Hnd  that  the  species  is 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range. 
However,  despite  the  shortcomings  of 
the  available  scientific  information,  it  is 
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apparent  that  the  population  was 
reduced  to,  and  remains  at,  a  level 
where  the  species  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Thus  the 
NMFS  determines  that  listing  this 
species  as  "threatened"  under  the 
provisions  of  the  ESA  is  appropriate  and 
issues  these  protective  regiilations. 

Criteria  for  Initiating  a  Status  Review 

The  goal  of  the  ESA  is  to  provide  for 
the  recovery  of  listed  populations  to  a 
point  at  which  the  protective  measures 
of  the  ESA  are  no  longer  necessary. 
Recovery  of  a  listed  population  is  judged 
relative  to  the  general  listing  criteria  (50 
CFR  424.11(c)). 

After  a  review  of  the  species'  status,  a 
species  may  be  delisted  on  the  basis  of 
recovery  if  it  is  determined  that  the 
species  is  neither  endangered  nor 
threatened  (50  CFR  424.11(d)).  The 
general  criteria  for  determining  recovery 
(50  CFR  424.11(c))  are  not  species- 
specific,  as  they  are  designed  to  apply  to 
a  broad  range  of  species  and  situations. 
For  example,  a  population  thatSvas 
listed  because  of  habitat  degradation 
could  be  delisted  when  the  habitat  is 
restored  and  the  population  stabilized, 
or  a  population  that  was  listed  because 
of  overutilization  could  be  delisted 
when  the  use  is  curtailed  and  the 
population  returns  to  I  safe  level. 

Because  the  general  criteria  are  not 
species-specific,  evaluation  of  the 
recovery  of  a  species  using  the  general 
criteria  alone  may  be  difficult  and  may 
make  the  delisting  process  cimibersome. 
Therefore,  the  NMFS  is  proposing 
specific  criteria  to  identify  recovery  of . 
the  Guadalupe  fur  seal  population  to 
supplement  the  general  criteria  of  50 
CFR  424.11(c).  These  criteria  can  be 
evaluated  with  data  from  a  long-term 
monitoring  program  and  can  be 
evaluated  independenUy.  When  one  or 
more  of  the  criteria  are  attained,  the 
NMFS  will  initiate  a  Status  Review  to 
determine  if  the  listed  status  of  the 
Guadalupe  fur  seal  should  be  changed. 
In  addition,  other  specific  criteria  not 
identified  here  could  be  used  to  initiate 
a  Status  Review. 

The  specific  criteria  are  (1)  growth  to 
a  population  size  of  30,000  animals,  (2) 
establishment  of  one  or  more  additional 
rookeries  within  the  historical  range, 
and  (3)  growth  to  the  level  at  which 
maximum  net  productivity  of  the 
population  occurs.    . 

The  estimated  minimum  size  of  the 
pre-exploitation  population  is  30.000 
animals  (Seagars,  1984).  The  NMFS 
believes  this  level  to  be  a  reasonable 
indication  of  recovery  of  the  species 


sufficient  to  warrant  reassessment  of  its 
status. 

The  establishment  of  additional 
breeding  colonies  within  the  historic 
range  provides  an  indication  of 
recovery,  because  it  implies  population   . 
growth.  Establishment  of  a 
geographically  isolated  breeding  site 
reduces  the  potential  for  adverse  effects 
on  a  population  due  to  a  localized 
catastrophic  event  or  human 
interactions,  thereby  diminishing  the 
need  for  the  protective  measures  of  the 
ESA.  Therefore,  if  one  or  more 
additional  rookeries  within  the 
historical  breeding  range  are 
established,  the  NMFS  will  initiate  a 
status  review. 

The  maximum  net  productivity  level 
(MNPL)  is  a  definitive  point  in  the 
dynamics  of  a  recovering  population. 
The  growth  rate  of  the  population  begins 
to  decrease  at  the  MNPL  as  density 
dependent  factors  begin  to  operate.  A 
qualitative  determination  that  a 
population  has  passed  the  point  at 
which  the  MNPL  occurs  can  be  made  by  n 
monitoring  the  rate  of  population  growth 
over  time.  A  population  above  its  MNPL 
is  resilient  and  can  respond  to 
reductions  (e.g.  from  an  incidental  take) 
by  increasing  productivity  (DeMaster  et 
al.,  1982;  Goodman,  1980  and  1982).  This 
resiliency  provides  some  protection  to 
the  population,  and  may  indicate  that 
the  protective  measures  of  the  ESA  are 
not  necessary.  Therefore,  the  NMFS  will 
use  the  MNPL  of  the  Guadalupe  fur  seal 
population  as  a  criterion  for  assessing 
recovery.  If  the  population  monitoring 
program  indicates  that  the  population  is 
above  its  MNPL.  the  NMFS  will  initiate 
a  status  review. 

Meeting  one  or  all  of  the  delisting 
criteria  does  not  mean  that  the  NNffS 
will  propose  delisting  the  species,  but 
rather  that  the  NMFS  will  conduct  a 
status  review.  If,  based  on  the  status 
review,  the  NMFS  determines  that  the 
species  is  neither  threatened  nor 
endangered,  then  it  will  propose  to 
delist  the  species.  The  MNFS  thinks  that 
establishing  specific  criteria  for 
assessing  the  recovery  of  a  population 
at  the  time  it  is  listed  will  facilitate 
monitoring  the  recovery  of  the 
population  and  facilitate  the  process  of 
initiating  a  Status  Review  and  the 
delisting  process,  if  warranted. 

Critical  Habitat 

Critical  habitat  is  defined  as  "(1)  the 
specific  areas  within  the  geographical 
area  currently  occupied  by  a  species 
...  on  which  are  found  those  physical 
or  biological  features  (i)  essential  to  the 
conservation  of  the  species  and  (ii) 
which  may  require  special  management 
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considerations  or  protection  and  (2) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  .  .  .  upon  a 
determination  .  .  .  that  such  areas  are 
essential  for  the  conservation  of  the  * 
species"  (16  U.S.C.  1532(5](A)).  The  1982 
amendments  to  the  ESA  provide,  in 
Section  4(a)(3).  that  the  Secretary  shall 
■    designate  critical  habitat,  to  the 
maximum  extent  prudent  and 
determinable,  concurrent  with  listing  a 
species  as  endangered  or  threatened. 
The  criteria  for  destgnating  critical 
habitat  are  set  forth  in  S  424.12  of  the 
regulations  which  implement  Section  4 
of  the  ESA  (50  CFR  Part  424).  Those 
regulations  state  that  "[cjriticai  habitat 
shall  not  be  designated  within  foreign 
countries  or  in  other  areas  outside  of 
U.S.  jurisdiction"  (50  CFR  424.12(h)). 

Guadalupe  fur  seals  are  known 
currently  to  breed  only  on  Guadalupe 
Island  in  Mexico.  Food  habits  have  not 
been  studied  and  foraging  habitat  has 
not  been  deBned.  A  few  non-breeding 

,  individuals  have  been  observed  on  San 
Miguel  Island  each  year  since  1969 
during  the  breeding  season;  solitary 
individuals  have  been  sighted 
sporadically  at  San  Nicolas.  Santa 
Barbara,  and  San  Clemente  Islands  and  ' 
a  few  widely  scattered  pelagic  locations. 
However,  the  areas  in  southern 
California  waters  are  not  known  to  be 
essential  to  the  conservation  of  the 
species  and  are  occupied  only  by  a  very 
small  number  of  non-breeding 
individuals. 

The  NMFS  finds  that  currently  the 
only  areas  that  meet  the  definition  for 
critical  habitat  are  outside  of  U.S. 
jurisdiction.  Therefore,  no  critical 
habitat  is  being  designated.  If 

'  information  indicates  that  any  area 
within  the  U.S.  is  essential  to  the 
conservation  of  the  species  and  may 

'  require  special  management 
considerations  or  protection,  the  NMFS 
will  then  reconsider  designating  critical 
habitat.  - 

Research 

Under  the  authority  of  Section  108  of 
the  NMPA,  the  NMFS  has  informally 
cooperated  with  the  Government  of 
Mexico  in  marine  mammal  scientific 
research  programs  that  can  be  continued 
or  expanded.  A  cooperative  research 
program  with  the  Government  of  Mexico 
would  facilitate  research  into  various 
aspects  of  population  dynamics  and  life 
history  of  the  Guadalupe  fur  seal 
.'  through  cooperation  in  funding, 
personnel,  and  shared  expertise.  This 
information  would  provide  a  sound 
basis  for  management  throughout  the 
species  range.  These  projects  may 
include  a  review  of  historical  sealing 
records  (logbooks);  periodic  surveys 


designed  to  assess  the  population  status 
throughout  the  range  of  the  species  on  a 
consistently  repeatable  basis; 
description  of  natality  and  mortality 
rates;  identification  of  food  habits  and 
distribution  of  feeding  grounds; 
development  of  models  used  to  assess 
population  trends  and  status;  and  the 
monitoring  or  potential  actions  which 
could  adversely  a^ect  the  population — 
such  as  anthropogenic  disturbance  or 
fishery  interactions. 

Classification 

The  NOAA  Directives  Manual  02-10 
(49  FR  29644-29657;  July  23. 1984) 
implementing  the  National 
Environmental  Policy  Act  (NEPA). 
categorically  excludes  ESA  listing 
actions  from  the  environmental 
assessment  and  environmental  impact 
statement  requirements  of  NEPA. 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species.  Therefore,  the 
economic  anslysis  requirements  of 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  are  not 
applicable  to  the  listing  process. 

This  rule  does  not  result  in  an 
increase  in  public  information  collection 
burden  as  defined  by  the  Paperwork 
Reduction  Act.  The  permitting  tind 
reporting  requirements  for  the 
Guadalupe  fur  seal  under  the  Marine 
Mammal  Protection  Act  of  1972  include 
the  requirements  set  forth  in  these 
regulations  under  the  Endangered 
Species  Act  of  1973.  Since  the  Marine 
Mammal  Protection  Act  requirements 
satisfy  the  current  rule,  no  additional 
burden  results.  The  Marine  Mammal 
Protection  Act  requirements  for  the 
Guadalupe  fur  seal  are  approved  under 
OMB  control  niunbers  0648-0084  and 
0648-0099. 
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List  of  Subjects  in  SS  CFR  Part  227 

Endangered  and  threatened  wildlife. 
Exports,  Fish,  Import  Marine  mammals. 
Transportation. 

Dated:  September  23, 1985. 

Cannen ).  BlondiiT' 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamblq.  Part  227  of  Title  50  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  227— THREATENED  RSH  AND 
WILDLIFE 

1.  The  authority  citation  for  Part  227  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  aeq. 

2.  Section  227.4  of  Subpart  A  is 
amended  by  adding  a  new  paragraph  (d) 
below  the  flush  paragraph  whidi  now 
follows  paragraph  (c],  to  read  as 
follows:        3 

§227.4    Enumeration  of  ttwaataned 
species. 

•        •        *        ♦        * 

(d)  Guadalupe  fur  seal  [Arctocephalus 
townsendf). 


3.  A  new  Subpart  B,  consisting  of 
§  227.11  is  added  to  read  as  follows: 

Subpart  B— Threatened  Marine 
Mammala 

§227.11    Guadalupe  fur  seat 

(a)  Prohibitions.  The  prohibitions  of 
Section  9  of  the  Act  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 
the  Guadalupe  fur  seal  except  as 
provided  in  paragraph  (b]  of  this  section. 

(b)  Exceptions,  (ij  The  Assistant 
Administrator  may  issue  permits 
authorizing  activities  which  would 
otherwise  be  prohibited  under 
paragraph  (a)  of  this  section  in 
accordance  with  the  subject  to  the 
provisions  of  Part  222  Subpart  C — 
Endangered  Fish  or  Wildhfe  Permits. 

(2)  Any  Federal,  State  or  local 
government  ofHcial,  employee,  or 
designated  agent  may,  in  the  course  of 
official  duties,  take  a  stranded 
Guadalupe  fur  seal  without  a  permit  if 
such  taking: 

(i)  Is  accomplished  in  a  hiAsane 
mannen  ) 

(ii)  Is  for  the  protection  or  welfare  of 
the  animal,  is  for  the  protection  of  the 
public  health  or  welfare,  or  is  for  the 
salvage  or  disposal  of  a  dead  specimen; 


(iii)  Includes  steps  designed  to  ensure 
the  return  of  the  animal  to  its  natural 
habitat,  if  feasible;  and 

(iv)  Is  reported  within  30  days  to  the 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  S.  Ferry 
Street,  Terminal  Island,  CA  90731.        , 

(3]  Any  animal  or  specimen  taken     r 
under  paragraph  (b)(2)  of  this  section 
may  only  be  retained,  disposed  of,  or 
salvaged  in  accordance  with  directions 
from  the  Director,  Southwest  Region. 

4.  Section  227.71  of  Subpart  D  is 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

9227.71    Prohiliitlona. 

Except  as  provided  in  §  227.72,  it  is 
unlawful  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
commit,  to  attempt  to  commit  to  solicit 
another  to  commit,  or  to  cause  to  be 
committed  in  any  of  the  following  acts 
with  respect  to  any  species  of 
threatened  marine  reptile  enumerated  in 
§  227.4(a),  (b)  and  (c): 

***** 

[FR  Doc.  85-29676  Piled  12-13-85:  8:45  am] 
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Federal  Registar 
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Monday.  December  16,  1965 


This  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  ttwse  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
malting  pnof  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

(Docltet  No.  85-NM-14-AD] 

Airworthiness  Directive;  British 
Aerospace  Model  BAe-146  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Withdrawal  of  Notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  an  airworthiness  • 

directive  (AD)  that  would  have  required 
inspection  amd  modification,  as 
necessary,  of  the  lift  spoiler  arming 
microswitches  on  certain  Model  BAe- 
146  airplanes.  Incorrect  operation  of  the 
microswitches  could  cause  unwanted 
retraction  of  the  lift  spoilers.  The  FAA 
has  since  determined  that  all  affected 
airplanes  have  been  inspected  and 
modiHed,  as  necessary,  and  therefore, 
the  proposed  AD  is  not  necessary. 
Accordingly,  the  NPRM  is  withdrawn. 
EFFECTIVE  DATE:  December  26, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Harold  N.  Wantiez,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  would 
have  required  inspection  and 
modification,  as  necessary,  of  the  lift 
spoiler  arming  microswitches  to  ensure 
correct  overtravel  setting  was  published 
as  a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  the  Federal  Register  on 
March  19, 1985  (50  FR  10974). 
Insufficient  overtravel  could  cause 
unwanted  retraction  of  the  lift  spoilers 
which  would  result  in  an  unexpected 


increase  in  the  stopping  distance  during 
a  rejected  takeoff  or  landing.  Comments 
were  requested  from  the  public. 

Since  issuing  the  NPRM,  the 
manufacturer  has  informed  FAA  that 
production  of  the  Model  146  has  been 
changed  so  that  the  unsafe  condition 
has  been  corrected.  The  manufacturer 
has  assured  FAA  that  all  ejected 
airplanes  of  foreign  registry  have  been 
inspected  and  modiSed.  The  FAA  has 
contacted  the  Principal  Maintenance 
Inspectors  for  each  U.S.  air  carrier 
affected  by  the  proposed  AD  and  has 
verified,  through  a  review  of  records, 
that  all  eight  affected  airplanes  have 
been  inspected  and  modified.  Therefore, 
the  potential  unsafe  condition  that  - 
instigated  the  NPRM  no  longer  exists 
and  the  proposed  AD  is  not  necessary. 
Accordingly,  the  NPRM  is  withdrawn. 

Withdrawal  of  this  Notice  of  Proposed 
Rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  Notice  in  the  future,  or 
commit  the  agency  to  any  course  of 
action  in  the  future. 

Since  this  action  only  withdraws  a 
Notice  of  Proposed  Rulemaking  (NPRM). 
it  may  be  made  effective  in  less  than  30 
days.  It  is  neither  a  proposed  nor  final 
rule,  and  therefore,  is  not  covered  imder 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Hie  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
withdraws  a  proposal  to  amend  $  39.13 
of  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.88. 

2.  By  withdrawing  the  proposed 
airworthiness  directive  published  in  the 
Federal  Register  on  March  19, 1985  (50 
FR  10974),  FR  Doc.  85-6455. 

Issued  in  Seattle,  Washington,  on        .  ^ 
December  6, 1985. 
Charles  R.  Foster. 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-29618  Filed  12-13-85:  8:45  am] 
mUltM  COOC  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  SS-AWP-M] 

Proposed  Attention  of  UkWi,  CA. 
Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
and  redefine  the  transition  area  at 
Ukiah,  California.  The  realignment  of 
the  controlled  airspace  is  required  to 
contain  all  Instrument  Flight  Rule  (IFR)^ 
operations  at  Ukiah.  California.  This 
action  is  necessary  to  ensure  separation 
of  aircraft  using  approach  procedures  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  (m 
or  before  January  15, 1986. 
ADDRESS:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch.  AWP-52a  Docket  Na 
85-AWP-^m  P.O.  Box  92007  Worldway 
Postal  Center.  Los  Angeles.  California 
90009-2007. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Western-Pacific 
Regional  Counsel  Room  eWl4.  at  15000 
Aviation  Boulevard,  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Room  6E4,  at 
the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT 
Joe  Fowler,  Airspace  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration  (FAA).  15000  Aviatioo 
Boulevard.  Lawndale.  California  90261; 
telephone  (213)  297-1655. 
SUPPLEMENTARY  INFOmiATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpfiil  in 
developing  reasoned  regulatory 
de;^ions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
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airspace  docket  and  be  submitted  to 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  cominents 
on  this  noti^f  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AWP-3a"  The 
(Kjstcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  dote  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
^contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  Ail 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

AvailabUityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  AWP-52a  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
or  by  calling  (213)  297-1655. 

Communications  must  identify  the 
notice  number  of  this  NPRM-  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  Tl)  to  provide  realignment  of  Ukiah, 
California,  Transition  Area.  TTiis  action 
is  necessary  to  provide  sufficient 
airspace  to  ensure  aircraft  operating 
under  Instrument  Flight  Rules  (IFR)  are 
contained  within  controlled  airspace. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

Tha  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 


so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Control  zones,  Transition  areas. 
Aviation  safety. 

The  Proposed  Amendment 

PART  71-{AMEN0E0] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  am^nd  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  46  U.S.C  10e(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.66. 

S  71.181    [Aflwnctedl   " 

2.  Section  71.181  is  amended  as 
follows:  ■  I 

Ukiah,  CA— {Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Ukiah  Municipal  Airport  (lat  39*07'36' 
N..  long.  123-12'00'  W);  and  within  2.5  miles 
each  side  of  the  Ukiah  localizer  course 
extending  from  the  5-mile  radius  area  to  16 
miles  north  of  Runway  15  threshold;  that 
airspace  extending  upward  from  1200  feet 
above  the  surface  beginning  at  lat.  39*24'30' 
N..  long.  123'52'40'  W.;  to  lat.  39°15'30'  N.. 
long.  123*32'30'  W.,  to  lat.  39*35'00'  N..  long. 
123*29'00'  W.;  to  lat.  39*35'00'  N..  long. 
123*07'00'  W.;  to  lat.  39*22'00*  N.Jong. 
123*0r00'  W.;  to  39*22'00'  N..  long.  122*5630' 
W.;  to  lat.  39*11'20'  N..  long.  122"56'50'  W.;  to 
Sg'liar  N.,  long.  12r4r30'  W.;  to  lat. 
38'42'30'  N.,  long.  123*02'40-  W.;  to  38*42'30" 
N.,  long.  123*23'00'  W.;  to  lat.  3«'54'30'  N., 
long.  123"35'30'  W.;  lat.  39'13'30'  N..  long. 
123*50'30"  W.;  thence  three  miles  off  the 
coast  to  a  point  of  beginning. 

That  airspace  extending  upward  from  5300 
feet  above  mean  sea  level  beginning  at  lat. 
39'15'30'  N.,  long.  123'32'30'  W.;  to  lat 
39*20'50'  N.,  long.  123'31'30'  W.;  to  lat 
40*23'00'  N.,  long.  124'09'30'  W.;  to  lat. 
40'22'00"  N.,  long.  124'15'00"  W.;  to  lat 
39*44'00"  N.,  long.  124'06'50'  W.;  to  lat. 
39"19'00'  N..  long.  123*39'20'  W.;  thence  to  a 
point  of  beginning. 

That  airspace  extending  upward  from  7500 
feet  above  mean  sea  level  beginning  at  lat 
39"51'20'  N..  long.  122°34'20'  W.;  to  lat 
39*45'30'  N..  long.  122*2O'0O'  W.;  to  lat 
39'28'30'  N.,  long.  122"28'30'  W.;  fo  lat. 
39*37'30"  N.,  long.  122'49'30'  W.;  thence  to  a 
point  of  beginning. 

That  airspace  extending  upward  from  8500 
feet  above  mean  sea  level  begirming  at  lat. 
39*28'30'  N.,  long.  122'28'30-  W.;  to  lat. 


39*37'30'  N.,  l(»g.  122*49'30'  W.;  to  lat 
39*22'00'  N.,  long.  122*04'00'  W.;  to  lat 
39*22'00'  N..  long.  122*56'30'  W.;  to  lat. 
39*11'20'  N.,  long.  122'56'30'  W.;  to  lat. 
39*11'20'  N..  long.  122*4r30'  W.;  to  lat. 
39*08W  N..  long.  122*49'00'  W.;  to  lat. 
39*06'00"  N.,  long.  122'38'20'  W.;  thence  to  a 
point  of  beginning. 

That  airspace  extending  upward  from  9500 
feet  above  mean  sea  level  beginning  at  lat 
39*35'00'  N..  long.  123*29'00'  W.;  to  lat 
40'20'10'  N..  long.  123*56'00-  W.;  to  lat 
40*25'00'  N..  long.  123*48-50'  W.;  to  lat. 
40*04'20'  N.,  long.  122*36'30'  W.;  to  lat. 
39'54'40'  N.,  long.  122*32'00'  W.;  to  lat. 
39'22'00'  N.,  long.  123*0400'  W.;  to  lat. 
39'22'00'  N.  long.  123*0700'  W.;  to  lat. 
39*35'00'  N..  long.  123'07'00'  W.,  thence  to  a 
point  of  beginning. 

Issued  in  Los  Angeles,  California,  on 
December  5, 1985. 

H.C.  McClure, 

Director,  Western-Pacific  Region. 

[FR  Doc.  65-29622  Filed  12-13-85;  8:45  am] 
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14  CFR  Parts  71  and  73 
[AifSfMce  Docket  Na  85-ASO-16] 

Proposed  Revocation,  ReaOgnment 
and  Establishment  of  Restricted 
Areas;  North  Carolina 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
revoke,  realign,  establish  and  increase 
the  size  of  three  restricted  areas  in 
eastern  North  Carolina  at  the  request  of 
the  United  States  Navy.  These  actions 
are  necessary  to  accommodate  changing 
operational  requirements,  utilize  current 
systems,  and  provide  for  more  efflcient 
use  of  restricted  airspace. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1966. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Southern  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  85- 
ASO-16,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  C.  Montague,  Airspace  and 
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Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591;  telephone:  (202) 
426-3128. 

SUPPLEMEHTARV  INFOIIMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  subiftitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy  aspects  of  the  proposals.  This 
proposal  is  being  circulated  by  the  FAA 
at  the  request  of  the  U.S.  Navy  in  an 
effort  to  fully  inform  the  public.  Send 
comments  on  environmental  and  land 
use  aspects  to  either  CDR  Larry 
Cleghom,  Commander  Tactical  Wings  or 
CDR  Al  Hewitt.  COMMATWING  ONE, 
NAS  Oceana.  Virginia  Beach,  VA  23460. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-16."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
commimications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailalnHty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling      j* 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 


NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposals 

The  FAA  is  considering  amendments 
to  9  71.151  and  §  73.53  of  Parts  71  and  73 
of  the  Federal  Aviation  Regulations  (14 
CFR  Parts  71  and  73)  to  redesignate  and 
realign  R-5301,  Albemarle  Sound,  NC, 
and  R-6302  Harvey  Point,  NC.  The  U.S. 
Navy  states  that  these  actions  are 
necessary  to  acconunodate  changing 
operational  requirements,  utilize  current 
systems,  and  provide  for  more  efficient 
use  of  restricted  airspace.  Additionally, 
an  increase  in  the  size  of  R-5313  is 
proposed  in  order  to  contain  hazardous 
activities  within  restricted  airspace. 
This  area,  R-5113,  v\rill  normally  be  used 
only  when  R-5314  Dare  County  Range  is 
not  available.  The  Continental  Control 
Area  will  be  adjusted  according  to  these 
actions.  Also,  the  Stumpy  Point  Military 
Operations  Area  will  no  longer  be 
required  and  it  will  be  cancelled. 
Sections  71.151  and  73.53  of  Parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  740a6A 
dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  |b^,paration  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  it  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  tha"  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  m  14  CFR  Farts  71  and 

73 

Aviation  safety,  Continental  control 
area.  Restricted  areas. 

PARTS  71  AND  73— [AMENDED] 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  73  of  the  Federal  Aviation 
Regulations  (14  CFR  ParU  71  and  73)  as 
follows: 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354fa).  ISMk 
Executive  Order  10e54: 4e  U.S.C.  106(g) 
(Revised  Pub.  L  97-446.  January  12. 1983):  14 
CFR  11.68. 


S  71.151    lAmwNted] 

2.  Section  71.151  is  amended  as 
follows: 

R-5313  Loog  SbiMl  Poiot.  NC  |R«voiMd|. 
R-S313A  Long  Shod  Point,  NC  ftimw). 
R-C31SB  Long  Shoal  Poml,  NC  |N«w|. 

3.  The  authority  citation  for  Part  73  ' 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a).  1510, 
1522;  ExecuHve  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  jamiaiy  12. 1963);  14 

CFR  iijee.  .   . 

973.53    [AmwMtod] 

4.  Section  73.53  is  amended  as  follows: 

R-5301A  Albemarie  Sound,  NC  |Revakod|. 
R-5301B  Albemarle  Sound.  NC  [Revokad|. 
R-«3aiC  Albeoiarle  Sound,  NC  (Rewokod). 
R-5301  Albmnarie  Sound,  NC  (Now). 

Boundaries.  Beginning  at  laL  36*04'58*  N., 
long.  re'ie'SO*  W.;  to  laf.  36*0400'  N.,  kx^. 
76*23'40''W.;  thence  via  a  S-nautical-mile 
clockwise  arc  centered  at  lat.  36*04'00'  N., 
long.  76*2020'  W.:  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  14.000  feet 
MSL 

Time  of  designation.  Continuous. 

Controlling  agency.  FAA,  Washington 
ARTCC. 

Using  agency.  U.S.  Navy,  Fleet  Area 
Control  and  Surveillance  Facility  (FACSFAC 
VACATES),  NAS  Oceana.  Virginia  Beach. 
VA. 

R-^3Q2  Harvey  Point,  NC  ptevokeiq 
R-53QZA  Harvey  Point,  NC  (New) 

Bounddries.  Beginning  at  lat  36*04'58'  N., 
long.  76*16'30'  W.;  to  lat  36*0400'  bL,  Um^ 
76*06'00'  W.,  to  lat  36*0000'  N.,  long. 
76*0600'  W.;  to  lat.  36*0000'  N..  long. 
76*1300'  W.;  to  lat.  36*00'00'  N..  long. 
76*22'45"  W.;  thence  via  a  4-nauticaI-mile 
clockwise  arc  centered  at  lat.  36*02'00'  N.. 
long.  76*2000"  W4  to  lat.  36*03'55'  N.,  \ong. 
76*2418'  W.;  thence  to  the  point  of  tieginiSng. 

Deugnated  altitudes.  Surface  (o  14.600  feet 
MSL 

Time  of  designation.  0800-2330  local  time 
Monday-Thursday:  0800-1600 

Friday:  other  times  by  NOT  AM  at  least  24 
hours  in  advance. 

Controlling  agency.  FAA,  Wariiington 
ARTCC. 

Using  agency.  U.S.  Navy,  Fleet  Area 
Control  and  Surveillance  Facility 
(FACSFAC).  NAS  Oceana,  VA. 
R-5302B  Harvey  Point  NC  [New)  * 

Boundaries.  Beginning  at  lat  36*00*00*  N^ 
long.  76*13'0O'  W.:  to  lat.  36*58'50'  N..  long. 
76*17'00'  W.;  thence  via  a  4-nautical-inile 
clockwise  arc  centered  at  lat  36*0ZW  N., 
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long.  76*20'00'  W.:  to  lat.  38"00'00'  N.,  long. 
76'22'4S'  W.;  thence  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  3.000  feet 
MSL 

Time  of  designation.  OaoO-2300  local  time 
Monday-Thursday;  0800-1600 

Friday:  other  times  by  NOT  AM  at  least  24 
hours  in  advance. 

Controlling  agency.  FAA.  Washington 
ARTCC. 

Using  agency.  U.S.  Navy,  Fleet  Area 
Control  and  Surveillance  Facility 
(FACSFAC),  NAS  Oceana.  VA. 
R-5313  Long  Shoal  Point,  NC  {Revoked) 
R-5313A  Long  Shoal  Point,  NC  (New) 

Boundaries.  A  circular  area  within  a  3-mile 
radius  centered  at  lat.  35*32'48'  N.,  long. 
75"41'26'  W. 

Designated  altitudes.  Surface  to  18,000  feet 
MSL 

Time  of  designation.  0800-2300  local  time 
Monday-Friday;  other  times  by  NOT  AM  at 
least  24  hours  in  advance. 

Controlling  agency.  FAA,  Washington 
ARTCC. 

Using  agency.  U.S.  Navy.  Fleet  Area 
Control  and  Surveillance  Facility  (FACSFAC 
VACAPES).  NAS  Oceana,  Virginia  Beach. 
VA., 
R-S313B  Long  shoal  Point.  NC  |New| 

Boundaries.  Beginning  at  lat.  35*34'55'  N., 
long.  75'4ri5'  W.;  to  lat.  35'48'30'  N.,  long. 
75'4400'  W.:  to  lat.  35*39'00'  N.,  long. 
75*34'30'  W.;  to  lat.  35'32'00'  N.,  long. 
75°34'30'  W.:  to  lat.  35*20'20'  N.,  long. 
75"42'45'  W.:  thence  on  a  12-nautical-mile 
clockwise  arc  centered  at  lat  35*33'00'  N., 
long.  75'41'00'  W.;  to  lat.  35*35'40'  N.,  long. 
75*54'40"  W.;  thence  to  the  point  of  beginning, 
excluding  R-5313A. 

Designated  altitudes.  Surface  to  but  not 
including  FL 180. 

Time  of  designation.  0800-2330  local  time 
Monday-Friday;  other  times  by  NOTAM  at 
least  24  hours  in  advance. 

Controlling  agency.  FAA,  Washington 
ARTCC. 

Using  agency.  U.S.  Navy,  Fleet  Area 
Control  and  Surveillance  Facility 
(FACSFAC).  NAS  Oceana,  Vireinia  Beach, 
VA. 

Issued  in  Washington,  DC.  on  December  6, 

ises. 

Daniel ).  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  85-29623  Filed  12-13-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[EPA  Action  NE  1805] 

[A-7-FRL-2933-2] 

Revision  to  State  Implementation 
Pnns;  State  of  Nebraska 

AOOICY:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Proposed  rulemaking. 


summary:  On  April  12. 1985,  EPA 
received  a  State  Implementation  Plan 
(SIP)  revision  from  the  Governor  of 
Nebraska  for  the  Lincoln  carbon 
monoxide  (CO)  nonattainment  area. 
Supplementary  information  was 
submitted  on  May  6  and  August  9,  and  a 
transcript  of  the  public  hearing  was 
submitted  on  May  16. 

The  purpose  of  today's  notice  is  to 
propose  action  on  the  Lincoln  CO  SIP. 
The  public  is  invited  to  submit 
comments  regarding  EPA's  preliminary 
findings  and  today's  proposed 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1988. 

ADDRESSES:  Comments  should  be 
addressed  to  Mary  C.  Carter, 
Environmental  Protection  Agency, 
Region  VII,  Air  Brani^  728  Minnesota 
Avenue.  Kansas  City.  Kansas  86101.  The 
State  submission  is  also  available  for 
inspection  during  normal  business  hours 
at  the  above  address  and  at  the 
following  locations:  Nebraska 
Department  of  Environmental  Control, 
Air  Quahty  Division,  Box  94877 
Statehouse  Station,  301  Centennial  Mall 
South,  Lincoln,  Nebraska  68509;  and 
Lincoln-Lancaster  County  Health 
Department,  Division  of  Environmental 
Health,  2200  St.  Mary's  Avenue,  Lincobi. 
Nebraska  68502-3785. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  C.  Carter  at  (913)  236-2893,  FTS 
757-2893. 

SUPPLEMENTARY  INFORMATION! 
Background 

On  March  3, 1978,  EPA  designated 
over  400  areas  as  nonattainment  for  one 
or  more  primary  or  secondary  National 
Ambient  Air  Quality  Standards.  Lincoln, 
Nebraska,  was  designated  as 
nonattainment  of  the  CO  standard  at 
that  time.  A  revision  to  the  State 
Implementation  Plan  (SIP)  to  meet  the 
rquirements  of  Part  D  and  Section  10  of 
the  Clean  Air  Act  was  required  for  all 
nonattainment  areas  by  January  1979. 
On  May  14, 1979,  the  Lincoln  CO  SIP 
was  submitted,  but  due  to  several 
deficiencies,  including  a  lack  of 
approvable  new  source  review  rules. 
EPA  could  not  approve  the  State's 
submission.  In  July  1979,  EPA  imposed  a 
construction  ban  pursuant  to  section 
110(a)(2)(I)  of  the  Clean  Air  Act,  on  all 
nonattainment  areas  whose  plans  were 
required  to  contain  such  a  ban  but  did 
not,  including  the  Lincoln  CO 
nonattainment  area. 

The  deficiency  relating  to  new  source 
review  rules  was  subsequently 
corrected,  but  the  plan  was  still 
inadequate  because  the  plan  had  nbt 


provided  for  attainment  of  thd  standards 
by'the  end  of  1982. 

In  February  1984,  acting  under  section 
110(a)(2)(H)  of  the  Act.  EPA  asked  the 
Governor  of  Nebraska  to  withdraw  the 
inadequate  CO  plan  and  to  develop  and 
submit  a  new  plan  to  attain  the  CO 
standard  as  expeditiously  as  practicable 
but  not  later  than  December  31, 1987.  On 
April  27, 1984.  Governor  Kerrey 
officially  withdrew  the  CO  SIP  for 
Lincobi.  On  April  12, 1985,  EPA  received 
a  new  SIP  revision  from  Governor 
Kerrey  for  Lincoln.  Supplementary 
information  was  received  from  the  State 
on  May  6  and  August  9. 1985.  This  notice 
will  review  and  propose  action  on  the 
Lincoln  CO  plan  revision  and 
supplementary  submissions. 

Review  of  State  Submissions 

The  nonattainment  area  comprises  a 
relatively  small  portion  of  the  City  of 
Lincoln  and  is  located  in  a  shallow 
basin  (Antelope  Creek  Basin).  A  major 
roadway,  Capitol  Parkway/Normal 
Boulevard,  is  located  in  the 
nonattainment  area  and  runs  parallel  to 
the  bed  of  the  basin.  The  land  use  in  this 
basin  is  characterized  primarily  by 
residential  development  and  park  land 
with  some  areas  of  commercial 
development. 

There  are  no  major  stationary  sources 
of  CO  in  the  City  of  Lincoln  and  no 
controllable  minor  stationary  sources  in 
the  CO  attainment  area.  The  1982 
emission  inventory  indicates  that  97 
percent  of  the  total  CO  emissions  in  the 
nonattainment  area  are  generated  by 
mobile  sources.  The  State  and  City 
agencies  beheve  that  there  is  an 
accumulation  of  basin  traffic-generated 
CO  which  builds  up  during  peak  traffic 
hours  and  under  very  stable 
meteorological  conditions  becomes 
trapped  in  the  basin  area,  crusing  high 
CO  levels  and  occasional  violations  of 
the  CO  standards. 

The  City  of  Lincoln  embarked  on  a 
program  of  transportation  improvements 
around  1978  designed  to  improve  traffic 
flow  and  thus  decrease  CO  emissions 
from  prolonged  idling,  traffic  congestion, 
and  delays.  A  program  of  computer- 
controlled  synchronization  of  traffic 
signals  in  the  Antelope  Creek  Basin  was 
completed  during  1982. 

The  Lincoln  Transportation  System 
provides  for  basic  transportation  needs 
through  regularly-scheduled  public 
transit  services  covering  419.8  route 
miles  and  approximately  1,500,000 
vehicle  miles  of  bus  service  each  year. 
Approximately  97  percent  of  the  total 
population  live,  and  98  percent  of  those 
eihployed  persons  in  Lincoln  work,        V 
within  one-quarter  mile  of  a  bus  route. 

J 
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The  2005  Lincoln-Lancaster  County 
ConifH-ehensive  Plan  addresses  long- 
range  transit-related  improvements 
inchiding  route  expansion  and  bus 
replacement.    ' 

The  Qty  has  operated  a  citywide 
Carpool/Vanpooi  program  since  1976  to 
achieve  a  reduction  in  vehicle  usage 
within  the  City.  The  City  Planning 
Department  estimates  that  ridesharing 
activities  during  1984  resulted  in  a 
reduction  of  1.2  million  vehicle  miles 
traveled  (vmt)  per  month,  or  about  two 
percent  of  total  vmt,  removing 
approximately  5,000  car  trips  from  the 
streets  each  business  day.  Park  and 
Ride  lots  have  been  designated 
throughout  the  periphery  of  the  City  to 
promote  carpooling  and  bus  ridership. 
Bicycle  storage  facilities,  maintained  by 
the  City  and  private  interests,  are 
located  at  the  business  center  and 
activity  centers  throughout  Lincoln.  The 
City  has  promoted  flexible  working 
hours  through  technical  assistance  and 
consultation  to  individual  employers. 
The  current  SIP  commits  to  an 
additional  transportation  control 
measure,  the  widening  of  Normal 
Boulevard  by  December  1. 1985,  to 
further  improve  traffic  flow  and  reduce 
CO  levels. 

These  improvements,  combined  with 
the  effects  of  the  Federal  Motor  Vehicle 
Control  Program,  have  reduced 
emissions  of  CO  in  the  basin  and  have 
reduced  the  number  of  violations  of  the 
CO  standard  in  recent  years.  The  single 
monitor  located  in  the  nonattainment 
area  at  22nd  and  "O"  Streets  recorded 
one,  three,  and  zero  violations  during 
1982, 1983,  and  1984,  respectively.  The 
City  believes  that  space  heaters  and  a 
forge,  which  in  1983  were  vented  to  the 
roof  of  the  facility  in  which  the  CO 
monitor  was  located,  coupled  with  a 
substantial  increase  in  the  number  of 
auto  repair  facilities  in  the  immediate 
vicinity  of  the  site,  could  have  been 
responsible  for  the  violations  of  the 
standard  that  were  recorded  in  1983. 
Consequently,  the  monitor  was 
relocated  in  1984  to  a  site  approximately 
two  blocks  west  and  one  block  north  of 
the  discontinued  site.  The  new  site, 
located  at  20th  and  "F'  Streets,  recorded 
no  violations  during  the  last  quarter  of 
1984  and  the  first  two  quarters  of  1985. 

A  modeling  analysis  was  performed 
using  1982  monitoring  data.  The  CALINE 
3  line  source  dispersion  model  and  the 
MOBILE  3  emipsion  factor  model  were 
used  to  recreate  the  conditions  and 
pollution  levels  observed  during  1982. 
Using  the  1982  second  highest  eight-hour 
average  of  10.8  ppm  as  the  design  value, 
the  model  predicted  attainment  by  1987. 
An  additional  analysis  indicated 


continued  improvement  in  CO  levels 
and  compliance  with  the  standards 
through  1991. 

Plan  Evaluation 

EPA  has  evaluated  the  plan  to 
determine  compliance  with  the 
requirements  of  Part  D  and  section  110 
of  the  Clean  Air  Act. 

1.  Expeditious  Attainment — The  plan 
adequately  demonstrates  attainment  of 
the  standard  in  the  nonattainment  area 
by  1987.  However,  a  hotspot  modeUng 
analysis  by  EPA  indicates  that  an  area 
outside  the  designated  nonattainment 
area  may  exceed  the  standard. 
Consequently,  the  State  and  local 
agencies  have  committed  to  locate  a 
special  purpose  monitor  at  the  modeled 
hotspot  as  soon  as  a  suitable  site  can  be 
found.  This  monitor  will  be  operated  for 
at  least  two  years  and  if  violations  of 
the  standard  are  recorded  during  this 
time,  the  State  has  committed  to:  (1) 
Redefme  the  boundaries  of  the 
nonattainment  area  to  include  the 
modeled  hotspot,  and  (2)  submit  a  new 
SIP  revision  to  address  the 
nonattainment  problem. 

2.  Public  notice — A  pubiiahearing 
was  announced  and  the  plan  was  made 
available  to  the  public  on  January  30. 
1985.  The  plan  was  adopted  by  the 
Nebraska  Environmental  Control 
Council  on  March  1. 1965.  after  a  public 
hearing. 

3.  All  Reasonably  A  vailable  Control 
Measures — EPA  has  interpreted  this  as 
requiring  all  reasonably  available 
control  measures  which  are  necessary  to 
attain  the  standards  as  expeditiously  as 
practicable.  The  plan  includes  a 
transportation  control  measure  and 
relies  on  the  Federal  Motor  Vehicle 
Control  Program.  The  plan  drafionstrates 
attainment  of  the  CO  standard  in  the 
nonattainment  area  by  the  end  of  1987. 

The  State  evaluated  several  types  of 
anti-tampering  programs,  including  a 
change  of  ownership  and  a  random 
roadside  pullover  program  involving  a 
four-parameter  inspection  (catalytic 
converter,  fuel  inlet  fill  pipe,  air  pump, 
and  plumbtesmo).  These  programs  were 
found  to  provide  only  a  minimal 
improvement  in  air  quality  and  did  not 
provide  for  attainment  of  the  standard 
prior  to  1987.  The  State  did  not  include  a 
detailed  evaluation  of  biennial  and 
annual  anti-tampering  programs.  The 
State  indicated  that  it  would  take  at 
least  a  year  to  implement  such 
programs.  Since  the  plan  demonstrates 
attainment  of  the  standard  by  the  end  of 
1987.  EPA  does  not  believe  that  further 
evaluati(Hi  of  these  programs  should  be 
required. 

4.  Emission  Inventory — The  plan 
contains  a  current  inventory  of 


stationary  and  mobile  sources  of  CO 
emissions.  The  plan  indicates  that 
mobile  sources  account  for 
approximately  97  percent  of  total  CO 
emissions  for  tfie  year  1962  and 
approximately  95  percent  for  the  year 
1981  in  Lincoln.  There  are  no  ma)or 
stationary  sources  of  CO  in  Lincoin. 

5.  Reasonable  Further  Progress — ^The 
SIP  provides  evidence  of  annual 
incremental  reductions  in  CO  emissions 
in  Lincoln  and  a  net  reduction  of  29 
percent  in  CO  emissions  between  the 
years  1962  and  1987  based  on  MOBILE  3 
emission  factors  and  projected  trafBc 
volume.  In  addition,  the  State  pro)ected 
a  further  reduction  of  6  percent  in  CO 
emissions  between  1987  and  1991. 

6.  Identify  Emissions  Growth — Tlie 
SIP  predicts  a  15  percent  increase  in 
traffic  over  the  period  from  1982  to  1901. 

7.  Permit  Program  for  New  StaUonary 
Sources— On  July  23. 1984  (49  FR  29507). 
EPA  approved  the  Nebraska  regulations 
for  the  new  source  review  as  meeting  ail 
the  requirements  of  Section  172(b)(6) 
and  Section  173  of  the  Clean  Air  Act. 
and  the  requirements  for  new  sources  in 
nonattaiiunent  areas  published  on 
August  7. 1980. 

8.  Identify  and  Commit  Resources — 
The  SIP  includes  a  transportation 
control  measure,  the  widening  of  Normal 
Boulevard  to  improve  traffic  flow,  whidi 
will  be  completed  by  the  Lincoln  Pobiic 
Work  Department  during  19BS.  The 
remainder  of  the  improvement  in  CO 
emissions  comes  from  the  Federal  Motor 
Vehicle  Control  Program.  Consequently, 
no  future  resources  are  needed  to 
implement  the  provisions  for  attainment 
of  the  standard. 

9.  Emission  Limitations  and 
Compliance  Schedules — ^There  are  no 
major  stationary  sources  of  CO  in  the 
City  of  Lincoln.  The  only  controllable 
minor  source  of  CO  in  Lincoin  is  located 
approximately  five  miles  northeast  of 
the  nonattainment  area.  Because  of  tlic 
distance  and  location  of  this  source, 
relative  to  the  nonattainment  area,  it  is 
the  City's  belief  that  this  source  has  no 
impact  on  the  nonattainment  area. 
Consequently,  the  SIP  includes  no  limits 
or  schedules  for  stationary  sources  of 
CO. 

10.  Public,  Local  Government,  and 
State  Involvement  in  Accordance  with 
section  172fbX9}—Jhe  SEP  contains 
evidence  (rf  public  local  government 
and  State  involvement  in  SIP  planning. 
development,  and  implementation.  The 
plan  contains  an  analysis  of  the 
economic,  health,  air  quality,  welfare, 
energy,  and  social  effects  of  the  plan 
provisions.  No  verbal  or  written  public 
comments  on  the  analysis  were 
received. 
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11.  Evidence  of  Adoption  of  the 
Necessary  Requirements,  Schedules  and 
Timetables  for  Compliance,  and 
Commitments  to  Implement  and  Enforce 
These  Plan  Elements — ^The  control 
measure  in  the  plan  is  currently  being 
implemented  by  the  responsible  agency. 
Consequently,  further  commitments  to 
implement  the  plan  elements  are 
unnecessary. 

Indirect  Source  Review 

.    On  May  3a  1985  (50  FR  23031).  EPA 
proposed  to  approve  the  State's  deletion 
of  indirect  source  review  requirements 
for  the  State  of  Nebraska  except  as  they 
pertain  to  the  Lincoln  and  Omaha  CO 
nonattainment  areas.  EPA  stated  that  the 
indirect  source  review  program  would 
be  retained  in  these  areas  until  the  State 
could  adequately  demonstrate  whether 
this  program  should  be  part  of  the 
control  strategy  for  attaining  and 
maintaining  the  CO  standards  in  these 
CO  nonattainment  areas.  The  reader  is 
referred  to  the  May  30  proposal  for 
further  information. 

The  Nebraska,  SIP  for  Lincoln 
adequately  demonstrates  attainment  of 
the  CO  standard  in  the  Lincoln 
nonattainment  area  without  the  use  of 
flie  indirect  source  review  program  in 
the  control  strategy.  Consequently,  EPA 
believes  the  deletion  of  the  indirect 
vWurce  review  program  would  be 
apjijropriate  for  the  Lincoln 
norlattainment  area. 

Proposed  Action 

EPA  proposes  to  approve  the  Lincoln 
CO  revision  to  the  Nebraska  SIP  and  to 
approve  the  relocation  and  deletion 
finom  the  Nebraska  SIP  of  indirect  source 
review  rules  as  they  pertain  to  Lincohi. 

EPA  is  soliciting  comments  on  the 
State's  submissions  for  Lincoln  and  on 
the  actions  proposed  in  this  docxunent. 
The  Administrator  will  consider 
comments  received  from  the  public  in 
deciding  to  approve  or  disapprove  this 
submission. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
signiRcant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  iii  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide. 

AudMcity.  42  U.S.C.  7401-7642. 


Dated:  September  27. 1985. 
Morris  Kay, 

Regional  Administrator.  '     >  ' 

[FR  Doc.  85-29668  Filed  12-13-65;  8:45  am] 
aiUJNQ  CODE  uao-stMi 

40  CFR  Parts  261, 264  and  265 
ISWH-2932-6]       {     .: 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste,  and  Standards 
Applical>le  to  Owners  and  Operators 
of  Hazardous  Waste  Treatment, 
Storage  and  Disposal  Facilities 

AQENCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  data  availability  and 
request  for  comment. 

summary:  On  June  26, 1985,  EPA 
proposed  to  amend  its  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  tank  systems  storing  or  treating 
hazardous  waste.  50  FR  26444.  Several 
commenters  indicated  that  the  Agency 
underestimated  substantially  the 
number  of  tank  systems  potentially 
affected  by  the  proposed  rule  by  not 
considering  tanks  that  are  integrally  tied 
to  reclamation  operations  that  are  part 
of  the  production  process.  These 
conunents  raised  the  further  question  as 
to  whether  such  tank  systems  should  be 
considered  to  be  involved  in  hazardous 
waste  management.  EPA  is  seeking 
public  comment  on  these  questions,  and 
also  is  seeking  comment  on  relevant 
information  about  the  numbers  and 
types  of  such  tank  systems  submitted  by 
the  Chemical  Manufacturers 
Association. 

DATES:  EPA  will  accept  comments  from 
the  pubhc  until  January  30, 1986. 
ADDRESSES:  Send  comments  to  Docket 
Clerk,  Office  of  Solid  Waste  (WH-562), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460.  Conununications  should  identify 
the  regulatory  docket  number  "Closed- 
Loop  Tank  Systems." 
FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll-free  at  800-424-9346 
or  (202)  382-3000.  For  technical 
information  contact:  Mr.  Matthev/  A 
Straus.  Office  of  Solid  Waste  (WH- 
562B),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.  (202)  475-6551. 
SUPPLEMENTARY  INFORMATION:  On  June 

26, 1985,  EPA  proposed  to  amend  its 
regulations  under  RCRA  that  apply  to 
tank  systems  storing  or  treating 
hazardous  waste.  50  FR  26444.  As  part 
of  the  rulemaking,  the  Agency  presented 


estimates  on  the  potential  costs  and 
economic  impacts  of  the  proposed  rule. 

The  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMA) 
submitted  comments  stating,  that  EPA 
had  seriously  underestimated  the 
potential  impact  of  the  rule  on  tanks 
involved  in  on-site  recycling  operations. 
As  a  result  of  the  Agency's  amended 
definition  of  solid  waste  (50  FR  614,  Jan. 
4, 1985),  many  such  tanks  would  be 
deemed  to  be  engaged  in  hazardous 
waste  management  even  though  they 
may  be  part  of  an  essentially  closed 
system.  See  50  FR  at  639.  Similar 
comments  were  raised  at  the 
Washington,  DC  public  hearing  on  the 
proposed  tank  ;itandards  and  in  the 
comments  on  Eli  Lilly  and  Co.,  the 
National  Paint  and  Coatings 
Association,  and  a  number  of  other 
companies. 

The  Chemical  Manufacturers 
Association  (CMA)  has  voiced  similar 
concerns  to  the  Agency.  They  indicate 
(CMA  letter  to  EPA  of  Nov.  13, 1985) 
that  hazardous  spent  materials 
(frequently  spent  solvents)  are  often 
reclaimed  in  on-site,  closed-loop  types 
of  systems  where  the  spent  materials 
are  piped  from  the  process  to  surge  or 
equalization  tanks,  piped  from  the  tank 
to  the  distillation  unit  (or  similar 
recovery  devices),  and  then  (after  being 
reclaimed)  returned  by  pipe  to  the 
original  unit  process  for  reuse  in  the 
manufacturing  process.  These 
reclamation  operations  are  generally 
considered  to  be  part  of  the 
manufacturing  process,  and  are  often    < 
noted  as  such  in  standard  technical 
literature  on  chemical  manufacturing 
processes.  CMA  estimates  that  there 
may  be  between  3000-5000  such  tanks  in 
the  organic  chemical  industry  alone 
(which' have  not  yet  been  included^n  the 
Agency's  cost  estimates  in  this 
rulemaking).  CMA  also  notes  that  these 
tanks  are  not  90-day  accumulation  tanks 
because  (for  the  most  part)  they  cannot 
practically  be  emptied  every  90  days 
due  to  the  continuous  nature  of  the 
manufacturing  process. 

The  operations  described  by  SOCMA 
and  CMA  appear  to  be  within  the 
language  or  policy  of  the  closed-loop 
variance  provision  contained  in  40  CFR 
260.30(b)  and  260.31(b)  (January  4, 1985). 
This  variance  provision  indicates  that 
reclamation  can  be  viewed  as  being  so 
integrally  tied  to  production,  when 
followed  by  return  of  reclaimed 
materials  to  the  original  process,^that 
the  secondary  materials  being  reclaimed 
are  not  solid  wastes.  See  40  CFR 
260.31(b)(l)-(8).  (The  concept  of  "return 
to  the  original  process"  is  explained  at 
50  FR  640  (Jan.  4. 1985).  and  involves 
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return  of  reclaimed  mateiral  to  the  same 
part  of  the  process  &om  which  it  was 
generated  (although  not  necessarily  the 
same  unit  operation.)]  CMA  in  fact 
indicates  that  its  member  companies 
have  begun  to  file  variance  applications, 
and  at  least  one  already  has  been 
granted. 

Consequently.  EPA  is  considering 
amending  its  rules  to  indicate  that 
hazardous  secondary  materials  are  not 
solid  wastes  when  all  of  the  following 
conditions  are  present: 

•  They  are  returned,  after  being 
reclaimed,  to  the  original  process  in 
which  they  were  generated  where  they 
are  reused  in  the  manufacturing  process 
(e.g.  as  purifying  agents  to  remove 
contaminants  from  feedstocks,  as 
reaction  media  to  dissolve  or  suspend 
chemicals,  as  raw  material  feedstock,  or 
as  reactants  to  facilitate  chemical 
reactions];  • 

•  Only  tank  storage  is  involved,  and 
the  entire  process  through  completion  of 
reclamation  is  closed  by  being  entirely 
connected  with  pipes  or  other 
comparable  enclosed  means  of 
conveyance; 

•  The  hazardous  secondary  materials 
are  never  accumulated  in  such  tanks  for 
over  twelve  months  without  bejng 
reclaimed; 

•  Reclamation  does  not  involve 
controlled  flame  combustion  (such  as 
occurs  in  boilers,  industrial  furnaces,  or 
incinerators). 

With  respect  to  the  third  criterion, 
EPA's  information  is  that  the  normal  ■ 
accumulation  period  before  reclamation 
where  continuous  manufacturing 
processes  are  involved  is  very  short 
(ranging  from  constant  flow  through  (/.e., 
no  accumulation)  to  a  maximum 
accumulation  time  before  reclamation  of 
several  weeks).  Accumulation  time 
when  hazardous  secondary  materials 
from  a  series  of  batch  processes  are 
reclaimed  likewise  is  of  very  limited 
duration,  since  distillation  normally 
operates  continuously  in  such 
circumstances.  However,  certain 
manufactiuing  processes  are  operated  in 
a  batch  mode,  sometimes  on  a  relatively 
infrequent  basis  (semi-annually,  for 
example),  with  residual  materials  being 
sent  to  a  dedicated  distillation  unit. 
Materials  not  reclaimed  when  the  batch 
process  ceases  operation  are 
accumulated  until  the  batch  process 
resumes.  Our  tentative  opinion  is  that 


this  last  situation  is  a  close  question 
because  of  the  longer  accumulation 
time,  but  that  reclaimation  is  still  linked 
to  the  manufacturing  process.  We  woidd 
specify,  however,  that  the  accumulation 
period  could  not  exceed  one  year.  This 
period  would  be  drawn  from  the 
speculative  accumulation  provision 
contained  in  40  CFR^.l(b](8). 
EPA  is  noticing  the  follovtdng 
information,  which  bears  on  aU  of  these 
issues,  for  public  conunent: 

(1)  Comment  of  SOCMA,  dated  « 
August  30, 1985; 

(2)  Comment  of  Eli  Lilly  and  Co.. 
dated  August  26, 1985; 

(3)  Comment  of  National  Paint  and 
Coating  Ass'n,  dated  September  5. 1985; 

(4)  Comment  of  Chemical 
Manufacturers  Ass'n.  dated  August  26. 
1985; 

(5)  Letter  of  CMA.  dated  November 
13. 1985; 

(6)  Memorandum  of  November  13 
Meeting  Between  OfHcials  of  EPA  and 
Representatives  of  CMA; 

(7)  Illustrative  Applications  for 
Closed-Loop  Variance  Bled  by  Eastman 
Kodak  Co.; 

(8)  Portions  of  Brief  of  CMA  in  AMC 
v.  EPA.  (No.  85-1206  D.C.  Cir.  1985); 

(9)  Portions  of  comments  of 
Environmental  Defense  Fund  to 
Definition  of  Solid  Waste  Rulemaking 
(which  voiced  some  support  for 
considering  tanks  to  be  eligible  for  a 
closed-loop  exclusion). 

EPA  solicits  comment  on  this  new 
information,  and  on  the  issues 
addressed  in  this  notice.  These 
comments  must  be  received  before 
January  30, 1986. 

Dated:  December  9, 1985. 
).  W.  McGraw. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(FR  Doc.  85-29663  Filed  12-13-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  85-372;  RM-S172] 

FM  Broadcast  Station  in  Rock  Hart}or, 
FL 

agency:  Federal  Communications 
Commission. 


'  EPA  realizes  that  his  contemplated  provision  is 
somewhat  broader  than  the  ianguafie  of  the  closed- 
loop  variance  contained  in  40  CFR  260.31(b),  which 
requires  that  reclaimed  materials  be  returned  as  a 
feedstock  to  the  orignal  process.  EPA  is  considering 
whether  to  modify  the  closed-loop  variance  to 
extend  to  all  situations  where  reclaimed  materials 
are  reused  in  the  original  manufacturing  process. 


ACTION:  Proposed  rule. 


petition  filed  by  David  W.  Freeman,  St., 
David  W.  Freeman,  Jr.,  Elizabeth  M. 
Freeman,  and  Elizabeth  C  Freeman. 
DATES:  Comments  must  be  filed  on  or 
before  January  31, 1986,  and  reply 
comments  on  or  before  February  18, 
1986. 

AOOness:  Federal  Communications 
Commission,  Washington,  D.C  20554. 

FOR  FURTHCR  INFORMATION  CONTACR 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEIttNTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303, 48  SUL  1066.  as 

amended.  1082.  as  amended:  47  U.S.C  154. 
303.  Interpret  or  apply  sees.  301.  303,  307,  48 
Stat  1081, 1062.  as  amended  1063,  as 
amended,  47  U.S.C  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  {  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations 
(Rock  Harbor,  Florida);  MM  Docket  No.  85- 
372.  RM-5172. 

Adopted:  November  25, 1985.  Released: 
December  10, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  by  David 
W.  Freeman,  Sr.,  Elizabeth  M.  Freeman. 
Elizabeth  C.  Freeman,  and  David  W. 
Freeman.  Jr..  *  which  seeks  to  substitute 
Channel  271 C2  for  Channel  272A  at 
Rock  Harbor,  Florida,  and  to  modify  the 
license  for  Station  WKLG{FM)  to  specify 
operation  on  Channel  271C2. 

2.  We  believe  that  the  petitioners 
proposal  warrants  consideration.  The 
transmitter  site  must  be  restricted  22.4 
kilometers  (13.9  miles)  southwest  of  the 
city  to  meet  the  spacing  requirements  to 
Station  WYLF(FM),  Channel  288,  Miami. 
Florida.  In  accordance  with  our 
established  policy,  we  shall  propose  to 
modify  the  license  for  Station 
WKLG(FM),  Channel  272A.  to  to  specify 
operation  on  Channel  271C2.  Currently, 
pursuant  to  $  1.420(g),  the  modification 
may  not  be  implemented  should  another 
party  express  an  interest  in  the 
proposed  alloment  unless  an  additional 
equivalent  channel  is  made  available  for 
allotment  to  Rock  Harbor.* 


summary:  This  action  proposes  to 
substitute  Channel  271C2  for  Channel 
272A  at  Rock  Harbor,  Florida,  and  to 
modify  the  Class  A  license  for  Station 
WKLG-FM  accordingly  in  response  to  a 


'The  petitioners  are  the  licensees  of  Station 
WKLG-FM  (Channel  Z72A).  Rock  Harirar.  Florida. 

'  Interested  parties  should  consider  the  pendency 
of  a  rule  making  proceeding  (MM  Dkt.  85-313),  SO 
FR  45439,  published  October  31. 1985.  to  amend 

Continacd 
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3.  Comments  are  invitedVn  the 
proposal  to  amend  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the  Rules  with 
regard  to  the  following  community: 


ChMwwl 

Crty 

PreMfN 

PlD- 
pOMd 

Rock  H«Aor.  n. .. 

272A 

271C2 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  January  31, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  )ohn  M.  Spencer, 
Leibowitz,  Spencer  and  Freedman,  3050 
Biscayne  Boulevard,  Suite  501,  \fiami, 
Florida  33137  (Counsel  for  petitioners). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR 11549, 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
shou'd  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  nn  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 


S  l-420(g)  of  the  Rules  with  regard  fo  adjacent 
channels.  The  rule  making  as  proposed,  would  make 
il  unnecessary  to  demonsirate  the  availability  of 
another  equivalent  channel. 


in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s]  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitptes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charies  Schott. 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix  i  ' 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  9  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached.  v. 

2.  Showings  Required.  Comments  are 
inyited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  fo  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
conunents  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 


of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  should  be  served 
on  the  petitioner  by  the  person  filing  the 
conunents.  Reply  comments  should  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  .of  all  comments, 
reply  comments,  pleading^,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  DC. 

[FR  Doc.  85-29630  Filed  12-13-85;  8:45  am] 
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47CFRPart73 

[MM  Docket  Na  85-373;  RM-5042] 

FM  Broadcast  Station  in  Hart>or  Beach, 
Ml 

agency:  Federal  Communications 
.Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
substitution  of  Class  C2  Channel  289  for 
Channel  288Atit  Harbor  Beach, 
Michigan,  and  modification  of  the  Class 
A  permit,  in  response  to  a  petition  filed 
by  DCS  Radio  Associates.  The  allotment 
could  provide  Harbor  Beach  with  a  first 
Class  C2  channel. 

DATES:  Comments  must  be  filed  on  or 
before  January  31, 1986,  and  reply 
conunents  on  or  before  February  28, 
1986. 

AOORESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
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SUPPLEMENTARY  INFORMATION: 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1066.  as 
amended.  1082.  as  amended;  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  {  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(Harbor  Beach,  Michigan]  MM  Docket  No. 
85-373,  RM-5042. 

Adopted:  November  25, 1985. 

Released:  December  10, 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  a 
petition  for  rule  making  filed  by  DCS 
Radio  Associates  '  ("petitioner"), 
requesting  the  substitution  of  FM 
Channel  289C2  for  288A  at  Harbor 
Beach,  Michigan,  and  modification  of  its 
permit  to  specify  operation  on  Channel 
289C2. 

2.  We  believe  the  petitioner's  proposal 
warrants  consideration.  The  channel 
r:an  be  allocated  in  compliance  with  the 
minimum  distance  separation 
requirements  provided  there  is  a  site 
restriction  15.8  kilometers  (9.8  miles) 
northwest  of  Harbor  Beach.  The  site 
restriction  will  prevent  a  short  spacing 
to  FM  Channel  290B.  Station  WJZZ. 
Detroit,  Michigan.  In  addition,  we  shall 
propose  to  modify  petitioner's  permit  for 
Channel  288A  to  specify  289C2. 
However,  in  confonnity  with 
Commission  precedent,  should  another 
).i<irty  indicate  an  interest  in  the  Class  C2 

allotment,  the  modification  could  not  be 
implemented  unless  an  additional 
•rrquivalent  channel  is  also  allotted.  See, 
Modification  ofFMand  TV  Stations 
Licenses.  98  F.C.C.  2d  916  (1984).* 

3.  Concurrence  of  the  Canadian 
government  is  required  since  Harbor 
i>each,  Michigan,  is  located  within  320 
Kilometers  (200  miles)  of  the  common 
'J,S.-C3nadian  Border. 

4.  In  order  to  provide  a  wide  coverage 
:jrea  station  for  the  Harbor  Beach  area, 
the  Commission  PROPOSES  TO  . 
AMEND  the  FM  Table  of  Allotments, 


S  73.202(b)  of  the  Commission's  Rules, 
as  follows: 


OiwwwINo. 

<» 

Pro- 
poMd 

H«t)Of  Beach.  Ml 

2e8A 

2e9C2 

'  Petitioner  is  the  permittee  for  a  new  FM  station 
•t  Hartror  Beach.  Mictiigan  (BPH  8408ZgIH). 

'Interested  parties  should  consider  the  pendency 
of  the  NotiCf  of  Proposed  Rule  Making  (MM  Docket 
fl5-313).  50  FR  4543W.  published  Oclot)er  31. 1985. 
when  filinft  comments  in  this  proceeding.  This 
oroposal  would  permit  FM  stations  to  upgrade  on 
adjacent  channels  without  demonstrating  the 
availability  ut  an  additional  equivalent  class  of 
channel. 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note:  A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

6.  Interested  parties  may  file 
comments  on  or  before  January  31, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  David  C. 
Schaberg,  on  behalf  of  DCS  Radio 
Associates,  Box  11101,  Lansing,    . 
Michigan  48901-1101. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Biu^au,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 


Federal  Communications  Commission. 

Charles  Schott 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g]  and  (r).  and 
307(b)  of  the  Communications  Act  of  ^ 
1934,  as  amended,  and  §  0.61,  0.204(b) 

and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  i  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  Tlie  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  alloted  and,  if  authorized, 
to  build  a  station  promptly.  Failure  to 
file  may  lead  to  denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  coigments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this        « 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  S  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
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acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  Iii  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regukrr  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington.  DC. 

(FR  Doc.  85-29631  Filed  12-13-85:  8:45  am) 
BNJJNO  CODE  e71>-ei-M 


47  CFR  Part  73 

[MM  Dodtet  No.  85-370;  RM-4954;  RM- 

5046] 

FR  Broadcast  Station  In  Thief  River 
Falls  and  Warroad,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  the 
substitution  of  Class  Cl  Channel  262  for 
Channel  257A  at  Thief  River  Falls, 
Minnesota,  and  modification  of  the 
Class  A  license  for  Station  KSNR  in 
response  to  a  petition  filed  by  Theodore 
S.  Storck,  or  in  the  alternative,  the 
allotment  of  Channel  262  to  Warroad, 
Minnesota,  in  response  to  a  petition 
filed  by  Daniel  DeMolee.  The  allotment 
could  provide  a  wide  area  coverage 
channel  to  Thief  River  Falls  or  a  first 
local  service  to  Warroad. 

DATES:  Comments  must  be  filed  on  or 
before  January  31, 1986,  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
RM  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066.  as 
amended,  1082,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1083.  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  amendment  of  S  73.202(b), 
Table  of  Allotments.  FR  Broadcast  Stations 
(Thief  River  Falls  and  Warroad.  Minnesota) 
MM  Docket  No.  85-370,  RM-4954.  RM-5046. 

Adopted:  November  25. 1985. 

Released:  December  10, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  two  separate  petitions  for 
rule  making.  The  first  petition  was  filed 
by  Theodore  S.  Storck  » ("Storck"). 
requesting  the  substitution  of  FM      , 
Channel  262C1  for  Channel  257A  at 
Thief  River  Falls,  Minnesota,  and 
modification  of  its  license  for  Station 
KSNR  to  specify  operation  on  the  new 
chaimel.  The  second  petition  was  filed 
by  Daniel  DeMolee  ("DeMolee"), 
requesting  the  allotment  of  FM  Channel 
262  as  a  Class  C  charmel  to  Warroad, 
Minnesota.  The  allotment  could  provide 
Thief  River  Falls  with  its  first  wide  area 
coverage  channel  or  a  first  service  to 
Warroad,  Minnesota.  Storck  and 
DeMolee  both  expressed  their  intention 
to  apply  for  the  channel,  if  allocated  to 
their  requested  conununity. 

2.  We  shall  offer  both  proposals  for 
comment  and  request  interested  parties 
to  provide  a  comparative  analysis  as  to 
which  community  should  be  preferred. 
Parties  may  suggest  alternative  channels 
or  lower  classes  of  channels  in  order  to 
provide  both  communities  with 
expanded  service.  Chaimel  262  can  be 
assigned  as  a  Class  Cl  channel  to  Thief 
River  Falls  or  as  a  Class  C  Channel  to 
Warroad  in  Compliance  with  the 
Commission's  minimum  distance 
separation  requirements  We  shall  also 
propose  to  modify  the  license  of  Station 
KSNR.  Channel  257 A.  as  requested  by 
Storck  to  specify  operation  on  Channel 
262C1.  should  the  channel  ultimately  be 
allocated  to  Thief  River  Falls.  However, 
in  conformity  with  Commission 
precedent,  should  another  party  indicate 
an  interest  in  the  Class  Cl  allotment  at 
Thief  River  Falls,  the  modification  could 
not  be  implemented  unless  and 
additional  equivalent  channel  is  also 
allotted.  See,  Modification  ofFMand 
TV  Stations  Licenses.  98  F.C.C.  2d  916 
(1984). 


3.  Concurrence  of  the  Canadian 
government  is  required  since  Thief  River 
Falls  and  Warroad,  Minnesota,  are  both 
located  within  320  kilometers  (199  miles) 
of  the  common  U.S.-Canadian  border. 

4.  In  order  to  provide  a  wide  coverage 
area  station  for  Thief  River  Falls  of  a 
first  local  service  to  Warroad, 
Minnesota,  the  Commission  PROPOSES 
TO  AMEND  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


Channel  No 

cay 

Preeent 

Pro- 
posed 

Thie^  River  Falls.  Ml 

257A 

26201 

Alternative  II 
Warroad,  Ml 

262 

■  Petitioner  is  the  licensee  of  Station  KSNR.  Thief 
River  Falls.  Minnesota. 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
l>efore  a  channel  will  be  allotted. 

6.  Interested  parties  may  file 
conunents  on  or  before  January  31. 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

John  Wells  King,  Haley,  Bader  &  Potts. 

2000  M  Street  NW..  Suit  600. 

Washington,  DC  20036  (Counsel  for 

Theodore  S.  Storck) 
John  H.  Midlen,  Jr.,  1050  Wisconsin 

Avenue,  NW.,  Washington,  DC  20007 

(Counsel  for  Daniel  DeMolee) 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  ride  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  section  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend     ^ 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  conceminfl 
this  proceeding,  contact  Kathleen  \ 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
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court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  Hied  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  serve  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person[s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charles  Schott, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau.  ; 

Appendix 

1.  Pursuant  to  authority  foimd  in 
sections  4(i).  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.61,  0.204(b) 
and  0.263  of  the  Commisision's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  propo8al(s]  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
l'roponent(s)  will  be  expected  to  answer 
whatever  questions^are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceedings. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  be  considered  if 
advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  of  this 
effect  will  be  given  as  long  as  they  are 


filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
dodcet. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S  1.415  and  1.420  of 
the  jCommission's  Rules  and 
Regulations,  interested  parties  may  Hie 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Prgposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  pleadings. 
Comments  shall  be  served  on  the 
petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
orginal  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  brief,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Publit  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW.,  Washington,  DC. 

[FR  Doc.  85-29632  Filed  12-13-85;  8:45  am] 

BILUNO  CODE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  85-371;  RM-5095] 

FM  Broadcast  Station  in  Aurora,  NE 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein  proposes 
the  substitution  of  Channel  247C2  for 
Channel  276A  at  Aurora,  Nebraska,  and 
the  modification  of  the  license  of  Station 
KKBB(FM)  to  specify  operation  on  the 
higher  powered  channel,  at  the  request 
of  Mile  Hi  Broadcasting.  The  higher 
powered  channel  could  provide 
increased  service  to  Aurora  and  its 
outlying  areas. 

DATES:  Comments  must  be  filed  on  or 
before  January  31, 1986,  and  reply 


comments  on  or  before  February  18, 
1986. 

ADONESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjecto  in  47  CFR  Part  73 
Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees  4  and  303.  48  Stit.  1066.  ai 
amended.  1082,  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  app'y  sees.  301.  303.  307,  48 
Stat.  1081, 1082,  as  amended,  1083.  as 
amended,  47  U.S.C.  301,  303. 307.  Other 
statutory  and  executive  order  provinons 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations 
(Aurora,  Nebraska):  MM  Docket  No.  85-371, 
RM-5095. 

Adopted:  November  25, 1985. 

Released:  December  10, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  petition  for  rule 
making  Rled  by  Mile  Hi  Broadcasting 
("petitioner"),  licensee  of  Station 
KKBB(FM),  Aurora.  Nebraska, 
Eiequesting  the  substitution  of  Channel 
247C2  for  Channel  276A  at  Aurora. 
Petitioner  also  requests  that  its  license 
be  Modified  to  specify  operation  on  the 
higher  powered  channel.  Channel  247C2 
can  be  allocated  to  Aurora  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  if  the  transmitter  is  sited 
at  least  18.3  kilometers  (11.4  miles)  west 
to  avoid  a  short-spacing  to  Station 
KZKX  Channel  245,  Seward,  Nebraska. 

2.  In  accordance  with  our  established 
policy,  we  shall  propose  to  modify  the 
license  of  Station  KKBB(FM)  to  specify 
operation  on  Channel  247C2.  However, 
if  another  party  should  indicate  an 
interest  in  die  Class  C2  allotment  the 
modiHcation  could  not  be  implemented 
unless  an  additional  equivalent  channel 
is  allocated.  See,  Cheyenne,  Wyoming, 
62  F.C.C.  2d  63  (1976)  and  Modification 
ofFMand  TV  Station  Licenses,  96 
F.C.C.  2d  916  (1984).  In  this  regard, 
petitioner  has  suggested  that  Channel 
278C2  could  be  allocated  to  Aurora  for 
use  by  any  other  interested  party.  This 
channel  can'be.  allocated  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  if  the 
transmitter  site  is  restricted  to  an  area 
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at  least  32.7  kilometers  (20.3  miles)  east 
to  avoid  a  short-spacing  to  Station 
KXNPtFM).  Channel  278.  North  Platte. 
Nebraska.  However,  this  site  restriction 
requires  that  the  transmitter  be  located 
beyond  the  distance  for  which  we  could 
assume  that  a  city  grade  signal  could  be 
provided.  Therefore,  we  request  that 
should  another  party  express  an  interest 
in  the  allocation,  the  petitioner  or  the 
interested  party  furnish  us  with  a  signal 
coverage  study  showing  that  a  site  is 
available  from  which  a  Channel  278C2 
operation  could  provide  the  required  70 
dBu  signal  over  the  entire  community  of 
Aurora.  v 

3.  We  believe  the  public  intAst 
would  be  served  by  proposing  w^ 
allocation  as  it  could  provide  Aurora 
with  its  first  wide  coverage  FM  service. 
Accordingly,  we  propose  to  amend  the 
FM  Table  of  Allotments.  S  73.202(b)  of 
the  Rules,  for  the  conununity  listed 
below  to  read  as  followsr 


• 

a» 

"rownl 

Pro- 

Auren.NE     

276A 

247C2 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.— A  shonving  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  January  31, 1986, 
and  reply  comments  on  or  before 
February  18. 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Eric  L  Bemthal 
Esq..  Daniel  F.  Van  Horn,  Esq.,  Arent. 
Fox,  Kintner,  Plotkin  &  Kahn,  1050 
Connecticut  Avenue,  NW.,  Washington. 
DC  20036  (Counsel  to  petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b]  of  the 


Commission's  Rules,  46  FR  11549, 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  Commission. 
CharietScbott 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau.  ■ 

Appendix 

1.  Pursuant  to  authority  found  in 
secitons  4(i),  5  (c)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 


.  consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  to  be  considered  in 
coimection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 

.  different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §S  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shaU  be  served  on 

■  the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be        T 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420  (a),  (b)  and  (c)  of 
thg  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
rely  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this*  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington,  DC. 

(FR  Doc.  85-29633  Filed  12-13-85:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development,  Intent  To  Award  a 
Cooperative  Agreement 

agency:  OfTice  of  International 
Cooperation  and  Development,  U.S.D.A. 

action:  Notice  of  Intent  to  Award  a 
Cooperative  Agreement. 

activity:  The  OfTice  of  International 
Cooperation  and  Development  intends 
to  amend  an  existing  cooperative ' 
agreement  with  the  Foundation  of 
California  State  University,  Sacramento, 
for  further  development  and 
implementation  of  solar  box  cookers 
(SBC)  technology  in  developing 
countries. 

Authority:  Section  1458  of  The  National     ^ 
Agricultural  Research  ExtensiiJn  and 
Teaching  Policy  Act  of  1977,  as  amended  (7 
U.S.C.  3291). 

The  Office  of  International 
Cooperation  and  Development 
announces  the  availability  of  funds  for 
fiscal  year  1986  to  amend  a  cooperative 
agreement  with  the  Foundation  of 
California  State  University,  Sacramento 
in  the  amount  of  $11,000.  The  extension 
is  for  further  development  and 
implementation  of  solar  box  cookers 
(SBC)  technology  in  developing 
countries,  as  initiated  in  the  original 
cooperative  agreement.  Specific 
objectives  of  the  agreement  are  as 
follows:  (1)  Evaluate  the  ability  of  the 
SBC  to  produce  microbiologically  safe 
water  from  water  contaminated  with 
micro-organisms  representative  of  those 
found  in  developing  countries;  (2) 
establish  operating  conditions  for  the 
use  of  the  SBC  to  cook  various  foods 
typically  found  in  developing  countries; 
and  (3)  develop  guidelines  for  the  use  of 
a  SBC  for  cooking  and  for  water 
treatment..  The  Foundation  is  uniquely 
qualified  to  cooperate  in  this  activity  as 
it  has  extensive  skill  and  experience  in 
the  use  of  SBCs  to  cook  fooids  commonly 


used  in  Third  World  countries  as  well  as 
in  the  techniques  for  treating  water  to 
make  it  free  of  micro-organisms  of 
public  health  significance,  and  it  is  the 
only  known  source  with  sufficient 
expertise  to  accomplish  the  stated 
objectives. 

In  addition,  the  Foundation  has 
previously  cooperated  in  the 
development  of  (1)  guidelines  and  audio 
visual  material  on  the  construction,  use, 
and  application  of  SBCs,  and  (2)  an 
evaluation  system  to  determine  the  solar 
potential  for  each  day  any  place  on 
earth.  These  accomplishments  provide 
the  groundwork  for  the  proposed   - 
amendment  to  the  cooperative 
agreement.  Assistance  will  provide  only 
to  the  Foundation  which  has  been 
collaborating  with  the  Technical 
Assistance  Division,  Food  Technology 
Branch,  since  1984.  Based  on  the  above. 
this  is  not  a  formal  request  for 
applications.  It  is  estimated  that 
approximately  $11,000  will  be  available 
in  Fiscal  Year  1986  to  support  this  work. 
Yearly  amot^nts  will  vary  and  are 
subject  to  change.  It  is  anticipated  that 
the  cooperative  agreement  will  be 
funded  over  a  budget  period  of  12 
months. 

Information  may  be  obtained  from:  Dr. 
Fred  Barrett,  Food  Technology  Branch, 
Technical  Assistance  Division,  Office  of 
International  Cooperation  and 
Development,  U.S.  Department  of 
Agriculture. 

Charle  A.  Rooney,  *  . 

Acting  Chief,  Management  Services. 
December  11, 1985 
[PR  Doc  85-29712  FUed  12-13-85;  8:45  am] 
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Food  Safety  and  Inspection  Service 
(Docket  Na85-008N] 

Transportation  Accidents 

agency:  Food  Safety  and  Inspection 
Service,  USDA.  •   , 

action;  Notice. 

summary:  'Hiis  notice  announces  the 
availability  of  a  directive  setting  forth 
the  policy  of  the  Food  Safety  and 
Inspection  Service  (FSIS)  regarding 
possible  adulteration  of  federally 
inspected  and  passed  meat  and  poultry 
products  caused  by  accidents  during 
transportation  outside  official 
establishments.  FSIS  issued  the 


directive  to  advise  its  inspection  and 
compliance  official?  of  procedures  to  be 
taken  upon  notification  of  a 
transportation  accident.  The  procedures 
are  designed  to  limit  the  govenunent's 
liability  for  meat  and  poultry  product 
that  may  become  adulterated  during 
transportation  outside  official 
establishments.  This  notice  advises  the 
public  of  the  issuance  and  availability  of 
the  directive. 

FOR  FURTHER  INFORMATKMf  CONTACT: 

Mr.  Robert  W.  Confer,  Assistant  Deputy 
Administrator,  Compliance  Program. 
Meat  and  Poultry  Inspection  Operations. 
Pood  Safety  and  Inspiection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250  (202)  447-7745. 

SUPPLEMENTARY  MFORMATMN:  On 

February  26. 1985,  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit 
issued  a  decision  in  favor  of  the  plaintiff 
ill  ^e  case  of  National  Carriers,  Inc.,  v. 
United  States,  No.  84-1617.  The  decision 
reversed  a  judgement  rendered  earlier 
by  the  United  States  District  Court  for 
the  Southern  District  of  Iowa.  The  case 
involved  a  claim  by  National  Carriers. 
Inc.,  that  a  departmental  inspector  at  an 
accident  site  failed  in  his  duty  to  direct 
the  proper  handling  of  beef  quarters  and 
failed  to  properly  identify  that  portion 
which  had  becomes  contaminated, 
resulting  in  the  condemnation  of  all  the 
beef  quarters  by  another  departmental 
inspector  at  destination.  As  a  result  of 
this  court  acton,  FSIS  learned  that 
because  of  the  lack  of  Agency 
guidelines,  inconsistent  procedures  were 
being  followed  by  its  field  offices 
regarding  inspector  activities  at  accident 
sites  outside  official  establishments. 
Under  the  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.)  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
(451  et  seq.)  and  the  regulations 
promulgated  thereimder,  inspectors 
have  authority  to  inspect  and  pass  or 
condemn  meat  and  poultry  products 
only  at  establishments  operating  under 
Federal  inspection.  Meat  and  poultry 
products  at  locations  other  than 
federally  inspected  establishments  may 
be  officially  detained  under  certain 
circumstances  by  departmental 
compliance  officers  and,  when 
necessary,  seized  by  court  order  due  to 
violations  of  the  FMIA  or  PPIA.  In 
keeping  with  the  Agency's  statutory 
authority,  FSIS  Directive  8420.1 
prescribes  procedures  to  be  taken  by 
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inspectors  and  compliance  officers  upon 
notification  of  an  accident  outside  of 
any  ofTicial  establishment  that  involves 
inspected  product.  Copies  of  this 
directive  are  available  without  charge 
from  the  Policy  Office.  Room  3803,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

Done  at  Washington.  DC  on:  December  11, 
1965. 

Donald  L  Houston, 

Administrator.  Food  Safety  and  Inspector 
Service. 

[FR  Doc.  85-29710  Filed  12-13-45: 8:45  am] 
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DEPAimiENT  OF  COMMERCE 
International  Trade  Administration 
[Docket  Na  A-533-502] 

Postponement  of  Final  Antidumping 
Duty  Determination;  Certain  Iron 
Construction  Castings  From  India 

agency:  Import  Administration,         ' 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  On  November  25, 1985,  we 
received  a  request  from  respondents  in 
the  antidumping  duty  investigation  that 
the  final  determination  be  postponed  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a)(2)(A))  (the  Act). 
Pursuant  to  this  request,  we  are 
postponing  our  final  antidumping  duty 
determination  as  to  whether  sales  of 
certain  iron  construction  castings  from 
India  have  been  made  at  less  than  fair 
value  until  not  later  than  March  12, 1986. 
SUPPLEMENTARY  INFORMATION:  On  June 
7, 1985,  we  published  a  notice  in  the 
Federal  Register  that  we  were  initiating, 
under  section  732(b)  of  the  Act  (19 
U.S.C.  1673a(b)).  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  iron  construction 
castings  from  India  were  being,  or  were 
likely  to  be,  sold  at  less  than  fair  value 
(50  FR  24008).  We  issued  our  preliminary 
affirmative  determination  on  October 
28, 1985  (50  FR  43595).  That  notice  stated 
we  would  issue  a  final  determination  by 
January  6. 1986.  On  November  25, 1985, 
counsel  for  the  respondents  requested 
that  we  extend  the  period  for  the  final 
determination  until  not  later  than  the 
135th  day  after  the  date  of  publication  of 
OUT  preliminary  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act  The  respondents  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  to  the  United 


States,  and  thus  are  qualified  to  make 
this  request.  If  a  qualified  exporter 
properly  requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly  we  grant 
the  request  and  postpone  our  final 
determination  until  not  later  than  March 
12. 1986.  The  date  of  the  public  hearing 
will  also  be  changed.  Interested  parties 
and  parties  to  the  proceeding  will  be 
subsequently  notified  as  to  the  new 
public  hearing  date. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
December  9. 1985. 
Gilbort  B.  Kaplan. 

Deputy  Assistant  Secretary  For  Import 
Administration. 

[FR  Doc.  85-29532  Filed  12-13-85;  8:45  am) 
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[A-5S2-501]  ! 

Antidumping  Duty  Order;  Photo 
Albums  and  Ptioto  Album  Hller  Pages 
From  Hong  Kong 

aqency:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
action:  Notice. 

summary:  In  separate  investigations 
concerning  photo  albums  and  photo 
album  filler  pages  from  Hong  Kong,  the 
United  States  Department  of  Commerce 
(the  Department)  and  the  United  States 
Intematjional  Trade  Commission  (the 
rrC)  have  determined  that  this  product 
is  being  sold  at  less  than  fair  value  and 
that  sales  of  this  product  from  Hong 
Kong  are  materially  injuring  a  United 
States  industry.  Therefore,  based  on 
these  findings,  all  unliquidated  entries, 
or  warehouse  withdrawals,  for 
consumption  of  photo  albums  and  photo 
album  filler  pages  from  Hong  Kong 
made  on  or  after  July  16, 1985.  the  date 
on  which  the  Department  published  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  December  16, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Steven  Lim  or  Ken  Stanhagen  Office  of 
Investigations.  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 


UMI 


Washington.  DC  20230;  telephone:  (202) 
377-1776  or  377-1777. 
SUPPLEMENTARY  INFORMATION:  The 

merchandise  covered  by  this  order 
consists  of  photo  albums  and  photo  ^ 
album  filler  pages  from  Hong  Kong. 
Photo  albums  are  currently  classifiable 
under  item  number  256.60  of  the  Tariff 
Schedules  of  the  United  States, 
Anotated  (TSUSA)  Photo  album  filler 
pages  are  currently  provided  for  in  item 
numbers  256.87,  258.90.  and  774.55  of  the 
TSUSA. 

In  accordance  with  sectioh  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  July  la  1985.  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  photo  albums 
and  photo  album  filler  pages  from  Hong 
Kong  were  being  sold  at  less  than  fair 
value.  We  preliminarily  determined  that 
"critical  circumstances"  did  not  exist 
within  the  meaning  of  section  733(e)  of 
the  Act  (19  U.S.C.  1673b(e)  (50  FR  28829). 
On  October  29, 1985,  the  Department 
published  its  final  determination  that 
these  imports  were  being  sold  at  less 
than  fair  value  and  that  "critical 
circumstances"  did  not  exist  with 
respect  to  photo  albums  and  filler  pages 
fix)m  Hong  Kong  (50  FR  437.54). 

On  December  6, 1985,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  378  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673(a)(1)).  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  enfries  of 
photo  albums  and  photo  album  filler 
pages  from  Hong  Kong.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  photo  albums 
and  photo  album  filler  pages  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  18, 1985, 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (50  FR  28828). 

On  and  after  the  date  of  publication  of 
this  notice,  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-averaged  antidumping  duty 
margin  as  noted  below. 
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This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
photo  albums  and  photo  album  filler 
pages  from  Hong  Kong,  pursuant  to 
section  736  of  the  Act  (19  U.S.C.  1673e) 
and  §  353.48 of  theCommerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regulations, 
Annex  I  of  19  CFR  Part  353,  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Ofiice  of 
Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Gilberi  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  10. 1985. 

[FR  Doc.  85-29717  Filed  12-13-85;  8:45  am] 

BILUNQ  COOE  361(M>S-M 


(A-580-S01] 

Antidumping  Duty  Order;  Photo 
Albums  and  Plioto  Filler  Pages  From 
Korea 

aqency:  International  Trade 
Adminstration,  Import  Administration, 
Commence. 
action:  Notice. 

SUMMARY:  In  separate  investigations 
concerning  photo  albums  and  photo 
album  filler  pages  from  Korea,  the 
United  States  Department  of  Commerce 
(the  Department)  and  the  United  States 
International  Trade  Commission  (the 
ITC)  have  determined  that  this  product 
is  being  sold  at  less  than  fair  value  and 
that  sales  of  this  product  from  Korea  are 
materially  injuring  a  United  States 
industry.  Therefore,  based  on  these 
findings,  all  unliquidated  entries,  or 
warehouse  withdrawals,  for 
consumption  of  photo  albums  and  photo 
album  filler  pages  from  Korea  made  on 
or  after  July  16, 1985,  the  date  on  which 
the  Department  published  its 
"Preliminary  Determination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 


of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFECTIVE  DATE:  December  13, 1985. 

FOR  FURTHER  INFORMATION  CONfACR 

Steven  Lim  or  Ken  Stanhagen,  Office  of 
Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1776  or  377-1777. 

SUPPLEMENTARY  INFORMATION:  The 

merchandise  coverd  by  this  order 
consist  of  photo  albums  and  photo 
album  filler  pages  from  Korea.  Photo 
albums  are  ciu*ently  classifiable  under 
item  number  256.60  of  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA).  Photo  album  filler 
pages  are  currently  provided  for  in  item 
numbers  256.87,  256.90,  and  774.55  of  the 
TSUSA. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  July  16, 1985,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  photo  albums 
and  photo  album  filler  pages  from  Korea 
were  being  sold  at  less  than  fair  value. 
We  preliminarily  determined  that 
"critical  circumstancs"  did  exist  within 
the  meaning  of  section  733(e)  of  the  Act 
(19  U.S.C.  1673b(e)  (50)  FR  28829).  On 
October  29, 1985,  the  Department 
published  its  final  determination  that 
these  imports  were  being  sold  at  less 
than  fair  value  and  that  "critical 
circumstances"  did  exist  with  respect  to 
photo  albums  and  filler  pages  from 
Korea  (SOFR 43754). 

On  December  6, 1985,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673(d)).  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
photo  albums  and  photo  album  filler 
pages  from  Korea.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidate  entries  of  photo  albums  and 
photo  album  filler  pages  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  16, 1985, 
the  date  on  which  the  Department 
published  it  "Preliminary 


Determination"  notice  in  the  Federal 
Regbter  (50  FR  28829). 

The  ITC  determined  diat  "critical 
circimistances"  do  not  exist  Therefore, 
the  suspension  of  Uquidation  will  be 
discontinued  for  entries  on  photo 
albums  and  photo  albums  fUler  pages 
filed  before  July  16, 1985.  All  estimated 
antidumping  duties  deposited  on  such 
entries  before  July  16, 1985  shall  be 
refunded  and  the  appropriate  bonds  or 
other  security  be  released  at  the  time  of 
liquidation. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  64  Jl  percent 
ad  valorem  antidumping  duty  margin  as 
noted  below. 
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This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
photo  albums  and  photo  album  filler 
pages  from  Korea,  pursuant  to  section 
736  of  the  Act  (19  U.S.C.  1673e)  and 
S  353.48  of  the  Conmierce  Regulations 
(19  CFR  353.48).  We  have  deleted  from 
the  Commerce  Regulations,  Annex  I  of 
19  CFR  Part  353,  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration,  for  copies  of  the  ' 
updated  list  of  orders  currently  in  effect 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  S  353.48  of  the  Conmierce 
Regulations  (19  CFR  353.48) 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
December  10, 1985. 

[FR  Doc.  85-29716  Filed  12-13-65:  8:45  am] 
SIUJNO  COOE  3510-OS-M 


[A-570-505] 

Initiation  of  an  Antidumping  Duty 
Investigation;  Small  Diameter  Welded 
CartKMi  Steel  Standard  Pipe  and  Tube 
From  ttie  People's  Republic  of  CMna 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 


I 
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Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  small  diameter  welded 
carbon  steel  standard  pipe  and  tube 
(standard  pipe  and  tube)  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  these  products  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  30. 1985,  and  we  will  make 
.  ours  on  or  before  April  22. 1988. 
EFFECTIVE  DATE:  December  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230:  telephone:  (202) 
377-3464. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  13, 1985,  we  received  a 
petition  Rled  in  proper  form  by  the 
Standard  Pipe  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI),  and  by  each  of  the  member 
companies  who  produce  standard  pipe 
and  tube.  The  members  of  the 
Subcommittee  represent  approximately, 
70  percent  of  the  domestic  production  of 
standard  pipe  and  tube.  In  compliance 
with  the  filing  requirements  of  353.36  of 
the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  standard  pipe  and  tube  from  the  PRC 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  standard 
pipe  and  tube  and  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act.  we  are  initiating 
an  antidumping  duty  investigation  to 


determine  whether  standard  pipe  and 
tube  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally  we  will  make  our 
preliminary  determination  on  or  before 
April  22, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  small  diameter  welded 
carbon  steel  pipe  and  tube  of  circular 
cross-section,  0.375  inch  or  more  but  not 
over  16  inches  in  outside  diameter, 
currently  classifiable  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA).  under  items 
610.3231  and  610.3234,  610.3241.  610.3242, 
610.3243.  610.3252.  610.3254.  610.3256, 
610.3258  and  610.4925.  These  products 
are  commonly  referred  to  in  the  industry 
as  standard  pipe  or  tube  produced  to 
various  ASTM  speciflcations,  most 
notably  A-120.  A-53  or  A-135. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  United  States  price 
on  the  average  free  along  side  (FAS) 
value  of  black  and  galvanized  pipe 
exported  to  the  United  States  as 
reported  by  the  Bureau  of  Census,  U.S. 
Department  of  Commerce  (1M145X)  for 
September,  1985. 

The  petitioners  alleged  that  the  PRC  is 
a  non-market  economy  and  chose  India 
as  the  appropriate  surrogate  country  of 
the  purpose  of  determining  foreign 
market  value.  Foreign  market  value, 
thus,  was  based  on  home  market  price 
quotes  for  June.  1985  from  Zenith  Pipe, 
India  for  black  and  galvanized  standard 
pipe. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioners  allege  dumping  margins  of 
214%  for  black  standard  pipe  and  236% 
for  galvanized  standard  pipe. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  < 

Preliminary  Determination  by  ITC  ' 

The  FTC  will  determine  by  December 
30. 1985.  whether  there  is  a  reasonable 


indication  that  imports  of  small 
diameter  welded  carbon  steel  standard 
pipe  an3  tube  from  the  PRC  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  its  determination  is 
negative  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  and 
regulatory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  3. 1985. 

(PR  Doc.  85-29719  Filed  12-13-85:  8:45  am) 

BIUJNOCOOE  3S10-OS-M 


[A-565-5011 

Initiation  of  an  Antidumping  Duty 
Investigation;  Small  Diameter  Welded 
Carl>on  Steel  Standard  Pipe  and  Tube 
From  the  Ptillippines 

agency:  Import  Administration, 
International  Trade  Administration,  - 
Commerce. 

action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  small  diameter  welded 
carbon  steel  pipe  and  tube  (standard 
pipe  and  tube)  from  the  Philippines  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  t^an  fair  value.  We 
are  notifying  the  U.S.  bitemational 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  these  products  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
December  30. 1985,  and  we  will  make 
ours  on  or  before  April  22. 1986. 
EFFECTIVE  DATE:  December  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen.  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-3464. 

SUPPLEMENTARY  INFORMATION:  * 

The  Petition 

On  November  13, 1985,  we  receivetli^a 
petition  filed  in  proper  form  by  the 
Standard  Pipe  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI),  and  by  each  of  the  member 
companies  who  produce  standard  pipe 
and  tube.  The  members  of  the 
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Subcommittee  represent  approximately 
70  percent  of  the  domestic  production  of 
standard  pipe  and  tube.  In  compliance 
with  the  filing  requirements  of  |  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36).  the  petition  alleged  that  imports 
of  standard  pipe  and  tube  from  the 
Philippines  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations. 

We  examined  the  petition  on  standard 
pipe  and  tube  from  the  Philippines  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidimiping  duty 
investigation  to  determine  whether 
standard  pipe  and  tube  from  the 
Philippines  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  April  22, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  small  diameter  welded 
carbon  steel  pipe  and  tube  of  circular 
cross-section,  0.375  inch  or  more  but  not 
over  16  inches  in  outside  diameter, 
currentiy  classifiable  in  the  Tariff 
Schedules  of  the  United  States, 
Annotated  (TSUSA),  under  items 
610.3231  and  610.3234,  610.3241,  610.3242, 
610.3243,  610.3252,  610.3254,  610.3256, 
610.3258  and  610.4925.  These  products 
are  commonly  referred  to  in  the  industry 
as  standard  pipe  or  tube  produced  to 
various  ASTM  specifications,  most 
notably  A-120,  A-53  or  A-135. 

United  States  Price  and  Foreign  Market 
Value 

Petitioners  based  United  States  price 
on  the  average  free  along  side  (FAS) 
value  of  black  and  galvanized  pipe 
exported  to  the  United  States  as 
reported  by  the  Bureau  of  Census, 
Department  of  Commerce  (1M145X)  for 
September,  1985. 

Petitioners  based  foreign  market  value 
on  October  1985  home  market  price 
quotes  for  black  and  galvanized 
standard  pipe.  Based  on  a  comparison  of 
United  States  prices  and  foreign  market 


value,  petitioners  alleged  dumping 
margins  of  36.0%  and  51.5%  for  black 
standard  pipe  and  galvanized  standard 
pipe,  respectively. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determinadon  by  ITC 

The  ITC  will  determine  by  December 
30, 1985,  whether  there  is  a  reasonable 
indication  that  imports  of  small 
diameter  welded  carbon  steel  standard 
pipe  and  tube  from  the  Philippines 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Ass  is  tan  t  Secretory  for  Import 
Administration. 

December  3, 1985.  •      '  '        \ 

[FR  Doc.  85-29720  Filed  12-13-85;  8:45  am] 

BILUNOCOOE  3S10-OS-M 


IA-357-601]  \^ 

OH  Country  Tubular  Goods  From 
Argentina;  Postponement  of 
Preliminary  Antidumping  Duty 
Determination 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  The  preliminary  antidumping 
duty  determination  involving  oil  country 
tubular  goods  from  Argentina  is  being 
postponed  until  not  later  than  January 
20, 1986. 

EFFECnVE  date:  December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Raymond  Busen  or  Mary  Clapp  Office  of 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
377-3464  or  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION:  On 
August  12, 1985,  we  announced  the 


initiation  of  an  antidimiping  dufy 
investigation  to  determine  whether  oil 
country  tubular  goods  from  Argentina 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (50 
FR  33386).  The  notice  stated  that  we 
would  issue  a  preliminary  determination 
by  December  30, 1985. 

On  December  5, 1985,  counsel  for 
petitioners.  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation,  requested 
that  the  Department  extend  the  period 
for  the  preliminary  determination  until 
not  later  than  January  20. 1986. 
Accordingly,  the  preliminary 
determination  in  this  investigation  is 
hereby  extended  until  not  later  than 
January  20, 1986. 

This  notice  is  pubUshed  pursuant  to 
section  733(cK2)  of  the  Act 

Dated:  December  10, 1985. 
Cnbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  85-29721  Filed  12-13-85;  a-45  am] 

BnaJNGCOOC  3610-0«-M 

[D-47S-504] 

Initiation  of  Countervailing  Duty 
Investigation;  Welded  Steel  Wire 
Fabric  for  Concrete  Reinforcement 
From  Italy 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition  in 
proper  form  with  the  U.S.  Department  of 
Commerce,  we  are  initiating  a 
coimtervailing  dufy  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Italy  of 
welded  steel  wire  fabric  for  concrete 
reinforcement,*  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  dufy  law.  We  are 
notifying  the  U.S.  bitemational  Trade 
Commission  (ITC)  of  this  action,  so  that 
is  may  determine  whether  imports  of  the 
subject  merchandise  from  Italy  .p. 

materially  injure,  or  threaten  materikl 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  January  6, 1988.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  February  13, 1986. 
EFFECTIVE  DATE:  December  16. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Martin.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
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of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-2830. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  20. 1985,  we  received  a 
petition  in  proper  form  filed  by  the  Wire 
Reinforcement  Institute,  Inc.,  on  behalf 
of  the  U.S.  industry  producing  welded 
steel  wire  fabric  for  concrete 
reinforcement  (wire  fabric).  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26),  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Italy  of  wire  fabric  receive  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  an  industry  in  the  United  States 
is  threatened  with  material  injury  by 
reason  of  imports  of  this  merchandise. 

Since  Italy  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
Act  applies  to  this  investigation  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Italy  matenally  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Initiatioii  of  Investigatioa 

Under  section  702(c)  of  the  Act.  we 
must  determme,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  wire 
fabric  from  Italy  and  have  found  that  it 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  wnetiier  manufacturers, 
producers,  or  exporters  in  Italy  of  wire 
fabric  receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  February  13, 
1986. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "Weldea  Sieel  Wire  Fabric  for 
Concrete  Reinforcement"  is  defined  as 
material  composed  of  cold-drawn  steel 
wires,  whether  or  not  deformed, 
fabricated  into  sheets  (or  so-called 
meshi  by  the  process  of  electric  welding. 
The  finished  product  consists  essentially 
of  a  series  ot  )ont(itudinal  and 
transverse  wir^t.  arranged  at 
substantially  nunt  angles  to  each  other 
and  welded  tovetner  at  all  points  of 
intersection,  at-  described  in  ASTM 
Specification^  A-185  and  A-497.  Wire 
fabric  is  cur-fa'Ay  classifiable  under 


item  642.8010  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  government  of  Italy 
which  allegedly  confer  subsidies  on 
manufacturers,  producers,  or  exporters 
in  Italy  of  wire  fabric.  We  are  initiating 
an  investigation  on  the  following 
programs: 

•  Scrap  Subsidy  (Government 
Payments  on  Imports  of  Scrap) 

•  Rebate  of  Customs  Duties  and 
Certain  Indirect  Taxes  Under  Law  639 

•  Preferential  Financing  Under  Laws 
902  and  908 

•  Financial  Aid  Provided  to 
Distressed  Industrial  Sectors  Under  Law 
675 

•  Regional  Tax  Incentives  to  Certain 
Enterprises  in  Northern  and  Central 
Italy 

We  are  not  initiating  an  investigation 
on  the  following  program:  Preferential 
Export  Insurance  Provided  Under  Law 
227.  Petitioner  alleges  that  producers 
and  exporters  of  wire  fabric  in  Italy  may 
benefit  from  a  preferential  government 
insurance  scheme  and  a  government 
export  insurance  program  whereby 
coverage  on  loans  for  export  is  obtained 
at  a  reduced  rate.  We  requested  further 
information  from  petitioner  as  to 
whether  the  rates  paid  were  adequate  to 
cover  the  long-term  operating  costs  and 
losses  of  the  program,  as  required  by 
section  J  of  the  Illustrative  List  of  Export 
Subsidies.  Petitioner  was  unable  to 
provide  this  information.  Therefore,  we 
are  not  including  this  program  in  our 
initiation. 

NotificatioD  of  ITC       ^ 

Section  702(dl  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-confidential 
information.  We  also  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import  ' 

Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  6, 
1966,  whether  there  is  a  reasonable 
indication  that  imports  of  wire  fabric 
from  Italy  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise. 


UMI 


it  will  prpceed  according  to  statutory 

procedures. 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  10, 1985. 

[FR  Doc.  85-29713  Filed  12-13-85: 8:45  am] 

BMJJNO  CODE  3510-OS-M 


[C-201-502] 

Initiation  of  Countervailing  Duty 
Investigation;  Welded  Steel  Wire 
Fabric  for  Concrete  Reinforcement 
From  Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Conunerce. 
action:  Notice. 

summary:  On  the  basis  of  a  i>etition 
filed  in  proper  form  writh  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Mexico  of  welded  steel  wire  fabric  for 
concrete  reinforcement,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervaihng  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Mexico 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  January  6, 1986.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  February  13. 1986. 
EFFECTIVE  DATE:  December  16, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Martin.  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-2830. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  20, 1985,  we  received  a 
petition  in  proper  form  filed*by  the  Wire 
Reinforcement  Institute,  Inc.,  on  behalf 
of  the  U.S.  industry  producing  welded 
steel  wire  fabnc  for  concrete 
reinforcement  (wire  fabric).  In 
compliance  with  the  filing  requirements 
of  9  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Mexico  of  wire  fabric  receive 
subsidies  within  the  meaning  of  section 
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701  of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
this  merchandise. 

On  April  23. 1985,  the  Office  of  the 
United  States  Trade  Representative 
announced  that  Mexico  is  a  "country 
under  the  Agreement",  within  the 
meaning  of  section  701(b)(2)  of  the  Act. 
Consequently,  Title  VII  of  the  Act 
applies  to  this  investigation  and  an 
injury  determination  is  required. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  pitition  sets 
forth  the  allegations  necessary  for 
initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  wire 
fabric  from  Mexico  and  have  found  that 
it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Mexico  of  wire  fabric  receive  benefits 
which  constitute  subsidies.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  February  13. 1986. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "Welded  Steel  Wire  Fabric  for 
Concrete  Reinforcement"  is  defined  as 
material  composed  of  cold-drawn  steel 
wires,  whether  or  not  deformed, 
fabricated  into  sheets  (or  so-called 
mesh)  by  the  process  of  electric  welding. 
The  finished  product  consists  essentially 
of  a  series  of  longitudinal  and 
transverse  wires  arranged  at 
substantially  right  angles  to  each  other 
and  welded  together  at  all  points  of 
intersection,  as  described  in  ASTM 
Specifications  A-185  and  A-497.  Wire 
fabric  is  currently  classifiable  under 
item  642.8010  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  government  of  Mexico 
which  allegedly  confer  subsidies  on'     ,. 
manufacturers,  producers,  or  exporters, 
in  Mexico  of  wire  fabric.  We  are 
initiating  an  investigation  on  the 
following  programs:  .    - 

•  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX). 

•  Preferential  Federal  Tax  Credits 
(CEPROni.  » 

•  Energy  Discounts. 


•  Import  Duty  Reductions  and 
Exemptions. 

•  Accelerated  Depreciation 
Allowances. 

•  New  Exchange  Risks  Trust  Fund 
Program  (HCORCA). 

•  Article  94  Loans. 

Although  not  specifically  alleged  by 
petitioner,  we  are  initiating  an 
investigation  to  find  out  if  the  Mexican 
wire  fabric  industry  receives  any 
benefits  under  the  following  program: 

•  Nacional  Financiera.  S.A.,  Loans 
(NAFINSA). 

•  Trust  for  Industrial  Parks,  Cities, 
and  Commercial  Centers  (FIDEIN). 

•  Foreign  Currency  Financing  of 
Imports  (PROFIDE). 

•  Loans  iropi  the  Mexican  National 
Bank  for  Foreign  Trade  (BANCOMEXT). 

•  Government  Financed  Technology 
Development. 

•  The  Mexican  Institute  of  Foreign 
Trade  (IMCE). 

•  Preferential  Vessel,  Freight,     t 
Terminal  and  Insurance  Benefits. 

•  Fund  for  Industrial  Development 
(FONEI). 

•  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN). 

•  National  Fund  for  Industrial ' 
Development  (FOMIN).        ^ 

•  Port  Facilities. 

•  Preferential  State  Investment 
Incentives. 

•  Export  Credit  Insurance. 

•  Drawback  Adjusted  for  Changes  in 
Exchange  Rates. 

•  Temporary  Importation  Scheme. 
We  are  not  initiating  an  investigation 

on  the  following  projjram:  Preferential 
Pricing  of  Wire  Rod  Inputs  Used  for 
Export  Petitioner  alleges  that 
manufacturers  of  wire  fabric  receive 
preferential  pricing  of  wire  rod  inputs, 
citing  Welded  Carbon  Steel  Pipe  and 
Tube  from  Mexico  as  documentation  for 
this  program.  In  the  Preliminary 
Affirmative  Countervailing  Duty    - 
Determination:  Welded  Carbon  Steel 
Pipe  and  Tube  Products  from  Mexico  (50 
F.R.  4555)  (January  31, 1985),  the 
program  which  was  found 
countervailable  was  "Preferential 
Pricing  of  Sheet  Inputs  Used  for  Export". 
This  finding  does  not  lend  itself  to 
parallel  comparison  with  the  present 
case  because  the  input  under 
consideration  in  that  case  (sheet)  is  not 
the  same  input  as  that  for  wire  fabric. 
We  requested  clarification  of  the  above 
allegation,  but  petitioner  has  presented 
no  further  information.  Therefore,  we 
are  not  including  this  program  in  our 
initiation. 


Notification  of  rrc 

Section  702rd]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-confidential 
information.  We  also  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  sudi 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy         is 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Detetmination  by  ITC 

The  ITC  will  determine  by  January  6, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  wire  fabric 
from  Mexico  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
statutory  procedures. 
Gilbert  B.  KapUn. 

Deputy  Assistant  Secretary  for  In^fort 
A  dministration. 

December  4, 1985. 

[FR  Doc.  85-29714  Filed  12-13-85;  8:45  am) 

8ILMQ  CODE  3S10-08-N 


[0-307-506] 

Initiation  of  Countervailing  Duty 
Investigation;  Welded  Steel  Wire 
Fabric  for  Concrete  Reinforcement 
From  Venezuela 

agency:  Import  Administration. 
International  Trade  Administration. 

Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  welded  steel  wire  fabric 
for  concrete  reinforcement,  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  itom  Venezuela 
materially  in)ure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  January  6, 1986.  If  our 
investigation  proceeds  normally,  we  will 
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make  our  preliminary  determination  on 
or  before  February  13, 1986. 
EFFEcnvc  D*T«:  December  16, 1985. 

FOR  FUfrrxCR  INFORMATKM  CONTACT: 

Mary  Martin,  Office  of  Investigations, 
Import  Administration,  International 
Ti-ade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202)  377-2830. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  20, 1985,  w&  received  a 
peution  in  proper  form  filed  by  the  Wire 
Reinforcemeni  ijisiitue.  Inc.,  on  behalf  of 
ihe  U.S.  industry  producing  welded  steel 
wire  fabric  for  concrete  reinforcement 
(wire  fabric).  In  compliance  with  the 
filing  requirements  of  S  355.28  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
D'^oducers,  or  exporters  in  Venezuela  of 
wire  fabric  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
an  industry  in  the  United  States  is 
iftreatened  with  material  iniury  by 
reason  of  imports  of  this  merchandise. 

Since  Venezuela  is  a  "country  under 
itie  Agreement"  within  the  meaning  of 
section  701(bl(3)  of  the  Act.  Title  VII  of 
the  Act  applies  to  this  investigation  and 
the  ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Venezuela  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
oeiition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
initiation  of  a  countervailmg  duty 
•pvestigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  wire 
fabric  from  Venezuela  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Venezuela  of  wire  fabric  receive 
benefits  which  constitute  subsidies.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
on  or  before  February  13, 1986. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "Welded  Steel  Wire  Fabric  for 
Concrete  Reinforcement"  is  defined  as 
material  composed  of  cold-drawn  steel 
wires,  whether  or  not  deformed, 
fabricated  into  sheets  (or  so-called 
mesh)  by  the  process  of  electric  welding. 


The  finished  product  consists  essentially 
of  a  series  of  longitudinal  and 
transverse  wires  arranged  at 
substantially  right  angles  to  each  other 
and  welded  together  at  all  points  of 
intersection,  as  described  in  ASTM 
Specifications  A-185  and  A-497.  Wire 
fabric  is  currently  classifiable  under 
item  642.8010  of  the  Tan ff  Schedules  of 
the  United  Siaies  Annotated  (TSUSA). 

Allegations  of  Subsidies 

The  petition  lists  a  number  of  < 

practices  by  the  government  of 
Venezuela  which  allegedly  confer 
subsidies  on  manufacturers,  producers, 
or  exporters  in  Venezuela  of  wire  fabric. 
We  are  initiating  an  investigation  on  the 
following  programs: 

•  Loans  from  the  Venezuela 
Investment  Fund  (FIV). 

•  Export  Certificates  for  Credit 
Against  Income  Taxes.  ^ 

•  Multiple  Exchange  Rates. 

•  Tax  Contributions  to  Cover  Debt 
Service  Costs. 

Although  not  specifically  alleged  by 
petitioner,  we  are  initiating  an 
investigation  to  find  out  if  the 
Venezuelan  wire  fabric  industry 
receives  any  benefits  under  the  > 
following  programs: 

•  Prefential  Export  Financing. 

•  Ministry  of  Finance  Loans. 

•  Loans  from  the  Industrial  Credit 
Fund  (FONCREl). 

•  Preferential  Tax  Incentives. 

Notification  of  ITC 

Section  7021  d)  of  the  Act  requires  us 
to  notify  the  FTC  of  t^is  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  wiU 
notify  the  ITC  and  make  available  to  n 
all  non-privileged  and  non-confidential 
information.  We  also  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  6, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  wire  fabric 
from  Venezuela  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 


otherwise,  it  will  proceed  according  to 
statutory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretanfor  Import 
Administration. 

December  9, 1985. 

[PR  Doc  85-29715  #iied  12-ia-85;  8:45  am] 

BtUJNO  COOC  3S10-OS-M 


Decision  on  Apotication  for  Duty-Free 
Entry  of  Scientific  Instrument;  North 
Carolina  State  University 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  879, 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.  85-262.  Applicant :  North 
Carolina  State  University,  Raleigh.  NC 
27695-7619.  Instrument:  Root  Length 
Scanner.  Manufacturer:  Commonwealth 
Aircraft  Corporation  Limited,  Australia. 
Intended  Use:  See  notice  at  50  FR  34538. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is  . 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
optically  scans  and  provides  a  digital 
readout  measurement  of  sample  root 
length  for  diameters  of  0.1  to  2.0 
millimeters  with  typical  accuracy  values 
of  ±5.0  percent  for  a  15  to  60  meter 
sample  range.  The  capability  of  the 
foreign  instrument  described  above  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11-105,  ImDortation  of  Duty-Free 
Educational  and  Scientific  Materials). 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-29718  Filed  12-13-85:  8:45  am] 

BILUNQ  CODE  3510-OS-N 


National  Oceanic  and  Atmospheric 
Administration 

Permits;  Pacific  Coast  Grounaf ish 
Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (NMFSj,  NOAA.  Commerce. 


Federal  Register  /  Vol.  50,  No.  241  /  Monday.  December  16,  1985  /  Notices 


51279 


action:  Notice  of  request  for 
experimental  Hshing  permit  applications 
and  request  for  cqmments. 

summary:  This  notice  annouinces  that 
NMFS  will  receive  applications  for 
experimental  fishing  permits  to  harvest 
groundfish  using  set  nets  [anchored 
gillnets)  targeting  on  sablefish  in  the 
fishery  conservation  zone  off  the  coasts 
of  Washington,  Oregon,  and  California 
in  .1986.  This  notice  provides  instructions 
on  applying(for  this  experimental  fishing 
which  otherwise  would  be  prohibited  by 
Federal  regulations. 

date:  Applicati(!^s  for  1986  must  be 
received  not  later  than  January  30, 1986. 
Comments  on  the  experimental  Bshing 
permit  applications  will  be  solicited  by 
notice  in  the  Federal  Register  after 
applications  are  received. 
ADDflESS:  Send  applications  and 
comments  to  Roiland  A ,  Schmitten, 
Director,  Northwest  Region,  NMFS,  BIN 
C15700,  7600  Sand  Point  Way  NE..  Bldg. 
1,  Seattle,  W  A  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holland  A.  Schmitten,  206-526-6150. 

8UPPLEMENTAPY  INFORMATION:  The 

Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and 
implementing  regulations  (50  CFR  Part 
663)  specify  that  experimental  fishing 
permits  (EFPs)  may  be  issued  to 
authorize  fishing  that  would  otherwise 
be  prohibited  by  the  FMP  and 
regulations.  The  procedures  for  issuing 
EFPs  are  contained  in  the  regulations  at 
§  663.10. 

Regulations  at  S  663.26(c)  prohibit 
fishing  for  groundfish  using  set  nets 
(anchored  gill  nets)  north  of  38*  N. 
latitude,  The  Pacific  Fishery 
Management  Council  (Council),  when 
developing  the  FMP.  was  concerned 
about  the  potential  for  an  unacceptably 
high  incidental  catch  of  salmon  and 
halibut,  the  potential  for  set  nets  to 
continue  fishing  indefinitely  if  lost  or 
unattended,  and  the  potential  for 
conflict  between  fixed  and  mobile  gear 
if  used  in  the  same  area.  In  addition,  the 
major  targe*  soecies  of  set  net  fisheries, 
sablefish,  are  cun-ently  fully  utilized  by 
other  gear  types.  In  order  to  obtain 
information  on  set  nets  and  their  use  in 
harvesting  groundfish,  NMFS  has  issued  " 
EFPs  for  the  use  of  set  nets  to  harvest 
sablefish  wth  incidental  takes  of 
lingcod  and  rockfish  primarily  off 
northern  Vv  ashington  each  year  since 
1982. 

NMFS  is  considering  issuing  similar 
EFPs  again  m  1986  in  the  event  that 
further  information  is  needed  on  the  use 
of  this  kind  o*  gear.  Data  collected  from 
the  twelve  vessels  involved  in  the 
experimenisi  sablefish  set  net  fishery  in 


1985  are  currently  being  analjrzed  and 
the  final  report  will  be  presented  at  the 
March  11-13, 1988,  meeting  of  the  Pacific 
Fishery  Management  Council  in 
Portland.  Oregon.  The  decision  on 
whether  to  consider  all,  some,  or  none  of 
the  EFP  applications  will  be  fatfsed  on  a 
number  of  factors  including  the  results 
of  past  studies  on  this  experimental 
fishery,  what  additional  information  is 
needed,  recommendations  made  by  the 
Council  at  the  March  meeting,  and 
comments  received  from  the  public.  It  is 
possible  that  the  information  collected 
to  date  may  be  adequate  for  evaluating 
this  fishery  and  no  further  EFPs  will  be 
issued  for  this  purpose.  The  purpose  of 
issuing  EFPs  is  to  obtain  information 
about  the  use  of  this  gear  through 
experimental  fishing  procedures,  and  to 
determine  whether  such  fishing  methods 
and  gear  can  be  incorporated  into  the 
groundfish  management  plan  without 
undue  negative  impact  on  the  resource 
or  on  other  fishermen. 

In  order  to  obtain  a  broad  base  of 
information,  the  EFPs,  if  issued  in  1986, 
may  restrict  fishing  to  specific  areas 
other  than  off  northern  Washington 
where  past  experimental  effort  has  been 
concentrated.  The  number  of  EFPs 
issued  in  1986,  if  any,  may  be  limited  by 
the  funds  available  to  pay  for  observers 
to  collect  experimental  data  and  to 
monitor  permit  compliance.  Only  three 
permits  were  issued  in  1984  because  of 
limited  funds.  Potential  applicants 
should  understand  that  it  is  quite 
possible  that  the  sablefish  experimental 
set  net  fishery  may  not  be  continued  in 

1986  and  that  no  EFPs  may  be  issued.  If 
the  program  is  continued,  it  is  possible 
that  only  a  small  niunber  of  permits  may 
be  issued. 

Application  Procedures 

Fishermen  interested  in  obtaining  an 
EFP  to  use  set  nets  to  harvest  sablefish 
must  submit  a  written  application  to  the, 
NMFS  Northwest  Regional  Office  that 
includes  all  of  the  information  specified 
in  §  663.10(b;i  EFP  Application 
Procedures  and  adaitional  information 
as  requested  herein.  The  following  list 
includes  all  the  required  information. 
Applications  which  are  deficient  in 
providing  any  of  the  required 
information  will  be  returned  to  the 
applicant  and  not  considered  unless  the 
required  information  is  resubmitted  in 
writing  within  10  days  of  receipt  of 
notice  from  NMFS  of  the  deficiencies. 
The  following  information  must  be 
included  in  the  application,  which 
should  be  entitled  "Sablefish  Set  Net 
EFP  Application". 

1.  The  date  of  the  application. 

2.  Applicant  Information.  Applicant 
must  provide  the  following: 


a.  Applicant's  name. 

b.  Mailing  address. 

c.  Telephone  nimiber. 

d.  Operator — names  and  addresses  of 
individuals  who  are  expected  to  be 
operating  the  vessel  under  the  EFP. 

Note. — The  EFP,  if  issued,  will  designate 
the  applicant  as  the  permittee  and  any 
operators,  other  than  the  applicant,  must  be 
listed  on  the  EFP.  EFPs  will  be  valid  only  for 
the  vessel  for  which  they  are  issued  and  only 
when  such  vessel  is  operated  by  one  of  the 
individuals  listed  on  the  EFP. 

3.  Vessel  Information.  Applicants 
must  provide  the  following  information 
on  each  vessel  they  intend  to  use. 

a.  Vessel's  name. 

b.  Vessel's  identification  number, 
i.  U.S.  Coast  Guard  documentation 

number,  or 

ii.  State  license  or  registration 
number.  * 

c.  Length  of  vessel. 

d.  Net  and  gross  tormage  of  vessel. 

e.  Home  port. 

f.  Vessel's  owner  and  master — name, 
address,  telephone  nimiber. 

g.  Describe  the  current  fisheries  that 
the  vessel  is  operating  in. 

Note. — EFPs  are  not  transferable.  Alternate 
vessels  will  not  be  authonzed  unless  the 
permittee  adequately  demonstrates  that  the 
permitted  vessel  is  incapacitated  or 
otherwise  unsuitable  for  the  purposes  of  the 
EFP. 

4.  Statement  of  Purposes,  Goals  and 
Significance  of  the  experiment  for  whidi 
the  EFP  is  needed.  Applicants  should 
describe  the  purposes  and  goals  of  the 
experiment  for  which  an  EFP  is  needed, 
including  a  general  description  of  the 
arrangements  for  disposition  of  all 
species  harvested  imder  the  EFP  and  a 
statement  of  whether  the  proposed 
experimental  fishing  has  broader 
significance  than  the  appUcant's 
individual  goals. 

The  application  should  describe  the 
experience  of  the  applicant  and  eadi 
operator  with  respect  to  harvesting 
sablefish,  lingcod,  and  rockfish,  and 
their  experience  and  knowledge  in 
constructing  and  utilizing  gill  nets, 
especially  those  designed  to  be 
anchored  on  the  bottom  (set  nets)  at 
depths  of  100  fathoms  or  more.  This 
information  is  required  to  enable  NMFS 
to  determine  whether  further 
experimentation  with  set  net  fishing  is 
warranted  and  to  select  among 
applicants  if  a  limited  nimiber  of  EFPs  is 
issued.  This  information  must  include: 

a.  A  description  of  the  current 
fisheries  in  which  the  applicant/ 
operator  is  operating; 

b.  A  description  of  the  applicant/ 
operator's  knowledge  and  experience 
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with  groundfish  nsheries  and  the  use  of 
set  nets; 

c.  A  description  of  any 
experimentation  the  applicant/operator 
is  wiUing  to  undertake  that  is  above  and 
beyond  the  experimental  program  to 
date. 

5.  Dates.  The  application  must  include 
the  approximate  dates  the  applicant 
expects  to  fish  under  the  EFP. 

Nota.— Set  net  EFTs,  if  issued,  will 
probably  be  effective  only  for  the  period  of 
May  1  to  December  31. 1986. 

The  EFPs  may  require  a  minimum 
amount  of  fishing  e^ort  every  month 
such  as  a  minimum  of  six  sets  of  one  or 
more  nets  (each  with  a  total  length  of  at 
least  600  feet  j  and  a  total  landing  of  at 
least  500  pounds  of  sablefish  each 
month  that  the  permit  is  valid. 
Apphcants  should  indicate  only  those 
dates  that  they  can  fish  under  the  EFP 
and  can  meet  these  sample  minimum 
effort  requirements. 

6.  Area.  Applicants  should  describe 
where  they  propose  to  fish. 

Applicants  must  select  two  of  the 
following  areas  for  their  EFPs  and 
indicate  which  area  is  their  first  choice 
and  which  area  they  would  prefer  as  an 
alternate.  Only  a  limited  number  of  EFPs 
may  be  issued  in  each  area,  so 
applicants  should  carefully  consider 
their  selections.  Applicants  should 
consult  the  "Permittee  Selection 
Criteria"  section  of  this  notice  as  it 
relates  to  the  selection  of  areas. 

a.  Vancouver  Area — ^north  of  47*30'  N. 
latitude. 

b.  Northern  Columbia  Area — From 
47*30'  N.  latitude  south  to  45*30'  N. 
latitude. 

c.  Southern  Columbia  Area — from 
46*30'  N.  latitude  south  to  43*00'  N. 
latitude  (overlaps  Northern  Columbia 
Area  from  45*30'  to  46*30'  N.  laHtude). 

d.  Eureka  Area— from  43*00'  N. 
latitude  south  to  40*30*  N.  latitude. 

7.  Water  Depth.  Applicants  should 
indicate  the  depth  ranges  at  which  they 
propose  to  use  their  gear.  The  EFPs,  if 
issued,  may  restrict  or  require  the  use  of 
the  nets  in  some  of  the  depth  ranges  in 
some  areas. 

8.  Gear.  Applicants  should  describe 
the  type,  size  and  amount  of  gear  they 
propose  to  use  under  this  EFP. 

Applicants  should  be  aware  that  the 
EFPs  may  include  further  gear 
specifications  and  restrictions  that  may 
not  be  specified  in  these  application 
procedures,  such  as  mandatory  use  of 
biodegradable  cotton  twine  to  connect 
the  webbing  to  the  corkline.  The 
application  must  include  the  following 
information: 

a.  Mesh  size.  The  permits  may  require 
two  mesh  sizes  in  each  net.  All 
shackles/ nets  may  be  required  to  have 


varying  or  equal  amounts  of  a  larger  and 
smaller  mesh  webbing  as  defined  below. 

Applicants  should  indicate  the 
specific  size  of  large  and  small  mesh 
they  propose  to  use. 

i.  Large — select  one  mesh  size  from 
5%"  to  7".^ 

ii.  Smalls-select  one  mesh  size  from 
4y4"to5V4"^. 

b.  Type  and  size  of  twine. 

c.  Height  of  net.  Indicate  the  depth 
(number  of  meshes)  of  the  net  you 
propose  to  use.  The  EFPs  may  require 
that  all  nets  be  the  same  height. 

d.  Length  of  net.  Indicate  the 
maximum  amount  of  net  that  you 
propose  to  use.  Each  net/shackle  may 
be  required  to  be  the  same  length  and 
constructed  the  same.  The  EFPs  may 
also  restrict  the  total  amount  of  net  that 
a  vessel  can  fish  simultaneously. 

9.  Fish  species.  Applicants  should 
describe  the  species  (directed  and 
incidental)  expected  to  be  harvested 
under  the  EFP  and  the  amounts  of  such 
harvest  necessary  to  conduct  the 
experiment.  Applicants  should  include 
the  estimated  amount  of  each  fish 
species  they  propose  to  harvest  each 
month  that  they  propose  to  fish.  Such 
estimates  should  be  based  on  a 
reasonable  quantity  that  can  actually  be 
harvested  and  the  minimum  which  is 
needed  by  the  applicant  to  participate  in 
the  experimental  fishery. 

Note. — The  target  species  for  this 
experimental  fishery  is  sablefish  «irith 
incidental  catches  of  hnj;cod  and  rockfish. 
The  EFPs  may  restrict  the  total  amount  of 
each  species  that  can  be  harvested. 

10.  Other  Conditions.  As  this  is  an 
experimental  fishery,  the  EFPs  may 
include  other  requirements  that 
applicants  must  comply  with,  such  as 
carrying  an  observer. 

Nota. — EFPs  will  not  be  issued  to 
applicants  who  may  be  unable  or  unwilling  to 
cooperate  with  NMFS  on  these  conditions. 
The  applicants'  past  performance  under  EFPs 
and  their  past  relationships  with  Federal  and 
State  enforcement  officers  and  management 
personnel  may  be  included  in  the  criteria  for 
selecting  permittees. 

a.  Observers. 

i.  Applicants  must  indicate  whether 
they  will  be  able  to  provide  board,  living 
accommodations,  and  safe  working 
conditions  for  an  observer  who  may 
accompany  the  vessel  on  each  trip 
under  the  EFP. 

ii.  Applicants  must  indicate  whether 
they  will  be  able  to  provide  at  least  48 
hours'  notice  prior  to  departure  on  each 
trip. 

b.  Logs  and  Reporting  Requirements. 
i.  Applicants  must  indicate  whether 

they  will  be  able  to  maintain  detailed 
logs  on  the  fishing  operation  including 


descriptions  of  gear  conflicts  and 
numbers  and  estimated  weights  of  fish 
species  retained  and  those  discarded  on 
each  set. 

ii.  Applicants  must  indicate  whether 
they  will  be  able  to  submit  the  detailed 
logs  to  NMFS  within  5  days  of  the  end  of 
each  trip. 

iii.  Apphcants  must  indicate  whether 
they  will  be  able  to  submit  copies  of 
their  delivery  receipt  (fish  ticket)  for 
each  trip  under  the  EFP  within  5  days  of 
the  end  of  each  trip. 

iv.  Applicants  must  indicate  whether 
they  will  agree  to  the  public  release  of 
any  and  all  information  collected  by 
observers  or  the  permittee  relative  to  the 
experimental  fishery. 

c.  Experimental  Stipulations — 
Applicants  should  indicate  whether  they 
will  be  able  occasionally  to  test  depths, 
areas,  times,  or  gear  different  from  those 
requested  in  the  application.  The 
apphcant  should  describe  any 
limitations  that  may  affect  his  ability  to 
perform  such  experiments. 

Note. — An  applicant  should  be  aware  that 
an  EFP,  if  issued,  will  restrict  his  proposed 
fishing  operations  and  may  require 
experimental  Ashing  that  was  not  proposed 
by  the  applicant. 

11.  Signature.  Applicant  must  sign  the 
application. 

Permittee  Selection  Criteria 

If  a  decision  is  qiade  to  issue  EFPs  in 
1986,  then  a  number  of  factors  will  be 
taken  into  consideration  in  the  process 
of  selecting  permittees  from  the 
applications  received.  The  purpose  fpr 
issuing  the  EFPs  is  to  gather  further 
information  on  this  experimental 
fishery,  therefore  only  a  limited  numbibr 
of  permits  may  be  issued  in  eafh  area. 
The  number  issued  will  be  based  on 
information  needs  for  each  area  and  the 
logistical  and  financial  constraints  of 
maintaining  adequate  observer  coverage 
on  each  of  the  experimental  vessels.  In 
this  regard,  it  should  be  noted  that 
considerable  data  on  this  experimental 
fishery  have  been  collected  from  the 
areas  north  of  47*30'  N.  latitude  and 
therefore  few,  if  any,  permits  may  be 
issued  for  that  area.  On  the  other  hand, 
information  needs  in  other  areas,  if  any, 
may  be  given  a  higher  priority. 
Therefore,  applicants  choosing  the 
Vancouver  area  (north  of  47*30'  N. 
latitude)  as  their  first  choice  should  be 
aware  that  their  chances  of  obtaining  a 
permit  may  be  small  compared  with 
other  areas. 

Applicants  willing  to  make  minimal 
fishing  effort  during  the  entire  period 
from  May  1  to  December  31, 1986,  may 
be  more  likely  to  be  selected  than  those 
who  propose  to  fish  only  during  a 
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limited  period.  However,  applicants 
preferring  to  obtain  permits  for  only  a 
shorter  period  may  be  considered  for 
their  limited  time  period  if  there  is  a 
shortage  of  applicants.  They  may  also 
be  considered  as  alternates  should  one 
of  the  longer-term  permittees  cease 
Hshing. 

If,  after  taking  the  area  and  time 
selection  factors  into  account,  the 
number  of  applicants  still  exceeds  the 
number  of  permits  to  be  issued,  then 
NMFS  may  develop  a  prioritized  list  of 
successful  applicants  based  on  an 
evaluation  of  each  application  or  a 
random  drawing,  or  a  combination  of 
both.  Any  evaluation  would  be  based  on 
a  determination  of  which  proprasals  are 
best  suited  to  achieve  the  purpose  of  the 
EFP  provisions  with  regard  to  obtaining 
needed  information  on  the  use  of  set  net 
gear.  The  evaluation  would  consider  the 
applicants'  experience  and  ability  to 
comply  with  the  conditions  of  the 
experiment  that  will  be  specified  in  the 
permits.  If  objective  evaluation  does  not 
sufficiently  limit  the  number  to  be 
considered  in  each  area,  a  random 
drawing  may  be  used  to  select 
successful  applicants.  The  resulting  list 
will  rank  applicants  in  each  area.  Those 
ranked  at  the  top  of  the  list,  within  the 
number  of  permits  to  be  issued  for  that 
area,  will  be  selected.  The  remaining 
applicants  would  be  retained  in  the 
listed  order  as  alternates  should  the 
successful  applicant  decline  or 
discontinue  fishing  for  any  reason  other 
than  having  achieved  an  established 
quota. 

After  the  closing  date  for  receipt  of 
applications,  NMFS  will  publish  a  notice 
in  the  Federal  Register  acknowledging 
the  completed  applications  received  and 
will  give  interested  persons  an 
opportunity  to  comment.  Copies  or  a 
summary  of  all  applications  received 
will  be  forwarded  to  the  Pacfic  Fishery 
Management  Council  and  other  entities 
as  prescribed  in  §  663.10(c)  prior  to  the 
March  11-13, 1986,  Council  meeting  in 
Portland.  NMFS  will  announce  its 
decision  on  how  many,  if  any,  EFPs  will 
be  issued  shortly  after  the  Council 
meeting.  If  it  is  decided  that  information 
on  this  experimental  fishery  is  needed  in 
1986  and  a  decision  is  made  to  issue 
EFPs,  then  the  selection  among 
applicants  will  commence.  It  is 
anticipated  that  the  selection  of 
permittees,  if  permits  are  to  be  issued, 
will  be  announced  during  the  first  week 
of  April.  All  applicants  will  be  notified 
in  writing  of  their  selection  or  their 
ranking  as  alternates  by  mid-April. 


(16  U.S  C.  laoi  et  seq.) 


Dated:  December  11. 1985. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service.  " 
[PR  Doc.  85-29742  Filed  12-13-85;  8:45  am] 

MUJNO  COOE  3510-22-M 

Marine  Mammals;  Issuanca  of  Permit; 
Jamaa  T.  Harvay 

On  October  11, 1985,  notice  was 
published  in  the  Federal  Register  (50  FR 
41549)  that  an  application  had  been  filed 
by  James  T.  Harvey  (P368),  College  of 
Oceanography,  Oregon  State  University, 
Marine  Science  Center,  Newport, 
Oregon  97635  to  take  harbor  seals 
(Phoca  vitulina)  for  captive  research 
and  subsequent  tag  and  release.  **' 

Notice  is  hereby  given  that  on 
December  9, 1985  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forih  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
DC;  Regional  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way,  N.E..  BIN 
C15700,  Seattle,  Washington  98115. 

Dated:  December  9, 1985. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 

National  Marine  Fisheries  Ser\'ice. 

[FR  Doc.  85-29675  Filed  12-13-85;  8:45  am] 

BILUNG  COOE  3S10-22-M  ' 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)ustlng  Limit  for  Certain  Cotton, 
Textile  Products  Produced  or 
Manufactured  in  ttie  People's  Republic 
of  China 

December  10, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  17, 
1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 


Background 

On  Decembr  28, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
50432)  which  announced  import  restraint 
limits  for  certain  specified  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  including  Category  320pL 
(only  T.S.U.S.  items  320.—.  321.—. 
322.—.  326.—,  327.—,  and  32a— with 
statistical  suffixes  21,  22.  24.  31,  38, 49. 
§7,  74,  80  and  98),  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  which  began  on 
January  1. 1985  and  extends  through 
December  31. 1985.  The  limit  established 
fop  Category  320pt.  has  been  filled,  in 
part,  because  of  improper  import        * 
charges  which  have  been  revealed  in  a 
recent  investigation.  Accordingly,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
in  the  letter  which  follows  this  notice,  is 
directing  the  Commissioner  of  Customs 
to  deduct  2,975.398  square  yards  from 
the  import  charges  made  to  the  limit 
established  for  Category  320pt.  which 
were  found  to  be  improperly  charged. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S. A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  Apnl  4. 1984  (49  FR 
13397),  June  28 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
December  10, 1985. 

Committee  for  the  Implementatioa  of  TextUe 
Agreements 

Commissioner  of  Customs, 
Department  of  Treasury,  Washington,  D.C. 
20229 

Dear  Mr.  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fit>er  Textile  Agreement  of 
August  19. 1983,  as  amended,  between  tlie 
Governments  of  the  United  States  and  the 
People's  Repubic  of  China.  I  request  that, 
effective  on  December  17, 1985,  you  deduct 
2,975.398  square  yards  from  the  import 
chaises  made  to  the  restraint  limit 
established  in  the  directive  of  December  24. 
1984  for  Category  320pt.*,  produced  or 
manufactured  in  China  and  exported  during 
the  twelve-month  period  which  l>egan  on 
January  1985. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

■  In  Category  320  only  T.S.U.S.  items 
320.—.  321.—.  322.—,  328.—.  327 —.  and 
32&— .  with  Statistical  suffixes  21.  22.  24.  31. 
38, 4a  57. 74. 80  and  98 
[FR  Doc.  85-29723  Rled  12-13-85:  8:45  am] 

MLUNQ  COOC  MtO-On-M 


Amending  the  Bilateral  Agreement 
Concerning  Cotton,  Wooi  and  Man- 
Made  Fll>er  Textie  Products,  Produced 
or  Manufactured  In  Thailand; 
Conpection 

December  11. 1965. 

On  December  2, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
49438)  which  announced  an  amendment 
to  the  bilateral  agreement  with  Thailand 
concerning  certain  specified  categories 
of  cotton,  wool  and  man-made  fiber 
textile  products. 

Line  ten  of  paragraph  two  of  the  letter 
to  the  Commissioner  of  Customs  which 
followed  that  notice  should  be  corrected 
to  read  as  follows:  Extended  on 
November  25  and  27, 1985. 

Line  28  of  paragraph  two  should  be 
amended  to  include  reference  to 
footnote  two,  as  follows:  330-359,  431- 
459  and  630-659.  as  a  group.* 

Footnote  two  should  read  as  follows, 
and  all  succeeding  footnotes  in  the  letter 
to  the  Commissioner  of  Customs  should 
be  renumbered: 

In  paragraph  four  of  the  letter  to  the 
Commissioner  of  Customs,  the  following 
phrase  should  be  deleted:  Which  were 
in  excess  of  the  limit  established  for  that 
period: 

Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-29722  Filed  12-13-85  8:45  am] 

■ajJNQ  CODE  361IMKMI 

DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Postsecondary  Education 

AOENCV:  Department  of  Education. 
action:  Application  Notice  for 
Noncompeting  Continuation  Awards 
under  the  Comprehensive  Program  for 

Fiscal  Year  1986. ;_ 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Comprehensive  Program  of 
the  Fund  for  the  Improvement  of 
Postsecondary  Education. 


*  Not  indading  Categories  355.  358, 455. 855  and 
056. 


The  Secretary  issues  awards  to 
institutions  of  postsecondary  education 
and  other  public  and  private  educational 
institutions  and  agencies  for  the  purpose 
of  improving  postsecondary  education. 

Authority  for  this  program  is 
contained  in  Title  X  of  the  Higher 
Education  Act,  as  amended. 

Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  an  application  for  a  non- 
competing  continuation  award  for  a 
grfunt  originally  funded  in  1984  should  be 
mailed  or  hand-delivered  by  January  21, 
1986.  Non-competing  continuation 
awards  for  grants  originally  funded  in 
1985  should  be  mailed  by  March  5, 1986. 

If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  appHcations 
and  may  decline  to  accept  it. 

Applications  Delivered  by  Mail 

An  application  delivered  by  mail  must 
be  addressed  to  the  Department  of 
Education,  Application  Control  Center, 
Attention:  84.116C,  Washington,  DC 
20202. 

To  establish  proof  of  mailing,  an 
applicant  must  show  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  conmercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  a  private  metered  postmark 
or  a  mail  receipt  that  is  not  dated  by  the 
U.S.  Postal  Service  as  proof  of  mailing. 
An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

Applicants  are  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  Department  of 
Education,  Application  Control  Center, 
Attention:  84.1ieC,  7th  and  D  Streets 
SW.,  Regional  Office  Building  3,  Room 
^3  Washington,  DC  20202. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sunday,  and  Federal 
hohdays. 


Program  Information 

Program  information  wil^be  mailed  to 
eligible  applicants.  Institutions  currently 
receiving  iimds  and  who  satisfy  the 
requirements  of  34  CFR  75.118  and  34 
CFR  75.253  concerning  the  continuation 
of  multi-year  projects  are  eligible  for 
continuation  awards. 

Available  Funds 

Fiscal  Year  1986  funds  have  not  been 
appropriated  for  the  Fund  for  the 
Improvement  of  Postsecondary 
Education.  However,  applications  are 
invited  to  allow  sufficient  time  for  their 
evaluation  and  completion  of  the  grants 
process  prior  to  the  end  of  the  fiscal 
year  should  the  Congress  appropriate 
funds  for  this  program. 

It  is  estimated  that  approximately  100 
continuation  awards,  at  an  average  of 
$70,000,  could  be  made  if  funds  are 
available.  These  estimates  do  not  bind 
the  Department  to  a  specific  number  of 
grants  or  to  the  amount  of  any  grant 
unless  that  amotmt  is  otherwise 
specified  by  statute  or  regulation. 

Application  Forms 

Application  forms  included  in 
program  information  packages  will  be 
sent  directly  to  all  potential  applicants 
that  are  eligible  for  a  continuation 
award. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 
(Approval  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0514). 

Applicable  Regulations 

The  regulations  governing  awards 
made  by  the  Fund  for  the  Improvement 
of  Postsecondary  Education  are 
contained  in: 

(1)  The  Education  Department 
General  Administration  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  and 
79. 

12)  The  regulations  in  34  CFR  Part  630. 

Further  Information 

For  information  contact  the  Fund  for 
the  Improvement  of  Postsecndary 
Education,  regarding  the  Comprehensive 
Program  Continuation  Grants  (&4.116C]; 
Telephone:  (202)  245-8091. 

(20.U.S.C.  1135)  ^ 
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(Catalog  of  Federal  Domestic  Assistance  No. 
84.116C.  Fund  for  the  Improvement  of 
Postsecondary  Education) 

Dated:  December  11. 1985. 
C.  Ronald  Kimberling, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(PR  Doc.  85-29704  Filed  12-13-85;  8:45  ami 

MUJNa  CODE  4000-ei-M 


National  Advisory  Council  on  Indian 
Education;  Closed  Meeting 

agency:  National  Advisory  Council  on 
Indian  Education.  Education. 
ACTION:  Notice  of  closed  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES:  January  7-10. 1986.  9:00  A.M. 
until  conclusion  of  business  each  day. 
ADDRESS:  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW..  Room  2177, 
Washington.  DC  20202.  (202)  732-1887. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lincoln  C.  White,  Executive  Director. 
National  Advisory  Council  on  Indian 
Education.  2000  L  Street  NW..  Suite  574. 
Washington.  DC  20036.  (202)  634-6160. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  established 
to  assist  the  Secretary  in  carrying  out 
responsibilities  under  section  441(a)  of 
the  Indian  Education  Act  (Title  IV  of 
Pub.  L.  92-318).  through  advising 
Congress,  the  Secretary  of  Education, 
the  Under  Secretary  of  Education  and 
the  Assistant  Secretary  of  Elementary 
and  Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

The  closed  meeting  will  start  at 
approximately  9:00  a.m.  and  will  end  at 
the  conclusion  of  business  each  day. 
approximately  5:00  p.m.  The  Council 
will  be  reviewing  applications  submitted 
under  the  (1)  Indian  Controlled  Schools 
authorized  by  Part  A  of  the  Indian 
Education  Act;  (2)  Planning.  Pilot  and 
Demonstration  Projects  and  Educational 
Personnel  Development  (Sections  1005 
and  422)  authorized  by  Part  B  of  the 
Indian  Education  Act;  and,  (3)  Planning. 
Pilot-end  Demonstration  Projects  for 
Indian  Adults  Program  and  Educational 
Services  for  Indian  Adults  Program 


authorized  by  Part  C  of  the  Indian 
Education  Act. 

The  reviewing  of  applications  must  be 
held  in  the  highest  confidence  until  the 
announcement  is  released  by  proper 
authorities  as  to  which  projects  will  be 
funded.  The  premature  disclosure  of 
information  discussed  during  the  review 
process  is  likely  to  significantly  frustrate 
implementation  of  agency  action. 
Financial  information  which  is 
privileged  or  confidential  contained  in 
and  related  to  these  proposals  will  be 
discussed  at  the  review  session.  In 
addition,  discussions  will  touch  upon 
matters  that  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such  matters 
are  protected  by  exemptions  (9).  (4)  and 
(6)  of  section  552b(c)  of  Title  5  U.S.C. 

The  agenda  includes  the  review  of 
applications  submitted  under  the  (1) 
Indian  Controlled  Schools  authorized  by 
Part  A  of  the  Indian  Education  Act;  (2) 
Plaiming.  Pilot  and  Demonstration 
Projects  and  Educational  Personnel 
Development  (Sections  1005  and  422) 
authorized  by  Part  B  of  the  Indian^ 
Education  Act:  and.  (3)  Planning.  Pilot 
and  Demonstration  Projects  for  Indian 
Adults  Program  and  Educational 
Services  for  Indian  Adults  Program 
authorized  by  Part  C  of  the  Indian 
Education  Act.  Under  section  442(b)(2) 
of  Part  D  of  the  Indian  Education  Act. 
the  Council  is  authorized  to  review 
applications  for  assistance  submitted 
under  these  programs  and  to  make 
recommendations  to  the  Secretary  of 
Education  with  respect  to  their 
approval. 

A  summary  of  the  activities  of  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  avaUable  to  the 
public  within  fourteen  days  of  the 
meeting. 

Dated:  December  4, 1985.  Signed  at 
Washington,  D.C. 
Lincoln  C  White,  .  ■ 

Executive  Director.  National  Advisory 
Councilon  Indian  Education. 

[PR  Doc.  85-29743  Filed  12-13-85:  a-45  am] 

WLUNO  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Oak  Ridge  Operating  Sites,  IN; 
Trespassing  on  Depairtment  of  Energy 
Property;  Correction 

This  document  corrects  a  Notice 
concerning  unauthorized  entry  into  and 


upon  the  Y-12  Plant  Site  that  appeared 
at  pages  27843-27844  of  the  Fedanl 
Register  of  July  8. 1985  (50  FR  27843- 
27844).  This  action  is  necessary  to 
correct  the  inadvertent  omission  of  two 
explanatory  sentences  from  the  Notice. 

The  following  correction  is  made  to 
the  Federal  Register  Notice  of  July  8, 
1985.  appearing  at  50  FR  27843: 

On  page  27844,  column  two,  the 
following  two  sentences  are  inserted  as 
a  separate  paragraph  between  the  last 
line  of  the  Y-12  Plant  Site  description 
and  the  date  the  Notice  was  signed: 
"Bearings  shown  refer  to  the  Y-12  Plant 
Grid  System  and  do  not  refer  to  either 
true  or  magnetic  North.  The  Y-12  Want 
Grid  North  is  33°58'32"  West  of  True 
North." 

Dated  at  Washington.  DC,  this  27th  day  (oi 
November  1965. 

John  L  Gilbsrt, 

Exective  Assistant,  Office  of  the  Assistant 

Secretary  for  Defense  Programs. 

[FR  Doc.  85-29728  FUed  12-13-85: 8:45  am] 

■NXma  COOE  MSO-frMI 


Pantex  Plant,  TX;  Trespassing  on 
Department  of  Energy  Property; 
Correction 

This  document  corrects  a  Notice 
concerning  unauthorized  entry  into  and 
upon  certain  portions  of  the  Pantex 
Plant  Site  that  appeared  at  pages  31004- 
31005  of  the  Federal  Register  of  Jtdy  31. 
1985  (50  FR  31004-31005).  This  action  is 
necessary  to  correct  typographical 
errors  in  the  site  description. 

The  following  corrections  are  made  in 
the  Federal  Registn  Notice  of  July  31. 
1985.  appearing  at  50  FR  31004: 

1.  On  page  31004,  column  three,  the 
fourth  full  paragraph,  the  first  sentence, 
second  line,  the  number  "59"  4s  changed 
to  read  to  "to". 

2.  On  page  31004,  column  three,  the 
sixth  full  paragraph,  the  first  sentence, 
first  line,  the  word  "the"  is  changed  to 
read  to  "said". 

3.  On  page  31004.  column  three,  the 
seventh  full  paragraph,  first  sentence, 
first  line,  the  number  "60"  is  changed  to 
read  to  "69". 

Dated  at  Washington.  DC  this  27th  day  of 
November  1985. 

John  L  Gilbert. 

Executive  Assistant,  Office  of  the  Assistant 
Secretary  for  Defense  Programs. 

[FR  Doc.  85-29725  Filed  12-13-85:  &-45  am] 
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Office  of  Conseryation  and 
Renewable  Energy 

(Case  Na  RF-002] 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  for 
Waiver  of  Refrigerator  and 
Refrigerator-Freezer  Test  Procedure 
From  White  Consolidated  Industries, 
Inc. 

agency:  Conservation  and  Renewable 
Energy  Office.  DOE. 
ACTKMi:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  White 
Consolidated  Industries,  Inc.  (WCI]  of 
Cleveland,  Ohio,  requesting  a  waiver 
from  the  U.S.  Department  of  Energy 
(DOE)  test  procedure  for  refrigerators 
and  refrigerator-freezers.  WCI  is  a 
manufacturer  of  home  appliances, 
including  refrigerator-freezers.  WCI  has 
deveiopoed  an  electronic  deforst  control 
for  refrigerator-freezers  that  initiates 
defrost  cycles  in  response  to  operating 
conditions  and  usage  patterns.  The 
petition  requests  DOE  to  grant  WCI 
relief  from  the  DOE  test  procedure  for 
refrigerators  and  refrigerator-freezers 
^or  its  refrigerator-freezer  model 
^quipped  with  the  electronic  defrost 
cQntroI  system  on  the  basis  that  the 
exiting  test  procedure  yields  materially 
inaccurate  estimates  of  the  energy 
consumption  of  such  units.  DOE  is 
soliciting  comments,  data,  and 
information  regarding  the  petition. 
date:  doe  will  accept  comments,  data 
and  information  not  later  than  January 
15, 1986. 

AOORESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Test  Procedures  for 
Consumer  Products,  Case  No.  RF-602, 
Mail  Stop  CE-132.  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585. 
FOR  FURTHER  iNFORMATKMK  CONTACT: 
Michael ).  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
132,  Forrestal  Building,  1000 
Independenece  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-12,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202) 
252-9513 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 


Conservation  Act  (EPCA)  (Pub.  L.  94- 
163,  89  Stat.  917],  as  amended  by  the 
National  Energy  Conservation  Policy 
Act  (NECPA)  (Pub.  L  95-619, 92  Stat. 
3266),  which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including 
refrigerators  and  refrigerator-freezers. 
The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

DOE  has  also  prescribed  procedures 
by  which  manufacturers  may  petition  for 
waiver  of  test  procedure  requirements 
for  a  particular  basic  model  of  a  product 
covered  by  a  test  procedure  and  the 
Department  may  temporarily  waive  such 
test  procedure  requirements  for  such 
basic  model.  Waivers  may  be  granted 
when  one  or  more  design  characteristics 
of  a  basic  model  either  prevent  testing 
of  the  basic  model  according  to  the 
prescribed  test  procedure  or  lead  to 
results  so  unrepresentative  of  the 
model's  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  These  waiver 
procedures  appear  at  10  CFR  430.27. 
Waivers  generally  remain  in  effect  until 
final  test  procedure  amendments 
become  effective,  resolving  the  problem 
that  is  the  subject  of  the  waiver. 

Refrigerator-freezers  are  one  of  the 
products  covered  by  the  Federal  Trade 
Commission's  (FTC)  Appliance  Labeling 
Program.  The  energy  consumption  of 
refrigerator-freezers,  as  determined 
using  DOE's  test  procedure,  forms  the 
basis  of  the  estimated  annual  operating 
cost  figures  which  FTC  requires 
manufacturers  of  refrigerator-freezers  to 
disclose  on  an  EnergyGuide  label  on 
each  unit  to  assist  consumers  in  making 
a  purchasing  decision. 

WCI  filed  a  petition  for  waiver  from 
the  DOE  test  procedure  for  refrigerators 
and  refrigerator-freezers  on  the  grounds 
that  the  procedure  yields  materially 
inaccurate  estimates  of  the  energy 
consumed  by  its  refrigerator-freezer 
model  equipped  with  what  WCI 
describes  as  an  electronic  defrost 
control  system.  WCI  states  that  its 
electronic  defrost  confrol  system 
initiates  defrost  cycles  on  the  basis  of 
compressor  run  time  and  the  length  of 
the  preceding  defrost  period. 

The  petition  states  that  imder  the 
conditions  and  procedures  of  the  current 
DOE  test  procedure  for  refrigerator- 
freezers,  the  energy  consumption  of  a 
refrigerator  equipped  with  an  electronic 
defrost  control  system  will  appear  to  be 
lower  than  a  comparable  timed-defrost 
unit.  The  petition  explains  that  because 


the  unit  will  defrost  less  frequently,  less 
energy  will  be  consumed  during  the  test 
period,  leading  to  test  procedure  results 
that  do  not  represent  accurately  the 
unit's  peformance  on  a  comparable 
basis  with  timed-defrost  units. 

Further,  the  petition  states  that  WCI 
seeks  to  use  the  alternate  test  procedure 
prescribed  in  DOE's  Decision  and  Order, 
published  in  the  Federal  Register  on 
August  23, 1985,  granting  the  Whirlpool 
Corporation  waiver  from  the  DOE 
refrigerator-freezer  test  procedure  for 
Whirlpool's  refrigerator-freezer  models 
equipped  with  electronic  adaptive 
defrost  controls.  50  FR  34189. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confrdential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  D.C,  November  27, 
1985.  •    .  -- 

Donna  R.  Fitzpatricl(. 

Acting  Assistant  Secretary,  Conservation  and 

Renewable  Energy. 

October  23, 1985. 

Michael  |.  McCabe,  Branch  Chief.  Testing 
and  Evaluation,  Conservation  and 
Renewable  Energy,  U.S.  Department  of 
Energy  (Room  GF-217),  1000 
Independence  Ave.,  N.W.,  Washington, 
1X2  20585. 
Dear  Mr.  McCabe: 

1.  Petition  for  Waiver — In  accordance  with 
10  CJ.R.  Part  43a27,  White  Consoldiated 
Industries,  Inc.  (WCI)  petitions  for  waiver  of 
the  test  procedure  set  forth  in  10  CFR  Part 
430,  Subpart  B.  Appendix  Al,  adopted  10 
August  1982,  and  for  use  of  an  alternate  lest 
procedure  described  in  Paragraph  4  below. 
(WCI  is  simultaneously  filing  an  Application 
for  Temporary  Exception  with  the  DOE 
OfTice  of  Hearings  and  Appeals.)  WCI  will  be 
producing  for  sale  to  the  general  public  a  new 
type  of  refrigerator  begmning  in  December. 
1985.  Designated  Frigidaire  Model 
FPCI18TDWO,  this  refrigerator  will  have  an 
electronic  defrost  control  system,  and  use  of 
the  required  Appendix  Al  test  procedure 
referenced  above  will  not  produce  results 
which  correctly  represent  the  performance  of 
this  refrigerator. 

2.  Background  Information — WCI 
manufactures  a  full  line  of  products  for  the 
home  including  refrigerators,  freezers,  ranges, 
ovens,  clothes  washers,  clothes  dryers, 
dishwashers,  room  air  conditioners, 
humidifers  and  dehumidifiers.  The  company 
is  familiar  with  DOE  test  procedures  and  the 
FTC  Energyguide  labeling  requirements.  In 
our  opinion,  the  applicable  DOE  test 
procedure  for  refrigerators,  which  was 
designed  for  units  with  timed  defrost  cycles, 
will  produce  erroneous  results  when  used  for 
testing  a  unit  with  an  electronic  defrost 
control  system  which  does  not  operate  on  a 
timed  cycle.  The  Frigidaire  FPCI18TDWO 
will  defrost  based  on  two  parameters — 
compressor  running  time  and  the  length  of  the 
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"heater-on"  time  in  the  previous  defrost 
period.  The  control  could  initiate  a  defrost 
cycle  after  as  little  as  eight  hours  or  as  long 
as  forty-eight  hours  of  compressor  running 
time 

3.  Upecific  Test  Procedure  Prvblem9^^NHh 
the  test  conditions  and  procedures  currently 
prescribed  by  DOE,  energy  consumption  of  a 
refrigerator  equipped  with  an  electronic 
defrost  control  system  will  appear  to  be 
lower  than  a  comparable  timed-defrost  unit. 
Because  the  unit  will  defrost  less  frequently, 
less  energy  will  be  constimed  during  the  test 
period,  leading  to  a  value  on  the  FTC 
Energyguide  label  which  does  not  represent 
the  performance  of  the  unit  on  a  comparable 
basis  with  timed-defrost  units.  Buyers  could 
be  misled  as  to  the  annual  operating  cost  to 
be  expected  in  normal  service. 

4.  Alternate  Test  Procedures — The       * 
alternate  test  procedure  prescribed  in  the 
Whiripool  case  (Case  No.  RF-OOl)  at  50  FR 
34189  (August  23, 1985),  paragraph  (2),  could 
be  used  to  test  the  Frigidaire  Model 
FPC118TDW0.  This  alternate  procedure 
would  produce  energy  consumption 
measurements  similar  to  those  which  might 
be  encountered  in  actual  use  under  some 
conditions,  and  would  allow  customers  to 
compare  directly  this  refrigerator  with  others 
equipped  with  electronic  defrost  controls. 

5.  Public  Policy  Considerations — Since 
innovation  is  an  essential  part  of  the 
Congressionally-mandated  energy 
conservation  programs,  it  is  in  the  public 
interest  for  DOE  to  facilitate  introduction  of 
new  products  like  electronic  refrigerator 
defrost  controls  which  have  the  potential  for 
saving  energy  by  initiating  defrosting  only 
when  it  is  needed. 

6.  Other  Manufacturers — Whirlpool 
Corporation  has  been  granted  permission  to 
use  this  alternate  test  procedure  for  testing  its 
Whirlpool  ED26SSXM  and  Sears  106.85569 
models. 

If  there  are  any  questions  regarding  this 
matter,  please  refer  them  either  to  Frederick 
Hallett  (202-638-7878)  or  Ralph  Harrington 
(616-754-7131). 

Signed  for  Petitioner. 

White  Consolidated  Industries,  Inc.,  by 

Frederick  H.  Hallett 

Vice  President 

(FR  Doc.  85-29727  Filed  12-l»-«5: 8:45  am] 
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Economic  Regulatory  Administration 
[ERA  Docket  No.  85-38-NG] 

Poco  Petroleum,  Inc.;  Application  To 
Import  Natural  Gas  From  Canada 

aqency:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas  from  Canada  for  short-term  and  spot 

sales. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  2, 1985.  of  an  application 


filed  by  Poco  Petroleiun.  Inc.  (Poco)  a 
wholly-owned  subsidiary  of  Poco 
Petroleum  Ltd.  (Poco  Ltd.)  for  blanket 
authorization  to  import  friam  Canada  up 
to  150  Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery.  The  applicant  will  acquire  gas 
from  its  parent,  Poco  Ltd..  individual 
producers,  producer  groups  and 
associations  for  spot  and  short-term 
sales  to  purchasers  in  the  northwest  and 
midwestem  United  States.  Poco 
proposes  to  file  quarterly  reports  with 
ERA  giving  the  specific  terms  of  each 
import  and  sale,  including  price  and 
volumes. 

The  application  is  filed  with  EPA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  Delegation  Order  No.  0204-111. 
Protests,  motions  to  intervene,  notices  of 
intervention,  and  written  comments  are 
invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.  on  January  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Stronach,  Natural  Gas 
Division,  Economic  Regulatory 
Administration.  Forrestal  Building, 
Room  GA-098, 1000  Independence 
Ave.,  SW.,  Washington.  DC.  20585. 
(202) 252-9622 
Diane ).  Stubbs.  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585,  (202)  252-6667 
SUPPI^MENTARV  INFORMATION:  Poco 
Petroleum,  Inc.  (Poco),  a  Delaware 
corporation  whose  principal  place  of 
busines  is  in  Calgary.  Alberta.  Canada, 
is  a  wholly-owned  subsidiary  of  Poco 
Petroleum,  Ltd.  (Poco  Ltd.)  which 
produces  gas  in  the  provinces  of  Alberta 
and  British  Columbia,  Canada. 

On  Efecember  2, 1982,  Poco  filed  an 
application  for  blanket  authorization  to 
import  up  to  150  Bcf  of  Canadian  natural 
gas  over  a  two-year  period  beginning  on 
the  date  of  first  delivery.  The  gas  which 
Poco  proposes  to  import  would  be  sold 
on  a  short-term  and  spot  basis  to 
various  industrial  commercial  end-users, 
electric  utilities,  agriculturarusers, 
pipelines,  distribution  companies  and 
other  end-users  in  the  northwest  and 
midwestem  United  States.  Poco  states 
that  the  specific  terms  for  each  short 
term  or  spot  sale  will  be  the  product  of 
negotiations  between  the  applicant,  its 
Canadian  suppliers,  and  the  domestic 
purchasers.  The  applicant  will  act  either 
as  an  agent  for  Poco  Ltd.  or  will  itself 
resell  gas  it  has  purchased. 

Poco  states  it  will  acquire  gas  not  only 
from  its  parent,  but  also  from  individual 


producers,  producer  groups  and 
associations.  According  to  the  applicant. 
Poco  Ltd.  currently  operates 
approximately  200  wells  in  the 
I^ovinces  of  British  Columbia  and 
Alberta,  Canada,  which  have  reserves  of 
approximately  400  BcF  of  gas  and 
deliverability  of  approximately  36^  Bcf 
per  year.  Poco  assert  that  approximately 
29  Bcf  of  this  gas  is  excess  and  not 
required  for  delivery  under  existing 
contractual  arrangements. 
:  Poco  States  that  the  terms  and 
conditions  of  each  short-term  or  spot 
sale  will  be  responsive  to  current 
market  conditions.  Thus,  if  Poco  cannot 
obtain  competitively  priced  Canadian 
gas  or  adjust  the  sales  price  to  meet  the 
market  price,  no  sales  will  be  made  and 
no  gas  will  be  imported  under  the 
requested  authorization. 

In  support  of  its  application,  Poco 
believes  that  approval  and 
implementation  of  its  blanket 
authorization  request  will  have  a 
positive  impact  on  the  environmetit  in 
instances  were  the  imported  gas 
displaces  high  sulphur  fuel  oil  and  coaL 
Poco  contends  that  only  existing 
transmission  systems  will  be  used  to 
import  the  gas  and  no  new  construction 
or  separate  facilities  will  be  required.  In 
addition.  Poco  states  that  approval  of  its 
arrangements  would  be  consistent  with 
the  pubhc  interest  because  of  the 
beneficial  competitive  consequences 
inherent  in  freely  negotiated  spot  and 
short-term  sales. 

Poco  proposes  to  file  with  the  ERA 
quarterly  reports  that  will  include  the 
import  and  sale  price,  the  quantity  of 
gas  imported,  the  points  of  entry, 
transporters,  the  duration  of  the 
agreement,  contract  adjustment  and 
take  provisions,  if  any,  the  Canadian 
suppliers,  the  U.S.  purchasers,  as  well  as 
a  description  of  the  markets  served. 

This  application  is  one  of  a  number 
received  by  the  ERA  concerning  the 
purchase  of  imported  gas  for  spot  and 
short-term  blanket  opportunities.  The 
authorization  would  provide  the 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangements  without 
further  regulatory  action.  This 
application  is  similar  to  other  blanket 
imports  the  ERA  has  recently  approved. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE'S  gas 
import  policy  guidelines,  under  whidi 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FH 
6684,  February  22. 1984).  The  objective 
of  this  policy  is  to  free  commercial 
parties  from  imdue  government 
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interference  in  determining  contract 
terms  and  reflects  the  importance  of 
buyer-seller  negotiation.  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Other  Iiiformation 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  niing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076-A,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  They  must 
be  filed  no  later  than  4:30  p.m.,  January 
15, 1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 


decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Poco's  application  is 
available  for  inspection  and  copying  in 
the  Natiu-al  Gas  Division  Docket  Room, 
GA-076-A,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  December  10, 
1985. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Adminsitration. 

[FR  Doc.  29639  Filed  12-13-85;  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA8e-3-20-000  «  001] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  9, 1985. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  November  29, 1985,  tendered 
for  filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Tenth  Revised  Sheet  No.  201 
Tenth  Revised  Sheet  No.  202 
Eighth  Revised  Sheet  No.  203 
Fourth  Revised  Sheet  No.  204 
Alternate  Fourth  Revised  Sheet  No.  204 
Third  Revised  Sheet  No.  324 
First  Revised  Sheet  No.  388 

Algonquin  Gas  states  that  the  purpose 
of  this  filing  is  to  include  in  its  rates  the 
Gas  Research  Institute  ("GRI") 
surcharge  as  authorized  by  Opinion  No. 
243  for  GRI  funding  of  $0.0135  per  Mcf, 
adjusted  to  $0.0131  per  MMBtu.  to  reflect 
Algonquin  Gas'  Btu  billing  basis. 

Algonquin  Gas  proposes  that  the 
effective  date  of  the  above-mentioned 
tariff  sheets  be  January  1, 1986,  as 
authorized  by  Opinion  No.  243. 

Algonquin  Gas  requests  that  the 
Commission  accept  the  above- 
mentioned  tariff  sheets  to  become 
effective  as  proposed  and,  in  the  case  of 
Sheets  No.  204,  Algonquin  Gas  requests 
that  the  Commission  accept  that  sheet 
which  synchronizes  its  rates  with  the 


underlying  rates  of  National  Fuel  Gas 
Supply  Corporation. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accocdance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
16, 1085.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kaniwth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-29683  Filed  12-13-65: 8:45  am] 

MJJNO  COOE  S717-01-M 


[Docket  No.  RP83-44-008] 

Algonquin  Gas  Transmission  Co.; 
Tariff  Filing  Under  Rate  Schedule 
SNG-1 

December  9, 1985. 

Take  notice  that  Algonguin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  November  29, 1985,  submitted 
a  Cost  of  Service  Report  related  to 
service  under  its  Rate  Schedule  SNG-1 
for  the  1984-85  Winter  Delivery  Season, 
as  required  by  the  provisions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Together  with  such 
report  and  reflecting  the  results  of  the 
report  Algonquin  Gas  has  filed  Ninth 
Revised  Sheet  No.  202  to  reflect  a 
positive  current  adjustment  of  $0.0371  to 
the  base  tariff  SNC-1  Demand  Charge 
approved  in  Docket  No.  RP83-44.  Such 
tariff  sheet  is  proposed  to  be  effective 
November  1, 1985. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
conmiissions. 

Any  person  desiring  to  be  hard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
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should  be  filed  on  or  before  December 
16, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29692  Filed  12-13-85:  8:45  am) 

■lUJNO  CODE  6717-01-M 


[Docket  No.  CP86-10-000] 
ANR  Pipeline  C04  Application 

December  10, 1985. 

Take  notice  that  on  October  3. 1985, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP8&-l()-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  ANR  to  continue  to  provide 
transportation  services  on  behalf  of 
certain  shippers  and  to  operate  certain 
facilities  incident  to  the  transportation 
services,  all  as  more  fully  set  forth  in  the 
appendix  hereto  and  in  the  application 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  currently  provides 
transportation  services  for  the  identified 
shippers  pursuant  to  authority  as  set 
forth  in  section  311  of  the  Natural  Gas 
Policy  Act  and  Part  284  of  the 
Commission's  Regulations.  ANR 
proposes  to  continue  the  subject 
services  beyond  October  31, 1985.  and 
specifically  requests  such  authority 
through  December  31, 1986.  It  is 
explained  that  the  continuation  of  the 
services  would  be  pursuant  to  the  terms 
and  conditions  of  the  existing 
transportation  agreements  between 
ANR  and  the  respective  shippers, 
currently  on  file  with  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  31. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Phimb, 
Secretary. 


Shipper,  contract  date,  cwrefYt  Dock*  No.,  muamum  daily  votum* 
dth/d 


Acadian  Gas  Pipeline  System,  02/26/84,  ST84-740,  75,000 

Baltimofe  Gas  ft  Electric  Company,  03/12/85,  ST86-833,  60,000... 

BalUmore  Gas  A  Electnc  Company.  06/12/85.  ST85-1244,  20,000. 

Boston  Gas  Company,  08/25/85.  ST85-,  20,000 _ 

Bndgeline    Gas    Distnbution    Company,    01/09/84,    ST84-67& 
75,000. 


BridgeRne    Gas    Distribution    Company.    05/07/84,    STB4-445, 

(Norttiem  Natural  Gas  Company.  Agent).  100.000 
Bndgeline    Gas    Distnbution    Company.    07/12/84,    ST85-275 

200,000. 
Bridgeline    Gas    Distnbution    Company,    03/11/85,    ST85-.831 

15,000. 

Bridgeline  Gas  Distribution  Company!  05/21/85.  ST85-.  10,000 

The  Cincinnati  Gas  A  Electnc  Company,  09/11/84,  ST85-004 

150.000. 


Receipt  point(s) 


F»om  NGPL  at  Lake  Arthur,  LA 

From  Tennessee  in  HI  270  or  HI  526,  Offshore  TX.. 


From  Calictie  at  various  points  in  Oklahoma. „ 

From  Northern  at  Janeevillc.  Wl.  QrMmburg.  KS 

Fnjm  CIG  in  Beaver  Cty,  OK,  Funk  in  Texas  Cly,  OK. 


From  Riverside  in  Cameron  F>ansh,  LA 

From  TrurAline  at  Supenor's  Lowry  Plant  and/or.. 

From  ONG  m  Custer  Cty,  OK 

From  United  at  Centerville,  LA „.. 


Otizens  Gas  &  Coke  UliMy  Company.  11/21/83,  ST84-1156,  500.. 
Citizens  Gas  &  Coke  Utility  Company.  09/01/83.  ST84-583,  500... 
Columbia   Gas  of  Ohio.   03/27/85.   ST85-e99,   (Northern   Gas 

Marketing.  Agent)  10.000. 
Conumoia  Gas  of  Pennsylvania.  03/27/85,  ST8S-977  (Northern 

Gas  Marketing  Agent)  1,000. 

Commonwealth  Gas  Pipeline.  05/02/85,  ST85-0976,  15,000 

Consotidaled   Edison   Company  of   New   York,   Inc.,  01/21/85 

ST85-989,  50.000 
Consokdated   Edraon  Company  of  New  Yoik.   Inc.,   01/25/85, 

ST85-637.  25.000. 
Consolidated    Eoison    Company  of   New  York,    hK.,   04/15/85 

ST85-1004.  60.000. 
Creole  Gas  Pipeline  Corporation,  12/07/84,  ST85-412,  15,000 

Creole  Gas  Pipeline  Corporatkw,  03/12/85,  ST85-841.  60,000 

Detfj  (las  Pipeline  Corporation,  08/15/84.  ST84-1256,  75.000 


From  Riveniray  in  St.  Mary  Parish,  LA.. 
From  Huff  Ck).  in  SMI  260 


Delivery  point(s) 


Acadian  at   Frankkn.   LA  or  TnaMne  at 

S«jpehor  Oil  Company's  Lowy  PlanL 
To  Tennessee  at  Superior's  Lowry  Plan!  or 
CokimtM  Gulf  m  Patleraon.  LA. 

To  Cokjmbv  Gas  n  Paukknq.  Ohn 

To  TETCO  »i  French  Lek.  IN 

To  Cokjmbia  Guff.  Rivenray,  and/or  Tens 
Gas  in  St  Mary  Pjnsh,  LA. 


1.000  R* 


3M 

5.1 

SBjO 

2*2 


From  Bndgekne  in  St  Lan*y  Pariah,  LA 

From  Yankee  Resources,  ANR  Gathering  Co.  and 

N.W.  Central  at  vanous  pomts  in  OK.  TX,  KS  vd 

LA. 

From  MLV  In  0uBo«  Cty.  IN .^ 

From  Eartsboro  m  Washito  Cly,  OK _ 

From  Norttiem  Natual  in  Qraenaburg,  KS  or 

Janesville,  Wl 

From  Northern  Natural  in  Graanaburg.  KS  or.„ 

Janesville,  Wl 

From  Promark  in  SMI  261 

From  ANR  Gathenng  at  vanous  points  in  0f<.  TX 

andKS. 
From  Producer's  in  Caddo  and  Washita  Counties. 

OK 
From  Teruiessae  in  HI  270,  526 ..._ _ _. 


From  Tennessee  in  SMI  108 

From  Tennessee  in  HI  270  &  HI  526.. 
From  Northern  at  CamarMM 


To  Cokjmbw  Gulf  at  St  Ma>y  Pwah.  LA, 

Riverway  at  Patteraon,  LA. 
To  niiran»a»  and/or  Texas  Gas  in  St  Mary 

Pwah,  LA. 
To  Cokjmba  Gulf  m  Pecan  Wand.  LA 

To  Riverway  at  Patterson,  LA 

To  Texas  Gas  in  Slaughters,  KY.___ 


To  Parwiandto  in  Dsfinance,  Ohio .. 
To  Panftandle  in  Oefirtanca.  Oh«.. 
To  Panfterxlle  in  Definance,  Ohn .. 

Cokjmbia  Gs  in  Paukkng.  Otiio 

To  Panhandle  in  Defiranoe,  0fK>.. 
CokuntM  Gas  in  Paukkng.  Ohio_ 


To  Cokmbia  GuM  in  Pecwi  Islwid.  LA... 
To  Texas  Eastern  m  French  Lick,  IN 

To  Texas  Eastern  in  French  lick.  IN.... 


To  Tennessee   at  ttie   Suoenor 
Lowry,  CokjmbM  GuM  at  Patterson.  LA 

To  Tennessee   at   ttta   Superior   Plant  at 
Lowry 

To  Tennessee   at  ttw   Suoenor   PlanI  in 
Lowry.  Cokjmbia  GuW  at  Panersorv  LA. 

To  Cokjmbie  Gulf  at  St  Mary  PwKh,  LA 

Transco  at  Eunice,  LA 
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Shvpar.  contact  dM>.  currant  Docket  No.,  mnaiium  (My  vokan* 
am/a 


Delhi  Qas  Pipakne  Corporatnn,  02/04/81.  ST81-176  (Exchange) . 
Delhi  Gas  Pipeira  Cotporation.  01/17/85.  ST85-765.  10.000 


East  Tannessaa  Natural  Gas.  04/15/85.  8785-983.  60.000 

Eastern   Shore   Natural  Gas  Company.   08/17/85.   ST85-1384. 
10.000 

Easlaot  Gas  Transinssnn.  04/24/85.  ST85-1385.  12.000 

El  Paso  Nanm  Gas  Compwiy.  07/31/85.  ST8S-168e.  25,000 

Fausana  Pipelme.  03/06/84.  ST84-1032.  50.000 


Racaipl  pointcs) 


From  Delhi  at  various  points  in  OK 

From  Delhi  in  Beaver  County,  OK 


06/01/84.  ST84-1039.  20.000 .... 
04/16/84.  ST84-1168.  50.000..- 


Flonda  Gas  Transmeson  Compwiy.  09/28/84.  ST86-«38.  4000.. 
mma  Power  Company.  06/25/84,  ST84-1156.  12.000 


The  Kansas  Power  A  Ught  Compwiy,  03/01/84,  ST84-838,  2,000 

LGS  kWaslale,  mc  01/03/85.  ST85-680.  2.000 _ 

I  Gas  System.  Inc..  12/26/84.  ST8S-1068.  13,300 


Lousana  Industnal  Gas  Supply  System,  05/05/83,  STB3-518. 
7.000 


Lousiana  Industial  Gas  Supply  System.  01/06/84,  ST84-S03, 

15.000 

Lousana  Industnal  Gas  Supply  System,  01/13/84.  ST84-S01. 

75.000. 

Lousana  Industnal  Gas  Supply  System,  03/26/85,  ST85-871, 

100.000.  ' 

Lousana  Intrastate  Gas  Corporation,  01/11/83.  ST83-656,  6.000.. 

Lync»*«»9  Gas  Company.  11/30/84,  ST85-413,  2.500 

Michigan    Consolidated    Gas   Company.    02/18/83.    ST83-313. 

20.000 
Monterey  Pipelme  Compeny.  06/17/81,  STe2-028.  3.500 


Moolerey  Pipelme  Company.  01/28/84,  STS4-846.  10,000 

Mountaineer  Ga*  Company.  03/12/85.  ST8S-86S.  60.000 - 

National   Fuel   Gas   Supply  Corporation.   04/15/85.   $185-982. 

60.000 
Natml  Gas  Pipeline  Company  o(  America.  03/26/84.  ST84-e73. 

75.000. 
Natural  Gas  Pipelme  Company  ol  America,  07/06/84.  ST85-001 

80.000. 
Natml  Gas  Pipeline  Company  ol  America.  09/12/84.  ST85-037 

(TXO  as  Agent).  15.000 
New  Jersey  Natural  Gas  Company.  08/15/85.  ST85-  (Nonhem 

Gas  Marketing.  Agent).  2S.00O. 
Northern    InlrasUte    Ppelme   Company.    10/26/84.    ST85-1458 

50.000. 
Northern  Mnoa  Gas  Company,  06/14/85,  ST85-11S6.  30,000 


Northern  llknae  Gas  Company  (Hadson.  Agent).  06/09/85,  ST85- 

Northem  Indana  Public  Service  Company.  08/17/83,  ST84-291 

3.500 
Northern  Indiana  Public  Service  Company.  04/23/84.  ST85-596 

70.000. 
North  Central  Public  Service  Company.  08/10/64.  ST84-1256 

12.000 


Northern  Natural  Gas  Company.  02/21/85.  ST85-752.  30,000.. 
Northwest  Pipeline,  02/14/84.  ST84-686.  25.000 „. 


Oho  Gas  Company.  04/04/85,  ST85-978,  10.000.. 


Orange  S  Rockland  UtMes.  Inc .  05/02/85,  ST85-979  (Citizens 

Energy  Corp.:  Agent).  15.000 
Ortjil  Gas  Company.  03/12/84.  STS5-690,  2.000 


Pacific  Lighting  Gas  Supply  Company.  07/12/85.  ST85-100.000 

Paci*c  LigMing  Gas  Supply  Coinpany.  07/29/85.  ST85-(ELCON, 

AganO.  40,000 
Pacifc   Lighting   Gas  Supply   Company,   08/01/85,   ST85-1573, 

90.000. 

Paciflc  Ijghtmg  Gas  Supply  Company.  06/15/85.  ST85-.  50.000 

Paolic  Lighting  Gas  Supply  Company.  08/15/85,  ST8S-,  25,000 

Pacific  UgMng  Gas  Supply  Compwiy.  07/29/85.  ST85-.  40.000 

Pacific  LigMng  Gas  Supply  Company.  08/07/85,  ST85-1687 

The  Peoples  Gas  Light  &  Coke  Company,  11/30/84.  ST85-679 

70.000. 


From  Tennessee  in  HI  270,526 

From  Caliche  Plant  various  poims  in  Oklahoma.. 

From  Plumb  Oil  in  Si  Mary  Pansh.  LA...- 
From  Leede.  Roger  Mils  County,  OK.. 
From  Northern  at  Can«arv«a 


From  Superkx  Oil  at  Lowry.. 

NW  Centtal  in  Rica  Cty,  KS 

OG  in  Beaver  Cty.  OK 

Northern  at  Greensburg,  KS „ „ 

Northwest  or  ANR  Gathenng  at  various  poMa  in  OK. 

TX  and  KS. 

Damson  Oil  at  various  poims  In  LA 

From  Flonda  Gas  in  El  191 

From  NGPL  m  Will  and  McHenry  Countiea,  H. 

From  ANR  Gathenng  at  vanous  pomis  In  OK.  TX 

andKS. 

From  KP»L  In  Cwwtan  Cty,  OK 

From  Superior  Oil  at  the  Lowry  Plant 

From  Superior  Oil  at  its  Lowry  Planl. 


From  TIPCO  in  Oawy  Cty.  OK.. 


From  Tennessee  in  SMI  108 

From  NGPL  at  Lake  Aithir.  LA.. 


From  Nontiem  diverting  vokjmes  tront  UnMad  at 
CanteraHe.  LA. 

From  LIG  at  Bayou  Hebert  LA.. 


From  Live  Oak  at  Vennlion  Pwiah,  LA.. 
From  MichCon  at  Wrikw  Run,  Ml 


From  Monterey  at  W  Gueydan.  LA.„ 

Frtim  ARCO  m  Cameron  Pariah.  LA.. 
From  Tennessee  m  HI  270  and  526.. 

From  Terwassee  in  HI  270.  526 

From  Acadian  in  Franklin.  LA 


From  Superior  Oil  at  Lowry,  LA 

From  Delhi  Gas  in  Kiowa  County,  KS... 

From  Nortfiem  in  Grserisburg,  KS 

From  United  at  CenterviMe „... 


From  Midvrestem  at  MarshfieM,  Wl  or  Northern  at 

Janesville.  Wl. 
Vanous  poinis  m  OK  and  LA 


From  Panhandle  at  Defiance,  OH.. 
From  NGPL  in  W  Johol,  IL 


From  North  Central  in  Ft  Madisoa  lA.. 
MichCon  at  Willow  Run.  Ml.. 


From  United  at  CenterviHe,  LA 

From  Northwest  m  Custer  and  Washita  Counbas,  OK. 

Producer's  m  Caddo  City.  OK 

From  ANR  Gathenng  at  vanous  points  in  OK,  TX 

andKS. 
From  Promark  in  SMI  261 „ 


From  ANR  Gathering  various  poinis  in  TX.  OK,  and 
KS 

Frorn  PhUiips  at  its  Sherman,  TX  Plant 

From  Phillips  al  its -Sherman,  TX  Plant 


Vanous  points  m  OK 


Various  points  in  OK 

Vanous  points  in  OK 

Stiorman  Plant 


Delivery  painl(a) 


At  vanous  points  in  OK 

To  Delhi  n  Harper  wid  Roger  MHa  Cty.  OK 

To  Tenrwaaee  at  Superior's  Plant  in  Loary, 

Cokjmba  GuM  at  Patterson,  LA 
To  Cokjmba  Gas  In  PaukHng.  ONo 


To  Riverway  in  Si  Mary  Pansh,  LA 

To  El  Paso  in  Roger  Mills  County,  OK 

To  LRC  at  Grand  Chomer,  LA 

Cokjmba  Gulf  at  Si  Mary  Pwiah,  LA 

To  LRC  at  Grand  Chenar 

LRC  at  Grand  Chanter 

Patterson,  LA _ „.... 


To  Ftorida  Gas  in  Krolz.  Springs,  LA.. 
To  IPC  in  Henry  Cty,  II __ 


To  Northern  at  Graembuig,  KS 

To  LRC  at  Grand  Chenar 

To  Riverway  at  Patterson,  La.  TaxM  Qas  al 

Eunice.  LA 
To  Northern  at  Greensburg.  KS 


Acadian  PL  at  Franklin,  LA 

Southern  at  Shadyside,  LA 

To  Louisiana  IGS  at  Franklin,  LA.  TnjnUba 
at  Superior's  Lowry  Plant 

To  Louaana  IGS  at  FrankVa  LA.  Tn»*lna 
at  Superior's  Lowry  Plant 

To  Acadian  at  Franklin,  LA 

To  Trunklino  at  Superior's  Lowry  Plant  or 
Patterson,  LA. 

To  LIG  al  Patterson,  LA,  Shaphenl  at  Jen- 
nings or  Garden  City,  LA. 

To  Transco  at  Eunice,  LA _. __ 

To  Panhandle  at  Defiance,  ONo.— 


To  Monterey  In  SI  Lartdry  Pariah,  LA  or 

Krotz  Spnrtgs,  LA. 

To  Monterey  m  SI  Larxlry  Parish,  LA 

To  Tennessee  at  Supenor's  Lowry  Plant 

CohimtMa  GuH  m  Paiterson.  LA 
To  Tennessee  at  Supenor's  Lowry  Plant 

Columbia,  Gulf  in  Patterson,  LA 
To  NGPL  at  Lake  Arthur,  LA _.. 


To  NGPL  at  Lake  Arthur,  LA 

To  NGPL  in  Beaver  Qty.  OK 


To  Texas  Eastern  in  at  French  Lick,  IN  or 

St  Landry  Parish.  LA 
To  LRC  St  Grand  Chenar.  LA  or  Cokjmbia 

Gulf  al  Garden  Oty,  LA 
To  Midwestern  at  Joliet  IL 


To  Midwestern  at  Joliet  IL 

To  NIPSCO  m  Monroe  City.  IN.... 
To  NIPSCO  m  Michigan  City.  IN.. 
MichCon  at  Willow  Run,  Ml 


North  Central  at  Fort  Madison,  lA 

To  Texas  Eastern  at  St  Landry,  LA. 

To  CIG  m  Beaver  City,  OK 

Northern  in  Greensburg,  KS 

To  Ohio  Gas  in  Fulton  City,  OK 


To  Cokjmbia  GuH  in  Pecan  island,  LA . 

To  Orbit  Gas  in  Webster  County.  KY 


To  NGPL  at  Hanslort,  TX.. 
To  NGPL  at  Hansford,  TX.. 


To  NGPL  in  Beaver  Oty,  OK. 

To  Norttiem  at  Greensburg 

CK3  divert  to  Northern 


Kerr-McGee  Hemphill  TX 

From  ANR  Gathering  and  OUar  Sa»ars.. 


To  NGPL  m  Beaver  City,  OK 

TO  f^GPL  m  Beaver  Oty,  OK 

To  Peoples  Gas  In  Will  County,  N.- 
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Stilppar,  eontracl  dala,  cunwit  DockM  No.,  mtxiniuin  (My  voluma 
dtti/d 


nonaw  TiananiMion  Corporation  01/06/84.  ST84-1071.  50.000.. 

Ponchanram  Nalwal  Gat  SyMam.  02/28/84.  ST84-839,  30,000.... 
Pondiailrain  Natural  Qas  SyMam,  07/10/84.  ST84-11S7,  S.OOO.... 
Producar-s  Qas  Comoanv  04/15/83,  ST8»-389.  100,000 


Producar't  Gas  Company,  06/24/83.  ST83-eS8.  50,000. 

Producar's  Qas  Compairy.  11/14/83,  ST84-525,  7,000 

Producar-s  Qas  Company,  12/09/83,  ST84-68S,  10,000. 
Producar's  Gas  Company,  01/13/84,  ST84-605,  25,000.. 


Producar's  Gas  Company,  09/14/84.  $784-1281,  50,000.. 
Producar's  Gas  ComiMny,  10/01/82.  STB3-154.  6,000. 


Richie  Gas  Syslam.  02/15/82,  ST82-290.  2,000 _ 

Rictiia  Gas  System,  6/21/83,  ST84-022,  20,000 _ 

Southeastern    Michigan    Qas    Company,    11/16/84,    ST85-S24, 

10.000. 
Southeastern    Michigan   Gas    Company,    2/18/85,    ST8S-1096, 

30.000. 

Southern  CaHlomia  Gas  Company,  8/1/85.  ST85-.  25.000 

Southern    Natural,    7/23/82,    ST82-435    (Incident    to    Storage). 

125,000. 

Spindletop  Gas  Distributian  System,  8/1/83,  ST83-619,  15,000 

Spmdetop  Gas  Dntribution  System.  6/26/84,  ST84-1037,  25,000 ... 
Tennessee  Gas  Pipeline  Company,  11/5/82,  ST83-183,  80.000 


Tennessee  Gas  Pipeline  Company,  12/17/84,  ST85-600,  50,000.. 


Texas  Eastern  Transmission  Company,-  1/15/85,  ST85-766  (Ex- 
change), 30.000. 
Texas  Eastern  Transnnsion  Company,   02/24/84,  ST85-1403, 

4,000. 
Texas    Gas    Transmisaaon    Corporation,    02/07/85.    ST85-782. 

75,000. 
Texas    Qaa    Transmission    Corporation.    12/15/84.    ST8fr-35e. 

45,000. 
Tanecontinental  Gas  Pipe  Line  Corporation,  10/26/82,  ST83-312, 

60.000. 
Transcontinantal  Gt  Pipe  Line  C^jrporatkxv  06/26/84,  ST84- 

1154,34,400. 
Tranecontinental  Gas  Pipe  Line  Corporation,  06/20/84,  ST85-249, 

(Exchange). 
UGI  Corporation,  03/12/85,  ST85-864,  60,000 „ 


UQI  Corporation.  03/27/85.  ST85-897.  40,000 


United  Gas  Pipe  Line  Company.  10/26/83,  ST84-376.  10,000... 
United  Gas  Ppa  Line  Company.  12/17/84,  ST85-432,  250,000.. 


Haoaipl  painl(s) 


ICenkalinRloaCKy,  KS.. 


From  Ommaron  PL  In  Woodnwd  Cly,  OK- 

ON&PhMipa  m  Cualar  Cy,  OK  and 

Panhandto  In  Baevar  Cty.  OK.. 
Prom  Nonhem  at  CervleivWa,  LA.. 


From  Davia  OH  In  Camaron  ParMi.  LA.. 


From  Producar's  in  Caddo,  Counly,  OK. 

Oaway  County,  OK 

WaahiU  Courrty,  OK 

Woodward  Counly,  OK 

ONG  in  Custer  Cty,  OK... 


From  United  at  Centerv«a.  LA 

From  Tranaolc  in  Mdntoeh  Cly.  OK _. 

From  ONQ  m  Carter  and  Qrady  CounHaa.  OK 

From  Producer's  in  Harper  and  Woodward  Countiaa, 

OK. 
From  Producer's  in  Washita  Cly,  OK. 


From  Producer's  In  Caddo  Counly.  OK 

From  Borden  at  the  Lawson  lateral  In  LA 

From  United  at  CentervHte.  LA 

From  ANR  Gathenng  at  various  poiMS  In  TX,  OK 

andKS. 
From  Graat  Lakes  at  St  CtaIr,  Ml 


Various  points  in  OK,  TX  aiKl  KS 

From  Midwestern  at  Shadyaida,  LA.. 
JoHatlL 


From  United  at  CenlenrMe.  LA„. 
From  NGPL  at  Lake  Arthur,  LA.. 


From   Midwestern  at  MwshfioM,  Wl.   Northern  at 

JamesvUle,  Wl. 
From  CKj  In  Beaver  Counly,  0K_.. 


From  Texas  Eastern  in  SS  13S.. 

From  TETCO  in  HI  538 

From  Texas  Gas  in  W.C.  167 

From  Texas  Qas  SMI  146 


From  ARCO/Quivira  at  Bauyou  Sale.  LA 

From   Northern   at  JanesvUle,   Wl   Midwestern  at 

MarshfieM.  Wl. 
From  Transco  in  Beckham  Cty,  OK 

From  Tennessee  at  HI  270  A  HI  526 


From  Northern  at  Qreensburg,  KA_ 

Janesville,  Wl 

From  United  HI  351/368 

From  United  at  CantanMa,  LA 

Rapides  Parish,  LA 


To  NOP\.  In  Hanaiord  Cly.  TX_ 
in  HemphA,  Tit 


To    Pnncltaiaalii   In 

Oiartaa  Pahrtiaa,  LA. 
Ponct>ar<ra>i  In  Htnnmon  and  9L 

Pa(iahaa.LA 
To  Nortttam  at  OiaaiMlwti 


To  Tranaoo  Eunioa,  LA   Ftarida  Gaa  al 

Kiotz  Sprtnga. 
To  Producer's  In  Caddo  Oy,  OK. 


To  Producer's  m  Caddo  County.  OK 

To  Producer's  ki  Caddo  and  WoodMrt 

Countiaa.  OK. 
To  Tranaoo  In  Euniaa.  LA. 


To  Pioduoar'a  In  Cualar  and  Caddo  Couiv 
llaa,OK. 

To  UG  at  Panaraon.  LA 

To  Acalan  PL  at  Frantdm.  LA 

To  SEMGCO  at  SL  Ov.  Ml 


To  SEMGCO  at  SL  CWr.  Mi.. 


CIG  dk«rt  to  Nontwm  in  Dumaa,  TX. 

To  NGPL  at  Weel  Joiat  IL 

Shadyaida.  LA.. 


To  Acadtan  PL  at  Franfein.  LA 
To  Acadan  PL  at  FranUin.  LA 
To  Superior  at  Lowry, 
H.  and  Chnaney,  IN. 

To  MIdweatem  in  Joiat.  R. ...»-. 

Tsnnssssi  at  Superior's  Plani  in  Lowy.  LA. 
To  Terwieaeee  at  Sea  Robin  in  SS  120 

To  TETCO  in  St  Landry.  LA 

To  Texas  Qas  at  Eunice.  LA 

To  Texas  Gaa  in  SMt  108 

To  Trartaoo  at  Eunice,  LA . 

To  Tranaoo  at  Eunice,  LA . 

To  Tranaoo  at  Eunice,  LA .. 


To  Tennessee  at  Superior's  PlarM  at  Loary 
Cokimbia  GuH  at  Patterson.  LA 

To  Panhandle  at  Dellanca,  Ohto 

Columbia  Gas  at  Pauidtog,  Ohio 

To  HIOS  Ht330 

To  Notthani  at  Graansbug.  KS 
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[FR  Doc.  85-29861  Filed  12-ia-85;  8:45  am] 

BILUNG  CODE  6717-01-«l 

[Docket  No.  GP86-6-000] 

Olscorbls  Oil  Company  v.  Valley  Gas 
Transmission,  Inc.;  Complaint 

December  6, 1985. 

On  October  25. 1985.  Discorbis  Oil 
Company  (Discorbis)  filed  a  complaint 
pursuant  to  18  CFR  271.1105(d)(3)  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  ft-actice  and  Procedure,  18  CFR 
385.206.  Discorbis  alleges  that  Valley 
Gas  Transmission,  Inc.  (Valley)  violated 
18  CFR  271.1104  of  the  Commission's 


Regulations  by  refusing  to  reimburse 
Discorbis  for  current  and  retroactive 
production-related  costs.  Discorbis 
requests  the  Production-Related  Costs 
Board  (Board)  to  issue  an  order  directing 
Valley  to  pay  the  amounts  specified  in 
its  notfce  of  complaint. 

DisSbrbis  states  that:  (1)  It  has  sold 
and  is  now  selling  natural  gas  from 
section  102  wells  to  Valley  from  Duval 
County,  Texas,  under  two  contracts 
dated  March  20, 1981,  and  January  24, 
1983;  (2)  it  had  to  construct  and  maintain 
at  its  own  expense  both  fransportation 
and  compression  facilities  to  deliver  the 
gas  to  Valley;  (3)  both  contracts 
expressly  authorize  reimbursement  for 
production-related  costs,  and  (4)  it 
previously  submitted  to  Valley  complete 


and  accurate  descriptions  of  the  chai'ges 
and  the  basis  thereof  for  such  charges. 

Discorbis  also  notes  that  it  originally 
filed  an  application  on  July  20, 1979,  in 
Docket  No.  GP79-119-000,  at  the  request 
of  Valley  to  collect  production-related 
costs.  The  application  was  dismissed  as 
unnecessary  by  Commission  order  of 
December  27, 1983  (25  FERC 1 61,424). 
which  cited  new  regulations  permittiDg 
the  collection  of  such  costs  on  a  self- 
implementing  basis.  That  order  stated 
that  the  original  application  date  could 
be  used  in  determining  the  date  to  be 
used  in  the  collection  of  any  appropriate 
retroactive  amounts. 

Discorbis  claims  that  Valley  has 
refused  to  pay  and  continues  to  refuse  to 
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pay  production-related  costs.  It  requests 
the  Commission  to  (1)  determine  that 
Valley  is  in  violation  of  the 
Commission's  rules,  and  (2)  issue  an 
order  compelling  payment  by  Valley  of 
the  production-related  costs. 

Under  the  Rules  206(b)  and  213(a).  18 
CFR  385.206(b]  and  385.213(a),  Valley 
must  nie  an  answer  to  Dicorbis' 
complaint  with  the  Commission  unless 
otherwise  ordered  by  the  Commission. 
Under  Rule  213(e).  18  CFR  385.213(e). 
any  person  failing  to  answer  a 
complaint  may  be  considered  in  default, 
and  all  relevant  facts  stated  in  such 
complaint  may  be  deemed  admitted. 
Valley  shall  File  its  answer  with  the 
Commission  on  or  before  January  6, 
1986. 

And  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214. 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
on  or  before  January  6, 1986.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth.  Plumb, 

Secretary. 

(FR  Doc.  85-29678  Filed  12-l*-flS;  8:45  am) 
aiujNO  cooe  erir-ci-ii 

Distrlgas  Cmp.  and  Distrigas  of 
Massachusetts  Corp.;  Rate  Change 
Pursuant  to  Purchased  Gas  Cost 
Adjustment  Provision 


[Docket  No.  TAS6-1-12-0000,  001] 

December  9. 1985. 

Take  notice  that  Distrigas  Corporation 
(Distrigas)  on  November  29. 1985 
tendered  for  filing  Eighteenth  Revised 
Sheet  No.  1  to  its  FERC  Gas  Tariff  and 
Distrigas  of  Massachusetts  Corporation 


(DOMAC)  on  the  above  date  tendered 
for  filing  Eighteenth  Revised  Sheet  No. 
3A. 

Eighteenth  Revised  Sheet  No.  1  and 
Eighteenth  Revised  Sheet  No.  3A  are 
being  filed  pursuant  to  Distrigas'  and 
DOMAC's  purchased  LNG  cost 
adjustment  provision  set  forth  in  their 
respective  tariffs.  The  Distrigas  rate 
change  is  being  filed  to  reflect  in  its 
sales  rate  to  DOMAC  a  redetermination 
(decrease)  of  the  price  paid  for  the 
purchase  of  LNG  together  with  an 
amortization  over  the  six-month  period, 
January  1, 1986  through  June  30, 1986.  of 
the  balance  of  the  unrecovered 
purchased  LNG  cost  account. 

The  DOMAC  rate  change  is  being 
filed  to  reflect  the  Distrigas  rate  change 
in  DOMAC's  rates  for  resale  to  its 
distribution  customer  companies  and  the 
amortization  over  the  six-month  period, 
January  1, 1986  through  June  30. 1986.  of 
the  balance  in  DOMAC's  unrecovered 
purchased  LNG  cost  account  and  the 
GRI  Surcharge. 

Distrigas  and  DOMAC  request  that 
the  proposed  tariff  sheets  become 
effective  January  1, 1086. 

A  copy  of  this  filing  is  being  served  on 
all  affected  parties  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
16, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  thjs  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb,  m 

Secretary. 

[FR  Doc.  85-29603  Filed  12-13-85;  a'45  am) 

BtLum  cooc  axj-ouM 


(Docket  No.  RPSS-se-OOei 

El  Paso  Natural  Gas  Co.;  TarfTT  Filing 

December  10, 1985. 

Take  notice  that  on  December  3, 1985, 
El  Paso  Natural  Gas  Company  ("EI 
Paso")  filed,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory 
Conunission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1-A: 
Original  Sheet  Nos.  12  through  18 
Original  Sheet  No.  19 
First  Revised  Sheet  No.  100 
Third  Revised  Sheet  No.  101 
,  Third  Revised  Sheet  Na  102 
Second  Revised  Sheet  No.  103 

El  Paso  states  that  it  was  the  intent  of 
the  parties  to  the  Stipulation  and 
Agreement  in  Settlement  of  Rate 
Proceedings  filed  June  25, 1985  at  Docket 
No.  RP85-58-0(X),  et  al,  and  approved    " 
by  Commission  letter  order  dated  ' 

August  14. 1985,  that  transportation 
agreements  entered  into  by  El  Paso  on 
and  after  July  1, 1985,  including 
arrangements  entered  into  pursuant  to 
i  157.209  of  the  Commission's 
Regulations,  be  subject  to  the  terms  and 
conditions  of  its  new  Rate  Schedules  T- 
1  or  T-2.  El  Paso  has  since  been  advised 
by  the  Commission  Staff  that  service  to 
end-users  performed  on  a  self/ 
implementing  basis  under  §  157.209  of 
the  Conunission's  Regulations  should 
continue  to  be  rendered  under  Rate 
Schedule  TEU-1  which  Staff  states  it 
the  only  El  Paso  rate  schedule  that,  by 
its  terms,  is  generally  applicable  to 
service  under  §  157.209.  Since  El  Paso 
had  intended  to  cancel  Rate  Schedule 
TEU-1  as  soon  as  all  arrangements 
thereunder  had  terminated,  it  did  not,  in 
the  tariff  filing  implementing  the 
settlement  at  Docket  No.  RP85-000,  et 
al..  revise  Rate  Schedule  TEU-1  to 
include  the  new  rates  established  as 
part  of  the  settlement  for  transportation 
by  El  Paso  on  behalf  of  others  of  natural 
gas  which  displaces  quantities  of  gas 
that  would  otherwise  be  purchased  from 
El  Paso.  Therefore,  in  order  to  comply 
with  the  Staff's  direction  it  is  necessary 
to  revise  Rate  Schedule  TEU-1  to  reflect 
the  approved  rates  for  displacement 
service.  El  Paso  states  that  the  above 
designated  tariff  sheets  serve  to 


implement  such  revision  and  requests 
that  the  Commission  grant  such  waiver 
of  its  rules  and  regulations  as  may  be 
necessary  to  permit  the  tariff  sheets  to 
become  effective  July  1, 1985.  the 
effective  date  of  the  Stipulation  and 
Agreement  at  Docket  No.  RP85-58-000, 
et  al. 

In  addition  to  the  tariff  sheets 
identified  above,  El  Paso  also  tendered 
First  Revised  Sheet  No.  19  to  its  Volume 
No.  1-A  Tariff.  El  Paso  states  that  the 
tariff  sheet  serves  to  increase  the  Gas 
Research  Institute  funding  unit 
adjustment  component  of  the  rates 
under  Rate  Scheudle  TEU-1.  as 
authorized  by  Commission  Opinion  No. 
243  issued  September  26, 1985  at  Docket 
No.  RP85-154-000,  and  requests  that  the 
Commission  grant  such  waiver  of  its 
rules  and  regulations  as  may  be 
necessary  to  permit  tendered  First 
Revised  Sheet  No.  19  to  become 
effective  January  1. 1986  as  provided  for 
in  Opinion  No.  243. 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  parties  of 
record  in  Docket  No.  RP85-5a-000,  et  al., 
and,  otherwise,  upon  all  interstate 
pipeline  system  customers  of  El  Paso 
and  all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  this  Chapter.  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  17, 1985.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29682  Filed  12-13-85;  8:45  amj 

BILUNO  CODE  e717-01-M 

[Docket  No.  TA86-2-33-000, 001] 
El  Paso  Natural  Gas  C04 

December  9, 1985. 

Take  notice  that  on  Decembr  2, 1985, 
El  Paso  Natural  Gas  Company  ("El 
Paso")  filed,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory  Commission 
("Commission")  Regulations  Under  the 
Natural  Gas  Act  and  in  accordance  with 
ordering  paragraphs  (B)  and  (C)  of  the 
Commission's  Opinion  No.  243  issued 


September  28, 1985  at  Gas  Research 
Institute,  Docket  No.  RP85-154-000.  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff; 


Tarinvohmw 

TariHriwai 

FIrM  R«via«d  VolunM  No.  l 

Qovontt)  naviiod  ShaM  No. 

100 

Original  Volunw  Na  1-A 

Sacond  Ravlaad  Shaal  No. 

20 
Thvd  R«i4aad  Shaal  No  102 

■nwd  R«vtMd  vofcjm*  ^4a  (a . 

•niirty  aacond  Raviaed  Shaal 

No  1-0 

- 

No.  1-0.2 

Original  Vblum»  No.  2A.    

Ttarty-tourth   P.aviaad   Shaat 

Na1-C 

El  Paso  states  that  the  tendered  tariff 
sheets,  when  accepted  and  permitted  to 
become  effective,  will  increase  the  Gas 
Research  Institute  funding  unit 
adjustment  component  of  its  rates  for 
certain  sales  and  transportation  services 
from  the  currently  effective  1.18c  per  dth 
(1.25t  per  Mcf)  to  the  1.28<  per  dth  (1.35< 
per  Mcf)  authorized  to  be  collected  by 
jurisdictional  members  of  the  Gas 
Research  Institute  commencing  January 
1, 1986  by  said  Conunission  Opinion  No. 
243. 

El  Paso  requests  that  the  tendered 
tariff  sheets  be  permitted  to  become 
effective  January  1, 1988  as  provided  for 
in  Opinion  No.  243. 

El  Paso  states  that  copies  of  the  filing 
have  been  served  upon  all  of  its 
interstate  pipeline  system  customers 
and  all  interested  state  regiilatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  9  385.214 
and  385.211  of  this  Chapter.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  16, 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moton  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-29694  Filed  12-13-85:  8:45  am] 

MLUNQ  CODE  S717-01-M 

[Docket  Nos.  TA86-1-4-000  and  001] 

Granite  Stats  Gas  Transmission,  Inc.; 
Proposed  Change  in  Rates 

December  9, 1985. 

Take  notice  that  on  December  2, 1985. 
Granite  State  Gas  Transmission,  Inc. 


(Granite  State).  120  Royall  Street 
Canton,  Massachiuetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  containing  changes  in  rates  for 
effectiveness  on  January  1. 1966: 

Fourteenth  Revised  Sheet  No.  7 
Eighth  Revised  Sheet  No.  9 

According  to  Granite  State,  tlie  fUing 
is  made  pursuant  to  the  purchased  gas 
cost  adjustment  provision  in  SectitHi 
XIX  of  the  General  Terms  and 
Conditions  of  its  tariff.  Granite  State 
further  states  that  the  instant  rate 
adjustments  reflect  changes  in  the  cost 
of  purchased  gas  at  suppliers'  rates  that 
will  be  effective  January  1. 1966  and  the 
amortization  of  Unrecovered  Purchased 
Gas  Costs.  It  is  stated  that  the  change  in 
rates  reflects  principally  the  increase  in 
cost  of  gas  purchased  from  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee)  which 
Tennessee  proposes  to  make  effective 
January  1, 1986  in  a  contemporaneous 
filing  with  the  Commission. 

Granit  State  also  states  that  the  filing 
reflects  elimination  of  a  special 
surcharge  applicable  to  its  sales  to  Bay 
State,  in  effect  since  November  1, 1964. 
which  was  designed  to  amortize  certain 
costs  incurred  in  connection  with  the 
certification  of  I%ase  1  of  the  Boundary 
Gas  project. 

Granite  State  further  states  that  its 
proposed  rates  are  applicable  to 
wholesale  sales  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  and  Northern 
Utilities,  Inc.  and  to  a  storage  service 
rendered  for  Bay  State.  According  to 
Granite  State,  the  effect  of  the  proposed 
rates  in  its  filing  is  an  increase  of 
approximately  $1,095,000  annually  in  its 
rates  for  sales  to  Bay  State  and  $50,600 
annually  for  sales  to  Northern  Utilities. 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  16, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the' 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Phunb, 

Secretary. 

[FR  Doc.  85-29685  Filed  12-13-85;  8:45  am) 

MLUNQ  oboe  6717-«V4I 


(Dockal  Na  QP86-7-000] 

K  N  Energy,  Inc.  va.  H.  G.  Waatarman 
and  OtiMva;  Complaint 

Issued:  December  10, 1985. 

Take  notice  that  on  November  1, 1985, 
K  N  Energy,  Inc.  (KN),  filed  a  complaint 
against  nine  respondents, '  alleging  that 
they  failed  to  give  KN  a  bona  fide  offer 
and  right  of  first  refusal,  as  required  by 
NGPA  section  315(b),  before  selling 
certain  gas  to  a  third  party. 

KN  states  that  in  early  1977.  four  of 
the  respondents  agreed  to  sell  KN  all  of 
the  gas  produced  from  their  interests  in 
certain  leases  in  Yuma  Coimty. 
Colorado.  The  respondents  had 
obtained  their  interests  in  some  of  those 
leases  as  part  of  a  farmout  agreement 
with  KN  under  which  the  respondents 
agreed  to  drill  for  gas  on  certain  of  KN's 
leases  in  return  for  a  one-half  interest  in 
the  leases.  The  remaining  five 
respondents  subsequently  acquired  a 
part  of  the  first  four  respondents' 
interests  in  the  leases. 

KN  further  states  that  in  1983  it 
exercised  its  right  to  terminate  the 
contract  with  respect  to  the  NGPA 
section  107  wells  on  the  leases  but 
offered  to  continue  purchasing  the  gas 
from  those  wells  at  the  lower  section  108 
ceiling  price.  KN  did  continue 
purchasing  the  gas  at  lower  than  section 
107  prices  pursuant  to  various  short  term 
and  informal  arrangements  between  the 
parties  until  May  1. 1985.  On  that  date, 
according  to  KN,  the  respondents 
notified  it  that  they  intended  to  sell  the 
section  107  gas  to  another  purchaser. 
The  respondents  have  commenced  sales 
of  gas  produced  from  at  least  nine  of 
their  section  107  wells  to  a  third  party. 
KN  claims,  but  the  respondents  deny, 
that  they  have  also  commenced  sales  of 
gas  from  another  section  107  well  to  the 
third  party.  KN  states  that  the 
respondents  did  not  make  a  bona  iide 
offer  or  give  KN  any  right  of  first  refusal 
with  respect  to  any  of  the  ten  wells. 
According  to  KN,  the  respondents 
claimed  that  the  gas  sold  to  the  third 


■  H.  C.  Weatennaa,  Thomas  |.  ]effrey.  |oe  Gray. 
Meredith  Mallory.  Jr..  Althea  a  Travia.  Ralph  M. 
Connell.  Thomas  E  |effrey.  Carl  A.  Westerman  and 
Loyle  P.  Miller. 


party  was  not  dedicated  to  interstate 
commerce  on  November  8, 1978,  the  date 
of  enactment  of  the  NGPA,  and  that 
section  315(b)  is  therefore  inapplicable. 
KN  argues  that  the  gas  was  so  dedicated 
and  has  filed  this  complaint  requesting 
the  Commission  to  order  the 
respondents  to  comply  with  the 
requirements  of  section  315(b). 

Any  person  who  desires  to  be  beard 
or  to  protest  the  complaint  should  file, 
within  30  days  after  this  notice  is  issued 
in  the  Federal  Registart  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  protests  will  be 
considered  but  will  not  make  the 
protestants  parties  to  the  proceeding. 
Answers  to  the  complaint  shall  also  be 
due  within  30  days  after  publication  of 
this  notice  in  the  Federal  Register  in 
accordance  with  Rules  206  and  213  (18 
CFR  385.206  and  385.213) 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-29679  Filed  12-13-85;  8:45  am] 

MLUNO  COOE  6717-01-M 

[Docket  No.  TA86-2-46-000. 001] 

Kentucky  Weat  Virginia  Gaa  Co.; 
Proposed  Ctiange  in  Tariff  Sheeta 

December  9, 1985. 

Take  notice  that  Kentucky  Weat 
Virginia  Gas  Company  (Kentucky  West) 
on  November  29, 1985,  tendered  for 
filing  with  the  Commission  the  following 
revised  tariff  sheets  to  Kentucky  West's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  become  effective  January  1, 
1986. 

Eighth  Revised  Sheet  No.  8 
Eighth  Revised  Sheet  No.  10 

The  revised  tariff  sheets  amend 
Kentucky  West's  Gas  Research  Institute 
(GRI)  Funding  charge  to  place  in  effect 
the  new  GRI  funding  unit  of  13.5  mills 
per  dth  as  approved  by  FERC  in  Opinion 
No.  243,  issued  September  26, 1985. 
under  Docket  No.  RP85-154-600. 

Kentucky  West  states  that  copy  of  its 
filing  has  been  served  upon  Kentucky 
West's  jurisdictional  customers  and  the 
Kentucky  Energy  Regulatory 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 


385.214).  All  such  motions  or  protests 
shonld  be  filed  on  or  before  December 
16, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  arc  available 
for  public  inspection. 
Keniwth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-29686  Filed  12-13-85  8:45  am] 

BIUJNO  COOE  STir-OI-M 


[Docket  No.  TA86-2-5-000, 0011 

Midweatem  Gaa  Tranamiaaion  Co.; 
Rate  Filing  Purauant  to  Tartff  ftot* 
Adjuatment  Proviaiona 

December  10, 1985. 

Take  notice  that  on  November  29, 
1985,  Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Sixteendi 
Revised  Sheet  No.  5,  Seventeenth 
Revised  Sheet  No.  6  and  Tenth  Revised 
Sheet  No.  7  to  Original  Volume  No.  1  of 
its  FERC  Gas  Tariff,  to  be  effective 
January  1, 1986. 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  for  its  Southern 
System,  PGA  rate  adjustments  based  on 
(1)  rate  changes  filed  by  Termessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  and  (2) 
purchases  directly  from  i'eimgasco.  The 
filing  also  reflects  for  Midwestern' s 
Northern  and  Southern  Systems  an 
adjustment  to  the  charge  for  the  Gas 
Research  Institute. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  I)ecember 
17, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc  85-20685  Filed  12-13-85;  8:45  am) 

MUJNO  cooc  sriT-et-a 

[Docket  No.  TA86-2-16-000, 001] 

National  Fuel  Qas  Supply  Corp.; 
Proposed  Tariff  Change 

December  10. 1985. 

Take  notice  that  on  November  29, 
1985,  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  Fifth  Revised  Sheet  No.  4  as  part 
of  its  FERC  Gas  Tarift,  Frist  Revised 
Volume  No.  1,  to  be  effective  on  January 
1.1988. 

National  states  that  the  only  purpose 
of  this  revised  tariff  sheet  is  to  reflect  an 
adjustment  in  National's  rates  for 
recovery  of  the  costs  associated  with  the 
Gas  Research  Institute  as  authorized  by 
the  Commission. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  Hied  on  or  before  December 
17, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb,  , 

Secretary. 

[FR  Doc.  85-29666  Filed  12-13-85;  8:45  am] 
MIXING  COW  «M7-ei-M 

[Docket  No.  RP86-26-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  In  FERC  Gas  Tariff 

December  9. 1985. 

Take  notice  that  on  december  2, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  below  listed 
tariff  sheets  to  be  effective  December  1, 
1985: 

Fifth  Revised  Sheet  No.  48 


Fifth  Revised  Sheet  No.  51 
Substitute  Twenty-first  Revised  Sheet 

No.  301 
Substitute  Twentieth  Revised  Sheet  No. 

302 
Substihite  Twentieth  Revised  Sheet  No. 

304 
Substitute  Eighth  Revised  Sheet  Na  308 

Natural  states  that  the  purpose  of 
Fifth  Revised  Sheet  Nos.  48  and  51  is  to 
revise  Natural's  Rate  Schedules  WS-1 
and  WS-2  so  as  to  reflect  the  tariff 
provisions  applicable  to  the  %vinter 
service  year  1985-86.  Natural  also  states 
that  Sheet  Nos.  301.  302,  304  and  308 
have  been  revised  to  set  out  in  NaturaPs 
Index  of  Buyers  and  Quantity 
Entitlement  section  of  its  tariff  the 
volumes  Natural's  customers  have 
requested  under  Rate  Schedules  WS-1 
and  WS-2  during  the  1965-86  winter 
season. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  fi§  385.214 
and  385.211.  All  such  motions  or  protests 
miist  be  filed  on  or  before  December  16, 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29699  Filed  1»-1S^«5;  8:45  amj 

BtUJNQ  cooc  6717-01-M 


[Docket  No.  RP85-206-000] 

Northern  Natural  Gas  Co.;  hrformal 
Settlement  Conference 

December  10. 1985. 

On  January  16  and  17. 1986,  at  10«0 
a.m.,  an  informal  settleinent  conference 
will  be  convened  in  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SL,  NE..  Washington. 
DC  2042a  The  conference  will  be 
convened  to  consider  technical  issues 
and  pursue  settlement  discussions. 

All  interested  parties  and  the  Staff  are 
invited  to  attend;  however,  attendance 
will  not  confer  party  status.  Any  person 
wishing  to  become  a  party  must  file  a 
Motion  to  Intervene  in  accordance  with 
18  CFR  385.214  (1985).  For  further 


information,  contact  Daniel  Watkiss  at 

(202)  357-8549. 

Koww&F.PIanb, 

Secretary. 

(FR  Doc.  85-29687  Filed  12-13-aS:  8:45  am) 

MLUNQ  COOE  fTir-OI-M 

[Docket  Na  GP06-5-000] 

Northern  Natural  Gas  Cot,  a  OMsion  of 
InterNorth,  Inc^  Patttion  lor 
Declaratory  Order  % 

December  6, 1985. 

On  October  22, 1985,  Northern  Natural 
Gas  Company,  Division  of  InterNorth. 
Inc.  (Nordiem),  pursuant  to  Rule  207  of 
the  Commission's  Rules  of  Practice  and 
Procedure  *,  filed  a  petition  for  a 
declaratory  order,  asserting  that  certain 
actions  by  Diamond  Shamrock 
Corporation  (Diamond  ^annodc) 
relating  to  gas  dedicated  and  flowing  in 
interstate  commerce  may  have  resulted 
in  violations  of  pertinent  provisions  of 
the  Natural  Gas  Act  (NGA)  and  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Northern  states  that  it  purchases 
residue  gas  from  Diamond  Shamrock 
under  five  gas  purchase  contracts 
pursuant  to  certificates  issued  by  the 
Commission.  Northern  alleges  that  all 
the  contracts  contain  plant  use 
reservation  clauses  and  that  Diamond 
Shamrock  has  increased  the  amount  of 
gas  it  consumes  under  its  plant  use 
reservation  from  areas  dedicated  to 
Northern.  Northern  alleges  that  the  gas 
previously  used  by  Diamond  Shamrock 
for  that  purpose,  that  had  been  obtained 
from  sources  other  than  acreage 
committed  to  Northern,  is  now  being 
sold  by  Diamond  Shamrock  to  others. 
Northern  asserts  that  this  resulted  in  a 
reduction  of  nine  Bcf  in  the  amount  of 
gas  available  for  sale  to  Northern  by 
Diamond  Shamrock  during  the  period 
from  March  1983  through  May  1984. 
Northern  also  alleges  that  two  of  the 
contracts  provide  that  if  Northern  does 
not  purchase  gas  in  excess  of  the 
minimum  contract  amount  set  forth. 
Diamond  Shamrock  may  sell  such 
excess  gas  to  others,  or  otherwise 
dispose  of  it. 

Northern  contends  that  Diamond 
Shamrock's  increased  plant  use  of  gas 
from  areas  dedicated  to  Northern,  and 
the  minimum  contract  volume 
provisions,  which  permit  Diamond 
Shamrock  to  sell  to  others  gas 
committed  to  but  not  purchased  hj 
Northern,  may  constitute  illegal 
diversion  of  dedicated  gas  in  violatioB 
of  section  7(b)  of  the  NGA  '  sinof 


■  18  CFR  385.207  (1985). 
« 15  U.S.C.  TinfMb)  (19i2J. 
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Diamond  Shamrock  has  not  obtained 
abandonment  authorization  for  such 
acts.  Northern  also  notes  that  there  is  a 
question  on  whether  Diamond  Shamrock 
has  sold  the  gas  in  question  at  prices 
which  exceeded  the  appropriate 
maximum  lawful  price  under  the  NGPA. 

Northern  requests  that  the 
Commission  take  jurisdiction  of  this 
matter,  and  issue  an  order  declaring  the 
rights  of  the  parties,  and  determine 
whether  gas  is  being  diverted  unlawfully 
from  interstate  commerce. 

Any  person  desiring  to  intervene  in 
this  proceeding  or  to  protest  this  petition 
should  file  a  motion  to  intervene  or 
protest  in  accordance  with  Rules  214 
and  211  respectively.'  All  motions  to 
intervene  or  protests  should  be 
submitted  to  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  not  later  than  30  days  following 
publication  of  this  notice  in  the  Federal 
Register.  AH  protests  will  be  considered 
by  the  Commission  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-29696  Filed  12-13-85;  8:45  am] 
MLUNG  CODE  (717-01-11 


(Docket  No.  RPS5-205-001] 

Northwest  Pipeline  Corp^  Change  In 
FERC  Gas  Tariff 

Decemlier  9, 1985. 

Take  notice  that  on  December  2, 1985, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  Bling.  to  be 
a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Second  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  104 
Second  Revised  Sheet  No.  105 
Third  Revised  Sheet  No.  129 
Third  Revised  Sheet  No.  130 
Third  Revised  Sheet  No.  131 
Second  Revised  Sheet  No.  132 

On  September  23, 1985,  Northwest 
filed,  at  the  above  referenced  docket,  a 
general  tariff  filing  to.  among  other 
things,  make  modifications  to  the 
measuring  equipment  provisions  of 
Northwest's  General  Terms  and 
Conditions  and  to  modify  the  GRI 
language  to  more  clearly  establish  to 
whom  the  GRI  charges  were  to  apply.  In 
its  Motion  to  Intervene,  dated  October  4. 
1985,  Southwest  Gas  Corporation 


'  IB  CFR  385.214  aod  385.211  (1985). 


("Southwest")  sought  clarification  of 
Northwest's  changes. 

The  tendered  tariff  sheets  provide  for 
miscellaneous  changes  in  the 
measurement  provisions  and  GRI 
language  contained  in  Northwest's 
General  Terms  and  Conditions.  Such 
tariff  sheets  represent  the  resolution  of 
all  issues  raised  by  Southwest  in  its 
Motion  to  Intervene  in  the  above 
referenced  docket. 

Northwest  has  requested  an  effective 
date  of  October  23. 1985  for  all  tendered 
tariff  sheets.  A  copy  of  this  Hling  has 
been  mailed  to  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  Tiling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  18, 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party* 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are'on  file  with  the 
Commission  and  are  available  for  public 
inspection.  . 

Kemieth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29700  Filed  12-13-85;  8:45  am] 

BILUNQ  COOC  e717-01-M 


[Docket  No.  FR86-184-000] 

Public  Service  Co.  of  New  Mexico; 

Filing 

December  2, 1985. 

Take  notice  that  Public  Service 
Company  oT  New  Mexico  (PNM)  on 
November  25. 1985,  tendered  for  filing  as 
an  initial  rate  schedule  a  Precommercial 
Energy  Sale  and  Purchase  Letter 
Agreement  (Letter  Agreement)  between 
PNM  and  Southern  CaUfomia  Edison 
Company  (Edison). 

The  service  to  be  provided  under  the 
Letter  Agreement  is  varying  amounts  of 
on-peak  precommercial  energy 
generated  by  Palo  Verde  Nuclear 
Generating  Station  Unit  1  (PVNGS  Unit 
1).  The  price  for  the  precommercial 
energy  is  $28/MWh  on-peak  and  $17/ 
MWh  off-peak. 

PNM  requests  an  effective  date  of 
October  11, 1985,  and,  therefore, 
requests  waiver  of  the  Commission's 
notice  requirements. 


Copies  of  the  filing  were  served  upon 
Edison  and  the  New  Mexico  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
12. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  bu|  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
'for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FRi)oc.  85-29690  Filed  12-13-85:  8:45  am) 

BILUNQ  COOe  «717-01-«l 


(Docket  No.  TA8O-1-17^)00,0O1] 

Texas  Eastern  Transmission  Corp; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  9, 1985 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  2, 1985  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  the 
following  sheet: 

Revised  Seventy-sixth  Revised  Sheet 
No.  14  (4  pages) 

This  tariff  sheet  is  being  filed 
pursuant  to  (1)  Section  4.F  of  Texas 
Eastern's  Rate  Schedule  SS-U  and 
Section  4.E  of  Texas  Eastern's  Rate 
Schedule  ISS-III  which  provide  for  an 
automatic  rate  adjustment  to  fiow 
through  any  changes  in  Consolidated 
Natural  Gas  Transmission  Corporation's 
(Consolidated)  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedules  SS-II 
and  ISS-III  and  (2)  Section  25  of  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1.  to  include  m 
Texas  Eastern's  rates  the  GRI  Funding 
Unit  of  1.35  cents  per  Mcf  approved  by 
the  Commission  in  Opinion  No.  243 
issued  on  September  26, 1985  in  Docket. 
No.  RP85-154-000.  ^ 

The  proposed  effective  date  of  the' 
above  tariff  sheet  is  January  1, 1986. 

Consolidated  filed  on  July  1, 1985  to 
increase  the  Rate  Schedule  GSS  rates  as 
a  part  of  their  general  rate  increase 
filing  in  Docket  NO.  RP85-169-000.  The 
proposed  rate  increase  was  suspended 
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until  January  1. 1966.  Pursuant  to  rate 
Schedule  SS-II  and  ISS-III  of  Texas 
Eastern's  FERC  gas  Tariff.  Fourth 
Revised  Volume  No.  1,  any  change  in 
Consolidated's  GSS  rates  are  flowed 
through  to  Texas  Eastern's  SS-II  and 
ISS-ni  rates.  Schedule  A  herein  reflects 
the  calculations  involved  in  tracking  the 
CSS  rate  change  through  SS-II  and  ISS- 
III. 

Schedule  B  herein  shows  the 
conversion  of  the  GRI  Funding  Unit  of 
1.35  cents  per  Mcf  to  1.31  cents  per  dry 
dekathemi  (Texas  Eastern's  billing 
basis). 

Copies  of  the  flling  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  flled  on  or 
before  December  16. 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Humb.  ^ 

Secretary.  ^     -        *  • .. 

[FR  Doc.  85-29684  Filed  12-13-85;  8:45  am) 
BtLUNQ  COOE  aTtr-oi-n . 


WUIiam*  Pipe  Un«  Co^  Application  for 
Waivar  of  Unlforra  Systam  of  Aecounta 

December  6. 1985. 

Take  notice  that  Williams  Pipe  Line 
Company,  by  letter  dated  August  14. 
1984,  requested  it  be  granted  waiver  of 
the  provisions  of  Instruction  3-14. 
Accounting  Units  of  Property  in  the 
Uniform  System  of  Accounts  (18  CFR 
Part  352)  which  designates  units  of 
property  for  oil  pipeline  companies. 
Waiver  is  requested  for  certain  line  pipe 
work  included  in  the  company's  ten  year 
modernization  program  which  may  not 
come  within  the  definition  of  line  pipe 
becfuse  it  may  not  involve  replacement 
of  1500  foot  pipe  segments. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
i 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
1985.  Protests  will  be  considered  by  the 
Commission  in  deteimining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29891  Filed  12-13-85;  8:45  am] 
BIOMO  CODE  srir-of-M 


(Docket  Nos.  CP86-173-4NM,  at  at] 

Wastam  Gaa  Intarstata  Ca  M  aL; 
Natural  Gaa  Cartificata  Fllinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Waslem  Gas  interstate  Company 

(Docket  No.  CPae-172-000] 
December  2, 1985 

Take  notice  that  on  November  1, 1985, 
Western  Gas  Interstate  Company 
(Western).  900  United  Bank  Tower,  400 
W.  15th  Street  Austin.  Texas  78701. 
filed  in  Docket  No.  CP8&-172-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  and  operate  a 
sales  tap  in  order  to  permit  the  delivery 
of  natural  gas  to  Southern  Union  Gas 
Company  (Southern  Union)  for  resale  in 
Moore  County,  Texas,  under  the 
certificate  issued  in  Docket  No.  CP82- 
441-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  accordance  with  the 
certificate  authorization  granted  by 
order  issued  December  11, 1987.  in 
Docket  No.  CP68-43,  Western  is 
operating  facilities  and  delivering  and 
selling  natural  gas  to  Southern  Union  for 
resale  to  customers  and  the  Panhandle 
regions  of  Texas  and  Oklahoma.  It  is 
further  stated  that  Western  is  presently 
providing  natural  gas  service  to 
Southern  Union  in  accordance  with  the 
terms  and  conditions  of  the  currently 
effective  service  agreement  between 
Western  and  Southern  Union  dated  May 
17, 1984.  The  service  agreement  also 
provides  for  the  sale  and  delivery  by 
Western  and  the  purchase  and  receipt 
by  Southern  Union  of  natural  gas  for 
distribution  and  resale  to  consumers 
located  in  the  Panhandle  regions  of 
Texas  and  Oklahoma. 


It  is  asserted  that  Western  has 
received  a  request  horn  Southern  Union 
for  the  installation  of  a  new  sales  tap  at 
a  point  on  Western's  existing  West  line 
in  Moore  County.  Texas.  The  purpose  of 
the  tap  is  to  make  deHveries  of  gas  to 
Southetn  Union  for  resale.  It  is 
explained  that  the  first  such  resale 
would  be  to  Extraction  Systems  of 
America.  Inc.  (Extraction  Systems), 
which  would  use  the  gas  for  plant  space 
heating  and  water  tank  and  add  bath 
heating  and  that  the  heated  add  and 
water  would  be  used  in  the  extraction  of 
silver  and  gold  from  ore  available  in 
industrial  scrap  materials.  Extraction 
Systems  has  projected  that  its  gas 
requirements  would  range  from  60  to  100 
Mcf  per  day.  and  Southern  Union 
projects  that  deliveries  through  the  tap 
to  Extraction  Systems  and  others  may 
reach  125  Mcf  per  day. 

To  provide  service  for  Southern 
Union,  Western  proposes  to  instaO  a 
sales  tap  and  appurtenant  facilities. 
Western  states  that  the  request  for 
natural  gas  service  at  the  proposed  sales 
tap  would  not  alter  Southern  Union's 
entitlements  under  the  service 
a^>eement. 

Comment  date:  January  10. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  line  Coaapany 

[Docket  No.  C786-103-00] 
December  10. 1985. 

Take  notice  that  on  November  28^ 
1985,  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77001.  filed  in  Docket  No.  CP86-103-001 
an  amendment  to  the  pending  prior 
notice  request  filed  on  October  31. 198S, 
in  Docket  No.  CP8&-103-000  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.206) 
requesting  that  the  Commission  treat 
such  filing  as  an  application  for  a 
certificate  of  public  convenience  and 
necessity  filed  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act.  all  as  more  foUy 
set  forth  in  the  amendment  on  file  widi 
the  Commission  and  open  to  public 
inspection. 

In  Docket  No.  CP86-103-001.  United 
seeks  authorizaticxi  to  construct  and 
operate  a  1-inch  sales  tap  on  United's  8- 
inch  Jackson  lateral  in  Rankin  County, 
Mississippi.  United  states  that  the  salaa 
tap  would  be  used  by  United  to  seU  and 
deliver  up  to  2,920  Md  of  natural  | 
annually  to  Mississippi  Valley  Gat 
Company  for  resale  for  use  in  the 
he^^ting  and  cooling  systems  at  the 
Super  Saver  Store  in  Bolton.  MississippL 

Comment  date:  December  31, 198S.  in 
accordance  witii  the  first  subparagraph 
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of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Colorado  Interstate  Gas  Company 
(Docket  No.  CP8e-161-000] 
December  11. 1985. 

Take  notice  that  November  1. 1985, 
Colorado  Interstate  Gas  Company 
(QG).  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80844.  filed  in  Docket 
No.  CP86-161-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certification  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Industrial  Gas  Associates  (IGA).  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commisison 
and  open  to  public  inspection. 

CIG  proposes  to  transport  up  to  500 
million  Btu  equivalent  of  gas  per  day  for 
IGA  on  behalf  of  Longmont  Turicey 
Processors  and  Morning  Fresh  Farms  on 
an  interruptible  basis  for  a  term  of  one 
year  and  month-to-month  thereafter.  It  is 
stated  that  CIG  would  receive  the  gas  at 
a  proposed  point  of  interconnection 
between  IGA's  and  CIG's  facilities  in 
Morgan  County,  Colorado.  It  is 
explained  that  facilities  at  the  proposed 
point  of  interconnection  would  be 
installed  pursuant  to  CIG's  blanket 
authorization  in  Docket  No.  CP83-21- 
000.  It  is  further  stated  that  IGA  would 
redeliver  equivalent  volumes  of  gas  for 
IGA's  account  to  Western  Gas  Supply 
Company  (Western)  at  an  existing  point 
of  interconnection  between  Western's 
and  CIG's  facilities  in  Adams  County, 
Colorado. 

It  is  asserted  that  CIG  would  charge  a 
transportation  fee  of  63.95  cents  per  Mcf 
of  gas  transported. 

CIG  also  requests  authorization  to 
add  and  delete  supply  delivery  points. 

Comment  date:  December  31, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Natural  Gas  Rpeline  Company  of 
America 

[Docket  No.  CP86-187-000] 
December  ,11. 1985. 

Take  notice  that  on  November  1, 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street.  Lombard.  Illinois  60148,  filed  in 
Docket  No.  CP86-187-000  an  appUcation 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Mississippi  River  Transmission 
Corporation  (MRT)  and  for  permission 
and  approval  to  abandon  such  service, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport,  on  an 
interruptible  basis,  up  to  200  billion  Btu 
of  natural  gas  per  day  on  behalf  of  MRT 
for  a  term  to  expire  on  October  27. 1987. 
It  is  explained  that  Applicant  would 
receive  the  gas  at  the  following  points: 
(1)  The  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Producers  Gas  Company  (Producers)  in 
Custer  County.  Oklahoma:  (2)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Producers  in  Dewey  County.  Oklahoma: 

(3)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Producers  in  Grady  County.  Oklahoma: 

(4)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Oklahoma  Natiiral  Gas  Company  (ONG) 
in  Custer  County.  Oklahoma;  (5)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
ONG  in  Woodward  County.  Oklahoma; 
(6)  the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
Delhi  Gas  Pipeline  Corporation  in  Custer 
County.  Oklahoma:  and  (7)  the  existing 
point  of  interconnection  between  the 
facilities  of  Applicant  and  Mustang  Fuel 
Corporation  in  Washita  County. 
Oklahoma. 

Applicant  proposes  to  transport  and 
redeliver  thermally  equivalent  volumes 
to  the  following  points  of  delivery:  (1) 
The  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
MRT  in  Randolph  County.  Arkansas;  (2) 
the  existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
MRT  in  Harrison  County,  Texas;  (3)  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
MRT  in  Clinton  County.  Illinois:  (4)  The 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
ANR  Pipeline  Company  in  Cameron 
Parish,  Louisiana;  (5)  and  the  existing 
point  of  interconnection  between  the 
facilities  of  Applicant  and  Dow 
Interstate  Gas  Company  in  Vermilion 
Parish,  Louisiana. 

Applicant  states  that  it  would - 
redeliver  equivalent  volumes  to  its 
delivery  points  less  certain  percentage 
reductions  for  gas  lost  and  unaccounted 
for,  gas  used  as  fuel  and  gas  used  in  day 
to  day  pipeline  operations.  These 
reductions  are  as  follows: 


DetvaiypoM 
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Harrison  Coun«y,  Taaiat 

Randolph  Counly.  Ailanaaa 
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Applicant  proposes  to  charge  MRT  a 
transportation  rate  of  22.51  cents  per 
million  Btu  for  volumes  received  at  the 
afore-mentioned  receipt  points  for 
transportation  and  delivery  to 
Applicants'  afore-mentioned  delivery 
points. 

No  new  facilities  are  proposed  for  this 
service.  Applicant  also  requests 
authorization  to  add  additional  receipt 
points  in  the  future  necessary  to  support 
this  service. 

Comment  date:  December  31. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP86-130-000] 

December  11, 1985. 

Take  notice  that  on  November  1, 1985. 
Natural  Gas  Pipeline  Company  of 
America  (Applicant).  701  East  22nd 
Street.  Lombard.  Illinois  60148.  filed  in 
Docket  No.  CP8d-13O-000  an 
application,  as  amended  on  November 
20. 1985.  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Faustina  Pipeline  Company 
(Faustina)  and  for  permission  and 
approval  to  abandon  the  transportation 
service,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
8  billion  Btu  of  natural  gas  per  day  for 
Faustina,  on  an  interruptible  basis, 
through  October  22. 1987.  Applicant 
states  that  it  would  receive  the  gas  for 
the  account  of  Faustina  at  an  existing 
interconnection  between  its  facilities 
and  those  of  the  gathrlng  facilties  of 
Intercon,  Inc.  (Intercon),  in  Beckham 
County,  Oklahoma.  Applicant  proposes 
to  redelivery  equivalent  volumes  of  gas, 
less  6.7  percent  for  fuel  and  unaccounted 
for  gas  at  an  existing  interconnection 
between  the  facilities  of  Applicant  and 
Faustina  in  Vermilion  Parish.  Louisiana. 

Applicant  proposes  to  charge  Faustina 
19.8  cents  per  million  Btu  for  volumes  of 
gas  received  in  Beckham  County. 
Oklahoma.  In  addition.  Applicant  states 
it  would  charge  Faustina  the  currently 
effective  GRI  surcharge. 

Applicant  also  proposes  to  add  receipt 
points  to  the  transportation  service. 
Applicant  states  that  by  March  31  of 
each  year  it  would  tender  tariff 
revisions  reflecting  the  addition  of 
receipt  points  made  during  the  previous 
calendar  year. 


v- 
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Comment  date:  December  31. 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northwest  Pipeline  Corporation 

[Docl(et  No.  CP75-232-001] 
December  11, 1985. 

Take  notice  that  on  November  1, 1985, 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  8900,  Salt  Lake 
City.  Utah  84108.  filed  in  Docket  No. 
CP75-232-001  a  petition  to  amend  the 
order  issued  on  July  30, 1975,  in  Docket 
No.  CP75-232,  as  amended;  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  so 
as  to  authorize  the  transportation  of 
natural  gas  for  RMNG  Gathering  Co. 
(RMNC)  from  additional  wells  and  to  a 
new  redelivery  point,  all.  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  by  orders  issued 
July  30, 1975,  and  April  26, 1977,  in 
Docket  No.  CP75-232,  it  was  authorized 
to  transport  natural  gas  for  RMNG 
pursuant  to  a  gas  transportation 
agreement  (agreement)  dated  November 
26, 1974,  as  amended.  Northwest  further 
states  that  the  agreement  provided  that 
RMNG  would  tender  to  Northwest  for 
transportation,  at  the  Bar-X  delivery 
points  in  Mesa  County,  Colorado, 
volumes  of  natural  gas  produced  or 
purchased  by  RMNG  from  the  Bar-X  and 
South  Canyon  fields  located  in  Mesa 
and  Garfield  Counties,  Colorado.  It  is 
indicated  that  Northwest  would 
purchase  either  25  percent  or  33V^ 
percent  of  RMNG's  natural  gas, 
depending  on  whether  it  was  produced 
from  acreage  shown  on  Exhibit  A  or 
Exhibit  D  to  the  agreement,  and  then 
would  transport  and  redeliver  the 
remaining  volumes,  for  RMNG's 
account,  at  an  existing  interconnection 
between  the  transmission  systems  of 
Mountain  Fuel  Resources,  Inc. 
(Mountain  Fuel),  and  Northwest  in  Rio 
Blanco,  Colorado.  It  is  further  indicated 
that  Northwest  was  authorized  to  retain 
2  percent  of  the  volumes  as 
reimbursement  for  fuel  and  losses  and  to 
charge  a  transportation  rate  of  5.0  cents 
per  Mcf. 

Northwest  proposes  that  the  order 
issued  July  30, 1975,  as  amended  April 
26, 1977,  in  Docket  No.  CP75-232  be 
further  amended  to  authorize  the 
transportation  of  natural  gas  for  RMNG 
from  additional  wells  and  to  a  new 
redelivery  point  as  provided  for  by  the 
June  9. 1981,  April  10, 1985,  and  August 
6, 1985,  amendments  to  the  agreement. 

It  is  stated  that  on  June  9. 1981,  RMNG 
and  Northwest  entered  into  an 
amendment  to  the  agreement  to  provide 
for  redeliveries  of  the  natural  gas 


through  an  existing  point  of 
interconnection  between  Northwest  and 
Rocky  Mountain  Natural  Gas  Company 
(Rocky  Mountain).  RMNG's  parent 
company.  It  is  further  stated  that  this 
redelivery  point  (Piceance  Creek 
delivery  point)  is  located  in  Rio  Blanco 
County,  Colorado,  and  replaced  the 
original  redelivery  point  which  no  longer 
is  available  for  use  under  the  agreement. 
Northwest  indicates  that  the  original 
redelivery  point  was  used  for  delivery  of 
RMNG's  natural  gas  to  Mountain  Fuel 
for  subsequent  transportation  by 
Mountain  Fuel  to  Rocky  Mountain. 
Northwest  further  indicates  that  RMNG 
has  informed  it  that  the  agreement 
between  Mountain  Fuel  and  RMNG  has 
expired  and  the  RMNG  now  needs  to 
utilize  the  existing  Piceance  Creek 
delivery  point  in  order  to  receive  the 
natural  gas  volumes  from  Northwest. 

It  is  stated  that  on  April  10, 1985,  and 
August  6, 1985.  Northwest  and  RMNG 
further  amended  the  agreement  to 
provide  for  the  transportation  of 
additional  natural  gas  supplies  which 
RMNG  has  available  in  the  Bar-X  and 
South  Canyon  fields.  The  amendment 
provides,  it  is  further  stated,  that 
Northwest  would  transport  the  volumes 
of  natural  gas  tendered  by  RK04G  for 
transportation  at  the  Bar-X  delivery 
points  from  additional  acreage,  as  set 
forth  in  a  new  Exhibit  E  to  the 
agreement.  Northwest  indicates  that  it 
does  not  have  an  option  to  purchase  any 
of  the  natiu'al  gas  tendered  for 
transportation  from  the  sources  listed  on 
the  Exhibit  E. 

Comment  date:  December  31, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Trailblazer  Pipeline  Company 

[Docket  No.  CP7g-8(>-03S] 
December  11, 1985. 

Take  notice  that  on  December  2, 1985, 
Trailblazer  Pipeline  Company 
(Petitioner),  701  East  Twenty  Second 
Street,  Lombard,  Illinois  60148,  filed  in 
Docket  No.  CP79-80-035  a  petition  to 
amend  the  order  issued  March  12, 1982, 
in  Docket  No.  CP79-80  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
seeking  authorization  for  an  additional 
point  of  receipt  of  natural  gas  in  Weld 
County,  Colorado,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioner  submits  that  Natural  Gas 
Pipeline  Company  of  America  (Natiu-al) 
and  the  Petitioner  have  amended  their 
service  agreement  dated  October  8, 
1982,  to  permit  an  additional  point  of 
receipt  on  Petitioner's  system  in  Weld 


County,  Colorado,  for  volumes  of 
natural  gas  to  be  purchased  by  Natural 
from  MFG  Oil  Corporation  (MFC)  under 
a  gas  purchase  contract  dated  May  16, 
1984,  between  Natural  and  MFG 
Petrocarbon  Energy  Corporation 
(Petrocarbon)  and  under  a  gas  purchase 
contract  dated  July  16, 1964,  between 
Natural  and  Petrocarbon  from  the 
Jupiter  Field.  Weld  County.  Colorado. 

It  is  further  stated  that  Petitioner  and 
Natiu-al  have  constructed  tap  and 
measurement  facilities  pursuant  to 
blanket  certificates  issued  in  Docket 
Nos.  CP82-497-000  and  CP82-^t02-000, 
respectively.  It  is  alleged  that  the 
proposed  additional  receipt  point  and 
resulting  transportation  was  planned  to 
be  commenced  pursuant  to  Petitioner's 
Order  60  certificate  in  Dodcet  No.  CP82- 
498-000.  It  is  explained  that  Reliance 
Pipeline  Company  (Reliance)  agreed  in 
December  of  1984  to  construct  die 
necessary  gathering  facilities  to  connect 
the  producers'  reserves  with  Petitioner's 
system.  It  is  stated,  however,  that  MGF 
filed  in  December  1964,  a  Petition  onder 
chapter  XI  of  the  U.S.  Bankruptcy  Code 
and  it  became  necessary  for  the 
Bankruptcy  Court  to  approve  the 
agreements  with  Reliance  and  to 
authorize  the  expenditure  of  funds  by 
MGF. 

Petitioner  further  states  that  the  Court 
approval  was  not  obtained  until 
September  1985,  thus  delaying  the 
construction  of  the  gathering  facilities 
and  the  completion  of  the  nine  wells 
drilled  in  the  Jupiter  field. 

Petitioner  aJleges  that  Reliance  and 
Petrocarbon  would  suffer  extreme 
hardship  and  may  even  be  forced  to  file 
for  relief  under  Chapter  XI  of  the 
bankruptcy  laws  unless  this  gas  can 
begin  flowing  shortly.  It  is  stated  that 
MGFs  ability  to  remove  itself  fivm 
bankruptcy  proceedings  is  dependent 
upon  the  instant  authorization. 

Comment  date:  December  31, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Transcontinental  Gas  Pipe  Lin* 
Corporation 

[Docket  No.  CP81-85-004) 
December  11. 1985. 

Take  notice  that  on  October  2. 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1398, 
Houston.  Texas  77251,  filed  in  Dodcet 
No.  CP81-83-004  a  petition  to  amend  the 
order  issued  February  8, 1982.  in  Dodcet 
No.  CP81-83-000,  as  amended,  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  so 
as  to  authorize  two  additional  points  of 
delivery,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
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the  Commission  and  open  to  public 
inspection.  The  original  notice  of 
petition  to  amend  in  Docket  No.  CP81- 
83-004  was  issued  on  October  23. 1985, 
with  a  corresponding  intervention  due 
date  of  November  13, 1985. 

In  Docket  No.  CP81-83-O04  Transco 
states  that  by  order  issued  February  8, 
1982.  as  amended  on  October  25. 1982, 
Transco  was  authorized  to  transport  on 
a  firm  basis  up  to  the  thermal  equivalent 
of  9.000  Mcf  of  natural  gas  per  day  to 
Florida  Gas  Transmission  Company 
(FGT)  for  the  account  of  Southern 
Natural  Gas  Company  (Southern).  It  is 
also  stated  that  such  transportation  is 
for  Southern  individually  and  as  agent 
for  Amoco  Production  Company. 

Transco  requests  authorization  to  add 
two  additional  points  of  delivery  for  the 
gas  which  Transco  transports  for 
Southern  individually  at  the  existing 
interconnection  between  Transco  and 
Southern  in  Livingston  Parish. 
Louisiana,  and  at  the  existing 
interconnection  between  Transco  and 
Trunkline  at  Katy.  Wharton  County. 
Texas. 

In  Docket  No.  CP81-^-004  Transco 
originally  stated  that  for  such 
transportation  service,  Transco  would 
continue  to  charge  Southern  an  initial 
monthly  demand  charge  of  $28,080 
based  upon  a  contract  demand  quantity 
of  9,000  Mcf  of  gas  per  day.  By 
supplement  dated  November  14, 1985, 
Transco  now  submits  that  the  rate  and 
contract  demand  quantity  were 
inadvertently  misstated  in  Docket  No. 
CP81-83-004.  Transco  now  asserts  that 
the  monthly  demand  charge  would  be 
$33,360  based  upon  a  monthly  demcmd 
rate  of  $4.17  per  Mcf  and  a  contract 
demand  quantity  of  8,000  Mcf  per  day. 
Transco  states  that  these  Hgures  reflect 
the  revised  tariff  filed  with  the 
Commission  on  April  10, 1984,  in  Docket 
No.  RP83-30-016.  as  approved  by  order 
issued  May  4, 1984  {27  FERC  H  61,213). 

Comment  date:  December  31, 1985.  in 
accordance  with  the  First  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP86-202-000) 
JJecember  11, 1965. 

Take  notice  that  on  November  12, 
1985,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP86-202-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  up  to  10,000  dt 
equivalent  of  natural  gas  per  day  for 


United  Cities  Gas  Company,  Georgia 
Division  (United  Cities),  an  existing 
Transco  sales  customer,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  explained  that  United  Cities 
would  purchase  such  gas  from  Southern 
Natural  Gas  Company  (Southern)  which 
would  make  such  sales  pursuant  to  the 
Commission's  emergency  regulations. 
S  157.45,  et  seq.  (18  CFR  157.45,  et  seq.). 
Pursuant  to  the  October  16, 1985, 
transportation  agreement  between 
Transco  and  United  Cities.  Transco 
would  receive  the  gas  at  an  existing 
interconnection  with  Southern  at 
Jonesboro,  Clanton  County,  Georgia, 
and  would  transport  and  redeliver  the 
gas,  on  a  best  efforts  basis,  to  United 
Cities  at  an  existing  delivery  point  at 
Gainesville,  Oconee  County,  Georgia,  it 
is  stated. 

Transco  states  that  for  this 
transportation  service,  it  would  retain  a 
percentage  of  the  gas  received  for 
compressor  fuel  and  line  loss  make-up 
and  would  charge  United  Cities  a 
transportation  rate  based  on  Transco's 
currently  applicable  Rate  Schedule  T-1. 
The  transportation  agreement  provides 
a  term  of  five  years  from  the  date  of 
initial  deliveries,  it  is  stated. 

Transco  states  that  by  filing  the 
subject  application,  it  is  not  electing 
"non-discriminatory  access"  as  such 
term  is  described  and  defined  in 
§§  284.8(b]  and  284.9(b)  of  the 
Conrniission's  Regulations  (promulgated 
in  Order  No.  436). 

Comment  date:  December  31, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Transwestem  Pipeline  Company 

[Docket  No.  CP86-211-0001 
December  11, 1985. 

Take  notice  that  on  November  21, 
1985,  Transwestem  Pipeline  Company 
(Transwestem),  P.O.  Box  1188,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP86- 
211-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Transwestem  (1) 
to  construct  and  operate  a  metering 
facility  and  tap,  (2)  to  sell  for  resale  up 
to  3  billion  Btu  of  natural  gas  per  day  to 
Southwest  Gas  Corporation 
(Southwest),  and  (3)  to  commence  such 
service  pursuant  to  proposed  Rate 
Schedule  SG-2,  all  as  more  fully  set 
forth  in  the  appUcation  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transwestem  states  that  Southwest 
has  contracted  to  purchase  up  to  3 
billion  Btu  of  gas  per  day  from 


Transwestem  on  a  firm  basis  for  resale 
to  residential  customers  residing  in 
Willow  Valley,  Arizona.  Transwestem 
proposes  to  make  the  sale  at  a  new  tap 
and  metering  facility  contemplated  to  be 
installed  initially  as  a  nonjurisdictional 
facility  pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  and  Part 
284  of  the  Commission's  Regulations. 
Transwestem  states  that  the  proposed 
facilities  would  be  located  immediately 
upstream  of  and  within  the  surface  site 
of  Transwestem's  existing  Needles 
measuring  station  in  Mohave  County, 
Arizona.  It  is  stated  that  the  tap  and 
meter  would  be  the  measuring  point 
both  for  section  311  transportation  and 
for  the  proposed  sale  of  natural  gas  to 
Southwest.  Transwestem  estimates  that 
the  cost  of  construction  of  the  tap  and 
meter  would  be  $56,500  to  be  paid  by 
Southwest. 

Transwestem  proposes  to  commence 
deliveries  as  soon  as  possible  upon 
receipt  of  all  necessary  approvals  from 
the  Commission.  It  is  stated  that  the 
term  would  be  for  ten  years  and  from 
year  to  year  thereafter  unless  cancelled 
by  either  party  on  at  least  twelve 
months  written  notice. 

Transwestem  states  that  it  makes 
sales  for  resale  under  Rate  Schedule 
SG-1  to  natural  gas  distributing  systems 
served  by  Transwestem's  pipeline 
system  east  of  its  Roswell,  New  Mexico 
compressor  station.  Transwestem 
proposes  herein  to-provide  sevice  to 
small,  general  customers  in  the  area 
west  of  Roswell,  New  Mexico  under 
new  Rate  Schedule  SG-2.  Transwestem 
proposes  to  design  the  initial  rate  to  be 
charged  for  service  under  Rate  Schedule 
SG-2  based  upon  the  method 
historically  used  by  Transwestem  to 
design  the  SG-1  rate.  Transwestem 
state  that  the  Conunission  issued  an 
order  in  Docket  No.  RP85-175,  on  August 
29, 1985,  suspending  the  filed  rates  until 
Febmary  1, 1986,  and  requiring 
Transwestem  to  refile  such  rates 
consistent  with  the  order.  Transwestem 
thus  requests  that  the  initial  rate  be 
made  effective  as  proposed  and  that  any 
issues  regarding  long-term  rate  design 
be  determined  in  the  proceedings  in 
Docket  No.  RP85-175. 

Comment  date:  December  31, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heesd  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
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in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conrniission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  persons 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conrniission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
th^  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Comtnission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Conunission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefqx. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-29697  Filed  12-13-85;  8:45  am] 
nujNO  CODE  (rir-oi-M 


[Docket  No*.  QFM-129-000,  et  aL] 


International  Housa  of  PtiRadelphla  at 
al;  SmaH  Powar  Production  and 
Coganaration  Facilitiaa;  Qualifying 
Statua;  Cartiflcata  AppHcationa,  ate. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  CommissioiL 

1.  International  House  of  Philadelphia 

[Docket  No.  QFae-129-000] 
December  5, 1985. 

On  November  21. 1985,  International 
House  of  Philadelphia  (Applicant),  of 
3701  Chestnut  Street,  Philadelphia. 
Pennsylvania  19104.  sumitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Philadelphia. 
Pennsylvania.  It  will  consist  of  two 
Cogenic  Energy  modules.  Heat  will  be 
recovered  from  both  jacket  water  and 
exhaust  gas  for  space  heating,  chilling 
and  domestic  hot  water.  The  electrical 
power  production  capacity  of  the  facility 
will  be  242  kW.  The  primary  energy 
source  will  be  natural  gas. 

2.  Gull,  Inc. 

[Docket  No.  QF86-315-000] 
December  9, 1985. 

« 

On  November  25, 1985,  Gull,  Inc. 
(Applicant),  of  25  South  300  East.  Salt 
Lake  City,  Utah  84111  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  same 
address  as  the  Applicant.  The  facihty 
will  consist  of  a  natural  gas  fired 
combustion  turbine  generator,  a  heat 
recovery  steam  boiler,  and  a  steam 
driven  turbine-generator.  The  power 
production  capacity  will  be  5,600 
kilowatts.  The  extracted  heat  from  the 
steam  turbine  will  fiow  into  mechanical 
systems  for  the  existing  building. 
Installation  is  expected  to  begin  in 
December  1985. 


3.  Foster  Wheeling  Power  System*,  inc. 
Ransom  Cogeneratiao  FaciHty 

December  la  1985 


[Docket  No.  QF86-333-a00]  ■     ^' 

December  10. 1985 

On  November  27, 1985.  Foster 
Wheeler  Power  Systems,  Inc. 
(AppUcant),  of  110  South  Orange 
Avenue.  Livingston,  New  Jersey  07039 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facihty  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Ransom, 
Pennsylvania.  The  facility  wIU 
incorporate  two  (2)  circulating  fluidized 
bed  boilers  and  a  turbine  generator.  The 
primary  energy  source  will  be  antlu^dte 
culm.  The  net  electric  power  production 
capacity  will  be  37  megawatts.  The 
steam  sales  will  be  made  to  Potlatch 
Corporation  for  its  industrial  uses. 
Installation  of  the  facility  is  expected  to 
begin  in  September  1986. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street  NE..  Washii^;ton, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determimng  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies   ' 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-29680  Filed  12-13-85;  8:45  am] 

BIUJNQ  COOC  6717-01-M 

Oil  Pipeline  Tentative  Valuation 

December  13, 1985. 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10. 1978,  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  Section 
19a  of  the  Interstate  Commerce  Act 


BEST  COPY  AVAILABLE 
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Notice  is  hereby  given  that  a  tentative 
basic  valuation  is  under  consideration 
for  the  conunon  carrier  by  pipeline  listed 
l>elow: 

1963  Basic  Report 

Valuation  Docket  No.  PV-1488-000; 
Seminole  Pipeline  Company,  P.O.  Box 
645.  Tulsa,  Oklahoma  74101-0645. 

On  or  before  January  16. 1986,  persons 
other  than  those  specifically  designated 
in  section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  214 
of  the  Federal  Energy  Regulatory 
Commission's  "Rules  of  Practice  and 
Procedure"  (18  CFR  385.214),  an  original 
and  three  copies  of  a  petition  for  leave 
to  intervene  in  this  proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  section 
19a(h)  of  the  Act,  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  individual 
company  at  its  address  shown  above 
and  appropriate  certificate  of  service 
must  be  attached  to  the  petition.  Persons 
specifically  designated  in  section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Frands  J.  Connor. 

Administrative  Officer.  Oil  Pipeline  Board. 
IFR  Doc.  85-29689  Rled  12-13-65;  8:45  am] 
BNXING  COOC  •717-41-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(A-9-FRL-2932-9] 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSO)  Permit 
to  Procter  A  Gamble  Company  (EPA 
Project  Number  SAC  83-01) 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTKMl:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
June  7, 1985  the  Environmental 
Protection  Agency  issued  a  modified 
PSD  permit  (which  was  originally  issued 
on  May  10, 1983  under  EPA's  Federal 
regulations  40  CFR  52^1)4q;^e 
applicant  named  above.  The  PSD  permit 
grants  approval  to  a  modification  of  the 
gas  turbine  cogeneration  system  at  their 
facility  in  Sacramento,  California.  The 
modification  involves  an  increase  in  the 
allowable  fuel  consumption  for  the  duct 
burner  with  a  corresponding  decrease  in 
the  emission  rate  on  a  heat  input  basis 


such  that  no  increase  in  the  mass 
emissions  of  NO.  occurs.  Also, 
continuous  monitoring  requirements  for 
CO  and  flue  gas  flow  rate  have  been 
deleted.  The  permit  is  subject  to  certain 
conditions,  including  an  allowable 
emission  rate  as  follows:  SOi  at  0.3% 
sulfur  fiiel  oil  or  natural  gas;  NO.  at  0.30 
Ib/MM  BTU  oil  fired  and  0.26  Ib/MM 
BTU  gas  fired;  CO  at  33  Ib/hr  gas  fired 
and  22  Ib/hr  oil  fired. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  permit  are  available  for  public 
inspection  upon  request;  address  request 
to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Francisco.  CA  94105,  (415J  974-8240,  FTS 
454-8240. 

SUPPUEMENTARV  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include:  SO* — 0.3%  sulfur 
fuel  oil;  NO, — water  injection;  CO — 
combustion  control. 

DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  NinUi  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  February  14, 1986. 

Dated:  December  4, 1985. 
Carl  C  Kohnort, 

Acting  Director,  Air  Management  Division, 
Region  9. 

(PR  Doc.  85-29660  Filed  12-13-85;  8:45  amj 

BILUNQ  COOe  6560-aMI 


IOPTS-140072:  FRL-2933-3] 

Access  to  Confidential  Business 
Information  by  Various  Marketing 
Resources,  Inc. 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  EPA  has  authorized  Various 
Marketing.  Inc.  (VMR)  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  5  and  8  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  confidential 
business  information  (CBI). 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543, 401  M  St., 
SW.,  Washington,  DC  20460,  Toll-Free: 
(800-424-9065),  In  Washington.  DC: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404]. 


SUPPLEMENTARY  INFORMATION:  Under 

section  8  of  TSCA.  EPA  is  required  to 
compile  a  list  of  chemical  substances 
which  are  manufactured  in  or  imported 
to  the  United  States.  Section  8  requires 
that  the  Inventory  be  kept  current  so 
that  manufacturers  and  importers  of 
chemical  substances  may  determine 
whether  the  substances  they  intend  to 
manufacture  or  import  are  subject  to  the 
new  chemical  reporting  requirements  of 
section  5  of  TSCA. 

Under  Contract  No.  68-01-6814. 
previously  announced  in  the  Federal 
Register  on  February  15, 1984  (49  FR 
5830).  Chemical  Asbtracts  Service  (CAS) 
assists  the  Agency  in  administering 
sections  5  and  8  by  maintaining  and 
updating  the  TSCA  Inventory  and  by 
searching  the  Inventory  for  chemical 
substances  proposed  for  manufacture  or 
import  In  a  subcontract  to  that  contract, 
VMR  will  microfilm  documents 
submitted  to  the  Agency  under  sections 
5  and  8  of  TSCA.  The  documents  VMR 
will  microfilm  include  Inventory 
reporting  forms,  document  destruction 
logs,  Premanufacture  Notification  forms, 
bona  fide  requests  for  searches  of  the 
Inventory,  Low-Volume  Exemption 
notices,  and  Test-Market  Exemption 
applications.  All  microfilming  will  be 
performed  on  CAS  premise  in  Columbus, 
Ohio. 

VMR  pe^onnel  will  not  conduct 
substantive  review  of  any  TSCA  CBI 
under  this  subcontract;  however, 
execution  of  its  provisions  will  require 
that  these  personnel  be  given  access  to 
TSCA  CBI  in  order  to  preform  the 
above-noted  microfilming.  Therefore,  in 
accordance  with  40  CFR  2.306(j).  EPA 
has  determined  that  access  to  CBI 
submitted  to  the  Agency  under  TSCA  is 
necessary  for  the  satisfactory 
performance  by  the  subcontractor  of  the 
subcontract  described  above.  EPA  is 
issuing  this  notice  to  inform  submitters 
of  information  under  TSCA  that  VMR 
has  been  authorized  for  access  to  CBI 
submitted  under  sections  5  and  8  of 
TSCA  pursuant  to  the  "EPA  Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information"  manual.  All  VMR 
personnel  will  be  required  to  sign  non- 
disclosure agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  being  permitted 
access  to  TSCA  CBI.  CBI  access  is 
authorized  only  on  CAS  premise  and 
will  expire  on  September  30, 1986. 

Dated:  December  6, 1985. 
Don  R.  Clay, 

Director,  Office  of  Toxic  Substances. 
(FR  Doc.  85-29667  Filed  12-13-65;  8:45  am] 

MLUNQ  CODE  SSeO-SO-M 
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[A-»-FRL-2932-t] 

Approval  Of  Prevention  of  Signiflcant 
Air  Quality  Deterioration  (PSD)  PermM 
to  Gilroy  Energy  Company  (EPA 
Project  Number  SFB  84-04) 

agency:  Environmental  Protection 
Agency  (EPA).- 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  1, 1985  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above,  llie 
PSD  permit  grants  approval  to  construct 
a  119  megawatt  (gross)  cogeneration 
facility  to  be  located  in  Gilroy,  Santa 
Clara,  California.  The  permit  is  subject 
to  certain  conditions,  including  an 
allowable  emission  rate  as  follows: 
NOx— 25  ppmv  at  15%  Oi  with  the  gas 
turbine,  and  40  ppmv  at  3%  Ox  with  the 
auxiliary  boilers;  SO2-I89  tons  per  year. 

FOR  FURTHER  INFORMATION:  Copies 

of  the  permit  are  available  for  public 
inspection  upon  request;  address  request 
to:  Anita  Tenley  (A-3-1),  U.S.  / 

Environmental  Protection  Agency,      ' 
Region  9,  215  Fremont  Street;  San 
Francisco,  CA  94105,  (415)  974-8240,  FTS 
454-8240. 

SUPPl£MENTARY  INFORMATION:  Best 

Available  Control  Technology  (BACT) 
requirements  include  the  use  of  steam 
injection  and  low  sulfur  oil  (0.12%  by 
weight  normally  and  0.25%  during 
natural  gas  curtailment). 
DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by't'ebruary  14. 1985. 

Dated:  December  5, 1985. 
Carl  C.  Kohnert, 

Acting  Director,  Air  Management  Division, 
Region  9. 

(FR  Doc.  85-29661  Filed  12-13-85;  8:45  am] 
BHxiNo  cooc  ssao-so-M 


[A-9-FRL  2932-7] 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  the  Western  Power  Group,  inc.  (EPA 
Project  NumlMr  SE  85-05) 

agency:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  21, 1985  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 
PSD  permit  grants  approval  to  construct 


the  Mesquite  Lake  Resource  Recovery 
Facility  near  Brawley,  Imperial  County, 
California.  The  facility  is  a  15  megawatt 
multiple  hearth  and  fluidized  bed 
cogeneration  system  burning  cattle 
manure.  The  permit  is  subject  to  certain 
conditions,  including  an  allowable 
emission  rate  as  follows:  NO,  at  135  lbs/ 
hr,  SOi  at  195  Ibs/hr.  CO  at  122  Ibs/hr 
and  particulate  matter  at  122  Ibs/hr. 

FOR  FURTHER  MFORSMTION:  Copies 

of  the  permit  are  available  for  public 
inspection  upon  request;  address  request 
to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street.  San 
Francisco,  CA  94105.  (415)  974-8240,  FTS 
454-8240. 

supplementary  information:  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  use  of 
limestone  injection,  combustion  control 
systems,  a  baghouse,  and  low  multiple 
hearth  fumance  temperatures  combined 
with  low  furnace  oxygen  concentrations 
and  multiple  hearth  pyrolysis  gas 
recirculation  to  the  fluidized  bed. 
date:  The  PSD  permit  is  reviewable 
under  section  3Q7(b)(l)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  February  14, 1986. 

Dated:  December  5, 1985. 
Cari  C.  Kohnert, 

Acting  Director,  Air  Management  Division, 
Region  9. 

[FR  Doc.  85-29662  Filed  12-13-ffi;  &4S  am] 

MLUNO  CODE  WSV-SO-H 

[OPTS-59209;  FRL-2933-5) 

Certain  Cliemicals  Premanufacture 
Exemption  Applications 

agency:  Environmental  I^tection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  mariceting 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TMS)  Applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  an  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  of  the  exemptions. 


date:  Written  comments  by  :  December 

31, 1985. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-59207["  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-^01,  401  M  Street,  SW.,  Washington. 
DC  20460.  (202-382-3532). 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street,  SW.  Washington. 
DC  20460,  (202-382-3725). 

SUPPLEMBITARY  INFORMATIOM:  The 

following  notice  contains  informatian 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Pablic 
Reading  Room  E-ip7  at  the  above 
address. 

T86-8 

•  Close  of  Review  Period:  Jainiary  15. 
1986. 

Manufacturer.  Confidential 

Chemical.  (G)  Substituted 
polyethylene  oxide  diol  end-capped 
with  isocyanate. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  4  workers. 

En  vironmental  Release/Disposal. 
Disposal  by  incineration. 

T86-8 

Close  of  Review  Period-  Janoaiy  15^ 

1986. 

Manufacturer.  ConfidentiaL  "^ 

Chemical.  (G)  Substituted 
polyethylene  oxide  dioL 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  6  workers. 

Environmental  Release/Disposal. 
Disposal  by  incineration  and  biological 
waste  treatment  facility. 

Dated:  December  9, 1985. 
Linda  A.  Travels, 

Acting  Director,  Information  Management 
Division. 

[FR  Doc.  85-29665  Filed  12-13-85;  8:45  am| 
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Certain  CtMmicals  Premanufacture 
NotiCM 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statement  of  the  Tmal 
rule  published'in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  noUce 
announces  receipt  of  twenty-five  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  a6-248-^eburary  5. 1985. 
P  86-224.  86-225,  86-226,  86-227,  86-228, 

and  86-229— February  26, 1986. 
P  86-230,  86-231.  and  86-232— March  1. 

1986. 
P  88-233,  86-234,  86-235,  86-236,  86-237. 

86-238,  86-239,  86-240,  86-241,  86-242. 

86-243.  86-244,  86-245,  86-246  and  86- 

247— March  2, 1986. 

Written  comments  by: 
P  86-248— January  6. 1986. 
P  86-224,  86-225,  86-226,  86-227.  86-228, 

and  86-229— January  27, 1986. 
P  86-230,  86-231.  and  86-232— January 

39, 1986. 
P  86-233,  86-234,  86-235,  86-236,  86-237, 

86-238,  86-239,  86-240,  86-241,  86-242, 

86-243,  86-244,  86-245,  86-246  and  86- 

247— January  31, 1986. 
AOORESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51601]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Confidentail 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201. 401  M  St.,  SW,  Washington,  DC 
20460.  (202)  382-3532. 
FOR  RMTHEfl  INFORMATKNI  CONTACT 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-«ll,  401  M  St.,  SW,  Washington,  DC 
20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 


Reading  Room  E-107  at  the  above 

address. 

P86-224 

T3Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Compnay,  Inc. 

Chemical.  (G)  monosubstituted 
alkylbenzenesulfonyl  chloride. 

Use/Production.  (S)  Site/limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  7,500  mg/ 
kg;  Irritiation:  Eye — Severe;  Ames  test: 
Equivocal. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P86-225 

Manufacturer  E.  I.  du  Pont  de 
Nemours  &  Compnay,  Inc. 

Chemical.  (C)  Monosubstituted 
saccharin. 

Use/Production.  (S)  Site/limited 
intermediate.  P^d.  range.  ConHdential. 

Toxicity  Data.  Acute  oral:  7,500  mg/ 
kg;  Irritation:  Eye — Moderate;  Ames  test: 
Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P  86-226  ' 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Monosubstituted 
carboxybenzenesulfonamide. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  11,000  mg/ 
kg  Irritation:  Eye — Mild;  Ames  test: 
Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P  86-^[|^  -  ^ 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Monosubstituted 
carboalkoxybenzenesulfonamide. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range.  Confidential 

Toxicity  Data.  Acute  oral:  11,000  mg/ 
kg;  Irritation:  Eye — ^Mild;  Ames  test: 
Positive. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential.  Disposal  by  navigable\ 
waterway.  1 

P86-228 

Manufacturer  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Monosubstituted 
carboalkoxybenzenesulfonylisocyanate. 


Use/Production.  (S)  Industrial 
intermediate.  Prod./Import  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/ Disposal. 
None  expected. 

P88-229 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical.  (S)  2-amino-5-[2- 
(8ulfooxyethyl)sulfonyl]phenol. 

Use /Production.  (S)  Site-limited 
captive  intermediate  for  fiber  reactive 
azo  dyes.  Prod,  range.  ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  6  hrs/da,  up  to 
26  da/yr. 

Environmental  Release/Disposal.  270 
kg/batch  released  to  water.  Disposal  by 
biological  waste  treatment. 

P 88-230 

Manufacturer.  Hach  Company. 

Chemical.  (S)  2,2'-dihydroxy-l.l'- 
azonaphthalene-6,6'-disulfonic  acid. 

Use/Production.  (S)  Industrial  reagent 
for  hardness  analysis  in  water  of  brine. 
Prod,  range.  100-300  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers,  up  to  8  hrs/da,  up  to 
60  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  publicly  owned 
treatment  works  (POTW). 

P-86-231 

Manufacturer.  Hach  Company. 

Chemical.  (S)  2,2'-dihydroxy-l,l'- 
azonaphthaIene-4,6'-disulfonic  acid. 

Use/Production.  (S)  Industrial  reagent 
for  hardness  analysis  in  water  of  brine. 
Prod,  range.  100-300  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers,  up  to  8  hrs/da,  up  to 
60  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  POTW. 

P86-232 

Manufacturer.  Hach  Company. 

Chemical.  (S)  2,2'-dihydroxy-l,l'- 
azonaphthalene-3,3',  6,6'-tetra8ulfonic 
acid. 

Use/Production.  (S)  Industrial  reagent 
for  hardness  analysis  in  water  of  brine. 
Prod,  range.  100-300  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers,  up  to  8  hrs/da,  up  to 
60  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  POTW. 
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P86-2S3 

Importer.  Confidential. 

Chemical  (G)  Hydroxy  functional 
acrylic  copolymer. 

Use/Import  (S)  Industrial 
thermosetting  decorative  and  protective 
coatings.  Import  range.  75,000^225.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  a  total  of  30 
woricers. 

Environmental  Release/Disposal.  No 
release. 

P  86-234 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyd. 

Use/Production.  (S)  Insulating 
varnish.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal 
Confidential.  Disposal  by  POTW. 

P  86-235 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  isocyanate- 
terminated  polyether  polymer. 

Use/Production.  (G)  Adhesive  for 
industrial  laminations.  Prod,  range. 
15,000-30,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  1.0  hrs/da.  up  to 
23  da/yr. 

Environmental  Release/Disposal.  80 
kg/batch  released  as  cleaning  solution. 

P  86-236 

Manufacturer.  Confidential. 

Chemical.  (G)  Organosilicon 
chemical. 

Use/Production.  (S)  Industrial 
dispersant  for  magnetic  particles.  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConHdential. 

Environmental  Release/Disposal 
Confidential. 

P  86-237 

Importer  Confidential. 

Chemical.  (G)  Amine  oxide. 

Use/Import.  (S)  Foaming  agent  for  the 
foam  finishing  of  fabrics  and  carpets. 
Import  range.  Confidential. 

Toxicity  Data.  Acute  oral:  Male — 
<  5,000  mg/kg-'.  Female— <  5.000  mg/ 
kg" '  but  <2.000-" '  mg/kg:  Ames  test: 
Non-mulagenic. 

Exposure.  Confidential. 

Environmental  Release-Disposal. 
Confidential. 

P  86-238 

I       Manufacturer.  Confidential. 

Chemical.  (G)  Functional  aliphatic 
ester. 


Use /Production.  (G)  Industrial  paint 
component.  Prod.  Range.  10.000-loaooO 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  46 
workers,  up  to  8  hrs/da,  up  to  250  da/yr. 

Environmental  Release-Disposal.  1  to 
132  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P 86-239 

Manufactuer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use-Production.  (S)  Conunercial  gel 
coat  vehicle.  Prod,  range.  30.000-500.000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  a  total  of  5  worker*. 
up  to  4  hrs/da. 

Environmental  Release/Disposal 
Less  than  5  kg/batch  released  to  land. 
Disposal  by  landfill. 

P86-240 

Manufacturer  Confidential. 

Chemical.  [G]  Dioxime-thisocyanate 
polymer. 

Use/Production.  (G)  Adhesive  for 
open,  non-dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConHdential. 

Environmental  Release/Disposal 
Confidential. 

P86-241  J 

Manufacturer  ConHdentjal. 

Chemical.  [G]  Dioxime-diisocyanate 
polymer. 

Use/Production.  [G]  Adhesive  for 
open,  non-dispersive  use.  Prod,  range. 
Confidential,  kg/lbs/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P  86-242 

Manufacturer.  Confidential. 

Chemical.  (G)  Dioxime-triisocyanate 
polymer. 

Use/Production.  (G)  Adhesive  for 
open,  non-dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P86-243 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyano  modified 
dimethyl-methylhydrogen  siloxane. 

Use/Production.  (S)  Intermediate  for 
production  of  silicone  polymers.  Prod. 
range.  Confidential. 


Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

En  vironmental  Release/Disposal. 
Confidential. 

P 86-244 

Manufacturer.  Confidential. 

Chemical  (G)  Siloxane  polyether 
copolymer. 

Use/Production.  (S)  Surface  active 
agent  for  use  in  polyurethane  foam. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  on  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  ' 

P86-245 

Importer  Confidential. 

Chemical  (G)  Azo  condensation 
pigment. 

Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P86-246 

Importer.  Confidential. 

Chemical.  (G)  Tetrasubstituted 
monoazo  pigment. 

Use/Import  (G)  Open,  non-dispersive 
use.  Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/DisposaL 
Confidential. 

P  86-247 

Manufacturer.  E.  L  du  Pont  de 
Nemours  ft  Company.  Inc. 

Chemical.  (G)  Monosubstituted 
alkylbenzenesulfonamide. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  7.500  mg/ 
kg,'  Irritation:  Eye-Mild;  Ames  test 
Negative. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  navigable 
waterway. 

P  86-248 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Mixed  polyol  ester  of 
normal  and  branched  chain 
mocarboxylic  acids. 

Use/Production.  (G)  Diqiersive  use. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/DispotaL 
Confidential.  EHsposal  by  POTW. 
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Dated:  December  9. 1985. 

Limia  \.Tnv9n, 

Acting  Director.  Infonnation  Management 
Division. 

(FR  Doc.  8S-29666  Filed  12-l»-85;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  InforiTMrtion  Collection 
Requtrements  Suixnitted  to  Office  of 
Management  and  Budget  for  Review 

December  9. 1985. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

Copies  of  these  submissions  are 
available  from  the  Commission  by 
calling  Doris  R.  Benz.  (202)  S32-7513. 
Persons  wishing  to  comment  on  any 
information  collection  should  contact 
David  Reed,  Office  of  Management  and 
Budget  Room  3235  NEOB,  Washington. 
DC  20503.  (202)  395-7231. 
OMB  No.:  3060-0113 
Tide:  Equal  Employment  Opportunity 

Program — 10  Point  Model  Program 

and  Guidelines 
Form  No.:  FCC  396 
Action:  Extension 
Estimated  Annual  Burden:  351 

Responses;  1,229  Hours. 
OMB  No.:  3080-0120 
Tide:  Equal  Employment  Opportunity 

Program — 5  Point  Model  Program  and 

Guidelines 
Form  No.:  FCC  396-A 
Action:  Extension 
Estimated  Annual  Burden:  2,622 

Responses;  2,622  Hours. 
OMB  No.:  3060-«132 
Tide:  Supplemental  Information — 72-76 

MHz  Operational  Fixed  Stations 
Form  No.:  FCC  1068-A 
Action:  Extension 
Estimated  Annual  Burden:  300 

Responses;  150  Hours. 

Federal  Communicationa  Commission. 

William ).  Tiicarico, 

Secretary. 

(FR  Doc.  a&-29629  Filed  12-13-85;  8:45  am] 

MLUNO  COM  aris-ei-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Individual  and  Family  Programs 

agency:  Federal  Emergency 
Management  Agency. 
action:  •Notice. 


summary:  This  notice  advises  States 
and  the  general  public  of  new 
procedures  to  be  adopted  in  the 
administration  of  the  Individual  and 
Family  Grant  ^IFG)  program,  operated 
by  States  under  Federal  regulations  at 
44  CFR  205.54.  The  notice  relates  to  the 
verification  procedures. 
DATES:  These  procedures  are  effective 
on  December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Agnes  C.  Mravcak,  Emergency 
Management  Specialist,  Federal        , 
Emergency  Management  Agency,  Omce 
of  Disaster  Assistance  Programs,  500  C 
Street  SW..  Washington,  DC  20472,  (202- 
646-3660). 

In  order  to  expedite  the  award  of 
grants  under  the  FG  program,  and  to 
remove  from  the  States  the  cosdy 
burden  of  verifying  each  and  every 
application,  FEMA  has  determined  that 
a  revised  veriBcation  procedure  is 
appropriate.  Therefore,  the  Associate 
Director,  State  and  Local  Programs  and 
Support,  has  made  the  following 
determination: 

"FEMA  is  relaxing  the  requirement  on 
States  to  perform  on-site  verifications  on 
FG  applications  when  all  the  following 
conditions  are  met: 

1.  The  IFG  applicant  is  owner- 
occupant  of  the  primary  residence;  and 

2.  The  applicant  has  a  decline  letter 
from  the  Small  Business  Administration; 
and 

3.  The  applicant  is  uninsured  for 
housing  and  personal  property,  as 
determined  by  the  States;  and 

4.  The  temporary  housing  habitability 
inspection  report  (FEMA  Form  90-56) 
indicates  total  destruction,  or  the  report 
is  aimotated  or  supplemented  with  a 
cost  estimate  that  exceeds  the  minimal 
repair  (MR)  scope  of  work,  up  to  the 
$5,000  grant  limit. 

FEMA  will  contract  for  performance 
of  verification  services  to  determine 
owner-occupancy  and  whether  the  home 
is  totally  destroyed,  and  will  provide  the 
State  with  a  price  out  Usting  of  damages. 
With  this  documentation,  the  eligibility 
of  the  applicant  can  be  immediately 
determined  by  the  State.  Implicit  in  the 
inspection  report  on  totally  destroyed 
homes  and  homes  with  damages  beyond 
the  MR  scope  of  work  is  the  idea  that 
personal  property  and  real  estate  needs 
beyond  the  ability  of  the  MR  program  or 
the  applicant  exist.  The  State  shall  be 
held  harmless  from  liability  for 
recovering  any  funds  from  recipients  of 
a  grant  which  was  based  on  erroneous 
information  provided  by  FEMA  to  the 
State. 

A  grantee's  award  letter  under  these 
procedures  shall  state  that  he/she  may 
use  the  award  for  repair,  replacement, 

I 


or  rebuilding  of  the  primary  residence 
and  other  disaster-related  needs  or 
expenses  which  are  eligible  under  the 
IFG  program  (see  44  CFR  205.54  (d)(2)). 
The  recipient  shall  be  notified  of  these 
eligible  categories,  and  the  ineligible 
categories  as  well,  to  enable  him/her  to 
appropriately  spend  the  award.  Dollar 
values  shall  not  be  assigned  to  any 
category.  The  grant  award  letter  shall 
also  state  that,  if  flood  insurance  is 
required,  he/she  must  purchase  it,  and 
that  the  applicant  will  be  required,  for  a 
three  year  period,  to  produce  receipts 
for  items  or  services  purchased  with 
grant  funds  in  order  for  the  required 
quality  control  samples,  audits,  or  other 
program  functions  to  occur." 

This  procedure  is  an  interim  measure. 
FEMA  anticipates  publishing  a  proposed 
rule  in  the  Federal  Register  in  the  near 
future,  which  will  propose  a  new 
verification  method.  Until  that 
publication  occurs,  this  process  may  be 
used.  FEMA  Regional  Director  shall 
make  the  appropriate  charlges  in  the 
State  administrative  plans. 

FEMA  is  publishing  this  notice  to  take 
effect  upon  publication.  This  procedure 
enhances  the  governments'  ability  to 
provide  quick  disaster  assistance,  and 
will  be  available  nationwide  for  all 
disaster  victims  until  the  regulations 
identified  above  are  ready  for  final 
implementation.  FEMA  has  determined 
that  the  changes  identified  in  this  notice 
are  good  public  policy,  responsive  to  the 
changing  emergency  nature  of  disaster 
assistance  programs. 

Dated:  December  10, 1985. 
Samuel  W.  Speck. 

Associate  Director.  State  and  Local  Programs 

and  Support.  ' 

[FR  Doc.  85-29642  Filed  12-13-85;  8:45  am] 

MIXINO  CODE  671S-01-M 


[Federal  Emergency  Management  Agency 
Docket  FEMA-REP-9CA-1,  FEMA-REP- 
9CA-2,  FEMA-REP-9CA-3.  FEMA-REP- 
9CA-4] 

State  of  California  Nudear  Power  Plant 
Emergency  Plan 

December  5, 1985.  V^ 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice  of  Receipt  of  Plan. 

summary:  For  Continued  operation  of 
nuclear  power  plants,  the  U.S.  Nuclear 
Regulatory  Commission  requires 
approved  licensee  and  State  and  local 
governments'  radiological  emergency 
response  plans.  Since  FEMA  has  a 
responsibility  for  reviewing  State  and 
local  government  plans,  the  State  of 


BEST  COPY  AVAILABLE 
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California  has  submitted  its  radiological 
emergency  response  plan  to  the  FEMA 
Regional  Office.  These  plans  address 
nuclear  power  plants  which  may  impact 
the  population  of  California  and  include 
the  plans  of  governments  near  the 
Pacific  Gas  and  Electric  Company's 
Diablo  Canyon  Power  Plant  located  in 
San  Luis  Obispo  County,  Califomia;  the 
Sacramento  Municipal  Utility  District's 
Rancho  Seco  Nuclear  Power  Plant 
located  in  Sacramento  County, 
Califomia;  and  Southern  Cahfomia 
Edison  Company's  San  Onofre  Nuclear 
Power  Plant  located  in  San  Diego 
County,  Califomia. 

DATE  PLANS  RECEIVED:  November  26. 
1985. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L  Vickers,  Regional  Director, 
FEMA  Region  DC,  Building  105,  Presidio 
of  San  Francisco,  Califomia  94129,  (415) 
556-9881. 

Notice:  The  Federal  requirement  for 
emergency  response  plans,  FEMA  has 
established  a  Rule  describing  its 
procedures  for  review  and  approval  of 
State  and  local  governments' 
radiological  emergency  response  plans. 
Pursuant  to  this  FEMA  Rule  (44  CFR 
Part  350)  "Review  and  Approval  of  State 
and  local  Radiological  Emergency  Plans 
and  Preparedness.  Final  Rule,"  48  FR 
44332,  the  Plan  for  the  State  of 
Califomia  was  received  by  the  Federal 
Emergency  Management  Agency,  Region 
IX  Office. 

Included  are  plans  for  local 
governments  which  are  wholly  or 
partically  within  the  plume  exposure 
pathway  emergency  planning  zones  of 
the  4  nuclear  power  plants.  For  the 
Diablo  Canyon  Nuclear  Power  Plant, 
plans  are  included  for  San  Luis  Obispo 
County,  Santa  Barbara  County  and 
certain  cities  therein.  For  the  San  Onofre 
Nuclear  PowerPlant,  plans  are  included 
for  San  Diego  and  Orange  Counties  as 
well  as  certain  cities  therein.  The 
Rancho  Seco  Nuclear  Power  Plant  local 
plans  will  be  submitted  at  a  later  date. 
Local  response  plans  are  not  included 
for  Humboldt  Bay  Nuclear  Power  Plant 
as  it  has  been  closed  since  1976  due  to 
seismic  safety  conditions. 

Copies  of  these  plans  are  available  for 
review  at  the  FEMA  Region  IX  Office,  or 
will  be  made  available  upon  request  in 
accordance  with  the  fee  schedule  for 
FEMA  Freedom  of  Information  Act 
requests,  as  set  out  in  subpart  of  44  CFR 
Fart  5.  There  are  approximately  19 
volumes  (20,000+  —pages)  in  these 
documents;  reproduction  fees  are  $.15  a 
page  payable  with  a  request  for  copy. 

Comments  on  the  Plan  may  be 
submitted  in  writing  to  Mr.  Robert  L 
Vickers,  Regional  Director,  at  the  above 


address  within  thirty  days  of  this    - 
Federal  Register  notice. 

FEMA  Rule  44  CFR  350.10  calls  for  a 
public  meeting  prior  to  approval  of  the 
plans.  Details  of  each  meeting  were 
announced  at  least  two  weeks  prior  to 
the  scheduled  meeting  and  local  radio 
and  television  stations  were  requested 
to  announce  each  meeting.  These 
required  public  meetings  were  held  as  • 
follows:  the  Diablo  Canyon  Nuclear 
Power  Plant  Public  Meeting  was 
announced  in  the  San  Luis  Obispo 
Telegram-Tribune,  San  Luis  Obispo. 
Califomia.  The  public  meeting  was  held 
on  December  17, 1981  at  the  Cuesta 
College  Auditorium,  San  Luis  Obispo. 
Califomia.  The  San  Onofre  Nuclear 
Power  Plant  Public  Meeting  was 
aimounced  in  the  Daily  Sun  Post,  San 
Clemente,  Califomia.  The  public 
meeting  was  held  on  May  18, 1981  at  the 
San  Clemente  City  Hall,  San  Clemente, 
Califomia. 

Robert  L.  Vickera,  *. 

Regional  Director. 
[FR  Doc.  85-29643  Filed  12-13-85;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Petition  Of  Rainbow  Navigation,  Inc.  for 
Investigation  of  Conditiona 
Unfavorable  to  Shipping  in  the  United 
States/Iceland  Trade 

Rainbow  Navigation,  Inc.  has  filed  a 
Petition  pursuant  to  section  19(l)(b)  of 
the  Merchant  Marine  Act  of  1920 
requesting  that  the  Commission  issue  a 
mle  to  remedy  conditions  allegedly 
unfavorable  to  shipping  in  the  United 
States/Iceland  Trade  arising  from 
actions  of  the  Icelandic  carriers 
involving  the  carriage  of  commercial 
cargo  in  that  Trade.  Rainbow  alleges 
that  it  has  been  harmed  by  actions  of 
the  Icelandic  Govemment  which, 
through  contracts  with  the  U.S. 
Secretary  of  State,  has  persuaded  the 
U.S.  Navy  to  set  aside  Rainbow's  rights 
as  a  U.S.-flag  carrier  to  preference  on 
military  cargo  moving  from  Norfolk  to 
the  U.S.  base  at  Keflavik  by  declaring 
Rainbow's  rates  "excessive  or  otherwise 
unreasonable,"  thus  invoking  the 
statutory  exception  to  the  Cargo 
Preference  Act  of  1904.  • 


Rainbow's  Petition  to  the  Commission 
is  based  on  its  expectation  of  retaliatory 
legislative  action  by  the  Icelandic 
Govemment  which  would  deny  it  access 
to  military  cargo.  It  is  alleged  that  such 
legislative  action  by  the  Icelandic 
Parliament  has  been  proposed  before 
and  could,  apparently,  be  reintroduced 
and  passed  within  a  matter  of  weeks. 
Rainbow  therefore  asks  the  Commission 
to  make  findings  of  unfavorable 
conditions  in  the  Trade  and  to  issue  a 
mle  suspending  the  tariffs  of  the  three 
Icelandic  carriers,  but  further  requests 
that  effectiveness  of  the  rule  be 
suspended  pending  further  action  by  the 
Icelandic  Govemment 

Rainbow  also  alleges  that  it  is  unable 
to  obtain  any  commercial  cai^  in  the 
Trade  despite  competitive  rates  because 
all  such  cargo  is  controlled  by  Icelandic 
Government-sponsored  monopolies  and 
cooperativeuvho  ship  exclusively  on 
Icelandic  carriers.  Rainbow  asks  the 
Conmiission  to  initate  an  inquiry  into 
possible  illegal  rebating,  unlawfiil 
ratesetting  or  other  malpractices  by  the 
Icelandic  carriers  in  the  Trade.  . 

Rainbow  has  obtained  an  Order  from 
the  U.S.  District  Court  of  the  District  of 
Columbia  setting  aside  the  Navy's 
determination  of  excessive  rates  and 
restoring  its  right  to  preference.  The 
District  Court's  Order  has  been 
appealed  by  the  Department  of  Justice 
on  behalf  of  the  Navy  to  the  U.&  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  which  has  denied  a  request  for 
stay  of  that  Order  but  has  expedited  its 
proceeding. 

Rainbow's  Petition  raises  issues 
which,  at  this  time,  appear  to  be  beyond 
the  purview  of  section  19(l)(b)  and  die 
Commission's  subject  matter  jurisdicticm 
thereunder  insofar  as  actions  by  the 
Icelandic  Govemment  are  concerned.' 
The  Commission  is  for  the  view  that  no 
basis  presently  appears  for  action 
pursuant  to  section  19(1  )(b)  because  the 
Icelandic  Govemment  has  not  instituted 
any  laws,  rules  or  regulations 
discriminatorily  affecting  Rainbow's 
right  to  carry  military  cargo.  Rainbow 
does  not  allege,  and  the  Commission  is 
not  aware  of,  any  specific  Icelandic 
enactment  presently  in  place  or  any 


'  The  Cargo  Preference  Act  of  1904  provides,  in 
relevant  part,  that: 

Only  vessels  of  the  United  States  or  belonging  to 
the  United  Stats  may  be  used  in  the  transportation 
by  sea  of  supplies  bought  for  the  Army,  Navy.  Air 
Force  or  Marine  Corps.  However,  if  the  President 
finds  that  the  freight  charged  by  those  vessels  is 
excessive  or  otherwise  unreasonable,  contracts  for 
transportation  may  be  made  as  otherwise  provided 
by  law. 


'  Section  19(l)(b)  of  the  Merchant  Marine  Ad  of 
1920  authorizes  the  Commission: 

To  make  rules  and  regulations  affecting  shipping 
in  the  foreign  trade  not  in  conflict  with  law  in  antar 
to  adjust  or  meet  general  or  special  condition* 
unfavorable  to  shipping  in  the  foreign  trade, 
whether  in  any  partiailar  trade  or  upon  any 
particular  route  or  in  commerce  generally,  wrfaich 
arise  out  of  or  result  from  foreign  lows,  rules  or 
regulaliosn  or  from  competitive  methods  or 
practices  imployed  by  owners,  operators,  agents,  or 
masters  of  vessels  of  a  foreign  counliy, .  .  . 
(emphasis  added) 


51306  Federal  Regjgter  /  VoL  sq  No.  241  /  Monday,  December  16,  1985  /  Notico 


legislative  proposal  actively  being 
considered  by  the  Icelandic  Parliament 
which  would  restrict  U.S.-flag  carrier 
access  to  military  cargo  in  the  U.S.- 
Iceland  Trade.  However,  based  upon  the 
prospect  that  these  circumstances  could 
change  quickly  in  a  manner  dramatically 
afTecting  Rainbow  in  a  relatively  short 
period  of  time,  the  Commission  will  hold 
Rainbow's  Petition  in  abeyance  pending 
possible  future  action  by  the  Icelandic 
Government  or  the  U.S.  Court  of 
Appeals  or  both. 
By  the  Commission. 

Bruce  A.  DomiMowski. 

Acting  Secretary. 

|FR  Doc.  85-29702  Filed  12-13-«5;  8:45  am] 
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Agreeinentls)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement's)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-007690-018. 

Title:  The  India,  Pakistan,  Bangladesh. 
Ceylon  and  Burma  Outward  Freight 
Conference  Agreement. 

Parties:  The  Scindia  Steam  Navigation 
Co.,  Ltd.,  The  Shipping  Corporation  of 
India  Limited,  Waterman  Isthmian  Line. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  to  conform 
to  the  Commission's  regulations 
concerning  form  and  format. 

Agreement  No.:  202-008650-012. 

Title:  Calcutta,  East  Coast  of  India 
and  Bangladesh/U.SA.  Conference 
Agreement. 

Parties:  The  Bangladesh  Shipping 
Corporation,  The  Scindia  Steam 
Navigation  Co.,  Ltd.,  The  Shipping 
Corporation  of  India  Limited,  Waterman 
Isthmian  Line. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  to  conform 
to  the  Commission's  regulations 
concerning  form  and  format. 

Agreement  No.:  224-010859. 

Title:  Anchorage  Terminal  Agreement. 


Parties:  Municipality  of  Anchorage 
(Anchorage).  Sea-Land  Service,  Inc. 
(Sea-Land). 

Synopsis:  This  agreement  provides  for 
the  granting  of  preferential  usage  from 
Andiorage  to  Sea-Land  of  920  feet  on 
Terminal  No.  2  in  the  Port  of  Anchorage. 
The  premises  shall  be  used  by  Sea-Land 
in  the  furtherance  of  its  business  which 
sh^ll  include,  but  not  be  confined,  to  the 
receiving,  delivering,  handling  and 
storage  of  cargo,  the  docking  of  vessels, 
loading  and  discharging  of  cargo  for 
such  vessels,  including,  but  not  limited 
to,  cargo  in  containers.  The  term  of  the 
agreement  is  for  Ave  years  and  Sea- 
Land  has  the  option  to  extend  the  term 
for  five  successive  periods  of  five  years 
each.  Cargo  minimums  are  provided  in 
the  agreement  and  handling  charges  are 
assessed  accordingly. 

Agreement  No.:  224-010860. 

Title:  Portsmouth  Marine  Tarminal 
Agreement. 

Parties:  Virginia  International 
Terminals,  Inc.  (VIT),  Atlantic  Container 
Line  (ACL). 

Synopsis:  This  agreement  provides  for 
the  non-exclusive  use  of  marine  terminal 
facilities  at  Portsmouth  Marine 
Terminal,  Portsmouth,  Virginia  by  VIT 
to  ACL  VIT  shall  furnish  to  ACL 
terminal  services  connected  with  the 
operation  of  the  facility.  The  term  of  the 
agreement  shall  be  for  three  years  and 
ACL  may  at  its  option  elect  to  renew  or 
extend  the  agreement  for  two  additional 
terms  of  one  year  each.  ACL  guarantees 
movement  of  100,000  tons  through  the 
terminal  the  1st  year  of  the  agreement. 
150.000  tons  in  the  2nd  year  and  200.000 
tons  in  the  3rd  year.  VIT  grants  to  ACL 
wharfage  and  crane  rental  charges 
different  from  those  contained  in 
Terminal  Operators  Conference  of 
Hampton  Roads  Terminal  Tariff  No.  1. 
(Agreement  No.  8435).  The  parties  have 
requested  a  shortened  review  period  for 
the  agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  11,  1985. 
Bnice  A.  Dombrowski, 
Acting  Secretary. 

(PR  Doc.  85-29640  Filed  12-13-85:  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Agency  Fonns  Under  Review 

December  10. 1985 

Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection(s]  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 


review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part  1320). 
A  copy  of  the  proposed  information 
cullection(s)  and  supporting  documents 
is  available  from  the  agency  clearance 
officer  listed  in  the  notice.  Any 
comments  on  the  proposal  should  be 
sent  to  the  OMB  desk  officer  listed  in 
the  notice.  OMB's  usual  practice  is  not 
to  take  any  action  on  a  proposed 
information  collection  until  at  least  ten 
working  days  after  notice  in  the  Federal 
Register,  but  occasionally  the  public 
interest  requires  more  rapid  action. 

FOR  FURTHEII  INFOmiA-nON  CONTACR     t 
Federal  Reserve  Board  Clearance 
Officer— Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551  (202- 
452-3822) 
OMB  Officers-Robert  Neal— Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building,  Room 
3208,  Washington.  D.C.  20503  (202- 
395-^880) 

Request  for  OMB  Approval  To 
Implement 

1.  Report  title: 

Report  of  U.S.  Government  Securities 

Report  of  U.S.  Government  Sponsored 
Agency  and  Corporation 
Obligations 
Agency  form  number:  FFIEC  016.  FFIEC 

017 
OMB  Docket  number:  N/A 
Frequency:  One-time 
Reporters:  State  Member  Commercial 

Banks 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  mandatory  [12 
U.S.C.  324]  and  is  given  confidential 
treatment  [5  U.S.C.  552b  (4)  and  b(8)]. 

These  reports  will  provide  information 
on  holdings  of  U.S.  Government 
agencies  and  corporations  securities, 
that  would  aid  in  the  monitoring  of  the 
banks'  portfolio.  Information  will  be 
collected  from  all  state  member  banks. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  10, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  85-29634  Filed  12-13-85: 8:45  amJ 
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Agency  Fonns  Under  Review 

December  10, 1985. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Resesarch  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D  C.  20551  (202- 
452-3822) 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395-6880) 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension 
Without  Revision  of  the  Following 
Report 

1.  Report  title:  Monthly  Survey  of 

Industrial  Electricity  Use 
Agency  form  number  FR  2009  A,  B 
OMB  Docket  number  7100-0057 
Frequency:  Monthly 
Reporters:  Public  and  privately-owned 

electric  utilities  and  self-generators 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  given  confidential  treatment  [5  U.S.C. 
552(b)(4)]. 

The  report  collects  information  on  the 
volume  of  electric  power  sold  to  mining 
or  manufacturing  establishments  or 
generated  by  such  establishments  for 
their  own  use.  Survey  results  are  used 
as  a  proxy  for  physical  production 
measures  in  certain  categories  of  the 
Industrial  Production  Index. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Implementation 
of  the  Following  Report 

1.  Report  title:  Report  on  Total  Foreign 

Exchange  Turnover 
Agency  form  number  FR  3036  A,  B,  &  C 
OMB  Docket  number  7100-0215 
Frequency:  One-time  survey  for  month 

of  March  1986 
Reporters:  135  banks,  10  brokers,  and  19 

nonbank  financial  institutions 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  given  confidential  treatment  [5  U.S.C. 
525  {b){4)  &  (b)(8)]. 


This  survey  will  gather  information 
for  March  1986  on  turnover  volume  in 
the  U.S.  foreign  exchange  maiket  from 
135  banking  institutions,  10  brokers,  and 
19  nonbank  financial  institutions,  l^e 
information  will  materially  assist  in  the 
evaluation  of  market  conditions  and  in 
the  implementation  of  monetary  policy. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Deceinl>er  10, 1965. 
WUliamW.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  85-29636  Filed  12-13-65;  8:45  am] 
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The  Marine  Corp^  Formation  of: 
Acquisitions  by;  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  Uie 
Board's  Regulation  Y  (12  CFR  225.24  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
appUcation  or  to  the  offices  of  the 
Boards  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
3.1985. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  The  Marine  Corporation, 
Milwaukee,  Wisconsin,  and  its  wholly- 
owned  subsidiary,  Marisub,  Inc., 
Milwaukee,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of 
Commercial  Banc-Corp.,  Monroe, 
Wisconsin,  thereby  indirectly  acquire 
The  Commercial  and  Savings  Bank, 
Monroe,  Wisconsin. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  10, 1965. 
fames  McAfee,  .     ^ 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29635  Filed  12-13-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

niing  of  Annual  Reports  of  Federal 
Advisory  Committees 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Council  on  Nurse 

Training 
National  Advisory  Council  on  the 

National  Health  Service  Corps 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas  i 

Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE.,  Washington, 
D.C.,  or  weeksdays  between  9KX)  a.m. 
and  4:30  p.m.  at  the  Department  of 
Health  and  Human  Services, 
Department  Library,  North  Building. 
Room  1435,  330  Independence  Avenue, 
SW.,  Washington,  DC  20201,  Telephone 
(202)  245-6791. 

Copies  may  be  obtained  from  the 
following  committee  contacts: 

National  Advisory  Council  on  Nurse 
Training — ^Dr.  Mary  S.  Hill,  Executive 
Secretary,  National  Advisory  Council  on 
Nurse  Training,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  5C-04, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  10857,  Telephone 
(301)  442-6193. 

National  Advisory  Council  on  the 
Natonal  Health  Service  Corps — Mr. 
Jeffi^y  Human,  Executive  Secretary. 
National  Advisory  Council  on  National 
Health  Service  Corps,  Room  6-40, 
Parklawn  Building,  5700  Fishers  Lane, 
Rockville,  Maryland  20657.  Telephone 
(301)  443-2900. 

Dated:  December  10, 1985. 
Jackie  E.  Baum, 

Advisory  Committee  Mangement  Officer, 

HRSA. 

[FR  Doc.  85-29628  Filed  12-13-85;  8:45  am] 
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OEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPyENT 

Office  Of  ttte  Assistant  Secretaiy  for 
Administration 

(Docket  Na  N-«5-1570I 

Proposed  Field  Office  Closings 

agency:  Department  of  Housing  and 

Urban  Development  (HUD). 

ACTION:  Proposed  Field  Office  closing§. 

summary:  The  Department  is  reducing 
the  number  of  its  small  Field  Offices  to 
use  its  resources  more  efTiciently.  This 
Notice  includes  the  cost-benefit  analysis 
required  to  be  published  in  the  Federal 
Register  under  section  7(p]  of  the 
Department  of  Housing  and  Urban 
Development  Act. 

Km  FURTHER  INFORMATION  CONTACT: 

Judith  L  Tardy,  Assistant  Secretary  for 
Administration,  Department  of  Housing 
and  Urban  Development.  Washington, 
DC  20410.  (202)  755-6940  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  7(p)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(p),  the 
Department  of  Housing  and  Urban 
Development  is  hereby  publishing  a 
cost-benefit  analysis  concerning  a 
proposed  plan  to  close  certain  Field 
Offices. 

A.  Desctiptioo  xA  Proposed  Changes 

1.  Five  very  small  Field  Offices  will  be 
closed.  These  offices  have  been 
responsible  for  limited  program 
activities  in  the  area  of  single-family 
mortgage  insurance  and  have  had 
consistently  small  workloads.  The 
workload  will  be  transferred  to  larger, 
nearby  offices  in  the  same  Regions.  The 
Field  Offices  to  be  closed  are: 

(a)  Bangor  Office.  Maine;  workload 
transferred  to  the  Manchester  Offices. 
New  Hampshire 

(b)  Burlington  Office,  Vermont; 
workload  transferred  to  the  Manchester 
Offices,  New  Hampshire 

(c)  Wilmington  Office,  Delaware; 
workload  transferred  to  the  Philadelphia 
Regional  Office 

(d)  Springfield  Office.  Illinois; 
workload  transferred  to  the  Chicago 
Regional  Office 

(e)  Topeka  Office,  Kansas;  workload 
transferred  to  the  Kansas  City  Regional 
Office 

Toll-free  access  telephone  lines  will 
be  provided  for  clients  in  these  service 
areas  for  direct  contact  with  the  new 
office.  All  other  Field  Offices  will 
remain  in  the  same  localities. 

2.  Consolidation  of  the  workload  of 
the  five  offices  to  be  closed  with  that  of 


larger,  nearby  offices  is  expected  to 
result  in  productivity  savings  of 
approximately  10  positions.  This 
estimate  is  based  on  the  following 
analysis: 

•  Estimation  of  the  staffing  required 
to  perform  tfie  combined  workload  of 

-  the  consolidated  offices,  based  on 
application  of  the  cturent  staffing  ratio 
(staff-hours  per  application  processed) 
to  the  projected  FY  1985  total  workload 
(applications  processed). 

•  Comparison  of  the  estimated 
staffing  requirement  above  to  the 
current  staffing  level  for  single-family 
application  processing  in  both  the 
gaining  office  and  the  office  to  be  ^ 
closed.  In  each  case,  the  combined 
current  staffing  exceeds  the  estimated 
staffing  requirement  in  the  gaining 
office.  The  difference  between  current 
staffing  and  estimated  staffing 
requirements  totals  10  positions  which 
can  be  saved  as  a  result  of  the  closing  of 
these  offices. 

3.  Reduction-in-force  (RIF)  procedures 
will  not  be  used  to  implement  these 
office  closures.  All  staff  in  the  five  Field 
Offices  will  be  offered  new  or  vacant 
positions  in  the  gaining  offices  and/or 
other  offices  in  the  Region.  However, 
past  experience  shows  that  not  all 
employees  will  accept  these  offers,  since 
some  will  prefer  to  leave  the 
Department  rather  than  move  to  another 
geographic  area. 

4.  Headquarters  organization  is  not 
affected  by  this  Field  reorganization. 

B.  Cost-Benefit  Analysis 

The  cost-benefit  analysis  is  presented 
in  Figure  1,  Costs  and  Savings  of 
Reorganization.  The  costs  and  savings 
contained  in  the  analysis  are  estimates 
based  upon  the  assumptions  described 
below. 

For  purposes  of  computing  the  cost- 
benefit  analysis,  an  implementation  date 
of  March  31. 1986,  is  assumed.  No 
changes  will  be  implemented  prior  to  the 
end  of  the  90-day  notice  period.  Actual 
costs  and  savings  will  be  affected  by  the 
current  rate  of  attrition  in  Field  Office 
positions  and  the  number  of  employees 
remaining  on  board  when  the  actual 
closings  take  place. 

It  is  estimated  that  it  will  take  less 
than  one-half  year  until  the  savings 
resulting  fix>m  this  reorganization  will 
offset  the  costs  of  its  implementation. 
After  that,  savings  to  the  Department 
are  estimated  at  almost  $480,000 
annually.  The  principal  costs  of 
reorganization  are  due  to  personnel 
relocation  and  entitlements  like 
severance  pay  and  unemployment 
compensation.  The  principal  annual 
savings  are  due  to  reduced  salaries  cmd 
benefits  for  10  positions,  and  reduced 


administrative  costs  associated  with 
maintaining  these  offices,  i.e.,  rent, 
equipment,  etc. 

Explanatory  Notes— -Costa^nd  Savings 
of  keorganization 

Figure  1  summarizes  the  basic  staffing 
estimates  discussed  above  and  uses 
these  staffing  figiu^s  and  other 
information  to  estimate: 

•  The  costs  of  conducting  this 
reorganization. 

•  The  annual  savings  which  would 
result  horn  this  reorganization. 

•  The  length  of  time  it  would  take  for 
the  annual  savings  to  offset  the 
implementation  costs. 

The  following  is  an  explanation  of  the 
estimates  presented  in  Figure  1.  The 
paragraph  number  refers  to  the 
respective  column  in  Figure  1. 

Positions 

1.  Encumbered  Poskions — ^This  is  the 
ctirrent  staffing  in  the  five  offices  to  be 
closed.  The  total  includes  two 
temporary  positions  (one  each  in  Bangor 
and  Wilmington)  and  one  part-time 
permanent  position  (in  Springfield).  The 
remainder  are  full-time  permanent 
positions. 

2.  Revised  Staffing  Requiring — ^This  is 
the  estimated  increase  warranted  in  the 
gaining  offices  to  process  the  workload 
fi-om  the  offices  to  be  closed,  based  on 
the  methodology  described  in 
"Description  of  Proposed  Changes" 
above. 

3.  Positions  Abolished — ^This  is  the 
number  of  positions  which  can  be 
eliminated  as  a  result  of  the  workload 
transfer  and  the  revised  staff 
requirements  in  the  gaining  offices. 

Personnel 

4.  Personnel  Relocated — Even  though 
all  employees  will  be  offered  positions, 
it  is  estimated  that  only  five  employees 
will  elect  to  move  to  the  gaining  offices 
and/or  another  office  in  the  Region. 
These  five  are  neither  eligible  for 
optional  retirement  nor  likely  to  refuse 
relocation  (see  note  5  below). 

5.  Personnel  Retired  or  Separated — 
For  purposes  of  this  analysis,  it  is 
assumed  that  all  six  employees  eligible 
for  optional  retirement  will  elect  to 
retire  rather  than  transfer.  Two 
temporary  employees  (one  each  in 
Bangor  and  Wilmington)  will  be 
separated.  They  will  not  be  entitled  to 
severance  pay  as  a  result  of  this  action 
due  to  their  temporary  status.  Based  on 
past  experience,  it  is  further  assumed 
that  six  employees  below  GS-7  will 
prefer  to  leave  the  Department  rather 
than  move  to  another  geographic  area. 
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Costs  of  Reorganization 

6.  Personnel  Relocation  Costs — Based 
upon  recent  actual  relocations,  HUD 
relocations  costs  average  $25,000  per 
employee,  including  the  "tax  grossup." 
The  tax  grossup  refers  to  the  payment 
made  to  relocated  employees  to 
compensate  them  for  the  higher  income 
taxes  which  they  must  pay  because  of 

^     the  extra  income  they  receive  for 

temporary  quarters,  house-hunting  trip, 
real  estate  sale  and  purchase,  and 
miscellaneous  expenses.  The  estimate  is 
based  on^ive  employees  transferring  to 
another  office. 

7.  Severance  Costs — Severance  pay  is 
'  j)rovided  to  employees  who  prefer  to 

leave  the  Department  rather  than 
transfer  to  another  geographic  area.  The 
amount  of  the  pay  is  based  upon  their 
salary  at  time  of  separation  and  years  of 
service.  Based  upon  recent  experience,  it 
is  estimated  that  severance  pay  received 
by  employees  at  GS-7  and  below  will  be 
approximately  $1,300  per  employee.  It  is 
also  estimated  that  only  six  employees 
will  be  entitled  to  severance  pay  (the 
others  are  eligible  for  retirement  or,  as 
temporary  appointees,  are  not  eligible 
for  severance  pay).  The  estimate  is 
based  on  six  positions  at  $1,300  each, 

8.  Unemployment  Compensation — 
Unemployment  compensation  payments 
by  states  must  be  reimbursed  by  HUD. 
These  payments  are  estimated  at  $1,600 
per  employee.  The  estimate  is  based  on 
eight  positons  at  $1,600  each. 

9.  Terminal  Annual  Leave — Based  on 
current  experience,  lump  sum  annual 
leave  payments  are  expected  to  average 
$550  per  employee  who  retires  or  is 
separated  from  Federal  service.  The 
estimate  is  based  on  14  positions  at  $550 
each. 

10.  Movement  of  Furniture  and 
Equipment — Based  on  recent  expeirence 
where  moves  are  between  cities, 
movement  of  furniture  and  equipment 
for  positions  transferred  is  expected  to 
cost  $675  per  position.  The  estimate  is 
based  on  Hve  positions  at  $675  each. 

11.  Space  Rental — All  new  servicing 
offices  have  sufficient  space  to 
accommodate  the  few  additional 
personnel  needed  to  accomplish  the 
transferred  workload. 

12.  Phone  Service — This  is  an 
estimated  cost  of  providing  a  toll-firee 


number  for  1  year  for  clientss  to  use  for 
each  office  closed. 

13.  Total  Costs— The  Total  Costs  are 
estimated  to  be  $222,675. 

Savings  From  Reorganization 

14.  Salary  and  Benefits  Savings — ^The 
estimated  savings  in  salary  and  benefits 
are  due  to  the  10  positions  to  be 
abolished  due  to  productivity  savings. 
The  estimate  includes  a  cost  per  staff- 
year  of  $32,100  which  covers  salary  and 
benefits.  The  estimate  is  based  on  10 
positions  at  $32,100  each.  Although  more 
than  10  people  may  choose  to  leave  the 
Department  rather  than  relocate,  the 
savings  estimate  is  based  only  on  the  10 
positions  since  in  some  cases  the  new 
servicing  offices  will  need  to  hire  to  fill 
these  vacancies  to  handle  the  added 
workload. 

15.  Space  Rental — ^Based  on  the  actual 
rental  cost  of  the  ofHces  being  closed. 

16.  Communications  and  ADP 
Services — Based  on  the  actual  costs  for 
the  offices  being  closed. 

17.  Equipment  Rental — Based  on  the 
actual  costs  for  the  offices  being  closed. 

18.  Miscellaneous  Other — Based  on 
the  actual  costs  for  the  offices  being 
closed. 

19.  Total  Savings— The  Total  Savings 
are  estimated  to  be  $483,564. 

20.  Annual  Increase  in  Operating 
Costs — This  annual  increase  is  for 
additional  travel  costs  based  on  the 
increase  in  mileage  between  Field 
Offices  being  closed  and  the  gaining 
offices. 

21.  Net  Annual  Savings — This  is  the 
Total  Savings  less  the  Annual  Increase 
in  Operating  Costs,  and  is  estimated  to 
be  $479,314. 

Recovery  Period 

22.  Recovery  Period — The  Recovery 
Period  is  an  estimate  of  the  time  needed 
to  recover  the  costs  of  the 
reorganization.  It  is  calculated  by 
dividing  the  Total  Costs  by  the  Net 
Annual  Savings.  The  Recovery  Period  is 
estimated  to  be  less  than  6  months. 

C.  Impact  on  Local  Economies 

The  proposed  reorganization  will  have 
no  measurable  impact  on  any  single 
locality.  As  a  result  of  the 
reorganization,  Burlington  will  lose  two 
Federal  jobs;  Bangor,  Wilmington,  and 


Topeka  vri\l  each  lose  three  Federal 
jobs;  and  Springfield  will  lose  eight 
These  reductions  will  have  an 
insignificant  impact  on  housing  markets 
schools,  public  services,  tax  bases, 
employment,  ard  traffic  congestion. 

0.  Impact  on  the  Quality  of  Services 

The  impact  of  closing  these  five  small 
offices  on  the  quality  and  level  of 
service  provided  to  the  Department's 
clients  will  be  minimal.  There  are  three 
basic  reasons  for  this: 

1.  Clients  in  the  affected  areas  will 
make  greater  use  of  the  Direct 
Endorsement  Program.  Under  this 
procedure,  single-family  applications 
require  substantially  less  contact 
between  the  Department  and  the 
mortgagee,  thus  enabling  the  work  to  be 
performed  as  quickly  despite  the  office 
closures.  In  the  case  of  the  Wilmington 
Office,  the  Direct  Endorsement  Program 
already  accounts  for  almost  75  percent 
of  the  applications  received. 

2.  The  physical  distance  to  the  new 
servicing  office  is  relatively  small  for 
most  clients.  In  Maine,  70  percent  of  the 
workload  is  located  in  the  middle  to 
southern  portion  of  the  State.  This  area 
can  be  serviced  as  effectively  from  the 
Manchester  Office.  The  workload  in 
other  areas  can  also  be  serviced 
effectively  by  telephone  and  by  travel  to 
the  areas  based  on  the  requirements  of 
the  limited  workload  in  the  areas. 

3.  The  new  servicing  offices  have  all 
the  skills  and  experience  needed  to 
provide  fast  and  efficient  single-family 
development  service,  and  already 
provide  all  other  HUD  Field  services  in 
these  areas.  The  functions  currently 
being  performed  by  the  five  offices  are 
also  being  performed  by  experienced 
and  knowledgeable  staff  in  the  new 
servicing  offices.  The  quality  of  FHA 
processing  will  be  unchanged. 

Authority:  (Section  7(p)  of  the  Department 
of  Housing  and  Urban  Development  Act  42 
U.S.C.  3535(p)). 

Dated:  November  7, 198S. 

Samuel  R.  Pierce,  Jr.. 

Secretary,  Department  of  Housing  and  Urban 

Development. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttM  Secretary 

President's  Commission  on  Americans 
Outdoors;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  President's 
Commission  on  Americans  Outdoors 
(Commission)  will  be  held  Monday, 
January  6, 1986,  starting  at  9:00  am,  in 
the  Conference  room  in  Building  201 — 
first  floor,  of  the  Golden  Gate  National 
Recreation  Area,  Fort  Mason  Park 
Headquarters,  San  Francisco,  CA  94123. 
'  This  will  be  a  hearing  to  obtain 
information  on  the  kinds  of  programs 
that  are  provided  and  opportimities 
afforded  in  recreation  program  in  this 
country.  Attendees  have  been  invited  by 
the  Commission  for  this  public  hearing; 
however  interested  parties  may  request 
time  to  testify  by  contacting  the 
Commission. 

This  meeting  is  opened  to  the  public, 
interested  persons  may  attend.  The 
Commission  contact  is  Mr.  James 
Gasser,  and  may  be  contacted  at  the 
President's  Commission  on  Americans 
Outdoors.  P.O.  Box  18547.  llll-20th 
Street.  NW,  Washington.  DC  20036-8547, 
(202)  634-7310. 

Dated:  December  10, 1985. 
Victor  H.  Ashe, 

Executive  Director,  President's  Commission 
on  Americans  Outdoors. 

[PR  Doc.  85-29672  Filed  12-13-85;  8:45  am] 

B1LUN0  CODE  431»-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Rail  Carriers;  Release  of  Waybill  Data 
for  Academic  Use 

The  Commission  has  received  a 
request  from  a  student  at  the  University 
of  Chicago's  Graduate  School  of 
Business  for  permission  to  use  the 
Commission's  Waybill  Sample  for  the 
period  of  December  1982  to  December 
1983  for  research  on  the  ocean  liner 
conference  system. 

In  conducting  this  research,  which 
involves  the  study  of  competition  for 
intermodal  cargoes,  the  student  needs  to 
ascertain  what  fraction  of  the  rates  on 
intermodal  cargoes  shipping  firms  paid 
out  in  incremental  costs.  Since  land 
transportation  is  one  of  the  primary 
components  of  intermodel  incremental 
cost,  waybill  data  on  the  costs  of  rail 
shipments  for  containerized  cargoes  are 
requested. 


The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiahty  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after  (1)  Certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  and  (2)  public  notice  is 
provided  so  affected  parties  have  an 
opportunity  to  object.  (49  FR  40328, 
September  6, 1983.) 

Accordingly,  if  any  parties  object  to 
this  request,  Uiey  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Office  of  Transportation 
Analysis  (OTA)  within  14  calendar  days 
of  the  date  of  this  notice.  They  should 
also  include  all  grounds  for  objection  to 
the  full  or  partial  disclosure  of  the 
requested  data.  The  Commission's 
Director  of  OTA  will  consider  these 
objections  in  determining  whether  to 
release  the  requested  waybill  data.  Any 
parties  who  Hied  objections  will  be 
timely  notified  of  the  Director's  decision. 

Contact:  Elaine  K.  Kaiser,  (202)  275- 
0907. 

James  H.  Bayne, 
Secretary. 
[FR  Doc.  85-29645  Filed  12-1  a-«5:  8:45  am] 

BILUNO  COOC  703$-01-M 


Rail  Carriers;  Release  of  Waybill  Data 
for  Use  by  UCLA  Graduate  Students 

The  Commission  has  received  a 
request  from  four  students  in  the 
Graduate  School  of  Management  at 
UCLA  for  permission  to  use  certain  data 
from  the  Commission's  1981  - 1984 
Carload  Waybill  Sample  for  a  study  of 
the  north-south  transportation  of  cargo 
shipped  along  the  West  Coast.  The  Port 
of  Long  Beach  will  be  involved  in  this 
study  which  is  essentially  a  master's 
thesis  in  the  form  of  a  consultant's 
repori.  Specifically,  they  need  the 
waybill  data  pertaining  to  the  volume  of 
TOFC/COFC  traffic  moving  north  and 
south  that  originates  or  terminates  in  the 
following  areas:  (1)  Long  Beach/Los 


Angeles,  (2)  San  Francisco/Oakland.  (3) 
Portland,  Gh^gon,  and  (4)  Seattle/ 
Takoma,  Washington.  No  other 
confidential  waybill  data  are  required. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  pro  prietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  %vill  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (48  FR  40238, 
September  6, 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Commission's  Office  of 
Transportation  Analysis  (OTA)  within 
14  calendar  days  of  Uie  date  of  this 
notice.  They  should  also  include  all 
grounds  for  objection  to  the  full  or 
partial  disclosure  of  the  requested  data. 
The  Commission's  Director  of  OTA  will 
consider  these  objections  in  determining 
whether  to  release  the  requested  waybill 
data.  Any  parties  who  objected  will  be 
timely  notified  of  the  Director's  decision. 

Contact:  Elaine  Kaiser,  (202)  275-0807. 
James  H.  Bayne, 
Secretary. 
(FR  Doc,  85-29644  I^Ied  12-13-85;  a-45  am] 

BiLUNQ  COOC  703S-ei-M 


[Docket  No.  AB-55  (Sut>-168X)] 

Seaboard  System  Railroad,  Inc; 
Abandonment  Exemption  in  Seminole 
County,  FL;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  0.34-mile  line  of  railroad 
between  milepost  ATA-796.96, 
Valuation  Station  50+00  and  milepost 
ATA-770.30,  Valuation  Station  68+04  in 
Sanford,  FL. 
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Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overheard 
traffic  is  not  moved  over  the  line  or  may 
be  rerouted,  and  (2)  that  no  formal 
complaint  file  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shaU  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

The  exemption  will  be  effective 
January  15. 1986  (unless  stayed  pending 
reconsideration].  Petitions  to  stay  must 
be  filed  by  December  26. 1985.  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  6, 
1986  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger. 
500  Water  Street,  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
condition. 

Decided:  December  8. 1985. 

By  the  Commission.  Heber  P.  Hardy, 
Director.  Office  of  Proceedings. 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  85-29646  Filed  12-13-85;  8:45  am] 
BIUJNQ  CODE  703S-01-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

AgeiKy  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Humanities. 

ACnOM:  Notice. 


summary:  The  National  Endowment  for 
the  Humanities  (NEH]  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


DATE  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  15, 1986. 
AODRESSCS:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities.  Administrative  Services 
Office.  Room  202, 1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506 
(202-786-0233)  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget,  New 
Executive  Office  Bwlding,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  (202-788-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPtEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for,  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Extension. 

Title  I:  NEH  Challenge  Grant 
Guidelines  and  Application  Instruction. 

Form  Numbers:  Not  Applicable. 

Frequency  of  Collection:  Annually. 

Respondents:  Applicants  for 
Challenge  Grants. 

Estimated  Number  of  Respondents: 
270  annually. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  50  hours  per 
respondent  annually. 
Susan  Metts. 

Acting  Director  of  Administration. 
[FR  Doc.  85-29649  Filed  12-13-65;  8:45  am] 
MLUMO  CODE  7SM-01-N 


Agency  Information  Collection 
Activities  Under  OMB  Review 

AQENCY:  National  Endowment  for  the 
Humanities,  NFAH. 
action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  15, 1986. 
addresses:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506 
(202-786-0233)  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208,  Washington,  DC 
20503  (202-395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  10506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  the  form  will 
be  used  for;  (6)  an  estimate  of  the 
number  of  responses:  (7)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form.  None  of  these  entries  are 
subject  to  44  U.S.C.  3504(h). 

Category:  Revisions. 

Title:  Applications  and  Instruction 
Forms  for  the  Editions  Category. 

Form  Number:  Not  applicable. 

Frequency  of  Collection:  Annual. 

Respondents:  Humanities  researchers 
and  institutions. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
113 

Estimated  Hours  for  Respondents  to 
Provide  Information:  523  per 
respondent. 
Susan  Metts, 

Acting  Director  of  Administration. 
[FR  Doc.  85-29650  Filed  12-ia-8S:  8:45  am] 

BILLINQ  COOE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  Submitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  the  periodic  report  to  Congress 
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on  abnormal  occurrences  (NUREG-O090. 
Vol.  8.  No.  2). 

Under  the  Energy  Reorganization  Act 
of  1974,  which  created  the  NRC,  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  which  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24, 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  byproduct  materials 
are  abnormal  occurrences. 

This  report  to  Congress  is  for  the 
second  calendar  quarter  or  1985.  The 
report  identifies  the  occurences  or 
events  that  the  Commission  determined 
to  be  significant  and  reportable;  the 
remedial  actions  that  were  undertaken 
are  also  described.  During  the  report 
period,  there  were  three  abnormal 
occurrences  at  the  nuclear  power  plants 
licensed  to  operate.  These  events 
involved,  respectively,  (1)  inoperable 
safety  injection  pumps,  (2)  significant 
deficiencies  in  reactor  operator  training 
and  material  false  statements,  and  (3) 
loss  of  main  and  auxiliary  feedwater 
systems.  There  were  four  abnormal 
occurrences  at  the  other  NRC  licensees. 
Three  events  involved  disgnostic  or 
therapeutic  medical  misadministrations; 
the  other  involved  a  breakdown  in 
management  controls.  There  was  one 
abnormal  occurrence  reported  by  an 
Agreement  State;  the  event  involved 
overexposures  of  a  radiographer  and  an 
assistant  radiographer. 

The  report  also  contains  information 
updating  some  previously  reported 
abnormal  occurrences. 

Interested  persons  may  review  the 
report  at  the  NRC's  Public  Document 
Room.  1717  H  Street.  NW.  Washington, 
DC  or  at  any  of  the  nuclear  power  plant 
Local  Public  Document  Rooms 
throughout  the  country. 

Copies  or  microfiche  of  NUREG-0090, 
Vol.  8,  No.  2  (or  any  of  the  previous 
reports  in  this  series),  may  be  purchased 
by  calling  (202)  275-2060  or  (202)  275- 
2171,  or  by  writing  to  the  Superintendent 
of  Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082, 
Washington,  DC  20013-7982.  A  year's 
subscription  to  the  NURE&-0090  series 
publication,  which  consists  of  four 
issues,  is  also  available.  Documents  may 
be  purchased  by  check,  money  order. 
Visa,  MasterCard,  or  charged  to  a  GPO 
Deposit  Account. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service,  Department  of 


Commerce,  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

Dated  at  Washington,  DC,  this  9th  day  of 
December  1985. 

Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  85-29739  Filed  12-13-85: 8:45  am] 

BHJJNQ  CODE  7SMM>1-« 


Advisory  CommittM  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  die  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  lifft  of  proposed 
meetings  published  November  19. 1985 
(50  FR  47648).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on  . 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  January 
1986  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone  202/634-3265, 
ATTN:  Barbara  Jo  White)  between  8:15 
a.m.  and  5:00  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Standard  Plant  Design,  January  6. 
1986.  Washington.  DC.  The 
Subcommittee  will  review  the  NRC  Staff 
paper  on  standard  plants  and  discuss 
the  status  of  standard  plants. 

Reactor  Operations,  January  7. 1988, 
Washington,  DC.  The  Subcommittee  will 
hear  an  update  on  the  new  LER  system 
and  will  review  recent  operating 
experience. 

Qualification  Program  for  Safety- 
Related  Equipment,  January  15, 1986, 
Washington,  DC.  The  Subcommittee  will 
discuss  resolution  and  implementation 
of  USI  A-46.  The  SQUG/EQE  evaluation 


of  the  March  1985  Chilean  eardiquake 
will  also  be  discussed. 

Joint  Waste  Management  and  Reactor 
Radiological  Effects,  January  15. 16  and 
17, 1986,  Washington,  DC.  The 
Subcommittees  will  review:  (1)  EPA's 
Low-Level  Waste  Standards  (currently 
being  developed),  (2)  P^opo8e^d  Revision 
of  10  CFR  Part  20,  Standards  for 
Protection  Against  Radiation,  including 
the  supporting  AIF/NESP  effort  and 
SECY-85-147A,  Regulatory  Exempt 
Radiation  Levels  [de  minimis  levels).  (3) 
other  topics  in  support  of  NMSS/WM 
High-Level  Waste  Management 
Program,  (4)  the  organization,  role,  and 
activities  of  the  Committee  on 
Interagency  Radiation  Research  and 
Policy  Coordination  (CIRRPC],  aj|d  (5) 
waste  management  and  radiation 
protection  research. 

Emergency  Core  Cooling  Systems, 
January  23  and  24, 1985,  Palo  Alto.  CA. 
The  Subcommittee  will  continue  the 
review  of  the  joint  NRC/B&WOG/EPRI/ 
B&W  joint  1ST  Program.  A  visit  is 
planned  to  the  EPRI-sponsored  facilities 
supporting  this  Program  at  the  Stanford 
Research  Institute  and  Science 
Applications,  Inc. 

Core  Performance,  January  29. 1986. 
Washington.  DC.  The  Subcommittee  will 
review  Uie  potential  for  recriticaUty  of 
TMI-2  during  defueling  operations. 

Safety  Research  Program,  February 
12. 1986  (tentative),  Washington.  DC 
The  Subcommittee  will  continue  its 
discussion  on  the  NRC  Safety  Research 
Program  and  Budget  for  FY  1987.  Also,  it 
will  discuss  a  final  draft  of  the  ACRS 
report  to  the  Congress. 

Class  9  (Severe)  Accidents,  February 
25. 1986,  Washington.  DC.  The 
Subcommittee  will  review  the  StafTs 
methodology  and  preliminary  risk 
assessments  for  four  reference  plants  to 
be  reported  in  NUREG-1150. 

Decay  Heat  Removal  Systems,  Mardi 
18. 1986,  Washington.  DC  The 
Subcommittee  will  continue  its  review 
of  NRR  resolution  position  for  USI  A-45, 
"Shutdown  Decay  Heat  Removal 
Requirements." 

Human  Factors,  Date  to  be 
determined  (January/February), 
Washington,  DC.  The  Subcommittee  will 
explore  methods  for  deciding  what 
actions  should  be  automated  in  nuclear 
power  plant  operation. 

Metal  Components,  Date  to  be 
determined  (January/February). 
Washington.  DC.  The  Subconunittee  will 
review:  (1)  The  proposed  broad  scope 
rule  change  to  GDC-4  (General  Design 
Criteria)  concerning  the  leak-before- 
break  criteria  applied  to  high-energy 
lines  in  light-water  reactors;  (2) 
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NUREG-0313,  Revision  2;  and  (3)  other 
related  matters. 

South  Texas  Units  1  and  2,  Date  to  be 
detennined  (February/March).  Bay  City, 
TX.  The  Subcommittee  will  review 
Houston  Lighting  and  Power  Company's 
application  for  an  operating  license. 

Fort  St  Vrain,  Date  to  be  detennined 
(February /March),  near  Longmont.  CO. 
The  Subcommittee  will  tour  the  facility. 
explore  technical  problems  addressed 
during  the  recent  extended  outage,  and 
discuss  management  changes  made  as  a 
result  of  the  hcensee's  independent 
assessment  of  management  controls. 

Scram  Systems  Reliability,  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  discuss  scram 
breaker  reliability  for  B&W  and  CE 
plants  and  continue  its  review  of  the 
ATWS  Rule  implementation  effort. 

Reliability  and  Probabilistic 
Assessment,  Date  and  location  to  be 
determined.  The  Subcommittee  will 
review  the  probabilistic  risk  assessment 
for  K4illstone  3. 

Emergency  Core  Cooling  Systems, 
Date  to  be  determined,  Washington,  DC. 
The  Subcommittee  will  continue  its 
review  of  resolution  of  the 
hydrodynamic  loads  issue  for  BWR 
containments. 

ACRS  FuU  Committee  Meeting 

January  9-11, 1986:  Items  are 
tentatively  scheduled. 

*  A.  Davis-Besse  Nuclear  Generating 
Station — Briefing  regarding  plant  restart 
following  a  lost  of  feedwater  incident 

*B.  Recent  Operating  Events — Report 
of  ACRS  subcommittee  and 
representative  of  the  NRC  Staff 
regarding  recent  operating  events  and 
occurrences  at  nuclear  power  plant 
stations. 

*C.  Meeting  with  Director.  NRR— 
Briefing  regarding  activities  of  the  Office 
of  Nuclear  Reactor  Regulation. 

*D.  NRC  Outage  Inspection 
Program — Briefing  by  representatives  of 
the  NRC  Staff  regarding  the 
implementation  of  an  NRC  outage 
inspection  program  for  nuclear  facilities. 

*E.  Nuclear  Reactor  Pressure  Vessel 
Integrity — The  members  will  hear  and 
discuss  reports  from  its  consultants  and 
staff  regarding  transients  and  sampling 
techniques  related  to  the  potential  for 
reactor  pressure  vessel  thermal  shock. 

F.  Regulatory  Safety  Research 
Program — The  members  will  discuss 
proposed  ACRS  comments  regarding  the 
proposed  NRC  Safety  Researdi  Program 
and  Budget  for  FY  1967. 

*G.  Quantitative  Safety  Goals 
(tentative)— The  members  will  hear  and 
discuss  the  report  of  its  subcommittee 
regarding  the  evalaation  of  proposed 
NRC  safety  goals. 


*H.  Activities  of  ACRS 
Subcommittees — The  members  will  hear 
reports  of  recent  activities  and  discuss 
anticipated  subcommittee  activity  in 
designated  areas  related  to  nuclear 
reactor  regulation  and  safety,  including 
matters  regarding  quality  control  and 
quality  assurance  in  the  design  and 
construction  of  nuclear  power  plants, 
radioactive  waste  management  and 
disposal,  ACRS  procedures  and 
practices,  and  definition  of  a  standard 
plant. 

*I.  TVA  Organization  and 
Management  of  Nuclear  Power 
Activities — The  members  will  hear  and 
discuss  a  briefing  by  representative  of 
the  NRC  Staff  regarding  changes  in 
structure  and  personnel  proposed  to 
strengthen  TVA  nuclear  activities. 

*  J.  Security  of  Nuclear  Facilities — The 
members  will  hear  and  discuss  reports 
by  its  subcommittee  and  by 
representatives  of  the  NRC  Staff 
regarding  proposed  changes  in  the 
arrangements  for  plant  security  at 
nuclear  power  stations. 

*K.  Nuclear  Reactor  Pressure  Vessel 
Thermal  Shock — ^The  members  will  hear 
and  discuss  reports  by  an  ACRS 
consultant  and  an  ACRS  Fellow 
regarding  actions  taken/being  taken  to 
preclude  pressurized  thermal  shock  in 
reactor  pressure  vessels. 
Representatives  of  the  regulatory  staff 
will  participate  as  appropriate. 

*L.  Use  of  the  Check-Operator 
Concept  in  Requalification  of  Nuclear 
Power  Plant  Operators — The  members 
will  hear  a  report  and  discuss  the 
comments  of  an  invited  expert  regarding 
application  of  the  check-operator 
concept  in  requalification  of  nuclear 
power  plant  operators. 

*M.  Anticipated  Committee 
Activities — ^The  members  will  discuss 
anticipated  ACRS  subcommittee 
activities. 

*N.  Preparation  of  ACRS  Reports  to 
the  NRC — The  Committee  will  discuss 
proposed  reports  to  the  NRC  regarding 
matters  considered  during  this  meeting. 
In  addition,  proposed  ACRS  committees 
on  additional  topics  considered  at 
previous  meetings  including  topics  such 
as  the  state  of  nuclear  power  plant 
safety,  operation  of  the  Palo  Verde 
Nuclear  Power  Station,  and  the  Indian 
Point  Nuclear  Station  probabihty  of  core 
melt  will  be  discussed. 

February  13-15. 1986— Agenda  to  be 
announced. 

March  13-15. 1968 — Agenda  to  be 
announced. 


Dated:  Oeceinl)er  11.  IMS. 
lohn  C.  Hoyle, 

Advisory  Committee  Management  Officer 
[FR  Doc.  29740  Filed  12-13-65:  8:45  am] 
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Advisory  Committae  on  Reactor 
Safeguards;  Subcommittea  on  Raactor 
OparaUons;  Maating 

The  ACRS  Subcommittee  on  Reactor 
Operations  will  hold  a  meeting  on 
January  7, 1988.  Room  1046, 1717  H 
Street.  NW,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  January  7. 1986 — 9KW  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  hear  an 
update  on  the  new  LER  system  and  will 
review  recent  operating  experience. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  veiws  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  202/634- 
1414)  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 
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Dated-  December  la  1985. 

Morton  W.  Ubufcia, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  85-29741  Filed  12-13-85:  8:45  am] 
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[Docket  No.  50-454.  UCMM*  Ito.  NPF-37. 
EA  85-52] 

Commonwealth  Edison  Co.:  (Byron 
Plant,  Unit  1);  Ordor  Imposing  CIvH 
Monetary  Penalty 

I 

Commonwealth  Edison  Company  (the 
"licensee")  is  the  holder  of  Operating 
License  No.  NPF-37  (the  "license") 
issued  by  the  Nuclear  Regulatory 
Commission  (the  "Commission").  The 
license  authorizes  the  licensee  to 
operate  the  Bjrron  Plant.  Unit  1,  in 
accordance  with  the  conditions 
specified  therein.  The  license  was  issued 
on  October  31, 1984. 


A  special  inspection  of  the  licensee's 
activities  was  conducted  on  March  11, 
1985.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 
compliance  with  Commission 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  was  served  upon  the 
licensee  by  letter  dated  June  6, 1985.  The 
Notice  states  the  nature  of  the  violation, 
the  applicable  provisions  of  the 
licensee's  security  plan  that  were 
violated,  and  the  amount  of  civil  penalty 
proposed  for  the  violations.  The  licensee 
responded  to'  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
with  a  letter  dated  July  18, 1985. 

m 

Upon  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  arguments  for 
mitigation  contained  therein,  the 
Director,  Offlce  of  Inspection  and  - 
Enforcement,  has  determined  as  set 
forth  in  the  Appendix  to  this  Order  that 
the  violation  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violation 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  should  be  imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2282,  Pub. 
L.  95-295,  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Twenty-Five  Thousand 


Dollars  ($25,000)  within  thirty  days  of 
the  date  of  this  Order,  by  dieck.  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director.  Office  of  Inspection  and 
Enforcement.  USNRC.  Washington.  DC 
20555. 

The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  l>e 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  USNRC. 
Washington,  DC  20555.  A  copy  of  the 
hearing  request  shall  also  be  sent  to  the 
Executive  Legal  Director.  USNRC. 
Washington.  DC  20555  and  to  the 
Regional  Administrator,  Region  m,  799 
Roosevelt  Road,  Glen  Ellyn,  Illinois 
60137.  If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of 
hearing.  If  the  Ucensee  fails  to  request  a 
hearing  within  thirty  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further  -> 

proceedings  and.  if  payment  has  not    "' 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a]  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  December  1965. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Director,  Office  of  Inspection  and 
Enforcement 

[FR  Doc.  85-29736  Filed  12-13-85:  8:45  am] 
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[Docket  Nos.  50-369  and  50-370] 

Duke  Power  Co.;  McQuIre  Nuclear 
Station,  Unite  1  and  2;  Withdrawal  of 
Application  for  Amendments  to 
Facility  Operating  License* 

The  United  states  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duke  Power 
Company  (the  licensee]  to  withdraw  its 
April  5, 1985,  application  of  the  McGuire 
Nuclear  Station.  Units  1  and  2.  located 
in  Mecklenburg  County,  North  Carolina. 
The  proposed  amendments  would  have 
changed  Technical  Specification  3.6.5.1 
to  allow  operation  with  a  reduced 
minimum  weight  of  ice  in  the 


containment  ice  condenser  system.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendments  in  the  Federal  Register  on 
August  5, 1985  (50  FR  31661).  By  letter 
dated  October  31, 1985.  the  licensee 
requested,  pursuant  to  10  CFR  2.107. 
permission  to  withdraw  its  application 
for  the  proposed  amendments.  The  basis 
for  withdrawal  of  the  amendment 
request  was  that  the  licensee 
determined  that  an  error  existed  in  the 
input  assumptions  to  the  computer  code 
used  to  provide  the  technical 
justification  for  the  proposed 
amendments.  The  Commission  has 
considered  the  licensee's  October  31. 
1985,  request  and  has  determined  that 
permission  to  withdraw  the  April  5, 
1985,  appUcation  for  amendments  should 
be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  appUcation  for 
amendments  dated  April  5, 1985,  (2)  the 
licensee's  letter  dated  October  31, 1965, 
withdrawing  the  application  for 
amendments,  (3)  McGuire  Licensee 
Event  Report  (LER)  85-29,  dated  October 
31, 1985,  and  (4)  our  letter  dated 
December  10, 1985.  All  of  the  above 
docimients  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC,  and  at  the  Atkins 
Library,  University  of  North  Carolina. 
Charlottee  (UNCC  Station),  Nordi 
Carolina  28223. 

Dated  at  Bethesda,  Maryland,  this  lOtfa  day 
of  Deceml}er  1985. 

For  the  Nuclear  Regulatory  Commission. 

B.J.  Younglriood. 

Director,  PWR  Project  Directorate  No.  4. 
Division  of  PWR  Licensing-A. 

[FR  Doc  85-29738  Filed  12-13-85: 8:45  am] 
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[Docket  No.  50-321] 

Environmental  Assessment  and  Final 
Hndlng  of  No  Significant  impact 
Regarding  Proposed  Amandmant  to 
Facility  Operating  Ucenae;  Georgia 
Power  Co.  et  aL 

The  U.S.  Nuclear  Regulatory  . 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  FaciUty  Operating 
License  No.  DPR-57  issued  to  Georgia 
Power  Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  the  City  of 
Dalton,  Georgia,  (the  licensees)  for 
operation  of  the  Edwin  L  Hatch  Nuclear 
Plant  Unit  No.  1  (the  facUity)  located  in 
Appling  County,  Georgia. 
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EnviroanMiital  AMCsaement 

Identification  of  Proposed  Action 

The  proposed  action  would  permit  the 
licensees  to  implement  some  of  the 
changes  to  Hatch  Piant.  Unit  1  Technical 
Specifications  as  described  in  their 
letter  of  August  1, 1985.  It  would  permit 
those  changes  related  to  updating  the 
Technical  SpecifiGation  inservice 
inspection  and  test  requirements  related 
to  assuring  structural  integrity  of  ASME 
Code  Class  1.  2  and  3  components  and 
piping  to  make  them  consistent  with  the 
requirements  of  10  CFR  Sa55a(g)(4)(ii). 
Other  changes  requested  in  the  August 
1, 1985.  letter  will  be  addressed 
separately. 

">  The  Need  for  the  Proposed  Action 

The  need  for  the  proposed  action  is  to: 
(i)  Update  the  Technical  Specification 
inservice  inspection  requirements  to 
make  them  consistent  with  10  CFR 
50.55a(g)(4)(ii):  and 

(ii)  Help  support  completion  of  the 
first  ten-year  inspection  interval  during 
the  Hatch  Unit  1  maintenance  refueling 
outage  scheduled  to  begin  November  30, 
1985. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  will  ensure  that 
inservice  inspection  of  components  and 
piping  will  be  performed  in  accordance 
with  periodically  updated  editions  and 
addenda  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  as 
required  by  10  CFR  50.55a(gM4)(ii).  the 
inspection  and  testing  program  include 
ASME  Code  Class  1,  2  and  3 
components  and  piping  and  will  provide 
assurance  that  the  structural  intergrity 
of  these  components  and  piping  will  be 
maintained  at  an  acceptable  level 
throughout  the  life  of  the  plant.  Thus, 
post-accident  radiological  releases  will 
not  be  greater  than  previously 
determined,  nor  does  the  proposed 
change  otherwise  affect  radiological 
plant  effluents.  Occupational  exposure 
to  radiation  would  also  be  unaffected. 
Therefore,  the  Commission  conludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  involves  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  No  nonradiological  effluents  are 
affected,  and  no  other  environmental 
impact  would  occur.  Therefore,  the 
'  Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  change. 


Since  we  have  concluded  that  there  is 
no  measurable  environmental  impact 
associated  with  the  proposed  changes  to 
the  Technical  Specifications,  any 
alternatives  to  these  changes  will  have 
either  no  environmental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  Hatch  Unit  1 
operation  (Final  Environmental 
Statement  dated  October  25. 1972). 

Agencies  and  persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Imfuct 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environmental. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  1, 1965,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia. 

Dated  at  Bethesda.  Maryland,  this  9th  da; 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer, 

Director,  BWR  Project  Directorate  No.  2, 

Division  of  BWR  Licensing. 

|FR  Doc.  85-29737  Filed  12-13-86:  8:45  am) 
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(Docket  No.  STN  50-5291 

Palo  Verde  Nuclear  Generating 
Station,  Unit  2.  Arizona  PubHc  Service 
Co.,  et  al;  Issuance  of  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operating  License  No.  NPF-46,  (License) 
to  Arizona  Public  Service  Company,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  El  Paso  Electric 


Company,  Southern  California  Edison 
Company,  Public  Service  Company  of 
New  Mexico.  Los  Angeles  Department 
of  Water  and  Power,  and  Southern 
California  I^blic  Power  Power 
Authority.  This  License  authorizes 
operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Unit  2  (facility)  at 
reactor  core  power  levels  not  in  excess 
of  3800  megawatts  thermal  in 
accordance  with  the  provisions  of  the 
License,  the  Technical  Specifications 
and  the  Environmental  Protection  Plan. 
However,  the  License  contains  a 
condition  currently  limiting  operation  to 
five  percent  of  full  power  (190 
megawatts  thermal).  Authorities  to 
operate  at  greater  than  five  percent 
power  will  require  specific  Commission 
approval. 

Palo  Verde  Nuclear  Generating 
Station,  Unit  2  is  a  pressurized  water 
reactor  which  utilizes  a  CESSAR 
standard  plant  design  and  is  located  at 
the  licensees'  site  in  Maricopa  County, 
Arizona  approximately  36  miles  west  of 
the  city  of  Phoenix. 

The  application  for  the  license,  as 
amended,  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I.  which  are  set  forth  in  the 
License.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  a  operating  license  was 
published  in  the  Federal  Register  on  ]uly 
11. 1980  (45  FR  46941]  as  clarified  in  a 
notice  published  July  25, 1980  (45  FR 
49732). 

The  Commission  has  determined  that 
the  issuance  of  this  License  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  License  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NPF-46,  with  Technical 
Specifications  (NUREG-1173)  and 
Environmental  Protection  Plan;  (2)  tiie 
report  of  the  Advisory  Committee  on 
Reactor  Safeguards  date  Deceml>er  15, 
191;  (3)  the  Commission's  Safety 
Evaluation  Report  on  Palo  Verde  dated 
November  1981;  Supplemental  Nos.  1 
through  9,  dated  February  1982,  May 
1982.  September  1982,  March  1983. 
November  1983,  October  1984, 
December  1984.  May  1985  and  December 
1985,  respectively;  (4)  the  Commission's 
related  Safety  Evahiation  Re^rt  on 
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CESSAR  dated  November  1961; 
Supplement  No.  1  dated  March  1983: 
Supplement  No.  2  dated  September  1983; 
(5]  the  Final  Safety  Analysis  Reports 
and  Amendments  thereto;  (6)  the 
Environmental  Report  and  supplements 
thereto;  (7)  the  Draft  Environmental 
Statement  dated  October  1981,  and  (8) 
the  Final  Environmental  Statement 
dated  March  1982. 

These  docrmients  are  available  for 
public  inapection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington.  DC.  and  the  Phoenix 
Public  Library,  Business,  Science  and 
Technology  Department,  12  East 
McDowell  Road.  Phoenix,  Arizona 
85004.  A  copy  of  FaciUty  Operating 
License  No.  NPF-46  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director.  Division  of  PWR  Licensing-B. 
Copies  of  the  Safety  Evaluation  Report 
and  its  Supplements  1  through  9 
(NUREG-0857),  the  Final  Environmental 
Statement  (NUREG-0841)  and  the 
Technical  Specifications  (NUREG-1173) 
may  be  purchsed  by  calling  (202)  275- 
2060  or  (202)  275-2171  or  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082.  Washington.  DC.  20013-7082. 
All  orders  should  clearly  identify  the 
NRC  publication  number  and  the 
requestor's  GPO  deposit  account,  or 
VISA  or  Mastercard  number  and 
expiration  date.  NUREC-0857  may  also 
be  purchased  from  the  National 
Technical  Information  Service.  _ 
Department  of  Commerce,  5285'Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland,  the  9th  day 
of  December.  1985. 

For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 
Director.  PWR  Project  Directorate  No.  7, 
Division  of  PWR  Licensing-B. 
(FR  Doc.  85-29735  Filed  12-13-85;  8:45  am] 

BILUNQ  CODE  7S«a-01-M 


Documents  Containing  Reporting  or 
Recordlceeping  Requirements  Office 
of  Management  and  Budget  Review 

AOENCV:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 


1.  Type  of  submission,  new  revision  or 
extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  19,  "Notices. 
Instructions,  and  Reports  to  Workers: 
Inspections." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required-  Annually  and  on  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees. 

6.  An  estimate  of  the  number  of 
responses:  548,036. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  requests:  91,339. 

8.  An  indication  of  whether  section 
350(h),  Pub.  L.  96-511  appUes:  Not 
applicable. 

9.  Abstract:  10  CFR  Part  19.  S  19.13. 
"Notifications  and  Reports  to 
Individuals."  requires  NRC  licensees  to 
provide  radiation  workers  with  reports 
of  their  exposure  to  radiation.  The 
information  in  such  reports  is  used  by 
both  individual  woricers  and  NRC 
licensees  to  assure  that  radiation  doses 
to  individuals  are  maintained  within 
established  limits. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from 
NRC  PuT)lic  Document  Room,  1717  H 
Street  NW.,  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer,  Jefferson 
B.  Hill  (202)  395-7340. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 

Patrick  G.  Norry. 

Director,  Office  of  Administration. 

[FR  Doc.  85-29734  Filed  1^13-85;  6:46  amj 

BILUNQ  COOC  7CMMI1-M 


(Docicet  No.  50-244] 

Rocttester  Gas  and  Electric  Corp^ 
Envlronntental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  Ucense 
amendment  to  allow  storage  of 
consolidated  spent  fuel  to  Rochester 
Gas  and  Electric  Corporation  (the 
licensee),  for  the  R.  £.  Ginna  Nuclear 
Power  Plant  located  in  Wayne  County, 
New  York. 

Environmental  Assessment 

Background 

The  spent  fuel  storage  capacity  of  the 
R.  E.  Ginna  Nuclear  Power  Plant  (Ginna) 


was  210  fuel  assemblies  when  the  plant 
was  licensed  in  1969.  This  licensed 
capacity  was  increased  in  1976  to  565 
fuel  assemblies  by  reracking  the  spent 
fuel  pool  (SFP).  This  limited  increase  in 
storage  capacity  was  in  keeping  with  the 
expectation  generally  held  in  the 
industry  that  the  federal  goverrmient 
would  begin  accepting  spent  fuel  for 
interim  storage  in  the  1981-1982  time 
frame. 

Commercial  reprocessing  of  spent  fuel 
has  not  developed  as  had  been 
originally  anticipated.  In  1975  the 
Nuclear  Regulatory  Commission  (NRC) 
directed  the  staff  to  prepare  a  Generic 
Environmental  Impact  Statement  (GQS. 
the  Statement)  on  spent  fuel  storage. 
The  Commission  directed  the  staH  to 
analyze  alternatives  for  the  handling 
and  storage  of  spent  li^t  water  power 
reactor  fuel  with  particular  emphasis  on 
developing  long  range  policy.  "The 
Statement  was  to  consider  alternative 
methods  of  spent  fuel  storage  as  wdl  as 
the  possible  restriction  or  termination  of 
the  generation  of  spent  fuel  through 
nuclear  power  plant  shutdown.  These 
alternatives  were  addressed  for  the 
Ginna  Nuclear  Power  Plant  in  the 
"Environmental  Assessment  by  the 
Office  of  Nuclear  Reactor  Regulation 
Relaxing  to  the  Second  Modification  of 
the  Spent  Fuel  Storage  Pool"  dated 
November  8. 1984.  The  referenced 
Environmental  Assessment  was  issued 
in  conjunction  with  a  license 
amendment  that  granted  an  increase  in 
storage  capacity  of  the  Ginna  spent  fuel 
pool  to  1016  fuel  assemblies. 

Description  and  Need  of  Proposed 
Action 

As  discussed  in  the  aforementioned 
November  8, 1984  Environmental 
Assessment,  81  spent  fuel  assemblies 
belonging  to  Rochester  Gas  and  Electric 
Corporation  (RG&E)  were  located  at 
what  was  formerly  the  NFS  Facility. 
West  Valley,  New  York.  TTie  current 
licensee  of  the  West  Valley  Facility. 
New  York  State  Energy  Research  and 
Development  Authority  (NYSERDA). 
has  placed  a  requirement  on  RG&E  to 
remove  all  81  spent  fuel  assemblies  by 
early  January  1986. 

In  conjunction  with  this,  the  Office  of 
Civilian  Radioactive  Waste 
Management  of  the  Department  of 
Energy  (DOE)  has  requested  that  a  "rod 
consolidation  demonstration"  at  ttie 
West  Valley  Facility  take  place. 
Approximately  25  assemblies  of  RGftB 
spent  nuclear  fuel  from  the  Ginna 
reactor  would  would  be  used  for  this 
program.  Upon  completion  of  the 
demonstration  project  the  fuel  would  be 
shipped  to  Ginna  and  placed  in  the 
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spent  fuel  pool.  To  accominodate  the 
receipt  and  storage  of  the  consolidated 
fuel,  a  Technical  Specification  License 
Amendment  must  be  granted  by  NRC. 

Radiological  Environmental  Impact  of 
Proposed  Action 

The  potential  radiological 
environmental  impact  associated  with 
the  storage  of  spent  nuclear  fuel  from 
the  Ginna  reactor  in  the  spent  fuel  pool 
at  Ginna  in  its  current  configuration  was 
discussed  and  evaluated  in  the  above- 
mentioned  Environmental  Assessment 
dated  November  8, 1984.  The  findings 
detailed  in  that  Environmental 
Assessment  with  regard  to  types  and 
amounts  of  radioactivity  released  in  the 
current  pool  configuration,  the 
radioactivity  released  to  the 
atmosphere,  the  types  and  volumes  of 
liquid  and  solid  radioactive  wastes,  the 
occupational  radiation  exposure  and  the 
radiological  impact  to  the  public  from 
normal  operations  and  accidents,  still 
provide  a  bounding  scenario  with  the 
proposed  action  included.  With  respect 
to  normal  operations  the  November  8, 
1984  Environmental  Assessment 
provides  a  bounding  scenario  because  it 
is  based  on  radioactive  releases  ^m  a 
quantity  of  spent  fuel  which  is  equal  to 
the  authorized  capacity  of  the  current 
spent  fuel  pool,  which  capacity  is  not 
being  increased  by  the  proposed 
amendment.  With  respect  to  accidents, 
the  November  8, 1984  Environmental 
Assessment  provides  a  bounding 
scenario  because  the  accidents  analyzed 
in  it  would  result  in  greater  potential 
offsite  doses  than  those  which  would 
result  from  similar  accidents  involving 
canisters  containing  consolidated  fuel 
rods  which  have  decayed  for  5  years  or 
longer. 

Non-Radiological  En  vironmental 
Impacts  of  the  Proposed  Action 

The  findings  in  the  above-mentioned 
Environmental  Assessment  with  regard 
to  non-radiological  environmental 
impacts  remain  valid  and  still  are 
bounding  with  regard  to  the  effects  of 
the  proposed  action  because  it  is  based 
on  environmental  impacts  resulting  from 
a  quantity  of  spent  fuel  which  is  equal  to 
the  authorized  capacity  of  the  current 
spent  fuel  pool,  which  capacity  is  not 
being  increased  by  the  proposed 
amendment,  and  no  new  or  additional 
non-radiological  environmental  impacts 
would  result  from  storing  canisters 
containing  consolidated  fuel  rods. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  would  be  to  deny  the  license 
amendment,  in  which  case  the  spent  fuel 
would  be  shipped  back  to  Ginna  in  an 


unconsolidated  form  in  the  same 
maimer  as  the  assemblies  that  are  not 
scheduled  for  the  consolidation 
demonstration  program.  This  alternative 
would  not  lead  to  a  reduced 
environmental  impact  over  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
dated  December  1973  or  the 
Environmental  Evaluation  of  June  17, 
1983  for  the  R.  E.  Ginna  Nuclear  Power 
Plant  nor  does  it  involve  conflicting  use 
of  limited  available  resources  requiring 
consideration  of  other  alternatives. 

Agencies  and  Persons  Consulted 

The  NRC  has  consulted  with  DOE  and 
NYSERDA  with  regard  to  this  action. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  this  proposed 
facility  modification  relative  to  the 
requirements  set  forth  in  10  CFR  Part  51. 
Based  on  this  assessment,  the  staff 
concludes  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  issuance  of  the  proposed  license 
amendment  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Therefore,  pursuant  to  10 
CFR  51.31,  an  environmental  impact 
statement  need  not  be  prepared  for  this 
action. 

For  further  details  with  respect  of  this 
action,  see  the  application  for 
amendment  dated  February  27, 1985  as 
supplemented  June  10,  June  25  and  July 
11, 1985  and  the  staff  Environmental 
Assessment  dated  November  8, 1984 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  Local  Public 
Document  Room  at  the  Rochester  Public 
Library,  115  South  Avenue,  Rochester, 
New  York  14610. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  December,  1985. 

For  the  Nuclear  Regulatory  Commission 
George  B.  Lsar, 

Director,  Project  Directorate  #  J,  Division  of 

PWR  Licensing-A. 

[PR  Doc.  85-29839  Filed  12-13-«;  8:45  am] 
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SELECTIVE  SERVICE  SYSTEM 

Privacy  Act  of  1974;  Annual 
Publication  of  Notice  of  Syatema  of 
Records  [ 

aqency:  Selective  Service  System. 


action:  Notice;  annual  publication  of 
systems  of  records  with  minor 
administrative  changes. 

summary:  The  purpose  of  this  notice  is 
to  meet  the  requirement  of  the  Privacy 
Act  of  1974  regarding  the  annual 
publication  of  the  agency's  notice  of 
systems  of  records.  The  complete  text  of 
all  Selective  Service  System  notices    . 
appears  below,  with  administrative 
changes  necessary  to  reflect  chahges  in 
position  titles  or  other  identification  of 
systems  managers  as  well  as 
modifications  of  systems  of  records  as 
applicable. 

COMMENT  DATE:  Comments  on  these 
systems  of  records  should  be  submitted 
in  writing  or  before  January  15, 1986,  to 
the  Acting  Associate  Director  for 
Management  Services,  Selective  Service 
System,  Washington,  DC,  20435.  Phone 
202-724-0872. 

EFFECTIVE  DATE:  The  system  of  records 
will  become  effective  on  January  15, 
1986,  unless  the  Selective  Service 
System  publishes  notice  to  the  contrary. 

Congressional  Notice 

Notice  of  these  systems  of  records  has 
been  filed  with  the  Speaker  of  the 
House,  the  President  of  the  Senate  and 
the  Office  of  Management  and  Budget, 
as  required  by  5  U.S.C.  552a(o). 

Dated:  December  11, 1985. 
Thomas  K.  Tumage. 
Director  of  Selective  Service. 

System  of  Records 

SSS-2    General  Files  (Registrant  Processing). 
SSS-3    Reconciliation  Service  Records. 
SSS-4    Registrant  Information  Bank. 
SSS-5    Registrant  Processing  Records. 
SSS-6    Reserve  and  National  Guard 

Personnel  Records. 
SSS-7    Uncompensated  Personnel  Records. 
SSS-6    Suspected  Violator  Inventory 

System. 
SSS-«    Master  Pay  Record. 
SSS-10    Registrant  Registration  Records. 

SSS-2 

SYSTEM  name: 

General  Files— SSS. 

SYSTEM  location: 

National  Headquarters,  Selective 
Service  System,  1023-31st  Street,  NW„ 
Washington,  DC  20435. 

CATEOORIES  OF  INOIVIOUALS  COVEflEO  BY  THE 
SYSTEM: 

Registrants  of  the  Selective  Service 
System  and  other  individuals  and 
organizations. 


CATCOOmM  OF  Nf  COnot  IN  THE  tVSTEM: 

Contains  current  and  previous 
correspondence  with  individual 
registrants,  private  individuals  and 
Government  agencies,  requesting 
information  or  resolution  of  specific 
problems  related  to  registrant 
processing  or  agency  operations. 

AUTHORrrv  Fon  maintenancc  of  the 
system: 

Section  10(b)(3),  Military  Selective 
Service  Act  (50  U.S.C.  App.  460(b)(3)). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  CASES: 

Department  of  Justice — Refer  reports 
received  as  to  possible  violations  of  the 
Military  Selective  Service  Act. 

Federal  Bureau  of  Investigation — 
Refer  reports  received  as  to  possible 
violations  of  the  Military  Selective 
Service  Act. 

Department  of  Defense — Exchange  of 
information  respecting  status  of 
individuals  subject  to  the  provisions  of 
the  Military  Selective  Service  Act. 

Immigration  and  Naturalization 
Service — Response  to  inquiries 
concerning  aliens. 

Department  of  Health  and  Human 
Services — for  locations  of  parents 
pursuant  to  the  Child  Support 
Enforcement  Act  (42  U.S.C.  651  et  seq. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDS,  ACCESSING, 
RETAINING,  AND  DISPOSING  OF  RECORDS  IN 
THE  system: 

STORAGE: 

Paper  copies  maintained  in  routine 
filing  equipment. 

retrievabiuty: 

Records  are  indexed  alphabetically  by 
last  name.  < 

SAFEGUARDS: 

Measures  that  have  been  taken  to 
prevent  unauthorized  disclosure  of 
records  are: 

a.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  information; 
offices  are  locked  when  authorized 
personnel  are  not  on  duty. 

b.  Periodic  security  checks  and  other 
emergency  planning. 

c.  Records  transferred  for  storage  are 
boxed  and  taped;  records  in  transit  for 
temporary  custody  of  another  office  are 
sealed. 

Records  eligible  for  destruction  are 
destroyed  by  maceration,  shredding  or 
burning. 


Access: 

An  individual  desiring  to  obtain 
information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
may  %vrite  to:  Director  of  Selective 
Service,  Selective  Service  System,  1023 
3l8t  Street,  NW.,  Washington,  DC  20435. 
Attn:  Records  Manager. 

It  is  necessary  to  furnish  the  following 
information  in  order  to  identify  the 
individual  whose  records  are  requested: 

a.  Full  name  of  the  individual. 

b.  Date  of  birth. 

c.  Selective  Service  Number. 

d.  Mailing  address  to  which  the  reply 
should  be  mailed. 

RETCNTtON  AND  disposal: 

Hold  file  intact  for  five  years  from 
date  of  latest  correspondence;  select  1 
percent  sample  for  National  Archives 
and  destroy  balance.  If  1  percent  sample 
is  not  accepted  by  Archives,  the  1 
percent  sample  is  also  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director  of  Selective  Service,  1023  31st 
Street,  NW.,  Washington,  DC  20435, 
Attn:  Records  Manager. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above,  \ 

RECORD  SOURCE  CATEGORIES: 

Individual  registrants  and  private 
individuals  and  organizations.  Members 
of  the  Congress  acting  on  behalf  of 
constituents. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
SSS-3 

SYSTEM  NAME: 

Reconciliation  Service  Records — SSS. 

SYSTEM  LOCATION: 

National  Headquarters,  Selective 
Service  System,  1023-31st  Street,  NW, 
Washington,  DC  20435. 

categories  of  individuals  covered  by  the 
system: 

Vietnam  era  draft  evaders  and 
military  deserters  (whose  surnames 
begin  with  A  through  R)  who  have 
qualified  for  a  period  of  alternate 
service  as  a  condition  for  reconciliation 
under  Presidential  Proclamation  4313, 
signed  September  16, 1974. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Registration  Card:  Individual's  name, 
address,  telephone  number,  personal 
description,  date  of  birth,  Social 
Security  Account  Number,  former 
military  service,  date  of  registration, 
reconciliation  service  required,  date 
reconciliation  service  started  and 


terminated,  total  reconciliation  service. 
individual's  signatiire. 


AUTMORITVPOR 
SYSTEM: 


gpTNi 


Presidential  Proclamation  4313;  E.O. 
11804;  5  U.S.C.  553;  50  U.S.C.  App. 
460(b)(3). 


ROUTINE  uses  OF 
THESYSTCM, 
USERS  AND  THE 


CA' 


oraucN 

Referral  to  the  Department  of  Justice 
for  appropriate  action  in  cases  involving 
unsatisfactory  participation. 

Referral  to  the  appropriate  military 
referring  authority,  upon  request  in 
cases  involving  the  updating  of  military 
discharges. 

Referral  to  the  Presidential  Clemency 
Board,  upon  request  in  cases 
necessitating  additional  review. 

Referral  to  Office  of  Management  and 
Budget,  upon  request  in  cases 
undergoing  investigative  review  in 
conjunction  with  the  specific  functions 
of  these  agencies. 

Exchange  of  information  with 
Reconciliation  Service  employers 
regarding  the  placement  supervision  of 
and  performance  of  Reconciliation 
Service  by  returnees  who  have  agreed  to 
perform  such  service. 


POUaES  AND  PWACnCCS  FOR ) 
RETRIEVINO,  SAFEGUARDS,  I 
RETAINING,  AND  DISPOSING  OF  RECOWW  Rl 
THE  system: 

storage: 

All  registration  cards  and  microfiche 
of  registration  cards  are  stored  in  atfaer 
metal  or  wood  filing  cabinets. 

RETRIEVABILfrV: 

The  system  is  alphabetically  indexed 
by  last  name. 

SAFEGUARDS: 

Measures  that  hav6  been  taken  to 
prevent  unauthorized  disclosure  of 
records  are: 

a.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  information; 
offices  are  locked  when  authorized 
persoimel  are  not  on  duty. 

b.  Periodic  security  checks  and  other 
emergency  planning. 

c.  Records  transferred  for  storage  are 
boxed  and  taped;  records  in  transit  for 
temporary  custody  of  another  office  are 
sealed. 

Records  eligible  for  destruction  are 
destroyed  by  maceration,  shredding  or 
burning. 


BEST  COPY  AVAILABLE 
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Access: 

An  individual  desiring  to  obtain 
information  on  the  procedures  for 
gaining  iaccess  to  and  contesting  records 
may  write  to:  Director  ot  Selective 
Service,  Selective  Service  System,  1023 
31st  Street,  NW,  Washington,  DC  20435. 
Attn:  Records  Manager. 

RCTCNTION  AND  DISPOSAL: 

Registration  Cards  or  microfiche 
thereof  will  be  retained  until  the 
enrollee  reaches  85  years  of  age. 

SYSTCM  MANAOEM  AND  ADDRESS: 

Director  of  Selective  Service, 
Selective  Service  System,  1023-31st 
Street.  NW,  Washington,  DC  20435, 
Attn:  Records  Manager. 

CONTESTINO  RCCORO  mOCEDtmES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  records  in  the  system  are 
primarily  established  by  the  individual 
at  the  time  and  place  of  enrollment 
based  on  oral  and  written  information 
given  by  the  enrollee.  Other  sources  of 
information  include  the  Report  of 
Separation  From  Active  Duty  (DD  Form 
214),  referral  documents  from  the 
referring  authority  and  information 
provided  by  an  enrollee's  employer. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  TNC  ACT 

None. 
SSS4 

SYSTEM  name: 

Registrant  Information  Bank  (RIB) 
Records— SSS. 

SYSTEM  location: 

Data  Management  Center/Joint 
Computer  Center,  Great  Lakes,  Qlinois 
60088. 

categories  of  individuals  covered  by  the 
system: 

Registrants  of  the  Selective  Service 
System  after  1979. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Registrant  Information  Bank  (RIB) 
is  an  automated  data  processing  system 
which  stores  information  concerning 
registration,  classification,  examination, 
assignment  and  induction  of  Selective 
Service  registrants. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 


Section  10(b)(3)  of  the  Military 
Selective  Sen  ice  Act  (50  U.S.C.  App. 
460(b)(3)). 


ROUTINE  uses  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THIS  PURPOSES  OF  SUCH  USES: 

Department  of  Defense — exchange  of 
information  concerning  registration 
classification,  enlistment,  examination 
and  induction  of  individuals,  and  for 
recruiting  (prior  to  April  1, 1982  only  on 
request  of  the  registrtrnt). 

Alternative  service  employers — for 
exchange  of  information  with  employers 
regarding  a  registrant  who  is  a 
conscientious  objector  for  the  purpose  of 
placement  in  and  supervision  of 
performance  of  alternative  service  in 
lieu  of  induction  into  military  service. 

Department  of  Justice — for  review  and 
processing  of  suspected  violations  of  the 
Military  Selective  Service  Act,  or  for 
perjury,  and  for  defense  of  a  civil  action 
arising  from  administrative  processing 
under  such  Act. 

Federal  Bureau  of  Invetigation — for 
location  of  an  individual  when 
suspected  of  violation  of  the  Military 
Selective  Service  Act. 

Immigration  and  Naturalization 
Service — to  provide  information  for  use 
in  determining  an  individual's  eligibility 
for  re-entry  into  the  United  States  and 
United  States  citizenship. 

Department  of  State — for 
determination  of  an  alien's  eligibility  for 
possible  entry  into  the  United  States 
and  United  States  citizenship. 

Office  of  Veteran's  Reemployment 
Rights,  United  States  Department  of 
Labor — to  assist  veterans  in  need  of 
information  concerning  reemployment 
rights. 

Department  of  Health  and  Human 
Services — for  locations  of  parents 
pursuant  to  the  Child  Support 
Enforcement  Act  (42  U.S.C.  651  et  seq.). 

General  Public — Registrant's  Name, 
Selective  Service  Number,  Date  of  Birth 
and  Classification. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDS,  ASSESSING, 
RETAINING,  AND  DISPOSING  OF  RECORDS  IN 
THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  on  tape, 
disc  and  computer  printouts. 

retrievabiltty: 

The  system  is  indexed  by  Selective 
Service  Number. 

SAFEGUARDS: 

a.  On-line  access  to  RIB  from 
terminals  is  available  to  authorized 
personnel,  and  is  controlled  by  User 
Identification  and  password.  Batch 
access  controlled  via  standard  data 
processing  software  and  hardware 
techniques. 

b.  Records  are  handled  by  authorized 
personnel  only,  who  have  been  trained 


in  the  rules  and  regulations  concerning 
disclosure  of  information;  offices  are 
locked  when  authorized  personnel  are 
not  on  duty  and  protected  by  an 
eletronic  security  access  system  at  all 
times. 

0.  Premises  are  locked  and  patrolled 
when  authorized  personnel  not  on  duty. 

d.  Periodic  security  checks  and 
emergency  planning. 

ACCESS: 

An  individual  desiring  to  obtain 
information  on  the  procedures  for 
gaining  access  to  and  contesting  records 
may  write  to:  Director  of  Selective 
Service,  Selective  Service  System. 
1023— 31st  Street  NW.  Washington,  DC 
20435,  Attn:  Records  Manager. 

It  is  necessary  to  furnish  the  following 
information  in  order  to  identify  the 
individual  whose  records  are  requested: 

a.  Full  name  of  the  individual. 

b.  Date  of  birth. 

c.  Selective  Service  Number. 

d.  Mailing  address  to  which  the  reply 
should  be  mailed. 

retention  and  disposal: 

When  eligible  for  disposal,  the 
computer  tapes  are  erased.  The  records 
stored  in  the  Registrant  Information 
Bank  (RIB)  are  retained  until  registrant 
reaches  age  85. 

The  computer  printouts  are 
distributed  to  the  National  Headquarters 
and  destroyed  when  they  have  served 
their  purpose  by  maceration,  shredding 
or  burning.  Computer  printouts  used  at 
the  Data  Management  Center  are 
destroyed  by  maceration  after  they  have 
served  their  purpose  or  upon  records 
appraisal  action. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director  of  Selective  Service, 
Selective  Service  System,  1023 — 31st 
Street,  NW.,  Washington,  DC  20435. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

Forms  prepared  by  the  field  elements 
are  the  input  documents  for  all 
information  recorded  in  the  SSS — 
Registrant  Information  Bank  (RIB] 
Records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
SSS-5 

SYSTEM  name: 

Registrant  Processing  Records — SSS. 
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SYSTEM  location: 

Records  are  stored  in  ttie  Federal 
Records  Center  serving  the  State  in 
which  the  registrant  resided. 

cateooaies  op  moiviouals  covcreo  bv  thc 
system: 

Registrants  of  the  Selective  Service 
System  before  1976. 

CATE&OmCS  OF  RECORDS  IN  THE  SYtTEM: 

Individual  Processing  Records: 
a.  Registration  Card — a  locator  card 
identifying  the  registrant. 
•    b.  Classification  Record — a  Hating  of 
the  classes  in  which  the  registrant  was 
placed  and  the  dates  of-the 
classifications. 

c.  Registrant  File  Folder  and  Contents 
for  certain  aliens  and  expatriated  U.S. 
citizens — contains  all  information 
necessary  for  registrant's  processing, 
including  forms,  statements, 
correspondence,  and  copies  of 
documents  relevant  to  inclusion  for,  or 
exeqjption  or  deferment  from  training 
and  service  under  the  Military  Selective 
Service  Act  and  Regulations. 

authorfty  for  maintenance  of  the 
system: 

Section  3  10(b)(3)  and  15(b)  of  the 
Military  Selective  Service  Act  (50  U.S.C. 
App.  453,  460(b)(3).  465(b)). 

routine  uses  of  records  maintained  Hi 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
users  and  THE  PURPOSES  OF  SUCH  USES: 

Depatment  of  Defense — for  exchange 
of  information  concerning  registration, 
classification,  enlistment,  examination 
and  induction  of  individuals. 

Alternative  service  employers — for 
exchange  of  information  with  employers 
regarding  a  registrant  who  is  a 
conscientious  objector  for  the  purpose  of 
placement  in  and  supervision  of 
performance  of  alternate  service  in  lieu 
of  induction  into  military  service. 

Department  of  Justice — for  review  and 
processing  of  suspected  violation  of  the 
Military  Selective  Service  Act  or  for 
perjury  and  for  defense  of  a  civil  action 
arising  from  administrative  processing 
under  such  Act. 

Federal  Bureau  of  Investigation — for 
location  of  an  individual  when 
suspected  of  violation  of  the  Military 
Selective  Service  Act. 

Immigration  and  Naturalization 
Service — to  provide  information  for  use 
in  determining  an  individual's  eligibility 
for  re-entry  into  the  United  States. 

Department  of  State — for 
determination  of  an  alien's  eligibilty  for 
possible  entry  into  the  United  States 
and  United  States  citizenship. 

Office  of  Veterans'  Reemployment 
Rights,  United  States  Department  of 
Labor — to  assist  veterans  in  need  of 


information  concerning  reemplojrment 
rights. 

Department  of  Health  and  Human 
Services — for  locations  of  parents 
pursuant  to  the  Child  Support 
Enforcement  Act  (42  U.S.C.  651  et  seq.) 

General  Public— Registrant's  Name, 
Selective  Service  Number,  Date  of  Birth 
and  Classification. 

POUaES  AND  PRACTICCt  FOR  tTORMO, 
RETRIEVINO,  SAFCQUARDS,  ACCCSSINO, 
RETAININO,  AND  DISFOSINQ  OF  Rf  CORD*  IN 

THE  system: 

STORAGE: 

Records  are  maintained  on  manually 
prepared  forms,  in  file  folders,  and 
correspondence  files. 

retrievabiuty: 

Records  are  indexed  by  name  (within 
local  board]  and  Selective  Service 
Number. 

SAFEGUARDS: 

Measures  that  have  been  taken  to 
prevent  unauthoriKed  disclosure  of 
records  are: 

a.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  informatioii; 
offices  are  locked  when  authorized 
personnel  not  on  duty. 

b.  Periodic  security  checks  and  other 
emergency  planning. 

c.  Records  transferred  for  storage  are 
boxed  and  taped;  records  in  transit  for 
temporary  custody  of  another  office  are 
sealed.  Records  eligible  for  destruction 
are  destroyed  by  maceration,  shredding 
or  burning. 

d.  Only  phetostatic  copies  of  records 
are  withdrawn  from  the  Centers. 
Withdrawals  are  requested  by 
authorized  personnel  only. 

ACCESS: 

An  individual  can  obtain  information 
on  the  procedures  for  gaining  access  to 
and  contesting  records  through:  Director 
of  Selective  Service,  Selective  Service 
System,  1023-31st  Street,  N.W. 
Washington,  DC  20435  Attn:  Records 
Manager. 

It  is  necessary  to  furnish  the  following 
information  in  order  to  identify  the 
individual  whose  records  are  requested: 

1.  Full  name  of  the  individual. 

2.  Selective  Service  Number,  Order/ 
Serial  Number,  or  date  of  birth  and 
address  at  time  of  registration  if 
Selective  Service  Number  or  Order/ 
Serial  Number  is  not  known. 

3.  Mailing  address  to  which  the  reply 
should  be  mailed. 

• 

RETENTION  AND  DISPOSAL: 

Individual  Processing  Records: 


1.  Registration  Card — Retained  until 
registrant  reaches  age  85,  record:  active 
to  age  35. 

2.  Classification  Record — Retained 
until  registrant  reaches  age  85.  record: 
active  to  age  35. 

3.  Registrant  File  Folder  and 
Contents — All  have  been  destoryed  widi 
the  following  exception:  Files  of 
registrants  who  are  aliens  (including 
former  U.S.  citizens  who  have 
expatriated  themselves  who  were  last 
classified  in  an  available  class,  or  4-C 
or  whose  last  classification  was  5-A 
immediately  proceded  by  Class  4-C  are 
retained  as  permanent  records. 


SYSTEM  MANAGER  AND  / 

Director  of  Selective  Service, 
Selective  Service  System.  1023-31st 
Sbeet,  NW..  Washington.  DC  20435. 

CONTESTING  RECORD 

See  Access,  above. 


Information  contained  in  the 
Registrant  Processing  Records  System  is 
obtained  from  the  individual  and 
supporting  doctunents  from  other 
persons,  federal,  state  and  local 
government  agencies  and  institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OF  THC  ACT.      . 

None. 

sss-« 

SYSTEM  NAME: 

Reserve  and  National  Guard 
Persoimel  Records — SSS. 

SYSTEM  location: 

National  Headquarters,  Selective 
Service  System.  1023  31st  Street  N.W.. 
Washington,  DC  20435. 

categories  of  inonnduals  covered  rv  thc 

system: 

Officers  and  Warrant  Officers  of  die 
Reserve  and  National  Guard  currently 
assigned  to  the  Selective  Service 
System,  and  Officers  and  Warrant 
Officers  formerly  so  assigned. 

CATEGORIES  OF  RECORD*  m  THE  SVSTBK 

The  records  contain  information 
relating  to  selection,  placement  and 
utilization  of  military  personnel  such  as 
name,  rank.  Social  Security  Account 
Number,  date  of  birth,  physical  profile. 
residence  and  business,  addresses,  and 
telephone  numbers.  Information  is  also 
recorded  on  unit  of  assignment, 
occupational  codes  and  data  pertaining 
to  training,  cost  factors,  efficiency 
ratings  and  mobilization  assignments 
and  duties,  and  other  information 
relating  to  the  status  of  the  member. 
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AUTHOMTV  KR  MAJNTBtAMCC  or  TM 

systsm: 

Section  10(b)(2)  of  the  Military 
Selective  Service  Ad  (50  U.S.C  App. 
460(b)(2)J. 


Washington.  D.C.  2043S,  Attn:  MSP 

(Military). 


ROUTmC  USES  OF  I 

THE  SYSTEM,  ICUIDWIO  CATEOOMES  OF 

USERS  AMD  TNE  PWWOSES  OF  SUCH  USES: 

To  provide  information  to  the 
individual  member's  branch  of  die 
Armed  Forces  as  required  in  connection 
with  his  assignment  to  the  Selective 
Service  System. 

MXJCIES  AND  PNACnCES  FOM  STOMNO. 
RCTmCVINa,  SAFEOUAMOS,  ACCESStNO, 
RETAININO,  AND  DISPOSINO  OF  RECOIIOS  IN 

THE  system: 

stokaqe: 

Records  are  maintained  in  file  folders 
and  on  ma^etic  tape  or  disk. 

RETmEVABNJTY: 

Records  are  indexed  by  name  and 
Service  Number. 

SAFEGUARDS: 

The  records  are  maintained  in 
lockable  file  containers.  Measures  that 
have  been  taken  to  prevent 
unauthorized  disclosure  of  records  are: 

a.  Use  of  the  records  or  any 
information  contained  therein  is  limited 
to  Selective  Service  System  employees 
or  Reserve  Forces  Members  whose 
official  duties  require  access. 

b.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  information; 
offices  are  locked  when  authorized 
personnel  are  not  on  duty. 

c.  Periodic  security  checks  and  other 
emergency  planning. 

d.  Records  transferred  for  storage  are 
boxed  and  taped;  records  in  transit  for 
temporary  custody  of  another  office  are 
sealed. 

Records  eligible  for  destruction  are 
destroyed  by  maceration,  shredding  or 
burning. 

RETENTION  AND  DISPOSAL: 

Personnel  records  for  Selective 
Service  Reserve  Forces  are  retained  for 
one  (1)  year  after  separation  and  then 
disposed  of  in  acconlance  with 
procedures  provided  by  each  Branch  of 
Service. 

ACCESS: 

SS  Reserve  Forces  Members  or  former 
members  who  wish  to  gain  access  to 
their  records  should  make  their  request 
in  writing,  including  their  full  name, 
rank,  branch  of  service,  address,  and 
Social  Security  Account  Number. 
Director  of  Selective  Service.  Selective 
Service  System.  1023-31«t  Street,  N.W.. 


SYSTEM  MANAOEW  AND  i 

Director  of  Selectire  Service, 
Selective  Service  System,  1023-31st 
Sti^et,  N.W.,  Washington,  DC  20435. 

CONTESTING  RECORD  PROCSDUWEB. 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
directiy  from  the  individual  to  whom  it 
applies  or  is  derived  from  information 
supplied  or  is  provided  by  the  individual 
Branch  of  the  Armed  Forces. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISiONS  OF  THE  ACT: 

None.  \ 

SSS-7 

SYSTEM  NAME:  ■ 

Uncompensated  Persoimel  Records — 
SSS. 

SYSTEM  location: 

National  Headquarters,  Selective 
Service  System,  1023  Slst  Street  NW, 
Washington,  D.C  20435. 

categories  of  individuals  COVERS)  RV  THE 

SYSTEM: 

Currently  appointed  uncompensated 
local  board  and  appeal  board  members, 
other  persons  appointed  in  advisory  or 
administrative  capacity,  and  former 
appointees  in  an  uncompensated 
capacity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  contain  information 
relating  to  tJie  selection,  appointment 
and  separation  of  appointees,  such  as 
name,  date  of  birth,  mailing  address, 
residence  and  organization  location, 
position  title,  minority  group  code,  sex. 
weight,  etc.  length  of  service  and 
occupational  title. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  10(b)(3)  of  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 
460(b)(3)). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Department  of  Justice — for  exchange 
of  information  when  required  in 
connection  with  processing  of  alleged 
violations  of  the  Military  Selective 
Service  Act. 


POLICIES  AND  PRACTICES  FOR  STOWIWO, 
RETRIEVWia,  SAFEOUAROS, 
RETANHNG,  AND  DMPOSINO  OF 
THE  system: 


IN 


STORAGE: 

Records  are  maintained  in  file  folders 
and  on  magnetic  tape. 

retrievabiuty: 

Records  are  indexed  by  name  of  ' 
individual  record  identification  number 
and  location. 

SAFEGUARDS: 

The  records  are  maintained  in 
lockable  file  containers.  Measures  that 
have  been  taken  to  prevent 
unauthorized  disclosure  of  records  are: 

'a;  Use  of  the  records  for  any 
information  contained  therein  is  limited 
to  employees  whose  ofiicial  duties 
require  such  access. 

b.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  information; 
offices  are  locked  when  authorized 
personnel  are  not  on  duty. 

c.  Periodic  security  checks  and  other 
emergency  planning. 

d.  Records  transferred  for  storage  are 
boxed  and  taped;  records  in  transit  for 
temporary  custody  of  another  office  are 
sealed. 

Records  eligible  for  distruction  are 
destroyed  by  maceration,  shredding  or 
burning. 

ACCESS: 

Appointees  who  wish  to  gain  access 
to  their  records  should  make  requests  in 
writing,  including  their  full  name, 
address  (state  in  which  appointed),  date 
of  birth  and  Social  Security  Account 
Number  for  former  appointees,  or  record 
Identification  Number  for  current 
appointees  to:  Director  of  Selective 
Service.  Selective  Service  System.  1,023 
31st  Sti-eet.  NW,  Washigton.  DC  20435, 
Attn:  MSP  (Uncompensated). 

RETENTION  AND  DISPOSAU 

Personnel  Records  for  uncompensated 
appointees  are  maintained  for  one  (1) 
year  after  separating  at  the  8ervicii\g 
personnel  office. 

SYSTEM  MANAGER  AND  ADDRESS: 

Directror  of  Selective  Service. 
Selective  Service  System,  1023  31st 
Street,  NW,  Washington,  DC  20435. 

CONTESTING  RECORD  PROCEOURtt: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
directly  from  the  individual  or  is  derived 
from  information  he  has  supplied  or  is 
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provided  by  the  agency  ofBcial  with 
authority  to  appoint  the  individual. 

SYSTEMS  EXEMTTCO  FHOM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
SSS-8 

SYSTEM  name: 

Suspected  Violator  Inventory 
Systems— SSS. 

system  locatkm: 

Data  Management  Center/Ioint 
Computer  Center,  Great  Lakes,  Illinois 
60088. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Alleged  violators  of  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 
451  et  seq). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Automated  records  created  by 
matches  between  records  contained  in 
SSS-10  and  other  computer  files,  and 
other  records  related  to  non-registrants. 
Each  record  may  contain  the  name, 
address,  Selective  Service  Number  (if 
any).  Social  Security  Account  Number 
(if  any),  date  of  birth,  status,  and 
disposition  data  relating  to  possible 
violations  of  the  Military  Selective 
Service  Act. 

AUTHORITY  FOR  MAINTENANCC  OF  THE 
SYSTEM: 

Section  10(b)(3)  of  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 
460(b)(3)). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  names  of  individuals  identified  as 
alleged  violators  of  the  Military 
Selective  Service  Act  will  be  checked 
against  the  SSS-10  registrant  file.  If  the 
individual  has  registered,  the  incoming 
communication  will  be  destroyed  and  no 
further  action  will  be  taken.  If  the 
individual  is  not  listed  in  the  registrant 
file  or  cannot  be  identified  therein 
where  the  incoming  communication 
contains  sufficient  identifying 
information  on  the  alleged  violator  to 
permit  sending  correspondence  to  him 
under  the  automated  tracking  system, 
the  name  and  associated  information 
will  be  added  to  that  system  and  the 
incoming  communication  will  be  used  to 
attempt  to  correspond  with  the  alleged 
violator,  giving  him  an  opportunity  to 
register.  After  a  reasonable  attempt  is 
made  to  register  the  individual,  and  he 
neither  registers  nor  provides 
documented  evidence  supporting 
exemption  or  where  there  is  insufficient 
information  to  add  the  alleged  violator 


to  the  automated  tracking  system,  the 
incoming  communication  may  be 
forwarded  to  the  Department  of  Justice 
for  investigation  and,  if  applicable, 
return  to  Selective  Service  with 
sufficient  information  for  adding  to  the 
automated  tracking  system  or 
comparison  with  the  registrant  file. 
When  computer  matches  of  Selective 
Service  files  result  in  production  of  a  list 
of  possible  non-registrants,  that  list  may 
be  provided  to  the  Department  of 
Defense  and  the  Department  of 
Transportation  to  eliminate  from  the  list 
individuals  not  required  to  register.  The 
names,  date  of  birth,  Social  Security 
Account  Numbers,  and  home  addresses 
of  possible  non-rfegistrants  who  also 
have  been  identified  as  members  of  the 
Reserve  components  of  the  U.S.  military 
services,  including  the  U.S.  Coast  Guard, 
may  be  provided  to  the  Department  of 
Defense,  including  the  military  services, 
and  the  U.S.  Coast  Guard,  Department 
of  Transportation,  to  obtain  current 
address.  The  names,  dates  of  birth, 
Social  Security  Account  Numbers,  home 
addresses,  and  disposition  data  on 
possible  non-registrants  who  have  been 
identified  as  Federal  student  aid 
recipients  by  the  Department  of 
Education  may  be  provided  to  the 
Department  of  Education,  after 
processing  by  Selective  Service,  for 
investigation  and,  if  applicable, 
forwarding  to  the  Department  of  Justice 
for  prosecution.  The  list  may  also  be 
provided  to  the  Internal  Revenue 
Service  to  obtain  current  addresses  of 
suspected  non-registrants.  After 
processing  the  information  pertaining  to 
suspected  non-registrants  will  be 
forwarded  to  the  Department  of  Justice 
for  investigation  and,  if  applicable, 
prosecution. 

Where  Selective  Service  determines 
that  information  as  originally  submitted 
appears  to  have  contained  a 
discrepancy,  the  names,  dates  of  birth. 
Social  Security  Account  Numbers,  and 
home  addresses  of  individuals  may  be 
returned  to  the  original  sources  together 
with  information  concerning  the 
discrepancy.  Information  concerning  the 
discrepancy  may  include 
correspondence  from  the  individual 
concerned. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  SAFEGUARDS,  ACCESSING, 
RETAINING,  AND  DISPOSING  OF  RECORDS  IN 

THE  system: 
storage: 

Upon  receipt  of  unsolicited 
communications  regarding  alleged 
violators  of  the  Military  Selective 
Service  Act  who  are  not  listed  in  the 
SSS  registrant  file,  a  computer  record 
will  be  created.  This  is  an  automated 


tracking  system  which  contains  the 
nature  of  the  alleged  violator,  his  Social 
Security  Account  Number  if  available, 
the  date  sent  to  the  Department  of 
Justice,  the  final  disposition  when 
received,  and  the  case  control  number.    . 
The  document  is  microfilmed,  and  can 
be  retrieved  by  a  Document  Locator 
Number  recorded  in  the  computer 
record.  The  original  document  is 
destroyed. 

When  computer  matches  between 
Selective  Service  and  other  files  produce 
Usts  of  possible  non-registrants,  the 
computer  file  will  be  produced  and 
maintained.  As  the  list  is  processed  the 
paper  file  will  be  produced  from  the 
microfilm,  records,  containing 
correspondence  between  possible  non- 
registrants  and  Selective  Service.  A 
computerized  tracking  file  of  cases 
referred  will  be  maintained. 

RETRIEVAmUTY: 

Indexed  Selective  Service  Number, 
Social  Seciuity  Account  Number,  name 
and  case  number  (if  any). 

•AFEGUAROS: 

(a)  Records  are  available  to 
authorized  Selective  Service  personnel 
only. 

(b)  Paper  records  are  converted  to 
microfilm.  A  microfilm  copy  is  kept  in  a 
locked  file  cabinet  accessible  only  to 
authorized  personnel.  The  microfilm 
original  is  transferred  to  a  Federal 
Archieves  and  Records  Center.  The 
paper  records  are  destroyed  after 
microfilming. 

(c)  Building  is  secured  and  patrolled 
after  normal  business  hours.  Access  is 
controlled  by  an  electronic  security 
access  system. 

(d)  Computer  files  will  be  maintained 
at  the  Joint  Computer  Center  at  Great 
Lakes,  Illinois. 

(i)  Security  guards  for  the  building  wiO 
allow  access  to  authorized  personnel 
only. 

(ii)  Computer  room  will  be  secured  - 
with  cypher  locks. 

(iii)  Terminal  access  to  the  computer 
system  will  be  restricted  to  those  with 
valid  user  ID  and  password. 

(iv)  A  Customer  Information  Control 
System  will  require  additional  password 
for  interactive  access  to  data  base 
information. 

(v)  A  software  security  package  will 
protect  access  to  data  in  the  system. 

(vi)  Access  to  the  violator  section  of 
the  data  base  will  not  be  possible 
without  specific  authorization  by  the 
Data  Base  Administrator. 
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Access: 

If  information  in  the  system  is  desired, 
write  to  Director  of  Selective  Service. 
Selective  Service  System,  Washington, 
D.C.  20435,  Attn:  Records  Manager  and 
furnish  the  following  information  in 
order  to  identify  the  individual  whose 
records  are  requested: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Selective  Service  Number  of  Social 
Security  Account  Number. 

d.  Mailing  address  to  which  the  reply 
should  be  called. 

RETENTION  AND  DISPOSAL: 

Upon  receipt  of  unsolicited 
information  regarding  an  alleged 
violation  of  the  Military  Selective 
Service  Act.  SSS  will  check  the 
registrant  file  for  the  individual's  name. 
If  the  individual  has  registered,  the 
incoming  correspondence  will  be 
destroyed  and  no  record  will  be  made  or 
retained  by  SSS.  If  the  individual  is  not 
listed  in  the  registrant  Hie,  the  individual 
will  be  entered  into  the  automated 
tracking  system,  and  the  incoming 
correspondence  will  be  used  to  attempt 
to  correspond  with  die  alleged  violator, 
giving  him  an  opportunity  to  register. 
After  a  reasonable  attempt  is  made  to 
register  the  individual,  and  he  neither 
registers  nor  provides  documented 
evidence  supporting  exemption,  the 
communication  may  be  sent  to  the 
Department  of  Justice.  SSS  will  not 
retain  copies  of  the  incoming 
correspondence  or  any  record  identifying 
the  source  of  the  unsolicited  information 
regarding  an  alleged  violation.  When 
computer  matches  identify  persons  as 
possible  non-registrants,  processing  may 
result  in  the  production  of  a  paper  file  of 
correspondence  and/or  other 
information.  SSS  will  not  retain  paper 
copies  of  this  information  when  cases 
are  referred  to  the  Department  of 
Justice,  but  will  retain  microfilm  copies. 
Once  the  Department  of  Justice  has 
disposed  of  the  case,  as  it  deems 
appropriate,  the  Department  will  notify 
SSS,  and  the  individual's  name  and 
related  data  will  be  deleted  form  the 
tracking  system  list  of  possible  non- 
registrants. 

All  paper  forms  and  correspondence 
will  be  destroyed  by  maceration, 
shredding  or  burning  after  the 
appropriate  information  has  been 
recorded.  Computer  printouts 
distributed  to  SSS  National 
Headquarters  are  destroyed  when  they 
have  served  their  temporary  purpose  by 
maceration,  shredding  or  burning. 


SVSTBN  MANAQBR  AND  AOOWCSfc 

Director  of  Selective  Service, 
Selective  Service  System,  1023  31st 
Street,  NW.,  Washington,  DC  20435. 

CONTCSTINa  RECOfB  PKOCEOUHCS: 

See  Access,  above. 

RECONO  SOURCE  CATSOORICS: 

The  information  in  the  system  of 
records  regarding  alleged  violators  of 
the  Military  Selective  Service  Act  is 
received  via  correspondence,  telephone 
calls  and  computer  matches  of  list  of 
potential  registrants. 

SYSTEM  EXEMITED  FROM  CERTAIN  RROVISIONS 
OF  THE  ACT 

Pursuant  to  5  U.S.C  552a(k)(2)  and  32 
CFR  1665.6,  the  Selective  Service  System 
will  not  reveal  to  the  suspected  violator 
the  informant's  name  or  other 
identifying  information  relating  to  the 
informant. 

SYSTEM  name: 

Master  Pay  Record — SSS. 

SYSTEM  LOCATION: 

Data  Management  Center/ Joint 
Computer  Center,  Great  Lakes.  Illinois 
60088.  ■'     ; 

CATEGORIES  OF  INIMVIOUALS  COVERED  SY  THE 
SYSTEM: 

Currently  assigned  civilian  employees 
and  former  civilian  employees  who  have 
separated  during  the  current  year  and 
first  prior  calendar  year. 

CATEGORIES  OF  RECORDS  IN  TMC  SYSTEM: 

Contains  payroll  information  such  as 
name,  grade,  annual  salary,  hourly  rate, 
address.  Social  Security  Account 
Number,  birth  date,  date  of  hire,  service 
computation  date,  annual  leave 
category,  life  insurance  and  health 
benefits  deductions,  savings  bond  data 
and  other  information  relating  to  the 
status  of  the  employee. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  10(b)(2)  of  the  Military 
Selective  Service  Act  (50  U.S.C  App. 
4fl0(b)(2)]  and  Title  5,  U.S.C. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

Selected  information  by  name  and 
Social  Security  Account  Number  is 
furnished  the  Internal  Revenue  Service 
and  State  and  City  taxing  authorities. 

Selected  information  by  name,  date  of 
birth  and  Social  Security  Number  is 
furnished  the  Office  of  Personnel 
Management  for  retirement,  life 
insurance  and  health  benefit  accounts. 


Department  of  Health  and  Human 
Services — for  locations  of  parents 
pursuant  to  the  Child  Support 
Enforcement  Act  (42  U.S.C  651  et  seq.) 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDS,  ACCESSING, 
RETAINING,  AND  DISFOSRM  OF  RECORDS  M 
THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  binders,  on 
microfiche  and  magnetic  tape. 

RETRIEV  ABILITY: 

Records  are  indexed  by  Social 
Security  Account  Number. 

SAFEGUARDS: 

The  records  are  maintained  in 
lockable  file  containers.  Measures  that 
have  been  taken  to  prevent  ? 

unauthorized  disclosure  of  records  are: 

a.  Use  of  the  records  or  any 
information  contained  therein  is  limited 
to  employees  whose  official  duties 
require  such  access. 

b.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  information: 
offices  are  locked  when  authorized 
personnel  are  not  on  duty. 

c.  Periodic  security  checks  and  other 
emergency  planning. 

d.  Records  transferred  for  storage  are 
boxed  and  taped;  records  in  transit  for 
temporary  custody  of  another  office  are 
sealed. 

e.  No  on-line  access  to  RIB  from 
terminals.  Batch  access  controlled  via 
standard  data  processing  software  and 
hardware  techniques. 

Records  eligible  for  destruction  are 
destroyed  by  maceration,  shredding  or 
burning. 

access: 

Current  employees  or  former         , 
employees  who  wish  to  gain  access  to 
their  records  should  make  request  in 
writing,  including  their  full  name, 
address  and  Social  Security  Account 
Number  and  duty  station.  Former 
employees  should  indicate  last  duty 
station  with  this  agency.  Inquiries 
should  be  mailed  to:  Director  of 
Selective  Service,  Selective  Service 
System,  1023-3l8t  Street,  NW.. 
Washington,  DC  20435,  Attention:  MS. 

RETENTION  AND  DISPOSAL: 

The  information  on  the  magnetic  tapes 
retained  for  two  years,  then  erased.  TTie 


BEST  COPY  AVAILABLE 


r 

FedewJ  Regtetar  /  VoL  sq  No.  241  /  Monday.  December  16.  1988  /  Notico 51«S 


microfiche  copies  are  retained  for  one 
year,  then  destroyed  by  burning.  The 
computer  printouts  are  retained  until 
updated,  then  destroyed  by  shredding. 


SVSTSMI 

Director  of  Selective  Service. 
Selective  Service  System,  1023-3l8t 
Street,  NW.,  Washingtoii,  DC  20435. 

COMTCrmra  RCCORD  PROCEOUflES: 

See  Access,  above. 

nCCORO  SOUHCC  CATEOOmES: 

Information  in  the  system  is  obtained 
from  the  individual  to  whom  it  applies 
or  is  derived  from  information  the 
individual  supplied,  or  is  provided  by 
the  agency  official  with  authority  to 
appoint  the  individual. 

SYSTEMS  EXEMPTEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
SSS-10 

SYSTEM  NAMC 

Registrant  Registration  Records — SSS. 

SYSTEM  LOCATION: 

Data  Management  Center/Joint 
Computer  Center,  Creat  Lakes,  Illinois 
6008a 

CATEGORIES  OF  WMMVIOUALS  COVERED  BY  THE 
SYSTEM: 

Registrants  of  Selective  Service 
System  (after  1979). 

CATEGORIES  OF  RECORQf  M  THE  SYSTEM: 

Individual  Registration  Records: 

a.  Registration  Form. 

b.  Computer  tape  and  microfilm 
copies  containing  information  provided 
by  registrants  on  Registration  Form. 

AUTHORrnr  for  maintenance  of  the 
system: 

Sections  3, 10(b)(3)  and  15(b)  of  the 
Military  Selective  Service  Act  (50  U.S.C. 
App.  453,  460(b)(3]). 

routine  uses  of  records  maintained  in 
the  system.  incukmno  cateoorics  of 
users  and  the  furposes  of  such  uses: 

Department  of  Defensei — for  exchange 
of  information  concerning  registration, 
classification,  enlistment,  examination 
and  induction  of  individuals  and 
identification  of  individuals,  availability 
of  Standby  Reservists,  and  identification 
of  prospects  for  recruiting. 

Department  of  Justice — for  review  and 
processing  of  suspected  violations  of  the 
Military  Selective  Service  Act  or  for 
perjury,  and  for  defense  of  a  civil  action 
arising  from  administrative  processing 
under  such  Act. 

Federal  Bureau  of  Investigation — ^for 
location  of  an  individual  when 


suspected  of  a  violatioa  of  ths  Military 
Selective  Service  Act 

Immigration  and  Naturalization 
Service — to  provide  information  for  lue 
in  determining  an  individual's  eligibility 
for  re-entry  into  the  United  States. 

Department  of  State — ^for 
determination  of  an  alien's  eligibility  for 
possible  entry  into  the  United  States 
and  United  States  citizenship. 

Office  of  Veteran's  Reemployment 
Rights,  United  States  Department  of 
Labor — to  assist  veterans  in  need  of 
information  concerning  reemployment 
rights. 

Department  of  Health  and  Human 
Services — for  locations  of  parents 
pursuant  to  the  Child  Support 
Enforcement  Act  (42  U.S.C  651  et  seq.) 

Alternative  service  employers — for 
exchange  of  information  with  employers 
regarding  a  registrant  who  is  a 
conscientious  objector  for  the  purpose  of 
placement  and  supervision  of 
alternative  service  in  lieu  of  induction 
into  military  service. 

General  Public — Registrant's  Name, 
Selective  Service  Number,  and  Date  of 
Birth. 

POUOES  AND  PRACTICES  FOR  STORINQ 
RETRIEVINO,  SAFEGUARDS,  ACCESSINO, 
RETAMINO  AND  DISPOSINO  OF  RECORDS  IN  THE 
SYSTEM: 

storage: 

Records  are  maintained  on  microfilm 
and  in  the  computer  system.  Microfilm 
records  are  indexed  by  Document 
Locator  Number,  which  is  stored  in  the 
computer  record. 

retrievabhjty: 

The  system  is  indexed  by  Selective 
Service  Number,  but  records  can  be 
located  by  searching  for  specific 
demographic  data. 

safeguards: 

Measures  that  have  been  taken  to 
prevent  unauthorized  disclosure  of 
records  are: 

a.  Records  are  maintained  by 
authorized  personnel  only,  who  have 
been  trained  in  the  rules  and  regulations 
concerning  disclosure  of  information; 
offices  are  locked  when  authorized 
personnel  are  not  on  duty,  and  are 
protected  by  an  electronic  security 
access  system  at  all  times. 

b.  Periodic  security  checks  and  other 
emergency  planning. 

c.  Microfilm  records  transferred  to  a 
Federal  Archives  and  Records  Center 
for  storage  are  boxed  and  taped;  records 
in  transit  for  temporary  custody  of 
another  office  are  sealed. 

d.  On-line  access  to  RIB  from 
terminals  is  controlled  by  User 
Identification  and  password.  Batch 


access  controlled  via  standard  data 
processing  software  and  hardware 
techniques. 

Records  eligible  for  destructioB  are 
destn^ed  by  maceratioii,  shredding  or 
burning. 


The  agency  office  address  to  whidi 
inquiries  should  be  addressed  and  the 
location  at  which  an  individual  may 
present  a  request  as  to  whether  the 
Registrant  Registration  Records  System 
(after  1979)  contains  records  pertaining 
to  himself  is:  Director  of  Selective 
Service,  Selective  Service  System,  1023- 
31st  Street  NW..  Washington.  DC  20435. 
Attn:  Records  Manager. 

It  is  necessary  to  furnish  the  following 
information  in  order  to  identify  die 
individual  whose  records  are  requested: 

1.  Full  name  of  the  individual 

2.  Selective  Service  Number  of  Sodal 
Security  Number,  date  of  birth  and 
address  at  time  of  registration  if 
Selective  Service  Number  is  not  known. 

3.  Mailing  address  to  wdiidi  the  reply 
should  be  mailed. 

RETENTIOW  AND  OnPOSAL: 

Individual  Processing  Records: 

1.  Registration  Form — Destroyed  by 
maceration  when  its  information  has 
been  transferred  onto  microfilm  and  into 
the  computer  system.  Original  microfilm 
is  stored  at  a  Federal  Archives  and 
Records  Center.  A  microfilm  copy  is 
retained  at  the  Data  Management 
Center,  in  locked  steel  cabinets.  The 
copies  are  retained  imtil  no  longer 
needed  for  reference  purposes. 

2.  The  record  copy  of  microfilm  and 
computer  tape  will  be  retained  until 
registrant  reaches  85  years  of  age. 


Director  of  Selective  Service. 
Selective  Service  System,  1023-3l8t 
Street  NW.,  Washington,  DC  20435. 


CONTESTMM 

See  Access,  above. 

RECORDS  SOURCE  CATCOORKS: 

Information  contained  in  the 
Registrant  Registration  Records  System 
is  obtained  from  the  individual 


SYSTEMS  EXEMPTED  I 
PROVISIONS  OP  TH>  ACn 

None.  » 

(PR  Doc.  8&-29709  Filed  12-13-85: 8:45  un) 
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Matching  Program  To  Identify 
Registration  Violators 

AGENCY:  Selective  Service  System. 
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ACTKM:  Notice. 


;  Pursuant  to  0MB 
Memorandum  dated  May  11, 1982, 
"Revised  Supplemental  Guidance  for 
Conducting  Matching  Programs,"  the 
Selective  Service  System  publishes  the 
following  information  concerning 
revision  of  the  Selective  Service  System 
Registration  Compliance  Program  for 
computerized  matching  of  individual 
records  maintained  by  the  Selective 
Service  System  against  records  of  other 
federal  and  non-federal  sources.  This 
revision  of  the  report  published  in  49  FR 
37886  (September  26, 1984)  changes  a 
source  of  records  of  registration  age 
men. 


FOR  njirrNCR  information  contact: 

James  E.  DeWire,  Acting  Associate 
Director  for  Management  Services, 
Selective  Service  System,  Washington, 
DC  20435.  Phone  202-724-0672. 

Dated:  December  11. 1965. 
Thomaa  K.  Tuniage, 
Director  of  Selective  Service. 

Paragraph  (7)  of  the  listing  of  record 
systems  that  are  matched  against  SSS-8 
is  revised  to  read: 

(7)  Department  of  Education  Record 
System  No.  18-^10-0014  "Pell  Grant 
Application  File"  and  No.  18-40-0015 
"Pell  Grant  Student  Eligibility  Report 
Sub-system,"  published  in  46  FR  29633 
(June  21, 1981): 
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Mwwbiw  ol  Wtmmmtiftl  Mr  Trarapoit  Asaociatioa.. 


-do. 


-do. 


Congressional  Notices 

Copies  of  this  report  are  sent 
concurrently  with  publication  to  the 
Congress,  addressed  to  the  President  of 
the  Senate  and  the  Speaker  of  the  House 
of  Representatives. 
[FR  Doc.  8S-29708  Filed  12-13-85;  8:45  am] 
BHJJNO  cooe  aois-«i-M 


DEPARTMENT  OF  TRANSPORTATION 

Agreements  Filed  With  the  Department 
of  Transportation  Under  Sections  408, 
409. 412  and  414  During  the  Week 
Ending  December  3, 1985 

Answers  May  Be  Hied  Within  21  Days 
From  the  Date  of  Filing 


Subject 


First  Qass  and  Economy  Clasa  Fares  Europe^Middto  East.. 
Composite  Passenger  Tariff  Conf.  Currency  Adjustonenl.. 


Mexico/USA- Western  Africa  Readoplion.. 
TC3F«e __ 


U.&-Europe  Fares  and  Excess  Baggage  Criarges .. 


affective 


01-01- 
01-01- 


12-15-86 
04-4)1-86 


01-01-86 


Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division, 
[FR  Doc.  85-29729  Filed  12-13-85:  8:45  am) 

■LUNQ  COOC  «t10-«2-«i 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  of  Department  of 
Transportation's  Procedural 
Regulations;  Week  Ended  December  6, 
1985 

Subpart  Q  Applications 
The  due  date  for  answers,  conforming 


application,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  ortier,  or  in 
appropriate  cases  a  Tinal  order  without 
further  proceedings. 


Dec  2. 1986.. 


Oo_ 


Da. 


Oar  311886.—.. 


Dec  5.  igSb. 


Docket 
No. 


43397 


43627 


43629 


43630 


43637 


Description 


Souttwm  kitematnnal  Anrays.  Inc..  c/o  Ricfiard  O.  Wheeter,  1120  19th  Street,  NW.  #700,  Washington.  DC  20036 

^bSd^N^mS^l'^*^  ^""^  "*  ""^^  *•  ^**°"  *"***''  of  the  Act  and  Subpart  0  o(  Ihe  Regulations  (Addrtional  Information  pursuant 

Answers  may  be  iitod  by  December  30.  1985 

Caicos  miamational  Ar««ey»,  Ltd.,  c/o  Virgmia  Deardorff.  16924  Fkckerwood  Road,  Partrton,  Maryland  21120 
\2SSSl,ff^;!Sl!;!S2f^r^:::^  402  of  «»  Ad  and  Subpan  Q  of  the  Regulabons  requests  a  forew.  a.r  earner  perm* 

SSSdLiS^^22^^,^1^r!l^:r*'»!r*::!!l'^  ^^  ^•"^  »«>  «*  Turk,  .nd  Cakx»  islands,  Britah  West  IndieTand  for  .ithrilTto 
conajct  Charters  under  Pan  212  of  me  Act  and/or  the  charter  regulations  of  the  Department  of  Transportation 

Anawars  may  be  filed  by  December  30.  1965  ^^ 

2III2^^  J^^^S^  !**; '"°  ^*""'  "  Callaway.  >.,  Zuckert  Scoutt.  Rasenberger  A  Johnson.  868  Seventeenth  Street.  NW..  Washington.  DC  20006 

^i^^Z^^l!!!!^Jl."^!^fJ^  ':^  """^  *°  Section  401  of  the  Act  and  Subpert  Q  of  the  Regulations  requests  a  disclaimer  of  jurtediction  or,  in  the 


the 


c.!!!^™.!!!;  *"  ""P™*"*  "^  ■  '™"»'*  °'  •^  <»««cates  of  public  convenwnce  and  necessity  and  other  operating  (,  o  .  exemption)  authonfy 

aJi^^T'^t.^^l^J'ja^T'J'J!^  •"  '^'»**^  »  "^P**™""  •  reorganeabon  of  ns  corporate  structure,  a  measure  »hich  m  Mrengthen 
wiaeenge  s  operations  and  to  enable  it  to  contirxje  to  expand. 

Confonnmg  Applications.  Motxxis  to  Modcfy  Scope  and  Answers  may  be  fHad  by  December  30  1985 

.1'?^  Qoetemalteca  De  Avtaaoo  (Aviateca).  c/o  Ph*p  Sctileit  Suite  1000,  T660  L  Street,  NW..  Washington.  DC  20036 


'^'S^c^TJ^^T^'^  °*  *t;!°°"  ""^'^  '°  ^^'^  *°^  °*  the  Act  and  Subpart  Q  of  the  Reguat»ns  requests  renewtf  of  it.  foreign 
Mmer  pemxt  authonzmg  it  to  engage  m  foreign  it  transportation  with  respect  to  persons,  property  and  mail  over  a  pehod  unt«  Oecwnber  23,  IMS 


follows 

'   ^*'**""  "  ""**  '"  PO*"*  ""  Guatemala  and  the  terminal  pomt  Miarn,  Ftonda 
HrLST^'a^aSLs^^^'l^r*  "*  '^'"^''  PC^.  Cncun  and  Menda.  Mexico;  and  the  cotermin..  points  f^ew  Orfe»«,  Lo-siana, 

Tt^t!^  1  ^^!^^**J^'"^.,'^J:yT*^  "^  ^"'°  °°^'^'  0°™*^  "•P'**':;  «««  «»«  ^'"rrinB,  pomt  San  Ju«,.  Puerto  Rico, 
^^hrtder  •  authored  to  engage  k,  ch«ter  tnps  m  forevi  a»  transportation,  subfect  to  the  temis.  conditions,  and  limitatk)ns.  prescnbed  by  Current 

Answers  may  be  fifed  by  December  31,  1965. 

iilll.'."!^!?!!?^'?^'  "'Z^  ^erenberg.  SUBand,  Nerenberg,  NasKW.  Buckley  &  Squ^es.  1101  17th  Street  NW..  Wa.h«igton,  DC. 

r^r^^rerl^jr^"^..'"'^  r::,:^-  ,trr  °  •-  "•  ''^''^  ~«m«.  »«  Segme.  ,  of  Rom.  too  be  renewed. 

EciJr:::;.^,^^^:,^^  ::^i,s:n.^:cra,:d'"2sr  "^  "^-  -^  "^  "^-^  '^  ^"^^  ^^^^^  °°"*--  "-^ 


Feda^  Regfater  /  Vofc  50.  No.  241  7  Monday.  Deceihib^ 'l6.  IfldS  /  *N6tliei ' 


siszT' 


Po.. 


Dec  6,  1965 


OOChM 

No. 


43640 


43642 


Contenning  AwteatBiM.  Metkins  to  Modify  Scop*  and  AnuMrt  nay  k*  «•«  br  Jwuwy  Z  wee 
Mr  Taia  LimMad.  c/o  John  T    Stevart.  Jr,  ZucMrt.  Scsutt.  nmi^wf  A  Jotmaon.  088  _ 

AppteaHon  o(  Mr  Ttra  Umitad  purauam  to  Seclton  402  o(  Iha  Act  wd  Sut«)«t  O  of  ttia  Ragutatona  loijuiau  a  . 

aircraWtw.yi«>a<«*h«a».  aubiecltoPaffc2ia4aw«2ieot6iaDapa»twai»»nagi<altoaatolorayi«re»iiai»^ 
and/or  achediiad  ak  iranapoilation  o<  paraona.  praparty  and/or  nwi  bMiiiiii  a  psM  or  poirKa  eulaala  tw  UMad 
Unilad  SMas. 
Awaaaiu  may  ba  Itod  by  Jamary  2,  igeCi 
Ryan  AMatton  Corporator)  (d/b/a  Ryan  Mamattonal  Airiinaa)  c/e  H.  Biuoa  Kanar.  Jr,  Crawal  &  Moara,  1100  CorawcacMI 

20096. 
*«*w*B"  (^  Ryan  Aviallen  Corporation  (d/b/a  Ryan  hrtamakonai  Artnaa)  pumwit  to  S«:lion  40l(dM3)  a«  ma  Ad  «id 
rec^MSIs  that  it*  cerMicata  tor  toratgn  charter  m  iranaportatioo  be  amended  to  authonza  toreiip  cTwIar  m  bwnportakon 
between  any  point  in  any  Stole  o(  the  United  States  or  ttie  Oiatrict  ot  Columbia,  or  vw  Mnitory  or  iiimrniiiiii  o(  Ita  IMIed 
the  other  hand:  ' 

a.  Any  point  in  Canlral  or  South  America; 

b.  Any  point  in  Auatralatia.  Indonaaia  or  Asia,  a*  tar  wed  aa  longitude  70  dagraaa  aeat.  Ma  a  Irwtipaafic  routng;  m*S 
c  Any  point  in  Qraenland.  Iceland,  the  Azorea.  Europe.  Alrica.  ml  Aaia.  aa  Iw  eaat  aa.  wid  indudmg.  Indto. 

ContonninB  Appdcalnna.  Mobona  to  Mofidy  Scope  and  Anawar*  may  be  Med  by  Jaruwy  3. 1966. 


Subpart  O  ol  t<e 
of  peraon 
Slalaa.  on  the  one  liand,  and  oa 


PhylUsT.Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  65-29728  filed  12-13-85;  8:45  am] 

BILUNO  CODE  4«10-«1-M 


Coast  Guard 
[CGD  85-100] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee;  ItAeeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  the  seventh  meeting  of 
the  Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee.  The 
meeting  will  be  held  Tuesday,  January 
14. 1986  in  the  29th  Floor  Boardroom  of 
the  World  Trade  Center  Building, 
formerly  the  International  Trade  Mart 
Building,  2  Canal  Street.  New  Orleans, 
LA.  The  meeting  is  scheduled  to  begin  at 
9  a.m.  and  end  at  4  p.m.  The  agenda  for 
the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order 

2.  Minutes  of  the  January  15. 1985 
Meeting 

3.  Chairman's  Message 

4.  Discussion  of  previous  Committee 
recommendations 

5.  Presentation  by  the  Commanding 
Officer  of  the  Vessel  Traffic  Service, 
New  Orleans 

6.  Presentation  of  any  additonal  new 
items  for  consideration  of  the 
Committee 

7.  Adjournment 

The  purpose  of  this  committee  is  to 
provide  a  public  forum  which  will 
furnish  to  the  U.S.  Coast  Guard 
consultation,  local  expertise,  and  advice 
on  a  wide  range  of  matters  regarding  all 
facets  of  navigation  safety. 

Attendance  is  open  to  the  publia  With 
advance  notice,  members  of  the  public 
may  present  oral  statements  at  the 
meeting.  Prior  to  presentation  of  their 
oral  statements,  but  no  later  than  the 


day  before  the  meeting,  members  of  the 
public  shall  submit,  in  writing,  to  the 
Executive  Secretary  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  the  subject  of  their 
conmients,  a  general  outline  signed  by 
the  presenter,  and  the  estimated  time 
required  for  presentation.  The  individual 
making  the  presentation  shall  also 
provide  his/her  name,  address,  and,  if 
applicable,  the  organization  he/she  is 
representing.  Any  member  of  the  public 
may  present  a  written  statement  of  the 
Advisory  Committee  at  any  time. 
Additional  information  may  be 
obtained  from  Commander  D.F.  Withee, 
Executive  Secretary,  Lower  Mississippi 
River  Waterway  Safety  Advisory 
Committee,  c/o  Commander,  Eighth 
Coast  Guard  District  (mps),  Room  1341, 
Hale  Boggs  Federal  Building,  500  Camp 
Street,  New  Orleans,  LA  70130-3396, 
Telephone  number  (504)  589-6901. 

Dated:  December  11. 1986. 

Clyde  T.  Luak,  Jr.. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FRDoc.  85-29705  Filed  12-13-85;  8:45  am] 

MIXINQ  CODE  4910-14-M 


Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Air 
Traffic  Procedures  Advisory  Committee 
tATPAC)  to  be  held  from  January  14.  at 
9  a.m.,  through  January  17, 1986.  at  4 
p.m..  at  the  San  Antonio  International 
Airport.  9434  Airport  Boulevard,  San 
Antonio,  Texas. 

The  agenda  for  this  meeting  is  as 
follows:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 


upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify,  not  later  than  January  10, 
1986,  Mr.  Walter  H.  Mitchell.  Executive 
Director.  ATPAC,  Air  Traffic,  Acting 
ATO-300,  800  Independence  Avenue. 
SW..  Washington,  DC,  20591,  telephone 
(202)  426-3725.  Information  may  be 
obtained  from  the  same  source. 

The  next  quarterly  meeting  of  the 
FAA  ATPAC  is  planned  to  be  hekl  from 
April  7  through  April  11. 1986.  in 
Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington.  DC  on  Dec  5. 1985. 
Walter  H.  Mitchell, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 

[FR  Doc.  85-29624  Filed  12-13-8S:  8?«5  ami 
BNJJNQ  CODE  4»ia-1S-« 


Federal  Higtiway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Renewal 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice. 

summary:  The  FHWA  announces  the 
renewal  of  the  charter  of  the  National 


51328 
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Motor  Carrier  Advisory  Committee 
effective  December  18, 1985.  The 
Committee  will  consult  with  and  make 
recommendations  to  the  Federal 
Highway  Administrator  on  matters 
relating  to  the  activities  and  functions  of 
the  FHWA  in  areas  affecting 
commercial  motor  vehicles.  Meetings  of 
the  Committee  will  be  open  to  the  public 


and  announced  in  the  Federal  Register. 
Copies  of  the  Committee  charter  are 
available  on  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  ).  Stapleton,  Executive 
Director.  National  Motor  Carrier 
Advisory  Committee,  Federal  Highway 
Administration,  HCC-20,  Room  4224,  400 
Seventh  Street,  SW.,  Washngton,  DC 


20590,  (202)  426-0834.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday. 

Issued  on:  December  9, 1985. 
R.A.  Barnhart. 

Federal  Highway  Administrator.  Federal 

Highway  Administration. 

|FR  Doc.  85-29730  Filed  12-13-85;  a-45  am) 
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Sunshine  Act  Meetings 


Federal  Regisler 

Vol.  Sa  No.  241 

Monday.  December  16,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Surtshihe 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b{e)(3). 


CONTENTS 

Federal  Home  Loan  Bank  Board 1 

Federal,  Mine    Safety    and    Health 

Review  Commission 2,  3 

Federal  Reserve  System 4,  5 

Foreign  Claims  Settlement  Corruhis- 

sion „ 6 

Securities  and  Exchange  Commission.  7 

1 

FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  date:  9:30  a.m.,  Friday, 

December  20, 1985. 

place:  In  the  Board  Room,  6th  Floor, 

1700  G  St..  NW.,  Washington,  DC. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ms.  Gravlee  (202-377- 

8679). 

MATTERS  TO  BE  CONSIDERED: 

Accounting  for  Options 
Securities  Disclosures 
Industry  Conflicts  of  Interest 
Interstate  Activities  Statement  of  Policy 

No.  33,  December  12, 1985. 
Jeff  Sconyers, 
Secretary. 
|FR  Doc.  85-29804  Filed  12-12-85;  2:19  pmj 

WIXINO  CODE  6720-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  11, 1985. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

December  11, 1985. 

PLACE:  Room  600, 1730  K  Street,  NW.. 
Washington.  DC. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  already  published  items  heard, 
the  Commission  also  discussed  the 
following: 

4.  Youghiogheny  ft  Ohio  Coal  Co.,  Docket 
No.  LAKE  85-90. 

5.  Hobet  Mining  &  Construction  Co.,  Docket 
No.  WEVA  84-113-R,  etc..  (Consideration  of 
petition  for  discretionary  review). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 
be  included  in  the  meeting  and  that  no 


earlier  announcement  of  the  additions 
was  possible.  5  U.S.C.  552b(e)(l). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629. 

)eanH.  EUen, 

Agenda  Clerk. 

[FR  Doc.  85-29811  Filed  12-12-85:  3M)  pm] 

nixiNO  CODE  trss-oi-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

December  11, 1985. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 

December  11. 1985. 

PLACE:  1730  K  Street.  NW..  Room  600, 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Halfway,  Inc.,  Docket  No.  WEVA  85-15. 
(Issues  include  whether  the  administrative 
law  judge  properly  determined  that  a  roof 
control  violation  was  "significant  ft 
substantial"). 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  Icmguage  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Thus,  the  Commission 
may,  subject  to  the  limitations  of  29  CFR 
2706.150(a)(3)  and  2706.160(e),  ensure 
access  for  any  handicapped  person  who 
gives  reasonable  advance  notice. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen,  (202)  653-5629. 

Jean  H.  EUen, 

Agenda  Clerk. 

[FR  Doc.  85-29812  Filed  12-12-85:  3«)  pm] 

MLUNO  COOC  C73S-01-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  9:30  a.m..  Thursday, 
December  19. 1985. 
place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 


without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposal  by  the  Federal  Reserve  Bank  of 
New  York  to  offer  automated  clearing  home 
services  to  Chase  ACH.  Inc. 

2.  Cost  of  Federal  Reserve  notes  in  19861 

Discussion  Agenda 

3.  Federal  Reserve  Bank  budgeU  for  1986. 

4.  Publication  for  comment  of  propoaed 
amendments  to  Regulation  Q  (Intetest  on         ! 
Deposits)  regarding  advertising  and 
disclosure  practices  of  member  banks. 

5.  Proposed  revisions  to  Quarteriy  Daylight 
Overdraft  Capital  Report  for  U.S.  Bnndies 
and  Agencies  of  Foreign  Banks  (PR  2225). 

8.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — ^This  meeting  will  be  recocded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  t5  per  cassette  by 
calling  (202)  452-3684  or  by  writn^  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  DC  20551. 


CONTACT  PERSON  RM  I 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  December  11. 1965. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29774  FUed  12-12-85:  lliff  amj 
wtmo  C006  saw  >i  m 


FEDERAL  RESERVE  SVSTBi 

TIME  AND  date:  Approximately  11:30 
a  jn.,  Thursday.  December  19. 1985, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 
originally  annotmced  for  a  closed  meeting  on 
December  9, 1965.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 


BEST  COPY  AVAILABLE 


i 
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You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  11. 198S. 
fSmss  McArss. 

Associate  Sacretary  of  the  Board. 
(FR  Doc  85-29775  Filed  12-U-aS:  \vm  unj 


F.CS.C.  Meeting  Notice  Na  Z-86 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  .Sunshine  Act  (5  U.S.C  552b). 
hereby  gives  notice  in  regard  to  the 
sdiedulLog  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

DATE  AMD  TMfK: 

Tuesday.  January  21. 1988  at  9:X  a.nL 
Wednewlay.  laiMary  22. 1986  at  9:30  ajn. 

SUBJECT  matter:  Consideration  of  Final 
Decisions  issued  on  objections  mider  the 
Vietnam  Claims  Program  (Pub.  L.  9(^ 
209).  and  POW  claims  under  the  War 
Claims  Act  of  1948  as  amended. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 


may  be  carried  over  to  the  agenda  of  die 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  1111  - 
20th  Street  NW^  Washington.  DC. 
Requests  for  information,  or  advance 
notices  of  intention  to  observe  a 
meeting,  may  be  directed  to: 
Administrative  Officer.  Foreign  Claims 
Settlement  Commission.  1111  •  20th    . 
Street.  NW.,  Room  409,  Washington.  DC 
20579.  Telephone:  (202)  653-6155. 

Dated  at  Washington.  DC  on  December  11. 
1985. 

|udithH.Lwk. 
Administrative  Ofpcer. 
[FR  Doc  8S-297e7  Filed  12-12-85;  11.-07  am] 

■ILLma  COM  441S-S1-II 


SCCUMTIES  AND  EXCHANOC  COMMtSSION 

Agency  Meeting 

"FEDERAL  REGISTER"  CITATIOM  OF 
PREVIOUS  ANNOUNCEMENT:  [To  be 
published]  50FR50252. 

STATUS:  Open  meetings. 

PtACE:  450  Fifth  Street.  NW.. 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:      . 

Wednesday.  December  4, 1985. 

CHANGE  IN  THE  MEETINGS:  Deletions. 

The  following  item  will  not  be 
considered  at  an  open  meeting 
scheduled  for  Thursday,  December  12, 
1965,  at  11.-00  ajn.: 


Considantien  of  a  proposal  by  the 
Philadelphia  Stock  Exchange,  Inc.  (File  Na 
SR-Phlx-B5-10)  to  trade  options  on  European 
Currency  Units.  For  further  information, 
please  contact  Alden  Adlcins  at  (202)272- 
2843. 

The  following  item  will  not  be 
conchdered  at  an  open  meeting 
scheduled  for  Thursday,  December  12. 
1985.  at  3K)0  p  m.: 

Oral  argument  on  an  appeal  by  Owen  V. 
Kane,  the  vice  president  of  a  registered 
brokerdealer,  from  an  administrative  law 
judge's  initial  decision.  For  further 
information,  please  contact  R.  Moshe  Simon 
at  (202)  272-7400. 

The  following  item  will  not  be 
considered  at  a  closed  meeting 
scheduled  for  Thursday.  December  12. 
1985,  following  the  3U)0  pjn.  open 
meeting: 

Post  oral  argument  discussion. 

Conunissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  diat  ao 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Conunission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  David 
Powers  at  (202)  272-2091. 

Dated:  December  11, 1985. 
|ohn  Wheeler, 
Secretary. 
[FR  Doc.  85-29780  Filed  12-12-85;  11:42  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11  and  198 

(Decfcct  Na  24223;  Amdt  No*.  11-27;  1M- 
2] 

Aviation  Insurance;  Comprehensive 
Revision  of  Current  War  Risic 
Insurance  Regulations 

AOaiCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


UMI 


t:  This  document  revises  the 
provisions  of  the  Federal  Aviation 
Regulations  dealing  with  the  Federal 
aviation  insurance  program.  These 
revisions  are  necessary  to  reflect  certain 
amendments  to  the  Federal  Aviation  Act 
which  broadened  the  scope  of  risks 
which  may  be  insured  by  the 
Administrator.  This  rule  implements 
those  legislative  changes  and.  in 
addition,  extensively  revises  the  current 
aviation  insurance  regulations  to  better 
reflect  aurent  air  carrier  insurance 
needs  and  commercial  insurance 
practice. 

EFFECTIVE  DATE:  January  IS,  1986. 

FOn  FURTHER  INFORIIATION  CONTACT: 

Kenneth  W.  Harris,  Office  of  Aviation 
Policy  and  Plans  (APO-230),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
426-3711. 

SUPPLEMENTARY  INFORMATKM: 
Bacl(ground  « 

In  1951.  the  Congress  «ro<»q4ed  the 
Civil  Aeronautics  Act  of  1938  by  adding 
a  new  Tide  XIII  which  authorized  the  . 
Secretary  of  Conunerce,  with  the 
approval  of  the  President,  to  provide 
aviation  war  risk  insurance  adequate  to  ~ 
meet  the  needs  of  US.  air  commerce  and 
the  Federal  Government.  This  insurance 
could  only  be  issued  when  the  Secretary 
of  Conunerce  found  that  war  risk 
insurance  was  commercially 
unavailable  on  reasonable  terms  and 
conditions. 

The  war  risk  insurance  program  was 
established  to  provide  the  insurance 
necessary  to  enable  air  commerce  to 
continue  in  the  event  of  war.  This  was 
needed  because  of  several  factors: 
commercial  war  risk  insurance  policies 
contained  automatic  cancellation 
clauses  in  the  event  of  major  wan  the 
geographical  coverage  of  commercial 
wiir  risk  insurance  could  be  restricted 
upon  reasonable  notice  to  air  carriers; 
rates  for  commercial  war  risk  insurance 
could  be  raised  without  limit  upon 
reasonable  notice  to  air  carriers. 


The  aviation  insurance  program  was 
incorporated  in  Tide  Xni  of  the  Federal 
Aviation  Act  of  1958  (Act).  Statutory 
responsibility  for  the  program  was 
transferred  by  the  Department  erf 
Transportation  Act  to  the  Secretary  of 
Transportation  who  delegated  diis 
authority  to  the  Federal  Aviation 
Administi-ator  (49  CFR  1.47  (b)). 

The  definition  of  war  risk  in  Title  Xm 
was  that  traditionally  employed  by 
commercial  underwriters,  and,  as  a 
matter  of  policy,  the  FAA  had  always 
conservatively  interpreted  the 
definition. 

In  the  early  1970's  this  definitioa  ted 
to  uncertainty  about  the  extent  of  the 
Adminisbrator's  statutory  authority  to 
provide  insurance  against  loss  or 
damage  arising  fi-om,  for  example, 
undeclared  wars,  hijackings,  and 
terrorist  acts.  Because  of  a  combtaation 
of  the  progressive  exclusion  of  Uibm 
news  risks  from  commercial  all  risk 
policies,  and  the  failure  of  the 
traditional  definition  of  war  risk  to 
cover  these  risks,  a  potential  gap  in 
insurance  coverage  occurred  with  the 
potential  result  of  termjjiation  of 
important  air  services  in  emergency 
situations. 

In  recognition  of  the  fact  that  die  " 
Administrator  needed  broad 
discretionary  authority  in  extrtfsrdinary 
circumstances  to  insure  air  services 
determined  to  be  in  the  nation£d  interest, 
Congress  amended  Title  XIII  on 
November  9, 1977.  These  amendments, 
included  in  Pub.  L.  95-163.  removed  fix)m 
Title  Xni  all  references  to  risk 
categories.  It  authorized  the 
Administrator  to  provide  insurance 
a^inst  loss  or  damage  due  to  any  risk 
arising  from  operations  of  aircran  in 
foreign  air  commerce  or  between  two 
points  outside  the  United  States  deemed 
by  the  President  to  be  in  the  foreign 
policy  interests  of  the  United  States. 
.Such  insurance  can  only  be  issued  if 
commercial  insurance  for  those 
operations  is  not  available  on 
reasonable  terms. 

The  Aviation  Insurance  Program 

Tide  XIII  authorizes  the  Administrator 
to  issue  two  forms  of  insurance: 
insurance  with  premium  and  insurance 
without  premium.  The  two  forms  of 
insurance  do  not  differ  in  the  scope  of 
coverage,  only  in  the  charge  for 
protection.  In  the  case  of  premium 
insurance,  the  Administrator  accepts 
financial  liability  for  claims  payable  and 
charges  applicants  a  premium 
commensurate  with  the  risks  covered.  In 
the  case  of  nonpremium  insurance, 
coverage  is  provided  to  applicants  ' 

performing  contract  services  for  othor 
Federal  departments  and  agencies 


which  have  entered  into  indemnity 
agreements  with  the  FAA.  Under  the 
terms  of  these  agreements,  the  FAA 
would  be  reimbursed  for  the  costs  of 
any  payable  insurance  claims. 
Therefore,  because  the  FAA  does  not 
assume  any  financial  liability  in  the 
provision  of  this  insurance,  no  premium 
fees  are  charged.  Applicants  are  charged 
only  a  small  aircraft  registration  fee  to 
recover  the  administrative  costs  of 
providing  the  insurance.  The 
fundamental  policy  underlying  both 
programs  is  that  the  Government  should 
not  provide  insurance  on  a  regular  or 
routine  basis;  rather,  commercial 
problems  should  be  resolved  by 
commerdal  entities. 

Currentiy,  the  Administrator  may 
issue  aviation  insurance  for  aircraft 
registered  either  in  the  United  States  or 
in  a  foreign  country  against  damage  or 
loss  resulting  from  any  risk  with  regard 
to  aircraft  and  persons  and  property  on 
board  provided  the  following  conditions 
are  met: 

(1)  The  President  has  determined  that 
the  continuation  of  specified  air  services 
is  in  the  foreign  policy  interests  of  the 
United  States; 

(2)  The  operation  of  the  aircraft  is 
either  in  foreign  air  commerce  or 
between  two  points  outside  the  Ujiited 
States:  and 

(3)  The  Administrator  has  found  that 
insurance  for  the  particular  operation 
cannot  be  obtained  on  reasonable  terms 
from  the  commercial  insurance  market. 

In  order  for  the  first  condition  to  be 
satisfied,  the  Administrator  must  consult 
with  other  interested  Federal  agencies 
as  the  President  may  require  to  establish 
a  basis  for  determination  by  the 
President  that  foreign  policy  reasons 
mandate  providing  insurance  so  that  air 
service  can  continue.  This  condition  is  a 
significant  determinant  of  whether  the 
issuance  of  Federal  insurance  is 
warranted.  Before  Tide  XIII  was 
amended,  the  key  question  was  whether 
the  risk  to  be  insured  fell  within  the 
category  of  "war  risks"  as  defined  in  the 
Act. 

The  foreign  pohcy  consideration  is 
Hidced  to  the  second  qualification:  the 
only  risks  insurable  are  those  arising 
from  the  operation  of  an  aircraft 
between  two  points  outside  the  United 
States  or  in  foreign  air  commerce.  In 
light  of  the  requirement  that  air  service 
be  in  the  foreign  policy  interest  of  the 
United  States,  in  the  case  of  aircraft 
engaged  in  foreign  air  commerce,  only 
that  portion  of  a  flight  commencing  with 
the  last  stop  in  the  United  States  and 
'contiiuiing  to  be  destination  abroad  will 
be  el^ible  for  the  Aviation  Insurance 
n-ogram.  For  the  third  condition  to  be 
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satisfied,  the  Administrator  must 
determine  that  commercial  insurance  is 
unavailable  on  reasonable  terms  and 
conditions.  Establishing  the 
unavailability  of  coverage  requires  an 
investigation  of  several  facets  of 
commercial  coverage.  SpeciHcally,  the 
Administrator  must  determine  whether 
certain  risks  are  being  excluded  and  for 
which  operations.  An  investigation  also 
must  be  made  as  to  whether  the 
applicant  for  insurance  can  obtain 
commercial  coverage  in  amounts 
sufficient  to  cover  the  full  reasonable 
value  of  aircraft  and  associated  UabiUty. 
Finally,  if  adequate  commercial 
coverage  is  available,  the  Administrator 
must  ascertain  whether  that  insurance  is 
available  at  reasonable  premium  rates. 

Premium  Program 

In  accordance  with  the  provisions  of 
Title  XIII.  premiums  for  premium 
insurance  are  based,  insofar  as  is 
practicable,  upon  consideration  of  the 
risk  involved.  Rates  charged  for  the 
premium  program  have  been  geared  to 
the  most  recent  charges  for  coverage 
purchased  from  the  commercial  insurers 
plus  an  increase  judged  necessary  to 
reflect  the  additional  hazard  which 
caused  the  commercial  insurers  to 
terminate  coverage  or  increase  its  cost 
to  an  unreasonable  level.  Recognizing 
the  purpose  of  Tile  XIII,  an  effort  is 
made  to  arrive  at  a  rate  which  is  fair, 
reasonable,  and  nondiscriminatory.  The 
amount  of  the  premium  ordinarily 
includes  a  deductible  and  a  factor  for 
claims  adjustment  expenses. 

Furthermore,  the  rate  is  set  at  a  level 
high  enough  to  encourage  commercial 
insurance  companies  to  reenter  the 
market  after  a  crisis  has  passed. 

Nonpremium  Program 

In  addition  to  the  premium  program, 
the  Administrator  may,  in  accordance 
with  Section  1304  of  the  Act,  provide 
insurance  for  air  carriers  under  contract 
to  other  Federal  departments  or 
agencies  without  premium,  in 
consideration  of  an  indeminity 
agreement  between  the  Department  of 
Transportation  and  the  department  or 
agency  seeking  insurance.  At  present, 
indemnity  agreements  exist  between  the 
Department  of  Transportation  and  the 
Department  of  Defense  (DOD)  and  State 
(DOS)  respectively.  Under  the  terms  of 
those  agreements,  if  DOD  or  DOS 
requests  insurance  coverage  for  aircraft 
operations  in  support  of  its 
departmental  activities,  and  conunercial 
insurance  is  unavailable,  the  FAA  will 
provide  the  necessary  insurance.  The 
insurance  is  provided  without  a 
premium  cost  to  the  air  carriers 
concerned;  however,  a  $200  per  aircraft 


registration  fee  is  required  to  recover  the 
administrative  costs  of  providing  this 
insurance.  In  the  event  of  loss  or 
damage  due  to  a  risk  covered  by 
nonpremium  insurance,  DOD  or  DOS, 
under  the  terms  of  the  agreements,  will 
indemnify  the  FAA  for  payment  of 
claims. 

At  the  present  time,  Title  Xm 
nonpremium  insurance  provides  the 
insurance  basis  for  contract  operations 
which  would  be  performed  during 
periods  of  activation  of  the  Civil 
Reserve  Air  Fleet  (GRAF)-  DOD  requires 
each  air  carrier  participant  in  the  CRAF 
program  to  apply  to  the  FAA  for 
nonpremium  hull  and  liability  war  risk 
insurance.  Commercial  war  risk  aviation 
insurance  is  unavailable  for  aircraft 
operations  performed  pursuant  ot  CRAF 
activation. 

Explanation  of  Changes 

Part  198  is  revised  to  reflect  the 
statutory  chaiiges  with  regard  to 
eligibility  for  Title  XIII  insurance  and 
the  scope  of  insurance  risks  and  to 
reflect  the  current  needs  or  air  carriers 
and  evolving  commercial  aviation 
insurance  practice. 

At  the  time  Part  198  was  originally 
promulgated,  commercial  war  risk 
insurance  policies  contained  a  24-hour 
automatic  cancellation  clause  in  the 
event  of  outbreak  of  war  between  any  of 
the  five  post  World  War  II  "great 
powers."  This  clause  created  a  special 
problem  concerning  the  availability  of 
commercial  insurance  coverage.  Since 
notification  24  hours  prior  to 
cancellation  may  not  have  provided 
sufficient  time  for  air  carriers  to  remove 
their  aircraft  from  high  risk 
environments  or  for  the  FAA  to  process 
an  application  for  Title  Xm  premium 
insurance,  a  potential  gap  in  war  risk 
insurance  coverage  existed. 

In  recognition  that  this  potential  gap 
in  coverage  could  seriously  constrain 
the  growth  of  international  civil 
aviation.  Part  198  previously  provided 
for  the  issuance  of  interim  coverage  to 
bridge  this  gap.  This  was  accomplished 
by  issuing  to  air  carriers  interim  binder 
policies,  of  3  years  in  duration,  in 
consideration  of  a  $200  per  aircraft 
binding  fee.  Interim  binders 
incorporated  by  reference  all  the  terms 
of  the  standard  premium  war  risk 
insurance  policy.  Coverage  provided  by 
the  interim  binders  automatically  came 
into  force  following  activation  of  the  24- 
hour  cancellation  clause  in  commercial 
war  risk  insurance  policies.  The  interim 
binders  remained  in  force  until  the  FAA 
either  issued  a  premium  war  risk  policy 
or  notified  the  insured  of  its  intent  to 
cancel  the  interim  binder  policy  and  the 
notice  period  has  passed.  Because  the 


FAA  had  to  give  5  days  advance  notice 
of  its  intent  to  cancel  an  interim  binder 
policy,  ample  time  was  provided  for  the 
insured  to  remove  its  aircraft  from  a 
high  risk  environment 

To  an  extent  tedmological 
innovations  in  aviation  eliminated  d>e 
need  for  the  interim  binder  policies.  The 
introduction  of  long-range  let  aircraft 
and  the  establishment  of  instantaneous 
global  communications  systems 
currently  enable  air  carriers  to  move 
aircraft  to  insurance  "safe-havens"  from 
any  point  on  the  globe  on  24-hours 
notice. 

The  introduction  of  the  CRAF  program 
eliminated  any  residual  need  for  the 
interim  binders.  By  providing  a 
mechanism  whereby  Tide  XIII 
nonpremium  insurance  automatically  is 
substituted  for  commercial  war  risk 
insurance  in  the  event  of  major  war,  the 
CRAF  program  bridged  the  potential  gap 
which  previously  existed  between 
commercial  and  Title  XIII  war  risk 
insurance  coverage.  In  the  event  of 
major  war,  commercial  war  risk 
insurance  would  be  automatically 
terminated,  CRAF  would  be  activated 
and  that  portion  of  the  United  States 
civil  aircraft  fleet  required  to  fulfill 
United  States  foreign  policy  needs  Uius 
would  come  under  the  control  of  DOD. 
and  Title  XIII  nonpremium  war  risk 
insurance  coverage  would  become 
effective,  thereby  precluding  a  need  for 
interim  binder  coverage. 

Accordingly,  the  interim  binder 
policies  have  fallen  into  disuse.  Because 
no  air  carrier  continues  to  have  active 
interim  binder  policies,  die  continued 
availability  of  these  policies  apparendy 
serves  no  useful  purpose.  Therefore,  this 
revision  will  delete  all  specific 
references  to  interim  binder  policies. 

The  principal  statutory  changes  to 
Title  XIII  enacted  by  Pub.  L  95-163  were 
two-fold  and  complementary.  On  one 
hand.  Congress  greatly  expanded  the 
scope  of  insurable  risks  for  which  the 
Administrator  may  provide  insurance 
coverage.  On  the  other  hand.  Congress 
strengthened  the  requirement  for 
Presidential  review  of  the  exercise  of 
this  expanded  authority.  The  statutory 
changes  are  incorporated  in  SS  198.1. 
198.3, 198.5,  and  198.7.  These  sections 
present  a  revised  and  consolidated 
statement  of  aircraft  operations  eligible 
for  insurance  and  the  scope  of  insurance 
coverage  available.  Section  198.1 
contains  a  specific  reference  to  the 
requirement  for  Presidential  approval  of 
the  insurance.  Similarly,  {  S  198.3. 198.5. 
and  198.7  reflect  the  fact  that  the 
Administrator  has  broad  discretionary 
authority  in  extraordinary 
circumstances  to  accept  applications  for 
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any  aviation  insurance  customarily 
available  for  commercial  sources.  This 
is  accomplished  by  the  deletion  from 
Part  198  of  all  references  to  categories  of 
insurable  ijsks  or  types  of  insurance.  In 
addition,  aU~references  to  nationality  of 
aircraft  are  deleted.  Even  prior  to  the 
enactment  of  Pub.  L  95-163,  the 
Administrator  possessed  authority  to 
insure  the  operations  of  foreign- 
registered  aircraft  and  retention  in  Part 
198  of  a  distinction  between  United 
States  and  foreign-registered  aircraft 
served  no  purpose.  The  reporting 
requirements  and  responsibilities  of 
applicants  for  insurance  have  been 
consolidated  in  §§  198.9, 198.11, 19ai3. 
and  198.15.  Section  198.9  is  a 
restatement  of  the  documentation  an 
applicant  must  provide  to  demonstrate 
that  commercial  insurance  is  not 
available  on  reasonable  terms  and 
conditions.  Section  198.11  emphasizes 
the  responsibility  of  air  carriers  to  notify 
the  Administrator  promptly  of  any 
changes  in  the  status  of  insured  ainraft. 
Sections  198.13  and  198.15  restate  the 
payment  procedures  for  Title  XIII 
insurance. 

The  Appendices  to  Part  198  are 
substantially  revised  and  consolidated. 
Wheras  the  current  Appendices  to  Part 
198  contain  a  separate  application  form 
and  standard  policy  format  for  nearly 
every  type  and  form  of  insurance  the 
Administrator  was  authorized  to  issue 
prior  to  1977,  the  new  Part  198,  will 
contain  a  single  Appendix  which 
presents  a  standard  application  form  fot 
insurance.  This  form  has  been  designed 
to  enable  an  applicant  to  apply  for  any 
type,  form,  or  amoimt  of  insurance 
coverage.  All  standard  policies  will  be 
deleted  from  Part  198.  The 
Administrator  now  possesses  authority 
to  provide  insurance  coverage  against 
any  risk  or  peril  from  specified  aircraft 
operations,  and  it  is,  therefore,  no  longer 
possible  to  anticipate  all  the  risk(s]  or 
peril(s)  for  which  insurance  may  be 
requested.  Rather  than  attempt  to 
prepare  a  separate  standard  policy  for 
every  conceivable  risk  or  peril  for  which 
an  application  for  insurance  may  be 
anticipated,  preparation  of  policies  will 
occur  after  an  application  has  been 
accepted  and  the  risks  or  perils  for 
which  coverage  is  requested  can  be 
precisely  identified.  Although  all  such 
policy  provisions  are,  therefore, 
technically  negotiable,  the  agency  has 
attempted  to  describe  the  principal 
provisions  which  would  be  commonly 
included  in  premium  policies  issued  by 
the  agency.  These  principal  provisions 
will  include: 

•  An  identification  of  the  insurer  and 
insured  parties. 


•  A  description  of  the  amounts  of 
insurance  provided. 

— Insurance  will  be  provided  in  any 
amount  requested,  provided: 

•  The  amounts  do  not  exceed  the 
corresponding  amounts  by  which  the 
insured  is  or  was  insuring  or  self- 
insuring  applicable  aircraft  or  itself 
against  loss,  damage,  or  liability  from 
the  risk  covered. 

•  The  amount  of  hull  insurance  may  not 
exceed  thef''fair  and  reasonable  value 
of  the  air^^ft  covered. 

•  A  descri^^n  of  any  deductibles. 

•  A  single  catastrophe  limit. 

•  A  statement  of  the  time  effectiveness 
of  the  insurance. 

•  A  description  of  the  coverage, 
including: 

— An  enumeration  of  the  risks  or  perils 
covered  (coverage  may  be  provided 
against  any  risk  or  peril  customarily 
covered  by  commercial  insurance 
companies  authorized  to  conduct 
business  in  the  United  States). 

—Any  geographical  or  other  operational 
limitations. 

•  An  enumeration  of  exclusions. 

•  A  statement  of  premium  rates, 
including: 

— Any  requirement  for  deposit 

premiums. 
— Payment  schedules  and  related 

requirements. 
— Any  procedures  for  revision  of 

premium  rates. 

•  A  description  of  termination, 
voidance,  and  cancellation 
procedures. 

— ^Termination  will  occur 

•  Upon  expiration  of  the  statutory 
authority  to  issue  insurance. 

•  Upon  expiration  of  a  Presidential 
determination  of  foreign  policy  need 
for  continuation  of  air  services 
covered  by  the  insurance. 

•  If  there  is  a  change  in  the  status 
(ownership,  registration,  operational 
mission]  of  aircraft  covered. 

•  After  notice  of  termination  or 
cancellation. 

•  Upon  request  of  the  insured. 

— Voidance  shall  occur  in  the  event  of: 

•  Assignment  or  transfer  of  insurance 
without  written  consent. 

•  Concealment,  misrepresentation  of 
information,  or  fraud. 

— Cancellation  shall  occur  if: 

•  Comparable  insurance  becomes 
available  on  reasonable  terms  and 
conditions. 

•  Requested  by  the  insured. 

•  A  statement  of  general  obligations  of 
the  insured  to: 

— Defend  itself  against  loss  claims. 
— Promptly  notify  the  agency  of  any 

event  which  may  result  in  a  claim  for 

compensation. 


— Assist  the  agency  in  securing  all 

relevant  information  and  evidence 

concerning  loss  claims. 
— Subrogate  to  the  agency  all  rights 

against  any  other  person  or  entity 

regarding  loss  claims. 

Discussion 

Interested  persons  were  afforded  the 
opportunity  to  participate  in  the  making 
of  this  amendment  by  Notice  84-15, 
published  on  page  35130-35135  of  the 
Federal  Register  of  September  6, 1984. 
Comments  were  invited  for  125  days, 
ending  January  9, 1985.  Due 
consideration  has  been  given  to  all 
comments  presented  in  response  to  this 
notice. 

The  FAA  received  one  response  to 
this  notice.  The  commentor  had  three 
comments  to  make. 

1.  The  commentor  did  not  believe  that 
fair  market  value  was  an  appropriate 
standard  to  apply  when  establishing  the 
maximum  limits  of  hull  insurance 
coverage  available  under  Title  Xlll.  He 
noted  both  that  the  aircraft  market  is 
subject  to  erratic  fluctuations  and  that 
Hnanciers  and  lessors  of  aircraft 
generally  require  hull  coverage  equal  to 
or  greater  than  a  stipulated  loss  value, 
which  may  exceed  market  value  at  a 
particular  time.  Therefore,  the 
commentor  suggests  that  the  appropriate 
standard  for  the  limitation  in  the  amount 
of  insurance  coverage  would  be  that  it 
could  not  exceed  that  which  is  currently 
purchased  in  the  commercial  market, 
and  required  by  lenders  and  lessors  as 
the  case  may  be.  The  FAA  agrees  with 
the  commentor.  that  fluctuation  in  the 
market  value  for  aircraft  negates  its  use 
to  establish  maximum  limits  of  hull 
insurance  coverage.  Therefore,  the 
proposed  reference  to  market  value  in 

§  198.7(a]  is  deleted  and  the  fair  and 
reasonable  value  of  the  aircraft  will  be 
the  maximum  limit  of  hull  insurance 
coverage.  Fair  and  reasonable  value  is 
the  standard  specified  in  Title  XIII  and 
the  existing  Part  198. 

2.  The  commentor  is  concerned  that 
the  proposed  eligibility  criteria  in 

§  19iB.l(b)  and  the  supplementary 
explanation  of  these  criteria  (i.e., 
domestic  segments  of  operations  to  or 
from  a  foreign  point  with  an 
intermediate  stop  in  the  United  States 
are  not  eligible  for  Title  XIII  insurance 
coverage)  may  be  a  potentially  serious 
deHciency  in  this  program  because 
situations  may  arise  in  which  the 
nonavailability  of  commercial  insurance 
coverage  for  domestic  segments  could 
preclude  operations  in  foreign  air 
commerce  which  are  required  to  carry 
out  the  foreign  policy  of  the  United 
States.  The  exclusion  of  domestic 
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segments  from  Title  XIII  coverage 
furthers  the  congressional  intent  that,  to 
the  maximum  extent  possible,  all 
entities  should  seif-insure  for  domestic 
risks  and  is  consistent  with  the 
legislative  history  of  the  1977 
amendments  to  Title  XUL  Therefore,  the' 
FAA  has  not  changed  the  eligibility 
criteria  in  {*198.1  from  those  in  die 
NPRM. 

3.  The  conunentor  i«  nmcemed  diat, 
in  circumstances  other  than  Stage  III 
activation  of  the  Civil  Reserve  Air  Fleet 
(CRAF),  Title  XIII  insurance  may  not  be 
available  on  a  timely  enough  basis  to 
preclude  gaps  in  insurance  coverage.  It 
is  recommended  that  the  problem  of 
potential  gaps  in  coverage  possibly 
could  be  resolved  by  provision  of 
immediate  nonpremium  Tide  XIII 
coverage  for  all  CRAF  stages  in  the 
event  of  cancellation  of  commercial 
insurance  and  the  issuance  of  binder 
policies  for  non-CRAF  operations. 

The  first  suggestion  raises  several 
policy  and  practical  problems.  Title  XIII 
nonpremium  insurance  coverage  is 
provided  at  the  request  of  Federal 
agencies  which  indemnify  the 
Administrator  against  losses  daimed 
under  the  coverage.  The  requesting 
agency  both  assumes  the  financial  risk 
for  loss  claims  and  specifies  which 
operations  it  desires  to  be  covered  by 
Title  XIII  insurance,  llierefore. 
provision  of  Title  XIII  coverage  CRAF 
Stages,  1  &  II  would  have  to  be  requested 
in  initiated  by  the  Department  of 
Defense. 

Furthermore,  the  FAA  is  required  by 
statute  to  limit  the  provision  of  Tide  XIII 
insurance  to  situations  in  which 
dommercial  insurance  cannot  be 
obtained  on  reasonable  terms  and 
conditions.  Because  all  commercial  war 
risk  insurance  policies  contain  a  specific 
CRAF  Stage  III  Activation  exclusion  or 
automatic  termination  clause,  the 
nonavailability  of  commercial  coverage 
can  be  predetermined  and 
administrative  provision  made  for  the 
automatic  applicability  of  Title  XIII 
coverages.  The  FAA  knows  of  no 
circumstance  involving  CRAF  Stages  I A 
II  operations  in  which  the 
nonavailability  of  commercial  insurance 
can  be  predetermined.  Therefore,  FAA 
determinations  concerning  the 
availability  of  commercial  insurance  for 
all  situations  other  than  those  specified 
in  exclusion  or  automatic  termination 
clauses  must  be  made  on  a  case^y-case 
basis  at  the  time  of  application.  As  a 
practical  matter,  the  FAA  does  not 
believe  that  failure  to  provide  for 
automatic  extension  of  Tide  XIII  to 
CRAF  Stages  I  &  II  will  impair  a  carrier's 
abiUty  to  respond  to  Federal 


Government  airlift  requirements  in 
emergency  situations.  Because  Tide  Xm 
policies  already  have  been  issued  to 
carriers  for  CRAF  Stages  III  operations, 
these  coverages  can  be  extended  at  the 
request  of  the  Department  of  Defense  to 
CRAF  Stages  I  and  II  operations  upon  a 
determination  by  the  FAA  of  die 
nonavailability  of  commercial 
insurance.  TheJFAA  believes  that  in  all 
conceivable  circumstances  this  process 
could  be  completed  within  48  hours.  In 
fact,  on  several  occasions  during  the 
past  2  years.  Title  XID  coverage  has 
been  provided  on  this  basis  for  Stage  I 
operations  within  48  homs  of  the  FAA's 
receipt  of  notice  of  the  need  for  Title 
XIII  insurance. 

Past  historical  experience  does  not 
support  the  commentor's  second 
conclusion  concerning  die  adequacy  of 
advance  notice  &tHn  conunercial 
insurers  and  a  possible  requirement  for 
issuance  of  binder  p<dicies.  Binder 
policies  have  been  available  to 
applicants  prior  to  issuance  of  diis  rule. 
No  carrier  has  applied  for  binder 
policies  within  the  last  5  years,  and  aO 
previously  issued  policies  have  expired; 
i.e.,  they  have  fallen  into  total  disuse. 
The  FAA  believes  this  is  ample 
evidence  that  the  carriers  perceive  no 
need,  at  this  time,  for  the  FAA  to  issue 
binder  policies. 

Moreover,  this  rule  in  no  way 
precludes  the  issuance  of  binder  policies 
in  the  event  need  is  demonstrated  for 
such  policies.  It  merely  deletes 
standardized  war  risk  binder  policies 
together  with  all  other  standardized 
policies  from  Part  198. 

Furthermore,  following  the  1977 
amendment  of  Title  Xm.  issuance  of 
binder  policies  would  be  contingent 
upon  an  initial  or  recurrent  Presidential 
determination  of  foreign  policy  need 
The  FAA  does  not  believe  sudi  need 
could  cunendy  be  demonstrated  on  a 
continuing  basis. 

In  the  final  analysis,  the  issue  raised 
by  the  commenter  is  how  mudi  advance 
notice  commerical  insurers  will  provide 
and  whether  the  FAA  can  provide  Title 
xm  insurance  within  that  time  frame. 
When  the  potential  need  for  Tide  XM 
premium  insurance  has  arisen  during 
past  emergency  situations,  the  FAA  has 
been  able  to  secure  all  required 
determinations  and  complete  all 
administrative  measures  necessary  to 
issue  Tide  XIII  insurance  within  48 
hours.  The  FAA  believes  diis  response 
capability  has  proved  fully  adequate  to 
meet  the  needs  of  air  carriers  and 
thereby  iH«clades  the  need  to  issue 
binder  policies: 


Regulatory  Evaluation 

As  stated  in  the  preamble  to  this  final 
rule,  die  FAA  will:  (1)  Consolidate  and 
simplify  the  regulatory  procedures  and 
requirements  applicable  to  the  proviskm 
of  aviation  insurance  and  (2)  editorially 
align  these  procedures  and  requirements 
with  changes  in  the  FAA's  statutory 
authority  to  issue  aviation  insurance. 
Because  applicants  for  aviation 
insurance  currendy  are  complying  with 
the  statutory  requirements  for  issuance 
of  aviation  insurance,  the  FAA  does  not 
contemplate  applicants  having  to  incur 
any  addidooal  costs  in  securing 
insurance.  Rather,  the  proposed 
simptification  of  the  r^ulatioos  may 
enable  applicants  to  realize  a  small 
admimstralive  cost  saving.  ThereCote, 
the  proposed  amendment  wiD  have  no 
net  adverse  economic  impact  on  die 
public  and  a  full  regulatory  evaluatioa 
pursuant  to  the  Department  of 
Transportation  Order  2100.5  is  not 
required. 

Regulatory  Flexibility  Detennination 

This  rule  will  not  impose  any  new 
requirements  on  small  entities.  Because 
it  simplifies  the  regulatory  procedures 
and  requirements  for  applying  for 
aviation  insurance,  any  applicant,  small 
or  large,  may  realize  a  snwll 
administrative  cost  saving.  Therefore, 
the  FAA  has  determined  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Tmde  Impact  Analysis 

This  rule  will  not  significantly 
influence  intematicmal  trade  involving 
aviation  products  or  services.  This  rule 
implements  changes  in  statut(»y 
authority  to  provide  Tide  Xm  aviation 
insurance.  The  changes  did  not  change 
the  fundemental  policy  underlying  die 
administration  of  Tide  Xni:  Le.. 
commercal  problems  should  be  resolved 
to  the  maximum  extent  possible  by 
commercial  entities  and  the  Government 
should  provide  aviation  insurance  only 
in  extraordinary  circumstances.  Rather. 
these  statutory  changes  sought  only  to 
bring  administration  of  Tide  Xm  into 
conformity  with  current  insurance 
practices.  FAA  believes  that  the  net 
impact  on  international  trade  in  aviation 
services  of  the  regidatory 
implementation  of  these  changes 
through  this  will  be  insignificant 
Therefore,  the  FAA  believes  that  this 
amendment  will  not  eliminate  existing 
or  create  additional  barriers  to  the  aah 
of  foreign  aviation  products  or  services 
in  the  Ifciited  States  and  will  not 
eliminate  existing  or  create  additional 
barriers  to  the  sale  of  U.S.  aviation 
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products  and  services  in  foreign 
countries. 

Paperwork  Reduction  Act 

Approval  for  the  data  collection 
requirements  imposed  by  Part  198  has 
been  obtained  from  the  Office  of 
Management  and  Budget.  Part  11  is 
amended  by  this  Hnal  rule  to  include  the 
OMB  approval  number  for  those 
requirements. 

Note. — For  the  reasons  set  forth  previously, 
the  FAA  has  determined  that  the  revision:  (1) 
Does  not  involve  a  major  rule  under 
Executive  Order  12291,  (2)  is  not  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedure*  (44  PR 
11043.  February  26, 1979):  and  (3)  does  not 
warrant  preparing  a  full  regulatory  evaluation 
as  the  impact  is  minimal.  For  reasons  set 
forth  previously,  I  certify  that  imder  the 
criteria  of  the  Regulatory  Flexibility  Act,  this 
rule  will  not  have  a  signincant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

14  CFR  Part  11 

Rulemaking,  Exemptions,  Agency 
information  collection. 

14  CFR  Part  198 

Transportation,  Air  transportation. 
War  risk  insurance,  Aviation  insurance. 

Issued  in  Washington,  DC,  on  Deceml>er  6. 
1985. 

Donald  D.  Engen, 

Administrator. 

The  Amendmeats 
PART  11— {AMENDED] 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Part  11  and  Part  198  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  11  and  Part  198)  as  follows: 

1.  The  authority  citation  for  Part  11  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1341(a),  1343(d),  1348, 
1354(a).  1401-1405, 1421-1431.  1481. 1502:  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449,  January 
12. 1983). 


S     11.101   (Anwficted] 

2.  In  5  11.101  of  Part  11,  paragraph  (b) 
is  amended  to  add  the  following  listing: 

(b)*  *  * 
Part  198. 212(M)514 

3.  Part  198  is  revised  to  read  as 
follows: 

PART  198— AVIATION  INSURANCE 

Sec. 

198.1    Eligibility  of  aircraft  for  insurance. 

198.3    Basis  of  insurance. 


198.5    Types  of  insurance  coverage 

available. 
198.7    Amount  of  insurance  coverage 

available. 
198.9    Application  for  insurance. 
198.11    Change  in  status  of  aircraft. 
198.13    Premiun  insurance — payment  of 

premiums. 
198.15    Nonpremium  insurance — payment  of 

registration  fees. 

Appendix  A  Form  of  Application  named  in 
9198.9 
Authority:  49  U.S.C.  1531  through  1542;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449,  January 
12, 1983):  and  49  CFR  1.47(b). 

§  198.1    Eligibility  of  aircraft  for  insuranc*. 

An  aircraft  operation  is  eligible  for 
insurance  if: 

(a)  The  President  of  the  United  States 
has  determined  that  the  continuation  of 
that  aircraft  operation  is  necessary  to 
carry  out  the  foreign  policy  of  the  United 
States, 

(b)  The  aircraft  operation  is  in  foreign 
air  commerce  or  between  two  or  more 
points  all  of  which  are  outside  the 
United  States;  and 

(c)  The  Administrator  finds  that 
commercial  insurance  against  loss  or 
damage  arising  out  of  any  risk  from  the 
aircraft  operation  cannot  be  obtained  on 
reasonable  terms  and  conditions  from 
any  company  authorized  to  engage  in  an 
insurance  business  in  a  State  of  the 
United  States. 

§  198.3    Basis  of  insuranc*. 

(a)  Application  for  insurance  with 
premium  may  be  made  if  the  eligibility 
criteria  in  §  198.1  are  met.  Premiums 
charged  for  insurance  shall  be  based, 
insofar  as  practicable,  upon 
consideration  of  the  risk  involved. 

(b)  Applications  for  insurance  without 
premium  may  be  made  if  the  eligibility 
criteria  in  §  198.1  are  met  and  air 
services  are  to  be  performed  under 
contract  to  a  Federal  agency  which  has 
agreed  to  indemnify  the  Administrator, 
acting  for  the  Secretary  of 
Transportation,  against  all  losses 
covered  by  such  insurance. 

§  198.5    Types  of  insurance  coverage 
available. 

Application  may  be  made  for 
insurance  against  loss  or  damage  with 
respect  to  the  following  persons, 
property,  or  interests: 

(a)  Aircraft  engaged  in  operations 
which  are  eligible  for  insurance,  as 
defined  in  §  198.1; 

(b)  Any  perspn  employed  or 
transported  on  the  aircraft  referred  to  in 
paragraph  (a); 

(c)  The  baggage  of  persons  referred  to 
in  paragraph  (b); 


(d)  Cargoes  transported  or  to  be 
transported  on  the  aircraft  referred  to  in 
paragraph  (a): 

(e)  Any  other  liability  of  the  aircraft 
referred  to  in  paragraph  (a)  or  of  its 
owner  or  operator  of  the  nature 
customarily  covered  by  insurance. 

9  198.7   Amount  of  insurance  coverage 
available. 

(a)  For  each  aircraft  the  amount 
insured  may  not  exceed  the  amount  by 
which  the  applicant  has  otherwise 
insured  or  self-insured  the  aircraft  or 
itself  against  damage  or  liability  arising 
from  any  risk.  In  the  case  of  hull 
insurance,  the  amount  insured  shall  not 
exceed  the  fair  and  reasonable  value  of 
the  aircraft. 

(b)  Policies  issued  without  premium 
may  be  revised  from  time  to  time,  by 
agreement  of  the  Federal  Aviation 
Administrator  and  the  hisured  and  with 
the  approval  of  the  Federal  agency  on 
whose  behalf  contract  air  services  are  to 
be  performed,  to  add  aircraft  or 
contracts  or  to  amend  amounts  of 
coverage  if  the  insured  has  changed  the 
amount  by  which  if  has  otherwise 
insured  or  self-insured  the  aircraft  or 
itself. 

9  198.9    Application  for  Insurance. 

(a)  Application  for  premium  or 
nonpremium  insurance  shall  be  made  in 
accordance  with  the  applicable  form  set 
forth  in  Appendix  A  of  this  part. 
Application  for  hull  and  liability 
insurance  shall  be  filed  on  the  same 
form. 

(b)  Each  applicant  for  insurance  with 
premium  under  this  part  also  shall 
submit  to  the  FAA  with  its  application  a 
letter  describing  in  detail  the  operations 
in  which  the  aircraft  is  or  will  be 
engaged  and  stating  the  type  of 
insurance  coverage  being  sought  and  the 
reason  it  is  being  sought. 

9  198.1 1    Change  In  status  of  aircraft 

In  the  event  of  sale,  lease, 
confiscation,  requisition,  total  loss,  or 
any  other  change  in  the  status  of  an 
aircraft  covered  by  insurance  under  this 
part,  notice  shall  be  given  to  the 
Administrator  within  10  working  days 
after  the  change  in  status. 

9  198.13    Premium  Insurance — payment  of 
premiums. 

The  premium  for  insurance  issued 
under  this  part  shall  be  paid  within  10 
days  after  receipt,  by  the  insured,  of 
notice  that  premium  payment  is  due. 
Premiums  shall  be  sent  to  the  Federal 
Aviation  Administrator  by  check  made 
payable  to  the  Federal  Aviation 
Administration. 
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§  1M.1S    Nonprarnhjin  Insuranc* — 
payment  of  registration  faos. 

(a)  The  registration  fee  for  each 
aircraft  to  be  covered  by  nonpremium 
insurance  shall  be  $200.  The  fee  shall 
cover  the  cost  of  hull  and  liability 
insurance. 

(b)  An  application  for  nonpremium 
insurance  shall  be  accomplished  by  the 
proper  fee.  payable  by  check  to  the 
order  of  the  Federal  Aviation 
Administration.  Registration  fees  are  not 
returnable  unless  applications  are 
rejected. 

(c)  Requests  made  after  issuance  of  a 
nonpremium  poHcy  for  the  addition  of 
aircraft  shall  be  accompanied  by  the 
registration  fee  for  each  aircraft. 

Appendix  A — ^Fonn  of  Application 
Named  in  S  198.9 

UNITED  STATES  OF  AMERICA 

Department  of  Transportation 

Federal  Aviation  Administration 

Application  for  Aviation  Insurance 

Application  is  made  for  aviation  insurance, 
pursuant  to  Title  XIII  of  the  Federal  Aviation 
Act  of  1958,  as  amended,  and  in  accordance 
with  all  provisions  of  law  and  subject  to  all 
limitations  thereof,  on  the  aircraft  described 
in  the  attached  "Schedule  of  Aircraft,"  with 
the  understanding  that  this  application  does 
not  commit  the  Government  to  any  liability  or 
make  the  applicant  liable  for  any  premium  or 
fees  unless  insurance  is  effected  by  the 
Federal  Aviation  Administrator. 

Name  of  Applicant 

Address 


Basis  of  Insurance 

(  )  Insurance  with  premium 

(  )  Insurance  without  premium: 

Contractins  Federal  Agency 

Date  and  Number  of  Contract 

Hull 

Amounts  set  forth  in  the  attached 
"Schedule  of  Aircraft"  as  representing  the 
amount  of  hull  insurance  desired  for  each 
such  aircraft  shall  not  exceed  the  amount  in 
effect  on  the  date  of  this  application,  by 
which  the  applicant  has  insured  or  self- 
insured  that  aircraft. 

Liability,  Exclusive  of  Cargo 

The  type  and  amounts  of  coverage  required 
for  the  aircraft  described  in  the  attached 
"Schedule  of  Aircraft"  shall  be  indicated  and 
the  limits  of  liability  for  each  such  coverage 
shall  be  specified  in  the  schedule,  but  such 
limits  shall  not  exceed  the  corresponding 
amounts  in  effect  on  the  date  of  this 
application  by  which  the  applicant  has     " 
insured  or  self-insured  against  liability. 

Liability  of  Cargo 

Limits  of  liability  desired  for  each  of  the 
aircraft  described  in  the  attached  "Schedule 
of  Aircraft"  shall  be  specified. 

General 

Insurance  shall  attach  no  eariier  than  the 
commercial  insurance  terminates  or  at  such 
time  as  may  be  speciHed  in  the  policy. 


If  application  is  for  insurance  with 
premium,  the  rate  of  premium  and  the  amount 
of  any  defiuctible  shall  be  fixed  by  the 
Federal  Aviation  Administrator,  acting  for 
the  Secretary  of  Transportation.  The 
registration  fee  for  insurance  without    ' 
premium  is  S200  per  aircraft  listed  on  the 
"Schedule  of  Aircraft"  and  is  not  returnable 
unless  application  is  rejected.  Registration 
fees  are  due  upon  application  or  revision  of 
the  "Schedule  of  Aircraft"  adding  aircraft  and 
are  payable  by  check  to  the  Federal  Aviation 
Administration. 

The  application  shall  be  accompanied  by 
copies  of  any  commercial  insurance  policy 
and  any  company  plan  of  self-insurance 
applicable  to  the  aircraft  Hsted  in  the 
"Schedule  of  Aircraft." 

The  "Schedule  of  Aircraft"  attached  to 
policies  without  premium  may  be  revised 
from  time  to  time  by  agreement  of  the  Federal 
Aviation  Administrator  and  the  insured  and 
with  the  approval  of  the  Federal  agency  on 
whose  behalf  contract  air  services  are  to  be 
performed,  to  add  aircraft  or  to  add  contracts. 

The  application  also  shall  be  accompanied 
by  a  statement  which  shall  be  considered  to 
be  incorporated  in  the  application  and  to 
form  a  part  thereof,  and  which  shall  be 
signed  by  the  same  corporate  official  who 
signs  the  application  on  behalf  of  the 
applicant.  The  statement  shall  show  that  the 
applicant: 

(a)  Controls  and  operates  the  aircraft  listed 
in  the  attached  "Schedule  of  Aircraft,"  and  if 
application  is  for  insurance  without  premium, 
has  committed  such  aircraft  to  the  above 
indicated  contract(s); 

(b)  Is  maintaining  and  has  maintained 
during  the  6-month  period  preceding  this 
application  (or  since  the  aircraft  was 
acquired  if  acquired  during  the  6-month 
period)  insurance,  including  demonstrable 
self-insurance,  covering  possible  injury,  loss 
or  damage  in  amounts  which  equal  or  exceed 
the  insurance  coverages  requested  in  the 
application;  and 

(c)  Cannot  obtain  insurance  of  the  type 
requested  on  reasonable  terms  and 
conditions  from  companies  authorized  to 
engage  in  an  insurance  business  in  a  State  of 
the  United  States  or  the  District  of  Columbia, 


or  has  partial  commercial  insurance 
coverage,  but  is  unable  to  obtain  the 
additional  needed  insurance  of  the  type 
requested  on  reasonable  terms  and 
conditions  from  such  commercial  sources; 

Verification  shall  include  evidence  of 
premium  rate  history,  the  names  of  the 
commercial  insurance  carriers  which  have 
been  contacted  and  the  premium  rates  quoted 
by  such  carriers  which  applicant  considers 
not  reasonable,  and  any  conditions  or 
limitations  which  those  carriers  would 
impose  or  have  imposed,  such  as  evidence  of 
cancellation  or  notice  of  cancellation,  which 
would  cause  their  insurance  to  be 
inapplicable  to  some  or  all  of  tiie  operations 
by  aircraft  listed  in  the  "Schedule  of 
Aircraft." 

If  the  appHcation  is  for  insurance  with 
respect  to  a  foreign-flag  aircraft,  it  shaU  be 
accompanied  by  the  statement  setting  forth 
the  registration  numbeif  s)  of  the  aircraft  tlie 
nationality  of  registration,  and  the  name  of 
the  owner  or  lessee. 

The  insurance  applied  for  hereunder  shall 
not  cover  risks  to  persons  or  property 
engaged  or  transported  exclusively  in 
operations  between  two  points  in  the  United 
States  as  defined  in  Section  101(41)  of  the 
Federal  Aviation  Act  of  19S8,  as  amended  (49 
U.S.C.  1301  (41)). 

Applicant  warrants  that  the  particulars 
herein  are  true  and  complete  to  the  best  of 
his  or  her  knowledge  and  that  no  infonnatioo 
has  been  withheld  or  suppressed. 

Applicant  agrees  that  this  af^lication, 
including  all  attachments  hereto  and  all 
revisions  of  the  "Schedule  of  Aircraft" 
hereinafter  accepted  by  the  Government  and 
the  terms  and  conditions  of  the  form  of  policy 
prescribed  by  the  Federal  Aviation 
Administrator,  acting  for  the  Secretary  of 
Transportation,  will  constitute  the  basis  of 
any  contract  between  him  or  her  and  the 
United  States  of  America. 

Applicant 

By 

(Name  and  Title) 

Date   


Schedule  of  Aircraft 

Hua  Insurance 


Make,  modet.  and 

oofrtiguralioo 

(PMtengef.  cargo,  or 

convert*(e) 

FAA  WanMcaliort  No. 
oraquivaleni 

Amownolhta 

insurmoc  dMirad  for 

aacfiaircraR 

Amoum  tar  wMcti  aach 

aipcran  ia  cmanSy 

kwurad  Onctadng  aa«- 

irwmca) 

Loaapayaa 

Uabiuty  Insurance 

(Exdutlwa  o(  cargo) 

Amount  raquesled  par  occurrenoa 

AfflouM  Of  inturanca  Onckidmg  aMnnawanoa)  m  aNact  par 
oocunama 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
Bureau  of  Justice  Assistance 
28  CFR  Part  65 

Emergency  Federal  Law  Enforcement 

Assistance 

agency:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Justice. 
action:  Final  regulations. 

summary:  The  Bureau  of  Justice 
Assistance  of  the  Office  of  Justice 
Programs  is  hereby  publishing  the 
regulations  to  implement  the  Emergency 
Federal  Law  Enforcement  Assistance 
functions  vested  in  the  Attorney  General 
by  the  Justice  Assistance  Act  of  1984 
(Pub.  L  98-473).  The  regulations 
describe  procedures  for  applying  for  and 
administering  funds  under  this  Section 
of  the  Act. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  December  18, 1985. 
ADDRESS:  Mack  M.  Vines.  Director. 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Prt^grams.  U.S.  Department  of 
Justice.  633  Indiana  Avenue,  NW., 
Washington,  DC  20531  (202/724-5974). 
(This  is  not  a  toll  free  number.) 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  John  Gregrich.  Program  Manager, 
Bureau  of  Justice  Assistance,  (^ce  of 
Justice  Programs,  U.S.  Departmenf  of 
Justice,  633  Indiana  Avenue,  NW., 
Washington.  DC  20531  (202/272-6838). 
(This  is  not  a  toll-free  number.) 

SUFPLEMENTART  INFORMATION:  The 
Comprehensive  Crime  Control  Act  of 
1984,  Title  II,  Chapter  VI,  Pub.  L.  98-473. 
98  Stat.  1837.  Oct.  12, 1984  (the  Act), 
establishes  Emecgeocy  Federal  Law 
Enforcement  Assistance  functions, 
under  the  direction  and  authority  of  the 
Attorney  General  to  assist  state  and/or 
local  units  of  government  in  respond^ 
to  a  law  enforcement  emergency.  The 
Bureau  of  Justice  Assistance  of  the 
Offlce  of  Justice  Programs  is  publishing 
the  regulations  to  implement  this  Section 
of  the  Act. 

The  Bureau  published  proposed 
regulations  on  August  7, 1985  (50  FR 
31888)  in  the  Federal  Register  to  provide 
for  public  comment.  A  very  limited 
number  of  comments  were  received. 
Respondents  taking  issue  with  or  raising 
questions  about  the  regulations,  as  they 
were  proposed,  have  been  responded  to 
individually.  Generally,  the  comments 
dealt  with  issues  related  to:  (1) 
Coordination  with  other  Federal 
agencies  after  natural  disasters;  (2) 
adherence  to  the  states'  legislative 
prerogatives;  and,  (3)  ensuring  against 


Federal  intervention  in  matters  retaliBg 
to  slate  or  foeal  criminal  justice 
investigative  authority.  In  regard  t»  the 
latter  issue,  additional  cites  frooi  tbe 
enabling  legislation  have  been  nserted 
in  Subpart  B.  S  65.11.  Other  than  the 
referenced  additions,  the  regulatioiis 
published  herein  are  largely  the  same  as 
those  previously  proposed. 

This  Section  of  the  Act  (sectioB  6QQ  is 
designed  to  assist  jurisdictions 
experiencing  a  law  enforcement 
emergency  by  providing  Federal 
criminal  justice  assistance  to  those 
states  and/or  localities  involved.  The 
term  "law  enforcement  emergeacy"  is 
deHned  by  the  Act  as  an  uncommon 
situation  which  requires  law 
enforcement,  which  is  or  threatens  to 
become  of  serious  or  epidaanc 
proportions,  and  with  respect  towhick 
state  and  local  resources  are  inadequate 
to  protect  the  lives  and  piofierty  of 
citizens,  or  to  enforce  the  cruninal  law. 
Equally  clear  in  the  Act,  aqd  its 
legislative  history,  is  the  firm  iafention 
to  avoid  unnecessary  Federal 
involvement  or  intervention  in  asatten  . 
which  are  deemed  to  be  primarily  of 
state  and  local  concern.  To  that  end.  the 
Act  states  that  the  term  "law 
enfotcement  emergency"  does  not 
include  needed  planning  or  other 
activities  related  to  crowd  control  for 
general  public  safety  projects,  or 
situations  requuing  the  enforcenent  of 
laws  associated  with  scheduled  public 
events,  including  political  conventioDS 
aad  sports  events. 

Often  cAed  as  examples  of  siftaati<M» 
giving  rise  to  law  enforcement 
emergencies  compatible  with  the  Act 
an  the  Atlanta  child  murders  and  the 
Mount  Saial  Helens  volcanic  emptioB. 
Emergencies  like  these,  which  are  not  of 
an  ongoing  or  chronic  nature,  would  be 
eligtble  for  assistance. 

State  and  local  jurisdictions 
experiencing  significant  law 
enforcement  problems  should  find  it 
helpful  to  consult  with  the  United  States 
Attomey(8)  in  the  affected  District(s). 
The  U.S.  Attorney,  as  Chairman  of  the 
Law  Enforcement  Coordinating 
Committee  (LECC),  can  bring  the 
problem  to  the  attention  of  the  LECC 
members,  who  are  representatives  of 
Federal,  state,  and  local  criminal  justice 
agencies.  Such  an  approach  wiU  aQow 
the  LECC  members  to  jointly  assess  tbe 
situation  and,  possibly,  cause  LECC 
member  resources  to  be  directed  to  the 
problem.  Furthermore,  should  a  state  ar 
local  jurisdiction  later  decide  to  submit 
a  request  under  the  Emergency  Federal 
Law  Enforcement  Assistance  ftogram, 
the  initial  involvement  with  the  ILS. 
Attorney  and  the  LECC  should  provide 
focused  information  regarding  Ae  actual 


extent  of  the  problem,  and  the  resources 
needed  to  conduct  an  effective  response. 

The  Act  authorizes  the  Attorney 
General  to  receive  written  applications 
for  assistance  from  state  chief 
executives.  The  information  submitted  ' 
win  be  reviewed  and  evaluated  by  the 
Attorney  General.  After  consultation 
witb  the  Federal  law  enforcement 
coasaaonity,  including  the  appropriate 
US.  Attomey(s),  the  Attorney  General 
wfll  approve  or  disapprove  the 
application  within  10  days  of  receipt. 

If  the  Attorney  General  approves  the 
application,  appropriate  Federal  law 
enforcement  assistance  will  be 
provided.  The  Act  defines  "Federal  law 
enforcement  assistance"  as  funds, 
equipment,  training,  intelligence 
information,  and  personnel. 

These  regulations  do  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  because  if  does  not  result 
in:  (a)  An  effect  on  the  economy  of  $100 
nuUion  or  more;  (b)  a  major  increase  in 
ai^  costs  or  prices;  or,  (c)  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

Finally,  because  these  regulations  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
no  analysis  of  the  impact  of  these 
regulations  on  such  entities  is  required 
by  the  Regulatory  Flexibility  Act. 

List  (rf  Subjects  in  28  CFR  Part  65 

Grant  Programs — Law,  Law 
enforcement,  Emergency  assistance. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  Title 
28  Code  of  Federal  Regulations  by 
adding  Part  65  to  read  as  follows: 

PART  65— EMERGENCY  FEDERAL 
LAW  ENFORCEMENT  ASSISTANCE 

SHt>part  A— EUgU>le  Applicants 
Sec. 

66.1  General. 

55.2  State  Government. 

Su^partB— Allocation  of  Funds  and  Ottier  • 


86.10  Fund  availability. 

65.11  Limitations  of  fund  and  other 
assistance  use. 

65.12  Other  assistance. 

Sul>part  C— Purpose  of  Emergency  Federal 
Law  Enforcement  Assistance 

aBt20    General. 

66.21  Purpose  of  assistance. 

86.22  Exclusions. 


I O— Application  for  Assistance 

66.39   General. 

65.31    Application  content. 
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65.40  General. 

65.41  Review  of  State  applications. 

SubfMrt  F— AddttkMwl  RcqukMnents 

65.50  General. 

86.51  irrnirttMiiii^ 
■ftS.S2    Civii  Ri^JilB. 

65.S3    ConfideNiaikyofiBiMnMtioiL 

Sub|»art  G— Rcfaymenl  o(  FwHis 

65.60    Repayment  of  funds. 

SufcpartH    D«liii>IIOM 

e&TB    DefinitHns. 

Atttborily:  The  Comprehensive  Crime 
CMtro)  Act  of  1964.  TMe  R.  Chap.  VL  Dir.  L 
Subdhr.  &  EnMrgeocy  Federal  Law 
Ehf  ircfeiK  Aniitence.  ftik.  L  W^CTJ.  88 
Stat.  1837.  Oct  12.  nM  H2 U  SXl  MSM  H 

Subpart  A*~Eii9lbte  Applicants 

S65.1    Qeneral. 

This  subject  describes  who  ouiy  afp\y 
for  emergeacy  Federal  Law  eiiforcement 
assistance  under  the  Justice  Assistaace 
Act  of  1964. 

§  65.2    Slat*  Qevemment 

In  the  event  that  a  law  enfarceaieot 
emergency  exists  throu^out  a  state  or 
part  of  a  state,  a  state  (on  behalf  of  itself 
or  a  local  unit  of  govenuneDt)  may 
submit  an  application  to  the  Attorney 
General  for  emei;gency  Federal  law 
enforcement  assistance.  This  aplication 
is  to  be  submitted  by  the  chief  executive 
officer  of  the  state,  in  writing,  on 
Standard  Form  424,  and  in  accordance 
with  these  regulations. 

Subpart  B— Allocation  of  Funds  and 
Others 


§65.10    Fund  awadaMNy. 

For  the  previous  fiscal  year  [FY  *85), 
$800,000  was  appropriated  for 
emergency  Federal  law  enforcement 
assistance  for  the  entire  country.  In  FY 
'86,  $1.5  million  has  been  requested.  The 
FY  '86  request  has  not  yet  been 
appropriated  and  is  not  currently 
available.  The  form  and  extent  of 
assistance  provided  wiH  be  detemtmed 
by  the  nature  and  scope  of  the 
emergency  presented;  but.  in  any  event, 
no  fund  award  may  exceed  the  amount 
ultimately  appropriated. 

§6&11    UaMaUooaoBlMndaMtfoUier 
assistance  I 


(a)  Land  AoqaisitJoa — Mjftaids  shall 
be  used  for  the  purpose  of  laad 
acquisitioo. 

(b)  NonSuppkuUatioa — No  fuads 
shall  be  used  to  supi^aot  state  or  local 
funds  that  would  otherwise  be  made 
available  for  such  purposes. 


(c)  CivU Justice— No  fvmh  orother 
assistance  shall  be  used  with  le^Mct  to 
civil  iustice  matters  except  to  the  extent 
that  such  civil  fustioe  matters  bear 
directly  and  substantially  upon  criminal 
justice  matters  ar  are  inextricably 
intertwined  with  nrimmsl  pnlice 
matters. 

(d)  Federat  Law  EafoKxmeat 
Pentatnei— Nothing  in  the  eaahhng 
legithtien  autfaorises  the  use  of  Federal 
law  enCoirceBMnt  penomel  to 
investigate  viol^otts  of  criminal  law 
other  than  violations  withTSspect  to 
which  investigation  is  sotfaor^ed  by 
other  provisions  of  law.  (Sectian 
6090(a).  of  dw  Act). 

(e)  Dinctiott,  Supervision.  Cootroi — 
Nothing  ia  the  enabiing  Jegisiatioit  shall 
be  coniitrssd  to  antfaortee  the  Attorney 
General  or  the  Federal  law  enforeement 
cosHHUiity  to  exenise  any  direction, 
supervision,  or  control  over  any  police 
force  or  other  crininal  justice  agency  of 
an  applicant  for  Federal  law 
enforcement  assistance.  (Section 
609O(b].  of  the  Act). 


{•Sill   Othsri 

In  accordance  with  the  purposes  and 
hmitations  of  this  subdivision,  members 
of  the  Federal  law  enforcement 
community  may  provide  needed 
assistance  in  the  form  of  equipment, 
training,  intelligence  information,  and 
personnel.  The  application  may  indode 
requests  for  assistance  of  this  nature. 


lof  Emorgsncy 

lOOSI'M  LMM  Enl0fC6W>6Wt  AlliStBWCO 

(65.20    GsnsraL 

The  pufDose  of  the  Act  is  to  assist 
state  and/or  local  units  of  govemnent 
which  are  expedenciag  law  enlorceaent 
emergencies  to  respond  to  those 
emergencies  through  the  provision  of 
Fedeial  law  enforcement  assistance. 
The  authority  and  responsibility  for 
implementation  of  this  Section  is  vested 
in  the  Attorney  General  of  the  Uoiled 
Slates.  ■    ■ 


§65.21    Pwpossofl 

The  purpose  of  emergency  Federal 
law  enforcement  assistance  is  to 
provide  necessary  assistance  to  (and 
through)  a  state  government  to  provide 
an  adequate  response  to  an  uncommon 
situation  which  requires  law 
enforcement  which  is  or  threatens  to 
become  of  serious  or  epidemic 
proportions,  and  with  respect  to  which 
state  and  local  resources  are  inadequate 
to  protect  the  lives  and  property  of 
citizens,  or  to  enforce  the  criminal  law. 

§65.22    E»c«mtens. 

Excluded  from  the  situatioas  for 
which  tliis  assistance  is  intended  are: 


(a)  The  perceived  need  for  planning  or 
other  activities  related  to  crowd  control 
for  general  public  safety  projects,  and. 

(b)  A  situation  requiring  the 
enforcement  of  laws  associated  with 
scheduled  public  events.  incJuifctg 
political  conventions  and  sports  events. 


96SJO    Osnarai 

The  Act  requires  that  applications  be 
submitted  hi  writing,  by  ^  chief 
executive  officer  «f  a  slate,  on  Standard 
Form  434,  in  accordance  with  these 
regulations. 

§65J1    Application  contsnt 

The  Act  identifies  Mix  Smcton  which 
the  Attorney  Genersl  wiM  consider  m 
approving  or  disapproviag  an 
apphcatioa.  and  inchides  adaunistrative 
requirements  to  ensue  appropriatettte^v. 
of  Federal  assistance  Thuef  ore.  each 
application  must  be  in  writing  and  must 
include  the  following: 

(a)  Problem — A  description  of  the 
nature  and  extent  of  the  law 
enforcement  emergency,  inchidiog  the 
specific  identification  and  description  of 
the  political  and  geographical 
sutMJnVisiun^Sj  wneretn  tne  emergency 
exists; 

(b|  Came    A  desoiptien  of  the 
situation  or  mrtinoriinary  ciiaaastances 
which  produced  such  emeigency: 

(c)  Re$oiurx»—A  descriptioB  of  the 
state  and  local  crisuanl  justice 
resources  available  to  address  die 
emergency,  and  a  discussion  of  why  and 
to  what  de^ee  they  are  insufficient; 

(d)  Assistance  Reguested^A  specific 
statement  of  the  funds,  equipment, 
training,  intelligence  infarmation.  or 
personnel  requested,  and  a  description 
of  their  intended  use; 

(e)  Other  Assistance — ^The 
identification  of  any  other  assistance  the 
state  or  appropriate  unit  of  government 
has  received,  or  could  receive,  under 
any  provision  of  the  Act;  and. 

(f)  Other  Reqtmements — ^Assurance  of 
compliance  urith  other  requirements  of 
the  Act,  detailed  in  other  parts  of  these 
regulations,  indnding: 
Nonsupplantation;  nomfiscrinunation: 
conndentiahty  of  inf ennatien; 
prohibition  against  land  aoqanitiott; 
recordkeepHig  and  audit:  hnritation  on 
civil  justice  1 


Subpart 
Applicattona 

§65.40    GenersL 

This  subpart  describes  the  process 
and  criteria  for  the  Attorney  General's 
review  and  approval  or  disapproval  of 

state  apphcations.  The  original  ^^ 


"'"^WSTHBir' 
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application,  on  Standard  Form  424, 
signed  by  the  chief  executive  officer  of 
the  state  should  be  submitted  directly  to 
the  Attorney  General.  U^.  Department 
of  Justice.  Washington.  DC  20530.  One 
copy  of  the  appUcation  should  be  sent  to 
the  Director,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
U.S.  Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington.  DC  20531. 
S<8u41    Review  off  Slate  appicatkHM. 

(a)  Review  Criteria—the  Act 
provides  the  basis  for  review  and 
approval  or  disai^roval  of  state 
appUcations.  Federal  law  enforcement 
assistance  may  be  provided  if  such 
assistance  is  necessary  tAprovide  an 
adequate  response  to  a  Rw  enforcement 
emeigency.  In  determining  whether  to 
approve  or  disapprove  an  application 
for  assistance  under  this  section,  the 
Attorney  General  shall  consider 

(1)  The  nature  and  extent  of  such 
emergency  throughout  a  state  or  in  any 
part  of  a  state; 

(2)  The  situation  or  extraordinary 
circumstances  which  produced  such 
emergency: 

(3)  The  availability  of  state  and  local 
criminal  justice  resources  to  resolve  the 
problem: 

(4)  The  cost  associated  with  the 
increased  Federal  presence: 

(5)  The  need  to  avoid  unnecessary 
Federal  involvement  and  intervention  in 
matters  primarily  of  state  and  local 
concern;  and, 

(6)  Any  assistance  which  the  state  or 
other  appropriate  unit  of  government 
has  received,  or  coidd  receive,  under 
any  provision  of  Title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
196a 

(b)  Review  Process — (1)  The  Attorney 
General  shall  consult  with  the  Assistant 
Attorney  General,  Offlce  of  Justice 
Programs,  and  the  Director,  Bureau  of 
Justice  Assistance,  on  requests  for  grant 
assistance.  (2)  All  requests  for 
assistance  of  the  Federal  law 
enforcement  community  (e.g., 
equipment,  training,  information,  or 
personnel)  shall  be  reviewed  by  the 
Attorney  General  in  consultation  with 
appropriate  members  of  the  Federal  law 
enforcement  community,  including  the 
United  States  Attomey(s)  in  the  affected 
District(s).  Such  requests  will  be  subject 
to  statutory  restrictions,  including 
section  609O  on  Federal  agency 
activities.  (3)  The  Attorney  General  will 
approve  or  disapprove  each  application, 
submitted  in  accordance  with  these 
regulations,  no  later  than  ten  (10)  days 
after  receipt. 

Subpart  F— Additional  Requirements 
$65.50    General. 

This  subpart  sets  forth  additional 


requirements  imder  the  Justice 
Assistance  Act.  Applicants  for 
assistance  must  assure  compliance  with 
each  of  these  requirements. 

S65.S1    Recordkeeping. 

(a)  The  state  must  assure  that  it 
adheres  to  the  recordkeeping 
requirements  enumerated  in  0MB 
Circulars,  Number  A-102  and  Number 
A-128.  This  requirement  extends  to 
participating  units  of  local  government, 
in  that  they  are  viewed  as  the  state's 
subgrantees. 

(b)  The  Attorney  General  and  the 
Comptroller  of  the  United  States  shall 
have  access,  for  the  purpose  of  audit 
and  examination,  to  any  books, 
documents,  and  records  of  recipients  of 
Federal  law  enforcement  assistance 
provided  under  this  subdivision  which, 
in  the  opinion  of  the  Attorney  General 
or  the  Comptroller  General,  are  related 
to  the  receipt  or  use  of  such  assistance. 

§65.52    Civii Rights. 

The  Act  provides  that  "no  person  in 
any  state  shall  on  the  grounds  of  race, 
color,  religion,  national  origin,  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  or  denied 
employment  in  connection  with  any 
programs  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  title."  Recipients  of  hmds  under  the 
Act  are  also  subject  to  the  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  Part 
42,  Subparts  C,  D.  E,  and  G. 

§65.53    Confidentiaity  of  Information. 

Section  812  of  Title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968  (as  amended  and  implemented  by 
28  CFR  Part  20)  shall  apply  with  respect 
to  information,  including  criminal 
history  information  and  criminal 
intelligence  systems  operating  with  the 
support  of  Federal  law  enforcement 
assistance. 

Subpart  6— Repayment  of  Funds 

9  65.60    Repayment  of  funds. 

(a)  If  Federal  law  enforcement 
assistance  provided  under  this 
subdivision  is  used  by  the  recipient  of 
such  assistance  in  violation  of  these 
regulations,  or  for  any  purpose  other 
than  the  purpose  for  which  it  is 
provided,  then  such  recipient  shall 
promptly  repay  to  the  Attorney  General 
an  amount  equal  to  the  value  of  such 
assistance. 

(b)  The  Attorney  General  may  bring  a 


civil  action  in  an  appropriate  United 
States  District  Court  to  recover  any 
amount  authorized  to  be  repaid  under 
law. 

Subpart  H— Definitions 

{65.70    Definitions. 

(a)  Law  Enforcement  Emergency.  The 
term  "law  enforcement  emergency"  is 
defined  by  the  Act  as  an  uncommon 
situation  which  requires  law 
enforcement,  which  is  or  threatens  to 
become  of  serious  or  epidemic 
proportions,  and  with  respect  to  which 
state  and  local  resources  are  inadequate 
to  protect  the  lives  and  property  of 
citizens,  or  to  enforce  the  criminal  law. 
The  Act  specifically  excludes  the 
following  situations  when  defming  "law 
enforcement  emergency": 

(1)  The  perceived  need  for  planning  or 
other  activities  related  to  crowd  control 
for  general  public  safety  projects;  and, 

(2)  A  situation  requiring  the 
enforcement  of  laws  associated  with 
scheduled  public  events,  including 
political  convention  and  sports  events. 

(b)  Federal  Law  Enforcement 
Assistance.  The  term  "Federal  law 
enforcement  assistance"  is  defined  by 
the  Act  to  mean  funds,  equipment, 
training,  intelligence  information,  and 
personnel. 

(c)  Federal  Law  Enforcement 
Community.  The  term  "Federal  law 
enforcement  community"  is  defined  by 
the  Act  as  the  heads  of  the  following 
departments  or  agencies: 

(1)  Federal  Bureau  of  Investigation: 

(2)  Drug  Enforcement  Administration; 

(3)  Criminal  Division  of  the 
Department  of  Justice; 

(4)  Internal  Revenue  Service; 

(5)  Customs  Service; 

(6)  Immigration  and  Naturalization 
Service; 

(7)  United  States  Marshals  Service; 

(8)  National  Park  Service; 

(9)  United  States  Postal  Service; 

(10)  Secret  Service; 

(11)  United  States  Coast  Guard; 

(12)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms;  and, 

(13)  Other  Federal  agencies  with 
specific  statutory  authority  to 
investigate  violations  of  Federal 
criminal  law. 

(d)  State.  The  term  "state"  is  defined 
by  the  Act  as  any  state  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Made  M.  Vines, 

Director,  Bureau  of  Justice  Assistance. 

(FT?  Doc.  85-29724  Filed  12-l»-85:  8:45  am) 

WUJNO  CODE  4410-1»-« 


V.V    *    '    *    .^l 


Monday 
D6C6iiib6r  16|  1985 


'K  . 


Part  IV 


Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  994 

Egg  Mariceting  Order;  Propoaad 

Agreement  and  Order;  Notice  of  PuMc 

Hearing 


I 

51344  Federal  Regjgter  /  Vol.  50.  No.  241  /  Monday.  December  16.  1985  /  Proposed  Rules 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marfccting  S«rvic« 

7CFRPart994 

(Docket  No.  MMO-1] 

Egg  Marketing  Ordar 

aocncy:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on  a 

proposed  egg  marketing  agreement  and 

order. 


:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  to  consider  a 
proposed  egg  marketing  agreement  and 
order.  Proposed  provisions  were 
submitted  by  an  all-industry  task  force. 
The  proposed  order  would:  Authorize 
regulations  to  provide  for  a  research  and 
promotion  program,  including  paid 
advertising;  provide  for  the  voluntary 
removal  of  laying  hens  during  periods  of 
extreme  egg  surpluses;  and  provide  for  a 
21-member  national  board  composed  of 
producers  and  handlers  to  administer 
the  order.  Funds  to  administer  the  order 
would  be  obtained  from  assessments 
levied  on  egg  handlers.  The  first-year 
assessment  rate  would  be  set  at  one-half 
pent  each  for  the  surplus  removal 
^program  and  research  and  promotion 
program,  on  each  dozen  eggs  handled. 
Subsequent  increases,  up  to  a  1-cent 
maximum  rate  for  each  program,  would 
not  increase  at  a  rate  greater  than  one- 
fourth  cent  per  year.  The  Agricultural 
Marketing  Service,  USDA,  is  proposing 
several  modifications  to  the  proponent's 
proposal. 

DATES:  The  hearing  is  scheduled  as 
follows: 

1.  January  8. 1986— Atlanta  (College 
Park),  Georgia 

2.  January  15, 1986— Little  Rock, 
Arkansas 

3.  January  29, 1986 — San  Francisco, 
California 

4.  February  5, 1986— Philadelphia. 
Pennsylvania 

5.  February  27, 1988 — Chicago 
(Rosemont),  Illinois 

Each  session  will  begin  at  9  a.m.  local 
time.  Any  of  the  sessions  may  be 
continued  beyond  1  day  if  necessary. 
ADONESSes:  The  hearing  will  be  held  at 
the  following  locations: 

1.  Century  Airport  Inn/Quality  Inn,  1-285 
Riverdale  Road,  College  Park, 
Geoigia.  (1  mile  south  of  Atlanta 
Airport) 

2.  Camelot  Hotel,  Maridiam  and 
Broadway  (downtown).  Little  Rock, 
Arkansas 

3.  Veterans  Administration  Conference 
Room.  211  Main  Street,  San  Francisco, 
California. 


4.  Customs  House,  Room  300,  2nd  and 
Chestnut  Streets.  Philadelphia. 
Pennsylvania. 

5.  Holiday  Inn  O'Hare  Kennedy,  5440  N. 
River  Road.  Rosemont.  Illinois.  (2 
miles  from  O'Hare  Airport  and  just 
south  of  Kennedy  Expressway) 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  L  Lockard,  Poultry  Division, 
AMS,  USDA,  Washington,  D.C.  20250, 
Phone  (202)  382-8132. 
SUPPLEMENTARY  INFORMATION:  The 
hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  801  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  900.1- 
900.18). 

This  administrative  action  is  governed 
by  the  provisions  of  Sections  556  and 
557  of  Title  5  of  the  United  States  Code, 
and  therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  effective  January  1, 1981,  seeks 
to  ensure  that,  within  the  statutory 
authority  of  a  program,  the  regulatory 
and  information  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  Interested  person^  are 
invited  to  present  evidence  at  the 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposal  on 
small  businesses. 

An  all-industry  task  force,  composed 
of  producers,  handlers,  and  processors, 
proposed  an  egg  marketing  agreement 
and  order.  TTie  proposal  has  not 
received  the  approval  of  the  Secretary  of 
Agriculture.  The  proposed  egg  marketing 
agreement  and  order  would  provide  for 
a  research  and  promotion  program  for 
eggs  and  related  products.  Also,  a 
surplus  removal  program  is  proposed 
when  it  is  determined  that  there  is  a 
surplus  of  commercial  eggs.  The  removal 
mechanism  for  this  program  provides  for 
the  removal  of  laying  hens  from 
production.  There  are  no  provisions  for 
any  inspection,  grade,  size,  or  container 
regulations.  A  21-member  Egg  Marketing 
Board  would  be  created  to  coordinate 
and  handle  administrative 
responsibilities.  Program  costs  would  be 
financed  by  assessments  collected  from 
handlers.  The  marketing  agreement  and 
order  would  be  applicable  in  all  50 
states  and  the  District  of  Columbia. 

The  Agricultural  Marketing  Service  is 
also  proposing  certain  modifications  of 
the  proposed  order  provisions,  including 
a  provision  for  a  public  member  and 
periodic  producer  referenda. 

It  is  anticipated  that  the  Egg  Research 
and  Promotion  Order  (7  CFR  1250.301- 


1250.363)  authorized  by  the  Egg 
Research  and  Consumer  Information 
Act  (7  U.S.C.  2701  et  seq.)  would  be 
terminated  if  the  research  and 
promotion  provisions  of  this  proposed 
order  are  adopted. 
The  hearing  is  for  the  purpose  of: 

(a)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed  marketing 
agreement  and  order  and  to  any 
appropriate  modifications  thereof; 

(b)  Determining  whether  the  handling 
of  eggs  produced  in  the  50  States  of  the 
United  States,  as  defined  in  the  order,  is 
in  the  current  of  interstate  or  foreign 
commerce,  or  directly  burdens, 
obstructs,  or  affects  interstate  or  foreign 
commerce: 

(c)  Determining  whether  there  is  need 
for  a  marketing  agreement  and  orden 
and 

(d)  Determining  whether  the  proposed 
marketing  agreement  and  order  or  any 
appropriate  modifications  of  them  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  office.  However, 
arrangements  may  be  made  with  the 
reporter  at  the  hearing  to  purchase 
copies. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  persons  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Poultry  Division,  Agricultural  Marketing 

Service 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

The  provisions  of  the  proposed 
marketing  order  follow. 

List  of  Subjects  in  7  CFR  Part  994 

Marketing  agreement  and  order,  Eggs. 

1.  Proposal  No.  1  of  all-industry  task 
force  would  add  a  Part  994  to  read  as 
follows: 
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PART  994— EGGS 

Subpart— Egg  Marlceting  Order     ' 

Definitioiis 

.» ■  ■ 

994.1  Secretary. 

994.2  Act. 

994.3  Egg  Marketing  Board. 

994.4  Fiscal  period. 

994.5  Marketing  period. 
994.8  Person. 

994.7  Producer. 

994.8  Handle. 

994.9  Handler. 

994.10  Hatching  eggs. 

994.11  Hen  or  laying  hen. 

994.12  Commercial  eggs  or  eggs. 

994.13  Egg  product. 

994.14  Spent  fowl. 

994.15  Products  of  spent  fowl. 

994.16  United  States. 

994.17  Marketing. 

994.18  Promotion. 

994.19  Research. 

994.20  Consumer  education. 

994.21  Eligible  organization. 

Egg  Marketing  Board 

994.35  Establishment  and  membership. 

994.36  Term  of  office. 

994.37  Nominations. 

994.38  Nominee's  agreement  to  serve. 

994.39  Procedure. 
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Research  and  Promotioa 
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994.51  Allocation  of  expenditures  for 
research  and  promotion. 

994.52  Qualified  State  or  regional  egg 
promotion,  research,  or  nutrition 
education  programs. 

994.53  Cooperative  advertising,  promotion, 
and  research. 

Surplus  Removal 
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994.61  Determining  the  existence  of  surplus. 

994.62  Issuance  of  invitations. 
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994.64  Hen  removal.  * 

Expenses,  and  Assessments 

994.70  Expenses.  •  ** 

994.71  Assessments. 

994.72  Excess  funds. 

994.73  Accounting  of  funds  upon  termination 
of  order. 

994.74  Late  payment  charges. 
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Sec. 

994.90  Amendments. 

994.91  Termination  or  suspension. 

994.92  Proceedings  after  termination. 

994.93  Effect  of  termination  or  amendment. 

994.94  Patents,  copyrights,  trademarks, 
inventions,  and  publications. 

994.95  Counterparts. 

994.96  Additional  parties. 

994.97  Order  with  marketing  agreement. 
Authority:  Sees.  1-9, 48  Stat.  31,  as 

amended  (7  U.S.C.  601  et  seq). 

Subpart— Egg  Marketing  Ortter 
Definitions 

S  994.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  of  Agriculture  of  whom 
there  has  heretofore  been  delegated,  or 
to  whom  there  may  hereafter  be 
delegated,  the  authority  to  act  in  the 
Secretary's  stead. 

S994^    Act 

"Act"  means  Public  Act  No.  10. 73d 
Congress  (May  11, 1933),  as  amended 
and  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (Sees.  1-9, 48  Stat. 
31,  as  amended,  7  U.S.C.  601  et  seq.]. 

§994.3    Egg  Marketing  Board. 

"Egg  Marketing  Board"  or  "Board" 
means  the  administrative  body 
established  pursuant  to  $  994.35. 

S  994.4    FlM»l  period. 

"Fiscal  period"  means  the  calendar 
year  or  such  other  12-month  period  that 
may  be  recommended  by  the  Board  and 
approved  by  the  Secretary. 

§994.5    Marketing  pertod. 

"Marketing  period"  means  the  period 
designated  by  the  Egg  Marketing  Board 
for  which  a  market  projection  will  be 
developed  pursuant  to  §  994.60. 

§994.6    Person. 

"Person"  means  any  individual, 
partnership,  corporation,  association,  or 
any  other  business  imit. 

§994.7    Producer. 

"Producer"  means  any  person  who  is 
engaged  in  the  production  of  commercial 
eggs  and  owns  10,000  or  more  laying 
hens.  ... 

§994.9    Handle. 

"Handle"  means  to  grade,  carton, 
process,  purchase  or  in  any  manner 
place  eggs  or  cause  eggs  to  be  placed  in 
the  current  of  commerce  (except  as  a 
common  carrier  of  eggs  owned  by 
another).  Such  term  shall  not  include  the 
washing,  packing  of  cases,  or  the 


delivery  of  a  producer's  own  nest  run 
eggs. 

§  994.9    Hwidtor. 

"Handler"  means  any  person  who 
handle  eggs. 

§994.10    Hatchirtg  egg*.  ^^ 

"Hatching  eggs"  means  eggs  intended 
for  use  by  hatcheries  for  the  production 
of  baby  chicks. 

§994.11    Hen  or  laykig  hen. 

"Hen  or  "laying  hen"  means  a 
domesticated  female  chicken  18  weeks 
of  age  of  older,  raised  primarily  for  the 
production  of  commercial  eggs. 

9994.12    Cntmneff  111  enni  m  imm 

"Commercial  egg"  or  "eggs"  means 
eggs  from  domesticated  hens,  including 
egg  type  breeder  hens,  which  are  sold 
for  hiunan  consimiption  either  in  shell 
egg  form  or  for  further  processing  into 
egg  products.  Eggs  from  Primary  Broiler 
Breeder  hens  and/or  Broiler  Breeder 
hens  shall  not  be  considered 
"commercial  eggs  or  eggs"  pursuant  to 
this  section.  I 

§994.13    Egg  product 

"Egg  product"  means  any  dried, 
frozen,  or  liquid  eggs,  with  or  without 
added  ingredients,  excepting  products 
which  contain  eggs  only  in  relatively 
small  proportion  or  historically  have  not 
been,  in  the  judgment  of  the  Secretary, 
considered  by  consumers  as  products  of 
the  egg  food  industry. 

§994.14    SpentfowL 

"Spent  fowl"  means  hens  which  have 
been  in  production  of  commercial  eggs 
and  have  been  removed  from  such 
production  for  slaughter. 

§994.15    Products  of  spent  fOwL 

"Products  of  spent  fowl"  means 
commercial  products  produced  from 
spent  fowl. 

§994.16    United  States. 

"United  States"  means  the  50  States 
of  the  United  States  and  the  District  of 
Columbia. 

§994.17    Marketing. 

"Marketing"  means  the  sale  or  other 
disposition  of  commercial  eggs,  egg 
products,  spent  fowl,  or  products  of 
spent  fowl  in  any  channel  of  commerce. 

§  994.18    PromotkNi. 

"Promotion"  means  any  action, 
including  paid  advertising,  to  increase 
consumption  of  eggs,  egg  products,  spent 
fowl,  or  products  of  spent  fowl. 
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§  994.19 

"Research"  means  any  type  of 
research,  including  nutrition,  to  advance 
the  image,  desirability,  marketability, 
production,  or  qvalitjr  of  egg*,  egg 
products,  spent  fowl,  or  products  of 
spent  fowl. 

§99<20    Consunwr  •duealion. 

"Consumer  education"  means  any 
action  to  advance  the  image  or 
desirability  of  eggs,  egg  products,  spent 
fowl,  or  products  of  spcat  fowL      .    . 


§994.21 

"EtqiMe  orgamzation"  means  any 
organizatioo,  associatiaR,  or  cooperatiw 
which  represorts  egg  prorfaeers  and/or 
handlers  of  any  egg  producing  area  of 
the  United  States  certified  by  the 
Secretary  pursuant  to  }  QBiaa 

Egg  Markedng  Board 


§994l35 

Ther*  is  hereby  estabiisfted  an  Egg 
Marketing  Board,  hereinafter  called  the 
"Board,**  composed  of  21  pfodacer  and 
handler  members,  and  21  ahemates  who 
shall  hav«  the  same  qualifications  as  the 
member  for  whom  they  are  the 
alternate.  Such  members  and  alternates 
shall  be  appointed  by  the  Secretary  from 
rtominations  submitted  porauant  to 
§994.37. 

§994.36    TamofofMc*. 

The  members  of  the  Board.  wkI  tbeir 
alternates,  shall  serve  for  tems  of  3 
years,  except  initial  appointmrntfl  sbaU 
be  divided  equally  foe  terms  of  1. 2.  and 
3  years.  Each  member  and  alternate 
member  shall  continue  to  serve  ontS 
his/her  successor  has  (qualified  and  is 
appointed  by  the  Secretary.  No  member 
or  alternate  shall  serve  for  more  than 
two  consecutive  3-year  terms. 

§994.37    Nominations. 

All  nominations  authorized  under 
§  994.35  shafl  be  made  in  tfie  foitowmg 
manner. 

(a)  Within  30  days  of  the  approval  of 
this  order  by  referendum,  nominations 
shall  be  submitted  to  the  Secretary  for 
each  geographic  areas  as  specified  in 
paragraph  (d)  of  this  section  l^  eK^jle 
organizations,  associations,  or 
cooperatives  certified  pursuant  to 

§  994.80,  or,  if  the  Secretary  determines 
that  a  substantial  nuBiber  of  producsrs 
or  handlers  are  not  members  of,  or  tlicv 
interests  are  not  represented  by,  any 
such  etigible  organizaiifni.  association, 
or  cooperative,  then  from  nominations 
made  by  such  producers  or  handlers  in 
the  manner  authorized  by  the  Secretary; 

(b)  After  the  establislHaeat  of  the  ii^ial 
Board,  the  noainations  for  sabseqaeal 
Board  members  and  alternates  sImU  be 


submitted  to  the  Secretary  not  less  than 
60  days  prior  to  the  expiration  of  tlie 
'  terms  of  the  members  and  alternates 
previously  appointed  to  the  Board; 

(c)  Where  there  is  more  than  oae 
eligible  organization,  associatioa,  or 
cooperative  within  each  geographic 
area,  as  defined  by  the  Secretary,  tiiey 
may  caucus  for  the  purpose  of  jointly 
nominating  two  qualified  persons  for 
each  member  and  for  each  ahemate 
member  to  be  appointed.  If  joint 
agreement  is  not  reached  with  respect  to 
any  nominations,  or  if  no  caucus  is  held 
within  a  defined  geographic  area,  each 
eligible  organization,  associatkn,  or 
cooperative  may  submit  to  the  Secretary 
a  nomination  for  each  appointment  to  be 
made; 

(d)  For  purpose  of  nominating 
members  and  their  alternates  to  the 
Board,  the  SO  States  of  the  United  States 
shall  be  grouped  into  6  geographic  areas, 
as  follows:  Area  1  (North  Atlantic 
States)  consisting  of  Vermont  New 
Hampshire,  Maine,  Massachusetts, 
Connecticut,  Rhode  Island.  New  York. 
Pennsylvania,  New  Jersey.  Delaware. 
Maryland,  and  the  District  of  Columbia; 
Area  2  (South  Atlantic  States)  coDsisting 
of  Virginia.  West  Virginia.  North 
Carolina,  South  CaroUna,  Georgia,  and 
Florida;  Area  3  (East  North  Central 
States]  Ohio,  Indiana.  Illinois,  Michigan, 
and  Wisconsin;  Area  4  (Wat  North 
Central  States)  Minnesota.  Iowa. 
Missouri,  North  Dakota.  South  Dakota. 
Nebraska,  and  Kansas;  Area  5  (South 
Central  States)  Kentucky,  Teimessee, 
Alabama,  Mississippi.  Arkansas, 
Louisiana,  Oklahoma,  and  Texas;  and 
Area  6  (Western  States)  Montana, 
Wyoming,  Colorado,  New  Mexico. 
Arizona,  Utah,  Nevada,  Idaho, 
Washington,  Oregon,  California, 
Hawaii,  and  Alaska.  The  number  of 
members  of  the  initial  Board,  and  dieir 
alternates,  who  Aaii  be  appointed  from 
each  area  are:  Area  1-3;  Area  2-3;  Area 
3-3;  Area  4-2;  Area  5-3;  and  Area  ft-4; 

(e)  At  least  every  5  years,  and  not 
more  often  than  every  3  years,  the  Board 
shall  review  the  geographic  distribatioa 
of  egg  production  volume  throoghout  the 
United  States  and,  if  warranted,  shall 
recommend  to  the  Secretary  a 
reapportionment  of  regions  and/or  a 
modification  of  the  numbers  of  members 
from  regtoos  in  order  to  best  reflect  the 
geographic  distribution  of  egg 
production  volume  in  the  United  States. 
The  number  of  members  for  eacA  region 
which  shaU  serve  on  the  Board  shait  be 
determined  by  dividaig  the  total  vohme 
of  eggs  produced  in  the  United  States  fbr 
the  caleiidar  year  previoa*  to  the  date  of 
review  by  18  which  provides  a  ^tor  of 
volume  of  eggs  per  mamber,  and  then 
dividing  the  total  vohirae  of  eggs  for 


each  region  by  such  factor.  In 
determining  the  volume  of  eggs 
produced  in  the  United  States,  the  Board 
and  the  Secretary  shall  utilize  the 
information  received  by  the  Board 
pursuant  to  §  994.85  and  data  published 
by  the  Department; 

(f)  Upon  appoinlBMnt  of  the  baitial  It 
Board  members  representing  regions 
described  in  paragrai>h  (d)  above,  soch 
Board  members  shall  nominate,  and 
submit  to  the  Secretary  for  appointments 
3  additional  members  of  the  Board 
representing  At  Large  positions  on  the 
Board  and  3  alternates  for  such 
positions.  The  terms  of  the  At  Laige 
members,  and  their  alternates,  shaB  be 
consistent  with  §  994.36;  and 

(g)  The  terms  of  the  members  of  the 
Board  representing  At  Large  positions 
and  their  alternates  shall  expire  upon 
the  date  of  expiration  of  terms  oi  Board 
members  representing  regions  described 
in  paragraph  (d)  above.  Following  the 
appointment  of  the  initial  Board, 
nominations  for  At  Large  positions  and 
alternates  for  such  positions  on  the 
Board  shall  be  submitted  to  the 
Secretary  by  the  Board  at  least  60  days 
prior  to  the  expiration  of  the  term  for  the 
position  for  which  it  was  submitted. 

§994.38    Itominee'ssgreoaMnttoaarvaL 

Any  person  nominated  to  serve  on  the 
Board  shall  file  with  the  Secretary  at  the 
time  of  the  nomination  a  written 
agreement  to: 

(a)  Actively  serve  on  the  Board  if 
appointed; 

(b)  Disclose  any  position  held  with  or 
any  ownership  interest  in  any 
organization  that  has  a  contractual 
relationship  with  the  Board;  and 

(c)  Withdraw  from  voting  on  matters 
where  a  Board  member,  or  an  ahemate 
acting  on  behalf  of  a  Board  member,  is 
an  officer  or  Board  member  of,  or  holds 
an  ownership  interest  in.  an 
orgam'zation  proposing  to  contract  with 
the  Board.  Membership  in  a  nonprofit 
industry  organization  shall  not  reqtwe 
abstention  fiom  voting  under  this 
paragraph- 

§994.39    Procedure. 

(a)  Eleven  members  of  the  Board  shall 
be  necessary  to  constitute  a  quorum  and 
a  majority  of  those  present  and  voting 
will  be  required  to  pass  any  motion  or 
approve  any  Board  action. 

(b)  The  Board  may  provide  for 
meetings  by  telephone,  telepafili,  or 
other  means  of  communication  and  any 
vote  cast  at  such  a  meeting  shall  be 
confirmed  promptly  in  writing:  Pnvkfleti 
That  if  any  assembled  meeting  is  held, 
all  votes  shall  be  cast  in  person. 
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§994.40    VacandM. 

To  nil  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member,  or  an 
-alternate  member,  of  the  Board,  the 
Secretary  shall  appoint  a  successor  from 
the  most  recent  list  of  nominations  for 
the  position  or  from  nominations  made 
by  the  Board,  except  that  replacement  of 
I     a  Board  member,  or  alternate,  with  an 
unexpired  term  of  less  than  6  months  is 
not  necessary. 

§  994.41    Alternate  member*. 

'  An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  he  is  the  alternate,  shall  act  in  the 

I     place  and  stead  of  such  member  and 
perform  such  other  duties  as  assigned. 
In  the  event  of  the  death,  removal, 
resignation,  or  disqualification  of  a 
member,  his/her  alternate  shall  act  for 
him  until  a  successor  for  such  member  is 

I     appointed  and  qualified. 

§994.42    Personal  liabHity. 

I  No  member  of  the  Board,  or  any 
alternate,  shall  be  held  personally 
responsible,  either  individually  or  jointly 

{    with  others,  in  any  way  whatsoever  to 
any  person  for  errors  in  judgment, 
mistakes,  or  other  acts,  either  of 
commission  or  omission,  of  such 
member  or  alternate  in  performance  of 
his/her  duties,  except  for  acts  of  wrillfull 
misconduct,  gross  negligence,  or  those 
which  are  criminal  in  nature. 

§  994.43    Expenses  and  compensation. 

I        The  members  of  the  Board,  and  their 
respective  alternates  when  acting  as 
members,  shall  be  reimbursed  for 
reasonable  expenses  necessarily 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart  and  shall 
receive  compensation  at  a  rate  to  be 
determined  by  the  Board  and  approved 
by  the  Secretary.  Whenever  speciHcally 
authorized  or  approved  by  the  Board,  an 
alternate  member  shall  be  reimbursed  . 
for  reasonable  expenses  necessarily 
incurred  by  him/her  in  attending  Board 
meetings  and  shall  receive 
compensation  at  the  rate  provided  in 
this  section,  notwithstanding  that  the 
Board  member  for  whom  he  serves  as 
alternate  also  attends  such  meetings. 

§994.44    Powers. 

I  The  Board  shall  have  the  following 
powers: 

(a)  To  administer  this  subpart  in 
accordance  with  its  terms; 

(b)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 


(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart:  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  subpart. 

§994.4S    Dirtle*. 
It  shall  be  the  duty  of  the  Board: 

(a)  To  meet  and  organize,  to  select  a 
chairman  and  such  other  ofHcers  as  may 
be  necessary,  to  select  committees  and 
subcommittees  of  Board  members,  and 
to  adopt  such  rules  and  regulations  for 
the  conduct  of  its  business  as  it  may 
deem  advisable; 

(b)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
handler; 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  may  be 
requested; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary  and  to  determine  the 
salaries  and  deHne  the  duties  of  each 
such  person; 

(e)  To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  Board  and 
such  minutes,  books,  and  records  shall 
be  subject  to  examination  at  any  time 
by  the  Secretary  or  any  authorized  agent 
or  representative; 

(f)  To  develop  a  market  projection  for 
ensuing  marketing  periods  for 
recommendation  to  the  Secretary: 

(g)  To  provide  for  the  bonding  of  all      ' 
persons  handling  Board  funds  in  an 
amount  and  with  surety  thereon 
satisfactory  to  the  Secretary: 

(h)  Prior  to  the  beginning  of  each 
fiscal  period,  to  submit  to  the  Secretary 
a  budget  of  projected  income  and 
expenses  for  such  fiscal  period,  together 
with  a  report  thereon; 

(i)  To  cause  the  books  of  the  Board  to 
be  audited  by  a  certified  public 
accountant  at  least  once  each  fiscal 
period,  and  at  such  other  time  as  the 
Board  may  deem  necessary  or  as  the 
Secretary  may  request.  The  report  of 
such  audit  shall  show  the  receipt  and 
expenditure  of  funds  collected  pursuant 
to  this  subpart.  A  copy  of  each  report 
shall  be  furnished  to  the  Secretary  and  a 
copy  of  each  such  report  shall  be  made 
available  at  the  principal  office  of  the 
Board  for  inspection  by  producers  and/ 
or  handlers: 

(j)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regional,  or  State  egg 
organizations  or  other  organizations  or 
entities  for  the  development  and 
conduct  of  activities  authorized 
pursuant  to  this  subpart  and  for  the         , 
payment  of  the  cost  thereof  with  funds 
collected  through  assessments  pursuant 


to  §  994.71.  Any  such  contract  or 
agreement  shall  provide  that: 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project 
together  with  a  budget  or  budgets  which 
shall  show  the  estimated  cost  to  be 
incurred  for  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall 
become  effective  upon  approval  of  the 
Secretary;  and 

(3]  The  contracting  party  shall  keep 
accurate  records  of  all  its  transactions 
and  made  periodic  reports  to  the  Board 
of  activities  conducteid  and  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
may  audit  periodically  the  records  of  the 
contracting  party. 

(k)  To  disseminate  information  to 
producers  and  handlers  or  eligible 
organizations  through  programs  or  by 
direct  contact  utilizing  the  public 
postage  system  or  other  system(s); 

(1)  To  develop  a  marketing  policy  and. 
if  necessary,  surplus  removal  program(s) 
pursuant  to  §  994.64; 

{m}  With  the  approval  of  the 
Secretary,  to  invest,  pending 
disbursement  pursuant  to  a  plan  or 
project,  funds  collected  through 
assessment  pursuant  to  §  994.71  in 
obligations  of  the  United  States 
Government  or  any  agency  thereof,  in 
any  interest-bearing  account  or 
certificate  of  deposit  of  a  bank  that  is  a 
member  of  the  Federal  Reserve  System, 
or  in  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States  Government;  and 

(n)  To  receive  and  evaluate,  or  on  its 
own  initiative,  develop  and  budget  for 
plans  or  projects  to  promote  the  use  and 
consumption  of  eggs,  egg  products,  spent 
fowl,  or  products  of  spent  fowl,  as  well 
as  projects  for  egg  research  and 
nutrition  education  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals. 

Research  and  Promotion 

§  994.50    Advertising,  researcti.  educatkxi,- 
and  promotion  program. 

The  Board  shall  develop  and  submit 
to  the  Secretary  for  approval 
advertising,  research,  education,  and 
promotion  programs  or  projects 
undertaken  under  the  authority  of  this 
subpart.  Such  programs  or  projects  may 
provide  for: 

(a)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  or  projects  for 
advertising,  sales  promotion,  and 
consumer  education  with  respect  to  the 
use  of  eggs,  egg  products,  spent  fowl, 
and  products  of  spent  fowl:  Provided, 


51348  Federal  Regiatoc  /  Vol.  50.  No.  241  /  Monday.  December  16.  1985  /  Propo»cd  Rules 


That  any  such  program  or  project  shall 
be  directed  towards  increasing  the 
general  demand  for  eggs,  egg  products, 
spent  fowl,  or  products  of  spent  fowl; 

(b)  The  establishment  and  carrying  on 
of  research  including  nutrition, 
marketing,  and  development  projects 
and  studies  with  respect  to  the 
nutritional  attributes,  sales,  distribution, 
marketing,  utilization,  or  production  of 
eggs,  egg  products,  spent  fowl,  and 
porducta  of  spent  fowl,  and  the  creation 
of  new  products  thereof,  to  Ae  end  that 
the  marketing  and  utilization  of  eggs, 
egg  products  spent  fowl,  and  products 
of  spent  fowl  may  be  encouraged, 
expanded,  improved,  or  made  more 
acceptable,  and  the  data  collected  by 
such  activities  may  be  disseminated; 
and 

(c)  The  developm«it  and  expansion  of 
markets  outside  the  United  States  and 
additional  uses  for  eggs,  egg  products, 
spent  fowl,  and  products  of  spent  fowl. 

No  advertising  or  promotion  programs 
shall  use  false  or  unwarranted  claims  or 
make  any  reference  to  private  brand 
names  of  eggs,  egg  products,  spent  fowl, 
and  products  of  spent  fowl  or  use  unfair 
or  deceptive  acts  or  practices  with 
respect  to  quahty,  value,  or  use  of  any 
competing  product. 

§  994.51    Allocation  of  •xpeiMttture*  for 
research  and  promotion. 

(a)  At  least  5  percent  of  the 
assessments  collected  pursuant  to 

§  994.71  (cj(2),  less  projected  expenses  of 
the  Board  allocated  to  funds  collected 
pursuant  to  §  994.71(c)(2),  shall  be 
allocated  for  research  projects  involving 
diet  and  health  issues  and/or  the 
dissemination  of  information  relating  to 
diet  and  health  issues. 

(b)  At  least  5  percent  of  the 
assessments  collected  pursuant  to 

§  994.71  (c)(2),  less  projected  expenses 
of  the  Board  allocated  to  funds  collected 
pursuant  to  S  994.71(c)(2).  shall  be 
allocated  for  projects  involving  new 
product  and  new  uses  research  and 
development  and/or  marketing  of  new 
products. 

(c)  Fifteen  (15)  percent  of  the  funds 
collected  pursuant  to  §  994.71  (c)(2).  less 
the  projected  expenses  of  the  Board 
allocated  to  funds  collected  pursuant  to 
5994.71(c)(2).  shaU  be  allocated  to  those 
State  or  regional  egg  promotion, 
research,  or  nutrition  education 
programs  which  are  qualified  pursuant 
to  S  994.52.  Funding  to  qualified 
promotion,  research,  or  nutrition 
education  programs  shall  be  made  on  a 
quarterly  basis  and  shall  be 
proportionate  to  the  amount  of 
assessments  collected  pursuant  to 

§  994.71(cK2)  from  the  area  in  which  the 


qualified  promotion,  research,  and/or 
nutrition  education  program  operates. 

(d)  The  Board  shall  establish  a 
procedure  to  ensure  that  brown  eggs  are 
included  in  programs  for  promotion, 
research,  and  consumer  education  at  a 
level  which  is  equal  to  the  percentage 
for  research  and  promotion  funding 
which  is  attributable  to  brown  egg 
handler  assessments.  The  Board  may 
contract  with  a  brown  egg  producer 
and/ or  handler  organization  or  a 
committee  composed  of  brown  egg 
producers  and  handlers  for  the 
administration  of  programs  for  brown 
eggs.  i 

§  994.52    Qualified  State  or  regional  egg 
promotion,  research,  or  nutrition  education 


JMI 


(a)  Any  organization  which  conducts 
a  State  or  regional  egg  promotion 
research  or  nutrition  education  program 
may  apply  to  the  Secretary  for 
certification  of  qualification  so  that  such 
program  may  be  eligible  to  receive 
funding  pursuant  to  §  994.51(c). 

(b)  In  order  to  be  certified  by  the 
Secretary  as  a  qualified  program,  the 
program  must: 

(1)  Provide  for  tfie  conduct  of 
activities  as  defined  in  §  994.50  that  are 
intended  to  increase  consumption  of 
eggs,  egg  products,  spent  fowl,  and 
products  of  spent  fowl  generally; 

(2)  Be  financed  primarily  by  producers 
and/or  handlers,  either  individually  or 
through  cooperative  associations;  and 

(3)  Not  use  false  or  unwarranted 
claims  or  make  references  to  private 
brand  or  trade  names  in  its  advertising 
and  promotion  of  eggs,  egg  products, 
spent  fowl,  and  products  of  spent  fowl; 
and  no  funds  provided  by  the  Board 
pursuant  to  §  994.51(c)  shall  be  utilized 
to  promote  eggs  by  using  references  to 
State  or  regional  production. 

§  994.53    Cooperative  advertising, 
promotion,  and  research. 

Nothing  in  this  subpart  shall  prohibit 
the  Board  or  qualified  State  or  regional 
egg  promotion,  research,  or  consumer 
information  programs  from  engaging  in 
cooperative  advertising,  promotion,  or 
research  activities,  even  though  such 
advertising  may  utilize  a  brand  or  trade 
name  of  a  product  other  than  eggs,  egg 
products,  fowl,  or  products  of  spent 
fowl. 

Surplus  Removal 

§994.60    Market  projection. 

(a)  Except  as  otherwise  provided  by 
the  Secretary,  but  no  later  than  90  days 
prior  to  the  beginning  of  the  ensuring 
marketing  period,  or  such  earlier  date  as 
the  Board,  with  the  approval  of  the 
Secretary,  may  establish,  the  Board 


shall  develop  a  market  projection  for  the 
ensuing  marketing  period.  The  Board 
shall  consider  information  provided  by 
industry  organizations,  the  quantity  of 
eggs  that  should  be  made  available  for 
marketing  to  meet  market  requirements 
and  to  establish  orderly  marketing 
conditions,  the  prospective  imports,  and 
odier  factors  affecting  marketing 
conditions.  If  these  considerations 
indicate  that  a  surplus  condition  may 
exist  during  the  ensuing  marketing 
period,  the  Board  may  recommend  to  the 
Secretary  a  marketing  policy  for  such 
period. 

(b)  Within  the  marketing  period,  the 
Board  shall  review  its  market  projection 
and.  if  conditions  warrant,  recommend 
to  the  Secretary  any  appropriate 
changes  in  the  market  projection  for  that 
marketing  period  as  may  be  warranted. 

(c)  Notice  of  the  market  policy 
recommendations  for  a  marketing  period 
and  any  later  changes  shall  be 
submitted  promptly  to  the  Secretary  and 
shall  be  given  to  producers,  handlers, 
and  other  interested  parties  by  bulletins, 
newspapers,  or  other  appropriate  media 
and  copies  thereof  shall  be  available  for 
examination  at  the  Board  office  to  all 
interested  parties. 

§  994.6 1    Determining  the  existence  of 
surplus. 

By  utilization  of  information  received 
by  the  Board  pursuant  to  §  994.60  and 
§  994.85,  through  response  to  invitations 
for  bids  or  offers  pursuant  to  §  994.62.  or 
in  any  other  manner  approved  by  the 
Secretary,  the  Board  may  determine  the 
existence  or  non-existence  of  a  surplus 
of  commercial  eggs. 

§  994.62    Issuance  of  Invitations. 

(a)  In  order  to  determine  the  stability 
of  marketing  conditions  for  eggs  and  to 
determine  if  surplus  of  eggs  exists,  the 
Board  shall  be  authorized  to  issue 
invitations  to  producers  for  such 
producers  to  submit  bids  or  offers  for  an 
incentive  payment  to  producers  that 
market  laying  hens  to  fowl  processing 
plants  in  a  specified  period  of  time. 

(b)  For  the  purposes  of  this  subpart, 
the  term  "bid"  shall  mean  written 
tenders  from  producers  proposing  the 
level  of  incentive  payment  necessary  for 
them  to  remove  all  or  part  of  their  laying 
hens.  The  term  "offers"  shall  mean  an 
offer  from  a  producer  to  remove  all  or 
part  of  the  producer's  laying  hens  for 
receipt  of  an  incentive  payment  at  a 
level  established  by  the  Board  and 
approved  by  the  Secretary. 

§994.63    Notificatton  of  Secretary. 

(a)  Upon  a  determination  of  a  surplus 
of  eggs,  the  Board  shall  report  to  the 
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Secretary  regarding  the  projected 
quantity  of  surplus  and  the  supporting 
evidence  for  the  Board's  detemiination 
of  an  existence  of  a  surpius.  In  addition, 
the  Board  shall  prepare  and  recommend 
to  the  Secretary  a  marketing  strategy  for 
a  surphis  program  if  the  Board 
recommends  that  such  progratn  is 
necessary  to  ensure  orderly  marketing 
conditions. 

(b)  If  the  Board  recommends  that 
removal  of  the  surplus  is  necessary,  the 
marketing  strategy  developed  to  remove 
such  surplus  shall  include,  but  not  be 
limited  to.  the  following  information: 

(1)  The  proiected  number  of  laying 
hens  whidh  should  be  removed;  and 

(2)  The  projected  total  cost  of  the 
removal  strategy  recommended. 

f  994.64    Hen  removal 

(a)  PaymenL  The  Board  may  accept 
bids  or  offers  submitted  for  payment  if: 

(1)  The  Board  determines  that  a 
surplus  exists; 

(2)  The  Board  recommends  that  the 
surplus  be  removed; 

(3)  The  Board  recommends  to  the  * 
Secretary  a  removal  strategy;  and 

(4)  The  Secretary  approves  the 
removal  strategy  recommended  by  the 
Board. 

(b)  Notification.  The  Board  shall 
notify  successful  bidders  or  offerers  of 
the  acceptance  of  their  bids  or  offers 
and  shall  pay  such  persons  upon: 

(1)  Satifactory  completion  of  all 
program  requirements:  and 

(2)  Submission  of  documents  which 
the  Board  and  the  Secretary  require  to 
administer  the  program. 

(c)  Agreement.  TTie  Board,  with  the 
approval  of  the  Secretary,  and  as  a 
condition  of  participation  in  any 
program  implemented  pursuant  to  this 
section,  may  require  producers  to  enter 
into  agreements  which  may  include 
among  other  terms: 

(1)  A  detailed  statement  regarding  the 
rights  and  responsibilities  of  the 
producer  participating  in  the  program; 
and 

(2)  A  requirement  that  the  producer 
make  available  records,  and/or  submit 
reports  verifying  that  laying  hens  have 
been  marketed. 

(d)  Limitation  of  funds.  Payment  to 
successful  bidders  or  offerers  shall  tw 
expended  only  from  funds  collected     "~~ 
pursuant  to  S  994.71(c)(1). 

Expenses  and  Assessments 

§994.70    ExpenMS. 

The  Board  is  authorized  to  incur  such 
expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
the  Board  for  its  establishment, 
maintenance,  and  functioning  and  to 
enable  the  Board  to  exercise  its  powers 


and  perform  its  duties.  The  funds  to 
cover  such  expenses  shaH  be  paid  frotn 
assessments  received  pursuant  to 
i  994.71.  Following  the  initial  year  of 
operation,  the  Board  is  only  authorized 
to  incur  expenses  at  a  level  of  which  it 
receives  assessments  to  cover  such 
expenses,  with  the  exception  of  frnds 
utilized  from  reserves  pursuant  to 
§994.72. 

§994.71    Asaaasmanls> 

(a)  Each  handler  first  handlii^  eggs 
pursuant  to  regulations  issued  by  the 
Board  and  approved  by  the  Secretary. 
shall  pay  an  assessment  to  the  Board  on 
each  dozen  eggs  handled  which  are 
produced  by  producers  as  defined  in 

§  994.7  at  such  times  and  in  such  manner 
as  prescribed  by  the  Board. 

(b)  The  first  year  assessment  rate 
shall  be  at  the  rate  of  1  cent  per  dozen  of 
eggs  marketed,  of  which  Vi  cent  shall  be 
allocated  for  surplus  removal  pursuant 
to  (c)(1)  below,  and  ¥»  cent  shaU  be 
allocated  for  research,  promotion,  and 
consuoier  information  programs 
pursuant  to  (c)(2)  below.  Following  the 
initial  year  of  operation  of  the  Board,  the 
Board,  with  the  approval  of  the 
Secretary,  may  increase  or  decrease  the 
level  of  assessments  collected,  or  the 
percentage  of  assessments  allocated  to 
paragraphs  (c)(1)  or  (c)(2)  below; 
Provided.  That  the  assessment  rate  for 
assessments  allocated  to  (c)(1)  and 
(c)(2].  respectively,  shall  not  increase  at 
a  rate  greater  than  Vt  cent  per  year. 

(c)  Assessments  for  the  following 
programs  shall  be  limited  to  the 
following  maximum  rates: 

(1)  Suiplus  Removal— 1  cent  per 
dozen  eggs  marketed;  and 

(2)  Research,  promotion  and  consumer 
information — 1  cent  per  dozen  eggs 
marketed. 

The  percentage  of  assessements 
allocated  to  (2)  above  shall  be 
differentiated  from  the  amount  of 
assessments  paid  pursuant  to  (1)  above. 
Expenses  for  administration  of  this 
subpart  shall  t)e  allocated  by  the  Board 
to  the  funds  allocated  to  paragraphs 
(c)(1)  and  (c)(2)  above  on  a  pro  rata 
basis,  depending  upon  the  program 
expense  involved. 

(d)  The  Board  funds  shall  not.  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing 
governmental  policy  or  action,  except  in 
recommending  to  the  Secretary 
amendments  to  this  subpart. 

(e)  The  Board  with  the  approval  of  die 
Secretary  may  authorize  other 
organizations  or  agencies  to  act  as  tlw 
Board's  agents  to  collect  assessments  in 
its  behalf  pursuant  to  regulations 
established  by  the  Board  and  approved 
by  the  Secretary. 


9994.72    Ekom* 

At  the  end  of  a  marketing  period, 
funds  allocated  to  i  994.71(c)  (1)  and  (2) 
in  excess  of  the  year's  expenses  for 
surplus  removal  and  research. 
promotion,  and  oonsuraer  information. 
respectively,  shall  be  placed  in  separate 
special  reserves  for  those  funds,  not  to  . 
exceed  limits  as  the  Board,  with  the 
approval  of  the  Secretary  shall 
establish.  Funds  in  such  separate  speciel 
reserves  shall  be  available  for  use  by 
the  Board  for  surplus  removal  or 
research,  promotion,  and  consumer 
information  activities,  depending  upon 
the  funds  available,  during  nnharquf  ii< 
marketing  perioda.  If  the  hiada 
contained  in  a  special  reserve  exceed 
the  limit  placed  on  the  special  i 
the  Board,  with  the  approval  of  the 
Secretary,  shall  tenq>orarily  i 
collection  or  adfust  the  < 
allocations  in  )  994.71(c)  until  funds  in 
the  special  reserve  are  equal  to  or 
the  establiabed  limit 

§994.73    Accounting  o(  funds  upon 
termination  of  order. 


Any  money  collected  as  * 
pursuant  to  this  subpart  and  i 
unexpended  after  termination  of  this 
subpart  sball  be  distributed  in  such 
marmer  as  the  Secretary  nay  direct 
Provided  That  to  the  extent  practical. 
such  funds  shall  be  returned  pro  rata  to 
the  persons  from  whom  such  funds  were 
collected. 

§994.74    Late  payment  charges. 

There  shall  be  a  late  payment  charge 
imposed  on  any  handler  who  faik  to  pay 
his/her  assessment  within  the 

prescribed  time.  In  the  event  the  hanriirr 
thereafter  fails  to  pay  the  amount 
outstanding,  inchiding  the  late  payment 
charge,  within  the  prescribed  time,  there 
shall  be  imposed  an  additional  charge  in 
the  form  of  interest  on  the  outstanding 
amount  The  rate  of  such  charges  shaU 
be  prescribed  by  the  Board  with  tbe 
approval  of  the  Secretary. 

CeitjficatioB  of  Orgafliiatioos 

§994.90    CertMcalion  of  orgenimliMW. 

Any  organization  may  request  Hie 
Secretary  for  certification  of  eligibKty  to 
participate  in  nominating  membeis  and 
alternate  members  to  the  JBoard  to 
represent  the  geographic  area  in  wtridi 
the  oi^anizatkNi  represents  egg 
producers  and/or  handlers.  Such 
eligibility  shall  be  baaed,  in  addition  to 
other  available  information,  upon  a 
certified  report  submitted  by  ^e 
organization  whidi  shall  contain 
information  deemed  relevant  and 
specified  by  the  Secretary  for  the 
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making  of  such  determination,  including, 
but  not  limited  to,  the  following: 

(a)  Geographic  territory  covered  by 
the  organization's  active  membership; 

(b)  Nature  and  size  of  the 
organization's  active  membership, 
proportion  of  total  of  such  active 
membership  accounted  for  by  producers 
and/or  handlers  of  commercial  eggs,  a 
chart  showing  the  egg  production  by 
State  in  which  the  organization  has 
members,  and  the  voltmie  of  commercial 
eggs  produced  and/or  handled  by  the 
organization's  active  membership  in 
such  State(8); 

(c)  The  extent  to  which  the 
commercial  egg  producer  and/or 
handler  membership  of  such  . 
organization  is  represented  in  setting  the 
organization's  policies: 

(d)  Evidence  of  stability  and 
permanency  of  the  organization: 

(e)  Sources  from  which  the 
organization's  operating  funds  are 
derived; 

(f)  Functions  of  the  organization;  and 

(g)  The  organization's  ability  and 
willingness  to  further  the  aims  and 
objectives  of  this  subpart 

The  primary  consideration  in 
determining  the  eligibility  of  an 
organization  shall  be  whether  its 
membership  consists  of  a  substantial 
number  of  egg  producers  and/or 
handlers  who  produce  and  handle  a 
substantial  volume  of  the  applicable 
geographic  area's  commercial  eggs  to 
reasonably  warrant  its  participation  in 
the  nomination  of  members  for  the 
Board.  The  Secretary  shall  certify  any 
organization  which  the  Secretary  finds 
to  be  eligible  under  this  section  and 
such  determination  as  to  eligibility  shall 
be  final. 

Miscellaneous  Provisions 

$994.15    Reports  and  raconta. 

(a)  Upon  the  request  of  the  Board, 
with  the  approval  of  the  Secretary, 
every  handler,  including  handlers  who 
are  also  egg-type  hatchery  operators 
and/or  started  pullet  dealers,  shall 
furnish  to  the  Board  in  such  manner  and 
at  such  time  as  may  be  prescribed,  such 
information  as  will  enable  the  Board  to 
exercise  its  responsibilities  and  duties 
under  this  subpart. 

(b)  Each  handler  shall  establish  and 
maintain  for  at  least  2  succeeding  years 
such  records  and  documents  with 
respect  to  eggs  handled  and  eggs 
disposed  of  by  such  handler  as  will 
substantiate  the  reports  required  by  this 
subpart. 

(c)  For  the  purpose  of  assuring 
compliance  with  the  recordkeeping 
requirements  and  verifying  reports  filed 
by  handlers,  the  Secretary  and  the 


Board  through  its  duly  authorized 
employees,  shall  have  access  to  and  the 
authority  to  examine  such  records. 

(d)  All  information  obtained  ftx>m  the 
reports,  records,  and  documents 
required  to  be  maintained  under  this 
part  shall  be  kept  confidential  by  all 
persons,  including  employees  of  the 
Secretary  and  the  Board  and  all  officers 
and  employees  of  contracting  parties, 
and  shall  not  be  available  to  Board 
members  and  alternates  or  any  other 
handlers,  producers,  or  other  interested 
persons.  Only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  any  officer  of  the 
United  States  is  a  party,  and  involving 
this  subpart:  Except  that  nothing  in  the 
subpart  shall  be  deemed  to  prohibit  that 
such  data  and  information  may  be 
combined,  and  made  available  in  the 
form  of  general  reports  in  which  the 
identities  of  the  individual  handlers  are 
not  disclosed  and  may  be  revealed  to 
Any  extent  necessary  to  effect 
compliance  with  the  provisions  of  this 
part  and  the  regulations  issued 
thereunder. 

§994J8    Right  of  Um  Secretary. 

The  members  of  the  Board  (including 
successors  and  alternates),  and  any 
agent  or  employee  appointed  or 
employed  by  the  Board,  shall  be  subject 
to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination  or  other  act  of  the  Board 
shall  be  subject  to  the  continuing  right  of 
the  Secretary  to  disapprove  of  the  same 
at  any  time.  Upon  such  disapproval  by 
the  Secretary,  the  disapproved  action  of 
the  said  Board  shall  be  deemed  null  and 
void,  except  as  to  acts  done  in  reliance 
thereon  or  in  compliance  therewith  prior 
to  such  disapproval  by  the  Secretary. 

999447    OuratkNi Of iimnunttiee. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart, 
except,  with  respect  to  acts  done  under 
and  diuing  the  existence  of  this  subpart. 

S994J8    Deroga^ofL 

Nothing  contained  in  this  subpart  is, 
or  shall  be  construed  to  be,  in 
derogation  or  in  modification  of  the 
rights  of  the  Secretary  or  of  the  United 
States  to  exercise  any  powers  granted 
by  the  Act  or  otherwise,  or.  in 
accordance  with  such  powers,  to  act  in 
the  premises  whenever  such  action  is. 
deemed  advisable. 


§994.89    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof,  to  any  other 
person,  circumstance,  or  thing,  shall  not 
be  affected  thereby. 


§99440 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  the  Secretary. 

§  994.91    Termiitation  or  suspension. 

(a)  Failure  to  effectuate  policy  of  Act. 
The  Secretary  may  terminate  or  suspend 
the  operation  of  any  or  all  of  the 
provisions  of  this  subpart  whenever  the 
Secretary  finds  that  such  provisions  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act. 

(b)  Producer  referendum.  The 
Secretary  shall  terminate  in  accordance 
with  Section  8C(16)(B)  of  the  Act.  the 
provisions  of  the  subpart  at  the  end  of 
any  fiscal  period  whenever  the 
Secretary  finds  that  such  termination  is 
favored  by  a  majority  of  producers  who, 
during  the  preceding  fiscal  period,  have 
been  engaged  in  the  production  for 
market  of  eggs:  Provided,  That  such 
majority  has  during  such  period, 
produced  for  market  more  than  50 
percent  of  the  volume  of  such  eggs 
produced  for  market. 

(c)  Termination  of  Act.  The  provisions 
of  this  subpart  shall,  in  any  event, 
terminate  whenever  the  provisions  of 
the  Act  authorizing  them  cease  to  be  in 
effect. 

§  99442    Proceedings  after  termination. 

(a)  Upon  the  termination  of  the 
provisions  of  this  subpart,  the  then 
functioning  members  of  the  Board  shall 
continue  as  trustees  for  the  purpose  of 
liquidating  the  affairs  of  the  Board,  of  all 
the  funds  and  property  then  in  the 
possession  of  or  under  control  of  the 
Board,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  at  the 
time  of  termination.  Action  by  said 
trusteeship  shall  require  the  concurrence 
of  a  majority  of  said  trustees. 

(b)  The  said  trustees  shall  continue  in 
such  capacity  until  discharged  by  the 
Secretary;  shall  firom  time  to  time, 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  and 
records  of  the  Board  and  of  the  trustees, 
to  such  person  as  the  Secretary  may 
direct;  and  shall  upon  request  of  the 
Secretary,  execute  such  assignments  or 
other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
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title  and  right  to  all  of  the  funds, 
property,  and  claims  vested  in  the  Board 
or  the  trustees  pursuant  thereto, 
(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  by  the  Board  or 
Its  members,  pursuant  to  this  section, 
shall  be  subject  to  the  same  obligations 
imposed  upon  the  members  of  the  Board 
and  upon  the  said  trustees. 

$994.93    Effect  Of  tennlnation  or 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not:  (a)  Affect  or  waive  any  right 
duty,  obligation,  or  liability  which  shall 
have  arisen  or  which  may  thereafter 
arise  in  connection  with  any  provisions 
of  this  subpart  or  any  regulation  issued 
under  this  subpart,  or  (b)  release  or 
extinguish  any  violation  of  this  subpart 
or  of  any  regulation  issued  under  this 
subpart,  or  (c)  affect  or  impair  any  rights 
or  remedies  of  the  Secretary  or  any 
other  person  with  respect  to  any  such 
violation. 

$994.94    Patants,  copyrtghts,  tradomarfc*, 
kivontions,  wtd  publications. 

(a)  Any  patents,  copyrights, 
trademarks,  inventions,  or  publications 
developed  through  the  use  of  funds 
collected  under  the  provisions  of  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  as  represented  by  the 
Board. 

(b)  Funds  generated  by  such  patents, 
copyrights,  trademarks,  inventions,  or 
publications  shall  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board. 

(c)  Upon  termination  of  this  subpart 
the  Board  shall  transfer  custody  of  all 
patents,  copyrights,  trademarks, 
inventions,  and  publications  to  the 
Secretary  pursuant  to  the  procedure 
provided  for  in  §  994.92  of  this  subpart 

$994.95    Counterpart*. 

This  agreement  may  be  excuted  in 
multiple  counterparts  and  when  one 


counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

$994.96    Additional  pwtlM. 

After  the  effective  date  thereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  counterpart  is  executed 
by  him  or  her  and  delivered  to  the 
Secretary.  This  agreement  shall  take 
effect  as  to  such  new  contracting  party 
at  the  time  such  counterpart  is  delivered 
to  the  Secretary,  and  the  benefits, 
privileges,  and  immunities  conferred  by 
this  agreement  shall  then  be  effective  as 
to  sudi  new  contracting  party. 

S  994.97    Order  wHti  marketing  agreefnent 

Each  signatory  hereby  requests  the 
Secretary  to  issue,  pursuant  to  the  Act 
an  order  providing  for  regulating  the 
handling  of  eggs  in  the  same  manner  as 
is  provided  for  in  the  agreement 

2.  Proposal  of  the  USDA.  Agricultural 
Marketing  Service. 

A.  Section  994.35  would  read  as  set 
forth  below: 

B.  Section  994.37(f)  would  read  as  set 
forth  below: 

C.  A  paragraph  (e)  would  be  added  to 
994.64  to  read  as  set  forth  below;  and 

D.  Paragraph  (b)  of  994.91  would  read 
as  set  forth  below. 

$994.35    EstabHahment and  membership. 

There  is  hereby  estabUshed  an  Egg 
Marketing  Board,  hereinafter  called  the 
"Board"  composed  of  21  members, 
including  producers  and  handlers  and 
one  public  qsember,  and  21  alternates 
who  shall  have  the  same  qualifications 
as  the  membier  for  whom  they  are 
alternate.  Such  producer  and  handler 
members  and  alternates  shall  be 
appointed  by  the  Secretary  frpm 
nominations  submitted  pursifant  to 
9  994.37  or  in  any  other  manner  deemed 
appropriate  by  the  Secretary.  The  public 
membier  and  alternate  shall  be 
appointed  in  accordance  with 
S  994.37(f). 

$994.37    Nominations. 


(f)  Upon  appointment  of  the  initial  18 
Board  members  representing  regions 
described  in  paragraph  (d)  above,  such 
Board  members  shall  nominate,  and 
submit  to  the  Secretary  for  appointment 
2  additional  members  of  the  Board 
representing  At  Large  positions  on  the 
Board  and  2  alternates  for  such 
positions.  An  additional  position  shall 
be  filled  by  a  pubhc  member.  The  public 
member  and  alternate  member  shall  be 
selected  by  the  Secretary  in  his 
discretion. 

$  994.64    Hen  rsmovaL 


(e)  The  Board  shall  establish,  witfi  the 
approval  of  the  Secretary,  such  rules 
and  regulations  as  may  be  necessary  for 
the  implementation  and  operation  of  a 
surplus  removal  program. 

$  994.91    Temiiiwliuii  or  suspensloii> 

(b)  Producer  referendum.  (1)  The 
Secretary  shall  terminate  in  accordance 
with  Section  8(c)(16)(B)  of  the  Act  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  the 
Secretary  finds  that  such  termination  is 
favored  by  a  majority  of  producers  who. 
during  the  preceding  fiscal  period,  have 
been  engaged  in  the  production  for 
market  of  eggs:  Provided,  that  such 
majority  has  during  such  period, 
produced  more  than  50  percent  of  the 
volume  of  such  egg  for  market 

(2)  The  Board  shall  recommend  to  the 
Secretary  within  every  5-year  period 
beginning  on  the  effective  date  hereof 
that  a  referendum  be  conducted  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  the  producers. 

Copies  of  this  notice  of  hearing  may 
be  obtained  &t)m:  Janice  L  Lockard. 
Poultry  Division.  AMS,  USDA. 
Washington.  DC  20250. 

Signed  in  Washington.  DC  on  December  IOC 
1965. 

WUliam  T.  Manley. 

Deputy  Administrator,  Marketing  Prngmnu. 
[FR  Doc.  85-29547  Filed  12-11-85;  2:05  pm] 
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DEPARTMENT  OF  LABOR 
Office  of  ttw  Secretary 
29  CFR  Part  20 

Debt  Collection  Act  of  1982;  Salary 
Offset 

agency:  Office  of  the  Secretary.  Labor. 
ACTION:  Proposed  rule. 

summary:  The  Debt  Collection  Act  of 
1982  (Pub.  L  97-365),  and  other 
applicable  authority,  authorizes  the 
Federal  government  to  deduct  from  the 
current  pay  account  of  an  employee 
("salary  offset")  when  the  employee 
owes  money  to  the  United  States.  This 
proposed  rule  establishes  the 
procedures  and  policies  the  Department 
of  Labor  will  follow  in  making  a  salary 
offset. 

DATE:  Comments,  in  duplicate,  must  be 
received  on  or  before  January  30, 1986. 
aoohess:  Send  comments  to  Dennis 
McDaniel,  Office  of  the  Solicitor, 
Department  of  Labor,  Room  N2428.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

rvfr  run  imnf  iNPUfiMATlON  COf^ACT. 
Dennis  McDaniel  (202-523-7721). 
SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (Pub.  L  97-365) 
amends  the  Federal  Claims  Collection 
Act  of  1966  to  authorize  the  Federal 
government  to  employ  various  d«bt 
collection  techniques  for  the  celliection 
of  debts  owed  to  the  United  States. 
Among  these  techniques  are  those  for 
deducting  from  the  current  pay  account 
of  an  employee  ("salary  offset")  whea 
the  employee  owes  money  to  the  United 
States. 

This  proposed  rule  establishes  the 
procedures  the  Department  will  employ 
in  making  a  salary  offset. 

Executive  Order  12291 

The  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1)  an 
annual  effect  in  the  economy  of  $100 
millionor  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the 
proponed  rule  will  have  no  "signiffcant 


economic  impact  upon  a  substantial 
Bnmber  of  small  entities"  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.§8- 
354, 94  Stat.  1164  (5  U.S.C.  e05(b)j.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  SmaD 
Business  Administration  to  this  effect 
This  conclusion  is  reached  because  the 
proposed  rule  does  not.  in  itself^  impose 
any  additional  requirements  upon  small 
entities.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  9«-6tl}, 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  or  wiU  be 
submitted  for  approval  to  tiie  Office  of 
Management  and  Budget  fOMB). 

List  of  Subjects  in  29  CFR  Part » 

Government  employees.  Loan 
programs.  Claims,  Credit, 
Administrative  practice  and  procedure. 

PART  20-{  AMENDED] 

Accordingly,  Part  20  of  Title  29  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

1.  The  authority  for  Part  20  is  revised 
to  read  as  follows: 

Authority:  Pub.  L.  97-365,  Oct.  25, 1962,  96 
Stat.  1749!  31  U.S.C.  3711  et  seq.:  Sut^rt  D  is 
also  issued  under  5  D.S.C.  5511  et  seq. 

2.  Subpart  D  is  added  to  read  ae 
fbllows: 

PART  20-DCBT  COLLECTION  ACT  OF 
1982 


Sotopart  D'-Mlary  Offset 


Sec 

20.74 

20.75 

20.76 

20.77 

20.78 

20.79 


Purpose. 

Scope. 

Oefinitions. 

Agency  responsibilities. 

Notifications. 

Examination  of  records  relating  to  the 
claim:  opportunity  for  full  explanation  of 
the  claim. 

20.80  Opportunity  for  repayment. 

20.81  Hearing  on  the  obligation. 

20.82  Cooperation  with  other  DOL  agencies 
with  federal  agencies. 

20.83  DOL  agency  as  paying  agency  of  die 
debtor. 

20.84  Collections. 

20.85  Notice  of  ofTsef. 

20.86  Non-waiver  of  rights  by  paynKste. 

20.87  Refunds. 

20.88  Additional  administrative  colsction 
action.  , 

20.89  Prior  provision  of  rights  with  mpect 
to  debt. 


Sml 

30Jao    Responsibilities  of  the  Assistant 

Secretary  for  Administration  and 

Management. 

Subpart  D— Salary  offset 
|2ft74    Purpose. 

The  regulations  in  this  subpart 
establish  procedures  to  implement 
Section  5  of  the  Debt  Collection  Act  of 
lattfPub.  L.  97-365),  5  U.S.C.  5514.  This 
statute  authorizes  the  head  of  each 
agency  to  deduct  from  the  current  pay 
account  of  an  employee  ("salary  offset") 
when  the  employee  owes  money  to  the 
United  States.  This  subpart  specifies  the 
agency  jsocedures  that  will  be  available 
in  a  "sai«y  offset"  by  the  Department  of 
Labor  of  an  employee's  current  pay 
account. 

Administrative  offset  is  deffned  in  31 
U.&C.  3701(a)(1)  as  "withholding  money 
payable  by  the  United  States 
Government,  to  or  held  by  the 
Government  for  a  person  to  satisfy  a 
debt  the  person  owes  the  Government." 
A  salary  offset  is  a  form  of 
administrative  offset  and  is  separately 
authorized  and  governed  by  5  U.S.C. 
5514.  This  authority  is  consistent  with 
and  supplemented  by  administrative 
offset  regulations  of  subpart  B  of  29  CFR 
Part  20. 

§20.75    Scope. 

(a)  This  subpart  applies  to  debts  owed 
to  the  United  States  (arising  under  Labor 
Department  programs)  by  Labor 
Department  employees,  debts  owed  to 
the  United  States  (arising  under  Labor 
Department  programs)  by  employees  of 
other  federal  agencies,  and  debts  owed 
the  United  States  (arising  under 
programs  of  other  federal  agencies)  by 
Labor  Department  employees.  ("Other 
agency"  means  an  executive  agency  as 
defined  by  section  105  of  title  5  of  the 
United  States  Code  (but  not  including 
the  Labor  Department),  the  U.S.  Postal 
Service,  the  U.S.  Postal  Rate 
Commission,  and  a  military  Department 
as  defmed  by  §  102  of  title  5  of  the 
United  States  Code.) 

(b)  The  procedures  contained  in  this 
subpart  do  not  apply  to  debts  or  claims 
arising  under  the  Internal  Revenue  Code 
of  1954  as  amended  (26  U.S.C.  1  et  seq.). 
the  Social  Security  Act  (42  U.S.C.  301  et 
seq.).  or  the  tariff  laws  of  the  United 
States;  or  to  any  case  where  collection 
of  a  debt  by  salary  offset  is  explicitly  < 
provided  for  or  prohibited  by  another 
statute  (e.g.  travel  advances  in  5  U.S.C. 
5706  and  employee  training  expenses  in 
5  U.S.C.  4108). 

{e)  ThiB»subpart  does  not  preclude  an 
employee  from  requesting  waiver  of  a 
salary  overpayment  under  5  U.S.C.  5584, 
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10  U.S.C.  2774,  or  32  U.S.C.  716.  or  in  any 
way  questioning  the  amount  or  validity 
of  a  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office 
in  accordance  with  procedures 
prescribed  by  the  General  Accounting 
OfHce.  Similarly,  in  the  case  of  other 
types  of  debts,  this  subpart  does  not 
preclude  an  employee  from  requesting 
waiver,  if  waiver  is  available  under  any 
statutory  provisions  pertaining  to  the 
particular  debt  being  collected. 

§20.76    Definition*. 

(a)  "Disposable  pay"  means  that  part 
of  current  basic  pay,  special  pay, . 
incentive  pay.  retired  pay.  retainer  pay, 
or  in  the  case  of  an  employee  not 
entitled  to  basic  pay.  other  authorized 
pay  remaining  after  the  deduction  of  any 
amount  required  by  law  to  be  withheld. 
Agencies  must  exclude  deductions 
described  in  5  CFR  581.105  (b)  through 
(f)  to  determine  disposable  pay  subject 
to  salary  offset. 

(b)  As  used  in  these  regulations,  the 
terms  "claim"  and  "debt"  are  deemed 
synonymous  and  interchangeable.  A 
"debt"  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

(c)  "Employee"  means  a  current 
employee  of  an  ageiTcy,  including  a 
current  member  of  the  Armed  forces  or  a 
Reserve  of  the  Armed  Forces  (Reserves). 

(d)  "Paying  agency"  means  the  agency 
employing  the  individual  and 
authorizing  the  payment  of  his  or  her 
current  pay  account. 

(e)  "Creditor  agency"  means  the 
agency  to  which  the  debt  is  owed. 

(f)  "Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

(g)  "FCCS"  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Justice  Department  and  the 
General  Accounting  Office  at  4  CFR 
vn.letseq. 

(h)  "Waiver"  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  agency  as  permitted  or 
required  by  5  U.S.C.  5584, 10  U.S.C.  2774, 
or  32  U.S.C.  716,  5  U.S.C.  8346(b).  or  any 
other  law. ""' 


9  20.77    A0«ney  rMponslbHitiM. 

(a)  Each  Department  of  Labor  agency 
which  has  delinquent  debts  owed  under 
its  program  and  administrative  activities 
is  responsible  for  collecting  its  claims  by 
means  of  salary  offset,  in  accordance 
with  guidelines  established  by  the 
Assistant  Secretary  for  Administration 
and  Management. 

(b)  Before  collecting  a  claim  by  means 
of  salary  offset,  the  responsible  agency 
should  be  satisfied  that  salary  offset  is 
feasible,  allowable  and  appropriate, 
and.  as  otherwise  provided  in  these 
regulations,  must  notify  the  debtor  of  the 
Department's  policies  for  collecting  a 
claim  by  means  of  salary  offset. 

(c)  Whether  collection  by  salary  offset 
is  feasible  is  a  determination  to  be  made 
by  the  creditor  agency  on  a  case-by-case 
basis,  in  the  exercise  of  sound 
discretion.  Agencies  shall  consider  not 
only  whether  salary  offset  can  be 
accomplished,  both  practically  and 
legally,  but  also  whether  offset  is  best 
suited  to  further  and  protect  all  of  the 
Government's  interests.  In  appropriate 
circumstances,  agencies  may  give  due 
consideration  to  the  debtor's  financial 
condition,  and  are  not  required  to  use 
offset  of  the  full  or  partial  amount  of  the 
claim  in  every  instance  in  which  there  is 
an  available  source  of  funds. 

(d)  Before  advising  the  debtor  that  the 
delinquent  debt  will  be  subject  to  salary 
offset,  the  agency  head  (or  designee) 
responsible  for  administering  the 
program  under  which  the  debt  arose 
shall  review  the  claim  and  determine 
that  the  debt  is  valid  and  overdue.  In  the 
case  where  a  debt  arises  tmder  the 
programs  of  two  or  more  Department  of 
Labor  agencies,  or  in  such  other 
instances  as  the  Assistant  Secretary  for 
Administration  and  Management,  or  his 
or  her  designee,  may  deem  appropriate, 
the  Assistant  Secretary,  or  his  or  her 
designee,  may  determine  which  agency 
(or  agencies),  or  ofHcial  (or  officials), 
shall  have  responsibility  for  carrying  out 
the  provisions  of  this  subpart. 

(e)  Agencies  may  not  initiate  offset  to 
collect  a  debt  more  than  10-years  after 
the  Government's  right  to  collect  the 
debt  first  accrued,  unless  facts  material 
to  the  right  to  collect  the  debt  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  o^icial  of  the 
Agency  who  was  charged  with  the 
responsibility  to  discover  and  collect 
such  debts.  When  the  debt  first  accrued 
should  be  determined  according  to 
existing  laws  regarding  the  accrual  of 
debts,  such  as  under  28  U.S.C.  2415. 

§20.78    Notifications. 

(a)  The  agency  head  (or  designee)  of 
the  creditor  Labor  Department  agency 
shall  send  appropriate  written  demands 


to  the  debtor  in  terms  which  inform  the 
debtor  of  the  consequences  of  failure  to 
repay  claims.  In  accordance  wdth 
guidelines  as  may  be  estabUshed  by  tfie 
Assistant  Secretary  for  Administration 
and  Management,  a  total  of  three 
progressively  stronger  written  demands 
at  not  more  than  SCKiay  intervals  will 
normally  be  made  unless  a  response  to 
the  first  or  second  demand  indicates 
that  a  further  demand  would  be  futile 
and  the  debtor's  response  does  not 
require  rebuttal.  In  determining  the 
timing  of  the  demand  letters,  agencies 
should  give  due  regard  to  the  need  to  act 
promptly  so  that  a  debt  to  be  collected 
by  salary  offset  will  be  recovered  during 
the  employee's  anticipated  period  of 
employment  with  the  Government 

(b)  In  accordance  with  guidelines  ar 
may  be  estabUshed  by  the  Assistant 
Secretary  for  Administration  and 
Management,  the  creditor  Labor 
Department  agency  shall  send  (at  least 
30  days  prior  to  any  deduction)  written 
notice  to  the  debtor,  informing  such 
debtor  as  appropriate: 

(1)  Of  the  origin,  nature  and  amount  of 
the  indebtedness  determined  by  the 
agency  to  be  due; 

(2)  Of  the  intention  of  the  agency  to 
initiate  proceedings  to  collect  the  debt 
by  means  of  deduction  from  the 
employee's  current  disposable  pay 
account; 

(3)  Of  the  amount,  frequency, 
proposed  beginning  date,  and  duration 
of  the  intended  deductions; 

(4)  Unless  such  payments  are  excused 
in  accordance  with  the  FCCS,  of  the 
creditor  agency's  policy  concerning 
assessment  of  interest,  penalties,  and 
adminisfrative  costs; 

(5)  Of  the  employee's  right  to  inspect 
and  copy  Government  records  relating 
to  the  debt  or,  if  the  employee  or  his  or 
her  representative  cannot  personally 
inspect  the  records,  to  request  and 
receive  a  copy  of  such  records; 

(6)  If  not  previously  provided,  of  the 
opportimity  (under  terms  agreeable  to 
the  creditor  agency)  to  establish  a 
schedule  for  the  voluntary  repayment  of 
the  debt  or  to  enter  into  a  written 
agreement  to  establish  a  schedule  for 
repayment  of  the  debt  in  lieu  of  offset 
The  agreement  must  be  in  writing,  be 
signed  by  both  the  employee  tuad  the 
creditor  agency,  and  be  documented  in 
the  creditor  agency's  files  (4  CFR 
102.2(e)); 

(7)  Of  the  employee's  right  to  a 
hearing  conducted  by  an  administrative 
law  judge  of  the  Department  of  Labor,  if 
a  petition  is  filed  as  prescribed  by  the 
Department  of  Labon 

(8)  Of  the  method  and  time  period  for 
petitioning  for  hearing; 
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(9)  That  the  timely  filing  of  a  petition 
for  hearing  will  stay  the  commencement 
of  collection  proceedings,  unless  the 
creditor  agency  determines  that 

S  2a81(d)  applies  and  farther  informs 
the  debtor  of  the  basis  for  its 
determination; 

(10)  Thai  c  final  decision  on  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  d&te,  but 
not  later  than  60  days  after  the  filing  of 
the  petition  requesting  the  hearing 
unless  the  eaipioyee  requesis  and  the 
administrative  law  judge  grants  a  delay 
in  the  proceedings; 

(11)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(i)  Disciplinary  procedures 
appropriate  under  chapter  75  of  title  5, 
United  States  Code,  Part  752  of  title  5 
Code  of  Federal  Regulations,  or  any 
other  applicable  statutes  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act  sections  3729-3731  of  title  31,  United 
States  Code,  or  any  other  applicable 
statutory  authority;  or 

(iii)  Criminal  penalties  under  sections 
288,  287, 1001  and  1002  of  title  18.  United 
States  Code  or  any  other  applicable 
statutory  authority. 

(12)  Of  any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made;  and 

(13)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

(c)  Credit  Labor  Department  agencies 
shall  also  include  in  their  demand  letters 
the  notice  provisions  to  debtors  required 
by  other  regulations  of  the  Labor 
Department,  pertaining  to  disclosures  to 
credit  reporting  agencies,  administrative 
offset  from  other  sources  of  funds,  and 
the  assessment  of  interest,  penalties  and 
administrative  costs,  to  the  extent 
inclusion  of  such  is  appropriate  and 
practicable. 

(d)  The  responsible  agency  head  (or 
designee)  shall  exercise  due  care  to 
ensure  that  demand  letters  are  mailed  or 
hand-delivered  on  the  same  day  that 
they  are  actually  dated.  If  evidence 
suggests  that  the  debtor  is  no  longer 
located  at  the  address  of  record, 
reasonable  action  shall  be  taken  to 
obtain  a  current  address. 

(e)  The  creditor  Labor  Department 
agency  shall,  in  the  initial  demand  letter 
to  the  debtor,  provide  the  name  of  an 
agency  employee  who  can  provide  a  full 
explanation  of  the  claim. 

(f)  In  any  internal  Labor  Department 
collection,  the  provisions  of  S  20.78(a)- 


(e)  need  not  be  applied  to  any 
adjustment  to  pay  which  is  not 
considered  to  be  the  result  of  coUectibn 
of  a  debt  such  as  excess  pay  or 
allowances  caused  by  (1)  an  employee's 
election  of  coverage  or  a  change  of 
coverge  under  a  Federal  benefits 
program  requiring  periodic  deductions 
from  pay,  if  the  amount  to  be  recovered 
was  accumulated  in  four  pay  periods  or 
less;  or  (2)  ministerial  adjustments  in 
pay  rates  or  allowances  which  cannot 
be  placed  into  effect  immediately 
because  of  normal  processing  delays,  if 
the  amount  to  be  recovered  was 
accumulated  in  four  pay  periods  or  less. 

§  20.7*    ExamkiatkMi  of  raconto  reladng  to 
the  eteim;  opportunity  for  fuN  explanation 
of  thaciaim. 

Following  receipt  of  the  notice 
specified  in  20.78(b),  the  debtor  may 
request  to  examine  and  copy  agency 
records  pertaining  to  the  debt 

§  20.80    Opportunity  for  repayment 

(a)  The  creditor  Labor  Department 
agency  shall  afford  the  debtor  the 
opportunity  to  (1)  repay  the  debt  or  (2) 
enter  into  a  repayment  plan  which  is 
agreeable  to  the  agency  head  (or 
designee]  and  is  in  a  written  form  signed 
by  such  debtor  and  the  creditor  agency. 
The  head  of  the  agency  (or  designee) 
may  deem  a  repayment  plan  to  be 
abrogated  if.  the  debtor  should,  after  the 
repayment  plan  is  signed,  fail  to  comply 
with  the  terms  of  the  plan. 

(b)  Agencies  have  discretion  and 
should  exercise  sound  judgment  in 
determining  whether  to  accept  a 
repayment  agreement  in  lieu  of  offset 
The  determination  should  balance  the 
Government's  interest  in  collecting  the 
debt  against  fairness  to  the  debtor.  If  the 
debt  is  delinquent  and  the  debtor  has 
not  disputed  its  existence  or  amount  an 
agency  should  effect  an  offset  unless  the 
debtor  is  able  to  establish  that  offset 
would  result  in  undue  financial  hardship 
or  would  be  against  equity  and  good 
conscience,  or  the  agency  otherwise 
determines  that  offset  would  be  contrary 
to  sound  judgment 

§  20.81    Hearing  on  the  obligation. 

(a)  The  debtor  shall  have  the 
opportunity  to  obtain  a  hearing  by  an 
administrative  law  judge  of  the  agency's 
detemination  concerning  the  existence 
or  amount  of  the  debt  or  the  repayment 
schedule  proposed  by  the  agency,  and 
except  as  provided  in  %  20.75(c).  review 
by  an  administrative  law  judge  is  to  be 
the  exclusive  administrative  review 
remedy  on  the  agency's  determination 
under  these  regulations. 

(b)  The  debtor  seeking  a  hearing  shall 
make  the  request  in  writing  to  the  Chief 


Administrative  Law  Judge,  pursuant  to 
29  CFR  Part  18,  not  more  tluin  15  days 
from  the  date  the  notice  of  proposed 
salary  offset  was  received  by  the  debtor. 
The  request  for  hearing  shall  be  signed 
by  the  employee  and  state  the  basis  for 
challenging  the  determination.  If  the 
debtor  alleges  that  the  agency's 
information  relating  to  the  debt  is  not 
accurate,  timely,  relevant  or  complete, 
such  debtor  shall  fully  identify  and 
explain  with  reasonable  specificity  all 
the  facts,  evidence  and  witnesses,  if 
any,  which  the  employee  believes 
supports  his  or  her  position. 

(c)  The  hearing  ordinarily  shall  be 
based  on  written  submissions  and 
documentation  by  the  debtors.  However, 
an  opportimity  for  an  oral  hearing  shall 
be  provided  an  individual  debtor  when 
the  administrative  law  judge  determines 
that  (1)  an  applicable  statute  authorizes 
or  requires  the  agency  to  consider 
waiver  of  the  indebtedness  involved,  the 
debtor  requests  waiver  of  the 
indebtedness,  and  the  waiver 
determination  turns  on  an  issue  of 
credibility  or  veracity:  or  (2)  an 
individual  debtor  requests 
reconsideration  of  the  debt  and  the 
administrative  law  judge  determines 
that  the  question  of  the  indebtedness 
cannot  be  resolved  by  review  of  the 
documentary  evidence,  for  example, 
when  the  validity  of  the  debt  turns  on  an 
issue  of  credibility  or  veracity;  or  (3)  in 
other  situations  in  which  the 
administrative  law  judge  deems  an  oral 
hearing  appropriate.  Unless  otherwise 
required  by  law  or  these  regulations, 
any  oral  hearing  under  this  section  shall 
be  conducted  under  the  procedures  in  29 
CFR  Part  18.  Except  as  provided  imder 

§  20.79,  the  provisions  for  discovery 
shall  not  be  applicable  unless  otherwise 
ordered  by  the  administrative  law  judge. 
Procedural  and  evidentiary  rules  shall 
be  relaxed  by  the  administrative  law 
judge  to  provide  informality  and  to 
facilitate  the  hearing. 

(d)  Agencies  may  effect  a  salary  offset 
against  the  current  pay  account  of  a 
debtor  prior  to  the  completion  of  the 
hearing  procedures  required  by  this 
subpart,  if  failure  to  initate  the  offset 
would  substantially  prejudice  the 
agency's  ability  to  collect  the  debt;  for 
example,  if  the  employee's  anticipated 
period  of  employment  with  the 
Government  would  not  reasonably 
permit  the  completion  of  the  hearing  and 
recovery  of  the  debt  prior  to  termination 
of  employment.  Offset  prior  to 
completion  of  the  hearing  must  be 
prompdy  followed  by  the  completion  of 
that  hearik.g. 

(e)  If  the  debtor  seeking  a  hearing 
under  this  section  makes  the  request  for 
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review  of  the  obligation  after  the 
expiration  of  the  period  for  filing  as 
described  in  paragraph  (b)  of  this 
section,  the  admioistrative  law  judge 
may  accept  the  request  for  hearing  if  the 
debtor  can  show  that  the  delay  was 
because  of  circumstances  beyond  his  or 
her  control  or  because  of  faihire  to 
receive  notice  of  the  time  limit  (unless 
otherwise  aware  of  it). 

(f)  Upon  completion  of  the  hearing,  the 
administrative  law  judge  shall  transmit 
to  the  debtor  a  written  decision,  lliis 
decision  shall  state,  at  a  minimum:  the 
facts  purported  to  evidence  the  nattire 
and  origin  of  the  alleged  debt;  the 
administrative  law  judge's  findings  and 
conclusions,  as  to  the  employee's  and/or 
creditor  agency's  grounds:  the  amount 
and  validity  of  the  alleged  debt;  and, 
where  applicable,  the  repayment 
schedule.  If  appropriate,  the  notification 
shall  also  indicate  any  changes  in  the 
information  to  the  extent  such 
information  differs  from  that  provided, 
in  the  notification  under  §  20.78(bJ. 

§20.82    Cooparatlon with ottwrOOL and 
Fadaral  sganctos. 

(a]  Appropriate  use  should  be  made  of 
the  cooperative  efforts  of  other  DOL  and 
Federal  agencies  in  effecting  collection 
by  salary  offsest.  Generally,  paying 
agencies  should  comply  with  requests 
from  other  agencies  to  initiate  salary 
offset  to  collect  debts  owed  to  theUnited 
States,  unless  the  creditor  agency  has 
not  complied  with  applicable  regulations 
or  the  request  would  otherwise  be 
contrary  to  law. 

(b)  Unless  otherwise  prohibited  by 
law,  a  DOL  agency  may  request  that  the 
current  pay  account  of  a  debtor  in 
another  DOL  or  Federal  agency  be 
administratively  offset  in  order  to 
collect  debts  owed  the  creditor  DOL 
agency  by  the  debtor.  In  requesting  a 
salary  offset,  the  creditor  DOL  agency 
must  provide  the  paying  DOL  agency  or 
other  paying  Federal  agency  with 
written  certification  stating  (1)  that  the 
debtor  owes  the  creditor  agency  a  debt 
(including  the  basis  and  amount  of  the 
debt);  (2)  the  date  on  which  payment 
was  due;  (3)  the  date  on  which  the 
Government's  right  to  collect  the  debt 
first  accrued;  and  (4)  where  the  paying 
agency  is  another  federal  agency,  that 
the  creditor  agency's  regulations  under  5 
U.S.C.  5514  have  been  approved  by  the 
Office  of  Personnel  Management,  and 
that  the  creditor  agency  has  followed 
such  regulations  to  the  best  of  its 
information  and  belief. 

§  20.t3    DOL  agancy  as  paying  agancy  of 
thadsMor. 

Whenever  a  salary  offset  is  sought  by 
another  DOL  or  Federal  agency  from  a 


paying  DOL  agency,  the  paying  DOL 
agency  should  not  initiate  the  requested 
ofbet  until  it  has  been  provided  by  the 
creditor  organization  with  an 
appropriate  written  certification  as 
described  in  S  20.82(b).  Where  the 
creditor  agency  is  not  another  DOL 
agency,  the  creditor  agency  must  certify 
that  its  regulations  under  5  U.S.C.  5514 
have  been  approved  by  die  Office  of 
Personnel  Management  and  that  it  ^e 
creditor  agency,  has  followed  such 
regulations  to  the  best  of  its  information 
and  belief.  When  the  creditor  agency  is 
not  also  the  paying  DOL  agency,  the 
creditor  agency  should  also  be  required 
to  certify  that  if  an  administrative  or 
judicial  order  is  issued  directing  the 
paying  DOL  agency  to  pay  a  debtor  an 
amount  previously  paid  to  the  creditor 
agency,  the  creditor  agency  will 
reimburse  the  paying  DOL  agency  or 
pay  the  debtor  directly  within  15  days  of 
the  date  of  the  order. 

§20.S4    Colactiona. 

(a)  Whenever  feasible,  and  except  as 
otherwise  provided  by  law,  debts  owed 
to  the  United  States,  together  with 
interest,  penalties,  and  administrative 
costs  should  be  collected  in  full  in  one 
lump  sum.  This  is  true  whether  the  debt 
is  being  collected  by  salary  offset  or  by 
another  method,  including  voluntary 
payment.  However,  if  the  debtor  is 
financially  unable  to  pay  the 
indebtedness  in  one  lump  simi,  or  the 
amount  of  the  debt  exceeds  15  percent 
of  disposable  pay  for  an  officially 
established  pay  interval,  collection  must 
be  made  in  installments.  Ordinarily,  the 
size  of  installment  deduction  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  abilify  to 
pay.  However,  the  amount  deducted  for 
any  period  must  not  exceed  15  percent 
of  the  disposable  pay  from  which  the 
deduction  is  made,  unless  the  employee 
has  agreed  in  writing  to  the  deduction  of 
a  greater  amount.  Installment 
deductions  must  be  made  over  a  period 
not  greater  than  the  anticipated  period 
of  active  duty  or  employment,  as  the 
case  may  be  except  as  provided  in 

S  20.84  (c)  and  (d).  Where  a  DOL  agency 
is  the  paying  agency,  salary  offset  will 
ordinarily  begin  with  the  salary 
payment  made  to  the  employee  for  the 
first  pay  period  following  expiration  of 
the  30"day  notice  period  described  in 
§  20.78(b),  or  if  a  hearing  is  pending 
under  §  20.81,  the  first  full  pay  period 
following  the  date  of  the  administrative 
law  judge's  written  decision. 

(b)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  payment  is  to  be  applied  as 
among  those  debts,  that  designation 
must  be  followed.  If  the  debtor  does  not 


designate  tfie  application  of  the 
payment  agencies  should  apply 
payments  to  the  various  debts  in 
accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the  - 
facts  and  circtmistances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitatians. 

(c)  If  the  employee  retires  or  resigns  or 
if  his  or  her  employment  or  period  of 
active  duty  ends  before  ooliectkin  of  the 
debt  is  completed,  under  5  USXZ.  SSM, 
salary  offset  shall  be  bom  mihssqaimt 
payments  of  any  nature  (e^  final  salary 
payment  lump-sum  leave,  etc.)  doe  the 
employee  from  the  paying  agency  as  of 
the  date  of  separation  to  the  extent 
necessary  to  liquidate  the  debt 

(d)  If  the  debt  cannot  be  liquidated  by 
salary  offset  from  any  final  payment  doe 
the  former  employee  as  of  the  date  of 
separation,  under  5  U.S.C.  5514, 
administrative  ofbet  shall  be  from  later 
payments  of  any  kind  due  the  former 
employee  from  the  United  States. 

«20J5    Notica  of  offset 

Prior  to  effecting  a  salary  offiset  the 
paying  DOL  agency  should  advise  the 
debtor  of  the  impending  offset  This 
notice  should  state  that  the  debtor  has 
been  provided  his/her  rights  under  5 
U.S.C.  5514,  that  a  determination  has 
been  made  that  collection  by  salary 
offset  would  be  in  the  best  interests  of 
the  United  States,  the  amount  of  die 
offset  the  date  the  salary  offset  will 
begin,  and  that  the  source  of  funds  shaU 
be  fix)m  current  ^sposable  pay,  except 
as  provided  by  (c)  and  (d)  of  {  2084.  U 
evidence  suggests  that  the  debtor  is  no 
longer  located  at  the  address  of  record, 
reasonable  action  shall  be  taken  to 
obtain  a  cturent  address. 


S20J6    Non-waivar  of  lights  by  I 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  5  U.S.C.  5514,  shall  not 
be  construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  imder  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law,  unless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 

§20.87    ftoftjnds. 

(a)  Agencies  shall  promptly  refund  to 
the  appropriate  parfy  amounts  paid  or 
deducted  under  this  subpart  when — 

(1)  a  debt  is  waived  or  is  otherwise 
not  owing  to  the  United  States  (unless 
refund  is  expressly  prohibited  by  statute 
or  regulation);  or 

(2)  the  employee's  paying  agency  is 
directed  by  an  administrative  or  judicial 
order  to  refund  amounts  deducted  from 
his  or  her  current  pay. 
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(b)  Refunds  do  not  bear  interest 
unless  required  or  permitted  by  law  or 
contract. 

§20.88    Additional  administrative 
coHaction  action. 

Nothing  contained  in  this  subpart  is 
intended  to  preclude  the  utilization  of 
any  other  administrative  remedy  which 
may  be  available. 

§20J9    Prior  provision  Of  rights  With 
rasped  to  datrt. 

To  the  extent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  has 


been  previously  provided  by  the  creditor 
agency  under  some  other  statutory  or 
regulatory  authority,  the  creditor  agency 
is  not  required  to  duplicate  those  efforts 
before  taking  salary  offset. 

$20.90    RasponsiliHItles  of  the  Assistant 
Secretary  for  Administration  and 
Management 

The  Assistant  Secretary  for 
Administration  and  Management,  or  his 
or  her  designee,  shall  provide 
appropriate  and  binding  written  or  other 
guidance  to  Department  of  Labor 
agencies  and  o^icials  in  carrying  out 


this  subpart,  including  the  issuance  of 
guidelines  and  instructions,  which  he  or 
she  may  deem  appropriate.  The 
Assistant  Secretary  shall  also  take  such 
administrative  steps  as  may  be 
appropriate  to  carry  out  the  purposes 
and  ensure  the  effective  implementation 
of  this  regulation. 

Signed  at  Washington,  DC.  this  5th  day  of 
December  1985. 

William  E.  Brock, 

Secretary  of  Labor. 

[FR  Doc.  85-29587  Filed  12-13-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-2934-4] 

Ocean  Dumping  Permit  Program 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  receipt  of  application 
and  tentative  determination  to  issue  a 
research  permit  for  the  incineration  of 
chemical  wastes  at  sea,  and 
announcement  of  public  hearings  to 
receive  comments  on  this  determination. 

summary:  The  U.S.  Environmental 
Protection  Agency  has  made  a  tentative 
determination  to  issue  a  research  permit 
to  Chemical  Waste  Management.  Inc. 
(CWM),  Oak  Brook.  Illinois,  for  the 
Vulcanus  II  (the  Applicant),  to  transport 
and  incinerate  materials  as  authorized 
by  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended 
(MPRSA  or  the  Act).  Eligible  materials 
for  the  proposed  permit  are  fuel  oils 
containing  between  10  and  30  percent 
polychlorinated  biphenyls  (PCBs). 
Incineration  activities  would  be 
conducted  at  the  proposed  North 
Atlantic  Incineration  Site. 

The  proposed  research  permit,  HQ  85- 
001,  would  be  effective  for  a  six-month 
period  and  would  authorize  the 
Applicant  to  participate  in  research 
activities  that  have  been  designated  by 
the  Agency.  The  activities  to.be 
conducted  are  detailed  in  the  "Working 
Document  of  the  Proposed  Incineration- 
At-Sea  Research  Bum  Implementation 
Plan"  and  outlined  later  in  this  notice 
(see  Support  Document  E).  The 
maximum  amount  of  material  that 
would  be  incinerated  under  the 
proposed  research  permit  is  708,958  U.S. 
gallons. 

Solicitation  of  Public  Comments:  The 
purpose  of  this  notice  is  to  provide  all 
interested  parties  an  opportunity  to 
comment  on  the  Agency's  tentative 
determination  to  issue  this  permit. 
DATES:  Written  public  comments  on  this 
notice  should  be  submitted  by  January 
31. 1986. 

ADORCSSES:  Comments  should  be  sent 
to:  David  P.  Redford,  Permit  Manager, 
Marine  Permits  and  Monitoring  Branch, 
Marine  Operations  Division,  Office  of 
Marine  and  Estuarine  Protection  (WH- 
556M),  Environmental  Protection 
Agency.  Washington,  DC  20460. 

Support  documents  used  in  making 
the  tentative  determination  to  issue  this 
permit  are  available  for  examination  by 
the  public.  They  include: 

A.  Proposed  Ocean  Incineration 
Regulation,  50  FR  8222  et  seq.,  February 
28,1985. 


B.  Draft  permit  for  Chemical  Waste 
Management,  Inc.,  for  the  disposal  of 
wastes  by  incineration  at  sea,  including 
Contingency  Plan. 

C.  Draft  Work/Quality  Assurance 
Project  Plan  for  Incineration-at-Sea 
Research  Plan:  Study  Area  1,  Level  2: 
Land-Based  Testing.  October  23. 1985. 

D.  Application  for  a  research  permit 
from  Chemical  Waste  Management,  Inc. 

E.  Working  Document  of  the  Proposed 
Incineration-at-Sea  Research  Bum 
Implementation  Plan  for  the  Q^ice  of 
Water  Incineration-at-Sea  Research 
Strategy  dated  September  1985. 

F.  Final  Environmental  Impact 
Statement  for  the  North  Atlantic 
Incineration  Site  Designation,  EPA,  1981. 

G.  Incineration-At-Sea  Research 
Strategy,  Febmary  19, 1985. 

H.  Report  of  the  Incineration  of  Liquid 
Hazardous  Wastes  by  the 
Environmental  Effects,  Transport,  and 
Fate  Committee,  Science  Advisory 
Board,  April  1985. 

I.  Assessment  of  Incineration  as  a 
Treatment  Method  for  Liquid  Organic 
Hazardous  Wastes:  Summary  and 
Conclusions,  Office  of  Policy,  Planning 
and  Evaluation,  March  1985. 

].  Correspondence  between  EPA  and 
National  Oceanic  and  Atmospheric 
Administration  regarding  endangered 
species. 

K.  Memorandimi  from  the  Director  of 
the  OfHce  of  Toxic  Substances 
concurring  with  the  draft  research 
permits. 

L  Environmental  Insurance  Coverage 
for  Ocean  Incineration  Vessels,  August 
15, 1985. 

M.  Draft  Special  Endorsement — 
Incineration  Vessels:  Evidence  of 
Financial  Responsibility  for 
Incineration-at-Sea  Research  PermiL 

They  may  be  examined  at  the 
following  locations  during  normal 
business  hours: 
Environmental  Protection  Agency 

Library,  Room  2904  Mall,  401  M  Street 

SW.,  Washington.  DC  20460. 

Attention:  Ms.  Gloris  Butler,  Phone 

(202)  382-5926 
EPA  Region  II  Library,  26  Federal  Plaza, 

New  York,  New  York 
EPA  Region  II  Library,  GSA  Raritan 

Depot,  Woodbridge  Avenue,  Edison, 

New  Jersey 
New  Jersey  State  Library,  West  State 

Street,  Trenton,  New  Jersey 
Monmouth  County  Library,  Eastern 

Branch,  Highway  35,  Shrewsbury, 

New  Jersey 
EPA  Region  ID  Library,  5th  Floor,  841 

Chestnut  Street,  Philadelphia, 

Pennsylvania 
State  Library  of  Pennsylvania, 

Government  Publications  Section, 

Room  219  Forum  Building,  Walnut 


Street  and  Commonwealth  Avenue, 

Harrisburg,  Pennsylvania 
Delaware  Department  of  Natural 

Resources  and  Environmental  Control, 

Information  and  Education  Center,  89 

Kings  Highway,  Dover,  Delaware 
The  Wilmington  Institute  Library,  10th 

and  Market  Streets,  Wilimington, 

Delaware 
EPA  Central  Regional  Library,  839 

Bestgate  Road,  Annapolis,  Maryland 
Maryland  Department  of  Natural 

Resources,  Public  Affairs  Information 

Library,  Tawes  State  Office  Building 

C-1,  580  Taylor  Avenue,  Annapolis, 

Maryland 
Ocean  City  Branch,  Worcester  County 

Library.  200-14th  Street,  Ocean  City, 

Maryland 

Public  hearings  will  be  held  on  the 
dates  and  at  the  locations  and  times 
specified  below. 

1.  January  13, 1986— Port  of  History 
Museum  Theater,  Penns  Landing, 
Walnut  Street  and  Delaware  Avenue, 
Philadelphia,  Pennsylvania. 

2.  January  18, 1986 — Count  Bas;e 
Theater,  99  Monmouth  Street,  Red  Bank. 
Monmouth  County,  New  Jersey. 

3.  January  21, 1986 — Ballroom, 
Radisson  Wilmington  Hotel,  700  King 
Street,  Wilmington,  Delaware. 

4.  January  23, 198&— Compass 
Ballroom,  Sheraton  Hotel,  10100  Ocean 
Highway,  Ocean  City,  Maryland. 

For  the  Philadelphia  and  Wilmington 
hearings,  registration  will  begin  at  1:00 
p.m.  A  10-minute  staff  presentation  will 
open  the  hearings  at  2:00  p.m.  EPA  will 
accept  public  comments  until  5:00  p.m. 
The  evening  session  will  begin  at  7:00 
p.m.  and  is  scheduled  to  end  at  10:00 
p.m. 

For  the  Maryland  and  New  Jersey 
hearings,  registration  will  begin  at  8:00 
a.m.  A  10-minute  staff  presentation  will 
open  the  day's  hearings  at  9:00  a.m.  EPA 
will  accept  public  comments  until  5:00 
p.m.  with  a  break  for  lunch.  The  evening 
session  will  begin  at  7:00  p.m.  and  is 
scheduled  to  end  at  10:00  p.m. 

For  each  of  the  hearings,  anyone 
wishing  to  make  a  statement  must 
register  at  the  hearing.  Speakers  will  be 
heard  in  the  order  in  which  they  have 
registered.  Remarks  should  be 
summarized  in  Rve  minutes  or  less. 
Speakers  are  encouraged  to  submit 
written  statements  for  the  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Redford,  Permit  Manager,  (202) 

755-0231. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  May  23, 1984,  EPA  decided  to 
defer  issuance  of  operational 
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incineration-at-sea  permits  pending 
further  study  of  the  issue  and 
promulgation  of  regulations  for 
incineration  at  sea. 

In  July  1984,  an  Agency  scientiflc 
working  group  met  to  prepare  a  draft 
strategy  for  gathering  information  that 
would  address  the  technical  questions 
raised  and  to  discuss  the  possible 
environmental  effects  of  incineration  at 
sea.  This  draft  strategy  was  made 
available  to  the  public  and  was  the 
focus  of  a  public  meeting  held  in 
Washington,  D.C.,  on  November  13, 
1984.  Comments  received  on  the  draft 
strategy  were  the  foCus  of  another 
Agency  work  group  meeting  on 
December  19, 1984.  A  final  Research 
Strategy  was  issued  on  February  19, 
1985  (Support  Document  G).  EPA  also 
developed  and  proposed  extensive 
regulations  for  ocean  incineration  on 
February  28. 1985  (50  FR  8222  et  seq.) 
(Support  Document  A).  EPA  is  currently 
evaluating  comments  on  the  proposal. 

The  Research  Strategy  addresses  the 
technical  and  operational  issues  related 
to  ocean  incineration,  as  well  as  areas 
of  uncertainty  and  research  needs 
identified  by  EPA's  Science  Advisory 
Board,  scientists,  and  members  of  the 
pubUc.  The  activities  proposed  for 
inclusion  in  this  research  permit  are 
based  on  the  Research  Strategy  and 
have  been  discussed  in  detail  within 
EPA  and  with  members  of  the  Science 
Advisory  Board. 

The  Agency's  Research  Strategy  is 
based  upon  a  commonly  used  risk 
assessment  procedure  that  compares  the 
effects  of  an  effiuent  (in  this  case,  the 
incinerator's  emissions)  at  various 
concentrations  with  the  exposure 
concentration  reasonably  expected  to 
actually  occur  in  the  environment.  For 
incineration  at  sea,  the  biological 
responses  to  be  investigated  include 
reproduction,  growth,  and  other  health- 
related  changes  in  aquatic  species. 

To  determine  the  effect  of  various 
expo8iu"e  concentrations  of  emissions  on 
aquatic  organisms,  the  Agency  has 
designed  and  built  a  sampling  system 
that  draws  emissions  out  of  an 
incinerator  and  absords  the  emissions 
into  seawater.  This  seawater,  with 
different  concentrations  of  emissions, 
will  then  be  used  in  bioassays  with 
aquatic  organisms  to  determine  if  any 
effects  can  be  noted  at  the  different 
concentrations. 

The  bioassay  tests  that  the  Agency 
intends  to  use  include  juvenile  fish 
survival,  growth,  and  pathology;  mysid 
(a  shrimp-like  organism)  survival, 
growth,  and  reproduction;  sea  urchin 
fertilization;  red  algae  growth  and 
reproduction;  and  Dinophilus  (a  marine 
worm)  survival  and  reproduction.  These 


tests  are  standard  bioassay  procedures 
that  are  often  used  on  land.  Some  of 
these  short-term  chronic  tests  require 
daily  replacement  of  the  bioassay  water 
for  a  total  of  seven  days. 

Two  tests  have  been  conducted  on  the 
sampling  and  bioassay  system  to 
develop  testing  methods  and  standard 
operating  procedures  for  use  at  sea.  The 
first  test  was  designed  to  determine  the 
collection  efficiency  of  the  seawater  in 
the  sampler  for  trapping  organic 
material.  Several  organic  substances 
were  spiked  into  the  system  with 
hydrochloric  acid  (which  would  be 
present  in  a  real  incinerator)  and 
absorbed  in  the  seawater.  llie  sampling 
system  effectively  collected  the 
substances  and  showed  it  could  produce 
reliable  results. 

The  second  test  was  designed  to  test 
the  combined  sampling  and  bioassay 
system.  The  test  was  conducted  using  a 
fuel  oil  burner  in  Columbus,  Ohio,  as  the 
source  of  emissions  in  June  1985  (no 
hazardous  waste  was  burned).  This 
burner  supplied  temperature  conditions 
similar  to  those  produced  during  the 
incineration  of  wastes  at  sea  (1200 
degrees  C).  Daily  samples  were 
collected  fi^m  the  burner  for  seven 
consecutive  days  for  use  in  the  bioassay 
tests.  The  results  of  this  test  indicated 
that  the  combined  sampling  and 
bioassay  system  could  be  operated 
effectively  and  that  fuel  oil  emissions 
alone  do  not  affect  bioassay  organisms. 

The  Agency  plans  to  run  a  seven-day 
test  in  January  1986  at  a  land-based 
hazardous  waste  incinerator.  This  test  is 
designed  to  refine  the  methods  and 
standard  operating  procedures  that  were 
developed  from  the  fuel  oil  bum  and 
that  will  be  used  at  sea.  Draft  standard 
operating  procedures  are  described  in 
Support  Document  C.  The  Agency  has 
built  a  mobile  toxicology  laboratory  for 
use  during  this  land-based  test  and  for 
at-sea  tests. 

The  proposed  research  bum  is 
scheduled  to  last  19  days,  and  only  one 
of  the  vessel's  incinerators  will  be 
turned  on.  This  should  allow  enough 
time  to  conduct  the  various  tests  that 
are  needed  to  determine  the 
composition,  transport  and  effects  of 
emissions  that  are  identified  in  the 
Agency's  Research  Strategy.  Tlie  tests 
include  velocity  and  combustion 
efficiency  traverses;  sampling  for  semi- 
volatile  trace  organics  (including  PCB 
destruction  efficiency),  volatile  organics, 
particulates,  total  organic  halogens,  and 
to  determine  the  toxicity  of  emissions. 
During  this  period,  the  Agency  will  also 
conduct  two  sets  of  seven-day  aquatic 
bioassay  tests  in  the  mobile  laboratory 
on  the  incineration  vessel.  The  foUowuig 
table  outlines  the  sampling  schedule. ' 
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In  addition,  the  plume  resulting  from 
the  incineration  process  will  be  sampled 
and  modeled;  and  samples  of  air,  water, 
and  biota  will  be  collected  in  the  phune 
and  control  areas  for  determinatioD  of 
the  levels  of  indneration-related 
substances.  EPA  has  drafted  a  worldng 
docimient  that  describes  these  activities 
in  detail  (Support  Document  E). 

Plume-related  and  control  area 
sampling  and  analysis  will  provide 
information  describing  the  possible 
levels  of  emissions  in  the  environment 
These  levels  will  be  compared  to  the 
results  of  the  toxicology  tests  to 
determine  how  observed  and  modeled 
environmental  levels  of  the  emissions 
compare  to  the  levels  necessary  to  cause 
biological  responses. 

The  waste  materials  proposed  for  the 
land-based  test  and  the  at-sea  tests  are 
polychlorinated  biphenyls  (PCBs).  PCBs 
have  been  selected  as  the  waste 
material  due  to  the  abundance  of 
toxicology  data  available  on  these 
substances  which  can  be  con^rared  to 
the  results  of  the  on-board  toxicology 
tests.  A  PCB  waste  is  also  the  most 
appropriate  waste  for  these  tests 
because  it  can  be  obtained  with 
relatively  low  levels  of  other  compounds 
which  could  complicate  the 
interpretation  of  the  toxicology  results 
and  the  chemical  analysis  of  the  waste 
and  emissions. 

The  application  for  a  research  permit 
was  submitted  to  EPA  by  Chemical 
Waste  Management,  Inc.  on  May  24, 
1985.  The  Agency  has  determined  that 
the  activities  associated  with  this 
proposed  permit  have  been  found  to 
satisfy  the  requirements  of  applicable 
statutes  and  regulations  and  the  London 
Dumping  Convention  (LDC). 

A  separate  application  has  been 
received  from  At-Sea  Indnraaticm,  Inc. 
(ASI)  for  a  research  permit  for  the 
Apollo  I.  The  application  is  l>eing 
reviewed  separately  due  to  the 
uncertain  status  of  the  corporation.  Until 
the  Agency  can  verify  that  ASI  is 
capable  of  meeting  the  conditions  set 
forth  in  the  permit  and  that  ASI  can 
certify  they  are  able  to  achieve  the  goals 
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of  tbc  reaevch  program.  EPA  wnll  hold 
the  pcniu)  application  ia  abeyance. 

Section  2  of  Pub.  I.  96-572  [33  U.S.C 
1412a(b)]  authorixet  the  iaaaance  of 
research,  permits  if  the  Administrator 
determines: 

(1)  (T)hat  the  proposed  dumping 
(incineration]  is  necessary  ...  to  detennine 
whetkec  tiw  dumping  (incineietion]  of  Mch 
substance  will  unreasonably  degrade  or 
endanger  human  health,  welfare,  or 
amenities,  or  the  nuhne  enviromnsnt. 
ecoiogicai  systems,  or  economic 
potentialities. 

The  Agency  has  developed  a  sampling 
system  and  methodology  for  conducting 
toxicity  tests  on  incinerator  emissions. 
This  procedure  has  been  tested  on  land 
and  wiQ  be  ready  to  test  oa  an 
incinerator  at  sea.  Land-based  testing 
will  not  provide  the  necessary 
information  on  potential  endangerment 
or  degradation  needed  to  properly 
evaluate  incineration  at  sea.  This 
proposed  research  permit  is  necessary 
to  conduct  the  tests  at  sea,  thereby 
providing  the  essential  information. 

(2)  [T]hat  the  acaie  of  the  proposed 
dumping  is  such  that  the  dumping  will  have 
minimal  adverse  impact  upon  the  human 
health,  welfare,  and  amenities,  and  the 
marine  environment,  ecological  systems,  or 
economic  potentialities. 

A  total  of  708.956  gallons  of  PCB- 
.containing  waste  is  proposed  for  thiv 
permit  As  explained  herein,  due  to  the 
extremely  small  amoont  of  waste 
expected  to  actually  enter  the 
environment  tfie  amotmt  of  waate  to  be 
incinerated  will  not  produce  emissions 
that  adversely  impact  hum«i  health, 
welfare,  or  amenities,  or  the  marine 
environment  ecological  systems,  or 
economic  potentiabties. 

(3)  [Alfler  consultation  with  the  Secretary 
of  Commerce,  that  the  potential  tjeneffts  of 
such  research  will  outwei^  any  such 
adwrse  tanpact 

Since  the  proposed  reseanA  fs  not 
expected  to  result  in  any  adverse  impact 
and  the  intended  data  and  information 
cannot  be  obtained  by  other  means,  EPA 
believes  the  beneRts  outwei^  any 
potential  adverse  impacts.  EPA  has 
consulted  with  the  Pfetional  Oceans 
and  Atmospheric  Administration, 
Department  of  Commertx.  on  the 
selection  of  the  proposed  research  site 
(Support  Document  f).  This  public  notice 
has  been  sent  to  the  Secretory  of 
Commerce  for  conaideratiou. 

The  Agency  is  making  a  tentative 
determination  to  issua  the  permit  based 
ea  tbfr  finding  that  tha  peoposed 
incinesatian  actfvitisa  wiU  not 
imreeaonably  degrade  or  endanger 
human  health;  welfare,  or  amenities,  or 
the  marine  cnvironmait  ceoiogicid 


qniama  or  economic  potentialities;  will 
provide  needed  scientific  information: 
and  enet  the  requirements  of  PL  96-^2. 
the  MPftSA.  and  the  LDC  The  proposed 
permit  is  consistent  writh  applicablie 
critecie  in  the  Ocean  Damping 
Regulations  (40  CFR  Parts  220-228)  and 
all  applicable  regulations  and  guidelines 
of  the  LDC.  With  respect  to  the 
incineration  of  PCBs,  the  proposed 
permit  is  consistent  with  the  regulations 
in  40  CFR  7B1.70(a)  and  (b) 
implementing  provisions  of  the  Toxic 
Substances  Control  Act  (TSCA)  on 
incinerating  liquid  PCBs.  in  addition,  as 
a  matter  of  Agency  policy,  the  propcwed 
permit  is  consistent  with  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  regulations  on  land-based 
bidnerator  facilities  in  40  CFR  Part  264, 
Subpart  O. 

D.  Summary  of  Major  Provtsiens  of 
Propoaed  Pannit  and  Rationale  Ear  tha 
Provisions  Selected 

TMs  section  organizes  the  key  permit 
conditions  under  major  topic  categories. 
Under  each  category  the  key  conditions 
of  the  proposed  permit  are  summarized, 
followed  by  a  brief  explanation  of  the 
rationale  supporting  the  Agency's 
decision  to  select  these  conditions. 

Authorized  Vessel 

HQ  85-4»l:  Vulcaaua  IL 

Duration  of  the  Permit 

The  (hiratimi  of  the  proposed  permit  is 
six  months  as  required  by  33  U.S.C. 
1412a(b).  However,  the  pomit  will 
authorize  only  one  bum. 

Eligible  Wastes  and  Quantities  To  Be 
Incinerated 

Eligible  wastes  for  HQ  65-001  are 
liquid  PCB  wastes  consisting  of  between 
10  and  30  potzent  poljrchlorinated 
biphenyls  and  between  90  and  70 
percent  fuel  oiL  Ten  percent  is  the 
lowest  amount  where  an  acceptable 
destruction  efficiency  can  be  calculated 
and  30  percent  is  the  appraodmate  upper 
limit  of  PCBs  which  jrield  a  high  BTU 
content  in  the  waste.  EPA  is  Ikaiting  the 
waste  tD  PCBs  to  the  extent  possible. 

The  maximum  quantity  of  PCB  wastes 
to  be  incinerated  ia  708,958  LT.Sw  gallons. 
The  amount  of  wastes  was  determined 
by  EPA  asing  the  approximate  BTU 
content  of  PCB  wastes,  the  indnctatar 
capacity,  and  the  darBtioa  of  the 
proposed  research. 

The  approximate  ratetf  capacity  of 
•ash  incinsratoc  on  the  Vuiaamsliia 
177  ndhon  BTU  par  honr.  Aaaomiiigtha 
waate  contsns  131900  BTU  per  ptwnd  as 
stated  in  the  CWM  permit  applicatiott,. 
an  average  weight  of  &6  pfflinda  per 


gallon  (density  of  1.03  as  stated  in  the 
CWM  appUcatioii)  and  a  19-day 
research  bam  dotatien  using  only  one 
incinerator,  the  amount  of  waste  needed 
for  this  research  on  the  Vulcanus  U  is: 
177  BriUien  ITU/hr  divided  by  13,900 
BTU/lb«1Z734  Ibs/hr.  12,734  Ibs/br  X 
19  days  X  24  hours/day =5,806,704  Iba, 
5,806,704  lb*  divided  by  8,6  lbs/ 
gallon =675,198  gallons. 

Thus,  tfie  approximate  amount  of 
waste  needed  for  the  Vulcanus  IT  to 
bum  in  one  incinerator  for  19  days  is 
675,198  galltms.  Because  the  actual 
density  and  heat  content  of  the  final 
waste  load  may  vary  by  ap  to  5  percent, 
the  maximum  amount  of  waste  proposed 
for  the  Vaicanurll  \»  5  percent  greater 
than  675,196  gallons,  or  708.^8  U.S. 
galltms  (85  percent  of  capacity).  The 
actual  volume  to  be  incinerated  wiQ  be 
specified  in  the  final  permit  when  the 
actual  waste  composition  is  known.  The 
waste  volumes  above  do  not  indude  any 
auxiliary  fuel  which  may  be  used. 

Probibitions  and  Limitations  on 
Contents/Materials  To  Be  Incinerated 

HQ  85-^)01  prohibits: 

— ^PCBfi  in  concentrations  exceeding  30 
percent  or  less  than  10  percent 

— Concentrations  of  chlorobenzenes  in 
excess  of  10  percent  of  the  waste  by 
volume. 

— Concentrations  of  any  halogenated 
organic  substances  (besides  PCBaand 
chlorobenzenes)  in  excess  of  three 
percent  of  the  waste  by  wei^it 

— Quantifiable  concentrations  of  PCTa 
(petychlorinated  terphenyls). 

— Over  2^  pctfts  per  million  (ppm)  of  DDT 
and  ita  asaodated  compounds  (DDD 
and  DDE)  or  BHC  (lindane). 

— ConccBtrationa  of  2,3,7,8-TCDD 
(dioxin)  in  excess  of  detectable  levels. 

— Over  500  ppm  of  arsenic  cadmium, 
cfaxoBttom,  lead,  nickel  selenium, 
thalUem,  zinc. 

'  9  ppm  of  mercury. 
>  21.3  ppm  silver. 

— Over  350  ppm  ooppec 

— Materials  which  are  prodoeed  or  oaed 
for  radiologic^  chemical  or  biological 
wattle,  raidiaactive  wastes,  or 
maAerials  winch  cannot  be  identified 
ar  aririch  are  persistent  and  may  float 
or  mn^n  hi  sospension. 

Rationale 

As  explained  previouslgr,  itie  VA's 
intent  that  PCB  waates  with  as  htde 
inteifiiKuee  er  contaminaitioii  as 
poasMe  fans  atfaer  substanoca  be  mcd 
for  the  proposed  research.  However;.   . 
EPAieoegttizeslikatPCBwattKscm  ' ' 
contafca  ehlaeabenasnes  is  i 
te  one-third  tha  ananitf:  of  I 
ThasefsBtr  ap  to  10  poaant 
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chlorobenzenes  by  volume  are  allowed 
in  the  waste.  EPA  also  recognizes  that 
the  70-90  percent  of  the  non-PCB  waste 
mixture  will  not  be  entirely  pure. 
Therefore,  the  Agency  is  proposing 
specific  limitations  on  certain  additional 
substances  to  ensure  that  the  amounts 
of  these  substances  will  be  minimal. 
This  will  minimize  interference  and 
ensure  that  the  presence  of  other 
substances  will  not  create  any  potential 
for  adverse  impact  to  human  health  or 
the  environment. 

When  issuing  ocean  incineration 
permits,  the  Agency  must  also  abide  by 
the  regulations  of  the  LDC.  Regulation  4 
of  the  LDC  ocean  incineration 
regulations  requires  pilot  scale  tests  to 
be  undertaken  when  doubt  exists  as  to 
the  thermal  destructibility  of  a  waste 
proposed  for  incineration.  Technical 
guideline  5.1.2  lists  five  substances  for 
which  pilot  scale  tests  are  required: 
polychlorinated  biphenyls  (the 
substance  with  which  this  proposed 
research  is  to  be  conducted), 
polychlorinated  terphenyls  (PCTs), 
tetrachloro-dibenzo-p-dioxin  (TCDD  or 
dioxin).  benzene  hexachloride  (BHC  or 
lindane),  and  dichlorodiphenyl 
trichioroethane  (DDT)  and  its 
derivatives.  The  Agency  has  data 
conHrming  the  thermal  destructibility  of 
PCBs,  TCDD,  BHC  and  DDT  but  has  no 
data  confirming  the  thermal 
destructibility  of  PCTs;  therefore,  under 
the  proposed  research  permit,  PCTs  are 
prohibited  in  the  waste  to  be  incinerated 
in  a  "quantifiable  concentration."  This 
will  ensure  that  any  PCT  residues 
entering  the  marine  environment  after 
incineration  are  rapidly  rendered 
harmless  or  present  as  trace 
contaminants  as  required  by  LDC 
technical  guideline  5.2.2. 

A  quantifiable  chemical  concentration 
is  defined  as  the  minimum  concentration 
of  a  discrete  constituent  in  a  chemical 
waste  mixture  that  can  be  detected, 
identified  and  quantified  without 
confirmatory  analysis.  The  amount  of 
this  concentration  will  vary  depending 
on  the  chemical  constituent  possible 
interferences  of  other  constituents  in  the 
chemical  waste,  and  testing  methods. 
Quantifiable  concentrations  for  most 
organochlorine  substances  are  most 
likely  to  be  1-2  ppm. 

Because  the  Agency  has  data 
verifying  the  ability  of  incinerators  to 
destroy  DDT  and  its  associated 
conyjounds  (DDD  and  DDE),  BHC,  and 
TCDD,  the  proposed  permit.would 
restrict  the  concentration  of  DDT  and  its 
associated  compounds  (DDD  and  DDE) 
and  BHC  to  the  range  of  the  most  likely 
quantifiable  concentrations 
(approximately  2  ppm).  The  proposed 


permit  would  restrict  the  concentration 
of  2,3,7,8-TCDD  to  a  nondetectable  level. 
As  described  in  Support  Document  E, 
the  analytical  techniques  for  conducting 
the  2,3,7,8-TCDD  analysis  will  be  high 
resolution  gas  chromatography  and 
either  low  or  high  resolution  mass 
spectrometry.  High  resolution  mass 
spectrometry  will  be  used  as  a 
confirmatory  analytical  technique.  By 
using  these  techniques,  a  detection  limit 
in  the  range  of  one  to  ten  parts  per 
billion  is  expected.  These  levels  are  not 
expected  to  cause  interference  with  the 
proposed  research,  and  any  emissions 
will  be  rapidly  rendered  harmless  as 
required  by  the  LDC  due  to  the  small 
quantities  allowed  in  the  waste  and  die 
required  PCB  destruction  efficiency  of 
99.9999  percent. 

Limits  are  placed  on  the  above-listed 
metals  to  ensure  that  the  surviving 
metallic  particulates  will  not  cause  the 
applicable  marine  water  quality  criteria 
or  the  limiting  permissible 
concentrations  defined  in  40  CFR  227.27 
to  be  exceeded,  and  also  to  preclude 
interference  from  metals  in  die 
emissions  toxicology  tests. 

A  model  was  developed  for  EPA  for 
use  in  prior  proposed  permits  to 
determine  the  maximum  concentration 
of  metals  which  could  be  included  in  a 
waste  mixture  and  still  satisfy  the 
environmental  criteria  of  40  CFR  Part 
227.  The  model  used  a  combination  of  a 
mixing  zone  model  and  a  plume 
dispersion  model  to  calculate  the 
maximum  concentrations  of  metals  in 
the  stack  gases  and  initial  waste 
mixture  so  that  the  marine  water  quality 
criteria  for  the  metals  would  not  be 
exceeded.  A  summary  of  the  model  may 
be  found  in  Appendix  A  of  the  February 
28. 1985,  Proposed  Ocean  Incineration 
Regulation.  50  FR  8222  et  seq.  (Support 
Document  A). 

Other  than  silver,  which  the  model 
indicated  should  not  exceed  21.3  ppm  in 
the  waste  mixture,  mercury,  which 
should  not  exceed  9  ppm,  and  copper, 
which  should  not  exceed  350  ppm, 
metals  could  be  in  higher  concentrations 
than  the  500  ppm  requirement  included 
in  the  proposed  permit  and  still  would 
not  exceed  the  marine  water  quality 
criteria  for  each  of  the  metals.  In  order 
to  limit  the  amount  of  metals  in  the 
waste  used  for  this  research  to  the 
lowest  levels,  EPA  has  kept  the  limits  of 
21.3  ppm  for  silver,  9  ppm  for  mercury, 
and  350  ppm  for  copper.  All  of  the  other 
heavy  metals  listed  cannot  exceed  500 
ppm  individually.  By  limiting  the 
amounts  of  heavy  metals  in  the  waste, 
EPA  is  confident  that  these  amounts  %vill 
not  affect  the  research  and  that  any 
toxicity  observed  in  the  concentrated 


emissions  will  be  attributed  to  the 
organic  content  and  not  to  trace  metals. 

High-level  radioactive  wastes; 
materials  whidi  are  imxluced  or  used 
for  radiological,  chemical  or  biological 
warfare;  materials  which  cannot  be 
identified:  or  which  are  persistent  inert 
synthetic  or  %vhich  may  float  or  remain 
in  suspension  are  prtrfubited  by  the  Act 
and  Section  227.5  of  the  Ocean  Dumping 
Regulations. 

Before  low-level  radioactive  wastes 
can  be  disposed  in  the  ocean,  the 
applicant  and  the  administrator  of  EPA 
must  cfMnply  with  the  requirements  of  33 
U.S.C.  1414(i)(l)-{i)(4)(A)  and  Congress 
must  authorize  by  resolution  a  permit 
for  the  disposal  of  low-level  radioactive 
wastes  in  accordance  with  33  U.S.C 
1414(i)(4)(B).  Because  these 
requirements  have  not  been  met  low- 
level  radioactive  wastes  are  prohibited 
in  this  permit 

Auxiliary  fuels  must  meet  the 
specifications  for  used  oil  burned  for 
energy  recovery  in  40  CFR  Part  266 
Subpart  E  (50  FR  49164,  November  29, 
1985).  This  requirement  will  ensure  that 
everything  burned  in  the  indnerator 
besides  the  PCB  waste  material  itself 
would  satisfy  land-based  requirements 
for  safety  burning  oU  in  a  burner  without 
an  emission  control  device. 

Analysis  of  Wastes  Required  Before 
Incineration  Cruise 

The  Ocean  Dumping  Regulations  at  40 
CFR  227.5(c)  prohibit  the  dumping  of 
wastes  which  are  insuCBdenUy 
described  to  determine  their  impact  on 
the  environment  EPA  is  requiring  the 
Applicant  to  supply  information  on  the 
chemical  constituents  in  the  waste 
mixture  (oiganics  and  metals)  and  a 
description  of  the  waste's  heat  content, 
percent  moisture,  percent  ash  and 
solids,  specific  gravity,  viscosity, 
radioactivity,  percent  halogen,  percent 
nitrogen,  and  percent  sulfur  before 
loading  the  vessel.  This  level  of  detail  is 
sufficient  to  determine  if  the  wastes 
meet  the  permit  conditions.  Hie 
Apphcant  is  to  submit  the  analysis  of 
the  wastes  to  EPA  before  the  wastes  are 
loaded  onto  the  vessel 

EPA  will  take  duplicate  samples  and 
sample  splits  and  submit  them  for 
analysis  to  verify  the  analytical  results 
obtained  by  the  Applicant  on  the 
original  samples.  Also,  EPA  may 
analyze  the  wastes  from  dockside 
storage  or  the  vessel's  storage  tanks  to 
ensure  that  new  wastes  have  not  been 
added  or  other  wastes  substituted  from 
the  time  the  wastes  were  transported  to 
the  vesseL 

The  Applicant  is  to  report  the  name  of 
the  person(s)  or  finn(8)  producing  the 
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waste  aadiwikatba  My  of  I 
bs  iaciasraled  •■•  frouk  I 
waste  nitat  whisk  an  sabject  to  a  coart. 
state  at  EPA  Gkaau^ordec.  TUft 
inConaaliM  wift  aMist  EPA  aod  tk» 
states  im  vcrifyiag  the  location  aod  final 
dispaaitisa  of  sudt  waslea  and  BBay 
assist  EPA's  dHermimilian  as  to 
whether  the  wastes  meet  the  penajl 
conditions^ 

Pennit  Manager's  AuthorisaHan  fer 


The  Permit  Manager  is  the  official 
who  w91  make  d^sioos  on  alt  aspects 
of  the  permit  and  who  is  ultimately 
respofcnble  for  ensuring,  that 
incineration  operations  are  carried  out 
safefy  and  ef^aientty.  The  person 
designated  as  the  Pennit  Manager  is: 
David  P.  RedTordl  Marine  Permits  and 
Monitoring  Branch,  Marine  OperatioBS 
Division.  OfRce  of  Marine  and  &tuarine 
Protection  (WH-556M),  Office  of  Water. 
U^.  Environmental  Ptotection  Agency. 
401  M  Street  SWr^  ivssnmgton.  DC 
2046a 

The  Kmit  Manager  will  serve  as  the 
EPA  Ifrsjiect  Officer  ror  afl  emissions 
sampling  and  ehemicat  analysis 
contracts  which  the  Applicant  accepts 
as  part  of  this  research.  All  reports  and 
data  from  these  contractors  shall  he  sent 
to  the  Pennit  Manager  at  ^ke  same  time 
as  they  ate  sent  to  the  AppbcanL 

The  analytical  results  of  waste  and 
auxiliary  fuel  analyses  will  be  submitted 
hy  the  Applicant's  cantraet  laboratories 
to  the  f^raiit  Manager  to  ensure  that  the 
wastes  da  not  contain  any  prohibited 
material.  The  Permit  Manager  wilt 
verify  that  the  anaiyticai  results 
obtained  from  the  duplicate  samples  are 
in  agreement  with  the  analyticsl  results 
submitted  by  the  Applicnt  har  the 
origin^  sanqrics;.  If  thePtocmit  Manager 
is  convioeed  that  the  wastes  meet  the 
specifications  of  the  permit,  he  will 
aalhacizc  the  loading  of  the  vesseL 
Loading  of  the  vessel  may  begin  oniy- 
witb  written  autfanrizatioa.  and  this 
written  aathorizatian  most  remain  on 
board  the  vessel  at  all  times. 

The  authorization  for  loading  is.  Cor  all 
pnctical  parposest  an  authorisition  br 
incineration.  However,  should  the 
analysis  of  any  sample  taken  by  EPA 
from  tlie  vessel's  tanks,  dockside 
storage  tanks  or  hnra  the  blending/ 
holding  tffliks  demonstrate  the  presence 
of  compounds  that  were  oot  ia»  or  wrere 
in  coneeatrations  greater  than  that 
indicated  in.  the  ori^nal  analysis  of  tlie 
AppUcanl's  samplps  bom  the  blending/ 
hokijng  tanks,  the  Permit  Manager  shall 
teraunate  the  incinceration  if  die  newly 
discovered  compounds  or  the 
concent  rations  of  these  compounds  are 
not  ehgihie  for  incineration. 


PuutMffnuua 

Section  223.J(aI{9f  states  that  the 
permit  shall  mctu(&  a  pod  thmngh  or 
from  whh:h  the  wastes  will  be 
transported.  The  proposed  permit  lists 
the  Port  of  Philadtelphia,  P>.-nnsytvania, 
as  the  toetfing  port. 


Naetb 


Site 


TraasfMMtutHMt  of 
Coasts 


Tlboi$git 


.    The  US,  Coast  Gaard  Captm'n  ofthe 
Port  monitors  the  loacfing  of  the  vessel 
and  sets- requirements  for  the  passage  of 
the  vessel  to  the  incineratioo  teseaKh 
site.  Prior  to  toadiBg  the  vessel,  the 
results  of  the  waste  analyses  vnH  he 
providied  to  the  Captain  of  the  Pbrt  to 
assist  him  in  fulfHTTng  his 
respoBsibililies.  and  a  test  of  the 
Contingency  Plan  wilt  be  conducted  to 
determine  if  the  Plan  bmctions  {>ropeily. 

During,  transit  &oai  the  point  a£ 
loading  toward  the  incinpratioa  site, 
sestrictioas  i*ritl  {jg.  placed  "p""  the 
incineration  vesseL  These  include 
daylight  tranail  only  above  Ship  John 
Shoal  light,  a  tug.  escort  above  the 
Dela%vare  Memorial  Bridge,  two-mile 
minimum  visibility,,  and  a  U.S.  Coast 
Guard  escort  enforcing,  a  moving  safety 
zone  around  the  vessel  above  the 
Delaware  Memorial  Bridge.  These 
restrictions  are  proposed  to  ensure  safe 
transport  of  the  vessel.  A  US.  Coast 
Guard  shiprider  wUI  be  on  board  during, 
all  or  part  of  the  fransil  of  the  vessel  to 
and  firem  the  incineration  site. 

Incineratkm  Restarck  S/te 

As  provided  in  40  CFR  22a4(d).  sites 
used  Cor  research  permits  can  be 
speciBed  as  »  permit  condition  rather 
than  designated  threagh  a  prior 
rulemaking  procedure.  F<»  the  parpose 
of  this  proposed  research  permit.^  the 
incineration  activities  would  be 
conducted  at  the  proposed  North 
Atlantic  Incinceration  Site,  the  center  of 
which  is  located  140  nautical  miles  (nml] 
east  of  Delawaie  Bay. 

Use  of  this  sits  Coca  research  peimit 
does  m}t  constitute  approval  for  any 
other  incineration  activities  unless 
explicitly  approved  under  separate 
regulatory  or  penoii  processes. 

Sectun  22a4{d)  of  the  Oceaa 
Dumping  Begulatiaos  states  that  sites 
designated  far  research  as  part  of  a 
penait  will  be  determined  by  the  "i*^— 
of  the  proposed  study.  EPA  has 
evahiated  the  site  according  to  the 
criteria  of  tlie  Ocean  Dumping 
Regulations  (Part  228)  and  tht 
requirements  of  the  LDC  and  has 
determined  that  it  is  suitable  for  the 
purpose  of  the  proposed  research. 
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As  parf  of  the  ndcmakmg'  etntt  to 
desigiMfte  the  sfle  f47  FV  STTTSSf  an 
mivinMuiwMiai  rnipecr  sTaremenT  (u^^ 
was  prepared  for  the  site  fStipport 
Document  Ff.  Based  en  paMie 
coaments,  an  assessment  of  the  impact 
of  Mwtnesahon  on  endangered  species 
was  also  piepettd  {Support  Document 
]).  These  aacoHKiits  (rescribe  me 
softaMlKy  el  the  site  lor  inctserattott 
purposes. 

C^ieraLagPataateign 

In  EPA's  i>w^nna».  the  operatfng 
conditions  specified  wtti  ensore  timt  tte 
inciaerater  aMaiaa  and  makitaiiw  a 
combustion  eflfaiiw«.y  of  at  fciast  OT.95 
plus  orninvfUVpeKCBl  aadi  a 
resultant  uuifcuttJop  sfficiaaey  of  at 

MinimoB  aad/^sr  aw>iimttm.  aa 
appropriate,  opantiag  uaMlMtwis  ate 
based  as  BPA's  aomanitated  dM»  and  ' 
hast  iii^iiaiiiiiig  jadjaieat  that  aptteaat 
coBihastlga  aad  destrueHaa  wtll  occur  if 
the  established  operating  conditions 
exist  Minimum  operating  comfiMens  afe 
given  {lar  temperatare  and  oxygen,  and  a 
aiaxiflMMa  for  carbon  monoxide,  hacams 
these  arc  tite  three  key  parameters  thaC 
assure  comptete  combustion  of  the 
chemical  wastes. 

If  the  tempera  tore  er  oxygen  levet 
falls  below  the  specified  minimnms 
(1100  dagrees  C  and  9  pcfcent, 
respectively)  or  carbon  awnoxide  rises 
t  specific  maximum  of  100  ppm, 
:  devices  shat  off  die  flow  of 
the  waste  to  the  incinerator  within  four 
secondbs. 

The  AgiBcy  believes  that  by 
maiateiBing  the  required  oxygea.  cariMM 
nionniudi.  carbon  dioxide,  temperatara 
and  dwaH  time,  the  incinerators  an  the 
vessel  aie  capabtc  of  majntaining  a 
desteuction  efficiency  greater  thn 
99.9910  percent  for  PCBs. 

Undfc  caoditieas  similar  to  those 
required  in  the  proposed  research 
permit,  the  VuicaiwsU  has  been  tested 
forite  contfaustion  efflLiewcy  and 
destruction  effintenry  for  five 
coBpouBds.  TkB  resnlHag  combnatJoa 
efficieactes  averaged  SBlM  percent., 
wfafcfai  is  above  that  laqateed  for  tfaia 
pKepoaad  pemdt  and  ite  dastiurtiaa 
rffiriffnctea  for  the  five  sofastanoas 
tested  indicated  that  eompaaiwh  arith 
heate  of  conbastiott  sjmilar  ta  PCBs 
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should  be  destroyed  at  better  than 
99.9809  percent 

Based  upon  this  data  and  the  fact  that 
the  proposed  researdi  pennit  will 
require  that  adequate  combustion 
efficiency  be  maintained  as  weH  as  the 
oxygen,  carbon  monoxide,  carbon 
dioxide,  and  temperature  restrictions, 
the  Agency  believes  that  the  vessel 
should  attain  PCB  destruction 
efficiencies  greater  than  96.9809  percent. 

Autoauxtic  Waste  Feed  Shut-off  Device* 

Automatic  waste  feed  shut-off  devices 
stop  die  flow  of  the  wastes  to  the 
incinerator  whenever  the  flame  goes  out 
or  the  minimum  temperature,  minimum 
level  of  oxygen  in  the  combimtion  gases, 
maximum  level  of  carbon  monoxide,  or 
maximum  waste  feed  rate  to  the 
incinerator  are  reached.  These 
parameters  were  selected  because 
temperature,  oxygen,  and  carbon 
monoxide  are'the  key  parameters  in 
determining  the  operating  efficieDcy  of 
the  incinerators,  ia  addition,  whenever 
the  devices  monitoring  temperature,  air 
flow,  oxygen,  carbon  monoxide,  cartwn 
dioxide  and  waste  feed  flow  and/or 
auxiliary  fuel  (if  used]  fail,  the 
automatic  waste  feed  shvH^  devices 
are  activated.  Continnous  monitoring 
and  recording  of  these  parameters  are 
required  in  <mier  to  calculate 
combustion  efficiency  and  dwell  tioie 
and  to  assure  overall  incinerator 
performance  aiKi  safety  to  shipboard 
personnel. 

Monitoring  and  Recording 
Requirements 

Automatic,  tanqier-proof  devices  are 
to  continuous  monitor  and  record  once 
every  three  minates  temperataie,  air 
flow,  oxygen,  carbon  nmaoxide.  carbon 
dioxide,  and  waste  feed  and/ or 
auxiliary  fuel  (if  used). 

At  least  hourly  recordings  of  time, 
date,  wind  speed  and  direction,  and 
vessel  positioo.  coarse,  and  speed  are  to 
be  made 

All  the  above  monitoring  data  are  to 
be  submitted  to  the  Permit  Manbger  for 
evaluation  of  compliance  with  the 
operating  conditioits  and  monitoring 
requirements  of  die  permit. 

All  raw  data  resulting  from  the 
activities  oi  this  permit  shall  be 
available  for  put>bc  inspection  at  the 
office  of  the  Permit  Manager. 

In  EPA's  nidgroent.  the  readings  for 
temperature,  air  flow,  oxygen,  carbon 
dioxide  and  waste  feed  and/or  auxiliary 
fuel  (if  used),  together  with  other  vessel 
operating  information  listed  above,  are 
needed  to  verify  that  the  opnating 
conditions  have  been  met,  that  the 
incineration  took  place  at  the  desi^wted 


site,  and  that  there  were  no  direct 
discharges  of  wastes  into  die  water. 

Inatrumem  Calibration 

Instrument  calibrations  are  necessary 
to  assure  that  the  measwing  devices  are 
giving  true  readings. 

Calibration  of  the  instruments 
measuring  temperatuie,  air  flow,  draft 
(relative  pressure)  in  the  combustion 
chambers,  oxygen,  carbon  monoxide, 
carbon  dioxide,  waste  feed  fknv  and 
auxiliary  fael  (if  used)  is  to  be 
performed  before  the  vessel  leaves  port 
and  m  accordance  with  raanofactorers' 
recommendations,  or  more  frequently  if 
conditions  warrant.  A  permanent  record 
is  to  be  made  of  eadi  calibration. 

Other  Requirements 

•  The  air  pressure  in  the  incinerator 
room  shall  be  greater  than  that  inside 
the  incinerator  in  order  to  protect 
shipboard  personnel  by  preventing 
fugitive  emissioas  frooi  die  incmerator. 

•  Bvciy  four  hows,  OB  appropriate 
radio  frequencies,  the  vessel  sbsU 
transmit  its  location,  course,  and  speed, 
and  warn  other  ves^s  not  to  pass 
closer  than  three  naatica)  m}e»  astern  fai 
order  to  keep  other  vessels  aware  c^  its 
movements  and  restrictive  operations. 

•  No  black  sraolce  or  extension  of  the 
flame  is  to  be  above  the  plane  of  the 
stack.  These  occonences  indicate 
incomplete  combusticm  And  are 
prohit^ted  by  the  London  Dumping 
Convention's  Incineration  Regulations. 

•  Ammonia  and  snlfurhexafluoride 
are  to  be  added  to  the  phime  as 
necessary  to  make  it  visible  and 
detectable  for  plume  modeling. 

This  will  also  assure  that  other  ships 
will  be  aware  of  and  avoid  the 
incineration  research  operations. 

•  Pump  room  bilge  water  shall  be 
incinerated  at  sea  or,  on  return  to  port, 
either  incinerated  in  EPA-ai^>roved 
land-based  facilities  or  treated  in 
accordance  with  applicaUe  EPA 
regulations.  In  no  case  are  diese  waters 
to  be  discharged  directly  to  the  ocean  or 
into  the  harbor. 

This  provision  ensures  that  all 
possible  measures  will  be  taken  to 
protect  the  environment. 

•  Vessel  and  incinerator  certificates 
are  required  as  a  condition  of  the  pennit. 

The  permit  specifies  that  a  valid 
Letter  of  Certification  for  Vakanua  IJ 
under  Pub.  L.  97-389  and  other  permits 
as  required  be  on  board  the  vessel  and 
prominently  displayed  on  the  bridge  as 
required  by  the  Lomkm  Dumping 
Convention  and  U.S.  laws  and  treaties. 
These  certificates  indicate  that  the 
vessel  and  the  incmerators  have  met  the 
international  and  U.S.  requirements 
necessary  for  the  safe  operation  of  die 


vessel  and  that  aD  reasonable  safety 
precautions  have  been  taken. 

•  The  AppHcant  must  comply  with  aD 
applicable  Federal  or  state  requirements 
for  hazardous  waste  generation. 
collection,  storage,  transportation, 
reporting,  labeling  and  disposal, 
whether  or  not  they  are  specifically 
mentioned  in  the  permit  Particularly 
pertinent  cue  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act.  and 
section  6(e)  of  the  Toxic  Substances 
Control  Act  The  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances  or  his  designated 
representative  must  give  written 
approval  of  the  incinerator  before  any 
incineration  of  wastes  containing  PCBs 
may  take  place.  Support  Document  K 
contains  this  written  approval 

•  As  part  of  EPA's  research  pro^wB, 
the  Amdicant  will  conduct  all  waste  and 
emission  sampling  and  chemical 
analyses  as  desoUied  in  A^iendix  A  of 
the  permit  (which  is  also  Support 
Document  E).  Aliqoots  ol  all  samples 
analyzed  will  be  arduved  for  EPA.  Tke 
Permit  Manager  may,  however,  bassd 
upon  the  results  of  early  tests,  choose  to 
modify  sampling  activities  to  enaufe  that 
valid  results  are  obtained. 

Verification  of  Permit  Conditiona 

EPA  is  requiring  that  a  shiprider  be  on 
board  the  vessel  during  the  incineration 
cruise  to  provide  24-hoar-per-day 
coverage  of  all  activities.  The  shiprider 
will  be  an  EPA  emplojree.  A  Principal 
Shiprider,  an  EPA  employee  appointed 
by  the  Pennit  Manager,  has  t^ 
authority  to  terminate  a  b«m  if.  in  the 
Shiprider's  opinion,  any  term  of  the 
permit  is  not  being  met  or  harm  to 
human  health  or  welfare  or  the 
environment  is  occurring  or  is  about  to 
occur. 

An  EPA  shiprider  is  included  as  • 
condition  of  the  permit  to  provide  fal 
and  continnous  obsnvation  of 
incineration  activities  because  the 
natme  of  incineration  activities  at  sea 
precludes  unannounced  spot  diecfcs. 
Automatic  tamperproof  monitoring 
devices  will  also  be  operating. 

Contingency  Plan 

The  Contingency  Plan  describes  the 
safety  equipment  and  procedures  of  the 
vessel  and  the  notice,  communication 
network  and  action  that  would  be 
implemented  by  the  Applicant  should  an 
accident  or  other  emregency  occur.  The 
vessel  is  classified  as  a  Type  11  chemical 
ship  which  means  that  to  be  certified  by 
the  International  Maritime  Organization 
and  the  U.S.  Coast  Guard,  there  must  be 
significant  degree  of  cargo  containment 
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capability.  The  vessel  has  double  hulls 
and  double  bottoms,  and  the  wastes  are 
stored  in  several  independent 
compartments  in  the  interior  of  the 
vessel;  thus,  there  is  little  likelihood  that 
a  collision  would  cause  the  loss  of  the 
entire  cargo  of  stored  wastes.  In 
addition,  the  safety  equipment  and  its 
placement  on  board  the  vessel  is 
governed  by  the  Safety  of  Life  at  Sea 
Convention  (SOLAS).  The  Contingency 
Plan  in  the  application  also  covers 
responses  to  potential  incidents 
including  spills,  collisions,  fires, 
explosions,  groundings,  etc.  EPA 
t)eiieves  a  Contingency  Plan  is  essential 
to  respond  rapidly  to  emergencies  and 
to  minimize  environmental  and  human 
health  consequences  of  any  emergency. 

In  addition  to  reporting  requirements 
specified  under  other  statutes  or 
regulations,  the  proposed  permit 
requires  a  full  written  report  of  any 
incident  and  any  activities  carried  out 
under  the  Contingency  Plan  within  ten 
working  days  after  the  termination  of 
the  bum  in  which  the  incident  occurs. 
However,  if  jettisoning  the  cargo  due  to 
life-threatening  incidents  is    - 
contemplated  or  is  carried  out 
immediate  verbal  notification  of  the  U.S. 
Coast  Guard  and  the  Permit  Manager  is 
required. 

In  addition  to  the  safety  precautions 
built  into  the  vessel  and  the  procedures 
included  in  their  Contingency  Plans  the 
U.S.  Coast  Guard  issues  a  Notice  to 
Mariners  warning  other  ships  of  the 
vessel's  operations.  A  U.S.  Coast  Guard 
Shiprider  will  be  present  during  all  or 
part  of  the  transit  to  and  h-om  the 
incineration  site.  Also,  the  Captain  of 
the  Port,  Philadelphia,  must  be  notified 
24  hours  before  sailing:  the  vessel  is 
precluded  from  sailing  if  there  are  any 
conditions,  as  identified  by  the  Captain 
of  the  Port,  which  would  interfere  with 
the  safe  passage  of  the  vessel  to  the 
incineration  site  or  research  activities. 
The  Contingency  Plan  will  be  tested 
prior  to  loading  the  vessel  to  ensure  that 
the  plan  works.  This  test  will  involve  a 
hypothetical  spill  scenario  where  all  the 
emergency  notification  and  clean-up 
contracts  will  be  called,  and  their  ability 
to  mobilize  will  be  evaluated  by  the 
Permit  Manager  and  the  U.S.  Coast 
Guard.  Any  changes  to  the  Contingency 
Plan  shall  be  completed  to  the 
satisfaction  of  the  Captain  of  the  Port, 
Philadelphia,  prior  to  the  first  loading  of 
the  vessel. 

Evidence  of  Financial  Responsibility 

The  proposed  permit  includes  the 
provision  that  the  applicant  must 
establish  and  maintain  evidence  of 
financial  responsibility  to  cover  the  cost 
of  clesnup  and  damage  claims  from 


unanticipated  releases  during  the  term 
of  the  permit  (six  months).  The  amount 
of  financial  responsibility  must  l>e  at 
least  $60  million  and  may  be  established 
through  one  or  more  of  the  following: 
insurance,  qualification  as  a  self-insurer, 
guarantee,  surety  bond  or  letter  of 
credit. 

Amount  of  Financial  Responsibility 

The  Agency  is  proposing  that  the 
applicant  demonstrate  financial 
responsibility  in  the  amount  of  $80 
million  based  on  a  number  of 
considerations,  designed  to  ensure  that 
adequate  financial  resources  would  be 
available  from  the  applicant  to  cover 
cleanup  and  damage  claims  in  the  event 
of  an  unanticipated  release  of  the 
hazardous  wastes  to  be  incinerated.  The 
MPRSA  does  not  include  explicit 
provisions  related  to  financial 
responsibility.  However,  the  Agency 
believes  that  the  broad  purposes  of  the 
MPRSA  and  the  rulemaking  authority 
provided  to  the  Administrator  under  the  * 
statute,  as  well  as  traditional 
acceptance  of  the  imposition  of 
appropriate  financial  responsibility 
requirements  upon  permittees  for 
activities  presenting  potential  risk  to  the 
public  health  and  welfare,  provide 
strong  support  for  imposing  a 
requirement  that  permittees  maintain 
evidence  of  financial  responsibility. 

In  developing  these  proposed 
requirements,  EPA  has  looked  to  other 
statutes  including  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq., 
and  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6901  et  seq.. 
which  establish  hability  and/or 
financial  responsibility  requirements. 
RCRA  authorizes  the  Agency  to  require 
a  demonstration  of  financial 
responsibility  as  may  be  necessary  and 
desirable.  Section  3004,  42  U.S.C.  6924. 
CERCLA  provides  that  the  operator  of  a 
facility  (which  would  include  a  land- 
based  incinerator)  is  liable  for  the  total 
costs  of  cleanup  in  addition  to  $50 
million  for  natural  resources  damages. 
Section  107(a),  42  U.S.C.  9607(a).  While 
the  potential  liability  for  a  vessel  under 
CERCLA  is  limited  to  $300  per  gross  ton 
or  $5  million,  whichever  is  greater 
(section  107(c),  42  U.S.C.  9607(c)],  the 
Agency  believes  that  it  may  be 
appropriate  to  consider  a  vessel,  when 
conducting  incinerator  operations,  more 
analogous  to  a  land-based  incinerator 
than  a  transport  vessel  for  purposes  of 
determining  potential  financial 
responsibility.  Therefore,  the  Agency  is 
proposing  to  require  a  demonstration  of 
financial  responsibility  of  at  least  $60 
million  to  cover  $50  million  for  natural 
resource  damage  claims  and  a  projected 


maximum  cost  of  cleanup  of  $10  million. 
The  $10  million  cleanup  cost  is  based  on< 
an  estimate  contained  in  a  recent  study 
prepared  for  the  EPA  Office  of  Policy, 
Planning  and  Evaluation. 
"Environmental  Insurance  Coverage  for 
Ocean  Incineration  Vessels"  (August  15, 
1985).  (Support  Document  L.)  The  study 
estimated  the  maximum  total  cost  for 
cleanup  of  materials  that  float  on  the 
surface  or  wash  up  on  beaches  from  a 
spill  in  Mobile  Bay)  and  at  an  offshore 
bum  site.  The  study  estimated  the  cost 
of  cleanup  in  the  bay  incident  (which 
would  be  relevant  to  Delaware  Bay  to 
approach  $10  million,  while  the  bum  site 
cleanup  costs  would  be  approximately 
$3  million.  The  Agency  chose  the  larger 
estimate  of  $10  million. 

It  is  also  worth  noting  that  pending 
legislative  amendments  to  CERCLA 
would  confirm  that  vessels  when 
conducting  incineration  operations  were 
subject  to  the  same  liability  provisions 
as  land-based  facilities  and  may 
authorize  the  Agency  to  require 
demonstrations  of  financial 
responsibility  in  excess  of  $5  million,  the 
Agency  believes  that  these  amendments 
will  be  enacted  prior  to  the  issuance  of 
the  re8e{ux:h  permit. 

The  Agency's  proposal  is  consistent 
v\rith  its  proposed  ocean  incineration 
regulations  (50  FR  8222,  February  28, 
1985).  In  the  proposed  regulations,  the 
Agency  requested  public  comment  on  a 
requirement  that  any  permittee  have  a 
level  of  liability  insurance  between  $50 
million  and  $500  million.  During  this 
proposed  single  research  bum,  the 
Agency  believes  $60  million  would 
provide  substantial  coverage  for 
responding  to  any  cleanup  and  damage 
claims  that  may  result  from  an 
unanticipated  release. 

While  the  Agency  continues  to  believe 
that  the  MPRSA  authorizes  it  to  require 
a  demonstration  of  financial 
responsibility  of  at  least  $60  million,  the 
Agency  recognizes  that  questions  have 
been  raised  regarding  the  Agency's 
authority  to  require  any  amount  above 
$5  million.  A  1985  report  by  the 
Congressional  Research  Service  entitled 
"Authority  of  EPA  to  Impose  Financial 
Responsibility  Requirement  as 
Condition  for  Ocean  Incinerafion 
Permits'"  concluded  that  the  MPRSA 
does  not  authorize  the  Agency  to  require 
evidence  of  financial  responsibility  in 
excess  of  amounts  authorized  for 
vessels  in  CERCLA  (i.e.,  $5  million).  This 
position  was  echoed  in  comments  on  the 
proposed  ocean  incineration  regulations. 
The  permit  applicant.  Chemical  Waste 
Management.  Inc.,  also  has  taken  the 
position  that  EPA  has  no  authority 
under  the  MPRSA  to  require  evidence  of 
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flnancial  reaponsftiifitjr  in  excess  of  die 
amounts  authorized  by  CESCLA,  and 
that  the  eppropriate  CEKCLA  aiBoiiiits 
are  those  applicable  to  veeaela.  Le..  $300 
per  gross  ton  or  $5  million. 

The  Agency  solidts  public  f^mm^nt 
on  the  appropriatencM  of  its  proposed 
level  of  financial  lesponsibiUty  for  this 
research  penmL  Tbe  Ageaey  is  also 
considering  whether  a  level  in  the  range 
of  $5  milUon  trooklbe  more  appropriate 
given  the  carrent  CERCLA  Rabifity  for 
vessels.  Such  a  level  more  closely 
reflects  the  current  levels  of  financial 
responsibility  required  by  existing 
RCRA  regulations.  Regulations  under 
RCRA  currently  require  land-based 
incinerators  to  demooatrata  financial 
responsibility  of  at  letwt  $2  ndilioa  for 
claims  resohdng  from  "sadden  and 
accidental"  releases.  40  CFR  264.147. 

Several  commenters  on  the  proposed 
ocean  incineration  regulations  invested 
that  commercial  liability  insurance  in 
any  amount  approaching  $60  million 
was  not  available.  The  inability  of  the 
applicant  to  obtain  insurance  for  $60 
million  is  potentially  a  problem*  a  given 
the  current  state  of  the  enviranmental 
insurance  market  To  assist  in 
alleviating  this  potential  problem,  the 
Agency  is  proposing  to  aUow  alternative 
mechanisms  to  demonstrate  financial 
responsibility. 

Mechanisms  for  Establishing  Assurance 
of  Financial  Responsibility 

The  proposed  permit  authorizes  tfie 
permittee  to  demonstrate  financial 
responsibility  through  one  or  more  of 
five  medianisma:  insarance. 
qualification  as  a  self-insurer,  guarantee, 
surety  bond  or  letter  of  credit 
Depending  on  tf»e  nechanism  selected 
by  the  permittee,  special  provisions  will 
apply  with  respect  to  each  mechanism. 

The  first  mechanism  is  insarance.  In 
the  proposed  ocean  incineration 
regulations,  EPA  proposed  ^t 
permittees  provide  evidence  of  financial 
responsilnlity  throng  ase  of  liaUUty 
insurance.  That  same  mechanism  is 
available  for  the  applicant  of  this 
research  permit.  The  applicant  in  fact 
has  submitted  insurance  policies 
covering  activities  under  the  proposed 
permit.  The  policies  are  included  with 
the  permit  application  (Support 
Document  D).  The  policies  mdude  a  hull 
policy  in  the  amount  of  $13.75  million,  a 
limited  war  risk  policy  attached  as  a 
clause  to  the  hull  policy,  a  P&I  policy  of 
$350  million  and  a  special  policy  to 
cover  claims  arising  oat  of  the  ase  oi 
Vulcanus  II  At  an  incinerator  vessel  in 
the  amount  of  $10  million. 

If  the  applicant  chooses  to  use 
insurance  as  the  mechanism  for 
demonstrating  financial  responsibihty. 


the  policies  will  have  to  include  a 
special  endorsement  wfeidi  the  Agency 
has  develc^wd  (St^port  Document  M). 
The  special  endorsement  would  amend 
any  insurance  agreement  to  clarify  the 
obligations  of  the  insured  and  insurer 
with  respect  to  potential  liabilities  that 
may  arise  under  the  research  permit 
With  these  special  provisions,  EPA 
believes  that  insurance  wonld  provide  a 
suitable  mechanism  for  demonstratii^ 
financial  responsibility. 

While  the  proposed  ocean 
incineration  regnlabois  woold  reqnire 
that  a  drmonstratioa  cf  financial 
responsibility  be  made  thn»gh 
insurance.  EPA  has  decided  to  allow  tbe 
penaittee  to  make  sudi  a  (iemanstration 
through  alternative  mecbaniSBis. 
CERCLA  [section  106(a).  42  U.&.C    . 
9608(a)]  and  RCRA.  as  amended. 
[section  3004(t).  42  US.C.  6024{t)}  allow 
for  tbe  demonstration  of  financial 
responsibility  tbroogh  the  alternative 
means  which  EPA  is  proposing  to  be  . 
available  to  the  permittee  for  tbe 
researdi  permit.  EPA  believes  it  is 
appropriate  to  allow  such  alternative 
mechanisms. 

Therefore,  the  second  mechanism  is 
qualification  as  a  self-insurer.  This  is  a 
test  of  financial  soundness.  The  current 
RCRA  financial  responsibility 
regulations  mclude  a  financial  test  for 
establishing  financial  assurances  for 
closure  and  post-closure  care  and  for 
demonstrating  financial  responsibility  to 
cover  claims  resulting  ban  sudden  ud 
accidental  releases.  [See  40  CFR 
264.143(f).  264.145(1).  264.147  (a)(2)  and 
(f).]  The  Agency  has  determined  that  the 
financial  test  under  i  264.147(f)  provides 
the  appropriate  requirements  for 
adequately  assessing  the  financial 
soundness  of  a  permit  applicant  U  the 
applicant  chooses  to  demonstrate 
financial  responsibility  by  qualifying  as 
a  self-insurer,  the  Agency  will  apply  test 
provisions  similar  to  those  in 
S  264.147{f].  For  example,  the  Agency 
would  use  the  same  multipliers 
contained  in  the  RCRA  test  [te.,  net 
working  capital  and  tangible  net  worth 
each  at  least  six  times  the  amount  of 
liability  coverage  (in  this  case  the 
amount  would  be  $380  million),  see 
i  264.147(f)(l)(i)(A)I.  The  financial  test 
will  work  so  that  the  applicant  who 
passes  it  will  have  the  financial 
capability  to  cover  potential  liabihties 
arising  during  operation  under  the 
permit 

A  closely  related  third  mechanism  is 
the  guarantee  or  corporate  guarantee. 
Under  this  mechanism,  ^e  appHcant 
could  meet  financial  responsibility 
requirements  by  obtaining  a  guarantee 
from  another  entity  that  met  the 
financial  test  requirements.  The  (^ject  is 


to  allow  a  qualified  parent  corporation 
to  provide  evidence  of  financial 
responsibihty  for  a  subsidiary.  At  this 
time,  the  Agency  would  reshrct  the 
guarantee  to  dris  nse.  The  parent- 
guarantor  would  be  required  to  meet  tfie 
same  requirements  as  tfie  applicant- 
subsidiary  using  the  financial  test  bt 
effect  die  parent-guarantor  "stands  in 
the  shoes"  of  the  appKcant  as  far  as 
demonstrating  financial  responsibility. 
This  mechanism  currently  is  authorized 
under  tfie  RCRA  finaitcial  responsibtKty 
regulations.  40  CFR  2e4.143(f)  and 
264.145(f). 

The  last  two  medianisms  are  tbe 
surety  bond  and  letter  of  credit  Also 
authorjged  onder  the  RCRA  regolatioas 
[40  CFR  264.143  (c),  (d)  and  264.145  (c). 
(d)],  these  mediairisms  generally  rely  on 
commitments  by  ontside  financial 
institntions  to  perform  or  pay  for 
specified  obHgations  of  the  opphcant 
The  Agency  does  not  anticipate  that 
either  of  these  mechanisms  will  be  used 
by  the  applicant  for  die  researdi  permit 
However,  if  the  appHcant  chooses 
either,  die  Agency  would  rely  on 
existing  RCRA  rc^nlatory  requirements 
to  derriop  appropriate  provisimis  for 
such  a  mechsnisra. 

Modifications  to  or  Revocation  ofdte 

Permit 

The  permit  may  be  modified  or 
revoked  for 

•  Tlie  violation  of  any  provision  of 
the  permit  including  any 
misrepresentation,  inaccaracy,  or  failure 
to  disclose  all  relevant  facts  in  the 
permit  application. 

•  A  change  hi  any  condition  or  fact 
upon  whidi  the  permit  is  based. 

•  Faihae  to  meet  the  permit 
conditions. 

Penalties 

The  following  penalties  are  provided 
in  tbe  Marine  Protection,  Research,  and 
Sanctuaries  Act: 

•  Civil  penalty  of  up  to  $50A)0  per 
violation  per  day. 

•  Criminal  penalty  of  iq>  to  $5aOOO 
per  vioIati(n  per  day  and/or  one  year  in 
prison. 

Permit  Issued  by  the  Assistant 
Administrator  for  Water 

The  Administrator  defegated  the 
authority  to  issue  at-sea  incineiation 
permits  to  the  Assistant  AdministFatar 
for  Water  on  September  la  li83. 

III.  Findings 

Introduction 

According  to  33  U.S.C.  1412atb). 
research  permits  for  dumping 
(incineration)  of  industrial,  waste  may  be 
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issued  if  the  Administrator  makes  the 
determinations  specified  in  that  section. 
Pursuant  to  section  1412a(b),  the  Agency 
has  determined  that  the  proposed 
dumping  will  have  minimal  adverse 
impact  upon  human  health,  welfare  and 
amenities,  and  the  marine  environment, 
ecological  systems,  and  economic 
potentialities;  and  that  the  potential 
beneHts  of  such  research  outweigh  any 
adverse  impacts. 

As  discussed  above  in  Part  I.,  the 
Agency  has  made  these  determinations 
with  respect  to  the  proposed  research 
permit.  The  factors  for  reviewing  and 
evaluating  ocean  dumping  permit 
applications  and  for  making  the 
determination  to  issue  the  permits  are 
set  forth  in  section  102  of  the  MPRSA  (33 
U.S.C.  1412).  The  specific  criteria  for 
evaluating  permit  applications  are  set 
forth  in  the  Ocean  Dumping  Regulations, 
40  CFR  Parts  220-228.  EPA  has  not  yet 
promulgated  specific  criteria  for 
incineration-at-sea  activities.  However, 
a  regulation  containing  such  criteria  was 
proposed  on  February  28, 1985  (50  FR 
8222  et  seq.),  and  a  final  regulation  is 
being  prepared.  Until  such  criteria  are 
promulgated,  the  Agency  will  evaluate 
research  permit  applications  under  the 
current  regulations.  Although  it  is  not 
required,  the  draft  permit  meets  the 
applicable  criteria  proposed  by  the 
Agency  in  the  February  28, 1985,  ocean 
incineration  regulation.  In  making  these 
evaluations,  the  Agency  will  also  apply 
the  standards  and  criteria  binding  on  the 
United  States  under  the  London 
Dumping  Convention  to  the  extent  that 
application  of  such  criteria  does  not 
relax  the  requirements  of  the  Act. 

As  part  of  its  tentative  determination 
to  issue  the  research  permit,  EPA  also 
examined: 

•  The  regulations  in  40  CFR  761.70(a) 
implementing  TSCA  (15  U.S.C.  2601, 
Pub.  L  94-466,  Oct.  11, 1976),  because 
the  research  proposes  the  incineration  of 
PCBs: 

•  The  regulations  in  40  CFR  264.340- 
264.351  implementing  the  requirements 
for  land-based  incinerators  under  the 
Solid  Waste  Disposal  Act,  as  amended 
by  RCRA  (42  U.S.C.  6905,  6912(a),  6924, 
6925,  and  6927),  because  it  is  Agency 
policy  to  have  incineration-at-sea 
permits  at  least  equivalent  to  land- 
based  incinerator  permits,  unless  there 
is  a  specific  reason  which  renders  the 
land-based  requirements  unnecessary 
for  incineration  at  sea. 

•  The  guidance  of  the  U.S.  Coast 
Guard  on  the  adequacy  of  the 
Contingency  Plan  in  implementing 
procedures  to  protect  the  environment,  if 
accidents  or  life-threatening  incidents 
should  occur  in  the  harbor  or  at  sea. 


A  summary  of  each  provision  in  the 
above  regiUations  and  the  guidance  of 
the  U.S.  Coast  Guard  is  provided  below. 

Compliance  With  the  Ocean  Dumping 
Regulations 

(a)  Section  220.3(e)— Research 
Permits  and  §  220.3(f)— Permits  far 
Incineration  at  Sea.  Section  220.3(e) 
states  that,  in  general,  research  permits 
may  be  issued  when  it  is  determined 
that  the  scientific  merit  of  the  proposed 
project  outweighs  the  potential 
environmental  or  other  damage  that  may 
result  fit)m  the  dumping  (incineration). 

EPA  has  concluded  that  the  research 
to  be  conducted  under  this  proposed 
permit  is  necessary  to:  (1)  Address  areas 
of  concern  raised  by  various  groups:  (2) 
verify  methodologies  used  in  the  past; 
and  (3)  provide  information  for  the 
management  of  a  future  permitting 
program.  EPA  has  further  concluded  that 
potential  damage  from  incineration 
actiMtities  is  minimal  given  the  limited 
scope  of  these  activities,  and  is 
outweighed  by  the  scientific  merit  of  the 
project. 

Section  220.3(0  states,  among  other 
things,  that  permits  for  incineration  of 
wastes  at  sea  will  be  issued  only  as 
research  permits  (except  for  certain 
limited  conditions)  until  specific  ocean 
incineration  criteria  are  promulgated. 
While  ocean  incineration  criteria  have 
been  proposed,  they  are  not  final. 
Therefore,  ocean  incineration  permit 
applications  will  be  evaluated  using 
those  established  for  research  permits. 

(b)  Section  221 — Applications  for 
Ocean  Dumping  Permits.  Section  221 
outlines  several  provisions  that  must  be 
contained  in  permit  applications.  The 
Applicant  has  met  these  requirements. 

(c)  Section  223.1 — Contents  of 
Permits.  Section  223.1  lists  several  terms 
and  conditions  that  must  be  included  in 
permits.  The  draft  permit  contains  all  of 
the  listed  items  except  for  %  223.1(a)(4), 
"A  description  of  relevant  physical  and 
chemical  properities  of  the  material  to 
be  dumped  [incinerated]."  As  set  forth 
in  the  draft  permit,  a  complete  physical 
and  chemical  analysis  of  the  waste  will 
be  presented  to  EPA  before  the  Permit 
Manager  authorizes  the  loading  of  a 
vessel. 

(d)  Section  224— Records  of 
Permittees.  Section  224  contains  record- 
keeping and  reporting  requirements  that 
the  applicant  must  meet.  These 
requirements  are  included  in  the  draft 
permit. 

(e)  Section  227— Criteria  for  the 
Review  and  Evaluation  of  Ocean 
Dumping  Permit  Applications.  The 
criteria  that  are  used  in  reviewing  and 
evaluating  ocean  dumping  permits,  as 


required  by  section  102  of  the  MPRSA. 
are  set  forth  in  40  CFR  Part  227. 

(1)  Subpart  A — General.  Subpart  A  of 
Part  227  states  that: 

(a)  If  the  applicant  satisfactorily 
demonstrates  that  the  material, proposed  for 
ocean  dumping  satisfies  the  environmental 
impact  criteria  set  forth  in  Subpart  B,  a 
permit  for  ocean  dumping  will  be  issued 
unless: 

(1)  There  is  no  need  for  the  dumping,  and 
alternative  means  of  disposal  are  available, 
as  determined  in  accordance  with  the  criteria 
set  forth  in  Subpart  C;  or 

(2)  There  are  unacceptable  adverse  effects 
on  esthetic  recreational  or  economic  values 
as  determined  in  accordance  with  the  criteria 
set  forth  in  Subpart  D:  or 

(3)  There  are  unacceptable  adverse  effects 
on  other  uses  of  the  ocean  as  determined  in 
accordance  with  the  criteria  set  forth  in 
Subpart  E. 

In  applying  the  criteria  for 
incineration-at-sea  permits,  EPA 
evaluated  the  emissions  resulting  bora 
the  incineration  of  mixed  liquid 
chemical  wastes  as  the  materials  to  be 
disposed  of  by  ocean  dumping.  The 
emissions  may  include  hydrochloric 
acid,  carbon  dioxide,  carbon  monoxide, 
water  vapor,  and  trace  amounts  of 
metallic  oxides,  silicate  ash,  surviving 
organic  compounds  and  partially 
combusted  organic  compounds. 

(2)  Subpart  B — Environmental  Impact. 
Subpart  B,  §9  227.4-227.13,  sets  specific 
environmental  impact  prohibitions, 
limits  and  conditions  for  the  dumping  of 
materials  in  the  ocean.  Section  227.4 
states  that: 

if  the  applicable  prohibitions,  limits  and 
conditions  are  satisfied,  it  is  the 
determination  of  EPA  that  the  proposed 
disposal  will  not  unduly  degrade  or  endanger 
the  marine  environment  and  that  the  disposal 
will  present: 

(a)  No  unacceptable  adverse  effects  on        . 
human  health  and  no  significant  damage  to 
the  resources  of  the  marine  environment; 

(b)  No  unacceptable  adverse  effect  on  the 
marine  ecosystem; 

(c)  No  unacceptable  adverse  persistent  or 
permanent  effects  due  to  the  dumping  of  the 
particular  volumes  or  concentrations  of  these 
materials:  and 

(d)  No  unacceptable  adverse  effect  on  the 
ocean  for  other  uses  as  a  result  of  direct 
environmental  impact. 

EPA  finds  that  the  proposed  permit 
meets  these  requirements  because: 

•  Wastes,  such  as  high-level 
radioactive  wastes;  materials  produced 
or  used  for  radiological,  chemical,  or 
biological  warfare;  materials 
insufficiently  described  by  the  applicant: 
or  persistent  inert  synthetic  or  natural 
materials  are  prohibited  from  the  wastes 
eligible  for  incineration. 

•  The  stack  emissions  will  not 
contain  any  of  the  prohibited 
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constituents  in  (  227.6(a)  except  those 
which  are  "rapidly  rendered  harmless" 
as  provided  for  under  S  227.6(h).  The 
determination  that  the  wastes  are 
"rapidly  rendered  harmless"  is  being 
made  on  the  basis  that  the  permit  meets 
or  exceeds  the  Incineration  Regulations 
and  Technical  Guidelines  of  the  London 
Dumping  Convention  and  on  the  basis 
that  incinerator  plume  modeling  and 
oceanic  dispersion  modeling  conducted 
to  date  have  demonstrated  that  any 
organic  compounds  or  metals  contained 
in  emissions,  resulting  from 
incinerations  which  achieve  destruction 
efficiencies  of  99.9999  percent,  will  not 
cause  marine  water  quality  criteria  or 
the  marine  aquatic  life  "no  effect" 
concentrations  for  these  materials  to  be 
exceeded.  The  limitations  placed  on  the 
waste  materials  as  part  of  the  proposed 
permit  further  ensure  that  these 
constituents  will  not  be  present  in  the 
emissions. 

•  The  proposed  permit  limits  the 
quantities  of  metals  allowed  in  the 
wastes  and  require  operating 
parameters  such  that  any  emission 
products  of  metals  or  organochlorines 
are  below  the  limiting  permissible  levels 
as  required  in  {  227.8. 

•  The  proposed  permit  is  consistent 
with  S  227.9  because  the  quantity  of 
material  in  the  emissions  will  not 
damage  the  ocean  environment  or 
reduce  its  amenities  based  on  the 
monitoring  conducted  to  date  which 
shows  no  detectable  adverse 
environmental  impact. 

•  The  activities  conducted  under  the 
proposed  permit  meet  the  requirements 
of  S  227.10  because  the  incineration  site 
is  away  ^m  fishing  areas,  outside 
normal  shipping  fairways  for 
commercial  and  recreational  vessels, 
and,  as  previous  monitoring  data  has 
indicated,  the  emissions  pose  no  threat 
to  fishing,  navigation,  shorelines  or 
beaches. 

•  The  purpose  of  accepting  this  permk 
application  is  to  further  evaluate  the 
possible  environmental  impacts  of 
incineration. 

(3)  Subpart  C— Need  for  Ocean 
Dumping.  Subpart  C  of  Part  227  (40  CFR 
227.14-227.16)  sets  forth  the  basis  on 
which  an  evaluation  will  be  made  of  the 
need  for  ocean  dumping,  and 
alternatives  to  ocean  dumping.  Because 
the  specific  factors  outlined  in  §  227.15 
may  not  be  applicable  for  all  cases, 
§  227.14  allows  for  an  evaluation  of  the 
applicability  on  an  individual  permit 
basis. 

EPA  does  not  believe  that  the  specific 
factors  are  applicable  for  this  proposed 
research  permit  since  the  permit 
responds  to  requests  to  conduct  ocean- 
incineration-related  research. 


The  EPA  Science  Advisory  Board  has 
completed  a  review  of  the  incineration 
of  liquid  hazardous  waste  (Support 
Document  H).  One  of  the  conclusions  is 
that  research  needs  to  be  conducted  to 
determine  the  chemical  composition  and 
toxicity  of  emissions  resulting  firom  the 
incineration  process.  EPA's  Office  of 
Policy,  Planning  and  Evaluation  has 
completed  their  assessment  of 
incineration  as  a  method  for  destroying 
liquid  hazardous  wastes  (Support 
Document  I),  and  reached  a  similar 
conclusion. 

The  research  proposed  to  be 
conducted  under  this  research  permit 
has  been  designed  to  address  the  issues 
raised  in  both  of  these  studies  and 
issues  raised  by  the  public  in  public 
meetings  and  tvritten  conunents.  All 
these  issues  were  taken  into  accoimt  in 
the  preparation  of  tfcie  Agency's 
Research  Strategy,  wK^ch  was 
completed  on  February  19, 1985,  and  is 
the  basis  for  this  proposed  research 
permit. 

Based  on  the  above,  the  Agency 
believes  that  there  is  a  need  for  this 
research  permit. 

(4)  Subpart  D.  Part  227— Impact  of  the 
Emissions  on  Esthetic,  Recreational, 
and  Economic  Values;  and  Subpart  E, 
Part  227— Impact  of  the  Proposed  Ocean 
Dumping  on  Other  Uses  of  the  Ocean. 
Under  Subpart  D.  Part  227,  EPA  is  to 
assess  the  potential  for  impacts  on  the 
esthetic  recreational  and  economic 
values  of  the  ocean  which  might  be 
affected  by  incinerator  emissions  based 
on  the  characteristics  of  the  emissions. 
Subpart  E  requires  an  evaluation  of  the 
impact  for  specific  uses  of  the  ocean 
rather  than  on  overall  esthetic, 
recreational  and  economic  values.  By 
their  natuire.  Subparts  D  and  E  are 
dependent  on  the  characteristics  of  the 
incineration  research  site. 

The  site  was  selected,  in  part,  because 
it  is  beyond  the  reach  of  most 
recreational  vessels;  it  is  low  in  marine 
resources  of  commercial  or  recreational 
value;  and  it  is  far  enough  from  shore 
that  trace  contaminants  from  the 
emission  plume  would  be  in  such  minute 
amounts  or  so  diluted  by  the  ocean  that 
on-shore  or  near-shore  activities-would 
not  be  affected.  Therefore.  EPA 
concludes  that  activities  conducted 
under  the  proposed  research  permit 
should  have  no  adverse  impact  on 
commercial  or  recreational  activities. 
Tests  conducted  during  the  research 
bum  will  supplement  that  which  is 
known  of  the  impacts  from  incineration 
at  sea  for  use  in  future  permit 
considerations. 


Conclusion 

Based  on  the  foregoing  analyses,  EPA 
finds  that  the  proposed  permit  meets  all 
the  requirements  of  the  Ocean  Dumping 
Regulations  applicable  to  incineration  at 
sea  and  33  U.S.C.  1412a(b)  and  1412. 

The  London  Dumping  Convention 

When  evaluating  ocean  incineration 
permit  applications.  EPA  is  required  to 
apply  the  London  Dimiping  Convention's 
Regulations  for  the  Control  of 
Incineration  of  Wastes  and  Other 
Matter  at  Sea,  and  is  required  "to  take 
full  account  oT'  the  Technical 
Guidelines  implementing  the 
Regulations. 

The  proposed  activities  satisfy 
paragraph  (2)  of  Regulation  2  of  the 
London  Dumping  Convention  which 
requires  that  practical  alternative  land- 
based  methods  be  considered  prior  to 
issuing  a  permit  for  incineration  at  sea. 
The  Agency  has  included  land-based 
testing  of  the  toxicity  test  procedures  to 
the  greatest  extent  possible  in  the 
research  plan  but  must  use  the 
procedures  during  actual  indnerabon- 
at-sea  activities  in  order  to  obtain  the 
needed  information. 

The  proposed  research  permit  meets 
or  exceeds  all  other  requirements  of  the 
London  Dumping  Convention's 
Incineration  Regulations  and  Technical 
Guidelines. 

Compliance  With  TSCA  Regulations 
When  Incinerating  PCBs 

Sections  6(e)(1)  (A)  and  (B)  of  TSCA 
require  the  Admiiiistraton  « 

to  promulgate  regulations  to  prescribe 
methods  for  the  disposal  of  polychlorinated 
biphenyls  and  to  require  polychlorinated 
biphenyls  to  l>e  marked  with  dear  and 
adequate  warnings,  and  instructions  with 
respect  to  their  processing,  distribution  in 
commerce,  use  or  disposal  or  with  resfSect  to 
any  combination  of  activities. 

Based  on  this  mandate,  EPA 
promulgated  regulations  controlling  the 
incineration  of  wastes  containing  PCBs 
in  40  CFR  761.70. 

The  PCS  regulations  issued  under 
TSCA  set  out  certain  requirements 
which  must  be  met  for  incineration, 
unless  a  waiver  is  obtained.  These 
regulations  include  a  minimum 
combustion  efficiency,  in  addition  to 
speciHc  temperature,  incineration  dwell 
time,  and  oxygen  requirements.  The 
proposed  permit  incorporates  the  TSCA 
requirements  for  liquid  PCBs,  except  for 
the  TSCA  regulatory  requirement  for 
dwell  time. 

Dwell  time,  the  time  the  liquid  waste 
and  its  gaseous  combustion  by-products 
are  in  the  lower  combustion  chamber 
and  upper  incineration  stack,  is  a 
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parameter  which  was  once  beifeved  to 
be  of  major  significaace  It  is  curtentfy 
overaluulowed.  howevec  by  the  more 
important  parameter  of  destruction 
ef&ciency.  While  EPA  formerly  beheved 
that  dwell  times  of  two  seconds  or  more 
were  universally  needed  to  achieve 
good  incinerator  performance  for  PCBs, 
the  A^ncy  now  has  an  extensive  data 
base  which  indicates  that  as  little  as 
tenths  of  one  second  may  be  sufficient 
in  well-designed  incinerators.  TSCA  has 
a  waiver  provision  for  dwell  time  which 
relies  oa  destruction  removal  efficiency 
as  the  primary  measure  of  incinerator 
performance.  One  of  the  tests  conducted 
under  this  research  permit  will 
determine  the  destruction  efficiency  of 
the  incinerator  for  PCBs. 

Consistency  With  Land-based 
Incinerators  Permitted  Under  RCRA. 

With  the  exception  of  incinerating 
PDCs,  which  are  regulated  under  TSCA 
and  the  rules  in  40  CFR  7B1.70. 
landbaSed  incineration  facilities  are 
regulated  under  RCRA  and  the  rules  in 
40  CFR  264.340-284.351.  Although  these 
regulations  do  not  specifldally  apply  to 
the  incineration  of  hazardous  wastes  at 
sea  where  such  activity  is  regulated  by 
an  MPRSA  permit,  it  is  EPA's  policy  to 
establish  or  impose  requirements  in  at- 
sea  incineration  permits  that  are 
equivalent  to  the  requirements  in  land- 
based  permits  unless  there  is  a  specific 
reason  which  renders  the  land-based 
reguirements  unnecessary  lot 
incineration  at  sea. 

In  genera},  RCRA  regulations  are 
performance  base;  that  is,  permits  are 
granted  based  on  demonstration  of  the 
incinerator's  destruction  £md  removal 
efTicieney  for  specific  substances,  during 
a  trial  bum.  During  the  implementation 
of  the  proposed  research  permit,  tests 
will  be  conducted  to  demonstrate  the 


ability  of  the  fndnerator  to  destroy  PCBs 
(destruction  efficiency). 

Based  on  the  above,  EPA  has 
concluded  that  the  proposed  permit 
conditions  are  at  least  as  stringent  as 
the  RCRA  requirements. 

U.S>.  Coast  Guard's  Findings  on  the 
Contingency  Plan 

As  indicated  elsewhere,  a  significant 
degree  of  cargo  containment  capability 
is  built  into  the  vessel,  and  the  vessel 
must  be  inspected  and  certiHed  by  the 
U.S.  Coast  Guard.  In  addition,  the 
Applicant  was  required  to  submit,  as 
part  of  their  application,  a  Contingency 
Plan  oudiniag  Uie  procedures  to  be 
implemented  in  case  of  an  accident  or 
other  emergency.  The  Contingency  Plan 
specifies  the  safety  precautions  and  the 
coordination  mechanisms  and  responses 
if  fires,  explosions,  spills,  collisions,  etc., 
should  occur  in  the  harbor,  duing  transit, 
or  at  sea.  A  major  focus  of  the 
Contingency  Plan  is  the  steps  that  will 
be  taken  to  minimize  the  environmental 
effect  of  any  incident. 

EPA  requested  the  U.S.  Coast  Guard 
to  review  and  to  make  recommendations 
on  the  adequcy  of  the  Applicant's 
Contingency  Plan.  Baaed  on  a 
preliminary  review  at  the  Headquarters 
level,  die  U.S.  Coat  Guard  found  the 
format  and  general  content  of  Plan 
acceptable.  However,  follovdng  a  more 
detailed  review  by  the  cognizant  Coast 
Gtiard  IKstrict  Commander  and  Captain 
of  the  Port,  and  improved  administrative 
format  was  indentified  and  additional 
port  specific  information  will  be 
incorporated.  Changes  to  the 
Contingency  Plan  based  upon  Coast 
Guard  and  public  comments  wiH  be 
approved  by  EPA  and  incorporated  into 
the  Plan  prior  to  the  issuance  61  an 
ocean  incineration  research  permit. 


Comiatency  With  Coastal  Zone 
Management  Act 

Under  section  307(cM3)(A)  of  the 
Coastal  Zone  Management  Act  [16 
U.&C  1456(cH3)(A)l,  an  applicant  for  a 
Federal  pemit  to  conduct  an  acttidtjr 
afliecting  land  or  water  uses  in  the 
coastal  zone  of  a  state  with  a  Federally 
approved  management  program  must 
provide  the  permitting  agency  a 
certification  that  the  proposed  activity 
complies  with  the  state's  management 
program  and  that  the  activity  will  be 
conducted  in  a  manner  consistent  with 
the  program.  The  Applicant  has 
submitted  a  copy  of  the  certification  to 
the  states  of  Pennsylvania,  Delaware, 
and  New  Jersey.  The  states  of 
Pennsylvania  and  Delaware  have 
concurred  with  CWM's  certification, 
and  New  Jersey  is  reviewing  it.  The 
Apphcant  must  demonstrate  in  writing, 
prior  to  final  permitting,  that  they  have 
satisfied  all  CZMA  requirements  of 
affected  states. 

Conclusion 

Based  on  the  above  analyses,  EPA 
concludes  that  the  proposed  incineration 
under  the  terms  and  conditions  of  the 
research  permit  satisfies  the 
requirements  of  applicable  statutes  and 
regulations  and  the  LDC. 

Therefore,  EPA  has  made  a  tentative 
determination  to  issue  a  research  permit 
to  Chemical  Waste  Management,  Inc.,  to 
incinerate  up  to  708,956  ga^ons  of  10  to 
30  percent  PCB  waste. 

Dated:  December  S,  1985. 

WilliMi  N.  Hedamui,  Jr.. 

Acting  Assistant  Administrator,  Office  for 
Water. 
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OMITED  STATES 
OEPARTMEMT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 


Outer  Continental  Shelf 

North  Aleutian  Basin 

Oil  and  Gas  Lease  U^e  92 


1.  Authority.  This  Notice  Is  published  pursuant  to  the  Outer 
Continental  ihelf  lands  Act  of  1953  (43  U.S.C.  1331-13S6),  as  an^nded 
and  the  regulations  Issued  thereunder  (30  CFR  256).  The  Statement  of 
Reasons  for  the  Secretary's  decision  on  this  sale^tyv^^l^^I^^ro" 
the  AUska  Outer  Contentlal  Shelf  (PCS)  Regional  Office  at  thi  afldress 
given  In  paragraph  2  below. 

2.  Filing  of  Bids.  Sealed  bids  will  be  received  by  the  Regional 
Director  (RO).  Alaska  Outer  Continental  Shell  (OCS)  Reglop,  Minerals 
hanageacnt  Service  ((-tiS).  roon  544,  949  Cast  36th  Avenue.  Anfkor#ge, 
Alaska  99508.  Bids  na^   be  delivered  In  person  to  the  above  eddress 
between  8:00  a.n.  and  4:00  p.s..  Alaska  Standard  TIk  (a.t.t.).  until 
the  Bid  Subnlsslon  Deadline  at  10:00  a.n..  a.s.t.,  January  14,  198i. 
Bids  will  not  be  accepted  on  January  15.  1986.  the  day  of  Bid  Opening. 
Delivery  by  nail  should  be  addressed  to  P.O.  Box  101159,  Ancherage, 
Alaska  99510.  and  must  be  received  by  the  Bid  Submlsslen  Deadline. 
Bids  received  by  the  RD  later  than  the  time  and  d^tc  specified  above 
will  be  returned  unopened  to  the  bidders.  Bids  nay  ngl  be  mdlfle^ 
unless  written  ■odificatlon  Is  received  by  the  RD  prior  to  10:00  a.*., 
a.s.t.,  January  14,  1986.  Bids  may  not  be  withdrawn  unless  written 
wlthdrawttl  Is  received  by  the  Ri)  prior  to  8:30  a.n.,  a.s.t.,  January 
15.  1986.  Bid  Opening  Tine  will  be  9:00  a.n.,  a.s.t.,  January  15, 
1986.  at  the  Will  Ian  A.  Cgan  Civic  Convention  Center,  555  West  5th 
Avenue.  Anchorage.  Alaska.  All  bids  Bust  be  submitted  and  will  be 
considered  in  accordance  with  applicable  reguUtlons,  InclMdlng 

30  CFR  256.  The  list  of  restricted  joint  bidders  which  applies  X9 
this  sale  appeared  In  the  Federal  keqlster  at  fO  F»  40618  o* 
October  4,  19«5.  correction  published  fp  the  Federa]  Reglytef  at 
SO  fk  42102  en  October  17,  1S6S. 

h    Metfcod  ef  Bidding.  (<)  A  tt^ratt  bid  In  •  staled  envflepf. 

UbelM  <lRfTiriid7cr6Tl  and  8«s  Lns»  folc  92-Nerth  Aleutian 
Bapln,  (Insert  Official  Protraction  Diagran  number  and  name,  if 
applicable,  and  block  nunber),  not  to  be  opened  until  9:00  a.*., 
a.s.t,,  January  15,  1986."  BMSt  be  subeltted  for  each  block  bid  on.  F«r 
exa^)ie,  a  label  would  read  as  follows:  'Sealed  Bid  for  Oil  and  Gas 
Lease  Sale  S2— North  Aleutian  Basin,  NO  3-8,  Block  485,  not  to  be 
opened  until  9:00  a.a.,  a.s.t..  January  15.  1986."  (There  will  be  no 
■ultlple-blocks  comprising  a  bidding  unit  for  Sale  92.)  A  suggested 
bid  fora  appears  In  30  CFR  256,  Appendix  A.  In  addition,  the  total 
aaount  bid  mst  be  In  whole  dollar  aaounts  (no  cents).  Bidders  nust 
subnit  with  each  bid  one-fifth  of  the  cash  bonus,  in  cash  or  by 
cashier's  check,  bank  draft,  or  certified  theck,  payable  to  the  order 
of  the  U.S.  Departaent  of  the  Interior— Minerals  Manageeient  Service. 


No  bid  for  less  than  all  of  the.   unl eased  portion  of  a  block  as 
described  In  paragraph  12  will  be  considered.  Bidders  submitting 
joint  bids  must  state  on  the  bid  form  the  percentage  of  the  proportionate 
interest  of  each  participating  bidder.  The  percentage  shown  on  the  bid 
for*  may  not  exceed  five  decimal  places;  e.g.,  50.12345  percent.  All 
documents  must  be  executed  in  conformance  with  signatory  authorizations 
on  file. 

Partnerships  also  need  to  submit  or  have  on  file  a  list  of  signatories 
authorized  to  bind  the  partnership.  Other  documents  may  be  required  of 
bidders  under  30  CFR  256.46. 

(b)  At  the  time  of  bid  submission  bidders  are  required  to  provide  a 
statement  .when  they  have  filed,  either  alone  or  jointly,  more  than  one 
bid  on  the  same  block,  as  to  all  persons,  partnerships,  and  corporations 
which  have  a  controlling  interest  in  the  entity  submitting  the  bid. 

A  controlling  Interest  means  a  direct  or  Indirect  legal  or  beneficial 
Interest  in  or  influer\ce  over  another  person  arising  through  ownership 
of  capital  stock,  interlocking  directorates  or  officers,  contractual 
relations,  or  other  similar  means,  which  substantially  affect  the 
Independent  business  behavior  of  such  person.  (See  paragraph  16  of 
this  notice  on  information  concerning  Unusual  Bidding  Patterns.) 

Bidders  are  warned  against  violation  of  18  U.S.C.  1860,  prohibiting 
unlawful  combination  or  intimidation  of  bidders. 

4.  Bidding  Systems.  All  bids  submitted  at  this  sale  must  provide 
for  a  cash  bonus  in  the  amount  of  >371  or  more  per  hectare  or  fraction 
thereof.  All  leases  awarded  from  this  sale  will  provide  for  a  yearly 
rental  payment  of  $8  per  hectare  or  fraction  thereof.  All  leases  will 
provide  for  a  minimum  royalty  of  J8  per  hectare  or  fraction  thereof. 
The  bidding  system  tt  be  utilized  for  this  sale  Is  cash  bonus  bidding 
with  a  12  1/2  percent  royalty.  All  bids  submitted  on  all  blocks  shown 
in  paragraph  12  |«yst  be  sub«itteo  on  a  cash  bonus  basis  with  a  fixed 
royalty  9f  li  l/'4  p«r?e(i^. 

'l.  Equal  Opportunity.  E*Ch  bidder  must  have  submitted  by  the  lid 
SubMsslcnDeidlinfc,  stated  in  paragraph  2.  the  certification  required 
by  4i  CFI  W-1.7(b)  and  Executive  Order  No.  il24«  of  S^pteieber  24,  1965. 
as  «MMd0d  by  Uecutive  Order  Mo.  1U7$  of  October  13,  l$f7.  on  the 
C9«11«nce  Report  Certif1e«tion  Form,  Form  MH$-2Q33  (tlunt  1981),  4nd 
the  Afflrwtlve  Action  Prooreii  Bepresentatien  Form,  Form  td4S-2032 
(June  1985).  See  paragraph  14,  'Inforroation  to  Lessees." 

6.  Bid  Opening.  Bid  opening  will  begin  at  the  k>id  Opening  Time 
stated  In  paragraph  2.  The  opening  of  the  bids  Is  for  the  sole  purpose 
of  publicly  announcing  bids  received,  and  no  bids  will  be  accepted  or 
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rejected  at  that  t1«e.  If  the  Department  is   prohibited  for  any  reason 
troB  opening  any  bid  before  midnight  on  the  day  of  Bid  Opening,  that  bid 
will  be  returned  unopened  to  the  bidder  as  soon  thereafter  as  possible. 


posit  of  Payent.  Any  cash,  cashier's  checks,  certified 
bank  drafts  subaitted  with  a  bid  nay  be  deposited  by  the 

■  "  Treasury  during 


7.  Dei 

checks.  oTl 

Govemaent  In  an  interest-bearing  account  in  the  u.s 
the  period  the  bids  are  being  considered.  Such  a  deposit  does  not 
constitute  and  shall  not  be  construed  as  accepUnce  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  of  Blocks'.  The  United  States  reserves  the  right  to 
withdraw  any  block  froa  this  sale  prior  to  issuance  of  a  written 
acceptance  of  a  bid  for  the  block. 

9.  Acceptance.  Rejection,  or  Beturn  of  Bids.  The  United  State* 
reserves  the  Hght  to  reject  any  and  all  bids.  In  any  case,  no  bid  will 
be  accepted,  and  no  lease  for  any  block  will  be  awarded  to  any  bidder, 
unless: 

(a)  the  bidder  has  complied  with  all  requireaents  of  this 
Notice  and  applicable  regulations; 

(b)  the  bid  is  the  highest  valid  bid:  and 

(c)  the  aKunt  of  the  bid  has  been  deterained  to  be  adequate 
j      by  the  authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  it  provides  for  a 
cash  bonus  in  the  aaount  of  $371  or  more  per  hectare  or  fraction  thereof. 
Any  bio  submitted  which  does  not  conform  to  the  requireaentj  of  this 
Notice,  the  OCS  Lands  Act,  as  amended,  or  other  applicable  regulations, 
may  be  returned  to  the  person  submitting  that  bid  by  the  authorized 
officer  and  not  considered  for  acceptance. 

10.  Successful  Bidders.  Each  person  who  has  submitted  a  bio 
accepted  by  the  authorized  officer  will  be  reyiired  to  execute  copies  of 
the  lease,  pay  the  balance  of  the  cash  bonus  bid  together  with  the  first 
year's  annual  rental  as  specified  below,  and  satisfy  the  bonding 
requirements  of  30  CFR  256.  Subpart  I. 

Successful  bidders  are  required  to  submit  the  balance  of  the  bonus  Md 
the  first  year's  annual  rental  payment,  for  each  lease  Issued,  by 
electronic  funds  transfer  (EFT)  utilizino  the  Federal  Reserve 
CoBmini  cat  ions  System  and  the  Ireasury  Financial  Coamunlcations  System. 
payable  to  the  Uepartment  of  the  Interior— MHS. 

The  KL  will  provide  more  detailed  Instructions  on  making  th*  EFt  p«yments 
when  bidders  are  qualified  to  subhit  bids  at  the  sale.  Bidders  are 
referred  to  30  CFR  218.155. 


I 


11.  Official  Protraction  Diagrams  (OPD).  Blocks  or  portions  of 
blocks  offered  for  lease  may  be  located  on  the  following  OPO's  which  say 
be  purchased  for  $2  each  from  the  Records  Manager.  Alaska  OCS  Region, 
room  502,  at  the  first  address  stated  in  paragraph  2  of  this  Notice. 


Outer  Continental  Shelf  Official  Protraction  Diagrams: 


NO  3-8 
NO  4-7 
NN  3-2 


Chlgnik 
Cold  Bay 


(Approved  Harch  20,  1975) 
(Approved  September  30.  1976) 
(Approved  September  30.  1976) 


12.  Deter 1ptl9fl  of  the  Areai  Offered  for  81d>. 

(a)  The  lease  sale  area  offered  for  bids  is  listed  by 
OPD.  Only  one  category  of  blocks  appears  under  e«ch  OPO 
listed:  Whole  or  Partial  blocks. 

Uhcle  or  partial  blocks  fall  entirely  under  the  Jurisdiction 
of  the  Federai  bovemment.  Each  block  must  be  bid  on 
separately.  Hectares  for  whole  or  partial  blocks  listed 
in  paragraph  12(b)  nay  be  found  on  the  appropriate  OPO. 

(b)  The  following  blocks  or  portions  of  blocks  are  offered 
for  bid: 

Official  Protraction  Diagram  NO  3-8.  (approved  March  20.  1975); 

WHOLE  or  PARTIAL  BLOCKS: 


465-523 
5<.9-567 
573-611 
617-655 
661-6^9 
705-743 


749-787 
/ 93-831 
837-875 
881-918 
9t5-962 
969-1006 


Official  Protraction  Diayam  NO  4-7.  Chlgnik  (approved  Septeober  30^  1976): 
WHOLE  or  PARTIAL  BLOCKS: 


490-506 
534-550 
578-594 
62^-638 
666-691 


710-725 
754-760 
798-804 
842-845 


CD 

m 

—I 

o 
o 
-o 

-< 

> 

< 
> 

I— 

> 

r~ 
m 


Official  Protraction  Diagram  Hti   3-<:.  Cold  Bay  (approve<i  September  30.  1976): 
WHOLE  BLOCKS: 


i-37 

397-415 

45-78 

441-458 

89-121 

485-502 

133-164 

529-545 

177-207 

S73-589 

221-251 

617-633 

265-294 

661-675 

309-330 

705-714 

353-372 

749-754 

Lease  Terms  and  Stipulations 

13.  

(a)  Leases  resulting  fron  this  sale  will  have  initial  terms  of 
10  years.  Leases  win  be  issued  un  Fom  MKS-2005  (August  1982). 
Copies  of  the  lease  form  are  available  from  the'Regional  Supervisor, 
Leasing  and  Environment,  Alaska  OCS  Region,  at  the  first  address  stated 
in  paragraph  2. 

(bi  The  following  stipulations  will  be  included  in  each  lease 
resulting  from  this  sale. 

Stipulation  Wo.  1— Protection  cf  Archaeological  Resources. 

(a)  "Archaeological  resource"  neans  any  prehistoric  or  historic  district, 
site,  building,  structure,  or  object  (including  shipwrecks);  such  tern 
includes  artifacts,  records,  and  remains  which  are  related  to  such  a 
district,  site,  building,  structure,  or  object.  (Section  301(5), 
National  Historic  Preservation  Act,  as  amended.  16  U.S.C.  470w(5)). 
"Operations"  means  any  drilling,  mining,  or  construction  or  placement 

of  any  structure  for  exploration,  development,  or  production  of  the 
lease. 

(b)  If  the  Regional  Supervisor.  Field  Operations  (RSFO).  believes  an 
archaeological  resource  may  exist  In  the  lease  are&,  the  RSFO  will 
notify  the  lessee  in  writing.  The  lessee  shall  then  comply  with 
subparagraphs  (1)  through  (3). 

(1)  Prior  to  coMiencing  any  operations,  the  lessee  shall  prepare  a 
report,  «s  specified  by  the  RSFO,  to  determine  the  potential  existence 
of  any  archaeological  resource  that  may  be  affected  by  operations.  The 
report,  prepared  by  an  archaeologist  and  a  geophysicist,  shall  be  based 
on  an' assessment  of  data  from  remote-sensing  surveys  and  other  pertinent 
archaeological  and  environsiental  information.  The  lessee  shall  submit 
this  report  to  the  RSFO  for  review. 


(2)  If  the  evidence  suggests  that  an  archaeological  resource  may  be 
present,  the  lessee  shall  either: 

(1)  Locate  the  site  of  any  operation  so  as  not  to  adversely 
affect  the  area  where  the  archaeological  resource  may  be;  or 

(ii)  Establish  to  the  satisfaction  of  the  RSFO  that  an 
archaeological  resource  does  not  exist  or  will  not  be  adversely  affected 
by  operations.  This  shall  be  done  by  further  archaeological  Investigation, 
conducted  by  an  archaeologist  and  a  geophysicist,  using  surv^  equipment 
and  techniques  deemed  necessary  by  the  RSFO.  A  report  on  the  Investigation 
shall  be  submitted  to  the  RSFO  for  review. 

(3)  If  the  RSFO  determines  that  an  archaeological  resource  Is 
likely  to  be  present  In  the  lease  area  and  may  be  adversely  affected  by 
operations,  the  RSFO  will  notify  the  lessee  inmedlately.  The  lessee  shall 
take  no  action  that  may  adversely  affect  the  archaeological  resource  until 
the  RSFO  has  tola  the  lessee  how  to  protect  It. 

(c)  If  the  lessee  discovers  any  archaeological  resource  while  conducting 
operations  in  the  lease  area,  the  lessee  shall  report  the  discovery 
1  Dined  lately  to  the  RSFO.  The  lessee  shall  make  every  reasonable  effort 
to  preserve  the  archaeological  resource  until  the  RSFO  has  told  the  lessee 
how  to  protect  it. 

Stipulation  No.  2—Orleiitation  Program.  The  lessee  shall  Include  in  any 
exploration  or  development  and  proouction  plans  submitted  under  30  CFR  250.34 
a  proposed  orientation  program  for  all  personnel  involved  in  exploration  or 
development  and  production  activities  (including  personnel  of  the  lessee's 
agents,  contractors,  and  subcontractors)  for  review  and  approval  by  the 
Regional  Supervisor.  Field  Operations.  The  program  shall  be  designed  in 
sufficient  detail  to  Inform  individuals  working  on  the  project  of  specific 
types  of  environmental,  social,  and  cultural  concerns  which  relate  to  the 
sale  and  adjacent  areas.  The  program  shall  be  formulated  by  qualified 
Instructors  experienced  in  each  pertinent  field  of  study  and  shall  employ 
effective  methods  to  ensure  that  personnel  are  infoi'med  of  archaeological, 
geological,  and  biological  resources  and  habitats  including  endangered 
species,  fisheries,  bird  colonies,  and  marine  naamals,  and  to  ensure 
that  personnel  understand  the  importance  of  avoidance  and  nonharassment 
of  wildlife  resources,  and  legal  authorities  and  penalties  pertinent  to 
the  harassment  of  wildlife.  The  program  shall  also  be  designed  to 
Increase  the  sensitivity  and  understanding  of  personnel  to  coomunity 
values,  customs,  and  lifestyles  In  areas  in  which  such  personnel  will 
be  operating  and  shall  include  information  concerning  avoidance  of 
conflicts  with  comerclal  fishing  operations  and  with  connercial 
fishing  gear.  The  program  also  shall  include  presentations  and 
Information  about  all  pertinent  lease  sale  stipulations  and 
Information  to  Lessees  provisions,  and  about  stipulations  applied 
to  subsequent  exploration  plans  and  development  and  production  plans. 
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The  prograa  shall  be  attended  at  least  once  a  year  by  all  personnel 
Involved  In  on-site  exploration  or  developwent  and  production 
activities  (including  personnel  of  the  lessee's  agents,  contractors, 
and  subcontractors)  and  all  supervisory  and  managerial  personnel 
Involved  In  lease  activities  of  the  lessee  and  its  agents,  contractors, 
and  subcontractors. 


Stipulation  No.  3— Protection  of  Biological  Resources 


If  the  Regional 


gi-. 

Supervisor.  Field  Operations  (RSFO).  identifies  biological  populations 
or  habitats  which  uy  require  additional  protection  froo  activities 
associated  with  the  lease,  the  RSFO  aay  require  the  lessee  to  conduct 
biological  surveys  to  detemlne  the  extent  and  composition  of  such 
biological  populations  or  habitats.  The  KSFO  shall  give  written 
notification  to  the  lessee  of  the  RSFO's  decision  to  require  such 
surveys. 

Based  on  any  surveys  which  the  RSFO  nay  require  of  the  lessee  or  on 
other  inforraatlor.  available  to  the  RSFO  on  special  biological  resources, 
the  RSFO  ■»>  require  the  lessee  to:  (i)  relxate  the  Site  of  operations; 
(2)  establish  to  the  latisfactioii  of  the  RSFO.  on  the  basis  of  a 
site-specific  survey,  either  that  such  operation  will  not  have  a 
significant  adverse  effect  upon  the  resource  identified  or  that  a 
special  biological  resource  does  net  exist;  (3)  operate  during  those 
periods  of  tiM,  as  established  by  the  RSFO.  that  do  not  adversely 
affect  the  biological  resources;  and/or  (4)  aodlfy  operations  to 
ensure  that  significant  biological  populations  or  habitats  deserving 
protection  are  not  adversely  affected. 

If  any  area  of  biological  significance  should  be  discovered  during  the 
conduct  of  any  operations  on  the  lease,  the  lessee  shall  imedlately 
report  such  findings  to  the  RSFO  and  Hake  every  reasonable  effort  to 
preserve  and  protect  tht  biological  resource  frua  daaage  until  the  RSFO 
has  given  the  lessee  direction  with  respect  to  Its  protection. 

The  lessee  shall  subeilt  all  data  obtained  in  the  course  of  biological 
surveys  to  the  RSFO  with  the  locational  Infornation  for  drilling  or 
other  activity.  The  lessee  aay  take  no  action  that  night  affect  the 
biological  populations  or  habitats  surveyed  until  the  RSFO  provides 
wrltttfl  directions  to  the  lessee  with  regard  to  pemissible  actions. 

Stipulation  Mo.  4— Wellhead  and  Pipeline  Reguireaents.  Subsea  wellheads 
on  taap«r«ry  abandontients,  or  suspended  operations  that  leave 
protrusions  above  the  seafloor,  are  potential  hazards  to  fisheries 
trawling  gear.  They  shall  be  constructed  or  protected,  if  feasible  and 
as  appropriate,  in  such  a  Banner  as  to  allow  coimercial  fisheries 
trawling  gear  to  pass  over  the  structures  without  snagging  or  otherwise 
damaging  the  structures  or  the  fishing  gear.  The  lessee  shall  submit 
latitude  and  longitude  coordinates  of  these  structures  and  their  water 


depths  to  the  Regional  Supervisor,  Field  Operations.  The  lessee  shall 
also  forward  this  infomatlon  to  the  U.S.  Coast  Guard  In  accordance 
with  Alaska  OCS  Order  No.  1,  Part  4.  To  determine  the  coordinates  of 
such  structures,  the  lessee  shall  use  navigation  systems  with  accuracy 
of  at  least  ±50  feet  at  200  miles. 

All  pipelines,  unless  burled.  Including  gathering  lines,  shall  have  a 
smooth-surface  design.  If  an  Irregular  pipe  surface  Is  unavoidable 
because  of  the  need  for  valves,  anodes,  or  other  structures,  it  shall, 
as  appropriate,  be  protected  in  such  a  manner  as  to  allow  trawling  gear 
to  pass  over  the  object  without  snagging  or  otherwise  damaging  the 
structure  or  the  fishing  gear. 

Stipulation  No.  5--Transportat1on  of  Hydrocarbons.  Pipelines  will  be 
required:  Til  If  pipeline  rights-of-way  can  be  determined  and  obtained; 
(b)  If  laying  such  pipelines  1$  technologically  feasible  and 
environmentally  preferable;  and  (c)  If,  In  the  opinion  of  the  lessor, 
pipelines  can  be  laid  without  net  social  loss,  taking  Into  account  any 
Incremental  costs  of  pipelines  over  alternative  methods  of  transportation 
and  any  Incremental  benefits  in  the  form  of  Increased  environmental 
protection  or  reduced  multiple-use  conflicts.  The  lessor  specifically 
reserves  the  right  to  require  that  any  pipeline  used  for  transporting 
production  to  shore  be  placed  In  certain  designated  management  areas. 
In  selecting  the  means  of  transportation,  consideration  will  be  given 
to  any  reconmendation  of  the  Regional  Technical  Working  Group,  or  other 
similar  advisory  groups  with  pbrticipatlon  of  Federal,  State,  and  local 
governments  and  Industry. 

All  pipelines.  Including  both  flow  lines  and  gathering  lines  for  oil  and  gas, 
shall  be  designed  and  constructed  to  provide  for  adequate  protection  from 
water  currents,  storms  and  Ice  scouring,  permafrost,  subfreezing  conditions, 
and  other  hazards  as  determined  on  a  case-by-case  basis.  Following  the 
development  of  sufficient  pipeline  capacity,  no  crude  oil  production  will  be 
transported  by  surface  vessel  from  offshore  production  sites,  except  In  the 
case  of  emergency.  Oeterhiinatlons  as  to  emergency  conditions  and  appropriate 
responses  to  these  conditions  will  be  made  by  the  Regional  Supervisor,  Field 
Operations,  subject  to  economic  feasibility. 

In  addition  to  the  above,  the  following  provision  will  be  applied  to  the 
following  blocks: 
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21  -    37 
64-78 

107  -  Ikl 
149  -  164 
192  -  207 
234  -  251 


272  -  294 
315  -  330 
356  -  372 
397  -  415 
441  -  458 
485  -  502 


529  -  545 
573  -  589 
617  -  633 
661  -  675 
705  -  714 
749  -  754 
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NO  4-7 


516  -  523- 
559  -  567 
602  -  611 
645  -  655 
688  -  699 
732  -  743 

490  -  506 
534  -  550 
578  -  594 
622  >  638 
666  -  681 


775  -  787 
818  -  831 
861  -  875 
904  -  918 
946  -  962 
989  -  1006 

710  -  725 
754  -  760 
798  -  804 
842  -  845 


In  order  to  protect  the  wUdlffe  and  subsistence  resources  of  the 
Izenbek  Lagoon  and  Port  Holler,  offshore  loading  on  this  block  of 
produced  oil,  except  during  testing  for  well  produciblllty  or  In 
the  case  of  an  energency.  Is  prohibited  If  such  a  prohibition  on 
offshore  loading  Is  technically  and  econoMically  feasible,  safe,  and 
environmentally  preferable,  and  results  In  no  net  social  loss. 

Stipulation  No.  6— Testing  of  Oil  Spill  Contalnrnent  Equip«i>ent.  The 
lessee  shall  conduct  semiannuol  full-scale  drills  at  the  request  of 
the  lessor  for  production  platfoms  and  operator-controlled  contracted 
cleanup  vessels  for  deploying  equlpoent  1n  open  water  to  test  the 
equlpoent  and  the  contingency  plan.  These  drills  nust  Involve  all 
primary  equipnent  Identified  In  the  oil  spill  contingency  plans  as 
satisfying  Alaska  OCS  Order  No.  7.  These  drills  shall  Include  the 
primary  equipnent  controlled  and  operated  by  the  appropriate  cooperative. 
These  drills  will  be  unannounced  and  held  under  realistic  environmental 
conditions  in  which  deployment  and  operations  can  be  accomplished 
without  endangering  safety  of  personnel.  Representatives  of  the  U.S. 
Coast  Guard,  Minerals  Manageoent  Service,  and  State  of  Alaska  may  be 
present  as  observers.  The  lessor's  inspectors  will  frequently  Inspect 
oil  and  gas  facilities  where  oil  spill  containment  and  cleanup  equipment 
are  maintained  In  order  to  assure  readiness. 

Stipulation  No.  7— Protection  of  Coimnerclal  fisheries,  (a)  The  lessee, 
op«rator(s},  subcontractor(s),  and  all  personnel  Involved  In 
exploration,  development,  and  production  operations  shall  endeavor  to 
minimize  conflicts  between  the  oil  and  gas  Industry  and  the  coianerclal 
fishing  Industry. 

Prior  to  submitting  a  plan  of  exploration  or  development  to  the  lessor, 
appropriate  industry  personnel  shall  contact  potentially  affected 
commercial  fishermen  or  recognized  fishing  organizations  like  United 
Fishermen  of  Alaska,  Bering  Sea  Fishermen  s  Association  and 
Oil/Fisheries  Group  of  Alaska  to  discuss  potential  conflicts  with  the 


siting,  timing,  and  methods  proposed.  Through  this  consultation,  the 
lessee  shall  assure  that,  whenever  reasible,  exploratory  and  development 
activities  are  compatible  with  seasonal  fishing  operations  and  wi11  not 
result  In  undue  interference  with  conmcrclal  fishing  from  important 
fishing  grounds. 

A  discussion  of  the  resolutions  reached  during  this  consultation  process 
and  a  discussion  of  any  unresolved  conflicts  shall  be  Included  In  the 
Plan  of  Exploration  or  Development/Production.  The  lessee  shall  send  a 
copy  of  the  Plan  of  Exploration  or  Development/Production  to  the 
Oil/Fisheries  Group  of  Alaska,  United  Fishermen  of  Alaska  and  to  major 
fisheries  organizations  In  the  area  at  the  same  time  they  are  submitted 
to  the  lessor  to  allow  concurrent  review  and  comment  as  part  of  the 
lessor's  plan  approval  process. 

(b)  In  particular,  the  lessee  shall  show  In  the  Plan  of  Exploration  or 
Development/Production  crew  ana  supply  boat  operation  routes  which  will 
be  used  to  minimize  impacts  to  coimercial  fishing,  marine  cianmals,  and 
endanyerea  and  threatened  species.  Conflicts  foreseen  in  the  planning 
stages  or  that  develop  later  shall  be  resolved  whenever  feasible  and  as 
quickly  as  possible. 

(c)  The  lessee  also  shall  Include  In  the  Plan  of  Development/Production 
analyses  of  the  effects  of  its  operations  on  the  allocation  and  use  of 
local  dock  space  by  fishing  boats  and  crew  and  supply  boats.  These 
analyses  shall  -Include  present  (baseline)  uses,  predicted  oil  and  gas 
uses  which  1ncrea;>e  the  level  of  demand,  and  an  assessment  of 
Individual  and  cuiriulative  impacts.  Conflicts  foreseen  in  the  planning 
stages  or  that  develop  later  shall  be  resolved  whenever  feasible  and  as 
quickly  as  possible. 

(d)  All  activities  associated  with  exploration  and  development 
operations  shall  be  conducted  to  minimize  the  creation  of  obstacles  to 
commercial  fishing  operations.  If  the  Regional  Supervisor,  Field 
Operations  has  reason  to  believe  that  the  site  has  not  been  adequately 
cleared,  additional  surveys  shall  be  required  to  detect  the  location  of 
any  obstacles  to  coinriercial  fishing. 

Stipulation  No.  8--Protection  of  Endangered  Whales  from  Seismic  Survey 
Actlyitien  The  lessee  shall  conduct  all  seismic  survey  activities  on 
the  lease  In  a  manner  that  is  not  likely  to  jeopardize  the  continued 
existence  of  endangered  species  of  whales.  The  standards  set  forth  In 
the  Alaska  Outer  Continental  Shelf  Region  Notice  to  Lessees  85-2  are 
expressly  Incorporated  by  reference  as  the  standards  applicable  to  this 
stipulation.  These  standards  shall  be  followed  for  all  seismic  survey 
activities  Including,  but  not  limited  to,  preliminary  activities. 
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14.  Inforaatlon  to  Lessees. 

(a)  Affimatlve  Action  kequlrements.  Revision  of  Departoent  of  Labor 
regulations  on  affirmative  action  requlreaents  for  Govemnent  contractors 
(Including  lessees)  has  been  deferred,  pending  review  of  those  regulations 
(see  Federal  Register  of  August  25,  1981,  at  46  FR  42865  and  42968). 
Should  those  changes  become  effective  at  any  time  before  the  Issuance 

of  leases  resulting  from  this  sale,  section  18  of  the  lease  form  (Form 
MNS-20U5,  August  1982)  would  be  deleted  from  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the  affirmative  action  forms 
described  in  paragraph  5  of  this  Notice  contain  language  that  would  be 
superseded  by  revised  regulations  at  41  CFR  60-1. 5(a)(1)  and  60-1. 7(a)(1). 
Pending  the  issuance  of  revised  versions  of  Forms  W4S-2032  and 
NKS-2033,  submission  of  Form  MMS-2032  (June  1985)  and  Form  MHS-2033 
(June  1985)  will  not  Invalidate  an  otherwise  acceptable  bid,  and  the 
revised  regulation  requirements  will  be  deeded  to  be  part  of  the 
affirmative  action  forms. 

(b)  U.S.  Army  Corps  of  Engineers  Permits.  The  U.S.  Arov  Corps  of 
Engineers  penpits  are  required  for  construction  of  any  artificial  Islands, 
Installations,  and  other  devices  permanently  or  temporarily  attached  to 
the  seabed  located  en  the  DCS  In  accordance  with  section  4(e)  of  the  OCS 
Lands  Act,  as  amended. 


scharoes  of  Drilling  Wastes.  Lessees  are  advised  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 


(c)  Pi 

Environmental  Protection  Agency  (EPA)  National  Pollutant  Discharge 
Elimination  System  permits  are  required  for  discharge  of  drilling 
fluids,  produced  waters,  and  other  drilling  wastes  generated  during 
exploration  and  developuent/productlon  phases. 

(d)  on  Spin  Cleanup  Capability.  Approval  of  oil  spill  contingency 
plans  will  require  information  on  the  capability  to  detect,  contain, 
clean  up,  and  dispose  of  spilled  oil  In  accordance  with  Best  Available 
and  Safest  Technologies  requirements  as  determined  by  the  Regional 
Supervisor,  Field  Operations  (RSFO). 

(e)  Offshore  Pipelines.  Lessees  are  advised  that  the  Departments  of 
the  Interior  and  Transportation  huve  entered  into  a  Memorandum  of 
Understanding,  dated  May  6,  1976.  concerning  the  design,  installation, 
operation,  and  maintenance  of  offshore  pipelines.  Lessees  should 
consult  both  departments  for  regulations  applicable  to  offshore 
pipelines. 

(f)  Unitization  Agreements.  Leitsees  are  advised  that  in  accordance 
with  section  16  of  each  lease  offered,  thfe  lessor  may  require  a  lessee 
to  operate  under  a  unit,  pooling,  or  drilling  agreement,  and  that  the 
lessor  win  give  particular  consideration  to  requiring  unitization  in 
Instances  where  one  or  more  reservoirs  underlie  two  or  more  leases. 


fQ)  Exploration  Plan  Submittals  For  10- Year  Lease  Terms.  Lessees  are 
advisea  wat  pursuant  to  30  CFR  250.34-l(a)(3),  the  lessee  shall  submit 
to  the  ttiS  either  an  exploration  plan  or  a  general  statement  of 
exploration  Intention  prior  to  the  end  of  the  ninth  lease  year. 

<*•)  Coastal  Zone  Management  and  Bristol  Bay  Av-ea  Plan.  Lessees  are 
advised  tnat  the  Alaska  Coastal  Hanageiuent  Program  (ACMP)  contains 
policies  and  standards  which  are  relevant  to  exploration,  development 
and  production  activities  associated  with  leases  resulting  from  this  ' 
sale.  In  addition,  approved  local  coastal  management  programs  (CMP) 
which  are  part  of  the  ACMP  may  contain  more  specific  policies  related 
to  energy  facility  siting;  areas  with  particular  geologic  hazards, 
subsistence  uses,  habluts,  and  transportation  uses;  and  areas  which 
have  historic  or  prehistoric  resources.  Lessees  are  advised  that  the 
draft  Aleutians  East  Coastal  Resource  Service  Area  (CRSA)  CMP  delineates 
archaeological  and  historical  sites. 

Coastal  districts  with  approved  CMP's  may  have  policies  applicable  to 
ACMP  consistency  reviews  of  postlease  activities.  Coastal  districts 
near  the  lease  area  engaged  in  policy  development  or  impleinentation 
Include:  the  Yukon/  Kuskokwim  CRSA.  the  Bristol  Bay  CRSA,  the 
Aleutians  East  CRSA,  the  Bristol  Bay  Borough,  and  the  Cities  of  Bethel, 
Akutan,  and  ^t.  Paul.  Early  consultation  and  coordination  with  the 
State  and  coastal  districts  involved  in  coastal  management  review  is 
encouraged. 

The  MhS  anticipates  that  the  State  will  review  exploration  plans, 
development  and  production  plans,  and  pipeline  right-of-way  applications 
for  consistency  with  the  ALMP  pursuant  to  section  307(c)(3)(B)  of  the 
Coastal  Zone  Management  Act  (CZMA).  As  specified  in  section  307(c)(3)(B) 
the  State  may  disagree  with  the  lessee's  certification  of  consistency 
tor  the  lessee  s  plans  for  exploration,  development,  and  production,  or 
pipeline  right-of-way  applications.  The  State  has  indicated  that  it 
may  reconnend  additional  meecures  be  taken  by  the  lessee,  as  a  condition 
of  certification,  that  will  ensure  that  the  transportation,  storage 
and  loading  of  produced  oil  is  consistent  with  applicable  mandatory 
enforceable  policies  listeo  in  the  /piP. 

The  State  of  Alaska  has  advised  the  MHS  that  it  will  review  the  lessee's 
consistency  certification  accompanying  oil  spill  contingency  plans 
specifically  for  consistency  with  the  State's  CMP.  The  State  may  not 
concur  with  the  lessee's  plans  for  exploration,  development,  and  production 
under  section  307(c)(3)  of  the  CZMA  unless  thty  are  adequate  to  ensure 
consistency  with  applicable  policies  in  the  State's  program.  The  State's 
review  will  consider  the  use  of  best  available  and  safest  technologies 
for  operating  In  the  North  Aleutian  environuent.  Also  considered  In  this 
are  the  lessee's  contingency  plans  In  the  event  of  an  oil-well  blowout 
(including  relief  well  plans),  and  the  lessee's  ability  to  initiate 
timely  oil  spill  recovery  operations,  as  required  by  Federal  or  State 
regulations  to  protect  areas  of  special  biolosical  sensitivity. 
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Lessees  are  also  advised  that  the  State  of  Alaska  adopted  a  land  use 
■anagenent  plan  in   Septenber  1964.  That  plan,  the  Erfstol  Bay  Area  Plan, 
contains  policies  adopted  by  the  State  that  Indicate  priorities  for 
different  land  uses  in  portions  of  the  Alaska  Peninsula  and  the  rest  of 
the  Bristol  Bay  region.  Policies  include  pipeline  transportation  . 
across  State  tidelands  and  the  Alasn;  Peninsula. 

(1)  Areas  of  Special  Biological  Sensitivity.  Lessees  are  advised  that 
certain  areas  are  especially  valuable  for  tneir  concentrations  of 


irine  birds,  narine  monnals.  and/or  fishes.  Lessees  are  advised  that 
seasonal  concentrations  of  fishes,  Including  najor  salmon  streans,  and 
birds  and/or  marine  namnals  in  the  Izenbek  and  Togiak  National  Wildlife 
Refuges.  Izeiibek  State  Gane  Refuge,  kalrus  Islands  and  Cape  Newenhao 
State  Gane  Sanctuaries,  State  Critical  Habitat  Areas  (Egegik.  Pilot 
Point,  Cinder  River,  Port  Heiden,  and  Port  Holler).  Port  Mol  1  er/Herendeen 
Bay/Bear  kiver  area.  Nelson  Lagoon.  Bechevin  Bay,  Unlaak  Pass,  Awk 
Island.  Sea  Lion  Rocks,  and  the  Shuawitln  Islands,  art  identified  as 
«rea$  of  special  biological  sensitivity.  Other  areas  of  special 
biological  sensitivity  include  Hoffett  Lagocn.  Big  Lagoon,  Hook  Bay. 
St.  Catherines  Cove,  and  Swanson  Lagoon.  These  ereas  art  anong  areas 
cf  special  biological  sensitivity  to  bt  considered  in  the  oil  spill 
contingency  plan  section  of  Alaska  OCS  Ijrier  No.  7  and  environnental 
report  requirements  of  30  CFR  250.34-3.  Lessees  are  advised  that, 
subject  tc  approval  by  the  State  and  the  Secretary  of  CoMerce,  areas 
Of  special  biological  sensitivity  «l(o  nay  be  defined  by  local  coastal 
nanageaent  program.  Areas  of  special  biological  sensitivity  say  also 
be  Identlfleo  by  local  end  regional  organizations,  planning  offices, 
village  councils,  and  regional  nonprofit  corporations. 

Du*  to  the  sensitivity  and  vulnerability  of  these  areas  to  spilled  oil. 
Special  attention  will  bt  given  to  deployment  plans  and  time  requirements  on 
the  review  of  oil  spill  contingency  plans.  Such  protection  should  not  include 
olspersant  usage  unless  such  usage  has  been  approved  In  advance. 

Ij)  Bering  Sea  Biological  Task  Force.  In  the  enforcement  of  the  Protection 
of  Biological  Resources  stipulation,  the  kSFO  will  receive  reconnendatlons 
from  a  Bering  Sea  Biological  Task  Force  liilV't   composed  of  designdted 
representatives  of  the  WS,  the  U.S.  Fish  and  liildliic  Service  (FVS),  the 
National  Marine  Fisheries  Service  (NMFS).  and  the  EPA.  (Before  making 
recoaaendatlons  to  the  RSfO,  the  Bering  S«i  BTF  should  consult  Nith 
representatives  of  the  State  of  Alaska  and  local  coamunities  that  can 
contribute  to  biological  evaluations.)  The  RSFO  will  consult  with  the 
Bering  Sea  BTF  on  tne  conduct  uf  biological  surveys  by  lessees  and  the 
appropriate  course  of  action  after  surveys  have  been  conducted. 

(k)  Bird  and  Marine  MawMl  Protection.  Lessees  are  advised  that  during  the 
conduct  of  all  activities  related  to  leases  issued  as  a  result  of  this 
sale,  the  lessee  and  its  agents,  contractors,  and  subcontractors  will  be 
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subject  to,  among  others,  the  provisions  of  the  Marine  Konnal  Protection 
Act  of  1972,  as  amended;  the  Endangered  Species  Act  of  1973,  as  amended; 
the  Migratory  Bird  Treaty  Act;  and  International  Treaties. 

Lessees  and  their  contractors  should  be  aware  that  disturbance  of  wildlife 
could  be  determined  to  constitute  harm  or  harassment  and  thereby  be  In 
violation  of  existing  laws.  With  respect  to  endangered  species,  disturbance 
could  be  determined  to  constitute  a  "taking"  situation  and  be  in  violation  of 
the  Endangered  Species  Act.  Under  the  Endangered  Species  Act.  the  term  "take" 
has  been  defined  to  mean  "harass,  harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect,  or  to  attempt  to  engage  in  any  such  conduct." 
Violations  under  these  acts  and  treaties  will  be  reported  to  the  NHFS  or  the 
FWS.  as  appropriate  by  MMS  Inspectors.  These  violations  will  be  listed  In 
a  monthly  report. 

Of  particular  concern  Is  disturbance  at  major  wildlife  concentration  areas 
Including  bird  colonies,  marine  manMl  haulout  and  breeding  areas,  and 
wildlife  refuges  and  parks.  Naps  depicting  major  wildlife  concentration  sites 
in  the  vicinity  of  the  lease  area  tre  available  frou  the  RSFO.  Lessees  are 
also  encouraged  to  confer  with  the  FWS  and  Nf/S  In  planning  transportation 
routes  between  support  bases  and  leaseholdlngs. 

Behavioral  disturbance  of  most  birds  and  mammals  found  In  or  near  the  lease 
area  would  be  unlikely  If  aircraft  and  vessels  maintained  at  least  a  l-«11e 
horizontal  distance  and  aircraft  maintain  a  1.500>foot  vertical  distance  from 
known  or  observed  wildlife  concentration  areas,  such  as  bird  colonies  and 
marine  mammal  haulout  and  breeding  areas.  It  is  recommended  that  aircraft  and 
vessels  operated  by  lessees  or  their  contractors  maintain  at  least  a  Innlle 
horizontal  distance  and  that  aircraft  maintain  a  l,500>foot  vertical  distance 
froM  known  or  observed  wildlife  concentrations. 

For  the  protection  of  endangered  whales  and  marine  mammals  throughout  the 
lease  area,  operators  of  fixed-wing  aircraft  or  helicopters  should  maintain  a 
1.500-foot  altitude  when  in  transit  between  support  bases  and  exploration 
sites;  and  lessees  and  their  contractors  are  encouroged  to  reduce,  minimize, 
or  rercute  trips  to  and  frou  the  leasehold  by  aircraft,  tugs,  barges,  supply 
ships,  hovercraft,  or  other  self-propelled  surface  vessels  when  endangered 
whales  arc  likely  to  be  In  the  area.  Information  on  general  locations  of 
endangered  whales  Is  available  from  the  RSFO. 

The  distance  and  altitude  herein  racoomiended  to  avoid  disturbance  to  wildlife 
Is  advisory.  Rules  of  other  agencies  concerning  air  traffic  must  be  observed. 
Human  safety  will  take  precedence  at  all  times  over  these  provisions. 

(1)  Endangered  Whales  (Oil  Spills).  Lessees  are  advised  that  the  RSFO  has 
the  authority  and  may  limit  or  suspend  oil  and  gas  drilling  activities  on 
any  lease  whenever  endangered  (especially  gray  or  right)  whales  are 
present  and  near  enough  to  be  subject  to  probable  bil  spill  risks, 
exploratory  drilling,  testing,  and  ether  downhole  activities  below  a 
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predeteralned  threshold  depth.  Mith  the  exception  of  testing  through 
casing,  my  be  prohibited  whenever  these  whales  are  In  the  vicinity  of 
the  drilling  operation.  Such  prohibition  would  continue  until  it  is 
deterained  that  the  whales  are  outsiae  of  the  zone  of  probable  influence 
or  are  no  longer  subject  to  likely  risk  of  oil  spills,  unless  the  RSFO 
detertDlnes  that  continued  operations  are  necessary  to  prevent  a  loss  of 
twil  control  or  to  ensure  hunan  safety. 

(■)  Aleutian  Canada  Goose.  Lessees  are  advised  that  the  Aleutian  Canada 
goose  (Brantd  canadensis  leucopareia)  Is  listed  as  an  endangered  species 
by  the  U.S.  Department  of  the  Interior  {16  U.S.C.  1531  et  seq.).  A 
potential  for  conflict  nay  exist  in  this  regron  between  the  onshore 
support  facilities  of  OCS  exploration  or  development  and  production 
activities  and  the  Aleutian  Canada  goose.  Such  conflicts  can  be  avoided 
If  onshore  support  facilities  are  not  located  near  Chagulak  or  Klliktagik 
Island  and  aerial -support  flight  paths  Maintain  a  1,500-foot  altitude  and 
vessel  traffic  a  l-nlle  distance  fron  Aleutian  Canada  goose  populations. 

Lessees  are  advised  that  the  FWS  will  review  all  exploration  or  development 
aiio  production  plans  subnitted  by  the  lessee  to  the  HHS.  The  FWS  may  apply 
certain  restrictions  to  further  protect  the  Aleutian  Canada  goose  habitats  as 
a  result  of  this  review.  Lessees  and  affected  operators  should  establish 
regular  coamunication  with  the  WIS  and  the  FWS.  Hunan  safety  will  take 
precedence  at  all  tiues. 

(n)  Fairway  Designations.  Blocks  offered  for  lease  nay  fall  in  or  be  adjacent 
to  areas  which  may  be  included  in  fairwoys,  precautionary  zones,  or 
traffic-separation  schemes  which  nay  be  established,  auong  other  reasons, 
for  the  purpose  of  protecting  m«ritime  connerce.   Lessees  are  advised 
that  the  United  States  nay  designate  necessary  fairways  through  leased 
areas  pursuant  to  the  Ports  and  Waterways  Safety  Act  of  1972,  as  amended 
(33  U.S.C.  1221  et  seq.). 

(o)  Potential  6ear  Conflict  with  Coimierclal  Fishing  Industry.  To  reduce 
potential  fishing  gear  conflicts,  the  leiiees  should  keep  coiniierc  1  al 
fishermen  in  the  area  advised  ct  plans  for  seismic  surveys,  drill  rig 
transport,  or  other  vessel  traffic,  and  discuss  mutually  satisfactory 
ways  to  avoid  fishing-gear  conflicts.  Additionally,  designations  of 
open-ocean-storage  areas  for  crab  pots  are  subject  to  change.  Vessels 
transiting  these  areas  should  operate  in  such  a  manner  as  to  prevent  loss 
of  these  stored  crab  pots.  Locations  of  storage  areas  can  be  provided  by 
the  Alaska  Department  of  Fish  and  &ame  and  the  North  Pacific  Fishery 
Management  Council.  The  MMS  encourages  the  lessees  to  use  the  Oil/Fisheries 
Group  of  Alaska  to  reduce  potential  conflicts  between  the  oil  and  coranercial 
fishing  Industries. 

(p)  Oil  Spill  Contingency  Plans.  Lessees  are  notified  that  oil  spill 
contingency  plans  are  required  under  Alaska  OCS  Oroer  No.  7,  pursuant  to 
the  authority  prescribed  In  30  CFR  250.11,  250.34,  ai'd  250.43,  prior  to 
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approval  of  exploration  plans  and  development  and  production  plans. 
Infomation  to  Lessees  clause  (1)  identified  areas  of  special 
biological  sensitivity  which  will  require  protection  in  oil  spill 
contingency  plans  as  mandated  under  Alaska  OCS  Order  No.  7  and 
30  CFR  250.34-3.  Due  to  the  severe  weather  conditions  of  the  Sale 
92  area  and  the  sensitivity  of  this  area  to  spilled  oil,  particular 
attention  will  be  given  to  equipment  adequacy,  equipment  staging  areas, 
deployment  plans,  and  response  times.  Additionally,  special  protection 
measures  may  be  required  by  the  RSFO  in  the  review  of  oil  spill 
contingency  plans.  For  example,  the  lessee  may  be  required  by  the  RSFO 
to  position  cleanup  equipment  near  sensitive  areas,  develop  specific 
plans  for  excluding  oil  from  entering  Important  habitats,  demonstrate 
the  timely  use  of  dispersants,  or  run  detailed  spill  trajectories  for 
determining  potential  spill  impact  points,  in  accordance  with  HHS/U.S. 
Coast  Guard  planning  guidelines  for  approvals  of  oil  spill  contingency 
plans.  Furthermore,  lessees  are  required  under  30  CFR  250.34-2  to 
include  In  development  and  production  plans  descriptions  of  all 
environmental  safeguards.  Prior  to  approval  of  development  and 
production  plans,  the  RSFO  will  review  these  Items  to  determine  whether 
those  oil  transportation  facilities  described,  which  are  regulated  by 
the  MMS  can  safely  transport  oil  under  expected  conditions  in  the 
leased  areas. 

(q)  Minimum  Altitude  Over  Izembek  Lagoon.  Due  to  large  waterfowl 
concentrations  using  lagoons  in  the  Cold  Bay  area  from  August  15  through 
November  15  and  March  31  through  hay  31.  the  following  flight  procedures 
are  recommended.  Helicopter  and  fixed-wing  aircraft  should  fly  around 
lagoons  In  the  Cold  Bay  area  at  or  above  2.000  feet  ASL  when  weather 
conditions  permit.  When  weather  conditions  do  not  permit  flying  around 
Izembek  Lagoon  at  or  above  2.000  feet  ASL  and  it  Is  necessary  to  cross 
the  lagoon,  helicopters  and  fixed-wing  aircraft  should  only  cross  the 
lagoon  along  the  Instrument  Flight  Rules  (IFR)  corridor.  All  helicopters 
and  those  fixed-wing  planes  able  to  attain  6,000  feet  before  crossing  the 
lagoon,  flying  IFR  outbound  from  Cold  Bay,  should  cross  Izembek  Lagoon 
at  or  above  6,000  feet. ASL.  Fixed-wing  aircraft  which  are  mechanically 
unable  to  attain  6,000  feet  of  altitude  over  the  lagoon  when  departing 
Cold  Bay  should  cross  the  lagoon  at  a  minimum  of  4.000  feet.  Lessees 
are  advised  that  the  FWS  will  take  steps  to  minimize  the  Impacts  of 
helicopter  disturbance  on  the  black  brant  population  of  Izembek  Lagoon. 
This  may  Include  consultation  with  the  lessee  or  his  contractors  and 
specific  FWS  recoinnendatlons  on  aircraft  altitudes  and  patterns  which 
should  be  followed. 

(r)  Protection  of  Important  Biological  Resources.  Lessees  are  advised 
that  according  to  oil  spill  contingency  planning  guidance  incorporated 
in  MMS/USCG  Planning  Guldel Ines  Fur  Approval  Of  Oil  Spill  Contingency 
Plans,  If  local  conditions  or  geography  permit,  the  target  for  initiating 
recovery  operations  with  pre-st^^SQ  equipment  (I.e.,  the  response  time) 
should  be  6  to  12  hours  from^ttTe  t/ime  of  the  spill,  dependent  upon  the 
location  and  general  operattfiy  characteristics  of  the  drilling  or 
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production  activity.  If  the  Risk  Analysis  Indicates  that  an  oil 
spill  will  contact  a  shoreline  sooner  than  6  to  12  hours,  the  response 
tines  should  be  reduced  to  ensure  response  prior  to  contact.  Whatever 
aaount  of  equipment  Is  required  to  be  available  for  responding  to 
spills  should  be  fully  deployed  and  In  operation  within  the  specified 
response  time,  weather  permitting.  The  location  of  staged  equipment 
will  be  left  to  the  operator.  For  extraordinary  spills,  the  operator 
should  be  expected  to  obtain  additional  equipment  within  a  timeframe 
coonensurate  with  trajectory  analysis  but  no  more  than  48  hours. 

(s)  Additional  Requirements  for  Protecting  Biological  Resources. 
Lessees  are  adviseo  that  the  HHS  Intends  to  continue  funding  envi ronmental 
and  socioeconomic  studies  in  the  North  Aleutian  Basin  assuming  that 
exploratory  drilling  proves  successful  and  future  sales  are  held.  The 
MHS  will  continue  to  coordinate  with  the  State  of  Alaska,  Federal 
Agencies,  and  other  Interested  parties  to  plan  and  iuplement  studies. 
Including  those  which  may  assess  possible  impacts  of  postlease  activities. 
Based  on  Information  received  from  on>going  and  planned  studies,  the 
HHS  may  develop  site-specific  measures  to  protect  living  marine  resources. 
Oevelopaent  of  these  measures  will  occur  in  consultation  with  the  State 
of  Alaska,  Federal  Agencies,  and  other  Interested  parties.  Compliance 
with  these  specified  measures,  which  may  include  operational  modifications 
or  restrictions,  will  be  binding  on  thk  lessee. 

15.  PCS  Orders.  Operations  on  all  leases  resulting  from  this  sale  will 
be  conducted  in  accordance  with  the  provisions  of  all  Alaska  CCS 
Orders,  and  any  other  applicable  DCS  Order.  Final  Alaska  OCS  Orders 
were  published  in  the  Federal  Register  at  47  FR  47180,  on  October  22, 
1982. 

16.  Unusual  Bidding  Patterns.  The  bid  adequacy  procedures  provide  for 
the  application  of  criteria  in  a  two-phased  process  for  bid  adequacy 
dettralnation.  Prospective  bidders  should  be  aware  that  the  KO  may 
dettralnt  that  an  unusual  bidding  pattern  exists  when  a  company  and  Its 
parent  and/or  subsidiary  (a  company  In  which  the  controlling  Interest 
it  owned  by  another  company),  partlcloate  alone  or  jointly  in  more  than 
one  bid  on  the  same  block.  In  such  case  only  the  highest  of  such  bids 
by  that  entity  will  be  considered  for  computing  the  number  of  bids  on 
the  block  for  acceptance  In  the  Phase  I  criteria  of  the  bid  adequacy 
process.  If  as  a  result  of  an  unusual  bidding  pattern  there  is  an 
Insufficient  number  of  bids  for  acceptance  in  the  Phase  I  criteria. 


the  RO  will  pass  those  bids  on  the  block  to  Phase  II  of  the  bid  adequacy 
process  for  further  analysis.  As  a  result,  special  requirements  on 
this  subject  have  been  outlined  in  paragraph  3(b),  Method  of  Bidding 
In  this  Notice. 
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Appr&ved: 


Secretary  of  the  Interior 
DONALD  PAUL  MODEL 

DEC  1 1  1985 
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[FR  Doc.  85-29733  Filed  12-13-85: 8:45  am] 
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Billing  Code:     4310-MR 


DEPARTMENT  OF  THE  INTERIOR', 

Minerals  Management  Service 

Outer  Continental   Shelf 
North  Aleutian  Basin 

Notice  of  Leasing  Systems.  Sale  92 


Section  8(a)(8)  (43  U.S.C.  1337(a)(8))  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA),  as  amended,  requires  that,  at  least  30  days  before 
any  lease  sale,  a  Notice  be  submitted  to  the  Congress  and  published 
1 n  tne  Federal  Register: 

1.  identifying  the  bidding  systems  to  be  used  and  tne  reasons 
for  such  use;  and 

2.  designating  the  tracts  to  be  offered  under  each  bidding 
system  and  the  reasons  for  such  designation. 

This  Notice  is  published  pursuant  to  these  requirements. 

1.    Bidding  system  to  be  used.     In  the  Outer  Continental  Shelf 

(OCS)  Sale  92,  blocks  will  be  offered  under  the  following  bidding 

system  as  authorized  by  section  8(a)(1)  (43  U.S.C.  1337(a)(1)): 

bonus  bidding  with  a  fixed  12  1/2-percent  royalty. 

I 

a.     Bonus  bidding  with  a  12  1/2-percent  royalty.     This  system 

Is  authorized  by  section  (8)(a)(l)(A)  of  the  OCSLA,  as  amended.    This 

system  has  been  chosen  for  all  blocks  proposed  for  Sale  92  because 


these  blocks  are  expected  to  have  high  exploration,  development, 
and  production  costs. 

Department  of  the  Interior  analyses  Indicate  that  the  minimum 
economically  developable  discovery  on  a  block  In  high-cost  areas 
under  a  12  1/2-percent  royalty  system  would  be  less  than  it  would 
be  for  the  same  block  under  a  16  2/3-percent  royalty  system.     In 
addition,  the  lower  royalty  rate  system  is  expected  to  encourage 
more  rapid  production  and  higher  economic  profits.     The  larger  cash 
bonus  bids  associated  with  a  lower  royalty  rate  are  not  anticipated 
to  significantly  reduce  competition,  as  the  higher  costs  for  explo- 
ration and  development  are  the  primary  constraints  to  competition. 

2.     Designation  of  blocks.     All  blocks  in  this  lease  sale  will 
be  offered  under  a  12  1/2-percent  royalty  system  because  that  system 
is  most  appropriate  to  the  resource  levels  and  costs  expected  in  this 
sale  area. 


DEC  I  I  199.; 
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523-4534 
523-6228 


FEDERAL  REGISTER  PAGES  AND  DATES.  DECEMBER 


48341-49504.. 
49505-49664.. 
49665-49824.. 
49825-49918.. 
49919-50156.. 
50157-50268.. 
50269-50606... 
50609-50754... 
90755-60600... 
90091-51234... 
51 235-51 38^.. 


2 

3 

, 4 

5 


_9 
.10 
.11 
.12 
.13 
.16 


VoL  50.  No.  241 

Monday.  December  16,  1905 


CFR  PARTS  AFFECTED  DURING 


At  ttw  end  of  eacti  monOi.  the  Office  o(  the  Fedsni  no(jistiii 
publishes  separately  a  List  of  CFR  Sections  AHK:ted  (LSA).  wliicli 
lists  pwts  and  sections  affected  by  documents  puUisfied  since 
trie  revision  date  of  eacti  tiOe. 


3CFR 


5414..., 
5415.... 
5416.... 
5417.... 
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5419.._ 
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49665 
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49827 

50269 

50271 

50255 

50757 
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Kto.  86-03  rtovember 

25,  1985 _ „.50273 

ExsGutlva  OrdsTK 
12345  (Amended  by 

EC  12539) 49629 

1 2539 49829 


4CFR 

6 


9— 


3a. 


33 

51 

52.. 
75_ 

82 

7CFR 


.48505 
.49505 
.49505 
.49505 
.49505 
.48505 
.48505 
.48505 
.49505 


226.. 


...  49919 
..49341 


301 

403 

404-... 

408 

409-.. 
411..... 
413..... 
415..... 

416 

417 

418...„ 
419„... 
423..... 
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428..... 
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51228 

90275 

.49505,50275 
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40505 

............  49506 
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49506 

49506 

48907 

^506 

-_  49513 

49506 

49506 
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.48518 


439- 
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-496up 


.50276 
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.49667 


907.. 
908.. 

ACfl 


959 

971 
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1002.. 
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.49343.  50759 

-50750 

50157 

-.49631 

49831 

.49831.  50156 

48631 

...- -.49674 

49674 


1136- 


.S01S8 


1446- 
1540- 
1965- 
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.50310 
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440- 


.48M3 
.507M 


971- 
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1136- 
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.50021 


.5I344 
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103.. 
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77 
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.51236 


102 
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114- 
318- 
361- 


.907V1 
.5071 
.90791 

.90082 


.50282 


71- 
80- 


82 
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.907M 


440- 
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204 
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.90284 
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.901« 
.489M 
.48849 


564- 


206- 
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571- 
619. 
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120. 


.49832 


14CFR 

11 51188,51332 

39 49349-49351.  49832. 

49833. 49923. 50609. 

50610.51235-51237 
71 49353,  49528.  49529. 

50254.50285,50610. 

50778,51238- 
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73 5061 1 

91 51188,  51193 

93 50264 
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97. 50161 
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27. 50624 

29. 50624 
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91 50588 
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10. 501 77 

16CFR 
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305 49679 

455 50162 
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13 50800 
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1500. 50918 


17CFR 

200 

210 
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50286 

49529 

„ 49529 

239. 49529 

250 5061 1 

259 5061 1 

276. 49835 


49859 

50805 

50624 

.49354.  49705 


1 
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250__ 


18CFR 

2. 

32 

33_ 
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.49924 
.49924 
.49924 
.49924 
.49924 
.49924 


101 49924 

152 51 240 

154 51240 
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280 49534 
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.49359. 

49371.49534. 

51240 

49924 

375 

..49924.  51240 

381 

..49924,  51240 

1»CfR 

162 

50287 

171 

50287 

20CFR 

404 

..50068,50118 

416 

50118 

601 

51241 

404 49397. 

416 

49558,50630. 

50920 

50920 

6.55 

21CFR 

172 

173 

175 
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..50311,50313 

49535 

..49535,49684 
.49535.49684 
49684 

178 _.. 

181 



.49684.50611 
49535 

184 _.. 

193 



49535 

49687 

310 

49371 

510 

.49372,  49537 

520 

522 

524 

.49372. 
..49372 

49537,  49840, 

50291 

.  49840.  50292 

.49372.  49840 

555 

.49372,  49924 

558 

561 

.49372. 

49840.  50292. 

50612.50613 

49687 

1020 

50293 

notniMd  RuteK 
163 

.49398,49405 

201 „.. 

49947 

343 

49409 

357 

.49409 

610 

870 

51002 

...50179 

22CFR 

514 

49373 

rropo— d  RuIm, 
41 

49705 

23CFR 

230 „ 

51242 

625 „„ 

655 „. 

658 



50784 

„.  50784 

49688 

Piufiussd  Rutos: 
1325 

49409 

24CFR 

232 

1 

49538 

235 

49538 

300 

49842 

511 

50594 

970 

50891 

25CFR 

23 

1 
51244 

28CFR 

65 

51340 

29CFR 

49822 

1 625 5061 4 

1910 51120 

261 0 50896 

2619 50898,  50899 

2621 50900 

2622 50696 

2642 49539 

PfOpOMd  RuIm: 

20 51 354 

1910 49410,  51412. 

50512 

aOCFR 

901 „.. 49541 

904 49374 

906 49924,  50788 

91 5 49925 

91 7 50293 

936 49376.  50296 

944 49542 

950 49544.  50901 

Proposed  ftutog: 

75 50925 

800 50631 

31CFR 

Proposed  fluloi: 

357 4941 2 

32CFR 

54 49927 

78 49930 

828 49688 

880 49688 

Propoood  RuIm: 

553 5031 5 

33CFR 

72 50903 

110 49843 

117 49550.  50163.  51246 

165 49844.  50164 

334 50297 

66 501 79 

117 50808 

166 49861.  50808 

1 67 _ 49861 .  50925 

209 5031 6 


36CFR 

1258 


.50904 


37CFR 

304 


.49551 


3SCFR 

3 5061 5 

PrmmmmI  Ruteft: 

19 „ 50632 

21 50632-50642 

39CFR 

10 49387,  49689,  50905 

1 1 1 49689 

40CFR 

52 49389.  50906.  50908. 

51250 

81 51 251 

180 49690 

261 50789 

305 .* 51  i  96 

306 51 205 

71 2. 5091 0 


716.... 

S0910 

PropoMdRulM: 

52 51 262 

60 

49442 

122.... 

49904 

124.... 

„ 49904 

125.... 
141.... 

49904 

49423 

166.... 

50643 

180.... 

49705.  50643 

261.... 

51 264 

264.... 

51264 

265.... 

51264 

271.... 

49561.49947,49949 

799.... 

49863 

41CFR 

101-40.. 


.49551.  49845 


42CFR 

52a 49692 

75 50710 

405 50165 

41 2 49930 

432 49389 

433 49389 


43CFR 

2740 

2910 

Public  Land  OrdMv: 
6610  Corrected  by 

6611 

6611 

rropoood  Ruioi- 
431 


.50298 
.50298 


.50165 
.50165 

.49563 


44CFR 

64 49390.  5061 7 

65 50789.  50790 

67 50791 

205 - 5061 8 

Propoood  Ruloo! 

67 49951.  50810 

205 49959 


45CFR 

96 

305 


.49552 
.49392 


46CFR 

308 ^ 50165 

309 50165 

f*ropo>od  RuloK 

38 49563 

151 49563 

47CFR 

22 _ 50167 

31 5091 0 

43 5091 0 

68 49930 

69 50910 

73 49392,  49553.  50916 

87 49554 

97.. 49555 

Propo— d  Rut— ; 

Ch.  1 50316 

22 50181 

43 49423 

64 50182 

69 50183 

73 49426-49428,  49565. 

49566. 49707, 49863.  50329, 
51265-51269 
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48CFR 

514 

50169 

536. 

55i 

— ._. 50170 

50170 

701 

50301 

70i 

50301 

715 :. 

50301 

728 

50301 

731 

50301 

732 

„.  50301 

737„ 

50301 

750 

752 

50301 

50301 

753 

„ 50301 

Ch.  5 

31 

50502 

49662 

524^ 

52S2 

49819 

49819 

5350 

49708 

49CFR 

90 

49930 

171 

49393 

173 

49849 

175 

49393 

21«. 

50888 

217 

50888 

218. 

50888 

219. 

50888 

225 

50888 

391 

49849 

Proposed  Rulos: 
171 

49866 

173 

49866 

177 . 

49866 

178 

49866 

180 

49866 

192. 

195 

.49429,  49575 
49429 

1039 

49576 

50CFR 

17 50304.  50726.  50792. 

51251 

20 49695 

216 49696 

227 51 252 

61 1 49852 

652. 49852.  49931 

663 50309 

671 49853.  50793 

675 49652 

PrepoMd  Ruin: 

1 4 49709 

17 49868.  49967.  49970, 

50646 

18 49577 

20. . 49870 

80...: 501 85 

651 49582 

655...- 501 86 

658 50928 

663 49590 

UST  OF  PUBLIC  LAWS 

Last  List  December  13.  1965 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  vvtuch 
have  t>ecome  Federal  laws. 
The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 


in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
F>rinting  Office.  Washington, 
DC  20402  (phone  202-275- 
3030). 

HJ.  Res.  459/Pub.  L.  99- 
174 

Reaffirming  the  friendship  of 
the  people  of  the  UnKed 
States  with  the  people  of 
Colomt>ia  following  the 
devastating  volcanic  eruption 
of  Novemt>er  13,  1985.  (Dec. 
11,  1985;  99  Stat  1033;  1 
page)    Price  $1.00. 

SJ.  Res.  206/Pub.  L.  99-175 

To  authorize  and  request  the 
President  to  designate  the 
month  of  December  1985,  as 
"Made  in  America  Month". 
(Dec.  11,  1985;  99  Stat.  1034; 
2  pages)    Price:  1.00.- 

HJ.  Res.  473/Pub.  L  99-176 

Waiving  the  printing  on 
parchment  of  the  enrollment 
of  H.J.  Res.  372.  (Dec.  11. 
1985;  99  Stat  1038;  1  page) 
Price:  $1.00. 

HJ.  Res.  372/Pub.  L  99-177 

Increasing  the  statutory  limit 
on  the  public  debt  (Dec.  12, 
1985;  99  Stat  1037) 
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siso  appssrs  m  ths  Islsst  Issus  of  the  I.SA  (List  of  CFR  Secttons 
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The  snnuslfsts  tor  subscrlptton  to  si  revised  vofames  Is  $550 
domsstic  $137.50  sddNtonsi  for  toreign  mMno- 

Order  frotnSuperlnlsndsnt  of  Docunerits.GoviernrnsntPr1nlingOince. 
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Deposit  Account)  may  be  telephoned  to  IheGPO  order  desk  St  (202) 
7t3-323t  from  8.-00  ajn.  to  4:00  pjit  eastsm  time.  Monday— Friday 
(aaipept  hotdays). 
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0-149 

1S0-999- 


1.2(2 

S(1964 

4 


■rffomlOOarflOl) 


SI 

1-1 1«_ 

12004M.«(6RMWvad). 


7 

0-«$„ 
46-51. 
52 


53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059. 
1060-1119. 
1120-1199. 
1200-1499. 
1S00-1899. 
1900-1944. 
194S-M..... 
• 

OPsrta: 

1-199 

200-Ciid 

lOPana: 

0-199 

200-399 

40O-499 

SOO-M 

11 

12  Parts: 

1-199 

200-299 

300-499 

SOO-M 

19 

14  Parts: 

1-59 

60-139 

140-199 

20O-1199„ 
1200-M_ 

15  Parts: 

0-299 

30O-399..... 
400-Girf 


$5.50 

7J0 
12.00 

18.00 
7J0 

M.0O 
13.00 
14.00 
14.00 
13.00 

8.00 
UM 
14.00 
14.00 
12.00 

9.50 

8.00 
13.00 

7.50 
12.00 
13.00 

7.50 

13.00 
9.50 

17.00 

9.50 

12.00 

14.00 

7.50 

8.00 
14.00 

9.50 
14.00 
13.00 

16.00 
13.00 

7.50 
15.00 

8.00 

6.50 
13.00 
12.00 


Apr  1 
Jia.1 
Ja.1 

Oct.  1 
Jm.  1 

Joa.1, 

JOB.1, 

JaR.1, 
Jas.1. 
Jos.1, 
Jm.1, 
Ja.1 
Ja>.l 
Jaikl 
Jn.  1 
Ja.1 
Jot.  1 
Jos.  1 
Jv.  1 
Ja.  1 
Jos.  1 


■.  1 
■.  1 

■.  1 
1.1 


J«.  1 
Jan.  1 
JaM.1 
J«.  1 
im.} 

Joa.  1 
laR.1 
Joa.  1 


1985 
1985 
1985 

1985 
1985 

1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 
1985 

1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 
1985 
1985 

1985 
1985 
1985 


9.00 

10.00 

13.00 

nParta: 

1-239 20.00 

240-M UM 

18  Parts: 

1-149 .: 12.00 

150.399 19.00 

400-&d 7.00 

1$  21.00 
20Parte: 

1-399 8.00 

400-499 \6.00 

500-« 18.00 

21  Parts: 

1-99 „ . 9.00 

100-169 1 1.00 

170-199 13.00 

200-299 4.25 

300-499 20.00 

500-599 16.00 

600-799 ~~__-......_««.........  6.50 

800-1299 10.00 

1300-«y 5.50 

22  21.00 

23  14.00 
24PartK 

0-199 : 11.80 

200-499 .. 19.00 

500-699 6.50 

700-1699 1S.00 

1700-M 9.00 

2S  18JI0 

28  PartK 

i§  1.0-1.169 21.00 

I1 1.170-1.300 12.00 

»  1.301-1  400  7  SO 

II  1.401-1.500 15.00 

I1 1.501-1.640 12.00 

I1 1.641-1.850 11.00 

IS  1.651-1.1200 22.00 

II  1.1201-Bid 22.00 

2-29. iSiJO 

30-« 9.50 

40-299 lt.00 

300-499 11.00 

S00-599..,..._„..„..........„..,...........„„..„„..„..,...„..     8.00 

600-&id 4.75 

27Psrts: 

1-199 18.00 

MO-W „_   13.00 

20  16.00 
28Psrts: 

0-99 11.00 

100-499 $.00 

500-899 19.00 

900-1899 7.00 

1900-1910 21  00 

191 1-1919 5.50 

1920-M 20.00 

30  Parts: 

0-199 M.00 

200-699 4.00 

700-Cad ^M 

SIPwts: 

0-199 tJO 

200-M 11.00 


JaL  1.1985 
km.  1. 1985 
JM.1.198S 

Apr- 1.  IMS 
Apr- 1.  IMS 

Apr- 1.  IMS 
Apr.  1,1985 
Apr.  1.1985 
Apr.  1. 1985 

Apr.  1. 1985 
Apr.  1. 1985 
Apr.  1. 1985 


Apr, 
Apr, 
Apr, 

Apr. 


Apr. 
Apr 

Apr. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

af. 

*pr 
Apr, 
Apr. 
Apr 

•Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr 
Apr 

•Apr 


1.1985 
1,1985 
1.1985 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 
1.1985 

1,1985 
1.1985 
1,198$ 
1.1985 
1.1985 
1,198S 

1.1985 
1,1985 
1.1985 
1.1985 
1.1984 
1.1985 
1.1905 
1.1985 
1.1985 
1.1985 
1.1985 
1.1985 
1.1980 
1.1985 


Apr.  1,  1985 
Apr.  1,  1985 
My  1,1985 

My  1.1985 
My  1,1985 
My  1.1985 
My  1,1985 
My  1,1985 
•My  1,1984 
My  1,1985 

My  1.1985 
My  1,1985 
My  1.1985 

My  1,1985 
My  1,1985 
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1-39.  Vd.  I..., 
1-39,  Vol.  I..: 
1-39,  Vol.  ■.. 

1-189 

190-399.. 

400-629.. 

630-699.. 

700-799 

800-999 

lOOO-End....... 

SSPariK 

1-199 

200-M 

34Parta: 

1-299 

300-399.. 
400-M.. 
3S 


...... —  15.00 

... 19.00 

18.00 

13.00 

. 16.00 

15.00 

12.00 

15.00 

7.50 

5.50 

20.00 

14.00 

15.00 

8.50 

..........  18.00 

7.00 

36  PwtK 

1-199...; 9.00 

200-M 14.00 

37  9.00 

SSPVtK 

0-17 . 16.00 

18-6id 1 1.00 

39  9.50 

16.00 

21.00 

23.00 

18.00 

18.00 

— 13.00 

..........  19.00 

14.00 

..........  13.00 

8.00 

41  CtwptsrK 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  Appowdw.  2  (2  RMorvod) 13.00 

3-6 14.00 

8 4.50 

9 13.00 

10-17 9J0 

18.  Vd.  I.  P«rt»  1-5 13.00 

18.  Vol.  1.  Ports  6-19 13.00 

18.  Vol.  m,  Ports  20-52 13.00 

19-100 13.00 

1-100 7.50 

102-200 8.50 

201-M 5.50 


401 

1-51 

52 

53-80 

81-99...„ 

100-149 

150-189 

190-399 

400-424 

425-699 

70O-fRd 


42Pwts: 

1-60 

61-399 

400-Eiid..... 


43 

•1-999 


12.00 

7.00 

18.00 

10.00 


*Jul» 

July 
July 
July 
•July 
July 
July 

wy 

July 
My 

July 
July 
July 

My 

My 
My 
My 

My 
My 
My 

My 
My 
My 
My 
My 
My 
My 
My 
My 
My 

•My 

•My 

•My 

•My 

•My 

•My 

•My 

•My 

•My 

•My 

•My 

My 
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Briefings  on  How  To  Us*  th«  Federal  Register— 

For  information  on  brieflngs  in  Washington.  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Alcohol  and  Alcoholic  Beverages 

Alcohol,  Tobacco  and  Firearms  Bureau 

Archives  and  Records 

National  Archives  and  Records  Administration 

Banks,  Banking 

Federal  Reserve  System 

Communications  Common  Carrier* 

Federal  Communications  Commission 

Classified  lnformatk>n 

Labor  Department 

Crop  Insurance 

Federal  Crop  Insurance  Corporation 

Excise  Taxes 

Alcohol.  Tobacco  and  Firearms  Bureau 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Government  Procurement 

Agency  for  International  Development 
General  Services  Administration 

Labeling 

Food  and  Drug  Administration 

Maritime  Carriers 

Federal  Maritime  Commission 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20406,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402.  . 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the  i 

issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S300.00  per  year,  or  $150.00  for  6  months,  payable  in  ■ 

advance.  The  charge  for  individual  copies  is  Sl.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTA.NCF.  in  the  READF.R  AIDS  section  of  this  issue.  | 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
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Privacy 

Justice  Department 

Radio  Broadcasting 

Federal  Communications  Commission 

Trade  Practices 

Federal  Trade  Commission 

Wages 

Personnel  Management  Office 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  January  17;  at  9  am. 


WHERE: 


RESERVATIONS: 


Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW„  Washington,  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 
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Agenq^  for  International  Oevetopmant 

RUUS 
51395     Acquisition  regulations 


Agricultural  Stabiilzation  and  Conservation 
Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Tobacco;  extension  of  time 

Agricultural  Trade  and  Export  Policy  National 
Commission 

NOTICES 

Meetings 

Agriculture  Department 

See  Agricultural  Stabilization  and  Conservation 
Service;  Commodity  Credit  Corporation;  Federal 
Crop  Insurance  Corporation. 


51438 


51438 


Air  Force  Department 

NOTICES 

Active  military  service  and  discharge 
determinations: 
51449         Airlift  International,  Slick  Airways  Division 

Alcotiol,  Tobacco  and  Rrearms  Bureau 

RULES 

Alcohol,  tobacco,  and  other  excise  taxes: 
51386         Excise  tax  return,  Form  5000.24:  implementation 

PROPOSED  RULES 

Alcoholic  beverages: 
51408        Distilled  spirits  plants;  spirits  or  distilled  spirits; 
definition 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
51488         West  Virginia  University/Industry  Cooperative 
Research  Center 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  Arts  and  Humanities. 

Census  Bureau 

NOTICES 

Surveys,  detcnmnafions,  etc.: 
51440         Manufachiring  industries;  annual 
51442         Wholesale  trade:  annual 

Commerce  Department 

.  .        See  Census  Bureau;  Foreign-Trade  Zones  Board; 
International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration. 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
51438         Tobacco  price  support  levels;  extension  of  time 


51385 


51503 


51488 
51488 


51489 
51490 


51449 

51416 
51451 

51503 

51384 
51502 


51420 


51432 
51433 

51434 


Commodity  Futures  Trading  Commission 

RULES 

Domestic  exchange-traded  commodity  options: 

Options  traders;  commercial  categories 
NOTICES 
Meetings;  Sunshine  Act 

r 

Defense  Department 

See  Air  Force  Depa^tmen^,  Engineers  Corps. 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.: 

Abbott  Laboratories 

Dupont  Pharmaceuticals 

Employment  and  Training  Administratiofi 

NOTICES 

Adjustment  assistance: 

Beth  Energy  Mines  Inc.,  et  al. 
Thru  Blu  et  al. 

Energy  Department 

See  Federal  Energy  Regulatory  Commission. 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Clarement  Channel,  NJ 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Minnesota 
NOTICES 
Toxic  and  hazardous  substances  control: 

Chemical  emergency  preparedness  program 

availability;  interim  guidance 

Environmental  Quality  Council 

NOTICES 

Meetings;  Sunshine  Act 
Federal  Aviation  Administration 

RULES 

Transition  areas;  correction 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Turbine  engines  surge  and  stall  characteristics 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  services,  special: 

Fixed  and  mobile  services;  microwave  spectrum 

utilization  policy 
Radio  stations;  table  of  assignments: 

California 

Florida 
Television  stations;  table  of  assignments: 

Idaho 
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Federal  Crop  Insurance  Corporation  i 

RULES 

Crop  insurance;  various  commodities: 
51383        Potatoes,  sugar  beets,  tobacco,  and  hybrid  seed; 
interim 


Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Dennis,  George  E.,  et  al. 
Meetings;  Sunshine  Act 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Uniform  Traffic  Control  Devices  Manual; 
amendments 


51450 
51503 


51404 


Federal  Maritime  Commission 

PROPOSED  RULES 

Agreements  by  ocean  common  carriers,  etc.: 
51416         Agreements  subject  to  Shipping  Act  of  1984; 
policy 

NOTICES 

Freight  forwarder  licenses: 
51451         Trion  Freight  Forwarding  Co.  et  al. 

Federal  Reserve  System 

RULES 

Reserve  requirements  of  depository  institutions 

(Regulation  D): 
51508         Money  market  deposit  accounts  held  by 
Hawaiian  nonmember  institutions 

NOTICES 
51505     Meetings;  Sunshine  Act    * 

Fc'Jeral  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
51398         Bass  Brothers  Enterprises,  Inc.,  et  aL 

Fiscal  Service 

RULES 

Government  losses  in  Shipment  Act  claims  and 

declaration  of  valuables;  CFR  Parts  redesignated 

Fisti  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 

Comprehensive  conservation  plan/environmental 
statements;  availability,  etc.: 
Yukon  Flats  National  Wildlife  Refuge,  AK 

Food  and  Drug  Administration 

PROPOSED  RULES 

Drug  labeling: 

Oral  (OTC)  aspirin-containing  drug  products; 

proposed  labeling 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

Center  for  Drug  and  Biologies  committees 
Food  for  human  consumption: 

Identity  standard  deviation;  market  testing 

permits;  tuna,  canned 
Meetings: 

Advisory  committees,  panels,  etc. 


51394 


51465 


51465 


51400 


51454 
51452 


51451 


51453     Nutrition  goals,  1990;  PHS  implementation  plan: 
study  announcement  and  meeting 

Foreigr>-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
51442        Mississippi 

General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 
51394         Contract  forms 
PROPOSED  RULES 

Acquisition  regulations  (GSAR): 
51435         Contracting  officer  warrant  program  training 
requirements,  etc.;  draft  availability 

Healttt  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  Public  Health  Service. 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicare: 
51418         Home  health  agencies;  financial  security 
requirements;  correction 

Historic  Preservation,  Advisory  Council 

PROPOSED  RULES 
51437     Historic  properties  protection;  extension  of  time 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Minerals 
Management  Service;  Reclamation  Bureau. 

NOTICES 

51455     Organization,  functions,  and  authority  delegations 

Procurement: 
51464         Commercial  activities,  performance;  inventory 

and  review  schedule  (OMB  A-78 

implementation) 

International  Development  Cooperation  Agency 

See  Agency  for  IntemationaLDevelopment. 

International  Trade  Administration 

NOTICES 

Antidumping: 
51450        Dynamic  random  access  memory  semiconductors 
of  256  kilobits  from  Japan 

51442  Welded  steel  wire  fabric  for  concrete 
reinforcement  from  Italy 

51443  Welded  steel  wire  fabric  for  concrete 
reinforcement  from  Mexico 

51444  Welded  steel  wire  fabric  for  concrete 
reinforcenfent  from  Venezuela 

Scientific  articles;  duty-free  entry: 

51445  Johns  Hopkins  University;  withdrawal 

51445  Pennsylvania  State  University  et  al. 

51446  University  of  California,  San  Diego 
51446         Yale  University 

International  Trade  Commission 

NOTICES 

Import  investigations: 

51466  Apparatus  for  installing  electrical  lines  and 
components 

51467  Cellular  mobile  telephones  and  subassembhes 
from  Japan 
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51467 
51468 

51505 


51469 
51470 


51410, 
51411, 
51413 

51470- 
51479 


51390 

51488 
51489 

51490 


51466 


51414 


51491 


51414 


51435 
51436 
51436 


51446 


Expansion  tanks 

Heavy-walled  rectangular  welded  carbon  steel 
pipes  and  tubes  from  Canada 
Meetings;  Sunshine  Act  (2  documents] 

Interstate  Commerce  Commission 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Colorado  &  Eastern  Railroad  Co. 
Railroad  services  abandonment: 

Seaboard  System  Railroad.  Inc. 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration. 

PROPOSED  RULES 

Privacy  Act;  implementation  (3  documents) 


NOTICES 

Privacy  Act;  systems  of  records  (5  documents) 


Labor  Department 

See  also  Employment  and  Training  Administration; 

Mine  Safety  and  Health  Administration 

RULES 

Security  regulations;  declassification  of  agency 

information 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Consumer  price  index;  U.S.  city  average 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Helen  Mining  Co. 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Howell  Petroleum  Corp. 

National  Archives  and  Records  Administration 

PROPOSED  RULES 

Public  use  of  research  rooms 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 

National  Lat>or  Relations  Board 

PROPOSED  RULES 

Document  search;  schedule  of  fees 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog 

Northeast  multispecies;  correction 

Pacific  Coast  groundfish;  correction  (2 

documents) 

NOTICES 

Permits: 
Foreign  fishing 


51492 


51492 

51492 
51505 


51397 


51397 


51506 


51455 


51502 


51493 


51493 
51495 


51499 
51500 


51501 


National  Science  Foundation 

NOTICES 

Agency  {information  collection  activities  under 
OMB  review 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc: 
Sacramento  Municipal  Utility  District 

Meetings: 
Reactor  Safeguards  Advisory  Committee 

Meetings;  Sunshine  Act 

Personnel  Management  Office 

PROPOSED  RULES 
Pay  administration: 

Special  salary  rate  schedules  for  recruitment  and 

retention;  computer  scientists 

Special  salary  rate  schedules  for  recruitment  and 
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Federal   Register 

Vol.  SO.  No.  242 

Tuesday.  December  17.  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
pubtisfied  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of   Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Parte  422.  430, 434,  436,  and  443 
[0OC.NO.0047A] 

Crop  Insurance  Regulations— Various 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Potato,  Sugar  Beet,  Tobacco  (Dollar 
Plan],  Tobacco  (Guaranteed  Plan],  and 
Hybrid  Seed  Crop  Insurance  Regulations 
(7  CFR  Parts  422.  430,  434.  436,  and  443], 
effective  for  the  1985  calendar  year  only, 
by  extending  the  date  for  Hling  contract 
changes  specified  in  the  policies  for 
insuring  such  crops.  The  intended  e^ect 
of  this  rule  is  to  provide  additional  time 
in  which  to  file  changes  made  in  the 
Actuarial  Tables  for  such  crops.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance.  Act.  as  amended. 
DATES:  Effective  date:  December  31. 
1985. 

Comment  date:  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
February  18. 1986,  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
interim  rule  should  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation.  Room  4096.  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 


Regulation  No.  1512-1  (December  15. 
1983).  This  action  does  not  constitute  a 
review  as  to  the  need,  currency,  clarity, 
and  effectiveness  of  these  regulations 
under  those  procedures. 

Merritt  W.  Sprague,  Manager,  FCIC. 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  aiuiual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abihty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Section  16  of  the  policy  for  each  of  the 
crops  ejected  provides  that  any 
changes  in  the  contract  must  be  placed 
on  file  in  the  service  office  by  a  certain 
date.  The  contract  consists  of  the 
application,  the  policy,  and  the  actuarial 
table.  Due  to  the  workload  involved  in 
making  changes  on  the  Actuarial  Table 
for  each  crop  insured  in  each  county 
where  such  insurance  is  offered  requires 
that  in  the  countries  where  changes  in 
the  contract  must  be  on  file  by 
December  31, 1985,  the  date  must  be 
extended  to  February  15, 1986. 

FCIC  is  currently  reviewing  the 
actuarial  tables  for  the  regiilations 
referred  to  herein  to  determine  whether 


the  adequacy  of  current  actuarial 
structures  and  rate  levels  offered  under 
each  crop  insurance  policy  are 
consistent  with  sound  actuarial 
principles  and  if  not  to  make 
adjustments  where  necessary.  This  is  an 
annual  review  conducted  on  all  crops. 
The  amount  of  work  involved  is  such 
that  these  reviews  will  not  be  completed 
prior  to  the  date  for  filing  such  actuarial 
data  in  the  service  offices  for  the  craps 
and  counties  involved  unless  the  filing 
date  is  extended. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  of  this  rule  without 
providing  for  a  period  for  public 
comment  before  such  publication. 
Without  this  review,  the  statutory 
mandate  that  the  program  be  actuarially 
sound  could  not  be  met.  The  workload 
involved  in  these  actuarial  changes  will 
not  permit  filing  of  these  actuarial  tables 
by  the  present  contract  change  date  of 
December  31.  There  is  not  sufficient 
time  to  provide  for  public  comment  and 
implement  these  changes  prior  to 
December  31.  It  has  been  determined 
that  the  date  by  which  such  changes  are 
required  to  be  placed  on  file  in  the 
service  office  shall  be  extended  from 
December  31, 1985.  until  February  15. 
1986.  and  made  effective  for  the  1985 
calendar  year  only  for  Potatoes,  Sugar 
Beets,  Tobacco  (Dollar  Plan).  Tobacco 
(Guaranteed  Plan),  and  Hybrid  Seed. 

The  changes  in  the  actuarial  tables  for 
the  crops  affected  by  this  rule  may  be 
beneficial  in  some  instances  and 
detrimental  in  others.  All  policyholders 
should  be  aware  of  the  changes  in  the 
actuarial  table  affecting  their  individual 
crop  insurance  contract  and  of  the 
additional  time  provided  for  FCIC  to  ftie 
such  changes. 

FCIC  is  soliciting  public  comment  on 
this  rule  for  60  days  after  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  in  order  that  any 
amendment  made  necessary  by  public 
comment  may  be  published  in  the 
Federal  Register  as  quickly  as  possible. 

Any  comments  received  pursuant  to 
this  rule  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4096,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250.  durirg  regular  business 
hours,  Monday  through  Friday. 
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List  of  Subjects  in  7  CFR  Parts  422,  430. 
434.  438,  and  443 

Crop  insurance.  Potato.  Sugar  beets. 
Tobacco  (Dollar  Plan).  Tobacco 
(Guaranteed  Plan),  Hybrid  seed. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Potato.  Sugar  Beets, 
Tobacco  (Dollar  Plan).  Tobacco 
(Guaranteed  Plan),  and  Hybrid  Seed 
Crop  Insurance  Regulations,  effective 
for  the  1985  calendar  year  only  (7  CFR 
Parts  422,  430.  434,  436,  and  443. 
respectively)  in  the  following  instances: 

1.  The  Authority  Citations  for  7  CFR 
Parts  422,  430.  434,  436.  and  443  continue 
to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506, 1516). 


PART  422— {AMENDEDJ 

2.  7  CFR  422.7(d)16  (3)  is  revised  to 
read  as  follows: 

§422.7    Application  and  Policy. 
16.  Contract  Changes. 

(D*  •  • 

(3)  December  31  preceding  the  cancellation 
date  for  counties  with  an  April  15 
cancellation  date,  except  that,  for  the  1985, 
1986  transition  only,  all  contract  changes  will 
be  available  at  your  service  office  by 
February  15. 1986. 


PART  430-{AMENDED] 

3.  7  CFR  430.7(d)16  is  revised  to  read 
as  follows: 

§430.7    Application  and  Policy. 

•         *        *         •         • 

16.  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  date 
for  counties  with  an  April  15  cancellation 
date  (February  15. 1986  for  the  1985. 1986 
transition)  and  by  May  31  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 


PART  434— (AMENDED] 

4.  7  CFR  434.7(d)16  is  revised  to  read 
as  follows: 


§434.7    Application  and  PoHcy. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  All  contract 
changes  will  be  available  at  your  service 
ofTice  by  Deceml>er  31  preceding  the 
cancellation  date,  except  that  for  the  1985, 
1986  transition  only,  all  contract  changes  will 
be  available  in  your  service  office  by 
February  15, 1986.  Acceptance  of  any  changes 
will  be  conclusively  presumed  in  the  absence 
of  any  notice  from  you  to  cancel  the  contract. 


PART  43fr-{AMENDED] 

5.  7  CFR  436.7(d)16  is  revised  to  read 
as  follows: 

§436.>    Application  and  Policy. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
-will  tie  available  at  your  service  office  by 
December  31,  preceding  the  cancellation  date 
except  that,  for  the  1985, 1986  transition  only, 
all  contract  changes  will  be  available  at  your 
service  office  by  February  15, 1986. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 


PART  443— {AMENDED] 

6.  7  CFR  443.7(d)16  is  revised  to  read 
as  follows: 

§443.7    Application  and  Policy. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your 
amount  of  insurance  is  no  longer  offered,  the 
actuarial  table  will  provide  the  amount  of 
insurance  which  you  are  deemed  to  have 
elected.  All  contract  changes  will  be 
available  at  your  service  office  by  December 
31.  preceding  the  cancellation  date,  except 
that  for  the  1985. 1986  transition  only,  all 
contract  changes  will  be  available  at  your 
service  o^ice  by  February  15, 1986. 
Acceptance  of  any  changes  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 


Done  in  Washington,  DC,  on  November  15, 
1985. 

Merritt  W.  Sprague 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-29753  Filed  12-16-85;  8:45  am] 

BILUNG  CODE  3410-0»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adntinlstration 

14  CFR  Part  71 

[Alrspaea  Docket  No.  S5-AWP-31] 

Alteration  of  Alturas,  CA,  Traneition 
Area 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Correction  to  final  nde. 

summary:  On  October  31, 1985,  (50  FR 
45401),  the  Federal  Aviation 
Administration  (FAA)  amended  the 
transition  area  at  Alturas,  California. 
This  amendment  was  necessary  to 
provide  controlled  airspace  for  aircraft 
executing  Standard  Instrument 
Approach  Procedures  (SIAP)  at  Alturas 
Municipal  Airport.  In  the  description  of 
the  airspace  amendment,  the  words 
"along  the  west  edge  of  V-165"  were 
inadvertently  included.  This  action  will 
correctly  describe  the  transition  area. 
EFFECTIVE  DATE:  0901  G.M.T..  March  13. 
1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Reidy.  Airspace  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration  (FAA),  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (213)  297-1186. 
SUPPI.EMENTARV  INFORMATION: 

History 

On  August  16. 1985,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  that  will 
alter  the  transition  area  at  Alturas, 
California.  (50  FR  33055).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  This 
amendment  is  the  same  as  that 
proposed  in  the  notice.  The  proposed 
amendment  to  the  SIAP  to  Alturas. 
California,  requires  controlled  airspace 
commencing  at  700  feet  for  the 
procedure  tiun  area.  Without  this 
additional  controlled  airspace,  the 
minimum  descent  altitude  would  be 
raised.  This  amendment  will  enhance 
airport  usage  and  safety.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  lowers  the 
controlled  airspace  to  contain  the 
proposed  amendment  to  the  SIAP  at 
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Alturas,  California.  This  additional 
airspace  is  required  to  contain  the 
procedure  turn  within  controlled 
airspace. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  ursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR' 
Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  151ft 
Executive  Order  10854;  49  II.S.C.  106(g) 
(Revised  Pub.  L  97-499.  January  12. 1983);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Alturas,  CA — (Revised)  ;\ 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
41*3400"  N..  long.  120*46'20'  W.;  to  lat. 
41*37'00"  N.,  long.  120*28'40'  W.;  to  lat. 
41*11'30'  N..  long.  120*2100'  W.;  to  lat. 
41*08'45'  N.,  long.  120°38'10'  W.;  thence  to 
the  point  of  beginning;  that  airspace 
extending  upward  from  1200  feel  above  the 
surface  beginning  at  lat.  41*2210*  N.,  long. 
120*58'00'  W.;  to  lat.  41*28'20'  N..  long. 
120*44'20"  W.;  to  lat.  41*1910'  N..  long. 
120*41'30'W.;  to  lat.  41*15'00'  N.,  long. 
120*51 '00'  W.;  thence  along  the  east  edge  of 
V-452  to  the  point  of  beginning;  and  that 
airspace  extending  upward  from  1200  feet 
above  the  surface  beginning  at  lat.  41*33'30' 
N..  long.  120*2740'  W.;  to  lat.  41*34'30'  N.. 
long.  120*20'00'  W.;  to  lat.  41*25"50'  N.,  long. 
120*18'30'  W.;  to  lat.  41*2S'00'  N.,  long 
120*25'00'  W.;  thence  to  the  point  of 
beginning."  ;■ 


Issued  in  Los  Angeles,  California  on 
December  3, 1985. 
B.  Keith  Potts, 

Acting  Director,  Weatem-Pocific  Region. 
[FR  Doc.  85-29745  Filed  12-16-85;  8:45  am) 

MLUNQ  CODE  MIO-IS-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1  and  16 

Commercial  Categories  for  Option 
Traders 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Rule  related  notice. 

summary:  On  January  10. 1983.  the 
Commission  published  in  the  Federal 
Register  notification  of  its  revised  list  of 
occupation  categories  for  option 
contracts  (48  FR  1047).  This  list,  as 
amended  on  February  3. 1984  (49  FR 
4200),  October  15. 1984  (49  FR  40159)  and 
October  26. 1984  (49  FR  43048)  forms  the 
basis  from  which  the  Commission  will 
measure  commercial  participation  in  the 
pilot  program  for  domestic  exchange- 
traded  commodity  options.  Futures 
commission  merchants  and  members  of 
contract  marlcets  are  required  under 
Commission  Rule  1.37(a).  17  CFR  1.37(a) 
(1982).  to  record  for  each  option 
customer  account  they  carry  an 
appropriate  occupation  category  from  a 
list  of  such  categories  set  forth  by  the 
Commission  and  a  symbol  indicating 
whether  the  option  customer  is 
commercial  or  noncommercial.  In  order 
to  accommodate  options  on  cocoa, 
frozen  concentrated  orange  juice  and 
copper,  the  Commission  has  determined 
to  revise  its  current  list  of  occupation 
categories. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Linse.  Chief.  Agricultural 
Commodities  Unit.  Division  of  Economic 
Analysis,  (202)  254-7303,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington,  DC  20581. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  revised  the  hst  of 
occupation  categories  for  determining 
commercial  participation  in  its  pilot 
program  for  options  as  follows: 


CofTwnodHy 

Occupation  Calagowaa 

9  Contmaroal  End  Uaar 

46.  Fabncalor  ot  Aaoyai. 

■11.  Othar  Cowmanaal. 

Pelrol«um _    

39  Crude  O*  Pmduem. 

40.  Cnjda  on  ninlir. 

12.  Rafnar    . 

13  Product  MartiaMr  and/or  D»- 

Mwlor. 

14.  End  Uaar 

15.  OVmt  GornnafoaL 

Fmanenl  trwtrumsnls/ 

16  Savings  and  Loan,  Motgaga. 

Foreign  Exchang*. 

Bank  or  TDnfl  maaMton. 

. 

17   CommarcMl  Bank. 

18    ln»uranc«  Company 

Fund 

20.  Mutual  Fund 

21.  Brokar/Oartar 

22.  Foundation  or  Endowwawt 

23.  Olhar  CommarooL 

24    Imponer  Exporter    ol    Goodi 

and  Sarwoes. 

2S.  kwaalor/laauar     of     Foceqn 

Curranqr  Danominaiad  Sacuv 

IKS 

Gtain*  and  Soytwani- 

26.  Grain  or  So«tia«i  Pmdiinm 

27.  Producer  Cooparakwa. 

28.  Elevator    Operalor    or    Mar- 

chant  Other  Then  a  Producer 

29   Prooesaor.     Inckxtng     Feed 

Manutactxmng  and  Cruahmg. 

30   Livestock  Feeder  or  Piodur- 

er. 
31.  Other  Commerciat 

Uvestodi _ 

32.  Fanner  or  Ranckar. 

, 

33.  Commercial    FaadM   Opera- 

tor 

34  other  Liveatock  Feeder 

3S  Matltating     Agency     and/or 

ConvTWSKm  MvcfWfM. 

36.  Packer  or  Other  Meal  PWc- 

^ 

assor. 

37  Meat  Whoteseler.  Ratalar.  or 

Buyer 

38.  other  Commeiciel. 

Conon  and  Frozan 

Concantralad  Oranga 

42.  Producer/Groiaer      Coopera- 

JUK« 

tive. 

43.  Merchant/WhGlnaalai. 

44.  MiN  Oparalor/Praoaaaar. 

45.  Other  Commercael. 

Commodity 

Oooupaaon  Categonaa 

Sugar  and  Cocoa. -.~. 

1.  ProAioar. 

2.  Merchant  or  Dealer. 

3.  Renner/Proceaaor      al      Raw 

Commodltaa. 

4.  Manulacturar   ol    Intermediale 

5.  Other  Commercial 

Metals/Precious  Metals.... 

6.  Miner/ Producer. 

7.  Pnmary  or  Secondary  Refiner 

S.  Omtm  (Metal  Merchant). 

'  Category  10  ntanlionally  blank. 

Under  the  revisions.  Categories  1 
through  5,  which  are  currently 
applicable  to  sugar  options,  have  been 
modified  to  refiect  occupation  categories 
for  sugar  and  cocoa  options.  In 
connection  with  this  change.  Category  3 
has  been  changed  from  "Refiner"  to 
"Refiner/Processor  of  Raw 
Commodities."  In  addition.  Category  4 
has  been  changed  &om  "Manufacturer 
or  Processor"  to  "Manufacturer  of 
Intermediate  or  Final  Products." 

In  order  to  accommodate  options  on 
frozen  concentrated  orange  juice. 
Categories  41  through  45  which  are 
currently  applicable  to  cotton  options 
have  been  changed  to  reflect  occupation 
categories  for  cotton  and  frozen 
concentrated  orange  juice  options.  In 
conjunction  with  this  revision.  Category 
41  has  been  changed  from  "Producer"  to 
"Producer/Grower"  and  Category  42  has 
been  changed  from  "Producer 
Cooperative"  to  "Producer/ Grower 
Cooperative."  In  addition.  Category  43 
has  been  changed  bxjm  "Merchant"  to 
"Merchant/Wholesaler"  and  Category 
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44  has  been  changed  from  "Mill 
Operator"  to  "Mill  Operator/Processor." 

With  respect  to  options  on  copper. 
Categories  6  through  9  and  Category  11 
which  currently  relate  to  options  on 
precious  metals  have  been  amended  to 
reflect  occupation  categories  for  metals 
and  precious  metals  options.  To 
accommodate  this  amendment  Category 
6  has  been  changed  from  "Producer"  to 
"Miner/Producer"  and  Category  7  has 
been  changed  from  "Refiner"  to 
"Primary  or  Secondary  Refiner."  In 
addition,  existing  Category  8  has  been 
changed  from  "Dealer"  to  "Dealer 
(Metal  Merchant)"  and  a  new  Category 
46  is  being  established  to  include  the 
occupation  Category  "Fabricator  or 
Alloyer." 

As  is  the  case  with  the  existing 
categories,  the  appropriate  classification 
for  a  customer  is  based  on  the  primary 
activity  of  the  customer  in  using  the 
option  market  in  conjunction  with  its 
cash  market  activities. 

Issued  in  Washington.  DC  on  December  12. 
1985. 

Jean  A.  Webb. 

Secretary-of  the  Commission. 

|FR  Doc.  85-29793  Filed  12-18-85;  8:45  am) 

BNJJNO  COOC  6351-01-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Hrearms 

27  CFR  Parts  19,  240, 245, 270, 285, 
and  295 

[T.D.  ATF-219) 

Implementation  of  Form  5000^4, 
Excise  Tax  Return 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Final  rule  (Treasury  decision). 

summary:  This  final  rule,  which  is  being 
issued  without  notice,  amends  ATF 
regulations  to  implement  a  new  form. 
Form  5000.24.  Excise  Tax  Return.  Form 
5000.24,  Excise  Tax  Return,  is  prescribed 
for  use  in  conjunction  with  both  the 
prepayment  and  deferred  payment  of 
excise  taxes  on  distilled  spirits,  wines, 
beer,  cigars,  cigarettes,  and  cigarette 
papers  and  tubes.  With  the  exception  of 
taxpayers  in  Puerto  Rico  filing  returns 
under  the  provisions  of  27  CFR  Part  250 
or  27  CFR  Part  275,  Form  5000.24  shall  be 
used  by  all  persons  required  to  file  ATF 
tax  returns  covering  the  payment  of 
excise  taxes  on  alcoholic  beverages, 
tobacco  products,  and  cigarette  papers 
and  tubes.  This  document  also  deletes 
from  27  CFR  Parts  270  and  285  outdated 
transitional  rules  which  are  applicable 


only  to  taxable  removals  made  prior  to 
January  1. 1983. 

EFFECnvi  DATE:  January  1, 1988. 
FOR  FUftTHER  INFORMATION  CONTACT 

Harriet  S,  Bobo.  Procedures  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue, 
NW..  Washington.  DC.  20228  (202-566- 
7602). 

SUPPLEMENTARY  INFORMATION: 

Background  I 

26  U.S.C.  5061(8)  and  5703(b)  require 
that  the  excise  taxes  on  distilled  spirits, 
wines,  beer,  cigars,  cigarettes,  and 
cigarette  papers  and  tubes  be  collected 
on  the  basis  of  a  return.  Currently.  ATF 
regulations  in  27  CFR  Parts  19.  240.  245. 
270,  and  285  prescribe  the  use  of  8 
different  return  forms  for  the  collection 
of  these  taxes.  In  order  to  simplify 
returns  processing.  ATF  consolidated 
these  8  returns  into  one  new  form,  Form 
5000.24.  Excise  Tax  Return. 

Obsolete  Forms 

Implementation  of  Form  5000.24. 
Excise  Tax  Return,  makes  the  following 
forms  obsolete. 

ATF  5110.32— Prepayment  Return- 
Distilled  Spirits  Tax. 

ATF  F  5110.35— Distilled  Spirits  Tax 
Returns — Deferred  Payment. 

ATF  F  2050  (5120.27)— Wine  Tax 
Return. 

ATF  F  2052  (5120.37— Prepayment 
Return — Wine  Tax. 

ATF  F  2034  (5130.7)— Beer  Tax  Return. 

ATF  F  3071  {5210.7}— Tax  Return- 
Manufacturer  of  Tobacco  Products. 

ATF  F  2617  (5210.11)— Prepayment 
Tax  Return — Manufacturer  of  Tobacco 
Products. 

ATF  F  2137  (5230.1)— Monthly  Tax 
Return — Manufacturer  of  Cigarette 
Papers  and  Tubes. 

These  8  forms  may  not  be  used  for  the 
payment  of  tax  liabilities  incurred  after 
December  31, 1985. 

Regulatory  Changes 

Implementation  of  Form  5000.24. 
Excise  Tax  Return,  requires  many 
regulatory  changes.  Every  regulation  in 
Title  27  of  the  Code  of  Federal 
Regulations  containing  an  obsolete  form 
number  has  to  be  amended.  In  addition, 
some  sections  of  regulations  are  being 
revised  to  clarify  the  fact  that  Form 
5000.24  is  to  be  used  as  both  a 
prepayment  and  a  deferred  payment  or 
semimonthly  return.  Instructions  for 
preparing  tax  return  forms  are  being 
deleted  from  regulations  In  those  cases 
where  the  same  or  similar  instructions 
appear  on  Form  5000.24. 

Unlike  many  of  the  forms  that  it 
replaces.  Form  5000.24  will  not  require 


the  taxpayer  to  show  quantities  of 
taxable  commodities  removed  subject  to 
tax  during  the  period  covered  by  the  tax 
return.  Therefore,  all  regulations 
requiring  the  taxpayer  to  include  such 
information  on  his  tax  returns  are  being 
revised  to  delete  this  reporting 
requirement. 

Regulations  in  27  CFR  Part  270  and  27 
CFR  Part  285  are  also  being  revised  to 
delete  transitional  rules  applicable  only 
to  taxable  removals  made  before 
January  1. 1983. 

Administrative  Procedures  Act 

As  authorized  by  section  553  of  Title  5 
of  the  United  States  Code,  the  regulatory 
changes  in  this  final  rule  are  being  made 
without  prior  notice.  Public  participation 
in  these  changes  is  deemed  unnecessary 
because  the  changes  are  minor, 
liberalizing,  and  non-controversial  in 
nature.  This  decision  merely 
consolidates  8  different  tax  return  forms 
into  one  and  deletes  requirements  that 
were  applicable  only  before  January  1, 
1983.  For  these  reasons.  ATF  has 
determined  that  it  is  impractical  and 
unnecessary  to  issue  this  rule  with 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  or  subject  to  the  effective 
date  limitation  of  5  U.S.C.  553(d). 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  classified  as  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  46  FR  13193  (1981),  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
final  rule  because  the  agency  was  not 
required  to  publish  a  general  notice  of 
proposed  rulemaking  under  5  U.S.C.  553 
or  any  other  law. 

Paperwork  Reduction  Act 

The  requirement  to  collect  information 
imposed  by  this  final  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Sec.  3507  of  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
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L  96-511. 44  U.S.C.  Chapter  35  (control 
number  1512-0467). 

Drafting  Information 

The  principal  author  of  this  document 
is  David  Purcell.  Procedures  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects 

27CFRPartl9 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Authority  delegations, 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  fund  transfers. 
Excise  taxes.  Exports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands. 
Warehouses,  Wine. 

27  CFR  Part  240 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  fund  transfers.  Excise 
taxes.  Exports,  Food  additives.  Fruit 
juices.  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements,  Research,  Scientific 
equipment.  Spices  and  flavorings.  Surety 
bonds,  Transportation,  Vinegar, 
Warehouses.  Wine. 

27  CFR  Part  245 

Administrative  practice  and 
procedure.  Authority  delegations.  Beer, 
Claims,  Electronic  fund  transfers.  Excise 
taxes.  Labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds. 
Transportation. 

27  CFR  Part  270 

Administrative  practice  and 
procedure.  Authority  delegations.  Cigars 
and  cigarettes.  Claims,  Electronic  fund 
transfers,  Excise  taxes.  Labeling, 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures, 
Surety  bonds. 

27  CFR  Part  285 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Cigars  and 
cigarettes.  Claims,  Customs  duties  and 
inspection.  Electronic  fund  transfers. 
Excise  taxes.  Packaging  and  containers. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds. 


27  CFR  Part  295 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Cigars  and 
cigarettes.  Excise  taxes.  Labeling, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

PART  19— {AMENDED] 

27  CFR  Part  19— Distilled  Spirits 
Plants  is  amended  as  follows: 

Paragraph  1.  The  authority  citation  for 
Part  19  is  revised  to  read  as  follows: 

Autliority:  19  U.S.C.  61c  1311;  26  U.S.C. 
5001,  5002,  5004-5006,  5008,  5041.  5061,  5062, 
5066,  5101,  5111-5113,  5171-5173,  5175,  5176. 
5178-5181,  5201-5207.  5211-5215.  5221-5223. 
5231,  5232,  5235,  5236.  5241-5243.  5271,  5273, 
5301.  5311-5313.  5362.  5370.  5373,  5501-5505. 
5551-5555,  5559.  5561.  5562.  5601,  5612,  5682. 
6001,  6065.  6109,  6302,  6311.  6676,  7510;  31 
U.S.C.  9301,  9303,  9304,  9306. 

Paragraph  2.  The  authority  citations  in 
Part  19  are  amended  by  removing  the 
citation  "26  U.S.C.  5103".  whenever  it 
appears;  by  replacing  the  citation  "6 
U.S.C.  6",  wherever  it  appears,  with  the 
citation  "31  U.S.C.  9304";  by  replacing 
the  citation  "6  U.S.C.  7",  wherever  It 
appears,  with  the  citation  "31  U.S.C. 
9306";  and  by  repi.icing  the  citation  "6 
U.S.C.  15",  wherever  it  appears,  with  the 
citation  "31  U.S.C.  9301,  9303". 
§  19.461    [AiTMnded] 

Paragraph  3.  Section  19.46  is  amended 
by  removing  the  words  "distilled  spirits 
tax  return"  inserting  in  their  place  the 
words  "excise  tax  return". 

§19.515    [Anwndad] 

Paragraph  4.  Section  19.515  is 
amended  by  removing  the  words  "paid 
on  Form  5110.32"  and  inserting  in  their 
place  the  words  "prepaid  on  Form 
5000.24". 

§19.519    [Anwnctod] 

Paragraph  5.  Section  19.519  is 
amended  by  removing  the  words  "on 
Form  5110.32  or  on  Form  5110.35"  and 
inserting  in  their  place  the  words  "on 
Form  5000.24". 

§§  19.520  and  19.521    [Amended] 

Paragraph  6.  Sections  19.520  and 
19.521  are  amended  by  removing  the 
words  "Form  5110.32  or  Form  5110.35". 
wherever  they  appear,  and  inserting  in 
their  place  the  words  "Form  5000.24". 

Paragraph  7.  Section  19.522  is 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  follows: 

§  19.522    TaxM  to  \f  coltected  by  return*. 
(a)  Deferred  taxes.  The  tax  on  spirits 
to  be  withdrawn  from  bond  for  deferred 
payment  of  tax  shall  be  paid  pursuant  to 
a  semimonthly  return  on  Form  5000.24. 
The  periods  to  be  covered  by 


semimonthly  returns  on  Form  5000.24 
shall  run  from  the  Ist  day  ttirough  the 
15th  day  of  each  month,  and  from  the 
16th  day  through  the  last  day  of  each 
month.  A  retuni.  Form  5000.24.  shall  be 
executed  and  filed  for  each  semimonthly 
return  period  notwithstanding  that  no 
tax  is  due  for  payment  for  such  period. 
The  proprietor  of  each  bonded  premises 
shall  include,  for  payment,  on  his 
semimonthly  return  on  Form  5000.24.  the 
full  amount  of  distilled  spirits  tax 
determined  in  respect  of  all  spirits 
released  for  withdrawal  from  the 
bonded  premises  on  determination  of 
tax  during  the  period  covered  by  the 
return  (except  spirits  on  which  tax  has 
been  prepaid). 


(c)  Prepaid  taxes.  The  tax  on  distilled 
spirits  shall  be  paid  pursuant  to  a 
prepayment  return  on  Form  5000.24  in 
all  cases  where  the  tax  is  required  to  be 
paid  before  the  spirits  are  withdrawn 
from  bond.  A  single  prepayment  return 
on  Form  5000.24  may  cover  one  or  more 
transactions.  The  proprietor  shall  note 
the  serial  number  of  the  Form  5000.24 
and  the  date  and  time  such  prepayment 
return  was  filed  on  the  individual  record 
of  tax  determination. 

Paragraph  8.  Section  19.523  is  revised 
to  read  as  follows: 

§  19.523    Tim*  for  fliing  returns. 

(a)  Payment  pursuant  to  semimonthly 
return.  Where  the  proprietor  of  bonded 
premises  has  withdrawn  spirits  from 
such  premises  on  determination  and 
before  payment  of  tax,  he  shall  file  a 
semimonthly  tax  return  covering  such 
spirits  on  Form  5000.24,  and  remittance 
as  required  by  S  19.524  or  {  19.525,  not 
later  than  the  last  day  of  the  second 
succeeding  return  period.  Where  the  due 
date  for  filing  a  return  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  the 
time  for  filing  is  extended  to  the  first 
succeeding  day  which  is  not  a  Saturday, 
Sunday,  or  legal  holiday. 

(b)  Payment  pursuant  to  prepayment 
return.  If  the  proprietor  of  a  distilled 
spirits  plant  desires  to  withdraw  spirits 
from  bonded  premises  on  determination 
of  tax  and  does  not  have  on  file  an 
approved  withdrawal  or  unit  bond  of 
sufficient  penal  sum  to  cover  the 
withdrawal,  if  there  is  default  by  him  in 
any  payment  of  tax  under  this  part  or 
the  proprietor  is  notified  by  the  regional 
director  (compliance)  as  provided  in 

§  19.522(b)(2).  the  proprietor  shall  not 
remove  the  spirits  from  the  bonded 
premises  until  the  tax  thereon  has  been 
paid.  To  pay  the  tax,  the  proprietor  of 
the  bonded  premises  shall  file  a 
prepayment  return  on  Form  5000.24.  and 
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remittance  as  required  by  i  lft524  or 
S  19.525,  before  removal  of  the  spirits. 

{19.524    (AmMMletf] 

Paragraph  t.  Section  19.524  is 
amended  by  removing  the  words  "ATF  F 
5110.32  or  ATF  F  51ia35".  wherever 
they  appear,  and  inserting  in  their  place 
the  words  "ATF  F  500024". 

$19,525    [AiMndad] 

Paragraph  10.  Section  19.525  Is 
amended  by  removing  the  words  "ATF  F 
5110.32  or  5110.35"  and  the  words  "Form 
5110.32  or  Form  5110.35"  and  inserting  in 
their  place  the  words  "Form  5000.24". 

$19,561    [AiiMndad] 

Paragraph  11.  Section  19.561  is 
amended  by  replacing  the  nunber  "508", 
which  appears  in  the  authority  citation, 
with  the  number  "5008". 

$19^65    (AmendMl] 

Paragraph  12.-Section  19.565  is 
amended  by  deleting  the  first  sentence 
of  the  section  and  by  inserting  in  its 
place  the  following:  "An  unexplained 
shortage  of  bottled  distilled  spirits  shall 
be  taxpaid:  (a)  Immediately  on  a 
prepayment  return  on  Form  5000.24,  or 
(b)  on  the  semimonthly  return  on  Form 
5000.24  for  the  return  period  during 
which  the  shortage  was  ascertained." 

Paragraph  13.  Section  19.703  is  revised 
to  read  as  follows: 

S  19.703    Taxpaymant  of  aamplM. 

When  tax  is  required  to  be  paid  on 
samples: 

(a)  If  the  proprietor  is  qualified  to 
defer  payment  of  tax.  the  tax  shall  be 
included  in  the  proprietor's  semimonthly 
tax  return  on  Form  5000.24. 

(b)  If  the  proprietor  is  not  qualified  to 
defer  the  payment  of  tax,  the  tax  shall 
be  paid  on  a  prepayment  tax  return  on 
Form  5000.24. 

PART  240— {AMENDED! 

27  CFR  Part  240— Wine  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation  for 
Part  240  is  revised  to  read  as  follows: 


552(a):  28  U.S.C.  5001, 
5061.  5062,  5111-5113. 
5173.  5206,  5214,  5215, 
5356-5358.  5361,  5362, 
5391.  5392.  5551.  5552, 
6091.6109,6301,6302, 
7302.  7342.  7502,  7503, 
S.C  205;  31  U.S.C  9301. 


Authority:  5  U.S.C. 
5006.  5041.  5042.  5044. 
5121,  5122,  5142,  5143. 
5332.  5351,  5353,  5354, 
5364-5373.  5381-5388, 
5661.  5662.  5684,  6065, 
6311.  6651,  6676,  7011. 
7606.  7805,  7851;  27  U 
9303,9304.8306, 

Paragraph  2.  The  authority  citations  in 
Part  240  are  amended  by  removing  the 
citations  "18  U.S.C  928".  "22  U.S.C. 
2778".  "28  U.S.C  5011".  and  "28  VS.C 
5082".  wherever  they  appear  by 
replacing  the  citation  "6  U.S.C.  6". 


wherever  it  appears,  with  the  citation 
"31  U.S.C  9304":  by  replacing  the 
citation  "6  U.S.C.  7".  wherever  it 
appears,  with  the  citation  "31  U.S.C 
9306";  and  by  replacing  the  citation  "6 
U.S.C  15",  wherever  it  appears,  with  the 
citation  "31  U.S.C  9301. 9303". 

Paragraph  3.  The  table  of  contents  is 
amended  by  revising  the  title  of 
S  240.901  to  read  as  follows  and  by 
removing  {  240.902: 


Sut)paft  UU    Racorda  and  Raports 

***** 

240L901    Form  5000,24. 


$240,590*    (Amsndad] 

Paragraph  4.  Section  240.590a  is 
amended  by  removing  the  number 
"2050",  whenever  it  appears,  and 
inserting  in  its  place  the  number 
"5000.24". 

Paragraph  5.  Section  240.591  is 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

$240591    Payman*  Of  tax  by  etMck.  cash. 
Of  monay  onlaf . 

(a)  General.  The  tax  on  wine  shall 
(unless  prepaid)  be  paid  by  semimonthly 
return  on  Form  5000.24,  which  shall  be 
filed  with  remittance,  for  the  full  amount 
of  tax  due  as  shown  on  the  return  in  a 
manner  authorized  under  28  CFR 
301.8311-1  (Payment  by  check  or  money 
order).  All  entries  in  the  return  shall  be 
fully  supported  by  accurate  and 
complete  records  satisfactory  to  the 
regional  director  (compliance).  The 
proprietor  shall  include  for  payment  on 
his  retiuu  Form  5000.24.  the  full  amount 
of  tax  required  to  be  determined  (and 
not  prepaid)  on  all  wine  removed  daily 
from  the  bonded  wine  cellar  premises 
(or  transferred  to  a  taxpaid  room  on  the 
premises)  for  consumption  or  sale  during 
the  period  covered  by  the  return. 
Prepayments  of  tax  on  wine  during  the 
period  covered  by  the  return  shall  be 
separately  shown  thereon.  Except  as 
provided  in  $  240.592,  a  return  on  Form 
5000.24  shall  be  executed  and  filed  to 
cover  each  return  period, 
notwithstanding  that  no  tax  is  due  for 
such  period. 
•        •        *        •        • 

(c)  Time  for  filing  returns  and  paying 
tax.  Semimonthly  returns  on  Form 
5000.24,  with  remittances,  shall,  unless 
the  proprietor  is  quali^ed  for  extended 
deferral,  be  filed  not  later  than  the  third 
calendar  day  next  succeeding  the  last 
day  of  each  return  period,  excluding  any 
Saturday,  Sunday,  or  legal  holiday  in  the 
District  of  Columbia,  or  any  statewide 


holiday  of  the  State  in  which  the  return 
is  required  to  be  filed. 


$  240.591a    [AnMdidad] 

Paragraph  6.  Section  240.591a  is 
amended  by  removing  the  words  "Form 
2050  or  Form  2052".  whenever  they 
appear,  and  inserting  in  their  place  the 
words  "Form  5000.24", 

$240,592    lAmaoftod] 

Paragraph  7.  Section  240,592  is 
amended  by  removing  the  number 
"2050"  and  inserting  in  its  place  the 
number  "5000.24". 

Paragraph  8.  Section  240.594  is  revised 
to  read  as  follows: 

S  240.594    Praftaymant  of  tax;  ganaraL 

(a)  A  proprietor  shall  before  removal 
of  the  wine  for  consumption  or  sale,  file 
a  prepayment  tax  return  on  Form 
5000.24,  with  remittance,  where  (1)  he  is 
required  to  prepay  tax  under  S  240.595, 
(2)  his  tax  deferral  bond  (or  bonds), 
Form  2053.  is  not  in  the  maximum  penal 
sum  and  the  tax  determined  and  unpaid 
at  any  one  time  exceeds  the  penal  sum 
of  such  bond  by  more  than  $100.  or  (3) 
he  does  not  have  an  approved  tax 
deferral  bond.  Form  2053,  and  the  total 
amount  of  tax  unpaid  at  any  one  time 
exceeds  $100,  The  return,  with 
remittance,  shall  be  filed  by  forwarding 
or  delivering  it  to  the  district  director  or 
the  director  of  the  service  center  in 
accordance  with  the  instructions  (Mi  the 
form.  For  the  purposes  of  complying 
with  this  section,  the  term  "forwarding" 
shall  mean  deposit  in  the  U.S.  mail, 
properly  addressed  to  the  Internal 
Revenue  Service, 

(b)  However,  when  a  proprietor  is 
required  by  S  240.591a  to  deliver 
payment  of  tax  by  electronic  fund 
transfer,  the  proprietor  shall  prepay  the 
tax  before  any  wine  can  be  removed  for 
consumption  or  sale  by  (1)  completing  a 
prepayment  return  on  Form  5000.24,  and 
by  mailing  it,  as  instructed  on  the  return, 
to  the  district  director,  the  director  of  the 
service  center,  or  the  regional  director 
(compliance)  and  (2)  by  directing  the 
proprietor's  bank  to  effect  an  EFT. 

§§  240.594a,  240.594b,  and  240.594e 
(Amendad] 

Paragraph  9.  Sections  240.594a, 
240.594b,  and  240.594c  are  amended  by 
removing  the  words  "Form  2050  or  Form 
2052"  and  the  words  "Forms  2050  or 
2052",  wherever  they  appear,  and 
inserting  in  their  place  the  words  "Form 
5000.24". 

$240,596    [Amandad]  ^ 

Paragraph  10.  Section  240.598  is 
ainended  by  removing  the  words  "Form 
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2052  or  Form  2050,  as  the  case  may  be" 
and  inserting  in  their  place  the  words 
"Form  5000.24". 

S240J06    [AiiMndMl] 

Paragraph  11.  Section  240.806  is 
amended  by  removing  the  words  "wine 
tax  return"  and  inserting  in  their  place 
the  words  "excise  tax  return". 

Paragraph  12.  Section  240.901  is 
revised  to  read  as  follows: 

9  240J01    Fonn  5000.24. 

(a)  General.  Form  5000.24  shall  be 
prepared  and  filed  in  accordance  with 
the  instructions  on  the  form. 

(b)  Semimonthly  return.  The 
proprietor  of  every  bonded  wine  cellar 
removing  wine  subject  to  tax  shall, 
except  as  provided  in  (240.592,  prepare 
semimonthly  returns  on  Form  5000.24, 
showing  thereon  the  total  tax  due.  There 
shall  also  be  shown  any  increases  or 
decreases  in  tax  due  to  errors  in 
previous  returns,  or  credit  under  the 
provisions  of  Subpart  OO  for 
unmerchantable  wines  returned  to  bond, 
or  credit  under  the  provisions  of  Part  252 
of  this  chapter  where  such  credit  is 
authorized  by  the  regional  director 
(compliance)  on  Form  2639,  and  credit 
for  the  prepayment  of  tax. 

(c)  Prepayment  return.  When  a 
proprietor  is  required  to  prepay  tax,  as 
provided  in  S9  240.594(a)  and  240.595, 
the  proprietor  shall  first  prepare  Form 
5000.24  in  an  amount  su^cent  to  cover 
the  tax  on  the  quantity  of  wine  proposed 
to  be  removed  that  day.  Prior  to  removal 
of  the  wine,  the  proprietor  shall  forward 
or  deliver  Form  5000.24  with  remittance 
as  provided  in  9  240.594(a)  or,  the  case 
of  prepayment  by  electronic  fund 
transfer,  shall  file  the  return  and  pay  the 
tax  as  provided  in  {  240.594(b). 

PART  245— {AMENDED] 

Paragraph  13.  Section  240.902  is 
removed. 

27  CFR  Part  245— Beer  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation  for 
Part  245  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  26  U.S.C.  5002. 
5051-5054,  5056.  5061.  5113,  5142-5144,  5146, 
5222,  5401,  5402,  5411-5417,  5551,  5552.  5555, 
5556,  5571,  5673,  5684,  6011,  6061,  6065,  6091. 
6109,  6151,  6301.  6302,  6302(c),  6311,  6313. 
6402.  6676,  7011,  7342.  7606.  7805;  31  U.S.C. 
9301,  9303-9306. 

Paragraph  2.  The  authority  citations  in 
Part  245  are  amended  by  replacing  the 
citation  "8  U.S.C.  6",  wherever  it 
appears,  with  the  citation,  "31  U.S.C. 
9304";  by  replacing  the  citation  "6  U.S.C. 
7",  wherever  it  appears,  with  the 
citation  "31  U.S.C.  9306";  by  replacing 
the  citation  "6  U.S.C  8",  wherever  it 
appears,  with  the  citation  "31  U.S.C. 


9305";  and  by  replacing  the  citation  "6 
U.S.C.  15",  wherever  it  appears,  with  the 
citation  "31  U.S.C.  9301.  9303". 

Paragraph  3.  The  table  of  contents  is 
amended  by  revising  the  title  of 
9  245.227  to  read  as  follows: 


SultfMrt  AA— Records,  Reports,  and 
Rotums 


9245.227    Excis*  tax  rstum.  Form  5000.2. 


Paragrai^  4.  Sections  245.110b, 
245.110c.  245.110d.  245.112.  245,117a. 
245.117e.  245.117f.  245.227g,  and  245.166 
are  amended  by  removing  the  numbers 
"2034"  and  "2034  (5130.7) ',  wherever 
they  appear,  and  inserting  in  their  place 
the  number  "5000.24". 


9245.117    [Amsiidod] 

Paragraph  5.  Section  245.117  is 
amended  by  removing  the  number  "2034 
(5130.7)",  wherever  it  appears,  and 
inserting  in  its  place  the  nimiber 
"5000.24":  by  removing  paragraph  (c); 
and  by  redesignating  paragraphs  (d).  (e). 
and  (0  as  paragraphs  (c).  (d).  and  (e). 
respectively. 


9245.117d    [Amondod] 

Paragraph  8.  Section  245.117d  is 
amended  by  removing  the  number  "2034 
(5130.7)"  and  inserting  in  its  place  the 
number  "5000.24"  and  by  removing  the 
last  sentence  of  paragraph  (b)(1). 

Paragraph  7.  Section  245.227  is  revised 
to  read  as  follows: 

9  245.227    Exdss  tax  rttum,  Fonn  5000.24. 

All  entries  in  the  return.  Form  5000.24, 
shall  be  fully  supported  by  accurate  and 
complete  records. 

PART  270-{  AMENDED] 

27  CFR  Part  270— Manufacture  of 
Cigars  and  Cigarettes  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation  for 
Part  270  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  26  U.S.C.  5701. 
5703-5705,  5711-6713.  5721-5723.  5741,  5751, 
5753.  5761-^763.  6109.  6301.  6302,  6311,  6313, 
6402.  6404.  6423.  6676,  7212.  7325,  7342.  7502. 
7503.  7606.  7805:  27  U.S.C.  205:  31  U.S.C.  9301. 
9303.  9304.  9306. 

Par.  2.  The  authority  citations  in  Part 
270  are  amended  by  removing  the 
citations  "18  U.S.C.  926",  "22  U.S.C.  778" 
and  "28  U.S.C.  5707".  wherever  they 
appear  by  replacing  the  citation  "6 
U.S.C.  6".  wherever  it  appears,  with  the 
citation  "31  U.S.C.  9304";  by  replacing 
the  citation  "8  U.S.C.  7",  wherever  it 
appears,  with  the  citation  "31  U.S.C. 
9306";  and  by  replacing  the  citation  "6 


U.S.C.  15",  wherever  it  appears,  %vith  the 
citation  "31  U.S.C.  9301,  9303". 

Par.  3.  The  table  of  contents  is 
amended  by  removing  section  titles  for 
9S  270.141.  270.142.  and  270.164. 

9  27ai41, 270.142  and  270.164 '  [RwnovMl) 

Par.  4.  Sections  270.141.  270.142,  and 
270.ltM  are  removed. 

Par.  5.  Section  270.162  is  revised  to 
read  as  follows: 

927ai62    SemlmontMy  tax  return. 

Every  manufacturer  of  tobacco 
products  shall  file,  for  each  of  his 
factories,  a  semimonthly  tax  return  on 
Form  5000.24  for  each  return  period, 
including  any  period  during  which  a 
manufacturer  begins  or  discontinues 
business.  The  retiun  shall  be  filed  with 
the  district  director  or  the  director  of  the 
service  center  in  accordance  with  the 
instructions  on  the  form.  The 
manufactiu^r  shall  file  the  retiun  at  the 
time  specified  in  S  270.165  regardless  of 
whether  cigars  or  cigarettes  are 
removed  or  whether  tax  is  due  for  that 
particular  return  period.  However,  when 
the  manufactiu^r  requests  by  letter  and 
the  regional  director  (compliance)  grants 
specific  authorization,  the  manufacturer 
need  not  during  the  term  of  such 
authorization  file  a  tax  return  for  which 
tax  is  not  due  or  payable. 

Par.  6.  Section  270165  is  revised  to 
read  as  follows: 

9270.165    Tbnes  for  fMng  semlmonttity 
return. 

(a)  General.  Semimonthly  returns  on 
Form  5000.24  shall  be  filed,  for  each 
return  period,  not  later  than  the  10th  day 
after  the  end  of  the  first  succeeding 
return  period. 

(b)  Definitions,  etc.  When  the 
manufacturer  sends  the  tax  return  with 
or  without  remittance  by  U.S.  mail  to  the 
district  director  or  the  director  of  the 
service  center  in  accordance  with  the 
instructions  on  the  form,  the  official 
postmark  of  the  U.S.  Postal  Service 
stamped  on  the  cover  in  which  the 
retiuD  was  mailed  shall  be  considered 
the  date  of  delivery  of  the  tax  retivn 
and,  if  the  return  was  accompanied  by  a 
remittance,  the  date  of  delivery  of  the 
remittance.  When  the  postmark  is 
illegible,  the  manufacturer  shall  prove 
when  the  postmaric  was  made.  When 
the  proprietor  sends  the  tax  return  with 
or  without  remittance  by  registered  mail 
or  by  certified  mail,  the  date  of  registry 
or  the  date  of  the  postmaric  on  the 
sender's  receipt  of  certified  mail,  as  the 
case  may  be,  shall  be  treated  as  the  date 
of  delivery  of  the  tax  return  and,  if 
accompanied,  of  the  remittance.  If  the 
last  day  for  filing  a  return  under  this 


51390      Federal  Register  /  Vol.  50.  No.  242  /  Tuesday.  December  17,  1965  /  Rules  and  Regulations 


section  falls  on  Saturday,  Sunday,  or  a 
legal  holiday  in  the  District  of  Columbia, 
or  on  a  statewide  legal  holiday  in  the 
State  wherein  the  return  is  required  to 
be  filed,  the  Gling  of  the  tax  return  and 
remittance  required  with  the  return  shall 
be  considered  timely  if  accomplished  on 
the  next  succeeding  day  which  is  not  a 
Saturday.  Sunday,  or  legal  hohday. 


§270.165*    [AiTMndad] 

Paragraph  7.  Section  270.165a  is 
dmended  by  removing  the  words  "Form 
3071  or  Form  2617",  wherever  they 
appear,  and  inserting  in  their  place  the 
words  "Form  5000.24". 

Paragraph  8.  Section  27ai67  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  270. 1C7    Prapaywnt  tax  ratum. 

[a]  To  prepay  the  tax  on  cigars  and 
cigarettes,  a  manufactxu^r  shall  file  a 
prepayment  tax  return  on  Form  5000.24 
showing  the  tax  to  be  paid  on  the  cigars 
and  cigarettes  prior  to  removal.  The 
return  shall  be  executed  and  filed,  prior 
to  the  removal  of  such  products,  with 
the  district  director,  director  of  the 
service  center,  or  regional  director 
(compliance),  in  accordance  with  the 
instructions  on  the  form.  A  manufacturer 
prepaying  the  taxes  on  cigars  and 
cigarettes  under  the  provisions  of  this 
section  shall  continue  to  Hie 
semimonthly  returns  as  required  by 

§  270.162. 

.        *        *        •        • 

Paragraph  9.  Section  270.169  is  revised 
to  read  as  follows: 


§270.169    Employar  idanUfleatien  I 

The  employer  identification  number 
(deHned  at  26  CFR  301.7701-12)  of  a 
manufacturer  of  tobacco  products  who 
has  been  assigned  such  a  number  shall 
be  shown  on  each  tax  retiun.  Form 
5000.24.  Failure  of  the  manufacturer  to 
include  his  employer  identiHcation 
number  on  Form  5000.24  may  result  in 
assertion  and  collection  of  the  penalty 
specified  in  28  CFR  301.6676-1. 

§270.217    [Amandad] 

Paragraph  la  Section  207.217  is 
amended  by  replacing  the  number  "23 
U.S.C  5723",  which  appears  in  the 
authority  citation,  with  the  number  "26 
U.S.C  5723". 

PART  285-{  AMENDED] 

27  CFR  Part  285— Manufacture  of 
Cigarette  Papers  and  Tubes  is  amended 
as  follows: 

Paragraph  1.  The  authority  citation  for 
Part  285  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552(a):  26  U.S.C  5701. 
5703-5705.  5711.  5721-5723.  5741.  5751,  5753. 
57P1-5783,  610a  6302.  6402,  6404.  6676,  7212. 


732S,  7342.  7606;  31  U.S.C.  9301,  9303.  9304, 
9306. 

Paragraph  2.  The  authority  citations  in 
Part  285  are  revised  by  replacing  the 
citation  "S  U.S.C  6".  wherever  it 
appears,  with  the  citation  "31  U.S.C. 
9304"  by  replacing  the  citation  "6  U.S.C. 
7",  wherever  it  appears,  with  the  citation 
"31  U.S.C.  9306":  and  by  replacing  the 
citation  "6  U.S.C  15",  wherever  it 
appears,  with  the  citation  "31  U.S.C 
9301,  9303". 

Paragraph  3.  Section  285.25  is  revised 
to  read  as  follows: 

§  265.25    Ratum  of  fiMfHifacturar. 

(a)  Requirement  of  filing.  Every 
manufacturer  of  cigarette  papers  and 
tubes  shall  file,  for  each  of  his  factories, 
a  monthly  tax  return  on  Form  5000.24.  A 
return  shall  be  filed  for  each  month 
regardless  of  whether  cigarette  papers 
and  tubes  were  removed  subject  to  tax 
or  whether  tax  is  due  for  that  particular 
month.  However,  when  a  manufacturer 
so  requests  by  letter,  and  the  regional 
director  (compliance)  grants  specific 
authorization,  the  manufacturer,  need 
not,  during  the  term  of  that 
authorization,  file  a  tax  return  for  any 
month  for  which  tax  is  not  due  or 
payable. 

(b)  Preparation  and  filing.  The  retxmi 
shall  be  executed  and  filed  with  the 
district  director,  director  of  the  service 
center,  or  regional  director  (compliance) 
in  accordance  with  the  instructions  on 
the  form. 

(c)  Remittance  of  tax.  Except  as 
provided  in  §285.27,  remittance  of  the 
tax.  if  any,  shall  accompany  the  return. 

(d)  Time  of  filing.  For  each  month,  the 
return  ahall  be  filed  not  later  than  the 
tenth  day  after  the  end  of  the  first 
succeeding  month.  When  the  last  day 
for  filing  a  tax  return  falls  on  a 
Saturday,  Sunday,  or  legal  holiday  in  the 
District  of  Columbia  or  in  the  State 
where  the  return  is  required  to  be  filed, 
the  filing  of  the  retiun  (and  remittance  of 
the  tax)  shall  be  considered  timely  if 
done  on  the  next  succeeding  day  which 
is  not  a  Saturday,  Sunday,  or  such  legal 
holiday. 

§285.26    [AmwKlad] 

Paragraph  4.  Section  285.26  is 
amended  by  removing  the  words 
"manufacturer's  monthly  tax  return. 
Form  2137"  and  inserting  in  their  place 
the  words  "tax  return.  Form  5000.24". 

§265.27    [Aimndad] 

Paragraph  5.  Section  285.27  is  • 

amended  by  removing  the  number 
"2137",  wherever  it  appears,  and 
inserting  in  its  place  the  number 
"5000.24". 


Paragraph  B.  Section  285.29  is  revised 
to  read  as  follows: 

§  285.29    Employar  Mantiflcation  number. 
The  employer  identification  number 
(defined  at  26  CFR  301.7701-12)  of  a 
manufactiirer  of  cigarette  papers  or 
tubes  who  has  been  assigned  such  a 
number  shall  be  shown  on  each  monthly 
tax  return.  Form  5000.24,  filed  by  a 
manufacturer  of  cigarette  papers  or 
tubes  pursuant  to  the  provisions  of  this 
part.  Failure  of  the  manufacturer  to 
include  his  employer  identification 
number  on  Form  5000.24  may  result  in 
assertion  and  collection  of  the  penalty 
specified  in  28  CFR  301.6676-1. 

PART  295-{AMENDEO] 

27  CFR  Part  295— Removal  of  Cigars, 
Cigarettes,  and  Cigarette  Papers  and 
Tubes,  Without  Payment  of  Tax,  For  Use 
of  the  United  States  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation  for 
Part  296  is  revised  to  read  as  follows: 

Authority:  28  U.S.C  5703-6705,  5711,  5723. 
5741.  5751.  5762,  5763,  6313,  7212.  7342,  7606. 

§295.M    [AnMfidMl] 

Paragraph  2.  Section  295.36  is 
amended  by  removing  the  words 
"semimonthly  tax  return.  Form  3071.  or 
his  monthly  tax  return.  Form  2137.  as  the 
case  may  be"  and  inserting  in  their 
place  the  words  "semimonthly  or 
monthly  tax  return.  Form  5000.24". 

Signed:  November  21, 1965. 
Stephen  E.  Higgins,  . 
Director. 

Approved:  December  6, 1965. 
David  O.  Queen, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 
[FR  Doc.  85-29762  Filed  12-16-85:  8:45  amj 
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DEPARTMENT  OF  LABOR 
Off  ice  Of  the  Secretary 
29  CFR  Part  14 

Security  Regulationa 

agency:  Office  of  the  Secretary.  Labor. 
action:  Final  rule. 

summary:  In  compliance  with  Executive 
Order  No.  12356  of  April  2, 1982,  (47  FR 
14874)  entitled  National  Security 
Information,  the  Department  of  Labor 
publishes  its  policy  concerning 
declassification  of  agency  information, 
its  guidelines  for  systematic 
declassification  review  and  its 
guidelines  for  dissemination  of  such 
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information  to  persons  outside  the 
executive  branch,  including  historical 
researchers  and  former  Presidential 
appointees. 

EFFECTIVE  DATE:  This  document  is 
effective  January  16. 1986. 
ADORCSS:  The  Department  of  Labor 
Manual  Series  (DLMS),  referred  to  in  the 
Supplementary  Information,  are 
available  for  inspection  at  the 
Directorate  of  Management  Policy  and 
Systems,  Department  of  Labor,  Room 
N1313.  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  (202)  523-6421. 
FOR  FURTHCR  WiFORMATIOM  CONTACT: 
William  ).  McLaughlin,  Director .  Office 
of  Emergency  Preparedness  Planning, 
Room  S1524.  200  Constitution  Avenue 
NW..  Washington.  DC  20210.  (202)  523- 
6963. 

SUPPLEMENTARY  MFORMATION:  Section 
5-3b  of  Executive  Order  No.  12356  of 
April  2. 1982.  (47  FR  14874)  provides  as 
follows: 

Any  unclassified  regulation  that 
establishes  agency  information  security 
policy  shall  be  published  in  the  Federal 
Register  to  the  extent  that  these  regulations 
affect  members  of  the  public. 

In  order  to  comply  with  this 
requirement,  the  Department  of  Labor 
has  herein  excerpted  from  its  Dept.  of 
Labor  Manual  Series  (DLMS-2 
Administration.  Chapter  300 — Security 
Regulations)  the  policies  and  procedures 
concerning  agency  information  security 
and  its  guidelines  for  systematic 
declassification  review.  These  excerpts 
also  include  internal  guidehnes  for 
dissemination  of  such  information  to 
persons  outside  the  executive  branch, 
including  historical  researchers  and 
former  Presidential  app>ointees.  The 
complete  Dept.  of  Labor  Manual  Series 
(DLMS-2  Administration.  Chapter  300— 
Security  Regulations)  are  not  published 
herein  because  they  contain  internal 
procedures  which  are  public  but  which 
are  not  of  a  nature  warranting 
publication  in  the  Federal  Register  due 
to  the  fact  that  they  effectuate  the  policy 
set  forth  in  the  attached  document 
However,  the  complete  DLMS-2 
Administration  Series,  Chapter  300 — 
Security  Regulations  is  available  for 
pubhc  inspection  and  copying. 
Interested  persons  should  make 
inquiries  to  the  Contact  Office  shown  or 
write  to  the  indicated  address. 

Tbe  Department  of  Labor  has  had  no 
authority  to  classify  documents  since 
December  1, 1978.  Accordingly,  this  part 
applies  only  to  documents  classified  by 
the  Department  of  Labor  before  that 
date.  This  procedure  does  not  apply  to 
information  in  the  Department's 
possession  which  was  classified  by 
other  agencies. 


Publicatioo  in  Final 

The  Department  has  determined  that 
this  rule  need  not  be  published  as  a 
proposed  rule,  as  generally  required  by 
the  Administrative  Procedure  Act  (APA. 
5  U.S.C.  553).  This  is  because  section 
553(a)(1)  of  Title  5  of  the  U.S.C.  (5  U.S.C. 
553(a)(l])  exempts  military  a^airs 
functions  from  public  participation  in 
the  rulemaking  process.  This  rule 
Concerns  matters  of  national  security 
information  and  is  thus  related  to 
military  affairs. 

In  addition  to  the  aforesaid 
determination,  there  is  a  second  basis 
for  publishing  this  rule  in  final  form.  The 
Department  finds  that  good  cause  exists 
for  waiving  notice  and  comment 
because  such  action  is  unnecessary. 
This  is  because  the  rule  implements 
requirements  for  publication  which  are 
mandated  by  Executive  Order  12356  and 
leave  the  agency  no  discretion.  See  5 
U.S.C.  553(b)(B). 

Executive  Order  12291 

The  rule  establishes  agency 
information  security  policy  and  does  not 
have  a  significant  economic  impact  upon 
the  economy.  Therefore,  this  rule  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  oil  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markers.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  section  553(b)  of  the  APA.  the 
requirements  of  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601)  pertaining 
to  regulatory  flexibility  analysis  do  not 
apply  to  this  rule.  See  5  U.S.C.  601(2). 

Paperwork  Reduction  Act 

This  final  rule  is  not  subject  to  section 
3404(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501)  since  it  does  not  contain 
a  collection  of  information  requirement. 

List  of  Subjects  in  29  CFR  Part  14 

Security  measures,  Classified 
information.  Archives  and  records. 

Accordingly,  Part  14  of  Subtitle  A  of 
Title  29  of  the  Code  of  Federal 


Regulations  is  revised  to  read  as 
follows: 

PART  14— SECURITY  REGULATIONS 

Subpart  A-^ntroduction  to  Security 
Regulations 

Sec 

14.1  Purpose. 

14.2  Policy. 

14.3  DOL  Classification  Review  Committee. 

14.4  Definitions. 

SutifMrt  B— RevtMv  of  OassiflMt 
info 


14.10    Mandatory  review  for 
declassification. 

Subpart  C— Trsnomloalon  of  Ctassifiod 
Information 

14.20  Dissemination  to  individtiais  and  finns 
outside  the  executive  branch. 

14.21  Release  of  classified  information  to 
foreign  governments. 

14.22  Availability  of  classified  information 
to  persons  not  employed  t>y  the 
Department  of  Lalrar. 

Autliority:  Executive  Order  No.  12356  of 
April  2. 1982  (47  FR  14874). 

Sut>part  A — Introduction  to  Security 
Regutationt 

S  14.1    Purpose. 

These  regulations  implement 
Executive  Order  12356,  entitled  National 
Security  Information,  dated  April  2. 
1982,  and  directives  issued  pursuant  to 
that  Order  through  the  National  Security 
Council  and  the  Atomic  Energy  Act  of 
1954.  as  amended.    . 

914.2    Policy. 

The  interests  of  tiie  United  States  and 
its  citizens  are  best  served  when 
information  regarding  the  affairs  of 
Government  is  readily  available  to  tlie 
public.  Provisions  for  such  an  informed 
citizenry  are  reflected  in  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and  in  the 
current  public  information  policies  of  the 
executive  branch. 

(a)  Safeguarding  national  security 
information.  Some  official  information 
within  the  Federal  Government  is 
directly  concerned  with  matters  of 
national  defense  and  the  conduct  of 
foreign  relations.  This  information  must 
therefore,  be  subject  to  security 
constraints,  and  limited  in  term  of  its 
distribution. 

(b)  Exemption  from  public  disclosure. 
Official  information  of  a  sensitive 
nature,  hereinafter  referred  to  as 
national  security  information,  is 
expressly  exempted  &om  compulsory 
public  disclosure  by  Section  552(bKl)  of 
Title  5  U.S.C  Persons  wrongfully 
disclosing  such  information  are  subject 
to  prosecution  under  United  States 
criminal  laws. 
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(c)  Scope.  To  ensure  that  national 
security  information  is  protected,  but 
only  tothe  extent  and  for  such  a  period 
as  is  necessary,  these  regulations: 

(1)  Identify  information  to  be 
protected. 

(2)  Prescribe  procedures  on 
classirication.  declassification, 
downgrading,  and  safeguarding  of 
information. 

(3)  Establish  a  monitoring  system  to 
ensure  the  effectiveness  of  the 
Department  of  Labor  (DOL)  security 
program  and  regulations. 

(d)  Limitation.  The  need  to  safeguard 
national  security  information  in  no  way 
implies  an  indiscriminate  license  to 
withhold  information  from  the  public.  It 
is  important  that  the  citizens  of  the 
United  States  have  access,  consistent 
with  national  security,  to  information 
concerning  the  policies  and  programs  of 
their  Government. 

§10    OOL  Classification  Review 
CofiNiiiltas. 

A  DOL  Classification  Review 
Committee  is  hereby  established. 

(a)  Composition  of  committee.  The 
members  of  this  Committee  are: 
Chairperson — Director.  Directorate  or 

Administrative  Service  and  Safety 

and  Health  Programs,  OASAM 
Member — Director,  Office  of 

Management,  Administration  and 

Planning,  Bureau  of  International 

Labor  Affairs 
Member — Security  Officer,  Bureau  of 

Labor  Statistics 
Member — Security  Officer, 

Occupational  Safety  and  Health 

Administration 
Member — Director.  Office  of 

Management,  Office  of  the  Solicitor 
Member — Assistant  Inspector  General 

for  Investigations. 

(b)  Responsibilities.  The  Committee  is 
responsible  for 

(1)  Acting  on  all  suggestions  and 
complaints  arising  with  respect  to  the 
DOL's  information  security  program. 

(2)  Reviewing  all  requests  for  records 
under  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  when  a  proposed  denial  is 
based  on  classiHcation  under  Executive 
Order  1356  to  determine  if  such 
classification  is  current. 

(3)  Recommending  to  the  Secretary  of 
Labor  appropriate  administrative 
actions  to  correct  abuses  or  violations  of 
any  provision  of  Executive  Order  12356 
or  directives  thereunder.  Recommended 
administrative  actions  may  include 
notification  by  warning  letter,  formal 
reprimand,  and.  to  the  extent  permitted 
by  law,  suspension  without  pay  and 
removal.  Upon  receipt  of  anv  such 


recommendation,  the  Secretary  shall 
immediately  advise  the  Committee  of 
the  action  taken.  • ... 

§14.4    Definitions. 

The  following  deflnitions  apply  under 
these  regulations: 

(a)  Primary  organization  unit — refers 
to  an  agency  headed  by  an  official 
reporting  to  the  Secretary  or  Under 
Secretary. 

(b)  Classify — to  assign  information  to 
one  of  the  classification  categories  after 
determining  that  the  information 
requires  protection  in  the  interest  of 
national  security. 

(c)  Courier — an  individual  designated 
by  appropriate  authority  to  protect 
classified  and  administratively 
controlled  information  in  transit. 

(d)  Custodian — the  person  who  has 
custody  or  is  responsible  for  the  custody 
of  classified  information. 

(e)  Declassify — the  authorized 
removal  of  an  assigned  classification. 

(f)  Document — any  recorded 
information  regardless  of  its  physical 
form  or  characteristics,  including  (but 
not  limited  to): 

(1)  Written  material — (whether 
handwritten,  printed  or  typed). 

(2)  Painted,  drawn,  or  engraved 
material. 

(3)  Sound  or  voice  recordings. 

(4)  Printed  photographs  and  exposed 
or  printed  films  (either  still  or  motion 
picture). 

(5)  Reproductions  of  the  foregoing,  by 
whatever  process. 

(g)  Downgrade — to  assign  lower 
classfication  than  that  previously 
assigned. 

(h)  Derivative  classification — a 
determination  that  information  is  in 
substance  the  same  as  information  that 
is  currently  classified.  It  is  to 
incorporate,  paraphrase,  restate  or 
generate  in  new  form  information  that  is 
already  classified  (usually  by  another 
Federal  agency). 

(i)  Information  Security  Oversight 
Office  (ISOO) — an  office  located  in  the 
General  Services  Administration  (GSA) 
that  monitors  the  implementation  of  E.O. 
12356. 

(j)  Marking — the  physical  act  of 
indicating  the  assigned  security 
classification  on  national  security 
information. 

(k)  Material — any  document,  product, 
or  substance  on  or  in  which  information 
is  recorded  or  embodied. 

(1)  Nonrecord  material— extra  copies 
and  duplicates,  the  use  of  which  is 
temporary,  including  shorthand  notes, 
used  carbon  paper,  preliminary  drafts, 
and  other  material  of  similar  nature. 

(m)  Paraphrasing — a  restatement  of 


the  text  without  alteration  of  its 
meaning. 

(n)  Product  and  substance — any  item 
of  material  (other  than  a  document)  in 
all  stages  of  development,  processing,  or 
construction  and  including  elements, 
ingredients,  components,  accessories, 
fixtures,  dies,  models,  and  mockup 
associated  with  such  items. 

(o)  Record  material — all  books, 
papers,  maps,  photographs,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics,  made 
or  received  by  the  U.S.  Government  in 
connection  with  the  transaction  of 
public  business:  this  includes  material 
preserved  by  an  agency  or  its  legitimate 
successor  as  evidence  of  its 
organization,  functions,  policies, 
decisions,  procedures,  or  other 
activities,  or  because  of  the 
informational  data  contained  herein. 

(p)  True  reading — the  paraphrased 
literal  text. 

(q)  Upgraded — to  assign  a  higher 
classification  than  that  previously 
assigned. 

Subpart  B — Review  of  Classified 
Information 

9  14.10    Mandatory  Review  for 
Declassification. 

(a)  Scope  of  review.  The  mandatory 
review  procedures  apply  to  information 
originally  classified  by  the  DOL  when  it 
had  such  authority,  i.e.,  before 
December  1, 1978.  Requests  may  come 
from  members  of  the  public  or  a 
government  employee  or  agency.  The 
procedures  do  not  apply  to  information 
originated  by  other  agencies  and  merely 
held  in  possession  of  the  DOL.  Requests 
for  disclosure  submitted  under 
provisions  of  the  Freedom  of 
Information  Act  are  to  be  processed  in 
accordance  with  provisions  of  that  Act. 

(b)  Where  requests  should  be 
directed.  Requests  for  mandatory  review 
for  declassification  should  be  directed  to 
the  Department  of  Labor,  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  (OASAM), 
Washington,  DC  20210.  Requests  should 
be  in  writing  and  should  reasonably 
describe  the  classified  information  to 
allow  identification.  Whenever  a 
request  does  not  reasonably  describe 
the  information  sought,  the  requestor 
will  be  notified  that  unless  additional 
information  is  provided  or  the  scope  of 
the  request  is  narrowed,  no  further 
action  will  be  undertaken. 

(c)  Processing.  The  OASAM  will 
assign  the  request  for  information  to  the 
appropriate  DOL  office  for 
declassification  consideration.  A 
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decision  will  be  made  within  60  days  as 
to  whether  the  requested  infonnation 
may  be  declassified  and.  if  so,  made 
available  to  the  requestor.  If  the 
information  may  not  be  released  in 
whole  or  in  part,  the  requestor  will  be 
given  a  brief  statement  as  to  the  reasons 
for  denial,  and  a  notice  of  the  right  to 
appeal  the  determination  to  the  DOL 
Classification  Review  Committee.  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management, 
Washington.  DC  20210.  The  requestor  is 
to  be  told  that  such  an  appeal  must  be 
filed  with  the  DOL  within  60  days. 

(d)  Appeals  procedure.  The  DOL 
Classification  Review  Committee  will 
review  and  act  within  30  days  on  all 
applications  and  appeals  for  the 
declassification  of  information.  The 
Committee  is  authorized  to  overrule  on 
behalf  of  the  Secretary,  Agency 
determinations  in  whole  or  in  part,  when 
it  decides  that  continued  protection  is 
not  required.  It  will  notify  the  requestor 
of  the  declassification  and  provide  the 
information.  If  the  Committee 
determines  that  continued  classification 
is  required,  it  will  promply  notify  the 
requestor  and  provide  the  reasons  for 
the  determination. 

(e)  Burden  of  proof.  In  evaluating 
requests  for  declassification  the  DOL 
Classification  Review  Committee  will 
require  the  DOL  office  having 
jurisdiction  over  the  document  to  prove 
that  continued  classification  is 
warranted. 

(f)  Fees.  If  the  request  requires  a 
service  for  which  fair  and  equitable  fees 
may  be  charged  pursuant  to  Title  5  of 
the  Independent  Office  Appropriation 
Act,  31  U.S.C.  483a  (1976),  the  requestor 
will  be  notified  and  charged. 

Subpart  C— Transmission  of  Classified 
Information 

§  14.20    Dissemination  to  individuals  and 
firms  outsidt  the  •xscutive  branch. 

Request  for  classified  information 
received  from  sources  outside  the       - 
executive  branch  of  the  Federal 
Government,  provided  the  information 
has  been  originated  by  the  DOL.  will  be 
honored  in  accordance  with  the 
following  guidelines: 

(a)  Top  Secret  Information.  All 
requests  for  Top  Secret  information  by 
an  individual  or  firm  outside  the 
executive  branch  must  be  referred 
promptly  to  the  OASAM  for 
consideration  on  an  individual  basis. 

(b)  Secret  and  Confidential 
Information.  Subject  to  the  restrictions 
below,  Secret  or  Confidential 
information  may  be  furnished  to  an 


individual  or  Hnn  outside  the  executive 
branch  if  the  action  furthers  the  official 
program  of  the  organization  unit  in 
which  the  information  originated.  The 
official  furnishing  such  information  must 
ensure  that  the  individuals  to  whom  the 
information  is  to  be  fumishcid  have  the 
appropriate  DOL  clearance,  or  at  least 
clearance  for  the  same  or  higher 
classiHcation  for  another  Federal 
department,  or  outside  agency  whose 
security  clearances  are  acceptable  to  the 
UOL.  The  official  must  also  ensure  that 
the  person  to  whom  the  classified 
information  is  being  furnished  possess 
the  proper  facilities  for  safeguarding 
such  information.  No  Secret  or 
Confidential  information  may  be 
furnished  to  an  individual  or  firm 
outside  the  executive  branch  without 
written  concurrence  from  the  primary 
organizational  unit  head  or  the  Security 
Officer  of  that  unit. 

(c)  Unauthorized  knowledge  of 
classified  information.  Upon  receipt  of  a 
request  for  classified  information  which 
raised  a  suspicion  that  an  individual  or 
organization  outside  the  executive 
branch  has  unauthorized  knowledge  of 
the  existence  of  Confidential,  Secret,  or 
Top  Secret  information,  a  report 
providing  all  available  details  must  be 
immediately  submitted  to  the  DOL 
Document  Security  Officer  for 
appropriate  action  and  disposition. 

(d)  Requests  from  outside  the  United 
States.  All  requests  from  outside  the 
United  States  for  Top  Secret,  Secret  or 
Confidential  information,  except  those 
received  from  foreign  offices  of  the 
primary  organizational  unit  or  from  U.S. 
embassies  or  similar  missions,  will  be 
referred  to  the  Deputy  Under  Secretary 
for  International  Affairs. 

(e)  Access  by  historical  researchers. 
Individuals  outside  the  executive  branch 
engaged  in  historical  research  may  be 
authorized  access  to  classified 
information  over  which  the  DOL  has 
jurisdiction  provided: 

(1)  The  research  and  need  for  access 
conform  to  the  requirements  of  Section 
4-3  of  pAecutive  Order  12356. 

(2)  The  information  requested  is 
reasonably  accessible  and  can  be 
located  and  compiled  with  a  reasonable 
amount  of  effort. 

(3)  The  researcher  agrees  to  safeguard 
the  information  in  a  manner  consistent 
with  E.0. 12356  and  directives 
thereunder. 

(4)  The  researcher  agrees  to  a  review 
of  the  notes  and  manuscript  to 
determine  that  no  classified  information 
is  contained  therein. 

Authorization  for  access  is  valid  for 
the  period  required  but  no  longer  than 


two  years  from  the  date  of  issuance 
unless  it  is  renewed  under  the 
conditions  and  regulations  governing  its 
original  authorization. 

(f)  Access  by  former  presidential 
appointees.  Individuals  who  have 
previously  occupied  policymaking 
positions  to  which  they  were  appointed 
by  the  President  may  be  authorized 
access  to  classified  information  which 
they  originated,  reviewed,  si^ed.  or 
received  while  in  public  office.  Upon 
request,  information  identified  by  such 
individuals  will  be  reviewed  for 
declassification  in  accordance  with  the 
provisions  of  these  regulations. 

§14.21    Rstoass  Of  dasaifiwl  mformalion 
to  foreign  governments. 

National  security  information  will  be 
released  to  foreign  governments  in 
accordance  with  the  criteria  and 
procedures  stated  in  the  President's 
Directive  entitled  "Basic  Policy 
Governing  the  Release  of  Classified 
Defense  Information  to  Foreign 
Governments"  dated  September  25. 
1985.  All  requests  for  the  release  of  soch 
information  will  be  referred  to  the 
Deputy  Under  Secretary  for 
International  Affairs. 


§14.22    AvaHaliiiBy  of  ( 

information  to  persons  not  employed  by 

ttte  Department  of  Labor. 

(a)  Approval  for  access.  Access  to 
classified  information  in  the  possession 
or  custody  of  the  primary  organizational 
units  of  the  Department  by  individuals 
who  are'not  employees  of  the  executive 
branch  shall  be  approved  in  advance  by 
the  DOL  Document  Security  Officer. 

(b)  Access  to  Top  Secret  Material. 
Access  to  Top  Secret  Information  «vithin 
the  primary  organizational  units  of  the 
DOL  by  employees  of  other  Federal 
agencies  must  be  approved  in  advance 
by  the  Top  Secret  Control  Officer  of  the 
primary  organizational  unit. 

(c)  Access  to  Secret  and  Confidential 
Information.  Secret  and  Confidential 
information  may  be  made  available  to 
properly  cleared  employees  of  other 
Federal  departments  or  outside  agencies 
if  authorized  by  the  primary 
organizational  units  having  custody  of 
the  information. 

Signed  at  Washington,  DC  on  this 
December  10, 198S. 
Thomas  C  Komarek. 

.Assistant  Secretary  for  Administration  and 
Management. 
(FR  Doc.  85-29819  Filed  12-16-85:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  357,  358.  361,  and  362 

Covemment  Losses  in  Shipment  Act, 
Claims  and  Declaration  of  Valuables; 
Technical  Amendments 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasurj-. 

action:  Final  rule;  technical 
amendments. 

summary:  The  Bureau  intends  to  publish 
in  the  Federal  Register  notice  of 
proposed  rulemaking  concerning  Book- 
entry  Treasury  Bonds.  Notes  and  Bills 
and  regulations  for  offering  these 
securities.  These  new  and  proposed 
regulations  will  be  placed  in  31  CFR 
Parts  357  and  356  because  the  subject 
matter  of  the  preceding  Parts  is  similar. 
Therefore,  it  is  necessary  to  move  the 
currently  existing  Parts  357  and  358. 
Also,  the  Bureau's  proper  mailing 
address  should  be  added  to  the  newly 
redesignated  Parts. 

EFFECTIVE  date:  December  17, 1985. 
FOR  FUftTMER  INFORMATION  CONTACT 

Sandy  Dyson,  Attorney-Advisor,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt  (202)  37ft-4320. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

Because  this  document  relates  to 
agency  management  it  is  not  subject  to 
Execufive  Order  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  Pub.  L 
96-511,  94  Stat.  2812  (44  U.S.C.  Chapter 
35)  does  not  apply  to  this  rule  because  it 
does  not  contain  information  collection 
requirements  which  necessitate 
approval  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this 
document,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601). 

Administrative  Procedure  Act 

This  regulation  relates  to  agency 
management  and  is  therefore  not  subject 
to  the  notice  and  public  comment 
procedures  and  the  delayed  effective 
date  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(a)(2)). 

Accordingly.  31  CFR,  Chapter  II. 
Subchapter  B.  is  amended  as  follows: 


1.  The  authority  citation  for  newly 
redesignated  Part  361  continues  to  read: 

Authority:  Sec.  6,  50  Stat.  480;  40  U.S.C.  72& 

2.  The  authority  citation  for  newly 
redesignated  Part  362  continues  to  read: 

Authority:  Sees.  6,  7.  50  Stat.  480;  40  U.S.C. 
728.729. 

3.  Part  357— Claims  Pursuant  to  the 
Government  Losses  in  Shipment  Act. 
and  Part  358 — Declaration  of  Valuables 
Under  the  Government  Losses  in 
Shipment  Act,  are  redesignated  as  Parts 
361  and  362  respectively. 

4.  In  newly  redesignated  S9  361.7  and 
361.8  add  ".  Division  of  Financial 
Management.  Room  446,  E  Street 
Building.  Washington.  DC  20239-0001." 
after  "Bureau  of  the  Public  Debt". 
Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

[PR  Doc  85-29575  Filed  12-1&-8S:  8:45  am] 

BiUJNO  COOC  MtO-KMI 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  513  and  553 
[APO  2800.12  CHGE  22] 

General  Services  Administration 
Acquisition  Regulation;  Revised  GSA 
Forms 

agency:  O^ce  of  Acquisition  Policy. 

GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  is  amended  to  revise 
section  513.505-2  to  provide  for  the  use 
of  GSA  Form  1458.  Motor  Vehicle  Shop 
Work  Order,  Repair  and  Purchase 
Orden  to  revise  section  553.173(c)  to 
delete  GSA  Form  1056.  Notice  of 
Shipment  and  GSA  Form  3433,  Marking 
and  Shipping  Instructions,  which  have 
been  incorporated  in  the  revised  GSA 
Form  3186,  Order  for  Supplies  or 
Services,  and  to  add  GSA  Form  1458;  to 
revise  section  553.270-1  to  prescribe 
GSA  Form  3518.  Representation  and 
Certification  (Acquisition  of  Leasehold 
Interests  in  Real  Property);  to  revise 
section  553.270-2  to  prescribe  GSA  Form 
3516.  Solicitation  Provisions 
(Acquisition  of  Leasehold  Interests  in 
Real  Property);  to  revise  section  553.270- 
3  to  prescribe  GSA  Form  3517.  General 
Clauses  (Acquisition  of  Leasehold 
Interests  in  Real  Property);  to  revise 
section  553.272  to  provide  for  the  use  of 
GSA  Form  1458;  to  revise  section  553.274 
to  require  Federal  Supply  Service 
Central  Office  (FSS)  and  regional 
contracting  activities  to  use  GSA  Form 


1602.  Notice  Concerning  Solicitation;  to 
delete  section  553.276;  and  to  illustrate 
the  revised  GSA  forms.  The  intended 
effect  is  to  update  the  regulatory 
coverage  on  the  use  of  various  GSA 
forms. 

EFFECnVE  DATE:  December  6. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ida  Ustad.  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP). 
(202)  523-4754. 

SUPPLEMENTARY  INFORMATION:  This  rule 
will  not  have  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  Therefore,  it  was  not  published 
for  public  comment  in  the  Federal 
Register. 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The 
General  Services  Administration  (GSA) 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Various  GSA  Forms 
which  are  already  in  use  have  been 
revised  to  conform  to  revised  regulatory 
requirements.  The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

List  of  Subjects  in  48  CFR  Parts  513  and 
553 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  513  and  553  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c]. 

2.  Section  513.505-2  is  revised  to  read 
as  follows: 

5 1 3.505-2    Agoncy  order  forms  In  lieu  of 
Optional  Forms  347  and  348. 

(a)  Unless  another  form  is  prescribed, 
the  GSA  Form  300.  Order  for  Supplies 
and  Services,  shall  be  used  instead  of 
the  OF  347.  Order  for  Supplies  or 
Services,  when  making  purchases 
payable  through  the  National  Electronic 
Accounting  and  Reporting  (NEAR) 
System.  The  GSA  Form  3025.  Receiving 
Report,  shall  be  used  to  certify  receipt  of 
supplies  or  services  ordered  using  GSA 
Form  300. 

(b)  The  GSA  Form  1458.  Motor 
Vehicle  Shop  Work  Order,  Repair  and 
Purchase  Order,  shall  be  used  instead  of 
the  OF  347.  Order  for  Supplies  or 
Services,  when  making  purchases  in 
connection  with  the  maintenance. 
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servicing  or  repair  of  GSA  motor  pool 
vehicles. 

(c)  The  GSA  Form  3186.  Order  for 
Supplies  or  Services,  shall  be  used 
instead  of  the  OF  347.  Order  for  Supplies 
or  Services,  when  making  purchases 
through  the  FSS-19  system. 

3.  The  table  of  contents  for  Part  553  is 
amended  to  add  entries  for  sections 
553.370-1458.  553.370-3186.  and  553.370- 
3517;  to  delete  entries  for  553.276  and 
553.370-1056;  and  to  revise  the  entry  for 
553.370-1602  as  set  forth  below: 

PART  553— FORMS 

Sec. 

Subpart  553.3 — llliMtratlon  of  Forma 

***** 

553.370-1458    GSA  Form  1458.  Motor  Vehicle 
Shop  Work  Order,  Repair  and  Purchase 
Order. 


553.370-1602     GSA  Form  1602.  Notice 
Concerning  Solicitation. 

***** 

553.370-3186    GSA  Form  3186.  Order  for 
Supplies  or  Services. 


553.370-3517    GSA  Form  3517,  General 
Clauses  (Acquisition  of  Leasehold 
Interests  in  Real  Property). 

Authority:  40  U.S.C.  486(c). 

Editorial  Note:  GSAR  forms  are  not 
published  in  the  Federal  Register  or  the  Code 
of  Federal  Regulations. 

4.  Section  553.173(c)  is  amended  by 
removing  and  adding  the  following  table 
entries. 

§  553. 1 73    ReaponslbUlty  for  ttta 
maintenance  of  forma. 

***** 

(c)  •  *  * 


GSAIormNa 


Responsibte 
office 


lose.. 

1458.. 
3433.. 


(Re- 
moved]. 

F [Added] 

• 

F 
tRe- 
ffloved]. 


5.  Section  553.270-1  is  revised  to  read 
as  follows:  , 

§  553.270-1    Repraaentationa  and 
certificationa. 

(a)  GSA  Form  3503.  Representations 
and  CertiHcations,  may  be  used  as  a 
part  of  all  solicitations  and  contracts, 
except  contracts  for  utilities  and  leases 
of  real  property.  The  form  may  also  be 
used  for  small  purchases  when  Standard 
Form  33.  Solicitation.  Offer,  and  Award. 


or  Standard  Form  1442,  Solicitation. 
Offer,  and  Award,  is  used. 

(b)  GSA  Form  3518.  Representations 
and  Certifications  (Acquisition  of 
Leasehold  Interests  in  Real  Property),  is 
used  as  a  part  of  solicitations  for  leases 
of  real  property. 

6.  Section  553.270-2  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§553.270-2    Solicitation  provtakNia. 

***** 

(c)  GSA  Form  3516,  Solicitation 
Provisions  (Acquisition  of  Leasehold 
Interests  in  Real  Property),  is  for  use  in 
leases  of  real  property. 

7.  Section  553.270-3  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  553.270-3    Contract  dauaaa. 

***** 

(f)  GSA  Form  3517.  General  Clauses 
(Acquisition  of  Leasehold  Interests  in 
Real  Property),  is  for  use  in  leases  of 
real  property. 

8.  Section  553.272  is  revised  to  read  as 
follows: 

§  553.272    Purctiaaa/Dallvery  ordara. 

Except  as  otherwise  indicated,  each  of 
the  following  forms  is  designed  for  use 
as  a  purchase  order  (small  purchases) 
with  applicable  provisions  and  clauses 
printed  on  the  reverse  of  the  form,  or  as 
a  delivery  order  to  place  orders  under 
established  contracts. 

(a)  The  GSA  Form  300.  Order  for 
Supplies  or  Services,  is  used  for 
purchases  payable  through  the  National 
Electronic  Accounting  and  Reporting 
(NEAR)  System.  This  form  may  also  be 
used  in  other  situations,  unless  a 
speciHc  form  is  prescribed  for  use.  GSA 
Form  300-A.  Order  for  Supplies  or 
Services  (Continuation),  is  available  for 
use  with  the  GSA  Form  300.  Pending 
revision  of  the  April  1984  edition  of  the 
GSA  Form  300,  Block  8A  of  the  form 
may  be  revised  to  delete  the  sentence 
which  reads  as  follows:  'This  purchase 
is  negotiated  under  the  authority  of:" 

(b)  The  GSA  Form  1458,  Motor 
Vehicle  Shop  Work  Order.  Repair  and 
Purchase  Order,  is  used  to  procure 
services  and/or  repairs  of  GSA  motor 
pool  vehicles. 

(c)  The  GSA  Form  3186.  Order  for 
Supplies  or  Services,  is  used  to  make 
purchases  through  the  FSS-19  system. 

(d)  The  GSA  Form  8002.  Motor 
Vehicle  Delivery  Order,  is  used  to  order 
motor  vehicles.  This  form  is  not 
intended  for  use  as  a  purchase  order  for 
small  purchases,  and  does  not  include 
provisions  and  clauses  on  the  reverse. 

9.  Section  553.274  is  revised  to  read  as 
follows: 


9S53.274    Solicitation  covar  paga. 

GSA  Form  1602.  Notice  Concerning 
Solicitation,  must  be  used  by  FSS 
Central  Office  and  regional  contracting 
offices  and  may  be  used  by  other  ofTices 
to:  (a)  Indicate  the  solicitation  number 
(b)  Describe  the  type  of  contract  the 
duration  of  the  contract  and  the  identity 
of  the  supplies  or  services  being ' 
procured;  (c)  Direct  the  attention  of 
prospective  offerors  to  special 
requirements  which,  if  overiooked.  may 
result  in  rejection  of  the  offer  (d) 
Highlight  significant  changes  from 
previous  solicitations  covering  the  same 
commodity  or  service;  and  (e)  Include 
other  special  notices,  as  appropriate. 

9553.276    IRamovod] 

10.  Section  553.276  is  removed. 

Dated:  December  6, 1965. 

Patricia  A  Szarvo, 

Associate  Administrator  for  Actjuisitiott 
Policy. 

[FR  Doc.  85-29748  Filed  12-16-85:  a-45  am] 

BILUNQ  CODE  M3».«1-«l 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Devetopment 

48  CFR  Parts  705  and  706 

( AIDAR  Notica  85-1 1  (FlnaOI 

Acquisition  Regulation  Concerning 
Noncompetitive  Contracting 
Authorities 

agency:  Agency  for  International 
Development  IDCA. 
action:  Final  rule. 

summary:  The  AID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
finalize  an  interim  rule  (AIDAR  Notice 
85-11,  published  in  the  October  8. 1985 
Federal  Register).  This  action  re- 
establishes three  AID-specific 
noncompetitive  contracting  authorities 
and  a  related  publicizing  exception 
previously  authorized  under  Section  7- 
3.107-50  of  the  AID  Procurement 
Regulation  (41  CFR  703.107-50). 
EFFECnVE  date:  October  8, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

GC/CCM.  Kenneth  Fries,  telephone 

(202)  632-1170. 

SUPPLEMENTARY  INFORMATION:  On 

October  8, 1985.  AIDAR  Notice  85-11 
was  published  in  the  Federal  Register 

(50  FR  40976)  as  an  interim  rule  and 
request  for  comment  The  AIDAR  Notice 
amended  the  AIDAR  to  re-establish 
three  AID-specific  noncompetitive 
contracting  authorities  and  a  related 
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publicizing  exception.  It  provided  that 
full  and  open  competition  need  not  be 
obtained  when  it  has  been  determined 
that  it  would  impair  foreign  assistance 
objectives.  This  authority  may  be  used: 
—For  award  under  Sec.  636(a)(3)  of  the 
Foreign  Assistance  Act  of  a  contract 
for  personal  services  abroad. 
— For  award  of  a  contract  of  $10a000  or 
less  by  an  overseas  contracting 
activity. 
— For  awards  where  an  Assistant 
Administrator  has  determined  that 
use  of  full  and  open  competition 
would  impair  foreign  assistance 
objectives  and  would  be  inconsistent 
with  fulfillment  of  the  foreign 
assistance  program,  or  for  awards  for 
countries,  regions,  projects  or 
programs  where  the  Administrator 


has  made  such  determinations  and 
findings. 

The  rule  was  approved  by  the  Office 
of  Federal  Procurement  Policy  and  the 
Office  of  Management  and  Budget  as 
required  by  OMB  Bulletin  85-7. 

The  Small  Business  Administration 
has,  under  section  8(g)(3]  of  the  Small 
Business  Act,  found  that  the  synopsizing 
exception  in  the  Notice  will  not  be 
detrimental  to  small  business  interests. 

Only  2  comments  were  received 
regarding  AIDAR  Notice  85-11.  One 
agreed  with  the  rule  as  proposed.  The 
other  took  exception  to  the  finding  of 
AID  and  the  Small  Business 
Administration  that  the  rule  would  not 
significantly  affect  small  businesses,  but 
offered  no  explanation  or  argument.  We 


therefore  have  determined  to  reaRirm 
the  finding  underlying  the  rule. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
AIDAR  Notice  85-11  (Final)  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  48  CFR  Parts  705  and 
706 

Government  procurement. 

The  interim  rule  published  as  AIDAR 
Notice  85-11  in  the  October  8. 1985 
Federal  Register  (50  FR  40976)  is 
adopted  as  final,  without  change. 

Dated:  December  4, 1985. 
John  F.  Owens, 
AID  Procurement  Executive. 
[FR  Doc.  85-29751  Filed  12-18-85;  8:45  amj 
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Vol.  50,  No.  242 

Tuesday.  December  17,  1985 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of  these   notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to 
estabiisb  higher  minimum  rates  and  rate 
ranges  for  Computer  ScientiBts,  GS-1550, 
at  grades  GS-5/  7/9/11,  at  the  Naval  Air 
Development  Center,  Warminster, 
Pennsylvania.  This  action  is  based  on  a 
review  of  current  staffing  conditions 
through  which  OPM  has  determined, 
after  considering  competing  salary  rates 
in  private  enterprise,  that  establishment 
of  special  salary  rates  is  necessary  to 
ensure  that  the  subject  positions  are 
adequately  staffed  by  well-qualified 
employees.  The  special  salary  rates 
have  been  established  at  levels  deemed 
necessary  to  achieve  this  outcome. 
DATE:  Comments  are  invited  and  must 
be  received  on  or  before  January  16, 
1986. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Office  of  Personnel 
Management,  Compensation  Group, 
Allowances  and  Special  Rates  Division 
(FR).  Room  3353, 1900  E  Street.  NW.. 
Washington.  DC  20415. 

The  data  OPM  used  in  coming  to  its 
conclusions  in  this  case  are  available  for 
public  inspection  in  the  OPM  Library, 
Room  5H27,  which  is  located  at  1900  E 
Street.  NW..  Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  E.  Donahue,  (202)  632-7858. 
SUPPt^MENTARY  INFORMATION:  Section 
5303  of  title  5.  United  States  Code, 
authorizes  the  President  to  establish 
special  minimum  rates  of  basic  pay  for 
one  or  more  grades,  occupational 
groups,  series,  classes,  or  subdivisions 
of  classes  subject  to  statutory  pay 
schedules  in  one  or  more  areas  or 


locations,  when  the  pay  rates  in  private 
enterprise  are  so  substantially  above  the 
statutory  pay  rates  for  the  positions 
concerned  as  to  handicap  significantly 
the  Government's  recruitment  or 
retention  of  well-qualified  persons. 
Section  301(a)  of  Executive  Order 
11721  of  May  23, 1973,  as  amended, 
authorizes  OPM  to  exercise  the 
authority  conferred  upon  the  President. 
The  rates  proposed  in  this  notice  were 
determined  in  accordance  with  S  530.303 
of  title  5.  Code  of  Federal  Regulations. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  selected 
Federal  Employees  in  Warminster, 
Pennsylvania. 


List  of  Subjects  in  5  CFR  Part  530 

Administrative  practice  and 
procedure.  Government  employee*. 
Wages. 

U.S.  OfTice  of  Personnel  Management 

Constance  Horoer,  V 

Director 

OPM  is  proposing  to  amend  Part  530 
as  follows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5303,  and  Chapter  54: 
E.0. 11721.  as  amended. 

2.  In  §  530.307  (proposed  at  50  FR 
39698,  September  30, 1985),  the  "Local 
Authorization"  table  is  amended  by 
adding  the  following  item  in  numerical 
order  by  GS  number  as  follows: 


Local  Authorizations 


Geographic  coverage 

G«a(te 

1st 
Step 
rale 

1001 
Step 
rate 

grade 

•V 

creace 

T«e 
Ho. 

Prapoficd 
acaon 

•                         • 

e 

• 

•  - 

GS-iSSO.  Computef 

Scientist. 

Center  Warminster.  PA 

GS-S 

GS-7 

'  GS-9 

GS-11 

S18.710 

23.170 
25.980 
28.039 

$23,030 

28.516 
32^98 
35.688 

S4S0 

594 
702 
850 

004 

CulHHuti. 

•                   ~         • 

• 

• 

• 

|FR  Doc.  85-29766  Filed  12-16-85;  8:45  amj 

BILLING  CODE  632S-01-M 


5  CFR  Part  530 

Special  Salary  Rate  Sctiedules  for 
Recruitment  and  Retention 

agency:  Office  of  Personnel 
Management. 

action:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to 
establish  higher  minimum  rates  and  rate 
ranges  for  Inhalation  Therapy 
Technicians,  GS-7.  at  the  Walter  Reed 
Army  Medical  Center  in  Washington, 
DC.  This  action  is  based  on  a  review  of 
current  staffing  conditions  through 
which  OPM  has  determined,  after 
considering  competing  salary  rates  in 


private  enterprise,  that  establishment  of 
special  salary  rates  is  necessary  to 
ensure  that  the  subject  positions  are 
adequately  staffed  by  well-qualified 
employees.  The  special  salary  rates 
have  been  established  at  levels  deemed 
necessary  to  achieve  this  outcome. 

DATE:  Comments  are  invited  and  must 
be  received  on  or  before  January  16. 
1986. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Office  of  Personnel 
Management,  Compensation  Group, 
Allowances  and  Special  Rates  Division 
(FR).  Room  3353, 1900  E  Street  NW.. 
Washington.  DC  20415. 

The  data  OPM  used  in  coming  to  its 
conclusions  in  this  case  are  available  for 
public  inspection  in  the  OPM  Library, 
Room  5H27,  which  is  located  at  1900  E 
Street,  NW.,  Washington.  DC  20415. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Genuii.  (202)  632-7858. 

SUPPLEMENTARY  INFORMATION:  Scrtinn 

5  t03  of  (I'll-  5.  Uni'fil  St.iie.s  CimIk. 
Hiithorizt'.s  the  Pri?si(l»>nt  to  establish 
sppr.i.il  minimum  rates  of  basic  pay  for 
one  or  mon;  qratlps,  occiipalional 
({roups.  .sfiifS,  classes,  or  subdivisions 
of  classes  subject  to  statutory  pay 
schedules  in  one  or  more  areas  or 
locations,  when  the  pay  rates  in  private 
enterprise  are  so  substantially  above  the 
statutory  pay  rates  for  the  positions 
concemc'iJ  .>,   o  handicap  signifjciintly 
the  Governmeiit's  recruitment  or      ^~ 
retention  of  well-qualified  persons. 

Section  301(a)  of  Executive  Order 
11721  of  May  23. 1973,  as  amended, 
authorizes  the  OPM  to  exercise  the 
authority  conferred  upon  the  President. 
The  rates  proposed  in  this  notice  were 
determined  in  accordance  with  §  530.303 
of  lille  5,  Code  of  Federal  Regulations. 

F:.0.  12291,  Federal  ReguiaUon 

I  Have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O  12291,  Federal  Regulation. 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantia!  number  of  small  entities, 
because  it  applies  only  to  selected 
Federal  employees  in  Washington,  D.C. 

List  of  Subjects  in  5  Part  530 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer. 

Dirc'clur. 

OPM  is  proposing  to  amend  Part  530 
as  follows: 

PART  530— PAY  RATES  AND 
SYSTEMS  (GENERAL) 

1.  The  authority  citation  for  Part  530 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5303.  and  Chapter  54: 
E.0. 11721.  as  amended. 

2.  In  §  530.307  (proposed  at  50  FR 
39698.  September  30. 1984).  the  "Local 
Authorization"  table  is  amended  by 
adding  the  following  item  in  numerical 
order  by  GS  number  as  follows: 


Grade 

isl 
step 
rate 

10th 
step 
rale 

Withn- 
grade 

in- 
crease 

Table  No. 

Proposed 
action 

GS-639  inraljtiCT               Wfaller  Roeo  Army 
Tnerapv  Tacmaciaa           MciK-al  Cennf  m 
Washington.  OC 

•                              • 

GS-7 

$19,606 

• 
24  952 

• 

$59- 
1            . 

007 

EstaMsti 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

OocketNo.  9178] 

Bass  Brothers  Enterprises.  Inc.,  et  al.; 
Proposed  Consent  Agreement  Witti 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  that  Ashland  Oil 
Co..  the  nation's  third-largest  producer 
of  carbon  black,  cancel  the  proposed 
sale  of  its  carbon  black  assets  to  Bass 
Brothers  Enterprises,  Inc.  Ashland 
would  also  be  required  to  obtain 
Commission  approval  before  selling  any 
of  its  domestic  carbon  black  plants  to  a 
major  competitor. 


DATE:  Comments  must  be  received  on  or 
before  February  18, 1986. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6fh  St.  and  Pa. 
Ave.,  NW..  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/L-.502.  Steven  B.  Feinnan. 
W.ishington,  DC.  20580.  (202)  634-6609. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Slat.  721. 15  U.S.C. 
40  and  §  3.25(f))  of  the  Commissions 
Rules  of  Practice  (16  CFR  3.25(0).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 


List  of  Subjects  in  16  CFR  Part  13 

Carbon  black.  Trade  practices. 

In  the  matter  of  Bass  Brothers  Enterprises. 
Inc..  el  a!.:  Docket  No.  9178. 

Agreement  Containing  Consent  Order 

The  agreement  herein,  by  and 
between  the  corporation  Ashland  Oil, 
Inc.  by  its  duly  authorized  officers,  and 
counsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission's 
Rules  governing  consent  order 
procedures.  In  accordance  with  those 
rules  the  parties  hereby  agree  that: 

1.  Respondent  Ashland  Oil,  Inc.  is  a 
corporation  organization  and  existing 
under  the  laws  of  the  State  of  Kentucky 
with  its  corporate  headquarters  at  1000 
Ashland  Drive.  Russell,  Kentucky. 

2.  Respondent  has  been  served  with  a 
copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging  it 
with  violation  of  section  7  of  the  Clayton 
Act,  as  amended  (15  U.S.C.  18),  and 
section  5  of  the  Federal  Trade 
Commission  Act,  as  amended  (15  U.S.C. 
45),  and  has  filed  an  answer  to  said 
complaint  denying  said  charges. 

3.  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  the 
proceeding. 

4.  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision  in  accordance  with  the  terms  of 
this  agreement  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission 
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7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  $  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to 
respondent,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
pubhc  in  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same    , 
manner  and  within  the  same  time   • 
provided  by  statute  for  other  orders.  Hie 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Respondent  waives  any  right  it 
may  have  to  cuiy  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  orders,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

8.  Respondent  has  read  the  complaint 
and  the  order  contemplated  hereby.  It 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  the  purposes  of  this  Order  the 
following  defmitions  shall  apply: 

"Carbon  black"  means  furnace- 
process  and  thermal-process  carbon 
black,  whether  used  for  rubber  or  other 
applications. 

"Ashland"  means  Ashland  Oil  Inc.. 
as  well  as  its  officers,  employees, 
representatives,  agents,  parents, 
divisions,  subsidiaries,  successors,  and 
assigns. 

"Bass  Brothers"  means  Bass  Brothers 
Enterprises,  Inc.,  as  well  as  its  officers, 
employees,  representatives,  agents, 
parents,  divisions,  subsidiaries, 
successors,  and  assigns. 

"SRCG"  means  Sid  Richardson 
Carbon  &  Gasoline  Co..  as  well  as  its 
officers,  employees,  representatives, 
agents,  parents,  divisions,  subsidiaries, 
successors,  and  assigns. 

"Production  capacity"  means  the 
practical  annual  productive  capacity  of 


all  units,  including  units  currently  in 
operation  and  units  that  could  be  put 
into  operation  with  or  without  time 
delay  or  additional  investment 

I 

It  is  ordered.  That,  unless  Ashland  has 
already  done  so,  it  will,  not  later  than 
fourteen  (14]  days  after  this  Order 
becomes  FmaL  terminate  any  agreement 
that  provides  for  or  contemplates  the 
acquisition  of  Ashland's  carbon  black 
business  by  Bass  Brothers  or  Sid 
Richardson,  including  but  not  limited  to 
the  letter  of  intent  signed  on  or  about 
November  15. 1983,  return  or  destroy  all 
documents  containing  or  recording 
confidential  information  provided  to 
Ashland  by  Bass  Brothers  or  SRCG,  and 
recover  from  Bass  Brothers  and  SRCG 
all  documents  containing  or  recording 
confidential  information  provided  to 
Bass  Brothers  and  SRCG  by  Ashland,  in 
connection  with  acquisition  negotiations 
or  agreements.  Nothing  herein  contained 
shall  relieve  Ashland  &om  any 
obligation  of  confidentiality  imposed  by 
agreement  among  Bass  Brothers,  SRCG. 
and  Ashland. 

II 

It  is  further  ordered.  That  for  a  period 
of  four  (4)  years  from  the  date  on  which 
the  Agreement  consenting  to  the 
issuance  of  this  Order  is  signed, 
Ashland  shall  not  sell,  transfer,  or 
divest,  either  directly  or  indirectly,  any 
carbon  black  manufacturing  plant  in  the 
United  States  to  any  person  engaged  in 
the  production  of  carbon  black  in  the 
United  States,  unless  Ashland  has  filed 
the  notifications  set  out  in  Section  UI  of 
this  Order  and  the  waiting  period  set  out 
in  Section  III  of  this  Order  has  expired. 
Provided,  however,  that  such  sale. 
transfer,  or  divestiture  shall  not  be 
subject  to  this  Section  II:  ^1)  if  the  sale, 
transfer,  or  divestiture  is  of  a  single 
plant,  and  the  acquiring  firm's  share  of 
carbon  black  production  capacity  in  the 
United  States  in  the  most  recent 
calendar  year  preceding  the  transaction 
is  not  greater  than  fifteen  percent;  or  (2) 
if  notification  of  the  transaction  is 
required  to  be  made,  and  in  fact  is 
made,  pursuant  to  Section  7A  of  the 
Clayton  Act,  15  U.S.C.  18a. 

Ill 

It  is  further  ordered.  That  the 
notification  required  of  Ashland  by 
Section  II  of  this  Order  shall  be  made  to 
the  Director  of  the  Bureau  of 
Competition  of  the  Federal  Trade 
Commission,  shall  refer  to  this  Order. 
and  shall  include  such  information  and 
be  in  such  form  as  is  required  of  the 
acquired  person  for  notification  of  an 
acquisition  made  pursuant  to  Section  7A 


of  the  Clayton  Act  and  any  rule 
promulgated  thereunder.  After  filing 
such  notification.  Ashland  shall  observe 
the  provisions  and  requirements  of 
paragraphs  (a),  (b),  and  (e)  of  Section  7A 
of  the  Clayton  act  IS  U.S.C  18a.  and 
any  rules  promulgated  thereunder,  that 
relate  to  prohibition  of  an  acqaisition 
prior  to  expiration  of  the  waiting  period, 
waiting  period  duration,  terminatioD  of 
waiting  period,  granting  of  requests  for 
early  termination,  extension  c^  waiting 
period,  submission  of  additional 
information  or  documentary  materiaL 
and  other  governmental  action  or 
information  requests,  that  are  in  effect 
at  the  time  the  notificatioa  is  filed. 
which  provisions  and  requirements  are 
incorporated  herein  by  reference. 
Provided,  that  no  party  other  than 
Ashland  must  file  notification  under  this 
Section  III.  and  the  duration  of  the 
waiting  period  shall  not  be  affected  by 
the  failure  of  any  party  other  than 
Ashland  to  submit  dociunentor 
information  if  requested.  _ 

IV 

It  is  further  ordered.  That  notification 
and  other  documents  required  to  be  filed 
by  Ashland  with  the  Director  of  the 
Bureau  of  Competition  by  Sections  D 
and  in  of  this  Order  shall  not  de  deemed 
"compliance  reports'*  within  the 
meaning  ofRule  4.9  of  the  Commission's 
Rules  of  PracUce.  16  CFR  4,9. 

V 

It  is  further  ordered.  That  Ashland 
shall  notify  the  Commission  at  least 
thirty  (30}  days  prior  to  any  proposed 
corporate  change  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation. 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporaion  that  may  affect  complainoe 
obligations  arising  out  of  this  Order. 

VI 

It  is  further  ordered.  That  if.  prior  to    • 
the  expiration  of  this  Order,  the 
Commission  dismisses  the  complaint 
against  Bass  Brothers  and  SRGG.  this 
Order  shall  be  terminated  by  the 
Commission  upon  applicatioo  by 
Ashland. 

vn 

It  is  further  ordered.  That  Ashland 
shall,  within  thirty  (30)  days  after 
making  any  sale,  transfer,  or  divestiture 
of  any  carbon  black  manufacturing  plant 
in  the  United  States  that  is  not  subject  to 
notification  under  Section  II  of  this 
Order,  file  with  the  Commission  « 
written  report  describing  such 
transaction. 
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It  is  further  ordered.  That  Ashland 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  Order,  file  with  the 
Commission  a  written  report  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Ashland  Oil.  Inc. 
("Ashland"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interestetd  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  which  was  issued  May 
8. 1984,  challenges,  as  violations  of 
Section  7  of  the  Clayton  Act.  15  U.S.C. 
18.  and  Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  the 
proposed  acquisition  by  Bass  Brothers 
Enterprises,  Inc.  ("Bass  Brothers")  and 
Sid  Richardson  Carbon  ft  Gasoline  Co. 
("Sid  Richardson")  of  Ashland's  United 
States  carbon  black  industry  assets.  The 
complaint  alleges  that  both  Sid 
Richardson  and  Ashland  are  substantial 
competitors  in  the  United  States  carbon 
black  market,  that  the  United  States 
carbon  black  market  is  highly 
concentrated,  and  that  barriers  to  entry 
into  the  production  and  distribution  of 
carbon  black  are  substantial.  The 
complaint  alleges  that  the  effects  of  the 
proposed  acquisition  would  be  to 
eliminate  substantial  actual  competition 
between  Sid  Richardson  and  Ashland, 
and  eliminate  Ashland  as  a  substantial 
competitor  in  the  carbon  black  market; 
to  substantially  increase  concentration 
in  an  already  highly  concentrated 
market  and  encourage  additional 
mergers  or  acquisitions  in  that  market, 
thus  increasing  the  likelihood  of 
collusion;  to  tend  to  reduce  the  desgree 
of  price  competition  and  to  reduce  the 
volume  of  production  below  competitive 
levels:  and  to  tend  to  reduce  the  actual 
competition  among  other  companies 
engaged  in  the  production  and 
distribution  of  carbon  black.  The 
complaint  charges  that  the  proposed 
acquisition  constitutes  a  violation  of 
Section  5  of  the  Federal  Trade 
Commission  Act,  and  if  consummated, 
would  constitute  a  violation  of  Section  7 
of  the  Clayton  Act. 


The  proposed  order  requires  Ashland 
for  a  period  of  four  years  to  notify  the 
Director  of  the  Comission's  Bureau  of 
Competition  in  advance  of  any  proposed 
sale  or  divestiture  of  one  or  more  of 
Ashland's  three  U.S.  carbon  black  plants 
to  a  competitior  in  the  U.S.  carbon  black 
industry.  In  this  order,  "carbon  black" 
includes  both  rubber  carbon  black  and 
"industrial,"  non-rubber  carbon  black. 
No  prior  notice  is  required  if  only  one 
plant  is  being  transferred  to  a 
competitor  who  has  less  than  15  percent 
of  U.S.  production  capacity,  or  if  the 
transaction  must  be  reported  under  the 
statutory  premerger  notiHcation 
program.  Ashland  is  required  to  report 
to  the  Commission  within  30  days  any 
carbon  black  plant  sale  for  which  prior 
notice  is  not  required. 

The  order  provides  that,  upon 
application  by  Ashland,  the  order  may 
be  terminated  if  the  Commission 
dismisses  the  still-pending  complaint 
against  Bass  Brothers  and  Sid 
Richardson,  Docket  No.  9178. 

The  agreement  is  for  purposes  of 
settlement  only;  it  does  not  constitute  an 
admission  by  Ashland  that  the  law  has 
been  violated  as  alleged  in  the 
Complaint. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comments  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Emily  H.  Rock, 

Secretary.  • 

[FR  Doc.  85-29779  Filed  12-16-85;  8:45  am] 
MLLMM  cooc  trso-evii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 
lOocket  Np.  85N-0553] 

Proposed  Labeling  for  Oral  Aspirin- 
Containing  Drug  Products 

AQENCV:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  proposing  to 
require  the  labeling  of  oral  over-the- 
counter  (OTC)  aspirin  and  aspirin- 
containing  drug  products  for  human  use 
to  bear  a  warning  that  such  products 
should  not  be  used  to  treat  chicken  pox 
or  flu  symptoms  in  children  and 
teenagers  before  consulting  a  doctor 
about  Reye  syndrome,  a  rare  but  serious 
illness.  FDA  is  preparing  this  rule  in 
order  to  bring  uniformity  and 


consistency  to  the  marketplace  and  to 
aid  in  increasing  the  public  awareness 
about  this  disease. 

DATES:  Comments  by  January  15, 1986. 
These  labeling  requirements  are 
proposed  to  become  effective  for 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  90  days  after  the  date  of 
publication  of  any  final  rule  based  on 
this  proposal,  or  May  30, 1986, 
whichever  is  later.  Further,  FDA  is 
proposing  that  this  rule,  if  promulgated, 
would  expire  in  2  years  following  the 
effective  date  unless  extended  by  the 
agency  after  publication  for  notice  and 
comment  in  the  Federal  Register. 
AOORSSS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drxig  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Christopher  Smith,  Office  of  the 
Conunissioner  (HF-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5133. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  require  that  the 
labeling  of  oral  aspirin  and  aspirin- 
containing  OTC  dnig  products  for 
human  use  bear  a  warning  that  such 
products  should  not  be  used  to  treat 
chicken  pox  or  flu  symptoms  in  children 
and  teenagers  before  consulting  a  doctor 
about  Reye  syndrome,  a  rare  but  serious 
illness,  lliis  rule  is  being  proposed  in 
order  to  bring  uniformity  and 
consistency  to  the  marketplace  and  to 
aid  in  increasing  the  public  awareness 
about  this  disease. 

L  Background 

A.  Reye  Syndrome 

First  described  by  the  pathologist 
Douglas  Reye  of  Australia  in  1963,  Reye 
syiftirome  is  classically  described  as 
occurring  in  a  child  or  teenager  during 
the  course  of  or  while  recovering  from  a 
mild  respiratory  tract  infection,  flu, 
chicken  pox,  or  other  viral  illness.  Flu 
and  chicken  pox  are  the  mostly 
commonly  associated  viral  illnesses. 
The  disease  is  characterized  by  severe 
vomiting  and  irritability  or  lethargy, 
which  may  progress  to  delirium  and 
coma.  The  illness  is  described  clinically 
as  having  an  acute  onset  in  which  the 
initial  symptom  is  usually  vomiting, 
which  may  be  profuse  and  persistent, 
and  which  is  often  accompanied  by  a 
change  in  mental  status.  Although  the 
cause  of  Reye  syndrome  is  unknown, 
some  scientific  studies,  as  described 
below,  have  looked  at  the  possible 
association  between  the  use  of  aspirin 
and  the  onset  of  the  disease. 
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B.  Early  Scientific  Studies 

The  Public  Health  Service  (PHS)  first 
initiated  nationwide  surveillance  for 
Reye  syndrome  in  December  1973.  In 
1976,  the  Centers  for  Disease  Control 
(CDC)  and  State  health  departments 
intensified  this  surveillance  and  four 
CDC-supported  case-control  studies 
were  conducted  by  the  Arizona,  Ohio, 
and  Michigan  State  Health  Departments. 
These  studies,  however,  raised  as  many 
questions  as  they  answered  and 
generated  considerable  controversy  in 
the  medical  community  over  the 
conclusion  to  be  drawn  from  the 
available  information. 

In  the  Federal  Register  of  December 
28, 1982  (47  FR  57888),  FDA  published  an 
advance  notice  of  proposed  rulemaking, 
which  discussed  in  great  detail  the 
disease,  the  State  studies,  the  findings  of 
a  FDA  working  group  review,  and  a 
Reye  syndrome  workshop  cosponsored 
by  FDA,  CDC,  and  the  National 
Institutes  of  Health  (NIH).  FDA 
concluded,  in  the  advance  notice,  that 
the  State  studies  did  not  establish  a 
conclusive  link  between  aspirin  use  and 
Reye  syndrome  and  that  further 
research  was  needed  to  provide 
defmitive  data,  but,  in  the  interim,  the 
public  and  the  health  care  community 
should  be  educated  about  the  possibility 
of  an  asociation  between  aspirin  use 
and  Reye  syndrome  raised  by  the  State 
studies.  FDA  initiated,  in  the  fall  of  1982. 
an  educational  program  aimed  at 
achieving  this  result.  These  educational 
efforts  have  been  renewed  in  each 

successive  fall  since  then. 

(   

C.  The  Public  Health  Service  Study 

Because  FDA  determined  that 
additional  reserch  was  needed  to  study 
the  possible  relationship  between 
aspirin  u«e  and  Reye  syndrome,  in  1962 
and  1983.  PHS  developed  a  plan  for 
further  research  into  the  possible 
association  between  Reye  syndrome 
and  various  exposure  factors,  including 
the  use  of  aspirin.  A  main  study  was 
planned  and  is  now  being  conducted 
under  the  direction  of  the  PHS  Reye 
Syndrome  Task  Force.  The  main  study 
was  preceded  by  a  pilot  phase 
(methodology  study)  to  determine  the 
study  feasibility  and  to  establish  the 
appropriate  methodology  for  the  full- 
scale  main  investigation. 

The  methodology  study  phase  was 
completed  in  late  1984,  and  the  data 
were  reviewed  shortly  thereafter  by  the 
Institute  of  Medicine  (lOM)  of  the 
National  Academy  of  Sciences.  HHS  is 
committed  to  making  these  data,  except 
for  the  identification  of  persons  involved 
and  other  safeguards,  available  to 
specified  scientists  for  further  scientific 


review  and  analysis.  Final  discussions 
are  underway  regarding  the  procedures 
by  which  these  data  would  be  made 
available. 

In  the  methodology  study  full  report. 
90  percent  of  the  identifiable  Reye 
syndrome  cases  had  a  history  of  aspirin 
use  during  an  antecedent  respiratory 
illness  or  an  episode  of  chicken  pox. 
compared  to  46  percent  of  the  controls 
who  had  used  aspirin  but  did  not 
develop  Reye  syndrome.  Moreover,  a 
majority  of  Reye  syndrome  cases  (73 
percent)  were  patients  between  the  ages 
of  10  and  18.  The  methodology  study, 
although  not  conclusive,  reported  an 
association  between  the  use  of  aspirin 
and  the  onset  of  Reye  syndrome  in 
children  and  teenagers.  The  study 
results  also  highlighted  the  vulnerability 
of  teenagers  to  this  disease.  As  noted 
above,  the  main  study  is  now  underway. 
The  data  generated  will  be  reviewed, 
critiqued,  and  monitored  by  lOM  as  the 
study  progresses. 

D.  Educational  Activities 

In  January  1965.  based  on  the  data 
from  the  methodology  study,  FDA 
expanded  its  public  education  program. 
Agency  efforts  included  newspaper 
columns,  radio  public  service 
announcements  (PSA's),  and  newspaper 
advertisements.  Based  on  findings  in  the 
methodology  study,  FDA  placed  specific 
emphasis  in  its  1985  educational 
campaign  on  teenagers.  These 
educational  activities  are  continuing 
into  the  1985-1966  flu  season. 

Separately,  but  in  concert  with  FDA's 
educational  campaign,  the  aspirin 
industry  developed  and  implemented  its 
own  educational  program,  beginning  in 
January  1985.  The  industry's  eiducational 
efforts  consisted  of  television  and  radio 
PSA's,  store  posters,  and  revised 
product  labeling. 

The  American  Pharmaceutical 
Association  also  distributed  Reye 
syndrome  warning  posters  to  its 
membership.  Retail  establishments 
headed  by  Giant  Foods.  Safeway. 
Walgreen.  Thrift,  Osco,  People's  Drug 
Stores,  and  others  initiated  similar 
efforts. 

The  voluntary  nature  of  the  aspirin 
industry's  efforts  led  to  considerable 
diversity  in  the  specific  message  being 
conveyed  to  consumers,  particulariy 
through  product  labeling.  For  example, 
the  eight  companies  making  up  the 
Aspirin  Foundation  of  America  (Bristol- 
Meyers  Co.  (Bufferin:  Excedrin): 
Borroughs  Wellcome  Co.  (Empirin);  E.R. 
Squibb  &  Sons  (Trigesic);  Glenbrook 
Laboratories  (Bayer  Aspirin);  L.T.  York 
Co.  (York  Aspirin);  Miles  Laboratories. 
Inc.  (/Uka-Seltzer.  Alka-Seltzer  Pius): 
Proctor  &  Gamble  Co.  (Norwich 


Aspirin),  and  Whitehall  Laboratories  ' 
(Anacin))  all  agreed  to  place  the 
following  warning  on  their  aspirin 
labels:  "Consult  a  physician  before 
giving  this  medicine  to  children, 
including  teenagers,  with  chicken  pox  or 
flu."  In  addition,  the  references  to  flu  as 
an  indication  for  use  on  the  labels  of 
children's  aspirin  products  were  deleted. 

In  contrast,  Plough.  Inc.  (St.  Joseph's 
Aspirin),  which  is  not  a  member  of  the 
Aspirin  Foundation,  developed  its  own 
voluntary  precautionary  labeling 
program.  Its  program  includes  labeling 
revisions  for  rail  its  aspirin-containing 
products  to  bear  the  following 
statement:  "WARNING:  Reye  syndrome 
is  a  rare  but  serious  disease  whid)  can 
follow  flu  or  chicken  pox  in  children  and 
teenagers.  While  the  cause  of  Reye 
syndrome  is  unknown,  some  reports 
claim  aspirin  may  increase  the  risk  of 
developing  this  disease.  Consult  a 
doctor  before  use  in  children  or 
teenagers  with  flu  or  chicken  pox,"  In 
addition.  Plough,  Inc..  has  included  the 
following  statement  in  its  patient 
package  insert:  "The  symptoms  of  Reye 
sjmdrome  can  include  persistent 
vomiting;  sleepiness  and  lethargy, 
violent  headaches;  unusual  behavior. 
including  disorientation,  combativeness. 
and  delerium.  If  any  of  these  sjinptonu 
occur,  especially  following  chicken  pox 
or  flu,  call  your  doctor  immediately, 
even  if  your  child  has  not  taken  any 
medication.  REYE  SYNDROME  IS 
SERIOUS,  SO  EARLY  DETECTION 
AND  TREATMENT  ARE  VITAL." 

Other  companies  used  additional 
variations.  For  example.  Publix  Super 
Markets,  Eckard  Drug  Co..  and  UCS 
Products  use  the  following  statement: 
"REYE  SYNDROME  WARNING: 
Children  and  teenagers  who  exhibit 
signs  of  chicken  pox  or  flu  should 
consult  a  physician  before  using  aspirin- 
containing  products." 

Giant  Foods  Inc.  has  also  used  its  own 
statement  It  says:  "REYE  SYNDROME 
WARNING:  Consult  a  doctor  before 
giving  this  product  to  children  19  years 
and  under  with  chicken  pox  or  Qu." 

Still  another  example  is  the  approach 
taken  by  William  H.  Rorer  Inc.  which 
has  elected  to  use  the  following 
statement:  "Reye's  symditHne  Warning: 
Do  not  use  in  children,  including 
teenagers,  with  chicken  pox  or  flu." 

Finally,  in  the  case  of  Menley  and 
James  Laboratories,  that  firm  has 
elected  to  use  two  difiierent  statements 
on  its  products.  In  one  case,  the 
statement  reads:  "If  under  medical  care. 
or  with  a  history  of  ulcers,  or  for 
children,  including  teenagers,  with 
chicken  pox  or  flu.  consult  a  physician 
before  taking  this  product"  In  the  other 
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case,  the  statement  reads:  "Individuals 
being  treated  for  depression,  high  blood 
pressure,  asthma,  heart  disease, 
diabetes,  thyroid  disease,  glaucoma,  or 
an  enlarged  prostate  or  children, 
including  teenagers,  with  chicken  pox. 
or  flu,  should  use  only  as  directed  by  a 
physician." 

In  each  case,  the  manufacturer  has 
chosen  where  the  warning  statement 
appears.  In  some,  it  is  in  the  "Warning" 
section  of  the  labels.  Others  have  placed 
the  statement  in  different  labeling 
sections  or  on  the  package  side  panel, 
back  panel,  or  end  flap.  Some  firms  have 
simply  flagged  the  label  to  "See  New 
Label  Directions." 

On  February  28, 1985,  the  "Emergency 
Reye  Syndrome  Act"  (S.  538  and  H.R. 
1381)  was  introduced  in  Congress.  On 
October  29, 1984.  H.R.  3640  was 
introduced  to  amend  H.R.  1381.  These 
bills  were  introduced  to  amend  the 
Federal  Food,  Drug,  and  Cosmetic  Act  to 
require  prominent  warnings  concerning 
the  use  by  children  and  teenagers  of 
drugs  containing  aspirin  or  another 
salicylate.  S.  538  and  H.R.  1381  would 
require  the  following  labeling: 
"WARNING:  This  product  should  not  be 
given  to  individuals  under  the  age  of  21 
years  who  have  chicken  pox.  influenza, 
or  flu  symptoms.  This  product  contains 
aspirin  or  another  salicylate  which  has 
been  strongly  associated  with  the 
development  of  Reye  syndrome,  a 
serious  and  often  fatal  childhood 
disease." 

In  addition,  in  January  1985,  S.  26  was 
introduced  into  the  Illinois  Senate  to 
amend  that  State's  Food.  Drug,  and 
Cosmetic  Act  to  require  the  labeling  of 
OTC  aspirin-containing  drug  products 
with  a  warning  statement  about  the 
possible  association  between  use  of  the 
products  and  Reye  syndrome.  Although 
the  bill  did  not  pass.  Resolution  S.  54  did 
pass  in  March  1985  urging  the  United 
States  Senate  and  House  of 
Representatives  to  require  labeling  on 
OTC  aspirin-containing  products  with  a 
warning  statement  concerning  Reye 
syndrome. 

More  recently,  in  a  letter  to  the 
Secretary  of  Health  and  Human  Services 
dated  September  25. 1985.  the  American 
Academy  of  Pediatrics  also  expressed 
its  concerns  regarding  the  adequacy  of 
such  labeling.  The  Academy  said  that 
many  of  these  warnings  were  not 
specific  enough  because  they  do  not 
mention  the  possible  link  with  Reye 
syndrome,  and  that  in  most  instances 
the  warnings  do  not  stand  out 
prominently  enough  on  product  labels, 
in  its  letter,  the  Academy  suggested  a 
warning  of  its  own  to  be  used.  It  stated: 
"WARNING:  Reye  syndrome  is  a  rare 
but  serious  illness  which  can  follow 


influenza  or  chicken  pox  in  children  and 
teenagers.  While  the  cause  of  Reye 
syndrome  is  unknown,  studies  indicate 
that  aspirin  may  increase  the  risk  of 
developing  this  illness.  Consult  a  doctor 
before  use  in  children  and  teenagers 
with  symptoms  of  influenza  or  chicken 
pox."  The  Acdemy's  concern  about  the 
labeling  language  and  its  location  was 
reiterated  in  a  second  letter  to  the 
Secretary  on  November  14. 1985. 

II.  Regulatory  Evaluation 

FDA  recognizes  that  the  available 
data  do  not  establish  a  definitive  cause- 
and-effect  relationship  between  aspirin- 
containing  products  and  Reye  syndrome. 
However,  the  agency  has  concluded  that 
the  studies  suggest  a  possible 
association  between  aspirin  use  and 
Reye  syndrome,  prompting  a  major 
public  education  campaign  as  discussed 
in  the  advance  notice  of  proposed 
rulemaking  and  in  this  document.  In 
addition,  as  also  discussed  above,  in 
January  1985,  the  aspirin  industry,  in 
response  to  a  request  by  the  Secretary, 
began  an  education  program  of  its  own, 
including  various  types  of  product 
labeling  as  presented  above. 

The  Secretary  believes  that  the 
voluntary  program  has  made  real  and 
substantial  progress  and  has  done  much 
more  in  a  relatively  brief  period  of  time 
to  inform  and  caution  the  general  public 
about  Reye  syndrome  and  the  possible 
association  of  the  disease  with  aspirin 
use  than  the  most  ambitious  mandatory 
program  alone  could  have  done  in  the 
same  time  frame.  The  Secretary  also 
believes  that  this  unprecedented 
voluntary  program  has  proven  itself  to 
be.  even  in  hindsight,  the  most 
appropriate  response  to  the  possible 
association  between  aspirin  and  Reye 
syndrome  based  on  the  scientific 
information  available  from  the  pilot 
study.  In  fact,  cases  of  Reye  syndrome 
have  decreased  from  422  in  the  1980- 
1981  flu  season,  before  FDA's 
educational  program  began,  to  171  cases 
reported  during  last  year's  flu  season,  a 
60  percent  decline. 

The  relabeling  component  of  this 
voluntary  program  has  also  been 
positive.  For  example,  all  aspirin  and 
aspirin-containing  products  shipped 
since  August  31. 1985,  by  the  Aspirin 
Foundation  manufacturers  and  Plough. 
Inc.,  which  together  represent 
approximately  75  percent  of  the  U.S. 
aspirin  market,  contained  a  new 
warning  statement.  Moreover,  these 
relabled  products  have  worked  their 
way  through  the  pipeline  onto  retail 
shelves  in  increasing  quantity  with  each 
successive  month. 

Despite  these  positive  aspects,  th^ 
diversity  of  the  label  messages  used  is 


likely  to  be  somewhat  confusing.  As 
noted  above,  the  label  statements  being 
used  now,  while  similar,  differ  in  several 
respects.  Some  do  not  mention  Reye 
syndrome  specifically.  The  mere 
multiplicity  of  warning  statements  also 
may  cause  consumer  confusion.  Finally 
the  location  of  the  statement  on  the 
label  varies  from  product  to  product. 
FDA  believes  it  is  in  the  best  interest  of 
the  consumer,  industry,  and  the 
marketplace  to  have  uniformity  in 
presentation  and  clarity  of  message. 

Although  the  previously  mentioned 
eight  Aspirin  Foundation  companies  and 
Plough.  Inc.,  represent  some  75  percent 
of  the  aspirin  market,  FDA  is  unable  to 
ascertain  with  certainty  whether  all 
aspirin-containing  products  in  the 
marketplace  are  being  relabeled.  Thus, 
to  increase  consumer  awareness,  avoid 
public  confusion,  and  achieve  uniformity 
in  the  marketplace.  FDA  is  proposing  to 
require  the  following  statement: 
"WARNING:  Children  and  teenagers 
should  not  use  this  medicine  for  chicken 
pox  or  flu  symptoms  before  a  doctor  is 
consulted  about  Reye  syndrome,  a  rare 
but  serious  illness."  Further.  FDA  is 
proposing  that  this  warning  shall 
precede  any  additional  warnings  that 
may  appear  on  the  product  labeling  in 
order  to  assure  the  prominence  of  the 
message. 

III.  Labeling  Provisions 

The  agency  has  concluded  that  a 
regulation  is  necessary  to  achieve 
consistency  and  uniformity  with  respect 
to  the  labeling  of  oral  aspirin-containing 
products  and  Reye  syndrome.  The 
proposed  rule  would  amend  §  201.314 
Labeling  of  drug  preparations 
containing  salicylates  (21  CFR  201.314) 
by  adding  a  new  paragraph  (h),  which 
would  specify  the  proposed  required 
OTC  warning  statement.  The  warning 
statement  would  appear  in  the  labeling, 
as  required  by  the  proposed  rule,  of  all 
aspirin-containing  OTC  drugs  for  human 
use  that  are  administered  orally.  The 
aspirin  may  be  present  either  as  a  single 
ingredient  or  in  combination  with  one  or 
more  other  ingredients.  Aspirin- 
containing  products  that  are  not 
included  would  be  those  that  are 
administered  topically,  rectally. 
vaginally,  by  aerosol,  or  those  used  as  a 
mouthwash,  toothpaste,  or  flavoring. 
This  proposal  does  not  apply  to 
prescription  drug  products  because,  by 
definition,  physicians  are  to  be 
consulted  prior  to  their  use. 

The  warning  statement  that  would  be 
required  by  the  proposed  rule  would  be: 
"WARNING:  Children  and  teenagers 
should  not  use  this  medicine  for  chicken 
pox  or  flu  symptoms  before  a  doctor  is 
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consulted  about  Reye  syndrome,  a  rare 
but  serious  illness." 

The  proposed  rule  would  require  that 
all  OTC  drug  products  subject  to  the  rule 
prominently  bear  the  required  warning 
statement  on  the  immediate  container 
labeling,  such  as  the  outside  container 
or  wrapper  label,  and  on  all  other 
labeling  accompanying  the  product.  If 
the  labeling  contains  other  warnings,  the 
warning  statement  proposed  in  this 
document  would  be  required  to  appear 
as  the  first  warning  under  the  hearing 
"Warning". 

In  addition  to  this  warning  statement, 
the  proposal  would  amend  §  201.314  to 
require  that  the  labeling  for  OTC 
aspirin-containing  drug  products  subject 
to  this  proposed  rule  packaged  solely  for 
use  by  children  (pediatric  products) 
would  not  be  permitted  to  recommend 
the  product  for  use  in  flu  or  chicken  pox. 

IV.  Compliance 

It  is  proposed  that  these  labeling 
requirements  shall  become  effective  for 
all  products  initially  introduced  into 
interstate  commerce  90  days  after 
publication  of  any  final  rule  based  on 
this  proposal,  or  May  30. 1986. 
whichever  is  later.  Any  aspirin- 
containing  OTC  drug  product  for  human 
use  that  is  covered  by  this  proposed  rule 
that  is  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  the  effective  date 
would  be  required  to  contain  the 
labeling  required  by  this  proposed  rule 
or  be  subject  to  regulatory  action. 

In  addition.  FDA  is  proposing  that  this 
regulation,  if  made  final,  would  expire  2 
years  following  the  effective  date, 
unless  the  agency  acts  to  extend  it 
through  proposed  rulemaking  with 
notice  and  public  comment.  This  2-year 
period  should  allow  completion  of  the 
main  study  now  underway  that  is 
looking  at  the  association  between  these 
products  and  Reye  syndrome. 

V.  Legal  Authority 

This  proposed  rule  would  provide  that 
oral  OTC  drugs  which  contain  aspirin 
would  be  misbranded  under  section 
502(a]  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  352(a)). 
if  the  drugs  are  not  labeled  with  a 
warning  as  required  by  the  regulation 
and  are  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  the  effective  date  of  the 
regulation. 

Section  701(a)  of  the  act  (21  U.S.C. 
371(a))  provides  authority  for 
promulgating  substantive  rules  for  the 
efficient  enforcement  of  the  act.  See 
National  Ass'n  of  Pharmaceutical 
Manufacturers  v.  FDA.  637  F.2d  877.  879 
(2d  Cir  1981).  The  courts  have  upheld 


FDA's  authority  to  promulgate 
regulations  requiring  label  warnings. 
See.  Cosmetic,  Toiletry  and  Fragrance 
Ass'n  v.  Schmidt,  409  F.  Supp.  57  64 
(D.D.C.  1976),  Afpd  without  opinion.  No. 
75-1715  (D.C.  Cir.,  August  19, 1977). 

In  proposing  this  regulation,  FDA  is 
aware  that  the  voluntary  labeling 
program  undertaken  by  the  aspirin 
industry  together  with  FDA  has  been 
successful  and  has  resulted  in  the 
labeling  of  many  of  the  drugs  which 
would  be  covered  by  this  proposed 
regulation.  However,  FDA  is  of  the  view 
that  the  public  interest  would  best  be 
served  by  ensuring  that  the  same 
warning  is  used  on  all  products  covered 
by  this  regulation  and  that  it  appear  in 
the  same  place  on  all  packaging.  In 
addition,  there  may  be  a  small  number 
of  products  containing  aspirin  which 
have  not  been  relabeled  to  include  a 
warning  as  part  of  the  voluntary 
labeling  program.  By  promulgating  this 
regulation.  FDA  eliminates  the  potential 
for  consumers  being  confused  and 
misled  by  variant  forms  of  label 
statements  about  the  important  subject 
of  aspirin  and  Reye  syndrome  (21  U.S.C. 
352)). 

FDA  has  a  well-established  policy  of 
promoting  uniformity  in  the  area  of 
labeling.  For  example,  in  requiring  a 
warning  directed  to  pregnant  and 
nursing  women  on  all  OTC  drugs 
intended  for  systemic  absorption.  FDA 
addressed  the  need  to  have  the  same 
language  appear  in  the  same  manner  on 
all  labels.  (See  47  FR  54753;  December  3, 
1982.)  This  preference  for  uniformity  is 
also  recognized  by  the  judiciary  in  its 
construction  of  the  Supremacy  Clause  of 
the  United  States  Constitution.  One  of 
the  four  factors  used  to  determine  if 
Federal  preemption  of  State  regulation 
in  a  particular  area  exists  is  whether 
"the  nature  of  the  subject  matter 
regulated  *  *  *  is  one  which  demands 
'exclusive  Federal  regulation  in  order  to 
achieve  uniformity  vital  to  national 
interests.'  "  Cosmetic,  Toiletry  and 
Fragrance  Ass'n  v.  State  of  Minnesota, 
440  F.  Supp.  1216. 1220  (D.  Minn.  1977). 
aff'dper  curiam,  575  F.2d  1256  (ith  Cir. 
1978),  quoting.  Northern  States  Power 
Co.  V.  State  of  Minnesota.  447  F.2d  1143, 
1146-1147  (8th  Cir.  1971),  affd  405  U.S. 
1035  (1972). 

VI.  Economic  Impact 

FDA  has  examined  the  regulatory 
impact  and  regulatory  flexibility 
implications  of  the  proposed  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act.  The 
proposal  would  impose  direct  one-time 
costs  associated  with  changing  product 
labels,  but  that  cost  is  estimated  to  total 
less  than  $3  million. 


VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(^l)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Vn.  Comments 

Interested  persons  may,  on  or  before 
January  16, 1986.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  FDA  is  proposing  this  rule 
with  a  30-day  comment  period  in  order 
to  allow  the  agency  to  publish  a  final 
rule  within  the  time  for  products  subject 
to  the  rule  to  be  properly  labeled  prior  to 
the  1986-1987  flu  season.  Accordingly, 
good  cause  exists  for  a  comment  period 
of  less  than  60  days.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  ofilce 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  201 

Drugs.  Labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  it  is  proposed 
that  Part  201  be  amended  as  follows: 

PART  201— LABEUNG 

1.  The  authority  citation  for  21  CFR 
Part  201  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  502.  505.  701.  52  StaL 
1040-1042  as  amended.  1050-1053  as 
amended.  1055-1056  as  amended  (21  U.S.C. 
321,  352.  355.  371);  21  CFR  5.10  and  S.ll. 

2.  In  §201.314  by  adding  new 
paragraph  (h),  to  read  as  follows: 

§20 1 .3 1 4    Labeling  of  preparations 
containing  salicylates. 

***** 

(h)(1)  THe  labeling  of  an  orally 
administered  over-the-counter  aspirin- 
containing  drug  products  subject  to  this 
paragraph  is  required  to  prominently 
bear  a  warning.  The  warning  shall  be  as 
follows:  "WARNING:  Children  and 
teenagers  should  not  use  this  medicine 
for  chicken  pox  or  flu 'symptoms  before 
a  doctor  is  consulted  about  Reye 
syndrome,  a  rare  but  serious  illness." 

(2)  This  warning  statement  shall 
appear  on  the  immediate  container 
labeling  and  on  all  other  labeling 
accompanying  such  drug  products.  It 
shall  be  the  first  warning  statement 
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under  the  heading  "Warning"  if  the 
labeling  contains  warnings. 

(3)  Over-the-counter  drug  products 
subject  to  this  paragraph  and  labeled 
solely  for  use  by  children  (pediatric 
products]  shall  not  recommend  the 
product  for  use  in  treating  flu  or  chicken 
pox. 

(4)  Any  product  subject  to  this 
paragraph  that  is  not  labeled  as  required 
by  this  paragraph  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  (effective  date  to  be  90  days  after 
the  date  of  publication  of  any  final  rule 
based  on  this  proposal,  or  May  30,  1986. 
whichever  is  later)  is  misbranded  under 
sections  201{n)  and  502(a)  and  (f)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

(5)  The  requirements  of  this  paragraph 
shall  expire  (date  2  years  after  the 
effective  date  of  the  final  rule),  unless 
extended  by  the  Food  and  Drug 
Administration  by  publication  for  notice 
and  comment  in  the  Federal  Register. 

Dated:  December  11. 1985. 
Frank  E.  Young, 

Commissioner  of  Food  end  Drvgs. 
Margaret  M.  Heckler. 
Secretary  of  Health  and  Human  Services. 
IFR  Doc.  85-29789  Filed  12-ia-«5:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admirtistration 
23  CFR  Parts  625  and  655 
[FHWA  Docket  No.  8S-27) 

National  Standards  for  Traffic  Control 
Devices;  Request  for  Comments  on 
Proposed  Amendments  to  the  Manual 
on  Uniform  Traffic  Control  Devices 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  proposed  amendments 
to  the  Manual  on  Uniform  Traffic 
Control  Devices;  request  for  comments. 

summary:  The  FHWA  is  inviting 
comments  on  proposed  amendments  to 
the  Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD).  The  MUTCD  is 
incorporated  by  reference  in  the  design 
standards  for  Federal-aid  Highways 
found  in  Part  625  of  Title  23.  Code  of 
Federal  Regulations.  It  is  also 
recognized  in  23  CFR  Part  655  as  the 
national  standard  for  traffic  control 
devices  on  all  public  roads. 

The  amendments  affect  various  parts 
of  the  MUTCD  and  are  intended  to 
expedite  traffic,  improve  safety,  and 
provide  a  more  uniform  application  of 
hig^'way  signs,  signals,  and  markings. 


DATES:  Comments  must  be  received  on 
or  before  July  19. 1986. 

AOONCSS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  No.  85-27.  Federal  Highway 
Administration.  Room  4205  HCC-10.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m. 
e.t..  Monday  through  Friday.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard 

The  MUTCD  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  Part  7.  Appendix  D.  It  may  be 
purchased  for  $30.00  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  D.C.  2042a  Stock  No.  050- 
001-81001-8. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  O.  Russell.  Office  of  Traffic 
Operations,  (202)  426-0411,  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel.  (202)  426-0702,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.L,  Monday  through  Friday,  except 
legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  ass'gned  an 
identification  number  which  indicates, 
by  Roman  numeral,  the  organizational 
part  of  the  MUTCD  affected  and,  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received. 

This  notice  is  being  issued  to  provide 
the  public  an  opportunity  to  comment  on 
the  desirability  of  proposed 
amendments  to  the  MUTCD.  Based  upon 
comments  received  in  response  to  this 
notice  and  upon  its  own  experience,  the 
FHWA  will  issue  a  final  rule  concerning 
these  requests. 

Index  of  Requests 

General  Provisions  (Part  I) 

(1)  Request  I-4(Chng.)— Manual 
Changes,  Interpretations  and  Authority 
to  Experiment  (Section  lA-6). 

Signs  (Part  (11) 

(2)  Request  II-106(Chng.)— Use  of  No 
Parking  Symbol  Sign  {R8-3a)  in  Rural 
Areas. 

(3)  Request  II-107(Chng.)— Standards 
for  and  Applications  of  Lane-Use 
Control  Signs  at  Intersections. 

(4)  Request  n-109(Chng.)— Cloverleaf 
With  Collector-Distributor  Roadways. 

(5)  Request  II-110(Chng.)— Tourist 
Oriented  Directional  Signs  (TODS). 


Markings  (Part  III) 

(6)  Request  UI-30(Chng.}— Wrong 
Way  and  Lfuie  Use  Pavement  Marking 
Arrows. 

(7)  Reque8tIII-38(Chng.)— Warrants 
for  No-Passing  Zones  at  Curves. 

(8)  Request  III-39(Chng.}— Delineator 
Placement  and  Spacing. 

Signals  (Part  IV) 

(9)  Request  IV-52(Chng.)— Median 
Width  Criteria  for  Pedestrian  Signals. 

(10)  Request  lV-58{Chng.)— A 
Required  Yellow  Arrow  Clearance 
Interval  and  Left  Turn  Signal  Displays. 

(11)  Request  IV-^{Chng.}— Warrants 
for  Traffic  Signal  Installation. 

(12)  Request  IV-67(Chng.)— Accident 
Experience  Warrant. 

(13)  Request  IV-68(Chng.)— EffecU  of 
Right  Turn  On  Red  on  Volume 
Warrants. 

Traffic  Control  for  Street  and  Highway 
Construction  and  Maintenance 
Operations  (Part  VI) 

(14)  Request  VI-33(Chng.)— Location 
of  Reflective  Collars  with  Respect  to 
Top  of  Cones. 

(15)  Request  VI-34(Chng.)— Size  and 
Location  of  Additional  Reflective  Bands 
on  Cones. 

(16)  Request  VI-35(Chng.)— ROAD 
(STREET)  CLOSED  Sign. 

(17)  Request  VI-36{Chng.>— Length  of 
Construction  Sign. 

Traffic  Control  Systems  for  Railroad- 
Highway  Grade  Crossings  (Part  (VIII) 

(18)  Request  VIII-18(Chng.)— Delete 

Traffic  Signal  Preemption  Drawing. 
Figure  8-a 

Traffic  Control  for  Bicycle  Facilities 
(Part  IX) 

(19  Request  IX-4(Chng.)— U.S.  Bicycle 
Route  Marker  (Ml-9). 

Copies  of  the  proposed  text  changes 
to  the  MUTCD  will  be  distributed  to 
everyone  currently  appearing  on  the 
FHWA  mailing  list  for  MUTCD  matters. 
Those  wishing  to  be  added  to  the 
mailing  list  or  receive  copies  of  the 
proposed  text  should  write  to  the 
Federal  Highway  Administrabon,  Office 
of  Traffic  Operations  (HTO-21),  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590  or  contact  Mr.  Philip  O.  Russell 
(202)  426-0411. 

Discussion  of  Requests 

The  FHWA  proposes  to  act  on  the 
requests  for  change  to  the  MUTCD  as 
noted  below: 

General  Provisions  (PART  1) 

(1)  Request  I-4(chng.)— Manual 
Changes,  Interpretations  and  Authority 
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to  Experiment  (Section  lA-6).  In  FHWA 
Docket  83-18  (48  FR  30145.  June  30, 1983) 
the  FHWA  invited  comments  on  the 
adoption  of  new  procedures  concerning 
MUTCD  amendments,  interpretations, 
and  experimentations. 

The  FHWA  proposes  to  modify 
section  lA-6  of  the  MUTCD  to 
incorporate  these  procedures. 

These  procedures  are  more  detailed, 
and  are  designed  to  improve  the 
timeliness  and  completeness  of 
amendments,  interpretations,  and 
experimentations  without  imposing 
additional  costs  on  the  FHWA  or  other 
highway  agencies. 

Signs  (Part  II) 

(2)  Request  II-106(Chng.)—Use  of  No 
Parking  Symbol  Sign  (Ra-3a)  in  Rural 
Areas.  When  no  parking  zones  are 
established  in  rural  areas  it  is  often 
desirable  to  place  signs  at  frequent 
intervals  (100-150  feet)  so  that  a  driver 
attempting  to  park  will  see  one  or  more 
no  parking  signs  at  close  range. 

The  FHWA  does  not  support  the 
request  from  the  Michigan  Department 
of  Transportation  to  amend  section  2B- 
33  of  the  MUTCD  to  establish  the  12  X 
12  inch  R8-3a  Sign  as  the  minimum  size 
no  parking  symbol  sign  for  use  in  rural 
areas.  The  FHWA  believes  that  the  12  X 
12  inch  sign  does  not  have  adequate 
target  value. 

(3)  Request  II-107(Chug.)— Standards 
for,  and  Applications  of  Lane-Use 
control  Signs  at  Intersections.  In  1983 
the  City  of  Aurora,  Colorado  Requested 
an  interpretation  relative  to  the 
longitudinal  and  lateral  placement  of 
lane-use  control  signs  at  intersections. 
Their  Planning  and  Traffic  Engineer,  Mr. 
Nathan  Ficklin  P.E.  stated  that  he  was 
aware  of  the  installation  of  lane-use 
control  signs  adjacent  to  signal  heads  on 
the  far  side  of  the  intersection  (across 
the  intersection  from  the  turn  lane),  and 
R3-5  and  R3-6  signs  which  are  designed 
for  placement  over  the  controlled  lane 
which  were  being  post  mounted.  He 
cited  lack  of  uniformity,  operational  and 
safety  problems,  driver  confusion,  and 
potential  liability  as  reasons  for  asking 
for  an  interpretation. 

On  March  14, 1983  the  FHWA  issued 
the  following  interpretation: 

"II-82(Intr.)^>08itioning  of  Overhead 
Lane-Use  Control  Signs.  Lane-Use 
Control  signs  are  not  designed  for,  nor 
are  they  intended  for  use  adjacent  to  a 
signal  face.  Such  use  could  lead  to 


unnecessary  motorist  confusion.  When 
the  MUTCD  refers  to  overhead 
positioning  of  Lane-Use  Control  signs  it 
means  directly  above  and  normally  at 
the  begnning  of  the  lane  to  which  it 
applies,  not  across  the  intersection. 

Lane-Use  Control  signs  shall  be  used 
whenever  it  is  desired  to  require 
vehicles  in  certain  lanes  to  turn,  or  to 
permit  turns  from  an  adjacent  lane, 
except  where  turning  bays,  designed  so 
as  to  not  entrap  through  traffic,  are 
provided  and  only  the  auxiliary  lane  is 
permitted  to  turn." 

Serious  concerns  have  been  voiced 
because  of  this  interpretation.  It  is 
contended  that  these  signs  are,  in  fact, 
intersection  signs  and,  if  this 
interpretation  stands,  a  valuable  tool 
will  be  lost  to  traffic  engineers.  Many 
signs  presently  in  use  within 
intersections  will  ipso  facto  become 
non-conforming.  Because  of  these 
concerns  it  is  proposed  to  change  the 
MUTCD  to  allow  the  use  of  these  signs 
within  an  intersection  as  well  as  over 
the  approach  lane  to  the  intersection. 

The  above  interpretation  was 
published  as  an  Official  Ruling  and 
included  in  Revision  3  of  the  MUTCD. 
Subsequently  the  National  Committee 
on  Uniform  Traffic  Control  Devices 
(NCUTCD)  received  the  interpretation 
and  has  suggested  that  the  following 
changes  that  relate  to  the  application  of 
lane-use  control  signs  rather  than  their 
placement  should  also  be  made  to  the 
MUTCD  to  clarify  its  language: 

"1.  Section  2B-17— 

a.  Delete  the  first  sentence. 

b.  Second  sentence — delete  "these", 
insert  "Lane-Use  control  Signs". 

2.  Section  2B-18— 

a.  Delete  first  paragraph  and  insert 
new  first  paragraph:  "Lane-Use  control 
signs  shall  be  used  to  require  drivers  in 
certain  lanes  to  turn,  or  to  permit  turns 
from  a  lane  where  such  turns  otherwise 
would  be  illegal  unless: 

(a)  Turning  bays,  designed  to  not 
entrap  through  traffic,  have  been 
provided  by  physical  construction  or 
pavement  markings  and  b]  only  the 
drivers  using  such  turning  bay  are 
permitted  to  turn." 

b.  Delete  the  last  sentence,  second 
paragraph." 

The  FHWA  proposes  to  revise 
sections  2B-17  and  2B-18  in  accordance 
with  the  NCUTCD  recommendations 
with  the  exception  that  the  first 


paragraph  of  2b-18  would  read: 

"Lane-Use  control  signs  shall  be  used 
to  require  drivers  in  certain  lanes  to 
turn,  or  to  permit  turns  fit>m  a  lane 
where  such  turns  otherwise  would  be 
illegal.  Lane-Use  control  signs  are  not 
required  where: 

(a)  turning  bays,  designed  not  to 
entrap  through  traffic  have  been 
provided  by  physical  construction  or 
pavement  markings,  and  (b)  only  the 
drivers  using  such  turning  bays  are 
permitted  to  turn." 

This  proposed  amendment  %vill 
impose  no  additional  cost  on  State  and 
local  highway  agencies. 

(4)  Request  II-109(Chng.)—Cloverleaf 
with  Collector-Distributor  Roadway. 
Section  2F-27  of  the  MUTCD  states  that 
exists  from  the  collector  distributor  road 
shall  not  be  numbered.  Some  States 
have  numbered  these  exits  with  no 
apparent  safety  problems.  Therefore,  the 
FHWA  proposes  to  amend  section  2F-27 
to  change  the  "shall"  to  a  "may" 
condition  that  would  allow  the  highway 
agencies  to  determine  whether  or  not  to 
use  exit  numbers 

This  proposed  change  will  impose  no 
additional  costs. 

(5)  Request  Il-llOfChng.)— Tourist 
Oriented  Directional  Signs  (TODS).  The 
FHWA  proposes  to  add  a  new  section  21 
to  the  MUTCD  to  incorporated 
standards  for  tourist  oriented  directional 
signs.  The  proposed  signs  would  provide 
business  identification  and  directional 
information  for  businesses,  services,  and 
activities  of  interest  to  tourists.  The 
signs  could  be  installed  by  highway 
agencies  within  the  right-of-way  of 
highways  other  than  freeways  and 
expressways. 

The  Highway  Beautification  Act  of 
1965  provided  for  the  control  and 
removal  of  certain  outdoor  advertising 
signs  (billboards]  adjacent  to  highways 
on  the  Federal-aid  Primary  Highway 
System  including  Interstate  highways. 
Additional,  a  number  of  States  have 
adopted  equally  or  more  stringent 
billboard  controls  applicable  to  these 
and  other  highways.  As  a  consequence, 
a  traditional  system  for  providing 
motorists  with  the  business 
identification  and  directional 
information  for  goods  and  services  in 
the  interest  of  the  traveling  public  (that 
is,  billboards)  was  severely  restricted.  In 
order  to  relieve  this  restriction  on  useful 
information,  many  States  developed 
information  centers,  usually  rest  areas. 
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where  information  about  a  great  variety 
of  goods  and  services  may  be  displayed 
by  the  business  facilities.  However, 
since  the  construction  of  rest  areas  is 
often  economically  limited  to  high  traffic 
volume  highways,  such  as  interstate 
highways  and  other  freeways,  the  need 
for  business  directional  information  on 
many  highways  has  not  yet  been 
satisfactorily  resolved. 

The  primary  purpose  of  many  motor 
vehicle  trips  is  to  reach  business 
enterprises,  such  as  sporting  and 
recreational  areas,  developed  natural 
phenomena  and  historical  sites,  cultural 
activities,  etc.  that  have  been 
established  in  unique  rural  areas 
specifically  to  serve  these  and  similar 
interests  of  the  public.  Other  busines.ses, 
such  as  gift  and  craft  shops,  guided 
tours,  sporting  events  and  facilities, 
entertainment  facilities,  etc..  are  also 
important  destinations  during 
recreational  and  business  travel. 
Essential  services  such  as  gas.  food  and 
lodging  serve  the  immediate  needs  of  all 
motorists.  These  businesses,  when 
located  in  rural  areas  and  not  visible  to 
directly  accessible  from  freeway 
interchanges,  can  become  difficult  for 
motorists  to  find.  Equally  important, 
many  of  these  businesses  derive  their 
principle  income  from  travelers  and 
have  a  serious  need  to  make  their 
location  and  services  known. 

Current  MUTCD  standards  regarding 
motorist  information  systems  provide 
that  motorists,  while  traveling  on 
Interstate  highways  and  most  other 
freeways,  may  be  given  convenient 
excess  to  business  directional 
information  for  an  extensive  variety  of 
goods  and  services  at  information 
centers,  and  may  be  given  direct  access, 
through  LOGO  signs  at  interchanges,  to 
business  directional  information  for 
essentia!  gas,  food,  lodging,  and  camping 
services.  The  FHWA  believes  that  the 
business  directional  information  needs 
of  freeway  users  is  or  can  be  adequately 
served  within  the  system  presently 
dilowed  by  the  MLTTCD  and  23  U.S.C. 
131{i).  However,  once  motorists  leave  a 
freeway,  sources  of  business  directional 
information  are  greatly  reduced. 

Recognizing  that  detailed  maps  to 
locations  for  goods  and  services  are  not 
always  readily  available  or  easily 
interpreted  by  all  motorists,  and  that 
direction  finding  horn  maps  is  often 
difficult  for  the  solitary  motorist,  the 
FHWA  is  proposing  a  system  of 
business  directional  signs  for  tourist 
oriented  businesses  for  application  in 
rural  areas  on  highways  other  than 
freeways. 

The  use  of  this  system  of  signs  would 
be  entirely  voluntary  on  the  part  of  the 
Slate  highway  agencies.  The  proposed 


signs  would  be  rectangular  in  shape  and 
limited  to  a  size  sufficient  to 
accommodate  two  hnes  of  text 
providing  the  business  identiHcation 
and  directional  information.  The  use  of 
logograms  and  standard  highway 
symbols  would  be  permitted.  Other 
physical  details  of  the  signs  would  be 
standardized  to  a  degree  appropriate  for 
highway  use.  The  number  of  signs  that 
could  be  installed  on  the  approach  to  an 
intersection  would  be  limited  and 
spacing  requirements  for  the  signs 
would  be  provided.  States  that  elect  to 
use  these  tourist  oriented  directional 
signs  (TODS)  would  be  expected  to 
adopt  criteria  for  use.  including  criteria 
to  determine  which  specific  types  of 
businesses  would  be  eligible  for  signing. 
The  States  would  also  be  urged  to 
provide  a  means  for  displaying  (in  mini- 
information  centers  for  example]  the 
directional  information  for  eligible 
businesses  excluded  from  the  TODS  to 
the  limitations  on  the  number  of  signs 
that  may  be  displayed. 

The  FHWA  has  been  seriously 
concerned  for  many  years  with  the 
business  direction  needs  of  motorists  in 
rural  areas  and  has  sponsored  five 
experimental  projects  on  the  subject. 
The  reports  of  the  projects  evaluated  to 
date  show  that  experimental  TODS 
have  generally  met  the  goals  of  the 
signing  with  minimal  impact  on  either 
the  environment  or  safety.  These 
evaluation  reports  and  the  experimental 
signing  form  the  basis  of  the  FHWA 
TODS  proposal.  Over  3.000 
experimental  TODSs  have  been 
installed  in  five  States.  The  majority  of 
these  signs  have  been  installed  for  more 
than  2  years.  Many  have  been  in  place 
for  more  than  8  years  Additionally, 
after  extensive  study,  an  FHWA  task 
force  recommended  '  the  development 
of  national  standards,  for  business 
directional  signs  for  travel  related 
facilities  and  attractions  for  use  on 
highways  other  than  freeways.  This  task 
force  study  was  made  pursuant  to 
section  122(b)  of  the  Federal-Aid 
Highway  Act  of  1976  (23  U.S.C. 
131(q){l)).  This  section,  in  effect,  called 
for  a  study  of  directional  information 
about  facilities  providing  goods  and 
services  in  the  interest  of  the  traveling 
public. 

In  view  of  the  foregoing,  the  FHWA 
believes  that  motorists  in  rural  areas,  on 
highways  other  than  freeways,  have  a 
need  for  additional  business  directional 


'  Options  for  Assuring  Adequate  Motorist  Travel 
information  Systems.  Report  of  the  Task  Force  to 
Restudy  Directional  and  Informationdl  Signing.  May 
1979.  FHWA.  Available  for  inspection  and  copying 
a  I  the  Federal  Highway  Admiiiisiruiion.  Office  of 
Traffic  Operations.  Room  3419.  400  Seventh  Street 
SVV..  Wdshington.  DC  20590. 


information.  The  FHWA  further  believes 
that  this  information  can  be  best 
provided  by  the  use  of  highway  signs. 
Therefore,  the  FHWA  is  proposing  to 
amend  the  MUTCD  to  authorize  the 
voluntary  installation  of  tourist  oriented 
business  directional  signs.  The  FHWA  is 
soliciting  comments  on  both  the  concept 
of  signing  for  this  purpose  and  on  th6 
details  provided  for  the  proposed  signs. 
Commenters  are  asked  to  specifically 
address  the  following  questions: 

1.  What  types  of  business,  service, 
and  activity  should  be  considered  or 
eligible  for  signing  with  Tourist  Oriented 
Directional  Signs? 

2.  Should  businesses  producing  or 
offering  certain  products  be  prohibited 
from  eligibility  for  Tourist  Oriented 
Directional  Signs?  An  example  might  be 
those  businesses  whose  principal 
product  is  pioducing  promoting,  or 
selling  alcoholic  beverages  which 
appears  contradictory  to  State  and 
National  concerns  about  alcohol  and 
driving. 

3.  Should  businesses,  services,  and 
activities  be  open  to  the  general  public  a 
minimum  number  of  hours  a  day.  and  a 
minimum  number  of  days  per  week,  to 
qualify  for  Tourist  Oriented  Directional 
Signs? 

4.  Should  Specific  Services 
Information  (LOGO)  Signing  *and 
Tourist  Oriented  Directional  Signs  be 
allowed  to  be  installed  at  the  same 
intersection?  If  yes,  what  is  the  number 
of  sign  panels,  and  the  number  of 
businesses,  services,  and  activities 
allowed  on  each  panel  on  a  specific 
intersection  approach? 

Marking  (Part  III) 

(6)  Request  III-30  (Chng.)— Wrong 
Way  and  Lane  Use  Pavement  Marking 
Arrows.  The  NCUTCD  requests  that 
several  revisions  be  made  to  sections  2E 
and  3B  to  improve  the  design  and 
placement  of  the  pavement  marking 
arrows  and  to  better  detail  the  role  of 
arrows  in  wrong  way  and  lane  use 
control. 

The  FHWA  supports  the 
recommendations  of  the  NCUTCD.  The 
proposed  amendments  will  not  place 
any  new  mandates  on  highway  agencies 
but  will  improve  the  uniformity  and 
effectiveness  of  pavement  marking 
arrows  at  no  additionalxost. 

(7)  Request  III-38  (Chng.)— Warrants 
for  No-Passing  Zones  at  Curves.  The 
North  Carolina  Department  of 
Transportation  through  the  NCUTCD 
requests  that  section  3B-5  be  amended 
so  that  the  speed  portion  of  the  warrant 


'  As  contained  in  23  CFR  Part  655.  Subpart  C  of 
MUTCD  Sec.  2G-5  (Page  charges  not  yet  printed). 
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will  be  based  on  the  off-peak  85 
percentile  or  the  posted  speed  limit, 
whichever  is  higher.  The  request  further 
recommends  that  the  table  in  section 
3B-5  be  expanded  to  include  speeds 
(and  corresponding  minimum  passing 
sight  distances)  in  5  MPH  increments, 
with  rounding  recommended  to  the  next 
higher  5  MPH  increment. 

The  FHWA  proposes  to  amend  the 
MUTCD  as  recommended.  This 
proposed  amendment  imposes  no 
additional  mandates  on  highway 
agencies  and  in  some  cases  should 
reduce  the  number  of  speed  studies 
required. 

(8)  Request  111-39  (Chng.}— Delineator 
Placement  and  Spacing.  The  FHWA 
proposes  to  amend  section  3D-5  by 
changing  the  "shall"  to  a  "may" 
condition  in  the  first  paragraph. 

This  proposed  change  will  allow  the 
use  of  engineering  judgment  when 
placing  roadside  delineators  without 
imposing  any  additional  costs. 

Signals  (Part  IV) 

(9)  Request  IV-52  (Chng.)— Median 
Width  Criteria  for  Pedestrian  Signals. 
The  FHWA  proposes  that  the  references 
in  Sections  4D-7  and  4C-5  relative  to 
median  width  be  replaced  with  the 
words  "Sufficient  for  pedestrian  to 
wait." 

The  City  and  County  of  San  Francisco 
pointed  out  the  inconsistency  relative  to 
median  width  between  Sections  40-7 
and  40-5.  Section  4D-7  requires  a 
median  of  six  feet  in  width,  before  the 
two  directions  of  a  roadway  may  be 
considered  separately  for  timing 
purposes.  The  Traffic  Signal  Warrant  3. 
Minimum  Pedestrian  Volume,  contained 
in  section  4C-5,  on  the  other  hand, 
provides  differing  vehicular  volume 
criteria  when  the  median  width  provides 
differing  vehicluar  volume  criteria  when 
the  median  width  is  four  feet  or  more  in 
width. 

The  City  and  County  requested  that 
thgTnconsistency  be  resolved  be 
revising  the  median  width  reference  (for 
timing  purposes]  in  Section  4D-7  to  4 
feet  (from  the  present  6  feet). 

The  NCUTCD  reviewed  the  request 
and  agreed  with  the  need  for 
consistency.  However,  they 
recommended  that  in  each  instance 
engineering  judgment  relative  to  site 
specific  conditions,  be  used  to  determine 
whether  a  given  median  was  sufficient 
enough  to  serve  as  a  pedestrian  refuge. 

The  proposed  amendment  increase 
the  latitude  to  shorten  the  pedestrain 
clearance  interval  when  there  is  a  4  foot 
median  but  will  impose  no  additional 
cost. 

(10)  Request  IV-58  (Chng.)— A 
Required  Yellow  Arrow  Clearance 


Interval  and  Left  Turn  Signal  Displays. 
The  FHWA  proposes  to  require  a  yellow 
arrow  indication  for  a  clearance  display 
following  a  Green  Arrow,  by  eliminating 
the  optional  use  of  the  circular  yellow 
indication  for  this  purpose;  allow  the  use 
of  a  flashing  arrow  ihdication;  and 
provide  design  requirement  for  Left  Turn 
displays.  These  proposed  changes  will 
require  modifications  to  MUTCD 
sections  4B-5,  4B-6  and  4B-12.  and  4B- 
18.  The  City  of  Milwaukee,  Wisconsin 
and  the  State  of  California  pointed  out 
that  presently,  the  MUTCD  in  section 
4B-15,  5th  paragraph  requires  that  "a 
clearance  interval  shall  be  provided 
between  the  termination  of  a  Green 
Arrow  indication  and  the  showing  of  a 
green  indication  to  any  conflicting  traffic 
movement."  Paragraph  4B-6.5(c) 
presently  provides  that  this  clearance 
indication  may  be  via  a  steady 
YELLOW  ARROW  indication,  or 
optionally  a  CIRCULAR  YELLOW 
indication  in  signal  faces  used 
exclusively  to  control  a  single 
directional  movement.  This  proposal 
would  eliminate  the  optional  CIRCULAR 
YELLOW  indication.  The  purpose  is  to 
provide  increased  uniformity  in  left  turn 
displays. 

By  requiring  the  use  of  the  Yellow 
Arrow,  a  change  will  be  required  in  the 
MUTCD  to  allow  the  use  of  flashing 
arrows  under  certain  conditions  and  to 
define  their  meaning.  The  change  will 
allow  the  user  to  flash  either  a  red  or 
yellow  arrow  depending  on  the  specific 
circumstance,  engineering  judgment 
would  be  exercised. 

The  MUTCD  has  a  number  of 
requirements  that  pertain  to  left-turn 
signals.  However,  these  are  fragments 
and  therefore  not  well  understood.  As  a 
result,  left  turn  signals  are  not  always 
installed  in  accordance  with  these 
uniform  standards  and  there  have  been 
several  requests  for  interpretations  and 
changes.  The  NCUTCD,  therefore,  in 
reviewing  IV-58  (Change)  also 
developed  recommendations  for  section 
4B-12  and  4B-16  that  would  clarify  the 
intent  of  the  MUTCD  relative  to  left  turn 
signals. 

Section  4B-18  pertains  to  the  flashing 
operation  of  traffic  control  signals.  The 
NCUTCD  recommended  that  the 
following  modifications  be  made  in 
order  to  provide  clarification  relative  to 
the  requirements  of  flashing  operation 
and  to  provide  for  flashing  arrows. 

1.  The  word  "automatic"  will  be 
deleted  from  the  first  sentence  of  the  4th 
paragraph. 

2.  The  5th  paragraph  which  pertains  to 
the  change  from  flashing  to  stop-and-go 
operation  will  be  deleted  entirely. 


3.  The  word  "automatic"  will  be 
deleted  from  the  1st  sentence  of  the  6th 
paragraph. 

4.  A  new  paragraph  7  will  be  added  to 
explain  the  design  requirements  for 
flashing  arrows. 

The  NCUTCD  reviewed  this  request 
and  agreed  with  the  need  for 
modification  and  recommended 
additional  changes. 

The  proposed  amendment  will  cause 
some  financial  impact  where  existing  8' 
circular  yellows  will  have  to  be  replaced 
with  12'  yellow  arrows  but  reduce  the 
likelihood  of  distraction  to  through 
traffic.  An  implementation  period  of  10 
years  will  be  provided  to  mitigate  the 
increased  costs. 

(11)  Request  IV-66  (Chang.)— 
Warrants  for  Traffic  Signal  Installation. 
The  NCUTCD  recommended  that 
section  4C-2  of  the  MUTCD  be  modified 
to  make  it  clear  that  the  satisfaction  of  a 
warrant  is  not,  in  itself  a  mandate  for  a 
signal.  There  is  also  a  need  for  an 
engineering  study,  considering  factors, 
other  than  those  outlined  in  the  warrant, 
to  indicate  whether  installation  of  a 
signal  will  improve  safety  and/or 
operations. 

The  proposed  change  will  impose  no 
additional  cost. 

(12)  Request  IV-67  (Chang.)— 
Accident  Experience  Warrant.  The 
NCUTCD  recommended  a  change  in 
section  4C-8  to  delete  "property  damage 
to  an  apparent  extent  of  $100  or  more" 
and  to  add  "reportable  property 
damage." 

The  FHWA  is  proposing  the  wording 
"or  property  damage  apparendy 
exceeding  the  applicable  requirements 
for  a  reportable  accident." 

Various  agencies  now  have  different 
criteria  for  reporting  property  damage 
accidents.  In  those  jurisdictions  where 
an  accident  report  must  not  be  filed 
when  damage  exceeds  $250,  for 
example,  there  is  no  information 
available  on  the  total  number  of 
accidents  having  an  apparent  damage  of 
$100  or  more.  Therefore,  it  is  proposed 
to  change  the  wording  in  Warrant  6  so 
that  it  is  compatible  with  a  variety  of 
reporting  levels.  The  FHWA  proposes  to 
adopt  this  NCUTCD  request  (with  some 
editorial  changes)  and  to  amend  the 
MUTCD  accordingly. 

This  proposed  change  will  increase 
the  usefulness  of  the  Accident 
Experience  Warrant  but  imposes  no 
additional  cost. 

(13)  Request  IV-68  (Chang.)— Effect  of 
Right  Turn  on  Red  on  Volume  Warrant 
The  FHWA  proposes  to  modify  section 
4C-2  of  the  MUTCD  to  allow 
consideration  of  Right  Turn  Movements 
on  the  Volume  Warrants. 
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The  NCUTCD  recommended  that  the 
MUTCD  be  modiHed  to  inform  the  user 
as  to  how  to  apply  the  warrants  when 
there  is  heavy  right  turning  movements. 

This  proposed  amendment  will 
increase  the  usefulness  of  the  volume 
warrants  but  will  impose  no  additional 
cost. 

Traffic  Control  for  Street  and  Highway 
Construction  and  Maintenance 
Operations  (Part  VI). 

(14)  Request  VI-33  (Chang.)— 
Location  of  Reflective  Collars  With 
Respect  to  Top  of  Cones.  The  NCUTCD 
requests  that  Section  6C-3  be  revised  to 
provide  an  unobstructed  minimum  3 
inch  hand  hold  at  the  top  of  cones. 

The  FHWA  supports  this  request  as  it 
would  improve  the  handling 
characteristics  of  cones,  keep  reflective 
collars  cleaner,  and  provide  a  larger 
area  of  reflective  material  at  no  cost  to 
highway  agencies.  A  3  year 
implementation  period  is  proposed  to 
offset  the  impact  on  contractors  and 
collar  suppliers. 

(15)  Request  VI-34  (Chng.)—Size  and 
Location  of  Additional  Reflective  Bands 
on  Cones.  The  NCUTCD  requests  that 
Section  6C-3  be  amended  to  provide  an 
additional  4  inch  band  of  reflective 
material  to  be  placed  2  inches  below  the 
present  standard  6  inch  band  on  28  inch 
cones.  Their  request  is  based  on  the 
recommendation  in  National 
Cooperative  Highway  Research  Program 
(NCHRP)  Report  236,  "Evaluation  of 
Traffic  Controls  for  Highway  Work 
Zones",'  for  a  minimum  of  150  square 
inches  of  reflective  material  on  28  inch 
cones.  The  NCUTCD  recommended 
configuration  will  provide  a  total  area  of 
165  square  inches  of  reflective  material. 

The  FHWA  supports  this 
recommendation  to  improve  the 
visibility  of  28  inch  cones  at  a  negligible 
cost  to  highway  agencies.  A  3  year 
implementation  period  is  proposed  to 
offset  the  impact  on  highway  agencies, 
contractors  and  suppliers. 

[\Q)  Request  VI-35  (Chng.)—ROAD 
(STREET)  CLOSED  Sign.  There  are 
many  situations  where  the  ROAD 
(STREET)  CLOSED  Sign  is  quite 
redundant  and  serves  little,  if  any, 
purpose.  Examples  include,  a  well- 
marked  and  signed  detour  or  a  properly 
barricaded,  closed  city  street.  The 
FHWA  proposes  to  amend  Section  6B-8 
by  changing  the  "shall"  to  a  "may" 


'NCHRP  Report  236  is  available  for  inspection 
and  copying  at  the  Federal  Highway 
Administration.  Office  of  Traffic  Operations.  Room 
3419.  400  7th  Street  SW.,  Washington  DC  20590.  The 
report  (ISBN  0-309-031 63-X)  may  be  purchased  for 
SI  2.00  from  the  Transportation  Research  Board. 
Publications  Office.  2101  Constitution  Avenue  NW.. 
Washington.  DC  204ia 


condition  to  provide  more  flexibility  in 
determining  where  to  use  this  sign. 

This  proposed  change  will  impose  no 
additional  costs  on  highway  agencies. 

(17)  Request  VI-36  (Chng.)— Length  of 
Construction  Sign.  The  Length  of 
Construction  Sign  hak  merit  when  used 
as  intended,  to  inform  the  motorists  of 
where  the  actual  construction  activity  is 
and  the  length  of  that  activity.  However, 
too  often  the  signs  are  erected  at  the 
termini  at  the  time  the  project  starts  find 
remain  there  until  the  project  is 
complete,  even  though  the  type  of 
construction  has  minimal  impact  on  the 
motorists  or  the  site  of  actual 
construction  activity  shifts  frequently 
within  the  termini. 

The  FHWA  proposes  to  amend 
section  6B-36  to  a  "may"  condition.  This 
will  allow  highway  agencies  to  use  the 
sign  only  where  needed  to  give 
motorists  specific  guidance  information. 

The  proposed  change  will  impose  no 
additional  costs  on  highway  agencies. 

Traffic  Control  Systems  for  Railroad- 
Highway  Grade  Crossings  (Part  VIII) 

(18)  Request  VIII-18  (Chng.)— Delete 
Traffic  Signal  Preemption  Drawing, 
Figure  8-8.  The  NCUTCD  requests  that 
section  8C-6  be  modified  by  deleting 
Figure  8-8.  The  figxire  does  not  represent 
a  standard  application,  is  technical  in 
nature,  and  the  subject  of  preemption  is 
more  appropriately  and  thoroughly 
discussed  in  the  Traffic  Control  Devices 
Handbook  (TCDH).« 

The  FHWA  supports  the  NCUTCD 
request.  The  proposed  deletion  will 
impose  no  additional  cost  on  highway 
agencies. 

Traffic  Control  for  Bicycle  Facilities 
(Part  IX) 

(19)  Request  IX^  (Chng.)— U.S. 
Bicycle  Route  Marker  (Ml-9).  The 
American  Association  of  Highway  and 
Transportation  Ofticials  through  the 
NCUTCD  requests  that  section  9B-20 
and  the  Ml-9  sign  be  amended  by 
switching  the  location  of  symbol  and 
route  number  and  reducing  the  size  of 
the  numbers  in  the  route  number.  These 
changes  will  emphasize  the  bicycle 
route  aspect  of  the  sign  rather  than  the 
bicycle  route  number.  Reducing  the  size 
of  the  numbers  should  eliminate 
confusion  by  motorists  who  may 
mistake  the  bicycle  route  number  for  a 
highway  route  number  and  still  be  large 
enough  to  satisfactorily  fill  the 
bicyclist's  needs. 


♦Available  for $20.00  from  the  Covemment 
Printing  Office.  Washington  DC  20402.  Stock  No. 
050-001-00270-1.  Copies  are  also  available  for 
inspection  al  the  Federal  Highway  Administration. 
Office  of  Traffic  Operations  (HTO-21).  Room  3419. 
400  7th  St.  SW..  Washington.  DC  20590. 


The  FHWA  proposes  to  amend 
section  9B-20  as  recommended.  To 
offset  the  minimal  added  costs 
associated  with  this,  a  3  year 
implementation  period  is  proposed. 

This  notice  of  proposed  amendments 
to  the  MUTCD  is  issued  under  the 
authority  of  23  U.S.C.  109(d),  315,  and 
402(a),  and  the  delegation  of  authority  in 
49  CFR  1.48(b). 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  proposal  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation.  For  the 
reasons  stated  herein  under  the  criteria 
of  the  Regulatory  Flexibility  Act,  it  is 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Due  to  the  preliminary  nature  of  this 
inquiry,  a  regulatory  evaluation  has  not 
been  prepared  at  this  time.  The 
expected  impact  of  the  changes 
requested  is  so  minimal  that  a  full 
regulatory  evaluation  does  not  appear  to 
be  warranted.  The  need  to  further 
evaluate  economic  consequences  will  be 
reviewed  on  the  basis  of  the  comments 
submitted  in  response  to  this  notice. 

List  of  Subjects  in  23  CFR  Parts  625  and 
655 

Design  standards,  Grant  programs- 
transportation.  Highways  and  roads. 
Signs,  Traffic  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  December  5, 1965. 
R.  A.  Bamhart, 

Federal  Highway  Administrator.  Federal 
Highway  Administration. 
(PR  Doc  85-29758  Pied  12-16-85;  8;45  amj  ^ 
nUJHQ  COOC  4t10-2>-« 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  5  and  19 

(Notic*  No.  575] 

Distilled  Spirits  Plants— Mixtures  of 
Distilled  Spirits  and  Wine 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Treasury. 

ACTION:  Proposed  rulemaking. 


Federal  Regteter  /  Vol.  50.  No.  242  /  Tuesday,  December  17.  1985  /  Proposed  Rules 


51409 


SUMMARY:  This  notice  proposes  the 
amendment  of  the  definition  of  "Spirits 
or  distilled  spirits"  as  contained  in  T.D. 
ATF-198.  50  FR  8456  (1985)  to  exclude 
those  mixtures  of  wine  and  spirits  which 
are  removed  and  sold  as  wine.  The 
amended  definition  would  conform  the 
regulation  to  26  U.S.C.  5362(b)(2)  which 
prohibits  wines  from  being  removed 
from  the  bonded  premises  of  a  distilled 
spirits  plant  for  consumption  or  sale  as 
wine. 

DATE:  Written  comments  must  be 
received  by  January  16, 1988. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385,  Washington,  DC 
20044-0385. 

Copies  of  v«mtten  comments  received 
in  response  to  this  notice  will  be 
available  during  normal  business  hours 
at:  ATF  Reading  Room,  Office  of  Public 
Affairs  and  Disclosure,  Room  4405, 
Federal  Building,  12th  and  Pennsylvania 
Avenue  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Langford  or  J.R.  Whitley. 
Distilled  Spirits  and  Tobacco  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Washington,  DC  20226.  (202) 
566-7531. 
SUPPLEMENTARY  INFORMATION: 

1.  Regulatory  Analysis 

Prior  to  the  Distilled  Spirits  Tax 
Revision  Act  of  1979.  (Pub.  L  No.  96-39, 
Stat.  273  (1979))  taxpaid  wine  could  be 
received  on  the  bottling/rectifying 
premises  of  a  distilled  spirits  plant 
(DSP)  for  bottling  or  rectifying  as  a  wine 
or  wine  product  or  for  use  in  the 
manufacture  of  a  distilled  spirits 
product.  If  the  DSP  proprietor  used  the 
wine  for  a  wine  or  wine  product,  he  may 
have  become  liable  for  additional  wine 
taxes  for  (1)  the  increase  in  volume  of 
the  wine,  (2)  an  increase  in  the  taxable 
grade  of  the  wine,  or  (3)  the  manufacture 
of  a  wine  product. 

With  the  all-in-bond  concept,  enacted 
in  the  Distilled  Spirits  Tax  Revision  Act 
of  1979,  the  bottling  and  rectifying 
operations  of  a  DSP  were  required  to  be 
conducted  on  the  bonded  premises  of  a 
DSP.  However,  the  Congress  made  it 
clear  that  a  wine  transferred  to  the 
bonded  premises  of  a  DSP  could  only  be 
used  in  the  production  of  a  distilled 
spirits  product  and  that  a  wine  product 
was  to  be  produced  only  on  bonded 
wine  cellar  premises.  Accordingly,  the 
Congress  amended  26  U.S.C.  5362(b)  to 
provide  that  wine  could  be  transftrred 
from  a  bonded  wine  cellar  to  the  bonded 
premises  of  a  DSP.  but  "Any  wine 
transferred  to  the  bonded  premises  of  a 
distilled  spirits  plant  .  .  .  may  not  be 


removed  from  such  bonded  premises  for 
consumption  or  sale  as  wdne." 

Congressional  intent  was  stated  in  the 
Senate  Report  (S.  Rept.  No.  96-249.  on 
H.R.  No.  4537,  96th  Cong.,  1st  Sess.  226 
(1979))  as  follows:  "such  wine  (which 
has  been  transferred  to  the  bonded 
premises  of  a  DSP)  must  be  used  solely 
in  the  manufacture  of  a  distilled  spirits 
product  ...  All  other  operations 
involving  the  rectiHcation  or  bottling  of 
wines  formerly  done  on  the  premises  of 
a  distilled  spirits  plant  will  be  required 
to  be  conducted  on  the  premises  of  a 
bonded  wine  cellar  or  taxpaid  wine 
bottling  house." 

In  promulgating  the  fmal  rule  for  27 
CFR  Part  19.  the  Bureau  took  the 
position  that  mixtures  of  distilled  spirits 
and  wine  which  contain  more  than  50 
percent  wine  on  a  proof  gallon  basis  and 
which  are  bottled  at  48*  proof  or  less 
were  excepted  from  the  requirements 
relating  to  liquor  bottles,  labels  and  strip 
stamps;  however,  such  mixtuires  were 
subject  to  the  formula  requirements  in 
27  CFR  Part  5  and  the  labeling, 
advertising  and  standards  of  fill 
regulations  as  wine  under  the  Federal 
Alcohol  Administration  Act,  27  CFR  Part 
4.  The  effect  of  this  position  was  to  tax 
such  mixtures  as  distilled  spirits,  and 
required  such  products  to  be  labeled  as 
wines.  Presently,  the  Bureau  has  become 
aware  that  such  a  position  produces  a 
serious  adverse  effect  on  the  excise  tax 
revenues  derived  from  such  mixtures. 
This  is  so  because  such  mixtures,  when 
taxed  as  a  distilled  spirits  product,  on  a 
proof  gallon  basis,  may  be  taxed  at  a 
rate  as  little  as  7  cents  a  gallon,  whereas 
a  like  product  would  be  taxed  at  17 
cents  or  $2.40  a  gallon  if  produced  at  a 
winery.  This  result  may  occur  because 
the  product  may  be  increased  in  volume 
by  dilution  of  proof  or  even  carbonated 
on  a  DSP  premises  without  increasing  its 
tax  liability. 

The  Bureau  believes  that  the  law  and 
legislative  history  make  it  clear  that 
Congress  never  intended  such  a  result. 
Therefore,  the  Bureau  has  determined 
that  such  products  are  clearly  wines  and 
section  5362(b)  precludes  the  removal  of 
such  products  as  a  wine  from  a  distilled 
spirits  plant. 

Accordingly,  this  proposal  would 
change  the  definition  of  "Spirits  or 
distilled  spirits"  to  make  it  clear  that 
mixtures  of  distilled  spirits  and  wine 
which  contain  more  than  50  percent 
wine  on  a  proof  gallon  basis  and  which 
are  bottled  at  48°  proof  or  less  would  not 
be  a  distilled  spirits  product  for  tax 
purposes.  Such  products  would  be  wines 
and  SS  19.36  and  19.381  would  be 
amended  to  prohibit  the  removal  of  such 
wines  from  the  bonded  premises  of  a 


distilled  spirits  plant  for  consumption  or 
sale  as  wine. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
proposal  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  A  significant  adverse  effect  on 
competition,  employment,  investir  ":nt, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511,  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participadon — Written  Comments 

ATF  requests  comments  concerning 
this  proposed  rule  from  all  interested 
persons.  Comments  received  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  ATF  action. 
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ATF  will  not  recognize  any  material 
or  comments  as  conBdential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure. 

Drafting  Infonnation 

The  principal  author  of  this  document 
is  Richard  C.  Langford.  Distilled  Spirits 
and  Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling.  Liquors.  Packaging  and 
containers. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Gasohol,  Imports. 
Labeling.  Liquors,  Packaging  and 
containers,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Research. 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 
Transportation.  Virgin  Islands. 
Warehouses,  Wine. 

Authority  and  Issuance 

Accordingly,  the  Director  proposes  the 
amendment  of  Title  27  of  the  Code  of 
Federal  Regulations  as  follows: 
Section  A: 

PART  S— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Paragraph  1.  The  authority  citation  for 
Part  5  is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  5301,  7805,  27  U.S.C 
205. 

Para.  2.  Section  5.11  is  amended  by 
removing  the  last  sentence  of  the 
definition  of  "Distilled  spirits." 

Section  B: 

PART  1»— DISTILLED  SPIRITS 
PLANTS 

Paragraph  1.  The  authority  citation  for 
Part  19  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  1311:  28  U.S.C. 
5001.  5002.  5004-5006.  5008,  5041,  5061.  5062. 
.S086.  5101.  5111-5113.  5171-5173.  5175,  5176, 
5178-5181,  5201-5207.  5211-5215.  5221-5223, 
5231,  5232.  5235.  5238.  5241-5243.  5271.  5273, 
5301.  5311-5313,  5282.  5370,  5373,  5501-5505. 
5551-5555.  5559,  5581.  5582.  5801.  5812,  5882, 


8001,  6065,  6109,  6302.  6311.  6678.  75ia  7805: 
31  U.S.C.  9301.  9303.  9304.  9306. 

Para.  2.  Section  19.11  is  amended  by 
revising  the  definition  of  "Spirits  or 
distilled  spirits"  to  read  as  follows: 

{19.11    [Amended] 


Spirits  or  distilled  spirits.  That 
substance  known  as  ethyl  alcohol, 
ethanol.  or  spirits  of  wine  in  any  form 
(including  all  dilutions  and  mixtures 
thereof,  from  whatever  source  or  by 
whatever  process  produced)  but  not 
denatured  spirits  unless  speciHcally 
stated.  The  term  does  not  include 
mixtures  of  distilled  spirits  and  wine, 
bottled  at  48*  proof  or  less,  if  the 
mixture  contains  more  than  50  percent 
wine  on  a  proof  gallon  basis. 
***** 

Para.  3.  Section  19.36  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (a)  to  read  as  follows: 

S  19.38    [Amended! 

(a)  *  *  *  Wines  may  not  be  removed 
horn  the  bonded  premises  of  a  distilled 
spirits  plant  for  consumption  or  sale  as 
wine. 


.Para.  4.  Section  19.381  is  amended  by 
adding  the  following  sentence 
immediately  after  the  first  sentence  in 
paragraph  (e)  to  read  as  follows: 

919.38    [Amended] 


(e)  *  *  •  However,  wines  may  not  be 
removed  from  the  bonded  premises  of  a 
distilled  spirits  plant  for  consumption  or 
sale  as  wine.  *  *  * 

Signed:  September  24, 1985. 
Stephen  E.  Higgins, 
Director. 

Approved:  November  5, 1985. 

David  0.  Queen, 

Acting  Assistant  Secretary,  Enforcement  and 
Operations. 

(FR  Doc.  85-29761  Filed  12-18-85: 8^45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
[AAG/A  Order  No.  23-85] 

Privacy  Act;  Exemption  of  Records 
Systems 

agency:  Department  of  Justice. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Justice. 
Criminal  Division,  proposes  to  exempt 
certain  portions  of  a  new  system  of 
records  entitled  "Office  of  Special 


Investigations  Displaced  Persons 
Listings,  JUSTlCE/CRM-027"  from 
subsection  (d)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (k){2).  The 
exemption  is  required  because  access  to 
these  records  could  inform  the  subject  of 
the  identity  of  witnesses  and 
informants.  Thus,  the  release  of  such 
information  could  present  a  serious 
impediment  to  effective  law 
enforcement  by  endangering  the 
physical  safety  of  witnesses  or 
informants;  by  leading  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  fabrication  of 
testimony:  or  by  otherwise  preventing 
the  successful  completion  of  an 
investigation/ 

DATES:  All  comments  must  be  received 
by  January  16. 1988. 

ADDRESS:  Address  any  comments  to  J. 
Michael  Clark,  Acting  Assistant 
Director.  General  Services  Staff,  Justice 
Management  Division.  Department  of 
Justice,  Room  9002.  601  D  Street.  NW., 
Washington.  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Michael  Clark.  272-6474. 

SUPPLEMENTARY  INFORMATION:  A 

description  of  the  new  system  is 
published  in  the  Notice  Section  of 
today's  Federal  Register.  This  order 
relates  to  individuals  rather  than  small 
business  entities.  Nevertheless,  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information.  Privacy,  and  Sunshine  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  28  CFR  16.91  is 
amended  to  add  paragraphs  (s]  and  (t] 
as  set  forth  below. 

Dated:  October  2. 1985. 

W.  Lawrence  Wallace. 

Assistant  Attorney  General  for 
Administration. 

PART  16— {AMENDED] 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  28  U.S.C.  509.  510;  5  U.S.C.  301, 
552.  552a:  31  U.S.C.  483a  unless  otherwise 
noted. 

2.  It  is  proposed  to  amend  28  CFR 
16.91  by  adding  paragraphs  (s)  and  (t). 


BEST  COPY  AVAILABLE 
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§  16.91    Exemption  of  Criminal  Division 
Systtms-  Umitod  Accom,  as  indicatad. 

(s)  The  following  system  of  records  is 
exempted  from  5  U.S.C.  552a(d). 

(1)  Office  of  Special  Investigations 
Displaced  Persons  Listings  (JUSTICE/ 
CRM-027) 

This  exemption  applies  to  the  extent 
that  the  records  in  this  system  are 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a{k){2). 

(t)  Exemption  from  subsection  (d)  is 
justified  for  the  following  reasons: 

(1)  Access  to  records  contained  in  this 
system  could  inform  the  subject  of  the 
identity  of  witnesses  or  informants.  The 
release  of  such  information  could 
present  a  serious  impediment  to 
effective  law  enforcement  by 
endangering  the  physical  safety  of 
witnesses  of  informants;  by  leading  to 
the  improper  influencing  or  witnesses, 
the  destruction  of  evidence,  or  the 
fabrication  of  testimony;  or  by  otherwise 
preventing  the  successful  completion  of 
an  investigation. 

[FR  Doc.  85-29651  Filed  12-1&-85:  8:45  am] 
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28  CFR  Part  16 
[AAQ/A  Ordar  Na  25-85] 

Privacy  Act;  Exemption  of  Records 
Systems 

agency:  Department  of  Justice. 
action:  Proposed  rule. 

summary:  The  United  States  Marshals 
Service  (USMS],  Department  of  Justice, 
proposes  to  exempt  four  systems  of 
records  from  certain  provisions  of  the 
Privacy  Act. 

Specifically,  the  USMS  proposes  to 
exempt  the  liireat  Analysis  Information 
System  (JUSTICE/USM-009)  from 
subsections  (c)  (3)  and  (4),  (d),  (e)  (1),  (2) 
and  (3),  (e)(4)  (G)  and  (H).  (e)(5).  (e)(8). 
(f)  and  (g)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a  (j)(2).  These  exemptions 
are  necessary  because  adherence  to 
these  provisions  of  the  Act  would 
present  a  serious  impediment  to  security 
measures  necessary  for  the  fulfillment  of 
law  enforcement  and  the  protection  of 
participants  in  the  judicial  process, 
including  but  not  limited  to  judges, 
witnesses,  U.S.  Attorneys,  etc.  For 
example,  persons  who  have  directly 
threatened  or  pose  a  violent  threat  to 
USMS  protecteees  could  learn  that 
countermeasures  to  specific  threat 
situations  are  being  developed  and 
implemented.  The  exceptions  will 
preclude  such  knoyvledge  and  thereby 
deny  threat  sources  the  opportunity  to 


circumvent  law  enforcement  and 
security  efforts. 

The  USMS  also  proposes  to  exempt 
from  subsections  (c)(3)  and  (d)  of  the 
Privacy  Act  a  system  entitled  "Judicial 
Facility  Security  Index  System 
(JUSTICE/USM-OIO)"  pursuant  to  5 
U.S.C.  552a(k)(5).  This  exemption  is 
necessary  to  protect  the  identity  of 
confidential  sources. 

Finally,  the  USMS  also  proposes  to 
exempt  from  subsections  (c)  (3)  and  (4). 
(d).  (e)  (1).  (2)  and  (3).  (e)(4)  (G)  and  (H), 
(e)(5).  (e)(8),  (f)  and  (g)  of  the  Privacy 
Act  a  system  entitled  "U.S.  Marshals 
Service  Freedom  of  Information/Privacy 
Act  (FOIA/PA)  Files  (JUSTICE/USM- 
012)"  and  from  subsections  (c)  (3)  and 
(4),  (d).  (e)  (2),  and  (3),  (e)(4)  (G)  and  (H), 
(e)(8).  (f),  and  (g)  of  the  Privacy  Act  a 
system  entitled  "U.S.  Marshals  Service 
Administrative  Proceedings.  Claims  and 
Civil  Utigation  Files  (JUSTICE/USM- 
013)".  The  exemptions  are  needed  to 
protect  the  integrity  of  civil  litigation, 
criminal  investigatory  information,  the 
privacy  of  third  parties  and  the  identity 
of  confidential  sources. 

DATE:  Submit  comments  by  January  16, 
1986. 

ADDRESS:  Address  comments  to  J. 
Michael  Clark,  Acting  Assistant 
Director,  General  Services  Staff,  Justice 
Management  Division,  Room  9002, 
Department  of  Justice,  601  D  Street, 
NW..  Washington,  DC  20530. 

FOR  lOIRTHER  INFORMATION  CONTACT 

J.  Michael  Clark,  (202)  272-6474. 

8UPf>LEMENTARY  INFORMATION:  All  of  the 

above-named  systems  are  being 
published  in  full  text  in  the  Notice 
Section  of  today's  Federal  Register. 
This  Order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure,  Courts.  Freedom  of 
Information,  Privacy,  Sunshine  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
order  793-78,  it  is  proposed  that  28  CFR 
16.101  be  amended  as  set  forth  below. 

Dated:  November  12. 1985. 
W.  Lawrence  Wallace, 

Assistant  Attorney  Genera/ for 
A  dministration. 


PART  16— (AIMENOED] 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  28  U.S.C.  509.  510:  5  U.S.C  301, 
552.  5S2a:  31  U.S.C.  483a  unless  otherwise 
noted. 

2.  Section  16.101  is  amended  by 
redesignating  existing  paragraph  (g)  as 
paragraph  (o),  by  revising  the  last 
sentence  of  newly  redesignated 
paragraph  (o),  and  by  adding  new 
paragraphs  (g)  through  (n). 

916.101    Exemption  of  U.&  Marshals 
Serviea  Systams— Umitad  acoass.  as 


(g)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3)  and  (4), 
(d),  (e)(1),  (2)  and  (3),  (e)(4)(G)  and  (H), 
(e)(5),  (e)(8).  (f)  and  (g): 

(1)  U.S.  Marshals  Service  Threat 
Analysis  Information  System  (JUSTICE/ 
USM-009). 

These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(j)(2). 

(h)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because  to 
release  the  disclosure  accounting  would 
permit  a  person  to  determine  whether  he 
or  she  has  been  identified  as  a  specific 
threat  to  USMS  protectees  and  to 
determine  the  need  for  countermeasures 
to  USMS  protective  activities  and 
thereby  present  a  serious  impediment  to 
law  enforcement. 

(2)  From  subsection  (c)(4)  because  it  is 
inapplicable  since  an  exemption  is  being 
claimed  for  subsection  (d). 

(3)  From  subsection  (d)  because  to 
permit  access  to  records  would  inform  a 
person  of  the  natiu%  and  scope  of 
information  obtained  as  to  his  or  her 
threat-related  activities  and  of  the 
identity  of  confidential  sources,  and 
afford  the  person  sufficient  information 
to  develop  countermeasures  to  thwart 
protective  arrangements  and  endanger 
lives  of  USMS  protectees,  informants, 
etc.  To  permit  amendment  of  the  records 
would  interfere  with  ongoing  criminal 
law  enforcement  and  impose  an 
impossible  administrative  burden 
requiring  criminal  investigations  to  be 
continuously  reinvestigated. 

(4)  From  subsections  (e)(1)  and  (5) 
because  the  collection  of  investigatory 
used  to  access  the  existence,  extent  and 
likelihood  of  a  threat  situation 
necessarily  includes  material  from 
which  it  is  impossible  to  identify  and 
segregate  information  which  may  not  be 
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important  to  the  conduct  of  a  thorough 
assessment.  It  is  often  impossible  to 
determine  in  advance  if  all  information 
collected  is  accurate,  relevant,  timely 
and  complete  but,  in  the  interests  of 
developing  effective  protective 
measures,  it  is  necessary  that  the  U.S. 
Marshals  Service  retain  this  information 
in  order  to  establish  patterns  of  activity 
to  aid  in  accurately  assessing  threat 
situations.  The  restrictions  of 
subsections  (e)(1)  and  (5)  would  impede 
the  protective  responsibilities  of  the 
Service  and  could  result  in  death  or 
serious  injury  to  Marshals  Service 
protectees. 

(5)  From  subsection  (e)(2)  because  to 
collect  information  from  the  subject 
individual  would  serve  notice  that  he  or 
she  is  identified  as  a  specific  threat  to 
USMS  protectees  and  would  enable  the 
subject  individual  to  develop 
countermeasures  to  protective  activities 
and  thereby  present  a  serious 
impediment  to  law  enforcement. 

(6)  From  subsection  (e}(3]  because  to 
inform  individuals  as  required  by  this 
subsection  would  enable  the  subject 
individual  to  develop  countermeasures 
to  USMS  protective  arrangements  or 
identify  confidential  sources  and 
thereby  present «  serious  impediment  to 
law  enJForcement. 

(7)  From  subsections  (e)(4)(G)  and  (H) 
because  they  are  inapplicable  since  an 
exemption  is  being  claimed  for 
subsections  (d)  and  (f)  of  the  Act. 

(8)  From  subsection  (e)(8)  because  to 
serve  notice  would  give  persons 
sufficient  warning  to  develop 
countermeasures  to  protective 
arrangements  and  thereby  present  a 
serious  impediment  to  law  enforcement 
through  compromise  of  protective 
procedures,  etc. 

(9)  From  subsection  (f)  because  this 
system  of  records  is  exempt  from  the 
provisions  of  subsection  (d). 

(10)  From  subsection  (g)  because  it  is 
inapplicable  since  an  exemption  is  being 
claimed  for  subsections  (d)  and  (f). 

(i)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3)  and  (d): 

(1)  Judijial  Facility  Security  Index 
System  (JUSTICE/USM-OIO). 
These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 

(j)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  only  to  the 
extent  that  release  of  the  disclosure 
accounting  would  reveal  the  identity  of 
a  confidential  source. 

(2)  From  subsection  (d)  only  to  the 
extent  that  access  to  information  would 


reveal  the  identity  of  a  confidential 
source. 

(k)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3)  and  (4). 
(d),  (e)(1),  (2)  and  (3),  (e)(4)(G)  and  (H). 
(e)(5),  (e)(8).  (f)  and  (g): 

(1)  U.S.  Marshals  Service  Freedom  of 
Information/Privacy  Act  (FOIA/PA) 
Files  UUSTICE/USM-012). 
These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2).  (k)(2)  and  {k)(5). 

(1)  Because  this  system  contains 
Department  of  Justice  civil  and  criminal 
law  enforcement,  investigatory  records, 
exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because  to 
release  the  disclosure  accoimting  would 
permit  the  subject  of  an  investigation  to 
obtain  valuable  information  concerning 
the  existence  and  nature  of  the 
investigation  and  present  a  serious 
impediment  to  law  enforcement. 

(2)  From  subsection  (c)(4)  because 
that  portion  of  this  system  which 
consists  of  investigatory  records 
compiled  for  law  enforcement  purposes 
is  being  exempted  from  the  provisions  of 
subsection  (d),  rendering  this  provision 
not  applicable. 

(3)  From  subsection  (d)  because  to 
permit  access  to  investigatory  records 
would  reveal  the  identity  of  confidential 
sources  and  impede  ongoing 
investigative  or  law  enforcement 
activities  by  the  premature  disclosure  of 
information  related  to  those  eiforis.  To 
permit  amendment  of  the  records  would 
interfere  with  ongoing  criminal  law 
enforcement  and  impose  an  impossible 
administative  burden  by  requiring 
criminal  investigations  to  be 
continuously  reinvestigated. 

(4)  From  subsections  (e)(1)  and  (5) 
because  it  is  often  impossible  to 
determine  in  advance  if  investigatory 
records  contained  in  this  system  are 
accurate,  relevcmt,  timely  and  complete 
but.  in  the  interests  of  effective  law 
enforcement,  it  is  necessary  to  retain 
this  information  to  aid  in  establishing 
patterns  of  activity  and  provide  leads  in 
criminal  investigations. 

(5)  From  subsection  (e)(2)  because  to 
collect  information  from  the  subject 
individual  would  serve  notice  that  he  or 
she  is  the  subject  of  criminal 
investigative  or  law  enforcement 
activity  and  thereby  present  a  serious 
impediment  to  law  enforcement 

(6)  From  subsection  (e)(3)  because  to 
inform  individuals  as  required  by  this 
subsection  would  enable  the  subject 
individual  to  identify  confidential 


sources,  reveal  the  existence  of  an 
investigation,  and  compromise  law 
enforcement  efforts. 

(7)  From  subsection  (e)(4)(G)  and  (H) 
because  they  are  inapplicable  since  an 
exemption  is  being  claimed  for 
subsections  (d)  and  (f)  for  investigatory 
records  contained  in  this  system. 

(8)  From  subsection  (e)(8)  because  to 
serve  notice  would  give  persons 
sufficient  warning  to  evade  law 
enforcement  efforts. 

(9)  From  subsection  (f)  because 
investigatory  records  contained  in  this 
system  are  exempt  from  the  provisions 
of  subsection  (d). 

(10)  From  subsection  (g)  because  it  is 
inapplicable  since  an  exemption  is  being 
claimed  for  subsections  (d)  and  (f). 

(m)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3)  and  (4), 
(d).  (e)(2)  and  (3),  (e)(4)(G)  and  (H), 
(e)(8),  (f)  and  (g): 

(1)  U.S.  Marshals  Service 
Administrative  Proceedings,  Claims  and 
CivU  Utigation  Files  (JUSTICE/USM- 
013) 

These  exemptions  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2)  or  (k)(5). 

(n)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because  to 
release  the  disclosure  accounting  for 
disclosures  pursuant  to  the  routine  uses 
published  for  this  system  would  permit 
the  subject  of  a  criminal  or  civil  case  or 
matter  under  investigation,  or  a  case  or 
matter  in  litigation,  or  under  regulatory 
or  administrative  review  or  action,  to 
obtain  valuable  information  concerning 
the  nature  of  that  investigation,  case  or 
matter,  and  present  a  serious 
impediment  to  law  enforcement  or  civil 
legal  activities,  or  reveal  a  confidential 
source. 

(2)  From  subsection  (c)(4)  because  the 
exemption  claimed  for  subsection  (d) 
will  make  this  section  inapplicable. 

(3)  From  subsection  (d)  because  to 
permit  access  to  records  contained  in 
this  system  woud  provide  information 
concerning  litigation  strategy,  or  case 
development,  and/or  reveal  the  nature 
of  the  criminal  or  civil  case  or  matter 
under  investigation  or  administrative 
review,  or  in  litigation,  and  present  a 
serious  impediment  to  law  enforcement 
or  civil  legal  activities,  or  reveal  a 
confidential  source. 

(4)  From  subsection  (e)(2)  because 
effective  legal  representation,  defense, 
or  claim  adjudication  necessitates 
collecting  information  from  all 
individuals  having  knowledge  of  the 
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criminal  or  civil  case  or  matter.  To 
collect  information  primarily  from  the 
subject  individual  would  present  a 
serious  impediment  to  law  enforcement 
or  civil  legal  activities. 

(5)  From  subsection  (e)(3)  because  to 
inform  the  individuals  as  required  by 
this  subsection  would  permit  the  subject 
of  a  criminal  or  civil  matter  under 
investigation  or  administrative  review  to 
compromise  that  investigation  or 
administrative  review  and  thereby 
impede  law  enforcement  efforts  or  civil 
legal  activities. 

(6)  From  subsections  (e)(4)(G)  and  (H) 
because  these  provisions  are 
inapplicable  since  this  system  is  exempt 
from  subsection  (d)  and  (f)  of  the  Act. 

(7)  From  subsection  (e)(8)  because  to 
serve  notice  would  give  persons 
sufficient  warning  to  compromise  a 
criminal  or  civil  investigation  or 
administrative  review  and  thereby 
impede  law  enforcement  or  civil  legal 
activities. 

(8)  From  subsection  (f)  because  this 
system  of  records  is  exempt  from  the 
provisions  of  subsection  (d). 

(9)  From  subsection  (g)  because  it  is 
inapplicable  since  an  exemption  is 
claimed  for  subsections  (d)  and  (f). 

(o)  *  *  *  The  decisions  to  release 
information  from  these  systems  will  be 
made  on  a  case-by-case  basis. 

[FR  Doc.  85-29652  Filed  12-16-65:  8:45  am] 
MLUNQ  CODE  441(MI1-M 


28  CFR  Part  16 
[AAG/A  Ontor  No.  27-S5] 

Privacy  Act;  Exemption  of  Records 
Systems 

agency:  Department  of  Justice. 
action:  Proposed  rule. 

summary:  The  United  States  Marshals 
Service  (USMS),  Department  of  Justice, 
proposes  to  exempt  a  system  of  records 
entitled  "Warrant  Information  System, 
JUSTICE/USM-007"  from  subsections 
(e)(1)  and  (e)(5)  of  the  Privacy  Act. 
These  exemptions  are  necessary 
because  the  relevancy,  necessity, 
accuracy,  timeliness  and  completeness 
provisions  of  subsections  (e)(1)  and 
(e)(5)  would  present  a  serious 
impediment  to  law  enforcement  in  that  it 
is  impossible  to  determine  in  advance 
what  information  collected  in  the  course 
of  a  criminal  investigation  will  be 
important  or  crucial  to  the  apprehension 
of  Federal  fugitives  or  to  the  law 
enforcement  activities  of  other  agencies. 
These  exemptions  will  permit  the  USMS 
to  retain  seemingly  irrelevant,  untimely 
or  inaccurate  information  which,  with 
the  passage  of  time,  would  gain  new 


significance  in  the  criminal 
investigation.  In  addition,  because  a 
new  paragraph  has  been  added  to 
exempt  the  system  from  the  additional 
subsections  (e)(1)  and  (e)(5),  the  USMS 
is  also  republishing  existing  paragraphs 
which  reflect  existing  exemptions  from 
other  subsections.  The  existing 
paragraphs  are  being  republished  only 
to  accomplish  paragraph  redesignation 
and  clarity  in  Title  28,  Part  16,  of  the 
Code  of  Federal  Regulations.  Their 
republication  has  no  effect  on  the  public 
because  such  republication  does  not 
effect  any  new  exemptions. 
date:  Submit  any  comments  by  January 
16, 1986. 

ADDRESS:  Address  all  comments  to  J. 
Michael  Clark,  Acting  Assistant 
Director.  General  Services  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  Room  9002,  601  D 
Street  NW.,  Washington,  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Michael  Clark.  (202-633-4414). 
SUPPLEMENTARY  INFORMATION:  A 
description  of  the  Warrant  Information 
System  is  published  in  the  Notice 
Section  of  today's  Federal  Register. 
This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
•hereby  stated  that  the  order  will  not 
have  "a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information.  Privacy,  Sunshine  Acts. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  that 
CFR  16.101  be  amended  as  set  forth 
below. 

Dated:  November  14, 1985. 

W.  Lawrence  Wallace, 

Assistant  Attorney  General  for 
A  dministration. 

PART  16— {AIMENDEDl 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  28  U.S.C.  509.  510;  5  U.S.C.  301. 
552.  552a:  31  U.S.C.  483a  unless  otherwise 
noted. 

2.  Section  16.101  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  by  redesignating 
paragraphs  (b)(4)  through  (b)(9)  as 
paragraphs  (b)(5)  through  (b)(10);  by 
adding  a  new  paragraph  (b)(4);  and  by 
revising  paragraphs  (d)(5}  through  (7) 


and  (d)(9)  and  paragraphs  (f)(4)  through 
(0(9). 

S  16.101  Exemption  of  MS.  Marshals 
Servics  Systsms— Umttsd  Access,  as 
Indicated. 

(a)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552(a)  (c)(3)  and 
(4).  (d),  (e)(1),  (2)  and  (3),  (e)(4)(G)  and 
(H),  (e)(5),  (e)(8).  (f)  and  (g): 

***** 

(b)  *  •  • 

(4)  From  subsections  (e)(1)  and  (e)(5) 
because  the  requirements  of  these 
subsections  would  present  a  serious 
impediment  to  law  enforcement  in  that  it 
is  impossible  to  determine  in  advance 
what  information  collected  during  an 
investigation  will  be  important  or  crucial 
to  the  apprehension  of  Federal  fugitives. 
In  the  interest  of  effective  law 
enforcement,  it  is  appropriate  in  a 
thorough  investigation  to  retain 
seemingly  irrelevant,  untimely,  or 
inaccurate  information  which,  with  the 
passage  of  time,  would  aid  in 
establishing  patterns  of  activity  and 
provide  investigative  leads  toward 
fugitive  ai^rehension  and  assist  in  law 
enforcement  activities  of  other  agencies. 

(d)  •  •  * 

(5)  From  subsection  (e)(3)  for  the 
reason  stated  in  (b)(6)  of  this  section. 

(6)  From  subsections  (e)(4)(G)  and  (H) 
for  the  reason  stated  in  (b)(7)  of  this 
section. 
***** 

(9)  From  subsection  (g)  for  the  reason 
stated  in  (b)llO)  of  this  section. 

*        *        * '       *        * 

(f)*  *  * 

(4)  From  subsection  (e)(2)  because  the 
requirement  that  information  be 
collected  to  the  greatest  extent  practical 
from  the  subject  individual  would 
present  a  serious  impediment  to  law 
enforcement  because  the  subject  of  the 
investigation  or  prosecution  would  be 
placed  on  notice  as  to  the  existence  of 
the  investigation  and  would  therefore  ba 
able  to  compromise  the  investigation 
and  avoid  detection  or  apprehension. 

(5)  From  subsection  (e)(3)  for  the 
reason  stated  in  (b)(6)  of  this  section. 

(6)  From  subsections  (e)(4)(G)  and  (H) 
for  the  reason  stated  in  paragraph  (b)(7) 
of  this  section. 

(7)  From  subsection  (e)(8)  because  the 
individual  notice  requirement  of  this 
subsection  would  present  a  serious 
impediment  to  law  enforcement  in  that 
the  subject  of  the  investigation  would  be 
alerted  as  to  the  existence  of  the 
investigation  and  therefore  be  able  to 
compromise  the  investigation  cmd  avoid 
detection,  subpoena,  etc. 
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(8)  Pram  subsection  (f)  because 
procedures  for  notice  to  an  individual 
pursuant  to  subsection  (f)(1)  as  to  the 
existence  of  records  dealing  with 
investigations  of  criminal  or  civil  law 
violations  would  enable  the  individual 
to  compromise  the  investigation  and 
evade  detection  or  apprehension.  Since 
an  exemption  is  being  claimed  for 
subsection  (d)  of  the  Act.  the  rules 
required  pursuant  to  subsections  (f)(2) 
through  (0(5)  are  not  applicable  to  this 
system. 

(9)  From  subsection  (g)  for  the  reason 
stated  in  (b)(10)  of  this  section. 

(FR  Doc  85-29653  Filed  12-16-85:  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules;  Proposed  Revision 
of  Rule 

AQENCV:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  schedule  of  fees  charged 
by  the  National  Labor  Relations  Board 
for  document  search  conducted  in 
response  to  requests  for  documents 
made  pursuant  to  the  Freedom  of 
Information  Act  has  not  been  changed 
since  initially  established  in  February 
1975.  These  proposed  revisions  serve 
only  to  change  the  rule  to  reflect  the 
direct  personnel  cost  of  document 
searches  under  current  salary  levels. 
date:  Comments  by  January  16. 1966. 
ADDRESS:  Send  or  deliver  written 
conunents  to:  John  C.  Tniesdale, 
Executive  Secretary.  1717  Pennsylvania 
Avenue  NW.,  Room  701,  Washington. 
DC  20570.  Telephone:  (202)  254-9430. 
FOR  FURTNCR  INFORMATION  CONTACT: 
John  C.  Tniesdale.  Executive  Secretary. 
1717  Pennsylvania  Avenue  NW..  Room 
701,  Washington.  DC  20570,  Telephone: 
(202)  254-9430. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authority  under  section  6  of  the 
National  Labor  Relations  Act,  as 
amended  (49  Stat.  452;  29  U.S.C.  156). 
and  in  accordance  with  the 
requirements  of  section  552(a)(4)(A)  of 
the  Freedom  of  Information  Act.  the 
National  Labor  Relations  Board  hereby 
gives  notice  of  its  intent  to  promulgate  a 
revision  to  its  rule  establishing  a 
uniform  schedule  of  fees  to  p'  vide  for 
recovery  of  the  direct  costs  of  record 
search  and  duplication  incurred  in 
responding  to  requests  for  Agency 


records,  made  pursuant  to  section  552(a) 
(2)  and  (3)  of  this  Freedom  of 
Information  Act.  as  amended  (5  U.S.C. 
552(a)  (2)  and  (3)). 

The  present  fee  schedule  a6  set  forth 
in  S  102.117(c){2){iv){a)  of  the  Board's 
rules  was  established  in  1975  after 
rulemaking  proceedings  (40  FR  2591- 
2592,  January  14. 1975;  40  FR  7290-7291. 
February  19. 1975)  and  provides  for 
charges  of  $1.10  for  each  one-quarter 
hour  or  portion  thereof  of  clerical  time 
and  $2.85  for  each  one-quarter  hour  or 
portion  thereof  of  professional  time.  As 
stated  in  the  rulemaking  notice  (40  FR 
2582)  the  charges  were  based  upon  the 
cost  to  the  Agency  at  that  time  of  salary 
and  persoimel  benefits  for  clerical 
employees  at  the  GS-5  salary  level  and 
professional  employees  at  the  GS-13 
salary  leveL  Current  experience  is  that 
these  grade  levels  continue  to  represent 
the  average  level  at  which  this  work  is 
being  performed.  The  1985  cost  to  the 
Agency  of  salary  and  personnel  beneHts 
for  employees  at  those  grade  levels. 
computed  on  the  basis  of  225  days  (1.800 
hours)  on-duty  time  per  year,  will  be 
$10.15  per  hour  for  clerical  employees  at 
Grade  5,  Step  5,  and  $26.51  per  hour  for 
a  professional  employee  at  Grade  13. 
Step  5.  It  is  therefore  proposed  that  the 
schedule  of  fees  be  revised  to  provide 
for  a  charge  of  $2.50  for  each  one- 
quarter  hour  or  portion  thereof  of 
clerical  time  and  a  charge  of  $6i.60  for 
each  one-quarter  hour  or  portion  thereof 
of  professional  time.  The  other  elements 
of  the  schedule  of  fees,  including  the  10- 
cent-per-page  charge  for  duplication  of 
records,  will  remain  unchanged. 

List  of  Subjects  in  29  CFR  Fart  102 

Administrative  practice  and 
procedure.  Freedom  of  information. 

Accordingly,  it  is  proposed  to  amend 
29  CFR  Part  102  as  follows: 

PART  102— RULES  AND 
REGULATIONS,  SERIES  8,  AS 

AMENDED 

I 

1.  The  authority  citation  for  29  CFR 
Part  102  is  revised  to  read  as  follows: 

Authority:  Sec.  6.  National  Labor  Relations 
Act,  61  Stat.  136,  as  amended  (29  U.S.C.  151, 
156).  Section  102.117(c)  also  issued  under  sea 
552(a)(4)(A)  of  the  Freedom  of  Information 
Act,  80  Stat.  383.  as  amended  (5  U.S.C. 
552(a)(4)(A). 

2.  Section  102.117  is  amended  by 
revising  paragraph  (c){2)(iv)(o)  to  read 
as  follows:  The  introductory  text  of 
(c)(2)(iv)  is  shown  for  the  convenience 
of  the  reader  and  remains  unchanged. 


9  102.117 


and  copying;  requests  for  described 
records;  Mwe  fhoM  for  reaponee;  appeal 
from  denial  of  requeat;  fees  for  document 
search  and  dupWcaMon;  fUea  and  rasorde 
not  lulilect  to  inapection. 


(c)  *  *  • 
(2)  •  •  • 

(iv)  Persons  requesting  records  from 
this  agency  shall  be  subject  to  a  charge 
of  fees  for  the  direct  cost  of  document 
search  and  duplication  in  accordance 
with  the  following  schedules, 
procedures,  and  conditions: 

[a]  Schedule's  of  charges: 

(7)  For  each  one-quarter  hour  or 
portion  thereof  of  clerical  time  $2.50 

[2]  For  each  one-quarter  hour  or 
portion  thereof  of  professional  time 
$6.60 

[3]  For  each  sheet  of  duplication  (not 
to  exceed  8%  by  14  inches)  of  requested 
records  $0.10 

[4]  All  other  direct  costs  of  search  or 
duplication  shall  be  charged  to  the 
requester  in  the  same  amount  as 
incurred  by  the  agency. 
•         •        •        •        • 

Dated,  Washington.  DC.  December  6, 1965. 

By  direction  of  the  Board. 
National  Labor  Relations  Board. 
lohn  C  Trueadale. 
Executive  Secretary. 
[FR  Doc.  85-29506  Filed  12-16-85;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1254 

Use  Of  NARA  Research  Rooms 

agency:  National  Archives  and  Records 

Administration  (NARA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  NARA  proposes  to  amend  its 
regulations  on  the  use  of  personal 
copiers  and  other  types  of  personal 
items  that  may  be  brought  into  research 
rooms  in  the  National  Archives  Building 
and  Washington  National  Records 
Center.  NARA  also  proposes  to  add 
procedures  for  use  of  the  self-service 
high-volume  copies  in  the  National 
Archives  Building.  These  changes  are 
being  made  to  enhance  the  security  of 
records  being  used  by  the  public  and  to 
ensure  proper  handling  of  records  while 
they  are  being  reproduced. 

DATE:  Comments  must  be  received  by 
February  18, 1986. 

ADDRESS:  Comments  should  be  sent  to 
Director.  Program  Policy  and  Evaluation 


Division,  National  Archives  and 
Records  Administration  (NAA). 
Washington,  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 

Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214). 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17, 
1981.  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects  in  36  CFR  Fart  1254 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
Part  1254  as  follows: 

PART  1254— [AMENDED] 

1.  The  authority  citation  for  Part  1254 
continues  to  read  as  followsr 

Authority:  44  U.S.Q  2101-2118. 

2.  Section  1254.26  is  added  to  read  as 
follows: 

§1254.26    Additional  rufes  for  UM  Of 
certain  resaarcti  rooms  in  tti«  National 
ArchivM  Building  and  ttw  Wastiington 
National  Record*  C«frt*r. 

(a)  The  following  procedures  shall  be 
observed  for  use  of  all  archival  research 
rooms  in  the  National  Archives  Building 
and  in  the  Washington  National  Records 
Center  except  the  Microfilm  Research 
Room  and  the  Motion  Pictures  Research 
Room  in  the  National  Archives  Building. 
These  procedures  are  in  addition  to  the 
procedures  specified  elsewhere  in  this 
Part. 

(b)  All  researchers  entering  the 
National  Archives  Building  shall 
complete  the  Equipment  Log  at  the 
guard's  desk  in  the  lobby  in  order  to 
bring  personal  typewriters,  tape 
recorders,  cameras,  etc.,  into  the 
building.  The  log  will  evidence  personal 
ownership  and  will  be  checked  by  the 
guard  when  such  equipment  is  removed 
from  the  building. 

(c)  Researchers  shall  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  staff  on  entering 
the  room.  All  researchers  are  required  to 
sign  each  day  the  Daily  Registration 
Book  at  the  entrance  to  the  research 
room.  Researchers  will  also  record  the 
time  they  leave  the  research  room  at  the 
end  of  the  visit  for  that  day.  Researchers 
are  not  required  to  sign  in  or  out  when 
leaving  the  area  temporarily. 

(d)  Researchers  may  not  bring  into  the 
research  rooms  overcoats,  raincoats, 
hats,  personal  copying  equipment 
including  personal  paper  to  paper 
copiers,  briefcases,  purses,  notebooks. 


notepaper,  note  cards,  folders  or  other 
containers.  These  items  may  be  stored 
on  a  daily  basis  at  no  cost  in  lockers 
available  in  the  hallway  adjacent  to  the 
various  research  rooms.  The  following 
exceptions  may  be  granted: 

(1)  Small  handbags  and  purses  for  the 
storage  of  currency,  credit  cards,  drivers 
licenses  and  other  identification  cards, 
etc.  may  be  brought  into  research  rooms, 
but  are  subject  to  inspectioa  when  the 
researcher  enters  or  leaves  the  room. 
The  guard  or  research  room  attendant 
shall  judge  whether  the  handbag  or 
purse  may  be  considered  small  for 
purposes  of  this  section; 

(2)  Notes,  references,  lists  of  records 
to  be  consulted,  and  other  reference 
materials  may  be  admitted  if  the  Chief 
of  the  branch  administering  the  research 
room  determines  they  are  essential  to  a 
researcher's  work  requirements. 
Materials  approved  for  admission  will 
be  stamjjed  to  indicate  that  they  are  the 
researcher's  property  and  will  be 
presented  to  the  guard  or  attendant 
when  the  researcher  enters  the  research 
room; 

.    (3)  Typewriters,  personal  computers, 
tape  recorders,  and  hand-held  cameras 
may  be  admitted  by  the  Reference 
Service  Branch  Chief  (NNIR)  or  the 
Military  Field  Branch  Chief  (NNMF) 
provided  that  they  are  inspected, 
approved,  and  tagged  prior  to 
admittance;  and 

(4)  Notepaper  and  notecards  provided 
by  the  National  Archives  and 
electrostatic  copies  made  on  copying 
machines  in  NARA  research  rooms 
which  are  marked  with  the  statement 
"Reproduced  from  the  Records  of  the 
National  Archives"  may  be  brought 
back  into  the  research  room  on 
subsequent  visits  but  must  be  presented 
on  entry  to  the  guard  or  research  room 
attendent. 

(e)  NARA  will  furnish  specially 
marked  lined  and  unlined  notepaper  and 
5x8  notecards,  without  charge,  to 
researchers  for  use  in  the  research 
rooms.  Unused  note  paper  and 
notecards  should  be  returned  to  the 
research  room  attendent  at  the  end  of 
the  day. 

(f)  TTie  personal  property  of  all 
researchers,  including  notes, 
electrostatic  copies,  typerwriter  cases, 
tape  recorders,  cameras,  etc.,  will  be 
inspected  before  removal  from  the 
research  room.  Guards  and  research 
room  attendants  may  request  that  a 
responsible  member  of  the  research 
room  staff  examine  such  personal  items 
prior  to  their  removal  from  the  research 
room. 

3.  Section  1254.71  is  added  to  read  as 
follows: 


§  1254.71  Um  Of  ttw  self-servic*  high- 
voiunw  copiw  In  ttt*  National  ArctrtvM 
Building. 

(a)  Researchers  who  wish  to  make 
copies  of  100  or  more  pages  may  use  the 
self-service  copier  in  Room  7Wl  of  the 
National  Archives  Building.  To  make      , 
use  of  this  copier,  researchers  should 
follow  the  procedures  outline  in 
paragraphs  (b)  through  (f)  of  this  secti<m. 

(b)  Researchers  should  inform  a 
research  room  attendant  of  their  desire 
to  use  the  copier  and  should  identify  the 
boxes  containing  the  documents  to  be 
copied.  Individual  documents  to  be 
copied  should  be  tabbed  in  accordance 
with  the  procedures  governing  the 
tabbing  of  documents  and  returned  to 
their  container.  Generally,  requests  to 
use  the  copier  in  7Wl  should  be  made 
half  a  day  before  a  researcher  wishes  to 
begin  copying. 

(c)  The  attendent  will  examine  the 
records  to  determine  if  they  can  be 
copied  on  the  7W1  self-service  copier,  ff 
the  records  are  suitable  for  copying  on 
the  high-volume  copier,  the  attendant 
will  ensure  that  the  containers  are 
brought  to  Room  7Wl  and  will  inform 
researchers  when  they  will  be  available 
there. 

(d)  The  self-service  copier  in  Room 
7W1  may  be  used  between  9  a.m.  and  12 
noon  and  between  1  p.m.  and  5  a.m., 
Monday  through  Friday.  The  continuous 
use  by  individual  researchers  of  this 
copier  may  be  hmited  to  2  hours  if  other 
researchers  wish  to  use  the  machine. 

(e)  Researchers  must  purchase  a 
prepaid  debit  card  from  the  Cashier's 
Office  (Room  G-1)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  to  cover 
the  cost  of  the  copies  they  wish  to  make. 
Researchers  with  deposit  accounts  may 
deduct  the  cost  of  debit  cards  from  sudi 
accoimts.  These  cards,  which  are 
available  in  denominations  of  $20  and 
$100,  will,  when  mserted  in  the  copier, 
enable  the  user  to  make  a  preassigned 
number  of  copies:  as  copies  are  made, 
the  total  value  left  on  the  card  is 
reduced  until  it  reaches  zero.  The  fee  for 
self-service  copies  is  found  in  S  1258.12 
of  this  Chapter. 

(f)  On  completing  their  copying, 
researchers  shall  give  their  debit  card  to 
the  copy  room  attendant,  who  will  verify 
any  remaining  value.  If  the  value  of  the 
card  has  not  been  reduced  to  zero,  the 
attendant  will  issue  a  credit  slip  for  tfae 
unused  portibn.  Researchers  may  obtain 
a  refund  for  that  amount  from  the 
Cashiers'  Office  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
Researchers  with  deposit  accooots  may 
apply  the  amount  of  the  refund  to  such 
accounts.  All  cards  will  be  retained  by 
the  copy  room  attendant. 


BEST  COPY  AVAILABLE 
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Dated:  November  27. 1965. 
Frank  G.  Burks. 

Acting  Archivist  of  the  United  States. 
(FR  Doc  85-29810  Filed  12-16-85:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
(A-S-FRL-2940-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations,  Minnesota 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Proposed  rule. 

summary:  This  notice  proposes  to 
change  the  attainment  status 
designation  for  Air  Quality  Control 
Region  131  (comprised  of  the  seven 
Counties  of  Anoka,  Carver,  Dakota, 
Hennepin,  Ramsey,  Scott  and 
Washington)  in  Minnesota  relative  to 
the  carbon  monoxide  (CO)  National 
Ambient  Air  Quality  Standard.  The 
current  CO  air  quality  status  for  all  of 
AQCR  131  is  nonattainment  of  the 
primary'standard.  In  this  notice.  USEPA 
is  proposing  to  retain  a  primary 
nonattainment  area  of  approximately  15 
square  miles  within  the  City  of  St.  Paul 
and  to  redesignate  the  remainder  of 
AQCR  131  to  attainment.  The  purpose  of 
this  notice  is  to  discuss  the  results  of 
USEPA's  review  of  the  State's 
supporting  data  and  to  solicit  comments 
on  these  data  and  USEPA's  proposed 
action. 

DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  January  16. 1986. 
ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch 

(5AR-26).  230  S.  Dearborn  Street. 

Chicago,  Illinois  60604 
Minnesota  Pollution  Control  Board, 

Division  of  Air  Quality,  1935  West 

County  Road  B-2.  Roseville. 

Minnesota  55113 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Culezian.  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5  AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT 

Delores  Sieja.  (312)  886-€038. 


SUPPLEMENTARY  INFORMATION:  Under 

section  107(d)  of  the  Clean  Air  Act  (Act) 
the  Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  each  area  of  every  State.  See 
43  FR  8962  (Mareh  3, 1978)  and  43  FR 
45993  (October  5, 1978).  These  area 
designations  may  be  revised  whenever 
the  data  warrant. 

The  primary  NAAQS  for  carbon 
monoxide  (CO),  which. is  set  forth  at  40 
CFR  50.8,  is  violated  if.  more  than  once 
in  a  year.  CO  concentrations  exceed 
either  (1)  The  maximum  allowable  8- 
hour  concentration  of  10  milligrams  per 
cublic  meter  of  air  (mg/m*).  or  (2)  the 
maximum  allowable  1-hour 
concentration  of  40  mg/m*. 

USEPA's  criteria  for  supportable 
redesignation  requests,  as  they  pertain 
to  CO,  are  discussed  in  the  following 
USEPA  memoranda: 

1.  June  12, 1979,  from  Richard  G. 
Rhoads.  to  Directors  of  Air  and 
Hazardous  Materials  Divisions,  Regions 
I-X.  Subject:  Section  107  Redesignation 
Criteria. 

2.  April  21. 1983.  from  Sheldon 
Meyers,  to  Directors  of  Air  Management 
Divisions,  Subject:  Section  107 
Designation  Policy  Summary. 

3.  December  23, 1983,  from  G.T. 
Hebns.  to  Chiefs  of  Air  Programs 
Branchs,  Region  I-X,  Subject:  Section  107 
Questions  and  Answers. 

The  USEPA's  policy  relevant  to  CO 
redesignations  is  summarized  as 
follows: 

1.  Generally,  eight  quarters  of  ambient 
air  quahty  data  showing  no  violations  of 
the  NAAQS  are  required  to  support  a 
redesignation  to  attainment. 

2.  All  available  data  relative  to  the 
attainment  status  of  an  area  must  be 
reviewed.  These  data  must  include  the 
most  recent  eigth  consecutive  quarters 
of  quality  assured,  representative  air 
quahty  data,  plus  evidence  of  an 
implemented  control  strategy  that 
USEPA  has  fully  approved.  Available 
modeling  data  must  also  be  considered. 

3.  An  attainment  designation  can  be 
supported  using  the  most  recent  four 
quarters  of  exceedance-free  ambient 
data  if  an  acceptable  state-of-the-art 
modeling  analysis  is  providd  showing 
that  actual,  enforceable  emission 
reductions  are  responsible  for  the 
observed  air  quality  improvement. 

On  March  3, 1978,  (43  FR  9005), 
USEPA  designated  Air  Quality  Control 
Region  (AQCR)  131  (comprised  of  seven 
Counties  of  Anoka.  Carver,  Dakota, 
Hennepin,  Ramsey,  Scott,  and        . 
Washington)  as  nonattainment  for 
carbon  monoxide  (CO).  On  June  18, 
1984,  the  Minnesota  Pollution  Control 


Agency  (MPCA)  requested  that  AQCR 
131  be  redesignated  to  attainment, 
except  for  the  St.  Paul,  Snelling  and 
University  street  corridors  up  to  one 
block  from  the  intersection  of  these 
Avenues.  Specifically,  the  MPCA 
proposed  nonattainment  area  is  defined 
as  follows: 

Along  Snelling  Avenue,  the 
nonattainment  area  would  end  at 
Sherburne  Avenue  on  the  north  and 
approximately  200  feet  south  of  the 
Snelling  and  University  intersection. 
Along  University  Avenue,  the 
nonattainment  area  would  end  at 
Asbury  Street  on  the  east  and  Roy 
Street  on  the  west 

To  support  their  request,  the  MPCA 
submitted  air  quality  monitoring  and 
modeling  data  for  the  Minneapolis/St. 
Paul  area  (Ramsey  and  Hennepin 
Counties).  No  CO  data  were  submitted 
for  the  remaining  five  rural  counties 
because  no  data  are  available.  Air 
quality  monitoring  data  were  submitted 
for  three  monitoring  sites  in  the 
Minneapolis  area,  and  for  five  sites  in 
the  St.  Paul  area  for  the  period  of  1981- 
1983.  Specifically,  for  the  University  and 
Snelling  intersection,  a  special 
monitoring  sudy  as  conducted  for  the 
period  of  April  and  May  of  1983.  In 
addition,  because  of  USEPA's  previously 
expressed  concerns  over  the  possible 
existence  of  isolated,  non-monitored  CO 
hotspots  (localized  areas  with  CO 
standard  violations),  the  Minnesota 
Department  of  Transportation  (MnDOT) 
conducted  modeling  for  the  University 
and  Snelling  intersection  and  three 
nearby  interesections  along  University 
and  Snelling  Avenues.  As  an 
explanation  of  the  reason  for  air  quality 
improvement  in  AQCR  131,  the  State 
discussed  the  implementation  of 
transportation  control  measures.  On 
November  7. 1984.  in  response  to 
USEPA's  request,  the  State  submitted 
traffic  distribution  and  land  use  maps 
for  the  St.  Paul  area. 

USEPA's  Evaluation  of  Technical 
Support  Data 

Monitoring 

The  monitoring  data  submitted  for  the 
period  of  1981-1983  for  the  nine 
monitoring  sites  in  Minneapolis/  St.  Paul 
area  showed  no  violations  of  the  CO 
NAAQS  for  the  most  recent  eight 
quartes  of  data,  except  at  the  two 
University  Avenue  sites.  1549  and  1569. 
in  St.  Paul.  The  requested  nonattainment 
area  includes  the  area  around  sites  1549 
and  1569.  The  special  monitoring  study 
was  conducted  to  determine  whether  the 
hotspot  nature  of  the  CO  problem  at  the 
University  and  Snelling  intersection  was 
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just  limited  to  that  intersection.  The 
study  demonstrated  the  hotspot  nature 
of  the  CO  problem  in  the  vicinity  of  the 
intersection. 

Modeling 

The  State  submitted  modeling 
performed  by  the  MnDOT  for  the 
University  and  Snelling  intersection  and 
three  nearby  intersections  along 
University  and  Snelling  Avenues.  For 
the  modeling  to  be  technically 
acceptable,  it  must  conform  with 
USEPA's  guidelines  which  do  not  allow 
the  calibration  of  modeling  data. 
Calibration  is  a  forced  adjustment  of 
modeled  results  to  match  monitored 
results.  For  the  University  and  Snelling 
intersection.  MnDOT  calibrated  the 
modeling  data  by  forcing  the  modeling 
results  to  match  the  monitored  worse- 
case  concentrations  taken  from  the 
University  and  Snelling  monitors.  For 
the  University  and  Snelling  modeling 
data  to  be  acceptable  uncalibrated  use 
of  the  model  should  have  been 
performed.  For  the  other  three 
intersections,  MnDOT  calibrated  the 
modeling  results  against  the  University 
and  Snelling  concentration  distributions. 
Thus,  MnDOT  has  assumed  that  the 
pattern  of  CO  distribution  at  all  the 
intersections  are  identical.  This  is 
technically  incorrect  because  a  wide 
variation  in  concentration  distribution 
patterns  may  be  expected  due  to 
intersecion-specific  factors  such  as: 
traffic  control  characteristics; 
intersection/traffic  lane  geometry:  and 
traffic  distribution  by  lane.  For  the 
modeling  to  be  acceptable  for  these 
three  non-monitored  intersections,  an 
intersection-specific  analysis  should 
have  been  performed.  In  addition  to  the 
above  concerns,  USEPA  believes  that, 
for  the  requested  redesignation  to  be 
acceptable,  modeling  must  be  performed 
for  all  of  the  intersections  that  might  be 
impacted  by  high  average  daily  traffic. 

Status  of  Five  Rural  Counties 

As  stated  above,  all  the  monitoring 
and  modeling  analyses  have  been 
limited  to  Hennepin  and  Ramsey 
Counties.  No  CO  data  were  submitted 
for  the  remaining  five  rural  counties  in 
AQCR  131  (Anoka,  Carver,  Dakota. 
Scott,  and  Washington]  because  no  data 
are  available.  It  should  be  recognized 
that  the  original  designation  of  these 
rural  counties  as  nonattainment  for  CO 
in  1978  was  based  on  a  conservative 
assumption  by  the  State  and  was  not 
based  on  either  monitoring  or  modeling 
data  specific  to  these  rural  counties. 
USEPA  believes  it  is  acceptable  to 
redesignate  these  five  counties  to 
attainment  because:  (1)  The  urban 
population  is  concentrated  in  Hennepin 


and  Ramsey  Counties.  (It  is  assumed 
that  the  highest  CO  concentrations 
should  be  found  in  these  urban 
counties.);  and  (2)  the  worst-case 
monitors  in  Hennepin  and  Ramsey 
Counties,  with  the  exception  of  those 
near  Snelling  and  University  Avenues, 
show  no  violations  of  the  CO  NAAQS. 

Evidence  of  Air  Quality  Improvement 

SIP  Status 

USEPA  approved  a  CO  SIP  for  AQCR 
131  on  June  16, 1980  (45  FR  40579) 
including  a  State  demonstration  that 
implementation  of  the  transportation 
control  measures  (TCMs)  in  the  1979  SIP 
would  result  in  attainment  of  the  CO 
NAAQS  by  December  31, 1982.  It  is 
clear  from  data  submitted  by  the  State 
and  USEPA's  analysis  of  MPCA's 
redesignation  request  that  MPCA  has 
implemented  all  the  committed  TCM's 
except  for  1)  transit  performance 
funding,  to  be  implemented  in  the  future 
following  the  activation  of  a  new 
Regional  Transit  Authority,  and  2) 
community-oriented  transit 
demonstration  projects.  The  analysis 
shows  that  the  probable  air  quality 
impacts  of  not  implementing  these 
TCM's  is  negligible.  Even  though  the 
majority  of  the  USEPA's  approved  SIP 
measures  have  been  implemented,  and 
those  not  implemented  are  negligible, 
portions  of  AQCR  131  still  have  not 
attained  the  CO  NAAQS.  This 
conclusion  is  based  on  recent  CO 
monitoring  data  at  the  University  and 
Snelling  Avenues.  As  a  result  of  the 
recent  violations  monitored  at  this 
location,  USEPA  formally  notified  the 
State  on  February  24, 1984,  pursuant  to 
section  110(a)(2)(H)  of  the  CAA,  that  the 
current  SIP  was  deficient  in  the  City  of 
St.  Paul  (Ramsey  County)  and  that  it 
must  be  revised.  On  May  20, 1985.  the 
State  submitted  a  revised  CO  SIP  for 
portions  of  the  City  of  St.  Paul  to  USEPA 
for  review  and  approval. 

USEPA  believes  that  the  CO  SIP 
approved  in  1980  is  adequate  to  attain 
and  maintain  the  CO  NAAQS  for  AQCR 
131  with  the  exception  of  portions  of  the 
City  of  St.  Paul  in  Ramsey  County  that  it 
is  proposing  to  maintain  as 
nonattainment  in  this  notice.  Therefore, 
approval  of  the  redesignation  of  AQCR 
131.  with  the  exception  of  portions  of  the 
City  of  St.  Paul,  is  consistent  with 
USEPA's  redesignation  policy.  The 
remaining  area,  however,  is  subject  to 
further  SIP  revision  and  should  remain 
designated  nonattainment  until  USEPA 
has  finally  approved  the  necessary  SIP 
revisions  and  until  the  monitoring  and 
other  data  indicate  that  the  area  has 
attained  the  CO  NAAQS. 


Conclusion 

USEPA  has  reviewed  all  the 
supporting  data  and  believes  the  State 
did  not  provide  sufficient  information  to 
justify  the  State's  proposal  that  the 
University  and  Snelbng  intersection 
area  is  the  sole  hotspot  in  the  area. 
USEPA  believes  that  a  larger  area, 
centered  on  University  and  Snelling 
Avenue,  has  the  potential  for  air  quality 
violations.  To  determine  the  extent  of 
the  area  where  CO  hotspots  might  occur. 
USEPA  reviewed  a  traffic  level  map  for 
St.  Paul  and  a  land  use  map  for  the 
entire  Minneapohs/St.  Paul  urban  area 
provided  by  the  MPCA.  It  was  assumed 
that  most  CO  hotspots  would  occur 
along  arterial  streets,  rather  than 
freeways,  because  the  lower  arterial 
speeds  would  result  in  higher  emissions. 
All  of  the  arterial/arterial  intersections 
with  trafflc  levels  equaling  or  exceeding 
30,000  ADT  (a  traffic  level  cutpoint 
which  USEPA  has  estimated  has  the 
potential  to  produce  local  CO  hotspots, 
based  on  the  CO  levels  and  traffic  levels 
at  the  University  and  Snelling 
intersection)  are  clustered  aiong 
University  and  Snelling  Avenues.  Along 
University  Avenue,  these  potential 
hotspot  intersections  were  fonnd  from 
Eustis  on  the  west  to  Rice  on  the  east 
Along  Snelling  Avenue,  the  potential 
hotspots  were  found  from  Larpenteur  on 
the  north  to  Randolph  on  the  south.  This 
analysis  implies  that  the  mobile  source 
impacts  along  these  portions  of  traffic 
corridors  should  be  given  further 
consideration  and  that  the  "reduced" 
CO  nonattainment  area  should  include 
these  corridors.  Because  the 
nonattainment  area  should  include  all 
major  sources  contributing  to  CO  levels, 
it  should  be  large  enough  to  include  any 
roadways  expected  to  experience  traffic 
changes  in  the  future  as  a  result  of 
transportation  control  measures. 
Therefore,  USEPA  believes  the  primary 
nonattainment  area  should  be  retained 
in  the  following  area: 

A  two  mile  wide  corridor  centered  on 
Snelling  Avenue  extending  from  Randolph 
Avenue  on  the  south  to  l.arpenteur  Avenue 
on  the  north  for  a  length  of  approximately 
five  miles  intersecting  with  a  second  two  mile 
wide  corridor  centered  on  University  Avenue 
extending  from  Eustis  Avene  on  the  west  to 
Rice  Street  on  the  east  for  a  length  of 
approximately  five  miles. 

The  remainder  of  AQCR  131  can  be 
redesignated  to  attainment. 

It  should  be  noted  that  the  size  of  the 
corridors  has  been  selected  to  insure 
that  future  analyses  properly  consider 
traffic  control  impacts  on  roadways 
intersecting  either  Snelling  Avenue  or 
University  Avenue.  The  traffic  data  that 
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USEPA  notes  ihat  its  final  rulemaking 
action  redesignating  portions  of  AQCR 
131  from  prim.Trv  nonattainment  to 
at!d;"ment  r        )  will  make  the  CO 
section  1101  ■         ')  growth  restrictions 
no  longer  ap^.     .ble  in  these  areas. 

All  interested  persons  are  invited  to 
submit  «vritten  comments  on  the 
proposed  redes  jgnation.  Written 
comments  rer.     cd  by  the  date  speciHed 
above  will  be        ^idered  in  determining 
whether  USf.j"     uiU  approve  the 
iec!esignation.  .\f'er  review  of  all 
comments  submiiled.  the  Administrator 
of  i;SEPA  will  publish  in  the  Federal 
R.^aister  the  Agency's  final  action  on  the 
re.:f  signation. 

Under  5  U.g.C.  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-764Z 

Dated:  )une  20. 1985. 
Valdaa  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  85-29788  Filed  12-16-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 
(BERC-250-P] 

Medicare  Program;  Home  Health 
Agencies;  Financial  Security 
Requirements 

Correction 

In  FR  Doc.  85-27810  beginning  on  page 
48435  in  the  issue  of  Monday,  November 
25, 1985,  make  the  following  correction: 

1.  On  page  48444,  in  the  second 
column,  in  §  405.1231  (c](3],  in  the 


seventh  line,  "have  to  had"  should  read 
"have  not  had". 

2.  Also  on  page  48444,  in  the  third 
column,  in  §  405.1231(d)(3)(iii),  in  the 
sixth  line  from  the  top  of  the  column, 
"position"  should  read  "portion". 

3.  On  page  48445.  in  the  first  column, 
in  §  405.1231  (e)(3)(ii),  in  the  third  line, 
"to  be  first"  should  read  "to  the  first". 

BtlXMQ  COOE  1S0S-01-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  572 

[Docket  No.  85-22] 

Agreements  by  Ocean  Common 
Carriers  and  Other  Persons  Subject  to 
the  Shipping  Act  of  1984 

agency:  Federal  Maritime  Commission. 
action:  Proposed  rule. 

SUMMARY:  This  proposes  to  amend  the 
Commission's  agreement  rules  to 
provide  that  agreements  subject  to  the 
Shipping  Act  of  1984  shall  affect  only 
future  or  prospective  activities  between 
or  among  the  parties  and  may  not  relate 
to  or  affect  past  activities  or  events. 
This  should  remove  any  confusion  as  to 
the  activities  which  are  the  proper 
subject  of  agreements  submitted  under 
the  1984  Act. 

DATE:  Comments  on  or  before  February 
18, 1986. 

ADDRESS:  Send  comments  (original  and 
15  copies)  to:  Bruce  A.  Dombrowski, 
Acting  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
(202)  523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Polking,  Director,  Bureau  of 
Agreements  and  Trade  Monitoring, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  (202)  523-5787. 

Robert  D.  Bourgoin,  General  Counsel, 
Office  of  General  Counsel,  Federal 
Maritime  Commission,  Washington, 
DC  20573,  (202)  523-5740 

John  Robert  Ewers,  Director,  Office  of 
Regulatory  Overview,  Federal 
Maritime  Commission,  Washington, 
DC  20573,  (202)  523-5860. 

SUPPLEMENTARY  INFORMATION:  The 

Shipping  Act  of  1984  (the  Act  or  1984 
Act)  (46  U.S.C.  app.  1701  et  seq.) 
requires  that  certain  agreements  among 
ocean  common  carriers  and  among 
marine  terminal  operators  to  engage  in 
specified  activities  be  filed  with  the 
Federal  Maritime  Commission 
(Commission)  (46  U.S.C.  app.  1704). 
Once  these  agreements  become 
effective,  activities  undertaken  pursuant 
to  them  are  exempt  from  the  antitrust 
laws  of  the  United  States  (46  U.S.C.  app. 


1706(a)  (1)  and  (2)).  In  addition,  a  person 
is  prohibited  from  operating  under  an 
agreement  required  to  be  filed  under  the 
Act  that  has  not  become  effective  (48 
U.S.C.  app.  1709(a)(2)). 

Following  enactment  of  the  1984  Act, 
the  Commission  has  received  an 
increasing  number  of  agreements  which, 
in  one  form  or  another,  contain 
provisions  affecting  activities  or  events 
which  occurred  prior  to  their  effective 
dates.  These  provisions  are  particularly 
pervasive  in  the  area  of  marine  terminal 
agreements.  Under  such  arrangements, 
ocean  common  carriers,  which  have 
generally  been  using  port  facilities 
pursuant  to  the  terms  of  pubUc  tariffs  or 
a  previously  effective  agreement,  agree 
with  the  port  for  future  use  of  the 
facilities.  These  latter  agreements  often 
attempt  to  take  into  account  the  use 
which  occurred  prior  to  the  effective 
date  of  the  agreement,  e.g.  in  tonnage 
formulas  or  by  applying  a  new  and 
lower  rate  to  the  previous  usage.  There 
appears  to  be  some  confusion  in  the 
ocean  shipping  industry  over  the 
appropriateness  of  such  provisions.  The 
Commission  is  therefore  initiating  this 
rulemaking  proceeding  to  clarify  the 
matter.' 

Under  section  15  of  the  Shipping  Act, 
1916  (1919  Act)  (46  U.S.C.  app.  801  et 
seq.],  it  was  unlawful,  before  approval, 
to  carry  out  in  whole  or  in  part,  directly 
or  indirisctly,  any  subject  agreement  (46 
U.S.C.  app.  814).  Pursuant  to  this 
mandate,  the  Commission  concluded 
that  it: 

.  .  .  may  not  approve  an  agreement  in  such  a 
way  as  to  render  lawful  that  which  the 
statute  explicitly  declares  unlawful,  and 
therefore  the  Commission  may  not  approve 
an  agreement  so  as  to  validate  conduct  under 
the  agreement  prior  to  its  approval. 

Mediterrannean  Pools  Investigation,  9 
F.M.C.  264,  301  (1966).  See -also. 
Carnation  Co.  v.  Pacific  Westbound 
Conference,  383  U.S.  213,  222  (1966); 
Pacific  Coast  European  Conference  v. 
FMC,  439  F.2d  514,  520  (D.C.  Cir.  1970); 
River  Plate  &  Brazil  Conference  v. 
Pressed  Steel  Car  Co.,  227  F.2d  60  (2d 
Cir.  1955). 

The  principle  enunciated  in 
Mediterranean  Pools  was  used  to 
condemn  clauses  in  several  terminal 
lease  agreements  which  would  have 
made  the  terms  of  such  agreements 
effective  from  the  date  the  assignee 
commenced  the  use  of  the  facilities. 


'The  Commission  has  received  an  infonnal 
request  from  the  Virginia  Port  Authority  and 
Virginia  International  Terminals,  Inc.  to  institute  a 
rulemaking  in  this  area.  In  addition,  the  Port  of 
Portland  has  also  expressed  a  need  for  addressing 
retroactivity  provisions  in  agreements. 


even  if  prior  to  the  Commission's 
approval  of  the  arrangement.  See 
Agreements  Nos.  T-2108  and  T-2108-A, 
12  F.M.C.  110  (1968);  Agreement  No.  T- 
2138 12  F.M.C.  128  (1968).  In  the  latter 
case,  the  Commission  further  noted  that 
even  though  the  assignee's  use  of  the 
terminal  facilities  prior  to  Commission 
approval  was  pursuant  to  the  Port's 
published  tariff,  the  crediting  of 
payments  for  such  use  to  a  minimum/ 
maximum  provision  of  the  preferential 
use  agreement  after  it  was  approved 
constituted  giving  effect  to  the 
provisions  of  an  unapproved  agreement. 
Agreement  No.  T-2138.  12  F.M.C.  at  132. 
See  also.  Pouch  Terminal  Inc.,  20  F.M.C. 
753  (1978).  In  a  later  case,  the 
Commission  determined  that  a  terminal 
lease  agreement's  rental  formula  could 
not  be  applied  to  cargo  handled  prior  to 
the  date  of  the  Commission's  approval 
of  the  agreement.  Virginia  Port 
Authority  Petition  for  Declaratory 
Order.  Docket  No.  81-44.  21  S.R.R.  199 
(November  6. 1981).  affd  sub  nom., 
Portsmouth  Terminals,  Inc.  v.  Federal 
Maritime  Commission,  694  F.2d  281 
(D.C.  Cir.  1982)  (table). 

An  exception  to  the  above  line  of 
cases  is  the  Commission's  decision  in 
Agreement  No.  T-3938,  Between  the 
City  of  Los  Angeles  and  American 
President  Lines,  Ltd.,  unpublished  Order 
served  August  24, 1982.  In  that  case, 
American  President  Lines  (APL)  was 
using  the  Port  of  Los  Angeles'  facilities 
under  a  pre-existing  agreement,  but 
entered  into  a  new  agreement  which 
contained  a  provision  stating  that  the 
compensation  terms  of  the  new 
agreement  would  replace  those  then  in 
effect  as  of  the  date  the  parties  entered 
into  the  agreement  and  not  the  date  the 
Commission  subsequently  approved  the 
agreement.  The  Commission  at  first 
required  that  the  provision  be  deleted. 
However,  following  APL's  petition  for 
reconsideration.*  the  Commission 
concluded  that  the  provision  was  not  the 
type  of  retroactivity  condemned  by 
Mediterranean  Pools  and  its  progeny. 
The  Commission  noted  that,  while  the 
particular  provision  would  result  in 
adjustments  to  compensation  already 
paid  under  another  agreement,  those 
adjustments  would  not  occur  until 
Commission  approval,  and  therefore 
could  be  considered  prospective 
payments  merely  based  on  past  events. 

Passage  of  the  1984  Act  has  now  given 
the  Commission  the  opportunity  to 
reassess  it  position  vis-a-vis  provisions 


which  affect  activities  which  occurred 
prior  to  the  effective  date  of  an 
agreement.  Though,  as  indicated  above, 
these  provisions  generally  appear  in 
marine  terminal  agreements,  they  can 
potentially  be  included  in  any 
agreement  filed  with  the  Commission. 

The  1984  Act  provisions  relating  to 
agreements  appear  to  indicate  that  the 
only  agreements  subject  to  the 
Commission's  jurisdiction  are  those 
which  deal  with  prospective  activities. 
and  not  those  which  somehow  affect 
prior  events  or  activities.  For  example, 
section  4  states  the  the  Act  applies  only 
to  agreements  "to"  engage  in  certain 
specified  activities  (46  U.S.C.  app.  1703). 
This  implies  that  these  arrangements 
will  have  a  prospective  impact.  In 
addition,  section  10(a)  prohibits  anyone 
from  operating  under  an  agreement  that 
has  not  become  effective  (46  U.S.C.  app. 
1709(a)).  Moreover,  the  antitrust 
exemption  provided  under  the  Act 
applies  only  to  agreements  on  file  with 
the  Commission  and  in  effect  when  the 
activity  took  place  (46  U.S.C.  app.  1706). 
These  provisions  support  the 
proposition  that  Congress  intended  that 
the  only  activities  which  can  be  affected 
by  an  agreement  under  the  1984  Act  are 
those  of  a  future  or  prospective  nature. 
The  proposed  rule  reflects  this  position. 

It  should  be  further  noted  that  one  of 
the  primary  arguments  for  including 
retroactive-type  provisions  in  an 
agreement  under  the  1916  Act  was  the 
length  of  time  involved  in  approving  an 
agreement.  The  parties  to  agreements 
asserted  that  they  wanted  to  put  their 
arrangements  into  effect  once  they 
agreed  upon  them  and  not  be  subject  to 
the  vagaries  of  the  isection  15  agreement 
approval  process,  with  the  attendant 
delays.  Whatever  the  merits  of  this 
position,  it  is  less  compelling  under  the 
1984  Act.  Now.  agreements  generally 
become  effective  45  days  after  they  are 
filed  and.  in  certain  circumstances,  can 
become  effective  in  as  little  as  14  days 
after  Federal  Register  notice  of  filing  is 
published. ^Parties  to  terminal  lease 
arrangements  and  other  subject 
activities  can  thus  effectuate  their 
business  relationships  expeditiously. 
There  should  be  no  need,  therefore,  to 
attempt  to  affect  prior  events.  If  the 
parties  to  these  arrangements  somehow 
desire  to  reward  prior  use  of  facilities, 
be  it  either  pursuant  to  a  public  tariff  or 
a  previously  approved  or  effective 
agreement,  it  appears  that  they  can 
accomplish  their  objectives  by  varying 
the  rates  and  charges  to  be  assessed 


'It  should  be  noted  that  the  petition  was  filed  at  a 
time  when  the  parties  were  no  longer  in  a  posture  to 
file  an  amendment  to  their  agreement  to 
prospectively  achieve  what  the  subject  provision 
was  intended  to  accomplish. 


'Moreover,  the  Commission  is  presently 
considering  exempting  certain  types  of  agreements 
from  any  waiting  period  so  that  they  can  become 
effective  upon  filing. 


under  their  new  agreement  and  not  by 
affecting  in  any  way  the  prior  usage. 

The  Commission  has  determined  that 
this  rule  is  not  a  "major  rule"  as  defined 
in  Executive  Order  12291.  46  FR  12193, 
February  27. 1981.  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies:  or  geographic  regions;  or 

(3)  SigniHcant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprised  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
Markets. 

The  Federal  Maritime  Commission 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  that  this  rule  will  not  have  a 
signi^cant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  businesses,  small 
organizational  units  or  small 
governmental  jurisdictions.  The  primary 
economic  impact  of  these  rules  would  be 
on  marine  terminal  operators  and  ocean 
common  carriers,  both  of  which 
generaly  are  not  small  entities. 

List  of  Subjects  in  46  CFR  Part  572 

Antitrust;  Cargo  vessels;  Contracts; 
Maritime  carriers.  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  4.  5,  and  17  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1703. 1704. 
and  1716),  the  Federal  Maritime 
Commission  hereby  proposes  to  amend 
Part  572  of  Title  46  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  572— {AMENDED] 

1.  The  authority  citation  for  Part  572 
continues  to  read: 

Authority:  5  U.S.C  553:  46  U.S.C  app.  1701- 
1707, 170&-1710. 1712  and  1714-in7. 

2.  Section  572.103  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§572.103    Policies 

***** 

(h)  An  agreement  Tiled  under  the  Act 
shall  apply  only  to  prospective,  future  ' 
activities  of  the  parties  and  may  not  in 
any  way  directly  or  indirectly  affect  or 
rely  upon  activities,  events  or  payments 
which  occurred  prior  to  the  effective 
data  of  the  agreement 
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By  the  Commisaion. 
Bnice  A.  DomfarowBld, 
Acting  Secretary. 

[FR  Doc.  85-29816  Piled  12-16-85;  8:45  am] 
nujMO  coot  tn^^^^^t 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2.  21,  74,  78,  and  94 
(Gmt.  Docket  No.  82-334;  FCC  85-SMl 

Establishment  of  a  Spectrum 
Utilization  Policy  for  the  Fixed  and 
Mobile  Services  Use  of  Certain  Bands 
Between  947  MHz  and  40  GHz 

agency:  Federal  Conununicationa 

Commission. 

action:  Proposed  rules. 

summary:  The  Commission  proposes  to 
relax  eligibility  requirements  and  adjust 
channeling  plans  in  the  bands  1.850- 
1.990  MHz.  1.990-2.110  MHz.  6,425-6.525 
MHz.  6.525-6,875  MHz  and  6.875-7,125 
MHz  and  to  impose  minimum  path 
length  requirements  on  Hxed  bands 
above  1  GHz.  This  action  would  provide 
more  options  for  licensees  to  access  the 
microwave  spectrum  and  lead  to  more 
efficient  use  of  the  spectrum.  It  is 
necessary  to  accommodate  growing  use 
of  the  spectrum. 

DATE  Comments  are  due  January  21. 
1986.  Replies  are  due  February  17. 1986. 
ADDRESS:  Federal  Conmiunications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Draper  Campbell,  Office  of 
Science  and  Technology,  Spectrum 
Management  Division,  Frequency 
Allocations  Branch,  202-653-8113. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

47  CFR  Part  2 

Allocations. 

47  CFR  Part  21 

Communication  common  carriers. 
Point-to-point  microwave,  Transmission. 

47  CFR  Part  74 

Point-to-point  microwave. 
47  CFR  Part  78 

Point-to-point  microwave. 
47  CFR  Part  94 

Point-to-point  microwave. 

Second  Notice  of  Proposed  Rule  Making 

In  the  matter  of  Establishinent  of  a 
spectrum  utilization  policy  for  the  fixed  and 
mobile  services'  use  of  certain  bands 


between  947  MHz  and  40  CHs  Gen.  Docket 
No.  82-334;  FCC  85-599. 

Adopted:  November  12. 1965. 

Released:  November  27, 1985. 

By  the  Commission: 

Introduction 

1.  in  this  Second  Notice  of  Proposed 
Rule  Making  (2nd  NPRM)  we  address 
the  issues  of  relaxing  eligibility 
restrictions  and  adjusting  channel  plans 
for  the  following  bands:  1850-1990  MHz 
(1.8  GHz),  1990-2110  MHz  (2  GHz),  6425- 
6525  MHz  (6.4  GHz).  6525-6875  MHz  (6.5 
GHz)  and  6875-7125  MHz  (7  GHz). 
These  issues  were  raised  for  all  bands 
but  the  6.4  GHz  band  in  the  first  Notice 
of  Proposed  Rule  Making  (1st  NPRM)  in 
this  proceeding. '  However,  due  to  the 
Commission's  desire  to  afford 
immediate  and  adequate  remedies  to 
existing  licensees  who  may  be  displaced 
from  12.2-12.7  GHz  (12.2  GHz)  by  the 
direct  broadcasting-satellite  (DBS) 
service,  we  did  not  treat  more  general 
issues  in  either  the  First  Report  and 
Order  (1st  R80)  *  or  the  Second  Report 
and  Order  (2nd  R&O)  in  this  docket.* 

2.  The  1st  NPRM  also  addressed 
several  other  technical  issues  such  as 
frequency  coordination  procedures, 
channel  loading  standards,  minimum 
path  length  requirements,  and 
congestion  measurements.  In  adopting 
the  1st  R&O,  the  Commission  stated  that 
a  number  of  issues  raised  in  the  1st 
NPRM  would  be  addressed  in  a  later 
phase  of  the  proceeding.  We  believe  that 
some  of  these  issues  have  been  affected 
by  changed  circumstances.  Additionally, 
we  have  further  analyzed  the  use  of 
microwave  bands  and  have  determined 
that  some  of  our  proposals  warrant 
minor  modification.  The  following 
paragraphs  discuss  our  original 
proposals  for  bands  between  1.8  and  7 
GHz  and  comments  to  them  and  present 


'  The  7s/  NPRM.  adopted  January  13. 1983.  48  FR 
6730.  proposed  changes  in  the  Commission's  Rules 
to  acconunodate  private  Tixed  users  tvho  might  be 
displaced  from  the  12.2-12.7  CIHz  (12.2  GHz]  band 
by  ttie  re-allocation  of  that  spectrum  to  the 
broadcasting-satellite  service  (see.  Report  and 
Order  in  Gen.  Doc.  80-603.  47  FR  31555  (July  21. 
1982)]  and  to  provide  spectrum  for  growth  by 
private,  broadcast  and  cablecast  entities  in  certain 
fixed  and  mobile  bands  between  1.85  GHz  and  31.3 
GHz.  A  list  of  commenters  is  contained  in  Appendix 
A. 

'The  1st  ReO.  48  FR  50722,  provided  access  in  the 
6525-6875  MHz  and  12.7-13.15  GHz  bands  for  the 
reaccommodation  of  existing  12.2  GHz  private  fixed 
microwave  users  who  may  need  to  vacate  that  band 
in  order  to  permit  the  implementation  of  the 
broadcasting-satellite  service  and  also  completed 
the  allocabon  of  thel7.7-1ft7  GHz  band  (IB  GHz)  for 
private,  common  carrier,  broadcast  auxihary  and 
cuble  operations  (see  Second  Report  and  Order  in 
Gen.  Doc.  79-188,  48  FR  50322  (1963)). 

'The  2ndRH).  50  F*  7338  (February  22. 1985) 
established  new  rules  governing  the  use  of  the  31.0- 
31.3  GHz  band. 


BEST  COPY  AVAILABLE 


revised  proposals  for  comment.  While 
this  2nd  NPRM  deals  primarily  with  the 
issue  of  expanding  access  to  the  bands, 
it  also  takes  up  the  issue  of  minimum 
path  length  requirements  and  protection 
to  satellites  in  the  geostationary  orbit. 
Remaining  technical  issues  and  other 
bands  may  be  the  subject  of  further 
notices. 

1 J  GHz  and  6.5  GHz  Private  Bands 

3.  The  1.8  and  6.5  GHz  bands  are  used 
by  private  entities,  as  provided  for  by 
Part  94  of  the  Commission's  Rules, 
primarily  for  long-haul  voice  and  data 
transmission.  Access  to  these  bands  is 
currently  given  by  §  94.5  to  those  parties 
who  can  establish  eligibility  under  Parts 
81,  87  or  90  of  the  Commission's  Rules, 
except  that  those  whose  sole  basis  for  . 
eligibility  is  established  under 

§  90.75(a)(1),  i.e.,  those  who  conduct 
commercial  activities  in  the  Business 
Radio  Service,  are  prohibited  from  using 
the  bands.* The  channeling  plans  for 
these  bands  currently  provide  for  5  and 
10  MHz  channels. 

4.  In  the  1st  NPRM  the  Commission 
proposed  to  take  the  following  action 
with  regard  to  the  1.8  and  6.5  GHz 
bands. 

(1)  Permit  access  to  the  bands  by  all 
entities  except  common  carriers. 

(2)  Revise  the  existing  5  MHz 
channeling  plan  at  6,525-6,875  MHz. 

(3)  Create  five  new  1  MHz  channel 
pairs  from  the  band  segments  6,525- 
6,530  MHz  and  6,870-6,875  MHz. 

(4)  Create  six  new  20  MHz  channel 
pairs  at  6.525-6,875  MHz  by  combining 
10  MHz  channel  pairs  together. 

(5)  Impose  minimum  path  length 
requirements  of  the  bands. 

(6)  Prohibit  the  transmission  of  video 
signals  at  6,525-^,875  MHz. 

5.  The  comments  generally  supported 
the  proposal  to  create  five  1  MHz 
channel  pairs  from  the  guard  band 
segments  6525-6530  and  6870-6875  MHz. 
American  Petroleum  Institute  (API)  and 
Association  of  American  Railroads 
(ARR)  were  opposed  to  the  proposal  to 
re-pair  the  5  MHz  channels  in  the  6.5 
GHz  band  because  of  potential 
coordination  problems.  The  API.  et  a/., 
also  stated  that  there  is  no  need  for  a  20 
MHz  channeling  plan  at  6.5  GHz.  With 
regard  to  the  proposal  to  permit 
commercial  Business  Radio  Service 
licensees  access  to  these  bands,  parties 
such  as  the  Utilities 

Telecommunications  Council  (UTC),  API 
and  ARR  expressed  concerns  about 
increased  interference  and 
accommodation  of  future  needs  of  the 
currently  authorized  users.  These 


'See  i  94.61(b)  (Note  15). 
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commenters  stated  that  there  is  a  need 
to  preserve  high  reliability  of 
communications  and  argued  that  the 
bands  are  or  will  become  congested  by 
current  eligibles,  and  thus  the  current 
eligibility  restrictions  should  remain 
unchanged.  On  the  other  hand,  some 
entities,  including  business  users  such 
as  May  Department  Stores  and 
microwave  equipment  manufacturers 
apparently  speaking  on  behalf  of 
business  radio  users,  stated  that  they 
need  to  access  the  bands  to  handle  their 
communications  requirements. 

6:  In  the  1st  R60  the  Commission 
stated  that  licensees  with  authorizations 
prior  to  September  9, 1983,  in  the  12.2 
GMz  band  would  have  certain  special 
rights  to  access  other  bands,  including 
the  6.5  GHz  band,  even  if  they  would  not 
normally  not  have  eligibility  to  use  the 
band.  The  1st  R&O,  however,  did  not 
address  the  question  of  what  spectrum 
would  be  used  to  satisfy  new 
communications  requirements  generated 
by  parties  who  would  normally  use  the 
12.2  GHz  band  and  who  are  not  eligible 
for  spectrum  below  12.2  GHz.  In  recent 
years,  the  Commission  has  been 
receiving  an  increasing  number  of 
waiver  requests  to  access  the  6.5  GHz 
band  from  business  service  eligibles  and 
from  entities  who  have  bandwidth 
requirements  greater  than  10  MHz. 
However,  none  of  the  waiver  requests 
so  far  received  have  been  from  licensees 
of  displaced  12.2  GHz  links.  This 
indicates  that  there  is  a  need  to  provide 
additional  spectrum  for  new  users.  We 
believe  that  this  need  should  be 
accommodated  by  rule  rather  than  by 
continued  use  of  waivers. 

7.  Based  on  review  of  the  comments 
filed  in  this  proceeding  and  the  waiver 
requests,  it  appears  that  much  of  the 
demand  for  private  microwave  spectrum 
below  12.2  GHz  could  be  satisfied  by 
removing  the  present  eligibility 
restriction  on  Business  Radio  entities. 
The  Commission  has  conducted  an 
analysis  of  the  current  usage  in  the  1.8 
and  6.5  GHz  bands  and  several  other 
microwave  bands.  This  analysis 
indicates  that  these  two  bands  are 
capable  of  accommodating  growth  in 
certain  geographical  areas.  In  some 
areas,  high  performance  antennas  and 
additional  links  would  be  required  to 
avoid  path  blockage,  but  it  would 
appear  that  substantial  additional  use 
can  be  accommodated  by  relaxing  the 
current  restrictions.  Therefore,  we  are 
proposing  to  expand  access  to  the  1.8 
and  6.5  GHz  bands  to  permit  business 
use.  Similarly,  we  are  proposing  to  allow 
entrepreneurs  to  use  the  1.8  and  6.5  GHz 
bands  as  well.  In  PR  Doc.  83-426,  we 
concluded  that  licensing  entrepreneurs 


to  use  the  1.8  and  6.5  GHz  bands  to  offer 
private  carrier  service  to  Part  94 
eligibles  generally  would  effectively 
negate  the  prohibition  against  use  of 
these  bands  by  Business  Radio  Service 
eligibles. 'Therefore,  we  extended  the 
prohibition  to  entrepreneurs.  In  light  of 
our  intent  to  eliminate  that  restriction 
and  allow  access  by  Business  Radio 
Service  eligibles  into  those  bands,  we 
now  see  no  reason  to  continue  to  restrict 
entrepreneurs  from  using  that  spectrum 
to  offer  a  private  carrier  service  to  other 
Pari  94  eligibles.*  We  recognize  the 
concerns  raised  by  UTC,  API,  AAR  and 
some  others  regarding  the  imporiance  of 
communications  in  the  industrial 
services  and  the  possibilities  for 
congestion  raised  by  their  growth. 
However,  without  speciHc  and  detailed 
information  as  to  the  extent  of 
congestion  that  might  result  ftxjm  our 
proposed  action,  we  cannont  forgo  the 
public  benefits  to  be  obtained.  Oai 
proposal  would  enable  business 
eligibles,  who  are  now  restricted  to  use 
spectrum  at  GHz  and  higher,  to  make 
better  use  of  the  radio  spectrum  and 
would  extend  the  economic  efficiencies 
afforded  by  licensing  of  entrepreneurs. 
We  request  comments  on  whether 
access  for  business  users  and 
entrepreneurs  should  be  delayed  until 
September  1988,  to  permit  continued 
priority  for  displaced  12.2  GHz  users. 

8.  Basically,  these  entities  need  only 
the  capability  of  transmitting  FDM-FM 
and  digital-FM  traffic  for  voice  and  data, 
which  the  existing  technical  standards 
will  accommodate.  We  anticipate  that 
with  newer  technologies,  such  as  new 
modulation  and  multiplexing  techniques, 
the  5  and  10  MHz  wide  channels 
presently  authorized  for  the  bands 
would  be  sufficient  for  a  majority  of 
commercial  applications.^ 

9.  According  to  the  Commission's 
license  data  base,  the  bulk  of  the  20 
MHz  channel  usage  at  6.5  and  12.2  GHz 
supports  the  distribution  of  high  quality 
video  educational  programs,  medical 
diagnostic  activities,  corporate 
communications  (video  conferencing) 
and  similar  types  of  video 


» First  Report  and  Order  in  PR  Doc  83-426  (FCC 
85-53),  released  April  1. 1985,  50  FR  13338  (April  4, 
1965). 

,*In  the  Further  Notice  of  Proposed  Rule  Making 
&i  PR  Doc.  83-426  (FCC  85-454.  adopted  August  7. 
1985.  50  FR  37879  (September  18, 1985)).  we 
proposed  to  permit  operational-fixed  service 
licensees'to  lease  capacity  on  their  private 
microwave  system  for  the  transmission  of  common 
carrier  communications  by  non-dominant  common 
carriers. 

'According  to  the  Commission's  licensing  data 
base,  only  a  few  private  systems  operating  at  6.5 
GHz  employ  parallel  10  MHz  channels,  thus 
indicating  that  a  10  MHz  wide  channel  is  generally 
sufficient  for  most  non-video  needs. 


transmissions.  One  example  of  video 
distribution  is  state-wide  educational 
television  systems  feeding  Instruction- 
Fixed  Television  Service  (ITFS) 
facilities.*  These  systems  typically 
transmit  FM-video  signals  requiring 
bandwidths  of  18  to  20  MHz.  Another 
type  of  video  use  which  has  been 
supported  at  12.2  GHz  is  surveillance. 
This  use  requires  lower  signal  quality 
than  program  distribution  and  employs 
12  MHz  double  sideband  AM 
transmission  as  well  as  20  MHz  FM 
transmission.  Most  of  these  video 
systems  currently  use  the  12.2  GHz 
band,  though  several  are  using  6.5  GHz 
frequencies  imder  waiver,  or  because 
they  were  in  existence  at  6.5  GHz  prior 
to  the  allocation  of  the  12.2  GHz  band 
for  fixed  use  in  the  1970' s. 

10.  We  anticipate  that  allowing  video 
transmissions  in  the  6.5  GHz  band,  by 
rule,  would  have  a  significant  adverse 
impact  on  the  use  of  the  band  for  the 
other  kinds  of  services  using  the  band. 
We  are  also  concerned  that 
accommodating  these  wideband  video 
requirements  could  adversely  affect  the 
12.2  GHz  reaccommodation  process.  Our 
proposals  in  the  1st  NPRM  included 
consideration  of  other  bands  (i.e.,  the  2 
GHz,  7  GHz,  and,  by  comment  to  the  1st 
NPRM.  the  6.4  GHz  bands)  to  handle 
video  requirements.*  Our  revised 
proposals  would  accommodate  video 
operations  in  the  2,  6.4  and  7  GHz  bands 
as  discussed  beiow. 

11.  As  indicated  above,  we  are 
presenting  revised  proposals  for 
comment.  Therefore,  with  respect  to  the 
1.8  and  6.5  GHz  bands  we  request 
comments  on  proposals  to  amend  the 
Commission's  Rules  to: 

(1)  Permit  all  Part  94  eligibles, 
including  entrepreneurs,  to  access  the 
bands,  thus  eliminating  the  business 
radio  service  access  prohibition. 

(2)  Create  five  1  MHz  channel  pairs 
from  the  guardband  segments  6,525- 
6,530  MHz  and  6.870-6,875  MHz,  while 
retaining  the  existing  5  and  10  MHz 
channeling  plans. 

(3)  Impose  a  minimum  path  length 
requirement  as  discussed  below. 

2  GHz  and  7  GHz  TelevisioD  Auxiliary 
Bands 

12.  These  bands  are  currently  used  by 
television  broadcast  entities,  as 
provided  for  by  Part  74  of  the 
Commission's  Rules,  to  support  the 


■nrS  facilities  operate  in  the  2500—2680  MHz 
band  and  are  licensed  in  accordance  with  the 
provisions  of  Subpart  I  of  Part  74  of  the  Rules. 

•The  1st  R60  provided  spectrum  at  18  GHi  that 
can  be  used  to  support  both  FM-video  (20  MHz 
channels)  and  AM-video  (6  MHz  channels) 
requirements. 
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transmission  of  frequency  modulated 
video  signals  between  studios  and 
broadcast  transmitters  sites  (STL's), 
between  facilities  in  different  cities 
(intercity  relay)  and  between  remote 
locatfons  and  broadcast  studios 
(television  pick-up.  ENG). 

13.  In  the  1st  NPRMv/e  proposed  to 
take  the  following  action  with  regard  to 
the  2  and  7  GHz  bands: 

(1)  Permit  equal  access  to  the  bands 
by  private,  cable  and  broadcast  entities 
(common  carriers  would  also  have 
access  but  only  to  provide  service  to 
cable  and  broadcast  entities). 

(2)  Pair  the  existing  25  MHz  channels 
at  7  GHz.  which  would  also  be  available 
on  an  unpaired  basis. 

(3)  Revise  the  channeling  plan  at  2 
GHz.  to  provide  three  20  MHz  channel 
pairs,  which  would  also  be  available  on 
an  unpaired  basis. 

(4)  Impose  antenna  standards  which 
would  parallel  those  imposed  on  the 
private  1.8  and  6.5  GHz  bands. 

(5)  Permit  only  frequency  modulated 
video  in  the  bands. 

(6)  Impose  a  minimum  path  length 
requirement. 

14.  The  broadcast  industry  was 
opposed  to  opening  up  the  bands  to  non- 
broadcast  entities  and  felt  that  the 
bands  should  be  used  on  a  primary 
basis  to  support  electronic  news 
gathering  (ENG)  operations.  NAB  was 
opposed  to  the  implementation  of 
minimum  path  lengths,  particularly  for 
mobile/portable  operations,  and  the 
imposition  of  antenna  standards  for 
mobile  operations.  It  also  stated  that 
because  of  the  nature  of  news  gathering 
operations,  coordination  with  other 
types  of  entities  would  be  very  difficult, 
if  not  impossible. 

15.  On  the  other  hand,  the  cable 
industry  supported  the  concept  of 
permitting  like  users  to  utilize  the  same 
frequencies. '"  NCTA  stated  that  cable 
operators  need  access  to  these  bands  to 
provide  ENG  and  other  remote  pickup/ 
mobile  operations  and  that  cablecasters 
proposed  usage  would  be  no  different 
than  the  usage  currently  being  made  by 
broadcasters.  NCTA  was  not  opposed  to 
the  minimum  path  concept  for  fixed 
operations  but  stated  that  it  should  not 
be  imposed  on  mobile  operations.  M/A- 
COM.  Inc.,  an  equipment  manufacturer. 


'°On  January  7, 1983.  Westingbouse  filed  a 
Petition  for  Rule  Making  seeking  modirication  of 
Part  78  to  permit,  among  other  things,  access  by 
cable  operators  to  the  1990-2110  MHz  and  6875 
MHz  bands  to  provide  ENG  operations.  Action  on 
the  allocatioos  issue  was  deferred  to  Gen.  Doa  82- 
334.  See  MM  Doc.  84-886.  Amendment  of  Part  78  of 
the  Commission's  Rules  concerning  licensing 
procedures  and  reporting  reqOirements  in  the  Cable 
Television  Relay  Service,  i.e..  NPRM.  49  FR  38160 
(September  27. 1984)  and  RaO.  50  FR  23417  (June  4. 
1965). 


also  supported  the  concept  of  expanding 
access  to  the  bands  because  it  feels  that 
inter-service  sharing  would  result  in 
more  flexibility  in  designing 
communications  sjrstems,  increased 
ability  to  satisfy  user  needs  that  cannot 
now  be  met.  lower  equipment  and 
operating  costs,  and  more  efficient  use 
of  the  microwave  spectrum. 

16.  We  have  conducted  utilization 
analyses  of  the  2  and  7  GHz  bands.  Our 
study  shows  that  about  4,700  links  have 
been  authorized  in  the  7  GHz  band  to 
broadcasters,  of  which  75%  of  these 
links  support  fixed  operations  (i.e..  STL 
and  intercity  relay's)  and  25%  support 
mobile  operations  (i.e.,  ENG).  In  both 
cases  the  traffic  is  high  quality  video 
with  accompanying  audio  employing  25 
MHz  channels.  Our  analyses  show  that 
about  5070  links  (assignments)  have 
been  authorized  in  the  2  GHz  band  to 
broadcasters,  of  which  77%  of  these 
links  support  mobile  operations  and  23% 
support  Hxed  operations.  In  both  cases 
the  traffic  is  high  quality  video  with 
accompanying  audio.  The  band  is 
channelized  for  six  17  MHz  channels 
and  one  18  MHz  channel.  The 
authorized  links  support  normal  day-to- 
day activities  such  as  point-to-point 
transmission  of  continuous  program 
material  and  routine  mobile  unit 
coverage  of  live  program  materials. 
However,  at  random  times  and  random 
locations,  a  news  event  may  occiu: 
which  attracts  a  large  number  of  mobile 
units.  Given  the  unpredicatability  of 
these  events  and  the  desirability  to 
provide  a  high  quality  broadcast  signal 
to  the  pubhc.  it  is  essential  that  there  be 
sufficient  capacity  in  the  band  and  that 
users  coordinate  use  of  the  band  to 
prevent  harmful  interference.  According 
to  the  broadcast  industry  commenters, 
most  broadcasters  prefer  to  use  the  2 
GHz  band  for  mobile  operations.  This  is 
because  of  ideal  propagation 
characteristics,  which  include  permitting 
bouncing  signals  off  buildings.  Usually  it 
is  only  in  the  major  television  markets 
that  extensive  mobile  use  is  made  of  the 
7  GHz  band,  apparently  because  there  is 
not  sufficient  capacity  at  2  GHz.  Further, 
it  is  primarily  in  rural  areas  that 
extensive  Fixed  use  is  made  of  the  2  GHz 
band. 

17.  In  some  cases  it  is  not  the  operator 
of  a  broadcast  station  or  cable  system 
who  produces  program  material,  rather 
is  a  network.  For  example,  there  are 
sports  and  news  networks  which 
provide  programming  services.  These 
networks  also  need  access  to  spectrum 
for  mobile  services  for  the  delivery  in 
realtime  of  program  material.  In  the 
same  view,  cable  system  operators  that 
elect  to  produce  their  own  program 
material  have  similar  needs.  Currently. 


broadcast  networks  are  eligible  for 
licensing  in  these  bands.  We  believe 
such  provisions  should  also  extend  to 
cable  networks  and  cable  system 
operators.  Therefore,  we  proposed  to 
extend  access  to  the  1.990-2,110  and 
6,876-7,175  MHz  bands  to  cable  network 
entities  and  cable  system  operators  for 
mobile  remote  pickup  (ENG)  use  only." 
The  technical  provisions  of  Part  74. 
Subpari  F  would  apply  to  these 
licensees. "Other  production  entities 
could  apply  for  operation  in  the  6,425- 
6,525  MHz  band. 

18.  Currently,  the  2  and  7  GHz  bands 
are  allocated  on  a  primary  basis  to  both 
the  fixed  and  mobile  services.  This  dual 
allocations  has  resulted  in  some 
complications  in  carrying  out 
coordination  and  operations  within 
these  bands.  Coordination  between 
Tixed  links  is  generally  static  since  once 
a  link  is  installed  little  change  takes 
place.  Coordination  involving  mobile 
operations,  on  the  other  hand,  is 
dynamic,  for  as  mobile  links  move 
about,  coordination  must  be  effected 
again  with  all  fixed  and  mobile 
operations.  Broadcasters  have  set  up 
local  coordinating  committees  composed 
of  licensees  in  the  area  which  act  as 
clearing  houses  for  spectrum 
requirements  on  a  real  time  basis  using 
either  dedicated  wire-lines  or  radio 
communications.  The  close  cooperation 
of  licensees  in  scheduling  the  shared  use 
of  spectrum  has  worked  well  in  major 
mari(ets  such  as  Los  Angeles  and 
Washington.  DC.  Considering  the 
circumstances,  we  will  address  the 
coordination  of  these  bands  in  a 
separate  furture  Mass  Media  docket. 

19.  One  way  to  reduce  coordination 
complications  may  be  to  eliminate 
mixed  co-equal  allocations;  i.e.,  have 
either  the  fixed  service  primary  or  the 
mobile  service  primary,  but  not  both.  As 
noted  above,  75%  of  the  links  authorized 
in  the  7  GHz  band  are  fixed.  Likewise,  a 
majority  of  the  assignments  in  the  2  GHz 
band  are  mobile  and  the  band  appears 
better  suited  propagationally  for  mobile 
operations.  Therefore,  it  may  prove 
beneficial  to  reallocate  the  7  GHz  band 
to  fixed  primary,  mobile  secondary  and 
to  reallocate  the  2  GHz  band  to  mobile 
primary,  fixed  secondary.  We  request 


"  In  Docket  MM  85-126.  we  have  already 
proposed  to  allow  cable  networks  entry  to  aural 
broadcast  remote  pickup  spectrum.  Notice  of 
Proposed  Rule  Making.  FCC  85-215.  50  FR  1955 
(May  9. 1965). 

"We  have  proposed  to  modify  the  channeling 
plans  that  broadcasters  use  for  the  2  and  7  GHz 
bands  by  dividing  the  bands  into  segments.  See 
Notice  of  Proposed  Rule  Making.  FCC  85-64.  50  8172 
(February  2ft,  1965).  If  we  adopt  the  proposals 
herein,  the  channeling  arrangement  adopted  in  that 
proceeding  tvill  apply  to  the  new  eligible*. 
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comments  on  the  merits  of  such  an 
approach. " 

20.  In  summary,  with  respect  to  the  2 
and  7  GHz  bands,  we  are  proposing  to 
amend  the  Commission's  Rules  to: 

(1}  Permit  cable  system  operators  and 
network  entities  to  access  the  bands  for 
transmission  of  video  signals.  Use  of 
this  spectrum  for  direct  delivery  of  video 
programming  to  the  general  public  or 
multi-channel  cable  distribution  would 
not  be  permitted.  ^* 

[2]  Apply  the  technical  provisions  of 
Parts  74  to  the  newly  eligible  entities. 

(3)  Impose  a  minimum  path  length 
requirement  for  fixed  operations  as 
discussed  below. 

6.4  GHz  Video  Band 

21.  A  number  of  broadcast 
commenters  to  the  1st  NPRM  stated  that 
expanded  access  to  the  2  and  7  GHz 
bands  for  video  transmissions  by  non- 
broadcasters  could  not  be 
accommodated  due  to  existing 
congestion  in  many  of  the  top 
metropolitan  areas.  Further,  they  stated 
that  the  additional  spectrum  should  be 
allocated  to  support  their  own  growth 
requirements.  Harris  and  M/A-COM. 
two  equipment  manufacturers,  and 
several  other  commenters  to  the  1st 
NPRM  suggested  that  access  to  the  6.4 
GHz  band  should  be  expanded  to 
support  the  mobile/portable 
requirements  of  broadcasters, 
cablecasters  and  others.  In  particular. 
M/A-COM  suggested  that  the  band 
should  be  channelized  into  20  MHz 
bandwidth  channels  to  support  FM/ 
video  transmission. 

22.  The  6.4  GHz  band  is  currendy 
allocated  to  the  mobile  service.  Common 
carriers  have  access  on  a  primary  basis 
to  provide  service  to  broadcasters  for 
mobile  television  pickup,  as  provided  for 
by  Subpart  J  of  Part  21,  Local  Television 
Transmisison  Service  (see  §  21.801  et 
se^.). '^Broadcasters  also  have  access  to 


"  We  expect  that  over  time,  exiiting  mobile 
operations  would  migrate  to  the  2  and  6.4  GHz 
Iwnds  while  existing  fixed  operations  would 
migrate  to  the  7  CHz  band.  Comments  should  be 
consider  appropriate  transition  procedures. 

"Spectrum  for  multi-channel  distribution  to 
available  in  the  12.7—13.15  and  1&14— 1S.S8  CHz 
bands. 

"Currently,  seventy  licenses  have  been  granted 
to  fifty-six  carriers,  pennitting  service  anywhere 
within  a  company's  franchise  telephone  service 
area  or,  where  no  state  franchise  service  area  is 
designated,  anywhere  in  the  continental  U,S. 
Common  carriers  primarily  use  the  band  to  provide 
occasional,  temporary  television  service  to 
broadcasters  to  relay  news  and  sporting  events  or 
special  programming  on  a  short  haul  basis  for 
periods  up  to  six  months.  However,  because  the 
Part  21  rules  do  require  notification  to  the 
Commission  when  service  is  implemented,  actual 
usage  of  the  6.4  GHz  band  by  the  carriers  is  not 
known. 


the  band,  but  on  a  secondary  basis,  to 
provide  mobile  television  pickup,  as 
provided  for  by  Subpart  F  of  Part  74. 
Television  Broadcast  Auxiliary  Stations 
(see  §  74,602  [Note  3]].'*  In  comparison 
to  the  number  of  mobile  licenses  in  other 
bands,  there  are  relatively  few  licenses 
in  the  6.4  GHz  band.  It  appears  that  it 
can  support  an  increased  number  of 
authorized  users  without  impairing 
service.  Because  of  the  need  to  find 
additional  specturm  to  support  mobile 
video  operations,  we  are  proposing  to 
modify  eligiblity  criteria  to  permit 
access  on  a  co-equal  basis  by  common 
carriers,  broadcasters,  private  users, 
cable  system  operators  and  network 
entities." 

23.  Part  21  does  not  impose  a 
channeling  plan  on  the  6.4  GHz  band;  it 
does,  however,  limit  the  maximum 
channel  bandwidth  to  30  MHz.  see 

§  21.804.  Part  74  does  impose  a 
channeling  plan;  it  consists  of  four  25 
MHz  channels  centered  on  6.437.5. 
6.462.5,  6,487.5  and  6.512.5  MHz.  see 
S  74.002.  As  indicated  above, 
broadcaster  use  of  this  band  is 
secondary  to  common  carrier  usage. 
Channelization  of  the  6.4  GHz  band  into 
20  MHz  channels,  as  suggested  by  M/A- 
CCM,  would  provide  five  channels. 
However,  if  future  growth  of  mobile 
video  operations  is  to  be 
accommodated,  more  than  five  channels 
may  be  needed. 

24.  In  a  recent  paper,  one 
manufacturer  indicated  that  it  has 
developed  a  12.7  GHz  radio  employing 
AM-video  emission  (C3F/F3E)  which 
may  provide  signal  qualify  as  good  as 
FM-video.  This  new  radio  uses  a 
narrower  bandwidth  for  the 
transmisison — 7  MHz  for  the  video 
signal  and  1  MHz  for  the  audio  signal. 
Other  manufacturers  are  also  working 
toward  using  narrow  bandwidth  AM 
emission  for  video  transmission.  '^  Thus. 


"Currently  nine  licenses  have  been  granted  to 
three  broadcast  entities. 

"On  July  25. 1985,  the  Commission  adopted  a 
Report  and  Order  in  Doc.  84-609  (FCC  85-388, 
released  September  13. 1965.  50  FR  39101 
(September  27, 1985)].  which  re-allocated  the  band 
segment  2483.5-2500.0  MHz  to  the 
radiodetermination-salelljte  service.  As  a  result, 
new  fixed  and  mobile  operations  which  would  have 
used  this  spectrum  will  now  have  to  find  other 
spectrum  to  satisfy  their  requirements. 

"Strauss.  Hsu  and  Morgiotta,  "Spectrum 
Conservation  with  High  Performance  SSB 
Microwave  Carriage  of  Multiple  Television 
Signals,"  Proceedings  of  the  38th  Annual  Brodcast 
Engineering  Conference,  1964. 

Conner,  W.A.,  "Mixed  Video-Message 
Performance  of  a  Microwave  SSB-AM  System" 
Proceedings  of  the  International  Communications 
Conference.  1984. 

Also  see  comments  of  Hughes  Aircraft  Compaity. 
Microwave  Communications  Products,  in  Docket 
MM85-36. 


it  appears  that  narrow  band  video 
systems  may  prove  practical  for  this 
band  in  the  near  future. 

25.  Therefore,  we  are  proposing  an 
additional  plan  of  six  8  MHz  cfaannd 
pairs,  which  will  support  AM-video 
(C3F/F3E).  This  form  of  emission, 
transmitted  over  a  8  MHz  charmel  may 
not  now  provide  the  signal  quality  that 
many  desire;  however,  we  are  faced 
with  a  shortage  of  spectrum  and  use  of 
this  emission  form  appears  worthy  of 
pursuit.  The  proposed  six  8  MHz 
channel  pairs  would  occupy  only  96 
MHz  of  the  100  MHz  allocated: 
therefore,  we  could  also  create  two  1 
MHz  channel  pairs  which  could  be  used 
to  support  aural  braodcast  needs.  As  an 
alternative  to  this  approach,  we  request 
comments  on  the  concept  of  dividing  the 
band  into  1  MHz  segments,  as  discussed 
above  for  the  2  and  7  GHz  bands,  and 
permitting  the  stacking  of  any  number  of 
these  segments  to  arrive  at  a  charmel 
width  appropriate  for  the  specific 
application. 

26.  We  are  proposing  the  additional 
channeling  plan  in  order  to 
accommodate  new  video  transmission 
requirements  and  relieve  congestion  in 
the  top  television  market  areas.  Our 
proposal  would  permit  the  transmission 
of  both  AM-video  {C3F/F3E)  and  FM- 
video  (F3F)  signals  in  this  band. 
However,  in  revising  and  expanding  the 
scope  of  Bulletin  No.  lOD,  "Interference 
Criteria  for  Microwave  Systems  in  the 
Private  Microwave  Services,"  The 
Electronic  Industries  Association  (EIA) 
has  found  that  the  mixing  of  these  two 
forms  of  emission  within  the  same  band 
may  not  provide  for  elective  use  of  the 
spectrum.  Therefore,  we  are  seeking 
comments  on  whether  or  not  emissions 
in  this  band  should  be  restricted  to  AM- 
video  (C3F/F3E)  to  conserve  spectrum. 
If  so,  what  would  be  a  reasonable 
grandfathering  provision  for  FM-video 
equipments  now  using  the  band. 

27.  In  order  to  provide  for 
coordination  in  the  6.4  GHz  band  under 
the  proposed  eligibility  criteria,  we 
would  apply  the  procedure  already  in 
effect  for  the  band.  This  is  set  forth  in 

§  21.100  of  the  Commission's  Rules, 
dealing  with  common  carriers.  However, 
we  request  comments  and  suggestions 
for  alternatives  to  the  procediu-e  in  light 
of  the  foreseen  operations.  We  also 
request  comments  on  whether  a 
aecondary  allocation  to  the  fixed  service 
would  be  useful  and  appropriate  for  this 
band  and  how  coordination  could  be 
carried  out  with  such  an  allocation. 

28.  In  summary,  with  respect  to  the  6.4 
GHz  band,  we  are  proposing  to  amend 
the  Commission's  Rules  to: 
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(1)  Permit  all  Part  21.  74.  78  and94 
eligibles  to  access  the  6.4  GHz  band  for 
transmission  of  video  signals  only.  Use 
of  this  spectrum  for  direct  delivery  of 
video  programming  to  the  general  public 
or  for  multi-channel  cable  distribution 
would  not  be  permitted. 

(2)  Provide  an  8  MHz  channeling  plan 
for  all  users  in  addition  to  the  25  MHz 
channeling  plan  existing  in  Part  74. 

(3)  Require  frequency  coordination  of 
proposed  links  and  amendments  to 
existing  links  as  currently  required  by 

§  21.100. 

Minimum  Path  Lengths 

29.  In  the  1st  NPRM,  the  Commission 
proposed  to  impose  minimum  path 
length  requirements  on  the  microwave 
bands  in  order  to  discourage  the  use  of 
lower  microwave  bands  for  short-haul 
communications  paths.  With  some 
exceptions,  the  commenters  to  the  1st 
yV/VIAf  generally  supported  the  concept 
of  imposing  minimum  path  length 
requirements  on  fixed  links  in  bands 
below  17.7  GHz.  However,  they  were 
concerned  about  the  practicality  of  the 
scheme  proposed,  whereby  the  country 
would  be  broken  into  twenty-one  zones 
for  purposes  of  calculating  appropriate 
path  length  by  frequency  band.  As  an 
alternative  to  the  scheme  proposed  in 
the  1st  NPRM.  the  EIA  suggested  that  a 
more  simple  scheme  should  be 
employed,  taking  into  account  low 
power  (<1  watt)  and  high  power  (>1 
watt)  systems.  EIA  suggests  the 
following  minimum  distances. 


(OT^erty 

MiniffiuiH  pstt>  tongtti 
(Momeler) 

Fraquancy  tMfvl 

poi»«r 
(>1  W) 

Low 
po««r 
«1  W) 

185010  2.110 „_ 

6.525  to  7.125 

12^00  to  13.250 

17.700  to  19.700. ._ 

17 

17 

S 

0 

5 

5 
2 
0 

30.  The  Commission's  Rules  already 
contain  path  length  criteria  for  some 
bands.  In  the  Second  Report  and  Order 
in  Doc.  18920, "the  Commission  imposed 
minimum  path  length  requirements  on 
common  carrier  usage  of  bands  below 
17.7  GHz.  These  minimum  path  length 
requirements  are  set  forth  in  §  21.710 
and  repeated  in  the  table  below. 


Frequency  band  (g■ga^«rtz) 


2.110  to  etao.. 

2.160  to  2.180.. 


Mniniijin 

pain 

•eogin 

(luiofne- 

ler) 


Fraquanqr  band  (ygaham) 


3.700  to  4^00 

5.025  to  6.425.. 
10.700  to  11.700- 


Mminiuni 


(Moma- 


17 
17 
5 


31.  We  have  calculated  the 
distribution  of  average  and  median  path 


lengths  for  existing  fixed  links  for 
several  bands.  Additionally, 
calculations  were  made  to  determine  the 
percentage  of  links  which  were  less  than 
either  17  km  for  operations  under  10.7 
GHz  or  5  km  for  operations  between  10.7 
GHz  and  17.7  GHz.  The  results  of  these 
calculations  are  tabulated  below: 


Fraquancy  band  (megahany) 


1.850  to  1M0... 
1.990  to  2.110... 
2.1 10  to  2.130... 
2.130  to  2.150... 
3.700  to  4.200 ... 
S.92S  to  6.425 ... 
6.425  to  6.525 ... 
6.S2S  to  6.875 ... 
6.875  to  7.125... 
10.700  to  11.700... 
12.200  to  12.700. 
12.700  to  13.150. 
13.150  to  13.250... 
17.700  to  19.700.. 
212.00  to  23.600.. 


Palti  lifiglh 


Avaraga 


30.7 
40J 
30.3 
23.4 
41.6 
3M 
n/a 
32.7 
30J 
22.S 
14.4 
17.1 
10.2 
4.0 
1.4 


20.4 

37.0 
26.0 
19.0 
41.3 
37.6 

n/a 
32.2 
25.5 
10.1 

0.8 
14.7 
16.5 

3.1 

0.7 


Nuntoar 
olllud 

Mia 


7.436 

307 

1.305 

4.162 

43.030 

31.572 

n/a 

12.280 

077 

11.517 

2^57 

70,887 

576 

462 

1.196 


lei  Ma 
<  =  fnndH 


(Uoma- 


17 

17 

17 

17 

17 

17 

n/a 

17 

17 

S 

5 

5 

5 

5 
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27.0 
15.3 
24.S 
4S.7 
2.8 
5.7 
•/a 

21.7 
31.8 
S.4 
32.0 
3.8 
0.0 
n/a 
n/a 


Type  of 

antity  (njla 

pwl) 


04 

74 

21 

04 

21 

21 

21.74 

04 

74 

21 

04 

74/78/94 

21/74/94 

aH 

21  and  94 


The  Table  shows  that  common 
carriers  (Part  21)  have  a  low  percentage 
of  links  that  do  not  meet  the  minimum 
path  distance,  since  they  are  placing 
shorter  paths  in  the  higher  bands. 

32.  Chir  analysis  does  not  indicate  that 
any  significant  advantage  would  be 
gained  by  having  a  minimum  path  length 
scheme  which  is  dependent  on 
transmitter  power,  as  proposed  by  EIA. 
Since  it  is^oiu*  goal  to  encourage  the  use 
of  the  less-used,  higher  frequency  bands, 
e.g..  18  and  22  GHz  where  equipment  is 
now  readily  available,  for  short  path 
lengths,  we  propose  to  adopt  the 
following  minimum  path  length  values. 
These  values  would  be  applicable  to  all 
fixed  links  applied  for  following  the 
adoption  of  a  Report  and  Order  in  this 
proceeding.  However,  in  order  not  to  be 
unnecessarily  restrictive  in  uncongested 
areas,  we  would  license  links  not  in 
accordance  with  the  criteria  so  long  as 
their  operation  would  not  preclude 
additional  links  operating  in  accordance 
with  the  criteria.*"  Further,  minor 
modifications  to  grandfathered  systems 
not  in  accordance  with  the  criteria 
would  be  allowed  as  well. 


Frequency  band  (megahertz) 


Bakiw  1.860 -„ 

1.850  to  2.1 10. 

6.425  to  7, 125 

12.200  to  13.250- 
Abova  17.700.. 


lafutti 
(Mtome- 


n/a 

11 

17 

5 

n/a 


"FCC  74-€57.  39  FR  25490  (11  July  1974) 


*o  This  would  tie  similar  to  the  approach  taken 
with  antenna  slandarxis  in  these  bands.  We 
normally  permit  the  use  of  less  efficient,  Category  B, 
antennas  in  areas  not  subject  to  frequency 
congestion  but  may  require  the  use  of  a  hir^ 
performance.  Category  A.  antenna  where 
interference  can  l>e  resolved  by  its  use. 


As  an  exception,  these  minimums 
would  not  apply  to  reaccommodation  of 
the  existing  12.2  GHz  links;  however,  we 
encourage  these  users  to  consider  higher 
frequencies  for  short-hop  requirements. 

33.  For  long-haul  networks  with 
multiple  links  where  some  links  are  less 
than  17  km,  some  additional  costs  may 
be  incurred  because  the  shorter  links 
would  have  to  use  18  GHz  or  higher 
equipment.  Several  commenters  pointed 
out  that  mixing  frequency  bands  in  a 
single  network  is  not  preferable. 
However,  mixing  of  1.8,  2.1,  6.5  and  12.2 
GHz  band  frequencies  in  the  same 
system  is  already  a  fairly  common 
practice,  and  we  believe  that  such 
mixing  using  18  GHz  or  higher  frequency 
equipment  would  not  be  unduly 
burdensome. 

Protection  of  Geostationary  Orbit 

34.  With  the  United  States  ratiFication 
of  the  Final  Acts  of  the  1979  World 
Administrative  Radio  Conference  (1979 
WARC)  on  September  6, 1983,  the 
Commission  is  obliged  to  adhere  to  their 
provisions.  One  of  Uiese  provisions. 
Article  27  of  the  international  Radio 
Regulations,  imposes  antenna  pointing 
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restriction  and  power  limitations  on 
terrestrial  stations  operating  in  co- 
equally  shared  bands  with  the  Fixed- 
satellite  service  (Earth-to-space).  These 
restrictions  are  necessary  to  protect  the 
geostationary  orbit  from  harmful 
interference  caused  by  terrestrial 
services.  In  this  2nd  NPRM  we  are 
taking  the  opportunity  to  propose 
appropriate  amendments  of  the 
Commission's  Rules  govering  the  use  of 
spectrum  between  6,425  and  7,075 
MHz.*'  This  spectrum  is  currently 
shared  both  domestically  and 
internationally  on  a  primary  basis  by 
space  and  terrestrial  radio  services  and, 
therefore,  it  is  appropriate  to  impose  the 
Article  27  limitations  on  terrestrial 
services.  The  proposed  changes  would 
impose  antenna  pointing  restrictions 
and  power  limitations  on  EIRP  as  well 
as  transmitter  power  delivered  to  the 
antenna. 

Conclusion 

35.  In  this  2nd  NPRM.  we  are 
proposing  to  relax  eligibility  restrictions 
on  access  to  microwave  spectrum 
between  about  2  and  7  GHz  in  order  to 
satisfy  unmet  communications 
requirements.  Specifically,  the 
Commission  is  proposing  (1)  to  permit 
business  service  licensees  and 
entrepreneurs  access  to  the  1.8  and  6.5 
GHz  private  bands,  (2)  to  permit 
cablecasters  and  network  entities 
access  to  the  2  and  7  GHz  broadcast 
auxiliary  bands  and  (3)  to  permit 
broadcasters,  cablecasters,  program 
producers  and  other  video  users  access 
to  the  6.4  GHz  common  carrier/ 
broadcast  auxiliary  band.  Our  analyses 
indicate  that  there  is  sufficient  spectrum 
to  accommodate  these  expanded  uses  of 
the  spectrum  and  we  believe  that  it  is  in 
the  public  interest  that  they  should  be 
permitted.  We  are  also  proposing  to 
impose  minimum  path  length  criteria  on 
fixed  links  in  order  to  promote  the  use  of 
high  frequencies  for  short  paths  and  low 
frequencies  for  long  paths.  Finally,  in 
order  to  protect  satellites  on  the 
geostationary  orbit  from  receiving 
harmful  interference,  we  are  proposing 
to  implement  in  our  domestic  rules  the 
provisions  already  adopted 
internationally  for  the  bands  of  interest. 
Comments  on  these  proposals  or 
suggestions  for  alternatives  to  these 
proposals  are  invited. 


"  We  are  also  proposing  a  minor  amendment  to 
§  94.77  to  renecl  changes  made  previously  in  Ihe 
allucalions  for  Ihe  bands  12.5-12.7  CHi  and  12.7- 
12.75  GHz. 


Initial  Regulatory  Flexibility  Analysis 

36.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission 
finds  as  follows: 

37.  Reason  for  Action:  To  relax 
eligibility  restrictions  on  bands  between 
2  and  7  GHz  in  order  to  expand  access 
to  the  bands;  and  to  impose  minimum 
path  length  requirements  on  fixed 
operations. 

38.  Objective:  The  Commission  is 
advancing  this  proposal  to 
accommodate  continued  growth  in  the 
Tixed  and  mobile  services  use  of 
spectrum  above  1  GHz. 

39.  Legal  Basis:  The  proposal  action  is 
authorized  under  section  4(i),  30d(f). 
303(g),  303(r),  and  331(a)  of  the 
Communications  Act  of  1934,  as 
amended,  which  authorize  the 
Commission  to  make  such  rules  and 
regulations  as  may  be  necessary  to 
improve  the  efficiency  of  spectrum  use. 

40.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Affected:  The 
dropping  of  eligibility  barriers  will  result 
in  increased  opportunities  for  radio  ^ 
users  and  manufacturers  some  of  which 
are  small  business.  Additionally,  it  is 
ordered  that  the  Secretary  shall  serve  a 
copy  of  this  notice  on  the  Small  Business 
Administration. 

41.  Reporting,  Record  Keeping  and 
Other  Compliance'Requirements:  No 
new  requirements  are  proposed. 

42.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  with  this  Rule:  To 
our  knowledge,  there  are  no  other 
Federal  Rules  that  overlap,  duplicate  or 
conflict  with  those  contained  in  the 
notice. 

43.  Significant  Alternatives:  None. 

Initial  Paperwork  Reduction  Analysis 

44.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Administrative 

45.  For  purpose  of  this  non-restricted 
rule  making  proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  notice  of  proposed 
rule  making  until  the  time  a  public 
notice  is  issued  stating  that  substantive 
disposition  of  the  matter  is  to  be 
considered  at  a  forthcoming  meeting  or 
until  a  final  order  disposing  of  the 
matter  is  adopted  by  the  Commission, 
whichever  is  earlier.  In  general,  an  ex 
party  presentation  is  any  written  or  oral 


BEST  COPY  AVAILABLE 


communication  (other  dian  formal 
written  comments/pleadings  and  formal 
oral  arguments)  between  a  person 
outside  the  Commission  and  a 
Commissioner  or  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  the 
presentation  of  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  also  state  by  docket  number  the 
proceeding  to  which  it  relates.  See 
generally,  §  1.231  of  the  Commission's 
Rules,  47  CFR  1.231. 

46.  Interested  persons  may  file 
comments  on  this  proposal  on  or  before 
January  21. 1986,  and  reply  comments  on 
or  before  February  17, 1986.  All  relevant 
and  timely  comments  filed  in 
accordance  with  §§  1.415  and  1.419  of 
our  rules  and  regulations  (47  CFR  1.1415 
and  1.419)  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  no 
contained  in  comments,  provided  that 
such  information  is  placed  in  the  public 
file,  and  provided  that  the  Commission's 
reliance  on  such  information  is  noted  in 
its  final  decision. 

47.  In  accordance  with  the  provisions 
of  S  1.419  of  the  Rules  and  Regulations. 
47  CFR  §  1.419,  formal  participations 
shall  file  an  original  and  five  copies  of 
their  comments.  Participants  wishing 
each  Commissioner  to  have  a  personal 
copy  of  their  comments  should  file  an 
original  and  eleven  copies.  Members  of 
the  general  public  who  tvish  to  express 
their  interest  by  partiicpating  informally 
may  do  so  by  submitting  one  copy  of 
their  comments  without  regard  to  form 
(as  long  as  the  docket  number  is  cleariy 
stated  in  the  heading).  All  documents 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Commission's 'Public  Reference  Room  at 
its  headquarters  in  Washington,  DC 

48.  For  further  information  concerning 
this  rule  making,  contact  Donald  Draper 
Campbell,  202-653-8113. 
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Federal  Communications  Commission. 
WilKain ).  Tricaiioo, 

Secretary. 

Appendix  A 

List  of  Commenters 

American  Blackhawk  Broadcast  Co.  (KTIV) 
American  Broadcasting  Company 
American  Family  Broadcast  Group 
American  Newspaper  Publishers  Association 
American  Petroleum  Institute 
American  Telephone  and  Telegraph 

Company 
American  Television  and  Communications 

Corp. 
Anaconda  Ericsson 

Apple  Valley  Broadcasters  (KAPP.  KEVW) 
Arizona  Department  of  Public  Safety 
Arizona  Television  Company  (KTVK-TV) 
Arkansas  Television  Company  (KTVK-TV) 
Associated  Public-Safety  Communications 

Officers.  Inc. 
Association  of  American  Railroads 
Association  of  Higher  Education  of  North 

Texas 
Austin  Satellite  Television 
Bell  Laboratories 
Belo  Broadcasting  Corp.  (WFAA) 
Bonneville  International  Corporation 
Buffalo  Broadcasting  Company 
Cable  Systems  Development  Company 
Cablevision  Industries/Cox  Communications 
Cablevision  Industries/Cox  Cable 
California  Peace  Officer's  Association 
Cahfomia  Public  Safety  Radio  Association 
California  State  of  (Communications 

Division) 
California,  University  of 
California,  University  of  (San  Diego) 
Capital  Cities  Communications.  Inc. 
Carson  Broadcasting  Corp.  (KWU) 
CB&  Inc. 

Cedar  Rapids  Television  Company 
Central  California  Educational  Television,  et 

al 
Channel  6,  Inc. 
Channel  Two  Television 
Circle  L  Television  (KCRLr-TV) 
Clay  Broadcasting  Corporation 
Community  Antenna  Television  Association 
Connecticut  Educational  Telecommunications 

Corp. 
Comhusker  Television  Corp.  (KGIN) 
Cowles  Broadcasting,  Inc. 
Cox  Communications,  Inc. 
Crane,  Robert,  Dr. 
Daniels,  and  Associates,  et  al 
Duluth-Superior  Area  Educational  TV  Corp. 
Educational  Broadcasting  Corp. 
Electronic  Industries  Association 
Eugene  Television,  Inc.  (KVAL) 
Evening  News  Associates  (WDVM-TV) 
Fetzer  Television  Corp.  (WKZO-TV) 
First  Charleston  Corp.  (KCIV-TV) 
Fisher  Broadcasting.  Inc. 
Fort  Myers  Broadcasting  Co. 
Forward  of  Iowa  (KCAU-TV) 
Forward  Telecasting,  Inc.  (WSAW) 
Gainesville  Television 
Gannett  Co.,  Inc.  (KARb-TV) 
Garryowen  Corporation 
Gateway  Communications,  Inc. 
Gaylord  Broadcasting,  Inc. 
General  Electric  Broadcasting  Co.  (WNGE) 
Gill  Industries 


Global  Television,  Inc.  (KSCI) 

Great  Lakes  Communications  (KWTV) 

Griffin  Television.  Inc.  (WICU-TV) 

GTE  Service  Corporation 

Harris  Corporation  (Farinon  Division  and 

Broadcast  Division) 
Harte-Hanks  Communications,  Inc.  (KENS) 
Hearst  Corporation 
Heritage  Communications,  Inc. 
Home  Entertainment  Network  (WBTI-TV) 
Hubbard  Broadcasting,  Inc. 
Hughes  Aircraft  Company  (Microwave 

Communications  Products) 
Illinois  Institute  of  Technology 
Independent  Broadcasting  Co. 
Iowa  Stale  University 
Jackson  Cable  System 
Jefferson  Pilot  Broadcasting  Company 

(WWBT)  I 

KAAl^TV 
KAMR-TV 

Kansas  State  Network  (KUTV,  Inc.) 
KATV 
KAYU-TV 

Kelly  Broadcasting  (KCRA-TV) 
Kentucky,  Commonwealth  of 
KETV  Television,  Inc. 
KFMB 

KID  Broadcasting  Corporation 
KIEM-TV 

King  Broadcasting  Company 
KLAS-TV 
KMBC-TV 
KMSP  Television 
Knight-Ridder  Broadcasting,  Inc. 
KOSA-TV 
KRAL-TV 
KSAT-TV 
KTAL-TV.  Inc. 
KTin-TV.  Inc. 
KTHV-TV 
KTIV-TV 
KTSP-TV  ; 

KTUUTV 
KTXL-TV 

KVOS  Television  Corp. 
KWTV 
KXJB-TV 
KXLY  i 

KYTV-TV,  Inc. 
Lee  Enterprises.  Inc. 
Loral  Terra  Com 
Los  Angeles  Times 
Los  Angeles  Unified  School  District 
Los  Angeles.  County  of  (Department  of 

Communications  and  Office  of  the  Sheriff] 
M/A-COM,  Inc. 
Manufacturers  Radio  Frequency  Advisory 

Committee 
Marsh  Media  of  El  Paso  (KVIA-TV) 
Marsh  Media,  Inc. 
Marston,  W.  Bernard 
Maximum  Service  Telecasters 
May  Broadcasting  Company  (KMTV,  KGUN- 

TV) 
May  Department  Stores 
McGraw-Hill  Broadcasting  Co.,  Inc.  (KGTV) 
MCI  Telecommunication  Corporation 
Mclver,  W.L. 

Meredith  Corporation  (KPHO) 
Metromedia,  Inc.  (KTTV,  et  al) 
Metropolitan  Indianapolis  Television 

Association  (KFYI) 
Michiana  Telecasting  Corp. 
Micro  Communications,  Inc. 
Mid-Pacific  Television  Associates  (KIKU) 


MidcontinenI  Broadcasting  Company 

Midwest  Television,  Inc. 

Minnesota-Iowa  Television 

Missouri,  University  of 

Motorola 

Multimedia.  Inc.  (WXII) 

National  Academy  of  Science 

National  Aeronautics  and  Space 

Administration 
National  Association  of  Broadcasters 
National  Association  of  Business  and 

Educational  Radio,  Inc. 
National  Association  of  Public  Television 

Stations 
National  Braodcasling  Company 
National  Cable  Television  Association 
National  Telecommunications  and 

Information  Administration 
Nationwide  Communications.  Inc. 
Nebraska  Educational  Television 

Commission 
New  Jersey  Public  Broadcasting  Authority 
New  Mexico,  Commission  on  Fhiblic 

Broadcasting  of 
New  Vision,  Inc.  (WNUV-TV) 
New  York  Times 
New  York,  City  of 
NTV  Network 
Nurad  Antenna,  Inc. 
Ohio  Education  Broadcasting  Network 
Oklahoma  State  Regents  for  Higher 

Education 
Outlet  Company  (KCPX-TV) 
PEC  Communications 
Pennsylvania  Public  Television  Network 
Pennsylvania  State  University 
Perez  and  Reach 

Pikes  Peak  Broadcast  Company  (KRDO) 
Pikes  Peak  Broadcasting  (KJCT-TV) 
Port  Communications 
Post  Corporation 
Post-Newsweek  Stations,  Inc. 
Public  Service  Satellite  Consortium 
Radio- Television  News  Directors  Association 
Rockwell  International  Corp. 
Rogers  U.S.  Cablesystems,  Inc. 
Sarkes  Tarzian,  Inc. 
Satellite  Television  Corporation 
Schwartz,  Woods  &  Miller 
Scripps-Howard  Broadcasting 
Smith  and  Powstenko 
Society  of  Broadcast  and  Communications 

Engineers 
Society  of  Broadcast  and  Communications 

Engineers  (North  Texas  Chapter) 
Society  of  Broadcast  Engineers 
South  Carolina,  State  of 
Southern  Illinois  University  at  Carbondale 
Spectrum  Planning,  Inc. 
Springfield  Television  Corporation  (KSTV) 
State  Telecasting  Company 
Storer  Communications 
Suburban  Cablevision 
Sutro  Tower,  Inc. 
Television  Station  Licensees 
Television  Wisconsin,  Inc. 
Thirty-Three,  Inc. 
Tichenor  Media  System 
Tribune  Company 
Turner  Broadcasting  System 
Utilities  Telecommunications  Council 
ViaCom  Broadcasting.  Inc.  (WVIT-TV) 
Viacom  International,  Inc. 
Videoindiana,  Inc. 
Warner  Amex  Cable  Communications,  Inc. 
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Washington  Executive  Broadcast  Engineers 

Washington  Post  Company 

WCBD-TV 

WCSC.  Inc. 

WDBJ  Television.  Inc. 

WEHCO  Equipment  Corporation 

Western  Washington  Frequency 

Coordinating  Committee 
Westinghouse  Broadcasting  and  Cable.  Ina 
WFLD-TV 
WFMY-TV 

WGBH  Educational  Foundation 
WHAG-TV 
WHBF-TV 
WHEC-TV 

Wisconsin  TV  Nework  (WZZM) 
WJAR-TV 
WJLA-TV 
WKFU-TV 
WLOX-TV 
WMTV 
WNNE-TV 

Wometco  West  Michigan  TV 
WPBN-TV 
WPSD-TV 
WRC-TV 
WREX-TV 
WSBT-TV 
WSET-TV 
WSMV-TV 
WTRF-TV 
WTVC-TV 


WVIA-TV 

WWHK  Corporation 

WXII-TV 

WYFF-TV 

WYNECO  Communications.  Inc. 

Appendix  B 

Proposed  Rule  Changes 

Chapter  I.  Parts  2.  21.  74.  78  and  94  of 
Title  47  of  the  Code  of  Federal 
Regulations  would  be  amended  as 
follows: 

PART  2— FREQUENCY  ALLOCATION 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  Sec.  4.  303.  48  Stat.  1066. 1082.  as 
amended;  47  U.S.C.  154.  303,  unless  otherwise 
noted. 

2.  Section  2.106  is  amended  by 
revising  columns  (5)  and  (6)  between 
6.425  and  6,525  MHz.  and  removing  note 
NG122  as  follows: 

S  2.106    Table  of  frequency  allocatioiw. 


InMmational  taw* 


UnMd  States  table 


FCC  use  frequencies 


Region  1- 
aHocatnn  MHz 


(1) 


Region  2- 
aNocaUon  MHz 


(2) 


Region  3- 
aNocation  MHz 


(3) 


Govecnment 
aNocakonMHz 


(4) 


Non- 

Government 

allocation  MHz 

(5) 


Rulepart(s) 
(6) 


Spebal-uee 
freQuonciei 


(7) 


6425-6525  Auxiliary 

Fixed-  Broadcast 

Satellite  (74). 

(eertti  to 
space) 
MoMe. 

- Cable  television 

(78) 

Domestic  public 

fixed  (21). 

Pnvate 

Operaliortal 
Fixed 
micro' 
(94). 
791  809 


PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES  (OTHER  THAN 
MARITIME  MOBILE) 

B.  1.  The  authority  citation  for  Part  21 
continues  to  read: 

Authority:  Sec.  4.  303.  48  Stat.  1066.  as 
amended:  47  U.S.C.  154. 303.  unless  otherwise 
noted. 

2.  Section  21.107  is  amended  by 
revising  the  Table  and  notes  in 
paragraph  (b)  as  follows: 

§  21.107    Transmitter  power. 

***** 

(br  *  * 


Maximum  aHoiMbl* 
transmmer  poiwer 

Maximum 

allowable 

EIRP 

Frequency  band 

Fixed 

m 

■Mobile 
(W) 

(MHZ) 

Fixed 
(dBW) 

Mo- 
bile 
(dBW) 

Below  30  

50.0 
350.0 

50.0 
250.0(3] 

20.0 

20.0 

200(21 

20  012) 

IflQ 

500 
350.0 

50.0 
250.0(31 

20.0 



30  to  50 

50  to  76 „ 

76  to  512 



512  to  2.110 

2,110  to  2.130 

+45 

2,150  to  2,160 

2.160  to  2180 

2,500  to  c  685 

2,686  to  2,690 \       0  2b 

3.700  to  4 200.  .    ..  j    20.0 

5,925  to  6,425..     ..         ?0  0 

2ao 

+55 
+  55 

(41 

6.425  to  6.525... 

20.0 
100 
10  0 
100 
10.0 

+35 

10.550  to  10.565  

10.615  to  10,630 

10,700  to  1t.200 

12,200  to  13,250 

10.0 



Manmum  atowabte 
iransmwer  power 

Utowuni 

Frequency  band 

Fixed 
(W) 

MoMe 

(W) 

(MHz) 

F«ad 

Mo- 

IdBlMI 

17.700  to  18.600 

100 
100(11 
100 
100 
0.05 

too 
too 

0.05~ 
1.5 

+56 

+as 

+SS 

+50 

18.600  to  18.800 

18,800  to  19.700 

21^00  to  23.600 .._... 
31.000  to  31,300 



27.500  to  29.500 

+  56 

+50 

38,600  to  40,000 

(IJ  The  power  delivered  to  the 
antenna  is  limited  to  —3  dBW. 

[2]  In  the  band  2,150-2,162  MHz  up  to 
100  watts  may  be  authorized  pursuant  to 
§21.904. 

[3]  Transmitter  rated  power  output  is 
limited  to  a  maximum  of  25  watts  of 
frequencies  in  the  bands  454.6625- 
455.0000  MHz  and  459.6625-460.0000 
MHz. 

[4]  The  EIRP  of  stations  in  the  10.600- 
10.680  MHz  band  must  not  exceed  +40 
dBW. 


3.  Section  21.108  is  amended  by 
revising  paragraph  (e)  as  follows: 

§  21.108    Directional  antennas. 

*         *         •         *         •  "- 

(e)  These  limitations  are  necessary  to 
minimize  the  probability  of  harmful 
interference  to  reception  in  the  bands 
5.925-6.525  MHz  on  board  geostationary 
space  stations  in  the  flxed-satellite 
service  (Part  25). 

(1)  5.925  to  6,525  MHz.  No  directional 
transmitting  antenna  utilized  by  a 
station  operating  in  these  bands  shall  be 
aimed  within  2  degrees  of  the 
geostationary-satellite  orbit  taking  info 
account  atmospheric  refraction. 
However,  exception  may  be  made  in 
unusual  circumstances  upon  a  showing 
that  there  is  no  reasonable  alternative  to 
the  transmission  path  proposed.  If  there 
is  no  evidence  that  such  exception 
would  cause  possible  harmful 
interference  to  an  authorized  satellite 
system,  said  transmission  path  may  be 
authorized  on  waiver  basis  where  the 
maximum  value  of  the  equivalent 
isotropically  radiated  power  (EIRP)  does 
not  exceed:  (1)  +A7  dBW  for  any 
antenna  beam  directed  within  0.5 
degrees  of  the  stationary  satellite  orbit 
or  (2)  -(-47  to  -1-55  dBW.  on  a  linear 
decibel  scale  (8  dB  per  degree)  for  any 
antenna  beam  directed  between  0.5 
degrees  and  1.5  degrees  of  the  stationary 
orbit. 

(2)  Methods  for  calculating  the 
azimuths  to  be  avoided  may  be  found  in: 
CCIR  Report  No.  393  (Green  Books). 
New  Delhi,  1970;  in  "Radio-Relay 
Antenna  Pointing  for  controlled 
Interference  With  Geostationary- 


I 
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Satellites"  by  C.  W.  Lundgren  and  A.  S. 
May.  Bell  System  Technical  Journal.  Vol. 
48.  No.  10.  pp.  3387-3422.  December 
1969;  and  in  '*G€ostationary  Orbit 
Avoidance  Computer  Program"  by 
Richard  G.  Gould.  Common  Carrier 
Bureau  Report  CC-7201.  FCC. 
Washington.  DC.  1972.  This  latter  report 
is  available  through  the  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce.  Springfield. 
VA.  22151.  in  printed  form  (PB-211  500) 
or  source  card  deck  (PB-211  501). 
4.  Section  21.801  is  amended  by 
revising  the  Table  in  paragraph  (a), 
revising  note  (6j  to  the  Table  in 
paragraph  (a),  adding  new  note  [7]  to  the 
Table  in  paragraph  (a),  and  adding  a 
new  paragraph  (g)  as  follows: 

§  21.801    Frequencies. 

(a)  '   •   • 

6.425-6.525  MHz  |8.  9) 
11.700-12.200  MHz  1 3] 
13.200-1 3.250  MHz  (1 1 
21.200-22.000  MHz  |1.  2.  4.  51 
22.000-23.600  MHz  [1.  2.  5| 
31.000-31.300  MHz  |7) 

*••■•• 

|8l  This  band  is  co-equally  shared 
with  stations  licensed  pursuant  to  Parts 
74.  78  and  94  of  the  Commission's  Rules. 

[9]  Use  of  this  spectrum  for  direct 
delivery  of  video  programs  to  the 
general  public  or  multi-channel  cable 
distribution  is  not  permitted. 
.         .         •         >         « 

(g)  6425  to  6525  MHz.  Mobile  Only. 
Paired  and  un-paired  operations 
permitted.  Use  of  this  spectrum  for 
direct  delivery  of  video  programs  to  the 
general  public  or  multi-channel  cable 
distribution  is  not  permitted.  This  band 
is  co-equally  shared  with  stations 
licensed  pursuant  to  Parts  74,  78  and  94 
of  the  Commission's  Rules.  The 
following  channel  plans  apply. 

(1)  1  MHz  maximum  authorized 
bandwidth  channels. 


Transmil  (or  recewe)  (MHz) 

Racawe  (or 

itmrmm») 

(MHz) 

6473.5   ^ _ 

6474  5 

65235 
65245 

(2)  8  MHz  maximum  authorized 
bandwidth  channels. 

Transmrt  (Of  receive)  (MHz) 

Receive  (or 

iransmt) 

(MHZ) 

6437  0 
6445  0 
6453  0 
64610 
6469  0 


647%0 
64950 
65030 
6511  0 
65190 
65190 


(3)  25  M(f z  maximum  authorized 
bandwidth  channels. 


Recan*  (or 

MMTM) 

(MHz) 

6437  5 ... 

6462.5 .,, 

64875 
66125 

5.  Section  21.804  is  amended  by 
revising  the  Table  in  paragraph  (d)  as 
follows:  I 

§  21.804    Bandwidth  and  amission 
Hmltationa. 

*        *         •         *        • 

(d)  *  *  * 


Fraqywiey  bwid  (MHi) 

Mmmum 
■mtwiged 

(MHz) 

3.700  to  4,200 „ 

5.925  10  6.425 

6  47<i  lo  6S7$         

20 
30 
25 

10.700  lo  12.200 

13.200  «0  13.250  ._ __^ 

22.000  to  23,600 „... 

40 
25 

100 

PART  74— EXPERIMENTAL, 
AUXIUARY  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTION  SERVICES 

1.  The  authority  citation  for  Part  74 
continues  to  read; 

Authority:  Sec.  4,  303,  48  Stat.  1060,  as 
amended.  1082.  as  ainended:  47  LI.S.C.  154, 
303.  unless  otherwise  noted.  Interpret  or 
apply  sees.  301,  303.  307.  48  Stat.  1081. 1082. 
as  amended.  1083,  as  amended:  47  U.S.C.  301, 
303,  307,  unless  otherwise  noted. 

2.  Section  74.601  is  amended  by 
adding  a  new  paragraph  (g)  as  follows: 


§  74.601 
stations. 


Classes  of  TV  broadcast  auxiliary 


(g)  Network-entity.  For  the  purpose  of 
this  subpart,  a  network-entity  is  an 
organization  which  produces  programs 
for  simultaneous  transmission  by  10  or 
more  affiliated  broadcast  stations  (or  10 
separate  franchised  communities  or  its 
equivalent]  and  having  distribution 
facilities  or  circuits  available  to  such 
affiliated  stations  or  cable  systems  at 
least  12  hours  of  each  day. 

3.  Section  74.602  is  amended  by 
revising  paragraph  (a),  removing  all 
entries  in  Band  B,  MHz  from  6425 
through  6525  in  the  Table  in  paragraph 
(a),  and  removing  footnote  (3)  in 
paragraph  (a)  and  adding  new 
paragraph  (j)  as  follows: 

§  74.602    Frequency  assignnient 

(a)  The  following  frequencies  are 


available  for  assignment  to  television 
pickup,  television  STL,  television  relay 
and  television  translator  relay  stations. 
The  band  segments  17.700-18,580  and 
19.260-19.700  MHz  are  available  for 
broadcast  auxiliary  stations  as 
described  in  paragraph  (i)  of  this 
section.  The  band  segment  6.425-6,525 
MHz  is  available  for  broadcast  auxiliary 
stations  as  described  in  paragraph  (j)  of 
this  section.  Additionally,  the  band  38.6- 
40,0  GHz  is  available  for  assignment 
without  channel  bandwidth  limitations 
to  TV  pickup  stations  on  a  secondary 
basis  to  fixed  stations. 
*        *         *         *         * 

(j)  6425  to  6525  MHz.  Mobile  Only. 
Paired  and  unpaired  operations 
permitted.  Use  of  this  spectrum  for 
direct  delivery  of  video  programs  to  the 
general  public  or  multi-channel  cable 
distribution  is  not  permitted.  This  band 
is  co-equally  shared  with  stations 
licensed  pursuant  to  Parts  21,  78  and  94 
of  the  Commission's  Rules.  The 
following  channel  plans  apply. 

(1)  1  MHz  maximum  authorized 
bandwidth  channels. 


Transrrat  (or  receive)  (MHz) 

Receive  (or 

tranamit) 

eMHtJ 

6473.5 _    

6474  5 

6S235 
eS24S 

(2)  8  MHz  maximum  authorized 
bandwidth  channels. 


Transmn  (or  receive)  (MHz) 

Receive  (or 

trwismit) 

(MHz) 

6429.0 

6479  0 

6437  0 

6495  0 

6445.0 - 

6453.0 ._ „ 

6461.0 

65030 
65110 
6519.0 

6468.0 

65190 

(3)  25  MHz  maximum  authorized 
bandwidth  channels. 


Rocoivs  (of 

IransniN) 

(MHz) 

6437  5 

64075 

6462.5 

6512.5 

4.  Section  74.632  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  as  follows: 

§74.632    lAmended]. 

***** 

(a)  A  license  for  a  television  pickup, 
television  STL.  or  television  relay 
station  will  be  issued  only  to  licensees 
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of  television  broadcast  stations,  cable 
system  operators  and  network-entities 
and,  further,  on  a  secondary  basis,  to 
licensees  of  low  power  television 
stations.  *  •  * 


5.  Section  74.636  is  amended  by 
revising  the  Table  in  paragraph  (a)  and 
removing  paragraph  (b]  as  follows: 

§  74.636    PowM-  UmlUtions. 

(a)  *  *  • 


Fraquency  band  (MHz) 

Maximum  aloiMU* 

Maximum  altowaWa 
EIRP 

Fixad(W) 

MoMa(W) 

Hxad 
«JBW) 

Mob«e 

«ew) 

1.990  to  2,110 

20.0 
20.0 

1^0 
12.0 
1?.0 
12.0 
1.5 

2.450  to  2.500-.. 

-t-55 
-►55 
-►55 

-►35 
-►55 

6.425  to  6.525 _ „ _..    _      . . 

-►35 
-►35 
-►45 

6,875  to  7.125 „_. 

20.0 

5.0 

10.0 

■10.0 

10.0 

0.05 

12.700  to  13,250 

17.700  to  18.600 „_      _            .       

18,600  to  18,800 

0.05 
1.5 

18,800  to  19,700 _ „..     „    ..    _ 

31.000  to  31.300 

38,600  to  40,000 _ 

<  Tita  powar  dalivared  to  Itia  antafma  It  kmited  to  -3  dBW. 

6.  Section  74.637  is  amended  by 
replacing  the  phrase  "17,700-19,700  MHz 
and  31,000-31,300  MHz  bands"  with  the 
phrase  "bands  6,425-6,525  MHz.  17,700- 
19,700  MHz,  and  31,000-31,300  MHz"  in 
paragraph  (b],  and  adding  new 
paragraph  (f)  as  follows: 

§  74.637    Emissions  and  emission 
limitations. 


(f)  The  maximum  bandwidth  which 
will  be  authorized  per  frequency 
assignment  is  set  out  in  the  table  which 
follows.  Regardless  of  the  maximum 
authorized  bandwidth  specified  for  each 
frequency  band,  the  Commission 
reserves  the  right  to  issue  a  license  for 
less  than  the  maximum  bandwidth  if  it 
appears  that  less  bandwidth  would  be 
sufficient  to  support  an  applicant's 
intended  communications. 


Fraquancy  band  (MHz) 

autfvjnzad 

banoiMdtfi 

(MHZ) 

1,990  to  ?.l  10 

18 

K,*9^  Hf  «,*??  

25 

B,87S  In  7  1» 

20 

12700  lo   13.JS0 

25. 

17,700  to   19700 

80 

31,000  in  31,a00               ,, 

25  V  50 

38  600  to  40,000 

7.  Section  74.638  is  amended  by 
revising  paragraph  (b)  as  follows: 

9  74.636    Fraquency  CoofdiosMon. 

*        *        «        *        * 

(b)  Coordination  of  assignments  in  the 
6,425-6,525  MHz  and  17.7-19.7  GHz 
bands  will  be  in  accordance  with  the 
procedure  established  in  $  21.100. 

8.  Section  74.641  is  amended  by 
revising  the  introductory  paragraph  (a) 
and  the  Table,  including  the  notes,  in 
paragraph  (a)(1).  and  removing  and 
reserving  paragraph  (a)(4)  as  follows: 

§  74.641    Antenna  systems. 

(a)  For  fixed  stations  operating 
between  1,990  MHz  and  31.3  GHz  and 
mobile  stations  operating  between  31.0 
GHz  and  31.3  GHz,  the  followdng 
standards  apply: 

(1)  *  *  • 


Fraquancy  (MHz) 


Category 


Maximum 
baamwidth  to 
3  dS  points 
(indudad 
angtoin 
degreas) 


Minimum 
antenna 
gam  (dBi) 


Minimum  radalion  supprstaion  to  angle  in  dagraaa  (ram  canterine  o)  mam  baam  in  i 


S'lolO" 


10"  to  IS- 


IS* 10  20* 


20*10  30* 


30*  lolOO* 


100*  to  140* 


140*  toiar 


1,990  to  2,110 

6,875  to  7,125 

12.700  to  13^50 

17,700  to  18.580 

19,260  to  19.700 „... 

31.000  to  31,300 

■  The  minimum  lront-to-t>acfc  ratio  shall  t>e  38  dBi 


A 
B 
A 
B 
A 
B 
A 
B 
A 
B 

^4A 


5.0 
8.0 
1.5 
20 
1.0 
2.0 
NA 
NA 
NA 
NA 
■4.0 


NA 

NA 

NA 

NA 

NA 

NA 

38.0 

38.0 

38.0 

38.0 

38.0 


12 
5 

26 
21 
23 
20 
25 
20 
25 
20 


18 
18 
29 
25 
28 
25 
29 
24 
29 
24 


22 

20 
32 
29 
35 
28 
33 
28 
33 
26 


25 
20 
34 
32 
39 
30 
36 
32 
36 
32 


29 

25 
36 
35 
41 
32 
42 
35 
42 
35 


41 


36 
36 
49 
45 
SO 
47 

ss 

36 
55 


Note: — Stations  must  employ  an  antenna 
that  meets  the  performance  standards  for 
category  A,  except  that  in  areas  not  subject 
to  frequency  congestion  antennas  meeting 
standards  for  category  B  may  be  employed. 
Note,  however,  that  the  Commission  may 
require  the  use  of  a  high  performance 
antenna  where  interference  problems  can  be 
resolved  by  the  use  of  such  antennas. 


PART  74— {AMENDED! 

9.  Part  74  is  amended  by  adding  a  new 
§  74.643  as  follows: 

9  74.643    interference  to  geostationary- 
satetlites. 

These  limitations  are  necessary  to 


minimize  the  probability  of  harmful 
interference  to  reception  in  the  bands 
6,425-6,525  MHz,  6,875-7,075  MHz  and 
12.7-12.75  GHz  on  board  geostationary 
space  stations  in  the  fixed-satellite 
service  (Part  25). 

(a)  6,425  to  6,525  and  6,875  to  7.075 
MHz.  No  directional  transmitting 
antenna  utilized  by  a  station  operating 
in  these  bands  shall  be  aimed  within  2 
degrees  of  the  geostationary-satellite 
orbit,  taking  into  account  atmospheric 
refraction.  However,  exception  may  be 
made  in  unusual  circumstances  upon  a 
showing  that  there  is  no  reasonable 
alternative  to  the  transmission  path 
proposed.  If  there  is  no  evidence  that 


such  exception  would  cause  possible 
harmful  interference  to  an  authorized 
satellite  system,  said  transmission  path 
may  be  authorized  on  waiver  basis 
where  the  maximum  value  of  the 
equivalent  isotropically  radiated  power 
(EIRP)  does  not  exceed:  (1)  -f-47  dBW 
for  any  antenna  beam  directed  within 
0.5  degrees  of  the  stationary  satellite 
orbit  or  (2)  -1-47  to  -(-55  dBW,  on  a  linear 
decible  scale  (8  dB  per  degree)  for  any 
antenna  beam  directed  between  0.5 
degrees  and  1.5  degrees  of  the  stationary 
orbit. 

(b)  12.7  to  12.75  GHz.  No  directional 
transmitting  antenna  utilized  by  a 
station  operating  in  this  band  shall  be 
aimed  within  1.5  degrees  of  the 
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geostationary-satellite  orbit,  taking  into 
iiccount  atmospheric  refraction. 
However,  exception  may  be  made  in 
unusual  circumstances  upon  a  showing 
that  there  is  no  reasonble  alternative  to 
the  transmission  path  proposed.  If  there 
is  no  evidence  that  such  exception 
would  cause  possible  harmful 
interference  to  an  authorized  satellite 
system,  said  transmission  path  may  be 
authorized  on  waiver  basis  where  the 
maximum  value  of  the  equivalent 
isotropically  radiated  power  (EIRP)  does 
not  exceed  -f-45  dBW  for  any  antenna 
beam  directed  within  1.5  degrees  of  the 
station.iry  satellite  orbit. 

(c)  Methods  for  calculating  the 
azimuths  to  be  avoided  may  be  found  in: 
CCIR  Report  No.  393  (Green  Books). 
New  Delhi.  1970;  in  "Radio-Relay 
Antenna  Pointing  for  Controlled 
Interference  With  Ceostationary- 
Satellites"  by  C.  W.  Lundgren  and  A.  S. 
.May.  Bell  System  Technical  journal.  Vol. 
48.  No.  10.  pp.  3387-3422,  December 
1969:  and  in  "Geostationary  Orbit 
Avoidance  Computer  Program"  by 
Richard  G.  Gould.  Common  Carrier 
Bureau  Report  CC-7201.  FCC, 
Washington.  DC.  1972.  This  latter  report 
is  available  through  the  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce,  Springfield, 
VA  22151.  in  printed  form  (PB-211  500) 
or  source  card  deck  (PB-211  501). 

10.  Part  74  is  ;imended  by  adding  a 
new  §  74.644  as  follows: 

§  74.644    Minimum  path  lengths  for  fixed 
operations. 

The  distance  between  end  points  of  a 
fixed  link  must  equal  or  exceed  the 
value  set  forth  in  the  table  below,  except 
that  in  areas  not  subject  to  congestion 
shorter  paths  lengths  may  be  operated. 
Note,  however,  that  the  Commission 
may  require  compliance  with  the  values 
set  forth  in  the  table  where  interference 
problems  can  be  resolved  by  application 
of  the  criteria. 


Frequency  r»nge  (MHz) 

Mmnibm 

path  ien^m 

[km] 

1  8S0  lo  7.126    .._ __ 

12.200  lo  13.250 _ ..    _ 

Above  17700     „ „ 

17 
5 
0 

11.  Section  74.661  is  revised  to  read  as 
follows: 

§  74.661    Frequency  tolerance. 

(a)  Stations  in  this  service  shall 
maintain  the  carrier  frequency  of  each 
authorized  transmitter  to  within  the 
following  percentage  of  the  assigned 
frequency. 


Frsquancy  tolannca 

Fmquancy  tend  (MHz) 

Fmd 

tPOTEWlQ 

1.990  to  2.110 - 

6.425  10  6.525. 

6,875  lo  7, 125 .     ._„. 

■0.005 

■0.005 
■0.005 
O003 

aao9 
oos 

•0.005 

O005 
0.006 
0005 

12  700  10  13.250 _ 

17  700  lo  18.820 .._ _. 

tnopn  tti  isTin 

0005 

31  000  lo  31  300 

003 

38.600  to  40.000 „.. 

•0.005 

'  Tatavsion  Iranalator  ralay  miwtn  ihal  mmMtm  •  IM- 
quency  lolsrance  ol  0  002%. 

'  For  tranmwiara  «iMn  an  ou^ul  power  ol  SO  mw  or  law, 
t^e  irequancy  Wlaranca  naad  only  be  0i05%. 


PART  78— CABLE  TELEVISION  RELAY 
SERVICE  CHANGES 

C.  1.  The  authority  citation  for  Part  78 
continues  to  read: 

Authority:  Sec.  2,  3.  4,  301,  303.  307,  308, 
309.  48  Stat,  as  amended.  1064,  1065, 1066, 
1081,  1082.  1083,  1084,  1085;  47  U.S.C.  152,  153, 
154.  301.  303.  307.  306.  300.  unless  otherwise 
note. 

2.  Section  78.5  is  amended  by  adding  a 
new  paragraph  (i)  as  follows: 

§78.5    Definitions. 

***** 

(i)  Network -entity.  For  the  purpose  of 
this  subpart,  a  network-entity  is  an 
organization  which  produces  programs 
for  simultaneous  transmission  by  10  or 
more  affiliated  broadcast  stations  (or  10 
separate  franchised  communities  or  its 
equivalent),  and  having  distribution 
facilities  or  circuits  available  to  such 
affiliated  stations  or  cable  systems  at 
least  12  hours  of  each  day. 

3.  Section  78.18  is  amended  by  adding 
new  paragraph  (a)(6)  as  follows: 

§  78.18    Frequency  assignments. 

(a)  *  *  * 

(6)  Frequencies  in  the  bands  1.990- 
2.110  MHz,  6,425-6,525  MHz  and  6,875- 
7.125  MHz  are  available  for  assignment 
to  stations  in  this  service.  All  operations 
in  these  bands  are  subject  to  the 
technical  provisions  of  Part  74.  Subpart 
F  of  this  Chapter. 


PART  94— PRIVATE  OPERATIONAL- 
FIXEO  MICROWAVE  SERVICE 

1.  The  authority  citation  for  Part  94 
continues  to  read: 

Authority:  Sec.  4.  303.  48  Stat.  1066. 1082:  47 
U.S.C.  154.  303,  unle-.s  otherwise  noted. 

2.  Section  94.61  is  amended  by 
revising  the  introductory  paragraph  (b), 
amending  the  Table  in  paragraph  (b)  by 
revising  the  frequency  bands  1850-1990 
and  6525  through  6875  and  by  adding 
new  frequency  band  6425-6525;  and  by 
removing  and  reserving  note  [15]  and 
adding  note;  (30)  and  [31]  to  the  Table 
in  paragraph  (b)  as  follows: 


S  94.61    Applicability. 

***** 

(b)  Frequencies  in  the  following  bands 
are  available  for  assignment  to  stations 
in  the  Private  Operational-Fixed 
Microwave  Service: 


1850-1990 (2.  21J 

•  *  •  *  4 

6425-«525 [3a  31)    • 

6525-6575 „..  (21.  28] 

8575-6625 _. [2,  21.  28) 

e625-«875 [2.  8.  21.  28] 


(15)  [Reserved] 

***** 

(30)  This  band  is  co-equally  shared 
with  stations  licensed  porsuant  to  Parts 
21.  74  and  78  of  the  Commission's  Rules. 

(31)  Use  of  this  spectrum  for  direct 
delivery  of  video  programs  to  the 
general  public  or  multi-channel  cable 
distribution  is  not  permitted. 

§94.63    [Amended] 

3.  Section  94.63  (Interference 
protection  criteria  for  operation-fixed 
stations)  is  amended  by  replacing  the 
phrase  "in  the  bands  10,550-10,680 
MHz,"  with  the  phrase  "in  the  bands 
6.425-6,525  MHz.  10,550-10,680  MHz."  in 
paragraph  (a). 

4.  Section  94.65  is  amended  by  adding 
paragraph  (g)(3]  and  adding  new 
paragraph  (m)  as  follows: 

§  94.65    Frequencies. 


(8)  *   *   * 

(3)  1  MHz  maximum  authorized 
bandwidth  channels. 


Tramrwl  (or  recarve)  (MHi) 

IMH2) 

6525  5..-     

6526  5 _ 

6527  5 

M70.S 

68715 
6872  5 

6528.5 J 

6873.5 

6529  5 _ __ 

6S74.5 

(m)  6425  to  6525  MHz.  Mobile  Only. 
Paired  and  un-paired  operations 
permitted.  Use  of  this  spectrum  for 
direct  delivery  of  video  programs  to  the 
general  public  or  multi-channel  cable 
distribution  is  not  permitted.  This  band 
is  co-equally  shared  with  stations 
licensed  pursuant  to  Part  21.  74  and  78  of 
the  Commission's  Rules.  The  following 
channel  plans  apply. 

(1)  1  MHZ  authorized  bandw  idth 
channels. 
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HMMWior 
IraiwiM) 

9»m 

6473.S „ _ 

6523.5 

6474.5 _ _ 

e6M.5 

(2)  8  MHz  maximum  authorized 
bandwidth  channels. 


TianwM  (or  rao*n«>  (MHz) 

RaoaM(or 
feanMMl 

K49an 

6476^1 

M.-17  0 

6(86.0 

644.40                                

6603.0 

6453.0 

6461.0 

6468,0 

65110 
661&0 
661&0 

(3)  25  MHz  maximum  authorized 
bandwidth  chamiels. 


TraniiiiM  (or  r«c«i»^  (MHz) 


6437.5- 
6462.5.. 


n«c«tM«  (Of 

(MHz) 


6487.5 
66ia.S 


5.  Section  94.67  is  amended  by 
revising  the  Table  between  2,690  MHz 
and  6.525  MHz  in  paragraph  (a)  as 
follows: 

S  94.67    FraqiMncy  toleranc*. 
(a)  *  *  * 


Transtnilbana  (MHz) 


6,425  ID  6,525.. 


peroantage 
of  aMtgned 
traquancy 


O.0O6 


6.  Section  9471  is  amended  by 
revising  the  Table  between  2,690.9375 
MHz  and  6,525  MHz  in  paragraph  (b)  as 
follows: 


(a)  •  *  * 

Trantimt  band  (MHz) 

Mmtmum 
autfionzad 
bwiOwiUi 

•                            •                            a                            a 

25 

»                •                •                • 

7.  Section  94.73  is  amended  by 
removing  the  paragraphs  (a](l  and  (a)(21 
and  adding  a  new  Table  and  notes  [1\ 
through  [8]  in  paragraph  (a]  as  follows: 

§  94.73    PBwer  tlti><t«Mon«, 
(a)  •  *  * 


Ffaquanoy  6an« 


92eioaM~ 


9M  to  MO :.. 

1.860  Ml. 090 

Z130  to  2.13Cr. „... 

z.iea  to  2.180 

2,180  to  2.200 

2.450  to  2.500 

2.500  to  2.686 

2.666  to  2.680 

6.425  to  6.525. 

6.525  to  6375 

10.550  to  10,586 

10.615  10  t0J38 

12.200  to  12.700'..... 

12.700  to  13,250 

17.700  to  18,880 

18,600  to  16.800 

18.800  to  IkTQB 

21,200  la  2S.8Q0* 

31,000  to  31.300.. 

38.600  to  4Q|80B 


RxadOW) 


5.0 
"20.0 
20.0 
20.0 
20.0 
20.0 
20.0 
10.0 
0.26 
20iO 
20.0 
lOfl 
IftO 

lao 

10.0 
lOA 
•10.0 
lOO 
100 
0.05 
10.0 


(W) 


12.0 


aoo 


IS 


0.06 


eirw>> 


Fnad 

(aew) 


+  17 

•+40 

+45 

+48 

'+46 

+46 

+45 

'+45 

'+48 

'  +  S6 

>+50 

+40 

+40 

+50 

'+90 

+S» 

+35 

+66. 


+40 


MotMla 


+as 


+4S 


■  Paak  antwiopa  poimar  thai  not 
avarsoa  powar. 

■  Wman  an  amaidimliunl  IrawwOtng  amanna  •  authof- 
izad  (ha  inaidnium  iftaM  be  100  uratts 

>  RemoM  itmm  unM  ttu*  ara  part  of  a  munipta  artrlraw 
camrat  ttakon  prolaction  ayMam  ara  authonaad  ■  maumun 
ot2<walls. 

•  Whan  an  amwiJtrac tonal  tanmiWwi  aWawna  •  author- 
ized tha  maximum  that  ba  +30  dSW. 

•Mao  aaa  184.77. 

•  For   tow   poiwar   oparatnn*   wa   { 04.90   and   1 94.91 
'  Raaarva* 

•Maximum  powar  daliwarad  to  MMnna  than  nal  aHoaatf 
-3dBW. 

8.  Section  94.77  is  revised  to  read  as 
follows: 

S  94.77    Intarfarenc*  to  gaosUtionary- 

sateUttes. 

These  limitations  are  necessary  to 

minimize  the  probability  of  harmful 
interference  to  reception  in  the  bands 
2,655-2.690  MHz,  6.425-«.875  MHz,  and 
12,700-12.750  MHz  on  board 
geostationary-space  stations  in  the 
fixed-satellite  service  (Part  25).  Stations 
authorized  prior  to  July  1. 1976  in  the 
band  2,655-2,690  MHz.  which  exceed  the 
power  levels  in  paragraphs  (a)  and  (b)  of 
this  section  are  permitted  to  operate 
indefinitely,  provided  that  the  operation 
of  such  stations  does  not  result  in 
harmful  interference  to  reception  in 
these  bands  on  board  geostationary 
spaca  stations. 

(a)  2,655  to  2,690  MHz  and  6,425  to 
6,875  MHz.  No  directional  transmitting 
antenna  utilized  by  a  station  operating 
in  these  bands  shall  be  aimed  within  2 
degrees  of  the  geostationary-satelUte 
orbit,  taking  into  account  atmospheric 
refraction.  However,  exception  may  be 
made  in  unusual  circumstances  upon  a 
showing  that  there  is  no  reasonable 
alternative  to  the  transmission  path 
proposed.  If  there  is  no  evidence  that 
such  exception  would  cause  possible 
harmful  interference  to  an  authorized 
satellite  system,  said  transmission  path 
may  be  authorized  on  waiver  basis 
where  the  maximum  value  of  the 
equivalent  isotropically  radiated  power 
(EIRP)  does  not  exceed:  (1)  -|-47  dBW 
for  any  antenna  beam  directed  within 
0.5  degrees  of  the  stationary  satellite 


orbit  or  (2)  -|-47  to  -t-55  dBW  on  a  liaear 
decibel  scale  (8  dB  per  degree)  for  any 
antenna  beam  directed  between  0.5 
degrees  and  1.5  degrees  of  the  stationary 
orbit. 

(b)  12,700  to  12,750 MHz.  No 
directional  transmitting  antenna  utilized 
by  a  station  operating  in  this  band  skall 
be  aimed  within  1.5  degrees  of  the 
geostationary-satellite  orbit,  taking  into 
account  atmospheric  refraction. 
However,  exception  may  be  made  in 
unusual  drcomstances  upon  a  showing 
that  there  is  no  reasonable  alternative  to 
the  transmission  path  proposed.  If  there 
is  no  evidence  that  such  exception 
would  cause  possible  harmful 
interference  to  an  anthorized  satellite 
system,  ssid  bvnsmission  path  may  be 
authorized  on  wavier  basis  where  the 
maximum  value  of  the  equivalent 
isotrofHcally  redrated  power  (EIRP)  does 
not  exceed  +45  dBW  for  any  anteona 
beam  directed  writfain  1.5  degree*  of  the 
stationary  satellite  orbit. 

(c)  Methods  for  calculating  the 
azimuths  to  be  avoided  may  be  found  in: 
CCIR  Report  No.  393  (Green  Books). 
New  DeUa,  197Qt  in  "Radio^lelay 
Antenna  Pointing  for  controlled 
Interference  With  Geostationary- 
Satellites"  by  C.W.  Lundgren  and  A.S. 
May,  Bell  System  Technical  JoumaL  Vol. 
48,  No.  10  pp.  3387-3422,  Deonnber  1988; 
and  in  "Geostationary  Orbit  Avoidance 
Computer  Program"  by  Richard  G. 
Gould,  Common  Carrier  Bureau  Report 
CC-7201,  FCa  Washington.  DC  1972. 
This  latter  report  is  available  through 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
Springfield,  VA  22151,  fai  printed  form 
(PB-211  500)  or  source  card  deck  [VO- 
211  501). 

10.  Part  94  is  amended  by  adding  a 
new  S  94.79  as  follows: 

94.79    Minimum  pettt  tenglhs  for  And 
operations. 

The  distance  between  end  points  of  a 
fixed  links  should  equal  or  exceed  the 
value  set  forth  in  the  table  below,  except 
that  in  areas  not  subject  to  congestion 
shorter  paths  lengths  may  be  operated. 
Note,  however,  that  the  Commission 
may  require  comphance  with  the  values 
set  forth  in  the  table  where  interference 
problems  can  be  resolved  by  application 
of  the  criteria. 


Ff«qMncyiwiga(MHz) 

^tsr 

Ralraa  1  fKH 

NA 

1  RW  tp  6,f^ 

17 

1?  200  10  '3,7?0 

i 

Alv«M  i7  7no 

NA 

[FR  Doc.  85-Z884I  Filed  12-16-85;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  S5-375;  RM-4972] 

FM  Broadcast  Station  in  Shingle 
Springs,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 

the  allotment  of  Channel  271A  to 

Shingle  Springs.  California,  as  that 

community's  first  local  FM  service,  in 

response  to  a  petition  Hied  by  Eric  R. 

Hilding. 

DATES:  Comments  must  be  Hied  on  or 

before  February  3, 1986.  and  reply 

comments  on  or  before  February  18. 

1986. 

AOORESS:  Federal  Communications 

Commission,  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Nancy  V.  Joyner,  Ma  Js  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATKMC 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

AutlxMity:  Sees.  4  and  303.  48  Stat.  1066.  as 
amended.  1082,  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  supply  sees.  301.  303,  307,  48 
Stat.  1081. 1082.  as  amended,  1083.  as 
amended,  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Proposed  Rule  Maldng 

In  the  matter  of  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Shingle  Springs.  California);  MM  Docket  No. 
85-4375  RM-4972. 

Adopted:  Noveml>er  25. 1985. 
Released:  December  11, 1985. 
By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  by  Eric  R. 
Hilding  ("petitioner")  seeking  the 
allotment  of  Channel  271A  to  Shingle 
Springs,  California,  as  that  community's 
first  local  FM  service.  Petitioner  failed  to 
specifically  state  that  he  will  apply  for 
the  channel,  if  allotted.  He  should  do  so 
in  his  comments  to  this  Notice  of 
Proposed  Rule  Making. 

2.  A  staff  engineering  study  indicates 
that  channel  271A  can  be  allotted  to 
Shingle  Springs,  California,  in 
conformity  with  the  minimum  distance 
separation  requirements  of  §  73.207  of 
the  Commission's  Rules. 

3.  In  consideration  of  the  above,  we 
believe  that  it  is  appropriate  to  seek 


comments  on  the  proposal  to  amend  the 
FM  Table  of  Allotments.  S  73.202(b)  of 
the  Commission's  Rules,  with  respect  to 
Shingle  Springs,  California,  as  follows: 


cay 


SMngiaSprtngi.CA.- 


ChWMl  NOl 


271A 


4.  The  Commission's  authority  to 
institute  nde  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

NOTE:  A  showing  of  continuing 
interest  is  required  by  paragraph  2  of  the 
Appendix  before  a  channel  will  be 
allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  February  3, 1966, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  seved  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Eric  R.  Hilding. 
P.O.  Box  1300.  Freedom.  California 
95019-1300. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549. 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner.  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  wrritten)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  not  been  served  on  the 
petitoner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s]  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 


an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Chailea  Sdmtt, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i],  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposalfs)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  coimterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  conmiunities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 


JMI 
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comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  personfs]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street. 
NW..  Washington,  DC 

|FR  Doc.  85-29754  Filed  12-16-85;  a-45  am) 

MIXING  CODE  6712-Ot-M 


47  CFR  Par*  73 

I  MM  Docket  No.  tS-STe:  RW-498«] 

FM  Browicast  Station  in  Ponta  Vedra, 
FL 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summapiy:  This  action  proposes  the 
allotment  of  Channel  293A  to  Ponte 
Vedra  Florida,  as  the  community's  first 
FM  service,  in  response  to  a.  petition 
filed  by  Emision  de  Radio  Balmaseda. 
Inc. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986.  and  reply 
comments  on  or  before  February  18. 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  MFORMATIOM: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citatioa  for  Part  73 
cofitifloes  to  read: 

AallMirity:  Sees.  4  and  303,  48  Slat.  lOSS.  m 
amended.  1862,  «'  amended:  47  U.SX.  tS4. 


303.  Interpret  or  apply  sees.  301,  303.  307.  46 
Stat.  1061. 1062.  as  amended.  1063.  as 
amended.  47  U.S.C  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Froposad  Rule  Making 

In  the  matter  of  Amendment  of  S  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Ponte  Vedra.  Florida):  MM  Docket  No.  85- 
376RM-4e6e. 

Adopted:  Noveml>er  25, 1985. 

Released:  December  11,  ISSSl 

By  the  Chief.  Policy  and  Rules  Division: 

1.  A  petition  for  rule  making  was  filed 
by  Emision  de  Radio  Balmaseda.  Inc. 
("petitioner"),  requesting  the  allotment 
of  Channel  293A  to  Ponte  Vedra. 
Florida,  as  that  community's  fu-st  FM 
service.  Petitioner  states  that  if  the 
channel  is  allotted,  it  will  apply  for 
authority  to  build  and  operate  a  station. 

2.  Channel  293A  can  be  allotted  to 
Ponte  Vedra  in  compliance  with  the 
minimum  distance  separation 
requirements.  In  view  of  the  fact  that  the 
proposed  allotment  could  provide  a  first 
FM  broadcast  service  to  Ponte  Vedra. 
the  Commission  proposes  to  amend  the 
FM  Table  of  Allotments.  S  73.202(b)  of 
the  Rules,  as  follows: 


CI*' 

PtMM 

PropOMd 

Pont*  Vadn.  FL __ 

293A 

3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

4.  Interested  parties  may  ille 
comments  on  or  before  February  3, 1988. 
and  reply  comments  on  or  before 
February  18. 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Gary  Smithwick, 
Esq..  Keith  and  Smithwick.  1320 
Westgate  Drive,  Winston-Salem,  North 
Carolina  27103. 

5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 

'Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 
§  73.202(b)  of  the  Commission's  Rtries. 
See,  Certification  that  sections  003  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(h),  73.504  and  73.e06(b)  of  the 


Conimission  's  Rule*.  4A  FR  1154S. 
published  February  9. 1961. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  R 
Tyree.  Mass  Media  Bureau.  (20Z)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideratian  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  cfaanaei 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  Hied  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  <m 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment  to 
which  the  reply  is  directed,  consititiitas 
an  ex  parte  presentation  and  shall  not 
be  corwideced  in  the  proceeding. 

Federal  Communications  CoramissioB. 
Charies  Schott, 

Chief,  Policy  and  Rules  Division:  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i],  5(d)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §{  0.61,  0.2D4(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  {  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  propo8a](s)  discussed  ia 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent{s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideratioa  of  filings  ia  thia 
proceeding. 

(a)  CoontErpcoposals  advanced  m  1km 
proceeding  itself  will  be  consideKd.  H 
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advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  the  Conrniission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  Bling  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  SS  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW..  Washington.  DC. 

[FR  Doc.  85-29755  Filed  12-16-65:  8:45  am] 
BNJJNa  CODE  arix-ot-M 


47  CFR  Part  73 

[MM  Docket  No.  85-374;  RM-50151 

TV  Broadcast  Station  in  Twin  Falls,  ID 

AQENCY:  Federal  Communications 
Commission. 


action:  Proposed  rule. 


SUMMANV:  This  action  proposes  the 

assignment  of  UHF  Television  Channel 

35  to  Twin  Falls,  Idaho,  as  its  second 

commercial  TV  channel  in  response  to  a 

petition  filed  by  Ambassador  Media 

Corporation. 

DATES:  Comments  must  be  filed  on  or 

before  February  3  1986,  and  reply 

comments  on  or  before  February  18, 

1986. 

ADDRESS:  Federal  Communications 

Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree.  Mass  Media  Bureau, 
(202)  634-6530. 
SUPRtEMENTARV  INFORMATMN: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
The  authority  citation  for  part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1066.  as 
amended,  1062.  as  amended:  47  U.S.C.154. 
303.  Interpret  or  apply  sees.  301,  303.  307,  48 
Stat.  1081. 1082,  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Proposed  Rule  Making 

In  the  matter  of  Amendment  of  {  73.e06{b]. 
Table  of  Assignments,  TV  Broadcast 
Stations.  (Twin  Falls.  Idaho):  MM  Docket  No. 
85-374.  RM-5015. 

Adopted:  November  25, 1985. 

Released:  December  11. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  Ambassador  Media  Corporation 
("petitioner")  submitted  a  petition  for 
rule  making  requesting  the  assignment 
of  UHF  Television  Channel  35  to  Twin 
Falls,  Idaho,  as  a  second  commercial 
television  assignment.  Petitioner  stated 
its  intent  to  apply  for  authority  to 
construct  and  operate  on  Chaimel  35,  if 
assigned. 

2.  Twin  Falls  (population  26,209],'  seat 
of  Twin  Falls  County  (population  52.927) 
is  located  in  southern  Idaho, 
approximately  165  kilometers  (115  miles] 
southeast  of  Boise,  Idaho.  Twin  Falls  is 
presently  assigned  VHF  channels  11  and 
*13.*The  assignment  of  Channel  35  to 
Twin  Falls  would  meet  the  spacing 
requirements  of  S  73.610  of  the  Rules. 

3.  We  believe  that  the  petition  for  the 
assignment  of  the  second  commercial 
television  assignment  to  Twin  Falls 
warrants  consideration.  Comments  are 
invited  on  the  proposal  to  amend  the 


Television  Table  of  Assignments, 

§  73.606(b]  of  the  Rules,  with  regard  to 

the  following  city: 


our 

fVmn> 

Propo##d 

TwinF^I*.ID 

11. '13- 

11.  •13-.  and  35. 

'  Population  figures  are  taken  from  the  1960  U.S. 
Census. 

'Channel  '13.  assigned  to  Twin  Falls  for 
noncommercial  use.  is  presently  occupied  by 
educational  translator  Station  K13UI. 


4.  The  Commission's  authority  to 
institute  rule  making  proceedings 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  February  3, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  P.  Bankson. 
Jr.,  Esq.,  Hamel  and  Park.  888-16th 
Street  NW..  Washington,  DC  20006 
(counsel). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments. 

S  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Bureau,  (202)  634-6530. 
However,  members  of  the  public  should 
note  that  fixtm  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  export©  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
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Federal  Communications  Commission. 

Charies  Scbott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303(g)  and  (r).  and 
307(b)  of  tile  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposaUs)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(dl  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Pubhc  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  55  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 


acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  5  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  5  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  conunents.  pleadings,  briefs,  or 
other  ''^cuments  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  busines  hours  in 
the  Commission  8  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington.  DC. 

(PR  Doc.  85-29756  Filed  12-16-85: 8:45  am] 

BHJJNQ  COOC  SriS^I-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501,  504,  514,  515,  519, 
and  553 

.(QSAR  Notic*  No.  5-127] 

General  Services  AdministratkMi 
Acquisition  Regulation 

AQENCV:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  which 
would  revise  the  requirements  for 
training  under  the  contracting  officer 
warrant  program  in  Part  501;  clarify  the 
requirements  regarding  the  use  of  the 
uniform  procurement  instrument 
identification  system  in  Part  504;  add 
sections  in  Parts  514  and  515  to 
emphasize  the  need  for  confidentiality 
of  Government  cost  estimates;  add 
Section  514.408-1  to  provide  for  the  use 
of  a  new  postcard  type  form  to  notify 
unsuccessful  bidders  that  their  bids 
were  not  accepted;  add  Subpart  519-6  to 
provide  procedures  for  resolving 
differences  between  GSA  and  the  Small 
Business  Administration  regarding  the 
issuance  of  certificates  of  competencjr; 
and  revise  Part  553  to  illustrate  the  new 
GSA  Form  to  be  used  to  notify 
unsuccessful  bidders.  The  intended 


effect  is  to  improve  the  regulatory    ' 
coverage  and  provide  uniform 
procedures  for  contracting  under  the 
regidatory  system. 

DATES:  Conunents  are  due  in  writing 
January  16. 1986. 

ADDRESS:  Requests  for  a  copy  of  the 
proposal  and  comments  should  be 
addressed  to  Mrs.  Marjorie  Ashby, 
Office  of  GSA  Acquisition  Policy  and 
Regulations.  18th  &  F  Streets  NW..  Room 
4026.  Washington.  DC  20405,  (202)  52^ 
3822. 

FOR  RIRTHER  INFORMATION  CONTACT 

Ms.  Ida  Ustad,  OiTice  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  523-4754. 

SUPPIEMENTARV  INFORMATION:  The 
Director.  Office  of  Management  and 
Budget  (OMB).  by  memorandum  dated 
December  14, 1984.  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  proposed  rule.  The  GSA 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  Tliis  proposed  rule 
primarily  relates  to  the  internal 
operations  of  the  agency  and  will  not 
have  a  significant  impact  on  contractors 
and  offerors.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
This  proposed  rule  does  not  contain  any 
information  collection  requirements 
which  are  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et.  seq.). 

List  of  Subjects  in  48  CFR  Parts  501. 501. 
514,  515, 519,  and  553 

Government  procurment 

Dated:  Decemlier  5. 1985. 
Ida  M.  Ustad. 

Director,  Office  of  GSA  Acquisition  Policy 
and  Regulations. 
[PR  Doc.  8&-29750  Filed  12-16-85:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atniospherto 
Administration 

50  CFR  Part  652 

[Docket  No.  51299-5199] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Rsharies 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  proposed  1988  fishing 
quotas  and  request  for  comments. 


BEST  COPY  AVAILABLE 


51436 
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summary:  NOAA  issues  a  notice  of 
P'^posed  quotas  for  the  surf  dam  and 
ocean  quahog  fisheries  for  1986  and 
requests  public  comment.  These  quotas 
have  been  selected  from  a  range  deHned 
as  the  optimum  yield  for  each  fishery. 
The  intended  effect  of  this  action  is  to 
estabhsh  allowable  harvests  of  surf 
clams  and  ocean  quahogs  from  the 
fishery  conservation  zone  in  1986. 
DATE  Comments  will  be  accepted  until 
January  16, 1986. 

ADDRESS:  Comments  on  the  proposed 
1986  fishing  quotas  should  be  sent  to 
Bruce  Nicholls.  National  Marine 
Fisheries  Service,  State  Fish  Pier, 
Gloucester,  Massachusetts,  01930.  A 
copy  of  the  information  used  to  justify 
the  quotas  is  available  for  public 
inspection  at  this  address;  copies  may 
be  requested  in  writing. 
FOR  FURTHER  INFORMATION  CONTACT 
Bruce  Nicholls  (Plan  Coordinator),  617- 
281-3600.  extension  272. 
SUPPLEMEraARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Secretary  of 
Commerce  (Secretary),  in  consultation 
with  the  Mid-Adantic  Fishery 
Management  Council,  to  specify  quotas 
for  surf  clams  and  ocean  quahogs  on  an 
annual  basis  from  within  ranges  which 
have  been  identified  as  optimum  jrield 
for  each  fishery. 

In  establishing  the  quotas,  the 
Regional  Director  has  considered  stock 
assessments,  catch  records,  and  other 
relevant  information  concerning 
exploitable  biomass  and  spawning 
biomass,  fishing  mortality  rates,  stock 
recruitment,  projected  effort  and 
catches,  and  areas  likely  to  be  reopened 
to  fishing. 

The  total  surf  clam  harvest  for  the 
Mid-Atlantic  Area,  as  of  November  1, 
1985,  was  2.1  million  bushels,  out  of  the 
quota  of  2.65  million.  As  of  July  1985, 
landings  from  the  Georges  Bank  Area 
were  299,600  bushels  from  a  quota  of 
300,000  bushels;  this  Area  closd  in  late 
July.  Landings  from  the  Nantucket 
Shoals  Area  reached  125,000  bushels  on 
November  1, 1985,  from  a  quota  of 
200,000  bushels.  Harvest  of  ocean 
quahogs  reached  4.2  million  bushels  on 
November  1, 1985,  fi-om  the  quota  of  4.4 
million  bushels. 

Analyses  of  stock  assessments,  catch 
records,  and  all  other  relevant 
information  indicate  stable  productivity 
in  the  surf  clam  and  ocean  quahog 
fisheries.  Overall,  adequate  resources 
currendy  exist  to  maintain  current 
harvest  levels  in  the  surf  clam  fishery 
and  increase  harvest  levels  in  the 
quahog  fishery.  The  proposed  increase 
in  the  ocean  quahog  quota  will  have 


negligible  impact  on  the  stability  of  the 
resource,  which  has  exhibited  no  sign  of 
fluctuation  due  to  fishing  pressure, 
based  on  stock  assessments  conducted 
from  1965-1972. 

The  following  quotas  are  profwsed  for 
the  surf  clam  and  ocean  quahog 
fisheries  for  1986: 


Md-Atlante  surt  Own .. 
Gaorgst  Bank  aurt  < 
^Mntucka«  Shoal*  wrt  dMn.. 
OoMn  quihog 


2MO.0OO 

3004)00 

200.000 

6.000,000 


Comments  on  the  proposed  quotas 
will  be  accepted  for  30  days.  Comments 
will  be  considered  by  the  Secretary, 
who  will  determine  appropriate  final 
annual  quotas  for  each  fishery  and 
publish  those  quotas  in  the  Federal 
Register. 

Other  Matters 

This  action  is  taken  under  authority  of 
50  CFR  652.21  and  is  taken  in 
compliance  with  Executive  Order  12291. 
The  action  is  covered  by  the 
certification  for  Amendment  3  to  the 
Fishery  Management  Plan  for  Atlantic 
Surf  Clam  and  Ocean  Quahog  Fisheries, 
and  under  the  Regulatory  Flexibility 
Act,  that  the  authorizing  regulations  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

(16U.S.C.  laoie/se?) 

Dated:  December  11, 1985. 

Carmen  J.  Blondin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

[PR  Doc.  85-29799  Filed  12-12-85:  2:39  pmj 
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50  CFR  Part  651 
[Docket  No.  51190-5190] 

Northeast  Multispecles  Fishery 

Correction 

In  FR  Doc.  85-28721,  beginning  on 
page  49582,  in  the  issue  of  Tuesday, 
December  3. 1985.  make  the  following 
corrections: 

1.  On  page  49582,  first  column,  third 
line  of  the  SUMMARY,  "conversion" 
should  have  read  "conservation". 

2.  On  page  49584,  first  column,  in 

§  651.2,  the  fourth  line  of  the  definition 
for  Bottom-tending  giJl  net,  should  have 
read  "lower  third  of  the  water  column." 


3.  On  page  49587,  second  column,  in 
S  651.20(d)(1): 

a.  In  the  third  fine  "60*  40'  N."  should 
have  read  "69*  40'  N.  "; 

b.  In  the  fifth  line,  "9960-5-25600" 
should  have  read  "9960-X-25600". 

BILUNQ  COOe  150S-01-M 


l^**"'^)       DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atroospherfc 
Administration 

50  CFR  Part  663 

[Docket  No.  51192-5192] 

Pacific  Coast  Groundfish  Fishery 

Correction 

In  FR  Doc.  85-28722  beginning  on  page 
49590  in  the  issue  of  Tuesday,  December 
3, 1985,  make  the  following  corrections: 

1.  On  page  49590,  second  column, 
under  "SUPPLEMENTARY  INFORMATION", 
twenty-fifth  line,  insert  the  word  "not" 
after  the  word  "are".  In  the  third 
column,  second  complete  paragraph, 
seventeenth  line,  remove  the  word  "of". 

2.  At  the  bottom  of  page  49590,  insert 
"NUMERICAL  OY  SPECIES  (Table  1)" 
above  Table  1. 

3.  On  page  49591,  in  the  footnotes  at 
the  top  of  the  page,  in  the  second  line, 
insert  "flatfish  0.1%,"  before  "jack 
mackerel".  In  the  sixth  line,  footnote  2 
should  have  read  as  follows:  "*Of  this 
11,600  metric  tons,  2,500  metric  tons  is 
for  pari  of  the  Monterey  subarea.  See 
§  663.21(a)(2)." 

4.  At  the  bottom  of  page  49591,  insert 
"SPEOES  WITHOUT  A  NUMERICAL 
OY  (Table  2)"  above  Table  2. 

5.  On  page  49592,  in  table  2,  under  the 
heading  for  "Columbia",  "71000"  should 
have  read  "7000".  In  footnote  2.  first 
line,  "or"  should  have  read  "nor". 

BILUNO  COOE  1505-01-M 


50  CFR  Part  663 

[Docket  No.  51192-5192] 

Pacific  Coast  Groundfish  Fishery; 
Corrections 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  preliminary  fishery 
specifications;  corrections. 

SUMMARY:  This  document  corrects 
several  sentences  in  the  preliminary 
1988  specifications  for  groundfish  for  the 
Pacific  Coast  Groundfish  Fishery 
published  December  3, 1985,  50  FR 
49590. 
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FOR  FURTHER  INFORMATION  CONTACT: 

R.A.  Schmitten  at  206-52&-6150  or  E.C. 
Fullerton  at  213-548-2575. 

In  PR  Doc.  85-28722.  published 
December  3. 1985,  on  page  49592,  the 
following  corrections  are  made: 

1.  In  column  1.  line  5  from  the  bottom 
of  the  page,  the  word  'adjusted"  is 
corrected  to  read  "calculated." 

2.  In  column  1,  the  last  sentence  is 
corrected  to  read  "Because  of  rounding 
to  the  nearest  100  mt.  the  full  100  mt 
reduction  (necessary  to  stay  within  the 
3,900  mt  coastwide  maximum  ABC)  is 
taken  from  the  Columbia  area,  resulting 
in  an  ABC  of  2,500  mt  for  that  area." 

3.  In  column  3,  paragraph  1.  the 
sentence  that  begins  on  line  7  is 
corrected  to  read  "Because  of  the 
reduced  northern  area,  the  summed  1986 
ABCs  for  the  Sebastes  complex  remains 
at  10,100  mt.  the  some  as  in  1985,  despite 
the  increase  in  the  yellowtail  ABC." 

Dated:  December  12. 1985. 
Carmen  |.  Blondin, 

Deputy  Assistant  A  dministrotor  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc.  85-29825  Filed  12-16-85;  8:45  am] 

BILUfM  CODE  3510-23-M 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  800 

Protection  of  Historic  Properties 

agency:  Advisory  Council  on  Historic 
Preservation. 

action:  Proposed  revision  of 
regulations;  extension  of  comment 
period. 

summary:  The  Advisory  Council  on 
Historic  Preservation  announces  that 
the  deadline  for  receipt  of  comments  on 
the  proposed  revision  of  regulations  (38 
CFR  Part  800)  published  October  15. 
1985,  is  extented  for  30  days. 
dates:  Written  comments  on  the 
proposed  revision  must  be  received  by 
January  15, 1986. 

ADDRESS:  Address  written  comments  to 
Robert  R.  Garvey.  Jr.,  Executive 
Director.  Advisory  Council  on  Historic 
Preservation.  Suite  809. 1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT 
John  M.  Fowler,  Deputy  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  Suite  809, 1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20004. 


SUPPLEMENTARY  INFORMATION:  On 

October  15. 1985.  the  Advisory  Council 
on  Historic  Preservation  published  in 
the  Federal  Register  (SO  FR  41B28) 
proposed  revisions  to  its  existing 
regulations  implementing  Section  106  of 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470f)  in  order  to  carry  out  the 
Council's  regulatory  reform  efforts  for 
the  process  of  review  and  comment 
upon  federally  supported  undertakings 
that  affect  historic  properties. 

The  Council,  after  requests  from  the 
Department  of  the  Interior  and  several 
trade  associations  for  additional  time  to 
comment,  believes  that  the  proposed 
revision  is  sufficiently  complex  to 
warrant  a  comment  period  longer  than 
the  normal  60  days. 

Accordingly,  this  notice  announces 
that  the  public  comment  period  for  that 
proposed  revision  of  regulations  is 
extended  until  January  15, 1986. 
Comments  on  the  proposed  revision 
must  be  submitted  on  or  before  that 
date. 

Dated:  December  16. 1985. 
John  M.  Fowler. 
Deputy  Executive  Director. 
[FR  Doc  85-30006  Filed  12-lfr-85;  10:46  am] 
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This  section  of  the   FEDERAL   REGtSTER 
contains  documents  other  than  njies  or 
proposed  rules  that  are  applicable  to  the 
puMc.   Notices  of  hearirigs  and 
investigations,  committee  meetings,  agerwy 
decisions  arKl  rutir^gs,  delegations  of 
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NATIONAL  COMMISSION  ON 
AGRICULTURAL  TRADE  AND  EXPORT 
POLICY 

MMting 

December  12. 1985. 

The  next  meeting  of  the  National 
Commission  on  Agricultural  Trade  and 
Export  Policy  will  be  at  9:00  am  on 
Friday,  January  10, 1986,  at  the  Houston 
Airport  Marriott.  The  topic  of  the 
meeting  will  be  "Financial  DifTiculties  of 
the  Developing  Countries." 

Information  about  the  meeting  is 
available  from  the  Commission  staff  at 
(202)  488-1961. 
Kenneth  L  Bader, 
Chairman. 
(PR  Doc.  85-29776  Filed  12-16-85;  8:45] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Conunodity  Credit  Corporation 

Burley  TotMCco;  1986  National 
Mariceting  Quota  and  1986  Price 
Support  Level  for  Burley  Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC). 
United  States  Department  of  Agriculture 
(USDA). 

action:  Notice  of  Proposed  Revised 
Determinations  and  extension  of 
comment  period. 

SUMMARY:  A  notice  of  proposed 
determinations  concerning  marketing 
quotas  for  the  1986  crop  of  burley 
tobacco  was  published  in  the  Federal 
Register  on  November  18. 1985  (50  FR 
47415).  On  November  15, 1985  Pub.  L. 
99-157  was  approved  which  includes  a 
provision  to  reduce  the  level  of  price 
support  for  the  1985  crop  of  burley 


tobacco  to  148.8  cents  per  pound.  This 
change  in  the  level  of  price  support 
resulted  in  a  change  in  certain 
calculations  with  respect  to  the  size  of 
the  1986  burley  tobacco  marketing 
quota.  Accordingly,  it  has  been 
determined  that  the  proposed 
determinations  pubhshed  at  50  FR  47416 
should  be  revised  to  reflect  the  change 
in  the  level  of  suf^rart  for  the  1985  crop 
of  biu-ley  tobacco  which  was  made  by 
Pub.  L  99-157.  In  addition,  because 
these  revisions  may  alter  the  views  of 
individuals  responding  to  the  notice,  the 
comment  period  has  been  extended  from 
December  31. 1965  to  January  10, 1988. 
DATE:  Comments  must  be  received  on  or 
before  January  10, 1986  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Send  comments  to  the 
Director,  Commodity  Analysis  Division, 
ASCS,  U.S.  Department  of  Agriculture, 
P.O.  Box  2415,  Washington,  DC  20013. 
(202)  447-3391. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Tarczy,  Agricultural  Economist 
Conunodity  Analysis  Division,  ASCS, 
USDA,  Room  3736-Soutii  Building,  P.O. 
Box  2415,  Washington,  DC  20013,  (202) 
447-5187.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the 
proposed  burley  marketing  quota  set 
forth  in  this  notice  and  the  impact  of 
implementing  it  is  available  on  request 
from  Robert  L  Tarczy. 

SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  in  conformity 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  This 
action  has  been  classitied  "not  major" 
since  implementation  of  these  proposed 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  or  geographical  region;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment  or  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases:  Number — 10.051,  as  set  forth 
in  the  Catalog  of  Federal  Domestic 
Assistance. 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  neither 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS) 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Marketing  Quotas 

The  Agricultural  Adjustment  Act  of 
1938,  as  amended  (hereinafter  referred 
to  as  the  "Act"),  requires  that  the 
Secretary  of  Agriculture  proclaim  by 
February  1, 1986.  marketing  quotas  for 
the  1986-87, 1987-88  and  1988-89 
marketing  years  and  determine  and 
announce  the  amount  of  the  national 
marketing  quota  for  the  1986-87 
marketing  year  for  burley  tobacco.  Since 
the  1985-86  marketing  year  is  the  last 
year  of  the  three  consecutive  years  for 
which  marketing  quotas  previously 
proclaimed  will  be  in  effect  for  burley 
tobacco,  a  referendum  of  farmers 
engaged  in  the  1985  production  of  burley 
tobacco  for  the  1985  marketing  year  will 
be  conducted  within  30  days  after 
proclamation  of  such  national  marketing 
quota  to  determine  whether  they  favor 
or  oppose  marketing  quotas  for  the  three 
year  period. 

Section  319(c]  of  the  Act  provides  that 
the  national  marketing  quota  for  burley 
tobacco  for  a  marketing  year  is  the 
amount  of  that  kind  of  tobacco  produced 
in  the  United  States  which  the  Secretary 
estimates  will  be  used  domestically  and 
will  be  exported  during  the  marketing 
year,  adjusted  upward  or  downward  in 
such  amount  as  the  Secretary,  in  his 
discretion,  determines  is  desirable  for 
the  purpose  of  maintaining  an  adequate 
supply  or  for  effecting  an  orderly 
reduction  of  supplies  to  the  reserve 
supply  level.  The  maximum  downward 
adjustment  is  10  percent  of  estimated 
domestic  use  and  exports. 

Section  301(b){14)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 


in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  phrase  "normal  supply"  is 
defined  in  section  301(b)(10)(B)  of  the 
Act  as  a  normal  year's  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic 
consumption  and  65  percent  of  a  normal 
year's  exports  as  an  allowance  for  a 
normal  year's  carryover.  A  "normal 
year's  domestic  consumption"  is  defined 
in  section  301(b)(ll)(B)  of  the  Act  as  the 
yearly  average  quantity  of  hurley 
tobacco  produced  in  the  United  States 
that  was  consumed  in  the  United  States 
during  the  ten  marketing  years 
immediately  preceding  the  marketing 
year  in  which  such  consumption  is 
determined  (1985-86),  adjusted  for 
current  trends  in  such  consumption. 

A  "normal  year's  exports"  is  deHned 
in  section  301(b)(12]  of  the  Act  as  the 
yearly  average  quantity  produced  in  the 
United  States  that  was  exported  from 
the  United  States  during  the  ten 
marketing  years  immediately  proceeding 
the  marketing  year  in  which  such 
exports  are  determined  (1985-86), 
adjusted  for  current  trends  in  such 
exports. 

The  reserve  supply  level  for  the  1985- 
86  marketing  year  was  determined  to  be 
1,542  million  pounds.  This  was  based  on 
a  normal  year's  domestic  consumption 
of  450  million  pounds  and  a  normal 
year's  exports  of  140  million  pounds  (50 
FR  21478).  The  proposed  reserve  supply 
level  for  the  1986-87  marketing  year  is 
1,493  million  pounds.  This  is  based  on  a 
normal  year's  domestic  consumption  of 
430  million  pounds  and  a  normal  year's 
exports  of  145  million  pounds. 

Section  301(b)(16)(B)  of  the  Act 
defines  "total  supply"  as  the  carryover 
at  the  beginning  of  the  marketing  year 
(October  1)  plus  the  estimated 
production  in  the  United  States  during 
the  calendar  year  in  which  the 
marketing  year  begins.  The  total  supply 
for  the  1985-86  mariceting  year  is  2,022 
million  pounds  based  on  carryover  of 
1,462  million  pounds  and  estimated 
marketings  of  560  million  pounds. 

The  amount  of  burley  tobacco 
produced  and  utilized  domestically 
during  the  1984-85  marketing  year  was 
402  million  pounds,  and  the  amount 
exported  was  154  million  pounds,  farm 
sales  weight  basis.  The  national 
marketing  quota  for  burley  tobacco  for 
the  1985-86  marketing  year  is  525  million 
pounds  (50  FR  21478).  For  the  1986-87 
marketing  year,  utilization  in  the  United 
States  is  estimated  to  be  approximately 
410  million  pounds  and  exports  are 
estimated  to  be  approximately  173 
million  pounds.  Despite  the  total  supply 
for  the  1985-86  marketing  year  being  529 
million  pounds  more  than  the  proposed 


reserve  supply  level  for  the  1986-87 
marketing  year,  and  downward 
adjustment  shall  not  exceed  10  percent 
of  such  estimated  utilization  and 
exports.  Accordingly,  it  is  proposed  that 
the  national  marketing  quota  be  525 
million  pounds  for  the  1986-67 
marketing  year,  the  same  as  for  the 
1985-88  marketing  year. 

For  each  marketing  year  for  which 
marketing  quotas  are  in  effect  in 
accordance  with  section  319(c)  of  the 
Act,  the  Secretary  is  authorized  to 
establish  a  reserve  (hereinafter  referred 
to  as  the  "national  reserve")  from  the 
national  marketing  quota  in  an  amount 
not  in  excess  of  1  percent  of  the  national 
marketing  quota  to  be  available  for 
making  corrections  and  adjusting 
inequities  in  farm  marketing  quotas  and 
for  establishing  marketing  quotas  for 
new  farms  (i.e..  farms  for  which  farm 
marketing  quotas  have  not  been 
otherwise  established).  A  reserve  of 
465,000  pounds  was  established  for  the 
1985-86  marketing  year  (50  FR  21478).  It 
is  proposed  that  a  national  reserve  be 
established  for  the  1986-87  marketing 
year. 

Section  319(e)  of  the  Act  provides,  in 
part,  that  each  farm  mariceting  quota 
shall  be  determined  by  multiplying  the 
previous  year's  farm  marketing  quota  by 
a  national  factor  obtained  by  dividing 
the  national  marketing  quota 
determined  under  section  319(c)  (less 
the  national  reserve)  by  the  sum  of  the 
farm  marketing  quotas  for  the 
immediately  preceding  year  for  all  farms 
for  which  burley  tobacco  marketing 
quotas  will  be  determined  for  such 
succeeding  marketing  year.  However, 
such  national  factor  shall  not  be  less 
than  90  percent  The  national  factor  for 
the  1985-86  marketing  year  was  .90  (50     ' 
FR  21478). 

Section  319(h)  of  the  Act  provides 
that,  effective  with  the  marketing  year 
beginning  October  1, 1976,  no  marketing 
quota,  other  than  a  new  farm  marketing 
quota,  shall  be  established  for  a  farm  on 
which  no  burley  tobacco  was  planted  or 
considered  planted  in  any  of  the  five 
years  immediately  preceding  the  year 
for  which  farm  marketing  quotas  are 
being  established. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect  or 
for  which  marketing  quotas  have  not 
been  disapproved  by  producers  at  a 
level  which  is  determined  in  accordance 
with  a  formula  prescribed  in  Section  106 
of  the  Agricultural  Act  of  1949,  as 
amended  (the  "1949  Act").  With  respect 
to  the  1988  crop  of  burley  tobacco,  the 
level  of  support  is  determined  in 


accordance  with  sections  106  (b),  (d) 
and  (f)  of  the  1949  Act. 

Section  108(0(4)  of  the  1949  Act 
provides  that  the  level  of  support  for  the 
1986  crop  of  burley  tobacco,  iif  marketing 
quots  are  in  effect  or  are  not 
disapproved  by  producers,  shall  be  the 
level  in  cents  per  pound  at  which  the 

1985  crop  of  burley  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (A)  the  support 
level  for  the  1986  crop,  as  determined 
under  section  106Cb)  of  the  1949  Act  is 
greater  or  less  than  (6)  the  support  level 
for  the  1985  crop,  as  determined  under 
secUon  106(b)  of  the  1949  Act  as  that 
difference  may  be  adjusted  by  the 
Secretary  under  section  106(d)  of  the 
1949  Act  if  the  support  level  under 
clause  (A)  is  greater  than  the  support 
level  under  clause  (B).  Accordingly, 
under  section  106(f)(4)  of  the  1949  Act  if 
marketing  quotas  are  in  effect  or  are  not 
disapproved  by  producers,  the  support 
level  for  the  1988  crop  of  hurley  tobacco 
will  be  the  1985  level  adjusted  by  the 
difference  between  (plus  or  minus)  the 

1986  "basic  support  level"  and  the  1965 
"basic  support  level". 

Section  106(b)  of  the  1949  Act 
provides  that,  if  marketing  quotas  are  in 
effect  or  are  not  disapproved  by 
producers,  that  the  "basic  support  level" 
for  any  year  is  determined  by 
multiplying  the  support  level  for  the  1959 
crop  of  buriey  tobacco  (57.2  cents  per 
pound)  by  the  ratio  of  the  average  of  the 
index  of  prices  paid  by  farmers 
including  wage  rates,  interest  and  taxes 
(referred  to  as  the  "parity  index")  for  the 
three  previous  calendar  years  to  the 
average  index  of  such  prices  paid  by 
farmers,  including  wage  rates,  interest 
and  taxes  for  the  1959  calendar  year 
(298).  For  the  1986-crop  year,  the 
average  parity  indexes  for  the  three 
previous  years  are;  1963 — 1104;  1984 — 
1127;  and  1985—1125  (estimated  based 
on  9-month'8  data).  The  preliminary 
average  of  the  parity  indexes  for  these 
years  is  1119  and  the  ratio  of  the  1983-85 
index  to  the  1959  index  is  3.76. 
Accordingly,  the  preliminary  "basic 
support  level"  for  the  1966  buriey 
tobacco  is  estimated  to  be  215.1  cents 
per  pound  For  the  1985-crop  year,  the 
average  parity  indexes  used  to  calculate 
the  1985  "basic  support  level"  were: 
1982—1078: 1983—1105:  and  1964—1127. 
the  ratio  of  the  1982-«4  index  to  the  1959 
index  equaled  3.70.  Thus,  the  "basic 
support  level"  for  the  1985  crop  of  buriey 
tobacco  equalled  211.6  cents  per  pound. 
The  difference  between  the  "basic 
support  levels"  for  the  1985  and  1988 
crops  of  burley  tobacco  is  estimated  to 
be  3.5  cents  per  pound. 
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Section  106(d)  of  the  1949  Act 
provides  that  the  Secretary  may  reduce 
the  level  of  support  which  would 
otherwise  be  established  for  any  grade 
of  tobacco  of  a  crop  for  which  marketing 
quotas  are  in  effect  or  are  not 
disapproved  by  producers  which  the 
Secretrary  determines  will  likely  be  in 
excess  supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  such  reduction  reflect  not  less  than 
65  percent  of  the  increase  in  the  support 
level  for  such  kind  of  tobacco  which 
would  otherwise  be  established  under 
section  106  of  the  Act  if  the  support  level 
is  higher  than  the  support  level  for  the 
preceding  crop.  Before  any  such 
reduction  is  made,  the  Secretary  must 
consult  with  the  associations  handling 
price  support  loans  and  consideration 
must  be  given  to  the  supply  and 
anticipated  demand  of  such  tobacco, 
including  the  effect  of  such  reduction  on 
other  kinds  of  quota  tobacco.  In 
determining  whether  the  supply  of  any 
grade  of  any  kind  of  tobacco  of  a  crop 
will  be  excessive,  the  Secretary  shall 
take  into  consideration  the  domestic 
suplly,  including  domestic  inventories, 
the  amount  of  such  tobacco  pledged  as 
security  for  price  support  loans,  and 
anticipated  domestic  and  export 
demand,  based  on  the  maturity, 
uniformity  and  stalk  position  of  such 
tobacco. 

As  previously  mentioned,  supplies  of 
virtually  all  grades  of  hurley  tobacco  are 
excessive  {i.e.,  529  million  pounds  above 
the  reserve  supply  level),  with  most  of 
the  excess  supply  consisting  of  tobacco 
pledged  as  collateral  for  price  support 
loans. 

Accordingly,  if  marketing  quotas  are 
in  effect  or  are  not  disapproved  by 
producers,  it  is  proposed  that  the  1986      j 
support  level  for  burley  tobacco  be  151.1 
cents  per  pound.  This  is  an  increase  of 
2.3  cents  per  pound  from  the  1985 
support  level  of  148.8  cents  per  pound, 
or  65  percent  of  the  increase,  i.e.,  3.5 
cents  per  pound,  that  otherwise  would 
be  established. 

Proposed  Determinations 

Accordingly,  comments  are  requested 
on  the  following  proposed  revised 
determinations  with  respect  to  burley 
tobacco  for  the  1986-87  marketing  year: 

1.  A  national  marketing  quota  of  525 
million  pounds. 

2.  A  reserve  supply  level  in  the 
amount  of  1.493  million  pounds. 

3.  A  national  reserve  within  the  range 
of  500.000  to  5.00,000  pounds. 

4.  If  marketing  quotas  are  in  effect  or 
are  not  disapproved  by  producers,  a 
price  support  level  limited  to  65  percent 
of  the  increase  that  would  have  been 


established  otherwise  in  accordance 
with  section  106  of  the  1949  Act  which 
is  currently  estimated  to  be  151.1  cents 
per  pound. 

Comments  are  not  requested  with 
respect  to  the  national  factor  for  the 
1986-87  mariceting  year  since  the 
national  factor  is  determined  as  the 
result  of  a  mathematical  computation  in 
accordance  with  the  formula  prescribed 
in  section  319(e)  of  the  Act  and  does  not 
involve  administrative  decision  making. 

All  written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.  Monday  through  Friday, 
in  Room  3741-South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

Signed  at  Washingtoa  DC  on  December  11, 
1985.  1 

Everett  Rank. 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service.  Executive  Vice 
President,  Commodity  Credit  Corporation. 
(FR  Doc.  85-29749  Filed  12-12-85;  8:45  am) 
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DEPARTMENT  OF  COMMERECE 

Bureau  of  the  Census 

Annual  Surveys  in  Manufacturing  Area; 
Determination 

In  conformity  with  Title  13.  United 
States  Code  (Sections  131, 182,  224,  and 
225).  and  with  due  notice  having  been 
published  on  August  30, 1985  (50  FR 
35277).  I  have  determined  that  annual 
.data  to  be  derived  from  the  surveys 
/  listed  below  are  needed  to  aid  the 
efHcient  performance  6f  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  government 
sources. 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production;  some  provide 
data  on  stocks,  unHUed  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys.  These  surveys 
are  listed  under  major  group  headings 
based  on  the  Standard  Industrial 
Classification  Manual  (1972  edition) 
promulgated  by  the  Office  of 
Management  and  Budget  for  use  of 
Federal  Government  statistical  agencies. 


Annual  Current  Industrial  Reports 

Major  Group  20 — Food  and  Kindred 
Products 

Confectionery  -  • 

Major  Group  22— Textile  Mill  Products 

Broadwoven  fabrics  flnished 

Narrow  fabrics 

Yard  production 

Knit  fabric  production 

Stocks  of  wood  and  related  fibers 

Major  Croups  23 — Apparel  and  Other 
Finished  Products  Made  from  Fabrics 
and  Similar  Materials 

Men's  and  boys'  outerwear 
Women's  and  children's  outerwear 
Underwear  and  nightwear 
Gloves  and  mittens 

Major  Group  24 — Lumber  and  Wood 
Products,  Except  Furniture 

Hardwood  plywood 

Softwood  plywood 

Lumber  production  and  mill  stocks 

Major  Group  25 — Furniture  and  Fixtures 
Office  furniture 

Major  Group  28 — Paper  and  Allied 
Products 

Selected  office  supplies  and  accessories 
Pulp,  paper,  and  board 

Major  Group  27 — Printing,  Publishing, 
and  Allied  Industries 

Business  forms,  binders,  carbon  paper, 
and  inked  ribbon 

Major  Group  28 — Chemicals  and  Allied 
Products 

Industrial  gases 
Inorganic  chemicals 
Pharmaceutical  preparations,  except 

biologicals 
Sulfuric  acid 
Paints,  varnish,  and  lacquer 

Major  Group  30 — Rubber  and 
Miscellaneous  Plastics  Products 

Rubber 

Plastics  bottles 

Rubber  and  plastics  hose  and  belting 

Mechancial  rubber  goods 

Major  Group  31 — Leather  and  Leather 
Products 

Footwear 

Major  Group  32 — Stone,  Clay,  and  Glass 

Consumer,  scientific,  technical,  and 

industrial  glassware 
Fibrous  glass 

Major  Group  33 — Primary  Metal 
Industries 

Steel  mill  products 
Insulated  wire  and  cable 
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Magnesium  mill  products 
Nonferrous  castings 
Ferrous  castings 

Major  Group  34 — Fabricated  Metal 
Products,  except  machinery  and 
transportation  equipment 

Selected  heating  equipment 

Major  Group  35 — Machinery,  Except 
Electrical 

Internal  combustion  engines 

Farm  machinery  and  lawn  and  garden 

equipment 
Mining  machinery  and  mineral 

processing  equipment 
Air-conditioning  and  refrigeration 

equipment,  including  warm  air 

furnaces 
Computers  and  ofTice  and  accounting 

machines 
Pumps  and  compressors 
Selected  industrial  air  pollution  control 

equipment 
Construction  machinery 
Anti/friction  bearings 
Fluid  power  products  (including 

aerospace) 
Coin-operated  vending  machines 
Robots 

Major  Croup  36 — Electrical  Machinery, 
Equipment,  and  Supplies 

Radios,  televisions,  and  phonographs 
Motors  and  generators 
Wiring  devices  and  supplies 
Switchgear,  switchboard  apparatus, 

relays,  and  industrial  controls 
Communication  equipment 
Semiconductors  and  printed  circuit 

boards 
Electromedical  equipment 
Electric  housewares  and  fans 
Electric  lighting  Hxtures 
Major  household  appliances 
Transforms 

Major  Group  37 — Transportation 
Equipment 

Aricraft  propellers 
Aerospace  orders 

Major  Group  38 — Professional, 
Scientific,  and  Controlling  Instruments; 
Photographic  and  Optical  Goods; 
Watches  and  Clocks 

Selected  instruments  and  related 
products 

Major  Group  39 — Miscellaneous 
Manufacturing  Industries 

Pens,  pencils,  and  marking  devices 

The  following  survey  represents  an 
annual  supplement  of  a  monthly  survey 
and  will  cover  the  same  establishments 
canvassed  monthly.  There  will  be  no 
duplication  of  reporting,  however,  since 
the  type  of  data  collected  on  the  annual 
supplement  will  be  different  from  that 
collected  monthly. 


Major  Group  32 — Stone,  Clay,  and  Glass 

Glass  containers 
Refractories 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  surveys.  Accordingly, 
there  will  be  no  duplication  in  reporting. 
The  content  of  these  annual  reports  will 
be  identical  with  that  of  the  monthly 
and  quarterly  reports. 

Major  Group  20 — Food  and  Kindred 
Products 

Flour  milling  products 

Major  Group  22— Textile  Mill  Products 

Broadwoven  fabric  (gray) 
Consumption  of  wool  and  Other  fibers, 

and  production  of  tops  and  noils 
Carpet  and  rugs 

Major  Group  23 — Apparel  and  other 
Finished  Products  Made  From  Fabrics 
and  Similar  Materials 

Sheets,  pillowcases,  and  towels 

Major  Group  32 — Stone,  Clay,  and  Glass 

Glass  containers 

Refractories 

Clay  construction  products 

Flat  glass 

Major  Group  33 — Primary  Metal 
Industries 

Inventories  of  steel  mill  shapes 

Major  Group  34 — Fabricated  Metal 
Products,  Except  Machinery  and 
Transportation  Equipment 

Plumbing  fixtures 

Steel  shipping  drums  and  pails 

Closures  for  containers 

Major  Group  35— Machinery,  Except 
Electrical 

Construction  machinery 
Metalworking  machinery 

Major  Group  36 — Electrical  Machinery, 
Equipment,  and  Supplies 

Fluorescent  lamp  ballasts 
Electric  lamps 

Major  Group  37 — ^Transportation 
Equipment 

New  complete  aircraft  and  aircraft 
engines,  except  military  Truck  trailers 

Annual  Survey  of  Manufacturers 

The  annual  survey  of  manufactures 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment, 
payroll,  work  hours,  capital 
expenditures,  cost  of  materials 
consumed,  gross  book  value  of  assets, 
retirements,  and  depreciation  of  fixed 


assets,  rental  payments,  supplemental 
labor  costs,  and  so  forth.  This  survey 
while  conducted  on  a  sample  basis, 
covers  all  manufacturing  industries, 
including  data  on  plants  under 
construction  but  not  yet  in  operation. 

Annual  Survey  of  Research  and 
Development 

A  survey  of  research  and 
development  (R&D)  activities  is 
conducted.  The  major  data  obtained  in 
this  survey  include  total  R&D 
expenditures  by  source  of  funds,  the 
number  of  scientists  and  engineers 
employeed,  the  amounts  spent  for 
pollution  abatement  and  energy  R&D, 
and,  for  comparative  purposes,  the  total 
net  sales  and  receipts  and  the  total 
employment  of  the  company. 

Annual  Survey  of  Shipments  to  Federal 
Govemment  Agencies 

A  survey  of  shipments  to  the  Federal 
Govemment  is  conducted  to  provide 
information  on  the  effect  of  Federal 
procurement  on  selected  industries  by 
Federal  Govemment  agencies. 

Annual  Survey  of  Pollution  Abatement 
Costs  and  Expenditures 

The  annual  survey  of  pollution 
abatement  expenditures  is  designed  to . 
collect  from  manufacturers  the  total 
expenditures  by  industry  and 
geographic  area  to  abate  pollutant 
emissions.  The  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  survey  also  will  obtain 
the  costs  recovered  from  abatement 
activities  and  quantities  of  pollutants 
abated.  • 

Annual  Survey  of  Plant  Capacity 

The  annual  survey  of  plant  capacity 
obtains  iiiformation  such  as  the  amount 
of  time  a  plant  is  in  operation;  operating 
rates  as  related  to  preferred  levels  and 
practical  capacity;  the  value  of 
production  and  other  statistics  for 
actual,  preferred,  and  practical  capacity 
operating  levels;  and  the  reasons  for 
operating  at  less  than  capacity. 

The  report  forms  will  be  furnished  to 
firms  included  in  these  surveys.  Copies 
of  survey  forms  are  available  on  request 
to  the  Director,  Bureau  of  the  Census, 
Washington.  D.C.  20233. 

1  have  therefore,  directed  that  these 
annual  surveys  be  conducted  for  the 
purpose  of  collecting  the  date  as 
described. 
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Dated:  December  12. 1985. 
John  G.  Keane. 

Director.  Bureau  of  the  Census. 
|FR  Doc.  85-29791  Filed  12-16-«5:  8:45  am] 
BnXMQ  COM  3S1O-07-II 

Annual  Wholesale  Trade; 
Determination 

In  accordance  with  Title  13.  United 
States  Code,  sections  182.  224.  and  225. 
and  due  Notice  of  Consideration  having 
been  published  November  4. 1985  (50  FR 
45849),  I  have  determined  that  the 
Census  Bureau  needs  to  collect  data 
covering  year-end  inventories  and 
annual  purchases  and  sales  to  provide  a 
sound  statistical  basis  for  the  formation 
of  policy  by  various  governmental 
agencies.  These  data  also  apply  to  a 
variety  of  public  and  business  needs. 
This  annual  survey  is  a  continuation  of 
similar  wholesale  trade  sector  surveys 
conducted  each  year  since  197a  It 
provides,  on  a  comparable  classification 
basis,  annual  sales  for  1985.  year-end 
inventories  for  1984  and  1985.  and 
purchases  for  1985.  These  data  are  not 
available  publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

The  Census  Bureau  will  require 
selected  firms  operating  merchant 
wholesale  establishments  in  the  United 
States  (with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1985  Annual  Wholesale  Trade  Survey. 
The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  speciRed  above. 

We  will  furnish  report  forms  to  the 
firms  covered  by  this  survey  and  will 
require  their  submission  within  20  days 
after  receipt.  We  will  provide  copies  of 
the  forlhs  upon  written  request  to  the 
Director.  Bureau  of  the  Census, 
Washington,  DC  20233. 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 

Dated:  December  12, 1985. 
John  G.  Keane, 

Direct  or.  Bureau  of  the  Census. 
[FR  Doc.  85-29790  Filed  12-16-85;  8:45  am] 
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Foreign-Trade  Zones  Board 
(Docket  No.  42-85] 

Foreign-Trade  Zone  92;  Harrison 
County,  Mississippi;  Application  for 
Subzone  Moss  Point  Marine  Sttipyard. 
Escatawpa 

An  application  has  been  submitted  to 


the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Gulfport/Biloxi 
Foreign-Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  92,  requesting 
special-purpose  subzone  status  for  the 
shipyard  of  Moss  Point  Marine.  Inc.. 
(MPM)  in  Escatawpa,  Mississippi, 
within  the  Pascagoula  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  use  81a-81u).  and  the  regulations  of 
the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  December  4. 1985. 

The  shipyard  is  located  on  the  east 
bank  of  the  Pascagoula  River  5  miles 
north  of  Pascagoula.  The  51-acre 
shipyard  employs  200  persons  and  is 
used  primarily  for  the  construction  of 
large  fishing  vessels  and  supply  vessels 
for  the  offshore  oil  and  gas  industry. 

About  10  percent  of  the  value  of  the 
vessels  involves  foreign  components 
such  as  engines,  generators,  deck 
machinery  and  fittings,  gears,  anchors, 
chain,  windows,  doors,  life  boats  and 
davits,  and  air  conditioning  equipment. 

Zone  procedures  will  help  MPM  to 
reduce  costs  on  current  orders  and  to 
compete  internationally  on  bids  for  new 
products.  The  benefits  are  related  to  the 
fact  that  most  of  the  components  are 
subject  to  significant  duties,  and  that  the 
finished  products,  as  ocean  going 
vessels,  are  duty  free. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  department  of 
Commerce,  Washington,  DC  20230; 
Douglas  D.  Angle,  District  Engineer,  U.S. 
Customs  Service,  South  Cental  Region, 
250  N.  Water  SL,  Mobile,  AL  36852;  and 
Colonel  Carroll  H.  Dimn,  District 
Engineer,  U.S.  Army  Engineer  District 
Mobile,  P.O.  Box  2288,  Mobile.  AL  36628. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  31, 
1986. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Port  Director's  Office,  U.S.  Customs 

Service,  Pascagoula-Moss  Point  Bank 

Building,  Room  402,  Pascagoula.  MS 

39567 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  NW., 

Washington,  DC  20230. 


Dated:  December  12. 1985. 
lolin  |.  Da  Ponte,  Jr.. 
Executive  Secretary. 

[FR  Doc.  85-29797  Filed  12-16-65;  8:45  am] 
BNJJNQCOOC  MtO-OS-M 

international  Trade  Administration 

[A-475-503] 

Initiation  of  Antidumping  Duty 
Investigation;  Welded  Steel  Wire 
Fabric  of  Concrete  Reinforcement 
from  Italy 

AQENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  welded  steel  wire  fabric  for 
concrete  reinforcement  (wire  fabric) 
fit)m  Italy  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  the  subject 
merchandise  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  The  ITC  will  make  its 
preliminary  determination  on  or  before 
January  6. 1986.  If  this  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
April  29. 1986. 

EFFECTIVE  DATE:  December  17, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  2023O;  telephone:  (202) 
377-3464. 

SUPPt^MENTARY  INFORMATION: 
The  Petition 

On  November  20, 1985,  we  received  a 
petition  in  proper  form  filed  by  the  Wire 
Reinforcement  institute,  Inc.,  on  behald 
of  the  U.S.  industry  producting  wire 
fabric.  In  compliance  with  the  filing 
requirements  of  S  353.38  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleges  that  imports  of  wire 
fabric  from  Italy  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 
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Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  Tiled,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
examined  the  petition  on  wire  fabric 
from  Italy  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  wire  fabric  (as 
detiled  in  the  "Scope  of  Investigation" 
section  of  this  notice)  from  Italy  is  being, 
or  is  likely  or  be,  sold  in  the  United 
States  at  less  than  fair  value.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  April  29, 1988. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "Welded  Steel  Wire  Fabric  for 
Concrete  Reinforcement"  is  deflned  as 
material  composed  of  cold-drawn  steel 
wires,  whether  or  not  deformed, 
fabicated  into  sheets  (or  so-called  mesh) 
by  the  process  of  electric  welding.  The 
finished  product  consists  essentially  of  a 
series  of  longitudinal  and  transverse 
wires  arranged  at  substantially  right 
angles  to  each  other  and  welded 
together  at  all  points  of  intersection,  as 
described  in  ASTM  Specifictions  A-185 
and  A-497.  Wire  fabric  is  currently 
classifiable  under  item  642.8010  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ^\}SJ\.). 

United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  United  States 
price  on  prices  quoted  "direct  discharge, 
duties  and  discharge  paid"  to  industry 
sources  and  various  U.S.  customers  for 
the  summer  of  1985. 

The  petitioner  based  foreign  market 
value  on  information  concerning  U.S. 
domestic  producer  costs  adjusted  for 
differences  in  Italy  in  accordance  with 
§  353.36(a)(7)  of  the  Commerce 
Department's  Regulations.  The 
petitioner  priced  low  carbon  industrial 
quality  wire  rod  in  Italy  and  then  made 
adjustments  for  converting  the  wire  rod 
to  welded  wire  fabric.  Such  adjustments 
included  costs  for  labor,  power  and 
other  utility  costs  associated  with 
producing  wire  fabric.  The  Petitioner 
then  added  general  and  administrative 
expenses  to  arrive  at  a  foreign  market 
value. 

Based  on  the  comparison  of  the 
adjusted  netback  U.S.  price  and  foreign 


market  value,  petitioner  alleged  a 
dumping  margin  of  34  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  Hies,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  FTC  will  determine  by  January  6, 
1986.  whether  there  is  a  reasonable 
indication  that  imports  of  wire  fabric 
from  Italy  materially  injure,  or  threaten 
material  injury,  to  a  U.S.  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  statutory 
procedures. 

Dated:  December  10, 1985. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-29794  Filed  12-16-85;  8:45  am] 
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(A-201-S03] 

Initiation  of  Antidumping  Duty 
Investigation;  Welded  Steel  Wire 
Fabric  for  Concrete  Reinforcement 
from  Mexico 

AQENCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  welded  steel  wire  fabric  for 
concrete  reinforcement  (wire  fabric) 
from  Mexico  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  the  subject 
merchandise  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  The  ITC  will  make  its 
preliminary  determination  on  or  before 
January  6, 1986.  If  this  investigation 


proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
April  29, 1986. 

EFFECTIVE  DATE:  December  17. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Busen  or  Patrick  O'Mara. 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-3464  or  (202)  377- 
3798. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  20, 1985,  we  received  a 
petition  in  proper  form  filed  by  the  Wire 
Reinforcement  Institute,  Inc.,  on  behalf 
of  the  U.S.  industry  producing  wire 
fabric.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleges  that  imports  of  wire 
fabric  from  Mexico  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  193a 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  732(c]  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
examined  the  petition  on  wire  fabric 
from  Mexico  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  wire  fabric  (as 
detailed  in  the  "Scope  of  Investigation" 
section  of  this  notice)  from  Mexico  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
on  or  before  April  29, 1986. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "Welded  Steel  Wire  Fabric  for 
Concrete  Reinforcement"  is  defined  as 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  July  27  and 
August  8, 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  Thailand.  No  agreement  was 
reached  on  a  mutually  satisfactory  level 
for  this  category  during  consultations 
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material  composed  of  cold-drawn  steel 
wires,  wether  or  not  deformed, 
fabricated  into  sheets  (or  so-called 
mesh)  by  the  process  of  electric  welding. 
The  finished  product  consists  essentially 
of  a  series  of  longitudinal  and 
transverse  wires  arranged  at 
substantially  right  angles  to  each  other 
and  welded  together  at  all  points  of 
intersection,  as  described  in  ASTM 
Specifications  A-185  and  A-497.  Wire 
fabric  is  oirrently  classifiable  under 
item  642.8010  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 

United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  United  States 
price  on  price  quotes  for  1965  to  industry 
sources  from  purchases  of  imported  wire 
fabric. 

The  petitioner  based  foreign  market 
value  on  an  affidavit  of  the  General 
Sales  Manager  of  a  domestic 
manufacturer  as  to  the  home  market 
price,  to  the  best  of  his  information  and 
behef.  and  upon  a  cost  analysis  in 
accordance  with  §  353.36(a)(7)  of  the 
Department's  Regulations.  The 
petitioner  used  price  information  on  low 
carbon  industrial  quality  wire  rod  in 
Mexico  and  made  adjustments  for  labor, 
conversion  costs,  and  general  and 
administrative  expenses. 

Based  on  the  comparision  of  United 
States  price  and  the  estimated  foreign 
market  value,  petitioner  alleged  a 
dumping  margin  of  56  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  6, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  wire  fabric 
fit)m  Mexico  materially  injure,  or 
threaten  material  injury,  to  a  U.S. 
industry.  If  its  determination  is  negative 
the  investigation  will  terminate: 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 


Dated:  December  10, 1985. 
Gilber  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  85-29795  FUed  12-16-85;  a-45  am] 

aaUMG  COOE  Kt*-(W-M 


(A-307-507]  j 

Initiation  of  Antidufnping  Duty 
InvMtigation;  Wtkted  StMl  Wire 
Fabric  for  Concrete  Reinforcement 
From  Venezuela 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initialing  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  welded  steel  wire  fabric  for 
concrete  reinforcement  (wire  fabric) 
from  Venezuela  are  being,  or  are  likely 
to  be  sold  in  the  United  States  at  less 
than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  the 
subject  merchandise  materially  injure, 
or  threaten  materiei  tojury  to,  a  U.S. 
industry.  The  rrCwill  make  its 
preliminary  determination  on  or  before 
January  6. 1988.  If  this  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
April  29,  2986. 

EFFECTIVE  DATE:  December  17, 1965. 
FOR  FURTHCR  INFORMATION  CONTACT: 

Raymond  Busen  or  Patrick  O'Mara. 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
Telephone:  (202)  377-3464  or  (202)  377- 
3998. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  20. 1983,  we  received  a 
petition  in  proper  form  filed  by  the  Wire 
Reinforcement  Institute,  Inc.,  6n  behalf 
of  the  U.S.  industry  producing  wire 
fabric.  In  Compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleges  that  imports  of  wire 
fabric  from  Venezuela  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  action  731  of  the  Act  of  1930,  as 
amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 


Initiation  of  Investigation 

Under  Section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
examined  the  petiton  on  wire  fabric 
from  Venezuela  and  found  what  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  wire  fabric  (as 
detailed  in  the  "Scope  of  Investigation" 
section  of  this  notice  from  Venezuela  is 
being,  or  is  likely  to  be  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
on  or  before  April  29, 1986. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "Welded  Steel  Wire  Fabric  for 
Concrete  Reinforcement"  is  defined  as 
material  composed  of  cold-drawn  steel 
wires,  whether  or  not  deformed, 
fabricated  into  sheets  (or  so-called 
mesh)  by  the  process  of  electric  welding. 
The  finished  product  consists  essentially 
of  a  series  of  longitudinal  and 
transverse  wire  arranged  at  subtantially 
right  angles  to  each  other  and  welded 
together  at  all  points  of  interesection,  as 
described  in  ASTM  Specifications  A- 
185  and  A-497.  Wire  fabric  is  currently 
classifiable  under  item  642.8010  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  United  States 
price  on  price  quotes  for  1985  to  industry 
sources  from  purchases  of  imported  wire 
fabric. 

The  petitioner  based  foreign  market 
value  on  an  affidavit  of  the  General 
Sales  Manager  of  a  domestic 
manufacturer  as  to  the  home  market 
price,  to  the  best  of  his  information  and 
belief. 

Based  on  the  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleged  a  dumping  margin  of 
50  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 


information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
diclose  such  information  either  publicly 
or  under  an  administrative  protection 
order  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  rrC  will  determine  by  January  8, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  wire  fabric 
from  Venezuela  materially  injure,  or 
threaten  material  injury,  to  a  U.S. 
industry.  If  its  determination  is  negative 
the  investigation  will  tefminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 

Dated:  December  10, 1985. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Impact 
Administration. 

|FR  Doc.  85-29796  Filed  12-16-85;  8:45  am] 
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Withdrawal  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instruments; 
Johns  Hopkins  University 

The  Johns  Hopkins  University  has 
withdrawn  Docket  Number  82-00231  an 
application  for  duty-free  entry  of  a  Self 
Shielded  Cyclotron.  Accordingly,  further 
administrative  proceedings  will  not  be 
taken  by  the  Department  of  Commerce 
with  respect  to  this  application. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Education  and  Scientific  Materials) 
Frank  W.CraeL 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  85-29800  Filed  12-16-85;  8:'l5  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Pennsylvania 
State  University 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  8»-651: 80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  ^own  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
subsections  301.S(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Conuoerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  in  Room  1523,  U.S.  D^Mrtment 


of  Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington.  DC 

Docket  No.  85-048R.  Applicant:  The 
Pennsylvania  State  University, 
Department  of  Ceramic  Science.  231 
Steidle  Building,  University  Park.  PA 
16802.  Instrument:  Electro  Optical 
Extensometer,  Model  200X.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
January  8. 1985. 

Docket  No.  85-074R.  Applicant: 
College  of  the  Holy  Cross,  Department 
of  Chemistry,  Worcester.  MA  01610. 
Instrument:  Flash  Photolysis  with  lOOC^ 
Capacitor  Bank,  Model  KN-100.  Orignal 
notice  of  this  resubmitted  application 
was  published  in  the  Fedecsl  Register  of 
February  5, 1965. 

Docket  No.  85-131R.  Applicant: 
Rutgers — The  State  University  of  New 
Jersey,  Waksman  Institute  of 
Microbiology,  P.O.  Box  759,  Piscataway, 
NJ  0B854.  Instrument:  Refrigerated 
Microcentrifuge  with  Accessories. 
Original  notice  of  this  resubmitted 
application  was  pubUshed  in  the  Federsd 
Register  of  April  19. 1065. 

Docket  No.  65-144R.  Applicant:  New 
Jersey  Department  of  Health.  CN  360 
John  Fitch  Plaza,  Trenton,  NJ  08625. 
Instrument:  Qectrtxi  Microscope.  Model 
EM420T  with  Accessories.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
May  3, 1985. 

Docket  No.  86-009.  Applicant:  The 
Research  Foundation  of  State  University 
of  New  York,  P.O.  Box  9,  Albany.  NY 
122C1.  Instrument:  Cubic  Anvil  System. 
Manufacturer  NRD  Corftoration,  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  the  study  of 
oxide  and  silicate  minerals  and  their 
chemical  analogues.  Experiments  will  be 
conducted  at  high  pressure  to  P=130 
kilobars  and  high  temperatures  to 
T=1100  °C  in  conjunction  with  x-ray 
generating  equipment.  The  objectives  of 
the  research  are  to  understand  more 
fully  the  behavior  and  properties  of 
materials  imder  ultra  high-pressure 
conditions.  In  addition,  the  instnunent 
will  be  used  in  the  courses:  ESS  531 — 
Crystalline  Solids  and  ESS  556— Solid 
State  Geophysics  to  introduce  students 
to  concepts  and  techniques  of  solid  state 
geophysics  and  crystallography. 
Application  received  by  Commissioner 
of  Customs:  October  11. 1985. 

Docket  No.  86-028.  Applicant: 
University  of  Miami,  Bascom  Palmer 
Eye  Institute.  Ann  Bates  Leach  Eye 
Hospital.  900  N.W.  17th  Street.  Miami 
FL  33136.  Instrument:  Echo- 
Opthalmograph,  Model  7200  MA  with 
Accessories.  Manufacturer  iCretztechnik 
Company.  Austria.  Inteiuied  Use: 
Studies  of  various  properties  of 


ophthalmic  diseases  to  provide 
differentiation  between  lesions  in  order 
to  improve  diagnostic  capabilities  and 
patient  care.  Application  received  by 
Commissioner  of  Customs:  November  1. 
1985. 

Docket  No.  86-032.  Applicant: 
Princeton  University.  Department  of 
Geology  ft  Geophysical  Sciences.  Cuyot 
Hall,  Princeton.  NJ  08544.  Instrument 
Simultaneous  Analyzer  System,  Model 
TG-DSC-111.  Manufacturer  Setaram. 
France.  Intended  Use:  Study  of  the  heat 
effects  and  weight  chang'^  associated 
with  phase  transitions  anu  dehydration 
and  decarbonation  reactions  in  solids  in 
order  to  obtain  the  fundamental 
relations  between  wei^t  heat  and 
temperature  and  time.  Application 
received  by  Commissioner  of  Customs: 
October  29. 1985. 

Docket  No.  86-033.  Applicant:  Solar 
Energy  Research  Institute.  1617  Cole 
Boulevard,  Golden,  CO  80401. 
Instrument:  Calorimeter,  Model  C-80. 
Manufacturer:  Societe  d'Etudes 
d'Automatisation,  Prance.  Intended  Use: 
The  instrument  «vill  be  used  to  measure 
the  heat  storage  capacity  of  solid-state 
phase-change  materials  such  as 
pentaerythritoL  trimethylol  ethane,  and 
neopentyl  glycol.  These  materials,  their 
mixtures  and  composite  building 
materials  consisting  of  concrete,  gypsum 
board,  wood  products  to  which  these 
solid-state  phase-change  materials  have 
been  added  are  being  stiidied  at  SE3U 
for  possible  use  in  passive  solar  heated 
buildings.  The  heat  stored  in  such 
materials  is  released  slowly  and  gready 
extends  the  period  during  which  solar 
heat  is  available  well  into  the  night 
Application  received  by  Commissioner 
of  Customs:  October  29, 1985. 

Docket  No.  86-034.  Applicant; 
Brookhaven  National  Laboratory, 
Department  of  Chemistry,  Upton.  NY 
11973.  Instrument:  Circular  Dichroism 
Spectrophotometer,  Model  J-500C  and 
Accessories.  Manufacturer.  Jasco,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  circular  dichroism  studies  of 
chiral  metal  complexes  which  assist  in 
the  detection  and  assignment  of 
electronic  transitions,  especially  when 
the  absorption  spectrum  contains 
overlapping  bands.  In  addition,  tiie 
instrument  will  be  used  for  studies  of 
electron  exchange  reactions  of  metal 
complexes.  Application  received  by 
Commission  of  Customs:  October  29, 
1985. 

Dodcet  No.  86-03a  AppUcant: 
University  of  Pittsburgh.  Department  <tf 
niysics  and  Astronomy,  100  Allen  Hall, 
Pittsburgh.  PA  1526a  Instnunent:  Far 
Infrared  Polarizing  Michelson 
Interferometer  and  Accessories. 
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Manufacturer  Analytical  Accessories 
ymited.  (SPECAC),  United  Kingdom, 
Intended  Use:  Studies  of  metal-insulator 
composites  with  emphasis  on  small  Bi 
particles.  The  experiments  will  be  based 
on  the  standard  techniques  of  far 
infrared  Fourier  transform  spectroscopy 
as  practiced  by  solid  state  physicists. 
The  objectives  of  the  study  on  small 
particle  composites  include: 

(1)  An  improved  understanding  of  the 
far  infrared  properties  of  composite 
media,  including  the  behavior  of 
electrons  confmed  in  small  metal 
particles, 

(2)  The  possibility  of  observing 
quantum  size  effects  in  the  far  ii^rared 
absorption  and 

(3)  For  Bi  particles,  the  investigation 
and  exploitation  of  the  analogy  with 
electron-hole  droplets. 

Application  received  by 
Commissioner  of  Customs:  November  5, 
1985. 

Frank  W.  Creel. 
Director.  Statutory  Import  Programs  Staff. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
(FR  Doc.  85-29801  Filed  12-16-«;  8:45  amj 
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Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument. 
University  of  California,  San  Diego 

This  decision  is  make  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  8*-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washineton. 
DC. 

Docket  No.  84-224R.  Applicant: 
University  of  California.  San  Diego,  La 
JoUa,  CA  92093.  Instrument:  Cryogenic 
Magnetometer,  Model  DRM-430C. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  July  11. 1984. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
REASONS:  The  foreign  instrument 
provides  a  resolution  better  that  1  x  10 
•  gauss  cm'rmsv„,.  The  capability  of 
the  foreign  instrument  described  above 
is  pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 


scientific  value  to  the  foreign  instrument 
at  the  time  of  purchase  (April  22. 1983) 
for  the  applicant's  intended  use. 

Franks  W.  Creel. 

Directer,  Statutory  Import  Program  Staff. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
|FR  Doc.  85-29802  Filed  12-16-85:  8:45  am) 
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Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrunwnt;  Yale 
University 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
.  Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington, 
DC. 

Docket  No.  84-257.  Applicant:  Yale 
University,  New  Haven,  CT  06511. 
Instrument:  Gas  Chromatograph  Mass 
Spectrometer  System.  Model  MS-80. 
Manufacturer  Kratos  Scientific 
Instruments.  United  Kingdom.  Intended 
Use:  See  notice  at  49  FR  35167. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  is  an 
integrated  GC/MS/DS  system  capable 
of  providing  a  guaranteed  resolution  of 
25  000  (10%  valley  definition),  mass 
range  of  1-2400  atomic  mass  units  at 
4000  electron  volts,  scan  rate  of  0.1  to 
3000  seconds,  selection  of  alternate  CI/ 
EI  operation,  fast  atom  bombardment 
and  desorption  chemical  ionization.  The 
capabilities  of  the  foreign  instrument 
described  above  are  pertinent  to  the 
applicant's  intended  purpose.  We  know 
of  no  domestic  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  the  applicant's 
intended  use. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
(FR  Doc.  85-29803  Filed  12-16-85;  8.45  am) 

BILUNQ  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  fishing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 


requesting  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.]. 

Send  comments  on  applications  to: 
Fees,  Permits  and  Regulations  Division 
(F/M12).  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington,  DC  20235  or,  send 
comments  to  the  Fishery  Management 
Council(s)  which  review  the 
application(s),  as  specified  below: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council.  5  Broadway  (Route  1). 
Saugus,  MA  01906.  617/231-0422; 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building  Room  2115,  300  South 
New  Street.  Dover,  DE 19901,  302/674- 
2331: 

David  H.G.  Could,  Executive  Director. 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  Suite  306, 1 
Southpark  Circle,  Charieston,  SC  29407, 
803/571-1366: 

Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management 
Council.  Banco  De  Ponce  Building, 
Suite  1108,  Hato  Rey.  PR  00818,  809/ 
753-6910; 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881, 
5401  West  Kennedy  Blvd.,  Tampa  FL 
33609,  813/228-2815; 
Joseph  C.  Greenley,  Executive  Director. 
Pacific  Fishery  Management  Council, 
526  S.W.  Mill  Street,  Portland,  OR 
97201.  503/221-6352; 
Jim  H.  Branson,  Executive  Director, 
North  Pacific  Fishery  Management 
Council.  411  W.  Fourth  Avenue,  Suite 
2D  Anchorage,  AK  99510,  907/271- 
4060: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  164  Bishop  Street,  Room  1405, 
Honolulu.  HI  96813,  808/523-1368. 
For  further  information  contact  John    • 
D.  Kelly  or  Shiriey  Whitted  (Fees. 
Permits,  and  Regulations  Division,  202- 
634-7432). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
under  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1986  have  been  received 
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between  November  15, 1985,  from  the 
Covemment  shown  below. 

Dated:  December  12. 1985. 
Cannfln  ].  Blondin. 

Deputy  Assistant  Administrator  For  Fisheries 
Resources  Management.  National  Marine 
Fisheries  Service. 

Fishery  codes  and  designation  of 
Regional  Fishery  Management  Coimcils 
which  review  applications  for  individual 
fisheries  are  as  follows: 


Cortntahwy 

Regional  tithefy 

ABS    Atlantic  B«Mwt  and 
Stiarks. 

BSA    Bering  Sea  and  Aleu- 
tian Mandc  Groundfoh. 
GOA    GuM  o(  Alaaka 

New  England,  Mid-AHanlic, 
South  Adsniic.  Gulf  ol 
Mexico.  Canbtwan. 

North  Pacific. 

North  Pacific 

NWA    Norttfwest        Adantlc 

Ocean. 

SNA    Snaits  (Bering  Sea) 

woe    PacHic        Groundfish 

(Washmgtoo,   Oregon  and 

CaMoma). 
PBS    Pacite    BiHfishea    and 

Stiark*. 

New  England.  Mbd-Atlantic. 

North  Pacific. 
Pacific 

Western  Pacific 

Activity  codes  which  specify 
categories  of  fishing  operations  applied 
for  are  as  follows: 


Activilyooda 

1 

8 

Catching,  procaailnB  and  other  sup- 
port 

Prooeaaing  and  other  iU|iport  only. 

other  suMXXt  only. 

Vessel  <n  support  o(  U.S  veasela 
(Joint  Venture). 

• 

Government  of  the  Union  of  Soviet 
Socialist  Republics 

Severodonetsk,  Large  Stem  Trawler, 
UR-86-0757.  BSA,  GOA.  2*;  WOC. 

Mys  Ratmanova,  Large  Stem  Trawler, 
UR-«6-0078,  BSA,  GOA,  WOC  2*. 

[FR  Doc.  85-29836  Filed  12-16-85;  8:45  am] 

BAUNQ  COOE  »610>22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Umit  for  Certain  Man- 
Made  Flt>er  Textile  Producta  Effactiva 
on  January  1, 1986 

The  Chaimian  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 


Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
February  7  and  8, 1984  between  the 
Governments  of  the  United  States  and 
Costa  Rica,  establishes  a  restraint  limit 
of  2,363,108  dozen  for  man-made  fiber 
brassieres  the  twelve-month  period 
begiiming  on  January  1, 1986  and 
extending  through  December  31, 1986. 
The  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice 
establishes  this  limit. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S. A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  11, 1985. 

Committee  for  the  ImplementatioD  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  February  7  and  8, 1984, 
between  the  Governments  of  the  United 
States  and  Costa  Rica;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1, 
1986,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Category  649. 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
which  begins  on  January  1, 1986  and  extends 
through  December  31, 1986  in  excess  of 
2,363,106  dozen. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  Category  649,  produced  or 
manufactured  in  Costa  Rica,  which  have  been 
exported  to  the  United  States  on  or  after 
January  1, 1985  and  extending  through 
December  31, 1985,  shall,  to  the  extent  of  any 
unfilled  balance,  be  charged  against  the  limit 
established  for  such  goods  during  that 
twelve-month  period.  In  the  event  the  limit 
for  that  period  has  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  limit  set  forth  in  this  letter. 


The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
February  7  and  8, 1984,  which  provide  in  part 
that:  (1)  the  specific  limit  may  \x  increasesd 
for  carryover  and  carryforward  and  (2) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924).  December 
14, 1983.  (48  FR  55607).  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16.  1984  (49  FR  28754). 
November  9, 1964  (49  FR  44782).  and  in 
Statistical  Headnotes  5.  Schedules  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  in  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  he  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerly, 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  85-29763  Filed  2-16-B5;  8:45  am] 
BIUJNO  COOe  S610-OR-M 


Establishment  of  Import  Restraint 
Limit  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
Tttailand 

December  11, 1985 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  imder  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  17, 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

On  September  25, 1985,  a  notice  was 
published  in  the  Federal  Reguter  (50  FR 

38875)  which  established  an  import 
restraint  Umit  of  1,314,657  pounds  for 
cotton  yam  in  Category  301pt.  (only 
T.S.U.S.A.  numbers  300.6026  and 
300.6028),  produced  or  manufactured  in 
Thailand  and  exported  during  the 
ninety-day  period  which  began  on 
August  30, 1985  and  extended  through 
November  27, 1965,  pursuant  to  the 


I 
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held  in  November  1985.  If  agreement  is 
reached  on  a  new  limit  in  further 
consultations,  notice  will  be  published 
in  the  Federal  Register.  In  the  meantime, 
the  United  States  Government  has 
decided,  pursuant  to  the  terms  of  the 
bilateral  agreement,  as  amended,  to 
establish  a  prorated  annual  limit  for 
1.531.279  pounds  for  Category  301pt  for 
the  p^iod  which  began  on  August  30. 
1965  and  extends  through  December  31. 
1965  for  goods  exported  during  that 
period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  PR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1964  (48  FR  26622).  July 
16, 1964  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Walter  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washimiton. 
DC. 

Dear  Mr.  Commissioner 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854).  and  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  )uly  27,  and  August  8. 1982.  as 
amended,  between  the  Governments  of  the 
United  States  and  Thailand:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11851  of  March  3, 1972.  as  amended, 
you  ai-e  directed  to  prohibit,  effective  on 
December  17. 1985.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  301  pt.',  produced  or 
manufactured  in  Thailand  and  exported 
during  the  period  which  began  on  August  30, 
1985  and  extends  through  Decemt)er  31, 1985. 
in  excess  of  1,531.279  pounds.' 

Textile  products  in  Category  301pt.'  which 
have  l)een  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 


the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3,  1983  (48  FR  19924),  December 
14, 1983,  (48  FR  55807),  December  30, 1983  (48 
FR  57584).  April  4. 1964  (49  FR  13397),  )une  28, 
1984  (49  FR  26622),  )uly  16.  1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)(1). 

Sincerely. 
Walter  C  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  85-29784  Filed  12-16-85:  8:45  amj 
BILUNQ  COW  SStO-On-M 


■  In  Category  301.  only  Ti.U.S.A.  numben 
300.602A  and  300.6028. 

-Tlie  level  has  not  t)een  adfusted  to  reflecl  any 
■mporU  exported  after  Aufrnt  29. 1985. 


Restraint  Umit  for  Certain  Cotton  and 
Man-Made  RlMr  Textie  Products 
Produced  or  Itanufactured  In  Haiti 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  EO.  11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
And  Fields,  International  Trade 
Specialist  (202)  377-4212. 

Background         i 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
February  17  and  May  4. 1984.  between 
the  Governments  of  the  United  States 
and  Haiti  establishes  specific  limits  for 
Categories  337,  347/348.  349/649  and 
350.  among  others,  during  the  agreement 
year  beginning  on  January  1. 1986.  In  the 
letter  which  follows  this  notice  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  cpnsumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textile  products  in  Categories  337. 
347/348.  349/649  and  350.  produced  or 
manufactured  in  Haiti  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1, 1986  and  extends 
through  December  31. 1986,  in  excess  of 
the  designated  restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 


amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  ¥R  19924),  December  14, 
1983,  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  2A,  1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFI' 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designated  to 
implement  all  of  the  provisions  of  tlie 
bilateral  agreement,  but  are  designated 
to  assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C  Leoaiian. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioo  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  February  17  and  May  4, 1984. 
as  amended  between  the  Governments  of  the 
United  States  and  Haiti;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1. 
1988,  entry  info  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  Categories  produced  or 
manufactured  in  Haiti  and  exported  during 
1986,  in  excess  of  the  following  levels  of 
restraint 


Calegwy 

12-mo 

leyelot 

(donn) 

347/348 '. ...„.!. _.I... 

349/649... 

350 

154.562 

456.779 

1.835.114 

32.149 

In  carrj-ing  out  this  directive,  entries  of 
textile  products  in  all  of  the  foregoing 
categories,  produced  or  manufactured  in 
Haiti  and  exported  to  the  United  States  on 
and  after  January  1. 1985  and  extending 
through  December  31, 1985,  shall  to  the  extent 
of  any  unfilled  balances,  be  charged  against 
the  restraint  limits  established  for  such  goods 
during  that  twelve-month  period.  In  the  event 
the  limits  estal>iished  during  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subiect  to  the  level  set  forth  in 
this  letter. 


The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement  of 
February  17,  and  May  4. 19B4.  as  amended, 
between  the  Governments  of  the  United" 
States  and  the  Haiti  which  provide,  in  part, 
that:  (1)  Specific  limits  shall  be  increased  by 
seven  percent  annually  (2)  a  specific  ceiling 
may  be  exceeded  in  any  agreement  year  by 
not  more  than  seven  percent  of  its  square 
yards  equivalent  total,  provided  that  the 
amount  of  the  increase  is  compensated  for  by 
an  equivalent  decrease  in  one  or  more 
specific  limits:  (3)  specific  limits  may  also  be 
increased  for  carryover  and  carryforward  up 
to  11  percent  of  the  applicable  category  limit; 
and  (4)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement.  Any  appropriate  future 
adjustments  under  the  foregoing  provisions  of 
the  bilateral  agreement  will  be  made  to  you 
by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (46  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983.  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  85-29798  Filed  12-16-85 

BUXINQ  COOe  3510-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Acceptance  of  Group  Application 
Under  Pub.  L  95-202  and  DODD 
1000.20— Sliclc  Airways  Division  of 
Aijiift  International  in  the  Vietnam 
Conflict  (1965-1967) 

Under  the  provisions  of  section  401  of 
Pub.  L  95-202  and  DODD  1000.20,  the 
DOD  Civilian/Military  Service  Review 
Board  has  accepted  an  application  on 
behalf  of  Slick  Airways  Division  of 
Airlift  International  in  the  Vietnam 
Conflict  (1965-1967).  Persons  with 
information  or  documentation  pertinent 
to  the  determination  of  whether  the 
service  of  this  group  was  equivalent  to  ■ 
active  military  service  are  encouraged  to 
submit  such  information  or  ' 
documentation  within  60  days  to  the 
DOD  Civilian/Military  Service  Review 


Board,  Secretary  of  the  Air  Force  (SAF/ 
MIPC).  Washington.  DC  20330.  For 
further  information  contact  Lt  Col 
Dandar.  (202)  692-4744  or  Lt  Col  Todd 
(202)  692-4746. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  85-29752  Filed  12-16-85;  8.45  am) 

MtUNO  COOE  W1(M>1-M 


Corps  of  Engineers,  Department  of 
the  Army 

intent  To  Prepare  Environmental 
impact  Statement;  Clarement  Channel, 
NJ 

Summary 

1.  Description  of  Proposed  Action. 
Deepen  and  maintain  all  or  a  portion  of 
the  2  mile  long  access  channel  irom  its 
current  27  feet  MLW  to  a  depth  of  up  to 
45  feet  MLW.  Improvements  will  follow 
the  same  alignment  as  the  presently 
existing  channel,  with  a  width  of  300 
feet,  except  for  a  possible  widening  of 
the  entrance  to  the  main  ship  channel,  to 
facilitate  safe  navigation  into  and  out  of 
that  channel  (the  main  entrance  channel 
into  and  out  of  the  Port,  currently 
maintained  at  a  depth  of  45  feet  MLW). 

2.  Reasonable  Alternatives. 

(a)  Channel  depths  of  30-45  feet 
MLW. 

(b)  Entrance  width  of  up  to  1500  feet, 
tapering  down  to  existing  channel  width 
(300  feet)  within  the  first  1000  feet  of  the 
channel  length. 

(c)  Disposal  of  dredged  material. 

(1)  Ocean  disposal. 

(2)  Disposal  into  subaqueous  borrow 
pits. 

(3)  Disposal  within  containment 
islands. 

(4)  Upland  disposal. 

(5)  Used  to  create  wetlands. 

(d)  No  action. 

3.  Scoping  Process. 

(a)  Public  Involvement.  Public  Notice 
dated  December  22, 1982  (No.  11355) 
announced  the  start  of  a  feasibility 
study  for  improvements  to  Clarement 
channel,  and  requested  public  input.  A 
second  Public  Notice  (to  be  issued 
concurrent  with  this  notice)  will 
announce  the  preparation  of  a  draft  EIS, 
and  the  availability  of  a  draft 
environmental  report  that  provides  an 
initial  analysis  of  project  impacts.  The 
public  will  be  asked  to  comment  further 
on  the  proposed  project  and 
environmental  analysis,  and  to  provide 
additional  data  or  concerns  that  they 
feel  should  be  included  in  the  EIS. 

(b)  Significant  Issues  Requiring  In- 
depth  Analysis. 


(1)  Impacts  of  the  construction  on 
short-  and  long-term  water  quality. 

(2)  Impacts  of  the  construction  of  fish 
and  wildlife  resources  and  habitat 
within  the  project  area. 

(3)  Disposal  impacts  on  water  quality 
and  fish  and  wildlife  resources  at  the 
disposal  site. 

(4)  Suitability  of  disposal  options. 

(c)  Assignments. 

Agencies  having  jurisdiction  under  the 
law  will  be  asked  to  serve  as 
cooperating  agencies  in  the  preparation 
of  the  EIS. 

(d)  Environmental  review  and 
consultation. 

(1)  U.S.  fish  and  Wildlife  Service  have 
been  asked  to  review  project  impacts, 
and  have  determined  there  will  be  no 
significant  impacts  to  special  or  high 
value  fish  and  wildlife  resources;  no 
mitigation  for  loss  of  habitat  is  required 
(August  21, 1985). 

(2)  New  Jersey  Department  of 
Environmental  Protection  have 
reviewed  project  impacts  and  concur 
with  FWS  recommendations  and 
findings. 

(3)  New  Jersey  Historic  Preservatioir 
Officer  has  reviewed  the  project  and 
determined  that  there  will  be  no 
negative  impacts  or  cultural  or 
archaeological  resources. 

(4)  Above  agencies,  as  well  as 
interested  agencies  and  the  public  will 
be  advised  of  the  draft  environmental 
analysis  prepared  by  the  Corps,  and 
given  an  opportunity  to  review  and 
comment  on  its  findings. 

(5)  National  Marine  Fisheries  Service 
has  been  formally  requested  to  evaluate 
the  Corp's  finding  of  no  impact  to 
threatened  or  endangered  species,  or 
their  habitat  (section  7  coordination 
under  Endangered  Species  Act) 

(6)  The  New  Jersey  Office  of  Coastal 
Resources  have  been  formally  asked  to 
concur  with  the  Corp's  finding  of  project 
compliance  with  coastal  zone 
management  policy  in  the  area. 

(7)  Agencies  and  the  public  will  be 
informed  of  the  availability  of  the  DEIS 
and  FEIS,  and  asked  to  comment  on  its 
findings. 

4.  Scoping  meeting  will  not  be  held. 

5.  Estimate  date  of  statement 
availability  is  July  1986. 

Address 

Project  Manager,  Douglas  Sullivan, 
ATTN:  NANPL-FN,  (212)  264^9077 

EIS  Coordinator,  Len  Houston,  NANPL- 
E.  (212)  264-4662 
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U.S.  Army  Engineer  District.  New  York. 

26  Federal  Plaza,  New  York.  New 

York  10007. 
lohn  O.  Roach.  11. 

Department  of  the  Army  Liaison.  Officer  with 

the  Federal  Register 

|FR  Doc.  85-30001  Filed  12-16-a5: 10:33  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-58«-506] 

Dynamic  Random  Access  Memory 
Semiconductors  of  256  Kilobits  and 
Above  From  Japan;  Initiation  of 
Antidumping  Duty  Investigation 

agency:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACnoM:  Notice. 


summary:  On  the  basis  of  information 
developed  by  the  U.S.  Department  of 
Commerce,  the  Department  is  initiating 
an  antidumping  duty  investigation  to 
determine  whether  Japanese  dynamic 
random  access  memory  semiconductors 
having  a  memory  capacity  of  256 
kolobits  and  above  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission  of 
this  action  so  that  it  may  determine 
whether  imports  of  this  product  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry,  or  are 
materially  retarding  establishment  of  a 
U.S.  industry.  The  ITC  will  make  its 
preliminary  determination  on  or  before 
January  31. 1986.  If  this  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  on  or  before 
May  27. 1986. 

EFFECTIVE  DATE:  December  17. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

William  L.  Matthews.  Office  of 
Compliance.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  & 
Constitution  Avenue.  N.W..  Washington. 
D.C.  20230:  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 
Initiation 

On  the  basis  of  information  available 
to  the  Department  of  Commerce  ("the 
Department"),  we  are  initiating  an 
antidumping  duty  investigation,  under 
section  732(a)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act"),  to  determine 
whether  Japanese  dynamic  random 
access  memory  semiconductors 


(DRAMs)  having  a  memory  capacity  of 
256  kilobits  and  above  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

We  have  evidence  indicating  that  the 
United  States  price  of  this  merchandise 
is  less  than  the  foreign  market  value  of 
such  or  similar  merchandise.  We  also 
have  evidence  that  these  imports  may 
be  having  an  injurious  effect  upon  the 
U.S.  industry.  That  information  indicates 
growing  import  penetration  and 
declining  import  prices.  These  imports 
may  be  causing  depressed  conditions  in 
the  U.S.  industry  such  as  suppressed 
prices  and  profits. 

If  this  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  May  27, 1986. 
As  part  of  that  investigation,  we  will 
examine  the  likelihood  of  sales  below 
the  cost  of  production. 

United  States  Price  and  Foreign  Market 
Value 

We  based  our  estimate  of  the  United 
States  price  upon  bid  and  price  quotes 
obtained  from  U.S.  industry  sources. 

We  examined  Japanese  bids,  price 
quotes  and  cost  data  obtained  from 
industry  and  public  sources  and 
calculated  that  sales  were  made  at 
prices  below  the  cost  of  production.  We 
therefore  estimated  foreign  market  value 
based  on  constructed  value,  adding  the 
statutory  minimum  for  profit. 

Based  on  our  comparisons  we  have 
estimated  that  a  dumping  margin  of  33 
percent  may  exist  for  exports  during  the 
period  from  June  through  October  1985. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  are  Japanese  DRAMs 
having  a  memory  capacity  of  256 
kilobits  and  above,  of  both  the  N- 
channel  and  the  complementary  metal 
oxide  semiconductor  type,  whether  in 
the  form  of  processed  wafers, 
unmounted  die,  mounted  die.  or 
assembled  devices.  Finished  DRAMs  of 
256  kilobits  and  above  are  currently 
classifiable  under  items  687.7443  and 
687.7444  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  Unassembled 
DRAMs.  including  processed  wafers  and 
mounted  and  unmounted  die,  are 
currently  classifiable  under  item 
687.7405  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

Processed  wafers  and  die  produced  in 
Japan  and  assembled  into  finished 
DRAMs  in  another  country  prior  to 
importation  into  the  U.S.  from  the  other 
country  are  tentatively  included  in  the 
scope  of  the  investigation.  In  the  course 
of  this  proceeding  we  will  determine 


whether  to  continue  to  include  these 
indirect  imports  in  the  scope  of  this 
investigation.  We  invite  comments  from 
those  not  involved  in  the  proceeding,  as 
well  as  from  parties  to  this  proceeding, 
on  this  issue.  We  request  that  such 
comments  be  submitted  prior  to 
February  17. 1966. 

Notificatioa  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  ("ITC")  of  this  action  and 
to  provide  it  with  the  information  we 
used  in  reaching  our  decision  to  initiate. 
The  Department  will  also  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  it 
conforms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  of  ITC 

The  ITC  will  determine  by  January  31. 
1986.  whether  there  is  a  reasonable 
indication  that  imports  of  Japanese 
DRAMs  of  256  kilobits  and  above  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  United  States 
industry,  or  are  materially  retarding 
establishment  of  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
procedures. 

Dated:  December  6. 1985. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  85-29757  Filed  12-17-85: 11:06  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No,  8746-002, 861 5-000,28 14-004J 

George  E.  Dennis  et  al.;  Availability  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

December  11, 1985. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission 
(Commissfon).  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


BEST  COPY  AVAILABLE 
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Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  ejects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared.  - 

Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information.  Room  1000,  825 
North  Capitol  Street.  NE.  Washington. 
DC  20426. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-29668  Filed  12-16-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-00066;  OPTS-FRL  2940-3] 

Availability  of  Chemical  Emergency 
Preparednesa  Program  Interim 
Guidance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 

summary:  EPA  has  developed  a 
program  to  address  accidental  releases 
of  acutely  toxic  chemicals  as  part  of  a 
comprehensive  strategy  to  deal  with  the 
problem  of  air  toxics  in  the  environment. 
This  voluntary  program  has  two  goals: 
To  increase  community  awareness  of 
potential  chemical  hazards,  and  to 
stimulate  the  development  of  State  and 
local  emergency  response  plans  for 
dealing  with  chemical  accidents.  This 
notice  announces  the  availability  of  the 
Chemical  Emergency  Preparedness 
Program  Interim  Guidance. 
date:  Written  comments  should  be 
submitted  by  March  17, 1988. 
ADDRESS:  Written  comments  must  bear 
the  docket  control  number  OPTS-00066. 
An  original  and  two  copies  should  be 
sent  to:  TSCA  Public  Information  Office 
(TS-793).  Office  of  Toxic  Substances, 


Environmental  Protection  Agency,  Rm. 
E-108, 401  M  St.,  SW.  Washington.  DC 
20460. 

All  written  comments  on  the  Interim 
Guidance  will  be  available  for  public 
inspection  in  Room  E-107  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTMCR  INFORMATION  CONTACT: 

Robert  Costa,  Hazardous  Response 
Support  Division  (WH-54ft-A), 
Environmental  Protection  Agency,  Rm. 
3103,  401  M  St..  SW.,  Washington,  D.C. 
20460.  Toll-Free:  (800-535-0202).  In 
Washington,  DC:  (479-2449).  Outside  the 
USA:  (Operator-202-479-2449). 
SUPPLEMENTARY  INFORMATION:  EPA  is 
announcing  the  availability  of  the 
Chemical  Emergency  Preparedness 
Program  Interim  Guidance.  This 
document  includes  an  introduction  to 
the  program;  sections  on  organizing  the 
community;  gathering  and  analyzing 
site-specific  information;  contingency 
plan  development  and  content; 
contingency j)lanning  appraisal  and 
continuing  planning:  and  the  criteria  to 
be  used  in  the  identification  of  acutely 
toxic  chemicals.  The  interim  list  of 
acutely  toxic  chemicals  is  included  as 
one  of  the  appendices. 

Date:  December  11, 1985. 
Lee  M.  Tbomas, 
Administrator. 

[FR  Doc.  85-29786  Filed  12-16-85;  8:45  am] 
MLUNO  COOC  65«0-i»4l 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act,  1984  (46  U.S.C.  app.  1718 
and  46  CFR  Part  510). 

Persons  knowing  of  any  reasons  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 


communicate  with  the  Director,  Bureau 

of  Tariffs,  Federal  Maritime 

Commission,  Washington.  DC  20573. 

Trident  Crating  &  Service*.  Inc.  dba 
Trion  Freight  Forwarding  Co.,  16038 
Vickery,  Suite  200,  Houston.  TX  77032; 
Ofncers:  Robert  Wayne  Allmarat, 
President;  Edward  Clarence  Berrio. 
Joe  F.  Harlan; 

A  &  D  Forwarding,  Inc.,  2404  West  14th 
Street,  Tempe,  AZ  85281;  Officers: 
Donald  White,  President;  Daniel 
Rogers,  Treasurer  Wayland  C 
Bartram,  Vice  President; 

Robert  A.  Zabka  dba  Commodore 
International,  6112  Woodward, 
Downers  Grove.  IL  60516; 

James  A.  Dinse  dba  Rutherford 
Forwarding  Co.,  15  Driftwood  Court 
San  Rafael,  CA  94901; 

Jay  E.  Bowlby,  Inc.,  dba  JEBCO 
International,  268  Green  Village  Road, 
Green  Village,  NJ  07935:  Officers:  Jay 
E.  Bowlby,  Jr.,  President;  Donna  L. 
Bowlby,  Secretary /Treasurer.  • 

By  the  Federal  Maritime  Commission. 

Dated:  Deceml>er  12, 1985. 
Bruce  A.  Dombcowski. 
Secretary. 
[FR  Doc.  85-29617  Filed  12-16-85;  8:45  am] 

BHJJNaCOOC  (TSfr-aMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees,  Meetings 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  annoxmced: 

Gastrointestinal  Drugs  Advisory 
Committee 

Date,  time,  and  place.  January  16  and 
17, 1986,  9  a.m..  National  Institutes  of 
Health,  Jack  Masur  Auditorium,  Clinical 
Center,  Bldg.  10,  9000  Rockville  Pike. 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  16,  9  a.m. 
to  10  a.m.;  open  committee  discussion, 
10  a.m.  to  5  p.m.;  open  committee 
discussion.  January  17,  9  a.m.  to  5  p.m 
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loan  C.  Standaert,  Center  for  Drugs  and 
Biologies  (HFN-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  treatment  of  gastrointestinal 
disorders. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  On 
January  16  the  committee  will  discuss 
Pepcid  (famotidine)  NDA  19-462,  Merck 
and  Co.,  for  short-term  treatment  of 
gastric  and  duodenal  ulcer  and  gastric 
hypersecretory  states  and  6  months 
maintenance  treatment  of  duodenal 
ulcer;  and  on  January  17  the  committee 
will  discuss:  (1)  Tagamet  (cimetidine) 
NDA  17-920/S-057,  SmithKline  and 
Beckman.  for  bedtime  dosage  for  short- 
term  treatment  of  duodenal  ulcer;  and 
(2)  Carafate  (sucralfate)  NDA  18-333/S- 
009.  Marion  Laboratories,  for  prevention 
of  recurrence  of  duodenal  ulcer. 

Anti-Infective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  January  17, 
1986.  8:30  a.m..  Conference  Rms.  D  and 
E,  Parklawn  Bldg..  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  January  17, 
9:30  a.m.  to  4:30  p.m.;  open  public 
hearing.  4:30  p.m.  to  5:30  p.m.;  Thomas  E. 
Nightingale.  Center  for  Drugs  and 
Biologies  (HFN-32).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  infectious  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  In 
workshop  format,  the  committee  will 
discuss  gonadal  toxicity  in  humans 
which  may  result  from  antiviral  drugs 
based  on  data  about  both  marketed  and 
investigational  products.  Presentations 
will  be  made  by  several  invited 
speakers. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 


separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
delil)eration.  Every  advisory  conunittee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  speciHc  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),^Food 
and  Drug  Administration,  Rm.  4-^2.  5600 
Fishers  Lane,  Rockville.  MD  20857, 


between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770-778  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  December  9. 1985. 
Mervin  H.  Shumate. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

|FR  Doc.  85-29773  Filed  12-16-85;  8:45  am] 

MLUNO  CODE  41(0-01-« 


[Docket  No.  84P-02531 

Canned  Tuna  Deviating  From  Identity 
Standard;  Amendment  and  Extension 
of  Temporary  Marketing  Permit 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
temporary  permit  to  market  test  canned 
tuna  in  vegetable  oil  and  canned  tuna  in 
water  that  contain  a  blend  of  sodium 
tripolyphosphate  and  sodium 
hexametaphosphate.  FDA  is  also 
extending  the  expiration  date  of  the 
permit.  The  amendment  changes  the 
name  of  the  permit  holder,  and  the 
extension  allows  the  permit  holder  to 
continue  experimental  market  testing  of 
the  product  while  the  agency  takes 
action  on  the  permit  holder's  petition  to 
amend  the  standard  for  canned  tuna. 

DATE:  The  new  expiration  date  of  the 
permit  will  be  either  the  effective  date  of 
a  final  rule  for  any  proposal  to  amend 
the  standard  of  identity  for  canned  tuna 
that  may  result  form  the  petition  or  30 
days  after  termination  of  such  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

Johnnie  G.  Nichols,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-215). 

Food  and  Drug  Administration.  200  C  St. 

SW..  Washington.  DC  20204.  202-485- 

0101. 

SUPPLEMENTARY  INFORMATION:  A 

temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  Ralston 
Purina  Co..  St  Louis.  MO  63164,  to 
market  test  canned  tuna  in  vegetable  oil 
and  canned  tuna  in  water  that  contain  a 
blend  of  sodium  tripolyphosphate  and 
sodium  hexametaphosphate  in  an 
amount  not  to  exceed  0.5  percent,  by 
weight,  of  the  finished  food,  to  reduce 
loss  of  natural  fluids  and  protein  during 
cooking,  to  prevent  oxidation  changes 
during  product  cool-down,  and  to 
facilitate  separation  of  loin  meat.  The 
permit  was  issued  in  order  to  facilitate 
market  testing  of  foods  that  deviate  from 
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the  requirements  of  the  standards  of 
identity  promulgated  under  section  401 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  341).  Notice  of  issuance  of 
the  temporary  permit  to  Ralston  Purina 
Co.  was  published  in  the  Federal 
Register  of  July  16, 1984  (49  FR  28769). 
The  expiration  date  of  the  permit  is 
January  11, 1986. 

Since  the  permit  was  issued,  the 
Seafood  Division  of  Ralston  Purina  Co. 
has  become  a  wholly  owned  subsidiary. 
Van  Camp  Seafood  Co..  Inc.  Ralston 
Purina  Co.  has  requested  that  the 
temporary  permit  be  amended  to  change 
the  name  of  the  permit  holder. 
Accordingly,  FDA  is  amending  the 
temporary  permit  to  indicate  that  the 
Van  Camp  Seafood  Co.,  Inc.,  is  the 
permit  holder  that  company  name  will 
be  declared  as  the  manufacturer  on  the 
test  product  label. 

Ralston  Purina  Ca  also  requested  that 
the  temporary  permit  be  extended  so  the 
market  test  period  can  continue  while 
agency  action  on  a  petition  to  amend  the 
canned  tuna  standard  proceeds.  Ralston 
Purina  Co.  submitted  the  petition  at  the 
same  time  the  application  for  extension 
was  submitted.  FDA  finds  that  it  is  in 
the  interest  of  consumers  to  issue  the 
extension.  FDA  is  inviting  interested 
persons  to  participate  in  the  market  test 
under  the  conditions  that  apply  to  Van 
Camp  Seafood  Co..  Inc.  (formerly 
Ralston  Purina  Co.),  including  the 
labeling  requirements  and  the  amounts 
of  test  product  to  be  distributed,  except 
that  the  designated  area  of  distribution 
shall  not  apply. 

Any  interested  person  who  wishes  to 
participate  in  the  market  test  must 
notify,  in  writing,  the  Deputy  Director, 
Division  of  Food  Technology  (HFF-211), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204.  The 
notification  must  include  the  amount  of 
test  product  to  be  distributed,  the  areas 
of  distribution,  and  labeling  that  will  be 
used  for  the  test  product. 

Therefore,  FDA  is  amending  the 
temporary  permit  by  changing  the  name 
of  the  permit  holder  and,  under  the 
provisions  of  S  130.17(i)  (21  CFR 
130.17(1)),  FDA  is  extending  the 
expiration  date  of  the  permit  in  order 
that  the  permit  expires  either  on  the 
effective  date  of  a  final  rule  for  any 
proposal  to  amend  the  standard  of 
identity  for  canned  tuna  that  may  result 
from  the  petition  or  30  days  after 
termination  of  such  proposal.  All  other 
conditions  and  terms  of  this  permit 
remain  the  same. 


Dated:  December  6. 1985. 
Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  85-29770  Filed  12-16-85;  8:45  am] 

BILUNQ  COOe  4160-01-M 

[Docket  No.  85N-0452] 

Public  Health  Service  Implementation 
Plana  for  Attaining  ttte  Objectivea  for 
the  Nation;  Nutrition  Goala; 
Announcement  of  Study.  Notice  of 
Cloaed  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Life  Sciences  Research  Office  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  (1)  has 
undertaken  a  study  of  the  scientific 
community's  views  on  the  progress  that 
the  Public  Health  Service  (PHS)  has 
made  in  implementing  its  plans  for 
attaining  its  nutrition  goals  for  1990  of 
promoting  health  and  preventing 
disease;  and  (2)  is  providing  notice  of  a 
closed  meeting  of  the  ad  hoc  Review 
Panel  on  Nutrition  Goals. 
DATE:  The  closed  meeting  of  the  ad  hoc 
Review  Panel  on  Nutrition  Goals  will  be 
held  on  Thursday,  January  9, 1986.  at  9 
a.m. 

ADDRESS:  The  closed  meeting  will  be 
held  at  FASEB.  9650  Rockville  Pike. 
Bethesda.  MD  20814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  D.  Fisher,  Life  Sciences 
Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology.  9650  Rockville  Pike,  Bethesda, 
MD  20814,  301-530-7030. 
SUPPLEMENTARY  INFORMATION:  FDA  is 

announcing  that  FASEB,  under  its 
contract  with  FDA  (No.  223-83-2020). 
has  undertaken  a  study  of  the  scientific 
community's  views  on  the  progress  that 
PHS  has  made  in  implementing  its  plans 
for  attaining  its  nutrition  goals  for  1990 
of  promoting  health  and  preventing 
disease.  In  response  to  a  request  from 
FDA,  the  Scientific  Steering  Group  that 
FASEB  established  under  the  contract 
recommended  that  the  Life  Sciences 
Research  Office  appoint  an  ad  hoc  panel 
to  study  this  matter.  As  a  result,  the  Life 
Sciences  Research  Office  has 
established  the  ad  hoc  Review  Panel  on 
Nutrition  Goals  (ad  hoc  Review  Panel). 
In  a  publication  that  it  issued  in  1983, 
"Promoting  Health,  Preventing  Disease: 
Public  Health  Service  (PHS) 
Implementation  Plans  for  Attaining  the 
Objectives  for  the  Nation,"  PHS  listed 
its  15  major  nutrition  goals.  These  goals 
included  reducing  the  prevalence  of 


those  diseases  that  could  be  affected  by 
nutrition  (e.g.,  hypertension,  iron 
deficiency  anemia,  elevated  cholesterol 
and  obesity);  increasing  consumer 
knowledge  about  nutrition  and  its 
impact  on  health  (e.g.,  knowledge  about 
the  relationships  between  components 
of  foods  and  disease/syndrome  states 
and  about  the  balance  that  must  be 
achieved  between  food  intake  and 
exercise  to  effect  a  loss  in  body  weight): 
and  improving  the  quality  of  information 
on  nutrition  available  to  the  public  (e.g., 
in  physicians'  offices,  cafeterias,  and 
schools).  Each  nutrition  goal  was 
presented  in  the  form  of  a  10-year  plan. 
with  an  end-point  designed  to  permit 
measurement  of  success  or  failure. 

The  Ofifice  of  the  Assistant  Secretary 
for  Health  (OASH)  designated  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN)  to  monitor  PHS 
activities  that  are  intended  to  achieve 
these  goals. 

The  year  1985  marks  the  midpoint  in 
the  10-year  plan  for  achievement  of 
these  goals./CFSAN  has  been  asked  to 
report  to  OASH  on  the  status  of  PHS's 
efforts  to  achieve  these  goals. 

The  purpose  of  FASEB's  study  is  to 
provide  an  objective  assessment  of 
PHS's  efforts.  The  report  of  the  ad  hoc 
Review  Panel  will  provide  CFSAN  with 
a  synopsis  of  opinions  from  the 
knowledgeable  scientific  community  on 
the  actual  status  of  these  efforts  and  on 
the  ejects  that  these  efforts  have  had 
(as  measured  by  such  indices  as 
morbidity/mortality /birth  records, 
hospital  records,  and  surveys  on  health 
and  nutrition).  The  ad  hoc  Review  Panel 
will  also  report  on  whether  existing 
nutrition  goals  should  be  modified  to 
make  their  attainment  more  reasonable 
or  realistic 

The  ad  hoc  Review  Panel  is  composed 
of  members  of  the  Scientific  Steering 
Groiip  and  other  experts  in  the  matters 
that  are  being  studied,  which  are 
outlined  above.  A  list  of  the  members  of 
the  Panel  may  be  obtained  by  writing  to 
the  contact  person  (address  above).  As 
announced  in  the  Federal  Register  of 
October  11, 1985  (50  FR  41597).  the  ad 
hoc  Review  Panel  conducted  an  open 
meeting  on  October  31  and  November  1. 
1985,  and  closed  meetings  following  the 
conclusion  of  the  open  meeting  on 
November  1  and  on  November  14  and 
45, 1985.  Voluminous  comments,  views, 
data,  and  information  were  received. 
Consequently,  the  ad  hoc  Review  Panel 
was  unable  to  complete  its  analysis  and 
found  it  necessary  to  schedule  a  final 
meeting.  This  meeting  is  being 
announced  as  required  by  21  CFR 
14.15(b)(1). 


'■"SEIBIFF" 
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Dated:  December  6, 1985. 
Mervin  H.  Shumate, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  85-29771  Filed  12-16-85;  8:45  am] 
BttUNQ  CODE  41CO-01-II 


Request  for  Nominations  for  Voting 
Memliers  on  Public  Advisory 
Committees 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  public  advisory 
committees  in  the  Center  for  Drugs  and 
Biologies.  Nominations  will  be  accepted 
for  current  vacancies  and  vacancies  that 
will  or  may  occur  on  the  committees 
during  the  next  12  months. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualifled  female,  minority, 
and  physically  handicapped  candidates. 
Final  selection  from  among  qualified 
candidates  for  each  vacancy  will  be 
determined  by  the  expertise  required  to 
meet  specific  agency  needs  and  in  a 
manner  to  ensure  appropriate  balance  of 
membership. 

DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for 
receipt  of  nominations. 
ADDRESSES:  All  nominations  for 
membership,  except  for  consumer- 
nominated  members,  should  be  sent  to 
Morris  Schaeffer  (address  below).  All 
nominations  for  consumer-nominated 
members  should  be  sent  to  Naomi 
Kulakow  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Morris  Schaeffer,  Office  of  Scientific 
Advisors  and  Consultants  (HFN-30), 
Center  for  Drugs  and  Biologies,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301^443- 
5455 
or 
Naomi  Kulakow,  Office  of  Consumer 
Affairs  (HFE-40),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5006. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  voting 
members  for  the  following  17  advisory 
committees  for  vacancies  listed  below. 
Individuals  should  have  expertise  in  the 
activity  of  the  committee. 


1.  Anesthetic  and  Life  Support  Drug 
Advisory  Committee:  three  vacancies 
occurring  June  30, 1986. 

2.  Anti-Infective  Drugs  Advisory 
Committee:  one  vacancy  occurring 
November  30. 1985. 

3.  Arthritis  Advisory  Committee:  four 
vacancies  occurring  September  30, 1986, 
including  the  consumer-nominated 
member. 

4.  Cardiovascular  and  Renal  Drugs 
Advisory  Committee:  five  vacancies 
occurring  June  30, 1986. 

5.  Dermatologic  Drugs  Advisory 
Committee:  three  vacancies  occurring 
August  31, 1986. 

6.  Endocrinologic  and  Metabolic 
Drugs  Advisory  Committee:  three 
vacancies  occurring  June  30. 1986. 

7.  Fertility  and  Maternal  Health  Drugs 
Advisory  Committee:  five  vacancies 
occurring  June  30, 1986,  including  the 
consumer-nominated  member. 

8.  Gastrointestinal  Drugs  Advisory 
Committee:  three  vacancies  occurring 
June  30, 1986,  including  the  consumer- 
nominated  member. 

9.  Oncologic  Drugs  Advisory 
Committee:  four  vacancies  occurring 
June  30, 1986. 

10.  Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee:  two 
vacancies  occurring  January  31, 1986. 

11.  Psychopharmacologic  Drugs 
Advisory  Committee:  four  vacancies 
occurring  June  30, 1988,  including  the 
consumer-nominated  member. 

12.  Pulmonary-Allergy  Drugs  Advisory 
Committee:  two  vacancies  occurring 
June  30, 1986. 

13.  Radiopharmaceutical  Drugs 
Advisory  Committee:  three  vacancies 
occurring  June  30, 1986. 

The  functions  of  the  13  committees 
listed  above  are  to  review  and  evaluate 
available  scientific,  technical,  and 
medical  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  area  of  medical  specialties 
indicated  by  the  title  of  the  committee 
and  to  make  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

14.  Drug  Abuse  Advisory  Committee: 
four  vacancies  occurring  June  30, 1986. 

The  functions  of  the  Drug  Abuse 
Advisory  Committee  are  to:  (1)  Advise 
the  Commissioner  regarding  the 
scientific  and  medial  evaluation  of  all 
information  gathered  by  both  the 
Department  of  Health  and  Human 
Services  (HHS)  and  the  Department  of 
Justice  regarding  the  safety,  efficacy, 
and  abuse  potential  for  drugs  or  other 
substances;  and  (2)  recommend  actions 
to  be  taken  by  HHS  regarding  the 
marketing,  investigation,  and  control  of 
such  drugs  or  other  substances. 


15.  Allergenic  Products  Advisory 
Committee:  this  is  a  newly  established 
committee,  and  there  are  no  vacancies. 

16.  Blood  Products  Advisory 
Committee:  no  vacancies  occurring 
during  the  next  12  months. 

17.  Vaccines  and  Related  Biological 
Products  Advisory  Committee:  no 
vacancies  occurring  during  the  next  12 
months. 

The  functions  of  the  three  committees 
listed  above  are  to  review  and  evaluate 
available  scientific,  technical  and 
medical  data  concerning  the  safety, 
e^ectiveness,  and  appropriate  use  of 
allergenic  products,  blood  and  products 
derived  from  blood  and  serum,  and 
vaccines  and  other  immunological 
products  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases,  and  to  make 
appropriate  recommendations  to  the 
Commissioner. 

Criteria  for  Members 

Persons  nominated  for  membership  on 
the  committees  described  above  must 
have  adequately  diversified  research 
and/or  clinical  experience  appropriate 
to  the  work  of  the  committee  in  such 
fields  as  allergenic  products, 
anesthesiology,  surgery,  infectious 
diseases,  rheumatology,  cardiology, 
dermatology,  endocrinology,  obstetrics 
and  gynecology,  gastroenterology, 
oncology,  neurology,  psychiatry,  nuclear 
medicine,  internal  medicine, 
epidemiology,  statistics,  hematology, 
immunology,  blood  banking,  virology, 
bacteriology,  allergy,  pediatrics, 
microbiology,  and  biochemistry,  or  other 
appropriate  areas  of  expertise. 

The  specialized  training  and 
experience  necessary  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  is  subject  to  review,  but 
may  include  experience  in  medical 
practice,  teaching,  research,  and/or 
public  service  relevant  to  the  field  of 
activity  of  the  committee.  The  term  of 
office  is  ordinarily  4  years. 

Criteria  for  Consumer-Nominated 
Members 

FDA  currently  attempts  to  place  on 
each  of  the  committees  described  above 
one  voting  member  who  is  nominated  by 
consumer  organizations.  These  members 
are  recommended  by  a  consortium  of  12 
consumer  organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
consumer-nominated  candidates  with 
appropriate  scientific  credentials. 
Candidates  are  sought  who  are  aware  of 
the  consumer  impact  of  committee 
issues,  but  also  possess  enough 
technical  background  to  understand  and 
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contribute  to  the  committee's  work.  This 
would  involve,  for  example,  an 
understanding  of  research  design, 
beneft/risk,  and  the  legal  requirements 
for  safety  and  efficacy  of  the  products 
under  review,  and  considerations 
regarding  individual  products.  The 
agency  notes,  however,  that  for  some 
advisory  committees,  it  may  require 
such  nominees  to  meet  the  same 
technical  qualifications  and  specialized 
training  required  of  other  expert 
members  of  the  committee.  The  term  of 
office  for  these  members  is  4  years. 
Nominations  for  all  committees  listed 
above  are  invited  for  consideration  for 
membership  as  openings  become 
available. 

Nomination  Procedure 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees.  Nominations  shall 
specify  the  committee  for  which  the 
nominee  is  recommended.  Nominations 
shall  state  that  the  nominee  is  aware  of 
the  dominations,  is  willing  to  serve  as  a 
member  of  the  advisory  committee,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  committee 
membership.  Potential  candidates  will 
be  asked  by  FDA  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  consultancies,  and 
research  grants  or  contracts  in  order  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463. 
86  Stat.  770-776  (5  U.S.C.  App.  I)  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 

Dated:  December  9, 1985. 
Mervin  H.  Shumate. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  8S-29772  Filed  12-16-85;  8:45  am] 
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Public  Health  Service 

National  Toxicology  Program  Board  of 
Scientific  Counselors  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Toxicology  Program  Board  of 
Scientific  Counselors,  U.S.  Public  Health 
Service,  in  the  Conference  Center, 
Building  101,  South  Campus,  National 
Institute  of  Environmental  Health 
Sciences,  Research  Triangle  Park,  North 
Carolina,  on  January  8, 1986. 

The  meeting  will  be  open  to  the  public 
from  1:00  p.m.  until  adjournment  for  the 
purpose  of  providing  peer  review  of  the 
data  from  the  chronic  carcinogenesis 


bioassay  of  FD  and  C  Yellow  No.  6  in 
male  and  female  Charles  River  albino 
rats.  The  bioassay  was  sponsored  by  the 
Certified  Colors  Manufacturers 
Association,  conducted  by  Biodynamics, 
Inc..  and  submitted  to  the  Food  and  Drug 
Administration  (FDA)  in  support  of 
permanent  listing  of  FD  and  C  Yellow 
No.  6  for  food,  drug  and  cosmetic  uses. 
The  review  will  be  performed  by  the 
Technical  Reports  Review 
Subcommittee  of  the  Board  in 
conjunction  with  an  ad  hoc  panel  of 
experts. 

The  meeting  will  commence  with  a 
brief  overview  of  the  studies.  This  will 
be  followed  with  presentations  by 
scientific  staff  from  the  Center  for  Food 
Safety  and  Applied  Nutrition,  FDA, 
concerning  the  pathology  findings. 
Sufficient  time  will  be  allowed  for  public 
comment. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart.  Office  of  the  Director,  National 
Toxicology  Program,  P.O.  Box  12233, 
Research  Triangle  Park,  North  Carolina 
27709,  telephone  (919)  541-3971,  FTS 
629-3971,  will  furnish  program 
information  prior  to  the  meeting  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  December  10. 1985. 
David  P.  RaU,  M.D..  Ph.D. 

Director,  National  Toxicology  Program. 
[FR  Doc.  85-29765  Filed  12-16-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Central  and  Field  Organization 

This  notice  provides  a  description  of 
the  central  and  field  organization  of  the 
Department  of  the  Interior,  including  the 
functions  of  the  bureaus  and  offices  and 
places  at  which  the  public  may  obtain 
information. 

This  notice  is  published  in  accordance 
with  the  provisions  of  5  U.S.C. 
552(a)(1)(A)  and  supersedes  the  notice 
published  in  the  Federal  Register  on 
May  26. 1979  (44  FR  30451).  Additional 
information  regarding  the  Department's 
functions  and  programs  may  be 
obtained  by  directly  contacting  the 
appropriate  bureau  or  office  and 
referring  to  the  public  regulations  of  the 
Department  as  published  in  Titles  25.  30. 
36.  41.  43.  46.  and  50  of  the  Code  of 
Federal  Regulations. 

Dated:  December  6, 1985. 
loseph  E.  Doddridge,  fr.. 

Deputy  Assistant  Secretary  of  the  Interior 


Office  of  the  Secretary 

Secretary 

The  Secretary  of  the  Interior,  as  the 
head  of  an  executive  department, 
reports  directly  to  the  President  and  is 
responsible  for  the  direction  and 
supervision  of  all  operations  and 
activities  of  the  Department.  The 
Secretary  also  has  certain  powers  or 
supervisory  responsibilities  relating  to 
Territorial  governments. 

Under  Secretary 

The  Under  Secretary  assists  the 
Secretary  in  the  discharge  of  Secretarial 
duties  and  serves  as  Acting  Secretary  in 
the  asbsence  of  the  Secretary.  With  the 
exception  of  certain  matters  reserved  by 
the  Secretary,  the  Under  Secretary  has« 
the  full  authority  of  the  Secretary. 

Fish  and  Wildlife  and  Parks 

The  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks  discharges  the  duties 
of  the  Secretary  with  the  authority  and 
direct  responsibility  for  programs 
associated  with  the  development 
conservation,  and  utilization  of  fish, 
wildlife,  recreation,  historical,  and 
national  park  system  resources  of  the 
Nation.  "The  Assistant  Secretary 
represents  the  Department  in  the 
coordination  of  marine  environmental 
quality  and  biological  resources 
programs  with  other  Federal  agencies. 
The  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks  exercises  Secretarial 
direction  and  supervision  over  the 
United  States  Fish  and  Wildlife  Service 
and  the  National  Park  Service. 

Water  and  Science 

The  Assistant  Secretary — Water  and 
Science  discharges  the  duties  of  the 
Secretary  with  the  authority  and  direct 
responsibility  to  carry  out  the  statutory 
mandate  to  manage  and  direct  programs 
supporting  the  development  and 
implementation  of  national  water  and 
minerals  policies  through  encouraging 
and  assisting  the  development  of 
economically  and  environmentally 
sound  resource  activities,  including 
development  and  conservation  of  hte 
Nation's  water  supply  and  support  of 
cost-sharing  techniques  for  development 
and  management  of  water  supplies  in 
the  17  Western  States;  water  resource 
evaluation  and  analysis;  fostering  and 
encouraging  the  private  sector  in  the 
orderly  and  economic  development  of 
domestic  mineral  resources;  effective 
mineral  data  collection  and  analysis: 
assessment  of  frontier  area  mineral 
resources  for  long-term  availability; 
improved  focus  and  effectiveness  of 
departmental  research  and  development 
activities  in  geology,  hydrology, 
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metallurgy,  mining  technology,  and  mine 
health  and  safety,  including 
international  work  supporting 
departmental  long-term  national 
objectives:  topographic,  geologic,  and 
mineral  resource  investigations;  Earth 
seismic  research;  and  remote  sensing 
activities.  The  Assistant  Secretary  is  the 
science  adviser  to  the  Secretary  and,  as 
such,  coordinates  scientific  activities  in 
the  Department;  coordinates 
Department  activities  with  the  Board  on 
Geographic  Names;  represents  the 
Secretary  on  the  Trade  Policy  Review 
Group  to  coordinate  international  trade 
policy  issues,  the  interagency  groups  for 
Antarctic  policy,  ocean  policy  and  law 
of  the  sea,  the  Emergency  Mobilization 
Preparedness  Board,  and  other 
interagency  efforts  as  appropriate. 

Land  and  Minerals  Management 

The  Assistant  Secretary — Land  and 
Minerals  Management  discharges  the 
duties  of  the  Secretary  with  the 
authority  and  direct  responsibility  for 
programs  associated  with  land  use 
planning;  public  land  management, 
including  onshore  and  offshore  minerals 
management;  development  and 
management  of  effective  fuel-related 
mineral  data  collection  and  analysis; 
surface  mining  reclamation  and 
enforcement  functions;  operations 
management  for  minerals  on  the  Outer 
Continental  Shelf  to  the  outer  limits  of 
the  United  States  economic  jurisdiction; 
assessment  of  these  frontier  area 
mineral  resources  for  long-term  national 
availability;  management  of  revenues 
from  Federal  mineral  leases  to  ensure 
efficient  collection  of  bonuses,  rentals, 
and  royalties;  and  coordination  of 
related  departmental  policy.  The 
Assistant  Secretary  also  serves  as 
adviser  to  the  Secretary  in  the 
Secretary's  role  as  Chairman  of  the 
Cabinet  Council  on  Natural  Resources 
and  Environment.  The  Assistant 
Secretary  exercises  Secretarial  direction 
and  supervision  over  the  Bureau  of  Land 
Management,  the  Minerals  Management 
Service,  and  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 

Indian  Affairs 

The  Assistant  Secretary — Indian 
Affairs  discharges  the  authority  and 
responsibility  of  the  Secretary  for 
activities  pertaining  to  Indians  and 
Indian  affairs.  The  Assistant  Secretary 
is  responsible  for  providing  the 
Secretary  with  detailed  and  objective 
advice  on  matters  involving  Indians  and 
Indian  affairs;  identifying  and  acting  on 


issues  affecting  Indian  policy  and 
programs  for  Indians;  establishing  policy 
on  Indian  affairs;  liaison  and 
coordination  between  the  Department  of 
the  Interior  and  other  Federal  agencies 
that  provide  services  or  funding  to 
Indians;  representing  the  Department  in 
transactions  with  Congress;  monitoring 
and  evaluating  on-going  activities 
related  to  Indian  affairs;  undertaking  or 
providing  leadership  in  special 
assignments  and  projects  for  the 
Secretary;  and  for  exercising  Secretarial 
direction  and  supervision  over  the 
Bureau  of  Indian  Affairs. 

Policy,  Budget  and  Administration 

The  Assistant  Secretary — Policy, 
Budget  and  Administration  discharges 
the  authority  of  the  Secretary  for  all 
phases  of  management  and 
administrative  activities  and  serves  as 
the  principal  policy  adviser  to  the 
Secretary.  Responsibilities  include 
providing  detailed  and  objective  advice 
on  program  planning,  budget,  and  policy 
matters;  developing  and  maintaining 
administrative  polic>',  standards, 
objectives,  and  procedures  for  use 
throughout  the  Department;  coordinating 
organizational  aspects  of  proposed 
legislation  with  appropriate  bureaus  and 
offices;  undertaking  special 
management-related  projects  for  the 
Secretary;  and  providing  management 
and  administrative  support  services  for 
the  Office  of  the  Secretary.  The 
Assistant  Secretary  performs  and 
supervises  the  following  activities: 
personnel  management,  property,  safety, 
space,  emergency  preparedness, 
procurement,  grants,  energy 
conservation,  law  enforcement,  financial 
management,  aircraft  services,  printing, 
publications,  management  systems,  and 
information  resources  management 
including  ADP,  telecommunications, 
library  and  information  services,  and 
directives  and  regulatory  management. 

Territorial  and  International  Affairs 

The  Office  of  the  Assistant  Secretary 
for  Territorial  and  International  Affairs 
was  established  by  Secretarial  Orda- 
No.  3046  of  February  14. 1980.  The 
Assistant  Secretary  discharges  the 
authority  and  responsibility  of  the 
Secretary  for  activities  pertaining  to 
territorial  areas  and  for  tlie  coordination 
of  international  affairs  of  the 
Department.  The  Assistant  Secretary  is 
responsible  for  promoting  the  economic, 
social  and  political  development  of  the 
U.S.  territories  of  Guam,  American 
Samoa,  the  Virgin  Islands,  the 


Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands,  which  includes  the 
Marshall  Islands,  Palau,  and  Micronesia. 
The  Assistant  Secretary  also  serves  as 
the  Department's  focal  point  for 
analysis,  development,  and  review  of 
the  Department's  policy  and  programs 
pertaining  to  international  activities  and 
the  opportunities  for  support  of  U.S. 
foreign  policy  through  the  use  of  the 
Department's  natural  resource  and 
envirormiental  expertise. 

For  &rther  information,  contact  the 
Office  of  Territohal  and  International 
Affairs.  Department  of  the  Interior. 
Washington.  DC  20240.  Phone.  202-343- 
4822. 

Solicitor 

The  Solicitor  is  the  principal  legal 
adviser  to  the  Secretary  and  the  chief 
law  officer  of  the  Department.  The 
Solicitor  is  responsible  for  and  has 
supervision  over  all  of  the  legal  work  of 
the  Department,  with  the  exception  of 
that  performed  by  the  Office  of  Hearings 
and  Appeals  and  the  Office  of 
Congressional  and  Legislative  Affairs. 

Inspector  General 

The  Inspector  General  is  the 
Department's  focal  point  for 
independent  review  of  integrity  of 
operations:  the  central  authority 
concerned  wifli  the  quality,  coverage, 
and  coordination  of  the  audit  and 
investigation  services  of  the 
Department;  and  is  the  principal  adviser 
to  the  Secretary  on  these  matt^v.  .The 
Inspector  General  provides  the  means 
for  keeping  the  Secretary  and  Congress 
fully  and  currently  informed  about 
problems  and  deficiencies  relatii^  to  the 
administration  of  Department  programs 
and  operations  and  the  necessity  for 
corrective  action. 

Field  Special  Assistants 

The  Field  Special  Assistants  to  the 
Secretary  maintain  continuous 
surveillance  over  the  entire  range  of  the 
Departmerrt's  program  activities, 
provide  leadership  and  assistance  in  the 
coordination  of  departmental  programs 
and  policies  where  more  than  one 
bureau  or  program  interest  is  involved 
and,  when  directed  by  the  Secretary^ 
coordinate  Department  participation  in 
major  interagency  and 
intergovernmental  efforts. 

The  Field  Special  Assistants  to  the 
Secretary  also  serve  as  chairmen  of  the 


departmental  field  committees  in  their 
respective  regions.  These  committees, 
composed  of  regional  directors  or  other 
ranking  ofncials  approved  by  the  heads 
of  bureaus  and  offices,  promote  the 
development  and  execution  of 
coordinated  regional  natural  resource 
programs  for  the  Department  and 
facilitate  the  coordination  of  field 
■  activities  involving  two  or  more  bureaus 
or  that  have  special  significance  to  the 
Department's  overall  objectives. 

Other  Departmental  Offices 

Office  of  the  Solicitor 

The  Office  of  the  Solicitor  performs  all 
of  the  legal  work  of  the  Department  with 
the  exception  of  that  performed  by  the 
Office  of  Hearings  and  Appeals  and  the 
Office  of  Congressional  and  Legislative 
Affairs. 

The  headquarters  office  of  the  Office 
of  the  Solicitor  in  Washington,  DC, 
consists  of  six  Divisions.  The  Division  of 
Conservation  and  Wildlife  is 
responsible  for  legal  matters  involving 
the  programs  of  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildlife  Service.  The  Division  of 
Energy  and  Resources  is  responsible  for 
legal  matters  involving  the  programs  of 
the  Assistant  Secretary — Water  and 
Science,  the  Assistant  Secretary — Land 
and  Minerals  Management,  the  Bureau 
of  Land  Management,  the  Bureau  of 
Mines,  the  Geological  Survey,  the 
Bureau  of  Reclamation,  and  the 
Minerals  Management  Service.  The 
Division  of  Indian  Affairs  is  responsible 
for  legal  matters  involving  the  programs 
of  the  Assistant  Secretary — Indian 
Affairs  and  the  Bureau  of  Indian  Affairs. 
Te  Division  of  Surface  Mining  provides 
legal  advice  to  the  Assistant  Secretary — 
Land  and  Minerals  Management  on 
surface  mining  matters  and  to  the  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  The  Division  of  General 
Law  is  responsible  for  general 
administrative  law  matters  and  legal 
matters  involving  programs  under  the 
jurisdiction  of  the  Assistant  Secretary — 
Policy,  Budget  and  Administration,  the 
Assistant  Secretary — ^Territorial  and 
International  Affairs,  and  the  Office  for 
Equal  Opportunity.  The  Division  of 
Audit  and  Investigation  is  responsible 
for  providing  legal  advice  and  services 
to  the  Office  of  the  Inspector  General. 
Administrative  and  support  services  for 
the  Office  of  the  Solicitor  are  provided 
by  the  Division  of  Administration. 

The  field  organization  of  the  Office  is 
divided  into  eight  regions,  each  headed 
by  a  Regional  Solicitor. 
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ALASKA— Alaska 

BoK  34.  701  C  St..  Anchor- 

age. AK  99513. 

SOUTHEAST-Alabama. 

75  Spring  St  SW..  Atlanta. 

FkxKla.  Georgia,  Kentucky. 

GA  30303. 

MlllilltJUi.  North  Carolina. 

AMTto  Rico.  Soiith  Caroli- 

na.  Tanr«aasae,   Virgn   Is- 

land* 

NOHTHEAST— Coonartind, 

1    Gateway  Center.   Newton 

D6MW6,   wioois,  kniAnft, 

Comer.  MA  02158 

Mama.    Maryland.    Massa- 

chunHi.     Midngan.    New 

- 

New  York.  Ohio.  Panniyl- 

vania.  Rhode  Island.  Var- 

la.  Wiiconsai. 

ROCKY     MOUNTAIN-Coto- 

PO.  Box  25007.  Denver.  CO 

rado.    kMra.    Kansas.    Mis- 

80225. 

soun,  Montana.  Mnnesola. 

Nebraska.    North    Dakota. 

South  OakoU.  Wyoming. 

PACIHC          NORTHWEST— 

SCO  NE   MuNnomah  St..  Port- 

Idaho. Oregon.  Washington 

land.  Ofl  97232 

PACIFIC    SOUTHWEST— An- 

2800    Cottage    Way.    Sacra- 

zona.     CaMorma.     Hawaii. 

rnento.  CA  95825 

Nevada.  Pacrfic  Temtodas. 

INTERMOUNTAIN— Utah 

125  S.  SUle  St..  Salt  Lake 

City.  UT  84138 

PO.    Box   3156.    Tulsa.   OK 

Lowsana.     New     Mexico, 

7'4101. 

OWahoma.  Texas 

For  further  information,  contact  the 
Administrative  Officer,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
Washington.  DC  20240.  Phone.  202-.343- 
6115.  . 

Office  of  Inspector  General 

The  Office  of  Inspector  General 
provides  policy  direction  and  conducts, 
supervises,  and  coordinates  all  audits 
and  investigations;  recommends  policies 
for  and  conducts,  supervises,  or 
coordinates  other  activities  in  the 
Department  designed  to  promote 
economy  and  efficiency  or  prevent  and 
detect  fraud  and  abuse.  The  Inspector 
General  recommends  polcies  for  and 
conducts,  supervises,  or  coordinates 
relations  between  the  Department  and 
other  Federal,  State,  and  local 
government  agencies  concerning  (a) 
promoting  economy  and  efficiency,  (b) 
preventing  and  detecting  fraud  and 
abuse,  and  (c)  identifying  and 
prosecuting  people  involved  in  fraud  or 
abuse. 

The  Office  also  reviews  existing  and 
proposed  legislation  and  regulations  and 
makes  recommendations  to  the 
Secretary  and  Congress  regarding  the 
impact  such  initiatives  will  have  on  the 
economy  and  efficiency  of  the 
Department's  programs  and  operations 
and  the  prevention  and  detection  of 
fraud  and  abuse  in  such  programs;  keeps 
the  Secretary  and  the  Congress  fully 
informed  about  fraud,  abuses,  and 
deficiencies  in  Department  programs 
and  operations,  and  other  serious 
problems;  recommends  corrective  action 


and  reports  on  the  progress  made  in 
correcting  the  problem. 

For  further  information,  contact  the 
Office  of  Inspector  General,  Department 
of  the  Interior.  Washington.  DC  20240. 
Phone.  202-343-6231. 

Office  of  Hearings  and  Appeals 

The  Office  of  Hearings  and  Appeals 
was  established  by  the  Secretary  on 
April  8, 1970.  to  consolidate  related 
functions  and  to  provide  for  more 
effective  departmental  appeals 
procedures. 

The  Office  of  Hearings  and  Appeals  is 
responsible  for  departmental 
quasijudicial  and  related  functions. 
Administrative  law  judges  and  three 
formal  boards  of  appeal  render 
decisions  in  cases  pertaining  to  contract 
disputes;  Indian  probate  and 
administrative  appeals:  pubUc  and 
acquired  lands  and  their  resources; 
submerged  offshore  lands  of  the  Outer 
Continental  Shelf:  surface  coal  mining 
control  and  reclamation:  claims  under 
the  Alaska  Native  Claims  Settlement 
Act;  and  enforcement  of  the  importation 
and  transportation  of  rare  and 
endangered  species.  The  Director  of  the 
OfHce  of  Hearings  and  Appeals  may 
assign  administrative  law  judes  or  other 
officials  from  the  Office  of  Hearings  and 
Appeals  for  the  purpose  of  holding 
rulemaking  hearings  and  may  also 
assign  administrative  law  judges  or 
establish  ad  hoc  boards  of  appeal  to 
meet  special  requirements  of  disputes 
not  falling  under  one  of  the  previously 
listed  categories.  Decisions  of  the 
boards  are  final  for  the  Dmartment.     - 

The  Office  includes  tn^taaAquarters 
organization  and  4  field  offhres  for 
departmental  administrative  law  judge* 
and  8  field  officies  for  Indian  probate    — 
admirtetlBtive  law  judges. 

For  Rh flier  information,  contact  the 
Office  of  Hearings  and  Appeals. 
Department  of  the  Interior.  4015  Wilson 
Boulevard.  Arlington.  VA  22203.  Phone. 
703-235-3810. 

Office  of  Youth  Programs 

The  Office  of  Youth  Programs  was 
established  by  Secretary's  Order 
Number  2885  of  January  7, 1965.  as 
amended  under  the  authority  of  the 
Economic  Opportunity  Act  of  1964.  and 
subsequent  Secretarial  delegations 
under  the  Comprehensive  Employment 
and  Training  Act  of  1973.  the  Youth 
Conservation  Corps  Act  of  1974,  the 
Youth  Demonstration  Projects  Act  of 
1977,  and  the  Job  Training  Partnership 
Act  of  1982.  This  Office  discharges  the 
authority  of  the  Secretary  in  all  matters 
pertaining  to  departmental  programs  of 
employment  and  training  for  youth. 
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including  the  Job  Corps  Civilian 
Conservation  Centers  Program.  Lhe 
United  States  Youth  Conservation 
Corps,  and  such  other  programs  as  the 
Secretary  may  designate. 

The  Office  of  Youth  Programs 
establishes  the  basic  policies,  programs, 
and  priorities  for  the  Department; 
provides  policy  direction,  guidance,  and 
interpretation  for  the  participating 
bureaus  and  offices,  coordinates  their 
activities;  maintains  sufficient  controls 
to  provide  the  Secretary  with  the 
information  needed  to  operate  the 
programs,  to  effect  statutory 
coordination  with  the  Departments  of 
Agriculture  and  Labor,  and  to  ensure 
responsiveness  to  the  Congress  and  the 
public:  performs  a  continuing  analysis  of 
the  program's  resources,  needs,  and 
expenditures;  obtains,  allocates,  and 
controls  the  financial,  manpower,  and 
material  resources  necessary  to  carry 
out  the  programs;  reviews  and  evaluates 
program  performance  to  identify 
deficiencies  and  prescribes  corrective 
measures;  and  implements  management 
systems  and  procedures  necessary  to 
achieve  program  goals.  The  Office  also 
provides  consolidated  administrative 
services  support  for  assigned  programs. 

The  Office  of  Youth  Programs 
operates  the  Fort  Simcoe  lob  Corps 
Civilian  Conservation  Center. 

For  further  information,  contact  the 
Office  of  Youth  Programs,  Department  of 
the  Interior,  Washington,  DC  20240. 
Phone,  202-343-5951. 

Office  of  Small  and  Disadvantaged 
Business  Utilization 

The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  was  established  by  Secretarial 
Order  3041  of  July  20. 1979.  in 
compliance  with  Pub.  L  95-507  (97  Stat. 
1757),  which  amended  the  Small 
Business  Act  and  the  Small  Business 
Investment  Act  of  1958.  The  secretarial 
order  directed  that  the  Director  of 
OSDBU  report  directly  to  the  Under 
Secretary  and  that  all  employees  and 
functions  of  the  Branch  of  Minority 
Procurement  in  the  Office  of 
Administrative  and  Management  Policy 
be  transferred  to  OSDBU.  Secretarial 
Order  3041  was  superseded  by 
Departmental  Manual  Issuance  111  DM 
8. 

OSDBU  is  responsible  for  the 
implementation  and  administration  of 
programs  relating  to  sections  8  and  15  of 
the  Small  Business  Act,  as  amended  by 
Publ.  L.  95-507,  as  well  as  Pub.  L.  96-302 
(94  Stat.  833)  (labor  surplus  area  set- 
asides)  and  Executive  Order  12138 
(women-owned  businesses). 
Responsibilities  include  providing 
departmentwide  liaison  and 


coordination  of  all  matters  relating  to 
small  and  disadvantaged  businesses, 
labor  surplus  area  concerns,  and 
women-owned  businesses  with  the 
Small  Business  Administration  (SBA). 
Office  of  Federal  Procurement  Policy 
(OFPP).  Minority  Business  Development 
Agency  (MBDA).  and  General  Services 
Administration  (GSA);  assisting  bureaus 
and  offices  in  the  development  and 
implementation  of  policies  and 
procedures  required  by  sections  8  and 
15  of  the  Small  Business  Act  and  other 
authorities  including  the  establishment 
of  goals  and  the  reporting  of 
accomplishments;  providing  training  and 
education  to  Department  personnel 
whose  functional  responsibilities  relate 
to  the  implementation  of  sections  8  and 
15  of  the  Small  Business  Act;  conducting 
outreach  seminars  and  providing  liaison 
services  to  small  and  disadvantaged 
businesses;  researching,  developing,  and 
publishing  informational  brochures  and 
documents  relating  to  the  Department's 
small  and  disadvantaged  business 
programs;  performing  continuing  liaison 
with  other  departments  and  agencies  on 
all  activities  relating  to  small  and 
disadvantaged  business  utilization;  and 
developing,  validating,  and 
disseminating  to  departmental 
management  and  the  public  statistical 
data  and  other  information  on  the 
implementation  and  results  of  the 
Department's  business  and  economic 
development  programs. 

For  further  information,  contact  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization.  Department  of  the 
Interior,  Washington.  DC  20240.  Phone, 
202-343-8493. 

Assistant  Secretary  for  Territorial  and 
International  Affairs 

The  Office  for  Territorial  and 
International  Affairs  has  the 
responsibility  to  promote  the  economic, 
social,  and  political  development  of  the 
territories,  leading  toward  a  goal  of  self- 
government  and  to  further  international 
peace  and  security  by  conducting 
territorial  affairs  in  close  coordination 
with  the  defense  and  foreign  policies  of 
the  United  States. 

The  degree  to  which  the  Office 
conducts  activities  to  futher  these 
objectives  in  a  specific  territory  depends 
on  the  status  of  the  territorial 
government,  its  relationship  to  the 
Secretary  of  the  Interior,  and  the  extent 
of  development  already  achieved  within 
the  territory. 

The  Office  serves  as  the  principal 
representative  to  the  Office  of  the 
Secretary  on  all  territorial  matters; 
makes  the  needs  of  the  territories 
known  to  other  Federal  agencies  and 
serves  as  a  channel  of  communication 


with  the  territorial  governments;  studies 
the  economic,  social,  and  political 
problems  of  the  territories  and  proposes 
policies,  programs,  legislation,  and  other 
actions  for  their  solution;  advises  the 
Secretary  on  proposed  legislation  and 
other  important  matters  affecting  the 
territories;  provides  budgetary  and 
certain  other  administrative  services  to 
the  Governors  of  the  territories  and  the 
High  Commissioner  of  the  Trust 
Territory  of  the  Pacific  Islands;  and 
coordinates  all  international  activities  of 
the  bureaus  and  employees  of  the 
Department.  The  Office  is  composed  of 
budget,  legislative,  economic 
development,  and  other  staffs  that 
provide  assistance  to  the  territories  and 
the  Department  on  matters  relating  to 
territorial  and  international  afi'airs. 

For  further  information,  contact  the 
Office  of  Territorial  and  International 
Affairs.  Department  of  the  Interior. 
Washington,  DC  20240.  Phone,  202-343- 
4822. 

Bureaus 

United  States  Fish  and  Wildlife  Service 

[For  the  United  States  Fish  and  Wildlife 
Service  statement  of  organization,  see  Code 
of  Federal  Regulations,  Title  50,  Subchapter 
K  Part  2] 

The  United  States  Fish  and  Wildlife 
Service's  national  responsibility  in  the 
service  of  fish,  wildlife,  and  people 
reaches  back  over  110  years  to  the 
establishment  in  1871  of  a  predecessor 
agency,  the  Bureau  of  Fisheries.  First 
created  as  an  independent  agency,  the 
Bureau  of  Fisheries  was  later  placed  in 
the  Department  of  Commerce.  A  second 
predecessor  agency,  the  Bureau  of 
Biological  Survey,  was  established  in 
1885  in  the  Department  of  Agriculture. 

The  two  Bureaus  and  their  functions 
were  transferred  in  1939  to  the 
Department  of  the  Interior.  They  were 
consolidated  into  one  agency  and 
redesignated  the  Fish  and  Wildlife 
Service  in  1940  by  Reorganization  Plan 
III  (54  Stat.  1232). 

Further  reorganization  came  in  1956 
when  the  Fish  and  Wildlife  Act  (70  Stat. 
1119)  created  the  United  States  Fish  and 
Wildlife  Service  and  provided  for  it  to 
replace  and  succeed  the  former  Fish  and 
Wildlife  Service.  The  Act  established 
two  Bureaus  within  the  new  Service:  the 
Bureau  of  Commercial  Fisheries  and  the 
Bureau  of  Sport  Fisheries  and  Wildlife. 

In  1970.  under  Reorganization  Plans  3 
and  4,  the  Bureau  of  Commercial 
Fisheries  was  transferred  to  the 
Department  of  Commerce.  The  Bureau  of 
Sport  Fisheries  and  Wildlife,  which 
remained  in  Interior,  was  renamed  by  an 
act  of  Congress  in  April  1974  (88  Stat. 
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92)  as  the  United  States  Fish  and 
Wildlife  Service. 

The  Service  is  composed  of  a 
headquarters  office  in  Washington,  DC. 
7  regional  offices  in  the  lower  48  States 
and  Alaska,  and  a  variety  of  field  units 
and  installations.  These  include  428 
National  Wildlife  Refuges  and  149 
Waterfowl  Production  Areas  comprising 
more  than  90  million  acres;  13  major  fish 
and  wildlife  laboratories  and  centers;  49 
cooperative  research  units  at 
universities  across  the  country;  83 
National  Fish  Hatcheries;  and  a 
nationwide  network  of  wildlife  law 
enforcement  agents. 

The  mission  of  the  United  States  Fish 
and  Wildlife  Service,  which  is 
responsible  for  migratory  birds, 
endangered  species,  certain  marine 
mammals,  inland  sport  fisheries,  and 
specific  Tishery  and  wildlife  research 
activities,  is  to  conserve,  protect,  and 
enhance  Hsh  and  wildlife  and  their 
habitats  for  the  continuing  benefit  of  the 
American  people.  Within  this 
framework,  the  Service  assists  in  the 
development  of  an  environmental 
stewardship  ethic  for  our  society  based 
on  ecological  principles,  scientific 
knowledge  of  wildlife,  and  a  sense  of 
moral  responsibility;  works  with  the 
States  to  improve  the  conservation  and 
management  of  the  Nation's  fish  and 
wildlife  resources;  and  administers  a 
national  program  providing 
opportunities  to  the  American  public  to 
understand,  appreciate,  and  wisely  use 
these  resources. 

In  the  area  of  resource  management, 
the  Service  provides  leadership  for  the 
protection  and  improvement  of  land  and 
water  environments  (habitat 
preservation],  which  directly  benefits 
the  living  natural  resources,  and  adds 
quality  to  human  life.  Activities  include 
biological  monitoring  through  scientific 
research;  surveillance  of  pesticides, 
heavy  metals,  and  thermal  pollution: 
studies  of  fish  and  wildlife  populations; 
ecological  studies;  environmental  impact 
assessment,  including  hydroelectric 
dams,  nuclear  power  sites,  stream 
channelization,  dredge  and  fill  permits; 
associated  research;  and  environmental 
impact  statement  review. 

The  Service  is  responsible  for 
improving  and  maintaining  fish  and 
wildlife  resources  by  proper 
management  of  migratory  birds  and 
other  wildlife  and  by  control  of 
population  imbalances.  It  also  assists  in 
fulfilling  the  public  demand  for 
recreational  fishing  while  maintaining 
the  Nation's  fisheries  at  a  level  and  in  a 
condition  that  will  ensure  their 
continued  survival.  Specific  wildlife  and 
fishery  resources  programs  include: 


Migratory  birds — wildlife  refuge 
management  for  production,  migration, 
and  wintering;  game  law  enforcement; 
research,  including  bird  banding  and 
harvest  and  survival  rate  studies; 
breeding,  migrating,  and  wintering 
surveys;  and  disease  studies; 

Mammals  and  nonmigratory  birds — 
refuge  management  of  resident  species 
(primarily  big  game);  law  enforcement: 
research  on  disease  and  population 
distribution,  including  marine  mammals 
and  species  transplants;  and  technical 
assistance; 

Animal  damage  control — operational 
measures  through  cooperative  programs 
to  control  predator,  rodent,  and  bird 
depredations  on  crops  and  livstock; 
research  on  nonlethal  control  methods 
and  predator-prey  relationships; 

Cooperative  fish  and  wildlife  research 
units— located  at  universities  to  conduct 
research  and  supervise  graduate  student 
research,  complementing  the  Service's 
wildlife  and  fishery  research  programs: 

Coastal  anadromous  fish — hatchery 
production,  stocking,  and  research  on 
nutrition,  disease,  and  habitat 
requirements  in  16  of  the  24  coastal 
States: 

Great  Lakes  fisheries — hatchery 
production  of  lake  trout;  fishery 
management  in  cooperation  with 
Canada  and  the  States,  and  research; 
and 

Other  inland  fisheries — hatchery 
production  and  stocking  of  Indian  lands; 
technical  assistance;  and  research  on 
genetics,  disease,  nutrition,  and 
taxonomy. 

The  Service  provides  national  and 
international  leadership  in  the  area  of 
endangered  fish  and  wildlife  from  the 
standpoint  of  both  restoration  as  well  as 
preventive  measures  involving 
threatened  species.  This  program 
includes  development  of  species  lists, 
recovery  plans,  conduct  of  status 
surveys,  coordination  of  efforts 
nationally  and  internationally;  research 
on  propagation  methods,  distribution, 
genetics,  and  behavior  operation  of 
wildlife  refuges;  law  enforcement; 
foreign  importation  enforcement;  and 
consultation  with  foreign  countries. 

Environmental  education  and  public 
information  programs  include  local 
conservation  education  talks: 
preparation  of  news  releases,  leaflets, 
and  brochures;  operation  of 
environmental  study  areas  on  Service 
lands  for  use  by  school  groups  and 
teachers;  operation  of  visitor  centers, 
self-guided  nature  trails,  observation 
towers,  display  ponds,  and  providing 
recreational  activities,  such  as  hunting, 
fishing,  and  wildlife  photography. 


The  Service's  Federal  aid  programs 
apportion  funds  to  the  States  and 
territories  for  projects  designed  to 
conserve,  develop,  and  enhance  the 
Nation's  fish  and  wildlife  resources. 

Regional  Offices— United  States  Fish  ano 
WiLDUFE  Service 
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National  Park  Service 

The  National  Park  Service  was 
established  in  the  Department  of  the 
Interior  on  August  25. 1916  (39  Stat.  535; 
16U.S.C.  1). 

The  National  Park  Service  administers 
for  the  American  people  an  extensive 
systein  of  national  parks,  monuments, 
historic  sites,  and  recreation  areas.  The 
objectives  of  the  National  Park  Service 
are  to  administer  the  properties  under 
its  jurisdiction  for  the  enjoyment  and 
education  of  our  citizens  to  protect  the 
natural  environment  of  the  areas,  and  to 
assist  States,  local  governments,  and 
citizen  groups  in  the  development  of 
park  areas,  the  protection  of  the  natural 
environment,  and  the  preservation  of 
historic  properties. 

The  National  Park  Service  has  a 
Service  Center  in  Denver  that  provides 
planning,  architectuaL  engineering,  and 
other  professional  services;  and  a 
Center  for  production  of  interpretive 
exhibits,  audiovisual  matericls.  and 
publications  in  Harpers  Ferry,  WV. 
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There  are  more  than  330  units  in  the 
National  Park  System,  including 
national  parks  and  monuments  of 
noteworthy  natural  and  scien'it"ic  value; 
scenic  parkways,  riverways,  seashores, 
lakeshores.  recreation  areas,  and 
reservoirs;  and  historic  sites  associated 
with  important  movements,  events,  and 
personalities  of  the  American  past. 

Activities — The  National  Park  Service 
develops  and  implements  park 
management  plans  and  staffs  the  areas 
under  its  administration.  It  relates  the 
natural  values  and  historical 
significance  of  these  areas  to  the  public 
through  talks,  tours,  films,  exhibits, 
publications,  and  other  interpretive 
media.  It  operates  campgrounds  and 
other  visitor  facilities  and  provides — 
usually  through  concessions — lodging, 
food,  and  transportation  services  in 
many  areas. 

The  National  Park  Service  also 
administers  the  following  programs:  The 
State  portion  of  the  Land  and  Water 
Conservation  Fund,  the  Nationwide 
Outdoor  Recreation  Plan  and  State 
comprehensive  outdoor  recreation 
planning,  the  Urban  Park  and  Recreation 
Program,  park  and  recreation  technical 
services,  planning  for  the  National  Wild 
and  Scenic  Rivers  System,  and  the 
National  Trails  System,  natural  area 
programs,  the  National  Register  of 
Historic  Places,  national  historic 
landmarks,  historic  preservation, 
technical  preservation  services.  Historic 
American  Buildings  Survey.  Historic 
American  Engineering  Record,  and 
interagency  archeological  services. 

Regional  Offices— National  Park  Service 


Region 


Address 


NORTH  ATLANTIC— Connecticut. 
Mame.  New  Hampshire,  Massa. 
chusetls.  New  Jersey.  New 
Vorti.  Rhode  Island  Vermont 

MID-ATLANTIC— Delaware.  Mary- 
land. Pennsylvania.  Virginia, 
West  Vvginia 

SOUTHEAST— Alabama,  Flonda, 
Georg«.  Kentucky.  Mississippi, 
North  Carolina.  Puerto  Rico, 
Soutli  Carolina.  Tennessee, 
Virgm  !s-'ar<js 

WD'AlEST— lilirois.  Indiana,  Iowa, 
Kansas.  Mien  gan.  Minnesota 
Missouri,  Nebraska.  Onio,  Wis- 
consin 

ROCKY  MOUNTAIN— Cotorado. 
Mcriana  North  Oaiiota,  South 
Dakota.  Ltah,  Wyoming. 

SOU  rHWEST— Arkansas,  Louisi- 
ana. Ne-*  Mexico.  Oklahoma. 
Texas 

WESTERN-Ar.rona,  CaMornia. 
Guam.  Hawaii,  NevaCa,  North- 
ern Manana  'ilands, 

PACIFIC  NORTHWEST— Idaho, 
Oregon.  Washington 

ALASKA— Alaska    


NATIONAL  CAPITAL— Washmg- 
lon.  DC,  and  neart>y  Maryland 
and  V»gna. 


tS  Slate  St.  Bostort.  MA 
02109 


143  S  3d  St. 

Philadelphia,  PA 

19'06 
75  Spring  St  SW , 

AtlanU.  GA  30303. 


1709  Jackson  St. 
Omaha,  NE  68102. 


P  O  Box  25287.  Denver, 
CO  80225. 

Box  728  Santa  Fe.  NM 
87501 

450  Golden  Gate  Ave . 

San  Francisco,  CA 

94102 
2001  6ih  Ave  ,  Seattle. 

WA  98121. 
2S2S  Gambea  St 

Anchorage.  AK  99503. 
1100  Ohio  Or  SN  . 

Washington,  DC 

20242. 


For  lurttver  intormalion,  contact  tt>e  Chief,  OHice  of  Public 
Alfa.rs.  National  Park  Service.  Department  ol  the  Interior. 


PO  Box  37127.  Washingtoa  DC  20013-7127.  Phone.  202- 
343-7394 


Bureau  of  Mines 

The  Bureau  of  Mines  was  established 
July  1, 1910,  in  the  Department  of  the 
Interior  by  the  Organic  Act  of  May  16, 
1910  (36  Stat.  369;  30  U.S.C.  1,  3,  5-7),  as 
amended.  The  1910  act  has  been 
supplemented  by  several  statutes, 
including  those  authorizing  production 
and  sale  of  helium,  and  research  on 
environmental  problems  associated  with 
minerals. 

The  Bureau  of  Mines  is  primarily  a 
research  and  factfinding  agency.  Its  goal 
is  to  help  ensure  that  the  Nation  has 
adequate  supplies  of  nonfuel  minerals 
for  security  and  other  needs.  Research  is 
conducted  to  provide  the  technology  for 
the  extraction,  processing,  use.  and 
recycling  of  the  Nation's  nonfuel  mineral 
resources  at  a  reasonable  cost  without 
harm  to  the  environment  or  the  workers 
involved.  Typical  areas  of  research  are 
investigations  of  ways  to  use  domestic 
low-grade  ores  as  alternative  sources  of 
strategic  and  critical  minerals  that  must 
currently  be  imported,  mine  health  and 
safety,  recycling  of  solid  wastes,  and 
abatement  of  pollution  and  land  damage 
caused  by  mineral  extraction  and 
processing  operations. 

The  Bureau  also  collects,  compiles, 
analyzes,  and  publishes  statistical  and 
economic  information  on  all  phases  of 
nonfuel  mineral  resource  development, 
including  exploration,  production, 
shipments,  demand,  stocks,  prices, 
imports,  and  exports.  Special  studies  are 
frequently  made  on  subjects  of 
particular  national  interest,  such  as  the 
effects  of  potential  economic, 
technologic,  or  legal  developments  on 
rerource  availability.  The  effects  of 
policy  alternatives  on  mineral  supply 
and  demand  are  also  analyzed. 

For  further  information,  contact  the 
Office  of  Technical  Information.  Bureau 
of  Mines,  Department  of  the  Interior, 
2401  E  Street  NW.,  Washington,  DC 
20241.  Phone,  202-634-1004. 

Geological  Survey 

National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  VA  22092. 

The  Geological  Survey  was 
established  by  the  act  of  March  3, 1879 
(20  Stat.  394;  43  U.S.C.  31).  which 
provided  for  "the  classification  of  the 
public  lands  and  the  examination  of  the 
geological  structure,  mineral  resources, 
and  products  of  the  national  domain." 
The  act  of  September  5, 1962  (76  Stat. 
427;  43  U.S.C.  31(b)).  expanded  this 
authorization  to  include  such 


examinations  outside  the  national 
domain.  Topographic  mapping  and 
chemical  and  physical  research  were 
recognized  as  an  essential  part  of  the 
investigations  and  studies  authorized  by 
the  act  of  March  3. 1879,  and  specific 
provision  was  made  for  them  by 
Congress  in  the  act  of  October  2, 1888 
(25  Stat.  505,  526). 

Provision  was  made  in  1894  for  gaging 
the  streams  and  determining  the  water 
supply  of  the  United  States  (28  Stat. 
398).  Authorizations  for  publication, 
sale,  and  distribution  of  material 
prepared  by  the  Geological  Survey  are 
contained  in  several  statutes  (43  U.S.C. 
41-45;  44  U.S.C.  260-262). 

The  Geological  Survey's  primary 
responsibilities  are:  identifying  the 
Nation's  land,  water,  energy,  and 
mineral  resources;  classifying  federally 
owned  lands  for  minerals  and  energy 
resources  and  water  power  potential; 
investigating  natural  hazards  such  as 
earthquakes,  volcanoes,  and  landslides; 
and  conducting  the  National  Mapping 
Program.  To  attain  these  objectives,  the 
Geological  Survey  prepares  maps, 
collects  and  interprets  data  on  mineral 
and  water  resources,  performs 
fundamental  and  applied  research  in  the 
sciences  and  techniques  involved,  and 
publishes  and  disseminates  the  results 
of  its  investigations  in  thousands  of  new 
maps  and  reports  each  year. 

Regwnal  Offices— Geological  Survey 


noQkxi 

Address 

Talaphona 

EASTERN— Alabama. 

109  National 

703-880-7414. 

ConnectKut.  Deiawaro, 

Center. 

Distitet  of  Columbia. 

Reston.  VA 

Florida.  Georgia. 

22092. 

IHmoia.  Indiana. 

Kantucky.  Maine, 

Maryland. 

Massachuaens, 

Michigan.  Minnesota, 

Mississippi.  New 

Hampshira.  New 

Jersey.  N««  Yortt. 

Pennsylvania.  Puerto 

Rico,  Rhode  Island. 

South  Carolina. 

Tenrwssee,  Vermont. 

Virgm  Islands.  VirgKiia, 

West  Virginia. 

CENTHAL-Artiansas. 

Box  25046.  510 

303-234-2351. 

Colorado.  Iowa. 

Denver 

Kansas.  Louisiana. 

Federal 

Missouri,  Montana, 

Canlar. 

Nebraska,  New 

Dertvar.  CO 

Mexico.  North  DakoU, 

80225, 

Oklahoma.  South 

DakoU.  Texas.  Utah. 

Wyoming. 

WESTERN— Alaska, 

345MiddMiald 

415-323-8111 

Arizona,  CaMorma, 

Rd.,  Memo 

ext  2711. 

Hawaii,  Idaho,  Nevada. 

Park,CA 

Oregort.  Washington. 

94025. 

For  further  information,  contact  tt^e  Public  Affairs  Officer, 
GeoiogK^I  Survey,  Department  of  tne  Interior.  119  National 
Center.  Reston.  VA  22092.  Phone  703-860-7444. 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  was 
established  in  the  Department  of  the 
Interior  by  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (91  Stat. 
4450). 

The  primary  goals  of  the  Office  is  to 
assist  the  States  in  developing  a 
nationwide  program  that  protects 
society  and  the  environment  from  the 
adverse  effects  of  coal  mining,  while 
ensuring  that  coal  surface  mining  can  be 
done  without  permanent  damage  to  land 
and  water  resources.  The  Office's  main 
objectives  not  that  most  coal-mining 
States  have  assumed  prime 
responsibility  for  regulating  coal  mining 
and  reclamation  activities  within  their 
borders,  are  to  oversee  mining  and 
reclamation  in  the  States  with  primary 
responsibility,  to  assist  the  States  in 
meeting  the  objectives  of  the  act.  and  to 
regulate  mining  and  reclamation 
activities  in  these  States  choosing  not  to 
assume  primary  responsibility. 

Headquartes  for  the  Office  is  located 
in  Washington,  DC.  In  addition,  there 
are  13  field  offices,  8  area  offices,  and  2 
technical  service  centers.  The  field 
offices  interact  with  the  States  and  other 
Federal  agencies,  assisting  the  States  in 
implementing  their  regulatory  and 
reclamation  program,  and  monitoring 
their  performance.  The  technical  centers 
are  designed  to  give  technical  assistance 
to  State  regulatory  authorities:  to 
provide  technical  expertise  on  such 
matters  as  unsuitability  petitions, 
environmental  impact  statements,  and 
mine  plan  review  on  Federal  lands. 

Activities — Major  activities  of  the 
Office  of  Surface  Mining  are  carried  out 
through  the  Office  of  the  Director, 
assisted  by  a  Deputy  Director  and  four 
Assistant  Directors.  The  headquarters 
office  promulgates  national  policy  for 
the  conduct  of  the  surface  mining 
control  and  reclamation  program 
provided  for  in  the  act;  reviews  and 
approves  amendments  to  previously 
approved  State  programs;  and  provides 
overall  direction  to  the  field  offices  and 
technical  centers. 

The  Assistant  Director  has  the 
following  responsibilities  in  the  areas  of 
technical  standards  and  research: 

—Formulates  policy  requirements  for 
permits,  reclamation  plans,  and 
performance  standards: 

— Provides  guidance  for  technical 
standards,  special  field  services, 
environmental  considerations, 
research,  training,  and  technology 
transfer  for  State  and  Federal 
regulatory  and  abandoned  mine  land 
programs;  and. 


— Provides  leadership  and  general 
direction  to  the  technical  service 
centers  and  the  Technical  Standards, 
Environmental  and  Economic 
Analysis,  and  Engineering  Analysis 
Divisions. 
In  the  areas  of  program  operations 

and  inspection,  the  Assistant  Director 

— Formulates  policy,  standards, 
regulations,  and  procedures,  and 
provides  guidance  for  the 
development  and  conduct  of  State 
programs.  Federal  programs  in  lieu  of 
State  programs.  Federal  lands 
programs  and  Indian  lands  programs, 
including  cooperative  agreements 
with  States  for  the  Federal  lands 
programs; 

— Formulates  policy  and  provides 
guidance  for  State.  Federal,  and 
Indian  reclamation  programs; 

— ^Provides  policy,  procedures,  and 
guidance  for  the  review  and 
evaluation  of  State  programs, 
cooperative  agreements,  and 
abandoned  mine  lands  programs  and 
for  the  conduct  of  each; 

— Provides  policy,  procedures,  and 
guidance  for  the  designation  of  lands 
unsuitable  for  mining,  for  the  small 
operator  assistance  program,  and  for 
inspection  and  enforcement  programs; 

— Provides  leadership  and  direction  to 
State  liaison  offices  and  the  State 
Program  Assistance,  Regulation  and 
Inspection,  Abandoned  Mine  Land, 
and  Reclamation  Divisions. 
In  the  areas  of  management  and 

budget,  the  Assistant  Director 

— Formulates  policy  and  provide 
guidance  for  budget  determination 
and  execution,  personnel, 
administrative  services,  information 
and  records  management,  and 
planning  systems; 

— Provides  leadership  and  policy 
direction  for  the  same  activities  in  the 
field; 

— Provides  headquarters  administrative 
support  activities; 

— Develops  and  presents  programs  and 
budget  requests  to  the  Department, 
OMB,  and  Congress;  and 

— Provides  leadership  and  direction  to 
the  Personnel  and  Management 
Services  Divisions. 

In  the  areas  of  finance  and 
"accounting,  the  Assistant  Director: 

— Administers  all  financial  systems. 

including  civil  penalties  and 

abandoned  mine  lands; 
— Audits  State  grants  and  abandoned 

mine  land  functions;  and 
— Provides  policy  and  direction  for 

grants  administration,  assessments, 

financial  management,  and  collection 

of  fines  and  fees. 


For  further  information,  contact  the 
Office  of  Public  Affairs.  Office  of 
Surface  Mining  Reclamation  vid 
Enforcement  Department  of  the  Interior, 
Washington,  DC  20240.  Phone.  202-343- 
4719. 

Bureau  of  Indian  Affairs 

The  Bureau  of  Indian  Affairs  was 
created  as  part  of  the  War  Department 
in  1824  and  transferred  to  the 
Department  of  the  Interior  at  the  time  of 
its  establishment  in  1849.  The  Snyder 
Act  of  1921  (42  Stat  208:  25  U.S.C.  13) 
provided  substantive  law  for 
appropriations  covering  the  conduct  of 
activities  by  the  Bureau  of  Indian 
Affairs.  The  scope  and  character  of  the 
authorizations  contained  in  this  act 
were  broadened  by  the  Indian 
Reorganization  Act  of  1934  (48  Stat.  964: 
25  U.S.C.  461  et  seq.),  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975  (88  Stat  2203:  25 
U.S.C.  450).  and  title  XI  of  the  Education 
Amendments  of  1978  (92  Stat  2313;  20 
U.S.C.  2701  note). 

The  principal  objectives  of  the  Bureau 
are  to  actively  encourage  and  train 
Indian  and  Alaska  Native  people  to 
manage  their  own  affairs  under  the  trust 
relationship  to  the  Federal  Government: 
to  facilitate,  when  maximum 
involvement  of  Indian  and  Alaska 
Native  people,  full  development  of  their 
human  and  natural  resource  potential:  to 
mobilize  all  public  and  private  aids  to 
the  advancement  of  Indian  and  Alaska 
Native  people  for  use  by  them:  and  to 
utilize  the  skill  and  capabilities  of 
Indian  and  Alaska  Native  people  in  the 
direction  and  management  of  programs 
for  their  benefit. 

Functions — In  carrying  out  these 
objectives,  the  Bureau  works  with 
Indian  and  Alaska  Native  people,  other 
Federal  agencies.  State  and  local 
governments,  and  other  interested 
groups  in  the  development  and 
implementation  of  effective  programs  for 
their  advancement 

The  Bureau  seeks  for  them  adequate 
educational  opportimities  in  public 
education  systems,  assists  them  in  the 
creation  and  management  of 
educational  systems  for  their  own 
benefit  or  provides  from  Federal 
resources  the  educational  systems 
needed:  actively  promotes  the 
improvement  of  their  social  welfare  by 
working  with  them  to  obtain  and 
provide  needed  social  and  community 
development  programs  and  services: 
works  with  them  in  the  development 
and  implementation  of  programs  for 
their  economic  advancement  and  for  full 
utilization  of  their  natural  resources 
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consistent  with  the  principles  of 
resource  conservation. 

The  Bureau  also  acts  as  trustee  for 
their  lands  and  moneys  held  in  trust  by 
the  United  States,  assisting  them  to 
realize  maximum  benefits  from  such 
resources. 

Area  Offices— Bureau  of  Indian  Affairs 


Area 


Aoocdona  SO  57401 

Afeuquvqua.  NM  87108.. 

AnwlKko.  OK  73005 

ftfcngs,  MT  59101 

Juneau.  AK  99803 

.  MN  56402...^ 

.  OK  74401 

P»<0«r«.AZ  85011 


Pontwta  OR  97208 .. 


Sacrame/Ho,  CA  95825 .. 
EasMm  Ara*.. 

NvMloAiM.. 


115  4th  Ay«.  Se 

5301  Cantral  Av«.  NE. 

P  O.  Bo>  368. 

316  N  26m  St. 

Box  3-8000 

15  S  5lh  Sl 

OW  Federal  BMg^ 

PC  Booi  7007.  30X  M  Can- 

Irai. 
PC     Box    3785.    1425    NE 

Irving  St 
2»>:  Cottage  Way 
1951  Consatutxjn  Ave    NW.. 

WaaNngton.  DC  20245 
PO.  BOK  M.  Wwidow  Rocfc. 

AZ86S1S. 


For  further  information,  contact  the 
Public  Information  Staff,  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior.  Washington,  DC  20240.  Phone. 
202-343-7445. 

Minerals  Management  Service 

The  Minerals  Management  Service 
(MMS)  was  established  on  January  19, 
1982,  by  Secretarial  Order  3071,  under 
the  authority  provided  by  section  2  of 
Reorganization  Plan  No.  3  of  1950  (64 
Staf.  1262).  All  Outer  Continental  Shelf 
(DCS)  teasing  responsibilities  of  the 
Department  of  the  Interior  were 
consolidated  within  MMS  on  May  10, 
j982,  by  amendment  1  to  Secretarial 
Order  3071.  Amendment  2,  dated  May 
26, 1982,  set  forth  the  basic 
organizational  structure  for  MMS  and 
provided  for  the  transfer  of 
administrative  functions. 

Secretarial  Order  3037,  dated 
December  3, 1982.  and  amendment  1, 
dated  February  7, 1983,  provided  for  the 
transfer  of  royalty  and  mineral  revenue 
management  functions,  including 
collection  and  distribution,  to  the 
Minerals  Management  Service  and 
b-ansf erred  all  onshore  minerals 
management  functions  on  Federal  and 
Indian  lands  to  the  Bureau  of  Land 
Management. 

MMS  assesses  the  nature,  extent, 
recoverability.  and  value  of  leasable 
minerals  on  \he  Outer  Continental  Shelf. 
It  ensures  the  orderly  and  timely 
inventory  and  development,  as  well  as 
the  efficient  recovery,  of  mineral 
resources:  encourages  utilization  of  the 
best  available  and  safest-technology: 
provides  for  fair,  full,  and  accurate 
returns  to  the  Federal  Treasury  for 
produced  commodities:  and  safeguards 
against  fraud,  waste,  and  abuse. 


Offshore  Minerals  Management — 
MMS  is  responsible  for  resource 
evaluation  and  classification, 
environmental  review,  leasing  activities 
(including  pubhc  liaison  and  planning 
functions),  lease  management,  and 
inspection  and  enforcement  programs 
for  Outer  Continental  Shelf  lands. 

Five-year  oil  and  gas  leasing  programs 
are  developed  for  leasing  on  OCS  in 
consultation  with  the  Congress,  the  23 
coastal  States,  local  governments, 
environmental  groups,  industry,  and  the 
public. 

MMS  conducts  extensive 
environmental  studies  and  consultations 
with  State  officials  prior  to  issuing 
leases.  Once  leases  have  been  issued. 
MMS  inspectors  conduct  frequent 
inspections  of  offshore  operations  and 
MMS  environmental  studies  personnel 
collect  more  data  to  ensure  the  marine 
environments  are  kept  free  of  pollutants. 

Royalty  Management — ^MMS  is 
responsible  for  the  collection  of  all 
royalty  payments,  rentals,  bonus 
payments,  fines,  penalties,  assessments, 
and  other  revenues  due  the  Federal 
Government  and  Indian  lessors  as 
monies  or  royalties-in-kind  from  the 
extraction  of  mineral  resources  from 
Federal  and  Indian  lands  onshore  and 
from  the  leasing  and  extraction  of 
mineral  resources  on  the  Outer 
Continental  Shelf. 

The  revenues  generated  by  minerals 
leasing  are  one  of  the  largest  nontax 
sources  of  income  to  the  Federal 
Government.  As  specified  by  law,  these 
revenues  are  distributed  to  the  States,  to 
the  general  fund  of  the  Treasury,  and  to 
Indian  tribes  and  allottees. 

The  basic  organization  of  MMS 
consists  of  a  headquarters  in 
Washington,  DC,  with  program 
components  located  in  Reston  and 
Hemdon.  VA;  an  Accounting  Center  in 
Lakewood.  CO:  four  OCS  regional 
offices;  and  three  administrative  service 
centers. 

For  further  information,  contact  the 
Office  of  Minerals  Management 
Information,  Room  1440,  MS  612, 
Eighteenth  and  C  Streets  NW., 
Washington.  DC  20240.  Phone,  202-343- 
3983. 

Field  Office— Minerals  Management 
Service 


Field  Office— Minerals  Managemlnt 
Service — Continued 


Office 


Heaitquaflen 


OCS  RaQlonfll  Offloas 


Attantoc  ReQlan 

Gulf  of  Mnrico  Region  . 


Smle    810.     1951     KidwafI    Dr. 

Vienna.  VA  22180  Ptvme.  703- 

285-2168 
PO    Sox  7944.  3301   N    Cause- 

miay  Blvd.  Metaihe.  LA  70010 

Phone,  504-837-4720. 


Otfic* 

1340  W  6th  St..  Los  Angeles.  CA 
90017  Phone  21 3-663-^u49 

P.O.  Box  101159.  Anchorage.  AK 
99510.  Phone  907-261-4010 

Alaska  Regan 

AccounUfig  Cantaf 


Royalty  Management 
AccounlH^g. 


PO.  Box  25165. 
80225.   Ptwne, 


LakauMXid.  CO 
303-231-3114 


AriMhilBtfatlva  Sarvlca  Cafrtara 


Southern  Senrtoa  Canlar . 
Central  Service  Center  .. 
Alaaka  Service  Canlar 


PO  Box  7944.  Metairie.  LA 
70010.   Phone,    504-838-0616 

PO  Box  25165.  Lakewood,  CO 
80225    Phor».    303-231-3730 

PO.  Box  101159.  Anchorage.  AK 
99510  Phona  907-261-4050 


Bureau  of  Land  Management 

The  Bureau  of  Land  Management 
(BLM)  was  established  )uly  16, 1946,  by 
the  consolidation  of  the  General  Land 
Office  (created  in  1812]  and  the  Grazing 
Service  (formed  in  1934).  This  was  done 
in  accordance  with  the  provisions  of 
sections  402  and  403  of  Presidential 
Reorganization  Plan  3  cf  1946  (5  U.S.C. 
app). 

The  Federal  Land  Policy  and 
Management  Act  of  1978  (90  Stat.  2743) 
enacted  into  law  on  October  21, 1976, 
repealed  and  replaced  many  obsolete  or 
overlapping  statutes.  It  provides  a  basic 
mission  statement  for  BIAf  and 
establishes  policy  guidelines  and  criteria 
for  the  management  of  public  lands  and 
resources  administered  by  the  Bureau. 

The  Bureau's  basic  organization 
consists  of  a  headquarters  in 
Washington,  DC,  a  Service  Center  in  ' 
Denver,  CO,  and  a  Fire  Center  in  Boise, 
ID,  that  have  bureauvvide  support 
responsibilities;  and  a  field  organization 
of  State,  district,  and  resource  area 
offices.  The  Bureau  also  utilizes  a 
system  of  advisory  councils  to  assist  in 
the  development  of  management  plans 
and  policies. 

The  Bureau  is  responsible  for  the  total 
management  of  284  million  acres  of 
public  lands.  These  lands  are  located 
primarily  in  the  Far  West  and  Alaska, 
however,  scattered  parcels  are  located 
in  other  States.  In  addition  to  minerals 
management  responsibilities  on  the 
public  lands,  BLM  also  is  responsible  for 
subsurface  resource  management  of  an 
additional  370  million  acres  where 
mineral  rights  have  been  reserved  to  the 
Federal  Government. 

Resources  managed  by  the  Bureau 
include  timber,  hard  minerals,  oil  and 
gas,  geothermal  energy,  wildlife  habitat, 
endangered  plant  and  animal  species, 
rangeland  vegetation,  recreation  and 
cultural  values,  wild  and  scenic  rivers 


designated  conservation  and  wilderness 
areas,  and  open  space.  Bureau  programs 
provide  for  the  protection  (including  fire 
suppression),  orderly  development,  and 
use  of  the  public  lands  and  resources 
under  principles  of  multiple  use  and 
sustained  yield.  Land  use  plans  are 
developed  with  public  involvement  to 
provide  orderly  use  and  developmeat 
while  maictaiiuflg  and  enhancing  tlie 
quality  of  the  enviroiunent.  The  Bureau 
also  manages  watersheds  to  protect  soil 
and  enhance  water  quality;  develops 
recrealional  opportunities  on  public 
lands;  administers  programs  to  protect 
and  nvanage  wild  horses  aod  burros; 
and,  under  certain  coaditiaas,  makes 
land  available  (hrou^  sale  to 
individuals,  iH'ganizatians.  local 
governments,  and  otiier  Federal  ■> 
agencies  when  such  transfer  is  in  the 
public  iaierest  Lands  may  be  leased  to 
State  and  local  govenmient  agencies 
and  to  nonprofit  organizations  for 
certain  purposes. 

The  Bureau  oversees  and  manages  the 
devetepoient  of  energy  and  mineral 
leases  and  ensures  compliance  with 
applicable  regulations  governing  the 
extraction  of  these  resources. 

The  Bureau  has  responsibility  to  issue 
rightsof-way,  in  certain  instances,  for 
crossing  Federal  lands  under  other 
agencies'  jurisdiction.  It  also  bas  general 
enforcement  authority. 

The  Bureau  is  responsi  )le  for  the 
survey  of  Federal  laiids  and  establi&hes 
and  maintains  public  land  records  and 
records  of  mining  claims.  It  administers 
a  program  of  payments  is  lieu  of  taxes 
based  on  the  amount  of  federally  owned 
lands  in  counties  and  other  units  of  local 
government. 

For  further  information,  contact  the 
Office  of  I\jblic  Affairs.  Bureau  of  Land 
Management  Department  of  the 
Interior,  Washington.  DC  2024a  Phone, 
202-343-9435. 

Field  Offices— Bureau  of  \.^ma 
Maimgememt 


Slate  oKioea 


Area  o< 


Ad*M&/1e)ephone 


Alaska 


Anzona- 


CaMoma.. 


Cwcrdo _ 


CgkxadQ. 


Boo  13.  701  C  SI . 
Anc>ic»a9e  Akii9S13 
*>»iooe.  807-Z71- 
5076. 

P.O.  Sw  W563. 

vtaOTK.  a;  tw«i 

Pbone.  fi02-24l. 
5501 
ftOoai£-.»4V3800 
Collage  Way. 
Saoramento  CA 
89S25.  Phone  frl^ 


2020  Acapataa  St.. 
Denver,  CD  80205. 

flhene.  303-a9*- 

Toao 


Field  Offices— Bureau  of  Land 
Management— Continued 


Sute  offices 

Areeot 
responsiMily 

Address/«o)e(]hone 

Eastern  States ... 

All  States 

350  S.  Pk*ett  St . 

bordering  on 

AlaMnina.  VA  2Z304 

and  east  ol 

Phena.  70».235- 

«ie 

Missnsippi 
Rhw. 

2833. 

Idaho 

DMw 

aoaa.  IC  83706. 

Phone.  208-S34- 

1401. 

MoniMa. 

Montana,  Mmlli 

P.0  «««  SWeO.  222  M 

Dakota. 

32wl  SL.  SL  BMngs. 

South  Dakota. 

MT  59J07.  Phone, 
40S-6S7-65E1 

Mn/f^ 

*fi^^gg 

Va  Bar  1SD00  300 

895^0  Phone  n>2- 

7B4-S4S1 

New  Meaico 

NewMexno. 

P  O  Box  144S.  S 

OWahoma. 

Federal  Pi ,  Santa  Fe. 

Texas. 

NM  87504  PhOM. 

sos-Baa-«030. 

Oregon _ 

Oregor\. 

PO  8oi  2965,  825  NE 

Washingion. 

MH^^wVVH^Vl  91., 

Portland.  OR  W20e. 
Phone,  503-231- 
6251 

Utah 

Utah 

CoordnMad  Francaal 

Corner.  324  S  State 
St.,  Salt  Lake  Crty.  UT 

S4111-2203  P»*ne, 
8C1 -524-5311. 

Wycmtrtg 

Mctoaslia. 

PO   Bo>  1828  2515 

tn/irran  Ave . 

Chat  enria,  WY  83001 

PhOfM.  307-772- 

2aai. 

Denver  Service 
Center 


Bosae 

Interagency 
Fire  Center. 


Denver  Federal  Center 
Bt^  50.  Oemar,  OO 
80225  Phone.  303- 
234-232S 

3905  Vista  Awe..  Bose. 
ID  83705  Phone, 
208-334-9421. 


Bureau  of  Reclamation 

The  Rednmation  Act  of  1902  (43 
U.S.C.  371  et  seq.)  authorized  the 
Secretary  of  the  Interior  to  locate. 
construct,  operate,  and  maintain  works 
for  the  storage,  diversion,  and 
development  of  waters  for  the 
reclamation  of  arid  and  semiarid  lands 
in  the  Western  States.  To  perform  these 
functions,  tha  Secretary  in  fnly  1902 
establis.hed  a  Reclamation  Service  in  the 
Geologjcai  Survey.  In  March  1907  the 
Reclamation  Service  was  separated 
from  the  Survey,  and  in  June  1923  &\e 
name  was  changed  to  Bureau  of 
Reclamation.  "Hie  name  was  changed  to 
the  Water  and  Power  Resources  Service 
on  November  6,  197a  by  Secretarial 
Order  No.  3042.  The  name  was  changed 
back  to  Bureau  of  Reclamation  on  May 
18,  IQCl,  by  Secretarial  Order  No.  3064. 

The  baasc  objectives  of  the 
reclamation  program  %re  authorized  by 
the  a£l  of  1902  and  subsequent 
amendatory  and  SQppleraental  acts  to 
assist  tl>e  States,  local  governments,  and 
other  Federal  agencies  lo  stabilize  and 


stimulate  local  and  re^onal  economies. 
enhance  and  protect  the  environment. 
and  improve  the  quality  of  life  through 
development  of  water,  other  renewable 
resources,  and  related  land  resources 
thj-oughout  the  17  contiguous  Western 
States. 

Reclamation  protects  serve  multiple 
purposes,  including:  municipal  and 
industrial  water  supply,  hydroelectric 
power  generation,  irrigation  water 
service,  water  quality  improvement, 
wind  po%wer  and  solar  power  research, 
fish  and  wildlife  enhancement,  outdoor 
recreation,  flood  control,  navigation, 
river  regulation  and  control,  and  related 
activities  authorized  by  Congress. 
Through  contracts  with  project 
beneficiaries,  the  Bureau  arranges  for 
repayment  to  the  Government  of 
reimbursable  project  construction, 
operation,  and  maintenance  costs. 
About  85  peromt  of  all  direct  project 
costs  are  reimbursable,  iitferest  is  paid 
on  costs  allocated  to  pcwer  and  to 
municipal  and  industrial  water  service. 

Major  reclamation  functions  include: 
investigation  and  development  of  plans 
for  the  regoiatioxu  conaervation.  and 
utilizatioo  of  water  and  rela4ed 
resources,  including  basin-wide  water 
resource  studies  and  deieiopmeat  of 
new  sources  of  fresli  water  supplies, 
power  capacity,  and  energy;  design  and 
construction  of  authorized  projects  for 
which  funds  hjve  been  appropriated  by 
the  Congress;  repair  and  rehabilitation 
of  existing  projects;  operation  and 
maintenance  cf  Bnreau-constructed 
facilities  that  are  not  transferred  to  local 
organizationr,  review  of  operation  and 
maintenance  of  Bureau-built  facilities 
that  have  been  transfened  to  local 
organizations-  administration  of  the 
Small  Reclamation  Projects  Act  of  1936. 
and  of  loans  for  construction  or 
rehabilitation  of  irrigation  systems;  and 
negotiation,  execution,  and 
administration  of  repayment  contracts, 
and  water-user  operation  and 
maintenance  contracts. 

The  Bureau  of  Reclamation  has 
responsibility  for  the  opeiation  and 
maintenance  of  S3  hydroelectric 
powerplants  and  the  construction  of 
new  hydroelectric  facilities  on  its 
projects,  as  authorized  by  the  Congress. 

In  cooperation  with  other  agencies, 
the  Biu^au  prepares  and/or  reviews 
environmental  statements  for  proposed 
Federal  water  resource  projects  and 
renders  technical  assistance  to  foreign 
countries  in  water  resource  developawnt 
and  utilization. 
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Major  Ofrces— Bureau  of  Reclamation       A-76  Studies 


CWice 


Commissionef's  Office  . 


Engineefmg  and 
Research  Center 

Pacific  Northwest 
Reg««i 


MO-Paafcc  Regnn 

Lower  Colorado  Regnn. 
Upper  Colorado  Region.. 

Southwest  Regnn 

Missjur  Regnn 


Headquarters 


Room  7854.  Department  ol  the 

Inlenor.  Washviglon.  DC  20240. 

Phone.  202-343-4157 
Btdg  67.  Bo»  25007.  Denver.  CO 

60225  Phofte  303-234-2041 
Bo»  043.  550  W   Fort  Si.  Boise. 

ID    83724.    Phone.    206-334- 

1938 
2800  Cottage  Way.  Sacramento. 

CA    95825     Phone.    916-484- 

4647 
Box  427.  Nevada  Hwy   and  Park 

St..    Boulder   City.    NV    89005 

Phone,  702-293-8419 
Bo<    1 1568.    I2S   S    SUte.   Salt 

Lake  Cit».   UT  84147    Phone. 

801-524-5403 
Sule  201.  714  S   Tyler.  Amanllo. 

TX    79101.    Phone.    806-378- 

5437. 
Box  2553.  316  N   26th  St.  Bil- 
lings. MT  59103.  Phone.  406- 

657-6218 


For  lurttier  information,  contact  the  Office  ol  PublK  AH«rs, 
B'xeaj  ol  Reclamation.  Department  ol  the  Interior.  Washing- 
lo-.  DC  20240  Phone.  202-343-4662 

|FR  Doc.  85-29759  Filedl2-16-85:  8:45  am) 

BIUING  CODE  4310-IIHi 


0MB  Circular  A-76  Studies  and 
Efficiency  Reviews 

agency:  Department  of  the  Interior. 
ACTION:  Noyce  of  OMB  Circular  A-76 
Studies  and  Efficiency  Reviews. 
summary:  The  Department  of  the 
Interior  is  conducting  OMB  Circular  A- 
76  Studies  and  in-house  efficiency 
reviews  of  several  of  its  various 
activities.  The  studies  and  reviews  are 
for  the  purpose  of  improving 
productivity.  The  studies  and  reviews 
listed  are  scheduled  to  be  initiated  by 
September  30, 1986.  Other  activities  are 
expected  to  be  added  to  this  listing, 
notice  of  which  will  be  similarly  placed 
in  the  Federal  Register  at  a  later  date. 
ADDRESS:  Department  of  the  Interior. 
Office  of  Information  Resources 
Management.  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Janet  L.  Bishop  at  (202)  343-7544. 
SUPPLEMENTARY  INFORMATION:  The  A- 
76  study  and  efficiency  review 
processes  are  very  detailed  and  labor 
intensive.  The  time  required  to  complete 
a  study  or  review  depends  on  the 
organizational  and  geographical 
location,  size,  and  complexity  of  the 
activity  under  study  or  review.  Specific 
invitations  for  bid  or  requests  for 
proposal  will  be  announced  in  the 
Commerce  Business  Daily  as  A-76 
studies  reach  the  solicitation  stage.  No 
con.solidatcd  bidders  lists  will  be 
miiiutained  by  the  contracting  offices  of 
the  major  Department  of  the  Interior 
organizational  components  in  which  A- 
76  studies  are  scheduled.  The  schedule 
is  as  follows: 


Location.  Activity  Name  and  Study 
Start  Date 

Bureau  of  Reclamation 

—Grand  Coolee  Project  Office  (WA). 

Motor  Pool/Vehicle  Maintenance, 

study  start,  8/30/86 
—Grand  Coolee  Project  Office  (WA). 

Warehousing/Stock  Handling,  study 

start.  9/30/86 
—Southwest  Regional  Office  (TX).  Mail 

and  File,  study  start.  10/29/85 
—Western  Slope  O^ices  (CO).  ADP/ 

Data  Transcription/Keypunch,  study 

start.  10/18/85 
—Mid-Pacific  Regional  Office  (CA), 

ADP/Data  Transcription/Keypunch. 

study  start,  2/3/86 
—Utah  Offices  (UT),  ADP/Data 

Transcription/Keypunch,  study  start. 

3/5/86 
—Utah  Offices  (UT).  Mail/File/Library. 

study  start,  9/20/86 
— Canyon  Ferry  Project  Office  (MT). 

Heavy  Industrial  Equipment — 

Operation  and  Maintenance,  study 

start  date  not  yet  established 
— Yellowtail  Project  Office  (MT).  Heavy 

Industrial  Equipment — Operation  and 

Maintenance,  study  start  date  not  yet 

established 

In-House  Efficiency  Reviews 

Location,  Activity  Name  and  review 
Start  Date 

Minerals  Management  Service 

— Office  of  Program  Services — Offshore 
(LA),  Records  Management  Section 
(Mail  and  File),  review  start,  10/30/85. 

Oscar  W.  Mueller.  Jr.. 

Director,  Office  of  Information  Resources 
Management. 

[PR  Doc.  85-29813  Filed  12-16-85;  8:45  am] 
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Bureau  of  Reclamation 

Pleasant  Valley  Water  District.  San 
Luis  Unit  Central  Valley  Project,  CA; 
Scoping  Meeting  and  Intent  to  Prepare 
a  Joint  Draft  Environmental  Impact 
Statement/Environmental  Impact 
Report  (EIS-EIR) 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (as  amended)  and 
section  21002  of  the  California 
Environmental  Quality  Act,  the  Bureau 
of  Reclamation,  Department  of  the 
Interior,  and  the  Pleasant  Valley  Water 
District  (district)  intend  to  prepare  a 
joint  EIS-EIR.  The  EIS-EIR  will  address 
the  impacts  of  delivering  water  to.  and 
the  construction  and  operation  of.  the 


Pleasant  Valley  Water  Distribution 
System. 

Other  environmental  review  and 
consultation  requirements  will  be  met 
concurrently  with  the  NEPA  process. 
These  include  applicable  requirements 
of  the  Clean  Water  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the  National 
Historic  Preser\'ation  Act,  the 
Endangered  Species  Act,  and  Executive 
Orders  11988  and  11990  regarding 
floodplains  and  wetlands. 

The  purpose  of  the  proposed  plan  is  to 
deliver  40,000  acre-feet  of  Central  Valley 
Project  water  on  an  interim  basis  for  an 
undetermined  period,  with  appropriate 
shortages  in  critical  water  years,  to 
agricultural  users  in  the  district  near 
Coalinga,  California.  It  is  anticipated 
that  water  will  be  wheeled  from  the 
Delta  by  the  California  Department  of 
Water  Resources  to  the  O'Neill  Forebay 
and  possibly  as  far  as  the  Coalinga 
Canal  turnout  from  the  San  Luis  Canal. 
Final  transportation  to  the  point  of 
delivery  to  the  district  will  be  through 
facilities  of  the  United  States.  The  plan 
will  consist  of  pumping  facilities  along 
the  existing  Coalinga  Canal  (Pleasant 
Valley  Canal)  and  a  distribution  system 
to  deliver  wtiter  to  existing  developed 
lands  which  have  been  irrigated  by 
ground  water  for  the  past  70  years.  No 
new  lands  will  be  developed  as  a  result 
of  this  project. 

Alternatives  currently  under 
consideration  for  the  proposed 
distribution  system  include: 

(1)  Pumping  facilities  and  a  pipeline 
network  distribution  system  with 
turnouts  for  individual  farms. 

(2)  Pumping  facilities  and  discharge 
pipelines  with  concrete-lined  canals  and 
pipeline  lateral  turnouts  for  individual 
farms. 

(3)  Pumping  facilities  and  discharge 
pipelines  with  unlined  canals  and 
reservoirs.  Farmers  would  install  their 
own  conveyance  facilities  to  their  farms. 

(4)  No  action. 

A  public  scoping  meeting  will  be  held 
at  7:30  p.m.  on  December  19, 1985,  in  the 
Everett  Hall,  West  Hills  Community 
College,  300  West  Cherry  Lane. 
Coalinga.  California.  The  purpose  of  the 
hearing  is  to  solicit  information  from  all 
interested  organizations  and  individuals 
relating  to  alternatives  to  the  proposed 
plan,  the  scope  of  the  EIS-EIR.  and 
significant  issues  related  to  the 
proposed  action.  Written  comments 
from  those  unable  to  attend  and  from 
those  wishing  to  supplement  their  oral 
presentation  at  the  meeting  should  be 
submitted  by  January  10, 1986.  to  the 
Bureau  of  Reclamation  at  the  address 
provided  below. 
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The  Bureau  of  Reclamation  contact 
person  for  this  environmental  statement 
is  Rick  Breitenbach,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825,  telephone 
(916)  978-5130. 

The  Pleasant  Valley  Water  District 
contact  person  is  Roger  Reynolds, 
Senior  Engineer,  Summers  Engineering, 
Inc..  P.O.  Box  1122,  Hanford,  California 
93232,  telephone  (209)  582-9237. 

Dated:  December  12, 1985. 
CUrrord  I.  Barrett, 

Acting  Commissioner  of  Reclamation. 

|FR  Doc.  85-29808  Filed  12-16-85;  8;45  am) 
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Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service's  clearance 
officer  and  the  OMB  Interior  Desk 
Officer,  Washington.  DC  20503. 
telephone  202-395-7313. 

Title:  National  Wildlife  Refuge 
Economic  and  Public  Use  Permits. 

Abstract:  This  information  collection 
provides  information  necessary  to  issue 
permits  for  otherwise  prohibited 
activities  on  national  wildlife  refuges. 
The  information  collected  is  necessary 
lo  identify  and  contact  applicants,  and 
determine  eligibility  for  permit  issuance. 

Form  Number(s)  3-2001. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households,  farms, 
businesses,  non-profit  organizations, 
and  small  entities. 

Annual  Responses:  146.842. 

Annual  Burden  Hours:  15,146. 

Service  Clearance  Officer:  Arthur  J. 
Ferguson  202-653-7499  Room  859, 
Hidden  Building.  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20240. 


Dated:  November  29, 1985. 
Waller  O.  Stieglitz. 

Acting  Associate  Director,  Wildlife 
Resources. 

[PR  Doc.  85-29814  Filed  12-16-85;  8:45  am] 
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Yukon  Flats  National  vynidllfe  Refuge 
Comprehensive  Conservation  Plan/ 
Environmental  impact  Statement  and 
Wilderness  Review 

agency:  Fish  and  Wildlife  Service. 
action:  Notice  of  Availability; 
supplement  to  the  draft  plan. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared,  for  public  review, 
a  supplement  to  the  draft 
Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement  (CCP/ 
EIS).  and  Wilderness  Review  for  the 
Yukon  Flats  National  Wildlife  Refugee. 
Alaska,  pursuant  to  section  304(g)(1)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA)  and 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969.  The 
supplement  to  the  draft  CCP/EIS  focuses 
on  the  impacts  of  allowing  geologic  and 
geophysical  activities  (including 
seismic)  throughout  the  refuge  under  all 
five  alternatives  analyzed  in  the  plan 
and  on  the  impacts  of  leasing  in  areas  of 
the  refuge  under  intensive  and  moderate 
management  under  two  alternatives. 
This  supplement  was  required  in  order 
to  incorporate  the  Fish  and  Wildlife 
Service's  policy  on  oil  and  gas 
exploration  and  leasing  on  Alaska 
refuges  under  section  1008  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  into  the  draft  CCP/EIS  for  the 
Yukon  Flats  National  Wildlife  Refuge. 
The  draft  CCP/EIS,  as  initially  released 
in  September  1985.  allowed  seismic 
activities  in  only  two  alternatives  and 
oil  and  gas  leasing  in  only  one 
alternative. 

DATES:  Fhiblic  hearings  on  the  Draft 
CCP/EIS  and  supplement  for  the  Yukon 
Flats  Refuge  will  be  held  at  the  North 
Star  Borough  Library,  1215  Cowles 
Street,  Fairbanks,  Alaska,  on  January  7, 
1986,  at  7:30  p.m.  and  at  the  Pioneer 
School.  House,  3rd  and  Eagle. 
Anchorage,  Alaska,  on  January  9, 1986, 
at  7:00  p.m. 

Remarks  on  the  draft  CCP/EIS  and 
supplement  must  be  submitted  on  or 
before  February  10, 1986,  to  receive 
consideration  by  the  Regional  Director 
in  preparing  the  final  CCP/EIS. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  Knauer,  Wildlife  Resources, 
U.S.  Fish  and  Wildlife  Service.  1011  East 


BEST  COPY  AVAILABLE 


Tudor  Road.  Anchorage.  Alaska  99503; 
telephone  (907)  786-3399. 

A  supplement  to  the  draft  CCP/EIS 
has  been  prepared  for  general 
distribution.  Copies  of  the  supplement 
will  be  sent  to  all  persons, 
organizations,  and  agencies  which 
particiapted  in  either  scoping,  the 
alternative  workshop,  and/or  the  public 
review  process.  Copies  of  the 
supplement  will  be  sent  to  all  agencies 
and  persons  who  have  already 
requested  copies.  Those  wishing  to 
review  the  supplement  and  the  draft 
CCP/EIS  may  obtain  copies  by 
contacting  Mr.  Knauer. 

Copies  of  the  supplement  and  the 
draft  CCP-EIS  are  available  for  public 
review  at  the  above  location:  at  the 
Yukon  Flats  National  Wildlife  Refuge 
Office.  Federal  Building.  101-12th 
Avenue.  Fairbanks,  Alaska,  and  at  the 
following  locations: 

U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuge  Management,  Interior 
Building,  18th  and  C  Streets,  NW. 
Washington.  DC  20240 
U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources.  Lloyd  500  Building.  Suite 
1692,  500  NE  Multnomah  Street. 
Portland,  OR  97232 
U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources,  500  Gold  Avenue  SW. 
Room  1306.  Albuquerque.  NM  87103 
U.S.  Fish  and  Wildlife  Service,  Wilflife 
Resources,  Federal  Building,  Fort 
Snelling,  Twin  Cities.  NM  55111 
U.S.  Fish  and  Wildlife  Service,  Wildlife 
Resources,  Richard  B.  Russell  Federal 
Building,  75  Spring  Street.  Atlanta,  GA 
30303 
U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources,  One  Gateway  Center, 
Suite  700,  Newton  Comer,  MA  02158 
U.S.  Fish  and  Wildlife  Service.  Wildlife 
Resources.  134  Union  Boulevard. 
Lakewood.  CO  80225 
SUPPLEMENTARY  INFORMATION:  The 
supplement  includes  those  changes 
required  by  the  restatement  of  the  Fith 
and  Wildlife  Service  policy  on  oil  and 
gas  exploration  and  leasmg  on  Alaska 
refuges.  The  supplement  contains  only 
those  sections  of  the  draft  CCP/EIS 
where  changes  were  necessary  to  rer.ect 
the  oil  and  gas  policv. 

The  draft  CCP/EIS  allowed  ground- 
disturbing  geologic  and  geophysical 
activities  (includmg  seismic)  ordy  on 
areas  of  the  refuge  under  intensive  and 
moderate  management.  Under  the 
Service's  policy  on  oil  and  gas 
exploration,  geological  and  geophysical 
activities  (including  seismic)  may  be 
allowed  throughout  the  refuge  if 
compatible  with  refuge  purposes. 
Seismic  activities  would  only  be 
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allowed  following  completion  of  the 
final  CCP  and  Record  of  Decision 
(ROD).  Ground-disturbing  activities 
would  not  be  allowed  in 
Congressionally  designated  wilderness 
unless  conducted  by  an  Interior 
Department  agency  (or  by  someone 
under  contract  to  an  Interior  agency) 
with  appropriate  stipulations  to  ensure 
compatibility  with  wilderness 
management  objectives. 

Section  1006  of  the  Alaska  National 
Interest  Lands  Conservation  Act  directs 
the  Secretary  of  the  Interior  to  establish 
and  oil  and  gas  leasing  program  on 
Federal  lands.  Such  a  program  shall  not 
be  undertaken  on  those  units  of  the 
National  Wildlife  Refuge  System  where, 
after  having  considered  the  national 
interest  in  producing  oil  and  gas  from 
such  lands,  it  is  determined  that  the 
exploration  for  and  development  of  oil 
or  gas  would  be  incompatible  with  the 
purposes  for  which  the  refuge  was 
established. 

In  the  draft  CCP/EIS,  oil  and  gas 
leasing  was  allowed  only  on  areas  of  the 
refuge  under  intensive  management 
Under  the  Service's  policy  on  oil  and  gas 
leasing,  leasing  may  be  allowed  on 
areas  of  the  refuge  under  intensive  and 
moderate  management  if  compatible 
with  refuge  purposes.  On  areas  of  the 
refuge  under  minimal  management  in  all 
the  alternative  leasing  will 
automatically  be  considered 
incompatible  with  refuge  purposes, 
while  leasing  may  be  allowed  in  other 
minimal  management  areas  only  if  it  is 
determined  to  be  in  the  national  interest. 
Leasing  will  not  be  permitted  in 
Congressionally  designated  wilderness 
areas.  No  leasing  program  will  be 
initiated  prior  to  the  final  CCP  and 
issuance  of  the  ROD.  If  a  national 
interest  determination  has  not  been 
incorporated  into  the  final  CCP  and 
ROD,  any  formal  leasing  program  will 
be  delayed  until  this  has  been 
considered.  If  adequate  information  on 
oil  and  gas  potential  on  the  refuge  is 
lacking,  the  national  interest 
determination  may  be  delayed  until  the 
Bureau  of  Land  Management  can  assess 
potential. 

Following  the  public  comment  period 
on  the  draft  plan  and  supplement  for  the 
Yukon  Flats  Refuge,  an  initial 
compatibility  determination  on  leasing 
on  the  Yukon  Flats  Refuge  will  be  made. 
This  determination  will  be  based  on 
resource  values  of  the  refuge  and  the 
subsistence  use  areas  identified  in  the 
plan  together  with  public  comments.  If 
leasi.ig  is  determined  to  be 
incompatible.  Alternatives  B  and  C  will 
be  revised  to  reflect  the  fact  that  oil  and 
gas  leasing  would  not  be  allowed.  If 


leasing  is  determined  to  be  compatible, 
either  Alternative  B  or  C  would  be 
selected  as  the  preferred  alternative. 

If  leasing  is  determined  to  be 
incompatible  with  refuge  purposes,  the 
Final  CCP/HS  would  note  that  should 
leasing  be  determined  to  be  in  the 
national  interest  at  a  later  date,  the  plan 
would  require  revision  to  reflect  this 
change. 

Dated:  December  6. 1985. 
Roooft  £.  Gilwoto. 
Regional  Director. 

|FR  Doc.  85-29778  Filed  12-16-85:  8:45  am] 
BNJJNQCOOE  4910-SMI 


Mirwrals  Management  Service 

Developfnent  Operations  Coordination 
Document;  HowmM  Petroleum  Corp. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Dociunent  (DOCD). 

summary:  Notice  is  hereby  given  that 
Howell  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-C  4909.  Block  64,  Main  Pass 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Venice,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  5, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SUPPlf  MENTARY  INFORMATION:  The 

prupose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD,  available  to 
affected  states,  executives  of  affected 


local  governments,  and  other  interested 
parties  become  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  6. 1985. 

Joha  L  Ranldii, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  85-29766  Filed  12-16-BS:  8:45  am| 

BILUNQ  COOC  43MMMI-M 


INTERNATIONAL  TRADE 
COIMMISSION 

(investigation  No.  337-TA-1961 

Certain  Apparatus  for  Installing 
Electrical  Lines  and  Components 
Therefor;  Decision  to  Deny 
Complainant's  Petition  for 
Reconsideration  of  Commission 
Determination;  Reformation  of  Cease 
and  Desist  Orders 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Denial  of  complainant  Scoggins 
Manufacturing  Inc.'s  (SMI)  petition  for 
reconsideration  of  the  Commission's 
determination,  and,  on  Commission's 
own  motion,  reformation  of  cease  and 
desist  orders  issued  to  Emergency 
Products  Corp.  (EPC)  and  Alarm  Supply 
Co.,  Inc.  (ASC)  to  apply  to  all  infringing 
imported  apparatus  in  inventory,  not 
just  apparatus  imported  after  June  20. 
1984. 

SUMMARY:  The  Commission  has 
determined  to  deny  SMI's  petition  for 
reconsideration  pursuant  to  Commission 
rule  210.60  of  the  Commission's  decision 
of  June  20, 1985.  requesting  that  the 
cease  and  desist  orders  to  EPC  and  ASC 
to  be  amended,  because  SMI  had  the 
opportunity  to  brief  the  Commission  on 
the  issue  in  the  original  investigation, 
but  chose  not  to  do  so.  The  Commission, 
however,  has  determined  on  its  own 
motion  to  reform  the  cease  and  desist 
orders  in  order  to  reflect  the 
Commission's  original  intention  that 
they  apply  to  all  infringing  imported 
products  in  inventory,  not  just  apparatus 
imported  after  June  20, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Perry.  Esq.,  Office  of  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0499. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  1T)D  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INFORMATION:  On  May 

14,  1984,  complainant  pursuant  to 
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section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337}  alleging  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  and  sale  of  certain 
apparatus  for  installing  electrical  lines. 
On  lune  20, 1984,  the  Commission 
instituted  an  investigation  to  determine 
whether  there  is  a  violation  of  section 
337  by  reason  of:  (1)  Direct,  contributory, 
and  induced  infringement  of  the  claims 
of  U.S.  Letters  Patents  Nos.  3,697,188 
and  3,611,549;  (2)  infringement  of 
complainant's  common-law  trademark; 
(3)  false  advertising;  and  (4]  passing  off. 

On  June  20, 1985,  the  Commission 
determined  that  there  was  a  violation  of 
section  337  and  issued  a  general 
exclusion  and  two  cease  and  desist 
orders  directed  to  respondents  ASC  and 
EPC. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930. 19  U.S.C. 
1337,  and  in  §  210.00  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.60. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of  June 
20, 1984  (49  Fr  25318). 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436,  telephone  202-    - 
523-0161. 

Issued:  December  6, 1965. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-29831  Filed  12-16-85;  8:45  am] 

BILUMO  CODE  7020-02-M 

(Investigation  No.  337-TA-217] 

Certain  Expansion  Tanks; 
Deteimination  Not  To  Review  Initial 
Determination  Terminating 
Investigation  on  the  Basis  of  a 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Termination  of  investigation  on 
the  basis  of  a  settlement  agreement. 

summary:  The  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
terminating  the  above-captioned 
investigation  on  the  basis  of  a 
settlement  agreement.  On  October  2, 
1985,  complainant  AMTROL,  Inc.,  and 
respondents  Vent-Rite  Valve  Corp., 
£merson-Swan,  Inc.,  Flamco  BV.  and 


Intematio-Muller  NV,  filed  a  joint 
motion  to  terminate  the  above- 
referenced  investigation  on  the  basis  of 
a  settlement  agreement  among  the 
parties.  On  November  7, 1985.  the 
administrative  law  judge  issue  an  ID 
granting  the  joint  motion  and 
terminating  the  investigation  on  the 
basis  of  the  settlement  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako.  Esq..  Offlce  of  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-0359. 

SUPPLEMENTARY  INFORMATION:  This 

action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rule  210.53 
(19  CFR  210.53).  Notice  of  the  ID  was 
published  in  the  Federal  Register  of 
November  20. 1985  (50  FR  47853).  No 
petitions  for  review  were  filed,  nor  were 
any  agency  or  public  comments  received 
with  regard  to  the  ID. 

Copies  of  the  Commission's  action 
and  order  and  all  other  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5;15  p.m.)  in  the  O^ice  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436,  telephone  202- 
523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-725- 
0002. 

Issued:  December  11, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  85-29832  Filed  12-16-85;  8:45  am] 

MUINQ  CODE  7020-02-M 

I  Investigation  No.  731-TA-207  (Flnal)l 

Cellular  Mobile  Telephones  and 
Subassemblies  Thereof  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673(b)(1)),  that  industries  in 
the  United  States  are  materially  injured 
by  reason  of  imports  from  Japan  of 
cellular  mobile  telephones  and 
subassemblies  thereof,  provided  for  in 
items  685.28  and  685.32  of  the  Tariff 
Schedules  of  the  United  States,  which 


■  The  record  is  denned  in  S  207.2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i)). 

'Vice  Chairman  Liebeler  dissenting. 
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have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).' 

Background 

The  Commission  instituted  this 
investigation  effective  June  11, 1985, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  the  subject  articles  from 
Japan  were  being  sold  at  LTFV  within 
the  meaning  of  section  731  of  the  Act  (19 
use.  1673).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
VVdshington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  July  3, 
1985  (50  FR  27496).  A  notice  revising  the 
Commission's  schedule  for  the  conduct 
of  the  investigation  was  published  in  the 
Federal  Register  of  July  31. 1985  (50  FR 
31050).  The  hearing  was  held  in 
Washington.  DC.  on  October  30. 1985, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  9, 
1985.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  1786 
(December  1985),  entitled  "Cellular 
Mobile  Telephones  and  Subassemblies 
Thereof  from  Japan:  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-207  (Final)  Under  the  Tariff  Act 
of  1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  December  9. 1985. 

By  Order  of  the  Commission: 
'  Kenneth  R.  Mason. 
Secretary. 
(FR  Dor.  85-29833  Filed  12-16-85:  8:45  am| 

BHXINGCOOC  7030-02-M 


I  investigation  No.  731-TA-254  (Final)] 

Heavy-Walled  Rectangular  Welded 
Cartion  Steel  Pipes  and  Tubes  From 
Canada 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 


^Commissioner  (.odwicli  dett-rmines  thai  an 
industry  rather  than  industries,  is  the  subject  of 
matertiil  injury. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
254  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b))  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  Sttes  is  materially  retarded,  by 
reason  of  imports  from  Canada  of 
welded  cartran  steel  pipes  and  tubes  of 
rectangular  (including  square)  cross 
section,  having  a  wall  thickness  not  less 
than  0.156  inch,  not  threaded  and  not 
otherwise  advanced,  other  than  pipe 
conforming  to  American  Petroleum 
Institute  (A.P.I.)  specification  for  oil-well 
casing,  provided  for  in  item  610.39  of  the 
Tariff  Schedules  of  the  United  States, 
whch  have  been  found  by  the 
Department  of  Commerce,  in  a  final 
determination,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
The  Commission  will  make  its  final 
injury  determination  by  February  4. 1985 
(see  section  735(b)  of  the  act  (19  U.S.C. 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
Application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  Part 
207,  Subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  Subparts  A  through  E  (19 
CFR  Part  201). 

EFFECTIVE  DATE:  November  22, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Wilson  (202-523-0291)  or 
Robert  Eninger  (202-523-0312),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701,  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  Comission's 
TDD  terminal  on  202-724-0002. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  final 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
heavy-walled  rectangular  welded 
carbon  steel  pipes  and  tubes  from 
Canada  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 
U.S.C.  1673).  The  investigtion  was 
requested  in  a  petition  filed  on  March 
25. 1985.  by  counsel  on  behalf  of  Bull 
Moose  Tube  Co..  St.  Louis.  Mo; 
Copperweld  Tubing  Group.  Pittsburgh. 
PA;  Kaiser  Steel  Corp.,  Los  Angeles.  CA: 
Maruichi  American  Corp..  Santa  Fe 
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Springs,  CA;  UNR-Leavitt.  Chicago.  IL; 
and  Welded  Tube  Co.  of  Aoierica. 
Chicago,  IL.  In  respone  to  that  petition 
the  Commission  conducted  a 
prehminary  antidumping  investigation 
and,  on  the  basis  of  information 
developed  during  the  course  of  that 
investigatioa  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  (50  FR  20302,  May 
15. 1985). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publicatioD  of  this 
notice  in  the  Federal  Registar.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Staff  nport 

A  public  version  of  the  prehearing 
staff  report  in  this  investigation  will  be 
placed  in  the  public  record  on  December 
23, 1985,  pursuant  to  §  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  11:00  ajn.  on  January  10. 


1986,  at  the  US.  Internationa)  Trade 
Commission  Building.  701  E  Street  NW.. 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  January  3, 1986.  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  30, 1985,  in  room  117 
of  the  U.S.  International  Trade 
Commission  Building.  The  deadline  for 
filing  prehearing  briefs  is  January  3. 
1988. 

Testimony  at  the  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary'  ar»d  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  §  201.6(b)(2)  of  the 
Comission's  rules  (19  CFR  201.6(b)(2))J. 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  (rf  i  207.24 
(19  CFR  207.24)  and  must  be  submitted 
not  later  than  the  close  of  business  on 
January  16, 1986.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  January  16. 
1988. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Conunission  in 
accordance  with  S  20U  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  asa.  to  5:15 


p.m.)  in  the  Office  of  tfie  Sccretaiy  to  the 

Commission. 

Acy  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  sabmissions  most 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Conunission's  rules  (19  CFR  201.6). 

Authority 

This  investigation  is  being  conducted 
under  authority  of  the  Tariff  Act  of  1930. 
title  Vn.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 

rules  (19  CFR  207.20). 

Issued:  December  6. 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  (&-29B35  Filed  12-16-«5;  8:45  ■■; 
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INTERSTATE  COtOIERCE 
COMMISSION 

[Finance  Docfcat  No.  307551 

Colorado  A  Eastern  Ralroad  C04 
Securttics  Exennptton 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  Colorado  & 
Eastern  Railroad  Company  from  the 
provisions  of  49  U.S.C.  11301  in 
connection  v«rith  the  issuance  of  1,000 
shares  of  no  par  value  stock  which  will 
serve  as  collateral  for  a  loan. 

DATES:  This  exemption  is  effective  on 
December  13, 1985.  Petitions  to  reopen 
must  be  filed  by  January  6, 1986. 

ADDRESSES:  Send  pleadings  referring  to 

Finance  Docket  No.  30755  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Joseph  H. 
Dettmar,  1000  Potomac  St..  NW. 
Washington.  DC  20007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245. 
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SUPPLEMEMTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Cnmniprcp  Commission  Building. 
Washington.  DC  20423,  or  call  2a»-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  December  11, 1985. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Cradison.  Commissioners  Slerretl, 
Andre.  Simmons.  Lamboiey.  and  Strenio. 
Commissioner  Simmons  did  not  participate  in 
the  disposition  of  this  proceeding. 
James  H.  Bayne, 
Secretory. 
\m  Doc.  85-2982* Filed  12-16-85:  8:45  am] 

BtLUNG  CODE  703»mi-M 

I  Docket  No.  AB-55  (Sub-No.  170X) 

SeatK>ard  System  Railroad,  Inc^ 
AI}andonment  Exemption  in  Hamilton, 
Saline  and  Gallatin  Counties,  IL; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  38.49-mile  line  of  railroad 
between  milepost  M-384.55  near 
McLeansboro  and  milepost  M-423.04 
near  Shawneetown  in  fiamilton.  Salina; 
and  Gallatin  Counties.  IL 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen.  360  UC.C.  91 
(1979). 

The  exemption  wil  be  effective 
January  16, 1986,  unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  27, 1985,  and 
petitions  for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  6, 
1986  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commssion  should  be  sent  to  applicant's 


representative:  Charles  M.  Rosenberger, 
500  Water  Street.  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  December  11. 1985. 

By  the  Commission,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
James  H.  BayiM, 
Secretary. 

[FR  Doc.  85-29777  Filed  12-16-85;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

lAAG/A  Order  No.  29-851 

Privacy  Act  of  1974;  Modified  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Civil  Rights  Division  (CRT),  Department 
of  Justice  hereby  publishes  notice  of  its 
intent  to  modify  a  system  of  records 
entitled  "Correspondence  Relating  to 
Civil  Rights  Matters  from  Persons 
Outside  the  Department  of  Justice, 
JUSTICE/CRT-008."  most  recently 
published  on  August  21. 1985  (50  FR 
33863). 

Modifications  to  the  system  notice 
include  revision  of  the  "Storage," 
"Retrievability."  and  "Safeguards" 
sections  to  reflect  the  proposed 
automation  of  JUSTICE/CRT-OOB 
records.  In  addition.  CRT  will  modify 
JUSTICE/CRT-008  by  adding  a  routine 
use  to  provide  for  the  disclosure  of 
records  during  the  ordinary  course  of 
litigation. 

Title  5  U.S.C.  552a(e)  (4)  and  (11} 
provide  that  the  public  be  given  a  30-day 
period  in  which  to  comment;  the  Office 
of  Management  and  Budget  (OMB). 
which  has  oversight  responsibility  under 
the  Act.  requires  a  60-day  period  in 
which  to  review  the  proposed 
automation  of  the  system.  Therefore,  the 
public.  OMB,  and  the  Congress  are 
invited  to  submit  comments  to  J.  Michael 
Clark,  Acting  Assistant  Director. 
General  Services  Staff.  Justice 
Management  Division,  Department  of 
Justice,  Room  9002,  601  D  Street,  NW., 
Washington.  DC.  20530.  Comments  must 
be  received  February  18, 1986.  If  no 
comments  are  received,  the  proposed 
routine  use  and  automation  of  the 
system  will  be  implemented  without 
further  notice  in  the  Federal  Register. 


Dated:  November  14, 1965. 
W.  Lawrence  Wallace, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/CRT-008 

Files  on  Correspondence  Relating  to 
Civil  Rights  Matters  from  Persons  - 
Outside  the  Department  of  Justice. 

SYSTEM  location: 

U.S.  Department  of  Justice;  Civil 
Rights  Division  (CRT):  10th  and 
Constitution  Avenue  NW.;  Washington, 
DC  20530. 

CATEOORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  communicating  in  written 
form  in  person  or  by  telephone, 
including  complaints,  requests  for 
information  or  action,  or  expressions  of 
opinion  regarding  civil  rights  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  original 
correspondence  regarding  civil  rights 
matters  from  persons,  cover  letters  or 
notes  from  persons  referring  original 
correspondence  to  the  Department 
attorney  or  other  emnployees  notes 
regarding  the  correspondence,  and 
copies  of  CRT  responses  to  the  original 
correspondence. 

authomty  for  maintenance  of  the 
system: 

This  system  of  records  is  maintained 
pursuant  to  44  U.S.C.  3101  and  in  the 
ordinary  course  of  fulfilling  the 
responsibility  assigned  to  CRT  under  the 
provisions  of  28  CFR  0.50. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  system,  INCLUDINQ  CATEGORIES  OF 
users  and  the  PURPOSES  OF  SUCH  USES: 

The  system  is  used  by  employees  and 
officials  of  the  Department  to  respond  to 
incoming  correspondence,  to  compile 
statistics  for  use  in  preparation  budget 
requests,  to  insure  proper  disposition  of 
incoming  mail,  to  determine  the  status 
and  content  of  responses  to 
correspondence,  to  respond  to  inquiries 
from  Division  personnel.  Office  of 
Legislative  Affairs  and  Congressional 
offices  regarding  the  status  of 
correspondence,  and  to  carry  out  other 
authorized  functions  of  the  Department 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  the  Civil 
Rights  Division  is  authorized  to  appear, 
when  the  United  States,  or  any  agency 
or  subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
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and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litig'ation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

Information  the  system  regarding 
individual  pieces  of  correspondence 
may  be  provided  to  Members  of 
Congress  upon  request  in  instances 
where  the  Members  making  the  request 
referred  the  correspondence  in  question 
to  the  Department. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  workstudy  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Member  of 
Congress.  Information  in  the  system 
may  may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration.  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

policies  and  practices  for  storino, 
retrievino,  accessing,  retaininq,  and 
disposing  of  records  in  the  system: 

storage: 

Records  in  the  system  are  primarily 
index  cards  and  original  letters  or 
copies  thereof. 

The  index  cards  and  incoming  letters 
are  stored  in  filing  cabinets  in  locked 
offices,  and  on  disks  for  automated 
office  equipment;  correspondents' 
names,  file  numbers,  the  types  of 
complaints,  CRT  response  to 
complainants  or  other  corresponding 
persons,  and  records  of  referrals  are 
stored  on  magnetic  cartridges  for  access 
by  computer.  .  - 


retrievabiuty: 

Information  may  be  retrieved  through 
use  of  card  index  file  system,  automated 
office  equipment,  or  by  logical  queries  to 
the  computer  based  system.  The 
information  on  the  index  cards,  on  disks 
for  automated  o^ice  equipment,  and  on 
the  computer  is  organized  into  indexes 
(Ij  arranged  according  to  the  name  of 
citizens  that  corresponded  with  the 
Department  and  (2)  arranged  to  the 
name  of  members  of  Congress  or  White 
House  staff  Members  who  have  referred 
correspondence  to  the  Department. 

safeguards: 

Information  in  the  system  is 
unclassified.  Information  in  manual  and 
computer  form  is  safeguarded  and 
protected  in  accordance  with  applicable 
Departmental  security/regulations  for 
systems  of  records.  Only  a  limited 
number  of  staff  members  who  are 
assigned  a  specific  identification  code 
will  be  able  to  use  the  computer  or  to 
access  the  stored  information.  All 
records  in  the  system  are  protected  by 
locks  on  the  storage  facility,  computer, 
and  by  locks  on  the  room  that  contains 
the  records. 

retention  and  disposal: 

Citizen  correspondence  unrelated  to 
matters  within  the  jurisdiction  of  the 
Civil  Rights  Division  is  destroyed  ninety 
days  from  the  date  of  correspondence. 
There  are  no  provisions  for  disposal  of 
the  other  records  in  this  system  although 
such  procedures  are  currently  under 
active  consideration. 

8V8TIM  MANAOER(S)  AND  ADDRESS: 

Assistant  Attorney  General:  Civil 
Rights  Division;  U.S.  Department  of 
Justice,  Washington,  D.C.  20530. 

notification  PROCEDURES: 

Same  as  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  clearly 
marked  "Privacy  Access  Request."  The 
request  should  include  the  name  of  the 
correspondent,  his  address  or  the  name 
of  the  Member  of  Congress  or  White 
House  staff  member  who  referred  the 
correspondence  to  the  Department,  if 
known,  the  Department  of  Justice  file 
number,  if  known,  and  the  date  of  the 
correspondence.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  will  be 
directly  to  the  System  Manager  listed 
above. 

contesting  record  proccdures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 


system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  consisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

record  source  cateoorics: 

Sources  of  information  contained  in 
this  system  are  the  original 
correspondents,  persons  referring 
original  correspondence  to  the 
Department,  and  employees  and 
officials  of  the  Department  responsible 
for  the  disposition  of  the 
correspondence. 

systems  exempted  from  certain 
provisions  of  the  act: 

None. 

[FR  Doc.  85-29654  Filed  12-16-85;  8:45  am] 
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[AAG/A  Order  No.  30-85] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a],  the  Department  of  Justice. 
Criminal  Division,  proposes  to  establish 
a  new  system  of  records  entitled  "Office 
of  Special  Investigations  Displaced 
Persons  Listings,  Ju8tice/CRM-027."  The 
purpose  of  the  system  is  to  ascertain  if 
individuals  who  submitted  entry  visa 
applications  to  the  United  States  under 
the  Displaced  Persons  Acts  (in  force 
from  1948  to  1952)  made  fraudulent 
statements  to  gain  such  entry.  The 
system  will  also  be  used  to  locate 
potential  witnesses  to  such  cases  being 
investigated  by  the  Division. 

In  the  Proposed  Rules  Section  of 
today's  Federal  Register,  the  Criminal 
Division  also  proposes  to  exempt 
portions  of  the  system  from  subsection 
(d)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(2j.  The  exemption  is 
needed  to  protect  the  information 
received  from  confidential  sources,  and 
to  preserve  the  identity  of  such 
confidential  sources  and  of  other 
individuals  who  might  serve  as 
witnesses  against  an  individual,  or  who 
might  otherwise  be  of  investigative 
interest  to  the  Criminal  Division. 

5  U.S.C.  552a(e)(4)  and  (11)  provide 
that  the  public  be  provided  a  30-day 
period  in  which  to  comment  on  the 
routine  uses  of  a  new  system;  the  Office 
of  Management  and  Budget  (OMB), 
which  has  oversight  responsibility  under 
the  Act,  requires  that  it  be  given  a  60- 
day  period  in  wtiich  to  review  the 
system.  However,  the  Department  han 
requested  a  waiver  of  the  60-day 
requirement 
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Therefore,  please  submit  any 
conunents  by  {aauary  16, 1986.  The 
public.  OMB  and  Congress  are  invited  to 
send  written  comments  to  ).  Michael 
Clark.  Acting  Assistant  Director, 
General  Services  Staff,  justice 
Management  Division,  Department  of 
Justice.  Room  9002,  601  D  Street,  NW.. 
Washington.  DC  20530. 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  fustice 
has  provided  a  report  on  the  proposed 
system  to  the  Director,  OMB,  the 
President  of  the  Senate,  and  the  Speaker 
of  the  House  of  Representatives. 

Dated:  October  2, 1985. 

W.  Lawrenoe  Wallaoe. 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/CflM-027 

SYSTEM  NAME: 

OfTice  of  Special  Investigations  (OSI] 
Displaced  Persons  Listings. 

SYSTEM  location: 

U.S.  Department  of  Justice,  Crimtnai 
Division.  10th  and  Constitution  Avenue. 
NW..  Washington.  DC  20530;  and 
Federal  Records  Center.  Snitland. 
Maryland  20409. 


CATEOOMCS  Of  tmmnoumis  tanamu  by  tme 
system: 

Individuals  who  applied  for  entry 
visas  into  the  United  States  under  the 
Displaced  Persons  Acts  in  force  from 
1948  to  1952  and  for  whom  the  United 
States  Army  Counterintelligence  Corps 
assembled  visa  investigation  files. 

CATEOOmES  Of  RECOHOS  IN  THE  SYSTEM: 

The  system  consists  of  alphabetical 
indexes  bearing  the  names  of  persons 
who  applied  for  entry  visas  under  the 
Displaced  Persons  Acts,  their  visa 
applications,  investigative  reports  and 
any  other  supporting  documents. 

AUTMOmTV  fOR  MAINTENANCE  Of  THE 
SYSTEM: 

This  system  is  established  and 
maintained  pursuant  to  44  U.S.C.  3101 
and  is  intended  to  assist  in 
implementing  and  enforcing  the  criminal 
laws  of  the  United  States,  particularly 
those  Criminal  Statutes  codiHed  in 
'Criminal  Laws."  United  States  Code. 
The  system  is  also  maintained  to 
implement  the  provisions  codified  in  28 
CFR  0.55  and  O.Bl. 


ROUTINE  USES  OF  NECORDS  MAMTAMEO  M 
THE  SYSTEM.  IWCLUOIWa  CATEOOMES  OF 
USERS  AND  THE  PURPOSES  OF  SUCM  USES: 

These  records  are  used  by  OSI 
personnel  as  source  material  to  locate 
potential  witnesses  who  might  be  able 
to  provide  information  of  investigative 


interest.  However,  a  record  maintained 
in  this  system  of  records  may  be 
disseminated  as  a  rostine  use  of  such 
record  as  follows:  (1)  Records,  or  some 
part  thereof,  relating  to  a  particular  visa 
applicant,  may  become  a  part  of  an 
investigative  record  maintained  in  a 
published  system  of  records  entitled 
"Centre!  Criminal  Division  Index  File 
and  Associated  Records,  JUSTICE/ 
CRM-001"  and  be  subject  to  the  routine 
uses  of  that  system;  [2]  a  record  relating 
to  a  case  or  matter  may  be  disseminated 
to  a  foreign  country  pursuant  to  an 
international  treaty  or  convention 
entered  into  and  ratified  by  the  United 
States  or  to  an  executive  agreement  (3) 
a  record  may  be  disseminated  to  a 
Federal.  State,  local,  foreign,  or 
international  enforcement  agency  to 
assist  in  ^  general  crime  prevention 
and  detection  efforts  of  the  recipient 
agency  or  to  provide  investigative  leads 
to  such  agency;  and  (4)  a  record  may  be 
disseminated  to  a  foreign  country, 
thnra^  Ae  United  States  Department  of 
State  or  direcfly  to  the  representative  of 
such  country,  to  the  extent  necessary  to 
assist  such  country  in  apprehending 
and/or  returning  a  furtive  to  a 
jurisdictioD  which  seeks  his  return. 

RELEASE  OF  WITORaMTlOW  TO  TME  NEWS 


information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50^  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particul«-  case  would  constitute  an 
imwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  S 
U.S.C  S5Z.  may  be  made  available  to  a 
Member  of  Qngress  or  staff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subiect  of  the 
record. 


FOASTOMNQ, 

RiTAMMM 

W  THE  SYSTEM: 


RETMEVMO, 
DtSFOeiNQOF 


storaqe: 

Index  records  in  this  sytem  will  be 
stored  by  name  and  control  number  on 
an  IBM  Sy8tem/38.  Tbe  actual  records 
are  papers  in  files  stored  in  file  boxes  on 
shelves  in  locked  record  storage  rooms. 


Records  stored  in  this  sytem  can  be 
retrieved  by  the  name  of  the  individual, 
and  by  the  control  numt>er  of  the  record. 


Approfiriate  stejM  have  been  taken  to 
presers'e  security  and  minimize  the  risk 
of  unauthorized  access  to  the  system. 
Staff  members  who  ose  the  computer  to 
input  data  or  who  have  access  to  the 
stored  data  have  been  given  specific 
identification  codes  or  passwords  by  the 
system  security  officer  which  Yvill 
restrict  access  to  specific  data.  The  files 
will  be  kept  in  a  locked  room  with 
restricted  access. 

RETENTION  AWD  OiSFOaAL: 

Correittly  there  are  no  provisions  for 
the  disposal  of  records  in  the  system. 

SYSTEM  MANAGER  AND  AOOHESS: 

Assistant  Attorney  General.  Criminal 
Division,  U.S.  Department  of  Justice. 
10th  and  Constitution  Avenue,  NW^ 
Washington.  DC  20590. 

NOTmCATKM  MOCEDUnC: 

Inquire  in  %vriting  to  the  system 
manager  listed  above. 

RECORD  ACCStS  MOCSOURE: 

Portions  of  this  system  ae  exentpt 
from  disclosure  and  contest  by  5  U^C. 
552a(k^2].  Make  all  requests  for  access 
to  those  portioas  not  so  exempted  by 
writiqg  to  the  system  manager  identified 
above.  Clearly  mark  the  envelope  and 
letter  "Privacy  Access  Requests;" 
provide  the  full  name  and  notarized 
signature  of  the  individual  who  is  the 
subject  of  the  record,  his/her  date  and 
place  of  birth,  or  any  other  identifying 
number  or  information  which  may  assist 
in  locating  the  record;  and.  a  return 
address. 


Direct  all  requests  to  contest  or 
amend  information  maintained  in  the 
system  to  the  system  manager  listed 
above.  State  dearly  and  condseiy  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 

RECORD  SOUeet  CATEOOWEI. 

The  information  in  this  system  was 
originallly  compiled  during  the  course  of 
investigations  undertaken  by  the  United 
Stales  Army  Counter  Intelligence  Corps 
pursuant  to  the  Displaced  Persons  Acts 
in  effect  from  1946  to  1952.  For  the  most 
part,  the  information  in  this  system  was 
obtained  directly  from  the  visa  applicant 
himself,  but  the  records  would  also 
contain  information  from  other 
individuals  or  entities  which  would  have 
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shed  light  on  the  information  supplied 
by  the  visa  applicant. 

SYSTEMS  tXEMFTKO  PROM  CERTAIN 
ntOVISIONS  OF  T>IE  ACT 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  this 
system  from  subsection  (d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
52a(k)(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553  (b),  (c)  and  (e).  and  have  been 
published  in  the  Federal  Register. 

[FR  Doc.  85-29655  Filed  12-16-85: 8:45  am] 
BUXmQ  COOE  4410-01-«i 


[AAG/A  Ordw  No.  26-85] 

Privacy  Act  of  1974;  Modified  Systams 
of  Racorda 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  United  States  Marshals 
Service  (USMS),  Department  of  Justice, 
is  republishing  the  system  of  records 
entitled  "Warrant  Iniformation  System 
(Justice/USM-007)."  This  system  was 
last  published  on  February  4, 1983  at  48 
FR  5378. 

The  amended  system  notice  is 
reprinted  below.  The  USMS  has  revised 
the  system  notice  to  add  new  routine 
uses  which  will  permit  access  by  public 
and  private  organizations  and 
individuals,  and  by  State,  local,  and 
foreign  law  enforcement  agencies,  to  the 
extent  necessary  to  gain  information 
and  cooperation  in  USMS  fugitive 
investigations  and  apprehension  e^orts, 
and  to  assist  other  law  enforcement 
agencies  in  their  authorized  law 
enforcement  activities.  It  has  also 
clarified  a  previously  published  routine 
use  which  allows  disclosure  to  an 
appropriate  court.  Finally,  in  addition  to 
making  changes  to  clarify  and  better 
describe  the  system,  it  has  revised  the 
notice  to  reflect  the  proposed  exemption 
from  additional  subsections  of  the  Act, 
i.e.,  subsections  (e)(1)  and  (3)(5).  (A 
proposed  rule  to  exempt  the  system 
from  these  additional  subsections 
appears  in  today's  Federal  Register.)  All 
changes  have  been  italicized  for  public 
convenience. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  pubhc  be  given  a  30-day 
period  in  which  to  comment  on  new 
routine  uses.  Accordingly,  address  and 
submit  any  comments  to  ).  Michael 
Clark,  Acting  Assistant  Director, 
General  Services  Staff,  Room  9002. 
Justice  Management  Division, 
Department  of  Justice,  601  D  Street,  NW, 
Washington,  D.C.  20530  by  January  16, 
1988. 

Since  the  new  routine  uses  are 
compatible  with  the  purposes  for  which 


this  system  is  maintained,  the 
Department  will  not  be  submitting  a 
report  to  the  Office  of  Management  and 
Budget  and  the  Congress. 

Dated:  November  14, 1985. 
W.  Lawrence  Wallace, 

Assistant  A  ttomey  General  for 
A  dministration. 

JUSTICE/USIi-007 

SYSTEM  NAME: 

Warrant-Information  System. 

SYSTEM  location: 

Each  district  office  of  the  U.S. 
Marshals  Service  (USMS)  maintains 
their  own  files.  See  Appendix. 

CATEOORtSS  OP  INDIVIDUALS  COVERED  BY  TW 
SYSTEM 

Individuals  for  whom  Federal 
warrants  have  been  issued. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

The  warrant  and  other  court  records 
and  internal  correspondence  related  to 
the  warrant;  biographical  data  including 
physical  description,  photograph  and 
criminal  history;  wanted  flyers /posters 
and  investigative  reports  reflecting 
patterns  of  activity,  leads  developed, 
statements  of  witnesses  and  other 
persons  cooperating  with  USMS  fugitive 
investigations.  Investigative  reports  and 
criminal  record  information  from  other 
Federal,  State,  local  and  foreign  law 
enforcement  agencies  participating  in  or 
cooperating  with  USMS  fugitive 
investigations  and  apprehension  efforts 
are  also  included  in  this  system. 

AUTHOmTY  FOR  MAINTENANCE  OP  THE 
SYSTEM: 

28  use  509,  510  and  569;  28  CFR 
ail  1(a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Records  or  information  may  be 
disclosed  to  public  and  private 
organizations,  individuals,  and  Federal, 
State,  local,  and  foreign  agencies  to  the 
extent  necessary  to  obtain  information 
or  cooperation  in  USMS  fugitive 
investigations  and  apprehension  efforts. 
Recores  or  information  may  be 
disclosed  upon  request  to  the 
appropriate  Federal,  State,  local,  or 
foreign  law  enforcement  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  defending,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  to  die  extent  that  the 
information  is  relevant  to  the  recipient's 
function.  Records  may  be  disclosed 
without  a  request  to  an  appropriate 
Federal,  State  or  local  law  enforcement 
agency  where  there  is  an  indication  of 


an  actual  or  potential  violation  of  civil 
or  criminal  laws,  statute^,  rules,  or 
regulations  within  the  jurisidiction  of 
the  recipient  agency.  Records  or 
information  may  be  disclosed  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
USMS  is  authorized  to  appear  when  any 
of  the  following  is  a  party  to  litigation  or 
has  an  interest  in  litigation  and  such 
records  are  determined  by  the  USMS  to 
be  arguably  relevant  to  the  litigation: 
The  USMS  or  any  of  its  subdivisions; 
and  USMS  employee  in  his  or  her 
official  capacity,  or  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  USMS  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisons. 


RELEASE  OP 


iTIONTOTHE  NEWS 


Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  thf>t  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OP  INFORMATION  TO  MEMTRS  OF 
CONGRESS: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

ROUTINE  USES  OF  RECORDS  MAINTAMCO  M 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

RELEASE  OF  INFORMATION  TO  THE  NATIOMAL 
ARCHIVES  AND  RECORDS  AOMNMSTRATMN: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
(NARS)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  Roladex  Cards 
and  in  standard  file  folders. 
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RETRIEVABILITV: 

Records  are  retrieved  by  Individual 
names. 

SAFEQUAROS: 

Access  is  restricted  to  personnel  in 
each  district's  U.S.  Marshals  office. 
Records  are  ipaintained  in  metal  file 
cabinets  within  super\-ised  areas  of  the 
U.S.  Marshal's  Offices.  District  Offices 
are  locked  during  working  and  non-duty 
hours  and  entry  is  restricted  to 
employees  with  official  identification. 

RETENTION  ANO  OfSPOSAtJ 

Records  are  kept  in  operating  file  until 
warrant  is  executed  and  then 
transferred  to  closed  files,  where  they 
are  indefinitely  kept. 

SYSTEM  HANAGERiS)  ANO  AOORESS: 

Chief,  Enforcement  Opeations 
Division:  U.S.  Marshals  Service:  U.S. 
Department  of  Justice:  One  Tysons 
Comer  Center,  McLean.  Virginia  22102. 

RECORD  SOURCE  CATEOORKS: 

information  is  obtained  from  the 
courts.  Federal,  State,  local  and  foreign 
law  enforcement  agencies,  public  and 
private  organizations,  witnesses, 
informants  and  other  pers(jps 
interviewed  during  the  course  of  the 
fugitive  investigation. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4).  (d).  (e)  (1).  (2)  and  (3).  (e)(4)  (G)  and 
(H).  (e)(5).  (e)(8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  532a(j). 
(2)  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

|FR  Doc  85-29656  Filed  12-16-85;  8:45  am) 

BtUJNG  CODE  44ie-01-« 


(AAG/A  Order  No.  24-851 

Privacy  Act  of  1974;  New  Systems  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a).  the 
U.S.  Marshalls  Service.  Department  of 
Justice,  is  publishing  notice  of  five  new 
systems  of  records.  They  are: 

U.S.  Marshals  Service  Threat  Analvsis 

Information  System  (JUSTICE/ USM-009); 
Judicial  Facility  Siecuritv  Index  System 

IJUSTICE/USM-OIOJ:' 
Judicial  Proteclion  information  System 

(JUSTICE  USM-Oll): 
U.S.  Marshals  Service  Freedom  of 

hiformation/Privacy  Act  Files  (JUSTICE/ 

USM-012);  and 


U.S.  Marshals  Service  Administrative 
Proceedings.  Claims  and  Civil  Litigation 
Files  (JUSTICE/USM-Oia). 

5  U.S.C.  552aie}  (4)  and  (11)  provide 
that  the  public  be  given  a  30-day  period 
in  which  to  comment  on  the  routine  uses 
of  these  systems;  the  Office  of 
Management  and  Budget  (OMB).  which 
has  oversight  responsibility  under  the 
Act,  requires  a  60-day  period  in  which  to 
review  the  systems.  However,  a  waiver 
of  the  60-day  requirement  has  been 
requested  of  OMB.  Therefore,  please 
submit  any  comments  by  January  16, 
1986.  The  public,  OMB.  and  the 
Congress  are  invited  to  submit 
comments  to  J.  Michael  Clark.  Acting 
Assistant  Director,  General  Services 
Staff,  justice  Management  Division. 
Department  of  Justice,  Room  9002. 601  D 
Street,  NW„  Washington,  DC  20530. 

The  Department  has  provided  a  report 
on  each  of  these  systems  to  the  Director, 
OMB,  the  President  of  the  Senate,  and 
the  Speaker  of  the  House  of 
Representatives  in  accordance  with 
Privacy  Act  requirements. 

The  system  descriptions  are  printed 
bekjw. 

Dated:  November  12, 1985. 

W.  Lawrence  Wallace. 

Assistant  Attorney  General  for 
A  dm  in  istration. 

JUSTICE/USM-009 

SYSTEM  name: 

U.S.  Marshals  Service  Threat 
Analysis  Information  System  (Justice/ 
USM-009). 

SYSTEM  location: 

Threat  Analysis  Group,  U.S.  Marshals 
Service  (USMS).  One  Tysons  Comer 
Center,  McLean.  Virginia  22102. 

CATEOOMIES  OF  MMMViOUALS  COVENCO  BY  THE 
SYSTEM: 

Individuals  who  have  directly 
threatened  or  pose  a  violent  threat  to 
Government  witnesses,  U.S.  Attorneys 
and  their  assistants.  Federal  Jurists  and 
other  court  officials.  U.S.  Marshals, 
deputies  and  other  law  enforcement 
officers;  to  courtroom  security;  and  to 
Federal  property  and  buildings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Manual  and  automated  indices 
contain  abbreviated  data,  e.g.,  case 
number,  name,  social  security  number, 
known  aliases,  address,  telephone 
number,  descriptive  physical  data,  an 
indication  of  the  means  by  which  the 
threat  was  issued,  and  the  date  of  the 
threat  In  addition  to  the  abbreviated 
data  named  above,  the  complete  file 
may  contain  criminal  record 
information — in  particular,  known 


history  of  violence  and  skills  related  to 
the  nature  of  the  threat  associations 
with  dangerous/outlaw  gangs  or  violent 
extremist  groups;  and  threat-related, 
investigative  information  furnished  by 
other  Federal.  State  and  local  law 
enforcement  agencies. 


AUTHonmr 


OPTHI 


28  U.S.C.  50e,  510.  and  569;  5  U.S.C. 
301;  44  U.S.C.  3101;  and  28  CFR  0.111(c) 
through  (fl. 

ROUTINE  UttS  OP  RtCOROS  MAINTAINEO  IN 
THE  SYBTtH,  INCUMMNO  CATEOORIES  OF 
UStRS  AND  THC  PURPOSES  OF  SUCH  USES: 

USMS  officials  responsible  for 
conducting  threat  analysis  and  for 
planning  and  carrying  out  security 
operations  access  this  information. 
Records  or  infofBaatkn  may  be 
disclosed  to  other  appropriate  Federal 
State  and  local  law  ^iforcement 
agencies  in  conoection  with  actual  or 
potential  violation  of  criminal  or  civil 
laws,  statutes,  or  regulations,  or  in 
conjunction  with  investigative  or 
litigative  responsibilities  of  the  recipient 
agency,  or  to  the  extent  that  disdosure 
is  necessary  to  obtain  additional  threat- 
related  infonnation  or  to  develop 
protective  oieasures.  Records  or 
information  may  be  disclosed  to  other 
law  Miforcement  agencies  to  develop 
protective  measures  where  a  specific 
threat  is  posed  to  their  members;  and  to 
an  individucd  or  orguiization  where  the 
recipient  is  or  could  become  the  target 
of  a  speciBc  threat  Records  or 
information  may  be  disclosed  as  a 
routine  use  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  USMS  is  authorized  to  appear  when 
any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
USMS  to  be  arguably  relevant  to  the 
litigation:  the  U^4S  or  any  of  its 
subdivisions;  any  USMS  employee  in  his 
or  her  official  capacity  or  in  his  or  her 
individual  capacity  where  the 
Department  of  justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  USMS  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions. 

Release  of  Information  to  the  News 
Afedia: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  justice 
unless  it  is  determined  that  release  of 
the  spedflc  information  in  the  context  of 
a  particular  case  would  constitute  an 
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unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice  may  be  disclosed  as  is 
necessary  to  appropriately  respond  to 
congressional  inquiries  on  behalf  of 
constituents. 

Release  of  Information  to  the  National 
Archives  and  Records  Administration: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

pouaES  AND  Mucnccs  roR  rroMNO, 
mftrievina,  accessino,  retainino,  and 
oisposino  of  records  in  the  system: 

stoaaqe: 

An  index  record  is  stored  on  index 
cards  and  magnetic  disks.  Original 
paper  records  are  kept  in  file  folders. 

RETmEVABIUTY: 

Records  are  indexed  and  retrieved  by 
name. 

SAFEOUAROt: 

Access  to  computerized  records  is 
restricted  to  Threat  Analysis  Group 
personnel  by  assigned  code.  In  addition, 
records  are  stored  in  locked  metal  filing 
cabinets  during  off-duty  hours.  The 
records  are  located  in  a  restricted  area 
and  USMS  Headquarters  is  under  24- 
hour  guard  protection  with  entry 
controlled  by  official  and  electronic 
identification. 

RETENTKMI  AND  DISPOSAL: 

Records  are  maintained  indefmitely 
until  a  detailed  records  retention  plan 
and  disposal  schedule  is  developed  by 
NARS  and  the  USMS. 

SYSTtM  HANAOCRtS)  AND  ADDRESS: 

Chief,  Threat  Analysis  Group,  U.S. 
Marshals  Service,  One  Tysons  Comer 
Center,  McLean,  Virginia  22102 

NOTIFICATION  pnoceouhc: 

Direct  all  inquiries  to  the  system 
manager  identiHed  above.  Clearly  mark 
the  letter  and  envelope  "Freedom  of 
Information/Privacy  Act  Request." 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  letter  and  envelope 
"Freedom  of  Information/Privacy  Act 
Request."  Clearly  indicate  name  of  the 
requester,  nature  of  the  record  sought, 
approximate  date  of  the  record,  and 


provide  the  required  verification  of 
identity  (28  CFR  16.41[d)).  Direct  all 
requests  to  the  system  manager 
identified  above.  Attention:  FOI/PA 
OfHcer.  and  provide  a  return  address  for 
transmitting  the  information. 

CONTESTINQ  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or 
amend  information  to  the  system 
manager  identified  above.  State  clearly 
and  concisely  the  information  being 
contested,  the  reason  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought.  Clearly  mark  the 
letter  and  envelope  "Freedom  of 
Information/Privacy  Act  Request" 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  public 
and  confidential  sources  and  from 
Federal.  State  and  local  law 
enforcement  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)  (3)  and 
(4).  (d).  (e)  (1).  (2)  and  (3).  (e)(4)  (G)  and 
(H),  (e)(5).  (e)(8).  (H  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTlCE/USMS-010 

SYSTEM  name: 

Judicial  Facility  Security  Index 
System  (JUSTICE/USM-010). 

system  location: 

Court  Security  Division,  U.S.  Marshals 
Service,  (USMS)  One  Tysons  Comer 
Center,  McLean,  Virginia  22102. 

categories  of  individuals  covered  by  tnc 
system: 

Individuals  employed,  or  offered 
employment  as  contract  court  security 
officers  (CSO's)  by  companies 
contracting  with  the  USMS  to  provide 
judicial  area  security  in  Federal 
courthouses. 

CATEGORIES  OT  KCCORDS  IN  THE  SYSTEM: 

An  alphabetical  index  contains  the 
name,  date  of  birth  and  social  security 
number  of  the  court  security  officer, 
name  of  the  contracting  security  firm 
(employer),  completion  dates  and  cost 
data  for  limited  background 
investigation  and  orientation,  district  of 
employment,  dates  contract 
periformance  started  and  ended,  posts 
and  hours  of  duty  and  the  status  of 
employment  i.e~,  active  or  inactive.  For 
inactive  CSO's,  the  index  contains  the 
reason  for  inaction,  e.g.  CSO  resigned; 
applicant  rejected  based  on  the 


preliminary  records  check;  CSO 
removed  based  on  Office  of  Personnel 
Management  (OPM)  background 
investigation;  etc.  In  addition  to 
providing  abbreviated  data,  the  index 
assists  in  locating  records  on  the  court 
security  officer  related  to  the  initial 
screening  process  for  eligibility,  e.g.. 
application  and  preliminary  checks  for 
arrest  records,  which  are  filed  under  the 
contract  number  and  name  of  the 
contracting  security  firm  (employer). 
The  index  also  assists  in  locating  files 
containing  OI^  reports  on  the  limited 
background  investigation  and  internal 
suitability  memoranda  which  are 
segregated  by  the  categories  "active" 
and  "inactive." 

AUTHORmr  POR  SMUHTCNANCC  OF  THE 
system: 

28 use  509,  510  and  569;  5 U.S.C.  301; 
44  U.S.C.  3101  and  28  CFR  0.111(c) 
through  (f). 

routine  uses  of  RECORDS  MANITAINEO  M 
THE  SYSTEM,  INCLUDINO  CATEOORKS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  I 


Contracting  personnel  and  court 
security  program  officers  within  the 
USMS  use  this  system  to  make  security/ 
suitability  determinations  in  the  hiring 
of  contract  court  security  officers,  to 
monitor  orientation  completed,  to  track 
costs  related  to  background 
investigations  and  attendance  at 
Government-sponsored  orientatioii.  to 
monitor  orientation  completed,  and  to 
monitor  contractor  performance. 
Records  may  be  disclosed  as  follows: 
Individual  cost  data  may  be  disclosed  to 
the  contractor  (employer)  in  connection 
with  billing  and  recovering  reimbursable 
costs.  Records  or  information  may  be 
disclosed  to  an  appropriate  Federal. 
State  or  local  law  enforcement  agency 
to  the  extent  necessary  to  obtain 
information  on  arrests,  or  to  the  extent 
relevant  to  an  actual  or  potential  . 
criminal  or  dvil  investigation,  litigation 
or  enforcement  proceedings  of  that 
agency.  Records  or  information  may  be 
disclosed  as  a  routine  use  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
USMS  is  authorized  to  appear  when  any 
of  the  following  is  a  party  to  litigation  or 
has  an  interest  in  litigation  and  such 
records  are  determined  by  the  USMS  to 
be  arguably  relevant  to  the  litigaticm: 
The  USMS  or  any  of  its  subdivisions; 
any  USMS  employee  in  his  or  her 
official  capacity  or  in  his  or  her 
individual  capacity  vrhere  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  USMS  detenniaes  that 
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the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice  may  be  disclosed  as  is 
necessary  to  appropriately  respond  to 
congressional  inquires  on  behalf  of 
constituents. 

Release  of  information  to  the  National 
Archives  and  Records  Administration: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (CN^RA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PfUCnCCS  FOH  stohino, 
RrmiEVINO,  ACCESSINO.  RCTAININO,  AND 

disposinq  of  records  in  the  system: 
storaoe: 

An  index  record  is  stored  on  magnetic 
disks  and  original  paper  records  are 
kept  in  file  folders. 

RETRtEVABHJTY: 

Records  are  retrieved  by  name  of  the" 
contract  court  security  officer. 

safeguards: 

Records  are  stored  in  locked  metal 
filing  cabinets  diuing  off-duty  hours. 
Access  to  computerized  records  is 
controlled  by  restricted  code  to 
personnel  on  a  need-to-know  basis. 
Entry  to  USMS  Headquarters  is 
restricted  by  24-hour  guard  service  to 
employees  with  official  and  electronic 
identification. 

retention  AND  disposal: 

Records  are  maintained  indefinitely 
until  a  detailed  records  retention  plan 
and  disposal  schedule  is  developed  by 
NARS  and  the  USMS. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Court  Security  Division,  U.S. 
Marshals  Service,  One  Tysons  Comer 
Center.  Mcl«an.  Virginia  22102. 


NonncATKMi  procedures: 

Direct  all  inquiries  to  the  system 
manager  identified  above.  Clearly  mark 
the  letter  and  envelope  "Freedom  of 
Information/Privacy  Act  Request" 

record  ACCESS  procedures: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  letter  and  envelope 
"Freedom  of  Information/Privacy  Act 
Request."  Clearly  indicate  name  of  the 
requester,  nature  of  the  record  sought, 
approximate  dates  of  the  record,  and 
provide  the  required  verification  of 
identity  (28  CFR  16.41(d)).  Direct  all 
requests  to  the  system  manager 
identified  above.  Attention:  FOI/PA 
Officer,  and  provide  a  return  address  for 
transmitting  the  information. 

CONTESTmO  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or 
amend  information  to  the  system 
manager  listed  above.  State  clearly  and 
concisely  the  information  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  Clearly  mark  the 
letter  and  envelope  "Freedom  of 
Information/Privacy  Act  Request." 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  collected  from  the  individual,  USMS 
orientation  records,  other  law 
enforcement  agencies,  OPM,  and  from 
the  contractor  (employer). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 

(d)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(k)(5).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c)  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

JUSTICE/USM-011 

SYSTEM  NAME: 

Judicial  Protection  Information 
System  (JUSTICE/USM-011) 

SYSTEM  location: 

Court  Security  Division,  U.S.  Marshals 
Sen,  ice,  (USMS),  One  Tysons  Comer 
Center,  McLean,  Virginia  22102. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  directly 
threatened  or  are  subject  to  violent 
threat  by  virtue  of  their  responsibilities 
within  the  judicial  system,  e.g.,  U.S. 
Attomeys  and  their  assistants.  Federal 
jurists  and  other  court  officials. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Manual  and  automated  indices 
contain  abbreviated  data,  e.g.,  case 
number,  name  of  protectee,  name  of 
control  district  and  district  number,  an 
indication  of  the  type  and  source  of 
threat,  and  the  means  by  which  the 
threat  was  made.  In  addition  to  the 
abbreviated  data  named  above,  the 
complete  file  may  contain  descriptive 
physical  data  of  the  protectee,  and  other 
information  to  identify  security  risks 
and  plan  protective  measures  in 
advance  of  or  during  periods  of  active 
protection,  e.g.,  individual  practices  and 
routines,  including  associational 
memberships.  Information  regarding  the 
expenditure  of  funds  and  allocation  of 
resources  assigned  to  the  protectee  may 
also  be  included  in  the  file  to  enable 
officials  to  develop  operating  plans  to 
counteract  threat  situations. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

28  U.S.C.  509,  510  and  569;  5  U.S.C. 
301:  44  U.S.C.  3101;  and  28  CFR  0.111(c) 
through  (f). 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  mCLUDING  CATEGORIES  OF 
USERS  AND  T»«  PURPOSE  OF  SUCH  USES: 

USMS  officials  responsible  for 
planning  and  carrying  out  security 
operations  access  this  information. 
Other  Federal,  State  and  local  law 
enforcement  agencies  have  access  to  the 
extent  that  disclosure  is  necessary  to 
develop  and/or  implement  protective 
measures.  Records  or  information  may 
be  disclosed  as  a  routine  use  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
USMS  is  authorized  to  appear  when  any 
of  the  following  in  a  party  to  litigation 
and  such  records  are  determined  by  the 
USMS  to  be  arguably  relevant  to  the 
Utigation:  The  USMS  or  any  of  its 
subdivisions;  any  USMS  employee  in  his 
or  her  official  capacity  or  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  USMS  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
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unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  fustice  may  be  disclosed  as  is 
necessary  to  appropriately  respond  to 
congressional  inquiries  on  behalf  of 
constituents. 

Release  of  Information  to  the  National 
Archives  and  Records  Administration: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  ins(>ectioas  conducted 
under  the  authority  of  44  VS.C.  2904  and 
2906. 

MMJOeS  AND  PIWCnCES  PON  tTOWIWO, 
NCTINCVINO,  AOCCSSMQ,  NKTAMMO,  AND 

CNSPOsiNO  or  mcoiwM  m  tmi  tmiwm 

rronAOE: 

An  index  record  is  stored  on  index 
cards  and  magnetic  tape.  Original  paper 
records  are  kept  in  file  folders. 


Records  are  indexed  and  retrieved  by 
name  of  protectee. 


Access  to  computerized  records  is 
restricted  to  Court  Security  Division 
personnel  by  assigned  user  code  and 
password.  In  addition,  records  are 
stored  in  locked  metal  cabinets  daring 
off-duty  hours.  The  records  are  locat^ 
in  a  restricted  area,  and  USMS 
Headquarters  is  under  24-hour  guard 
protection  with  entry  controlled  by 
official  and  electronic  identification. 

METCNTION  AND  OISMMAL: 

Records  are  maintained  indefinitely 
until  a  detailed  records  retention  plan 
and  disposal  schedule  is  developed  by 
NARS  and  the  USMS. 

•vrrm  MAMAQCH  AND  ADDNCtS: 

Chief.  Court  Security  Division,  U.S. 
Marshals  Service,  One  Tysons  Comer 
Center,  McLean,  Virginia  22102. 

NormcA-noM  moccouNCS: 

Direct  all  inquiries  to  the  system 
manager  identified  above.  Cleariy  mark 
the  letter  and  envelope  "Freedom  of 
Information/Privacy  Act  Request." 

RECORD  ACCESS  PWOCIiDUWES: 

Make  all  requests  for  access  in  writing 
and  cleariy  mark  letter  and  envelope 
"Freedom  of  Information/Privacy  Act 
Request."  Clearly  indicate  name  of  the 
requester,  nature  of  the  record  sought, 
approximate  dates  of  the  record,  and 


provide  the  required  verification  of 
identity  (28  CFR  16.41(d)).  Direct  all 
requests  to  the  system  manager 
identified  above.  Attention:  FOI/PA 
Officer,  and  provide  a  return  address  for 
transmitting  the  infor:nation. 

CONTESTINa  RECORDS  MIOCaOUR^ 

Direct  all  requests  to  contest  or 
amend  information  to  the  system 
manager  identified  above.  State  clearly 
and  concisely  the  information  being 
contested,  the  reason  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought  Clearly  mark  the 
letter  and  envelope  "Freeckun  of 
Informatioo/Privacy  Act  Request" 

RECORD  SOURCE  CATEOORKS: 

Information  is  obtained  from 
individual  protectees.  Where 
infonnation  is  maintained  in  this  system 
on  identified  threat  sources  to  a 
particular  protectee,  such  information  is 
obtained  from  public  and  confidential 
sources  and  from  Federal.  State  and 
local  law  enforcement  agencies,  and  is 
not  retrievable  by  name  or  other 
identifying  particular  assigned  to  the 
threat  source. 

SYSTEMS  EXEMTTEO  FROM  CSRTAIN 
PROVISIONS  OF  TME  ACT 

None. 
JUSTICE/USII-012 


U.S.  Marshals  Service  Freedom  of 
Information  Act/Privacy  Act  (FOIA/PA) 
Files  OUSTICE/USM-012) 

SYSTEM  location: 

Office  of  Legal  Counsel  U.S.  Marshals 
Service,  One  Tysons  Comer  Center. 

McLean,  Virginia  22102. 

CATBQORICS  OP  RIDfVEXIALS  COWUWU)  BY  THE 
SYSTEM: 

Individuals  who  request  disclosure  of 
U.S.  Marshals  Service  (USMS]  records 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA);  individuals  who  request 
access  to  or  correction  of  records 
maintained  in  USMS  systems  of  records 
pursuant  to  the  Privacy  Act  (PA);  and 
individuals  whose  FOIA  or  PA  requests 
have  been  referred  to  the  USMS  by 
another  Department  of  Justice 
component  or  another  agency. 


CATBSORMi  OP  RBCOROS  m  THE  SYSmi: 

Alphabetical  and  chronological 
indices  are  maintained  to  aid  in  the 
orderly  pnxsessing  of  requests  and  to 
compile  statistical  data  for  annual 
reports.  Indices  include  such  data  items 
as  the  name  and  address  of  the 
requester;  the  type  of  request  dates  on 
whidi  the  request  was  received, 
acknowledged  and  answered:  type  of 


fmal  response;  and  exemptions  used  to 
deny  access  to  records,  when 
applicable.  Identifying  data.  i.e..  data 
and  place  of  birth  and  social  security 
number,  is  maintained  on  PA  requesters 
to  verify  their  identity  and  ensure  proper 
disclosure.  Files  contain  a  record  of  the 
FOIA/PA  request,  along  witii  the 
response,  copies  of  documents  which 
have  been  requested,  and  internal 
memoranda  or  other  records  related  to 
the  initial  processing  of  such  request 
subsequent  appeals  and/or  litigation. 

AUIHURII  •  POR  MAINTENANCE  OP  THE 
SYSTEM: 

5.  U.SX:  301  and  44  U.S.C  3101  to 
implement  the  provisions  of  5  U.S.C  552 
and  5  U.S.a  552a. 


THE  SYSTEM.  MCUIOINQ  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  uses: 

A  record  maintained  in  this  system 
may  be  disseminated  as  a  rountine  use 
to  any  Department  of  Justice  component 
for  consideration  in  connection  with  an 
FOIA  or  PA  request  appeal,  or  civil  suit 
pursuant  to  the  Acts.  A  record  may  be 
disseminated  to  a  Federal,  State  or  local 
agency  which  furnished  the  record  to 
permit  that  agency  to  make  a  decision 
as  to  access  or  correction,  or  to  consult 
with  that  agency  to  enable  the  USMS  to 
determine  the  propriety  of  access  or 
correction. 

Records  or  information  which  are 
relevant  to  the  subject  matter  involved 
in  a  pending  fudicial  or  administrative 
proceeding  may  be  disclosed  in 
response  to  a  request  for  discovery  or 
for  appearance  of  a  witness.  Records  or 
information  may  be  disclosed  as  a 
routine  use  in  a  proceediag  before  a 
court  or  adjudicative  body  before  which 
the  USMS  is  authorized  to  appear  when 
any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
USMS  to  be  argnably  rdevant  to  the 
litigation:  The  USMS  or  any  of  iU 
subdivisions;  any  USMS  employee  in  his 
or  her  ofHcial  capacity  or  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  U^4S  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions. 

Release  of  Information  to  the  News 
Media 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
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a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice  may  be  disclosed  as  is 
necessary  to  appropriately  respond  to 
congressional  inquiries  on  behalf  of 
constituents. 

Release  of  Information  to  the  National 
Archives  and  Records  Administration: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUOES  AND  PRACTICES  FOR  STORINQ. 
RETmEVINO,  ACCESSINO,  RETAININO,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

index  cards  are  stored  in  standard 
card  file  boxes.  Request  files  are  stored 
in  standard  file  cabinets. 

RETRtEVABIUTV: 

Records  are  retrieved  by  name  of 
requester. 

SAFEGUARDS: 

Request  files  are  stored  in  locked 
metal  filing  cabinets  within  the  Office  of 
Legal  Counsel,  USMS  headquarters, 
during  off-duty  hours.  Access  to  USMS 
headquarters  is  controlled  by  24-hour 
guard  service. 

RETENTION  AND  DISPOSAU 

Records  are  destroyed  5  years  after 
final  response  or  appeal  determination 
by  the  Department  of  Justice,  Office  of 
Information  and  Privacy;  or  3  years  after 
final  adjudication  by  the  courts. 

SYSTEM  MANAGER  AND  ADDRESS: 

General  Counsel,  Office  of  Legal 
Counsel,  U.S.  Marshals  Service,  One 
Tysons  Corner  Center,  McLean,  Virginia 
22102. 

f»OTIFICATION  procedure: 

Address  inquiries  to  the  system 
manager  identified  above,  Attention: 
FOIA/PA  Officer.  Clearly  mark  the 
letter  and  envelope  "Freedom  of 
Information  Act/Privacy  Act  Request." 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  letter  and  envelope 
"Freedom  of  Information/Privacy  Act 
Request."  Clearly  indicate  name  of  the 
requester,  nature  of  the  record  sought. 
approximate  dates  of  the  record,  and 


provide  the  required  verification  of 
identity  (28  CFR  ie.41(d)].  Direct  all 
requests  to  the  system  manoger 
identified  above,  Attention:  FOI/PA 
Officer,  and  provide  a  return  address  for 
transmitting  the  information. 

CONTESTMiQ  RECORD  PROCCOURCS: 

Direct  all  requests  to  contest  or 
amend  infofmation  to  the  system 
manager  listed  above.  State  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought.  Clearly  mark  the 
letter  and  envelope  "Freedom  of 
Information  Act/Privacy  Act  Request." 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  information  contained 
in  this  system  are  the  individuals 
making  requests,  the  systems  of  records 
searched  in  the  process  of  responding  to 
requests,  and  other  agencies  who  have 
referred  to  the  USMS  those  requests  for 
access  to  or  correction  of  USMS  records. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

The  Attorney  general  has  exempted 
certain  categories  of  records  in  this 
system  from  subsections  (c)  (3)  and  (4); 
(d):  (e)  (1),  (2)  and  (3):  (e)(4)  (G)  and  (H); 
(e)(5);  (e)(8);  (f);  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a  (j)(2). 
(k)(2)  and  (k)(5).  The  system  is  expected 
pursuant  to  subsections  (j)(2)  and  (k)(2) 
only  to  the  extent  that  the  records  there 
reflect  criminal  and  civil  law 
enforcement  and  investigative 
information.  The  system  is  exempted 
pursuant  to  subsection  (k)(5)  only  to  the 
extent  necessary  to  protect  confidential 
sources.  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/USM-013 

SYSTEM  NAME: 

U.S.  Marshals  Service  Administrative 
Proceedings,  Claims  and  Civil  Litigation 
Files  (IUSTlCE/USM-013}. 

SYSTEM  I.OCATION: 

Office  of  Legal  Counsel,  U.S.  Marshals 
Service  (USMS),  One  Tysons  Comer 
Center,  McLean,  Virginia  22102. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  tort  and 
employee  claims  against  the  USMS; 
individuals  who  have  initiated 
administrative  proceedings  against  the 
USMS;  individuals  who  have  filed  civil 
suits  naming  the  USMS  and/or 
personnel  as  defendants,  including  those 
suits  arising  from  authorized  criminal 


law  enforcement  activities;  and 
individuals  named  as  defendants  in 
Federal  Court  actions  initiated  by  the 
USMS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  addition  to  the  names  of   ' 
individuals  covered  by  the  system  and 
the  titles  of  cases,  index  cards  contain 
certain  summary  data,  e.g.;  a  summary 
of  correspondence  and  pleadings 
received  in  a  case,  names  of  parties 
involved;  name  of  attorney  Jiandling  the 
case  or  matter  court  in  which  action  is 
brought,  civil  action  number  and  an 
indication  of  whether  the  case  is  open  or 
closed,  thereby  facilitating  location  of 
the  complete  file.  Cases  or  matters 
include  adverse  actions,  grievances, 
unfair  labor  practice  charges,  tort 
claims.  Equal  Employment  Opportunity 
and  other  employee  claims,  and  suits 
against  USMS  employees  in  their  official 
capacities,  etc.  Files  contain 
correspondence/claim  forms  submitted 
by  claimants  and  internal  reports  and 
related  documents  concerning  the  merits 
of  the  claim,  attorney  or  staff 
recommendations  and  findings  related 
to  claim;  records  on  actions  taken  by 
USMS  giving  rise  to  appeals,  attorney 
notes,  recommendations  and  strategy  for 
defending  appeals;  copies  of  civil 
actions  filed  and  criminal  investigative 
records  related  to  the  action  e.g., 
criminal  investigative  reports  relating 
the  underlying  criminal  matter  which 
relates  to  or  constitutes  the  basis  of  the 
claim  or  suit  (including  thbse  from  non- 
Federal  law  enforcement  participants  in 
USMS  criminal  or  civil  law  enforcement 
activities),  witness  statements,  reports 
of  interviews,  exhibits,  attorney  notes, 
pleadings,  and  recommendations  and 
strategy  for  defending  civil  actions. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301  and  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

Records  maintained  in  this  system  of 
records  may  be  disseminated  as  follows: 

(a)  To  any  component  of  the 
Department  of  Justice  for  consideration 
in  connection  with  the  case  or  matter  to 
which  the  record  relates;  (b)  To  the 
appropriate  Federal,  State  or  local 
agency  responsible  for  investigating, 
prosecuting  or  defending  an  action 
where  there  is  an  indication  of  actual  or 
potential  violation  of  criminal  or  civil 
laws  or  regulations  or  civil  liability  of 
any  government  action;  (c)  To  any 
Federal,  State  or  local  agency, 
organization  or  individual  to  the  extent 
necessary  to  elicit  information  or 
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witness  cooperation  if  there  is  reason  to 
believe  the  recipient  possesses 
information  related  to  the  case  or 
matter  (d)  Records  or  information  may 
be  disclosed  as  a  routine  use  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the 
USMS  is  authorized  to  appear  when  any 
of  the  following  is  a  party  to  litigation  or 
has  an  interest  in  litigation  and  such 
records  are  determined  by  the  USMS  to 
be  arguably  relevant  to  the  litigation: 
The  USMS  or  any  of  its  subdivisions; 
any  USMS  employee  in  his  or  her 
official  capacity  or  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  USMS  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions;  (e)  To  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract  or  the  issuance  of  a 
grant,  license  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting^gency's  decision  on  the 
matter;  (f)  To  respond  to  a  request  for 
discovery  or  for  appearance  of  a  witness 
when  the  information  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice  may  be  disclosed  as  is 
necessary  to  appropriately  respond  to 
congressional  inquiries  on  behalf  of 
constituents. 

Release  of  Information  to  the  National 
Archives  and  Records  Administration: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARS)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 


POUaES  AND  PnACnCEt  FON  STORINO. 

rethievino,  acccssino,  nrrAiNitto,  and 

DISPOSINO  OP  RCCOROS  IN  THE  SYSTEM: 

stohaoe: 

Index  cards  are  stored  in  standard 
card  file  boxes.  Administrative  claim, 
appeal  and  litigation  files  are  stored  in 
standard  file  cabinets. 

RETmEVABIUTV: 

Records  are  retrieved  by  name  of 
claimant  or  litigant,  or  by  caption  of 
civil  action  or  administrative 
proceeding. 

SAFEGUARDS: 

Files  are  stored  in  locked  metal  filing 
cabinets  within  the  Office  of  Legal 
Counsel,  USMS  headquarters,  during 
o^-duty  hours.  Access  to  USMS 
headquarters  is  controlled  by  24-hour 
guard  service. 

RETENTIOM  AND  OISPOSAU 

Index  cards  are  retained  indefinitely. 
Claim  files  are  destoryed  after  7  years. 
Litigation  files  are  destroyed  after  10 
years.  Cases  designated  by  the  General 
Counsel  as  significant  or  precedential 
are  retained  indefinitely. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  Legal 
Counsel,  U.S.  Marshals  Service,  One 
Tysons  Comer  Center,  McLean,  Virginia 
22102. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager  identified  above,  Attention: 
FOI/PA  Officer.  Clearly  mark  the  letter 
and  envelope  "Freedom  of  Information/ 
Privacy  Act  Request." 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
and  clearly  mark  letter  and  envelope 
"Freedom  of  Information/Privacy  Act 
Request."  Clearly  indicate  name  of  the 
requester,  nature  of  the  record  sought, 
approximate  dates  of  the  records,  and 
provide  the  required  verification  of ' 
identity  (28  CFR  16.41(d)).  Direct  all 
requests  to  the  system  manager 
identified  above.  Attention:  FOI/PA 
Officer,  and  provide  a  return  address  for 
transmitting  the  information. 

CONTESTING  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or 
amend  information  to  the  system 
manager  listed  above.  State  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  Clearly  mark  the 
letter  and  envelope  "Freedom  of 
Information  Act/Privacy  Act  Request." 


RECORD  SOURCE  CATEOONICS: 

The  sources  of  information  contained 
in  this  system  are  the  individual 
claimant/litigant,  USMS  officials,  law 
enforcement  agencies,  statements  of 
witnesses  and  parties,  transcripts  of 
depositions  and  court  proceedings, 
administrative  hearings  and 
arbitrations,  and  work  product  of  staff 
attorneys  and  legal  assistants  working 
on  a  particular  case  or  matter. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  this 
system  from  subsections  (c)  (3]  and  (4); 
(d);  (e)  (2)  and  (3);  (e){4}  (G)  and  (H): 
(e)(8);  (0  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552aU)(2)  and  (k)(5). 
The  system  is  exempted  pursuant  to 
subsection  (j)(2)  only  to  the  extent  that 
information  in  a  record  pertaining  to  a 
particular  individual  relates  to  a 
criminal  investigation  which  relates  to 
or  constitutes  the  basis  of  a  particular 
suit  or  claim.  The  system  is  exempted 
pursuant  to  subsection  (k)(5)  only  to  the 
extent  necessary  to  protect  a 
confidential  source.  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 
(e)  and  have  been  pubhshed  in  the 
Federal  Register. 

(FR  Doc.  8&-29657  Filed  12-16-85;  8:45  am] 
BIUJNO  CODE  4410-01-M 


[AAG/A  Order  Na  2S-85] 

Privacy  Act  of  1974;  Modffied  Systems 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Department  of  Justice,  Civil  Rights 
Division  (CRT),  proposes  to  modify  all 
CRT  Systems  of  records. 

SpeciHcally,  CRT  will  add  a  routine 
use  that  will  permit  the  disclosure  of 
records  ii^the  ordinary  course  of 
litigation.  The  systems  are  identified  as 
follows: 

"Central  Civil  Rights  Division  Index  File 
and  Associated  Records.  JUSTICE/ CRT-001;" 
"Files  of  Applications  for  the  Position  of 
Attorney  with  the  Civil  Rights  Division. 
JUSTICE/CRT-002:"  "Civil  Rights  Case  Load 
Evaluation  System — Time  Reporting  System. 
JUSTICE/CRT-003:"  "Registry  of  Names  of 
Interested  Persons  Desiring  Notification  of 
Submissions  under  Section  5  of  the  Voting 
Rights  Act.  JUSTICE/CRT-004:  •  "Files  on 
Employment  Civil  Rights  Matters  Referred  by 
the  Equal  Employment  Opportunity 
Commission,  JUSTICE/CRT-007;"  "Civil 
Rights  Division  Travel  Reports.  JUSTICE/ 
CRT-009:"  and  "Freedom  of  Information; 
Privacy  Act  Records.  JUSTICE/CRT-010." 
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The  Department  of  JustJce  last 
published  these  systems  on  August  21, 
1985  (50  FR  33863). 

Title  5  U.S.C.  552afe)  (4)  and  (11) 
provide  that  the  public  be  given  a  30-day 
period  in  which  to  comment  on  new 
routine  uses.  Please  address  any 
comments  to  J.  Michael  Clark.  Acting 
Assistant  Director,  General  Services 
Staff,  Justice  Management  Division. 
Department  of  Justice,  Room  9002.  601  D 
Street.  NW.  Washington.  D.C..  20530. 
Comments  must  be  received  by  January 
16. 1986. 

Since  the  new  routine  use  is 
compatible  with  the  purposes  for  which 
the  systems  are  maintained,  no  report  to 
the  Office  of  Management  and  Budget 
and  the  Congress  is  required. 

Dated:  November  14. 1985. 
W.  Lawrence  Wallace. 
Assistant  Attorney  Genera/ for 
A  dministration. 

JUSnCE/CRT-001 

SYSTEM  name: 

Central  Civil  Rights  Division  Index 
File  and  Associated  Records. 

SYSTEM  LOCATMMH: 

United  States  Department  of  Justice 
Civil  Rights  Division  (CRT)  10th  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20530;  HOLC  Building,  320  First 
Street,  NW.,  Washington,  D.C.  20534; 
and  Federal  Records  Center.  Suitland 
Maryland  20409. 

CATEOOniES  OF  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

These  persons  may  include;  Subjects 
of  investigation  victims,  potential 
witnesses,  correspondents  on  subjects 
directed  or  referred  to  CRT  or  other 
presons  or  organizations  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  CRT.  and  CRT  employees 
who  handle  complaints,  cases  or  matters 
of  concern  to  CRT. 

CATEOomes  or  records  in  the  system: 

The  system  consists  of  alphabetical 
indices  bearing  the  names  of  those 
individuals  identified  above  and  the 
associated  record  to  which  the  indices 
relate  containing  the  general  and 
particular  records  of  all  CRT 
correspondence  cases,  matters,  and 
memoranda,  including  but  not  limited  to 
investigative  reports,  correspondence  to 
and  from  the  Division  memoranda,  legal 
papers,  evidence,  and  exhibits.  The 
names  of  some  individuals,  e.g., 
witnesses,  may  not  yet  be  on  the  central 
indices.  Records  relating  to  such 
individuals  may  be  obtained  by  direct 
access  to  the  file  jackets.  Such  file 
jackets  are  located  within  the  respective 
sections  of  CRT  according  to  the  legal 


subject  matter  assigned  to  each  CRT 
section.  The  delegated  legal  duties  and 
responsibilities  of  each  section  are 
described  as  follows: 

The  records  related  to  the  duties  of 
the  Appellate  Section  of  CRT  include 
records  generated  by  all  Civil  Rights 
Division  cases  that  have  entered  the 
U.S.  Supreme  Court  and  the  Courts  of 
Appeal.  Other  records  include  those 
generated  in  the  course  of  Appellate 
Section  duties  such  as  advising 
Members  of  Congress  on  legislative 
matters,  providing  legal  counsel  on  civil 
rights  issues  to  Federal  agencies  and 
providing  coimsel  to  the  various 
components  of  the  Department  of 
Justice,  and  such  other  matters  as  may 
be  required  to  fulfill  the  duties 
mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Coordination  and  Review  Section 
include  letters,  studies,  and  reports 
concerning  the  implementation  of 
Executive  Orders  12250  and  12236. 
Under  E.0. 12250,  the  Attorney  General 
coordinates  and  monitors  the 
enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  DC  of  the 
Education  Amendments  of  1972.  as 
amended,  and  the  civil  rights  provisions 
of  any  Federal  assistance  grant  which 
forbids  discrimination  in  federally 
assisted  programs  on  the  basis  of  race, 
color,  national  origin,  sex  handicap  or 
religion.  The  Coordination  and  Review 
Section  also  works  with  Federal 
agencies  under  E.0. 12336  to  monitor 
review  of  their  enabling  legislation  on 
the  basis  of  sex.  Other  records  relate  to 
litigation  involving  the  civil  rights 
statutes  coordinated  by  the  Department 
of  Justice,  and  such  other  matters  as 
may  be  required  to  fulfill  the  duties 
mandated  by  the  President  and 
Congress. 

The  records  related  to  the  duties  of 
the  Criminal  Section  of  CRT  include 
cases  or  matters  arising  under  18  U.S.C. 
241  and  242  which  prohibit  persons 
acting  imder  color  of  law  or  in 
conspiracy  with  others  to  interfere  with 
or  deny  the  exercise  of  Federal 
constitutional  rights,  cases  involving 
criminal  violations  of  the  Voting  Rights 
Act  of  1965  (42  U.S.C  1971  through 
1974),  cases  or  matters  involving 
criminal  interference  with  housing  rights 
as  is  prohibited  by  42  U.S.C.  3631  and 
criminal  interference  with  other 
federally  protected  rights  as  is 
prohibited  by  18  U.S.C.  245.  Other 
Criminal  Section  records  include  cases 
or  matters  involving  18  U.S.C  1581 
through  1588  which  prohibit  involuntary 
servitude,  some  case  involving  maritime 
law,  and  such  other  matters  as  may  be 
required  to  fulfill  the  duties  mandated 
by  Congress.         i 


The  records  related  to  the  duties  of 
the  Educational  Opportunities  Section  of 
CRT  include  cases  or  matters  arising 
under  Federal  laws  requiring 
nondiscrimination  in  public  education 
such  as  Titles  IV  and  IX  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000c.  42 
U.S.C.  2000h-2)  which  prohibit 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin; 
Title  IX  of  the  1972  Education 
Amendments  (20  U.S.C.  1681}  which 
prohibits  discrimination  on  the  basis  of 
sex  in  educational  programs  or  activities 
receiving  federal  financial  assistance 
and  Section  504  of  the  Rehabilitation 
Act  of  1973  which  grants  rights  to 
handicapped  persons  participating  in 
educational  programs  receiving  federal 
financial  assistance.  In  addition,  the 
records  related  to  the  duties  of  the 
Educational  Opportimities  Section 
include  cases  or  matters  arising  imder 
the  Equal  Educational  Opportunities  Act 
of  1974  (20  U.S.C.  1701).  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Employment  Litigation  Section 
include  cases  or  matters  arising  under 
Federal  laws  prohibiting  discriminatory 
employment  practices  by  State  and  local 
governments  such  as  the  equal 
employment  opportunity  provisions 
contained  within  the  Revenue  Sharing 
Act  of  1972,  as  amended.  Other  records 
include  cases  or  matters  arising  under 
Title  VU  of  the  Civil  Rights  Act  of  1964 
and  its  amendment  which  is  the 
Pregnancy  Discrimination  Act  of  1978 
(42  use.  2000e(k)).  In  addition,  the 
records  related  to  the  duties  of  the 
Employment  Litigation  Section  include 
cases  or  matters  arising  under  Executive 
Order  No.  11246  involving  equal 
opportunity  laws  applicable  to  public 
employers.  Federal  contractors  and 
subcontractors  involved  in  federally 
financed  projects,  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Housing  and  Civil  Enforcement 
Section  of  CRT  include  cases  or  matters 
involving  the  fair  housing  laws  such  as 
Title  VIII  of  the  Fair  Housing  Act  of  1968 
(42  U.S.C.  3601  through  3619),  and  cases 
or  matters  involving  fair  credit  laws 
such  as  the  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691  through  1691g)  as 
well  as  its  implementing  regulations 
Regulation  B  (12  CFR  Part  202).  Other 
records  include  cases  or  matters  arising 
under  Title  II  and  Title  HI  of  the  Civil 
Rights  Act  of  1964  which  prohibit 
discrimination  in  public  facilities 
(except  those  Title  III  matters  that 
involve  prison  facilities)  and  cases  or 
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matters  arising  under  the 
nondiscrimination  provisions  of  the 
Revenue  Sharing  Act  and  the  Housing 
and  Community  Development  Act  of 
1974,  and  such  other  matters  as  may  be 
required  to  fulfil  the  duties  mandated  by 
Congress. 

The  records  related  to  the  duties  of 
the  Special  Litigation  Section  of  CRT 
include  cases  or  matters  arising  under 
Title  lU  of  the  Civil  Rights  Act  of  1964  aa 
it  applies  to  prison  facilities,  cases  or 
matters  arising  under  the  Civil  Rights  of 
Institutionalized  Persons  Act  of  1980  (42 
U.S.C.  1997),  cases  or  matters  involving 
the  constitutional  rights  of  institutional 
juveniles,  and  the  constitutional  rights  of 
mentally  and  physically  handicapped 
persons  of  all  ages,  cases  arising  under 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

AUTHOmTY  FOK  MAINTCNANCC  OT  THI 
•VSTEtt: 

The  records  in  the  system  of  records 
are  kept  imder  the  authority  of  44  U.S.C 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibility  assigned  to 
the  Civil  Rights  Division  under  the 
provisions  of  28  CFR  0.50,  0.51. 

ROUTINC  USES  OF  RECOROS  MAINTAINEO  IN 
THE  SYSTEM,  mCUIOtNO  CATEOORIES  OF 
USEHS  AND  THE  PURPOSES  OF  SUCH  USES: 

A.  Information  in  the  system  may  be 
used  by  employees  and  officials  of  the 
Department  to  make  decisions  in  the 
course  of  investigations  and  legal 
proceedings:  to  assist  in  preparing 
responses  to  correspondence  from 
persons  outside  the  Department  to 
prepare  budget  requests,  and  various 
reports  on  the  work  product  of  the  Civil 
Rights  Divisions:  and  to  carry  out  other 
authorized  internal  functions  of  the 
Department. 

B.  A  record  maintained  in  this  system 
of  records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 
(1)  A  record  relating  to  a  possible  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature  may  be 
disseminated  to  the  appropriate  federal, 
state  or  local  agency  charged  with  the 
responsibility  of  enforcing  or 
implementing  such  law;  (2)  in  the  course 
of  investigation  or  litigation  of  a  case  or 
matter,  a  record  may  be  disseminated  to 
a  federal,  state  or  local  agency,  or  to  an 
individual  or  organization,  if  there  is 
reason  to  believe  that  such  agency, 
individual  or  organization  possesses 
information  or  has  the  expertise  in  an 
official  or  technical  capacity  to  analyze 
information  relating  to  the  investigation, 
trial  or  hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 


information  or  expert  analysis  or  to 
obtain  the  cooperation  of  a  prospective 
witness  or  informant  (3)  A  record 
relating  to  a  case  or  matter,  or  any  facts 
derived  therefrom,  may  be  disseminated 
in  a  proceeding  before  a  court,  grand 
jury,  administrative  or  rgulatory 
proceeding  or  any  other  adjudicative 
body  before  which  the  Civil  Rights 
Division  is  authorized  to  appear,  when 
the  United  States,  or  any  agency  or 
subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  litigation;  (4)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 

(a)  for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 

(b)  in  formal  or  informal  discovery 
proceedings;  (5)  a  record  relating  to  a 
case  or  matter  that  has  been  referred  for 
investigation  may  be  disseminated  to 
the  referring  agency  to  notify  such 
agency  of  the  status  of  the  case  or 
matter  or  of  any  determination  that  has 
been  made;  (6)  a  record  relating  to  a 
person  held  in  custody  or  probation 
during  a  criminal  proceeding  or  after 
conviction,  may  be  disseminated  to  any 
agency  or  individual  having 
responsibility  for  the  maintenance, 
supervision  or  release  of  such  person; 
(7)  a  record  may  be  disseminated  to  the 
United  States  Commission  on  Civil 
Rights  in  response  to  its  request  and 
pursuant  to  42  U.S.C.  1975d.;  (8)  a  record 
may  be  disseminated  to  volunteer 
student  workers  and  students  working 
under  a  work-study  program  as  is 
necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 


management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCieS  AND  PRACnCSS  FOR  STORNM. 
RETRIEVMQ,  ACCtSSINO,  RETAMMMO,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAQC: 

Information  in  this  system  is  stored  on 
index  cards,  in  file  jackets,  and  on 
computer  disks  or  tape. 


Information  is  retrieved  through  either 
use  of  an  index  card  system  or  logical 
queries  to  the  computer-based  system. 
Entries  are  arranged  alphabetically  by 
the  names  of  individuals  or 
organizations  that  have  been  involved  in 
possible  civil  rights  violations  either  as 
the  subject  of  investigations  by  the 
Department  or  as  victims  or 
complainants,  or  by  the  name  of  the 
Division  personnel  handling  the 
complaint.  (Complaints  received  from 
individuals  which  have  not  been 
investigated  by  the  Department  have  not 
been  systematically  indexed  and 
information  pertaining  to  such 
individuals  may  or  may  not  be 
retrievable.)  Information  on  such 
individuals  may  be  retrievable  from  the 
file  jackets  by  a  number  assigned  and 
appearing  on  the  index  cards. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable 
Departmental  security  regulations  for 
systems  of  records.  Only  a  limited 
number  of  staff  members  who  are 
assigned  a  specific  indentification  code 
will  able  to  use  the  computer  or  to 
access  the  stored  information. 

RETENTION  AND  disposal: 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  paper 
files  are  transferred  to  the  Federal 
Records  Center.  Suitland,  Maryland  and 
some  records  are  transferred  to 
computer  tape  and  stored  in  accordance 
with  Departmental  security  regulations 
for  system  of  records.  Final  disposition 
is  in  accordance  with  records  retirement 
of  destruction  as  scheduled  by  NARS. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Administrative  Management  Section 
Chief  Civil  Rights  Division.  United 
States  Department  of  Justice, 
Washington,  DC  20530. 

NOTIFICATION  PftOCEDURC: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C.  552a 
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(j)(2)  and  (k)(2).  Address  inquiries  to  the 
System  Manager  listed  above. 

RECOAO  ACCESS  MKKCOURES: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C  552a 
(j)(2)  and  (k)(2).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  retrievable  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked 
"Privacy  Access  Request"  Include  in 
the  request  the  full  name  of  the 
individual,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature  (28  CFR  16.41(b]),  the  subject 
of  the  case  or  matter  as  described  under 
"Categories  of  records  in  the  system," 
and  any  other  information  which  is 
known  and  may  be  of  assistance  in 
locating  the  record,  such  as  the  name  of 
the  civil  rights  related  case  or  matter 
involved,  where  and  when  it  occurred 
and  the  name  of  the  judicial  district 
involved.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  should 
be  directed  to  the  System  Manager 
listed  above. 

CONTESTINO  RECOnO  PROCEOUflES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
retrievable  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

NECORO  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  may  be  any  agency  or 
person  who  has  or  offers  information 
related  to  the  law  enforcement 
responsibilities  of  the  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
parts  of  this  system  from  subsections 
(c)(3),  (d),  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j){2)  and 
(k)(2).  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/CRT-002 

SYSTEM  name: 

Files  of  Applications  for  the  Position 
of  Attorney  with  the  Civil  Rights 
Division. 


SYSTEM  location: 

U.S.  Department  of  Justice:  Civil 
Rights  Division  (CRT),  10th  and 
Constitution  Avenue,  NW.,  Washington. 
DC.  20530. 

CATCQORtES  Of  MDIVIDUALS  COVERCO  SV  THt 

SYsme 

Persons  who  have  applied  for  a 
position  as  an  attorney  with  CRT. 

CATEGORIES  Of  RECORDS  W  THC  SYSTEM: 

The  system  may  contain  SF 171  forms, 
resumes,  referral  letters,  letters  of 
recommendation,  writing  samples, 
interview  notes,  internal  notes  or 
memoranda,  and  other  correspondence 
and  documents. 

AUTHORtTY  FOR  MAINTENANCC  Of  THC 
SYSTEM: 

The  records  in  this  system  of  records 
are  kept  under  the  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibilities  assigned  to 
CRT  under  28  CFR  0.50,  0.51. 

routine  USES  Of  RECORDS  MAINTAINED  IN 
THC  SYSTEM,  MCUKMNO  CATEGORIES  Of 
USERS  AND  THC  PURPOSES  Of  SUCH  USES: 

The  records  in  this  system  are  used  by 
employees  and  officials  of  the 
Department  in  making  employment 
decisions.  If  an  individual  is  hired,  the 
records  may  become  part  of  his  or  her 
Official  Personnel  Folder. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,,  grand  jiuy,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  the  Civil 
Rights  Division  is  authorized  to  appear, 
when  the  United  States,  or  any  agency 
or  subdivision  thereof,  is  a  party  to 
htigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  in  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  or  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  of  Members  of 
Congress.  Information  in  the  system 


may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RCTMCVINO,  ACCCSSmO,  RETAINING,  AND 
DMPOSINO  Of  RECORDS  IN  THC  SYSTEM: 

STORAOC: 

Records  in  the  system  are  primarily 
original  papers  or  reproduction^  or 
copies  thereof.  The  system  consists  of 
nies  pertaining  to  individual  applicants. 

rctricvabiuty: 

Information  is  retrieved  by  using  an 
applicant's  name. 

safeguards: 

Information  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  rules  and  procedures 
governing  access,  production  and 
disclosure  of  any  materials  contained  in 
its  offical  files. 

RETENTION  AND  DISPOSAL: 

Information  is  retained  in  the  system 
until  a  final  employment  decision  is 
made  or  until  such  time  as  CRT  is 
notified  by  the  applicant  that  he  or  she 
is  no  longer  interested  in  or  available  for 
the  position.  If  an  individual  is  hired, 
some  or  all  of  the  records  may  become 
part  of  his  or  her  Official  Personnel 
Folder. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assitant  Attorney  General; 
Civil  Rights  Division;  U.S.  Department  of 
Justice;  Washington,  D.C.  20530. 

NOTinCATION  PROCEDURE: 

Address  inquiries  to  the  Assitant 
Attorney  General;  Civil  Rights  Division; 
U.S.  Department  of  Justice;  Washington, 
D.C.  20530. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  sytem  shall  be  made  in  writing  with 
the  envelope  and  the  letter  clearly 
marked  'Privacy  Access  Request.'  The 
request  should  include  the  name  of  the 
applicant  and  the  position  applied  for. 
The  requester  will  also  provide  a  return 
address  for  transmitting  the  information. 
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Access  requests  will  be  directed  to  the 
System  Manager  listed  above. 

CONTCSTINO  RECOnO  PfiOCEOURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  concisely  what  information  is 
being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  generally  are  the  applicants, 
persons  referring  or  recommending  the 
applicant,  and  employees  and  officials 
of  the  Department. 

SYSTEItS  EXEMTTEO  FROM  CERTAIN 
mOVISIOMS  OP  THE  ACT: 

None 
jusncE/CRT-eos 

SYSTEM  NAME 

Civil  Rights  Case  Load  Evaluation 
System — Time  Reporting  System. 

SYSTEM  LOCATIOM: 

United  States  Department  of  Justice, 
10th  and  Constitution  Avenue,  NW.. 
Washington,  D.C.  20530. 

CATEOORieS  or  INDIVIDUALS  COVERED  BY  THE 


Attorneys  and  paralegals  of  the  Civil 
Rights  Division  of  the  United  States 
Department  of  Justice. 

CATEOORIBS  OR  RECORDS  «l  THE  SVSTOI: 

The  system  contains  the  names  of 
Division  attorneys  and  psralegals  and 
their  assignments  and  allocation  of  work 

time. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  records  in  this  system  are  kept 
under  the  authority  of  44  U.S.C.  3101  and 
in  the  ordinary  course  of  fulfilling  the 
responsibilities  assigned  to  CRT  under 
28  CFR  0.50, 0.51. 

ROUTINE  uses  OF  RtOOROS  NUUNTAMBD  IN 
THE  SYSTEM,  INCUMMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Civil  Rights  Division  personnel  use 
this  system  of  records  to  keep  track  of 
resources,  i.e.,  to  determine  Civil  Rights 
Division  allocations  of  resources  and 
professional  time  to  individual 
assignments  of  cases  and  broad 
categories  of  cases  (e.g..  voting  criminal, 
enforcement),  and  to  assist  in  preparing 
budget  requests  and  other  reports  which 
may  be  submitted  to  the  Attorney 
General  or  the  Congress. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 


court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  the  Civil 
Rights  Division  is  authorized  to  appear, 
when  the  United  States,  or  any  agency 
or  subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Divison  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
or  the  case  of  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CFT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration.  A 
record  from  the  system  of  records  may 
be  disclosed  to  the  National  Archives 
and  Records  Administration  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCISS  AND  PRACTICES  FOR  STORINO, 
RCTRIEVINO,  ACCESSMM,  RETAHMNO,  AND 
DISPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Records  are  stored  on  computer  disks. 

RE  I RWV  ABILITY: 

Information  is  retrieved  by  the  names 
of  attorneys  or  paralegals 

SAFBQUAROS: 

Information  contained  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  security  regulations  for 
systems  of  records.  Access  to  the 
records  is  limited  to  thos:  employees 
whose  official  duties  rtKjuire  such 
access. 

RETENTION  AND  DISPOSAL: 

Information  contained  in  the  record 
system  remains  on  the  computer  disks 
indefinitely 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Administrative  Management  Section 
Chief,  Civil  Rights  Division.  United 
States  Department  of  Justice.  10th  and 
Constitution  Avenue.  NW..  Washington, 
D.C.  20530. 


NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record 
retrievable  in  this  system  shall  be  made 
in  writing,  with  the  envelope  and  letter 
clearly  marked  "Privacy  Access 
Request."  Include  in  the  request  the  full 
name  of  the  individual  involved,  his  or 
her  current  address,  date  and  place  of 
birth,  and  notarized  signature  (28  CFR 
16.42(b)),  and  any  other  information 
which  is  known  and  may  be  of 
assistance  in  locating  the  record.  The 
requester  should  also  provide  a  return 
address  for  transmiting  the  information. 
Access  to  request  should  be  directed  to 
the  system  manager  listed  above. 

CONTESTING  WECOWO  PWOCEDUREI. 

Individuals  desiring  to  contest  or 
amend  their  records  should  direct  their 
request  to  the  system  manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it.  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATFOORM  S 

Information  on  time-allocation  is 
provided  by  Civil  Rights  Division 
attorneys  and  paralegals. 


SYSTEMS  EXEMPTED  ( 
PROVISIONS  OF  THE  act: 

None. 

jusTicE-cfrr-004 


Registry  of  Names  of  Interested 
Persons  Desiring  Notification  of 
Submissions  under  Section  5  of  the 
Voting  Right  Act 

SVSIIM  LOCATION: 

U.S.  Department  of  Justice,  Civil 
Rights  Division  (CRT),  52(7  First  Street, 
NW.,  Washington,  D.C.  20530  and  U.S. 
Department  c^ Justice,  10th  Br 
Constitution.  NW..  Washington.  D.C. 
20530. 


system: 


Persons  who  have  requested  that  the 
Attorney  general  send  them  notice  of 
submissions  under  Section  5  of  the 
Voting  Rights  Act  of  1965.  42  U.S.C 
1973c. 


CATEGORIES  OF  RSCORDE  W  THE  SVSTCM: 

The  Registry  contains  the  name, 
address  and  the  telephone  nimibers  of 
interested  parties  and.  where 
appropriate,  the  area  or  areas  with 
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respect  to  which  notiFication  was 
requested  by  such  persons. 


AUTHOmrV  FOR  MAINTENANCE  Of  THE 

svstem: 

46  FR  877  (1981)  codified  in  28  CFR 
51.30.  42  U.S.C.  1973c.  5  U.S.C.  301  and 
28  U.S.C.  509.510. 

routine  uses  of  records  maintained  in 
the  system,  incluoinq  cateooaies  of 
users  and  the  purposes  of  such  uses: 

The  Registry  is  used  to  identify 
persons  interested  in  receiving  notice  of 
Section  5  submissions  and  to  comply 
with  their  requests.  The-Registry  may  be 
used  to  notify  the  persons  listed  therein 
of  any  proposed  changes  in  the 
"Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965."  46  FR  870  (1981)  codified  in  28 
CFR  Part  1.  and  to  solicit  their 
comments  with  respect  to  any  such 
proposed  changes. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  the  Civil 
Rights  Division  is  authorized  to  appear, 
when  the  United  States,  or  any  agency 
or  subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  work-study  program  as  is 
necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquires  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 


Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORINQ 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Names  are  stored  in  a  card  file 
system,  and  an  automated  addresser. 

RnHIEVABIUTY: 

Records  in  this  system  are  retrievable 
by  the  names  of  interested  persons  or 
organizations. 

SAFEGUARDS: 

Information  in  the  system  is 
safeguarded  in  accordance  with 
Departmental  rules  and  procedures 
governing  access,  production  and 
disclosure  of  any  materials  contained  in 
its  official  Bles. 

RETENTION  AND  DISPOSAL: 

An  individual  or  organizational  name 
is  retained  in  the  Registry  until  such 
time  as  that  person  or  organization 
request  that  the  name  be  deleted. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Voting  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice 
Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to:  Assistant 
Attorney  General.  Civil  Rights  Division. 
U.S.  Department  of  Justice,  Washington. 
D.C.  20530. 

RECORD  ACCESS  PROCEDURES: 

This  system  contains  no  information 
about  any  individual  other  than  as 
described  in  Category  of  Record  above. 
Persons  whose  names  appear  on  the 
Registry  may  have  access  thereto  or 
have  their  names  and  other  information 
pertaining  to  them  deleted  or  modified 
upon  a  request  of  the  same  nature  as 
indicated  in  46  FR  877  (1981)  Codified  in 
28  CFR  51.30. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  in  the  Registry 
are  those  persons  or  organizations 
whose  names  appear  therein  by  virtue 
of  their  having  requested  inclusion  in 
the  Registry  pursuant  to  46  FR  877(1981) 
codified  in  28  CFR  51.30. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
JUSTICE/CRT-007 


SYSTEM  NAMC 

Files  on  Employment  Civil  Rights 
Matters  Referred  by  the  Equal 
Employment  Opportunity  Commission. 

SYSTEM  location: 

U.S.  Department  of  Justice:  Civil 
Rights  Division.  10th  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20530. 

categories  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  seeking  employment  or 
employed  by  a  state  or  a  political 
subdivision  of  a  state  who  have  filed 
charges  alleging  discrimination  in 
employment  with  the  Equal  Employment 
Opportunity  Commission  (hereinafter 
EEOC)  which  have  resulted  in  a 
determination  by  EEOC  that  there  is 
probable  cause  to  believe  that  such 
discrimination  has  occurred,  and 
attempts  by  EEOC  at  conciliation  have 
failed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  may  contain  copies  of 
charges  filed  with  EEOC;  copies  of 
EEOC's  "determination"  letters,  letters 
of  transmittal  from  and  to  EEOC, 
analyses  or  evaluations  summarizing  the 
charge  and  other  materials  in  the  EEOC 
file,  internal  memoranda,  attorney  notes, 
and  copies  of  "right  to  sue"  letters 
issued  by  the  Civil  Rights  Division 
(CRT).  Charges  relate  to  allegations  of 
employment  discrimination  by  public 
employers  filed  by  individual 
complainants  which  have  been  referred 
to  the  Department  of  Justice  by  EEOC 
pursuant  to  42  U.S.C.  2000e-5(r}(l)  or 
5(f)(2),  or  to  allegations  of  a  pattern  or 
practice  of  violations  of  the  Equal 
Employment  Opportunity  Act  by  a 
public  employer  which  have  been 
referred  to  the  Department  of  Justice  by 
EEOC  pursuant  to  42  U.S.C.  2000e-6. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

system: 

The  records  in  this  system  of  records 
are  kept  under  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  fulfilling 
the  responsibilities  assigned  to  CRT 
under  28  CFR  0.50,  0.51. 

ROUTINE  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  system  is  used  by  employees  and 
officials  of  the  Department  to  make 
decisions  regarding  prosecution  of 
alleged  instances  of  employment 
discrimination,  to  issue  right  to  sue 


letters  on  behalf  of  individuals;  to  make 
policy  and  planning  determinations;  to 
prepare  annual  budget  requests  and 
justirications;  to  prepare  statistical 
reports  on  the  work  product  of  the 
Employment  Litigation  Section  and  to 
carry  out  other  authorized  internal 
functions  of  the  Department.  If  the 
Department  has  determined  to  initiate 
an  investigation  or  litigate  a  matter 
referred  by  EEOC  the  records  pertaining 
to  that  matter  are  not  contained  in  the 
system.  Such  records  and  their  routine 
uses  are  described  under  the  notice  for 
the  system  named:  Central  Civil  Rights 
Division  Index  File  and  Associated 
Records. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  the  Civil 
Rights  Division  is  authorized  to  appear, 
when  the  United  States,  or  any  agency 
or  subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Releases  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  detemyned  that  release  of 
the  speciflc  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NAAR)  in  records 
management  inspections  conducted 


under  the  authority  of  44  U.S.C.  2904  and 
2906. 

rOUCIES  AND  PRACTICES  FOR  rfORINQ, 

RETmEviNO,  Acccssma,  retajninq,  and 
disposing  of  records  in  the  system: 

storage: 

Information  in  the  systems  is  stored 
on  index  cards,  in  file  jackets,  and  in 
computer  disks  which  are  maintained  by 
the  Employment  Litigation  Section,  Civil 
Rights  Division.  If  the  charge  related  to  a 
public  educational  agency  or  institution 
and  was  filed  before  September  1977, 
such  information  may  be  maintained  by 
the  Educational  Opportunities  Section, 
Civil  Rights  Division. 

retrievabiuty: 

Information  is  retrieved  primarily  by 
using  the  appropriate  Department  of 
Justice  file  number,  or  the  name  of  the 
charging  party,  or  the  state  in  which  the 
alleged  discrimination  occurred  or 
through  other  logical  queries  to  the 
computer  based  system. 

safeguards: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable 
Departmental  sercurity  regulations  for 
systems  of  records.  Only  a  limited 
number  of  staff  members  who  are 
assigned  a  specific  identlHcation  code 
will  be  able  to  use  the  computer  or  to 
access  the  stored  information. 

retention  and  disposau 

If  the  Department  determines  not  to 
prosecute  a  matter  referred  by  the 
EEOC.  the  records  transmitted  with  the 
referral  are  returned  to  the  EEOC.  Other 
records  in  the  system  are  kept  for 
routine  use  by  the  Department  and  when 
no  longer  needed  are  sent  to  the  Federal 
Records  Center  or  are  destroyed  in 
accordance  with  records  retention  and 
disposal  schedules  as  established  by  the 
National  Archives  and  Records  Service. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  Washington,  D.C.  20530. 

NOTinCATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 
with  the  envelope  and  letter  clearly 
marked  "Privacy  Access  Request."  The 
request  should  indicate  the  state  where 
the  alleged  employment  discrimination 
took  place  and  the  employer  to  which 
the  charge  was  related.  The  requester 
should  also  provide  the  full  name  of  the 
individual  involved,  his  or  her  current 


address,  date  and  place  of  birth, 
notarized  signature  (28  CFR  16.41(b)). 
any  other  known  information  which  may 
be  of  assistance  in  locating  the  record, 
and  a  return  address  for  transmitting  thp 
information.  Access  requests  will  be 
directed  to  the  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it.  and  the  proposed 
amendment  to  the  information  sought. 
Disclosure  of  part  of  the  material  in  this 
system  may  be  prohibited  by  42  U.S.C. 
2000e-5(b).  42  U.S.C.  2000e-8(e)  and  44 
U.S.C.  3510(b}.  Part  of  this  system  is 
exempted  from  access  and  contest 
under  5  U.S.C.  552a(k)(2). 

RECORD  SOURCE  CATEGORIES: 

Sou;-ce  of  information  in  this  system 
are  charging  parties,  information 
compiled  and  maintained  by  EEOC,  and 
employees  and  officials  of  the 
Department  of  Justice  responsible  for 
the  disposition  of  the  referral  request. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  ^ 

PROVISIONS  OF  THE  ACT. 

The  Attorney  General  has  exempted 
the  system  from  subsection  9d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552{k)(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/CRT-009 

SYSTEM  name: 

Civil  Rights  Division  Travel  Reports. 

SYSTEM  LOCATION: 

United  States  Department  of  Justice, 
10th  and  Constitution  Avenue,  NW., 
Washington.  D.C.  20530. 

CATEGORIES  OF  INOIVIDUAI.S  COVERED  BY  THE 
SYSTEM: 

All  persons  who  have  filed  travel 
authorization  forms  or  travel  voucher 
forms  for  official  travel  on  behalf  of  the 
Civil  Rights  Division  (CRT). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information 
concerning  travel  expenditures  which 
were  recorded  on  travel  authorization 
forms  (Form  OBD-1)  and  travel  voucher 
forms  (Forms  OBD-157  and  SF-1012)  by 
CRT  employees  or  other  persons 
authorized  to  travel  for  CRT  and 
submitted  to  the  Budget  and  Finance 
Branch  of  CRT  from  Fiscal  Year  1972  to 
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the  present.  The  computerized  data 
covers  fiscal  years  1972  through  1981. 

AVTMOHITY  FOII  MAINTBUUICC  OF  THE 
SVSTEir 

The  records  in  this  system  of  records 
are  kept  under  the  authority  of  44  U3.C 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibilities  assigned  to 
CRT  under  28  CFR  OSa  aSl. 

ROVTINE  USES  OF  RECORDS  HAINTAINED  M 
THE  SYSTEM,  INCLUDNIO  CATCOORIES  OF 
USERS  AND  THE  FUNF08BS  OF  SUCH  USES: 

The  records  in  this  system  are  used  to 
make  periodic  and  special  reports  to  the 
Administrative  Management  Section, 
Civil  Rights  Division,  and  to  the  Budget 
and  Finance  Branch.  Civil  Rights 
Division,  for  use  in  controlling  and 
reviewing  CRT  expenditures.  Copies  of 
individual's  reports  may  be  disclosed  to 
the  individual  when  appropriate  forms 
are  not  submitted  folloiwing  a  return 
from  travel  status. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  the  Civil 
Rights  Division  is  authorized  to  appear, 
when  the  United  States,  or  any  agency 
or  subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  Utigation.  A  re9ord 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  w 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  pro-am  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  speciHc  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  to  CRT 
.  records. 


Release  of  information  to  the  National 
Archives  and  Records  Administration:  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

FOUCieS  AND  FRACnCSS  FOR  STOMNO, 
RETRtEVINO,  ACCESSMO,  RET AMUMO,  AMD 
DISPOSINC  OF  RECORDS  IN  THE  8YSTEM: 

STORiKK: 

Records  in  the  system  are  stored  on 
magnetic  tape  and  on  computer  punch 
cards,  on  monthly  and  periodic  and 
special  reports  printed  on  computer. 
Individual  vouchers  and  travel 
authorization  forms  are  stored  in  file 
jackets. 


Records  in  this  system  are  retrieved 
by  the  names  of  those  individuals 
identified  under  the  caption  "Categories 
of  individuals  covered  by  the  system." 


SAI 

Information  in  the  system  is 
unclassified.  However,  the  records  are 
protected  in  accordance  with  applicable 
Department  security  regulations  for 
systems  of  records.  Records  are  stored 
in  lodced  cabinets  and  access  to  the 
computer  is  limited  to  those  personnel 
who  have  a  need  for  access  to  perform 
their  official  duties. 


RETENTIONi 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  not  longer 
needed  on  an  active  basis,  the  records 
are  transferred  to  computer  tape  and 
stored  in  accordance  with  Departmental 
security  regulations  for  systems  of 
records.  Final  disposition  will  be  in 
accordance  witii  records  retirement  or 
destruction  as  scheduled  by  NARS. 


SYSTEIf  MANAaER^S)  AND  i 

Administrative  Management  Section 
Chief  Civil  Rights  Division,  United 
States  Department  of  Justice, 
Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  by  former  employees  for 
access  to  records  in  this  system  may  be 
made  in  writing  with  the  envelope  and 
letter  clearly  marked  "Privacy  Act 
Request".  The  request  should  clearly 
state  the  dates  on  which  official  travel 
was  taken.  The  requestor  should  also 
provide  the  full  name  of  the  individual 
involved,  bis  or  her  current  address. 


date  and  place  of  birth,  notarized 
signature  {28  CFR  16.41(b)),  any  other 
known  information  which  may  be  of 
assistance  in  locating  the  record,  and  a 
return  address  for  transmitting  the 
information.  Access  requests  will  be 
directed  to  the  System  Manager.  Present 
employees  may  request  access  by 
contacting  the  System  Manager  directly. 

CONTBCTINO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  to  the  iilformation  sought. 

RECORD  aOURCE  CATBOCNHES: 

Sources  of  information  are  the  Civil 
Rights  Division  employees  and  other 
authorized  persons  who  file  travel 
authorization  and  travel  voucher  forms. 

t  EXEMPTED  FROM  CERTAIN 
FINE  ACT 

None. 
JUSTICE/CRT-Olf 

SYSTEM  NAME: 

Freedom  of  inSonnation;  Privacy  Act 
Reconfe. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Civil 
Rights  Division,  10th  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20530 
and  Federal  Record  Center,  Suitland. 
Mary /and  20409. 

CATBOORIES  OF  WOtVIBUALS  COVERED  DY  THE 

SYSTEM: 

Persons  who  request  drsclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act;  persons  who  request 
access  to  or  correction  of  records 
pertaining  to  themselves  contained  in 
Civil  Rights  Division  systems  of  records 
pursuant  to  the  Privacy  Act;  and  where 
applicable,  persons  about  whom  records 
have  been  requested  or  about  whom 
information  is  contained  in  requested 
records. 

CATEOORIES  OF  RECORDS  IN  THE  SVS1CM: 

The  system  contains  copies  of  all 
Freedom  of  Information/Privacy  Act 
requests  received  by  the  Civil  Rights 
Division  since  January  1, 1975,  copies  of 
CRT  responses  to  the  requesters, 
internal  memoranda  and 
correspondence  related  to  the  requests, 
copies  of  the  documents  responsive  to 
the  requests,  and  records  of  appeals  or 
litigation. 


AUTMOmTY  FON  MAIMTCNANCC  OF  THI 
SYSTEM: 

This  system  is  established  and 
maintained  pursuant  to  44  U.S.C  3101 
and  is  maintained  to  implement  the 
provisions  of  5  U.S.C.  552  and  552a  and 
the  provisions  of  28  CFR  16.1  et  seq.  and 
28  CFR  16.40  et  seq. 

Rourme  uses  op  recohos  mamtamed  in 

THE  system,  INCLUDINO  CATIOOfHES  OF 

users  and  the  purposes  of  such  uses: 
A  record  maintained  in  this  system 
may  be  disseminated  as  a  routine  use  of 
such  record  as  follows:  (1)  A  record  may 
be  disseminated  to  a  Federal  agency 
which  furnished  the  record  for  the 
purpose  of  permitting  a  decision  as  to 
access  or  correction  to  be  made  by  that 
agency,  or  for  the  purpose  of  consulting 
with  that  agency  as  to  the  propriety  of 
access  or  correction;  (2)  a  record  may  be 
disseminated  to  any  appropriate 
Federal.  State,  local,  or  foreign  agency 
for  the  purpose  of  verifying  the  accuracy 
of  information  submitted  by  an 
individual  who  has  requested 
amendment  or  correction  of  records 
contained  in  systems  of  records 
maintained  by  the  Civil  Rights  Division; 
(3)  A  record  may  be  disseminated  to 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties;  (4)  a  record 
relating  to  this  system,  or  any  facts 
derived  therefrom,  may  be  disseminated 
in  a  proceeding  before  a  court,  grand 
jury,  administrative  or  regulatory 
proceeding  or  any  other  adjudicative 
body  before  which  the  Civil  Rights 
Division  is  authorized  to  appear,  when 
the  United  States,  or  any  agency  or 
subdivision  thereof,  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Civil  Rights  Division  to  be  arguably 
relevant  to  the  litigation;  and  (5)  a 
record  relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

release  of  information  to  the  news 
media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  )ustice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 


a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OF  INFORMATION  TO  MCMKRS  OF 
CONGRESS: 

Information  in  the  system  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  Members  of  Congress  on 
behalf  of  individual  constituents  that  are 
sublects  of  CRT  records. 

RELEASE  OF  INFORMATION  TO  THE  NATKMtAi, 
ARCHIVES  AND  RECORDS  ADMINISTRATION: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U3.C  2904  and 
2906. 

t 

POUCIES  AND  PRACnceS  FOR  STORNta, 
RETMCVINa,  ACCESSIWO,  RETAWNNO,  AND 
OISPOSINO  OF  RECORDS  IN  TM*  tVrrEM: 

STORAOC: 

A  record  contained  in  this  system  is 
stored  manually  in  alphabetical  order  in 
file  cabinets,  in  chronological, 
cumulative,  notebooks,  and  on  disks 
automated  ofHce  equipment. 

RrrRIEVABIUTV: 

A  record  is  retrieved  by  the  name  of 
the  individual  or  person  making  a 
request  for  access  or  correcticui  of 
records. 

SAFEOUAROS: 

Access  to  records  is  limited  to 
personnel  of  the  FOl/PA  Branch  of  the 
Civil  Rights  Division  and  known 
Department  of  Justice  personnel  who 
have  a  need  for  the  record  in  the 
performance  of  their  duties.  The  records 
are  safeguarded  and  protected  in 
accordance  with  applicable 
Departmental  rules. 

RETENTION  AND  DISPOSAL* 

Currently  there  are  not  provisions  for 
disposal  of  records  contained  in  this 
system. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  10th  and  Constitution  Avenue, 
NW.,  Washington.  D.C.  20530. 

NOTinCATION  PROCEDURE: 

Parts  of  this  system  are  exempted 
from  this  requirement  under  5  U.S.C. 
552a  (jK2)  or  (k)(2).  Address  inquires  to 
the  Syst-em  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Parts  of  this  system  are  exempted 


from  this  requirement  under  5  U.SXl 
552a  (i)(2),  or  (k)(2).  To  the  extent  that 
this  system  of  records  is  not  subiect  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received  A  request 
for  access  to  a  record  contained  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearty  marked 
"Privacy  Access  Request".  Include  in 
the  request  the  name  of  the  individual 
involved,  his  birth  date  and  place,  or 
any  other  information  which  is  kno¥vn 
and  may  be  of  assistance  in  locating  the 
record.  The  requester  shall  also  provide 
a  return  address  for  transmitting  the 
information.  Access  requests  should  be 
directed  to  the  System  Manager  Usted 
above. 


CONTESTWa  RKONO  I 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
maintained  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEOORIEt: 

Sources  of  information  contained  in 
this  system  are  the  individuals  and 
persons  making  requests,  the  systems  of 
records  searched  in  the  process  of 
responding  to  request,  and  other 
agencies  referring  requests  for  access  to 
or  correction  of  records  originating  in 
the  Civil  Rights  Division. 

SYSTEMS  EXEMPTED  FROM  CStTAM 
PROVISIONS  OF  THE  ACT 

Records  secured  from  other  Civil 
Rights  Division  systems  of  records  have 
been  exempted  frx)m  the  provisions  of 
the  Privacy  Act  to  the  same  extent  as 
the  systems  of  records  from  which  they 
were  obtained.  The  Attorney  General 
has  also  exempted  certain  categories  of 
records  in  the  system  pursuant  to  the 
provisions  of  5  U.S.C.  552a  (j}(2)from 
subsections  (c)(3f,  (d),  and  (g)  of  5  U.S.C 
552a;  in  addition,  certain  categories  of 
records  are  exempted  pursuant  to  the 
provisions  of  5  US.C.  552a  (k)(2)from 
subsections  (c)(3),  and  (d)  of  5  U.S.C 
552a.  These  exemptions  apply  to  the 
extent  the  records  contained  in  the 
system  reflect  investigatory  law 
enforcement  information.  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553  (b),  (c). 
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and  (e)  and  have  been  published  in  the 
Federal  Register. 

(FR  Doc.  85-29658  Filed  12-16-85:  8:45  am) 

MLLMQCOOC  4410-OMI 

Antttnist  Divtoion 

NotiM  Pursuant  to  the  National 
CoopraWv  Research  Act  of  1984; 
West  Virginia  Univaraity/lndustry 
Cooperative  Research  Center 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C  4301.  et  seq..  Pub.  L.  No.  98-^162 
("the  Act"),  the  West  Virginia 
University/Industry  Cooperative 
Research  Center  ("the  Center")  has  filed 
a  written  notification  simultaneously 
with  the  Attorney  Genera!  and  the 
Federal  Trade  Commission  disclosing: 
(1)  The  identities  of  the  parties  to  the 
venture,  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
involung  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  fb 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties  to 
the  venture  and  its  general  areas  of 
planned  activities  are  given  below. 

The<]enter  is  comprised  of: 

(1)  West  Virginia  University,  a  land- 
grant,  non-profit  educational  institution 
of  the  State  of  West  Virginia  with  its 
principal  location  at  Morgantown.  West 
Virginia  2650&-6001: 

(2)  Mosanto  Company,  a  Delaware 
corporation  with  its  principal  place  of 
business  at  800  North  Lindbergh  Blvd.. 
St  L,ouis.  Missouri  63167; 

(3)  E.L  duPont  de  Nemours  & 
Company,  a  Delaware  corporation  with 
its  principal  place  of  business  at  1007 
Marlcet  Street  Wilmington,  Delaware 
19898: 

(4)  The  Standard  Oil  Company,  an 
Ohio  corporation  with  its  principal  place 
of  business  at  200  Public  Square, 
Cleveland,  Ohio  44114-2375;  and 

(5)  Union  Carbide  Corporation,  a  New 
Yoric  corporation  with  its  principal  place 
of  business  at  Old  Ridgebury  Road. 
Danbury,  Connecticut  06917. 

The  parties  entered  into  collaborative 
agreements  on  or  after  August  14. 1985. 
to  conduct  research  and  stimulate 
industrial  innovation  in,  and  othewise  to 
develop,  the  field  of  fiuidization  and 
fluid  particle  science. 
loMph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc  85-29837  Filed  12-16-85:  8:45  ainj 
MUMG  COOC  M10-«1-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sulwtances;  Registration;  At>l>ott 


By  Notice  dated  October  1, 1985,  and 
published  in  the  Federal  Register  on 
October  7. 1985;  (50  FR  4(»00),  Abbott 
Laboratories,  14tfi  Street  and  Sheridan 
Road,  Attention:  Customer  Service  D- 
345.  North  Chicago,  Illinois  60064.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substance  listed  below: 


Oiug 

Sdwduto 

P«nlo<)«tiiW  t^Zm. 

II 

douge  tonna)  (9273). 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
9  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  December  11, 1985. 
Gena  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  85-29605  Filed  2-16-85:  8:45  am] 

MLUNO  COM  44t0-0»4l 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration; 
Dupont  Pharmaceuticals 

By  Notice  dated  October  16, 1985,  and 
published  in  the  Federal  Register  on 
October  25. 1985;  (50  FR  43472).  Dupont 
{Pharmaceuticals.  1000  Stewart  Avenue, 
Garden  City.  New  York  11530.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Onig 

Sdwdul* 

Oiiyeodooe  (9143) 

HydroctxJooe  (9193) 

O*imorpnone  (9652) 

M 
N 
N 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 


registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  December  11, 1985. 
G«MiLHaidip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(FR  Doc.  65-29805  Filed  2-16-65:  8:45  am] 

■NJJNQ  COOC  4410-Oa-M 


DEPARTMENT  OF  LABOR 
Office  of  ttw  Secretary 

Agency  Recordkeeping/Reportlng 
Requirsments  Under  Revlsw  l>y  ttie 
Office  of  Management  and  Bu<H|ot 
(OMB) 

Background.  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  On  each 
Tuesday  and/or  Firday,  as  necessary, 
the  Department  of  Labor  will  publish  a 
list  of  the  Agency  recordkeeping/ 
reporting  requirements  under  review  by 
the  Office  of  Management  and  Budget 
(OMB)  since  the  last  list  was  published. 
The  list  will  have  all  entries  grouped 
into  new  collections,  revisions, 
extension,  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
the  particular  submission  they  are 
interested  in.  Each  entry  may  contain 
the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  O^icer. 
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Paul  E.  Larson,  Telephone  202  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
1301,  Washington,  D.C.  20210. 
Comments  should  also  be  sent  to  the 
OMB  reviewer,  Nancy  Wentzler, 
Telephone  202-395-6800,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3208,  Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Reinstatement 

Employment  and  Training 

Administration 
Title  20  CFR  Part  601.  Administrative 

Procedures 
ETA-RC71 

On  Occasion  : .  ■  - 

State  or  local  government 
3,068  responses;  52  hours 

Requires  states  to  submit  copies  of 
their  unemployment  compensation  laws 
for  approval  by  the  Secretary  of  Labor, 
as  well  as  all  relevant  state  materials 
which  allow  the  Secretary  to  make  finds 
required  by  the  Internal  Revenue  Code 
of  1954,  the  Social  Security  Act,  and  the 
Wagner-Peyser  Act. 

Occupational  Safety  and  Health 

Administration 
Access  to  Employee  Exposure  and 

Medical  Records 
1218-0065;  OSHA  243 
On  occasion,  annually 
Businesses  or  other  for  profit,  small 

businesses  or  organizations 
1,170.979  respondents;  1.502.275  hours;  0 

forms 

This  standard  requires  employers  to 
preserve  and  provide  access  to  records 
associated  with  employees'  exposure  to 
toxic  chemicals  and  harmful  physical 
agents.  Employee  records  and  access  to 
them  are  critically  important  to  the 


detection,  treatment  and  prevention  of 
occupational  illness  and  disease. 

Occupational  Safety  and  Health 

Administration 
Occupational  Exposure  to  Noise 
1218-0048:  OSHA  238 
On  occasion 
Businesses  or  other  for  profit;  federal 

agencies  or  employees;  small 

businesses  or  organizations 
311,004  respondents;  8,388,093  hours;  0 

forms 

This  standard  requires  employers  to 
establish  and  maintain  accurate  records 
of  employee  exposure  to  noise  and 
audiometric  testing  performed  in 
compliance  with  the  provisions  of  the 
standard.  These  records  are  used  by  the 
physician,  employer,  employee  and  the 
Government  to  determine  whether 
occupation-related  hearing  loss  has 
occurred,  to  prevent  further 
deterioration  of  hearing,  and  to 
determine  the  effectiveness  of  the 
employer's  hearing  conservation 
program. 

Signed  at  Washington.  DC.  this  12th  day  of 
December  1985. 
Paul  E.  LaraoB, 

Departmental  Clearance  Officer. 
|FR  Doc.  85-29823  Filed  12-16-85:  8:45  am] 

BILUNO  CODE  4S10-2A-M 


AH  Items  Consumer  Price  Index  for  All 
Urban  Consumers,  United  States  City 
Average 

Pursuant  to  the  requirements  of  Pub. 
L.  95-602, 1  hereby  certify  that  the 
Consumer  Price  Index  for  All  Urban 
Consumers  rose  by  3.2  percent  between 
October  1984  and  October  1985  from  a 
level  of  315.3  (1967  =  100)  in  October 
1984  to  a  level  of  325.5  (1967  =  100)  in 
October  1985. 

Signed  at  Washington.  DC.  on  the  6fh  day 
of  December  1985. 
Wiiliam  E.  Bn>ck. 
Secretary  of  Labor. 
[FR  Doc.  85-29821  Filed  12-15-85;  8:45  am] 
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Employment  and  Training 
Administration 

Investigations  Regarding         - 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

Tlie  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  23, 1985. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below. 
net  later  than  December  23, 1985. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  DC.  this'Qth  day  of 
December  1985. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PeWtonar  Unkm/worhara  or  tomiac  awtftan  ol— 


Bern  Energy  Umes  Inc..  Cambra  Slop*  Mkw  33  (warkars).. 

Bowa  Catcada  Co»p.  JUPW) 

Cytemp  SfwaaMy  Staat  ON..  Cyctep  Cop.  (USWA) 

Ene  Pr«««  Systama  (company) 

Evenman  Mtg  Co  (company) __ _ 

George  Manutaatemg  Co  (H.6WU) ..... 

Hutly  Sports  (msfkafs) 


Inlemalional  Hal  Go  (workers).. 

Ouldoor  Venlwe  Corp  (ACTV«J)_____ 

P  and  L  ^jport«>i»ear  Co..  Inc.  (H.QWU( 

PMDH  Enterpriaa  (company) 

Plymounl  locowoMxa  Wtorka,  Inc.  (owtan)- 
Mam  Tan,  inc.  (wmtiara) . 


Location 


Ebenaburg.  PA. 
Runriord.  ME... 
BndgavMe.  PA. 

Erie.  PA 

Denver,  CO 

Boston.  MA 

MihMHilkee.  Wl 
LutesvMa.  MO.. 

Slawna.  KY 

Boalon,  MA...„. 

Boies.  ID 

Ptymoolfi,  OH.. 
Brootdyn.  NY... 


Date 


12/4/8S 

12/4/8S 

11/28/86 

12/6/85 

12/6/85 

11/2S/8S 

11/26/86 

11/29/85 

11/27/85 

12/4/85 

12/4/85 

11/27/65 

t1/29/66 


Date  of 
peMon 


11/27/85 

11/8/85 

11/22/85 

12/2/85 

11/20/85 

11/27/85 

11/19/85 

11/20/85 

11/25/85 

12/2/85 

12/1/85 

11/23/85 

11/25/85 


Petition  No. 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 


16.747 
16.748 
18,749 
16,750 
16,751 
16,752 
16,753 
16,754 
16,755 
16.756 
16,757 
16,758 
16,759 


Articles  produced 


Mataliurgicai  coal. 

Paper  tor  magames 

Stainless  sieel  bars,  bilets.  sheets. 

Hydrautic  ar>d  mechanical  lormng  presses. 

Farm  implements. 

Ladies  stacks  and  skirts 

Exareiaa  aqupmenl 

Heackware 


Conbactor  ladies  sportswear 

Mactwia  Mokng,  toy  hobby  engine  parts 

Fork  kft  trucks. 

Robes — beach,  house  and  chMren. 
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Al>«>ENO<x— Continued 


PMtonar  Unon/tMvkan  or  tormar  workers  ol— 

Location 

OM* 

Drtaot 
pMHon 

P•»or^^4o 

ArtdM  producsd 

Sheovd  iWes.  )nc  IIAMAW) 

WifdrobB  MMiar  (nc  111  fiwll) 

MorMnw  Fait.  NY 

BoMon,UA _ 

12/29/aS 
11/27/85 

ii/JS/es 

11/2S/8S 

TA-W-16.780 
TA-W-16.761 

MManal  handling  aqupnwm. 
Ladiat  sportswoar 

|FR  Doc.  85-29818  Filed  11-17-85:  8:45  amj 
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Determinations  Regarding  EligMlity 
To  Apply  for  Worker  Adjustment 
Assistaf>ce;  Tttru  Blu  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
December  2, 1985-December  6. 1985. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenninations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-16.229:  Thru  Blu.  South  St.  Paul. 

MN 
TA~W-16,223;  Fred  Rueping  Leather 

Co..  Fond  Du  Lac.  Wl 
TA-W-16.212:  Wickham  Piano  Plate 

Co..  Springfield.  OH 
TA-  W-16.232:  LeventhaJ  Manufacturing 

Co..  Elizabeth.  NJ 
TA-W-16.244:  Karg  Brothers  Finishing 

Corp..  Johnstown,  NY 

Affinnative  Determinations 

TA-W-16.243;  Karg  Brothers.  Inc.. 
Johnstown,  NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or 
after  July  23, 1984  and  before 


February  1, 1985. 
TA-W-16a38;  Thomas  Manufacturing 

Co..  Bennington,  VT 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  July  23. 1984  and  before  May 

25.1985. 
TA-W-16.253:  Risedorph  Tanners, 

Gloversville,  NY 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  July  23, 1984. 
TA-W-16,361:  Tucson  Cornelia  and  Gila 

Bend  Railroad  Co.,  Ajo,  AZ 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  March  1, 1985  and  before  June 

30  1985. 
TA-W-16.34Z-  Rock  Hall 

Manufacturing,  Rock  Hall,  MD 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  August  5, 1984  and  before 

August  23, 1985. 
TA-W-16,116:  Ephrata  Apparel  Co.. 

Inc..  Ephrata,  PA 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  June  13, 1984  and  before  April 

15, 1985. 
TA-W-16.198;  Apparel  Industries,  Inc.. 

Carlstadt,  NJ 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  July  1, 1984. 
TA~W-16.174;  General  Refractories  Co.. 

Claysburg,  PA 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  September  30, 1984. 
TA-W-16,301:  Carlen  Manufacturing 

Co..  Inc..  Hazleton,  PA 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  August  6, 1984  and  before 

September  28, 1985. 
TA-W-16.208;  Northway  Products  Co.. 

Universal  Bundle.  Rensselaer.  IN 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or 

after  July  15, 1984. 
TA-W-16.206;  LTV  Steel  Co..  Pittsburgh 

Works.  Hot  Rolled  Bar  DepL. 

Electric  Furance  Dept,  Blooming 

Mill.  Hazlewood,  PA 
A  certification  was  issued  covering  all 

workers  of  the  Hot  Rolled  Bar 

Department,  the  Electric  Furance 

Department  and  the  Blooming  Mill 

of  the  Pittsburgh  Works  of  LTV 

Steel  Co.,  Hazlewood,  PA  separated 


on  or  after  April  19, 1985. 
TA-W-16.W7:  LTV  Steel  Co.,  Pittsburgh 
Works.  Hot  Rolled  Bar  Dept.. 
Electric  Furance  Dept.,  Blooming 
Mill.  Pittsburgh.  PA 
A  certification  was  issued  covering  all 
workers  of  the  Hot  Rolled  Bar 
Department,  the  Electric  Furance 
Department  and  the  Blooming  Mill 
of  the  Pittsburgh  Works  of  LTV 
Steel  Co.,  Pittsburgh,  PA  separated 
on  or  after  April  19, 1985. 

I  hereby  certify  that  the 
aforementioned  determinations  were. 
issued  during  the  period  December  2, 
1985-December  6, 1985.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street,  NW.. 
Washington,  DC  during  normal  business 
hours  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 

Dated:  December  10, 1985. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  85-29820  Filed  12-16-85:  8:45  am] 
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Mine  Safety  and  Healtti  Administration 

[Docttet  No.  M-85-182-C] 

Helen  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Helen  Mining  Company,  P.O.  Drawer 
B,  Homer  City,  Pennsylvania  15748  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1405  (automatic  couplers) 
to  its  Homer  City  Mine  (I.D.  No.  36- 
00926),  located  in  Indiana  County, 
Pennsylvnia.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977, 

A  summary  of  the  petitioner's 
statement  folows: 

1.  The  petition  concerns  the 
requirement  that  all  haulage  equipment 
be  equipped  with  automatic  couplers 
which  couple  by  impact  and  uncouple 
without  the  necessity  of  persons  going 
between  the  ends  of  the  equipment. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  hand-held,  hooked-rod 
device  which  permits  uncoupling  of 
haulage  equipment  without  the  necessity 


BEST  COPY  AVAILABLE 


of  persons  going  between  the  ends  of  the 
equipment. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  Hied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  16, 1986.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 

Dated:  December  4, 1985. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-29822  Filed  12-16-85:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Ag«ncy  Infonnation  Collection 
Activfties  Und«r  OMB- Review 

AaENCV:  National  Endowment  for  the 
Arte. 

action:  Notice. 

SumiAllv:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  January 
10, 1986. 

ADDRESSES:  Send  comments  to  Ms.  Judy 
Mcintosh,  OHice  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  Room  3208, 
Washington.  DC  20503;  (202-395-6880). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Marianna  Dunn, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5464). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marianna  Dunn,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5464) 


from  whom  copies  of  the  documents  are 

available. 

SliPPLEMENTARV  INFORMATION:  The 

National  Endowment  for  the  Arts 

requests  0MB  approval  of  Application 

Guidelines  and  Supplemental 

Information  Sheets  for  the  following 

programs: 

Advancement,  Challenge  Grants,  Dance, 

Expansion  Arts,  Folk  Arts,  Literature, 

Local  Arts  Agencies,  Test  Program  for 

Support  for  Museums,  Music,  State, 

Theater. 

Purpose:  Application  for  benefits. 

Frequency  of  Collection:  One-time. 

Respondents:  Individuals,  State  or 
local  governments  and  nonprofit 
institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  artists,  nonprofit 
organizations,  and  state  or  local  arts 
agencies  that  apply  for  funding  under 
specific  Program  categories.  This 
information  is  necessary  for  the 
acciu-ate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondents: 
7,719. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  174,418. 
Muiray  R.  WeUi. 

Director,  Administrative  Services  Division, 
National  Endowment  for  the  Arts. 

[FR  Doc.  65-29792  Filed  12-16-85;  8:45  am] 
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Agency  Infonnation  Collection 
ActMties  Under  OMB 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notices. 


;  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Com'nents  on  this  information 
collection  must  be  submitted  on  or 
before  January  16, 1986. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office.  Room  202, 1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506 
(202-786-0233)  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  726  Jackson 
Place,  NW.,  Room  3208.  Washington,  DC 
20503  (202-395-7316). 


FOR  FURTNCR  MFORMATMN  CONTACT 

Ms.  Ingrid  Foreman.  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506  (202-78&-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPFLEMENTARV  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report  (5)  what  form  will  be 
used  fon  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C  3504(h]. 

Category — Revisions 

1.  Title:  Division  of  State  Programs: 
Guidelines  for  Biennial  Proposals 

Form  Number  3136-0080 

Frequency  of  Collection:  Biennially 

Respondents:  State  humanities  councils 
applying  for  funding. 

Use:  Application  for  benefits  by  state 
humanities  councils  to  be  regranted  to 
nonprofit  groups  and  organizations  in 
their  state  to  produce  to  make 
focused,  coherent  humanities 
education  possible  in  places  and  by 
methods  that  are  appropriate  to 
adults.  Information  will  be  used  by 
reviewers,  panelists  and  the 
Endowment's  chairman  to  determine 
eligibility  for  funding. 

Estimated  Number  of  Respondents:  26- 
28 

Estimated  Hours  for  Respondents  to 
Provide  Information:  160  hours  per 
respondent  or  3.840-4.480  total  hours 
for  all  respondents. 

2.  Title:  Division  of  State  Programs: 
Application  Cover  Sheet 

Form  Number  3136-0084 
Frequency  of  Collection:  Semi-annually 
Respondents:  State  humanities  councils 
Use:  Provided  general  purpose  data  used 
by  the  state  humanities  councils  and 
the  Endowment  in  compiling  general 
purpose  statistics.  They  are  also  used 
as  tools  in  program  planning/ 
management,  program  evaluation,  and 
audits. 
Estimated  Number  of  Respondents:  53 
Estimated  Hours  for  Respondents  to 
Provide  Information:  1  hour  per 
response  x  100  responses  per 
respondent  x  53  respondents  for  a 
total  of  5300  hours. 
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Category — Extengiom 

1.  Title:  Division  of  State  Programs  Plan 
for  Compliance  by  State  Humanities 
Councils  Operating  as  Citizens' 
Committees 

Form  Number  3136-0079 
Frequency  of  Collection:  Annually 
Respondents:  State  humanities  coimcils 

operating  as  citizens'  committees 
Use:  To  notify  the  National  Endowment 
for  the  Humanities'  Division  of  State 
Programs  of  the  Conunittee's 
compliance  with  the  Endowment's 
authorizing  legislation  so  that  the 
committee  can  remain  eligible  for 
funding. 
Estimated  Number  of  Respondents:  53 
Estimated  Hours  for  Respondents  to 
Provide  Information:  10  hours  per 
respondent  for  530  total  hours  for  all 
respondents. 

2.  Title:  Division  of  State  Program  Plan 
for  Compliance  by  State  Humanities 
Councils  Operating  as  State  Agencies. 

Form  Number  3136-0078 
Frequency  of  Collection:  Annually 
Respondents:  State  humanities  councils 

operating  as  state  agencies. 
Use:  To  notify  the  National  Endowment 
for  the  Himianities'  Division  of  State 
Programs  of  the  agency's  compliance 
with  the  Endowment's  authorizing 
legislation  so  that  the  agency  can 
remain  eligible  for  fimding. 
Estimated  Number  of  Respondents:  53  is 
the  maximum  possible  number  of 
respondents.  To  date  there  are  none. 
Estimated  Hours  for  Respondents  to 
Provide  Information:  10  hours  per 
respondent  for  5.300  total  hours  if  all 
states  were  state  agencies. 

3.  Title:  Division  of  State  Programs 
Interim  Progress  Report  Format 

Form  Number  3136-0077 

Frequency  of  Collection:  Biennially 

Respondents:  State  humanities  councils 

Use:  Provide  progress  update  on  the 
two-year  grant  approved  for  funding 
during  the  previous  year  and  is 
necessary  to  for  use  by  the 
Endowment's  chairman  to  determine 
"adequacy"  (as  required  by  NFAH 
authorizing  legislation]  in  order  to 
receive  second-year  funding. 

Estimated  Number  of  Respondents:  2&- 
28 

Estimated  Hours  for  Respondents  to 
Provide  Information:  20  hours  per 
respondent  for  480-560  total  hours  for 
all  respondents. 

Susan  Metts, 

Acting  Director  of  Administration. 

|FR  Doc  85-29815  Filed  12-16-85;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Forms  Submitted  for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Agency  Clearance  Officer  Herman  G. 
Fleming.  (202)  374-0520. 

Oh4B  Desk  Officer  Carlos  Tellez. 
(202)  395-734a 

Title:  Survey  of  Earned  Doctorates 
Awarded  in  the  United  States. 

Affected  Public:  Individuals. 

Number  of  Responses:  31,000 
responses;  total  of  10,300  burden  hours. 

Abstract:  Persons  with  doctorate-level 
education  are  key  members  of  the  labor 
force  in  scientiHc  engineering  and 
learned  professions.  Information  of  their 
demographic  and  educational 
back^und  and  immediate  postdoctoral 
study  or  employment  plans  is  essential 
for  analyses  of  supply  and  demand. 
These  data  also  report  on  the  flow  of 
women  and  minorities  into  the  Relds. 

Dated:  December  12. 1965. 
Hetnaa  G.  FlMBing. 

NSF  Reports  Clearance  Officer. 

[PR  Doc.  85-29746  Filed  12-16-85:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Sul>committee  on 
Standard  Plant  Design;  Meeting 

The  ACRS  Subconunittee  on  Standard 
Plant  Design  will  hold  a  meeting  on 
January  6, 1986.  Room  1046, 1717  H 
Street,  NW.,  Washington,  DC  . 

The  entire  meeting  will  be  open  to 
public  attendance.. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Monday,  January  6, 
1986 — 1-30 p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  the 
NRC  Staff  paper  on  standard  plants  and 
discuss  the  status  of  standard  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  request  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  202/834- 
1414]  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  December  12. 1985. 

Morton  W.  Ubarkin. 

Assistant  Executive  Director  for  Inject 
Review. 

[PR  Doc.  85-29838  Filed  12-16-85;  8:45  am] 
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(Docket  No.  SO-312] 

Sacramento  Municipal  UtWty  District; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  a  requirement  of  10  CFR 
50.44(c)(3)(iii]  to  the  Sacramento 
Municipal  Utility  District  (the  licensee), 
for  the  Rancho  Seco  Nuclear  Generating 
Station,  located  in  Sacramento  County. 
California. 

Environmentel  Assessment 

Identification  of  Proposed  Action:  The 
exemption  would  permit  the  licensee  not 
to  install  a  reactor  vessel  head  vent  as 
required  by  10  CFR  50.44(c)(3)(iii). 

The  exemption  is  responsive  to  the 
licensee's  application  for  exemption 
dated  April  12, 1985. 

The  Need  for  the  Proposed  Action: 
The  licensee  has  performed  tests  using 
the  Once-Through  Integral  System 
(OTIS)  facility.  The  purpose  of  these 
tests  was  to  determine  if  reactor  core 
cooldown  can  be  maintained  in  the 
absence  of  a  vessel  head  vent  to  release 
noncondensible  gases  from  the  vessel 


Pip?iP^^^^^^^^^^^^^^^^^^^ 


Federal  Register  /  Vol.  50.  No.  242  /  Tuesday.  December  17.  1985  /  Noticeg 51493 


during  an  accident.  Based  on  results  of 
the  OTIS  tests,  the  licensee  concluded 
that  a  reactor  vessel  head  vent  is  not 
needed  since  other  high  point  vents  can 
be  used  to  release  gases. 

Furthermore,  the  licensee  has 
committed  to  implement  appropriate 
emergency  procedures  to  assure  reactor 
core  cooling  in  the  absence  of  a  vessel 
head  vent. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
exemption,  as  supported  by  the 
licensee's  test  results  and  commitment, 
will  provide  assurance  of  reactor  core 
cooling  that  is  equivalent  to  that 
required  by  10  CFR  50.44(c)(3)(iii)  such 
that  there  is  no  increase  in  the  risk  of 
accidents  at  this  facility.  The  probabihty 
of  accidents  will  not  be  increased  and 
the  post-accident  radiological  releases 
will  not  be  greater  than  previously 
determined,  nor  will  the  proposed 
exemption  otherwise  affect  radiological 
plant  effluents.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  envirorunental 
impacts  associated  with  this  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  enivronmental  impact. 
1  herefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  Use  of  Resources:  This 
action  involves  no  use  of  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (construction 
permit  and  operating  license)  for  the 
Rancho  Seco  Nuclear  Generating 
Station. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  the 
exemption  dated  April  12, 1985,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW..  Washington.  DC, 


and  at  the  Sacramento  City-County 
Library,  828 )  Street,  Sacramento, 
California. 

Dated  at  Bethesda,  Maryland,  this  11th  day 
of  December,  1985. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  PWR  Project  Directorate  No.  8, 
Division  of  PWR  Licensing-B. 
(FR  Doc.  85-29840  Filed  12-16-85;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proclamation  Regarding  Railroad 
Unemployment  Insurance  Account 

Pursuant  to  section  6(a)  of  the 
Railroad  Unemployment  Insurance  Act, 
the  Railroad  Retirement  Board  has 
determined,  and  hereby  proclaims,  that 
the  balance  to  the  credit  of  the  railroad 
unemployment  insurance  account  as  of 
the  close  of  business  September  30, 
1985,  was  a  deficit  of  $651,735,704.69. 
Based  on  this  balance  and  pursuant  to 
the  table  in  section  8(a)  of  the  Railroad 
Unemployment  Insurance  Act,  the 
contribution  rate  to  finance  the  railroad 
unemployment  insurance  program  for 
calendar  year  1986  shall  be  8.0  percent. 

In  witness  whereof  the  members  of 
the  Railroad  Retirement  Board  have 
hereunto  set  their  hands  and  caused  its 
seal  to  be  affixed. 

Done  at  Chicago,  Illinois,  this  10th  day  of 
December,  1985 
R.A.  Gielow, 
Chairman. 
C.|.  Chamberiain, 
Member. 

John  D.  Crawford, 
Afe/nAer. 

By  the  Railroad  Retirement  Board. 
Ridiard  G.  Altmann, 
Executive  Director. 

[FR  Doc.  85-29747  Filed  12-16-85;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kermeth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549. 

Extension: 

Rule  203-2  (17  CFR  275.203-2J 
Form  ADV-W  [17  CFR  279.2] 


File  No.  270-40. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperworic  Reduction  Act  of  1960 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  203-2  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  Form  ADV-W.  the 
form  for  withdrawing  registration  under 
the  Advisers  Act 

Conunents  should  be  submitted  to 
OMB  Desk  Officer.  Sheri  Fox.  Office  of 
Information  and  Regulatory  Affairs. 
O^ice  of  Management  and  Budget 
Room  3235  NEOa  Washingtoa  DC 
20503. 

lohn  Wheeler. 
Secretary. 
December  10, 1985. 

[FR  Doc  85-29781  Filed  12-lfr-85:  8:45  am] 
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[ReL  Na  IC-14S37;  812-6167] 

ML  Venture  Partners  L  LP.,  et  aL; 
Application  for  an  Order 

December  10, 1985. 

Notice  is  hereby  given  that  ML 
Venture  Partners  L  LJ».  ("Partnership"), 
Merrill  Lynch  Venture  Capital  Inc. 
("Management  Company"),  the 
Management  Company  for  the 
Partnership,  717  Fifth  Avenue,  New 
York,  NY  10020.  and  Merrill  Lynch 
KECALP  LP.  1984  ( "KECALF").  165 
Broadway,  One  Liberty  V\axA,  New 
York.  NY  10080.  filed  an  application  on 
August  20, 1985,  and  amendments 
thereto  on  November  5  and  November 
25, 1965.  for  an  order  of  the  Commission: 
(1)  Pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  the  conaurent 
investment  by  the  Partership  and 
KECALP  in  preferred  stocks  issued  by 
Itran  Corp.  ("Itran")  and  Califorinia 
Devices,  Inc.  ("CDI")  from  the 
provisions  of  section  57(a)(4)  of  the  Act. 
and  Rule  17d-l  thereynden  and  (2) 
pursutmt  to  section  l^(b)  and  57(c)  of  the 
Act,  exempting  from  the  provisions  of 
section  17(a)(1)  and  57(a)(1)  of  the  Act 
the  proposed  sale  of  preferred  stodu  of 
CDI  by  the  Management  Company  to 
KECALP  and  the  Partnership.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Conmiission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  statutory 
provisions. 

The  Partnership  was  formed  as  a 
limited  partnership  under  Delaware  law 
ii;  1982;  it  has  elected  to  be  treated 
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under  the  Act  as  a  business 
development  company,  and  has  as  its 
investment  objective  long-term  captial 
appreciation  through  venture  capital 
investments.  The  Partnership  has  five 
general  partners,  four  of  which  are 
natural  persons,  a  majority  of  whom  are 
not  "interested  persons"  of  the 
Partnership  within  the  meaning  of 
section  2(a)(19)  of  the  Act  (referred  to 
hereinafter  as  "Individual  General 
Partners").  The  Partnership's  managing 
partner  is  Merrill  Lynch  Venture  Capital 
Co.,  LP.  ("Managing  General  Partner"), 
and  the  general  partner  of  the  Managing 
General  Partner  is  the  Management 
Company.  The  Management  Company  is 
an  indirect  subsidiary  of  Merrill  Lynch  & 
Co..  Inc.  {"ML&Co.").  a  holding  company 
which,  through  its  subisdiaries.  provides 
investment,  financing,  real  estate, 
insurance  and  related  services.  On  June 
30, 1985,  the  Partnership  had  net  assets 
of  approximately  $65  million. 

Applicants  further  state  the  KECALP, 
an  employees'  securities  company  as 
defined  in  section  2(a){13)  of  the  Act,  is 
a  limited  partnership,  registered  under 
the  Act  as  a  closed-end.  non-diversified 
management  company,  having  as  its 
investment  objective  long-term  capital 
appreciation  together  with  the  tax 
advantages  resulting  from  certain 
investments.  Limited  partnership 
interests  in  KECALP  were  sold  in  an 
aggregate  principal  amount  of  $3,747,000 
in  a  registered  public  offering  which 
closed  in  May.  1984.  exclusively  to  those 
employees  of  ML&Co.  and  its 
subsidiaries  having  annual 
compensation  in  1983  of  at  least  $75,000. 
and  to  non-employee  directors  of 
MLiCo.  One  of  the  limited  partners  of 
KECALP  is  an  officer  and  a  director  of 
the  Managing  General  Partner.  Such 
individuals'  capital  contribution  to 
KECALP  constituted  less  than  one 
percent  of  the  aggregate  capital 
contributions  to  KECALP  by  its  limited 
partners.  KECALP  operates  in 
accordance  with  the  terms  of  an 
exemptive  order  issued  pursuant  to 
section  8{b)  of  the  Act  on  April  8, 1982 
(Investment  Company  Act  Release  No. 
12383)  ("KECALP  Exemptive  Order") 
(for  a  further  description  of  KECALP 
and  its  operations,  see  Investment 
Company  Act  Release  No.  12290.  March 
11. 1982). 

Itran.  a  Delaware  corporation  with  its 
principal  office  located  in  Manchester. 
New  Hampshire,  is  engaged  in  the 
design,  manufacture  and  sale  of 
industrial  vision  systems  for  high- 
volume  manufacturing  companies  in  the 
automotive  industry,  as  well  as  other 
industries.  Pursuant  to  a  Stock  Purchase 
Agreement  dated  as  of  August  6. 1965 


("Itran  Agreement").  Itran  agreed  to  sell 
an  aggregate  of  55,000  shares  of  its  1985 
Preferred  Stock  and  1986  Preferred 
Stock  to  seventeen  investors  at  a 
purchase  price  of  $100  per  share,  for  an 
aggregate  price  of  $5,500,000.  The  closing 
for  the  sale  of  the  1985  Preferred  Stock 
occurred  on  August  6, 1985,  at  which 
time  Itran  sold  33.000  shares  of  such 
stock  for  an  aggregate  price  of 
$3,300,000.  The  closing  for  the  1986 
Preferred  Stock  placement  is  scheduled 
to  occur  on  July  31, 1986;  at  that  time  the 
purchasers  wil  have  the  right  to 
purchase  40  percent  of  their  total 
subscription,  subject  to  the  right  to 
increase  their  investments 
proportionately  to  the  extent  one  or 
more  purchasers  of  the  1985  Preferred 
Stock  elect  not  to  purchase  1986 
Preferred  Stock. 

The  Partnership  acquired  3.600  shares 
of  1985  Preferred  Stock  of  Itran  pursuant 
to  the  Itran  Agreement  on  August  6, 
1985.  The  purchase  price  was  $100  per 
share,  for  an  aggregate  purchase  price  of 
$36a000.  Such  shares,  if  converted  into 
Itran  common  stock,  would  represent 
approximately  3.62%  of  the  shares  of 
Itran  common  stock  on  a  fully-diluted 
basis.  Its  investment  in  Itran  would  thus 
represent  less  than  1%  of  the 
Partnership's  net  assets. 

Likewise,  pursuant  to  the  Itran 
Agreement.  KECALP  has  conditionally 
agreed  to  purchase  1.200  shares  of  1985 
Preferred  Stock  at  $100  per  share,  and 
has  the  right  to  purchase  800  shares  of 
1986  Preferred  Stock  at  the  same  price. 
The  investment  of  $120,000  in  the  1985 
Preferred  Stock  will  represent  less  than 
four  percent  of  KECALP's  initial  assets. 
If  KECALP  determines  to  purchase  1988 
Preferred  Stock  from  Itran.  its  total 
investment  of  $200,000  would  represent 
less  than  six  percent  of  KECALFs  initial 
assets. 

To  resolve  concerns  as  to  the 
requirements  of  the  Act  in  light  of 
aforesaid  transaction.  Applicants 
decided  to  apply  for  the  exemptive  relief 
specified  hereinabove.  The  Itran 
Agreement  provides  the  KECALP  is  not 
required  to  make  payment  to  Itran  for 
the  120.000  shares  of  the  1985  Preferred 
Stock  KECALP  intends  to  acquire  unless 
the  Partnership  and  KECALP  receive  the 
orders  requested  herein.  The  Itran 
Agreement  further  provides  that  if  such 
orders  have  not  been  issued  by  the 
Commission  before  December  31. 1985, 
KECALP's  obligation  under  the  Itran 
Agreement  will  terminate. 

Because  of  the  delay  in  payment  to 
Itran.  however.  Itran  required  that 
KECALP  pay  interest  on  such  amount  to 
Itran  at  a  rate  equal  to  the  90-day 
Treasury  bill  yield  as  of  August  6. 1985. 


until  KECALP  makes  payment  to  Itran 
for  the  shares  of  1965  Preferred  Stock  it 
has  agreed  to  purchase.  The  terms  of 
KECALP's  purchase  are  the  same  as 
those  of  the  Partnership's  purchase  in  all 
other  respects,  it  is  stated. 

Applicants  state  that  the  investment 
opportunity  in  Itran  preferred  shares 
was  initially  brought  to  the  attention  of 
the  Partnership  in  September,  1984.  The 
Individual  General  Partners  reviewed 
the  prospective  investment  by  the 
Partnership  and  KECALP  in  Itran  at  a 
meeting  on  July  23. 1985.  Among  the 
factors  considered  by  the  Individual 
General  Partners,  it  is  stated,  was  the 
fact  that  the  terms  of  the  Partnership's 
purchase  of  the  Itran  shares  would  be 
no  less  favorable  than  the  terms  on 
which  KECALP  is  to  participate,  and  the 
fact  that  the  Partnership  would  not  be 
disadvantaged  in  any  manner  by  the 
participation  of  KECALP  in  the 
proposed  transaction.  It  is  stated,  in 
addition,  that  KECALP  Inc.  ( "KECALP 
General  Partner"),  a  wholly-owned 
subsidiary  of  ML&Co.,  likewise 
reviewed  the  Itran  investment,  and  that 
the  investment  committee  for  the 
KECALP  General  Partner  decided,  at 
meetings  held  on  June  7. 1985  and 
August  12. 1985.  that  the  Itran 
participation  would  be  consistent  with 
KECALP's  investment  objective  of 
seeking  long-term  capital  appreciation. 

CID.  A  California  corporation  with  its 
principal  office  located  in  San  Jose. 
California,  is  engaged  in  the  business  of 
designing  and  producing  a  specific 
integrated  circuit  design  technology. 
Pursuant  to  a  Series  1  Preferred  Stock 
Purchase  Agreement  ("CDI 
Agreement"),  dated  as  of  August  7. 1985, 
CDI  agreed  to  sell  56  million  shares  of 
Series  1  Preferred  Stock  ("CDI  Shares") 
to  25  investors  for  an  aggregate 
purchase  price  of  $13.5  million.  The 
Partnership  determined  to  purchase  4 
million  CDE  Shares  for  an  aggregate 
purchase  price  of  $1  million,  and 
KECALP  determined  to  purchase  600,000 
shares  for  an  aggregate  purchase  price 
of  $150,000.  Applicants  state,  however, 
that  such  investments  could  not  be 
made  concurrently  by  the  Partnership 
and  KECALP  without  a  Commission 
exemptive  order.  Therefore,  it  was 
agreed  that  the  Management  Company 
would  purchase  the  aggregate  of  4.6 
million  shares  on  behalf  of  the 
Partnership  and  KECALP,  and  sell  such 
shares  to  the  Partnership  and  KECALP 
at  a  price  arrived  at  according  to  the 
formula  described  herein  below, 
following  issuance  of  the  Commission 
order  herein  requested. 

The  purchase  price  to  be  paid  by 
KECALP  and  the  Partnership  to  the 
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Management  Company  for  the  CDI 
Shares  they  respectively  propose  to 
acquire  will  be  the  lesser  of  (i)  the  value 
of  the  investment  on  the  date  the  CDI 
Shares  are  acquired  by  the  Partnership 
and  KECALP  (as  determined  by  the 
Independent  General  Partners  of  the 
Partnership  and  the  board  of  directors  of 
the  KECALP  Gerreral  Partner),  or  (ii)  the 
cost  to  the  Management  Company  of 
purchasing  and  holding  the  CDI  Shares. 
If  the  latter  formnlatkm  (i.e..  clause  {n}] 
should  be  applicable,  such  cost  will  be 
the  original  purchase  price  of  $^25  per 
share  paid  fcM-  the  CDI  shares  on  Augott 
7. 1985,  plua  carrying  costs  relating  to 
such  investment  Applicants  note  that 
the  purchase  price  of  the  CEH  Shares  is 
$0.21  per  share  for  certain  purchasers — 
none  of  whom  are  afHliated  with 
ML&Co. — who  were  authorized  to 
purchase  CDI  Shares  at  that  price 
pursuant  to  certain  prior  lending 
agreements  with  CDL 

Applicants  state  that  the  Managing 
General  Partner  and  the  KECALP 
General  Partner  investment  committee 
have  reviewed  the  proposed  investment 
in  CDI  Shares  in  detail.  In  evaluating  the 
terms  of  the  transaction,  the  Managing 
General  Partner  and  the  KECALP 
General  Partner  Investment  committee 
considered  the  fact  that  the  proposed 
purchase  price  to  be  paid  by  the 
Partnership  and  KECALP  will  include 
carrying  costs  to  be  incurred  by  an 
affiliated  person  (i.e.,  the  Management 
Company),  in  the  event  that  the  value  of 
the  investments  at  the  the  date  of 
acquisition  by  the  Partnership  and 
KECALP,  respectively,  should  exceed 
the  sum  of  the  purchase  price  plus  the 
carrying  costs  incurred  by  the 
Management  Company.  It  is  stated  that 
both  KECALP  and  the  Partnership 
believe  that  it  is  entirely  appropriate  for 
them  to  reimburse  the  Management 
Company  for  its  carrying  costs  in  a 
situation  in  which  the  Management 
Company  purchases  securities,  as,  in 
effect,  their  nominee,  and  as  an 
accommodation  to  KECALP  and  the 
Partnership,  which  would  have 
purchased  the  securities  on  August  7, 
1985.  if  they  had  not  beUeved  it 
necessary  to  obtain  the  exemptive  relief 
apphed  for  herein.  Applicants  submit 
that  to  deny  reimbursement  for  said 
carrying  costs  would  result  in  a  fmther 
and  unwarranted  loss  to  the 
Management  Company  and  provide  a 
disincentive  to  act  on  behalf  of  KECALP 
and  the  Partnership  in  the  future. 

Applicants  represeDt  in  additioB.  that 
the  proposed  investment  in  CDi  Shares 
would  not  otherwise  be  available  for 
purchase  by  KECALP  and  the 
Partnership.  It  is  further  stated  that  the 
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KECALP  General  Partner  investment 
committee  and  the  Maoagn:^  General 
Partner  have  approved  the  proposed 
investramts  after  review  of  a 
considerable  number  of  possible 
investments  for  KECALP  and  the 
Partnership.  The  Partnership  and 
KECALP  thus  submit  that  their 
respective  investment  programs  would 
be  prejudiced  if  they  were  not  permitted 
to  acquire  the  pro{K)sed  partidpations  in 
CDI  Shares. 

It  is  further  stated  that  the  board  of 
directors  of  the  KECALP  General 
Partner  believe  that  KECALP's  proposed 
investment  in  CDI  ^ares  is  consistent 
with  the  rationale  underlying  the 
estabtishement  of  KECALP  as  an 
"employees'  securities  company."  It  has 
been  contemplated  since  the  inception 
of  KECALP,  Applicants  state,  that 
MLftCo.  and  its  affiliates  would  be 
involved  in  structuring,  identifying  and 
investing  in  many  of  KECALFs  portfolio 
investments.  Similarly,  it  is  asserted  that 
the  proposed  purchase  of  CD!  Shares  is 
consistent  with  the  Partnership's 
investment  objectives  and  the  types  of 
transactions  in  which  the  Partnership 
was  expected  to  prticipate.  That  is,  it 
was  contemplated  that  the  P*artnership 
would  be  a  co-investor  in  portfolio 
companies  with  affiliates  of  the 
Partnership's  management,  and  this 
expectation  has  been  noted  in  the 
Partnership's  prospectus. 

ISk>tice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  December  30, 1985,  at  5:30  p.m.,  do 
so  by  submitting  a  written  request 
setting  forth  the  nature  of  his/her 
interest,  the  reasons  for  the  request,  and 
the  specific  issues  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  CommissioD  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  DivisioR  of 
Investment  Management,  pursuant  to 
delegated  aothority. 
Shirley  E.  Hollis, 
AssisUutl  Secretary. 
|F7t  Doc.  85-29782  File<l  12r-10-8S:  8:45  am] 
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IRslSBSi  Noa.  31-6614;  34-22712; 
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Electronic  Filing,  l>roc«S6ing  and 
Informatioa  Dlfniinatton  Systam 

AQCNCV:  Securities  and  Exchange 
Commission. 

ACTKMl:  Solicitation  of  comment  on 
certain  issues  raised  at  the  November 
25, 19EB,  Pre-release  Meeting. 

summary:  The  Securities  and  Exchange 
Commission  (SEC)  requests  comments 
on  five  issues  pertaining  to  its 
anticipated  Request  for  Proposals  (RFP) 
for  an  electronic  filing,  processing  and 
information  dissemination  system.  The 
five  issues  are:  (1)  132  Character 
workstations;  (Z)  filer  phase-in  schedule; 
(3)  dissemination  to  state  securities 
regulators;  (4)  ownership  of  software 
and  other  intellectual  property;  and  (5) 
proposed  dissemination  pricing  and 
regulation  approach. 

Each  of  these  issues  has  been  raised 
in  previous  Commission  aimouncements 
and  the  public  has  commented.  This  is 
intended  to  provide  interested  persons 
an  opportunity  to  offer  further  comment. 

DATE:  Comments  must  be  received  (m  or 
before  January  10. 1988. 

ADDRESS:  Persons  submitting  comments 
should  nie  three  copies  with  John 
Wheeler,  Secretary,  Securities  and 
Exchange  Commission.  Washington.  DC 
20549.  All  comments  should  refer  to  File 
S7-48-85  and  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 

TOR  FURTHER  INFORMATKM  CONTACT: 

David  Copenhafer  (202)  272-3794.  Edgar 
Project  Manager,  Securities  and 
Exchange  Commission,  450  Fifth  Street,  . 
NW.,  Washington,  DC  20549. 

SUPPt-EMENTARY  INFORMATION:  On  July 

1, 1985  the  Commission  published  a  Pre- 
Solicitation  Document  (PSD)  describing 
the  technical  and  contractual 
Requirements  for  its  plaimed  Edgar 
Operational  System.  Accompanying  the 
PSD  was  an  Executive  Summary 
highlighting  the  objectives  of  the  system 
and  identifying  significant  issues  related 
to  the  development,  operation  and 
funding  oi  the  Edgar  system.  Public 
comment  on  these  specific  issues  and  on 
any  other  aspect  of  the  procurement 
were  invited,  either  in  writing  or  at  a 
public  meeting  held  on  July  23. 18e& 

In  response  to  the  PSD,  the 
Commission  received  18  letters  of 
comment.  Based  upon  these  and  other 
comments,  Commission  staff  has 
extensively  reviewed  all  aspects  of  the 
system  and  anticipates  making 
significant  changes  in  the  RFP  reflecting 
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the  public  comment.  Accordingly,  on 
November  20, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
47886)  describing  revised  major 
requirements  of  the  system  and 
announcing  that  a  public  meeting  would 
be  held  with  the  staff  on  November  25, 
1985  to  discuss  these  changes. 

Over  eighty  people  attended  this 
public  meeting.  A  number  of  comments 
were  made.  Several  persons  requested 
additional  information  and  the 
opportunity  to  provide  additional 
written  comments.  As  a  result,  the  staff 
indicated  that  a  second  notice  would  be 
issued  expanding  on  the  subjects 
discussed  at  this  meeting. 

1. 132  Character  Workstatioiis 

The  SEC  has  been  informed  by 
several  potential  bidders  that  it  would 
be  necessary  to  custom-manufacture  the 
workstations  specified  in  the  pre-release 
document.  Commentators  indicated  that 
while  132  character  monitors  and 
terminals  do  exist,  there  were  no  known 
pieces  of  equipment  which  featured  132 
character  display  in  combination  with 
the  functionaUty  contained  in  a  personal 
computer  (PC).  They  stated  that  without 
purchasing  customized  equipment,  the 
SEC  would  not  be  able  to  obtain  the 
functions  contained  in  its  existing  PC- 
based  pilot  workstations. 

Reviewers  are  asked  to  comment  on 
this  apparent  technical  limitation  and  on 
the  incremental  cost  increase  to  the  SEC 
internal  system  of  any  proposed 
solution.  Assume  an  SEC  internal 
system  of  450  workstations  in  making  a 
cost  assessment. 

2.  Filer  Phase-In 

The  Pre-Solicitation  Docimient 
proposed  that  entities  whose  filings  are 
processed  by  the  Division  of 
Corporation  Finance  would  be  phased- 
in  over  a  one  year,  seven  month  period. 
This  schedule  reflected  industry  groups 
and  the  Assistant  Director  groups  in  die 
Division  of  Corporation  Finance 
responsible  for  processing  the  filing  of 
these  industry  groups.  A  similar 
approach  was  described  for  entities 
whose  filings  are  processed  by  the 
Division  of  Investment  Management. 

The  proposed  revised  phase-in 
schedule  for  the  Division  of  Corporation 
Finance,  shown  below,  spans  two  years 
and  three  months.  Subject  to  certain 
numerical  constraints  and  Commission 
rulemaking,  the  schedule  offers  bidders 
the  opportunity  to  specify  the  order  in 
which  they  perfer  be  brought  into  the 
electronic  filing  system.  The  proposed 
phase-in  schedule  for  the  Division  of 
Investment  Management  spans  one  year 
and  nine  months. 


The  question  was  raised  whether  the 
SEC  would  extend  the  term  of  the 
contract  to  reflect  the  change  in  the 
phase-in  schedule  on  the  assumption 
that  revenues  would  be  reduced  since 
the  database  would  not  reach  maturity 
as  quickly  as  it  would  under  the  old 
schedule.  The  stafTs  position  is  that  the 
contract  will  not  be  extended.  The 
rationale  for  not  extending  the  contract 
period  (seven  years  with  two  options  of 
two  years  each)  is  that  the  extension  in 
the  duration  of  the  phase-in  period  is 
less  than  one  year,  and  the  contractor 
will  have  the  opportunity  to  request  that 
registrants  whose  filings  are  of  greater 
commercial  vedue  due  to  greater  public 
interest  be  brought  on  at  earlier  dates 
than  contemplated  under  the  previous 
approach.  For  example,  the  contractor 
could  request  that  larger  companies  be 
brough  in  firsL 

The  proposed  phase-in  schedules  for 
the  Division  of  Investment  Management 
and  the  Division  of  Corporation  Finance 
are  presented  for  review.  Comment  is 
sought  on  the  potential  impact  both  of 
these  schedules  would  have  upon  a 
successful  bidder.  Although  the  specific 
dates  may  change,  depending  upon  the 
RFP  issue  date,  contract  award  date  and 
operational  system  implementation 
date;  the  number  of  companies  included 
in  each  phase  and  the  lengths  of  the 
between  phases  will  be  constant 

Division  of  Investment  Management 
Phase-In  Schedule 

Investment  Company  Disclosure  Fiunqs 
(Other  Than  Form  N-SAR> 
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Public  Utility  Holding  Company  Filings 

(Twelve  Active  Registered  Company 
Systems) 

Staff  training,  test  filings  and 
voluntary  operational  filing  by  ten 
systems  will  have  been  substantially 
completed  in  the  pilot  phase.  Mandatory 
electronic  filings  for  all  twelve  systems 
is  anticipated  to  begin  July  1. 1987. 

Form  13F  Filings 

(Statement  of  Securities  Holdings 
Required  To  Be  Filed  by  Institutional 
Money  Managers  Under  the  Securities 
Exchange  Act  of  1934,  Currently  About 
600  Filings  per  Quarter) 

It  is  expected  that  voluntary 
electronic  filing  of  this  form  will  begin  in 


the  pilot  phase.  Mandatory  filings  are 
anticipated  to  begin  July  1. 1987. 

Form  N-SAR 

(Periodic  Semi-Annual  and  Annual 
Report  Filed  by  Investment  Companies) 

Voluntary  electronic  filing  of  this  form 
by  management  investment  companies 
began  in  November,  1985.  Mandatory 
electronic  filing  of  this  form  for  all 
management  investment  companies  are 
anticipated  to  begin  January  1, 1987, 
even  though  the  branch  phase-in 
schedule  shown  above  provides  for  a 
later  date  for  mandatory  filing  of  other 
disclosure  documents.  Testing  for 
electronic  filing  of  this  form  by  unit 
investment  trusts  to  begin  in  1986  with 
mandatory  filings  to  begin  January  1, 
1988. 

Other  Filings 

It  is  not  expected  that  applications 
filed  under  the  Investment  Company  Act 
will  be  received  or  processed 
electronically.  Similarly,  we  do  not 
expect  to  receive  or  process  Advisers 
Act  filings  through  Edgar.  Any  decision 
to  include  these  documents  in  the 
electronic  system  will  be  made  in 
conjunction  with  the  contractor. 

Division  of  Corporation  Finance  Phase- 
In  Schedule 

General 

It  is  anticipated  that  all  registrants 
filing  documents  processed  by  the 
Division  of  Corporation  Finance,  with 
the  exception  of  certain  forms  noted 
below,  will  be  filing  electronically  by 
July  1989. 

It  is  anticipated  that  registrants  will 
be  numerically  phased  into  the  system 
according  to  the  following  schedule: 
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Williams  Act  Forms 

It  is  anticipated  that  persons  filing  the 
following  documents  will  be  required  to 
file  electronically  at  the  same  time  that 
the  company  to  which  the  filings  relate 
is  required  to  file  electronically. 


Fomilyp* 

TyptMrniQ 

Schadul*  130 

Sch«lut»  13Q 

SchMU*  140-1.. 
Sctwdule  14D-9 

Ru*e  43*-iTfwaacM)n 
Statetrwtf. 

AcquMlon  ilslsnMnt. 

Tandw  ollar  lotic^liun/noom- 

fflwidMon. 

Rut*  144-ITrwudkin 

»i«ijmi—B«i  tor  dkmctor  change. 

Hu(*  13«-4 ... 

Sch«dulBi3»^ 

Itaiwr  Mndv  chaoa*. 
l«aMr  wndw  ottar  tetwdul*. 

Exception  forms 
a.  Foreign  Issuers. 

It  ig  anticipated  that,  at  least  for  the 
firts  two  or  three  years  of  the  contract, 
the  following  forms  filed  by  foreign 
governments  and  foreign  issuers  will  be 
Tiled  in  paper  or  electronically,  at  the 
option  of  the  registrant. 
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F-1 

Re^dnMn  Stalnn~Foraign  tauara. 
Regntration  Statnn— Foreign  Isauan. 

F-2.    ......   

F-3 „ 

F-4 

F-6 
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Rai^Mnlan  9Mon-Faraign  liauais. 

Hagntration  Stalun— Forav>  Icauen 

Farei7<     Private     Issuer     Registration 
''lalaiaiw  and  Armual  Raport. 

Foraigrt  Muw  Current;  Panodv  Report 

Provtanm  issuer  Ejcempiion 

Fwaign  QoMamifienI  RegMralion  State- 
ment 

Regia»atK3n  ol  Foreign  Govemmenla. 

6-K 

12g3-2b  .    .. 

Schedule  B .._. 

18 _.. 

18-K 

b.  Regulation  B. 

All  forms  Tiled  pursuant  to  this 
Regulation,  which  relates  to  fractional 
undivided  interests  in  oil  or  gas  rights, 
will  be  filed  on  paper.  .      - . 

c.  Forms  Filed  in  Regional  Office. 

The  following  forms  will  be  filed  on 
paper  until  the  SEC's  regional  ofTices  are 
phased  into  the  system: 


Form  type 


Regulation  A  Forms  .. 
Regulation  0  Fonna... 

Form  S-18' 

Regulation  F  Fomn 


Type  ol  filing 


-L 


Small  Business. 
SmaU  Busnees. 
Registration  Slaiemeni. 
AssaaaaMa  Stock. 


'Form  S-i»s  liied  m  the  Headquarters  office  »«ll  follow 
the  electronic  tilmg  schedule  sat  foitti  < 


d.  Forms  3,  4  and  144. 

The  SEC  receives  in  excess  of  150,000 
Forms  3,  4  and  144  annually.  These  are 
one-page  two-sided  forms  noting 
purchases  or  sales  of  stock  by  specified 
individuals  or  entities.  The  forms  may 
be  submitted  by  individuals, 
partnerships  or  corporations.  Any 
decision  to  include  these  documents  in 
the  electronic  system  pursuant  to  this 
contract  will  be  made  in  conjunction 
with  the  contractor. 


3.  Dissenanatioo  to  State  SecuritiM 
RegulatioiM 

Each  year  more  than  6,000  securities 
registration  Rhngs  made  with  the  SEC 
are  also  filed  with  most  States  securities 
regulations  (States).  The  SEC  seeks  to 
aid  both  the  State  and  the  individual 
filers  by  enabling  filers  to  make  a  singie 
filing  that  fulfills  requirements  of  the 
SEC  and  any  State  identified  by  the 
filer. 

Toward  that  end,  under  Edgar,  these 
filings  will  be  made  electronically  with 
the  SEC  and  forwarded  to  a  central 
facility  operated  by  an  agent  selected  by 
the  States.  In  addition,  other  Edgar 
filings  may  be  made  available  to  the 
States  through  this  same  mechanism. 

The  central  facility,  to  be  located  in 
the  Washington,  D.C.  metropolitan  area, 
will  be  set  up  by  the  SEC  contractor  and 
will  consist  of  a  central  processing  unit 
capable  of  processing  daily  non-peak 
filings  into  a  data  base,  sufficient 
storage  capability  to  maintain  an 
average  week  of  filing  data,  and  a  ■ 
remote  job  entry  telecommunication  link 
to  the  Edgar  dissemination  system.  The 
interface  to  the  Edgar  dissemination 
system  is  at  the  regulated  Level  I  service 
for  dissemination  (see  item  5  in  this 
release).  In  order  to  assist  and 
encourage  the  implementation  of  one- 
step  filing,  the  estimated  $2.5  million 
cost  of  the  United  States  agencies 
dissemination  node  is  included  in  the 
SEC  internal  processing  system.  The 
SEC  will  retain  ownership  of  the  node 
hardware,  software  and  data. 

Although  the  contractor  will  be 
responsible  for  the  initial  development 
of  the  dissemination  node,  the  state 
agent  will  be  solely  responsible  for 
providing  the  facility  and  operation  of 
the  node.  The  SEC  will  have  no  direct 
responsibility  for  or  direct  interaction 
with  the  state  filing  system  or  with 
individual  states.  The  Edgar  contractor 
will  be  responsible  for  procurement  of 
the  equipment  and  software  described 
above,  and  delivery  to  the  central 
facility.  Subsequently,  the  state  agent 
will  be  responsible  for  housing, 
operation,  training  of  state  agent  staff, 
maintenance  of  the  hardware  and 
software,  and  providing  communications 
and  filings  to  the  individual  states. 

The  contractor  will  not  be  required  to 
provide  this  capability  until  the  SEC 
determines  that  a  sufficient  number  of 
states  have  agreed  to  the  arrangement 
with  the  state  agent.  If,  afier  two  years 
from  the  contract  award  date,  a 
sufficient  number  of  states  have  not 
entered  into  an  agreement  for  the  state 
system,  the  SEC  may  either  relieve  the 
contractor  from  this  obligation  or  seek 


the  best  efforts  of  other  parties  in 
developing  the  system. 
Comment  is  sought  on  this  proposal. 

4.  Ownersliip  of  Software  and  Other 
Intellectual  Property 

The  RFP  will  provide  that:  (1) 
Intellectual  properiy  developed  with 
federal  funds  is  owned  by  the  SEC  and 
(2)  intellectual  property  developed  at  the 
contractor's  expense  is  owned  by  the 
contractor.  Since  the  federal  government 
will  finance  the  cost  of  constriicting  and 
operating  the  SEC  internal  system,  the 
extent  to  which  the  successful  bidder 
may  copyright  or  otherwise  restrict  the 
intellectual  property  it  develops  onder 
the  operational  Edgar  contract  is 
significantly  restricted  from  the  PSD. 

The  SEC  will,  however,  retain  a  non- 
exclusive, permanent,  transferable, 
royalty-free  interest  in  such  contractor- 
owned  property  that  relates  to  the 
receipt  and  regulated  dissemination 
system  for  the  sole  purpose  of  being 
able  to  continue  to  operate  the  entire 
operational  system  at  the  expiration  of 
the  contract  or  in  the  event  that  the 
contractor  is  replaced. 

Comment  is  sought  on  this  proposal. 

5.  Proposed  Dissemination  Pricing  and 
Regulation  Approach 

A  critical  objective  of  the  operational 
Edgar  system  is  to  achieve  the  widest 
possible  distribution  of  SEC  fihngs.  at  a 
fair  and  reasonable  price,  that  permits 
the  SEC  contractor  to  recover  its  costs 
and  earn  a  reasonable  rate  of  return  on 
investment.  Tliis  is  best  accomplished 
by  a  structure  that  entails  limited 
Commission  involvement  in  product 
definition  and  price  regulation  and 
maximum  reliance  upon  free  market 
competition.  Thus,  the  Edgar  contractor 
will  be  required  to  provide  a  limited 
level  of  mandatory  service  within  a 
regulated  environment.  These  services 
are  designed  to  ensure  that  any 
commercial  vendor  of  information  has 
adequate  and  timely  access  to  SEC 
information  at  a  fair  and  reasonable 
price.  The  resulting  direct  and  open 
competition  among  providers,  including 
the  Edgar  contractor,  will  eliminate  the 
need  for  further  Commission 
involvement  in  identifying  all  desirable 
products  or  services  and  determining 
prices  for  each  of  them.  The  two 
required  services  are  described  below. 

Level  I  Service — Annual  subscription 
service  to  all  SEC  filings  provided 
through  batch  trartsmittal  on  a  daily 
basis  via  landline,  broadcast  or  any 
other  recorded  media,  as  specified  by 
the  contractor  in  its  proposal.  As  part  of 
this  service,  subscribers  will  be 
permitted  to  lease,  at  their  expense. 
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dedicated  communications  lines  to  the 
Edgar  dissemination  system  that  will 
provide  real  time  notification  of  filings 
upon  receipt  and  enable  the  subscriber 
to  access  and  download  filings  upon 
command. 

This  service  is  modified  from  the 
service  identified  in  the  PSD  to  reflect 
comments  that  real-time  simultaneous 
downloading  of  the  entire  database  is 
neither  cost-effective  nor  desirable. 
According  to  commentators,  overnight 
delivery  is  expected  to  be  satisfactory 
for  all  but  a  very  small  percentage  of 
filings,  which  Level  I  subscribers  may 
obtain  on  a  real-time  basis  via  the 
interactive  communications  line  which 
may  be  provided  with  this  service.  It  is 
expected  that  this  service  will  satisfy 
the  needs  of  commercial  information 
vendors. 

AS  discussed  above.  Level  I  service 
will  be  provided  to  the  agent  for  state 
securities  agencies  for  access  and 
distribution  to  the  states.  This  service 
will  be  provided  without  charge 
provided  usage  is  restricted  to  official 
state  purposes. 

Level  II  Service — Annual  subscription 
service  to  certain  SEC-specified  subsets 
of  the  entire  database.  Transmission 
would  be  as  speciHed  in  Level  I  service, 
but  it  would  not  include  the  option  of  a 
real-time  leased  line  connection.  This 
service  reflects  the  comments  that 
certain  specialized  information  vendors 
require  timely  access  to  segments  of  the 
database  but  do  not  need  or  have  the 
capability  to  purchase,  receive  or  store 
the  entire  database. 

The  contractor  will  not  be  required  to 
offer  accompying  real-time  demand 
access  with  this  service.  There  are  three 
reasons  for  not  mandating  this  aspect  of 
service.  First,  it  does  not  appear  that 
subscribers  to  this  level  of  service, 
probably  providers  of  periodic  analytic 
or  specialized  services,  routinely  require 
real-time  access.  Second,  to  provide  this 
service  with  no  upper  limit  on  the 
number  of  users,  the  Edgar  contractor 
might  have  to  maintain  an  extremely 
large  communications  system  that 
would  not  be  cost-effective.  Finally,  it  is 
expected  that  Level  II  subscribers 
interested  in  demand  access  will  be  able 
to  obtain  this  service  from  Level  I 
subscribers  in  the  open  market  or  from 
the  Edgar  contractor,  if  offered  through 
its  unregulated  services. 

The  Edgar  contractor  will  be  required 
to  provide  both  Level  I  and  Level  II 
service  in  a  standardized  print  image 
format  that  corresponds  with  the 
document  as  filed.  The  Contractor  will 
be  permitted  to  offer  standardized 
communications  interfaces  that 


minimize  its  processing  demands, 
consistent  with  Federal  Information 
Processing  Standards  (FIPS  PUB). 

The  following  are  the  Level  III 
Subscription  Services  that  must  be 
provided: 

a.  Periodic  Filings — NYSE  Companies 

b.  Periodic  Filings — AMEX  Companies 

c.  Periodic  Filings — OTC  Companies. 

d.  Registration  Statements  and 
Prospectuses. 

e.  Tender  Offers  and  Acquisitions 
Filings 

f.  Annual  Report — All  Filings 

g.  Form  a-K  Current  Reports — All  Filings 
h.  Investment  Company  Periodic 

Reports" 

Optional  Services — As  Levels  I  and  II 
are  mandatory  minimum  service  levels 
designed  to  ensure  competition,  the 
contractor  will  be  permitted  to  offer  any 
emd  all  other  services  in  an  unregulated 
environment,  as  discussed  below. 
Because  of  the  existence  of  alternative 
providers  through  Level  I,  the  Contractor 
will  be  subject  to  direct  competition  on 
any  other  services  and  purchasers  will 
be  able  to  choose  among  providers. 

For  example,  potentially  heavy  users 
of  SEC  information,  such  as  law  firms  or 
securities  analysts  that  are  not 
interested  in  maintaining  an  internal 
system  for  storage  and  access,  could 
contract  with  any  Level  I  subscriber  on 
the  contractor  itself  for  demand  access, 
speciHcally  tailored  to  their  usage  or 
needs.  Similary.  the  occasional  or  low 
volume  user,  such  as  an  individual 
investor,  could  obtain  service  through  a 
conmiercial  "gateway"  vendor  or  via  an 
analytic  service  in  which  the  Edgar 
derived  data  is  a  component  of  a 
broader  or  enhanced  service.  In  this 
manner,  the  public  will  be  able  to  obtain 
the  broadest  array  of  services  at 
competitive  prices. 

Cost  Recovery  and  Regulation 
Approach — As  indicated  above,  the 
contractor  will  be  entitled  to  recover  the 
costs  of  developing  and  operating  the 
receipt  and  dissemination  system  as 
well  as  a  reasonable  rate  of  return  on 
investment  and  operation.  This  will  be 
accomplished  by  periodic  Commission 
oversight  of  contractor  dissemination 
activities  and  regulation  of  revenue 
generated  from  the  sale  of  regulated 
services.  Commission  oversight  will 
focus  primarily  on  aggregate  revenue 
and  the  rate  of  return  on  regulated 
services.  Prices  for  specific  products  or 
types  of  regulated  services  will  be 
reviewed  only  to  assure  the  prices  are 
not  predatory  nor  anticompetitive. 

Offerors,  in  their  bid  proposals,  will 
be  required  to  specify  the  development 


and  annual  operating  costs  to  be 
recovered  as  well  as  specifying  and 
proposing  their  rate  of  return.  These 
figures  will  be  utilized  in  evaluating  and 
selecting  the  contractor.  Subsequently, 
prior  to  implementation  of  service,  the 
contractor  will  propose  prices  for  Level  I 
and  Level  II  services  designed  to  ensure 
revenue  commensurate  with  their  cost 
structure  and  approved  rate  of  return. 
These  initial  prices  will  be  subject  to 
Commission  review  to  ensure  that  they 
are  not  anticompetitive  nor  predatory. 

The  contractor  will  be  permitted  to 
coduct  unregulated  activities  provided 
that:  (1)  Such  activities  are  conducted  by 
a  separate  entity  with  complete  and 
separate  accounting  records  and  (2) 
entity  is  charged  the  Level  1  annual 
subscription  fee.  In  addition,  the 
contractor  will  be  permitted  to  use 
shared  facilities  for  both  regulated  and 
unregulated  activities  provided  that  the 
costs  of  such  facilities  are  allocated  on  a 
reasonable  basis  which  assures  that  the 
unregulated  activities  are  not  subsidized 
by  a  disproportionate  level  of  expenses 
being  borne  by  the  regulated  activities. 
An  annual  review  of  regulated 
operations  will  be  condicted  by  the 
Commission  based  upon  an  independent 
audit  of  operations,  conducted  under  the 
direction  of  the  Commission.  This  audit 
will  review  all  aspects  of  regulated 
services.  It  also  will  review  unregulated 
activities  to  the  extent  necessasry  to 
ensure  that  costs  are  properly  allocated. 

While,  as  noted,  the  Commission  will 
review  the  prices  of  specific  regulated 
services  only  to  assure  that  they  are  not 
predatory  or  anticompetitive,  the 
Commission's  Office  of  General  Counsel 
has  expressed  the  view  that  present  law 
does  not  authorize  an  Edgar  fee 
structure  in  which  the  contractor  would 
impose  a  royalty  or  usage-based  fee  on 
subscribers  who  resell  Edgar 
information. 

Finally,  the  Commission  will  require 
the  Edgar  contractor  to  provide  free 
access  to  the  public  through 
workstations  available  in  the 
Commission's  public  references  rooms. 
In  addition,  the  Commission  will  ensure 
that  all  Commission  filings  are  available 
for  public  access  in  both  paper  and 
microfiche  form,  as  is  currently  the  case. 

Comment  is  sought  on  this  proposal. 

By  the  Commission. 
Dated:  December  12. 1985. 
John  Wheeler. 

Secretary. 

IFR  Doc.  85-29902  Filed  12-16-85:  8:45  am) 
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(Release  No.  34-22702;  Hie  No.  SR-NYSE- 
8.S-37.  etc.  I 

Self-Regulatory  Organizations;  Filing 
and  Order  Approving  on  an 
Accelerated  Basis;  Proposed  Rule 
Change  of  New  York  Stock  Exctiange, 
inc.,  Extending  "Next-Day"  Settlement 
Pilot  Program;  and  Requestirtg 
Permanent  Approval 

Pursuant  to  section  ig(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  17. 1985,  and  November 
13. 1985,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE")  filed  with  the  Securities 
and  Exchange  Commission  File  Nos. 
SR-NYSE-85-37  and  85-41,  respectively. 
The  Commission  is  publishing  this 
notice  to  describe  the  proposals  and  to 
solicit  comments  on  them.  The 
Commission  also  is  approving  on  an 
accelerated  basis  File  No.  SR-NYSE-65- 
41  for  the  reasons  discussed  below. 

Introduction  and  Description 

On  April  23, 1985,  the  Commission 
approved  a  NYSE  rule  change  (File  No. 
SR-NYSE-85-4)  that  established  a  six- 
month  pilot  program  (to  end  on  October 
30. 1985)  to  test  the  feasibility  of 
providing  to  its  members  alternate 
settlement  periods.'  That  rule  change 
amended  NYSE  Rule  64,  for  the  duration 
of  the  pilot,  to  enable  members  to  settle 
trades  on  a  "next-day"  basis,  i.e.,  "for 
delivery  on  the  first  business  day 
following  the  day  of  the  contract."  ^  The 
pilot  program  expired  on  October  30, 
1985.' 

On  October  17, 1985,  the  NYSE  filed 
File  No.  SR-NYSE-85-37,  in  which  it 
requested  that  the  Commission 
permanently  approve  on  an  accelerated 
basis  the  "next-day"  settlement 
program,  to  be  effective  at  the  end  of  the 
pilot  program  (i.e.,  on  October  30th,  13 
days  later).  That  proposed  rule  change 
also  included  a  "catch-all"  provision  to 
enable  NYSE  to  implement  other 
settlement  periods  (i.e.,  on  the  second, 
third  or  fourth  business  day  after  trade 
date  ("T-i-2,  T-i-3  or  T-)-4"))  should 
NYSE  members  show  sufficient  interest 
in  those  other  settlement  periods.  In  that 


'  See  Securities  Exchange  Act  Release  No.  21975 
(April  23. 1985).  50  FR  16768  (April  29,  1985). 
upproving  File  No.  SR-NYSE-85-04.  for  a 
description  of  the  Pilot  Program. 

-'  Prior  to  the  pilot  program.  NYSE  rule  64 
provided  three  types  of  settlement  periods:  (1) 
"cash"  (same  day)  settlement.  (2)  "regular-way" 
settlement  (on  the  fifth  business  day  after  execution 
and  (3)  "seller's  option"  settlement  (in  six  business 
days  to  sixty  days  after  a  transaction). 

'  Because  the  NYSE  pilot  technically  lapsed  on 
October  30. 1985.  Division  staff  granted  NYSE  a 
temporary  oral  "no-action"  position  to  continue  the 
pilot  program  pending  today's  accelerated  approval 
of  the  pilot  extension. 


regard,  the  NYSE  requested  authority  to 
begin,  at  any  time,  a  six-month  pilot  to 
test  these  additional  settlement  time 
frames.'*  At  the  request  of  the  Division 
of  Market  Regulation  staff,  the  NYSE 
subsequently  submitted  File  No.  SR- 
NYSE-85-41  on  November  13. 1985, 
asking  for  an  extension  of  the  pilot 
program  until  the  Commission  acts  on 
File  No.  SR-NYSE-85-37.  the  proposal 
to  incorporate  permanently  into  NYSE 
Rule  64  the  "next  day"  settlement 
program.  Division  staff  requested  that 
the  pilot  be  extended  for  two  reasons. 
First,  the  Commission  needed  more  time 
to  perform  responsibly  its  section  19(b) 
rule  proposal  review.  Second,  an 
extension  of  the  pilot  would  ensure  that 
NYSE  members  using  the  "next-day" 
settlement  feature  could  continue 
without  interruption. 

Rationale  for  the  Proposal 

For  the  following  reasons,  the  NYSE 
believes  that  File  No.  SR-NYSE-85-37  is 
consistent  with  the  Act  and.  in 
particular,  section  e(b)(5).  More 
specifically,  the  NYSE  believes  that  the 
proposal  fosters  co-operation  and 
coordination  with  persons  engaged  in 
-  settling  and  facilitating  transactions  in 
securities  and  perfects  the  mechanism  of 
a  free  and  open  market. 

When  the  pilot  program  was  initially 
considered  by  the  Commission,  the 
NYSE  stated  that  several  members 
asked  it  to  consider  providing  an 
opportunity  to  settle  trades  on  a  "next- 
day"  basis.  These  members  stated  that 
next-day  settlement  would  help  them  to 
meet  customer  investment  objectives. 
Moreover,  the  NYSE  represented  that 
several  other  national  securities 
exchanges  already  permitted  next-day 
settlement  and  that  some  institutional 
investors  have  used  that  next-day 
settlement  option  to  further  their 
sophisticated  trading  strategies.  Because 
"next  day"  NYSE  trades  would  settle 
outside  National  Securities  Clearing 
Corporation's  efficent,  automated 
"street-side"  comparison,  clearance  and 
settlement  facilities,  the  NYSE  promised 
to  monitor  closely  what  effect,  if  any 
increased  "non-regular-way"  trading 
might  have  on  NYSE  member  trade 
settlement  operations  during  the  pilot. 

NYSE  Pilot  Program  Experience 

In  File  No.  SR-NYSE-65-37,  the  NYSE 
represented  that  from  April  30  to 
September  30, 1985.  837  next-day  trades 


*  The  NYSE  represented  that  these  additional 
periods  were  not  tested  during  the  pilot  because  of 
insufficient  member  interest.  The  Exchange  also 
represented  that  it  will  file  with  the  Commission 
under  section  19(b)  any  rule  proposals  that 
permanently  codify  these  or  any  other  additional 
settlement  lime  frames. 


were  effected  on  the  Exchange, 
representing  8.5  million  shares  (about 
10,000  shares  per  trade).  During  this 
same  period,  1003  next-day  trades  were 
effected  on  other  exchanges,  totalling 
16.9  million  shares  (about  17.000  shares 
per  trade).  The  NYSE  stated  further  that 
approximately  70%  of  these  "next-day" 
trades  on  the  NYSE  (i.e.,  about  586) 
were  for  less  than  5.000  shares. 
Moreover,  the  Exchange  indicated  that  it 
has  monitored  closely  whether  next-day 
settlement  has  affected  the  quality  or 
operation  of  its  regular- way  auction 
market  or  the  clearance  and  setdement 
operations  of  its  member  firms.  The 
Exchange  noted  that  it  has  not 
discovered  any  problems. 

Request  for  Cominents 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finc^  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatoty 
organization  consents,  the  Commission 
will  by  order  approve  File  No.  SR- 
NYSE-85-37  or  institute  proceedings  to 
determine  whether  it  should  be 
disapproved.  Interested  persons  can 
submit  written  data,  views  and 
arguments  concerning  File  Nos.  SR- 
NYSE-85-37  and  SR-NYSE-85-41. 
Please  send  six  copies  of  your  written 
comments  to  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Copies  of  the  filings,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission  and 
all  written  communications  relating  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  any  person, 
other  than  those  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  are  available 
for  inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
Copies  of  the  filings  also  are  available 
for  inspection  and  coping  at  the  NYSE. 
All  written  comments  should  refer  to  the 
file  number  in  the  caption  above  and 
should  be  submitted  by  (insert  date  21 
days  from  date  of  publication]. 

Conclusion 

Because  the  Commission  needs  more 
time  to  perform  its  review  of  File  No. 
SR-NYSE-85-37  but  desires  an 
uninterrupted  pilot  program,  the 
Commission  is  approving  on  an 
accelerated  basis  File  No.  SR-NYSE-85- 
41.  Thus,  the  NYSE  will  be  able  to 
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continue  providing  its  members  the 
option  of  next-day  settlement  until  the 
Conunission  acts  on  the  Exchange's 
proposal  to  codify  permanently  File  No. 
SR-NYSE-B5-37. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-85-41)  to  extend  NYSE's  next-day 
settlement  period  pilot  program  until  the 
Commission  acts  on  File  No.  SR-NYSE- 
85-^7  be.  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  December  11. 1965. 
Shirley  E.  HoUis. 
Assistant  Secretary. 
(FR  Doc  85-29784  Filed  12-16-«5:  8:45  am) 
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mslssss  No.  34-22703;  Flls  Na  Sfl-PCC- 
•5-5  and  Sf«-PSOTC-«5-7] 

SaH-Regulatcry  Organizations;  Pacific 
Clearing  Corp.  and  Pacific  Securttiet 
Depository  Trust  Co.;  Order  Approving 
Proposed  Rule  Changes 

Pursuant  to  section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(l).  the  Pacific  Clearing 
Corporation  ("PCC")  and  the  Pacific 
Securities  Depository  Trust  Company 
("PSDTC")  filed  with  die  Securities  and 
Exchange  Commission  proposed  rule 
changes  that  would  provide  settlement 
and  distribution  services  in  connection 
with  certain  underwritings  of  PSDTC- 
eligible  securities.  The  Commission 
requested  public  comment  on  the 
proposals  in  Securities  Exchange  Act 
Release  Nos.  22400  and  22401 
(September  11. 1985).  50  FR  37939 
(September  18, 1985).  No  comments 
were  received.  The  Commission  is 
approving  the  proposed  rule  changes. 

A.  Descriptum  of  the  Proposals 

The  proposed  rule  changes  implement 
a  program  that  provides  settiement  and 
distribution  services  in  connection  with 
certain  underwritings  of  PSDTC-eligible 
securities. '  Under  the  proposals,  a 
PSDTC  participant  acting  as  a  managing 
imderwriter  may  request  PCC  and 
PSDTC  to  aci  as  its  agent  in  connection 
with  a  specific  underwriting  program  by 
submitting  a  letter  of  authorization  *  at 


'The  underwriting  program  applie*  both  to 
municipal  tecurltie*  and  corporate  Mcurities  thai 
are  PSPTC  eligible. 

'The  ligned  authorization  letter  will  be  retained 
at  the  PCC  office  through  which  the  underwriting 
will  be  completed.  In  addition  to  its  principal  office 
in  San  Francitca  PCC  maintains  ofTice*  in  Lot 
Anf{«le«.  Denver,  New  York.  Portland  and  Seattle. 


least  two  weeks  before  the  expected 
settlement  date.*  In  the  authorization 
letter,  the  managing  underwriter  can 
request  PCC/PSDTC  to  provide  pick-up 
services,  distribution  services  only,  or 
distribution  services  and  money 
settlement  services.  The  managing 
underwriter  will  instruct  the  issuer's 
transfer  agent  or  trustee  bank  to  issue 
the  securities  in  appropriate 
denominations  registered  in  PSDTC's 
nominee  name.  The  specific  instruction 
forms,  money  settiement  schedules  and 
distribution  information  must  be 
delivered  to  PSDTC  by  the  managing 
underwriter  at  least  forty-eight  hours 
before  the  closing  of  the  underwriting. 

1.  Pick-Up  Services 

If  requested  by  the  managing 
underwriter,  PCC  will  pick  up  the 
securities  certificates  from  the  transfer 
agent  or  trustee  bank  on  the  day  before 
settiement  of  the  underwriting. 
Authorized  PCC  staff  and  one  or  more 
members  of  the  underwriter  will  coimt, 
verify  and  package  the  securities  at  the 
o^ice  of  the  transfer  agent  or  trustee 
bank  and  deliver  them  to  PCC's  clearing 
area,  where  they  will  be  retained  for 
safekeeping  in  custody  account  pending 
the  closing  of  the  underwriting.  When 
notified  that  the  underwriting  has 
closed.  PCC  will  release  the  certificates 
to  PSDTC  personnel  for  immediate 
deposit  at  PSDTC  for  the  credit  of  the 
managing  underwriter.  PSDTC  will 
process  book-entry  movements  and 
physical  withdrawals  in  accordance 
with  instructions  previoulsly  received 
from  the  managing  imderwriter.*  If  the 
managing  underwriter  so  instructs, 
PSDTC  will  credit  a  portion  of  those 
securities  to  the  underwriter's  account 
at  PCC  to  permit  delivers  (free  or 
against  payment]  to  non-PCC/PSDTC 
members  through  PCC's  Securities 
Collection  Division  ("SCD")  in 
accordance  with  PCC's  SCD  procedures. 
In  accordance  with  those  instructions, 
PCC's  SCD  will  make  arrangements  for 
the  delivery  of  securities  to  PCC's 
branch  offices  or  other  registered 
securities  depositories  for  physical 
withdrawals  and  draft  deliveries.  At  the 
end  of  the  day  on  which  the  underwriter 
closes,  all  securities  remaining  in  PCC  or 
PSDTC's  possession  at  any  PCC  branch 
will  be  valued  and  forwarded  to 
PSDTC's  vault  in  San  Francisco  for 
safekeeping.        i 


'The  participant  also  should  forward  any 
additional  information  it  has  about  the  underwriting 
at  that  time. 

'Non-PSDTC  participants  may  effect  settlement 
directly  with  the  underwriter  or  through  a 
correspondent  that  is  a  PSDTC  participant. 


Z  Distribution  Services 

When  the  managing  underwriter 
requests  that  PCC/PSDTC  provide 
distribution  services  only,  the 
underwriter  will  deliver  the  securities  to 
PCC's  clearing  window  on  settiement 
day  (closing  day),  and  the  position  will 
be  credited  to  the  managing 
underwriter's  PCC  or  PSDTC  account  in 
accordance  with  the  managing 
underwriter's  instructions.  Thereafter, 
movements  and  releases  of  the 
securities  will  be  processed  in 
accordance  witii  PCC/PSDTC 
procedures.  Nevertheless.  PCC/PSDTC 
will  not  make  any  deliveries  until  the 
trustee  bank  or  transfer  agent  advises 
PCC/PSDTC  that  payment  has  been 
received  by  the  managing  underwriter. 

JL  Money  Settlement  and  Distribution 
Services 

Under  the  proposals.  PCC/PSDTC  will 
provide  money  settlement  and 
distribution  services  for  the  managing 
imderwriter  if  the  managing  underwriter 
requests  these  services  at  least  two 
weeks  before  the  closing.  Under  this 
proposed  service,  PSDTC  would  accept 
payments  from  selling  group  members 
for  the  managing  underwriter's  account. 
Based  on  instructions  fix)m  the  managing 
underwriter,  PSDTC  will  accept 
payments  from  selling  group  members 
until  9:00  a.m.  on  closing  day  and  advise 
the  managing  underwriter  which  selling 
group  members  failed  to  make  payments 
in  accordance  with  the  managing 
underwriter's  instructions  to  PSDTC. 
PCC  and  PSDTC  would  effect  no 
deliveries  or  movements  until 
authorized  by  the  managing  underwriter 
and,  in  accordance  with  the  managing 
underwriter's  instructions,  would  effect 
deliveries  (free  or  against  payment) 
tiirough  PSDTC  and  PCC  facilities. 

In  the  event  money  settlement  and 
distribution  services  are  to  be  completed 
for  DTC  participants  through  the 
depository  interface.  PCC/PSDTC  will 
ship  securities  certificates,  registered  in 
DTC's  nominee  name,  to  its  New  York 
City  office  one  day  before  settlement 
On  settlement  day,  PCC/PSDTC's  New 
York  office,  upon  notification  that  the 
underwriting  has  closed,  will  deposit 
these  securities  in  its  DTC  account. 
DTC,  upon  receipt  of  payment  from  its 
participants,  then  will  deliver  the 
securities  by  book-entry  movement 
Under  no  circumstances  will  DTC  make 
these  book-entry  transfers  prior  to 
receipt  of  payment 

B.  PCC/PSDTC's  Rationale 

PCC  and  PSDTC  state  in  their  filings 
that  the  proposed  rule  changes  are 
consistent  with  the  Act  in  general  and 
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section  17A  in  particular  because  the 
underwriting  program  is  intended  to 
facilitate  securities  underwritings  by 
expediting  the  issuance  and  distribution 
of  securities.  PCC  and  PSDTC  also 
emphasize  that  the  underwriting 
program  reduces  the  necessity  for 
physical  deliveries  and  encourages  the 
use  of  book-entry  transfers  of  securities. 
Finally,  PCC  and  PSDTC  state  that  their 
proposed  rule  changes  are  consistent 
with  secOon  17A(b)3)(F)  of  the  Act  in 
that  the  underwriting  program  promotes 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
assures  the  safeguarding  of  securities 
and  funds,  and,  in  general,  protects 
investors  and  the  public  interest. 

C.  Discussion 

For  the  reasons  stated  below,  the 
Commission  believes  that  the  proposed 
rule  changes  are  consistent  with  section 
17A  of  the  Act  and  therefore  is 
approving  the  proposals.  The 
Commission  believes  that  the  proposals 
should  further  the  development  of  the 
National  Clearance  and  Settlement 
System  ("National  System")  because 
they  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  funds. 

The  PCC/PSDTC  underwriting 
program  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  in  several  ways. 
First,  the  PCC/PSDTC  program  results  in 
reduced  distribution  of  physical 
securities  certifications.  Instead  of  each 
member  of  a  selling  syndicate  receiving 
securities  certificates  from  the  issuer's 
transfer  agent  or  bank  trustee,  the 
managing  underwriter  instructs  the 
transfer  agent  or  bank  trustee  to  issue 
certificates  in  PCC/PSDTC's  nominee 
name  and  authorizes  the  release  of 
securities  to  PSDTC*  Pre-entered  book- 
entry  deliveries  are  immediately 
effected  from  the  account  of  the 
underwriter  to  the  accounts  of  the 
syndicate  members.  Almost 
simultaneously,  book-entry  deliveries 
versus  payment  are  made  to  all 
subsequent  purchasers  based  on 
delivery  instructions  which  syndicate 
members  submitted  in  advance.  As  a 
result,  the  Commission  believes  that 
issuers,  whether  corporations  or 
municipalities,  should  achieve  cost 
savings  in  that  fewer  securities 
certificates  need  be  printed  and  the 
inefficiencies  associated  with  the 


handling  of  physical  certificates  are 
reduced.  More  speciHcally,  aggregate 
cost  savings  to  issuers,  underwriters  and 
dealers  that  result  from  using  depository 
services  to  distribute  securities  in 
primary  underswriting  could  exceed 
$10,000  per  issue.* 

Second,  when  closing  is  completed, 
new  issues  immediately  become  eligible 
for  the  full  range  of  depository  services. 
Such  services  include  custody,  deposit, 
withdrawals,  book-€ntry  deliveries, 
pledges,  and  interest  and  redemption 
payments.  The  Commission  believes 
that  immobilization  of  securities  in 
depositories,  because  of  the  efficiencies 
and  cost-savings  it  promotes,  is 
consistent  with  the  goals  of  Section  17A 
of  the  Act. 

Third,  the  proposed  rule  changes 
provide  for  optional  money  settlement 
services,  whereby  selling  group 
members  make  payment  to  PSDTC 
which  in  turn  transmits  settlement 
proceeds  to  the  underwriter.  Centralized 
money  settlement  is  efficient  in  that  it 
allows  PSDTC  to  notify  the  underwriter 
early  on  settlement  day  of  firms  that 
haven't  made  timely  payment  and  to 
resolve  problems  prior  to  settlement. 

The  Commission  also  believes  that  the 
proposals  adequately  safeguard  funds 
and  securities.  Under  the  proposals,  the 
potential  for  certificate  loss  or  theft  is 
reduced  since  fewer  certificates  are 
issued.  In  addition,  when  the  physical 
certificates  issued  require  handling, 
PCC/PSDTC  employs  adequate 
measures  to  safeguard  those  certificates. 
For  example,  when  PCC/PSDTC 
provides  pick-up  services  at  the  request 
of  a  managing  underwriter,  personnel 
from  both  the  lead  underwriter  and 
PCC/PSDTC  count  and  package  the 
securities.  Those  securities  then  are 
transported  immediately  to  and  safekept 
at  PCC/PSDTC  until  settlement  the 
following  day.  The  Commission  also 
notes  that  PCC/PSDTC,  as  agent  for  the 
managing  imderwriter,  acts  only  on 
specific  instructions  from  the 
undervmter.  In  this  regard.  PCC/PSDTC 
will  effect  delivery  of  securities  only 
upon  notification  fit)m  the  underwriter 
that  payment  has  been  made. 

It  is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act,  that  the  proposed 
rule  change  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 


'  The  managing  underwriter  delivers  the 
securities  to  PCC's  clearing  window  and  has  its 
account  credited.  PSDTC  participants  then  may 
receive  their  securities  through  book-entry 
movement. 


*  See  Division  of  Market  Regulation  Draft  Staff 
Report,  Progress  and  Prospects:  Depository 
Immobilizoton  of  Securities  and  Use  of  Book-Entry 
Systems,  at  S-«  (June  14. 1985). 


Dated:  December  11, 1965. 
Shirley  E.  HoOk. 
Assistant  Secretary. 

[FR  Doc.  85-29785  Filed  12-16-85: 8:45  am] 
aaxma  CODE  W10-01-H 

SeH-Reguiatory  Organizations; 
Appiicationa  f  or  Unfetad  Tradbig 
Pi  I  m  Mayas  and  of  Opportunity  for 
Haaring;  Cincinnati  Stodc  Exdianga, 
inc. 

Decembo'  11. 1965. 

The  above  named  national  securities 
exchcmge  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(0(1  )(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Allied  Signal,  Inc..  Common  Stock,  $liIO 

Par  Value  {File  No.  7-8700) 
Cal  Fed  Inc^  Common  Stock.  $1.00  Par 

Value  (FUe  No.  7-8701) 
Crystal  Brands,  Inc.,  Common  Stock.  No 

Par  Value  (File  No.  7-8702) 
First  Fidelity  Bancorporation,  Common 

Stock,  No  Par  Value  (File  No.  7-8703) 
General  Motors  Corporation.  Class  "W 

Common,  $.10  Par  Value  (File  No.  7- 

8704) 
Horizon  Bancorp,  Common  Stock.  t4M 

Par  Value  (File  No.  7-8705) 
Kenner  Parker  Toys.  Inc.,  Common 

Stock,  No  Par  Value  (File  No.  7-8706) 
United  Jersey  Banks,  Common  Stock. 

$2.00  Par  Value  (File  No.  7-8707) 
Citizens  First  Bancorp.,  Common  Stodt. 

No  Par  Value  (File  No.  7-8706) 
Farley-Northwest  Industries,  Inc^ 

Exchangeable  Preferred  13V^% 

Cumtilative,  No  Par  Value  (File  Na  7- 

8709) 
Home  Group,  Inc.,  Common  Stodc  tlJJO 

Par  Value  (File  No.  7-8710) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  30. 1985. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Follo%ving  this    . 
opport\inity  for  hearing,  the  Commission 
will  approve  the  appUcations  if  if  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
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maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shtriy  E.  HolUs. 
Assistant  Secretary. 

[FR  Doc  85-29783  Filed  12-1&-8S:  8:45  am] 
MLUNQ  CODE  M1».«1-« 


DEPARTMENT  OF  TRANSPORTATION 

Soutttwest  Airlines  Co.  Enf orccfiMnt 
Proceeding;  Rescheduling  of  Hearing 

(Docket  Na  42425] 

Notice  is  hereby  given  that  the 
hearing  in  the  above-entitled 
proceeding,  earlier  scheduled  to  be  held 
on  February  19,  will  be  held  on  February 
13. 1986  at  9:30  a.m.  (local  time]  in  Room 
5332,  Nassif  Bldg.,  400  7th  Street.  SW.. 
Washington,  E)C.  before  the  undersigned 
Chief  Administrative  Law  Judge. 

Dated  at  Washington,  DC  December  12. 
1985. 

Eiias  C  Rodriguez. 
Chief  Administrative  Law  Judge. 
|FR  Doc.  85-29828  Filed  12-18-85:  8:45  am] 

BiUJNG  CODE  4S10-«»-M 


Office  of  the  Secretary 

[Order  to  Show  Cause  (Order  85-12-31); 
Docfcat  43655] 

UnHed  States-Phinppine  Schedule 
Increases  of  Northwest  Airways  and 
Pan  American  World  Artways 

AGENCY:  Department  of  Transporation. 
action:  Notice. 

summary:  The  Department  is  directing 
all  interested  persons  to  show  cause 
why  it  should  not  issue  an  order 
allowing  Northwest  and  Pan  American 
each  to  increase  its  current  operations 
over  Route  2  of  the  U.S.-Philippine8  Air 
Transport  Agreement  by  one  weekly 
roundtrip  frequency. 

DATES:  Persons  wishing  to  Hie 
objections  shall  do  so  no  later  than 
December  23. 1985;  answers  to 
objections  shall  be  filed  no  later  than 
December  30, 1985. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
43655  and  addressed  to  the 
Documentary  Services  Division.  U.S. 
Department  of  Transportation.  400 


Seventh  Street,  SW.,  Room  4107, 
Washington.  DC  20590,  and  should  be 
served  upon  all  interested  parties. 
TOR  nmTHER  INFORMATION  CONTACT: 

le^rey  B.  Gaynes  (202]  472-5418.  Office 
of  Aviation  Operations.  U.S.  Department 
of  Transporation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 

Dated:  December  12, 1085 
Matthew  V.  Scocoxza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  85-29829  Filed  12-16-85:  8.-45  am] 

BlUJNa  CODE  4«1«-«>-ll 

Federal  Aviation  Administration 

Advisory  Circular  on  Surge  and  StaN 
Characteristics  of  Aircraft  Turbine 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Availability  of  Advisory 
Circular  (AC)  No.  33.65-1. 

summary:  This  notice  is  to  notify  the 
aviation  pubhc  of  the  issuance  of  AC 
No.  33.65-1,  Surge  and  Stall 
Characteristics  of  Aircraft  Turbine 
Engines.  The  AC  provides  guidance 
material  for  acceptable  means  of 
demonstrating  compliance  with  the 
requirements  of  Part  33  of  the  Federal 
Aviation  Regulations  relative  to  surge 
and  stall  characteristics  and  thrust 
response  of  turbine  engines.  This 
material  applies  to  large,  high  bypass 
ratio  turbofan  engines. 
FOR  FURTHER  INFORMATION  CONTACT 
George  Mulcahy.  Engine  and  Propeller 
Standards  Staff.  ANE-110.  Aircraft 
Certiflcation  Division,  Federal  Aviation 
Administration,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  MA  01803;  telephone  (617) 
273-7077. 
SUPPLEMENTARY  INFORMATION: 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  The  notice  to 
announce  the  availability  of  and  request 
comments  to  the  draft  AC  was 
published  in  the  Federal  Register  (49  FR 
33393)  on  August  22, 1984.  /dl  comments 
were  reviewed  and  appropriate 
comments  were  incorporated  in  the  AC. 

AC  No.  33.65-1  was  issued  by  the 
Engine  and  Propeller  Certiflcation 
Directorate  in  Burlington, 
Massachusetts,  on  December  6. 1965. 


A  copy  of  AC  No.  33.65-1  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Section,  M- 
494.3, 400  Seventh  Street.  SW., 
Washington.  DC  20590. 

Issued  in  Burlington,  Massachusetts,  on 
December  9. 1985. 
Robart  E.  Whitdngton. 
Director,  New  England  Region. 
[FR  Doa  85-29744  Filed  12-16-85:  8:45  am] 
BILUMQ  cow  4S1S-1S-M 


Resttarch  and  Special  Programs 
Administration 

National  Hazardous  Materials 
Transportation  Advisory  Committee; 
Public  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Hazardous  Materials 
Transportation  Advisory  Committee 
(NHMTAC)  on  January  7  and  8. 1986. 
8:30  a.m.  until  5:00  p.m.  on  January  7, 
and  8:30  a.m.  until  11:30  a.m.  on  January 
a  1986,  at  the  Meridien  Hotel,  400  Dallas 
Street,  Houston,  Texas  77002. 

The  purpose  of  the  meeting  is  to 
receive  and  to  discuss  revised  reports 
on  the  findings  and/or  recommendations 
of  the  Committee's  three  working  groups 
and  to  take  action  on  these  findings.  The 
working  groups  are  organized  around 
the  three  areas  of  prevention, 
information  exchange,  and  emergency 
response,  which  the  Committee  had 
previously  determined  to  be  issues  of 
priority  concern. 

Attendance  is  open  to  the  pubhc  but 
limited  to  the  space  available.  Members 
of  the  public  may  present  written 
statements  to  the  Committee  before  or 
after  any  meeting  of  the  Committee. 
Such  statements  should  be  sent  to: 
National  Hazardous  Materials 
Transportation  Advisory  Committee, 
ATTN:  Ms.  Cecy  Ivie,  Office  of 
Hazardous  Materials  Transportation. 
(DHM-2)  Room  8432,  Nassif  Building. 
400  Seventh  Street.  SW.,  Washington. 
DC  2059a 

Dated:  December  IZ.  1985. 
Sherwood  C.  Chu. 

Executive  Director,  NHMTAC,  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc.  85-29828  Filed  12-16-85;  8:45  am] 

BILUNQ  CODE  4t10-60-M 
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COMMODITY  FUTURES  TRADING 
COMMISISON 

TIME  AND  DATE:  10:00  a.m.,  December  19, 

1985. 

PIJ^CE:  2033  K  Street.  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commisison. 

|FR  Doc.  85-29887  Filed  12-13-85;  10.47  am) 

BILUNQ  CODE  63S1-01-M 


COUNCIL  ON  ENVIRONMENTAL  DUALITY 

December  13,  1985. 

TIME  AND  date:  10:00  a.m.,  Wednesday. 

January  8, 1986. 

PLACE:  Conference  Room,  First  Floor, 

722  Jackson  Place,  NW.,  Washington. 

DC. 

NOTICE  OF  CHANGE:  The  Sunshine  Act 

meeting  previously  scheduled  for 

Tuesday,  December  17, 1985  (50  FR 

50251  (1965))  is  rescheduled  for 

Wednesday,  January  8, 1986  at  10.-00 

a.m.  , 

A.  Alan  Hill. 

Chairman. 

|FR  Doc.  29960  Filed  12-13-86:  3:48  pm] 

attXMa  cooE  ai2»-ot-« 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

December  11, 1985 


The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552B: 
TIME  AND  date:  December  18. 1985.  lOKX) 
a.m. 

n^ce:  825  North  Capitol  Street.  NEL. 
Room  9306.  Washington.  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  F.  Plumb. 
Secretary.  Telephone  (202)  357-6400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  division  of  Public 
Information. 

Consent  Power  Agenda.  82eth  Meeting— 
December  18. 1985,  Regular  Meeting  (10:00 
a.m.] 

CAP-1. 
Project  No.  9025-002,  Weyerhaeuser 
Company 
CAP-2. 
Docket  No.  EL85-33-001.  Big  Bear  Area 
Regional  Wastewater  Agency 
CAP-3. 
Protect  No.  6967-003,  California 
Hydroelectric 
CAP-4. 

Project  No.  9234-001.  Adirondack  Hydro 
CAP-5. 
Project  No.  7518-001,  Niagara  Mohawk 
Power  Corporation 
CAP-6. 
Project  No.  7129-002.  Wilfred  and  Rory 
Poulin 
CAP-7. 
Project  No.  2558-007,  Vermont  Marble 
Company 
CAP-8. 
Project  No.  7360-003,  Panther  Power 

Partnership 
Project  No.  9620-001,  Panther  Power 
Company 
CAP-0. 
Project  No.  2548-006,  Georgia-Pacific 
Corporation 
CAP-10. 
Project  No.  7014-002,  Malta  Irrigation 
District,  et  al. 
CAP-11. 
Project  No.  2088-014.  Oroville-Wyandotte 
Irrigation  District 
CAP-12. 
Project  No.  8764-000,  San  Gabriel 

Hydroelectric  Partnership 
Project  No.  1250-000.  City  of  Pasadena, 
California  Water  and  Power  Department 


CAP-13. 
Docket  No.  HBOS-85-l-OOa  Montana 
Power  Company 
CAP-14. 
Docket  No.  QFae-2»-00a  Freeport 
McMoran  Inc.  and  Gunnison  Capital  Ltd. 
CAP-15. 
Docket  No.  ER85-728-003.  Arizona  Public 
Service  Company 
CAP-16. 
Docket  Nos.  ER8&-107-000  and  ER86-120- 
000,  Pacific  Gas  and  Electric  Conpany 
CAP-17. 
Docket  No.  ER86-72-0aa  El  Paao  Electric 
Company 
CAP-ia 
Docket  No.  ER86-101-000.  Northern  States 
Power  Company  (Minnesota) 
CAP-19. 
Docket  No.  ER8e-133-000.  Public  Service 
Company  of  New  Hampshire 
CAP-20. 
Docket  No.  ER88-e3-O0a  The  Washington 
Water  Power  Company 
CAP-21. 
Docket  No.  ERB&'48-000.  Arkansas  Power 
ft  Light  Company 
CAP-22. 
Docket  No.  ER86-130-000.  Illinois  Power 
Company 
CAP-23. 
Docket  No.  ER8e-38(MX»,  Florida  Power  ft 
Light  Company 
CAP-24. 
Docket  No.  EC85-21-000.  Idaho  Power 

Company 
Docket  No.  EC85-22-000.  Northwestern 

Public  Service  Company 
Docket  No.  EC86-l-00a  Central  Oliaois 
Public  Service  Company 
CAP-25. 
Docket  No.  ER85-738-002.  and  003.  Pacific 
Gas  and  Electric  Company 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  RM8&-1-000  (Parts  A-D). 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Brooklyn 
Union  Gas  Company] 
CAM-2. 
Docket  No.  RM85-1-000  (Parts  A-D. 
regulation  of  natural  gas  pipelines  after 
partial  wellhead  decontrol  (Columbia 
Gas  Transmission  Gorporation) 
CAM-3. 

Omitted 
CAM-4. 
Docket  No.  GPB5-t2-00a  Southeastern  Ges 
Company 
CAM-6. 

Omitted 
CAM-6. 
Docket  No.  RO8S-7-000.  Brent 
Explorations.  Inc. 
CAM-7. 
Docket  No.  RM8&-1-^)00-140  (Parts  A-D. 
regulation  of  natural  gas  pipelines  after 
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partial  wellhead  decontrol  (Valley  Gas 
Transmission,  Inc.) 

Consent  Gas  Agenda 

CAG-1. 
Docket  No.  RP85-149-007.  East  Tennessee 
Natural  Gas  Company 
CAG-2. 

Omitted 
CAG-3. 

Docket  Nos.  TA88-1-25-000  and  001. 
Mississippi  River  Transmission 
Corporation 
CAG-4. 
Docket  No.  RP86-22-O0a  ANR  Pipeline 
Company 
CAG-5. 

Omitted 
CAG-6. 
Docket  No.  CP83-4O3-O07  and  008, 
Consolidated  Gas  Transmission 
Corporation 
CAG-7. 
Docket  No.  TA86-1-48-002.  ANR  Pipeline 
Company 
CAG-8. 
Docket  No.  TA83-2-dO-001,  Trunkline  Gas 
Company 
CAG-9. 
Docket  No.  TA85-2-34-002,  Florida  Gas 
Transmission  Company 
CAG-10. 
Docket  No.  TA86-1-33-005.  El  Paso  Natural 
Gas  Company 
CAG-11. 
Docket  No.  TA86-1 -43-003.  Northwest 
Central  Pipeline  Corporation 
CAG-12. 
Docket  No.  TA85-2-31-002,  Arkla  Energy 
Resources 
CAG-13. 
Docket  Nos.  TA85-1-33-005,  006,  007,  008, 
TAa4-2-33-ma  OOll.  TA84-I-33-OO8  and 
009.  El  Paso  Natural  Gas  Company 
CAG-14. 

Docket  Nos.  RP85-165-00a  005.  CP85-487- 
005.  CP8&-488-005,  CP85-672-005  and 
RP85-125-000,  Distrigas  of 
Massachusetts  Corporation 
CAG-15. 

Docket  Nos.  RP82-B-003.  TA81-1-53-006. 
TA82-1-53-002,  TA83-1-53-004  and 
TA84-1-53-015,  K  N  Energy.  Inc. 
CAG-16. 

Docket  Nos.  RP79-10-020,  RP8O-134-020 
and  RP83-34-005,  Great  Lakes  Gas 
Transmission  Company 
CAG-17. 

Docket  Nos.  RP83-93-012,  013  and  014, 
Trunkline  Gas  Company 
CAG-18. 

Docket  No.  RP85-206-001.  Northern 
Natural  Gas  Company,  division  of 
Intemorth,  Inc. 
CAG-19. 
Docket  No.  RP85-188-O00,  National  Fuel 
Gas  Supply  Corporation 
CAG-20. 
Docket  No.  RP86-18-000,  Valley  Gas 
Transmission,  Inc. 
CAG-21. 
Docket  Nos.  TA83-1-32-000,  TA84-1-32- 
004,  TA85-1-32-003,  TA85-5-32-000, 
RP79-S9-000.  RP82-54-018  and 
1N86  Colorado  Interestate  Gas 

Company 


CAG-22.  ( 

Omitted  ' 

CAG-23. 
Docket  Nos.  RP85-11-014  and  015,  K  N 
Energy.  Inc. 
CAG-24. 
Docket  Nos.  ST85-1661-001,  ST85-1684- 
001,  ST84-836-001.  ST84-1 01 7-001,  ST84- 
1213-001,  ST84-1250-001.  STe5-47-O01, 
ST85-49-001,  ST85-196-001,  ST85-S75- 

001,  ST85-663-001  and  STe5-7i5-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 

CAG-25. 
Docket  Nos.  IS78-1-000  and  IS80-28-000, 

Phillips  Pipte  Line  Company 
Docket  No.  IS8O-27-0oa  Williams  Pipe  Line 
Company 
Docket  No. 
CAG-26. 
Docket  Nos.  CI85-633-011.  et  al.,  002  and 
CI85-632-001,  Tenneco  Oil  Company,  et 
al. 
CAG-27. 
(A)  Docket  No.  Cl8e-1»-001.  et  al.,  Amoco 

Production  Company,  et  al. 
(6)  Docket  No.  CI86-19-002.  et  al.,  Amoco 
Production  Company,  et  al. 
CAG-2a 
Docket  No.  RI8&-1-000,  Energy  Exploration 
Company 
CAG-29. 

Omitted 
CAG-30. 

Docket  No.  CI  84-213-000,  Tenneco  Oil 
Company 
CAG-31. 
Docket  No.  CI85-51 1-000  And  CI85-512- 

000,  Hufo  Oils 
CAG-32. 

Docket  No.  CI86-46-000,  Chevron  U.S.A 

Inc. 
Docket  No.  CI86-65-000,  Ohio  Gas 

Marketing  Corporation 
Docket  No.  CP8e-e7-000,  Texas  Gas 

Transmission  Corporation 
Docket  No.  CI84-555-005,  ANR  Production 

Company        , 
CAG-33.  I 

Docket  No.  CP85-555-001,  ANR  Pipeline 

Company 
CAG-34. 
Docket  No.  CP84-577-018.  Trunkline  Gas 

Company 
CAG-35. 
Docket  No.  CP85-621-001,  002.  CP85-713- 

002,  003.  CP85-714-002,  003,  CP85-71&- 

001,  CP85-889-001  and  CP86-53-001, 
ANR  Pipeline  Company 

Docket  Nos.  CP85-700-001  and  002, 
Columbia  Gas  Transmission  Corporation 
and  Columbia  Gulf  Transmission 
Company 
CAG-3e. 

Docket  Nos.  CP85-«08-003  and  004, 
National  Fuel  Gas  Supply  Corporation 
CAG-37. 

Docket  Nos.  CP83-452-035.  036,  036.  037 
and  038,  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company 
CAG-38. 
Docket  No.  CP84-30-002,  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
Docket  No.  CP85-255-000,  Florida  Gas 
Transmission  Company 


Docket  No.  CP85-256-00a  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-39. 
Docket  No.  CP83-39-007,  Equitable  Gas 
Company,  a  division  of  Equitable 
Resources,  Inc. 
CAG-10. 
Docket  No.  CP85-746-00a  Southern 

Natural  Gas  Company 
Docket  Nos.  CI73-639-005,  CI76-586-006 
and  CI85-587-000,  Arco  Oil  and  Gas 
Company,  division  of  Atlantic  Richfield 
Company 
CAG-11. 

Docket  No.  CP84-210-002,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP84-217-003.  Columbia  Gas 
Transmission  Corporation 
CAG-42. 
Docket  No.  CP85-812-000,  Colorado 
Interetate  Gas  Company 
CAG-43. 
Docket  No.  CP85-774-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-44. 
Docket  No.  CP85-308-00,  Natural  Gas 
Pipeline  Company  of  America 
CAG-45. 
Docket  No.  CP85-764-000,  Northern 
Natural  Gas  Company,  Division  of 
Intemorth,  Inc. 
CAG-46. 
Docket  No.  CP85-4S3-000  and  001. 
Trunkline  Gas  Company 
CAG-47. 
Docket  No.  CP85-214-001.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-48. 
Docket  No.  CP85-118-007,  Northwest 
Pipeline  Corporation 
CAG-49. 
Docket  No.  eP84-441-011,  Tennessee  Gas 
Pipeline  Company,  a  Division  of  Tenneco 
Inc. 

I.  Licensed  Project  Matters 

P-1. 
Project  No.  2934-004.  New  York  State 

Electric  and  Gas  Corporation 
Project  No.  4684-001,  Long  Lake  Energy 

Corporation 

U.  Electric  Rate  Matters 

ER-l. 
Docket  Nos.  ER81-426-000  and  ER82-483- 
000  (Qualifying  facility  issues),  Middle 
South  Services,  Inc. 
Docket  No.  EL81-12-000,  State  of  Arkansas 
V.  Middle  South  Utilities,  Inc. 
ER-i 

Omitted 
ER-2. 
Omitted 

Miscellaneous  Agenda 

M-1. 

Docket  No.  RM  86-2-000,  Revisions  to  the 
methodology  for  assessing  Federal  land 
use  charges  and  to  billing  procedures  for 
annual  charges  for  Administering  Part  I 
of  the  Federal  Power  Act 

M-2. 
Docket  No.  Rm-85-19-000,  generic 
determination  of  rate  of  return  on 
common  equity  for  public  Utilities 
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L  flpaiow  Rate  Mattan 

RP-1. 

Docket  Nos.  TA88-1-18-000  and  001  (PGA 
86-1),  Texas  Gas  Trasmission 
Corporation 
RP2. 

Omitted 

II.  Producer  Matters 

CM. 
Docket  No.  CI85-S13-000,  Tenngasco  Gas 
Supply  Company  et  al.  v.  Southland 
Royalty  Company  et  al. 
CI-2. 
Docket  No.  CI81-14-001.  Inexco  Oil 
Company 

III.  Pipeline  Certificate  Matters 

CP-1. 

Reserved 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  85-29920  Filed  12-13-85;  3:22  pm] 

BiLUNQ  CODE  %^^^•«^•^^ 


FEDERAL  RESERVE  SYSTEM,  BOARD  OP 

GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Friday, 

December  20, 1985. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets, 

NW..  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  13, 1985.  \  ■ 

lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-29866  Filed  12-13-85;  10:19  am] 

BIUJNQ  COOC  e21<M)1-M 


international  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  11:00  a.m.,  December 
13, 1985. 
CHANGES  IN  THE  MEETING:  Change  of 

date  and  time  for  Commission  meeting 
to  December  12, 1985,  at  3:00  p.m. 


In  conformity  with  19  CFR  2(n.37(b). 
Commissioners  Stem.  Liebeler,  Eckes. 
Lodwick,  and  Rohr  determined  by 
unanimous  vote  that  Commission 
business  requires  the  change  date  and 
time,  affirmed  that  no  earlier 
announcement  of  the  change  was 
possible,  and  directed  the  issuance  of 
this  notice  at  the  earliest  pr^ticable 
time. 

CONTACT  PERSON  FOR  MORI 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  85-29830  Filed  12-12-85: 4:32  p.m.] 

BHJJNOCOOC  702IM»-M 


INTERNATIONAL  TRADE  COMMISSION 

USrrC  SE-85-53A 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:00  p.m.,  Friday. 
December  20, 1985. 

CHANGES  IN  THE  MEETING:  Addition  of 
agenda  item  as  follows: 

7.  Investigations  Nos.  701-TA-261(A), 
263(A)  and  284(A)  and  731-TA-289(A),  290(A) 
and  291(A)  [Preliminary]  (Welded  steel  wire 
mesh  for  concrete  reinforcement  from  Italy, 
Mexico,  and  Venezuela) — briefing  and  vote. 

In  conformity  with  19  CFR  201.37(b), 
Commissioners  Stem,  Liebeler,  Eckes, 
Lodwick,  and  Rohr  determined  by 
unanimous  vote  that  Commission 
business  requires  the  change  in  subject 
matter  by  addition  of  the  agenda  item, 
affirmed  that  no  earlier  announcement 
of  the  addition  to  the  agenda  was 
possible,  and  directed  the  issuance  of 
this  notice  at  the  earliest  practicable 
time. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason. 
Secretary. 
December  12, 1985. 

[FR  Doc.  85-29959  Filed  12-13-85:  3:45  pm] 

BtUJNQ  COOC  70aO-02-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  16,  23,  30, 
1985  and  January  6, 1986. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street,  NW.,  Washington, 
DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  December  IS 
Tuesday,  December  17 

10:00  ajn. 

Discussion  of  Management-Organizatfan 
and  Internal  Personnel  Matter*  (Cloeed — 
Ex.  2  ft  6) 
2:00  p.m. 

BrieHng  on  Nuclear  Employee  Date  Svsten 
(NEDS)  (Public  Meeting) 

Wednesday,  December  18 

9:30  a.m. 
Briefing  on  Status  of  Davis-Besse  (Public 
Meeting) 
11:00  a.m. 

Affirmation/Discussion  and  Vote  (Peblic 
Meeting) 

a.  Request  for  Hearing  by  R.C  Arnold  and 
E.G.  Wallace  (tentetive) 

b.  Petition  for  Review  of  Appeal  Board 
Decision  on  Shoreham  Emergency 
Planning/Legal  Authority  Issues  (ALAB- 
818)  (tentative) 

c.  Notice  of  Hearing  on  TMI-2  Leak  Rate 
Date  Falsification  (tentative) 

Weak  of  December  23— Tenaliv* 

Tuesday,  December  24 

10:00  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  December  3&— Tentetive 

Thursday,  January  2 

3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  January  ft— Tentative 

Monday,  January  6 

2.-00  p.m. 
Discussion  of  Managcmenf-Organiratioo 
and  Internal  Personnel  Matter*  (Oosed— 
Ex.  2  &  6) 

Tuesday,  January  7 

10:00  a.m. 
Briefing  by  Staff  on  TVA  Corporate  Plan 
(Public  Meeting) 

Wednesday,  January  8 

10:00  a.m. 
Briefuig  by  TVA  on  Corporate  Plan  (Public 
Meeting) 
2KX)  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETMOS    . 
CALL  (RECORDING):  (202)  634-1496. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Julia  Corrado  (202)  634-. 
1410. 

)ulia  Corrado, 

Office  of  the  Secretary. 
December  12. 1985.  t 

I 

[FR  Doc.  85-29950  Filed  12-13-85:  3-.22  am) 
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BEST  COPY  AVAILABLE 
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STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Proposed 
Rulemaking  for  Periodic  Reports. 

CONTACT  PERSON  FOR  MORE 


POSTAL  RATE  COMMISSION 

TIME  AND  date:  9:30  a.m..  December  19, 
1985.  -  V 

place:  Conference  Room.  Suite  300. 1333      Ifi^r^Tf  ?\V^?  n  ^^''^■^'  ■ 
1 1  S  reet.  NW.  Washington.  DC  20288-  Secretary.  Postal  Rate  Commission, 

0001. 


Washington.  DC  20268-0001,  Telephone 

(202)  789-«840 

Charles  L  Clapp. 

Secretary. 

IFR  Doc.  85-29901  Filed  12-13-85: 12:12  pm| 

BNXINa  CODE  771S-«1-« 


Room  30a  1333  H  Street,  NW. 


)85 


JMI 


Tuesday 
December  17,  1985 


Part  II 

Federal  Reserve 
System 

12  CFR  Part  204 

Reserve  Requirements  of  Depository 

Institutions;  Final  Rule 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

(R«9.  D;  Docket  No.  R-0563] 

Reserve  Requirements  of  Depository 
Institutions;  Reserve  Requirements  on 
IMoney  Market  Deposit  Accounts  Held 
by  Hawaiian  Nonmember  Depository 
Institutions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  On  January  2. 1986.  Hawaiian 
nonmember  depository  institutions 
begin  an  eight  year  phase-in  of  federal 
reserve  requirements  on  deposit 
accounts,  pursuant  to  S  204.4(f)  of  the 
Board's  Regulation  D  (12  CFR  Part  204). 
Section  204.4(0  also  provides  that 
Money  Market  Deposit  Accounts 
(MMDAs)  at  those  institutions  are  not 
subject  to  the  phase-in  provisions  and 
are  subject  to  full  reserves  commencing 
with  the  reserve  maintenance  period 
beginning  January  2, 1986.  After  March 
31, 1986,  the  authority  of  the  Depository 
Institutions  Deregulation  Committee 
(DIDC)  terminates  (12  U.S.C.  3509),  and 
as  a  result,  the  authority  for  MMDAs 
which  were  created  by  regulation  by  the 
DIDC  (12  CFR  1204.122)  also  terminates. 
At  that  time  MMDA-type  deposits  will 
become  subject  to  the  eight  year  reserve 
requirement  phase-in  applicable  to  other 
deposits  held  by  nonmember  Hawaiian 
depository  institutions. 

The  effect  of  the  current  Regulation  D 
is  to  make  MMDAs  at  nonmember 
Hawaiian  depository  institutions  subject 
to  full  reserve  requirements  on  accounts 
held  at  these  institutions  for 
computation  periods  beginning 
December  3, 1985  through  March  31, 
1986  and  then  to  be  subject  to  the  eight 
year  phase-in  of  reserve  requirements 
after  that  date.  In  order  to  avoid  this 
result,  the  Board,  exercising  its  power 
under  section  11(c)  of  the  Federal 
Reserve  Act.  waives  the  full  reserve 
requirement  and  amends  its  regulations  - 
to  subject  MMDAs  in  nonmember 
Hawaiian  institutions  to  the  same 
phase-in  requirements  as  are  generally 
applicable  to  deposits  in  those 
institutions.  Thus,  MMDAs  in  these 
institutions  will  be  subject  to  the  eight 
year  phase-in  of  reserves  commencing 
with  the  reserve  maintenance  period 
beginning  January  2, 1986. 

EFFECTIVE  DATE:  December  31, 1985. 
Comments  must  be  received  by 
December  20, 1985. 


ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
argoments  concerning  the  proposal  to 
William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20551.  or 
such  comments  may  be  delivered  to 
Room  B-2223  between  8:45  a.m.  and  5:15 
p.m.  on  business  days.  Comments  may 
be  inspected  in  Room  B-1122  between 
8:45  a.m.  and  5:15  p.m.  on  business  days 
except  as  provided  in  {  261.6(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Information  (12  CFR  261.6(a)). 
FOR  FURTHER  INFORMATION  CONTACT 

John  Harry  Jorgenson.  Senior  Attorney 
(202/452-3778)  or  Patrick  J.  McDivitt 
Attorney  (202/452-3818).  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
19(b)(8)(E)  of  the  Federal  Reserve  Act 
12  U.S.C.  461(b)(8)(E),  provides  for  the 
phase-in  of  reserve  requirements  for 
nonmember  depository  institutions  in 
Hawaii,  and  S  204.4(0  of  Regulation  D 
implements  these  statutory 
requirements.  This  phase-in  conmiences 
with  the  reserve  maintenance  period 
beginning  January  2, 1986.  and  continues 
for  eight  years. 

In  implementing  the  statute,  the  Board 
specifically  exempted  MMDAs  in 
nonmember  Hawaiian  depository 
institutions  from  the  phase-in 
provisions.  Thus,  commencing  January  2, 
1986,  under  the  existing  regulation, 
MMDA  accounts  held  in  these 
institutions  from  December  3. 1985 
forward  would  be  subject  to  full  reserve 
maintenance  requirements. 

MMDAs  were  created  by  the  DIDC  by 
regulation  in  1982, 12  CFR  1204.122,  and 
the  Board  amended  its  Regulation  D  to 
provide  that  MMDAs  would  be  subject 
to  full  reserve  requirements.  However,  it 
extended  its  regulatory  delay  of  the 
maintenance  of  reserve  requirements  of 
nonmember  Hawaiian  depository 
institutions  to  MMDAs  held  by  these 
institutions  until  January  2, 1986,  at 
which  time  full  reserve  maintenance 
would  be  required. 

The  DIDC,  and  as  a  result,  its 
regulations,  terminate  on  March  31, 
1986, 12  U.S.C.  3059.  At  that  time, 
MMDAs  in  Hawaii  will  become  subject 
to  the  phase-in  provisions  for  deposits 
held  by  nonmembers  depository 
institutions  located  in  Hawaii. 
Consequently,  under  the  current 
regulation,  MMDAs  at  nonmember 
depository  institutions  in  Hawaii,  after 


being  subject  to  full  reserves  for  only  a 
few  months,  would  be  subject  to 
reserves  at  the  lower  phase-in  rate. 

Because  of  the  burden  to  the 
depository  institutions  of  complying  for 
this  brief  period,  the  Board  has  decided, 
in  the  interest  of  cost  savings  and 
convenience,  and  for  other  good  cause, 
to  relieve  this  restriction  by  deleting  the 
requirement  in  the  last  sentence  of 
section  204.4(0  of  Regulation  D  that 
nonmember  depository  institutions 
located  in  Hawaii  maintain  full  reserves 
on  MMDAs  after  January  1, 1986.  The 
Board  will  require  the  phase-in  of 
reserves  on  MMDAs  in  these  institutions 
on  the  same  schedule  generally  applied 
to  their  other  deposits.  The  resulting 
reduction  in  aggregate  reserve  balances 
relative  to  what  would  have  been 
maintained  over  this  period  is  very 
small  and  will  have  no  effect  on  the 
implementation  of  monetary  policy. 
Pursuant  to  section  11(c)  of  the  Federal 
Reserve  Act.  12  U.S.C.  248(c).  and 
section  19(a)  of  that  Act.  12  U.S.C. 
4ei(a),  the  Board  is  suspending  the 
maintenance  of  full  reserve 
requirements  on  these  accounts  for  the 
reasons  stated  above  in  order  to 
effectuate  the  purposes  of  section  19  and 
delegates  to  its  Secretary  the  authority 
to  renew  the  suspension  for  periods  of 
fifteen  days  through  the  maintenance 
period  beginning  April  24, 1986 — the 
maintenance  period  for  MMDA  accounts 
held  at  these  institutions  through  March 
31. 1986,  when  the  MMDA  expires.     • 
Administrative  Issues 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  Board  to 
consider  the  impact  of  his  amendment 
on  small  entities.  In  this  regard,  it  is  the 
Board's  view  that  the  amendment  would 
not  impose  any  additional  reporting  or 
recordkeeping  requirements.  The 
purpose  of  this  amendment  is  to  reduce 
a  burden,  and  there  are  no  Federal  rules 
which  duplicate,  overlap  or  conflict  with 
the  amendment.  Suggested  alternatives 
will  be  considered  when  comments  are 
reviewed.  The  amendment  will  apply 
only  to  nonmember  depository 
institutions  in  Hawaii.  It  is  anticipated 
that  the  amendment  could  have  a  small 
beneficial  impact  on  the  ability  of  small 
depository  institutions  to  attract 
deposits. 

The  Board,  for  good  cause  shown 
above,  finds  that  this  action  is  in  the 
public  interest  because  the  action 
relieves  a  burden  currently  imposed  on 
the  affected  institutions.  The  Board  also 
finds  that  the  delayed  effective  date  of 
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this  action  provides  adequate  time  for 
any  interested  party  to  comment. 

list  of  Subjects  in  12  CFR  Part  204 

Banks,  banking,  Currency,  Federal 
Reserve  System,  Penalties  and 
reporting  requirements. 

Effective  December  31. 1985,  pursuant 
to  the  Board's  authority  under  section  19 
of  the  Federal  Reserve  Act,  12  U.S.C.  461 
et  seq.,  12  CFR  Part  204.4  is  amended  by 
revising  paragraph  (f)  of  §  204.4  by 
removing  the  last  sentence. 

By  order  of  the  Board  of  Governors, 
Decemtier  13, 1985. 
WiUiam  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  85-29968  Filed  12-16-65;  11:28  amj 
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The  text  of  laws  is  not 
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in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
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HJ).  3424/Pub.  L.  99-178 

Departments  of  Labor,  Health 
and  Human  Services,  and 
Education  and  Related 
Agencies  Appropriation  Act, 
1986.  (Dec.  12,  1985;  33 
page)    Price  $1.00. 

HJ.  Res.  476/Pub.  L  99- 
179 

Making  furthter  continuing 
appropriations  for  fiscal  year 
1986.  (Dec.  13.  1985;  1 
pages)    Price:  1.00. 
H.R.  2965/Pub.  L.  99-180 
Department  of  Commerce, 
Justice,  and  State,  the 


Judiciary,  arxJ  Related 

Agencies  Appropriation  Act. 
1986.  (Dec.  13.  1985;  36 
page)    Price:  $1.00. 
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Tba  FMtoral  RagMtr,  pubNshad  daily,  is  the  Official  publication 
for  notifying  the  puMc  of  propoaad  and  final  reguialions.  N  Is  the 
tool  for  you  to  use  to  participate  in  the  rutemaldng  process  by 
commenting  on  the  proposed  reguiatiorw.  And  H  tteeps  you  up 
to  dais  on  the  Federal  regulations  currently  in  effecL 

Mailed  monthly  as  part  of  a  t'ederal  Reglslsr  subscription  are: 
the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users  of  the 
Code  o<  FMeral  RegulaMens  to  amendatory  actions  published  in 
the  daily  Federal  nagtstsr;  and  the  cumulative  FMeral  Rsglstsr 

The  Code  of  Federal  Regulatione  (CFR)  comprising 
approximately  185  volumes  contains  the  annual  codification  of  the 
final  regulations  printed  in  the  Federal  Register.  Each  of  the  50 
titles  is  updated  annually. 
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•  Code  of  Federal  RegulatioM 
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Briefing*  on  How  To  Use  ttte  Federal  Register— 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 


Selected  Subjects 


Air  Pollution  Control 

Environmental  Protection  Agency 

Animal  Drugs 

Food  and  Drug  Administration 

Aviation  Safety 

Federal  Aviation  Administration 

Communications  Common  Carriers 

Federal  Communications  Commission 

Cosmetics 

Food  and  Drug  Administration 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 

Fisheries 
National  Oceanic  and  Atmospheric  Administration 

Freedom  of  Information 

Environmental  Protection  Agency 

Handicapped 

Farm  Credit  Administration 

Public  Assistance  Programs 

Social  Security  Administration 

Radio  Broadcasting 

Federal  Communications  Commission 

Railroads 

Interstate  Commerce  Commission 
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(not  published  on  Saturdays,  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administrdtion,  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C  Ch. 
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Superintendent  of  Documents.  U.S.  Government  Printing  OfTice. 
Washington.  DC  20402. 


Selected  Subjects 


Surface  Mining 

Surface  Mining  Reclamation  and  Enforcement  O^ice 


The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by     i 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  j 

published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  Hie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  l>e  furnished  by  mail  to  subscribers 
for  S300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

-i       January  17;  at  9  am. 


WHEN: 
WHERE: 

RESERVATIONS: 


Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington.  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


NOTE:  There  will  be  a  sign  language  interpreter  fmr  hearing  impaired  persons  at  this  briefing. 
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51573 
51573 
51573 
51573 
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51574 

51514 
51514 


51575 
51574 


51614 

51586 
51585 

51576 


The  President 

PROCLAMATIONS 

Boy  Scouts,  Seventy-fifth  Anniversary  (Proc.  5421) 

Executive  Agencies 

Agriculture  Department 

See  Food  Safety  and  Inspection  Service;  Soil 
Conservation  Service. 

Bonneville  Power  Administratfon 

NOTICES 

Wholesale  power  rates: 
Direct — service  industrial  customers;  variable 
industrial  power  rate;  hearing  and  inquiry 

CIvM  Rights  Commission 

NOTICES 

Meetings:  State  advisory  committees: 
Illinois 
Kansas 
Maryland 
Montana 
Vermont 

Commerce  Department 

See  also  National  Oceanic  and  Atmospheric 

Administration. 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents] 

Consumer  Product  Safety  Commission 

RULES 

Baby  rattles;  safety  requirements;  correction 

Poison  prevention  packaging: 

Oral  contraceptives;  child-resistant  packaging 

requirements  exemption;  correction 

Defense  Department 

See  also  Engineers  Corp. 

NOTICES 

Meetings: 

Defense  Management,  President's  Blue  Ribbon 

Commission 

Science  Board  task  forces;  place  charge 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production 
quotas: 
Schedules  I  and  II;  1985  aggregate;  correction 

Economic  Regulatoiy  Administration 

NOTICES 
Consent  orders: 

Cox,  Edwin  L,  eral. 
Remedial  orders: 

Shepherd  Oil  Inc..  et  al. 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Magnet  schools  assistance  program 


51576, 
51577 


51551 
51551 


51575 


51521 
51564 


51559 


51513 

51548 
51547 


51651 


51522 


51528 


Meetings: 
Bilingual  Education  National  Advisory  and 
Coordinating  Council  (2  documents) 

Employment  and  Training  Administratfon 

PROPOSED  RULES 

Ahen  temporary  employment;  labor  certification 
process: 

Adverse  effect  wage  rate;  addition  of  Montana  to 

list;  cTorrection 

Charges  for  meals,  correction 

Energy  Department 

See  Bonneville  Power  Administration;  Economic 
Regulatory  Administration;  Federal  Energy 
Regulatory  Commission;  Hearing  and  Appeals 
Office,  Energy  Department 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Abiquiu  Reservoir,  NM 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Colorado 
Freedom  of  Information  Act;  implementation 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and 

engines: 
Gasoline  volatility  and  hydrocarbon  emissions; 
regulatory  strategies  analysis  availability  and 
hearing;  hearing  date  and  location  change 


Farm  Credit  Administration 

PROPOSED  RULES 
51540     Nondiscrimination  on  the  basis  of  handicap  in 
federally  conducted  programs  and  activities 


Federal  Aviation  Administration 

RULES 

Transition  areas 
PROPOSED  RULES 

Terminal  control  areas;  correction 
Transition  areas 
NOTICES 
Meetings: 
Aeronautics  Radio  Technical  Commission 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Cellular  applications;  use  of  random  selection  or 
lotteries  instead  of  comparative  hearings 

Radio  broadcasting: 
AM  stations;  assignment  standards  and 
relationship  between  AM  and  FM  services,  and 
application  acceptance  criteria 
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51561 
51562 
51560 
51564 

51596 


51535 


51592 
51586 
51587 
51587 
51587 
51593 
51595 
51595 
51596 
59597 

51588 

51593 
51593 
51591 


51592 


51602 
51603 
51603 
51604 
51604 
51605 
51605 
51598 
51598 
51599 
51599 
51600 
51600 
51601 
51602 
51602 


51606 


PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Georgia 

Hawaii 

Virginia 

Wisconsin 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted, 
denied,  etc.;  correction 

Federal  Election  Commtssion 

PROPOSED  RULES 

Rulemaking  petitions: 
Use  of  fimds  to  influence  Federal  elections; 
advance  notice 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Alabama  Power  Co. 

Alabama-Tennessee  Natural  Gas  Co. 

Columbia  Gas  Transmission  Corp. 

Columbia  Gulf  Transmission  Co. 

Connecticut  Light  &  Power  Co. 

Pacific  Power  &  Light  Co. 

Samedan  Oil  Corp- 

Transcontinental  Gas  Pipe  Line  Corp. 

TXP  Operating  Co. 

Valero  Interstate  Transmission  Co.  et  aL 
Natural  gas  certificate  filings: 

El  Paso  Natural  Gas  Co.  et  al. 
Preliminary  permits  surrender: 

Hopewell  Power  Co. 

Lilesville  Power  Co. 

Petersburg,  AK,  et  al. 
Small  power  production  and  cogeneration  facilities: 
qualifying  status: 

Freeport-McMoran,  Inc..  et  al. 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 

Bank  of  Boston  Corp.  et  al. 

Bank  of  New  York  Co.,  Inc. 

Bergen  Bank  A/S 

CB  Financial  Corp.  et  al. 

Citicorp 

First  United  Bancorp  et  al. 

Horizon  Bancorp 

HPK  Financial  Corp.  et  al. 

Meridian  Bancorp.  Inc.,  et  al. 

Midwest  Financial  Group,  Inc. 

Mitsubishi  Trust  &  Banking  Corp.  et  al. 

New  Tripoli  Bancorp,  Inc..  et  al. 

Rurban  Financial  Corp. 

Shawmut  Corp.  et  al. 

Standard  Bancshares,  Inc. 

Suntrust  Banks,  Inc. 

Federal  Trade  Commission 

NOTICES 

Cigarettes: 
Testing  methodology  and  procedures;  inquiry; 
extension  of  time 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
51518        Pvrante  tartrate  _r 

PROPOSED  RULES 

Cosmetics: 
51551         Methylene  chloride 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
51513         Overtime  and  holiday  inspection  service 

Healtti  and  Human  Services  Department 
See  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  Public  Health  Service; 
Social  Security  Administration. 


Healtti  Care  Financing  Administration 

NOTICES 

Medicare: 
Skilled  nursing  facility  inpatient  routine  service 
costs  (hospital-based);  schedule  of  limits; 
correction 


51606 


51597 
51598 


51613 
51612 


51565 


51614 


Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
51565         Florida  grasshopper  sparrow 


51522 


51609 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Cases  filed 
Decisions  and  orders 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service:  National 
Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

international  Trade  Conunission 

NOTICES 

Import  investigations: 
Dynamic  random  access  memory  semiconductors 
(DRAM's)  of  256  kilobits  and  above  from  Japan 
Vegetables  produced  in  U.S.  Great  Lakes  States 
and  Canada;  competitive  position 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Rail  carriers: 
Demurrage  charges;  exemption  advance  notice 

NOTICES 

Railroad  services  abandonment: 
Seaboard  System  Railroad,  Inc. 

Justice  Department 

See  Drug  Enforcement  Administration;  Prisons 
Bureau. 

Labor  Department 

See  Employment  and  Training  Administration. 

LarKl  Management  Bureau 

RUUS 

Grazing  administration: 

Livestock  grazing  on  public  lands;  effect  of  court 

order 
NOTICES 
Meetings: 

Helicopters  and  motorized  vehicles  use  in 

gathering  wild  horses 
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51609     National  Wildlife  Federation  v.  Burford,  court  order 

publication 

Survey  plat  filings: 
51607-       California  (6  documents) 
51608 

Wilderness  areas;  characteristics,  inventories,  etc.: 
51609        Utah 


51610 
51610 

51614 
51614 

51615 
51615 

51652 


51533 
51533 


51610 


51616 
51616 
51616 


51618 


51652 


Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alaska  OCS;  oil  and  gas  lease  sale,  proposed 

Outer  Continental  Shelf;  development  operations 

coordination 
Conoco  Inc.  < 

National  Aeronautics  and  Space  Administration 

NOTICES 

Advisory  committees  closed  meeting  activities 
report  for  1984;  availability 
Meetings: 
Space  and  Earth  Science  Advisory  Committee 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability  and  inquiry 
Committees;  establishment,  renewals,  terminations, 
etc.: 
Preservation  Advisory  Committee 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  surf  clam  and  ocean  quahog 
Tanner  crab  off  Alaska 

National  Park  Service 

NOTICES 

Historic  Places  National  Register  pending 
nominations: 
Connecticut  et  al. 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

Cleveland  Electric  Illuminating  Co.  et  al. 

Duquesne  Light  Co.  et  al. 

Power  Authority  of  State  of  New  York 
Operating  licenses,  amendments;  no  significant 
hazards  considerations: 

Bi-weekly  notices 

Occupational  Safety  and  Health  Review 
Commission 

NOTICES 

Meetings;  Sunshine  Act 


Prisons  Bureau 

PROPOSED  RULES 

Immate  control,  custody,  care,  etc.: 
51559        Admission  and  orientation,  chemical  abuse 
programs,  etc.;  correction 

Pubnc  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
51606        Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

AppUcations,  etc.: 
51647         Lazard  Freres  &  Co. 
51649        Pruco  Life  Series  Fund,  Inc. 
51643         Solomon,  David  B. 
51652     Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  rule 

changes: 

51645  Midwest  Clearing  Corp. 

51646  Pacific  Stock  Exchange.  Inc. 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
51514         Eligibility  determination  period:  benefit  pajTHents 
amount;  new  benefit  payment  accounting  system; 
correction 
51514         Public  emergency  shelters  for  homeless; 
eligibility  for  residents 

PROPOSED  RULES 

Social  security  benefits: 
51550        Application  withdrawals;  amendment 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
51570         Caddo  Creek  Watershed,  TX 
51570        Crow  Creek  Watershed.  AR 

51570  Fulton  County,  OH 

51571  Gallia  County,  OH 

51571  Kiser  Lake,  OH 

51572  Prairie  Creek,  OH 
51572  Rocky  Fork  Lake,  OH 
51572  Zieglar  Group,  OH 

State  Department 

NOTICES 

Meetings:  ' 

51651         International  Radio  Consultative  Committee 
51651         Shipping  Coordinating  Committee 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission: 
51519         Utah 

PROPOSED  RULES 

Permanent  and  interim  regulatory  programs: 
51559        Coal  mining;  probable  hydrologic  consequences 
and  cumulative  hydrologic  impact;  draft 
guidelines  availability 


VI 
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NOTICES 
51612     Abandoned  mine  lands  and  State  regulatory 
programs  administration:  annual  evaluation 
reports;  availability 

Transportation  Department 

See  Federal  Aviation  Administration 


SefMrate  Parts  in  This  issue 

Part  11 
51564     Environmental  Protection  Agency 


Reader  Aids 

Additional  information  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


BEST  COPY  AVAILABLE 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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5421 51511 
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307 51513 

381 51513 

11  CFR  ' 
Proposed  Rules: 

Ch.  1 51535 
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Proposed  Ruiss: 

606 51540 

14  CFR 

71 51513 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  5421  of  December  15,  1985 

Seventy-fifth  Anniversary  of  the  Boy  Scouts  of  America,  1985 


|FR  Doc.  B5-3007g 
Filed  12-16-85:  4:27  pmj 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Boy  Scouts  of  America,  our  Nation's  largest  organization  for  young 
people,  has  served  our  youth  since  1910.  Thanks  to  dedicated  adult  volunteers, 
more  than  70  million  young  people  have  learned  Scouting's  lessons  of  patriot- 
ism, courage,  and  self-reliance  over  the  past  75  years,  and  millions  more  have 
beneHted  from  the  service,  inspiration,  and  leadership  of  the  Boy  Scouts. 

Former  Scouts  have  gone  on  to  become  leaders  in  all  fields,  including  busi- 
ness, education,  and  government.  The  values  they  learned  through  Scouting 
have  given  them  the  confidence  to  make  ethical  choices  and  to  realize  their 
full  potential  as  active  and  responsible  citizens. 

America's  young  people  have  always  been  treasured  as  our  most  precious 
resource.  Since  Scouting  has  had  a  strong  positive  influence  on  young  people, 
it  has  played  a  vital  role  in  shaping  America's  future.  The  Boy  Scouts  have 
clearly  shown  that  it  is  possible  to  innovate  while  remaining  faithful  to  their 
original  principles.  I  am  confident  that  they  will  continue  to  play  an  important 
role  in  American  society  for  many  years  to  come,  molding  our  youth  with 
programs  that  build  confidence  and  competence,  and  instilling  in  them  princi- 
ples that  can  guide  them  through  their  lives. 

The  Congress  of  the  United  States,  by  House  Joint  Resolution  159,  has 
designated  the  year  1985  as  the  "75th  Anniversary  of  the  Boy  Scouts  of 
America"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion to  commemorate  this  event. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  year  1985  as  the  Seventy-fifth  Anniversary  of 
the  Boy  Scouts  of  America. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havtf>g 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regutations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  307  and  381 

[Docket  No.  85-028] 

Overtime  and  Holiday  Inspection 
Service 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends 
provisions  in  the  Federal  meat  and 
poultry  products  inspection  regulations 
listing  holidays  for  Federal  empolyees  to 
reflect  that  the  birthday  of  Martin  Luther 
King,  Jr.,  will  become  an  o^cial  Federal 
holiday  beginning  in  January  1986. 
EFFECTIVE  DATE:  January  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irwin  Dubinsky,  Director,  Policy  Office, 
Policy  and  Planning  Staff,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
(202)  447-6735. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
98-144  (5  U.S.C.  6103)  which  became 
effective  November  2. 1983,  requires  that 
the  meat  and  poultry  products 
inspection  regulations  be  amended  to 
show  that  the  birthday  of  Martin  Luther 
King,  Jr.,  is  an  offical  Federal  holiday. 
The  provisions  in  §  307.5(b)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  307.5(b))  and  in  §  381.38(b)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.38(b))  listing  holidays  for 
Federal  employees  are  hereby  amended 
to  reflect  this  change. 

These  amendments  are  made  as  a 
result  of  a  legislative  act  made  by 
Congress  and  to  become  effective  on  the 
first  January  1  occurring  after  the  2-year 
period  following  the  date  of  the 
enactment  of  such  action.  That  law 


requires  a  change  in  agency  practice  as 
set  forth  in  its  regulations.  This  change 
does  not  require  notice  and  comment 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553). 

Accordingly,  the  Federal  meat  and 
poultry  products  inspection  regulations 
are  amended  by  revising  the  first 
sentence  of  paragraph  (b),  section  307.5 
and  the  Grst  sentence  of  paragraph  (b) 
of  §  381.38  to  insert  immediately  below 
the  item  relating  to  New  Year's  Day  as 
follows: 

"Birthday  of  Martin  Luther  King.  Jr., 
the  third  Monday  in  January." 

Done  at  Washington.  DC  oa-  December  11, 
1985. 

Donald  L.  Houston, 

Administrator.  Food  Safety  and  Inspection 

Service. 

List  of  Subjects  in  9  CFR  Parts  307  and 
381 

Meat  inspection,  Government 
employees. 

PARTS  307  AND  381— {AMENDED] 

Part  307  of  the  Federal  meat 
inspection  regulations  (9  CFR  307)  and 
Part  381  of  the  Federal  poultry  products 
inspection  regulations  (9  CFR  381)  are 
amended  as  follows: 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authodty:  41  Stat.  241,  7  U.S.C.  394:  34  Stat. 
1264,  as  amended:  21  U.S.C.  621:  62  Stat.  334; 
21  U.S.C.  895,  7  CFR  2.5(a),  2.92. 

§307.5    [Amended] 

2.  Section  307.5(b)  is  amended  by 
inserting  "Birthday  of  Martin  Luther 
King.  Jr.,  the  third  Monday  in  January;" 
after  "New  Year's  Day,  January  1;**. 

3.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441.  82  Stat.  791,  as 
amended.  21  U.S.C.  451  etseq.;  76  Stat.  663  (7 
U.S.C.  iSO  et  seq.).  unless  otherwise  noted. 

§381.38    [Amended] 

4.  Section  381.38(b)  is  amended  by 
inserting  "Birthday  of  Martin  Luttier 
King.  Jr.,  the  third  Monday  in  January;** 
after  "New  Year's  Day,  January  1;". 

(PR  Doc.  85-29711  Filed  12-17-85;  8:45  am) 
BHXINO  CODE  M10-CMMI 


DEPARTMENT  OF  TRANSPORTATIOM 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  8S-AWP-32I 

Alteration  of  Santa  Ynez,  CA, 
Transition  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  extends  the 
existing  transition  area  at  Santa  Ynez. 
California.  The  extension  of  tlie  700  foot 
transition  area  is  required  to  contain  the 
Standard  Instnmient  Approach 
Procedures  (SL\P)  established  for  Santa 
Ynez  Airport,  Santa  Ynez,  California. 
This  action  is  necessary  to  provide 
suHicient  controlled  airspace  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
at  Santa  Ynez  Airport. 

EFFECTIVE  DATE:  0901  G.M.T.,  March  13, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Fowler.  Airspace  K^ncfa.  Air  Traffic 
Division,  Federal  Aviation 
Administration  (FAA),  15000  Aviation 
Boulevard,  Lawndale,  California  90281; 
telephone  (213)  297-1655. 

SUPPl^MENTARY  INFORMATION: 
History 

On  September  16, 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  to  ensure  that  aircraft 
conducting  Instrument  Flight  Rules  (IFR) 
operations  at  Santa  Ynez  Airport  are 
contained  within  controlled  airspace  (50 
FR  37542). 

Interested  parties  were  invited  to 
participate  in  this  relemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6A  dated  January  2. 
1985. 

The  Rule 

This  amendment  to  §  71.181  of  the 
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Federal  Aviation  Regulations  will 
expand  the  700  foot  transition  area  to 
contain  the  Standard  Instrument 
Approach  Procedures  at  Santa  Ynez 
Airport.  Santa  Ynez.  California. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cunrent.  It,  therefore — (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034;  February  28, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Control  zones. 
The  Proposed  Amendment 

PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Santa  Ynez.  CA— {Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  a  point 
lat  34*33'33'  N..  long.  IM'OCIO'  W.;  to  lat. 
34'29'00'  N..  long.  120'06'00'  W.:  to  lat. 
34*2900'  N.,  long.  120'12'20'  W.:  to  lat. 
34*3ri0-  N..  long.  120*22'30'  W.:  to  lat. 
34*45  40"  N..  long.  120*18'40'  W.;  to  lat. 
34*40'30*N..  long.  120*0200'  W.;  thence 
within  a  5-mile  radius  circle  of  Santa  Ynez 
Airport  (lat.  34*36'25"  N.,  long.  120*04'30'  W.h 
to  the  point  of  beginning. 

Issued  in  Los  Angeles.  California,  on 
December  3. 1985. 
B.  Keith  PoHs, 

Acting  Director.  Western-Pacific  Region. 

[FR  Doc.  85-29848  Filed  12-17-85;  8:45  am| 

BILLING  CODE  4910-1»-« 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1500  and  1510 

Banning  of  Hazardous  Articles  and 
Establishment  of  Safety  Requirements; 
Correction  . 

agency:  Consumer  Product  Safety 
Commission. 

ACnoN:  Final  rule;  correction. 

summary:  This  document  corrects  an 
error  contained  in  the  final  rule  on  the 
requirements  for  rattles  that  was 
published  on  May  23. 1978  (43  FR  22002, 
22006). 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Shakin,  Office  of  the  General 
Counsel,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  492-6960. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  78-14166,  appearing  on  page  22006. 
in  the  Federal  Register  of  Tuesday.  May 
23. 1978.  correct  the  first  line  of  the 
authority  citation  to  read: 

"Authority:  Sees.  2  (f)(1)(D).  (q){l){A).  (s)." 

Dated:  December  12, 1985. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  85-29845  Filed  12-17-85:  8:45  am) 

MLLINO  CODE  USS-OI-M 


16  CFR  Part  1700 

Packaging  Act  of  1970  Regulations; 
Rnal  Exemption  of  Oral 
Contraceptives  From  Ctiild-Resistant 
Packaging  Requirements;  Correction 

agency:  Consumer  Product  Safety 
Commission. 

action:  Final  exemption:  correction. 

SUMMARY:  This  document  corrects  an 
error  contained  in  the  final  exemption  of 
oral  contraceptives  from  child-resistant 
packaging  requirements  that  was 
published  on  November  7, 1984  (49  FR 
44455.  44457). 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Shakin,  Office  of  the  General 
Counsel.  Consumer  Product  Safety 
Commission,  Washington.  D.C.  20207; 
telephone  (301)  492-6980. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  84-29223.  appearing  on  page  44457. 

in  the  Federal  Register  of  Wednesday, 

November  7, 1984.  correct 

S  1700.14(a)(10)(iv),  line  3. 1st  word  to 

read  "mnemonic".  It  now  reads 

"memonic". 


Dated:  December  12. 1985. 

Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-29846  Filed  12-17-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[RegulatkMis  No.  16] 

Supplemental  Security  Income  for  the 
Aged.  Blind,  and  Disabled;  Eligltiillty; 
Amount  of  Benefits;  Payment  of 
Benefits,  Overpayments,  and 
Underpayments,  Reports  Required; 
Income;  Resources;  and  State 
Supplementation  Provisions, 
Agreements;  Payments 

Correction 

In  FR  Doc.  85-27698  beginning*  on  page 
48563  in  the  issue  of  Tuesday,  November 
26, 1985,  make  the  following  corrections: 

1.  On  page  48565,  third  column, 
second  complete  paragraph,  third  line, 
"effect"  should  read  "affect". 

2.  On  page  48566,  first  column,  first 
paragraph,  twelfth  line,  "exclusion" 
should  read  "exclusions";  in  the  the 
twenty-third  line,  "some"  should  read 
"one";  and  in  the  seventh  line  from  the 
bottom,  "from"  should  appear  between 
"source"  and  "being". 

3.  On  page  48567,  first  column,  second 
line  from  the  bottom,  "inocme"  should 
read  "income";  and  in  the  third  column, 
second  complete  paragraph,  third  line, 
"issued"  should  read  "issue". 

4.  On  page  48571,  first  column. 

§  416.414(b)(3)(ii),  last  line,  "(b)(3).  (i)" 
should  read  "(b)(3)(i)". 

5.  On  the  same  page,  second  column. 
Example  1,  third  line.  "Mr.  X's"  should 
read  "Mrs.  X's". 

6.  On  page  48578,  second  column, 
paragraph  designated  as  (7).  twenty-first 
line.  "{b)(4)"  should  read  "(0(4)". 

BILLMG  COOC  ISOS-OI-M 


20  CFR  Part  416 

IReg.  No.  16] 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Public 
Emergency  Shelters  for  the  Homeless 

agency:  Social  Security  Administration. 
HHS. 

action:  Final  rules. 
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summary:  These  rules  provide  that  an 
aged,  blind,  or  disabled  person  who  is  a 
resident  of  a  public  emergency  shelter 
for  the  homeless  throughout  a  month 
may  be  eligible  for  Supplemental 
Security  Income  (SSI)  benefits  for  up  to 
3  months  in  any  12-month  period.  This  is 
an  exception  to  the  general  limitation  on 
SSI  eligibility  for  individuals  who  are 
residents  of  a  public  institution 
throughout  a  month.  The  rules  reflect 
section  1611(e)(1)(D)  of  the  Social 
Security  Act.  which  was  added  by 
section  403  of  Pub.  L.  98-21  (the  Social 
Security  Amendments  of  1983). 
date:  These  rules  are  effective 
December  18, 1985;  however,  the 
statutory  provision  which  they  reflect 
has  been  in  effect  since  May  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  |.  Short,  Office  of  Regulations, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore. 
Maryland  21235,  Telephone  301-594- 
7337. 

SUPPLEMENTARY  INFORMATION:  Section 
1611(e)(1)(A)  of  the  Social  Security  Act 
(the  Act)  provides  that,  with  certain 
limited  exceptions,  no  person  may  be 
eligible  for  benefits  for  months 
throughout  which  he  or  she  is  an  inmate 
(i.e.,  resident)  of  a  public  institution. 
Sections  1611(e)(1)  (B)  and  (C),  which 
were  in  effect  prior  to  enactment  of  Pub. 
L.  98-21  and  are  already  reflected  in 
regulations,  provide  exceptions  for 
residents  of  certain  medical  institutions 
which  receive  payments  for  the  cost  of 
an  individual's  care  from  Medicaid  and 
for  residents  of  publicly  operated 
community  residences  having  16  or 
fewer  residents.  Section  1611(e)(1)(D), 
which  was  added  by  Pub.  L  98-21, 
provides  the  additional  exception  that 
aged,  blind,  or  disabled  individuals  who 
are  residents  of  a  public  emergency 
shelter  for  the  homeless  throughout  a 
month  may  be  eligible  for  SSI  benefits 
for  up  to  3  months  in  any  12-month 
period.  This  statutory  provision  was 
effective  for  months  beginning  with  May 
1983. 

Prior  to  enactment  of  Pub.  L  98-21, 
residents  of  public  emergency  shelters 
for  the  homeless  throughout  a  month 
were  ineligible  for  SSI  benefits,  while 
similar  residents  of  private  emergency 
shelters  could  be  eligible  for  SSI 
benefits.  This  additional  exception 
provides  for  more  uniform  treatment  of 
homeless  individuals  residing  in  public 
and  private  emergency  shelters. 

Regulatory  Provisions 

Exception  for  Residents  of  Public 
Emergency  Shelters  for  the  Homeless 

We  revised  the  rules  in  S  416.211  (You 
are  a  resident  of  a  public  institution)  to 


reflect  the  additional  exception  to  the 
rule  that  a  person  is  not  eligible  for  SSI 
benefits  for  any  months  throughout 
which  he  or  she  is  a  resident  of  a  public 
institution.  This  exception  provides  that 
'  an  individual  who  is  a  resident  of  a 
public  emergency  shelter  for  the 
homeless  can  be  eligible  for  SSI  benefits 
for  any  full  calendar  month  throughout 
which  he  or  she  is  a  resident  of  such 
shelter  for  up  to  3  months  in  any  12 
month  period. 

Suspension  of  Benefits 

We  revised  S  416.1325  (Suspension 
due  to  status  as  an  inmate  of  an 
institution]  to  show  that  we  will  not 
suspend  an  individual's  benefits  for  up 
to  3  full  calendar  months  throughout 
which  he  or  she  is  a  resident  of  a  public 
emergency  shelter  for  the  homeless  in 
any  12-month  period.  We  also  revised 
§  416.1325  to  provide  for  suspension  of 
benefits  beginning  with  the  month  after 
the  individual  has  received  benefits  for 
the  maximum  3  full  calendar  months  in  a 
12-month  period,  if  such  individual  is 
not  otherwise  eligible  for  benefits. 

"Public  Emergency  Shelter  for  the 
Homeless" 

Section  1611(e)(1)(D)  of  the  Act 
requires  the  Secretary  of  Health  and 
Human  Services  to  define  by  regulation 
the  term  "public  emergency  shelter  for 
the  homeless".  In  developing  a 
definition  for  "public  emergency  shelter 
for  the  homeless"  we  were  guided  by 
legislative  history  and  the  definitions  of 
"institution"  and  "public  institution", 
both  of  which  were  already  included  in 
S  416.201.  Thus,  a  public  emergency 
shelter  for  the  homeless  must  make 
available  some  treatment  and  services 
in  addition  to  food  and  shelter.  Also,  it 
must  be  used  by  the  Federal 
government,  a  State,  or  a  political 
subdivision  of  the  State  primarily  to 
make  available  on  a  temporary  basis  a 
place  to  sleep,  food,  and  some  services 
or  treatment  to  homeless  individuals.  By 
"emergency  shelter"  we  mean  a  shelter 
for  individuals  whose  homelessness 
poses  a  threat  to  their  lives  or  health.  A 
"homeless  individual"  is  one  who  is  not 
in  the  custody  of  any  public  institution 
and  has  no  currently  usable  place  to 
live.  An  individual  who  is  in  custody  is 
not  homeless  because  the  governmental 
,  unit  that  has  custody  of  the  individual 
has  the  obligation  to  provide  shelter  for 
the  person.  An  individual  who  for 
whatever  reason  no  longer  has  access  to 
his  or  her  dwelling  place  is  homeless. 
Likewise,  an  individual  who  has 
available  shelter  but  the  use  of  which 
presents  a  probability  of  bodily  harm,  is 
considered  homeless  for  purposes  of  this 
provision.  A  medical  care  facility  (as 


defined  in  §  416.201)  or  a  holding 
facility,  halfway  house,  foster  care 
facility,  detoxification  center,  or  the  like, 
that  retains  custody  of  the  individual  is 
not  a  public  emergency  shelter  for  the 
homeless  because  individuals  under  the 
care  and  control  of  the  State  (or  political 
subdivision)  in  such  facilities  meet  the 
definition  of  custody  and  are  not 
homeless.  Therefore,  these  facilities  do 
not  serve  a  population  that  would 
qualify  them  as  emergency  shelters  for 
the  homeless.  We  discuss  these 
definitions  in  S  416.201  (General 
definitions  and  terms  used  in  Subpart  B). 

"Any  12-month  Period" 

We  also  revised  $  416.201  to  define 
the  term  "any  12-month  period"  as  the 
current  full  calendar  month  throughout 
which  an  individual  is  residing  in  a 
public  emergency  shelter  for  the 
homeless  and  the  immediately  preceding 
11  consecutive  full  calendar  months.  The 
use  of  any  standard  base  such  as  a 
calendar  year  or  a  fiscal  year  could 
result  in  an  individual  being  paid 
benefits  for  as  many  as  6  consecutive 
months  throughout  which  he  or  she 
resided  in  a  public  emergency  shelter  for 
the  homeless. 

Using  a  calendar  base,  for  example,  if 
an  eligible  individual  entered  a  public 
emergency  shelter  on  the  last  day  of 
September,  the  first  full  calendar  month 
throughout  which  the  individual  was  a 
resident  of  the  shelter  would  be 
October.  If  the  individual  remained  in 
the  shelter  until  April  of  the  following 
year,  he  or  she  could  receive  a  benefit 
under  this  provision  for  October. 
November,  and  December  (3  months  of 
the  first  12-month  period)  and  a  benefit 
for  January,  February,  and  March  (3 
months  of  the  second  12-month  period). 
Such  a  result  seems  contrary  to  section 
1611(e)(1)(D)  of  the  Act,  which  cleariy 
provides  that  a  resident  of  such  a  shelter 
not  be  paid  benefits  for  more  than  3 
months  in  any  12-month  period.  Under 
the  definition  we  have  adopted,  that 
same  individual  would  receive  benefits 
under  this  provision  for  October, 
November,  and  December,  but  would 
receive  none  for  January,  February  or 
March  of  the  following  year.  In 
determining  the  eligibility  of  the 
individual  in  this  example  for  October, 
we  would  use  the  12  months  from  that 
October  through  the  previous  November 
inclusive.  In  determining  eligibility  for 
November,  we  would  use  the  12  months 
from  that  November  through  the 
previous  December  inclusive  and  for 
December,  we  would  use  the  12  months 
from  December  through  the  previous 
January  inclusive. 
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Similarly,  the  ase  of  a  12-month  period 
beginning  with  the  first  month  of  an 
individual's  eligibility  under  this 
provision  (with  the  next  12-month  period 
beginning  on  the  anniversary  of  that  ' 
month)  could  result  in  an  individual 
being  paid  benefits  for  as  many  as  6 
consecutive  months  throughout  which 
he  or  she  resided  in  a  public  emergency 
shelter  for  the  homeless. 

Comments  Received  Following 
Publication  of  the  Notice  of  Proposed 
Rulemaking 

These  regulations  were  published  as 
proposed  rules  on  April  18, 1984  (49  FR 
15225).  Interested  parties  were  given  60 
days  to  submit  comments.  We  received 
comments  from  10  sources — 7  State 
agencies,  2  advocacy  groups,  and  an 
associated  charities  organization.  Six  of 
the  writers  wrote  to  support  the 
proposed  rules.  Another  writer,  although 
supporting  the  proposed  rules, 
recommended  several  specific  changes. 
Two  writers  were  concerned  that  the 
definition  of  public  emergency  shelter 
for  the  homeless  that  we  proposed  may 
be  restrictive  to  the  point  of 
disqualifying  most,  if  not  all,  public 
shelters  from  consideration  under  these 
rules.  Another  writer  requested  that  we 
clarify  the  relationship  between  the 
public  shelter  exception  and  the 
community  residence  exception.  We 
have  addressed  these  comments,  as  well 
as  others  that  were  received,  below. 

Comment:  Two  writers  feel  that  the 
regulations  do  not  address  the  question 
of  eligibility  for  SSI  benefits  of  persons 
who  reside  in  public  institutions  for  part 
of  a  month  and  a  public  emergency 
shelter  for  the  homeless  for  the 
remainder  of  that  month.  Both  writers 
suggested  that  language  be  added  to  the 
regulations  to  clarify  the  benefit 
eligibility  of  such  persons. 

Response:  A  person  residing  in  a 
public  institution  (e.g.,  a  mental 
hospital)  is  generally  not  eligible  to 
receive  SSI  benefits  for  any  month 
throughout  which  he  or  she  resides  in 
that  institution  (section  1611(e)(1)(A)  of 
the  Social  Security  Act).  The  law 
provides  three  exceptions  (section 
1611(e)(1)  (B),  (C),  and  (D))  to  that 
restriction.  One  of  those  exceptions,  the 
public  emergency  shelter  for  the 
homeless  exception  (section 
1611(e)(1)(D)),  is  the  subject  of  this 
publication.  Section  1611(e)(1)(B).  which 
provides  that  a  resident  of  an  institution 
which  receives  payments  for  the  cost  of 
his  or  her  care  from  Medicaid  may  be 
eligible  for  a  reduced  benefit  is  another 
exception.  The  remaining  exception 
under  which  a  resident  of  a  public 
institution  may  receive  an  SSI  benefit  is 
provided  by  section  1611(e)(1)(C).  This 


section  permits  pajrment  of  SSI  benefits 
to  residents  of  publicly  operated 
community  residences  which  serve  no 
more  than  16  residents. 

A  resident  of  an  institution  not 
excepted  by  section  1611(e)(1)  (B)  or  (C) 
who  leaves  that  institution  and  enters  a 
public  emergency  shelter  for  the 
homeless  that  same  month  would,  if 
otherwise  eligible,  be  entitled  to  an  SSI 
benefit  upon  entering  the  shelter. 
However,  the  amount  of  the  benefit  for 
that  first  month  of  residency  in  the 
shelter  would  be  a  prorated  amount 
calculated  from  the  date  of  the  person's 
application  for  benefits  or  the  date  of 
eligibility,  whichever  is  later.  Proration 
of  benefits  in  the  initial  month  of 
eligibility  is  required  by  section 
1611(c)(2)  of  the  Social  Security  Act  as 
amended  by  section  181  of  Pub.  L.  97- 
248.  Proposed  regulations  implementing 
section  181  were  published  in  the 
Federal  Register  on  September  5, 1985 
(50  FR  36108). 

A  person  who  leaves  an  institution 
where  Medicaid  is  paying  for  a  part  of 
his  or  her  care  (and  who  is,  therefore, 
receiving  a  reduced  benefit)  who  enters 
a  shelter  that  same  month  would,  if 
otherwise  eligible,  be  entitled  to  the 
benefit  amount  he  or  she  would  have 
received  for  that  month  had  he  or  she 
not  been  institutionalized,  less  the 
amount  of  the  reduced  benefit  already 
received  for  that  month. 

The  benefit  payments  received  by  a 
resident  of  a  publicly  operated 
community  residence  which  serves  no 
more  than  16  residents  would  be 
unaffected  by  the  resident's  move  to  a 
public  emergency  shelter  for  the 
homeless,  if  the  person  is  otherwise 
eligible.  By  otherwise  eligible,  we  mean 
that  the  person  has  not  resided  in  a 
public  emergency  shelter  for  the 
homeless  for  3  months  within  the  last  12 
months  for  which  he  or  she  received  SSI 
benefits,  and  he  or  she  meets  the  income 
and  resource  limitations  of  the  law. 

We  have  not  adopted  the  writers' 
suggestions  that  additional  language  be 
added  to  the  regulations  to  describe 
such  situations.  We  believe  the  present 
pertinent  regulation  sections  permit  us 
to  fairly  process  any  situations  likely  to 
arise.  Section  418.211  explains  what  we 
mean  by  "throughout  a  month"  and 
discusses  that  exceptions  to  the  • 

limitation  on  benefits  for  resident  of 
public  institutions. 

Comment:  Two  commenters  are 
concerned  that  the  definition  of  public 
emergency  shelter  for  the  homeless  may 
be  restrictive  to  the  point  of 
disqualifying  mdSt,  if  not  all,  public 
shelters  from  coverage  under  these 
regulations.  They  point  out  that  most 


shelters  are  only  able  to  provide  a  place 
to  sleep  and  that  very  few  are  able  to 
provide  food  or  other  services  or 
treatment.  One  of  the  writers  feels  that 
public  emergency  shelters  should,  by 
definition,  only  be  required  to  provide  a 
place  to  sleep  and,  while  other  services 
may  voluntarily  be  included,  they 
should  not  be  required  by  regulation. 

Response:  Facilities  that  do  not 
provide  some  treatment  or  services  in 
addition  to  food  and  shelter  are  not 
"institutions"  for  SSI  purposes,  and 
individuals  residing  in  such  facilities  are 
not  subject  to  any  limitation  on  their  SSI 
benefits  on  the  basis  of  their  residency. 
Only  residents  of  public  institutions,  as 
(defined  in  §  416.201,  are  ineligible  for 
SSI  benefits  for  months  throughout 
which  they  reside  in  such  institutions. 
Since  the  subject  regulations  provide  an 
exception  to  the  general  limitation  on 
SSI  eligibility  for  persons  in  public 
institutions,  we  paralleled  the  definition 
of  public  emergency  shelter  for  the 
homeless  as  closely  as  possible  to  the 
definition  of  public  institution.  We 
believe  to  do  otherwise  would  be 
contrary  to  the  purpose  of  section 
1611(e)(1)(D). 

Comment:  One  writer  suggested  that 
these  regulations  should  clarify  the 
relationship  between  the  publicly 
operated  community  residence 
exception  and  the  public  emergency 
shelter  for  the  homeless  exception.  Both 
are  exceptions  to  the  general  rule  that 
persons  living  in  public  institutions 
cannot  be  eligible  for  SSI  benefits.  The 
writer  pointed  out  that  some  public 
institutions  might  qualify  both  as  public 
operated  community  residences  and  as 
public  emergency  shelters  for  the 
homeless.  A  resident  of  a  publicly 
operated  community  residence  which 
serves  no  more  than  16  residents  may  be 
eligible  for  SSI  benefits  throughout  his 
or  her  residency  regardless  of  how  long 
he  or  she  resides  there,  whereas  a 
resident  of  a  public  emergency  shelter 
for  the  homeless  may  receive  SSI 
benefits  in  any  12-month  period  for  no 
more  than  3  months  throughout  which 
he  or  she  resides  in  a  shelter.  The  writer 
feels  the  regulations  should  clarify  the 
benefit  status  of  a  resident  of  an 
institution  that  appears  to  qualify  as 
both  a  publicly  operated  community 
residence  and  as  a  public  emergency 
shelter  for  the  homeless. 

Response:  We  have  not  adopted  the 
writer's  suggestion.  The  public 
emergency  shelter  for  the  homeless 
exception  and  the  publicly  operated 
community  residence  exception  (see 
S  416.211(c))  are  two  different  and 
separate  exceptions  to  the  general 
limitation  on  benefits  for  residents  of 
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publfc  institutions.  A  public  emergency 
shelter  for  the  homeless  is  a  temporary 
arrangement  whereby  homeless 
individuals  are  provided  with  shelter, 
food,  and  some  treatment  or  services.  It 
is  not  intended  to  become  a  permanent 
home.  A  publicly  operated  community 
residence  is  a  pubHc  institution  which 
provides  a  more  permanent  living 
arrangement,  generally  offers  more 
community  based  services  than  a  public 
emergency  shelter  for  the  homeless  and 
may  serve  no  more  than  16  individuals 
at  a  time  for  its  residents  to  be  SSI 
eligible  (see  §  416.211(c)).  If  an  applicant 
for  or  a  recipient  of  SSI  benefits  is  in  a 
public  facility,  we  first  check  to  see 
whether  it  is,  by  definition,  an 
institution.  If  it  is,  we  then  check  to 
determine  if  any  of  the  exceptions  apply. 
Where  an  institution  might  technically 
qualify  both  as  a  publicly  operated 
community  residence  and  as  a  public 
emergency  shelter  for  the  homeless,  we 
would  in  that  instance  support  a  finding 
most  favorable  to  its  residents. 

Comment:  A  writer  suggested  that  the 
regulations  be  clarified  to  show  that  the 
3  months  for  which  a  resident  of  a  public 
emergency  shelter  for  the  homeless  may 
be  eligible  for  SSI  benefits  does  not 
include  months  in  which  he  or  she 
resided  in  a  shelter  but  did  not  receive 
benefits.  Although  an  individual  could 
be  ineligible  for  SSI  benefits  for  a 
variety  of  reasons,  the  most  likely 
occurrence  is  where  the  individual  does 
not  file  for  SSI  benefits  until  sometime 
after  he  or  she  has  taken  up  residency  in 
a  shelter. 

Response:  We  agree  with  the  writer's 
concern  and  have  added  language  to 
S  416.211(d)  to  show  that  the  3  months  of 
eligibility  does  not  include  months 
during  which  an  individual  resided  in  a 
public  shelter,  but  for  which  he  or  she 
did  not  receive  SSI  benefits. 

Additional  Changes 

We  clarified  what  we  mean  by  a 
public  emergency  shelter  for  the 
homeless  by  modifying  the  definition  (in 
§  416.201)  to  more  clearly  show  the 
population  that  this  type  of  institution 
normally  serves  and  by  describing  those 
types  of  facilities  that  are  not 
considered  to  be  public  emergency 
shelters  for  the  homeless.  We  have  also 
(in  S  416.201)  described  what  we  mean 
by  the  terms  "emergency  shelter"  and 
"homeless  individual". 

We  have  corrected  the  parenthetical 
reference  added  May  9, 1984  (49  FR 
19639),  under  "Resident  of  a  public 
institution"  in  §  416.201,  that  referred  to 
paragraphs  (b)  and  (c)  of  S  416.211  as 
describing  exceptions  to  the  status  of 
resident  of  a  public  institution.  They  do 
not  describe  exceptions  to  the  status  of 


"resident".  Rather,  they  describe 
exceptions  to  the  general  limitation  on 
SSI  eligibility  for  individuals  who  are 
residents  of  a  pubhc  institution 
throughout  a  month.  In  addition,  we 
have  added  a  reference  to  the  new 
paragraph  (d)  of  section  416.211.  This 
new  paragraph  describes  the  exception 
for  residents  of  public  emergency 
shelters  for  the  homeless. 

Regulatory  Procedures 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  we 
have  determined  that  they  do  not  create 
costs  of  $100  million  or  more  yearly,  or 
otherwise  meet  the  threshold  of  the 
Executive  Order.  For  this  reason,  the 
Secretary  has  determined  that  the 
regulations  are  not  a  "major  rule"  under 
Executive  Order  12291,  and  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
subject  to  clearance  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  they  primarily  affect  only 
homeless  aged,  blind,  or  disabled 
individuals  receiving,  or  applying  for, 
SSI  benefits.  States  which  will  be 
affected  are  those  which  supplement  the 
Federal  SSI  benefit  and  those  States 
where  Medicaid  eligibility  is  tied  to  SSI 
eligibility.  However,  a  regulatory 
flexibility  analysis  as  required  under 
Pub.  L  96-354,  the  Regulatory  Flexibility 
Act,  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  Program). 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income  (SSI). 

Dated:  August  30, 1985. 
Martha  A.  McSteen, 
Acting  Commissioner  of  Social  Security. 

Approved:  December  10, 1965. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

PART  41»-{AMENDED] 

Part  416  of  Chapter  IILof  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


1.  The  authority  citation  for  Subpart  B 
of  Part  416  revised  amended  to  read  as 
follows: 

Authority:  Sees.  1102, 1110, 1802. 1611. 1614. 
1616. 1618. 1619, 1631.  and  1634  of  the  Social 
Security  Act  at  amemded,  sees.  211  and  212 
of  Pub.  L  93-66,  49  Stat.  647,  94  Stat.  474,  86 
Stat.  1465,  and  1474,  90  Stat.  2901,  94  Stat.  445. 
86  Stat.  147a  and  87  Stat.  154  through  156  (42 
U.S.C.  1302,  1310,  1381a,  1382. 1382c  1382e. 
1382g.  1382h,  1383, 1383c.  and  1396):  sec.  403 
of  Pub.  L  96-21,  97  Stat.  140. 

2.  Section  416.201  is  amended  by 
adding  in  alphabetical  order  four  new 
definitions  and  by  revising  the  language 
in,  and  adding  an  exception  to,  the 
parenthical  reference  under  "Resident  of 
a  public  institution"  as  follows: 

9416-201    Ganaral  defMtkMM  and  tOTKW 
used  In  the  Mibpert 

"Any  12-month  period"  means  any 
period  of  12  fuH  calendar  months  ending 
with  any  full  calendar  month  throughout 
which  (as  defined  in  S  416.211)  an 
individual  is  residing  in  a  public 
emergency  shelter  for  the  homeless  (as 
defined  in  this  section)  and  including  the 
immediately  preceding  11  consecutive 
full  calendar  months. 

"Emergency  shelter"  means  a  shelter 
for  individuals  whose  homelessness 
poses  a  threat  to  their  lives  or  health. 

"Homeless  individual"  is  one  who  is 
not  in  the  custody  of  any  public 
institution  and  has  no  currently  usable 
place  to  live.  By  "custody"  we  mean  the 
care  and  control  of  an  individual  in  a 
mandatory  residency  where  the 
individual's  freedom  to  come  and  go  as 
he  or  she  chooses  is  restricted.  An 
individual  in  a  public  institution 
awaiting  discharge  and  placement  in  the 
community  is  in  the  custody  of  that 
institution  until  discharged  and  is  not 
homeless  for  purposes  of  this  provision. 

"Public  emergency  shelter  for  the 
homeless"  means  a  public  institution  or 
that  part  of  a  public  institution  used  as 
an  emergency  shelter  by  the  Federal 
government,  a  State,  or  a  political 
subdivision  of  a  State,  primarily  for 
making  available  on  a  temporary  basis  a 
place  to  sleep,  food,  and  some  services 
or  treatment  to  homeless  individuals.  A 
medical  facility  (as  defined  in  S  416.201) 
or  any  holding  facility,  detoxification 
center,  foster  care  facility,  or  the  like 
that  has  custody  of  the  individual  is  not 
a  public  emergency  shelter  for  the 
homeless.  Similarly,  transitional  living 
arrangements  such  as  a  halfway  house 
that  are  part  of  an  insitution's  plan  to 
facilitate  the  individual's  adjustment  to 
community  living  are  not  public 
emergency  shelters  for  the  homeless. 

"Resident  of  a  public  institution" 
*  *  *  (See  5  416.211  (b),  (c),  and  (d)  of 
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this  ^bpart  for  exceptions  to  the 
general  limitation  on  the  eligibility  for 
Supplemental  Security  Income  benefits 
of  individuals  who  are  residents  of  a 
public  institution.) 

3.  Section  416.211  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
foUows: 

§416.211    You  ar*  a  resMMit  of  a  public 
Institution. 

***** 

(d)  Exception  for  residents  of  public 
emergency  shelters  for  the  homeless. 
For  months  after  April  1983,  if  you  are  a 
resident  of  a  public  emergency  shelter 
for  the  homeless  (defined  in  §  416.201] 
you  may  be  eligible  for  SSI  benefits  for 
any  3  months  throughout  which  you 
reside  in  the  shelter  in  any  12-month 
period  (defined  in  §  416.201).  The  3 
months  do  not  need  to  be  consecutive 
and  we  will  not  count  as  part  of  the  3 
months  any  prior  months  in  which  you 
lived  in  the  shelter  but  did  not  receive 
SSI  benefits. 

Exatrple:  You  were  receiving  SSI  benefits 
when  you  lost  your  home  and  you  entered  a 
public  ?!nerj(ency  shelter  for  the  homeless  on 
June  10, 1985.  You  remained  a  resident  of  the 
shelter  until  October  10. 1985.  Since  you  were 
not  in  the  shelter  throughout  the  month  of 
|une.  you  will  be  eligible  to  receive  your 
benefit  for  June  without  having  this  month 
count  towards  the  3  month  period.  The  last 
full  month  throughout  which  you  resided  in 
the  shelter  was  September.  Therefore,  if  you 
meet  all  eligibility  requirements,  you  will  also 
be  paid  benefits  for  July,  August,  and 
September  (3  months  during  the  12-month 
period  Septeml>er  1985  back  through  October 
1984).  In  determining  your  eligilMlity  for  July, 
we  used  the  12  months  from  July  1985  through 
the  previous  August  1984  inclusive.  In 
determining  your  eligibility  for  August,  we 
used  the  12  months  from  August  1985  through 
the  previous  September  1984  inclusive  and 
for  September,  we  used  the  12  months  from 
September  1985  through  the  previous  October 
1984  inclusive.  If  your  are  otherwise  eligible, 
you  will  receive  your  SSI  benefit  for  October, 
when  you  left  the  shelter,  since  you  were  not 
a  resident  of  the  shelter  throughout  that 
month. 

4.  The  authority  citation  for  Subpart  M 
of  Part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  228. 1102. 1611  through 
1615.  and  1631  of  the  Social  Security  Act.  as 
amended.  80  Stat.  647.  49  Stat.  647.  as 
amended.  86  Stat.  1465  through  1477  (42 
U.S.C.  42&  1302. 1381  through  1382d.  1383). 
sec.  S02(a)  of  Pub.  L  94-241,  90  Stat.  628  and 
sec.  403  of  Pub.  L  98-21.  97  StaL  14a 

5.  Section  416.1325  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  revising  it  (the 
example  remains  unchanged)  and 
adding  paragraph  (b)  to  read  as  follows: 


9  416.1325    Suspension  du«  to  status  as  a 
resident  of  an  instittitlon. 

(a)  General.  Except  as  provided  in 

S  416.211  (b).  (c).  and  (d).  an  individual 
is  ineligible  for  benefits  for  the  first  full 
calendar  month  in  which  he  or  she  is  a 
resident  of  a  pubhc  institution  (as 
defined  in  S  416.201)  throughout  the 
calendar  month,  and  his  or  her 
payments  are  suspended  effective  with 
such  first  full  month.  Such  ineligibility 
continues  for  each  full  calendar  month 
such  individual  is  so  institutionalized. 
Example:  *  *  * 

(b)  Residents  of  public  emergency 
shelters  for  the  homeless.  A  resident  of 
a  public  emergency  shelter  for  the 
homeless  (see  {  416.201]  may  be  eligible 
for  benefits  for  any  3  months  throughout 
which  he  or  she  is  a  resident  of  the 
shelter  in  any  12-month  period  (see 

S  416.201).  The  3  months  do  not  have  to 
be  consecutive  and  we  will  not  count 
any  prior  months  you  lived  in  the  shelter 
and  did  not  receive  Supplemental 
Security  Income  benefits.  An  individual 
is  ineligible  and  his  or  her  payments  will 
be  suspended  effective  with  the  fourth 
full  calendar  month  in  which  the 
individual  resides  in  a  shelter  in  any  12- 
month  period.  Such  ineligibihty 
continues  for  each  full  calendar  month 
thereafter  within  the  12-month  period 
that  the  individual  remains  a  resident  of 
the  shelter. 

(FR  Doc.  85-29926  Filed  12-1&-8S:  8:45  amj 
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Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Pyrantel  Tartrate 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for )  &  R 
Specialty  Supply  Co.  The  NADA 
provides  for  the  use  of  a  48-gram-per- 
pound  pyrantel  tartrate  premix  in 
making  a  9.6-gram-per-pound  pyrantel 
tartrate  intermediate  premix  used  to 
make  complete  swine  feeds. 

EFFECTIVE  DATE:  December  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
1414. 


SUPPLEMENTARY  INFORMATION:  ]  &  R 

Specialty  Supply  Co..  10  Second  Ave. 
SW..  P.O.  Box  506.  Waseca,  MN  56093, 
is  the  sponsor  of  NADA  138-609 
submitted  on  its  behalf  by  Pfizer.  Inc 
The  NADA  provides  for  use  of  a  48- 
gram-per-pound  pyrantel  tartrate  premix 
in  making  a  9.A-gram-per-pound  pyrantel 
tartrate  intermediate  premix.  The 
intermediate  premix  is  used  for  making 
complete  swine  feeds  used  for  aid  in 
prevention  of  migration  and 
establishment,  and  for  removal  and 
control  of  large  roundworm  [Ascaris 
suum)  infections;  and  for  aid  in 
prevention  of  establishment  and  for 
removal  and  control  of  nodular  worm 
(Oesophagostomum  spp.)  infections.  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  this  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  {  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  eiTectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  from  9  a.ra. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  26, 1985:  50  FR 
16636]  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dritgs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

AutfaerHy:  Sec  512.  82  Stat.  943-351  (21 
U.S.C.  aeob);  21  CFR  5.10  and  5.83. 

2.  In  S  558.485  by  adding  new 
paragraph  (a)(26)  to  read  as  follows: 

§  556.485    Pyrantel  tartrate. 


BEST  COPY  AVAILABLE 
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(26)  To  049768:  9.6  grams  per  pound, 
paragraph  (ej  (1)  through  [3J  of  this 
section. 

•        •        *        *        • 

I     Dated:  December  10. 1965. 
Lester  M .  Crawford, 

Director.  Center  for  Veterinary  Medicine. 
IFR  Doc.  85-29885  Filed  12-17-85;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Approval  of  Amendments  to  ttte  Utah 
Permanent  Program  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 

summary:  OSM  is  approving 
amendments  to  the  Utah  Permanent 
Regulatory  Program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  On  February  6. 1984. 
Utah  submitted  proposed  program 
amendments  for  OSM*s  approval 
pertaining  to  water  quality  and  effluent 
limitations,  inspections,  notices  of 
violations  and  suspension  or  revocation 
of  permits.  On  August  29. 1984,  the 
Director,  OSM.  approved  the 
amendments,  with  the  exception  of 
those  provisions  concerning  suspension 
or  renovation  of  permits  (49  FR  34210- 
34212).  On  September  25, 1984,  the  State 
submitted  revised  regulations  and 
position  papers  from  the  Utah  Assistant 
Attorney  General  to  address  OSM 
concerns  regarding  the  State  programs 
provisions  for  the  suspension  or 
revocation  of  permits. 

On  luly  31, 1985  (50  FR  30958)  OSM 
reopened  the  comment  period  on  the 
materials  submitted  by  the  State  on 
September  25, 1984.  The  Director  has 
determined  that  the  regulatory 
provisions  for  the  suspension  and 
revocation  of  permits  submitted  by  the 
State  on  February  6, 1964,  with  the 
regulatory  revisions  and  clariHcations 
submitted  September  25, 1964.  satisfy 
the  criteria  for  approval  of  state 
program  amendment  set  forth  at  30  CFR 
732.17.  Therefore,  the  Director  is 
approving  the  amendments. 

This  final  rule  is  being  made  effective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
to  encourage  the  State  to  conform  its 
program  to  the  Federal  standards 


without  undue  delay:  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  OATK  December  18. 1985. 
POn  FURTHEI)  mFOftMATtON  CONTACT. 
Arthur  Abbs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  South 
Building,  1951  Constitution  Ave.,  NW.. 
Washington.  DC  20240;  Telephone:  (202) 
343-5361. 

SUPPLEMENTARY  INFORMATION:  On 
January  21, 1981,  the  Secretary  of  the 
Interior  conditionally  approved  the  Utah 
program  under  SMCRA  for  the 
regulation  of  surface  coal  mining 
operations  in  the  State  (48  FR  5899- 
1915). 

Information  pertinent  to  the  general 
background,  revisions  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Utah  program  can  be 
found  in  the  January  21, 1981  Federal 
Register  (46  FR  5899-5915). 

On  February  6, 1984,  the  Utah  Division 
of  Oil.  Gas  and  Mining  (DOCGM) 
submitted  proposed  program 
amendments  for  OSJifs  approval 
pertaining  to  water  quality  standards 
and  effluent  limitations,  and  inspection 
and  enforcement  requirements. 

On  April  30, 1984,  OSM  announced 
receipt  of  these  amendments  and 
scheduled  a  public  hearing  and 
comment  period  on  the  proposed 
modifications  (49  FR  18315).  The  public 
comment  period  closed  May  30, 1984. 

On  June  29, 1984,  OSM  advised  Utah 
by  letter  that  the  proposed  provisions 
satisfied  the  criteria  for  approval  of 
State  program  amendments  set  forth 
under  30  CFR  732.15  and  732.17  with  the 
exception  of  the  proposed  revisions 
contained  in  section  UMC/SMC  843.13. 
This  section  pertains  to  the  suspension 
or  revocation  of  permits  [See  Utah 
Administrative  Record  No.  335]. 

OSM  informed  the  State  that  it  was 
prepared  to  delay  its  final  rulemaking  on 
the  amendments  for  one  month  to  allow 
the  State  an  opportunity  to  submit  draft 
.  proposed  rule  changes  or  other  evidence 
that  the  State  amendments  were 
consistent  with  the  Federal  standards. 

Utah  did  not  submit  to  OSM  any 
additional  materials  to  address  the 
deficiencies  identified  by  OSM  in  the 
State's  proposed  amendments  during  the 
one  month  period  granted  for  this 
purpose.  Therefore.  OSM  proceeded 
with  the  publication  of  a  final  rule  to 
announce  the  Director's  decision  on  the 
amendments  as  submitted  to  OSM  on 
February  6. 1984.  The  Director's  decision 


was  to  approve  the  amendments,  with 
the  exception  of  those  provisions 
pertaining  to  the  suspension  or 
revocation  of  permits  (August  29. 1984. 
49  FR  34210-34212). 

Subsequently,  in  a  letter  to  OSM 
dated  September  25, 1984.  the  State 
responded  to  the  concerns  raised  by 
OSM  regarding  the  provisions  submitted 
February  6, 1984,  concerning  suspension 
or  revocation  of  permits.  To  address 
OSM's  concerns  the  State  submitted 
revised  regulations  and  position  papers 
from  the  Assistant  Attorney  General  for 
Utah  concerning  the  provisions  for 
suspension  or  revocation  of  permits. 

On  July  31, 1985,  OSM  reopened  the 
public  comment  period  on  the 
amendments  submitted  February  6, 1984, 
as  revised  and  clarified  by  the  State  on 
September  25, 1984  (50  FR  30958).  The 
material  considered  pertained  only  to 
the  revisions  made  by  Utah  to  its 
regulations  at  UMC/SMC  843.13. 

Director's  Decision 

After  thoroughly  reviewing  the 
amendmenU  to  UMC/SMC  843.13 
submitted  to  OSM  by  the  State  on 
February  6, 1984,  together  with  the 
regulatory  revisions  submitted  on 
September  25, 1984,  and  the  Attorney 
General's  position  papers  submitted  on 
that  date,  the  Director.  OSM.  has 
determined  that  the  State's  program 
incorporates  sanctions  no  less  stringent 
than  those  set  forth  in  section  521  of 
SMCRA  and  30  CFR  Part  843  and 
contains  the  same  or  similar 
requirements  relating  thereto. 

The  initial  concerns  which  OSM 
raised  regarding  the  amendments  to 
UMC/SMC  843.13  submitted  by  the 
State  on  February  6, 1984,  were 
eliminated  with  die  State's  submission 
of  further  additional  regulatory  revisions 
on  September  25, 1964,  and  with  respect 
to  one  issue,  by  the  submission  of  a 
position  paper  from  the  State  attorney 
general.  A  discussion  of  each  of  the 
issues  raised  by  OSM  in  its  June  29. 1984 
letter  to  the  State  and  the  disposition  of 
each  issue  is  provided  below. 

UMC/SMC  843.13(a)(2)(iv)  and  UMC/ 
SMC  843.13(a)(1) 

In  its  letter  to  the  State  dated  June  29. 
1984.  OSM  indicated  that  the  State 
regulations  at  UMC/SMC  843.13(a)(2)(iv) 
and  UMC/SMC  843.13(a)(1)  appeared  to 
provide  for  both  the  Director,  DOGM, 
and  the  Board  of  Oil,  Gas  and  Mining  to 
make  a  determination  that  a  pattern  of 
violations  exists.  OSM  advised  the  State 
that  such  a  two-tier  system  would  be 
inconsistent  with  the  Federal  regulations 
at  30  CFR  843.13(a)  (1)  and  (3). 
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In  its  letter  to  OSM  dated  September 
25. 1984,  Utah  states  that  both  the 
Director  and  the  Board  have 
responsibilities  for  speciHc  portions  of 
the  procedures  for  determining  that  a 
pattern  of  violations  exists  and  that 
those  responsibilities  do  not  overlap. 
The  State  indicates  that  the 
memorandum  from  the  Assistant 
Attorney  General  to  the  Director  of 
DOGM  dated  September  20. 1984. 
provides  clarirication  with  respect  to  the 
distinct  roles  of  the  Board  and  the 
Director.  The  September  20. 1984 
memorandum  indicates  that  the  Director 
makes  the  initial  finding  that  a  pattern 
of  violations  exists  and  that  each 
violation  is  the  result  of  a  willful  or 
unwarranted  failure  to  comply,  while 
the  Board  hears  the  matter  following  the 
Director's  initial  Tinding.  Therefore,  the 
two  bodies  are  making  different 
determinations  in  that  the  Board  hears 
the  matter  after  the  Director  makes  the 
initial  finding  that  a  related  series  of 
violations  exists  and  that  each  is  the 
result  of  a  willful  or  unwarranted  failure 
to  comply.  In  light  of  the  explanatory 
material  provided  by  the  Assistant 
Attorney  General  OSM  has  determined 
that  State  regulations  UMC/SMC 
843.13(a)(2){iv)  and  UMC/SMC 
843.13(a)(1)  are  consistent  with  the 
Federal  requirements. 

UMC/SMC  «43.13  (b)  and  (c) 

A  second  issue  raised  in  OSM's  letter 
of  June  29, 1984,  pertained  to  the 
requirement  under  Utah's  regulations 
that  an  appeal  hearing  be  conducted  by 
the  Board  or  an  administrative  hearing 
officer  with  the  Board  making  a  final 
decision  on  the  case.  OSM  was 
concerned  that  the  Board  would  be 
making  both  the  initial  determination  on 
a  pattern  of  violations  and  the  decision 
on  any  appeal  of  that  determination.  As 
indicated  above,  the  memorandum  from 
the  Assistant  Attorney  General  to  the 
Director  of  DOGM  dated  September  20. 
1985,  clarifies  that  the  Board  only  hears 
a  case  following  the  Director's  initial 
finding.  In  light  of  the  material  provided 
by  the  State,  OSM  finds  the  State 
provisions  consistent  with  the  Federal 
requirements. 

UMC/SMC  843.13(b) 

As  originally  submitted  to  OSM 
Utah's  proposed  rules  provided  that  a 
hearing  on  an  appeal  may  be  conducted 
at  the  Board's  option  before  an 
administrative  hearing  officer  who  may 
be  legally  frained.  OSM  advised  Utah 
that  to  incorporate  procedural 
requirements  which  are  the  same  as  or 
similar  to  those  set  forth  in  the  Federal 
regulations,  Utah's  rules  should  specify 
that  administrative  hearing  officers 


should  have  the  minimum  qualifications 
for  hearing  officers  established  under 
Utah  law.  Utah's  amendment  of  this 
provision  of  September  25, 1984, 
provides  that  the  minimum  requirements 
for  a  hearing  examiner  will  be  those 
established  under  Utah  law.  This 
amendment  of  the  provision  adequately 
addresses  OSM's  initial  concern. 

UMC/SMC  843.13  (a)(2),  (a)(3)  and  (a)(4) 

As  initally  submitted  proposed  rules 
UMC/SMC  843.13  (a)(2),  (a)(3)  and  (a)(4) 
provided  that  the  determination  that  a 
pattern  of  violations  exists  shall  be 
based  upon  the  permittee's  performance 
as  observed  during  a  given  number  of 
inspections  of  the  permit  area  within  a 
calendar  year. 

The  Federal  rules  at  30  CFR  843.13 
provide  that  the  determination  shall  be 
based  upon  a  review  of  a  permittee's 
performance  as  observed  during  a  given 
number  of  inspections  during  any  12- 
month  period. 

OSM  advised  Utah  that  to  incorporate 
sanctions  no  less  stringent  than  those 
established  in  the  Federal  rules  and 
procedural  requirements  which  are  the 
same  as  or  similar  to  the  Federal 
requirements,  Utah's  program  must 
provide  that  a  determination  be  based 
on  the  results  of  a  given  number  of 
inspections  conducted  during  a  12- 
month  period  rather  than  during  a 
calendar  year.  As  amended  on 
September  25, 1984,  the  State's 
provisions  are  consistent  with  the 
Federal  requirements  as  they  provide 
that  a  pattern  of  violations 
determination  be  based  on  the  State's 
fuidings  during  a  12-month  period  rather 
than  a  calendar  year. 

UMC/SMC  843.13(a)(4) 

Utah's  rules  specify  that  in 
determining  whether  or  not  a  pattern 
exists,  the  Director  shall  consider  only 
violations  cited  as  a  result  of  State 
inspections  carried  our  during 
enforcement  of  a  State  program  or  a 
Federal  lands  program  or  during  the 
interim  program  and  before  the  State 
program  was  approved  pursuant  to 
section  502  or  504  of  the  Act. 

In  its  )une  29, 1984  letter  to  the  State 
OSM  indicated  that  to  incorporate 
sanctions  no  less  stringent  than  those 
set  forth  in  Section  521(a)(4)  of  the  Act 
and  30  CFR  843.13  and  the  same  or 
similar  procedural  requirements  relating 
thereto,  Utah's  program  must  stipulate 
that  all  violations  of  the  State  program 
requirements  cited  during  any 
inspection  be  considered  by  the  person 
or  body  making  the  determination  that  a 
pattern  of  violations  does  or  does  not 
exist. 


In  its  letter  to  OMS  dated  September 
25, 1984,  Utah  points  out  that  the  State 
has  no  control  over  Federal  inspections 
and,  indicates  that  a  due  process 
argument  could  be  made  against 
incorporating  Federally  written 
violations  into  a  State  pattern  of 
violations  charge.  After  considering  the 
point  raised  by  Utah,  OSM  has 
determined  that  the  State  should  not  be 
required  to  consider  Federally  written 
violations  in  making  a  pattern  of 
violations  determination. 

UMC/SMC  843.13(d) 

As  initially  submitted  Section  UMC/ 
SMC  843.13(d]  of  Utah's  proposed 
regulations  provided  that  the  Director 
"may"  review  the  permittee's  history  of 
violations  to  determine  whether  a 
pattern  of  violations  exists  when  the 
permittee  fails  to  abate  a  violation 
contained  in  a  notice  of  violation  or 
cessation  order. 

30  CFR  843.13(d)  does  not  allaw  the 
Director  any  discretion  with  respect  to 
the  review  of  a  permittee's  history  of 
violations  when  a  permittee  fails  to 
abate  a  violation  contained  in  a  notice 
or  order  within  the  abatement  period 
set.  The  Federal  provision  stipulates 
that  the  Director  "shall"  conduct  such  a 
review. 

OSM  advised  Utah  that  to  incorporate 
procedural  requirements  which  are  the 
same  as  or  similar  to  the  Federal 
requirements,  Utah's  rules  must  make 
the  review  requirement  mandatory 
rather  than  discretionary. 

As  amended  on  September  25, 1984, 
the  State's  provision  is  consistent  with 
the  Federal  rule. 

OSM  finds  that  the  regulatory 
revisions  and  the  position  papers 
provided  by  the  State  on  September  25, 
1984,  address  all  the  concerns  which 
were  initially  raised  by  OSM  regarding 
the  amendments  to  UMC/SMC  843.13. 
Therefore,  the  Director  is  approving  the 
amendments  submitted  on  February  6, 
1984,  as  revised  and  clarified  on 
September  25, 1984.  as  State  program 
amendments. 

Additional  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 

2.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Secretary  hereby  determines  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  small 
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entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  [US.C.  601  et 
seq.).  This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Compliance  With  Executive  Order 
No.  12291 

On  August  28, 1981,  the  OfHce  of 
Management  and  Budget  (OMB)  granted 
the  OfRce  of  Surface  Mining  exemption 
from  sections  3,  4,  7  and  8  of  Executive 
Order  12291  for  all  actions  taken  to 
approve,  or  conditionally  approve.  State 
regulatory  programs,  actions,  or 
amendments.  Therefore,  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB  are  not  needed  for  this  program 
amendment. 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly,  30  CFR  Part  944  it 
amended  as  set  forth  herein. 

Dated:  December  12, 1985. 

)amea  W.  Workman,  ^ 

Deputy  Director,  Operations  and  Technical 
Seri'ices,  Office  of  Surface  Mining. 

PART  944— UTAH 

Part  944  of  Title  30  is  amended  as 
follows: 

1.  "Hie  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Autfaority:  Pub.  L.  95-67.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  et  seq.). 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§944.15    Approval  of  amendments  to  Stat* 
regulatory  program 


(g]  The  amendments  to  UMC/SMC 
B43.13  submitted  to  OSM  by  Utah  on 
February  6. 1984,  as  revised  and 
clarified  by  the  State  in  its  submittal  to 
OSM  dated  September  25, 1964  are 
approved  effective  December  18, 1985. 

|FR  Doc.  B5-299M  Filed  12-17-85;  B:4S  amj 

■tLUNO  CODE  «31IM)S-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
lA-«-fRL-2»37-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Revision  to 
Colorado  Regulation  for  Existing 
Alfalfa  Dehydration  PlanU 

AQENCV:  Environmental  Protection 

Agency. 

action:  Final  rulemaking. 

summary:  This  notice  approves 
revisions  to  the  Colorado  Regulations  1 
and  5  for  existing  alfalfa  dehydration 
plants.  This  regulation  extends  a  limited 
exemption  from  the  general  particulate 
and  opacity  regulation  found  in 
Regulation  No.  1  and  subjects  existing 
alfalfa  dehydration  plants  to  a  less 
stringent  particulate  limit  as  found  in 
Regulation  5. 

DATES:  This  action  will  be  elective  on 
February  18, 1986,  unless  notice  is 
received  by  January  17, 1986,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  Such  notice  may  be 
submitted  to  Robert  DeSpain  at  the  EPA 
Regional  office  address  listed  below. 
addresses:  Copies  of  the  revision  are 
available  for  pubhc  inspection  between 
8:00  a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 

Region  VUL  Air  Programs  Branch,  999 

18th  Street.  Denver.  Colorado  80202 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

Waterside  Mall,  401  M  Street,  SW.. 

Washington.  DC  20460 
The  Office  of  the  Federal  Register,  1100 

L  Street,  NW.,  Room  8401. 

Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Frey,  Air  Programs  Branch, 
Environmental  Protection  Agency,  999 
18th  Street,  Denver,  Colorado  80202, 
(303)  293-1769.  FTS-564-1768. 
SUPPLEMENTARY  INFORMATION:  This 
revision  to  Colorado  Regulations  1  and  5 
was  approved  by  the  Colorado  Air 
Quality  Control  Commission  on  January 
17, 1985  and  was  submitted  by  the 
Governor  as  a  State  Implementation 
Plan  (SIP)  revision  on  April  9, 1985.  This 
action  extends  a  provision  that  had 
expired  on  January  1, 1985.  The 
provision,  which  pertains  solely  to 
existing  alfalfa  dehydration  plants, 
previously  was  incorporated  in  the 
Colorado  SIP,  but  had  expired  at  the  end 
of  1984. 

This  action  extends  the  less  stringent 
regulation  for  existing  aifalfs  plant* 
until  January  1. 1987.  There  are  only  two 


sources  eligible  for  this  standard  in 
Colorado  and  both  are  located  in  areas 
either  attaining  or  unclassifiable  for 
total  suspended  particulates.  The  action 
should  have  no  impact  on  the  total 
suspended  particulate  attainment  status 
for  the  two  areas  since  it  merely  extends 
the  effective  date  of  an  earlier 
regulation. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  February  18, 
1986. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  ymall  entities  (See 
46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  byf  ebruary  18. 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirement* 
(See  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Incorporation  by  reference. 

Note:  Incoiporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  Decemtjer  9. 1985 
La*  Thomas, 
Administrator. 

PART  S2-[  AMENDED] 

Part  52  Chapter  L  Tide  40  of  die  Code 
of  Federal  Regulations  i*  amended  as 
follows: 

Subpart  6— Colorado 

1.  The  autfaority  citation  for  Part  52 
continue*  to  read  as  follows: 
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Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(32)  as  follows: 

§5^320    Identification  of  Plan. 

***** 

(c)  •  •  * 

(32)  Revisions  to  Air  Pollution  Control 
Commission  Regulation  No.  1,  section  II. 
A.  6  and  III.  C.  2  (a)  and  (b)  and 
Regulation  No.  5  Emission  Control 
Regulation  for  Existing  Alfalfa  . 
Dehydration  plants,  submitted  by  the 
Governor  on  April  9. 1985. 

(i)  Incorporation  by  Reference. 

(A)  Revisions  to  Air  Pollution  Control 
Commission  Regulation  No.  1,  "Emission 
Control  Regulation  for  Particulates. 
Smokes,  and  Sulfur  Oxides  for  the  State 
of  Colorado,"  sections  II.  A.  6  and  III.  C. 
2  (a)  and  (b),  effective  March  2, 1985. 

(B)  Revisions  to  Air  Pollution  Control 
Commission  Regulation  No.  5,  "Emission 
Control  Regulation  for  Existing  Alfalfa 
Dehydration  Plants",  effective  March  2. 
1985. 

[FR  Doc.  85-29559  Filed  12-17-e5:  8:45  am| 

BILUNQ  CODE  6S60-S0-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  4100 

Grazing  Administration;  Effects  of 
Court  Order  Enjoining  Certain 
Regulations  in  43  CFR  Group  4100 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Effect  of  Court 
Memorandum  and  Order  Enjoining 
Certain  Regulations  in  43  CFR  Group 
4100. 


summary:  The  United  States  District 
Court  for  the  Eastern  District  of 
California  in  the  case  oi  Natural 
Resources  Defense  Council.  Inc.,  et  al.  v. 
Model,  et  al..  enjoined  the  Secretary  of 
the  Interior  from  implementing  certain 
sections  of  the  grazing  regulations  in  43 
CFR  Group  4100  that  were  published  as 
a  final  rulemaking  in  the  Federal 
Register  of  February  21, 1984  (49  FR 
6451).  with  an  effective  date  of  March 
22. 1984.  Notice  is  hereby  given  that  the 
Bureau  of  Land  Management  will 
comply  with  the  memorandum  and  order 
of  the  Court.  Specifically,  the  provisions 
enjoined  by  the  memorandum  and  order 
of  the  Court  will  not  be  implemented 
and  that  those  regulatory  provisions  are 
being  amended  as  set  out  below. 
EFFECTIVE  DATE:  December  20, 1985. 
ADDRESS:  Any  inquiries  or  suggestions 
should  be  addressed  to:  Director  (220), 


Bureau  of  Land  Management,  Room 
5626,  Main  Interior  Bldg.,  Washington, 
DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 

Billy  R.  Templeton,  (202)  653-9193. 
SUPPLEMENTARY  INFORMATION:  On 

August  30. 1985,  the  United  States 
District  Court  for  the  Eastern  District  of 
California  in  the  case  of  Natural 
Resources  Defense  Council.  Inc.  et  al.  v. 
Model,  et  al.,  No.  CIV.  S-84-616  RAR 
(1985),  enjoined  the  Bureau  of  Land 
Management  from  implementing  the 
following  provisions  which  were  either 
included  in  the  final  rulemaking 
published  in  the  Federal  Register  on 
February  21. 1984  (49  FR  6451),  with  an 
effective  date  of  March  22, 1984,  or  were 
repealed  by  that  rulemaking.  The 
sections  covered  by  the  Court  order  are 
as  follows: 

1.  Cooperative  Management 
Agreement  Program — S§  4120.1  and 
4170.1-4  (49  FR  6451,  Feb.  21. 1984); 

2.  Dilution  of  Allotment  Management 
Plans— §  4120.2  (49  FR  6451,  Feb.  21, 
1984)  and  the  deletion  of  §  4120.2-3(a) 
(as  it  appears  in  the  Code  of  Federal 
Regulations  revised  as  of  Oct.  1, 1983); 

3.  Supplemental  Feeding 
Amendments — section  4140.1(a)(3)  (49 
FR  6451,  Feb.  21, 19'84)  and  the  deletion 
of  §  4140.1(a)(3)  (as  it  appears  in  the 
Code  of  Federal  Regulations  revised  as 
of  Oct.  1, 1983): 

4.  Land  Use  Planning  Amendment — 
section  4130.6-3  (49  FR  6451,  Feb.  21, 
1984)  and  the  deletion  of  5  §  4120.2-1  (c) 
and  4130.2(d)(3)  as  they  appear  in  the 
Code  of  Federal  Regulations  revised  as 
of  Oct.  1, 1983;  and 

5.  Operator  Penalty  Amendments — 
the  deletion  of  §§  4140.1(b)  (7)  and  (8) 
(as  they  appear  in  the  Code  of  Federal 
Regulations  revised  as  of  Oct.  1, 1983). 

Dated:  December  12, 1985. 
James  E.  Cason, 

Deputy  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  85-29953  Filed  12-17-85:  8:45  am) 

BttXINQ  COOE  4310-«4-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  22 

[CO  Docl(et  No.  83-1096;  FCC  85-6021 

Cellular  Applications  Using  Random 
Selection  or  Lotteries  Instead  of 
Comparative  Hearings 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rules. 


summary:  Rules  are  adopted  that  refine 
cellular  pre-screening  procedures  and 


further  streamline  and  clarify  the  overall 
cellular  application  process.  The 
Commission,  in  so  doing,  considered 
petitions  for  reconsideration  filed 
against  the  Memorandum  Opinion  and 
Order  on  Reconsideration  of  the  Cellular 
Lottery  Decision  and  additional 
proposals  for  modifying  cellular 
processing  procedures.  The  rules  reduce 
burdens  for  applicants  and  expedite  the 
administrative  processes  related  to  the 
licensing  of  Cellular  Service. 

EFFECTIVE  DATE:  January  17, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Cynthia  McClain-Hill,  (202)  632-6450. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  22 

Mobile  radio  service.  Cellular  radio. 

Memorandum  Opinion  and  Order  on 
Further  Reconsideration 

In  the  Matter  of  Amendment  of  the 
Commission's  Rules  To  Allow  the  Selection 
From  Among  Mutually  Exclusive  Competing 
Cellular  Applications  Using  Random 
Selection  or  Lotteries  Instead  of  Comparative 
Hearings:  CC  Docket  No.  8»-1096,  FCC  85- 
602. 

Adopted  November  14, 1985. 
Released  December  3, 1985. 
By  the  Commission. 

1.  On  March  14, 1985,  we  adopted  a 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  this  proceeding 
affirming  our  decision  to  adopt  a  system 
of  lotteries  for  selecting  cellular 
licensees  from  among  mutually 
exclusive  applicants  in  markets  other 
than  the  30  largest. '  In  that  order,  we 
generally  affirmed  the  basic  regulatory 
structure  and  application  process  for  the 
implementation  of  cellular  lotteries 
established  in  the  Cellular  Lottery 
Decision.^ In  addition,  in  response  to  the 
petitions  and  our  experience  with 
implementing  the  lottery  application  and 
selection  process,  we  eliminated 
cumulative  lottery  chances  for 
nonwireline  applicants  entering  into 
partial  settlements  in  markets  beyond 
the  top  120;  revised  the  1%  ownership 
rule  for  the  beyond-120  markets; 
clarified  certain  issues  regarding  basic 
qualifying  standards  and  established 
guidelines  for  the  form,  organization  and 
content  of  future  applications.  We  also 
interpreted  §  22.917  of  the  rules  to 
require  each  applicant  to  obtain  a  firm 
lending  commitment  guaranteeing 
availability  of  the  financing  necessary 
to  construct  and  operate  for  one  year  the 


'  Cellular  Lottery  Reconsideration  Order 
(Reconsideration  Order).  FCC  85-117.  released  May 
3.1985. 

'Cellular  Lottery  Decision.  96  FCC  175  (1984). 


'IJIIMS:,:!::':, 
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system  at  issue.*  We  also  announced 
that  all  future  cellular  applications 
should  be  filed  in  a  "letter  perfect" 
condition  and  that  failure  to  conform  to 
this  standard  would  result  in  the 
application  not  being  accepted  for  filing, 
and  we  reiterated  our  commitment  to  a 
careful  prescreening  process. 

2.  Pending  before  us  are  three 
petitions  for  reconsideration.* 
Responsive  pleadings  have  been  filed.' 
Two  of  the  petitioners  seek  modification 
of  the  "stringent"  demonstration  of 
financial  ability  established  in  the 
Reconsideration  Order.  The  third 
petition  seeks  clarification  of  the 
provisions  regarding  cumulative  lottery 
chances  for  wireline  carriers.  Finally, 
rule  changes  regarding  the  format  of 
microfiche  apphcation  copies, 
incorporation  of  common  engineering, 
and  frequency  coordination  are 
proposed. 

3.  Also  pending  before  the 
Commission  is  a  proposal  filed  by 
NewVector  Communication,  Inc. 
(NewVector)  regarding  expediting  the 
cellular  licensing  process.  By  Public 
Notice,  CL-342,  released  August  8, 1985, 
we  invited  comments  on  the  NewVector 
pleading.*  We  incorporate  the 
NewVector  proposal  and  responsive 
pleadings  by  reference  and  will  act  here 
to  revise  our  cellular  pre-screening 
procedures  in  general  accord  with  the 
suggestions  made  there.  Similarly,  we 
will  modify  the  financial  demonstration 
requirement  of  S  22.917  to  require  only 


'Specifically,  we  staled  that  for  markets  beyond 
the  top  120.  we  would  require  applicants  who  intend 
to  finance  their  systems  through  debt  placement  to 
submit  a  firm  lending  commitment  from  a 
recognized  bank  or  other  financial  institution  for  the 
financing  required.  Such  commitment  must 
guarantee  availability  of  the  amount  of  Tinancing 
necessary  to  construct  and  operate  for  one  year  the 
system  at  issue,  and  set  forth  the  terms  of  the  loan 
commitment,  including  any  action  required  of  the 
applicant  to  continue  the  commitment  in  force. 
Applicants  relying  on  internal  funding  must  comply 
with  }  22.917(c)  to  demonstrate  their  financial 
ability.  Finally,  an  applicant  obtaining  funding  from 
other  than  a  recognized  lending  institution  or 
internal  sources,  must  submit  proof  that  the 
financing  entity  has  such  funds  available  and 
uncommitted  to  other  cellular  applicants,  or,  in  the 
alternative,  has  obtained  a  bond  to  guarantee 
performance  of  its  obligation. 

'Petitions  for  Reconsideration  and/or 
Clarification  were  filed  by  Cellular  Technolog>',  Inc., 
Cell  Pro.  and  Centel  Corporation. 

'Responsive  pleadings  were  filed  by  Cell  Pro, 
National  Telephone  Company,  Inc.,  and  Richard  L. 
Vega  and  Associates,  Inc. 

*  The  Commission  slated  that  the  NewVector 
proposal  would  be  treated  as  a  counter-proposal  to 
the  Request  of  Metro  Mobile  CTS,  Inc.,  tiled  July  8. 
1985.  regarding  expedited  acceptance  and 
processing  of  applications  for  non-MSA/non- 
NECMA  areas.  However,  we  will  deal  with  the 
NewVector  proposal,  to  the  extent  it  relates  to  pre- 
screening procedures.  In  the  context  of  the  petitions 
for  reconsideration  of  the  cellular  lottery  procedures 
in  this  docket. 


tentative  selectees,  surviving  applicants 
in  full  market  settlements  and 
unopposed  applicants  to  obtain  firm 
financing  commitments;  we  will  no 
longer  require  financial  exhibits  in  the 
application.  Finally,  we  will  modify  our 
frequency  coordination  requirements  as 
discussed  herein. 

Discussion 

A.  Pre-Screening 

4.  In  its  proposal.  NewVector  states 
that  the  careful,  in-depth  pre-screening 
of  cellular  applications  we  have 
undertaken  for  markets  91-120  is  not 
required  by  law  and  has  disserved  the 
public  interest.  NewVector  proposes 
that  the  Commission  exercise  its 
discretion  under  section  309(i)  of  the 
Communications  Act  to  relax  it  current 
pre-screening  procedures  in  favor  of  a 
minimal  review  to  determine  if  all 
requested  information  has  been 
priovided.  ^  Following  this 
determination,  a  lottery  would  be  held 
in  accordance  with  the  procedures  set 
forth  in  S  1-822  of  the  rules.  The 
tentative  selectee's  application  would 
then  be  subject  to  a  thorough  and  in- 
depth  review  to  ensure  that  it  has 
strictly  complied  with  the  Commission's 
rules  and  if  so,  subject  to  petitions  to 
deny.  The  Commission  would  then  make 
a  finding  as  to  whether  or  not  the 
application  should  be  granted.  If  on  the 
other  hand,  the  tentative  selectee  does 
not  survive,  based  on  staff  review  or  the 
petition  to  deny  process,  successive 
runners-up  would  immediately  be 
subjected  to  the  same  process  until  a 
qualified  applicant  is  found. 

5,  NewVector's  pre-screening 
proposals  are  supported  in  whole  or  in 
part  by  nearly  all  of  the  commenters.'  In 
contrast,  the  Cellular 
Telecommunications  Division  of 
Telocator  Network  of  America 
(Telocator)  opposes  them.  Telocator 
argues  that  NewVector  has  failed  to 
show  that  the  proposed  pre-screening. 
however  minimal,  would  be  less  time- 
consuming  than  the  current  pre-lottery 


'The  public  notice  that  an  application  is 
minimally  "acceptable"  for  inclusion  in  the  lottery 
would  be  carefully  qualified  so  as  to  inform 
applicants  that  strict  scrutiny  to  ensure  full 
compliance  with  the  Commission's  application 
requirements  will  follow  in  the  event  the  application 
is  selected. 

'The  commenters  supporting  NewVector  are 
listed  in  Appendix  A.  In  addition.  Western  Union 
Personal  Communications,  Inc.  has  proposed  similar 
cellular  application  processing  changes  as  well  as 
more  expeditious  acceptance  of  applications  for  the 
remaining  markets.  See  letter  from  Richard  E. 
Homer.  President  and  Chief  Executive  Officer  of 
Western  Union  Personal  Communications.  Inc.  to 
lack  Richards  of  Commissioner  Dawson's  Office.  (A 
copy  of  Western  Untion's  proposal  has  been  placed 
in  this  docket). 


processing  procedures.  Second,  it 
maintains  that  the  post-lottery  review 
process  that  would  result  from  a 
minimal  pre-screening  standard  could 
significantly  delay  the  award  of 
construction  permits,  because  of  the 
need  to  resolve  petitions  to  deny  against 
applications  that  would  otherwise  not 
have  been  in  the  lottery  at  all.  Finally,  it 
asserts  that  the  vastly  disproportionate 
number  of  non-wireline,  as  opposed  to 
wireline  applicants,  in  conjunction  with 
an  increased  tendency  towards  post- 
lottery  litigation  under  the  NewVector 
proposal,  will  serve  to  create 
substasntial  "headstart"  problems. 
Contel  Cellular,  Inc.  (Contel)  also 
opposes  NewVector  arguing  that  a 
relaxation  of  the  current  acceptability 
standards  could  generate  a  "gold  rush" 
atmosphere  and  encourage  the  very  type 
of  applicant  that  the  Commission  has 
tried  to  discourage. 

6.  In  its  comments,  the  Cellular 
Telecommunications  Industry 
Association  (CTIA)  suggests  an 
alternative  means  of  revising  current 
processing  procedures.  CTIA  proposes 
that  the  Commission  minimize  its  pre- 
screening  process  by  requiring  that  a 
one-page  qualifications  summary 
accompany  each  application  and  that 
each  applicant  certify  that  its 
application  meets  the  statutory 
qualification  requirements  set  forth  in 
Form  401  and  associated  exhibits, 
thereby  obviating  the  need  for 
additional  pre-screening.* 

7.  Our  efforts  to  discourage  the  filing 
of  frivolous  applications  by  speculators 
having  no  real  interest  in  constructing  or 
operating  a  cellular  system  through 
rigorous  pre-screening  procedures  have 
consumed  a  considerable  amoimt  of 
time  and  administrative  resources, 
resulting  in  a  delay  of  more  than  one 
year  in  issuing  public  notices  accepting 
applications  for  filing  in  markets  91  to 
120. '"  Consequently,  we  have  reviewed 
with  great  interest  the  pleadings  on  this 
issue.  While  the  pre-screening 
procedures  used  in  markets  91-120  were 
helpful  in  ensuring  that  only  qualified 
applicants  become  licensees,  we  are 
sensitive  to  the  delay  inherent  in  this 
process  and  its  effect  on  the  expeditious 
availability  of  nationwide  cellular 


'CTIA'h  proposal  is  supported  by  Contel  Cellular. 
Inc..  Southwestern  Bell  Mobile  Systems.  Inc., 
BellSouth  Mobility,  Inc.  and  United  Teleapectrum 
Inc.  Contel's  support  for  the  CTIA  proposal  is  based 
on  its  view  that  an  applicant  would  be  certifying  its 
compliance  with  the  "letter  perfect"  standard. 

"Applications  in  these  mad^ets  were  filed  by  July 
16,  1984.  and  the  first  applications  were  accepted  for 
filing  August  12. 19BS  See  Report  No.  CL-343 
released  August  12. 1985  (apphcation*  accepted  for 
Fort  Wayne.  Indiana). 
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service."  In  other  «vord«.  th«  benefit»ef 
the  pre-screening  process  used  for 
markets  91-120  are  outweighed  by  the 
inherently  time-consuming  nature  of  the 
process  and  resultant  delay  in  the 
licensing  of  competing  cellular 
systems. ''  in  authorizing  the 
Commission  to  utilize  lottery 
procedures.  Congress  accorded  the 
Commission  broad  discretion  to 
establish  standards  by  which 
applications  are  preliminarily  reviewed 
for  inclusion  in  the  lottery. " 
Accordingly,  as  urged  by  the 
commenters.  we  have  decided  to  modify 
our  pre-screening  policies.  In  order  to 
expedite  the  processing  of  applications, 
each  applicant  in  markets  beyond  the 
top  120  will  be  required  to  certify  under 
penalties  of  law.'*  that  its  application  is 
complete  and  contains  all  of  the 
information  required  by  Form  401  and 
our  cellular  application  rules.'* 
Requiring  each  applicant  to  certify  that 
its  application  meets  with  all  applicable 
Commission  rules  is  a  proper  means  of 
addressing  the  Congressional  objective 
of  ensuring  that  only  those  applications 
that  are  deemed  acceptable  for  filing  by 
the  Commission  be  included  in  the 
lottery.  An  applicant  signing  such  a 
statement  falsely  will  be  subject  to 
disqualification  and  may  be  prosecuted 
under  18  U.S.C.  1621  (2).  It  is  our 
judgement  that  proceeding  in  this 
manner  serves  the  overall  legislative 
intent  of  making  an  important  new 
technology  available  to  the  public  in  an 
expeditious  manner.  An  application 
containing  this  certification  will  be 
accepted  for  filing  without  further 
review  and  included  in  the  lottery. '•  The 


"  We  have  consistenlly  heM  Ihat  there  it  a 
pressing  need  for  cellular  service  thraiigboal  the 
nation.  See.  e.g..  Cellular  Communications  Systems 
86FCCZcl4fl8.  4fl9(19S1). 

"Since  the  relatively  few  wireline  carriers  in 
each  market  are  likely  to  settle,  this  pre-screening 
delay  impacts  most  significantly  on  the  non-wireline 
carriers  and  may  unnecessarily  exacerbate  the 
wireline  headstart. 

'^Conference  Report  on  Communications 
Amendments  Act  of  1982,  Conference  Report  No. 
97-765.  97th  Cong..  2d  Sesa.  39  (1982).  (Authorizing 
Commission  to  establish  threshold  standards  for 
acceptance  for  filing.) 

"S«>el8U.S.C.  1621(2). 

"See  }  22.913(b|(3).  The  certification  does  not 
come  with  the  requirements  of  the  Paperwork 
Reduction  Act.  See  44  U.S.C.  3501.  el  sea.:  5  CFR 

i3a).7(kj(i). 

••The  signed  certification  must  appear  on  the  first 
page  of  each  application.  In  addition,  each  applicant 
must  sutHnit  an  original  application  and  duplicate, 
the  cover  of  which  must  include  the  applicant's 
name,  market  name  and  market  number  for  which  it 
is  applying  and  frequency  block  designation.  Two 
microfiche  copies  of  th«  apphcation.  in  (ackets.  must 
also  be  presented  at  the  time  of  filing.  Failuiv  to 
comply  with  the  foregoing  will  result  in  the 
application  being  returned  as  unacceptable  for 
filing. 


public  notice  accepting  applications  for 
filing  will  be  earefiilly  qualified  to 
inform  applicants  that  strict  scrutiny  to 
ensure  full  compliance  with  the 
Commission's  application  requirements 
will  follow  in  the  event  the  application 
is  selected  in  the  lottery.  In  other  words, 
the  tentative  selectee's  application  will 
be  carefully  reviewed  to  ensure  its 
compliance  with  the  cellular  application 
standards  and  will  be  dismissed  for 
failure  to  do  so."  If.  on  the  oth«r  hand, 
the  application  is  found  acceptable, 
petitions  to  deny  may  be  filed  and  our 
existing  post-lottery  procedures 
followed. 

8.  This  modified  policy  will  serve  the 
public  interest  by  considerably 
expediting  preliminary  staff  review  of 
cellular  applications  and  facilitate  the 
rapid  implementation  of  service  to  the 
public — our  primary  reason  for  the 
introduction  of  lotteries  in  the  first 
place.  Moreover,  it  will  not  increase  the 
likelihood  of  an  unqualified  applicant 
obtaining  a  cellular  license  but  will 
instead  allow  the  Commission  to  shift  its 
resources  to  a  thorough  and  in-depth 
examination  of  the  tentative  selectee  as 
opposed  to  each  applicant  in  the  lottery. 
Although  there  is  merit  to  Telocator's 
observation  that  the  experience  of 
having  gone  through  the  "hard  look" 
procedures  in  the  fourth  round  should 
make  future  rounds  proceed  more 
smoothly  and  expeditiously,  it  does  not 
follow  that  this  experience  factor  will 
result  in  a  time  savings  equal  to  that 
anticipated  by  a  more  cursory  review  of 
the  applications,  particularly  in  light  of 
the  geometric  increase  in  the  number  of 
applications  in  each  round  thus  far. 
Moreover,  there  is  no  objective  evidence 
to  support  its  contention  that  a 
significantly  greater  number  of 
unqualified  applicants  will  be  allowed 
to  participate  in  lotteries  or  that  a 
relaxation  of  the  prescreening  process 
will  result  in  increased  post-lottery 
litigation. "Finally,  the  procedure  we 


"  Under  |  22.918(b).  amendments  to  initial 
cellular  applications  may  not  be  filed  until  a 
tentative  selectee  has  been  placed  on  public  notice, 
and  then  only  by  the  tentative  selectee.  Prior  to 
placement  on  public  notice  (and  thus  prior  to  the 
filing  of  amendments)  the  tentative  selectee's 
application  will  undergo  the  careful  review 
described  above.  Thus,  the  selectee  will  not  have  an 
opportunity  to  fHe  curative  amendments  prior  to  the 
extensive  staff  screening.  Only  after  passing  that 
screening  will  amendments  be  permitted  under 
i  22.9t8(b). 

"We  do  not  believe  that  the  reduction  in  the 
amount  of  staff  time  it  would  take  to  preliminarily 
review  each  application  would  be  offset  by 
increases  in  the  number  of  applications  filed  by 
unqualified  applicants.  It  is  true  lhat  adoption  of  . 
lottery  selection  procedures  resulted  in  a  vast 
increase  in  the  numtier  of  applications  filed.  This 
occurred,  however,  because  the  expense  that 
applicants  could  expect  to  incur  in  preparing  and 


are  adopting  is  likely  to  reduce,  rather 
than  increase,  the  likelihood  of  a 
substantial  wireline  headstart;  by 
minimizing  the  time  needed  to  choose  a 
selectee  from  among  non-wireline 
applicants,  we  wUl  likely  be  able  to 
authorize  both  carriers  for  a  market  in  a 
narrow  time  span. 

B.  Financiai  Qualifications 

9.  Cell-Pro,  a  cellular  application 
preparation  consultant  states  that  it  has 
no  objection  to  strict  scrutiny  of 
financial  quahfications  under  existing 
case  law  "but  that  our  requirement  of  a 
firm  commitment  would  impose 
"unreasonably  large  and  totally 
unnecessary  costs  on  applicants  with  no 
countervailing  public  benefit."  It  says 
that  banks  typically  charge  fees  for  such 
letters,  ranging  from  one-half  to  two 
percent  of  the  amount  of  the 
commitment  and  often  annually.  Cell 
Pro  estimates  that  commitment  fees  for 
a  conservative  estimate  of  the  number  of 
applications  in  the  next  round  of  30 
markets  could  total  at  least  $50 
million — likely  more  than  the  total  cost 
of  construction  and  first  year  operation 
for  the  entire  round  of  thirty  markets.  *** 
It  states  that  this  would  be  totally  out  of 
proportion  to  the  administrative 
objectives  we  enumerated  in  adopting 
this  policy  and  would  constitute  a 
wasteful  diversion  of  resources  to 
financial  institutions  that  could  be  more 
productively  utilized  in  constructing  and 
operating  cellular  systems.  Moreover, 
Cell-Pro  argues  that  the  fincuicing 
requirement  cannot  withstand  cost- 
benefit  analysis  because  cellular 
systems  have  proved  to  be  self-financing 


prosecuting  applications  under  the  lattery  regime 
was  much  less  than  that  entailed  in  participating  in 
a  comparative  hearing.  In  addition,  new  entrants 
perceive  themselves  as  having  an  equal  chance  of 
prevailing  in  a  lottery  as  experienced 
communications  companies,  thus  providing  them 
with  a  greater  incentive  to  file.  In  contrast 
relaxation  of  pre-screening  procedures  is  unlikely  to 
spur  the  filing  of  additional  applications  l>ecause  the 
change  will  not  reduce  the  expense  of  preparing  and 
prosecuting  an  application  or  increase  the  likelihood 
of  being  awarded  a  license.  Applicants  will 
continue  to  face  the  same  rigorous  scrutiny  of  tbeir 
proposals  and  their  qualifications,  albeit  at  a  later 
stage  of  application  processing.  Merely  surviving 
pre-screeninj  procedures  will  gain  an  applicant 
nothing  if.  when  its  application  is  selected  by 
lottery,  it  Is  found  insufficient  and  dismissed. 

"See.  e.g..  Ultra  vision  Broadcasting  Company, 
Inc.  1  FCC  2d  544  (1965). 

"Assuming  a  typical  cost  of  construction  and 
first  year  operation  of  between  S2  million  and  $4 
million  in  future  markets,  the  typical  commitment 
fee  would  range  between  SlO.CXX)  and  S40.000  per 
application.  Even  taking  the  lower  figure  and 
assuming  at  least  5.000  applications  for  the  next 
round  of  markets  (markets  121-150).  Cell-Pro  argues 
that  the  commitment  fees  would  total  3t  least  $50 
million  for  the  first  year  alone. 
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in  the  "real  world  marketplace"  '•  and 
that  the  Commission's  objective  of 
assuring  that  lottery  entrants  are  bona 
fide  applicants  able  to  construct  and 
operate  a  high  quality,  competitive 
cellular  system  should  be  addressed 
directly  through  character,  candor  and 
trafficking  standards.  Cellular 
Technology,  Inc.  (Cell-Tech)  makes 
similar  criticism  of  the  fmancing 
requirements  and  states  further  that 
application  mass  marketers  are 
arranging  firm  fmancing  letters  for  their 
clients  and  thus  the  requirement  will 
have  no  appreciable  impact  on  deterring 
or  significantly  reducing  the  massive 
numbers  of  speculative  "lottery  ticket" 
applications  being  prepared  for  future 
markets.  Richard  L  Vega  comments  that 
the  Commission  should  not  create 
unrealistic  barriers  to  entry  simply  to 
attempt  to  reduce  the  number  of  cellular 
applications  or  to  excuse  its  insufficient 
processing  resources. 

10.  Civen  these  criticisms,  the 
petitioners  propose  a  number  of 
alternative  mechanisms  to  achieve  the 
goals  set  forth  in  the  Reconsideration 
Order.  Cell-Tech  would  require  all 
applicants  to  file  affidavits  establishing 
their  direct  and  substantial  participation 
in  formulating  the  design  of  the 
proposed  system,  arranging  fmancing, 
and  developing  service  proposals.  Cell- 
Pro  suggests  strict  scrutiny  of  financial 
showings  under  existing  precedent** 
including  rejecting  letters  from  entities 
with  insufficient  lending  resources, 
letters  which  merely  evidence  a  lender's 

'  willingness  to  consider  making  the  loan 
and  those  which  fail  to  demonstrate  that 
the  applicant  has  obtained  reasonable 
assurance  of  receiving  the  required 
funding.  Vega  suggests  that  each 
applicant  be  required  to  demonstrate  a 
liquid  net  wortli  of  at  least  $500,000  in 
order  for  its  application  to  be  accepted 
for  filing.  Finally,  National  Telephone 
Company,  Inc.  proposes  requiring  each 
applicant  to  procure  a  personal  bond  to 
guarantee  its  ability  to  obtain  financing. 

11.  Throughout  this  proceeding,  we 
have  carefully  considered  the  need  for 
various  additional  requirements  to  deter 
frivolous  applications.**  In  the 


"  Cell-Pro  further  arguef  thai  the  financiRg 
requirement  violates  the  Regulatory  Flexibility  Act 
S  U.S.C  iemet.  teq.  In  light  of  our  action  here.  It  ii 
unnecessary  to  reach  this  argument. 

"See  Advanced  Mobile  Phone  Service,  Inc..  91 
FCC  2d  512.  Sie-17  (1962).  applying  a  "reasonable 
assurance"  lest  to  an  applicant's  demonstration  of 
financial  qualifications  under  Section  22.917. 

''Cellular  Lottery  Decision,  at  paras.  63-71; 
Cellular  Lottery  Reconsideration  Order,  at  paras. 
23-28 


Reconsideration  Order,  we  found  a 
stricter  interpretation  of  S  22.917 
warranted  because,  imder  a  lottery 
selection  regime,  the  low  cost  and 
relative  simplicity  of  the  application 
process  encourages  many  purely 
speculative  "lottery  ticket"  applications 
by  thinly  or  non-capitalized  entities 
having  little  interest  in  providing  cellular 
service  but  seeking  to  profit  from 
obtaining  the  license.**  We  concluded 
that  these  types  of  applications  disserve 
the  public  interest  and  that  a  stricter 
financial  demonstration  requirement 
was  needed  to  deter  them  and  assure 
that  lottery  entrants  are  bona  fide 
applicants.  However,  as  the  petitioners 
here  point  out,  the  costs  associated  with 
the  new  financial  demonstration  are 
high  and  will  divert  substantial  capital 
from  constructive  system  development 
and  operations.  Moreover,  it  has  proved 
to  be  both  difficult  and  time  consuming 
to  properly  review  each  and  every 
applicant's  financial  exhibits  for 
compliance  with  our  rules.  This  has 
been  a  major  source  of  the  delay  in 
prescreening  applications  and  a  barrier 
to  the  expeditious  conduct  of  lotteries. 

12.  In  addition,  as  Cell-Pro  suggests, 
cellular  systems  in  the  top-90  markets 
have  proved  to  be  attractive  to  sources 
of  capital  investment  and  there  is  no 
evidence  here  that  this  will  not  continue 
to  be  the  case.  The  rule  may  prevent 
legitimate,  sincere  applicants  from 
applying  for  markets  otherwise 
attractive  on  a  marketing,  business- 
potential  basis  because  of  the  excessive 
cost  of  the  commitment.  Our  concern  is 
heightened,  moreover,  by  the  possibility 
that  the  strengthened  financial 
requirement  we  articulated  in  the 
Reconsideration  Order  may  not  be 
effective  in  limiting  abusive  or  insincere 
applications,  particularly  if  application 
mass  marketers  are  successful  in 
arranging  firm  commitments  for  their 
customers.**  In  oth'er  words,  we  have 
serious  doubts  as  to  whether  the 
benefits  of  applying  this  requirement  to 
each  applicant  is  justified  in  light  of  the 
costs  involved. 

13.  Accordingly,  on  reconsideration, 
we  have  decided  to  amend  9  22.917  to 
eliminate  the  requirement  that  cellular 
applicants  demonstrate  their  financial 
qualifications  to  be  licensees.  We  will 


"Thus,  we  found  that  "reasonable  assurance"  of 
financing,  while  adequate  under  comparative 
procedures,  was  ineffective  in  deterring  such 
applicants.  Reconsideration  Order,  at  para.  28. 

**  Since  we  have  not  accepted  any  applications 
for  markets  beyond  the  top-120  we  do  not  know 
whether  financial  demonstrations  arranged  In  this 
way  would  meet  the  firm  commitment  standard. 
Some  mass  marketers  of  cellular  applications 
advertise  that  they  can  arrange  a  "firm 
commitment"  for  any  applicant. 


no  longer  require  a  cellular  applicant  to 
include  an  exhibit  in  its  application 
demonstrating  its  financial  ability  under 
the  firm  commitment  or  any  other 
standard.  We  will  however,  require  a 
firm  financial  commitment  be  obtained 
by  every  tentative  lottery  selectee,  sole 
applicant  in  a  market,  or  surviving  entity 
in  a  full  market  settlement,  within  30 
days  of  the  Public  Notice  which 
announces  such  status  and  invites 
Petitions  to  Deny  under  {  1.822(1)  of  the 
rules.**  Applicants  not  satisfying  this 
requirement  will  be  disqualified 
immediately.  Thus,  applicants  would  be 
well  advised  to  make  arrangements  for 
the  production  of  the  financing  and 
appropriate  documentation  well  in 
advance  of  the  lottery.  We  conclude  that 
the  public  interest  would  be  better 
served  by  focusing  our  efforts  on 
assuring  that  the  applicant  that  is 
actually  going  to  construct  and  operate 
the  system,  the  cellular  permittee,  is 
financially  qualified  rather  than  by 
attempting  to  ascertain  the  financial 
qualifications  of  thousands  of  applicants 
who  will  merely  lose  in  the  lottery  and 
never  become  permittees. 

14.  Given  this  analysis,  we  will  not 
adopt  any  of  the  alternative  financial 
showings  suggested  by  the  petitioners. 
Cell-Tech's  "personal  involvement" 
requirement,  while  meritorious  in 
principle,  would  invite  factual  disputes 
and  would  be  difficult  to  verify  and 
administer  and  unlikely  to  contribute 
much  to  achieving  our  objectives.*'  Cell- 
Pro's  suggestion  of  "strict  scrutiny"  of 
financial  showings  under  existing  case 
precedent  is  not  materially  different 
than  the  policy  we  have  been  following 
in  the  past  particularly  for  markets  91- 
120  and,  given  our  experience  is  not 
likely  to  reduce  the  number  of  abusive 
applications  or  ensure  that  applicants 
are  financially  qualified.  Vega's 
suggestion  would  bar  many  perfectly 
capable  and  deserving  applicants  while 
NTCI's  suggestion  of  each  applicant 
obtaining  a  personal  bond  to  guarantee 
ability  to  obtain  financing  would 
accomplish  at  best  the  same  result  as  r 
we  propose  here  at  a  higher  cost  to  each 
applicant.  Thus,  we  conclude  that  the 
time  has  come  to  focus  our  resources  on 
assuring  that  the  ultimate  permittee  can 
obtain  firm  financing  and  move  rapidly 
to  construct  and  operate  its  system  by 
focusing  primarily  on  that  entity  rather 


**We  are  amending  1 1.822  of  the  rules  to 
increase  (he  time  for  filing  Petitions  to  Deny  to  4S 
days  to  allow  review  of  the  financial  commitment 

"Cell-Pro's  Comments  on  Petition  for  Partial 
Reconsideration  of  Cellular  Technology.  Inc..  al  pps. 
2-4. 
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than  on  thousands  of  applicants  in  a 
lottery  selection  context." 

C.  Miscellaneous 

15.  Centel  Corporation  (Centel)  seeks 
clarincation  of  §  22.33(b)  of  the  rules 
relating  to  cumulative  chances  for 
partial  cellular  settlements.  Centel 
states  that  the  rule  as  originally 
promulgated  in  the  Cellular  Lottery 
Decision  authorized  cumulative  chances 
for  applicants  entering  into  pre-filing 
settlements  so  long  as  each  party  files 
an  individually  acceptable  application 
and  subsequently  enters  into  the  actual 
joint  enterprise.  Centel  believes  that  the 
amendment  of  \  22.33(b)  adopted  in  the 
Reconsideration  Order  to  limit 
cumulative  chances  to  wireline  carriers 
in  markets  beyond  the  top-120  has 
rendered  the  rule  ambiguous  and 
susceptible  of  being  interpreted  as 
meaning  that  wireline  applicants  can 
retain  their  cumulative  lottery  chances 
only  if  they  enter  into  a  settlement 
agreement  after  they  file  their 
applications.  Accordingly,  it  seeks 
clariflcation  that  the  rule  has  not  been 
changed. 

16.  We  see  no  need  for  revision  of  the 
rule.  In  the  Reconsideration  Order,  we 
retained  the  provision  of  cumulative 
chances  for  wireline  carriers  entering 
into  partial  settlements  exactly  as 
provided  in  the  Cellular  Lottery 
Decision.  There  we  stated  that  nothing 
would  prevent  an  applicant  from 
entering  into  a  pre-Bling  settlement 
agreement  contemplating  a  joint  veirture 
after  the  filing  date  in  order  to  obtain  a 
cumulative  chance  provided  that  each 
party  to  the  settlement  files  an 
individually  acceptable  bona  fide 
application  capable  of  being 
independently  prosecuted.^ This  policy 
and  the  rule  implementing  it  are 
unchanged  for  wireline  applicants  in 
markets  beyond  the  top-120. 

17.  Cell  Pro  also  petitions  that  we 
modify  our  requirement  regarding 
microfiche  copies  of  initial  cellular 
applications  to  allow  the  filing  of  the 
two  required  microfiche  copies  one 
week  after  the  original  and  paper  copy 
applications  are  required  to  be  filed.*' It 


"In  ,i  companinn  Notice  of  Proposed 
RuJemuking.  we  propose  to  reduce  the  construction 
period  for  cellular  systems  to  one  year.  This  will 
further  assure  that  cellular  permittees  must  move 
rapidly  to  construct  and  operate  their  initial  systems 
and  that  those  who  fail  to  do  so  will  lose  their 
authonzatioiu. 

"Cellular  Lottery  Decision  at  para.  48  and  n.  73. 

•Tell  Pro  also  asks  that  we  adopt  the  industry 
standard  microfiche  format  instead  of  that  specified 
in  the  Reconsideration  Order  This  was  our 
intention  and  by  Erratum  released  June  24. 1985.  we 
corrected  the  specifications  and  f  22.913tc)  of  the 
rules.  The  rule  allows  the  use  of  a  4  x  6  positive  or 
negative  copy  microform.  24x  reduction,  readably 


states  that  applicants  often  make  "last 
minute"  revisions  to  their  applications 
which  might  not  be  reflected  on  the 
microfiche  copies  due  to  the  time 
required  for  processing.  We  will  not 
grant  this  request.  The  handling  and 
"logging  in"  of  thousands  of  cellular 
applications  is  difficult  and  burdensome 
enough  without  repeating  the  process 
one  week  after  the  filing  period  for  a 
group  of  markets  has  closed  just  to 
accept  copies  of  the  same  applications. 
Moreover,  under  lottery  selection, 
applications  have  been  reduced  to  a 
relatively  simple,  predictable  format  and 
no  comparative  advantage  can  be 
achieved  by  "last  minute"  system 
modifications.  We  will  give  ample  notice 
of  the  filing  periods  for  future  rounds  to 
enable  applicants  to  prepare  their 
applications  with  all  due  deliberation.  If 
one  week  is  the  expected  time  lag  in 
obtaining  microfiche  copies,  applicants 
would  be  well  advised  to  complete  their 
applications  several  weeks  prior  to  the 
close  of  the  filing  window.  We  expect 
applicants  to  anticipate  the  filing 
deadlines  and  ensure  that  their 
applications  and  all  copies  are  complete 
and  correct  in  accordance  with  our 
standards. 

18.  We  also  deny  Cell  Pro's  suggestion 
that  applicants  be  allowed  to 
incorporate  by  reference  generic 
engineering  and  market  demand 
materials  submitted  by  the  applicant's 
consulting  firm  on  behalf  of  all  of  its 
clients.  We  have  already  taken  other 
steps  to  substantially  reduce  space 
requirements,"  and  we  believe  that  the 
staff  can  process  applications  more 
expeditiously  when  each  application  is 
complete  in  itself  and  ready  for  review." 

19.  However,  we  will  modify  our 
frequency  coordination  requirements 
specifying  that  applicants  design  their 
systems  to  avoid  harmful  intersystem 
interference  to  and  with  authorized 
systems  or  single  applicant  markets 
within  75  miles."  Given  the  dynamic 
state  of  cellular  system  development, 
the  large  number  of  applicants  and  the 
fact  that  our  station  files  may  not  be 
updated  fi-equently  enough,  we  will 
eliminate  this  requirement  at  the 
application  stage  only.  Of  course,  all 
permittees  and  licensees  remain 
required  to  engage  in  formal  frequency 
coordination  and  to  cooperate  fully  in 


labeled  at  the  top  and  enclosed  in  a  paper  jacket.  A 
microfilm  jacket  format  (16mm  microrilm  in  a  4  x  6 
jacket)  may  also  be  used. 

"  Reconsideration  Order,  at  paras.  48-90. 

"^See  Cellular  Cleanup  Order.  PCC  S4-41S.  CC 
Docket  No.  79-318.  released  October  19, 1984,  at 
paras.  6-7. 

"Section  22.902(d)  of  the  rules. 


resolving  frequency  conflicts  as  set  forth 
in  the  rule. 

20.  Finally,  on  our  motion,  we  will 
reverse  our  decision  in  the 
Reconsideration  Order  requiring  an 
applicant  to  specifically  demonstrate 
that  its  proposed  CGSA  includes  at  least 
75  percent  of  either  the  land  area  or 
population  of  the  MSA  or  NECMA  it  is 
applying  for.  An  applicant  need  only 
provide  the  maps  required  by 

§§  22.913(a)(2l  of  the  rules  indicating  its 
compliance  with  this  75  percent  CGSA 
coverage  of  MSA  requirement  and  state 
in  its  application  that  the  requirement 
has  been  met — no  independent 
demonstration  need  be  filed. 
Consequently,  we  will  amend  9  22.903(a} 
to  eliminate  the  requirement  that  an 
applicant  demonstrate  that  the 
combined  39  dBu  contours  of  all  base 
stations  will  cover  at  least  75  percent  of 
the  total  CGSA.  The  coverage 
requirement  remains  in  effect  however, 
the  applicant  need  only  state  its 
compliance  and  prepare  its  maps 
accordingly." 

D.  Filing  Periods  for  Markets  Beyond 
the  Top-120. 

21.  In  light  of  the  actions  we  are 
taking  today,  we  are  now  prepared  to 
accept  applications  for  markets  beyond 
the  top-120."  As  we  anticipate 
processing  applications  more  quickly 
and  holding  lotteries  on  an  expeditious 
basis,  we  establish  the  following 
acceptance  schedule. 


121-135.. 
136-150.. 
151-165 
166-180 
181-240  . 
241-305  . 


Fab.  3-7.  1966. 
F«b.  24-26,  1966 
M«Ch  17-21.  1866. 
Apnt  7-11,  1986. 
Apm  2e-May  2.  1986 
**mf  19-23.  1966. 


No  application  may  be  filed  after  5:30 
p.m.  EST.** These  filing  periods  provide 
more  than  60  days  notice  to  prospective 
applicants  and  will  allow  sufficient 
preparation  time  for  complete 
compliance  with  our  cellular  application 
rules  and  procedures.  We  will  discuss 


"  We  conclude  thai  formal  notice  and  comment 
procedures  are  not  required.  See  n.  37,  infra. 

"On  September  12. 1985,  Telephone  and  Data 
Systems,  Inc.  (TDS)  filed  a  petition  for  rulemaking 
proposing  the  redefinition  of  cellular  application 
markets  beginning  with  MSA  No.  210,  to  consolidate 
them  with  non-MSA/non-NECMA  areas  and  to 
adjust  the  acceptance  of  applications  accordingly. 
Our  action  here  is  without  prejudice  to  the  TDS 
petition  which  we  will  address  in  the  near  future. 

'*  We  are  amending  our  rules  to  require  thai  alt 
initial  applications  for  the  provision  of  cellular 
service  be  filed  at  the  FCC  facility  in  Gettysburg, 
PA.  The  doors  to  this  facility  will  be  dosed  at  5:30 
p.m.,  and  no  applicant  will  be  admitted. 
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applications  for  non-MSA/non-NEOMA 
areas  in  a  subsequent  order. 

Ordering  Clauses 

22.  Accordingly.  It  Is  Ordered.  That 
the  Petitions  for  Reconsideration  filed  in 
this  proceeding  are  Granted  to  the 
extent  set  forth  herein,  and  are 
otherwise  Denied. 
I       23.  It  is  Further  Ordered.  That  the 
proposal  of  NewVector 
Communications,  Inc.  is  Granted  to  the 
extent  set  forth  herein. 

24.  It  is  Further  Ordered,  That  Part  22 
of  the  Rules  are  Amended  as  specified 
in  Appendix  B.  These  amendments  and 
other  policies  adopted  in  this  order  will 
become  effective  January  17, 1986." 

Federal  Communications  Commission. 
William  ].  Tricarico 

Secretary. 

Appendix  A 

Comments  Supporting  NewVector'a  Pre- 
Screening  Proposal 

Colorado  Cellular,  Inc. 

Intercall  Systems.  Inc. 

Midwest  Cellular  Telephone.  Inc. 

Kenebec  Cellular  Telecommunications 

Company 
Blackhawk  Metro  Cellular  Company 
Lake  Area  Cellular  Company 
Bernard  independent  Cellular  Telephone 

Company 
East  Texas  Independent  Cellular  Telephone 

Company 
Pembroke  Cellular  Company 
Mississippi  Valley  Cellular  Telephone 

Company.  Inc. 
Mid-Iowa  Cellular  Company 
Andoscoggin  Cellular  Telecommunications 

Company 
Excell 

Coastal  Cellular  Systems.  Inc. 
Clinton  Cellular  Company 
Norway  Cellular  Communications  Company 
Concord  Telephone  Company  of  Concord. 

North  Carolina 
Fairmount  Telephone  Company.  Inc. 
Hughes  Telephone  Company 
Interstate  Telephone  Company 
Mid-South  Telephone  Company 
Mouthie  Independent  Telephone  Company 
Plant  Telephone  &  Power  Company 
Statesboro  Telephone  Company 
Waitsfield-FayBton  Telephone  Company 
Rural  Telephone  Company 
Home  Telephone  Co.  of  Nebraska 
Blue  Grass  Cellular  Communications 
Northwestern  Indiana  Telephone  Company. 

Inc. 
The  Orwell  Telephone  Company 
North- West  Telephone  Company 
United  States  Telephone  Association 
PacTel  Mobile  Access 


"The  amendments  of  our  rules  adopted  herein 
are  interpretative  and  procedural  in  nature  and. 
moreover,  will  operate  to  reduce  existing  burdens 
on  prospective  cellular  applicant*.  Thus,  further 
notice  and  comment  rulemaking  procedures  are  nut 
required.  See  5  U.S.C.  5S3(b). 


Appendix  B 

47  CFR  Parts  1  and  22  are  revised  as 
follows: 

PART  1— PRACTICE  AND  PROCEDURE 

Subpart  E— Complaints,  Applications, 
Tariffs  and  Reports  involving  Common 
Carriers 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082, 
as  amended;  47  U.S.C.  154,  303;  Implement.  6 
U.S.C.  552,  unless  otherwise  noted. 

§1.742    [Amended] 

2.  Section  1.742  is  amended  by  adding 
the  words,  "Except  as  specified  in 
Section  22.6  of  this  chapter,"  at  the 
beginning  of  the  existing  text. 

3.  Section  1.823(b)(2)  is  amended  by 
revising  the  existing  text  to  read  as 
follows: 

§  1.823    Random  Miection  procedures  for 
the  Public  Liind  Mobile  and  Domestic  PufoUc 
Cellular  Radio  Teiecommunicationa 
Services. 

***** 

(b)  Petitions  to  Deny.  *  *  * 

(2)  Cellular  Radio 
Telecommunications  Service.  In  the 
Cellular  Service.  Petitions  to  Deny  may 
be  filed  only  against  the  tentative 
selectee  within  45  days  of  the  Pubhc 
Notice  announcing  such  tentative 
selection.  A  consolidat/sd  reply  may  be 
filed  within  30  days  of  the  due  date  for 
Petitions  to  Deny.  No  additional 
pleadings  will  be  accepted.  If  the 
tentative  selected  is  disqualified,  or  its 
application  designated  for  hearing,  the 
Commission  will  allow  Petitions  to  Deny 
against  the  next-ra,nked  tentative 
selectee. 

PART  22— PUBUC  MOBILE  SERVICE 

Subpart  B — Applications  and  Licenses 

4.  The  authority  citation  for  Part  22 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066, 1062. 
as  amended  (47  U.S.C.  154,  303).  sec.  553  of 
the  Administrative  Procedure  Act  (5  U.S.C. 
553). 

5.  Section  22.6(b]  is  amended  by 
revising  the  existing  text  and 
redesignating  it  as  paragraph  (b)(1)  and 
adding  a  new  paragraph  (b)(2)  to  read  as 
follows: 

§  22.6    FiHng  of  applications,  fees,  and 
numbers  of  copies.  y 

*        *        *        *        %    ' 

(b)(1)  Except  as  specified  in  paragraph 
(b)(2]  of  this  section,  applications  for 
radio  stations  authorizations  shall  be 
submitted  for  flling  to:  Federal 


Communications  Commission. 
Washington,  D,C.  20554. 

(2)  Applications  for  an  initial  cellular 
radio  communications  system 
authorization  in  markets  beyond  the  top- 
120  shall  be  filed  at  the  Commission's 
office  in  Gettysburg,  Pennsylvania 
17325.  The  initial  processing  of  such 
cellular  applications  to  determine  their 
acceptability  for  filing  will  be  conducted 
at  the  Gettysburg  office. 


§22.6    (Amended] 

6.  Section  22.6(b)  is  amended  by 
adding  the  phrase  "(See  S  22.913  for 
specific  Tiling  requirements  for 
applications  for  an  initial  cellular  radio 
communications  system  authorization)" 
after  the  existing  text. 

§22.902    [Amended] 

7.  Section  22.902  is  amended  by 
removing  paragraph  (d)(2);  removing  the 
word  "applicants"  in  the  first  sentence 
of  paragraph  (d)(3)  and  redesignating 
paragraph  (d)(3)  as  (d)(2);  and 
redesignating  subparagraph  (d)(4)  as 
(d)(3). 

§22.903    (Amended] 

8.  Section  22.903(a)  is  amended  by 
removing  the  last  sentence  and 
substituting  the  following:  "An  applicant 
must  state  that  the  combined  39  dbu 
contours  of  all  base  stations  will  cover 
at  least  75%  of  the  total  CGSA." 

9.  Section  22.913  is  amended  by 
revising  paragraph  (b)(2),  redesignating 
paragraph  (b)(4)  and  (b)(5),  revising  and 
redesignating  paragraph  (b)(3)  as  (b)(4) 
and  by  adding  a  new  paragraph  (b)(3)  to 
read  as  follows: 

§22.913    Content  and  Form  of 
Applications. 

(b)  Form  of  Applications.  Applications 
for  construction  permits  for  initial 
cellular  systems  in  markets  beyond  the 
top  120  shall  be  filed  as  set  forth  below: 

***** 

(2)  The  applicant's  name  and  the 
market,  market  number  and  frequency 
block  applied  for  must  appear  on  the 
cover  of  the  application.  In  lieu  of  the 
name  of  the  market  applications  for 
non-MSA/non-NECMA  areas  shall 
include  a  list  of  all  major  cities  within 
the  proposed  CGSA. 

(3)  The  initial  item  inside  the 
application  cover  shall  be  a  certification 
that  all  information  required  by  Form 
401  and  the  Commission's  cellular 
application  rules  has  been  included  in 
the  application.  The  certification  shall 
be  signed  by  the  person  signing  the 
Form  401.  The  following  form  shall  be 
used. 


51528    Federal  Rayster  /  Vol.  50.  No.  243  /  Wednesday,  December  18.  1985  /  Rules  and  Regulations 


Cattificalioa 

[Name  of  Applicant) 

Application  for  an  initial  cellular 
authorization  for  [insert  market] 

(Name  of  applicant  or  authorized 
representative]  hereby  certifies,  under 
penalties  of  perjury,  that  this  application  for 
an  initial  cellular  authorization  for  (insert 
market]  is  complete  in  every  respect  and 
contains  all  of  the  information  required  by 
FCC  Form  401  and  the  Commission's  cellular 
application  rules.  [Applicant  or  authorized 
representative]  acknowledges  that  if,  upon 
Commission  inspection,  this  certification  is 
shown  to  t>e  incorrect,  this  application  shall 
be  dismissed  without  further  consideration. 
[Signature  and  Title]  

Verification 

I  declare,  under  penalties  of  perjury,  that  I 
am  the  authorized  representative  of  (name  of 
applicant]  in  the  above-entitled  matter  that  I 
have  read  the  foregoing  certification:  and  that 
the  matter  and  things  therein  stated  are  true 
and  correct.  Executed  on  [date]. 

[Signature] 

(4)  The  initial  Form  401  shall 
immediately  follow  the  certification 
required  by  paragraph  (3)  above, 
followed  by  a  table  of  contents.  The 
exhibits  specified  in  S  22.13(a)(1)  and 
(2),  and  S  22.913(a)  (1).  (2).  (8)  and  (10), 
shall  immediately  follow  the  initial  Form 
401  and  table  of  contents,  with  the 
remaining  exhibits  required  by  I  22.13, 
S  22,913(a).  and  the  remaining  cell  sites 
after  that.  All  exhibits  shall  l^  tabbed  in 
accordance  with  the  table  of  contents. 
***** 

la  Section  22.917  is  revised  as 
follows: 

$22,917    Dtmonstratton  of  Financial 
Qualtfications. 

(a)  Top-120 Markets.  (1)  Applications 
for  new  stations  or  modified  facilities 
shall  demonstrate  the  applicant's 
Bnancial  ability  to  meet  the  realistic  and 
prudent: 

(i)  Estimated  costs  of  proposed 
construction  and  other  initial  expenses; 
and 

(ii)  Estimated  operating  expenses  for  a 
period  of  one  year,  depending  upon  the 
nature  of  service  proposed  and  the 
degree  of  business  uncertainty  or  risk. 

(2)  Resources  used  to  demonstrate  an 
applicant's  financial  ability  under 
paragraph  (a)(1)  of  this  section  cannot 
include  funds  committed  to  another 
project,  or  committed  in  another  cellular 
application. 

(3)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  application  shall 
demonstrate  an  applicant's  fmancial 
ability  as  set  forth  in  paragraph  (a)(1)  of 
this  section  by  submitting  the  following 
financial  information,  the  information 
required  by  paragraph  (a)(3)(iii)  of  this 


section,  and  whatever  other  information 
or  details  the  Commission  may  require: 

(i)  A  balance  sheet  current  within 
ninety  (90)  days  of  the  date  of  the 
application  and  copies  of  any  financial 
commitments  (for  example,  loan 
agreements  and  service  contracts)  in 
support  of  the  proposed  facilities;  and 

(ii)  Whenever  the  submissions  of 
paragraph  (a)(3](i)  of  this  section  do  not 
satisfy  the  standard  established  in 
paragraph  (a)(1)  of  this  section,  the 
applicant  shall  submit  such  additional 
information  (e.g.,  a  current  income 
statement,  and,  for  the  period  of 
proposed  construction  plus  an  initial 
year  of  operation,  a  statement  of 
projected  revenues  and  expenses,  a 
statement  of  projected  sources  and 
application  of  funds,  etc.)  as  is 
necessary  to  demonstrate  financial 
ability. 

(iii)  The  following  additional 
information  shall  be  submitted  on  any 
form  of  intended  credit  arrangement  or 
equity  placement: 

(A)  The  details  of  any  loan  or  other 
form  of  credit  arrangement  intended  to 
be  utilized  to  fmance  the  proposed 
construction,  acquisition,  or  operation  of 
the  requested  facilities  including  such 
information  as  the  identity  of  the 
creditor  (or  creditors),  letters  of 
commitment,  terms  of  the  transaction, 
and  a  statement  that  paragraph  (d)  of 
this  section  is  complied  with;  and 

(B)  The  details  of  any  sale  or 
placement  of  any  equity  or  other  form  of 
ownership  interest. 

(b)  Markets  Beyond  the  Top-120.— {1) 
New  Facilities,  "the  tentative  selectee 
chosen  in  a  random  selection  process 
conducted  pursuant  to  S§  1.822  and 
22.33(a)  of  these  rules,  the  surviving 
applicant  in  a  full-market  settlement  of 
all  mutually  exclusive  cellular 
applications  for  a  market,  and  any 
unopposed  applicant  for  an  initial 
cellular  authorization  shall,  within  30 
days  of  the  Public  Notice  announcing 
such  status,  obtain  a  Arm  financial 
commitment  for  the  Bnancing  necessary 
to  construct  and  operate  for  one  year  its 
proposed  cellular  system  and  shall 
amend  its  application  to  so  demonstrate. 
The  amendment  shall  also  include  the 
realistic  and  prudent  estimated  costs  of 
proposed  construction  and  other  initial 
expenses;  estimated  operating  expenses 
for  a  period  of  one  year;  and  a  balance 
sheet  current  within  30  days  of  the  date 
of  the  niing  of  the  amendment. 

(i)  The  firm  financial  commitment 
required  above  shall  be  from  a 
recognized  bank  or  other  fmancial 
institution  and  shall  evidence  the 
lender's  determination  that  it  has 
assessed  the  creditworthiness  of  the 
loan  applicant  and  that  it  is  committed 


to  providing  the  necessary  fmancing, 
including  any  actions  required  of  the 
applicant  to  continue  the  commitment  in 
force.  Applicants  obtaining  fmancing 
from  other  than  a  recognized  lending 
institution  must  submit  proof  that  the 
fmancing  entity  has  such  funds 
available  and  uncommitted  to  another 
cellular  application. 

(ii)  An  applicant  relying  on  internal 
financing  must  submit  the  information 
required  by  §  22.917(a)(3).  in 
conformance  with  generally  accepted 
accounting  principles,  to  demonstrate  its 
fmancial  ability. 

(2)  Modified  Facilities.  Applications 
for  modified  facilities  in  markets  beyond 
the  top-120  shall  demonstrate  the 
applicant's  financial  ability  in 
accordance  with  the  requirements  of 
paragraph  (a),  above. 

(c)  Each  application  for  an  assignment 
of  a  license  (or  permit),  or  for  the 
transfer  of  control  of  a  corporation 
holding  a  license  (or  permit),  shall 
demonstrate  the  financial  ability  of  the 
proposed  assignee  or  transferee  to 
acquire  and  operate  the  facilities  by 
submitting  adequate  financial 
information  under  the  guidelines 
specified  in  this  section,  as  appropriate. 

(d)  Notice  Upon  Default.  In  addition 
to  the  disclosures  required  by  paragraph 
(c)  of  this  section,  any  loan  or  other 
credit  arrangement  providing  for  a 
chattel  mortgage  or  secured  interest  in 
any  proposed  radio  station  facility  must 
include  a  provision  for  a  minimum  of  ten 
(10)  days  prior  written  notification  to  the 
licensee  or  permittee,  and  to  the 
Commission,  before  any  such  equipment 
may  be  repossessed  under  default 
provision  of  the  agreement. 

(FR  Doc.  85-29419  Filed  12-17-85:  8:45  am] 
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Amendment  of  the  Rules  Regarding 
AM  Station  Assignment  Standards  and 
RelationsMp  Between  ttie  AM  FM 
Broadcast  Services 

agency:  Federal  Communications 
Commission. 

ACTKm:  Final  rule. 

summary:  By  Report  and  Order  in  MM 

Docket  No.  85-39,  the  Commission  has 
amended  S  73.37(e)  of  its  rules  by 
deleting  the  non-technical  requirements 
for  the  acceptance  of  applications  for 
new  AM  radio  broadcast  stations  and 
major  changes  to  them.  Conditions  since 
these  requirements  were  adopted  have 
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changed  dramatically.  These  changes 
have  removed  the  justification  for 
continuing  to  apply  these  rules 
especially  since  doing  so  comes  at  the 
expense  of  precluding  new  AM  services 
in  places  where  there  is  demand  and 
support  for  them.  Removing  these 
requirements  will  enhance  the 
opportunities  for  the  provision  of 
competitive  AM  services. 
EFFECTIVE  DATE:  January  21. 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  C.  Stephens.  Mass  Media  Bureau. 
Washington,  DC  20554,  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

AM  broadcast  stations.  Applications 
for  broadcast  facilities;  showing  . 
required. 

Report  and  Order  (Proceeding 
Terminated) 

In  the  matter  of  deletion  of  AM  Application 
Arxeptance  Criteria  in  §  73.37(e]  of  the 
Connnnission's  Rules.  MM  Docket  No.  85-39. 
Rm-3883;  Amendment  of  Part  73  of  the 
Commission's  Rules.  Regarding  AM  Station 
Assignment  Standards  and  the  Relationship 
Between  the  AM  and  FM  Broadcast  Services, 
Docket  No.  18651. 

Adopted:  October  31. 1985. 

Released:  December  12, 1985. 

By  the  Commission: 

Introduction 

1.  We  here  consider  our  proposal  in 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding  (50  PR  8169.  published 
February  28, 1965),  to  delete  the  non- 
technical AM  application  acceptance 
criteria  set  forth  in  §  73.37(e)  of  the  FCC 
Rules.' 

2.  Under  these  non-technical  criteria, 
applications  for  new  AM  stations  or 
major  changes  in  existing  AM  stations 
are  not  acceptable  for  filing  unless: 

— at  least  25%  of  the  area  or  population 
to  be  served  has  neither  AM  nor  FM 
primary  service;  or 
,  — the  principal  community  to  be  served 
has  fewer  than  two  authorized  local 
services  and  no  FM  channel  is 
available  for  use  there;  or 
— at  least  20%  of  the  area  or  population 
of  the  principal  community  receives 
fewer  than  two  aural  services,  and  no 
FM  channel  is  available. 
In  addition,  special  provision  was  made 
for  the  acceptance  of  minority  or 
noncommercial  applications  on  the  25 
U.S.  I-A  Clear  Channels  even  if  these 


'  Section  73.37  also  contains  technical  acoeplunce 
crilcria  designed  to  avoid  interference.  These 
pmvisiuns  are  not  hI  issue  rti  this  proceeding. 


applications  do  not  meet  the  above 
requirements. 

3.  In  issuing  the  Notice,  the 
Commission  noted  that  the  basic 
policies  regarding  AM  allocations  had 
not  been  reviewed  for  almost  20  years. 
While  it  may  well  have  been 
appropriate  during  early  stages  of  AM 
development  to  employ  such  acceptance 
criteria,  we  noted  that  their  continuing 
need  is  far  from  clear,  especially  in  view 
of  the  substantial  changes  which  have 
taken  place  in  the  intervening  period. 
With  this  in  mind  the  Commission 
decided  on  a  full  review  of  the  AM 
application  policies  set  forth  in 

§  73.37(e}. 

4.  Most  responses  to  the  Notice 
opposed  retention  of  existing 
requirements  because  they  have  limited 
opportunities  to  provide  improved 
service,  especially  with  respect  to 
daytime  stations  seeking  to  obtain 
nighttime  operation.  On  the  other  hand, 
minority  and  noncommercial  radio 
parties  sought  retention  of  these 
requirements,  including  their  special 
advantage  with  respect  to  the  use  of  the 
25  U.S.  Class  I-A  channels.  Based  on  the 
record  in  this  proceeding  and  our 
extensive  experience  in  managing  the 
aural  broadcast  spectrum,  we  believe 
that  retention  of  the  requirements  of 

§  73.37(e]  is  no  longer  warranted. 

Background 

5.  AM  radio  was  the  Tirst  broadcast 
medium  and.  over  the  years.  AM 
applications  have  been  subject  to 
varying  acceptance  griteria.  Initially, 
AM  applications  were  accepted  on  a 
"demand"  basis,  leaving  an  applicant 
free  to  choose  its  own  frequency,  power, 
mode  of  operation,  as  well  as  the 
proposed  community  of  license.  By  the 
early  1960's,  the  Commission  had 
become  concerned  that  this  approach, 
which  encouraged  a  continuing  flow  of 
applications  seeking  to  provide  service 
to  the  most  populous  areas  of  the 
country,  could  foreclose  remaining 
opportunities  to  provide  service  to 
unserved  and  underserved  areas. 

6.  In  July  1968,  the  Commission 
instituted  a  "freeze"  on  the  acceptance 
of  AM  applications  to  allow  it  to 
consider  changes  in  AM  allocation 
policies.  This  led  to  a  Notice  of 
Proposed  Rule  Making  (34  FR  14384. 
September  13. 1969)  in  which  the 
Commission  proposed  accepting 
applications  for  new  AM  service  (other 
than  Class  IV)  only  if  each  application 
proposed  a  first  aural  service  to  25 
percent  of  the  applicant's  proposed 
coverage  area  or  population.  As 
adopted,  the  rule  also  allowed  the  filing 
of  an  application  for  a  community  if  it 
lacked  an  available  FM  channel  and  at 


least  20  percent  of  the  community  did 
not  receive  two  daytime  city-grade 
services.  Report  and  Order.  39  FCC  2d 
645  (1973). 

7.  However,  these  rule  changes  proved 
overly  restrictive.  Few  applicants  were 
interested  in  establishing  a  station  in 
those  limited  areas  where  they  could 
file,  and  no  opportunity  was  provided 
for  them  to  file  in  those  areas  in  which 
they  wished  to  bring  service. 
Accordingly,  the  Commission  conducted 
another  proceeding  and  decided  upon  a 
partial  relaxation  of  the  previous 
standards  to  allow,  inter  alia,  expansion 
of  daytime-only  stations  to  provide  first 
aural  nighttime  radio  service  in  their 
communities.  Report  and  Order.  54  FCC 
2d  1  (1975).  The  rules  were  further 
relaxed  in  1980  when  the  Commission, 
in  deciding  to  permit  additional 
nighttime  operations  on  the  25  Class  I-A 
Clear  Channel  stations,  amended 

§  73.37(e)  of  the  Rules  to  allow  the 
acceptance  of  applications  filed  by 
minorities  and  noncommercial 
broadcasters.  Report  and  Order.  78  FCC 
2d  1345  (1978),  recon.  denied  83  FCC  2d 
216  (1980).  Even  though  the  rules  have 
been  amended  on  several  occasions 
throughout  the  years  to  broaden  the 
class  of  permissible  applications,  they 
remain  essentially  the  same  today  as 
has  our  basic  approach  to  AM 
allocations. 

Discussion 

8.  As  explained  below,  we  believe 
that  our  AM  allocation  policies  have 
been  very  much  responsible  for  the 
mature  AM  radio  service  that  we  now 
have  in  this  country,  and  §  73.37'8  non- 
technical acceptance  criteria  appear  to 
have  been  instrumental  in  furthering  our 
objective  of  increasing  AM  service  to 
unserved  and  underserved  areas. 
However,  we  have  concluded  that 
continuance  of  these  particular  criteria 
would  no  longer  serve  the  pubhc 
interest.  Similarly,  we  have  concluded 
that  the  special  provisions  relating  to 
the  acceptance  of  applications  filed  by 
minorities  and  public  broadcasters  for 
stations  on  the  25  Class  I-A  clear 
channels  should  no  longer  be  retained. 
We  shall  first  address  the  rule's  present' 
utility  in  bringing  new  AM  service  to 
unserved  and  underserved  areas.  We 
shall  then  turn  our  attention  to  the 
question  of  the  exclusive  preferences 
given  minorities  and  noncommercial 
public  broadcasters  with  respect  to  the 
use  of  the  25  U.S.  Class  I-A  channels. 

9.  At  the  time  of  the  rules'  adoption,  a 
substantial  percentage  of  the  populace 
was  without  any  primary  aural  service. 
Over  half  the  land  area  of  the  United 
States  with  an  aggregate  population  of 
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25  million  or  more  lacked  any  primary 
aural  nighttime  service.  Although  FM 
service  had  come  into  existence,  most 
FM  stations  were  in  areas  already  well 
served  by  AM  and  few  people  then 
owned  FM  receivers.*  Accordingly,  our 
primary  objective  in  fashioning  these 
criteria  was  to  stimulate  the  growth  of 
AM  stations  to  areas  lacking  any 
primary  service. 

10.  Since  then,  the  situation  has 
dramatically  changed.  By  1960,  the 
population  lacking  primary  aural  service 
at  night  in  the  48  coterminous  states  has 
been  reduced  to  imder  four  million 
persons  living  in  widely  scattered  areas 
in  the  West  and  in  smaller,  thinly 
populated  portions  of  the  East.  Although 
precise  figures  are  not  available,  it  is 
clear  that  AM  operations  authorized 
since  then  have  reduced  these  figures 
even  further.* 

11.  Moreover,  vast  changes  in  the  FM 
broadcasting  service,  particularly  in 
recent  years,  appear  to  have  diminished 
the  necessity  of  restricting  remaining 
opportunities  for  new  AM  station 
growth  exclusively  to  the  areas 
embraced  by  our  non-technical 
acceptance  criteria.  In  spite  of  its  slow 
beginnings  in  the  1950s  and  1960s,  FM 
has  become  the  dominant  aural  medium 
today,  and  there  continues  to  be  a  strong 
demand  for  FM  channels  in  virtually  all 
parts  of  the  country,  rural  as  well  as 
urban.*  In  addition,  the  signiHcant 
actions  we  have  taken  in  Dockets  80-90 
and  84-231  to  increase  the  supply  of  FM 
channels  throughout  the  country  has 
expanded  possibilities  for  new  and 
increased  radio  voices  in  the 


'  According  to  a  Pulse  audience  measurement 
study  published  in  the  February  23. 1970.  issue  of 
Broadcasting.  FM  penetration  in  Abilene.  Texas, 
was  only  25.8%  and  in  Winslon-Salem.  North 
Carolina,  was  only  33.7%.  Even  Pittsburgh. 
Pennsylvania,  only  reached  the  56.2%  level.  While 
penetration  in  some  areas  was  higher,  for  the  most 
part  these  were  areas  that  had  abundant  AM 
service.  In  terms  of  overall  market  share.  FM  was 
only  about  20%.  a  figure  which  had  grown  to  40%  by 
1976.  Again  using  Pittsburgh,  the  FM  market  share 
in  1970  was  14.7%.  climbing  to  no  higher  than  33.6% 
even  as  late  as  1976.  In  sharp  contrast,  the  Spring, 
1985  RADAR  survey  by  Statistical  Research,  Inc. 
estimates  thdt  FM's  share  of  all  radio  listening, 
nationwide  (7  days.  24  hours,  all  persons  age  12  +  ) 
is  70.6%. 

'fiiW  service  continues  to  grow,  but  this  growth  is 
attributable  in  major  part  to  the  more  extensive  use 
of  the  25  US.  1-A  Clear  Channels  made  possible  by 
the  Commission's  Clear  Channel  decision.  Report 
and  Order.  78  FCC  2d  1345  (1980).  recons.  denied  in 
pertinent  part.  Memorandum  Opinion  and  Order.  83 
FCC  2d  216  (1980),  afTd  sub  nom.  Loyola  University 
V.  FCC.  670  F.  2d  1222  (DC.  Cir  1982). 

•The  significant  progress  FM  broadcasting  has 
made  throughout  the  years  and  the  dominance  it 
has  achieved  are  principal  factors  which  obviously 
point  to  no  further  need  for  these  restrictions  from 
the  standpoint  of  our  having  to  encourage 
commercial  FM  development,  one  of  the  early 
objectives  underlying  the  criteria. 


marketplace  including  in  underserved 
areas. 

12.  Because  the  availability  of  FM 
stations  to  provide  service  to  new  areas 
appears  to  be  considerably  more  elastic 
than  that  on  the  AM  side,  FM  appears  to 
be  in  a  far  better  position  than  AM  to 
respond  to  the  need  for  new  service  in 
the  remaining  unserved  areas.  In 
addition,  FM  has  the  technological 
advantage  over  AM  of  not  generating 
nighttime  skywave  propagations,  which 
is  responsible  for  greater  limitations  on 
nighttime  operation  of  AM  broadcasting. 
The  absence  of  this  limitation  in  FM  and 
the  near  universal  availability  of  FM 
receivers  in  homes  and  cars  have 
already  been  instrumental  factors  that 
have  paved  the  way  in  bringing  FM 
service  to  many  areas  lacking  AM 
service  and,  in  our  estimation,  augurs 
still  further  for  the  availability  of  FM 
service  in  many  new  communities  and 
areas. 

13.  Given  all  these  circumstances  and 
especially  the  fact  that  the  demand  for 
FM  service  is  currently  much  stronger 
than  for  AM,  we  cannot  envision  any 
continued  strong  demand  for  AM 
service  in  the  remaining  areas  now 
subject  to  the  acceptance  criteria.  At 
this  juncture,  virtually  all  of  the 
unserved  or  underserved  areas  that 
remain  lack  a  population  center  capable 
of  supporting  a  high  power  AM  station 
which  in  turn  is  capable  of  reaching  the 
area  needing  service.  Moreover,  even 
though  we  have  made  provision  for 
additional  AM  stations  with  powers  up 
to  50  kW,  we  have  found  that  this 
opportunity  has  been  little  utilized  as  a 
vehicle  to  provide  service  in  remaining 
areas,  nor  has  it  proved  to  be  a  realistic 
means  of  providing  service  to  a 
significant  number  of  persons, 
particularly  at  night. 

14.  Accordingly,  we  have  come  to  the 
conclusion  that  retention  of  the  non: 
technical  acceptance  criteria  for  the" 
very  few  remaining  areas  that,  in  theory, 
might  be  desirable  locations  for  new 
AM  services  but,  in  economic  reality, 
could  not  support  such  services  would 
serve  no  positive  public  interest 
purpose.  Although  universal  service  is  a 
laudatory  goal,  it  is  clear  to  us  that 
future  growth  in  AM  is  unlikely  to  bring 
service  to  unserved  areas  even  if  the 
current  requirements  are  maintained. 
From  an  economic  standpoint,  it  simply 
is  not  possible  to  guarantee  one  local 
service  to  every  community  regardless 
of  size.*  In  areas  where  there  is  both 


'  Memorandum  Opinion  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  in  Docket  No  19161 
Anamosa.  Iowa  et  al.  46  FCC  2d  520  at  525  (1974). 


demand  and  ability  to  support  a 
broadcast  operation,  AM  service,  for  the 
most  part,  has  already  been  proposed. 
And,  in  those  areas  where  future  service 
expansion  is  possible,  the  likelihood  of 
its  being  provided  by  FM,  rather  than  by 
AM,  is  strong.  Given  these 
circumstances  and  the  fact  that  the 
rule's  purposes  have  largely  been 
achieved,  there  appears  to  be  very  little 
wisdom  in  our  rigid  adherence  to  the 
non-technical  criteria  of  S  73.37(e)  if 
they  merely  serve  in  theory  to  preserve 
AM  "opportimities"  in  the  remaining 
underserved  and  unserved  areas. 

15.  Aside  from  the  minimal  public 
benefits  to  be  gained  from  their 
retention,  we  find  that  continuance  of 
these  restrictions  would  have 
undesirable  negative  effects.  While  it  is 
apparent  that  the  remaining  benefits 
that  can  be  reaped  under  the  rule  are 
likely  to  be  negligible,  retention  of  the 
rule  may  have  the  practical  effect  of 
eliminating  opportunities  for  new, 
additional  AM  radio  voices  elsewhere. 
The  exclusion  of  otherwise  acceptable 
applications  occasioned  by  the  non- 
technical criteria  thus  may  unjustly  deny 
to  the  public  new  prospects  for 
additional  diversity  outside  those 
limited  areas  expressly  carved  out  under 
the  rule. 

16.  The  rule  is  also  designed  to  foster 
a  first  and  second  local  transmisison 
service  as  well.  However,  it  should  be 
clear  that  two  local  services  will  not 
always  be  sufficient  to  respond  to  the 
needs  of  a  community.  Yet,  the  practical 
effect  of  the  current  provisions  is  to 
exclude  otherwise  acceptable  proposals 
that  do  not  offer  a  first  or  second  local 
service.  Because  they  limit  entry  of  new 
radio  forces  into  the  marketplace,  they 
necessarily  limit  prospects  for  increased 
program  competition  and  program 
diversity.  At  this  relatively  mature  stage 
of  AM's  development,  we  think  it  is 
more  sensible  to  rely  on  actual  demand 
as  a  basis  for  permitting  AM  operation, 
rather  than  to  maintain  the  current 
criteria. 

17.  Moreover,  we  believe  that  the 
approach  we  are  adopting  today 
comports  more  fully  with  section  307(b) 
of  the  Act.  Although  that  section  calls 
for  a  "fair,  efficient  and  equitable" 
distribution  of  radio  facihties,  it 
indicates  quite  clearly  that  the 
"equitable  distribution"  mentioned  is  to 
be  considered  "insofar  as  there  is 
demand  for  the  same."  Accordingly,  we 
believe  that  the  purposes  of  section 
307(b)  are  far  better  served  by  allowing 
the  filing  of  applications  for  which  there 
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is  demand  rather  than  letting  them  "lie 
fallow."  • 

18.  There  are  other  considerations 
which  lead  us  to  this  conclusion.  For 
many  daytime-only  stations,  the  only 
way  to  obtain  nighttime  operation  is  by 
proposing  a  change  in  station  location  to 
a  community  meeting  the  S  73.37(e) 
standard,  viz.,  a  suburban  community. 
In  some  of  these  instances,  no  attempt  is 
made  to  determine  whether  there  is  a 
greater  need  for  the  station  in  the 
suburban  location  to  which  it  was  being 
moved.  In  this  respect,  these  non- 
technical criteria  serve  only  as 
superficial  barriers  since  some  daytime 
operators  having  the  necessary 
resources  and  wherewithal  are  capable 
of  clearing  the  administrative  hurdles 
created  by  the  rule.  However,  other 
daytime-only  stations  are  not  able  to 
take  advantage  of  the  provisions  of  the 
rules  at  all  and  to  them  it  operates  as  an 
absolute  barrier  by  foreclosing  to  them 
any  opportunities  for  expanding  to 
nighttime  operations. 

19.  The  effects  of  these  barriers  run 
counter  to  the  Commission's  efforts  to 
alleviate  the  difficulties  daytime-only 
AM  stations  face  because  of  their  hours 
of  operation.  Even  with  the  actions  we 
have  taken  thus  far,  daytime-only 
stations  will  operate  under  a  disability, 
unable  to  compete  effectively  and  to 
offer  the  benefits  that  unlimited 
operations  would  bring  to  their 
audience.  Removal  of  these  barriers 
creates  the  possibility  of  new 
opportunities  for  a  number  of  these 
stations  to  obtain  nightime  operations 
without  having  to  propose  a  change  in 
station  location  solely  to  clear 
administrative  hurdles.'' 

20.  We  also  wish  to  emphasize  that 
the  burdens  that  would  be  removed  by 
elimination  of  the  threshold  showing 
requirements  of  S  73.37(e)(1)  and  (2)(i)- 
(ii)  would  equally  be  lifted  from  the 
shoulders  of  minority  applicants  as  well. 
This  would  mean,  for  example,  that  a 
minority  applicant  for  a  new  station  on 
a  channel,  other  than  a  domestic  clear 
channel,  will  no  longer  have  to  make  the 
threshold  showing  of  service  to 


'The  policy  judgment  that  new  AM  station* 
should  be  allowed  wherever  there  is  sufHcient 
demand  to  support  them  assumes,  of  course,  that, 
absent  the  nontechnical  criteria,  new  AM  stations 
can  be  proposed  for  areas  already  well  served 
without  violating  our  interference  rules.  In  Report 
and  Order.  MM  Docket  No.  84-281.  50  FR  24515 
()une  11. 1985).  appeal  pepding  sub  nom.  National 
Black  Media  Coalition  v.  FCC.  Case  No.  85-4121  (2d 
Cir).  we  found  that  this  possibility  did  not  exist  on 
the  foreign  clear  channels,  where  for  the  most  part 
new  full-time  stations  could  only  be  proposed  in 
unserved  and  underserved  areas,  f^oposals  for  new 
stations  in  areas  already  adequately  served  would 
generally  run  afoul  of  our  interference  rules. 

'Some  licensees  may  still  wish  to  change  their 
community  of  license.  No  alteration  in  the  policies 
in  regard  to  these  applications  is  intended,  including 
proposals  for  change  of  community  of  license  made 
possible  by  our  revision  of  {  73.37(e). 


unserved  or  underserved  areas  in  order 
to  have  its  application  accepted  for 
filing.  Deletion  of  these  provisions 
would  therefore  have  a  positive  effect 
on  increasing  opportunities  for  minority 
ownership  of  AM  stations  because  it 
would  open  the  door  wider  to  the 
possibility  of  a  larger  number  of  new 
AM  stations  for  which  authorization 
could  be  sought. 

21.  Having  concluded  that  the  benefits 
underlying  Ae  rule  of  extending  new 
AM  service  to  unserved  and 
underserved  areas  are  so  small  as  to  be 
outweighed  by  the  detriments  imposed, 
we  now  turn  to  the  final  issue  for  our 
consideration — whether  to  maintain  the 
special  provisions  applicable  to 
minorities  and  noncommercial 
broadcast  entities  in  the  use  of  the  25 
U.S.  Class  I.-A  Clear  Channels  (Section 
73.37(e)(2)  (iv)  and  (v).  The  National 
Black  Media  Coalition  (NBMC)  and  the 
National  Association  of  Black  Owned 
Broadcasters  (NABOB)  are  opposed  to 
the  elimination  of  these  special 
provisions  relating  to  minorities.  They 
urge  retention  of  these  provisions  as  a 
means  for  increasing  the  number  of 
minority-owned  stations.  They  rely  on 
reports  that  the  number  of  minority- 
owned  broadcast  stations  in  1984  was 
reportedly  188  or  1.8%  of  all 
broadcasting  stations,  and  that  this 
figure  was  even  below  the  1980  Hgure  of 
196  minority-owned  stations 
representing  1.9%  of  the  total.  They  also 
point  out  that,  until  recently,  only  13 
authorizations  have  been  issued  to 
minority  applicants  in  reliance  on  the 
minority-ownership  exception  in 

S  73.37(e)(2)(iv).  NABOB  asserts  that  the 
temporary  imposition  of  a  "freeze"  on 
the  use  of  these  Clear  Channels  and  the 
time  required  for  judicial  review  of  the 
rules  themselves  have  inhibited  filings 
and  thus  form  a  basis  for  an  additional 
period  during  which  the  rule  should 
continue  in  effect.  For  these  reasons,  we 
are  asked  to  leave  in  place  all  of  the 
non-technical  acceptance  criteria  of 
S  73.37(e). 

22.  Under  the  current  criteria, 
applicants  other  than  minorities  and 
non-commercial  entities  have  never 
been  foreclosed  from  applying  for 
operation  on  the  25  U.S.  Class  I-A  Clear 
Channels,  although,  unlike  minorities 
and  non-commercial  entities,  they  were 
permitted  to  apply  only  for  stations 
serving  unserved  and  underserved 
areas.  However,  if  we  eliminate  the  non- 
technical acceptance  criteria  for 
unserved  and  underserved  areas,  and 
still  maintain  the  minority  and 
noncommercial  broadcast  criteria,  no 
one  except  minorities  and  non- 
commercial broadcasters  could  apply 
for  operation  on  these  channels.  In  light 
of  this  outcome,  we  can  understand  why 
NABOB  seeks  preservation  of  the  non- 


technical acceptance  criteria  and, 
apparently,  not  merely  the  minority 
provisions:  minorities  and  non- 
commercial entities  would  have  the 
exclusive  right  to  apply  for  all  of  the 
remaining  opportimities  for  use  of  the  25 
Class  I-A  Clear  Channels.  Such  a  result 
clearly  was  never  contemplated  by  our 
rules  '  and,  having  already  determined 
that  the  non-technical  acceptance 
criteria  for  underserved  areas  should  be 
eliminated,  we  decline  to  adopt  that 
result  here.  Accordingly,  we  conclude 
that  the  special  provisions  for  minorities 
and  non-commercial  station  should  also 
be  deleted. 

23.  Moreover,  even  if  we  were 
disposed  to  retain  the  special  provisions 
of  §  73.37(e)(2)(iv),  we  are  extremely 
skeptical  whether  the  few  remaining 
opportunities  that  exist  would  justify 
their  retention.  The  Commission  has 
already  received  over  three  hundred 
applications  for  unlimited-time  Class  II 
stations  on  the  Class  I-A  channels  in 
question  and,  therefore,  it  is  extremely 
unlikely  that  many  more  requests  for 
authorizations  beyond  those  already 
requested  could  be  entertained  whether 
filed  by  minorities  or  others.  This, 
together  with  the  fact  that 
approximately  115  stations  have  already 
been  authorized  by  the  Commission  to 
operate  on  these  channels,  indicates 
that,  due  to  increased  spectrum 
crowding,  it  simply  would  not  be 
possible  to  accommodate  many  more 
authorizations  in  this  area.*  Because 
there  are  so  few  remaining  possibilities 
for  unlimited-time  stations  on  these 
clear  channels  and  because  only  in 
unusual  circumstances  would  additional 
growth  in  this  area  be  possible, 
perpetuation  of  the  special  provisions  of 
S  73.37(e)(2)(iv)  cannot  be  viewed  as  a 
realistic  means  of  appreciably 
increasing  the  number  of  minority 
owned  stations  or  as  a  justiBable  means 
for  further  enlarging  the  number  of 
minority-owned  stations.'" 


•  Clear  Channel  Broadcasting  Report  and  Order, 
supra. 

•The  "freeze"  mentioned  by  NABOB  may  have 
discouraged  the  filing  of  some  applications  by 
minorities  for  use  of  these  Clear  Channels.  Inil  the 
fact  that  the  Commission  received  over  three 
hundred  applications  suggests  that  the  impact  of  the 
freeze  was  minimal.  In  any  event,  no  Commission 
rule  or  policy  prevented  the  filing  of  applications 
either  before  or  after  the  freeze. 

"Our  reasoning  that  "so  few  remaining" 
opportunities  exist  to  justify  our  retention  of  the 
special  acceptance  provision  for  minorities  and 
noncommercial  broadcasters  was  also  a 
consideration  at  the  heart  of  our  decision  not  to 
apply  for  the  first  tie  these  special  acceptance 
provisions  in  the  foreign  clear  channel  proceeding 
See  n.  7  supra.  Although  our  action  in  that 
proceeding  created  some  opportunity  for  new  full- 
time  stations  on  the  14  foreign  clear  channels,  it 
created  few.  if  any.  opportunities  for  full-time 
stations  outside  o/ unserved  or  underserved  areas- 
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24.  For  similar  reasons,  we  have  also 
concluded  that  the  special  provision  of 
S  73.37(e)(2)(v)  relating  to  the  use  of 
these  Clear  Channels  by  noncommercial 
broadcasters  should  be  deleted. 
Although  Congress  has  stated  that  "it  is 
in  the  public  interest  to  encourage  the 
growth  and  development  of  public 
radio."  47  U.S.C.  396(A)(1).  that 
declaration  does  not  require  adoption  of, 
or  adherence  to,  any  allocations  policy 
which  limits  all  remaining  AM 
opportunities  exclusively  to 
noncommercial  broadcasters.  We 
believe  that  the  aims  of  the  statute  can 
be  better  met  through  other  regulatory 
mechanisms  that  do  not  have  the  drastic 
effect  of  foreclosing  remaining  AM 
opportunities  to  others.  Moreover,  as 
indicated  above,  even  with  the  deletion 
of  the  non-technical  acceptance  criteria, 
noncommercial  broadcasters  would 
continue  to  have  the  opportimity  to 
apply  for  use  of  these  Clear  Channels  to 
the  extent  any  opportunities  exist.  In 
addition,  elimination  of  the  non- 
technical acceptance  criteria  would 
afford  noncommercial  broadcasters  the 
opportunity  to  seek  authorizations  for 
new  AM  service  on  other  frequencies  in 
those  areas  previously  forbidden  to 
them  and  others  under  the  rule. 

25.  Our  decision  to  delete  the 
exclusively  elements  contained  in 

§  73.37(e)(2)fiv)  &  (v)  does  not  curtail  in 
any  manner  the  filing  opportunties 
created  under  the  rule  for  minorities  and 
noncommercial  broadcasters."  It  merely 
removes  the  existing  shield  which,  in 
some  circumstances,  protected  these 
groups  from  the  filing  of  competing 
applications  by  others.  But  even  without 
this  shield,  minority  groups  would  still 
continue  to  enjoy  in  any  ensuing 
comparative  license  proceeding  the 
benefits  of  a  preference  or  enhancement 
factor  to  the  extent  that  there  existed 
integration  of  minority  ownership  into 
the  overall  management  of  the  station. 
See  Waters  Broadcasting  Corp.,  91  FCC 
2d  1280  (1982),  affd  sub.  non.  West 
Michigan  Broadcasting  Co.  v.  FCC,  735 
F.2d  601  (1984).  cert,  denied,  105  S.Ct. 
1392  (1985). 

26.  We  believe  that  a  sounder 
approach  to  promoting  minority 
ownership  is  to  develop  regulatory  tools 
which  facilitate  new  opportunities  for 
minorities,  but  which  do  not  have  the 
exclusive  effect  of  denying  opportunities 
to  all  others  completely,  which  retention 
of  the  special  minority  provision  of 

§  73.37(e)(2)(iv)  would  have.  For 
example,  we  have  attempted  to  alleviate 
the  underrepresentation  of  minority 


"  "See  para.  20.  supn. 


ownership  that  exists  through  such 
regulatory  mechanisms  as  the  distress 
sale  policy,  issuance  of  tax  certificates 
and  effectuation  of  the  newly-exacted 
lottery  statue  by  Congress.  See,  e.g.. 
Statement  of  Policy  on  Minority 
Ownership  of  Broadcasting  Facilities,  68 
FCC  2d  979  (1978);  Minority  Ownership 
of  Broadcast  Facilities,  69  FCC  2d  1591 
(1978);  Random  Selection  Lotteries, 
Second  Report  and  Order,  93  FCC  2d  952 
(1983),  appeal  pending  sub  nam. 
National  Latino  Media  Coalition  v.  FCC, 
No.  83-1785  (D.C.  Cir.  July  26, 1983). 
Very  recently,  we  instituted  a  Notice  of 
Inquiry  seeking  comment  on  the 
possibility  of  extending  the  existing 
distress  sale  policy  to  permit  distress 
sales  of  broadcast  properties 
subsequent  to  the  beginning  of  a 
revocation  or  renewal  hearing,  provided 
the  transaction  is  entered  into  prior  to 
the  filing  of  proposed  Finding  of  Fact 
and  Conclusions  of  Law  with  the 
Administrative  Law  Judge.  Notice  of 
Inquiry  in  the  Matter  of  Distress  Sale 
Policy  for  Broadcast  Licensees  (MM 
Docket  No.  85-299),  FCC  85-543 
(adopted  October  8, 1985).  In  our 
estimation,  all  these  measures  serve  to 
promote  minority  ownership  of 
broadcast  stations  for  the  purpose  of 
fostering  program  diversity. 

27.  Other  Matters.  Several  Parties  in 
their  comments  asked  that  we  amend 
other  sections  of  the  rules.  The 
Association  of  Federal  Communications 
Consulting  Engineers  and  du  Treil- 
Rackley,  Consulting  Engineers,  ask  that 
we  modify  §  73.37(b)(1).  relating  to 
prohibited  overlap  of  adjacent  channel 
signals.  WEW,  Inc.  requests  that  we 
amend  sections  24  (i)  and  (j),  relating  to 
requirements  affecting  Class  II-A 
stations  and  the  minimum  signal  to  be 
provided  over  principal  cities.  These 
matters  are  all  outside  the  scope  of  the 
present  proceeding,  which  is  limited  to 
the  proposal  set  out  in  the  Notice  of 
Proposed  Rule  Making,  to  eliminate  the 
non-technical  AM  acceptance  criteria  in 
§  73.37(e). 

28.  The  amendment  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Regulatory  Flexibility  Final  Analysis 
/.  Reason  for  Action 
The  amendment  is  designed  to  relieve 


restrictions  on  the  filing  of  AM 
applications. 

//.  Objective 

By  relaxing  current  restrictions  on  the 
filing  of  AM  applications,  service  can  be 
increased  and  opportunities  for 
competition  enhanced. 

///.  Legal  Basis 

Section  303  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  empower  the  Commission  to 
foster  more  efficient  use  of  radio 
spectrum  in  the  public  interest 

IV.  Description.  Potential  Impact  and 
Number  of  Small  Entities  Affected 

The  National  Black  Media  Coalition 
took  issue  with  the  observation  in  the 
Regulatory  Flexibihty  Initial  Analysis 
that  the  only  group  of  small  entities 
affected  is  Uie^oup  of  potential 
applicants  who  will  be  able  to  file  for 
new  or  improved  facilities.  NBMC 
asserted  tht  minority  applicants  also 
would  be  affected  because  they  no 
longer  would  receive  special  treatment 
on  the  U.S.  Class  1-A  Clear  Channels. 
However,  as  discussed  above,  the  rule  is 
unlikely  to  offer  significant  future 
benefits  to  such  applicants.  In  addition, 
their  opportunity  to  file  otherwise 
acceptable  applications  has  not  been 
diminished.  Accordingly,  we  adhere  to 
the  view  set  out  in  the  Initial  Analysis 
that  only  potential  applicants  for  new 
and  improved  AM  facilities  will  be 
significantly  affected  by  the  present 
Rule  change.  They  will  be  favorably 
affected. 

V.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  With  Stated 
Objectives 

None. 

V7.  Any  Significant  Alternative 
Minimizing  Impact  on  any  Entities 
Consistent  With  Stated  Objectives 

Although  NBMC,  differed  with  the 
Commission's  initial  anlysis  that  no 
adverse  impact  on  small  entities  is 
expected,  it  offered  no  alternative 
consistent  with  the  stated  objectives. 

29.  Accordingly,  pursuant  to  authority 
found  in  sections  303  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  it  is  ordered,  That,  effective 
January  21, 1986,  i  73.37  of  the 
Commission's  Rules  is  amended  as  set 
forth  in  appendix  1. 

30.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

31.  For  further  information  please 
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contact  Louis  C.  Stephens  of  the 
Commission's  Mass  Media  Bureau,  (202) 
632-7792. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

Appendix  1 

1.  the  authority  citation  for  47  CFR 
Part  73  continues  to  read  as  follows: 

I       Authority:  Sees.  4.  303, 48  Stat.,  as 
amended.  1066. 1082:  47  U.S.C.  154.  303. 

2.  47  CFR  73.37  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§73.37    Applications  for  broiKlCMt 
facilitiM,  showing  raqulrad. 


(e)  In  addition  to  a  demonstration  of 
compliance  with  the  requirements  of 
paragraph  (a),  and,  as  appropriate, 
paragraphs  (b),  (c)  and  (d)  of  this 
section,  an  application  for  a  new  AM 
broadcast  station,  or  for  a  major  change 
(see  §  73.3571(a)(1)  of  this  chapter)  in  an 
authorized  AM  broadcast  station,  as  a 
condition  for  its  acceptance,  shall  make 
a  satisfactory  showing,  if  new  or 
modified  nighttime  operation  by  a  Class 
II  or  Class  III  station  is  proposed,  that 
objectionable  interference  will  not  result 
to  any  authorized  station,  as  determined 
pursuant  to  §  73.182(o)  of  this  chapter. 
***** 

3.  47  CFR  73.37  is  amended  by 
removing  Notes  5, 6,  7  and  10  and  by 
renumbering  existing  Notes  8  and  9  as 
Notes  5  and  6,  respectively. 

Appendix  2 

Parties  Who  Commented  on  the  Record 
of  MM  Docket  No.  85-39 

Association  of  Federal  Communications 

Consulting  Engineers  (AFCCE) 
Corporation  for  Public  Broadcasting 

(CPB) 
Du  Treil-Rackly,  Consulting  Engineers 
First  Broadcasting  of  Nevada,  Inc.,  and 

Dave  Mack  Broadcasting  (joint  filing) 
Robert  A.  Jones  Consulting  Engineers 
National  Black  Media  Coalition  (NBMC) 
National  Association  of  Black  Owned 

Broadcasters.  Inc.  (NABOB) 
National  Association  of  Broadcasters 

(NAB) 
National  Radio  Broadcasters 

Association  (NRBA) 
National  Public  Radio  (NPR) 
Radio  WEW,  Inc.  (WEW) 

|FR  Doc.  85-29894  Filed  12-17-85;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
(Docket  No.  5057S-S07S] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries;  Technical  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  ocean  quahog  fishery 
time  adjustment. 

summary:  NOAA  issues  this  notice 
lifting  the  effort  restrictions  on  the 
ocean  quahog  fishery.  This  action  is 
necessary  because  catch  rates  in  the 
ocean  quahog  fishery  have  slowed, 
eliminating  the  need  for  effort 
restrictions.  The  intended  e^ect  of  the 
adjustment  of  fishing  time  in  the  ocean 
quahog  fishery  is  to  allow  the  quota  to 
be  harvested. 

EFFtcnvi  date:  OOOl  hours,  Eastern 
Standard  Time.  December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Nicholls,  Plan  Coordinator,  617- 
281-3600,  extension  272. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  contain  at 
§  652.22(c)  a  provision  to  revise 
allowable  fishing  time  in  the  ocean 
quahog  fishery  when  50  percent  of  the 
quota  is  caught  and  the  Regional 
Director  determines  that  the  quota  will 
be  exceeded  for  the  applicable  time 
period. 

Allowable  fishing  time  in  the  ocean 
quahog  Hshery  was  reduced  from  seven 
days  per  week  to  five  days  per  week  on 
November  1, 1985  (50  FR  46072), 
consistent  with  {  652.22(c)  of  the 
regulations.  This  action  was  taken  to 
prevent  the  ocean  quahog  quota  from 
being  exceeded  and  to  avoid  a 
prolonged  closure  of  the  fishery.  Ocean 
quahog  catch  rates  have  since  slowed 
sufficiently  to  assure  that  the  quota  of 
4.9  million  bushels  will  not  be  exceeded 
this  fishing  year,  thus  the  Regional 
Director  has  determined  that  the  effort 
restrictions  are  no  longer  necessary  for 
the  remainder  of  1985. 

The  1986  fishing  year  for  ocean 
quahogs  will  begin  December  29, 1985, 
with  the  allowable  fishing  time  of  seven 
days  per  week.  24  hours  per  day. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 


(16  use.  1601  e^  509.) 


BEST  COPY  AVAILABLE 


List  of  SubjecU  in  50  CFR  Part  652 

Fisheries.  Fishing. 

Dated:  December  13, 1985. 

Carmen ).  Bloodin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

In  addition  to  the  above,  a  technical 
correction  is  made  as  follows: 

§652^    lAmendad] 

(a)  In  8  652.22(c)(2).  the  reference  to 
"5  652.21(c)"  is  changed  to  "5  652.21(d)". 
(FR  Doc.  85-29923  Filed  12-13-85;  2:20  pm| 
BtLLIIM  COOC  SS10-22-II 


50  CFR  Part  671 

[Docket  No.  41154-41S4] 

Tanner  Crab  off  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMSF).  NOAA.  Commerce. 

ACTION:  Notice  of  season  closure. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  Tanner  crab  fishery 
in  the  Central  District,  Kamishak  Bay 
District,  and  Barren  Islands  District  of 
Registration  Area  H  must  l>e  closed  in 
order  to  protect  Tanner  crab  stocks.  The 
Secretary  of  Commerce  therefore  issues 
this  notice  closing  fishing  for  Tanner 
crab  by  vessels  of  the  United  States  in 
these  districts.  This  action  is  intended 
as  a  management  measure  to  conserve 
Tanner  crab  stocks. 

DATES:  This  notice  is  effective  at  noon. 
Alaska  Standard  Time  (AST),  December 
19, 1985.  Public  comments  on  this  notice 
of  closure  are  invited  until  December  31. 
1985. 

addresses:  Comments  should  be  sent 
to  Robert  W.  McVey,  Director,  National 
Marine  Fisheries  Service,  P.O.  Box  1668, 
Juneau,  AK  99802.  During  the  15-day 
comment  period,  the  data  on  which  this 
notice  is  based  will  be  available  for 
public  inspection  during  business  hours 
(8:00  a.m.  to  4:30  p.m.  AST,  weekdays)  at 
the  NMFS  Alaska  Regional  Office. 
Federal  Building,  Room  453,  709  West 
Ninth  Street,  Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Baglin  (NMFS  Fishery 
Management  Biologist),  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  off  the 
Coast  of  Alaska  (FMP),  which  governs 
this  fishery  in  the  fishery  conservation 
zone  (FCZ)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  provides  for  inseason 
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adjustments  of  season  and  area 
openings  and  closures.  Implementing 
rules  at  {  671.27(b]  specify  that  notices 
of  these  adjustments  will  be  issued  by 
the  Secretary  of  Commerce  under 
criteria  set  out  in  that  section. 

Section  671.26(e)  establishes  six 
districts  within  Registration  Area  H 
(Cook  Inlet  area)  in  order  to  prevent 
overfishing  of  individual  Tanner  crab 
stocks  by  allowing  closiire  or  partial 
closure  of  a  particular  district  when  the 
desired  harvest  level  is  reached. 

The  Tanner  crab  season  in  Cook  Inlet 
opened  on  November  1, 1985  (50  FR 
47549  November  19, 1985).  The  overall 
optimum  yield  (OY)  for  Registration 
Area  H  is  1.5  to  3  million  pounds. 
Approximately  24  vessels  caught  an 
estimated  1.1  million  pounds  of  crab 
from  the  Central,  Kamishak  Bay,  and 
Barren  Islands  Districts  through 
December  5.  The  catch  of  legal  crabs 
declined  from  approximately  38  crabs 
per  pot  to  12  crabs  per  pot  in  these 
districts.  This  unanticipated  rapid 
decline  in  catch,  and  the  catch  of  a 
substantial  number  of  sublegal  and 
female  Tanner  crabs  (10  to  200  per  pot) 
necessitates  the  closure  of  this  fishery  to 
protect  the  Tanner  crab  stocks. 


In  light  of  this  information,  the 
Regional  Director,  in  accordance  with 
S  671.27(b),  has  determined  that: 

1.  Actual  conditions  of  Tanner  crab 
stocks  in  the  Central,  Kamishak  Bay, 
and  Barren  Islands  District  of  Cook  Inlet 
are  substantially  different  from 
conditions  anticipated  at  the  beginning 
of  the  fishing  year  and 

2.  These  differences  reasonably 
support  the  need  to  protect  those  Tanner 
crab  stocks  by  closing  the  Central, 
Kamishak  Bay,  and  Barren  Islands 
Districts  of  Cook  Inlet  as  deflned  in 

I  671.26(E)(1)  (i),  (iii),  (iv),  from  noon. 
AST,  December  19, 1985,  until  noon, 
Alaska  Daylight  Time.  May  31, 1986.  at 
which  time  the  closure  of  these  districts 
prescribed  in  Table  1  of  S  671.21(8)  will 
begin. 

This  closure  will  become  effective 
after  this  notice  is  filed  for  public 
inspection  with  the  OfBce  of  the  Federal 
Register  and  the  closure  is  publicized  for 
48  hours  through  procedures  of  the 
Alaska  Department  of  Fish  and  Game. 
Public  comments  on  this  notice  of 
closure  may  be  submitted  to  the 
Regional  Director  at  the  address  stated 
above.  If  comments  are  received,  the 
necessity  of  this  closure  will  be 
reconsidered  ar.d  a  subsequent  notice 


will  be  published  in  the  Federal 
Reguter,  either  confirming  this  notice's 
continued  effect,  modifying  it,  or 
rescinding  it 

Other  Matters 

Tanner  crab  stocks  in  the  Central, 
Kamishak  Bay,  and  Barren  Islands 
Districts  will  be  subject  to  damage  by 
overfishing  unless  the  closure  takes 
effect  promptly.  The  Agency,  therefore, 
finds  for  good  cause  that  advance 
opportunity  for  public  comment  on  this 
notice  of  closure  is  contrary  to  the 
public  interest,  and  that  no  delay  should 
occur  in  its  effective  date. 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  671,  and 
complies  with  Executive  Order  12291. 

List  of  Subjects  in  CFR  50  Fart  671 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  aeq. 
Dated:  December  13, 1985. 
Cannen ).  Blondin. 

Deputy  Assistant  A  dministrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
(FR  Doc.  85-29874  Filed  12-16-85;  10:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 

11CFRCh.l 

(Notice  1985-14] 

Rulemaking  Petition;  Use  of  Funds  To 
Influence  Federal  Elections 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  inquiry^ 

summary:  The  Federal  Election 
Commission  requests  comments  on 
several  factual  and  legal  issues  raised 
by  the  use  of  funds  to  influence  federal 
elections  that  are  not  being  considered 
as  subject  to  the  Federal  Election 
Campaign  Act  of  1971,  as  amended  (the 
"Act"  of  "FECA").  2  U.S.C.  431  et  seq. 
and  the  Commission's  regulations  on  the 
asserted  ground  that  they  are  actually 
contributed  or  expended  only  for  the 
purpose  of  influencing  state  elections. 
These  issues  have  been  discussed 
extensively  in  the  press  in  terms  of  the 
use  of  "soft  money"  in  elections  and  the 
adequacy  of  the  Commission's 
regulations  to  provide  disclosure  of  all 
funds  used  to  influence  federal 
elections.  In  light  of  the  attention 
focused  on  this  area,  the  Commission  Is 
issuing  this  notice  and  scheduling  public 
hearings  to  examine  the  possible  use  of 
unreported  funds  to  influence  federal 
elections.  Further  details  on  the  specific 
questions  on  which  comment  is  sought  is 
provided  in  the  supplementary 
information  that  follows. 

DATE:  Comment  must  be  received  on  or 
before  January  17. 1986.  The 
Commission  will  hold  a  hearing  on 
J.inuary  29-30. 1986.  Persons  wishing  to 
testify  should  so  indicate  in  their  written 
comments. 

ADDRESSES:  Comments  should  be  made 
in  writing  and  addressed  to:  Ms.  Susan 
E.  Propper,  Assistant  General  Counsel, 
1325  K  Street.  NW.,  Washington,  DC 
20463. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Suuin  E.  Propper,  Assistant  General 
Counsel,  1325  K  Street,  NW^ 


Washington.  DC  20463,  (202)  523-4143  or 
toll-free  (800)  424-9530. 
SUPPt^MENTARY  INFORMATION:  The 

Commission  is  aware  of  the  concerns 
that  have  been  raised  by  members  of  the 
public  regarding  the  increased  use  of 
undisclosed  funds  for  activities  that  may 
affect  federal  elections.  Often  these 
funds  consist  of  donations  from  sources 
that  would  be  prohibited  from  making 
contributions  or  expenditures  for  federal 
elections,  such  as  corporations,  labor 
organizations,  and  persons  who  have 
reached  their  contribution  limits  under 
federal  law.  As  a  result,  it  has  been 
asserted  that  the  Commission's 
regulations  are  insufficient  to  provide 
adequate  disclosure  of  all  funds  used  for 
activities  related  to  federal  elections  or 
to  prevent  evasion  of  the  Act's 
prohibitions  and  limitations. 

In  view  of  the  growing  perception  that 
funds  not  reported  to  the  Commission 
may  be  used  to  influence  federal 
elections,  the  Commission  is  publishing 
this  notice  as  part  of  its  examination  of 
the  questions  that  have  arisen  in  this 
area.  The  Commission's  inquiry  focuses 
on  two  interrelated  areas.  First,  the 
Commission  seeks  factual  information 
on  the  practices  involving  undisclosed 
funds  that  are  spent  in  a  manner  that 
affects  federal  elections.  Although  the 
use  of  undisclosed  funds  or  "soft 
money"  to  afl'ect  federal  elections  has 
been  the  subject  of  wide  discussion  in 
the  press,  there  appears  to  be  no  general 
agreement  as  to  what  constitutes  "soft 
money"  or  to  what  extent  certain 
activities  involving  unreported  funds 
impact  on  federal  elections.  For 
example,  some  commentors  have 
focused  the  discussion  on  nonreporting 
accounts  maintained  by  political  party 
committees  for  use  in  state  and  local 
elections.  Other  groups  have  defined 
"soft  money",  based  on  the  type  or 
source  of  the  funds  without  regard  to  the 
particular  activity  for  which  they  are 
used,  to  include  corporate  and  union 
treasury  funds  and  funds  from 
individuals  who  have  contributed  the 
maximum  amount  under  federal  law. 

In  addition,  the  Commission  requests 
comment  on  the  appropriate  courses  of 
action  to  address  the  problems  in  this 
area.  The  Commission  is  considering 
whether  a  revision  of  its  regulations  is 
necessary  in  view  of  charges  that  have 
been  made  that  they  are  inadequate. 
Several  legal  issues  need  to  be 
examained  before  the  Commission  can 


determine  whether  rulemaking  is 
appropriate.  For  example,  the  extent  to 
which  the  Commission's  current 
regulations  are  mandated  by  FECA  or 
are  an  exercise  of  the  Commission's 
discretion  warrants  exploration. 
Furthermore,  the  question  arises 
whether  the  Commission  should  seek 
statutory  reform  to  the  extent  that 
changes  in  the  current  regulatory 
scheme  require  revisions  of  the  Act  to 
address  issues  raised  by  the  use  of 
undisclosed  funds. 

A.  Use  of  Undisclosed  Funds  to 
Influence  Federal  Bectkms 

The  Commission  has  considered 
matters  involving  the  use  of  undisclosed 
funds  to  influence  federal  elections  in 
different  contexts  involving  various 
activities.  These  issues  have  been  raised 
for  Commission  consideration  in 
advisory  opinions  ("AOs")  and 
compliance  matters.  Questions 
regarding  the  use  of  "soft  money"  to 
influence  federal  elections  were 
presented  to  the  Commission  in  a 
petition  for  rulemaking  filed  by  Common 
Cause  on  November  6. 1964.  >  In 
addition,  members  of  Congress  have 
questioned  the  Commission  concerning 
undisclosed  funds  that  may  be  used  to 
affect  federal  elections.  Finally,  diuing 
the  tast  election  cycle,  the  media 
focused  a  significant  amount  of 
attention  on  whether  the  public  interest 
in  disclosure  and  limitation  of  sudi 
funds  is  being  served. 

Most  of  the  questions  concerning  the 
use  of  undisclosed  funds  to  influence 
federal  elections  have  related  to  the 
activities  of  political  party  committees. 
There  have  been  numerous  stories  in  the 
media  regarding  the  large  amount  of 
money  raised  by  the  major  political 
parties  ostensibly  for  use  in  state  and 
local  elections.  While  political  party 
committees  have  been  the  primary 
focus,  the  "soft  money"  discussion  has 


'  The  Commission  issued  a  Notice  of  Availability 
to  seek  public  comment  on  the  Common  Cause 
petition.  50  FR  477  (Jan.  4.  1985)  Five  written 
commenta  were  received  in  response  to  the  notice, 
including  a  supplemental  statement  by  Common 
Cause.  If  the  Commission  decides  to  undertake  a 
rulemaking  to  address  the  issues  raised  by  the  use 
of  unreported  funds  to  influence  federal  elections,  il 
could  decide  to  include  the  issues  raised  by  the 
Common  Cause  petition  within  the  scope  of  that 
rulemaking.  The  Common  Cause  petition  and  the 
comments  on  it  are  available  for  copying  and 
inspection  in  the  CoouBisston's  Public  Records 
Office. 
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extended  to  activities  by  other 
committees,  organizations,  and 
individuals  as  well.  For  example, 
concerns  have  been  raised  that  treasury 
funds  have  been  expended  by 
corporations  and  labor  organizations  in 
a  manner  that  impacts  on  federal 
elections.  Questions  have  similarly 
arisen  regarding  other  political 
committees  and  individuals,  such  as 
nonconnected  committees  with 
nonfederal  accounts  and  individuals 
conducting  activities  in  the  delegate 
selection  process  or  in  the  "testing  the 
waters"  period  prior  to  becoming  a 
candidate.  To  assist  the  Commission  in 
assessing  the  scope  of  activities 
involved  in  this  area,  comment  is 
requested  on  the  extent  to  which 
undisclosed  funds  are  used  by  political 
committees,  organizations,  and 
individuals  in  a  manner  that  influences 
federal  elections.  Comments  are  also 
sought  on  whether  revision  of  various 
provisions  of  the  Commission's 
regulations  is  necessary  to  address  the 
issues  that  have  arisen  in  this  area.  The 
questions  raised  for  public  comment  are 
discussed  in  greater  detail  in  the 
information  that  follows. 

/.  Political  Party  Committees 

Several  activities  undertaken  by 
political  party  committees  have  raised 
allegations  that  undisclosed  funds  are 
being  used  to  influence  federal  elections. 
One  area  in  which  such  issues  have 
arisen  payments  for  certain  activities 
conducted  by  State  and  local  party 
committees  pursuant  to  provisions 
enacted  in  the  1979  FECA  amendments. 
These  provisions  were  intended  to 
increase  the  role  of  State  and  local  party 
committees  in  the  electoral  process  by 
exempting  certain  payments  from  the 
defmitions  of  "contribution"  and 
"expenditure".  Under  the  Act,  payments 
by  State  and  local  party  committees  to 
prepare  and  distribute  slate  cards, 
sample  ballots  or  other  printed  lists 
naming  three  or  more  candidates  for  any 
public  ofHce  are  exempted  from  the 
definitions  of  "contribution"  and 
"expenditure".  2  U.S.C.  431(8)(B)(v)  and 
431(9)(B)(iv).  See  also  11  CFR  100.7(b)(9) 
and  100.8(b)(10).  Another  set  of 
exemptions  permits  State  and  local 
party  committees  to  purchase  campaign 
materials  (such  as  buttons,  bumper 
stickers,  and  yard  signs)  to  be 
distributed  through  volunteer  activities 
on  behalf  of  the  party's  nominees  in  a 
general  election. 

2  U.S.C.  431(8)(B)(x)  and  431(9)(B)(vili). 
See  also  11  CFR  100.7(b)(15)  and 
100.8(b)(16).  The  third  exempted  area 
involves  payments  by  State  and  local 
party  committees  for  voter  registration 
and  get-out-the-vote  activities  on  behalf 


of  the  party's  nominees  for  President 
and  Vice  President.  2  U.S.C. 
431(8)(B)(xii)  and  431(9)(B)(ix).  See  also 
11  CFR  100.7(b)(17)  and  100.8(b)(18). 

Local  party  committees  undertaking 
only  exempt  activities  are  not  required 
to  register  and  report  until  payments  for 
these  activities  exceed  $5,000.  2  U.S.C. 
431(4)(C).  Committees  may  sponsor  an 
activity  that  falls  within  these 
exemptions  on  behalf  of  both  federal 
and  nonfederal  candidates.  Under  the 
Commission's  regulations,  only  the 
portion  of  the  payments  attributable  to 
federal  candidates  must  be  paid  from 
funds  permissible  under  the  Act.  See  11 
CFR  100.7{bK9),  (b)(15)(ii).  and 
(b)(17)(ii);  11  CFR  100.8(b)(10).  (b)(16)(ii) 
and  (b)(18)(ii).  Similarly,  party 
committees  may  allocate  expenses  for 
get-out-the-vote  and  voter  registration 
drives  conducted  jointly  in  connection 
with  federal  and  State  or  local  elections. 
See  Advisory  Opinions  ("AOs")  1978-10. 
1978-28.  and  1978-50.  See  also  11  CFR 
106.1(e). 

These  statutory  exemptions  should 
not  be  used  as  a  shield  to  spend 
nonfederal  funds  for  the  benefit  of 
federal  candidates,  particularly  through 
the  use  of  allocation  methods  which 
permit  a  committee  to  expend  funds 
raised  for  use  in  nonfederal  elections 
and  thereby  free  federal  funds  for 
contributions  and  expenditures.  Such 
allocation  arguably  affords  a  benefit  to 
the  committees,  avoiding  their  spending 
permissible  contributions  they  have 
received  for  operational  expenses.  Thus. 
Common  Cause  and  others  have 
claimed  that  allowing  allocation  of 
expenses  for  exempt  activities  provides 
a  loophole  permitting  funds  that  are  not 
reported  to  the  Commission,  often  not 
permissible  under  the  Act,  to  be  used  in 
a  manner  that  affects  federal  elections. 
See  also  dissents  to  AOs  1978-10. 1978- 
46, 1981-3  and  1982-5. 

Concerns  have  also  arisen  regarding 
the  use  of  funds  in  nonfederal  accounts 
maintained  by  political  party 
committees.  Many  persons  have  alleged 
that  funds  ostensibly  raised  for  use  in 
nonfederal  elections,  that  are  not 
reported  to  the  Commission,  have  in  fact 
been  used  to  influence  federal  elections. 
Neither  the  statute  nor  current 
Commission  regulations  require 
committees  to  report  the  receipt  and 
disbursement  of  funds  in  their 
nonfederal  accounts.  See  11  CFR 
102.5(a).  Contentions  have  thus  been 
made  that  the  lack  of  disclosure  of  these 
funds  deprives  the  Commission  and  the 
public  of  accurate  information  on 
financing  used  to  influence  federal 
elections,  thereby  defeating  a  major 
purpose  underlying  the  reporting 


provisions  of  the  Act.  It  has  also  been 
alleged  that  the  Commission's  ability  to 
effectively  monitor  campaign  financing 
for  federal  elections  is  impaired  if  these 
funds  are  not  subject  to  reporting 
requirements.  In  addition,  concerns  have 
been  raised  because  there  is  no 
centralized  disclosure  of  funds  raised 
for  use  in  nonfederal  elections  even 
though  such  funds  may  be  subject  to 
disclosure  under  various  state  laws. 

Another  area  in  which  these  issues 
regarding  undisclosed  funds  have  arisen 
concerns  the  use  of  nonfederal  funds  by 
party  committees  to  conduct  activities 
that  have  as  their  purposes  promoting 
the  party  as  a  whole.  The  Commission 
has  noted  that  political  party 
committees  perform  numerous  functions, 
termed  "party  building",  that  do  not 
relate  directly  to  any  particular  federal 
candidate  or  election.  See,  e.g.,  AOs 
1975-21, 1975-28. 1975-87.  and  1978-50. 
Members  of  the  public  have  alleged, 
however,  that  nonfederal  funds 
purportedly  raised  for  party  building 
activities  are  in  reality  being  used  to 
fund  activities  designed  to  influence 
federal  elections. 

The  Common  Cause  petition  and  the 
complainant  in  Matter  Under  Review 
("MUR")  1766  (1984)  questioned  the 
transfer  of  funds  in  nonfederal  accounts 
maintained  by  national  level  party 
committees  (such  as  the  party's  national 
committee  and  House  and  Senate 
campaign  committees)  to  State  and  local 
party  committees  for  party  building 
activities.  These  matters  also  raised 
issues  concerning  the  methods  used  for 
allocating  expenses  between  their 
federal  and  nonfederal  accounts.  In 
MUR  1766.  for  example,  the  complainant 
alleged  both  that  undisclosed  funds 
transferred  by  the  national  committees 
of  the  Republican  and  Democratic 
parties  to  State  and  local  committees  in 
the  State  of  Washington  for  party 
building  activities  were  in  reality  used 
to  influence  a  federal  election  held  in 
the  state  and  that  there  was  not  a  proper 
allocation  of  funds  between  federal  and 
nonfederal  elections.  The  complainant 
requested  that  the  Commission  issue 
guidelines  on  how  to  allocate  party 
building  expenses,  as  well  as  additional 
reporting  requirements,  to  facilitate 
monitoring  these  funds  and  ensure  that 
prohibited  funds  raised  for  use  in 
nonfederal  elections  are  not  in  fact  used 
to  influence  federal  elections.  The 
Commission  determined,  however,  that 
the  respondents  had  submitted 
documentation  sufficient  to  indicate  that 
no  improper  funds  were  used  to 
influence  federal  elections. 

Quesions  pertaining  to  party  building 
activities  have  also  been  presented  to 
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the  Commission  in  advisory  opinion 
requests  submitted  in  1984  and  1985.  See 
AORs  1984-15  and  1985-14.  Each  of 
these  requests  concerned  political 
advertising  by  a  major  political  party.  In 
responding  to  the  requests,  the 
Commission  considered  the  timing  and 
the  content  of  the  advertisements 
involved  to  determine  whether 
disbursements  for  them  should  be 
characterized  as  contributions  to  a 
federal  candidate,  coordinated 
expenditures  under  2  U.S.C.  441a(d),  or 
expenditures  for  general  party  building 
activities.  In  AO  1984-15,  the 
Commission  concluded  that  neither  the 
contribution  limitations  nor  the  section 
441a(d)  expenditure  limitations  would 
apply  to  disbursements  for  political 
advertisements,  broadcast  in  the  period 
after  the  national  nominating 
convention  and  before  the  general 
election,  that  referred  to  opposing  party 
candidates  generally  without  identifying 
any  specific  candidate  or  office.  The 
purpose  of  such  advertisements  was 
found  by  the  Commission  to  be  to 
promote  one  party  over  another  and  to 
encourage  voters  to  support  one  political 
party  generally.  As  such,  the 
Commission  determined  that 
disbursements  for  the  advertisements 
were  not  required  to  be  reported  as 
contributions  to  any  specific  candidates 
or  as  section  441a(d)  expenditures,  but 
were  only  reportable  as  operating 
expenditures  that  are  generally  related 
to  federal  elections.  In  contrast,  the 
Commission  also  concluded  in  AO  1984- 
15  that  the  limitations  on  contributions 
or  section  441a(d)  expenditures  would 
apply  where  the  advertisement  both  (1) 
depicted  a  clearly  indentified 
presidential  candidate  and  (2)  contained 
an  electioneering  message.  Accord  AO 
1985-14. 

These  advisory  opinion  requests  thus 
raise  the  issue  of  whether  the 
Commission's  regulations  governing 
party  building  activities  should  be 
expanded  to  deal  more  explicitly  with 
such  activities.  Currently.  11  CFR 
110.8(e)  addresses  certain  circumstances 
under  which  a  party  committee  may 
reimburse  expenses  incurred  by  a 
presidential  candidate  who  engages  in 
party  building  activities  without  the 
payment  being  considered  a 
contribution  to  the  candidate  or  having 
an  unreimbursed  expense  count  against 
the  expenditure  hmits  for  presidential 
candidates  receiving  public  Tinancing. 
However,  the  Commission's  regulations 
might  provide  more  adequate  guidance 
if  they  set  forth  general  rules  governing 
party  building  activities. 

Clearly  increasingly  complex 
questions  concerning  political  party 


activities  are  being  presented  for 
Commission  consideration  in  the 
context  of  advisory  opinions  and 
compliance  matters.  These  questions 
concern  a  variety  of  activities  including 
those  undertaken  pursuant  to  special 
statutory  exemptions,  others  ostensibly 
conducted  in  nonfederal  elections  and 
still  others  that  are  alleged  to  be  generic 
party  building.  The  Commission  must 
examine  how  the  issues  raised  by  these 
activities  impact  on  the  various 
provisions  of  its  regulations. 

2.  Separate  Segregated  Funds 

While  the  most  prominent  issues 
concerning  the  use  of  unreported  funds 
to  influence  federal  elections  have 
involved  political  party  committees,  the 
questions  concerning  t^e  use  of 
unreported  funds  to  affect  federal 
elections  have  also  extended  to 
permissible  payments  by  corporations 
and  labor  organizations  prohibited  by 
the  Act  from  making  contributions  and 
expenditures  in  connection  with  federal 
elections  from  their  treasury  funds.  See 
2  U.S.C.  441b.  Pursuant  to  2  U.S.C. 
441b(b)(2)(C),  these  organizations  may 
establish  political  committees  (separate 
segregated  funds]  that  may  undertake 
activities  designed  to  influence  federal 
elections.  Contributions  to  separate 
segregated  funds  must  be  solicited  only 
from  a  prescribed  class  of  persons.  See  2 
U.S.C.  44lb(b)(4)(A).  Sponsoring 
corporations  and  labor  organizations  are 
allowed  to  pay  all  costs  associated  with 
establishing,  administering,  and 
soliciting  contributions  to  these 
committees.  See  11  CFR  114.5.  These 
expenses  may  include  payments  for 
salaries,  rent,  charges  for  equipment, 
and  postage  and  printing  charges  for 
committee  solicitations.  The  Act  does 
not  require  the  committees  or  their 
sponsors  to  report  funds  spent  by  a 
sponsoring  organization  for 
administrative  or  solicitation  costs 
incurred  by  its  separate  segregated  fund. 

Concerns  have  been  articulated  with 
regard  to  the  payment  of  administrative 
expenses  since  such  payments  afford  a 
great  benefit  to  the  separate  segregated 
funds.  Many  have  alleged  that  such 
payments  provide  these  committees 
with  an  unfair  advantage  because 
committees  without  corporate  or  union 
sponsors  are  not  permitted  to  use  funds 
from  prohibited  sources  to  pay  all  of 
their  operational  expenses.  The 
Conunission  has  considered  legislative 
recommendations  concerning  the  issues 
raised  by  the  use  of  undisclosed  funds 
by  corporations  and  labor  organizations 
to  pay  the  administrative  expenses  of 
their  separate  segregated  funds.  See 
Agenda  Documents  #84-4(H3  (March  1, 
1984)  and  #83-46  (March  24. 1983). 


Congress  has  also  heard  testimony  from 
organizations  who  view  this  permission 
as  according  preferential  treatment  to 
political  committees  established  by 
organizations  subject  to  the  prohibitions 
of  section  441b.  Federal  Election 
Compaign  Act  Amendments,  1979: 
Hearing  Before  the  Senate  Committee 
on  Rules  and  Administration,  96th 
Cong.,  1st  Sess.  37-38  and  48-52  (1979) 
reprinted  in  Legislative  History  of 
Federal  Election  Compaign  Act 
Amendments  of  1979,  43-44  and  54-57 
(1983). 

Questions  have  also  arisen  regarding 
payments  by  corporations  and  labor 
organizations  using  treasury  funds  to 
fmance  communications  to  their 
respective  solicitable  classes.  These 
communications  may  be  made  on  any 
subject  and  may  include  nonpartisan 
voter  registration  and  get-out-lhe-vote 
drives  aimed  at  these  groups.  2  U.S.C. 
44lb(b)(2)(A)  and  441b(b)(2)(B).  The 
statute  requires  corporations  and  labor 
organizations  to  report  payments  for 
communications  to  their  solicitable 
classes  expressly  advocating  the 
election  or  defeat  of  a  clearly  identified 
candidate  only  if  they  exceed  $2,000  per 
election.  2  U.S.C.  431(9)(B)(iii).  The 
Commission  recently  expanded  the 
extent  to  which  treasury  funds  may  be 
used  when  it  revised  its  regulations 
governing  the  permissible  activities  that 
corporations  and  labor  organizations 
may  undertake  without  violating  the  Act 
or  incurring  reporting  obligations.  See  11 
CFR  114.3  and  114.4. 

Clearly,  payments  by  corporations 
and  labor  organizations  from  treasury 
funds  for  the  administration  of  their 
separate  segregated  funds  and  partisan 
communications  to  their  solicitable 
classes  have  an  impact  on  federal 
elections.  Comment  is  sought  on 
whether  such  payments  are  being  made 
in  the  manner  intended  by  the  Act  The 
Commission's  examination  of  this  area 
extends  to  its  regulations  governing  tfie 
aforementioned  payments  made  by 
corporations  and  labor  organizations 
and  the  effect  that  any  action  to  ensure 
that  such  payments  are  made  consistent 
with  statutory  requirements  would  have 
on  these  rules. 

3.  Other  Political  Committees  and 
Individuals 

Similar  issues  involving  the  use  of 
undisclosed  funds  in  Ways  that  affect 
federal  elections  have  arisen  regarding  a 
broad  range  of  activities  conducted  by 
other  political  committees  and 
individuals.  For  example,  concerns  have 
been  raised  with  regard  to 
nonconnected  committees  that  maintain 
separate  federal  and  nonfederal 
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accounts.  Like  political  party 
committees,  these  committees  are  not 
required  to  report  funds  in  their 
nonfederal  accounts  to  the  Commission 
and  may  allocate  administrative 
expenses  between  them.  The  nonfederal 
accounts  established  by  nonconnected 
committees  may  also  contain  funds  from 
sources  prohibited  under  FECA  from 
making  contributions  or  expenditures  in 
federal  elections  if  permitted  by  state 
law. 

Issues  have  also  arisen  regarding 
activities  conducted  pursuant  to  the 
Commission's  regulations,  such  as  those 
governing  individuals  seeking  to  become 
delegates  to  national  nominating 
conventions.  Under  the  Commission's 
present  regulations,  individual  delegates 
are  not  required  to  report  funds  received 
or  expended  for  the  purpose  of 
furthering  their  selection.  However, 
individual  delegates  are  not  permitted  to 
use  prohibited  funds  for  their  activities. 
11  CFR  110.14(f).  Contributions  to 
delegates  are  not  subject  to  the  Act's 
contribution  limits,  but  do  count  against 
an  individual's  $25,000  annual 
contribution  limit  under  2  U.S.C. 
441a(a)(3).  11  CFR  110.5(d)  and  110.14(c). 
Individuals  may  make  disbursements  for 
activities  in  the  course  of  running  for 
selection  as  a  delegate  that  benefit  the 
presidential  candidate  they  support. 
Subject  to  certain  conditions,  these 
disbursements  are  neither  considered 
contributions  to  the  candidate  nor 
chargeable  to  the  expenditure  limitation 
of  a  presidential  candidate  receiving 
public  fmancing.  11  CFR  110.14(d)(2). 
The  Commission  is  in  the  process  of 
reviewing  its  regulations  governing  the 
delegate  selection  process  in  light  of 
issues  that  arose  during  the  1984 
election  cycle. 

Similarly,  the  use  of  undisclosed  funds 
may  also  affect  the  Commission's 
regulations  concerning  "testing  the 
waters"  activities.  Commission 
regulations  provide  that  funds  received 
and  expended  by  an  individual  in 
deciding  whether  to  campaign  for 
federal  office,  so-called  "testing  the 
waters"  activities,  need  not  be  reported 
unless  the  person  later  becomes  a 
candidate.  11  CFR  100.7(b)(1). 
100.8(b)(1).  and  101.3.  The  Commission 
recently  revised  these  rules  to  forbid  the 
use  of  prohibited  funds  and  funds  in 
excess  of  the  contribution  limitations  for 
"testing  the  waters "  activities.  See  50  FR 
25698  (June  21. 1985). 

The  Commission  will  need  to  consider 
whether  the  questions  that  have  been 
raised  by  the  use  of  undisclosed  funds 
would  impact  on  other  provisons  of  its 
regulations.  The  results  of  the 
Commission's  inquiry  into  this  area 


should  highlight  those  activities 
conducted  by  political  committees  and 
individuals  where  potential  problems 
exist  and  possible  solutions  to  these 
problems.  This  examination  will 
facilitate  the  Commission's 
determination  of  what,  if  any,  revisions 
of  its  rules  is  necessary  to  address  the 
use  of  undisclosed  funds  to  influence 
federal  elections. 

4.  Questions  Raised  for  Comment 

To  assist  the  Commission  in  assessing 
the  need  for  a  rulemaking  regarding  the 
use  of  undisclosed  funds  to  influence 
federal  elections,  comment  is  sought  in 
the  following  areas.  First,  in  view  of  the 
many  activities  that  raise  similar  issues, 
the  Commission  seeks  comments  on  the 
scope  of  the  problems  raised  by  the  use 
of  undisclosed  funds  to  influence  federal 
elections.  The  Commission  would  like 
information,  for  example,  on  the  extent 
to  which  undisclosed  funds  are  being 
spent  in  a  manner  that  impacts  on 
federal  elections  and,  if  so.  how  this  is 
done.  Comment  is  also  requested  on  the 
extent  to  which  entities  that  are 
prohibited  from  making  contributions  for 
federal  elections,  such  as  corporations, 
labor  organizations,  and  those  who  have 
reached  their  contribution  limits, 
dontate  funds  that  may  ultimately  be 
used  to  influence  federal  elections  and 
whether  this  increases  the  potential  for 
evasion  of  the  contribution  limitations 
and  prohibitions  of  the  Act. 

A  related  topic  on  which  public 
comment  is  sought  concerns  the 
conmiittees  or  other  entities  that  should 
be  affected  by  a  rulemaking  concerning 
the  use  of  undisclosed  funds  to  influence 
federal  elections.  Common  Cause  has 
proposed  regulations,  for  instance,  that 
would  have  a  signiHcant  effect  on  the 
activities  of  candidate  committees  and 
party  committees  operating  on  the 
national  level  and  would  subject  State 
and  local  party  committees,  as  well  as 
other  political  committees  with 
nonfederal  affiliates,  to  increase 
reporting  obligations.  See  Common 
Cause  comment  (Feb.  4. 1985).  Yet,  it  is 
apparent  that  an  even  wider  range  of 
committees  and  organizations  could  be 
affected  by  a  proposed  rulemaking  in 
this  area.  Concerns  similar  to  those 
raised  with  respect  to  party  committees 
have  also  arisen  regarding  activities 
conducted  by  separate  segregated  funds, 
nonconnected  committees  and 
individuals.  The  Commission  requests 
comments  on  whether,  if  undertaken, 
the  rulemaking  should  address  practices 
of  these  entities  or,  alternatively, 
whether  they  should  be  distinguished 
from  party  committees  and  candidate 
committees  that  conduct  activities  on 
the  national  level. 


With  regard  to  the  activities  of 
political  parties,  the  Commission 
requests  comments  on  which  activities, 
if  any,  conducted  by  their  committees 
should  be  reviewed  as  related  to  federal 
elections.  Additionally,  comment  is 
sought  on  what  activities  conducted  by 
party  committees,  particularly  national 
party  committees,  should  be  viewed  as 
sufficiently  unrelated  to  specific  federal 
elections  to  be  considered  general  party 
building. 

B.  Should  the  Conunission  Initiate  a 
Rulemaking? 

The  second  area  on  which  the 
Commission  seeks  comments  concerns 
the  appropriate  courses  of  action  to  be 
taken  to  address  the  issues  raised  by  the 
use  of  "soft  money".  The  use  of 
undisclosed  funds  to  influence  federal 
elections  in  many  instances  has  been 
alleged  to  result  from  the  Commissions' 
interpretation  of  the  statute  as  reflected 
in  its  regulations.  In  view  of  the  issues 
that  have  been  raised  regarding  the 
Commission's  regulations,  the  question 
arises  of  whether  the  Commission 
should  initiate  a  rulemaking  to  address 
some  or  all  of  these  issues. 

Other  options  are  available  to  the 
Commission  should  it  decide  to  resolve 
the  questions  that  have  arisen  in  this 
area.  Upon  reviewing  the  statute  and 
regulations,  the  Commission  could 
determine  that  statutory  revisions  are 
necessary  to  remedy  certain  problems 
raised  by  the  use  of  undisclosed  funds  to 
influence  federal  elections.  The 
Commission  could  decide  in  that  case  to 
make  legislative  recommendations 
advocating  statutory  reforms.  Another 
course  the  Commission  could  take 
would  be  to  resolve  these  issues  as  they 
are  presented  in  the  context  of 
particular  enforcement  matters.  Indeed, 
there  are  those  who  argue  that  the 
enforcement  process  is  the  only  proper 
method  because  the  alleged  practices 
constitute  violations  of  the  Act.  Which, 
if  any,  of  these  courses  of  action  the 
Commission  decides  to  take  will  depend 
upon  the  results  of  a  thorough 
examination  of  the  allegations  that 
undisclosed  funds,  particularly  those  in 
nonfederal  accounts  maintained  by 
political  committees,  are  being  used  to 
influence  federal  elections. 

1.  Current  Regulations 

The  major  issues  that  have  been 
raised  about  the  Commission's 
regulations  have  concerned  those  that 
permit- organizations  that  qualify  as 
political  committees  under  the  Act  to 
maintain  separate  accounts  for  their 
activities  in  connection  with  federal  and 
nonfederal  elections  and  to  allocate 
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expenses  for  these  activities.  Section 
102.5(a)  of  the  Commission's  regulations 
provides  an  organization  that  qualifies 
as  a  political  committee  under  the  Act 
with  the  option  of  having  separate 
accounts  for  its  activities  in  connection 
with  federal  and  state  and  local 
elections.  11  CFR  102.5(a).  While  the  Act 
requires  political  committees  to  report 
all  receipts  and  disbursements,  2  U.S.C. 
434(b)2)  and  434(b)(4).  the  Commission's 
regulations  do  not  subject  an 
organization  with  separate  federal  and 
nonfederal  accunts,  as  a  whole,  to 
reporting  requirements.  Rather,  under 
§  102.5(a).  only  its  federal  account  is 
considered  a  political  committee  subject 
to  the  reporting  requirements  of  the  Act. 
Although  state  laws  may  require 
reporting  of  nonfederal  activity  to  a 
state  office,  a  committee's  nonfederal 
activity  is  not  reported  to  the 
Commission  nor  is  its  nonfederal 
account  subject  to  the  Act's  contribution 
limitations  and  prohibitions.  The  lack  of 
centralized  disclosure  of  funds  in  a 
nonfederal  account  has  thus  been  said 
to  result  from  the  Commission's  not 
requiring  a  committee  with  separate 
accounts  to  report  receipts  and 
disbursements  for  its  nonfederal 
account. 

Moreover,  the  Commission's 
regulations  allowing  committees  to 
allocate  their  expenses  between  their 
federal  and  nonfederal  activities  have 
also  raised  questions  concerning  the  use 
of  unreported  funds.  Section  106.1(e),  for 
example,  provides  political  committees 
with  the  option  of  allocating 
administrative  expenses  between  their 
federal  and  nonfederal  accounts  "on  a 
reasonable  basis  in  proportion  to  the 
amount  of  funds  spent  on  federal  and 
nonfederal  elections  or  on  some  other 
reasonable  basis."  Commission 
regulations  also  permit  party 
committees  conducting  exempt  activities 
to  allocate  the  costs  between  the  federal 
and  nonfederal  candidates  involved, 
requiring  only  the  portion  of  the  costs 
attributable  to  Federal  candidates  to  be 
paid  with  funds  subject  to  the 
limitations  and  prohibitions  of  the  Act. 
See  11  CFR  100.7  (b)(15)(ii).  (b)(16).  and 
(b)(17)(ii);  11  CFR  100.8  (b)(16)(ii).  (b)(17) 
and  (b)(18)(ii).  In  addition,  party 
committees  have  been  allowed  to 
allocate  their  expenses  for  get-out-the- 
vote  and  voter  registration  drives 
conducted  in  connection  with  federal 
and  State  and  local  elections  as  general 
administrative  expenses.  See  AOs  1978- 
10. 1978-28  and  1978-50.  The  potential 
for  political  committees  to  evade  the 
contribution  limitations  and  prohibitions 
and  subsidize  their  political  activities  in 
federal  elections  with  prohibited  funds 


has  been  alleged  to  stem  from  the   . 
Commission's  permitting  allocation  of 
expenses  for  federal  and  nonfederal 
activities. 

Problems  have  also  arisen  regarding 
the  application  of  these  regulations, 
particularly  those  governing  allocation. 
It  has  been  contended  that  committees 
are  using  methods  to  allocate  their 
expenses  between  federal  and 
nonfederal  accounts  which  neither 
accurately  reflect  the  effect  that  a 
particular  activity  has  on  federal 
elections  nor  indicate  what  is  spent  for 
nonfederal  elections.  5ee,  e.g.,  MUR 
1766.  Thus,  questions  have  been  raised 
regarding  whether  the  current 
regulations  provide  sufficient  guidance 
to  insure  uniformity  as  to  how  expenses 
should  be  allocated.  Concerns  have  also 
been  expressed  that  the  present 
regulations  do  not  permit  effective 
monitoring  of  allocation  methods  since 
committees  are  not  required  to  disclose 
the  amount  of  nonfederal  activity  or  the 
allocation  method  used.  Indeed,  the 
current  regulations  do  not  reflect  all  of 
the  methods  the  Commission  has 
approved  for  allocating  expenses 
between  federal  and  nonfederal 
accounts.  In  several  advisory  opinions, 
the  Commission  has  permitted 
committees  to  use  various  allocation 
methods,  determining  that  these 
methods  allocated  the  expenses  on  a 
reasonable  basis.  See,  e.g.,  AOs  1978-28, 
1978-50, 1978-102  and  1982-5.  See  also 
Re:  AOR  1976-72.  The  Commision  has 
also  required  generally  that  federal 
offices  be  given  proportionately  more 
weight  in  allocating  expenses  incurred 
for  activities  involving  federal  and 
nonfederal  candidates.  AO  1976-72. 
None  of  these  opinions  are  reflected  in 
the  Commission's  regulations. 

In  prescribing  rules  to  cover 
committees  that  conduct  activities  with 
respect  to  both  federal  and  nonfederal 
elections,  the  Commission  sought  to  Bll 
a  void  resulting  from  the  lack  of  a 
statutory  provision  governing  the 
various  election  activities  of  these 
committees.  The  Commission's 
regulations  attempt  to  provide  a  method 
for  separating  permissible  and 
impermissible  federal  contributions  and 
to  allow  a  political  committee  active  in 
federal  and  nonfederal  elections  to  limit 
the  extent  to  which  its  nonfederal  funds 
would  be  subject  to  the  requirements  of 
the  Act.  In  this  respect,  the  regulations 
relieve  the  reporting  obligations  of  these 
committees.  When  these  regulations 
were  initially  promulgated,  they  were 
intended  to  apply  to  an  area  of  activity 
thought  to  have  little,  if  any,  relevance 
to  federal  elections.  Now  there  appears 
to  be  a  significant  rise  in  the  amount  of 


money  raised  for  use  in  nonfederal 
elections,  particularly  by  national  level 
committees  and  organizations.  Thus, 
there  has  been  an  increase  in  the 
potential  for  these  funds  to  be  used  in 
ways  that  influence  federal  elections. 

2.  Issues  Raised  by  Potential 
Rulemaking 

Because  of  the  incresed  potential  for 
the  use  of  undisclosed  funds  that  may 
include  prohibited  contributions  to 
influence  federal  elections,  it  may  be 
necessary  for  the  Commission  to  take 
action  to  address  this  area.  Rulemaking 
may  be  the  most  appropriate  vehicle 
should  the  Commission  determine  to 
address  in  a  prospective  fashion  the 
questions  raised  by  the  use  of 
unreported  funds  to  influence  federal 
elections.  The  Commission's  regulations 
could  be  amended  in  this  regard  along 
the  lines  proposed  by  Common  Cause  to 
require  reporting  of  funds  in  nonfederal 
accounts  and  the  amount  of 
expenditures  allocated  to  nonfederal 
elections.  Other  provisions  of  the 
regulations  could  also  be  revised  to 
change  the  rules  governing  allocation  of 
expenses  and  party  building  activities. 

Several  issues  would  arise  should  the 
Commission  decide  to  initiate  a 
rulemaking.  First,  the  extent  to  which 
the  Commission  should  revise  its 
regulations  may  depend  upon  the  impact 
that  a  particular  activity  has  on  federal 
elections.  The  Commission  has  the 
authority  to  establish  the  reporting 
requirements,  within  the  framework  of 
the  Act,  of  organizations  that  qualify  as 
political  committees.  The  current 
regulations  are  based  upon  this 
authority.  However,  there  are  those  who 
have  asserted  that  the  Commission  does 
not  have  jurisdiction  over  nonfederal 
accounts  maintained  by  political 
committees  because  these  funds  have  an 
insufficient  link  to  federal  elections. 
Similarly,  some  contend  that  activities 
such  as  party  building  do  not  have  a 
direct  influence  on  federal  elections.  The 
results  of  this  inquiry  must  be  examined 
to  determine  the  extent  to  which  a 
regulatory  revision  concerning 
undisclosed  funds  used  to  influence 
federal  elections  is  within  the  extensive 
rulemaking  authority  accorded  to  the 
Commission  by  the  statute. 

Alternatively,  or  with  respect  to 
certain  activities,  the  Commission  could 
determine  that  its  regulations  are 
mandated  by  the  statute  and  that  a 
legislative  measure  is  necessary  to 
resolve  the  issues  raised  by  the  use  of 
undisclosed  funds  to  affect  federal 
elections.  If  such  a  determination  were 
made,  the  Commission  would  then  have 
to  decide  whether  to  make  legislative 
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recommendations  to  Congress  seeking 
statutory  revisions  to  address  the  use  of 
undisclosed  funds  to  influence  federal 
elections. 

Another  issue  that  would  be 
examined  in  deciding  whether  to  initiate 
a  rulemaking  concerns  the  extent  to 
which  the  Act  preempts  stale  law 
regarding  funds  ostensibly  raised  for  use 
in  nonfederal  elections.  The  Act  and 
Commission  regulations  specify  that  the 
Act  supersedes  and  preempts  state  law 
in  certain  instances  when  an  election 
activity  is  governed  by  both  FECA  and 
state  law.  2  U.S.C.  453: 11  CFR  108.7  (a) 
and  (b).  The  provisions  of  the  Act  and 
regulations  governing  the  registration 
and  reporting  obligations  of  political 
committees  supporting  federal 
candidates  have  been  found  to  preempt 
state  law.  See.  e.g..  AO  1978-80.  As  a 
result  of  its  inquiry  into  the  use  of 
undisclosed  funds  to  affect  federal 
elections,  the  Commission  could  decide 
that  certain  activities  not  currently 
covered  under  the  regulations  fall  within 
the  scope  of  its  jurisdiction  over  political 
committees  and  prescribe  rules  to 
govern  these  activities.  The  Commission 
would  have  to  consider  the  extent  to 
which  relevant  state  law  would  be 
preempted  by  a  rulemaking  of  this 
nature. 

3.  Questions  Raised  for  Comment 

Comment  is  sought  on  whether  a 
rulemaking  would  be  consistent  with  the 
Commission's  authority  under  the  Act. 
The  Commission  requests  comments  on 
whether  there  is  sufficient  impact  on 
federal  elections  for  it  to  regulate  funds 
not  currently  subject  to  reporting 
requirements  that  may  be  used  with 
respect  to  federal  elections. 
Furthermore,  the  Commission  seeks 
comments  on  the  extent  to  which  a 
rulemaking  would  raise  issues  involving 
possible  preemption  of  state  law. 
Comments  are  also  requested  on 
whether  legislation  is  necessary  to 
resolve  any  of  the  issues  that  have 
arisen  concerning  activities  involving 
the  use  of  undisclosed  funds  to  influence 
federal  elections  and,  if  so,  whether  the 
Commission  should  seek  statutory 
reform  to  address  these  issues. 

Finally,  the  Commission  also  seeks 
comments  on  the  areas  in  which  its 
regulations  could  be  revised  should  it 
decide  to  initiate  a  rulemaking  to 
address  the  issues  raised  by  the  use  of 
undisclosed  funds  to  influence  federal 
elections.  A  number  of  suggestions  have 
been  made  regarding  possible  revisions 
to  the  Commission's  regulations.  For 
instance,  in  its  supplemental  statement 
of  February  4. 1985,  Common  Cause 
proposed  specific  amendments  to  the 
Commission's  regulations  to  establish 


reporting  requirements  for  nonfederal 
accounts  maintained  by  national  level 
political  party  committees  and  specific 
rules  for  allocation  of  expenses  between 
federal  and  nonfederal  accounts.  There 
are  several  other  options  available  to 
the  Commission  if  it  decides  to  revise  its 
regulations  regarding  the  use  of 
undisclosed  funds  to  influence  federal 
elections.  Suggestions  of  other  possible 
regulatory  revisions  that  could  be  made 
to  address  the  use  of  undisclosed  funds 
to  influence  federal  elections  are 
welcomed. 

Dated:  December  12.  1985. 
|ohn  Warren  McGarry, 

Chairman.  Federal  Election  Commission. 
|FR  Doc.  85-29809 -Filed  12-17-85;  8:45  amj 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  606 

Enforcement  of  Nondlscrlnrtlnation  on 
the  Basis  of  Handicap 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  regulation 
provides  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  the  programs  or  activities 
conducted  by  the  Farm  Credit 
Administration. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  February  17, 
1986.  Comments  should  refer  to  specific 
sections  in  the  regulation. 
ADDRESSES:  Comments  should  be  sent 
Ao  Donald  E.  Wilkinson.  Governor.  Farm 
Credit  Adminstration,  1501  Farm  Credit 
Drive.  McLean,  Virginia  22101-5090. 
Comments  received  will  be  available  for 
public  inspection  in  the  Office  of  the 
Diractor.  Congressional  and  Public 
Affairs  Division.  8.00  a.m.  to  4:30  p.m. 
Copies  of  this  notice  will  be  available  on 
tape  or  reader  services  will  be  provided 
for  those  with  impaired  vision.  They 
may  be  obtained  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  L.  Norton.  Senior  Attorney.  Office 
of  General  Counsel.  Farm  Credit 
Adminstration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090.  (703)  883- 
4020. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 


amended  (29  U.S.C.  794).  as  it  applies  to 
program  or  activities  of  the  Farm  Credit 
Administration  (FCA).  As  amended  by 
the  Rehabilitation.  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978  (Sec. 
119,  Pub.  L.  95-602,  92  Stat.  2982).  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that: 

No  otherwise  qualified  handicapped 
individual  in  the  United  States.  '   *  *  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  In,  be  denied  the 
benfits  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  nnancial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 
(29  U.S.C.  794)  (amendment  italicized). 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
'this  proposed  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  Part  41  (section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  finanicial 
assistanace.  124  Cong.  Rec.  13,901  (1978) 
(remarks  of  Rep.  Jeffords):  124  Cong. 
Rec.  E2668.  E2670  (daily  ed.  May  17. 
1978):  id.  124  Cong.  Rec.  13.897  (remarks 
of  Rep.  Brademas):  id.  38.552  (remarks  of 
Rep.  Sarasin). 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of^prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995.  3 
^FR  1980  Comp..  p.  298)  and  distributed 
to  Executive  agencies. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  under 
Executive  Order  12067  (43  FR  28967.  3 
CFR  1978  Comp..  p.  206).  It  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12291  (46  FR  13193.  3  CFR.  1981 
Comp.,  p.  127):  therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 
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This  regulation  does  not  have  an 
impact  on  small  entities.  It  is  not, 
therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-«12). 

Section-by-Seclion  Analysis: 

Section  6065.601    Purpose. 

Section  606.601  states  the  purpose  of 
the  proposed  rule,  which  is  to  effectuate 
section  119  of  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  executive 
agencies  or  the  United  States  Postal 
Service. 

Section  606.602    Application. 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
agency.  Generally,  the  "programs  and 
activities"  of  the  FCA  are  the  regulation, 
supervision,  and  examination  of  Farm 
Credit  System  institutions,  and  as  such 
do  not  involve  the  direct  provision  of 
benefits  and  services  to,  or  participation  . 
by,  members  of  the  public.  Members  of 
the  public  can  avail  themselves  of  the 
following  "programs  and  activities" 
which  constitute  the  "programs  and 
activities"  of  the  FCA  for  purposes  of 
this  regulation: 

(a)  Attending  open  meetings  of  the 
Federal  Farm  Credit  Board. 

(b)  Making  inquiries  or  filing 
complaints. 

(c)  Using  the  FCA  library  in  McLean, 
Virginia. 

(d)  Seeking  employment  with  the  FCA. 

(e)  Attending  any  meeting,  conference, 
seminar,  or  other  program  open  to  the 
public. 

This  regulation  does  not  apply  to  the 
institutions  that  are  supervised, 
regulated,  or  examined  by  the  FCA. 

Section  606.603     Definitions. 

"Agency."  For  purposes  of  this 
regulation  "agency"  means  the  Farm 
Credit  Administration. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  benefit 
from  the  agency's  activities.  The 
definition  provides  examples  of 
commonly  used  auxiliary  aids.  Although 
auxiliary  aids  are  required  explicitly 
only  by  §  606.660(a)(1).  they  may  also  be 
necessary  to  meet  other  requirements  of 
the  regulation. 


"Complete  complaint."  The  definition 
of  "complete  complaint"  enables  the 
agency  to  determine  the  beginning  of  its 
obligation  to  investigate  a  complaint 
[see  §  606.670(d)). 

"Facility."  The  defmition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f),  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted  to  clarify  its  coverage.  The 
phrase,  "or  interest  in  such  property."  is 
deleted,  because  the  term  "facility."  as 
used  in  this  regulation,  refers  to 
structures  and  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
the  regulation  applies  to  all  programs 
and  activities  conducted  by  the  agency 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  agency.  The  term  "facility"  is  used  in 
§§  606.649,  606.650,  and  606.670(f). 

"Handicapped  person."  The  definition 
of  "handicapped  person"  is  identical  to 
the  definition  appearing  in  the  section 
504  coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31). 

"Qualified  handicapped  person."  The 
definition  of  "qualified  handicapped 
person"  is  a  revised  version  of  the 
definition  appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.32).  Under 
this  definition,  a  qualified  handicapped 
person  is  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in  the 
program  or  activity. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  to  all  programs  or 
activities  conducted  by  the  agency. 

Section  606.610    Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  1  year  of  the  effective 
date  of  this  regulation.  The  process  shall 
include  consultation  with  interested 
persons,  including  consultation  with 
handicapped  persons  or  organizations 
representing  handicapped  persons.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
handicapped  persons  that  promotes 
both  effective  and  efficient 
implementation  of  section  504. 

Section  606.611    Notice. 

Section  606.611  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants. 


beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  606.630    General  prohibitions 
against  discrimination. 

Section  606.630  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
§  606.630  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
section  of  the  regulation.  Whenever  the 
agency  has  violated  a  provision  in  any 
of  the  subsequent  sections,  it  has  also 
violated  one  of  the  general  prohibitions 
found  in  §  606.630.  When  there  is  no 
applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  agency  may  not  refuse  to 
provide  a  handicapped  person  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  its  activities  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  (e.g^ 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  program  or  activity 
in  question. 

Section  504,  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
presentation  if  the  facilities  in  which  the 
presentation  is  conducted  are 
inaccessible.  Paragraph  (b)(l)(iii), 
therefore,  requires  that  the  opportunity 
to  participate  or  benefit  afforded  to  a 
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handicapped  person  be  as  effective  as 
that  afforded  to  others.  The  later 
sections  on  program  accessibility 
(§§  606.650-651)  and  communications 
(§  606.660)  are  specific  applications  of 
this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  conduct  its  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons, 
paragraph  (b)(l)(iv).  in  conjunction  with 
paragraph  (d).  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  they  are 
necessary  to  provide  handicapped 
persons  with  an  equal  opportunity  to 
participate  in  or  benefit  from  the 
agency's  programs  or  activities. 
Paragraph  (b)(l)(iv)  requires  that 
different  or  separate  aids,  benefits,  or 
services  may  be  provided  only  when 
necessary  to  ensure  that  acces  to  that 
activity  by  handicapped  persons  is  as 
effective  as  the  access  provided  to 
others.  Even  when  separate  or  different 
aids,  benefits,  or  services  would  be 
more  effective,  paragraph  (b)(2) 
provides  that  a  qualified  handicapped 
person  still  has  the  right  to  choose  to 
participate  in  the  program  that  is  not 
designed  to  accommodate  handicapped 
persons. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
handicapped  person  the  opportunity  to 
participate  as  a  member  of  a4)lanningor 
advisorj'  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  other  receiving 
any  aid.  benefit,  or  service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  handicapped 
person  access  to  the  agency's  programs 
or  activities.  The  phrase  "criteria  or 
methods  of  administration"  refers  to 
official  written  agency  policies  and  the 
actual  practices  of  the  agency.  This 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
handicapped  persons  an  effective 
opportunity  to  participate. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in 
§  606.630(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
agency.  Paragraph  (b)(4)  does  not  apply 
to  construction  of  additional  buildings  at 
an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  of  procurement 
contractors,  from  using  criteria  that 


subject  qualified  handicapped  persons 
to  discrimination  on  the  basis  of 
handicap. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  handicapped  persons  or  a 
given  class  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 

Sect/on  606.640    Employment. 

Section  606.640  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  Executive  agencies. 
This  regulation  is  in  accord  with  a 
decision  of  the  Fifth  Circuit  that  holds 
that,  despite  the  resulting  overlap  of 
courage  with  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791).  Congress  intended  section  504  to 
cover  the  employment  practices  of 
Executive  agencies.  The  court  also  held 
that  in  order  to  give  effect  to  both 
sections  504  and  501,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  section  504 
complaints.  Prew/W  V.  United  States 
Postal  Service.  662  F.2d  292  (5th  Cir. 
1981).  Consistent  with  that  decision,  this 
section  provides  that  the  standards, 
requirements,  and  procedures  of  section 
501  of  the  Rehabilitation  Act,  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  Part  1613.  shall  be 
those  applicable  to  employemnt  in 
federally  conducted  programs  or 
activities.  In  addition  to  this  section. 
§  606.670(b)  of  this  regulation  specifies 
that  the  agency  will  use  the  existing 
EEOC  procedures  to  resolve  allegations 
of  employment  discrimination. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employemnt  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (43  PR  2897,  3  CFR  1978 
Comp.,  p.  206).  Under  this  authority,  the 
EEOC  establishes  Govemmentwide 
standards  on  nondiscrimination  in 
employment  on  the  basis  of  handicap. 

Suction  606.649    Program 
Accessibility:  Discrimination 
prohibited. 

Section  606.649  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  §§  606.650  and  606.651. 

Section  606.650    Program 
accessibility:  Existing  facilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.56-.58).  with  certain 
modifications.  Thus.  §  606.650  requires 
that  the  agency's  program  of  activities, 
when  viewed  in  their  entirety,  be  readily 


accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 
facilities  acces5ible'(§  606.650(a)(1)). 
However,  §  606.650,  unlike  28  CFR 
41.56-.57,  places  explicit  limits  on  the 
agency's  obligation  to  ensure  program 
accessibility  (§  606.650). 

Paragraph  (a)(2]  generally  codified 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 
in  the  nature  of  its  program  or  activities 
or  in  undue  financial  and  administrative 
burders.  A  similar  limitation  is  provided 
in  S  606.660(d).  This  provision  is  based 
on  the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g..  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis  (APTA), 
655  F.2d  1272  (D.C.  Cir.  1981).  Thus,  in 
APTA  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  applied  the  Davis  language  and 
invalidated  the  section  504  regulations 
of  the  Department  of  Transportation. 
The  court  in  APTA  noted  "that  at  some 
point  a  transit  system's  refusal  to  take 
modest,  affirmative  steps  to 
accommodate  handicapped  persons 
might  well  violate  section  504.  But 
DOT'S  rules  do  not  mandate  only 
modest  expenditures.  The  regulations 
require  extensive  modifications  of 
existing  systems  and  impose  extremely 
heavy  financial  burdens  on  local  transit 
authorities."  655  F.2d  at  1278. 

The  inclusion  of  paragraph  (a)(2)  is  an 
effort  to  conform  the  agency's  regulation 
implementing  section  504  to  the  Supreme 
Court's  interpretation  of  the  statute  in 
Davis  as  well  as  to  the  decisions  of 
lower  courts  following  the  Davis 
opinion.  This  paragraph  acknowledges, 
in  light  of  recent  case  law.  that  in  some 
situations,  certain  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
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such  extensive  costs  and  administrative 
burdens,  that  the  refusal  to  undertake 
the  accommodcitions  is  not 
discriminatory.  The  failure  such  a 
provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  handicapped  persons.  Although  the 
agency  is  not  required  to  take  actions 
that  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  program  or 
activity  or  in  undue  financial  and 
administrative  burdens,  it  nevertheless 
must  take  any  other  steps  necessary  to 
ensure  that  handicapped  persons 
receive  the  benefits  and  services  of  the 
federally  conducted  program  or  activity. 

It  is  our  view  that  compliance  with 
§  606.65U(a)  would  in  most  cases  not 
result  in  undue  financial  and 
administrative  burdens  on  the  agency. 
In  determining  whether  financial  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  opration  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 
compliance  with  S  606.650(a)  would 
fundamentally  alter  the  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons>  for 
reaching  that  conclusion.  Any  person 
who  belives  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  §  606.670. 

Paragraph  (b)  suggests  some  methods 
by  which  program  accessibility  may  be 
achieved  including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provisions  of 
aides.  In  choosing  among  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  will  provide  services  in  the 
most  integrated  setting  appropriate  to 
the  needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  these  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible. 

Paragraphs  (c)  and  (d]  establish  time 
periods  for  complying  with  the 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b).  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  3  years  after  the 
effective  date  of  this  regulation.  Where 


structural  modifications  are  required,  a 
transition  plan  shall  be  developed 
within  6  months  of  the  effective  date  of 
this  regulation.  Aside  from  structural 
changes,  all  other  necessary  steps  to 
achieve  compliance  shall  be  taken 
within  60  days. 

Section  606.651    Accessibility:  New 
construction  and  alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504,  section  502  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  792),  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  606.651 
provides  that  those  buildings  that  are 
constructed  or  altered  by.  on  behalf  of, 
or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 
readily  accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  41  CFR  101-19.600  to  101-19.607 
(1982).  This  standard  was  promulgated 
pursuant  to  the  Architectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157).  We  believe  that  it  is  appropriate 
to  adopt  the  existing  Architectural 
Barriers  Act  standard  for  section  504 
compliance  because  new  and  altered 
buildings  subject  to  this  regulation  are 
also  subject  to  the  Architectural  Barriers 
Act  and  because  adoption  of  the 
standard  will  avoid  duplicative  and 
possibly  inconsistent  standards. 

Existing  building  leased  by  the  agency 
after  the  effective  date  of  this  regulation 
are  not  required  to  meet  the  new 
construction  standard.  They  are  subject, 
however,  to  the  requirements  of 
§  606.650. 

Section  606.660     Communications. 

Section  606.660  requries  the  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  and  members 
of  the  public.  These  steps  shall  include 
procedures  for  determining  when 
auxiliary  aids  are  necessary  under 
§  606.660(a)(1)  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in  and  enjoy  the  benefits  of 
the  agency's  program  or  activity.  They 
shall  also  include  an  opportunity  for 
handicapped  persons  to  request  the 
auxiliary  aids  of  their  choice.  This 
expressed  choice  shall  be  given  primary 
consideration  by  the  agency  (§  606.660). 
The  agency  shall  honor  the  choice 
unless  it  can  demonstrate  that  another 
effective  means  of  communication  exists 
or  that  use  of  the  means  chosen  would 
not  be  required  under  §  606.660(d).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  supra,  preamble 
§  606.650).  Unless  not  required  by 
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§  606.660(d),  the  agency  shall  provide 
auxiliary  aids  at  no  cost  to  the 
handicapped  person. 

It  is  our  view  that  compliance  with 
§  606.660  would  in  most  cases  not  result 
in  undue  financial  and  administrative 
burdens  on  the  agency.  In  determining 
whether  nnancial  and  administrative 
burdens  are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
§  606.660  would  fundamentally  alter  the 
nature  of  a  program  or  activity  or  would 
result  in  undue  fmancial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  S  606.670. 

in  some  circumstances,  a  notepad  and 
written  materials  may  be  sufTicient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  in  complex  or 
exchanged  for  a  lengthy  period  of  time 
(e.g.,  a  meeting)  or  where  the  hearing- 
impaired  person  is  not  skilled  in  spoken 
or  written  language.  Then,  a  sign 
language  interpreter  may  be 
appropriate.  For  vision-impaired 
persons,  effective  communication  mi^t 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  make 
clear  to  the  public:  (1)  The 
communications  services  it  offers  to 
afford  handicapped  persons  an  equal 
opportunity  to  participate  in  or  benefit 
from  its  programs  or  activities.  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  That  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
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not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  (§  606.660  (a)(l)(ii)).  For  example, 
the  agency  need  not  provide  eye  glasses 
or  hearing  aids  to  handicapped  persons. 
Similarly,  the  regulation  does  not 
require  the  agency  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  handicapped 
persons  concerning  accessible  services, 
activities,  and  facilities.  Paragraph  (c) 
requires  to  provide  signage  at 
inaccessible  facilities  that  directs  users 
to  locations  with  information  about 
accessible  facilities. 

Section  606.670    Compliance 
procedures. 

Paragraph  (a]  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

The  agency  is  required  to  accept  and 
'  investigate  all  complete  complaints 
(S  606.670(d)).  It  it  determines  that  it 
does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
Government  (5  606.670(e)). 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
or  section  504  was  designed, 
constructed,  or  altered  in  a  manner  that 
does  not  provide  ready  access  and  use 
to  handicapped  persons. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appear 
(§  606.670(g)).  One  appeal  within  the 
agency  shall  be  provided  (§  606.670(1)). 
The  appeal  will  not  be  heard  by  the 
same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance  (5  606.670(1)). 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 


List  of  Subjects  in  12  CFR  Part  606 

Blind.  Civil  rights,  Deaf,  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination.  Physically 
handicapped. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  VI.  Title  12.  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  Part  606  as 
follows: 

PART  606— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FARM  CREDIT  ADMINISTRATION 

Sec. 

606.601  Purpose. 

606.602  Application. 

606.603  Deflnitions. 
606.604-606.609     (Reserved). 

606.610  Self-evaluation. 

606.611  Notice. 
606.612-606.629     |Re8erved|. 
606.630    General  prohibitions  against 

discrimination. 
606.631-606.639     (Reserved) 
606.640    Employment. 
606.641-606.648    (Reserved) 

606.649  Program  accessibility: 
Discrimination  prohibited. 

606.650  Program  accessibility:  Existing 
facilities. 

606.651  Program  accessibility:  New 
construction  and  alterations. 

606.652-606.659     (Reserved) 
606.660    Communications. 
606.661-606.669    (Reserved) 
606.670    Compliance  procedures. 
606.671-606.999     (Reserved) 

Authority:  29  U.S.C.  794. 

§  606.601    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

§606.602    Appljcantion. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency. 
Generally,  the  "programs  and  activities" 
of  the  Farm  Credit  Administration  are 
regulation,  supervision,  and  examination 
of  Farm  Credit  System  institutions,  and, 
as  such,  do  not  involve  the  direct 
provision  of  benefits  and  services  to,  or 
participation  by,  members  of  the  public. 
Members  of  the  public  can  avail 
themselves  of  the  following  "programs 
and  activities"  which  constitute  the 
"programs  and  activities"  of  the  FCA 
purposes  of  this  regulation: 


(a)  Attending  open  meetings  of  the 
Federal  Farm  Credit  Board. 

(b)  Making  inquiries  or  Hling 
complaints. 

(c)  Using  the  FCA  library  in  McLean, 
Virginia. 

(d)  Seeking  employment  with  FCA. 

(e)  Attending  any  meeting,  conference, 
seminar,  or  other  program  open  to 
public. 

This  regulation  does  not  apply  to  the 
institutions  that  are  supervised, 
regulated,  or  examined  by  the  FCA. 

§  606.603    Definitions. 
For  purposes  of  this  part,  the  term — 

(a)  "Agency"  means  the  Farm  Credit 
Administration. 

(b)  "Assistant  Attorney  General" 
means  the  Assistant  Attorney  General, 
Civil  Rights  Division,  United  States 
Department  of  Justice. 

(c)  "Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities,  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers.  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters, 
notetakers,  written  materials,  and 
other  similar  services  and  devices. 

(d)  "Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  actions  in 
sufficient  detail  to  inform  the  agency  of 
the  nature  and  date  of  the  alleged 
violation  of  section  504.  It  shall  be 
signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

(e)  "Facihty"  means  all  or  any  portion 
of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  rolling  stock 
or  other  conveyances,  or  other  real  or 
personal  property. 

(f)  "Handicapped  person"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase — 

(1)  "Physical  or  mental  impairment" 
includes — 


(i)  Any  physiological  disorder  or 
conditions,  cosmetic  disflgureroent,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal:  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  oneself, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4]  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment:  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (f)(1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

(g)  "Qualified  handicapped  person" 
means  a  qualified  handicapped  person 
who  meets  the  essential  eligibility 
requirements  for  participation  in  the 
program  or  activity  by  the  agency. 

(h)  "Section  504"  means  section  504  of 
the  Rehabilitation  Act  of  1973  (Pub-  L. 
93-112,  87  Stat.  394  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat.  1617),  and  the  Rehabilitation, 
Comprehensive  Services,  and  Develop- 
mental Disability  Amendment  of  1978 
(Pub.  L.  95-602,  92  Stat.  2955). 


§§606.604-606.609    [RCMTVM] 

§606.610    S«lf-«valiiation. 

(a)  The  agency  shall,  within  1  year  of 
the  effective  date  of  this  part,  evaluate, 
with  the  assistance  of  interested 
persons,  including  handicapped  persons 
or  organizations  representing 
handicapped  persons,  its  current 
policies,  and  the  effects  thereof,  that  do 
not  or  may  not  meet  the  requirements  of 
this  part,  and,  to  the  extent  modification 
of  any  such  policies  and  practices  is 
required,  the  agency  shall  proceed  to 
make  the  necessary  modifications. 

(b)  The  agency  snail,  for  at  least  3 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  list  of  interested  persons 
consulted; 

(2)  A  description  of  areas  examined 
and  problems  identified;  and 

(3)  A  description  of  any  modifications 
made. 

§606.611    Notki*. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  agency  head 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  this 
regulations. 

§§606.612-606.629    [RMWV«d] 

§  606.630    General  prohibitions  against 
discrimination. 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  of  the  agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not,  directly 
or  through  contractual  or  other 
arrangements,  on  the  basis  of 
handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  activity,  aid,  benefit, 
or  service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  quahfied  handicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  or 


to  gain  the  same  benefit,  as  that 
provided  to  others;  or 

(iv)  Provide  different  or  separate  aid, 
benefit,  or  service  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aids,  benefits,  or  services  that  are 
as  effective  as  those  provided  to  others. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not.  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  or 
otherwise  subject  them  to 
discrimination;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 

{>erson8  from  the  benefits  of  a  program 
imited  by  Federal  statute  or  Executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
persons  is  not  prohibited  by  this  part. 

(d)  The  agency  shall  conduct  its 
activities  in  the  most  integrated  setting 
appropriate  to  the  needs  of  qualified 
handicapped  persons. 

§§606.631-606.639    (Rsservadl 

§606.640    Emptoymsnt 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicapped,  be 
subject  to  discrimination  in  employment 
under  any  program  or  activity  conducted 
by  the  agency.  The  definitions, 
requirements,  and  procedures  of  section 
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501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791).  as  established  in  29  CFR 
Part  1613,  shall  apply  to  employment  by 
the  agency. 

.§§606.641-606.648    [RmwymI] 

$606,649    Program  accessibility: 
Discrimination  prohibitsd. 

Except  as  otherwise  provided  in 
§§  606.650  and  606.651,  no  qualiHed 
handicapped  persons  shall,  because  the 
agency's  facilities  are  inaccessible  to  or 
unusable  by  handicapped  persons,  be 
denied  the  benefits  of.  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

9606.650    Program  accessit>iNty:  Existing 
facilities. 

(a)  General.  The  activities  of  the 
agency  shall  be  conducted  in  a  manner 
that,  when  viewed  in  their  entirety, 
provides  ready  accessibility  to  and 
usability  by  handicapped  persons.  This 
paragraph  does  not — 

(i)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by 
handicapped  persons;  or 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  of  the 
activity  or  in  undue  Hnancial  and 
administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
flnancial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  paragraph  (a)  of 
this  section  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  after  considering  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that  handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of  aids 
to  beneficiaries,  home  visits,  delivery  of 
services  at  alternate  accessible  sites, 
alteration  of  existing  facilities  and 


construction  of  new  facilities,  or  any 
other  methods  that  result  in  making  its 
programs  or  activities  readily  accessible 
to  and  usable  by  handicapped  persons. 
The  agency  is  not  required  to  make 
structural  changes  in  existing  facilities 
where  other  methods  are  effective  in 
achieving  compliance  with  this  section. 
The  agency,  in  making  alterations  to 
existing  buildings,  shall  meet 
accessibility  requirements  to  the  extent 
compelled  by  the  Architectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157).  any  regulations  implementing  it. 
In  choosing  among  available  methods 
for  meeting  the  requirements  of  this 
section,  the  agency  shall  give  priority  to 
those  methods  that  provide  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within  60 
days  of  the  effective  date  of  this  part 
except  that  where  structural  changes  in 
facilities  are  undertaken,  such  changes 
shall  be  made  within  3  years  of  the 
effective  date  of  this  part,  but  in  any 
event  as  expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  accessibility,  the 
agency  shall  develop,  within  6  months  of 
the  effective  date  of  this  part,  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes. 
The  plan  shall  be  developed  with  the 
assistance  of  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons.  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specif  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section,  and  if  the  time  period 
of  the  transition  plan  is  longer  than  1 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period; 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared.  i 

9  606.651    Program  accsssitMlty:  N«w 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by.  on 
behalf  of.  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 


altered  so  as  to  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
The  deHnitions.  requirements,  and 
standards  of  the  Architectual  Barriers 
Act  (42  U.S.C.  4151-4157).  as  established 
in  41  CFR  101-19.600  to  101-19.607, 
apply  to  buildings  covered  by  this 
section. 

§§606.652-606.659    (Rassrvsdl 

§  606.660    ConMnunlcations. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  personnel  of  other  Federal  entities 
and  members  of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in  and  enjoy  the  benefits  of 
an  agency  program  or  activity. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessry.  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  persons  by  telephone, 
telecommunications  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  shall  be 
used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accesible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  sinage  at 
a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
beleive  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  this  section  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  after 
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considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  of  such  burdens  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  handicapped 
persons  are  able  to  receive  the  benefits 
and  services  of  the  program  or  activity. 

§§606.661-606.669    [Reserved] 

§  606.670    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  activities 
conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
in  29  CFR  1613  pursuant  to  section  501  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C 
791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Deputy  Governor.  Office  of 
Administration. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
Government  entity. 

(0  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  or 
section  502  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  792),  is  not 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violtion  found;  and 

(3)  A  notice  of  the  right  to  appeal. 


(h)  Appeals  of  the  fmdings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  this  paragraph.  The  agency 
may  extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Deputy  Governor. 
Office  of  Administration,  or  his/her 
designee. 

(j)  The  agency  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  60  days  of  the  receipt  of  the 
request.  If  the  agency  determines  that  it 
needs  additional  information  from  the 
complainant,  it  shall  have  60  days  from 
the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  vfith  the  persmission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
Hnal  determination  may  not  be 
delegated. 

§§606.671-606.999    [Reserved] 
Donald  E.  Wilkinson. 

Governor. 

[PR  Doc.  85-29965  Filed  12-17-65;  8:45  am] 

BILUNO  CODE  STOS-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  8S-AQL-27] 

Proposed  Transition  Area  Revocation, 
Gwlnner,  ND 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking. 

SUMIMARY:  This  notice  proposes  to 
revoke  the  transition  area  currently 
designated  for  Gwinner,  North  Dakota 
and  to  return  the  associated  700-foot 
area  to  a  non-controlled  status. 
DATE:  Comments  must  be  received  on  or 
before  January  20, 1986. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel.  AGL-7,  Attn;  Rules  Docket  No. 
85-AGL-27.  2300  East  Devon  Avenue. 
Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 


East  Devon  Avenue.  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace,  Procedures,  and 
Automation  Branch,  Air  Traffic  Division. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-530.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
telephone  (312)  894-7360. 

SUPPLEMENTARY  INFORMATION:  The 

Gwinner,  North  Dakota  1200-foot  and 
700-foot  transition  areas  were 
established  in  anticipation  that  an 
instrument  approach  procedure  would 
be  developed  for  Gwinner  Municipal 
Airport  and  that  the  areas  would  be 
needed  to  ensure  the  segregation  of 
aircraft  utilizing  the  instrument 
approach  procedure  from  other  aircraft 
operating  imder  Visual  Flight  Rules 
(VFR)  while  in  controlled  airspace.  That 
approach  procedure  was  never 
developed  and  there  is  no  pending 
action  for  any  such  development 
Therefore,  the  700-foot  area  is  neither 
necessary  or  warranted. 

However,  the  controlling  facility  for 
the  area  has  identified  a  requirement  to 
retain  the  1200-foot  designated  airspace 
for  the  area.  Currently,  the  Gwinner 
area  is  excluded  from  the  Britton.  South 
Dakota  1200-foot  transition  area.  A 
change  to  the  Britton  transition  area  to 
eliminate  the  Gwinner  exclusion  would 
provide  the  required  1200-foot  floor  of 
controlled  airspace  in  the  area  after 
revocation  of  the  Gwinner  transition 
area  is  published. 

The  modification  of  the  Britton,  South 
Dakota  Transition  area  to  eliminate  the 
Gwinner  exclusion  is  the  subject  of 
Docket  No.  85-AGL-2a  That  docket 
along  with  this  Gwinner  docket  would 
be  processed  and  charted 
simultaneously  so  as  to  maintain 
continuity  in  the  1200-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  returned  to  a  non- 
controlled  status. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sutunitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
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decisions  on  the  proposal.  Conunents 
are  specirically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
Statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AGL-27."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considerd  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591,  or  by  calling 


(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  designated 
transition  area  for  Gwinner.  ND. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  freqUfent  and 
routine  amendments  are  necessary  to 
keep  thept  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Reguatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


The  Proposed  Amendment 

PART  71— {Amended] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Pari  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10854:  49  U.S.C.  106(g)  (Revised,  Pub.  I.. 
97-449.  January  12. 1983):  14  CFR  11.89. 

§71.181    [Amended! 

2.  By  amending  71.181  as  follows: 

Gtvinner,  ND 
Revoked 

Issued  in  Des  Plaines,  Illinois,  on  December 
4, 1985. 

Monte  R.  Belger, 

Acting  Director,  Great  Lakes  Region. 
[FR  Doc.  29849  Filed  12-17-85:  8:45  am] 
BILLING  CODE  4«10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-AWP-9) 

Proposed  Aiteration  to  the  Honolulu, 
HI,  Terminal  Control  Area 

Correction 

In  FR  Doc.  85-29038  beginning  on  page 
50174  in  the  issue  of  Monday,  December 
9, 1985,  the  following  chart  was 
inadvertently  omitted  from  the  end  of 
the  document. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 
IRegulaUonsNo.  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Withdrawal  of  an 
Application 

AGENCY:  Social  Security  Administration. 

HHa 

ACTION:  Proposed  rule. 

summary:  The  Social  Security 
Administration  proposes  to  amend  its 
regulations  on  withdrawal  of 
applications.  As  a  result  of  the 
recodification  of  20  CFR  404.  Subpart  G 
in  1979,  one  of  the  prerequisites  for 
withdrawal  of  an  application  after  a 
determination  has  been  made  was 
inadvertently  changed.  Prior  to  the 
recodiHcation.  consent  was  needed  from 
benenciaries  already  entitled  if  their 
"entitlement  would  be  rendered 
erroneous."  The  recodincation  altered 
the  regulation  to  state  that  an 
application  may  be  withdrawn  after  a 
determination  has  been  made  on  it  if 
"any  other  person  who  would  lose 
benefits  because  of  the  withdrawal 
consents  in  writing  to  it." 

This  proposed  regulation  would  alter 
the  current  regulation  to  restore  the 
intended  meaning  to  20  CFR 
404.640(b)(2). 

DATE:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  February  18, 1986. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Acting 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between  8.-00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

L,awrence  V.  Oudar,  3-B-4  Operations 
Building.  6401  Security  Boulevard, 
Baltimore.  Maryland  21235,  301-594- 
7459. 

SUPPlfMENTARY  INFORMATION: 

Background 

As  a  result  of  the  recodification  of  20 
CPU  404.  Subpart  G.  one  of  the 


prerequisities  for  withdrawal  of  an 
application  after  a  determination  has 
been  made  was  inadvertently  changed. 
Prior  to  recodification,  consent  was 
needed  from  other  beneficiaries  already 
entitle  if  their  "entitlement  would  be 
rendered  erroneous".  The  recodified 
regulation  states  that  an  application 
may  be  withdrawn  after  a  determinatioa 
has  been  made  on  it  if  "any  other  person 
who  would  lose  benefits  because  of  the 
withdrawal  consents  in  writing  to  it" 
The  change  in  the  scope  of  the  consent 
required  was  not  intended. 

There  are  situations  where 
simultaneously  entitled  children, 
(entitled  on  more  than  one  Social 
Security  earnings  record)  wish  to 
withdraw  their  application  on  the  record 
with  the  higher  primary  insurance 
amount  after  a  determination  has  been 
made  on  it.  By  withdrawing  their 
application,  they  may  become  entitled  to 
a  higher  benefit  amount  on  the  earnings 
record  with  a  lower  primary  insurance 
amount.  However,  the  entitlement  of  the 
simultaneously  entitled  children  causes 
the  family  maximum,  applying  to  all  the 
individuals  entitled  on  the  first  earnings 
record  to  be  higher  than  it  would  be  if 
the  simultaneously  entitled  children 
were  not  entitled  on  that  record.  Thus, 
in  these  circumstances,  the  withdrawal 
of  the  simultaneously  entitled  children's 
application  would  cause  the  family 
maximum  to  be  reduced  which  results  in 
a  decrease  in  monthly  benefits  of  the 
other  individuals  receiving  benefits  on 
that  record.  However,  the  decreased 
monthly  benefits  are  the  amounts  the 
other  individuals  would  have  been 
entitled  to  receive  without  regard  to  the 
entitlement  of  these  children. 

As  a  result  of  the  present  recodified 
regulations,  these  children  must  obtain 
the  consent  of  the  other  individuals 
entitled  on  the  same  earnings  record 
before  the  withdrawal  can  be  approved. 
Often  these  situations  involve  more  than 
one  household,  and  the  simultaneously 
entitled  children  desiring  to  withdraw 
their  application  are  not  able  to  obtain 
the  other  beneficiaries'  consents.  By 
restoring  the  previous  language  of  the 
regulation,  the  other  beneficiaries' 
consent  will  no  longer  be  required 
unless  the  proposed  withdrawal  nullifies 
the  other  beneficiaries'  entitlement. 

Proposed  Change  ■ 

We  propose  to  amend  S  404.640(b)(2) 
to  restore  the  intended  meaning  of  the 
subsection;  that  is,  change  the  section  to 
state  that  an  application  may  be 
withdrawn  after  a  determination  has 
been  made  on  it  if  "any  other  person 
whose  entitlement  would  be  rendered 
erroneous  became  of  the  withdrawal 


consents  in  writing  to  it."  We  wish  to 
eliminate  the  inadvertently  added 
additional  requirement  that  persons 
whose  benefits  are  decreased,  but 
whose  entitlement  is  not  rendered 
erroneous,  also  must  consent  to 
withdrawal. 

Regulatory  Procedures 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291 
and  do  not  meet  any  of  the  criteria  /or  a 
major  regulation  because  there  should 
be  no  significant  cost  in  implementing  or 
maintaining  these  proposed  regulations. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act  , 

.  These  proposed  regulations  impose  no 
new  reporting/recordkeeping 
requirements  subject  to  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.803,  Social  Security- 
Retirement  Insurance) 

List  of  Subjects  in  20  CFR  PART  404 

Administrative  practice  and 
procedure,  Death  Benefits,  Disability 
Benefits,  Old-Age.  Survivors,  and 
Disability  Insurance. 

Dated:  September  17. 1985. 
Martlia  A.  McSteen, 
A  cting  Commissioner  of  Social  Security. 

Approved:  Novemt)er  25, 1985. 
Margaret  M.  Hecicler, 
Secretary  of  Health  and  Human  Services. 

Subpart  G  of  Part  404  of  Chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  404— [AMENDED] 

1.  The  authority  citation  for  Subpart  G 
continues  to  read  as  follows: 

Authority:  Sees.  205  and  1102  of  the  Social 
Security  Act.  53  Stat.  1368.  and  49  Stat..  647; 
Sec  5,  Reorganization  Plan  No..  1  of  1953.  67 
Slat.  631:  42  U.S.C.  405  and  1302  and  5  U.S.C 
Appendix. 

2.  In  S  404.640  paragraph  (b)(2)  is 
revised  to  read  as  follows: 
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§404.640    Withdrawal  Of  an  application. 

(b)  •  •  • 

(2)  Any  other  person  whose 
entitlement  would  be  rendered 
erroneous  because  of  the  withdrawal 
consents  in  writing  to  it.  Written 
consent  for  the  person  may  be  given  by 
someone  who  could  sign  an  application 
for  him  or  her  under  S  404.612;  and 


|FR  Doc.  85-29847  Filed  12-17-85:  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  In 
Argiculture;  Adverse  Effect  Wage  Rate 
for  Montana 

Correction 

In  FR  Doc  85-29279  beginning  on  page 
50311  in  the  issue  of  Tuesday,  December 
10. 1985,  make  the  following  corrections: 

1.  On  page  50311,  in  the  third  column, 
in  the  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  first  linei  "Burening" 
should  read  "Bruening". 

2.  Also  on  page  50311.  in  the  third 
column,  in  the  eighth  line  from  the 
bottom.  "IND"  should  read  "INS". 

3.  Oil  page  50312,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  first  Une.  "set  slow"  should  read 
"set  to  slow". 

4.  Also  on  page  50312.  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  last  line,  "and"  should 
read  "an". 

BIUING  CODE  1S0&41-M 


20  CFR  Part  655 

LatKM-  Certification  Process  for  tfte 
Temporary  Employment  of  Aliens  In 
Agriculture  and  Logging;  Charges  for 
Meals 

Correction 

In  FR  Doc.  85-29280  beginning  on  page 
50313  in  the  issue  of  Tuesday,  December 
10, 1985,  make  the  following  correction: 
On  page  50314.  in  the  third  column,  in 
paragraph  1.,  in  the  Authority,  in  the  last 
line.  "(h)(2)(i)"  should  read  "{h)(3)(i)". 

BIU.INO  CODE  1Mfr-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  700 

I  Docket  No.  a5N-05361 

Cosmetics;  f>roposed  Ban  on  the  Use 
of  Methylene  Chloride  as  an  Ingredient 
of  Aerosol  Cosmetic  Products 

agency:  Food  and  Drug  Administration. 
action:  I>roposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
ban  the  use  of  methylene  chloride  as  an 
ingredient  of  cosmetic  products.  The 
agency  is  proposing  this  action  because 
recent  scientific  studies  have  revealed 
that  inhalation  of  methylene  chlolride 
causes  cancer  in  laboratory  animals. 
These  studies  have  shown  that  the 
continued  use  of  methylene  chloride  in 
cosmetic  products  may  pose  a 
significant  risk  to  the  public  health, 
especially  to  specific  segments  of  the 
population  that  are  continually  exposed 
to  cosmetics  containing  methylene 
chloride.  FDA  is  not  proposing  to  lower 
the  maximum  permitted  residue  level  of 
methylene  chloride  in  decaffeinated 
coffee  because  that  level  is  considered 
to  be  safe. 

DATES:  Comments  by  February  18, 1986. 
The  agency  proposes  that  any  final  rule 
based  on  this  proposal  become  effective 
60  days  after  its  date  of  publication  for 
products  initially  introduced  and 
initially  delivered  for  introduction  into 
interstate  commerce. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
Room  4-62,  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  M.  Taylor,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-300),  Food 
and  Drug  Administration,  200  C  Street 
SW.,  Washington.  DC  20204,  202-485- 
0160. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Methylene  chloride  (CAS  Reg.  No.  75- 
09-2,  dichloromethane]  is  a  colorless, 
volatile  liquid  that  is  used  in  a  variety  of 
consumer  and  industrial  products  as  a 
solvent  and  flame  suppressant  The 
cosmetic  use  of  methylene  chloride  is 
primarily  in  hair  sprays.  In  these 
products,  it  is  used  as  a  solvent  and 
flame  suppressant,  and  because  of  its 
volatility,  it  serves  to  cause  quick  drying 
and  setting  of  the  applied  resin. 


Methylene  chloride  is  also  used  in 
foods  as  an  extraction  solvent  in  the 
processing  of  coffee  beans,  spices,  and 
hops.  When  used  to  decaffeinate  coffee, 
methylene  chloride  is  a  food  additive 
within  the  meaning  of  section  201(8)  of 
the  Federal  Food,  and  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321(s)). 

II.  Carcinogenicity  of  Methylene 
Chloride 

Several  recent  chronic  studies  of 
methylene  chloride  have  raised 
questions  about  the  safety  of  this 
chemical.  The  National  Toxicology 
J*rogram  (NTP)  sponsored  inhalation 
studies  in  rats  and  mice:  the  .National 
Co^ee  Association  (NCA)  sponsored 
drinking  water  studies  in  rats  and  mice; 
and  the  Dow  Chemical  Co.  performed 
three  inhalation  studies,  two  in  rats  and 
one  in  hamsters.  In  addition  to  these 
seven  studies.  NTP  sponsored  gavage 
studies  in  rats  and  mice.  These  gavage 
studies  may  have  no  value  for 
carcinogenicity  assessment  because  of 
serious  problems  with  the  manner  in 
which  the  studies  were  conducted.  NTP 
did  not  draw  any  conclusions  from  the 
gavage  studies,  and,  therefore.  FDA  is 
not  employing  them  in  this  proposal. 

In  one  NTP-sponsored  2-year 
inhalation  study,  test  groups  of  B6C3F1 
mice  were  exposed  to  air  containing  0 
ppm,  2,000  ppm,  and  4,000  ppm  of 
methylene  chloride  for  6  hours  per  day, 
5  days  per  week  (Ref.  1).  Increases  in  the 
incidence  of  mice  with  benign  and 
malignant  neoplasms  derived  from 
hepatocytes  (liver  cells),  as  well  as 
benign  and  malignant  neoplasms  of  the 
lung,  were  observed  in  the  treatment 
groups  of  both  sexes.  The  increases  in 
these  neoplasms  were  distinctly  dose 
related.  The  agency  concludes  that 
methylene  chloride  is  carcinogenic  to 
the  liver  and  lung  of  male  and  female 
mice.  This  study  also  demonstrates  that 
methylene  chloride  induces  cancer  at  a 
site  (the  liver)  remote  from  the  tissues 
directly  exposed  by  the  inhalation 
treatment  (Ref.  2). 

In  the  other  NTP-sponsored  2-year 
inhalation  study,  test  groups  of  Fischer 
344  rats  were  exposed  to  air  containing 
0  ppm.  1.000  ppm.  2.000  ppm.  and  4.000 
ppm  of  methylene  chloride  for  6  hours 
per  day,  5  days  a  week  (Ref.  1).  In  the 
female  rat  groups,  the  incidence  of 
animals  with  benign  fibroadenomas  of 
the  mammary  glands  was  increased  by 
treatment  and  provided  some  evidence 
of  a  dose-response  effect.  The  agency 
considers  these  results  to  be  suggestive 
of  a  tumorigenic  effect  of  methylene 
chloride  on  the  mammary  glands  of 
female  rats  (Ref.  2). 
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The  NTP  studies  were  reviewed  and 
validated  by  NTFs  Board  of  Scientific 
Counselors,  which  concluded  that 
methylene  chloride  is  a  carcinogen  in 
hiice,  but  that  the  evidence  is  equivocal 
in  rats  (Ref.  3). 

Dow  performed  a  pair  of  2-year 
inhalation  studies  in  Sprague-Dawley 
rats:  a  high-dose  study  and  a  low-dose 
study  in  which  groups  of  animals  were 
exposed  to  vaporized  methylene 
chloride  at  0  ppm,  500  ppm,  1,500  ppm, 
and  3,500  ppm;  and  0  ppm,  50  ppm.  200 
ppm,  and  500  ppm,  respectively,  for  6 
hours  per  day,  5  days  per  week  (Refs.  4 
and  5).  Compound-related  neoplastic 
effects  were  not  observed  in  the  low- 
dose  study.  In  the  high-dose  inhalation 
study,  an  increase  in  the  incidence  of 
male  rats  with  sarcomas  in  the  region  of 
the  salivary  gland  was  reported  at  the 
1,500  ppm  and  3,500  ppm  exposure 
levels.  The  study  investigators  believed 
that  this  effect  was  associated  with  a 
viral  infection  of  the  salivary  gland. 
However,  similar  tumorigenic  effects 
from  viral  infections  of  the  salivary 
gland  were  not  observed  among  the 
female  or  male  animals  in  the  other  test 
groups  in  this  study. 

Moreover,  two  unusual  sarcomas  of 
the  salivary  gland/infegument  were 
observed  in  treatment  groups  in  the 
NTP-sponsored  inhalation  study  on 
Fischer  344  rats.  FDA  and  NTP 
pathologists  found  these  two  sarcomas 
to  be  very  similar  to  those  observed  in 
the  Dow  high-dose  study.  The  agency 
believes  that  these  observations  provide 
suggestive  evidence  that  methylene 
chloride  induces  sarcomas  of  the 
salivary  gland/integument  in  rats  upon 
inhalation  (Ref.  2). 

Dow  also  performed  a  2-year 
inhalation  bioassay  in  Syrian  Golden 
hamsters  in  which  test  groups  were 
exposed  to  vaporized  methylene 
chloride  at  0  ppm,  500  ppm,  1,500  ppm. 
and  3.500  ppm  for  6  hours  per  day,  5 
days  per  week  (Ref.  4).  There  were  no 
treatment-related  toxic  effects  observed 
in  this  study. 

NCA  sponsored  2-year  multidose 
drinking  water  studies  in  Fischer  344 
rats  and  B6C3F1  mice.  In  the  rat  study, 
the  concentration  of  methylene  chloride 
in  the  drinking  water  provided  intakes 
for  test  groups  ranging  from  5  milligrams 
per  kilogram  of  body  weight  per  day 
(mg/kg/day)  to  250  mg/kg/day  (Ref.  6). 
in  the  mouse  study,  the  methylene 
chloride  intakes  for  the  test  groups 
ranged  from  60  mg/kg/day  to  250  mg/ 
kg/day  (Ref.  7).  In  these  drinking  water 
studies,  there  were  no  significant 
increases  in  the  incidences  of  rats  or 
mice  with  neoplasms  at  any  site 
examined.  However,  higher  treatment 
levels  could  have  enhanced  the 


sensitivity  of  this  study.  Because  the 
treatment  levels  were  relatively  low,  the 
animals  that  received  methylene 
chloride  via  drinking  water  may  not 
have  received  as  much  as  those 
receiving  methylene  chloride  by 
inhalation  (Ref.  2}. 

Two  epidemiology  studies  have  been 
conducted  on  workers  exposed  to 
methylene  chloride  in  manufacturing 
plants  (Refs.  8  and  9].  Neither  study 
reported  an  increase  in  cancer 
attributable  to  methylene  chloride. 
Design  limitations  such  as  small 
numbers  of  workers  and  insufficient 
duration  of  exposure  make  it  impossible 
for  FDA  to  draw  any  definitive 
conclusions  from  these  studies  about  the 
potential  for  methylene  chloride  to 
cause  cancer  in  humans. 

A  variety  of  genotoxicity  studies  have 
been  performed  on  methylene  chloride. 
Methylene  chloride  gave  positive  results 
for  mutagenicity  in  bacteria  [Salmonella 
typhimurium  strains  TA-98.  TA-100, 
and  TA-1535)  (Refs.  10  through  17)  and 
in  yeast  [Saccharomyces  cerevisiae) 
(Ref.  18]  without  metabolic  activation. 

A  more  complete  assessment  of  the 
specific  types  of  tumors  found  in  testing 
of  methylene  chloride  and  of  the 
significance  of  these  findings  is 
presented  in  the  report  of  the  Cancer 
Assessment  Committee  of  FDA's  Center 
for  Food  Safety  and  Applied  Nutrition 
(Ref  2). 

Based  on  these  adverse  findings,  the 
agency  concludes  that  methylene 
chloride  is  an  animal  carcinogen  by 
inhalation  and  may  be  carcinogenic  to 
humans.  It  has  been  the  agency's  policy 
that  substances  that  cajse  cancer  in 
laboratory  animals  should  be 
considered  potential  human  carcinogens 
unless  there  is  clear  epidemiological 
evidence  to  the  contrary  or  unless  there 
is  other  evidence  that  the  effects 
observed  in  animals  are  not  relevant  to 
humans.  In  the  case  of  methylene 
chloride,  FDA  has  found  that  although 
the  epidemiological  studies  that  have 
been  conducted  have  not  reported  any 
increase  in  cancer  attributable  to 
methylene  chloride,  these  results  must 
be  considered  inconclusive  due  to 
design  limitations  such  as  small 
numbers  of  workers  and  insufRcient 
duration  of  exposure.  The 
Environmental  Protection  Agency 
reached  a  similar  conclusion  about 
these  studies  in  its  Federal  Register 
notice  of  October  17, 1985  (50  FR  42037). 
In  addition,  the  agency  is  unaware  of 
any  basis  on  which  to  find  that  the 
animal  studies  discussed  above  are  not 
relevant  to  humans.  Although  there  is 
some  evidence  indicating  that  at  high 
doses  the  metabolic  pathways  of 
methylene  chloride  may  become 


saturated,  FDA  agrees  with  EPA  that 
currently  available  data  are  insufficient 
to  assess  the  effect  of  saturation  on  the 
carcinogenic  potential  of  methylene 
chloride  (50  FR  42038-42039).  FDA  will 
evaluate  any  additional  data  from 
ongoing  studies  on  this  point  when  they 
become  available. 

in.  Risk  Estimate — Cosmetic  Uses 

The  agency  has  examined  the 
potential  level  of  exposure  from  the  use 
of  methylene  chloride  as  an  ingredient 
of  aerosol  cosmetic  products  and  has 
made  preliminary  estimates  of  the 
carcinogenic  risks  to  users  of  these 
products. 

In  calculating  the  risk  from  exposure 
to  methylene  chloride,  the  agency 
considered  two  population  groups.  One 
group,  hair  care  specialists,  represents 
the  group  with  the  highest  exposure 
level  expected  from  aerosol  hair  sprays. 
The  other  group  is  the  segment  of  the 
population  that  routinely  uses  aerosol 
hair  sprays  as  part  of  their  grooming 
practices. 

The  exposure  estimates  used  in  the 
agency's  risk  assessment  are  based  on 
data  obtained  from  studies  published  in 
1976  that  measures  methylene  chloride 
concentration  in  the  breathing  zone  after 
use  (Refs.  19  and  20).  The  agency 
needed  to  make  various  assumptions  in 
order  to  calculate  exposure  levels  for 
consumers.  For  example,  FDA's 
exposure  estimates  assimies  that  a 
consumer  will  use  the  hair  spray  once  a 
day.  that  the  spray  period  is  5  seconds, 
that  the  consumer  will  remain  in  the 
spraying  zone  for  5  to  10  minutes,  and 
that  the  average  concentrations  of 
methylene  chloride  in  the  breathing  zone 
is  50  ppm.  The  agency  believes  that 
these  assumptions  reasonably  reflect  the 
actual  consumer  use  conditions  and  are 
not  drawn  to  represent  worstTcase 
conditions  (Ref  21). 

To  make  comparisons  between  mice 
exposed  to  2,000  ppm  methylene 
chloride  by  inhalation  in  the  NTP  study 
and  potential  human  exposure  at 
different  exposure  levels  and  for 
different  time  intervals,  the  agency  has 
chosen  to  use  a  time-weighted  average. 
The  time-weighted  average  air 
concentration  represents  the 
concentration  of  methylene  chloride  to 
which  individuals  are  exposed  on  a 
continuous  daily  basis,  calculated  by 
averaging  over  time  the  intermittent  air 
concentrations  for  fractions  of  the  day 
or  fractions*  of  the  week.  Use  of  this 
averaging  concept  permits  a  direct 
comparison  between  average  human 
exposure  and  test  animal  exposure. 

Accordingly,  a  consumer  exposed  to 
50  ppm  methlyene  chloride  in  air  for  5 
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minutes  per  day,  7  days  a  week,  would 


have  a  time-weighted  average  exposure 
of  0.174  ppm 


5  min         1  hr        7  days 

(50  ppm  X X  X =0.174  ppm). 

80  min        24  hr        7  days 


and  a  mouse  exposed  to  2,000  ppm  for  6 
hours  per  day,  5  days'S'week,  would 
have  a  time-weighted  average  exposure 
of  357  ppm 


6  hr          5  days 
(2.000  ppm  X  ;—  X  — : =357  ppm). 


I 


24  hr 


7  days 


time-weighted  average  human  exposure 
to  methlyene  chloride  from  consumer 
use  of  hair  spray  is  thus  0.174  ppm  of  air 
inhaled.  Assuming  that  all  of  the  inhaled 
methylene  chloride  is  absorbed  from  the 
lungs  into  the  blood  stream,  the  time- 
weighted  average  human  exposure  is 
0.15  milligrams  per  kilogram  of  body 
weight  per  day. 

FDA's  time-weighted  exposure 
estimates  for  hair  care  specialists  are 
about  one  order  of  magnitude  higher 
(1.74  ppm  or  1.5  milligrams  per  kilogram 
of  body  weight  per  day). 

Extrapolating,  using  a  linear  model, 
from  the  incidence  of  benign  and 
malignant  neoplasms  in  female  mice 
exposed  to  2,000  ppm  (357  ppm  time- 
weighted  exposure)  in  the  NTP  study  to 
average  human  exposure  from  use  of 
aerosol  cosmetics  containing  methylene 
chloride,  the  upper  bound  estimated 
lifetime  cancer  risk  for  consumers  is  in 
the  range  of  1 X 10"*  (1  in  1,000)  to 
1 X 10"*  (1  in  10,000),  depending  on 
whether  the  animal-to-human  dose 
comparison  is  based  on  the 
concentration  in  air  or  on  milligrams  per 
kilogram  of  body  weight  per  day.  For 
hair  care  specialist,  the  upper  bound  of   . 
lifetime  risk  is  in  the  range  of  1X10"*{1 
in  100)  to  1 XIO"*  (1  in  1.000).  These  risks 
are  relatively  high  primarily  because  the 
anticipated  exposures  from  aerosol  uses 
are  high.  Methylene  chloride  is  not  a 
particularly  potent  carcinogen. 
Additional  discussion  of  how  FDA  has 
calculated  the  potency  of  methylene 
chloride  is  provided  in  the  discussion  of 
its  use  in  decaffeinated  coffee. 

The  agency  assumed  a  linear  dose- 
response  model  from  zero  dose  to  the 
experimental  level  of  2,000  ppm. 
Extrapolation  models  incorporating  low 
dose  linearity  have  been  recommended 
by  the  Office  of  Science  and  Technology 
Policy  when  uncertainty  exists  regarding 
the  mechanism  of  carcinogenicity,  as  is 


the  case  with  methlyene  chloride  (50  FR 
10371-10442;  March  14, 1985). 

Full  details  of  the  specific 
assumptions  and  methods  used  to 
project  these  upper  bound  risk 
assessments  are  described  in  Ref.  21. 

IV.  Risk  Estimate— Food  Additive  Use 
for  Decaffeinatioii 

Methylene  chloride  has  been  listed  in 
FDA's  food  and  color  additive 
regulations  for  more  than  20  years.  It  is 
currently  listed  in  the  following 
regulations:  §  73.1  Diluents  in  color 
additive  mixtures  for  food  use  exempt 
from  certification  (21  CFR  73.1), 
§  172.580  Modified  hop  extract  (21  CFR 
172.560).  S  173.255  Methylene  chloride 
(21  CFR  173.255),  S  175.105  Adhesives 
(21  CFR  175.105),  and  S  177.1580 
Polycarbonate  resins  (21  CFR  177.1580). 

The  agency  has  sufficient  information 
to  determine  that  the  existing  methylene 
chloride  residue  level  for  decaffeinated 
coffee  is  safe.  Because  the  U.S. 
population  consumes  a  large  volume  of 
decaffeinated  coffee,  the  majority  of 
which  is  manufactured  using  methylene 
chloride  in  the  extraction  procedure,  it  is 
important  to  make  an  assessment  of 
safety.  FDA  is  deferring  consideration  of 
the  other  uses  of  methylene  chloride  in 
food  (as  well  as  its  presence  as  an 
impurity  in  food  additives)  because  the 
agency  is  not  aware  of  any  information 
indicating  that  the  other  uses  of 
methylene  chloride  present  a  public 
health  hazard. 

Methylene  chloride  is  regulated  as  a 
food  additive  in  §  173.255.  Paragraph  (c) 
of  that  section  authorizes  the  use  of  this 
additive  to  extract  caffeine  from  green 
coffee  beans  and  limits  residual 
methylene  chloride  to  a  level  not  to 
exceed  10  parts  per  million  (ppm)  in 
decaffeinated  roasted  coffee  and  in 
decaffeinated  soluble  coffee  extract 
(instant  coffee). 

FDA  issued  S  173.255(c)  in  the  Federal 
Register  of  August  31, 1967  (32  FR 
12605),  in  response  to  a  food  additive 
petition  (FAP  7A2061).  The  petitioner 
submitted  data  showing  that  use  of  both 
decaffeinated  roasted  coffee  and 
decaffeinated  instant  coffee  containing 
10  ppm  methylene  chloride  would  result 
in  approximately  0.1  ppm  methylene 
chloride  in  a  5  ounce  (148  gram]  cup  of 
coffee.  The  petitioner  also  showed  that 
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the  average  level  of  methylene  chloride 
in  dried  decaffeinated  instant  coffee 
was  approximately  2  ppm,  based  on  an 
analysis  of  33  batches. 

As  discussed  in  section  II  above, 
methylene  chloride  has  been  shown  to 
be  carcinogenic  to  both  sexes  of  B6C3F1 
mice  upon  inhalation.  The  NTP 
inhalation  mouse  bioassay 
demonstrates  that  methylene  chloride 
can  induce  cancer  at  sites  remote  from 
the  site  of  administration.  The  evidence 
is  also  suggestive  that  methylene 
chloride  may  induce  tumors  in  two 
strains  of  rats  upon  inhalation.  Based  on 
this  evidence,  the  agency  concludes  that 
methylene  chloride  is  an  animal 
carcinogen,  and  that  the  NTP  inhalation 
study  provides  a  suitable  basis  for 
evaluating  the  safety  of  its  food  additive 
uses  because  methylene  chloride 
displayed  the  greatest  potency  in  this 
study. 

General  Foods  Corp.,  the 
manufacturer  that  produces  the  largest 
amount  of  decaffeinated  coffee,  has 
surveyed  its  decaffeinated  coffee 
products  from  10  nationwide  grocery 
locations  (Ref.  22).  For  69  samples  of 
decaffeinated  roasted  and  ground  coffee 
products  that  it  has  analyzed  since  1982. 
General  Poods  found  methylene  chloride 
levels  of  0.01  ppm  or  less  in  82.6  percent 
of  the  samples,  0.05  ppm  or  less  in  91.3 
percent  of  the  samples,  and  0.10  ppm  or 
less  in  100  percent  of  the  samples.  For  54 
samples  of  deca^einated  instant  coffee 
products  that  it  has  analyzed  over  the 
same  period.  General  Foods  found 
methylene  chloride  levels  of  0.01  ppm  or 
less  in  96.3  percent  of  the  samples,  0.05 
ppm  or  less  in  98.2  percent  of  the 
samples,  and  0.10  ppm  or  less  in  100 
percent  of  the  samples. 

The  agency  is  aware  of  four  other 
manufacturers  of  decaffeinated  coffee 
(Ref.  23).  Although  FDA  does  not  know 
whether  any  methylene  chloride 
residues  in  the  products  of  these 
manufacturers  are  as  low  as  those  in  the 
products  of  General  Foods,  the  agency  is 
aware  that  these  products  comply  with 
the  current  regulation. 

Quantitative  risk  assessment  of 
methylene  chloride  consists  of  two 
parts:  (1)  Assessment  of  probable 
exposure  to  methylene  chloride  from  its 
use  to  decaffeinate  coffee  under  a 
speciHc  residue  limitation,  and  (2) 
extrapolation  of  the  risk  from  methylene 
chloride  observed  in  the  NTP  bioassay 
to  the  conditions  of  probable  exposure 
to  humans. 

1.  Exposure  to  methylene  chloride. 
The  exposure  to  methylene  chloride 
from  its  use  in  decaffeinating  coffee  is  a 
product  of  three  factors:  (a)  The 
methylene  chloride  concentration  in 
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coffee  products,  (b)  the  amount  of  coffee 
product  used  to  make  the  coffee 
beverage,  and  (c)  the  amount  of 
beverage  consumed. 

(a)  Methylene  chloride  concentration 
in  coffee  products.  FDA  decided  to 
assess  the  risk  from  the  existing 
limitation  on  the  concentration  of 
methylene  chloride  of  10  ppm.  The 
agency  recognizes  that  the  average  level 
of  methylene  chloride  likely  to  be 
present  in  decaffeinated  coffee  would  be 
much  lower  than  that  limitation.  The 
available  data,  however,  did  not  allow 
the  agency  to  estimate  what  the  average 
residue  level  would  be  under  the  10  ppm 
limitation.  Therefore,  in  conducting  the 
risk  assessment  FDA  assumed  that  all 
products  would  contain  methylene 
chloride  at  a  concentration  equal  to  the 
limitation  of  10  ppm. 

(b)  Amount  of  coffee  product  used  to 
make  the  coffee  beverage.  The  General 
Foods'  submission  of  August  7, 1985, 
reported  that  1  pound  of  roasted  and 
ground  coffee  makes  70  to  90  cups  of 
coffee  (each  cup  containing  5  fluid 
ounces  or  148  grams)  based  on  current 
brewing  practices  (Ref.  22).  Therefore, 
approximately  5.7  grams  of  roasted  and 
ground  product  is  used  for  each  cup. 
General  Foods  also  reported  that  instant 
coffee  drinkers  use  about  2.2  grams 
soluble  solids  per  cup.  The  agency  used 
these  numbers  as  elements  of  its 
e}(posure  estimate  (Ref.  23). 

In  estimating  methylene  chloride 
exposure,  the  agency  also  assumed  that 
all  of  the  methylene  chloride  in  the 
roasted  and  ground  product  is  extracted 
during  brewing  and  becomes  a  part  of 
the  coffee  beverage.  Although  this 
assumption  may  result  in  an 
overestimate  of  exposure,  the  agency 
does  not  now  have  sufficient  reliable 
data  to  refine  this  estimate  (Ref.  24). 

(c)  Beverage  consumption.  The  agency 
considered  three  surveys  in  estimating 
decaffeinated  coffee  beverage 
consumption.  Based  on  1977-1978 
surveys,  the  Market  Research  Corp.  of 
America  (MRCA)  estimated  a  90th 
percentile  consumption  of  decaffeinated 
coffee  (among  persons  who  consumed 
decaffeinated  coffee)  of  389  grams  per 
day  for  roasted  and  ground  coffee  and 
435  grams  per  day  for  instant  coffee. 
MRCA  estimated  average  consumption 
for  decaffeinated  coffee  drinkers  of  136 
grams  per  day  for  roasted  and  ground 
coffee  and  192  grams  per  day  for  instant 
coffee.  MRCA's  survey  involved  a  14- 
day  menu  census  of  10,819  individuals  in 
the  2  years  and  older  age  group.  The 
values  for  decaffeinated  coffee  are 
based  on  458  "eaters"  of  brewed 
decaffeinated  coffee  and  1.362  "eaters" 
of  instant  decaffeinated  coffee  (Ref.  25). 


The  International  Coffee 
Organizataion  (ICO)  performs  a  survey 
each  winter.  Its  winter  1985  coffee 
drinking  survey  indicates  that  17.3 
percent  of  the  U.S.  population  was 
drinking  decaffeinated  coffee  at  the  time 
of  the  survey.  Decaffeinated  coffee 
drinkers  consume  the  beverage  at  a  rate 
of  2.42  cups  per  day  (358  grams  per  day). 
The  ICO  data  are  bsed  on  wintertime 
telephone  inverviews  of  7,500 
individuals  who  were  questioned  about 
their  coffee  consumption  on  the  previous 
day  (Ref.  26). 

In  1977-1978.  the  U.S.  Department  of 
Agriculture  (USDA)  also  performed  a 
food  consumption  survey.  This  survey 
included  37,874  individuals  of  whom  7.3 
percent  consumed  decaffeinated  coffee 
at  least  once  in  3  days.  For  those 
individuals  consuming  decaffeinated 
coffee  at  least  once  in  3  days.  USDA 
computed  average  consumption  and 
90th  percentile  consumption  of  347 
grams  per  day  and  720  grams  per  day, 
respectively  (Ref.  27). 

Based  on  these  surveys,  the  agency 
believes  that  the  estimated  consumption 
of  740  grams  per  day  (five  cups)  is 
adequate  to  represent  consumers  of 
large  amounts  of  decaffeinated  coffee 
for  a  time  span  of  several  years  (Ref.  28). 
It  is  unlikely,  however,  that  individuals 
will  average  this  consumption  rate  over 
a  lifetime  because  decaffeinated  coffee 
drinking  varies  from  essentially  no 
consumption  by  children  to  the  highest 
consumption  among  the  oldest  age 
group.  In  the  ICO  survey,  for  example, 
the  percentages  of  the  individuals  who 
drank  decaffeinated  coffee  were  1.7 
percent  for  the  10  to  19  year  old  age 
group.  7.3  percent  for  the  20  to  29  year 
old  age  group,  21.0  percent  for  the  30  to 
59  year  old  age  group,  and  age  group, 
21.0  percent  for  the  30  to  59  year  old  age 
group,  and  33.8  percent  for  the  60  year 
old  and  older  age  group  (Ref.  26). 
Because  of  this  variation  in  consumption 
across  age  groups,  the  agency  believes 
that  individuals  are  unlikely  to  average 
more  than  370  grams  per  day 
consumption  of  decaffeinated  coffee 
over  their  lifetime  (which  is  equivalent 
to  one-half  a  lifetime  at  740  grams  per 
day)  (Ref.  28).  The  agency  used  this  370 
gram  consumption  level  in  computing  its 
exposure  estimate. 

Dietary  exposure  can  be  calculated  by 
multiplying  together  the  three  factors  (10 
ppm  methylene  chloride  in  the  product. 
5.7  grams  roasted  and  ground  or  2.2 
grams  instant  product  per  148  gram  cup, 
and  370  grams  per  person  per  day 
consumption).  By  this  approach  the 
agency  estimated  that  the  lifetime- 
averaged  exposure  to  methylene 
chloride  under  a  10  ppm  regulatory 


limitation  would  not  be  likely  to  exceed 
140  micrograms  per  day  for  consumers 
of  brewed  (roasted  and  ground) 
decaffeinated  coffee  and  55  micrograms 
per  day  for  consumers  of  instant 
decaffeinated  coffee  (Ref.  28). 

2.  Risk  extrapolation.  The  second  part 
of  the  evaluation  of  risk  presented  by 
the  dietary  exposure  to  methylene 
chloride  is  an  extrapolation  from  the 
actual  compound^'related  incidence  of 
animals  with  timiors  (risk)  found  in 
animal  bioassays  under  conditions  of 
exaggerated  exposure  to  the  conditions 
of  probable  exposure  for  humans. 
Among  the  available  studies,  the  agency 
considers  the  NTP  inhalation  study  in 
mice  and  the  NCA  drinking  water  study 
in  mice  to  be  suitable  studies  for  risk 
assessment.  The  NTP  study  is  used 
because  methylene  chloride  displayed 
the  greatest  potency  in  it. 

The  agency  recognizes,  however,  that 
there  are  problems  with  using  an 
inhalation  study  for  assessing  the  risk 
from  ingestion  of  methylene  chloride. 
The  problems  stem  from  a  lack  of 
knowledge  about  the  differences  in  the 
pharmacokinetics  of  the  absorptioh. 
distribution,  metabolism,  and  excretion 
of  methylene  chloride  (and  the  ultimate 
carcinogenic  entity,  which  also  is  not 
known)  when  it  is  inhaled  as  opposed  to 
when  it  is  ingested. 

The  NCA  drinking  water  study  in 
mice  provides  a  way  of  confirming  that 
using  the  inhalation  study  for  upper 
bound  risk  estimation  is  not  likely  to 
underestimate  any  potential  risk. 
Although  the  NCA  study,  which  was 
performed  in  the  same  strain  of  mice  as 
the  NTP  study,  negative,  it  is  useful  for 
determining  a  maximum  possible 
potency  for  methylene  chloride  by 
ingestion. 

In  the  NTP  inhalation  study  in  mice, 
methylene  chloride  induced  liver  cell 
neoplasms  and  lung  neoplasms.  The 
agency  used  the  female  mice  data  for 
risk  assessment  because  the  female 
mice  give  a  somewhat  stronger  response 
than  the  male  mice.  To  estimate  the  risk, 
the  agency  considered  the  lung  and  liver 
neoplasia  to  be  independent  and  added 
them  together.  The  agency  then 
computed  the  carcinogenic  potency 
based  on  the  incidence  of  animals  with 
tumors  at  the  low  dose  (2,000  ppm). 

The  computed  carcinogenic  potency  is 
the  risk  (the  probability  that  an  animal 
will  develop  a  tumor)  divided  by  the 
dose  that  produced  that  risk.  An 
inhalation  exposure  of  2,000  ppm  for 
mice  is  equivalent  to  an  exposure  of 
2,250  mg/kg/day  if  it  is  assumed  that  all 
the  inhaled  methylene  chloride  vapor  is 
absorbed  systemically.  Thus,  for 
methylene  chloride,  the  calculated 
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carcinogenic  potency  is  4.xl0"*per 
kilogram  of  body  weight  per  day  (Refes. 
21  and  28). 

The  NCA  drinking  water  study  in 
mice  did  not  demonstrate  any  distinct 
neoplastic  effects  to  liver  or  lung. 
However,  the  dosage  levels  were 
considerably  lower  than  those  in  the 
inhalation  study.  Making  the  assumption 
that  methylene  chloride  would  induce 
neoplasia  at  a  dose  just  above  the 
highest  level  tested  in  the  drinking  water 
study,  a  maximum  potency  can  be 
estimated.  This  estimate  is 
approximately  the  same  as  the  potency 
estimated  from  the  inhalation  study  and 
provides  more  confidence  that  the 
inhalation  study  is  not  likely  to 
underestimate  the  potency  of  methylene 
chloride  by  ingestion  (Ref.  28). 

The  agency  therefore  finds  that  the 
available  bioassays  are  consistent  with 
a  methylene  chloride  carcinogenic 
potency  of  no  greater  than  4.4X10"*  per 
milligram  per  kilogram  of  body  weight 
per  day  when  ingested.  For  a  60 
kilogram  human,  this  corresponds  to  a 
potency  of  7.3X10" 'per  milligram  per 
day. 

The  potency  for  methylene  chloride 
derived  by  the  Environmental  Protection 
Agency  (EPA)  is  about  28  times  higher 
than  FDA's  value.  Most  of  the  difference 
(a  factor  of  13)  between  the  two 
estimates  is  attributable  to  the  fact  that 
EPA  uses  body  surface  area  for 
interspecies  comparison  of  exposure, 
whereas  FDA  uses  body  weight  for  such 
comparison.  An  additional  factor  of  two 
is  attributable  to  a  combination  of  other 
small  differences  in  risk  assessment 
procedures  employed  by  the  two 
agencies. 

FDA  has  traditionally  used  body 
weight  scaling  to  compare  doses  among 
laboratory  test  species  and  for 
estimating  comparable  levels  of 
exposure  in  humans.  Under  contract 
with  FDA,  the  Life  Sciences  Research 
Office  of  the  Federation  of  American 
Societies  for  Experimental  Biology  in 
initiating  a  study  to  examine  the 
biological  basis  extrapolating  doese 
among  laboratory  test  species  and 
humans  (50  FR  45669:  November  1, 1985). 
In  the  meantime,  FDA  will  continue  to 
use  body  weight  scaling  for  interspecies 
comparison  of  doses. 

In  FDA's  view,  the  overall  risk 
assessment  procedures  used  by  both 
FDA  and  EPA  are  conservative.  Neither 
FDA's  nor  EPA's  procedures  are  likely 
to  underestimate  the  actual  risk  from 
very  low  doses.  In  fact,  both  are  likely  to 
exaggerate  the  risk  because  the  overall 
procedures  of  both  agencies  are 
designed  to  estimate  an  upper  bound 
risk  consistent  with  the  data. 


FDA  has  estimated  the  upper  bound 
risk  from  exposure  to  methylene 
chloride  from  consumption  of 
deca^einated  coffee  produced  in 
compliance  with  the  10  ppm  limitation. 
Using  7.3X10"*  per  milligram  per  day  as 
the  potency  for  methylene  chloride 
when  ingested  at  very  low  levels  and 
the  estimated  lifetime-averaged 
methylene  chloride  exposure  of  140 
micrograms  per  day  for  consumers  of 
large  amounts  of  decaffeinated  brewed 
coffee  and  55  micrograms  per  day  for 
consumers  of  large  amounts  of 
decaffeinated  instant  coffee,  the  agency 
estimates  upper  bound  of  lifetime  risks 
to  be  1X10"  •  (i.e.,  1  in  million)  and 
4X10"'  (i.e..  1  in  2.5  million),  respectively 
(Ref.  28). 

It  should  be  emphasized  that  the 
actual  levels  of  residual  methylene 
chloride  in  the  decaffeinated  coffee 
produced  by  the  major  manufacturer  are 
much  less  than  10  ppm  and,  therefore, 
pose  an  even  smaller  risk.  Most 
decaffeinated  co^ee  contains  mehtylene 
chloride  residue  of  less  than  0.1  ppm. 
The  risks  posed  by  this  level  of  residue 
are  two  orders  of  magnitude  lower  than 
the  already  small  risk  posed  by  the  10 
ppm  level,  i.e..  IX" •(I  in  100  million) 
and  4X"'  (1  in  250  million),  respectively. 

V.  Determination  That  Existing  Limit  for 
DecaHeination  is  Consistent  with  Safe 
Use  of  Methylene  chloride 

Because  decaffeinated  coffee  that 
meets  a  10  ppm  regulatory  limitation 
presents  such  extremely  low  levels  of 
risk,  FDA  is  not  proposing  to  amend 
S  173.255(c). 

Under  section  409(c)(3)(A)  of  the  act 
(21  U.S.C.  348(c)(3)(A)),  the  so-called 
"general  safety  clause"  of  the  statute, 
FDA  cannot  approve  a  food  additive  for 
a  particular  use  unless  the  data 
presented  to  FDA  establish  that  the  food 
additive  is  safe  for  that  use.  The  concept 
of  safety  embodied  in  this  requirement 
was  explained  in  the  House  Report  on 
the  Food  Additives  Amendment  of  1958: 

The  concept  of  safety  used  in  this 
legislation  involves  the  question  of  whether  a 
substance  is  hazardous  to  the  health  of  man 
or  animal.  Safety  requires  proof  of  a 
reasonable  certainty  that  no  harm  will  result 
from  the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond  any 
possible  doubt  that  no  harm  will  result  under 
any  conceivable  circumstance. 

This  was  emphasized  particularly  by  the 
scientific  panel  which  testified  before  the 
subcommittee.  The  scientists  pointed  out  that 
it  is  impossible  in  the  present  state  of 
scientific  knowledge  to  establish  with 
complete  certainty  the  absolute  harmlessness 
of  any  chemical  substance. 
H.  Rept.  2284.  85th  Cong.,  2d  Sess.  1, 4-5 
(1958). 


This  determination  of  safety  has  been 
incorporated  into  FDA's  food  additive 
regulations  in  21  CFR  170.3(i). 

The  Delaney  anticancer  clause  of  the 
Food  Additives  Amendment  of  1958 
(section  409(c)(3)(A)  of  the  act)  provides 
further 

That  no  additive  shall  be  deemed  to  be 
safe  if  it  is  found  to  induce  cancer  when 
ingested  by  man  or  animal,  or  if  it  is  found, 
after  tests  which  are  appropriate  for  the 
evaluation  of  the  safety  of  food  additives,  to 
induce  cancer  in  man  or  animal  *  *  * . 

Because  methylene  chloride  has  been 
shown  at  a  statistically  significant  level 
to  be  a  carcinogen  by  inhalation  in  the 
NT?  mouse  bioassay.  if  the  Delaney 
anticancer  clause  (21  U.S.C. 
348(c)(3)(A))  is  to  be  interpreted  as 
applying  even  it  a  de  minimis  risk  is 
involved.  FDA  could  not  find  that  use  of 
methylene  chloride  for  deca^einating 
coffee  is  safe.  Yet,  if  the  associated  risk 
is  essentially  negligible,  there  is  no  gain 
to  the  public,  and  ILhe  statutory  piupose 
is  not  implemented,  if  the  words  of  the 
statute  are  interpreted  not  to  leave  the 
agency  any  discretion  to  apply  it 
reasonably.  The  calculated  risk  for  this 
use  of  mediylene  chloride  is  extremely 
low.  The  risk  (no  greater  than  1  in  1 
million  and  probably  closer  to  1  in  100 
million)  is  so  low  as  to  be  essentially 
nonexistent.  Civen  such  a  low  level  of 
risk.  FDA  has  concluded  that  there 
would  be  no  satety  gain  to  the  public  if 
it  interpreted  the  Delaney  Clause  to 
require  a  ban  on  this  use  of  methylene 
chloride.  Therefore,  FDA,  exercising  its 
inherent  authority  under  the  de  minimis 
doctrine,  concludes  that  the  Delaney 
Clause  does  not  require  a  ban  in  this 
situation.  Because  there  are  no  other 
known  safety  problems  with  this  use  of 
methylene  chloride,  FDA  finds  that  the 
use  of  methylene  chloride  to 
decaffeinate  coffee  is  safe. 

A.  The  de  Minimis  Doctrine 

The  de  minimis  doctrine  holds  that 
the  law  does  not  concern  itself  with 
trifling  matters,  and  that  coiuls 
consequently  should  be  reluctant  to 
apply  the  literal  terms  of  a  statute  to 
mandate  pointless  results.  Alabama 
Power  Co.  v.  Costle.  636  F.2d  323,  360 
(D.C.  Cir.  1979).  In  District  of  Columbia 
V.  Orleans,  406  F.2d  957,  959  (D.C  Cir. 
1968),  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  stated  that  this  doctrine  was 
properly  applied  to  the  administration 
by  the  government  of  its  regulatory 
programs.  Thus,  an  administrative 
agancy  has  the  inherent  power  under 
most  statutory  schemes  to  overlook 
circumstances  that  are  contrary  to  the 
literal  terms  of  a  statute  when  those 
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circumstances  can  fairly  be  considered 
de  minimis.  As  the  court  in  Alabama 
Power  Co.  v.  Castle,  supra,  explained: 

Unless  Congress  has  been  extraordinarily 
rigid,  there  is  likely  a  basis  for  an  implication 
of  de  minimis  authority  to  provide  exemption 
when  the  burdens  of  regulation  yield  a  gain 
of  trivial  or  no  value. 

636  F.2d  at  360-361.  Accord. 
Environmental  Defense  Fund,  Inc.  v. 
Environmental  Protection  Agency,  636 
F.2d  1267. 1284  n.  46  (D.C.  Cir.  1980). 

B.  The  de  Minimis  Doctrine  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 

Section  201(s)  of  the  act  states  that  a 
"food  additive"  is  "any  substance  the 
intended  use  of  which  results  or  may 
reasonably  be  expected  to  result, 
directly  or  indirectly,  in  its  becoming  a 
component  or  otherwise  affecting  the 
characteristics  of  any  food  *  *  *."  Yet, 
in  Monsanto  v.  Kennedy,  613  F.2d  947 
(D.C.  Cir.  1979),  the  court  held  that  not 
all  chemicals  that  become  components 
of  food  need  be  considered  food 
additives.  The  court  stated  that  FDA  has 
the  authority  to  ignore  a  chemical  that 
migrates  horn  plastic  packaging  material 
into  beverages  if  the  amount  of  the 
chemical  that  migrates  is  de  minimis. 

The  Monsanto  decision  is  important 
to  the  agency's  present  action  even 
though  that  case  involved  the  definition 
of  "food  additive"  and  not  the 
application  of  the  Delaney  Clause,  and 
even  though  the  carcinogenicity  of  the 
chemical  at  issue  in  that  case, 
acrylonitrile  monomer,  had  not  been 
established  at  the  time  of  the  decision. 
The  court  held  that  the  de  minimis 
concept  is  appropriately  used  to  allow 
marketing  of  a  product  that  would 
otherwise  be  banned  by  a  Delaney 
Clause.  In  that  case,  the  agency  had 
interpreted  the  statute  as  defining  a 
carcinogenic  substance  that  migrated 
into  food  in  low  amounts  as  technically 
a  "food  additive"  whose  approval  is 
banned  by  the  food  additive  provision's 
Delaney  Clause,  see  21  U.S.C.  321(3), 
331(a),  342(a)(2)(C).  348  (a)  and  (c)(3)(A). 
Although  the  reviewing  court  accepted 
that  interpretation,  it  nevertheless  held 
that  the  "de  minimis"  concept,  applied 
to  the  threshold  "food  additive" 
definition,  could  be  utilized  to  allow 
such  a  substance  into  the  market  when 
it  presents  no  real  public  health  risk,  see 
613  F.2d  at  955-956.  Thus,  the  court's 
decision  in  Monsanto  has  the  practical 
effect  of  shielding  substances  that 
present  effectively  no  carcinogenic  risk 
from  the  Delaney  Clause.  Although  the 
court  did  not  exphcitly  interpret  the 
Delaney  Clause  as  inapplicable  to  such 
substances,  the  court  presumably  knew 
that  if  a  carcinogenic  chemical  was 


disregarded  as  de  minimis  in  relation  to 
the  food  additive  deflnition,  the 
chemical  would  not  be  subject  to  the 
Delaney  Clause,  which  applies  only 
when  that  deflnition  is  met.  Necessarily, 
therefore,  the  court  regarded  this 
consequence  as  legally  warranted.' 

Moreover,  in  Scott  v.  FDA.  728  F.2d 
322.  325  (6th  Cir.  1984),  the  Sixth  Circuit 
upheld  the  so-called  constituents  policy, 
whereby  FDA  may  approve  known 
carcinogens  present  in  color  additives  as 
intermediaries  or  impurities  present  at 
levels  too  low  to  cause  a  response  using 
conventional  tests.  Noting  that  FDA  had 
determined  the  public  health  risk 
presented  by  D  and  C  Green  5  was 
negligible,  the  Court  reasoned: 

.  .  .  We  find  this  determination  by  the 
Monsanto  court  persuasive  and  relevant  to 
the  particular  facts  of  the  instant  case.  We 
agree  with  the  FDA's  conclusion  that  since  it 
'has  discretion  to  find  that  low  level 
migration  into  food  of  substances  in  indirect 
additives  is  so  insignificant  as  to  present  no 
public  health  or  safety  concern  ....  it  can 
make  a  similar  finding  regarding  a 
carcinogenic  constituent  or  impurity  that  is 
present  in  a  color  additive'  47  FR  24280 
(1982). 

C.  Application  of  the  de  Minimis 
Doctrine 

Two  conditions  must  apply  to  justify 
an  agency's  exercise  of  its  authority  to 
interpret  a  legal  requirement  as  not 
requiring  action  in  de  minimis 
situations.  First,  it  must  be  consistent 
with  the  legislative  design  for  the 
agency  to  Hnd  that  a  situation  is  trivial 
and,  therefore,  one  that  need  not  be 
regulated.  Alabama  Power  Co.  v.  Castle, 
supra,  636  F.2d  at  630.  Second,  it  must  be 
clear  that  the  situation  is  in  fact  trivial, 
and  that  no  real  benefit  will  flow  from 
regulating  the  particular  situation. 
Environmental  Defense  Fund  v. 
Environmental  Protection  Agency,  636 
F.2d  1287, 1283-1284  (DC.  Cir.  1980). 
Both  conditions  apply  here. 

1.  The  establishment  of  a  de  minimis 
exception  to  the  Delaney  Clause  is 
consistent  with  the  legislative  design. 

In  Alabama  Power  Co.  v.  Costle. 
supra,  the  court  stated  that  the 
implication  of  de  minimis  authority  is 
consistent  with  most  statutes.  The  court 
stated  that  unless  Congress  has  been 
extraordinarily  rigid,  there  is  likely  a 


'  FDA  has  not  always  been  clear  about  its 
position  on  the  Monsanto  decision.  For  example,  in 
questioning  by  Senator  Orrin  C.  Hatch  that  took 
place  in  1983  during  heatings  on  food  safety  by  the 
Senate  Committee  on  L.abor  and  Human  Resources. 
then-Commissioner  Arthur  Hull  Hayes.  Jr. 
expressed  some  uncertainty  about  whether  the 
Monsanto  decision  should  be  interpreted  beyond  its 
specific  factual  context  (&  Hearing  98-309.  98th 
Cong..  1st  Sess.  248  (1983)).  FDA  has  concluded  that 
the  .Monsanto  decision  is  correctly  interpreted  as 
extending  to  the  Delaney  Clause. 


basis  for  an  implication  of  such 
authority.  Id.  at  360-361.  That  Congress 
was  not  so  rigid  as  to  preclude  the 
implication  aide  minimis  authority 
under  the  Delaney  Clause  is  evidenced 
both  by  the  stated  congressional  intent 
in  enacting  the  Clause  and  by  the  stated 
purpose  of  this  provision. 

Although  the  Delaney  Clause  in 
section  40g(c)(3)(A)  of  the  act  was 
passed  as  part  of  the  Food  Additives 
Amendment  of  1958,  the  clearest 
statement  of  the  congressional  intent  for 
that  provision  is  in  the  legislative 
history  of  the  Color  Additive 
Amendments  of  1960.  The  Color 
Additive  Amendments  contain  a 
provision  that  is  very  similar  to  section 
409(c)(3)(A)  of  the  act.  See  section 
706(b)(5)(B)  of  the  act  (21  U.S.C. 
376(b)(5)(B)). 

The  Senate  considered  that  the 
calculation  of  risk  would  permit 
interpretation  of  the  Delaney  Clause  to 
allow  approval  of  color  additives 
producing  a  negligible  risk.  This  is  clear 
from  a  colloquy  on  the  Senate  floor 
initiated  by  Senator  Jacob  Javits  in 
debate  on  his  motion  to  reconsider  the 
vote  to  approve  the  Color  Additive 
Amendments.  Senator  Javits,  focusing 
on  the  Delaney  Clause,  made  the  record 
clear  in  discussion  with  Republican 
leader  Senator  Dirksen  and  committee 
chairman  Senator  Hill  that  the  Senate 
had  agreed  to  pass  the  Color  Additive 
Amendments  with  the  Delaney  Clause 
based  upon  its  understanding  that  the 
authority  conferred  by  that  clause 
"should  be  used  and  applied  within  the 
'rule  of  reason.' "  106  Congressional 
Record  15381  (July  1,  I960).* Both 
Senator  Dirksen  and  Senator  Hill  agreed 
that  the  "rule  of  reason"  was  to  be 
applied  in  interpreting  the  Delaney 
Clause.  Id.  On  that  basis,  Senator  Javits 
did  not  pursue  his  motion  to  reconsider. 

The  term  "rule  of  reason"  was  taken 
from  a  report  to  the  President  from  the 
President's  Science  Advisory  Committee 
and  from  the  Departments  of  Agriculture 
and  of  Health,  Education,  and  Welfare 
(the  predecessor  to  the  Department  of 
Health  and  Human  Services)  that 
analyzed  the  effect  of  the  Delaney 
Clause  that  is  applicable  to  food 
additives.  That  report  defines  the  "rule 
of  reason"  as  meaning  that:  "Every 


-Senator  lavits.  now  retired,  recently  reviewed 
this  discussion.  On  |uly  10. 1985.  he  sent  Margaret 
ttcckler.  Secretary  of  the  Department  of  Health  and 
Human  Services,  a  letter  stating  that  his  views  had 
not  changed  since  1960.  He  stated  that  it  was  hts 
continuing  understanding  that  the  rule  of  reason 
"would  dictate  that  where  the  danger  to  the  public 
is  negligible  in  using  products  with  such  color 
additives,  then  use  should  not  be  prohibited."  A 
copy  of  Senator  Javits'  letter  to  Secretary  Heckler  i« 
included  in  the  record  of  this  rulemaking. 
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statute  must  be  interpreted  in  the  light  of 
reason  and  common  understanding  to 
reach  the  results  intended  by  the 
legislature."  106  Congressional  Record 
15380.  The  report  stated  its  conclusion 
that  "an  area  of  administrative 
discretion  based  on  the  rule  of  reason  is 
unavoidable  if  the  clause  is  to  be 
workable."  106  Congressional  Record 
15381. 

This  report  on  implementation  of  the 
food  additive  provision,  relied  upon  by 
the  Senators  as  illustrating  their 
understanding  of  the  types  of 
circumstances  in  which  the  "rule  of 
reason"  would  appropriately  be  applied, 
in  fact  accurately  predicted  the  advent 
of  the  science  of  risk  assessment,  the 
science  that  the  agency  is  now  applying 
in  making  its  determination  about  the 
use  of  methylene  chloride  in 
decaffeinating  coffee.  The  report  stated 
that:  "From  the  experience  obtained  in 
animal  experiments  and  study  of 
humans  who  have  been  exposed  to 
carcinogens  in  the  course  of  their  work 
the  panel  believes  that  the  probability  of 
cancer  induction  from  a  particular 
carcinogen  in  minute  doses  may  be 
eventually  assessed  by  weighing 
scientific  evidence  as  it  becomes 
available."  106  Congressional  Record 
15380-15381. 

Thus,  the  Senate  agreed  to  adopt  the 
color  additive  Delaney  Clause  only  with 
the  understanding  that  the  clause  would, 
like  the  food  additive  Delaney  Clause, 
be  administered  with  a  "rule  of  reason," 
premised  on  the  expectation  that 
scientists  would  be  able  to  determine 
the  "probability  of  cancer  induction." 
Thus,  far  from  having  been 
"extraordinarily  rigid,"  Congress  clearly 
contemplated  that  those  administering 
the  Delaney  Clause  would  have 
discretion  to  implement  that  provision  in 
a  reasonable  way. 

The  purpose  of  the  Delaney  Clause  in 
section  409  of  the  act  is,  after  all,  to 
protect  the  public  from  the  possibility  of 
increasing  cancer  risks  through  the  use 
of  food  additives.  It  does  not  advance 
this  purpose  to  prohibit  uses  that 
present  a  risk  that  is,  for  all  practical 
purposes,  zero.  Congress  recognized  this 
fact  in  warning  FDA  not  to  "go 
overboard"  in  applying  the  Delaney 
Clause.  106  Congressional  Record  15381. 
Thus,  it  is  not  inconsistent  with  the 
Delaney  Clause  to  permit  some  uses  of  a 
carcinogenic  food  additive  when  those 
uses  are  shown  to  present  a  potential 
carcinogenic  risk  that  is  so  trivial,  based 
on  conservative  statistical  analyses,  as 
to  be  the  functional  equivalent  of  no  risk 
at  all. 

2.  FDA  finds  that  the  risk  from  the  use 
of  methylene  chloride  in  decaffeinating 
coffee  (no  greater  than  1  in  1  million)  is 


so  small  as  to  be  effectively  no  risk.  The 
agency  makes  this  finding  for  the 
following  reasons: 

a.  This  computed  level  of  risk  is  an 
upper  bound  level.  It  is  not  an  actuarial 
risk.  An  actuarial  risk  is  the  risk 
determined  by  the  actual  incidence  of  an 
event.  In  contrast,  the  computed  risk  is  a 
projection  based  on  certain  assumptions 
that  enable  the  agency  to  estimate  a  risk 
that  is  too  small  to  actually  be 
measured.  The  agency  uses  conservative 
assumptions  to  ensure  that  the 
computation  does  not  understate  the 
risk.  Among  the  assumptions  that  the 
agency  relied  upon  in  this  computation 
are  that: 

(i)  FDA  assumes  that  methylene 
chloride  is  as  effective  in  inducing 
cancer  on  a  proportional  basis  at 
extremely  low  doses  as  it  is  at  the 
exaggerated  doses  used  in  the  animal 
studies. 

(ii)  FDA  assumes  that  methylene 
chloride  is  present  in  all  decaffeinated 
coff A  at  the  highest  level  permitted  by 
the  regulation. 

(iii)  FDA  assumes  that  lifetime- 
average  consumption  for  the  high 
consumer  is  used,  rather  than  the 
average  consumer. 

Based  on  its  computations,  the  agency 
is  confident  that  the  risk  from  the  use  of 
methylene  chloride  to  decaffeinate 
coffee  will  not  exceed  1  in  1  million  and 
is  likely  to  be  somewhere  between  that 
level  and  zero.  FDA  emphasizes  that  the 
1  in  1  million  level  of  risk  does  not  mean 
that  1  in  every  1  million  people  will 
contract  cancer  as  a  result.  Rather,  in  all 
likelihood,  no  one  will  contract  cancer 
as  a  result  of  this  exposure.  The  1  in  1 
million  level  represents  a  1  in  1  million 
increase  in  risk  over  the  normal  risk  of 
cancer  in  a  lifetime — not  annual — risk. 

Because  of  the  conservative 
assumptions  in  the  foregoing  risk 
assessement  computation,  it  is  probable 
that  the  incidence  of  tumors  that  would 
result  the  use  of  methylene  chloride  is 
likely  to  be  even  lower.  In  fact,  the  level 
of  risk  from  most  decaffeinated  coffee  is 
an  incidence  of  less  than  one  tumor  after 
a  lifetime  of  consumption  in  the  entire 
population  of  coffee  drinkers.  As 
previously  noted,  it  is  likely  that  in  fact 
there  will  be  no  increase  incidence. 

b.  FDA  has  previously  considered  the 
risk  level  of  1  in  1  million  in  aerveral 
contexts.  In  the  ongoing  rulemaking 
proceeding  to  establish  procedures  and 
standards  for  applying  the  so-called 
DES-proviso  to  the  Delaney  Clause  for 
carcinogenic  drug  and  food  additive 
residues  in  edible  animal  tissues  (21 
U.S.C.  360b(d)(l)(H)).  FDA  has  proposed 
than  an  assay  method  sufficient  to 
detect  a  residue  posing  a  calculated 
upper  bound  risk  of  1  in  1  million  be 


required  posing  a  calculated  upper 
bound  risk  of  1  in  1  million  be  required 
becasue  "a  risk  level  of  1  in  1  million 
over  a  lifetime  imposes  no  additional 
risk  of  cancer  to  the  public"  (44  FR 
17070. 17093;  March  20. 1979).  The 
agency  noted  that  by  using  that  level  of 
risk,  "as  far  as  can  be  determined,  in  all 
probabihty  no  one  will  contract  cancer" 
(50  FR  45530,  45541;  October  31, 1965). 

In  several  proceedings  involving  the 
agency's  policy  for  carcinogenic 
impurities  in  food  and  color  additives, 
FDA  has  used  the  risk  of  1  in  1  million 
as  a  standard  for  determining  whether 
the  calculated  upper  bound  risk  of 
cancer  posed  by  an  impurity  is  low 
enough  to  be  considered  "safe"  within 
the  meaning  of  the  general  safety  clause. 
See,  e.g.,  the  administrative  record 
compiled  in  the  rulemaking  on  D&C 
Green  No.  6,  47  FR  14138;  April  2. 1985. 

FDA  believes  that  these  uses  of  the  1 
in  1  million  risk  level  are 
indistinguishable  from  the  use  1  in  1 
million  as  a  de  minimis  level  of  risk  with 
respect  to  the  Delaney  Clause.  A  finding 
that  a  substance  with  a  1  in  1  million 
risk  is  "safe,"  or  that  it  "imposes  no 
additional  risk  of  cancer  to  the  public," 
is  the  same  as  a  finding  that  the  risk  is 
of  no  public  health  consequence  or  that 
it  is  insignificant.  It  is  in  just  those 
circrumstances,  where  there  is  no 
meaningful  increase  in  public  health 
protection  from  applying  the  strict  terms 
of  a  legal  standard,  that  the  courts  have 
found  the  de  minimis  doctrine  to  be 
applicable.  For  example,  the  court  in 
Monsanto  equated  "de  minimis"  with  a 
finding  that  migration  of  an  indirect  food 
additive  is  "insignificant"  (613  F.2d  at 
947)  in  a  context  where  the  court  clearly 
recognized  that  the  real  question  was 
the  toxicity  of  a  particular  level  of 
migration. 

For  these  reasons,  FDA  concludes  that 
a  risk  level  on  the  order  of  1  in  1  million 
for  cancer  constitutes  a  de  minimis  level 
of  risk,  and  that  its  use  of  that  level  of 
risk  in  other  regulatory  contexts  is 
consistent  with  that  conclusion, 
although  the  agency  until  now  has  not 
had  occasion  to  consider  what  levels  of 
risk  might  be  considered  de  minimis 
under  the  Delaney  Clause  with  respect 
to  be  considered  de  minimis  under  the 
Delaney  Clause  with  respect  to  a  food  or 
color  additive. 

Based  on  the  foregoing,  FDA 
concludes  that  the  risk  of  cancer  from 
the  use  of  methylene  chloride  to 
decaffeinate  coffee  is  so  low  as  to  be 
effectively  no  risk,  and  that  there  would 
be  no  benefit  to  the  public  from 
prohibiting  its  use  in  this  case.  Further, 
consistent  with  section  409  of  the  act, 
FDA  concludes,  for  the  same  reasons 
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and  because  there  are  no  other  safety 
problems  with  this  use  of  methylene 
chloride,  that  methylene  chloride  is  safe 
for  use  to  decaffeinaie  coffee.  Therefore, 
FDA  will  permit  the  continued  use  of 
methylene  chloride  to  deca^einate 
coffee  so  long  as  the  residue  levels  are 
kept  within  the  limits  established  in 
§  173.25. 

VI.  Regulatory  Action 

Under  section  601(a)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  361(a]).  a  cosmetic  is  deemed 
to  be  adulterated  "[i]f  it  bears  or 
contains  any  poisonous  or  deleterious 
substance  which  may  render  it  injurious 
to  users  under  the  conditions  of  use 
prescribed  in  the  labeling  thereof,  or, 
under  such  conditions  of  use  as  use  are 
customary  or  usual  *  *  *."  FDA  believes 
that  the  evidence  discussed  above 
establishes  that  methylene  chloride  is  a 
poisonous  or  deleterious  substance,  and 
that  its  use  in  cosmetic  products  may 
render  those  products  injurious  to  users. 
Therefore.  FDA  has  tentatively 
concluded  that  cosmetics  that  contain 
methylene  chloride  are  adulterated 
under  section  601(a)  of  the  act,  and  the 
agency  is  consequently  proposing  to 
prohibit  the  use  of  methylene  chloride  in 
all  cosmetic  products. 

FDA  has  been  informed  by  several 
cosmetic  manufacturers  that  they  have 
either  ceased  using  methylene  chloride 
in  their  hair  spray  products  or  are  in  the 
process  or  will  soon  be  in  the  process  to 
so  reformulate.  The  agency 
acknowledges  these  substantial 
voluntary  efforts  and  the  availability  of 
safe  substitutes.  Consequently,  given  the 
severity  of  the  public  health  risk 
presented,  a  regulation  is  necessary  to 
ensure  that  all  hair  spray  manufacturers 
cease  using  methylene  chloride  and  that 
no  new  hair  spray  manufacturers  being 
using  it. 

FDA,  however,  is  not  taking  any 
action  with  regard  to  the  use  of 
methylene  chloride  is  decaffeinated 
coffee. 

VII.  Economic  Impact 

FDA.  in  accordance  with  the 
Reguatory  Flexibilitiy  Act.  has 
considered  the  effect  that  this  proposed 
rule  would  have  on  small  entities 
including  small  businesses.  The  agency 
has  determined  that  the  economic 
impact  arising  from  this  proposed  rule 
will  result  from  one-time  reformulation 
and  relabeling  costs  for  those  cosmetic 
products  currently  containing  methylene 
chloride.  Information  available  to  the 
agency  has  indicated  that  the  only 
products  potentially  affected  by  this 
proposal  are  aerosol  hair  spray 
products,  and  that  the  use  of  methylene 


chloride  in  these  products  has  declined 
sharply  in  recent  years.  The  agency 
estimates  the  aggregate  costs  of  this 
proposed  rule  to  be  approximately  $1 
million.  Therefore,  FDA  certifies,  in 
accordance  with  section  e05(b]  of  the 
Regulatory  Flexibiltiy  Act,  that  no 
significant  ecomonic  impact  on  a 
substantial  number  of  small  entities  nvill 
derive  from  this  action. 

Further,  in  accordance  with  Executive 
Order  12291,  FDA  has  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  it  is  not  major  rule 
as  defined  by  that  Order.  A  copy  of  the 
threshold  assessment  is  on  file  the 
Dockets  Management  Branch. 

VII.  Enviroomental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  findings,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  fmal 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  that  was  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636, 
effective  July  25. 1985). 
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G.  Cramer,  Food  Additive  Chemistry 
Evaluation  Branch,  FDA. 

24.  Memorandum  dated  November  14. 1965. 
G.  Cramer.  Food  Additive  Chemistry     ,  - 
Evaluation  Branch,  FDA. 

25.  Letter  dated  November  18, 1985. 1. 
Abrams,  MRCA  Information  Service,  to  A. 
Beloian,  FDA. 

26.  International  Coffee  Organization, 
"United  States  of  America  Coffee  Drinking 
Study.  Winter  1985."  London,  England. 

27.  Pao.  E..  et  aL.  "Foods  Commonly  Eaten 
by  Individuals:  Amounts  Per  Day  and  Per 
Ealing  Occasion,"  U.S.  Department  of 
Agriculture.  Home  Economics  Research 
Report  No.  44.  pp.  24-25. 1982. 

28.  Quantitative  Risk  Assessment 
Committee,  Memorandum.  "Upper  Bound 
Estimate  of  Cancer  Risk  from  Methylene 
Chloride  (MC)  in  MC-based  Decaffeinated 
Coffee  Products."  November  15. 1985. 

X.  Comments 

Interested  persons  may.  on  or  before 
February  18. 1986,  submit  to  the  Dockets 
Management  Branch  (address  ^bove) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  700 

Cosmetics.  Packaging  and  containers. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  Pail  700  be  amended  as  follows: 

PART  700— GENERAL 

1.  The  authority  citation  for  21  CFR 
Part  700  is  revised  to  read  as  follows: 

Authority:  Sees.  601.  602.  701(a).  704.  52 
Stat.  1054  as  amended.  1055.  67  Stat.  477  as 
amended  (21  U.S.C.  361.  XZ  371(a).  374);  21 
CFR  5.10  and  5.11. 

2.  By  adding  new  §  700.19.  to  read  as 
follows: 

§  700. 19    Use  of  methylene  chlcrkle  as  an 
ingredient  of  cosmetic  products. 

(a)  Methylene  chloride  has  been  used 
as  an  ingredient  of  aerosol  cosmetic 
products,  principally  hair  sprays,  at 
concentrations  generally  ranging  from  10 
to  25  percent.  In  a  2-year  animal 
inhalation  study  sponsored  by  the 
National  Toxicology  Program, 
methylene  chloride  produced  a 
significant  increase  in  benign  and 
malignant  tumors  of  the  lung  and  liver  of 
male  and  female  mice.  Based  on  these 


findings  and  on  estimates  of  human 
exposure  from  the  customary  use  of  hair 
sprays,  the  Food  and  Drug 
Administration  concludes  that  the  use  of 
methylene  chloride  in  cosmetic  products 
poses  a  significant  cancer  risk  to 
consumers,  and  that  the  use  of  this 
ingredient  in  cosmetic  products  may 
render  these  products  injurious  to 
health. 

(b)  Any  cosmetic  product  that 
contains  methylene  chloride  as  an 
ingredient  is  deemed  adulterated  and  is 
subject  to  regulatory  action  under 
sections  301  and  601(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

Dated:  December  12. 1985. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 
(FR  Doc.  85-29851  Filed  12-17-85:  8:45  amj 

BILUNG  CODE  4160-41-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 

Control  Custody,  Cars,  Trsatmsnt,  and 
Instruction  of  Inmatss;  Chsmical 
Abuse  Programs,  Admission  and 
Orientation,  Classification  and 
Program  Review,  and  Inmate 
Recreation  Programs 

Correction 

In  FR  Doc.  85-27920  beginning  on  page 
48338.  in  the  issue  of  Friday,  November 
22, 1985.  on  page  46341,  third  column,  the 
fifth  line  of  S  544.34(d)(5)  is  corrected  by 
changing  "90"  to  read  "30". 

BtUJNQ  CODE  1SOS-01-M 


DEPARTIMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  780, 784  ~ 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program;  Probable  Hydrologic 
Consequences  and  Cumulative 
Hydrologic  Impact  of  Mining 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Availability  of  draft  guidance 
documents. 

SUMMARY:  Section  507(b](ll)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  requires  that  a 
permit  application  for  a  surface  coal 


mining  operation  contain  a 
determination  of  the  probable 
hydrologic  consequences  (PHC)  of  the 
operations.  The  regulatory  authority, 
pursuant  to  the  requirements  of  sections 
507(b)(ll)  and  510(b)(3)  of  SMCRA,  must 
conduct  a  cumulative  hydrologic  impact 
assessment  (CHIA)  of  all  anticipated 
mining  in  the  area,  and  make  a  finding 
that  the  proposed  coal  mining  operation 
has  been  designed  to  prevent  material 
damage  to  the  hydrologic  balance 
outside  the  permit  area  prior  to  issuing  a 
permit. 

The  Office  of  Surface  Mining  (OSM) 
has  developed  draft  guidelines  that 
provide  and  understanding  of  the 
statutory  and  regulatory  requirements 
relative  to  PHC  and  CHIA  and  that 
suggest  procedures  which  may  be 
utilized  by  permit  applicants  and  State 
regulatory  authorities  in  the  preparation 
of  PHCs  and  CHIAs.  respectively.  In 
order  to  make  die  guidelines  more  useful 
to  surface  coal  mine  permit  applicants 
and  regulatory 'authorities.  OSM  is 
soliciting  specific  suggestions  and 
comments  particularly  with  respect  to 
the  sources  of  hydrologic  and  geologic 
information  and  the  applicability  and 
adequacy  of  coverage  of  relevant 
concerns.  ^ 

DATE:  Written  comments  must  be 
received  before  5:00  p.m.  eastern 
standard  time  on  April  17, 1986. 

ADDRESS:  Administrative  Record,  Office 
of  Surface  Mining.  Room  5315L 1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Perry.  Division  of  Reclamation 
Technology,  Office  of  Surface  Mining. 
1951  Constitution  Avenue,  NW., 
Washington.  DC  20240,  Telephone:  202/ 
343-1514. 

Dated:  December  10. 1985. 
Brent  Wahlquist. 

Assistant  Director.  Program  Operations. 
[FR  Doc.  85-29924  Filed  12-17-85:  8:45  am] 

BtLUHQ  COOC  4S10-W-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[AMS-FRL-2940-1] 

Gasoline  VotetHtty  and  Hydrocartion 
Emissions  From  Motor  Vehicles;  Public 
Hearing 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule:  hearing. 


iil-t  *:Kh'. .  i^* 
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summary:  On  November  21, 1985  (50  FR 
48100],  EPA  published  notice  of 
availability  of  a  regulatory  strategies 
document  on  gasoline  volatility  and 
hydrocarbon  emissions  from  motor 
vehicles.  This  notice  also  established  a 
time  and  place  for  a  public  hearing  on 
this  issue.  EPA  has  found  it  necessary  to 
change  the  date  and  location  of  the 
hearing  as  indicated  below. 

DATES:  A  public  hearing  on  the  issues 
brought  forth  in  this  study  will  be  held 
on  February  4, 1988,  convening  at  9:00 
a.m.  The  hearing  will  continue  through 
February  5, 1986  if  additional  time  is 
needed.  Written  comments  on  the  study 
must  be  received  on  or  before  March  5, 
1986. 

AOORESS:  The  public  hearing  will  be 
held  at  the  Campus  Inn,  615  East  Huron 
Street,  Ann  Arbor,  Michigan  48104. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  J.  Dana,  Office  of  Mobile 
Sources,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-7647. 
Dated:  December  6, 1985. 
Charies  L  Elkins, 

Acting  Assistant  Adminiatrotor  for  Air  and 
Radiation. 

(FR  Doc.  85-29787  Filed  12-17-«5;  8:45  am) 

MLLMG  COOC  WM-StMt 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  85-379;  RM-5091] 

FM  Broadcast  Station  In  Franklin,  VA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein,  at  the 
request  of  Franklin  Broadcasting 
Corporation,  proposes  the  allotment  of 
Channel  269A  to  Franklin,  Virginia,  as 
the  community's  first  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986,  and  reply 
comments  on  or  before  February  13, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

Us!  of  Subjects  in  47  CFR  Part  73 

Radio. 

The  authority  citation  for  Part  73 
continues  to  read: 

Autboriiy:  Sees.  4  and  303.  48  Stat.  1066.  as 


amended.  1062.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303.  307.  48 
Stat.  1081. 1082.  as  amended.  1083,  as 
amended.  47  U.S.C.  301,  303.  307.  Other 
Statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rulemaking 

In  the  Matter  of  Amendment  fo  S  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations 
(Franklin.  Virginia)  MM  Docket  No.  85-379, 
RX4-S091. 

Adopted:  November  25, 1985. 

Released:  December  12, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  a  petition  for  rule  making 
filed  by  Franklin  Broadcasting 
Corporation  ("petitioner"),  licensee  of 
Station  WYSR(AM),  Franklin,  Virginia, 
seeking  the  allotment  of  Channel  269A 
to  Franklin,  Virginia,  as  that 
community's  first  commercial  FM 
service.  Petitioner  has  expressed  an 
intention  to  apply  for  the  channel  if 
allotted. 

2.  The  channel  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.6  kilometers  (4.1  miles)  west  of  the 
community.  This  restriction  is  necessary 
to  avoid  short  spacing  to  Station 
WWDE-FM,  Channel  267.  Hampton, 
Virginia.' 

3.  In  view  of  the  fact  that  Franklin, 
Virginia  could  receive  its  first 
commercial  FM  service,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules,  for  the  following 
community. 


CHamtlHo. 

C«y 

Pnmr* 

Pro- 

Fr«nW(n,VA „._    . 

269A 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

5.  Interested  parties  may  file 
comments  on  or  before  February  3, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 


'  This  proposal  is  also  conditioned  on  the  grant  of 
a  license  for  Station  WHZZ.  New  Bern.  North 
Carolina,  to  become  a  Class  CI  station,  for  which  a 
permit  has  already  been  issued. 


procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Peter  Gutmann, 
Pepper  &  Corazzini,  1776  K  Street,  NW., 
Washington,  DC  20006  (Counsel  to 
petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  and  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charies  Schott, 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §S  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  973.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
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proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Pubic  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requsted  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Senice.  Pursuant  to  applicable 
procedures  set  out  in  5 1 1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1-420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
tvith  the  provisions  of  Sl-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 


Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington.  DC. 

|FR  Doc.  85-29916  Filed  12-17-85;  8:45  Hm] 
BILLING  CODE  «riI-01-M 


47  CFR  Part  73 

(MM  Docket  No.  85-380;  RM-4963;  RM- 
5052;  RM-50e4;  RM-5092] 

FM  Broadcast  Station  in  Elizal>eth, 
Roswell,  Acworth,  and  Carteraville,  GA 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes  the 
allotment  of  Channnel  298A  to  either 
Elizabeth,  Roswell.  Acworth.  or 
Cartersville,  Georgia,  as  a  first  FM 
service  at  any  of  the  communities,  in 
response  to  petitions  filed  by  Elizabeth 
Community  Broadcasters.  William  E. 
Mallon,  C.  Phillip  Robuck  and  by  Julia 
N.  Frew,  respectively. 
DATES:  Comments  must  be  filed  on  or 
before  February  3. 1988.  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT! 
Montrose  H.  Tryee.  Mass  Media  Bureaul 
(202)634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  46  Stat.  1066,  as 
amended,  1062,  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307.  48 
Stat.  1081, 1082,  as  amended.  1063,  as 
amended.  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Notice  of  Proposed  Rule  Making 

In  the  matter  of  Amendment  of  S  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations 
'Elizabeth.  Roswell.  Acworth,  and 
Cartersville.  Georgia.  MM  Docket  No.  85-380, 
RM-4963,  RM-5052.  RM-5084.  RM-5092. 

Adopted:  November  26. 1985. 

Released:  December  12. 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  herein  considers 
four  separate  petitions  for  rule  making 
for  Channel  298A.  The  first  was  filed  by 
Elizabeth  Community  Broadcasters, 
requesting  the  allotment  of  Channel 
298A  to  Elizabeth.  Georgia;  the  second 
by  William  E.  Mallon,  requesting 
Channel  298A  at  Roswell,  Georgia:  the 


third  by  C.  Phillip  Robuck  for  Channel 
298A  at  Acworth.  Georgia:  and  the 
fourth  was  submitted  by  Julia  N.  Frew, 
requesting  that  Channel  298A  be  allotted 
to  Elizabeth,  Georgia.*  The  petitions  are 
considered  to  be  mutually  exclusive 
since  the  communities  are  less  than  the 
required  105  kilometers  (65  miles)  apart. 
Each  petitioner  stated  its  (his)  intention 
to  apply  for  Channel  298A  at  the 
community  requested. 

2.  Elizabeth  (population  1.700).* 
Roswell  (population  23.337),'  Acworth 
(population  3,648),  and  Cartersville 
(population  9.504).  are  all  without  local 
FM  broadcast  service.  Cartersville  is 
served  by  two  AM  stations;  one  fiilltime 
and  one  daytime-only.  Channel  298A 
can  be  allotted  to  any  of  the 
communities  in  compliance  with  the 
minimum  distance  separation 
requirements  of  S  73.207  of  the  Rules,  in 
order  to  avoid  a  short  spacing  to 
Channel  297  at  Columbus,  Georgia,  a 
site  restriction  of  10.3  kilometers  (6.4 
miles)  northeast  of  EUzabeth  and  4.6 
kilometers  (2.8  miles)  north  of  Acworth 
must  be  imposed. 

3.  Since  there  are  no  other  channels 
available  for  allotment  to  any  of  the 
communities,  we  shall  provide  each 
proponent  an  opportunity  to 
demonstrate  in  comments  to  thib 
proceeding,  why  its  community  should 
receive  the  allotment.  In  this  regard, 
parties  should  be  guided  by  the  criteria 
adopted  by  the  Commission  to  evaluate 
conflicting  proposals  in  Revision  ofFM 
assignment  Policies  and  Procedures  (EC 
Docket  80-130),  90  F.C.C.  2d  88  (1982). 

PART  73— {AMENDEDl 

4.  In  view  of  the  foregoing,  the 
Commission  seeks  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments.  §  73.202(b)  of  the  Rules,  as  it 
pertains  to  the  following  communities. 


CHy 

OiannalNo 

PtgscvM 

f^oposcd. 

Eiizabeiti,  GA 

or 
naimM  GA                     

— 

29eA 

29eA 

or 

'Channel  2SBA  presently  allotied  lo  Cartersville 
is  being  used  at  Canton.  Ceorgia.  Petitioner 
requested  ttie  Commission  to  modify  (tie  Table  of 
Allotments  lo  reflect  the  actual  use  of  Channel  28SA 
at  Canton.  However,  that  request  will  be  considered 
in  a  separate  proceeding  which  proposes  to 
substitute  Channel  289C2  for  Channel  EfiSA  at 
Canton. 

'Elizabeth.  Ceorgia.  is  not  shown  in  the  1980  U.S 
Census  Report.  Petitioner  shows  Elizat>eth  as  a 
township  which  has  chosen  independent  status 
from  nearby  Marietta.  Georgia.  identifiat>le  on 
various  county,  state  and  Rand  McNally  maps. 

'Population  figures  are  taken  from  the  1980  U.S. 
Census. 
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C-y 

Prasem 

ProposMl 

AxMvth,  GA. _..    „. 

29eA 

or 

Ctmrnwrnt.  GA. „. 

29eA 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
t>efore  a  channel  will  be  allotted. 

6.  Interested  parties  may  Rle 
comments  on  or  before  February  3. 1986. 
and  reply  comments  on  or  before 
February  18, 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 

Nancy  L  Wolf,  Dow.  Lohnes  and 
Albertson.  1255  Twenty-third  Street 
NW.,  Washington,  DC  20037  (Counsel 
for  Elizabeth  Community 
Broadcasters) 

Eric  S.  Kravetz,  Ward  and  Mendelsohn. 
1100 17th  Street  NW..  Suite  900, 
Washington,  DC  20036  (Counsel  for  C. 
Phillip  Robuck) 

James  E.  Price,  Sterling 
Conmiunications,  Inc..  Uptain 
Building.  Suite  418,  Chattanooga. 
Tennessee  37411  (Consultant  to 
William  E.  Mallon) 

Julia  N.  Frew,  Route  6,  N.  Tennessee 
Road,  Cartersville,  Georgia  30120. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commissions  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73^02(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 


the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 
Federal  Communications  Commission. 
Charles  Schott. 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau.  i  - 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  the  Commission's  Rules.) 
.(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 


different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  fiS  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  shall  be  served  on  the 
person(s)  who  filed  comments  to  which 
the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service. 
(See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  docimients  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington.  DC. 

(FR  Doc.  85-29896  Filed  12-17-85;  8:45  am) 
BHJJNa  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  85-377;  RM-50171 

FM  Broadcast  Station  In  Kapaa,  HI 

AGENCY:  Federal  Communications 
Conunission. 

action:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
allotment  of  Channel  278  to  Kapaa. 
Hawaii,  as  its  first  FM  service,  in 
response  to  a  petition  filed  by  Native 
Hawaiian  Broadcasting  Company. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986,  and  reply 
comments  on  or  before  February  18. 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree.  Mass  Media  bureau. 
(202)  634-6530. 
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SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066,  as 
amended.  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303.  307, 48 
Slat.  1081. 1082.  as  amended.  1083.  as 
amended,  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

In  the  matter  of  Amendment  of  S  73.202(b), 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Kapaa.  Hawaii)  MM  Docket  No.  85-377;  RM- 
5017. 

Notice  of  Proposed  Rule  Making 

Adopted:  November  25. 1985. 
Released:  December  12. 1985. 
By  the  Chief,  Policy  and  Rules  Division. 

1.  Before  the  Commission  is  a  petition 
for  rule  making  filed  by  Native 
Hawaiian  Broadcasting  Company, 
which  seeks  the  allotment  of  Channel 
278  to  Kapaa.  Hawaii,  as  its  first  FM 
channel.  Petitioner  stated  its  intent  to 
apply  for  the  channel. 

PART  73— [AMENDED] 

2.  Channel  278  can  be  alloted  to 
Kapaa  in  compliance  with  the  minimum 
distance  separation  requirements.  In 
view  of  the  fact  that  the  proposed 
allotment  could  provide  a  first  FM 
service  to  Kapaa.  the  Commission 
proposes  to  amend  the  FW  Table  of 
Allotments,  §  73.202(b)  of  the  Rules,  as 
follows: 


City 

ChwwMlNo. 

Pr©8onl 

Pf0p086d 

K««>M.  HI 

276 

3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-o^  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

4.  Interested  parties  may  file 
comments  on  or  before  February  3. 1986. 
and  reply  comments  on  or  before 
February  18. 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioner(s).  or  their  counsel  or 
consultant,  as  follows:  Alan  G. 
Moskowitz,  Shrinsky.  Weitzman  and 
Eisen,  1120  Connecticut  Avenue  NW., 
Washington.  DC  20036  (counsel  for 
petitioner). 


5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549. 
published  February  9, 1981. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau.  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pepding  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(8)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(c)(1),  303(g]  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 


authorized,  to  build  a  station  promptly, 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  1.415  and  1.420  of 
the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Referance 
Room  at  its  headquarters,  1919  M  Street 
NW..  Washington.  DC. 

(FR  Doc.  85-29914  Filed  12-17-85:  8:45  am] 

WLUNO  CODE  (Tlt-OI-M 
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47  CFR  Part  73 

(MM  Docket  No.  85-378:  RM-4978] 

FM  Broadcast  Station  in  Sturgeon  Bay, 
Wl 

AQENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  Action  taken  herein,  at  the 
request  of  Davison  Communications 
Corporation,  proposes  the  substitution 
of  Channel  259C2  for  Channel  261A  at 
Sturgeon  Bay,  Wisconsin,  and 
modification  of  the  license  of  Station 
WSBW(FM),  Sturgeon  Bay,  Wisconsin, 
to  specify  operation  on  Channel  259C2, 
as  that  community's  second  wide 
coverage  area  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986,  and  reply 
comments  or  or  before  February  18. 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATIOM  CONTACT 
Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
The  authority  citation  of  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  84  Stat.  1066.  as 
amended,  1082.  as  amended;  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303,  307.  48 
Stat.  1081. 10B2.  as  amended,  1083.  as 
amended  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

In  the  matter  of  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Sturgeon  Bay.  Wisconsin)  MM  Docket  No. 
85-378.  RM-4978. 

Notice  of  Proposed  Rule  making 

Adopted:  November  25. 1985.  Released: 
December  12. 1965. 

By  the  Chief.  Policy  and  Rules  Divisions. 

1.  A  petition  for  rule  making  was  filed 
by  Davison  Communications 
Corporation,  licensee  of  Station 
WSBW(FM).  Channel  261A,  Sturgeon, 
Wisconsin,  ("petitioner"),  seeking  the 
substitution  of  class  C2  Channel  259  for 
Channel  261A  and  modification  of  its 
license  to  specify  operation  on  the  new 
channel. 

2.  Petitioner  submitted  information  in 
support  of  the  proposal  and  states  the 
upgrade  of  its  facilities  would  provide  a 
benefit  both  to  Sturgeon  Bay  and  to  the 
entire  Door  County  Peninsula. 

3.  We  believe  the  petitioner's  proposal 
warrants  consideration.  The  sulMtitution 


can  be  made  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  Since  Sturgeon 
Bay  is  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border,  the 
proposal  requires  concurrence  by  the 
Canadian  government 

4.  In  accordance  with  our  established 
policy,  we  shall  propose  to  modify  the 
license  of  Station  WSBW  to  specify 
operation  on  Channel  259C2.  However, 
if  another  party  should  indicate  an 
interest  in  the  Class  C2  allotment,  the 
modification  may  not  be  implemented 
unless  an  additional  equivalent  channel 
is  allotted.'  See,  Modification  of  FM  and 
TV  Station  Licenses,  MM  Docket  No. 
83-1148,  98  FCC.  2d  916  (1984). 

PART  7»-{  AMENDED] 

5.  Accordingly  in  order  to  provide 
Sturgeon  Bay  with  its  second  wide 
converage  FM  station,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Allotments,  (§  73.202(b)  of  the  Rules, 
with  regard  to  the  community  listed 
below,  as  follows:) 


Otf 

ChannalNo. 

PrMsnt 

Proposed 

Sturgeon  Bay,  Wl 

230.  24eA.  and 
261A. 

230.  249Aand 
259C2 

6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  with  be  allotted. 

7.  Interested  parties  may  file 
comments  on  or  before  February  3, 1988, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  James  M. 
Weitzman,  Allan  G.  Moskowitz, 
Shrinsky,  Weitzman  &  Eisen,  P.C,  1120 
Connecticut  Avenue  NW.,  Suite  270, 
Washington,  DC  20036. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 


'  Interested  parties  should  consider  ttie  pendency 
of  the  Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  85-313.  SO  FR  45439  (put)li«hed  Octot>er 
31, 1985).  which  proposes  to  permit  FM  sUliont  to 
upgrade  on  adfacent  channels  in  this  type  of 
proceeding  without  demonstrating  the  availability    ' 
of  an  additional  equivalent  class  of  channel. 


§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  46  FR  11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Patricia 
Rawlings,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Scfaott, 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §S  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 


3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposaUs)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  of  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  tiled  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person{s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  DC. 
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INTERSTATE  COMMERCE 
COMMISSION 

49CFRCh.X 

(Ex  Part*  No.  462] 

Rail  Carriers;  Exemption  of  Demurrage 
From  Regulation 

agency:  Interstate  Commerce 
Commission. 

action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Commission  is  seeking 
public  comment  on  whether  to  consider 
a  partial  or  complete  exemption  of 
demurrage  charges  from  regulation.  We 
have  recently  eliminated  antitrust 
immunity  with  respect  to  demurrage 
charges  because  in  a  competitive 
environment,  such  charges  will  more 
accurately  track  car  supply  condition, 
car  demand  conditions,  and  the  specific 
priorities  and  needs  of  individual 
carriers  and  shippers.  Eliminating 
antitrust  immunity  effectively  promotes 
the  general,  goals  of  the  rail 
transportation  policy,  and  the  equipment 
allocation  goals  of  49  U.S.C.  10750. 
However,  demurrage  charges  will, 
without  further  action,  remain  subject  to 
Commission  regulation.  We  are 
requesting  comments  on  whether 
elimination  of  antitrust  immunity  is  of 
itself  sufficient  to  achieve  the  section 
10750  goals  of  whether  additional  action 
should  be  taken  at  this  time  imder  the 
exemption  provisions  of  49  U.S.C.  10505 
to  reduce  or  eliminate  the  regulation  of 
demurrage. 

SpeciHcally,  we  request  the  parties  to 
comment  on  the  practical  effects  of  the 
following  approaches:  (i)  no  further 
action  at  this  time:  (ii)  exemption  of 
demurrage  charges  from  the  tariff  filing 
provisions  of  the  Act,  while  retaining 
jurisdiction  over  discrimination, 
reasonable  practice  complaints, 
equipment  allocation  and  equipment 
shortage:  (iii)  some  other  form  of  partial 
deregulation;  and  (iv)  exemption  of 
demurrage  charges  from  all  applicable 
statutory  provisions.  Following 
consideration  of  the  comments,  the 
Commission  will  determine  whether  a 
further  proceeding  is  warranted. 
DATES:  Comments  are  due  January  17, 
1988. 

address:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  275-7245. 
supplementary  information: 
Additional  information  is  contained  in 


the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  Office 
of  the  Secretary,  Room  2215,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  call  (202)  275- 
7428. 

The  effect  of  this  proceeding  on 
matters  related  to  energy,  environment', 
and  small  business  entities  also  should 
be  addressed  in  the  comments. 

Authority:  49  U.S.C.  10321. 10324(a).  10S05. 
10701.  10741. 10750. 10761.  10762. 11121. 11122. 
11123.  and  5  U.S.C.  553. 

Decided:  November  8. 1985. 

By  the  CommiMion.  Chairman  Taylor,  Vice 
Chairman  Gradison,  Commissioners  SterretL 
Andre,  Simmons.  Lamboley  and  Strenio. 
Commissioner  Simmons  concurred  with  a 
separate  expression. 
James  H.  Bayne, 
Secretary. 
[FR  Doc  85-29892  Filed  12-17-85:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WildHfe 
and  Plants;  Proposed  Endangered 
Status  for  ttie  Florida  Grasshopper 
Sparrow 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  Florida  grasshopper 
sparrow  (Ammodramus  savannarum 
floridanus),  a  bird  endemic  to  the  prairie 
region  of  south-central  Florida,  is 
proposed  for  listing  as  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
In  the  early  1900'8  the  populations  of 
this  bird  were  reportedly  large  and 
widespread  in  Florida.  However, 
surveys  conducted  between  1980  and 
1984  would  indicate  a  population  of 
about  250  adult  birds.  The  principal 
reason  for  the  decline  of  the  grasshopper 
sparrow,  and  the  greatest  threat  to  its 
continued  survival,  is  habitat  loss  or 
degradation  resulting  from  conversion  of 
native  vegetation  to  improved  pasture. 
This  proposal,  if  made  final,  would 
implement  the  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
for  the  Florida  grasshopper  sparrow. 
The  Service  seeks  data  and  comments 
from  the  public  on  this  proposal. 
dates:  Comments  from  all  interested 
parties  must  be  received  by  February  18. 
1988.  Public  hearing  requests  must  l>e 
received  by  February  3, 1986. 
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:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Endangered 
Species  Field  Station,  U.S  Fish  and 
Wildlife  Service,  2747  Art  Museum 
Drive.  Jacksonville,  Florida  32207. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHEII  INFOfUtATION  CONTACT: 
Mr.  David  J.  Wesley,  Endangered 
Species  Field  Supervisor,  at  the  above 
address  (904/791-2580  or  FTS  946-2560). 
SUPPLEMENTARY  INfORMATION: 

Background 

The  following  information  is 
abstracted  primarily  from  a  report  by 
Delany  and  Cox  (1985)  prepared  for  the 
U.S.  Fish  and  Wildlife  Service, 

The  grasshopper  sparrow 
(Ammodramus  savannarumj  occurs 
throughout  most  of  temperate  North 
America.  The  Florida  subspecies  fA.  s. 
flordianus)  is  geographically  isolated 
from  its  nearest  conspecific,  the  eastern 
race  (A.  s.  pratensis),  by  at  least  500  km. 
and  is  limited  in  distribution  to  the 
prairie  region  of  south-central  Florida. 

The  Florida  subspecies  was 
discovered  in  1901  by  RA.  Meams  at  a 
location  "on  the  iGssimmee  Prairie.  7 
miles  east  of  Alligator  Bluff,  Osceola 
County,  Florida"  (Meams.  1902).  Howell 
(1932)  set  the  northern  limit  of 
distribution  as  12.9  km  southwest  of 
Kenansville  (Osceola  County),  where  10 
specimens  were  collected  from  a  small 
colony  in  1929.  He  also  documented  a 
1927  report  of  "numerous"  Florida 
grasshopper  sparrows  at  a  location  24 
km  northwest  of  Basinger  (Okeechobee 
County);  referred  to  two  nests  found 
south  of  Lake  Hicpochee  (Hendry 
County);  and  stated  that  Nicholson  saw 
a  "number"  of  birds  southeast  of 
Immokalee  (Hendry  County),  where  they 
appeared  to  be  breeding.  In  1932,  an 
unspecified  number  of  birds  were  found 
south  of  Fort  Drum  (Okeechobee 
County). 

More  recent  records  (cited  by  Delany 
and  Cox,  1985)  include  one  male  heard 
singing  14  km  north  of  Okeechobee 
(1962),  and  two  birds  located  1.6  km 
south  of  Brighton  in  Glades  County 
(1963).  In  1968,  one  specimen  was 
collected  in  a  typical  habitat  near  the 
Everglades  National  Park  (Dade 
County);  one  singing  male  was  reported 
"west  of  Lake  Okeechobee"  in  1971. 
Finally,  in  1973  and  again  in  1974. 
several  birds  were  located  southwest  of 
Kenansville.  Unfortunately,  the  lack  of 
early  distributional  information 
precludes  a  precise  delineation  of  the 
historical  range  of  the  subspecies. 


Florida  grasshopper  sparrows  are 
small,  short-tailed  birds,  about  13  cm 
long.  Dorsally  they  are  much  darker 
than  the  eastern  race  of  the  species  (A. 
s.  pratensis),  being  mostly  black  and 
gray,  lightly  streaked  with  brown  on  the 
nape  and  upper  back.  Ventrally.  adults 
are  whitish  and  unstreaked.  with  some 
buff  on  the  throat  and  breast.  The  breast 
is  streaked  in  the  juvenile  plumage.  The 
stripe  over  the  eye  is  ochraceous.  and 
the  bend  of  the  wing  is  yellow;  the  feet 
are  flesh  colored.  There  are  no  obvious 
sexual  differences  in  the  plumages.  The 
Florida  grasshopper  sparrow  is  a  well- 
marked  subspecies  that  has  been 
universally  accepted  as  valid  since  it 
was  described  by  Meams  in  1902.  This 
subspecies  is  nen-migratory.  while  the 
other  two  subspecies  found  east  of  the 
Rocky  Mountains  winter  across  the 
southem  U.S.  from  Texas  to  South 
Carolina. 

The  Florida  grasshopper  sparrow 
inhabits  the  stunted  growth  of  saw 
palmetto,  dwarf  oaks  30-70  centimeters 
high,  bluestems,  and  wiregrass. 
seemingly  preferring  this  habitat  to  the 
grassy  areas  usually  occupied  by  other 
subspecies  of  grasshopper  sparrows 
(Howell.  1932).  According  to  Nicholson 
(1936)  the  Florida  grasshopper  sparrow 
uses  the  open  spaces  where  saw 
palmetto  are  small  (25  to  40  centimeters 
high)  and  grass  is  sparse.  A  low,  but 
sparse  growth  of  saw  palmetto,  woody 
shrubs,  and  bluestems  and  wiregrass, 
rather  than  sod  forming  grasses,  is 
apparently  needed  for  nesting.  Dense 
vegetation  and  accumulated  litter 
probably  preclude  effective  foraging  by 
the  sparrow. 

Delany  and  Cox  (1985)  found  that,  in 
general,  grasshopper  sparrows  occurred 
on  treeless,  relatively  poorly  drained 
sites  that  have  been  bumed  frequently. 
Common  shrubs  in  Florida  grasshopper 
sparrow  habitat  include  pawpaw 
[Asimina  spp.),  dwarf  oak  {Quercus 
minima),  gopher  apple  (Licania 
micftauxii],  and  St.  )ohn's  Wort 
[Hypericum  fasciculatum).  The  grass 
and  herbaceous  ground  layer  usually  is 
rich  in  species,  being  dominated  by 
pineland  threeawn  (Aristida  stricta), 
bluestems  (Andropogon  spp.)  and  flat- 
topped  goldenrod  [Euthamia  minor).  In 
wetter  areas  of  lower  elevation,  the 
herbaceous  layer  includes  beak  rushes 
[Rhynchospora  spp.),  pipe  wort 
(Eriocaulon  spp.).  and  yellow-eyed  grass 
[Xyris  spp.).  Cattle  grazing,  at  a  rate  of 
one  per  8  hectares,  occurs  on  all  sites 
occupied  by  sparrows,  and  does  not 
appear  to  be  detrimental  to  the  species. 

In  the  early  1900's,  the  populations  of 
Florida  grasshopper  sparrows  were 
reportedly  large  and  widespread 
(Howell.  1932).  Surveys  by  Delany  and 


Cox,  however,  conducted  between  1980 
and  1984,  located  only  182  sparrows 
occurring  at  nine  sites.  These  sites  were 
in  southern  Osceola  County,  southem 
Polk  County,  northern  Highlands 
County,  western  Okeechobee  County, 
and  western  Glades  County.  Of  the  182 
sparrows  located,  119  were  males.  Male 
sparrows  are  far  more  conspicuous  than 
females.  If  each  of  the  males  was  mated 
to  a  single  female,  a  minimum 
population  estimate  for  the  subspecies 
would  be  less  than  250  adults.  In 
addition,  Delany  and  Cox  found 
sparrows  at  only  two  of  the  eight  sites 
from  which  they  have  been  known 
historically.  These  facts  imply  both  a 
reduction  in  abundance  and  occupied 
range  for  the  subspecies.  Alteration  and 
loss  of  habitat  due  to  conversion  of 
native  grasslands  to  improved  pastures 
have  been,  and  continue  to  be.  the 
greatest  threats  to  the  survival  of  the 
Florida  grasshopper  sparrow. 

Summary  of  Factors  Affecting  the 

opecies 

Section  4(a)(1)  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531  et 
seg.)  and  regulations  promulgated  to 
implement  the  listing  provisions  of  the 
Act  (50  CFR  Part  424)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Usts.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Florida  grasshopper 
sparrow  [Ammodramus  savannarum 
f/oridanus)  are  as  follovi^  (abstracted 
from  Delany  and  Cox.  1985): 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  principal 
threat  to  the  Florida  grasshopper 
sparrow  is  habitat  loss  or  degradation 
resulting  from  conversion  of  native 
grasslands  to  improved  pastures.  The 
subspecies  apparently  can  tolerate  some 
alteration  in  vegetation  composition  and 
structure,  as  evidenced  by  its 
occurrence  in  some  improved  pastures 
(Stevenson  in  Kale.  1978).  Sparrows 
have  been  found  in  improved  pastures 
where  some  native  vegetation  exists.  It 
appears,  however,  that  the  species 
cannot  adapt  to  conditions  that  result 
from  intensive  pasture  management 
which  removes  all  shrubs  and  saw 
palmetto.  Grasshopper  sparrows  have 
been  found  only  in  areas  that  have  at 
least  some  saw  palmetto,  shrubs, 
bluestems  and/or  wiregrass.  Nest  sites 
are  located  on  the  ground  beneath 
bushes  or  tall  climips  of  grass,  features 
that  do  not  exist  in  most  improved 
pastures. 
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[telany  i«id  Cox  (1985)  believ*  thai  6 
of  the  8  historically  known  populations 
of  the  Florida  grasshopper  sparrow  may 
have  been  extirpated  as  a  result  of  range 
management.  They  located  7  new 
localities  for  the  sdbspccies,  plus  two  of 
the  historically  known  sites.  Areas  now 
occupied  by  grasshopper  sparrows  are 
managed  for  cattle  by  periodic  burning 
during  the  winter  (^Jovemb€r-January)  at 
2-  to  3-year  intervals.  For  the  most  part 
this  does  no<  appear  to  have  adversely 
affected  the  grasshopper  sparrow 
populations  because  prescribed  burning 
improves  the  habitat  for  this  subspecies 
by  maintaining  the  prairie  grassland 
community  at  an  early  successional 
stage.  There  is  a  possibility  that  changes 
in  intensity  of  management  could  render 
these  sites  UTTSuitabie  for  grasshopper 
sparrows.  More  intensive  management 
(removing  saw  palmetto  and  planting 
grass)  wouki  eliminate  nesting  sites. 
Less  intensive  management,  winch 
would  exclude  burning  or  mechancial 
clearing,  would  allow  vegetation  to 
reach  a  successional  stage  which  would 
be  unusable  by  the  birds.  Much  of  the 
land  within  the  range  of  the  Florida 
grasshopper  sparrow  is  contained  in  a 
few  large,  private  ranches:  most  of  the 
landowners  are  not  aware  of  the 
sparrow's  existence  or  needs.  Present 
land  use  trends  indicate  a  continued 
loss  of  habitat  for  the  subspecies  due  to 
increased  pasture  conversion  and 
changes  in  intensity  of  management  of 
already  converted  pastureland. 

B.  Overutilization  for  commeivial. 
recreational,  scientific,  or  educational 
purposf}^.  There  is  no  indication  that 
any  of  these  factors  have  had  a 
significant  inipact  on  the  Florida 
grasshopper  sparrow  in  the  past. 
However,  there  is  a  potential  for 
adverse  impact  if  isolated  pairs  are 
collected,  or  scientific  collection  is 
conducted  at  locations  were  nun^rs 
are  small. 

C.  Disease  or  predation.  Hogs,  snakes, 
and  skunks  are  known  to  destroy  nests 
and  prey  upon  Florida  grasshopper 
sparrows  (Nicholeon/n  Smith.  1968). 
However,  these  natual  losses  do  not 
appear  to  be  causing  any  of  tfre 
reductions  in  range  and  numbers  that 
have  been  observed. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Florida 
grasshopper  sparrow  occurs  on  private 
land,  on  Stale  Wildlife  Mangement 
Areas  (WN4A)  (Three  Lakes  WMA  in 
Osceola  County,  and  Fisheatiqg  Creek 
WMA  in  Glades  County},  and  on  land 
managed  and  administered  by  the 
Federal  Government  (U.S.  Air  Forces 
Avon  Park  Bombing  Range):  the  Air 
Force  leases  pastures  on  the  Bnmhin^ 


Range  for  cattle  grazing.  There  are  no 
regulatory  mechanisms  to  assure 
protection  of  prairie  grassland  habitat  in 
private  ownership:  however,  the  needs 
of  the  grasshopper  sparrow  are 
considered  when  habitat  decisions  are 
made  on  the  Bombing  Range. 

The  species  is  listed  as  endangered  by 
the  State  of  Florida  (Chapter  39^27, 
Florida  AAninJfltrafive  Code),  but  thi-s 
legislation  does  not  proride  habitat 
protection.  Habitat  protection  is  also  not 
affored  under  the  Migratory  Bird  Treaty 
Act  (18  US.C.  703  et  seq.j. 

E.  Other  natural  or  man-mode  factors 
affecting  its  continued  existence.  Ft  is 
not  known  if  grasshopper  sparrows  live 
directly  within  the  target  areas  of  the 
Air  Force's  Avon  Park  Bombing  Range: 
if  so,  the  birds  would  be  adversely 
affected  by  bombing  activities. 
Exploding  ordnance  might  also  cause 
fires  that  could  spread  to  other  areas 
and  result  in  damage  to  nearby  resident 
sparrows.  However,  this  is  tmlikdy  as 
the  Air  Force  has  an  aggressive  fire 
control  program.  Becau.<te  the  bombing 
range  cannot  be  entered,  the  Service 
cannot  evaluate  how  many,  if  any, 
sparrows  are  present  within  the  drop 
zone. 

The  Service  has  carefully  assessed  the 
best  scientific  and  eom^mercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  m  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  hst  the  Florida 
grasshopper  sparrow  as  endangered. 
The  total  population  of  this  subspecies 
may  be  less  than  250  adults  at  9 
scattered  sites  in  the  prairie  region  of 
south-central  Florida.  All  available 
evidence  indicates  that  the  bird  has 
declined  greatly  in  range  and  in 
numbers.  This  has  been  due  to  habitat 
loss  or  degradation  resulting  from 
pasture  conversion  and  changes  in 
interwity  of  management  of  converted 
pasture.  Present  land  use  trends  indicate 
a  continued  loss  of  acceptable  habitat 
for  the  species.  Given  these  factors,  the 
Florida  grasshopper  sparrow  appears  to 
be  in  danjjer  of  extinction  throughout  all 
or  a  significant  portion  of  its  range  and 
therefore  is  being  proposed  as  an 
endangered  species.  Critical  habitat  is 
not  being  proposed  for  the  Florida 
grasshopper  sparrow  for  reasons 
discussed  below  in  the  "Critical 
Habitat"  section. 

Critical  Habitat 

In  order  for  the  Florida  grasshopper 
sparrow  to  survn-e,  it  is  necessary  to 
mttintain  a  habitat  that  has  a  low  (30-70 
cm),  but  sparse  growth  of  palmettos  arrd 
woody  shrubs.  Prescribing  burning  or 
mechanical  clearing  is  necessary  to 


maintain  this  sort  of  suitable  habitat. 
Delany  and  Cox  (1985)  presented  the 
following  information  to  illustrate  how 
grasshopper  sparrow  populations 
fluctuate  depending  upon  the  condition 
of  the  habitat.  They  report  that  in 
1981-82.  only  4  adult  grasshopper 
sparrows  were  found  at  the  Three  Lakes 
WHdHfe  Management  Area  in  Osceola 
County.  Many  of  the  pastures  at  Three 
Lakes  were  burned  in  the  winter  of 
1993-a4.  and  37  adult  grasshopper 
sparrows  were  found  there  in  1984. 

At  a  pasture  site  in  Okeechobee 
County,  no  sparrows  were  found  in  1982. 
but  32  were  found  in  1984.  This 
particular  pasture  is  burned  every  three 
years  and  was  last  burned  in  the  winter 
of  1982-a3.  In  the  summer  of  1982.  when 
no  sparrows  were  present  it  has  been 
two  and  a  half  years  since  the  pasture 
last  last  burned,  hi  another  pasture,  only 
one  grasshopper  sparrow  was  found  in 
1982.  but  8  were  found  in  1984.  This 
pasture  is  burned  every  2  or  3  years,  and 
was  last  burned  in  the  whiter  of  1982-83. 
In  contrast,  pastures  in  the  Avon  Park 
Bombing  Range  contained  8  grasshopper 
sparrows  in  1982,  but  only  one  could  be 
found  in  1984.  Some  of  the  pasture  in 
this  area  had  not  been  burned  in  the 
intervening  jTars,  and  the  vegetation 
was  generally  very  dense,  with  littte 
bare  ground.  From  the  above,  it  seems 
evident  that  periodic  buring  (and/or 
mechancial  clearing)  of  vegetative  cover 
greatly  improves  the  quality  of  pastures 
for  grasshopper  sparrows,  and  that  the 
birds  move  from  area  to  area  as  habitiat 
improves  or  deteriorates. 

Sectfon  4(a)(3)  of  the  Act,  as  amended, 
requh-es  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  the  Florida 
grasshopper  sparrow  for  the  following 
two  reasons. 

First,  as  discussed  above,  the  Florida 
grasshopper  sparrow  is  a  species  which 
moves  around  frequently  in  order  to 
take  advantage  of  the  changing  mosaic 
of  available  habitat.  The  habitat  needs 
of  the  species  are  specific,  and  its 
presence  in  any  one  area  over  a  long 
term  cannot  be  predicted  or  assured.  As 
one  area  becomes  too  thickly  overgrown 
to  support  populations,  the  birds  move 
to  a  more  sparsely  vegetated  area  that 
has  been  recently  burned  or 
mechancially  cleared.  Thus,  the 
sparrows  are  not  stable  residents  of  any 
specific  area  for  long  periods  of  time. 

Second,  most  of  the  habitat  occupied 
by  the  FTorida  grasshopper  sparrow  is 
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on  privately  owned  land  and  would  not 
be  affected  by  a  determination  of 
critical  habitat.  There  would  be  no 
benefit  to  the  species  from  determining 
any  of  this  privately  owned  land  as 
critical  habitat.  The  only  Federal  agency 
that  might  be  involved  is  the  U.S.  Air 
Force's  Avon  Park  Bombing  Range.  The 
Air  Force  is  already  fully  aware  of  this 
situation. 

Therefore,  a  determination  of  critical 
habitat  would  provide  no  benefits  to  the 
species  which  would  not  already  be 
available  through  the  listing  itself 
without  critical  habitat.  For  the  above 
reasons,  the  Service  determines  that  a 
proposal  of  critical  habitat  for  the 
grasshopper  sparrow  is  not- prudent  at 
the  present  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402,  and  are  now 
under  revision  (see  proposal  at  48  FR 
29990;  June  29, 1983).  Section  7(a)(4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habMat.  If  a  Federal  action  may 
affect  a  listed  species,  or  its  critical 
habitat,  the  responsible  Federal  agency 


must  enter  into  formal  consultation  with 
the  Service. 

The  only  Federal  agency  that  might  be 
affected  by  the  Florida  grasshopper 
sparrow  proposal  and  listing  is  the  U.S. 
Air  Force  (Avon  Park  Bombing  Range). 
Grasshopper  sparrows  that  are  resident 
in  target  areas  of  the  Bombing  Range 
will  be  directly  affected  by  exploding 
ordnance.  Fires  from  exploding 
ordnance  also  could  spread  to  nearby 
areas  inhabited  by  nesting  grasshopper 
sparrows  and  may  temporary  damage 
the  sparrow  populations.  During  the 
period  of  the  present  proposal,  the  Air 
Force  is  required  to  confer  with  the 
Service  on  any  action  at  its  Avon  Park 
Bombing  Range  which  is  likely  to 
jeopardize  the  continued  existence  of 
this  species.  If  the  Florida  grasshopper 
sparrow  is  listed  as  endangered,  the  Air 
Force  will  then  be  required  to  consult 
with  the  Service  and  to  insure  that 
actions  it  authorizes,  funds,  or  carries 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  would  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  the 
Florida  grasshopper  sparrow.  It  also 
would  be  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  had  been  taken  illegally. 
Certain  exceptions  would  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  of  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances,  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 

I 


interested  party  concering  any  aspect  of 
these  proposed  rules  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  Florida 
grasshopper  sparrow: 

(2)  the  location  of  any  additional 
populations  of  the  Florida  grasshopper 
sparrow  and  the  reasons  why  any 
habitat  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  Section  4  of  the  Act; 

(3)  additional  information  concerning 
the  range  and  distribution  of  this 
subspecies;  and 

(4)  current  or  planned  activities,  in  the 
subject  areas  and  their  possible  impacts 
on  the  Florida  grasshopper  sparrow. 

Final  promulgation  of  the  regulation 
on  the  Florida  grasshopper  sparrow  will    i 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  adoption  of 
a  final  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Field  Supervisor, 
Endangered  Species  Field  Station,  U.S. 
Fish  and  Wildlife  Service.  2747  Art 
Museum  Drive.  Jacksonville.  Florida 
32207. 

National  En\ironmentaI  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  Pub.  L.  93-205.  87  Stat,  88*:  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751:  Pub.  L.  96-159,  93  Stat.  1225;  Pub.  L  97- 
304,  96  Slat.  1411  (16  U.S.C.  1531  et  spq). 

^2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  BIRDS,  to  the  Lbt  of 
Endangered  and  Threatened  Wildlife: 

§  17.11    EndMigcrtdand  ttiTMtefMd 
wildlife. 

♦  ♦  •  •  ♦ 

(h)  *  •  • 


SpeOes 


Comnian  nam* 


Soentjfic  name 


Birds 
SpaTOw.  Florida  grassMoppet 


Historic  rar^ge 


Vanefarale 

population  KKwe 

•noangarad  or 

mrealanad 


Status 


When  listed 


Crticai 
hatxtal 


Spooai 

rules 


Amntodramus     sjvannarum     Ikyi-     U.S.A.  (FL) . 
danua 


En»a. 


KM 


Ua'.ed:  December  4. 1S85. 
P.  Datniel  Smitli, 

Acting  Assistant  Secrt^tarv  for  Fish  and 
Wildlife  and  Porks. 
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DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Environmental  Statements;  Caddo 
Creek  Watershed,  Texas 

AGENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enironmenfal  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conversation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Caddo  Creek  Watershed,  Hunt  and 
Collin  Counties,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  C.  Griffin.  State  Conservationist, 
Soil  Conservation  Service,  101  South 
Main  Street,  Temple,  Texas  76501-7682, 
telephone  (817)  774-1214. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Billy  C.  Griffin,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include  financial 
assistance  and  accelerated  technical 
assistance  for  land  treatment. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 


single  copy  requests  at  the  above, 
address.  Basic  data  developed  during 
the  environmental  assesment  are  on  file 
and  may  be  reviewed  by  contacting 
Billy  C.  Griffin." 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistani^e  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  ofricials.) 

Dated:  December  10, 1985. 
Gene  C.  Vittetoe, 

State  Conservation  Engineer. 

(FR  Doc.  85-29862  Filed  12-17-85:  8:45  am) 

nUJNG  CODE  3410-1»-M 


Environmental  Statements;  Crow 
Creek  Watershed,  Arkansas 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service; 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Crow  Creek  Watershed.  St.  Francis 
County,  Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Davis,  State  Conservationist. 
Soil  Conservation  Service,  2405  Federal 
Office  Building,  700  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201, 
telephone  (501)  378-5445. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Jack  C.  Davis,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection  which  provides 


accelerated  technical  and  financial 
assistance  for  installing  land  treatment 
measures  to  control  erosion.  Land 
treatment  measures  include  the  no- 
tillage  method  of  crop  production, 
terraces  with  underground  outlets, 
diversions,  waterways,  land  smoothing, 
and  contour  farming. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Jack  C.  Davis. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  December  9, 1985. 
Jack  C.  Davis, 
State  Conservationist. 
[FR  Doc.  85-29865  Filed  12-17-85:  8:45  am) 

BILLING  CODE  3410-1S-M 


Environmental  Impact;  Fulton  County 
Landfill  Critical  Area  Treatment  RC&D 
Measure,  Ohio 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Fulton  County  Landfill  RC&D  Measure, 
Fulton  County.  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  W.  Oneth,  State  Conservationist. 
Soil  Conservation  Service.  Federal 
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Building,  200  North  High  Street.  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)  469-6962. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environmental.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
critical  area  treatment  of  12.5  acres  of  a 
severely  eroding  closed  landfill.  Planned 
works  of  improvement  include  the 
installation  of  a  diversion  and  grade 
stabilizatiofi  structure  and  the  shaping, 
grading,  and  seeding  of  the  12.5  acres. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  envircmmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  10.901,  R«£ource  Conservation 

and  Development  Program.  Office  of 

Management  and  Budget  Circular  A-95 

regarding  state  and  local  clearinghouse 

review  of  federal  and  federally  assisted 

programs  and  projects  is  applicable} 

Marabaii  a  EdMis. 

Assistant  State  Conservationist  [WR). 

December  11, 1985. 

[FR  Doc.  85-29B03- Filed  T2-17-8S  8:45  am) 

MLUNaCOOC  M10-1«-(» 


Environmental  Impact;  GaNto  County 
Fakgrourxta  Flood  Pf>M^ntion  RCAO 
Measure,  OMo 

agency:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  finding  of  no 

significant  impact. 

SUMNMWV:  PufSHflnt  to  section  102(2)(C) 
of  the  Nationet  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidehnes  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guideline  (7  GFR 
Fart  65C^;  the  Soil  Coiwervation  Service, 
U.S.  Department  of  Apiculture,  grres 
notice  that  »»  environmental  impact 


statement  is  not  being  prepared  for  the 
Gallia  County  Fairgrounds  RC&D 
Measure,  Gallia  County,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  VV.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building,  200  North  High  Street.  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)489-6962. 

SUPPLEMENTARY  IMFORMATKMl:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for 
flood  prevention  on  the  GalHa  County 
Fairgrounds  property  to  eliminate 
damage  to  the  property  and  facilities 
and  increase  the  use  of  the  fairgrounds. 
Planned  works  of  improvement  include 
the  removal  of  three  downstream 
culverts  and  the  removal  of  1400  feet  of 
downstream  woody  vegetation  that  is 
restricting  flow. 

The  Notice  of  Finding  of  No 
Significant  hnpact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  mimb«!  at . 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Easic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  10.901,  Resource  Conservation 

and  Development  Program.  Office  of 

Management  and  Budiget  Circular  A-95 

regarding  state  and  local  clearinghouse 

review  of  federal  and  federally  assisted 

programs  and  projects  is  applicable) 

Marshall  D.  Edaas. 

Assistant  State  Conaervationiat  (WRj. 

December  11, 1985. 

[FR  Doc.  85-29904  Filed  12-17-85;  8:46  am) 

MLUNfrCOOC  3«1»-««-4N 


Environment  fcnpact;  Kiser  Lake 
Critical  Area  Treatment  PtCAO 
Meaaure.  Ohio 


AGENCY:  Soil  Coivservation  Service. 
Department  of  Agriculture. 
ACTION;  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guideline  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelined  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Kiser  Lake  RC&D  Measure.  Champaign 
County,  Ohio. 

FOR  FURTHER  tNFORMATION  CONTACT 

Harry  W.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building.  200  North  High  Street,  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)  469-0962. 

SUPPLEMENTARY  INFORMATKNC  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
enviroimient.  As  a  result  of  these 
findings,  Harry  W.  Oneth.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
critical  area  treatment  along  a  channel 
leading  into  IGser  Lake.  Planned  works 
of  improvement  include  the  installation 
of  glaciated  boulders  in  the  bottom  and 
sides  of  the  channel  a  grouted  rock 
chute,  and  1.2  acres  of  critical  area 
seeding. 

The  Notice  of  Findiag  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of' 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  10.901,  Resource  Conservation 

and  Development  Program.  Office  of 

Management  and  Budget  Circular  A-95 

regarding  state  and  local  clearinghouse 

review  of  federal  and  federally  assisted 

programs  and  projects  is  applicable) 

Marshall  D.  Edens, 

Assistant  State  Conservationist  fWR). 

December  11, 1985. 

|FR  Doc.  8S-29009  Filed  12-17-85:  8:45  am) 
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Environmental  impact;  Prairie  Creek 
Critical  Area  Treatment  RC&D 
Measure,  Ohio 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
signiHcant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Convervation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Prairie  Creek  RC&D  Measure,  Henry 
County,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  W.  Oneth,  State  Conservationist. 
Soil  Conservation  Service.  Federal 
Building.  200  North  High  Street.  Room 
522.  Columbus.  Ohio  43215.  telephone: 
(614)-469-6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
critical  area  treatment  along  6800  feet  of 
eroding  and  slipping  streambanks  that 
are  causing  severe  erosion  and 
sedimentation  problems.  Planned  works 
of  improvement  include  the  installation 
of  rock  rip-rap  at  selected  locations  and 
the  selected  shaping  and  seeding  of  the 
streambanks. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  state  and  local  clearinghouse 


review  of  federal  and  federally  assisted 

programs  and  projects  is  applicable) 

Marshall  D.  Eileiu, 

Assistant  Stale  Conservationist  (WR). 

Dece.Tiber  11. 1985. 

[FR  Doc.  85-29906  Filed  12-17-85:  8:45  am] 

BILUNG  CODE  3410- W-*! 

Environmental  Impact;  Rocky  Fork 
Lake  Critical  Area  Treatment  RC&D 
Measure,  Ohio 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Rocky  Fork  Lake  RC&D  Measure, 
Highland  County,  Ohio. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  W.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building,  200  North  High  Street,  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)-469-6962. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
critical  area  treatment  along  5000  feet  of 
eroding  shoreline  on  Rocky  Fork  Lake. 
Planned  works  of  improvement  include 
the  installation  of  5000  feet  of  rock  rip- 
rap and  critical  area  seeding. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication.  i 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  state  and  local  clearinghouse 
review  of  federal  and  federally  assisted 
programs  and  projects  is  applicable) 
Marshall  D.  Edens. 

Assistant  State  Conservationist  (WR). 
December  11, 1985. 

|FR  Doc.  85-29907  Filed  12-17-85;  8:45  am] 
BILLING  COOE  3410- 16-M 


Environmental  Impact;  Ziegier  Group 
Critical  Area  Treatment  RC&D 
Measure,  Ohio 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Ziegier  Group  RC&D  Measure,  Fulton 
County,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  W.  Oneth,  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building,  200  North  High  Street,  Room 
522,  Columbus,  Ohio  43215,  telephone: 
(614)^69-6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impact  on  the 
environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
critical  area  treatment  of  a  100-acre 
eroding  cropland  watershed  that  is 
causing  a  county  road  to  be  flooded  and 
damaged  by  sediment.  Planned  works  of 
improvement  include  the  installation  of 
water  and  sediment  control  basins,  a 
change  to  less  intensive  crop  rotation, 
and  the  use  of  conservation  tillage. 

The  Notice  of  Finding  of  No 
Significant  impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
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single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  OfRce  of 
Management  and  Budget  Circular  A-fl5 
regarding  state  and  local  clearinghouse 
review  of  federal  and  federally  assisted 
programs  and  projects  is  applicable) 
Marshall  0.  Edeiu, 

Assistant  State  Conservationist  (WR). 
|FR  Doc.  85-29908  Filed  lZ-17-85;  8:45  am] 
WLLMQ  CODE  *41«-1»-« 


COMMISSION  ON  CIVIL  RIGHTS 

Illinois  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
3:00  p.m.,  on  January  10, 1986,  at  the  U.S. 
Commission  on  Civil  Rights,  230  S. 
Dearborn  Street,  Room  3280,  Chicago, 
Illinois.  The  purpose  of  the  meeting  is  to 
plan  a  public  forum  on  hate  group 
violence. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Hugh 
Schwart;.burg  or  Clark  Roberts,  Director 
of  the  Midwestern  Regional  OfHce  at 
(312)  353-7171,  (TDD  312/886-2188). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  fives  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  12. 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-29927  Filed  12-17-85;  8:45  am] 

MUJNO  COOC  CSSS-OI-M 


Kansas  Advisory  Conunittee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 


of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kansas  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  ad|oum  at  5:00 
p.m.,  on  January  14, 1986,  at  the  Federal 
Building,  444  S.E.  Quincy,  Room  201, 
Topeka,  Kansas,  llie  purpose  of  the 
meeting  is  to  discuss  the  status  of  civil 
rights  issues  in  Kansas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Burdett  Loomis 
or  Melvin  Jenkins,  Director  of  the 
Central  States  Regional  Office  at  (816) 
374-5253,  (TDD  303/844-3031).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  12, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc  85-29928  Filed  12-17-85;  8:45  am) 

WLllNO  CODE  e33S-01-M 


Maryland  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland 
Subcommittee  on  Education  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  9:00  p.m.  on  January  6, 
1986,  at  the  Aime  Arundel  County  Board 
of  Education,  2644  Riva  Road, 
Conference  Room,  Annapolis,  Maryland. 
The  purpose  of  the  meeting  is  for  the 
Subcommittee  on  Education  to  continue 
planning  a  community  fonmi  on  equity 
issues  in  special  education. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Subcommittee,  should  contact 
Committee  Chairperson,  Loretta  Johnson 
or  John  I.  Binkley,  Director  of  the  Mid- 
Atlantic  Regional  Office  at  (202)254- 
6717,  (TDD  202/254-5461).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five(5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC,  Deceml>er  12. 
1985. 

B«rt  Silver. 

Assistant  Staff  Director  for  Regional 

Programs. 

(FR  Doc.  85-29929  Filed  12-17-85;  8:45  am] 

BHJJNO  COOC  nSS-OMI 


Montana  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Montana  Advisory 
Committee  to  the  Commission  «vill 
convene  at  10:30  a.m.  and  adjourn  at 
2:00  p.m.,  on  February  14, 1986,  at  the  ^ 
Northern  Hotel.  1st  &  Broadway, 
Billings,  Montana.  The  purpose  of  the 
meeting  is  to  review  a  briefing 
memorandum  on  the  Harlem  School 
District  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Betty  L 
Babcock  or  William  Muldrow,  Acting 
Director  of  the  Rocky  Mountain 
Regional  Office  at  (303)  844-2211,  (TDD 
303/844-3031).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  12. 

1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-29930  Filed  12-17-85:  8:45  am) 

BILLING  COOC  •33S-01-«I 


Vermont  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Vermont  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  adjourn  at  9:00 
p.m.,  on  January  9, 1986,  at  the  Holiday 
Inn,  Blush  Hill  Road,  Waterbury, 
Vermont.  The  purpose  of  the  meeting  is 
to  discuss  data-gathering  and  other 
aspects  of  the  Committee  study  of  civil 
rights  laws  and  enforcement  in  Vermont 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
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Committpe  Chairperson.  Kenneth 
Holland  or  Jacob  Schlitt,  Director  of  the 
New  Knjjiand  Regional  Office  at  (617) 
223-4671.  (TDD  617/223-0344).  Hearing 
impairpd  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  December  13. 
1985. 

Bert  Silver. 

Assistant  Staff  Director  for  Regional 

Programs. 

|FR  Doc  85-29931  Filed  12-17-85:  8:45  am] 

BttXING  CODE  *33S-01-« 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  INanagefnent  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 

Title:  Interviewer  Record/Follow-up 
Record/Monthly  Noncertainty  Letters 

Form  Number  Agency-B-645.  B-646,  B- 
647;  OMB— 0607-0067 

Type  of  request:  Revision  of  a  currently 
approved  collection 

Burden:  29.580  respondents;  4.006 
reporting  hours 

Needs  and  uses:  This  survey  collects 
data  from  nonemployers  and  newly 
opened  retail  and  service  businesses, 
whose  employee  identification 
numbers  have  not  yet  been  subjected 
to  the  list  sample. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions  and  small 
businesses  or  organizations 

Frequency:  Annually 

Respondent's  Obligation:  Volunlafy 

OMB  Desk  Officer:  Timothy  Sprehe. 
395^814 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothv  Sprehe.  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington.  D.C.  20503. 


Dated:  December  11. 1985. 
Edward  Mkhals, 

Departmental  Clearance  Officer.  Information 
Management  Division,  Office  of  Information 
Resources  Management. 

|FR  Doc.  85-29963  Filed  12-17-85;  8:45^m| 

BIUJMOCOOC  3StO-07-« 


Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paf)erwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1986  National  Content  Test- 
Content  Reinterview 
Form  number  Agency — DE-11.  DE-12; 

OMB-NA 
Type  of  request:  New  Collection 
Burden:  8.000  respondents;  1,500 

reporting  hours 
Needs  and  uses:  This  survey  will  be 
used  to  assure  the  accuracy  and 
consistency  of  reported  information 
collected  in  the  National  Content  Test. 
Affected  public:  Individuals  or 

households 
Frequency:  One  time 
Respondent's  obligation:  Mandatory 
OMB  desk  officer  Timothy  Sprehe,  395- 
4814 

Agency:  Bureau  of  the  Census 

Title:  Survey  of  Income  and  Program 
Participation — 1984  Panel  Wave  9 

Form  number  Agency — SIPP-4900. 
SIPP-4903.  SIPP-4905;  OMB-0607-0425 

Type  of  request:  Revision  of  a  currently 
approved  collection 

Burden:  32.760  respondents:  16.380 
reporting  hours 

Needs  and  uses:  The  results  of  this 
survey  will  be  used  to  provide  the 
executive  and  legislative  branches 
with  improved  statistics  on  income 
distribution  and  data  not  previously 
available  on  ehgibility  for  and 
participation  in  government  programs. 

Affected  public:  Individuals  or 
households 

Frequency:  One  time  only 

Respondent's  obligation:  Voluntary 

OMB  desk  officer  Timothy  Sprehe,  395- 
4814 

Agency:  Bureau  of  the  Census 

Title:  Survey  of  Income  and  Program 
Participation — 1985  Panel  Wave  5 

Form  number  Agency — SlPP-5500,    • 
SIPP-5505(L),  SIPP-4903/5503:  OMB- 
0607-0425 

Type  of  request:  Revision  of  a  currently 
approved  collection 

Burden:  32.760  respondents;  16,380 
reporting  hours 


Needs  and  uses:  The  results  of  this 
survey  will  be  used  to  provide  the 
executive  and  legislative  branches 
with  improved  statistics  on  income 
distribution  and  data  not  previously 
available  on  eligibility  for  and 
participation  in  government  programs. 

Affected  public:  Individuals  or 
households 

Frequency:  One  time 

Respondent's  obligation:  Voluntary 

OMB  desk  officer:  Timothy  Sprehe.  395- 
4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building.  Washington,  D.C.  20503. 

Dated:  December  12. 1985. 
Edward  Michals, 

Department  Clearance  Officer.  Information 
Management  Division,  Office  of  Information 
Resources  Management. 
[FR  Doc.  85-29889  Filed  12-17-85  8:45  am) 

BtLLING  CODE  3510-07-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Semiconductor  Dependency;  Change 
in  Meeting  Place  and  Invitation  to 
Provide  Information  and  Views 

Summary 

The  notice  for  the  Defense  Science 
Board  Task  Force  on  Semiconductor 
Dependency  meeting  on  9  January  1986 
in  the  Pentagon  as  published  in  the 
Federal  Register  (Vol.  50,  No.  231. 
Monday,  December  2. 1985,  FR  Doc.  85- 
28600)  has  been  changed  to  2011  Crystal 
Drive.  Suite  307,  Arhngton.  Virginia 
22202.  In  all  other  respect  the  previous 
notice  remains  unchanged. 

In  accordance  with  the  guidance 
provided  by  the  Terms  of  Reference 
enumerated  below,  the  Defense  Science 
Board  Task  Force  on  Semiconductor 
Dependency  will  address  the  impact  of 
possible  dependancy  of  the  U.S.  Military 
on  foreign  sources  for  semiconductor 
devices. 

Indi\iduals  or  organizations  desiring 
to  provide  information  and  views  to  the 
Task  Force  on  the  subject  should  send 
not  only  written  information  but  also 
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justification  as  to  why  the  information 
would  be  in  the  best  interest  of  the  Task 
Force  pursuits  explained  below.  The 
material  should  be  sent  to  Col.  Donald 
W.  Derrah,  USA,  Defense  Science 
Board.  OUSDRE,  Room  3D1020.  The 
Pentagon,  Washington,  D.C.  20301-3140. 

Terms  of  Reference 

You  are  requested  to  organize  a 
Defense  Science  Board  Task  Force  to  ' 
address  the  impact  of  possible 
dependency  of  the  U.S.  military  on 
foreign  sources  for  semiconductor 
devices. 

To  an  increasing  extent, 
semiconductor  devices  are  being 
employed  in  U.S.  military  systems  of 
virtually  all  types.  Applications  include 
missiles,  aircraft,  spacecraft,  command 
and  control  systems,  fire  control,  etc.  In 
the  past  the  U.S.  has  possessed  a 
burgeoning  domestic  semiconductor 
industry  to  serve  as  a  source  of  these 
critical  components  for  military  systems. 
Recent  events  in  the  semiconductor 
industry,  however,  caused  in  part  by 
increasing  foreign  competition,  appear 
to  threaten  the  long-term  viability  of 
major  segments  of  the  U.S.  industrial 
base  in  this  area.  Whether  the  domestic 
semiconductor  industry  can  (and 
should)  continue  to  be  the  principal 
supplier  of  such  electronics  to  the 
Department  of  Defense  and  to  its 
systems  contractors  is  a  matter  of  some 
importance  as  well  as  uncertainty. 

Accordingly,  the  Defense  Science 
Board  Task  Force  on  Semiconductors  is 
requested  to  conduct  an  assessment 
addressing,  but  not  limited  to,  the 
following  questions: 

1.  To  what  degree  is  U.S.  military 
capability  dependent  upon  the  use  of 
semiconductor  devices  insofar  as 
systems  in  production  or  previously 
deployed  are  concerned? 

2.  To  what  extent  are  domestic 
sources  currently  available  to  supply  the 
semiconductor  devices  incorporated  in 
operational  and  production  military 
systems? 

3.  What  is  the  projected  trend  for  the 
availability  in  peacetime,  mobilization, 
and  wartime  of  a  domesitc  supply  of 
semiconductor  devices  for  military 
apphcations? 

4.  Is  it  essential  that  domestic 
fabrication  sources  be  available  for 
semiconductor  devices  to  be  used  in 
U.S.  military  systems?  Must  these 
sources  be  in  operation  during 
peacetime?  Is  stockpiling  a  practicable 
alternative? 

5.  What  is  the  projected  trend  for  the 
U.S.  semiconductor  industry  with 
respect  to  its  ability  to  stay  at  the 
leading  edge  of  the  semiconductor 
device  state  of  the  art?  What 


requirements  are  imposed  by  the 
demand  to  advance  or  stay  abreast  of 
the  state  of  the  art  in  semiconductor 
devices? 

6.  What,  if  any,  specific  actions  should 
be  undertaken  to  assure  an  adequate 
supply  of  such  devices  and 
semiconductor  technology  fur  use  in 
defense  systems? 

Although  the  semiconductor  memory 
market  is  a  principle  area  of  intended 
focus,  the  study  should  include 
whatever  breadth  within  the 
semiconductor  field  that  is  deemed 
appropriate  by  the  Task  Force  itself. 

Administrative  Approach 

The  Semiconductor  Dependency  Task 
Force  is  sponsored  by  Deputy  Under 
Secretary  of  Defense  for  Research  and 
Engineering  (Research  and  Advanced 
Technology).  Mr.  Norman  R.  Augustine, 
Defense  Science  Board  Member,  has 
agreed  to  Chair  the  Task  Force.  The 
Executive  Secretary  will  be  Mr.  Egbert 
D.  Maynard  and  the  DSB  staff 
representative  will  be  Colonel  Donald 
W.  Derrah,  USA.  It  is  requested  that  the 
study  be  initiated  at  the  earliest  possible 
time.  In  order  to  assure  that  input  is 
received  from  organizations  intimately 
involved  in  the  day-to-day 
semiconductor  production  field,  it  is 
requested  that  an  industrial  consultation 
group  be  established  to  augment  the 
Task  Force  itself.  It  is  considered  that 
the  subject  matter  of  this  study  does  not 
involve  "particular  matters"  within  the 
meaning  of  Section  208  of  Title  18,  U.S. 
Code. 

Linda  M  Lawson. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  13, 1985. 

[FR  Doc.  29962  Filed  12-17-85:  8:45  am] 
MUJNO  CODE  M10-01-M 


President's  Blue  Ribbon  Commission 
on  Defense  Mlanagement;  Meeting 

agency:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  of  closed  meeting. 

summary:  The  President's  Blue  Ribbon 
Commission  on  Defense  Management 
announces  a  forthcoming  meeting 
beginning  at  8:30  a.m.  on  January  6  and 
7. 1986,  at  735  Jackson  Place,  NW.. 
Washington.  DC  20503. 

Discussion  during  the  meeting  will 
include  classified  matters  of  national 
security  and  other  matters  which  cannot 
be  addressed  in  open  fonmi  throughout. 
Such  discussions  cannot  reasonably  be 
segregated  for  separate  open  and  closed 
sessions  without  defeating  the 
e^ectiveness  and  purpose  of  the  overall 
meeting.  Accordingly,  consistent  with 


section  10(d)  of  Pub.  L.  92-463,  the 
"Federal  Advisory  Committee  Act"  and 
section  552b(c){l),  (c)(4),  and  (c)(9)(B)  of 
Title  5,  United  States  Code,  this  meeting 
will  be  closed  to  the  public. 

agenda:  The  Commission  will  meet  in 
task  force,  planning,  and  executive 
sessions  to  continue  its  consideration  of 
^defense  management  policy  and 
procedures  and  its  preparation  of  a 
report  to  the  President  on  acquisition 
and  procurement  issues. 
FOR  FURTHER  INFORMATKM  CONTACT! 

Mr.  Herbert  E.  Hetu  (Public  Affairs). 
1201  Pennsylvania  Avenue,  NW.,  Suite 
700A  Washington.  DC  20004.  Telephone 
(202)  638-0799  or  (202)  395-3198. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  13. 1985. 

[FR  Doc.  85-29961  FHed  12-17-85;  8:45  am] 
BUXJN6CO0C  aaio-ot-« 


Corps  of  Engineers;  Departmeirt  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS);  Proposal  To  Allocate  Excess 
Capacity  in  Abiquiu  Reservoir,  NM; 
Conservation  Storage  and  AUied 
Purposes 

agency:  US  Army  Corps  of  Engineers, 
Albuquerque  District,  EKDD. 

ACTION:  Intent  to  prepare  a  draft 
environmental  impact  statement  (DEIS). 

SUMMARY:  1.  Study  Objectives  and 
Alternatives.  The  Albuquerque  District 
is  reactivating  an  earlier  study  of 
potential  allocation  of  excess  capacity 
in  the  existing  Abiquiu  Reservoir,  with 
the  objective  of  evaluating  additional 
conservation  storage  of  both  imported 
and  native  waters.  This  action  was 
requested  by  members  of  the  Rio 
Grande  Compact  Commission,  the  City 
of  Albuquerque,  and  the  County  of  Los 
Alamos,  and  was  lai;gely  prompted  by 
the  regional  need  for  additional  long- 
terra  storage  of  San  Juan — Chama 
Diversion  Project  allocations  which  are 
surplus  to  immediate  needs.  An 
additional  factor  is  the  need  to  provide  a 
flood  control  buffer  in  Elephant  Butte 
Reservoir  to  protect  the  city  of  Truth  or 
Consequences  by  storing  additional 
water  in  Abiquiu  Reservoir.  The 
reactivated  study  will,  therefore, 
consider  allocation  of  the  project's 
excess  capacity  for  conservation  storage 
for  water  supply  and  aUied  purposes. 
Study  objectives  that  will  be  considered 
in  addition  to  water  supply  include  the 
preservation,  conservation,  and 
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enhancement  of  biological,  cultural, 
recredtional.  social,  and  aesthetic 
values;  flood  control:  and  hydropower. 
Additional  objectives  may  be  added  as 
the  study  progresses. 

Storage  alternatives  in  Abiqiiiu 
Reservoir  at  this  time  include 
conservation  storage  to  the  reservoir's 
maximum  capacity,  partial  storage,  and  ' 
the  no-action  alternative.  Additional 
alternatives  may  be  developed  during 
the  course  of  the  study.  The  formulation 
and  evaluation  of  alternatives  comprise 
feasibility  level  studies  and  will 
culminate  in  a  recommendation  that 
best  accommodates  the  needs  and 
desires  of  the  public. 

2.  Public  Invohemenl  and  Interagency 
Coord-nation.  Coordination  will  be 
maintained  with  both  public  and  private 
concerns  having  jurisdiction  or  an 
interest  in  land  and  water  resources  in 
the  Rio  Chama  and  Rio  Grande  Valleys. 
Formal  public  involvement  will  include 
public  meetings  and  public  and  agency 
coordination.  All  interested  parties  will 
be  notified  of  the  time.  date,  and 
location  of  meetings  and  invited  to 
submit  comments  on  the  DEIS  when  it  is 
circulated  for  review. 

The  planning  effort  will  be 
coordinated  with  the  United  States  Fish 
and  Wildlife  Ser\ice  pursuant  to  the 
requirements  of  the  Fish  and  Wildlife 
Coordination  Act  and  the  Endangered 
Species  Act  and  the  National  Park 
Service  pursuant  to  the  requirements  of 
the  Wild  and  Scenic  Rivers  Act. 
Consultation  with  the  Advisory  Council 
on  Historic  Preservation  and  the  New 
Mexico  State  Historic  Preservation 
Officer  will  continue  pursuant  to  the 
National  Historic  Preservation  Act  and 
the  Preser\'ation  of  Historic  and 
Archeological  Data.  Also,  special  land 
and  water  classifications  and  uses  will 
be  coordinated  with  responsible  state 
and  federal  agencies. 

3.  Significant  Issues  to  be  Analyzed. 
SigniHcant  issues  to  be  addressed  and 
analyzed  in  the  DEIS  include  the  effect 
of  additional  water  storage  on  regional 
water  needs  and  economic  development, 
flood  protection,  biological  resources, 
recreational  facilities  and  uses,  special 
land  and  water  classifications,  cultural 
resources,  social  and  economic  welfare, 
land  use.  and  aesthetic  values.  Also,  if 
necessary,  the  development  of 
mitigative  measures  will  be  discussed. 

4.  Pu b J ic  Review.  The  presently 
estimated  date  that  the  DEIS  will  be 
circulated  for  public  review  is  December 
1986. 

5.  Further  Information.  Questions 
regarding  the  study  and  the  DEIS  may 
be  directed  to:  Mr.  Mark  Sifuentes. 
USAED.  Albuquerque.  P.O.  Box  1580. 


Albuquerque.  New  Mexico  87103.  Phone: 
Comm  (505)  766-3577.  FTS  474-3577. 

DHted:  December  10.  1985. 
Edward  D.  Postell. 
Major.  CE.  Deputy  District  Engineer 
(FR  Doc.  85-29886  Filed  12-17-85:  8>45  am) 
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DEPARTMENT  OF  EDUCATION 

Magnet  Sctx>ols  Assistance  Program; 
Withdrawal  of  Application  Notice 

AGENCY:  Department  of  Education. 

ACTION:  Withdrawal  of  Application 
Notice. 

On  December  3. 1985.  at  50  FR  49595. 
an  application  notice  was  published 
establishing  the  closing  date  for  the 
transmittal  of  applications  for 
noncompeting  continuation  projects  for 
fiscal  year  1986  under  the  Magnet 
Schools  Assistance  Program.  That  notice 
is  withdrawn. 

On  November  22.  1985.  the  President 
signed  the  National  Science.  Engineering 
and  Mathematics  Authorization  Act  of 
1986.  Pub.  L.  99-159.  which  includes  four 
amendments  to  the  Magnet  Schools 
Assistance  Act  (Act).  In  particular,  the 
prohibition  in  the  Act  on  secular 
humanism  instruction  has  been  deleted 
and  the  provision  of  the  Act  describing 
the  authorized  uses  of  funds  has  been 
significantly  changed.  Because  these 
amendments  apply  to  the  Hscal  year 
1986  continuation  awards  which  will  be 
made  under  this  program,  an  application 
notice  announcing  the  new  closing  date 
for  these  continuation  projects  will  be 
published  early  in  1986  with  a  Notice  of 
Proposed  Rulemaking  amending  those 
sections  of  the  magnet  schools 
regulations  which  are  affected  by  the 
new  legislation. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact  M. 
Patricia  Coins,  Division  of  Educational 
Support,  U.S.  Department  of  Education 
(Room  2023.  FOB-6),  Mail  Stop  6264,  400 
Maryland  Avenue.  S.W.  Washington, 
D.C.  20202.  Telephone:  (202)  472-7960. 
(20  U.S.C.  4051-4062) 

Dated:  December  13. 1985. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.165,  Magnet  Schools  Assistance 
Program) 

Lawrence  F.  Davenport. 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

|FR  Doc.  85-29919  Filed  12-17-85:  8:45  am| 
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National  Advisory  and  Coordinating 
Council  on  Bilingual  Education; 
Meeting 

agency:  National  Advisory  and 
Coordinating  Council  on  Bilingual 
Education.  Ed. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  and  Coordinating  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  January  27-28. 1986,  Business 
Meeting  9K»  a.m.  to  4:30  p.m.  The 
business  meeting  will  be  held  at:  The 
U.S.  Department  of  Education,  Federal 
Office  Building  Number  (6),  Room  5026. 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Balach.  Designated  Federal 
Official.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Reporter's  Building.  Room  421.  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202.  (202)  245-2600. 

SUPPt^MENTARY  INFORMATION:  The 

National  Advisorj'  and  Coordinating 
Council  on  Bilingual  Education  is 
established  under  Section  752(a)  of  the 
Bilingual  Education  Act  (20  U.S.C.  3262). 
NACCBE  is  established  to  advise  the 
Secretary  of  the  Department  of 
Education  concerning  matters  arising  in 
the  administration  of  the  Bilingual 
Education  Act  and  other  laws  affecting 
the  education  of  limited  English 
proricient  populations.  The  meeting  of 
the  Council  is  open  to  the  public.  The 
proposed  agenda  includes  the  following: 

I.  Call  to  Order 

n.  Roll  Call. 

III.  Approval  of  Minutes  from  Previous 
Meeting. 

rv.  Introduction  of  Visitors. 

V.  Presentation  of  Information  by 
Director  of  OBEMLA  or  Designee. 

VI.  Presentation  of  Information  by 
General  Public  or  Organizations 
(Limited  to  5  minutes). 

VII.  Committee  Assignments. 

VIII.  Old  Business. 

IX.  New  Business. 

X.  Presentations  of  Information  by 
Members  of  the  General  Public  on  Items 
for  Possible  Future  Action  by  the 
Council. 

XI.  Meetings  of  Council  Committees. 

XII.  Council  Reconvenes. 

XIII.  Adjournment. 


FedKaA  Rqgbter  /  V.oll.  56.  Mo.  243  /  Wedneaday.  December  la  1985  /  IWotices S1S77 


Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  Reporter's  Building.  Room  424. 
400  Maryland  Avenue,  SW.." 
Washington,  DC  20202.  Monday  through 
Friday  from  8:00  a.m.-4:30;p.m. 

Dated:  December  12. 1985. 
Carol  Pendas  WhiMen. 

Director.  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 

(FR  Doc.  8S-29890  Filed  12-17-a5;  8:45  am] 
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National  Advisory  and  Coordinating 
Council  on  Bilingual  Education; 
Meeting 

AOCNCv:  Nfftional  Advisory  and 
Coordinating  Council  on  Bilingual 
Education,  £d. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  and  Coordinatting  Council  on 
Bilingual  Education.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

dates:  February  10-11, 1986.  Business 
Meeting  9:00  a.m.  1o  4:30  p.m.  The 
business  meeting  willbe  held  at:  The 
II.S  Department  of  Education.  Federal 
Office  Building  Number  (6).  Room  5026. 
400  Maryland  Avenue, -SW.. 
Washington.  UC  20202. 

FOR  FURTHER  INFCRMATION  CONTACT: 

Paul  Balach.  Designated  Federal 
Official.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs. 
Reporter's  Building.  Room  421.  400 
Maryland  Avenue.  SW..  Washington. 
DC  20202,  (202)  245-2600. 

SUPPt.BMENTARY  INPORMATION:  The 

National  Advisory  and  Coordinating 
Council  on  Bilingual  Education  i« 
established  under  Section  752(a)  of  the 
Bilingual  Education  Act  (20  U:S.C.  3262). 
NACCBE  is  established  to  advise  the 
Secretary  of  the  J9epartment  of 
Education  concerning  matters  arising  in 
the  administration  of  the  Bilingual 
Education  Act  and  other  laws  affecting 
the  education  of  limited  English 
pinficient  populations.  The  meeting  of 
the  Council  is  open  to  the  public.  The 
proposed  agenda  includes  the  following: 

I.  Call  to  Order. 

IL  RoU  Call. 

III.  Approval  of  Minutes  from  Previous 
Meeting. 


IV.  Introduction  of  Visitors. 

V.  Presentation  fltf  Information  by 
Director  of  OBEMLA  or  Designee. 

Vi.  Presentation  of  litfannation  by 
General  Public  or  Organizations 
(Limited  5  minutes). 

Vn.  Committee  Assignnients. 

Vra.  Old  Business. 

DC.  New  Business. 

X.  Presentations  of  Information  by 
Members  of  the  General  Piiblic  on  Items 
for  Possible  Future  Action  by  the 
Council. 

XI.  Meetings  of  Council  Committees. 
XH.  Council  ^tecorrvenes. 

Xin.  Adjournment. 

Records  are  l^ept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  Reporter's  Building,  Room  421. 
400  Maryland  Avenue.  SW., 
Washington,  DC  20202,  Monday  through 
Friday  from  fl:eo  a.m.-4:30p;Tn. 

Dated:  December  12, 1985. 
Carol  Penda*  Wfartten, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
jFR  Doc.  85-29891  Filed  12-17-85;  8J5  am] 
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DEPARTWIEirrOF  EMCRGY 

Bonneville  Power  Admintatratien 

Proposed  Variable  IndualrialiPevHer 
Rate,  fMilic  Hearinffa,  aad  Opportunity 
for  Public  Jaeview  and  Comment 

AQENCY:  Bonneville  Power 
Administration  (BPA).DOE. 
action:  Notice.  BPA  File  No.:  VI-66. 
BPA  requests  that  all  comments  and 
documents  which  become  part  of  the 
Official  Record  compiled  in  the  process 
of  developing  a  variable  rate  based  on 
the  market  price  of  aluminum  for  BPA's 
direct-service  aluminum  industrial 
customers  contain  the  file  number 
designation  VI-86. 

SUMMAIIV:  In  the  Pacffrc  Northwest.  BPA 
serves  15  direct-service  industrial 
customers  fDSf)  that  produce  various 
chemicals,  metals,  pulp  and  paper,  and 
aluminum.  The  aluminum  companies 
account  for  90  percent  of  the  electric 
power  puroba^  by  the  DSk.  -Of  the  12 
primary  aluminum  producers  in  the 
United  Slates,  seven  have  smelters  in 
the  Pacific  Northwest.  In  recent  years, 
the  amount  of  electric  power  demanded 
by  the  aluminum  producers  has 
fluctuated  dramatically  due.  in  part,  to 
an  increase  in  the  volatility  of  the  price 
of  alnminum. 

Ihe  vobrtiiity  of  the  I3SI  load  in  recent 
years  has  caused  problems  for  BPA  .and 


the  Pacific  Northwest  region.  BPA  has 
recently  concluded  an  analysis  of  mid- 
to  long-term  policy  and  rate  options 
available  to  the  Administrator 
addressing  the  problems  caused  by 
fluctuations  in  E>SI  demand  for 
electricity  (the  DSI  Options  Study). 
Based  on  liie  resuhs  of  the  Study  and 
public  conmient,  the  Administrator 
concluded  that  two  of  the  options  should 
be  pursued  further  a  variable  po^wer 
rate  liniced  to  the  price  of  aluminum,  and 
limited  Fmancial  support  for 
conservation/modernization  at  OS 
plants.  In  addition,  the  DSI  Option  Study 
announced  BPA's  decision  to  inrtiate  ■ 
formal  rate  procesE  to  consider  the 
design  of  a  long-term  linlc  between  rates 
to  the  DSIs  and  rates  to  preference 
customers  (IIM*'  link),«  concept  the 
DSIs  proposed  during  the  1985  rate 
proceeding.  The  Administrator,  in  -tfie 
1985  rate  prooeedti^  agreed  to  iadlitale 
development  and  adoption  of  a  long 
term  policy  establishing  the  relationship 
between  the  IP  and  PF  rate  schedules. 

BPA  is  proposing  a  variable  rale  far 
its  aluminum  smelter  industrial 
customers  that  is  tied  to  the  jnarket 
prioe  of  aluminum.  This  rate  option  will 
undergo  a  formal  hearing  mandated  by 
section  7(i)  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  of  1980  fPacific 
Northwest  Power  Act).  A  single  7(i) 
process  will  be  held  to  allow  for  public 
participation  in  the  development  of  the 
variable  rate  and  IP-PF  link.  A  separate 
process  will  be  held  to  develop  the 
conservation/modernization  proposal 

Opportunities  will  be  available  for 
interested  persons  to  review  the 
proposed  rate  design  and  the  «tqiporting 
studies,  to  participate  in  hearings,  and  to 
submit  written  comments.  During  the 
development  of  the  final  rate  design. 
BPA  will  evaluate  all  written  and  oral 
comments  received  in  this  process. 
Consideration  of  comments  and  more 
current  data  may  result  in  the  final 
proposed  rate  design  differing  from  the 
design  proposed  in  this  Notice.  The  rate 
design  will  be  filed  with  the  Federal 
Energy  Regulatory  Commission  (f£RC) 
for  confirmation  and  approval. 

Responsible  Official:  Ms.  Shirley  R. 
Melton,  Director,  Division  of  Rates,  is 
the  o^icial  responsible  for  developing  a 
Variable  Industrial  Power  rate  schedule 
DATES:  Persons  wishing  to  become  a 
formal  "party"  to  the  proceedings  must 
so  notify  BPA  in  writing.  The 
notification  must  be  received  liy  January 
6, 1986,  and  should -be  addressed  as 
follows:  f^eari^g  Officer  (VI-86}— APR. 
Bonneville  Power  Administrafion.  P;0. 
BoK  12999,  Portland,  Oregon  S7212. 
Customers  of  BPA  who  provide  notice 
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are  parties  of  right.  Others  may  become 
parties  by  demonstrating  in  their  notice 
and  at  the  prehearing  conference  that 
they  would  represent  a  significant  and 
otherwise  unrepresented  interest.  The 
notice  should  contain:  (1)  The  name  of 
the  entity  claiming  status  as  a  party;  (2) 
the  person  who  will  be  representing  the 
party:  (3)  whether  the  person  or  entity 
claiming  status  as  a  party  has  a 
contractual  relationship  with  BPA  that 
could  be  affected  by  the  proposed  rates: 
(4)  if  no  contractual  interest  exists,  the 
interest  the  person  believes  would  be 
served  by  the  person  or  entity  being  a 
party.  All  timely  applications  will  be 
ruled  on  by  the  Hearing  Officer. 

A  prehearing  conference,  required  by 
the  rate  procedures,  will  be  held  before 
the  Hearing  Officer  at  9  a.m.,  in  the 
cafeteria  of  Jackson  High  School,  10625 
SW.  35th  Avenue.  Portland.  Oregon. 
Registration  for  the  prehearing 
conference  will  begin  at  8:30  a.m.  on 
January  6, 1986. 

During  the  prehearing  conference, 
dales  will  be  set  for  the  presentation  of 
direct  cases,  rebuttal  cases,  cross- 
examination,  oral  argument,  and  briefs. 
A  notice  of  the  dates  and  times  of  the 
hearing  will  be  mailed  to  all  parties  of 
record.  All  formal  hearing  sessions  after 
the  prehearing  conference  will  be  held 
in  the  cafeteria  at  Jackson  High  School, 
10625  SW.  35th  Avenue,  Portland. 
Oregon. 

A  series  of  public  field  hearings 
regarding  BPA's  proposal  will  be  held  at 
various  locations  around  the  region.  The 
rteld  hearings,  like  the  rest  of  the  section 
7(i)  hearings  process,  will  be  open  to  the 
discussion  of  both  the  proposed  variable 
rate  and  the  proposed  IP-PF  rale  link 
methodology.  Both  the  publics 
comments  contained  in  a  verbatim 
transcript  of  the  field  hearings  and  all 
written  comments  received  before  the 
close  of  comment  deadline  will  be  made 
a  part  of  the  Official  Record. 
Presentation  of  testimony  and  evidence 
from  formal  parlies  will  not  be  allowed 
at  the  field  hearings.  Registration  for  the 
field  hearings  will  be  at  7  p.m.  and  the 
hearings  will  begin  at  7:30  p.m.  The 
dates  and  locations  are: 

January  27, 1986— Thunderbird  Motor 
Inn-Jantzen  Beach,  1401  North  Hayden 
Island  Drive,  Portland,  Oregon 

January  28 — City  Hall  Council 
Chambers,  West  808  Spokane  Falls 
Boulevard,  Spokane,  Washington 

January  29 — Columbia  Falls  High  School 
Auditorium,  Columbia  Falls,  Montana 

January  30 — AIki  Room,  Seattle  Center, 
Seattle,  Washington 

February  3— Portage  Inn.  3223  Frontage 
Road,  The  Dalles,  Oregon 


Written  comments  may  be  submitted 
until  the  close  of  the  hearings.  The  last 
day  for  receipt  of  written  comments  will 
be  specified  in  a  later  Federal  Register 
notice. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Ms.  Donna  L.  Geiger. 
Public  Involement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999. 
Portland,  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathleen  S.  Johnson,  Public 
Involvement  office,  at  the  address 
above.  Telephone  numbers,  voice/TTY, 
for  the  Public  Involvement  office  are: 
503-230-3478  in  Portland:  toll-free  800- 
452-8429  for  Oregon  outside  of  Portland; 
800-547-6048  for  Washington.  Idaho. 
Montana,  Wyoming.  Utah,  Nevada,  and 
California. 

Information  may  also  be  obtained 
from: 

Mr.  George  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street. 
Portland,  Oregon  97232,  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Avenue.  Eugene,  Oregon  97401,  503-687- 
6959. 

Mr.  Wayne  R.  Lee.  Upper  Columbia 
Area  Manager,  Room  561,  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201  509-456-2518. 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Moutana  59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee.  Washington  98801,  509-662- 
4377,  extension  379. 

Mr.  George  T.  Reich,  Acting  Puget 
Sound  Area  Manager,  415  First,  Avenue 
North,  Room  250,  Seattle,  Washington 
98109,  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar. 
Walla  Walla,  Washington  99362,  509- 
522-6226. 

Mr.  Robert  N.  Laffel,  Idaho  Falls 
District  Manager,  531  Lomax  Street, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Mr.  Frederic  D.  Rettenmund.  Boise 
District  Manager,  550  West  Fort  Street, 
Room  376,  Box  035.  Boise,  Idaho  83724, 
208-334-0137. 

SUPPUEMENTARY  INFORMATION:  A  study 
that  explains  the  variable  rate  in  more 
detail  will  be  available  December  23, 
1986.  Requests  may  be  made  of  the 
Public  Involvement  office  at  the  above 
address  or  by  calling  the  documents 
request  line:  800-841-5867  for  Oregon; 
800-624-9495  for  other  Western  slates. 
Callers  will  reach  a  recorded  message 
where  they  may  leave  a  request  for  the 
"Variable  Rate  Study." 
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I.  Background 

In  developing  the  proposed  Variable 
Industrial  Power  (VI-88)  rate,  BPA 
considered  revenue  and  load  impacts, 
environmental  impacts,  revenue 
stability,  and  statutory  obligations.  The 
environmental  impacts  of  all  three 
proposals,  conservation/modemiza lion, 
a  variable  rate,  and  the  IP-PE  link,  will 
be  reviewed  in  a  single  environmental 
impact  statement  (EIS).  A  draft  will  be 
available  by  mid-January  1986.  The 
availability  of  the  EIS  will  be  announced 
in  a  later  Federal  Register  Notice. 

A.  Statutory  Provisions 

Design  of  a  variable  rate  for  the  DSIs 
must  comport  with  BPA's  statutory  rate 
directives  contained  in  applicable 
legislation. 

1.  General  Rate  Guidelines 

Section  6  of  the  Bonneville  Project 
Act.  16  U.S.C.  832e,  requires  that  the 
Administrator  prepare  schedules  of 
rates  and  charges  for  electric  energy 
sold  to  purchasers  to  be  effective  upon 
confirmation  and  approval  by  the  FERC. 
Section  6  directs  the  Administrator  to 
establish  rates  with  a  view  toward 
encouraging  the  widest  possible 
diversified  use  of  electric  energy. 

The  Federal  Columbia  River 
Transmission  System  Act  (Transmission 
Act),  16  U.S.C.  838,  contains 
requirements  similar  to  those  of  the 
Bonneville  Project  Act.  The 
Transmission  Act  provides  three 
specific  guidelines  for  the  establishment 
of  rates  by  the  Administrator:  (1)  To  set 
rates  with  a  view  toward  encouraging 
the  widest  possible  diversified  use  of 
electric  power  a  tthe  lowest  possible 
rates  to  consumer  consistent  with  sound 
business  principles;  (2)  to  set  rates  with 
regard  to  the  recovery  of  the  costs  of 
producing  and  transmitting  electric 
power,  including  the  amortization  of  the 
capital  investment  allocated  to  power 
over  a  reasonable  period  for  years;  and 
(3)  to  set  rates  at  levels  which  produce 
such  additional  revenues  as  may  be 
required  to  pay  when  due  the  principal, 
premiums,  discounts,  expenses,  and 
interest  in  connection  with  bonds  issued 
under  the  Transmission  Act,  including 
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amounts  required  to  establish  and 
maintain  reserve  accounts. 

The  Flood  Control  Act -of  1944  directs 
that  the  sale  of  electric  power  from 
certain  reservoir  project  take  place  "in 
such  a  manner  as  to  encourage  the  most 
widespread  use  thereof  at  the  lowest 
possible  rates  to  consumers  consistent 
with  sound  business  principles."  16 
U.S.C.  825s.  The  Act  also  provides  that 
"rate  schedules  should  be  drawn  having 
regard  to  the  recovery  ...  of  the  cost  of 
producing  and  transmitting  such  electric 
energy."  16  U.S.C.  825s. 

The  Pacific  Northwest  Power  Act,  16 
U.S.C.  839e.  provides  additional  rate 
guidelines.  Section  7  of  the  Pacific 
Northwest  Power  Act  directs  the 
Administrator  to  establish,  and 
periodically  review  and  revise,  rates  for 
the  sale  and  disposition  of  electric 
energy  and  capacity  and  for  the 
transmission  of  non-Federal  power.  BPA 
has  an  obligation  under  section  7(a)(1) 
of  the  Pacific  Northwest  Power  Act  to 
establish  rates  in  accordance  with 
sound  business  principles  to  recover 
costs  "associated  with  acquisition, 
conservation,  and  transmission  of 
electric  power,  including  the 
amortization  of  the  Federal  investment 
in  the  Federal  Columbia  River  Power 
System  (FCRPS)  over  a  reasonable 
period  of  years  and  the  other  costs  and 
expenses  incurred  by  the  Administrator 
pursuant  to  this  Act  and  other 
provisions  of  law."  Specifically,  BPA  is 
required  to  set  rates  to  produce 
revenues  that  allow  BPA  to  meet  its 
United  StatesTreasury  obligation. 
Section  7(c)(2)  directs  the  Administrator 
to  design  a  rate  for  the  DSJs  that  is 
equitable  in  relation  to  the  retail 
industrial  rates  of  the  region's  public 
agency  and  cooperative  utilities,  but 
stipulates  that  the  rate  shall  not  be  "less 
than  the  rates  in  effect  for  the  contract 
year  ending  on  June  30, 1985." 

2.  Confirmation  and  Approval 

The  Pacific  Northwest  Power  Act 
specifies  in  section  7(a)(2)  that  rates 
become  effective  upon  final  or  interim 
approval  by  the  FERC.  The  FERC  must 
review  the  rate  proposal  to  determine 
that  (1)  rates  are  sufficient  to  assure 
repayment  of  the  Federal  investment  in 
the  FCRPS  over  a  reasonable  number  of 
years  after  first  meeting  BPA's  other 
costs;  (2)  rates  are  based  on  BPA's  total 
system  costs;  and  (3)  transmission  rates 
equitably  allocate  the  costs  of  the 
Federal  transmission  system  between 
Federal  and  non-Federal  power  uses  of 
the  system.  Pursuant  to  section  7(i)(6)  of 
the  Pacific  Northwest  Power  Act,  the 
Commission  has  promulgated  rules 
found  at  18  CFR  Part  300  estabHshing 


procedures  for  the  approval  of  BPA 
rates. 

B.  Current  DSI  Rates 

Currently  all  DSIs  purchase  power 
under  the  Industrial  Firm  Power  {IP-85) 
rate  schedule.  The  IP-85  rate  schedule 
contains  a  Standard  rate  (which 
averages  22.8  mills  per  kilowatthour),  a 
Premium  rate,  and  an  Incentive  rate.  The 
Incentive  rate  provisions  allow  BPA  to 
offer  temporary  discounts  to  the  DSIs 
when  such  discounts  increase  WA's 
total  revenues  based  on  the  companies' 
commitments  to  purchase  certain 
amounts  of  power  from  BPA.  An 
Incentive  rate  was  offered  in  September 
1985  and  terminates  June  30. 1986.  The 
average  rate  paid  by  the  DSIs  under  the 
current  Incentive  rate  offer  is  18.8  mills 
per  kilowatthour. 

C.  DSI  Options  Study 

During  the  development  of  BPA's  1985 
wholesale  power  rates,  the  issue  of 
DSIs'  long  term  viability  was  raised.  The 
DSIs  indicated  that  predictable  and 
stable  rates  were  necessary  for  any  long 
term  investment  decisions.  The 
Administrator  was  not  prepared  to 
adopt  any  long  term  rate  policy  or 
option  during  the  course  of  the  1985  rate 
filing.  Instead,  shortly  after  the  start  of 
the  1985  rate  case,  the  Administrator 
announced  that  a  separate  process,  the 
DSI  Options  Study,  would  be 
undertaken  to  study  various  long-term 
DSI  options. 

BPA  recently  concluded  this  analysis 
of  mid-  to  long-term  policy  and  rate 
options  available  to  the  Administrator 
addressing  the  problems  caused  by 
fiuctuations  in  DSI  demand  for 
electricity  (the  DSI  Options  Study). 
Within  the  Study  five  options  were 
examined:  (1)  A  variable  DSI  rate  tied  to 
the  price  of  aluminum:  (2)  a  reduction  in 
current  rates  in  return  for  increased 
power  interruptibilrty  rights  in  the 
future;  (3)  allowing  the  DSIs  to  purchase 
electricity  from  other  suppliers  who 
could  provide  more  attractive  rates;  (4) 
financial  support  to  encourage 
conservation/modernization 
investments  in  DSI  plants;  and  (5)  "no 
action"  or  pursuing  a  business-as-usual 
course.  Based  on  the  results  of  the  Study 
and  public  comment,  the  Administrator 
concluded  that  two  of  the  options  should 
be  pursued  at  this  time:  A  power  rate 
linked  to  the  price  of  aluminum  and 
limited  financial  support  for 
conservation/modernization  of  DSI 
plants. 

A  number  of  factors  influenced  the 
Administrator's  decision  to  pursue  a 
variable  rate.  Probably  the  significant 
factor  was  the  regional  perception  that 
BPA's  actions  to  stabilize  revenues  from 


its  aluminum  customers  should  be 
directed  more  toward  the  "intermediate 
term"  (5-10  years).  BPA  has  brought  its 
costs  under  control  after  the  dramatic 
increases  in  costs  from  1979  to  1983. 
Stabilizing  BPA's  costs  will  enable 
BPA's  rates  to  be  relatively  stable 
through  the  rest  of  the  centuiy.  Over  the 
long  term,  this  should  allow  the 
Northwest  aluminum  plants  to  be 
competitive  in  the  world  market  as  the 
costs  for  other  smelters  increase  more 
rapidly. 

The  variable  rate  concept  appeared  to 
have  the  greatest  intermediate  term 
advantages.  When  implementation  of  a 
variable  rate  was  modeled  in  the  DSI 
Options  Study,  the  variable  rale 
consistently  provided  benefits  to  BPA's 
non-DSI  customers  greater  than  those  in 
the  "no  action"  case.  Although  the 
model  results  showed  negative  benefits 
to  the  DSIs,  comments  received  from  the 
DSIs  suggested  that  other  considerations 
outside  the  model  made  this  optioD 
attractive  to  them.  The  primary 
advantage  to  the  DSIs  is  that  the 
predictability  offered  by  a  variable  rate 
would  enable  the  aluminum  companies 
to  maintain  higher  production  levels, 
thereby  reducing  their  average  unit 
production  costs  by  avoiding  shutdown 
and  startup  costs.  Further,  the  variable 
rate  does  not  contain  the  same  degree  of 
uncertainty  and  time  lag  as  the  current 
Incentive  rate.  These  factors  would 
enhance  the  Northwest  smelters' 
competitiveness  position  on  the 
worldwide  supply  curve. 

II.  Procedures  Governing  Rate 
Adjustments  and  Public  PartidpatioD 

Section  7(i)  of  the  Pacific  Northwest 
Power  Act,  16  U.S.C.  839e(i),  provides 
procedures  for  encouraging  participation 
of  the  public  in  the  development  of 
BPA's  rates.  In  order  to^ve  the  public 
notice  of  how  it  may  participale  in 
BPA's  rates  adjustment  proceedings  and 
to  elaborate  on  the  procedures 
established  in  section  7(i),  BPA 
published  on  February  10, 1982, 
"Procedures  Governing  Bonneville 
Power  Administration  (BPA)  Rate 
Adjustments"  (46  FR  6240).  These 
procedures  were  used  in  BPA's  1985 
wholesale  power  and  transmission  rate 
adjustment  proceedings.  On  March  23. 
1984,  BPA  published  its  "Interim 
Amendment  of  Procedures  Governing 
BPA  Rate  Adjustments"  (49  FR  1090) 
and  requested  comments  from  interested 
parties.  This  amendment  was  necessary 
in  order  to  comply  with  a  judicial 
determination  that  BP.A  rateraaking 
proceedings  are  subject  to  the  ex  parte 
communication  restrictions  found  in 
section  557(d)  of  the  Administrative 
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Procedures  Act.  See  5  U.S.C.  557(d).  BPA 
is  the  process  of  evaluating  comments 
on  the  Interim  Amendment.  BPA's 
procedures,  as  amended  on  an  interim 
basis,  will  be  applicable  to  the  section 
7(i)  hearings  on  the  variable  rate. 

The  Pacific  Northwest  Power  Act 
prescribes  a  Federal  Register  notice 
announcing  the  proposed  rates:  one  or 
more  hearings:  the  opportunity  to  submit 
written  views,  supporting  information, 
questions,  and  arguments  outside  the 
hearings:  and  a  decision  by  the 
Administrator  based  on  the  Official 
Record  developed  during  the  hearing 
process.  BPA's  procedures  expand  these 
requirements.  They  provide  for 
publication  of  a  notice  of  the  proposed 
rates,  a  prehearing  conference,  a 
hearing,  receipt  of  written  comments, 
preparation  of  decision  documents,  a 
decision,  and  the  transmittal  of  the 
decision  with  supporting  documentation 
to  the  FERC. 

The  process  begins  with  publication  in 
the  Federal  Register  of  the  notice  of  the 
proposed  rates,  which  includes  a 
discussion  of  the  research,  studies, 
analyses,  and  other  available 
information  in  support  of  the  proposed 
rates,  the  deadline  for  claiming  status  as 
a  "party."  and  the  beginning  date  for  the 
hearing. 

The  procedures  further  provide  for  a 
prehearing  conference  if  scheduled  by 
the  Hearing  Officer.  A  prehearing 
conference  has  been  scheduled  before 
the  Hearing  Officer  on  January  6. 1986,  9 
a.m.,  in  the  cafeteria  of  Jackson  High 
School.  10625  SW.  35th  Avenue, 
Portland.  Oregon.  Issues  for  discussion 
at  the  prehearing  conference  may 
include  disputes  concerning  status  as  a 
party,  discovery,  the  scope  of  cross- 
examination,  hearing  schedules,  and 
other  pertinent  matters.  BPA  will  prefile 
the  testimony  of  its  witnesses  at  or 
before  the  prehearing  conference. 

BPA  will  also  convene  a  series  of 
public  field  hearings  at  certain  locations 
throughout  the  region.  The  purposes  of 
these  hearings  is  to  present  to  interested 
members  of  the  public  a  summary  of 
BPA's  rate  proposal  and  to  receive 
comments  and  information  from  the 
general  public.  The  conduct  of  these 
hearings  will  be  substantially  the  same 
as  that  of  the  public  field  hearings  held 
for  previous  BPA  rate  adjustment 
proceedings.  BPA  staff  will  present  a 
synopsis  of  the  proposed  rate  followed 
by  comments  from  the  public.  The  public 
will  then  have  an  opportunity  to  present 
their  comments  on  the  proposed  rates. 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments  and 
information  from  "participants,"  who 


are  defined  in  the  procedures  as 
interested  persons  who  may  express 
their  views,  but  who  may  not  cross- 
examine  witnesses  or  participate  in  the 
prehearing  conference.  Participants' 
written  comments  will  be  made  part  of 
the  Official  Record.  The  "participants" 
category  of  interest  has  been 
established  to  give  the  public  the 
maximum  opportunity  to  participate  and 
have  its  views  considered  without 
assuming  the  obligations  incumbent 
upon  "parties." 

The  second  category  of  interest  is  that 
of  a  "party."  A  party  may  be  considered 
a  part  of  right  because  of  its  legal  and/ 
or  contractual  relationship  with  BPA, 
and  hence  its  direct  interest,  or  it  may 
be  a  person  seeking  to  represent  a 
significant  and  otherwise  unrepresented 
interest  in  the  hearings.  Parties  may 
participate  in  the  prehearing  conference, 
may  call  and  cross-examine  witnesses, 
and  are  entitled  to  service  of  documents 
from  all  other  parties.  Parties  also  may 
be  cross-examined  and  required  to  serve 
documents  on  the  other  parties.  To 
avoid  unnecessary  delay,  cross- 
examination  by  parties  may  be  limited 
by  the  Hearing  Officer.  Where  two  or 
more  parties  have  substantially  like 
interest  and  positions,  the  Hearing 
Officer,  to  expedite  the  hearing,  may 
order  limitations  on  the  number  of 
attorneys  (or  parties  appearing  pro  se) 
who  will  be  permitted  to  cross-examine 
witnesses  and  file  motions  and 
objections  on  behalf  of  such  parties.  If  a 
party  demonstrates  that  it  would  not  be 
represented  adequately  in  the  joint 
presentaton  of  an  issue  or  issues,  the 
Hearing  Officer  may  permit  separate 
examination  or  argument  regarding  such 
issue  or  issues. 

To  facilitate  discovery  and  promote 
the  efficient  use  of  cross-examination, 
the  Hearing  Officer  may  order  BPA,  the 
parties,  or  both,  to  make  witnesses 
available  for  clarifying  sessions  on 
technical  matters.  BPA  expects  that 
clarification  sessions  for  BPA  witnesses 
will  be  followed  by  the  presentation  of 
the  parties'  direct  cases,  clarification  of 
the  parties'  witnesses,  the  presentation 
of  rebuttal  cases,  cross-examination, 
oral  argument,  and  briefing.  The  times 
for  these  proceedings  will  be  established 
by  the  Hearing  Officer  at  the  prehearing 
conference  and  will  be  announced  in  a 
subsequent  order  that  will  be  served 
upon  all  parties  of  record. 

After  the  close  of  the  hearings,  BPA 
will  file  an  Evaluation  of  the  Record, 
which  will  address  significant  technical 
issues.  The  Hearing  Officer  will  extend 
an  opportunity  to  other  parties  to 
evaluate  the  record  and  analyze  the 
pertinent  law  through  briefs.  The 
Hearing  Officer  also  will  extend  an 


opportunity  to  all  parties  to  file  reply 
briefs. 

Persons  need  not  attend  the  hearings 
in  order  to  have  their  views  included  in 
the  record.  Written  comments  may  be 
included  in  the  record  if  they  are 
submitted  before  the  close  of  the 
hearings.  Procedures  for  submitting 
comments  to  BPA's  Public  Involvement 
Manager  are  detailed  in  the  Dates  and 
Addresses  sections  of  this  notice. 
Participants  will  be  kept  informed  of 
activity  at  the  formal  hearings  through 
the  field  hearings  and  regular  summary 
letters. 

The  Official  Record  will  include, 
among  other  things,  transcripts  of  the 
hearings,  written  material  submitted  by 
the  parties  and  participants,  documents 
developed  by  the  BPA  staff,  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  BPA 
Administrator  for  decision. 

The  Administrator  will  develop  any 
final  proposed  Variable  Industrial 
Power  (Vl-aa)  Rate  Schedule  based  on 
the  entire  Official  Record,  including  the 
record  certified  by  the  Hearing  Officer, 
comments  received  from  participants, 
other  material  and  information 
submitted  to  or  developed  by  the 
Administrator,  and  any  other  comments 
received  during  the  rate  development 
process.  The  basis  for  any  final  proposal 
will  be  expressed  in  the  Administrator's 
Record  of  Decision.  The  Administrator 
will  serve  copies  of  the  Administrator's 
Record  of  Decision  on  all  parties  and 
will  file  any  final  proposal  and  the 
record  with  the  FERC  for  confirmation 
and  approval. 

III.  Rate  Schedule 


Schedule  Vl-86 
Rate 


Variable  Industrial  Power 


Section  I.  Availability 

This  schedule  is  available  to  direct  service 
industrial  (DSI)  customers  for  both  the 
contract  purchase  of  Industrial  Firm  Power 
and  the  purchase  of  Auxiliary  Power  if 
requested  by  the  DSI  customer  and  made 
available  by  BPA.  This  schedule  is  only 
available  for  thai  portion  of  a  DSI's  load  used 
in  primary  aluminum  reduction.  DSIs  electing 
to  purchase  power  under  this  rate  schedule 
must  contractually  agree  to  the  terms  and 
conditions  under  this  rate  schedule  and 
waive  future  rights  to  purchase  under  the 
Industrial  Firm  Power  Rate  Schedule  for  ten 
years  from  the  effective  dale  of  this  rate 
schedule.  This  rate  schedule  shall  be 
effective  July  1. 1986.  General  Rate  Schedule 
Provisions  (GRSPs)  effective  July  1. 1985  a 
modified  herein  are  applicable  to  this  rate 
schedule. 
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SiM'.tion  tl.  Rate 

This  rale  schedule  provides  for  the  energy 
charge  to  vary  monthly  in  response  to 
changes  in  the  average  price  of  aluminum  in 
U.S.  markets.  The  energy  charge  contained 
herein  has  already  been  reduced  for  the  value 
of  reserves  provided  by  purchasers  of 
Industrial  Firm  Power  therefore  a  separate 
biilling  adjustment  for  the  value  of  reserve 
will  not  be  made. 

A.  Base  Variable  Industrial  Rate. — ^1. 
Df'niand  Charge. 

a.  S5.28  per  kilowatt  of  billing  demaiJ 
occurring  ddring  the  Peak  Period  for  all 
billing  months. 

b.  No  demand  charge  during  Of^eak 
Period  hours. 

2.  Energy  Charge. 


L.S  =  lower 
slqpe 


or 

[2]  The  applicable  Lower  Rate  Limit. 

(d)  Fail  Lower  Rate  Limit.  12;0  mills  per 
kllowatthourTor  the  billing  months  August 
through  February. 

(b)  Spring  Lower  Rate  Limit  7.0  mills  per 
kilowatthour  for  the  billing  monthsMarch 
through  July. 

c.  Incrsoses  to  Plateau  Energy  Charge. 
When  theTnonthly  aluminum  prioe  is  greater 


US = upper 
slope 


or; 

2)  the  upper  riite  limit  of  22.3  mills  per 
kiluw'Htthour. 

Sf'ction  in. 'Monthly  Average  Aluminum'Price 
Determination 

A.  Calculation  of  the  Monthly  Average 
Aluminum  Price. 

Thft  montjily  dvprage  price  of  aluminum 
shall  bn  df!u;iniinfd  by  BPA  for  each  billing 
month.  Kor  purposes  of  this  rate  schedule,  the 
monlhly  jviir-itje  .iluniinum  price  shall  be 
b.isifd  on  the  I  '.S  market  price.  The  price  of 
jiluniinipm  in  U.S.  m.jrkets  forihe  billing 
month  sli.tl!  be  defined  as  the  average  U.S. 
Tran.sar!ion  Price  for  that  calendar  month 
reported  by  Metals  Wetik,  in  cents  per  pound, 
rounded  to  the  nearest  tenth  of  a  cent. 

B.  NotiRoation  of  Ihe'Monthly  Average 
Aluminum  Price. 

BPA  shall  provide  written  notiricutinn  and 
Jocumenlation  to  purchases  under  this  rale 
schedule  of  the  monthly  average  aluminum 
pricelo  be  uwsd  for  billtng.pucposes  as  soon 
as  possible  after  the  10th  of  the  month  and 
prior  to  rendering  the  final  monthly  bi|{..C. 
Changes  in  Aluminum  Price  indicators 


a.  Plateau  Energy  Charge. 

When  the  average  monthly  ulumnium  price 
is  between  the  Lower  Pivot  Aluminum  Price, 
which  is  initially  61  cents  per  pound,  and  the 
Upper  Pivot  Alumnium  Price,  which  is 
initially  72  cents  per  pound,  the  monlhly 
energy  charge  shall  be  M.O  mills  per 
kilowatthour  of  billing  energy  for  all  billing 
months. 

b.  Reductions  to  Plateau  Energy  Charge. 
When  the  monthly  aluminum  price  is  less 

than  the  Lower  Pivot  Aluminum  Price,  the 
monthly  energy  charge  shall  be  the  greater  of: 

(1)  the  Plateau  Energy  Chacge — (LP— 
AMP)*(LS)  where  LP=the  Lower  Pivot 
Aluminum  Prioe.  initially  set  at  eiiO  cents  per 
pound.  AMP  =  the  average  monthly  aluminum 
price  in  oents  per  pound  determined  pursuant 
to  section  HI  of  this  rate  schedule. 


1  mill  per 
kilowatthour 


1  cent  per  pound 


than  the  Upper  Pivot  Aluminum  Price,  the 
monthly  energy  charge  shall  be  the  lesser  of: 
(li)  the  Plateau  £ner^  Chatge  4  (AMP— 
UPr(US)  where:  AMP^tbe  average  monthly 
aluminum  price  in  cents  per  pound 
determined  pursuant  to  section  HI  of  this  rate 
schedule.  UP  =  the  Upper  Pivot  Aluminum 
F*rice.  initially  set  at  72.0  cents  per  pound. 


0.5  mills  per 
kilowatthour 


1  cent  per  pound 


In  the  event  that  BPA  determines  that 
factors  outside  its  control  render  the  monthly 
average  U.S.  Transaction  Price  unusable  as 
an  approximation  of  U.S.  market  .prices.  BPA 
may  develop  and  substitute  another  indicator 
for  prices  in  U.S.  markets.  BPA  shall  notify 
interested  parties  of  its  intent  to  do  so  at 
least  one  complete  billing  month  prior  to 
subsitutinn  of  another  aluminum  price 
indicator.  In  this  notification.  BPA  shall 
explain  the  reason  for  the  substitution  and 
specify  Ihe  replacement  indicator  it  intends 
to  use. 'BPA  shall  also  describe  the 
methodology  to  determine  the  monthly 
average  aluminum  price  to  be  used  for  billing 
purposes  under  this  rate  schedule  and  shall 
provide  the  necessary  data  to  be  used  in  the 
calculation.  Interested  persons  will  have  until 
close  of  business  .three  weeks  from  the  date 
of  the  notification  to  provide  comments. 
Consideration  of  comments  and  more  current 
information  may  cause  the Tmal  methodoloy 
and  the  substitute  aluminum  price  index  to 
differ  from  those  prqpo««d.  BPA  shall. notify 
all  affected, parties,  and  those  .parties  that 
submitted  comments,  afrits  fmal 


determination  prior  to  the  billing  month  thr 
new  indicator  shall  be  effective. 

Section  IV.  Billing Tactors 

A.  Billing  Demand. 

The  billing  demand  for  power  purchased 
shall  be  the  BPA  Operating  Level  dun.ig  the 
Peak  Period  as  adjusted  for  power  factor.  If 
there  is  more  than  one  BPA  Operatiiig  Level 
during  the  Peak  Period  within  a  billing  month. 
the  billing  demand  shall  be  a  weighted 
average  of  the  WA  Operating  Levels  during 
the-Peak  Period  for  the  billing  month.  The 
BPA  Operating  Level  is  defined  in  section 
III.A.IO  of  the  GRSPs. 

However,  if  BPA  has  agreed,  pursuant  to 
section  4  of  the  direct-service  industrial 
power  sales  contract,  to  sell  ktdustriai  Firm 
Power  on  a  daily  demand  basis  (transitional 
service),  this  section  of  the  rate  schedule 
shall  not  apply,  and  BPA  shall  bill  Ae 
purchaser  in  accordance  with  the  provisions 
of  section  V.C.  of  the  GRSPs. 

B.  Billing  Energy. 

Tlie  billing  energy  for  power  purchased 
shall  be  the  Measured  Energy  for  the  bQIing 
month,  minus  any  kilowatthours  on  which 
BPA  assesses  the  charge  for  unauthorized 
increase. 

Section  V.  Adjustments  to  Ihe  Lower  and 
Upper  Pivot  Aluminum  Prices 

Effective  July  1, 19B7,  and  every  July  1 
thereafter,  the  Lower  and  Upper  Pivot 
Aluminum  Prices  in  sections  U A.Z.b  and 
li.A^.c,  respectively,  shall  be  subject  to 
change  for  billing  purposes. 

A.  Implementation  Procedures. 

Each  year  beginning  in  19B7  and  every  year 
thereafter,  prior  to  April  1  BPA  shall  provide 
the  purchasers  under  this  rate  schedule 
preliminary  written  estimates  of  changes  to 
the  Upper  and  Lower  Pivot  Aluminum  Prices. 
By  the  last  working  day  in  the  trcnth  of  Aprfl. 
BPA  shall  notify  interested  psriies  in  writing 
of'BPA's  revised  determinations  concerning 
changes  to  the  JJpper  and  'Lower  Pivot 
Aluminum  Prices. 3PA  shall  describe  how  fte 
adjustments  were  determined  and  provide 
the  data  used  in  the  calculations.  In  addition 
to  written  notiTication.  fiPA  may.  but  is  not 
obligated  to,  hold  a  public  comment  forum  to 
clarify  its  determinations  and  solicit 
comments.  Interested  persons  may  submit 
comments  on  the  determinations  to  BPA  and 
other  parties.. Comtnenls  will  be  accepted 
until  close  of  business  on  the  third  workii^ 
Friday  in  May.  Consideration  of  conunenis 
and  more  current  information  may  result  in 
the  final  adjustment  differing  from  the 
proposed  adjustntent.  By  June  l.BPA  shalJ 
notify  all  affected  parties,  and  those  parties 
that  submitted  comments,  of  the  final 
determination. 

B.  Inflation  Escalator. 

An  inflation  escalator  shall  be  calculated 
prior  to  the  July  1  adjustntent  date  following 
the  procedures  set  forth  t>elow: 

1.  The  average  Vl-*6  rate  for  the  previous 
calendar  year,  assuming  the  plateau  energy 
(Jiarge  and  the  Discount  for  Quality  of  First 
Quartile  Service  werein  effect  for  the«ntire 
ysar  and  a  load  factor  of  86.5  percent  MriU  be 
divided  liy  22Jb  nulls  per  kilowattfaour  to 
obtain  an  Electricity  Goat  index. 
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2.  The  average  U.S.  Producer  Price  index 
for  Inlermediate  Materials  Less  Foods  and 
Energy  (PP-FE)  will  be  obtained  for  each 
month  of  the  previous  calendar  year  from  the 
monthly  report.  Producer  Price  Indexes. 
published  by  the  U.S.  Department  of  Labor. 
Bureau  of  Labor  Statistics  (BLS).  The  index 
for  each  month  used  by  EPA  for  this  purpose 
will  be  the  revised  index  for  the  month 
published  by  the  BLS  in  the  fourth  month 
following  each  given  month. 

3.  The  revised  PPI-FE  for  each  month  of  the 
calendar  year  will  be  summed  and  divided  by 
12  to  obtain  the  average  PPI-FE  for  the  year. 

4.  The  average  PPI-FE  for  the  previous 
calendar  year  will  be  divided  by  the  PPI-FF. 
for  calendar  year  1985  to  obtain  an  Other 
Cost  Index. 

5.  A  Weighted  Average  Cost  Index  will  be 
calculated  by  averaging  the  Electricity  Cost 
Index  and  Other  Cost  Index  calculated 
above,  using  the  following  weights: 

a.  electricity  cost.  .25. 

b.  other  costs.  .75. 

In  the  event  that  the  PPI-FE  series  is 
discontinued  or  revised  by  the  Bureau  of 
Labor  Statistics  (BLS)  in  a  way  that  BPA 
determines  has  rendered  it  unusable  for 
calculating  a  consistent  cost  index.  BPA  will 
adjust  it  or  substitute  another  similar  price 
index  available  from  the  BLS.  following 
advance  notification  and  opportunity  for 
public  comment  described  in  section  V.A. 

C.  Rolling  A  verage  Aluminum  Price. 
Prior  to  the  July  1. 1991  adjustment  date. 

and  each  annual  adjustment  date  thereafter, 
a  Tive  year  average  aluminum  price  shall  be 
calcuated  for  the  previous  five  calendar  years 
following  the  procedures  set  forth  below: 

1.  The  average  U.S.  Transaction  Price  for 
aluminum  reported  by  Metals  Week  for  each 
of  the  first  four  calendar  years  of  the  five- 
year  period  shall  be  escalated  to  current 
dollars  of  the  Fifth  year  by  multiplying  the 
reported  price  by  the  ratio  of  (a)  the 
Weighted  Average  Cost  Index  calculated  for 
the  fifth  year  to  (b)  the  Weighted  Average 
Cost  index  for  the  given  year.  Bbth  cost 
indexes  are  calculated  pursuant  to  ~ 
procedures  described  in  section  V.B. 

2.  The  escalated  U.S.  Transaction  Price  for 
each  of  the  first  four  calendar  years,  rounded 
to  the  nearest  tenth  of  a  cent,  shall  be  added 
to  the  average  U.S.  Transaction  Price  of  the 
fifth  year  reported  by  Metals  Week.  This  sum 
shall  be  divided  by  five  and  rounded  to  the 
nearest  tenth  of  a  cent  to  obtain  the  5- Year 
Average  Price. 

In  the  event  that  BPA  determines  that 
factors  outside  its  control  render  the  average 
U.S.  Transaction  Price  for  aluminum  unusable 
for  calculating  average  annual  U.S.  market 
prices.  BPA  will  substitute  another  indicator 
of  prices  in  U.S.  markets  following  advance 
notice  and  opportunity  for  public  comment  as 
described  in  section  V.A. 

D.  Annual  Adjustment  Procedures. 

1.  For  the  period  beginning  /uly  1.  1987  and 
ending  June  30.  1991.  The  initial  Lower  and 
Upper  Pivot  Aluminum  Prices  in  section  11 
shall  be  multipiled  by  the  weighted  average 
cost  index  determined  in  section  V.B.5.  of  this 
rate  schedule  to  obtain  adjusted  Lower  and 
Upper  Pivot  Aluminum  Prices,  rounded  to  the 
nearest  tenth  of  a  cent.  These  adjusted 
aluminum  prices  shall  replace,  respectively. 


the  initial  Lower  and  Upper  Pivot  Aluminum 
Prices  and  shall  be  used  to  determine  the 
energy  rate  in  the  subsequent  twelve  billing 
months. 

2.  For  the  perioii  beginning  fuly  1.  19H1  and 
ending  /une  30.  1996.  To  determine  the  Lower 
and  Upper  Pivot  Aluminum  Prices  beginning 
|uly  1.  1991.  the  following  calculations  shall 
be  made  by  BPA: 

a.  The  Lower  Pivot  Aluminum  Price  shall 
be  multiplied  by  the  weighted  average  cost 
index  determined  in  section  V.B.5  of  this  rule 
schedule  and  rounded  to  the  nearest  tenth  of 
a  cent  to  obtain  an  adjusted  ix)wer  Pivot 
Aluminum  Price. 

b.  If  the  adjusted  Lower  FHvol  Aluminum 
Price  determined  in  section'V.D.2.a  is  less 
than  the  5- Year  Average  F*rice  determined 
pursuant  to  secfion  V.C.2: 

(1)  the  Lower  Pivot  Aluminum  Price  shall 
equal  the  adjusted  Lower  Pivot  Aluminum 
Price  determined  in  section  V.D.2.a. 

(2)  the  Upper  Pivot  Aluminum  Price  will  be 
adjusted  so  that  the  5-year  Average  Price  will 
be  equidistant  between  the  Lower  and  Upper 
Pivot  Aluminum  Prices. 

The  Upper  Pivot  Aluminum  Price  shall 
equal:  2M— ALP;  where  M  =  the  5- Year 
Average  price:  ALP=the  adjusted  Lower 
Pivot  Aluminum  Price  calculated  in 
V.D.2.b.(l)  above. 

c.  if  the  adjusted  Lower  Pivot  Aluminum 
Price,  determined  in  section  V.D.2.a.  is  eq%il 
to  or  greater  than  the  5-Year  Average  Price 
determined  pursuant  to  section  V.C.2,  then 
both  the  Lower  and  Upper  Pivot  Aluminum 
i^ces  are  set  equal  to  the  greater  of; 

(1)  55.0  cents  per  pound  escalated  to 
current  dollars  of  the  fjfth  year  of  the  five 
years  used  to  calculate  the  5- Year  Average 
Price  by  applying  the  escalation  factor 
determined  in  section  V.B.5.  or; 

(2)  the  5- Year  Average  Price. 

These  adjusted  aluminum  prices  shall 
replace,  respectively,  the  initial  Lower  and 
Upper  Pivot  Aluminum  Prices  and  shall  be 
used  to  determine  the  energy  rate  in  the 
subsequent  12  billing  months. 

Section  VI.  Other  Adjustments  and  Special 
Provisions 

A.  Rate  Adjustments. 

This  rate  shall  be  subject  to  adjustments  in 
BPA's  general  wholesale  power  rate  case 
following  the  procedures  of  section  7(i)  of  the 
Northwest  Power  Act.  in  such  a  process,  the 
rate  level  shall  be  determined  consistent  with 
the  rate  directives  contained  in  sections 
7(c)(2)  and  7(c)(3)  of  the  Northwest  Power 
Act  and  other  applicable  legislation.  The 
Demand  Charge.  Plateau  Energy  Charge,  and 
First  Quartile  Service  Adjustment  contained 
in  this  rale  schedule  shall  be  adjusted  by  a 
uniform  percentage  based  on  the  percentage 
change  in  the  overall  rate  level.  The  lower 
and  upper  rate  limits  contained  in  section 
II. A  shall  be  adjusted  by  an  amount  equal  to 
the  change  in  the  mills  per  kilowatthour  in 
the  Plateau  Energy  Charge  net  of  the  discount 
for  the  first  quartile  service.  The  Upper  and 
Lower  Pivot  Aluminum  Prices  and 
corresponding  slopes  shall  not  be  adjusted  in 
the  rate  case;  rather  they  shall  be  adjusted 
pursuant  to  the  procedures  described  in 
section  V  of  this  rate  schedule.  The  rate  for 
unauthorized  increase  shall  be  separately 
determined  in  each  rate  case. 


B.  Discount  for  Quality  of  First  Quartile 
Sen'ice. 

When  a  purchaser  requests  that  First 
Quartile  service  be  provided  with  other  than 
Surplus  FELCC.  a  discount  of  0.5  mills  per 
kilowatthour  shall  be  granted.  This  billing 
credit  shall  be  applied  to  the  monthly  billing 
energy  under  section  iV.B  for  all  power 
purchases  under  this  rate  schedule.  No  credit 
shall  be  applied  to  those  purchases  subject  to 
unauthorized  increase  charges  under  section 
VI. D  of  this  rate  schedule.  By  making  such  a 
request  for  discounted  service,  the  purchaser 
waivers  any  right  to  First  Quartile  service 
with  Surplus  FELCC.  and  BPA  shall  have  no 
obligation  to  conserve  Surplus  FELCC  for 
future  First  Quartile  service  to  any  purchaser 
under  the  discounted  rate. 

C.  Curtailments. 

BPA  shall  charge  the  customer  for 
curtailments  of  the  lower  three  quartiles  in 
accordance  with  the  provisions  of  section  9  of 
the  power  sales  contract.  BPA  shall  apply  the 
demand  charge  in  effect  at  the  lime  of  the 
curtailment  in  the  computation  of  the  amount 
of  the  curtailment  charge. 

D.  Unauthorized  Increase. 

1  Rate  of  Unauthorized  Increase.  82.2  mills 
per  kilowatthour. 

2.  .Application  of  the  Charge.  During  the 
billing  month,  BPA  may  assess  the 
unauthorized  increase  charge  on  the  number 
of  kilowatthours  associated  with  the  DSl 
McJisured  Demand  in  any  one  60-minuti,' 
clock-hour,  before  adjustment  for  power 
factor,  thai  exceed  the  BPA  Operating  Level 
for  thai  clock-hour,  regardless  of  whether 
such  Measured  Demand  occurs  during  the 
Peak  or  Offpeak  Period. 

¥..  Power  Factor  Adjustment. 

The  adjustment  for  power  factor,  when 
specified  in  this  rate  schedule  or  in  the  power 
sales  contract,  shall  be  made  in  accordance 
with  the  provisions  of  both  this  section  and 
section  III.C.l  of  the  CRSPs.  The  adjustment 
shall  be  made  if  the  average  leading  power 
factor  or  a\  erage  lagging  power  factor  al 
which  energy  is  supplied  during  the  billing 
month  is  less  than  95  percent. 

To  make  the  power  factor  adjustment.  BPA 
shall  increase  the  billing  demand  by  one; 
percentage  point  for  each  percentage  point  or 
major  fraction  thereof  (0.5  or  greater)  by 
which  the  average  leading  power  factor  or 
average  lagging  power  factor  is  below  95 
percent.  BPA  may  elect  to  waive  the 
adjustment  for  power  factor  in  whole  or  in 
part. 

F.  Outage  Credit. 

Pursuant  to  section  7  of  the  General 
Contract  Provisions.  BPA  shall  provide  an 
outage  credit  to  any  DSI  to  whom  BPA  is 
unable  to  deliver  the  full  billing  demand  for 
all  hours  during  the  billing  month  due  to  an 
outage  on  the  facilities  used  by  BPA  to 
deliver  Industrial  Firm  Power.  Such  credit 
shall  not  be  provided  if  BPA  is  able  to  serve 
the  DSI's  load  through  the  use  of  alternative 
facilities  or  if  the  outage  is  for  les»  than  30 
minutes.  The  amount  of  the  credit  shall  be 
calculated  according  to  the  provisions  of 
section  III.C  2  of  the  CRSPs 
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Section  VII.  Resource  Cost  Contribution 

In  compliance  with  section  7(j)  of  the 
Northwest  Power  Act.  BPA  has  made  the 
following  determinations: 

A.  The  approximate  cost  contribution  of 
different  resource  categories  to  the  Vl-ae  rate 
is  95  percent  Exchange  and  5  percent  New 

'  Resources. 

B.  The  forecasted  average  cost  of  resources 
available  to  BPA  under  average  water 
conditions  is  17.6  mills  per  kilowatthour. 

C.  The  forecasted  cost  of  resources  to  meet 
load  growth  is  33.0  mills  per  kilowatthour. 

Section  VIII.  General  Provisions 

Sales  of  power  under  this  schedule  shall  be 
subject  to  the  GRSPs  and  the  following  Acts, 
as  amended:  the  Bonneville  Project  Act,  the 
Regional  Preference  Act  (Pub.  L  88-552),  the 
Federal  Columbia  River  Transmission  System 
Act,  and  the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act. 

IV.  General  Rate  Schedule  Provisions  (GRSP) 

The  GRSPs  effective  July  1, 1985  are 
applicable  lo  the  VI-86  rate  with 
modifications  proposed  for  Auxiliary 
Demand  and  Operating  Demand  contained  in 
section  I1I.A.9  and  III.A.10,  respectively  of  the 
GRSPs. 

1.  Auxiliai^'  Demand 

Auxiliary  Demand  is  the  number  of 
i<ilowatt8  of  Auxiliary  Power  that  a  DSI 
requests  and  that  BPA  agrees  to  make 
available  to  serve  a  portion  of  the  DSI's 
load  during  the  period  speciHed  in  the 
DSI's  request.  The  DSI  may  request  up 
to  three  levels  of  Auxiliary  Demand 
during  a  biling  month. 

If  BPA  agrees  to  a  request  for 
Auxiliary  Power  but  later  becomes 
unable  to  supply  such  demand,  the 
Restricted  Demand  for  Auxiliary  Power 
is  deemed  to  be  the  Auxiliary  Demand 
for  such  period  of  restriction.  Auxiliary 
Power  may  be  curtailed  by  the  DSI 
according  to  the  provisions  of  section 
9(a)  of  the  DSI's  power  sales  contract. 

BPA  shall  make  Auxiliary  Power 
available  to  Industrial  Firm  Power 
purchasers  under  the  Industrial  Firm 
Power  Rate  Schedule  at  the  Standard 
Industrial  Rate,  except  that  the 
Industrial  Incentive  Rate  shall  apply  if 
the  DSI  is  making  its  purchases  under 
the  IP-85  Industrial  Incentive  Rate. 

Auxiliary  Power  sales  to  DSIs 
purchasing  under  the  Variable  Industrial 
Rate  Schedule  shall  be  made  at  the  rate 
determined  pursuant  to  section  II  of  the 
VI-86  Rate  Schedule.  Auxiliary  Power 
sales  to  DSIs  purchasing  under  the 
Special  Industrial  Rate  will  be  made 
only  at  the  Standard  Special  Industrial 
Power  Rate. 

2.  BPA  Operating  Level 

The  BPA  Operating  Level  is,  for  the 
purpose  of  these  rate  schedules  and 
GRSPs,  an  hourly  amount  of  industrial 
power  (Industrial  Firm  Power  or  Special 


Industrial  Power)  for  a  DSI  that  is  equal 
to  the  lowest  of  the  following  demands 
during  that  hour 

a.  Operating  Demand  plus  Auxiliary 
Demand,  if  any: 

b.  Curtailed  Demand;  or 

c.  Restricted  Demand. 

The  weighted  average  BPA  Operating 
Level  for  the  DSI  can  be  detemined  by 
summing  the  hourly  BPA  Operating 
Levels  and  dividing  by  the  number  of 
hours  in  the  billing  month. 

Each  DSI  must  request  service  from 
BPA  for  each  billing  month  in 
accordance  with  the  terms  of  the  power 
sales  contract.  The  requested  level  of 
service  will  be  the  BPA  Operating  Level, 
provided  BPA  does  not  need  to  restrict 
the  DSI  and  provided  BPA  agrees  to 
supply  any  requested  Auxiliary 
Demand.  Each  requested  level  of  service 
may  include  a  designation  for  both  the 
Peak  Period  and  the  Offpeak  Period.  A 
DSI  may  request  and  BPA  may  agree  to 
a  level  of  service  for  the  Offpeak 
Periods  other  than  that  in  the  Peak 
Period.  If  a  DSI  does  not  separately 
designate  a  requested  level  of  service 
for  the  Peak  and  Offpeak  Periods,  the 
BPA  Operating  Level  will  be  the  same 
for  both  periods.  The  BPA  Operating 
Level  is  the  basis  for  determining  if  a 
DSI  has  incurred  an  unauthorized 
increase. 

Any  DSI  whose  Measured  Demand, 
before  adjustment  for  power  factor, 
during  any  one  hour  exceeds  the  BPA 
Operating  Level  for  that  hour  shall  be 
subject  to  unauthorized  increase  charges 
fur  each  kilowatthour  of  unauthorized 
increase  associated  with  each  overrun. 

Only  the  BPA  Operating  Level 
applicable  during  the  Peak  Period  will 
b<>  used  in  determining  the  Bilhng 
Demand  for  power  purchased  under  the 
Industrial  Firm  Power  Rate  Schedule, 
the  Variable  Industrial  Power  Rate 
S  hedule,  and  the  Standard  Rate  under 
the  Special  Industrial  Rate  Schedule. 
During  the  Peak  Period  the  BPA 
Operating  Level  may  be  no  greater  than 
the  Operating  Demand  for  the  billing 
month  unless  the  customer  has 
requested,  and  BPA  has  agreed  to 
supply,  the  Auxiliary  Demand. 

V.  Rate  Derivation  and  Design 

1.  Concept 

BPA  is  proposing  a  Variable  rate 
option  for  aluminum  smelter  loads 
which  would  provide  a  predetermined 
contractual  tie  between  the  price  of 
BPA's  power  and  the  U.S.  aluminum 
ingot  price.  Establishing  a  tie  between 
input  price  (electricity)  and  output  price 
(aluminum)  will  enhance  the  ability  of 
aluminum  producers  to  operate  over  the 
entire  business  cycle.  With  this  type  of 


rate,  when  the  price  of  aiuminu.m 
decreases  (increases)  so  will  the  price  of 
power,  within  certain  limits.  Decreasing 
the  price  of  power  when  aluminum 
prices  are  low  reduces  the  operating 
costs  at  the  smelters  and  should 
encourage  higher  production  levels  than 
if  a  fixed  rate  were  in  place.  This  in  turn 
should  serve  to  reduce  the  cyclicality  of 
smelter  operations.  Increasing  the  price 
of  power  during  prosperous  aluminum 
markets  is  intended  to  make  up  the 
decrease  in  BPA's  revenues  when  the 
lower  rate  occur. 

2.  Definitions 

Variable  rate  has  the  following 
parameters: 

a.  Plateau:  A  range  of  aluminum  prices 
over  which  the  price  of  power  remains 
constant.  The  plateau  electricity  chaige 
equals  the  Standard  Industrial  Firm 
Power  rate  on  average. 

b.  Pivot  Points:  The  Variable  rate  is 
designed  with  two  pivot  points:  A  lower 
pivot  point  and  an  upper  pivot  point. 

d.  Lower  Pivot  Point:  The  point  on  the 
plateau  at  which  a  further  decrease  in 
the  market  price  of  aluminum  results  in 
a  decrease  in  the  electricity  price. 

e.  Upper  Pivot  Point:  The  point  on  the 
plateau  at  which  a  further  increase  in 
the  market  price  of  aluminum  results  in 
an  increase  in  the  electricity  price. 

f.  Slope:  The  rate  of  change  in  the 
power  rate  to  the  DSSIs  as  a  function  of 
the  change  in  the  market  price  of 
aluminum. 

g.  Lower  Slope:  The  rate  of  change  in 
the  price  of  electricity  due  to  a  change  in 
the  market  aluminum  price  below  the 
lower  pivot  point. 

h.  Upper  Slope:  The  rate  of  change  in 
the  price  of  electricity  due  to  a  change  in 
the  market  aluminimi  price  above  the 
upper  pivot  point. 

i.  Rate  Limits:  The  point  at  which  the 
electricity  rate  no  longer  changes  in 
responses  to  a  change  in  aluminum 
prices  from  the  pivot  points.  The  two 
rate  limits  establish  the  range  of 
possible  electricity  prices  under  the 
Variable  rate. 

j.  Lower  Rate  Limit:  The  limit  below 
which  a  change  in  aluminum  prices 
below  the  lower  pivot  point  will  not 
result  in  a  change  in  the  electricity  rate. 
The  lowest  electricity  rate  possible 
under  the  Variable  rate. 

k.  Upper  Rate  limit:  The  limit  above 
which  a  change  in  aluminum  prices 
above  the  upper  pivot  point  will  not 
result  in  a  change  in  the  electricity  rate. 
The  highest  electricity  rate  possible 
under  the  Variable  rate. 
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VI.  Major  Rate  Issues 

1.  Goals  of  the  Variable  Rate 

BPA  has  identified  the  following  goals 
for  the  Variable  rate. 

a.  Discourage  aluminum  plant  closures 
during  the  short  run,  i.e..  1  to  3  years. 
The  Variable  rate  is  not  intended  to 
forestall  closure  of  those  plants  that  are 
not  economic  over  the  medium  to  long 
term  at  the  Standard  Industrial  Firm 
Power  (IP)  rate. 

b.  Encourage  high  aluminum  plant 
operating  rates  and  discourage  swing 
operations  during  BPA's  surplus  period. 

c.  Increase  BPA's  total  revenues  over 
the  revenues  anticipated  if  the  Standard 
IP  rate  to  the  OSIs  were  to  remain  in 
effect.  If  possible,  the  average  rate 
forecasted  to  be  paid  under  the  Variable 
rate  option  should  equal  the  Standard  IP 
rate. 

2.  Eligibility 

Because  the  Variable  rate  is  a 
function  of  the  price  of  aluminum,  this 
option  is  available  only  for  aluminum 
smelter  operations.  Other  aluminum 
operations  (i.e.,  aluminum  fabrication) 
and  all  nonaluminum  DSI  customers,  are 
ineligible  to  purchase  power  at  the 
Va.riable  rate,  but  will  continue  to 
purchase  power  at  the  IP-85  rate  and  its 
successor  rate  schedules.  Further,  once 
a  company  has  elected  to  purchase  at 
the  Variable  rate,  it  is  precluded  from 
switching  to  the  Industrial  Firm  Power 
rate  for  the  duration  of  the  Variable 
rate. 

3.  Terms  of  the  Rate 

The  Variable  rate  is  available  on  a 
voluntary  basis  for  those  aluminum 
smellers  that  elect  to  purchase  power 
under  this  rate  schedule.  This  rate 
schedule  is  available  for  10  years  from 
its  effective  date  July  1. 1986. 

4.  Rate  Plateau 

The  Variable  rate  contains  demand 
and  energy  charges.  The  demand  charge 
is  time  differentiated  on  a  daily  basis. 
There  is  no  demand  charge  for 
deliveries  during  offpeak  hours.  The 
demand  and  plateau  energy  charges  are 
based  on  the  average  IP-85  Standard 
rate  of  22.8  mills  per  kilowatthour  and 
assuming  a  98.5  percent  load  factor.  The 
plateau  energy  charge  calculation 
includes  credit  for  the  value  of  reserves 
provided  by  BPA's  right  to  restrict  the 
DSI  load  and  an  adder  for  firm  service 
to  the  first  quartile  of  the  DSI's  load.  The 
IP-85  Standard  rate  was  determined  in 
BPAs  1985  general  rate  proceeding  and 
approved  on  an  interim  t>asis  by  the 
Federal  Energy  Regulatory  Commission 
Order  issued  June  28. 1985  (Docket  No. 
EFB5-201 1-000).  The  plateau  energy 


charge  is  reduced  0.5  mills  per 
kilowatthour  for  all  energy  purchased 
when  the  purchaser  requests  service 
with  other  than  Surplus  FELCC.  The 
demand  charge  does  not  vary  with 
changes,  in  aluminum  price.  For 
simplicity,  all  the  rate  levels  discussed 
hereafter  are  average  rales,  combining 
demand  and  energy  charges  including 
the  value  of  reserves  credit  and  the 
discount  for  first  quartile  service.  The 
plateau  energy  charge  initially  remains 
unchanged  when  alumi.num  prices  are 
between  61.0  cents  per  pound  and  72.0 
cents  per  pound. 

5.  Lower  Rate  Ccynponents 

The  lower  pivot  point,  the  lower  slope 
and  the  lower  rate  limit  constitute  the 
lower  rate  components.  The  lower  rate 
components  define  the  parameters  for 
rate  reductions  from  the  plateau. 

The  lower  portion  of  the  rate  is 
designed  so  that  when  the  market  price 
of  aluminum  falls  below  the  production 
costs  (variable  costs]  at  the  region's 
highest-cost  smelter,  the  price  of 
electricity  decreases.  In  the  short  run,  a 
smelter  will  operate  when  the  market    ^ 
price  of  aluminum  is  equal  to  or  greater 
than  the  short-run  variable  cost  of 
producing  aluminum.  When  the  price  of 
aluminum  is  depressed,  a  smelter  will 
reduce  production  costs  by  curtailing 
output.  BPA  has  estimated  the  current 
short-run  variable  cost  at  the  highest 
cost  smelter  to  be  approximately  61 
cents  per  pound.  This  estimation  is 
based  on  the  costs  that  a  smelter  can 
avoid,  in  the  short-run,  if  production  is 
reduced  or  suspended.  Short-run 
variable  costs  include  a  portion  of 
alumina  and  labor  costs,  electricity 
costs,  and  a  portion  of  other  costs  (i.e., 
transportation  and  other  raw  materials.) 

For  every  1  cent  per  pound  decrease 
in  the  market  price  of  aluminum  below 
61  cents  per  pound,  the  electricity  rate 
would  decrease  1  mill  per  kilowatthour. 
Since  it  is  difficult  to  predict  the  extent 
to  which  aluminum  prices  would  fall,  the 
rate  contains  a  lower  rate  limit,  below 
which  changes  in  aluminum  prices  do 
not  result  in  changes  in  electricity 
prices.  The  lower  rate  limit  is  seasonally 
differentiated  to  recognize  that  BPA's 
revenues  in  alternative  markets  vary  by 
season,  primarily  because  of  water 
conditions.  In  the  spring,  which  is 
defined  here  as  March  through  July,  the 
lower  rate  limit  (including  demand  and 
energy  charges)  initially  is  13.8  mills  per 
kilowatthour.  In  the  remaining  months. 
September  through  February,  the  lower 
rate  limit  initially  is  18.8  mills  per 
kilowatthour.  The  lower  rate  limits  were 
established  to  balance  recognition  of 
BPA's  alternative  markets  and  the 
promotion  of  DSI  loads.  Seasonal 


differentiation  should  lessen  the  cost  to 
BPA  of  DSI  load  fluctuations  during  very 
low  aluminum  prices. 

6.  Upper  Rate  Components 

The  upper  pivot  point,  the  upper  slop*- 
and  the  upper  rate  limit  form  the  upper 
rate  components.  The  upper  rale 
components  increase  the  rate,  enabling 
BPA  to  offset  the  revenue  decrease  on 
the  lower  portion  of  the  rate. 

The  upper  portion  of  the  rale  is 
designed  so  that  the  price  of  electricity 
increases  after  the  market  price  of 
aluminum  exceeds  the  long-run  variable 
cost  at  the  region's  highest  cost  smelter. 
The  long-run  variable  cost  includes  total 
alumina,  labor,  electricity,  and  other 
cost.  The  long-run  variable  cost  does  not 
include  a  return  to  equity  nor  does  it 
include  interest,  depreciation,  or 
amortization  associated  with  plant 
investment  in  place  at  the  time  the  rtile 
is  offered.  BPA  estimated  the  long-run 
variable  cost  of  the  highest  cost  smelter 
to  currently  be  72  cents  per  pound.  The 
design  of  the  upper  portion  of  the 
Variable  rate  provides  for  the  price  of 
power  to  increase  more  gradually  in 
response  to  an  increase  in  aluminum 
prices  than  the  speed  at  which  the  rate 
decreases  on  the  lower  portion  of  the 
rate.  The  rate  is  set  so  that  a  one  cent 
per  pound  increase  in  the  market  price 
of  aluminum  above  72  cents  per  pound 
causes  the  electricity  rate  to  increase 
one  half  mill  per  kilowatthour.  This 
results  in  a  sharing  of  the  benefits  of 
prosperous  markets  between  BPA  and 
the  DSI.  BPA  revenues  are  higher  than 
under  a  fixed  tariff  and  the  DSI's 
potential  net  earnings  are  not  all  lost  to 
higher  power  rates. 

The  rate  also  contains  an  upper  rate 
limit,  above  which  changes  in  aluminum 
prices  do  not  result  in  changes  in 
electricity  prices.  The  upper  rate  limit 
initially  is  29.1  mills  per  kilowatthour. 
whicii  is  an  equal  difference  in  mills  per 
kilowatthour  from  the  plateau  rate  as 
the  weighted  average  lower  rate  limit. 

7.  Annual  Adjustments 

The  rate  schedule  provides  for  an 
annual  adjustment  of  the  upper  and 
lower  pivot  aluminum  prices  on  the 
anniversary  dale  of  the  rate.  During  the 
first  5  years  of  the  rate.  August  1. 1987 
through  July  30. 1991,  the  pivot  points 
would  be  adjusted  annually  for  inflation. 
The  inflation  adjustment  is  based  on  a 
weighted  average  of  changes  in  (1)  U.S. 
producer  costs  for  intermediate 
materials,  excluding  food  and  electricity, 
and  (2)  the  regional  cost  of  electricity  to 
the  DSIs.  During  the  last  5  years  of  the 
Variable  rate,  August  1. 1991  through 
July  30, 1996,  pivot  points  would  be 
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adjusted  annually  to  reflect  both 
inflation  and  the  average  real  aluminum 
prices  that  occurred  during  the  previous 
5  years  that  the  rate  was  in  effect.  As  a 
result  of  this  last  adjustment  the  size  of 
the  plateau  may  change.  That  is.  the 
range  of  aluminum  prices  over  which  the 
plateau  rate  is  in  effect  could  become 
larger,  smaller,  or  could  disappear 
altogether.  If  low  aluminum  prices  were 
to  persist  over  the  flrst  5  years,  the 
plateau  could  collapse,  creating  a  single 
pivot  point  rate.  In  this  case  the  upper 
and  lower  pivot  points  would  be  the 
same.  However,  the  single  pivot  point 
may  not  go  below  55  cents  per  pound 
adjusted  for  inflation. 

8.  Rate  Case  Adjustments 

The  plateau  rate  level  would  be 
adjusted  concurrently  with  adjustments 
to  BPA's  other  wholesale  power  rates, 
following  the  procedures  of  section  7(i) 
of  the  Pacific  Northwest  Power  Act.  and 
subject  to  approval  ^y  the  Federal 
Energy  Regulatory  Commission.  The 
overall  rate  level  would  be  determined 
following  the  rate  directives  contained 
in  sections  7(c)(2)  and  7(c)(3)  of  the 
Pacific  Northwest  Power  Act  and  other 
applicable  legislation.  The  demand  and 
energy  charges  and  first  quartile  service 
discount  will  be  adjusted  by  a  uniform 
percentage  based  on  the  percentage 
change  in  the  overall  rate  level.  The 
lower  and  upper  rate  limits  will  be 
adjusted  based  on  the  change  in  the 
mills  per  kilowatthour  of  the  plateau 
energy  charge  less  the  discount  for  the 
first  quartile  service.  ^ 

9.  Treatment  of  Over  (Under)  Recoveries 

If  on  an  actual  basis  BPA  over-  or 
underrecovers  its  revenue  requirement 
because  of  a  variance  between  actual 
and  forecasted  DSI  revenues,  those 
over-  (under-)  recoveries  will  be  handled 
according  to  BPA's  cash  management 
practices  and  will  effect  future  rates  in 
the  same  way  as  over-  (under-) 
recoveries  for  other  reasons. 

There  is  a  possibility  that  in 
developing  the  rates  during  general  rate 
cases,  the  forecast  of  revenues  from  the 
Variable  rate  may  differ  from  the 
forecast  of  revenues  from  the  IP 
Standard  rate.  This  difference  will  be 
included  with  the  section  7(c)(2)  delta 
and  allocated  to  customers'  rates.  The 
section  7(c)(2)  delta  is  the  difference 
between  the  costs  allocated  to  the  DSIs 
and  the  revenues  forecasted  at  the  IP 
rate  determined  according  to  the  section 
7(c)(2)  rate  directives.  Therefore,  in 
every  rate  case  BPA  will  develop  its 
rates  to  recover  its  overall  revenue 
requirement. 


10.  Take  or  Pay  Obligations 

The  rate  does  not  contain  any 
additional  take-or-pay  provisions 
beyond  the  curtailment  charge  provided 
in  section  9(c)  of  the  DSI's  Power  Sales 
Contract.  The  Power  Sales  Contract 
states  that  when  an  industrial  purchaser 
curtails  power  purchases  below  75 
percent  of  its  Operating  Demand,  the 
purchaser  shall  pay  BPA  an  additional 
charge  based  on  a  percentage  of  the 
demand  charge  currently  in  effect. 

11.  Implementation  Date 

BPA  anticipates  that  the  Variable  rate 
will  be  effective  July  1, 1986,  although  it 
is  possible  that  the  FERC  will  not  grant 
interim  approval -until  a  late  date. 
Currently,  the  aluminum  smelters  are 
purchasing  power  at  the  IP-65  Incentive 
rate  offered  in  September  1985.  The 
Incentive  rate  offer  will  expire  June  30, 
1986.  BPA  does  not  propose  to  offer  the 
Variable  rate  prior  to  termination,of  the 
current  Incentive  rate. 

12.  Implementation 

The  Variable  rate  is  available  to 
aluminum  smelters  on  a  voluntary  basis. 
Prior  to  the  rate  becoming  effective,  BPA 
will  request  that  each  regional  smelter 
select  either  the  VI-86  rate  schedule  or 
the  IP-85  rate  schedule  and  its 
successors.  BPA  proposes  that  this  offer 
will  only  be  made  once.  Once  the  choice 
is  made  a  smelter  is  precluded  from 
switching  between  rate  schedules  for  10 
years  from  the  effective  date  of  the 
Variable  rate. 

The  analysis  conducted  by  BPA  in 
support  of  the  Variable  rate  assumes 
that  all  the  regional  smelters  elect  to 
purchase  under  this  rate. 
Implementation  of  the  Variable  rate  may 
not  require  participation  of  all  regional 
smelters.  BPA  expects  that  most,  if  not 
all,  the  smelters  will  participate.  The 
Administrator  retains  the  discretion  to 
determine  whether  the  level  of 
participation  warrants  actual 
implementation  of  a  Variable  rate  once 
offered.  BPA  expects  that  after  the  Vl-88 
rate  schedule  is  implemented,  future  IP- 
85  Incentive  rate  offers  will  not  be 
made.  BPA  also  expects  that  future  IP 
rate  schedules  will  not  retain  the 
incentive  rate  provision.  In  the  event 
that  the  Administrator  fmds  that  the 
participation  levelis  not  sufficient  to 
implement  a  Variable  rate,  a  record  of 
decision  will  be  published  and  the 
Variable  rate  offer  will  be  rescinded. 

13.  Revenue  Test 

In  designing  the  Variable  rate,  BPA 
looked  at  the  impact  on  total  revenues 
and  on  revenues  from  the  DSIs.  Two 
revenue  tests  can  be  used  in  evaluating 


the  Variable  rate.  One  is  whether  the 
Variable  rate  increases  BPA's  total 
revenues  over  those  received  if  the  IP 
Standard  rate  were  in  place.  A  similar 
revenue  test  is  employed  when  BPA 
determines  the  feasibility  of 
implementing  an  incentive  rale  under 
the  IP  rate  schedule.  BPA's  other 
customers  will  be  held  harmless  from 
the  Variable  rate  if  the  agency's  total 
revenues  are  at  least  as  high  as  with  the 
IP  Standard  rate. 

The  other  test  is  whether  the  Variable 
rate  results  in  average  revenue  from  the 
DSIs  forecasted  to  be  equal  to  the 
average  IP  Standard  rate  over  the  ten 
year  period.  Even  if  forecasted  to 
recover  the  IP  Standard  rate,  the 
Variable  rate  may  not.  in  practice, 
accomplish  this  under  all  situations  (i.e^ 
prolonged  periods  of  low  aluminum 
prices)  without  an  adjustment 
mechanism  or  some  form  of  "truing-up" 
device.  The  annual  adjustment 
procedures  proposed  by  BPA  enhance 
but  do  not  insure  the  recovery  of  the 
average  IP  Standard  rate  over  the  10 
year  period. 

Issued  in  Portland.  Oregon  on  December  9, 
1085. 

Robert  E.  RatcUff*. 

Acting  Administrator. 

(FR  Doc.  85-29932  Filed  12-13-85;  3fl6  pmj 
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Economic  Regulatory  Adfninistration 

Proposed  Remedial  Order;  Shepherd 
Oil  Inc.  and  Shepherd  Trading  Corp. 

AQCNCY:  Economic  Regulatory 
Administration,  DOE. 

ACTKM:  Notice  of  Proposed  Remedial 
Order  to  Shepherd  Oil  Inc.  and 
Shepherd  Trading  Corporation. 

summary:  Pursuant  to  10  CFR  205.192(c). 
the  Economic  Regidatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  hereby  gives  Notice  of  a 
Proposed  Remedial  Order  which  was 
issued  to  Shepherd  Oil  Inc.  and 
Shepherd  Trading  Corporation  at  P.O. 
Box  100,  Morristown.  Arizona  85342. 
This  Proposed  Remedial  Order  alleges 
that  incorrect  volumes  of  exempt  crude 
oil  were  reported  in  the  Refiners 
Monthly  Reports  in  violation  of  10  CFR 
211.66  (b)  and  (h)  and  205.202  during  the 
period  May  1960  through  December  1980 
in  the  amount  of  $5,666,402. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information,  if 
any,  deleted,  may  be  obtained  from:  U.S. 
Department  of  Energy,  Economic 
Regulatory  Administration.  ATTN: 
Sandra  K.  Webb.  Director.  One  Allen 
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Center.  Su^te  6ia  500  Dallas  Street. 
Houston.  Texas  77002. 

Within  flfteen  (15)  days  of  publication 
of  this  Notice  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the  Office 
of  Hearings  and  Appeals.  U.S. 
Department  of  Energy,  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  in 
accordance  with  10  CFR  205.193. 

Issued  in  Houston.  Texas,  on  the  26th  day 
of  November.  1985. 

Sandra  K.  Webb. 

Director,  Houston  Office,  Economic 
Regulatory  Administration. 
(FR  Doc.  85-29873  Filed  12-17-85:  8:45  am] 
enjjNG  cooc  mm-oi-m 


Proposed  Consent  Order  With  Edwin 
L  Cox  A  Berry  R.  Cox 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

ACTKNC  Notice  of  proposed  consent 
order  and  opportimity  for  public 
comment. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  O^der  with  Edwin  L  Cox  & 
Berry  R.  Cox  (Cox)  and  provides  an 
opportunity  for  public  comment  on  the 
terms  and  conditions  of  the  proposed 
Consent  Order.    . 

DATE:  Comments  by  January  17. 1986. 

AOOllESS:  Send  comments  to:  Sandra  k. 
Webb.  Director.  Houston  Office. 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy.  One  Allen 
Center.  Suite  6ia  500  Dallas  Street 
Houston.  Texas  77002. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  K.  Webb.  Director.  Houston 
Office.  Economic  Regulatory 
Administration.  U.S.  Department  of 
Energy,  One  Allen  Center.  Suite  610,  500 
Dallas  Street  Houston.  Texas  77002. 
Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  writing  or 
calling  this  office  (713/22»-3715). 

SUPPLEMENTARY  INFORMATION:  On 

November  7, 1985,  the  ERA  executed  a 
proposed  Consent  Order  with  Cox. 
Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thir|y  (30) 
days  following  publication  of  this 
Notice.  The  ERA  may.  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and. 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order  or 
issue  the  Consent  Order  as  signed. 


I.  Background        | 

Cox  engaged  in  the  production  and 
sale  of  crude  oil  during  the  period  June 
1, 1979  through  December  31. 1980.  ERA 
audited  Cox's  compliance  during  this 
period  with  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations 
applicable  to  the  production  and  sale  of 
"newly  discovered"  crude  oil.  10  CFR 
Part  212.  As  a  result  of  this  audit, 
disputes  arose  between  Cox  and  DOE 
concerning  Cox's  compliance  with 
applicable  federal  petroleum  price 
regulations  in  its  production  and  sale  of 
"newly  discovered"  crude  oil  during  the 
period  covered  by  this  Consent  Order. 

Cox  and  DOE  each  maintain  that  their 
respective  positions  on  the  legal  issues 
underlying  such  disagreements  are 
meritorious.  However,  to  resolve  the 
issues  raised  by  the  audit  without 
further  litigation.  Cox  and  DOE  would 
enter  into  this  Consent  Order.  Cox 
would  do  so  without  admitting  it  has 
violated  any  provision  of  the 
Regulations.  Except  for  those  matters 
explicitly  excluded  therein,  the  Consent 
Order  would  resolve  all  administrative 
and  civil  judicial  claims,  demands, 
liabilities,  or  causes  of  action  between 
£>OE  and  Cox  tvith  respect  to  the 
matters  and  the  time  period  covered  by 
the  audit 

II.  The  Consent  Order 

The  proposed  Consent  Order  has  been 
entered  into  to  resolve  all  civil  and 
administrative  disputes,  claims  and 
causes  of  action  by  DOE  relating  to 
Cox's  compliance  in  its  sales  of  "newly 
discovered"  crude  oil  during  the  period 
of  June  1, 1979  through  December  31, 
1980.  Although  Cox  contends  that  in  all 
respects  it  correctly  construed  and 
applied  the  applicable  regulations.  Cox 
has  entered  into  this  proposed  Consent 
Order  to  avoid  the  expense  of  litigation 
and  the  disruption  of  business.  DOE 
believes  the  Consent  Order  is  in  the 
public  interest  and  provides  a 
satisfactory  resolution  of  the  issues 
raised  by  its  audit 

III.  Refunds 

Under  the  terms  of  the  proposed 
consent  Order,  within  ten  days  of  the 
effective  date  of  the  Consent  Order.  Cox 
will  pay  the  sum  of  $1,206,698  to  DOE. 
The  monies  will  be  deposited  in  a 
suitable  account  for  ultimate  disposition 
by  DOE. 

IV.  Subnussion  of  Written  Coounents 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above.  The 
ERA  will  consider  all  comments  it 
receives  by  4:30  p.m..  local  time,  on  the 


30th  day  after  the  date  of  publication  of 
this  notice.  Any  information  or  data 
considered  confidential  by  the  person 
submitting  it  must  be  identified  as  such 
in  accordance  with  the  provisions  of  10 
CFR  205.9(f). 

Issued  in  Houston.  Texas,  on  November  26. 
1985. 

Sandra  K.  Webb. 

Director.  Houston  Office.  Economic 
Regulatory  Administration. 
[FR  Doc.  85-29935  Filed  12-17-85:  8:45  am| 
MUJNQ  COOC  MS(M>1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA86-2-1-«02] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  PGA  Rate  Adjustment 

December  11. 1985. 

Take  notice  that  on  December  4. 1985. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918,  Florence.  Alabama. 
35631.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
the  following  tariff  sheets: 
Substitute  Eighth  Revised  Sheet  No.  4 

This  tariff  sheet  is  proposed  to 
become  effective  January  1, 1986. 
Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  refiect  a 
correction  in  rates  filed  by  Tennessee 
Gas  Pipeline  Company  in  its  PGA  filing 
to  be  effective  January  1, 1988. 

The  tariff  sheet  submitted  herewith 
provides  for  the  following  rates: 
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Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  £)ecember 
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20. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-29937  Filed  12-17-85;  8:45  am] 
•iLUNG  COOC  e717-01-M 

I  Docket  No.  RP86-15-001 1 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  11. 1985. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia], 
on  December  2, 1985,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  to  be 
effective  as  follows: 

November  1. 1985 

Twelfth  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  lA 
Third  Revised  Sheet  No.  16A1 
Second  Revised  Sheet  No.  16A2 
Second  Revised  Sheet  No.  45 
Second  Revised  Sheet  No.  45D 
Original  Sheets  Nos.  45G  through  45Q, 

constituting  Rate  Schedule  GTS 
Fourth  Revised  Sheet  No.  65 
Original  Sheets  Nos.  72F  through  721. 

constituting  Form  of  Service 
Agreement  for  Rate  Schedule  GTS 

January  1.  19B6 
Third  Revised  Sheet  No.  16A2 
According  to  §  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  December  5. 
1985. 

The  proposed  changes  were  filed 
pursuant  (o  an  order  issued  by  the 
Federal  Knergy  Regulatory  Commission 
on  November  25, 1985,  in  Docket  No. 
RF86-15,  33  FERC  I  61.259  (1985).  The 
proposed  changes  would  implement  a 
new  General  Transportation  Service 
(GTS)  Rate  Schedule  for  firm  and 
interruptible  transportation  which,  if 
effective,  would  supersede  and  cause 
the  elimination  of  Columbia's  existing 
interruptible  Rate  Schedules  TS-1  and 
TS-2. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers, 
interested  state  regulatory  commissions, 
.'ind  other  relevant  persons. 

Any  person  desiring  to  be  heard  or  to 


protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
20, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  Hie 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

jFR  Doc.  85-29938  Filed  12-17-85:  8:45  am| 
BHJJNQ  COOC  tTir-ei-M 

I  Docket  No.  RP8e-14-001  ] 

Columbia  Guff  Transmission  Co.; 
Proposed  changes  In  FERC  Gas  Tariff 

December  11.  19B5. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
on  December  2, 1985,  tendered  for  filing 
six  (6)  copies  of  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  on 
November  1. 1985: 

Second  Revised  Sheet  No.  1  (Table  Of 

Contents) 
First  Revised  Sheet  No.  57 
Original  Sheet  Nos.  73  thoui^  101 

constituting  Rate  Schedule  GTS-1 
First  Revised  Sheet  No.  116 
Original  Sheet  Nos.  135  thourgh  156 

constituting  Rate  Schedule  GT&-2 
According  to  §381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)).  the  date  of  filing  islhe 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  December  5. 
1985. 

By  order  issued  on  November  25. 1985. 
in  Docket  No.  RP86-14,  the  Commission 
accepted  Columbia  Gulfs  transportation 
rate  filing  dated  October  31. 1985, 
without  suspension  to  be  effective 
November  1, 1985.  33  FERC  61,259  (1985). 
The  Commission's  acceptance  was 
made  subject  to  the  condition  that 
Columbia  Gulf  file  the  terms  and 
conditions  under  which  it  will  provide 
transportation  services  pursuant  to  Part 
284  of  the  Commission's  Rules  and 
Regulations  within  seven  (7)  days  of  the 
date  of  the  order  eliminating  the 
proposed  reservation  fee  on  Columbia 
Gulfs  Rate  Schedule  T-2.  Accordingly. 


the  Columbia  Gulf  tendered  for  filing 
GTS-1  and  GTS-2  Rate  Schedules  under 
which  it  proposes  to  perform  such 
transportation  services. 

Columbia  Gulf  states  that  the  interim 
transportation  rates  of  Rate  Schedules 
GTS-1  and  GT-2  have  been  derived 
from  Columbia  Gulfs  currently  effective 
interruptible  transportation  rates 
applicable  to  its  Rate  Schedules  T-2  and 
T-3.  The  interim  rates  also  refiecl  a 
reservation  charge  for  firm 
transportation  which  has  been 
developed  in  accordance  with  S284.B(d) 
and  in  compliance  with  the 
Commission's  order  issued  November 
25. 1985.  Columbia  Gulf  has  requested 
any  waivers  necessary  to  make  its 
requested  rates  effective  November 
1.1965.  Upon  the  effectiveness  of  Rates 
Schedules  GTS-1  and  GT-2.  Rate 
Schedules  T-2  and  T-3  will  be 
cancelled,  all  as  more  fully  explained  in 
the  filing. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street,  N'E..  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protest 
should  be  filed  on  or  before  December 
20, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia  Gulfs 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-29939  Filed  12-17-85:  8:45  am] 

MLLINO  COOC  C7r7-01-M 


[Docket  No.  ER86-119-000] 

The  Connecticut  Light  and  Power  Co.; 
Filing 

December  11, 1965. 

Take  notice  that  on  November  12, 
1985,  The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  a 
proposed  rate  sclhedule  pertaining  to  a 
Northfield  Mountain  Purchase 
Agreement  between  The  Connecticut 
Light  and  Power  Company.  Western 
Massachusetts  Electric  Company 
(WMECO,  and  together  with  CL&P,  the 
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NU  Companies)  and  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  dated  as  of  August  12. 1985. 

CLAP  states  that  the  Purchase 
Agreement  provides  for  a  sale  to 
CMEEC,  on  a  weekly  basis,  of  a 
percentage  of  capacity  and  related 
pondage  from  the  NU  Companies' 
Northfield  Mountain  Pumped  Storage 
Hydro  Electric  Project  (Project) 
commencing  August  12. 1985  and 
terminating  December  31. 1985. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  rate  schedule  to  become 
effective  on  August  12. 1985. 

CL&P  states  that  the  capacity  charge 
rate  for  the  Project  is  a  rate  determined 
on  a  cost-of-service  basis  for  the  entire 
Project.  The  station  service  charge  is 
equal  to  the  average  cost  of  oil-fired 
generation  on  the  system  of  the  NU 
Companies  for  the  prior  month, 
multiplied  by  CMEEC's  share  of  the 
Project's  station  service  energy 
requirements. 

Except  for  the  weekly  nature  of  the 
transactions,  CL&P  states  that  the 
services  to  be  provided  under  the 
Purchase  Agreement  are  the  same  as 
services  provided  by  the  NU  Companies 
relating  to  a  sale  of  capacity  from  the 
Project  to  the  Braintree  Electric  Light 
Department  pursuant  to  a  rate  schedule 
dated  as  of  May.  1982.  (Rate  Schedule 
FERC  Nos.  CL&P  272  and  WMECO  206). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket.' 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211.  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
20, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

KeniMth  F.  Plumb, 

Secretary. 

(FR  Doc.  85-29921  Filed  12-17-85:  8:45  am) 

MJJNO  COOC  C717-01-II 


I  Docket  Nos.  CP82-394-004  at  al.| 


Ei  Paso  Natural  Gas  Co. 
Gas  Certificate  Filings 


et  al.;  Natural 


Dfcember  10. 1985. 

Take  notice  that  the  following  filings 
hnve  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP82-394-004J 

Take  notice  that  on  November  1, 1985, 
EI  Paso  Natural  Gas  Company  (El  Paso). 
Post  Officel  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP82-394-004 
a  petition  to  amend  the  order  issued 
March  11, 1983,  in  Docket  No.  CP82-394- 
WX)  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorized  (i) 
an  increase  in  the  authorized  aggregate 
natural  gas  exchange  volumes  between 
EI  Paso  and  Phillips  Petroleum  Company 
(Phillips)  from  95.000  Mcf  to  130.650  Mcf 
per  day,  (ii)  the  establishment  of  three 
new  El  Paso  delivery  points,  and  the 
modification  of  certain  provisions 
necessary  to  clarify  the  exchange 
arrangement  between  the  parties,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  order  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  and  Phillips 
propose  to  exchange  additional 
quantities  of  natural  gas  from  additional 
areas  within  Texas  under  the  existing 
gas  exchange  agreement,  dated  June  18. 
1982.  It  is  explained  that  the  proposal 
facilitates  the  continuing  desire  of  both 
El  Paso  and  Phillips  to  operate  more 
effectively  and  efficiently  their 
respective  pipeline  systems  located  in 
the  Anadarko  Basin  and  the  Permian 
Basin  areas  in  Texas.  Moreover,  El  Paso 
desires  to  continue  to  aid  Phillips  by 
making  quantities  of  natural  gas  dirctly 
available  to  F^illips  at  designated  points 
on  El  Paso's  system  in  order  to  meet 
certain  of  Phillips  system  requirements. 
Therefore,  El  Paso  and  Phillips  have 
entered  into  an  amendatory  agreement 
dated  May  20, 1985 

Under  the  amendatory  agreement 
between  the  parties  El  Paso  has  agreed 
to  accept  for  the  account  of  Phillips  such 
volumes  of  natural  gas,  if  any,  up  to 
130.650  Mcf  per  day,  as  Phillips  may 
tender  to  El  Paso  at  three  existing  points 
of  interconnection.  El  Paso  states  that 
the  three  existing  points  of 
interconnection  are  located  at  the 
discharge  side  of  Phillips'  Benchen  plant 
at  a  point  between  the  facilities  of  El 
Paso  Hydrocarbon  Company  and  El 
Paso  in  Upton  County.  Texas,  Phillips 
Fullerton  in  Andrews  County,  Texas, 
and  at  an  existing  point  of 
interconnection  between  the  pipeline 
facilities  of  El  Paso  and  Phillips  in  Pecos 


County,  Texas,  respectively.  Said  points 
are  hereinafter  referred  to  as  the 
Bencdum  receipt  point,  the  Fullerton 
plant  receipt  point  and  the  Coates  area 
receipt  point.  It  is  asserted  that  no  new 
or  additional  facilities  are  required  by 
any  party  in  order  to  effectuate 
deliveries  to  El  Paso  at  the  existing 
Denedum  plant  receipt  point,  the 
existing  Fullerton  plant  receipt  point  or 
the  existing  Coates  area  receipt  point. 

El  Paso  states  that  in  exchange,  it  has 
agreed  to  deliver  concurrently  the 
proposed  additional  quantities  of 
natural  gas  to  Phillips  at  two  existing 
delivery  points  between  the  facilities  of 
El  Paso  and  Wesfar  Transmission 
Company,  a  Division  of  Cranberry 
Pipeline  Corporation,  in  Pecos  County, 
Texas  and  between  the  facilities  of  El 
Paso  and  Phillips  in  Gaines  County, 
Texas,  delivery  point  and  the  Phillips- 
Gaines  delivery  point,  respectively,  and 
at  four  proposed  delivery  points 
between  the  facilities  of  El  Paso  and 
Phillips  located  in  Moore.  Hutchinson 
and  Gaines  Counties,  hereinafter 
referred  to  as  the  Zell,  Sneed.  Sanford 
and  Demprey  Booster  delivery  points, 
respectively.  El  Paso  states  that  it  would 
deliver  a  volume  of  natural  gas 
thermally  equivalent  to  the  total 
volumes  of  natural  gas  delivered  by 
Phillips  to  El  Paso.  It  is  asserted  that  no 
new  or  additional  facilities  are  required 
by  either  party  in  order  to  effectuate 
deliveries  by  El  Paso  to  Phillips  at  the 
existing  Westar  delivery  point,  to  El 
Paso  tap  delivery  point,  and  the  Phillips- 
Gaines  delivery  point.  However,  in 
order  to  effectuate  the  delivery  of 
natural  gas  by  El  Paso  to  Phillips  at  the 
proposal  Zell.  Sneed.  Sanford  and 
Dempsey  Booster  delivery  points.  El 
Paso  proposes  to  construct  and  operate 
certain  miner  tap  and  valve  facilities.  El 
Paso  states  that  the  total  estimated  cost 
of  those  minor  facilities  prepared  to  be 
constructed  and  operated  by  El  Paso  to 
implement  the  Zell.  Sneed.  Sanford  and 
Dempsey  Booster  delivery  points, 
including  contingency  and  filing  fees,  is 
$199,638. 

El  Paso  says  it  would  file,  pursuant  to 
Part  154  of  the  Commission's 
Regulations,  the  amendatory  agreement, 
dated  May  20, 1985,  to  special  Rate 
Schedule  X-63,  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  2,  upon  receipt  of 
the  requested  authorization. 

Comment  date:  December  31. 1985.  in 
accordance  with  the  first  subparagrpah 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
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2.  Columbia  Gulf  Transmission 
Company;  Columbia  Gas  Transmission 
Corporation;  Southern  Natural  Gas 
Company 

(Docket  No.  CP8&-72-0051 

Take  notice  that  on  November  1. 1985, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  3805  West  Alabama 
Avenue,  Houston,  Texas  77027. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas],  1700  Mac 
Corkle  Avenue.  S.E..  Charleston,  West 
Virginia  25314.  and  Southern  Natural 
Gas  Company  (Southern),  P.O.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
(Petitioners)  filed  in  Docket  No.  CP80- 
72-000  a  petition  to  amend  the  order 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  issued  January  17, 1980.  in 
Docket  No.  CP80-72-000,  so  as  to 
authorize  the  increase  of  gas  from  an 
additional  source  as  part  of  the  volumes 
of  gas  presently  being  transported  and 
-exchanged  for  Southern's  account  in 
accordance  with  the  arrangements 
authorized,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

Petitioners  state  that,  pursuant  to  the 
order  issued  January  17, 1980,  they  are 
exchanging  up  to  25.000  Mcf  per  day  of 
Columbia  Gas'  gas  reserves  from  the 
Cutoff  field,  Lafourche  Parish,  Louisiana, 
made  available  to  Southern  at  an 
interconnection  of  Southern's  and 
Columbia  Gulfs  pipehnes  in  Lafourche 
Parish.  Louisiana,  and  Southern's  gas 
reser%'es  from  West  Cameron  Block  563 
and  Mississippi  Canyon  Blocks  267, 
268,and  312,  offshore  Louisiana,  made 
available  to  Columbia  Gulf  for  the 
account  of  Columbia  Gas  at  a  point  at  or 
near  the  outlet  of  Texaco's  Henry 
processing  plant  near  Erath.  Vermilion 
Parish,  Louisiana.  It  is  stated  that  any 
imbalances  are  corrected  at  existing 
Souther  and  Columbia  Gulf  redehvery 
points. 

Petitioners  request  authorization  to 
include,  as  part  of  Southern's  exchange 
volumes,  gas  Southern  is  purchasing 
from  West  Cameron  Blocks  537.  551.  552 
and  560.  offshor  Louisiana,  which  gas 
Southern  Would  deliver  to  Columbia 
Gulf  at  a  point  near  Erath.  Vermilion 
Parish.  Louisiana. 

Comment  date:  December  31. 1965,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  National  Fuel  Gas  Supply  Corporation 

(Docket  Nos.  CP86-92-000,  CP86-93-000. 
CP8&-94-000.  and  CF86-9S-000] 

Take  notice  that  on  October  30. 1985. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 


Buffalo,  New  York  14203,  filed  in  Docket 
Nos.  CP86-92-000.  CP86-93-000.  CP86- 
94-000  and  CP86-95-000  applications 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  certificates  of  public 
convenience  and  necessity  authorizing 
continued  natural  gas  transportation 
services  on  behalf  of  interstate  pipelines 
which  were  previously  initiated 
pursuant  to  S  284.221  of  the 
Commission's  Regulations  and  National 
Fuel's  Order  No.  60  blanket  certificate 
issued  in  Docket  No.  CP81-198  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  forth  in  the  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

National  Fuel  proposes  to  transport 
natural  gas  for  the  following  interstate 
pipeline  companies: 


Quanli- 

kes 

DocKeiNo 

8hipp« 

(Md 

CP86-92-000   . 

TranKOnBnenUI    Gat    Pipe    Line 
Corp  (Tfansco) 

2S.000 

CP9e-93-000.. 

CokjrrtM  Ga(  Trannnmon  Corp 
(CoiumlM  Gaa). 

3300 

CP86-94-000  .. 

Tennessee  Gas  Pipeline  Compa- 
ny, a  Omaion  o*  Tannaoo  Inc 
(Tannessaa) 

40.000 

CP86-9S-000  . 

Columtiia  Gas 

10.000 

It  is  explained  that  National  Fuel 
would  transport  the  natural  gas  which 
Transco  would  purchase  from  Sulpetro 
Limited  of  Canada  in  Docket  No.  CP86- 
92-000;  the  natural  gas  to  Columbia  Gas 
of  Pennsylvania.  Inc.,  on  behalf  of 
Columbia  Gas  in  Docket  No.  CP86-93- 
(XX);  the  natural  gas  between  the 
interconnection  of  National's  facilities 
with  Tennessee's  facilities  at  the 
Ellisburg  storage  field  in  Potter  County. 
Pennsylvania,  and  at  the  Colden  storage 
field  in  Erie  Country,  New  York,  in 
Docket  No.  CP86-94-000;  and  the  natural 
gas  on  behalf  of  Columbia  Gas  from  a 
tap  on  Line  K  located  in  Little  Valley, 
New  York,  to  a  compressor  station 
located  in  Elwood  City,  Pennsylvania,  in 
Docket  No.  CP86-95-000. 

National  Fuel  states  that  it  would 
initially  charge  26.72  cents  per  Mcf  of 
gas  transported  for  all  the  proposed 
services  except  Tennessee's  proposed 
service  in  Docket  No.  CP86-94-000. 
National  Fuel  and  Tennessee  have  a  no 
fee  arrangement  for  this  exchange 
service,  it  is  stated.  It  is  asserted  that 
the  proposed  rate  of  26.72  cents  per  Mcf 
is  the  rate  assessed  in  accordance  with 
National  Fuel's  Rate  Schedule  T-1. 
Revenues  resulting  from  these  services 
would  be  treated  in  accordance  with  the 
settlement  agreement  in  Docket  No. 
RP83-63-000.  et  al..  it  is  asserted. 

National  Fuel  states  that  it  has 
advised  these  interstate  pipeline 


companies  that  it  is  unable  to  continue 
to  provide  transportation  pursuant  to 
National  Fuel's  current  self- 
implementing  authorizations  because  of 
the  considerable  uncertainty  that  exists 
with  respect  to  the  effect  of  such  action 
in  light  of  Order  No.  436.  issued  October 
9, 1985.  In  particular.  National  Fuel 
advised  the  shippers  that  while  Order 
No.  436  would  provide  for  the 
"grandfathering"  of  these  transportation 
services,  it  may  subject  National  Fuel  to 
§  264.7  of  the  Commission's  Regulations 
which  seems  to  require  a  rate  filing 
under  section  4  of  the  Natural  Gas  Act 
to  be  effective  no  later  than  July  1, 1986. 
it  is  stated. 

Comment  date:  December  31, 1965.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply  Corporation 

(Docket  Nos.  CPB6-96-000  and  CP86-97-0a0| 

Take  notice  that  on  October  30. 1985. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel).  10  Lafayette  Square. 
Buffalo.  New  York  14203,  filed  in  Docket 
Nos.  CP86-g6-000  and  CP86-97-000 
applications  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  certificates  of 
public  convenience  and  necessity 
authorizing  the  continued  respective 
transportation  services  on  behalf  of  The 
Southern  Connecticut  Gas  Company 
(Southern  Connecticut)  and  Delmarva 
Power  and  Light  Company  (Delmarva) 
which  were  previously  initiated 
pursuant  to  Subpart  B  of  Part  284  of  the 
Commission's  Regulations  and  Section 
311(a)(1)  of  the  Natural  Gas  Policy  Act 
of  1978.  all  as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  transport  up 
to  1.500  Mcf  of  natural  gas  per  day  on 
behalf  of  Southern  Connecticut  and 
10.000  Mcf  of  natural  gas  per  day  on 
behalf  of  Delmarva.  It  is  explained  that 
the  proposed  charge  for  both  services 
would  be  in  accordance  with  National 
Fuel's  Rate  Schedule  T-1.  currently  2a72 
cents  per  Mcf.  Revenues  resulting  from 
these  services  would  be  treated  in 
accordance  with  the  settlement 
agreement  in  Docket  No.  RP83-63-000. 
et  al.,  it  is  asserted. 

National  Fuel  states  that  it  has 
advised  Southern  Connecticut  and 
Delmarva  that  it  is  unable  to  continue  to 
provide  transportation  pursuant  to 
National  Fuel's  current  self- 
implementing  authorizations  because  of 
the  considerable  uncertainty  that  exists 
with  respect  to  the  effect  of  such  action 
in  light  of  Order  No.  436.  issued  October 
9. 1985.  In  particular.  National  Fuel 
advised  the  two  shippers  that  while 
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Order  No.  436  would  provide  for  ihe 
"grandfathering"  of  these  transportation 
services,  it  may  subject  National  Fuel  to 
Section  284.7  of  the  Commission's 
Regulations  which  seems  to  require  a 
rate  filing  under  Section  4  of  the  Natural 
Gas  Act  to  be  effective  no  later  than  July 
1, 1986,  it  is  stated. 

Comment  date:  December  31, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

(Docket  No.  CP86-199-O0OJ 

Take  notice  that  on  November  12, 
1985,  Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Applicant), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP86-199-000, 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  the 
transportation  and  delivery  of  natural 
gas  to  Northern  Slates  Power  Company 
(NSP)  for  the  account  of  Minnegasco 
dated  June  18, 1975,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  Minnegasco 
notified  NSP  that  it  wished  to  terminate 
their  agreement  and,  in  turn,  NSP 
notified  Applicant  that  it  wished  to 
terminate  the  transportation  ser\'ice 
provided  by  Applicant  since  this  service 
is  no  longer  needed.  Applicant  states 
that  it  is  currently  authorized  to  deliver 
up  to  5,200  Mcf  of  gas  per  day  during 
each  summer  period  to  NSP  at  the  St. 
Paul  town  border  station  at  Inver  Grove, 
Minnesota.  NSP  then  transports  such 
gas  to  its  Wescott  liquefied  natural  gas 
plant,  where  the  gas  is  liquefied  and 
stored  for  Minnegasco,  it  is  stated. 

Comment  date:  December  31. 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Raton  Gas  Transmission  Company; 
Raton  Natural  Gas  Company 

(Docket  No.  CP86-122-000J 

Take  notice  that  on  October  31, 1985, 
Raton  Gas  Transmission  Company 
(Raton  Transmission)  and  Raton  Natural 
Gas  Company  (Raton  Natural),  both  of 
P.O.  Box  308,  Raton,  New  Mexico  87740, 
filed  in  Docket  No.  CP86-122-000  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  for 
permission  to  abandon  facihties  and 
services  provided  by  Raton  Natural  and 
a  certificate  of  public  convenience  and 
necessity  authorizing  Raton 
Transmission  to  acquire  and  operate  the 
pipeline  facilities  now  owned  and 
operated  by  Raton  Natural,  all  as  more 
fully  set  forth  in  the  application  which  is 


on  file  with  the  Commission  and  open  to 
public  inspection. 

Raton  Natural  is  proposing  to 
abandon  those  facilities  and  services  for 
which  Raton  Transmission  is  seeking 
certificate  authority.  Raton 
Transmission  proposes  to  acquire  and 
operate  the  pipeline  transmission 
facilities  now  owned  and  operated  by 
Raton  Natural.  Raton  Transmission 
further  seeks  authority  to  continue  the 
sales  and  transportation  services 
currently  rendered  by  Raton  Natural 
pursuant  to  Commission  certificate 
authorization  and  authority  to  initiate 
sales  for  resale  to  Raton  Natural  at 
various  city  gates  and  other  points  of 
delivery. 

It  is  stated  that  Raton  Transmission  is 
not  proposing  to  construct  any  facilities. 
It  is  further  stated  that  upon  granting  of 
the  requested  certificate  authorization, 
Raton  Transmission  would  be  regulated 
solely  by  the  Commission  and  that 
Raton  Natural  would  be  regulated  by  the 
New  Mexico  Public  Service 
Commission.  It  is  asserted  that  the  sole 
source  of  supply  for  Raton  Natural's 
operations  is  Colorado  Interstate  Gas 
Company,  which  would  continue  to  be 
Raton  Transmission's  supplier. 

It  is  stated  that  Raton  Transmission 
would  continue  all  sales  and  services 
currently  rendered  by  Raton  Natural 
pursuant  to  certificates  issued  by  the 
Commission.  It  is  further  stated  that 
Raton  Transmission  seeks  authority  to 
make  sales  for  resale  of  natural  gas  to 
Raton  Natural.  The  sales  and  deliveries 
would  be  made  at  existing  city  gate  and 
main  line  delivery  points.  Raton 
Transmission  would  sell  and  deliver  gas 
to  Raton  Natural  under  its  proposed 
Rate  Schedules  CD-I  and  I-l.  Raton 
Transmission  proposes  to  adopt  Raton 
Natural's  FERC  Gas  Tariff  as  its  own, 
with  conforming  changes  as  needed. 

It  is  asserted  that  the  cost  of  the 
transmission  facilities  and  other 
properties  as  acquired  by  Raton 
Transmission  from  Raton  Natural  would 
be  reflected  on  the  Raton  Transmission 
books  of  account  at  the  depreciated 
original  cost  as  reflected  on  Raton 
Natural's  books  on  the  closing  date.  It  is 
further  asserted  that  the  financing  of  the 
transfer  of  facilities  from  Raton  Natural 
to  Raton  Transmission  would  be 
accomplished  by  the  exchange  of  shares 
of  stock  for  the  facilities.  It  is  stated  that 
Raton  Transmission  would  exchange 
612  shares  of  stock  to  Raton  Natural  for 
the  transfer  of  easement,  real  estate, 
property  and  assets  as  set  forth  in  the 
bill  of  sale  between  the  parties. 

Comment  date:  December  31, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


7.  Southern  Natural  Gas  Company; 
Natural  Gas  Pipeline  Company  of 
America;  Columbia  Gulf  Transmission 
Company;  United  Gas  Pipe  Line 
Company 

(Docket  No.  CP77--»89-«)7J 

Take  notice  that  on  November  1, 1985, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  Natural  Gas 
Pipeline  Company  of  America  (Natural). 
701  East  22nd  Street,  Lombard,  Illinois 
60148,  Columbia  Gulf  Transmission 
Company  (Columbia),  3805  West 
Alabama  Avenue,  Houston,  Texas 
77027.  and  United  Gas  Pipe  Line 
Company  (United).  P.O.  Box  1478. 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP77-^89-007  a  petition  to  amend 
the  Commission's  order  issued 
September  7. 1977,  in  Docket  No.  CP77- 
489,  as  amended,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  the  exchange  of  certain 
volumes  of  gas  produced  from  West 
Cameron  Blocks  537.  551,  552,  and  560. 
offshore  Louisiana,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioners  state  that  by  Commission 
order  issued  on  September  7. 1977, 
Petitioners  were  authorized  to  exchange 
certain  volumes  of  natural  gas  produced 
from  West  Cameron  Blocks  532,  533,  and 
586,  offshore  Louisiana,  and  purchased 
by  Southern  from  Sea  Robin  Pipeline 
Company  (Sea  Robin),  as  provided  for 
pursuant  to  an  exchange  agreement 
among  Petitioners  dated  June  14, 1977. 
Petitioners  state  that  said  gas  is 
transported  onshore  to  a  point  near  the 
tailgate  of  Texaco  Inc.'s  Henry  plant 
located  on  Section  21,  Township  13 
South,  Range  4  East,  Vermilion  Parish. 
Louisiana  (Henry  point).  Petitioners 
state  under  the  exchange  agreement, 
United  agreed  to  instruct  Natural  to  take 
delivery  of  Southern's  share  of  the  gas, 
up  to  8,000  Mcf  per  day,  at  the  existing 
point  of  interconnection  between  United 
and  Natural  near  the  Heiuy  plant  (Erath 
point).  Petitioners  state,  thereafter. 
Natural  agreed  to  deliver  a  thermally 
equivalent  volume  of  gas  to  Columbia 
Gulf  (Henry  point).  Petitioners  state 
Columbia  Gulf  agreed  to  redeliver 
thermally  equivalent  quantities  to 
Southern  at  the  tailgate  of  the  Venice 
Plant  located  in  Plaquemines  Parish. 
Louisiana  (Venice  point). 

It  is  stated  that  on  October  26, 1979, 
Petitioners  amended  the  exchange 
agreement  to  facilitate  the  exchange  of 
up  to  25,000  Mcf  of  additional  gas  per 
day  produced  from  West  Cameron  Block 
563,  offshore  Louisiana,  purchased  by 
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Southern  from  Sea  Robin  to  be  delivered 
for  Southern's  account  near  the  tailgate 
of  the  Henry  plant.  It  is  stated  that  the 
amendment,  approved  by  the 
Commission  by  order  issued  January  17, 
1980,  increased  the  volume  of  Southern's 
gas  from  West  Cameron  to  be 
exchanged  to  a  total  of  33.000  Mcf  per 
day. 

Petitioners  further  state  that  as  a 
result  of  Southern's  purchase  of  gas  to 
be  produced  from  West  Cameron  Blocks 
537,  551,  552.  and  560,  offshore 
Louisiana,  Petitioners  executive  and 
amendment  to  the  exchange  agreement 
dated  March  11, 1982  to  include  said  gas 
in  the  exchange  arrangements  provided 
for  by  said  exchange  agreement. 

Petitioners  request  authorization  to 
include  as  part  of  the  authorized 
exchange  volume,  the  gas  Southern  is 
purchasing  that  is  produced  from  West 
Cameron  Blocks,  537,  551,  552.  and  560. 
offshore  Louisiana. 

Comment  date:  December  31, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  No.  CP86-198-000| 

Take  notice  that  on  November  8. 1985, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP86-198-000  an  applicaiton 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for  the 
city  of  Lawrenceville,  Georgia 
(Lawrenceville),  and  existing  Transco 
sales  customer,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  states  that  it  is  requesting 
authorization  to  transport  for 
Lawrenceville,  on  an  interruptible  basis, 
quantities  of  natural  gas  up  to  9,000  dt 
equivalent  per  day  pursuant  to  a 
transportation  agreement  between 
Transco  and  Lawrenceville. 

It  is  explained  that  Lawrenceville 
would  purchase  such  gas  from  the 
following  suppliers  in  the  following 
quantities:  Bessemer  City,  North 
Carolina  (Bessemer),  up  to  1,000  dt 
equivilent  per  day:  Laurens,  South 
Carolina  (Laurens),  up  t  3,000  dt 
equivalent  per  day;  city  of  Monroe, 
Georgia  (Monroe),  up  to  2.000  dt 
equivalent  per  day  (hereinafter 
collectively  referred  to  as  "Suppliers"). 
The  supphers,  all  of  which  are  existing 
Transco  sales  customers,  would  make 
sales  to  Lawrenceville  pursuant  to  the 


Commission's  emergency  regulations, 
§  157.45,  et  seq.  (18  CFR  157.45.  et  seq.]. 
It  is  averred  that  Transco  would  receive 
the  gas  at  existing  interconnection 
points  between  Transco  and  the 
suppliers,  except  that  quantities  from 
United  Cities  would  be  received  at  an 
existing  point  of  interconnection 
between  Transco  and  Southern  Natural 
Gas  Company  at  Jonesboro.  Clanton 
County,  Georgia.  In  turn,  Transco  would 
delivery,  on  an  interruptible  basis, 
equivalent  quantities  (less  quantities 
retained  for  compressor  fuel  and  line 
loss  make-up)  at  existing 
interconnection  points  between  Transco 
and  Lawrenceville. 

Transco  states  that  for  this 
transportation  service  it  would  retain  a 
percentage  of  the  gas  received  for 
compressor  fuel  and  line  loss  make-up 
and  would  charge  Lawrenceville  a 
transportation  rate  according  to 
Transco's  currently  applicable  Rate 
Schedule  T-1,  as  the  same  may  be 
legally  amended  or  superseded  from 
time  to  time.  It  is  explained  that  the 
transportation  agreement  which  forms 
the  basis  of  the  subject  applicable 
provides  for  such  service  to  continue  in 
effect  for  a  period  of  five  years  from  the 
date  of  initial  deliveries.  However, 
Transco  states  it  would  render  such 
transportation  service  only  during 
periods  when  the  suppliers  are 
authorized  to  sell  such  gas  to 
Lawrenceville  pursuant  to  Section 
157.45,  et  seq.,  of  the  Commission's 
Regulations.  Further,  it  is  explained  that 
transportation  would  be  conditioned 
upon  the  availability  of  sufficient 
capacity  to  provide  this  service  without 
detriment  or  disadvantage  to  Transco's 
existing  customers  which  depend  on 
Transco's  general  system  supply. 

Transco  further  states  that  by  filing 
the  subject  application,  it  is  not  electing 
"non-discriminatory  access"  as  such 
term  is  described  and  defined  in 
§§  .284.8(b)  and  284.9(b)  of  the 
Commission's  Regulations  (promulgated 
in  Order  No.  346). 

Comment  date:  December  31, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protect  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  826  North 
Capitol  Street  NE.,  Washington,  DC. 
20426,  a  motion  to  intervene  or  a  protect 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.1Q).  All  protests 


filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29918  Filed  12-17-85:  8:45  am] 
BILUfW  CODE  6717-01-M 


[Project  Nos.  6856-001  et  al.] 

City  of  Petersburg,  AK,  et  al.; 
Surrender  of  Preliminary  Permits 

December  11. 1985. 

Take  notice  that  the  following 
preliminary  permits  have  been 
surrendered  effective  as  described  in 
Standard  Paragraph  I  at  the  end  of  this 
notice. 

1.  City  of  Petersburg.  Alaska 

[Project  No.  6856-001) 

Take  notice  that  The  City  of 
Petersburg,  Alaska,  Permittee  for  the 
Thomas  Bay  Hydropower  Project  No. 
6856,  has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  for  Project  No.  6856  was  issued 
April  15, 1983,  and  would  have  expired 
May  1. 1986.  The  project  would  have 
been  located  on  Cascade  Creek,  in  the 
North  Tongass  National  Forest  near 
Petersburg.  Alaska. 

The  Permittee  filed  the  request  on 
November  18, 1985. 
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2.  TKO  Power 

IProjfCl  No.  8687-001] 

Take  notice  that  TKO  Power, 
Permittee  for  the  proposed  Sugarloaf 
Hydroelectric  Project  No.  8687,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  March  4, 1985.  and  would 
have  expired  on  February  28, 1987.  The 
project  would  have  been  located  on  Hat 
Creek  in  Shasta  County,  California. 

The  Permittee  filed  the  request  on 
November  19,  1985. 

Standard  Paragraphs 

I.  The  preliminary  permit  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 
Kcnenth  F.  Piumb. 
Srrretary. 
jFR  Doc.  85-29922  Filed  12-17-85:  a-45  am] 

aiUJNG  CODE  S717-01-M 


|Proi«ct  No.  618-004] 

Alabama  Power  Co.;  Filing  of  Minimum 
Flow  Study  Report 

December  12.  1985. 

Public  notice  is  given  that  Alabama 
Power  Company  (APC)  filed  the  results 
of  a  minimum  fiow  study  with  the 
Federal  Energy  Regulatory  Commission 
on  July  31, 1984.  APC  was  required  to 
conduct  a  minimum  flow  study  pursuant 
to  Article  2g(b)  of  its  license  issued  on 
October  27, 1980.  for  the  Jordan  Dam 
Project  (Project  No.  618)  and  pursuant  to 
an  order  approving  minimum  flow 
studies  issued  on  October  29.  1982.  The 
project  is  located  on  the  Coosa  River  in 
Elmore,  Chilton,  and  Coosa  Counties. 
Alabama. 

In  accordance  with  the  requirements 
set  forth  in  Article  29(a)  of  its  license. 
APC  consulted  with  the  Alabama 
Department  of  Conservation  and 
Natural  Resources  (ADCNR).  U.S.  and 
Wildlife  Service  (FWS).  U.S. 
Environmental  protection  Agency,  and 
U.S.  Army  Corps  of  Engineers  in 
developing  a  minimum  flow  study  plan. 
The  plan,  as  approved  by  the  order 
dated  October  29. 1982.  was  designed  to 
determine  the  minimum  How  releases 
from  the  Jordan  Dam  that  would  protect 
fishery,  recreational  and  wildlife 
resources,  water  quality  of  the  Coosa 
River,  and  navigation  on  the  Alabama 
River,  consistent  with  other  project 


purposes  including,  but  not  limited  to, 
power  production  and  recreation.  Based 
upon  the  results  of  the  minimum  flow 
analysis  and  recommendations  by  APC 
and  the  resource  agencies,  the  plan  and 
order  called  for  APC  to  file  a  report  of 
its  minimum  flow  study  and  for  the 
Commission,  on  the  basis  of  that  report, 
to  approve  release  of  an  interim 
minimum  flow.  For  a  period  of  one  year 
following  implementation  of  this  interim 
minimum  flow  release  approved  by  the 
Commission,  the  impacts  associated 
with  the  interim  minimum  flow  release 
would  be  evaluated  and.  based  upon  the 
data  obtained  from  their  interim  flow 
assessment,  a  long-term  minimum  flow 
release  would  be  approved  by  the 
Commission. 

APC's  minimum  flow  study,  filed  on 
July  31, 1984,  recommended  that  an 
interim  flow  of  188  cubic  feet  per  second 
(cfs)  be  released  from  the  Jordan  Dam 
and  that  this  flow  be  evaluated  for  a 
period  of  one  year. 

The  ADCNR  and  FWS  filed  the  results 
of  an  independent  minimum  flow  study 
with  the  Commission  on  November  13, 
1984.  Based  upon  the  results  of  their 
minimum  flow  study,  the  agencies 
jointly  recommended  interim  flow 
releases  of  4.475  cfs  from  June  through 
February  and  8,950  cfs  from  March 
through  May.  These  agencies  also 
recommended  that  the  interim  flow 
assessment  be  for  a  period  of  2  years. 
Both  agencies  have  subsequently 
indicated,  however,  that  they  do  not 
support  flow  recommendations  through 
Jordan  Dam  that  would  affect  the 
normal  fluctuations  of  any  reservoir  on 
the  Coosa  River  upstream  of  Jordan 
Dam. 

In  this  proceeding,  the  Commission  is 
considering  what  the  interim  minimum 
flow  should  be  and  for  how  long  this 
interim  minimum  flow  should  be 
studied. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
regard  to  the  interim  minimum  flow 
issue  in  accordance  with  the 
requirements  of  Rules  211  or  214.  18  CFR 
385.211  or  385.214.  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  any 
protests  or  other  comments  filed  in 
regard  to  this  issue,  but  only  those  who 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules  may 
become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to 
intervene  must  be  filed  on  or  before 
February  11, 1986.  All  comments, 
protests,  and  motions  to  intervene  in 
this  interim  minimum  flow  proceeding 
filed  prior*  to  the  issuance  of  this  notice 
will  be  considered  bv  the  Commission 


as  if  timely  filed;  they  need  not  be 
refiled  pursuant  to  this  notice. 

Copies  of  the  minimum  flow  studies 
filed  by  APC  and  by  ADCNR  and  FWS 
may  be  obtained  from:  Federal  Energy 
Regulatory  Commission,  Division  of 
Public  Information,  Room  920Q,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426. 

Filings  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
•PROTEST',  or  "MO'HON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above-named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Fred 
Springer.  Director.  Division  of  Project 
Management,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  208  RB,  at  the  above 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  Mr. 
William  O.  Whitt,  Vice  President 
Alabama  Power  Company,  600  North 
18th  Street,  P.O.  Box  2641,  Birmingham, 
Alabama  35291. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  85-29875  Filed  12-17-85;  8:45  am) 

MLUMG  COOE  e717-01-ll 


I  Docket  No.  QF86-23-001] 

Freeport-McMoran  inc.  and  Gunnison 
Capital,  Ltd.,  Notice  of  Amendment 
Requesting  Commission  Certification 
of  Qualifying  Status  of  a  Small  Power 
Production  Facility 

December  13, 1985. 

On  October  15. 1985,  Freeport- 
McMoRan  Inc.,  1615  F>oydra8  Street. 
New  Orleans,  Louisiana  70161,  and 
Gunnison  Capital.  Ltd.,  3050  Post  Oak 
Blvd.,  Suite  1175,  Houston,  Texas  77056 
("Applicant"),  filed  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  an  application  for 
certification  of  a  facility  as  qualifying 
boftoming-cycle  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  rules.  On  December  11, 
1985.  Applicant  filed  an  amendment  to 
its  application  in  which  it  requested  that 
the  Commission  also  certify  the  facility 
as  a  qualifying  small  power  production 
facility. 

The  small  power  production  facility 
will  have  a  net  electric  power 
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production  capacity  of  49.9  megawatts. 
The  primary  energy  source  for  the 
facility  will  be  waste  heat  produced  in 
the  production  of  pozzolan.  This  waste 
heat  will  be  used  to  produce  steam  to 
drive  a  turbine  generator  for  the 
generation  of  electricity.  The  facility  will 
be  located  in  Santa  Barbara  County, 
California,  approximately  six  miles 
southwest  of  Santa  Maria. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
ten  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
Applicant.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  the  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-29940  Filed  12-17-85;  8:45  am] 

BILLING  CODE  S717-01-4I 


[Project  No.  6845-001] 

Hopewell  Power  Co.;  Notice  of 
Surrender  of  Preliminary  Permit 

December  12. 1985. 

Take  notice  that  Hopewell  Power 
Company,  Permittee  for  the  proposed 
Hopewell  Hydro  Project  No.  6845,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
April  25, 1983.  and  would  have  expired 
March  31. 1986.  The  project  would  have 
been  located  on  the  Broad  River  near 
Hopewell.  Cherokee  County.  South 
Carolina.  The  Permittee  cites  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  Permittee  filed  the  request  on 
November  1. 1985.  and  the  preliminary 
permit  for  Project  No.  6845  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  providsd 


for  under  18  CFR  Part  4.  may  be  filed  on 

the  next  business  day. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  85-29941  Filed  12-17-85;  8:45  am] 

BIUING  CODE  e717-01-M 


[Project  No.  6847-001] 

Ulesville  Power  Co.;  Notice  of 
Surrender  of  Preliminary  Permit 

December  12. 1985. 

Take  notice  that  Lilesville  Power 
Company,  Permittee  for  the  proposed 
Lilesville  Hydro  Project  No.  6847,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
April  25, 1983,  and  would  have  expired 
March  31. 1986.  The  project  would  have 
been  located  on  the  Pee  Dee  River  near  * 
Lilesville.  Anson  County.  North 
Carolina.  The  Permittee  cites  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  Permittee  filed  the  request  on 
November  4, 1985.  and  the  preliminary 
permit  for  project  No.  6847  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  or  holiday  as  described  in  18 
CFR  385.2007.  in  which  case  the  permit 
shall  remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-29942  filed  12-17-85;  8:45  am) 

BILLING  CODE  •717-01-M 


[Docket  No.  ER86-25-000] 

Pacific  Power  &  Light  Co.;  Order 
Accepting  for  Filing  and  sluspending 
Rates,  Noting  Interventions,  Denying 
Motions,  and  Establishing  Hearing 
Procedures 

Issued  December  13. 1985. 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman;  A.  G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CM.  Naeve. 

On  October  15, 1985,  Pacific  Power 
and  Light  Company  (Pacific)  submitted 
for  filing  with  the  Commission  a  rate 
schedule  providing  for  charges  for  load 
control  and  load  following  services.' 
The  charges  apply  to  the  wheeling  of 
power  by  Pacific  for  Bonneville  Power 
Administration  (BPA)  to  BPA's 
customers  located  in  Pacific's  load 


control  area.  These  services  are 
necessary  because  some  of  BPA's 
customers  have  not  installed 
appropriate  telemetering  equipment 
which  would  allow  BPA  to  precisely 
match  its  generation  with  the  changes  in 
load  of  its  customers  in  Pacific's  service 
area.  The  only  BPA  customer  for  which 
Pacific  is  proposing  to  charge  BPA  is  the 
Emerald  People's  Utility  District 
(Emerald).  Pacific  wheels  power  to 
Emerald  for  BPA  pursuant  to  a  General 
Transfer  Agreement  (GTA)  between 
Pacific  and  BPA  which  became  effective 
on  November  17. 1983.  Pacific  provides 
the  service  to  meet  the  difference 
between  Emerald's  instantaneous 
demand  and  the  demand  scheduled  to 
be  delivered.*  The  charge  is  $3.73  kW 
per  month  which  would  result  in 
revenues  of  about  $14,000  per  month, 
until  the  telemetering  equipment  is 
installed.  Pacific  requests  waiver  of  the 
notice  requirements  and  an  effective 
date  of  November  17, 1983,  the  date  on 
which  Emerald  commenced  providing 
retail  electric  service.  Pacific 
characterizes  its  filing  as  an  initial  rate. 

Notice  of  Pacific's  filing  was 
published  in  the  Federal  Register,^  with 
comments  due  on  or  before  October  31. 
1985.  Timely  motions  to  intervene  were 
submitted  by  Emerald  and  BPA. 
Emerald  moved  to  reject  the  filing,  or.  in 
the  alternative,  that  the  filing  be 
determined  to  be  a  rate  change  rather 
than  an  initial  rate  and  suspended  for 
five  months.  Emerald  alleges  that,  under 
the  terms  of  the  Mobile-Sierra  doctrine,* 
Pacific's  unilateral  filing  of  proposed 
rates  for  load  control  and  load  following 
services  is  prohibited  because  this 
contradicts  the  GTA  between  Pacific 
and  BPA.  Emerald  notes  that  the  GTA 
provides  that  "BPA  shall  pay  Pacific  a 
mutually-agreeable  Load  Control  and 
Load  Following  Services  Charge." 
Emerald  states  that  the  language  in  the 
GTA  clearly  provides  that  BPA  is  only 
required  to  pay  Pacific  a  load  control 
and  load  following  services  charge  upon 
which  there  has  been  mutual  agreement, 
that  BPA  and  Pacific  have  not  reached 
agreement,  that  Pacific  did  not  reserve 
any  contractual  right  in  the  GTA  to 
make  a  unilateral  rate  schedule  filing  in 
the  event  of  an  impasse,  and  that  Pacific 
did  not  provide  for  the  Commission  to 


'  See  Attachment  for  rate  schedule  designation. 


*  The  original  GTA  between  BPA  and  Pacific  was 
signed  on  May  4. 198Z.  Emerald  was  added  as  a 
customer  in  1983.  While  BPA  is  Pacific's  direct 
customer,  by  agreement  BPA  passes  on  all  of  its 
charges  to  Emerald. 

»  50  FR  43.422  (1985). 

'  United  Cos  Pipe  Line  Co.  v.  Mobile  Cos  Sernce 
Corp.:  350  U.S.  332  (1956):  FPC  v.  Sierm  Paciifc 
Power  Co.  350  U.S.  348  (1956). 
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act  as  an  arbitrator  if  the  parties  were 
unable  to  agree  upon  a  charge. 

Emerald  further  argues  that  Pacific's 
filing  should  be  rejected  because  Pacific 
has  failed  to  provide  adequate  cost 
justification  for  the  proposed  charge.  In 
this  regard.  Emerald  states  that  Pacific's 
purported  cost  justification  is  based 
upon  the  erroneous  assumption  that 
there  is  a  net  sale  of  capacity  by  Pacific 
to  meet  Emerald's  load  when.  Emerald 
claims,  there  are  times  when  BPA's 
deliveries  exceed  Emeralds  load  and 
offset  capacity  shortages.  Emerald  also 
argues  that  the  filing  should  be  rejected 
as  unduly  discriminatory.  Emerald 
states  that  Pacific  transfers  capacity  and 
energj'  to  21  other  customers  of  BPA 
under  the  GTA,  and  that  the  service 
provided  to  these  other  customers  does 
not  differ  significantly  from  that 
provided  to  Emeraid.  Pacific's  tariff, 
however,  is  applicable  only  to  Emerald. 

In  support  of  its  alternative  motion 
that  Pacific's  filing  be  suspended, 
Emerald  notes  that  since  November  17, 
1983,  Pacific  has  been  compensated 
through  a  single  rate  under  the  GTA. 
Emerald  contends,  therefore,  that  the 
proposed  rate  filing  would  "suspersede. 
supplement,  cancel  or  otherwise 
change"  provisions  of  the  rate  of  file 
with  the  Commisson.  constituting  a 
change  in  rate.  Emerald  requests  a  full 
five  month  suspension  under  this 
alternative  m.otion  because  the  rate  is 
allegedly  not  cost-justified  and  is 
excessive.  Finally.  Emerald  states  that 
Pacific's  requests  for  waiver  of  the 
notice  requirements  should  be  denied  on 
the  basis  that  Pacific  has  failed  to 
demonstrate  that  good  cause  exists  to 
justify  retroactive  application  of  the 
proposed  rate.  Emerald  adds  that  Pacific 
showed  no  reason  why  it  delayed  filing 
a  "mutually-agreeable  "  rate,  and  notes 
that  ihe  clearly-expressed  intent  of  the 
parties  was  that  a  retroactive  effective 
date  for  the  rates  was  contemplated 
only  for  a  mutually-agreeable  rate. 

BPA,  in  its  motion  to  intervene, 
request,  that  Pacific's  filing  be  rejected, 
cr.  in  the  alternative,  suspended  for  five 
months.  BPA  reiterates  many  of  ihe 
arguments  raised  by  Emerald. 
Additionally.  BPA  adds  that  the  filing 
should  also  be  rejected  because  it  would 
result  in  an  unlawful  double  recoverj'  of 
costs  already  paid  by  BPA  under  the 
residential  exchange  subsidiary  program 
of  the  Northwest  Power  Act.  BPA 
reasons  that,  if  Pacific's  transmission 
rate  does  not  already  recover  all  costs  in 
serving  BPA,  one  can  assume  that  any 
shortfall  is  recovered  in  Pacific's  retail 
rates.  Since  these  form  the  basis  for  the 
exchange  subsidy,  BPA  concludes  that 
Pacific  has  already  been  made  whole. 


On  .November  15, 1985,  Pacific  filed  an 
answer  to  the  motions  to  intervene. 
Pacific  disputes  the  claim  that  its  filing 
is  a  change  in  rate.  Pacific  argues  that 
the  rate  is  an  initial  rate  because  there  is 
currently  no  existing  rate  on  file  with 
the  Commission  for  the  services  in 
question.  Pacific  further  states  BPA  has 
delayed  and  consistently  fails  to  review 
Pacific's  proposals  for  determining  the 
charge,  that  BPA  has  refused  to  deal  or 
negotiate  in  good  faith  for  a  mutually- 
agreeable  charge,  and  that  the 
Commisson  should  conclude  either  that 
the  BPA  has  by  its  conduct  agreed  to 
Pacific's  proposals,  or  that  in  absence  of 
mutual  agreement,  the  parties  intended 
that  the  Commission  would  approve  the 
charge  for  the  service.  Therefore, 
according  to  Pacific,  the  Commission 
has  the  authority  and  duty  to  accept 
Pacific's  filing,  citing  CilJes  of  Bethany 
et  al.  V.  FERC.  727  FJ?.2d  1131  (D.C.  Cir 
1984).  '  Pacific  also  insists  that  it  has 
provided  adequate  support  for  its  filing 
and  that,  given  BPA's  conduct  during  the 
negotiations,  good  cause  exists  to  waive 
the  notice  requirements. 

Finally,  Pacific  disputes  Emerald's 
contentions  that  its  filing  is  not  cost- 
justified  and  is  unduly  discriminatory. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  the  timely 
motions  to  intervene  serve  to  make 
Emerald  and  BPA  parties  to  this 
proceeding. 

The  Commission  will  deny  Emerald's 
and  BPA's  motions  to  reject  Pacific's 
filing.  First,  we  note  that  the  parties 
have  provided  for  Emerald's  power 
deliveries  a  separate  charge  for  a 
separate  service  under  the  GTA.  This 
provision  was  added  as  a  supplement  to 
the  GTA  after  a  rate  was  already 
established  for  the  other  services 
specified  in  the  GTA.  The  additional 
service  applies  specifically  to  Emerald 
and  not  to  Pacific's  other  customers 
under  the  GTA.  Thus,  the  charge  for  the 
supplemental  service  appropriately 
applies  only  to  Emerald.* 

Second,  the  Commission  disagrees 
with  the  intervenors  that  we  cannot 
accept  the  charge  for  filing  simply 
because  it  has  not  been  agreed  to  by 
both  parties.  Reasonably  interpreted,  we 
believe  that  the  provision  in  the  parties' 
agreement  regarding  the  load  control 
and  load  following  charge  provides  a 


'  BPA  and  Emerald  also  cite  Cities  of  Bethany  in 
support  of  their  request  that  Pacific's  Chng  be 
rejected. 

*  This  discussion  also  explains  why  Pacific's 
characterizalion  of  Ihe  submittal  as  an  initial  rate 
filing  is  eiToneous. 


two-step  procedure  which  allows  for  a 
charge  to  be  established  by  Pacific  prior 
to  mutual  agreement  on  that  charge.  The 
provision  (Exhibit  B  of  Table  22)  reads 
as  follows: 

If  the  initially  proposed  charge  is 
developed  by  the  Company  within  60  days  of 
the  effective  dale  hereof,  then  the  mutually 
agreeable  charge  shall  be  paid  retroactively 
to  the  effective  date  of  this  exhibit,  (emphasis 
added.) 

Pacific  complied  with  the  first  step  by 
developing  an  initially  proposed  charge 
within  60  days  of  the  effective  date  of 
the  agreement.  It  has  provided  the 
agreed-upon  service  for  two  years  and 
has  billed  this  proposed  charge, 
although  the  pleadings  suggest  that 
payment  has  not  been  made.  This 
proposed  rate  has  been  the  basis  for  the 
discussions  regarding  a  mutually 
agreeable  charge,  however  unsuccessful 
they  have  been  to  date.  In  our  view,  the 
only  reasonable  construction  of  the 
above  language  is  that  a  preliminary 
rate  was  to  be  proposed  to  take  effect 
during  the  process  of  negotiating  a  final 
rate.  We  are  not  prepared  to  conclude 
that  Pacific  agreed  to  provide  additional 
service  free  of  charge  for  an  indefinite 
period  while  negotiations  were  pending, 
even  on  the  assumption  that  a  mutually 
agreeable  rate  wsuld  be  retroactively 
applied  years  after  the  fact. 

In  any  event,  the  Federal  Power  Act 
requires  that  the  applicable  rate  be  on 
file  with  the  Commission  for  the 
jurisdictional  service  being  provided.' 
The  parties  cannot  negotiate  away  this 
obligation.  If  the  Commission  were  to 
reject  the  filing  because  it  has  not  been 
mutually  agreed  upon  by  the  parties, 
there  would  be  no  other  method  for  the 
supplying  utility  to  submit  any  charge 
for  filing  with  the  Commission,  if  both 
parties  did  not  otherwise  agree  to  an 
appropriate  charge.  We  shall  therefore 
accept  the  proposed  rate  for  filing  and 
initiate  procedures  to  resolve  the 
parties'  controversy.  We  strongly 
encourage  the  parties  to  utilize  our 
settlement  procedures  under  Subpart  F 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  Part  385),  to 
assist  in  more  quickly  reaching  a 
satisfactory  agreement. 

Our  review  of  Pacific's  filing  and  the 
pleadings  indicates  that  the  rates  have 
not  been  shown  to  be  just  and 
reasonable  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  the  rates 


'  16  U.S.C.  824d(c).  See  also  18  CFR  35.1; 
Arkansas  Louisiana  Gas  Co.  v.  Halt,  453  U.S  571. 
577(1981). 
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for  filing  and  suspend  them  as  ordered 
below. 

In  West  Texas  Utilities  Company,  18 
FERC  ^  61.189  (1982).  we  explained  that 
where  our  preliminary  examination 
indicates  that  proposed  rates  may  be 
unjust  and  unreasonable,  but  may  not  be 
substantially  excessive,  as  defined  in 
West  Texas,  we  would  generally  impose 
a  nominal  suspension.  Here,  our 
examination  suggests  that  Pacific's 
proposed  rates  may  not  yield 
substantially  excessive  revenues.  In 
light  of  the  fact  that  Pacific  has  been 
providing  the4oad  control  and  load 
following  services  on  Emerald's  behalf 
without  compensation  since  November 
17. 1983,  we  find  that  good  cause  exists 
to  waive  the  notice  requirements. 
Therefore,  we  shall  suspend  Pacific's 
rates  to  become  effective  on  November 
17. 1983,  subject  to  refund. 

The  Commission  orders: 

(A)  Emerald's  and  BPA's  motions  to 
reject  Pacific's  filing  are  hereby  denied, 
as  provided  in  the  body  of  this  order. 

(Bj  Pacific's  request  to  waive  the 
notice  requirements  is  hereby  granted. 

(C)  Pacific's  proposed  rates  are 
hereby  accepted  for  filing  and 
suspended  to  become  effective,  subject 
to  refund,  on  November  17, 1983. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(b)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Pacific's  rates. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief  ' 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  of  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  establish  procedural  dates,  including 
the  submission  of  a  case-in-chief  by 
Pacific,  and  to  rule  on  all  motions 
(except  motions  to  dismiss)  as  provided 
in  the  Commission's  Rules  of  Practice 
and  Procedure. 

(F)  Subdocket  No.  -000  of  Docket  No. 
ER86-25  is  hereby  terminated.  The 
evidentiary  hearing  established  herein  is 
assigned  Docket  No.  ER86-25-001. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

Attachment 

Rate  Schedule  Designation 


Designation 


(1)  Supplement  No  2  to  Supple- 
ment  No  3  to  Rate  Schedule 
FERC  No  237. 


Oescnption 


Sennce  Sclwdule  LF-1 


(FR  Doc.  85-29943  Filed  12-17-85;  8:45  am| 
BILLING  COOC  S717-01-M 

(Docket  No.  GP85-47-000] 

Samedan  Oil  Corp.;  Notic«  of  Petition 
for  Issuance  of  a  Rule 

December  12, 1985. 

Take  notice  that  on  August  26, 1985. 
Samedan  Oil  Corporation  (Samedan). 
filed  a  petition  pursuant  to  Rule 
207(a)(4)  of  the  Commission's  rules  of 
practice  and  procedure  requesting  the 
Commission  to  issue  a  "rule  of  general 
applicability"  determining  that  the 
Commission  has  jurisdiction  under  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
over  royalties  received  by  royalty 
interest  owners  for  sales  of  natural  gas 
subject  to  NGPA  maximum  lawful 
prices.  Alternatively.  Samedan  requests 
the  Conimission  to  issue  an  order  stating 
that  Samedan  and  other  operators 
similarly  situated  are  not  obligated  to 
make  Btu  refunds  under  Commission 
Order  Nos.  399,  399-A  and  399-B, 
attributable  to  defaulting  royalty 
interest  owners. 

Samedan  argues  that  Commission 
jurisdiction  over  first  sales  of  natural 
gas  should  be  extended  to  encompass 
royalties  received  by  royalty  interest 
owners  because  royalty  payments 
represent  a  transfer  for  value  within  the 
meaning  of  section  2(20)  of  the  NGPA. 
Samedan  states  that  royalty  owners 
transfer  their  rights  to  the  natural  gas 
underlying  leased  lands  in  exchange  for 
value  in  the  form  of  royalty  payments. 
This  transfer  for  value  is  a  first  sale 
within  the  meaning  of  section  2(21)  of 
the  NGPA,  according  to  Samedan. 
because  it  precedes  the  sale  of  gas  by 
Samedan  to  its  purchasers. 

Samedan's  request  for  alternative 
relief  is  based  on  the  assertion  that  it  is 
the  Commission's  responsibility  to 
relieve  operators  from  the  obligation  to 
pay  uncollectible  Btu  refunds 
attributable  to  royalty  interest  owners  if 
the  Commission  in  unwilling  to  assert 
jurisdiction  owner  royalty  owners  as 
first  sellers  under  the  NGPA. 

Any  person  desiring  to  be  heard 
concerning  Samedan's  petition  should 


file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure.  Motions  to  intervene  or 
protests  should  be  filed  not  later  than  30 
days  following  publication  of  this  notice 
in  the  Federal  Register.  Copies  of  the 
petition  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-29944  Filed  12-17-65;  8:4^  amj 
BILLING  CODE  (717-01-11 


[Docket  No.  TA86-1-2»-004] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  11. 1985. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  December  4,  1985 
the  following  proposed  tariff  sheets  to 
Second  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff: 

Tariff  Sheets  Proposed  To  Be  Effective 

November  1, 1985 
Second  Substitute  Thirty-Seventh 

Revised  Sheet  No.  12 
Substitute  Thirty-Seventh  Revised 

Sheet  No.  15 
Second  Substitute  Second  Revised 

Sheet  No.  15-A 

Tariff  Sheets  Proposed  To  Be  Effective 

January  1,  1986 ' 
Substitute  Thirty-Eighth  Revised 

Sheet  No.  12 
Substitute  Thirty-Eighth  Revised 

Sheet  No.  15. 

These  revised  tariff  sheets  reflect  an 
increase  of  0.6$  per  dt  above  the  rates 
originally  proposed  to  be  effective 
November  1. 1985  in  this  dpcket. 

On  October  1, 1985,  Transco  filed  with 
the  Commission  its  regularly  scheduled 
semi-annual  PGA  rate  filing  in  Docket 
No.  TA86-1-29.  et  al.  proposed  to 
become  effective  November  1. 1985. 
Such  filing  reflected  no  change  in  the 
current  commodity  gas  cost  component 
(approximately  $3.01  per  dt)  of 
Transco's  rates  from  that  reflected  in 
Transco's  filing  in  Docket  No.  TA85-3- 
29,  effective  April  1, 1985.  Such  filing  did 
reflect,  however,  a  3.5<  per  dt  increase 


>  These  sheets  are  l>eing  filed  in  order  lo  include 
the  rate  changes  reflected  in  this  filing  on  the 
revised  tariff  sheets  filed  by  Transco  on  November 
27. 1985  with  a  proposed  effective  date  of  January  1. 
1986  to  reflect  the  1986  Gas  Research  Institute  (CRI) 
Adjustment. 
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due  to  a  revision  in  the  Deferred 
Adjustment  necessary  to  discharge  the 
balance  in  the  appropriate  subaccount 
of  FERC  Account  No.  191. 

In  response  to  an  informal  Staff 
request.  Transco  submitted  supporting 
information  on  October  18, 1985  as  a 
supplement  to  its  October  1. 1985  filing. 
This  supporting  information  included  a 
detailed  estimate  of  Transco's  projected 
commodity  cost  of  gas  (approximately 
S3.02  per  dt)  for  the  six  month  period 
commencing  November  1, 1985. 

By  order  dated  November  15, 1985,  the 
Commission  accepted  Transco's  tariff 
sheets  for  filing  and  suspended  the  filing 
to  become  effective  November  1, 1985 
subject  to  refund  and  subject  to 
conditions  as  set  forth  in  the  order. 

Concurrently  with  the  instant  filing, 
Transco  has  filed  a  Petition  for 
Clarification  or  Rehearing  and  Notice  of 
Contingent  Substitute  PGA  Filing 
Effective  November  1, 1985  (Petition). 
The  purpose  of  Transcos  Petition  is  to 
request  clarification  of  the  November  15. 
1985  order  in  Docket  No.  TA86-1-29.  et 
a/,  with  respect  to  the  "at  risk  " 
condition  placed  on  Transco  in  such 
order.  As  more  fully  described  in  the 
Petition.  Transco  is  requesting  that  the 
Commission  clarify  whether  die 
intended  magnitude  of  the  financial  risk 
the  Commission  is  placing  on  Transco  is 
limited  to  the  difference  between  the 
detailed  rate  supported  by  Transco  in  its 
SuppIementaJ  Information  filing  in 
Docket  No.  TA86-1-29  and  the  rate 
which  Transco  voluntarily  elected  to 
charge  its  customers  in  order  to  reflect 
no  change  in  its  resale  rates  effective 
November  1. 1985.  Such  difference 
amounts  to  approximately  S2.4  million. 

The  purpose  of  the  instant  filing  is  to 
adjust  Transco's  commodity  rates  to 
refiect  the  approximately  S3.02  per  dt 
cost  of  gds  which  was  fully  supported  by 
the  detailed  information  contained  in 
the  Supplemental  Information  Filing.  As 
more  fully  described  in  Transco's 
Petition,  the  instant  fiUng  is  being 
requested  to  be  made  effective 
contingent  upon  the  Commission  either 
(1)  not  clarifying  its  Order  as  requested 
in  Transco's  Petition  or  alternatively.  (2) 
not  granting  rehearing  and  vacating  the 


"at  risk"  condition  for  the  reasons  set 
forth  in  Transco's  Petition. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdiction  customers,  interested  state 
commissions  and  intervenors  in  this 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426.  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  20, 1985.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-29945  FUed  12-17-85:  8;45  am] 
BILLING  COOC  •717-Ot-a 


(Docket  No.  CI75-395-002  et  M.] 

TXP  Operating  Co^  Notice  of 
Application  to  TXP  Operating,  Co^  as 
Successor  in  interest,  for  Certificate  of 
Public  Convenience  and  Necessity  To 
Render  Service  Previously  Auttwrized 
in  Certificates  of  Pubiic  Convenience 
and  Necessity  Issued  to  Transco 
Exploration  Co. 

December  10. 1965. 

Take  notice  that  on  November  18. 
1985,  TXP  Operating  Company  (TXPO), 
of  P.O.  Box  1396.  Houston,  Te\HS.  77251, 
filed  an  application  pursuant  to  Section 
7  of  the  Natural  Gas  Act  and  S  157.23  et 
seq.  of  Subpart  E  of  the  regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission),  requesting 
authority,  as  successor  in  interest  to 
Transco  Exploration  Company  (TXC).  to 
render  natural  gas  service  previously 
authorized  by  the  Commission  in  all  the 
properties  covered  by  TXC's  certificates 


of  public  convenience  and  necessity 
issued  in  the  docket  listed  on  Exhibit 
"A"  attached  hereto.  TXOP  also 
requests  to  be  substituted  for  TXC  in 
any  proceedings  related  to  such  dockets. 

By  general  conveyance  document 
dated  effective  as  of  July  20, 1983.  TXC 
conveyed  its  interest  in  certain 
properites  to  TXPO.  As  a  result,  TXPO 
acquired  all  of  the  interests  of  TXC  in 
the  properties  which  are  subject  to  the 
certificates  of  public  convenience  and 
necessity  issued  to  TXC  in  the  dockets 
listed  on  Exhibit  "A".  In  all  but  one 
case,  assignments  from  TXC  to  TXPO 
are  rujt  available  because  either  the 
leases  related  to  a  particular  property 
have  expired  or  TXC  acquired  its 
interest  in  a  particular  property  pursuant 
to  its  participation  in  a  joint  venture  and 
legal  title  to  such  property  is  held  in  the 
joint  venture  operator's  name.  Legal  title 
to  the  properties  will  eventually  be 
assigned  by  such  operators;  however, 
such  operators  will  assign  title  directly 
to  TXPO.  TXPO  requests  authority  to 
continue  the  natural  gas  service 
authorized  by  the  Commission  in  such 
dockets  as  successor  in  interest  to  TXC 
and  that  TXC's  rate  schedules  as 
identified  in  Exhibit  "A"  be 
redesignated  as  those  of  TXPO. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  23. 1985,  file  with  the  Federal 
Energy  Regulatoi-y  Commission, 
Washington.  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  die 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  Applicants  to  appear  or  to 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


ExHisrr  A 


FieW/State 


Rale 
No. 


South  Ewng  Field.  San  Palncio  County,  TX 

SouttMesl  Brt  tsfaot)  f<eM.  Kletierg  County.  TX 
LaFourctw  Cfosang  FieW.  LatourCte  Pansti.  LA.. 

Loael  FiB«,  Kwns  Pan»>i.  LA. „ 

Uyette  Port  FieW  Si  Uary  Pans»i.  LA 

Mytfc  Port  F««l  Si  Maty  Pv■^  LA 

Kaonft  FieW.  Karnes  County.  TX 


Centkcane 

docket  No 


Puf  chaser 


C175-395 
Cl  76-295 


«  CI  76-232 

8  I  Cl  77-303 

9  1  Cl  77-306 

10  C1 77-308 

11  '  C177-383 


Jotnl  venture  program 


ITGPL N/A 

!  TGPL Transmac  I  E; 

I  TGPI N/A 

1  TGPI 


I  TGPL.... 

j  TGPI 

I  TGPI 


Tiansmac  I 

_...do 

..-..do 

_...*) 


Explotakon  Progiain.. 


TXC- TXPO  assignrnerM 


All  leases  have  expirad. 

No. 

AMMaaes  tiaveexpaen 

No. 

No. 

Na 

No. 
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Exhibit  A — Continued 


Fiek)/StaM 


Myette  Point  Field.  St  Mary  Pansh,  LA 

N.  H«itet  FieW.  Si  James  Pansh.  LA 

Southeast  Ave^  island  Field,  Ibena  Pans^,  LA 

Basttan  Bay  Field  (Bolwar  Poinii.  Plaquemne*  Panati,  LA. 

Stephenson  Pomt  Field,  Galveslon  County,  TX 

East  Collins  Field.  Covington  County.  MS 

Chandeleor  Sound  Block  58  &  59,  Oftstxxe.  LA 

Noftfieast  White  City  Field.  Eddy  County,  NM „.., 

Campbell  Ranch  FiaW.  Hemphill  a  Roberts  Couniws.  TX., 

West  Hicksbaugh  Field,  Tyler  County  TX 

South  Bayoo  Pigeon  Field,  Ibena  Pansh.  LA _.. 

Big  Pomt  Field,  St.  Tammany  Pansh.  LA.. 

Matagorda  Island  Block  565.  Ottshore,  LA 


Rate 

schedule 

No. 


12 
15 
IS 
19 
20 
22 
31 
35 
3S 
42 
43 
44 
67 


Certificate 
dodtalNo. 


CI 77-401 

0177-515 

CI  77-538 

C177-541 

0177-711 

CI 77-776 

0176-151 

0179-20 

C17ft-1190 

Cl  79-433 

0179-348 

0179-465 

0183-173 


Purcttaaar 


TGPL 

TGPL 

TGPL 

TGPL. 

TGPL 

TGPL 

TGPL 

TGPL 

TGPL. 

TGPL „. 

TGPL 

TGPL 

FtorUiGas 

Transmission 

Ca, 


Jont  venture  program 


TXC-TXPO 


do No. 

M-T  1976  Exploralion  Prodram Na 

Transmac  I  Exploration  Program No. 

do I  No. 

M-T  1976  Exploration  Program  1  No. 

(to i  No. 

No. 
Na 
No 
No 
Yes 
No 


Transmac  I  Exploration  Program 

CAK/Enstar  1977  Exploration  Program.. 

do 

M-T  1977  Exploration  Program 

N/A 

M-T  1975  Exploratxjn  Program 

Moxy  II  Exploration  Program _ 


_L 


[FR  Doc.  85-29946  Filed  12-17-85:  8:46  am| 
BILLINO  CODE  6717-«1-M 

[Docket  No.  RP85-46-002  •t  al.] 

Valero  Interetate  Transmiaeion  Co.  et 
al.;  Notice  of  Filing  of  Pipeline  Refund 
Reports  and  Refund  Plans 

December  11. 1985. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  or 
mailed  to  the  FederalEnergy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426,  on  or 
before  December  23, 1985.  Copies  of  the 
respective  filings  are  on  file  with  the 


Commission  and  available  for  public 

inspection. 

Kenned)  F.  Plumb, 

Secretary. 

Appendix 


Filmg 
dale 

Company 

DockalNo. 

IK 

11/14/85 

Valero  intarstata 

Tranamlasion 
Co 

RPB5-86-002 

Report 

11/15/85 

Easlem  Pipe 
UneOo. 

TAS4-2-30-011 

Do 

11/15/85 

Natural  Gas 
PipakMOo  ol 
America 

RP72- 132-003 

Do 

11/15/85 

East  Tennessee 
Natural  Gas  Co 

HP71-15-019 

Do 

11/20/85 

Alabama- 
Tennessee 
NahmOaaCo. 

RP85-1 17-007 

Do 

11/22/85 

Pipekne  Corp. 

RP85-88-002 

Btu' 

'  Refunds  raauWeg  flem  Bki  Maawjiamanl  Ad|u>>mants. 
Each  company  wHI  retain  its  basic  docket  numt>er  and  luture 
related  filings  receive  nun  sub-dockel  numbers: 

|FR  Doc.  85-29947  Filed  12-17-85;  8:45  ami 

BILLING  COM  tTIT-OI-M 


Cases  RIed;  Office  of  Hearings  and 
Appeals  Week  of  November  22 
Through  November  29,  t985 

During  the  Week  of  November  22 
through  November  29. 1985.  the 
applications  for  other  relief  listed  in  ttie 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Offrce 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC. 
George  B.  Bresnay, 

Director. .  Office  of  Hearings  and  Appeals. 
December  10. 1965. 


<f 


List  of  Cases  Recbved  by  the  Office  of  Hearings  ano  Appeals 

[Week  of  Nov.  22  through  Not  29.  19851 


OMe 

Name  and  toeaUon  of  appiicam 

CaaeNa 

Type  at  tubmmmon 

November  26   1985 

Conaolidatad  Malenals  Inc  New  Orleans.  LA 

KRx-aooe 

Supptamaotal  Order  If  granted  The  Office  of  Heanngs  and  Appeals  aould 
modify  the  procedures  lor  the  evxjentiary   hearing   to  oe  convened  m 

connection  with  the  enforcement  proceeding  mtiaiad  aganst  ConsoMaled 

Matenals.  Inc  (Case  Na  HRO-0107> 

November  27.  1965 

Fields  Energy  Resources.  Ir)c.  Houston.  TX „.. _ 

KRW-OOOI 

1 

Remedial  Order  Fmalizalon  11  granted:  The  Economic  Regulatory  /Vdmmena. 
tion  has  requested  thai  a  Proposed  l^amedm  Order  issued  to  Fwfds 
Energy  Resources   inc  on  January  23.  1B85,  would  be  asued  as  a  tinai 

» 

Remedial  Order 

Namaof  refund 

j 

Date  received 

pMwaedkig/name  of 

nUwd  appksaet 

;    CaaeNo 

Gult/W,  T  Garric*  Gulf   . 

i 

i  RF40-3078 

1965. 

Da -...- 

Ouatier  Stale/Central 
Electnc  Cooperative, 

■     Inc 

RF213-4 

i 

Do - 

Gate/We«s  Oil 
Corporalnn. 

!  RF205-3 

i 

Do- 

Peterson /Midway  Oil 
Cortxjration. 

■RF199-3 

Date  received 


Do 

Dor. 

November  26. 

1985 
November  25. 

1985 
November  26. 
1985 


Name  of  refund 

proceeding 'name  of 

refurxt  appkeant 


Case  No 


■ 1 

PennzCHl/ Puerto  Rco !  HQlO-245 

Hendel's/Kyttles  Chevron,.!  RF79-24 
Huaky/Bondad  Petroleum.  rRF181-88 

mc..  i 

Champlain/Armand  Kaigle  .1  RF187-15 

VIGS/Gtesham  Petroleum   :  RF191-3 
Company 


Date  received 


-L 


Name  of  refund 

procaedkig/nanie  of 

refund  appkeant 


November  27,        j  Quaker  State/ACCO.  Inc    ,!  BF213-5 

1985                   J  ; 

Do 1  True/Little  Amenca  ',  Rf  195-8 

I     Refining  j 

November  29.        '  Quaker  Slate/Ross  !  RF213-6 
1965                        Corporation 

Do i  y^S/Oefense  Fuel  ;rF'91-j 

SuppK  Center 
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OMe  received 


Ndme  of  "Si^tnc 

procefldmg  "a«i<e  of 

refund  applicani 


Do 

1965. 

Oo. 


!  Umon  Teus'Cawson  O 
j      Co .  Ltd 
Oaner/Gecga 

I 

j  Perry  Gas'Georya 


I 


Case  No 


nFl40-34 
Ra23-246 
nOl83-247 


|FR  Doc.  85-29933  Filed  12-17-85;  8:45  am) 

BtLUNG  CODE  64$0-d1-M 


Issuance  of  Proposed  Decision  and 
Order;  Week  of  December  2  Through 
December  6, 1985 

During  the  week  of  December  2 
through  December  6.  1985,  the  proposed 
decision  and  order  summarized  below 
was  issued  by  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  Final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
pui  poses  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  procreding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  independence 
Avenue,  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 
December  10, 1985. 
George  B.  Breznay, 
Director.  Office  of  Hearings  an  J  Appeals. 

Bill's  Oil  Company.  Inc.,  Fitzwilliom,  New 
Hanpshire:  kEE-0008 


Bill's  Oil  Company.  Inc.  filed  an 
Application  for  Exception  from  the  Energy 
Information  Administration  reporting 
reqairsments.  The  exception  request,  if 
granted,  would  relieve  the  firm  of  the 
requirement  tp  file  Form  FIA-782B.  entitled 
"Reseller/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  On  December  4. 1985, 
the  Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  thai 
the  exception  request  be  denied. 

|FR  Doc.  85-29934  Filed  12-17-85:  8.45  am] 

BILLING  COOC  C450-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1555] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

December  It.  1985. 

In  FR  Doc.  85-29418,  published  on 
December  12, 1985,  pg.  (50)  FR  50842,  the 
following  change  is  made: 

The  docket  number  appearing  on  pg. 
50843,  first  column,  lines  9  and  10, 
should  read:  "CC  Docket  No.  85-40". 

Federal  Communications  Commission. 

William  |.  Tricarico. 

Secretary. 

[FR  Doc.  85-29895  Filed  12-17-85;  8:45  amj 

BILLJMG  COOC  triS-OI-H 


FEDERAL  RESERVE  SYSTEM 

HPK  Financial  Corp.  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
9, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1,  HPK  Financial  Corporation, 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Hyde 
Park  Bank  and  Trust  Company,  Chicago. 
Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1,  Frontier  National  Bancshares 
Corporation,  Round  Rock,  Texas;  to 
acquire  100  percent  of  the  voting  shares 
of  Security  National  Bank,  Elgin,  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  National  Bancorp  of  Arizona,  Inc., 
Tucson,  Arizona;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Bank  of  Tucson,  Tucson,  Arizona. 
Comments  on  this  application  must  be 
received  not  later  than  January  3, 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12,  1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-29876  Filed  12-17-85;  8:45  am] 

BILUNG  COOE  6210-01-tl 


Meridian  Bancorp,  Inc.,  at  al.;  Notice  of 
Applications  To  Engage  de  Novo  In 
PermissibIs  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
thraugh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States, 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


BEST  COPY  AVAILABLE 


IW^^^ 
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inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  thai 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reser\'e  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  10. 1986. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Meridian  Bancorp.  Inc.,  Reading, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary.  DBS  Discount  Brokerage 
Services,  Inc.,  Reading,  Pennsylvania,  in 
the  provision  of  securities  brokerage 
services,  i.e.,  the  buying  and  selling  of 
securities  solely  as  agent  for  the  account 
of  customers.  In  connection  therewith, 
the  Company  may  engage  in  securities 
credit  activities,  pursuant  to  12  CFR  Part 
220,  and  incidental  activities  such  as 
offering  custodial  services.  The 
Company  will  not  engage  in  securities 
underwriting  or  dealing,  and  will  not 
provide  investment  advice  or  research 
services.  This  will  be  done  pursuant  to 
§  225.25(b){15)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  Jamestown  Union  Bancshares.  Inc.. 
Jamestown,  Tennessee;  to  engage  de 
novo  through  its  subsidiary.  Jamestown 
Loan  &  Thrift  Corporation.  Jamestown. 
Tennessee,  in  industrial  loan  and  thrift 
activities,  pursuant  to  §  225.25(b)(2)  of 
Regulation  Y.  These  activities  would  be 
conducted  in  Jamestown,  Tentress 
County,  Tennessee.  Comments  on  this 
application  must  be  received  not  later 
than  January  9, 1988. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 


1.  Community  Banks.  Inc..  Middleton. 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary,  CBJ  Trust  and  Financial 
Services.  Inc..  Madison.  Wisconsin,  in 
performing  trust  company  functions, 
including  living  trusts,  testamentary 
trusts,  agency,  guardianships,  estates, 
escrow  accounts,  custodial  form 
management,  employee  benefits,  and 
other  personai  trust  services,  pursuant 
to  §  225.25(b)(3)  of  Regulation  Y. 

2.  LaSalle  National  Corporation. 
Chicago.  Illinois',  to  engage  de  novo 
through  its  subsidiary^  LaSalle 
Brokerage  Services,  Inc.,  Chicago, 
Illinois)  in  securities  brokerage  services, 
pursuant  to  §  225.25(b)(15]  of  Regulation 
Y.  Comments  on  this  application  must 
be  received  not  later  than  January  9, 
1986. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Benson  Investment  Company.  San 
Antonio,  Texas;  to  engage  de  novo 
through'  its  subsidiary,  Bancshares  Life 
Insurance  Company.  Phoenix.  Arizona. 
in  acting  as  reinsurer  for  credit  life,  and 
credit  accident  and  life  insurance  that  is 
directly  related  to  an  extension  of  credit 
by  the  bank  holding  company  system, 
pursuant  to  §  225.25(b)(9)  of  Regulation 
Y.  These  activities  would  be  conducted 
in  the  State  of  Texas. 

2.  Texas  Commerce  Bancshares.  Inc.. 
Houston,  Texas;  to  engage  de  novo 
through  its  subsidiary.  Texas  Commerce 
Capital  Markets.  Inc..  Houston.  Texas, 
in  the  origination,  sale  and  servicing  of 
commercial  loans,  pursuant  to 

§  225.25(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federfll  Reserve 
System,  December  12. 1985. 
Jamej  McAfe«, 

Associate  Secretary  oftfte  Board: 
|FR  Doc.  85-29877  Filed  12-17-85:  8:45  ami 

BILLING  COOE  C210-01-M 


Midwest  FinanciBi  Group,  Inc.; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  Company  listed  in.  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wriling'on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a  " 
hearing,  and  indicating  how  the  part\' 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Ciovernors 
not  later  than  January'  2. 1986. 

A.  Federal  Reserve  Bank  ef  Chicago 
(Frankin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690; 

1.  Midwest  Financial  Group,  fnc. 
Peoria,  Illinois,  to  engage  de  novo 
through  its  subsidiary.  Midwest 
Financial  Group  Brokerage  Services. 
Peoria,  Inc..  Illinois,  in  securities 
brokerage  activities,  pursuant  to- 
§  225.25(b){15)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  12. 1985. 

James  McAle«, 

Associate  Secretary  of  theBoard. 

[FR  Doc.  85-29878  Filed  12-17-85:  a-4B  am) 

BILLM6  OOOC«21IMn-M 


The  Mitsubishi  Trust  and  Banking 
Corp.  et  at;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  225.14 
of  the  Boards  Regulation  Y  (12  CFR 
225.14)  to  become  a  bank  holding 
company  or  tu  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


I 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Boar  of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  and 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
3.  1986. 

A.  Federal  Reser\'e  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Mitsubishi  Trust  and  Banking 
Corporation.  Tokyo,  Japan:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mitsubishi  Trust  and  Banking 
Corporation,  (USA).  New  York,  New 
York,  a  proposed  new  bank. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylania  19105: 

1 .  Pennsylvania  National  Financial 
Corp.,  Harrisburg.  Pennsylvania;  to 
acquire  100  percent  of  the  voting  shares 
of  Hamburg  Savings  and  Trust 
Company,  Hamburg,  Pennsylvania. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Randal  I  Bank  Employee  Stock 
Option  Ownership  Trust,  Madison. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  50  percent  of  the 
voting  shares  of  Randall  Corporation  of 
Wisconsin,  Inc.,  Madison,  Wisconsin, 
and  thereby  indirectly  acquire  Randall 
Bank,  Madison,  Wisconsin. 

2.  Randall  Corporation  of  Wisconsin. 
Inc.,  Madison,  Wisconsin;  to  become  a 
bank  holding  company  be  acquiring  100 
percent  of  the  voting  shares  of  Randall 
Bank,  Madison,  Wisconsin. 

D.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Citizens  Fidelity  Corporation, 
Louisville,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Oldham  Count,  Lagrange,  Kentucky. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  12. 1985. 

lames  McAfee. 

AssM-.iote  Secretary  of  the  Board. 

(FR  Doc.  85-29879  Filed  12-17-85:  8:45  am] 

SILLNIC  COOEC210-OVM 


New  Tripoli  Bancorp,  Inc^  et  ai^- 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  avilable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  coment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  woud  be 
presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
10,  1986. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  A'eiv  Tripoli  Bancorp.  Inc.,  New 
Tripoli,  Pennsylvania;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  New 
Tripoli  National  Bank,  New  Tripoli, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  Vernon  Bcncshares,  Inc..  Lcesville, 
Louisiana;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  Vernon  Bank, 
Leesville,  Louisiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  F>resident)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  ASB  Bankcorp,  Inc..  Adrian. 
Michigan;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of  the 
voting  shares  of  Adrian  State  Bank, 
Adrian,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  12, 1985. 
James  McAfee, 

Associate  Secretory  of  the  Board. 
(FR  Doc.  85-29880  Filed  12-17-85;  8;45  am] 
MUJNO  COOC  UIO-OI-M 


Rurban  Financial  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)  (8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  officers  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  10. 
1986. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 
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1.  Rurban  Financial  Corp.,  Defiance, 
Ohio;  to  acquire  Rurbanic  Data  Services, 
Defiance,  Ohio,  and  provide  data 
processing  services  to  banks  including 
information  processing  for  applications 
by  customers  for  bank  services,  deposit 
account  information  and  data  analysis. 
The  Company  also  provides  payroll 
services  for  nonbank  customers  and 
billing  services  for  independent 
telephone  companies.  The  Company 
also  assists  banks  it  serves  in  acquiring 
related  equipment  and  coordinating 
group  buying  of  some  form  documents. 
Applicant  believes  these  activities  are 
permitted  by  §  225.25(b)(7)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12. 1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-29881  Filed  12-17-85:  8:45  am] 

0IU.ING  CODE  6210-01-M 


Shawmut  Corp.  et  al.;  Applications  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Company  Act  (12  U.S.C.  1843(c)(8)) 
and  §  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  commence  or  to  engage  de 
novo,  either  directly  or  through  a 
subsidiary,  in  a  nonbanking  activity  that 
is  listed  in  S  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  as  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offlces  of  the  Board  of  Governors 
not  later  than  January  2, 1986. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Shawmut  Corporation,  Boston, 
Massachusetts;  to  engage  de  novo 
through  its  subsidiary,  Shawmut 
Brokerage  Services.  Inc.,  Boston, 
Massachusetts,  in  securities  brokerage 
services  including  the  purchase  and  sale 
of  securities  as  agent  for  the  account  of 
customers;  related  securities  credit 
activities,  pursuant  to  Regulation  T; 
custodial  services;  individual  retirement 
accounts;  Keogh  accounts;  cash 
management  services;  and  other 
activities  incidental  to  general  securities 
brokerage,  but  not  including  securities 
underwriting,  investment  advice  or 
research  activities,  pursuant  to 
225.25(b){15)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Fidelcor,  Inc..  Philadelphia, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary.  Fidelcor  Brokerage 
Services.  Inc..  Philadelphia, 
Pennsylvania,  in  securities  brokerage 
services,  pursuant  to  section 
225.25(b)(15)  of  Reguation  Y.  Comments 
on  this  application  must  be  received  not 
later  than  January  3, 1986. 

C.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  South  Carolina  National 
Corporation,  Columbia.  South  Carolina; 
to  engage  de  novo  through  its 
subsidiary,  SCN  Discount  Brokerage 
Services,  Inc.,  Columbia.  South  Carolina, 
in  securities  brokerage  services  solely 
as  agent  for  the  account  of  customers, 
pursuant  to  225.25(b)(15)  of  Regulation 
Y.  These  activities  would  be  conducted 
on  a  nationwide  basis. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E,  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Deposit  Guaranty  Corp.,  Jackson, 
Mississippi;  to  engage  de  novo  through 
its  subsidiary,  D.C.  Investments,  Inc., 
Jackson,  Mississippi,  in  securities 
brokerage  services,  related  securities 
credit  activities,  pursuant  to  the  Board's 


Regulation  T,  and  incidental  activities 
such  as  offering  custodial  services, 
individual  retirement  accounts,  and  cash  . 
management  services,  pursuant  to 
§  225.25(b)(15)  of  Regulation  Y. 

E.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dryer,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Bank  of  Montreal,  Montreal, 
Quebec.  Canada;  Bankmont  Financial  ' 
Corp.,  New  York.  New  York;  and  Harris 
Bankcorp,  Inc.,  Chicago,  lUinois;  to 
engage  de  novo  through  Harris 
Bankcorp,  Inc.'s  wholly-owned 
subsidiary.  Derivative  Markets, 
Management,  Inc..  Chicago,  Illinois,  in 
investment  advice  primarily  to 
institutional  investors  and  select 
individual  investors,  including  pension 
and  profit  sharing  trusts,  insurance 
companies,  foundations  and  endowment 
funds,  pursuant  to  §  225.25(b)(4)(i) 
through  (v)  of  Regulation  Y.  "These 
activities  would  be  conducted  in  the 
U.S.  and  subject  to  any  required 
regulatory  approvals,  in  select  foreign 
countries. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Nebraska  National  Corporation, 
Omaha,  Nebraska:  to  engage  de  novo 
directly  in  direct  lending  and  loan 
servicing  activities,  such  as  mortgage 
lending  and  mortgage  loan  servicing 
activities,  pursuant  to  S  225.25(b)(1)  of 
Regulation  Y.  and  to  provide 
management  consulting  services  to 
nonaffiliated  financial  institutions, 
pursuant  to  §  225.25(b)(ll)  of  Regulation 
Y. 

G.  Federal  Reserve  Bank  of  Dallas, 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Independent  Bankshares,  Inc., 
Abilene.  Texas;  to  engage  de  novo 
through  its  subsidiary.  First  Independent 
Computers.  Inc..  Abilene.  Texas,  a  de 
novo  company,  in  data  processing  and 
data  transmission  services  for  financial, 
banking,  or  economic  data  to  other 
persons,  firms  or  corporations,  pursuant 
to  §  225.25(b)(7)  of  Regulation  Y. 
Comments  on  this  application  must  be 
received  not  later  than  January  3, 1986. 

H.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  Wells  &  Fargo  Company,  San 
Francisco,  California:  to  engage  de  novo 
through  its  subsidiary.  Wells  Fargo 
Brokerage  Corporation.  San  Francisco. 
California:  in  providing  securities 
brokerage  services  and  related 
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securities  credit  activities,  pursuant  to 
§  225.25{b)(15)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  1Z  1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  85-29882  Filed  12-17-85;  8:45  ami 

HLLING  CODE  S21(M>1-M 


Standaixi  Bancshares,  Inc.;  Formation 
of.  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  securities  of  a 
bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Rexulation  Y  (12  CFR 
225.23(a)(2J  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
oufweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statemeni  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hc'iring.  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  9, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Standard  Bancshares,  Inc.. 
Evergreen  Park,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Hickory 
Bancorp,  Inc.,  Hickory  Hills,  Illinois, 
thereby  indirectly  acquiring  Bank  of 
Hickory  Hills,  Hickory  Hills,  Illinois. 

Applicant  also  has  applied  to  acquire 
Hickory  Insurance  Agency.  Hickory 
Hills.  Illinois,  and  thereby  engage  in 
acting  as  agent  in  the  sale  of  insurance 
limited  to  assuring  repayment  of  the 
outstanding  balance  on  an  extension  of 
credit  by  a  Hnance  company  in  the  event 
of  loss  or  damage  to  any  property  used 
as  collateral  for  such  extension  of  credit, 
and  provided  such  extension  of  credit 
does  not  exceed  the  limits  set  forth  in 
section  4(c)(8)(B)  of  the  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12. 1S85. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29883  Filed  12-17-a5;  a-45  amj 
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Suntrust  Banks,  Inc.;  Application  To 
Engage  de  Novo  in  Permissik>le 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commerce  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  7. 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia;  to  engage  de  novo  through  its 
subsidiary,  SunTrust  Brokerage 
Services,  Inc.,  Atlanta,  Georgia,  in 
securities  brokerage  activities,  pursuant 
to  i  225.25(b)(15)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  12, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-29884  Filed  12-17-85;  8:45  am] 
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Bank  of  Boston  Corp.  et  aL; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(aMl)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  7, 1986. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston,  Massachusetts:  to  engage  de 
novo  through  its  subsidiaries, 
BancBoston  Brokerage,  Inc.,  Boston, 
Massachusetts  (BancBoston)  and 
Colbanc  Securities  Ltd.,  Waterbury, 
Connecticut  (Colbanc),  in  securities 
brokerage  services,  related  securities 
credit  activities  and  certain  incidental 
activities,  pursuant  to  S  225.25(b](15)  of 
Regulation  Y.  These  activities  would  be 
conducted  Nationwide  and  Australia, 
Bahamas.  Belgium,  Bermuda,  Canada, 
England,  France,  Japan,  Korea,  Sri 
Lanka,  Sweden,  Switzerland,  and  West 
Germany  for  BancBoston;  and 
Nationwide  for  Colbanc.  Comments  on 
this  application  must  be  received  not 
later  than  January  6, 1986. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  First  Wachovia  Corporation, 
Winston-Salem,  North  Carolina;  to 
engage  de  novo  through  its  subsidiary. 
First  Wachovia  Brokerage  Service 
Corporation,  Winston-Salem,  North 
Carolina,  in  buying  and  selling  publicly- 
traded  securities  as  agent,  solely  for  the 
account  and  on  the  order  of  its 
customers  (securities  would  include 
common  stocks,  corporate  bonds, 
municipal  bonds  and  other  government 
securities,  certain  investment  company 
securities  and  options);  extending 
related  securities  credit  to  its  customers, 
pursuant  to  Regulation  T;  offering 
incidental  services  to  its  customers  such 
as  securities  safekeeping,  self-directed 
individual  retirement  accounts,  and  cash 
management  services.  The  subsidiary 
would  not  offer  any  investment  advice 
or  research  services  to  its  customers  and 


would  not  engage  in  securities 
underwriting,  pursuant  to  5  225.25(b)(15) 
of  Regulation  Y.  These  activities  would 
be  conducted  on  a  nationwide  basis. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Dairy  State  Financial  Services,  Inc.. 
Plymouth,  Wisconsin;  to  engage  de  novo 
directly  in  acting  as  agent  or  broker  in 
selling  credit  life  insurance  and  accident 
and  health  insurance  directly  related  to 
extension  of  credit  by  its  subsidiary 
bank.  Dairy  State  Bank,  Plymouth, 
Wisconsin,  pursuant  to  §  225.25(8)(i)(A) 
of  Regulation  Y. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Bank  Shares  Incorporated, 
Minneapolis,  Minnesota;  to  engage  de 
novo  through  its  subsidiary,  Marquette 
Investors  Services  Incorporated, 
Minneapolis,  Minnesota,  in  offering 
securities  brokerage  services,  pursuant 
to  §  225.25{b)(15)  of  Regulation  Y. 
Comments  on  this  application  must  be 
received  not  later  than  January  6, 1985. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Texas  American  Bancshares.  Inc.. 
Fort  Worth,  Texas:  to  engage  de  novo 
through  its  subsidiary,  TABrokerage, 
Inc.,  Fort  Worth,  Texas,  in  providing 
securities  brokerage  activities  restricted 
to  buying  and  selling  securities  solely  as 
agent  for  the  account  of  customers  and 
will  not  include  securities  underwriting 
or  dealing  or  the  provision  of  investment 
advice  or  research  services,  pursuant  to 
§  225.25(b)(15)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12. 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board.  • 

[PR  Doc.  85-29867  Filed  12-17-85;  8:45  am| 
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The  Bank  of  New  York  Co.,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  of  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  oTfice  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specincally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrived  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3. 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York.  New  York;  to  acquire 
RMJ  Securities  Corporation,  New  York. 
New  York,  and  thereby  engage  in  acting 
as  broker  to  primary  dealers  for  U.S. 
government  securities  and  agency 
obligations,  pursuant  to  §  225.25(b)(15) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  Decemt>er  12. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc.  85-29868  Filed  12-17-85;  8:45  am) 
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Bergen  Bank  A/S;  Acquisition  of 
Company  Engaged  in  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
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control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efHciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
!. earing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  13. 
1986. 

Federal  Reserve  Bank  of  New  York 

i  William  L.  Rutledge,  Vice  President),  33 
Liberty  Street,  New  York,  New  York 
1C045: 

1.  Bergen  Bank  A/S,  Bergen,  Norway: 
Id  acquire  at  least  20  percent  of  the 
voting  shares  of  Skandinaviska  Enskilda 
Banken  Corporation,  New  York,  New 
York,  an  investment  company  organized 
under  Article  XII  of  the  New  York 
Banking  Code,  and  thereby  engage  in 
commercial  lending;  mortgage  lending; 
loan  ser\icing:  leasing;  issuing  letters  of 
credit;  purchasing  and  discounting 
acceptances,  drafts,  and  similar 
instruments;  buying  and  selling  foreign 
exchange,  coin  and  bullion;  receiving 
money  for  transmission  to  and  from  the 
United  States:  receiving  time  deposits  at 
branches  located  outside  the  United 
States;  and  receiving  and  maintaining 
credit  balances.  These  activities  would 
be  conducted  in  accordance  with  the 
provisions  of  section  225.25.  of 
Regulation  Y  and  the  Board's  previous 
decisions. 


Board  of  Governors  of  the  Federal  Reserve 
System.  Deceml>er  12, 1985. 

lame*  McAfee, 

Associate  Secretory  of  the  Board. 

|FR  Doc.  85-29889  Filed  12-17-85:  jf:4S  am] 
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CB  Financial  Corp.  ct  al.;  Formation  of; 
Acquisitions  by;  and  IMergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
3,1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  N\V.,  Atlanta,  Georgia 
30303: 

1.  CB  Financial  Corp.,  VVarrenton, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  Bank, 
VVarrenton.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  National  Bancorp,  Inc.,  Jolief, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Joliet,  Joliet,  Illinois, 

2.  Shelby  County  Bancorp.  Inc., 
Shelbyville,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Shelby 
County  State  Bank,  Shelbyville.  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 


President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

l./DOB.  Inc..  Naples,  Florida;  to 
acquire  88  percent  of  the  voting  shares 
of  Sandstone  State  Bank,  Sandstone, 
Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  NBR  Financial,  Inc..  Boulder, 
Colorado;  to  acquire  100  percent  of  the 
voting  shares  of  National  Bank  of  the 
Rockies  in  Colorado  Springs,  Colorado 
Springs,  Colorado,  a  proposed  de  novo 
bank. 

2.  Tampa  State  Bankshares,  Inc. 
Tampa,  Kansas;  to  merge  with  Chase 
County  Bankshares.  Inc.,  Strong  City, 
Kansas,  thereby  indirectly  acquiring 
Chase  County  Bank.  Strong  City. 
Kansas, 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  American  Southwest  Bancshores. 
Inc.,  El  Paso,  Texas;  to  acquire  80 
percent  of  the  voting  shares  of  Western 
Bancshares  of  El  Paso,  Inc.,  EI  Paso. 
Texas,  thereby  indirectly  acquiring 
Western  Bank  of  El  Paso.  El  Paso. 
Texas. 

2.  National  Bancshares  Corporation  of 
Te.xas.  San  Antonio.  Texas;  to  acquire 
100  percent  of  the  voting  shares  of  City 
National  Bank  of  Laredo,  Laredo,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12, 1985. 
fames  McAfee. 

.■\.';sociate  Secretary  of  the  Board. 

(FR  Don.  85-29870  Filed  12-17-85:  8:45  am| 

BILLING  CODE  S210-01-M 


Citicorp;  Acquisition  of  Company 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Act  (12  U.S.C.  1843(c)(8)) 
and  §  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  2, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Citicorp,  New  York,  New  York;  to 
acquire  the  assets  and  liabilities  of 
Northeast  Exchange  Ltd.  1984-1.  a  Texas 
partnership,  and  thereby  engage  in  data 
processing  and  transmission  activities, 
pursuant  to  S  225.25(b)(7)  of  Regulation 
Y.  These  activities  are  to  be  conducted 
in  the  States  of  Connecticut,  Delaware, 
New  Jersey.  New  York,  and 
Pennsylvania. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  December  12, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  85-29871  Filed  12-17-65;  8:45  am) 

BILLING  CODE  f2t<MI1-M 


First  United  Bancorp  et.  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  of  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  this 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  3, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  United  Bancorp,  Franklin, 
Indiana:  to  acquire  Franklin  Financial 
Corporation,  Indianapolis,  Indiana,  and 
thereby  engaged  in  the  origination, 
package,  sale  and  servicing  of 
commercial  and  mortgage  loans,  the 
origination  of  small  consumer  loans,  and 
the  origination  of  finance  leases, 
pursuant  to  §225.25(b)(l)  and 

§  225.25(b)(5)  of  Regulation  Y. 
respectively. 

2.  First  United  Bancorp,  Franklin, 
Indiana:  to  acquire  Franklin  Mortgage 
Corporation,  Indianapolis,  Indiana,  and 
thereby  engage  in  residential  mortgage 
lending,  servicing  and  brokering,  and 
commercial  mortgage  loan  servicing  and 
brokering,  pursuant  to  §  225.25(b)(1)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  T  N  Bancsbares.  Inc.,  El  Paso.  Texas;  to 
acquire  Coronado  Life  Insurance  Company. 
El  Paso,  Texas,  and  thereby  engage  in  the 
activity  of  underwriting  credit  life  and  credit 
accident  and  credit  health  insurance  directly 
related  to  extensions  of  credit,  pursuant  to 


S  225.25(b)(9)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the  State  of 
Texas. 

Board  of  Covemors  of  the  Federal 
Reserve  System,  December  12, 1985. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-29872  Filed  12-17-85:  8:45  am] 

BILLING  CODE  MIO-OI-M 


Horizon  Bancorp;  Application  To 
Engage  d«  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  {  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  isn  Usted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statemeht  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  ' 

Unless  othervvise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  2, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 


I 
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1.  Horizon  Bancorp.  Morrisfown,  .Mew 
Jersey:  to  engage  de  novo  through  its 
subsidiary,  Horizon  Brokerage  Services. 
Inr..  New  York.  New  York,  in  providing 
securities  brokerage  services,  related 
securities  credit  activities,  pursuant  to 
the  Board's  Regulation  T  (12  CFR  Part 
220).  and  incidental  activities  such  as 
offering  custodial  services,  individual 
retirement  accounts,  and  cash 
management  services,  which  will  be 
restricted  to  buying  and  selling 
securities  solely  as  agent  for  the  account 
of  customers  as  permitted  by 
§  225.25(b)(15)  of  Regulation. 

Bocrd  of  Governors  of  the  Federal  Reserve 
System.  December  16. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  83-30066  Fited  12-17-65:  9:40  arr-I 
BfLUNG  COM  U1«-01-« 


FEDERAL  TRADE  COMMISSION 

Extension  of  Time  for  Filing  of 
Comments  on  Proposal  To  Modify 
Cigarette  Testing  Procedure 

agency:  Federal  Trade  Commission. 
ACTION:  Notice. 

summary:  The  Commission  has 
extended  for  ninety  (90)  days  the  time 
period  for  filing  of  comments  on  its 
proposal  to  modify  the  cigarette  testing 
procedure. 

EFFECTIVE  DATE:  December  12.  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

ludith  P.  Wilkenfeld.  Program  Advisor. 
Cigarette  Advertising  and  Testing.  6th  & 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20580,  (202)  376-8848. 

SUPPLEMENTARY  INFORMATION:  On 

October  11, 1985,  the  Federal  Trade 
Commission  published  a  Federal 
Register  .Notice  proposing  modification 
of  its  cigarette  testing  procedure,  and 
requesting  comments  on  the  proposal.  A 
sixty  (60)  day  commend  period — until 
December  12. 1985 — was  announced.  In 
response  to  a  request  by  Brown  & 
Williamson  Tobacco  Corporation,  the 
Commission  is  now  extending  the 
.:ommer.t  period  an  additional  ninety 
(90)  days— until  March  12, 1966— to 
enable  all  interested  parties  to  submit 
comments. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
IFR  Doc.  85-29948  Filed  12-17-85;  8:45  am] 

B4LLIMG  COOE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

IBERC-333-CN;  BCRC-335-CN) 

Schedule  of  Limits  for  Skilled  Nursing 
Facility  InfMtient  Routine  Service 
Costs 

AGCNCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

actign:  Correction  of  proposed  notices.       Public  Health  Service 


(Sees.  1102, 1814(b).  1881(v)(1),  1866(3),  1871, 
and  1888  of  the  Social  Security  Act:  42  U.S.C. 
1J02, 1395f(b),  1395x(v)(1).  1395cc(a).  1395hh, 
and  1386yy) 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — liospilal 
Insurance  Program) 

Dated:  December  12,  1985. 

K.  Jacqueline  Holz, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

[FR  Doc.  85-29957  Filed  12-17-85:  8:45  amj 

BilXINQ  COOC  412(Mn-M 


SUMMARY:  For  purposes  of  avoiding 
possible  confusion  on  the  part  of  the 
public,  this  document  corrects  certain 
technical  errors  that  appeared  in  two 
proposed  notices  published  in  the 
Federal  Register  on  November  22. 1985 
(50  FR  48304  and  50  FR  48313). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Kirsh.  (301)  594-9465. 
SUPPLEMENTARY  INFORMATION: 

A.  In  Federal  Register  Document  85- 

27767  beginning  on  page  48304.  in  the 
issue  of  November  22. 1985,  make  the 
following  corrections: 

1.  On  page  48307,  the  "Revised  Limit" 
amount  on  line  five  of  the  third  column 
is  corrected  by  replacing  "S40.77"  with 
••$90.77". 

2.  On  page  48312.  the  first  Table  IV  in 
the  third  column,  inadvertently  included 
in  the  proposed  notice,  is  deleted. 

As  indicated  by  the  information 
provided  in  sections  IU.B.2.  and  IV  of 
the  November  22, 1985  notice  (50  FR 
48307).  the  correct  cost  reporting  year 
adjustment  factors  are  reflected  in  the 
second  Table  IV  appearing  at  page 
48312. 

B.  In  Federal  Register  Document  85- 

27768  beginning  on  page  43313,  in  the 
issue  of  November  22.  1985.  make  the 
following  corrections: 

1.  On  page  43315.  the  computation  for 
the  combined  national  average  monthly 
hospital  wage  in  column  two  is 
corrected  to  read  as  follows: 


6375  +  4990* 


10 


=  51137 


2.  On  page  48319,  line  six  of  the  first 
column  is  corrected  by  replacing 
"October  1, 1985'^  with  "January  1, 
1986'. 

3.  On  page  48322,  the  nonlabor 
component  A  &  G  add-on  under  the 
Computation  of  Adjusted  Limit  at  the 
beginning  of  the  first  column  is 
corrected  by  replacing  ".42"  with  ".41". 


Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

Part  H  chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 1970, 
as  amended  most  recently  in  pertinent 
part  at  50  FR  1279.  January  19. 1985)  is 
amended  to  reflect  organizational 
changes  in  the  Food  and  Drug 
Administration  (FDA). 

The  changes  include  establishing  a 
new  Division  of  Information  Resources 
\fanagement  (DIRM)  in  the  Office  of 
Management  and  Operations  (OMO). 
Office  of  the  Commissioner  (OC),  in  the 
Food  and  Drug  Administration  (FDA) 
and  transferring  the  telecommunication 
function  from  the  Division  of 
.Vfanagment  Services,  the  Agencywide 
systems  management  function  from  the 
Division  of  Management  Systems  and 
Policy,  and  the  Agencywide  ADP 
security  function  from  the  Division  of 
Ethics  and  Program  integrity  of  the  new 
Division. 

Section  HF-B.  Organization  and 
Functions  is  amended  as  follows: 

1.  Insert  a  new  parapgraph  |h-8). 
Division  of  Information  Resources 
Management  (HFA73). 

[h-8J    Division  of  Information 
Resources  Management  (HFA73). 
Supervises  major  information  resources 
management  functions  including 
standards  development,  systems 
management,  telecommunications,  and 
development  of  an  ADP  and 
telecommunications  plan  and  budget. 

Develops  standards  to  assist  in  linking 
data  and  systems  across  center  and 
program  lines. 

Provides  Agency  telecommunications. 

Designs,  implements,  and  coordinates 
planning  a  process  that  results  in  an 
Agency  5-year  ADP  and 
telecommunications  plan  with  annual 
updates. 
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Advises  the  Commissioner  on 
information  resources  management 
issues. 

Represents  the  Agency  to  the  Oflice  of 
the  Assistance  Secretary  of  Health  and 
the  Office  of  the  Secretary  on 
information  resources  management. 

Reviews  and  approves  all  Agency 
telecommunications  and  automated 
systems  support  Memoranda  of  Need, 
contract  proposals,  Interagency 
Agreements,  and  requisitions. 

Provides  consultation,  technical 
advice,  and  assistance  in  the  selection 
and  use  of  equipment,  options,  and 
services  to  process  information. 

Directs  the  Agency's  ADP  Security 
Program. 

2.  Delete  subparagraph  [h-2].  Division 
of  Management  Services  (HFA75)  and 
insert  a  new  subparagraph  [h-2), 
Division  of  Management  Services 
(HFA75). 

[h-2J    Division  of  Management 
Services  (HFA75).  Provides  leadership 
and  guidance  to  Headquarters  staff 
o^ces.  Headquarters  operating 
activities,  and  field  activities  for  all 
management  services  programs 
including  personal  property 
management  and  accountability,  real 
property  management,  space 
management  and  utilization,  safety 
management  and  occupational  health, 
construction  and  engineering  services, 
graphic,  arts,  {Minting  cmd  reproduction, 
microform  management,  and  mail  and 
files. 

Develops  and  conducts  management 
programs  in  directives  management, 
reports  and  forms  management,  and 
other  management  areas  as  assigned. 

Responsible  for  maintaining  effective 
liaison  with  the  Government  Printing 
Office  and  for  the  centralized  clearance 
and  coordination  of  all  printing  and 
publication  services. 

Coordinates  the  development  of 
Agencywide  policies  and  procedures  for 
such  Services;  plans,  executes, 
evaluates,  and  adjusts  efforts  in  these 
activities. 

3.  Delete  subparagraph  [h-3),  Division 
of  Management  Systems  and  Policy 
(HFA76)  and  insert  a  new  subparagraph 
(h-3].  Division  of  Management  Systems 
and  Policy  (HFA  76). 

(h-3]    Division  of  Management 
Systems  and  Policy  (HFA76).  Provides 
leadership  and  direction  in  the  effective 
and  efficient  use  of  Agency  resources; 
provides  Agencywide  consulting 
services  organization  and  operations 
analysis  and  in  the  analysis,  design, 
implementation,  and  maintenance  of 
operating  systems  and  procedures. 

Provides  central  FDA  control  for 
delegations  of  authority  and  maintains 


control  files  of  delegations  to  and  within 
the  Agency. 

Conducts  Agencywide  organization, 
management,  and  industrial  engineering 
studies;  designs  and  recommends 
systems  and  procedures;  develops  and 
recommends  policy  to  implement  study 
conclusions. 

Provides  computer  systems  analysis 
and  applications  programming  services 
for  the  staff  officers  of  the 
Commissioner. 

Receives,  examines,  evaluates,  and 
processes  all  documents  and 
correspondence  required  or  permitted  in 
Agency  administrative  rulemaking 
procedures;  distributes  this  material  to 
appropriate  Agency  components. 

Provides  advice  and  assistance  to  the 
Agency  in  such  areas  as  training,  career 
development,  awards,  and  performance 
management. 

4.  Delete  suparagraph  [h-7),  Divisons 
of  Ethics  and  Program  Integrity  (HFA72) 
and  insert  a  new  subparagraph  [h-7], 
Division  of  Ethics  and  Program  Integrity 
f HFA  72). 

[h-7]    Division  of  Ethics  and  Program 
Integrity  (HFA72).  Directs  and 
coordinates  a  multidiscipline  team  of 
administrative  and/or  program 
specialists  who  conduct  scheduled 
review  of  field  and  Headquarters 
elements  of  the  Agency  to  determine 
adherence  to  existing  managerial  policy 
and  practices;  assures  that 
recommendations  resulting  from  the 
review  findings  are  implemented. 

Evaluates  the  Agency's  personnel  and 
physical  security  programs  and  provides 
professional  leadership  and 
authoritative  guidance  in  these  areas. 
Formulates  policy  and  procedures 
necessary  to  maintain  the  integrity  of 
privileged  information  submitted  by 
industry. 

Provides  a  centralized  Agencywide 
investigative  capability  for  top 
management. 

Implements  Internal  Control  Reviews 
in  accordance  with  OMB  guidelines. 

Directs  the  formulation  of  FDA 
policies  and  procedures  concerning 
conflicts  of  interest  and  employee 
associations  with  regulated  industries, 
reviews  financial  interest  including 
outside  activities  of  FDA  employees, 
decides  conflict  to  interest  issues,  and 
counsels  and  train  employees  on  the 
avoidance  of  conflicts  of  interests. 

Effective  date:  December  5,  t985. 

Dated:  December  5, 198S. 
Donald  Ian  MacDonald,  M.D., 
Acting  Assistant  Secretary  for  Health. 
[PR  Doc.  85-29880  Filed  12-17-85;  8:45  am] 
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DEPARTMENT  OF  THE  NfTERfOR 
Bureau  of  Land  Miaflement 
(Group  113] 
Calif  omta;  FMng  of  Plat  of  Surv«y 

December  6. 1985. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Offlce,  Sacramento, 
California  immediately: 

Mount  Diablo  Meridian,  Amador  and  El 
Dorado  Counties 

T.  8  N.,  R.  13  E 

2.  This  plat,  in  two  (2)  sheets, 
representing  the  dependent  resurvey  oi 
a  portion  of  the  subdivisional  lines  and 
certain  boundaries  of  mineral  surveys, 
and  the  survey  of  the  subdivision  of 
sections  4  and  18.  Township  8  North, 
Range  13  East,  Mount  Diablo  Meridian, 
under  Group  No.  813,  California,  was 
accepted  October  31, 1985. 

3.  This  plat 'will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Heiman ).  Lytlge, 

Chief.  Records  and  Informatioii  Section. 

|FR  Doc.  85-29852  Filed  12-17-85;  8:45  am) 
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[Group  5301 

California;  Filing  of  Plat  of  Survey 

December  8, 1985. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  California  State  Office,  Sacramento. 
California,  immediately: 

HumboMl  Meridian,  Del  Notte  CouBty 

T.  18  N..  R.  4  E. 
T.  18  N..  R.  5  E. 
T.  18  N.,  R.  16  E. 
T.  19  N..  R.  4  E. 

2.  These  plats,  representing  the 
dependent  resurvey  of  the  north  and 
south  boundaries  and  subdivisional 
lines,  and  the  survey  of  the  subdivision 
of  sections  2,  3,  4,  9, 10,  and  13.  T.  18  R, 
R.  4  E.,  Humboldt  Meridian,  California: 
the  dependent  resurvey  of  the  west 
boundary  and  portions  of  the  north  and 
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south  boundaries  and  subdivisional 
lines.  T.  18  N..  R.  5  E..  Humboldt 
Meridian,  California:  the  dependent 
resurvey  of  portions  of  the  west  and 
north  boundaries.  T.  18  N..  R.  6  E.. 
Humboldt  Meridian,  California;  the 
retracement  of  the  Oregon-California 
State  Boundary  from  the  east  boundary 
of  T.  19  N..  R.  4  E..  Humboldt  Meridian. 
California,  to  the  192  mile.  22  chain 
comer  common  with  portions  of  the 
south  boundaries  of  Tps.  41  S.,  Rs.  8  and 
9  W.,  Willamette  Meridian,  Oregon,  and 
the  north  boundary  of  T.  19  N..  R.  4  E.. 
Humboldt  Meridian.  California,  and  the 
dependent  resurvey  of  a  portion  of  the 
north  boundary,  the  east  boundary  and 
subdivisional  lines,  T.  19  N..  R.  4  E., 
Humboldt  Meridian,  California,  and  the 
survey  of  the  subdivision  of  sections  33 
and  35.  T.  19  N.,  R.  4  E..  Humboldt 
Meridian.  California:  and  the 
retracement  of  the  Oregon-California 
State  Boundary  from  the  181  mile  comer 
to  the  east  boundary  of  T.  19  N:,  R.  4  E.. 
Humboldt  Meridian,  California,  common 
with  portions  of  the  south  boundary  of 
Tps.  41  S.,  Rs.  7  and  8  W.,  Willamette 
Meridian,  Oregon,  and  a  portion  of  the 
rejected  north  boundary  of  T.  19  N.,  R.  5 
E.,  Humboldt  Meridian,  Califomia,  and 
the  dependent  resurvey  of  the  east 
boundary  and  subdivisional  lines  of  T. 
19  N..  R.  5.  E..  Humboldt  Meridian, 
Califomia,  and  the  survey  of  the  sub- 
division of  sections  34,  35,  and  36.  T.  19 
N.,  R.  5  E.,  Humboldt  Meridian. 
Califomia.  under  Group  No.  530, 
Califomia,  were  accepted  May  3, 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
U.S.  Forest  Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
Califomia  95825. 

Hennan  J.  Lyttge. 

Chief.  Records  &  Information  Section. 

[FR  Doc.  B5-29853  Filed  12-17-85:  8:45  am) 

MIXING  COOC  431O-40-M 

(C-11-BS1 

Califomia;  FHing  of  Plat  of  Survey 

December  6, 1985. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  Califomia  State 


OfRce,  Sacramento.  Califomia 
immediately: 

Mount  Diablo  Meridian,  Amador  and 
Calaveras  Countiea 

T.  6  N.,  R.  13  E.         ' 

2.  This  supplemental  plat  of  the 
SWy4NWy4  of  section  1,  Township  6 
North.  Range  13  East.  Mount  Diablo 
Meridian,  Califomia,  showing  amended 
lotting  created  by  the  cancellation  of  a 
portion  of  Mineral  Survey  No.  6653  Am., 
is  based  upon  the  plats  accepted  May 
20, 1960  and  November  4, 1975  and  the 
mineral  survey  record  was  accepted 
October  31, 1985. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
Califomia  95825. 

Herman  |.  Lyttge. 

Chief  Records  and  Information  Section. 

[m  Doc.  85-29854  Filed  12-17-85;  8:45  am) 

MIXING  COOC  4310-40-M 
IC-15-«4J 

Califomia;  Filing  of  Plat  of  Survey 

December  6, 1985. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  Califomia  State 
Office,  Sacramento,  Califomia 
immediately: 

San  Beraaidino  Meridian,  Riverside  County 
T.  4  S..  R.  4  E. 

2.  This  supplemental  plat  of  the  W  V^, 
section  4,  T.  4  S.,  R.  4  E.,  San  Bernardino 
Meridian,  Califomia,  showing  amended 
lottings  is  based  upon  the  plat  approved 
July  19, 1920,  the  plat  accepted  May  22, 
1958.  and  the  City  of  Palm  Springs 
Record  of  Survey,  recorded  October  8, 
1969,  in  Book  4,  at  pages  52-55, 
Riverside  County,  was  accepted  May  29, 
1985. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  supplemental  plat  has 
been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 


4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way.  Room  E-2841.  Sacramento, 
Califomia  95825. 

Hennan  |.  Lyttge, 

Chief.  Records  8r  Information  Section.   ' 
[FR  Doc.  85-29855  Filed  12-17-85;  8:45  am] 
MIXINQ  COOC  4310-40-M 


IGroup8641 

Califomia;  Filing  of  Plat  of  Survey 

December  6, 1985. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Califomia  State  Office,  Sacramento, 
Califomia,  immediately: 

San  Bernardino  Meridian,  Riverside  County 

T.  8  S,.  R.  8  E. 

2.  This  plat,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  survey  of  the 
subdivision  of  sections  14  and  22,  T.  8  S., 
R.  8  E.,  San  Bernardino  Meridian,  under 
Group  No.  664.  California,  was  accepted 
May  9, 1985. 

3.  This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  Califomia  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento,  • 
Califomia  95825. 

Hennan  ].  Lyttge, 

Chief  Records  6'  Information  Section. 

(FR  Doc  85-29856  Filed  12-17-85;  &45  amj 
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[Group  7201 

Califomia;  RHng  of  Plat  of  Survey 

December  6, 1985. 

1.  This  plat  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Califomia  State  Office,  Sacramento. 
Califomia,  immediately: 

Mount  Diablo  Meridian.  Butte  County 
T.  22  N.,  R.  6  E. 
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3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Department  of  Agriculture,  U.S.  Forest 
Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Heman  |.  Lyttgv, 

Chief.  Records  and  Information  Section. 

|FR  Doc.  85-29857  Filed  12-17-65;  8:45  amj 
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Publication  of  Court  Order 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Publication  of  Court 
Order. 

summary:  On  December  4, 1985.  the 
United  States  District  Court  for  the 
District  of  Columbia  rendered  a 
memorandum  opinion  and  order  in  the 
case  of  the  National  Wildlife  Federation 
V.  Burford.  Civil  Action  No.  85-2238.  The 
court  ordered  the  defendants  to  publish 
the  court  order  in  the  Faderal  Register. 
In  compliance  therewith,  the  order  is 
hereby  published: 

United  States  District  Court  Cor  the 
District  of  Columbia 

National  Wildlife  Federation,  Plantiff, 
V.  Robert  F.  Burford,  et  aL,  defendants. 

lavil  Action  No.  W-233aH 

Order 

Upon  consideration  of  plaintiff's 
motion  for  a  preliminary  iniunction. 
defendants'  opposition  thereto  and 
plaintiffs  reply,  and 

Finding  that  a  preliminary  iniunction 
is  necessary  to  preserve  the  relative 
positions  of  the  parties  until  this  case 
can  be  decided  on  the  merits,  and 
further 

Finding  that  the  plainti^  has  shown  a 
substantial  likelihood  of  success  on  the 
merits,  and  further 

Finding  that  the  plaintiff  will  suffer 
irreparable  harm  if  the  requested 
injunction  is  not  issued,  and  hirther 

Finding  that  issuance  of  the  requested 
injunction  would  serve  the  pubHc 
interest,  it  is  by  the  court  this  4th  day  of 
December  1985, 


Ordered  that  plainti^s  motion  for  a 
preliminary  injunction  is  granted,  and  it 
is 

Ordered  that  as  used  in  this  order,  the 
terms  "public  lands"  and  "withdrawal" 
shall  have  the  meaning  given  them  by 
the  Federal  Land  Policy  and 
Management  Act,  43  U.S.C.  1702(e).  (j). 
and  it  is 

Ordered  that  the  defendants,  their 
officers,  agents,  servants,  employees, 
and  attorneys,  and  those  persons  in 
active  concert  or  participation  with 
them  are  hereby  enjointed  from: 

1.  Modifying,  terminating  or  altering 
any  withdrawal,  classification,  or  other 
designation  governing  the  protection  of 
lands  in  the  public  domain  that  was  in 
effect  on  January  1, 1981,  or 

2.  Taking  any  action  inconsistent  with 
any  withdrawal,  classification,  or  other 
designation  governing  the  protection  of 
lands  in  the  public  domain  that  was  in 
effect  on  January  1, 1981.  including,  but 
not  limited  to,  the  issuance  of  leases,  the 
sale,  exchange  or  disposal  of  land  or 
interests  in  land,  the  grant  of  rights-of- 
way,  or  the  approval  of  any  plan  of 
operations;  and  it  is 

Ordered  that  all  persons  holding 
interests,  including  but  not  limited  to, 
ownership,  possession,  mining  claims 
and  their  development,  leases  and 
rights-of-way,  in  lands  that  were  the 
subject  of  classification  terminations  or 
withdrawal  revocations  since  January  1, 
1981  are  hereby  enjoined  from  taking 
any  action  inconsistent  with  the  present 
status  quo  of  these  lands,  including  but 
not  limited  to,  the  staking  of  additional 
mining  claims,  obtaining  new  leases, 
mining,  timber  removal,  land  clearing, 
construction,  or  other  forms  of 
development;  and  it  is 

Ordered  that  the  defendants  shall 
forthwith  cause  a  copy  of  this  order  fo 
be  published  in  the  Federal  Register  and 
posted  and  made  available  to  the  public 
in  defendants'  offices  in  any  state  where 
this  order  might  affect  any  person;  and  it 
is 

Ordered  that  pursuant  to  Rule  85(c]  of 
the  Federid  Rules  of  Civil  Procedure, 
plaintiff  shall  post  security  for  this 
injunction  in  the  amount  of  one  hundred 
($100.00)  dollars,  and  it  is 

Further  Ordered  that  a  status  call  is 
scheduled  for  Monday.  January  6. 1986 
at  9:30  a.m..  Courtroom  No.  12,  United 
States  Courthouse. 
John  Pratt. 

United  States  District  Judge. 
John  E.  Latz. 

Acting  Associate  Director.  ; 

December  13, 1985. 
[PR  Doc.  85-29936  Filed  12-17-85;  8:45  am) 

BILUNO  COOC  4310-M-4t 


IUT-040-077] 

Proposal  To  Construct  a  Hangs 
Improvement  Protect  in  Mud  Springs 
Canyon  WHdsmess  Study  Area 

The  Bureau  of  Land  Management, 
Cedar  City  District,  is  proposing  to 
construct  six  segments  of  conventional 
steel  post  and  barbed  wire  fence  for  a 
total  distance  of  3.21  miles.  Four  of  the 
six  segments,  totaling  4.618  feet  are 
proposed  to  be  constructed  in  the  Mud 
Springs  Canyon  Wilderness  Study  Area 
(WSA).  This  WSA  is  located  east  and 
southeast  of  Henrieville.  Utah.  The 
location  of  the  proposed  fences  are  in  T. 
38  S.,  R.  1  W..  Section  12  SLB&M  and  T. 
38  S.,  R.  1  E.  Section  19  SLB&M.  Access 
to  install  those  fence  segments  within 
the  WSA  will  be  by  horseback  and  does 
not  involve  surface  distributing 
activities.  This  project  is  one  of  several 
needed  to  implement  the  Round  Valley 
Allotment  Management  Plan  which  will 
improve  range  and  watershed 
conditions  in  the  area. 

A  draft  Environmental  Assessment 
has  been  prepared  on  this  proposal  and 
is  now  available  for  public  review  and 
comment.  To  obtain  a  copy  of  this 
document  or  to  obtain  additional 
information  on  the  proposal,  contact 
Rex  Rowley,  Area  Management  at  the 
Bureau  of  Land  Management.  Kanab 
Resource  Area.  P.O.  Box  459,  Kanab, 
Utah  84741  or  telephone  at  801-644- 
2672.  Comments  should  be  submitted  by 
Jaruiary  20, 1986.  Comments  postmarked 
after  the  above  date  may  not  arrive  in 
time  to  be  considered  as  part  of  the 
decisionmaking  process  on  the  final 
Environmental  Assessment 

Dated:  December  B.  1985. 
Morgan  S.  Jensen, 

District  Manager. 

[PR  Doc.  85-29856  Filed  12-17-85;  &45  am] 
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Use  of  Hettcopters  and  Motortod 
Veltides  to  Gather  Wild  Horses; 
Hesring 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Elko  District:  Public  hearing  to 

discuss  the  use  of  helicopters  and 
motorized  vehicles  to  gather  wild  horses 
in  FY  1986. 

SUMMNARy:  In  accordance  with  Pub.  L. 
92-195  and  92-579.  this  notice  sets  fcvth 
the  public  hearing  date  to  discuss  the 
use  of  helicopters  and  motorized 
vehicles  to  gather  wild  horses  from  the 
Elko  District  during  FY  1966. 

DATE:  January  14, 1986  at  10:00  ajR. 


'^i6io 
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AOORCSS:  The  hearing  will  take  place  at 
the  Elko  District  Office.  3900  Idaho 
Street.  Box  8J1.  Else  .  Nevada  89801. 
Telephone  (702)  738-4071. 
SUPPLEMtNTARY  INFORMATION:  The  use 
of  helicopters  and  motorized  vehicles  to 
gather  horses  from  the  Antelope. 
Goshute,  Cherry  Creek,  and  Maverick- 
Medicine  herd  management  areas  will 
be  discussed. 

This  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  statements.  If  you  wish  to  make 
oral  comments,  please  contact  Rodney 
Harris  by  January  10. 1086.  Written 
statements  must  be  received  by  this 
date,  also,  for  further  information 
contact  Rodney  Harris,  District 
Manager,  P.O.  Box  831.  Elko,  Nevada 
89801,  telephone  (702)  738-4071. 
Rodney  Hanis, 
District  Manager. 

(FR  Doc.  85-»455  Filed  12-17-85:  8:45  amj 
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Minerals  Management  Service 

[FES  S5-49] 

Alaska  Offshore;  Availability  of  the 
Final  Environmental  Impact  Statement 
for  Proposed  Oil  and  Gas  Lease  Sale 
100  In  the  Norton  Basin 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Minerals  Management  Service 
has  prepared  a  final  environmental 
impact  statement  (EIS)  for  proposed  oil 
and  gas  Lease  Sale  100  in  the  Norton 
Basin. 

Single  copies  of  the  final  EIS  can  be 
obtained  from  the  Office  of  the  Regional 
Director,  Minerals  Managem>ent  Service. 
Alaska  Region.  P.O.  Box  101159, 
Anchorage,  Alaska  99510. 

Copies  of  the  final  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries:  Alaska  Federation  of 
Natives,  Suite  304, 1577  O  Street. 
Anchorage.  AK;  Anchor  Point  Public 
Library.  AnchorPoint,  AK;  Department 
of  the  Interior  Resource  Library,  Box  36, 
701  C  Street.  Anchorage,  AK;  Cordova 
Public  Library,  Box  472,  Cordova.  AK; 
Kenai  Community  Library.  Box  157. 
Kenia.  AK;  Elim  Learning  Center.  Elim. 
AK;  Haines  Public  Library,  P.O.  Box  36. 
Haines.  AK;  North  Star  Borough  Library. 
Fairbanks.  AK:  University  of  Alaska, 
Institute  of  Social  and  Economic 
Research  Library.  Fairbanks.  AK;  Homer 
Public  Library,  Box  356,  Homer,  AK:  Z.  J. 
Loussac  Public  Library.  427  F  Street, 
Anchorage.  AK;  Juneau  Memorial 
Library.  114  W.  4th  Street.  Juneau.  AK; 
Alaska  State  Library,  Documents 
Librarian,  Pouch  C.  Juneau.  AK: 


Ketchikan  Public  Library.  629  Dock 
Street.  Ketchikan.  AK;  Department  of 
Defense,  Army  Corps  of  Engineers 
Library.  P.O.  Box  7002.  Anchorage.  AK; 
Kodiak  Public  Library,  P.O.  Box  985. 
Kodiak.  AK;  Metlakatla  Extension 
Center.  Metlakatla.  AK:  Department  of 
the  Interior.  Bureau  of  Mines  Library. 
AF-F.O.  Center,  P.O.  Box  550,  Juneau. 
AK:  Petersburg  Extension  Center,  Box 
289,  Petersburg.  AK;  Seldovia  Public 
Library.  Drawer  D,  Seldovia,  AK; 
Seward  Community  Library,  Box  537, 
Seward,  AK;  University  of  Alaska 
Juneau  Library,  P.O.  Box  1447,  Juneau, 
AK;  Sitka  Community  Library,  Box  1090, 
Sitka,  AK;  Douglas  Public  Library.  Box 
469.  Douglas.  AK;  University  of  Alaska 
Anchorage  Library.  3211  Providence 
Drive.  Anchorage.  AK;  University  of 
Alaska  Elmer  E.  Rasmusson  Library. 
Fairbanks,  AK;  and  Wrangell  Extension 
Center,  Box  651.  Wrangell.  AK. 

Dated:  December  12, 1985. 
William  D.  B«thenberg. 
Director,  Minerals  Management  Service. 

Approved: 
Bruce  Blanchard, 

Director.  Environmental Pro/ect  Review. 
[FR  Doc.  29898  Filed  12-17-85:  8:45  am) 
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Minerals  Management  Service  Outer 
Continental  Shelf;  Development 
Operations  Coordination  Document, 
Conoco  Inc. 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Conoco  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0839,  Block  94, 
West  Delta  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle. 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  December  6, 1985. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  throught  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Tolbert;  Minerals 
Management  Service:  Gulf  of  Mexico 


OCS  Region:  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  10. 1985. 

John  L  Ranldn, 

Regional  Director,  Gulf  of  Mexico  OCS, 
Region. 

(FR  Doc.  85-29900  Filed  12-17-85;  8:45  am] 

NLUNO  CODE  4310-tm-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nomination  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  7, 1985.  Pursuant  to  S  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  signficance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
January  12. 1986. 

Carol  D.  Shull, 

Chief  of  Registration,  Notional  Register. 

CONNECTICUT 
Fairfield  County 

Greenwich.  United  States  Post  Office-     ' 
Green  wich  Main  Post  Office,  310  'J 

Greenwicli  Ave. 

FLORIDA 

Alachua  County 

Gainesville  vicinity.  Kanapaha.  8500  FL  24 

Brevard  County 

Cocoa.  Porcher  House,  434  Delannoy  Ave. 

Leon  County 

Tallahassee,  Martin,  Gov.  John-  W.,  House. 
1001  Govemer's  Dr. 
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Volusia  County. 

Dayfona  Beach.  Merchants  Bank  Building, 
252  S.  Beach  St. 

KENTUCKY 

Campbell  County. 

Bellevue,  Bellevue  High  School.  Washington 
&  Center  Sts. 

MASSACHUSETTS 

Norfolk  County 

Fox  bore,  Morse,  Amos,  House,  TJ  North  St. 

Worcester  County 

Auburn,  Stone,  Joseph,  House,  35  Stone  St. 

MISSOURI 

Jackson  County. 

Kansas  City.  Firestone  Building,  2001  Grand 
Ave. 

NORTH  CAROUNA 

Cabarrus  County  - 

Bethpage  vicinity.  Pressley,  Rev.  John  E., 
House.  N.  side  of  SR  1613.  .3  mi.  E.  of  SR 
1612 

Georgeville  vicinity.  Bost  Mill  Historic 
District,  N. «  S.  side  of  NC  200  off  US  601 

Mount  Pleasant.  First  Congregational  Church. 
Wade  ft  C  Sts. 

Rocky  River  vicinity.  Rocky  River 
Presbyterian  Church  Historic  District, 
Roughly  area  off  SR  1139.  SR  1139  ft  1136 
jet..  SW  side  of  SR  1156.  ft  NW  of  jet  SR 
1158*1139 

Suiry  County 

Mount  Airy,  Trinity  Episcopal  Church,  472  N. 
Main  St. 

OHIO 

Cuyahoga  County 

Brecksville.  Brecksville-Northfield  High 
Level  Bridge,  OH  82  and  Cuyahoga  River 
(also  in  Summit  County.  Northfield] 

Meigs  County 

Middleport.  Middleport  Public  Library,  178  S. 
Third  St. 

Muskingum  County 

Dresden.  Crescent  Hill,  44  W.  Fifth  St. 

Richland  County 

Bethlehem,  Sacred  Heart  of  Jesus  Churches, 
OH  61 

Wyandot  County 

Upper  Sandusky  vicinity,  Armstrong  Farm, 
1376  OH  199 

PUERTO  RICO 

Aredbo  County  ■    ' 

Arecibo,  Corregimiento  Plaza  Theater, 
Uaguerry  ft  Toribio  Pagan  Sts. 

SOUTH  CAROLINA 

Bamberg  County 

Cal  Smoak  Site  (38BM4J 

Greenwood  County 

Trapp  and  Chandler  Pottery  Site  (38  CN 169) 


Orangeburg  County 
Mack.  Alan.  Site  (380R67J 
TEXAS 
Williamson  County 

Georgetown.  Amoa,  Martin  C,  House 

(Georgetown  MRA),  1408  Olive 
Georgetown.  .Arnold— Torbet  House 

(Georgetown  MRA),  906  Pine 
Georgetown.  Atkinson  House  (Georgetown 

MRA),  911  Walnut 
Georgetown.  Belford  Historic  District 

(Georgetown  MRA),  Roughly  bounded  by 

University  Ave..  Main.  E.  Eighteenth,  ft 

Austin 
Georgetown.  Bowlen  House  (Georgetown 

MRA),  1405  Forest 
Georgetown.  Burcham  House  (Georgetown 

MRA),  1310  College 
Georgetown.  Casey  House  (Georgetown 

MRA),  705  E.  Third 
Georgetown.  Caswell  House  (Georgetown 

MRA).  207  E.  Ninth 
Georgetown.  Chesser — Morgan  House 

(Georgetown  MRA).  1202  E.  Fifteenth 
Georgetown.  Coffee.  J.  T.  House  (Georgetown 

MRA).  1403  James 
Georgetown.  Daughtrey,  E.M„  House 

(Georgetown  MRA).  1316  E.  University 
Georgetown.  Eosley.  S.A..  House 

(Georgetown  MRA).  1310  Olive 
Georgetown.  First  Methodist  Church 

(Georgetown  MRA).  410  E.  University 
Georgetown.  Fowler.  D.D.,  House 

(Georgetown  MRA),  1531  Ash 
Georgetown.  Grace  Episcopal  Church 

(Georgetown  MRA),  1314  E.  University 
Georgetown.  Harper— ChesserHouse 

(Georgetown  MRA).  1309  College 
Georgetown.  Harrell,  Moses.  House 

(Georgetown  MRA),  1001  Church      :. 
Georgetown,  Harris,  E.M..  House 

(Georgetown  MRA).  404  E.  Seventh 
Georgetown.  Hawnen,  A.  W.,  House 

(Georgetown  MRA),  1409  Olive 
Georgetown.  House  at  214  W.  University 

(Georgetown  MRA),  214  W.  University 
Georgetown.  House  at  801  West  (Georgetown 

MRA),  801  West 
Georgetown.  House  at  907  Pine  (Georgetown 

MRA).  907  Pine 
Georgetown,  Hyer,  DR.  Robert.  House 

(Georgetown  MRA).  904  Ash 
Georgetown.  Imhoff  House  (Georgetown 

MRA).  208  AusUn 
Georgetown.  Irvine,  George.  House 

(Georgetown  MRA).  409  E.  University 
Georgetown.  Johnson,  J.J.,  Farm  (Georgetown 

MRA),  Rabbit  Hill  Rd. 
Georgetown.  Lane — Riley  House 

(Georgetown  MRA),  1302  College  ^ 

Georgetown.  LeoAe,  Will  &  Mary,  House 

(Georgetown  MRA),  313  E.  Seventh 
Georgetown.  Leavell,  John,  House 

(Georgetown  MRA),  803  College 
Georgetown.  Lockett,  M.B.  and  Annie,  House 

(Georgetown  MRA).  811  E.  University 
Georgetown.  Love.  Frank  &  Mellie.  House 

(Georgetown  MRA).  1415  Ash 
Georgetown.  M.K.  T.  Bridge  (Georgetown 

MRA),  M.K.T.  tracks  over  San  Gabriel 

River  NE  of  Georgetown 
Georgetown,  Maliemson.  WJC.  and  Kate, 

House  (Georgetown  MRA),  1002  Ash 
Georgetown.  McKnight — Ebb  House 

(Georgetown  MRA),  503  W.  Eighteenth 


Georgetown.  McMurray  House  (Georgetown 

MRA),  611  Church 
Georgetown.  Miller — Ellyaon  House 

(Georgetown  MRA).  303  E  Ninth 
Georgetown.  Old  Georgetown  High  School 

(Georgetown  MRA),  507  E.  University 
Georgetown,  Paige — DeCrow — Weir  House 

(Georgetown  MRA).  1-35  and  SR  2243 
Georgetown,  A7f/7cA,  Woodson  &  Margaret, 

House  (Georgetown  MRA),  211  E.  Fifth 
Georgetown.  Pegues  House  (Georgetown 

MRA).  904  E.  University 
Georgetown.  Price.  R.H.  &  Martha,  House 

(Georgetown  MRA),  209  E  Tenth 
Georgetown.  Reedy,  JJi.,  House  (Georgetown 

MRA),  906  E.  University 
Georgetown.  Rouser  House  (Georgetown 

MRA),  602  Myrtle 
Georgetown,  Saint  John 's  Methodist  Church 

(Georgetown  MRA),  301  E.  University 
Georgetown.  Sansom — Schmalenbeck  House 

(Georgetown  MRA),  813  Church 
Georgetown.  Saxon  Motor  Car  Store 

(Georgetown  MRA),  316  E.  Sixth 
Georgetown,  Sillure,  A.  W.,  House 

(Georgetown  MRA),  1414  Ash 
Georgetown.  Stone,  Robert  and  Lula.  House 

(Georgetown  MRA).  1102  Ash 
Georgetowm,  Taylor— Cooper  House 

(Georgetown  MRA).  105  E.  Fifth 
Georgetown,  Vaden,  W.C  and  Kate.  House 

(Georgetown  MRA),  711  E-University 
Georgetown,  Wesley  Chapel  AME  Church 

(Georgetown  MRA),  506  W.  Fowth 
Georgetown,  Wilcox,  DJC.  Sr  Inez.  House 

(Georgetown  MRA).  1307  Olive 
Georgetown.  Wilco— Graves  House 

(Georgetown  MRA).  1403  OUve 
Georgetown,  Williamson  County  Courthouse 

Historic  District  (Boundary  Increase 

(Georgetown  MRA).  114—124  and  113  E. 

Eight  St  ■      -- 

WISCONSIN 
Milwaukee  County 

Milwaukee,  Abresch,  Charles,  House  (West 

Side  Area  MRA).  2128  )uneau  Ave. 
Milwaukee,  Calvary  Prtesbyterian  Church 

(West  Side  Area  MRA),  935  W.  Wisconsin 

Ave. 
Milwaukee,  Cook,  Thomas,  House  (West  Side 

Area  MRA).  853  N.  Seventeenth  St 
Milwaukee,  Dahinden,  Edward  J..  House 

(West  Side  Area  MRA).  3316  W.  Wisconsin 

Ave. 
Milwaukee.  Eagles  Club  (West  Side  Area 

MRA).  2401  W.  Wisconsin  Ave. 
Milwaukee.  Esbenshade.  Abraham  H.  House 

(West  Side  Area  MRA).  3119  W.  Wells  St 
Milwaukee.  Gesu  Church  (West  Side  Area 

MRA),  1145  W.  Wisconsin  Ave. 
Milwaukee.  Grand  A  venue  Congregational 

Church  (West  Side  Area  MRA).  2133  W. 

Wisconsin  Ave. 
Milwaukee.  Highland  Avenue  Methodist 

Church,  202A  W.  Highland  Ave. 
Milwaukee.  Hope  Parish  House  (West  Side 

Area  MRA).  1115  N.  Thirty-fifth  St 
Milwaukee.  Howie,  David  W.,  House  (West 

Side  Area  MRA).  3026  W.  Wells  St 
Milwaukee,  Johnson  Hall  (West  Side  Area 

MRA),  1121  W.  Wisconsin  Ave. 
Milwaukee.  Kilbum  A  venue  Row  House 

Historic  District  (West  Side  Area  MRA),  N. 
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Fourteenth  St„  W.  KUbount  Ave.,  and  N. 

Fifteenth  St. 
Milwaukee,  Kilbourv  Masonic  Temple  (West 

Side  Area  MRA/.  827  N.  Eleventh  St. 
Milwaukee.  Milwaukee  Normal  School- 
Milwaukee  Cir/s '  Trade  and  Technical 

High  School  I  West  Side  Area  MRA  J.  1820 

W.  WeUa  St 
Milwaukee.  Schlitz.  Victor.  House  (West  Side 

Area  MRA).  2004  W.  Highland  Ave. 
Milwaukee.  Schuster.  George.  House  Sr 

Carriage  Shed  (West  Side  Area  MRA). 

3209  W.  WelU  St. 
Milwaukee.  Second  Church  of  Christ 

Scientist  (West  Side  Area  MRA).  2722  W. 

Midland  Blvd. 
Milwaukee.  Sivyer.  Fred.  House  (West  Side 

Area  MRA).  761  N.  Twenty-fifth  St. 
Milwaukee.  St.  George  Melkite  Catholic 

Church  (West  Side  Area  MRA).  1617  W. 

Slate  St. 
Milwaukee.  Tripoli  Temple  (West  Side  Area 

MRA).  3000  W.  Wisconsin  Ave. 
Milwaukee.  Walker.  Harry  B..  House  (West 

Side  .\rea  MRA).  3130  W.  Wells  St. 
Milwaukee.  Zion  Rock  Missionary  Baptist 

Church  (West  Side  Area  MRA).  133«— 1340 

W.  luneau  Ave. 

Radne  County 

Racine.  Johnson.  Peter.  House.  1601  State  St. 

Rock  County 

lamesville.  Courthouse  Hill  Historic  District, 
Roughly  bounded  by  E.  Milwaukee  St^ 
Garfield  &  Oakland  Aves..  S.  Main  &  E. 
Court  Sts..  and  Parker  M. 

(FR  Doa  85-29841  Filed  12-17-85.  8:45  am] 
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Office  of  Stirface  Mining  Retiamation 
and  Enforcement 

Availability  of  Annual  Evaluation 
Reports  on  the  Administration  of  State 
Regulatory  and  At>andoned  Mine 
Lands  Programs  Under  the  Surface 
Mining  Control  and  Rectemation  Act  of 
1«77 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

interior. 

action:  Notice  of  availability. 


:  OSM  is  announcing  the 
availability  of  six  annual  evaluation 
reports  on  the  administration  of  State 
regulatory  and  abandoned  mine  lands 
(AML)  programs  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  six  repoils,  covering 
the  States  of  Indiana.  Iowa.  Kansas, 
Louisiana.  Missouri,  and  Oklahoma 
were  prepared  under  the  provisions  of 
OSM's  oversight  policy  and  have  been 
transmitted  to  Congress. 
AOOftESSCS:  See  "supplementary 
INFORMATION"  for  the  addresses  where 
copies  of  the  reports  may  be  obtained. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  W.  Abbs.  Chief,  Division  of  State 


Program  Assistance,  Office  of  Surface 

Mining.  1951  Constitution  Avenue.  NW.. 

Washington.  DC  20240;  Telephone:  (202) 

343-5351. 

SUPPI.EMCNTARV  INFORMATION:  Copies 

of  the  reports  are  available,  free  of 
charge,  at  the  respective  OSM  offices 
listed  below: 

Indiana:  Indianapolis  Field  Office. 
Office  of  Surface  Mining.  Federal 
Building  and  U.S.  Courthouse.  46  East 
Ohio  Street,  Room  520,  IndianapoUs. 
Indiana  46204. 

Iowa.  Kansas  and  Missouri:  Kansas 
City  Field  Office.  Office  of  Surface 
Mining.  1103  Grand  Avenue. 
Professional  Building.  Room  502,  Kansas 
City.  Missouri  64106. 

Louisiana  and  Oklahoma:  Tulsa  Field 
Office,  Office  of  Surface  Mining.  333 
West  4th  Street  Room  3432.  Tulsa. 
Oklahoma  74103. 

Background 

Under  Section  503  of  SMCRA.  a  State 
may  elect  to  assume  primary 
responsibility  for  regulating  surface  coal 
mining  and  reclamation  operations 
within  its  borders  by  submitting  a 
program  to  the  Secretary  of  the  Interior 
which  demonstrates  the  State's 
capability  to  carry  out  the  provisions  of 
SMCRA.  Once  the  Secretary  approves 
the  program,  the  State  is  granted 
primacy,  and  the  Federal  government 
assumes  a  monitoring  and  evaluation 
role.  Monitoring  of  the  State's 
administration  and  enforcement  of  its 
regulatory  and  AML  programs  is 
conducted  throughout  the  year.  The 
Field  Office  Directors  compile  and 
analyze  the  data  gathered  during  the 
evaluation  period  and  prepare  annual 
evaluation  reports  for  transmittal  to 
Congress. 

The  first  six  evaluation  reports  for  this 
year  (Illinois.  Kentucky,  Maryland, 
Mississippi.  Montana,  and  North 
Dakota)  were  completed  and  sent  to 
Congress  on  November  5. 1985.  These 
final  reports  were  made  publicly 
available  on  November  14. 1965  (50  FR 
47122).  Four  additional  evaluation 
reports  for  Alabama,  Alaska,  Ohio,  and 
Wyoming  were  completed  and  sent  to 
Congress  on  November  25. 1985,  and 
were  made  publicly  available  on 
November  29. 1985  (50  FR  49138).  Six 
additional  evaluation  reports  for 
Indiana.  Iowa.  Kansas.  Louisiana. 
Missouri  and  Oklahoma  were  completed 
and  sent  to  Congress  on  December  10. 
1985,  and  are  now  publicly  available.  As 
the  remaining  reports  are  completed, 
OSM  plans  to  make  them  available  also. 


Dated:  December  12, 1985. 
Brant  Wahk|uist 

Assistant  Director.  Program  Operations, 

Office  of  Surface  Mining. 

(FR  Doc  85-29925  Filed  12-17-85;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

(332-21t] 

Competithfe  Position  In  US.  Marlcets  of 
Certain  VegetalHes  Produced  In  the 
United  Statee  Great  Laites  States  and 
in  Canada 

AOENCv:  United  States  International 

Trade  Commission. 

action:  Institution  of  investigation. 

EFFECTIVE  DATE:  December  12, 1985. 
SUMMARY:  Following  receipt  of  a  request 
from  the  Subcommttee  on  Trade  of  the 
House  Committee  on  Ways  and  Means, 
the  Commission  has  instituted  on  its 
own  motion  investigation  No.  332-219 
under  section  332(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(b)),  for  the  purpose 
of  assessing  the  competitive  position  in 
U.S.  markets  of  certain  vegetable 
produced  in  the  U.S.  Great  Lakes  States 
and  in  Canada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tim  McCarty,  principal  analyst 
(telephone  202-274-1753]  or  Mr.  David  L. 
IngersolL  Chief,  Agriculture,  Fisheries, 
and  Forest  Products  Division  (telephone 
202-274-0068).  U.S.  International  Trade    • 
Commission.  Washington.  D.C.  20436. 

Background  and  Scope  of  Investigation 

The  Subcommittee  on  Trade 
specifically  asked  the  Commission  to 
provide: 

(A)  Background  information  on  each 
of  the  six  vegetables  in  the  Great  Lakes 
States  region,  including  levels  and 
trends  in  production,  share  of 
production  sold  in  the  fresh  market  or 
sold  for  processing,  and  the  number  of 
producers  for  all  uses  along  with  the 
nimiber  selling  to  fresh  market  outlets. 
Also,  a  discussion  of  the  relationship 
between  the  Great  Lakes  States 
production  of  the  six  vegetables  under 
study  and  the  U.S.  supplies  of  the  six 
vegetables  in  other  States  that  are 
marketed  during  the  same  season  as  the 
Great  Lakes  supplies: 

(B)  A  comparison  of  U.S.  and 
Canadian  tariffs,  surtaxes,  and  nontariff 
trade  regulations,  such  as  grading  and 
packaging  requirements,  plant  health 
regulations,  and  other  regulations  that 
apply  to  the  U.S. -Canada  trade  in  these 
six  vegetables; 
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(C)  A  discussion  of  the  level  and 
trends  in  production  of  the  six 
vegetables  in  the  Ontario  and  Quebec 
Provinces,  the  nature  of  the  imported 
Canadian  products,  the  degree  to  which 
such  products  are  like  or  directly 
competitive  with  the  regional  domestic 
products,  and  the  principal  U.S.  markets 
in  which  the  imported  Canadian 
products  are  sold; 

(D)  A  description  of  the  marketing 
channels  used  for  the  six  fresh-market 
vegetables  when  produced  in  the  region 
and  when  exported  from  Canada  to  the 
United  States; 

(E)  A  description  of  the  principal  price 
indicators  used  by  the  regional  domestic 
industry  for  their  fresh-market  sales,  the 
principal  wholesale  markets  where  the 
regional  production  is  sold,  and  the 
prices  for  the  regional  domestic  and 
Canadian  products  sold  competitively  in 
the  United  States; 

(F)  A  discussion  of  U.S.-Canada 
currency  exchange  rates  as  they  relate 
to  the  pricing  practices  of  the  imported 
vegetables;  and 

(G)  A  discussion  of  other  factors  of 
competition  between  regional  U.S.  and 
Canadian  suppliers,  including  a 
discussion  of  the  levels  and  trends  in 
U.S.  consumption,  U.S.  imports,  and  U.S. 
exports  during  the  regional  supply 
season. 

The  Committee  specified  that  the 
products  to  be  investigated  should  be 
cabbage,  carrots,  celery,  lettuce, 
radishes,  and  onions  (except  pearl 
onions  and  onions  with  tops  attached), 
which  are  &esh,  chilled,  or  frozen,  but 
not  reduced  in  size  or  otherwise 
prepared  or  preserved,  provided  for  in 
part  8A  of  Schedule  1  of  the  Tariff 
Schedules  of  the  United  States.  The 
Committee  asked  the  Conunission  to 
complete  its  study  by  March  31. 1986. 

Written  Submission 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked-"Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  received 
by  the  Commission  at  the  earliest 
practicable  date,  but  no  later  than 


January  31, 1986.  All  submissions  should 
be  addressed  to  the  Secretary  at  the 
Commission's  ofHce  in  Washingon,  D.C. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  724-0002. 

Issued:  December  12, 1985. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  85-29958  Filed  12-17-85;  8:45  am] 
aiujNacooc  Tuo-oa-n 

[Investioation  No.  731-TA-300 


Dynamic  Random  Accesa  Memoiy 
Samiconductora  (DRAM'a)  of  256 
Kilobita  and  Above  From  Japan; 
Antidumping  Invaatigation 

[Editorial  Note. — The  following  document 
should  have  appeared  in  the  issue  of 
Tuesday.  December  17. 1985.} 

AQENCV:  International  Trade 

Commission. 

action:  Institution  of  a  preliminary 

antidumping  investigation  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
300  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  horn  Japan  of  dynamic  random 
access  memory  semiconductors 
(ORAM'S)  having  a  memory  capacity  of 
256  kilobits  and  above,  of  both  the  N- 
channel  and  the  complementary  metal 
oxide  semiconductor  type,  whether  in 
the  form  of  processed  wafers, 
unmounted  die,  mounted  die,  or 
assembled  devices,  as  provided  for  in 
item  687.74  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  January  27, 1986. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  Part  201.  Subparts 
A  throu^  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  December  11, 1985. 


FOR  FURTHER  INFORMATION  CONTACT 

Ilene  Hersher  (202-523-4616).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

SUPPLEMENTARY  INTORMWTION 

Background 

This  investigation  is  being  instituted 
in  response  to  notification  from  the 
Department  of  Commerce  that  it  is  self- 
initiating  an  antidumping  investigation 
on  the  subject  products. 

Participation  in  die  Investigatioa 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  wiU  be 
referred  to  the  Chairwoman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  S  S  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  Ust),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Conference 

A  conference  is  scheduled  in 
connection  with  this  investigation  for 
9:30  a.m.  on  January  3, 1986.  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street  NW..  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Lynn 
Featherstone  (202-523-0242)  not  later 
than  December  31. 1985.  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
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duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  ■ulmiiMiofM 

Any  person  may  submit  to  the 
Commission  on  or  before  January  7, 
1986.  a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  Hied 
with  the  Secretary  to  the  Commission  in 
accordance  with  section  201.8  of  the 
rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information. "  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.8  of 
the  Commission's  rules  (19  CFR  201.6). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  Decxmber  IZ.  1985. 
Kenneth  R.  Mason. 
Secretary. 

(FTl  Doc.  85-29834  Filed  12-16-B5:  8:45  am| 
BMXINQCOOC  7030-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

iOock*!  Ho.  AB-55;  Sub-ISSi 

SeatKxard  System  Railroad,  Inc; 
Abandonment  Between  Suffolk  and 
College  Park  In  the  Cities  of 
Portsmoutti,  Suffolk,  and  Ctiesapcake. 
VA;  Findings 

This  Commission  has  issued  a 
certificate  authorizing  Seaboard  System 
Railroad.  Inc.,  to  abandon  its  18.61-mile 
rail  line  between  Suffolk  (milepost  AB- 
218.0)  and  Bruce  (milepost  AB-230.88) 
and  from  milepost  ABE-229.00  to 
milepost  ABE-234.73  near  College  Park. 
VA.  The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 


the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
James  H.  Bayne, 
Secretary. 
(FR  Doc.  85-29956  Filed  12-17-85:  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Quotas  for  Controlled  Substances  in 
Sctiedule  II  | 

Correction 

In  Fr  Doc.  85-23356  appearing  on  page 
40069  in  the  issue  of  Tuesday,  October  1. 
1985  make  the  following  correction  in 
the  the  table  appearing  in  the  third 
column: 

The  quota  for  meperidine  should  read 
"9.831.000". 

BILUNQ  CODE  1S0S-«t— ■ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (85-74)1 

Calendar  Year  1984  Report  of  Closed 
Meeting  Activities  of  Advfsory 
Committees 

AOENCV:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  public  availability  of 
reports. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 
the  NASA  advisory  committees  that 
held  closed  or  partially  closed  meetings 
in  1984,  consistent  with  the  policy  of  5 
U.S.C  552b(c),  have  prepared  reports  on 
activities  of  these  meetings,  copies  of 
the  reports  have  been  filed  and  are 
available  for  public  inspection  at  the 
Library  of  Congress,  Federal  Advisory 
Committee  Desk,  Washington,  DC  20540; 
and  the  National  Aeronautics  and  Space 
Administration,  Headquarters 
Information  Center,  Washington,  DC 
20546.  The  names  of  the  committees  are: 


NASA  Advisory  Council  (NAC),  NAC 
History  Advisory  Conunittee.  NAC  Life 
Sciences  Advisory  Committee,  and 
NASA  Wage  Committee. 

FOfi  FURTHER  INFORMATION  CONTACT: 

Mary  R.  Lippolis,  Code  M,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-2986). 

Ridiard  L.  Duiels. 

Deputy  Director.  Logistics  Management  and 

Information  Programs  Division.  Office  of 

Management 

December  11. 1985. 

(FR  Doc.  85-29859  Filed  12-17-85:  8:45  amj 

mXINQ  COOC  TSIO-Ot-M 


(Notice  (85-75)1 

NASA  Advisory  CouncH  (NAC),  Space 
and  Earth  Science  Advisory 
Committee  (SESAC);  Meeting 

AGENCV:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  CouncU,  Space  and 
Earth  Science  Advisory  Committee, 
Space  Station  Task  Force. 
date:  January  8-9, 1986,  8:30  a.m.  to  5:30 
p.m.,  and  January  10, 1988,  6:30  a.m.  to  3 
p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Lyndon  B. 
Johnson  Space  Center,  Building  1,  Room 
966.  Houston,  TX  7705a 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  S.  Sade,  Code  E.  NASA 
Headquarters,  Washington,  DC  20S46 

(202/453-1430). 

SUPPLEMENTARY  INFORMATION:  The 

Space  Station  Task  Force  was 
established  under  the  NAC  Space  and 
Earth  Science  Advisory  Committee  to 
counsel  NASA  on  plans  for  and  work  in 
progress  on  the  scientific  utilization  of 
the  new  capabilities  which  will  be 
afforded  by  the  Space  Station,  including 
the  relationship  of  these  plans  to  the 
existing  space  science  program.  This 
advice  includes  periodic  updates  of 
scientific  requirements  on  Space  Station 
hardware  and  operations  and 
interaction  with  contractors  during  the 
definition  phase  of  Space  Station 
development. 

This  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  (approximately  60  persons, 
including  Committee  members  and  other 
invited  participants).  Topics  under 
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discussion  at  this  meeting  will  include 
Space  Station  program  status, 
international  science  cooperation,  and 
the  draft  final  report. 
Type  of  meeting:  Open. 

Agenda 

January  8, 1986. 
6:30  a.m. — Welcome  and  General 

Overview. 
9  a.m. — Results  of  Recent  Reference 

Update  Review. 
10:30  a.m. — Status  of  Functional 

Allocations. 
11:30  a.m. — Prospects  of  International 

Participation. 

1  p.m. — NASA  Science  Operations 
Planning. 

2  p.m. — International  Science 
Cooperation. 

3:30  p.m. — Discussion  of  Draft  Final 

Report. 
5:30  p.m. — Adjourn. 
January  9, 1986 
8:30  a.m. — Significance  of  Human 

Medical  Research. 
10:15  a.m. — Discipline  Team  Meetings. 
1:30  p.m. — Interdisciplinary  Team 

Meetings. 
5:30  p.m. — Adjourn. 

January  10. 1986 
8:30  a.m. — Results  of  National 

Commission  on  Space. 
9:30  a.m. — Formulation  of 

Recommendations. 
1  p.m. — Discussion  with  Program 

Management. 

3  p.m. — Adjourn. 
Richard  L.  Dani«U, 

Deputy  Directory,  Logistics  Management  and 
Information  Programs  Division,  Office  of 
Management. 

December  9, 1985. 

(FR  Doc.  85-28860  Filed  12-17-65;  8:45  am] 

MLLmO  CODC  7S10-01-« 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Preservation; 
Renewal 

This  notice  is  published  in  accordance 
with  the  provisions  of  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  advises  of  the 
renewal  of  the  Advisory  Committee  on 
Preservation  for  a  two-year  period,  until 
December  3, 1987. 

The  Archivist  of  the  United  States  has 
determined  that  the  renewal  of  this 
advisory  committee  is  in  the  public 
interest  so  that  the  National  Archives 
has  up-to-date  information  on 
preservation  technologies  to  ensure  the 
preservation  of  permanently  valuable 
records  accessioned  into  the  National 
Archives. 


Dated:  Decemtier  11. 1985. 
Frank  G.  Burks, 

Acting  Archivist  of  the  United  States. 
|FR  Doc.  85-29897  Filed  12-17-85;  8:45  am] 
MLUNQ  COOC  7S1S-01-4I 


Records  Schedules 

agency:  Office  of  Records 
Administration,  National  Archives  and 
Records  Administration. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 
of  all  agency  records  schedules 
(requests  for  records  disposition 
authority)  whch  include  records 
proposed  for  disposal.  The  first  notice 
was  published  on  April  1, 1985.  Records 
alhedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  3303a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  February  18. 1986. 

ADDRESS:  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR),  National  Archives  and  Records 
Administration,  Washington.  DC  20408. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
Copies  of  the  schedules  are  also 
available  for  public  inspection  during 
the  comment  period  at  the  Office  of  the 
Federal  Register.  Room  8401. 1100  L 
Street,  NW.  Washington,  DC  20408. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  othor  media.  In 
order  to  control  the  accumulation  of 
records.  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future^se.  A  few  schedules  are 
comprehensive;  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 


one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 

The  monthly  public  notice  identifies 
the  Federal  agencies  and  their 
appropriate  subdivisions  requesting 
disposition  authority,  includes  a  control 
number  assigned  to  each  schedule,  and 
briefly  identifies  the  records  scheduled 
for  disposal.  The  complete  records 
schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Additional  information 
about  the  disposition  process  will  be 
furnished  with  each  copy  of  a  records 
schedule  requested. 

Schedules  Pending  Approval 

1.  Department  of  the  Air  Force. 
Directorate  of  Administration,  (Nl- 
AFU-65-17).  Mail  Acceptance  and 
Delivery  records. 

2.  Department  of  the  Air  Force, 
Directorate  of  Administration,  HQ 
USAF  (N1-AFU-8&-6).  Master  copies  of 
tests  and  annual  test  inventories. 

3.  Department  of  the  Air  Force, 
Directorate  of  Administration.  HQ 
USAF  (Nl-AFU-86-8).  Contractor 
performance  documentation  prepared 
by  Quality  Assurance  Evaluations. 

4.  Department  of  the  Air  Force, 
Directorate  of  Administration,  HQ 
USAF  (Nl-AFU-86-9).  Rejected 
unsolicited  proposals. 

5.  Department  of  the  Air  Force, 
Directorate  of  Administration.  HQ 
USAF  (Nl-AFU-86-12).  Three 
categories  of  support  agreements  and 
related  correspondence. 

6.  Department  of  the  Air  Force. 
Directorate  of  Administration,  HQ 
USAF  (Nl-AFU-86-14).  Occupational 
therapy  treatment  records. 

7.  Department  of  the  Air  Force.  U.S. 
Air  Force  Academy  (NCl-461-85-3). 
Final  grade  sheets  for  Academy  courses. 

8.  U.S.  Department  of  Agriculture, 
Forest  Service.  Area  Planning  and 
Development  (NCl-95-85-4).  Annual 
Forestry  Plans  of  Work  containing 
funding  needs  for  Resource, 
Conservation  and  Development  Program 
projects. 

9.  Department  of  the  Army,  Records 
Management  Operations  Office  (Nl- 
AU-86-7).  Documents  relating  to 
installation  and  maneuver  area  access 
roads. 

10.  Department  of  the  Army,  Records 
Management  Operations  Office  (Nl- 
AU-86-8).  Records  relating  to  passports 
and  visas  for  military  and  civilian 
personnel  and  their  dependents. 

11.  Department  of  the  Army,  Records 
Management  Operations  Office  (Nl- 
338-86-1).  Records  of  various  Army 
proving  grounds.  1940-1967,  including 
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routine  case  files,  correspondence, 
manuals,  and  publications  relating  to 
administrative  management.  Records 
with  reference  and  research  value  will 
be  accessioned  by  the  National 
Archives. 

12.  Department  of  Health  and  Human 
Services,  Social  Security 
Administration,  International  Program 
Service  Center  (Nl^7-e6-l).  Lists  of 
checks  issued  by  the  Treasury 
Department  to  beneflciaries  residing  in 
foreign  countries. 

13.  Department  of  Health  and  Human 
Services,  Public  Health  Service  (Nl-90- 
86-4).  Revision  to  standards  for 
destruction  of  Privacy  Act  reports  and 
administrative  files. 

14.  Panama  Canal  Commission  (ISIl- 
185-86-2).  Records  of  the  Panama  Canal 
Railroad  Company,  created  by  the  New 
York  Office.  Included  are  facilitative 
correspondence;  accounts,  ledgers, 
vouchers,  cancelled  bond  coupons,  and 
other  obsolete  financial  records; 
railroad,  freight,  traffic,  purchase,  and 
repair  orders;  copies  of  transmittals, 
duplicate  copies  of  annual  reports  and 
other  printed  records. 

15.  Office  of  Personnel  Management, 
Administrative  Group,  Information 
Systems  Plans  and  Policies  Division 
(NCl-146-88-6).  Civil  Service  retirement 
annuity  award  cards  used  to  record 
payment  information  for  annuitants  and 
survivor  annuitants. 

16.  Administrative  Office  of  the  U.S. 
Courts  (NCl-116-85-7).  FaciHtative 
correspondence  relating  to  legal  matters 
and  files  concerning  suits  brought 
against  judicial  officers  in  their  official 
capacity. 

Dated:  December  11. 1985. 
Frank  G.  Burke. 

Acting  Archivist  of  the  United  Slates. 

[re  Doc.  85-29861  Filed  12-17-85:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440  OL,  50-441  OLJ 

Cleveland  Electric  Illuminating 
Company  et  al.  (Perry  Nuclear  Power 
Plant,  Units  1  and  2)  Cancellation  of 
Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  December  10, 1985,  oral 
argument  on  the  pending  appeals  of 
interveners  Ohio  Citizens  for 
Responsible  Energy  and  Sunflower 
Alliance  from  the  Licensing  Board's 
September  3, 1985  Concluding  Partial 
Initial  Decision  on  Emergency  Planning, 
Hydrogen  Control  and  Diesel 


Generators  scheduled  for  December  19, 
1985  in  the  NRC  Public  Hearing  Room, 
Fifth  Floor,  East- West  Towers  Building, 
4350  East-West  Highway,  Bethesda. 
Maryland,  is  cancelled. 

Dated:  December  12, 1985. 

For  the  Appeal  Board. 
C  Jean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
(FR  Doc.  85-29951  Filed  12-17-85;  &45  am] 
BILUMQCOOC  7SMM)1-M 


[Docket  No.  50-412A1 

Duquesne  Light  Co.,  Toledo  Edison 
Co..  Ohio  Edison  Co.,  and  Cleveland 
Electric  Illuminating  Co.;  Receipt  of 
Antitrust  Information 

The  Duquesne  Light  Company  acting 
on  its  own  behalf  and  as  agent  for  the 
captioned  companies,  has  submitted 
additional  antitrust  information  in 
conjunction  with  the  application  for  an 
operating  license  for  a  pressurized  water 
reactor  known  as  Beaver  Valley,  Unit  2, 
located  approximately  twenty-two  miles 
northwest  of  Pittsburgh,  Pennsylvania 
on  the  southern  shore  of  the  Ohio  River 
in  Beaver  County.  Pennsylvania.  The 
data  submitted  contain  antitrust 
information  for  review  pursuant  to  NRC 
Regulatory  Guide  9.3  necessary  to 
determine  whether  there  have  been  any 
significant  changes  since  the  completion 
of  the  antitrust  review  at  the 
construction  permit  stage.  (These  data 
represent  an  updated  response  from  the 
applicants'  original  9.3  data  submission 
that  was  noticed  in  the  Federal  Register 
on  October  14, 1983 — Vol.  48.  No.  200. 
pg.  46905.) 

On  completion  of  a  staff  antitrust 
review,  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  will  issue  an 
initial  finding  as  to  whether  there  have 
been  "significant  changes"  under 
section  105c(2)  of  the  Atomic  Energy 
Act.  A  copy  of  this  finding  will  be 
published  in  the  Federal  Register  and 
will  be  sent  to  the  Washington,  DC  and 
local  public  document  rooms  and  to 
those  persons  providing  comments  or 
information  in  response  to  this  notice.  If 
the  initial  finding  concludes  that  there 
have  not  been  any  significant  changes, 
requests  for  reevaluation  may  be 
submitted  for  a  period  of  30  days  after 
the  date  of  the  Federal  Register  notice. 
The  results  of  any  reevaluation  that  are 
requested  will  be  published  in  the    • 
Federal  Register  and  copies  sent  to  the 
Washington,  DC  and  local'public 
document  rooms. 

A  copy  of  the  general  information 
portion  of  the  application  for  an 
operating  license  and  the  antitrust 
information  submitted  is  available  for 


public  examination  and  copying  for  a 
fee  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC  20555,  and  at  the  local 
public  document  room  at  the  B.F.  Jones 
Memorial  Library,  663  Franklin  Avenue, 
Aliquippa.  Pennsylvania  15001. 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  in  this  notice  or  who  wishes  to 
have  views  considered  with  respect  to 
significant  changes  related  to  antitrust 
matters  which  have  occurred  in  the 
applicants'  activities  since  the 
construction  permit  antitrust  review 
should  submit  such  requests  for 
information  or  views  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Planning 
&  Program  Analysis  Staff,  Office  of 
Nuclear  Reactor  Regulation,  on  or 
before  January  17, 1986. 

Dated  at  Bethesda,  Maryland  this  13th  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Jesse  L.  Funcbes, 

Director,  Planning  &  Program  Analysis  Staff. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  85-29954  Filed  12-17-65;  8:45  am) 
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[Docket  No.  50-3331 

Power  Authority  of  the  State  of  New 
York  (James  A.  FitzPatrick  Nuclear 
Power  Plant);  Order  Modifying  License 
Confirming  Additipnai  Licensee 
Commitments  on  Emergency 
Response  Capability 

I 

Power  Authority  of  the  State  of  New 
York  (the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-59 
which  authorizes  the  operation  of  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant  (the  facility)  at  steady  state 
reactor  power  levels  each  not  in  excess 
of  2436  megawatts  thermal.  The  facility 
is  a  boiling  water  reactor  located  in 
Oswego  County,  New  York. 

II 

Following  the  accident  at  Three  Mile 
Island  Unit  No.  2  (TMI-2)  on  March  28, 
1979,  the  Nuclear  Regulatory 
Commission  (NRC)  staff  developed  a 
number  of  proposed  requirements  to  be 
implemented  on  operation  reactors  and 
on  plants  under  construction.  These 
requirements  included  Operational 
Safety.  Siting  and  Design,  and 
Emergency  Preparedness  and  are 
intended  to  provide  substantial 
additional  protection  in  the  operating  of 
nuclear  facilities  and  significant 
upgrading  of  emergency  response 
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capability  based  on  the  experience  from 
the  accident  at  TMI-2  and  official 
studies  and  investigations  of  the 
accident.  The  requirements  are  set  forth 
in  NUREG-0737.  "Clarification  of  TMl 
Action  Requirements."  and  in 
Supplement  1  to  NUREG-0737. 
"Requirements  for  Emergency  Response 
Capability."  Among  these  requirements 
are  a  number  of  items  consisting  of 
emergency  response  facility  operability, 
emergency  procedure  implementation, 
addition  of  instrumentation,  possible 
control  room  design  modi^cations,  and 
specific  information  to  be  submitted. 

On  December  17, 1982,  a  letter 
(Generic  Letter  82-33)  was  sent  to  ail 
licensees  of  operating  reactors, 
applicants  for  operating  licenses,  and 
holders  of  construction  permits 
enclosing  Supplement  1  to  NUREG-0737. 
In  this  letter,  operating  reactor  licensees 
and  holders  of  construction  permits 
were  requested  to  fiunish  the  following 
information,  pursuant  to  10  CFR  50.54(0, 
no  later  than  April  15, 1983: 

(1)  A  proposed  schedule  for 
completing  each  of  the  basic 
requirements  for  the  items  identified  in 
Supplement  1  to  NUREG-0737,  and 

(2}  A  description  of  plans  for  phased 
implementation  and  integration  of 
emergency  response  activities  including 
training. 

UI 

The  licensee  responded  to  Generic 
Letter  82-33  by  letter  dated  April  15, 
1983  and  supplemented  their  response 
by  letters  dated  June  3a  1983  and 
August  24, 1985.  in  these  submittals,  the 
licensee  made  commitments  to  complete 
the  basic  requirements.  The  licensee's 
commitments  included  (1)  dates  for 
providing  required  submittals  to  the 
NRC,  (2)  dates  for  implementing  certain 
requirements,  and  (3)  a  schedule  for 
providing  implmentation  dates  for  other 
requirements.  The  staff  found  that  these 
dates  were  reasonable  and  achievable 
dates  for  meeting  the  Commission 
requirements  and  concluded  that  the 
schedule  proposed  by  the  licensee 
would  provide  timely  upgrading  of  the 
licensee's  emergency  response 
capability.  On  |une  12, 1984,  the  NRC 
issued  "Order  Confirming  Licensee 
Commitments  on  Emergency  Response 
Capability"  which  confirmed  the 
licensee's  commitments. 

IV 

The  June  12, 1984  Order  stated  that  for 
ttiose  requirements  for  which  the 


licensee  committed  to  a  schedule  for 
providing  implementation  dates,  those 
dates  would  be  reviewed,  negotiated 
and  confirmed  by  a  subsequent  order.  In 
conformance  with  the  milestones  in  the 
June  12. 1984  Order,  the  licensee,  by 
letter  dated  November  30, 1964, 
provided  completion  schedules  for  the 
following  requirements: 

1.  Safety  Parameter  Display  System 
(SPDS). 

lb.  SPDS  fully  operational  and 
operators  trained. 

3.  Regulatory  Guide  1.97 — ^Application 
to  Emergency  Response  Facilities. 

3b.  Implement  (installation  or 
upgrade]  requirements. 

5.  Emergency  Response  Facilities. 

5a.  Technical  Suppori  Center  fully 
functional. 

The  staff  reviewed  the  licensee's 
November  30, 1984  letter  and  discussed 
the  dates  with  the  licensee.  As  a  result 
of  these  discussions,  the  licensee 
provided  certain  revised  dates  by  letters 
date  June  14  and  June  28. 1985.  The 
attached  Table  summarizing  the 
licensee's  scheduler  commitments  for 
the  above  items  was  developed  by  the 
NRC  from  the  information  provided  by 
the  licensee. 

The  NRC  fmds  that  these  dates  are 
reasonable  and  achievable  dates  for 
meeting  the  Commission  requirements. 
The  NRC  staff  concludes  that  the 
schedule  proposed  by  the  licensee  will 
provide  timely  upgrading  of  the 
licensee's  emergency  response 
capability. 

In  view  of  the  foregoing,  I  have 
determined  that  the  implementation  of 
the  licensee's  commitments  are  required 
in  the  interest  of  the  public  health  and 
safety  and  should,  therefore,  be 
confirmed  by  an  immediately  effective 
Order. 


Accordingly,  pursuant  to  sections  103, 


leii,  leio,  and  182  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  50.  it  is  hereby 
ordered,  effective  immediately,  that 
facility  Operating  License  No.  DPR-59  is 
modified  to  provide  that  the  licensee 
shall: 

Implement  the  specific  items 
described  in  the  Attachment  to  this 
order  in  the  manner  described  in  the 
licensee's  submittal  noted  in  Section  IV 
herein  no  later  than  the  dates  in  the 
Attachment. 

Extension  of  time  for  completing  these 
items  may  be  granted  by  the  Director. 
Division  of  BWR  Licensing,  for  good 
cause. 

VI 

The  licensee  or  any  person  with  an 
adversely  affected  interest  may  request 
a  hearing  on  this  Order  within  20  day 
of  the  date  of  publication  of  this  Orda- 
in the  Federal  Register.  Any  request  for 
a  hearing  should  be  addressed  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  A  copy 
should  be  sent  to  the  Executive  Legal 
Director  at  the  same  address.  A  request 
for  hearing  shall  not  stay  in  the 
immediate  effectiveness  of  this  order. 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
such  hearing. 

If  a  hearing  is  held  concerning  this 
Order,  the  issue  to  be  considered  at  the 
hearing  shall  be  whether  the  licensee 
should  comply  with  the  requirements  set 
forth  in  Section  V  of  this  order. 

Dated  in  Bethesda,  Maryland  this  11th  day 
of  December  1985. 
For  the  Nuclear  Regulatory  Commission. 

Robert  M.  Bcmero, 

Director,  Division  of  BWR  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 
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Bl-Weekly  Notice;  Applications  and 
AfTMndments  To  Operating  Ucanses 
involving  No  Significant  Hazards 
Considsratlons 

L  Background 

Pursuant  to  Ihiblic  Law  (Pub.  L.)  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission]  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Commission  to  pubish  notice 
of  any  amendments  issued,  or  proposed 
to  be  issued,  under  a  new  provision  of 
section  189  of  the  Act.  This  provision 
grants  the  Commission  the  authority  to 
issue  and  make  immediately  effective 
any  amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  include  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  which  was 
published  on  December  4. 1985  (50  FR 
49779).  through  December  9, 1985. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 


Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 

Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

By  January  17, 1986,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Hie  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  Hied  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speciHcally  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
e^ect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 


reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  Hnal  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The     . 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
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Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Branch  Chief]:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  Tilings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company  et  al.. 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  1, 
Maricopa  County,  Arizona 

Date  of  amendment  request:  October 
16, 1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
paragraph  2.C.(6)  of  the  Palo  Verde  Unit 
1  license  to  allow  an  extension  of  time, 
from  November  30. 1985  to  March  30. 
1988,  for  the  completion  of  the 
environmental  qualification  of  the 
hydrogen  recombiner  equipment. 

The  change  to  the  license  condition 
has  been  requested  because  the 
licensees  do  not  expect  to  complete  the 
environmental  qualiHcation  testing  and 
documentation  for  two  hydrogen 
recombiners  before  November  30, 1985 
due  to  circumstances  beyond  their 
control  By  letter  dated  September  30. 
1985  the  licensees  requested  that  the 
Commission  grant  an  extension  beyond 
the  November  30, 1985  deadline  which  is 


stated  in  license  condition  2.C.(6).  to 
March  30, 1986,  for  the  qualiHcation  of 
this  equipment.  The  Commission  has 
approved  the  request,  by  its  letter  to  the 
licensees  dated  November  18, 1985  and 
the  approval  of  the  request  will  be 
reflected  in  a  change  to  license 
condition  2.C.(6).  On  October  16, 1985. 
the  licensees  submitted  a  request  for  a 
license  amendment  for  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  the  amendment  request 
follows: 

Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

No  change  is  involved  to  the  design 
bases  or  criteria  of  the  equipment  in 
•  question.  The  amendment  does  not, 
therefore,  signiHcantly  increase  the 
probability  or  consequences  of  an 
accident. 

Standard  2 — Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  From 
Any  Accident  Previously  Evaluated 

The  proposed  amendment  does  not 
vary  or  affect  any  plant  operating 
condition  or  parameter.  For  these 
reasons,  the  NRC  staff  has  determined 
that  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Standard 3 — Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  requested  amendment  does  not 
change  the  qualification  parameters  or 
standards,  the  equipment  operability 
requirements,  or  the  design  bases  for  the 
equipment  of  the  plant.  It  would  only 
allow  the  licensees  an  extension  of  time 
to  determine  that  the  equipment  in 
question  meets  those  standards  and 
bases.  For  the  reasons  stated  above,  the 
NRC  staff  has  determined  that  the 


change  does  not  involve  a  significant 
reduction  in  any  margins  of  safety. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  change  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business,  Science  and  Technology 
department.  12  East  McDowell  Road. 
Phoenix,  Arizona  65004. 

Attorney  for  licensees:  Mr.  Arther  C 
Gehr.  Snell  &  Wilmer,  3100  Valley 
Center.  Phoenix.  Arizona  85007. 

NRC  Branch  Chief  George  W. 
Knighton. 

Arizona  Public  Service  Company  et  aL, 
Docket  Nos.  STN  50-528  and  STN  50- 
529.  Palo  Verde  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Maricopa 
County,  Arizona  Date  of  Amendment 
Request:  November  19, 1985 

Decription  of  amendment  request  The 
proposed  amendment  would  allow  a  one 
time  change  to  Technical  Specification 
3.6.4.2  for  each  unit.  March  30. 1986.  to 
complete  the  installation  of 
environmentally  qualified  hydrogen 
recombiner  equipment. 

The  change  has  been  requested  to 
exclude  the  provisions  of  Technical 
Specification  3.0.4  from  Technical 
Specification  3.6.4.2  during  the  period  of 
time  (not  to  exceed  March  30, 1986)  that 
the  modifications  to  the  hydrogen 
recombiners  are  being  performed  to 
install  environmentally  qualified 
equipment.  The  one-time  change  woud 
allow  implementation  of  the 
requirements  of  10  CFR  50.49  without 
impacting  plant  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:     • 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  ho  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  of  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  the  amendment  request 
follows: 
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Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

No  change  is  involved  to  the  design 
bases  or  criteria  of  the  hydrogen 
recombiner  equipment.  In  addition,  if  the 
requested  one-time  Technical 
Specification  change  is  used  to  restart 
the  plant  during  the  time  that  the 
modifications  are  being  made  to  the 
hydrogen  recombiner.  operation  of  the 
plant  will  be  in  conformance  with 
Technical  Specification  3.S.4.2  for 
continued  operation.  The  amendment 
does  not.  therefore,  significantly 
increase  the  probability  or 
consequences  of  an  accident. 

Standard  2— Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  From 
Any  Accident  Previously  Evaluated 

The  proposed  amendment  does  nof 
very  or  affect  any  plant  operating 
condition  or  parameter.  For  these 
reasons,  the  NRC  sta^  has  determined 
that  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Standard  S^lnvolve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  requested  amendment  does  not 
change  the  design  bases  for  the 
equipment  or  the  plant.  It  would  only 
allow  the  licensees  time  to  modity  the 
equipment  in  question  to  meet  the 
requirements  of  10  CFR  50.59  without 
impacting  plant  operations.  For  the 
reasons  stated  above,  the  NRC  staff  has 
determined  that  the  change  does  not 
involve  a  significant  reduction  in  any 
margins  of  safety. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  change  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business,  Science  and  Technology 
Department.  12  East  McDowell  Road. 
Phoenix.  Arizona  85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr,  Snell  Wilmer,  3100  Valley  Center, 
Phoenix.  Arizona  85007. 

NRC  Director  George  W.  Knighton. 

Duke  Power  Company  et  al..  Docket 
No.  50-413,  Catawba  Nuclear  Station, 
Unit  No.  1,  York  County.  Sotith  Carolina 

Date  of  amendment  request-  July  22, 
1985  as  suplemented  September  11, 1985. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Catawba  Nuclear  Station.  Unit  1, 
Technical  Specifications  (TS)  to 
increase  the  allowed  out-of-service 


times  for  Reactor  Trip  System  (RTS) 
channels.  The  changes  would  revise 
Table  3.3-1  for  the  following  channels: 

1.  Power  Range  Neutron  Flux. 

2.  Overtemperature  Delta-T. 

3.  Overpower  Delta-T. 

4.  Pressurizer  Pressure-Low. 

5.  Pressurizer  Pressure-High. 

6.  Pressurizer  Water  Level-High. 

7.  Reactor  Coolant  Flow-Low. 

8.  Steam  Generator  Water  Level-Low- 
Low. 

9.  Reactor  Coolant  Pumps- 
Undervoltage. 

10.  Reactor  Coolant  Pumps- 
Underfrequency. 

11.  Turbine  Trip. 

For  thse  channels,  the  changes  would: 
(IJ  Increase  the  time  an  inoperable 
channel  may  be  maintained  in  an 
untripped  condition  from  one  hour  to  six 
hours,  and  (2)  increase  the  time  an 
inoperable  channel  may  be  bypassed  to 
allow  testing  of  another  chaimel  in  the 
same  function  from  two  hours  to  four      * 
hours  (or  increase  the  time  for  channel 
test  in  the  bypass  mode  with  the 
inoperable  channel  tripped).  A  third 
change  which  does  not  require  a  change 
to  the  TS  but  is  related  to  these  changes, 
would  result  in  changes  to  plant 
procedures  to  provide  for  routine  testing 
of  these  channels  in  a  bypassed 
condition. 

These  changes  are  three  of  the  four 
changes  proposed  by  WCAP-10271  and 
Supplement  1  and  approved  as  part  of 
the  NRC's  Safety  Evaluation  Report 
dated  February  21. 1985.  A  fourth 
change  discussed  in  WCAP-10271  arid 
the  SER  would  decrease  the  surveillance 
frequency  for  TRS  analog  channel 
operational  tests  from  once  per  month  to 
once  per  quarter.  This  foiu-th  change  is 
not  currently  being  proposed  for 
Catawba,  Unit  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
example  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  Commission 
has  reviewed  the  licensee's  request  for 
the  above  amendment  and  has 
determined  that  should  this  request  be 
implemented,  it  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  bases  for  these 
conclusions  follow: 

CRITERION  l^-Opeiation  of 
Catawba.  Unit  1  in  accordance  with  the 
proposed  license  amendment  would  not 


involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  affect  the 
Reactor  Trip  System  (RTS).  the  system 
which  monitors  reactor  system 
conditions  and  scrams  the  reactor  when 
those  conditions  reach  or  are  outside  a 
predetermined  allowable  envelope. 

Scramming  the  reactor  stops  the 
fission  process  by  rapidly  inserting 
control  rods.  Failure  of  the  RTS  system 
can  lead  to  a  transient  or  accident 
without  a  scram.  While  such  events  are 
not  a  design  basis  accident,  the 
probability  and  consequences  of  such  a 
situation  have  been  analyzed.  The 
accident  sequences  which  describe  such 
situations  are  referred  to  as  Anticipated 
Transients  Without  Scram  (ATWS). 

For  design  basis  accidents,  the  RTS 
will  successfully  scram  the  reactor 
because  the  system  meets  the  single 
failure  criteria.  The  proposed  changes 
do  not  affect  the  way  in  which  the 
system  meets  the  single  failure  criteria. 

The  proposed  changes  would  not 
change  the  analyzed  consequences  of  an 
ATWS  since  those  consequences  are 
based  on  an  assumed  failure  of  the  RTS 
to  stop  the  fission  process.  The  proposed 
changes  would  not  change  this  assumed 
failure. 

The  proposed  changes  do  not 
significantly  increase  the  probability  of 
an  RTS  failure.  WCAP-10271  and 
Supplement  1  evaluated  the  increases  in 
ATWS  probability  for  the  four  changes 
proposed  by  WCAP-10271  on  a  generic 
basis.  Sensitivity  analyses  were  used  to 
examine  the  effects  of  each  of  the  four 
changes.  WCAP-10271  concluded  that 
the  changes  in  probability  were  very 
small.  For  Catawba,  only  three  of  the 
four  changes  addressed  in  WCAP-10271 
are  being  requested — those  related  to 
maintenance  time,  test  time  and  testing 
in  bypass.  The  change  in  test  interval  is 
not  being  proposed  for  Catawba.  The 
change  related  to  testing  in  bypass  does 
not  require  a  change  in  Technical- 
Specifications  for  Catawba. 

In  its  February  21, 1985  Safety 
Evaluation  Report  addressing  WCAP- 
10271,  the  NRC  also  concluded  that  the 
increase  in  probability  of  RTS  failure 
due  to  the  four  proposed  changes  was 
very  small  and  not  significant. 

The  sensitivity  analyses  demonstrate 
that  some  increased  probability  is 
associated  with  each  of  the  changes. 
However,  the  overall  probability  for  all 
four  of  the  changes  proposed  by  WCAP- 
10271  was  judged  by  the  NRC  not  to  be 
significant  The  proposed  subset  of  three 
changes  would  result  in  a  smaller 
increase  in  probability  than  all  four 
WCAP-10271  changes.  Therefore,  the 
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increased  probability  associated  with 
the  three  changes  proposed  for 
Catawba,  Unit  1,  would  also  not  be 
signiflcant. 

Criterion  2 — The  proposed  license 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  four  changes  proposed  in  WCAP- 
10271  affect  only  the  amount  of  time 
during  which  individual  RTS  channels 
may  be  unavailable  and  the  frequency 
of  testing  of  the  RTS  channels.  The 
Technical  Specifications  presently  allow 
the  unavailability  of  individual  channels 
for  short  periods  of  time.  Changes  in  the 
allowed  unavailability  times  and  test 
intervals  do  not  create  a  new  failure 
mechanism;  they  only  affect  the 
probability  of  that  failure  as  discussed 
under  Criterion  1.  As  explained  under 
Criterion  1,  failures  of  the  RTS  have 
been  analyzed. 

Since  none  of  the  changes  proposed 
by  WCAP-10271  create  new  failure 
mechanisms,  the  changes  proposed  for 
Catawba,  Unit  1  (which  are  a  subset  of 
the  WCAP-10271  changes)  would  not 
create  new  failure  mechanisms. 

Criterion  3 — The'  proposed  license 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  do  not  alter 
any  safety  Hmits  or  limiting  safety 
system  settings,  nor  do  the  changes 
reduce  the  requirements  for  the  number 
of  operable  RTS  channels. 

As  explained  above  under  Criteria  1 
and  2,  the  changes  proposed  by  WCAP- 
10271  only  affect  the  test  intervals  and 
allowed  unavailable  times  for  the  RTS 
channels,  and  the  increase  in  the 
probability  of  RTS  failure  due  to  the 
proposed  changes  is  not  significant.  In 
the  February  21. 1985  SER  the  NRC 
concluded  that  the  resultant  increase  in 
the  overall  plant  risk  of  core  damage 
was  not  significant. 

Since  the  changes  proposed  for 
Catawba  are  a  subset  of  the  WCAP- 
10271  proposal,  the  resultant  increase  in 
overall  plant  core  damage  risk  would  be 
smaller  than  the  increase  for  the  four 
WCAP-10271  changes.  Therefore,  the 
overall  reduction  in  plant  margin  of 
safety  is  not  significant  for  the  three 
changes  proposed  for  Catawba. 

Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

LocaJ  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina, 
29730. 

Attorney  for  licensee:  Mr.  William  L. 
Porter.  Esq.,  Duke  Power  Company,  P.  O. 


Box  33189.  Charlotte,  North  Carolina, 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 

Duke  Power  Company,  et.  al..  Docket 
No.  50-413,  Catawba  Nuclear  Station. 
Unit  1,  York  County.  South  Carolina 

Date  of  amendment  request-  July  31, 
1985. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
surveillance  requirement  4.8.1.1.2a.4  of 
Technical  Specification  3/4.ai,  "A.C. 
Sources,"  relative  to  the  diesel  generator 
surveillance  testing. 

On  July  2, 1984,  the  NRC  issued 
Generic  Letter  No.  84-15  entitled 
"Proposed  Staff  Actions  to  Improve  and 
Maintain  Diesel  Generator  Reliability." 
The  generic  letter  requested  licenses  to 
review  the  reliability  of  their  diesel 
generators  based  on  surveillance  test 
data,  to  review  their  programs 
concerning  diesel  generator  surveillance 
testing,  and  to  determine  their  plans  for 
attaining  and  maintaining  certain  diesel 
generator  reliability  goals.  By  letter 
dated  July  31, 1985,  Duke  Power 
Company  requested  several  changes  to 
the  Technical  SpeciHcations  related  to 
the  diesel  generators.  One  of  the 
changes  requested,  in  response  to  the 
generic  letter,  is  to  reduce  the  diesel 
generator  cold  fast  starts.  The  other 
changes  requested  by  the  licensee's 
letter  of  July  31, 1985,  are  outside  the 
scope  of  this  notice. 

The  proposed  revision  is  based  on  the 
Typical  Technical  SpeciHcation 
provided  as  an  Attachment  to  Enclosure 
1  of  Generic  Letter  84-15.  The  proposed 
revision  would  reduce  the  number  and 
severity  of  diesel  generator  cold  fast 
starts,  thereby  decreasing  engine  wear 
and  increasing  reliability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (48  FR  14870]  of  actions  likely 
to  involve  no  signi^cant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
viewed  the  licensee's  request  for  the 
above  amendment  and  determined  that 
should  this  request  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  change  is  a 
reduction  in  frequency  and  severity  of 
diesel  generator  test  starts  which  would 
result  in  less  wear  and  stress  on  engine 
parts.  This  would  decrease  the 
probability  of  an  accident  due  to  failure 
of  engine  parts,  and  the  consequences  of 
an  accident  would  not  change.  Also,  it 
would  not  (2)  create  the  possibility  of  a 


new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  design  and  function  of  the 
diesel  generators  would  not  be  changed. 
Finally,  it  would  not  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety  because  there  would  be  no 
change  in  diesel  generator  automatic 
response  times  or  emergency  loads  from 
those  used  in  the  accident  analyses. 
Accordingly,  the  Commission  proposes 
to  determine  that  this  change  does  not 
involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  York  County  Library,  138  Black 
Street,  Rock  Hill.  South  Carolina  29730. 

Attorney  for  licensee:  Mr.  William  L 
Porter,  Diike  Power  Company.  P.O.  Box 
3318a  Charlotte,  North  Carolina  28242. 

NRC  Project  Director  B.J. 
Youngblood. 

Duke  Power  Company.  Docket  Nos.  59- 
369  and  50-370.  Mcquiie  Nuclear 
Station.  Units  1  and  Z,  Mecklenbuig 
County.  North  Carolina 

Date  of  Amendment  Request  April  25, 
1985. 

Description  of  Amendment  Request- 
The  proposed  amendment  would  change 
the  record  retention  period  in  Technical 
Specification  6.10  for  records  of  quality 
assurance  activities  required  by  the  QA 
Manual.  Specification  6.10.2i  presently 
requires  that  these  records  be  retained 
for  the  duration  of  the  Operating 
License.  The  proposed  change  would 
substitute  a  new  Specification  6.10.3 
requiring  that  these  records  be  retained 
for  the  period  specified  by  ANSI 
N45.2.9-1974,  "Requirements  for 
Collection,  Storage,  and  Maintenance  of 
Quality  Assurance  Records  for  Nuclear 
Power  Plants". 

Basis  for  proposed  no  significant 
hazards  consideration:  ANSI  N45.2.9- 
1974  provides  a  list  of  the  various  types 
of  QA  records  and  divides  them  into 
"Lifetime"  and  "Nonpermanent" 
categories  for  retention  period  purposes. 
For  each  record  type  in  the 
"Nonpermanent"  category,  ANSI 
N45.2.9-1974  designates  a  specific 
minimum  retention  period  ranging  from 
0  to  6  years.  As  stated  in  Regulatory 
Guide  1.88,  the  requirements  and 
guidelines  for  collection,  storage  and 
maintenance  of  quality  assurance 
records  that  are  included  in  ANSI 
N45.2.9-1974  are  acceptable  to  the  NRC 
staff  and  provide  an  adequate  basis  for 
complying  with  the  pertinent  quality 
assurance  requirements  forAppendix  B 
to  10  CFR  Part  50. 

The  Comission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether 
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license  amendments  involve  significant 
hazards  considerations  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  (i)  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  relates  to  administrative 
changes  to  the  technical  specifications. 
The  change  in  this  case  involves  only 
the  substitution  of  a  more  specific  and 
more  appropriate  requirement  for  QA 
records  retention  pursuant  to  a  standard 
accepted  by  the  NRC  staff.  Because  this 
substitution  would  not  shorten  the 
retention  period  for  those  types  of  QA 
records  which  the  Commission  has 
determined  should  be  retained  for  the 
plant  lifetime,  and  does  appropriately 
recognize  that  some  of  the  QA  record 
t>'pes  have  limited  significance  and  may 
be  retained  for  lesser  periods,  the 
proposed  change  has  no  adverse  impact 
pn  safety  and  matches  the  example. 

Therefore,  the  Commission  proposes 
to  determine  that  this  request  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  P.O.  Box  33189. 
422  South  Church  Street.  Charlotte. 
North  Carobna  28242. 

NRC  Project  Director  B.J. 
Youngblood. 

Duke  Power  Company  at  al.,  Docket 
Nos.  50-389  and  50-370.  McGuire 
Nuclear  Station,  Units  1  and  2. 
Meckienbwg  County.  North  Carolina 

Date  of  amendment  request:  July  22. 
1985  as  supplemented  September  11, 
1985. 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
the  McGuire  Nuclear  Station,  Units  1 
and  2.  Technical  Specifications  (TS)  to 
increase  the  allowed  out-of-service 
times  for  Reactor  Trip  System  (RTS) 
channels.  The  changes  would  revise 
Table  3.3-1  for  the  following  channels: 

1.  Power  Range  Neutron  Flux. 

2.  Overtemperature  Delta-T. 

3.  Overpower  Delta-T. 

4.  Pressurizer  Pressure-Low. 

5.  Pressurizer  Pressure-High. 

6.  Pressurizer  Water  Level-High. 

7.  Reactor  Coolant  Flow-Low. 

8.  Steam  Generator  Water  Level-Low- 
Low. 

9.  Reactor  Coolant  Pumps- 
Undervoltage. 

10.  Reactor  Coolant  Pumps- 
Underfrequency. 

11.  Turbine  Trip. 

For  these  channels,  the  changes 
would:  (1)  increase  the  time  an 
inoperable  channel  may  be  maintained 


in  an  unthpped  condition  from  one  hour 
to  six  hours,  and  (2)  increase  the  time  an 
inoperable  channel  may  be  bypassed  to 
allow  testing  of  another  channel  in  the 
same  function  from  two  hours  to  four 
hours  (or  increase  the  time  for  channel 
test  in  the  bypass  mode  with  the 
inoperable  channel  tripped).  A  third 
change  which  does  not  require  a  change 
to  the  TS  but  is  related  to  these  changes, 
would  result  in  changes  to  plant 
procedures  to  provide  for  routine  testing 
of  these  channels  in  a  bjrpassed 
condition. 

These  changes  are  three  of  the  four 
changes  proposed  by  WCAP-10271  and 
Supplement  1  and  approved  as  part  of 
the  NRC's  Safety  Evaluation  Report 
dated  February  21. 1985.  A  fourth 
change  discussed  in  WCAP-10271  and 
the  SER  would  decrease  the  surveillance 
frequency  for  RTS  analog  channel 
operational  tests  from  once  per  month  to 
once  per  quarter.  This  fourth  change  is 
not  currently  being  proposed  for 
McGuire.  Units  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  actions  likely 
to  involve  no  significant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  Commission 
has  reviewed  the  licensee's  request  for 
the  above  amendments  and  has 
determined  that  should  this  request  be 
implemented,  it  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  bases  for  these 
conclusions  follow: 

Criterion  1 — Operation  of  McGuire. 
Units  1  and  2  in  accordance  with  the 
proposed  license  amendments  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  affect  the 
Reactor  Trip  System  (RTS).  the  system 
which  monitors  reactor  system 
conditions  and  scrams  the  reactor  when 
those  conditions  reach  or  are  outside  a 
predetermined  allowable  envelope. 
Scramming  the  reactor  stops  the  fission 
process  by  rapidly  inserting  control 
rods.  Failure  of  the  RTS  system  can  lead 
to  a  transient  or  accident  without  a 
scram.  While  such  events  are  not  a 
design  basis  accident,  the  probability 
and  consequences  of  such  a  situation 
have  been  analyzed.  The  accident 
sequences  which  describe  such 
situations  are  referred  to  as  Anticipated 
Transients  Without  Scram  (ATWS). 


For  design  basis  accidents,  the  RTS 
will  successfully  scram  the  reactor 
because  the  system  meets  the  single 
failure  criteria.  The  proposed  changes 
do  not  affect  the  way  in  which  the 
system  meets  the  single  failure  criteria. 

The  proposed  changes  would  not 
change  the  analyzed  consequences  of  an 
ATl/VS  since  those  consequences  are 
based  on  an  assumed  failure  of  the  RTS 
to  stop  the  fission  process.  The  proposed 
changes  would  not  change  this  assumed 
failure. 

The  proposed  changes  do  not 
significantly  increase  the  probability  of 
an  RTS  failure.  WCAP-10271  and 
Supplement  1  evaluated  the  increases  in 
ATWS  probability  for  the  four  changes 
proposed  by  WCAP-10271  on  a  generic 
basis.  Sensitivity  analyses  were  used  to 
examine  the  effects  of  each  of  the  four 
changes.  WCAP-10271  concluded  that 
the  changes  in  probability  were  very 
small.  For  McGuire,  only  three  of  the 
four  changes  addressed  in  WCAP-10271 
are  being  requested — those  related  to 
maintenance  time,  test  time  and  testing 
in  bypass.  The  change  in  test  interval  is 
not  being  proposed  for  McGuire.  The 
change  related  to  testing  in  bypass  does 
not  require  a  change  in  Technical 
Specifications  for  McGuire. 

In  its  February  21,  1985  Safety 
Evaluation  Report  addressing  WCAP- 
10271.  the  NRC  also  concluded  that  the 
increase  in  probability  of  RTS  failure 
due  to  the  four  proposed  changes  was 
very  small  and  not  significant. 

The  sensitivity  analyses  demonstrate 
that  some  increased  probability  is 
associated  with  each  of  the  changes. 
However,  the  overall  probability  for  all 
four  of  the  changes  proposed  by  WCAP- 
10271  was  judged  by  the  NRC  not  to  be 
significant.  The  proposed  subset  of  three 
changes  would  result  in  a  small  increase 
in  probability  than  all  four  WCAP-10271 
changes. 

Therefore,  the  increased  probability 
associated  with  the  three  changes 
proposed  for  McGuire,  Units  1  and  2. 
would  also  not  be  significant. 

Criterion  2 — The  proposed  license 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  four  changes  proposed  in  WCAP- 
10271  affect  only  the  amount  of  time 
during  which  individual  RTS  channels 
may  be  unavailable  and  the  frequency 
of  testing  of  the  RTS  channels.  The 
Technical  Specifications  presently  allow 
the  unavailability  of  individual  channels 
for  short  periods  of  time.  Changes  in  the 
allowed  unavailability  times  and  test 
intervals  do  not  create  a  new  failure 
mechanism:  they  only  affect  the 
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probability  of  that  failure  as  discussed 
under  Criterion  1.  As  explained  under 
Criterion  1.  failures  of  the  RTS  have 
been  anlyzed. 

Since  none  of  the  changes  proposed 
by  WCAP-10271  create  new  failure 
mechanisms,  the  changes  proposed  for 
McGuire.  Units  1  and  2  (which  are  a 
subset  of  the  WCAP-10271  changes) 
would  not  create  new  failure 
mechanisms. 

Criterion  3 — The  proposed  license 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  do  not  alter 
any  safety  limits  or  limiting  safety 
system  settings,  nor  do  the  changes 
reduce  the  requirements  for  the  number 
of  operable  RTS  channels. 

As  explained  above  under  Criteria  1 
and  2,  the  changes  proposed  by  WCAP- 
10271  only  affect  the  test  intervals  and 
allowed  unavailable  times  for  the  RTS 
channels,  and  the  increase  in  the 
probability  of  RTS  failure  due  to  the 
proposed  changes  is  not  significant  In 
the  February  21. 1985  SER  the  NRC 
concluded  that  the  resultant  increase  in 
the  overall  plant  risk  of  core  damage 
was  not  significant. 

Since  the  changes  proposed  for 
McGuire  are  a  subset  of  the  WCAP- 
10271  proposal,  the  resultant  increase  in 
overall  plant  core  damage  risk  would  be 
smaller  than  the  increase  for  the  four 
WCAP-10271  changes.  Therefore,  the 
overall  reduction  in  plant  margin  of 
safety  is  not  significant  for  the  three 
change*  proposed  for  McGuire. 

Accordingly,  the  Commission 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte.  North 
Carolina  28242. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  P.O.  Box  33189, 
Chariotte  (UNCC  Station).  North 
Carolina.  28223. 

NRC  Project  Director  B.J. 
Youngblood. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County.  New 
Jersey 

Date  of  amendment  request:  Juhe  4. 
1985. 

Description  of  amendment  request- 
Requests  approval  of  an  amendment  to 
the  license  which  would  extend  the  date 
imposed  by  Order  of  March  14, 1983.  to 
fully  implement  NUREG-0737  Item 
IILD.3.4.  Control  Room  Habitability, 
from  the  Cycle  11  Refueling  outage  to 
the  Cycle  12  refueling  outage. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
By  a  Confirmatory  Order  dated  March 
14, 1983,  the  licensee  is  required  to  have 
the  NUREG-0737  Item  III.D.3.4.  Control 
Room  Habitability.  fully  implemented 
before  the  restart  from  the  Cycle  11 
Refueling  outage.  This  outage  is 
presently  scheduled  to  begin  April  12. 
1986.  The  licensee  has  requested  by  its 
letter  dated  June  4. 1985,  postponement 
of  some  Item  II.D.3.4  requirements  to 
Cycle  12  Refueling  outage.  The  Cycle  12 
outage  is  expected  in  1988. 

The  requirements  to  be  deferred  to  in 
the  Cycle  12  outage  to  fully  implement 
Control  Room  Habitability  are  the 
following:  Ij  perform  a  single  failure 
analysis  of  the  control  room  ventilation 
system  and  provide  remedial  measures. 

2)  assess  existing  diesel  generator 
capability  to  provide  back  up  power  to 
the  control  room  ventilation  system  and 

3)  meet  the  beta  skin  dose  limits  with 
the  final  control  room  ventilation  system 
design.  Requirements  to  complete  these 
items  during  the  Cycle  12  outage  rather 
than  the  Cycle  11  outage,  would  be 
added  to  the  license. 

The  Control  Room  envelope  consists 
of  the  control  room  panel  area,  the  Shift 
Supervisor's  office,  toilet  room,  kitchen, 
and  Cable  Spreading  Rooms.  Normal 
ventilation  is  provided  by  a  system 
utilizing  one  supply  fan  with  steam  coils 
for  heating  and  a  three-stage 
refrigeration  unit  for  cooling.  The  ability 
to  recirculate  air  is  provided,  with 
recirculation  varying  from  0  to  100 
percent. 

The  system  is  normally  operated  to 
maintain  room  air  at  75  degrees  F.  Under 
normal  operation  of  the  tuH)ine 
generator  unit,  the  system  cools  during 
winter  and  summer.  Heat  to  maintain  70 
degrees  F.  in  these  areas  is  anticipated 
to  be  required  only  during  the  winter 
when  the  turbine  generator  is  not 
operating. 

An  emergency  mode  is  provided  for 
operation  with  100  percent  outside  air  to 
prevent  the  recirculation  of  smoke  in  the 
Control  Room  and  to  clear  the  area  of 
smoke  and  fumes.  As  required  by  the 
Oyster  Creek  Fire  Hazards  Analysis,  the 
system  was  modified  to  prevent  smoke 
from  other  areas  from  entering  the 
Control  Room. 

Major  components  of  the  system  are 
the  air  conditioning  unit  and  the  two 
heating  coils. 

An  analysis  of  Control  Room  shielding 
has  been  performed.  As  a  result  of  this 
study,  one  significant  source 
contributing  to  an  elevated  radiation 
dose  rate  in  the  Control  Room  has  been 
identified.  This  source  is  the  core  spray 
booster  pump  suction  and  dischai^ge 
piping  located  at  El.  51 '3'  in  the  Reactor 


Building.  A  shadow  shield  has  been 
installed  in  the  Reactor  Building  to 
reduce  the  Control  Room  dose  to  below 
the  10  CFR  Part  50,  Appendix  A,  General 
Design  Criterion  19  limit. 

Control  Room  Habitability  is  not  an 
initiator  of  an  accident  previously 
analyzed;  therefore,  this  action  does  not 
change  the  probability  of  an  accident 
previously  evaluated.  The  staff  has 
determined  that  the  licensee  has  met 
General  Design  Criterion  19,  Control 
Room,  of  Appendix  A  to  10  CFR  Part  50 
including  the  beta  skin  dose.  The  issue 
of  toxic  gases  that  may  be  introduced 
into  the  control  room  is  under  review  by 
the  staff  and  will  be  resolved  on  the 
schedule  in  the  Confirmatory  Order 
dated  March  14. 1983.  This  is  without 
the  control  room  ventilation  meeting 
single  failure  and  backup  power 
because  the  control  room  ventilation  has 
no  filters  to  reduce  the  radioactivity  or 
toxic  gases  introduced  in  the  control 
room  during  an  accident  Therefore,  the 
proposed  action  is  not  a  significant 
reduction  in  a  margin  of  safety.  The 
control  room  operators  have  time  to 
manually  close  dampers  to  isolate  the 
control  room  and  to  provide  heating  or 
cooling  to  the  control  room  from  other 
sources  if  needed  so  that  the  proposed 
action  does  not  signiHcantly  increase 
the  consequences  of  a  previously 
evaluated  accident  or  create  ■  new  or 
different  kind  of  accident 

Therefore,  based  on  the  above, 
operation  of  Oyster  Creek  with  these 
deferments  1)  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident  2)  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed  and  3)  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Because  the  licensee's  request 
meets  the  above  three  criteria  in  10  CFR 
50.92(c),  the  staff,  dierefore,  proposes  to 
determine  that  the  licensee's  proposed 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge.  Esquire,  Shaw,  Pittman. 
Potts,  and  Trowbridge.  1800  M  Street 
NW.  Washington,  DC  20038. 

NRC  Branch  Chief:  John  A.  Zwolinski. 

GPU  Nudear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  amendment  request-  October 
11. 1985. 


BEST  COPY  AVAILABLE 
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Description  of  amendment  request: 
Request  approval  for  an  Appendix  A 
Technical  Specifications  (TS)  change  to 
Item  B.I.  Reactor  Isolation,  of  Table 
3.1.1,  Protective  Instrumentation 
Requirements,  to  allow  the  low-low 
reactor  water  level  protective 
instrumentation  to  be  inoperable  in  the 
shutdown  reactor  mode  and,  under 
certain  conditions,  the  Main  Steam  Line 
Isolation  Valves  and  Isolation 
Condenser  valves  are  not  required  to  be 
closed  or  the  reactor  is  not  required  to 
be  in  the  cold  shutdown  condition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
Standards  in  10  CFR  50.92  by  providing 
certain  examples  (April  6, 1983.  48  FR 
14870).  Example  (ii)  of  amendments  not 
likely  to  involve  significant  hazards 
considerations  is  a  change  that 
constitutes  an  additioinal  limitation, 
restriction,  or  control  not  persently 
included  in  the  TS.  The  licensee  has 
requested  in  its  application  to  revise  the 
existing  TS  requirement  that  the  low- 
low  reactor  water  level  instrumentation 
channels  be  operable  in  the  shutdown 
reactor  mode  or,  if  it  is  not,  close  the 
Main  Steam  Line  Isolation  Valves  and 
close  the  Isolation  Condenser  vent 
valves  or  place  the  reactor  in  the  cold 
shutdown  condition.  This  requirement  is 
for  reactor  isolation  for  which  this 
instrumentation  would  monitor  the 
reactor  water  level  for  the  case  of 
draining  of  the  reactor  vessel  due  to 
inadvertent  plant  operation  or  an 
accident.  The  instrumentation  would  act 
at  low-low  reactor  water  level  {-(-86 
inches  above  the  top  of  the  active  fuel) 
to  actuate  the  following  Engineered 
Safety  Feature  responses: 

1.  Core  spray  initiation. 

2.  Containment  spray  initiation. 

3.  Reactor  isolation. 

4.  Containment  isolation. 

5.  Recirculation  pump  trip. 

6.  Isolation  condenser  initiation. 

7.  Standby  Gas  Treatment  initiation. 

8.  Annunciators 

9.  Reactor  Water  Cleanup  System 
isolation. 

10.  Shutdown  System  isolation. 

11.  Reactor  Building  Closed  Cooling 
Water  to  Drywell  isolation. 

12.  Air/Nitrogen  to  Drywell  isolation. 

13.  Emergency  Diesel  Generator 
startup. 

With  the  proposed  TS,  this 
instrumentation  would  not  be  required 
'o  be  operable  when  secondary 
containment  is  not  required  to  be 
.-naintained  or  when  the  conditions  of  TS 
3.5.B.l.a,b,c  and  d  are  met.  The 
conditions  of  TS  3.5.B.l.a,b,c  and  d  are 
the  following: 


1.  The  reactor  is  subscritical, 

2.  The  copre  reactivity  shall  be  limited 
such  that  the  core  could  be  made 
subcritical  at  any  time  during  the 
operating  cycle  with  the  strongest 
operable  control  rod  fully  withdrawn 
and  all  other  operable  rods  fully 
inserted. 

3.  The  reactor  is  in  cold  shutdown, 

4.  The' reactor  vessel  head  or  the 
drywell  head  are  in  place,  and 

5.  No  work  is  being  performed  on  the 
reactor  or  its  connected  systems  in  the 
Reactor  Building  which  could  result  in 
inadvertent  releases  of  radioactive 
material. 

If  this  instrumentation  is  inoperable, 
the  licensee's  proposed  change  requires 
that  the  reactor  water  level  will  be 
monitored  during  these  periods  of 
inoperability.  There  are  five  different 
types  of  reactor  water  level  indication  in 
the  control  room.  The  instrumentation 
involved  in  this  action  is  only  one  of 
these  five  types  that  provide  indication 
in  the  control  room.  Therefore,  with  the 
loss  through  inoperability  of  the  low-low 
reactor  water  level  instrumentation 
channels,  the  control  room  operators 
have  other  indication  available.  One  of 
these  other  types  has  an  alarm  in  the 
control  room  at  low  level  (-f  147  inches 
above  the  top  of  the  active  fuel).  This 
alarm  would  alert  the  operators  at  -Hl47 
inches  and  the  operators  would 
manually  actuate  the  same  systems  if 
level  indication  dropped  to  -t-86  inches 
or  low-low  level  which  would  have  been 
actuated  by  the  instrumentation  if  it 
were  operable. 

One  of  the  several  conditions  that 
must  be  met  in  the  licensee's  proposed 
action  is  that  the  reactor  must  be  in  cold 
shutdown.  This  is,  in  fact,  the  same 
action  required  in  the  existing  TS  if  this 
instrumentation  is  inoperable.  Having 
the  reactor  in  the  cold  shutdown  is  by 
itself  sufficient  to  meet  the  action 
required  in  Item  B.l,  Reactor  Isolation, 
of  Table  3.1.1  for  inoperable  low-low 
reactor  water  level  instrumentation.  In 
addition  to  this  condition,  the  licensee 
proposes  other  conditions  which  should 
reduce  the  possibility  of  inadvertent 
draining  of  the  reactor  vessel  in  the 
shutdown  reactor  mode  and  requires,  in 
addition,  that  control  room  operators 
monitor  the  reactor  water  level  on  other 
water  level  instrumentation  in  the 
control  room. 

Based  on  the  above,  the  staff 
concludes  that  the  licensee  has 
proposed  additional  restrictions  and 
controls  not  presently  included  in  the  TS 
and  is  consistent  with  example  (ii)  of  the 
Commission's  guidance.  Therefore,  the 
staff  proposes  to  determine  that  the 
requested  action  would  not  involve  a 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New  ' 
Jersey  08753. 

Attorney  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw,  Pittman. 
Potts,  and  Trowbridge,  1800  M  Street 
NW..  Washington,  DC  20036. 

NRC  Project  Director:  John  A. 
Zwolinski. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Dote  of  amendment  request: 
November  7, 1985. 

Description  of  amendment  request: 
Requests  approval  of  changes  to  the 
Appendix  A  Technical  Specifications 
(TS)  pertaining  to  (1)  the  minimum 
amount  of  diesel  fuel  in  the  standby 
diesel  generator  fuel  tank  and  (2)  the 
facility  licensed  reactor  operator  staffing 
requirements.  The  first  change  would 
decrease  the  minimum  amount  of  diesel 
fuel  in  the  tank  from  14,500  gallons  to 
14,000  gallons  in  TS  3.7.C.4  and  revise 
the  Bases  for  this  TS.  The  second 
change  would  revise  the  facility  staffing 
requirements  in  TS  Section  6.2.2  for  the 
minimum  number  of  licensed  operators 
in  the  control  room  during  the  various 
modes  of  reactor  operation.  It  would 
add  requirements  on  the  minimum 
number  of  licensed  senior  operators  and 
revise  the  existing  requirements  on  the 
number  of  licensed  operators  to 
specifically  allow  more  such  operators 
in  the  control  room. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  issued  Technical  Specification 
Amendment  60  on  February  3, 1982.  This 
revised  the  staffs  calculation  of  the 
expected  consumption  of  diesel 
generator  fuel  oil  for  a  3  day  running 
period.  The  requirements  on  the  licensee 
were  that  the  Oyster  Creek  site  had  to 
have  a  minimum  supply  of  diesel  fuel  to 
run  one  diesel  for  3  days  continuously. 
The  Safety  Evaluation  for  Amendment 
60  revised  the  minimum  amount  of 
diesel  fuel  expected  to  be  consumed  in 
the  3  days  from  14,230  gallons  to  12,480 
gallons.  This  amount  was  revised  by 
adding  Security  System  loads  to  and 
removing  the  Reactor  Building  Closed 
Cooling  Water  pump  and  Service  Water 
pump  loads  from  the  emergency  diesel 
generator.  This  12,480  gallons  of  fuel  is 
for  the  worst  case  considered  by  the 
staff  in  the  Safety  Evaluation  for 
Amendment  60.  This  12.480  gallons  is 
less  than  the  licensee's  proposed 
minimum  amount  of  14,000.  As  indicated 
in  Amendment  18  dated  December  30, 
1976,  there  are  numerous  sources  of 
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diesel  fuel  which  can  be  obtained  within 
6  to  12  hours  and  the  heating  boiler  fuel 
in  a  75.000  gallon  tank  on  the  site  could 
also  be  used. 

The  licensee's  proposed  reduction  in 
the  minimum  amount  of  diesel  fuel 
onsite  in  the  standby  diesel  generator 
fuel  tank  is  to  provide  sufficent  margin 
above  the  TS  limit  to  provide  for 
operating  flexibility.  As  reported  by  the 
licensee,  in  Oyster  Creek  Licensee  Event 
Report,  LER  84-001,  the  potential  exists 
for  overfilling  and  underfilling  the  Diesel 
Generator  Fuel  Oil  Tank.  The  current  TS 
required  capacity  is  14,500  gallons  and 
the  maximum  capacity  of  the  tank  is 
14.986  gallons.  When  the  diesel 
generator  test  is  run,  the  fuel 
comsumption  is  approximately  200 
gallons  for  a  1-hour  test  In  addition,  the 
day  tank  (capacity  130  gallons)  at  the 
diesel  generator  may  be  partially  full  at 
the  start  of  the  test  and  may  require 
approximately  100  gallons  to  fill  after 
the  diesel  generator  is  started. 
Therefore,  about  300  gallons  in  excess  of 
the  14.500  gallon  minimum  may  be 
required  before  the  test  is  started  to 
ensure  that  the  TS  requirement  is  met 
during  and  after  the  tests  and  the 
maximum  capacity  of  the  tank  provides 
insufTicient  margin  above  the  TS  limit 
for  minimum  fuel  capacity  and, 
therefore,  does  not  allow  sufficient 
operating  flexibility. 

The  proposed  action  of  reducing  the 
minimum  amount  of  diesel  fuel  required 
onsite  does  not  increase  the  probability 
of  an  accident  previously  analyzed  or 
create  the  possibility  of  a  new  or 
different  accident.  The  hazards  of 
having  diesel  fuel  onsite  and  Are 
protection  hazards  have  been  analyzed 
by  the  staff  and  the  staff  has  required  a 
minimum  amount  of  diesel  fuel  to  be 
onsite.  Reducing  the  minimum  amount 
specified  in  TS  3.7.C4  does  not  remove 
diiesel  fuel  from  the  site  nor  does  it 
intit>duce  diesel  fuel  to  the  site: 
therefore,  it  does  not  change  the 
proability  of  an  accident  previously 
analyzed  nor  does  it-  create  a  new  or 
different  accident  from  those  previously 
analyzed.  Because  the  licensee  is 
proposing  to  reduce  the  minimum 
amount  of  diesel  generator  fuel  required 
in  the  TS,  the  proposed  action  may 
reduce  the  consequences  of  an  accident 
but  because  the  licensee  may  store 
diesel  fuel  in  the  standby  diesel 
generator  fuel  tank  at  the  maximum 
possible  amount,  the  proposed  action 
wil]  not  increase  the  consequences  of  an 
accident  previously  evaluated.  The 
licensee's  proposed  action  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  because  the  proposed 
minimum  amount  of  diesel  fuel  is  greater 


than  the  minimum  amount  required  by 
the  staff.  Thus,  this  change  meets  the 
three  criteria  in  10  CFR  Part  50.g2(c)  and 
does  not  involve  significant  hazards 
considerations. 

For  the  second  change,  the  licensee 
has  also  proposed  to  revise  the  facility 
staffing  requirements  in  TS  Section  6.2.2. 
for  the  minimum  number  of  licensed 
operators  in  the  control  room.  The  TS 
are  being  revised  to  be  in  accordance 
with  the  licensed  operator  staffing 
requirements  in  10  CFR  50.54(m)(2).  The 
station  has  bfeen  operating  in 
accordance  with  these  Commission 
regulations  since  January .1, 1984,  as 
required;  but  the  TS  have  not  been 
revised  to  reflect  these  requirements. 
The  proposed  change  adds  requirements 
on  the  minimum  number  of  licensed 
senior  operators  and  revises  an  existing 
requirement  on  the  number  of  licensed 
operators  to  state  "At  least  two  licensed 
reactor  operators  shall.  .  .  ."  instead  of 
'Two  licensed  reactor  operators 
shall.  .  .  ." 

.Tlie  second  proposed  change  is  an 
administrative  change  to  the  TS  to 
achieve  consistency  between  the  TS  and 
the  Commission's  Regulations.  It  is  also 
an  additional  requirement  not  presently 
included  in  the  "TS.  Thus,  this  change  is 
encompassed  by  the  Commission's 
examples  (i)  and  (ii)  provided  in  48  FR 
14870  of  actions  not  likely  to  involve 
significant  hazards  considerations. 

Based  on  the  above  discussion  on  the 
two  proposed  actions,  the  staff, 
therefore,  proposed  to  determine  that 
the  requested  actions  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River,  New 
Jersey  08753. 

A  ttomey  for  licensee:  G.F. 
Trowbridge,  Esquire,  Shaw.  Pittman, 
Potts,  and  Trowbridge,  1800  M  Street 
NW..  Washington,  DC  20038. 

NRC  Project  Director.  John  A. 
Zwolinski. 

IniBana  and  Michigan  Electric  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County.  Mihigan 

Date  of  amendment  request- 
November  4, 1965. 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  "Technical  Specifications  by  adding 
provisions  for  the  containment  hydrogen 
monitor  in  response  to  the  requirements 
of  NUREG-0737  following  the  Three 
Mile  Island  accident. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 


standards  for  making  a  no  significant 
hazards  consideration  determination  by 
providing  certain  examples  (48  FR 
14870).  One  of  the  examples  is  "(ii)  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example  a  more 
stringent  surveillance  requirement"  The 
proposed  Technical  Specifications  add 
limiting  conditions  of  operation  and 
surveillance  requirements  on  the 
containment  hydrogen  monitor  pursuant 
to  a  Commission  request  in  Generic 
Letter  83-37  dated  November  1. 1963. 
Therefore,  the  Commission  proposes 
that  the  changes  would  fall  into  the 
category  of  a  no  significant  hazard 
consideration  determination  as  it 
contains  additional  limitations  or 
controls. 

Local  Public  Document  Room 
location:  Maude  Reston  Palenske 
Memorial  Library.  500  Market  Street  SL 
Joseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Shaw,  Pittman.  Potts 
and  Trowbridge.  1800  M  Street  NW„ 
Washington,  DC  20038. 

NRC  Branch  Chief  Steven  A.  Varga. 

Long  Island  Lighting  Company.  Docket 
Na  50-322,  Shoreham  Nuclear  Power 
Station.  Suffolk  County,  New  Yotk 

Date  of  amendment  request: 
November  16. 1985  and  December  9. 
1985. 

Description  of  amendment  request 
The  proposed  amendment  would  (1) 
revise  the  footnote  to  Technical 
Specification  paragraph  4.4.3.1. C,  on 
page  3/4  4-9,  from  "*Not  required  if 
containment  is  closed  and  inerted."  to 
*Not  required  if  containment  is  closed," 
and  (2)  revise  Technical  Specification  3/ 
4.3.7.9  to  reflect  changers  in  the  number 
and  type  of  plant  fire  detectors. 

Tlie  licensee  as  requested  the  change 
to  the  footnote  on  page  3/4  4-«  to  reflect 
the  fact  that,  during  the  power  ascension 
test  program  (PATP).  the  Shoreham 
containment  will  be  closed,  but  may  be 
inerted.  As  this  condition  is  currently 
worded,  the  licensee  would  have  to 
make  a  monthly  entry  into  the 
containment  to  perform  the  surveillance 
inspection  required  by  paragraph 
4.4.3.1. C  if  the  containment  is  not 
inerted.  the  plant  would  have  to  be 
shutdown,  or  at  the  very  least,  power 
would  have  to  be  severely  reduced,  to 
allow  personnel  entry  for  this  test,  and, 
as  a  result  completion  of  the  PATP 
would  be  delayed. 

The  change  to  the  number  and  type  of 
the  Are  detectors  is  required  because  of 
modifications  performed  as  a  result  of 
inspection  50-322/84-46,  to  bring  the  fire 
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protection  system  into  compliance  with 
National  Fire  Protection  A^isociatiun 
INFPA)  standards  72D  and  72F^ 

Bojis  for  proposed  no  s/snif/cant 
fiazonfs  consideration  tifterniination: 
T!i>r  Commission  has  provided 
sl:indards  for  determining^  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideralions  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  wold  not:  (1)  Involve  a 
signiricant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  these  amendment  requests 
follows: 

Standard  1 — Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

Containment  Surveillance 

The  proposed  change  relates  to  a 
surveillance  inspection  for  the  primary 
containment  air  cooler  condensate  flow 
instruments,  the  intent  of  the  current 
surveillance  requirement  footnote  is  to 
recognized  that  the  test  cannot  be  run 
without  personnel  access  to  the 
containment.  The  proposed  change 
would  clarify  the  footnote  in  recognition 
of  the  fact  that,  during  the  PATP.  the 
containment  may  be  closed  for  long 
periods,  but  may  not  be  inerted.  This 
clarification  would  not  significantly 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  because  it  changes  nothing 
about  the  instrument  in  question,  except 
the  conditions  under  which  it  is  required 
to  be  tested. 

Fire  Detectors 

The  proposed  change  would  reflect  an 
increase  in  the  number  of  fire  detectors 
in  the  plant.  This  change  reduces  the 
probability  that  a  fire  will  not  be 
detected  and  extinguished  before  it  can 
cause  significant  damage. 

Standard  2 — Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  From 
Any  Accident  Previously  Evaluated 

The  requested  amendment  does  not 
physically  alter  the  condensate  flow 
instrument  in  any  way.  It  docs  not 
modify  any  setpoints  or  change  any 
plant  operating  conditions  or 
parameters.  For  these  reasons,  the  NRC 
staff  has  determined  that  the  proposed 


changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 
Similarly,  the  installation  of  the 
additional  Tire  detectors  does  not  create 
the  possibility  of  a  new  or  different  king 
of  accident.  It  only  serves  to  better  alert 
the  operators  if  a  fire  were  to  occur. 

Standard  3 — Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 
Containment  Surveillance 

The  condensate  flow  instrument  does 
not  perform  any  automatic  function.  It 
only  monitors  liquid  condensate  flow 
from  the  primary  containment  air 
coolers.  The  proposed  change  would  not 
reduce  the  operability  requirements  for 
the  instrument  or  its  alarm  setpoints  and 
would  therefore  not  reduce  or  even 
change  any  margin  of  safety. 

Fire  Detectors 

The  proposed  change  would  increase 
the  number  of  detectors  and  would 
therefore  increase  the  margins  of  safety 
in  detecting  fires. 

Based  on  the  above  considerations, 
the  staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Shoreham  Wading  River  Public 
Library.  Route  25A.  Shoreham,  New 
York  11786. 

Attorney  for  licensee:  Anthony  F. 
Earley.  Esquire,  Long  Island  Lighting 
Company,  175  East  Old  Country  Road, 
Hicksville,  New  York  11801. 

NRC  Project  Director:  Walter  R. 
Butler. 

Public  Service  Electric  and  Gas 
Company,  Docket  Nos.  50-272  and  50- 
311,  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Salem  County,  New 
Jersey 

Date  of  amendments  request:  August 
30. 1985. 

Description  of  amendments  request: 
The  Service  Water  System  at  the  Salem 
Nuclear  plants  utilizes  water  from  the 
Delaware  River  as  its  heat  sink.  This 
water  source  is  typically  brackish  and 
has  a  relatively  high  silt  content.  In 
order  to  ensure  high  integrity  of  the 
Service  Water  System.  PSE&G  has 
decided  to  conduct  detailed  inspections 
of  the  Service  Water  System,  for  both 
Units  1  and  2,  during  the  refueling 
outage.  In  order  to  perform  these 
inspections  it  is  necessary  to  take  one  of 
two  service  water  headers  out  of  service 
for  an  extended  time  period  while  the 
plant  is  in  modes  5  and  6.  The  current 
Salem  technical  specifications  require 
residual  heat  removal  (RHR)  loops  to  be 
available  in  modes  5  and  6  as  follows: 


Mode  5 — Two  RHR  loops  are  required 
to  be  operable  if  no  steam  generators 
are  available. 

Mode  6— Two  RHR  loops  re  required 
to  be  operable  if  the  water  level  in  the 
refueling  cavity  is  less  than  twenty  three 
(23)  feet  above  the  reactor  vessel  flange. 

Since  service  water  supplies  the 
ultimate  heat  sink  for  the  RHR  system, 
the  requirement  to  have  two  RHR  loops 
operable  requires  that  both  service 
water  headers  be  available.  The 
proposed  changes  would  revise 
Specifications  3.4.1.4  and  3.9.8.2  to  allow 
a  modified  Residual  Heat  Removal 
System  line  up  and/or  an  alternate 
method  of  decay  heat  removal  thereby 
permitting  operation  in  Modes  5  and  6 
with  one  service  water  loop  isolated  for 
inspection  and  upgrading  as  necessary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  reviewed  the  proposed 
amendment  request  against  the  criteria 
provided  in  10  CFR  50.92  and  has 
determined: 

1.  Plant  operation  using  the  alternate 
cooling  methods  described  in  this 
change  request  were  reviewed  against 
the  accidents  covered  in  the  FSAR  and 
were  examined  for  the  potential  for 
creating  any  new  accidents.  The  results 
of  the  evaluation  determined  that  plant 
operation  will  remain  within  the  bounds 
of  the  previously  analyzed  accidents 
and  will  not  create  the  possibility  for 
any  accident  not  previously  evaluated. 

2.  Plant  operation  in  modes  5  and  6 
with  one  service  water  header  out  of 
service  results  in  no  signiflcant  increase 
in  the  probability  or  consequences  of 
accidents  previously  evaluated  in  he 
FSAR.  A  review  of  all  previously 
postulated  accidents  concluded  that  the 
ony  accidents  that  could  occur  while  in 
modes  5  and  6  were  the  boron  dilution 
accident  and  the  loss  of  off-site  power 
accident.  The  probability  of  occurrence 
and  the  capability  to  mitigate  a  boron 
dilution  accident  are  not  affected  by  the 
proposed  operation  with  one  service 
water  header  because  the  boron  paths 
assumed  in  the  analysis  are  not 
affected.  Loss  of  off-site  power  concern 
addressed  in  the  FSAR  relate  to  the  loss 
of  primary  and  secondary  flow  which 
are  not  a  consideration  in  modes  5  and 
6.  Loss  of  decay  heat  removal  capability 
could  be  affected  by  a  loss  of  off-site 
power;  however,  the  licensee  has 
provided  for  alternate  safety-grade 
methods  of  decay  heat  removal  and  has 
identified  compensatory  actions  that 
significantly  minimize  the  likelihood  of  a 
loss  of  cooling  that  would  require  the 
use  of  those  alternate  cooling  methods, 

3.  The  compensatory  actions  and  the 
reliability  of  the  RHR  systems  as 
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conHgured  for  the  described  alternate 
cooling  modes  assure  that  existing 
margins  of  safety  are  not  significanUy 
decreased.  The  increase  in  reliabihty  of 
the  Service  Water  System  afforded  by 
this  change  will  measurably  improve  the 
overall  margin  of  safety  for  the  Salem 
plants. 

Based  on  the  above,  the  staff  proposes 
to  find  that  this  change  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Library.  122  West 
Broadway,  Salem,  New  Jersey  08079. 

Attorney  for  licensee:  Conner  and 
Wetterhann,  Suite  1050. 1747 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20006. 

NRC  Branch  Chief:  Steven  A.  Varga. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  amendment  request:  July  16. 
1985. 

Description  of  amendment  request: 
The  proposed  Technical  SpeciHcation 
amendment  provides  additional 
restrictions  to  plant  operating 
procedures  to  decrease  the  potential  for 
a  low  temperature  overpressurization 
(LTOP)  event.  This  proposed  Technical 
Specification  change  was  initiated  by 
the  Commission  in  a  letter  to  the  utility 
dated  June  29. 1984.  and  is  based  on 
operating  experiences  at  other 
pressurized  water  reactors.  Material 
toughness  of  primary  system 
components  is  reduced  at  lower 
operating  temperatures.  The  additional 
operating  restrictions  being  proposed 
add  steps  to  protect  the  primary  system 
from  exceeding  pressure  limits  when  the 
system  temperature  is  less  than  350*  F. 

Specific  features  being  added  to 
protect  against  LTOP  Include  the 
following: 

(1)  The  setpoint  on  the  pressurizer 
relief  valve  will  be  decreased  and  tested 
before  system  temperature  is  lowered  to 
350*  F. 

(2)  Restrictions  will  be  placed  on  the 
operation  of  the  high  pressure  injection 
system  at  the  lower  temperatures. 

(3)  Additional  restrictions  will  be 
placed  on  the  operating  procedures  for 
the  pressurizer,  the  make  up  tank,  and 
the  core  flood  tanks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870).  The  examples  of  actions 
involving  no  significant  hazards 
consideration  include  example  (ii). 


changes  that  constitute  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement. 

The  change  proposed  in  the 
amendment  application  is  encompassed 
by  this  example  in  that  additional 
operating  restrictions  are  being 
proposed  to  reduce  the  likelihood  of 
exceeding  design  pressure/temperature 
limits.  Therefore,  since  the  application 
for  amendment  involves  a  proposed 
change  that  is  similar  to  an  example  for 
which  no  significant  hazards 
consideration  exists,  the  Commission's 
staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828 1  Street,  Sacramento, 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
District  6201  S  Street,  P.O.  Box  15830, 
Sacramento,  California  95813. 

NRC  Branch  Chief:  John  F.  Stolz. 

Southern  Califomia  Edison  Company  et 
al,  Docket  Nos.  50-381  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
Califomia 

Date  of  Amendment  Requests: 
February  20,  July  1,  October  10,  and 
October  22. 1985  (Reference  PCN-165). 

Description  of  Amendment  Request- 
The  proposed  change  would  revise 
Surveillance  Requirement  4.4.8.2.2  of 
Technical  Specification  3/4.4.8.2, 
"Reactor  Coolant  System — Pressurizer — 
Heatup/Cooldown".  and  Table  5.7-1  of 
Technical  Specification  5.7.  "Component 
Cychc  or  Transient  Limits".  SpeciHcally. 
the  change  would  revise  Surveillance 
Requirement  4.4.8.2.2  to  incorporate 
additional  thermal  transient  conditions 
for  calculation  of  cumulative  thermal 
cycle  usage  factors. 

The  proposed  change  also  would 
revise  Table  5.7-1.  which  identifies 
components  subject  to  thermal  fatigue 
when  subjected  to  thermal  cycling.  The 
pressurizer  spray  system  (used  for 
control  of  pressurizer  level  and  RCS 
pressure)  is  one  such  system  identified 
in  Table  5.7-1  which  is  routinely 
subjected  to  thermal  cycling.  Table  5.7-1 
identifies  the  number  of  thermal  cycles 
to  which  a  component  can  be  subjected 
and  actions  to  be  taken  when  the  limit  is 
approached.  The  severity  of  a  thermal 
cycle  on  the  pressurizer  spray  system  is 
a  function  of  the  temperature  differential 
between  the  pressurizer  and  the 
pressurizer  spray.  The  greater  this 
temperature  differential,  the  fewer  the 


number  of  spray  cycles  allowed  before 
action  must  be  taken.  The  threshold  for 
determining  when  action  must  be  taken 
is  identified  as  the  cumulative  usage 
factor  which  is  the  sum  of  the  usage 
factors  for  each  differential  temperature 
range.  The  usage  factor  for  each 
temperature  range  is  defined  as  the 
number  of  cycles  accumulated  in  that 
temperature  range  divided  by  the 
number  allowed. 

Table  5.7-1  defines  a  spray  cyde,  the 
threshold  temperature,  the  threshold 
differential  temperature  above  which  a 
spray  cycle  must  be  counted  differential 
temperature  ranges  and  the  number  of 
spray  cycles  allowed  for  each  range,  the 
method  for  calculating  the  usage  factor, 
the  cumulative  usage  factor  limit  and 
the  action  to  be  taken  when  the 
cumulative  usage  factor  is  exceeded. 
The  proposed  change  revises  Table  5.7- 
1  as  follows:  It  (1)  makes  the  table  apply 
to  the  entire  pressurizer  spray  system 
rather  than  just  the  pressurizer  spray 
nozzle;  (2)  redefines  a  spray  cycle;  (3) 
increases  the  differential  threshold 
pressurizer  temperature  from  150  *F  to 
200  *F;  (4)  redefines  the  temperature 
differential  ranges  and  the  number  of 
allowed  spray  cycles  for  each  range; 
and  (5)  reduces  the  cumulative  usage 
factor  limit  from  0.75  to  0.65. 

Basis  for  Proposed  No  Significant 
Hazards  Determination:  The 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  consideration. 
Example  (i)  relates  to  a  purely 
administrative  change  to  the  technical 
specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature. 
Example  (ii)  relates  to  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications, 
for  example,  a  more  stringent 
surveillance  requirement  Example  (vt) 
relates  to  a  change  which  either  may 
result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  resiilts  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan: 
for  example,  a  change  resulting  from  the 
application  of  a  refinement  of  a 
previously  used  calculaiional  model  or 
design  method.  All  revisions  addressed 
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in  the  proposed  change  are  •inilar  to 
Examples  (i),  (ii).  or  (vi)  of  48  FR  14870. 
A  description  of  each  proposed  revision 
to  the  technical  specifications  and  a 
discussion  of  how  it  is  related  to  the 
stated  examples  foUows: 

The  proposed  chaage  to  Surveillance 
Requirement  4.4.8.2.2  would  st^ite  that 
the  spray  water  temperature  differential 
shall  be  determined  for  use  in  Table  5.7- 
1  for  each  cycle  of  main  spray  when  less 
than  four  reactor  coolant  pumps  are 
operating  and  for  each  cj'cie  of  auxiliary 
spray  operation.  This  would  change  the 
existing  requirement  specifying  that  the 
temperature  differential  be  determined 
at  least  once  per  twelve  hours  during 
auxiliary  spray  operation. 

This  change  constitutes  an  additional 
restriction  or  control  not  presently 
included  in  the  technical  ^>ecincations. 
The  proposed  change  woold  provide  a 
more  accurate  and  stringent  evaluation 
of  the  modified  pressurizer  spray  system 
by  incorporating  the  temperature 
transient  effect  for  each  cycle  of  main 
spray  when  less  than  four  reactor 
coolant  pumps  are  operating  and  for 
each  cycle  of  auxiliary  spray  operation. 
This  new  surveillance  requirement  will 
therefore  cover  thermal  transients  which 
are  not  considered  in  the  existing  one. 
Because  the  change  imposes  a 
monitoring  requirement  to  include 
thermal  transients  which  are  more 
severe  and  more  numerous  than  those 
previously  accounted  for,  it  is  more 
restrictive  and,  therefore,  is  similar  to 
Example  (ii)  of  48  FR  1487a 

Currently.  Table  5  7-1  applies  only  to 
the  pressurizer  spray  nozzle.  The 
proposed  change  will  make  this  table 
apply  to  the  entire  pressuriser  spray 
system  and  will  require  accounting  for 
both  main  spray  cycles  when  less  than 
four  reactor  coolant  pumps  are 
operating  and  for  ail  auxiliary  spray 
cycles  if  the  temperature  differential  is 
greater  than  200  "F.  This  change  is  an 
additional  restriction  which  is  currently 
not  included  in  the  current  technical 
specification  since  the  existing 
specification  only  applies  to  the 
pressurizer  spray  nozzle:  therefore,  this 
change  is  similar  to  Example  (ii)  of  48 
FR  14870. 

The  existing  specification  defines  a 
spray  cycle  as  the  opening  and  closing 
of  spray  valve  by  main  or  auxiliary 
spray.  The  proposed  change  redefines 
the  spray  cycle  as  any  initiation  and 
termination  of  main  or  auxiliary  spray 
flow  through  the  pressurizer  spray 
nozzle.  This  proposed  change  redefines 
the  spray  cycle  to  more  closely 
correspond  to  the  actual  monitoring  of 
spray  cycles  within  the  plant.  Spray 


cycles  are  monitored  by  counting 
demands  made  by  the  spray  valves  in 
conjunction  with  monitoring  spray  line 
temperature  rather  than  by  monitoring 
actual  opening  and  dosing  of  the  spray 
valves.  This  is  more  accin^te  since  the 
spray  valves  often  are  not  completely 
closed  and  a  small  bypass  flow  is 
allowed  to  minimize  tbennal  transients 
on  the  system.  This  change  is  essentially 
a  change  in  nomenclature  and,  therefore. 
is  similar  to  Example  (i)  of  48  FR  14870. 

The  existing  Table  S.7-1  requires 
logging  of  all  pressurizer  spray  cycles 
where  the  differential  temperature  is 
greater  than  150  'F.  The  proposed 
change  would  require  logging  of 
pressurizer  spray  cycles  only  if  the 
differential  temperature  is  greater  than 
200  'F.  This  increase  in  the  threshold 
temperature  may  be  perceived  to 
reduce,  in  some  way.  a  margin  of  safety. 
However,  the  new  threshold  limit  has 
been  incorporated  into  the  analysis  of 
the  pressurizer  spray  system  and  is 
compensated  for  by  a  decrease  in  the 
cumulative  usage  factor.  Although  the 
proposed  change  may  result  in  fewer 
spray  cycles  being  logged,  with  the 
lower  cumulative  usage  factor  limit, 
fewer  cycles  will  have  to  be  logged 
before  action  must  be  taken.  The 
reanalysis  of  the  pressurizer  spray 
system  and  accounting  for  thermal 
cyclesis  consistent  with  the 
requirements  of  SRP  Section  35.1 
"Specific  Topics  and  Mechanical 
Components."  Therefore,  this  change  is 
similar  to  Example  [vi)  of  48  FR  14870. 

The  existing  specification  defines  the 
differential  temperature  ranges  and  the 
number  of  allowed  spray  cycles  for  each 
range.  Currently.  50.000  spray  cycles  are 
allowed  in  the  temperature  range  of  150 
*F  to  200  'F,  7.000  cycles  are  allowed  in 
the  range  201  *F  to  300  'F.  ZOOO  cycles  in 
the  range  301  'F  to  400  'F,  1,000  cycles  in 
the  range  of  401  °F  to  500  °F  and  800 
cycles  in  the  range  of  501  °F  to  600  °F. 
The  proposed  change  allows  unlimited 
cycles  below  200  'F  since,  as  discussed 
above.  200  'F  is  the  new  threshold  limit. 
The  new  ranges  are  defined  in  50  °F 
increments  from  201  °F  to  800  °F  with 
11.000  cycles  allowed  to  250  °F.  *JXXi 
cycles  between  251  *F  and  300  'F.  2.200 
cycles  allowed  between  301  °F  and  350 
•F.  1,300  cycles  between  351  'F  and  400 
•F.  900  cycles  between  401  'F  and  450  'F. 
500  cycles  between  451  'F  and  500  'F. 
300  cycles  between  501  'F  and  550  'F 
and  200  cycles  between  551  *F  and  600 
*F.  Comparing  the  number  of  spray 
cycles  allowed  by  the  existing 
specification  between  201  *F  and  300  'F 
and  by  the  proposed  specification,  the 
existing  specification  allows  7,000  cycles 
whereas  the  proposed  change  would 


allow  a  total  of  15,000  cycles  (11.000 
cycles  between  201  'F  and  250  'F,  and 
4,000  cycles  between  251  "F  and  300  T]. 

Because  the  severity  of  the  transient 
increases  with  the  differential 
temperature,  splitting  the  ranges  into 
smaller  increments  allows  considerably 
more  cycles  at  the  lower  temperature 
without  significantly  increasing  the 
overall  severity  of  the  allowed 
transients.  For  example;  in  the  existing 
technical  specification,  in  the  rar^ge  of 
201  'F  to  300  'F.  7.000  cycles  are 
allowed,  but  from  an  analysis 
standpoint,  all  7.000  cycles  could  occur 
at  300  *F.  whereas  in  the  proposed 
change,  11,000  cycles  are  allowed  to  250 
*F  which  are  less  severe  than  cycles  at 
300  *F  and  4.000  cycles  are  allowed  at   „ 
300  *F.  Although  the  increased  munber 
of  spray  cycles  allowed  by  the  pnopa«ed 
change  may  be  perceived  to  reduce,  in 
some  way,  a  margin  of  safety,  the 
number  of  allowed  spray  cycles  are 
accounted  for  in  the  analysis  of  the 
spray  system  in  accordance  with  SRP 
Section  3.9.1:  therefore,  this  change  is 
similar  to  Example  (vi)  of  48  FR  14870. 

Currently,  the  cumulative  usage  factor 
limit  is  0.75.  When  the  cumulative  factor 
limit  is  exceeded,  spray  cycles  must  be 
limited  to  less  than  the  threshold 
differential  temperature  and  an 
engineering  evaluation  must  be 
performed  to  show  that  the  spray 
system  remains  acceptable  prior  to 
removing  this  restriction.  The  proposed 
change  reduces  the  cumulative  usage 
factor  limit  to  0.65.  This  reduction  in  the 
cumulative  usage  factor  limit  is  an 
additional  restriction  and.  in  some  ways, 
compensates  for  the  relaxations  in  the 
threshold  differential  temperature  and 
the  increased  number  of  allowed  spray 
cycles  in  the  redefined  temperature 
ranges.  Because  this  change  is  an 
additional  restriction,  it  is  similar  to 
Example  (ii)  of  48  FR  14870. 

In  summary,  because  each  part  of  the 
proposed  change  is  similar  to  one  of  the 
examples  of  48  FR  14870.  the  NRC  staff 
proposes  to  determine  that  the  change 
does  not  involve  a  significant  hazards 
consideration.  Local  Public  Document 
Room  Location:  San  Clemente  Library, 
242  Avenida  Del  Mar.  San  Clemente. 
California  92672.  Attorney  for  Licensees: 
Charles  R.  Kocher,  Esq.,  Southern 
California  Edison  Company,  2244 
Wal;iut  Grove  AVenue,  P.O.  Box  800, 
Rosemead,  California  91770  and  Orrick. 
Herrington  &  Sutcliffe,  Attn.:  David  R. 
Pigott.  Esq.,  600  Montgomery  Street,  San 
Francisco,  California  94111.  NRC  Branch 
Chief:  George  W.  Knightoa 
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Southern  California  Edison  Company  et 
al.,  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Date  of  Amendment  Request:  October 
9, 1985  (Reference  PCN-200.  201,  202. 
203.  204  and  206). 

Description  of  Amendment  Request: 
On  October  9, 1985,  Southern  Cahfomia 
Edison  Company  (SCE  or  the  hcensee] 
requested  several  technical  speciBcation 
changes  that  are  necessary  to 
accommodate  Cycle  3  operation  of  San 
Onofre  2  and  3.  Six  of  these  proposed 
changes  are  discussed  herein.  These  are 
Proposed  Change  Number  (PCN)  200. 
201.  202.  203.  204.  and  206.  PCN-199. 
which  is  also  required  for  Cycle  3 
.operation,  is  discussed  elsewhere. 

1.  PCN-200— This  proposed  change 
would  revise  Technical  Specifications 
(T.S.)  3/4.1.2.1.  "Boration  Systems- 
Flow  Paths— Shutdown."  T.S.  3/4.1.2.2. 
"Boration  System — Flow  Paths — 
Operating,"  T.S.  3/4.1.2.6,  "Boric  Acid 
Makeup  Pumps — Operating."  T.S.  3/ 
4.1.2.7.  "Borated  Water  Sources — 
Shutdown."  T.S.  3/4.1.2.a  "Borated 
Water  Source — Operating."  T.S.  3/4.5.1. 
"Safety  Injection  Tanks."  T.S.  3/4.5.4. 
"Refueling  Water  Storage  Tank."  and 
associated  bases. 

These  speciHcations  define:  (1)  the 
volume  and  concentration  of  boric  acid 
to  be  maintained  in  the  refueling  water 
storage  tank  (RWST)  for  mitigation  of  a 
loss  of  coolant  accident  (LOCA)  and 
cooldown  of  the  plant;  (2)  the 
concentration  and  volume  of  boric  acid 
to  be  maintained  in  the  safety  injection 
tanks  (SIT)  for  mitigation  of  a  LOCA;  (3) 
the  volume  and  concentration  of  boric 
acid  to  be  maintained  in  the  boric  acid 
makeup  tanks  (BAMU);  and  (4)  the  flow 
paths  from  the  borated  water  sources  to 
the  reactor  coolant  system  required 
during  the  various  modes  of  plant 
operation. 

The  proposed  change  consists  of  four 
parts,  which  would  (a)  increase  the 
upper  limit  or  boron  concentration  for 
the  RWST  and  SIT's  from  2300  to  2500 
ppm;  (b)  reduce  the  maximum  BAMU 
concentration  to  allow  elimination  of 
heat  tracing;  (c)  better  define  boration 
flow  path  requirements,  and  (d) 
decrease  the  lower  limit  on  SIT  boron 
concentration  for  Unit  3.  Cycle  2  only 
from  1720  to  1420  ppm: 

(a)  T.S.  3/4.5.1.  "Safety  Injection 
Tanks."  and  3/4.5.4.  "Refueling  Water 
Storage  Tank"  specify  a  maximum 
boron  concentration  for  the  RWST  and 
SITs  of  2300  ppm. 

The  limit  on  maximum  boron 
concentration  ensures  that  boric  acid 
does  not  precipitate  in  the  core 


following  a  LOCA  and  hinder  core 
coolability.  Part  (a)  of  proposed  change 
PCN-200  would  increase  the  upper  limit 
from  2300  to  2500  ppm. 

(b)  T.S.  3/4.1.2.8,  "Borated  Water 
Source — Operating"  requires  that  at 
least  one  boric  acid  makeup  tank  and 
associated  heat  tracing  circuit  be 
operable,  with  the  contents  of  the  lank 
as  specified  in  Figure  3.1-1.  In  Modes  1 
through  4,  Figure  3.1-1  requires  a 
minimum  of  5450  gallons  at  a  minimum 
boric  acid  concentration  of  8.5  wt%  be 
maintained.  T.S.  3/4.1.2.8  also  requires 
that  the  refueling  water  storage  tank  be 
operable  containing  a  minimum  of 
362,600  gallons  borated  water  with 
concentration  between  1720  and  2300 
ppm.  T.S.  3/4.1.2.2  requires  a  minimum 
of  two  of  the  following  three  paths:  (1)  A 
BAMU  tank  gravity  feed  path  and 
associated  heat  tracing;  (2)  a  BAMU 
tank  path  via  a  boric  acid  makeup  pump 
and  associated  heat  tracing,  or  (3)  the 
gravity  feed  path  from  the  RWST  to  the 
charging  pump  suctions. 

The  purpose  of  the  required  borated 
water  sources  and  flow  paths  to  the  RCS 
is  to  ensure  that  sufHcient  borated  water 
is  available  to  maintain  the  reactor 
subcritical  and  provide  makeup  water  to 
account  for  reactor  coolant  system 
(RCS)  shrinkage  during  cooldown  to 
cold  shutdown  conditions. 

Part  (b)  of  proposed  change  PCN-200 
would  revise  T.S.  3/4.1.2.8  to  reduce  the 
concentration  range  to  be  maintained  in 
one  or  both  BAMU  tanks  and  to 
eliminate  heat  tracing.  The  range  of 
volumes  and  concentrations  to  be 
maintained  in  the  BAMU  tanks  is 
specified  in  a  revised  Figure  3.1-1.  The 
revised  Figure  3.1-1  would  represent  the 
minimum  required  volume  at  a  given 
concentration  of  boric  acid  to  be 
maintained.  Part  (b)  of  proposed  change 
PCN-200  would  also  allow  this  volume 
to  be  maintained  as  a  combined  volume 
in  either  or  both  of  the  BAMU  tanks. 
The  concentration  range  is 
approximately  2.25  to  3.5  weight  percent 
boric  acid.  The  BAMU  tank  boric  acid 
requirements  depend  on  the 
concentration  currently  maintained  in 
the  refueling  water  storage  tank  since 
both  are  required  to  provide  boration 
during  plant  cooldown.  Figure  3.1-1 
incorporates  four  curves  which 
represent  the  minimum  boric  acid 
volume  required  from  BAMU  tanks  for  a 
given  RWST  concentration. 

(c)  T.S.  3/4.1.2.2  "Boration  System- 
Flow  Paths — Operating"  would  be 
revised  to  reflect  the  flow  paths  required 
from  the  borated  water  sources  credited 
in  meeting  T.S.  3/4.1.2.8.  Currently.  T.S. 
3/4.1.2.2  requires  two  out  of  three 
available  flow  paths. 


T.S.  3/4.1.2.2  also  requires  heat  tracing 
to  be  operable  and  verification  at  least 
once  per  18  months  that  the  flow  paths 
from  the  BAMU  tanks  are  capable  of 
delivering  a  flow  of  at  least  40  gpm  to 
the  reactor  coolant  system  (RCS).  T.S.  3/ 
4.1.2.6.  "Boric  Acid  Makeup  Pumps — 
Operating,"  requires  the  boric  acid 
makeup  pump,  in  any  boration  flow  path 
credited  in  meeting  die  requirements  of 
T.S.3/4.1.2.Z  to  be  operable  with  an 
operable  emergency  power  source.  Part 
(c)  of  proposed  change  PCN-200  would 
require  that  both  the  gravity  feed  and 
boric  acid  pump  paths  from  any  BAMU 
tank  credited  in  satisfying  the  boric  acid 
requirements  of  T.S.  3/4.1.2.8  be 
operable  and  that  the  RWST  gravity 
feed  path  to  the  charging  pumps  l>e 
operable.  There  is  one  gravity  feed  path 
and  one  boric  acid  pump  path  from  each 
of  the  BAMU  tanks.  If  the  combined 
volume  of  boric  acid  required  is 
contained  as  a  combined  volume 
between  the  two  BAMU  tanks,  then  the 
proposed  change  will  require  both 
gravity  feed  paths  and  l>oth  boric  acid 
makeup  pump  paths  to  be  operable.  If 
the  boric  acid  requirements  are  being 
satisfied  by  one  BAMU  tanli,  then  the 
proposed  change  will  require  only  the 
gravity  feed  path  and  the  boric  acid 
makeup  pump  path  from  that  tank  to  be 
operable.  Since  the  proposed  change 
always  requires  a  boric  acid  makeup 
pump  path  to  be  operable,  T.S.  3/4.1.2.6 
is  revised,  for  consistency,  to  reflect  that 
a  BAMU  pump  is  always  required.  T^e 
T.S.  3/4.1.2.6  requirement  that  operable 
BAMU  pumps  be  capable  of  being 
powered  from  an  operable  emergency 
power  source  is  deleted  since  it  is 
redundant  to  the  requirements  of  T.S.  3/ 
4.8.1.1.  "Electrical  Power  Systems — AC 
Sources."  The  proposed  change  will 
require  the  RWST  gravity  feed  path  to 
be  operable  at  all  times  regardless  of  the 
BAMU  tank  flow  paths  required.  The 
proposed  change  removes  the 
requirement  for  heat  tracing  from 
Technical  Specification  T.S.  3/4.1.2.2 
and  the  requirement  to  verify  at  least 
one  per  18  months  that  the  flow  paths 
from  the  BAMU  tanks  are  capable  of 
delivering  a  flow  of  at  least  40  gpm  to 
the  RCS.  Both  of  these  requirements 
relate  to  the  potential  for  obstruction  of 
the  boration  flow  paths  due  to 
precipitation  of  boric  acid  at  the  high 
concentrations  currently  required. 
Limiting  the  maximum  concentration  in 
the  BAMU  tanks  to  3.5  wt%  eliminates 
the  need  for  the  heat  tracing  and  flow 
verification. 

T.S.  3/4.1.2.7.  "Borated  Water  Source- 
Shutdown"  and  T.S.  3/4.1.2.1.  "Boration  - 
System-Flow  Path-Shutdo%vn"  define  the 
borated  water  sources  and  flow  paths  'o 
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be  maintained  during  cold  shutdown 
and  refueling  operations.  T.S.  3/4.1.2.7 
requires  either  one  boric  acid  makeup 
tank  and  associated  heat  tracing  to  be 
operable  with  the  tank's  contents  in 
accordance  with  Figure  3.1-1.  or  the 
refueling  water  storage  tank  with  a 
minimum  contained  volume  of  9.970 
gallons  with  a  minimum  boron 
concentration  of  1720  pi«i.  T.S.  3/4.1.2.1 
requires  that  one  boron  injection  flow 
path  and  associated  heat  tracing  circuit 
be  operable  from  the  credited  berated 
water  source.  The  available  flow  paths 
are:  (1)  A  B.WrU  tank  gravity  feed  path 
to  be  charging  punp  suctions;  (2)  a  boric 
acid  makeup  pomp  path  to  the  charging 
pump  suctions;  (3)  a  gravity  feed  path 
from  the  RWST  to  the  charging  pump 
suctions,  or  (4)  a  flow  path  from  the 
RWST  to  the  RCS  via  a  high  pressure 
safety  injection  pump.  Part  (c)  of 
proposed  change  PCN-200  would  also 
revise  T.S.  3/4.1.2.7  to  require  a 
minimum  of  5.150  gallons  to  be 
maintained  in  a  BAMU  tank  or  the 
RWST  with  a  minimum  concentration  of 
1720  ppm.  The  proposed  change  deletes 
the  requirement  for  heat  tracing  from 
T.S.  3/4.1.2.1  and  T.S.  3/4.1.2.7. 

(d)  T.S.  3.4.5.1.  "Safety  Injection 
Tanks"  requires  a  minimum 
concentration  of  1720  ppm  to  be 
maintained  in  the  SIT  tanks.  The 
minimum  concentration  ensures  that  the 
reactor  would  be  sub-critical  during 
reflood  following  a  large  break  LOCA. 
Part  (d)  of  propsed  change  PCN-200 
would  revise  the  minimum 
concentration  required  in  the  SIT  tanks 
from  1720  to  1420  ppm  for  Unit  3.  Cycle  2 
only. 

2.  PCN-201 — The  proposed  change 
would  revise  Technical  Specifications  3/ 
4.2.4.  "DNBR  Margin",  and  3/4.3.1. 
"Reactor  Protective  Instrumentation". 
Technical  Specification  T.S.  3/4.2.4 
requires  that  the  departure  from 
nucleate  boiling  ratio  (DNBR)  be 
maintained  by  operating  within  the 
region  of  acceptable  operation  as 
indicated  by  either  the  Core  Operating 
Limit  Supervisory  System  (COLSS)  or 
the  Core  Protection  Calculator  (CPC). 
Technical  Specification  T.S.  3/4.3.1 
requires  that  the  Reactor  Protective 
Instrumentation  System  (RPIS)  be 
operable  and  defines  the  number  and 
type  of  RPIS  channels  required, 
response  times,  periods  testing  required 
to  assure  operability.  and  actions  to  be 
taken  when  the  required  RPIS  is  out  of 
service. 

Proposed  change  PCN-201  consists  of 
the  following  four  parts; 

(a)  The  proposed  change  would  revise 
Figures  3.2-1,  "DNBR  Operating  Limit 
Based  on  COLSS".  Figure  3.2-2,  "DNBR 
Margin  Operating  Limit  Based  on  Core 


Protection  Calculators  (COLSS  out  of 
service,  with  power  greater  than  or 
equal  to  80%  of  rated  thermal  power)", 
and  Figure  3.2-3.  "DNBR  Margin 
Operating  Limit  Based  on  Core 
Protection  Calculators  (COLSS  out  of 
service,  with  power  less  than  80%  of 
rated  thermal  power)".  Specifically. 
Figure  3.2-1  shows  the  minimum 
calculated  Power  Operating  Limit  (POL) 
based  on  DNBR  for  a  given  reactor 
power  level.  Provided  that  the  COLSS 
POL  is  greater  than  that  required  by 
Figure  3.2-1  from  a  given  reactor  power, 
the  plant  is  operating  in  tbe  region  €ti 
acceptable  operation.  The  existing 
Figure  3.2-2  defines  the  required 
minimum  DNBR  margin  for  reactor 
operation  at  greater  than  or  equal  to  80% 
power.  Figure  3.2-3  defines  the  required 
minimum  DNBR  margin  for  reactor 
operation  at  less  than  80%  power.  The 
proposed  change  to  Technical 
Specification  3.2.4  replaces  the  existing 
Limiting  Condition  for  Operation  (LCO) 
with  four  parts.  3.2.4.a  thJrough  3.2.4.d. 
3.2.4.a  and  3.2.4.b  replace  the  existing 
Figure  3.2-1  with  words  to  the  same 
effect.  3.2.4.a  states  that  when  COLSS  is 
in  service  and  either  one  or  both  Control 
Element  Assembly  Calculators  (CEACs) 
are  operable,  the  COLSS  calculated  core 
power  must  be  maintained  less  than  or 
equal  to  the  COLSS  calculated  POL 
based  on  DNBR.  3.2.4.b.  states  that 
when  COLSS  is  in  service  and  neither 
CEAC  is  operable,  the  COLSS 
calculated  core  power  must  be 
maintained  less  than  or  equal  to  the 
COLSS  calculated  POL  based  on  DNBR 
decreased  by  a  penalty  factor  of  13i)% 
of  rated  power.  3.2.4c.  states  that  when 
COLSS  is  out  of  service  and  either  one 
or  both  CEACs  are  operable.  CPC 
calculated  DNBR  on  any  operable 
channel  must  be  kept  within  the  limits  of 
Figure  3.2-1.  The  new  Figure  3.2-1  is  a 
power  independent  figure  replacing  the 
existing  Figures  3.2-2  and  3.2-3.  Section 
3.2.4.d  states  that  when  COLSS  is  out  of 
service  and  neither  CEAC  is  operable. 
CPC  calculated  DNBR  on  any  operable 
channel  must  be  kept  within  the  limits  of 
Figure  3.2-2.  the  new  Figure  3.2-2  is  a 
power  independent  figure  similar  to  the 
new  Figure  3.2-1  but  it  accommodates 
the  increased  margin  required  when 
both  CEACs  are  inoperable. 

(b)  The  proposed  change  would  revise 
Surveillance  Requirement  4.2.4.4.  which 
provides  the  rod  bow  penalty  factors  on 
DNBR  as  a  function  of  fuel  burnup. 
which  are  included  in  COLSS  and  the 
CPC  DNBR  calculations.  Specifically, 
this  Surveillance  Requirement  requires 
that  the  rod  bow  penalty  factor  on 
DNBR  as  a  function  of  fuel  exposure 
should  be  verified  to  be  included  in 
COLSS  and  CPC  DNBR  calculations  at 


least  once  per  31  days.  The  justification 
for  removal  of  this  surveillance 
requirement  is  that  the  rod  bow  penalty 
factor  has  been  determined  to  be  less 
than  2.0  percent  at  a  fuel  exposure  of 
30,000  MWD/MTU.  This  is  unchanged 
from  cycle  2.  Because  of  the  physical 
radial  power  peak  bumdown  effect  no 
fuel  assembly  with  burnup  exceeding 
3a000  MWD/MTU  would  produce 
sufficient  power  to  be  subject  to  a 
limiting  DNBR  condition.  Therefore, 
30,000  MWD/MTU  is  a  cutoff  point  for 
rod  bow  penalty  calculation.  The  rod 
bow  penalty  factor  will  be  verified  for 
each  cycle  by  design  analysis.  Since  the 
rod  bow  penalty  at  30,000  MWD/MTU 
has  been  incorporated  in  the  minimum 
DNBR  limit  of  the  CPC's  Surveillance 
Requirement  4.2.4.4  is  not  required. 

(c)  The  proposed  change  would  revise 
Technical  Specification  3.3.1.  Table  3.3- 
1,  ACTION  6  which  provides  conditions 
under  which  operation  may  continue 
with  COLSS  out  of  service,  for  various 
operability  conditions  of  the  CEACs. 
ACTION  6.b  addresses  operation  with 
COLSS  out  of  service  and  either  one  or 
both  CEACs  are  operable.  ACTION  (Lc 
addresses  operation  when  COLSS  is  out 
of  service  and  neither  CEAC  is  operable. 
The  proposed  Action  change  to  ACTION 
6  combines  ACTIONS  6.b  and  6.c. 
Except  for  whether  or  not  the  CEACs 
are  operable,  these  two  ACTIONS  are 
essentially  the  same.  The  reference  to 
Figure  3.2-1  in  the  existing  ACTION  6.b 
is  replaced  by  reference  to  Specification 
3.2.b.  The  reference  to  the  penalty  factor 
on  the  BERRl  constant  in  the  existing 
ACTION  6.C  replaced  by  reference  to 
Specification  3.2.4.d.  where  the  same 
penalty  definition  is  applied  by  a  new 
mechanism. 

(d)  The  proposed  change  will  revise 
Surveillance  Requirement  4.2.4.2  which 
specifies  monitoring  of  DNBR  whenever 
THERMAL  POWER  is  above  20%  of 
RATED  THERMAL  POWER. 
Specifically,  Surveillance  Requirement 
4.2.4.2  requires  that  DNBR  be 
determined  by  continuously  monitoring 
core  power  distribution  using  COLSS, 
or,  with  COLSS  out  of  service,  by 
verifying  every  two  hours  that  the  DNBR 
on  all  OPERABLE  CPS  system  DNBR 
channels  is  within  the  limits  of  Figures 
3.2-2  or  3.2-3.  and  that  the  penalties  in 
Table  3.3-2b  are  implemented.  The 
proposed  change  to  Surveillance 
Requirement  4.2.4.2  removes  the 
requirement  to  verify  that  the 
appropriate  penalty  factors  have  been 
implemented  on  all  CPC  system 
channels,  with  a  requirement  to  verify 
that  operation  is  within  the  limits  of  new 
Figures  3.2-1  or  3.2-2  on  any  CPC 
system  channel.  The  proposed  change 
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recognizes  that  it  is  only  necessary  to 
monitor  one  channel  for  control 
purposes  during  steady  state  operation, 
as  is  done  for  other  parameters.  Since 
sufficient  margin  is  already 
implemented  in  the  CPC  trip  setpoint.  it 
is  not  necessary  that  this  be  the  most 
limiting  channel.  The  four  CPC  channels 
continue  to  provide  the  protection 
required  during  transient  operation. 

3.  PCN-202— This  proposed  change 
would  revise  Technical  SpeciHcation  3/ 
4.1.1.3,  "Moderator  Temperature 
Coefficient".  Technical  Specification  3/ 
4.1.1.3  imposes  lii^iitations  on  moderator 
tempeature  coefficient  (MTC)  to  ensure 
that  the  a.ssumptions  used  in  the 
accident  and  transient  analyses  remain 
valid  through  each  fuel  cycle.  The 
sur\'cillance  requirements  for 
measurement  of  the  MTC  during  each 
fuel  cycle  will  be  performed  to  confirm 
the  MTC  value  since  this  coefficient 
changes  slowly  due  principally  to  the 
reduction  in  reactor  coolant  system 
(RCS)  boron  concentration  associated 
with  fuel  bumup.  The  confirmation  that 
the  measured  MTC  value  is  within  its 
limit  provides  assurances  that  the 
coefficient  will  be  maintained  within 
acceptable  values  throughout  each  fuel 
cycle. 

Technical  Specification  3/4.1.1.3 
currently  states  that  the  moderator 
temperature  coefficient  shall  be  less 
negative  than  -2.5x10".*  delta  k/k/*F  at 
rated  thermal  power.  The  proposed 
change  will  state  that  the  moderator 
temperature  coefficient  shall  be  less 
negative  than  -3.3x10*  deltal  k/k/°F. 
This  change  is  required  to  reflect  the  use 
of  higher  enrichment  fuel  in  uranium-235 
beginning  in  Cycle  3  and  the  increased 
bumup  to  which  this  fuel  will  be 
subjected  by  end  of  cycle. 

4.  PCN-203 — ^This  proposed  change 
would  revise  Technical  Specification  3/ 
4.3.1,  "Reactor  Protective 
Instrumentation,"  and  Technical 
Specification  3/4.2.4.  "DNBR  Margin." 
Technical  Specification  3/4.3.1  requires 
that  the  Reactor  Protective 
Instrumentation  System  (RPIS)  be 
operable  and  defines  the  number  and 
type  of  RPIS  channels  required,  their 
setpoints  and  their  response  times  and 
periodic  testing  requirements  to  assure 
operability.  This  technical  specification 
defines  maximum  reactor  protection 
instrumentation  response  times  in  order 
to  verify  that  the  maximum  response 
times  for  RPIS  assumed  in  the  Final 
Safety  Analysis  Report  (FSAR)  are  not 
exceeded.  Technical  Specification  3/ 
4.2.4  requires  that  the  DNBR  be 
maintained  by  operating  within  in  region 
of  acceptable  operation  as  indicated  by 
either  the  COLSS  or  the  CPC. 


The  proposed  changes  consists  of  the 
following  two  parts: 

(a)  The  proposed  change  revise  Table 
3.3-2,  "Reactor  Protective 
Instrumentation  Response  Times."  Table 
3.3-2a.  "Increases  in  BERR  Constants." 
and  Table  3.3-2b.  "DNBR  LCO  Power 
Operating  Limit  Adjustments."  of 
Technical  Specification  3/4.3.1. 
Specifically  Item  10.  "DNBR-Low." 
specifies  a  response  time  of  0.68  second 
for  RCS  Hot  Leg  and  Cold  Leg 
Temperature.  The  table  notes  that  th«se 
response  times  are  based  on  a 
resistance  temperature  detector  (RTD) 
response  time  of  less  than  or  equal  to 
13.0  seconds.  For  Cycles  1  and  2,  the 
accident  analysis  used  an  initial  RTD 
response  time  of  6  seconds.  Table  3.^2a 
and  3.3-2b  require  adjustments  to  the 
CPC  addressable  constants  and  the 
reduction  in  the  DNBR  power  operation 
limit  in  the  COLSS  to  compensate  for 
measured  RTD  response  times  greater 
than  6  seconds.  For  Cycle  3,  the  accident 
analysis  uses  and  RTD  response  time  of 
8.0  seconds.  The  proposed  change 
revises  the  RTD  maximum  response 
time  from  13.0  seconds  to  8.0  seconds  in 
Note  (#  *)  of  Table  3.3-2,  and  deletes 
Tables  3.3-2a  and  3.3-2b,  since 
adjustments  are  no  longer  necessary  for 
response  times  greater  than  6  seconds. 
For  consistency,  the  references  to  Table 
3.3-2b  are  deleted  from  Surveillance 
Requirement  4.2.4.2  of  Specification  3/ 
4.2.4. 

b.  The  proposed  change  also  revises 
Note  (*)  appended  to  Itefti  (10(e), 
"Primary  Coolant  Pump  Shaft  Speed."  It 
presently  states  that  the  response  time 
shall  be  measured  from  the  onset  of 
coastdown  of  two  out  of  the  four  reactor 
coolant  pumps.  This  note  would  be 
revised  to  clarify  that  the  response  time 
measured  using  simulated  pump 
coastdown. 

One  of  the  ways  to  simulate  the 
reactor  coolant  pump  (RCP)  coastdown 
is  using  the  response  time  test  box.  llie 
fly-disk  on  the  RCP  generates  the  pulses 
which  are  sent  to  the  CPC.  The  CPC 
counts  the  pulses  to  determine  the 
frequency,  which  represents  the  RCP 
speed.  Appropriate  initial  conditions  are 
entered  in  the  CPC.  The  pump 
coastdown  is  then  simulated  by 
changing  the  frequency  using  the 
response  time  test  box  that  would 
represent  the  pump  speed  at  the  end  of 
the  transient  marking  the  point  at  which 
the  CPC  generates  a  trip.  Therefore, 
response  time  measurement  is  done 
using  the  simulation  rather  than  from 
the  onset  of  a  2  out  of  4  RCP  coastdown. 

5.  PCN-204 — This  proposed  change 
would  revise  Technical  Specification 
2.2.1,  "Reactor  Trip  Setpoints,"  and  its 


associated  bases.  Table  2.2-1,  "Reactor 
Protective  Instrumentation  Trip  Setpoint 
Limits,"  requires  that  the  setpoints  for 
trip  values  of  the  Reactor  Protective 
System  (RPS)  be  set  at  spectified  values 
and  kept  within  a  specified  allowable 
value  range.  The  Local  Power  Density — 
High  Trip  Setpoint  of  Table  2.2.1 
specifies  the  required  trip  setpoint  to 
prevent  the  peak  linear  heat  rate  from 
exceeding  its  safety  limit  for  transients 
and  anticipated  operational  occurrences 
and  to  mitigate  the  consequences  of 
accidents.  The  proposed  change  revises 
the  value  of  the  Local  Power  Density — 
High  Trip  Setpoint  and  Allowable  Value 
of  LSSS  2.2.1.  Table  2.2-1.  Specifically, 
Table  2.2-1,  Functional  Unit  9,  requires 
that  both  the  Trip  Setpoint  and 
Allowable  Value  for  the  Local  Power 
Density — High  trip  be  19.95  kw/ft.  The 
proposed  change  increases  both  the  Trip 
Setpoint  and  Allowable  Value  to  21.0 
kw-ft,  and  refiects  this  revised  setpoint 
in  the  Bases.  This  trip  setpoint  is  a 
generic  value  with  which  the  Core 
Protection  Calculator  System  (CPCS) 
acts  to  prevent  the  Safety  Limit  from 
being  exceeded  during  anticipated 
operating  occurrences.  Previously  the 
trip  setpoint  incorporated  an  adjustment 
for  dynamic  effects  that  will  now  be 
accounted  for  elsewhere  in  the  OPCS 
algorithms.  Any  changes  to  this 
adjustment  on  a  cycle  dependent  basis 
can  be  incorporated  in  the  addressable 
constants.  E^ectively,  the  CPCS  local 
power  density  protection  is  not  being 
changed. 

General  Design  Criterion  10,  Reactor 
Design,  requires  that  the  reactor  core 
and  associated  coolant  control  and 
protection  systems  be  designed  with 
appropriate  margin  to  assure  that 
specified  acceptable  fuel  design  limits 
are  not  exceeded  during  any  condition 
of  normal  operation,  including  the 
effects  of  anticipated  operational 
occurrences.  The  specified  trip  settings 
result  in  confidence  that  the  specified 
acceptable  fuel  design  limits  will  not  be 
exceeded  during  normal  operation  or  as 
the  result  of  anticipated  operational 
occurrences. 

6.  PCN-206 — This  proposed  change 
would  revise  Technical  Specifications 
2.2.2,  "Core  Protection  Calculator 
Addressable  Constants",  6.5.1.6,  "Onsite 
Review  Committee",  6.8.1,  "Procedures 
and  Programs,"  and  the  Bases'for 
Specifications  3/4.3.1  and  3/4.3.2, 
"Reactor  Protective  and  Engineered 
Safety  Features  Actuation  System 
Instrumentation".  These  specifications 
relate  to  CPC  addressable  constants  and 
define  allowable  ranges  for  certain 
constants  and  administrative  controls 
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on  changes  to  addressable  constants 
values. 

The  CPC's  are  digital  computers 
which  form  part  of  the  reactor  protection 
system  which  monitors  vari&us  plant 
parameters  and  automatically  generate 
a  reactor  trip  when  specified  conditions 
are  exceeded.  The  CPC's  monitor 
various  reactor  parameters  and 
calculate  DNBR  and  local  power  density 
(LPD).  If  DNBR  and  LPO  are  calculated 
to  exceed  the  DNBR  and  LPD  trip 
setpoints,  the  CPC's  automatically 
initiate  a  reactor  trip. 

The  CPC  addressable  constants 
provide  a  mechanism  to  caUbrate  CPC 
calculations  to  account  for  physics  tests 
measurements,  uncertainties,  sensor 
operability  status,  flow  and  power 
measurements,  and  changes  in  core 
design  from  cycle  to  cycle.  Addressable 
constants  are  categorized  as  either  Type 

1  or  Type  II.  Type  I  constants  are 
calibrating  constants,  sensor  operability 
status  flags  and  pre-trip  alarm  setpoints 
which  potentially  could  change 
frequently  during  a  fuel  cycle.  Type  I 
addressable  constant  values  are  entered 
using  the  CPC  operator  module. 

Type  II  addressable  constants  are 
related  to  measured  physics  test 
parameters,  uncertainties,  allowances, 
adjustments  and  values  determined 
during  startup  tests  following  each  fuel 
loading,  and  are  not  expected  to  change 
during  cycle  operation.  Values  for  Type 
II  addressable  constants  are  typically 
entered  via  diskettes  but  also  can  be 
entered  via  the  operator  module. 

The  CPC  software  includes  range 
limits  on  addressable  constants.  These 
range  limits  prevent  errors  from  being 
made  during  addressable  constant  entry. 
However,  the  range  limit  values  are  not 
related  to  the  safety  analysis;  that  is, 
having  addressable  constant  values 
within  the  software  limits  does  not  in 
itself  guarantee  conservative  CPC 
operation. 

Technical  Specification  2.2.2,  "CPC 
Addressable  Constants",  requires  that 
CPC  addressable  constants  be  in 
accordance  with  Table  2.2-2.  Table  2.2- 

2  lists  the  addressable  constants  used  in 
the  CPC's,  and  gives  limiting  values  for 
Type  I  constants  Type  II  constants  are 
listed  without  limits.  The  proposed 
change  would  delete  Table.  2.2-2  from 
the  Technical  Specifications. 

Basis  for  Proposed  No  Significant 
Hazards  Determination:  The 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  consideration. 


Example  (i)  relates  to  a  purely 
administrative  change  to  the  technical 
specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 
technical  speciHcations,  correction  of  an 
error,  or  a  change  in  nomenclature. 
Example  (ii]  relates  to  changes  which 
may  constitute  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specification. 
Example  (iii)  relates  to  a  change 
resulting  from  a  nuclear  reactor  core 
reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
speciHcations,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  the  NRC  has 
previously  found  such  methods 
acceptable.  Example  (vi]  relates  to  a 
change  which  either  may  result  in  some 
increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  in  some  way  reduce  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptance  criteria  with  respect  to  the 
system  or  component  specified  in  the 
Standard  Review  Plan  (SRP).  The  six 
proposed  changes  are  similar  to  one  or 
more  of  these  examples.  The  specifics  of 
how  each  propipsed  change  is  similar  to 
the  examples  of  48  FR  14870  is  discussed 
below. 

1.  PCN-200— The  pertinent 
acceptance  criteria  for  change  is  found 
in  SRP  Sections  4.3,  "Nuclear  Design," 
Section  5.4.7,  "Residual  Heat  Removal 
System,"  Section  6.3,  "Emergency  Core 
Cooling  System,"  and  Section  9.3.4 
"Chemical  and  Volume  Control 
System." 

Part  (a)  of  proposed  change  PCN-200 
would  increase  the  maximum 
concentration  allowed  in  the  SIT  and 
refueling  water  storage  tanks  from  2300 
ppm  to  2500  ppm.  SRP  Section  6.3 
"Emergency  Core  Cooling  System" 
requires  that  there  not  be  an 
unacceptably  high  concentration  of 
boric  acid  in  the  core  resulting  in 
precipitation  in  the  long-term  cooling 
phase  following  a  LOCA.  The  proposed 
increase  in  maximum  concentration  will 
result  in  a  higher  post-LOCA 
concentration  in  the  recirculated  water. 
However,  the  post-LOCA  resulting  from 
the  proposed  change  is  less  than  the 
solubility  limit.  Therefore,  precipitation 
will  not  occur  and  the  SRP  acceptance 
criteria  are  satisfied. 


Parts  (b)  and  (c)  of  proposed  change 
PCN-200  relax  boric  acid  concentration 
and  volume  requirements  for  the  BAMU 
tanks,  removes  the  requirements  for 
heat  tracing  of  the  chemical  and  volume 
control  system  (CVCS)  and  verification 
that  the  BAMU  tank  flow  paths  can 
deliver  10  gpm  to  the  RCS.  Preposed 
change  PCN-200  also  implements  more 
restrictive  requirements  on  boration 
flow  paths.  The  CVCS  provides  RCS 
inventory  control  and  control  of  RCS 
boron  concentration  for  control  of 
reactivity.  The  functional  requirements 
and  acceptance  criteria  for  the  CVCS 
are  contained  in  SRP  Section  5.4.7 
"Residual  Heat  Removal  System"  and 
Section  9.3.4  "Chemical  and  Volume 
Control  System."  SRP  Section  5.4.7  by 
reference  to  Branch  Technical  Position 
5-1  "Design  Requirements  of  the 
Residual  Heat  Removal  System"  require 
the  capability  to  take  the  plant  from 
normal  operating  conditions  to  cold 
shutdown  assuming  a  loss  of  offsite 
power  and  the  limiting  single  failures. 
SRP  Section  9.3.4  requires  that  the 
CVCS:  (1)  be  capable  of  providing        "^ 
negative  reactivity  to  the  reactor  by 
supplying  berated  water  to  the  reactor 
coolant  system  in  the  event  of 
anticipated  operational  occurrences:  (2) 
be  capable  of  providing  makeup  for 
small  breaks  to  the  RCS  pressure 
boundary  and  to  function  as  part  of  the 
ECCS  assuming  a  single  active  failure 
coincides  with  loss  of  offsite  power,  and 
(3)  be  capable  of  providing  boration  of 
the  reactor  coolant  system  through 
either  of  two  flow  paths  and  from  either 
of  two  sources.  In  addition,  SRP  Section 
9.3.4  requires  that  the  amount  of  boric 
acid  stored  in  the  CVCS  exceeds  the 
amount  required  to  borate  the  RCS  to 
cold  shutdown  conditions  assuming  the 
highest  worth  CEA  is  held  fully 
withdrawn  from  the  core.  To  satisfy 
these  requirements,  an  adequate  volume 
of  sufficiently  borated  water  must  be 
available  in  the  BAMU  tanks  and 
RWST,  and  flow  paths  must  be 
available  to  inject  water  into  the  RCS. 
The  proposed  requirements  ensure  that 
an  adequate  volume  of  borated  water 
and  flow  paths  are  available  to  enable 
cooldown  of  the  plant  assuming  letdown 
is  unavailable  in  conjunction  with  a  loss 
of  offsite  power  and  the  limiting  single 
failure.  The  proposed  concentration 
requirements  ensure  that  sufficient 
boron  is  available  to  maintain  shutdown 
margin  during  plant  cooldown  from 
normal  operating  to  cold  shutdown 
conditions.  The  proposed  boration  flow 
path  requirements  ensure  that  borated 
water  is  available  from  either  of  two 
sources  and  that  a  borated  water  source 
is  available  to  function  as  part  of  the 


ECCS  assuming  a  single  active  failure 
coincident  with  a  loss  of  offsite  power. 
Therefore,  the  proposed  change  meets 
all  applicable  SRP  acceptance  criteria. 

Part  (d)  of  proposed  change  PCN-200 
would  lower  the  minimum  SIT  boron 
concentration  for  Unit  3.  Cycle  2  from 
1720  to  1420  ppm.  SRP  Section  4.3 
"Nuclear  Design"  requires  reactivity 
control  systems  to  have  a  combined 
capability  in  conjunction  with  poison 
addition  from  the  ECCS  to  reliably 
control  reactivity  changes  under 
postulated  accident  conditions  with  a 
margin  for  stuck  control  rods.  The 
proposed  change  would  lower  the  boric 
acid  concentration  during  reflood 
following  a  large  break  LOCA.  In  the 
large  break  LOCA  analysis, 
conservatively,  no  credit  is  taken  for 
control  rod  insertion.  Analysis  has 
confirmed  that  with  1420  ppm  boric  acid 
from  the  SIT  tanks,  the  reactor  will  be 
sub-critical  following  a  postulated 
LOCA.  Therefore,  the  proposed  change 
satisfies  the  SRP  acceptance  criteria. 

Based  on  the  above,  proposed  change 
PCN-200  is  similar  to  Example  (vi)  of  48 
FR  14870  in  that  it  may.  in  some  way, 
reduce  existing  requirements  but  where 
the  changes  satisfy  the  SRP  acceptance 
criteria. 

2.  PCN-201— In  this  case,  the 
proposed  change  described  in  part  (a)  of 
PCN-201  not  only  revises  Figures  3.2  1, 
Figure  3.2-2,  and  Figure  3.2-3  but  also 
replaces  the  existing  Limiting  Conditions 
for  Operation  (LCO)  with  four  parts,  i.e.. 
Sections  3.2.4.a  through  3.2.4.d.  This 
modification  is  similar  to  Example  (i] 
and  (iii)  of  48  FR  14870  as  discussed 
below. 

Part  (a]  of  PCN-201  is  similar  to 
Example  (i)  in  that  it  relates  to  a  purely 
administrative  change  to  technical 
specifications  by  imposing  four 
applicable  administrative  control 
methods  and  two  new  figures  in  lieu  of    . 
six  existing  figures  to  maintain  an 
adequate  DNBR  margin  under  different 
states  of  plant  operations.  3.2.4.a  and 
3.2.4.b  replace  the  existing  Figures  3.2-1 
with  words  to  the  same  effect  when 
COLSS  is  in  service.  Additionally,  both 
new  figures  supplant  the  existing 
Figures  3.2-2  and  3.2-3  in  compliance 
with.3.2.4.c  and  3.2.4.d  when  COLSS  is 
out  of  service.  Thus,  DNBR  will  be 
maintained  by  3.2.4.a  (or  3.2.4.c)  when 
either  one  or  both  CEAC  are  operable 
and  by  3.2.4.b  (or  3.2.4.d)  when  neither 
CEAC  is  operable.  Since  the  proposed 
change  pertains  to  a  revision  of  graphic 
representations  in  LCO  with  a  set  of 
plain  administrative  control  statements 
easy  for  understanding  and  two 
consolidated  figures  for  simplification,  it 
is  a  change  within  the  scope 
contemplated  by  Example  (i). 


Also,  Part  (a]  of  PCN-201  is  similar  to 
Example  (iii)  in  that  it  relates  to  a 
change  resulting  from  a  nuclear  reactor 
core  loading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  t^e 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
specifically  changed,  and  the  NRC  has 
previously  found  such  methods 
acceptable.  This  change  requires  an 
updating  of  the  DNBR  operating  limits 
with  the  aid  of  two  new  figures  as  a 
result  of  the  reload  analysis  for  Cycle  3 
which  involves  a  nuclear  reactor  core 
loading.  There  are  no  fuel  assemblies  in 
Cycle  3  which  are  significantly  different 
from  those  found  previously  acceptable 
to  the  NRC  for  the  previous  core.  The  . 
DNBR  operating  limits  are  derived  in 
compliance  with  the  acceptance  criteria 
used  for  the  previous  core  on  the  basis 
of  the  analytical  methods  which  were 
approved  by  the  NRC  and  found 
acceptable.  Hence  the  proposed  change 
is  similar  to  Example  (iii)  in  that  the 
DNBR  operating  limits  are  updated 
because  of  a  new  core  loading  in 
Cycle  3. 

The  proposed  change  described  in 
Part  (b)  of  PCN-201  revises  Surveillance 
Requirements  4.2.4.4  concerning  the  rod 
bow  penalty  factors  on  DNBR  as  a 
function  of  fuel  bumup.  This 
modification  is  similar  to  Example  (vi)  in 
that  the  removal  of  such  penalty  factors 
may  reduce  in  some  way  a  margin  of 
safety,  but  where  the  results  are  clearly 
within  all  acceptance  criteria  with 
respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 
Sections  4.4  and  7.2  of  the  SRP 
delineates  acceptance  criteria  to 
maintain  fuel  integrity.  Specifically,  the 
Core  Protection  Calculator  (CPC)  and 
the  Reactor  Protective  Instrumentation 
System  (RPIS)  must  assure  with  high 
probability  that  acceptable  fuel  design 
limits  are  not  exceeded  during  normal 
operation  or  anticipated  operational 
occurrences  (AOOs).  The  removal  of 
Surveillance  Requirement  4.2.4.4  does 
not  imply  a  reduction  in  the  margin  of 
safety  because  of  the  deletion  of  the 
DNBR  rod  bow  penalty  factors  from 
Technical  Specification  3/4.2.4.  In  fact, 
effects  of  fuel  rod  bowing  on  DNBR 
margin  have  been  incorporated  in  the 
safety  and  setpoint  analysis  and 
combined  with  other  uncertainty  factors 
at  the  95/95  confidence/probability 
level  to  define  a  design  DNBR  limit. 
They  are  adequately  validated  in  the 


CPC  software  and  verified  for  Cycle  3. 
In  addition,  the  RPIS  will  automatically 
initiate  a  reactor  trip  to  prevent 
Specified  Acceptable  Fuel  Design  Limits 
(SAFDLa)  from  being  exceeded  during 
transients  and  AOOs.  Hence,  the 
proposed  change  will  not  result  in  an 
increase  in  the  probability  or 
ocnsequences  of  an  accident  as  the 
application  of  the  appropriate  penalty 
factors  remains  adequately  validated 
and  the  protection  of  RPIS  is  available. 
In  short,  the  relaxation  of  existing 
surveillance  requirement  will  not 
compromise  the  safety  margin,  and  the   '' 
results  of  the  reload  analysis  related  to 
this  proposed  change  are  further  verified 
to  ensure  that  the  established  criteria  of 
the  SRP  are  met  in  view  of  Example  (vi). 

The  proposed  change  described  in 
Part  (cj  of  PCN-201  revises  the  ACTION 
statements  in  Table  3.3-1  of  Technical 
Specification  3.3.1.  It  is  similar  to 
Example  (i)  in  that  it  is  purely 
administrative  change  to  delete 
requirements  which  have  been  placed  in 
another  Technical  Specification.  The 
proposed  change  to  ACTION  6 
combines  ACTIONS  6.b  and  6.c  for 
consistency  with  respect  to  the  proposed 
changes  described  in  (a)  and  (b)  above. 
The  existing  ACTION  e.b.l  is  revised  to 
incorporate  Specification  3.2.4.b  and 
3.2.4.d  whereas  the  existing  ACTION  6.c 
is  deleted  because  the  penalty  factor  on 
the  BERRI  constant  referenced  therein  i« 
applied  by  a  new  mechanism  per  the 
proposed  change  (b).  Hence  the 
proposed  change  is  similar  to  Example 
(i)  in  that  it  relates  a  change  to  achieve 
consistency  throughout  the  technical 
specifications. 

The  proposed  change  described  in 
Part  (d)  of  PCN-201  revises  Surveillance 
Requirements  4.2.4.2  by  removing  the 
verification  requirement  that  the 
,  appropriate  penalty  factors  have  been 
implemented  on  all  CPC  system 
channels  to  ensure  conformance  of  the 
operating  limits  on  any  CPC  system 
channel  per  Figures  3.2-2  or  3.2-3.  It  it 
similar  in  Example  (vi)  in  that  the 
removal  of  such  a  surveillance 
requirment  may  reduce  in  some  way  a 
margin  of  safety,  but  where  the  results 
are  clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan. 
SpeciHcally,  the  proposed  change 
recognizes  that  it  is  only  necessary  to 
monitor  one  channel  for  control 
purposes  during  steady  state  operation 
so  long  as  the  plant  is  operated  vfiAun 
the  limits  of  Figures  3.2-1  and  3.2-2  as 
described  in  the  proposed  change  (a). 
Since  sufficient  margin  is  already 
implemented  in  the  CPC  trip  setpoint  for 
transient  protection  in  a  similar  way 
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discussed  in  the  proposed  change  (b).  it 
is  not  necessary  to  monitor  with  all  CPC 
system  channels.  This  proposed  change 
thus  relieves  the  operators  of  an 
unnecessarily  frequent  surveillance 
without  any  reduction  to  a  margin  to 
safety.  The  CPC  trips  will  continue  to 
provide  the  same  protection  that  they 
always  have  during  transient  operation. 
Hence  the  proposed  change  is  similar  to 
Example  (vi)  in  that  it  is  a  relaxation  of 
a  surveillance  requirement  without 
compromising  any  safety  operation. 

3.  PCN-202 — ^This  proposed  change  is 
similar  to  Example  (iii)  of  48  FR  14870  in 
that  the  technical  specification  on  the 
moderator  temperature  coefficient  will 
reflect  the  use  of  more  highly  enriched 
fuel  that  will  be  exposed  to  increased 
bumup  by  cycle.  This  change  is  not 
significant  and  does  not  make  changes 
in  analytical  methods  used  to 
demonstrate  conformance  with  the 
technical  specifications  and  regulations, 
and  the  NRC  has  previously  found  3uch 
methods  acceptable. 

4.  PCN-203— Part  (a)  of  this  proposed 
change  would  revise  the  RTD  response 
time  form  13.0  seconds  to  8.0  seconds. 
This  change  is  similar  to  Example  (ii)  of 
48  FR  14870  in  that  proposed  RTD 
response  time  is  more  restrictive  than 
the  current  one.  The  proposed  change 
described  in  part  (b)  above  is  similar  to 
example  (i]  in  that  it  more  accurately 
specifies  the  method  for  response  time 
testing. 

5.  PCN-204— SRP  Section  7.2.  "Reactor 
Trip  System",  requires  that  the  reactor 
protection  system  automatically 
initiates  a  reactor  trip  to  assure  that 
specified  acceptable  fuel  design  limits 
are  not  exceeded.  Proposed  Change 
PCN-204  is  similar  to  example  (vi)  of  48 
FR  14870.  Although  the  increased  LPD 
trip  setpoint  may  be  perceived  to  reduce 
in  some  way  a  margin  of  safety, 
adjustments  for  dynamic  effects  which 
were  previously  included  in  the  trip 
setpoint  are  now  accounted  for 
elsewhere  in  the  CPC  algorithms.  The 
net  effect  is  that  the  CPC's  with  the 
revised  setpoint  will  continue  to  initiate 
a  reactor  trip  to  assure  that  specific 
acceptable  fuel  design  limits  are  not 
exceeded.  Therefore,  the  proposed 
change  satisfies  SRP  Section  7.2 
acceptance  criteria  and  is  similar  to 
example  (vi)  of  48  FR  14870. 

6.  PCN-206— This  proposed  change 
deletes  T.S.  2.2.2  (and  Table  2.2-2)  and 
the  T.S.  6.5.1.6  requirement  for  OSRC 
review  and  approval  for  the  use  of 
addressable  constant  values  outside  the 
allowable  ranges  stated  in  T.S.  2.2.2.  The 
proposed  change  emplifies  Bases 
Section  3/4.3.1  in  regards  to  the  function 
and  control  of  changes  to  addressable 
constants. 


The  allowable  range  of  values  in  T.S. 
2.2.2  are  not  related  to  the  safety 
analysis  and  the  use  of  value  within 
these  ranges  does  not  ensure 
conservative  CPC  operation.  Actual 
values  to  be  used  for  addressable 
constants  result  from  surveillance 
requirements  for  reactor  protective 
instrumentation  (T.S.  3/4.3.1)  and  action 
requirements  (e.g.,  T.S.  3/4.6.1  Action  6c 
which  rquires  adjustments  to 
addressable  constant  values  when 
certain  equipment  is  out  of  service). 
There  have  been  occassions  where 
satisfaction  of  the  surveillance 
requirements  have  resulted  in 
addressable  constant  values  outside  the 
allowable  range,  a  conflict  in  existing 
technical  specification  requirements. 
Because  of  this  conflict  and  because 
other  technical  specifications  control  the 
actual  values  of  addressable  constants, 
the  proposed  deletions  are  editoral  and 
correct  an  existing  conflict.  Therefore 
the  proposed  change  is  similar  to 
example  (i)  of  48  FR  14870.  The 
proposed  change  to  T.S.  6.8.1  deleting 
the  requirements  for  prior  OSRC 
approval  of  the  use  of  the  plant 
computer — CPC  data  link  may  be 
perceived  to  in  some  way  decrease  a 
safety  margin.  It  should  be  noted  that 
values  for  CPC  addressable  constants 
can  be  generated  from  CPC  data 
manually  collected  from  the  CPC's 
without  O^C  approval  and  that 
manual  collection  of  data  would  be 
more  prone  to  errors  than  use  of  the 
data  link.  The  proposed  change  does  not 
affect  the  functioning  of  the  CPC's  as 
part  of  the  reactor  protection  system  but 
merely  revises  administrative  control  of 
how  addressable  constant  values  are 
generated.  Thus,  with  the  proposed 
change,  the  CPC's  will  continue  to 
satisfy  the  SRP  Section  7.2,  "Reactor 
Trip  System",  requirement  for  the 
reactor  protection  system  to 
automatically  initiate  a  reactor  trip  to 
assure  that  specified  acceptable  fuel 
design  limits  are  not  exceeded.- 
Therefore  this  change  is  similar  to 
exemple  (vi)  of  48  FR  14870. 

Based  on  the  above,  the  NRC 
proposes  to  determine  that  Proposed 
Changes  PCN-200,  201,  202,  203.  204,  and 
206  do  not  constitute  a  signficant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  San  Clemente  Library.  242 
Avenida  Del  Mar.  San  Clemente, 
California  92672. 

Attorney  for  Licensees:  Charles  R. 
Kocher,  Esq.  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  California 
91770  and  Orrick.  Herrington  &  Sutcliffe, 
Attn.:  David  R.  Pigott,  Esq.  600 


Montgomery  Street.  San  Francisco, 
California  94111. 

NRC  Branch  Chief:  George  W. 
Knighton. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia 

Date  of  amendment  requests:  April  12, 
1985.  as  supplemented  September  9,  and 
October  7. 1985. 

Description  of  amendment  requests: 
The  request  for  amendments  was 
initially  noticed  on  May  28, 1985  (50  FR 
20995).  The  amendments  proposed 
changes  to  the  Technical  Specifications 
to  revise  the  Limiting  Condition  for 
Operation  (LCO)  and  Surveillance 
Requirments  (SR)  for  the  reactor  trip 
and  bypass  breakers,  undervoltage  trip 
logic  and  shunt  trip  logic.  The  proposed 
changes  were  requested  in  response  to  a 
generic  letter,  dated  July  8, 1983. 
addressing  "required  actions  based  on 
generic  implications  of  Salem  ATWS 
events"  (Generic  Letter  (GL)  83-28).  Item 
4.3  of  the  letter.  "Reactor  Trip  System 
Reliability,"  states  that  Westinghouse 
reactors  shall  be  modified  by  providing 
automatic  reactor  trip  system  actuation 
of  the  breaker  shunt  trip  attachment. 

This  notice  includes  changes 
requested  in  subsequent  submittals 
dated  September  9.  and  October  7. 1985. 
The  September  9. 1985  submittal 
modifies  the  original  change  request  to 
include  subsequent  staff  guidance 
provided  in  GL  85-09,  "Technical 
Specifications  for  GL  83-28,  Item  4.3" 
regarding  the  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements  of  the  reactor  trip  and 
bypass  breakers,  the  undervoltage  and 
shunt  trip  logic  and  the  manual  scram 
switches.  Specifically,  the  description  of 
the  proposed  LCOs  and  SRs  are  more 
specific,  descriptive  and  detailed  in  that 
actions  based  on  conditions  of 
redundancy  have  been  specified,  and 
time  limits  for  restoration  of  operability 
have  been  established  for  the  reactor 
trip  breakers  and  automatic  trip  logic, 
and  the  independent  testing  of  the 
undervoltage  and  shunt  trip  attachments 
for  the  reactor  trip  and  bypass  breakers, 
and  manual  scram  switches  have  been 
clarified. 

The  October  7, 1985  submittal 
reinstates  two  surveillance  requirements 
which  were  inadvertently  omitted  in  the 
April  12.  and  September  9, 1985 
submittals.  These  two  surveillance 
requirements  were  not  affected  by,  nor 
were  they  a  part  of,  the  proposed 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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The  Commission  has  provided  guidance 
concerning  the  appUcation  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (4»  FR 
14870).  Examples  of  actions  not  likely  to 
involve  a  significant  hazards 
consideration  are  "(i)  A  purely 
administrative  change  *  *  *  of 
example*   *   *  a  correction  of  an  error, 
or  a  change  in  nomenclature";  and  "(ii)  a 
change  thai  constitutes  an  additional 
limitation,  restriction,  or  control  no( 
presently  included  in  the  Technical 
Specifications,  for  example,  a  more 
stringent  surveillance  requirement." 

The  supplemental  proposed  changes 
are  similar  to  Example  (i)  in  that  the 
reinstatement  of  the  inadvertent 
omission  of  two  surveillance 
requirements  is  a  correction  of  an  error: 
and  to  Example  (ii)  in  that  the  additional 
description  and  detail  clarifies  the  intent 
of  (a)  the  surveillance  testing 
requirements  for  reactor  trip  and  reactor 
trip  bypass  breakers,  and  the  manual 
scram  switches;  and  (b)  the  LCOs  for  the 
reactor  trip  breakers  but  constitute 
additional  restriction  or  controls. 

As  such,  the  staff  proposes  to 
determine  that  the  application  docs  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin,  Hunton  and  Williams,  Post 
Office  Box  1535.  Richmond.  Virginia 
23213. 

NRC  Project  Director.  Lester  S. 
Rubeinstein. 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
LICENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Southern  California  Edison  Company,  el 
al.  Docket  Nos.  50-361  and  50-362.  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  request:  August 
23  and  October  10  and  16, 1985. 

Brief  description  of  amendment: 
Technical  Specification  changes  relating 
to  the  maximum  enrichment  of  fuel 
assemblies  and  the  criticality 
requirements  for  storage  of  fuel  in  the 
fuel  storage  areas. 

Date  of  publication  of  individual 
notice  in  "Federal  Register":  October  30, 
1985. 

Expiration  date  of  individual  notice: 
November  29. 1985. 

Local  Public  Document  Room 
location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente, 
California  92672. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
perpared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 


(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

Baltimore  Gas  ft  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
>and  2,  Calvert  County,  Maryland 

Date  of  appUcation  for  amendments: 
June  28, 1985. 

Brief  description  of  amendments:  The 
amendments  change  the  Unit  1  and  2 
Technical  Specifications  (TS)  to:  (1) 
Reflect  a  clarification  of  requirements 
associated  with  the  containment  purge 
isolation  valves  in  TS  3.3-3,  "Engineered 
Safety  Features  Actuation  System 
Instrumentation,"  and  TS  Table  3.6-1. 
"Containment  Isolation  Valves,"  (2) 
modify  TS  3.9.4,  "Containment 
Penetration,"  to  allow  the  use  of  an 
alternate  closure  for  the  emergency 
personnel  escape  lock,  (3)  delete  TS 
6.13,  "Environmental  Qualifications," 
and  (4)  correct  identified  spelling  errors 
and  change  in  terminology. 

Date  of  issuance:  December  4, 1985. 

Effective  date:  December  4, 1985. 

Amendment  Nos.:  108  and  91. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised 
the  Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37072  at  37073). 

The  Commission's  related  evaluation 
of  the  amendments-is  contained  in  a 
Safetv  Evaluation  dated  December  4, 
1985.' 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docunient  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Baltimore  Gas  ft  Electric  Company, 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  application  for  amendment: 
August  29  and  August  30, 1985. 

Brief  description  of  amendment:  The 
amendment  changes  the  TS  to  reflect 
changes  in  the  analysis  to  accommodate 
Unit  2  Cycle  7  operation.  In  addition,  the 
analyses  support  changes  in  the  TS  for 
steam  line  safety  valve  setpoints. 
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Dote  of  issuance:  November  21. 1965. 

Effective  date:  November  21, 1985. 

Amendment  No.:  90. 

Facility  Operating  License  No.  DPR- 
69.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25, 1985  (50  FR 
38909  at  39910). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  21, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland. 

Boston  Edison  Company,  Docket  No.  50- 
293,  nigrhn  Nuclear  Power  Statioii, 
Plymouth,  Maaeachusetts 

Date  of  application  for  amendment 
April  12. 1985.  as  supplemented 
September  17. 1965. 

Brief  description  of  amendment-  The 
amendment  changes  the  Technical 
Specifications  by  raising  the  K-effective 
limit  of  the  spent  furl  storage  pool  from 
0.90  to  0.95  and  substituting  a  maximum 
K-infinity  for  the  maximum  enrichment 
and  average  U-235  loading  of  fuel 
assemblies  in  the  pool. 

Date  of  issuance:  December  3. 1985. 

Effective  date:  30  days  after  the  date 
of  issuance. 

Amendment  No.:  91. 

Facility  Operating  License  No.  DPR- 
35.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  FR  20971)  No 
change  in  the  substance  of  the 
amendment  was  proposed  in  the 
licensee's  letter  of  September  17, 1985. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  3, 
1985. 

No  significant  hazards  consideration 
comments  received:  Yes.  A  request  for 
hearing  and  petition  for  leave  to 
intervene,  dated  June  29, 1985,  was 
received  from  Mr.  John  F.  Doherty.  The 
request  was  denied  by  an  Atomic  Safety 
and  Licensing  Board  on  )uly  19, 1985, 
and  his  appeal  of  that  decision  was 
denied  by  the  Atomic  Safety  and 
Licensing  Appeal  Board  on  Septonber  5, 
1985. 

Local  Public  Document  Room 
location:  Plymouth  PubUc  Library,  11 
North  Street  Plymouth,  Massachusetts 
02360. 


Commonwealth  Edisoii  Company, 
Docket  No.  5»-J73,  La  Salle  County 
Station,  Unit  1.  La  Saile  County,  Illinois 

Date  of  amendment  request:  October 
11. 1985. 

Brief  Description  of  amendment:  The 
amendment  to  Operating  License  NPF- 
11  revises  the  La  Salle  Unit  1  Technical 
Specifications  to  delete  the  air-operated- 
testable-bypass-check  valves  installed 
in  each  of  the  emergency-core-cooling 
systems  (ECCS)  and  reactor  core  colling 
isolation  (RCIC)  system  since  they  are 
no  longer  required.  The  purpose  of  the 
bypass  valves  was  to  enable  the 
exercising  of  the  testable  check  valves 
in  the  ECCS  and  RCIC  system  during 
reactor  operation  by  equalizing  the 
pressure-across  the  check  valve  disk. 
These  testable-check  valves  are  part  of 
the  Inservice  Inspection  Program  and 
the  La  Salle  Unit  1  Program  calls  for 
these  testable-check  valves  to  be 
exercised  during  cold  shutdown. 
Therefore,  the  bypass  check  valves  are 
not  required. 

Date  of  issuance:  December  6. 1985. 

Effective  date:  Upon  startup  following 
the  first  refueling. 

Amendment  No.:  31. 

Facility  Operating  Licenses  No.  NPF- 
11  Amendment  revised  that  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  6, 1985  (50  FR 
48211).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  6, 1965. 

No  signficant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Oglesby,  Illinois  61346 

Conunonwealtb  Edison  Company, 
Docket  Nos.  50-^73  and  50^74,  La  Salle 
County  Station,  Units  1  and  2,  La  Salle 
County,  Illinois 

Date  of  amendment  request-  August 
28. 1985. 

Brief  Description  of  amendments:  The 
amendments  to  Operating  License  NPF- 
11  and  Operating  License  NPF-18  revise 
the  La  Salle  Units  1  and  2  Technical 
Specifications  to  allow  time  to  correct 
calibrations  before  declaring  the 
channels  inoperable  and  requring  the 
imposition  of  a  half-scram.  The  change 
is  an  interpretation  and  clarification  of 
the  provision.  When  the  power  is  above 
90  percent  thennai  power  and  the 
Average  Power  Range  Monitors 
(APRMs)  read  less  than  the  thermal 
power  (Cain  Adjustment  Factor  (GAF) 
1)  as  determined  by  heat  balance,  the 
Technical  Specifications  change  allows 


2  hours  for  adjustment  if  the  difference 
is  greater  than  2  percent.  For  thermal 
power  above  90  percent  and  the  APRMs 
reading  greater  than  the  thermal  power 
(GAF  1),  the  Technical  Specifications 
allows  12  hours  for  adjustment  if  the 
difference  is  greater  than  2  percent. 
Similary  for  power  less  than  90  percent 
and  APRMs  read  less  than  thermal 
power  (GAF  1).  the  Technical 
Specification  allows  2  hours  for 
adjustment  if  the  difference  is  greater 
than  2  percent.  For  power  less  than  90 
percent  and  APRMs  reading  greater 
than  the  thermal  power  (GAF  1),  the 
Technical  Specifications  allows  12  hours 
for  adjustment  if  the  difference  is 
greater  than  10  percent  Also,  it  will  be 
permissible  to  trip  only  the  inoperable 
channel  wHere  trip  systems  have  more 
than  2  channels  per  system. 

Date  of  issuance:  November  20, 1985. 

Effective  date:  November  20, 1985. 

Amendment  Nos.:  30  and  17. 

Facility  Operating  Licenses  No.  NPF- 
11  and  NPF-18  Amendments  revised 
that  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  25. 1985  (50  FR 
38912).  The  Commission's  related 
evaluaton  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  20, 1985. 

No  signficant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Oglesby,  Illinois  61348. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
August  2, 1965. 

Brief  Description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  to  delete  the  Boron 
Injection  Tank  (BIT)  and  its  associated 
limiting  conditions  for  operation  and 
surveillance  requirements. 

Date  of  issuance:  December  5. 1985. 

Effective  date:  Immediately  to  be 
implemented  within  30  days. 

Amendment  No.:  104. 

Facilities  Operating  License  No. 
DPR-26:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  11, 1985  (50  FR 
37007). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  5. 
1985. 

No  signficant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York.  10610. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1.  Shippingport,  Pennsylvania 

Date  of  application  for  amendment: 
July  12. 1985. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  for  Beaver  Valley  Unit 
No.  1  to  revise  the  calibration  schedule 
of  the  seismic  instruments  from  "within 
24  hours"  to  "within  30  days"  after  a 
seismic  event.  The  increased  flexibiilty 
would  ensure  that  part  of  the 
instrumentation  would  remain  available 
to  record  potential  after-shock  data. 

Date  of  issuance:  December  3. 1985. 

Effective  date:  December  3. 1985. 

Amendment  No.  98. 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11. 1985  (50  FR 
37081) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  3, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Frankhn  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Florida  Power  and  Light  Company  et  al.. 
Docket  Nos.  50-335  and  50-389.  St.  Lucie 
Plant.  Unit  Nos.  1  and  2.  St.  Lucie 
County,  Florida 

Date  of  application  of  amendments: 
May  15. 1984  and  May  21. 1984  as 
amended  by  letters  dated  May  23. 1985 
and  August  26. 1985. 

Brief  description  of  amendments: 
These  amendments  consist  of  changes  to 
he  Technical  Sueciticaiions  to 
'••:;orporaie  the  provisions  of  10  CFR 
.^'  72  and  50.73  as  defined  in  Generic 
Letter  83-43  and  changes  to  the 
"Definition"  and  'Administrative 
Controls"  sections  to  make  the  St.  Lucie 
Plant,  Unit  Nos.  1  and  2  Technical 
Specifications  similar  and  reflect  current 
organization. 

Date  of  Issuance:  December  6.  1985 

Effective  Date:  December  6.  1985. 

Amendment  Nos.:  69  and  13. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  20, 1984  at  49  FR  25359  for 
St.  Lucie  1  and  July  24, 1984  at  10  FR 


29909  for  St.  Lucie  2  and  September  11, 
1985  at  37081  for  St.  Lucie  1  and  2. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  6. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Vii^gina  Avenue,  Ft.  Pierce, 
Florida. 

GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
February  11. 1985. 

Brief  description  of  amendments:  The 
amendment  approves  changes  to  the 
Appendix  A  Technical  Specifications 
CrSs)  pertaining  to  Sections  3.13  and 
4.13.  Accident  Monitoring 
Instrumentation.  These  changes  add 
limiting  conditions  for  operation  and 
surveillance  requirements  to  the  TSs  for 
the  following  post-accident  monitoring 
instrumentation:  torus  water  level 
monitors,  drywell  pressure  monitors  and 
drywell  hydrogen  monitors. 

Date  of  issuance:  November  22, 1985. 

Effective  date:  November  22. 1985. 

Amendment  No.  94. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23, 1985  (50  FR  16004). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  22. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library.  101 
Washington  Street.  Toms  River.  New 
Jersey  08753. 

Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station.  Suffolk  County,  New  York 

Date  of  application  for  amendment: 
October  21. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  paragraph  2.C.(8)  of 
the  Shoreham  license  to  allow  an 
extension  of  time,  until  December  31. 
1985.  as  authorized  by  the  Commission, 
for  the  completion  of  the  environmental 
qualification  of  certain  electrical 
equipment. 

Date  of  issuance:  December  6. 1985. 

Effective  date:  December  6. 1985. 

Amendment  No.:  1. 

Facility  Operating  License  No.  NPF- 
36:.  Amendment  revised  the  License 
Condition  2.c.(8]. 


Date  of  initial  notice  in  Federal 
Register  November  6. 1985  (50  FR  46214) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  6, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Shoreham-Wading  River 
Public  Library,  Rtmte  25A,  Shoreham. 
New  York  11786. 

Northeast  Nuclear  Energy  Company  el 
al..  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  No.  1,  New 
London  County,  Connecticut 

Date  of  application  for  amendment 
August  26. 1985. 

Brief  description  of  amendments:  This 
amendment  corrects  technical 
specification  typographical  errors, 
provides  clarification  and  allows 
continued  operation  for  cycle  11 
operation. 

Date  of  issuance:  December  6. 1965. 

Effective  date:  December  6. 1985. 

Amendment  No.  107. 

Facility  Operating  License  No.  DPR- 

21.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1985  (50  FR  41250). 
The  Commission's  related  evaluation  of 
yHie  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  6, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  29. 1985.  as  revised  June  14.  and 
September  4. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  Section  3.5  to  change  the 
oxygen  concentration  in  the  primary 
containment  atmosphere  from  5%  by 
weight  to  4%  by  volume  and  adds 
Sections  3.7(E)  and  4.7(E1.  The  new 
sections  provide  the  Limiting  Conditions 
for  Operation  and  the  surveillance 
requirements  for  the  Combustible  Gas 
Control  System. 

Date  of  issuance:  December  3, 1985. 

Effective  date:  December  3, 1985. 

Amendment  No.:  35. 

Facility  Operating  License  No.  DPR- 

22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  Initial  notice  in  Federal 
Register  October  9. 1985  (SO  FR  41251) 
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The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  3. 1985. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library,  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Omaha  Public  Power  District,  Dodcet 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  application  for  amendment: 
July  11. 1985. 

Brief  description  of  amendment  The 
amendment  changed  the  titles  of  senior 
management  officials  and  deleted 
environmental  qualification  of  electrical 
equipment  administrative  requirements 
(deadline  and  records).  The  amendment 
also  changed  two  Table  of  Contents 
pages  to  reflect  current  Technical 
Specification  sections.  The  amendment 
also  added  an  effluent  radiation  monitor 
to  the  footnotes  to  Table  3-3.  The 
monitor  was  erroneously  omitted  by  the 
staff  in  a  previous  licensing  action.  The 
amendment  also  added  the  title  to  Table 
2-4  which  was  erroneously  omitted  by 
the  staff  in  a  previous  licensing  action. 
The  remaining  requests  in  the  July  11, 
1985  application  will  be  the  subject  of  a 
future  amendment. 

Date  of  issuance:  December  6, 1985. 

Effective  date:  December  6, 1985. 

Amendment  No.:  93. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  11, 1985  (50  FR 
37088). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  6, 
1985. 

No  significant  hazard  consideration 
comment  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  application  for  amendment 
September  6. 1985  as  supplemented 
September  3, 1985. 

Brief  description  of  amendment  The 
amendment  changed  the  technical 
specifications  to  support  the  operation 
of  the  unit  at  full  rated  power  during 
Cycle  10. 

Date  of  issuance:  November  29, 1985. 

Effective  date:  November  29, 1985. 

Amendment  Noj  92. 


Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25, 1965  (50  FR 
38909  at  38918). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  29, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-275  Unit  1  and  Docket 
No.  50.323  Unit  2,  Diablo  Canyon 
Nuclear  Power  Plant,  San  Luis  Obispo. 
County  California 

Date  of  amendment  request 
September  6, 1985. 

Brief  description  of  amendment  The 
amendments  change  the  combined 
Technical  Specifications  for  Units  1  and 
2  concerning  the  axial  fiux  difference 
limits. 

Date  of  Issuance:  November  29, 1985. 

Effective  date:  Unit  1  date  for  8000 
MWD/MTV  bumup. 

Amendment  Nos.:  3  and  1. 

Facility  Operating  License  Nos.  DPR- 
80  and DPR-82:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23. 1985  (50  FR  43032). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  29, 1985. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Documents  and 
Maps  Department,  San  Luis  Obispo, 
California  93407. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendment 
July  31, 1985,  as  supplemented  on 
September  13, 1985. 

Brief  description  of  amendments:  In 
January  1984  the  licensee  experienced 
ice  formation  on  the  spray  nozzles  of  the 
spray  pond.  On  August  31, 1984  the 
licensee  provided  to  the  staff  a  long- 
term  solution  to  preclude  freezing 
problems  in  the  spray  pond.  The 
licensee's  solution  would  add  an 
automatic  start  capability  to  the  recently 
installed  self-priming  pumping  system. 
This  amendment  allows  modification  of 
the  spary  arrays  to  allow  draindown 


without  operator  action.  A  new  motor 
operated  valve  has  been  installed  in 
each  spray  array  drain  line  to  isolate  the 
spray  arrays  from  the  drain  pumps. 
These  new  drain  valves  are  interlocked 
with  the  drain  pumps  and  riser  level 
monitor  instrumentation  to  allow 
automatic  pumpdown  of  the  spray 
risers. 

This  plant  modification  is  refiected  in 
Table  3.8.4.2-1  of  the  Technical 
Specification  for  both  Units  1  and  2.  The 
licensee  has  added  these  valves  to 
Table  3.8.4.2.-1  (MOTOR  OPERATED 
VALVES  THERMAL  OVRLOAD 
PROTECTION).  These  valves  are  safety 
related  and  the  valves  have  thermal 
overload  protection  devices;  however, 
this  protection  is  continuously  bypassed 
except  during  testing.  By  design  all 
safety  related  valves  have  their  thermal 
overload  protection  devices 
continuously  bypassed  except  during 
testing  so  that  the  valves  can  perform 
their  safety  related  function  beyond  that 
which  the  thermal  overload  protection 
would  limit 

Date  of  issuance:  December  3, 1985. 

Effective  date:  Upon  completion  of  the 
modification  but  no  later  than  December 
31, 1985. 

Amendment  Nos.:  52  and  20. 

Facility  Operating  License  Nos:  NPF- 
14  and  NPF-21:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23, 1985  (50  FR  43033). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  3, 1985. 

No  comments  were  received  regarding 
the  Commission's  proposed  no 
significant  hazards  consideration 
determined. 

Local  Public  Document  Room 
location:  Osterhoust  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

I 
Pennsylvania  Power  and  Light 
Company,  Dockets  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments:  ' 
December  21, 1984  as  supplemented  on 
July  1. 1985,  August  7. 1985,  August  23, 
1985  and  September  4. 1985. 

Description  of  amendment  request 
On  December  21, 1984  the  licensee 
requested  a  temporary  change  to 
Technical  Specification  3.8.1.1  and 
3.7.1.2  for  both  Units  1  and  2  to  extend 
the  Limiting  Conditions  of  Operation 
(LCO)  for  these  Technical  Specifications 
in  order  to  perform  the  necessary 
preparations  for  electrical,  mechanical 
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and  instrumentation  tie-ins  for  the 
installation  of  the  fifth  dtesei  generator 
at  Susquehanna.  These  tie-in 
preparations  are  being  performed  so 
that  the  fifth  djesei  can  replace  any  of 
the  four  existing  diesels.  presently  at 
Susquehanna,  as  a  manual  swing  spare. 
The  licensee  will  remove  from  service, 
one  diesel  at  a  time,  the  four  dJesel 
generators  for  an  accumulated  time  of  60 
days.  The  amendments  allow  the 
licensee  to  extend  the  allowable  LCO  of 
3  days  for  an  out  of  service  diesel  to  an 
allowable  LCO  outage  time  of  60  days 
for  all  four  diesels.  (A  related  one  time 
exemption  from  the  single  failure 
criteria  for  onsite  electrical  power 
supplies  provided  in  General  Design 
Criteria  17  of  10  CFR  Part  50.  Appendix 
A  is  being  issued  separately. 

Date  of  issuance:  December  3. 1985 

Effective  date:  Upon  commencement 
of  the  fifth  diesel  generator  tie-in  and  is 
to  expire  upon  completion  of  60 
cumulative  days  in  the  LCO. 

Amendment  Nos.:  51  and  19. 

Facility  Operating  License  Nos:  NPF- 
14  andNPF-22:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal? 
Register  October  9,  1985  (50  FR  41251). 
The  Commissions  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  3. 
1985. 

No  comments  on  the  proposed 
determination  were  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-387, 
Susquehanna  Steam  Elacbic  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
November  26. 1984. 

Brief  description  of  amendment  In  the 
November  26, 1984  submittal  the 
licensees  requested  a  change  to  License 
Conditions  2.A  and  2.B.{2)  of  NPF-14 
such  that  the  specific  amendment 
number  of  the  Final  Safety  Analysis 
Report  (FSAR)  and  Environmental 
Report  (ER)  not  be  included  in  the  above 
license  conditions.  The  staff  has 
amended  the  license  per  the  hcensee's 
request  and  the  license  conditions  now 
read  as  follows:  2.A.  This  license  apphes 
to  the  Susquehanna  Sieam  Eiectnc 
Station.  Unit  1.  a  boilins  wuier  nuclear 
reactor  and  associated  eqtitnnier:  ithe 
facility),  owned  by  the  iicenbees.  The 
facility  is  located  in  Luzerne  County 
Pennsylvania,  and  is  described  in  the 
licensees'  Final  Safety  Analysis  Report 
as  supplemented  and  amended  and  the 


licensees'  Environmental  Report  as 
supplemented  and  amended.  2.B.(2) 
PP&L.  pursuant  to  the  Act  and  10  CFR 
Part  70,  to  receive,  possess,  and  use  at 
any  time  special  nuclear  material  as 
reactor  fuel,  in  accordance  with  the 
limitations  for  storage  and  amounts 
required  for  reactor  operation,  as 
described  in  the  Final  Safety  Analysis 
Report,  as  supplemented  and  amended. 

The  license  conditions  as  amended 
are  now  consistent  with  the  as  issued 
license  conditions  contained  in  the  Unit 
2  license.  The  basis  for  staffs  approval 
is  10  CFR  50.71(e)  which  states:  "The 
updated  FSAR  shall  be  revised  to 
include  the  effects  of:  all  changes  made 
in  the  facility  or  procedures  as 
described  in  the  FSAR;  ail  safety 
evaluations  performed  by  the  licensee 
either  in  support  of  requested  license 
amendments  or  in  support  of 
conclusions  that  changes  did  not  involve 
an  unreviewed  safety  question;  and  all 
analyses  of  new  safety  issues  performed 
by  or  on  behalf  of  the  licensee  at 
Commission  request."  This  regulation 
provides  assurance  that  any  PSAR 
change  will  be  reviewed  by  the  utility 
via  the  safety  evaluation  process  and 
that  any  changes  that  result  in  a  safety 
question  not  previously  review  and 
approved  by  the  staff  shall  be  submitted 
at  that  time  to  the  staff  for  review  and 
approval.  In  addition  10  CFR  50.99(b) 
requires  the  licensee  to  maintain  records 
that  shall  include  a  written  safety 
evaluation  which  provides  the  bases  for 
the  determination  that  the  change,  test 
or  experiment  does  not  involve  an 
unreviewed  safety  question. 
Additionally,  the  staff  finds  the 
inclusion  of  the  specific  amendment 
number  for  the  ER  to  be  unnecessary  as 
the  licensee  is  not  required  to  and  does 
not  update  the  ER  subsequent  to 
licensing  but  is  accountable  for  and 
abides  by  the  plant  specific 
Environmental  Protection  Plan.  In  view 
of  the  present  requirements  the  staff 
determined  that  incorporation  of 
specific  amendment  numbers  in  License 
Conditions  2. A  and  2.B(2)  served  no 
useful  purpose. 
Date  of  issuance:  November  22,  1985. 
Effective  date:  Upon  issuance. 
Amendment  No.:  53. 
Facility  Operating  License  No.  NPF- 
14:  Amendment  revised  the  License 
Conditions. 

Date  of  initial  notice  in  Federal 
Register:  )uly  31.  1985  (50  FR  31070).  The 
Commission  s  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  22.  1985. 

No  comments  on  the  proposed 
determination  were  received.  No 
Local  Public  Document  Room 
Location:  Osterhout  Free  Library, 


Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Qactric  Company. 
Dockets  Nos.  50-277  and  50-27t.  Peadi 
Bottom  Atomic  Power  Station.  Units 
Nos.  2  and  3.  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  23, 1980,  as  amended  by  letters 
dated  August  1, 1980,  June  2, 1981,  April 
4,  1983,  May  29.  1964,  and  April  24.  1985. 

Brief  description  of  amendments: 
These  amendments  revise  the 
Administrative  Controls  Section  of  the 
Appendices  A  and  B  Technical 
Specifications  to  reflect  changes  in  the 
licensee's  organization  and  personnel 
related  to  the  operational  and  review 
responsibilities  for  the  Peach  Bottom 
facility. 

Date  of  issuance:  November  22. 1985. 

Effective  date:  November  22, 1985. 

Amendment  Nos.:  114  and  11& 

Facility  Operating  Licenses  Nos. 
DPR-44^and  DPR-S&  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Fedacal 
Register  September  25, 1985  (50  FR 
38918). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  22, 
1985. 

No  significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Dockets  Nos.  50-277  and  50-278,  Peadi 
Bottom  Atomic  Power  Station,  Unita 
Nos.  2  and  3.  York  County, 
Pennsylvania. 

Date  of  application  for  amendments: 
October  9, 1984,  which  amended  a 
previous  application  dated  February  tl, 
1982.  The  February  11, 1982  submittal,  as 
supplemented,  was  previously  noticed  in 
48  FR  49591  (October  26, 1983).  The 
licensee  also  supplemented  its  October 
9. 1984,  application  by  letter  dated  April 
18, 1985.  This  letter  involved  correction 
of  certain  typographical  errors  and 
redistribution  of  material  to 
accommodate  recently  approved 
Technical  Specifications  (TSs)  changes. 
In  addition,  certain  proposed  TS 
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changes  were  temporarily  withdrawn 
from  NRC  consideration,  but  will  be 
reviewed  at  a  later  date.  Finally,  this 
letter  resubmitted  some  proposed  TS 
changes  from  the  earlier  February  11. 
1982.  application. 

Brief  description  of  amendments: 
These  amendments  add  limiting 
conditions  for  operation,  surveillance 
requirements,  and  administrative 
requirements  for  NUREG-0737  items  as 
specified  in  Generic  Letter  83-36. 

Date  of  issuance:  November  19, 1985. 

Effective  date:  November  19, 1985. 

Amendments  Nos.:  113  and  117. 

Facility  Operating  Licenses  Nos. 
DPR~44  and  DPR-56.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27. 1985  (50  ¥R  7998). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  19, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publicatons 
Section.  State  Library  of  Pennsylvania. 
Education  Building.  Commonwealth  and 
Walnut  Streets.  Harrisburg. 
Pennsylvania. 

Portland  General  Electric  Company  aX 
al..  Docket  No.  50-344.  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
April  4. 1985,  as  revised  August  26. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  make  organizational 
changes  and  modifications  to  the 
membership  of  the  Trojan  Nuclear 
Operations  Board. 

Date  of  issuance:  December  5. 1985. 

Effective  date:  December  5. 1985. 

Amendment  No.:  108. 

Facility  Operating  License  No.  NPF-1. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14. 1985  (50  FR  32787  at 
32800]  Subsequent  to  the  initial  notice, 
the  licensee,  by  a  letter  dated  August  26, 
1985.  clarified  the  wording  of  the 
Technical  Specification  change  and 
made  it  clearly  consistent  with  the 
description  of  the  requested  change  as 
described  in  the  April  4, 1985 
application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  5. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Location  of  Local  Public  Document 
Room:  Multnomah  County  Library.  801 
S.W.  10th  Avenue  .  Portland.  Oregon. 


Power  Autbority  of  the  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Unit  No.  3,  Westchester  County.  New 
York 

Date  of  application  for  amendment- 
March  15. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  Section  3.5. 
"Instrumentation  System".  Section  3.6, 
"Containment  Systems",  and  Section 
4.13.  "Containment  Vent  and  Purge 
System."  These  changes  limit  the 
opening  angle  of  the  containment  vent 
valves  to  60*  and  verifiy  that  the 
containment  purge  supply  and  exhuast 
isolation  valves  are  closed. 

Date  of  issuance:  November  21. 1985. 

Effective  date:  November  21. 1985. 

Amendment  No.:  62. 

Facilities  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  FR  20986]  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  21. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains,  New 
York.  10610. 

Southern  California  Edison  Company  et 
al.  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Dates  of  applications  of  amendments: 
January  25,  May  23  and  August  7, 1974 
and  August  20, 1985. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  (1)  delete  a  diesel 
generator  surveillance  requirement  to 
test  reloading  of  a  diesel  generator 
following  its  failure  with  offsite  power 
not  available  and  (2)  include  only  those 
limiting  conditions  for  operation  and 
surveillance  requirements  which  directly 
relate  to  the  operability  of  the  A.C. 
power  source  required  under  shutdown 
and  refueling  conditions. 

Date  of  issuance:  November  22, 1985. 

Effective  date:  November  22, 1985  and 
fully  implemented  within  30  days  of 
issuance. 

Amendrrent  Nos.:  38  and  27. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23, 1985  (50  FR  43025). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22, 
1985. 


No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente, 
California. 

Southern  California's  Edison  Company, 
et  al.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Dates  of  application  of  amendments: 
August  23,  October  10  and  16, 1985. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  concerning  maximum 
enrichment  of  the  fuel  assemblies  and 
the  criticality  requirements  for  storage 
of  fuel  in  the  fuel  storage  areas. 

Date  of  issuance:  December  2, 1985. 

Effective  date:  December  2, 1985  and 
fully  implemented  within  30  days  of 
issuance. 

Amendments  Nos.:  39  and  28. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  30. 1985  (50  FR  45178). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  2, 
1985. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mar,  San  Clemente, 
California. 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County, 
South  Carolina 

Date  of  application  for  amendment: 
October  8. 1982.  and  supplemented  April 

26. 1984.  and  August  2  and  September 

25. 1985. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specification  related  to  leakage  rate 
testing  of  certain  containment  isolation 
valves. 

Date  of  issuance:  November  23, 1985. 

Effective  date:  November  23, 1985. 

Amendment  No.:  47. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23. 1985  (50  FR  43034). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  23, 
1985. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Toledo  Edison  Company  and  the 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-344.  Davia- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
August  18. 1983  (Item  1).  as  modified 
November  20, 1984. 

Brief  description  of  amendment  The 
amendment  incorporates  requirements 
for  special  leak  testing  of  containment 
purge  isolation  valves.  The  purpose  of 
the  special  testing  will  be  to  determine  if 
excessive  degradation  of  the  valve  seats 
has  occurred. 

Date  of  issuance:  November  27, 1986. 

Effective  date:  November  27, 1985. 

Amendment  No.  90. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  23, 1965  (50  FR  16018). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  27. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606 

Toledo  Edison  Company  and  the 
Cleveland  0«ctric  Illumiiiating 
Company,  Docket  No.  50-946,  Davis- 
Besse  Nuclear  Po%ver  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
February  13, 1985. 

Brief  description  of  amendment  This 
amendment  revises  the  minimum 
Reactor  Coolant  System  flow 
requirement  to  take  credit  for  the 
decrease  in  the  core  bypass  flow 
resulting  from  the  use  of  Lump  Burnable 
Poison  Rods  in  Cycle  5  design. 

Date  of  issuance:  November  27, 1985. 

Effective  date:  November  27, 1985. 

Amendment  No.  91. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  //f  Federal 
Register  April  23, 1985  (50  FR  16019). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  27, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Suiry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
Country,  Virginia 

Date  of  application  for  amendments: 
)uly  12. 1985. 

Brief  description  of  amendments: 
These  amendments  will  revise  Technical 
Specification  Table  4.1-1  to  delete  the 
surveillance  requirements  for  the  boron 
injection  tank  level  instruments. 

Date  of  issuance:  December  3, 1985. 

Effective  date:  December  3, 1985. 

Amendment  Nos.  103  and  103. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  28, 1985  (50  FR  34947). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  3, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Room  location:  Swem 
Library,  College  of  William  and  Mary. 
Williamsburg,  Virginia  23185. 

Washington  Public  Power  Subtly 
System,  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request  N4ay  22, 
1985. 

Brief  description  of  amendment 
request  This  amendment  revises  the 
WNP-2  license  by  modifying  the  WNP-2 
Technical  Specifications  to  change  the 
Surveillance  Requirement  4.8.1.1.2  by 
modifying  the  minimum  allowable 
voltage  required  for  auto  starting  of 
diesel  generators  DG-1  and  DG-2 
making  it  consistent  with  the  output 
breaker  closure  permissive  setpoint. 

Date  of  issuance:  Nbvember  22, 1985. 

Effective  date:  November  22. 1985. 

Amendment  No.:  19. 

Facility  Operating  License  No.  NFP- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fednal 
Registar.  August  28. 1965  (50  FR  34948). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  22. 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Room  location:  Richland 
Public  Library,  Swift  and  Northgate 
Streets,  Richland,  Washington  99352. 


Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  WNP-2, 
Richland,  Washington 

Date  of  amendment  request:  July  9. 
1985. 

Brief  description  of  amendment    ■    - 
request  This  amendment  revises  the 
WNP-2  license  by  modifying  the 
Administrative  Controls  Section  6X3  of 
the  Technical  Specifications  to  permit 
the  Supply  System  to  alter  the 
composition  of  the  Nuclear  Safety 
Assurance  Group  (NSAG).  In  addition, 
this  amendment  cotrects  a  typographical 
error  in  a  previously  granted 
amendment.  Amendment  No.  11. 

Date  of  issuance:  November  20,  1985. 

Effective  date:  November  20. 1985. 

Amendment  No.:  18. 

Facility  Operating  License  No.  NPF- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  28. 1985  (50  FR  34948). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  20, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Loeal  Public  Room  location:  Richland 
Public  Library.  Swift  and  Northgate 
Streets.  Richland.  Washington  90352. 

Yankee  Atomic  Electric  Company. 
Docket  No.  50-29.  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

'  Date  of  application  for  amendment 
October  16, 1985. 

Brief  description  of  amendment 
Modifies  the  required  interval  for 
degraded  grid  voltage  (second  level  loss 
of  voltage)  surveillance  testing  in  the 
technical  specifications. 

Date  of  issuance:  November  30, 1985. 

Effective  date:  November  30. 1965. 

Amendment  No..  89 

Facility  Operating  License  No.  DPR- 
3:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  30, 1985  (50  FR  45181). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  30, 
1985. 

No  significant  hazards  cooeidetaBoH 
comments  received:  No. 

Local  Public  Room  location: 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 
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Yankee  Atomic  Electric  Compaay. 
Dodiet  No.  50-29,  Yanliee  Nuclear 
Power  Station,  Franklin  County. 
Massachusetts 

Date  of  application  for  amendment: 
August  30,  1985. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  to:  (1)  correct 
typographical  errors:  (2)  remove 
references  to  three  loop  operation;  (3) 
revise  the  Linear  Heat  Generation  Rate 
(LHGR)  limit;  (4)  revise  the  control-rod- 
motion-related  peaking  multipliers  that 
are  applied  to  measured  LilGR  for 
comparison  to  the  loss  of  coolant 
accident  limit:  (5)  modify  the  method  for 
combining  the  independent  uncertainty 
factors  applied  to  the  measured  LHGR: 
(6)  modify  the  Safety  Injection  Acutation 
Signal  setpoint:  and  (7J  revise  the 
maximum  allowable  core  inlet 
temperature. 

Date  of  issuance:  November  27, 1985. 

Effective  date:  November  27, 1985. 

Amendment  No.:  88. 

Facility  Operating  License  No.  DPR- 
3:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  23. 1985  (50  FR  43036). 

The  Commissions  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  27. 
1985." 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Room  location: 
GrcenField  Community  College.  1 
College  Drive.  Greenfield. 
Massachusetts  01301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  HNAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  dale 


the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  x:onunent  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW.,  Washington. 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items-(2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Licensing. 


The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
January  17, 1966.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interests  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  flled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
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the  amendment  under  consideration.  A 
petitioner  who  fails  to  Tile  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention:     '  .  ' 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Branch  Chief):  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Fefleral  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained    ,  ,-, , 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(  (iHv) 
and  2.714(d).  -i     . 


GPU  Nuclear  Corporation,  Docket  No. 
50-219,  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  Count>',  New 
jersey 

Date  of  application  for  amendment: 
September  30, 1985,  as  revised  by  letters 
dated  November  7  and  16, 1985.  and 
superseded  by  letters  dated  November 
4.  8  and  14, 19R5. 

Brief  description  of  amendment:  This 
amendment  authorizes  changes  to  Items 
3.  and  4.  of  Table  4.1.1,  '"Minimum 
Check,  Calibration,  and  Test  Frequency 
for  Protective  Instrumentation,"  for 
Section  4.1,  Protective  Instrumentation 
of  the  Appendix  A  Technical 
Specifications  (TS)  for  Oyster  Creek 
Nuclear  Generating  Station  (Oyster 
Creek).  Specifically,  these  changes  (1) 
revise  the  channel  check  for  the  low 
reactor  water  level  instrumentation 
channels  from  daily  for  all  the  channels 
to  daily  for  only  the  channels  which 
have  indication  in  the  control  room  and 
(2)  deletes  the  channel  check  for  the 
low-low  reactor  water  level 
instrumentation  channels.  These  are 
one-time-only  changes  to  remain 
effective  from  November  8, 1985,  to  the 
restart  from  the  Cycle  11  Refueling 
(Cycle  llR)  outage. 

Date  of  issuance:  November  30, 1985. 

Effective  date:  November  8, 1985  for 
the  shutdown  reactor  mode,  and 
November  16, 1985  for  the  remaining 
reactor  modes  of  operation. 

Amendment  No.  95. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Public  Comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  50  PR  43027  dated 
October  23, 1985. 

Comments  received:  None  as  of  - 
November  18, 1985. 

The  Commission's  related  evaluation 
of  this  amendment  and  final  no 
significant  hazards  considerations  are 
contained  in  a  Safety  Evaluation  dated 
November  30. 1985. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street,  Toms  River.  New 
Jersey  08753. 

Dated  at  Bethesda,  Maryland  this  11th  day 
of  Deceml>er  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thofflpaon,  |r.. 
Director  Division  ofPWR  Licensing-A. 
|FR  Doc.  85-29955  Filed  12-17-6S:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  lA-IOOl;  803-51) 

David  B.  Solomon;  Notice  of 
Application  for  an  Order  of  Exemption 

December  10. 1985. 

Notice  is  hereby  given  that  David  B. 
Solomon  ("Applicant").  79  Broadway. 
Suite  1201,  New  Yoric,  Nei^,  York  10006. 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Act"),  filed  an  application  on 
|une  12. 1985.  and  an  amendment  thereto 
on  October  15. 1985,  for  an  order  of  the 
Commission,  pursuant  to  section  206A  of 
the  Act.  exempting  Applicant's  proposed 
compensation  arrangement  with 
Cypress  Partners  LP.  ("Partnership"),  a 
limited  partnership  which  Applicant 
proposes  to  organize  under  Delawam 
law  and  to  serve  as  investment  adviser 
in  the  capacity  of  general  partner.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  applicable  statutory 
provisions. 

Applicant  is  president  arid  chief 
executive  officer  of  Solomon  Asset 
Management,  Inc.  ("SAM.  Inc.").  also  a 
registered  investment  adviser.  Applicant 
and  a  trust  established  for  a  memi>er  of 
Applicant's  family  own  in  the  aggregate 
80%  of  the  issued  and  outstanding  stock 
of  SAM,  Inc.  SAM.  Inc.  currently  serves 
as  investment  adviser  to  18  individually- 
managed  investment  accounts,  several 
of  which  are  major  pension  plan 
accounts.  The  minimum  investment  for 
an  account  with  SAM.  inc.  is 
$10,000,000.  and  as  of  February  28. 1985. 
SAM,  Inc.  had  under  management  a 
total  of  approximately  $920,000,000 
attributable  to  those  18  accounts. 

According  to  the  application,  interests 
in  the  Partnership  will  be  offered  only  as 
limited  partnership  interests,  and  only  to 
sophisticated  investors  of  sufficient 
financial  capacity  as  will  enable  them  to 
sustain  any  loss  which  may  be  incurred 
by  the  Partnership.  No  sales  commission 
will  be  charged  to  the  partners  by  the 
Partnership's  selling  agents.  Partnership 
interests  will  be  sold  only  in  a  manner 
so  as  to  be  exempt,  in  the  opinion  of  the 
Partnership's  counsel,  from  registration 
under  the  Securities  Act  of  1933 
("Securities  Act")  pursuant  to 
Regulation  D  thereunder.  The 
Partnership  will  be  formed  so  that  it 
will,  in  the  opinion  of  the  Partnership's 
counsel,  be  exempt  from  registration  as 
an  investment  company  pursuant  to 
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section  3ic)(lJ  of  the  Investment 
Company  Act  of  194a 

It  is  further  ordered  that  the 
Partnership  will  have  a  minimum  total 
capital  of  $15,000,000.  and  a  maximum 
total  capital  of  S25.00a00a  subject  to 
waiver  of  such  minimum  or  maximum 
by  Applicant.  Applicant  expects  that 
S20.000,000  will  be  contributed  as  the 
total  capital  of  the  Partnership,  and  that 
the  total  number  of  limited  partners  in 
the  Partnership  will  not  exceed  15. 
Applicant  will,  as  general  partner, 
contribute  5%  of  the  Partnership's  total 
capital.  The  remaining  95%  of  the 
Partnership's  total  capital  will  be 
contributed  by  the  limited  partners,  as 
follows:  85%  by  the  Class  A  Limited 
Partners,  and  10%  by  the  Class  B  Limited 
Partners.  Each  and  every  limited  partner 
will  be  required  to  make  a  minimum 
capital  contribution  of  $1,000,000. 
except,  that,  a  limited  partner's  capital 
contribution  to  the  Partnership,  if  agreed 
to  by  Applicant,  may  be  reduced,  but  in 
any  event  shall  not  be  less  than 
$500,000.  No  limited  partner  will  be 
permitted  to  make  a  contribution  to 
capital  which  equals  or  exceeds  10%  of 
the  total  capital  contributed  to  the 
Partnership,  unless  such  limited  partner 
satisfies  the  general  partner  that  such 
limited  partner's  interest  in  the 
Partnership,  together  with  its  interests  in 
any  other  corporation,  partnership,  trust, 
or  association  excepted  from 
registration  by  section  3(c)(1)  of  the 
Investment  Company  Act  does  not 
represent  more  than  10%  of  such  limited 
partner's  total  assets. 

It  is  anticipated  that  the  term  of  the 
Partnership  will  be  approximately  four 
years  ("Investment  Period ').  After  the 
end  of  the  investment  Perioid.  Applicant 
will  as  soon  as  practicable  distribute  the 
assets  of  the  Partnership,  together  with 
any  cash  on  hand  to  the  Partners 
("Distribution  Period"). 

Applicant  proposes  that  the 
Partnership  not  be  limited  with  respect 
to  the  types  of  investments  it  may  make, 
or  the  financial  transactions  in  which  it 
may  engage,  as  Applicant  believes  that 
complete  investment  flexibility  is 
required  to  maximize  potential  returns. 
Accordingly,  it  is  expected  that  the 
Partnership's  investments  will  consist  of 
purchases  of  publicly-traded  and 
restricted  debt  and  equity  instruments, 
warrants  and  options  (including  puts 
and  calls)  in  both  established  and 
emerging  companies,  and  in  special 
sitiiationi:  which  in  Applicant's 
judgment  have  the  potential  for  high 
capital  appreciation  and  increased 
income  yield.  The  Partnership  will  make 
investments  via  private  placements, 
initial  public  offerings,  and  open  market 


and  private  transactions.  The 
Partnership  is  not  required  to  assume  a 
"passive"  investor's  role,  and  when 
appropriate,  will  play  a  direct 
policymaking  role  in  companies  in 
wnich  it  invests.  Applicant  contemplates 
tliat  the  holding  period  of  the 
Partnership's  investments  may  vary 
widely  depending  upon,  among  other 
factors,  the  terms  and  nature  of  such 
investments  and  the  Partnership's 
investment  objective  of  maximizing 
potential  returns. 

It  is  further  stated  that  during  the  term 
of  the  Partnership,  the  Partnership  will 
pay  SAM.  Inc.  a  quarterly  management 
fee  not  to  exceed  .325%  of  the  net  value 
of  the  Partnership's  assets  as  of  the  end 
of  each  quarter.  The  Partnership  will 
pay  all  of  its  organizational  expenses, 
expenses  relating  to  its  securities 
portfolio  (i.e.,  interest,  taxes,  brokerage 
fees,  custodial  expenses,  registration 
expenses),  costs  of  professional  services 
rendered  to  the  Partnership  and  other 
direct  expenses  of  the  Partnership  (such 
as  legal  fees,  accountant  fees,  and  fees 
and  expenses  of  any  experts  retained  by 
the  Partnership  in  connection  with  its 
organizational  expenses,  as  well  as  fees 
and  expenses  relating  to  the  provision  of 
managerial,  or  other  assistance  to 
companies  in  which  the  Partnership  has 
invested). 

Each  partner  shall  have  a  capital 
account,  which  shall  be  computed  at  the 
end  of  each  Partnership  fiscal  year  to 
reflect  such  partner's  capital 
contributions,  distributions  to  pay  taxes, 
if  any.  certain  "preferred  allocations" 
(as  hereinafter  defined),  and  allocations 
of  net  cumulative  profit,  or  net 
cumulative  loss.  Specifically,  it  is  stated 
that  the  Class  A  Limited  Partners  will  be 
entitled  to  a  cumulative  preferred 
allocation  of  9%  per  annum  ("Class  A 
Preferred  Allocation")  on  their  capital 
contributions.  Each  partner  will  be 
entitled  to  a  cumulative  preferred 
allocation  of  9%  per  annum  on  his 
allocation  of  undistributed  net 
cumulative  profits  ("Preferred 
Allocation").  In  this  regard,  "profits"  is 
defined  to  include  income  from 
Partnership  investments,  plus  realized 
and  unrealized  capital  appreciation  on 
marketable  and  non-marketable 
securities  ("Profits").  "Losses",  on  the 
other  hand,  will  by  definition  include 
realized  losses  and  unrealized  capital 
depreciation  on  marketable  and  non- 
marketable  securities  ("Losses").  Profits 
and  Losses  will  be  calculated  at  the  end 
of  each  Partnership  fiscal  year,  taking 
into  account  Profits  and  Losses  in  such 
fiscal  year  and  Profits  and  Losses  for  all 
prior  fiscal  years,  so  that  at  the  end  of 
any  Partnership  fiscal  year,  the  total 


Profits  and  Losses  for  such  year  and  all 
prior  fiscal  years  of  the  Partnership  will 
be  reflected  in  "Net  Cumulative  Profits", 
or  "Net  Cumulative  Losses",  as  the  case 
may  be. 

It  is  further  stated  that  at  the  end  of 
each  Partnership  fiscal  year,  if  Profits 
exceed  Losses  for  the  period  beginning 
of  such  fiscal  year  to  the  end  thereof. 
Profits  will  be  first  allocated  to  the 
partners'  capital  accounts,  in  the 
following  order  of  priority:  (i)  First,  to 
the  Class  A  Limited  Partners  on  account 
of  their  Class  A  Preferred  Allocation;  (ii) 
second,  to  the  Class  A  Limited  Partners 
on  account  of  each  such  p«u-tner's 
Preferred  Allocation  of  any 
undistributed  Net  Cumulative  Profits; 
(iii)  third,  to  the  Class  B  Limited 
Partners  on  account  of  each  such 
partner's  Preferred  Allocation  of  any 
undistributed  Net  Cumulative  Profits; 
and  (iv)  fourth,  to  Applicant,  as  general 
partner,  on  account  of  his  Preferred 
Allocation  of  any  undistributed  Net 
Cumulative  Profits. 

After  all  preferred  allocations  have 
been  made.  Applicant  states,  the 
remaining  Net  Cumulative  Profits  of  the 
Partnership  at  the  end  of  each  fiscal 
year  will  be  allocated  to  the  capital 
accounts  of  each  partner  as  follows: 

(1)  40%  to  each  Class  A  Limited 
Partner,  proportionately  to  the  amount 
that  his  initial  capital  contribution  bears 
to  the  contribution  of  all  Class  A 
Limited  Partners; 

(2)  40%  to  each  Class  B  Limited 
Partner,  in  proportion  to  the  amount 
which  his  initial  capital  contribution 
bears  to  the  total  contributions  of  all 
Class  B  Limited  Partners:  and 

(3)  20%  to  Applicant,  as  general 
partner. 

■  If  at  the  end  of  any  Partnership  fiscal 
year.  Losses  exceed  Profits  for  the 
period  from  the  beginning  of  such  year 
to  the  end  of  thereof,  such  Losses  will 
also  be  allocated  to  the  capital  account 
of  each  partner  in  the  manner  described 
immediately  hereinabove  (i.e.,  as  set  out 
in  subparagraphs  (1),  (2)  and  (3)  above). 

Except  as  stated  in  the  paragraph 
following,  other  than  distributions  to 
pay  personal  income  taxes,  no  partner 
will  be  paid  any  return  until  the 
Distribution  Period.  Therefore,  it  is 
noted,  AppHcant,  as  general  partner, 
will  not  receive  any  actual  payment  on 
account  of  his  compensation  until  the 
Distribution  Period,  and.  consequently, 
the  allocation  of  Net  Cumulative  Profits 
to  Applicant  will  assure  that  Net 
Cumulative  Losses  are  taken  into 
consideration  in  computing  Applicant's 
compensation.  It  is  stated  further  that 
this  allocation  formula  will  assure  that 
the  compensation  to  be  paid  to 
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Applicant  subsequent  to  the  Investment 
Period  will  take  into  account  the  Profits 
and  Losses  of  the  Partnership  for  that 
fiscal  year  in  which  such  compensation 
is  paid,  and  for  all  prior  fiscal  years  (and 
therefore  will  comport  with  the  concepts 
embodied  in  Investment  Advisers  Act 
Release  No.  961  (March  15, 1985)). 

During  the  Investment  Period,  the 
Partnership  will,  as  represented,  not 
make  any  distributions  of  Partnership 
Profits  to  the  limited  partners  or  to 
Applicant,  except  that  within  90  days 
after  the  end  of  any  fiscal  year  during 
the  Investment  Period  or  the 
Distribution  Period,  Applicant  will 
distribute  to  each  limited  and  general 
partner  20%  of  any  realized  net  long- 
term  capital  gain,  and  50%  of  any  other 
taxable  income  allocated  in  such  year  to 
such  partner.  The  foregoing  distributions 
will  be  made  in  order  to  permit  the 
partners  to  pay  their  tax  liabilities 
incurred  as  a  result  of  their  Partnership 
investment.  Neither  Applicant  nor  the 
limited  partners  will  be  obligated  to 
refund  all  or  any  part  of  any  amounts 
distributed  to  them  pursuant  to  the 
foregoing  arrangement,  it  is  stated. 

In  addition  to  the  above  distributions, 
during  the  Distribution  Period.  ^ 

Applicant,  as  general  partner,  will 
distribute  the  assets  of  the  Partnership 
after  payment  of  Partnership 
obligations,  as  well  as  expenses  of 
liquidation,  in  the  following  order  of 
priority: 

(i)  First,  to  the  Class  A  Limited 
Partners  in  payment  of  their  capital 
accounts.  If  the  assets  of  the  Partnership 
are  insufficient  to  cover  all  such  capital 
accounts,  the  assets  which  are  available 
will  be  divided  among  and  paid  to  the 
Class  A  Limited  Partners  in  proportion 
to  their  capital  accounts; 

(ii)  second,  to  the  Class  B  Limited 
Partners  in  payment  of  their  capital 
accounts.  If  the  assets  of  the  Partnership 
are  insufficient  to  cover  all  such  capital 
accounts,  then  such  assets  as  are 
available  will  be  divided  among  and 
paid  to  the  Class  B  Limited  Partners  in 
proportion  to  their  capital  accounts;  and, 

(iii)  third,  to  Applicant  in  payment  of 
his  capital  account. 

At  the  termination  of  the  Partnership, 
the  assets  and  cash  on  hand  of  the 
Partnership  will  be  distributed  in  kind, 
pro  rata,  to  the  partners.  If,  however. 
Partnership  assets  cannot  be  distributed 
pro  rata,  Applicant,  as  general  partner, 
will  allocate  such  assets  to  the  partners 
on  a  fair  and  equitable  basis,  after  an 
independent  appraisal  of  the  value  of 
said  assets. 

Applicant  represents  that  the  ■ ' 
Partnership  will  provide  each  partner 
with  unaudited  quarterly  finaiKial 
reports,  as  well  as  audited  annual 


reports.  Applicant  further  notes  that 
interests  in  the  Partnership  will  be 
offered  through  a  private  placement 
exemption  from  registration  under 
Regulation  D  of  the  Securities  Act,  only 
to  sophisticated  investors  who 
understand  the  risks  of  their  investment, 
can  bear  any  and  all  losses  from  their 
investment,  including  their  entire 
investment,  and  consequently  are  not  in 
need  of  protection  by  governmental 
regulation.  Partnership  interests, 
moreover,  will  not  be  freely  tradeable  in 
the  marketplace,  nor  will  they  be 
continuously  offered  to  investors. 
Additionally,  the  venture  to  be  fulfilled 
through  the  Partnershp  is  a  one-time 
enterprise  having  a  definitive  life  span. 
Applicant  states.  Applicant  expects, 
moreover,  to  invest  a  substantial 
amount  of  his  own  funds  in  the 
Partnership,  and  Applicant  is  to  be 
accorded  the  same  Profit-and-Loss 
treatment  as  the  Class  B  Limited 
Partners  with  respect  to  the  rate  of 
return  on  his  investment,  and  Applicant 
will  incur  a  much  greater  risk  of  loss 
since  he  is  general  partner.  It  is  asserted 
that  these  factors  will  discourage 
speculation  or  manipulation  by 
Applicant  as  general  partner  with  regard 
to  Partnership  investments,  assure 
conformity  of  interest  of  the  investment 
adviser  and  the  Partnership,  and  assure 
participation  in  both  gains  and  losses  by 
Applicant.  Because  the  holding  period  of 
the  Partnership's  investment  may  vary 
widely,  speculation  by  Applicant  will  be 
further  deterred,  and  performance- 
related  compensation  would  be 
appropriate. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  3, 1986.  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issues  of  fact  or  law  that  are  disputed,  to 
the  Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  the  request  should  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of 
servicer  (by  affidavit  or.  in  the  case  of 
an  attomey-at-law,  by  certificate)  shall 
be  filed  with  the  request.  After  said 
date,  an  order  disposing  of  the 
application  will  be  issued  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  HoUis. 

A  ssistant  Secretary. 

|FR  Doc.  85-29911  Filed  12-17-«5;  8:45  am] 

WLLING  COOe  MIO-AI-M 


I  RelMM*  No.  34-22701;  FHe  No.  SR-MCC- 
85-6) 

Setf-Regutatory  Organizations;  Notice 
of  RHng  and  Immadiate  Effactfveness 
of  Proposed  Rule  Ctiange  l>y  Midweit 
Clearing  Corporation 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788  (b)(1),  notice  is  hereby  given 
that  on  November  12, 1985,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organizatioii's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Attached  to  the  filing  as  Exhibit  A  is 
an  Administrative  Bulletin  describing 
changes  to  the  Midwest  Clearing 
Corporation  trade  recording  fees  basod 
on  trade  size  and  the  number  of  trades 
per  day. 

Fees  will  be  as  follows: 
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In  addition,  a  discount  will  be  apphed 
to  the  total  trade  recording  fee  based  on 
the  average  trades  per  day  for  the  given 
month.  The  discount  rate  is  as  follows 
and  applies  to  all  participants: 
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The  Settling  Trade  Volume  Credit 
rates  will  continue  and  will  also  be 
changed  effective  October  1, 1985.  The 
credit  rates  will  be  as  follows: 
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The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below,  of  tiie  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Administrative  Bulletin  (attached 
to  the  filing  as  Exhibit  A)  describes  a 
revision  to  MCCs  trade  recording  fees. 
Previously  the  trade  recording  fee  was 
set  at  a  flat  rate  of  $.57  per  side.  The 
proposed  fees  are  based  on  trade  size, 
and  include  a  discount  based  on  number 
of  trades  per  day.  Under  the  proposed 
change  the  trade  recording  fee  will 
become  a  function  of  the  trade  size — the 
greater  the  trade  size,  the  higher  the  fee. 
In  addition,  recording  fees  are  offset  by 
a  discount  which  increases  as  a 
participant's  average  number  of  trades 
per  day  increases.  MCC  anticipates  that 
trade  recording  costs  will  be  reduced  for 
most  Participants,  and  that  cost 
increases  to  other  Participants  will  be    , 
minimal.  Moreover,  this  new  fee 
schedule  more  realistically  reflects  the 
costs  associated  with  providing  these 
services.  In  addition,  the  existing 
Settling  Trade  Volume  credit  is 
amended  as  of  October  1  as  set  out  in 
the  notice. 

Any  excess  revenues  from  trade 
recording  fees  will  be  rebated  to  those 
Participants  who  use  trade  recording 
ser\ices.  where  management  determines 
that  there  are  sufficient  excess  revenues 
to  warrant  rebates.  MCC  anticipates 
that  the  level  of  revenues  generated 
under  the  proposed  fee  schedule  will  be 
the  same  as.  or  slightly  lower  than,  the 
revenues  generated  under  the  old 
schedule. 

Consistent  with  the  previous 
Commission  approval  in  Exchange  Act 
Release  No.  34-18823.  the  Settling  Trade 
volume  credit  will  be  applied  to  any  firm 
whose  settling  trade  volume  reaches  the 
specified  levels,  whether  or  not  the  fimi 
is  a  One  Account  Settlement  firm. 

The  pricing  schedule  is  consistent 
with  Section  17A  of  the  Securities 
Exchange  Act  of  1934  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  MCCs  Participants. 

(BJ  Self-Regulatory  Organization 's 
Statement  an  Burden  an  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  the  proposed  rule 


change  will  impose  any  burdens  on 

competition. 

fC)  Self-Regulatory  Organization's 

Statement  on  Comments  on  the 

Proposed  Rule  Change  Received  From 

Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Conunission  may  sununarily 
abrogate  such  rtde  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  &  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  8. 1986. 

For  (he  Commission  by  Ibe  Division  of 
Market  R^ulation.  pursuant  to  delegated 
authority. 

Dated  December  11. 1985. 
Shiriey  E.  Mollis. 
Assislanl  Secretary. 

(PR  Doc.  8S-29913.  Filed  12-17-85;  8:45  am) 
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I  Release  No.  34-22eM;  FMt  No.  SR-PSE- 
8S-32) 

Self-Reguiatory  Organizations: 
Proposed  Ruls  Cttangs  by  the  Pacific 
Stodi  ExcfMngs,  Inc.,  Relating  to  the 
Delelion  of  Rufs  XVn  rwirs 
Connoctions'*)  of  ttM  PSE  Rutes  of  the 
Board  of  Governors 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(L)(l).  notice  is  hereby  given 
that  on  November  15. 1985.  The  Pacific 
Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  as  described  in  Items  I.  U.  and 
III  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organizations.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PSE  Rule  XVII  is  entitled  "Wire 
Connections"  and  basically  provides 
restrictions  on  the  ability  of  PSE 
members  to  establish  or  maintain 
private  wire  connections  between 
member  offices  and  non-member  offices 
without  Exchange  approval.  This 
proposed  rule  filing  is  being  submitted  in 
accordance  with  the  recent  vote  by  the 
Board  of  Governors  of  the  PSE  to 
eliminate  the  provisions  of  Rule  XVII  as 
being  outdated  and  unnecessary  in  the 
context  of  current  market  conditions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Rule  XVII  relates  to  "wire 
connections",  and  basically  provides  for 
the  restriction  of  private  wire 
connections  between  member  offices 
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and  non-member  o^ces  (Section  l(aj). 
Section  1(b)  describes  the  types  of  non- 
members  eligible  to  apply  for  approval 
of  connections  between  themselves  and 
the  Exchange  Floor.  The  rule  also 
requires  that  the  Exchange  give  its 
permission  before  such  connections  can 
be  made.  It  also  requires  that  the 
member  annually  provide  the  Exchange 
a  list  of  all  non-members  with  whom 
private  communication  is  maintained 
(Section  IfdJ). 

The  basis  of  the  decision  of  the  Board 
of  Governors  to  eliminate  this  rule  was 
that  it  was  felt  to  be  no  longer  necessary 
in  the  context  of  current  market 
conditions.  The  Board  felt  that  the 
primary  basis  for  the  rule,  i.e..  the 
regulation  of  Hxed  commissions  charged 
by  the  members  of  the  Exchange,  no 
longer  exists.  This  is  borne  out  by  Rule 
XVII,  Section  1(b),  which  specifically 
refers  to  PSE  Rule  IV.  Rule  FV. 
"Commissions",  now  speciHcally 
provides  that  "(N)othing  contained  in 
the  rules  of  this  Exchange  .  .  .  shall  be 
construed  to  require  or  authorize  its 
members  ...  to  agree  or  arrange  .  .  . 
for  the  charging  of  fixed  rates  of 
commission  for  transactions  effected  on, 
or  effected  by  the  use  of,  the  facilities  of 
this  Exchange." 

Rule  XVII  seems  to  have  been 
originally  designed  to  prevent,  without 
Exchange  approval,  a  member  from 
establishing  a  link  to  an  outside  "non- 
member"  which  might  allow  a  member 
to  circumvent  the  commission  rates 
established  by  the  Exchange.  Without 
this  rationale  Rule  XVII  no  longer  seems 
to  have  a  practical  reason  for  remaining 
in 

This  proposed  rule  change  is 
consistent  with  Sections  6  and  llA  of 
the  Securities  Exchange  Act  of  1934  in 
that  it  will  promote  information  access 
and  communication  abilities  of  PSE 
members,  as  well  as  promoting 
efficiency  and  competition,  it  will  also 
act  in  accordance  with  requirements  to 
maintain  fair  and  orderly  markets  in  the 
national  market  system. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received  or 
solicited  concerning  the  decision  to 
eliminate  Rule  XVII  of  the  Rules  of  the 
Board  of  Governors  of  the  PSE. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Time  Period 
for  Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organizations 
consents,  the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  "written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20548.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  N.W.,  Washington.  D.C 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  8. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  11, 1965. 
Shirley  E.  Hom*. 

Assistant  Secretary. 

[FR  Doc.  85-29912  Filed  12-17-«S;  8:45  am] 
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Lazard  Freres  &  C04  Filing  of 
Application  for  a  Pcnnanent  Order  and 
issuance  of  a  Temporary  Order 
Exempting  Lazard  Freres  4  Co. 

Notice  is  hereby  given  that  Lazard 
Freres  &  Co.  ("Lazard")  One  Rockefeller 
Plaza,  New  York,  New  York  10020,  has 
filed  an  application  on  November  15, 
1985  pursuant  to  section  9(c)  of  the 


Investment  Company  Act  of  1940  ("the 
Act")  for  an  order  exempting  Lazard 
permanently  from  the  provisions  of 
section  9(c]  of  the  Act  in  respect  of  the 
facts  and  circumstances  described 
therein  and  for  an  order  of  temporary 
exemption  from  section  9(a)  pending  the 
determination  of  the  Commission  on  its 
application  for  permanent  exemption. 

Lazard  states  that  it  is  a  New  York 
limited  partnership  and  is  registered  as 
a  broker-dealer  under  section  15  of  the 
Securities  Exchange  Act  of  1934  ("1934 
Act")  and  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  Lazard  states  that  it  engages  in  the 
investment  banking  business  and  buys 
and  sells  securities  for  its  own  account 
and  the  accounts  of  others.  According  to 
Lazard,  it  is  not  currently  an  investment 
adviser  or  principal  underwriter  to  any 
investment  company  registered  under 
the  Act  but  proposes  to  act  as 
investment  adviser  and  principal 
underwriter  to  the  investment 
companies  described  below,  subfect  to 
the  granting  of  the  relief  requested  by  its 
Application. 

Lazard  further  states  that  on  )uly  24, 
1985,  Lazard  Special  Equity  Fund,  inc.  a 
Maryland  corporation  (the  "Equity 
Fund"),  filed  with  the  Conunission  a 
notification  of  registration  on  Form  N- 
8A  under  the  Act  as  an  open-end. 
diversified  management  investment 
company  and  the  Registration  Statement 
on  Form  N-1  under  the  Act  and  the 
Securities  Act  of  1933  (1933  Act"). 
Lazard  states  that  upon  effectiveness  of 
the  Registration  Statement  and 
commencement  of  operations  of  the 
Equity  Fund.  Lazard  will  act  as 
investment  adviser  and  as  distributor  to 
^e  Equity  Fund.  Lazard  states  that  it 
seeks  the  relief  requested  by  its 
Application  in  order  that  it  my  so  act  for 
the  Equity  Fund  as  soon  as  practicat>le. 

Lazard  further  states  that  oh 
November  6, 1985  the  Boards  of 
Directors  of  Lehman  Cash  Management 
Fund,  Inc.,  Lehman  Government  Fond. 
Inc.  and  Lehman  Tax-Free  Money 
Market  Fund  (the  sole  investment 
portfolio  of  Lehman  Tax-Free  Reserves, 
Inc.)  with  aggregate  net  assets  at 
November  6, 1985  of  approximately 
$1,700,000,000  (collectively,  the  "Lehman 
Funds"),  authorized  the  termination  of 
their  investment  advisory  and 
distributorship  contracts  witfi  Lehman 
Management  Co.,  Inc.  and  Lehman 
Brothers  Distributor  Inc.,  respectively, 
and  appointed  Lazard  as  investment 
adviser  and  distributor  for  the  Lehman 
Funds.  Lazard's  services  are  to 
commence  January  7, 1986,  upon 
expiration  of  the  60-day  notice  period 
provided  in  the  contracts.  At  that  time. 
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L,azard  would  act  as  investment  adviser 
under  advisory  contracts  approved  by 
the  respective  Boards  of  Directors  of  the 
Lehman  Funds  pursuant  to  Rule  15a-4 
under  the  Act.  Definitive  advisory 
contracts  would  be  voted  on  by  the 
respective  shareholders  of  the  Lehman 
Funds  within  120  days  of  the 
commencement  of  Lazard's  services 
pursuant  to  the  interim  contracts.  Lazard 
also  states  that  it  submits  this 
Application  in  order  that  it  may  take  up 
its  appointment  as  investment  adviser 
and  distributor  to  the  Lehman  Funds  on 
January  7, 1986. 

Lazard  further  states  that  on  June  20. 
1972.  the  United  States  District  Court  for 
the  Southern  District  of  New  York 
entered  Final  Judgments  of  Permanent 
Injunction  against  International 
Telephone  and  Telegraph  Corp.  ("ITT"), 
certain  of  its  officers.  Lazard  and 
several  other  defendants.  ITT  was 
enjoined  from  violating  section  10(b)  of 
the  Act  and  Rule  lOb-5  thereunder,  all  in 
connection  with  the  purchase  and  sale 
of  securities  of  ITT. 

According  to  Lazard,  insofar  as  the 
Commission's  complaint  related  to 
Lazard,  it  involved  Lazard's  activities  in 
arranging  for  the  sale  by  ITT  to  an 
Italian  company  of  shares  of  Hartford 
Fire  Insurance  Co.  ("HFI")  common 
stock  to  facilitate  ITTs  obtaining  of  a 
tax  ruling  in  connection  with  ITT's 
acquisition  of  HFI.  ITT  subsequently 
offered  to  exchange  a  series  of  ITT 
convertible  preferred  stock  for  HFI 
shares,  and  Lazard  arranged  for  the 
resale  of  a  portion  of  the  ITT  shares  thus 
acquired  by  the  Italian  company  in 
brokerage  transactions  in  the  United 
States  in  late  1970  and  early  1971.  The 
Commission's  complaint  alleged  that, 
under  all  the  circumstances  of  the 
arrangements  and  resale  of  ITT  shares 
by  the  Italian  company,  Lazard  has 
violated  sections  5(a)  and  5(c)  of  the 
1933  Act. 

Lazard  states  that  it  entered  into  a 
Consent  to  a  Final  Judgment,  dated  June 
30. 1972  (the  "1972  Final  Judgment"), 
neither  admitting  nor  denying  any  of  the 
allegations  in  the  Commission's 
complaint  except  as  to  jurisdiction.  The 
1972  Final  Judgment  enjoined  Lazard 
from  offering  to  sell  securities  of  ITT 
unless  a  registration  statement  had  been 
filed  with  the  Commission  and  from 
selling  or  delivering  such  securities  after 
sale  unless  a  registration  statement  was 
in  effect,  in  either  case  in  the  absence  of 
an  applicable  exemption. 

Section  9(a)(2]  of  the  Act,  in  pertinent 
part,  makes  it  unlawful  for  any  person  to 
act  in  the  capacity  of  employee,  officer, 
director,  member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company  or 


principal  underwriter  for  any  registered 
open-end  investment  company,  if  such 
person,  by  reason  of  any  misconduct,  is 
permanently  or  temporarily  enjoined  by 
order,  judgment,  or  decree  of  any  court 
of  competent  jurisdiction  from  engaging 
in  or  continuing  any  conduct  or  practice 
in  connection  with  any  activity  as  an 
underwriter,  broker  or  dealer  or  in 
connection  with  the  purchase  or  sale  of 
any  security. 

Section  9(c)  provides  that  upon 
application  the  Commission  shall  by 
order  grant  an  exemption  from  the 
provisions  of  section  9(a),  either 
unconditionally  or  on  an  appropriate 
temporary  or  other  conditional  basis,  if 
it  is  established  that  the  prohibitions  of 
section  9(a).  as  applied  to  the  applicant, 
are  unduly  or  disproportionately  severe. 
or  that  the  conduct  of  such  person  has 
been  such  as  not  to  make  it  against  the 
public  interest  to  grant  such  application. 

Lazard  states  that  it  was  not  engaged 
in  any  section  9(a)  activities  in  1972  and 
has  not  proposed  to  engage  in  such 
activities  until  it  determined  to  sponsor 
the  Equity  Fund  and  until  its 
appointment  as  investment  adviser  and 
distributor  to  the  Lehman  J='unds. 
Accordingly,  Lazard  states  that  it  has 
not  previously  filed  an  application 
seeking  an  exemption  from  the 
prohibitions  of  section  9(a).  The 
Commission  has  heretofore  granted 
temporary  or  permanent  orders  of 
exemption  from  section  9(a)  to  several 
affiliates  of  ITT  to  permit  them  to 
engage  in  various  activities  that 
otherwise  would  have  been  prohibited 
by  reason  of  the  injunction  entered 
against  ITT  in  1972.  (See  Releases  7235. 
June  20, 1972;  8432,  July  18, 1974;  9908, 
August  24, 1977;  and  10408,  November 
16, 1978). 

Lazard  submits  pursuant  to  section 
9(c)  that  the  prohibitions  of  section  9(a) 
of  the  Act,  to  the  extent  applicable  by 
virtue  of  the  1972  Final  Judgment 
enjoining  it  from  offering  or  selling 
securities  of  ITT  in  violation  of  section  5 
of  the  1933  Act.  would  be  unduly  and 
disproportionately  severe  as  applied  to 
Lazard  and  that  the  conduct  of  Lazard 
has  been  such  as  not  to  make  it  against 
the  public  interest  or  protection  of 
investors  to  grant  its  Application. 

Lazard  states  that  it  makes  this 
submission  for  the  following  reasons: 

1.  The  facts  and  circumstances  to 
which  the  1972  Final  Judgment  related  in 
no  way  involve  any  activities  of  Lazard 
relating  to  the  Equity  Fund,  the  Lehman 
Funds  or  Lazard's  acting  as  investment 
adviser  or  distributor  for  any  registered 
investment  company. 

2.  The  Final  Judgment  relates  to 
activities  of  Lazard  more  than  14  years 
ago,  which  were  not  alleged  to,  and  in 


fact  did  not,  involve  any  knowing  or 
willful  violation  of  the  registration 
provisions  of  the  1933  Act.  Unlike  the 
allegations  and  related  injunctions 
against  ITT  and  certain  of  its  officers, 
there  were  no  allegations  that  Lazard 
had  acted  in  violation  of  the  antifraud 
provisions  of  the  1933  Act  or  the  1934 
Act. 

3.  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  Lazard  under  the 
ciixumstances  if  they  were  to  prevent 
lizard  from  acting  as  investment 
adviser  and  distributor  for  the  Equity 
Fund,  the  Lehman  Funds  and  for  other 
registered  investment  companies  in  the 
future. 

4.  The  events  that  gave  rise  to  the  1972 
Final  Judgment  are  not  such  as  to  make 
it  against  the  public  interest  or 
protection  of  investors  to  grant  the  order 
requested  by  Lazard's  Application. 

5.  Lazard  believes  that  its  ability  to 
serve  as  investment  adviser  and 
principal  underwriter  to  the  Equity 
Fund,  the  Lehman  Funds  and  any  other 
registered  investment  company  and  to 
comply  with  the  requirements  of  the  Act 
should  not  be  deemed  impaired  by  the 
existence  of  the  1972  Final  Judgment. 

6.  In  making  its  Application.  Lazard 
acknowledges,  understands  and  agrees 
that  its  Application  and  any  temporary 
exemption  issued  herein  shall  be 
without  prejudice  to  the  Commission's 
consideration  of  any  application  for 
exemptions  from  statutory  requirements, 
including  the  consideration  of  Lazard's 
instant  application  for  a  permanent 
exemption  pursuant  to  section  9(c)  from 
the  provisions  of  section  9(a)  of  the  Act 
or  the  revocation  or  removal  of  any 
temporary  exemption  granted  herein. 

The  Commission  has  considered  the 
matter  and  finds  that: 

1.  The  prohibitions  of  section  9(a)  may 
be  unduly  or  disproportionately  severe 
as  applied  to  Lazard  and  that  the 
conduct  of  Lazard  has  been  such  as  not 
to  make  it  against  the  public  interest  or 
protection  of  investors  to  grant  the 
application  of  Lazard  for  a  temporary 
exemption  from  section  9(a)  pending 
determination  of  the  application;  and 

2.  In  order  not  to  delay  the  investment 
advisory  and  principal  underwriter 
services  to  be  rendered  by  Lazard  to  the 
Equity  Fund  and  the  Lehman  Funds,  it  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  that  the  temporary 
order  be  issued  forthwith. 

Accordingly,  it  is  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  Lazard  is 
hereby  temporarily  exempted  from  any 
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of  the  provisions  of  section  g(a)  of  the 
Act  operative  as  a  result  of  the  entry  of 
the  Final  Judgment  against  Lazard  in 
SecuriUes  and  Exchange  Commission  v. 
International  Telephone  &  Telegraph 
Corp.,  et  al.,  pending  final  determination 
by  the  Commission  of  Lazard's 
application  for  an  order  exempting 
Lazard  from  any  of  the  provisions  of 
Section  9(a)  operative  as  a  result  of  the 
entry  of  such  Final  Judgment. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  6, 1986,  at  5:30  pjn..  submit  to 
the  Commission,  in  writing,  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  comunication  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  A  copy  of  such  request  shall  be 
served  personally  or  by  mail  upon 
Lazard  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or,  in 
the  case  of  an  attomey-in-law,  by 
certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application ' 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  s 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponement  thereof. 

By  the  Commission. 
John  Wheeler, 
Secretary. 
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Applfcatkm  and  Opportunity  for 
Hearing;  Pruco  Life  Series  Fund,  inc. 

December  11. 1985. 

Notice  is  hereby  given  that  Pruco  Life 
Series  Fund.  Inc.  ("Applicant")  at  3003 
North  Central  Avenue,  Phoenix,  Arizona 
85102,  filed  an  application  on  March  30, 
1984,  for  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  the 
provisions  of  section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  promulgated 
thereunder,  to  the  extent  necessary  to 


permit  it  to  use  the  amortized  cost 
valuation  method  for  the  purpose  of 
valuing  the  short-term  debt  obligations 
^  held  in  certain  of  its  portfolios.  All 
interested  parties  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  for  the  complete  text  of  those 
provisions  that  are  relevant  to  the 
application. 

The  application  states  that  Applicant 
is  a  corporation  organized  undctr  the 
laws  of  Maryland  and  is  r^stered 
under  the  Act  as  an  open-etid. 
diversified  management  in>^8tment 
company.  The  Prudential  Insurance 
Company  of  America  ("Prudential")  is 
Applicant's  investment  manager. 
Applicant  states  that  it  has  five 
portfolios,  interests  in  each  of  which  are 
represented  by  a  separate  class  of 
capital  stock.  Applicant  represents  that 
it  intends  to  offer  its  capital  stock 
exclusively  to  separate  accounts  of 
Prudential  subsidiaries  estabUshed  in 
connection  with  certain  variable  life 
insurance  contracts.  Such  separate 
accounts  are  registered  under  the  Act  as 
unit  investment  trusts. 

The  application  states  that  Applicant 
desires  to  use  the  amortized  cost 
valuation  method  for  the  purpose  of 
valuing  the  short-term  debt  obligations 
held  in  its  Conservatively  Managed 
Flexible  Portfolio,  and  its  Aggressively 
Managed  Flexible  Portfolio  (hereinafter 
referred  to  collectively  as  the  "Flexible 
Portfolios").  According  to  the 
application,  the  two  Flexible  Portfolios 
seek  to  attain  their  respective 
investment  objectives  through  investing 
in  combinations  of  short-term  debt 
obligations,  intermediate  and  long-term 
bonds,  and  common  stocks.  Under  the 
amortized  cost  method  of  valuation, 
securities  are  originally  valued  at  the 
cost  at  which  they  were  purchased,  and 
their  value  is  adjusted  daily  to  account 
for  amortization  of  any  premium  or  for 
accretion  of  any  discount 

According  to  Applicant,  the  primary 
concern  that  the  Commission  has 
expressed  about  use  of  the  amortized 
cost  valuation  method  has  been  that  this 
method  of  valuation  may,  in  times  of 
sharp  increases  or  decreases  in  interest 
rates,  result  in  dilution  of  shareholders' 
interests  in  investment  companies. 
Applicant  states  that  in  cH-der  to  protect 
against  such  dilution,  prior  exemptions 
granted  by  the  Commission  and  Rule 
2a-7  under  the  Act  to  permit  money 
market  funds  to  use  amortized  cost 
valuation  contain  a  series  of  conditions 
designed  to  assure  that  use  of  amortized 
cost  valuation  will  not  result  in 
excessive  dilution  or  other  unfair  results 


to  shareholders.  Applicant  further  states 
that,  in  connection  with  the  valuation  ot 
short-term  debt  securities  held  by  the 
Flexible  Portfolios,  it  is  willing  to 
consent  to  the  imposition  of  what  are  in 
substance  the  same  conditions  as  those 
generally  imposed  by  the  Commission  in 
prior  exemptive  orders  and  Rule  2a-7 
under  the  Act,  except  for  the  condition 
requiring  a  stable  net  asset  value  per 
share. 

According  to  Applicant,  the  Flexible 
Portfolios  cannot  maintain  a  stable  price 
per  share,  one  of  the  conditions 
contained  in  the  prior  exemptive  orders 
and  Rule  2a-7,  since  they  invest  in 
common  stock  and  intermediate  and 
long-term  bonds,  as  well  as  short-term 
debt  obligations.  Applicant  submits  that 
there  is  no  necessary  relationship 
between  use  of  the  amortized  cost 
valuation  method  and  the  maintenance 
of  a  stable  price  for  each  share  of  an 
investment  company.  Applicant  asserts 
that  inclusion  of  this  condition  in  prior 
exemptive  orders  and  Rule  Za-7  came 
about  because  money  market  funds  that 
sought  exemptions  to  permit  them  to  use 
amortized  cost  valuation  did  so  to 
facilitate  their  abihty  to  maintain  a 
stable  price  per  share  for  the 
convenience  of  their  shareholders. 
Applicant  states  that  it  seeks  to  use 
amortized  cost  valuation  for  short-tern 
debt  obligations  held  in  the  Flexible 
Portfolios  in  order  to  achieve  significant 
savings  in  its  administrative  costs. 

Applicant  submits  that  use  of 
amortized  cost  valuation  in  connection 
with  the  operations  of  the  Flexible 
Portfolios  is  especially  unlikely  to  result 
in  any  dilution  or  other  unfair  results  to 
shareholders  in  those  portfohos  because 
they  are  not  money  market  fuods,  but 
rather  a  particiilar  type  of  investment 
vehicle  for  variable  life  insurance 
contracts.  Applicant  asserts  that  the 
contractholders  who  participate  in  any 
of  the  portfolios  of  Applicant  will  tend 
to  have  a  longer  range  investment 
perspective  than  shareholders  in  money 
market  funds,  since  the  omtracts  are 
designed  to  provide  whole  life  insurance 
protection  over  time,  and  withdrawals 
may  involve  payment  of  deferred  sales 
chaises.  Applicant  further  states  that 
such  a  loi^range  investment 
perspective  is  especially  likely  to  be 
characteristic  of  those  contractholders 
who  allocate  their  net  premiums  to  the 
Flexible  Portfolios.  According  to  the 
application,  the  Flexible  Portfolios  are 
designed  to  accommodate  thoae 
contractholders  who  do  not  wish-to 
allocate  by  themselves  their  net 
premiums  among  equity,  bond,  and 
money  market  investments,  but  who 
rather  wish  Prudential  to  do  so  by 
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varyuig  the  investments  of  the  Flexible 
Portfolios  among  those  types  of 
securities  as  its  appraisal  of  current 
economic  and  financial  conditions 
dictates.  Applicant  states  that  even 
large  fluctuations  in  interest  rates  are 
therefore  unlikely  to  trigger  large-scale 
investments  in  or  redemption  of  shares 
of  the  Flexible  Portfolios  since 
participants  or  potential  participaats  in 
those  Portfolios  are  not  likely  to  be  the 
type  of  investors  who  wish  to  manage 
actively  their  investments. 

Applicant  therefore  requests 
exemption  from  the  provisions  of  section 
2(a)(41)  of  the  Act  and  Rules  2a-4  and 
22C-1  promulgated  thereunder  to  the 
extent  necessary  to  permit  it  to  use  the 
amortized  cost  valuation  method  for  the 
purpose  of  valuing  short-term  debt 
obligations  held  in  its  Flexible 
Portfolios.  Applicant  states  it  is  willing 
to  consent  to  the  entry  of  an  order  by 
the  Commission  conditioning  the  grant 
of  its  exemptive  request  upon  the 
following  conditions: 

(1)  In  supervising  the  operations  of 
Applicant  and  delegating  special 
responsibilities  involving  portfolio 
management  to  its  investment  manager, 
the  Board  of  Directors  of  Applicant 
undertakes  (as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  shareholders  of  Applicant) 
to  establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  the  portfolios' 
investment  objectives,  to  minimize  the 
deviation  between  the  value  of  each 
Flexible  Portfolio's  short-term  debt 
obligations  as  computed  through  use  of 
the  amortized  cost  valuation  method 
and  their  value  as  determined  through 
use  of  available  market  quotations. 

(2)  Included  within  the  procedures  to 
be  adopted  by  the  Board  of  Directors 
shall  be  the  following: 

(a)  Review  by  the  Board  of  Directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any.  between 
the  value  of  the  Flexible  Portfolios' 
short-term  debt  obligations  as 
determined  by  using  available  market 
quotations,  from  their  value  as 
computed  through  use  of  the  amortized 
cost  method  of  valuation;  and  the 
maintenance  of  records  of  such  review. 
To  fulfill  this  condition.  Applicant  will 
use  actual  quotations  or  estimates  of 
market  value  reflecting  current  market 
conditions  chosen  by  the  Board  of 
Directors  in  the  exercise  of  its  discretion 
to  be  appropriate  indicators  of  value, 
which  may  inlcude  inter  alia.  (1) 
quotations  or  estimates  of  market  value 
for  individual  portolio  investments,  or 
(2)  values  obtained  from  yield  data 


relating  to  classes  of  money  market 
instruments  published  by  reputable 
sources. 

(b)  In  the  event  such  deviation  from 
the  amortized  cost  value  of  the  short- 
term  debt  obligations  in  the  Flexible 
Portfolios  exceeds  Wi  of  1  percent,  a 
requirement  that  the  Board  of  Directors 
promptly  consider  what  action,  if  any, 
should  be  initiated. 

(c)  If  the  Board  of  Directors  believes 
the  extent  of  any  deviation  from  the 
amortized  cost  value  for  the  short-term 
debt  obligations  in  either  Flexible 
Portfolio  may  result  in  material  dilution 
or  other  unfair  results  to 
contractholders.  it  will  take  such  action 
as  it  deems  appropriate  to  eliminate  or 
reduce  to  the  extent  reasonably 
practicable  such  dilution  or  unfair 
results,  which  may  include:  selling 
portfolio  instruments  prior  to  maturity  to 
realize  capital  gains  or  losses  or  to 
shorten  such  portfolio's  average 
portfolio  maturity;  withholding  the 
crediting  of  additional  shares  in  lieu  of 
dividends;  redeeming  shares  in  kind;  or 
using  a  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations. 

(3)(a](i)  The  Flexible  Portfolios  will 
use  the  amortized  cost  valuation  method 
only  for  their  short-term  debt 
obligations — i.e.,  obligations  with 
remaining  maturities  of  one  year  or  less 
(except  that  repurchase  agreements 
having  a  term  of  one  year  or  less  from 
the  date  of  delivery  of  the  repurchase 
agreement  may  be  valued  through  use  of 
the  amortized  cost  valuation  method 
regardless  of  the  maturity  of  the 
underlying  securities  held  pursuant  to 
the  repurchase  agreement),  (ii)  Each  of 
the  Flexible  Portfolios  shall  maintain  a 
dollar-weighted  average  portfolio 
matiirity  for  its  short-term  debt 
obligations  appropriate  to  its  objective 
of  minimizing  the  deviation  from  its  net 
asset  value  per  share  as  determined 
through  use  of  the  amortized  cost 
valuation  method  from  its  net  asset 
value  per  share  as  determined  through 
use  of  available  market  quotations, 
provided,  however,  that  neither  of  the 
Flexible  Portfolios  shall  maintain  a 
dollar-weighted  average  portfolio 
maturity  for  its  short-term  debt 
obligations  which  exceeds  120  days.  If 
the  dispositon  of  a  portfolio  instrument 
should  result  in  a  dollar-weighted 
average  portfolio  maturity  for  the  short- 
term  debt  obligations  of  either  Flexible 
Portfolio  which  exceeds  120  days,  such 
Portfolio's  available  cash  will  be 
invested  in  such  a  manner  as  to  reduce 
such  average  maturity  to  120  days  or 
less  as  soon  as  reasonably  practicable. 

(b)  The  maturity  of  short-term  debt 
obligations  held  by  these  Portfolios  shall 


be  calculated  as  set  forth  in  Rule  2a-7 
under  the  Act. 

(4)  Applicant  will  record,  maintain,  and 
preserve  permanently  in  an  easily  accessible 
place  a  nvrilten  copy  of  the  procedures  (and 
any  modincations  thereto)  described  in 
subparagraph  (1)  above,  and  the  Applicant 
will  record,  maintain,  and  preserve  for  a 
period  of  not  less  than  six  years  (the  first  two 
years  in  an  easily  accessible  place)  a  written 
record  of  the  Board  of  Directors' 
consideration  and  actions  taken  in 
connection  with  the  discharge  of  its 
responsibilities,  as  set  forth  above,  to  be 
included  in  the  minutes  of  the  Board  of 
Driectors'  meetings.  The  documents 
preserved  pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission  in 
accordance  with  section  31(b)  of  the  Act.  as  if 
such  documents  were  records  required  to  l>e 
maintained  pursuant  to  rules  adopted  under 
section  31(a)  of  the  Act. 

(5)  The  short-term  debt  obligations 
held  in  the  Flexible  Portfolios,  including 
repurchase  agreements,  will  be  limited 
to  those  United  States  dollar- 
denominated  instruments  which  the 
Board  of  Directors  determines  present 
minimal  credit  risks,  and  which  are  of 
high  quality.  For  this  purpose,  "high 
quality"  instnmients  shall  mean  those 
instruments  that  are  rated  by  any  major 
rating  agency  within  its  two  highest 
rating  categories  or.  in  the  case  of  any 
instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  Board  of  Directors. 

(6)  If  any  action  is  taken  pursuant  to 
paragraph  2(c)  above.  Applicant  will 
report  such  action  on  Form  N-SAR 
covering  the  period  in  which  the  action 
was  tak)>n  and,  pursuant  to  Instruction 
77  N  of  Form  N-SAR.  will  attach  a 
statement  to  the  form  describing  with 
specificity  the  nature  and  circumstances 
of  such  action. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  6, 1986,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  of  fact  or  law  that  are  disputed, 
to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  A  copy  of  the  request  should  be 
served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certiHcate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  the  Commission,  by  the  Division  of 
investment  Manager,  pursuant  to  delegated 
authority. 
John  Wheeler, 
Secretary. 
|FR  Doc.  85-29910  Filed  12-17-85;  8:45  amj 

BILLING  CODE  M10-01-M 


DEPARTMENT  OF  STATE 
(CM-«/913l 

Shipping  Coordinating  Committee; 
Sut>committee  on  Safety  of  Ufe  at  Sea; 
Working  Group  on  Stability,  Load 
Lines,  and  on  Safety  of  Fishing    - 
Vessels;  Meeting 

The  Working  Group  on  Stability,  Load 
Lines,  and  on  Safety  of  Fishing  Vessels 
of  the  Subcommittee  on  Safety  of  Life  at 
Sea  (SOLAS]  will  conduct  an  open 
meeting  on  January  14. 1986  at  10:00  AM 
in  room  1103  at  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  U.S.  actions  and  possible 
positions  for  the  31st  Session  of  the 
Subcommittee,  tentatively  scheduled  for 
June  1986. 

•  Intact  Stability — form  of  Informtion 
to  Master. 

•  Subdivision — Watertight  Doors  on 
all  Cargo  Ships. 

•  Residual  StabiHty  after  Damage. 

•  Load  Line  Interpretation. 

•  Revision  of  Load  Line  Convention. 
Members  of  the  public  may  attend  up 

to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
W.A.  Cleary.  Jr.,  U.S.  Coast  Guard 
Headquarters  (G-MTH-5),  2100  Second 
Street  SW..  Washington.  DC  20593,  Tel: 
(202)  426-2187  or  2188. 

Dated:  Decembers,  1985.        .     j       .       - 
Richard  C  Scissors,  -  ,--. 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  85-29864  Filed  12^17-85;  8:45  am] 

BILLING  COOE  4710-07-M  •> 


(CM-S/914] 

study  Group  6  of  the  US.  Organization 
International  Radio  Consultative 
Committee  (CCIR);  Meeting 

The  Department  of  State  announces 
that  Study  Group  6  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  January  17, 1986  in  Room  3012 
at  the  Department  of  Commerce, 
Boulder  Laboratories  Building,  325 
Broadway,  Boulder,  Colorado.  The 
meeting  will  begin  at  9:00  a.m. 

Study  Group  6  deals  with  matters 
relating  to  the  propagation  of  radio 
waves  in  and  through  the  ionosphere. 
The  purpose  of  the  meeting  will  be  to 
develop  the  plan  of  work  for  the  Study 
Group  during  the  1986-1990  period. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department, 
Washington,  DC  20520;  telephone  (202) 
632-2592. 

Dated:  December  2, 1985. 
Richard  E.  Slmiiii, 

Chairman,  U.S.  CCIR  National  Committee. 
[FR  Doc.  85-29863  Filed  12-17-85;  8:45  am] 

BILUNG  CODC  471«-07-«l 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  153 — Airt>orr>e  VOR 
Equipment;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I]  notice  is 
hereby  given  of  a  meeting  of  RTCA 


Special  Committee  153  on  Airborne 
VOR  Equipment  to  be  held  on  January 
14-15, 1986,  in  the  RTCA  Conference 
Room,  One  McPherson  Square.  1425  K 
Street  NW.,  Suite  500.  Washington,  DC 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarics;  (2)  Approval  of  Minutes  of  the 
Eighth  Meeting  Held  on  October  1-2, 
1985;  (3)  Consideration  of  Proposed    - 
Changes  to  the  Eighth  Draft  of  the 
Committee  Report  on  Minimum 
Operational  Performance  Standards  for 
Airborne  VOR  Equipment;  (4)  Review 
-end  Discuss  European  Organization  for 
Civil  Aviation  Electronics  (EUROCAE) 
Working  Groups  WG-5  and  WG-7A 
Activities:  (5)  Review  the  Third  Draft  of 
the  Committee  Report  on  Minimum 
Performance  Standards  for  Instrument 
Landing  System  (ILS)  Airborne  Localizer 
Equipment;  (6)  Review  the  Second  Draft 
Committee  Report  on  Minimum 
Operational  Performance  Standards  for 
Instrument  Landing  System  (ILS) 
Airborne  Glide  Slope  Equipment:  and  (7) 
Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street  NW..  Suite  50a 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  IX^  on  December  11. 
1985. 
Karl  F.  Bierach,  ...  - 

Designated  Officer. 

[FR  Doc  85-29850  Filed  12-17-85;  a-45  am] 
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NATIONAL  MEOtATION  BOAIIO 

TIMC  AMD  date:  2.-00  p.m..  Wednesday. 
January  8, 1985. 

PLACe  Board  Hearing  Room,  8th  Floor, 
1425  K  Street.  NW..  Washington.  DC. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
December.  1985. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rowland  K.  Quinn. 
Jr..  Executive  Director.  Tel:  (202)  523- 
5920. 

Date  of  notice:  December  12. 1985. 
Mr.  Rowland  K.  Quinn,  Jr., 

Executive  Director.  National  Mediation 
Board. 

|FR  Doc.  85-29983  Filed  12-16-e5: 10:23  am) 

■NXmaCOOE  7S50-«1-M 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION: 

TIME  AND  date:  10:00  a.m.,  Thursday, 
January  9, 1986. 

place:  Suite  410, 1825  K  Street,  NW., 
Washington,  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  speciHc  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 

information:  Mrs.  Mary  Ann  Miller 
(202)  634-4015. 


Dated:  December  18, 1965. 
Earl  R.  Ohman.  Jr., 
Gerteral  Counsel 

|FR  Doc.  85-30065  Filed  12-18-85;  3:31  pmj 
BNJJNQ  COOe  TWXMH-M 

3 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  16, 1985. 

A  closed  meeting  will  be  held  on 
Tuesday,  December  17, 1985,  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Thursday.  December  19, 1985,  at  10:00 
a.m.,  in  room  1C30,  followed  by  a  closed 
meeting. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendar  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  17. 1985,  at  2:30  p.m..  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Rescission  of  administrative  proceeding  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Order. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
December  19, 1985,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  approving  a  proposed  rule  change  by 
the  Philadelphia  Stock  Exchange.  Inc.  (SR- 
Ph!x-85-23)  which,  among  other  things, 
would  create  a  classiRed  Board  of  Governors. 
The  amendments  would  provide  that  of  the  21 
previously  unclassified  broker  governors  on 
the  Philadelphia  Board,  nine  (9)  would  be 


categorized  as  On-Floor  Governors,  nine  (9) 
as  Off-Floor  Governors  and  three  (3)  as  At- 
Large  Governors.  In  addition,  the  Board 
would  continue  to  include  the  Chairman,  two 
(2)  Vice  Chairmen  (one  (1)  from  the  floor  and 
one  (1)  from  off  the  floor),  the  President  of  the 
Corporation  and  three  (3)  public  governors. 
For  fiu-ther  informatioa  please  contact 
Pamela  Konieczka  at  (202)  272-2855. 

2.  Consftieration  of  whether  to  issue  the 
following  orders  and  opinions  authorizing  (1) 
Middle  South  Utilities,  Inc.  ("MSU").  a 
registered  holding  company,  and  its 
subsidiaries.  Middle  South  Services,  Inc. 
(Services").  Middle  South  Energy,  Inc. 
("MSE").  Arkansas  Power  h  Light  Company 
("AP&L"),  Louisiana  Power  a  Light  Company 
("LP&L").  Mississippi  Power  ft  Light 
Company  ("MPftL"),  New  Orleans  Public 
Service.  Inc.  ("NOPSI"),  and  System  Fuels. 
Inc.  ("SFI")  to  continue  a  system  money  pool 
including  MSE  therein,  and  to  sell  short-term 
notes  to  banks  and  commercial  paper  dealers 
from  time  to  time  through  December  31, 1988; 
(2)  authorizing  SFI  to  finance  its  1986  fuel 
supply  programs  for  the  benefit  of  APftL. 
LP&L  MPftL,  and  NOPSI  (collectively  the 
"Operating  Companies"),  by  making 
additional  borrowings  from  the  Operating 
Companies  during  1986  of  up  to  $56  million; 

(3)  authorizing  LP&L  to  issue  and  sell  up  to 
$75  million  of  its  first  mortgage  bonds  by 
negotiated  private  placement;  (4)  authorizing 
MSU,  MSE,  and  the  Operating  Companies  to 
make  certain  amendments  to  MSE's  domestic 
bank  loan  agreement;  and  (5)  authorizing 
MSU  to  amend  its  original  Credit  Agreement 
to  extend  the  term  of  the  Credit  Agreement, 
and  the  period  during  which  MSU  may  effect 
borrowings  from  the  banks  thereunder,  to  no 
later  than  December  31,  1986,  and  to  reduce 
the  maximum  principal  amount  of  borrowings 
permitted  to  be  made  by  MSU  thereunder  to 
$25  million  at  any  time  outstanding.  For 
further  information,  please  contact  Robert  P. 
Wason  at  (202)  272-7684. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
December  19, 1985,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Formarorders  of  investigation. 
Institution  of  injunctive  action. 
Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kathryn 
Natale  at  (202)  272-3195. 

Dated:  December  12, 1985. 
John  Wheeler, 
Secretary. 

(FR  Doc.  85-30042  Filed  12-16-85;  12:38  pmJ 
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ENVIRONyENTAL  PROTECTION 
AGENCY 

40  era  Part  2 
(OGC-fm.-2917-3] 

Put>Nc  Infonnation  and  Confidentiality 
Regulations 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


:  This  final  rule  modiries  and 
updates  the  Environmental  Protection 
Agency's  regulations  governing  the 
handling  of  requests  for  records  under 
the  Freedom  of  Information  Act. 
including  provisions  on  collection  of 
fees,  and  the  treatment  of  confidential 
business  information.  The  rule  adds  new 
sections  for  handling  business 
information  obtained  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  and  the  Motor  Vehcile  Information 
and  Cost  Savings  Act.  It  also  updates 
the  conHdentiality  rules  to  reflect 
amendments  to  the  Clean  Air  Act  and 
the  Solid  Waste  Disposal  Act. 
EFFBCnvE  DATE:  This  rule  will  become 
effective  January  17, 1986. 
ADDRESS:  Contracts  and  Information 
Law  Branch  (LE-132G).  Office  of 
General  Counsel,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  OC  20460. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jane  S.  Roemer,  Office  of  General 
Counsel.  Telephone  202/382-546a 
SUPPLEMENTARY  INFORMATION:  On 
August  15, 1985,  the  Environmental 
Protection  Agency  (EPA)  published  in 
the  Federal  Register  (50  FR  32952) 
proposed  changes  to  its  procedures  for 
handling  requests  for  information  under 
the  Freedom  of  Information  Act  (FOIA) 
(40  CFR  Part  2.  Subpart  A)  and  for  the 
treatment  of  confidential  business 
information  (40  CFR  Part  2,  Subpart  B). 
On  the  same  date.  EPA  published  in  the 
Federal  Register  (50  FR  32950)  an  interim 
final  rule  on  provisions  governing  the 
collection  of  fees  under  the  FOIA,  which 
are  part  of  40  CFR  Part  2.  Subpart  A.  As 
discussed  in  the  Preamble  to  the  interim 
final  rule,  the  rule  reestablished 
procedures  on  fee  collection  which  were 
in  effect  prior  to  March  17, 1983.  Several 
comments  were  received  on  the 
proposed  rule;  no  comments  were 
received  on  the  interim  final  rule. 

As  promulgated  below,  this  final  rule 
covers  all  of  the  current  modifications  to 
40  CFR  Part  2.  Subparts  A  and  B,  and 
contains  the  changes  made  since  the 
proposed  and  interim  final  rules.  The 
modifications  were  found  to  be 


desirable  to  clarify  some  provisions  of 
these  regulations  or  better  to  reflect 
changes  in  internal  Agency  practices. 
Most  of  the  changes  were  prompted  by 
the  Agency's  own  review  of  the 
proposed  and  interim  final  rules:  some 
were  based  upon  suggestions  of 
commenters.  None  of  the  changes 
introduces  significant  variations  from 
the  matters  presented  in  the  August  15, 
1985,  proposal  or  interim  final  rule. 

The  Preambles  to  the  August  15, 1985, 
proposed  and  interim  final  rules  provide 
detailed  discussions  of  the  modifications 
to  40  CFR  Part  2  which  were  presented 
in  those  rules.  Changes  made  to  the 
proposed  and  interim  final  rules  and 
reflected  in  this  final  rule  are  discussed 
below.  Also  presented  below  are  a 
summary  of  significant  comments  and 
EPA's  responses  to  those  comments. 

Changes  in  Subpart  A 

Subpart  A  of  40  CFR  Part  2  sets  forth 
EPA's  regulations  implementing  the 
FOIA.  Several  modifications  have  been 
made  in  this  subpart: 

Section  2.100(b)  of  the  proposial  has 
been  modified  in  the  final  rule  to  no 
longer  exclude  from  the  definition  of 
EPA  records  "personal  notes  of  an 
individual  not  made  available  to  other 
persons  in  the  agency  and  not  filed  with 
agency  records."  As  discussed  tinder 
Comment  4,  below,  notes  made  by  an 
individual  may  or  may  not  be  agency 
records.  Therefore,  as  under  the  current 
§  2.100(b].  EPA  will  determine  on  a 
case-by-case  basis  whether  an 
individual's  notes  are  agency  records 
subjert  to  the  FOIA  or  whether  they  are 
personal  notes. 

Secbon  2.111(d)  has  been  changed  to 
instruct  that  an  EPA  office  which  is 
transferring  responsibility  for  answering 
a  FOIA  request  to  another  agency  shall 
"promptly"  transfer  such  responsibility. 

Section  2.112(a)  has  been  modified  in 
the  final  rule  to  state  that  an  EPA  office 
shall  inform  a  requestor  if  a  record  is 
not  known  to  exist  or  is  not  in  EPA's 
possession.  It  also  has  been  modified  to 
provide  that  an  EPA  office  may  inform  a 
requestor  that  requested  records 
published  by  the  Federal  government 
are  available  for  inspection  and  where 
copies  can  be  obtained.  These  responses 
formerly  were  listed  as  denials  under 
§  2.113(a). 

Section  2.112(d)  of  the  current 
regulations  states  that  EPA  may 
suspend  the  statutory  response  time  (ten 
days  or  an  extension  thereoO  for  a  FOIA 
request  until  a  requestor  who  has  been 
notified  that  prepayment  of  charges  is 
required  either  pays  or  makes 
arrangements  to  pay  them.  I'his  section 
has  been  modified  in  the  final  rule  to 
make  clear  that  the  response  time  also 


may  be  suspended  until  a  requestor 
provides  assurance  of  payment,  if  EPA 
has  required  assurance  of  payment.  In 
this  way,  §  2.112(d)  will  conform  with 
S  2.120(c).  which  states  that  EPA  may 
require  prepayment  or  assurance  of 
payment  in  certain  circumstances. 

Sections  2.113(f)  and  2.114(a)  of  the 
regulations  were  proposed  to  be 
amended  in  an  attempt  to  make  clear 
that  initial  determinations  stating  that  a 
record  either  is  not  known  to  exist  or  is 
not  in  EPA's  possession  (section  2.113(a) 
(1)  and  (2))  cannot  be  appealed  to  the 
Agency.  Upon  review,  it  appeared  that 
there  was  still  confusion  because  under 
the  proposed  rule  these  two  types  of 
responses  would  have  continued  to  be 
listed  as  initial  denials  (section  2.113(a) 
(1)  and  (2)).  Therefore,  to  make  clear 
that  these  two  responses  are  not 
appealable  to  the  Agency,  those 
provisions  (section  2.113(a)  (1)  and  (2)) 
have  been  deleted  from  §  2.113  in  the 
final  rule.  Instead,  §  2.112(a]  has  been 
amended  in  the  final  rule  to  address 
responses  which  were  formerly  covered 
by  §  2.113(a)  (1)  and  (2).  In  addition,  the 
proposed  change  to  §  2.113(f)  has  been 
withdrawn,  as  it  is  no  longer  necessary 
because  of  the  changes  made  to 
S§  2.n3(a)  and  2.112(a). 

In  reviewing  §  2.113(a)  to  make  the 
changes  discussed  above,  it  became 
apparent  that  two  other  provisions  of 
that  section  also  should  be  deleted  to 
make  clear  that  certain  responses 
should  not  be  considered  initial  denials 
subject  to  appeals.  Current  §  2.113(a)(3) 
incorrectly  lists  as  a  denial  a  response 
which  states  that  a  record  has  been 
published  in  the  Federal  Register  or  is 
otherwise  published  and  available  for 
sale.  Since  Federally  published 
materials  in  the  Agency's  possession, 
including  records  published  in  the 
Federal  Register,  should  be  made 
routinely  available  to  requestors, 
responses  to  such  requests  are  not 
denials.  Section  2.112(a)  has  been 
amended  to  cover  responses  which 
inform  a  requestor  that  such  records  are 
available  for  inspection  and  where 
copies  may  be  obtained.  At  the  same 
time,  i  2.100(b)  of  the  regulations 
excludes  from  the  definition  of  EPA 
records  materials  published  by  non- 
Federal  organizations  and  readily 
available  to  the  public.  Therefore, 
responses  which  state  that  requested 
records  fall  into  this  category  are  not 
"denials"  and  should  not  be  listed  as 
such,  as  the  records  are  not  EPA  records 
subiect  to  the  FOIA. 

Current  §  2.113(a)(7)  lists  as  a  denial  a 
response  which  states  that  a  record  is 
beheved  to  be  in  EPA's  possession  but 
has  not  yet  been  located.  This  provision 
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has  been  deleted  in  the  final  rule,  as  has 
§  2.113(h),  which  corresponds  to  that 
provision.  An  EPA  office  should  be  able 
to  ascertain  within  the  statutory  time 
period  that  a  record  either  is  or  is  not 
locatable  and  to  so  Inform  the  requestor. 
If  the  document  is  not  locatable,  the 
response  would  state  that  the  record  is 
not  in  EPA's  possession,  as  stated  in 
amended  9  2.112(a). 

Section  2.113(b)  has  been  amended  in 
the  final  rule  to  add  the  Deputy 
Administrators,  Associate 
Administrator,  the  General  Counsel,  and 
the  Inspector  General  to  the  list  of 
officials  delegated  the  authority  to  issue 
initial  determinations  in  response  to 
FOIA  requests.  TTiis  change  is  consistent 
with  EPA  Delegation  l-3a 

In  the  final  rule,  the  General  Counsel 
has  been  added  to  the  list  of  EPA 
officials  in  9  2.115(b)  who  may  request 
the  Administrator  to  review  a 
determination  by  the  Assistant 
Administrator  for  External  Affairs  that 
the  public  interest  would  be  served  by 
disclosure  of  a  record. 

Section  2.120(a)(5)(iii)  of  the  proposed 
rule  has  been  modified  in  the  final  rule 
to  note  that  EPA  may  group  requests  by 
one  requestor  to  determine  the  total  fee 
chargeable.  This  change  reflects  long- 
standing EPA  practice  and  covers 
situations  where  what  is  really  a  single 
request  for  related  records  has  been 
broken  into  several  requests.  In  such 
cases,  for  purposes  of  determining  a  fee, 
EPA  may  group  these  related  requests. 

Section  2.120(a)(5)(iv)  of  the  proposed 
rule  stated  that  there  will  be  no  charge 
to  a  FOIA  requestor  for  one  copy  of  his 
or  her  official  personnel  file.  This 
provision  has  been  amended  io  conform 
with  the  Agency's  regulations 
implementing  the  Privacy  Act  at  40  CFR 
16.11,  which  state  that  there  will  be  no 
charge  to  an  individual  for  one  copy  of 
any  record  pertaining  to  that  individual 
in  a  Privacy  Act  system  of  records. 

Section  2.120(b)  of  the  proposed  rule 
has  been  amended  in  the  final  rule  to 
reflect  that  payments  of  fees  for  FOIA 
requests  now  should  be  sent  to  specific 
"lock  box"  addresses  established  by 
EPA's  Financial  Management  Division. 
In  addition,  the  section  now  states  that 
under  the  Debt  Collection  Act  of  1982 
(Pub.  L  97-365),  the  Agency  will  assess 
handling  charges,  interest,  and  penalties 
for  late  payment  of  FOLA  fees.  The  Debt 
Collection  Act  applies  as  a  matter  of 
law  to  payment  of  fees  connected  with 
FOIA  requests,  and  reference  to  it  is 
made  in  this  section  to  note  its 
applicability. 

Section  2.120(e)  of  the  interim  final 
rule  has  been  modified  in  the  final  rule 
to  state  that  payment  of  fees  related  to 
FOLA  requests  should  be  sent  to  the 


appropriate  EPA  billing  address.  The 
section  also  has  been  updated  to  reflect 
that  the  EPA  Financial  Management 
Division,  rather  than  the  Freedom  of 
Information  O^icer,  maintains  a  record 
of  FOLA  charges  and  a  delinquent 
payment  list. 

Changes  to  the  General  Rules  of  Subpart 
B 

Sections  2.201  through  2.215  of  40  CFR 
Part  2.  Subpart  B,  set  forth  EPA's  basic 
policy  on  the  treatment  of  confidential 
business  information.  Two  changes  have 
been  made  in  the  general  rules  of 
Subpart  B: 

Section  2.205(b)(4)  has  been  changed 
in  the  final  rule  to  remove  the 
requirement  that  an  EPA  office  ask  a 
business  whose  substantiation  of  a 
confidentiality  claim  is  overdue  whether 
it  has  been  granted  an  extension  of  time. 
Before  contacting  a  business  to  find  out 
whether  its  comments  substantiating  a 
confidentiality  claim  have  been  lost  in 
the  mail,  an  EPA  office  normally  should 
already  have  learned  from  the  EPA  legal 
office  whether  an  extension  of  the  due 
date  has  been  granted.  Hierefore,  there 
usually  is  no  need  for  the  EPA  office  to 
ask  the  business  whether  an  extension 
was  granted. 

Section  2.209(b),  concerning  disclosure 
of  confidential  business  information  to 
Congress  (including  the  General 
Accounting  Office),  also  has  been 
modified  in  the  final  rule.  The  proposed 
rule  would  have  removed  the 
requirement  that  affected  businesses 
receive  ten  days'  advance  notice  when 
their  confidential  business  information 
is  to  be  disclosed  to  Congress.  Instead, 
notice  to  affected  businesses  still  would 
have  been  required,  but  when  that 
notice  took  place  would  have  been  left 
to  the  discretion  of  the  responding  EPA 
office.  As  discussed  under  Comment  1, 
below,  EPA  received  several  comments 
on  the  proposed  changes  in  this 
provision. 

As  explained  in  the  Preamble  to  the 
August  15. 1985.  proposed  rule.  EPA 
proposed  to  do  away  with  the 
requirement  of  ten  days'  advance  notice 
because  in  some  cases  meeting  this 
requirement  interfered  with  EPA's 
ability  to  respond  on  time  to  requests 
from  Congress  for  information.  After 
consideration  of  the  comments  received. 
EPA  concluded  that  it  can  retain  the 
necessary  flexibility  to  respond  to 
Congressional  requests  in  a  timely 
fashion  while  giving  as  much  advance 
notices  of  such  disclosure^  as  possible. 
To  this  end,  the  final  rule  requires  ten 
days'  advance  notice  except  where 
providing  such  notice  would  prevent 
EPA  from  meeting  any  date  for 
responding  that  the  Congress  has  set.  If 


ten  days'  advance  notice  is  not  possible, 
then  as  much  advance  notice  as  possible 
must  be  given.  If  advance  notice  cannot 
be  provided  without  delaying  the 
response  beyond  the  due  date,  notice 
must  be  given  as  soon  after  disclosure 
as  possible. 

Thus,  the  fmal  rule  emphasizes  EPA's 
continuing  commitntent  to  provide 
notice  in  advance  of  discUwure 
whenever  possible.  However,  the  ride 
also  recognizes  that  providing  notice 
cannot  delay  Congress's  access  to 
information  needed  to  conduct  its 
business.  In  implementing  this  new 
provision.  EPA  intends  to  determine  for 
each  Congressional  request,  as  promptly 
as  possible,  wheth«'  the  requested 
information  includes  omfidential 
business  information.  As  soon  as  such  a 
determination  is  made.  EPA  normally 
would  provide  the  required  notice.  In 
most  cases.  EPA  believes  that  such 
notice  can  be  given  in  advance  of 
disclosure,  but  not  always  ten  days  in 
advance. 

In  the  Preamble  to  the  August  IS.  1985. 
proposed  rule.  EPA  stated  that  it  also 
had  considered  eliminating  any  notice 
requirement  entirely  and  solicited 
comment  on  this  alternative.  EPA  has 
concluded  that  there  may  be  instances 
in  which  no  notice  to  affected 
businesses  should  be  provided,  for 
example,  where  a  committee's 
investigation  could  be  adversely 
affected  by  EPA's  notifying  a  business 
of  disclosure  of  its  information  to  the 
committee.  Accordingly,  the  final  rule 
provides  that  EPA  will  provide  no  notice 
when  Congress  so  requests. 

Changes  to  the  Spedal  Rules  of  Subpart 
B 

Sections  2.301  through  2.311  (as 
proposed)  of  40  CFR  Part  2.  Subpart  a 
set  forth  special  rules  for  handling 
confidential  business  information 
obtained  under  specific  statutes 
administered  by  EPA.  The  special  rules 
modify,  replace  or  incorporate  the 
general  procedures  of  Subpart  B.  This 
final  rule  adds  new  sections  for  handling 
business  information  obtained  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  It 
also  updates  the  special  rules  to  reflect 
amendments  to  the  Clean  Air  Act  and 
the  Solid  Waste  Disposal  Act. 

Several  changes  have  been  made  in 
the  special  rules  since  the  proposed  rule: 

Section  2.301  of  the  regulations 
governs  certain  information  obtained 
under  the  Clean  Air  Act.  Section 
2.361(b)(4)  of  the  proposed  rule  has  been 
amended  in  the  final  rule  to  make  clear 
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that  it  covers  not  only  information  that 
was  but  also  information  that  could 
have  been  obtained  under  section  206(c) 
of  the  Act. 

Section  2.305  of  the  regulations 
governs  certain  information  obtained 
under  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  Section 
2.305(h)(4)  of  the  proposed  rule  has  been 
amended  to  add  state  and  local 
government  agencies  to  the  parties  who 
must  be  informed  that  information 
furnished  to  them  under  section  2.305(h) 
may  be  entitled  to  confidential 
treatment  and  that  they  and  their 
employees  may  be  subject  to  the 
penalties  in  section  3001(b)(3)(B), 
3007(b)(2).  or  9005(b)(1)  of  RCRA  for 
wrongful  disclosure  of  such  information. 

Section  2.310  governs  certain 
information  obtained  under  CERCLA. 
Subsection  (a)  has  been  modified  in  the 
final  rule  to  clarify  the  definition  of 
"proceeding"  to  include  any 
"administrative  determination"  made 
under  section  104  of  the  Act,  rather  than 
any  "action"  taken  under  that  section  in 
response  to  the  release  or  threat  of 
release  of  a  hazardous  substance.  As 
discussed  further  under  Comment  2, 
below,  this  change  more  accurately 
reflects  what  EPA  believes  is  meant  by 
the  term  proceeding  as  used  in  section 
104.  Subsection  (b)  of  i  2.310  of  the 
proposal  also  has  been  revised  in  the 
fmal  rule  to  make  the  section  applicable 
to  information  obtained  under  any 
provision  of  section  104  of  the  statute, 
not  just  imder  section  104(e)(1).  The 
disclosure  provisions  of  section  104(e)(1) 
of  CERCLA  apply  not  only  to 
information  obtained  under  that 
subsection  but  to  information  obtained 
under  any  other  part  of  section  104  as 
well.  In  addition,  $  2.310(h)(4)  has  been 
added  since  the  proposal.  The  section 
provides  for  notice  to  contractors, 
subcontractors,  and  state  and  local 
government  agencies  that  information 
furnished  them  under  §  2.310(h)  may  be 
entitled  to  confidential  treatment  and 
that  they  and  their  employees  may  be 
subject  to  the  penalties  in  section 
104(e)(2)(B)  of  CERCLA  for  wrongful 
disclosure  of  confidential  business 
information. 

Summary  of  Comments  and  Responses 
to  Conunents 

1.  Comments  on  §  2.209(b) 

Five  commenters  addressed  the 
proposal  to  modify  %  2.209(b),  which 
governs  disclosure  of  confidential 
business  information  to  Congress 
(including  the  General  Accounting 
Office),  to  provide  that  notice  in 
advance  of  such  disclosure  would  be 


discretionary.  Some  of  these 
conmienters  also  addressed  the 
alternative  of  eliminating  the  notice 
requirement  entirely  with  respect  to 
such  disclosures. 

Most  of  the  commenters  opposed  the 
removal  of  the  requirement  of  ten  days' 
advance  notice  and  recommended  that 
such  notice  not  be  left  to  the  discretion 
of  EPA  oHices  responding  to 
Congressional  requests.  They  expressed 
the  view  that  advance  notice  is  needed 
to  allow  affected  businesses  an 
opportunity  to  spot  errors  or  work  out 
procedures  for  handling  the  requested 
information.  Oiir  commenter  expressed 
the  view  that  disclosure  without  such 
notice  would  be  unconstitutional. 

A  comment  from  a  House 
subcommittee  chairman  recommended 
that  notice  be  eliminated  entirely 
because  in  some  instances  a 
Congressional  investigation  could  be 
adversely  affected  by  such  notice  or  that 
notice  be  given  only  with  permission  of 
the  requesting  Congressional  conounittee. 
The  commenter  expressed  the  view  that 
notice  should  not  be  given  prior  to 
disclosure  because  this  might  interfere 
with  the  process  of  providing  the 
information.  The  commenter  also  stated 
the  view  that  in  any  event  the  final  rule 
should  be  written  so  as  not  to  delay 
disclosure  of  requested  information. 

Response 

As  discussed  above.  EPA  has  changed 
the  final  rule  to  provide  for  as  much 
advance  notice  as  possible  of  disclosure 
of  confidential  business  information  to 
Congress,  to  the  extent  that  such  notice 
does  not  delay  responding  to 
Congressional  requests  beyond  any  date 
by  which  a  response  is  due. 

EPA  believes  this  change  will  meet 
most  of  the  concerns  expressed  by 
commenters  regarding  the  proposed  rule, 
as  advance  notice  is  no  longer  left  to  the 
discretion  of  individual  EPA  offices. 
Instead,  under  the  new  provision.  EPA 
expects  that  in  most  cases  businesses 
will  receive  advance  notice  of 
disclosures  of  their  confidential 
business  information  to  Congress, 
though  not  ncessarily  ten  days'  advance 
notice. 

The  rule  provides  flexibility  which 
allows  EPA  to  respond  to  a 
Congressional  request  on  time  and  still 
provide  notice  of  such  disclosures.  At 
the  same  time,  the  rule  protects 
legitimate  Congressional  interests  by 
providing  thsrt  no  notice  of  disclosure 
will  be  given  if  the  Congress  so  requests 
in  specific  instances. 

2.  Comment  on  §  2.310(a) 

One  commenter  questioned  the 
definition  of  "proceeding"  in  S  2.310(a) 


of  the  special  rules  governing  disclosure 
of  business  information  under  CERCLA. 
The  commenter  expressed  the  view  that 
the  definition  is  too  broad  because  it 
includes  "any  action  taken  by  EPA  in 
response  to  the  release  or  threat  of  a 
release  of  a  hazardous  substance"  and 
because  "proceeding"  is  not  given  this 
meaning  in  connection  with  any  other 
statute. 

Response 

EPA  has  changed  the  definition  of 
"proceeding"  in  this  section  of  the 
special  rules  to  include  "any 
administrative  determination  made 
under  section  104"  of  CERCLA,  rather 
than  "any  action  taken  by  EPA  in 
response  to  the  release  or  threat  of 
release  of  a  hazardous  substance."  EPA 
believes  this  description  better  reflects 
the  administrative  process  under  section 
104  that  Congress  meant  to  be 
encompassed  by  the  term  "proceeding" 
as  used  in  that  section  of  the  Act. 

CERCLA  gives  EPA  authority  to 
respond  to  the  release  or  threat  of 
release  into  the  environment  of 
hazardous  substances.  This  authority 
may  be  exercised  under  section  106  of 
CERCLA  by  issuing  administrative 
orders  or  pursuing  judicial  relief.  The 
definition  of  proceeding  in  the  final  rule 
would  encompass  actions  under  section 
106  of  CERCLA.  EPA's  authority  may 
also  be  exercised  under  section  104 
through  response  actions.  There  is  no 
basis  for  distinguishing  between  such 
actions  under  sections  106  and  104  for 
purposes  of  defining  what  constitutes  a 
proceeding  in  connection  with  which 
relevent  confidential  business 
information  may  be  released.  The 
changed  language,  however,  describes 
more  accurately  than  did  the  proposal 
language  the  administrative  decision- 
making process  that  constitutes  a 
proceeding  under  section  104. 

EPA  may  need  to  disclose  business 
information  in  a  variety  of 
circumstances  under  CERCLA.  Most 
frequently  the  administrative 
determinations  under  section  104  that 
would  fall  within  the  definition  of 
proceeding  are  lead  agency 
determinations  under  the  National 
Contingency  Plan.  40  CFR  Part  300. 
Subpart  F. 

While  EPA  has  clarified  its  definition 
of  the  term  proceeding,  the  Agency 
nonetheless  holds  the  view  that  the  term 
"proceeding"  may  vary  from  statute  to 
statute,  depending  upon  the  types  of 
actions  that  may  be  taken  under  each 
statute.  To  require  the  definition  of 
proceeding  to  be  the  same  for  purposes 
of  CERCLA  as  it  is  for  every  other 
statute  would  ignore  the  important 
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diHerences  between  CERCLA's 
statutory  mandate  and  those  of  other 
environmental  laws.  If  Congress  has 
seen  fit  to  fashion  unique  remedies 
under  CERCLA,  then  those  remedies 
should  not  be  excluded  from  the 
definition  of  proceeding  because  of  their 
very  uniqueness.  Further,  in  authorizing 
disclosure  of  such  information  under 
section  104(e)  of  CERCLA  when  relevant 
in  proceedings  under  CERCLA.  Congress 
did  not  place  any  limitations  on  the 
types  of  proceedings  covered. 

In  any  event,  the  disclosure  oi 
confidential  business  information  when 
relevant  in  a  proceeding  under  CERCLA 
is  subject  to  the  procedural  safeguards 
of  §  2.310(g). 

3.  Comment  on  Subpart  B  Procedures  for 
Claiming  Confidentiality 

One  commenter  expressed  the  view 
that  Subpart  B  of  the  regulations  should 
have  been  amended  to  change  the  basic 
procedure  by  which  claims  of  business 
confidentiality  are  made  by  businesses 
and  evaluated  by  the  Agency.  The 
commenter  was  of  the  opinion  that  the 
current  regulations  encourage 
businesses  to  make  sweeping  claims 
which  may  not  be  valid. 

Response 

EPA  is  certainly  in  favor  of  doing 
everything  it  can  to  discourage 
submitters  of  business  information  from 
making  overly  broad  and  unsupportable 
claims  of  business  confldentiality.  EPA 
does  not  agree,  however,  that  its 
fundamental  procedures  for  making 
business  confidentiality  claims  and 
evaluating  those  claims  encourage  the 
making  of  overly  broad  claims. 
Therefore,  no  change  in  the  proposed 
regulations  has  been  made  in  response 
to  this  comment. 

4.  Comment  on  §  2.100(b)  -» 

One  commenter  expressed  the  opinion 
that  the  definition  of  "agency  record"  in 
§  2.100(b)  should  not  be  changed  to 
exclude  from  that  defmition  "personal 
notes  of  an  individual  not  made 
available  to  other  persons  in  the  agency 
and  not  filed  with  agency  records."  The 
commenter  beheved  that  to  do  so  would 
encourage  the  improper  shielding  of 
agency  records  from  release  under  the 
FOIA. 

Response 

EPA  has  changed  the  language  of 
proposed  S  2.100(b)  in  the  final  rule  so 
that  "personal  notes  of  an  individual  not 
made  available  to  other  persons  in  the 
agency  and  not  filed  with  agency 
records"  are  not  excluded  from  the 
definition  of  agency  records.  Under 
relevant  ca.se  law,  notes  written  by  an 


individual  may  be  personal  notes  not 
subject  to  the  FOLA.  However,  after 
considering  the  comment.  EPA  believes 
it  appropriate  for  the  agency  to  continue 
to  determine  on  a  case-by-case  basis 
whether  such  notes  are  agency  records 
or  whether  they  are  personal  records  not 
subject  to  the  FOIA,  rather  than 
excluding  them  by  category  from  the 
definition  of  agency  records.  At  the 
same  time,  since  handwritten  notes  are 
not  necessarily  always  agency  records, 
the  fmal  rule,  like  the  proposed  rule, 
deletes  "handwritten  notes"  from  the 
examples  of  informal  writings  which  are 
necessarily  agency  records. 

5,  Comment  on  §  2.107(a) 

A  commenter  stated  that  EPA  should 
not  amend  S  2.107(a]  to  clarify  that  the 
time  clock  for  responding  to  a 
misdirected  FOLA  request  does  not  start 
until  the  request  is  received  by  a  FOIA 
officer.  The  commenter  believed  that 
such  a  provision  would  remove  the 
incentive  of  EPA  employees  to  respond 
promptly  to  misdirected  requests. 

Response 

EPA  does  not  agree  with  the  comment. 
This  change  in  the  regulations  is 
intended  to  make  clear  what  is  already 
stated  in  S  2.107(a).  The  provision 
currently  states  that  EPA  cannot  assure 
a  timely  or  satisfactory  response  to 
requests  which  are  not  directed  to  a 
FOLA  officer.  The  change  in  this 
provision  recognizes  that  the  time  dock 
for  responding  to  a  FOLA  request  begins 
when  the  Agency  is  able  to  identify  a 
record  as  a  FOIA  request.  That  happens 
when  the  request  is  received  by  a  FOIA 
officer.  The  provision  still  includes  the 
requirement  that  EPA  employees  who 
receive  written  requests  for  records 
must  promptly  forward  those  requests  to 
the  appropriate  FOLA  officer.  There  is 
therefore  no  basis  for  believing  that 
misdirected  requests  will  not  continue  to 
be  handled  as  quickly  as  possible,  as 
directed  by  the  regulations. 

ft  Comment  on  §  2.111(c) 

One  commenter  expressed  the  opinion 
that  S  2.111(c)  should  not  be  amended  to 
provide  that  the  date  of  receipt  of  a 
FOIA  request  is  the  date  for  determining 
responsive  records.  The  commenter  was 
of  the  opinion  that  the  cut-off  date 
should  be  the  date  of  the  agency's 
response. 

Response 

EPA  disagrees.  Using  the  date  of 
receipt  as  the  date  for  determining 
responsive  records  gives  responding 
EPA  offices  a  clear  cut-off  date,  so  that 
a  search  for  records  can  be  performed 
and  completed  and  not  have  to  continue 


until  a  response  letter  is  signed,  which  is 
administratively  impractical  for  most 
offices.  A  responding  EPA  office  may 
still,  in  its  discretion,  use  a  later  cut-off 
date,  informing  the  requestor  of  this. 
Amending  S  2.111(c)  provides  clear 
notice  of  tbfcut-off  date  to  FOIA 
requestors,  who.  of  course,  may  file  a 
new  request  for  more  recent 
information.  j 

7.  Comment  on  §  2.111(d) 

One  commenter  objected  to  the 
amendment  to  |  2.111(d)  allowing  EPA 
to  transfer  responsibility  for  responding 
to  a  request  for  another  agency's  records 
to  that  agency.  The  commenter  felt  that 
this  would  allow  an  inappropriate 
extension  of  response  time. 

Response 

EPA  does  not  agree  with  the  comment. 
It  is  practical  and  appropriate  for  the 
Agency,  in  its  discretion,  to  be  able  to 
transfer  responsibility  for  answering  a 
FOIA  request  to  another  agency  which 
is  subject  to  the  FOLA  when  the  request 
is  for  records  of  that  agency.  This  should 
not  result  in  any  significant  delay  in 
response  time.  To  make  clear  that  EPA 
is  required  to  make  any  such  transfer 
without  undue  delay,  the  provision  has 
been  modified  to  state  that  in  such  cases 
the  responding  EPA  office  shall 
"promptly"  transfer  responsibility  for 
responding  to  the  other  agency. 

8.  Comment  on  §§  2.113  and  2. 114 

One  commenter  objected  to  EPA's 
proposal  to  amend  S§  2.113  and  2.114  to 
make  clear  that  initial  determinations 
that  a  record  is  not  known  to  exist 
cannot  be  appealed  to  the  Agency.  The 
commenter  believed  that  such  responses 
should  be  administratively  appealable. 

Response 

EPA  disagrees,  and.  as  explained 
above  under  "Changes  in  Subpart  A,"  is 
amending  the  final  rule  to  further  clarify 
that  such  responses  are  not  "denials" 
subject  to  Agency  appeal.  The 
regulations  previously  were  unclear  on 
this  point  If  an  initial  response  to  a 
FOLA  request  informs  the  requestor  that 
records  are  not  known  to  exist  there  is 
no  basis  on  which  the  Office  of  General 
Counsel,  the  EPA  office  which  decides 
FOIA  appeals,  can  make  a 
determination  on  whether  records  were 
properiy  or  improperly  withheld. 
Therefore,  the  final  rule  amends  the 
regulations  to  make  clear  that  a 
response  which  states  that  a  record  is 
not  known  to  exist  is  not  a  "deniaL" 
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9.  Comment  on  §  2.115(b) 

One  commenter  was  of  the  view  that 
EPA  should  not  amend  9  2.115(b)  to  do 
away  with  review  by  the  Assistant 
Administrator  for  External  Affairs  of 
initial  determinations  by  the  Office  of 
Inspector  General.  The  commenter  felt 
that  there  should  be  some  channel  of 
review  outside  the  Office  of  Inspector 
General  for  discretionary  denials  of 
FOIA  requests  made  by  that  office. 

Response 

EPA  disagrees  with  this  comment.  As 
stated  in  the  Preamble  to  the  August  15. 
1985,  proposed  rule,  exempting  the 
Office  of  Inspector  General  from  this 
review  preserves  the  independent 
operation  of  that  office  and  avoids  the 
possible  compromise  of  identities  of 
confidential  sources  or  premature 
disclosure  of  sensitive  audit  or 
investigative  information. 

10.  Comment  on  §  2. 120(a) 

One  commenter  was  of  the  opinion 
that  EPA's  charge  of  S.20  per  page  for 
copies  of  records  is  too  high  and  that 
EPA  should  provide  further  justification 
for  the  amount  of  increase  proposed  in 
its  search  fees  for  FOIA  records  in 
§  2.120(a). 

Response 

EPA  did  not  propose  to  increase  its 
copying  charge  in  the  proposed  rule.  The 
$.20  per  page  charge  has  been  in  effect 
since  1976  and  was  based  on  an 
estimate  of  actual  direct  cost  to  EPA. 
including  materials  and  labor.  The 
increase  in  cost  of  search  time  in  the 
proposed  rule  was  based  on  increases  in 
salary  which  have  taken  place  since 
1976.  The  new  charges  better  reflect  the 
per  hour  salary  of  government 
employees  at  lower  and  higher  GS- 
levels.  As  the  commenter  noted,  the 
proposed  rule  raises  the  amount  of  fees 
for  which  no  charge  will  be  made  to 
$25.00  from  the  present  $10.00.  The  final 
rule  retains  the  changes  in  search  fees 
which  were  made  in  S  2.120(a)  of  the 
proposed  rule. 

11.  Comment  on  §2.111 

One  commenter  was  of  the  opinion 
that  §  2.11.  which  sets  out  penalties  for 
wrongful  use  or  disclosure  of  business 
information,  should  state  that  wrongful 
disclosure  is  subject  to  tort  action. 

Response 

EPA  does  not  agree  that  the  section 
should  be  so  changed.  The  section  states 
those  actions  which  the  government 
may  take  to  discipline  or  prosecute 
employees  who  have  wrongfully 
disclosed  business  information.  The 
regulations  do  not  state  or  take  a 


position  as  to  possible  remedies  a 
business  may  have  against  such 
employees  or  the  government 

Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  submit  a  Regulatory  Impact 
Analysis  for  all  "major"  rules.  EPA  has 
determined  that  this  regulation  is  not  a 
major  rule  for  purposes  of  Executive 
Order  12291  because  it  will  not  have  an 
annual  net  effect  on  the  economy  of 
more  than  $100  million,  will  not  cause  a 
major  increase  in  costs  to  consumers  or 
others,  and  will  not  not  have  significant 
adverse  effects  on  competition, 
productivity,  investment,  employment, 
or  innovation.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required.  EPA 
has  based  all  administrative  decisions 
on  this  Hnal  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  the  rule.    ,  . 

Paperwork  Reduction  Act 

This  rule  does  not  come  under  the 
requirements  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq.. 
because  it  makes  no  independent 
request  or  requirement  to  collect 
information. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  changes  to  EPA's  procedures  will 
not  impose  additional  costs  for  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq..  is  not  required. 

List  of  SubjecU  in  40  CFR  Part  2 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Confidential  business  information. 

Dated:  December  6, 1985. 
Lee  M.  Tlioinas, 
Administrator. 

Therefore  EPA  amends  40  CFR  Part  2 
as  follows: 

1.  The  Authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552.  553;  sees.  114. 
206.  206.  301.  and  307  of  the  Clean  Air  Act  as 
amended,  42  U.S.C.  7414.  7525.  7542,  7601. 
7607:  sees.  308.  501  and  509(a)  of  the  Clean 
Wafer  Act  as  amended.  33  U.S.C.  1318, 1361, 
1369(a):  sec.  13  of  the  Noise  Control  Act  of 
1972,  42  U.S.C.  4912;  sees.  1445  and  1450  of 
the  Safe  Drinking  Wafer  Act.  42  U.S.C.  300H. 
300J-9;  sees.  2002.  3007.  and  9005  of  the  Solid 
Waste  Disposal  Act  as  amended.  42  U.S.C. 
6912.  6927,  6995;  sees.  8(c).  11.  and  14  of  Toxic 
Substances  Control  Act  15  U.S.C.  2807(e). 
2610,  2613:  sees.  10. 12.  and  25  of  Federal 
Insecticide.  Fungicide  and  Rodenficide  Act. 
as  amended.  7  U.S.C.  136h.  136j.  136v;  sec. 
408(f)  of  the  Federal  Food.  Drug  and  Cosmetic 


Act.  as  amended.  21  U.S.C.  34e(f):  sees.  104(f) 
and  106  of  the  Marine  Protection  Research 
and  Sanctuaries  Act  of  1972,  33  U.S.C.  1414(r). 
1418:  sec.  104  of  the  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act  of  1980.  42  U.S.C.  9604:  sec.  SD5 
of  the  Motor  Vehicle  Information  and  Cost 
Savings  Act  as  amended.  15  U.S.C.  2005. 

2.  The  Table  of  Sections  for  Part  2  is 
amended  by  revising  the  title  for  S  2.305 
and  adding  titles  for  §§  2.310  and  2.311 
to  read  as  follows: 

PART  2— PUBLIC  INFORMATION 


Subpart  B— Confidentiality  of  Business 
liifofination 


Sec. 

2.305    Special  rules  governing  certain 
information  obtained  under  the  Solid 
Waste  Disposal  Act  as  amended. 

***** 

2.310  Special  rules  governing  certain 
information  obtained  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability  -  ^ 
Act  of  1980. 

2.311  Special  rules  governing  certain 
information  obtained  under  the  Motor 
Vehicle  Information  and  Cost  Savings 

■  Act 

3.  Section  2.100  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§2.100    Deflnttions. 

***** 

(b)  "EPA  record"  or,  simply  "record" 
means  any  document,  writing, 
photograph,  sound  or  magnetic 
recording,  drawing,  or  other  similar 
thing  by  which  information  has  been 
preserved,  from  which  the  information 
can  be  retrieved  and  copied,  and  which 
is.  was,  or  is  alleged  to  be  possessed  by 
EPA.  It  may  include  copies  of  the 
records  of  other  Federal  agencies  (see 
S  2.111(d)).  The  term  includes  informal 
writings  (such  as  drafts  and  the  like), 
and  also  includes  information  preserved 
in  a  form  which  must  be  translated  or 
deciphered  by  machine  in  order  to  be 
intelligible  to  humans.  The  term  includes 
documents  and  the  like  which  were 
created  or  acquired  by  EPA.  its 
predecessors,  its  officers,  and  its 
employees  by  use  of  Government  funds 
or  in  the  course  of  transacting  official 
business.  However,  the  term  does  not 
include  materials  which  are  legally 
owned  by  an  EPA  officer  or  employee  in 
his  or  her  purely  personal  capacity.  Nor 
does  the  term  include  materials 
published  by  non-Federal  organizations 
which  are  readily  available  to  the 
public,  such  as  books,  journals,  and 
periodicals  available  through  reference 
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libraries,  even  if  such  materials  are  in 

EPA's  possession. 

«         «         *         «         * 

4.  Section  2.106  is  amended  by 
revising  paragraphs  (b)(3),  (b)(4),  (b)(6). 
(b)(7).  (b)(8).  and  (b)(9)  to  read  as 
follows: 

§  2.106    Where  requests  for  agency 
records  stiatl  be  filed. 

(b)--- 

(3)  Region  Iir(Delaware,  Maryland, 
Pennsylvania.  Virginia,  West  Virginia. 
District  of  Columbia):  U.S. 
Environmental  Protection  Agency. 
Freedom  of  Information  Officer,  841 
Chestnut  Street.  Philadelphia.  PA  19107. 

(4)  Region  IV  (Alabama,  Florida, 
Georgia.  Kentucky,  Mississippi.  North 
Carolina.  South  Carolina.  Tennessee): 
U.S.  Environmental  Protection  Agency. 
Freedom  of  Information  Officer.  345 
Courtland  Street.  N.E..  Atlanta.  GA 
30365. 

*         «      '   *         *         • 

(6)  Region  VI  (Arkansas.  Louisiana, 
New  Mexico.  Oklahoma.  Texas):  U.S. 
Environmental  Protection  Agency, 
Freedom  of  Information  Officer  (6M- 
MC).  1201  Elm  Street.  Dallas,  TX  75270. 

(7)  Region  VII  (Iowa.  Kansas, 
Missouri,  Nebra^a):  U.S.  Environmental 
Protection  Agency,  Freedom  of 
Information  Officer.  726  Minnesota 
Avenue,  Kansas  City.  KS  66101. 

(8)  Region  VIU  (Colorado.  Montana. 
North  Dakota,  South  Dakota,  Utah. 
Wyoming):  U.S.  Environmental 
Protection  Agency.  Freedom  of 
Information  Officer.  One  Denver  Place, 
999  18th  Street.  Suite  1300.  Denver,  CO 
80202-2413. 

(9)  Region  IX  (Arizona.  California. 
Hawaii,  Nevada,  American  Samoa, 
Guam,  Trust  Territory  of  Pacific 
Islands):  U.S.  Environmental  Protection 
Agency,  Freedom  of  Information  Officer. 
215  Fremont  Street,  San  Francisco,  CA 
94105. 

•  •  •  «  • 

5.  Section  2.107  is  amended  by         .     ' 
revising  paragraph  (a)  to  read  as 
follows:  ■  ■  ;•  ■ 

§  2.107    Misdirected  written  requests;  oral 
requests. 

(a)  EPA  cannot  assure  that  a  timely  or 
satisfactory  response  under  this  subpart 
will  be  given  to  written  requests  that  are 
addressed  to  EPA  offices,  officers,  or 
employees  other  than  the  Freedom  of 
Information  Officers  listed  in  §  2.106. 
Any  EPA  officer  or  employee  who 
receives  a  written  request  for  inspection 
or  disclosure  of  EPA  records  shall 
promptly  forward  a  copy  of  the  request 
to  the  appropriate  Freedom  of 
Information  Officer,  bv  the  fastest 


practicable  means,  and  shall,  if 
appropriate,  commence  action  under 
§  2.111.  For  purposes  of  S  2.112.  the  time 
allowed  with  respect  to  initial 
determinations  shall  be  computed  from 
the  day  on  which  the  appropriate 
Freedom  of  Information  Officer  receives 

the  request. 

«        •        •        •        *  - 

6.  Section  2.111  is  amended  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§2.111    Action  i>y  office  responsible  for 
responding  to  request 

«         *        *         •         * 

(c)  In  determining  which  records  are 
responsive  to  a  request,  the  EPA  office 
responding  shall  ordinarily  include 
those  records  within  the  Agency's 
possession  as  of  the  date  of  the 
Agency's  receipt  of  the  request. 

(d)  When  a  request  for  EPA  records 
encompasses  records  of  another  Federal 
agency,  the  EPA  office  shall  either  (1) 
Respond  to  the  request  after  consulting 
with  the  originating  agency  when 
appropriate  or  (2)  promptly  transfer 
responsibility  for  responding  to  the 
request  to  the  originating  agency 
provided  that  the  other  agency  is  subject 
to  the  FOIA.  Whenever  the  EPA  office 
refers  a  request  to  another  agency,  it 
shall  notify  the  requestor  of  the  referral. 

§2.112    (Amended] 

7.  Section  2.112  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

*        *        •         «        * 

(a)  Except  as  otherwise  provided  in 
this  section,  not  later  than  the  tenth 
working  day  after  the  date  of  receipt  by 
a  Freedom  of  Information  Office  of  a 
request  for  records,  the  EPA  office 
responsible  for  responding  to  the 
request  shall  issue  a  written 
determination  to  the  requestor  stating 
which  of  the  requested  records  will,  and 
which  will  not,  be  released  and  the 
reason  for  any  denial  of  a  request.  If  the 
records  are  not  known  to  exist  or  are 
not  in  EPA's  possession,  the  EPA  office 
shall  so  inform  the  requestor.  To  the 
extent  requested  records  which  are  in 
EPA's  possession  are  published  by  the 
Federal  government,  the  response  may 
inform  the  requestor  that  the  records  are 
available  for  inspection  and  where 
copies  can  be  obtained. 

•  «  *  *  • 

(d)  There  shall  be  excluded  from  the 
period  of  10  working  days  (or  any 
extension  thereof)  any  time  which 
elapses  between  the  date  that  a 
requestor  is  notified  by  EPA  under 
§  2.120  that  prepayment  or  assurance  of 
payment  of  fees  is  required,  and  the  date 
that  the  requestor  pays  (or  mttkes 


suitable  arrangements  to  pay)  such 
charges. 


§2.113    (Amended] 

8.  Section  2.113  is  amended  by 
removing  paragraphs  (a)(1).  (a)(2),  (a)(3). 
and  (a)(7)  and  redesignating  paragraphs 
(a)(4).  {a)(5).  and  (a)(8)  as  (a)(1).  (a)(2). 
and  (a)(3).  by  revising  paragraph  (b). 
and  by  removing  paragraph  (h)  as 
follows: 

§2.113    Initial  dentals  of  requesU. 

«  •  •  •  « 

(b)  The  Deputy  Administrator, 
Assistant  Administrators.  Regional 
Administrators,  the  General  Counsel, 
the  Inspector  General.  Associate 
Administrators,  and  heads  of 
headquarters  staff  offices  are  delegated 
the  authority  to  issue  initial 
determinations  This  authority  may  be 
redelegated:  provided,  that  the  authority 
to  issue  initial  denials  of  requests  for 
existing,  located  records  (other  than 
denials  based  solely  on  $  2.2D4(d)(1)) 
may  be  redelegated  only  to  persons 
occupying  positions  not  lower  than 
division  director  or  equivalent. 
ft        •        •        «        • 

9.  Section  2.114  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§2.114    Appeals  from  mwal  denials; 
manner  of  making. 

(a)  Any  person  whose  request  for  one 
or  more  existing,  located  EPA  records 
has  been  denied  in  whole  or  in  part  by 
an  initial  determination  may  appeal  that 
denial  by  addressing  a  written  appeal 
to  the  address  shown  in  §  2.106(a). 
ft        ft        ft        ft        « 

10.  Section  2.115  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§2.115 
made. 


Appeal  determlnatlone,  by  wtNMit 


(b)  Whenever  the  General  Counsel 
has  determined  under  paragraph  (aK3) 
of  this  section  that  a  record  is  exempt 
from  mandatory  disclosme  but  legally 
may  be  disclosed,  and  the  record  has 
not  been  disclosed  by  EPA  under  5 
U.S.C.  552.  the  matter  shall  be  referred 
to  the  Assistant  Administrator  for 
External  Affairs.  If  the  Assistant 
Administant  Administrator  determines 
that  the  public  interest  would  not  be 
served  by  disclosure,  a  determination 
denying  the  appeal  shall  be  issued  by 
the  General  Counsel.  If  the  Assistant 
Administrator  determines  that  the 
public  interest  would  be  served  by 
disclosure,  the  record  shall  be  disclosed 
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unless  the  Administrator  (upon  a  review 
of  the  matter  requested  by  the 
appropriate  Assistant  Administrator, 
Associate  Administrator,  Regional 
Administrator,  the  General  Counsel,  or 
the  head  of  a  headquarters  staff  office) 
determines  that  the  public  interest 
would  not  be  served  by  disclosure,  in 
which  case  the  General  Counsel  shall 
issue  a  determination  denying  the 
appeal.  This  review  by  the  Assistant 
Administrator  for  External  A^airs  shall 
not  apply  to  appeals  from  inital 
determinations  by  the  OfRce  of 
Inspector  General  to  deny  requests. 
•         •        *        *        • 

(d)  The  Assistant  Administrator  for 
External  Affairs  may  delegate  the 
authority  under  paragraph  (b)  of  this 
section  to  the  Deputy  Assistant 
Administrator  for  External  Affair*. 

11.  Section  2.120  is  revised  to  read  as 
follows: 

9  2.120    Fees;  payment;  waiver. 

(a)  Fee  schedule.  Fees  will  be  char^ged 
requestors  for  searching  for  and 
producing  requested  records  in 
accordance  with  the  following  schedule: 

(1)  Record  search  time  (EPA 
employees): 

(i)  Personnel  at  GS-8  and  below.  For 
each  y»  hour,  or  portion  thereof,  spent 
searching  for  a  requested  record,  $3.50. 

(ii)  Personnel  at  GS-9  and  above.  For 
each  Vt  hour,  or  portion  thereof,  spent 
searching  for  a  requested  record,  $7,00. 

(2)  Computer  programming  time  (EPA 
employees).  $8.50  per  half  hour. 

(3)  Reproduction  of  documents  (EPA 
employees)  (paper  copy  of  paper 
original),  $0.20  per  page. 

(4)  Other  costs  of  searching  for  or 
duplicating  records  (including  such 
items  as  computer  system  time; 
contractor  computer  programming  time; 
contractor  search  time;  contractor 
reproduction  costs;  reproduction  of 
photographs,  microfilms,  or  magnetic 
tape;  computer  printouts;  and 
transportation  of  records),  will  be  the 
actual  direct  cost  to  EPA. 

(5)  No  charge  shall  be  made — 

(i)  For  examination  and  evaluation  of 
records  which  have  been  located  and 
which  are  known  to  be  among  those 
requested; 

(ii)  For  the  cost  of  preparing  or 
reviewing  letters  of  response  to  a 
request  or  appeal: 

(iii)  If  the  total  fee  in  connection  with 
a  request  is  less  than  $25.00,  or  if  the 
costs  of  collecting  the  fee  would 
otherwise  exceed  the  amount  of  the  fee 
(however,  EPA  may  group  requests  by 
one  requestor  to  determine  the  total  fee); 

(iv)  For  responding  to  a  request  by  an 
individual  for  one  copy  of  a  record 


pertaining  to  the  individual  from  a 
Privacy  Act  system  of  records; 

(v)  For  furnishing  records  requested 
by  either  House  of  Congress,  or  by  a 
duly  authorized  committee  or 
subcommittee  of  Congress,  imless  the 
records  are  requested  for  the  benefit  of 
an  individual  Member  of  Congress  or  for 
a  constituent; 

(vi)  For  furnishing  records  requested 
by  and  for  the  ofHcial  use  of  other 
Federal  agencies;  or 

(vii)  For  furnishing  records  needed  by 
an  EPA  contractor,  subcontractor,  or 
grantee  to  perform  the  work  required  by 
the  EPA  contract  or  grant. 

(b)  Method  of  payment.  All  fees 
payments  shall  be  in  the  form  of  a  check 
or  money  ord^r  payable  to  the  *TJ.S. 
Environmental  Protection  Agency"  and 
shall  be  sent  (accompanied  by  a 
reference  to  the  pertinent  Request 
Identi^cation  Number(s])  to  the 
appropriate  Headquarters  or  Regional 
Office  lock  box  address  listed  below. 
Under  the  Debt  Collection  Act  of  1982 
(Pub.  L  97-365),  payment  (except  for 
prepasTmentl"  shall  be  due  within  thirty 
(30)  calendar  days  of  date  of  billing,  if 
payment  is  not  received  at  the  end  of 
thirty  calendar  days,  interest  and  a  late 
payment  handling  charge  will  be 
assessed.  In  addition,  under  this  Act  a 
penalty  charge  will  be  applied  on  any 
principal  amount  not  paid  within  ninety 
(90)  calendar  days  of  the  due  date  for 
payment. 

(1)  EPA — Washington  Headquarters. 
P.O.  Box  36G277M.  Pittsburgh,  PA 
15251: 

(2)  EPA— Region  1.  P.O.  Box  360197M. 
Pittsburgh.  PA  15251; 

(3)  EPA— Region  2,  P.O.  Box  360188M. 
Pittsburgh,  PA  15251: 

(4)  EPA— Region  3,  P.O.  Box  360515M, 
Pittsburgh.  PA  15251; 

(5)  EPA— Region  4.  P.O.  Box  100142, 
Atlanta,  GA  30384; 

(6)  EPA— Region  5,  P.O.  Box  70753. 
Chicago,  IL  60673; 

(7)  EPA— Region  6.  P.O.  Box  360582M. 
Pittsburgh.  PA  15251; 

(8)  EPA— Region  7,  P.O.  Box  380748M, 
Pittsburgh,  PA  15251: 

(9)  EPA— Region  8,  P.O.  Box  360e59M, 
Pittsburgh,  PA  15251: 

(10)  EPA— Region  9,  P.O.  Box  360863M. 
Pittsburgh.  PA  15251; 

(11)  EPA— Region  10,  P.O.  Box  380903M. 
Pittsburgh,  PA  15251. 

(c)  Prepayment  or  assurance  of 
payment.  If  an  EPA  office  determines  or 
estimates  that  the  unpaid  fees 
attributable  to  one  or  more  requests  by 
the  same  requestor  exceed  or  will 
exceed  $25.00,  that  office  need  not 
search  for,  duplicate  or  disclose  records 
in  response  to  any  request  by  the 


requestor  until  the  requestor  pays,  or 
makes  acceptable  arrangements  to  pay, 
the  total  amount  of  fees  due  (or 
estimated  to  become  due)  under  this 
section.  In  such  a  case,  the  EPA  office 
shall  promptly  inform  the  requestor  (by 
telephone,  if  practicable]  of  the  need  to 
make  payment  or  arrangements  to  pay. 
See  also  9  2.112(d). 

(d)  Reduction  or  waiver  of  fee.  The  fee 
chargeable  under  this  section  shall  be 
reduced  or  waived  by  EPA  if  the  Agency 
determines  that  a  waiver  or  reduction  of 
the  fee  is  in  the  public  interest  because 
fiuTiishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public.  Reduction  or  waiver  of 
fees  shall  be  considered  (but  need  not 
necessarily  be  granted)  in  connection 
with  each  request  from  a  representative 
of  the  press  or  other  communications 
medium,  or  &om  a  public  interest  group. 
A  request  for  reduction  or  waiver  of  fees 
shall  be  addressed  to  the  appropriate 
Freedom  of  Information  Officer  or  the 
EPA  office  which  is  responding  to  the 
request  for  records.  The  latter  office 
shall  initially  determine  whether  the  fee 
shall  be  reduced  or  waived,  and  shall  so 
inform  the  requestor.  This  initial 
determination  may  be  appealed  by  letter 
addressed  to  the  EPA  Freedom  of 
Information  Officer.  The  Assistant 
Administrator  for  External  Affairs  or.  if 
delegated  the  authority,  the  Deputy 
Assistant  Administrator  for  External 
Affairs,  shall  decide  such  appeals. 

(e)  The  EPA  Financial  Management 
Division  shall  maintain  a  record  of  all 
fees  charged  requestors  for  searching  for 
and  reproducing  requested  records 
under  this  section.  If  after  the  end  of  60 
calendar  days  from  the  date  on  which 
request  for  payment  was  made  the 
requestor  has  not  submitted  payment  to 
the  appropriate  EPA  billing  address  (as 
listed  in  {  2.120(b)),  the  Financial 
Management  Division  shall  place  the 
requestor's  name  on  a  delinquent  list 
which  is  sent  to  the  EPA  Freedom  of 
Information  Officer.  If  a  requestor 
whose  name  appears  on  the  delinquent 
list  makes  a  request  under  this  part,  the 
EPA  Freedom  of  Information  Officer 
shall  inform  the  requestor  that  EPA  will 
not  process  the  Request  until  the 
requestor  submits  payment  of  the 
overdue  fee  from  the  earlier  request. 
Any  request  made  by  an  individual  who 
specifies  an  affiliation  with  or 
representation  of  a  corporation, 
association,  law  firm,  or  other 
organization  shall  be  deemed  to  be  a 
request  by  the  corporation,  association, 
law  firm,  or  other  organization. 

If  an  organization  placed  on  the 
delinquent  list  can  show  that  the  person 
who  made  the  request  for  which 
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payment  was  overdue  did  not  make  the 
request  on  behalf  of  the  organization, 
the  organization  will  be  removed  from 
the  delinquent  list  but  the  name  of  the 
individual  shall  remain  on  the  list.  A 
requestor  shall  not  be  placed  on  the 
delinquent  list  if  a  request  for  a 
reduction  or  for  a  waiver  is  pending 
under  paragraph  (d)  of  this  section. 

12.  Section  2.202  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§2.202    AppNcablNty  of  subpart;  prtortty 
wtter*  proviskMis  conflict;  rtcords 
containing  more  than  on*  kind  of 
Infonnatioa 

•        *        •        •        • 

(b)  Various  statutes  (other  than  5 
U.S.C.  552)  under  which  EPA  operates 
contain  special  provisions  concerning 
the  entitlement  to  confidential  treatment 
of  information  gathered  under  such 
statutes.  Sections  2.301  through  2.311 
prescribe  rules  for  treatment  of  certain 
categories  of  business  information 
obtained  under  the  various  statutory 
provisions.  Paragraph  (b)  of  each  of 
those  sections  should  be  consulted  to 
determine  whether  any  of  those  sections 
applies  to  the  particular  information  in 
question. 

(c)  The  basic  rules  of  §S  2.201  through 
2.215  govern  except  to  the  extent  that 
they  are  modified  or  supplanted  by  the 
special  rules  of  S§  2.301  through  2.311.  In 
the  event  of  a  conflict  between  the 
provisions  of  the  basic  rules  and  those 
of  a  special  rule  which  is  applicable  to 
the  particular  information  in  question, 
the  provision  of  the  special  rule  shall 
govern. 

«         *         *        *        * 

§2.204    [AnMndMl] 

13.  Section  2.204  is  amended  by 
revising  paragraphs  (d)(l)(iii),  (e)(1),  and 
(e)(2),  redesignating  paragraphs  (f)  (8) 
and  (9)  as  (f)  (9)  and  (10)  respectively, 
and  adding  a  new  paragraph  (f)(8)  to 
read  as  follows:  S  2.204  Initial  action  by 
EPA  office. 

«  *  *  •  • 

(d)  *  *  * 
(1)  *  *  * 

(iii)  Refer  the  matter  to  the 
appropriate  EPA  legal  office,  furnishing 
the  information  required  by  paragraph 
(f)  of  this  section  after  the  time  has 
elapsed  for  receipt  of  comments  from 
the  affected  business. 
«        *        *        •        • 

(e)  *  *  * 

(1)  Whenever  required  by  paragraph 
(d)(1)  of  this  section,  the  EPA  office  shall 
promptly  furnish  each  business  a 
written  notice  stating  that  EPA  is 
determining  under  this  subpart  whether 
the  information  is  entitled  to 


confidential  treatment,  and  affording  the 
business  an  opportunity  to  comment. 
The  notice  shall  be  furnished  by 
certified  mail  (return  receipt  requested), 
by  personal  delivery,  or  by  other  means 
which  allows  verification  of  the  fact  and 
date  of  receipt.  The  notice  shall  state  the 
address  of  the  office  to  which  the 
business's  comments  shall  be  addressed 
(the  EPA  office  furnishing  the  notice, 
unless  the  General  Counsel  has  directed 
otherwise),  the  time  allowed  for 
comments,  and  the  method  for 
requesting  a  time  extension  under 
§  2.205(b)(2).  The  notice  shall  further 
state  that  EPA  will  construe  a  business's 
failure  to  furnish  timely  comments  as  a 
waiver  of  the  business's  claim. 

(2)  If  action  under  this  section  is 
occasioned  by  a  request  for  the 
information  under  5  U.S.C.  552.  the 
period  for  comments  shall  be  15  working 
days  after  the  date  of  the  business's 
receipt  of  the  written  notice.  In  other 
cases,  the  EPA  office  shall  establish  a 
reasonable  period  for  comments  (not 
less  than  15  working  days  after  the 
business's  receipt  of  the  written  notice). 
The  time  period  for  comments  shall  be 
considered  met  if  the  business's 
comments  are  postmarked  or  hand 
delivered  to  the  office  designated  in  the 
notice  by  the  date  specified.  In  all  cases, 
the  notice  shall  call  the  business's 
atteotion  to  the  provisions  of  §  2.205(b). 
•        *•**, 

(f)  *  *  • 

(8)  A  copy  of  the  business's  comments 
on  whether  the  information  is  entitled  to 
confidential  treatment;   ' 

***** 

14.  Section  2.205  is  amended  by 
revising  paragraphs  (b)(1),  (b)(4)  and 
(d)(1)  to  read  as  follows: 

§  2.205    Final  confldantiallty  detarmination 
by  EPA  iagal  offlca. 

*  *  *  *  « 

(b)  *  *  • 

(1)  Each  business  which  has  been 
furnished  the  notice  and  opportunity  to 
comment  prescribed  by  §  2.204(d)(1)  and 
§  2.204(e)  shall  furnish  its  comments  to 
the  office  specified  in  the  notice  in  time 
to  be  postmarked  or  hand  delivered  to 
that  office  not  later  than  the  date 
specified  in  the  notice  (or  the  date 
established  in  lieu  thereof  under  this 
section). 
***** 

(4)  If  a  business's  comments  have  not 
been  received  by  the  specified  EPA 
office  by  the  date  they  are  due 
(including  any  approved  extension),  that 
office  shall  promptly  inquire  whether  the 
business  has  complied  with  paragraph 
(b)(1)  of  this  section.  If  the  business  has 
complied  with  paragraph  (b)(1)  but  the 


comments  have  been  lost  in 
transmission,  duplicate  comments  shall 
be  requested. 

***** 

(d)  *  *  * 

(1)  If  the  EPA  legal  office  finds  that  a 
business  has  failed  to  furnish  comments 
under  paragraph  (b)  of  this  section  by 
the  specified  due  date,  it  shall  determine 
that  the  business  has  waived  its  claim. 
If.  after  application  of  the  preceding 
sentence,  no  claim  applies  to  the 
.information,  the  office  shall  determine 
that  the  information  is  not  entitled  to 
confidential  treatment  under  this 
subpart  and,  subject  to  §  2.210,  is 
available  to  the  public. 
***** 

15.  Section  2.209  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§2.209    DIaclosura  m  apadal 
drcumstancaa. 

***** 

(b)  Disclosure  to  Congress  or  the 
Comptroller  General. 

(1)  Upon  receipt  of  a  written  request 
by  the  S[>eaker  of  the  House.  President 
of  the  Senate,  chairman  of  a  conunittee 
or  subcommittee,  or  the  Comptroller 
General,  as  appropriate,  EPA  will 
disclose  business  information  to  either 
House  of  Congress,  to  a  committee  or 
subcommittee  of  Congress,  or  to  the 
Comptroller  General  unless  a  statute 
forbids  such  disclosure. 

(2)  If  the  request  is  for  business 
information  claimed  as  confidential  or 
determined  to  be  confidential  the  EPA 
office  processing  the  request  shall 
provide  notice  to  each  affected  business 
of  the  type  of  information  disclosed  and 
to  whom  it  is  disclosed.  Notice  shall  be 
given  at  least  ten  days  prior  to 
disclosure,  except  where  it  is  not 
possible  to  provide  notice  ten  days  in 
advance  of  any  date  established  by  the 
requesting  body  for  responding  to  the 
request.  Where  ten  days  advance  notice 
cannot  be  given,  as  much  advance 
notice  as  possible  shall  be  provided. 
Where  notice  cannot  be  given  before  the 
date  established  by  the  requesting  body 
for  responding  to  the  request,  notice 
shall  be  given  as  promptly  after 
disclosure  as  possible.  Such  notice  may 
be  given  by  notice  published  in  the 
Federal  Register  or  by  letter  sent  by 
certified  mail,  return  receipt  requested, 
or  telegram.  However,  if  the  requesting 
body  asks  in  writing  that  no  notice 
imder  this  subsection  be  given.  EPA  will 
give  no  notice. 

(3)  At  the  time  EPA  discloses  the 
business  information,  EPA  will  inform 
the  requesting  body  of  any  unresolved 
business  confidentiality  claim  known  to 


I 
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cover  the  information  and  of  any 
determination  under  this  subpart  that 
the  information  is  entitled  to 
confidential  treatment. 
«        ft        •        •        • 

16.  Section  2.211  is  amended  by 
revising  paragraph  (d]  to  read  as 
follows: 

§  2.2 1 1    Safeguarding  of  business 
ififonnaiion;  pefialty  for  wrongful 
disclosur*. 

•  *         •         •         * 

(d)  Each  contractor  or  subcontractor 
with  EPA,  and  each  employee  of  such 
contractor  or  subcontractor,  who  is 
furnished  business  information  by  EPA 
under  §§  2.301(h).  §  2.302(h),  ^304(h). 
2.305(h).  2.306(j).  2.307(h).  2.308(i).  or 
2.310(i)  shall  use  or  disclose  that 
information  only  as  permitted  by  the 
contract  or  subcontract  under  which  the 
information  was  furnished.  Contractors 
or  subcontractors  shall  take  steps  to 
properly  safeguard  business  information 
including  following  any  security 
procedures  for  handling  and 
safeguarding  business  information 
which  are  contained  in  any  manuals, 
procedures,  regulations,  or  guidelines 
provided  by  EPA.  Any  violation  of  this 
paragraph  shall  constitute  grounds  for 
suspension  or  debarment  of  the 
contractor  or  subcontractor  in  question. 
A  willful  violation  of  this  paragraph  may 
result  in  criminal  prosecution. 

17.  Section  2.301  is  amended  by 
revising  paragraphs  (b)(1)(i)(C)  and 
(b)(l)(ii).  redesignating  paragraphs  (b)(4) 
and  (b)(5)  as  (b)(5)  and  (b)(6), 
respectively,  adding  a  new  paragraph 
(b)(4),  and  revising  paragraph  (g)(2),  the 
first  sentence  of  paragraph  (g)(3),  and 
the  first  sentence  of  paragraph  (g)(4)  to 
read  as  follows: 

§  2.301    Special  rules  governing  certain 
information  obtained  under  the  Ctean  Air 
Act. 

•  •  •  *  « 

(b)  *  *  * 
(D*  •  • 

(i)  *   *   *  (C)  of  carrying  out  any 
provision  of  the  Act  (except  a  provision 
of  Part  11  of  the  Act  with  respect  to  a 
manufacturer  of  new  motor  vehicles  or 
new  motor  vehicle  engines); 

(ii)  Provided  or  obtained  under  section 
208  of  the  Act.  42  U.S.C.  7542.  for  the 
purpose  of  enabling  the  Administrator  to 
determine  whether  a  manufacturer  has 
acted  or  is  acting  in  compliance  with  the 
Act  and  regulations  under  the  Adt,  or 
provided  or  obtained  under  section 
206(c)  cf  the  Act,  42  U.S.C.  7525(c):  or 

•  •         •         *         * 

(4)  Information  wil!  be  considered  to 
have  been  provided  or  obtained  under 
section  206(c)  of  the  Act  if  it  was 


provided  in  response  to  a  request  by 
EPA  made  for  any  of  the  purposes 
stated  in  section  206(c).  or  if  its 
submission  could  have  been  required 
under  section  206(c)  regardless  of 
whether  section  206(c)  was  cited  as 
authority  for  any  request  for  the 
information,  whether  an  action  was 
brought  under  section  204  of  the  Act,  42 
U.S.C.  7523,  or  whether  the  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 
•        •        *         •        * 

(g)  *  *  * 

(2)  In  connection  with  any  proceeding 
other  than  a  proceeding  involving  a 
decision  by  a  presiding  officer  after  an 
evidentiary  or  adjudicatory  hearing, 
information  to  which  this  section  applies 
which  may  be  entitled  to  confidential 
treatment  may  be  made  available  to  the 
public  under  this  paragraph  (g)(2).  No 
information  shall  be  made  available  to 
the  public  under  this  paragraph  (g)(2) 
until  any  affected  business  has  been 
informed  that  EPA  is  considering 
making  the  information  available  to  the 
public  under  this  paragraph  (g)(2)  in 
connection  with  an  identified 
proceeding,  and  has  afforded  the 
business  a  reasonable  period  for 
comment  (such  notice  and  opportunity 
to  comment  may  be  afforded  in 
connection  with  the  notice  prescribed  by 
S  2.204(d)(1)  and  §  2.204(e)).  Information 
may  be  made  available  to  the  public 
under  this  paragraph  (g)(2)  only  if,  after 
consideration  of  any  timely  comments 
submitted  by  the  business,  the  General 
Counsel  determines  that  the  information 
is  relevant  to  the  subject  of  the 
proceeding  and  the  EPA  office 
conducting  the  proceeding  determines 
that  the  public  interest  would  be  ser\-ed 
by  making  the  information  available  to 
the  public.  Any  affected  business  shall 
be  given  at  least  5  days'  notice  by  the 
General  Counsel  prior  to  making  the 
information  available  to  the  public. 

(3)  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  information  to 
which  this  section  applies  which  may  be 
entitled  to  confidential  treatment  may 
be  made  available  to  the  public,  or  to 
one  or  more  parties  of  record  to  the 
proceeding,  upon  EPA's  initiative,  under 
this  paragraph  (g)(3).  *  *  * 

(4)  In  connection  with  any  proceeding 
involving  a  decision  by  a  presiding 
officer  after  an  evidentiary  or 
adjudicatory  hearing,  information  to 
which  this  section  appplies  may  be 
made  available  to  one  or  more  parties  of 
record  to  the  proceeding,  upon  request 


of  a  party,  under  this  paragraph 

(S)|4).   '    *    • 
***** 

16.  Section  2.305  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (g)(1).  and  (h)(1)  and 
adding  a  new  paragraph  (h)(4)  as 
follows: 

§  2.305    Special  rules  governing  certain 
information  obtained  under  the  Solid  Waste 
Disposal  Act,  as  amended. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Act"  means  the  Solid  Waste 
Disposal  Act,  as  amended,  including 
amendments  made  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  42  U.S.C.  6901  et  seq. 

(2)  "Person"  has  the  meaning  given  it 
in  section  1004(15)  of  the  Act,  42  U.S.C. 
6903(15). 

(3)  "Hazardous  waste"  has  the 
meaning  given  it  in  section  1004(5]  of  the 
Act,  42  U.S.C.  6903(5). 

(4)  "Proceeding"  means  any 
rulemaking,  adjudication,  or  licensing 
conducted  by  EPA  under  the  Act  or 
under  regulations  which  implement  the 
Act  including  the  issuance  of 
administrative  orders  and  the  approval 
or  disapproval  of  plans  (e.g.  closure 
plans)  submitted  by  persons  subject  to 
regulation  under  the  Act.  but  not 
including  determinations  under  this 
subpart. 

(b)  Applicability.  This  section  applies 
to  information  provided  to  or  obtained 
by  EPA  under  section  3001(b)(3)(B), 
3007,  or  9005  of  the  Act,  42  U.S.C 
6921(b)(3)(B).  6927,  or  6995.  Information 
will  be  considered  to  have  been 
provided  or  obtained  under  sections 
3001(b)(3)(B),  3007,  or  9005  of  the  Act  if  it 
was  provided  in  response  to  a  request 
from  EDA  made  for  any  of  the  purposes 
stated  in  the  Act  or  if  its 
submission  could  have  been  required 
under  those  provisions  of  the  Act 
regardless  of  whether  a  specific  section 
was  cited  as  the  authority  for  any 
request  for  the  information  or  whether 
the  information  was  provide  directly  to 
EPA  or  through  some  third  person. 
***** 

(g) —  Disclosure  of  io formation 
rvlevent  in  a  proceeding.  (1)  Under 
sections  3007(b)  and  9005(b)  of  the  Act 
(42  U.S.C.  6927(b)  and  6995(b)).  any 
information  to  which  this  section  applies 
may  be  disclosed  by  EPA  because  of  the 
relevance  of  the  information  in  a 
proceeding  under  the  Act, 
notwithstanding  the  fact  that  the 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Disclosure  of  information  to 
which  this  section  applies  because  of  its 


relevance  in  a  proceeding  shall  be  made 

only  in  accordance  with  this  paragraph 

(8). 

*        *        •        •        • 

(h)  Disclosure  to  authorized 
representatives.  (1)  Uhder  sections 
3001(b)(3)(B).  3007(b).  and  9005(b)  of  the 
Act  (42  U.S.C.  6921(b)(3)(B).  e927(b).  aifd 
6995(b)).  EPA  possesses  authority  to 
disclose  to  any  authorized 
representative  of  the  United  States  any 
information  to  which  this  section 
applies,  notwithstanding  the  fact  that 
the  information  might  otherwise  be 
entitled  to  confidential  treatment  under 
this  subpart.  Such  authority  may  be 
exercised  only  in  accordance  with 
paragraph  (h)(2)  or  (h)(3)  of  this  section. 
«        *        *        *        * 

(4)  At  the  time  any  information  is 
furnished  to  a  contractor,  subcontractor, 
or  state  or  local  government  agency 
under  this  paragraph(h).  the  EPA  oHice 
furnishing  the  information  to  the 
contractor,  subcontractor,  or  state  or 
local  government  agency  shall  notify  the 
contractor,  subcontractor,  or  state  or 
local  government  agency  that  the 
information  may  be  entitled  to 
confidential  treatment  and  that  any 
knowing  and  willful  disclosure  of  the 
information  may  subject  the  contractor, 
subcontractor,  or  state  or  local 
government  agency  and  its  employees  to 
penalties  in  section  3001(b)(3)(B). 
3007(b)(2).  or  9005(b)(1)  of  the  Act  (42 
U.S.C.  6921(b)(3)(B).  6927(b).  or  6995(b)). 

19.  By  adding  S  2.310  to  read  as 
follows: 

§  2.310    Special  rule*  governing  certain 
information  obtained  under  tt)e 
Comprehensive  Environmental  Response, 
Compensation,  and  Ual>Ulty  Act  of  1980. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Act"  means  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
42  U.S.C.  9601  et  seq. 

(2)  "Person"  has  the  meaning  given  it 
in  section  101(21)  of  the  Act.  42  U.S.C. 
9601(21). 

(3)  "Facility"  has  the  meaning  given  it 
in  section  101(9)  of  the  Act.  42  U.S.C. 
9601(9). 

(4)  "Hazardous  substance"  has  the 
meaning  given  it  in  section  101(14)  of  the 
Act.  42  U.S.C.  9601(14). 

(5)  "Release"  has  the  meaning  given  it 
in  section  101  (22)  of  the  Act,  42  U.S.C. 
9601(22). 

(6)  "Proceeding"  means  any 
rulemaking  or  adjudication  conducted 
by  EPA  under  the  Act  or  under 
regulations  which  implement  the  Act 
(including  the  issuance  of  administrative 
orders  under  section  106  of  the  Act),  or 


any  administrative  determination  made 
under  section  104  of  the  Act  but  not 
including  determinations  under  this 
subpart. 

(b)  Applicability:  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  section  104  of 
the  Act.  42  U.S.C.  9604.  by  or  from  any 
person  who  stores,  treats,  or  disposes  of 
hazardous  wastes;  or  where  necessary 
to  ascertain  facts  not  available  at  the 
facility  where  such  hazardous 
substances  are  located  by  or  from  any 
person  who  generates,  transports,  or 
othewise  handles  or  has  handled 
hazardous  substances.  Information  will 
be  considered  to  have  been  provided  or 
obtained  under  section  104  of  the  Act  if 
it  was  provided  in  response  to  a  request 
from  EPA  or  a  representative  of  EPA 
made  for  any  of  the  purposes  stated  in 
section  104.  or  if  its  submission  could 
have  been  required  under  section  104. 
regardless  of  whether  section  104  was 
cited  as  authority  for  any  request  for  the 
information  or  whether  Oie  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207  and 
§§  2.209  through  2.215  apply  without 
change  to  information  to  which  this 
section  applies. 

(d)  [Reserved] 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 
2.208  applies  without  change  to 
information  to  which  this  section 
applies:  however,  no  information  to 
which  this  section  applies  is  voluntarily 
submitted  information. 

(f)  [Reserved] 

(g)(1)  Under  section  104(e)(2)(A)  of  the 
•Act  (42  U.S.C.  9604(e)(2)(A)  any 
information  to  which  this  section  applies 
may  be  disclosed  by  EPA  because  of  the 
relevance  of  the  information  in  a 
proceeding  under  the  Act, 
nothwithstanding  the  fact  that  the' 
information  otherwise  might  be  entitled 
to  confidential  treatment  under  this 
subpart.  Disclosure  of  information  to 
which  this  section  applies  because  of  its 
relevance  in  a  proceeding  shall  be  made 
only  in  accordance  with  this  paragraph 

(8)- 

(2)  The  provisions  of  S  2.301(g)(2)  are 

to  be  used  as  paragraph  (g)(2)  of  this 
section. 

(3)  The  provisions  of  S  2.301(g)(3)  are 
to  be  used  as  paragraph  (g)(3)  of  this 
section. 

(4)  The  provisions  of  §  2.301(g)(4)  are 
to  be  used  as  paragraph  (g)(3)  of  this 
section. 

(h)  Disclosure  to  authorized 
representatives.  (1)  Under  section 
104(e)(2)  of  the  Act  (42  U.S.C.  9604(e)(2)). 
EPA  possesses  authority  to  disclose  to 
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any  authorized  representative  of  the 
United  States  any  information  to  which 
this  section  applies,  notwithstanding  the 
fact  that  the  information  might 
otherwise  be  entitled  to  confidential 
treatment  under  this  subpart.  Such 
authority  may  be  exercised  only  in 
accordance  %vith  paragraph  (hX2)  or 
(h)(3]  of  this  section. 

(2)  The  provisions  of  S  2.301(h)(2)  are 
to  be  used  as  paragraph  (h)(2)  of  this 
section. 

(3)  The  provisions  of  %  2.301(h)(3)  are 
to  be  used  as  paragraph  (h)(3)  of  this 
section. 

(4)  At  the  time  any  information  is 
furnished  to  a  contractor,  subcontractor, 
or  state  or  local  government  agency 
under  this  paragraph  (h).  the  EPA  office 
furnishing  the  information  to  the 
contractor,  subcontractor,  or  state  or 
local  government  agency  shall  notify  the 
contractor,  subcontractor,  or  state  or 
local  government  agency  that  the 
information  may  be  entitled  to 
confidential  treatment  and  that  any 
knowing  and  willful  disclosure  of  Ute 
information  may  subject  the  contractor, 
subcontractor,  or  state  or  local 
government  agency  and  its  employees  to 
penalties  in  sedtion  104(e)(2)(B)  of  the 
Act  (42  U.S.C.  §  9604(e)(2)(B)). 

20.  By  adding  §  2.311  to  read  as 
follows: 

§  2.31 1    Special  rules  governing  certain 
information  obtained  under  ttte  Motor 
Vehicle  Information  and  Cost  Savings  Act 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  "Act"  means  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as. 
amended.  15  U.S.C.  1901  et  seq. 

(2)  "Average  fuel  economy"  has  the 
meaning  given  ^t  in  section  501(4)  of  the 
Act.  15  U.S.C.  2001(4). 

(3)  "Fuel  economy"  has  the  meaning 
given  it  in  section  501(6)  of  the  Act,  15 
U.S.C.  2001(6). 

(4)  "Fuel  economy  data"  means  any 
measurement  or  calculation  of  fuel 
economy  for  any  model  type  and 
average  fuel  economy  of  a  manufacturer 
under  section  503(d)  of  the  Act,  15  U.S.C. 
2003(d). 

(5)  "Manufacturer"  has  the  meaning 
given  it  in  section  501(9)  of  the  Act,  15 
U.S.C.  2001(9). 

(6)  "Model  type"  has  the  meaning 
given  it  in  section  501(11)  of  the  Act.  15 
U.S.C.  2001(11). 

(b)  Applicability.  This  section  applies 
only  to  information  provided  to  or 
obtained  by  EPA  under  Title  V.  Part  A 
of  the  Act,  15  U.S.C.  2001  through  2012. 
Information  will  be  considered  to  have 
been  provided  or  obtained  under  Title 
V,  Part  A  of  the  Act  if  it  was  provided  in 
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response  to  a  request  from  EPA  made 
for  any  purpose  stated  in  Title  V,  Part  A, 
or  if  its  submission  could  have  been 
required  under  Title  V  Part  A,  regardless 
of  whether  Title  V  Part  A  was  cited  as 
the  authority  for  any  request  for 
information  or  whether  the  information 
was  provided  directly  to  EPA  or  through 
some  third  person. 

(c)  Basic  rules  which  apply  without 
change.  Sections  2.201  through  2.207  and 
§§  2.209  through  2.215  apply  without 
change  to  information  to  which  this 
section  applies. 

(d) (Reserved) 

(e)  Substantive  criteria  for  use  in 
confidentiality  determinations.  Section 


2.208  applies  without  change  to 
information  to  which  this  section 
applies,  except  that  information  this  is 
fuel  economy  data  is  not  eligible  for 
confidential  treatment.  No  information 
to  which  this  section  applies  is 
voluntarily  submitted  information. 
^  (f)  IReservedJ 

(g)  Disclosure  of  information  relevant 
to  a  proceeding. 

(1)  Under  section  505(d)|l)  of  the  Act. 
any  information  to  which  this  section 
applies  may  be  released  by  EPA 
because  of  the  relevance  of  the 
information  to  a  proceeding  under  Title 
V,  Part  A  of  the  Act,  notwithstanding 
the  fact  that  the  information  otherwise 


might  be  entitled  to  confidential 
treatment  under  this  subpart.  Release  of 
information  to  which  this  section  applies 
because  of  its  relevance  to  a  proceeding 
shall  be  made  only  in  accordance  with 
this  paragraph  (g). 

^(2)  The  provisions  of  §  2.301(g)(2)  are 
to  be  used  as  paragraph  (g)(2)  of  this 
section. 

(3)  The  provisions  of  $  2.301(g)(3)  are 
to  be  used  as  paragraph  (g)(3)  of  this 
section. 

(4)  The  provisions  of  §  2.301(g)(4)  are 
to  be  used  as  paragraph  (g)(3)  of  this 
section. 
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..50264.  51508 
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563 49345 

564 49524 

Proposed  RutM: 

205 50623 

207 50606 

226. 50794 

556 49937 

571 49940 

606. 51 540 

615 50798 

13CFR 

120 49832 

14CFR 

11 51188,  51332 

39 4934»-49351,  49832. 

49833. 49923.  50609. 
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73 5061 1 

91 51 188,  51 193 

93 50264 

95 49674 

97 50161 

198„ 51332 
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1 50624 

27 50624 

29 50624 

39 49858,  49944,  49945, 

50172,51259 

71 49704,  49902,  50173. 
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51547.51548 
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91 50588 
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129 50588 
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15CFR 

Proposed  RuIm: 

10 50177 

16CFR 

4 50779 

13 49834.  49835,  50781 

305 49679 

455 50162 

1500 51514 

1510 51514 

1 700 51514 

Proposad  Rutes: 

13 50800,  51398 

444 501 78 

1500 , 50918 

17CFH 

1 51385 

16 51385 

200 „ 50286 

210 49529 

229 49529 

239 49529 

250 5061 1 

259 5061 1 

276 49835 

Proposed  Rules: 

1 49859 

166 50605 
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..49354.  49705 

18CFR 
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32 

..49679,51240 
49924 

33 
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49924 

35 
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45 
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49924 
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404 

It 

.50068,  50118 

416 
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601 
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51002 

700 
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49373 
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41 

49705 
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357 4941 2 
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54 49927 
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828 49688 

880 49688 


Propoeed  Rules: 
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110 49843 

117 49550,  50163,  51246 

165 49844.50164 
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66 50179 

1 1 7 50808 

166. 49661 ,  50808 

167 49861 ,  50925 
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36CFR 

1258 _ 50904 

Proposed  RuIm: 

800! 51437 

1254 51414 

37  CFR 

304 49551 

38  CFR 

3 50615 

Propoeed  Rules: 

19 50632 

21 50632-50642 

39  CFR 

10 49387,  49689.  50905 

1 1 1 49689 

40  CFR 

2 51654 

52 49389.  50906.  50908, 
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81 _ 51251 

1 80 „ 49690 

261 50789 
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306 ! ..„ 51 205 

712 50910 

716 50910 

Propoeed  Rules: 

52 51262 

60 49442 

81 51416 

86 „ 51 559 

1 22 _ 49904 

1 24 _ _ „ 49904 

1 25 49904 

141 » 49423 

166 „ 50643 

180 „ 49705,  50643 

261 51264 

264 51264 

265 51264 

271... 49561,  49947.  49949 

799 49863 

41  CFR 

101-40 49551.49845 

42  CFR 

52a 49692 

75 50710 

405 50165 

412 49930 

432 49389 

433 49389 

Propoeed  Rules: 

405 51418 
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43CFR 

2740 50298 

2910 50298 

4100 51522 

Public  Land  OrdwK 
6610  (Corrected  by 

6611) 50165 

6611 50165 

yropo— dRul— ; 

431 49563 

44CFR 

64 49390.  5061 7 

65 50789.  50790 

67 50791 

205 50618 

PropoMd  RuIm: 

67 49951.50810 

205 49959 

4SCFR 

96 49552 

305 49392 

46CFR 

308 :.........: 50165 

309 50165 

PrepoMdRulM: 

38 49563 

151 49563 

572 51418 

47  cm 

1 51522 

22 50167.  51522 

31 50910 

43..„ 50910 

68 49930 

69 50910 

73 49392.  49553.  50916. 

51528 

87 49554 

97 49555 

PropoMdRulM: 

Ch.  1 50316 

2 51 420 

21 51 420 

22. 501 81 

43 49423 

64 5018? 
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73 49426-49428.  49565. 

49566,  49707.  49863,  50329, 

5 1 265-5 1 269,  5 1 432-5 1 434 . 

51560-51562.51564 

74 51420 

78 „ 51 420 

94 51 420 

48CFR 

513 51394 

514 50169 

536 501 70 

552 501 70 

553 51394 

701 50301 

702 50301 

705 51395 

706 51395 

715 50301 

728 50301 

731 50301 

732 50301 

737 50301 

750 50301 


752 50301 

753 50301 

PropoMd  Rule*: 

Ch.  5 50502 

31 49662 

501 51 435 

504 51 435 

514 51435 

515 51435 

519 51435 

553 51 435 

5242 49819 

5252. 49819 

5350 49708 

49CFR 

90 49930 

1 71 49393 

1 73... :...... 49849 

1 75 49393 

212 50888 

21 7 50888 

218 50888 

21 9 50888 

225 50888 

391 49849 

PropOMd  fliita^ 

Ch.  X „...  51565 

171 49866 

1 73 49866 

1 77 49866 

1 78 49866 

180 _ 49866 

192 49429.  49575 

195 „ 49429 

1039 „ 49576 

50CFR 

17 .....50304.  50726.  50792. 

51251 

20 49695 

216 49696 

227 51 252 

611 49852 

652 49852.  49931.  51533 

663 50309 

671 49853.  50793.  51533 

675 49852 

PropoMd  RutoK 

14 49709 

17 49868.  49967.  49970. 

50646.51565 

18 49577 

20 49870 

80 ; 50185 

651 49582.  51 436 

652 51435 

655 501 86 

658... 50928 

663 49590.  51436 

LIST  OF  PUBLIC  LAWS 

Last  List  December  17.  1985 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  becon>e  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  nrtay  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 


Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  3918/Pub.  L.  99-181 

To  extend  until  December  18. 
1985,  the  application  of 
certain  tobacco  excise  taxes, 
trade  adjustment  assistance, 
certain  medicare 
reimbursement  provistons,  and 
borrowing  authority  under  the 
railroad  unemployment 
insurance  program.  (Dea  13. 
1985;  1  page)    Pnce:  $1.00. 
H.R.  3919/Pub.  L.  99-182 
To  extend  temporarily  ttie 
dairy  price  support  program 
and  certain  food  stamp 
program  provisions,  arid  for 
other  purposes.  (Dec.  13. 
1985:  1  page)    Price:  $1.00. 

SJ.  Res.  238/Pub.  L  99-183 

Relating  to  the  approval  and 
implementation  of  the 
proposed  agreement  for 
nuclear  cooperation  between 
the  United  States  and  the 
People's  Republic  of  China. 
(Dec.  16.  1965;  2  pages) 
Price:  $1.00. 
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For  information  on  briefings  in  Washington.  DC,'  see 
announcement  on  the  inside  cover  of  this  issue. 
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Administrative  Practice  and  Procedure 

Interior  Department 
Justice  Department 

Aliens 

Immigration  and  Naturalization  Service 

Anchorage  Grounds 

Coast  Guard 

Aviation  Safety 

Federal  Aviation  Administration 

Chemicals 

Environmental  Protection  Agency 

Commodity  Futures 

Commodity  Futiu^s  Trading  Commission 

Crop  Insurance 

Federal  Crop  Insurance  Corporation 

Endangered  and  Threatened  Species 

Fish  and  Wildlife  Service 
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Defense  Department 

General  Services  Administration 

National  Aeronautics  and  Space  Administration 

Grant  Programs— Hlousing  and  Community  Development 

Housing  and  Urban  Development  Department 

Hazardous  Substances 

Environmental  Protection  Agency 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

I 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  ate  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


Low  and  Moderate  Income  Housing 

Housing  and  Urban  Development  Department 
Marketing  Agreements 
Agricultural  Marketing  Service 

Mortgage  Insurance 

Housing  and  Urban  Development  Department    • 
National  Parks 
National  Park  Service 

Navigation  (Water) 

Coast  Guard 

Radio  Broadcasting 

Federal  Conununications  Commission 

Reporting  and  Recordkeeping  Requirements 

Securities  and  Exchange  Commission 

Sunshine  Act 

Occupational  Safety  and  Health  Review  Commission 
Trade  Practices 

Federal  Trade  Commission 

Waterways 

Saint  Lawrence  Seaway  Development  Corporation 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHa         The  Office  of  the  Federal  Register. 


WASHINGTON,  DC 

WHEN:  January  17:  at  9  am. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  wrill  be  no 
discussion  of  specific  agency  regulations. 


WHERE: 


RESERVATIONS: 


Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 

1100  L  Street  NW..  Washington,  DC 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS:  Additional  woritshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
,  cities.  Dates  and  locations  will  be 

announced  later. 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 
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ThcPrtsident 

PROCUUIATIONS 

51665     Wright  Brothers  Day  (Proc.  5422) 
Executive  Agencies 
Agency  for  International  Devetopment 

NOTICES 

Authority  delegations: 
51754        Mission  Directors  et  al. 

Agricultural  Marketing  Service 

RULES 

51667     Oranges  (navel)  grown  in  Arizona  and  California 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Federal 

Crop  Insurance  Corporation;  Forest  Service. 

NOTICES 

Cooperative  agreements: 
51724         Virginia  State  University  et  al.;  rural 

development  programs;  additional  funding 
51723     Privacy  Act;  computer  matching  programs 

Army  Department 

See  also  Engineers  Corps. 
NOTICES 
Meetings: 
51743        Command  and  General  Staff  College  Advisory 
Committee 


Coast  Guard 

PROPOSED  RUL£S 
Anchorage  regulations: 

Louisiana 
Vessel  traffic  management: 

Houston-Galveston  area;  vessel  traffic  service; 

establishment;  withdrawn 


51708 


51709 


51671 


51670 


51670 


51670 


Commerce  Department 

See  International  Trade  Administration:  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service. 

Commodity  Futures  Trading  Commission 

RULES 

Domestic  exchange — traded  commodity  options: 
Non-agricultural  options  contracts;  pilot  program 
expansion;  effective  date 

Consumer  Product  Safety  Commission 

RULES 

Export  of  noncomplying.  misbranded,  or  banned 
products;  policy  statement  and  interpretation; 
correction 
Flammable  fabrics: 

Clothing  textiles  and  vinyl  plastic  film; 

interpretaMons,  clarification  of  standards  and 

procedures;  correction 
Policy  or  interpretative  statements: 

Emergency  exemptions,  granting;  correction 


Defense  Department 

See  also  Army  Department;  Engineers  Corps. 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
51779         Alcoholic  beverage  costs 

51776  Company-furnished  automobiles 
51778         Executive  lobbying  costs 

51778         Professional  and  consultant  service  costs; 
litigating  appeals  against  Government 

51777  Social,  dining,  and  country  clubs,  costs  of 
membership 

51776         Unallowable  costs 

Energy  Department 

See  Federal  Energy  Regulatory  Commission. 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
51743         Orleans  Parish,  LA 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
51683         1,1,1-trichloroethane;  testing  requirements 
PROPOSED  RULES 
Toxic  substances: 
51794         Polyhalogenated  dibenzo-p-dioxins/ 
dibenzofurans;  testing  requirements 
NOTICES  — 

Meetings: 
51748         Agricultural  Pesticides  Negotiated  Rulemaking 
Farmworker  Protection  Standards  Advisory 
Committee 
Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

51667  Fokker 

51668  Standard  instrument  approach  procedures 

PROPOSED  RULES 

Aircraft  products  and  parts,  certification: 
51704        British  Aerospace;  automatic  takeoff  power 
control  system;  special  conditions 

Airworthiness  directives: 
51707         Israel  Aircraft  Industries,  Ltd. 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
51685         Indiana,  Kentucky  and  Tennessee 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

51712  Alabama 

51713  Colorado 

51715  Florida 

51716  Missouri 

51717  South  Carolina 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES  .    * 

Crop  insurance;  various  commodities: 
51687         Potatoes 
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Federal  Depostt  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under 
OMB  review 
Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Arkansas  Power  &  Light  Co.  et  al. 
Hearings,  etc.: 

ENSTAR  Corp. 

Midwestern  Gas  Transmission  Co. 

Sun  Gas  Transmission  Co.,  Inc.,  et  al. 
Natural  gas  certificate  filings: 

National  Fuel  Gas  Supply  Corp.  et  al. 

Federal  Higtiway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

San  Juan  County.  NM 
Meetings: 

Commercial  Motor  Vehicle  Safety  Regulatory 

Review  Panel 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  (2  documents) 

Complaints  filed:  ' 

West  Indian  Co.  Ltd.  et  al. 
Freight  forwarder  licenses: 

Larmex  International  Freight  Forwarders,  Inc..  et 

al. 
Investigations,  hearings,  petitions,  etc.: 

Interpool,  Ltd. 
Meetings;  Sunshine  Ant 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
Fairlawn  Plaza  Investments,  Inc. 

Electronic  fund  transfers: 
Large-dollar  wire  transfer  systems;  risk 
reduction;  policy  statement;  clarification 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Weyerhaeuser  Co.  et  aL 

Fine  Arts  Commission 

NOTICES 

Meetings 

Fisli  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Jesup's  milk-vetch 
NOTICES 
Environmental  statements;  availability,  etc.: 

Lead  shot  for  hunting  migratory  birds 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
51723         Tongass  National  Forest,  AK 
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51749 
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51751 
51772 


51750 
51749 


51670 
51739 

51718 
51752 


General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
51779        Alcoholic  beverage  costs 

51776  Company-furnished  automobiles 
51778        Executive  lobbying  costs 

51778         Professional  and  consultant  service  costs; 
litigating  appeals  against  Government 

51777  Social  dining,  and  country  clubs,  costs  of 
membership 

51776        Unallowable  costs 

Housing  and  UriMn  Development  Department 

RULES 

Community  development  block  grants: 
51675        Indian  tribes  and  Alaskan  native  villages; 
conflict  of  interests 
Low  income  housing: 
51677        Elderly  or  handicapped  housing;  interest  rate 

Mortgage  and  loan  insurance  programs: 
51673        FHA  single  family  mortgage  insurance;  use  of 
commitment  correspondents 
NOTICES 

51751  Agency  information  collection  activities  under 
OMB  review 

Environmental  statements;  availability,  etc.: 

51752  Costa  Mesa,  CA 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 
Aliens: 
51693        Proceedings  before  immigration  judges 

Information  Security  Oversight  Office 

RULES 
51826     National  security  information;  standard  forms 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  National  Park 
Service. 

PROPOSED  RULES 

Hearings  and  appeals  procedures: 
51711         Indian  probate  fees 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 

International  Trade  Administration 

NOTICES 

Antidumping: 

Cellular  mobile  telephones  and  subassemblies 

from  Japan 

Hydrogenerated  castor  oil  from  Brazil 

12-Hydroxystearic  acid  from  Brazil 
Countervailing  duties:.. 

Portland  hydraulic  cement  and  cement  clinker 

from  Mexico 
Meetings: 

Military  Critical  Technologies  List 

Implementation  Technical  Advisory  Committee 

Transportation  and  Related  Test  Equipment 

Technical  Advisory  Committee 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Chicago  &  North  Western  Transportation  Co.  et 
al. 
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51701 


51759 


51760 
51759 
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Justice  Department 

See  also  Immigration  and  Naturalization  Service. 

RULES 

Open  judicial  proceedings  authorizations;  policy 
NOTICES 

Pollution  control;  consent  judgments: 
Ben's  Truck  &  Equipment.  Inc.,  et  al. 
Cannelton  Industries,  Inc. 
Consolidated  Rail  Corp. . 
Fairchild  Republic  Co. 
Koch  Industries,  Inc. 
Middlesboro,  KY 
Youngstown.  OH 


Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals: 
51776        Cumulative  reports 


National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR); 
51779        Alcoholic  beverage  costs 

51776  Company-furnished  automobiles 
51778        Executive  lobbying  costs 

51778        Professional  and  consultant  service  costs; 
htigating  appeals  against  Government 

51777  Social,  dining,  and  country  clubs,  costs  of 
membership 

51776        Unallowable  costs 


National  Oceanic  and  Atmospheric 
Administration 

NOTICES 
Permits: 
51738        Marine  mammals  (3  documents) 


National  Parit  Service 

PROPOSED  RULES 

National  capital  parks: 
51782        CFR  Part  removal  and  incorporation  into  general 
and  special  regulations  of  the  National  Park 
system 


National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
51738         University  of  Missouri 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 
Nevada  and  Minnesota 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 

Environmental  statements;  availability,  etc.: 

Army  Department 

General  Public  Utilities  Nuclear  Corp. 
Meetings: 

Reactor  Safeguards  Advisory  Committee 


Occupatiortai  Safety  and  Health  Review 
Commission 

RULES 
51678     Sunshine  Act;  implementation  and  request  for 

comments 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  material^ 
51767        Inconsistency jj^ngs,  etc.;  Illinois:  spent  fuel 
shipments;  esrcnsion  of  time 

Saint  l^wrence  Seaway  Development 
Corporation 

PROPOSED  RULES 

51710     Tariff  of  tolls 


51671 


51673 


51761 
51762 
51773 


51764 


51765 

51765- 
51766 


51739 
51740 
51740 

51743 

51741 


51767 
51769 


51770 


Securities  and  Exchange  Commission 

RULES 

Financial  reporting;  significance  of  oral  guarantees; 

interpretation 

Investment  companies: 

Custody  of  assets  outside  U.S.;  exemptive  relief 

clarification;  correction 
NOTICES 

Applications,  etc.: 

Financiere  Credit  Suisse — ^First  Boston  et  al. 

IDS  Mutual,  Inc. 
Meetings;  Sunshine  Act 
Self-regulatory  organizations;  proposed  rule 
changes: 

Midwest  Securities  Trust  Co. 

State  Department 

NOTICES 

Meetings: 
International  Investment,  Technology,  and 
Development  Advisory  Committee 
International  Telegraph  and  Telephone 
Consultative  Committee  (2  documents) 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Hungary 

Korea 

Pakistan 
Export  visas  requirements;  certification,  etc.: 

Sri  Lanka 
Textile  consultation;  review  of  trade: 

Portugal  (2  documentsJL 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Research  and 
Special  Programs  Administration;  Saint  Lawrence 
Seaway  Development  Corporation. 

Treasury  Department 

NOTICES 

Notes,  Treasury: 
AD-1987 
P-1989 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under 

OMB  review 
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Veterans  Administration 

RULES 

Loan  guaranty: 
51681         Interest  rates 

NOTICES 

Meetings: 
51771         Readjustment  Problems  of  Vietnam  Veterans 
Advisory  Committee 


Separate  Parts  in  This  issue 

Part  11 
51776     Department  of  Defense;  General  Services 

Administration;  National  Aeronautics  and  Space 
Administration 

Part  lii 
51782     Department  of  the  Interior.  National  Park  Service 

Part  IV 
51794     Environmental  Protection  Agency 

PartV 
51826     Information  Security  Oversight  Office 

Part  VI 
51830     Office  of  Management  and  Budget 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  »— 

The  President 


Presidential  Documents 


Proclamation  5422  of  December  17,  1985 
Wright  Brothers  Day,  1965 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  the  time  the  first  human  being  glimpsed  the  first  bird,  the  dream  of  flight 
has  captivated  the  human  imagination.  The  great  Leonardo  da  Vinci  sketched 
elaborate  designs  for  flying  machines,  and  the  poet  Tennyson  had  a  vision  of 
the  heavens  filled  with  commerce  and  "argosies  of  magic  sails." 

But  it  was  not  until  early  in  this  century  that  the  remarkable  ingenuity  and 
dogged  determination  of  two  young  Americans  finally  made  that  dream  come 
true.  On  a  sandy  strip  of  the  North  Carolina  coast  on  the  morning  of  December 
17, 1903,  Orville  Wright,  then  32,  made  the  first  piloted  power-driven  flight  in  a 
heavier-than-air  vehicle.  He  did  it  in  a  750-pound  machine  designed  and  built 
by  him  and  his  older  brother,  Wilbur.  It  was  the  culmination  of  four  years  of 
intensive  research  by  the  two  inseparable  brothers  whose  talents  and  tem- 
perament complemented  each  other  perfectly. 

That  first  conquest  of  the  sky  lasted  only  12  seconds  and  took  Orville  only  120 
feet,  far  less  than  the  wingspan  of  today's  great  jets.  But  it  changed  forever  the 
course  of  human  history. 

The  lives  of  the  Wright  Brothers  reveal  a  quintessentially  American  success 
story.  Their  father  first  sparked  their  interest  in  flight  when  he  gave  them  a  toy 
helicopter  powered  by  rubber  bands.  Neither  of  these  boys  from  Dayton,  CMiio 
had  ever  attended  college.  Indeed,  although  they  were  bright  students,  neither 
ever  formally  graduated  from  high  school.  They  made  a  living  manufacturing 
bicycles,  but  all  their  spare  time  was  devoted  to  the  conquest  of  the  skies. 
Wilbur  read  everything  available  in  the  local  library  and  then  wrote  away  to 
the  Smithsonian  Institution  for  more. 

But  what  others  had  written  was  not  enough.  The  Wright  Brothers  experiment- 
ed for  years  with  kites  and  gliders.  They  took  detailed  notes  and  made  up 
tables  of  ratios.  To  master  the  challenge  of  controlling  their  craft,  they 
designed  and  built  their  own  wind  tunnel  and  tested  hundreds  of  different 
wing  designs  in  small  scale  models. 

For  all  its  historic  importance,  only  five  people  were  present  that  fateful 
morning  eight  days  before  Christmas  when  Orville  at  the  controls  of  his  12- 
horsepower  plane  took  off  into  a  27-miles-per-hour  wind  and  managed  to  stay 
aloft  12  seconds.  Later  that  day  with  Wilbur  piloting  it,  the  craft  covered  852 
feet  in  59  seconds. 

Three  years  after  that  first  flight  the  Wright  Brothers  were  awarded  U.S. 
Patent  No.  821,393.  They  continued  to  pioneer  developments  in  flight  for  as 
long  as  they  lived.  Wilbur  died  in  1912,  while  jealous  rivals  were  still 
contesting  their  claims  to  priority  and  just  before  the  rapid  development  of 
aviation.  But  Orville,  who  sold  the  Wright  company  in  1915,  served  for  many 
years  on  the  National  Advisory  Committee  for  Aeronautics  and  lived  to  see 
his  and  his  brother's  claim  fully  vindicated  and  universally  recognized.  Before 
he  died  in  1948  the  revolution  they  had  set  in  motion  was  moving  on  to  new 
achievements.  Jet  planes  had  broken  the  sound  barrier  and  Bill  Odum  had 
flown  around  the  world  in  just  over  73  hours. 
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That  revolution  continues,  and  America  has  stayed  on  its  cutting  edge.  This 
year  some  400  million  passengers  will  fly  some  334  million  miles,  and  almost 
66  percent  of  all  the  aircraft  they  will  fly  on  are  made  in  the  U.S.A.  America 
leads  in  space,  reaching  the  moon  and  beyond.  And  today  our  engineers  are 
working  on  aircraft  that  will  be  able  to  travel  coast  to  coast  in  12  minutes  and 
reach  any  point  on  the  globe  in  an  hour  and  a  half. 

Truly,  the  age  of  flight  is  still  young  and  its  greatest  achievements  are  yet  to 
come,  but  we  must  never  forget  those  two  extraordinary  young  men.  the 
Wright  Brothers.  Eighty-two  years  ago  they  tiuned  an  impossible  dream  into 
reality.  i 

To  commemorate  the  historic  achievement  of  the  Wright  Brothers,  the  Con- 
gress, by  joint  resolution^f  December  17, 1963  [77  Stat.  402;  38  U.S.C.  189),  has 
designated  the  seventeenth  day  of  December  of  each  year  as  Wright  Brothers 
Day  and  requested  the  President  to  issue  annually  a  proclamation  inviting  the 
people  of  the  United  States  to  observe  that  day  with  appropriate  ceremonies 
and  activities. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  17.  1985,  as  Wright  Brothers  Day. 
1985,  and  I  call  upon  the  people  of  this  Nation  and  local  and  national 
governmental  offlcials  to  observe  this  day  with  appropriate  ceremonies  and 
activities,  both  to  recall  the  accomplishments  of  the  Wright  Brothers  and  to 
provide  a  stimulus  to  aviation  in  this  country  and  throughout  the  world. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docuntents  havirig 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  Is 
published  under  SO  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 
7  CFR  Part  907 
(Navd  Orange  Reg.  618] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


summary:  Regulation  618  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  December  20- 
26, 1985.  Such  action  is  needed  to 
provide  for  the  orderly  marketing  of 
fresh  navel  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 
DATE:  Regulation  618  (S  907.918]  is 
effective  for  the  period  December  20-26, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle.  Chief.  Fruit  Branch, 
F&V.  AMS,  USDA.  Washington.  DC 
20250.  telephone:  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  The  Adminstrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  regulation  is  issued  under  Order 
No.  907.  as  amended  (7  CFR  Part  907). 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Mariceting  Agreement 
Act  of  1937,  as  amended  (7  US.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 


Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  poUcy  for  1965-86  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  December  10, 1985,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  speciBed  week.  The 
committee  reports  that  the  market  for 
fresh  navel  oranges  is  very  good.  The 
prorate  regulation  is  needed  to  continue 
providing  stability  in  the  market  and 
promote  orderly  marketing. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act.  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

Lis!  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders. 
Califomia,  Arizona,  Oranges  (navel). 

PART  907— (AMENDED] 

1.  The  authority  citation  for  7  CFR  907 
continues  to  read: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.618  is  added  to  read  as 
follows: 

§  907.618    Navel  Orange  Regulation  618. 

The  quantities  of  navel  oranges  grown 
in  Califomia  and  Arizona  which  may  be 
handled  during  the  period  December  20, 
1985,  through  December  26, 1985,  are 
established  as  follows: 

(a)  District  1:  700,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4;  Unlimited  cartons. 


Dated:  December  13. 1985. 
Thomas  R.  Clark, 

Acting  Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[PR  Doc.  85-30031  Filed  12-18-85;  8:45  am| 

BILLING  CODE  3410-OV-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  8S-NM-30-AO;  Amdt  39-519S) 

Airworthiness  Directives:  Fokker  B.V. 
Model  F27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  inspection  of  various  structural 
items  on  certain  Fokker  F27  series 
airplanes  and  modification  or  repair,  as 
necessary,  to  correct  certain  unsafe 
conditions  which  may  exist.  This  action 
is  necessary  to  ensure  the  structural 
integrity  of  the  landing  gear,  the  elevator 
trim  tab  control  bracket  and  supporting 
structure,  and  the  wing/fuselage  fittings. 
date:  Effective  January  26, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Manager,  Maintenance  and  Engineering, 
Fokker  B.V.,  Product  Support.  P.O.  Box 
7600, 11172J  Schiphol  Oost,  The 
Netherlands.  The  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  E.  Baldwin.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
2978.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  To  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
inspection  of  the  main  landing  gear  drag 
stay  tubes,  and  replacement  if  cracks 
are  found;  modification  of  the  elevator 
trim  tab,  the  elevator  control  bracket. 


BEST  COPY  AVAILABLE 
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and  the  supporting  rib  structure;  and 
inspection  and  modification  of  the  wing 
to  fuselage  attach  fittings  on  certain 
Fokker  Model  F27  airplanes,  was 
published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  May  3. 1985  (50  FR  18873). 
This  action  was  considered  necessary  to 
maintain  the  structural  integrity  of  the 
main  landing  gear,  the  elevator  trim  tab 
and  support  structure,  and  the  wing-to- 
fuselage  joint. 

The  comment  period  for  the  NPRM, 
which  ended  June  24, 1985,  afforded 
interested  persons  an  opportunity  to 
participate  in  making  the  rule. 

One  commenter,  an  operator  of 
Fokker  F27  airplanes,  pointed  out  that 
paragraph  C.  of  the  proposed  AD  would 
require  inspections  and  modiBcation  of 
the  wing-to-fuselage  attach  fitting  within 
180  days  after  the  effective  date  of  the 
AD;  however,  the  Fokker  Structural 
Inspection  E>rogram  (SIP)  does  not 
require  these  inspections  and 
modifications  until  an  airplane  has 
accumulated  45,000  landings.  The 
commenter  suggested  that  the  proposed 
AD  be  changed  to  require  these 
inspections  and  modifications  within 
180  days  after  the  effective  date  of  the 
AD  or  by  45,000  landings,  whichever 
occurs  later.  Upon  reconsideration  of  the 
available  data,  the  FAA  concurs  with 
this  suggestion  and  the  fmal  rule  has 
t)een  changed  accordingly.  The  FAA  has 
determined  that  this  change  will  not 
increase  the  burden  on  any  operator,  nor 
will  it  compromise  safety  of  flight. 

After  a  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  mentioned. 

Approximately  31  U.S.  registered 
airplanes  will  be  affected  by  this  AD; 
however,  not  every  airplane  will  be 
affected  by  each  of  the  requirements  of 
the  AD.  It  is  estimated  that  24  airplanes 
will  be  affected  by  the  requirements  of 
paragraph  A.,  which  will  require  3 
manhours  to  accomplish;  9  airplanes 
will  be  affected  by  the  requirements  of 
paragraph  B.,  which  will  require  40 
manhours  to  accomplish;  and  28 
airplanes  will  be  affected  by  the 
requirements  of  paragraph  C.  which  will 
require  295  manhours  to  accomplish  and 
$4,000  for  parts  for  each  airplane.  The 
average  labor  cost  will  be  $40  per 
manhour.  Based  on  these  Figures,  the 
total  cost  impact  to  U.S.  operators  will 
be  $460,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 


Procedures  (44  FR  11034;  February  28. 
1979)  and  it  is  further  certified  under,  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any. 
Fokker  Model  F27  series  airplanes  are 
operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

PART  3»-(AMENDED] 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

939.13    [AmwMtodl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  B.V.:  Applies  to  Model  F27  airplanes 
as  indicated  in  the  applicability 
statement  of  each  service  bulletin  listed 
below,  certified  in  any  category. 
Compliance  is  required  within  the  time 
interval  specined  in  each  of  the  following 
paragraphs,  unless  already 
accomplished: 

A.  To  prevent  collapse  of  the  main  landing 
gear,  within  120  days  after  the  effective  date 
of  this  AO,  inspect  the  drag  stay  tube  for 
cracks,  in  accordance  with  Fokker  Service 
Bulletin  F27/32-147  dated  September  1. 1961. 
and  replace  if  cracks  are  found. 

B.  To  prevent  damage  to  the  elevator  trim 
tab,  the  elevator  control  bracket  support  and 
the  elevator  control  bracket  supporting  rib 
structure,  modify  the  structure  in  accordance 
with  Fokker  Service  Bulletin  F27/55-31  dated 
May  31. 1965,  within  120  days  after  the 
effective  date  of  this  AD. 

C.  To  prevent  failure  of  the  wing/fuselage 
joint,  inspect  and  modify  the  joint  in 
accordance  with  Fokker  Service  Bulletin  F27/ 
57-54,  Revision  1,  dated  April  2, 1984,  within 
180  days  after  the  effective  date  of  this  AD  or 
prior  to  the  accumulation  of  45,000  landings, 
whichever  occurs  later. 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

B.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/ or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 


from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Manager,  Maintenance 
and  Engineering.  Fokker  B.V.,  Product 
Support,  P.O.  Box  7600. 11172J  Schiphol  Oost. 
The  Netherlands.  These  documents  may  be 
examined  at  the  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal  Way 
South.  Seattle.  Washington. 

This  amendment  becomes  effective  January 
26,1966. 

Issued  in  Seattle,  Washington,  on 
December  12. 1985. 
Wayne  J.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-29971  Filed  12-18-85:  8:45  am] 

BHJJMG  COOC  M10-13-II 


14  CFR  Part  97 

[Docket  No.  24866;  Amdt  No.  1310] 

Standard  instrument  Approach 
Procedures;  IMiscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

dates:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or    - 
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3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be  ' 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
I     Washington,  DC  20591;  or 
I        2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
I     FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFO-230).  Air 
Transportation  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new.  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  Thfe  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register  . 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendm^t  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 


separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs.  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anicipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  standard  instrument. 

Issued  in  Washington,  DC  on  December  13. 
1985. 

John  S.  Kern, 

Acting  Director  ofFlig/tt  Standards, 

Adoption  of  the  Amendment 
PART  97^AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 


Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134&  1354(a).  1421.  and 
1510:  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449. 
January  12. 1983:  and  14  CFR  11.49(b)(2)). 

997.23    [Amended] 

2.  By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 

S  97.27  NDB  .  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
S  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs,  identified  as  follows: 

.     .  Effective  13  March,  1966 

Denver,  CO— s4pleton  Intl,  ILS  RWY  35L. 
Amdt.  28        ^ 

.  .  .  Effective  13  February,  1988 

Rogers,  AR — Rogers  Muni  Arpt-Carter  Fid, 

VOR  RWY  1.  Amdt.  10 
Oakland,  CA— Metropolitan  Oakland  Intl 

ILS  RWY  29,  Amdt.  22 
Benton  Harbor,  MI — Ross  Field-Twin  Cities, 

VOR  RWY  9,  Amdt.  7 
Benton  Harbor,  MI — Ross  Field-Twin  Cities, 

VOR  RWY  27.  Amdt.  16 
Benton  Harbor,  Ml— Ross  Field-Twin  Cities. 

LOC  BC  RWY  9,  Amdt.  7 
Benton  Harbor,  MI — Ross  Field-Twin  Cities, 

NDB  RWY  27.  Amdt.  8 
Benton  Harbor.  Ml — Ross  Field-Twin  Cities, 

ILS  RWY  27.  Amdt.  5 
Cadillac,  Ml— Wexford  County,  NDB  RWY 

07,  Amdt.  10 
Cadillac.  MI— Wexfonl  County.  NDB  RWY 

25,  Amdt.  6 
Cadillac.  MI— Wexford  County,  MLS  RWY 

25.  Amdt.  1 
Cadillac,  MI— Wexford  County,  RNAV  RWY 

7,  Amdt.  5 
Cadillac,  MI— Wexford  County,  RNAV  RWY 

25,  Amdt.  4 
Menominee,  MI — Menominee-Marinette  Twin 

County,  VOR-A.  Orig. 
Menominee,  MI — Menominee-Marinette  Twin 

County,  VOR  RWY  18,  Amdt.  ft  Cancelled 
Columbus,  OH— Rickenbacker,  VOR  RWY 

23L,  Orig. 
Coshocton,  OH— Richard  Dowing,  RNAV 

RWY  22.  Orig. 
Dayton,  OH — Dayton  General  Arpt  South. 

LOC  RWY  20,  Amdt.  2 
Middletown,  OH— Hook  Field  Muni,  LOC 

RWY  23,  Amdt.  6 
Middletown,  OH— Hook  Field  Muni,  NDB-A, 

Amdt.  1 
Middletown.  OH— Hook  Field  Muni.  NDB 

RWY  23,  Amdt.  7 
McKinney,  TX— McKinney  Muni,  NDB  RWY 

17.  Amdt.  2 

LaCrosse.  WI— LaCrosse  Muni,  NDB  RWY 

18,  Amdt.  13 

LaCrosse,  WI— UCrosse  Muni,  ILS  RWY  18. 

Amdt.  3 
New  Richmond,  WI — New  Richmond  Muni, 

NDB  RWY  13,  Amdt.  2 
Pulaski,  WI— Carter,  VOR-A  AmdL  3 
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Sturgeon  Bay.  WI— Door  County  Cherryland. 

SDF  RWY  1.  Amdt.  2 
Strugeon  Bay.  WI — Door  County  Cherryland. 

NDB  RWY  1.  Amdt.  6 
Wausau.  WI— Wausau  Muni.  VOR-A.  Amdt. 

16 
Wausau.  WI— Wausau  Muni.  VOR/DME 

RWY  12.  Amdt.  2 

Effective  16  January.  1986 

Pontiac.  MI— Oakland-Ponliac,  VOR  RWY 

9R.  Amdt.  22 
Pontiac,  MI— Oakland-Pontiac,  VOR  RWY 

27L,  Amdt.  13 
Pontiac.  MI— Oakland-Pontiac  LOC  BC  RWY 

27U  Amdt.  6 
Pontiac,  MI— Oakland-Pontiac,  ILS  RWY  9R. 

Amdt.  10 
Winston  Salem.  NC— Smith  Reynolds.  NDB 

RWY  33,  Amdt.  22 
Winston  Salem.  NC— Smith  Reynolds.  ILS 

RWY  33.  Amdt.  23 
Williamsport.  PA — Williamsport-Lycoming 

County,  ILS  RWY  27,  Amdt.  16 

Effective  10  December.  1985 

Honolulu.  HI— Honolulu  Intl.  NDB  RWY  8L 

Amdt.  18 
Honolulu.  HI— Honolulu  Intl.  ILS  RWY  BL. 

Amdt.  20 

Effective  27  November.  1985 

Santa  Ana,  CA — John  Wayne  Airport-Orange 
County.  VOR  RWY  19R,  Amdt.  23 

Effective  21  November.  1985 

Hilo.  HI— General  Lyman  Field.  ILS  RWY  26. 
Amdt.  11 

|FR  Doc.  85-29970  Filed  12-13-85;  8:45  amj 

BILUMG  CODE  4910-13-H 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

IDocketNo.  9150] 

Weyerhaeuser  Co.  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Dismissal  order. 

summary:  The  Federal  Trade 
Commission  has  dismissed  a  complaint 
that  charged  Weyerhaeuser  Co.'s 
acquisition  of  a  corrugating-medilim  mill 
from  Menasha  Corp.  could  substantially 
lessen  competition  in  the  manufacture  of 
corrugating  medium  in  the  western  U.S. 
The  Commission  based  its  dismissal  on 
its  findings  that  a  number  of  market 
characteristics  show  that  the  acquisition 
did  not  lessen  competition. 

dates:  Complaint  issued  Feb.  9, 1981. 
Dismissal  Order  issued  Sept.  26, 1985.' 


'  Copies  of  the  Compldinl.  Initial  Decision,  and 
Opinion  of  the  Commission  are  filed  wilh  the 
original  dociimenls. 


f  on  FURTHER  INFORMATION  CONTACT 

Dennis  F.  Johnson,  FTC/G-402, 
Washington.  DC  20580.  (202)  254-6978. 
SUPPUEMENTARY  INFORMATION:  In  the 
Matter  of  Weyerhaeuser  Company,  a 
corporation,  and  Weyerhaeuser  West 
Coast,  Inc.,  a  corporation. 

List  of  Subjects  in  16  CFR  Fart  13 

•Corrugating  medium.  Trade  practices. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  5.  38  Stat.  719,  as  amended:  sec.  7, 
38  SUt.  731,  as  amended;  15  U.S.C.  45, 18) 

Commissioners:  James  C.  Miller  III, 
Chairman,  Patricia  P.  Bailey,  Ceorge  W. 
Douglas,  Terry  Calvani,  Mary  L.  Azcuenaga. 

In  the  matter  of  Weyerhaeuser  Company,  a 
corporation,  and  Weyerhaeuser  West  Coast, 
Inc..  a  corporation;  Docket  No,  9150, 

Final  Order  I 

This  matter  has  been  heard  by  the 
Commission  upon  the  appeal  of 
complaint  counsel  from  the  initial 
decision  and  upon  briefs  and  oral 
argument  in  support  of  and  in  opposition 
to  the  appeal.  For  the  reasons  stated  in 
the  accompanying  Opinion,  the 
Commission  has  determined  to  sustain 
the  initial  decision.  Complaint  counsel's 
appeal  is  denied.  Accordingly,  it  is 
ordered  that  the  complaint  is  dismissed. 

By  the  Commission,  Commissioners  Bailey 
and  Calvani  not  participating. 

Issued:  September  26, 1985. 
Emily  H.  Rock. 
Secretary. 

[FR  Doc.  85-30032  Filed  12-18-85:  8:45  amJ 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1010 

Export  of  Noncomplying,  Misbranded, 
Banned  Products  Subject  to 
Regulation  Under  Consumer  Product 
Safety  Act  or  Federal  Hazardous 
Substances  Act;  Statement  of  Policy 
and  Interpretation;  Correction 

aqency:  Consumer  Product  Safety 
Commission. 

action:  Statement  of  policy  and 
interpretation;  correction. 

SUMMARY:  This  document  corrects  three 
typographical  errors  contained  in  a  final 
statement  of  policy  and  interpretation 
that  was  published  on  October  10, 1984 
(49  FR  39663-70). 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  F.  Brauninger,  Office  of  the 
Genera!  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207;  telephone  (301)  492-6980. 


The  following  corrections  are  made  to 
16  CFR  Part  1010:  In  FR  Doc.  84-26723. 
published  on  Wednesday,  October  10. 
1984,  make  the  following  changes. 

1.  On  page  39667,  in  the  heading  of  the 
Part,  the  first  word  should  be 
"STATEMENT"  (an  "E "  was  missing). 

2.  On  page  39668,  in  §  1010.1(b)(5),  the 
abbreviation  in  line  5  should  be  "FFA" 
(not  FAA). 

3.  On  page  39668,  in  S  1010.1(b)(6),  the 
Docket  in  line  10  should  be  numbered 
"80-2"  (not  8-2). 

Dated:  December  12. 1985. 

Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-29843  Filed  12-18-85:  8:45  am] 

BILLING  CODE  635S-01-M 


16  CFR  Part  1032 

Commission  Involvement  In  Voluntary 
Statements  Activities;  General 
Standards  of  Policy;  Correction 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Statement  of  policy;  correction. 

SUMMARY:  This  document  corrects  an 
error  contained  in  the  revised  statement 
of  policy  that  was  published  on  May  4, 
1978  (43  FR  19216, 19223). 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Noble,  Voluntary  Standards 
Coordinator,  Office  of  the  Executive 
Director,  Consumer  Product  Safety 
Commission,  Washington.  D.C.  20207; 
telephone  (301)  492-6550. 

The  following  correction  is  made  to  16 
CFR  Part  1032:  In  FR  Doc.  78-12203.  in 
the  Federal  Register  of  Thursday.  May  4, 
1978,  on  page  19223,  in  the  second 
sentence  of  §1032.6(b)(l),  the  word 
"relay"  should  be  replaced  by  the  word 
"delay". 

Dated:  December  12, 1985. 

Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-29844  Filed  12-18-85;  8:45  am) 

BILUNO  CODE  6355-01-M 


16  CFR  Parts  1610  and  1611 

Standards  for  the  Flammability  of 
Clothing  Textiles  and  Vinyl  Plastic 
Film;  Amendments  to  Implementing 
Regulations;  Correction 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule:  correction. 
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summary:  This  document  corrects  final 
rules  issued  by  the  Commission  to 
amend  regulations  implementing  the 
flammability  standards  for  clothing 
textiles  and  vinyl  plastic  Film.  The 
amendments  were  published  in  the 
Federal  Register  of  February  26. 1985  {50 
FR  7754),  to  announce  the  manner  by 
which  the  Conmiissibn  will  interpret  test 
results  and  apply  the  standards  to 
certain  kinds  of  fabrics,  film,  and  related 
materials.  This  action  is  necessary  to 
correct  omissions  from  the  Federal 
Register  notice  by  which  the 
Commission  issued  the  Hnal 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT! 

Elizabeth  Gomilla,  Division  of 
Regulatory  Management,  Directorate  for 
Compliance  and  Administrative 
Litigation.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  492-6400. 

The  following  corrections  are  made  to 
the  rule  amending  regulations  in  Part 
1610  and  Part  1611,  published  in  FR  Doa 
85-4575  in  the  Federal  Register  of 
February  26, 1985  (50  FR  7754-7764). 

1.  On  pages  7761-2.  the  paragraph 
designated  with  the  number  3  is 
corrected  to  read  as  follows: 

3.  The  heading  of  S  1610.35  and  the 
text  of  §  1610.35(a)  are  revised  to  read 
as  follows: 

S  1610.35    Procedure*  for  testing  special 
types  of  textile  fabrics  under  ttie  standard. 

(a)  Fabric  not  customarily  washed  or 
dry  cleaned.  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  any 
textile  fabric  or  article  of  wearing 
apparel  which,  in  its  normal  and 
customary  use  as  wearing  apparel 
would  not  be  dry  cleaned  or  washed, 
need  not  be  dry  cleaned  or  washed  as 
prescribed  in  §§  1610.4(d)  and  1610.4(e) 
when  tested  under  the  standard  if  such 
fabric  or  article  of  wearing  apparel, 
when  marketed  or  handled,  is  marked  in 
a  clear  and  legible  manner  with  the 
statement:  "Fabric  may  be  dangerously 
flammable  if  dry  cleaned  or  washed." 
An  example  of  the  type  of  fabric 
referred  to  in  this  paragraph  is  bridal 
illusion. 

(2)  Section  1610.4(a)(4),  which  requires 
that  certain  samples  shall  be  dry 
cleaned  or  washed  before  testing,  shall 
not  apply  to  disposable  fabrics  and 
garments.  Additionally,  such  disposable 
fabrics  and  garments  shall  not  be 
subject  to  the  labeling  requirements  set 
forth  in  paragraph(a)(l)  of  this  section. 
***** 

2.  On  pages  7762-3,  the  paragraph 
designated  with  the  number  3  is 
corrected  to  read  as  follows: 

3.  The  heading  of  S  1611.35  and  the 


text  of  98  1611.35  (a)  and  (d)  are  revised 
to  read  as  follows: 

§1611.35    Testing  certain  daeses  of  fabric 
and  film. 

(a)  Fabric  not  customarily  washed  or 
dry  cleaned,  (1)  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  any 
textile  fabric  or  article  of  wearing 
apparel,  which,  in  its  normal  and 
customary  use  as  wearing  apparel 
would  not  be  dry  cleaned  or  washed, 
need  not  be  dry  cleaned  or  washed  as 
prescribed  in  S9  1610.4  (d)  and  (e)  when 
tested  under  the  Standard  for  the 
Flammability  of  Clothing  Textiles  if  such 
fabric  or  article  of  wearing  apparel, 
when  marketed  or  handled,  is  marked  in 
a  clear  and  legible  manner  with  the 
statement:  "Fabric  may  be  dangerously 
flammable  if  dry  cleaned  or  washed." 
An  example  of  the  type  of  fabric 
referred  to  in  this  paragraph  is  bridal 
illusion. 

(2)  Section  1610.4(a)(4)  of  the  Standard 
for  the  Flammability  of  Clothing 
Textiles,  which  requires  that  certain 
samples  shall  be  dry  cleaned  or  washed 
before  testing,  shall  not  apply  to 
disposable  fabrics  and  garments. 
Additionally,  such  disposable  fabrics 
and  garments  shall  not  be  subject  to  the 
labeling  requirements  set  forth  in 
paragraph(a)(l)  of  this  section. 

(d)(1)  Items  which  are  subject  to  the 
Standard  for  the  Flammability  of  Vinyl 
Plastic  Film  from  which  a  test  specimen 
3  inches  by  9  inches  cannot  be  taken 
lengthwise  to  the  direction  of  processing 
shall  not  be  tested  in  the  lengthwise 
direction. 

(2)  Items  which  are  subject  to  the 
Standard  for  the  Flammability  of  Vinyl 
Plastic  Film  from  which  a  test  specimen 
3  inches  by  9  inches  cannot  be  taken 
transverse  to  the  direction  of  processing 
shall  not  be  tested  in  the  transverse 
direction. 

Dated:  December  12. 1985. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  85-29842  Filed  12-18-85;  8:45  am] 

BtLUNO  COOC  ftSSfr-OI-M 

COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17CFRPart33 

Domestic  Exchange-Traded 
Commodity  Options 

AOENCV:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  effective  date  of  rule 
amendment. 


summary:  On  November  4, 1985,  the 
Commodity  Futures  Trading 
Commission  ("Commission"^  published 
in  the  Federal  Register  an  amendment  to 
Regulation  33.4(a)(6)  which  will  permit 
domestic  boards  of  trade  to  be 
designated  as  a  contract  market  for  up 
to  eight  options  on  futures  contracts  not 
involving  the  domestic  agricultural 
commodities  specifically  enumerated  in 
section  2(a)(1)(A)  of  the  Commodity 
Exchange  Act  ("Act")  (7  U.S.C.  2).  See 
50  FR  45811.  The  Commission  indicated, 
however,  that  the  amendment  would  not 
become  effective  until  the  expiration  of 
30  calendar  days  of  continuous  session 
of  Congress  after  the  transmittal  of  the 
rule  amendment  and  related  materials  to 
the  House  Committee  on  Agriculture 
and  the  Senate  Committee  on 
Agriculture,  Nutrition,  and  Forestry  and 
the  publication  in  the  Federal  Register  of 
a  notice  of  the  effective  date  of  the  rule 
amendment. 

The  Congressional  review  period 
speciHed  in  section  4(c)  of  the  Act  (7 
U.S.C,  6c(c))  has  now  expired. 
Accordingly,  the  Commission  now 
provides  notice  that  the  amendment  to 
§  33.4(a)(6)  of  its  regulations,  as 
published  at  50  FR  45811  became 
effective  on  December  9, 1985. 

EFFECTIVE  DATE:  December  9. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  M.  Architzel,  Chief  Counsel, 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-6990 

Lists  of  Subjects  in  17  CFR  Part  33 

Commodity  options.  Commodity 
futures.  Commodity  exchange 
designation  procedures. 

Issued  in  Washington,  D.C.,  on  December 
IB.  1985  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  85-30058  Filed  12-18-85:  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

(Retease  Nos.  33-6613;  34-2270^  FRfl-2% 
AAER-e21 

Ttie  Significance  of  Oral  Guarantees  to 
tt>e  Hnancial  Reporting  Process 

AGENCY:  Securities  and  Exchange 
Commission. 
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ACTION:  Interpretation. 


summary:  Based  upon  the  applicable 
accounting  literature,  the  Commission 
believes  that  oral  statements,  which  are 
in  substance  guarantees,  are  contingent 
liabilities  which  may.  under  certain 
circumstances,  require  disclosure.  They 
may  also  have  material  significance  in 
accounting  for  transactions.  The 
Commission  emphasizes  that  the 
substance  of  oral  agreements  should  be 
considered  by  financial  institutions  and 
others  in  completing  audit 
confirmations.  Agreements  which  in 
substance  constitute  guarantees  should 
be  reported  in  response  to  an  audit 
confirmation  request. 

The  audit  process  is  central  to  the 
Commission's  financial  reporting 
requirements  and  to  the  full  and  fair 
disclosure  policy  underlying  the  federal 
securities  laws.  The  inability  of  an 
independent  auditor  to  obtain  material 
audit  evidence  interferes  with  the  audit 
of  the  issuer's  financial  statements. 
Financial  institutions  and  other  entities 
which  provide  information  to  auditors, 
such  as  audit  confirmations,  should 
provide  accurate  and  complete 
information.  Additionally,  auditors 
should  take  steps  to  ensure  that  audit 
confirmations  clearly  request 
information  necessary  to  the  proper 
conduct  of  their  audit  responsibilities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  R.  Bond  or  Edmund  Coulson. 
(202-272-2130).  Office  of  the  Chief 
Accountant,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
publishing  its  views  regarding  the 
significance  of  oral  guarantees  to  the 
financial  reporting  process.  This  release 
discusses  the  responsibility  of  financial 
institutions  and  other  entities  to  report 
oral  guarantees  in  response  to  audit 
confirmation  requests. 

I.  Background 

During  the  course  of  a  private 
investigation,  the  Commission  learned 
that  an  issuer  engaged  in  schemes  to 
manipulate  and  materially  overstate  its 
earnings  and  financial  position.  As  a 
result  of  these  schemes,  the  issuer 
materially  overstated  its  income  and  net 
assets.  These  material  misstatements 
were  not  discovered  by  the  issuer's 
independent  auditor,  in  part,  be;:ause  a 
bank  responding  to  an  audit 
confirmation  request  from  the  issuer's 
independent  auditors  failed  to  report  a 
material  oral  guarantee. 


One  of  the  schemes  to  defraud  in  this 
matter  involved  the  improper  removal  of 
a  substantial  amount  of  assets  from  the 
balance  sheet  of  a  foreign  subsidiary  of 
the  issuer  by  means  of  a  purported  sale 
of  such  assets  to  an  unrelated  foreign 
company.  The  scheme  was  effected  in 
order  to  raise  cash  to  improve  the 
subsidiary's  debt-to-equity  ratio. 
However,  no  sale  occurred  under 
generally  accepted  accounting  principles 
("GAAP")  because  the  risks  of 
ownership  never  passed  to  the  unrelated 
foreign  company.  The  issuer's 
subsidiary  was  obligated,  by  side  letters 
and  oral  agreements,  to  repurchase  an 
amount  of  assets  sufficient  to  enable  the 
unrelated  foreign  company  to  pay  its 
debt  incurred  in  purchasing  the  "sold" 
assets. 

In  order  to  obtain  financing  for  the 
transaction,  the  unrelated  foreign 
company  sought  standby  letters  of  credit 
from  several  banks.  In  an  effort  to  assist 
the  unrelated  foreign  company  in 
obtaining  the  standby  letters  of  credit, 
the  issuer  told  the  banks  it  would  issue 
comfort  letters  stating  that  the  issuer 
had  full  knowledge  of  the  obligations  of 
its  subsidiary  arising  from  its  agreement 
with  the  unrelated  foreign  company.  A 
senior  financial  executive,  with  the 
approval  of  his  superior,  assured  a 
representative  of  one  bank  that  the 
issuer  viewed  its  comfort  letter  as  a 
guarantee.  In  making  the  decision  to 
extend  credit,  the  bank  relied  upon, 
among  other  things,  the  issuer's  oral 
guarantee.  However,  the  bank  did  not 
report  the  existence  of  the  guarantee  to 
the  issuer's  independent  auditor  in 
response  to  an  audit  confirmation 
request  for  information  regarding 
guarantees,  liabilities  or  other  third 
party  obligations.  The  bank's  failure  to 
respond  accurately  to  the  audit 
confirmation  request  caused,  in  part,  the 
filing  of  financial  statements  with  the 
Commission  which  were  materially  false 
and  misleading. 

II.  Discussion 

As  a  result  of  this  private 
investigation,  the  Commission  believes 
that  the  conduct  and  procedures  of 
certain  banks  in  responding  to  audit 
confirmation  requests  may  impair  the 
integrity  of  the  financial  reporting 
process,  insofar  as  certain  banks  may  be 
failing  to  report  the  existence  of  oral 
guarantees  that  may  affect  an  issuer's 
financial  statements. 

The  audit  process  generally  involves 
the  issuer's  independent  auditor 
confirming,  with  banks  and  other 


lending  institutions  ("financial 
institutions"),  the  existence  and  amount 
of  account  balances,  loans  and 
contingent  liabilities,  including 
guarantees,  among  other  items. 
Additionally,  auditors  routinely  confirm 
financial  information  with  other  entities 
that  have  business  relationships  with 
the  issuer.  The  Commission  is  concerned 
that  financial  institutions  and  other 
entities  which  respond  to  such  audit 
confirmation  requests  may  fail  to 
include  information  concerning 
contingent  liabilities  created  by  oral 
guarantees.  These  failures  may  be  due 
to,  among  other  things,  lack  of  an 
adequate  system  for  recording  such 
contingent  liabilities,  a  failure  to 
understand  that  oral  guarantees  may 
create  contingent  liabilities,  or  an 
agreement  to  honor  a  borrower's  request 
for  confidential  treatment. 

In  particular,  the  above-referenced 
Commission  investigation  revealed  that 
a  senior  financial  executive  of  the  issuer 
told  representatives  of  a  large  New  York 
bank  that  the  issuer  viewed  its  comfort 
letter,  provided  in  connection  with  the 
bank's  extension  of  credit  to  an 
unrelated  foreign  company,  as  a 
guarantee.  The  executive  further 
informed  the  bank,  in  substance,  that  in 
the  event  of  a  default  by  the  unrelated 
foreign  company,  the  issuer  would  make 
sure  that  the  bank  was  paid  and  did  not 
lose  money  on  the  transaction.  The 
executive  made  it  clear  that  his  oral 
guarantee  to  the  bank  was  a 
representation  made  on  behalf  of  the 
issuer's  senior  management.  In  making 
the  decision  to  extend  credit,  the  bank 
relied  upon  the  issuer's  oral  guarantee. 
However,  the  bank  did  not  report  the 
existence  of  the  oral  guarantee  to  the 
issuer's  independent  auditor  in  the 
bank's  response  to  a  subsequent  audit 
confirmation  request.  The  fact  that  an 
oral  guarantee  was  given  to  the  bank 
was  not  disclosed  for  at  least  two 
reasons.  First,  bank  officers  failed  to 
consider  whether  the  oral  guarantee  was 
an  item  which  required  disclosure  on  the 
audit  confirmation  request. 
Additionally,  information  of  material 
significance  concerning  the  issuance  of 
the  oral  guarantee  was  routinely 
retained  by  the  loan  officers  responsible 
for  the  issuer's  account  and  was  not 
placed  in  the  central  credit  files.  Such 
Information  was  not  accessible  to  the 
department  and  had  primary 
responsibility  for  answering  audit 
confirmation  requests.  As  a  result  of  the 
failure  to  report  that  an  oral  guarantee 
had  been  provided  to  the  bank,  the  bank 
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returned  a  false  and  misleading 
response  to  the  audit  confirmation 
request.  The  false  and  misleading 
response  contributed  to  the  issuer's 
failure  to  properly  account  for  this 
transaction,  the  failure  of  the  issuer's 
independent  auditor  to  discover  the 
improprieties  in  the  issuer's  fmanclal 
statements,  and  therefore  to  the  issuer's 
filing  with  the  Commission  materially 
false  and  misleading  financial 
statements. 

The  Commission  believes  that  it  is 
critical  that  fmancial  institutions  and 
other  entities  which  receive  audit 
confirmation  requests  maintain  a  system 
by  which  information  of  material 
significance  concerning  guarantees  and 
other  contingent  liabilities  is  available 
to  those  persons  responding  to  audit 
confirmation  requests  and  employ  * 

reasonable  procedures  to  keep  such 
information  current,  accurate  and 
complete.  Failure  to  maintain  such  a 
system  may  prevent  auditors  from 
receiving  all  information  of  material 
significance  to  the  audit  of  the  issuer's 
financial  statements.  ^». 

Even  though  representatives  of  the 
bank  conceded  that,  in  deciding  to 
extend  credit,  the  bank  relied  upon, 
among  other  things,  the  issuer's 
guarantees,  representatives  of  both  the 
issuer  and  the  bank  argued,  as  a  matter 
of  contract  law,  that  oral  guarantees 
were  not  legally  binding  under 
applicable  state  law  and  that  only 
legally  binding  guarantees  should  be 
reported  in  response  to  an  audit 
confirmation  request.  However,  the 
Commission  is  of  the  view  that, 
depending  upon  the  facts  and 
circ^umstances,  oral  guarantees,  even  if 
legally  unenforceable,  may  have  the 
same  finacial  reporting  significance  as 
written  guarantees.  Statement  of 
Financial  Accounting  Standards  No.  5, 
paragraph  12,  states  that  material 
undertakings  which  in  substance  have 
the  characteristics  of  a  guarantee  should 
be  disclosed  in  financial  statements. 

Thus,  whether  oral  or  written,  a 
material  commitment  which  is  in 
substance  a  guarantee  should  be 
reported.  One  factor,  among  others.  In 
determining  whether  statements  made 
by  an  issuer  constitute  an  oral  guarantee 
which  should  be  reported  is  whether  the 
fmancial  institution  relied  upon  the 
statements  in  making  the  decision  to 
extend  credit. 

Guarantees  and  guarantees-in-'' 
substance  can  affect  the  accounting 
treatment  for  transactions.  For  example. 
Statement  of  Financial  Accounting 
Standards  No.  49  includes  guarantees  as 
indicia  that  a  product  financing 
arrangement  is  a  borrowing  rather  than 
a  sale.  Therefore,  financial  institutions 


and  other  entities  should  report  those 
oral  arrangements  which  constitute 
guarantees-in-substance  in  response  to 
an  audit  cinHrmation  request. 

Codification  Update 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  1  (April  15, 
1982]  (47  FR  21028]  is  updated  to: 

1.  Add  a  New  Section  104,  entitled  as 
follows: 

104.  The  Significance  of  Oral 
Guarantees  to  the  Financial  Reporting 
Process. 

2.  Include  in  Section  104  the  Sections 
entitled  "Background",  "Discussion" 
and  "Summary",  identified  as  specified 
below 

a.  Background 

b.  Discussion 

c.  Summary 

The  codification  is  a  separate 
publication  issued  by  the  SEC.  It  will  not 
be  published  in  the  Federal  Register/ 
Code  of  Federal  Regulation  System. 

List  of  Subjects  in  17  CFR  Part  211 

Accounting,  Reporting  and 
Recordkeeping  requirements.  Securities. 

PART  211— [AMENDED] 

Commission  Action:  Subpart  A  of  17 
CFR  Part  211  is  amended  by  adding 
thereto  reference  to  this  release  (FRR 
No.  22). 

By  the  Commission. 

Dated:  December  12, 1985. 
John  Wheeler, 
Secretary. 
[FR  Doc.  8&-30039  Filed  12-1&-6S;  8:45  am] 

BILLIfM  CODE  M10-01-M 


17  CFR  Part  270 

(Release  No.  14711  A;  File  No.  S7-25-85] 

Custody  of  Investment  Company 
Assets  Outside  the  United  States; 
Correction 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  rule  amendments; 
correction. 

summary:  On  September  11. 1985,  the 
Commission  issued  a  release  [50  FR 
37654:  September  17, 1984]  adopting 
amendments  to  clarify  Rule  17f-5  (17 
CFR  270.1 7f-5]  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et. 
seq.).  The  Commission  is  today 
amending  that  relese  in  order  to  correct 
an  inadvertent  error  in  those 
amendments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jack  W.  Murphy,  Attorney,  Office  of 
Regulatory  Policy  (202]  272-2048.. 

Accordingly,  in  FR  Doc.  85-22179, 
page  37655  in  the  issue  of  September  17. 
1985,  the  amendatory  language  for 
number  2  is  corrected  to  read  as  follows; 

"2.  Section  270.17f-5  is  amended  by 
adding  paragraph  (a](4]  and  revising 
paragraphs  (c](2)(i)  and  (c)(2)(ii)  as 
follows:"  and  the  text  of  the  rule  is 
correctly  designated  as  paragraph  (a)(4). 

Dated:  December  16, 1985. 
)ohn  Wheeler, 
Secretary 
[FR  Doc.  85-30072  Filed  12-18-85:  8:45  am] 

BILUNQ  COM  M1fr41-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  203 

(Docket  No.  R-85-1226;  FR-19S4] 

Use  of  Loan  Correspondents  in 
Connection  With  FHA  Mortgage 
insurance 

AGENCY:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner. 
ACTION:  Final  rule. 

summary:  This  rule  revises  the 
eligibility  criteria  for  FHA  loan 
correspondents  by  (1]  increasing  the  net 
worth  requirement  from  $5000  to  $25,000. 
(2)  permitting  nonsupervised  and 
governmental  HUD-approved 
mortgagees  to  sponsor  loan 
correspondents.  (3)  requiring,  except 
under  the  direct  endorsement  program 
(where  loans  must  be  underwritten  by 
the  mortgagee-sponsor),  that  all  loans  be 
underwritten  and  closed  in  the  loan 
correspondent's  owm  name,  and  (4) 
permitting  loan  correspondents  to 
maintain  branch  offices  upon  meeting  an 
additional  $25,000  net  worth 
requirement  for  each  branch  office  until 
an  adjusted  net  worth  of  $100,000  is 
reached. 

EFFECTIVE  DATE:  Upon  expiration  of  the  ' 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 
of  the  effective  date  is  published  in  the 
Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Coonts,  Director,  Office  of  Lender 
Activities  and  Land  Sales  Registration, 
Room  9146,  Department  of  Housing  and 
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Urban  Development,  451  Seventh  Street. 
SW.,  Washington.  DC  20410,  telephone 
(202)  755-6924.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATKM:  On  May 

2. 1985  the  Department  published  a 
proposed  rule  (50  FR  18660)  to  create  a 
new  category  of  approved  program 
participants  in  the  FHA  single  family 
mortgage  insurance  programs,  to  be 
known  as  commitment  correspondents. 
(Commitment  correspondents  were 
proposed  to  be  authorized,  on  behalf  of 
HUD-approved  mortgagees,  to  accept 
and  process  FHA  loan  applications, 
obtain  commitments  from  HUD,  and 
assign  commitments  to  approved 
sponsor  mortgagees.  With  respect  to  the 
single  family  Direct  Endorsement 
program,  commitment  correspondents 
would  be  empowered  to  carry  out  all 
loan  processing  up  to  the  point  of  actual 
loan  closing  and  submission  for 
endorsement  to  HUD.) 

Included  in  the  proposed  riile,  in 
addition  to  the  above,  were  provisions 
that  would  revise  24  CFR  203.5  (Loan 
correspondents).  Loan  correspondents 
would  be  required,  except  in  the  case  of 
mortgages  insured  under  the  Direct 
Endorsement  program  (24  CFR  200.163- 
2(X).164a),  to  process  and  close  all 
mortgage  loans  in  their  own  name.  With 
respect  to  mortgages  under  the  Direct 
Endorsement  program,  the  underwriting 
would  be  carried  ou>  by  the  approved 
sponsor  mortgagee.  Section  203.5  was 
also  proposed  to  be  revised  to  (1) 
increase  the  adjustment  net  worth  a 
loan  correspondent  must  maintain  from 
$5000  to  S25.000,  (2)  permit  HUD- 
approved  nonsupervised  and 
government  institution  mortg.igces  (not 
just  supervised  institution.^)  to  sponsor 
loan  correspondents,  (3)  permit  loan 
correspondents  to  maintain  branch 
offices  for  the  processing  of  loan 
applications  and  the  submission  of 
applications  for  firm  commitment,  where 
the  loan  correspondent  meets  an 
additional  net  worth  requirement  of 
$25,000  for  each  branch  until  it  reaches 
an  adjusted  net  worth  of  at  least 
$100,000  and  (4)  exempt  loan 
correspondents  from  the  warehouse  line 
of  credit  requirements  of  §  203.4(b)(2) 
where  there  is  a  written  agreement  by  a 
sponsor  to  fund  all  mortgages  originated 
by  the  loan  correspondent. 

This  rule  adopts  as  final,  with  minor 
revisions,  the  provisions  in  the  proposed 
rule  relating  to  loan  correspondents  (24 
CFR  203.5).  It  does  not  adopt  the  more 
comprehensive  provisions  of  the 
proposed  rule  which  would  have 
established  commitment  correspondents 
as  a  new  category  of  FHA  program 
participants.  In  view  of  reservations 


concerning  the  commitment 
correspondent  concept  expressed  in 
public  comments  on  the  proposed  rule, 
as  well  as  a  continuing  assessment  of 
this  concept  within  the  Department 
since  publication  of  the  rule,  the 
adoption  of  final  regulatory  provisions 
relating  to  commitment  corespondents  is 
being  held  in  abeyance. 

The  Department  received  eight  timely 
public  comments  concerning  the 
proposed  rule — four  from  individual 
business  organizations  and  four  from 
national  or  state  associations  (the 
Mortgage  Bankers  of  America,  the 
National  Association  of  Homebuilders, 
the  United  States  League  of  Savings 
Institutions  and  the  Florida  League  of 
Financial  Institutions).  The  comments 
expressed  a  number  of  reservations  and 
concerns  about  (1)  the  possible  role  of 
commitment  correspondents  vis-a-vis 
current  participants  in  the  mortgage 
market;  (2)  potential  problems  with 
respect  to  quality  control;  and  (3) 
questions  concerning  compliance  with 
consumer  protection  and  information 
requirements.  Our  responses  to  public 
comments  in  this  rule,  however,  are 
limited  to  those  relating  to  the  loan 
correspondent  provisions. 

Only  one  substantive  comment  was 
received  relating  to  loan 
correspondents.  The  U.S.  League  of 
Savings  Institutions  did  not  approve  of 
the  proposal  to  permit  loan 
correspondents  to  be  sponsored  by 
nonsupervised  morgtagees.  The  League 
felt  that  a  nonsupervised  lender  could 
develop  a  significant  volume  of  business 
through  these  relatively  low  capitalized 
originators  (i.e.,  loan  correspondents), 
and  questioned  whether  HUD  has  the 
quality  control  system  and  auditing 
facilities  necessary  to  prevent 
potentially  servere  losses  that  could 
occur. 

The  Department  does  not  share  the 
commenter's  concern.  The  Department's 
monitoring  systems  are  designed  to 
assure  that  all  types  of  approved  lenders 
comply  with  HUD  processing 
requirements,  and  we  do  not  expect  a 
nonsupervised  lender  using  loan 
correspondents  to  originate  poorer 
quality  loans  than  would  a  supervised 
institution. 

The  revision  to  24  CFR  203.5  (Loan 
Correspondents)  contained  in  this  final 
rule  is  the  same  as  that  found  in  the 
proposed  rule,  except  that  a  provision  in 
§  203.5(a)  of  the  proposed  rule  limiting 
loan  cofVespondents  to  single  family 
mortgage  transactions  has  been  deleted. 
Although  loan  correspondence  have,  to 
date,  limited  their  activities  to  the  single 
family  area,  there  is  no  reason  why  tl.'ey 
should,  by  regulation,  be  restricted  to 


this  area,  as  was  inadvertently  done  in 
the  proposed  rule.  Also,  a  sentence  is 
added  to  S  203.5(b)(4]  making  clear  that 
a  loan  correspondent  is  fully  responsible 
to  the  Commissioner  for  the  actions  of 
its  branch  offices.  Nonsubstantive 
technical  or  clarifying  changes  have  also 
been  made. 

Procedural  Requirements 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
'  Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  in 
domestic  or  export  markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(a)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel.  Room 
10278.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW,  Washington,  D.C.  20410. 

This  Rule  was  listed  as  item  H-60-84 
(Sequence  Number  795J  under  Office  of 
Housing  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  29. 1985  (50  FR 
44166,  44182).  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  14.117. 
14.120. 14.123  and  14.133. 

Under  5  U.S.C,  605(b)  (The  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  9 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
use  of  loan  correspondents  in  HUD's 
mortgage  insurance  programs  enhances 
opportunities  for  both  small  and  large 
business  entities,  and  no  new  burdens 
on  small  entities  are  included  in  this 
rule. 

Paperworic  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  were 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 


Federal  Register  /  Vol.  50.  No.  244  /  Thursday,  December  19.  1985  /  Rules  and  Regulations      51675 


provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  §53501-3520)  and 
have  been  assigned  OMB  Control 
Number  2502-0005. 

List  of  Subjects  in  24  CFR  Part  203 

Mortgage  insurance. 

PART  203— [AMENDED] 

Accordingly,  24  CFR  Part  203  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Sees.  203  and  211.  National 
Housing  Act  (12  U.S.C.  1709, 1715b;  sec.  7(d) 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  353e(d) 

2.  Section  203.5  is  revised  to  read  as 
follows: 

S  203.5    Loan  con'Mpondent*. 

(a)  A  loan  correspondent  is  an 
institution  that  originates  and  closes 
HUD/FHA  insured  mortgage  loans  for 
sale  to  its  sponsor  or  sponsors.  Except 
for  the  Direct  Endorsement  program 
authorized  in  §  §  200.163  through 
200.164a,  it  must  process  and  close  all 
loans  in  its  own  name.  A  loan 
correspondent  may  not  sell  insured 
mortgages  to  any  mortgagee  other  than 
its  sponsor  or  sponsors  without  the  prior 
approval  of  the  Commissioner,  nor  may 
it  retain  insured  mortgages  in  its  own 
portfolio.  In  connection  with  the  Direct 
Endorsement  program,  a  loan 
correspondent  may  not  underwrite,  but 
shall  close  in  its  own  name,  all  loans  for 
submission  to  HUD/FHA  for  insurance 
endorsement.  Underwriting  of  Direct 
Endorsement  loans  shall  be  the 
responsibility  of  the  loan 
correspondent's  sponsor. 

(b)  A  mortgagee  may  be  approved  as 
a  loan  correspondent  if  it  meets  the 
approval  requirements  of  S  203.4,  except 
that: 

(1)  Its  approval  must  be  requested  by 
one  or  more  sponsors  that  are  HUD/ 
FHA  approved  mortgagees  under 

S  203.3.  203.4.  or  203.7. 

(2)  It  shall  be  exempt  from  the 
warehouse  line  of  credit  requirements  of 
§  203.4(b)(2]  where  there  is  a  written 
agreement  by  a  sponsor  to  fund  all 
mortgages  originated  by  the  loan 
correspondent. 

(3)  It  shall  have  and  maintain  an 
adjusted  net  worth  or  trust  estate  of  not 
less  than  $25,000  in  assets  acceptable  to 
the  Commissioner.  Previously  approved 
loan  correspondents  that  have  a  net 
worth  of  less  than  $25,000  must  meet 
this  $25,000  net  worth  requirement  on  or 
before  (insert  date  which  is  two  years 
from  effective  date  of  rule). 

(4)  It  may  not.  as  authorized  in 

§  203.4(c].  maintain  branch  offices  for 


the  processing  of  loan  applications  and 
the  submission  of  applications  for  a  firm 
commitment  without  the  prior  approval 
of  the  Commissioner.  Approval  may  be 
granted  where  the  loan  correspondent 
meets  an  additional  $25,000  net  worth 
requirement  for  each  branch  office  it 
maintains  until  it  has  reached  an 
adjusted  net  worth  of  not  less  than 
$100,000.  Loan  correspondents  with  an 
adjusted  net  worth  of  $100,000  or  more 
may,  with  the  prior  approval  of  the 
Commissioner,  open  and  maintain 
branch  offices  without  meeting  any 
additional  net  worth  requirements.  A 
loan  correspondent  shall  remain  fully 
responsible  to  the  Commissioner  for  the 
actions  of  its  branch  offices. 

(5)  A  loan  correspondent  and  its 
sponsor  or  sponsors  shall  promptly 
notify  the  Commissioner  upon 
termination  of  any  loan  correspondent 
agreement,  and  termination  of  its 
agreements  with  all  its  sponsors  shall  be 
cause  for  withdrawal  of  the  loan 
correspondent's  approval. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  nimiber  2502- 
0005) 

Dated:  December  13, 1985. 

|anet  Hale, 

A  cting  General  Deputy  Assistant  Secretary 

for  Housing— Deputy  Federal  Housing 

Commissioner. 

(FR  Doc.  85-30084  Filed  12-18-85;  8:45  am) 

MUJMQ  CODE  4210-27-lt 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  571 

[Docltet  No.  R-85-1228;  FR-2016] 

Community  Development  Block  Grants 
for  Indian  Tribes  and  Aiaslcan  Native 
Villages;  Conflict  of  Interest 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  adopts  a 
proposed  rule  that  advised  that  the 
Department  intended  to  promulgate 
specific  regulations  governing  conflict  of 
interest  situations  for  the  Community 
Development  Block  Grant  (CDBG) 
program  for  Indian  Tribes  and  Alaskan 
Native  Villages.  This  rule  addresses 
those  circumstances  that  are  peculiar  to 
Indian  and  Alaskan  Native 
Communities. 

EFFECTIVE  DATE:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 


of  the  effective  date  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Leroy  P.  Gonnella,  Room  7134,  Office  of 
Program  Policy  Development,  Office  of 
Community  Planning  and  Development 
451  Seventh  Street,  SW..  Washington. 
DC  20410.  Telephone  number  (202)  755- 
6092.  (This  is  not  a  toll-free  number.) 

SUPPUEMENTARY  INFORMATION:  The 

Department  published  a  proposed  rule 
on  June  24, 1985  (50  FR  25999)  which 
explained  that,  generally,  the  conflict  of 
interest  provisions  in  24  CFR  570.611, 
applicable  to  the  CDBG  entitlement 
program,  are  also  applicable  to  the 
Indian  CDBG  programs,  and  that  major 
portions  have  been  included  without 
change  in  this  rule.  However,  as 
indicated  in  the  proposed  rule,  this  rule 
making  is  specifically  intended  to 
address  certain  conflict  of  interest 
situations  that  are  unavoidable  for 
grantees  that  are  small  Tribes  and 
Villages.  In  order  to  proceed  with  their 
funded  projects,  these  grantees  now 
must  request  exceptions  from  the 
responsible  HUD  field  office.  Exceptions 
are  usually  granted,  because  the  person 
affected  is  of  the  same  group  or  class  as 
the  beneHciaries  of  the  project.  To 
eliminate  the  delay  in  grantees'  projects 
while  exceptions  are  being  considered 
by  HUD,  the  proposed  rule  added 
§  571.607(e)  to  provide  for  circumstances 
under  which  the  conflict  prohibition 
would  not  apply. 

This  final  rule  provides,  in  adopting 
S  571.607(e)  unchanged  from  the 
proposed  rule,  that  the  grant  recipient 
may  make  the  exception  under  the 
described  circumstances,  provided  that 
to  do  so  will  not  result  in  a  violation  of 
Tribal  or  State  laws  on  conflict  of 
interest.  Records  showing  t^e  decisions 
reached  by  recipients  on  exceptions 
must  be  maintained  for  HUD  review. 

The  proposed  rule  of  June  24, 1985 
invited  public  comment  for  a  60-day 
period  ending  August  23, 1985.  One 
comment  was  received.  The  comment 
endorsed  the  rule  as  being  beneficial  to 
small  Tribes  and  Villages,  especially 
because  it  eliminated  the  time- 
consuming  process  involved  in  receiving 
HUD  clearance  in  conflict  of  interest 
situations. 

Other  Information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
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inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  SW.,  Washington  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
simplifies  and  reduces  the  requirements 
for  grant  recipients  with  respect  to 
potential  conflict  of  interest  situations, 
but  would  impose  no  economic  burden 
nor  have  a  significant  economic  impact 
on  these  recipients. 

This  rule  is  listed  as  item  number  920 
(CPD-5-84;  FR-2016)  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  29, 
1985  (50  FR  44166,  44202)  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  information  collection 
requirements  contained  in  this  rule  were 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520),  and 
have  been  assigned  0MB  Control 
Number  2506-0043. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.223. 

List  of  Subjects  in  24  CFR  Part  571 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development.  Grant  programs:  Indians. 
Indians. 

Accordingly,  the  Department  amends 
24  CFR  Part  571  as  follows: 

PART  571— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

1.  The  authority  citation  for  24  CFR 
Pait  continues  to  read  as  follows: 


Authority:  Title  I  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  Sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  Part  571,  Subpart  G  is  amended  by 
adding  a  new  S  571.607,  to  read  as 
follows: 

S  571.607    Conflict  of  interest 

(a)  Applicability.  (1)  In  the 
procurement  of  supplies,  equipment, 
construction,  and  services  by  grantees 
and  subrecipients  (including  those 
specified  at  §  570.204(c)  of  this  title),  the 
conflict  of  interest  provisions  in 
Attachment  O  of  OMB  Circulars  A-102 
(grantees),  and  A-110  (subrecipients) 
shall  apply. 

(2)  In  all  cases  not  governed  by 
Attachment  O  of  OMB  Circulars  A-102 
and  A-110,  the  provisions  of  this  section 
shall  apply.  Such  cases  include  the 
provision  of  assistance  by  the  recipient 
or  by  its  subrecipients  to  individuals, 
businesses,  and  other  private  entities 
under  eligible  activities  that  authorize 
such  assistance  (e.g.,  rehabilitation, 
preservation,  and  other  improvements  of 
private  properties  or  facilities  under 
%  570.202;  or  grants,  loans,  and  other 
assistance  to  businesses,  individuals 
and  other  private  entities  under 
§  570.203  or  §  570.204). 

(b)  Conflicts  prohibited.  The  general 
rule  is  that  no  persons  described  in 
paragraph  (c)  of  this  section  who  have 
or  had  any  functions  or  responsibilities 
with  respect  to  Community 
Development  Block  Grant  (CDBG) 
activities  assisted  under  this  Part,  or 
who  are  in  a  position  to  participate  in  a 
decision,  or  gain  inside  information 
about  such  activities,  may  obtain  a 
personal  or  financial  interest  or  benefit 
from  these  activities.  Further,  such 
persons  may  not  have  an  interest  in  any 
contract,  subcontract,  or  agreement 
concerning  such  activities;  and  such 
persons  may  not,  during  their 
employment  or  tenure  in  office  and  for 
one  year  thereafter  ,  have  an  interest  in 
the  proceeds  from  these  activities,  either 
for  themselves  or  for  those  with  whom 
they  have  family  or  business  ties.  This 
paragraph  does  not  apply  to  approved 
eligible  administrative  or  personnel 
costs. 

(c)  Persons  covered.  The  conflict  of 
interest  provisions  of  paragraph  (b)  of 
this  section  apply  to  any  person  who  is 
an  employee,  agent,  consultant,  officer, 
or  elected  or  appointed  official  of  the 
recipient,  or  of  any  designated  public 
agencies,  or  subrecipients  under 

S  570.204  of  this  title,  receiving  funds 
under  this  Part. 

(d)  Execeptions  requiring  HUD 
approval. 


(1)  Threshold  requiremants.  Upon  the 
written  request  of  a  recipient.  HUD  may 
grant  an  exception  to  the  provisions  of 
paragraph  (b)  of  this  section  on  a  case- 
by-case  basis,  when  it  determines  that 
such  an  exception  will  serve  to  further 
the  purposes  of  the  Act  and  the  elective 
and  efficient  administration  of  the 
recipient's  program  or  project.  An 
exception  may  be  considered  only  after 
the  recipient  has  provided  the  following: 

(i)  A  disclosure  of  the  nature  of  the 
possible  conflict,  accompanied  by  an 
assurance  that  there  has  been  public 
disclosure  of  the  conflict  and  a 
description  of  how  the  public  disclosure 
was  made;  and 

(ii)  An  opinion  of  the  recipient's 
attorney  that  the  interest  for  which  the 
exception  is  sought  would  not  violate 
Tribal  laws  on  conflict  of  interest,  or 
applicable  State  laws. 

(2)  Factors  to  be  considered  for 
exceptions:  In  determining  whether  to 
grant  a  requested  exception  after  the 
recipient  has  satisfactorily  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section,  HUD  shall  consider  the 
cumulative  effect  of  the  following 
factors,  where  applicable: 

(i)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or 
essential  expert  knowledge  to  the 
program  or  project  which  would 
otherwise  not  be  available; 

(ii)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiation; 

(iii)  Whether  the  affected  person  has 
withdrawn  from  his  or  her  functions  or 
responsibilities,  or  from  the  decision- 
making process,  with  reference  to  the 
specific  assisted  activity  in  question; 

(iv)  Whether  the  interest  or  benefit 
was  present  before  the  affected  person 
was  in  a  position  as  described  in 
paragraph  (b)  of  this  section; 

(v)  Whether  undue  hardship  will 
result,  either  to  the  recipient  or  to  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict; 

(vi)  Any  other  relevant 
considerations. 

(e)  Circumstances  under  which  the 
conflict  prohibition  does  not  apply — 

(1)  In  instances  where  a  person  who 
might  otherwise  be  deemed  to  be 
included  under  the  conflict  prohibition  is 
a  member  of  a  group  or  class  of 
beneficiaries  of  the  assisted  activity  and 
receives  generally  the  same  interest  or 
benefits  as  are  being  made  available  or 
provided  to  the  group  or  class,  the 
prohibition  does  not  apply,  except  that 
if,  by  not  applying  the  prohibition 
against  conflict  of  interest,  a  violation  of 
Tribal  or  State  laws  on  conflict  of 
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interest  would  result,  the  prohibition 
does  apply. 

(2)  All  records  pertaining  to  the 
recipient's  decision  under  this  section 
shall  be  maintained  for  HUD  review 
upon  request. 

Date:  December  13. 19B5.  ■ 
Alfred  C.  Moran. 

Assistant  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  85-30082  Filed  12-18-85:  8:45  am] 

MUJNO  CODE  4210-2»-M 


Office  of  ttte  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  885 

(Docket  No.  N-85-1562;  FR-2174] 

Loans  for  Housing  for  the  Elderly  or 
Handicapped;  Fiscal  Year  1986  Interest 
Rate 

agency:  O^ice  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

action:  Notice  of  section  202  Loan 
Interest  Rate-Fiscal  Year  1988. 

summary:  This  Notice  establishes  9.25 
percent  per  annum  as  the  interest  rate 
for  loans  that  are  made  during  Fiscal 
Year  1986  for  housing  for  the  elderly  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1959. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  W.  Wilden,  Director,  Assisted 
Elderly  and  Handicapped  Housing 
Division,  451  Seventh  Street,  SW.,  Room 
6136,  Washington.  DC  20410.  telephone 
(202)  426-8730.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Under  24 

CFR  885.410(g)(2),  the  Secretary  of 
Housing  and  Urban  Development  is 
required  to  publish  an  annual  notice 
establishing  the  interest  rate  for  loans 
for  housing  for  the  elderly  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1959.  This  interest  rate 
may  not  exceed  either: 

(1)  A  rate  determined  by  the  Secretary 
of  the  Treasury  to  be  the  average 
interest  rate  on  ail  interest-bearing 
obligations  of  the  United  States  then 
forming  a  part  of  the  public  debt 
computed  at  the  end  of  the  flscal  year 
immediately  prior  to  the  date  on  which 
the  loan  is  made,  plus  an  allowance  to 
cover  administrative  costs  and  probable 
losses  under  the  program.  (This 
allowance  has  been  determined  by  the 
Secretary  of  Housing  and  Urban 
Development  to  be  one-fourth  of  one 
percent  (.25%)  per  annum  for  both  the 


construction  and  permanent  loan 
periods);  or 

(2)  Any  statutory  ceiling  on  interest 
rates  or  allowances  for  administrative 
costs  and  probable  losses  for  such  loans 
as  may  be  applicable.  (24  CFR 
885.410(g)(1)). 

On  November  25, 1985.  the  President 
signed  the  Department  of  Housing  and 
Urban  Development-Independent 
Agencies  Appropriations  Act.  1986  (Pub. 
L.  99-160).  This  act  provides  that  section 
202  loans  made  in  Fiscal  Year  1986  shall 
bear  an  interest  rate  that  does  not 
exceed  9.25  percent  per  annum 
(including  the  allowance  for 
administrative  costs  and  probable 
losses). 

The  interest  rate  on  the  described 
interest-bearing  obligations  of  the 
United  States  at  the  end  of  Fiscal  Year 
1985  (as  determined  by  the  Secretary  of 
the  Treasury)  was  10.25  percent  per 
annum.  This  rate  plus  the  .25  percent  per 
annum  allowance  for  administrative 
costs  and  probable  losses  jrields  an 
interest  rate  of  10.50  percent  per  annum, 
a  rate  substantially  in  excess  of  9.25 
percent  per  annum.  Accordingly,  this 
Notice  announces  that  the  Secretary  of 
HUD  has  established  the  interest  rate 
for  section  202  loans  made  during  Fiscal 
Year  1986  at  the  statutory  ceiling  of  9.25 
percent  per  annum. 

Under  24  CFR  50.20(1)  an 
environmental  fmding  is  not  necessary 
because  the  statutorily  required 
establishment  of  interest  rates  is  among 
matters  that  are  categorically  excluded 
from  the  environmental  requirements  of 
24  CFR  Part  50. 

Authority:  (sec.  202.  Housing  Act  of  1959. 
U.S.C.  1701q;  sec.  7(d}.  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C.  3535(d)). 

Dated:  December  12, 1985. 
)anet  Hale. 

General  Deputy  Assistant  Secretary  for 
Housing,  Deputy  Federal  Housing 
Commissioner 

[FR  Doc.  85-30002  Filed  12-18-85:  8:45  am] 

BILUNQ  CODE  4210-27-M 


DEPARTMENT  OF  JUSTICE 

Criminal  Division;  Policy  WItti  Regard 
To  Open  Judicial  Proceedings 

28  CFR  Part  50 

(Ordw  No.  1115-85] 

AGENCY:  U.S.  Department  of  Justice. 

action:  Final  rule. 

summary:  This  order  amends  28  CFR 
50.9  to  assign  authority  to  authorize 
court  closures  to  the  Deputy  Attorney 
General  and  the  Associate  Attorney 


BEST  COPY  AVAILABLE 


General  based  upon  the  source  of  the 
closure  request.  This  action  is  being 
taken  to  ensure  that  the  authorizing 
official  is  familiar  with  the  activities  of 
the  Division  which  malces  the  request. 
Requests  originating  from  Divisions 
supervised  by  the  Deputy  Attorney 
General  will  require  Deputy  Attorney 
General  authorization;  ones  originating 
from  Divisions  supervised  by  the 
Associate  Attorney  General  will  require 
authorization  by  the  Associate  Attorney 
General. 

EFFECTIVE  DATE:  October  18. 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

David  M.  Simonson,  Office  of 
Enforcement  Operations,  Legal  Support 
Unit,  Criminal  Division,  Department  of 
Justice,  Washington.  DC  20530.  (202) 
724-6672. 

SUPPLEMENTARY  INFORMATION:  This 
order  amends  paragraphs  (d)  (1)  and  (2) 
of  28  CFR  50.9  and  changes  the  method 
by  which  the  proper  authorizing  official 
is  determined.  Authorization  to  consent 
to,  or  to  request,  the  closure  of  a  court 
proceeding  will  now  be  given  by  the 
official  who  has  supervisory  authority 
over  the  Division  from  which  the  request 
originates,  rather  than  by  the  Deputy 
Attorney  General  in  civil  cases  and  the 
Associate  Attorney  General  in  criminal 
cases. 

This  Order  is  not  a  rule  within  the 
meaning  of  either  Executive  Order 
12291,  section  1(a),  or  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq. 

List  of  Subjects  in  28  CFR  Part  50 

Administrative  practice  and 
procedure. 

PART  50— (AMENDED] 

By  virtue  of  the  authority  vested  in 
me,  as  Attorney  General  by  28  U.S.C. 
509,  510,  516,  and  519,  and  5  U.S.C.  301, 
§  50.9  of  Title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  50  of 
Title  28,  Code  of  Federal  Regulations,  is 
added  to  read  as  follows: 

Authority:  28  U.S.C.  508.  509.  510:  5  U.S.C. 
301.  552,  552a;  15  U.S.C  16(d). 

2.  The  authority  citations  after  all  the 
sections  in  the  Part  are  removed. 

3.  28  CFR  Part  50  is  amended  by 
revising  paragraph  (d)  of  S  50.9  to  read 
as  follows: 

§50.9    Policy  with  regard  to  open  Judicial 
proceedings. 

*        «        *        *        * 

(d)  A  government  attorney  shall  not 
move  for  or  consent  to  the  closure  of 
any  proceeding,  civil  or  criminal,  except 
with  the  express  authorization  of: 


5H7B    •  Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19.  1985  /  Rules  and  Regulations 


(1)  The  Deputy  Attorney  General,  or. 

(2)  The  Associate  Attorney  General,  if 
the  Division  seeking  authorization  is 
under  the  supervision  of  the  Associate 
Attorney  General 
***** 

Dated:  October  1&  1985. 
Edwin  M«e8e  III. 

Attorney  General. 

|FR  Doc.  85-29991  Piled  12-18-«5;  8:45  am] 

aiUJNQ  COOC  44t0-01-«l 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2203 

Regulations  Implementing  the 
Government  in  the  S«jnshine  Act 

AOEMCV:  Occupational  Safety  and 
Health  Review  Commission. 
ACTION:  Final  rule  nvith  request  for 
comments. 

SURMMAJtv:  This  document  changes  the 
procedures  followed  by  the 
Occupational  Safety  and  Health  Review 
Commission  in  announcing  its  meetings 
and  deciding  whether  to  close  them  to 
the  public.  It  states  the  Commission's 
intention  to  follow  simplified  procedures 
authorized  under  the  Sunshine  Act  in 
announcing  and  closing  its  regularly- 
scheduled  meetings.  It  also  establishes 
separate,  more  formal  procedures 
governing  the  public  announcement  of 
all  other  meetings  of  the  Commissioners 
and  their  decisions  to  open  or  close 
those  meetings.  In  addition,  it  includes 
an  invitation  from  the  Commission  for 
public  comment  on  its  revised 
procedures.  The  Commission's  present 
Sunshine  Act  regulations  require  it  to 
follow  formal  procedures  for  announcing 
all  Commission  meetings  even  though 
the  regularly-scheduled  meetings  are 
almost  always  closed  to  the  public 
because  they  involve  only  the 
disposition  of  contested  cases.  The 
revised  regulations  allow  the 
Commission  to  use  a  less  costly  and  less 
formal  procedure  when  the  meeting  will 
be  closed  on  this  basis. 
EFFECTIVE  DATE:  January  21. 1986. 
ADDRESSES:  Comments  may  be  mailed 
to:  Earl  R.  Ohman.  Jr.,  General  Counsel, 
Occupational  Safety  and  Health  Review 
Commission,  Room  402-A.  1825  K  Street. 
NW.,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 
Earl  R.  Ohman,  Jr.  at  (202)  634-4015. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Requirements 

These  revised  regulations  implement 
the  Government  in  the  Sunshine  Act,  5 


U.S.C.  552b  ("Sunshine  Act ").  The 
Sunshine  Act  creates  two  alternative 
procedures  for  announcing  agency 
meetings  and  deciding  whether  to  close 
them  to  the  public.  Under  the  Act's 
formal  procedures,  a  decision  to  close 
all  or  part  of  a  meeting  must  be  made 
before  the  meeting,  a  public 
announcement  must  be  made  at  least 
one  week  before  the  meeting,  and  notice 
of  the  meeting  must  be  published  in  the 
Federal  Register.  Under  the  Act's 
simpler  expedited  closing  procedure,  the 
decision  to  close  a  meeting  may  be 
made  at  the  beginning  of  the  meeting, 
notice  in  the  Federal  Register  is  not 
required,  and  the  only  requirement 
concerning  announcement  of  the 
meeting  is  that  the  agency  provide 
"public  announcement  of  the  time,  place 
and  subject  matter  of  the  meeting  ...  at 
the  earliest  practicable  time."  5  U.S.C. 
552b(d)(4). 

Expedited  Closing  Procedure 

An  agency  seeking  to  operate  under 
the  expedited  closing  procedure  must 
meet  two  prerequisites:  (a)  The  agency 
must  be  qualified  to  use  this  procedure, 
and  (b)  the  agency  must  adopt 
regulations  implementing  the  procedure. 
See  5  U.S.C.  552b{d)(4).  The  Commission 
has  determined  that  it  is  qualified  to  use 
the  expedited  closing  procedure  because 
almost  all  of  its  meetings  have  been 
closed  to  the  public  on  the  ground  that 
they  involve  only  formal  agency 
adjudication  of  particular  cases.  See 
§§  2203.4  (a)  and  (bj.  The  Commission 
meets  the  second  prerequisite  by 
adopting  these  regulations,  which 
implement  the  expedited  closing 
procedure. 

Commission  Experience  Under  the 
Present  Regulations 

The  Commission  adopted  regulations 
implementing  the  Sunshine  Act  in  March 
1977.  42  PR  15414  (Mar.  22. 1977).  The 
present  regulations  established  a  hybrid 
procedure.  While  the  decision  on  closing 
a  Commission  meeting  was  made  at  the 
beginning  of  the  meeting,  as  authorized 
under  the  expedited  closing  procedure, 
the  public  announcement  of  Commission 
meetings  was  governed  by  the  Sunshine 
Act's  formal  procedures,  including  the 
requirement  of  publication  in  the 
Federal  Register. 

The  Commission's  experience  under 
its  present  regulations  has  not  been 
satisfactory.  Currently,  the 
Commmission  meets  on  a  weekly  basis 
to  consider  and  decide  contested  rases 
under  the  Occupational  Safety  ana 
Health  Act  of  1970.  Each  week  the 
Commission  posts  a  formal  public 
announcement  of  the  meeting  to  be  held 
the  following  week.  In  addition,  it 


publishes,  at  a  significant  cost,  a  formal 
annoimcement  of  each  meeting  in  the 
Federal  Register.  The  Commission 
traditionally  has  closed  all  such 
meetings  because  they  involve  only 
"formal  agency  adjudication."  See  5 
U.S.C.  552b(c)(10).  As  a  result,  there  has 
also  been  little  or  no  public  response  to 
the  Commission's  announcements.  The 
Commission  has  therefore  concluded 
that  the  costly  and  time-consuming 
public  announcement  procedures  of  its 
present  regulations  are  unnecessary  and 
wasteful. 

Procedural  Changes 

These  revised  regulations  make 
several  changes  in  the  Commission's 
procedures  for  announcing  its  meetings 
and  determining  whether  to  close  them 
to  the  public.  The  regulations  create  two 
categories  of  Commission  meetings:  (a] 
Regularly-scheduled  meetings  and  (b)  all 
other  meetings  of  the  Commission 
members.  The  regulations  distinguish 
between  these  two  types  of  meetings  by 
identifying  which  matters  may  be 
considered  at  which  type  of  meeting. 
The  regulations  also  establish  different 
procedures  for  announcing  the  two  types 
of  Commission  meetings  and  for 
determining  whether  to  close  them. 

In  addition,  these  revised  regulations 
clarify  the  statutory  definition  of  the  key 
term  "meeting."  See  5  U.S.C,  552b(a)(2). 
In  particular,  a  distinction  is  made 
between  meetings  of  the  Commissioners, 
which  are  governed  by  these 
regulations,  and  informal  background 
discussions  among  the  Commissioners, 
which  are  not.  This  distinction  is 
recognized  in  case  law  interpreting  the 
Sunshine  Act  See  F.C.C.  v.  ITT  World 
Communications,  Inc.,  104  S.Ct.  1936 
(1984).  quoting  S.  REP.  NO.  94-354.  94th 
Cong..  Ist  Sess.  19  (1975). 

Regularly-Scheduled  Meetings 

The  public  announcement  of  the 
Commission's  regularly-scheduled 
meetings  is  included  in  these  revised 
regulations.  See  9  2203.4(c). 
This  notice  will  be  supplemented  by 
posted  notices  only  when  the 
Commission  cancels  a  regularly- 
scheduled  meeting  or  reschedules  it  for 
another  time  or  day.  Notice  of  the 
Commission's  regularly-scheduled 
meetings  will  no  longer  be  published  in 
the  Federal  Register. 

Other  Commission  Meetings 

If  the  Commission  has  official 
business  that  cannot  be  conducted  in  a 
regularly-scheduled  meeting,  it  will 
schedule  a  special  meeting  or  meetings 
for  the  purpose  of  conducting  that 
business.  "The  public  announcement  of 
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these  meetings  and  decisions  to  close 
these  meetings  in  whole  or  in  part  will 
be  made  in  accordance  with  the 
Sunshine  Act's  formal  procedures, 
including  publication  of  notice  of  the 
meetings  in  the  Federal  Register.  See 
S  2203.5. 

Public  Comment 

This  document  revises  agency  rules  of 
procedure  and  practice.  The 
Commission  therefore  has  the  authority, 
under  5  U.S.C.  553(b)(A).  to  adopt  these 

I  revised  regulations  without  prior  notice 
or  public  comment.  Because  it  wishes  to 
put  these  revised  procedures  into  effect 

I      as  soon  as  possible  to  avoid 

unnecessary  expense,  the  Commission 
adopts  these  revised  regulations  as  its 
final  rule.  Nevertheless,  the  Commission 
values  any  comments  that  the  public 
may  have  on  these  matters.  Public 
comment  is  accordingly  invited. 
Comments  may  be  mailed  to  the  General 
Counsel  at  the  address  previously 
stated. 

List  of  Subjects  in  29  CFR  Part  2203 

Sunshine  Act.  Information,  Public 
meetings. 

For  the  reasons  set  out  in  the 
preamble.  Part  2203  of  Chapter  XX.  Title 
29  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  2203— REGULATIONS 
IMPLEMENTINQ  THE  GOVERNMENT  IN 
THE  SUNSHINE  ACT 

Sec 

Z203.1    Purpose  and  scope. 

2203.2  Deflnitions. 

2203.3  Public  attendance  at  Commission 
meetings. 

2203.4  Procedures  applicable  to  regnlariy- 
scheduted  meetings. 

2203.5  Procedures  applicable  to  other 
meetings. 

2203.6  Certirication  by  the  General  Counsel. 
22037    Transcripts,  recordings  and  minutes 

of  closed  meetings. 
Authority:  29  U.S.C.  661(g);  5  U.S.C. 
552b(d)(4):  5  U.S.C.  552b(g). 

§  2203.1    Purpo**  and  scop*. 

This  part  applies  to  all  meetings  of  the 
Occupational  Safety  and  Health  Review 
Commission.  Its  purpose  is  to  implement 
the  Government  in  the  Sunshine  Act.  5 
U.S.C.  552b.  The  rules  in  this  part  are 
intended  to  open  to  public  observation, 
to  the  extent  practicable,  the  meetings  of 
the  Commission,  while  preserving  the 
Commission's  abihty  to  fulfill  its 
adjudicatory  responsibihties  and 
protecting  the  rights  of  individuals. 

§2203.2    Definitions. 

For  the  purposes  of  this  part: 
"Expedited  closing  procedure"  means 
the  simplified  procedures  described  at  5 


U.S.C.  552b(d](4}  for  announcing  and 
closing  certain  agency  meetings. 

"General  Counsel"  means  the  General 
Counsel  of  the  Commission,  the  Deputy 
General  Counsel,  or  any  other  person 
designated  by  the  General  Counsel  to 
carry  out  his  responsibilities  under  this 
part. 

"Meeting"  means  the  deliberations  of 
at  least  two  Commissioners,  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  "official 
Commission  business."  A  conference 
telephone  call  among  the 
Commissioners  is  a  "meeting"  if  it 
otherwise  qualifies  as  a  "meeting"  under 
this  paragraph.  The  term  does  not 
include:  (a)  The  deliberations  required 
or  permitted  under  S  9  2203.4(d)  and 
2203.5,  e.g.,  a  discussion  of  whether  to 
open  or  close  a  meeting  under  this  part; 
(b)  business  that  is  conducted  by 
circulating  written  materials 
sequentially  among  the  Commissioners 
for  their  consideration  on  an  individual 
basis;  (c)  a  gathering  at  which  the 
Chairman  of  the  Commission  seeks  the 
advice  of  the  other  Commissioners  on 
the  carrying  out  of  a  function  that  has 
been  vested  in  the  Chairman,  by  statute 
or  otherwise;  or  (d)  informal  discussions 
of  the  Commissioners  that  clarify  issues 
and  expose  varying  views  but  do  not 
effectively  predetermine  official  actions. 

"Official  Commission  business" 
means  matters  that  are  the 
responsibility  of  the  Commission  acting 
as  a  collegia!  body,  including  the 
adjudication  of  litigated  cases.  The  term 
does  not  include  matters  that  are  the 
responsibility  of  the  Commission's 
Chairman.  See.  e.g..  29  U.S.C  661(e). 

"Regularly-scheduled  meetings" 
means  meetings  of  the  Commission  that 
are  held  at  10:00  a.m.  on  Thursday  of 
each  week,  except  on  legal  holidays. 
The  term  includes  regularly-scheduled 
meetings  that  have  been  rescheduled  for 
another  time  or  day. 

S  2203.3    Public  attsndanc*  at  Commission 
msatlngs. 

(a)  Policy.  Commissioners  will  not 
jointly  conduct  or  dispose  of  official 
Commission  business  in  a  meeting 
unless  it  is  conducted  in  accordance 
with  this  part.  Because  the  Commission 
was  created  for  the  purpose  of 
adjudicating  litigated  cases,  it  can  be 
expected  that  most  of  its  meetings  will 
be  closed  to  the  public.  However. 
meetings  that  do  not  involve 
Commission  adjudication  or  discussion 
of  issues  in  cases  before  it  will  be  open 
to  the  extent  practicable.  The  public  will 
not  be  allowed  to  participate  in 
discussions  during  open  meetings. 

(b)  Grounds  for  dosing  meetings. 
Except  where  the  Commission  finds  that 


the  public  interest  requires  otherwise, 
all  or  part  of  a  meeting  may  be  closed  to 
the  public,  and  information  about  a 
meeting  may  be  withheld  from  the 
public  where  the  Commission 
determines  that  the  meeting,  or  part  of 
the  meeting,  or  information  about  the 
meeting,  is  likely  to: 

(1)  Disclose  matters  that  are:  (i) 
Specifically  authorized  under  criteria 
established  by  an  Executive  order  to  be 
kept  secret  in  the  interests  of  national 
defense  or  foreign  policy  and  (ii)  in  fact 
properly  classified  pursuant  to  such 
Executive  order 

(2)  Relate  solely  to  the  internal 
persormel  rules  and  practices  of  the 
Commission; 

(3)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  section  552  of  title  5), 
Provided,  That  such  statute  (i)  requires 
that  the  matter  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no 
discretion  on  the  issue,  or  (ii) 
establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld: 

J    (4)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  are  privileged  or 
confidential: 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  cmy  person; 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would:  (1) 
Interfere  with  enforcement  proceedings, 
(ii)  deprive  a  person  of  a  right  to  a  fair 
trail  or  an  impartial  adjudication,  (iii) 
constitute  an  unwarranted  invasion  of 
personal  privacy,  (iv)  disclose  the 
identity  of  a  confidential  source  and.  in 
the  case  of  a  record  compiled  by  a 
criminal  law  enforcement  authority  in 
the  course  of  a  criminal  investigation,  or 
by  an  agency  conducting  a  law^hd 
national  security  intelligence 
investigation,  confidential  information 
furnished  only  by  the  confidential 
source,  (v)  disclose  investigative 
techniques  and  procedures,  or  (vi) 
endanger  the  life  or  physical  safety  of 
law  enforcement  personnel; 

-  (8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by.  on  behalf 
of.  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions; 
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(9)  Disclose  information  the  premature 
disclosure  of  which  would: 

(i)  Be  likely  to  (A)  lead  to  significant 
financial  speculation  in  currencies, 
securities,  or  commodities,  or  (B) 
significantly  endanger  the  stability  of 
any  financial  institution,  or 

(ii)  Be  likely  to  significantly  frustrate 
implementation  of  a  proposed 
Commission  action,  except  where  the 
Commission  has  already  disclosed  to 
the  public  the  content  or  nature  of  its 
proposed  action,  or  where  the 
Commission  is  required  by  law  to  make 
such  disclosure  on  its  own  initiative 
prior  to  taking  final  agency  action  on 
such  proposal:  or 

(10)  Specifically  concern  the 
Commission's  issuance  of  a  subpena  or 
the  Commission's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
foreign  court  or  international  tribunal,  or 
an  arbitration,  or  the  initiation,  conduct 
discussion  or  disposition  by  the 
Commission  of  a  particular  case  of 
formal  Commission  adjudication. 

(c)  Regularly-scheduled  meetings.  The 
Commission  will  hold  regularly- 
scheduled  meetings  for  the  purpose  of 
considering  matters  that  may  properly 
be  closed  to  the  public  under  paragraph 
(b)(4),  (8),  (9)(i)  or  (10)  of  this  section,  or 
any  combination  thereof.  Primarily, 
these  meetings  will  be  held  for  the 
purpose  of  considering  or  disposing  of 
particular  cases  of  formal  Commission 
adjudication.  The  Commission  therefore 
expects  to  close  all  regularly-scheduled 
meetings.  The  procedures  established  in 
S  2203.4  apply  to  the  public 
announcement  and  closing  of  regularly- 
scheduled  meetings. 

(d)  Other  Commission  meetings.  All 
other  meetings  of  the  Commission  will 
be  open  to  public  observation  unless  the 
Commission  determines  that  all  or  part 
of  a  meeting  is  likely  to  disclose 
information  of  the  kind  set  forth  in  any 
subparagraph  of  paragraph  (b)  of  this 
section.  The  procedures  established  in 

§  2203.5  apply  to  the  public 
announcement  of  Commission  meetings 
that  are  not  regularly  scheduled  and  to 
the  total  or  partial  closing  of  these 
meetings. 

§  2203.4    Procedures  appticaIXe  to 
reguiarty-scl>eduied  meetings. 

(a)  Statutory  authority  to  adopt 
expedited  closing  procedure.  The 
Government  in  the  Sunshine  Act 
provides,  at  5  U.S.C.  552b(d)(4),  that 
qualified  agencies  may  establish  by 
regulation  expedited  procedures  for 
announcing  and  closing  certain 
meetings.  Specifically,  "|a)ny  agency,  a 
majority  of  whose  meetings  may 
properly  be  closed  to  the  public 
pursuant  to  paragraph  (4).  (8).  (9)(A),  or 


(10)  of  subsection  (c)  [of  the  statute],  or 
any  combination  thereof,  may  provide 
by  regulation  for  the  closing  of  such 
meetings  or  portions  thereof  (through  the 
expedited  closing  procedure)."  See 
SS  2203.3(b)(4),  (8),  (9)(i)  and  (10).  which 
are  equivalent  to  the  referenced 
paragraphs  of  the  statute.  The 
Commission  had  determined,  for  the 
reasons  stated  in  paragraph  (b)  of  this 
section,  that  it  is  qualified  to  adopt 
implementing  regulations  under  5  U.S.C. 
552b(d)(4).  It  hereby  announces  that  it 
will  follow  the  expedited  closing 
procedure  authorized  under  that 
statutory  provision  in  conducting  its 
regularly-scheduled  meetings. 

(b)  Commission  qualification  to  adopt 
expedited  dosing  procedure.  The 
Commission  has  determined  that  a 
majority  of  its  meetings  may  be  closed 
to  the  public  under  5  U.S.C.  552b(c)(10). 
See  §  2203.3(b)(10).  The  Commission  is 
an  adjudicatory  agency  that  has  no 
regulatory  functions.  It  was  established 
to  resolve  disputes  arising  out  of 
enforcement  actions  brought  by  the 
Secretary  of  Labor  under  the 
Occupational  Safety  and  Health  Act  of 
1970,  29  U.S.C.  651-678.  See  29  U.S.C. 
659(c).  The  Commission's  experience 
under  the  Government  in  the  Sunshine 
Act  has  been  that  almost  all  of  its 
meetings  have  been  closed,  in  whole  or 
in  part,  under  5  U.S.C  552b(c)(10) 
because  they  involved  only  formal 
agency  adjudication  of  specific  cases. 

(c)  Announcements.  Regularly- 
scheduled  meetings  of  the  Commission 
will  be  held  at  10:00  a.m.  every 
Thursday,  except  for  legal  holidays,  in 
the  Hearing  Room  (Suite  410)  of  the 
Commission's  national  office  at  1825  K 
Street  NW.,  Washington.  DC.  If  a 
regularly-scheduled  meeting  is 
rescheduled,  public  announcement  of 
the  time,  date  and  place  of  the  meeting 
will  be  made  at  the  earliest  practicable 
time  by  posting  a  notice  in  a  prominent 
place  at  the  Commission's  national 
office.  If  a  regularly-scheduled  meeting 
is  cancelled,  a  notice  of  cancellation  will 
be  posted  in  the  same  manner. 
Information  about  the  subject  of  each 
regularly-scheduled  meeting  will  be 
made  available  in  the  Office  of  the 
General  Counsel,  telephone  number 
(202)  634-^015.  at  the  earliest  practicable 
time.  However,  no  information  that  may 
be  withheld  under  S  2203.3(b)  will  be 
made  available,  and  individual  items 
may  be  added  to  or  deleted  from  the 
agenda  at  any  time.  Inquiries  from  the 
public  regarding  any  regularly- 
scheduled  meeting  will  be  directed  to 
the  Office  of  the  General  Counsel. 

(d)  Voting.  At  the  beginning  of  each 
regularly-scheduled  meeting,  the 
Commission  will  vote  on  whether  to 


close  the  meeting.  No  proxy  vote  will  be 
permitted  and  the  vote  of  each 
Commissioner  will  be  recorded.  This 
record  of  each  Commissioner's  vote  will 
be  made  available  to  the  public  at  the 
Commission's  national  office 
immediately  after  the  meeting. 

S  2203.5    Procedures  appNcaMe  to  otfwr 


(a)  Announcements. — (1)  Meetings 
announced.  Public  announcement  wilt 
be  made  of  every  meeting  that  is  not  a 
regularly-scheduled  meeting.  This 
announcemet  will  state  the  time,  place, 
and  subject  of  the  meeting,  whether  it  is 
to  be  open  or  closed,  and  the  name  and 
phone  number  of  the  person  designated 
to  respond  to  requests  for  information 
about  the  meeting.  The  announcement 
will  be  made  at  least  one  week  before 
the  meeting  unless  at  least  two 
Commissioners  determine  by  a  recorded 
vote  that  Commission  business  requires 
that  such  meeting  be  called  at  an  earlier 
date.  In  that  case,  the  Commission  will 
make  its  public  announcement  at  the 
earliest  practicable  time. 

(2)  Changes  announced.  The  time  or 
place  of  a  meeting  may  be  changed 
following  the  public  announcement 
required  by  paragraph  (a)(1)  of  this 
section,  but  only  if  public  announcement 
of  the  change  is  made  at  the  earliest 
practicable  time.  The  subject  of  a 
meeting,  or  the  determination  by  the 
Commission  to  open  or  close  all  or  part 
of  a  meeting,  may  also  be  changed 
following  the  public  announcement 
required  by  paragraph  (a)(1)  of  this 
section;  however,  these  changes  may  be 
made  only  if:  (i)  At  least  two 
Commissioners  determine  by  recorded 
vote  that  Commission  business  so 
requries  and  that  no  earUer 
announcement  of  the  change  was 
possible  and  (ii)  public  announcement  of 
the  change  and  the  vote  of  each 
Commissioner  on  the  change  is  made  at 
the  earliest  practicable  time. 

(3)  Form  of  announcements.  The 
announcements  requried  under 
paragraph  (a)  of  this  section  will  be 
made  by  posting  a  notice  in  a  prominent 
place  at  the  Commission's  national 
office.  In  addition,  immediately 
following  each  announcement  required 
by  paragraph  (a)  of  this  section,  notice 
of  the  same  matters  described  in  the 
posted  notice  will  also  be  submitted  for 
publication  in  the  Federal  Register. 

(b)  Voting. — (1)  Requirement  that  vote 
be  taken.  Action  to  close  all  or  part  of  a 
meeting  that  is  not  regularly  scheduled 
or  to  withhold  information  about  a 
meeting  that  is  not  regularly  scheduled, 
under  any  paragraph  of  {  2203.3(b),  will 
be  taken  only  when  at  least  two 
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Commissioners  vote  to  take  the 
proposed  action. 

(2)  Separate  votes  required.  A 
separate  vote  of  the  Commissioners  will 
be  taken  with  respect  to  each 
Commission  meeting  or  each  part  of  a 
meeting  that  is  proposed  to  be  closed 
under  paragraph  (b)  of  this  section  or 
with  respect  to  any  information  that  is 
proposed  to  be  withheld  under 
paragraph  (b)  of  this  section. 

(3)  Single  vote  on  a  series  of  meetings. 
A  single  vote  may  be  taken  with  respect 
to  closing  all  or  part  of  a  series  of 
meetings  under  paragraph  (b)  of  this 
section,  or  with  respect  to  any 
information  concerning  a  series  of 
meetings,  so  long  as  each  meeting  in  the 
series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  30  days  after  the  initial 
meeting  in  the  series. 

(4)  Public  requests  to  close  meetings. 
Any  person  whose  interest  may  be 
directly  affected  by  a  portion  of  an  open 
meeting  may  request  that  the 
Commission  close  that  portion  to  the 
public  for  any  of  the  reasons  referred  to 
in  paragraph  (b)  (5).  (6)  or  (7)  of  S  2203.3. 
Upon  the  motion  of  any  Commissioner, 
the  Commission  will  vote  by  recorded 
vote  whether  to  grant  the  request. 

(5)  Proxy  votes;  recording  of  votes.  No 
proxy  vote  will  be  permitted  for  any 
vote  required  under  paragraph  (b)  of  this 
section.  The  vote  of  each  participating 
Commissioner  will  be  recorded. 

(6)  Public  announcement  of  votes. 
Within  one  day  after  any  vote  taken 
under  paragraph  (b)  of  this  section,  the 
vote  of  each  Commissioner  on  the 
question  will  be  made  publicly  available 
at  the  Commission's  national  office.  If 
any  part  of  a  meeting  is  to  be  closed 
under  paragraph  (b)  of  this  section,  a  full 
written  explanation  of  the  Commission's 
action,  together  with  a  list  of  all  persons 
expected  to  attend  the  meeting  and  their 
affiliation,  will  be  made  publicly 
available  at  the  Commission's  national 
office  within  one  day  after  the  vote  to 
close. 

§2203.6    Cwlification  by  ttt«  Qenmrt 
CounseL 

For  every  meeting  closed  under  any 
provision  of  these  rules,  the  General 
Counsel  will  be  asked  to  certify  before 
the  meeting  that  in  his  opinion  the 
meeting  may  properly  be  closed  to  the 
public,  and  to  state  which  exemptions 
he  has  relied  upon.  A  copy  of  this 
certification,  together  with  a  statement 
(from  the  Commissioner  presiding  over 
the  meeting]  setting  forth  the  time  and 
place  of  the  meeting  and  the  persons 
present,  shall  be  retained  by  the 
Commission  as  part  of  the  transcript, 


recording  or  minutes  of  the  meeting 
described  in  S  2203.7, 

S  2203.7    Transcripts,  rtcordlngt  and 
minute*  of  dosed  meetings. 

(a)  Record  of  meeting.  The 
Commission  will  make  a  complete 
transcript  or  electronic  recording 
adequate  to  record  fully  the  proceedings 
of  each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public.  However,  if  all  or 
part  of  a  meeting  is  closed  under 
paragraph  (b)(8),  (9)(i)  or  (10)  of  9  2203.3, 
the  Conunission  shall  maintain  either 
such  a  transcript  or  recording,  or  a  set  of 
minutes.  Such  minutes  will  fully  and 
clearly  describe  all  matters  discussed 
and  will  provide  a  full  and  accurate 
summary  of  any  actions  taken,  and  the 
reasons  for  the  actions.  The  minutes  will 
also  include  a  description  of  each  of  the 
views  expressed  on  any  item  and  a 
record  of  any  roll  call  vote  (reflecting 
the  vote  of  each  Commissioner  on  the 
question).  In  addition,  the  minutes  will 
identify  all  documents  considered  in 
connection  with  any  action. 

(b)  Public  access  to  records.  The 
Commission  will  make  promptly 
available  to  the  public,  at  its  national 
office,  the  transcript  electronic 
recording,  or  minutes  of  the  discussion 
of  any  item  on  the  agenda,  or  of  any 
testimony  of  any  witness  received  at  the 
meeting,  except  for  such  item  or  items  of 
such  discussion  or  testimony  as  the 
Commission  determines  to  contain 
information  which  may  be  withheld 
under  S  2203.3(b).  Copies  of  the 
transcript,  the  minutes,  or  a 
transcription  of  the  recording  disclosing 
the  identity  of  each  speaker,  with  the 
deletions  noted  in  the  preceding 
sentence,  will  be  furnished  to  any  ' 
person  at  the  actual  cost  of  duplication 
or  transcription.  Requests  to  inspect  or 
to  have  copies  made  of  any  transcript, 
electronic  recording  or  set  of  minutes  of 
any  meeting,  or  any  item{s)  on  the 
agenda  of  any  meeting,  should  be  made 
in  writing  to  the  General  Counsel  at  the 
OfHce  of  the  General  Counsel, 
Occupational  Safety  and  Health  Review 
Commission,  Room  402-A.  1825  K  Street, 
NW.,  Washington.  DC  20006.  The 
request  should  identify  the  time,  date, 
and  place  of  the  meeting  and  briefly 
describe  the  items  sought.  The 
Commission  will  maintain  a  complete 
verbatim  copy  of  the  transcript,  a 
complete  copy  of  the  minutes,  or  a 
complete  electronic  recording  of  each 
closed  meeting,  or  closed  portion  of  a 
meeting,  for  a  period  of  at  least  two 
years  after  the  meeting,  or  until  one  year 
after  the  conclusion  of  any  Commission 
proceeding  with  respect  to  which  all  or 
part  of  the  meeting  was  held,  whichever 
occurs  later. 


Dated:  Pecember  11. 1965. 
E.  Rom  Buckley, 
Chairman. 

Dated;  December  11, 1965. 
Robert  E.  Rader,  Jr., 
Commissioner 

Dated:  December  13. 1965. 
)ohn  R.  WaU, 
Commissioner. 
(FR  Doc.  65-30023  Filed  12-18-65;  6:45  amj 
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VETERANS  ADMINISTRATION 

38  CFR  Part  36 

Decrease  In  Maxlimim  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

agency:  Veterans  Administration. 
ACnoN:  Final  regulations. 

SUIMIMARY:  The  VA  (Veterans 
Administration)  is  decreasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
Hxed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availability  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  tvill  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost. 

EFFECTIVE  DATE:  December  13, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits,  Veterans  Administration.  810 
Vermont  Avenue.  NW..  Washington.  DC 

20420  (202-389-3042). 

SUPPLEMENTARY  INFORMATION:  The 

Administrator  is  required  by  section    - 
1819(f).  Utle  38.  United  States  Code,  to 
establish  maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  man^ctured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  and  long- 
term  interest  rates — ^have  shown  that  the 
manufactured  home  capital  markets    . 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
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manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  from  lenders 
and  investors  to  make  these  types  of  VA 
loans. 

The  Administrator  is  also  required  by 
section  1803(c),  title  38.  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicators  similarly 
favor  reductions  in  the  maximum 
interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assist 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regulatory  Flexibility  Act  Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981,  Federal  Register  (46  FR  25443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  chapter  37  of  title  38,  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612. 

These  regulatory  amendments  have  ■ 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 
that  they  are  not  "major  rules"  as 
defined  in  that  Order.  The  existing 
process  of  informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President,  OMB,  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  stable  flow  of  mortgage 
credit  at  rates  consistent  with  the 
market. 

These  final  regulations  come  within 
exceptions  It  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 


would  neessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

[Catalog  of  Federal  Domestic  Assistance 
Program  numbers.  64.113.  64.114.  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c).  1803(c)(1),  1811(d)(1) 
and  1819  (f)  and  (g)  of  title  38.  United 
States  Code. 

These  decreases  are  accomplished  by 
amending  §S  36.4212(a)  (1).  (2).  and  (3). 
and  36.4311  (a),  (b).  and  (c)  and 
36.4503(a),  title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

Approved:  December  12. 1985. 
Hairy  N.  Waiters. 

Administrator. 

PART  36— LOAN  GUARANTY 

The  Veterans  Administration  is 
amending  38  CFR  Part  36  as  follows: 

1.  In  §  36.4212,  paragraph  (a)  is 
revised  as  follows: 

§  36.4212    Interest  rates  and  late  charges. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1819  may 
not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  the  Veterans  Administration 
prior  to  the  respective  effective  date:  (38 
U.S.C.  1819(f)) 

(1)  Effective  December  13. 1985, 13 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchases  of  a 
manufactured  home  unit  only. 

(2)  Effective  December  13, 1985, 12% 
percent  simple  interest  per  armum  for  a 
loan  which  finances  the  purchase  of  a 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  December  13, 1985, 12  V4 
percent  simple  interest  per  annum  for  a 
loan  which  will  finance  the 
simultaneous  acquisition  of  a 
manufactured  home  and  a  lot  and/or  the 
site  preparation  necessary  to  make  a  lot 
acceptable  as  the  site  for  the 
manufactured  home. 

•        *        *        •        • 

2.  In  §36.4311.  paragraphs  (a),  (b),  and 
(c)  are  revised  as  follows: 


S  36.4311    Intsrsst  rates, 
(a)  Excepting  loans  guaranteed  or 

insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  10  V^  centum  per  annum, 
effective  December  13. 1985,  the  interest 
rate  on  any  home  or  condominium  loan, 
other  that  a  graduated  payment 
mortgage  loan,  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  lOVt  per  centum  per 
annum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  10%  per  centum  per  annum, 
effective  December  13. 1985,  the  interest 
rate  of  any  graduated  payment  mortgage 
loan  guaranteed  or  insured  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  10%  per  centum  per  annum.  (38 
U.S.C.  1083(c)(1)) 

(c)  Effective  December  13. 1985.  the 
interest  rate  on  any  loan  solely  for 
energy  conservation  improvements  or 
other  alterations,  improvements  or 
repairs,  which  is  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  12  per  centum  per 
armum  on  the  unpaid  principal  balance. 
(38  U.S.C.  1803(c)(1)) 
***** 

3.  In  §  36.4503.  paragraph  (a)  is 
revised  as  follows: 

§  36.4503    Amount  and  amortiiation. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  S  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  VA  shall  bear  interest  at  the  rate 
of  10  V^  percent  per  annum.  Loans  solely 
for  the  purpose  of  energy  conservation 
improvements  or  other  alterations, 
improvements,  or  repairs  shall  bear 
interest  at  the  rate  of  12  percent  per 
annum.  (38  U.S.C.  1811  (d)(1)  and  (2)(A)) 


[FR  Doc.  85-30020  Filed  12-18-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  799 
IOPTS-42059B;  FRL-2940-5] 

1,1,1-Trichloro«thane;  Rnal  Test 
Standards  and  Reporting 
Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  On  October  10. 1984  EPA 
issued  a  final  rule  under  section  4(a)  of 
the  Toxic  Substances  Control  Act 
(TSCA)  requiring  that  manufacturers 
and  processors  of  l.l.l-trichloroethane 
(TCEA.  CAS  No.  71-55-6)  test  this 
chemical  for  developmental  toxicity.  In 
August  1985,  the  Agency  proposed  that 
the  protocols  and  schedule  submitted  by 
an  industry  consortium  be  adopted  as 
the  test  standings  and  reporting 
requirements  for  TCEA  under  3iis  test 
rule.  EPA  has  reviewed  public 
comments  on  the  proposal  and  has 
decided  to  promulgate  a  final  rule  that 
specifies  these  protocols  and  schedule 
as  the  test  standards  and  reporting 
requirements  for  TCEA. 
DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271;  February  21. 1985).  this  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  eastern 
("daylight"  or  "standard"  as 
appropriate]  time  on  January  2, 1988. 
This  rule  shall  become  effective  on 
February  3. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW.  Washington.  DC  20480.  Toll  free: 
(800-424-9065).  in  Washington.  DC: 
(544-1404),  outside  the  U.S.A: 
(Operator-202-554-1404). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  10, 1984  (49 
FR  39810),  EPA  issued  a  final  Phase  I 
rule  under  section  4(a)  of  TSCA  to 
require  testing  of  TCEA  for 
developmental  toxicity.  The  Agency  is 
now  promulgating  a  final  Phase  II  rule 
specifying  that  the  industry-submitted 
protocols  and  schedule  be  the  test 
standards  and  reporting  requirements 
for  this  testing.  This  test  rule  for  l.l.l- 
trichloroethane  is  being  promulgated 
under  40  CFR  799.4400. 

I.  Background 

This  document  is  part  of  the 
implementation  of  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA,  Pub.  L. 
94-^69,  90  Stat.  2003  et  seq..  15  U.S.C. 


2601  et  aeq.],  which  contains  authority 
for  EPA  to  require  development  of  data 
relevant  to  assessing  the  risks  to  health 
and  the  environment  posed  by  exposure 
to  particular  chemical  substances  or 
mixtures. 

1.1.1 -Trichloroethane  (TCEA.  CAS  No. 
71-55-6)  was  designated  by  the 
Interagency  Testing  Committee  (ITC)  for 
priority  testing  consideration  (43  FR 
16684;  April  19, 1978).  EPA  promulgated 
in  the  Feideral  Register  of  October  10, 
1984  (49  FR  39810).  a  final  Phase  I  rule 
requiring  testing  of  TCEA.  EPA  based 
the  final  testing  requirements  for  TCEA 
on  the  authority  of  section  4(a)(1)(B)  of 
TSCA.  The  Agency  found  that  TCEA  is 
produced  in  substantial  quantities  and 
that  there  is  substantial  occupational 
and  consumer  exposure  to  TCEA 
resulting  from  its  manufacture, 
processing,  and  use.  For  a  detailed 
discussion  of  EPA's  findings  and  testing 
requirements  for  TCEA  refer  to  the  final 
Phase  I  rule.  In  accordance  with  the  Test 
Rule  Development  and  Exemption 
Procedures  for  two-phase  rulemaking  in 
40  CFR  Part  790.  persons  subject  to  this 
rule  were  required  to  submit  letters  of 
intent  to  perform  the  testing  or 
exemption  applications.  Those 
submitting  letters  of  intent  were 
required  to  submit  proposed  study  plans 
and  schedules  for  the  testing  required  in 
the  final  Phase  I  rule. 

On  December  20, 1984,  a  consortium 
of  U.S.  manufacturers  and  an  importer 
of  TCEA,  known  as  the  Halogenated 
Solvents  Industry  Alliance  (HSIA). 
notified  EPA  of  their  intent  to  sporuor 
the  testing  required  in  the  Phase  I  test 
rule  (Ref.  7).  HSIA  submitted  proposed 
study  plans  on  February  21, 1985  and 
April  17. 1985.  In  the  Federal  Register  of 
August  7. 1985  (50  FR  31895),  EPA 
proposed  that  the  submitted  protocols 
and  schedules  be  adopted  as  the  test 
standards  and  reporting  requirements 
for  the  testing  of  TCEA.  EPA  is  now 
promulgating  a  final  Phase  II  ruje 
requiring  the  HSIA  to  conduct  this     - 
testing  in  accordance  with  the  proposed 
test  standards  and  reporting 
requirements. 

II.  Proposed  Test  Standards 

The  HSIA,  comprised  of  Dow 
Chemical  Co.,  ICI  Americas.  Inc..  PPG 
Industries,  Inc..  and  Vulcan  Materials 
Co.,  notified  EPA  of  their  agreement  to 
sponsor  the  testing  required  in  the  final 
Phase  I  rule  for  TCEA  in  40  CFR 
790.4400.  HSIA  has  submitted  proposed 
study  plans  (Refs.  1  through  5)  to 
conduct  the  following  tests:  Inhalation 
Developmental  Toxicity  Probe  Study  in 
rabbits;  Inhalation  Developmental 
Toxicity  Study  in  rabbits;  Inhalation 
Developmental  Toxicity  Probe  Study  in 


rats;  and  Inhalation  Developmental 
Toxicity  Study  in  rats.  HSIA  stated  that 
these  tests  will  be  conducted  in 
accordance  with  EPA  TSCA  Good 
Laboratory  Practice  Standards  as  set 
forth  in  40  CFR  Part  792. 

Exposure  levels  of  0. 1,000,  3.000.  and 
6,000  parts  per  million  (ppm)  for  6  hr/ 
day  were  proposed  for  both  the  rat 
(days  6  through  15  or  gestation)  and 
rabbit  (days  6  through  18  of  gestation) 
probe  studies,  with  exposiu^  levels  for 
the  full  inhalation  developmental 
toxicity  studies  based  on  results  of  the 
probe  studies.  TCEA  from  a  commercial 
source  stabilized  with  less  than  0.1 
percent  butylene  oxide  will  be  used  as 
the  test  material.  It  was  proposed  that 
either  Sprague  Dawley  or  Fisher  344  rats 
and  New  Zealand  white  rabbits  would 
be  used  for  this  testing.  The  full 
protocols  are  available  in  the  pubUc 
docket  for  this  action.  Hie  protocols 
submitted  by  HSIA  have  been  reviewed 
by  the  Agency  and  found  to  conform  to 
the  TSCA  Health  Effects  Test 
Guidelines  for  Inhalation  Toxicity 
Testing.  The  Agency  proposed  that  these 
protocols  be  adopted  as  test  standards 
for  performing  the  developmental 
toxicity  testing  of  TCEA  required  under 
40  CFR  799.4400. 

III.  Proposed  Reporting  Requirements 

HSIA  proposed  that  if  the  protocol 
were  made  final  in  1985.  the  testing 
could  begin  in  the  second  quarter  of 
1986.  The  U.S.  District  Court  in  its  final 
order  for  NRDC  v.  EPA  required 
issuance  of  a  final  Phase  11  rule  for 
TCEA  by  March  1986  (Ref.  6).  * 

HSIA  also  proposed  that  within  90 
days  after  the  effective  date  of  the  final 
Phase  II  rule  establishing  the  test 
standards,  the  manufacturers  would 
make  a  final  selection  of  the  testing 
facility.  The  testing  would  be  initiated 
within  6  months  after  the  effective  date 
of  the  final  Phase  11  rule.  Final  reports  of 
the  probe  studies  would  be  submitted  by 
week  36  for  rabbits  and  week  37  for  rats. 
The  final  report  for  the  complete  study 
on  rabbits  would  be  submitted  by  week 
61.  The  final  report  for  the  complete 
study  in  rats  would  be  submitted  by 
week  70  (Ref.  5).  EPA  proposed  that 
testing  be  initiated  within  6  months  and 
results  reported  to  the  Agency  within  16 
months  of  the  effective  date  of  the  final 
Phase  II  rule  for  TCEA.  In  addition,  it 
was  proposed  that  quarterly  progress 
reports  be  submitted  to  the  Agency. 

As  required  by  TSCA  section  4(d),  the 
Agency  plans  to  publish  in  the  Federal 
Register  a  notice  of  the  receipt  of  any 
test  data  submitted  under  this  test  rule 
within  15  days  after  receipt  of  the  data. 
Except  as  otherwise  provided  in  TSCA 
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section  14,  such  data  will  be  made 
available  for  examination  by  any 
person. 

rv.  Response  to  Public  Comments 

The  Agency  received  comments  from 
Vulcan  Chemicals  and  the  HSIA.  Both 
Vulcan  Chemicals  and  the  HSIA 
reiterated  the  HSIA's  position  that  the 
rat  probe  study  should  be  sufficient  to 
characterize  the  development  toxicity  of 
TCEA  in  rats  if  the  maternal  toxic  dose 
is  greater  than  3,000  ppm  (Refs.  8  and  9). 
As  stated  in  the  final  Phase  I  rule  and 
the  proposed  test  standard  rule,  the 
Agency  believes  that  both  the  probe  and 
full  inhalation  developmental  toxicity 
studies  in  rats  must  be  conducted  to 
fully  characterize  the  developmental 
toxicity  of  TCEA.  The  Agency's  decision 
is  partially  based  upon  developmental 
toxicity  test  results  submitted  by 
industry  that  demonstrate  that  probe 
study  results  alone  are  inadequate  for 
risk  assessment,  and  at  best  can  be  used 
to  set  concentrations  for  definitive 
testing  (Ref.  10).  Therefore,  the  Agency 
has  rejected  HSIA's  proposed 
modification  to  the  test  rule. 

V.  Final  Phase  11  Test  Rule 

A.  Test  Standards 

The  protocols  submitted  by  HSIA 
(Refs.  1  through  5)  that  specify  test 
methods  and  conditions  for  conducting 
both  probe  and  definitive  inhalation 
developmental  toxicity  studies  in  rats 
and  rabbits  shall  be  the  test  standards 
for  the  testing  of  TCEA  required  under 
40  CFR  799.4400.  The  Agency  believes 
that  the  conduct  of  the  required  studies 
in  accordance  with  the  HSIA-submitted 
protocols  will  assist  in  assuring  that  the 
resulting  data  are  reliable  and  adequate. 

B.  Reporting  Requirements 

The  Agency  is  requiring  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  the  TSCA  Good 
laboratory  Practice  (CLP)  Standards  (40 
CFR  Part  792). 

The  Agency  is  required  by  TSCA 
section  4ib)(l)(C)  to  specify  the  time 
period  during  which  persons  subject  to  a 
test  rule  must  submit  test  data.  On  the 
basis  of  its  experience  with 
developmental  toxicity  testing,  EPA  is 
adopting  HSIA's  proposed  schedule  for 
the  final  Phase  II  rule.  Accordingly, 
testing  must  be  initiated  within  6 
months,  and  all  results  must  be  reported 
within  16  months  of  the  effective  date  of 
the  final  Phase  II  rule.  In  additional 
quarterly  progress  reports  must  be 
submitted  to  the  Agency. 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 


receipt  of  data  required  by  this  rule,  the 
Agency  will  publish  a  notice  of  receipt 
in  the  Federal  Register  as  required  by 
section  4(d). 

C.  Judicial  Review 

The  promulgation  date  for  the  TCEA 
Phase  I  final  rule  was  established  as  1 
p.m.  eastern  standard  time  on  October 
24. 1984  (49  FR  39810.  October  10, 1984). 
EPA  received  no  petitions  for  review  of 
that  Phase  I  final  rule.  Accordingly,  any 
petition  for  judicial  review  on  this  Phase 
II  final  rule  will  be  limited  to  a  review  of 
the  test  standards  and  reporting 
requirements  for  TCEA  established  in 
this  notice. 

D.  Other  Provisions 

Section  4  findings,  required  testing, 
test  substance  specifications,  persons 
required  to  test,  enforcement  provisions, 
and  the  economic  analysis  are  presented 
in  the  final  Phase  I  rule  for  TCEA  (49  FR 
39810). 

VI.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking,  [docket  number  OPTS- 
42059B].  This  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  rule  and  appropriate 
Federal  Register  Notices. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  FTC  designation  of  l.l.l-trichloroethane 
to  the  Priority  List  [43  FR  16684:  April  19. 
1978).  . 

(2)  Proposed  Phase  I  rule  on  1,1,1- 
trichloroethane  (46  FR  30300;  June  5, 1981). 

(3)  Final  Phase  I  rule  on  1,1,1- 
trichioroethane  (49  FR  39810:  October  10, 
1984). 

(4)  Proposed  Test  Standards  for  1,1,1- 
trichloroethane  (50  FR  31895:  August  7. 1985). 

(5)  TSCA  Good  laboratory  Practice 
Standards  (48  FR  53922;  November  29, 1983). 

(6)  Judicial  Review  Under  EPA- 
Administered  Statutes  [50  FR  7270;  February 
21. 1985). 

(7)  Final  rule  on  two  phase  test  rule 
development  and  exemption  procedures  (49 
FR  39774:  October  10, 1984). 

(8)  Written  public  comments  and  letters. 

B.  References 

(1)  HSIA.  Protocol.  1,1,1-TrichIoroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Prot>e  Study  in  Rats.  Halogenated  Solvents 
Industry  Alliance.  Washington,  DC  January 
1985.  Submitted  to  EPA  February  21, 1985. 

(2)  HSIA.  Protocol.  1,1,1-Trichloroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Study  in  Rats.  Halogenated  Solvents  Industry 
Alliance.  Washington.  DC  January  1985. 
Submitted  to  EPA  February  21, 1985. 

(3)  HSIA.  Protocol.  1,1,1-Trichloroethane 
(TCEA):  Inhalation  Developmental  Toxicity 
Probe  Study  in  Rabbits.  Halogenated 
Solvents  Industry  Alliance.  Washington,  DC 


January  1985.  Submitted  to  EPA  February  21, 
1985. 

(4)  HSIA.  Protocol.  1,1,1-Trichloroethane      • 
(TCEA):  Inhalation  Developmental  Toxicity 
Study  in  Rabbits.  Halogenated  Solvents 
Industry  Alliance.  Washington,  DC  January 
1985.  Submitted  to  EPA  February  21. 1985. 

(5)  HSIA.  Letter  from  H.  Farber  to  J.  Moore, 
U.S.  Environmental  Protection  Agency, 
Washington,  DC  20460.  April  17, 1985. 

(6)  Southern  District  of  New  York.  Final 
Judgement  and  Order  in  NRDC  v.  EPA,  595  F. 
Supp.  1255  (S.D.N.Y.,  Oct.  30, 1984). 

[7]  HSIA.  Letter  to  USEPA  from 
Halogenated  Solvents  Industry  Alliance. 
December  20. 1984. 

(8)  Vulcan  Chemicals,  Birmingham,  AL 
35253.  Letter  from  Thomas  A.  Robinson  to 
TSCA  Public  Information  Office.  U.S. 
Environmental  Protection  Agency. 
Washington.  DC  20460.  September  6,  1985. 

(9)  HSIA.  Letter  from  H.  Farber  to  TSCA 
Public  Information  Office.  U.S.  Environmental 
Protection  Agency,  Washington,  DC  20460. 
September  20, 1985. 

(10)  Dow  Chemical  Co..  Midland,  MI  48640. 
Letter  and  final  report  on  the  2- 
phenoxyethanol  dermal  teratogenicity  probe 
study  from  R.L  Hagerman  to  Ms.  Letitia 
Tahan,  U.S.  Environmental  Protection 
Agency,  Washington.  DC  20460.  December  24. 
1984. 

The  record  is  available  for  inspection 
from  8  a.'m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  Rm.  E- 
107,  401  M  St.,  SW..  Washington,  DC 
20460. 

VII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  The  economic  analysis  of  the 
testing  of  TCEA  is  discussed  In  the 
Phase  I  test  rule  (49  FR  39810). 

This  final  Phase  II  test  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  received  from  OMB  are 
included  in  the  public  record  for  this 
rulemaking. 

B.  Regulatory  Flexibility  Act 

Under  th6  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  96-354. 
September  19, 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
for  the  following  reasons: 

1.  There  are  not  a  significant  number 
of  small  businesses  manufacturing 
TCEA. 
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2.  Small  processors  will  not  perform 
testing  themselves,  or  participate  in  the 
organization  of  the  testing  efforts. 

3.  Small  processors  wiU  experience 
only  very  minor  costs,  if  any.  in  securing 
exemption  from  testing  requirements. 

4.  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements,  and  any  testing  costs 
passed  on  to  small  processors  through 
price  increases  will  be  small. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
final  Phase  II  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033.  No 
public  comments  on  these  requirements 
were  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  40  CFR  Fart  799 

Testing;  Incorporation  by  reference. 
Environmental  Protection  Agency, 
Environmental  protection,  Hazardous 
substances.  Chemicals. 

Dated:  December  11, 1985. 
lohn  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  799— {AMENDED] 

.Therefore.  Chapter  I  of  40  CFR  Part 
799  is  amended  as  follows: 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2803.  2611.  2825. 

2.  In  8  799.4400  by  revising  paragraph 
{d)(l)(ii)  an  adding  new  paragraph 
(d)(l){iii).  to  read  as  follows: 

5  799.4400    1.1.1-Trichloro«than«. 
***** 

(d)  *  *  * 

(ii)  Testing  standards.  The  testing 
shall  be  conducted  in  accordance  with 
the  following  study  plans  developed  by 
the  Halogenated  Solvents  Industry 
Alliance  (HSIA).  1612  K  St..  NW.. 
Washington,  DC  20006.  and  submitted  to 
the  Agency  on  February  21. 1985  and 
April  17, 1985:  Inhalation  Developmental 
Toxicity  Probe  Study  in  Rats,  Inhalation 
Developmental  Toxicity  in  Rats, 
Inhalation  Developmental  Probe  Study 
in  Rabbits,  and  Inhalation  Development 
Toxicity  Study  in  Rabbits,  which  are 
incorporated  by  reference.  Copies  of 
these  study  plans  are  located  in  the 
public  record  for  this  rule  (Docket  No. 
OPTS-12059B)  and  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  Rm.  8401, 1100  L  St..  NW.. 


Washington.  DC.  These  incorporations 
by  reference  were  approved  by  the 
Director  of  the  Federal  Register  in 
January  1985.  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
ther  approval,  and  a  notice  of  any  change 
in  these  materials  will  be  pubHshed  in 
the  Federal  Register.  Copies  of  the 
incorporated  material  may  be  obtained 
from  the  Document  Control  Officer  {TS- 
793),  Office  of  Toxic  Substances,  EPA. 
Rm.  107.  401  M  St..  SW.,  Washington. 
DC  20460. 

(iii)  Reporting  requirements.  (A)  The 
developmental  toxicity  testing  shall  be 
initiated  within  6  months  of  the  effective 
date  of  the  final  Phase  II  rule. 

(B)  The  developmental  toxicity  tests 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  within  16 
months  of  the  effective  date  of  the  final 
Phase  II  rule. 

(C)  Progress  reports  shall  be 
submitted  quarterly  to  the  Agency 
beginning  90  days  from  the  effective 
date  of  the  final  Phase  II  rule. 

[FR.  Doc.  8&-3O052  Filed  12-18-85;  a-45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  84-654;  RM-4702] 

FM  Broadcast  Station  In  Corydon,  IN, 
Fort  Campbell,  KY,  and  Clarktvllle,  TN 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 


summary:  Action  taken  herein  allots 
Class  B  FM  Channel  299  to  Corydon, 
Indiana,  as  that  community's  second  FM 
allotment  in  response  to  a  petition  filed 
by  Ernest  O.  Sutton.  Jr. 

EFFECTIVE  DATE:  January  21. 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

D.  David  Weston,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066.  as 
amended.  1082.  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301.  303.  307.  48 
Stat.  1081. 1082.  as  amended.  1083.  as 
amended.  47  U.S.C.  301.  303.  307.  Other 
statutory  and  executive  order  provisions 


authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Report  and  Order,  Proceeding 
Terminated 

In  the  matter  of  amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Corydon.  Indiana,  Fort  Campbell.  Kentucky, 
and  Clarksville.  Tennessee):  MM  Docket  No 
84-654  RM-4702. 

Adopted:  November  25, 1985. 
Released:  December  13. 1985. 

By  the  Chief.  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making,  49  Fed.  Reg.  29426, 
published  July  20. 1984.  proposing  the 
allotment  of  Class  B  FM  Channel  299  to 
Corydon.  Indiana,  as  that  community's 
second  FM  allotment  The  Notice  was 
adopted  in  response  to  a  petition  filed 
by  Ernest  O.  Sutton,  Jr.  ("petitioner"). 
Supporting  comments  were  filed  by 
petitioner  reaffirming  his  intention  to 
apply  for  the  channel,  if  allotted. 
Comments  were  also  filed  by  Fort 
Campbell  Broadcasting  Company 
("FCBC")  and  Ufestyles.  Inc. 
("Lifestyles")  to  which  petitioner  filed 
reply  comments. 

2.  The  channel  can  be  allotted  in 
compliance  with  the  minimum  distance 
separation  requirements  with  a  site 
restriction  3.6  miles  southwest  to  avoid 
short  spacing  to  Station  WDAO. 
Channel  299.  Dayton,  Ohio.  The  site 
restriction,  however,  increases  the  short 
spacing  to  Station  WABD.  Fort 
Campbell,  Kentucky,  and  the  Notice 
proposed  that  Station  WABD,  relocate 
its  transmitter  site  9  miles  southwest  of 
its  present  location  to  resolve  the 
problem.  FCBC  comments  that  the 
petition  was  filed  prior  to  March  1, 1984, 
the  effective  date  of  the  Report  and 
Order  in  BC  Docket  80-90.  94  F.C.C.  2d 
152  (1983)  creating  new  FM  Class  Cl 
and  C2  facilities  which  operate  at 
reduced  power  and/or  antenna  heights 
reducing  the  separation  requirements 
between  adjacent  channel  facilities. 
FCBC  states  that  it  is  currently  operating 
"at  less  than  maximum  facilities  due  to 
FAA  restrictions  in  the  immediate  area" 
and  that  if  it  continued  to  operate  with 
reduced  facilities  as  a  Class  Cl  rather 
than  a  Class  C.  the  proposed  allotment 
of  Channel  299  to  Corydon  would  not 
require  it  to  relocate.  FCBC  states  that 
its  "first  preference"  is  to  remain  at  its 
present  location  (as  a  Class  Cl  facility) 
rather  than  relocate  its  transmitter  site 
as  proposed  in  the  Notice.  Petitioner's 
reply  comments  supports  the 
reclassification  of  Station  WABD's 
facilities.  Therefore,  we  shall  allot 
Channel  299  to  Corydon.  Indiana,  as 
requested  and  order  the  reclassification 
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herein.  As  proposed  in  the  Notice,  we 
are  reallotting  Channel  300  from 
Clarksville,  Tennessee,  to  Fort 
Campbell.  Kentucky,  to  reflect  its  actual 
usage  in  that  community  as  a  Class  Cl 
facility. 

3.  Comments  Hied  by  Lifestyles 
suggests  that  petitioner's  real  intent  is  to 
serve  the  Louisville.  Kentucky,  market 
rather  than  the  Corydon  area.  However, 
such  allegations  are  generally  not 
sufficient  iustification  for  denial  of  this 
proposal.  We  have  held  on  other 
occasions,  if  the  community's  status  is 
not  in  question,  and  a  proponent 
believes  that  there  is  a  need  for 
additional  local  service,  the  Commission 
has  no  reason  to  question  such 
judgment.  See,  Chodron,  Nebraska,  52 
R.R.  2d  1480  (1982)  and  Sacramento. 
California.  50  R.R.  2d  951  (1982). 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  Sections  4(i), 
5(c)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61,  0.204(b)  and  0.283 
of  the  Commission's  Rules,  FT  IS 
ORDERED,  That  effective  January  21, 
1986,  the  Table  of  FM  Allotments, 

§  73.202(b)  of  the  Rules.  FS  AMENDED 
with  respect  to  the  following  community: 


Oty 


ClaiksviOe.  Tetmessea 

Cofy<1pn,  Indiana „ 

Fori  Campbet.  Kentucky . 


ChSMMl 

Ho. 


243A.29e 
300C1 


5.  it  is  further  ordered.  That  the 
Secretary  of  the  Commission  SHALL 
SEND  by  Certified  Mail,  Return  Receipt 
Requested,  a  copy  of  this  Report  and 
Order  to  the  following:  Fort  Campbell 
Broadcasting  Company;  Radio  Station 
WABD  (FM):  P.O.  Box  521:  Port 
Campbell,  Kentucky.  42223. 

6.  It  is  further  ordered.  That  this 
proceeding  IS  TERMINATED. 

7.  The  period  for  filing  applications  for 
Class  B  FM  Channel  299,  Corydon, 
Indiana,  will  open  on  January  22. 1986 
and  close  on  February  21, 1986. 


8.  For  further  information  concerning 
this  proceeding  contact  D.  David 
Weston,  Mass  Media  Bureau  (202)  634- 
6530. 

Federal  Coniinunications  Commission. 
Charles  Sckott. 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau.  . 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(c)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §S  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  It 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  conmients  in  the 


proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 

docket.  "  ■ '--     -  •    •■-     "^ 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S  1.415  and  1.420  of 
the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person{s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
o,ther  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington.  DC. 

[FR  Doc.  65-30016  Filed  12-1^-85;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>iic  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rute 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  422 
[Docket  No.  2797S] 

Potato  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Potato  Crop  Insurance 
Regulations  (7  CFR  Part  422).  effective 
for  the  1986  and  succeeding  crop  years 
in  all  states,  except  Florida  and  certain 
California  counties,  and  for  the  1987  and 
succeeding  crop  years  the  remaining 
California  counties  and  Florida.  The 
intended  effect  of  this  rule  is  to:  (1)  Add 
provisions  for  insurance  coverage  in 
New  Jersey;  (2)  change  the  method  of 
calculating  the  insured's  share  of  an 
indemnity  on  crops  transferred  before 
harvest:  (3)  change  the  end  of  the 
insurance  period  in  Delaware. 
Maryland,  Missouri,  Nevada,  North 
Carolina,  and  Virginia;  (4]  deHne  the 
type  of  potatoes  grown  in  Maine  for 
insurance  purposes  and  change  the  end 
of  the  insurance  period  in  Maine  to 
coincide  with  the  harvest  date  for  such 
potatoes;  (5]  shorten  the  length  of  time 
an  insured  has  to  give  notice  when 
claiming  an  indemnity:  (6)  change  the 
cancellation  and  termination  dates  in 
Missouri.  North  Carolina,  and  Virginia: 
(7)  introduce,  on  an  experimental  basis, 
a  quality  potato  option  amendment  in 
certain  counties  in  Idaho,  Maine,  North 
Dakota,  Oregon,  and  Washington:  (8) 
shorten  the  length  of  time  for  acreage  to 
qualify  for  entry  into  the  Certified  Seed 
Program;  (9)  require  records  of 
production  to  be  furnished  by  the 
cancellation  date;  (10)  delete  the  term 
"marketable  potatoes"  and  all  reference 
thereto  from  the  policy;  (11)  add  a 
definition  for  the  term  "ASCS":  and  (12) 
redefine  "County"  to  provide  that  land 
identified  by  an  ASCS  Farm  Serial 


Number  and  located  outside  the  county 
will  be  included  in  the  county.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended. 
date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  January  21. 
1986.  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager.  Federal  Crop 
Insurance  Corporation,  Room  4096. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

SUPPI^MENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1990. 

Merritt  W.  Sprague.  Manager.  FCIC. 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibihty 
Analysis  was  prepared. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


3015.  Subpart  V.  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
potato  policy  and  in  the  certified  seed 
potato  option  amendment  are: 

1.  Section  2.c — Change  the  method  of 
calculating  the  insured's  share  of  the 
indemnity  on  crops  transferred  before 
harvest.  This  limits  indemnities  to  the 
insured's  insurable  interest  at  the  time 
of  loss. 

2.  Section  7.b. — Add  New  Jersey  for 
insurance  coverage  and  provide  an 
August  15  end  of  the  insurance  period 
date.  Change  the  end  of  the  insurance 
period  for  Delaware  and  Maryland  from 
October  31  to  August  15;  Missouri  from 
October  15  to  July  15;  North  Carolina 
ftt)m  October  15  to  July  25;  Virginia  from 
October  15  to  August  15;  Nevada  from 
October  15  to  October  31.  Add  an  end  of 
insurance  period  of  October  31  for 
Maine  Russett  type  potatoes  only  and 
change  the  end  of  the  insurance  period 
for  Maine  (all  other  types)  from  October 
31  to  October  15.  These  date  changes 
are  made  to  reflect  the  harvesting 
periods  for  these  areas. 

3.  Section  8.a. — Shorten  from  30  days 
to  10  days  the  time  an  insured  has  to 
give  notice  of  loss  when  claiming  an 
indemnity.  This  will  allow  FCIC  to 
determine  indemnities  more  timely  and 
efficiently. 

4.  Section  9.e. — Remove  the  word 
"marketable"  and  its  related  provision 
because  it  is  no  longer  used  in 
determining  production. 

5.  Section  15.a — ^Amend  the 
recordkeeping  requirement  to  require  a 
producer  to  furnish  records  by  the 
cancellation  date.  This  change  will 
provide  a  more  up-to-date  coverage 
based  on  the  producer's  actual 
production. 

6.  Section  15.e. — ^Add  a  December  31 
cancellation  and  termination  date  for 
New  Jersey.  Change  the  cancellation 
and  termination  dates  in  Delaware. 
Maryland.  Missouri,  North  Carolina,  and 
Virginia  from  April  15  to  December  31. 
This  change  is  made  to  conform  to  the 
insurance  period.  , 
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7.  Section  17. — Add  a  defmition  for 
the  term  "ASCS".  Amend  the  "County" 
definition  to  state  that  land  identified  by 
an  ASCS  Farm  Serial  Number  and 
located  outside  the  country  will  be 
included  in  the  county.  Delete  the 
definition  for  "Marketable  potatoes" 
since  it  no  longer  appears  in  the  policy. 

8.  Add  a  Quality  Potato  Option 
Amendment  to  7  CFR  Part  422 
applicable  on  an  experimental  basis  in 
Cassia  and  Bingham  counties,  Idaho; 
Walsh  County,  North  Dakota;  Malbeor 
and  Umatilla  counties.  Oregon; 
Aroostook  County,  Maine;  and  Adams 
and  Grant  counties.  Washington.  The 
addition  of  the  quality  potato  option 
amendment  is  in  response  to  requests 
from  growers  and  is  limited  to  the  above 
counties.  As  insuring  experience  is 
gained,  consideration  will  be  given  to 
expansion  into  other  counties 

FCIC  is  soliciting  comments  on  this 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4096,  South  Building,  VS. 
Department  of  Agriculture,  Washington. 
D.C.,  20250,  during  regular  business 
hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  422 

Crop  insurance.  Potatoes. 

Proposed  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et seg),    ' 
the  Federal  Crop  Insurance  Corporation 
proposes  to  revise  and  reissue  the 
Potald  Crop  Insurance  Regulations  (7 
CFR  Part  422),  effective  for  the  1986  and 
succeeding  crop  years  in  all  states, 
except  certain  California  counties  and 
Florida,  and  for  1987  and  succeeding 
crop  years  the  remaining  California 
counties  and  Florida  to  read  as  follows: 

PART  422— POTATO  CROP 
INSURANCE  REGUUkTIONS 

I 
Subpart— Regutotfons  for  ttM  1986  and  ■ 
Succesding  Crop  Y— rs 

Sec 

422.1  Availability  of  potato  crop  insurance. 

422.2  Premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

422.3  OMB  control  numbers. 

422.4  Creditors. 

422.5  Good  faith  reliance  on 
misrepresenta  Uon. 

422.6  The  contract. 

422.7  The  application  and  policy. 

422.8  Certified  seed  potato  option 
amendment. 

422.9  Quality  potato  opti->n  amendment. 


Authority:  Sees.  506.  516,  Pub.  L  75-43a  52 
Stat  73.  77,  as  amended  (7  U.S.C  1506. 1516). 

Sul>fMirt— Regulations  for  tha  1986  and 
Succaading  Crop  Yaara 

9422.1    AvaisbNity  of  potato  crop 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  potatoes  in 
counties  within  the  limits  prescribed  by 
and  in  accordance  with  the  provisions  of 
the  Federal  Crop  Insurance  Act  as 
amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporatioo 

5  422.2    Premium  rates,  production 
guarantees,  coverage  lavais,  and  prtcas  at 
wnicn  ■NMiiinniw  wMWm  dv  compuiVQ. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for 
potatoes  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

9  422.3    OMB  control  numtiara. 

The  OMB  control  numbers  are 
contained  in  Subpart  H  of  Part  400.  Title 
7CFR. 

9422.4  CredHora. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

9422.5  Good  faitti  reManea  on 
misreprssenlation. 

Notwithstanding  any  other  provision 
of  the  potato  insurance  contract, 
whenever  (a)  An  insured  under  a 
c(Hitract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (b)  the 


Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  ffnds  that:  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  pajrment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

94224   Thaeentraet 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  potato  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  the  Certi^ed  Seed  Potato  Option 
Amendment  if  appbcable.  the  Quality 
Potato  Option  Amendment,  if 
applicable,  and  the  county  actuarial 
table.  Any  changes  made  in  the  contract 
shall  not  affect  its  continuity  from  year 
to  year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

9  422.7    The  application  and  poHcy. 

(a)  AppUcation  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  potato  crop  as 
landlord,  owner-operator,  or  tenant  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  sales  closing  date 
on  file  in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  appUcations  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application,  llie  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  sales  closing 
date  for  submitting  applications  in  any 
county,  by  placing  the  extended  date  on 
file  in  the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  the 
such  period,  the  Corporation  will 
immediately  discontinue  the  acceptance 
of  applications. 

(c)  In  accordance  tvith  the  provisions 
governing  changes  in  the  contract 
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contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a  potato 
contract  issued  under  such  prior 
regulations,  without  the  filing  of  a  new 
application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
9  400.37,  §  400.38]  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Potato  Crop 
Insurance  Pohcy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Potato-^rop  Insurance  Policy 

This  is  continuous  contract.  Refer  to 
Section  IS.) 

AGREEMENT  TO  INSURE:  We  will 
provide  the  insurance  described  in  this  policy 
in  return  for  the  premium  and  your 
compliance  with  all  applicable  provisions. 

Through  out  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
application  and  "we,"  "us,"  and  "our"  refer  to 
the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 
(3]  Insects: 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
ge(5]. 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1]  Damage  that  occurs  or  becomes  evident 
after  the  potatoes  have  been  placed  in 
storage; 

(2)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

(3)  The  failure  to  follow  good  potato 
irrigation  practices; 

(4)  The  failure  or  breaicdown  of  irrigation 
equipment  or  facilities; 

(5)  The  failure  to  follow  recognized  good 
potato  fanning  practices; 

(6]  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(7)  Any  cause  not  specified  in  section  a  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured, 
a.  The  crop  insured  will  be  potatoes 

planted  for  harvest  as  certified  seed  stock  or 
for  human  consumption,  grown  oo  insured 


acreage,  and  for  which  a  guarantee  and 
premium  rate  are  provided  by  the  actuarial 
table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  potatoes  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  detemined  by  us,  whichever  we  elect 

c  The  insured  share  is  your  share  as 
landlord,  ownei^opel-ator.  or  tenant  in  the 
insured  potatoes  at  the  time  of  each  planting 
period.  However,  only  for  the  purpose  of 
determining  the  amount  of  indemnity,  your 
share  will  not  exceed  your  share  on  the 
earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest. 

d.  We  do  not  insure  any  acreage: 

(1)  Planted  with  noncertified  seed  unless 
allowed  by  the  actuarial  table; 

(2)  Which  does  not  meet  the  rotation 
procedures  required  by  the  actuarial  table; 

(3)  Where  the  farming  practices  carried  out 
are  not  in  accordance  with  the  fanning 
practices  for  which  the  premium  rates  have 
been  established; 

(4)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  by  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(5)  Which  is  destroyed,  it  is  practical  to 
replant  to  potatoes,  and  such  acreage  is  not 
replanted: 

(6)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction: 

(7)  Of  volunteer  potatoes; 

(8)  Planted  to  a  type  or  variety  of  potatoes 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table  ; 

(9)  Planted  with  a  crop  other  than  potatoes; 
or 

(10)  Planted  for  the  development  or 
production  of  hybrid  seed  or  for  experimental 
purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice,  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  potato  irrigation  practice. 

f  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress  if  we  advise  you  of  the  limit  prior 
to  planting. 

3.  Report  of  acreage,  share,  and  practice. 

You  must  report  at  the  time  of  each 
planting  period  on  our  form: 

a.  All  the  acreage  of  fall,  winter,  spring, 
and  summer-planted  potatoes  in  the  county  in 
which  you  have  a  share; 

b.  The  practice;  and 

c  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  potatoes  planted  in  the 
county.  This  report  must  be  submitted  for 
each  planting  period  on  or  before  the 
reporting  date  established  by  the  actuarial 
table  for  each  planting  period.  All    ■ 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit  for 
each  planting  period,  the  insured  acreage. 


share,  and  practice  or  we  may  deny  babtlity 

on  any  unit  for  any  planting.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  established  by  the  actitarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  arnotml 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  time*  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  V4%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
firet  of  the  month  following  the  first  premium 
billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  l>ased  on 
your  insuring  experience  through  the  1963 
crop  year  under  the  terms  of  the  expenence 
table  contained  in  the  potato  policy  for  the 
1964  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  sub)ect  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1988  crop  year. 

(2)  The  premium  reduction  will  be  increase 
because  of  favorable  experience. 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  year. 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply. 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  program  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  period. 

a.  Insurance  attaches  when  the  potatoes 
are  planted  (in  California  and  Florida 
insurance  attaches  when  the  potatoes  are 
planted  in  each  planting  period). 

b.  Insivance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  potatoes  on  the 
unit; 

(2)  Harvesting  or  removal  from  the  field: 

(3)  Final  adjustment  of  a  loss; 

(4)  The  following  dates  of  the  calendar  year 
in  which  potatoes  are  normally  harvested: 

(a)  Missouri.^ July  15; 

(b)  North  Caroluia |aly  25; 

(c)  Delaware,  Maryland,  New  Jersey 

and  Virginia _~~.....Augnst  15; 

(d)  Connecticut  Massachusetts, 
Nevada,  New  Yoric  Oregon. 
Pennsylvania,  Washington,  and 
Idaho  and  Maine  (Russet  type 

only) —  October  31; 
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(e)  Alaska.... 


.October  1; 


(f)  Maine  (aU  other  types),  all  other 
states  except  California,  and 

Florida October  15; 

(g)  California  and  Florida,  the  dates 
established  by  the  actuarial  table  for  each 
planting  period. 
8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  During  the  period  before  harvest,  the 
potatoes  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  har\-est  any 
part  of  them; 

(b)  You  want  our  consent  to  put  the 
acreage  to  another  use;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  potatoes  and 
given  written  consent.  We  will  not  consent  to 
another  use  until  it  is  to  late  to  replant  for 
that  planting  period.  You  must  notify  us  when 
such  acreage  has  been  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  later  determined, 
immediate  notice  must  be  given  and  a 
representative  sample  of  the  unharvested 
potatoes  (at  least  10  feet  wide  and  the  entire 
length  of  the  field}  must  remain  unharvested 
for  a  {>eriod  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  you  must  give  us 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  total  destruction  of  the  potatoes  on  the 
unit: 

(b)  harvest  of  the  unit;  or 

(c)  the  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  must  be  given  the  opportunity  to 
inspect  any  harvested  production  on  any  unit 
for  which  you  have  given  notice  of  probable 
loss  if  such  production  will  not  be  delivered 
directly  to  a  processing  plant. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  potatoes  which 
are  not  to  be  harvested. 

d.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  potatoes  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
potatoes  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 


(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  potatoes  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (in  hundredweight] 
to  be  counted  for  a  unit  will  include  all 
harvested  and  appraised  prouction. 

(1)  The  extent  of  any  loss  may  be 
determined  at  the  time  the  potatoes  are 
placed  in  storage  or  delivered  to  a  processor. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  potato  farming  practices; 

(b]  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  o»ir  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(c)  Not  less  than  the  guarantee  for  any 
acreage  from  which  the  harvested  production 
is  disposed  of  without  our  prior  written 
consent  and  such  disposition  prevents 
accurate  determination  of  production;  and 

(d]  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  for  another  use  will  be  considered 
production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
potatoes  becomes  general  in  the  county  for 
the  planting  period  and  reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(4)  The  amount  of  production  of  any 
unharvested  potatoes  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

(5)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  potatoes  are 
damaged  by  hail  or  fire,  appriasals  will  be 
made  in  accordance  with  Form  FCI-78. 
"Request  to  Exclude  Hail  and  Fire." 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  may  not  sue  us  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  1508(c).  You  must  bring  suit  «vithin  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  hable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indenmity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 


indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
61st  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  potatoes  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  persons  determined  to  be  benefrcially 
entitled  thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  trom  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  frx)m  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  viodance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
prescribed  form  and  with  our  approval.  The 
assignee  will  have  the  right  to  submit  the  loss 
notices  and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  &t>m  someone  other  than  us, 
you  must  do  ail  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
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us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
potatoes  produced  on  each  unit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  production  of  units  by  us,  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes   . 
related  to  the  contract. 

15.  Life  of  contact:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be'cancelled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  cancelled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  Prior  to  the  cancellation  date  you  must: 
I      (1)  Furnish  to  us,  satisfactory  production 

records  for  the  crop  year  or  the  contract  will 
be  cancelled  for  the  next  crop  yean  or 
(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire, 
flood,  or  other  natural  disaster.  (If  this 
subsection  (2]  applies,  the  Field  Acturial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  deducted  from: 

(1)  An  indemnity  will  be  the  date  you  sign 
the  claim;  or 

(2]  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
such  other  payment  and  setoff  are  approved. 

e.  The  cancellation  and  termination  dates 
are: 


SMe  •ndcointy 


Manatee,  Hardee.  Highlands,  Okeecho- 
bee, and  St  Lucie  Counties.  Flonda 
and  ail  Flonda  counties  lymg  south 
thereof. 

Contra  Costa,  San  Joaquin,  Calaveras, 
and  AtimaCounMa,  CaMomla  and  a* 
CaMofrta  oouMlaa  lying  soulh  Iharaaf. 

Delaware;  Maryland:  Mssouri:  New 
Jersey;  North  Carolina;  Virginia;  arx)  all 
other  Flonda  courses.. 

All  other  CaWomia  counties  and  all  other 
stales. 


CancaNation  and 
tarmmation  dates 


SepMmberaO. 

Nowember  30. 
Deoeniber  31. 
Aprt1&. 


f.  If  you  die  or  are  fudidally  declared 
incompetent,  or  if  you  are  in  entity  other  than 
an  individual  and  such  entity  is  dissolved,  the 
contract  will  terminate  as  of  the  date  of 
death,  judicial  declaration,  or  dissolution.  If 


such  event  occurs  after  insurance  attaches 
for  any  crop  year,  the  contract  will  continue 
in  force  through  the  crop  year  and  terminate 
at  the  end  thereof.  Death  of  a  partner  in  a 
partnership  will  dissolve  the  partnership 
unless  the  partnership  agreement  provides 
otherwise.  It  two  or  more  persons  having  a 
joint  interest  are  insured  jointly,  death  of  one 
of  the  persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  acturarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by: 

a.  June  30  prior  to  the  cancellation  date  for 
counties  with  a  September  30  canceli^Uon 
date; 

b.  September  30  preceding  the  cancellation 
date  for  counties  with  a  November  30  or 
December  31  cancellation  date;  or 

c.  December  31  preceding  the  cancellation 
date  for  counties  with  an  April  15 
cancellation  date. 

Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  terms. 

For  the  purposes  of  potato  crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  potato  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means: 

(1)  The  county  shown  on  the  application; 

(2}  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table;  and 

(3)  Any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  but  physically 
located  in  another  county  within  the  State. 

d.  "Crop  year"  means  the  period  within 
which  the  potatoes  are  normally  grown  and 
will  be  designated  by  the  calendar  year  in 
which  the  spring-planted  potatoes  are 
normally  harvested. 

e.  "Harvest"  means  the  digging  of  potatoes 
on  the  unit 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  apphcation  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

i.  "Person"  means  an  indivdual. 
partnership,  association,  corporation,  estate, 
trust,  or  other  legal  entity,  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thereof. 

j.  "Planting  period"  means  potatoes  planted 
within  the  dates  specified  by  the  actuarial 
table,  as  fall-planted,  winter-planted,  spring- 
planted,  or  summer-planted. 


k.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  yon  or 
designated  by  us. 

1.  'Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
potatoes  or  a  share  of  the  proceeds 
therefrom. 

m.  "Unit"  means  all  insurable  acreage  of 
potatoes  in  the  county  on  the  date  of  planting 
for  the  crop  year 

(1)  In  which  you  have  a  100  percent  share; 
or 

■  (2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  cm  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  potatoes  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office.  Units  will  be 
determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  herein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formiUated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 
.  19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  yoti 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing-  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

§422J    Certified  t««cl  potato  option 
amendment 

U.S.  DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporatiaa 

Potato  Crop  Insurance  Policy — Certified 
Seed  Potato  Option  Amendment 

Insured's  Name  ^    -^^ 

Address - 


Contract  No.  - 
Crop  Year  • 


Identification  No. 
SSN 


Tax 

When  you  submit  this  Amendment  each 
crop  year  on  or  before  the  final  date  for 
accepting  applications  and  we  approve  such 
amendment,  your  insurable  acreage  of 
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potatoes  grown  for  certified  seed  will  be 
insured,  if: 

1.  You  are  currently  insured  under  the 
potato  insurance  program: 

2.  All  potatoes  which  are  grown  for 
certified  seed  on  insurable  acreage  are 
insured: 

3.  You  are  a  person  whose  potatoes  have 
qualified  for  entry  into  the  Certified  Seed 
program  for  the  previous  3  years,  (After 
initial  approval,  you  will  be  exempt  from  this 
requirement  provided  you  have  discontinued 
participation  in  the  program  for  not  more 
than  one  crop  year  out  of  any  three 
consecutive  crop  years); 

4.  You  provide  acceptable  records  of  your 
certified  seed  potato  acreage  and  production 
for  at  least  the  previous  3  years; 

5.  Potatoes  for  seed  are  not  grown  on  the 
same  land  on  which  p)otatoes  of  the  same 
variety  as  the  seed  potatoes  have  been  grown 
more  than  2  years  out  of  the  preceeding  4 
years: 

6.  Elite  or  high-grade  foundation  seed 
potatoes  or  seed  potatoes  having  a  winter 
test  reading  of  not  more  than  3  percent 
common  virus  are  used  in  planting:  and 

7.  Your  acreage  insured  for  certified  seed 
production  is  managed  in  accordance  with 
standard  practices  and  procedures  required 
for  certification  as  prescribed  by  the 
certifying  agency  and  applicable  state 
regulations  regarding  seed  potato 
certification. 

Your  production  guarantee  and  premium 
rale  will  be  provided  by  the  actuarial  table 
for  certified  seed  potatoes.  If,  due  to 
insurable  causes  occurring  within  the 
insurance  period,  potato  production  will  not 
qualify  as  certified  seed  on  any  insured 
certified  seed  potato  acreage  within  a  unit, 
we  will  pay  you  one  dollar  ($1.00)  per  cwt.. 
times  your  production  guarantee  for  such 
acreage,  times  your  share.  Any  production 
which  Kvill  not  qualify  as  certified  seed 
because  of  your  failure  to  carry  out  the 
standard  practices  and  procedures  required 
for  certification  will  be  considered  lost  due  to 
uninsured  causes. 

Insurable  acreage  gro%vn  under  the 
provisions  of  this  amendment  may  be 
designated  as  a  separate  unit. 

Any  claim  for  indemnity  on  a  unit  must  be 
submitted  to  us  on  our  form  no  later  than  10 
working  days  after  you  receive  your  records 
from  the  certification  agency. 

All  provisions  of  the  potato  policy  not  in 
conflict  with  this  amendment  are  applicable. 

This  amendment  is  not  continuous.  A  new 
amendment  must  be  submitted  each  crop 
year  to  take  advantage  of  the  certified  seed 
potato  option. 

The  insured  estimates  that  the  Certified 

Seed  Potato  Acreage  for  the crop 

year  will  be 

Insured's  Signature 

Date 


Corporation  Representative's  Signature  and 

Code  No.  

Date   


CoUaction  of  Infbtnudon  and  Data  (Privacy 
Act) 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (S 
U.S.C.  552(a)):  The  authority  for  requesting 
the  information  to  be  supplied  on  this  form  is 
the  Federal  Crop  Insurance  Act,  as  amended 
(7  U.S.C.  1501  et  seq.).  and  the  regulations  for 
insuring  potatoes  under  the  Potato  Crop 
Insurance  Regulations  (7  CFR  Part  422).  The 
information  requested  is  necessary  for  the 
Federal  Crop  Insurance  Corporation  (FCIC) 
to  process  the  amendment  to  insure  certified 
seed  potatoes,  determine  the  correct  premium 
and  indemnity,  and  to  determine  the  correct 
parties  to  the  insurance  contract.  The 
information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  loss  adjusters, 
reinsured  companies,  other  U.S.  Department 
of  Agriculture  agencies,  Internal  Revenue 
Service,  Department  of  Justice,  other  State 
and  Federal  law  enforcement  agencies  if 
litigation  becomes  necessary,  a  court,  in 
response  to  its  orders,  an  administrative 
tribunal,  or  opposing  counsel  as  evidence  in 
the  course  of  litigation. 

Furnishing  the  Social  Security  Number  is 
voluntary  and  no  adverse  action  will  result 
from  failure  to  do  so.  Furnishing  the 
information,  other  than  the  Social  Security 
Number,  is  also  voluntary:  however,  failure  to 
furnish  the  correct,  complete  information 
requested  except  the  Social  Security  Number 
may  result  in  rejection  of  the  amendment  for 
insuring  certified  seed  potatoes,  and/or 
subsequent  denial  of  any  claim  for  indemnity 
which  may  be  filed  under  such  amendment  or 
may  substantially  delay  acceptance  of  the 
Certified  Seed  Potato  Option  Amendment, 
and  any  subsequent  claim  for  indemnity. 

§  422.9    Quality  potato  option  amandmanL 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  CorporatioD 

Potato  Crop  Insurance  Policy — Quality 
Potato  Option  Amendment 

Insured's  Name   — 

Address — 

Contract  No 

Crop  Year  ■ 


Identification  No. 
SSN 


Field  Actuarial  Office  Approval 
Date   


Following  is  the  Privacy  Act  Statement 
found  on  the  reverse  side  of  the  Certified 
Seed  Potato  Option  Amendment: 


Tax- 

Upon  our  approval  this  amendment  is 
applicable  for  the  1986  crop  year  in  the 
following  counties:  Cassia  and  Bingham 
Counties,  Idaho;  Aroostook  County,  Maine: 
Walsh  County,  North  Dakota:  Malheur  and 
Umatilla  Counties.  Oregon;  and  Adams  and 
Grant  Counties,  Washington. 

1.  A  signed  Quality  Potato  Option 
Amendment  will  be  submitted  to  us  on  or 
before  the  final  date  for  accepting 
applications  for  each  crop  year  you  wish  to 
insure  your  potatoes  under  this  amendment. 

2.  You  must  have  a  Federal  Crop  Insurance 
Potato  Policy  (Basic  Policy)  in  force.  The 
basic  policy  provides  guaranteed  protection 
on  a  hundredweight  basis  only. 

3.  All  acreage  of  potatoes  insured  under  the 
basic  policy  must  be  insured  under  this 
amendment. 

4.  Failure  to  submit  a  quality  option  for  the 
crop  year  will  result  in  your  potatoes  being 


insured  under  the  terms  and  conditions  of  the 
basic  policy. 

5.  In  addition  to  subsection  9.e.  of  the  basic 
policy,  the  total  production  (hundredweight) 
to  be  counted  for  a  unit  will  include  all 
harvested  and  appraised  production  as      - ' 
follows: 

a.  The  production  to  count  for  any 
unharvested  appraised  mature  production 
will  be  determined  by  dividing  the  actual 
percentage  of  potatoes  grading  U.S.  No.  2*  or 
better,  by  the  percentage  factor,  and 
multiplying  the  result,  not  to  exceed  1.000,  by 
the  number  of  hundredweight  of  such 
potatoes. 

b.  The  production  to  count  for  any  potatoes 
stored: 

(1)  without  an  acceptable  inspection  will 
be  100  percent  of  the  gross  weight;  or 

(2)  with  an  acceptable  inspection  will  be 
determined  by  dividing  the  actual  percentage 
of  potatoes  grading  U.S.  No.  2'  or  better,  by 
the  percentage  factor,  and  multiplying  the 
result,  not  to  exceed  1.000,  by  the  number  of 
hundredweight  of  stored  potatoes. 

c.  Any  sold  production  which  due  to 
insurable  causes,  contains  a  portion  of 
potatoes  which  grade  less  than  U.S.  No.  2* 
will  be  determined  by  dividing  the  actual 
percentage  of  potatoes  grading  U.S.  No.  2*  or 
better,  by  your  percentage  factor,  and 
multiplying  the  result,  not  to  exceed  1.000  by 
the  hundredweight  of  sold  potatoes. 

6.  "Percentage  factor"  means  your  actual 
average  percentage  of  potatoes  grading  U.S. 
No.  2*  or  better,  determined  from  your 
records.  If  more  than  four  continuous  years  of 
records  are  available,  the  percentage  factor 
will  be  the  simple  average  of  the  available 
records  not  to  exceed  ten  years.  If  less  than 
four  years  of  records  are  available,  the 
percentage  factor  will  be  the  one  contained 
on  the  actuarial  table.  The  Actuarial  Table 
may  provide  for  percentage  factors  by  type. 

7.  Your  premium  rate  for  quality  potatoes 
will  be  set  by  the  Actuarial  Table. 

Insured's  Signature 

Date 

Corporation  Representative's  Signature  and 

Code  Number  

Date    — 

Following  is  the  Privacy  Act  Statement 
found  on  the  reverse  side  of  the  Quality 
Potato  Option  Amendment: 

Collection  of  Information  and  Data  (Privacy 
Act) 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
U.S.C.  552(a)): 

The  authority  for  requesting  the 
information  to  be  supplied  on  this  form  is  the 
Federal  Corp  Insurance  Act,  as  amended  (7 
U.S.C.  1501  etseq.),  and  the  regulations  for 
insuring  quality  potatoes  under  the  Potato 
Crop  Insurance  Regulations  (7  CFR  Part  422). 
The  information  requested  is  necessary  for 
the  Federal  Crop  Insurance  Corporation 
(FCIC)  to  process  the  amendment  to  insure 
quality  potatoes,  determine  the  correct 
premium  and  indetnnity,  and  to  detennine  the 
correct  parties  to  the  insurance  contract.  The 


'The  actuarial  table  may  provide  U.S.  No.  1  or 
belter. 
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information  may  be  furnished  to  FCIC 
contract  agencies  and  contract  loss  adjusters, 
reinsured  companies,  other  U.S.  Department 
of  Agriculture  agencies.  Internal  Revenue 
Service,  Department  of  Justice,  other  State 
and  Federal  law  enforcement  agencies,  a 
court  in  response  to  its  orders,  an 
administrative  tribunal,  or  opposing  counsel 
us  evidence  in  the  course  of  litigation. 

Furnishing  the  Social  Security  Number  is 
voluntary  and  no  adverse  action  will  result 
from  failure  to  dp  so.  Furnishing  the 
information,  other  than  the  Social  Security 
Number,  is  also  voluntary;  however,  failure  to 
furnish  the  correct,  complete  information 
requested  other  than  the  Social  Security 
Number,  may  result  in  rejection  of  the 
amendment  for  insuring  quality  potatoes,  and 
subsequent  denial  of  any  claim  for  indemnity 
which  may  be  Tiled  under  such  amendment  or 
may  substantially  delay  acceptance  of  the 
Quality  Potato  Option  Amendment,  and  any 
subsequent  claim  for  indemnity. 

Done  in  Washington,  DC,  on  October  7, 
1S85. 

Edward  Hews, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-29986  Filed  12-18-85;  8:45  am) 
BIUJNO  CODE  3410-0«-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  1,  3, 103,  236,  242,  and  292 
[AGOrcterNo.  1113-8&] 

Aliens  and  Nationality;  Rules  of 
Procedure  for  Proceedings  Before 
Immigration  Judges 

agency:  Executive  Office  for 

Immigration  Review,  Department  of 

Justice. 

action:  Proposed  rale. 

summary:  This  proposed  inile  sets  forth 
procedures  to  be  followed  in  all  matters 
brought  before  Immigration  Judges, 
including  deportation,  exclusion,  bond, 
and  rescission  proceedings,  but 
specifically  excluding  administrative 
proceedings  involving  withdrawal  of 
school  approval  under  8  CFR  214  and 
departure-control  hearings  under  8  CFR 
215.  These  regulatory  changes  are 
promulgated  for  the  purpose  of  assisting 
in  the  expeditious,  fair,  and  proper 
resolution  of  issues  arising  in  such 
proceedings  by  providing  the  parties 
involved  with  clear,  useful,  and  readily 
accessible  procedural  guidelines.  To 
achieve  this  purpose,  it  has  been 
necessary  to  amend  or  delete  portions  of 
Parts  1,  3. 103,  236,  242,  and  292  of  Title  8 
of  the  Code  of  Federal  Regulations,  as 
well  as  add  a  number  of  new  provisions 
to  several  parts  of  this  chapter  as 


discussed  below.  However,  these 
proposed  rules  of  procedure  are  not 
intended  to  be  read  in  a  vacuum.  Unless 
specifically  noted  to  the  contrary,  each 
proposed  rule  of  procedure  is  intended 
to  be  construed  harmoniously  whenever 
possible  with  existing  regulations  under 
this  chapter. 

DATE:  Comments  must  be  received  on  or 
before:  January  21. 1986. 

ADDRESS:  Please  submit  written 
comments  in  duplicate  to:  Gerald  S. 
Hurwitz,  Counsel  to  the  Director, 
Executive  Office  for  Immigration 
Review.  5203  Leesburg  Pike,  Suite  1609, 
Falls  Church.  VA  22041. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  of 
Immigration  Review.  5203  Leesburg  Pike, 
Falls  Church.  VA  22041,  (703)  756-6470. 

SUPPLEMENTARY  INFORMATION:  A 

Departmental  reorganization  in  January, 
1983.  created  the  Executive  Office  for 
Immigration  Review  (EOIR).  This 
reorganization  consolidated  the 
Department's  immigration  review 
program  by  placing  the  Immigration 
Judge  (Special  Inquiry  Officer)  function 
(formerly  within  the  Immigration  and 
Naturalization  Service  (INS))  with  the 
Board  of  Immigration  Appeals  (BIA)  in 
the  newly  created  organization,  thereby 
streamlining  the  Department's 
management  of  this  important  function 
and  minimizing  mission  disparities 
within  the  INS.  EOIR  has  determined 
that  promulgating  a  set  of  uniform 
procedural  rules  would  assist  m  the 
furthering  of  program  goals. 

This  proposed  regulatory  change 
constitutes  the  repositioning  of  various 
procedural  rules  that  exist  throughout 
Title  8  of  the  Code  of  Federal 
Regulations,  as  well  as  some  additional 
rules,  into  one  section  to  create  a  set  of 
easily  accessible  uniform  rules.  In  order 
to  maximize  ease  of  access  to  the  public, 
the  proposed  Rules  of  Procedure 
(incorporating  27  new  sections)  are 
offered  as  an  entire  new  subpart  C  to 
Part  3  of  this  chapter,  beginning  with 
§  3.12. 

8  CFR  3.12,  as  proposed,  would  briefly 
set  out  the  scope  of  the  Rules  of 
Procedure  and  is  self-explanatory. 

8  CFR  3.13  is  proposed  as  the 
definitions  section  for  the  rules 
contained  in  subpart  C.  "Administrative 
Control"  is  proposed  for  inclusion  in  this 
section  as  a  term  of  art  to  clarify 
jurisdictional  issues  and  to  ease  the 
filing  and  handling  of  documents.  The 
proposed  term  "charging  document"  is 
included  to  summarize  all  initiating 
documents  to  allow  for  one  set  of  rules 
for  all  proceedings.  The  terms  "filing" 


and  "service"  are  defined  to  eliminate 
ambiguity. 

New  sections  8  CFR  3.14  through  3.38 
cover  the  proposed  25  rules  of  procedure 
which  will  be  applicable  (except  where 
specifically  stated  to  the  contrary)  to  all 
proceedings  before  Immigration  Judges. 

8  CFR  3.14  proposes  changes  to  when 
jurisdiction  vests  and  proceedings 
commence  before  Immigration  Judges.  In 
order  for  EOIR  to  effectively  manage  its 
resources,  it  is  necessary  for  it  to  gain 
full  control  over  the  docketing  of  cases 
on  its  hearing  calendars.  Under  the 
present  8  CFR  242.1  and  242.2, 
deportation  proceedings  for  an  aUen  in 
the  United  States  commence  upon  the 
issuance  and  service  of  an  Order  to 
Show  Cause  by  the  Service.  The  present 
8  CFR  242.7,  provides  specified  Service 
officials  with  the  authority  to 
independently  cancel  served  Orders  to 
Show  Cause  or  terminate  proceedings  at 
any  time  prior  to  the  actual 
commencement  of  the  hearing.  Under 
newly  proposed  8  CFR  3.14(a). 
jurisdiction  would  vest  and  proceedings 
commence  when  a  charging  document  is 
filed  with  the  Office  of  the  Immigration 
Judge.  Existing  8  CFR  242.1  and  242.2 
would  be  amended  to  conform  to  this 
new  rule.  Existing  8  CFR  242.7(a)  would 
be  amended  to  limit  the  Service's  ability 
to  cancel  an  Order  to  Show  Cause  to  the 
period  prior  to  its  filing  with  the  Office 
of  the  Immigration  Jud^e.  Similarly, 
existing  8  CFR  242.7(b)  (regarding 
Service  motions  to  dismiss)  would  be 
amended  to  become  applicable  to  the 
Service  after  an  Order  to  Show  Cause  is 
filed  with  the  Office  of  the  Immigration 
Judge,  rather  than  after  the  hearing  has 
commenced.  Adoption  of  these  proposed 
regulatory  changes  would  provide  EOIR 
with  the  ability  to  utilize  its  resources 
efficiently  by  ensuring  optimal 
scheduling  of  matters  on  its  hearing 
calendars.  This  in  turn  would  ensure  the 
expeditious  hearing  of  new  matters 
brought  before  the  Immigration  Judges, 
as  well  as  provide  the  maximum 
possible  time  for  systematically 
addressing  the  substantial  number  of 
backlogged  cases  currently  in  the 
system. 

Proposed  8  CFR  3.14(b)  simply 
restates  for  the  sake  of  thoroughness 
and  ease  of  reference,  the  existing  rule 
found  in  8  CFR  208.1(b)  regarding  an 
Immigration  Judge's  exclusive 
jurisdiction  over  asylum  applications 
filed  in  conjunction  with  underlying 
matters  already  before  him  or  her. 

Proposed  8  CFR  3.15  would  largely 
codify  the  current  practice  of 
recognizing  party  representatives  where 
retained  in  matters  brought  before 
Immigration  Judges.  The  new  rule  would 
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not  be  in  conflict  with  certain 
specialized  provisions  for  mandatory 
representation  by  Service  attorneys 
because  those  provisions  relate  solely  to 
the  manner  in  which  the  Service  is 
required  to  handle  certain  types  of 
cases. 

Proposed  8  CFR  3.16  would  deal  with 
appearances  by  representatives.  The 
new  rule  would  tighten  current  practice 
by  allowing  withdrawal  or  substitution 
of  a  representative  during  proceedings 
only  in  the  discretion  of  the  Immigration 
Judge,  and  only  upon  written  or  oral 
motion  (submitted  without  fee). 
Adoption  of  the  new  rule  would 
necessitate  amendment  of  8  CFR  292.4, 
which  currently  provides  for 
substitution  at  any  time  upon  the  written 
withdrawal  of  the  attorney  or 
representative,  orupon  notification  of 
the  new  attorney  or  representative.  This 
new  rule  change  is  proposed  in  order  to 
ensure  maximum  effective  utilization  of 
the  Immigration  Judge's  time.  Under 
current  practice,  substantial  abuse  of 
court  calendars  by  representatives 
occurs  through  both  nonappearances 
and  last  minute  withdrawals.  The  new 
rule  would  give  the  Immigration  Judges 
greater  ability  to  control  such  abuses 
during  actual  proceedings  without 
affecting  the  respondent/applicant's 
current  ability  to  change  his  or  her 
attorney  or  representative  on  a  motion 
to  reopen. 

Proposed  8  CFR  3.17  would  deal  with 
the  scheduling  of  cases.  As  noted  in  the 
discussion  regarding  proposed  8  CFR 
3.13,  the  ability  of  Immigration  Judges  to 
control  their  calendars  is  critical  to  their 
ability  to  effectively  deal  with  their 
caseloads.  It  is  anticipated  that  the 
proposed  rule  would  significantly  assist 
Immigration  Judges  in  caseload 
management.  The  adoption  of  this  rule 
would  require  a  regulation  change  in  8 
CFR  242.1,  as  previously  discussed 
under  proposed  8  CFR  3.13. 

Proposed  8  CFR  3.18  would  deal  with 
the  authority  of  Immigration  Judges 
(pursuant  to  8  CFR  242.2)  to  redetermine 
custody  and  bond  decisions  made  by  the 
INS.  Although,  the  proposed  rule  largely 
restates  existing  procedures  for  such 
hearings,  some  minor  regulatory 
changes  have  been  suggested  to  improve 
efficiency.  Under  the  existing  regulation, 
and  application  by  a  respondent  for  a 
custody/bond  redetermination  may  be 
made  to  any  available  Immigration 
Judge  who  is  stationed  at  the  Service 
office  which  has  administrative 
jurisdiction  over  the  proceeding  under 
the  Order  to  Show  Cause,  or  who 
conducts  hearings  there.  If  no  such 
Immigration  Judge  is  available, 
application  may  be  made  to  any 


available  Immigration  Judge  stationed  in 
the  region  where  that  Service  office  is 
located.  If  there  is  no  available 
Immigration  Judge  in  that  region  the 
application  may  be  made  to  any  other 
Immigration  Judge.  In  its  restructuring  of 
the  availability  of  Immigration  Judges 
for  custody  and  bond  cases,  the 
proposed  rule  reflects  the  separation  of 
the  Immigration  Judges  from  the  Service 
and  the  creation  of  administrative 
control  offices  within  EOIR.  8  CFR  242.2 
has  been  amended  to  conform  with  the 
new  Rules.  Within  the  new 
organizational  structiire,  it  is  anticipated 
that  the  proposed  rule  woidd  maximize 
the  prompt  availability  of  Immigration 
Judges  for  respondents  applying  for 
custody/bond  redeterminations  while  at 
the  same  time  causing  and  equitable 
distribution  of  this  caseload  among  the 
Immigration  Judges. 

In  a  further  effort  to  improve 
administrative  efficiency  and  increase 
productivity,  the  proposed  rule  would 
modify  the  existing  provision  in  8  CFR 
242.2  requiring  the  Immigration  Judge  in 
all  custody/bond  redeterminations  to 
state  the  reasons  for  his  or  her  decision 
in  a  written  memorandum.  Under  the 
new  rule,  the  Immigration  Judge, 
subsequent  to  entering  his  or  her 
decision  on  the  appropriate  EOIR  form, 
would  have  discretion  to  explain  the 
reasons  for  his  or  her  decision  to  the 
parties  involved  either  orally  or  in 
writing. 

Proposed  8  CFR  3.19  would  establish  a 
procedure  for  changes  of  venue  on 
motion  by  one  of  the  parties,  or  on  the 
Immigration  Judge's  own  authority. 
Under  the  proposed  rule,  such  a  motion 
could  be  granted  by  the  Immigration 
Judge  in  his  or  her  discretion  provided 
good  cause  has  been  shown.  Although 
no  regulatory  provisions  currently  exist 
explicity  providing  for  changes  in  venue, 
such  authority  has  been  routinely 
exercised  by  Immigration  Judges  in  the 
past  pursuant  to  their  authority  imder  8 
CFR  236.1  (exlusion  cases]  and  242.8(a) 
(deportation  cases)  to  take  such  actions 
as  are  necessary  and  appropriate  (and 
not  inconsistent  with  any  other 
provisions  of  the  Act)  for  the  disposition 
of  cases.  The  Board  has  upheld  the 
Immigration  Judge's  limited  authority  to 
change  venue  in  Matter  of  Wadas,  17 
I&N  Dec.  346,  348  (BIA  1980)  exclusion 
cases),  and  Matter  of  Seren,  15  I&N  Dec. 
590,  591  (BIA  1976)  deportation  cases). 
This  rule  makes  uniform  the  Immigration 
Judge's  authority  to  change  venue  in  all 
proceedings.  It  is  anticipated  that 
addoption  of  this  rule  would 
significantly  improve  EOIR's  ability  to 
control  its  caseload  and  improve  overall 
efficiency  in  the  hearing  process. 


Proposed  8  CFR  3.20  would  codify 
current  practice  and  provide  for  pre- 
hearing conferences  to  be  held  in  the 
discretion  of  the  Immigration  Judge  for 
the  purpose  of  narrowing  issues, 
attaining  stipulations  between  the 
parties,  voluntarily  exchanging 
information,  or  for  any  other  purpose 
which  might  simplify,  organize,  and 
expendite  the  proceeding. 

Proposed  8  CFR  3.21  would  deal  with 
interpreters.  As  drafted,  the  proposed 
rule  would  streamline  current  practice 
by  authorizing  federal  employees  (other 
than  those  employed  by  INS)  to  serve  as 
interpreters  without  oath.  To  adopt  this 
administrative  improvement  would 
necessitate  a  minor  regulatory  change  in 
8  CFR  242.12,  which  ourently  requires 
all  non-INS  employed  interpreters  to  be 
sworn  before  serving  as  interpreters  in 
deportation  hearings.  It  is  anticipated 
that  the  proposed  rule  would  improve 
efficiency  in  Immigration  Judge 
proceedings. 

Proposed  8  CFR  3.22  establishes  a 
procedure  for  the  submission  of  motions 
both  prior  to  the  rendering  of  a  final 
order  by  the  Immigration  Judge  as  well 
as  thereafter  in  the  form  of  motions  for 
reopening  or  reconsideration.  The  only 
novel  aspect  of  the  proposed  rule  is  the 
requirement  that  motions  to  reopen  for 
the  purpose  of  seeking  some  form  of 
specific  relief  must  be  accompanied  by 
the  appropriate  application  and 
supporting  documentation.  This  latter 
requirement,  while  previously 
nonmandatory,  has  been  routinely 
followed  in  many  Immigration  Judge 
offices  with  salutary  results.  It  is 
anticipated  that  adoption  of  this 
proposed  rule  will  improve  overall 
efficiency  and  fairness  in  the  hearing 
process. 

Proposed  8  CFR  3.23  would  deal  with 
the  waiver  of  fees  in  Immigration  Judge 
proceedings.  The  new  rule  codifies  the 
Board's  recent  decision  in  Matter  of 
Chicas,  Interim  Decision  2970  (BIA 
1984),  authorizing  the  use  of  an  unsworn 
declaration  (made  pursuant  to  28  U.S.C 
1746)  in  lieu  of  a  sworn  affidavit  for  the 
purpose  of  applying  for  a  fee  waiver  on 
the  basis  of  inability  to  pay.  In  an  effort 
to  avoid  frivolous  or  undocumented 
waiver  applications,  the  new  rule  would 
use  more  stringent  language  than  its 
predecessor  in  8  CFR  103.7(c),  by 
requiring  the  respondent/applicant  to 
substantiate  his  or  her  indigency  in  the 
affidavit  or  properly  executed  unsworn 
declaration.  Adoption  of  this  regulatory 
change  would  require  minor 
amendments  to  §5  3.3(b)  and  103.7(c)  to 
conform  to  the  new  rule. 

Proposed  8  CFR  3.24  would  provide 
the  Immigration  Judge  with  discretion 
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for  good  cause  to  waive  the  presence  of 
a  respondent/applicant  at  a  hearing 
where  the  alien  is  a  minor  child  whose 
parent  or  parents  are  present.  The  new 
rule  would  also  authorize  the 
Immigration  Judge  to  conduct  hearings 
in  absentia  pursuant  to  section  242(b)  of 
the  Act  with  or  without  representation. 
It  is  anticipated  that  adoption  of  this 
rule  would  significantly  improve  the 
efficiency  of  Die  hearing  process  without 
adversely  affecting  due  process 
considerations. 

Proposed  8  CFR  3.25  would  combine 
and  restate  the  contents  of  8  CFR 
236.2(a)  and  242.16(a)  regarding  public 
access  to  hearing.  As  drafted,  the 
proposed  rule  would  specify  that  all 
hearings  except  exclusion  hearings 
would  be  open  to  the  public  subject  to 
the  Immigration  Judge's  discretion  to 
reasonably  limit  attendance  based  on 
space  availability  (with  priority  given  to 
the  press  over  the  general  public).  The 
proposed  rule  further  provides  that  the 
Immigration  Judge  may  limit  attendance 
or  hold  a  closed  hearing  to  protect  the 
parties,  witnesses,  or  the  public  interest. 

Proposed  8  CFR  3.26  would  deal  with 
recording  equipment  permitted  in 
Immigration  Judge  proceedings.  As 
drafted,  the  rule  would  prohibit  the  use 
of  any  photographic,  video,  electronic, 
or  similar  recording  devices  during 
proceedings  other  than  the  equipment 
used  by  the  Immigration  Judge  to  create 
the  official  record. 

Proposed  8  CFR  3.27  would  deal  with 
continuances.  As  drafted,  the  rule  would 
codify  current  procedure  and  restate  in 
simpler  terms  the  discretionary 
authority  of  Immigration  Judges  to  grant 
continuances  for  good  cause  shown 
found  in  8  CFR  242.13.  The  simplified 
language  of  the  proposed  rule  is  not 
intended  to  conflict  with  or  expand  the 
discretionary  limitations  delineated  in  8 
CFR  242.13. 

Proposed  8. CFR  3.28  would  provide 
for  the  lodging  of  additional  charges 
during  deportation  proceedings.  In  more 
simplified  language,  the  proposed  rule 
would  restate  the  contents  of  8  CFR 
242.16(d)  which  deals  with  the  same 
topic.  Adoption  of  this  rule  would  not 
substantively  change  current  practice. 

Proposed  8  CFR  3.29  would  deal  with 
the  filing  of  documents  and  applications. 
As  drafted,  the  rule  would  provide  the 
Immigration  Judge  with  discretionary 
authority  to  set  and  extend  limits  for  the 
filing  of  documents  and  applications,  as 
well  as  for  any  related  responses 
thereto.  Applications  or  documents  not 
filed  within  the  time  limits  set  by  the 
Immigration  Judge  are  deemed  waived. 
All  documents  and  applications  \vould 
be  required  to  be  filed  with  the  Office  of 
the  Immigration  Judge  having 


administrative  control  over  the  Record 
of  Proceeding.  Such  applications  or 
documents  would  not  be  considered 
filed  until  the  required  fee  (if  any  )  had 
been  paid  or  a  fee  waiver  pursuant  to 
proposed  8  CFR  3.29  had  been  obtained. 
This  is  a  new  rule  that  would  create 
stadardized  filing  procedures — 
particularly  when  read  in  conjunction 
with  existing  8  CFR  3.11  (creation  of 
administrative  control  offices)  and 
proposed  S  3.29  (fee  waivers).  It  is 
anticipated  that  adoption  of  this  rule 
would  both  clarify  the  document  filing 
process  as  well  as  improve  overall 
efficiency  in  Immigration  Judge 
proceedings. 

Proposed  8  CFR  3.30  is  a  new  rule  that 
would  establish  standards  for  service 
and  size  of  documents.  Proposed 
S  3.30(a)  (establishing  specific 
requirements  for  service  on  the  opposing 
party  or  parties)  would  bolster  the 
concept  of  fundamental  fairness,  and,  in 
large  measures,  codify  existing  practice 
in  many  Immigration  Judge  offices. 
Proposed  §  3.30(b)  (dealing  with 
standardization  of  document  size  and 
manner  of  presentation)  would  ease 
handling  and  review  of  written 
materials  during  actual  proceedings  and 
reduce  file  storage  problems  after 
proceedings  are  completed. 

Proposed  8  CFR  3.31  would  deal  with 
translation  of  documents.  As  drafted, 
the  rule  would  extend  some  of  the 
translation  requirements  found  in  8  CFR 
103.2(b)  to  all  Immigration  Judge 
proceedings.  It  is  anticipated  that 
adoption  of  this  rule  would  speed  fair 
and  proper  resolution  of  all  matters 
brought  before  the  Immigration  Judges 
involving  foreign  language  documents. 

Proposed  8  CFR  3.32  would  codify 
current  practice  and  extend  the 
requirement  found  in  8  CFR  242.14(d) 
that  the  testimony  of  witnesses  in 
deportation  proceedings  be  under  oath 
or  affirmation)  to  all  proceedings  before 
Immigration  Judges. 

Proposed  8  CFR  3.33  would  establish  a 
uniform  procedure  for  the  taking  of 
depositions  in  all  Immigation  Judge 
proceedings.  As  drafted,  the  rule  would 
significantly  simplify  (without 
fundamentally  altering)  the  more 
detailed  procedure  prescribed  in  8  CFR 
242.14(e)  for  the  taking  of  depositions  in 
deportation  cases.  To  conform  to  the 
new  rule,  current  §  242.14(e]  would  be 
deleted  and  replaced  with  a  condensed 
regulation  authorizing  the  taking  of 
depositions  in  accordance  with  new  8 
CFR  3.33.  It  is  anticipated  that  the  new 
rule  would  provide  adequate  guidance 
to  the  parties  and  preserve  fundamental 
fairness  in  the  hearing  process  without 
the  complexify  of  its  predecessor. 


Proposed  8  CFR  3.34  deals  with  the 
essential  function  of  creation  and 
maintenance  of  Immigration  Judge 
hearing  records.  As  drafted,  this  new 
rule  would  require  that  the  Office  of  the 
Immigration  Judge  create  and  then 
control  the  Record  of  Proceeding.  This 
rule  is  a  corollary  to  existing  8  CFR  3.11 
which  designates  specific  EOIR 
Immigration  Judge  field  offices  as 
administrative  control  offices. 

Proposed  8  CFR  3.35  would  codify 
current  practice  regarding  decisions 
rendered  in  all  Immigration  Judge 
proceedings.  The  rule  would  permit  the 
Immigration  Judge  to  give  either  a 
written  or  oral  decision,  unless  specified 
otherwise  elsewhere  in  this  chapter.  If 
the  decision  were  written,  the  rule 
would  require  the  Immigration  Judge  to 
serve  it  on  the  parties  either  by  personal 
service  or  by  first  class  mail  to  the  most 
current  address  in  the  Record  of 
Proceeding.  If  the  decision  were  oral,  the 
Immigration  Judge  would  be  required  to 
state  it  in  the  presence  of  the  parties  at 
the  conclusion  of  the  hearing.  The 
proposed  rule  is  fully  consistent  with 
existing  regulations  permitting  written 
or  oral  decisions  in  exclusion  (8  CFR 
236.5),  deportation  (8  CFR  242.18(b): 
242.19).  rescission  (8  CFR  246.6),  and 
bond  (8  CFR  242.2(b),  as  amended  by 
proposed  Rule  3.19)  cases.  As  drafted, 
this  proposed  rule  can  also  be  read 
consistently  with  8  CFR  242.22  (dealing 
with  decisions  on  motions  for  reopening 
and  reconsideration).  However,  for  the 
sake  of  brevify,  clarify  and  in  order  to 
eliminate  the  inconsistent  requirement 
of  service  on  the  alien  of  the 
Immigration  Judge's  written  decision  by 
the  District  Director,  it  is  proposes  to 
amend  8  CFR  236.5  by  deleting 
paragraphs  (a),  (b),  (c)  and  inserting  in 
their  place  a  new  conforming  paragraph 
(a)  that  would  reference  back  to  the 
proposed  rule.  Existing  paragraphs  (d) 
and  (e)  of  §  236.5  would  be  redesignated 
as  paragraphs  (b)  and  (c). 

Proposed  8  CFR  3.36  is  a  new  rule 
which  would  establish  a  uniform 
procedure  for  filing  administrative 
appeals  relating  to  Immigration  Judge 
proceedings.  The  rule  would  provide  for 
appeals  from  the  decisions  of 
Immigration  Judges  to  the  Board  of 
Immigration  Appeals  pursuant  to  8  CFR 
3.1(b),  and  authorize  both  parties  to  file 
briefs  pursuant  to  8  CFR  3.3(c).  The  new 
rule  would  also  require  the  notice  of 
appeal  to  be  filed  with  the  Office  of  the 
Immigration  Judge  having  administrative 
control  over  the  Record  of  Proceeding 
within  ten  (10)  calendar  days  (13  if 
mailed)  after  service  of  the  decision.  In 
accordance  with  the  Board  of 
Immigration  Appeals'  interpretation  of 
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the  term  "day"  under  8  CFR  1.1(h)  in 
Matter  of  Escobar.  18  I&N  Dec.  412  (BIA 
1983).  the  proposed  rule  would  extend 
the  appeal  tune  to  the  next  business  day 
if  the  final  date  for  filing  falls  on  a 
Saturday,  Sunday,  or  legal  holiday.  It  is 
anticipated  that  the  proposed  rule  would 
eliminate  possible  confusion  in  the 
appellate  process  and  thereby  improve 
overall  efficiency. 

It  is  also  proposed  to  amend  8  CFR 
3.3(a)  (notice  of  appeal).  As  this 
paragraph  currently  reads,  a  party 
taking  an  appeal  is  required  to  file  the 
notice  of  appeal  with  the  Service  Office 
having  administrative  jurisdiction  over 
the  case.  To  bring  this  provision  into 
conformity  with  the  new  Rules  of 
Procedure,  it  is  proposed  to  amend  8 
CFR  3.3(a)  to  read  "An  appeal  shall  be 
taken  by  filing  Notice  of  Appeal .  .  . 
with  the  Office  of  the  Immigration  Judge 
or  the  Service  office  having 
administrative  jurisdiction  over  the  case 
.  .  ."  It  is  also  proposed,  for  the  sake  of 
clarity  and  consistency,  to  amend  the 
first  sentence  of  8  CFR  3.4  (withdrawal 
of  appeal)  by  changing  "officer"  to 
"office"  and  to  amend  the  fourth 
sentence  of  8  CFR  3.7  (notice  of 
certification)  by  changing  "officer  of  the 
Service"  to  "Office  of  the  Immigration 
Judge  or  Service  office,"  in  order  to 
parallel  the  proposed  language  of  8  CFR 
3.3(a)  above.  Lastly,  for  the  sake  of 
uniformity,  it  is  also  proposed  to  amend 
6  CFR  236.7  (dealing  with  appeals  in 
exclusion  cases)  to  conform  to  the 
proposed  rule. 

Proposed  8  CFR  3.37  is  a  new  rule  that 
would  establish  when  a  decision  is  final. 
The  proposed  rule  is  consistent  with  the 
provisions  of  8  CFR  243.1  dealing  with 
final  orders  of  deportation.  As  drafted, 
the  rule  would  clarify  and  tighten  the 
exis^ng  finality  of  decision  provisions 
for  exclusion  and  deportation  cases 
found  in  8  CFR  236.6  and  242.20,  and 
would  provide  a  uniform  rule  for  all 
Imniigration  Judge  proceedings. 
Moreover,  the  proposed  rule  would 
provide  that  a  decision  by  an 
Immigration  Judge  that  has  not  been 
certified  to  the  Board  becomes  final 
upon  waiver  of  appeal  or  upon  the 
expiration  of  the  time  to  appeal  if  no 
appeal  is  taken.  In  order  to  bring  this 
proposed  rule  into  conformity  with  this 
chapter,  it  is  proposed  to  amend  8  CFR 
236.6  and  242.20  accordingly. 

Proposed  8  CFR  3.38  would  authorize 
the  promulgation  of  local  operating 
procedures  for  Immigration  Judge 
Officer.  This  is  a  new  rule  which  would 
authorize  individual  Immigration  Judge 
offices  to  establish,  by  majority  written 
concurrence  of  the  local  judges,  and 
subject  to  the  written  approval  of  the 


Chief  Immigration  Judge,  local  operating 
procedures  not  inconsistent  with 
existing  regulations  and  these  Rules  of 
.  Procedure.  It  is  anticipated  that  this  rule 
would  significantly  enhance  the  ability 
of  individual  Immigration  Judge  offices 
to  deal  with  problems  unique  to  their 
locality,  and  consequently  enable  them 
to  improve  their  overall  efficiency. 

Together,  these  regulatory  changes 
would  both  improve  and  expedite  the 
hearing  process  before  Immigration 
Judges.  At  the  same  time,  the  new  rule — 
as  a  whole,  and  in  each  of  its  proposed 
individual  section — retains  all  necessary 
due  process  considerations  and  remains 
within  the  spirit  of  the  Immigration  and 
Nationality  Act,  as  amended.  In 
accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entities.  This  rule,  if  promulgated,  will 
not  be  a  major  rule  within  the  meaning 
of  paragraph  1(b)  of  E.0. 12291. 

List  of  Subjects 

8  CFR  Part  1 

Definitions 

8  CFR  Part  3 

Administrative  practice  and 
procedure,  Aliens. 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  236 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

8  CFR  Part  292 

Administrative  practice  and 
procedure,  Aliens. 

Accordingly,  it  is  proposed  to  amend 
Chapter  1  of  Title  8  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— DEFINITIONS 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows.  All  other 
authority  citations  are  removed. 

Authority:  8  U.S.C.  1101:  28  U.S.C.  509.  510; 
5  use.  301. 

2.  In  §  1.1,  paragraph  (h)  is  revised  to 
read  as  follows: 

§  1.1    Definitiont 

***** 

(h)  The  term  "day"  when  computing 
the  period  of  time  for  taking  any  action 
provided  in  this  chapter  including  the 


taking  of  an  appeal,  shall  include 
Saturdays,  Sundays,  and  legal  holidays, 
except  that  when  the  last  day  of  the 
period  so  computed  falls  on  a  Saturday. 
Sunday  or  a  legal  holiday,  the  period 
shall  run  until  the  end  of  the  next  day 
which  is  not  a  Saturday.  Sunday,  nor  a 
legal  holiday. 


PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

3.  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows.  All  other 
authority  citations  are  removed. 

Authority:  8  U.S.C  1103. 1362;  28  U.S.C.  509. 
510, 1746:  5  U.S.C.  301;  Sec  2  Reorg.  Plan  No. 
2  of  1950. 

4.  In  S  3.3,  the  first  two  sentences  of 
paragraph  (a)  and  paragraph  (b)  are 
revised  as  follows: 

§3.3    Notic*  of  appML 

(a)  A  party  affected  by  a  decision  who 
is  entitled  under  this  chapter  to  appeal 
to  the  Board  shall  be  given  notice  of  his 
or  her  right  to  appeal.  An  appeal  shall 
be  taken  by  filing  Notice  of  Appeal  Form 
I-290A  in  triplicate  with  the  Service 
office  or  Office  of  the  Immigration  Judge 
having  administrative  jurisdiction  over 
the  case,  within  the  time  specified  in  the 
governing  sections  of  this  chapter,  *  *  • 

(b)  Fees.  Except  as  otherwise 
provided  in  this  section,  a  notice  of 
appeal  or  a  motion  filed  under  this  part 
by  any  person  other  than  an  officer  of 
the  Service  shall  be  accompanied  by  the 
appropriate  fee  specified  by,  and 
remitted  in  accordance  with,  the 
provisions  of  S  103.7  of  this  chapter.  In 
any  case  in  which  an  alien  or  other 
party  affected  is  unable  to  pay  the  fee 
fixed  for  an  appeal  or  a  motion,  he  or 
she  shall  file  with  the  notice  of  appeal  or 
the  motion,  his  or  her  affidavit,  or 
unsworn  declaration  made  pursuant  to 
28  U.S.C.  1746,  stating  the  nature  of  the 
motion  or  appeal  and  his  or  her  belief 
that  he  or  she  is  entitled  to  redress.  Such 
document  shall  also  establish  his  or  her 
inability  to  pay  the  required  fee,  and 
shall  request  permission  to  prosecute 
the  appeal  or  motion  without 
prepayment  of  such  fee.  When  such  a 
document  is  filed  with  the  officer  of  the 
Service  or  the  Immigration  Judge  from 
whose  decision  the  appeal  is  taken  or 
with  respect  to  whose  decision  the 
motion  is  addressed,  such  Service 
officer  or  Immigration  Judge  shall,  if  he 
or  she  believes  that  the  appeal  or  motion 
is  not  taken  or  made  in  good  faith, 
certify  in  writing  his  reasons  for  such 
belief  for  consideration  by  the  Board. 


ijllllg^^^^ 
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5.  In  S  3.4  the  first  sentence  is  revised 

as  follows: 

§  3.4    Withdrawai  of  appeal. 

In  any  case  in  which  an  appeal  has 
been  taken,  the  party  taking  appeal  may 
file  a  written  withdrawal  thereof  with 
the  office  with  whom  the  notice  of 
appeal  was  filed.  *  *  • 

6.  Section  3.7  is  revised  to  read  as 
follows: 

§3.7    Notice  Of  certification. 

Whenever  in  accordance  with  the 
provisions  of  S  3.1(c),  a  case  is  requried 
to  be  certified  to  the  Board,  the  alien  or 
other  party  ejected  shall  be  given 
notice  of  certification.  A  case  shall  be 
certified  only  after  an  initial  decision 
has  been  made  and  before  an  appeal 
has  been  taken.  If  it  is  known  at  the  time 
the  initial  decision  is  made  that  the  case 
will  be  certified,  the  notice  of 
certification  shall  be  included  in  such 
decision  and  no  further  notice  of 
certification  shall  be  required.  If  it  is  not 
known  until  after  the  initial  decision  is 
made  that  the  case  will  be  certified,  the 
Service  office  of  Office  of  the 
Immigration  Judge  having  administrative 
control  over  the  record  of  proceeding 
shall  cause  a  Notice  of  Certification 
(Form  I-290C)  to  be  served  upon  the 
party  affected.  In  either  case,  the  notice 
shall  inform  the  party  affected  that  the 
case  is  required  to  be  certified  to  the 
Board  and  that  he  or  she  has  the  right  to 
make  representation  before  the  Board, 
including  the  making  of  a  request  for 
oral  argument  and  the  submission  of  a 
brief.  If  the  party  affected  desires  to 
submit  a  brief,  it  shall  be  submitted  to 
the  Service  office  or  Office  of  the 
Immigration  Judge  having  administrative 
control  over  the  record  of  proceeding  for 
transmittal  to  the  Board  within  ten  (10) 
days  from  the  date  of  receipt  of  the 
notice  of  certification,  unless  for  good 
cause  shown  such  Service  office  or 
Office  of  the  Immigration  Judge  or  the 
Board  extends  the  time  within  which  the 
brief  may  be  submitted.  The  case  shall 
be  certified  and  forwarded  to  the  Board 
by  the  Service  office  or  Office  of  the 
Immigration  Judge  having  administrative 
jurisdiction  over  the  case  upon  receipt  of 
the  brief,  or  upon  the  expiration  of  the 
time  within  which  the  brief  may  be 
submitted,  or  upon  receipt  of  a  written 
waiver  of  the  right  to  submit  a  brief. 

7.  Part  3  is  amended  by  adding  a  new 
Subpart  C  to  read  as  follows: 

Subpart  C— flules  of  Procadura  for 
Immigration  khidga  Procaadings 


Sec. 
3.12 
3.13 


Scope  of  rules. 
Definitions. 


Sec. 

3.14  Jurisdiction  &  commencement  of 
proceedings. 

3.15  Representation. 

3.16  Appearances. 

3.17  Scheduling  of  cases. 

3.18  Custody/bond. 

3.19  Change  of  venue. 

3.20  Pre-hearing  conferences. 

3.21  Interpreters. 

3.22  Motions. 

3.23  Waivers  of  fees  in  immigration  judge 
proceedings. 

3.24  Waiver  of  presence  of  respondent/ 
applicant 

3.25  Public  access  to  hearings. 

3.26  Recording  equipment. 

3.27  Continuances. 

3.28  Additional  charges  in  deportation 
hearings. 

3.29  Filing  documents  and  applications. 

3.30  Service  and  size  of  documents. 

3.31  Translation  of  documents. 

3.32  Testimony. 

3.33  Depositions. 

3.34  Record  of  proceeding. 

3.35  Decisions. 

3.36  Appeals. 

3.37  Finality  of  decision. 

3.38  Local  Operating  procedures. 

Subpart  C — Rules  of  Procedure  for 
Iminigration  Judge  Proceedings. 

§3.12    Scope  of  rules. 

These  rules  are  promulgated  for  the 
purpose  of  assisting  in  the  expeditious, 
fair  and  proper  resolution  of  matters 
coming  before  Immigration  Judges. 
Except  where  specifically  stated,  these 
rules  apply  to  all  matters  before 
Immigration  Judges,  including 
deportation,  exclusion,  bond,  and 
rescission  proceedings.  Specifically 
excluded  from  applicability  under  these 
rules  are  administrative  proceedings 
involving  the  withdrawal  of  school 
approval  under  8  CFR  214  and 
departure-control  hearings  under  8  CFR 
215. 

§  3.13    Definitions. 

As  used  in  this  subpart: 

Administrative  Control — TTie  term 
"administrative  control"  means 
custodial  responsibility  for  the  Record  of 
Proceeding  as  specified  in  8  CFR  3.11. 

Charging  Document — The  term 
"charging  doamient"  means  the  written 
instrument  which  initiates  a  proceeding 
before  an  Immigration  Judge  including 
an  Order  to  Show  Cause,  a  Notice  to 
Applicant  for  Admission  Detained  for 
Hearing  before  Immigration  Judge,  and  a 
Notice  of  Intention  to  Rescind  and 
Request  for  Hearing  by  Alien. 

Filing — ^The  term  "filing"  means  the 
actual  receipt  of  a  document  by  the 
appropriate  Office  of  the  Immigration 
Judge. 

Service — The  term  "service"  means 
physically  presenting  or  mailing  a 


document  to  the  appropriate  party  or 
parties. 

S  3.14    Jurisdiction  ft  conwnancefnanl  of 
proceedings. 

(a)  Jurisdiction  vests  and  proceedings 
before  an  Immigration  Judge  commence 
when  a  charging  document  is  filed  with 
the  Office  of  the  Immigration  Judge. 

(b)  When  the  Immigration  Judge  has 
jurisdiction  over  the  underlying 
proceeding,  sole  jurisdiction  over 
applications  for  asylum  shall  lie  with  the 
Immigration  Judge. 

§  3.15    Reprasantation. 

(a)  The  government  may  be 
represented  in  proceedings  before  an 
Immigration  Judge. 

(b)  The  respondent/applicant  may  be 
represented  in  proceedings  before  an 
Immigration  Judge  by  an  attorney  or 
other  representative  of  his  or  her  choice 
in  accordance  with  8  CFR  292,  at  no 
expense  to  the  government 

§  3.16    Appearances. 

(a)  In  any  proceeding  before  an 
Immigration  Judge  wherein  the 
respondent/applicant  is  represented,  the 
attorney  or  representative  shall  file  a 
Notice  of  Appearance  on  the 
appropriate  form  with  the  Office  of  the 
Immigradon  Judge. 

(b)  Withdrawal  or  substitution  of  an 
attorney  or  representative  may  be 
permitted  by  an  Immigration  Judge 
during  proceedings  only  upon  oral  or 
written  motion  submitted  without  fee. 

§3.17    Scheduling  of  eaaaa. 

All  cases  shall  be  scheduled  by  the 
Office  of  the  Immigration  Judge.  The 
Office  of  the  Immigration  Judge  shall  be 
responsible  for  providing  notice  of  the 
time,  place,  and  date  of  the  hearing  to 
the  government  and  respondent/ 
applicant. 

§3.18    Custody/bond. 

(a)  Custody  and  bond 
redeterminations  made  by  the  INS 
pursuant  to  8  CFR  242  may  be  reviewed 
by  an  Immigration  Judge  pursuant  to  8 
CFR  242. 

(b)  Application  for  bond 
redetermination  by  a  respondent  his  or 
her  attorney  or  representative,  may  be 
made  orally,  in  writing,  in  person,  or,  if 
approved  by  the  Immigration  Judge,  by 
telephone. 

(c)  Application  for  the  exercise  of 
such  authority  must  be  made  in  the 
following  order  (1)  If  the  alien  is 
detained,  the  Immigration  Judge  office  at 
or  nearest  the  place  of  detention;  (2)  the 
Immigration  Judge  Office  having 
administrative  control  overthe  case,  (3) 
any  other  Immigration  Judge  office. 
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(d)  Consideration  under  this 
paragraph  by  the  Immigration  Judge  of 
an  application  or  request  of  an  ahen 
regarding  custody  or  bond  shall  be 
separate  and  apart  ht}m  any  deportation 
hearing  or  proceeding,  and  shall  form  no 
part  of  such  hearing  or  proceeding. 

(e)  The  determination  of  an 
Immigration  Judge  in  respect  to  custody 
status  or  bond  redetermination  shall  be 
entered  on  the  appropriate  EOIR  form  at 
the  time  such  decision  is  made,  and  the 
parties  shall  for  informed,  orally  or  in 
writing,  as  to  the  reasons  for  the 
decision. 

§  3.19    Chang*  of  v«nu«. 

(a)  The  Immigration  Judge,  for  good 
cause,  may  change  venue  on  motion  by 
one  of  the  parties,  or  upon  his  or  her 
own  authority  after  the  charging 
document  has  been  filed  with  the  Office 
of  the  Immigration  Judge. 

(b)  No  change  of  venue  shall  be 
granted  without  identification  of  a  fixed 
street  address  where  the  respondent/ 
applicant  may  be  reached  for  further 
hearing  notification. 

§  3.20    Pr«-t)«af1ng  conference*. 

Pre-hearing  conferences  may  be 
scheduled  at  the  discretion  of  an 
Immigration  Judge.  The  conference  may 
be  held  to  narrow  issues,  attain 
stipulations  between  the  parties, 
voluntarily  exchange  information,  and 
otherwise  simplify  and  organize  the 
proceeding. 

§  3.21     Interpreter*. 

Any  person  acting  as  an  interpreter  in 
a  hearing  shall  swear  or  affirm  to 
interpret  and  translate  accurately, 
unless  the  interpreter  is  an  employee  of 
the  United  States  Government,  in  which 
event  no  such  oath  or  affirmation  shall 
be  required. 

§3.22    Motion*. 

(a)  Pre-Decision  Motions.  Unless 
otherwise  permitted  by  the  Immigration 
Judge,  motions  submitted  prior  to  the 
final  order  of  an  Immigration  Judge  shall 
be  in  writing  and  shall  state,  with 
particularity  the  grounds  therefor,  the 
relief  sought,  and  the  jurisdiction.  The 
Immigration  Judge  may  set  and  extend 
time  limits  for  the  making  of  motions 
and  replies  thereto.  A  motion  shall  be 
deemed  unopposed  unless  timely 
response  is  made. 

(b)  Reopening/Reconsideration.  (1) 
Motions  to  reopen  or  reconsider  a 
decision  of  the  Immigration  Judge  must 
be  filed  with  the  Office  of  the 
Immigration  Judge  having  administrative 
control  over  the  Record  of  Proceeding. 
Such  motions  shall  comply  with 
applicable  provisions  of  8  CFR  208.11 


and  242.22.  Any  motion  to  reopen  for  the 
purpose  of  acting  on  an  application  for 
relief  must  be  accompanied  by  the 
appropriate  application  for  relief  and  all 
supporting  documents.  The  Immigration 
Judge  may  set  and  extend  time  limits  for 
replies  to  motions  to  reopen  or 
reconsider.  A  motion  shall  be  deemed 
unopposed  unless  timely  response  is 
made. 

(2)  When  requested  in  conjunction 
with  a  motion  to  reopen/reconsider,  the 
Immigration  Judge  may  stay  the 
execution  of  a  final  order  of  deportation 
or  exclusion. 

§3.23    Watver*  of  fee*  In  hnmigration 
)udge  proceeding*. 

Any  fees  pertaining  to  a  matter  within 
the  Immigration  Judge's  jurisdiction  may 
be  waived  by  the  Immigration  Judge 
upon  a  showing  that  the  respondent/ 
applicant  is  incapable  of  paying  the  fees 
because  of  indigency.  A  properly 
executed  affidavit  or  unsworn 
declaration  made  pursuant  to  28  U.S.C. 
Section  1746  by  the  respondent/ 
applicant  must  accompany  the  request 
for  waiver  of  fees  and  shall  substantiate 
the  indigency  of  the  respondent/ 
applicant. 

§  3.24    Waivw  of  presence  of  respondent/ 
applicant 

The  Immigration  Judge  may.  for  good 
cause,  waive  the  presence  of  a 
respondent/applicant  at  the  hearing 
where  the  alien  is  represented  or  where 
the  alien  is  a  minor  child  whose 
parent(s)  is  present.  In  addition,  in 
absentia  hearings  may  be  held  pursuant 
to  section  242(b]  of  the  Act  with  or 
without  representation. 

§  3.25    Public  acce**  to  Itearing*. 

All  hearings,  other  than  exclusion 
hearings,  shall  be  open  to  the  public 
except  that:  (a)  Depending  upon 
physical  facilities,  the  Immigration  Judge 
may  place  reasonable  limitations  upon 
the  number  in  attendance  at  any  one 
time  with  priority  being  given  to  the 
press  over  the  general  public;  (b)  for  the 
purpose  of  protecting  witnesses,  parties, 
or  the  public  interest,  the  Immigration 
Judge  may  limit  attendance  or  hold  a 
closed  hearing. 

§  3.26    Recording  equipment 

The  only  recording  equipment 
permitted  jn  the  proceeding  will  be  the 
equipment  used  by  the  Immigration 
Judge  to  create  the  official  record.  No 
other  photographic,  video,  electronic,  or 
similar  recording  device  will  be 
permitted  to  record  any  part  of  the 
proceeding. 


9  3^7    Continuance*. 

The  Immigration  Judge  may  grant  a 
motion  for  continuance  for  good  cause 
shown. 

§  3.28    Additional  cttarges  in  deportation 
hearings. 

At  any  time  during  the  proceeding, 
additional  or  substituted  charges  of 
deportability  and/or  factual  allegations 
may  be  lodged  by  the  Service  in  writing. 
The  respondent  shall  be  served  with  a 
copy  of  these  additional  charges  and 
allegations  and  may  be  given  a 
reasonable  continuance  to  respond 
thereto. 

§  3.29    FHing  documents  and  applications. 

All  documents  and  applications  to  be 
considered  in  a  proceeding  before  an 
Immigration  Judge  must  be  filed  with  the 
Office  to  the  Immigration  Judge  having 
administrative  control  over  the  Record 
of  Proceeding.  Filing  will  be  considered 
effective  only  after  the  payment  of 
applicable  fees  or  the  waiver  of  fees 
pursuant  to  8  CFR  3.23.  The  Immigration 
Judge  may  set  and  extend  time  limits  for 
the  filing  of  applications  and  related 
documents  and  the  responses  thereto,  if 
any.  If  an  application  or  related 
document  is  not  filed  within  the  time  set 
by  the  Immigration  Judge,  the 
opportunity  to  file  that  application  shall 
be  deemed  waived. 

§  3.30    Service  and  size  of  documents. 

(a)  A  copy  of  all  documents  (including 
proposed  exhibits  or  applications)  filed 
with  or  presented  to  the  Immigration 
Judge  shall  be  simultaneously  served  by 
the  presenting  party  on  the  opposing 
party  or  parties.  Such  service  shall  be  in 
person  or  by  first  class  mail  to  the  most 
recent  address  contained  in  the  Record 
of  Proceeding.  A  certification  showing 
service  to  the  opposing  party  or  parties 
on  a  date  certain  shall  accompany  any 
filing  with  the  Immigration  Judge  unless 
service  is  made  on  the  record  during  the 
hearing.  Any  documents  or  applications 
not  containing  such  certification  will  not 
be  considered  by  the  Immigration  Judge  ' 
unless  service  is  made  on  the  record 
during  a  hearing. 

(b)  Unless  otherwise  permitted  by  the 
Immigration  Judge,  all  written  material 
presented  to  Immigration  Judges 
including  offers  of  evidence, 
correspondence,  briefs,  memoranda,  or 
other  documents  must  be  submitted  on 
8V4*  X  11*  size  paper.  The  Immigration 
Judge  may  require  that  exhibits  and 
other  written  material  presented  be 
indexed,  paginated,  and  that  a  table  of 
contents  be  provided. 
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§  3J1    Transitloii  of  documents. 

Any  foreign  language  dociunent 
offered  by  a  party  in  a  proceeding  shall 
be  accompanied  by  an  English  language 
translation  and  a  certification  that  the 
translator  is  competent  to  translate  and 
that  the  translation  is  accurate. 

§3.32    Testimony. 

Testimony  of  witnesses  appearing  at 
the  hearing  shall  be  under  oath  or 
affirmation. 

§  3.33    Depositions. 

(a)  If  an  Immigration  Judge  is  satisfied 
that  a  witness  is  not  reasonably 
available  at  the  place  of  hearing  and 
that  said  witness'  testimony  or  other 
evidence  is  essential,  the  Immigration 
Judge  may  order  the  taking  of  a 
deposition  either  at  his  or  her  own 
instance  or  upon  application  of  a  party. 

(b)  Such  order  shall  designate  the 
officer  by  whom  the  deposition  shall  be 
taken,  may  prescribe  and  limit  the 
content,  scope,  or  manner  of  taking  the 
deposition,  and  may  direct  the 
production  of  documentary  evidence. 
The  Immigration  Judge  may  also  issue  a 
subpoena  in  the  event  of  the  refusal  or 
willful  failure  of  a  witness  within  the 
United  States  to  appear,  given 
testimony,  or  produce  documentary 
evidence  after  due  notice. 

(c)  The  witness  and  all  parties  shall 
be  notified  as  to  the  time  and  place  of 
the  deposition  by  the  officer  designated 
to  conduct  the  deposition. 

(d)  Testimony  shall  be  given  under 
oath  or  affirmation  and  shall  be 
recorded  verbatim. 

(e)  The  officer  presiding  at  the  taking 
of  the  deposition  shall  note  but  not  rule 
upon  objections,  and  shall  not  comment 
on  the  admissibility  of  evidence  or  on 
the  credibility  and  demeanor  of  the 
witness. 

§  3.34    Record  of  proceeding. 

The  Office  of  the  Immigration  Judge 
shall  create  and  control  the  Record  of 
Proceeding. 

§  3.35    Decisions. 

A  decision  may  be  written  or  oral.  If 
the  decision  is  written,  it  shall  be  served 
on  the  parties  by  Hrst  class  mail  to  the 
most  recent  address  contained  in  the 
Record  of  Proceeding  or  by  personal 
service.  If  a  decision  is  oral,  it  shall  be 
stated  by  the  Immigration  Judge  in  the 
presence  of  the  parties  at  the  conclusion 
of  the  hearing. 

S3.36    Appeal*. 

(a)  Decisions  of  Immigration  Judges 
may  be  appealed  to  the  Board  of 
Immigration  Appeals  as  authorized  by  8 
CFR  3.1(b). 


(b]  The  notice  of  appeal  of  the 
decision  shall  be  filed  with  the  Office  of 
the  Immigration  Judge  having 
administrative  control  over  the  Record 
of  Proceeding  within  ten  (10)  calendar 
days  after  service  of  the  decision.  Time 
will  be  13  days  if  mailed.  If  the  final 
date  for  filing  falls  on  a  Saturday, 
Sunday,  or  legal  hohday,  this  appeal 
time  shall  be  extended  to  the  next 
business  day. 

(c)  Briefs  may  be  filed  by  both  parties 
pursuant  to  8  CFR  3.3(c). 

§3.37    nnality  of  decision. 

Except  when  certiHed  to  the  Board, 
the  decision  of  the  Immigration  Judge 
becomes  final  upon  waiver  of  appeal  or 
upon  expiration  of  the  time  to  appeal  if 
no  appeal  is  taken. 

§  3.38    Locai  operating  procedure*. 

An  Office  of  the  Immigration  Judge 
having  administrative  control  over 
Records  of  Proceedings  may  establish 
local  operating  procedures,  provided 
that: 

(a)  Such  operating  procedure(s)  shall 
not  be  inconsistent  with  any  provision 
of  this  chapter; 

(b)  A  majority  of  the  judges  of  the 
local  Office  of  Uie  Immigration  Judge 
shall  concur  in  writing  therein;  and 

(c)  The  Chief  Immigration  Judge  has 
approved  the  proposed  operating 
procedure(8}  in  writing. 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

8.  The  authority  citation  for  Part  103  is 
revised  to  read  as  follows.  All  other 
authority  citations  are  removed. 

Authority:  5  U.S.C.  552(a);  8  U.S.  1101, 1103, 
1201. 1301-1305.  1351.  1443.  1454. 1455;  28 
use.  1748;  7  U.S.C  2243;  31  U.S.C.  9701;  E.O. 
12356. 

9.  Section  103.7(c)(1)  is  revised  to  read 
as  follows: 

§103.7    Fees. 

«         •         •        •         * 

(c)  Waiver  of  Fees.  (1)  Except  as 
otherwise  provided  in  this  paragraph 
and  in  paragraph  3.3(b)  of  this  chapter, 
any  of  the  fees  prescribed  in  paragraph 
(b)  of  this  section  relating  to 
applications,  petitions,  appeals,  motions, 
or  requests  may  be  waived  by  the 
Immigration  Judge  in  any  case  under 
his/her  jurisdiction  in  which  the  alien  or 
other  party  affected  is  able  to 
substantiate  that  he  or  she  is  unable  to 
pay  the  prescribed  fee.  The  person 
seeking  a  fee  waiver  must  file  his  or  her 
affidavit,  or  unsworn  declaration  made 
pursuant  to  28  U.S.C.  1746.  asking  for 
permission  to  prosecute  without 


payment  of  fee  of  the  applicant,  petition, 
appeal,  motion,  or  request,  and  stating 
his  or  her  belief  that  he  or  she  is  entitled 
to  or  deserving  of  the  benefit  requested 
and  the  reasons  for  his  or  her  inability 
to  pay. 


PART  236— EXCLUSION  OF  ALIENS 

10.  The  authority  citation  for  Part  236 
is  revised  to  read  as  follows.  All  other 
authority  citations  are  removed 

Authority:  8  U.S.C.  1103. 1182, 1224, 1225. 
1226.  1252. 1255. 1362. 

11.  In  i  236.5,  paragraphs  (a),  (b).  and 
(c)  are  removed;  paragraphs  (d)  and  (e) 
are  redesignated  as  paragraphs  (b)  and 
(c);  and  a  new  paragraph  (a)  is  added  to 
read  as  follows: 


§236.5    Decision  of  ttte  li 
Notice  to  t»M  ApplcanL 


Immigration  Judge; 


(a)  Decision.  The  Immigration  Judge 
shall  inform  the  applicant  of  his  or  ha- 
decision  in  accordance  with  8  CFR  3.35. 

***** 

12.  Section  236.6  is  revised  to  read  as 
follows: 

§  236.6    FinalHy  of  order. 

The  decision  of  the  Immigration  Judge 
shall  become  final  in  accordance  with  8 
CFR  3.37. 

13.  Section  236.7  is  revised  to  read  as 
follows: 

§236.7    Appeals. 

Except  as  limited  by  section  236(d)  of 
the  Act,  an  appeal  fi-om  a  decision  of  an 
Immigration  judge  under  this  Part  may 
be  taken  by  either  party  pursuant  to  8 
CFR  3.36. 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY. 
HEARING.  AND  APPEAL 

14.  The  authority  for  Part  242  is 
revised  to  read  as  follows:  All  other 
authority  citations  are  removed. 

Authority:  8  U.S.C.  1101. 1103, 1182. 1184. 
1252. 1254. 1255. 1357. 1362;  E.0. 12356.  Title  I 
of  Pub.  L  95-145  enacted  Oct  28, 1977. 

15.  In  S  242.1,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


§242.1    Order  to  Show  cause  and  noticeef 
iMaring. 

(a)  Commencement.  Every  proceeding 
to  determine  the  deportability  of  an 
alien  in  the  United  States  is  commenced 
by  the  filing  of  an  Order  to  Show  Cause 
with  the  Office  of  the  Immigration  Judge. 
In  the  proceeding  the  alien  shall  be 
known  as  the  respondent.  Orders  to 
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Show  Cause  may  be  issued  by  District 
Directors,  Acting  District  Directors, 
Deputy  District  Directors,  Assistant 
District  Directors,  for  Investigations,  and 
O^icers  in  Charge  at  Agana,  GU; 
Albany.  NY;  Charlotte  Amalie.  VI; 
Cincinnati,  OH;  Hammond,  IN; 
Memphis,  TN;  Milwaukee,  WI;  Norfolk. 
VA:  Oklahoma  City.  OK;  Pittsbui^.  PA: 
Providence,  RI;  Salt  Lake  City.  UT;  St. 
Louis.  MO;  and  Spokane,  WA. 

(b)  Statement  of  Nature  of 
Proceedings.  The  Order  to  Show  Cause 
shall  contain  a  statement  of  the  nature 
of  the  proceeding,  the  legal  authority 
under  which  the  proceeding  is 
conducted,  a  concise  statement  of 
factual  allegations  informing  the 
respondent  of  the  act  or  conduct  alleged 
to  be  in  violation  of  the  law,  and  a 
designation  of  the  charge  against  the 
respondent  and  of  the  statutory 
provisions  alleged  to  have  been 
violated.  The  Order  shall  require  the 
respondent  to  show  cause  why  he 
.  should  not  be  deported.  The  Order  shall 
call  upon  the  respondent  to  appear 
before  an  Immigration  Judge  for  a 
hearing  at  a  time  and  place  which  shall 
be  specifled  by  the  Office  of  the 
Immigration  Judge. 
***** 

18.  In  §  242.2,  the  first  sentence  of 
paragraph  (a)  and  paragraph  (b)  are 
revised  to  read  as  follows: 

§  242.2    ApprehenskMi,  ctjstody,  and 
detention. 

(a)  Warrant  of  arrest  At  the  time  of 
issuance  of  the  warrant  of  arrest,  or  at 
any  time  thereafter  and  up  to  the  time 
the  respondent  becomes  subject  to 
supervision  under  the  authority 
contained  in  section  242(d]  of  the  Act 
the  respondent  may  be  arrested  and 
taken  into  custody  under  the  authority 
of  a  warrant  of  arrest.  *  *  • 

(b)  Authority  of  Immigration  Judge; 
Appeals.  After  an  initial  determination 
pursuant  to  paragraph  (a)  of  this  section, 
and  at  any  time  before  a  deportation 
order  becomes  administratively  final, 
upon  application  by  the  respondent  for 
release  from  custody  or  for  amelioration 
of  the  conditions  under  which  he  or  she 
may  be  released,  an  Immigration  Judge 
may  exercise  the  authority  contained  in 
section  242  of  the  Act  to  continue  to 
detain  a  respondent  in,  or  release  from 
custody,  and  to  determine  whether  a 
respondent  shall  be  released  under 
bond,  and  the  amount  thereof,  if  any. 
Application  for  the  exercise  of  such 
authority  must  be  made  in  the  following 
order  first,  if  the  alien  is  detained,  the 
Immigration  Judge  office  at  or  nearest 
the  place  of  detention;  second,  the 


Immigration  Judge  office  having 
administrative  control  over  the  case; 
third,  any  other  Immigration  Judge 
office.  However,  if  the  respondent  has 
been  released  from  custody,  such 
application  must  be  made  within  seven 
(7)  days  after  the  date  of  such  release. 
Thereafter,  application  by  a  released 
respondent  for  modification  of  the  terms 
of  release  may  be  made  only  to  the 
District  Director.  In  connection  with 
such  application  the  Immigration  Judge 
shall  advise  the  respondent  of  his  right 
to  representation  by  counsel  of  his  or 
her  choice  at  no  expense  to  the 
Government.  He  or  she  shall  also  be 
advised  of  the  availability  of  free  legal 
services  programs  qualified  under  Part 
292(a)  of  this  chapter  and  organizations 
recognized  pursuant  to  section  292.2  of 
this  chapter,  located  in  the  district 
where  his  or  her  application  is  to  be 
heard.  The  Immigration  Judge  shall 
ascertain  that  the  respondent  has 
received  a  list  of  such  programs,  and  the 
receipt  by  the  respondent  of  a  copy  of 
Form  1-618,  Written  Notice  of  Appeal 
Rights.  Upon  rendering  a  decision  on  an 
application  under  this  section,  the 
Iminigration  Judge  (or  District  Director  if 
he  renders  the  decision)  shall  advise  the 
alien  of  his  or  her  appeal  rights  under 
this  section.  The  determination  of  the 
Immigration  Judge  in  respect  to  custody 
status  or  bond  redetermination  shall  be 
entered  on  the  appropriate  EOIR  form  at 
the  time  such  decision  is  made,  and  the 
parties  shall  be  promptly  informed 
orally  or  in  writing  as  the  reasons  for  the 
Judge's  decision.  Consideration  under 
this  paragraph  by  the  Immigration  Judge 
of  an  apphcation  or  request  of  an  alien 
regarding  custody  or  bond  shall  be 
separate  and  apart  from  any  deportation 
hearing  or  proceeding  under  this  part, 
and  shall  form  no  part  of  such  hearing  or 
proceeding.  The  determination  of  the 
Immigration  Judge  as  to  custody  status 
or  bond  may  be  based  upon  any 
information  which  is  available  to  the 
Immigration  Judge  or  which  is  presented 
to  him  by  the  alien  or  the  Service.  The 
alien  and  the  Service  may  appeal  to  the 
Board  of  Immigration  Appeals  from  any 
such  determination.  After  a  deporation 
order  becomes  administratively  final,  or 
if  recourse  to  the  Immigration  Judge  is 
no  longer  available  because  of  the 
expiration  of  the  seven-day  period 
aforementioned,  the  respondent  may 
appeal  directly  to  the  Board  from  a 
determination  by  the  District  Director. 
Acting  District  Director,  Deputy  District 
Director.  Assistant  District  Director  for 
Investigations,  or  Officer  in  Charge  of  an 
office  enumerated  in  S  242.1(a),  except 
that  no  appeal  shall  be  allowed  when 
the  Service  notifies  the  alien  that  it  is 
ready  to  execute  the  order  of 


deportation  and  takes  him  into  custody 
for  that  purpose.  An  appeal  to  the  Board 
shall  be  taken  from  a  determination  by 
an  Immigration  Judge  pursuant  to  8  3.36 
of  this  chapter.  An  appeal  to  the  Board 
taken  from  an  appealable  determination 
by  a  District  Director.  Acting  District 
Director,  Deputy  District  Director, 
Assistant  District  Director  for 
Investigations,  or  Officer  in  Charge  of  an 
office  enumerated  in  §  242.1(a).  shall  be 
perfected  by  filing  a  notice  of  appeal 
with  the  District  Director  within  10  days 
after  the  date  when  written  notification 
of  the  determination  is  served  upon  the 
respondent  and  the  Service.  Upon  the 
filing  of  a  notice  of  appeal  fi-om  a 
District  Director's  determination,  the 
District  Director  shall  immediately 
transmit  to  the  Board  all  records  and 
information  pertaining  to  that 
determination.  The  filing  of  an  appeal 
from  a  determination  of  an  Immigration 
Judge  or  a  District  Director  shall  not 
operate  to  delay  compliance,  during  the 
pendency  of  the  appeal,  with  the 
custody  directive  from  which  appeal  is 
taken,  or  to  stay  the  administrative 
proceedings  or  deportation. 

17.  In  S  242.5,  paragraph  (b)  is  revised 
to  read  as  follows: 

9  242.S    Voluntary  departure  prior  to 
conHnoneement  of  hearing. 

•         *         «        ♦         « 

(b)  Application.  Any  alien  who 
believes  himself  or  herself  to  be  eligible 
for  voluntary  departure  under  section 
242(b)  of  the  Act  may  apply  therefor  at 
any  office  of  the  Service  any  time  prior 
to  the  commencement  of  deportation 
proceedings  against  him  or  her.  The 
officers  designated  in  paragraph  (a)  of  ■ 
this  section  may  deny  or  grant  the 
application  and  determine  the 
conditions  under  which  the  alien's 
departure  shall  be  effected. 
***** 

18.  In  §  242.7,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

S  242.7    Cancellation  proceeding*. 

(a)  Cancellation  of  Order  to  Show 
Cause.  Any  District  Director,  Acting 
District  Director,  Deputy  District"; 
Director,  Assistant  District  Director  for 
Investigations,  or  Officer-in-Charge  of 
an  office  enumerated  in  S  242.1(a)  of  this 
part  may  cancel  an  Order  to  Show 
Cause  prior  to  jurisdiction  vesting  with 
the  Immigration  Judge  pursuant  to 
section  3.14  of  this  chapter  provided  the 
officer  is  satisfied  that: 

(1)  The  respondent  is  a  national  of  the 
United  States; 

(2)  The  respondent  is  not  deportable 
under  immigration  laws; 

(3)  The  respondent  is  deceased; 
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(4)  The  respondent  is  not  in  the  United 
States  or, 

(5)  The  Order  To  Show  Cause  was 
improvidently  issued. 

(b)  Motion  to  dismiss.  After 
commencement  of  proceedings  pursuant 
to  section  3.14  of  this  chapter,  any 
officer  enumerated  in  paragraph  (a)  of 
this  section  may  move  for  dismissal  of 
the  matter  on  the  grounds  set  out  under 
paragraph  (a)  of  this  section.  Dismissal 
of  the  matter  shall  be  without  prejudice 
to  the  alien  or  the  Service. 
I  *        *        •        *        * 

19.  Section  242.12  is  revised  to  read  as 
follows: 

§  242.12    Interpreter. 

Any  person  acting  as  interpreter  in  a 
hearing  before  an  Immigration  Judge 
under  this  part  shall  be  sworn  to 
interpret  and  translate  accurately, 
unless  the  interpreter  is  an  employee  of 
the  United  States  Government,  in  which 
event  no  such  oath  shall  be  required. 

20.  Section  242.13  is  revised  to  read  as 
follows: 

§  242. 1 3    Postponement  and  adfoumment 
of  tiearing. 

After  the  commencement  of  the 
hearing,  the  Immigration  Judge  may 
grant  a  reasonable  adjournment  either 
at  his  or  her  own  instance  or,  for  good 
cause  shown,  upon  application  by  the 
respondent  or  the  Service. 

21.  In  §  242.14,  paragraph  (e)  is  revised 
to  read  as  follows: 

§242.14    Evidence. 

***** 

(e)  Depositions.  The  Immigration 
Judge  may  order  the  taking  of 
depositions  pursuant  to  §  3.33  of  this 
chapter. 

22.  In  5  242.16,  the  first  three 
sentences  of  paragraph  (d)  are  revised 
to  read  as  follows: 

S  242.16    Hearing. 

***** 

(d)  Additional  charges.  The  Service 
may  at  any  time  during  a  hearing  lodge 
additional  charges  of  depnrtability, 
including  factual  allegations,  against  the 
respondent.  Copies  of  the  additional 
factual  allegations  and  charges  shall  be 
submitted  in  writing  for  service  on  the 
respondent  and  entry  as  an  exhibit  in 
the  record.  The  Immigration  Judge  shall 
read  the  additional  factual  allegations 
and  charges  to  the  respondent  and 
explain  them  to  him  or  her.*  *  * 

23.  Section  242.20  is  revised  to  read  as 
follows: 

§242.20    Finality  Of  order. 

The  decision  of  the  Immigration  Judge 
shall  become  final  in  accordance  with  8 
CFR  3.37. 


PART  292— REPRESENTATION  AND 
APPEARANCES 

24.  The  authority  citation  for  Part  292 
is  revised  to  read  as  follows.  All  other 
authority  citations  are  removed 

Authority:  8  U.S.C.  1103. 1362. 

25.  In  §  292.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  292.4    Appearancea. 

(a)  form  G-28.  An  appearance  shall  be 
filed  on  Form  G-28  by  the  attorney  or 
representative  appearing  in  each  case. 
During  proceedings,  withdrawal  and/or 
substitution  of  counsel  is  permitted  only 
in  accordance  with  section  3.16  of  this 
chapter.  When  an  appearance  is  made 
by  a  person  acting  in  a  representative 
capacity,  his  or  her  personal  appearance 
or  signature  shall  constitute  a 
representation  that  under  the  provisions 
of  this  chapter  he  or  she  is  authorized 
and  qualified  to  represent. 
***** 

Dated:  October  31, 1985. 
Edwin  Meese  III. 

Attorney  General. 

(FR  Doc.  85-29807  Filed  12-18-85;  8.45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 

[Docket  No.  PRM-60-2A) 

States  of  Nevada  and  Minnesota;  Filing 
of  Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Receipt  of  Amended 

Petition  for  Rulemaking  from  the  States 

of  Nevada  and  Minnesota. 

summary:  The  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  this  notice  of  receipt  of  a 
petition  for  rulemaking  that  amends  an 
earlier  petition  for  rulemaking  (PRM-60- 
2)  filed  with  the  Commission  on  January 

21. 1985.  This  amended  petition,  filed  by 
the  States  of  Nevada  and  Minnesota, 
and  dated  September  30. 1985,  was 
docketed  by  the  Commission  on  October 
3, 1985,  and  assigned  Docket  No.  PRM- 
60-2A.  The  petitioner  requests  the 
Commission  to  amend  its  repository 
licensing  regulations  to  incorporate  the 
equivalent  substance  of  the  assurance 
requirements  as  issued  in  the  fmal 
Environmental  Protection  Agency  (EPA) 
Standards. 

DATE:  Comment  period  expires  February 

18. 1986.  Comments  received  after  this 
date  will  be  considered  if  it  practical  to 


do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  All  persons  who  desire  to 
submit  written  comments  concerning  the 
petition  for  rulemaking  should  send  their 
comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Single  copies  of  the  petition  may  be 
obtained  free  by  writing  to  the  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition,  copies  of  comments,  and 
accompanying  documents  to  the  petition 
may  be  inspected  and  copies  for  a  fee  at 
the  NRC  Public  Document  Room,  1717  H 
Street,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Telephone:  301- 
492-7086  or  Toll  Free:  800-368-5642. 

SUPPt.EMENTARY  INFORMATION: 
Background 

/.  Statement  of  Grounds  and  Interest 

The  State  of  Nevada  filed  this 
amended  rulemaking  petition  as  a  State 
notified  pursuant  to  the  Nuclear  Waste 
Policy  Act  (NWPA),  that  a  potentially 
acceptable  site  for  a  repository  has  been 
identified  within  the  state.  The  State  of 
Nevada  avers  that  it  may  become 
affected  for  purposes  of  participation  in 
site  characterization,  pursuant  to  $  113 
of  the  NWPA. 

The  State  of  Minnesota  joins  this 
amended  petition  as  a  state  informed 
that  it  is  being  considered  for  site 
characterization  for  a  second  repository. 
The  State  of  Minnesota  avers  that  it 
may  be  directly  affected  by  the 
substance  of  standards  for  the 
development  of  repositories. 

The  States  of  Nevada  and  Minnesota 
ground  this  petition  on  their  respective 
interest  in,  and  the  prevailing 
responsibility  for,  the  protection  of  the 
future  health  and  safety  of  their  citizens. 

//.  Issues  Raised  in  PRM-60-2  and  60- 
2A 

PRM-60-2 

The  petitioner  filed  the  original 
petition  (PRM-60-2)  with  the 
Commission  on  January  21, 1985.  The 
petitioner  requested  the  Commission  to 
adopt  a  regulation  governing  the 
implementation  of  certain 
environmental  standards  which  had 
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been  proposed  by  the  Environmental 
Protection  Agency.  The  NRC  published 
a  notice  of  the  petition  for  rulemaking  in 
the  Federal  Register  on  April  30. 1985  (50 
FR  18267)  and  requested  comments.  The 
comment  period  closed  on  July  1, 1985. 
Six  comments  were  received  in  response 
to  the  notice. 

PRM-60-2A 

The  petitioner  states  that  this 
amendment  to  PRM-60-2  is  based  on 
the  intervening  action  of  the 
Environmental  Protection  Agency  (EPA) 
on  September  19, 1985  (50  FR  38066),  in 
which  the  EPA  issued  final  standards 
for  protection  of  the  general 
environment  from  offsite  releases  from 
radioactive  material  in  repositories.  The 
petitioner  hopes  to  accomplish  two 
objectives  in  this  amendment:  (1)  To 
place  before  the  Commission  the 
substance  of  the  assurance 
requirements,  in  terms  of  amendments 
to  10  CFR  Part  60.  which  the  EPA's 
recently  published  standards  failed  to 
make  applicable  to  NRC  licensees.  i.e. 
Department  of  Energy  (DOE)  high-level 
waste  repositories;  (2)  to  propose  to  the 
Commission  requirements  and 
considerations  for  the  process  of 
adopting  the  DOE  Environmental  Impact 
Statement. 

///.  Proposed  Commission  Findings 

The  petitioner  states  that  during  the 
pendency  of  the  EPA  rulemaking, 
significant  interaction  occurred  between 
Commission  and  EPA  staff  regarding 
which  was  the  proper  agency  to  adopt 
rules  in  the  nature  of  "assurance 
requirements"  that  would  apply  to 
Commission  licensees,  to  insure  against 
the  inherent  uncertainties  in  selecting, 
designing  and  licensing  waste  disposal 
systems  that  must  be  very  effective  for 
more  than  10.000  years.  The  Petitioner 
indicates  that  the  two  agencies  agreed 
informally,  and  the  EPA  standard  as 
finally  issued  provides,  that  assurance 
requirements  are  an  appropriate 
mechanism  to  better  guarantee  that 
numerical  standards  will  be  realized; 
that  the  NRC  was  the  more  appropriate 
agency  to  adopt  such  standards  as  they 
apply  to  NRC  licensees;  and  that  the 
KRC  approach  would  be  to  integrate  the 
essence  of  EPA's  earlier  proposed  rules 
into  the  repository  licensing  provisions 
of  10  CFR  Part  60.  Further,  the  Petitioner 
states  that  since  evidence  used  by  DOE 
to  apply  the  siting  guidelines  includes 
analysis  of  expected  repository 
performance  to  assess  the  likelihood  of 
demonstrating  compliance  with  the  EPA 
standard,  the  rule  proposed  herein  must 
be  in  place  in  order  that  DOE  may 
design  its  site  characterization  plan  in  a 
manner  consistent  with  the  siting 


guidelines.  The  Petitioner  proposes  that 
the  Commission  make  findings 
accordingly. 

IV.  The  Petitioner  Proposes  the 
Following  Amendments  to  10  CFR  Part 
60: 

1.  Add  definitions  to  S  60.2: 

(    )  "Active  institutional  control" 
means  any  measure  other  than  a  passive 
institutional  control  performed  to:  (1) 
Control  access  to  a  site,  (2)  perform 
maintenance  operations  or  remedial 
actions  at  a  site,  (3)  control  or  clean  up 
releases  from  a  site;  or  (4)  monitor 
parameters  related  to  geologic 
repository  performance  and  compliance 
with  standards  limiting  releases  of 
radioactivity  to  the  accessible 
environment. 

(    )  "Passive  institutional  control" 
means:  (1)  permanent  markers  placed  at 
a  site,  (2)  public  records  and  archives, 
(3)  government  ownership  and 
regulations  regarding  land  or  resource 
use,  and  (4)  other  methods  of  preserving 
knowledge  about  the  location,  design, 
and  the  contents  of  a  geologic 
repository. 

2.  Add  S  6a.21(c)  "Content  of  (license) 
application"  and  renumber  remaining 
sections: 

(9)  A  general  description  of  the 
program  for  post-permanent  closure 
monitoring  of  the  geologic  repository. 

3.  Add  a  new  S  60.24(c),  (d)  and 
reletter  the  remaining  subsection  as  (e). 

(c)  The  Commission  shall  evaluate  the 
environmental  impact  statement 
required  by  42  U.S.C.  10134(f)  and  10 
CFR  60.21(a)  to  determine  whether  its 
adoption  by  the  Commission  would  not 
compromise  the  independent 
responsibilities  of  the  Commission  to 
protect  the  public  health  and  safety 
under  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  2011,  et.  seq.).  In  making  such  a 
determination,  the  Commission  shall 
consider 

(1)  Whether  the  Department  of  Energy 
has  complied  with  the  procedures  and 
requirements  of  the  Nuclear  Waste 
Policy  Act  (42  U.S.C.  10101  et.  seq.). 

(2)  Whether  the  alternative  sites 
proposed  in  the  environmental  impact 
statement  are  bona  fide  alternative 
sites;  that  site  characterization  under  42 
U.S.C  10133  has  been  completed  at  such 
sites;  and  that  the  Secretary,  after  site 
characterization  is  complete,  or 
substantially  complete,  at  such  sites,  has 
made  a  preliminary  determination  that 
such  sites  are  suitable  for  development 
as  repositories  consistent  with  the 
guidelines  promulgated  pursuant  to  42 
U.S.C.  10132. 

(3)  Whether  the  consideration  of  the 
alterr:ative  sites  considered  in  the 
environmental  impact  statement 


included  consideration  of  the  natural 
properties  that  are  expected  to  provide 
better  isolation  of  the  wastes  from  the 
accessible  environment  for  100,000  years 
after  disposal;  and  whether  the  analyses 
used  by  the  Department  of  Energy  to 
compare  the  capabilities  of  different 
sites  to  isolate  wastes  were  based  upon 
the  following: 

(i)  Only  the  undisturbed  performance 
of  the  disposal  system  has  been 
considered; 

(ii)  The  performance  of  the  waste 
packages  and  waste  forms  planned  for 
the  disposal  system  was  assumed  to  be 
the  same  from  site  to  site  and  assumed 
to  be  at  least  an  order  of  magnitude  less 
effective  than  the  performance  required 
by  10  CFR  60.113;  and 

(iii)  No  credit  was  taken  for  other 
engineering  controls  intended  to  correct 
preexisting  natural  flaws  in  the  geologic 
media  (e.g..  grouting  of  fissures  shall  not 
be  assumed,  but  effective  sealing  of  the 
shafts  needed  to  construct  the  repository 
shall  be  assuemd). 

(4)  Whether  the  disposal  systems 
considered,  selected  or  designed  will 
keep  releases  to  the  accessible 
environment  as  low  as  reasonably 
achievable,  taking  into  account 
technical,  social  and  economic 
considerations. 

(d)  If  the  Commission  determines  that 
adoption  of  the  environmental  impact 
statement  would  compromise  the 
independent  responsibilities  of  the 
Commission,  then  the  Commission  shall 
consider  fully  the  environmental  impact 
of  the  selection  of  the  proposed  site  as 
required  by  42  U.S.C.  4321.  et.  seq. 

4.  Revise  9  60.51(a)(1)  "License 
amendment  for  permanent  closure"  as 
follows: 

(1)  A  detailed  description  of  the 
program  for  post-permanent  closure 
monitoring  of  the  geologic  repository  in 
accordance  with  §  60.144.  As  a 
minimum,  this  description  shall: 

(A)  Identify  those  parameters  that  will 
be  monitored; 

(B)  Indicate  how  each  parameter  will 
be  used  to  evaluate  the  expected 
performance  of  the  repository; 

(C)  Describe  those  monitoring  devices 
which  will  indicate  the  likelihood  that 
standards  limiting  releases  of 
radioactivity  to  the  accessible 
environment  may  not  be  met. 

(D)  Discuss  the  length  of  time  over 
which  each  parameter  should  be 
monitored  to  adequately  confirm  the 
expected  performance  of  the  repository: 

(E)  Indicate  how  the  results  of  post- 
permanent  closure  monitoring  will  be 
shared  with  affected  State,  Indian  tribal 
and  local  governments. 
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5.  Add  a  new  subsection  to  §  60.52(c) 
"Termination  of  license"  and  renumber 
current  §  60.52(c)(3)  as  60.52(c)(4). 

(3)  That  the  results  available  from  the 
post-permanent  closure  monitoring 
program  confirm  the  expectation  that 
the  repository  will  comply  with  the 
performance  objectives  set  out  at 
Sections  60.112  and  60.113. 

6.  Modify  §  60.113  by  adding: 
(d)  In  any  event,  however,  and 

notwithstanding  the  provisions  of  (b) 
above,  the  geologic  repository  shall 
incorporate  a  system  of  multiple 
barriers,  both  engineered  and  natural, 
each  designed  or  selected  so  that  it 
complements  the  others  and  can 
significantly  compensate  for 
uncertainties  about  the  performance  of 
one  or  more  of  the  other  barriers. 
"Barrier"  mi?ans  any  material  or  structure 
that  prevents  or  substantially  delays 
movement  of  water  or  radionuclides. 

7.  Add  9  new  §  60.114  "Institutional 
Controls": 

Neither  active  nor  passive 
institutional  controls  shall  be  deemed  to 
assure  compliance  with  the  overall 
performance  objective  set  out  at  §  60.112 
for  more  than  100  years  after  disposal. 
However,  the  effects  of  passive 
institutional  controls  may  be  considered 
in  assessing  the  likelihood  and 
consequences  of  processes  and  events 
affecting  the  geologic  setting. 

8.  Add  a  new  §  60.122(c)(18)  and 
renumber  later  sections: 

(18)  The  presence  of  significant 
concentrations  of  any  naturally- 
occurring  material  that  is  not  widely 
available  from  other  sources. 

9.  Add  a  new  §  60.144  "Post- 
Permanent  Closure  Monitoring": 

A  program  of  post-permanent  closure 
monitoring  shall  be  conducted  and  shall 
provide  for  monitoring  of  all  repository 
characteristics  which  can  reasonably  be 
expected  to  provide  substantive 
confirmatory  information  regarding 
long-term  repository  performance, 
provided  that  the  means  for  conducting 
such  monitoring  will  not  degrade 
repository  performance.  This  program 
shall  be  continued  until  termination  of  a 
license  which  shall  not  occur  until  the 
Commission  is  convinced  that  there  is 
no  significant  concern  which  could  be 
addressed  by  further  monitoring. 

V.  Statement  in  Support 

The  Petitioner  states  that  the  rules 
proposed  here  are  substantively 
equivalent  to  the  EPA  assurance 
requirements  (which,  by  their  terms,  do 
not  apply  to  NRC  licensees),  with  one 
very  notable  exception:  proposed  10 
CFR  60.24(c).  The  Petitioner  points  out 
that  this  proposed  new  section  relates  to 


NRC  review  and  adoption  of  DOE's 
environmental  impact  statement  (EIS),  a 
document  developed  in  DOE's  selection 
of  a  repository  site.  EPA's  proposed  40 
CFR  191.14(e)  dealt  with  site  selection, 
as  NRC  staff  recognized  in  comments 
published  by  EPA  in  "Background  Paper 
Potential  Changes  in  10  CFR  60  to 
Replace  Assurance  Requirements  in  40 
CFR  191.  March  21, 1985".  NRC  staff, 
however,  found  that  DOE's  site  selection 
guidelines,  10  CFR  960.3-1-5,  adequately 
address  this  issue.  Nevada  and 
Minnesota  are  concerned,  and  the 
Petitioner  believes  that  the  Commission 
should  also  be,  that  DOE's  site  selection 
process  may  not  produce  bona  fide 
alternatives  for  consideration  in  DOE's 
EIS  because  of  DOE's  current 
interpretation  of  section  114(f),  42  U.S.C. 
10134(f).  Petitioner  asserts  if  it  does  not. 
NRC's  "independent  responsibilities  .  .  . 
to  protect  the  public  health  and  safety 
under  the  Atomic  Energy  Act  of  1954" 
(section  114(f).  42  U.S.C.  10134(f))  will  be 
implicated.  The  National  Environmental 
Policy  Act,  42  U.S.C.  4321,  et  seq, 
together  with  the  Atomic  Energy  Act  of 
1954,  as  amended,  42  U.S.C.  2011.  etseq, 
require  the  Commission  to  consider 
bona  Hde  alternatives,  even  if  section 
112  of  the  Nuclear  Waste  Policy  Act,  42 
U.S.C.  10132,  does  not  require  DOE  to  do 
so.  Petitioner  believes  the  rule  proposed 
here  would  guarantee  that  bona  fide 
alternatives  were  evaluated  by  the  NRC, 
if  not  also  DOE.  The  "low  as  reasonably 
achievable"  releases  concept  has  also 
been  reintroduced  in  this  context.  The 
bases  for  DOE's  consideration  of  natural 
properties  expected  to  provide  better 
isolation  have  also  been  introduced. 

The  Petitioner  states  that  in  adopting 
the  language  of  section  114(f)  of  the 
NWPA,  Congress  did  not  change  the 
requirement  for  consideration  of  bona 
fide  alternatives  in  an  EIS.  It  merely 
narrowed  the  universe  of  all  alternatives 
which  DOE  must  consider  in  the  final 
EIS,  from  all  sites  reasonably  available 
to  only  those  three  sites  which  has  been 
characterized,  and  for  which  the 
Secretary  had  made  a  preliminary 
determination  as  to  site  suitability.  The 
Petitioner  believes  that  a  site  which  the 
Secretary  has  determined  to  be 
unsuitable  for  development  as  a 
repository,  or,  conversely,  at  which  the 
Secretary  was  unable  to  make  a 
preliminary  determination  of  suitability, 
is  simply  not  an  alternative.  The 
Petitioner  believes  the  Secretary's 
responsibilities,  under  either  the  NWPA 
or  NEPA,  to  consider  alternative  sites,  is 
simply  not  met  by  the  consideration  of 
three  sites,  one  or  two  of  which  were 
determined  at  any  time  to  be  unsuitable 
for  development  as  repositories.  The 


Petitioner  states  further  that  neither 
would  the  Commission's  responsibilities 
be  carried  out  in  such  a  case,  and  thus 
such  a  result  would  severely  jeopardize 
the  Commission's  ability,  under  section 
114(f).  to  adopt  the  Secretary's  final  EIS 
in  order  to  meet  the  Commission's  legal 
obligations  under  NEPA. 

VI.  Notice  Regarding  Related  Actions 

The  Commission  presently  has 
underway  rulemaking  actions  which, 
when  finalized,  will  address  the 
concerns  expressed  by  the  petitioner. 
The  Commission  is  now  preparing  to 
publish  proposed  amendments  to  10  CFR 
Part  60  to  eliminate  inconsistencies 
between  the  EPA  standard  and  the  rule 
(see  Unified  Agenda  of  Federal 
Regulations,  Current  and  Projected 
Rulemaking — Elimination  of 
Inconsistences  between  NRC 
Regulations  and  EPA  standards — OMB 
Regulation  Identifier  Number  3150- 
AC03,  50  FR  44992.  October  29. 1985). 
The  Commission  anticipates  that  the 
proposed  rule  would  incorporate  the 
EPA  "assurance  requirements"  in  Part 
60,  to  the  extent  appropriate,  satisfying 
that  aspect  of  the  petitioner's  request. 
The  remaining  aspect  of  the  petitioner's 
request,  adding  a  provision  to  Part  60 
relating  to  NRC  review  and  adoption  of 
DOE's  environmental  impact  statement, 
falls  within  the  scope  of  a  separate, 
ongoing  rulemaking  which  would  amend 
Part  51  to  conform  to  provisions  of  the 
Nuclear  Waste  Policy  Act  concerning 
environmental  review  in  HLW  geologic 
repository  licensing  procedures  (see 
Unified  Agenda  of  Federal  Regulations, 
Current  and  Projected  Rulemaking — Part 
51  Conforming  Amendments — OMB 
Regulation  Identifier  Number  3150- 
AC04,  50  FR  44992,  October  29, 1985). 
Accordingly,  commenters  are  advised 
that  further  consideration  of  the  issues 
raised  by  the  petitioner  will  be  deferred 
for  consideration  in  the  rulemaking 
actions  referred  to  above.  The  present 
schedule  calls  for  the  publication  of 
these  two  proposed  rules  within  nine 
months.  Any  comments  received  in 
response  to  this  notice  would,  in  that 
event,  be  incorporated  in  the 
administrative  record  for  those 
proceedings. 

Dated  at  Bethesda,  Maryland,  this  16th  day 
of  December,  1965. 

For  the  Nuclear  Regulatory  Conunission. 
Samual ).  Chiik, 

Secretary  of  the  Commission. 

(FR  Doc.  65-30089  Filed  12-18-85:  &«  amj 
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DEPARTMENT  OF  TRANSPORTATION 
FMltrai  Aviation  Adminiatration 
14  CFR  Part  21 

p)ockct  No.  NM~iai  Notice  No. 
SC-«5-3-NM] 

Special  Conditions;  British  Aerospace 
748  ATP  Airptana 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  British  Aerospace 
(BAe)  748  ATP  series  airplane  which  is 
to  be  assembled  in  the  United  Kingdom 
and  imported  into  the  United  States. 
This  airplane  will  have  novel  or  unusual 
design  features  associated  with  an 
automatic  takeoff  power  control  system 
(ATPCS)  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  This  notice  contains  the 
safety  standards  which  the 
Administrator  finds  necessary,  because 
of  these  design  features,  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

DATE:  Comments  must  be  received  on  or 
before  February  3, 1986. 

ADDRESS:  Comments  on  this  proposal 
may  me  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  Attn:  Rules  Docket 
(ANM-7).  Docket  No.  NM-ia  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168;  or  delivered  in 
duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-18.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FtJRTHER  INFORMATION  CONTACT 
James  Walker,  Transport  Standards 
Staff.  ANM-110,  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  0-68966.  Seattle.  Washington 
98168;  telephone  (206)  431-2116. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaldng  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-18."  The 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

Background 

On  March  26, 1982.  British  Aerospace, 
Chester  Road,  Woodford,  Bramhall, 
Stockport,  Chesire  SK7 IQR.  England, 
applied  for  a  United  States  Import  Type 
Certificate  for  its  BAe  748  ATP  series 
airplane. 

The  BAe  748  ATP  is  a  low  wing,  twin- 
engine,  pressurized  transport  category 
airplane  having  a  maximum  takeoff 
weight  of  49,500  pounds.  The  airplane  is 
equipped  with  two  F*ratt  and  Whitney 
PVV-124  turbopropeller  engines,  each 
producing  2,400  shaft  horsepower.  The 
airplane  has  a  maximum  seating 
capacity  for  75  persons,  including  the 
crew,  and  a  maximum  permissible 
altitude  of  27,000  feet. 

The  type  design  of  the  BAe  748  ATP 
series  airplane  with  the  ATPCS  installed 
contains  a  novel  or  unusual  design 
feature  for  which  the  applicable 
airworthiness  requirements  do  not 
contain  adequate  or  appropriate  safety 
standards.  Special  conditions  are 
necessary  to  provide  a  level  of  safety 
equal  to  that  intended  by  the 
established  certification  basis  and  to 
support  a  finding  by  the  Administrator 
that  no  feature  of  characteristic  of  the 
airplane  with  the  automatic  system 
installed  makes  it  unsafe  for  the 
category  in  which  certification  is 
requested.  The  proposed  special 
conditions  specify  limits  on  the 
maximum  power  increment  which  may 
be  applied  to  the  operating  engines  by 
the  ATPCS,  prescribe  system  reliability 
and  status  monitoring  requirements, 
require  provisions  for  manual  selection 
of  the  maximum  takeoff  power  approved 
for  the  airplane  under  existing 
conditions,  prohibit  approval  of  the 
system  if  the  automatic  or  manual 
application  of  maximum  takeoff  power 
would  result  in  an  engine  operating  limit 
being  exceeded,  and  require  the 


installation  of  an  independent  engine 
failiu'e  warning  system  if  the  inherent 
characteristics  of  the  airplane  do  not 
provide  a  clear  warning  to  the  crew. 

The  novel  or  unusual  design  feature 
for  the  airplane  is  the  installation  of  an 
ATPCS.  With  die  ATPCS  "armed," 
takeoffs  are  normally  made  with  engine 
power  set  at  less  than  the  maximum 
takeoff  power  approved  for  the  airplane 
under  the  existing  ambient 
environmental  conditions.  In  the  event 
of  an  engine  failure  during  the  takeoff, 
the  ATPCS  when  "armed"  or  "on" 
automatically  increases  the  fuel  flow 
and  the  exhaust  gas  temperature  (EOT) 
as  maintained  by  the  Single  Red  Line 
Limit  (SRL).  In  Uie  event  of  an  ATPCS 
failure  with  an  engine  failure  during  the 
takeoff,  the  crew  would  be  required  to 
deactivate  the  system  to  achieve  the 
maximum  takeoff  power.  Because  of  this 
design  feature  where  the  pilot  must 
move  his  hand  from  the  power  lever  to 
activate  the  maximum  power  condition, 
the  Agency  has  determined  that  special 
conditions  for  airplanes  with  automatic 
limiters  should  be  modified  under 
"Powerplant  Controls"  (paragraph 
E.2.b.)  to  provide  that  such  activation  is 
permitted,  provided  the  means  to 
increase  power  is  located  on  or  forward 
of  the  power  levers,  is  easily  operated 
by  either  pilot,  and  meets  the 
requirements  of  S  25.777. 

The  ATPCS  proposed  for  die  BAe  748 
ATP  turbopropeller  airplane  performs 
the  same  function  as  the  automatic 
takeoff  thrust  control  system  (ATTCS) 
does  for  the  turbojet  and  turbofan 
powered  transport  airplanes.  For  setting 
power  on  the  turbopropeller  driven 
airplanes,  horsepower  (or  torque)  is 
used  with  the  propeller  converting  the 
horsepower  developed  by  the  engine 
into  forward  thrust.  For  setting  power  on 
the  turbojet  or  turbofan  driven  transport 
airplanes,  fan  speed  (Ni)  or  engine 
pressure  ratio  (EPR)  is  generally  used. 
The  Ni  or  EPR  is  proportional  to  the 
thrust  that  is  developed  by  the  turbojet 
or  turbofan  engines.  Therefore,  to  make 
a  distinction  between  turbopropeller 
airplane  systems  and  the  turbofan  type, 
the  different  labeling  of  the  two  systems 
was  made. 

The  FAA  developed  special 
conditions  for  an  ATTCS  for  current 
turbine-powered  transport  category 
airplanes  and  sent  the  proposal  to  U.S. 
user  groups  and  various  foreign  civil 
aviation  authorities  for  review  and 
comment  in  November  1977.  Comments 
were  received  and  reviewed,  and  the 
special  conditions  were  revised  and  sent 
to  the  same  groups  in  May  1978.  This 
procedure  was  repeated  again  in 
November  1978.  Cooperating  with  the 


Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19.  1985  /  Proposed  Rules  517D5 


FAA  in  this  development  were  the 
Aerospace  Industries  Association  of 
America  (AIA),  Air  Transport 
Association  of  America  (ATA).  Air  Line 
Pilots  Association  (ALPA),  Allied  Pilots 
Association  (APA).  Rolls  Royce  (RR). 
Hawker  Siddeley  Aviation  Limited  (HS). 
British  Civil  Aviation  Authority  (CAA). 
the  civil  aviation  authorities  of  Australia 
and  Japan,  the  French  Technical 
Commission  Navigation  (FTCN)  and  the 
French  civil  aviation  authorities. 
Lockheed,  Boeing,  McDonnell  Douglas, 
and  Rockwell  International. 

Based  on  the  comments  received  and 
on  further  review  by  the  FAA.  a  number 
of  changes  were  made  to  the  proposed 
special  conditions.  These  provide  for 
consideration  of  the  following  specific 
matters: 

1.  For  the  fail-operational  system 
proposed  (able  to  perform  its  intended 
function  after  a  single  failure  or 
combination  of  failures  not  shown  to  be 
extremely  improbable  within  the 
ATTCS  system],  a  reduction  of  the 
ATTCS  failure  probability  from 
extremely  improbable  to  improbable  for 
the  ATTCS  alone,  the  addition  of  an 
extremely  improbable  failure  probability 
for  the  combined  ATTCS  and  engine 
failure,  and  deletion  of  the  all-engine 
performance  criteria. 

2.  For  the  nonfail-operational  system 
proposed,  a  reduction  in  the  failure 
probability  from  improbable  to  10"'  for 
the  ATTCS  alone,  introduction  of  a 
climb  gradient  for  the  combined  ATTCS 
and  engine  failure  case,  and  deletion  of 
an  engine  failure  warning  means  if  the 
inherent  characteristics  of  the  engine 
failure  are  clearly  made  known  to  the 
pilot. 

3.  Clarifying  changes,  including  a 
graphical  presentation  to  clarify  the 
definition  of  the  term,  "Critical  Time 
Interval." 

The  special  conditions  proposed 
herein  differ  in  one  major  respect  from 
similar  special  conditions  which  have 
previously  been  issued  for  other 
airplane  models.  The  certification  basis 
for  the  BAe  748  ATP  includes 
Amendment  25-23  to  Part  25  of  the 
Federal  Aviation  Regulations  (FAR), 
which  includes  the  requirements  of 


i  25.1309(b)(2).  Previous  model  airplanes 
to  which  special  conditions  for  an 
ATTCS  were  applied  do  not  have  to 
meet  the  current  requirements  of 
S  25.1309(b)(2).  The  current  requirements 
of  S  25.1309(b)(2)  are  more  stringent  than 
the  previous  special  condition 
requirements;  therefore,  the  option  to 
provide  an  ATPCS  with  reduced 
reliability  if  a  specific  level  of  minimum 
performance  is  available  with  both  the 
ATPCS  and  an  engine  failed  has  been 
deleted  from  these  special  conditions. 

Type  Certificatioii  Basis 

The  type  certification  basis  for  the 
BAe  748  ATP  series  airplane  with  the 
ATPCS  installed,  to  be  incorporated  in 
the  type  certificate,  is  Part  25  of  the 
FAR,  including  Amendments  25-1 
through  25-54;  Part  36  of  the  FAR. 
including  Amendments  36-1  through  the 
Amendment  in  effect  at  the  time  the 
BAe  748  ATP  is  type  certificated; 
Special  Federal  Aviation  Regulation 
(SFAR)  27.  including  the  Amendments 
27-1  through  the  Amendment  in  effect  at 
the  time  the  BAe  748  ATP  is  type 
certiHcated;  9  21.29  of  the  FAR  and  the 
proposed  special  conditions  for  an 
ATPCS  contained  in  this  notice. 

The  applicable  airworthiness 
standards  for  import  products  are  those 
regulations  designated  in  accordance 
with  S  21.29  and  are  known  as  the  "type 
certiflcation  basis"  for  the  airplane 
design.  Special  conditions  may  be 
issued  and  amended,  as  necessary,  as  a 
part  of  the  type  certfication  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  the  airplane.  Special 
conditions,  as  appropriate,  are  currently 
issued  after  public  notice  in  accordance 
with  §§  11.28  and  11.29(b),  effective 
October  14, 1980,  and  will  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 


of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  21 

Air  transportation.  Aircraft.  Aviation 
safety. 

Hie  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  for  the 
British  Aerospace  748  ATP  series 
airplane  equipped  with  an  automatic 
takeoff  power  control  system  (ATPCS). 

PART  21— [AMENDED] 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c).  1352, 
1354(a),  1355, 1421  through  1431, 1502. 
1651(b)(2),  42  U.S.C.  1857f-10.  4321  et  seq.; 
E.0. 11514:  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

A.  General.  With  the  ATPCS  and 
associated  systems  functioning  normally 
as  designed,  all  applicable  requirements 
of  Part  25,  except  as  provided  in  these 
special  conditions,  must  be  met  without 
requiring  any  action  by  the  crew  to 
increase  power. 

B.  Definitions. 

1.  ATPCS.  An  ATPCS  is  defined  as  the 
entire  automatic  system  used  on  takeoff, 
including  all  devices,  both  mechanical 
and  electrical,  that  sense  engine  failure, 
transmit  signals,  actuate  fuel  controls  or 
power  levers  on  operating  engines  to 
achieve  scheduled  power  increse,  and 
furnish  cockpit  information  on  system 
operation. 

2.  Critical  Time  Interval.  When 
conducting  an  ATPCS  takeoff,  the 
critical  time  interval  is  between  Vi 
minus  1  second  and  a  point  on  the 
minimum  performance,  all-engine  flight 
path  where,  assuming  a  simultaneous 
engine  and  ATPCS  failure,  the  resulting 
minimum  flight  path  thereafter  intersects 
the  Part  25  required  actual  flight  path  at 
not  less  than  400  feet  from  the  takeoff 
surface.  This  definition  is  shown  in  the 
following  graph. 
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3.  Takeoff  Power.  Notwithstanding  the 
deHnition  of  "takeoff  power"  in  Part  1  of 
the  FAR,  "takeoff  power"  means  the 
horsepower  obtained  from  each  initial 
power  setting  approved  for  takeoff 
under  these  special  conditions. 

C.  Performance  Requirements.  The 
applicant  must  comply  with  the 
following  performance  and  reliability 
requirements. 

1.  An  ATPCS  system  failure  during  the 
critical  time  interval  must  be  shown  to 
be  improbable. 

2.  The  concurrent  existence  of  an 
ATPCS  failure  and  an  engine  failure 
duflng  the  critical  time  interval  must  be 
shown  to  be  extremely  improbable. 

3.  All  applicable  performance 
requirements  of  Part  25  must  be  met 
with  an  engine  failure  occurring  at  the 
most  critical  point  during  takeoff  with 
the  ATPCS  system  functioning. 

D.  Power  Setting.  The  initial  takeoff 
power  set  on  each  engine  at  the 
beginning  of  the  takeoff  roll  may  not  be 
less  than:  * 

1.  Ninety  percent  (90%)  of  the  power 
level  set  by  the  ATPCS  (the  maximum 

.takeoff  power  approved  for  the  airplane 
under  existing  conditions); 

2.  That  required  to  permit  normal 
operation  of  all  safety  related  systems 
and  equipment  dependent  upon  engine 
power  or  level  position;  or 

3.  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
power  is  advanced  from  the  initial 
takeoff  power  level  to  the  maximum 
approved  takeoff  power. 

E.  Powerplant  Controls. 

1.  In  addition  to  the  requirements  of 
§  25.1141,  no  single  failure  or 
malfunction,  or  probable  combination 
thereof,  of  the  ATPCS  system,  including 
associated  systems,  may  cause  the 
failure  of  any  powerplant  function 
necessary  for  safety. 

2.  The  ATPCS  must  be  designed  to: 

a.  Apply  power  on  the  operating 
engine,  following  an  engine  failure 
during  takeoff,  to  achieve  the  selected 
takeoff  power  without  exceeding  engine 
operating  limits; 

b.  Permit  manual  decerase  or  increase 
in  power  up  to  the  maximum  takeoff 
power  approved  for  the  airplane  under 
existing  conditions  through  the  use  of 
the  power  level,  except  that  for  aircraft 
equipped  with  limiters  that 
automatically  prevent  engine  operating 
limits  from  being  exceeded  under 
existing  conditions,  other  means  may  be 
used  to  increase  the  maximum  level  of 
power  controlled  by  the  power  levers  in 
the  event  of  an  ATPCS  failure.  In  this 
case,  the  means  must  be  located  on  or 
forward  of  the  power  levers,  must  be 
easily  identified  and  operated  under  all 
operating  conditions  by  a  single  action 


of  either  pilot  with  the  hand  that  is 
normally  used  to  actuate  the  power 
levers,  and  must  meet  the  requirements 
of  §  25.777,  paragraphs  (a),  (b),  and  (c); 

c.  Provide  a  means  to  verify  to  the 
flightcrew  prior  to  takeoff  that  the 
ATPCS  is  in  a  condition  to  operate:  and 

d.  Provide  a  means  for  the  flightcrew 
to  deactivate  the  automatic  function. 
This  means  must  be  designed  to  prevent 
inadvertent  deactivation. 

F.  Powerplant  Instruments.  In  addition 
to  the  requirements  of  S  25.1305: 

1.  A  means  must  be  provided  to 
indicate  when  the  ATPCS  is  in  the 
armed  or  ready  condition;  and 

2.  If  the  inherent  flight  characteristics 
of  the  airplane  do  not  provide  adequate 
warning  that  an  engine  has  failed,  a 
warning  system  that  is  independent  of 
the  ATPCS  must  be  provided  to  give  the 
pilot  a  clear  warning  of  any  engine 
failure  during  takeoff. 

Issued  in  Seattle,  Washington,  on 
December  6. 1985. 

Charles  R.  Foster, 

Director,  Northwest  Mountain  Region. 
[PR  Doc.  85-29969  Filed  12-18-85:  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  85-NM-107-AD] 

Airworthiness  Directives:  Israel 
Aircraft  Industries  (lAI)  Model  1121, 
1121A,  1121B.  1123, 1124,  and  1124A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  repetitive  inspections  and 
replacement,  as  necessary,  of  the 
horizontal  stabilizer  aft  spar  splice 
fitting  to  detect  cracks  on  all  lAI  Model 
1121. 1121A.  1121B,  1123, 1124.  and 
1124A  series  airplanes.  Cracks  have 
been  reported  in  the  splice  fitting  lugs  on 
several  airplanes.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
fitting,  which  would  compromise  the 
structural  integrity  of  the  horizontal 
stabilizer  assembly. 

DATE:  Comments  must  be  received  on  or 
before  Feb.  10. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  8&-NM-107-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168.  The  applicable 


service  information  may  be  obtained 
from  Israel  Aircraft  Industries.  Delaware 
Office.  P.O.  Box  10086.  Wilmington. 
Delaware  19850.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Harold  N.  Wantiez,  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

2977.  Mailing  address:  FAA.  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South.  C-68966,  Seattle.  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commuiucations 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rule  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  wnth  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
107-Ad,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washingtbn  98168. 

Discussion 

The  Israel  Civil  Aviation  Authority 
(CAA)  has,  in  accordance  with  existing 
provisions  of  a  bilateral  airworthiness 
agreement,  notified  the  FAA  of  an 
unsafe  condition  which  may  exist  on  LAI 
Model  1121, 1121A.  1121B,  1123. 1124. 
and  1224A  airplanes.  Cracks  have  been 
reported  in  the  horizontal  stabilizer  aft 
spar  splice  fitting  on  several  airplanes. 
These  cracks,  if  allowed  to  grow 
undetected,  could  lead  to  failure  of  the 
fitting,  which  would  compromise  the 
structural  integrity  of  the  horizontal 
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stabilizer  assembly.  To  prevent  this 
ht>in  occurring,  the  CAA  issued 
Airworthiness  Directive- 85-001  dated 
April  10. 1985.  which  requires  periodic 
inspections  and  replacement,  as 
necessary,  of  the  fitting  in  accordance 
with  lAI  service  bulletins.  Fittings  found 
cracked  must  be  replaced  prior  to 
further  flight. 

This  airplane  model  is  manufactured 
in  Israel  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  periodic 
inspections  of  the  fittings  and 
replacement  of  any  fittings  found 
cracked,  in  accordance  with  applicable 
lAI  service  bulletins. 

It  is  estimated  that  350  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  cost  would  be  §  40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $28,000  per 
inspection  cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document: 
(1)  Involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 
1979):  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($80  per 
airplane).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 


S  39.13    [Amwidad] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Israel  Aircraft  Industrias  (lAI):  Applies  to  all 
Model  1121, 1121A,  1121B,  1123, 1124,  and 
1124A.  airplanes  certificated  in  any 
category.  Compliance  is  required  as 
indicated  below.  To  detect  cracks  in  the 
hinge  lugs  of  the  horizontal  stabilizer  aft 
spar  splice  fitting  (hinge  assembly), 
accomplish  the  following,  unless 
previously  accomplished* 
A.  Within  the  next  75  flight  hours  time  in 
service,  unless  previously  inspected  within 
the  last  525  flight  hours  time  in  service, 
inspect  the  horizontal  stabilizer  aft  spar 
splice  fitting  (hinge  assembly),  part  number 
453005-501,  in  accordance  with  the  following 
LAI  service  bulletins: 


Model 

Sorvica  Buietin 

1121, 
1123 

1121A1121B. 

.„.  1121-55-003  dated  Aprt  2, 
.-  1123-55-006  dated  April  2, 

1865. 
1985. 
1965. 

1124 

117«A 

B.  If  no  cracks  are  found,  repeat  the 
inspection  required  by  paragraph  A.,  above, 
at  intervals  not  to  exceed  600  hours  time-in- 
service. 

C.  If  cracks  are  found,  replace  the  splice 
fitting  prior  to  further  flight,  in  accordance 
with  the  following  LAI  service  bulletins: 


Modal 

Sfltvios  BuMotMi 

1121. 
1123 
1124. 

1121A  11218... 
1124A 

..  1121-55-004  dMwl  Augint  5. 
..  1123-55-007  datad  Augiiat  5. 
..  1124-55-021  dated  AugiM  5, 

1965. 
1965. 
1965. 

If  the  installation  improvement 
modifications  described  in  paragraph  D(2)  of 
each  service  bulletin  is  performed,  repeat  the 
inspection  of  paragraph  A.  of  this  AD  at 
intervals  not  to  exceed  2,400  hours  time  in 
service  for  subsequent  inspections.  If  the 
installation  improvement  modification  is  not 
accomplished,  the  inspections  must  be 
repeated  in  accordance  with  paragraph  B.  of 
this  AD. 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposed 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Israel  Aircraft 
Industries,  Delaware  Office,  P.O.  Box  10086, 
Wilmington,  Delaware  19850.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or  at 
the  Seattle  Aircraft  Certification  Office,  9010 
East  Marginal  Way  South,  Seattle, 
Washington.  ; 


Issued  in  Seattle,  Washington,  on 
December  12, 1985. 
Wayne  J.  Barlow. 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  85-29972  Filed  12-18-85;  8:45  am] 
BHJJNQ  COOC  4910- 1S-M 


Coast  Guard 

33  CFR  Part  110 

[CGD8-a5-20 

Anchorage  Ground;  Lower  Mississippi 
River  « 

agency:  Coast  Guard.  DOT, 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Coast  Guard  is 
considering  amending  the  anchorage 
regulations  on  the  Lower  Mississippi 
River  by  enlarging  the  permanent 
anchorage  called  Lower  Baton  Rouge 
Anchorage.  This  action  is  necessary  to 
provide  needed  additional  anchorage 
space  for  deep  draft  vessels. 

DATE  Conunents  must  be  received  on  or 
before  February  3, 1986. 

ADDRESSES:  Comments,  should  be 
mailed  to  Commander,  Eighth  Coast 
Guard  District  (mps),  Hale  Boggs 
Federal  Building,  500  Camp  St.,  New 
Orleans.  LA  70130-3396.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection  or 
copying  in  Rm.  1341  at  the  above 
address.  Normal  office  hours  are 
between  7:30  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

LTjG  K.  D.  Christopher,  project  officer. 
Command  (mps).  Eighth  Coast  Guard 
District,  500  Camp  St.,  New  Orieans.  LA 
70130-3396,  Tel.  (504)  589-6901. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD8-85-20)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  the  reasons  for 
comment.  Receipt  of  comments  will  be 
acknowledge  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
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planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentation  will  aid  the 
rulemaking  process. 

Drafting  Information:  The  drafters  of 
this  notice  are  LTJG  K.  D.  Christopher, 
project  officer.  Eighth  Coast  Guard 
District  Marine  Safety  Divisions  and 
LCDR  J.  Vallone,  project  attorney,  Eight 
Coast  Guard  District  Legal  Office. 

Discussion  of  Proposed  Rule:  The 
Coast  Guard  received  a  request  from  the 
Greater  Baton  Rouge  Port  Commission 
to  extend  the  Lower  Baton  Rouge 
Anchorage.  The  request  indicated  their 
concern  that  the  present  deep  draft 
anchorage  in  the  Lower  Baton  Rouge 
Anchorage  will  not  be  adequate  to 
handle  future  growth  and  traffic.  The 
Port  Commission  also  stated  that  the 
stevedoring  company  that  is  the 
principal  user  of  this  anchorage  has 
increased  its  tonnage  guarantee  by  25 
percent.  Recent  anchorage  use  statistics 
indicate  that  the  Lower  Baton  Rouge 
Anchorage  is  operating  at  57  percent 
capacity.  The  increased  tonnage 
guarantee  will  raise  the  occupancy  level 
to  71  percent  of  capacity.  While  this 
increased  tonnage  guarantee  does  not, 
on  the  average,  bring  this  anchorage  to 
its  capacity,  there  have  been  many 
occasions  when  it  has  been  full,  llie 
greater  the  occupancy  of  the  anchorage, 
the  closer  together  the  vessels  must 
anchor.  Because  of  limited 
maneuverability  of  most  merchant 
vessels,  the  risk  of  accident  increases  as 
vessels  anchor  closer  to  each  other. 
Also,  the  Lower  Baton  Rouge  Anchorage 
is  the  only  deep  draft  anchorage  in  the 
vicinity  of  Baton  Rouge,  Louisiana. 

The  Coast  Guard  believes  that 
extending  the  Lower  Baton  Rouge 
Anchorage  is  in  the  best  interest  of 
navigational  safety. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  the  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  regulation  will  only 
extend  the  Lower  Baton  Rouge 
Anchorage  by  0.2  miles.  The  added 
length  is  not  expected  to  have  any 
significant  effect  on  navigation  and 
therefore  it  is  determined  that  the 
impact  will  be  minimal.  It  is  believed, 
however,  that  any  economic  impacts 
provided  by  this  regulation  are  expected 
to  be  positive  as  the  lengthening  of  this 


anchorage  should  facilitate  midstream 
cargo  operations. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certiRes  that  if  adopted,  it  will 
not  have  a  signiBcant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  33  CFR  Part  110 

Anchorage  grounds. 

PART  110-{  AMENDED] 
Proposed  Regtilations 

In  consideration  of  the  foregoing  the 
Coast  Guard  proposed  to  amend  Part 
110  of  Title  33,  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471.  2030,  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 

2.  In  S  110.195,  paragraph  (a)(27)  is 
revised  to  read  as  follows: 

S  110.195    MItsiMippi  Rhf«r  b«low  Baton 
Roug*.  LA  Including  South  and  Soutttwast 
Passes. 

(a)  *  *  * 
(27)  Lower  Baton  Rouge  Anchorage.  An  area 
0.7  miles  in  length  near  mid-channel  between 
mile  228.3  to  mile  229.0  above  Head  of  Passes 
with  the  west  limit  1100  feet  off  the  right 
descending  bank  and  having  the  width  of  700 
feet  at  both  upper  and  lower  limits. 
*         *         *         *         * 

Dated  December  16, 1985. 
Clyde  T.  Losk  Ir, 

Read  Admiral,  U.S.  Coast  Guard, 
Commander,  Eighth  Coast  Guard  District 
[FR  Doc.  85-30056  Filed  12-18-85;  8:45  am) 

BtLUNO  CODE  4t10-14-M 


33  CFR  Part  161 
[CGD  74-029] 

Houston-Galvaston  Vassal  Traffic 
Service;  Withdrawal  of  Proposed  Rule 

agency:  Coast  Guard,  DOT. 
ACTION:  Withdrawal  of  proposed  rule. 

summary:  On  September  18, 1980,  the 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  concerning  the 
establishment  of  a  mandatory  vessel 
traffic  service  (VTS)  in  the  Houston- 
Galveston  area  to  replace  the  voluntary 
service  presently  in  operation.  Based  on 
the  high  rate  of  participation  in  the 
voluntary  system,  the  Coast  Guard 
believes  a  mandatory  VTS  would  not 
add  materially  to  navigation  safety  in 
the  area  at  this  time.  In  light  of  this,  the 
Coast  Guard  is  withdrawing  the  notice 
of  proposed  rulemaking  for  Houston- 
Galveston  Vessel  Traffic  Service. 


DATE:  This  withdrawal  is  effective  on 
December  19, 1985. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Edward  J.  LaRue  Jr.,  (202)  426-4958, 
between  8  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  established  a  voluntary 
Houston-Galveston  Vessel  Traffic 
Service  (VTS)  because  this  area  has  an 
unusually  large  number  of  facilities  and 
vessels  handling  hazardous  cargoes.  The 
VTS  came  on  the  air  in  February  1975 
following  installation  of  4  closed-circuit 
television  systems  (CCTV).  1  radar,  and 
Very  High  Frequency  (VHF) 
communications  equipment 

Because  of  the  configuration  of  the 
waterway  in  this  area  and  the  nature  of 
the  vessel  traffic,  virtually  full 
participation  was  considered  necessary 
to  obtain  the  safety  benefits  of  a  VTS. 
To  ensure  participation  in  the  VTS,  the 
Coast  Guard  intended  to  make  the 
system  mandatory  after  all  equipment 
was  installed  and  operational. 
Therefore,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  18, 1980  concerning  the 
establishment  a  mandatory  VTS  (45  FR 
62158). 

Since  publication  of  the  NPRM  and 
installation  of  additional  CCTV 
equipment  participation  has  increased 
to  99%  -I-.  This  is  due.  in  part  to  the 
efforts  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Conunittee, 
which  was  established  in  large  measure 
to  advise  the  Commandant  on  matters 
relating  to  the  VTS.  The  input  obtained 
from  users  in  the  development  of  the 
VTS  appears  to  have  made  users  more 
aware  of  its  value  as  a  navigational  tooL 
thus  improving  the  participation  rate. 

By  malcing  users  more  aware  of  the 
procedures  involved  and  the  benefits  to 
be  derived,  voluntary  participation  has 
increased  to  its  present  high  leveL 
making  mandatory  compliance 
unnecessary.  Therefore,  the  Coast 
Guard  is  withdrawing  the  NPRM. 
However,  in  the  event  voluntary 
participation  declines,  the  Coast  Guard 
will  again  consider  regulatory  measures 
in  order  to  maintain  the  desired  level  of 
safety  in  the  waterway. 

Drafting  Iiif<mnation 

The  principal  persons  involved  in  the 
drafting  of  this  section  are  Mr.  Edward  J. 
LaRue  Jr.,  Project  Manager,  Office  of 
Marine  Environment  and  Systems,  and 
Mr.  Stephen  H.  Barber,  Project  Counsel, 
Office  of  the  Chief  Counsel. 

For  the  reasons  stated  above,  the 
notice  of  proposed  rulemaking,  Coast 
Guard  Docket  number  74-029,  published 
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in  the  Federal  Register  on  September  18. 
1980  (45  FR  62158).  ia  withdrawn. 

List  of  Subjects  in  S3  CFR  Part  161 

Hazardous  materials  transportation. 
Navigation  (water).  Vessels. 

(33  U.S.C  1231: 40  CFR  1.46(n)(4)) 

Dated:  December  la,  1965. 
Peter ).  Rots. 

Chief,  Office  of  Marine  Environment  and 
System. 

(FR  Doc.  85-30055  JUed  12-18-85:  &45  am] 

SiLUNG  COM  4«10-14-lt 


Saint  Lawrence  Seaway  Devetopment 
Corporation 

33  CFR  Part  402 

Tariff  of  Tdts;  Proposed  Revision 

agency:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  nilemalcing. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority  is 
proposing  to  the  Corporation  that  the 
commodity  tolls  and  vessels  charges  be 
increased  by  approximately  15%  for  the 
1986  navigation  season  at  the  Welland 
Canal  section  of  the  St.  Lawrence 
Seaway.  Under  this  proposal,  \hp  level 
of  commodity  tolls  and  vessel  charges 
for  the  Montreal-Lake  Ontario  section 
will  not  change  and  the  Corporation  will 
continue  to  receive  27%  of  the  revenues 
generated  on  this  section. 

DATES:  Ihiblic  Comments  and  Hearing: 

The  Corporation  invites  comments  on 
the  proposed  revision  to  the  Tariff  of 
Tolls  from  any  interested  person(s)  or 
organization(s).  Any  party  wishing  to 
present  views  or  data  on  the  proposed 
revision  may  file  comments  with  the 
Corporation  on  or  before  February  21, 
1986. 

The  Corporation  will  hold  a  public 
hearing  on  the  proposed  increase  of  toll 
rates  on  February  5, 1986,  beginning  at 
10:00  a.m.  The  hearing  will  run  until 
concluded  subject  to  adjournment  from 
day  to  day  or  otherwise  at  the  discretion 
of  the  Administrator.  Oral  presentations 
will  be  limited  to  fifteen  (15)  minutes. 
Persons  or  organizations  desiring  to 
present  testimony  at  the  hearing  shall 
submit  to  the  Corporation  on  or  before 
January  27, 1986,  a  written  notice  of  their 
intention  to  appear.  If  the  public  hearing 


is  continued  to  date  later  than  February 
11, 1986,  the  date  by  which  written 
comments  are  to  be  filed  will  be 
extended  to  ten  (10)  days  following  the 
actual  close  of  the  hearing. 

It  is  requested  that  data  provided  in 
written  comments  or  at  the  hearing 
include  total  transportation  costs  for  the 
movements  of  cargo  via  the  St. 
Lawrence  Seaway  and  should  detail 
individually  all  pertinent  components 
thereof  including  all  inland  freight  cost 
(rail,  tniclc  or  water),  terminal  or 
elevator  charges  and  handling  costs, 
ocean  freight  costs  and  other  significant 
transportation  costs.  It  would  be  very 
helpful  if  each  analysis  also  detailed 
similar  transportation  costs  by 
alternative  routes  in  orderl^dequately 
evaluate  the  potential  for  diversion. 

ADDRESS:  Notices  of  appearances, 
views,  data,  comments  and 
supplementary  statements  are  to  be 
submitted  to  the  Saint  Lawrence 
Seaway  Development  Corporation,  400 
7th  Street,  SW.,  Washington,  D.C.  20590. 
(Attention:  Tolls  Revision  Docket)  The 
public  hearing  will  be  held  in  Room  4234 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Frederick  A.  Bush,  (202)  426-3325. 

SUPPLEMENTARY  INFORMATION:  As  the 

result  of  lengthy  discussions,  the 
Corporation  and  the  Authority  have 
agreed,  for  the  purpose  of  eliciting 
public  comment,  to  propose  a  revision  of 
certain  charges  set  forth  in  Tolls 
Schedule  of  the  joint  St.  Lawrence 
Seaway  Tariff  of  Tolls.  This  proposal  is 
concerned  with  only  those  charges 
assessed  on  transiting  the  Welland 
Canal  and  will  be  subject  to  subsequent 
joint  review  by  the  Corporation  and  the 
Authority.  i 

The  Proposal 

It  is  proposed  that  the  Tolls  Schedule 
for  the  Welland  Canal  Section 
(presently  codified  as  33  CFR  402.8)  of 
the  St.  Lawrence  Seaway  be  revised  as 
follows  (for  comparison  purposes  the 
rate  presently  in  effect  are  included): 

ScHEDutE  Of  Tolls— Welland  Canal 
Section 


Schedule  of  Tolls— Welland  Canal 
Section— Continued 


ProJOfit 

1966 

(a)  For  transit  cA  Itw  gon»a>.  a  composila 

toN,  rcimpriaaty 

(1)  A  ehaiya  in  doMara  par  groaa  ragla- 

tarod  ton,  aooontng  to  national  regia- 

ky  of  Iha  vaasai.  appicabto  ««wl»iar 

ttM  vassal  ia  wholly  or  parliaNy  ladea 

cram  ballast  (AH  vasaen  thM  rtava 

■n  optton  to  calcijlate  gross  ragntarad 

lonnaga  accordng  to  prascribad  rulas 

lor  measursmant  in  ailhar  Canada  or 

the  Unitad  Stalea 

0.07 

0.06 

(2)  A  dtariia  in  dollar*  par  matric  Ion  o( 
cargo  as  carBhad  on  sNp's  manilast 
a  aom  documant.  as  totoiws: 

Bulk  cargo 

Genaral  cargo- 

Contamanzed  cargo ....«..«»........« 

Govarnmam  aid  cargo 

Food  giaina 

Feed  grain* 

O)  A  ctarge 
par  lodi 

(4)  A  ctiarge  in  dollara  per  lock  tor 
oompMa  or  partial  transM  o(  ma  Wet- 
land Canal  In  either  direction  by  cargo 
or  passenger  vessels,  which  may  be 
aharad  l>y  I'ssiels  in  tandam 

0)  lo«teA  Par  Lock 

fi)  OT  baKast.  Per  Lock 

|b)  For  partial  Iranail  ol  the  Seaway: 

(1)  Bntwaan  Montteai  and  Lake  Ontario. 
In  either  dvacaon  IS  percent  per  kx* 
ol  the  applcaUa  to« _ _.... 

Belwven  Laka  Ontaho  and  Lake  Eiia,  in 

either  dvectkxi.  (Welland  CanaO.  13 

percent  par  lock  ol  the  applicable  loi .. 

(c)  Mnmum  charge  in  doners  per  vaaaai 

per  kx*  Itanailad  tor  lu«  or  partial  tran- 
sit ol  the  Seaway 

Plaaaura  crafi         ,    ,,„  n,  „.. 

Other  vaaaai* 


0J1 

ase 

aso 

0.58 

o.se 

036 

0.31 

0.36 

0,31 

0.36 

031 

036 

100 


2SO.0O 
187.50 


5.00 
10.00 


1966 


1.00 


290  00 
215.00 


600 
1100 


Although  the  charges  and  tolls 
applicable  to  the  Montreal-Lake  Ontario 
section  are  not  changed  by  the  proposal 
set  forth  about  S  402.8  is  proposed  to  be 
revised  by  removing  from  the  schedule 
the  column  headed  "1982"  and  changing 
the  "1983"  heading  to  "1986",  both  of 
which  are  presently  contained  under  the 
heading  "Montreal  to  or  from  Lake 
Ontario." 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore.  Executive  Order 
12291  does  not  apply.  This  regulation 
has  also  been  evaluated  under  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures  and 
the  regulation  is  not  considered 
significant  under  those  procedures  and 
its  economic  impact  is  expected  to  be  so 
minimal  that  a  full  economic  evaluation 
is  not  warranted. 

Regulatory  Flexibility  Act  Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certiRes  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St.  Lawrence  Seaway  Tariff 
of  Tolls  relates  to  the  activities  of 
commercial  users  of  the  Seaway,  the 
vast  majority-  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 


s|§^^^^^^        ^m^^ 
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statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321.  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment. 

List  of  Subjects  in  33  CFR  Pari  402 

Vessels,  Waterways. 

PART  402— [AMENDED] 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  Part  402 — ^Tariff  of 
Tolls  (33a  CFR  Part  402)  as  follows: 

1.  The  authority  citation  for  33  CFR 
Part  402  continues  to  read  as  follows: 

Authority:  68  Stat.  93-96,  33  U.S.C.  961-990. 
as  amended. 

2.  Section  402.8  is  revised  to  read  as 
follows: 

§402.8    Sctieduto  Of  tons. 

Ton* 


Lake  Ontario  to  or 

from  Lake  Ene 

Montreal  to  or  from  Lake  Ontario 

(WeHand  CanaO 

1966 

1967 

(a)  For  iransil  o(  the  Seaway,  a 

composite  lolt.  comprising: 

(1)  A  change  m  dollars  per  groat 

registered  ton,  according  to  na- 

tional registry  of  itie  veaaal,  ap- 

plicable wtiettier  the  vassal  is 

wtiolly  or  partially  laden,  or  is  in 

twilast.  (All  vessels  shall  have 

an  option  to  calculate  gross  reg- 

istered   tonnage    accordmg    to 

prescnbed    rules    lor    measure- 

ment in  either  Canada  or  the 

United  States) 

0.06 

0.06 

(2)  A  change  in  dollars  per  methc 

ton    ol    cargo    as    certified    on 

sivp's  manitesi  or  other  docu- 

ment, as  follows: 

BulH  cargo               

0  65 

036 

General  cargo „ 

2.06 

0.56 

Containenzed  cargo - -.. 

065 

0.36 

Government  aid  cargo 

052 

036 

Food  grams                  

052 

036 

052 

036 

(3)  A  change  in  dollars  par  pas- 

IOC 

too 

(4)  A  charge  in  dollars  per  locii  Jor 

complete  or  partial  transit  o(  Iha 

Welland  Canal  in  either  direclion 

(>y  cargo  or  passenger  vessels. 

whicy  may  be  shared  by  vessels 

in  tandem: 

(i)  loaded:  Pv  Lock - 

NA 

290.00 

(ii)  in  ballast  Per  Lock 

NA 

215  00 

(b)  For  partial  transit  of  the  Seaway: 

(1)  Between  HKontreal  and  Lake 

Ontario,   in  either  direction   15 

bletoll - - 

..« ^ 

Lake  Erie,   in   either   directkxi. 

(Wetland  Canal),  13  percent  per 

lock  of  the  aookcable  toll         

(c)  Minimum  charge  in  dollars  per 

vessel  per  kx*  transited  for  lull  or 

partial  transit  of  the  Seaway: 

Pleasure  craft - 

500 

6.00 

Other  vessels „ 

10.00 

1100 

Issued  at  Washington,  D.C.,  on  December 
12, 19SS. 


Saint  Lawrence  Seaway  Development 
Corporation. 
James  L  Emery, 
Administrator. 
[PR  Doc.  85-30000  Filed  12-18-85: 6:45  a.m.] 

BHXINQ  COOC  4*10-«1-M 


DEPARTMENT  OF  THE  INTERIOR 
OffiCA  of  Hearings  and  Appeals 
43  CFR  Part  4 

Department  Hearings  and  Appeals 
Procedures 

agency:  OfHce  of  Hearings  and 
Appeals,  Interior. 

action:  Propped  rule. 

summary:  This  Office  proposes  to 
remove  a  regulation  providing  for  the 
collection  of  probate  fees  from  the 
estates  of  deceased  Indians  for  whom 
the  United  States  held  land  in  Indian       * 
trust  status.  This  action  is  proposed 
because  Congress  repealed  the 
legislation  providing  for  the  collection  of 
such  fees.  The  action  will  delete  the 
Department's  obsolete  regulation.  The 
Office  also  proposes  to  amend  a  second 
regulation  referring  to  the  collection  of 
probate  fees. 

date:  Comments  on  the  proposed  rule 
must  be  received  by  January  21, 1986. 

address:  Comments  may  be  mailed  to 
John  H.  Kelly,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
Arlinpton,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  Kelly,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  (703)  235-3810. 
SUPPlfMENTARY  INFORMATION:  On 

September  26, 1980,  Pub.  L  96-363  went 
into  effect.  Among  other  things,  this 
legislation  repealed  25  U.S.C.  375b  and 
377,  the  legislation  requiring  the 
Department  of  the  Interior  to  collect  fees 
for  probating  the  estates  of  deceased 
Indians  for  whom  the  United  States  held 
land  in  Indian  trust  status.  The 
Department's  regulations  in  43  CFR  4.280 
provide  for  the  collection  and  amount  of 
such  fees.  Because  this  regulation  was 
made  obsolete  by  Pub.  L.  96-363,  it  is 
proposed  that  the  regulation  be 
removed.  No  fees  have  been  collected 
since  the  repeal  of  §§  375b  and  377. 

Conforming  amendments  would  also 
be  made  to  43  CFR  4.251,  which  refers  to 
the  collection  of  probate  fees. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 


that  this  doctunent  will  not  have  a 
significant  economic  effect  on  a 
suDstantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  determination  is 
based  on  the  fact  that  the  amendment 
provides  for  the  removal  of  an  obsolete 
regulation  that  has  not  been  enforced 
since  1980. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

The  Department  of  the  Interior  has 
determined  that  the  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321-4347). 

This  rule  was  written  by  Kathryn 
Lynn,  Office  of  Hearings  and  Appeals. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Indians. 

Dated:  November  5, 1985. 
Paul  T.  Baud, 

Director, 

PART  4--{AMENDED] 

43  CFR  Part  4,  Subpart  D,  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  4, 
Subpart  D,  continues  to  read  as  follows: 

Authority:  Sees.  1.  2.  36  Stat.  855.  as 
amended.  856,  as  amended,  sec.  1.  38  Stat 
586,  42  Stat.  1185,  as  amended,  sees.  1,  2,  56 
Stat.  1021, 1022;  R.S.  463,  465;  S  U.S.C.  301;  25 
U.S.C.  sees.  2.  9.  372.  373,  374,  373a.  373b. 

§4.280    [Removed] 

2.  Section  4.280  is  proposed  to  be 
removed. 

3.  In  S  4.251,  the  introductory  text  and 
paragraph  (b)  are  proposed  to  be  revised 
to  read  as  follows: 

§  4.251    Prtortty  of  dahns. 

After  allowance  of  the  costs  of 
administration,  claims  shall  be  allowed: 


(b)  The  preference  of  claims  may  be 
deferred,  in  the  discretion  of  the 
administrative  law  judge,  in  making 
adjustments  or  compromises  beneficial 
to  the  estate. 
***** 

[FR  Doc.  85-29988  Filed  12-18-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  85-387;  RM-4929] 

FM  Broadcast  Station  In  Chatom,  AL 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARV:  Action  takAi  herein  proposes 
the  substitution  of  Channel  291A  for 
Channel  276A  at  Chatom,  Alabama,  and 
modification  of  the  permit  of  Station 
WCC)(FM).  in  response  to  a  joint 
petition  filed  by  Radio  Hattiesbury,  Inc. 
and  ]une  G.  Fuss.  The  proposed 
substitution  would  enable  Station 
WHER  (FM),  Hattiesburg.  Mississippi,  to 
move  its  transmitter  site  and  maintain 
its  Class  C  status. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986,  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORa«ATION  CONTACT 
Nancy  V.  Joyner,  Mass  Media  Bureau, 
(202)  634-6530: 
SUPPI^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  4S  Stat.  106&  as 
amended,  1082.  as  amended:  47  U.S.C  154, 
303,  Interpret  or  apply  sees.  301,  303.  307,  48 
Stat.  1081. 1082,  as  amended,  1083.  as 
amended.  47  U.S.C.  301.  303. 307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Proposed  Rulemaking  and  Order  To 
Show  Cause 

In  the  matter  of  amendment  of  {  73.202(b). 
Table  of  Allotments.  FM  Broadcast  Stations. 
(Chatom.  Alabama);  MM  Docket  No.  85-387 
RM-4g29. 

Adopted:  December  2, 1985. 

Released:  December  13. 1985.  . 

By  the  Commission. 

1.  Before  the  Commission  for 
consideration  is  a  joint  petition  for  rule 
making  filed  by  Radio  Hattiesburg,  Inc. 
("RHI").  licensee  of  Station  WHER  (FM) 
(Channel  279),  Hattiesburg,  Mississippi, 
and  June  G.  Fuss  ("Fuss"),  permittee  of 
Station  WDAL(FM)  (Channel  276A). 
Chatom,  Alabama.'  Petitioners 


proposed  to  substitute  Channel  254A  for 
Channel  276A  at  Chatom  to  permit 
Station  WHER  to  move  its  transmitter 
and  maintain  its  Class  C  status  at 
Hattiesburg.* 

2.  RHI  indicates  that  the  presence  of 
Channel  276A  at  Chatom  hinders  its 
ability  to  move  its  transmitter  to  a  site 
where  it  could  operate  at  full  Class  C 
values.  If  Channel  291A  is  substituted 
for  Channel  276A  at  Chatom,  it  would 
permit  Station  WHER  to  provide 
expanded  coverage  to  its  service  area  in 
Hattiesburg,  while  retaining  the  only 
local  service  at  Chatom.  Therefore, 
petitioners  request  the  substitution  of 
channels  and  modification  of  Station 
WCCJ's  permit  accordingly  at  Chatom. 

3.  We  believe  the  proposal  warrants 
consideration.  Channel  291 A  can  be 
substituted  for  Channel  276A  at  Chatom 
consistent  with  the  minimum  distance 
separation  requirements  of  §  73.207(b)  of 
the  Commission's  Rules. 

4.  Although  Benchmark  submitted  a 
statement  in  which  it  supported  the 
original  request  to  substitute  Channel 
254A  for  276A  at  Chatom,  we  are  issuing 
a  show  cause  order  to  it  to  determine  its 
willingness  to  modify  its  permit  for 
Station  WCCI(FM)  to  Channel  291A 
instead. 

5.  With  respect  to  the  proposed 
modification  of  Station  WCCJ(FM).  the 
Commission's  established  policy 
provides  for  reimbursement  of 
reasonable  costs  incurred  in  changing  a 
station's  frequency  from  the  party 
benefitting  from  a  new  channel 
allotment.  The  parties  have  not 
mentioned  whether  an  agreement  has 
been  reached  with  regard  to 
reimbursement.  RHI  should  indicate  its 
willingness  to  reimburse  or  whether 
another  agreement  has  been  reached  in 
this  regard  should  the  Chatom  proposal 
be  implemented. 

6.  Accordingly,  we  consider  it 
appropriate  to  seek  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


cay 

Channel  No 

Praaanl 

Proposed 

Chatom.  AlabMia ... 

276A 

291A 

■  Although  Fuss  held  the  construction  permit  for 
Station  WDAL(FM)  at  the  time  this  petition  was 
filed,  the  permit  was  lulMequently  assigned  to 


Benchmark  Communications  Corporation  and  the 
call  letters  changed  to  WCC)(FM). 

'  The  allotment  of  Channel  254A  to  Chatom 
conflicts  with  a  separate  request  to  substitute 
Channel  254CI  for  Channel  2.S2A  at  Chicku^aw, 
Alabama,  and  to  modify  the  license  of  Station 
WDLT(FM)  (RM-5108).  Theitjfore,  in  order  to 
accommodate  petitioners'  proposal,  staff 
engineering  study  has  determined  that  Channel 
291A  is  avdildble  at  Chatom.  Accordingly,  we  have 
substituted  that  channel  for  consideration  herein. 


7.  It  is  ordered  That,  pursuant  to 
section  316(a)  of  the  Communication  Act 
of  1934,  as  amended.  Benchmark 
Communications  Corporation,  the 
permittee  of  Station  WCCJ(FM). 
Chatom,  Alabama,  shall  show  cause 
why  its  permit  should  not  be  modified  to 
specify  operation  on  Channel  291A  in 
lieu  of  Channel  276A. 

8.  Pursuant  to  §  1.87  of  the 
Commission's  Rules,  Benchmark 
Communications  Corporation  may,  not 
later  than  February  3, 1986,  request  that 
a  hearing  be  held  on  the  proposed 
modification.  If  the  right  to  request  a 
hearing  is  waived,  Benchmark 
Communications  Corporation  may.  not 
later  than  February  18, 1986,  file  written 
statement  showing  with  particularity 
why  its  permit  should  not  be  modified  as 
proposed  in  the  Order  to  Show  Cause.  In 
this  case,  the  Commission  may  call  on 
Benchmark  Communications 
Corporation  to  furnish  additional 
information,  designate  the  matter  for 
hearing,  or  issue,  without  further 
proceedings,  an  Order  modifying  the 
premit  as  provided  in  the  Order  to  Show 
Cause.  If  the  right  to  request  a  hearing  is 
waived  and  no  written  statement  is  filed 
by  the  date  referred  to  above. 
Benchmark  Communications 
Corporation  will  be  deemed  to  have 
consented  to  the  modification  as 
proposed  in  the  Order  to  Show  Cause 
and  a  final  Order  will  be  issued  by  the 
Commission  if  the  above-mentioned 
channel  modification  is  ultimately  found 
to  be  in  the  public  interest. 

9.  It  is  further  ordered.  That  the 
Secretary  of  the  Commission  shall  send 
by  Certified  Mail.  Return  Receipt 
Requested,  a  copy  of  this  Order  to  the 
permittee  of  Station  WCCJ(FM), 
Chatom,  Alabama,  as  follows: 
Benchmark  Communications 
Corporation,  4700  S.W.  75th  Avenue, 
Miami,  Florida,  33155. 

10.  The  Commission's  authority  to  . 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

11.  Interested  parties  may  file 
comments  on  or  before  February  3, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  in 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows: 


BEST  COPY  AVAILABLE 
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Donald  Furr.  P.O.  Box  707.  Columbus. 
Mississippi  29702-0707  (Petitioner- 
Radio  Hattiesburg,  Inc.) 
and 

luhn  Wells  King,  Esq.,  Haley,  Bader  and 
Potts,  2000  M  Street.  NW.— Suite  600. 
Washington.  DC  20036-4574  (Counsel 
for  Benchmark  Communications 
Corporation) 

12.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

§  73.202(b)  of  the  Commission's  Rules 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549. 
published  February  9, 1981. 

13.  For  futher  infomation  concerning 
this  proceeding,  contact  Nancy  V. 
]oyner,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  of  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s]  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
section  4(i),  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 


Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Pubhc  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  1.415  and  1.420  of 
the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  AH  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certiHcate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
vtdth  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 


6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street. 
NW..  Washington.  DC. 
|FR  Doc.  85-30010  Filed  12-16-85;  a-45  am] 

BILUNO  CODE  •712-01-« 


47  CFR  Part  73 

[MM  Dockat  No.  85-382;  RM-5049] 

FM  Broadcast  Station  in  Rocky  Ford, 
CO 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  substitution  of  FM  Channel  238C1  for 
Channel  240A  and  modification  of  the 
license  of  Station  KAVI-FM.  Rocky 
Ford,  Colorado,  in  response  to  a  petition 
filed  by  Two  A,  Inc  The  proposal  could 
provide  Rocky  Ford  %vith  its  first  wide- 
area  coverage  FM  channel. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986.  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  V.  joyner.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303,  48  Stat.  1066,  as 
amended.  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301.  303.  307,  48 
Stat.  1061, 1082,  as  amended,  1083,  as 
amended,  47  U.S.C.  301.  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Proposed  Rule  Making 

In  the  Matter  of  Amendment  of  {  73.202(b]. 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Rocky  Ford.  Colorado;  MM  Docket  No.  85- 
382RM-504g. 

Adopted:  November  25, 1985. 

Released:  December  13, 1S8S., 

By  the  Chief,  Policy  and  Rules  Divlsioa. 

1.  The  Commission  has  under 
consideration  a  petition  for  rule  making 
filed  by  Two  A,  Inc.  ("petitioner"), 
licensee  of  Station  KAVl-FM  (Channel 
240A).  Rocky  Ford.  Colorado,  which 
seeks  the  substitution  of  Channel  238C1 


51714 Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19.  1985  /  Proposed  Rules 


for  Channel  240A  and  modification  of  its 
license  accordingly.  Petitioner's 
proposal  is  premised  on  its  desire  to 
provide  expanded  coverage  to  area 
residents,  as  well  as  those  in  nearby 
Crowley  and  Otero  Counties. 

2.  We  believe  the  proposal  warrants 
consideration.  A  staff  engineering  study 
reveals  that  Channel  283C1  can  be 
alotted  to  Rocky  Ford  in  conformity  with 
the  minimum  distance  separation 
requirements  of  §  73.207(b]  of  the 
Commission's  Rules. 

3.  In  view  of  the  above,  we  shall 
propose  to  modify  the  license  of  Station 
KAVI-FM,  as  requested  by  petitioner,  in 
the  event  Channel  238C1  is  substituted 
for  Channel  240A  at  Rocky  Ford, 
Colorado.  However,  consistent  with 
Commission  precedent,  should  another 
interest  in  the  allotment  be  shown,  the 
modification  could  not  be  made  at  this 
time  unless  at  least  one  additional 
equivalent  channel  is  available  in  the 
community  to  accommodate  any  other 
expressions  of  interest.  See, 
Modification  of  FM  and  TV  Station 
Licenses.  98  F.C.C.  2d  916  (1964).' 

4.  Accordingly,  we  consider  it 
appropriate  to  sek  comments  on  the 
proposal  to  amend  the  FM  Table  of 
Allotments,  %  73.202(b)  of  the 
Commission's  Rules,  as  follows: 


nocky  Ford.  Cotondo.. 


yjnmWWi  TmX, 


240A 


238a 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  niing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  allotted. 

6.  Interested  parties  may  file 
comments  on  or  before  February  3, 1966, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Addi  tonally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  J.  Dominic 
Monahan,  Esq.  Dow,  Lohnes  and 
Albertson,  1255  23rd  Street.  NW.. 
Washington.  DC  20037  (Counsel  for 
Petitioner). 


'  Interested  parties  should  consider  the  pendency 
of  the  Notice  of  Pnpoaed  Rule  Making  [MM  Docket 
No.  85-313)  SO  FR  45439.  pubhshed  October  31, 1985. 
which  proposes  to  permit  FM  stations  to  upgrade  on 
adjacent  channels  without  demonstrating  the 
availability  of  another  equivalent  clasa  of  channel. 


7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments. 

9  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  48  FR  11549. 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  coiul 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  nvritten)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Scholt. 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(c)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Commissions  Act  of  1934. 
as  amended,  and  S§  0.61.  0.204(b)  and 
0.283  of  the  Commission's  Rules,  it  is 
proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and.  if 


authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  then  was  requested  for 
any  of  the  communities  invplved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S  1.415  and  1.420  of 
the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  date  set  forth  in  the  Notice  of 
Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1-420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  hours  in  the 
Commission's  Public  Reference  Room  at 
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its  headquarters,  1919  M  Street,  NW., 
Washington,  DC. 

|FR  Doc.  85-30011  Filed  12-18-85;  8:45  amj 
■ILUNQ  COOC  •71^41-M 


47  CFR  Part  73 

I  MM  Docket  No.  85-383;  RM-50161 

FM  Broadcast  Station  In  Holmes 
Beach,  FL 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
allotment  of  Channel  254A  to  Holmes 
Beach.  Florida,  as  its  first  FM  channel  in 
response  to  a  petiton  filed  by  Robert  V. 
Barnes. 

DATE:  Comments  must  be  filed  on  or 
before  February  3. 1986,  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  10G6,  as 
amended,  1082.  as  amended:  47  U.S.C.  154, 
303.  Interpret  or  apply  sees.  301,  303,  307,  48 
Stat.  1081, 1082,  as  amended,  1083.  as 
amended,  47  U.S.C.  301,  303.  307.  Other 
statutory  and  executive  order  provisions 
duthorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Proposed  Rule  Making 

In  the  Matter  of  Amendment  of  §  73.202(b) 
Table  of  Allotments,  FM  Broadcast  Stations. 
(Holmes  Beach.  Florida);  MM  Docket  No.  85- 
383  RM-5016. 

Adopted:  November  25. 1985. 
Released:  December  13, 1985. 

1.  Before  the  Commission  is  a  petition 
for  rule  making  filed  by  Robert  V. 
Barnes  ("petitioner")  which  seeks  the 
allotment  of  Channel  254A  to  Holmes 
Beach,  Florida,  as  its  first  FM  service. 
Petitioner  stated  his  intention  to  apply 
for  the  channel. 

2.  Channel  254A  can  be  allotted  to 
Holmes  Beach  in  compliance  with  the 
minimum  distance  separation 
requirements.'  In  view  of  the  fact  that 


the  proposal  could  provide  a  first  FM 
service  to  Holmes  Beach,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Allotments.  S  73.202(bJ  of  the 
Rules,  as  follows: 


City 

PTMsnt 

PrapoMd 

MoifHOS  BMCh,  Floods 

— 

2S4A 

'  The  separations  are  met.  based  on  a 
cunstraction  permit  issued  to  Station  WRYO, 
Cry.slal  River,  Florida. 


3.  The  Commission's  authority  to 
institute  rule  make  proceedings,  showing 
required,  cut-off  procedures,  and  filing 
requirements  are  contained  in  the 
attached  Appendix  and  are  incorporated 
by  reference  herein.  NOTE;  A  showing 
of  continuing  interest  is  required  by 
paragraph  2  of  the  Appendix  before  a 
channel  will  be  allotted. 

4.  Interested  parties  may  file 
comments  on  or  before  February  3. 1986, 
and  reply  comments  on  or  before 
February  18, 1986.  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Frederick  H. 
Walton.  Jr..  Dempsey  and  Kaplovitz. 
1401  New  York  Avenue,  Washington. 
DC  20005. 

5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  46  FR  11549. 
published  February  9. 1981. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Mass  Media  Bureau  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rulemaking  other 
th'an  comments  officially  filed  at  the 
Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 


an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission 

Cliarlefl  Schott. 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  event  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  Hlings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initital  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d]  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
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before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submis.sions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  persons(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a].  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or  the 
documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW..  Washington,  DC. 

[FR  Doc.  85-30012  Filed  12-18-85;  8:45  am] 


47  CFR  part  73 

[MM  Docket  No.  85-304;  RM-4985] 

FM  Broadcast  Station  in  Willow 
Springs,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
substitution  of  Class  C2  Channel  262  for 
Channel  2eiA  at  Willow  Springs, 
Missouri,  and  modification  of  the 
construction  permit  in  response  to  a 
petition  filed  by  Woodridge  Enterprises, 
Inc.  The  assignment  could  provide 
Willow  Springs  with  a  first  Class  C2 
assignment. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986,  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle;  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 


Authority:  Sees.  4  and  303,  48  Slat.  1066.  as 
amended.  1082.  as  amended:  47  U.S.C.  154. 
303.  Interpret  or  apply  sees.  301,  303,  307.  48 
Stat.  lOei.  1082,  as  amended.  1083.  as 
amended,  47  U.S.C.  301,  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text. 

Proposed  Rule  Making 

In  the  Matter  of  Amendment  of  5  73.202(b), 
Table  of  Allotments,  FM  Broadcast  Stations, 
(Willow  Springs,  Missouri);  MM  Docket  No. 
85-384  RM-4985. 

Adopted:  November  25, 1985. 
Released:  December  13, 1985. 
By  the  Chief,  Policy  and  Rules  Divisions. 

1.  The  Commission  has  before  it  a 
petition  for  rule  making  filed  by 
Woodridge  Enterprises,  Inc. ' 
("petitioner"),  requesting  the 
substitution  of  FM  Channel  262C2  for 
261A  at  Willow  Springs,  Missouri,  and 
modification  of  its  construction  permit 
to  specify  the  new  channel. 

2.  We  believe  the  petitioner's  proposal 
warrants  consideration.  The  channel 
can  be  assigned  in  compliance  with  the 
minimum  distance  separation 
requirements  of  the  Commission's  Rules. 
We  shall  also  propose  to  modify 
petitioner's  construction  permit  for 
Channel  261A  to  specify  operation  on 
Channel  262C2.  However,  in  conformity 
with  Commission  precedent,  should 
another  party  indicate  an  interest  in  the 
Class  C2  allotment,  the  modification 
could  not  be  implemented  unless  an 
additional  equivalent  channel  is  also 
alloted.  See,  Modification  of  FM  and  TV 
Stations  Licenses,  98  F.C.C.  2d  916 
(1984).* 

3.  In  order  to  provide  a  wide  coverage 
area  station  for  the  Willow  Springs  area, 
the  Commission  proposes  to  amend  the 
FM  Table  of  Allotments,  §  73.202(b)  of 
the  Commission's  Rules,  as  follows: 


c% 

Channel  ^to 

Present 

Proposed 

Willow  Springs,  Missoun 

261A 

26202 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is        • 


'  Petitioner  is  the  permittee  for  Channel  261A, 
Willow  Springs.  Missoun  (BPH831216BP). 

*Z  Interested  parties  should  consider  the  pending 
proposal  [Notice  of  Proposed  Ru/e  Making  in  N4M 
Docket  85-313,  SO  Fed.  45439.  published  Octot)er  31. 
1985),  which  proposes  to  permit  FM  stations  to 
upgrade  on  adjacent  channels  without 
demonstrating  the  availability  of  another  equivalent 
class  of  channel. 


required  by  paragraph  2  of  the  Appendix 
before  a  channel  with  be  allotted, 

5.  Interested  parties  may  file 
comments  on  or  before  February  3, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Todd  D.  Gray, 
Dow,  Lohnes  and  Albertson,  1255 
Twenty-Third  Street,  NW.,  Suite  500, 
Washington,  DC  20037  (Counsel  for 
petitioner). 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allotments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549. 
published  February  9, 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle.  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making, 
other  than  comments  officially  filed  at 
the  Commission,  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  con8tit.utes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Charles  Schott, 

Chief  Policy  and  Rules  Division  Mass  Media 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(c)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
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set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposalfs)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent{8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  it 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  ot  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d]  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals]  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S5  1'415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  SS  1-420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 


Commission's  Rules  and  Regulations, 
and  original  and  four  copies  of  all 
comments,  reply  comments,  pleadings, 
briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW..  Washington.  DC. 

[FR  Doc.  85-30013  Filed  12-18-65;  8:45  am] 

MLUMO  COOe  S712-01-«l 

47  CFR  Part  73 

[MM  Docket  No.  85-381;  RM-5120] 

FM  Broadcast  Station  In  Lake  View,  SC 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein  proposes 
the  allocation  of  Channel  277A  to  Lake 
View,  South  Carolina,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Andrews-Intermart 
Broadcasting  Company  and  Williard 
Payne. 

DATES:  Comments  must  be  filed  on  or 
before  February  3, 1986,  and  reply 
comments  on  or  before  February  18, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATKM  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPt^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303. 48  Stat.  1066.  as 
amended,  1082,  as  amended;  47  U.S.C  154, 
303.  Interpret  or  apply  sees.  301,  303,  307, 48 
Stat.  1081, 1082.  as  amended.  1083.  as 
amended.  47  U.S.C.  301,  303.  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Proposed  Rule  Making 

In  the  Matter  of  Amendment  of  {  73.202(b) 
Table  of  Allotments,  FM  Broadcast  Stations, 
(Lake  View,  South  Carolina):  MM  Docket  No. 
85-381  RM-S120. 

Adopted;  November  25. 1985. 

Released:  December  13, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  request  of  Andrews- 
Intermart  Broadcasting  Company,  on 
behalf  of  Willard  Payne  ("petitioner"), 


to  allocate  Channel  277A  to  Lake  View. 
South  Carolina,  as  its  first  local  service.' 
Petitioner  states  that  he  will  apply  for 
the  frequency,  if  allocated. 

2.  Channel  277A  can  be  utilized  at 
Lake  View  in  compliance  with  the 
Commission's  mileage  separation 
requirements  if  the  transmitter  is  sited 
at  least  9.8  kilometers  (6.1  miles) 
northwest  to  avoid  short-spacings  to 
Stations  WGNI,  Wilmington,  North 
Carolina,  and  WEZI,  Charleston.  South 
Carolina.  This  site  restriction  does  not 
negate  the  short-spacing  to  Station 
WZYC  at  Newport,  North  CaroUna.  at 
^ts  current  site  and  with  its  present 
facilities.  However.  Station  W2rYC  has 
an  application  pending  to  move  its 
transmitter  location  and  downgrade  its 
operation  to  that  of  a  Class  Cl 
(850628ID).  Therefore,  the  finalization  of 
this  request  is  contingent  upon  the  grant 
of  Station  WZYC's  pending  application. 

3.  Section  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  mandates  that  the 
Commission  allocate  broadcast 
channels  to  "communities."  A 
community  for  allocation  purposes  has 
been  defined  as  an  identifiable 
population  grouping.  Generally,  if  a 
community  is  incorporated  or  is  listed  in 
the  U.S.  Census,  that  is  sufficient  to 
satisfy  its  status.  However,  absent  such 
recognizable  community  factors,  the 
petitioner  must  present  the  Commission 
with  sufficient  information  to 
demonstrate  that  such  a  place  has 
social,  economic  or  cultural  indicia  to 
qualify  it  as  a  "community"  for 
allocation  purposes.  See,  e.g.,  Ansley 
Alabama.  46  FR  58688.  published 
December  3. 1981,  and  Cascade  Village, 
Colorado,  48  FR  19917.  pubhshed  May  3. 
1983.  Here,  Lake  View  is  listed  in  the 
1984  Edition  of  the  Rand  McNally  Road 
Atlas  and  attributed  with  a  population 
of  939  persons.  However,  it  is  not  Usted 
in  the  1980  U.S.  Census  nor  can  we 
determine  that  the  place  is  incorporated. 
Therefore,  petitioner  is  requested  to 
submit  additional  information  regarding 


'The  request  for  the  Lake  View  allocation  was 
filed  as  part  of  a  counterproposal  in  MM  Docket  84- 
231  by  Andrews-Intermart  seeking  the  substitution 
of  Channel  283C2  for  Channel  285A  at  Andrews. 
South  Carolina,  and  the  modification  of  its 
construction  permit  for  Station  WQSC  (FM)  to 
specify  operation  on  the  higher  powered  channel. 
The  Lake  View  proposal  wa  not  accepted  at  that 
time  as  the  request  did  not  conflict  with  any  of  the 
proposals  under  consideration  in  the  omnibus  rule 
making.  The  Andrews  proposal  was  also  deemed  to 
l>e  unacceptable  for  consideration  as  part  of  the 
omnibus  proceeding.  Andrew-Intermart  has  also 
filed  a  petition  for  reconsideration  of  thse  actioiu  in 
conjunction  with  other  pending  reconsideration 
requests  in  Docket  64-231.  The  Lake  View 
reconsideration  is  dismissed  as  moot  tused  on  the 
Notice  of  Proposed  Rule  Making  herein. 


BEST  COPY  AVAILABLE 
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Lake  View  to  demonstrate  whether  it 
has  any  business,  social  organizations, 
or  governmental  units  that  identify 
themselves  therewith. 

5.  In  view  of  the  foregoing,  we  believe 
the  public  interest  would  be  served  by 
seeking  comments  on  the  proposed 
allocation.  However,  absent  sufficient 
demographic  data  substantiating 
petitioner's  claim  as  to  the  status  of 
Lake  View,  this  allocation  will  not  be 
Hnaiized.  Accordingly,  the  Commission 
seeks  comments  on  the  proposal  to 
amend  the  FM  Table  of  Allotments. 
S  73.202(b)  of  the  Rules,  with  regard  to 
Lake  View,  South  Carolina,  as  follows: 


G% 

Pntmt 

PrapoMd 

Uke  Viaw.  Sou*  Caro«>MU 



277A 

6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  alloted. 

7.  Interested  parties  may  file 
comments  on  or  before  February  3, 1986, 
and  reply  comments  on  or  before 
February  18, 1986,  and  are  ad'/ised  to 
read  the  Appendix  for  the  proper 
procedures.  Additionally,  a  copy  of  such 
comments  should  be  served  on  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Gary  S. 
Smithwick,  Esq.,  Keith  &  Smithwick. 
I'jJO  Westgate  Drive,  Winston-Salem, 
North  Carolina  27103  (Counsel  for  the 
petitioner). 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Allolnients, 

§  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Section  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  47  FR  11549. 
published  February  9. 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro,  Mass  Media  Bureau,  (202)  634- 
6530.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 


message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  ofBcially  Hied  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission 

Charles  Schott. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau  i 

Appendix 

1.  Pursuant  to  authority  found  in 
section  4(i),  5(c)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61,  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Allotments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  allotment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  allotted  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  Hie  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 


connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  allot  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §5  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Ail  submissions 
by  parties  to  this  proceeding  or  p>ersons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Commentf  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  conmients  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  551420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  5  1-420  of  the 
Commission's  Rules  and  Regtilations.  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

[FR  Doc.  30014  Filed  12-18-85;  8:45  am) 

BtLUNQ  CODC  S712-01-W 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wlldtife 
and  Plants;  Proposal  To  Determine 
Astragalus  robblnsii  var.  jesupl 
(Jesup's  MHk-Vetch)  To  Be  an 
Endangered  Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Service  proposes  to 
determine  Astragalus  robbinsii  var. 
jesupi  (Jesup's  milk-vetch)  to  be  an 
endangered  species,  and  thereby  to 
provide  the  species  needed  protection 
under  the  authority  contained  in  the 
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Endangered  Species  Act  of  1973,  as 
amended.  This  species  is  knowrn  from 
one  site  in  Vermont  and  two  sites  in 
New  Hampshire.  The  total  known  range 
of  the  species  is  along  approximately  16 
miles  (25  kilometers]  of  the  Connecticut 
River,  where  the  plants  are  associated 
with  calcareous  bedrock  outcrops. 
Hydropower  development  and  increased 
recreational  activity  along  the  river 
could  threaten  the  species'  continued 
existence.  Critical  habitat  is  not  being 
proposed.  Comments  are  solicited. 
dates:  Comments  from  all  interested 
parties  must  be  received  by  February  18, 
1986.  Public  hearing  requests  must  be 
received  by  February  3, 1986. 
addresses:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to:  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  One  Gateway  Center. 
Suite  700,  Newton  Comer, 
Massachusetts  02158.  Comments  and 
materials  received  will  be  available  for 
public  inspection  by  appointment  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dyer  at  the  above  address 
(617/965-5100  or  FTS  829-9316). 
SUPPLEMENTARY  INFORMATION: 

Background 

Jesup's  milk-vetch  is  a  plant  of  the  pea 
family  (Fabaceae)  that  is  only  known  to 
occur  at  three  sites  on  the  banks  of  the 
Connecticut  River  in  New  Hampshire 
and  Vermont.  The  total  range  of  the 
species  is  restricted  to  approximately  16 
miles  (25  kilometers]  along  the  river, 
where  it  occurs  on  calcareous  schist 
outcrops.  The  perennial  herbs  grow  from 
rhizomes  in  the  silt-filled  crevices  of 
outcrops  or  at  the  high  water  mark, 
where  they  are  shaded  by  associated 
trees  and  shrubs.  The  one  to  several 
stems  are  8-24  inches  (2-6  decimeters] 
tall  and  are  either  smooth  or  sparsely 
covered  by  short  appressed  hairs.  The 
leaves  are  pinnately  compound.  The  9- 
17  leaflets  are  V3-%  inches  (1-2 
centimeters]  long,  oblong  to  elliptic  in 
shape,  and  may  also  have  a  few  short 
hairs.  The  violet  to  bluish-purple  flowers 
appear  in  late  May  or  early  June.  The 
fruit  is  a  flattened  tapered  pod;  the  form 
of  the  pod  is  important  in  differentiating 
among  the  three  New  England  varieties 
of  Astragalus  robbinsii.  Of  these  three 
known  varieties,  A.  robbinsii  var. 
robbinsii  is  now  extinct,  A.  robbinsii 
var.  minor  is  very  rare,  and  the  third,  A. 
robbinsii  var.  jesupi,  is  the  subject  of 
this  proposal  (Bameby,  1964). 

Astragalus  robbinsii  (Oakes)  Gray 
var.  Jesupi  Eggleston  and  Sheldon  has 
persisted  at  the  Hartland,  Vermont, 
location  since  it  was  first  discovered  on 


May  19, 1881,  by  Jesup  and  Perkins. 
Many  early  collections  were  made  at 
this  site.  This  population  now  consists 
of  fewer  than  75  plants.  Although 
collecting  for  scientific  purposes  is  not 
now  considered  a  threat  to  the  species' 
continued  existence,  any  additional  loss 
or  taking  of  plants  for  any  purpose 
would  be  extremely  detrimental. 

Two  other  populations  of  Jesup's  milk- 
vetch  are  known  to  exist.  One  small 
population  of  six  plants  occurs  at 
Sumner's  Falls  near  Plainfield,  New 
Hampshire,  and  the  most  vigorous 
colony,  of  several  hundred  plants, 
occurs  approximately  sixteen  miles 
downstream  in  Claremont,  New 
Hampshire.  This  unique  stretch  of  river 
not  only  provides  the  essential  habitat 
requirements  for  the  milk-vetch  but  is 
also  habitat  for  a  variety  of  rare  plants 
and  animals.  Two  other  candidates  for 
Federal  listing,  the  dwarf  wedge  mussel 
(Alasmidonta  heterodon)  and  the 
cobblestone  tiger  beetle  (Cicindela 
marginipennis),  are  known  to  exist  in 
the  same  area.  Fifteen  plant  species 
considered  by  the  New  Hampshire 
Natural  Heritage  Inventory  as  being 
rare,  threatened,  or  endangered  in  the 
State  also  occur  along  this  stretch  of 
river.  Due  to  the  diverse  assemblage  of 
plants  and  animals  of  State  and  Federal 
significance,  the  New  Hampshire 
Natural  Heritage  Inventory,  in  a  letter 
dated  November  15, 1984,  to  the  Federal 
Energy  Regulatory  Commission,  has 
identified  a  portion  of  this  habitat  as 
"the  most  significant  natural  area  in  this 
state  of  New  Hampshire  in  need  of 
conservation." 

Astragalus  robbinsii  var.  jesupi  was 
first  recommended  for  Federal  listing  as 
an  endangered  plant  species  by  the 
Smithsonian  Institution  in  its  december 
15, 1974,  report  to  Congress,  Report  on 
Endangered  and  Threatened  Plant 
Species  of  the  United  States  (House 
Document  No.  94-51).  On  July  1, 1975, 
the  Service  published  a  notice  of  review 
in  the  Federal  Register  (40  PR  27823], 
indicating  its  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  of  the 
Endangered  Species  Act  of  1973  (Act) 
(petition  acceptance  is  now  covered  by 
section  4(b](3]  of  the  Act,  as  amended). 
Jesup's  milk-vetch  was  one  of 
approximately  1,700  plant  species 
proposed  for  Federal  listing  on  June  16, 
1976  (41  FR  24523).  On  December  10, 
1979  (44  FR  70796),  the  Service  published 
notice  of  the  withdrawal  of  that  portion 
of  the  1976  proposal  that  had  not  been 
made  final  because  of  the  provisions 
mandated  in  the  Endangered  Species 
Act  Amendments  of  1978  (Pub.  L.  95- 
632).  The  withdrawal  notice  was 
required  because  of  a  deadline  for 


making  rules  final  and  was  not  related 
to  the  conservation  status  of  the 
proposed  taxa. 

The  Service  published  a 
comprehensive  Federal  Register  notice 
on  December  15, 1980  (45  FR  82480).  that 
was  intended  to  reflect  the  Service's 
judgment  of  the  probable  status  of  all 
plant  taxa  that  had  been  included  in 
previous  notices  or  proposals.  Jesup's 
milk-vetch  was  recognized  as  a 
category-2  candidate  in  that  notice. 
Category-2  candidates  are  taxa  for 
which  existing  information  indicates  the 
possible  appropriateness  of  proposing  to 
list  as  endangered  or  threatened,  but  for 
which  sufficient  information  is  not 
presently  available  to  biologically 
support  a  proposed  rule. 

The  Endangered  Species  Act 
Amendments  of  1982  required  that  all 
petitions  pending  as  of  October  13. 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  species 
listed  in  the  December  15, 1980,  notice  of 
review  were  considered  to  be  petitioned 
and  the  deadline  for  a  flnding  of  those 
species,  including  Astragalus  robbinsii 
var.  jesupi,  was  October  13, 1983.  On 
October  13, 1983,  October  12. 1984.  and 
again  on  October  11, 1985.  the  petition 
finding  was  made  that  listing  Astragalus 
robbinsii  var.  jesupi  was  warranted  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b](3)(B](iii)  of  the  Act.  NotificaUon  of 
the  1983  finding  was  published  in  the 
January  20. 1984,  Federal  Register  (49  FR 
2485);  notification  of  the  1984  finding 
was  published  on  May  10. 1985  (50  FR 
19761).  Such  a  finding  requires  a 
recycling  of  the  petition,  pursuant  to 
Section  4(b)(3)(c](i]  of  the  Act. 
Therefore,  a  new  finding  must  be  made 
on  or  before  October  13, 1986:  this 
proposed  rule  constitutes  the  finding 
that  the  petitioned  action  is  warranted, 
and  proposes  to  implement  the  action  in 
accordance  with  Section  4(b](3)(B)(ii}  of 
the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(l]  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  sag.]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  FR 
Part  424  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(l].  These  factors  and 
their  application  to  Astragalus  robbinsii 
(Oakes)  Gray  var.  jesupi  Eggleston  and 
Sheldon  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
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of  its  habitat  arrange.  The  most 
significant  threat  to  )esup'8  milk-vetch  is 
the  direct  inundation  or  alteration  of  its 
habitat  by  future  hydropower  projects. 
The  Federal  Energy  Regulatory 
Commission  (FERC)  has  issued  a 
preliminary  permit  to  a  private 
developer  for  a  20  megawatt  dam  that 
would  destroy  two  of  the  three 
populations  and  may  have  an  adverse 
impact  on  the  third.  A  preliminary 
permit  does  not  authorize  the 
construction  of  a  project  but  rather 
grants  the  permittee  exclusive  rights  to 
conduct  studies  on  the  feasibility  of  the 
project  at  the  specified  site. 

The  Service  officially  notified  FERC 
on  November  4, 1984,  that  the  proposed 
Hart  Island  project  would  have 
"substantial  environmental  impacts  that 
will  be  difHcult  or  impossible  to  mitigate 

*  *  *"  The  Service  also  stated  it  would 
"oppose  issuances  of  a  hcense  *  *  *" 
and  would  likely  "recommend 
intervention  during  the  licensing  process 

*  •  *"  The  Service's  comments  were 
primarily  based  on  concerns  regarding 
the  project's  adverse  impacts  on  the 
Connecticut  Salmon  Restoration 
Program,  the  loss  of  important  fish  and 
wildlife  habitats,  and  the  effects  on  rare, 
threatened  and  endangered  species. 
Although  it  is  uncertain  if  the  developer 
will  proceed  with  the  project,  other 
private  developers  would  be  free  to 
examine  the  suitability  for  a 
hydropower  facility  at  Hart  Island  if  the 
original  applicant  does  withdraw. 

"The  riverbank  ecosystem  provides  the 
essential  requirements  for  the  species' 
growth  and  reproduction.  Spring  flows 
annually  scour  the  calcareous  outcrops 
and  deposit  nutrient-rich  sediments  in 
the  rock  crevices  and  depressions, 
creating  niches  for  the  plants'  existence. 
Shade  provided  by  the  mature 
hardwood  trees  at  the  top  of  the 
riverbank  is  also  an  important  factor  in 
the  plants'  survival.  The  cutting  of  trees 
at  the  top  of  the  bank  or  the 
development  of  any  water-resources 
project  that  would  significantly  alter  the 
river's  flow  regime  in  the  area  where 
Astragalus  robbinsii  var.  jesupi  exists 
would  be  a  serious  threat  to  the  species' 
continued  existence. 

Sumner's  Falls  is  a  scenic  area  and  is 
heavily  utilized  for  recreational 
purposes,  including  canoeing,  fishing, 
sightseeing,  picnicking,  etc.  The 
increased  demand  for  recreational 
opportunities  will  attract  more  people  to 
the  area,  and  inadvertent  trampling  of 
the  few  remaining  plants  is  a  major 
concern. 

B.  Overutilization  for  commercial, 
iscreational,  scientific  or  educational 
purposes.  Many  historical  scientific 
collections  of  this  plant  were  recorded 


horn  the  Sumner's  Falls,  population. 
Only  a  few  plants  remain  at  this  easily 
accessible  site,  and  additional  taking  or 
collecting  for  any  purpose  could  be 
extremely  detrimental. 

C.  Disease  or  Predation.  Not 
applicable  to  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Both  New 
Hampshire  and  Vermont  recognize 
Astragalus  robbinsii  var.  jesupi  as  an 
endangered  species  in  unofficial  State 
reports  prepared  as  part  of  a 
cooperative  project  between  the  New 
England  Botanical  Club  and  the  Service 
(Crow,  1982;  Countryman,  1978;  Storks 
and  Crow,  1978).  Neither  State,  however, 
offers  the  species  any  official  protection 
at  this  time.  The  State  of  Vermont 
provides  a  hmited  degree  of  protection 
for  the  species  under  a  comprehensive 
law  called  Act  250  (10  V.S.A.  6001-91). 
Under  Act  250  a  permit  for  a  proposed 
development  would  be  denied  if  the 
project  would  cause  an  adverse  impact 
on  "*  *  •  a  rare  and  irreplaceable 
natural  area  *  *  *"  or  "*  *  *  destroy  or 
significantly  imperil  necessary  wildlife 
habitat  or  any  endangered  species 

*  *  *"  The  species  has  also  been 
proposed  for  official  hsting  under  a 
recently  passed  Vermont  State 
endangered  species  law.  Final  actioi  is 
still  pending,  however. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Two  of 
the  three  remaining  populations  are 
small,  and  easily  accessible,  and  occur 
in  areas  where  there  is  heavy 
recreational  use.  The  small  number  of 
plants  and  limited  reproductive 
potential  combined  with  the 
vidnerability  of  the  sites  are  causes  for 
concern,  as  human-related  or  natural 
chance  events  could  have  a  serious 
impact  on  these  populations.  The 
species'  biology  and  population 
dynamics  are  not  well  understood,  and 

it  is  difficult  to  assess  the  signiHcance  of 
a  chance  event  like  reproductive  failure 
due  to  severe  weather,  change  in  micro- 
climatic conditions,  etc. 

In  addition,  the  protection  of  the 
specific  areas  where  the  plants  ocur 
may  not  provide  sufficient  protection  if 
development  projects  or  other  actions  in 
the  upstream  portions  of  the  watershed 
significantly  affect  the  local  flow  regime. 
An  understanding  of  the  species'  biology 
and  relationship  to  river  flow  therefore 
becomes  an  important  consideration  in 
the  species'  protection  and  recovery 
strategy. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past  present,  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule.  Based 
on  this  evaluation,  the  preferred  action 


is  to  list  Astragalus  robbinsii  var.  jesupi 
as  endangered.  Due  to  the  small  number 
of  populations  and  the  threats  to  its 
riverine  habitat,  the  plant  is  in  need  of 
protection  if  it  is  to  survive. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The 
designation  of  critical  habitat  is  not 
considered  to  be  prudent  when  such 
designation  would  not  be  of  benefit  to 
the  species  involved  (50  CFR  424.12).  In 
the  present  case,  the  Service  believes 
that  designation  of  critical  habitat 
would  not  be  prudent  because  no 
benefit  to  the  taxon  can  be  identified 
that  would  outweigh  the  potential  threat 
of  vandalism  or  collection,  which  might 
be  caused  by  the  publication  of  a 
detailed  critical  habitat  description  and 
map. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  and 
State  agencies,  private  conservation 
organizations,  and  individuals.  Because 
of  the  diverse  assemblage  of  rare  plants 
and  invertebrates  of  State  and  Federal 
significance  associated  with  the  habitat 
in  which  the  milk-vetch  occurs.  The 
Nature  Conservancy  is  actively  working 
to  protect  the  sites  of  known 
populations.  Other  conservation 
measures,  including  required  protection 
efforts  by  Federal  agencies  and 
prohibitions  against  taking,  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402,  and  are  now  under  revision  (see 
proposal  at  48  FR  29990,  June  29, 1983). 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
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critical  habitat.  When  a  species  is  listed, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  agency 
must  enter  into  formal  consultation  with 
the  Service.  The  only  known  current 
Federal  action  that  would  affect 
Astragalus  robbinsii  var.  jesupi  involves 
the  Federal  Energy  Regulatory 
Commission  and  its  authority  for  issuing 
permits  and  operating  licenses  to  private 
developers  for  hydropower  projects.  The 
Department  of  the  Interior  responded  to 
FERC's  Public  Notice  of  September  17, 
1984.  concerning  an  application  for  a 
preliminary  permit  for  the  Hart  Island 
hydropower  project  and  notified  FERC 
of  the  existence  of  three  Federal 
candidate  species  in  the  project  area. 
The  November  14. 1984,  letter  signed  by 
the  Regional  Environmental  Officer 
(Office  of  the  Secretary)  also  notified 
FERC  that  substantial  information  was 
on  hand  to  support  the  biological 
appropriateness  of  listing  the  milk-vetch 
and  that  the  Service  intended  to  initiate 
the  formal  listing  process  within  a  few 
months. 

The  State  of  New  Hampshire  has 
initiated  a  program  to  promote  the 
recreation  opportunities  and  enhance 
the  tourist  economy  of  the  Connecticut 
River  Valley.  In  addition  to  attracting 
visitors  to  the  river,  one  of  the  program's 
objectives  is  to  protect  the  significant 
natural  resources  of  the  area.  Protecting 
endangered  and  threatened  species  and 
their  habitats  will  need  to  be  a  major 
consideration  in  the  program  due  to  the 
potentially  severe  adverse  impacts  that 
can  occur  if  expanded  recreational 
opportunities  are  not  carefully  planned. 
The  Service  will  work  closely  with  the 
State  of  New  Hampshire  and  private 
conservation  organizations  to  ensure 
that  the  protection  of  the  milk-vetch  is 
carefully  considered  in  the  development 
of  alternative  recreational  plans. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Astragalus  robbinsii 
var.  jesupi  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61,  would  apply.  With 
certain  exceptions,  these  prohibitions 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  or  sell 


or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  There  is  no  known 
commercial  trade  in  Astragalus 
robbinsii  var.  jesupi  and  the  Service 
therefore  anticipates  few.  if  any, 
requests  for  such  permits. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1982.  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  in  areas  under 
Federal  jurisdiction.  This  prohibition 
would  apply  tOi4.  robbinsii  var.  jesupi. 
Permits  for  exceptions  to  this 
prohibition  are  available  under 
regulations  published  September  30, 
1985  (50  FR  39681).  Astragalus  robbinsii 
var.  jesupi,  however,  does  not  occur  on 
Federal  lands. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as 
effective  as  possible  in  the  conservation 
of  endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  Comments  are  particularly 
sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Astragalus 
robbinsii  var.  jesupi; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  that 
may  impact  existing  populations. 

Final  promulgation  of  a  regulation  on 
Astragalus  robbinsii  var.  jesupi  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  One  Gateway 


Center,  Suite  700,  Newton  Comer. 
Massachusetts  02158. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  p.-epared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Enda.ngered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFlt  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911;  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  etseq). 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  family  Fabaceae.  to  the  List 
of  Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

*         * 


Endangered  and  ttireatened 


51722  Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19.  1985  /  Proposed  Rules 


Speoas 


Scentilic  name 


Common  name 


Historic  range 


Status  When  Med         Crg^I  ^' 


Fabaceae — Pea  lamity:  •  •  .  . 

Aslrtgaka rot/bms* Mai  /esupi Jesup's  milti-velch USA  (NH.  VT).. 


NA 


NA 


Dated:  December  4. 1985. 
P.  Daniel  Smith, 

Acting  Assistant  Secretary  for  Fish  and 

H  'ildlife  and  Parks. 

|FR  Doc.  85-30004  Filed  12-18-85:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,   committee  meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tongass  National  Forest,  Sitka,  AK; 
Intent  To  Prepare  a  Supplement  to  the 
Draft  Enviromental  Impact  Statement 

The  USDA  Forest  Service  will  issue  a 
supplement  to  the  Draft  Environmental 
Impact  Statement  filed  May  17, 1985  for 
the  1986-90  Operating  Period  for  the 
Alaska  Pulp  Corporation  (APC)  Long- 
term  Timber  Sale  Contract  Area. 

The  supplement  will  address 
additional  information  and 
circumstances  relevant  to  environmental 
concerns  which  bear  on  the  proposed 
action  and  its  impacts.  As  a  result  of 
APC's  comments,  the  Forest  Service  has 
agreed  to  consider  two  additional  areas 
for  harvest  during  the  operating  period 
and  address  the  environmental  effects 
of  harvest  activities  in  them.  These 
areas  are  Trap  Bay  on  Chichagof  Island 
and  Security  Bay  on  Kuiu  Island.  The 
Supplement  will  also  disclose 
consequences  of  an  alternative 
submitted  jointly  by  the  City  of  Hoonah. 
Huna  Totem  Corporation  and  Sealaska 
Corporation. 

The  supplement  to  the  Draft 
Environmental  Impact  Statement  is 
expected  to  be  available  for  review  in 
February  1986.  The  Final  Environmental 
Impact  Statement  is  scheduled  to  be 
completed  in  November  1986. 

The  responsible  official  in  Michael  A. 
Barton,  Alaska  Regional  Forester. 
Questions  about  the  proposed  action 
and  supplement  to  the  Draft 
Environmental  Impact  Statement  or  on 
the  activities  covered  in  the  supplement 
should  be  directed  to  K.W.  Roberts, 
Forest  Supervisor,  Chatham  Area, 
Tongass  National  Forest,  204  Siginaka 
Way,  Sitka,  Alaska  99835  phone  907- 
747-6671  or  Robert  E.  Lynn,  Forest 
Supervisor,  Stikine  Area,  Tongass 
National  Forest,  P.O.  Box  309, 
Petersburg,  Alaska,  99833  phone  9P7- 
772-3841. 


Dated:  December  6, 1985. 
Michael  A.  Barton 
Regional  Forester. 

[PR  Doc.  85-30045  Filed  12-18-85;  8:45  am] 
MUINO  CODE  341»-11-M 

Office  of  Inspector  General 

Privacy  Act  of  1974;  Public  Notice  of 
Computer  Matching  Programs- 
Federal  Personnel  or  Beneficiaries 
Participating  In  Department  of 
Agriculture  Programs  and  Cross-State 
Wage  Match  of  Food  Stamp  Program 
Participants  in  Illinois  and  Indiana 

agency:  Office  of  Inspector  General, 
USDA. 

ACTION:  Notice  of  matching  programs — 
Federal  personnel  or  beneflciaries 
participating  in  U.S.  Department  of 
Agriculture  programs  and  cross-State 
wage  match  of  Food  Stamp  Program 
participants  in  Illinois  and  Indiana. 

summary:  The  Office  of  Inspector 
General  (OIG),  U.S.  Department  of 
Agriculture  (USDA).  is  providing  notice 
that  it  intends  to  conduct  continuing 
matching  programs  to  detect  and 
prevent  fraud  and  abuse  in  USDA 
programs.  The  matches  will  compare 
Farmers  Home  Administration  (FmHA) 
loan  files  against  the  personnel  data 
files  of  the  Office  of  Personnel 
Management  (OPM)  for  the  purpose  of 
identifying  Federal  personnel  who  are 
delinquent  on  loan  payments  to  FmHA, 
The  matches  will  also  compare 
personnel  data  files  of  the  OPM  and 
various  Federal  personnel  or  Veterans 
Administration  (VA)  pension  records 
with  certain  Food  Stamp  Program 
records  for  the  purposes  of  identifying 
Federal  personnel  who  have  received 
food  stamp  benefits  to  which  they  are 
not  entitled.  In  addition,  in  Illinois  and 
Indiana,  OIG  intends  to  match  State 
unemployment  compensation  wage 
records  with  Food  Stamp  Program 
records  to  identify  Food  Stamp 
recipients  who  have  underreported  their 
income  and  have  received  excess 
benefits.  The  matches  will  be  made 
under  written  agreements  between 
USDA  and  each  of  the  source  agencies 
involved.  Set  forth  below  is  the 
information  required  by  paragraph  5f(l) 
of  the  Revised  Supplemental  Guidance 
for  Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget,  47  FR  21656 


(May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  O^ice  of  Management 
and  Budget. 

FOR  FURTHER  INFORMATION  CONTACR 

Lucius  L  Free,  Assistant  Inspector 
General  for  Administration,  U.S. 
Department  of  Agriculture,  Office  of 
Inspector  General  Washington,  D.C., 
20250,  telephone  (202)  447-6015. 

Report  of  Matching  Programs:  Federal 
Personnel  or  Beneficiaries  Partici|Mting 
in  U.S.  Department  of  Agriculture 
Programs  and  Cross-State  Wage  Match 
of  Food  Stamp  Program  Participants  in 
Illinois  and  Indiana 

a.  Authority:  Pub.  L  95-452,  Inspector 
General  Act  of  1978,  5  U.S.C.  App. 

b.  Program  Description  and  Purpose: 
One  of  the  responsibilities  of  OIG  under 
the  Inspector  General  Act  of  1978  (Pub. 
L  95-452)  is  to  prevent  and  detect  fraud 
and  abuse  in  USDA  programs.  As  part 
of  the  effort  to  meet  this  responsibility, 
OIG  plans  to  match  lists  of  food  stamp 
participants  in  various  States  against 
personnel  data  files  of  the  Office  of 
Personnel  Management  (OPM), 
Department  of  Navy  (Navy),  and.  U.S. 
Postal  Service  (USPS)  to  detect 
underreporting  of  income  in  order  to 
receive  food  stamp  benefits  without 
entitlement.  These  matches  will  be  done 
on  a  continuous  basis  throughout  the 
United  States.  In  addition,  OIG  intends 
to  conduct  a  one-time  match  of  Hawaii 
food  stamp  participants  against 
Department  of  Navy  (Navy)  payroll  and 
Veterans  Administration  (VA)  pension 
data  files  to  detect  underreporting  of 
income  in  order  to  receive  food  stamps 
without  entitlement.  In  Illinois  and 
Indiana,  OIG  also  intends  to  match  lists 
of  food  stamp  participants  against  State 
unemployment  compensation  data  files. 

In  addition,  OIG  intends  to  conduct  a 
continuing  matching  program  of  FmHA 
loan  files  against  the  personnel  data 
files  of  OPM  to  identify  Federal 
employees  who  are  delinquent  on 
FmHA  loan  payments. 

All  matches  will  be  accomplished 
through  the  use  of  computer  files  and 
will  identify  common  elements  of  USDA 
program  files  and  respective  Federal 
personnel,  VA  benefit,  or  State 
unemployment  compensation  data  Hies 
by  comparing  social  security  numbers 
(SSN)  or  some  combination  of  SSN  with 
name  and/or  date  of  birth.  OIG  will 
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folloxv  up  on  these  matches  of  common 
elements  or  "hits"  through  review  of 
USDA  program  records  and  matching 
source  records,  and  interviews  of  the 
"matching"  individuals  as  necessary. 
Instances  where  this  followup  work 
identifies  abuse  or  fraud  may  be 
referred  to  the  program  agency  for 
corrective  action  or  to  the  proper 
authorities  for  prosecution,  as 
appropriate. 

c.  Files  to  be  used  in  this  matching 
program  are: 

(1)  U.S.  Department  of  Agriculture: 

a.  FmHA  Applicant/Borrower  or 
Grantee  File.  (USDA/FmHA-1).  50  FR 
25727.  June  21. 1985; 

b.  State  agency  food  stamp  master 
files  for  selected  States. 

(2)  Office  of  Personnel  Management: 

a.  Central  Personnel  Data  File  (CPDF) 
within  the  General  Personnel  Records 
System  (OPM/Govt-1).  48  FR  37124; 

b.  Civil  Service  Retirement  and 
Insurance  File  within  the  Civil  Service 
Retirement  and  Insurance  Records 
Systems  (OPM/Central-1).  48  FR  37122. 

(3)  U.S.  Postal  Service.  USPS  050.C20, 
Payroll  System.  50  FR  28862. 

(4)  Department  of  Navy.  Joint  Uniform 
Military  Pay  System  (JUMPS).  50  FR 
2281. 

(5)  Veterans  Administration.  Pension 
files  within  the  Compensation,  Pension. 
Education  and  Rehabilitation  Records — 
VA  (58  VA  21/22/28).  46  FR  372. 

(6)  Illinois  Bureau  of  Employment 
Security  Wage  Data  File. 

(7)  State  of  Indiana  Employment 
Security  Wage  Data  File. 

d.  Projected  starting  and  ending  dates: 
This  matching  will  be  done  on  a 
continuous  basis  throughout  the  United 
States.  The  matching  programs  for 
Hawaii,  Illinois,  and  Indiana  food 
stamps  are  scheduled  to  begin  in  fiscal 
year  1985  and  end  in  fiscal  year  1986. 
The  matching  programs  for  Florida  and 
Georgia  food  stamp  and  FmHA  loans 
are  scheduled  to  begin  in  fiscal  year 
1986  and  end  in  either  fiscal  year  1986  or 
1987.  Other  States  may  be  selected  for 
matches  in  fiscal  year  1986. 

e.  Security  safeguards:  Computer  files 
used  in  the  matching  program  will  be 
stored  in  secure  libraries  and  access  will 
be  restricted  to  only  those  individuals 
who  have  a  legitimate  need  to  handle 
the  material  in  order  to  acrom])lish  the 
matches.  The  personal  privacy  of 
individuals  identified  on  the  files  will  be 
protected  by  strict  compliance  with  the 
Privacy  Act  of  1974.  Information 
concerning  "non-matching"  individuals 
tvill  not  be  extracted  for  any  purpose 
and  source  files  will  not  be  used  for  any 
matches  without  specific  written 
agreement  between  USDA  and  the 
respective  source  agency. 


f.  Disposition  of  source  records  and 
"hits":  All  files  received  will  be 
destroyed  or  returned  to  their  source  at 
the  completion  of  the  matches.  Resulting 
"hit"  information  may  be  retained  in 
audit  workpapers. 

Dated:  December  13. 1985. 
Robert  W.  Beuley. 
Deputy  Inspector  General. 
(FR  Doc.  85-30018  Filed  12-18-85;  8:45  am) 
BILUNG  CODE  3410-23-M 


Office  of  International  Cooperation 
and  Development 

Intent  To  Award  Cooperative 
Agreements;  Virginia  State  University 
etal. 

Activity:  The  Office  of  International 
Cooperation  and  Development  intends 
to  amend  two  existing  cooperative 
agreements,  one  with  Virginia  State 
University,  Petersburg,  Va.  and  one  with 
Alabama  A&M,  Normal.  Alabama,  to 
extend  the  duration  for  one  year  and  to 
provide  additional  funding.  The 
cooperative  agreements,  which  govern 
farming  systems  research,  development, 
and  extension,  focus  on  the  inter- 
relationships between  the  farm 
household  and  farm  firm  in  order  to 
develop  realistic  models  of  rural 
development  programs  appropriate  for 
use  with  small,  limited  resource  farms 
both  aomestically  and  internationally. 

Authority:  Section  1458  of  the 
National  Agricultural  Research  and 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3291). 

The  Office  of  International 
Cooperation  and  Development 
announces  the  availability  of  funds  for 
fiscal  year  1986  to  amend  two 
cooperative  agreements  (with  Virginia 
State  University  and  with  Alabama 
A&M)  in  the  amount  of  $25,000  each. 
The  extension  will  further  development 
of  Farming  Systems  Research  and 
Development  Projects  in  South  Central 
Virginia  and  Northern  Alabama  testing 
methods  and  approaches  adopted  for 
use  in  developing  countries. 

This  award  will  be  made  only  to 
Virginia  State  University  and  to 
Alabama  A&M  in  fulfillment  of  the 
Department's  commitment  to  develop 
the  capacity  of  historically  Black 
colleges  (1890  institutions).  These 
institutions  have  been  specifically 
selected  because  they  are  uniquely 
qualified  to  cooperate  in  this  activity 
because  of  their  broad  interests  and 
extensive  experience  in  farming  systems 
research  and  development. 

In  addition,  the  institutions  have 
previously  cooperated  in  (1)  assessing 
total  needs  of  the  limited  resource  farm. 


both  farm  and  household,  in  South 
Central  Virginia  and  (2)  assisting  in  the 
development  of  a  new  methodology  for 
working  with  the  limited  resource  farm 
and  household  through  a  farming 
systems  approach.  These 
accomplishments  provide  the 
groundwork  for  the  proposed 
amendments  to  the  cooperative 
agreements.  Assistance  will  be  provided 
only  to  Virginia  State  University  and  to 
Alabama  A&M  which  have  been 
collaborating  with  the  Technical 
Assistance  Division,  Natural  Resource 
and  Farming  Systems  Program,  since 
1983.  Based  on  the  above,  this  is  not  a 
formal  request  for  applications.  It  is 
estimated  that  approximately  $25,000 
will  be  available  in  Fiscal  Year  1986  per 
amendment.  It  is  anticipated  that  the 
cooperative  agreements  will  be  funded 
over  a  budget  period  of  12  months. 

Information  may  be  obtained  from:  Dr. 
Donald  Ferguson,  Natural  Resource  and 
Farming  Systems  Program.  Technical 
Assistance  Division,  Office  of 
International  Cooperation  and 
Development,  U.S.  Department  of 
Agriculture. 
Charle  A.  Rooney, 

Acting  Chief.  Mana^^enient Scr\ices  Branch. 
[FR  Doc.  85-30005  Filed  12-18-85:  8:45  am) 

BILLING  COOE  3410-OR-H  • 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-405) 

Antidumping  Duty  Order  Cellular 
Mobile  Telephones  and  Subassemblies 
From  Japan 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 


SUMMARY:  In  separate  investigations 
concerning  cellular  mobile  telephones 
and  subassemblies  from  Japan,  the 
United  States  Department  of  Commerce 
(the  Department)  and  the  United  States 
International  Trade  Commission  (the 
ITC)  have  determined  that  cellular 
mobile  telephones  and  subassemblies 
from  Japan  are  being  sold  at  less  than 
fair  value  and  that  sales  of  cellular 
mobile  telephones  and  subassemblies 
from  Japan  are  materially  injuring  a 
United  States  industry.  Therefore,  based 
on  these  findings,  all  unliquidated 
entries,  or  warehouse  withdrawals,  for 
consumption  of  cellular  mobile 
telephones  and  subassemblies  from 
Japan  on  or  after  June  11, 1985.  the  date 
on  which  the  Department  published  its 
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"Preliminary  Dfetermination"  notice  in 
the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  December  19,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Brinkmann,  Office  of 
Investigations,  International  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230:  telephone:  (202) 
377-3965. 

SUPPtEMENTARY  INFORMATION:  The 
products  covered  by  this  investigation 
are  cellular  mobile  telephones  (CMTs), 
CMT  transceivers,  CMT  control  units, 
and  certain  subassemblies  thereof, 
which  meet  the  tests  set  forth  below. 
CMTs  are  radiotelephone  equipment 
designed  to  operate  in  a  cellular  radio- 
telephone system,  i.e.,  a  system  that 
permits  mobile  telephones  to 
communicate  with  traditional  land-line 
telephones  via  a  base  station,  and  that 
permits  multiple  simultaneous  use  of 
particular  radio  frequencies  through  the 
division  of  the  system  into  independent 
cells,  each  of  which  has  its  own 
transcejving  base  station.  Each  CMT 
generally  consists  of  (1)  a  transceiver, 
i.e.,  a  box  of  electronic  subassemblies 
which  receives  and  transmits  calls:  and 
(2)  a  control  unit,  i.e.,  a  handset  and 
cradle  resembling  a  modern  telephone, 
which  permits  a  motor-vehicle  driver  or 
passenger  to  dial,  speak,  and  hear  a  call. 
They  are  designed  to  use  motor  vehicle 
power  sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources, 
are  included  in  this  investigation. 

Subassemblies  are  any  completed  or 
partially  completed  circuit  modules,  the 
value  of  which  is  equal  to  or  greater 
than  five  dollars,  and  which  are 
dedicated  exclusively  for  use  in  CMT 
transceivers  or  control  units.  The  term 
"dedicated  exclusively  for  use"  only 
encompasses  those  subassemblies  that 
are  specifically  designed  for  use  in 
CMTs,  and  could  not  be  used,  absent 
alteration,  in  a  non-CMT  device.  The 
Department  selected  the  five  dollar 
value  for  defining  the  scope  since  this  is 
a  value  that  it  has  determined  is 
equivalent  to  a  "major"  subassembly. 
The  Department  feels  that  a  dollar  cut- 
off point  is  a  more  workable  standard 
than  a  subjective  determination  such  as 
whether  a  circuit  module  is 


"substantially  complete."  Examples  of 
subassemblies  which  may  fall  within 
this  definition  are  circuit  modules 
containing  any  of  the  following  circuitry 
or  combinations  thereof:  audio 
processing,  signal  processing  (logic),  RF, 
IF,  synthesizer,  duplexer,  power  supply, 
power  amplification,  transmitter,  and 
exciter.  The  presumption  is  that  CMT 
subassemblies  are  covered  by  the  order 
unless  an  importer  can  prove  otherwise. 
An  importer  will  have  to  file  a 
declaration  with  the  Customs  Service  to 
the  effect  that  a  particular  CMT 
subassembly  is  not  dedicated 
exclusively  for  use  in  CMTs  or  that  the 
dollar  value  is  less  than  $5,  if  he  wishes 
it  to  be  excluded  from  the  order. 

The  following  merchandise  has  been 
Excluded  from  this  investigation:  pocket- 
size  self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 
switches,  and  mobile  telephones 
designed  from  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

As  noted  in  our  notice  of  the  final 
determination,  cellular  mobile 
telephones  and  subassemblies  arc  no 
longer  classified  under  item  numbers 
685.23,  685.24  and  685.29  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 
They  are  currently  classified  under 
TSUS  item  numbers  685.28  and  685.32. 

Id  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  June  11. 1985,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  CMTs  from  Japan 
were  being  sold  at  less  than  fair  value 
(50  Fed.  Reg.  24554).  On  October  31, 
1985,  the  Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (50 
Fed.  Reg.  45447). 

On  December  9, 1985,  in  accordance 
with  section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  Unites  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  te 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
order  exceeds  the  United  States  price 
for  all  entries  of  such  merchandise  from 
Japan,  with  the  exception  of  that 
produced  by  Toshiba  Corporation  who 
has  been  excluded  from  this 
investigation.  These  antidumpting  duties 


will  be  assessed  on  all  unliquidated 
entries  of  such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  11. 1985. 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (50  FR  45447). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margin  as  noted  below: 
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This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
CMTs  from  Japan,  pursuant  to  section 
736  of  the  Act  (19  U.S.C.  1673e)  and 
§  353.48  of  the  Commerce  Regulations 
(19  CFR  353.48).  We  have  deleted  from 
the  Commerce  Regulations,  Annex  I  of 
19  CFR  Part  353.  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect 

This  notice  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C 
1673e)  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Gilbert  B.  Kaplan. 

Deputy  A  ssistant  Secretary  for  Import 
A  dministralion. 
[PR  Doc.  85-30030  Filed  12-18-85;  8:45  amj 
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[A-351-410] 

Hydrogenated  Castor  OH  From  BraiN; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value 

AQENCY:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
hydrogenated  castor  oil  from  Brazil  is 
being  sold  in  the  United  States  at  less 
than  fair  value.  The  United  States 
International  Trade  Commission  (ITC) 
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will  determine  within  45  days  of 
publication  of  this  notice  whether  these 
imports  are  materially  injuring,  or 
threatening  material  injury  to  a  United 
States  industry. 

EFFECTIVE  DATE:  December  19,  1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Kane  or  Charles  E.  Wilson. 
Office  of  Investigations,  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230;  telephone:  (202) 
377-1766  or  (202)  377-5288. 
SUPPLEMENTARY  INFORMATION:  Based  on 
our  investigation  and  in  accordance 
with  section  735(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  we  have 
reached  a  final  determination  that 
hydrogenated  castor  oil  from  Brazil  is 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Act.  The  weighted-* 
average  margins  are  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  December  28, 1984,  we  received  a 
petition  from  Union  Camp  Corporation 
on  behalf  of  the  U.S.  industry  producing 
hydrogenated  castor  oil.  In  accordance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36).  the  petition  alleged  that 
hydrogenated  castor  oil  from  Brazil  is 
being,  or  is  likely  to  be,  sold  into  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act.  and  that  these  imports  are 
materially  injuring,  or  are  threatening 
material  injury  to.  a  U.S.  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  to  initiate  an  antidumping  duty 
investigation.  We  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  action  and  initiated  such  an 
investigation  on  January  17, 1985  (50  FR 
3372).  The  ITC  subsequently  found,  on 
February  11, 1985,  that  there  is  a 
reasonable  indication  that  imports  of 
hydrogenated  castor  oil  from  Brazil  are 
materially  injuring  a  U.S.  industry. 

On  March  1. 1985,  we  presented 
antidumping  duty  questionnaires  to 
Sanbra.  S.A.  (Sanbra)  and  Braswey,  S.A. 
(Braswey).  Responses  to  the 
questionnaires  were  received  on  April 
15. 1985.  Further  supplemental  responses 
were  received  on  May  22, 1985  and  June 
5.1985. 

On  March  13, 1985,  the  petitioner 
requested  that  the  Department  extend 
the  period  for  the  preliminary 
determination  until  210  days  after  the 
date  of  receipt  of  the  petition.  On  April 
1. 1985.  we  granted  the  request  (50  FR 
13644) 


On  August  1, 1985,  we  published  our 
preliminary  determination  of  sales  at 
less  than  fair  value  (50  FR  31214). 

On  August  6,  7.  and  15, 1985.  we 
verified  the  responses  of  Sanbra.  On 
August  8  and  9,  and  September  18, 1985, 
we  verified  the  responses  of  Braswey. 

Pursuant  to  requests  from  both 
respondents,  on  August  29, 1985,  we 
published  a  notice  of  postponement  of 
our  final  determinaion. 

On  October  25, 1985,  we  held  a  public 
hearing.  ■ 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  hydrogenated  castor  oil 
currently  provided  for  under  item 
number  178.2000  of  the  Traiff  Schedules 
'of  the  United  States.  Annotated.  We 
investigated  sales  of  this  product  by  the 
Brazil  producers,  Sanbra  and  Braswey, 
to  the  United  States  during  the  period  of 
investigation,  July  1. 1984,  through 
December  31, 1984.  Sales  by  these  firms 
accounted  for  approximately  75  percent 
of  the  product  sold  to  the  United  States 
during  the  period  of  investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provide  for  in  section  772  of  the 
Act,  for  Braswey  we  compared  United 
States  price  based  on  purchase  price,  as 
the  product  was  sold  to  unrslated 
purchasers  prior  to  important  into  the 
United  States.  For  Sanbra.  we  compared 
United  States  price  based  on  exporter's 
sales  price,  as  the  product  was  sold  to 
unrelated  purchasers  in  the  United 
States  after  importation.  For  Braswey 
we  calculated  the  purchase  price  based 
on  the  C.I.F.,  duty  paid,  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
brokerage,  foreign  inland  freight,  ocean 
freight  and  marine  insurance,  U.S. 
Customs  duty,  and  U.S.  brokerage.  For 
Sanbra  we  calculated  the  exporter's 
saies  price  on  the  C.I.F.,  duty  paid, 
packed  or  C.I.F.,  duty  paid,  packed, 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage, 
handling  and  port  charges,  ocean  freight 
and  marine  insurance.  U.S.  insurance, 
credit  expenses  and  other  selling 
expenses  incurred  in  the  United  States. 

Section  772(d)(1)(C)  of  the  Act 
requires  that  indirect  taxes  imposed 
upon  home  market  merchandise,  but 
which  have  not  been  collected  on 


exported  merchandise  by  reason  of  its 
exportation  to  the  United  States,  be 
added  to  the  United  States  price  to  the 
extent  that  such  taxes  are  added  to  or 
included  in  the  price  of  such  or  similar 
merchandise  when  sold  in  the  country  of 
exportation.  Such  a  tax.  the  "ICM" 
(internal  circulation  tax),  is  imposed  on 
home  market  sales,  but  the  rate  of  this 
tax  varies  with  the  destination  of  the  • 
merchandise  in  the  home  market. 
Therefore,  no  single  tax  rate  can  be 
applied  as  an  addition  to  United  States 
price.  For  our  preliminary  determination 
we  deducted  this  tax  as  well  as  the 
FINSOCIAL  and  IPI  taxes  from  the 
home  market  prices  in  which  they  are 
included.  We  have  continued  this 
methodology  for  our  final  calculations. 

Sanbra 

We  have  deleted  from  the  U.S.  sales 
listing  two  sales  which  were  found  to 
have  been  renegotiated  outside  the 
period  of  investigation  and  one  sale 
which  was  found  to  have  been  a  sale  of 
a  product  other  than  hydrogenated 
castor  oil. 

In  the  belief  that  U.S.  inland  insurance 
applied  only  to  merchandise  being 
transported  to  customer  destination  in 
the  United  States,  no  insurance  charge 
was  deducted  from  sales  out  of 
warehouse  for  our  preliminary 
determination.  However,  at  verification 
a  review  of  that  insurance  polidpr 
showed  all  merchandise  to  be  covered 
from  time  of  its  arrival  in  the  United 
States  until  it  reached  the  unrelated 
purchaser.  Thus,  an  insurance  charge 
was  deducted  from  all  sales  of  the 
merchandise.  Also,  a  computational 
error  in  the  calculation  of  ocean  freight 
charges  was  corrected  which  increased 
that  charge  slightly. 

Braswey 

At  verification  a  charge  for  foreign 
brokerage,  not  previously  reported,  was 
found  to  apply  to  U.S.  sales.  This  has 
been  included  in  our  final  calculations. 

Calculations  errors  in  U.S.  brokerage, 
ocean  freight  and  marine  insurance 
were  adjusted  at  verification  to  refiect 
correct  amounts. 

Sales  commissions  applied  to  two 
sales  were  found  not  to  apply  and  were 
deleted. 

The  cost  of  U.S.  packing  was 
recalculated  to  correct  an  averaging 
error. 

Foreign  Market  Value 

Sales  of  such  merchandise  in  the 
home  market  were  used  to  represent 
foreign  market  value,  as  provided  for  in 
section  773(a)  of  the  Act.  Calculations  of 
foreign  market  value  for  Sanbra  were 
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based  on  the  ex-factory  or  delivered, 
packed  prices  to  unrelated  purchasers  in 
the  home  market.  Deductions  were 
made,  where  appropriate,  for  inland 
freight  and  selling  commissions.  We  also 
made  deductions  ft>r  credit  expenses. 
We  deducted  home  market  indirect 
selling  expenses  to  offset  U.S.  indirect 
selling  expenses.  We  also  adjusted  for 
differences  in  packing  costs.  The  dates 
of  sale  for  five  shipments  under  a  long- 
term  supply  contract  were  changed  to 
reflect  the  fact  that  the  prices  were 
renegotiated  after  the  original  contract 
date. 
Calculations  of  foreign  market  value 

I   for  Braswey  were  based  on  ex-factory 
or  delivered,  packed  prices  to  unrelated 
purchasers  in  the  home  market.  We 
made  deductions  for  inland  freight.  We 
also  adjusted  for  differences  in  credit 
terms.  For  some  home  market  sales  used 
for  comparison  to  U.S.  purchase  price, 
sales  commissions  were  paid  in  one 
market  and  not  the  other.  In  these  cases 
we  made  adjustments  for  the  differences 
between  commissions  in  the  applicable 
market  and  indirect  selling  expenses  in 
the  other  market  used  as  an  offset  to  the 
commissions,  in  accordance  with 
§  353.15(c)  of  the  regulations.  We 
adjusted  for  differences  in  packing 
costs.  On  certain  sales,  transportation 
charges  were  found  to  reflect  the  pre- 
sale  movement  of  merchandise  from  the 
factory  to  the  company  warehouse. 

I  These  expenses,  as  well  as  interest  on 
warehousing  inventory,  were  added  to 
indirect  selling  expenses  and  were 
allowed,  where  appropriate,  up  to  the 
amount  of  the  U.S.  sales  commissions, 
which  were  the  lesser  of  the  two. 

Claims  of  technical  services  expenses 
could  not  be  verified  and  were  not 
allowed. 

Comparisons  were  made  between 
sales  occurring  thirty  days  on  either  side 
of  the  date  of  U.S.  sale.  We  disregarded 
sales  of  quantities  of  two  thousand 
kilograms  or  less  because  they  were  not 
comparable  to  the  usual  commercial 
quantities  sold  in  the  U.S.  market. 

.       In  calculating  foreign  market  value, 

'  we  made  currency  conversions  from 
Brazilian  cruzeiros  to  United  States 
dollars  in  accordance  with  S  353.56(a)  of 
the  regulations,  using  the  certified  daily 
exchange  rates  for  comparisons 
involving  purchase  price.  For 
comparisons  involving  exporter's  sales 
price,  we  used  the  ofHcial  exchange  rate 
as  certified  by  the  Federal  Reserve  for 
the  date  of  purchase  since  the  use  of 
that  exchange  rate  is  consistent  with 
section  615  of  the  Tariff  and  Trade  Act 
of  1984  (1984  Act).  Therefore,  for 
exporter's  sales  price  sales  we  chose  not 
to  follow  S  353.56(a]  of  the  regulations 
which  predates  the  1984  Act. 


Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  the  information 
used  in  making  this  determination.  We 
were  granted  access  to  the  books  and 
records  of  the  companies  involved.  We 
used  standard  verification  procedures, 
including  examination  of  accounting 
records,  financial  statements  and 
selected  documents  contaioing  relevant 
information. 

Petitioner's  Comments 

Comment  1 

The  petitioner  claims  that  the 
Department  has  understated  Sanbra's 
U.S.  credit  expenses  by  applying  a  short 
term  interest  rate  lower  than  that 
reported  in  Santra's  response. 

DOC  Position 

The  rate  used  by  the  Department  in  its 
final  calculations  was  the  average  short 
term  interest  rate  experienced  by  the 
company  during  the  period  of 
investigation,  as  verified  from  source 
documents. 

Comment  2 

Petitioner  contends  that  use  of  the 
average  warehousing  period  calculated 
by  Sanbra  results  in  an  understatement 
of  their  U.S.  warehousing  expenses. 

DOC  Position 

While  individual  containers  of  the 
product  could  not  be  traced  into  and  oat 
of  the  warehouse,  quantities  and  periods 
of  shipments  from  the  warehouses 
reviewed  at  verification  were  consistent 
with  the  claimed  average  storage  period. 
Therefore,  we  have  used  the  reported 
average  storage  period  in  oar 
calculation  of  this  expense. 

Comment  3 

Petitioner  claims  that  quantities 
shipped  under  long-term  sui}ply 
contracts,  but  listed  as  individuals  sales, 
should  be  combined  in  the  listing  as  one 
sale  and  that  sale  should  be  disregarded 
as  not  being  in  the  ordinary  course  of 
trade  by  virtue  of  its  high  quantity 
volume. 

DOC  Position 

The  Department  agrees  that  such 
individual  shipments  are  in  their  totality 
one  sale,  but  considers  the  volume  of 
such  a  sale  under  a  long  term  supply 
contract  to  be  in  the  ordinary  course  of 
trade  in  this  industry  based  on  the  sales 
practices  of  the  companies  investigated. 

Comment  4 

Petitioner  contents  that  Braswey's 
claim  for  a  circumstance  of  sale 
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adjustment  for  technical  ser\°ices 
expenses  is  unfounded. 

DOC  Position 

The  Department  agrees.  At  the  time  of 
verification  neither  the  nature  of  these 
expenses  nor  their  relationship  to  the 
sales  under  investigation  could  be 
established.  This  adjustment  has  not 
been  allowed. 

Comment  5 

Petitioner  claims  that  Braswey's  U.S. 
credit  expenses  were  improperly 
calculated  in  that  an  expense  should  be 
imputed  for  financial  services  provided 
free  of  charge  by  a  middleman  in  the 
United  States. 

DOC  Position 

The  Department  disagrees.  The 
middleman's  function  proves  mutually 
beneficial  to  both  parties  with  no 
financial  costs  accruing  to  Braswey.  Nor 
would  the  absence  of  this  service  result 
in  further  credit  expenses  to  Braswey 
regarding  these  sales. 

Comment  6 

Petitioner  contends  that  a  document 
submitted  by  Sanbra  indicates  a  lower 
ICM  tax  rate  than  that  claimed  in  its 
response,  and  should  be  investigated. 

DOC  Position 

The  Department  verified  the  iCM  tax 
rates  claimed,  and  further  reviewed  tiie 
document  cited  by  the  petitioner  without 
finding  any  indication  of  iiregularities. 

Comment  7 

Petitioner  contents  that  the 
Department  should  reject  Sanbra's 
contentions  that  a  sale  in  the  home 
market  which  is  destined  for  shipment 
to  a  third  country  should  not  be 
considered  as  a  home  market  sale. 

DOC  Position 

The  Department  agrees.  While  it  was 
established  at  verification  that  the 
merchandise  was  shipped  by  Sanbra's 
customer  to  a  third  country,  there  was 
insufficient  indicabon  that  Sanbra  was 
aware  of  the  ultimate  destination  of  the 
merchandise  at  the  time  of  sale. 

Comment  8 

Petitioner  claims  that  revisions  to 
Braswey's  U.S.  brokerage  charges 
should  be  based  on  the  weigbed-avovge 
brokerage  charge  calculated  at  the  time 
of  verification. 

DOC  Position 

The  Department  agrees,  and  has 
deducted  that  weighted-average 
brokerage  charge  calculated  at 
verification. 
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Comment  9 

Petitioner  contends  that  Braswey's 
claims  for  corrections  to  "U.S.  Customs 
charges"  are  not  substantiated  by  the 
verification. 

DOC  Position 

No  corrections  were  made  to  U.S. 
Customs  duty  at  verification.  Changes 
made  to  Customs  brokerage  charges  are 
discussed  in  petitioner's  comment 
number  8. 

Comment  10 

Petitioner  contends  that  foreign 
brokerage  charges  discovered  at 
verification  should  be  deducted  from 
Braswey's  U.S.  prices. 

DOC  Position 

The  Department  agrees,  and  has 
deducted  this  amount  from  Braswey's 
U.S.  prices. 

Comment  11 

Petitioner  contends  that  additional 
costs  of  Braswey's  U.S.  export  packing 
do  not  include  the  costs  of  labor 
associated  with  that  packing. 

DOC  Position 

While  not  specifically  addressed  in 
the  example  cited  in  its  report  of 
verification,  the  Department  did  verify 
that  the  costs  of  both  labor  and 
materials  were  included  in  packing 
costs.  The  total  average  cost  of  export 
packing  was  found  to  be  understated, 
and  the  corrected  packing  cost  was  used 
in  the  final  calculations. 

Comment  12 

Petitioner  contends  that  Braswey's 
U.S.  credit  expenses  should  be  adjusted 
to  reflect  expenses  engendered  by  the 
date  of  customer  payment  and  the  cost 
of  purchasing  foreign  exchange 
contracts. 

DOC  Position 

The  total  financing  expenses  per 
individual  sale  were  calculated. 
Braswey  stated  that  no  additional 
charges  accrued  for  foreign  exchange 
contracts  beyond  the  interest  charge 
reflected  in  them,  and  a  review  of 
financial  documentation  revealed  no 
such  extra  charges. 

Comment  13 

Petitioner  contends  that  the 
Department  must  disregard  an 
adjustment  for  the  ICM  tax  because  the 
amount  of  tax  paid  was  not  verified. 

DOC  Position 

The  Department  disagrees.  While 
proof  of  payments  of  this  tax  per 
individual  sale  could  not  be  obtained 


because  of  the  government's  debit/ 
credit  accrual  system  of  accounting,  the 
amounts  credited  to  the  government  on 
the  sales  were  verified. 

Comment  14 

Petitioner  contends  that  Braswey's  IPI 
export  credit  premium  should  not  be 
considered  in  the  Department's 
calculation  because  receipt  of  the  export 
credit  premium  was  not  verified,  the 
export  credit  premium  is  not  an 
uncollected  or  rebated  tax.  and  the 
export  credit  premium  is  in  part  negated 
by  an  offsetting  tax  which  the 
respondent  did  not  report. 

DOC  Position 

The  Department  agrees  that  the 
export  credit  premium  is  not  a  rebate  of 
taxes  which  are  added  to  or  included  in 
the  price  of  the  merchandise  when  sold 
in  the  home  market.  Therefore,  it  would 
not  be  appropriate  to  add  the  export 
credit  premium  to  United  States  price. 

Respondents'  Comments 

Comment  1 

Braswey  contends  that  adjustments 
made  to  U.S.  Customs  brokerage  and 
marine  insurance  costs  at  the  time  of 
verfication  should  be  incorporated  in  the 
Department's  final  calculations. 

DOC  Position 

The  Department  agrees  and  has 
incorporated  all  verified  costs  in  its  final 
calculations,  as  outlined  in  the  "U.S. 
Price"  and  "Foreign  Market  Value" 
sections  of  this  notice. 

Comment  2  \ 

Braswey  contends  that  the 
Department  should  compare  sales  of 
comparable  quantities  or,  alternatively, 
expand  the  period  of  investigation  to 
capture  more  home  market  sales  in  large 
quantities.  ' 

DOC  Position 

The  Department  agrees  and  has 
compared  only  sales  in  the  most 
comparable  quantities  by  disregarding 
home  market  sales  in  quantities  of  two 
thousand  kilograms  or  less. 

Comment  3 

Braswey  contends  that  an  adjustment 
should  be  made  in  the  Department's 
final  calculations  to  reflect  the  receipt  of 
IPI  export  credit  premiums. 

DOC  Position 

The  Department  disagrees.  See 
response  to  petitioner's  comment  14. 

Comment  4 

Sanbra  contends  that  the  Department 
made  computational  errors  in  computing 


the  net  cruzeiro  per  pound  price  to  two 
home  market  sales  in  its  preliminary 
calculations. 

DOC  Position 

The  Department  agrees  and  has 
corrected  these  errors  for  the  final 
calculations. 

Comment  5 

Sanbra  contends  that  corrections  to 
their  submitted  data  made  by 
Department  personnel  at  the  time  of 
verification  should  be  incorporated  in 
the  Department's  final  calculations. 

DOC  Position 

The  Department  agrees  and  has  used 
this  verified  data  in  its  final 
calculations,  as  outlined  in  the  "U.S. 
Price"  and  "Foreign  Market  Value" 
sections  of  this  notice. 

Comment  6 

Sanbra  contends  that  a  sale  made  to  a 
customer  for  purposes  of  filling  an  order 
for  export  to  a  third  country  should  not 
be  considered  as  a  home  market  sale 
because  the  ultimate  destination  of  the 
merchandise  was  known  at  the  time  of 
the  sale.  Alternatively,  they  contend 
that  the  sale  should  be  disregarded,  as  it 
is  the  only  sale  to  a  hydrogenator  of 
castor  oil  who  competes  with  Sanbra 
and,  therefore,  out  of  the  ordinary 
course  of  trade. 

DOC  Position 

The  Department  disagrees.  Sanbra 
has  failed  to  establish  it  knew  the 
destination  of  the  merchandise  at  the 
time  of  sale.  (See  petitioner's  comment 
7)  The  Department,  further,  considers 
the  hydrogenator  to  be  at  the  same  level 
of  trade  as  end-users  in  the  home 
market  and  wholesalers  in  the  U.S. 
market  and  not  to  be  outside  the 
ordinary  course  of  trade. 

Comment  7 

Sanbra  contends  that  shipments  under 
a  long-term  supply  contract  whose 
prices  were  subject  to  renegotiation  at 
the  time  of  shipment  should  be 
considered  as  sales  made  at  the  time  of 
shipment  rather  than  the  date  of  original 
contract. 

DOC  Position 

The  Department  agrees  and  has 
considered  the  dates  of  these  shipments 
as  the  dates  of  sale. 

Comment  8 

Sanbra  contends  that  certain  low 
volume  sales  should  be  excluded  from 
the  Department's  calculations  because 
they  were  not  in  the  usual  commercial 
quantities,  nor  at  the  nearest 
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commercial  level  of  trade  comparable  to 
U.S.  sales. 

DOC  Position 

The  Department  has  compared  sales 
of  comparable  quantities  in  the  two 
markets.  See  respondent's  comment  2. 

Comment  9 

Sanbra  contends  that,  because  of  the 
extent  of  inflation  in  the  home  market, 
the  Department  should  convert  home 
market  prices  .to  U.S.  dollars  as  of  the 
date  of  shipment  of  the  home  market 
merchandise  rather  than  at  the  date  of 
the  U.S.  sale. 

DOC  Position 

The  Department  disagrees.  In  keeping 
with  established  practice  and  section 
353.56  of  its  regulations  the  Department 
has  converted  home  market  prices  to 
U.S.  dollars  as  of  the  date  of  the  U.S. 
sales  to  which  they  are  being  compared. 

Suspension  of  Liquidation 

We  made  fair  value  comparisons  on 
all  reported  hydrogenated  castor  oil  sold 
in  the  United  States  by  the  two  Brazilian 
companies  during  the  investigative 
period.  With  regard  to  Braswey  we 
found  its  weighted-average  margin  to  be 
2.38  percent.  The  weighted- average 
margin  for  Sanbra  is  .75  percent. 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of 
hydrogenated  castor  oil  from  Brazil, 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
i  the  Federal  Register.  The  United  States 
Customs  Service  will  require  the  posting 
of  a  cash  deposit,  bond,  or  other  security 
in  amounts  based  on  the  followi:ig 
weighted-average  margins. 


Company 


Braswfey 

Sanbra 

Another*.. 


Woighted- 

Average 

Margin 

(Percent) 


238 
0.75 
1.S1 


ITC  Notification 

We  are  notifying  the  ITC  and  making 
available  to  it  all  nonprivileged  and 
nonconfidential  information  relating  to 
this  determination.  We  will  allow  the 
ITC  access  to  all  privileged  and 
confidential  information  in  our  files, 
provided  it  confirms  that  is  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration.  If 


the  ITC  determines  that  material  injury, 
or  threat  of  material  injury,  does  not 
exist,  this  proceeding  will  be  terminated 
and  all  securities  posted  as  a  result  of 
the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist 
we  will  issue  an  antidumping  duty  order 
directing  Customs  officers  to  assess  an 
antidumping  duty  on  hydrogenated 
castor  oil  from  Brazil  entered,  or 
withdrawn  horn  warehouse,  for 
consumption  after  the  suspensian  of 
liquidation,  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price. 

This  determination  is  being  published 
pursuant  to  the  Act  (19  U.S.C.  1673d(d)). 
Thflodora  W.  Wu, 

Acting  Assistant  Secretary  for  Trade 
Administration. 
December  13, 1985. 

(FR  Doc.  85-30069  Filed  12-18-75;  8:45  am) 
BilXNM  CODE  3510-OS-M 


(A-351-409] 

12-Hydroxystearlc  Acid  From  Brazil; 
Final  Determlnatlort  of  Sales  at  Not 
LeM  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
ACnON:  Notice. 

summary:  We  have  determined  that  12- 
hydroxystearic  acid  from  Brazil  is  not. 
nor  is  lUcely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  have 
noticed  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
EFFECTIVE  DATE;  December  19, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Kane  or  Charles  E.  Wilson, 
Office  of  Investigations,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1766  or  (202)  377-5288. 

SUPPI^MENTARY  INFORMATION: 

Final  Determination 

Based  on  our  investigation  and  in 
arxordance  with  section  735(a)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
we  have  reached  a  Hnal  determination 
that  12-hydroxy8tearic  acid  from  Brazil 
is  not  being  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act.  We  made  fair 
value  comparisons  on  approximately  75 
percent  of  all  sales  of  12-hydroxystearic 
acid  from  Brazil  to  the  United  States 
during  the  period  of  investigation.  We 
have  found  that  the  margins  for  all 
companies  investigated  are  zero. 


Case  History 

On  December  28. 1984,  we  received  a 
petition  from  Union  Camp  Corporation 
on  behalf  of  the  U.S.  industry  producing 
12-hydroxystearic  acid.  In  accordance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  12- 
hydroxyslearic  acid  from  Brazil  is  being, 
or  is  likely  to  be,  sold  into  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act.  and 
that  these  imports  are  materially 
injuring,  or  are  threatening  material 
injury  to,  a  U.S.  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  to  initiate  an  antidumping  duty 
investigation.  We  notified  the  U.S. 
International  Trade  Commission  (FTC) 
of  our  action  and  initiated  such  an 
investigation  on  January  17. 1985  (50  FR 
3372).  The  ITC  subsequently  found  on 
February  11, 1985,  that  there  is  a 
reasonable  indication  th  •  imports  of  12- 
hydroxystearic  acid  from  Brazil  are 
materially  injuring  a  U.S.  industry. 

On  March  1, 1985,  we  presented 
antidumping  duty  questiormaires  to 
Sanbra.  S.A.  (Sanbra)  and  Braswey,  S.A. 
(Braswey).  Responses  to  the 
questionnaires  were  received  on  April 
15, 1985.  Further  supplemental  responses 
were  received  on  May  22, 1985  and  June 
5,1985. 

On  March  13. 1985.  the  petitioner 
requested  that  the  Department  extend 
the  period  for  the  preliminary 
determination  until  210  days  after  the 
date  of  receipt  of  the  petition  On  April 
1, 1985,  we  granted  the  request  (50  FR 
13644). 

On  August  1. 1985.  we  published  our 
preliminary  determination  of  sales  at 
less  than  fair  value  (50  FR  31214). 

On  August  6.  7.  and  15, 1985,  we 
verified  the  responses  of  Sanbra.  On 
August  8  and  9.  and  September  18, 1985. 
we  verified  the  responses  of  Braswey. 

Pursuant  to  requests  from  both 
respondents,  on  August  29, 1985,  we 
published  a  notice  of  postponement  of 
our  final  determination. 

On  October  25, 1985,  we  held  a  public 
hearing. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  12-hydroxystearic  acid 
currently  provided  for  under  item 
numbers  490.2650  and  490.2670  of  the 
Tariff  Schedules  of  the  United  States, 
Annotated.  We  investigated  sales  of  this 
product  by  the  Brazilian  producers. 
Sanbra  and  Braswey,  to  the  United 
States  during  the  period  of  investigation, 
July  1, 1984,  through  December  31, 1984. 
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Sales  by  these  firms  accounted  for 
approximately  75  percent  of  the  product 
sold  to  the  United  States  during  the 
period  of  investigation. 

Fair  Value  Comparison 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  for  in  section  772  of  the 
Act,  for  Braswey  we  compared  United 
States  price  based  on  purchase  price,  as 
the  product  was  sold  to  unrelated 
purchasers  prior  to  importation  into  the 
United  States.  For  Sanbra.  we  compared 
United  States  price  based  on  exporter's 
sales  price,  as  the  product  was  sold  to 
unrelated  purchasers  in  the  United 
States  after  importation.  For  Braswey 
we  calculated  the  purchase  price  based 
on  the  CLF..  duty  paid,  packed  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
brokerage,  foreign  inland  freight,  ocean 
freight  and  marine  insurance.  U.S. 
Customs  duty,  and  U.S.  brokerage.  For 
Sanbra  we  calculated  the  exporter's 
sales  price  on  the  CLF..  duty  paid, 
packed  or  CJ.F..  duty  paid,  packed, 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage, 
handling  and  port  charges,  ocean  freight 
and  marine  insurance,  U.S.  customs 
duty.  U.S.  insurance,  credit  expenses 
and  other  selling  expenses  incurred  in 
the  United  States. 

Section  772(d)(1)(C)  of  the  Act 
requires  that  indirect  taxes  imposed 
upon  home  market  merchandise,  but 
which  have  not  been  collected  on 
exported  merchandise  by  reason  of  its 
exportation  to  the  United  States,  be 
added  to  the  United  States  price  to  the 
extent  that  such  taxes  are  added  to  or 
included  in  the  price  of  such  or  similar 
merchandise  when  sold  in  the  country  of 
exportation.  Such  a  tax,  the  "ICM" 
(internal  circulation  tax),  is  imposed  on 
home  market  sales,  but  the  rate  of  this 
tax  varies  with  the  destination  of  the 
merchandise  in  the  home  market. 
Therefore,  no  single  tax  rate  can  be 
applied  as  an  addition  to  United  States 
price.  For  our  preliminary  determination 
we  deducted  this  tax.  as  well  as  the 
nNSOCIAL  and  IPI  taxes,  from  the 
home  market  prices  in  which  they  are 
included.  We  have  continued  this 
methodology  for  our  final  calculations. 

Sanbra 

We  have  deleted  from  ilie  U.S.  sales 
listing  two  sales  which  were  found  to 


have  been  renegotiated  outside  the 
period  of  investigation  and  one  sale 
which  was  found  to  have  been 
subsequently  cancelled.  One  sale 
erroneously  classified  as  hydrogenated 
castor  oil  was  found  to  be  a  sale  of  12- 
hydroxystearic  acid  and  was  added  to 
the  U.S.  sales  Usting. 

In  the  behef  that  U.S.  inland  insurance 
applied  only  to  merchandise  being 
transported  to  customer  destination  in 
thp  United  States,  no  insurance  charge 
was  deducted  from  sales  out  of 
warehouse  for  our  preliminary 
determination.  However,  at  verification 
a  review  of  that  insurance  policy 
showed  all  merchandise  to  be  covered 
from  the  time  of  its  arrival  in  the  United 
States  until  it  reached  the  unrelated 
purchaser.  Thus,  an  insurance  charge 
was  deducted  from  all  sales  of  the 
merchandise.  Also,  a  computational 
error  in  the  calculation  of  ocean  freight 
charges  was  corrected  which  increased 
that  charge  slightly. 

Braswey  j 

At  verification  a  charge  for  foreign 
brokerage,  not  previously  reported,  was 
found  to  apply  to  U.S.  sales.  TTiis  has 
been  included  in  our  final  calculations. 

Calculation  errors  in  U.S.  brokerage, 
ocean  freight  and  marine  insurance 
were  adjusted  at  verification  to  reflect 
correct  amounts. 

The  cost  of  U.S.  packing  was 
recalculated  to  correct  an  averaging 
error. 

Foreign  Maricet  Value 

Sales  of  such  merc^ndise  in  the 
home  market  were  used  to  represent 
foreign  market  value,  as  provided  for  in 
section  773(a)  of  the  Act.  Calculations  of 
foreign  market  value  for  Sanbra  were 
based  on  the  ex-factory  or  delivered, 
packed  prices  to  uru-elated  purchasers  in 
the  home  market.  Deductions  were 
made,  where  appropriate,  for  inland 
freight  and  selling  commissions.  We  also 
made  deductions  for  credit  expenses. 
We  deducted  home  market  indirect 
selling  expenses  to  offset  U.S.  indirect 
selling  expenses.  We  also  adjusted  for 
differences  in  packing  costs.  One  inland 
freight  expense  was  found  to  be  in  error 
and  was  corrected. 

Calculations  of  foreign  market  value 
for  Braswey  were  based  on  ex-factory 
or  delivered,  packed  prices  to  unrelated 
purchasers  in  the  home  market.  We 
made  deductions  for  inland  freight.  We 
also  adjusted  for  differences  in  credit 
terms.  For  some  home  market  sales  used 
for  comparison  to  US.  purchase  price, 
sales  commissions  were  paid  in  one 
market  and  not  the  other.  In  these  cases 
we  made  adjustments  for  the  differences 
between  commissions  in  the  applicable 


market  and  indirect  selling  expenses  in 
the  other  market  used  as  an  offset  to  the 
commissions,  in  accordance  with 
§  353.15(c)  of  the  regulations.  We 
adjusted  for  differences  in  packing 
costs.  On  certain  sales,  transportation 
charges  were  found  to  reflect  the  pre- 
sale  movement  of  m'erchandise  from  the 
factory  to  the  company  warehouse. 
These  expenses,  as  well  as  interest  on 
warehousing  inventory,  were  added  to 
indirect  selling  expenses  and  were 
allowed,  where  appropriate,  up  to  the 
amount  of  the  U.S.  sales  commissions, 
which  were  the  lesser  of  the  two. 

Claims  of  technical  services  expenses 
could  not  be  verified  and  were  not 
allowed. 

Comparisons  were  made  between 
sales  occurring  thirty  days  on  either  side 
of  the  date  of  U.S.  sale.  We  disregarded 
sales  of  quantities  of  2,000  kilograms  or 
less  because  they  were  not  comparable 
to  the  usual  commercial  quantities  sold 
in  the  U.S.  market. 

In  calculating  foreign  market  value, 
we  made  currency  conversions  from 
Brazilian  cruzeiros  to  United  States 
dollars  in  accordance  with  §  353.56(a)  of 
the  regulations,  using  the  certified  daily 
exchange  rates  for  comparisons 
involving  purchase  price.  For 
comparisons  involving  exporter's  sales 
price,  we  used  the  official  exchange  rate 
as  certified  by  the  Federal  Reserve  for 
the  date  of  purchase  since  the  use  of 
that  exchange  rate  is  consistent  with 
section  615  of  the  Tariff  and  Trade  Act 
of  1984  (1984  Act).  Therefore,  for 
exporter's  sales  price  sales  we  chose  not 
to  follow  §  353.56(a]  of  the  regulations 
which  predates  the  1984  Act. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  the  information 
used  in  making  this  determination.  We 
were  granted  access  to  the  books  and 
records  of  the  companies  invrlved.  We 
used  standard  verification  procedures, 
including  examination  of  accounting 
records,  financial  statements  and 
selected  documents  containing  relevant 
information. 

Petitioner's  Comments 

Comment  1:  The  petitioner  claims  that 
the  Department  has  understated 
Sanbra's  U.S.  credit  expenses  by 
applying  a  short  terra  interest  rate  lower 
than  that  reported  in  Sanbra's  response. 

DOC  Position:  The  rate  used  by  the 
Department  in  its  final  calculations  was 
the  average  short  term  interest  rate 
experienced  by  the  company  during  the 
period  of  investigation,  as  verified  from 
source  documents. 
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Comment  2:  Petitioner  contends  that 
use  of  the  average  warehousing  period 
calculated  by  Sanbra  results  in  an 
understatement  of  their  U.S. 
warehousing  expenses. 

DOC  Position:  While  individual 
containers  of  the  product  could  not  be 
traced  into  an  out  of  the  warehouse, 
quantities  and  periods  of  shipments 
from  the  warehouses  reviewed  at 
verification  were  consistent  with  the 
claimed  average  storage  period. 
Therefore,  we  have  used  the  reported 
average  storage  period  in  our 
calculation  of  this  expense. 

Comment  3:  Petitioner  claims  that 
quantities  shipped  under  long-term 
supply  contracts,  but  listed  as  individual 
sales,  should  be  combined  in  the  listing 
as  one  sale  and  that  sale  should  be 
disregarded  as  not  being  in  the  ordinary 
course  of  trade  by  virtue  of  its  high 
quantity  volume. 

DOC  Position:  The  Department  agrees 
that  such  individual  shipments  are  in 
their  totality  one  sale,  but  considers  the 
volume  of  such  a  sale  under  a  long  term 
supply  contract  to  be  in  the  ordinary 
course  of  trade  in  this  industry  based  on 
the  sale  practices  of  the  companies 
investigated. 

Comment  4:  Petitioner  contends  that 
Braswey's  claim  for  a  circumstance  of 
sale  adjustment  for  technical  services 
expenses  is  unfounded. 

DOC  Position:  The  Department 
agrees.  At  the  time  of  verification 
neither  the  nature  of  these  expenses  nor 
their  relationship  to  the  sales  under 
investigation  could  be  established.  This 
adjustment  has  not  been  allowed. 

Comment  5:  Petitioner  claims  that 
Braswey's  U.S.  credit  expenses  were 
improperly  calculated  in  that  an 
expense  should  be  imputed  for  Hnancial 
services  provided  free  of  charge  by  a 
middleman  in  the  United  States. 

DOC  Position:  The  Department 
disagrees.  The  middleman's  function 
proves  mutually  beneficial  to  both 
parties  with  no  Hnancial  costs  accruing 
to  Braswey.  Nor  would  the  absence  of 
this  service  result  in  further  credit 
expenses  to  Braswey  regarding  these 
sales 

Comment  6:  Petitioner  contends  that  a 
document  submitted  by  Sanbra 
indicates  a  lower  ICM  tax  rate  than  that 
claimed  in  its  response,  and  should  be 
investigated. 

DOC  Position:  The  Department 
verified  the  ICM  tax  rates  claimed,  and 
further  reviewed  the  document  cited  by 
the  petitioner  without  finding  any 
indication  of  irregularities. 

Comment  7:  Petitioner  claims  that 
revisions  to  Braswey's  U.S.  brokerage 
charges  should  be  based  on  the 


weighted-average  brokerage  charge 
calculated  at  the  time  of  veriHcation. 

DOC  Position:  The  Department 
agrees,  and  has  deducted  that  weight- 
average  brokerage  charge  calculated  at 
verification. 

Comment  8:  Petitioner  contends  that 
Braswey's  claims  for  corrections  to 
"U.S.  customs  charges"  are  not 
substantiated  by  the  verification. 

DOC  Position:  No  corrections  were 
made  to  U.S.  customs  duty  at 
verification.  Changes  made  to  customs 
brokerage  charges  are  discussed  in 
petitioner's  comment  number  8. 

Comment  9:  Petitioner  contends  that 
foreign  brokerage  charges  discovered  at 
verification  should  be  deducted  from 
Braswey's  U.S.  prices. 

DOC  Position:  T\\e  Department 
agrees,  and  has  deducted  this  amount 
from  Braswey's  U.S.  prices. 

Comment  10:  Petitioner  contends  that 
additional  costs  of  Braswey's  U.S. 
export  packing  do  not  include  the  costs 
of  labor  associated  with  that  packing. 

DOC  position:  While  not  specifically 
addressed  in  the  example  cited  in  its 
report  of  verification,  the  Department 
did  verify  that  the  costs  of  both  labor 
and  materials  were  included  in  packing 
costs.  The  total  average  cost  of  export 
packing  was  found  to  be  understated, 
and  the  corrected  packing  cost  was  used 
in  the  final  calculations. 

Comment  11:  Petitioner  contends  that 
Braswey's  U.S.  credit  expenses  should 
be  adjusted  to  reflect  expenses 
engendered  by  the  date  of  customer 
payment  and  the  cost  of  purchasing 
foreign  exchange  contracts. 

DOC  Position:  The  total  financing 
expenses  per  individual  sale  were 
calculated.  Braswey  stated  that  no 
additional  charges  accrued  for  foreign 
exchange  contracts  beyond  the  interest 
charge  reflected  in  them,  and  a  review 
of  financial  documentation  revealed  no 
such  extra  charges. 

Comment  12:  Petitioner  contends  that 
the  Department  must  disregard  an 
adjustment  for  the  ICM  tax  because  the 
amount  of  tax  paid  was  not  verified. 

DOC  Position:  The  Department 
disagrees.  While  proof  of  payments  of 
this  tax  per  individual  sale  could  not  be 
obtained  because  of  the  government's 
debit/credit  accrual  system  of 
accounting,  the  amounts  credited  to  the 
government  on  the  sales  were  verified. 

Comment  13:  Petitioner  contends  that 
Braswey's  IPI  export  credit  premium 
should  not  be  considered  in  the 
Department's  calculation  because 
receipt  of  the  export  credit  premium  is 
not  an  uncollected  or  rebated  tax,  and 
the  export  credit  premium  is  in  part 
negated  by  an  offsetting  tax  which  the 
respondent  did  not  report. 


DOC  Position:  The  Department  agrees 
that  the  export  credit  premium  is  not  a 
rebate  of  taxes  which  are  added  to  or 
included  in  the  price  of  the  merchandise 
when  sold  in  the  home  market 
Therefore,  it  would  not  be  appropriate 
to  add  the  export  credit  premium  to 
United  States  price. 

Respondent's  Comments 

Comment  1:  Braswey  contends  that 
adjustments  made  to  U.S.  Customs 
brokerage  and  marine  insurance  costs  at 
the  time  of  verification  should  be 
incorporated  in  the  Department's  f.nal 
calculations. 

DOC  Position:  The  Department  agrees 
and  has  incorporated  all  verified  costs 
in  its  final  calculations,  as  outlined  in 
the  "U.S.  Price"  and    Foreign  Market 
Value"  sections  of  this  notice. 

Comment  Z-  Braswey  contends  that 
the  Department  should  compare  sales  of 
comparable  quantities  or,  alternatively, 
expand  the  period  of  investigation  to 
capture  more  home  market  sales  in  large 
quantities. 

DOC  Position:  The  Department  agrees 
and  has  compared  only  sales  in  the  most 
comparable  quantities  by  disregarding 
home  market  sales  in  quantities  of  two 
thousand  kilograms  or  less. 

Comment  3:  Braswey  contends  that  an 
adjustment  should  be  made  in  the 
Department's  final  calculations  to  reflect 
the  receipt  of  IPI  export  credit 
premiums. 

DOC  Position:  The  Department 
disagrees.  See  response  to  petitioner's 
comment  14. 

Comment  4:  Sanbra  contends  that  the 
Department  made  computational  errors 
in  computing  the  next  cruzeiro  per 
pounds  price  of  two  home  market  sales 
in  its  preliminary  calculations. 

DOC  Position:  The  Department  agrees 
and  has  corrected  these  errors  for  the 
final  calculations. 

Comment  5:  Sanbra  contends  that 
corrections  to  their  submitted  data  made 
by  Department  personnel  at  the  time  of 
verification  should  be  incorporated  in 
the  Department's  final  calculations. 

DOC  Position:  The  Department  agrees 
and  has  used  these  verified  data  in  its 
final  calculations,  as  outlined  in  the 
"U.S.  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Comment  6:  Sanbra  contends  that 
certain  low  volume  sales  should  be 
excluded  form  the  Department's 
calculations  because  they  were  not  in 
the  usual  commercial  quantities,  nor  at 
the  nearest  commercial  level  of  trade 
comparable  to  U.S.  sales. 

DOC  Position:  The  Department  has 
compared  sales  of  comparable 
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quantities  in  the  two  markets.  See 
respondents'  comment  2. 

Comment  7:  Sanbra  contends  that, 
because  of  the  extent  of  inflation  in  the 
home  market,  the  Department  should 
convert  home  market  prices  to  U.S. 
dollars  as  of  the  date  of  shipment  of  the 
home  market  merchandise  rather  than  at 
the  date  of  the  U.S.  sales. 

DOC  Position:  The  Department 
disagrees.  In  keeping  with  established 
practice  and  §  353.56  of  its  regulations 
the  Department  has  converted  home 
market  prices  to  U.S.  dollars  as  of  the 
date  of  the  U.S.  sales  to  which  they  are 
being  compared. 

Cancellation  of  Suspension  of 
Liquidatifin 

We  will  advise  the  U.S.  Customs 
Service  to  discontinue  the  suspension  of 
liquidation  of  entries  of  12- 
hydroxystearic  acid  ordered  by  our 
preliminary  determination.  All 
estimated  duties  collected  shall  be 
refunded,  and  any  bonds  or  other 
securities  posted  will  be  released  upon 
liquidation  of  those  entries. 

Find  Results 

The  final  results  of  our  investigation 
are  as  follows: 


In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination. 

This  determination  is  being  published 
pursuant  to  the  Act  (19  U.S.C.  1673d(d)). 
Theodore  \V.  VVu, 

Acting  Assistant  Secretary  for  Trade 

Adrrwistration. 

December  13, 1985 

|FR  Doc.  85-30070  Filed  12-18-85;  8:45  am) 

BILUMG  CCDE  3St»-OS-M 


The  MCTL  Implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  January  7. 1986, 
9:30  a.m..  Herbert  C.  Hoover  Building. 
Room  6802.  14th  Street  and  Constitution 
Avenue.  NVV..  Washington.  DC.  The 
Committee  advises  and  assists  the 
Office  of  Technology  and  Policy 
Analysis  in  the  implementation  of  the 
Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 


Regulations  and  provide  for  continuing 
review  to  update  the  Regulations  as 
needed.  i 

Agenda: 

1.  Introduction  of  members  and 
attendees. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Approval  of  the  minutes  of  the 
meeting  on  November  21. 

4.  Status  of  §  379.4 — foreign  persons 
employed  in  the  U.S. 

5.  New  proposed  changes  to  §  379.4 
dealing  with  multilaterally  controlled 
technical  data. 

6.  Review  of  the  1986  work  plan  for 
the  TAC. 

7.  Discussion  of  the  report  to  Congress 
as  required  by  section  5(d)(7)  of  the 
Export  Administration  Act. 

Executive  Session: 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19, 
1985,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act,  Pub. 
L.  94-409,  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
avaHable  for  pubhc  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  (202)  377^217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo  202-377- 
2583. 

Dated:  December  16. 1985. 
Margaret  A.  Coineio, 

Acting  Director.  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  85-30067  Filed  12-18-85;  8:45  am) 

BILUNG  COOE  3S1»-I>T-M 


(C-201-013] 

Portland  Hydraulic  Cement  and 
Cement  Clinker  From  Mexico;  Final 
Results  of  Administrative  Review  of 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Administrative  Review  of 
Countervaihng  Duty  Order. 

summary:  On  July  3, 1985,  the 
Department  of  Commerce  published  the 
prehminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  Portland  hydraulic  cement  and 
cement  clinker  from  Mexico.  The  review 
covers  the  period  July  1, 1983  through 
December  31. 1983.  and  19  programs. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  After  review  of  all 
comments  received,  the  Department  has 
determined  the  bounty  or  grant  during 
the  period  of  review  to  be  zero  or  do 
minimis  for  five  firms  and  3.50  percent 
ad  valorem  for  all  other  firms. 

EFFECTIVE  DATE:  December  19,  1985. 
FOB  FURTHER  INFORMATION  CONTACT: 

Alan  Long  or  Stephen  Nyschot,  Office  of 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-2786. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  July  3, 1965.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
27476)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  portland 
hydraulic  cement  and  cement  clinker 
from  Mexico  (48  FR  43063;  September  21, 
1983).  In  accordance  with  §  355.10(a)  of 
the  Commerce  Regulations  the  exporters 
requested  that  we  complete  the 
administrative  review  of  this  order.  The 
Department  has  now  completed  that 
administrative  review,  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Mexican  portland 
hydraulic  cement  and  cement  clinker 
other  than  white  non-staining.  Such 
merchandise  is  currently  classifiable 
under  items  511.1420  and  511.1440  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  period  July  1. 
1983.  through  December  31. 1983.  and  19 
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programs:  (1)  FOMEX;  (2)  Article  94  of 
the  Banking  Law;  (3)  CEPROFI;  (4) 
FONEI:  (5)  NDP  preferential  discounts: 
(6)  accelerated  and  immediate 
depreciation  allowances;  (7)  NAFINSA; 
(8)  border  zone  value  added  taxes;  (9) 
FONER,  (10)  state  tax  incentives;  (11) 
FOMIN;  (12)  FOGAIN;  (13)  import  duty 
reductions  and  exemptions:  (14)  export 
services  offered  by  IMCE;  (15)  FIDEIN; 

(16)  preferential  vessel  and  freight  rates: 

(17)  commercial  risk  insurance;  (18) 
government-financed  technology 
development  under  the  NDP;  and  (19) 
CEDl. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  exporters  and  the 
petitioner. 

We  received  one  set  of  written 
comments  from  counsel  representing 
five  exporters:  Cooperative  Cementos 
Hidalgo,  S.C.L,  Cementos  Guadalajara. 
S.A..  Cementos  Mexicanos,  S.A., 
Cementos  Portland  Nacional,  S.A.  and 
Cementos  Veracruz.  S.A.  Most  of  the 
comments  focus  on  our  failure  to  publish 
a  company-specific  rate  for  each  firm. 
However,  we  published  a  rale  of  zero 
for  three  of  the  five  firms.  Similarly, 
counsel  for  the  Anahuac  Group  filed 
comments  on  behalf  cf  two  cement 
companies  of  the  Group.  Cementos 
Anahuac  and  Cementos  Anahuac  del 
Golfo,  also  focusing  on  our  failure  to 
publish  company-specific  rates.  We  had 
in  fact  already  published  a  zero  rate  in 
our  preliminary  results  for  the  first  of 
the  two  companies.  Because  those 
companies  receiving  zero  or  de  minimis 
rates  are  unaffected  [i.e.,  are  not 
harmed)  by  our  decision  to  publish  a 
country-wide  affirmative  rate  for  other 
companies,  we  are  treating  the 
comments  originally  submitted  for  the 
seven  companies  as  comments  on  behalf 
of  only  those  three  companies  affected 
by  our  prelimiary  decision  to  use  a 
country-wide  average.  The  Mexican 
government  has  taken  no  position  on  our 
preliminary  results  including  the  issue  of 
company-specific  rates. 

Comment  1:  Nacional,  Veracruz,  and 
Anahuac  del  Golfo  maintain  that  the 
Department  must  calculate  company- 
specific  countervailing  duty  rates  in  this 
case.  Those  exporters  argue  that 
company-specific  rates  are  required 
here  by  the  statute,  existing  Commerce 
Regulations,  the  Department's  general 
practice,  and  its  practice  in  this  case. 
Another  exporter.  Cementos  de 
Chihuahua,  the  company  with  the 
highest  individual  benefit,  maintains 
that  a  country-wide  rate  is  consistent 
with  the  international  obligations  of  the 


United  States,  the  statute,  current  and 
proposed  regulations  and  past  practice. 

Anahuac  del  Golfo  maintains  that 
section  303  of  the  Tariff  Act  requires  the 
Department  in  all  instances  to  collect 
the  ad  valorem  benefit  actually  received 
by  individual  producers  or  exporters. 
Where  material  or  significant 
differences  among  subsidy  rates  exist, 
no  average  country-wide  rate  can 
"equal"  the  benefit  actually  received  by 
an  individual  firm. 

The  first  three  firms  maintain  that 
section  607  of  the  Trade  and  Tariff  Act 
of  1984  ("the  1984  Act")  does  not  alter 
the  Department's  obligations.  Section 
607  merely  codifies  the  Department's 
stated  general  practices  of  establishing 
country-wide  rates  but  permitting 
company-specific  rates  where  there  are 
material  differences,  practices  in 
existence  at  the  time  of  1983  final 
determination  and  throughout  the 
review  period.  Nacional  and  Veracruz 
further  argue  that  what  constitutes  a 
"significant  differential"  under  the  1984 
Act  is  a  question  not  settled  by  the 
Department's  June  10, 1985  proposed 
regulations  (50  FR  24207)  and  which  will 
not  be  settled  until  the  Department 
publishes  its  final  rule. 

All  three  conclude  that  our  decision  in 
this  review  also  is  governed  by  our  final 
determination  in  this  case,  in  which  we 
found  the  spread  of  rates  to  be 
materially  different. 

All  three  argue  that  the  Department 
has  frequently  assigned  different  rates 
for  individual  producers  or  exporter. 
Anahuac  del  Golfo  argues  that  the 
relevant  differences  are  between 
individual  company  rates,  not  those 
between  individual  rates  and  a  country- 
wide average.  Furthermore,  Nacional, 
Veracruz  and  Anahuac  del  Golfo  argue 
that,  because  the  Department  defines 
rates  below  0.5  percent  to  be 
significantly  different  than  those  above, 
above  de  minimis  rates  apart  from  each 
other  by  more  than  0.5  percent  are  also 
significantly  different. 

The  three  companies  maintain  that 
none  of  the  Department's  concerns 
regarding  the  difficulty  of  administering 
a  company-specific  approach  are 
sufficient  to  override  the  Department's 
legal  obligation  to  use  that  approach. 
Anahuac  del  Colfo  stresses  that 
Congress  in  1984  only  authorized  the 
presumption  in  the  event  of 
admirHstrative  need  and  that  the  lack  of 
administtrative  need  here  obviates  any 
reason  for  the  presumption. 

The  three  argue  that  most  cement 
exporters  relied  upon  the  Department's 
1983  final  determination  in  this  case 
(which  was  company-specific).  The 
decline  of  individual  subsidy  rates  in  the 


review  period  from  those  in  the  initial 
investigation  stems  from  the  incentive  to 
forego  benefits  which  the  companies 
expected  to  be  the  basis  for  their 
individual  liability. 

Finally,  Chihuahua  argues  that  section 
303  refers  only  to  the  imposition  of 
countervailing  duties  on  "merchandise." 
Therefore,  the  rate  must  be  same  for  all 
merchandise  from  a  country,  without 
regard  to  individual  firms.  Chihuahua 
finds  its  interpretation  consistent  with 
the  Subsidies  Code  which  speaks  of 
imposition  on  duties  on  "a  product." 

Department's  Position:  The  United 
States  government  historically  has 
directed  its  administration  of  the 
countervailing  duty  law  to  encouraging 
governments  to  cease  subsidizing.  The 
vast  majority  of  Treasury  orders 
contained  country-wide  rates.  For 
example,  of  the  70  orders  transferred 
from  "Treasurj'  to  the  Department  in 
1980,  only  four  had  company-specific 
rates  and  two  of  the  four  covered  only 
one  company. 

A  central  purpose  of  the  law  is  to 
encourage  foreign  governments  not  to 
provide  competitive  benefits  to  their 
exporting  industries.  The  best  way  to 
accomplish  that  end  is  by  continuing  to 
treat  the  foreign  government  as  the 
central  actor,  rather  than  by  piecemeal 
policing  of  individual  companies  to 
encourage  them  not  to  use  programs 
offered  by  those  foreign  governments. 

Nothing  in  section  303  of  the  Tariff 
Act  undermines  such  a  view.  In  contrast 
to  the  antidumping  law.  which  directs  us 
not  only  to  analyze  the  behavior  of 
individual  companies  but  also  to 
examine  individual  entries  of 
merchandise,  section  303  is  silent  on  the 
methods  of  calculating  "a  duty  equal  to 
the  net  amount  of  such  bounty  or  grant." 
The  Trade  Agreements  Act  of  1979 
replaced  certain  paragraphs  of 
subsection  (a)  of  section  303,  but  the 
amendments  did  nothing  to  change  the 
pre-existing  language  cited  by  Anahuac 
del  Golfo.  "Thus,  neither  Treasury  nor  the 
Department,  as  demonstrated  by  the 
vastly  predominant  practice  of  both 
agencies,  has  ever  believed  that  the 
statutory  language  compels  calculation 
on  a  company-specific  basis.  Indeed,  the 
words  in  sections  303(a)(1),  303(a)(5)[, 
and  751  of  the  Tariff  Act  all  can  be  read 
as  collective  nouns,  directing  us  to  offset 
the  aggregate  amount  of  bounty  or  grant 
for  all  companies  through  the  use  of  one 
uniform  duty  rate  on  the  merchandise. 

The  first  statutory  reference  to 
company-specific  rates  was  added  in 
1984.  Section  607  of  the  1984  Act.  which 
provides  that  the  contervailing  duty 
order  shall  "presumptively  apply  to  all 
merchandise  of  {the]  class  or  kind 
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exported  from  the  country  investigated," 
does  not  establish  any  preconditions  for 
using  countr>'-wide  rates.  Neither  the 
statutory  language  nor  the  legislative 
history  requires  company-specific  rates 
even  if  the  rates  were  signiHcantly 
di^erent.  Congress  acted  because  it 
recognized  that  there  is  a  general 
administrative  burden  associated  with 
the  use  of  company-specific  rates.  In  the 
legislative  history,  Congress  stated  that 
the  provision  was  intended  to  lessen 
that  general  administrative  burden. 
Congress  clearly  did  not  require  the 
Department  to  weigh  the  specific 
administrative  burden  before  applying  a 
country-wide  rate  in  each  case.  In  fact, 
it  would  be  antithetical  to  the  purpose  of 
alleviating  administrative  burden  to 
require  evidence  of  administrative 
burden  in  each  case,  and  the  statutory 
presumption  is  clearly  intended  to  avoid 
such  a  result. 

Nacional,  Veracruz  and  Anahuac  del 
Golfo  are  wrong  in  believing  that  the 
Department  is  attem.pting  to  apply  its 
draft  regulations  of  June  1985  before 
final  approval  of  those  regulations.  We 
are  not.  We  are  acting  in  accordance 
with  section  607  of  the  1984  Act. 

Furthermore,  neither  the  Department's 
1980  regulations  (the  only  reference  for 
company-specific  rates  before  1984)  nor 
its  administrative  practice  under  those 
regulations  requires  the  use  of  company- 
specific  rates  in  this  case.  On  October  3, 
1979,  the  Customs  Service  (44  FR  37044 
et  seq.)  proposed  the  following:  (1) 
Calculation  of  company-speciHc 
subsidies  (5  155.1-4);  (2)  preliminary  and 
final  determinations  that  would  state 
differences  in  benefits  for  those 
enterprises  for  which  such  benefits  were 
materially  different  (§§  155.28(a)  and 
155.33(f));  and  (3)  exclusion  for  firms 
that  did  not  receive  benefits  (§  155.38). 
Proposed  §5  155.36  and  155.41,  dealing 
with  orders,  assessment  and 
administrative  reviews  made  no 
mention  of  individual  company  rates. 
The  Department's  final  regulations  (45 
FR  4932  et  seq.:  January  22, 1980) 
dropped  §  355.1-4,  altered  S  355.38  and 
retained  (without  relevant  comment)  the 
other  provisions.  The  deletion  of  the  first 
provisions  requiring  calculation  of 
company-specific  subsidies  significantly 
diminishes  the  strength  of  the  argument 
for  calculating  company-specific  rates 
(either  for  investigations  or,  more  clearly 
for  assessment)  based  on  the  language 
of  the  current  regulations. 

Contrary  to  Anahuac  del  Golfo's 
belief,  the  Department  since  publication 
of  the  1980  regulations  has  published 
country-wide  rates  in  most  of  its 
investigations  (74  out  of  97  final 
afTirmative  determinations).  Eleven  of 


the  23  investigations  cited  by  the  three 
exporters  for  individual  rates  occurred 
in  1982,  as  part  of  the  large  number  of 
steel  investigations  that  year.  During 
those  investigations,  the  Department 
published  individual  rates  for  all 
companies  investigated,  no  matter  how 
small  the  differential  between  the 
lowest  and  highest  company  or  between 
companies.  As  an  example,  in  Certain 
Steel  Products  from  Korea  (47  FR  57535; 
December  27, 1982).  the  Department 
published  two  individual  rates  even 
though  those  two  were  only  0.02  percent 
apart.  Clearly,  during  that  year  the 
Department  consciously  veered  away 
from  a  "materially  different"  standard. 
Yet  even  during  1982,  the  highest 
number  of  individual  rates  the 
Department  published  in  any 
investigation  was  four  and  most  of  the 
final  determinations  contained  only  two 
rates.  In  1983  investigations,  the 
Department  published  company-specific 
rates  in  only  two  of  23  final 
determinations.  In  1984,  the  number  was 
seven  out  of  15. 

After  passage  of  the  1984  Act,  the 
Department  ceased  publishing  company- 
specific  rates.  The  two  exceptions  were 
published  shortly  after  the  effective  date 
of  the  1984  Act.  Thus  by  the  end  of  1984. 
in  accordance  with  the  congressional 
mandate,  the  investigations  policy  had 
shifted  to  a  more  restrictive  approach, 
well  before  promulgation  of  the  draft 
countervailing  duty  regulations. 

Virtually  all  of  the  Department's 
administrative  reviews  have  contained 
country-wide  rates  (only  eight  of  165 
final  results  notices  were  company- 
specific).  Indeed,  the  eight  company- 
specific  final  results  notices  involve  only 
four  cases:  two  resulting  from  court 
remands,  plus  Ceramic  Tile  from 
Mexico  and  Leather  Wearing  Apparel 
from  Mexico.  With  regard  to  the  latter 
two  cases,  on  May  10, 1982,  in  the  final 
determination  on  Mexican  ceramic  tile 
(47  FR  20012),  the  Department  agreed  to 
publish  in  future  administrative  reviews 
zero  rates  for  companies  certified  and 
verified  not  to  have  applied  for  or  used 
any  programs  during  a  subsequent 
review  period.  In  that  same 
determination,  the  Department  explicitly 
rejected  company-specific  affirmative 
rates.  We  simultaneously  agreed  to 
extend  the  policy  of  zero  rates  to 
Mexican  leather  wearing  apparel. 
Nonetheless,  the  Department  foresaw  a 
significant  administrative  problem  if 
zero  rates  were  extended  to  other  cases. 
We  therefore  decided  not  to  extend  the 
policy  and  denied  requests  in  all  later 
cases. 

We  cannot  accept  the  firms'  argument 
that  we  should  use  company-specific 


rates  because  we  did  in  the  final 
determination  in  this  case.  Any  reliance 
by  the  companies  on  our  final 
determination  was  misplaced  because 
both  the  applicable  law  and  the  facts  of 
this  case  have  changed  since  the  final 
determination.  As  we  explained  above, 
section  607  establishes  a  presumption 
for  use  of  country-wide  rates  without 
requiring  any  case-specific  justification 
for  the  use  of  such  rates.  In  addition,  the 
record  of  this  review  shows  that  the 
number  of  companies  has  risen  from  five 
to  eight.  (According  to  the  companies' 
counsel,  the  number  continues  to  rise 
(see  Comment  6)).  Further,  the  spread, 
either  measured  as  the  exporters  wish 
(from  lowest  to  highest)  or  as  we  believe 
correct  (as  a  variance  from  the  country- 
wide average  (see  infra )]  is  much 
smaller  than  before.  The  spread  from  the 
country-wide  average  is  in  fact  so  small 
that  it  is  not  significant. 

The  three  exporters'  analogy  to  the 
Department's  treatment  ofde  minimis 
rates  is  misplaced.  It  is  false  logic  to 
assume  that,  because  we  treat  rates 
within  0.5  percent  of  zero  to  be 
insignificant,  all  deviations,  of  greater 
than  0.5  percent  from  larger  numbers 
must  be  significant.  The  de  minimis  rule 
deals  with  the  unique  question  of  when 
has  subsidization  ceased.  (Nacional  and 
Veracruz  accuse  us  of  inflexibility  on 
company-specific  rates,  but  the  very  rule 
they  analogize  to  for  suppprt — the  de 
minimis  rule — is  itself  inflexible.)  We 
point  out  that  section  607  of  the  1984  Act 
places  responsibility  for  determining 
what  is  a  significant  differential  with  the 
Department.  While  Anahuac  del  Golfo 
believes  any  analysis  should  focus  on 
the  gap  between  individual  companies, 
we  believe  such  a  reading  of  the  statute 
is  inconsistent  with  the  purpose  of  the 
new  provision.  The  appropriate 
comparison  is  with  the  proposed 
country-wide  average,  for  that  is  the 
amount  a  company  will  have  to  pay  in 
duties  if  we  do  not  publish  a  specific 
rate  for  that  firm.  Another  firm's 
individual  rate  is  irrelevant  to  any 
measure  of  the  impact  of  a  country-wide 
rate.  The  individual  assessment  rates  for 
Nacional  and  Anahuac  del  Golfo  are  not 
significantly  different  from  our  country- 
wide average.  (Regarding  Veracruz,  see 
Comment  2.)  Similarly  the  deposit  rate 
for  Anahuac  del  Golfo  is  not 
significantly  different  than  the  country- 
wide rate. 

Comment  2:  Veracruz  contends  that 
the  Department  allocated  the  CEPROFI 
tax  benefits  Veracruz  received  during 
the  six-month  period  of  review  over  a 
sales  figure  that  understated  Veracruz's 
total  sales.  The  Department  used  one 
particular  line  from  Veracruz's  year-end 
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financial  statement.  That  line  did  not 
include  miscellaneous  revenue  for  the 
year.  The  Department  properly  did 
subtract  from  the  year-end  figure  total 
revenue  for  the  first  six  months,  using 
the  June  accumulated  balance  sheet. 
However,  since  the  Department  used  a 
lower  than  actual  annual  sales  total,  the 
net  result  was  that  the  Department 
incorrectly  calculated  more  than  de 
minimis  benefits  for  Veracruz. 

Department 's  Position:  We  agree.  We 
have  reviewed  the  1983  audited 
financial  statements  of  Veracruz,  which 
are  part  of  the  record,  and  using  the 
total  sales  of  Veracruz  during  the  period 
of  review,  we  have  determined  that 
Veracruz  received  de  minimis  CEPROFI 
benefits  during  the  period.  In  addition, 
its  aggregate  benefits  for  the  period 
were  de  minimis. 

Comment  3:  Nacional  contends  that 
the  Department  erred  by  setting 
Nacional's  rate  of  cash  deposit  equal  to 
that  company's  assessment  rate. 
Nacional  received  PEMEX  authorization 
during  the  period  of  review  for  a  10 
percent  discount  on  the  price  of  heavy 
fuel  oil.  PEMEX  subsequently  issued  to 
Nacional,  during  the  review  period,  a 
series  of  "special  credits"  for  Nacional's 
heavy  fuel  oil  purchases  dating  back  to 
November  1981.  The  fact  that  Nacional 
received  credits  for  past  fuel  purchases 
as  well  as  purchases  during  the  period  is 
a  one-time  event.  Excluding  those 
"special  credits"  from  the  calculation. 
Nacional's  aggregate  rate  of  cash 
deposit  should  be  de  minimis. 

Department's  Position:  We  agree. 
Information  in  the  record  corroborates 
Nacional's  contention.  We  have 
determined  that,  if  Nacional  had  not 
received  those  retroactive  credits,  its 
benefit  during  the  period  of  review 
would  have  been  de  minimis.  The 
receipt  of  those  credits  was  a  one-time 
event.  Therefore,  for  cash  deposit 
purposes,  we  determine  the  program  and 
aggregate  benefits  of  Nacional  to  be  de 
minimis. 

Comment  4:  Nacional  and  Veracruz 
contend  that  the  Department  erred  by 
including  in  the  country-wide  deposit 
rate  the  benefit  from  one  of  the  FONEI 
loans  to  Chihuahua.  That  loan  was  fully 
amortized  by  December  31, 1983.  Since 
no  further  benefits  will  result  from  that 
loan,  the  Department  should  disregard  it 
when  calculating  the  country-wide  rate 
for  cash  deposit 

Department's  Position:  Our  country- 
wide cash  deposit  rate  in  the 
preliminary  results  did  not  include  the 
benefit  from  that  FONEI  loan. 

Comment  5:  Nacional  and  Veracruz 
contend  that  the-Department  should 
follow  its  long-standing  policy  of  using 
the  most  recent  available  information  in 


determining  the  rate  of  cash  deposit 
resulting  from  the  FOMEX  pre-export 
and  Article  94  loan  programs.  The 
Department  in  the  preliminary  results 
used  as  the  commercial  benchmark 
interest  rate,  for  assessment  and  cash 
deposit  purposes,  the  average  of  the 
Indicadores  Economicos  ("IE")  nominal 
peso  interest  rates  in  effect  during  the 
period  of  review.  The  IE  nominal  rates 
were  significantly  higher  during  the 
review  period  than  subsequently.  On 
June  20, 1985,  before  publication  of  the 
preliminary  results,  the  exporters 
submitted  to  the  Department  the  IE 
nominal  rates  for  calendar  year  1984. 
The  Department  should  now  use  the  IE 
nominal  rate  for  December  1984  to 
determine  the  cash  deposit  rate. 

Department's  Position:  We  agree. 
Furthermore,  effective  October  1, 1984, 
the  interest  rate  charged  for  FOMEX 
pre-export  loans  increased  from  19.3G 
percent  to  25.47  percent.  We  have 
recalculated  the  rate  of  cash  deposit 
using  the  December  1984  IE  nominal  rate 
and  the  October  1, 1984  change,  and  for 
that  purpose  we  find  a  FOMEX  pre- 
export  beifefit  of  0.75  percent  ad 
valorem,  an  Article  94  benefit  of  0.12 
percent  ad  valorem,  and  a  FONEI 
benefit  of  0.01  percent  ad  valorem. 

Comment  6:  Counsel  for  the  group  of 
five  exporters  contends  that  the 
Department  should  calculate  a  cash 
deposit  rate  for  unnamed  new  exporters 
by  taking  a  weighted-average  of  all  the 
rates  for  cash  deposit  established  during 
this  review,  including  those  for  zero  rate 
firms.  The  new  exporters  have  not  had 
the  opportunity  to  demonstrate  that  they 
received  no  benefits  in  1984.  The 
Department's  preliminary  decision  to 
use  a  weighted-average  rate  that 
includes  only  firms  above  de  minimis  is 
unfair.  Furthermore,  it  represents  a 
departure  from  the  precedent  set  in  the 
final  determination  in  this  case,  in  which 
the  Department  assigned  to  "all  other 
firms"  a  rate  equal  to  the  weighted- 
average  of  zero  rate  and  above  de . 
minimis  exporters. 

Department's  Position:  We  disagree. 
To  receive  a  cash  deposit  rate  of  zero 
during  an  administrative  review,  an 
exporter  must  demonstrate  during  the 
review  that  it  did  not  receive  more  than 
de  minimis  benefits.  Unless  an  exporter 
provides  verifiable  information  that  it 
received  no  benefit,  it  is  not  entitled  to  a 
zero  rate.  Because  of  the  possibility  of 
automatic  assessment  under  the 
provisions  of  the  1984  Act  and  section 
355.10  of  the  Commerce  Regulations,  it 
would  be  uru^asonable  to  include,  in  the 
weighted-average  cash  deposit  rate, 
rates  which  would  not  be  included  in  the 
country-wide  assessment  rate.  If  any 
new  exporter  believes  its  cash  deposit 


rate  is  too  high  for  assessment,  it  can 
request  an  administrative  review. 

Comment  7:  Anahuac  de  Golfo  argues 
that  we  overstated  the  value  of  its 
benefit  from  FOMEX  loans.  First,  we  did 
not  allocate  the  benefit  from  each  loan 
over  the  entire  term  of  the  loan.  We 
allocated  the  benefit  over  exports  only 
during  the  six-month  period  of  review, 
even  though  the  term  of  many  of  the 
loans  extended  past  the  period  of 
review. 

Second,  the  company  argues  that  we 
understated  the  preferential  interest  rate 
on  its  pre-export  and  export  FOMEX 
loans.  The  firm's  FOMEX  loans  are 
discounted  at  the  beginning  of  the  loan 
term.  The  company  contends  that  it 
therefore  never  had  access  to  the  full 
amount  borrowed.  Thus,  the  effective 
preferential  interest  rates  on  FOMEX 
loans  were  higher  than  the  nominal 
interest  rates  the  Department  used  to 
calculate  the  interest  differentials  and 
the  FOMEX  benefit.  The  Department 
should  adjust  upward  the  FOMEX 
interest  rates  in  determining  the  FOMEX 
benefit. 

Department's  Position:  We  disagree. 
The  FOMEX  loans  in  this  case  are  short- 
term  loans  not  exceeding  one  year.  As  a 
matter  of  general  policy,  we  consider  the 
benefit  from  preferential  short-term 
loans  to  occur  when  a  company  realizes 
the  interest  saving  or  cash  flow  effect 
See  Non-Rubber  Footwear  from  Brazil 
(50  FR  15597;  April  19, 1985);  Unwmught 
Zinc  from  Spain  (49  FR  34236;  August  14. 
1984).  Because  Anahuac  del  Golfo's 
interest  is  prepaid,  we  allocated  the 
entire  benefit  from  the  preferential  loan 
to  the  period  in  which  the  firm  received 
the  loan. 

Second,  while  we  recognize  that  the 
interest  is  prepaid,  to  determine 
effective  interest  rates  the  Department 
would  also  need  information  concerning 
repayment  dates,  compensating  balance 
requirements,  collateral  requirements, 
and  fees  and  commissions.  Since  we  do 
not  possess  reliable  information  in  this 
case  on  those  items  (and  therefore  on 
effective  FOMEX  interest  rates),  we 
used  nominal  rates  for  both  the 
preferential  rates  and  commercial 
benchmarks.  To  use  a  FOMEX 
preferential  rate  partially  converted  into 
an  effective  interest  rate  (by  accounting 
for  the  prepaid  interest)  and  comparing 
it  to  a  nominal  benchmark  (as  suggested 
by  Anahuac  deo  Golfo)  would  be 
improper.  It  would  substantially 
und^vtate  the  benefit  Similarly,  to 
compare  a  partially  converted  FOMEX 
rate  to  an  effective  benchmark  would 
overstate  the  benefit.  See  also  Certain 
Textile  Mill  Products  from  Mexico  (50 
FR  10824;  Marcli  la  1985). 
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Commsnt  8:  Chihuahua  contends  that 
the  Department  should  revoke  the  order. 
Section  303  of  the  Tariff  Act  prohibits 
the  Department  from  assessing 
countervailing  duties  on  dury-free 
products  without  an  affirmative  finding 
of  injury  if  the  United  States  has  an 
international  obligation  to  provide  such 
an  injury  test.  In  the  "Understanding 
Between  the  United  States  and  Mexico 
regarding  Subsidies  and  Countervailing 
Duties"  ("the  Understanding")  signed  on 
April  23. 1985,  the  United  States  granted 
Mexico  most-favored-nation  ("MFN") 
status.  The  MFN  clause  of  the 
Understanding  creates  an  international 
obligation  on  the  United  States  to  apply 
the  same  procedures  in  countervailing 
duty  proceedings  on  Mexican  products 
as  for  products  from  other  countries. 
Since  section  303  prohibits  the 
Department  from  assessing 
countervailing  duties  on  duty-free 
products  from  other  countries,  absent  an 
injury  test.  Mexico  is  entitled  to  the 
same  procedural  trt  atment. 

The  products  covered  by  this  order 
are  by  U.S.  statute  duty-free.  In  three 
instances  involving  duty-free  products 
covered  by  section  303  countervailing 
duty  orders,  the  Department  has  refused 
or  preliminarily  refused  to  impose 
duties.  In  Certain  Fasteners  from  India 
(47  FR  44129;  October  6, 1982),  the 
Department  revoked  the  portion  of  the 
order  covering  duty-free  fasteners.  In 
Certain  Scissors  and  Shears  from  Brazil 
(50  FR  11927;  March  26, 1985),  the 
Department  preliminarily  concluded  that 
it  could  not  assess  duties  on  pinking 
shears  eligible  for  duty-free  treatment. 
Finally,  in  Wire  Rod  from  Trinidad  and 
Tobago  (50  FR  19561;  May  9, 1985),  the 
Department  tentatively  determined  to 
revoke  the  order  because  the  products 
became  duty-free.  The  circumstances  of 
those  cases  are  very  similar  to  those  of 
this  case  and  Mexico  must  receive  no 
less  favorable  treatment. 

In  anticipation  of  the  Department's 
reliance  upon  paragraph  5  of  the 
Understanding,  Chihuahau  argues  that 
that  provision  merely  requires  an  injury 
test  in  all  then  pending  and  subsequent 
investigations.  It  does  not  preclude 
injury  tests  for  pre-existing 
countervailing  duty  orders. 

Department's  Position:  We  disagree. 
The  Department  has  no  international 
obligation  within  the  meaning  of  section 
303  of  the  Tariff  Act  to  provide  an  injury 
test  in  this  case.  The  Understanding 
specifically  limits  injury  tests  in 
countervailing  duty  proceedings  to 
investigations  in  progress  on  April  23, 
1985  and  to  proceedings  begun  on  or 
after  that  date. 

With  regard  to  paragraph  5,  we  have 
confirmed  with  the  U.S.  negotiators  that 


their  intention  was  to  exclude 
application  of  this  Understanding  to  pre- 
existing orders.  Inasmuch  as  the 
Mexican  government  has  not 
commented  on  our  preliminary  results 
(in  which  we  proposed  to  assess  duties) 
nor  exercised  its  rights  under  the 
disputes  clause  of  the  Understanding 
(paragraph  11),  we  have  no  reason  to 
believe  that  the  Mexican  government 
has  a  different  view. 

Comment  9:  Chihuahua  contends  that 
loans  under  11  categories  of  Article  94 
are  available  for  such  a  wide  range  of 
products  and  endeavors  that  they  are 
generally  available.  Therefore,  the  terms 
oi  loans  under  Category  12  of  Article  94 
should  be  compared  to  the  terms  of 
other  Article  94  loans.  Only  the 
differential  between  generally  available 
beneHts  and  export  related  benefits  is 
countervailable.  See  Canned  Tuna  from 
the  Philippines  (48  FR  50133;  October  1. 
1983). 

Department's  Position:  We  disagree. 
In  the  case  of  tuna  from  the  Philippines 
we  examined  an  exemption  from 
exporters  from  100  percent  of  certain 
import  duties.  There  existed  under 
another  law  a  50  percent  exemption 
from  those  duties,  an  exemption  that  we 
determined  not  to  have  been  provided  to 
a  specific  industry,  or  group  of 
industries.  Because  the  exporters  (along 
with  all  other  firms)  would  have 
qualified  for  the  50  percent  exemption, 
we  countervailed  only  the  additional  50 
percent.  In  doing  so,  our  final 
determination  focused  on  the  50  percent 
exemption's  "general  availability."  At 
the  same  time,  we  were  under  no 
obligation  to  seek  the  commercial 
alternative  to  the  100  percent  exemption, 
since  a  government  tax  program  has  no 
commercial  alternative.  The  alternative 
to  a  preferential  tax  program  is  what  the 
lax  would  have  been  absent  the 
availability  of  the  program. 

By  contrast.  Category  12  loans  are 
short-term  loans  available  only  to 
exporters  and  are  granted  to  finance 
export  production  and  inventory  of 
domestic  goods  intended  for  export.  We 
have  consistently  held  that  the 
alternative  to  Category  12  loans  is 
commercially  available  Hnancing,  here 
the  same  benchmark  that  we  used  for 
FOMEX  financing.  Even  if  that  were  liot 
the  case,  we  could  not  adopt 
Chihuahua's  argument.  While  some 
categories  of  Article  94  loans  may  be  not 
countervailable,  we  have  no  reason  to 
believe  that  Chihuahua  would  qualify 
for  loans  under  those  categories  since 
certain  eligibility  requirements  must  be 
met. 

Comment  10:  Chihuahua  contends  that 
the  CEPROn  certificates  the 
Department  found  countervailable  in  the 


preliminary  results  are  in  fact  not 
countervailable  because  they  are 
generally  available  to  all  industries 
located  outside  Mexico  City.  It  defies 
logic  to  conclude  that  a  tax  credit 
available  to  an  entire  country  (except 
for  one  city)  constitutes  a  regional 
subsidy.  In  a  recent  investigation  of  a 
program  of  government-designated 
industrial  estates  scattered  throughout 
Malaysia,  the  Department  determined 
that,  since  the  program  was  not 
designed  to  promote  exports,  and  not 
limited  to  any  specific  region  or 
industry,  it  did  not  constitute  a  bounty 
or  grant.  See  Certain  Textiles  and 
Textile  Mill  Products  from  Malaysia  (50 
FR  9852;  March  12, 1985). 

If  the  Department  continues  to 
determine  that  those  CEFROFI's  are 
countervailable,  the  bounty  or  grant 
should  be  the  difference  between  the 
CEPROFI  amounts  actually  received  and 
the  CEPROFI  amounts  that  would  have 
been  received  for  the  purchase  of 
Mexican-made  capital  goods.  The 
Department  found  CEPROFIs  granted 
for  the  purchase  of  Mexican-made 
capital  goods  to  be  not  countervailable 
in  the  case  on  oil  country  tubular  goods 
fiom  Mexico  (49  FR  47054,  November  30, 
1984). 

Chihuahua  similarly  contends  that 
FONEI  loans  do  not  constitute 
countervailable  regional  subsidies.  Such 
loans  are  available  in  all  regions  except 
Mexico  City. 

Department's  Position:  We  disagree. 
Only  the  five  percent  CEPROFI 
certificates  for  the  purchase  of  Mexican- 
made  capital  equipment  are  available 
throughout  Mexico.  All  other  types  of 
CEPROFI  certificates  are  not  available 
in  Mexico  City  or  in  designated  cities  in 
two  states  near  Mexico  City.  Therefore, 
the  program  is  limited  to  specific  regions 
of  Mexico  and  is  countervailable.  The 
same  position  applies  to  FONEI. 

In  the  Malaysian  textiles  case,  the 
industrial  estates  were  not  confined  tc 
any  region  or  state,  and  the  services 
available  within  those  estates  were  not 
limited  to  any  specific  industry,  or  group 
of  industries.  For  a  more  detailed 
explanation  of  the  Department's 
position  on  this  issue,  see  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia  (50  FR 
47788;  November  30, 1985). 

Second,  if  a  company  earns  a  20 
percent  CEPROFI  certificate  as  a  result 
of  the  purchase  of  Mexican-made 
capital  goods,  we  would  consider  the 
benefit  to  be  the  difference  between  the 
value  of  that  20  percent  certificate  and 
the  value  of  the  5  percent  CEPROFI 
certificate  generally  available  for  the 
purchase  of  Mexican-made  capital 
goods.  If  the  certificate  of  concern  is  for 
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expenditures  other  than  the  purchase  of 
Mexican-made  capital  goods,  there  is  no 
alternative  generally  available 
certificate  with  which  to  compare  the 
certificate  of  concern.  Therefore  the  full 
value  of  the  certificate  is 
countervailable.  The  record  in  this  case 
does  not  contain  the  information 
necessary  to  determine  if  purchases  of 
Mexican-made  capital  goods  were  the 
source  of  the  certificates  of  concern 
here.  Therefore,  we  determined  that  the 
total  value  of  the  CEPROFl  certificates 
received  during  the  period  of  review  is 
countervailable. 

Comment  11:  The  petitioners  contend 
that  the  Department  greatly  understated 
the  amount  of  the  plant  and  equipment 
CEPROFl  benefit  by  considering  only 
the  CEPROFl  amounts  received  during 
the  review  period  and  by  allocating 
those  benefits  to  the  same  period.  There 
was  a  massive  expansion  of  the 
production  capacity  of  the  Mexican 
cement  exporters  between  1979  and 
1982.  The  Government  of  Mexico 
subsidized  that  expansion  by  providing 
CEPROFl  certificates  for  those 
investments  in  plant  and  equipment. 
-  Since  the  CEPROFl  tax  credits 
resulted  from  investment  in  plant 
construction  or  expansion,  they  should 
be  considered  capital  grants  and 
allocated  over  a  period  of  years.  There 
is  no  difference,  other  than  in  form, 
between  a  cash  grant,  for  example,  of  20 
percent  of  the  cost  of  a  plant  and  a  tax 
credit  equal  to  20  percent  of  that  cost.  It 
would  be  inequitable  and  contrary  to 
law  if  the  Department  did  not 
countervail  those  extensive  capital 
grants  received  prior  to  the  date  of  the 
order. 

Department's  Positinrr.  We  disagree. 
CEPROFl  certificates  are  rer-ciived  after 
a  firm  makes  an  approved  investment  in 
plan!  and  equipment.  The  fiini.  not  the 
government,  must  first  furni.sh  the 
capital  for  the  total  investment.  Unlike 
grants.  CEPROFl  certificates  can  only  be 
used  to  pay  federal  taxes.  Furthermore. 
CEPROFl  certificates  do  not  represent 
one-time  capital  inflows  of  the  full  value 
of  a  certificate.  Since  we  want  to 
countervail  the  benefit  when  it  affects 
the  cash  flow  of  a  firm,  we  would  assign 
the  benefit  to  the  period  when  the 
recipient  used  the  certificate. 

However,  we  cannot  establish  when 
CEPROFl  certificates  are  used  by 
reviewing  government  records  because 
the  records  only  show  the  date  of 
issuance.  Tracing  the  actual  use  of  the 
certificates  on  a  company-by-company 
basis  is  a  practical  impossibility.  A  best 
information  surrogate  for  tracing  actual 
use  is  to  allocate  the  full  amount  of  the 
CEPROFl  certificate  to  the  period  in 
which  it  is  most  likely  to  be  used. 


Because  of  the  inflationary  climate  in 
Mexico  and  the  presence  of  many 
federal  taxes,  including  a  value  added 
tax.  that  is  the  period  closely  following 
issuance  of  the  certificate. 

Comment  12:  The  petitioners  contend 
that  the  Department  failed  to  recognize 
that  the  fuel  oil  and  natural  gas  pricing 
policies  of  PEMEX  constitute  a  subsidy 
that  the  Department  should  offset. 

Department's  Position:  We  disagree. 
We  determined  in  the  final 
determination  in  this  case  that  the  fuel 
oil  and  natural  gas  pricing  policies  of 
PEMEX  do  not  confer  countervailable 
subsidies.  The  petitioners  have  not 
presented  new  facts  to  justify  a 
reconsideration  of  this  finding. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received  and  adjusting  for  changes  in 
methodology,  we  determine  the  total 
bounty  or  grant  during  the  period  of 
review  to  be  zero  for  Cementos 
Guadalajara.  Cementos  Mexicanos. 
Cementos  Anahuac.  and  0.40  percent  ad 
valorem  for  Cementos  Hidalgo  and  0.499 
percent  ad  valorem  for  Cementos 
Veracruz.  The  Department  considers 
any  rate  less  than  0.50  percent  to  be  de 
minimis.  For.  all  other  firms,  we 
determine  the  bounty  or  grant  during  the 
review  period  to  be  3.50  percent  ad 
valorem. 

We  will  instruct  the  Customs  Service 
to  assess  no  countervailing  duties  on 
shipments  of  this  merchandise  from  the 
five  firms  with  zero  or  de  minimis  rates 
of  subsidy,  and  countervailing  duties  of 
3.50  percent  of  the  f.o.b.  invoice  price  on 
shipments  from  all  other  firms  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  July  8, 1983.  and 
exported  on  or  before  December  31, 
1983. 

The  Department  will  instruct  the 
Customs  Service  not  to  collect  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act.  on  shipments  from  the 
five  firms  with  zero  or  de  minimis 
assessment  rates  during  the  period  of 
review  or  from  Nacional  and  to  collect 
cash  deposits  of  estimated 
countervailing  duties  of  3.28  percent  ad 
valorem  for  shipments  from  all  other 
firms  entered,  or  withdrawn  from 
varehouse.  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  requirement  and  waiver 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  ie75(a)(l)) 
and  §  355.10  of  the  Commerce 
Regulations  (19  CFR  355.10). 


Dated:  December  13. 1985. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary.  Import 

Administration. 

|FR  Dor..  85-30071  Filed  12-18-85;  8:45  amj 

BILUNG  CODE  3510-OS-«I 


Transportation  and  Related  Test 
Equipment  Tectinical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Test  Equipment  Technical 
Advisory  Committee  will  be  held 
January  9. 1986.  9:30  a.m..  Herbert  C. 
Hoover  Building.  Room  3407, 14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  • 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

Agenda: 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Report  on  Aerospace  Industries 
Association  (AIA)  meeting  December  6. 
1985. 

4.  TAG  1985-86  plan. 
Executive  Session: 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19, 
1985.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  section  5(c)  of  the 
Government  In  the  Sunshine  Act,  Pub.  L 
94-409,  that  the  matters  to  be  discussed 
in  the  Executive  Session  should  be 
exempt  from  the  provisions  of  the 
Federal  Advisorj'  Committee  Act 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 


BEST  COPY  AVAILABLE 
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copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo,  202-377- 
2583. 

Dated:  December  16, 1985. 
Margaret  A.  Comeio. 

Acting  Director.  Technical  Support  Staff 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  85-30068  Filed  12-18-85;  8:45  am| 

eiLLUn  CODE  3S10-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  IMammals;  Application  for 
Psrmit:  Cascadia  Research  Collective 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (18 
U.S.C.  1531-1544),  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant: 

a.  Name  Cascadia  Research  Collective 
(P342A). 

b.  Address  218  Vi  W.  Fourth  Avenue, 
Water  Street  Bldg.,  Olympia, 
Washington  98501. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals: 

Harbor  seals  (Phoca  viluUna] — 5000  a 

year 
California  sea  lions  [Zalophus 

califomianus) — 800  a  year 
Northern  sea  lions  (Eumetopias 

jubatus) — 200  a  year 
I  larbor  porpoise  [Phocoena  phocoena] — 

200  a  year 
Ball's  porpoise  [Pbocoenoides  dailli] — 

50  a  year 
Cray  whales  [Eschrichtius  robustus) — 

50  a  year 
Minke  whales  (Balaenoptera 

acutorostrata] — 10  a  year 
Killer  whales  [Orcinus  orca] — 75  a  year 

4.  Location  of  Activity  Type  of  Take: 
Animals  will  be  taken  by  harassment 
throughout  the  waters  of  the  State  of 
Washington. 

5.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 


Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Services,  U.S. 
Department  of  Commerce,  Washington, 
DC.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street,  NW., 
Washington,  D.C.;  and 
Regional  Director,  Northwest  Region, 
National  Marine  Fisheries  Service, 
7600  Sand  Point  Way,  N.E..  BINC 
15700,  Seattle,  Washington  98115. 

Dated:  December  11. 1935. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
[FR  Doc.  65-29989  Filed  12-18-85;  8:45  am] 
BtUJNG  CODE  3S10-22-M 

Marine  Mammals  Permit  Modification; 
Minnesota  Zoological  Garden 
Modification  No.  4  to  Permit  No.  200 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Public  Dispaly  Permit  No. 
200,  issued  to  the  Minnesota  Zoological 
Garden,  12101  Johnny  Cake  Ridge  Road, 
Apple  Valley,  Minnesota,  on  August  3, 
1977,  is  hereby  modified  by  deleting 
Section  B-6  and  substituting  therefor  the 
following: 

"6.  This  permit  is  valid  v«rith  respect  to 
the  taking  authorized  herein  until 
December  31. 1987x" 

This  modificaton  is  effective  on  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

The  Permit,  as  modified,  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 


3300  Whitehaven  Street,  NW.. 
Washington,  DC;  and 
Regional  Director.  Northeast  Region, 
National  Marine  Fisheries  Service, 
Federal  Building,  14  Ehn  Street. 
Gloucester,  Massachusetts  01930 

Dated:  December  11. 1985. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  Managements 

National  Marine  Fisheries  Service. 

(FR  Doc.  85-30053  Filed  12-18-85:  8:45  am] 

BILLING  COOE  3510-22-U 


Marine  Mammals  Permit  Modification; 
Zoologischer  Garten  der  Stadt 
Wuppertal  Modification  No.  1  to  Permit 
No.  485 

Pursuant  to  the  provisions  of  §  216.33 
(d)  and  (e)  of  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  Public 
Display  Permit  No.  485  (49  FR  40073) 
issued  to  the  Zoologischer  Garten  der 
Stadt  Wuppertal,  Hubertusallee  30.  5600 
Wuppertal  1.  Federal  Republic  of 
Germany,  on  October  5, 1984.  is 
modified  as  follows: 

Section  B-5  is  deleted  and  replaced 
by: 

"5.  This  permit  is  valid  with  respect  to 
the  taking  authorized  herein  until 
December  31, 1986." 

This  modification  becomes  effective 
on  December  31, 1985. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street.  NW., 
Washington,  DC,  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island, 
California  90731. 

Dated:  December  12. 1985. 
Richard  B.  Roe, 

Director.  Office  of  Fisheries  .Management, 

National  Marine  Fisheries  Service. 

[FR  Doc.  85-30054  Filed  12-18-85;  8:45  am) 

BILLIMG  COOE  3510-22-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  University  of  Missouri 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 


tnfSpg^^^^^^^^ 
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Commerce,  intends  to  grant  to  The 
University  of  Missouri,  an  exclusive 
right  in  the  United  States  to 
manufacture,  use,  and  sell  products 
embodied  in  the  inventions  entitled 
"Carcass  Cleaning  Unit."  U.S.  Patent 
4,279,059,  and  "Carcass  Cleaning  Unit 
and  Containment  Chamber."  U.S.  Patent 
4,337,549.  The  patent  rights  in  these 
inventions  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  C.F.R.  404.7.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the 
attention  of  Douglas  J.  Campion.  Office 
of  Federal  Patent  Licensing,  NTIS,  Box 
1423.  Springfield.  VA  22151. 
Douglas  J.  Campion. 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce.  National  Technical 
Information  Service. 
|KR  Doc.  85-30044  Filed  12-18-85:  8:45  am] 

BILUNG  COOE  3S10-01-M 

COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Wednesday, 
January  15, 1986  at  10:00  a.m.  in  the 
Commission's  offices  at  708  Jackson 
Place.  NW.,  Washington.  DC  20006  to 
discuss  various  projects  afTectingfte 
appearance  of  Washington,  DC 
including  buildings,  memorials,  parks, 
etc.:  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC,  December  13. 
1985. 

Charles  H.  Atherton. 

Secretary. 

[VR  Doc.  85-30049  Filed  12-18-«5;  8:45  amj 

BILLING  CODE  ISSO-OI-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umits  for  Certain  Wool  Textile 
Products  From  tKe  Hungarian  People's 
Reput>lic,  Effective  on  January  1, 1986 

December  16, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Eve  Anderson.  Tntemational  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

The  Bilateral  Wool  Textile  Agreement 
of  February  15  and  25. 1983,  as 
amended,  betweeen  the  Governments  of 
the  United  States  and  the  Hungarian 
People's  Republic  establishes  specific 
limits  for  wool  textile  products  in 
Categories  433.  435.  443.  445/446  and 
448,  produced  or  manufactured  in 
Hungary  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31. 1988.  In  the  letter 
published  below,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  wool 
textile  products  in  Categories  433.  435, 
443.  444.  445/446  and  448  in  excess  of 
the  designated  restraint  limits. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Tex  tiles  Ag  reements. 

Committee  for  tbe  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs.  Department  of  the 
Treasury.  Washington.  D.C.  20229. 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  Decemt)er  20. 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981;  pursuant  to  the  Bilateral 
Wool  Textile  Agreement  of  February  15  and 
25. 1983,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
Hungarian  People's  Republic:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1. 1986,  entry  into  the  United  Slates 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  categories  433.  435.  443.  444.  445/ 
448  and  448.  produced  or  manufactured  in 
Hungary  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1986 
and  extending  through  December  31. 1986,  in 
excess  of  the  following  restraint  limits: 


Category 

12-monlh  rMkainI  koM 

433 

435 

7.573  doran 

443 

7.204  dosaa 

444  .     .      . 

5 116  dozen 

445/446 

446 

40.400  dozen  o«  wt«ct<  no«  more  lAan  30.300 
Hoxan  shal  be  Category  445  and  nol  more 
than  30.300  dozen  ihal  be  ei  Category  446. 

iej82  dozen 

In  carrying  out  this  directive,  entries  of 
wool  textile  products  in  the  foregoing 
categories,  produced  or  manufactured  in 
Hungary,  which  have  been  exported  to  the 
United  States  on  and  after  January  1. 1965 
and  extending  through  December  31. 19B5. 
shall:  to  the  extent  of  any  unfilled  balances, 
be  charged  against  the  levels  of  restraint 
established  for  such  goods  during  that 
twelve-month  period.  In  the  event  those 
limits  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  tfie 
levels  set  forth  in  this  letter. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement  of 
February  17  and  25, 1983,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Hungarian  People's  Republic, 
which  provide,  in  part,  that:  (1)  With  the 
exception  of  Category  433.  the  levels  of 
restraint  may  be  exceeded  by  not  more  than 
five  percent  during  an  agreement  year 
provided  the  increase  is  compensated  for  by 
an  equal  decrease  in  equivalent  square  yards 
in  another  specific  limit  other  than  Category 
433,  (2)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 
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A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Fedoral  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7.  1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14.  1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  2&, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S,C.  533. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  85-30025  Filed  12-18-85:  8:45  am] 

BILLING  COOE  SSIO-OR-M 


Irrport  Control  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  IManufactured  in 
the  Republic  of  Korea 

December  16. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  20. 
1985.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377^212. 

Background 

On  August  19  and  September  5, 1985, 
notices  were  published  in  the  Federal 
Register  (50  FR  33393  and  36135),  which 
announced  that  the  Government  of  the 
United  States  had  requested 
consultations  with  the  Government  of 
the  Republic  of  Korea  concerning  cotton 
skirts  in  Category  342,  cotton  dressing 
gowns  in  Category  350,  cotton 
underwear  in  Category  352  and  man- 
made  fiber  hosiery  in  Category  632. 
These  requests  were  made  on  the  basis 
of  the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement,  effected, 
by  exchange  of  notes  dated  December  1, 
1982,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Repulic  of  Korea. 

The  purpose  of  this  notice  is  to 
announce  that  agreement  was  reached 
in  consultations  to  establish  specific 


limits  for  Categories  342,  350,  352,  and 
632  among  others,  produced  or 
manufactured  in  Korea  and  exported 
during  1985. 

The  United  States  Government  has 
decided  to  control  imports  in  these 
categories,  not  previously  controlled  in 
1985,  at  the  newly  agreed  levels. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  pn 
December  13, 1982  (47  FK  55709),  as 
amended  on  April  7. 1983  (48  FR  15175); 
May  3, 1983  (48  FR  19924);  December  14, 
1983  (48  FR  55607);  December  30. 1983 
(48  FR  57584);  April  4, 1984  (49  FR 
13397);  June  28, 1984  (49  FR  26622);  July 
16. 1984  (49  FR  28754);  November  9. 1984 
(49  FR  44782):  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

SUPPLEMENTARY  INFORMATION:  On 

December  27, 1984,  a  letter  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  was 
published  in  the  Federal  Register  (49  FR 
50237)  which  estabUshed  import 
restraint  limits  for  certain  specified 
categories  of  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea 
and  exported  during  the  twelve  month 
period  which  began  on  January  1, 1985 
and  extends  through  december  31, 1985. 
The  letter  which  follows  this  notice 
further  amends  the  directive  of 
December  21, 1984  to  establish  new 
limits  for  Categories  342,  350.  352,  and 
632. 

Walter  C.  Lenahaou 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs.  Department  of  the 
Treasury,  Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  21. 1984  concerning 
cotton,  wool  and  man-made  Rber  textile 
products,  produced  or  manufactured  in  the. 
Republic  of  Korea  and  exported  during  1985. 

Effective  on  December  20, 1985  paragraph 
one  of  the  directive  of  December  21, 1984  is 
hereby  further  amended  to  establish  the 
following  restraint  limits  for  cotton  and  man- 
made  Tiber  textile  products  in  Categories  342, 
350,  352,  and  632: 


C«tegot> 

12-mo  restiamt  knvt' 

342 

350 „. 

352;..„ 

632 - 

71.000  dOMO. 
12.221  dozen. 
130.668  dozen 
1.675.000  dozen  pairs. 

'The  limit*  have  not  been  adjusted  to  reflect  any  im- 
ports exported  after  December  31.  19B4.  Import!  in  Catego- 
ry 342  have  .imounled  to  43.220  dozen  during  the  january- 
Au^ual  Itws  period.  Imports  during  the  same  period  have 


amounted  In  5.J02  dozen  in  CdlcKory  350:  S7.y54  in  Cj'egi>- 
ry  :>S2:  and  887.886  dozen  pairs  in  Category  S3Z. 

Textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  prior  to  January  1, 1985  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  342,  350.  352, 
and  632  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C,  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  nf  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-30026  Filed  12-18-85:  8:45  am) 
BILLING  COOE  3510-OR-M 


Establishment  of  a  New  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

December  13, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customers  to  be  effective  on  December 
20, 1985.  For  further  information  contact 
Diana  Solkoff  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  Pakistan  have  exchanged  letters 
further  amending  their  Bilateral  Cotton 
Textile  Agreement  of  March  9  and  11, 
1982,  as  amended,  to  establish  a  new 
specific  limit  of  400,000  dozen  pairs  for 
man-made  fiber  work  gloves  in  Category 
631pt.  (only  T.S.U.S.A.  numbers 
704.3215,  704.8525,  704.8550  and 
704,9000),  produced  or  manufactured  in 
Pakinstan  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  January  1, 1985  and 
extends  through  December  31, 1985,  In 
the  letter  which  follows  this  notice,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
establish  the  new  limit. 

Merchandise  in  Category  631  pt,, 
exported  during  the  twelve-month 
period  which  began  on  December  31, 
1984  and  extends  through  December  30, 
1985,  which  exceeded  the  limit 


Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19.  1985  /  Notices 


51741 


established  for  that  period,  will  be 
permitted  entry  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption  during  the  five  thirty-day 
periods  beginnning  on  December  20. 
1935  and  extending  through  May  18, 
19C6  in  amounts  not  to  exceed  100,000 
dozen  pairs  per  thirty-day  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FT?  15175), 
May  3. 1983  (48  FR  19924).  December  14, 

1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16,  1984  (49  FR  28754),  November  9,  1984 
(49  FR  44782).  and  in  Statistical 

\  leadnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

Walter  C.  Lenahan. 

Chairman,  Committee,  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  lb*  ImplementaHon  of  Textile 
Agreement 

Commissioner  of  Customs,  Department  of  the 
Treasury,  Washington,  IJ.C.  20229. 
Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  of 
January  18. 1985  which  concerned  imports  of 
man-made  fiber  textile  products  in  Category 
631  pt.,'  produced  or  manufactured  in 
Pakistan  and  exported  during  the  tvi^elve- 
month  period  which  began  on  Durember  31. 

1984  and  extends  through  December  30, 1985. 
Effective  on  December  20,  \QAf>,  the 

directive  of  December  21, 1984  is  hereby 
amended  to  include  a  restraint  limit  of 
400.000  dozen  pairs  ^  for  man-made  fiber 
textile  products  in  Category  bSlpt.,  produced 
or  manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1985  and  extends  through 
December  31, 1985. 

Also  effective  on  December  20.  1985,  you 
are  directed  to  permit  entry  into  (he  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption,  of  man-made 
fiber  textile  products  in  Category  631pt.  (only 
T.S.U.S.A.  numbers  704.3215,  704.8525. 
704.8550  and  740.9000).  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twieve-month  period  which  began 
on  December  31. 1984  and  extends  through 
December  30, 1985,  in  amounts  not  to  exceed 
100.000  dozen  pairs  during  each  of  the 
following  thirty-day  periods  up  to  the  new 
limi^. 

December  20,  ig85-january  18. 1986. 
januarj'  19, 1966-February  17. 1986 
February  18, 1986-March  19, 1986 


'  In  Category  631,  only  T.S.U.&A.  number* 
704.3215.  704.8525.  704.8SSOand  704.9000. 

-The  restraint  limit  hag  no)  been  adjusted  to 
reOecl  any  imports  exported  after  December  31. 
1984. 


March  20, 1986-April  18, 1986 
April  19, 198&-May  IB,  1986 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  85-30027  Filed  12-18-85;  8:45  am] 
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Request  for  Public  Comment  on 
Bilateral  Textile  Consultations  With 
Portugal  on  Category  448 

December  16, 1985. 

On  November  26. 1985.  the  United 
States  Government,  under  Section  204  of 
the  Agricultural  Act  of  1956,  as  amended 
(7  U.S.C.  1854).  requested  consultations 
with  the  Government  of  Portugal 
concerning  exports  to  the  United  States 
of  Category  448  (women's,  girls',  and 
infants'  wool  trousers,  slacks,  and 
shorts),  produced  or  manufactured  in 
Portugal. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Portugal,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  such 
products  produced  or  manufactured  in 
Portugal  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  November  26. 1985  and 
extends  through  November  25, 1986  at  a 
level  of  9,916  dozen. 

A  summary  market  statement 
concerning  this  category  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  448  under  the 
agreement  with  Portugal,  or  on  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Walter  C.  Lenalian.  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly. 

Comments  or  information  submitted 
in  reponse  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textile  and  Apparel.  Room 
3100.  U.S.  Department  of  Commerce. 


14th  and  Constitution  Avenue,  NW, 
Washington,  DC.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Portugal — ^Market  Statement 

Category  448 —  Women 's  Girls '  and  Infants ' 
Wool  Trousers.  Slacks  and  Shorts 

November  1958. 
Summary  and  Conclusiona 

U.S.  imports  of  Category  448  from  Portugal 
reached  16,489  dozens  during  the  year  ending 
September  1965,  six  times  the  number 
imported  a  year  earlier.  Portugal  is  a  new 
supplier  of  Category  448.  shipping  6.704 
dozens  to  the  U.S.  in  1984.  Portugal  is  now  the 
seventh  largest  supplier  of  Category  448. 

The  substantial  increase  of  low-valued 
imports  of  Category  448  from  Portugal  is 
distrupting  the  U.S.  market  for  women's,  girls' 
and  infants'  wool  trousers. 

U.S.  Production  and  Market 

U.S.  production  of  WGl  wool  tnsusers  fell  7 
percent  in  1983  and  9  percent  in  1984. 
declining  from  885,000  dozens  to  752.000 
dozens.  The  U.S.  market  for  Category  448 
remained  relatively  stable  between  196Z  and 
1984.  However,  the  U.S.  producers'  share  of 
the  market  declined  from  87  percent  in  1962 
to  74  percent  in  1984  as  imports  took  a  larger 
share. 

U.S.  Imports  and  Import  Penetratioa 

U.S.  isiports  of  Category  448  grew  from 
129,000  dozens  in  1982  to  263.000  dozens  in 
1984,  a  104  percent  increase.  Imports 
continued  to  grow  in  1985,  increasing  74 
percent  during  the  first  nine  months  when 
compared  to  the  same  period  in  1984.  The 
ratio  of  imports  to  domestic  production  rose 
from  14.6  percent  in  1982  to  35.0  percent  in 
1984. 

|FR  Doc.  85-30028  Filed  12-18-85:  8:4S  am) 
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Request  for  Put>ltc  Comment  on 
BUaterai  Textile  ConwiNations  Witti 
Portugal  on  Categories  310/31S  and 
604pL 

December  16, 1985. 
On  Octoberr  31, 1985,  the  United 
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States  Guvernment,  under  section  204  of 
the  Agricultural  Act  of  1956,  as  amended 
(7  U.S.C.  1854),  requested  the 
Government  of  Portugal  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  gingham  and  other 
cotton  yarn-dyed  fabrics  in  Category 
310/318  and  spun  pHed  acrylic  yarn  in 
Category  604pt.  (only  T.S.U.S.A.  No. 
310.5049).  produced  or  manufactured  in 
Portugal. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Portugal,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  such 
products,  produced  or  manufactured  in 
Portugal  and  exported  to  the  United 
States  during  the  twelve-month  period 
which  began  on  October  31. 1985  and 
extends  through  October  30, 1986  at 
levels  of  6.733.536  square  yards  for 
Category  310/318,  and  573,563  pounds 
for  Category  604pt. 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  these  categories  are 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  Walter 
C.  Lenahan,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly. 

Comments  or  information  submitted 
in  reponse  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 


to  matters  which  constitute  "a  foreign 
affairs  funcfion  of  the  United  States." 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Portugal — Market  Statement 

Categories  310/318— Yam-Dyed  Fabric 

October  1985. 

Summary  and  Conclusions 

United  States  imports  of  cotton  yarn-dyed 
fabric — Categories  310/318 — from  Portugal 
were  7.2  million  square  yards  during  the  year 
ending  August  1985.  up  52  percent  from  the 
4.8  million  square  yards  imported  a  year 
earlier.  Portugal  was  the  second  largest 
supplier  of  this  fabric,  accounting  for  14 
percent  of  the  total  imports. 

The  sharp  and  substantial  increase  of  low- 
priced  imports  of  Category  310/318  from 
Portugal  is  distrupting  the  U.S.  market. 

Production  and  Market  Share 

U.S.  production  of  cotton  and  cotton/ 
polyester  yam-dyed  fabrics  fell  sharply 
during  the  third  quarter  of  1984  and  has 
continued  at  the  depressed  level.  First  half 
1985  production  was  68.6  million  square 
yards,  down  26  percent  from  the  first  half  of 

1984.  Production  in  1984.  largerly  due  to  the 
drop  during  the  last  half  of  the  year,  was 
152.0  million  square  yards,  down  17  percent 
from  1983. 

The  domestic  producers  share  of  the 
market  for  domestically  produced  and 
imported  fabric  declined  drastically  from  88 
percent  in  1983  to  70  percent  in  1984.  In 
addition,  the  domestic  producers  experienced 
a  declining  market  for  fabric  since  imports  of 
yam-dyed  apparel  rapidly  increased  in  1984. 

Imports  and  Import  Penetration 

U.S.  imports  of  Category  310/318  from  all 
sources  increased  68  percent  in  1984  to  a 
record  level  of  49.6  million  square  yards. 
Imports  for  the  first  eight  months  of  1985 
were  up  4  percent  over  the  comparable 
period  in  1984. 

The  ratio  of  imports  to  domestic  production 
doubled  from  18.1  percent  in  1983  to  32.8 
percent  in  1984.  The  ratio  continued  to  rise  in 

1985.  reaching  37.3  percent  in  the  first  half 
compared  with  28.7  percent  in  the  first  half  of 
1984. 

Import  Values 

Portugal  ships  a  wide  variety  of  fabrics  in 
both  Category  310  and  318.  Shipments  from 
Portugal  include  100  percent  cotton  and 
blended  fabrics  such  as  55  percent  cotton/45 
polyester.  Portugal's  products  also  cover  a 
wide  range  of  yam  counts,  from  ten  to  the 
fifties.  Most  of  the  shipments  from  Portugal 
are  of  ten  and  twenty  yarn  counts.  The  duty- 
paid  landed  values  are  substantially  below 
those  of  comparable  U.S.  produced  fabrics. 

During  the  period  January-August  1985,  25 
percent  of  Portugal's  Category  310  imports 
entered  under  TSUSA  325.2928;  another  25 
percent  entered  under  TSUSA  331.2935. 


Sixty-five  percent  of  Portugal's  C.itegory  318 
imports  entered  under  TSUSA  325.1953. 

PORTLGAI^MARKET  STATEMENT 

Category  604  Part —  Spun  Plied  Acrylic 
Yarns 

October  1985. 

Summary  and  Conclusions 

U.S.  imports  of  category  604  part,  spun 
plied  acrylic  yams,  from  Portugal  during  the 
year  ending  August  1985  were  624.449 
pounds,  a  sevenfold  increase  over  the  86,535 
pounds  imported  a  year  earlier.  There  were 
no  imports  of  category  604  pt.  from  Portugal 
in  1983. 

The  sharp  ans  substantial  increase  of  low- 
priced  imports  of  category  604  pt.  from 
Portugal  is  disrupting  the  U.S.  market. 

imports  and  Import  Penetration 

During  1979-1984,  imports  of  plied  acrylic 
yams  increased  by  more  than  twofold  to  20.4 
million  pounds  in  the  latter  years.  Imports 
moderated  in  1984,  actually  declining  8 
percent  compared  with  1983,  but  still  33 
percent  above  the  1982  level  and  41  pecent 
higher  than  the  1979-1983  annual  average  of 
14.5  million  pounds.  Import*  Ir;  1984  were 
Second  highest  on  record.  During  the  first 
eight  months  of  1985.  imports  were  up  to  6 
percent  over  the  corresponding  period  of 
1984. 

the  ratio  of  imports  to  domestic  shipments 
of  plied  acrylic  yams  increased  threefold, 
rising  from  21.1  percent  in  1979  to  57.1  percent 
in  1964.  The  ratio  continued  to  rise  in  1985, 
reaching  58.0  percent  for  the  first  five  months, 
compared  with  50.2  percent  in  the  first  five 
months  of  1984. 

I'.S.  Shipments  and  Market  Share 

U.S.  producers'  shipments  of  plied  acrylic 
yams  have  been  on  a  downward  trend  since 
1981.  Shipments  rose  from  42.4  million 
pounds  in  1979  to  44.7  million  in  1981  then 
dropped  to  38.3  and  35.8  million  in  1983  and 
1984,  respectively.  The  latter  figure  is  20 
percent  less  than  the  1981  level.  For  the  first 
five  months  of  1985,  shipments  dropped  12 
percent  below  the  comparable  period  of  1984 
level. 

The  U.S.  producers'  share  of  the  plied 
acrylic  yam  market  declined  from  83  percent 
in  1979  to  64  percent  in  1983  and  continued  to 
drop  in  1984.  Import's  share  of  the  market 
more  than  doubled  between  1979  and  1984, 
absorbing  all  of  the  growth  in  the  market  plus 
15  percent  of  domestic  production. 

Import  Values 

Category  604  Pt.  imports  from  Portugal  are 
entered  under  TSUSA  No.  310.5049.  spun 
plied  acrylic  yam.  The  duty-paid  landed 
values  of  these  imports  from  Portugal  are 
below  the  U.S.  producer  prices  for 
comparable  yarn. 
[FR  Doc.  85-30029  Filed  12-18-85;  8:45  am) 
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Officials  Authorized  To  Issue  Export 
Visas  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Sri 
Lanka 

December  16,  1985. 

Under  the  terms  of  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  May  10. 1983 
between  the  Governments  of  the  United 
States  and  Sri  Lanka,  the  Government  of 
Sri  Lanka  has  notified  the  United  Slates 
Government  that  Mr.  E.C.A.  de  S. 
Ekanayake  and  Mr.  M.N.  Ameer  have 
been  named  to  sign  export  visas  issued 
by  the  Greater  Colombo  Economic 
Commission.  The  purpose  of  this  notice 
is  to  advise  the  public  of  this  change. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  85-30024  Filed  12-18-85;  8;45  am| 

BIU.INC  CODE  3S10-Ofl-H 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Command  and  General  Staff  College 
Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 
Name:  Command  and  General  Staff 

College  (CGSC)  Advisory  Committee 
Date:  15-17  January  1986 
Place:  College  Conference  Room.  Bell 

Hall.  Ft.  Leavenworth.  KS  66027-6900 
Time:  2000-2200. 15  January  1986;  0900- 
1630. 16  January  1986;  0900-1400. 17 
January  1986. 
Proposed  Agenda: 
2000-2200, 15  January  1986:  Review  of 

CGSC  educational  program. 
0900-1630. 16  January  1986: 

Continuation  of  review. 
0900-1000. 17  January  1986: 

Continuation  of  review. 
lOOQ-1130, 17  January  1986:  Executive 

session. 
1300-1430, 17  January  1986:  Report  to 
Commandant. 

The  purpose  of  the  meeting  is  for  the 
Advisory  Committee  to  examine  the 
entire  range  of  College  operations  and. 
where  appropriate,  to  provide  advice 
and  recommendations  to  the  College 
Commandant  and  Faculty. 

The  meeting  will  be  open  to  the  public 
to  the  extent  that  space  limitations  of 
the  meeting  location  permit.  Because  of 


these  limitations,  interested  parties  are 
requested  to  reserve  space  by  contacting 
the  Committee's  Executive  Secretary. 

Philip  J.  Brookes,  Executive  Secretary. 
CGSC  Advisory  Committee.  Bell  Hall. 
Ft.  Leavenworth,  KS  66027-6900,  Phone: 
913-684-2741. 
Philip  |.  Brookes, 

Executive  Secretary,  CGSC  Advisory 
Committee. 

|FR  Doc.  85-29982  Filed  12-18-85;  8:45  am] 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Section  404  and  Section  10 
Permits  To  Dredge  Drainage  Canals 
and  Lakes,  and  Install  Fill  for  Multple 
Uses  and  Development  in  Orleans 
Parish,  LA 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  Intent  To  Prepare  a 

Draff  Environmental  Impact  Statement 

(DEIS). 

summary:  1.  Proposed  Action.  This 
statement  will  analyze  work  proposed  in 
a  permit  application  submitted  by  South 
Point,  Inc.  A  complex  and  efficient 
forced  drainage  system  is  planned.  This 
work  will  consist  of  the  construction  of 
approximately  17.0  miles  of  new  canals 
and  the  enlargement  of  7.0  miles  of 
existing  canals  and  two  lakes.  The 
resulting  12,500.000  cubic  yards  of 
dredged  material  will  be  deposited  in 
wetland  areas.  The  proposed  project 
area  consists  of  approximately  13.000- 
acres  of  leveed  land,  the  majority  of 
which  is  considered  wetlands. 

2.  Alternatives.  In  addition  to  the  no 
action  alternative,  the  DEIS  will  address 
several  possible  plans  for  the  area 
including  the  proposed  action.  Possible 
development  of  alternate  sites  will  also 
be  addressed. 

3.  Scoping  Process.  A.  The  proposed 
project  will  be  discussed  in  informal 
meetings  attended  by  representatives  of 
Department  of  the  Interior — U.S.  Fish 
and  Wildlife  Service,  Department  of 
Commerce — National  Marine  Fisheries 
Service,  Department  of  Defense — U.S. 
Army  Corps  of  Engineers,  Louisiana 
Department  of  Wildlife  and  Fisheries, 
and  elements  of  Louisiana  Department 
of  Natural  Resources.  Additional 
meetings  are  anticipated  to  be  held  with 
representatives  of  the  New  Orleans 


Mayor's  Office  and  with  representatives 
of  local  and  national  environmental 
groups.  A  public  scoping  meeting  will  be 
held. 

b.  Major  issues  to  be  addressed  in  the 
DEIS  include:  The  current  and  ultimate 
environmental  values  of  the  13.000-acre 
project  site,  the  potential  impacts  to  the 
existing  drainage  system,  the  impacts  of 
expected  population  and  economic 
growth  in  New  Orleans,  the  stability  of 
soils  to  support  structutes  at  the  site, 
and  the  extent  of  and  possible 
mitigation  of  vehicular  traffic  expected 
to  be  generated  by  the  proposed  project. 
Additional  issues  are  expected  to  be 
brought  out  during  a  public  scoping 
meeting  scheduled  to  be  held  14  January 
1986. 

c.  No  formal  assignments  have  as  yet 
been  planned  for  input  into  the  DEIS  by 
other  Federal  and  state  agencies. 
Nonetheless,  informal  meetings  will  be 
held  an(J  communication  will  be 
maintained  throughout  the  EIS  process. 

d.  Periodic  reviews  will  be  held  with 
various  Federal,  state,  and  local 
agencies;  they  will  be  kept  apprised  of 
the  progress. 

4.  Scoping  Meeting.  A  public  scoping 
meeting  will  be  held  at  1900  (7  p.m.)  on 
Wednesday.  14  January  1986.  at  the 
Marion  Abramson  High  School.  5552 
Read  Road.  New  Orleans,  Louisiana. 
The  meeting  will  consist  of  an 
introduction  and  a  description  of  the 
proposed  project.  EIS  process,  and 
scoping  process;  after  which  the 
attendees  will  be  divided  into  workshop 
groups,  allowing  individuals  more 
freedom  to  imput  their  ideas  and 
concerns.  Comments  made  by 
individuals  in  the  workshop  groups  will 
be  written,  compiled,  and  analyzed.  A 
summary  of  the  results  will  be  available 
upon  request. 

5.  Availability.  The  DEIS  is  scheduled 
to  be  available  to  the  public  in 
December  1986. 

ADDRESS:  Questions  concerning  the 
proposed  action  and  DEIS  can  be 
directed  to  Mr.  Robert  J.  Martinson  at 
(504)  862-2258  at  the  U.S.  Army  Corps  of 
Engineers,  Regulatory  Assessment 
Section  (LMNOD-SA),  P.O.  Box  60267, 
New  Orleans,  Louisiana  70160. 

Dated:  December  12,  1985. 
Eugene  S.  Withenpoon, 
Colonel.  CE  Commanding. 
|FR  Doc.  85-30048  Filed  12-6-85;  8:45  amj 
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DEPARTIIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  ER86-200-000, 9t  aL] 

Arkansas  Power  &  Light  Co.  et  aL; 
Electric  Rate  and  Corporate 
Regulation  Rllngs 

December  10. 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  &  Light  Company 
[Docket  No.  ER86-200-000) 

Take  notice  that  on  December  4, 1985, 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  an 
amendment  to  the  December  14, 1983 
Letter  Agreement  as  amended  May  21, 
1984.  between  AP  &  L  and  Cajun  Electric 
Power  Cooperative,  Inc.  The 
Amendment  decreases  to  38  MW  the 
contract  capacity  and  accompanying 
energy  for  which  AP&L  will  fumi^ 
transmission  services. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  December  23, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Arkansas  Power  &  Light  Company 

[Docket  No.  ER86-201-000| 

Take  notice  that  on  December  4, 1985 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  an 
amendment  dated  November  8, 1985  to 
the  Letter  Agreement  of  December  9, 
1983  (ER84-193-000)  between  AP&L  and 
the  Louisiana  Energy  &  Power  Authority. 
The  amendment  provides  for  an 
extension  of  the  term  of  the  Letter 
Agreement  through  December  31, 1986 
and  has  no  impact  on  rate,  contract 
capacity  or  revenue. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  December  23, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montaup  Electric  Company 
(Docket  No.  KR86-202-000| 

Take  notice  that  on  December  5, 1985 
Montaup  Electric  Company  ("Montaup" 
or  "the  Company")  tendered  for  filing 
rate  schedule  revisions  incorporating  a 
new  M-41  rate  for  all-requirements 
service  to  Montaup's  affiliates  Eastern 
Edison  Company  ("Eastern  Edison")  in 
Massachusetts  and  Blackstone  Valley 
Electric  Company  ("Blackstone")  in 
Rhode  Island  and  contract  demand 
service  to  three  non-affiliated 
customers:  The  Town  of  Middleborough 
in  Massachusetts  and  Pascoag  Fire 


District  and  Newport  Electric 
Corporation  in  Rhode  Island.  The  rate 
schedule  revisions  provide  for  a  first- 
step  increase  of  $24.7  million,  or  11.0% 
and  a  second-step  increase  of  $27.4 
million,  or  an  additional  1.2%.  Montaup 
requests  that  the  first-step  rates  be 
made  effective  on  February  4, 1986  and 
suspended  until  the  date  when  the 
Millstone  No.  3  unit  enters  commercial 
service.  Montaup  requests  that  the 
second-step  rates  be  made  effective  on 
February  5, 1986  and  suspended  until  the 
day  after  the  date  when  the  unit  enters 
commercial  service. 

The  increase  is  requested  to  offset  the 
increase  in  Montaup's  costs  over  the 
1985  level  being  recovered  through  the 
M-10  rates  and  to  include  Montaup's 
4.009%  ownership  interest  in  Millstone 
No.  3  in  rate  base.  The  filing  (1) 
increases  the  demand  charge  from 
$17.34467  per  KW/month  as  provided  in 
the  M-10  rate  as  currently  charged  to 
Montaup's  affiliates  to  $20.53823  per 
KW/month  in  the  first  step  and 
$20.87976  in  the  second  step,  and  (2) 
decreases  the  energy  charge  from  2.7674 
cents  per  kwh  as  provided  in  the  M-10 
rate  to  2.2849  cents  per  kwh.  The  filing 
also  includes  related  changes  in 
agreements  under  which  Eastern  Edison 
and  Blackstone  rent  transmission 
facilities  to  Montaup  and  Montaup  rents 
such  facilities  to  Eastern  Edison. 

Montaup's  filing  was  served  on  the 
affected  customers  the  Rhode  Island 
Public  Utilities  Commission  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  23, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[PR  Doc.  85-30074  Filed  12-18-85;  8:45  am) 

BIUJNG  COOC  S717-01 


I  Docket  No.  CIS0-74-001  et  aL] 

ENSTAR  Corp.;  Application  for 
Certificate  of  Public  Convenience  and 
Necessity 

December  13. 1985. 

Take  notice  that  on  December  G,  1985, 
ENSTAR  Corporation  (Applicant),  of 
P.O.  Box  2120.  Houston,  Texas  77252- 
2120,  filed  an  application  pursuant  to  the 
provisons  of  section  7(c)  of  the  Natural 
Gas  Act  15  U.S.C.  717(c),  and  §  157.23,  et 
seq,  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
Convenience  and  Necessity,  to 
Redesignate  Rate  Schedules,  and  to 
Redesignate  Pending  Proceedings  before 
the  Commission,  authorizing  the 
continued  sale  of  Natural  Gas  in 
Interstate  Commerce.  ENSTAR 
Corporation  is  filing  as  Successor  In 
Interest  to  C&K  Petroleum.lnc,  C&K 
Marine  Producing  Company,  C&K 
Offshore  Company  and  McAlester  Fuel 
Company  covering  certain  properties 
fully  set  forth  in  the  application  and  in 
the  attached  Exhibit  "C  "  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  further  requests  that  the 
Commission  authorize  these  sales  as 
sales  of  Small  Producer  reserves 
pursuant  to  the  Small  Producer 
certificates  issued  to  C&K  Petroelum. 
Inc..  in  Docket  No.  CS71-1102,  C&K 
Marine  Produciton  Company  in  Docket 
No.  CS75-93,  C&K  Offshore  Company  in 
Docket  No.  CS71-914  and  terminated 
effective  April  1, 1980;  and  issued  to 
McAlester  Fuel  Company,  in  Docket  No. 
CS67-77  and  terminated  as  of  August  25, 
1977. 

Effective  Janaury  1, 1983,  McAlester 
Fuel  Company  and  ENSTAR  Petroleum. 
Inc.  merged,  the  surviving  Corporation 
being  McAlester  Fuel  Company,  whose 
name  was  changed  on  that  same  date  to 
EINSTAR  Petroleum,  Inc.  On  December 
20, 1983.  C&K  Petroleum,  Inc.  and 
ENSTAR  Petroleum,  Inc.  were  merged 
into  ENSTAR  Corporation. 

Following  these  mergers,  ENSTAR 
Corporation  now  holds  all  rights,  titles, 
interests  and  obligations  formerly  held 
by  McAlester  Fuel  Company,  C&K 
Petroleum.  Inc.,  C&K  Offshore  Company 
and  C&K  Marine  Production  Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  30. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
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Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 


proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordnace  with  the 
Commission's  Rules. 
Under  the  procedure  herein  provided 


for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 

Secretary. 


Exhibit  "C"  to  Enstar  Corp.'s  Application  for  Certificate  of  Public  Convenience  and  Necessity 


Location— libld.  county.  State 


Flofence  FwW.  Vefmilon  Pansh,  LA 

Noi*  Rvston  IHU  Lincoln  Pahslt.  LA 

VMaqe  lieW,  Cdunibia  County.  AR 

latum  and  Cartilage  iie<ds.  Panola  County.  TX.. 

Brysns  Mill  field.  Cass.  County.  TX 

West  Cameron  blocks  *0  and  41.  Offshore.  LA. 

South  Timt>al<e<  blocli  148,  o'lshote  LouMiana  . 

South  Timbalwc  blodi  86.  offshote.  Lomsian*  ... 

South  Timbal<ef  blocXs  190  and  203.  oHshora. 

Louisiana 
Vermilion  bloc*  161.  cHshore.  Louisiana 


Tofo  lield.  Rpevss  County.  TX 

South  Andrews  held.  Andrews  County.  TX 

Pembfook  unit.  Upton  County.  TX, 

Sawyer  KaM.  Sutton  County,  TX 

Sawyer  field.  Sotloti  County,  TX 

North  Black-Rwer  M<i.  Eddy  County.  NM 

White  City  fieW.  Eddy  County.  NM _ „.. 

South  Bhacoe  field.  Wheeler  County.  TX 

Ozona  liekJ.  Crocket  County.  TX 

N  E  Gomez  held.  Crochet  County.  TX 

NE  Dales  Iteld,  Crockot  County.  TX 

/errnilion  block  171.  olfshora  Louisiana 

East  Cameron  block  1 18.  otWiote  Louniana 

SMp  Shoal  bkjck  72.  offshore  Louisiana 


Predecessor 


South  Timbalier  bk)cks  184  and  185.  offshore 

Lomsiaru 
Vermilion  block  103.  olfstiore  Louisiana 


Verrmiion  block  104.  offsfiore  Lowsiana  ... 
Ship  Shoal  btock  246.  offshore  Lousiana  . 

Atoiia  field.  Eddy  County.  NM 

Carlsbad  he«.  Eddie  County.  NM 

Hamon  ENentierger.  Beeves  County.  TX  _. 
Emperor  lield.  Winkler  County.  TX 


McAlesler  Fuel  Co 

do 

do 

do „ 

.do.- 

C  »  K  Offltiore  Company 

C  t  K  Marine  Production  Company.. 

do „ :. 

do 

do 

do 

do 

do „ 

do 

do 

do 

do 

do 

..-..do 

...do 

do , 

00 

do 

do 

do 

...do 

do 

do 

do 

do 

do 

do 


Appllcsnfs 


Predeces- 
sor's R.S. 
No. 


1 
6 
7 
8 
9 
1C 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
26 
28 
27 
28 
28 
30 
31 
32 
33 
34 
35 
36 


ftone 


None 
None' 
None 


None 


Nona 


Docket  No 


Contract  dated 


-f- 


None 
Nona 


None 
None 
None 
None 
None 


None 
None 


CI80-74- 

001 
a86-96- 

000 
CI86-93- 

000 
CI86-95- 

000 
086-94- 

000 
C!86-97- 

000 
CI86-98- 

000 
CI86-99- 

000 
CI86-101- 

000 
CI86-100- 

000 
CI86-116- 

000 
CI66-117- 

000 
CI86-114- 

000 
086-112- 

000 
CI86-118- 

000 
CI86-121- 

000 
CI86-105- 

000 
086-120- 

000 
086-119- 

000 
0186-122- 

000 
CI86-102- 

000 
086-103- 

000 
CI86-123- 

000 
086-110- 

000 
CI86-115- 

000 
086-104- 

000 
CI86-113- 

000 
086-107- 

000 
086-109- 

000 
086-106- 

000 
086-106- 

OCO 
CI86-111- 

000 


Oct.  27.  1977 

Oct  1.  1975 

i 
Dec  30.  1971 

I  Dec.  1.  1977 

Feb.  1.  1962 

Dec  23.  1957 

Dec.  15.  1977 

June  20,  1377 

Dec.  1.  1967 

Apr  11.  1961  

Jan  5.  1967 

Jan  1.  1960 

Nov  3.  1952 

Feb  12.  1973 

May  1.  1972 

Aug.  12.  1976 

Feb  6.  1975 

Jan  20,  1978 

'.  Nov.  13.  1981 


Ptvchasar 


'  Nov  12.  1976 

Dec  18.  1967 

Mar  1,  1978 

Aug.  15.  1974 

Sept.  18.  1957... 

i  Jan  15.  1973 

1  Apr  20,  1972 

[  Aug.  2.  1971 

I  Mar.  20,  1974 

I 

!  Jan  15,  1975 

I 

j  May  6,  1977 

t 

j  Nov  10,  1966 

i  Apr  5.  196Z 


Cohnntaa  Gas  Tranamanon 

Co. 
Arkansas  LouoiarM  Gas  Co. 

Oa 

Texas  restnm  Transmiasian 

Co 
Natural  GAs  Ppkne  Co. 

Transcontanenlai   Ga*   P<p*- 
ineCorp 
Do. 

Trunkline  Gas  Co. 

Oi>. 

Cokimbia  Gas  Tranamssion 

Co 
El  Paso  NMwal  Gas  Ca 

Do. 

Da. 

Do. 

Da. 

Da 

Doi 

Michigan     Wiacawn     Rpa 

Une  Co 
NoViam  Naftira;  Gas  Co. 

Do 

Do. 

Sea  Robei  r»alina  Ccntp*- 

ny 
Texas  raalnm  Transinss«n 
Company 

ine  Company 
Da 

Da 

Oa 

Da 

Do-        . 

Da 

Do. 

Weal   Texas  Gatwnng  Co. 


ire  Doc.  85-30077  Filed  12-18-85;  8A5  am) 

BILLING  COOC  6717-01-M 

(Docket  No.  RP86-27-000] 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

December  16.  1985. 

Take  notice  that  on  December  11, 
1985,  Midwestern  Gas  Transmission 


Company  (Midwestern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Vulume  No.  1.  the  following 
revised  tariff  sheets,  to  be  effective  on 
January  1. 1988: 

Second  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  21A 
Midwestern  states  that  the  tariff  sheets 
are  being  filed  to  revise  the  minimum 
bill  provision  in  Midwestem's  CD-I 


Rate  Schedule  for  its  Southern  System 
consistent  with  the  decision  of  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
regarding  the  "downstream  pipeline 
issue"  in  its  opinion  issued  August  20, 
1985  in  Wisconsin  Gas  Co.  v.  FERC.  770 
F.2d  1144. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
23. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  fo 
the  p»-oceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  fo 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-00076  Filed  12-18-65  8:45  ain| 

BILLING  COOC  6717-01-M 


(Docket  Nos.  CP86- 184-000  et  al.] 

National  Fuel  Gas  Supply  Corporation 
et  al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  National  Fuel  Gas  Supply  Corporation 

(Docket  No.  CP86-184-000| 
Decemt)er  11. 1985. 

Take  notice  that  on  November  1, 1985, 
National  Fuel  Gas  Supply  Corporation 
(National).  Ten  Lafayette  Square, 
Buffalo.  New  York  14203.  filed  in  Docket 
No.  CP86-184-000  a  request  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
sales  tap  facility  to  deliver  up  to  a 
maximum  of  75  Mcf  of  gas  per  day  for 
potential  residential  customers  in  the 
Treasure  Lake  Subdivision  in 
Pennsylvania,  under  the  certificate 
issued  in  Docket  No.  CP83-4-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

National  contends  that  the  sales  tap 
would  be  connected  to  its  affiliate 
National  Fuel  Gas  Distribution 
Corporation  in  Sandy  Township, 
Clearfield  County,  and  that  the  delivery 
point  connection  would  have  a  minimal 
impact  on  its  existing  deliveries. 
National  has  also  indicated  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  proposed  herein  without 
detriment  or  disadvantage  to  its  other 
customers. 


Comment  date:  January  27, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northern  Natural  Gas  Company.    * 
Division  of  InterNorth.  Inc. 

(Docket  No.  CP8&-60-000J 
December  12, 1985. 

Take  notice  that  on  October  21. 1985, 
Northern  Natural  Gas  Company. 
Division  of  InterNorth.  Inc.  (Northern). 
2223  Dodge  Street.  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP86-6O-000  a 
request  pursuant  to  Section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  for  authorization  to 
construct  and  operate  one  sales  tap  to 
be  utilized  as  a  small  volume 
measurement  station  for  accommodating 
natural  gas  deliveries  to  C.J.  Farms  Inc. 
(C.J.).  in  Fayette  County.  Iowa,  under  the 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  distributor. 
Peoples  Natural  Gas  Company  (Peoples) 
would  deliver  gas  to  C.J.  for  grain 
drying.  It  is  also  stated  that  the  tap 
would  provide  for  an  estimated  total 
annual  volume  of  2.200  Mcf.  Northern 
indicates  that  gas  proposed  to  be 
delivered  would  be  within  Peoples 
currently  authorized  firm  entitlement 
and  would  have  no  impact  on  Northern's 
present  deliveries.  The  Rate  Schedule 
applicable  to  the  sales  made  through  the 
proposed  facihty  is  CD-I,  it  is  indicated. 

Cost  to  install  the  small  volume  sale 
tap  is  estimated  to  be  $3,286,  of  which. 
$63.00  would  be  contributed  by  Peoples. 

Comment  date:  January  27. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP88-225-000) 
December  12, 1985. 

Take  notice  that  on  December  9,  1985, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  Post  Office 
Box  2521.  Houston,  Texas  77252.  filed  in 
Docket  No.  CP86-225-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  in  interstate  commerce  through  and 
including  October  31. 1987  for  ten 
distribution  companies,  all  as  more  fully 


set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
the  following  local  distribution 
companies  up  to  the  maximum  daily 
quantities  (MDQ)  listed  pursuant  to 
separate  gas  transportation  agreements 
with  each  shipper 


Shipper 

MOO  Ot  per 
day 

ConsolKteled  Edison  Co  o(  New  Yofk.  Inc 

PuWic  Service  Electnc  &  Gas  Co 

S60.000 
799  000 

Pniiadelpnia  Electnc  Co 

Prvladelphia  Gas  Wofks 

233.000 
197  000 

New  Jersey  Natural  Gas  Co 

280  000 

Elizabettiiown  Gas  Go _ _ 

The  Brooklyn  Union  Gas  Co „ 

National  Gas  and  Oil  Corp „... 

Ceniral  Illinois  Public  Service  Co 

B2.000 

324.000 

21.000 

20  000 

Long  Island  Lighting  Co 

150  000 

It  is  stated  that  pursuant  fo  the  terms 
of  gas  transportation  agreements  with 
each  shipper.  Texas  Eastern  would 
receive  on  an  interruptible  basis  for  the 
account  of  each  shipper  at  the  point  of 
receipt(s)  up  to  a  MDQ  of  natural  gas. 
and  such  additional  daily  quantities  of 
gas  in  excess  of  the  MDQ  as  Texas 
Eastern  in  its  sole  judgement  determines 
it  is  able  to  transport,  and  deliver  such 
quantities  to  each  shipper,  or  for  their 
account,  at  certain  points  of  delivery.  It 
is  further  stated  that  transportation 
under  the  agreements  would  be  subject 
to  section  12.6  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Fourth  Revised  Volume  Number 
1,  and  solely  for  the  purpose  of  applying 
section  12.6  the  Agreements  are 
classified  as  a  TS-1  service  agreement. 

Beginning  with  the  month  in  which  the 
transportation  commences,  Texas 
Eastern  proposes  that  each  shipper  pay 
it  each  month  a  charge  equal  to  the 
product  of  the  posted  TS-3  rate  in  effect 
during  such  month  times  the  quantity  of 
gas  delivered  by  Texas  Eastern  during 
such  month,  and  where  applicable, 
Texas  Eastern  proposes  to  collect  the 
currently  effective  Gas  Research 
Institute  (GRI)  surcharge  per  dt  for  the 
gas  transported.  Texas.  Eastern  further 
proposes  to  retain  applicable  shrinkage, 
which  is  currently  1  percent  per  dt  of 
natural  gas  received  by  Texas  Eastern 
per  zone  within  which  the  natural  gas  is 
transported. 

Comment  date:  December  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
al  the  end  of  this  notice. 
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4.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP86-142-000) 
December  11. 1985. 

Take  notice  that  on  November  1, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP86-142-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Transco  to  transport  natural  gas  on 
behalf  of  Amarex,  Inc.  (Amarex),  ail  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  it  is  requesting 
authorization  herein  to  transport  on 
behalf  of  Amarex,  on  an  interruptible 
basis,  quantities  of  natural  gas  up  to  the 
dt  equivalent  of  500  Mcf  of  gas  per  day 
pursuant  to  a  transportation  agreement 
between  Transco  and  Amarex,  dated 
October  1, 1985,  as  amended  October  8, 
1985.  It  is  explained  that  such  quantities 
would  be  purchased  by  Florida  Gas 
Transmission  Company  (Florida)  from 
Amarex  in  the  Cossinade  Field, 
Vermilion  Parish,  Louisiana  and  would 
be  received  by  Transco  from  North 
Central  Oil  Company  (North  Central)  at 
the  existing  point  of  interconnection 
between  facilities  of  Transco  and  North 
Central  in  Vermilion  Parish,  Louisiana. 
Transco  would  redeliver  such  quantities 
to  existing  points  of  interconnection 
between  the  facilities  to  Transco  and 
Florida  in  Vermilion  Parish,  Louisiana. 

Transco  further  states  that  it  would 
charge  6.81  cents  per  dt  equivalent  of 
gas  for  all  quantities  transported  to 
Florida  for  the  account  of  Amarex. 
Transco  states  it  would  not  retain, 
initially,  any  of  the  quantities 
transported  to  provide  for  compressor 
fuel  or  line  loss  make-up. 

Transco  states  that  the  transportation 
agreement  would  remain  in  force  for  a 
primary  term  of  five  years  from  the  date 
of  intitial  delivery,  and  year  to  year 
thereafter,  subject  to  termination  at  the 
end  of  the  primary  term  or  any  year 
thereafter. 

Comment  date:  December  30, 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

I  Docket  No.  CP86-224-0001 
December  12. 1985. 

Take  notice  that  on  December  6. 1985. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478  filed  in  Docket  No.  CP8&-224-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  (18  CFR  157.205)  for 
authorization  to  install  a  1-inch  sales  tap 


on  United's  8-inch  Fort  Polk  line  in 
Vernon  Parish,  Louisiana,  under  the 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  States  that  the  proposed  sales 
tap  would  enable  United  to  sell  and 
deliver  to  Entex,  Inc.,  the  local 
distributor,  an  estimated  daily  average 
of  7.5  Mcf  for  resale  to  the  North  Fort 
Trailer  Park  located  in  Entex's 
DeRidder,  Louisiana  service  area,  under 
United's  Rate  Schedule  DG-S.  The 
effective  service  agreement  for  such 
service  is  dated  July  1, 1981.  United 
advises  that  the  proposed  tap  would  be 
installed  in  compliance  with  the  Subpart 
F  of  Part  157  of  the  Commission 
Regulations. 

Comment  date;  January  27, 1986,  in 
accordance  with  the  Standard 
Paragraph  G  at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest,  if  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-30075  Filed  12-18-85;  a-45  ain| 

BILUNG  CODE  6717-OV-M 


[Docket  No.  ST82-424-001  •!  «L] 

Sun  Gas  Transmission  Co^  Inc^  st  aL; 
Extension  Reports 

December  13, 1985. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years.' 

The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or- 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  under  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.148.  A  "G"  indicates  a 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.221  which  is  extended 
under  S  284.105.  The  following  symbols 
are  used  for  transactions  pursuant  to  a 


'  Notice  of  these  extension  reports  docs  not 
constitute  a  determination  that  service  will  continue 
in  accordance  with  Order  No  436.  Final  Rule  and 
Notice  Requesting  Supplemental  Comnients.  SO  FR 
42,372  (Oct  18.  1985). 
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blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations:  a  "C{HT)".  "G(HS)"  or 
"G{HA)".  respectively,  indicates 
transportation,  sale  or  assignments  by  a 
Hinshaw  pipeline;  a  "G(LT)"  indicates 
transportation  by  a  local  distribution 
company,  and  a  "G(LS)"  indicates  sales 
or  assignments  by  a  local  distribution 
company. 
Any  person  desiring  to  be  heard  or  to 


make  any  protests  with  reference  to  said 
extension  report  should  on  or  before 
December  23. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 


the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb,  . 
Secretary. 
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BHXIMG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPE-FRL  2940-7] 

Open  Meetings  of  the  Farmworker 
Protection  Standards  for  Agricultural 
Pesticides  Negotiated  Rulemaking 
Advisory  Committee 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  we  are  giving  notice  of  two 
open  meetings  of  the  Advisory 
Committee  negotiating  Farmworker 
Protection  Standards  for  Agricultural 
Pesticides. 

The  first  meeting  will  be  held  on 
Tuesday.  January  7. 1986.  The  second 
will  be  held  on  Tuesday,  February  4, 
1986.  Each  meeting  will  be  held  in 
Conference  Room  #1112.  Crystal  Mall 
Building  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  Virginia.  Each  will 
start  at  9:00  a.m..  and  will  run  until 
completion. 

The  purpose  of  each  meeting  is  to 
continue  work  on  the  substantive  issues 
which  the  Committee  has  identified  for 
resdution.  They  include  requirements 
for  protective  clothing,  reentry  intervals, 
notification,  training,  enforcement, 
greenhouses,  nurseries,  and  medical 
monitoring. 

If  interested  in  attending,  or  in 
receiving  more  information,  please 
contact  Chris  Kirtz  at  (202)  382-7565. 


Dated:  December  16, 1985. 

Milton  Russell. 

Assistanl  Administrator  for  Policy.  Planning 
and  Evaluation. 

(FR  Doc.  85-30051  Filed  12-18-85:  8:45  am) 

BILUNG  COOE  SSeO-SO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  information  collection:  Report 
of  U.S.  Government  Securities  (FFIEC 
016  and  018):  Report  of  U.S.  Government 
Agency  and  Corporation  Securities 
(FFIEC  017). 

Background  | 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
form  SF-83,  "Request  for  OMB  Review, " 
for  the  information  collection  system 
identified  above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Neal.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503  and  to  John  Keiper,  Assistant 


Executive  Secretary  (Administration), 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC  20429. 

Comments;  Comments  on  this 
collection  of  information  should  be 
submitted  on  or  before  January  3, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary  (Administration), 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC  20429,  telephone  (202) 
389-4351. 

SUMMARY:  The  FDIC.  the  Office  of  the 
Comptroller  of  the  Currency  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  have  submitted  for 
OMB  approval  a  request  to  conduct  a 
one-time  survey  of  the  holdings  of 
securities  of  U.S.  Government  agencies 
and  Corporations  by  insured 
commercial  and  savings  banks  as  of 
December  31. 1985.  The  Federal  banking 
agencies  need  the  data  to  allow  them  to 
assess  more  accurately  the 
concentrations  of  risk  that  may  exist 
within  individual  banks.  The  survey  will 
not  be  a  part  of  the  Reports  of  Condition 
and  Income,  but  the  data  items 
represent  a  breakdown  of  information 
that  is  reported  on  the  Call  Report.  The  - 
one-time  reporting  burden  for  FDIC- 
supervised  banks  is  estimated  to  be  one- 
half  hour  per  bank. 
Dated:  December  12. 1985. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

|FR  Dor.  85-30036  Filed  12-18-85:  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 
(Docket  No.  85-23] 

The  West  Indian  Company  Umit^  v. 
Ttie  Virgin  Islands  Port  Auttrarity; 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  The  West  Indian  Company  Limited 
against  The  Virgin  Islands  Port 
Authority  was  served  December  13, 
1985.  Complainant  alleges  that  the 
respondent  has  violated  sections 
10(b)(ll).  10(b)(12)  and  10(d)(3)  of  the 
Shipping  Act  of  1984  with  regard  to  rates 
being  charged  at  its  marine  terminal 
facilities  in  St.  Thomas  Harbor,  U.S. 
Virgin  Islands. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Joseph  N. 
Ingolia.  Hearing  in  this  matter,  if  any  is 
held,  shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  presiding  officer  in  this 
proceeding  shall  be  issued  by  December 
15, 1986,  an^  the  final  decision  of  the 
Commission  shall  be  issued  by  April  15. 
1987. 

Bruce  A.  Dombrowsld. 
Acting  Secretary. 
(FR  Doc.  85-29973  Filed  12-18-^5;  8:45  am] 

BILUNG  CODE  e73(M>1-M 


Ocean  Freight  Forwarder  License 
Revocations;  Larmex  International 
Freight  Forwarders,  Inc.,  et  ai. 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.  app.  1718)  and  the  regulations  of 
the  Commission  pertaining  to  the 
licensing  of  ocean  freight  fowarders,  46 
CFR  Part  510. 
License  number:  2446 
Name:  Larmex  International  Freight 

Forwarders,  Inc. 
Address:  5453  N.W.  72nd  Ave.,  Miami, 

FL  33166 
Date  revoked:  November  28, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  number  2440 


Name:  Rapid  Air  &  Ocean,  Inc. 
Address:  6954  N.W.  12th  Street.  Miami, 

FL  33126 
Date  revoked:  November  28, 1985 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  number  1148 
Name:  World  Trade  Forwarding 

Company,  Inc. 
Address:  1919  Penn  City  Road.  Houston, 

TX  77015 
Date  revoked:  December  5, 1985 
Reason:  Requested  revocation 

voluntarily 
License  number  554 
Name:  Reliable  Cargo  Shipping  Co.,  Inc. 
Address:  184  Kent  Avenue,  Brooklyn, 

NY  11211 
Date  revoked:  December  5, 1985 
Reason:  Surrendered  license  voluntarily 
License  number  855 
Name:  S.  G.  Scott  Company 
Address:  3909  E.  Lake  Terrace,  Miramar, 

FL  33023 
Date  revoked:  December  9, 1985 
Reason:  Requested  revocation 

voluntarily 
License  number  2787 
Name:  Select  Shipping,  Inc. 
Address:  P.O.  Box  276,  Staten  Island,  NY 

10306 
Date  revoked:  December  15, 1985 
Reason:  Requested  revocation 

voluntarily 
Robert  G.  Drew. 
Director,  Bureau  of  Tariffs. 

[FR  Doc.  85-30019  Filed  12-18-85;  8:45  am] 

BHJJNG  CODE  6730-01-M 

FEDERAL  RESERVE  SYSTEM 
[Docltet  No.  R-0515] 

Policy  Regarding  Risks  on  Large- 
Ooiiar  Wire  Transfer  Systems 
Technical  Amendment 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Policy  statement;  technical 
amendment. 

summary:  This  document  clarifies  the 
Board's  purpose  in  adopting  the  term 
"U.S.  capital  equivalency"  in  its  policy 
statement  on  risks  on  large-dollar 
payments  systems.  The  original  policy 
statement  was  published  in  the  Federal 
Register  on  May  22. 1985  (50  FR  21120). 
FOR  FURTHER  INFORMATION  CONTACT. 
Edward  C.  Ettin,  Deputy  Director, 
Division  of  Research  and  Statistics  (202/ 
452-3368);  Sydney  J.  Key,  Economist, 
Division  of  International  Finance  (202/ 
452-3522);  Joseph  R.  Alexander, 
Attorney,  Legal  Division  (202/452-2489); 
or  Joy  W.  O'Connell, 
Telecommunication  Device  for  the  Deaf 
(202/452-3244). 


SUPPLEMENTARY  INFORMATION:  The 

Board's  policy  on  reducing  risks  on 
large-dollar  wire  transfer  systems 
strongly  urges  each  entity  participating 
on  private  large-dollar  networks  or 
incurring  daylight  overdrafts  on  Fedwire 
to  adopt  a  sender  net  debit  cap  (a  ceiling 
on  the  aggregate  cross-system  net  debit 
position  that  it  can  incur  during  a  given 
interval).  For  most  participants,  the 
sender  net  debit  caps  are  to  be 
computed  as  multiples  of  capital.  U.S. 
branches  and  agencies  of  foreign  banks, 
however,  are  not  separately 
incorporated  and  have  no  capital  of 
their  own.  Accordingly,  the  Board 
decided  that  in  determining  cross- 
system  sender  net  debit  caps,  branches 
and  agencies  should  use  the  worldwide 
capital  of  the  foreign  bank  establishing 
the  branches  and/or  agencies,  and  that 
the  adjusted  primary  capital  of  any  U.S. 
bank  and/or  Edge  subsidiaries  should 
be  subtracted  from  the  foreign  bank's 
adjusted  primary  capital  to  avoid  double 
counting. 

In  assessing  the  Federal  Reserve's 
own  risk  on  Fedwire,  however,  the 
Board  expressed  concern  about  the  lack 
of  timely  information  on  foreign  banks 
and  the  Federal  Reserve's  inabiUty  to 
monitor  their  non-U.S.  operations.  The 
Board  thus  decided  that,  only  for 
purposes  of  determining  the  volume  of  a 
foreign  bank  family's  uncollateralized 
Fedwire  daylight  overdrafts,  the  cap 
multiples  would  be  applied  to  another, 
narrower  measure  that  the  Board  termed 
"U.S.  capital  equivalency."* 

The  Institute  of  Foreign  Bankers,  Ina, 
has  objected  to  the  characterization  of 
this  measure  as  "U.S.  capital 
equivalency,"  stating  that  it  is  "both 
misleading  and  unnecessary,  [and]  could 
have  unintended  and  unwarranted 
precedential  effect  adverse  to  foreign 
banks  in  other  contexts." 

In  the  context  of  the  Board's  risk 
reduction  policy,  the  formula  for  "U.S. 
capital  equivalency"  was  used  because 
it  was  a  pre-existing  measure  that 
resulted  in  reasonably  equitable 
treatment  for  the  branches  and  agencies 
for  this  purpose,  and  the  term  "capital 
equivalency"  is  used  in  regulations  of 
the  Comptroller  of  the  Currency,  12  CFR 
28.6.  This  decision,  however,  was  not 


■  "Capital  equivalency"  was  deHned  at  the 
greater  (1)  the  sum  of  the  amount  of  capital  (but  not 
surplus)  which  would  be  required  of  a  national  t>ank 
being  organized  at  each  branch  or  agency  location, 
or  (2)  the  sum  of  5  per  cent  of  the  total  liabilities  of 
each  branch  or  agency,  including  acceptances,  but 
excluding  (A)  accrued  expenses  and  (B)  atr.uunts 
due  and  other  liabilities  to  offices,  branches,  and 
subsidiaries  of  the  foreign  bank.  This  defmition 
follows  the  deposit  requirements  applied  to  federal 
branches  and  agencies  by  section  4(g)  of  the 
International  Banking  Act  of  1978. 12  U.&C  3102(g). 
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meant  to  suggest  that  this  measure  could 
nor  should  be  used  to  measure  "capital" 
for  prudential  or  other  purposes. 
Accordingly,  the  Board  has  determined 
to  amend  Ms  policy  statement  to  indicate 
that  its  use  of  this  term  in  the  policy 
statement  was  not  meant  to  suggest  that 
die  Board  presently  intends  that  this 
measure  necessarily  should  be  used  to 
measure  a  foreign  bank's  capital 
position  in  the  U.S.  for  prudential  on 
other  purposes.'  Speciflcally.  the  term 
"U.S.  capital  equivalency"  where  it 
refers  to  U.S.  branches  and  agencies  of 
foreign  banks  will  be  placed  in 
quotation  marks,  and  an  explanatory 
sentence  will  be  added  to  the  first 
occiurence  of  this  term. 

The  following  changes  are  made  in 
Docket  No.  R-0515  appearing  on  page 
21120  in  the  issue  of  May  22, 1985.  and  in 
the  Board's  release  of  May  17. 1965: 

1.  On  page  21125,  in  the  first  fuD 
paragraph  of  the  third  column  (the 
bottom  of  page  26  of  the  Board's 
release),  the  phrase  "U.S.  capital 
equivalency"  is  placed  in  quotation 
marks. 

2.  On  page  21125  in  the  text 
immediately  after  the  indication  for 
footnote  14,  the  following  parenthetical 
is  inserted:  "(The  term  'U.S.  capital 
equivalency'  has  been  chosen  merely  as 
the  most  convenient  term  of  art.  While 
*D.S.  capital  equivalency'  is  to  continue 
to  be  used  in  connection  with  'sender 
net  debit  cap  multiples.'  developed  bom 
the  foreign  banks'  self-evaluation,  to 
determine  foreign  banks'  maximum 
uncollateralized  daylight  overdrafts  on 
Fedwire.  the  Board's  use  of  the  term  in 
this  iranner  is  not  meant  to  suggest  that 
the  Board  presently  intends  that  this 
meastm  necessarily  should  be  used  to 
measure  a  foreign  bank's  capital 
position  in  the  United  States  for 
prudential  or  other  purposes)." 

By  order  of  the  Board  of  Covemors  of  the 
Federal  Reserve  System,  December  13. 1985. 
Wimam  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc.  85-30087  Filed  12-18-65:  8:45  am] 
■LUMB  COSE  aio-aMi 


Faiflawn  Plaza  tnvestnients.  Inc.; 
Formation  of;  Acquistion  by;  or  Merger 
of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Com|>any 


'  Parallel  ctianges  will  be  made  in  other 
documents  refemng  to  the  Board's  daylight 
overdraft  policy  and  its  implementation  if  and  as 
ihey  are  revised  for  other  reasons. 


Act  (12  U.S.C  1842)  and  {  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bafik  holding 
compaap^The  factors  that  »re 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  tJie 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
o.f  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  su^ce  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Convnents  regarding  this  application 
must  be  received  not  la^er  than 
December  29, 1965. 

A.  reoeiul  xeserve  Banc  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64196: 

1.  Fair/awn  Plaza  Investments,  Inc., 
Topeka,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  80.274 
percent  of  the  voting  shares  of  Fairlawn 
Plaza  State  Bank,  Topeka,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  17. 1985. 
fames  McAfee, 

Associate  Secretary  of  the  Board.   . 
(PR  Doc.  85-30190  Filed  12-18-85: 11;02  am] 

BHJJNO  CODE  «t1«-«1-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1944. 

Interested  parties  may  impact  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations, 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  231-007925-002. 

Title»  North  Atlantic  Terminal  Lumber 
Conference. 

Parties:  John  J.  Orr  &  Son.  Inc., 
Seaview  Avenue  Lumber  Terminal,  Inc., 
New  Haven  Terminal,  Inc.,  Elizabeth 
Lumber  Yard,  Lumber  Exchange 
Terminal,  South  (ersey  Port  Corporation. 
Wilmington  Marine  Terminal.  Lumber 
Terminals,  Inc. 

Synopsis:  This  agreement  amends  the 
basic  conference  agreement  which 
relates  to  the  operation  of  the 
conference  members  in  furnishing 
marine  terminal  facilities  in  connection 
with  the  receipt,  delivery  handling  and/ 
or  storage  of  lumber  and  other  forest 
products  at  North  Atlantic  ports.  The 
amendment  changes  Paragraph  3(d)  of 
the  agreement  to  read,  "The  annual  dues 
payable  by  members  of  the  Conference 
shall  be  such  amount  as  may  be 
provided  in  the  Conference  by-laws". 

Agreement  No:  224-010661. 

Title:  Los  Angeles  Terminal 
Agreement.  • 

Parties:  The  City  Of  Los  Angeles 
(City),  Japan  Line,  Ltd.  (Assignee).  Y.  S. 
Line,  Ltd.  (Assignee). 

Synopsis:  This  agreement  provides  for 
the  granting  by  the  City  to  the  Assignees 
of  nonexclusive  preferential  use  of 
Berths  127-131.  56.2  acres  of  backland. 
and  the  use  of  one  City  owned  twin  lift 
gantry  type  crane,  all  located  wirtiin  the 
Port  of  Los  Angeles.  The  agreement  is 
terminable  upon  30  days'  written  notice. 
The  premises  are  to  be  used  for  berthing 
and  mooring  of  vessels  owned, 
operated,  serviced  or  represented  by 
Assignees  along  with  the  handling  of 
cargo  and  the  disembarking  of 
passengers  and  their  baggage. 
Agreement  No.  T-3071  will  terminate  on 
the  effective  date  of  Agreement  No.  224- 
010861.  The  parties  have  requested  a 
shortened  review  period  for  the 
agreement. 

Agreement  No.:  224-010862. 

Title:  Savannah  Terminal  Agreements. 

Parties:  Georgia  Ports.  Authority 
(Authority),  Scanbarber  A/S 
(Scanbarber). 

Synopsis:  This  agreement  covers  the 
lease  by  the  Authoirty  to  Scanbarber  of 
parking  slots  for  operating  a  container 
yard  within  the  confines  of  the 
Authority's  Garden  City  Terminal  in 
Savannah,  Georgia.  The  container  yard 
will  be  operated  by  employees  of 
Scanbarber.  The  term  of  the  lease  shall 
be  for  three  years,  which  term  shall 
begin  on  the  Hrst  day  of  the  month 
following  determination  of  its  effective 
date  by  the  Federal  Maritime 
Commission.  Scanbarber  shall  have  the 
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option  to  renew  or  extend  the  lease  for 
two  additional  years.  Scanbarber  for 
tonnage  generated  by  them  during  any 
365  day  guarantee  period  in  excess  of 
50,000  short  tons,  will  pay  wharfage  to 
the  Authority  based  on  a  scale  as 
provided  for  in  the  agreement.  The 
parties  have  requested  a  shortened 
review  period  for  the  agreement. 

Dated:  December  16, 1985. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 

[FR  Doc.  85-30061  Filed  12-18-85;  8:45  am] 
BMXINO  CODE  tTSO-OI-M 


Rling  and  Effective  Date  of 
Aasessment  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice,  that  on  December 
12, 1985,  the  following  agreement  was 
filed  with  the  Commission  pursuant  to 
section  5,  Shipping  Act  of  1984.  and  was 
deemed  effective  on  that  date,  to  the 
extent  it  constitutes  cm  assessment 
agreement  as  described  in  paragraph  (d) 
of  section  5,  Shipping  Act  of  1984. 

Agreement  No.:  201-000082-009. 

Title:  West  Gulf  Marine  Association 
Assessment  Agreement. 

Parties:  West  Gulf  Marine  Association 
(WGMA),  International  Longshoremen's 
Association  AFL-CIO  (ILA). 

Synopsis:  The  amendment  provides 
for  the  reduction  of  the  cargo 
assessment  provided  for  in  the  WGMA 
Resolution  of  September  27, 1985, 
effective  October  1. 1985.  The  reduction 
is  to  become  effective  on  January  1. 
1986.  The  Resolution  provides  for  an 
assessment  calculated  on  the  basis  of 
tonnage  handled  in  the  ports  of  the  West 
Gulf.  The  assessment  will  continue  to  be 
known  as  the  Guaranteed  Annual 
Income  Program  and  Fringe  Benefits 
Contract  Administration  Assessment.  It 
is  the  responsibility  of  the  direct 
employees  of  labor  under  the  applicable 
collective  bargaining  agreements 
between  the  WGMA  and  the  ILA  to 
remit  such  assessment  to  the  WGMA 
based  on  the  rates  set  out  for  specific 
types  of  cargo.  The  assessment  is  to  be 
collected  by  the  WGMA  and  the  funds 
generated  thereby  are  to  be 
administered  by  the  WGMA  to  meet  its 
obligations  under  the  various 
agreements  existing  between  it  and  the 
ILA. 

Dated:  Derember  16. 1S85. 


By  Order  of  the  Federal  Maritime 
Commission. 
Bruce  A.  Dombrowski, 
Acting  Secretary. 
[FR  Doc.  85-30062  Filed  12-18-65:  8:45  am] 

BHJJNO  COOC  t730-01-M 


Tariff  Rule*  on  Containers/Trailers 
Not  Owned  or  Leaaed  by  ttie  Carrier; 
Filing  of  Request  for  Order  To  Show 
Cause 

Notice  is  given  that  Interpool,  Ltd.  has 
requested  the  Commission  to  direct  the 
U.S.  Atlantic-North  Europe  Conference 
to  show  cause  why  a  tariff  provision 
proposed  by  that  Conference,  stipulating 
that  member  lines  will  not  pay  any 
charges  in  connection  with  the  use  of 
containers  not  owned  or  leased  by  the 
member  lines,  should  not  be  found  to 
violate  section  10(c)  of  the  Shipping  Act 
of  1984.  The  tariff  provision  was  filed  in 
the  Conference's  Intermodal  Freight 
Tariff  FMC  No.  1  on  November  29, 1985, 
and  is  scheduled  to  become  effective 
January  1, 1986.  Interested  persons  may 
inspect  and  obtain  a  copy  of  the  request 
at  the  Washington  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  1101. 

The  request  is  being  served  on  the 
Conference  this  date,  and  the 
Conference  and  any  interested  persons 
may  submit  replies  to  the  request  to  the 
Acting  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573,  on 
or  before  December  31, 1985.  An  original 
and  fifteen  copies  of  such  replies  shall 
be  submitted.  A  copy  of  such  replies 
shall  also  be  served  on  filing  counsel: 
Robert ).  Abies,  Esq.,  1919  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20006. 
Bruce  A.  Dombrowsid, 
Acting  Secretary. 
[FR  Doc.  85-30063  Filed  12-18-85;  8:45  am] 

BtLUNQ  CODE  S73O-01-M 


DEPARTiMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-85-1574] 

Submission  of  Proposed  information' 
Collection  to  0MB 

aqency:  Office  of  Administration,  HUD. 
Action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ACHON:  Interested  persons  are  invited  to 
submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC.  20503. 
FOR  FURTHER  INFORMATKNI  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  SW., 
Washington,  D.C  20410,  telephone  (202) 
755-8050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2]  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal:  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  of  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposed  and  the  OMB  Desk  Officer  for 
the  Department. 

Copies  of  the  proposal  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

Th  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Definition  of  Income,  Rents 
and  Recertification  of  Family  Income  for 
the  Rent  Supplement  and  Section  236 
Programs,  24  CFR  Parts  215,  236,  813. 
886,  and  913. 

Office:  Housing. 

Form  Number:  None. 

Frequency  of  Submission:  On 
Occasion. 

Affected  Public:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other  Foi^ 
Profit,  and  Non-Profit  Institutions. 
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Estimated  Burden  Hours:  350. 

Status:  New. 

Contract:  James  ].  Tahash.  HUD,  (202) 
426-3944:  Robert  Fishman.  OMB.  (202) 
395-6880. 

Authority:  Sec:  3S07  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507:  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  Decemlier  9. 1985. 
Deniik  F.  Gear, 

Director.  Office  of  Information  Policies  and 

Syslerns. 

(FR  Doc.  85-30065  Filed  12-18-85:  8:45  am) 

BnjJNG  COOC  4M0-01-M 


Office  of  Environinent  and  Energy 

(Docket  No.  1-85-137] 

Intended  Environmental  Impact 
Statement 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  an 
Environmental  Impact  Statement  (EIS)  is 
under  preparation  by  the  City  of  Costa 
Mesa.  California  for  the  Downtown 
Area  I  Redevelopment  Project  under  the 
HUD  programs  as  described  in  the 
appendix  of  the  Notice.  This  fifatice  is 
required  by  the  Council  on 
Environmental  Quality  under  its  rule  (40 
CFR  Part  1500). 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments. concerning  the  particular 
project  to  the  specific  person  or  address 
indicated  in  the  appropriate  part  of  the 
appendix. 

Particularly  solicited  is  information  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
area,  issues  and  data  which  the  EIS 
should  consider,  recommended 
mitigating  measures  and  alternatives, 
and  major  issues  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law,  special 
expertise  or  other  special  interest  should 
report  their  interests  and  indicate  their 
readiness  to  aid  the  EIS  effort  as  a 
"cooperating  agency." 

This  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
a  Notice  in  the  Federal  Regbter,  a  Draft 
EIS  has  not  been  filed  on  a  project,  then 
the  Notice  for  that  project  shall  be 
cancelled.  If  a  Draft  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Rederal  Register, 
then  a  new  and  updated  Notice  of  Intent 
will  be  published. 


Issued  at  Washington.  DC,  December  16. 
1985. 
Dorothy  S.  Williams. 

Deputy  Director,  Office  of  Environment  and 
Energy. 

Appendix  | 

EIS  on  the  Costa  Mesa  Downtown  Area 
I  Redevelopment  Project 

The  aty  of  Costa  Mesa,  California, 
has  under  preparation  an  Environmental 
Impact  Statement  (EIS)  for  Downtown 
Area  I  Redevelopment  Project  and 
solicits  comments  and  information  for 
consideration  in  the  EIS. 

Description:  The  proposed  project 
involves  the  redevelopment  of 
approximately  19  acres  with  residential 
and  commercial  uses.  This  project  is 
divided  into  tlsee  separate  parcels, 
known  as  Sites  1,  2  and  3.  These  parcels 
are  contained  in  an  area  bounded  by 
19th  Street  on  the  north,  Newport 
Boulevard  on  the  east.  18th  Street  on  the 
south,  and  Anaheim  Avenue  on  the 
west.  The  estimated  acquisition  costs 
for  each  of  these  developments  are  $9 
million  for  the  Site  1  project,  S6  million 
for  the  Site  2  project  and  $5  million  uf 
the  Site  3  project 

Federal  funding  for  the  i>roject  is 
expected  to  be  from  the  U.S.  Department 
of  Housing  and  Urban  Development's 
Community  Development  Block  Grant 
Program. 

Need:  The  decision  to  prepare  an  EIS 
has  been  based  upon  the  large-scale 
nature  of  the  project  and  compliance 
with  the  State  of  California's 
Environmental  Quality  Act. 

Comments:  The  Draft  EIS  is  expected 
to  be  published  and  distributed  on  or 
about  December  17, 1985.  Copy  of  the 
DEIS  will  be  on  file  at  the  municipal 
office  or  can  be  obtained  for  a  fee  of 
approximately  $20.00.  Comments  should 
be  forwarded  to  Allan  Roeder,  City 
Manager,  City  of  Costa  Mesa,  77  Fair 
Drive.  P.O.  Box  120a  Costa  Mesa, 
California  92626,  (714)  754-5606. 
[FR  Doc.  85-30083  Filed  12-18-85;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Supplemental 
Environmental  Impact  Statement  on 
the  Use  of  Lead  Shot  for  Hunting 
Migratory  Birds  in  the  United  States 

agency:  Fish  and  Wildlife  Service 

Interior. 

ACTION:  Notice  of  availability. 

sunimary:  This  Notice  advises  the 
public  that  the  draft  Supplemental 


Environmental  Impact  Statement  on  the 
use  of  lead  shot  for  hunting  migratory 
bii'rf^  the  Untted  States  is  available 
for  public  review.  Comments  and 
suggestions  are  requested. 

This  Draft^upplement  of  a  1976  FES 
on  the  use  of  steel  shot  for  hunting 
waterfowl  in  the  United  States  incorp- 
orates data  from  that  document  and 
summarizes  information  gathered  since 
1976  on  lead  poisoning  of  endangered 
and  nonendangered  migratory  birds  due 
to  lead  shot  ingestion.  Alternatives 
considered  in  1976  have  been 
reevaluated  in  the  light  of  the  expanded 
scope  of  concern  for  lead  poisoning  in  a 
broader  range  of  migratory  birds, 
particularly  the  bald  eagle.  The 
proposed  action  is:  To  promulgate 
annual  regulations  for  waterfowl 
hunting  seasons  that  will  eliminate  lead 
poisoning  resulting  from  ingestion  of 
lead  shotgun  pellets  as  a  significant 
mortality  factor  amor^g  migratory  birds. 

Six  alternative  methods  for  achieving 
this  objective  include  three  different  sets 
of  criteria  for  protecting  bald  eagles,  no 
action  (no  hunting),  no  use  of  lead  shot 
and  an  all  lead  shot  alternative.  This 
Draft  Supplement  concludes  that  an 
expansion  of  the  original  proposal 
(Alternative  1)  not  to  allow  lead  shot  for 
waterfowl  hunting  in  designated 
problem  zones  continues  to  be  the  most 
appropriate  method  for  dealing  with  this 
problem. 

DATE:  Written  comments  are  requested 
by  February  3, 1986. 

ADDRESSES:  Comments  should  be 
addressed  to  Director  (FWS/MBMO), 
Room  536  Matomic,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240. 

Public  hearings  will  be  held  at  the 
following  locations: 

Pacific  Flyway:  January  14, 1986,  from 
1  pm  to  5  pm  at  the  Woodlake  Irm,  500 
Leisure  Lar.c.  Sacramento,  California. 

Centra!  Flyway:  January  14, 1986, 
from  9  am  to  1  pm  at  the  Stapleton  Plaza 
Hotel  and  Athletic  Center,  3333  Quebec 
Street,  Denver,  Colorado. 

Mississippi  Flyway:  January  14, 1986, 
from  7  pm  to  10  pm  at  the  Airport 
Ramada  Inn,  St.  Louis,  Missouri. 

Atlantic  Flyway  and  national  hearing: 
January  14, 1986,  from  9  am  to  5  pm  at 
the  Department  of  the  Interior 
Auditorium,  18th  and  C  Streets,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240  (202- 
254-3207). 


BEST  COPY  AVAILABLE 
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Individuals  wishing  copies  of  this  EIS 
for  review  should  immediately  contact 
the  above  individual.  Copies  have  been 
sent  to  all  agencies  and  individuals  that 
have  expressed  interest  in  receiving  Fish 
and  Wildlife  Service  documents  on  this 
subject. 

supplemcntahv  mfomnation:  RoUin  D. 
Sparrawe;  Chief,  O&ice  of  Migratory 
Bird  Management  is  the  primary  author 
of  this  document. 

In  making  the  annual  decisions 
whether,  where  and  how  migratory  bird 
hunting  will  be  allowed  under  .he  terms 
of  the  Migratory  Bird  Treaty  Act,  the 
Secretary  of  the  Interior  is  required  to 
determine  the  capability  of  waterfowl 
and  other  migratory  bird  resources  to 
sustain  a  sport  harvest  throughout  the 
various  portions  of  their  range.  As  lead 
poisoning  is  a  significant  annual 
mortality  factor  for  certain  species  of 
waterfowl  that  indirectly  results  from 
their  sport  harvest,  (he  annual  decision 
process  must  take  into  account  where  it 
is  necessary  to  curtail  further  deposition 
of  lead  shotgun  pellets  to  control 
additional  loss  of  these  birds. 

In  addition,  there  are  areas  of  the 
country  where  bald  eagles,  populations 
that  are  listed  as  endangered  or 
threatened,  prey  on  crippled  or  dead 
waterfowl  that  carry  ingested  or 
embedded  lead  shot.  Ingesting  such  shot 
can  lead  to  illness  or  death  from  lead 
poisoning.  As  the  Endangered  Species 
Act  requires  Federal  agencies  to 
conserve  endangered  species  and  avoid 
jeopardizing  their  continued  existence, 
the  Secretary  must  consider  where  it  is 
necessary  to  require  nontoxic  shot  in 
order  to  reduce  exposure  of  bald  eagles 
to  lead  in  their  waterfowl  prey. 

If  a  determination  is  made  that  the  use 
of  lead  shot  must  be  avoided  in  order  for 
the  migratory  bird  hunting  program  to 
remain  in  compliance  with  the 
requirements  of  one  or  more  of  these 
statutes,  the  Secretary  must  implement  a 
program  that  meets  those  requirements. 

Wildlife  biologists  have  known 
throughout  this  century  that  spent  lead 
pellets  deposited  during  hunting  can 
cause  sickness  and  death  in  waterfowl. 
In  earlier  decades  when  waterfowl 
populations  were  greater  this  incidental 
hunting-related  mortality  did  not  seem 
critical  enough  to  warrant  seeking  a  less 
toxic  alternative  to  lead  shot. 

Increasingly,  continental  waterfowl 
populations  have  come  under  stress 
from  destruction  and  degradation  of 
their  habitat,  periodic  adverse  weather 
cycles  and  disease  on  crowded 
migration  and  wintering  habitats.  By  the 


1960s  and  19708  the  need  to  find  an 
alternative  to  lead's  toxicity  became 
obvious  to  wildlife  managers.  In  1976, 
the  Department  of  the  Interior  published 
a  Fmal  Environmental  Statement  (FES- 
76).  Proposed  Use  of  Steel  Shot  for 
Hunting  Waterfowl  in  the  United  States. 
The  proposed  action  presented  at  that 
time  sought  to  limit  further  deposition  of 
lead  shot  pellets  in  areas  used  by 
aquatic  birds  in  order  to  eliminate  lead 
poisoning  from  ingested  lead  shotgun 
pellets  as  a  signiticant  mortality  factor 
among  these  birds.  This  proposed  action 
was  and  continues  to  be  implemented  10 
years  after  it  was  first  presented. 

Since  1976,  nontoxic  shot  has  been 
required  for  hunting  waterfowl  at 
numerous  locations  throughout  the 
United  States.  These  requirements  are 
now  reflected  in  both  State  and  Federal 
hunting  regulations.  In  1985,  about  30 
percent  of  the  average  annual  waterfowl 
harvest  in  the  United  States  occurred  in 
designated  nontoxic  shot  zones  in  33 
states.  Acceptance  of  this  program  has 
occurred  among  waterfowl  hunters  in 
some  but  not  all  states. 

The  majority  of  wildlife  managers  and 
many  hunters  understand  the  need  for 
conversion  to  a  nontoxic  shot  in  order  to 
maintain  waterfowl  populations. 
However,  there  are  people  who  believe 
that  steel  shot  is  not  the  answer  that  it 
will  damage  their  guns  and  cripple  more 
waterfowl  than  lead.  These  concerns  are 
true  in  part  Shotguns  with  thin-walled 
barrels  or  barrels  made  of  soft  steel 
should  not  be  used  for  firing  steel  loads. 
However  modem  shotguns  available 
from  the  major  American  arms 
manufacturers  are  safe  for  use  with  steel 
shot.  Numerous  tests  relating  to 
crippling  loss  with  steel  have  produced 
results  as  varied  as  their  individual 
objectives.  There  does  appear  to  be  a 
greater  crippling  loss  with  steel. 
However,  the  extent  to  which  hunter 
familiarity  with  the  different  shooting 
characteristics  of  steel  may  affect  these 
losses  has  not  been  determined. 

Criticism  about  the  need  to  convert  to 
nontoxic  shot  also  centers  on  the  lack  of 
hunter-observed,  lead-poisoning 
mortality.  This  results  from  the  fact  that 
most  lead  poisoning  occurs  after  the 
hunting  season  when  waterfowl  can 
feed  undisturbed  on  hunted  areas  where 
shot  has  been  deposited  recently  and 
the  fact  that  lead  poisoning  is  a  slow, 
debilitating  disease  that  makes  its 
victims  susceptible  to  predation  or  other 
diseases.  When  encountered,  these  birds 
are  often  mistaken  for  cripples.  Given 
the  difficulty  in  fmding  lead-poisoned 
birds,  no  accurate  estimates  can  be 


made  of  annual  losses.  What  is  known 
is  that  losses  are  occurring  every  year 
and  across  the  nation.  And  they  are 
controllable  as  a  reasonable  and 
nontoxic  substitute  for  lead  shot  is 
available. 

Since  FES-76  was  issued 
examinations  of  dead  bald  eagles  have 
demonstrated  that  they  are  dying  from 
lead  poisoning  also.  The  major  source  of 
this  lead  exposure  is  believed  to  be  lead 
pellets  embedded  in  or  ingested  by 
waterfowl  and  their  other  prey.  To  date 
105  lead-poisoned  bald  eagles  have  been 
diagnosed  by  the  Service's  National 
Wildlife  Health  Laboratory. 

The  bald  eagle  is  listed  as  endangered 
or  threatened  in  different  parts  of  the 
conterminous  48  States.  A  national 
emblem,  the  bald  eagle  is  also  an  object 
of  cultural  significance,  symbolizing  not 
only  the  strength  of  the  nation,  but 
increasingly,  quality  in  American  life. 
As  a  result,  the  bald  eagle  is  protected 
by  many  national  laws  that  together 
place  a  mandate  on  the  Secretary  of  the 
Interior  to  protect  this  species.  This 
responsibility  was  highlighted  in  1985 
when,  in  a  successful  suit  by  the 
National  Wildlife  Federation,  the  Court 
admonished  the  Department  of  the 
Interior  of  the  need  to  consider 
alternatives  for  protecting  bald  eagles 
from  lead  poisoning,  a  topic  not  covered 
by  FES-76.  This  Supplement  is  in  part  a 
response  to  that  need. 

Since  1978.  the  ainmaUy  appropriated 
funds  for  the  Department  of  the  Interior 
have  been  restricted  in  their  use  by  the 
following  provision:  "No  funds 
appropriated  by  the  Act  shall  be 
available  for  die  hnplementation  or 
enforcement  of  any  rule  or  regulation  of 
the  United  States  Fish  and  WUdlife 
Service,  Department  of  the  Interior, 
requiring  the  use  of  steel  shot  in 
connection  with  the  hunting  of 
waterfowl  in  any  State  of  the  United 
States  unless  the  appropriate  State 
regulatory  authority  approves  such 
implementation."  As  a  consequence,  the 
regulations  have  not  been  applied 
consistently  throughout  the  United 
States.  The  implementation  has  varied 
by  State,  and  in  some  cases,  public 
lands  have  been  regulated  by  more  rigid 
standards  than  private  lands. 

In  1985,  the  Fish  and  WildUfe  Service, 
with  input  from  the  States.  Flyway 
Councils  and  the  public  developed 
guidelines  for  identifying  zones  where 
the  use  of  lead  shot  should  not  be 
permitted  for  waterfowl  hunting  in  order 
to  reduce  exposure  of  waterfowl  to  lead. 
Additionally,  preliminary  criteria  were 
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developed  to  begin  to  reduce  exposure 
of  bald  eagles  to  lead  poisoning. 

Many  studies  of  lead  poisoning  in 
birds  and  the  increased  use  of  nontoxic 
shot  for  hunting  waterfowl  have 
occurred  since  1976  as  a  result  of 
private.  State  or  Federal  initiatives. 
Much  of  the  new  information  relates  to 
bald  eagles.  Other  new  information 
relates  to  lead  poisoning  of  waterfowl 
and  other  migratory  birds. 

The  Service  has  concluded  that  it  is  in 
the  pubhc  interest  to  provide  an  update 
of  this  information;  to  expand 
consideration  to  include  lead  shot- 
poisoning  effects  on  all  hunted 
migratory  birds;  and  to  analyze 
alternatives  for  meeting  federal 
obligations  to  protect  and  recover  the 
bald  eagle. 

Additionally,  in  the  mid-19808 
waterfowl  populations  are  under  stress; 
their  numbers  are  significantly 
depressed:  and  management  options 
that  offer  opportunity  to  enhance  their 
survival  and  health  take  on  increased 
importance.  Besides  waterfowl  and  bald 
eagles,  other  migratory  birds  are  dying 
of  lead  poisoning.  Little  is  known  abput 
the  incidence  or  signiRcance  of  lead 
poisoning  in  these  species.  The  need  for 
developing  a  blueprint  for  reducing  this 
controllable  mortality  factor  will  also  be 
addressed.  Through  this  SEIS  process 
the  Service  requests  the  participation  of 
the  other  Federal  and  State  agencies 
and  the  public  in  developing  this  plan. 

Alternatives  Addressed 

This  supplemental  environmental 
impact  statement  (SEIS)  proposes  an 
administrative  action  to  promulgate 
regulations  for  annual  waterfowl 
hunting  seasons  that  will  eliminate  lead 
poisoning  resulting  from  ingestion  of 
lead  shotgun  pellets  as  a  signiHcant 
mortality  factor  among  migratory  birds. 
This  SEIS  examines  six  alternatives  for 
achieving  this  objective  and  analyzes 
the  effects  of  these  alternatives  on  the 
biological  resources  and  socioeconomic 
systems  likely  to  be  impacted. 

Alternative  I  (Preferred  Action): 
Promulgate  regulations  that  prohibit  the 
use  of  lead  to  hunt  waterfowl  in  zones 
where  a  known  or  potential  lead- 
poisoning  problem  has  been  identified 
using  separate  criteria  for 
nonendangered  (waterfowl)  and 
endangered  (bald  eagles]  species.  (Eagle 
criteria:  15  eagles  and  5000  or  more 
waterfowl  harvested  in  a  county.)  Use  of 
nontoxic  shot  for  other  migratory  bird 
hunting  would  be  determined  on  a  case- 
by-case  basis. 

Alternative  II  (National  Wildlife 
Federation  Action):  Same  waterfowl 
criteria  as  Alternative  I;  bald  eagle 
criteria  are  based  on  presence  of 


lethally  or  sublethally  lead-poisoned 
bald  eagles,  lead-poisoned  or  exposed 
waterfowl  (5  percent  lead  shot 
ingestion)  and/or  15  or  more  bald  eagles 
in  a  county  during  the  NWF  Midwinter 
Survey.  Use  of  nontoxic  shot  for  other 
migratory  bird  hunting  is  not  considered. 

Alternative  III  (Ecological  Zone 
Action):  Same  waterfowl  criteria  as 
Alternative  I;  bald  eagle  criteria  identify 
(1)  major  concentrations  of  eagles  and 
waterfowl  along  rivers  and  other 
wetland  complexes;  (2)  counties  with  15 
or  more  wintering  bald  eagles;  and  (3) 
resident  eagle  families.  Use  of  nontoxic 
shot  for  other  migratory  bird  hunting 
would  be  determined  on  a  case-by-case 
basis. 

Alternative  IV  (No  Action):  Do  not 
open  migratory  bird  hunting  seasons. 

Alternative  V  (Flyway  Action):  Open 
all  migratory  bird  hunting  seasons  to 
nontoxic  shot  only.  This  requirement 
would  be  phased  in  by  flyway. 
beginning  with  the  Mississippi  Flyway 
in  the  1987-88  season  and  in  the  Pacific. 
Atlantic  and  Central  Flyways  in 
subsequent  years. 

Alternative  VI  (Lead  Shot  Action): 
Open  all  migratory  bird  hunting  seasons 
to  use  of  lead  shot.  Use  of  nontoxic  shot 
would  be  at  State  discretion. 

The  environmental  analyses  in  this 
SEIS  focus  on  the  effect  of  each 
alternative  on:  reducing  exposure  of 
endangered  and  nonendangered  species 
to  lead  poisoning  and  other  potential 
impacts  on  these  resources;  the  hunting 
and  nonhunting  publics;  manufacturers 
and  retailers  of  shot  used  in  hunting; 
program  administration  by  Federal  and 
State  wildlife  agencies;  and  the  effect  on 
U.S.  commitments  to  and  use  of 
migratory  bird  resources  in  other 
nations. 

All  agencies  and  individuals  are  urged 
to  provide  comments  and  suggestions 
for  improving  this  Supplemental  EIS  as 
soon  as  possible.  All  comments  received 
by  the  date  given  above  will  be 
considered  in  preparation  of  the  Final 
Supplement  for  this  action. 

The  Service  has  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  preparation  of  an 
economic  impact  analysis  under 
Executive  Order  E.0. 11821  as  amended 
by  E.0. 11949  and  OMB  Circular  A-107. 

Dated:  December  13. 1985. 
Ronald  E.  Lambertson, 

Acting  Deputy  Director. 

(FR  Doc.  85-30073  Filed  12-18-85;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

[Redelegation  of  Authority  No.  112.1] 

Director,  Office  of  Project 
Development,  Bureau  for  Asia  and 
Near  East,  Mission  Directors  in  Asia 
Region,  AID  Representative  in  Burma, 
South  Pacific  Regional  Development 
Officer  in  FIJI  and  the  Asean  Regional 
Development  Officer 

Section  1.  Issuance  Authority 

This  redelegation  is  issued  pursuant  to 
the  authority  delegated  to  the  Assistant 
Administrator  by  A.I.D.  Delegation  of 
Authority  No.  5  with  respect  to  Loan 
Agreements,  No.  38  with  respect  to 
Project  Agreements,  Trust  Fund 
Agreements,  and  Grants  to  International 
Organizations,  No.  40  with  respect  to 
Waivers  of  Source,  O^in  and 
Nationality  for  Procurement,  No.  41  with 
respect  to  Excess  Property,  No.  99  with 
respect  to  Contracting  and  Related 
Functions,  No.  100  with  respect  to 
Adequacy  of  Assurances  of  Host 
Country  Participation,  No.  112  with 
respect  to  Other  Authorities  and 
Functions,  and  No.  133  with  respect  to 
Authorization  of  Project  and  Nonprojecl 
Assistance,  all  as  amended. 

Section  2.  Delegations  of  Authority 

I  hereby  redelegate  to  A.I.D.  Mission 
Directors  in  Bangladesh,  India, 
Indonesia,  Nepal,  Pakistan,  Philippines. 
Sri  Lanka  and  Thailand  and  to  the  A.I.D. 
Representative  in  Burma  and  to  the 
South  Pacific  Regional  Development 
Officer  and  to  the  Asean  Regional 
Development  Officer,  each  with  respect 
to  the  country  or  countries  for  which  he 
or  she  is  responsible,  and  to  the 
Director,  Office  of  Project  Development, 
Bureau  for  Asia  and  Near  East  with 
respect  to  countries  in  Asia  region 
within  my  area  of  responsibility, 
authority  to  exercise  any  of  the 
following  functions,  except  that  the 
A.I.D.  Representative  in  Burma,  the 
South  Pacific  Regional  Development 
Officer,  the  Asean  Regional 
Development  Officer,  and  the  Bureau  of 
the  Office  of  Project  Development  may 
not  exercise  the  functions  in  paragraphs 
A,  B  and  C  of  this  Section  2. 

A.  Authorizes  Assistance.  The 
authority  to  authorize  a  project,  if  the 
project: 

(1)  Does  not  exceed  $20  million  over 
the  approved  life  of  project  (except  as 
provided  in  subparagraph  (B)  below); 

(2)  Does  not  present  significant  policy 
issues; 

(3)  Does  not  require  issuance  of 
waivers  that  may  be  approved  only  by 
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the  Assistant  Administrator  or  the 
Administrator,  or  if  such  waivers  are 
required,  they  are  approved  by  the 
Assistant  Administrator  or  the 
r  Administrator,  as  appropriate,  prior  to 
such  authorization;  and 

(4)  Does  not  have  a  life  of  project  in 
excess  of  ten  years. 

B.  Amend  Authorixationa.  The 
"I  authority  to  amend  project 

authorizations  executed  by  any  AJJ). 

official,  if  the  amendment: 
I       (1)  Does  not  result  in  a  total  life  of 
I  project  funding  of  more  than  $30  miUion; 

(2)  Does  not  present  signiBcant  policy 
issues;  and 

(3)  Does  not  require  issuance  of 
waivers  that  may  be  approved  only  by 
the  Assistant  Administrator  or  the 
Administrator,  or  if  such  waivers  are 

:  required,  they  are  approved  by  the 

Assistant  Adininistrator  or  the 
,  I  Administrator,  as  appropriate. 

C.  Host  Country  Contributions. 
Authority  to  receive  and  to  determine 
the  adequacy  of  the  assurances  required 
by  section  110(a)  of  the  Foreign 
Assistance  Act  of  1061,  as  amended  (the 
Act),  with  respect  to  any  individual 
project  or  nonproject  assistance 
authorized  or  amended  under 
subparagraphs  A.  and  B.  of  this  Section 
2. 

I       D.  Negotiate  and  Execute  Agreements 
and  Amendments.  Authority  to  negotiate 
and  execute  loan  and  grant  agreements, 
and  amendments  thereto,  with  respect 
to  loans  and  grants  authorized  under  the 

I  Act.  in  accordance  with  the  terms  of  the 
authorization  of  such  loan  or  grant.  Such 
grant  agreements  for  purposes  of  this 
authority  and  all  other  authorities 
contained  in  this  redelegation  shall 
mean  agreements  with  foreign 
governments,  foreign  government 
agencies,  and  international 
organizations  having  a  membership 
consisting  primarily  of  such  foreign 
governments. 

E.  Implementation.  Authority,  to 
implement  loan  and  grant  agreements 
with  respect  to  loans  and  grants 
authorized  under  the  Act  and  loans 
authorized  by  the  Board  of  Directors  of 
the  Corporate  Development  Loan  Fund, 
including  the  following: 

(1)  Implementation  Letters.  Authority 
to  prepare,  negotiate,  sign,  and  deliver 
letters  of  implementation; 

(2)  Ancillary  Agreements  and 
Documents.  Authority  to  negotiate, 
execute  and  implement  all  agreements 
and  other  documents  ancillary  to  such 
loan  and  grant  agreements; 

(3)  Satisfaction  of  Conditions 
Precedent  Authority  to  review  and 
approve  documents  and  other  evidence 
submitted  by  borrowers  or  grantees  in 
satisfaction  of  conditions  preccndent  to 


ftnancing  under  such  loan  or  grant 
agreements: 

(4)  Project  Implementation  Orders. 
Authqpty  to  sign  or  approve  Project 
Implementation  Orders; 

(5)  Waiver  of  Competition  for  Host 
Country  Contracts.  Authority  to  waive 
competition  in  the  selection  of 
contractors  for  contracts  with  borrowers 
or  grantees  financed  by  funds  made 
available  under  such  loans  or  grants, 
provided  that  the  amount  of  such  waiver 
does  not  exceed  $1,000,000  per 
transaction  and  that  the  field  post's 
noncompetitive  review  board  finds  the 
waiver  to  be  justified  in  accordance 
with  Handbook  11; 

(6)  Waiver  of  Publication  for  Host 
Country  Contracts.  Authority  to  waive, 
in  competitive  procurements,  the 
requirement  to  publish,  in  the  Commerce 
Business  Daily  or  elsewhere,  a  notice  of 
the  availability  of  an  invitation  for  bid 
or  request  for  proposals  for  procurement 
of  goods  or  services  by  borrowers  or 
grantees  financed  by  funds  made 
available  under  such  loans  or  grants, 
provided  that  the  aggregate  amount  of 
each  such  procurement  does  not  exceed 
$500,000,  that  the  sole  basis  for 
approving  such  waivers  shall  be  to 
avoid  serious  delay  in  project 
implementation,  and  that  in  any  event, 
efforts  shall  be  made  to  secure 
proposals,  bids  or  offers  from  a 
reasonable  number  of  potential 
contractors  or  suppliers; 

(7)  Approval  of  Host  Country 
Contracts.  Authority  to  approve 
contractors,  review  and  approve  the 
terms  of  contracts,  amendments  and 
modifications  thereto,  and  invitations 
for  bids  or  requests  for  proposals  with 
respect  to  such  contracts  financed  by 
funds  made  available  under  such  loans 
or  grants;  and 

(8)  Extension  of  Terminal  Dates. 
Authority  to  extend  terminal  dates  for 
signing  Project  Agreements  and  for 
meeting  initial  conditions  precedent  for 
a  comulative  period  of  not  to  exceed  one 
year  for  each,  and  to  extend  terminal 
dates  for  requesting  disbursement 
authorizations,  terminal  disbursement 
dates  and  Project  Assistance 
Completion  Dates  for  a  cumulative 
period  of  not  to  exceed  two  years  for 
each,  provided  that  such  extensions  not 
extend  the  life  of  the  project  to  more 
than  ten  years. 

F.  Source/Origin/Nationality. 
Authority  to  wiave: 

(1)  United  States  source,  origin  and 
nationality  requirements  to  permit  A.I.D. 
financing  of  the  procurement  of  goods 
and  services,  other  than  transportation 
services,  in  countries  included  in  A.I.D. 
Geographic  Code  941  (Selected  Free 
World]  or  the  Cooperating  Country;  and 


(2)  United  States  or  Code  941  source, 
origin  and  nationality  requirements  for 
specific  transactions  to  permit  A.I.D. 
financing  the  procurement  of  goods  and 
services,  other  than  transfwrtation 
services,  in  any  country  included  in 
A.I.D.  Geographic  Code  899  (Free 
Worid)  or  Code  935  (Special  Free 
Worid). 

Provided,  with  respect  to  both  (1)  and 
(2),  that. 

(a)  the  cost  of  goods  and  services  does 
not  exeed  $5.0004XX)  per  transaction 
(exclusive  of  transportation  costs); 

(b)  waivers  for  prociu-ement  of  goods 
from  countries  in  Code  899  or  Co^  935 
shall  contain  a  certification  by  the 
approving  official  that  "Exclusion  of  the 
Procurement  from  Free  Worid  countries 
other  than  the  Cooperating  Country  and 
countries  included  in  Code  941  would 
seriously  impede  attainment  of  United 
States  foreign  policy  objectives  and 
objectives  of  the  foreign  assistance 
program"; 

(c)  waivers  for  procurement  of  aervies. 
other  than  ocean  transportation 
services,  from  countries  in  Code  899  or 
Code  935  shall  contain  a  certificabon  by 
the  approving  official  that  "the  interests 
of  the  United  States  are  best  served  by 
permitting  the  procurement  of  services 
from  Free  World  countries  other  than 
the  cooperating  country  and  countries  in 
Code  941;" 

(d)  the  authority  to  waive  source  and 
origin  requirements  for  procnrentent  of 
motor  vehicles  shall  not  exceed  9SOjOtao 
per  transaction  (exclusive  of 
transportation  costs); 

(e)  the  authority  to  waive  source, 
origin  and  nationality  shall  be  exercised 
in  accordance  with  the  criteria 
prescribed  in  Supplement  B  of 
Handbook  1. 

G.  Excess  Property.  The  authority  to 
execute  transfer  or  transfer/trust 
agreements  for  excess  property  witfi 
friendly  countries  or  with  international 
organizations  having  a  membership 
primarily  of  foreign  governments,  in 
accordance  with  Section  607  of  the  Act 
and  with  Handbook  16.  but  only  after  I 
have  authorized  such  assistance. 

Section  3.  Delegation  to  Ambassadors 

The  authority  delegated  in  paragraph 
D.  of  Section  2  of  this  Redelegation  of 
Authority  with  respect  to  execution  of 
loan  and  grant  agreements  also  is 
hereby  delegated,  under  the  same  terms 
and  conditions  set  forth  herein,  to  the 
United  States  Ambassador  to  each  of 
the  countries  listed  in  Section  2  of  this 
Redelegation  and  to  the  U.S. 
Ambassador  to  Fiji.  wi<h  respect  to  the 
country  to  which  he  or  she  is  assigned. 
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Section  4.  Redelegations. 

The  authorities  delegated  by  this 
Redelegation  of  Authority  may  be 
exercised  by  persons  in  an  "acting" 
capacity  for  the  persons  hsted  above 
and  may  be  redelegated  by  the  persons 
listed  above  as  appropriate,  but  may  not 
be  successively  redelegated.  except  that 
the  authorities  delegated  under 
paragraphs  A.  and  B.  of  Section  2  of  this 
Redelegation  of  Authority  may  be 
redelegated  only  to  the  principal  deputy 
of  a  Mission  Director  and  the  authority 
redelegated  under  paragraph  E(6)  of 
Section  2  of  this  Redelegation  of 
Authority  may  not  be  redelegated. 

Section  5.  Concurrent  Authority 

I  hereby  retain  for  myself  concurrent 
authority  to  exercise  any  of  the 
functions  herein  redelegated. 

Section  6.  Technical  Review 

The  authorities  delegated  herein  may 
be  exercised  only  aftbr  consultation,  as 
appropriate,  with  A.I.D.  technical  and 
legal  staff,  and  technical  review  prior  to 
the  exercise  of  the  authorities  delegated 
in  paragraphs  A.  and  B.  of  Section  2  of 
this  Redelegation  of  Authority  shall  be 
in  accordance  with  procedures 
established  by  the  Bureau  for  Asia  and 
Near  East. 

Section  7.  Definitions 

With  respect  to  authorities  delegated 
in  paragraphs  A..  B.  and  E.(8)  of  Section 
2  of  this  Redelegation  of  Authority, 

(A)  "Project"  includes  project  and 
non-project  assistance: 

(B)  "Project  Assistance  Completion 
Dale"  (PACD)  is  the  estimated  date  by 
which  all  A.I.D.-financed  goods  are  to 
have  been  delivered  or  all  services 
performed  under  the  Project  Agreement 
(in  non-project  assistance,  the 
equivalent  date  is  the  terminal  date  for 
requests  for  disbursement 
authorizations): 

(C)  "Life  of  Project"  is  the  planned 
length  of  the  project  as  determined  in 
project  preparation  (the  life  of  project 
runs  from  the  estimated  date  of 
signature  of  the  Project  Agreement  or 
other  obligating  document  to  the  PACD). 

Section  8.  Prior  Redelegations. 

(A)  This  Redelegation  of  Authority  is 
effective  immediately  and  supercedes 
and  rescinds  the  following 
Redelegations  of  Authority. 

1.  Redelegation  of  Authority  Nos.  5.5. 
3«.2.  99.3.  and  112.1  (41  FR  22114),  each 
dated  May  5, 1976.  as  amended. 

2.  Redelegation  of  Authority  Nos.  5.7, 
aas.  99.7.  and  112.4  (41  FR  48172).  each 
dated  October  7. 1976  as  amended. 


3.  Redelegation  of  Authority  Nos.  5.9, 

38.7,  99.9.  and  112.5  (42  FR  5773),  each 
dated  December  23, 1976.  as  amended. 

4.  Redelegation  of  Authority  No».  5.10, 

38.8,  99.10,  and  112.6  (42  FR  5773).  each 
dated  December  23, 1976,  as  amended. 

5.  Redelegation  of  Authority  Nos.  5.11. 

38.9,  99.11,  and  112.7  (42  FR  5774),  each 
dated  December  23, 1976,  as  amended. 

6.  Redelegation  of  Authority  Nos.  5.12, 

38.10,  99.18,  and  112.8  (44  FR  8947),  each 
dated  November  11. 1977,  as  amended. 

7.  Redelegation  of  Authority  Nos.  5.13, 

38.11,  and  112.9  (42  FR  64166),  each 
dated  November  15, 1977,  as  amended. 

8.  Redelegation  of  Authority  Nos.  5.14. 

38.12,  and  112.3  (43  FR  20289),  each 
dated  April  21, 1978,  as  amended. 

9.  Redelegation  of  Authority  Nos.  5.20, 
38.18,  99.14,  and  112.10  (43  FR  51887  and 
51888),  each  dated  October  25, 1978.  as 
amended. 

10.  Redelegation  of  Authority  Nos. 
5.23.  38.21.  99.17.  and  112.11  (44  FR  8947 
and  8948),  each  dated  February  2, 1979, 
as  amended.  ^ 

11.  Redelegation  of  Authority  Nos. 
5.24, 138.22,  99.19,  and  112.12  (44  FR 
45275),  each  dated  July  18, 1979,  as 
amended. 

12.  Redelegation  of  Authority  Nos. 
5.25  and  38.23  (44  FR  54576  and  54577). 
each  dated  September  6, 1979,  as 
amended. 

13.  Redelegation  of  Authority  No. 
40.10  (43  FR  58128  and  58129),  each 
dated  April  15, 1982,  as  amended. 

14.  Redelegation  of  Authority  No. 
133.1  (44  FR  8050  and  8051),  each  dated 
April  15, 1982. 

(B)  This  Redelegation  ratifies  all  acts 
taken  prior  hereto  which  are  consistent 
with  the  terms  and  scope  of  this 
Redelegation  of  Authority. 

Dated:  May  24. 1985. 
Charles  W.  Greenleaf,  |r.. 

Assistant  Administrator.  Bureau  for  Asia  and 

Near  East 

|FR  Doc.  85-29981  Filed  12-18-85;  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  30722] 

Chicago  and  Nortti  Western 
Transportation  Co.  and  Wisconsin  and 
Southern  Railroad  Co.;  Pooling 
Agreement  and  Lease  and  Operation 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Institution  of  proceeding. 

summary:  The  Commission  is  instituting 
a  proceeding  to  consider  the  application 
of  the  Chicago  and  North  Western 


Transportation  Company  (CNW)  and 
the  Wisconsin  and  Southern  Railroad 
Company  (WSR)  under  49  U.S.C.  11342 
and  11343  for  approval  of  pooling  of 
service  and  revenues  for  traffic  over, 
and  lease  and  operation  of,  a  line  of 
railroad  at  Ripon.  WL 

DATES:  Verified  statements  and 
comments  supporting  or  opposing  the 
applications  must  be  filed  by  January  21, 
1986.  Verified  replies  must  be  filed  by 
February  10, 1988. 

AOORESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30722  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 

(2)  Applicants'  representative:  Mack  H. 
Shumate,  One  North  Western  Center, 
Chicago,  IL  60606 

FOfI  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION:  CNW 

operates  a  19.8-mile  line  of  railroad 
between  Fond  du  Lac  and  Ripon,  WI.  In 
Docket  No.  AB-1  (Sub-No.  177),  a 
directly-related  proceeding,  CNW  has 
filed  an  application  to  abandon  18.4 
miles  of  its  line  from  Fond  du  Lac  to 
Ripon  and  to  abandon  operations  ^ 

(discontinue  service)  over  the  remaining 
1.4  miles  at  Ripon. 

Here,  CNW  anj^  WSR  seek  authority 
for  CNW  to  lease  the  1.4-mile  segment 
to  WSR,  for  WSR  to  operate  over  the 
line,  and  for  CNW  and  WSR  to  pool 
service  and  revenues  from  traffic  on  the 
line.  The  Commission  is  requesting 
comments  on  the  pooling,  and  on  the 
lease  and  operation.  Parties  are  asked  to 
discuss  whether,  inasmuch  as  CNW  is 
seeking  in  AB-1  (Sub-No.  177)  to 
discontinue  service  over  the  1.4-mile 
segment,  the  arrangement  contemplated 
by  CNW  and  WSR  qualifies  as  pooling. 
That  portion  of  the  application  involving 
lease  of  a  line  of  railroad  will  be 
considered  under  the  Commission's 
general  exemption  authority  (49  U.S.C. 
10505). 

An  investigation  has  been  instituted 
in  AB-1  (Sub-No.  177).  and  parties  have 
submitted  evidence.  The  Commission  is 
not  asking  for  further  discussion  on  the 
merits  of  that  abandonment  and 
discontinuance  application.  The 
Commission  will,  however,  conform  that 
proceeding  to  the  time  frames  and 
deadlines  of  this  directly-related 
proceeding  and  issue  its  decisions 
simultaneously. 

Decided:  December  13, 1985. 
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By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
fames  H.  Bayne, 
Secretary. 

|FR  Doc.  85-30034  Filed  12-18-85;  8:45  am] 
Biunto  cooe  tms-oi-m 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Deere*  Pursuant 
to  Clean  Air  Act;  Ben's  Truck  & 
Equlpntent,  Inc.,  et  al. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  Notice  is  hereby 
given  that  on  November  25. 1985  a 
proposed  Consent  Decree  in  United 
States  V.  Ben's  Truck  6- Equipment,  Inc. 
and  P&M  Cedar  Products,  Inc.,  Civil 
Action  No.  S-84-ie72-MLS,  was  lodged 
with  the  United  States  Court  for  the 
Eastern  District  of  California.  The 
proposed  Consent  Decree  concerns  the 
prevention  of  visible  emissions  and  the 
proper  procedures  to  be  followed  during 
demolition  operations  involving  the 
removal  of  friable  asbestos  material. 
The  proposed  Consent  Decree  only 
relates  to  defendant  P&M  Cedar 
Products,  Inc.  and  requires  P&M  to  pay  a 
civil  penalty  of  $20,200  and  enjoins  P&M 
from  further  violations  of  various 
Sections  of  the  Clean  Air  Act  and  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  for  asbestos. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  coments  relating 
to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Ben 's  Truck  &  Equipment,  Inc.  and 
P&M  Cedar  Products,  Inc..  D.J.  ReT.  90- 
5-2-1-743. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
California,  650  Capitol  Mall. 
Sacramento,  California  95814  and  at  the 
Region  9  Office  of  the  Environmental 
Protection  Agency,  215  Fremont  Street. 
San  Francisco,  California.  Copies  of  the 
Consent  Decree  also  may  be  examined 
at  the  Enviromental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 


Land  and  Natural  Rsources  Division  of 

the  Department  of  Justice. 

F.  Henry  Habicht  II. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  85-29992  Filed  12-18-85;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act  and  Clean  Water  Act; 
Consolidated  Rail  Corp. 

In  accordance  with  Department 
policy,  26,  CFR  50.7.  notice  is  hereby 
given  that  on  November  26. 1985,  a 
proposed  consent  decree  in  United 
States  V.  Consolidated  Rail  Corporation, 
Civ.  No.  C82-2767,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  Consolidated  Rail 
Corporation  for  violations  of  the  Clean 
Air  Act  and  Clean  Water  Act  at 
Conrail's  coal  handling  facility  in 
Ashtabula.  Ohio. 

The  proposed  consent  decree  provides 
that  Conrail  will  install  an  enclosure  for 
its  cross-river  coal  conveyor  by 
November  30, 1986.  Until  the  enclosure 
is  completed,  Conrail  will  install  and 
operate  a  watering  spray  system  to 
reduce  fugitive  coal  emissions  from  its 
coal  storage  piles.  The  proposed  decree 
states  that  Conrail  has  already  installed 
a  run-off  collection  and  treatment 
system  and  received  an  NPDES  permit 
from  the  State  of  Ohio  in  March  1985. 
Conrail  has  also  demonstrated  that  its 
discharges  from  the  collection  and 
freatment  system  are  in  compliance  with 
the  NPDES  permit  effluent  limitations. 
Finally,  the  agreement  provides  for  the 
payment  of  a  civil  penalty  of  $75,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Consolidated  Rail  Corporation,  D.J.  Ref. 
90-5-2-1-432. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  or  the  regional  office  of 
the  Environmental  Protection  Agency  as 
follows: 
U.S.  Attorney:  U.S.  Attorney,  Northern 

District  of  Ohio,  Suite  500, 1404  East 

Ninth  Street,  Cleveland,  Ohio  44114 
EPA:  Office  of  Regional  Counsel,  U.S. 

Environmental  Protection  Agency, 

Region  V.  230  South  Dearborn  Street, 

Chicago.  lUinuis  60604 


A  copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Re80ujt:es  Division  of  the  Department  of 
Justice.  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice. 
F.  Henry  Habicfat  II. 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
PH  Doc  85-29997  Filed  12-18-85;  8:45  am] 
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Consent  Decree  In  Action  To  Enfoin 
Emission  of  Air  Pollutants;  FairchM 
Repul>licCa 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  39  FR  19029.  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Fairchild  Republic 
Company,  Civil  Action  No.  CV-85-370L 
has  been  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York.  The  consent  decree 
establishes  a  compliance  program  for 
the  Farmingdale.  New  York  plant  owned 
and  operated  by  Fairchild  Republic 
Company,  to  bring  the  plant  into 
compliance  with  the  Clean  Air  Act  42 
U.S.C.  7401  et  seq.  and  the  New  York 
State  Implementation  Plan  ("SIP'), 
relating  to  the  emission  of  volatile 
organic  compounds  ("VOC').  and 
requires  payment  of  a  civil  penalty. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530  and  should  refer  to  United  States 
V.  Fairchild  Republic  Company,  D.J.  Ref. 
No.  90-5-2-1-713. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  Eastern  District  of  New  York. 
225  Cadman  Plaza  East,  Brooklyn,  New 
York  11201;  at  the  Region  II  office  of  the 
Environmental  Protection  Agency,  28 
Federal  Plaza,  New  York.  New  York 
10278;  and  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natiu-al  Resources  Division  of 
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the  Department  of  Justice.  lo  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.40  (10  cents  per  page 
reproduction  cha<!ge)  payable  to  the 
Treasurer  of  the  United  States. 
F.HaryHaUcfain. 
AssistaiH  Attorney  General.  Land  and 
Natural  Resoarces  Division. 

[FR  DDc.  aS-29888  Filed  \Z-\M6f,  8:45  amj 


Lodging  of  Consent  DecrM  Pursuant 
to  Ct«an  Air  Act;  Koct<  industries,  inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7  notice  is  hereby 
given  that  on  November  25. 1985.  a 
proposed  Consent  Decree  in  U.S.  v. 
Koch  Indttstriea,  Inc.  Gvil  Action  No. 
85F-2S32.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Colorado.  The  complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Air  Act  by  Koch  Industries  due  to 
its  failure  to  obtain  a  Prevention  of 
Significant  Deterioration  (PSD)  permit 
pursuant  to  section  165  of  the  Act  before 
commencing  installing  tvfo  additional 
gas-fired  compressor  engines  at  its  gas 
processing  plant  in  Adams  County, 
Colorado.  The  complaint  sought 
inionctive  relief  and  civil  penalties.  The 
Consent  Decree  requires  Koch 
Industries  to  obtain  federally    , 
enforceable  restrictions  on  its  two 
compressor  engines,  in  compliance  with 
PSD  regulaticxu  (40  CFR  I>art  52).  to 
meet  specific  emission  requirements, 
and  to  pay  a  civil  penalty  of  $14,000.00. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  D.C 
20530,  and  should  refer  to  United  States 
V.  Koch  Industries.  Inc.,  D.J.  Ref.  90-5-2- 
1-847. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Robert  N.  Miller,  1200 
Federal  Office  Building.  1961  Stout 
Street.  Denver,  Goioradio  80294  and  at 
the  Region  Vlli  Office  of  the 
Enviommental  Protection  Agency,  One 
Denver  Place— Suite  1300,  999— 18th 
Street,  Denver,  Colorado  80202-2413. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  U3. 
Department  of  Justice.  Room  1515.  Ninth 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  2053a  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 


Environmental  Enforcement  Section, 

Land  and  Natural  Resources  Division  of 

the  Department  of  Justice.  In  requesting 

a  copy,  please  include  a  check  in  the 

amount  of  $1.30  (ten  cents  per  page 

reproduction  cost)  payable  to  the 

Treasury  of  the  United  States. 

F.  Henry  Habicht  II. 

Assistant  Attorney  General.  Landand 

Natura/  Resources  Division. 

(FR  Doc.  85-29994  Filed  12-16-85:  8:45  am) 

BtLUMO  CODE  4410-01-* 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act;  Youngstown,  OH 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  3, 1985,  a 
proposed  consent  decree  in  United 
States  V.  City  of  Youngstown,  No.  C84- 
2929- Y.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  TTiis  agreement 
resolves  a  jui£cial  enforcement  action 
brought  by  the  United  States  against  the 
City  of  Youngstown  which  alleged 
violations  of  the  Clean  Air  Act  at  the 
city's  sindge  incineraters  in 
Youngstown.  Ohio. 

The  proposed  consent  decree  provides 
that  the  city  will  install  a  scribber  on 
each  of  the  two  incinerators  which  are 
operated  in  connection  with  the  city's 
wastewater  treatment  plant  and 
implement  certain  other  modifications  to 
the  incinerator  system  by  May  2. 1987. 
The  citynwfll  also  continue  to  implement 
an  interim  control  program  which 
reduces  particulate  emissions  to  71.3 
tons  per  year  until  August  22. 1988. 
when  the  Grst  scrubber  will  be  installed. 
The  city  is  required  to  comply  with  the 
particulate  emission  limitations  in  the 
Ohio  SIP  on  August  22, 1986,  when  the 
first  scrubber  becomes  operational.  The 
interim  measures  include  restrictions  on 
the  sludge  feed-rate,  incinerator 
operating  temperatures,  and  sludge 
content.  The  city  has  agreed  to  pay  a 
civil  penalty  of  $30,000  for  past 
violations.  Finally,  the  decree 
establishes  monitoring  and  reporting 
requirements  and  provides  for  stipulated 
penalties  for  failure  to  comply  with  the 
provisions  of  the  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  City  of  Youngstown,  D.J.  Ref.  90-5-2- 
1-705. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  or  the  regional  office  of 
the  Environmental  Protection  Agency  as 
follows: 

U.S.  Attorney:  U.S.  Attorney.  Northern 
District  of  Ohio,  Suite  500. 1404  East 
Ninth  Street,  Oeveland,  Ohio  44114 

EPA:  Office  of  Regional  Counsel  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, - 
Chicago,  Illinois  60604 

A  copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  aOSSa  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  attach  a  check  in  the 
amount  of  $2.20,  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  IL 
Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-29693  Filed  12-18-85:  8.45  am] 

HLLINQ  COOE  44W-0I-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Toxic  Suijstances  Controt  Act; 
Caimeltoii  Industries,  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  3, 1985  a 
proposed  Consent  £)ecree  in  the 
consolidated  cases  of  United  States  v. 
Cannelton  Industries  Inc..  Qvil  Action 
No.  83-2406,  and  Cannelton 
Industries,  Inc.  v.  United  States.  Civil 
Action  Nos.  83-2388  and  84-2078,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  West 
Virginia.  The  proposed  Consent  Decree 
requires  Cannelton  to  remedy  an 
underground  spill  ob  PCB  di-electric 
fluid  which  occurred  Vvhile  Cannelton 
was  closing  its  Mine  No.  105,  near 
Cannelton  (Kanawha  County),  West 
Virginia,  in  April,  1982.  The 
contaminated  area  extends 
approximately  one  hundred  ninety  (190) 
feet  from  a  point  in  the  Bullpush  Slope 
approximately  three  hundred  fifty  (350) 
feet  below  the  surface  back  down  the 
Slope  approximately  one  hundred  fifty 
(150)  feet  to  the  point  where  the  Slope 
intersects  with  an  entry  in  the  No.  2  Gas 
coal  seam,  and  then  approxiamtely  forty 
(40)  feet  farther  into  the  Mine. 

"Hie  proposed  Decree  requires 
Cannelton  to:  cover  the  spill  with  a  12 
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inch  thick  cap  consisting  of  bentonite 
clay  and  concrete;  to  seal  Mine  No.  5;  to 
avoid  using  any  part  of  the  Mine  in  the 
future  within  100  yards  of  the  spill  area, 
except  under  emergency  situations 
reported  within  24  hours  to  EPA;  and  to 
avoid  using  any  part  of  the  Mine  in  the 
future  within  a  1,000  yard  radius  of  the 
spill  area,  except  in  accordance  with 
notification  and  sampling  procedures 
contained  in  the  Decree. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Southern 
District  of  West  Virginia,  500  Quarrier 
Street,  Charleston,  West  Virginia  25301 
and  at  the  Region  in  OfHce  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resourses  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.50  (10  cents  per  page 
reproduction  cost)  payable  to  the  . 
Treasurer  of  the  United  States. 
F.  Henry  Habicht  Q. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
|FR  Doc.  85-29995  Filed  12-18-85:  8:45  am] 

BILLING  CODE  4410-«1-M 


Consent  Decree  In  Clean  Water  Act 
Enforcement  Action;  Middlesboro,  KY 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  City  of  Middlesboro, 
Kentucky  was  entered  by  the  United 
States  District  Court  for  the  Eastern 
District  of  Kentucky  on  December  2, 
1985.  The  decree  requires  the  city  to 
build  a  new  sewage  treatment  plant  to 
rehabilitate  its  sewer  system,  to  improve 
its  operation  and  maintenance  and  to 
pay  a  civil  penalty  of  $50,000.  The 
decree  contains  milestone  dates  and 
reporting  requirements  and  provides  for 
stipulated  penalties  for  noncompliance. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 
date  of  this  notice,  written  comments 
relating  to  the  decree.  Comments  should 
be  addresed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  refer  to 


United  States  v.  City  of  Middlesboro, 
9O-5-1-1-2066. 

The  consent  decree  can  be  examined 
at  the  office  of  the  United  States 
Attorney,  Limestone  and  Ban-  Streets, 
Lexington,  Kentucky,  at  the  Region  IV 
office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street,  Atlanta, 
Georgia  and  at  the  Envirorunental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice  (Room  1515),  Ninth  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530. 

A  copy  of  the  consent  decree  can  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  section  at 
the  above  address  at  a  cost  of  $7.40  (10 
cents  per  page  reproduction  costs). 
F.  Heniy  Habicht  II, 
Assistant  A  ttomey  Cenerol,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  85-29996  Filed  12-18-85:  8:45  am] 

BILUNO  CODE  441(M)1-«I 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision 

2.  The  title  of  the  information 
collection:  10  CPU  Part  25,  "Access 
Authorization  for  Licensee  Personnel." 

3.  The  form  number  if  applicable:  Not 
applicable 

4.  How  often  the  collection  is 
required:  On  Occasion 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  and  other 
organizations 

6.  An  estimate  of  the  number  of 
responses:  110 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  112 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies:  Not 
applicable 

9.  Abstract:  Licensees  and  other 
organizations  are  required  to  provide 
information  to  ensure  that  an  adequate 


level  of  protection  is  provided  for  NRC 
classified  information. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill,  (202)  395-7340. 

The  NRC  Clearance  Oficer  is  R. 
Stephen  Scott,  (301)  492-8585.  Dated  at 
Bethesda,  Maryland  this  16th  day  of 
December  1985. 

For  the  Nuclear  Regulatory  Commissioii.    ■ 
Patricia  G.  Nony, 
Director,  Office  of  Administration. 
(FR  Doc.  85-30090  Filed  12-18-85:  8:45  am| 

nLLMOCOOC  7SM>-01-M 


IDocfcet  No.  50-320] 

General  Public  Utilities  Nuclear  Corp^ 
Environmental  Assessment  and  Notice 
of  Hndirtg  of  No  Significant 
Environmental  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
planning  to  issue  an  Exemption  relative 
to  the  Facility  Operating  License  No. 
DPR-73,  issued  to  General  Public 
Utilities  Nuclear  Corporation  (the 
licensee),  for  operation  of  the  Three  Mile 
Island  Nuclear  Station.  Unit  2  (TMI-2). 
located  in  Londonderry  Township. 
Dauphin  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
action  being  considered  by  the 
Commission  is  an  exemption  from 
assessments,  analyses  and  other 
requirements  of  10  CFR  50.61  for 
protection  against  pressurized  thermal 
shock  events. 

Specifically  10  CPU  50.61  requires  the 
licensee  to  submit  to  the  U.S.  Nuclear 
Regulatory  Commission  projected 
values  for  reference  temperature  for 
each  weld  and  plate  or  forging  in  the 
reactor  vessel  beltline  and  an  analysis 
and  schedule  for  implementation  of  a 
flux  reduction  program  if  the  projected 
values  of  reference  temperature  are 
expected  to  exceed  the  pressurized 
thermal  shock  criterion  set  forth  in 
Paragraph  (b)(2)  of  10  CFR  50.61. 

The  Need  for  the  Action:  Given  the 
lack  of  pressurization  of  the  Reactor 
Coolant  System  (RCS)  and  the  low  core 
and  RCS  temperatures,  pressurized 
thermal  shock  is  not  a  credible  event 
Accordingly,  analyses  to  determine  the 
potential  for  and  actions  to  protect 
against  pressurized  thermal  shock  for 
each  weld  and  plate  or  forging  in  the 
reactor  vessel  beltline  are  not 
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warranted.  Undertaking  the  analyses 
and  other  actions  required  by  10  CFR 
50.61  would  impose  an  uimecessaryr 
burden  and  expense  on  the  licensee 
with  no  concomitant  benefit. 

En  vironmental  Impacts  of  the 
Proposed  Actions:  The  staff  has 
evaluated  the  subject  exemption  and 
concludes  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
to  the  environment  as  a  result  of  this 
action.  The  exemption  removes  the 
Commission's  requirement  to  conduct 
analyses  and  make  assessments  of 
pressurized  thermal  shock  events. 

Alternate  to  this  Action:  Since  we 
have  concluded  that  there  is  no 
significant  environmental  impact 
associated  with  the  subject  Exemption, 
any  alternatives  to  this  change  will  have 
either  no  significant  environmental 
impact  or  greater  environmental  impact. 
This  would  not  reduce  significant 
environmental  impacts  of  plant 
operations  and  would  result  in  the 
application  of  unnecessary  regulatory 
requirements. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Alternate  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connected  with  the  Final  Programmatic 
Impact  Statement  for  TMI-2  dated 
March  1981. 

Finding  of  No  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  subject  Exemption. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  this  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action  see:  (1)  Letter  from  F.  R. 
Standerfer.  GPUNC,  to  B.  J.  Snyder. 
USNRC,  10  CFR  50.61  Exemption 
Request,  dated  August  27. 1965. 

The  above  documents  are  available 
for  inspection  at  the  Commission's  Local 
Public  Document  Room  ,1717  FTStreet. 
N.W.,  Washngton,  DC.  and  at  the 
Commissions  Local  Public  Document 
Room  at  the  State  Library  of 
Pennsylvania,  Government  Publications 
Section,  Education  Building, 
Commonwealth  and  Walnut  Streets, 
Harrisburg,  Pennsylvania  17126. 

For  Ihe  Nuclear  Regulatory  Comniission. 
William  D.  Travars. 

Director.  TMI-2  Cleanup  Project  Directorate. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc  85-30092  Filed  12-ia-85:  ft45  am] 

BILUNG  CODE  7SM-0t-« 


[Docket  No.  70-6221 

Finding  of  No  Significant  Impact; 
Renewal  of  Spadal  Nudaar  IMateriais 
Ucense  Na  SNM-561;  Oapartment  of 
the  Army 

"Die  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  the  renewal  of  Special 
Nuclear  Materials  License  No.  SNM-561 
for  the  continued  operation  of  the  U.S. 
Army  Armament  Research  and 
Development  Center  at  Dover,  New 
Jersey. 

Summary  of  the  Environmental 
Asssessment 

Identification  of  the  Proposed  Action: 
The  proposed  action  would  allow  the 
Army  to  continue  operation  for  5  years. 
Material  covered  under  this  license  is 
used  for  military  research  and 
development  projects  as  defmed  in  10 
CFR70.4(j). 

The  Need  for  the  Proposed  Action: 
Activities  under  this  license  serve  a 
variety  of  research  and  development 
needs  for  the  military.  Activities  involve- 
Tesearch  programs  primarily  in  the  areas 
of  weapons,  weapon  systems,  and 
munitions  for  use  in  the  U.S.  Army. 
Denial  of  the  license  renewal  for  the 
continued  operation  of  the  ARDC,  Dover 
site,  would  require  that  similar  activities 
be  started  at  another  site.  Although 
denial  or  renewal  of  the  SNM  license  for 
ARDC  is  an  alternative  available  to  the 
NRC,  it  would  be  considerd  only  if 
issues  of  public  health  and  safety  cannot 
be  resolved  to  the  satisfaction  of  the 
regulatory  authorities  involved. 

Environmental  Impacts  of  the 
Proposed  Action:  There  will  be  no 
effluents  produced  from  normal 
operation,  only  some  solid  waste 
generated  from  activation  samples. 
Waste  samples  will  be  properly 
disposed.  TTie  sealed  sources  do  not 
generate  any  waste. 

Finding  of  No  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement  for  the  proposed  action. 
Based  upon  the  Environmental 
Assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  The  Environmental 
Assessment  for  the  proposed  action,  on 
which  this  Finding  of  No  Significant 
Impact  is  based,  relied  on  the  U.S.  Army 
Armament  Research  and  Development 
Center  license  renewal  application. 
License  SNM-561,  Docket  No.  70-622, 
August  17, 1984. 

The  Environmental  Assessment  and 
the  Above  Document  related  to  this 
proposed  action  are  available  for  public 


inspection  and  copying,  for  a  fee,  at  the 
NRC  Public  Document  Room,  1717  H 
Street,  NW.,  Washington,  DC.  Copies  of 
the  Environmental  Assessment  may  be 
obtained  by  calling  (301)  427-4510  or  by- 
writing  to  the  Uranium  Fuel  Licensing 
Branch,  Division  of  Fuel  Cycle  and 
Material  Safety,  U.S.  Nuclear  Regulatory 
Commisison,  Washington,  DC  20555. 

Dated  at  Silver  Spring,  Maryland,  this  11th 
day  of  December  1985. 

For  the  Nuclear  Regulatory  Cnmmiaaipn. 
W.T.  Ciow, 

Acting  Chief  Uranium  Fuel  Licensing  Branch. 
Division  of  Fuel  Cycle  and  Material  Safety. 
NMSS. 
(PR  Doc.  85-30091  Filed  12-18-65:  8:45  am] 

BtLUNOCOOe  79W-01-II 


Advisory  Committee  on  Reactor 
Safeguards;  Suticommittae  on 
Qualification  Program  for  Saf ety- 
Relatad  Equipment;  IMeeting 

The  ACRS  Subcommittee  on 
Qualiflcation  Program  for  Safety- 
Related  Equipment  will  hold  a  meeting 
on  January  15, 1986,  Room  1167, 1717  H 
Street,  NW,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  15, 1986—8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  NRC 
Staff  resolution  and  implementation  of 
USI  A-46,  "Seismic  Qualification  of 
Equipment  in  Operating  Plants."  The 
SQUG/EQE  evaluation  of  the  March 
1985  Chilean  earthquake  will  also  be 
discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be  * 

considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
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its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  inf«rmation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  ra^ests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
A.  Cappucci  (telephone  202/634-3267) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  December  12. 19B5. ' 
Mortoo  W.  UlMiriun. 

Assistanl  Executive  Director  for  Pro/ect 
Review. 

|FR  Doc.  85-30093  Filed  12-18-85,  8:45  am) 

BIIXINO  COOC  TSaO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  iC-14846;  (RIe  No.  812-6192)] 

Financiere  Credit  Suisse— First  Boston 
and  Financiere,  Inc.;  Application  for  an 
Order  Pursuant  to  Section  6(c)  of  tlie 
Act  Exempting  Applicants  From  All 
Provisions  of  the  Act 

December  13, 1985. 

Notice  is  hereby  given  that  Financiere 
Credit  Suisse — First  Boston  (the 
"Company")  and  Financiere,  Inc. 
("Financiere")  c/o  Scott  M.  Freeman, 
Esq.,  Cravath,  Swaine  &  Moore,  One 
Chase  Manhattan  Plaza,  New  York,  NY 
10005,  filed  an  application  on  August  27, 
1985,  and  an  amendment  thereto  on 
December  3, 1985,  for  an  order  of  the 
Commission,  pursuant  to  section  6(c]  of 
the  Investment  Company  Act  of  1940 
(the  "Act"),  exempting  the  Company  and 
Financiere  from  all  provisions  of  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  ftw  statement  of  the 
representations  made  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  applicable  provisions  thereof. 

According  to  the  application,  the 
Company  is  organized  and  regulated 
under  the  laws  of  Switzerland  and  had 
total  consolidated  revenues  of  Sfr.  298 
million  (U.S.  $115  miUion)  in  1984  and 
total  consolidated  equity  of  Sfr.  485 
million  (U.S.  $187  million)  at  December 
31. 1984.  The  Company  states  that  it  is 
an  international  financial  services  group 
composed  of  companies  ("Operating 
Subsidiaries")  that  raise  capital,  trade 
securities  and  provide  investment 


management  and  corporate  structuring 
services  for  companies,  governments, 
institutional  investors  and  other  clients 
worldwide. 

Applicants  represent  that  Financiere 
is  a  wholly-owned  subsidiary  oi  the 
Company,  incorporated  in  Delaware  on 
March  14, 1985,  for  the  sole  purpose  of 
serving  as  a  fmancing  vehicle  for  the 
Company's  proposed  commercial  paper 
program  (the  "Commercial  Paper 
Program").  Pursuant  to  the  Commercial 
Paper  Program,  Financiere  will  issue 
commercial  paper  (the  "Commercial 
Paper")  in  the  United  States  and  loan 
the  proceeds  thereof  to  the  Company's 
Operating  Subsidiaries  for  use  in  current 
transactions.  In  exchange  for  the 
Commercial  Paper,  the  Operating 
Subsidiaries  will  give  Financiere  their 
prommissory  notes.  The  interest 
payments  on  the  promissory  notes  will 
exactly  o^set  the  Ftnanciere's.  payments 
on  the  Commercial  Paper.  Applicants 
anticipate  that  the  size  of  the  proposed 
Commercial  Paper  Program  will  be  in 
the  range  of  $400  million.  The 
Commercial  Paper  will  generally  have 
maturities  of  less  than  60  days,  with  the 
typical  maturity  in  the  vicinity  of  30 
days  and  most  of  the  Commercial  Paper 
will  be  sold  in  denominations  in  excess 
of  $1,000,000,  with  the  typical 
denomination  in  the  range  of  $5,000,000. 

Applicants  represent  that  Financiere 
will  be  directly  liable  on  the  Commercial 
Paper  and  that  the  Company  will 
directly  and  unconditionally  guarantee 
the  payment  of  principal  of,  interest  on 
and  premium,  if  any,  on  the  Commercial 
Paper  to  the  holders  thereof.  Such 
guarantee  will  provide  that  in  the  event 
of  any  default  with  respect  to  such 
payments  on  the  Commercial  Paper,  the 
holders  may  institute  legal  proceedings 
directly  against  the  Company  to  enforce 
the  Company's  guarantee  without  first 
proceeding  against  Financiere.  The 
guarantee  of  the  Company  will  rank  pari 
passu  with  all  other  general,  unsecured, 
unsubordinated  obligations  of  the 
Company. 

In  addition  to  the  unconditional 
guarantee  provided  by  the  Company, 
Applicants  propose  a  letter  of  credit 
arrangement  whereby  the  Commercial 
Paper  will  be  issued  pursuant  to  a 
facility  agreement,  a  depositary 
agreement  and  an  issuing  and  paying 
agency  agreement  among  the  Company. 
Financiere,  a  major  commercial  bank 
acting  as  issuing  agent,  paying  agent, 
and  depositary  (the  "Depositary"),  and 
Credit  Suisse,  a  large  Swiss  commercial 
bank,  and  will  be  supported  by  a  "direct 
pay"  irrevocable  letter  of  credit  (the 
"Letter  of  Credit")  issued  by  Credit 
Suisse  to  the  Depositary  for  the  benefit 
of  holders  of  the  Commercial  Paper.  The 


Depositary  will  make  drawings  under 
the  Letter  of  Credit  to  obtain  funds  to 
pay  the  Commercial  Paper  as  it  matures, 
thus  assuring  timely  and  complete 
repayment  on  the  Commercial  Paper. 
The  Company  represents  that  it  %vill 
guarantee  to  Credit  Suisse  payment  by 
Financiere  of  its  obligations  to  Credit 
Suisse. 

Applicants  represent  that  the 
Commercial  Paper  will  (i)  have 
maturities  not  exceeding  270  days,  (ii) 
be  in  bearer  or  registered  form,  (iii)  be 
issued  m  denominations  of  not  less  than 
$100,000,  (iv)  not  be  advertised  for  sale 
to  the  general  public  and  (v)  be  sold 
through  major  dealers  in  the  commercial 
paper  market  only  to  institutional 
investors  or  other  entities  that  normally 
participate  in  the  established 
commercial  paper  market.  Applicants 
undertake  to  ensure  that  each  dealer 
will  furnish  to  each  offeree  of  the 
Commercial  Paper,  prior  to  sale  of  any 
Commercial  Paper  to  such  offeree, 
memorandum  (the  "Offering 
Memorandum")  describing  the 
businesses  of  the  Company  and 
providing  its  most  recent  annual  audited 
financial  statements,  together  with  a 
brief  description  of  the  material 
differences  between  accounting 
principles  utilizedaa|H«paration  of  the 
Company's  Rnancial  statements  and 
generally  accepted  accounting  principles 
used  by  similar  institutions  in  the  United 
States.  Applicants  further  represent  that 
the  Offering  Memorandum  will  be  at 
least  as  comprehensive  as  memoranda 
customarily  used  in  issuances  of 
commercial  paper  in  the  United  States 
and  will  be  updated  as  promptly  as 
practicable  to  reflect  material  changes 
in  the  Company's  status.  The  Company 
and  Financiere  consent  to  having  any 
order  granting  the  relief  requested 
herein  expressly  conditioned  upon  their 
compliance  with  the  undertaking 
regarding  the  Offering  Memorandum. 

Applicants  state  that  the  proposed 
offering  of  Commercial  Paper  will  be 
exempt  from  registration  under  the 
Securities  Act  of  1933  (the  "1933  Act") 
pursuant  to  section  3(a)(2),  3(8)(3)  or  4(2) 
thereof.  Applicants  undertake  not  to 
market  any  Commercial  Paper  prior  to 
receiving  an  opinion  of  its  United  States 
counsel  that  the  proposed  offering  is 
entitled  to  an  exemption  from  the 
registration  requirements  of  the  1933 
Act.  Applicants  do  not  request  review  or 
approval  by  the  Commission  regarding 
the  availability  of  such  exemption. 

Applicants  represent  that  any  issue  of 
debt  securities  in  the  United  States  (not 
including  deposits)  shall  have  received, 
prior  to  issuance,  one  of  the  two  highest 
investment  grade  ratings  from  at  least 
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one  nationally  recognized  statistic^al 
rating  organization  and  that  their  United 
States  counsel  shall  have  certified  that 
such  rating  has  been  received.  However, 
no  such  rating  shall  be  required  if,  in  the 
opinion  of  Applicants'  United  States 
counsel,  an  exemption  from  registration 
is  available  under  section  4(2)  of  the 
1933  Act  or  Regulation  O  thereunder. 
Moreover,  in  the  event  that  either  or 
both  Applicants  issue  any  debt 
securities  requiring  registration  under 
the  1933  Act,  Applicants  undertake  to 
refrain  from  selling  such  obligations 
until  the  registration  statement  Hied  in 
connection  with  such  o^ering  has  been 
declared  effective  by  the  Commission. 

In  connection  with  their  proposed 
issuance  and  sale  of  any  debt  securities 
in  the  United  States,  Applicants 
undertake  to  appoint  an  agent  to  accept 
service  of  process  in  any  action  based 
on  the  obligations  instituted  against 
either  Or  both  of  them  in  any  state  or 
federal  court  by  any  holder  based  on  the 
obligations,  the  guarantees  thereon  or 
the  manner  of  the  offering.  Applicants 
further  undertake  to  accept  the 
jurisdiction  of  any  st^te  or  federal  court 
located  in  the  City  of  New  York  in 
respect  of  any  action  based  on  such 
obligations  and  instituted  by  any  holder 
thereof.  Applicants  represent  that  such 
appointment  of  an  authorized  agent  to 
accept  service  of  process  and  such 
consent  to  jurisdiction  shall  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  the  obligations 
shall  have  been  paid.  Neither  the  issuing 
agent  nor  the  agent  for  service  of 
process  will  be  a  trustee  for  the  holders 
of  the  obligations  and  will  not  have  any 
responsibilities  or  duties  to  act  for  such 
holders  as  would  a  trustee.  Applicant 
consent  to  any  order.granting  the 
requested  relief  being  expressly 
conditioned  upon  compliance  with  all 
representations  and  undertaking  set 
forth  above  and  in  the  application. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  6, 1986,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 


hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
)ohn  Wheeler,  ■ 

Secretary. 
(FR  Doc  85-30040  Filed  12-18-85:  8:45  am] 
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(RetoM*  No.  IC-1484S;  (FN*  No.  812-5772)] 
IDS  Mutual,  Inc^  Notica  of  Application 

December  13, 1985. 

Notice  is  hereby  given  that  IDS 
Mutual,  Inc..  IDS  Stock  Fund,  Inc.,  IDS 
Selective  Fund,  Inc.,  IDS  Variable 
Payment  Fund,  Inc.  (now  known  as  IDS 
Equity  Plus  Fund,  Inc.),  IDS  New 
Dimensions  Fund,  Inc.,  IDS  Progressive 
Fund,  Inc,  IDS  Growth  Fund,  Inc.,  IDS 
Bond  Fund,  Inc.,  IDS  Cash  Management 
Fund,  Inc.,  IDS  Tax-Exempt  Bond  Fund, 
Inc.,  IDS  High  Yield  Tax-Exempt  Fund. 
Inc.,  IDS  Tax-Free  Money  Fund,  Inc., 
IDS  Discovery  Fund,  Inc.,  IDS  Extra 
Income  Fund,  Inc.,  IDS  Strategy  Fund, 
Inc.,  IDS  International  Fund,  Inc.,  IDS 
Managed  Retirement  Fund,  Inc.,  IDS  Life 
Capital  Resource  Fund  I,  Inc.,  IDS  Life 
Capital  Resource  Fund  II,  Inc.,'  IDS  Life 
Moneyshare  Fund,  Inc.,  IDS  Life  Special 
Income  Fund  I,  Inc.,  IDS  Life  Special 
Income  Fund  II,  Inc.,*  at  1000  Roanoke 
Building,  Minneapolis,  Minnesota  55402; 
IDS  Life  Variable  Annuity  Fund  A,  IDS 
Life  Variable  Annuity  Fund  B,  IDS 
Certificate  Company  (collectively,  the 
"Funds"),  IDS  Financial  Services  Inc. 
("IDS"),*  IDS  Life  Insurance  Company 
("IDS  Life"),  at  IDS  Tower,  Minneapolis, 
Minnesota  55402;  Shearson  Lehman 
Brothers  Inc.  ("Shearson"),*  at  American 
Express  Tower,  World  Financial  Center, 
New  York.  New  York  10285-1900;  Foster 
&  Marshall/American  Express  Inc.  (now 
Known  as  Foster  &  Marshall  Inc.) 
(Foster  &  Marshall"),  at  205  Columbia 
Street  Seattle,  Washington  98104; 
Robinson-Humphrey/American  Express 
Inc.  (now  known  as  The  Robinson- 
Humphrey  Company,  Inc.)  ("Robinson- 
Humphrey"),  at  3333  Peachtree  Road, 
NE.,  Atlanta,  Georgia  30383;  and  Chiles 


'  IDS  Ufe  Capital  Resource  Fund  1,  Inc  and  IDS 
Life  Capital  Resource  Fund  U.  Inc.  recently  merged 
and  are  now  known  as  IDS  Life  Capital  Resource 
Fund.  Inc 

'  IDS  Ufe  Special  Income  Fund  I,  Inc.  and  IDS  Life 
Special  Income  Fund  II.  Inc.  recently  merged  and 
are  now  known  as  IDS  Life  Special  Income  Fund. 
Inc. 

'IDS's  name  was  changed  from  "IDS/ American 
Express  Inc."  to  "IDS  Financial  Services  Inc."  On 
January  30, 1985. 

'Shearson's  name  was  changed  from  "Shearson 
Lehman/American  Express  Inc"  to  "Shearson 
Lehman  Brothers  Inc."  on  March  15, 1985. 


Heider  &  Co.,  Inc.  ("Chiles,  Heider")  at 
1300  Woodmen  Tower,  Omaha, 
Nebraska  68102  filed  an  apJMication  with 
the  Commission  on  February  15, 1984, 
pursuant  to  section  10(f)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  and  amendments  thereto  on 
December  5, 1984,  and  March  1, 1985,  for 
an  order  exempting  the  Funds,  IDS,  IDS 
Life,  Shearson,  Foster  &  Marshall, 
Robinson-Humprey  and  Chiles,  Heider 
(collectively,  the  "Applicants")  from  the 
provisions  of  section  10(f)  of  the  Act, 
and  Rule  lOf-3  thereunder,  to  the  extent 
necessary  to  permit  the  Funds,  subject 
to  certain  conditions,  to  purchase 
securities  through  underwriting 
syndicates  in  which  Shearson,  Foster  & 
Marshall,  Robinson-Humphrey  and/or 
Chiles,  Heider  (collectively,  the 
"Underwriters")  participate.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
Rules  thereunder  for  the  text  of  the 
provisions  thereof  relevant  to  any 
consideration  of  the  application. 

Five  of  the  Ftmds  have  contracted 
with  IDS  Life  investment  management 
services.  IDS  Life  in  turn  employs  IDS 
for  certain  investment  advice  rendered 
in  connection  with  each  of  those  Funds. 
Seventeen  Funds  employ  IDS  as  their 
principal  underwriter  and  investment 
manager.  With  combined  assets  of 
$8,870,138,943  on  July  31,  1984,  those 
seventeen  funds  represent  one  of  the  ten 
largest  mutual  fund  complexes  in  the 
United  States.  Applicants  state  that  IDS 
Life  Variable  Annuity  Fund  A  and  IDS 
Life  Variable  Annuity  Fund  B 
(collectively  "Funds  A  and  B")  are 
separate  accounts  of  IDS  Life.  According 
to  Applicants,  both  Funds  A  and  B  have 
boards  of  managers  with  certain  defined 
authority,  and  have  entered  into 
agreements  with  IDS  Life  for  investment 
management  and  distribution  services. 
Applicants  also  state  that  under  the 
terms  of  an  agreement  between  IDS  Life 
and  IDS,  IDS  provides  investment 
advice  with  respect  to  the  management 
of  the  investments  of  Funds  A  and  B. 
Finally,  IDS  Certificate  Company 
("IDSCC")  is  a  wholly-owned  subsidiary 
of  IDS  registered  as  a  face-amount 
certificate  company  under  the  Act  that 
is  represented  to  be  by  far  the  largest 
issuer  of  face-amount  investment 
certificates  in  the  United  States.  IDSCC 
receives  from  IDS  advice,  statistical 
data  and  recommendations  with  respect 
to  the  acquisition  and  disposition  of 
securities  for  IDSCC's  portfolio. 

Applicants  state  that  IDS  is  engaged 
directly  and  through  subsidiaries  in 


BEST  COPY  AVAILABLE 


"  WffHf'Pflilifi ' 


Federal  Register  /  Vid.  50.  No.  244  /  Thureday.  December  19.  IWR  /  Notices 


517BS 


providiag  a  variety  of  financial  products, 
including  investment  advisory  services. 
Applicants  state  that  IDS  Life,  a  stock 
life  insurance  company,  is  a  wholly- 
owned  subsidiary  of  IDS.  According  to 
the  application  on  January  12, 1984,  IDS 
became  a  wholly-owned  subsidiary  of 
American  Express  Company  ("American 
Express"),  a  corporation  engaged 
through  various  subsidiaries  in 
providing  a  variety  of  travel-related, 
insurance,  international  banking  and 
investment  services. 

Applicants  represent  that  each  of  the 
Underwriters  is  a  cflVect  or  indirect 
subsidiary  of  American  Express. 
Shearson,  which  became  a  wholly- 
owned  subsidiary  of  American  Express 
in  )une  1981,  is  said  to  be  one  of  the 
leading  full-line  investment  service  firms 
serving  the  United  States  and  foreign 
securities  and  commodities  market. 
Applicants  state  that,  among  other 
activities^  Shearon  acts  as  manager,  co- 
manager  or  syndicate  member  in  public 
offerings  of  debt  and  equity  securities. 

Applicants  state  that,  on  May  11, 1984. 
Shearson  and  American  Express 
completed  a  transaction  resulting  in 
Shearson's  acquisition  of  Lehman 
Brothers  Kuhn  Loeb  Incorporated 
("Lehman").  Applicants  represent  that, 
as  part  of  the  acquisition,  the  corporate 
and  municipal  finance  departments  of 
Shearson  and  Lehman  have  been 
combined,  which  has  in  turn  resulted  in 
Shearson's  becoming  a  major 
participant  in  all  areas  of  the  securities 
underwriting  business.  Applicants 
further  represent  that  Foster  4  Marshall, 
Robinson-Humphrey  arul  Chiles,  Heider 
are  active  at  least  on  a  regional  basis  in 
the  business  of  underwriting  securities. 
Applicants  state  that,  by  virtue  of  being 
subsidiaries  of  American  Express,  IDS 
and  each  of  Underwriters  may  be 
deemed  under  section  2(a)(3)  of  the  Act 
to  be  "affiliated  persons"  of  each  other. 

Applicants  request  an  exemptive 
order  of  the  Commission  so  as  to  permit 
the  Funds  and  any  other  registered 
investment  companies  for  which  IDS, 
IDS  Life,  or  any  other  subsidiary  of  IDS 
serves  as  investment  adviser  after  the 
date  (Match  1. 1985)  on  which 
Applicants'  second  amendment  was 
filed  with  the  Commission  (collectively. 
"Covered  Funds")  to  purchase  through 
any  underwriting  Syndicate  in  which 
any  of  the  Underwriter  (or  any  other 
broker-dealer  that  may  become  an 
"affiliated  person"  of  IDS  as  defined  in 
section  2(a)(3)  of  the  Act)  is  a 
participant  ("Affiliated  Syndicate")  an 
aggregate  amoung  of  securities 
exceeding  the  percentage  limitations 
currently  contained  in  paragraph(d)  of 
Rule  lOf-3.  Specifically,  Applicants 
request  that  Covered  Funds  be  subject 


to  two  sets  of  specified  limitations  that 
are  represented  to  be  based  on 
historical  trading  patters  of  the  Funds 
and  that  vary  depending  on  the  kind  and 
principal  amount  of  the  securities  being 
offered  through  the  Affiliated  Syndicate. 
The  first  set  of  limitations  would  apply 
to  offerings  of  corporate  equity  or  debt 
securities  registered  under  the  Securities 
Act  of  1933  and  would  permit  Covered 
Funds  to  purchase  in  the  aggregate 
through  an  Affiliated  Syndicate  from 
four  to  10  percent  of  an  offering  of 
securities  depending  on  the  size  of  the 
offering.  The  second  set  of  Hmitations 
would  apple  to  offerings  of  municipal 
securities  as  defined  in  section  3(a)(Z9) 
of  the  Securities  Exchange  Act  of  1934 
and  would  permit  Covered  Funds  to 
purchase  in  the  aggregate  through  an 
Affiliated  Sjmdicate  from  four  to  15 
percent  of  an  offering  depending-on  the 
size  of  the  offering.  In  addition 
Applicants  set  forth  specific  conditions 
which  will  govern  purchases  of 
securities  on  behalf  of  the  Funds  through 
Affiliated  Syndicates  when  the 
transactions  are  for  less  than  four 
percent  of  a  particular  offering,  the 
amount  permitted  by  paragraph  (d)  of 
Rule  10f-3.» 

Applicants  state  that,  in  investing  on 
behalf  of  the  Funds  in  its  capacity  as 
investment  manager,  IDS  often 
purchases  securities  offered  through 
fixed  price  underwriting  syndicates.* 
Applicants  state  that  IDS  looks  to 
syndicates  for  securities  purchases  for  a 
number  of  reasons.  Applicants  re|lresent 
that  purchasing  securities  through 


°  By  letter  dated  November  13. 1985.  Applicants 
set  fortti  their  position  on  tfie  question  of  whether 
the  Covered  Funds  should  be  able  to  continue  to 
purchase  securities  under  the  provisiona  of  Rule 
lOf-3  if  the  exemption  sou^t  by  the  application  is 
granted.  Applicants  wrote  that  they  believed  they 
should  be  able  to  use  the  Rule  for  purchases  of 
securities  from  affiliated  syndicates  or  less  than 
four  percent  in  the  aggregate,  but  they  also  stated 
that  they  were  willing  to  subject  such  purchase 
transactions  to  several  additional  conditions.  Two 
conditions  were  identical  to  those  that  %viU  apply  in 
the  case  of  purchases  in  excess  of  the  four  percent 
limit  under  the  exemptive  application-enhanced 
review  and-non-solicitation.  A  new  third  condition 
involving  prior  notice  was  agreed  to  by  tht 
Applicants.  For  a  further  descripiton  of  these 
conditions,  see  the  text  at  page  9,  infra. 

*  By  letter  dated  October  a  1985.  for  example. 
Applicants  represent  that  underwritten  securities 
were  approximately  14  and  16  percent  respectively, 
of  the  total  non-money  market  securities  purchases 
for  the  Funds  in  1982  and  1983.  They  further 
respresented  that  such  data  illustrated  an  historical 
pattern  of  the  Funds'  purchasing  large  amounts  of 
securities  through  fixed  price  underwriting 
syndicates.  We  have  been  advised  by  counsel  for 
the  Applicants  that  this  additional  background 
information,  the  representations  referred  to  in 
footnotes  7  and  8  at  page  8,  infn.  the  conditions 
referred  to  on  footnote  5  at  page  5  supra,  and  the 
name  change  listed  on  page  1.  supra,  will  b«  set 
forth  in  a  formal  amendment  to  the  applications  to 
be  Tiled  during  the  notice  period. 


syndicates  may  afford  DOS  die 
opportunity  to  acquire  a  relatively  large 
quantity  of  securities  without 
significandy  influencing  an  existing 
secondary  maiicet  for  the  securities. 
Applicants  also  state,  among  other 
things,  that  the  price  for  securities 
o^ered  through  a  syndicate  may  be 
better  than  that  available  to  IDS  in  the 
secondary  market  for  the  secnrities. 

Paragraph  (d)  of  Rule  lOf-3  generally 
provides  diat  investment  companies 
employing  the  samq  investment  adviser 
may  puchase  in  the  aggregate  from 
members  of  an  underwriting  syndicate 
in  which  affiliate  of  the  investment 
adviser  participates  no  more  than  the 
greater  of  (1)  four  percent  of  the  offering 
or  (2)  SSOoiooO,  to  a  maximum  limit  of  10 
percent  of  the  offering.  Applicants  state 
that  the  greater  of  fow  percent  of  an 
oH^ering  or  $500,000  is  significantly  lower 
than  the  amount  of  secnrities  that  the 
Funds  have  often  purchased  in  the  past 
through  underwriting  syndicates.  Thus. 
Applicants  assert  complying  with  the 
terms  of  Rule  10f-3(d}  could  result  in 
limiting,  for  reasons  other  than 
investment  merit,  the  amount  of 
securities  the  Funds  can  purchase 
through  Affiliated  Syndicates? 
According  to  the  application,  IDS 
believes  that  the  liraitation  would  have 
its  greater  effect  during  those  periods  of 
the  time  when  attactive  opportunities 
exist  in  the  new  issue  markets  or  when 
the  Funds  are  experiencing  net  sales  of 
their  shares. 

In  light  of  the  large  amoAnts  of 
securities  the  Funds  purchase  throu^ 
underwriting  syndicates,  and  in  light  of 
the  significant  participation  of  the 
Underwriters  in  the  underwriting 
business.  Applicants  contend  that 
paragraph  (d)*s  limitations  would  have 
the  effect  of  interfering  with  the  Fnnds' 
normal  investment  practices  to  a  far 
greater  degree  than  those  limitations 
might  with  most  other  investment 
conpany  complexes.  To  support  their 
contention.  Applicants  note  that  only 
one  mutual  fund  complex  currendy 
among  the  top  ten  complexes  in  terms  of 
non-money  maticet  fund  assets  is 
affiliated  with  a  borker-dealer  having  an 
underwriting  business  of  a  size 
comparable  to  that  of  Shearson's. 
Applicants  contend  that  substituting  die 
quantity  limitations  that  they  are 
proposing  for  those  contained  in 
paragraph(d)  will  alleviate  the 
undesirable  effect  of  paragraph(d) 
described  above  and  will  provide  the 
Funds  with  necessary  investment 
flexibility  similary  to  their  historic 
purchase  patterns.  Applicants  also 
submit  that,  in  view  of  the  Underwriters* 
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lack  of  influence  over  the  Funds,  the 
potential  for  the  Funds'  engaging  in  the 
kinds  of  transactions  with  which  section 
10(f)  is  intended  to  deal  is  at  best 
negligible. 

Furthermore,  the  application  contains 
a  number  of  conditions  designed  to 
protect  the  interests  of  the  Funds  and 
Fund  shareholders.  In  summary,  they 
are  as  follows.  First,  a  representative  of 
each  Covered  Fund  who  is  not  a^iliated 
with  IDS  or  any  of  the  Underwriters  will 
be  required  to  approve  the  Fund's 
purchase  of  securities  through  an 
Affiliated  Syndicate  Ijefore  the  purchase 
is  completed.'  Second,  the  board  of 
directors  or  managers  of  a  Covered 
Fund  or  a  committee  of  the  board  will 
review  the  terms  of  each  purchase  of 
securities  by  the  Fund  through  an 
Affiliated  Syndicate  as  soon  as 
practicable  after  the  completion  of  the 
purchase  and  quarterly  thereafter.* 
Third,  the  Underwriters  have 
specifically  undertaken  not  to  attempt  to 
solicit  directly  or  indirectly  the 
participation  of  any  Covered  Fund  in  an 
AHiliated  Syndicate.  Fourth,  the  limits 
of  the  consideration  that  a  Covered 
/Fund  may  pay  in  connection  with  a 
purchase  of  securities  through  an 
Affiliated  Syndicate  are  generally 
stricter  than  the  analogus  limits 
contained  in  Rule  10f-3(e).  Fifth,  the  role 
of  any  Underwriter  in  an  AfHliated 
Syndicate  must  be  that  of  a  member  and 
may  not  be  that  of  a  manager  or  co- 
manager.  Sixth,  the  board  of  directors  or 
managers  of  each  Covered  Fund  will 
adopt  procedures  designed  to  ensure 
that  purchases  covered  by  the 
exemption  are  effected  in  accordance 
with  the  terms  of  the  conditions  listed 
above  and  review  those  procedures 
annually.  Seventh,  each  Covered  Fund 
will  (1)  maintain  and  preserve 
permanently  a  written  copy  of  the  above 
procedures  and  (2]  maintain  and 
preserve  for  a  period  not  less  than  six 
years  a  written  record  of  the  purchases 
covered  by  the  exemption.  Eighth,  each 
Covered  Fund  will  report  transactions 
covered  by  the  exemption  on 
appropriate  Commission  reports. 

With  respect  to  transactions  covered 
by  the  four  percent  limitation  contained 
in  Rule  lOf-3,  Applicants  have  agreed  to 
the  imposition  of  the  second  and  third 
conditions  in  the  application  concerning 
enhanced  dire';tor  review  procedures. 


'The  letter  of  Octot>er  8, 1965.  represents  that  any 
such  person  would  be  a  person  skilled  in  reviewing 
securities  transactions. 

•The  letter  of  Octotier  8. 1985.  represents  that  at 
least  a  majority  of  each  Covered  Fund's  board  of 
directors  would  t>e  comprised  of  non-interested 
directors,  within  the  meaning  of  section  2(a)(19)  of 
the  Act.  as  long  as  the  requested  exemption  is  in 
effect 


both  soon  after  the  transaction  and 
quarterly  thereafter,  and  the  non- 
solicitation condition.  As  a  third 
condition,  IDS  has  undertaken  that  it 
will  notify  the  Covered  Funds  each  time 
it  proposes  to  acquire  up  to  four  percent 
of  any  offering  where  an  Underwriter  is 
the  manager  or  co-manager,  and  it  will 
delay  any  such  acquisition  for  24  hours 
to  permit  the  Covered  Funds  to  object  to 
the  transaction.  Applicants  contend  that 
this  last  condition  should  not  be  nearly 
as  burdensome  for  IDS  and  the  Covered 
Funds  to  accomplish  as  the  prior  review 
requirement  to  be  conducted  by  an 
independent  representative  of  each 
Fund  pursuant  to  the  first  condition  in 
the  application.  For  all  the  reasons 
stated  above,  AppUcants  request  that 
the  Commission  enter  an  order  pursuant 
to  section  10(f)  of  the  Act  permitting 
them  to  enter  into  the  transactions 
described  in  the  application  subject  to 
the  conditions  set  forth  therein. 

Finally,  the  Commission  has 
determined  that  any  order  issued  on  the 
appUcation  should  specifically  provide 
that,  if  amendments  to  Rule  lOf-3  are 
subsequently  adopted,  they  will 
supersede  the  exemptive  order. 
However,  if  the  rule  amendments  are 
minor  or  procedural,  an  application  to 
extend  the  exemptive  order  would  be 
favorably  considered.  This  will  ensure 
that  granting  the  application  will  not 
result  in  the  Funds'  maintaining  a 
competitive  advantage  over  mutual  fund 
groups. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  7, 1986.  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  cr  by  mail  upon 
Applicants  at  the  addresses  stated 
above.  Proof  of  service  (by  affidavit  or. 
in  the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

By  the  Commission. 
John  Wheeler, 

Secretary. 

(PR  Doc.  85-30041  Filed  1^-18-85;  8:45  am] 
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SeH-Regutatory  Organizations; 
Proposed  Rule  Cluinge  by  Midweet 
Securities  Trust  Company  Relating  to 
Use  of  the  MST  System 
Communications  Services 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  November  21. 1985,  the  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  Article  I,  Rule  3.  Section  2  of  the 
Rules  of  the  Midwest  Securities  Trust 
Company  is  hereby  amended  as  follows: 

Article  I. 

Definitions  and  General  Provision. 

Rule  3. 

Indemnification 

Section  2  (a)  No  change  in  text       :  . 

(b)  No  change  in  text. 

(c)  No  change  in  text. 

(dj  In  consideration  of  the 
Corporation  furnishing  communications 
services  to  a  Participant  whereby  the 
Participant  may  send  or  receive 
information  to  or  from  the  Corporation, 
or  instruct  the  Corporation  to  act  on 
behalf  of  the  Participant:  (i)  the 
Corporation  shall  not  be  liable  for  any 
loss  of  or  damage  to  information  sent  or 
received  through  the  communications 
services,  provided  that  the  Corporation 
shall  use  its  best  efforts  to  reconstitute 
for  the  Participant,  information  lost  or 
damaged  as  a  result  of  the  Corporation 's 
own  grossly  negligent,  fraudulent  or 
criminal  acts:  (ii)  the  Participant  shall 
indemnify  and  hold  harmless  the 
Corporation  against  any  loss,  liability, 
or  expense  sustained,  arising  from  any 
action,  proceeding  or  claim  of  a  third 
party  who,  with  the  prior  approval  of 
the  Participant,  may  have  received 
information  or  other  services  from 
communications  services  furnished  by 
the  Corporation  to  a  Participant.  I 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
self-regulatory  organization  included 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  clarifies  the 
liabilities  and  respective  rights  of  MSTC 
and  its  Participants  with  respect  to 
Participants's  use  of  MST  System 
communications  services.  Through  these 
communications  services,  MSTC 
Participants  received  from  independent 
vendors,  computer  terminals  which 
allow  the  Participants  to  access  the  MST 
System. 

Previously,  MSTC  Participants  were 
asked  to  sign  an  MSTC  Communications 
Service  Agreement  (Agreement),  under 
which  MSTC  disclaimed  liability  for 
losses  arising  from  computer  terminal 
malfunction.  Rather  than  continue  to 
require  such  an  agreement,  MSTC 
management  believes  it  would  be  more 
expedient  to  codify  the  Agreement's 
relevant  provisons  in  an  MSTC  Rule. 
Consequently,  the  proposed  rule  filing 
represents  a  codification  of  the 
previously  utilized  Agreement. 

Consistent  with  the  Agreement,  the 
rule  change  clarifies  MSTC's  liability  for 
losses  arising  from  the  furnishing  of 
communications  services  to 
Participants.  The  proposed  rule  change 
provides  that  MSTC  will  not  be  liable 
for  information  lost  through  the 
communications  services,  provided  that 
MSTC  will  use  its  best  efforts  to  retrieve 
information  lost  due  to  MSTC's  gross 
negligence.  In  the  event  that  the 
Participant  shares  MST  System- 
generated  information  with  a  third 
party,  and  where  the  third  party  brings 
an  action  against  MSTC  over  such    - 
information,  the  Participant  will 
indemnify  MSTC  under  the  proposed 
rule  change.  This  proposed  rule  change 
will  impose  reasonable  safeguards 
vvhere  MSTC  and  its  Participants 
experience  communications  services 
malfunctions  due  to  computer  problems. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  in  that  it 
recognizes  new  data  processing  and 
communications  techniques  that 
facilitate  securities  clearance  and 
settlement. 


(B)  Self-Regulatory  Organization 's 
Statment  on  Burden  on  Competition 

The  Midwest  Securities  Trust 
Company  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  PartiQipants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  periods  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  &  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  9. 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Dated:  December  12. 1985. 
John  Wheeler, 
Secretary. 
|FR  Doc.  85-30043  Filed  12-18-85:  8:45  ami 
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DEPARTMENT  OF  STATE 

(Public  Notice  CM-8/915) 

Advisory  Committee  on  International 
Investment,  Technology,  and 
Development,  Sut>committee  on 
Transborder  Data  Flows;  Meeting 

The  Department  of  State  will  hold  a 
meeting  of  the  Subcommittee  on 
Transborder  Data  Flows  of  the  Advisory 
Committee  on  International  Investment, 
Technology,  and  Development  on 
January  8. 1986  from  2.-00  p.m.  to  4.-00 
p.m.  The  meeting  will  be  in  Room  1105 
at  the  Department  of  State.  2201  "C" 
Street.  NW..  Washington.  D.C.  20520. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  invisibles  code  and  the  U.S. 
proposal  for  joint  work  with  the  CMIT 
committee,  to  review  the  OECD/ICCP 
Special  Session  on  Telecommunications 
Policy,  and  to  discuss  the  BIAC/CCITT 
proposal  for  a  work  program  project. 

Access  to  the  State  Department  is 
controlled.  Therefore,  members  of  the 
public  wishing  to  attend  the  meeting 
must  contact  the  Office  of  Investment 
Affairs,  (202)  632-2728.  in  order  to 
arrange  admittance.  Please  use  the  "C 
street  entrance. 

The  Chairman  of  the  Subcommittee 
will,  as  time  permits,  entertain 
comments  from  members  of  the  public  at 
the  meeting. 

Dated:  Deceml>er  10. 1965. 
Walter  B.  Lockwood.  fr.. 
Executive  Secretary. 
(FR  Doc.  85-30038  Filed  12-18-85;  8:45  am] 

BILUNG  CODE  4710-07-11 


[Public  Notice  CM-^9171 

Study  Groups  A  and  B  of  ttte  U.S. 
Organization  for  the  Intemationai 
Telegraph  and  Telephone  Consultatrae 
Committee  (CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Groups  A  and  B  of  the  U.S. 
Organization  for  the  Intemationai 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
January  8, 1986.  at  lOKX)  a.m.  in  Room 
1205.  Department  of  State,  2201  C  Street 
NW..  Washington.  D.C 

Study  Group  A  deals  with 
intemationai  telecommunications  policy 
and  services:  Study  Group  B  deals  with 
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preparation  for  the  PC/WATTC  Study 
Croup  Meeting. 

Study  Group  A  will  review  matters 
relating  to  the  January /February  1986 
Working  Party  meetings  of  CC3TT  Study 
Group  III  taking  place  in  Geneva,  and 
provide  a  debriefing  of  the  November 
Working  Party  meetings  of  CCITT  Study 
Groups  I  and  III.  In  addition,  it  will 
make  its  final  preparations  regarding  the 
U.S.  Delegation  to  the  upcoming 
meetings:  and  its  final  assessment  of  the 
current  Study  Groop  m  contributions 
that  have  been  submitted  for 
consideration. 

Study  Group  B  will  review  matters 
relating  to  the  upcoming  meeting  of  the 
CCITT  PC/WATTC  Study  Group 
scheduled  to  take  place  in  Geneva, 
March  3-7, 1988,  and  any  related 
activities  within  Study  Group  III. 

Members  of  the  general  public  may 
attend  the  meeting  and  \oin  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Earl  Barbely,  Department  of  State, 
Washington.  D.C.,  telephone  (202)  632- 
6700.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  December  4. 1965 
Eari  S.  Barlwly. 

Director,  Office  of  Technical  Standards  and 
Development 

|FR  Doc.  85-30050  Filed  12-1S-85;  a:45  am] 

BiujMacoac  «7io-«7-m 


(IHMic  Notice  CM-S/9161 

Study  Group  D  of  th«  US.  Organizatfon 
for  the  International  Talagraph  ami 
Telephone  Consultativa  Committea 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
January  9, 1986  at  9:30  a.m.  in  Room 
1105,  Department  of  Commerce  Building, 
325  Broadway,  Boulder.  Colorado. 

The  purpose  of  this  meeting  is  to 
consider  CCITT  proposed  contributions 
at  the  Rapporteurs  meetings  on  message 
handling,  directory  systems  and 
presentation  transfer  syntax.  Working 
Parties  of  Study  Group  VII  are 
scheduled  to  be  held  in  Geneva  during 
January-February  1988. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Requests  for  further 


information  may  be  directed  to  Loma 
Kent,  Department  of  Commerce, 
Boulder,  Colorado,  telephone  (303}  497- 
3764. 

Dated:  December  4. 1985. 
Eari  S.  Boibeiy. 

Director,  Office  of  Technical  Standards  and 
Development 
(FR  Doc.  85-«n37  Filed  12-18-85: 8:45  am} 

MLUMa  COM  4710-47-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement;  San 
Juan  County.  NM 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  San  Juan  County,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Carl  S.  Armbrister,  Program 
Development  Engineer,  Federal 
Highway  Administration,  117  U.S.  Court 
House,  Santa  Fe,  New  Mexico  87504- 
1088.  telephone  (506)  988-6254,  or  Mr.  W. 
L  Taylor,  Environmental  Section,  New 
Mexico  State  Highway  Department,  1129 
Cerrillos  Road,  P.O.  Box  1149,  Santa  Fe, 
New  Mexico  87504-1149,  telephone  (505) 
471-0510. 

SUPPtEMENTARY  INTORMATIOII:  The 

FHWA  in  cooperation  with  the  New 
Mexico  State  Highway  Department 
(NMSHD)  will  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
improve  US  64  between  the  communities 
of  Bloomfield  and  Blanco  in  San  Juan 
County,  New  Mexico.  The  proposed 
improvement  would  involve  the 
reconstruction  and  partial  realignment 
of  US  64  for  approximately  12  miles.  It 
would  also  include  the  widening  or 
replacement  of  the  San  Juan  River 
bridge,  east  of  Blanco. 

Improvements  to  the  corridor  are 
considered  necessary  to  correct  safety 
deficiencies  existing  throughout  the 
length  of  the  corridor,  and  to  relieve 
congestion  within  the  communities  of 
Bloomfield  and  Blanco. 

Alternatives  under  consideration 
include  the  no  build  alternative  and 
three  other  alternatives  all  of  which 
involve  partial  reconstruction  of  the 
existing  roadway  and  some  new 
alignment  construction.  A  four-lane 
urban  section  is  proposed  by  the  three 
build  alternatives  at  Blanco  and  by  two 
of  the  alternatives  at  BIoomHeld. 


^7  Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time. 

A  public  information  meeting  has 
been  held  to  discuss  preliminary  project 
plans.  A  public  hearing  will  be  held  after 
circulation  of  the  Draft  EIS.  The  public 
hearing  will  be  advertised  by  public    . 
notice  and  individual  notices  will  inform 
agencies,  groups  and  individuals  that 
have  expressed  particular  concerns.  The 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  project  are  addressed  and 
all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
project  and  the  EIS  should  be  addressed 
to  the  FHWA  or  NMSHD  at  the 
addresses  provided  above. 

Issued  on:  December  13, 1985. 
Antliony  L  Alonzo, 
Division  Administrator,  Santa  Fe,  New 
Mexico. 
(FR  Doc  85-30047  Filed  12-18-85;  8:46  aa^ 

BILUNO  COOK  MW-ZZ-W 


Commercial  Uotor  Vehicie  Safety 
Regulatory  Review  Panel 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  public  meeting. 

SUIMIARY:  The  FHWA  announces  that 
the  Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  will  hold  a 
meeting  on  January  21  and  22, 1986, 
beginning  at  9:00  a.m.,  in  Washington, 
DC,  at  the  Department  of 
Transportation's  Headquarters  Building. 
400  Seventh  Street,  SW..  Washington, 
DC,  Room  4200.  The  meeting  is  open  to 
the  public. 

The  agenda  includes  the  foUewing 
topics:  the  status  briefings  on  the 
repromulgation  of  the  Federal  Motor 
Carrier  Safety  regulations  and  a  briefing 
on  the  consultant  effort  to  organize  and 
abstract  State  motor  carrier  safety  laws 
and  regulations. 

FOR  FURTHER  WFORMATtON  CONTACT: 

Mr.  David  R.  Lukens.  Executive  Director, 
Commercial  Motor  Vehicle  Safely 
Regulatory  Review  Panel,  Federal 
Highway  Administration,  HOA-l„ 
Room  4218, 400  Seventh  Street  SW., 
Washington,  DC  20590,  (202)  426-0390. 
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Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  ET,  Monday  through  Friday. 
I     Issued  on:  December  16. 1985. 
R.A.  Barnhart, 

Federal  Highway  Administrator.  Federal 
Highway  Administration. 

IFR  Doc.  85-29980  Filed  12-18-85:  8:45  am) 

BILLING  CODE  4910-22-M 


Researcti  and  Special  Programs 
Administration 

[Docket  No.  IRA-34] 

Application  for  Inconsistency  Ruling; 
State  of  Illinois;  Extension  of  Comment 
Period 

agency:  Office  of  Hazardous  Materials 
Transportation;  Research  and  Special 
Programs  Administration  (RSPA),  DOT. 
action:  Extension  of  time  for  public 
comment. 

summary:  This  notice  extends  the 
public  comment  period  for-IRA-34  (50 
FR  45186,  October  30. 1985). 
DATE:  Comments  should  be  received  by 
lanuary  21, 1986.  (Late  filed  comments 
will  be  considered  to  the  extent 
practicable.) 

ADDRESSES:  The  application  and  all 
related  correspondence  and  comments 
may  be  reviewed  in  the  Dockets  Branch. 
Office  of  Hazardous  Materials 
Transportation,  Room  8426,  400  Seventh 
Street.  S.W..  Washington,  DC  20590. 
Comments  on  the  application  may  be 
submitted  to  the  Dockets  Branch  at  the 
above  address.  To  ensure  proper 
handling,  indicate  Docket  No.  IRA-34  on 
your  submission.  Three  copies  of  each 
submission  are  requested. 

A  copy  of  each  comment  must  also  be 
sent  to  the  following  individuals: 
Mr.  lack  McKay,  Shaw,  Pittman,  Potts  & 

Trowbridge,  1800  M  Street,  N.W., 

Washington,  DC  20036 
Mr.  Henry  L.  Henderson,  Assistant 

Attorney  General,  Environmental 

Control  Division,  100  West  Randolph 

Street,  13th  Floor,  Chicago,  Illinois 

60601 

Certification  of  the  fact  that  copies 
have  been  sent  to  these  individuals  is  to 
be  indicated  on  any  comments 
submitted  to  the  Dockets  Branch.  [The 
following  format  is  suggested:  "I  hereby 
certify  that  copies  of  this  comment  have 
been  sent  to  Messrs.  McKay  and 
Henderson  at  the  addresses  noted  in  the 
Federal  Register."] 
FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Economides,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  400  Seventh  Street, 
S.W.,  Washington.  DC  20590.  (Tel:  202/ 
755-4972). 


SUPPLEMENTARY  INFORMATION:  On 

October  30, 1985,  RSPA  published  a 
notice  for  comment  concerning 
Wisconsin  Electric  Power  Company's 
application  for  an  administrative  ruling 
on  the  question  of  whether  an  Illinois 
statute,  which  imposes  a  fee  of  $1000  per 
cask  upon  owners  of  spent  nuclear  fuel 
being  transported  through  Illinois,  is 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  or  the 
regulations  promulgated  thereunder  and, 
therefore,  preempted  under  49  U.S.C. 
1811(a). 

The  public  comment  period  was 
scheduled  to  end  on  December  20, 1985. 
Because  a  number  of  prospective 
commenters  have  ;"equested  additional 
time,  RSPA  is  extending  the  comment 
period  to  lanuary  21, 1986. 

Issued  in  Washington,  DC,  on  December  16. 
1985. 

Alan  I.  Roberts.  Director. 

Office  of  Hazardous  Materials 
Transportation. 

[FR  Doc.  85-30088  Filed  12-18-85:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Secretary 

{Department  Circular— Public  Debt  Series- 
No.  38-85] 

Treasury  Notes  of  December  31, 1987, 
Series  AD-1987 

Washington,  December  12, 1985. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  December  31, 1987, 
Series  AD-1987  (CUSIP  No.  912827  TA 
0),  hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  sccount  in  exchange  for  maturing 
Treasury  securities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  December 
31, 1985,  and  will  accure  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  June  30, 1986,  and  each 
subsequent  6  months  on  December  31 
and  June  30  through  the  date  that  the 


principal  becomes  payable.  They  will 
mature  December  31, 1987,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nbnbusiness  day,  the  amount  due  will 
be  payable  (without  additonal  interest) 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$5,000,  $10,000,  $100,000,  and  $1,000,000. 
Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be- 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  D.C.  20239,  prior  to  l.-OO 
p.m..  Eastern  Standard  time,  Tuesday. 
December  17, 1985.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  December  16, 1985,  and 
received  no  later  than  Tuesday, 
December  31. 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  a!),000,000.  A 
noncompetitive  bidder  may  not  have 


BEST  COPY  AVAILABLE 


■JliPlSPCBIiiiiiil:^^^^ 


5176a 


Fedeial  Regigter  /  VoL  50,  No.  244  /  Thursday.  December  19.  1985  /  Notices 


entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  thU  issue 
prior  to  the  deadh'ne  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  wilt  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
lenders  are  accepted,  an  interest  rate 
will  be  established,  al  a  '/s  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 


tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred  .  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Govenunent 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservadons 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday.  December  31, 1985.  Payment  in 
full  must  accon^jany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bill,  notes  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institutional  to  which  the 
tender  was  submitted,  which  much  be 
received  from  institutional  investors  no 
later  than  Friday.  December  27, 1985.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  and 
Loan  Note  Accounts  on  or  before 
Tuesday.  December  31. 1985.  When 
payment  has  been  submitted  with  the 


tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  'The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular}  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  ia  not 
furnished.  Delivery  of  the  Notes  in 
registered  defmitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  pa\.Trient  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
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announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 
(FR  Doc.  85-30115  Filed  12-17-85;  11:01  am] 
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rOcpartnMnt  Cireuiar— PutiNc  Debt  Seri«»— 
No.  39-8S] 

Treasury  Notes  of  December  31, 1969; 
Series  P-1989 

Washington.  December  12. 1965. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $7,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  December  31, 1989. 
Series  P-1989  (CUSIP  No.  912827  TB  8). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  he  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  December 
31, 1985,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  June  30. 1986.  and  each 
subsequent  6  months  on  December  31 
and  June  30  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  December  31, 1989,  and  will  not 
be  subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next-succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 


authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  defmitive  form 
will  be  issued  in  denominations  of 
$1,000,  $5,000.  $10,000.  $100,00a  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  defmitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book -entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Standard  time. 
Wednesday,  December  18. 1985. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
December  17, 1985,  and  received  no  later 
than  Tuesday,  December  31, 1985. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  biddpr,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commericial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  malce  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
subnrit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 


and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commerical  banks  and  other  banking 
institutioits;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  oi^ganizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commerical  barik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  pubhc 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  l>e 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1  '/■  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.000.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  tender 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
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to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
appUcants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  December  31. 1985.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defTned  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
fender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday.  December  27, 1985.  In 
addition,  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday. 
December  31, 1985.  When  payment  has 

-been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  defmitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  ret^uired  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number]".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  defmitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number]  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

|FR  Doc.  85-30114  Filed  12-17-85;  11:01  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Rsporting  and  Information  Collection 
Requirement  Under  0MB  Review 

AOENCV:  United  States  Information 
Agency. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
such  a  submission  has  been  made.  USIA 
is  requesting  approval  of  revisions  to 
our  form  LAP-66.  Certificate  of  Eligibility 
for  Exchange  Visitor  (]-l]  Status,  which 
has  been  cleared  by  OMB  (3116-0008, 
Expiration  3/31/87). 

DATE  Conunents  must  be  received  by 
January  17, 1986. 

COPIES:  Copies  of  the  request  for 
clearance  (SF-83),  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 
item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention  Desk  Officer 
for  USIA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  OfHcer,  Charles  N. 
Canestro,  United  States  Information 
Agency.  M/M,  301  Fourth  Street  SW., 
Washington.  DC  20547,  telephone  (202] 
485-8676.  And  OMB  review:  Bruce 
McConnell.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503,  telephone  (202)  395-3785. 

SUPPLEMENTARY  INFORMATION:  Title: 
"Certificate  of  Eligibility  for  Exchange 
Visitor  (J-l)  Status".  Revisions  to  the 
USIA  Form  IAP-66  have  been  made  to 
help  in  identification  of  the  individuals 
requesting  J-l  visas,  indication  of 
whether  an  individual  is  subject  to  the 
home  residence  requirement,  deletion  of 
the  requirement  for  a  teenager-sponsor 
to  give  the  name  of  a  host  family,  and  to 
spell  out  clearly  the  funding 
arrangements  for  the  period  of  time 
involved. 

Dated:  December  13, 1965. 
Charles  N.  Canestro, 
Federal  Register  Liaison. 
|FR  Doc.  85-29984  Filed  12-18-65:  8:45  am| 

BIUJNG  CODE  •230-01-M 


Federal  Register  /  Vol.  50,  No.  244  /  Thursday.  December  19.  1985  /  Notices 51771 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  ReacQustment 
Prot>iems  of  Vietnam  Veteran*; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L.  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  in  the  Omar 


Bradley  Conference  Room  of  the 
Veterans  Administration  Central  Office. 
810  Vermont  Avenue  NW..  Washington, 
DC  20420,  on  January  9  and  10. 1986. 
Both  sessions  will  begin  at  8:45  a.m.  and 
conclude  at  4:30  p.m. 

The  meeting  will  be  open  to  the  public 
to  the  seating  capacity  of  the  room. 
Anyone  having  questions  oonceming  the 
meeting  may  contact  Authur  S.  Blank. 


}r.,  M.D.,  Director,  Readjustment 
Counseling  Service,  Veterans 
Administration  Central  Office  (phone 
202-389-3317/3303). 

Dated:  December  11. 198S. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Comwittee  Management  Officer, 
[FR  Doc.  85-30021  Filed  12-1S-8S:  8.-45  am| 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 
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1 

FEOEIML  DEPOSrr  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:36  p.m.  on  Friday,  December  13, 
1985,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  caH,  to:  (1)  Receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liabihty  to  pay 
deposits  made  in  the  Farmers  State 
Bank  of  Barry  County,  Exeter,  Missouri, 
Exeter,  Missouri,  which  was  closed  by 
the  Commissioner  of  Finance  for  the 
State  of  Missouri  on  Friday,  December 
13, 1985;  (2)  accept  the  bid  for  the 
transaction  submitted  by  Security  Bank 
of  Southwest  Missouri,  Exeter,  Missouri, 
a  newly-chartered  State  nonmember 
bank;  (3)  approve  the  applications  of 
Security  Bank  of  Southwest  Missouri, 
Exeter,  Missouri,  for  Federal  deposit 
insurance  and  for  consent  to  purchase 
certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  The 
Farmers  State  Bank  of  Barry  County, 
Exeter,  Missouri;  and  (4)  provide  such 
fmancial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1823(c)(2)),  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  pursuant  to 


subsections  (c)(6).  (c)(8),  (c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  recessed  at  4:39  p.m., 
and  at  6:40  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors:  (1)  Received  bids  for  the 
purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Lake  National  Bank, 
Lake  Ozark,  Missouri,  which  was  closed 
by  the  Senior  Deputy  Comptroller  for 
Bank  Supervision,  Office  of  the 
Comptroller  of  the  Currency,  on  Friday, 
December  13. 1985;  (2)  accepted  the  bid 
for  the  transaction  submitted  by  the 
Central  Lake  State  Bank,  Lake  Ozark. 
Missouri,  a  newly-chartered  State 
nonmember  bank  subsidiary  of  Central 
Bankcompany,  Jefferson  City,  Missouri; 
(3)  approved  (a)  the  applications  of  The 
Central  Lake  State  Bank,  Lake  Ozark, 
Missouri,  for  Federal  deposit  insurance, 
for  consent  to  purchase  certain  assets  of 
and  assume  the  liability  to  pay  deposits 
made  in  Lake  National  Bank,  Lake 
Ozark,  Missouri,  and  for  consent  to 
establish  the  sole  branch  of  Lake 
National  Bank  as  a  branch  of  The 
Centr9l  Lake  State  Bank,  and  (b)  the 
application  of  The  Central  Trust  Bank, 
Jefferson  City,  Missouri,  for  consent  to 
merge,  under  its  charter  and  title,  with 
The  Central  Lake  State  Bank,  Lake 
Ozark.  Missouri,  and  for  consent  to 
establish  {he  two  offices  of  the  Central 
Lake  State  Bank  as  branches  of  The 
Central  Trust  Bank;  and  (4)  provided 
such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)),  as 
was  necessary  to  facilitate  the  purchase 
and  assumption  transaction. 

In  reconvening  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  pursuant  to 
subsections  (c)(6).  (g)(8),  (c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the 


Sunshine  Act"  (5  U.S.C.  552b(c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  recessed  at  6:44  p.m., 
and  at  9:50  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors  adopted  a  resolution 
making  funds  available  for  the  payment 
of  insured  deposits  made  in  First 
National  Bank  of  Lincoln  County, 
Ruidoso,  New  Mexico,  which  was 
closed  by  the  Senior  Deputy  Comptroller 
for  Bank  Supervision,  Office  of  the 
Comptroller  of  the  Currency,  on  Friday. 
December  13, 1985. 

In  reconvening  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Mr.  H.  Joe  Selby,  acting  in  the  place  and 
-Stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matte'rs 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated;  December  16, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-30135  Filed  12-17-85;  12:57  pm) 
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FEDERAL  fNARITIME  COMMISSION: 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  December  13, 
1985,  50  FR  50984. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  December  18, 1985. 10:00 
a.m. 

CHANGES  IN  THE  MEETING:  . 

Withdrawal  of  the  following  item  from  the 
open  session: 

1.  Agreement  No.  203-010852:  Discussion 
Agreement  in  the  Far  Eas(-U.S.  Atlantic 
Trades  among  Nippon  Yusen  Kaisha,  Mitsui 
O.S.K.  Lines.  Ltd.,  and  Yamashita-Shinnihon 
Steamship  Co.,  Ltd. 

Addition  of  the  following  items  to  the 
closed  session: 


BEST  COPY  AVAILABLE 
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6.  Agreement  No.  203-010852:  Discussion 
Agreement  in  the  Far  East-U.S.  Atlantic 
Trades  among  Nippon  Yusen  Kaisha,  Mitsui 
O.S.K.  Lines,  Ltd.,  and  Yamashita-Shinnihon 
Steamship  Co.,  Ltd. 

7.  Consideration  of  a  proposed  2.5  percent 
overall  rate  increased  filed  by  United  States 
Lines,  Inc..  in  the  Hawaiian  Trade,  and 
protest  thereto. 

Bruce  A.  Dombrowski, 

Acting  Secretary. 

(FR  Doc.  85-30170  Filed  12-17-85:  3:41  pm| 

BILLING  COOC  C73O-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [To  be 

published). 

STATUS:  Open  meeting. 


PLACE:  450  Fifth  Street.  NW.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday, 
December  13. 1985. 

CHANGE  IN  THE  MEETING:  Additional 
item. 

The  following  additional  item  will  be 
considered  at  an  open  meeting 
scheduled  for  Thursday,  December  18. 
1985,  at  lOKX)  a.m.: 

Consideration  of  whether  to  authorize  a 
proposal  by  Columbia  Gas  System,  Inc. 
(Columbia),  a  registered  holding  company, 
Columbia  Gas  Transmission  Corp. 
(Transmission),  a  subsidiary  of  Columbia 
engaged  in  the  production,  transportation  and 
sale  of  natural  gas,  and  Columbia  Producer 
Settlement  Corps.  ("PSC")  a  newly  formed 
subsidiary  of  Columbia,  for  the  issuance  by 
Transmission  of  up  to  $800  million  first 
mortgage  bonds  to  certain  Southwest  gas 
producers,  the  purchase  of  the  bonds  by  PSC, 


and  the  guarantee  by  Columbia  of  PSC's 
obligation  to  pay  Producers  the  value  of  the 
bonds,  in  settlement  of  certain  of 
Transmission's  high-cost  natural  gas 
purchase  obligations.  For  further  information, 
please  contact  Kathleen  Brandon  at  (202) 
272-2676. 

Commissioner  Peters,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  reqiiire  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kathryn 
Natale  at  (202)  272-3195. 
)ohn  Wbeeler, 
Secretary. 
[FR  Doc.  85-30121  Filed  12-17-85:  11:27  am| 
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OEPARTMEMT  OF  DEFENSE 

'  GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Unallowable  Costs  Under  FAR  31.205 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  Federal 
Acquisition  Regulation  (FAR)  31.201-2, 
Determining  allowability. 

COMMENTS:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  21, 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041,  Washington.  DC  20405. 
Please  cite  FAR  Case  85-63  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Accounting  Office 
(GAO).  in  a  May  7, 1985.  report  entitled, 
"Improvements  Needed  in  Department 
of  Defense  Procedures  to  Prevent 
Reimbursement  of  Unallowable  Costs 
on  Government  Contracts." 
recommended  a  FAR  revision  that 
would  reduce  differences  and 
disagreements  among  contractors. 
Government  auditors,  and  contracting 
officers;  improve  overhead  negotiations; 
and  reduce  inconsistent  treatment  of 
costs  under  FAR  31.205.  GAO  has 
concluded  that  there  are  costs  which 
may  be  made  unallowable  by  one 
subsection  of  FAR  31.205,  but  allowed 
into  the  negotiation  process  by  another 
subsection.  They  believe  that  the 
forthcoming  revision  of  FAR  31.205-1, 
Public  relations  and  advertising  costs, 
did  not  go  far  enough  in  eliminating  the 
ambiguities  in  the  FAR  which  cause 
contractors.  Government  auditors,  and 
contracting  officers  to  have  different 
interpretations  on  allowability. 


ConsequenUy.  they  recommended  that 
the  FAR  should  be  amended  so  that  any 
cost  made  specifically  unallowable 
under  any  subsection  of  FAR  31.205. 
Selected  costs,  cannot  be  allowable 
under  any  other  section  of  FAR  Subpart 
31.2. 

The  Defense  Acquisition  Regulatory 
Council  and  the  Civilian  Agency 
Acquisition  Council  concurred  with  the 
GAO  recommendation  and  are 
proposing  a  revision  of  FAR  31.201-2, 
Determining  allowability,  to  implement 
that  recommendation.  The  proposed 
revision  includes  an  example  that 
illustrates  the  meaning  and  intent  of  th^ 
FAR  revision. 

The  proposed  revision  also  complies 
with  the  provision  of  the  Defense 
Procurement  Improvement  Act  of  1985 
(Title  IX  of  the  DOD  Authorization  Act 
of  1986,  Pub.  L  99-145)  that  requires  cost 
principle  amendments  to  define  in  detail 
and  specific  terms  those  costs  which  are 
unallowable. 

B.  ReguIator>'  Flexibility  Act 

The  proposed  change  to  FAR  31.201-2 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.)  because  most  contracts 
awarded  to  small  entities  are  awarded 
on  a  competitive  fixed  price  basis  and 
cost  principles  do  not  apply. 

C  Paperwork  Reduction  Act 

The  Paperwork  Act  (Pub.  L  96-511) 
does  not  apply  because  this  proposed 
rule  does  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
on  the  public  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Fart  31 

Government  procurement. 

Dated:  December  13. 1985. 
Lawrence  J.  Rizzi, 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

PART  31— (AMENDED] 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 

2.  Section  31.201-2  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

31.201-2    Determining  allowability. 

***** 

(d)  Costs  made  specifically 
unallowable  under  any  subsection  of 
31.205  are  not  allowable  under  any  other 
sections  or  subsections  of  Subpart  31.2. 


To  illustrate,  a  contractor's  donation  to 
a  scholarship  fund  for  the  family  of  a 
deceased  employee  that  is  specifically 
unallowable  under  31.205-8,  is  not 
allowable  under  31.205-13  on  the  basis 
that  the  objective  of  the  contribution 
was  to  improve  employer-employee 
relations,  even  though  this  is  a  generally 
allowable  cost  objective  under  31.205- 
13. 

(FR  Doc.  85-29974  Filed  12-18-85;  8:45  am] 
MUMO  COOC  S820-«1-M 


4«  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Company-Furnished  Automobiles 

AOCNCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  Federal 
Acquisition  Regulation  (FAR)  31.205-6, 
Compensation  for  personal  services,  and 
31.205-46,  Travel  costs,  concerning 
company-furnished  automobiles. 

COMMENTS:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  21, 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW.. 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  85-64  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis.  FAR  Secretariat 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

A  provision  contained  in  section  911 
of  thie  Defense  Procurement 
Improvement  Act  of  1985  (Title  IX  of  the 
DOD  Authorization  Act  of  1988.  Pub.  L 
99-145)  specifies  that,  as  a  minimum,  the 
cost  principles  applicable  to  contractor 
costs  of  company-furnished  automobiles 
shall  be  clarified  to  define  in  detail  and 
in  specific  terms  those  costs  which  are 
unallowable,  in  whole  or  in  part,  under 
covered  contracts. 

The  Defense  Acquisition  Regulatory 
Council  and  the  Civilian  Agency 
Acquisition  Council  are  proposing 
revisions  to  FAR  31.205-6, 
Compensation  for  personal  services,  and 
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31.205-46,  Travel  co«ts,  to  implement  the 
Act.  The  proposed  revisions  state  that 
the  coat  of  contractor-owned  or  -leased 
automobiles  is  allowable,  if  reasonable, 
to  the  extent  that  the  automobiles  are 
used  for  company  business.  Additional 
proposed  language  states  that  th« 
portion  of  the  cost  of  company-furnished 
automobiles  that  relates  to  personal  use 
by  employees  is  compensation  for 
personal  services  and  is  unallowable. 
The  Councils  believe  it  is  inappropriate 
for  the  Government  to  reimburse 
contractor  employees*  personal  costs  at 
taxpayers'  expense. 

B.  Regulatory  Flexibility  Ad 

The  proposed  revisions  to  FAR 
31.205-6(m)  and  31.205-46(f)  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.)  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive  Hxed  price 
basis  and  cost  principles  do  not  apply. 

C  Paperwork  Reductioo  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
06-511)  does  not  apply  because  this 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  beyond  those 
already  required  by  the  Internal 
Revenue  Code. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement 

Dated:  December  13, 1965. 

Lawrence ).  Rizzi, 

Director.  Office  of  FederaJ  Acquisition  and 
Regulatory  Policy. 

PART  31— (AMENDED] 

Therefore,  It  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  4ga^cY,  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2453(c}. 

2.  Section  31.205-6  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

31.20S-4    Compensation  for  psrsonal 


(m)  Fringe  Benefits.  (1)  Fringe  benefits 
are  allowances  and  services  provided 
by  the  contractor  to  its  employees  as 
compensation  in  addition  to  regular 
wages  and  salaries.  Fringe  beneflts 
include,  but  are  not  limited  to,  the  cost 
of  vacations,  sick  leave,  holidays, 
miUtary  leave,  employee  insurance,  and 
supplemental  unemployment  benefit 
plans.  Except  as  provided  elsewhere  in 
Subpart  31.2,  the  costs  of  fringe  benefits 


are  allowable  to  the  exteat  that  they  are 
reasonable  and  are  required  by  law, 
employer-employee  agreement  or  an 
established  ptrficy  of  the  contractor. 

(2)  That  portion  of  the  cost  of 
company-furnished  automobilies  that 
relates  to  personal  use  by  employees 
(including  transportation  to  and  from 
work]  is  unallowable  regardless  of 
whether  the  cost  is  repcnrted  as  taxable 
income  to  the  employees  (see  SluBOS- 
46(f)). 

3.  Section  31.206-40  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

31.206-46    Travel  costs. 

*        •        •        •        * 

(f)  Costs  of  contractw-owned  or  - 
leased  automobiles,  as  used  in  this 
paragraph,  include  the  costs  oflease, 
operation  (including  personnel), 
maintenance,  depreciation,  insurance, 
etc.  These  costs  are  allowable,  if 
reasonable,  to  the  extent  that  the 
automobiles  are  used  for  company 
business.  That  portion  of  the  cost  of 
company-furnished  automobiles  that 
relates  to  personal  use  by  employees 
(including  transportation  to  and  from 
work)  is  compensation  for  personal 
services  and  is  unallowable  as  stated  in 
31.205-6(m)(2). 

|FR  Doc  85-29975  Filed  12-18-85;  8:48  am] 
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48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
implementation  of  Congressional 
Direction  Regarding  the  Costa  of 
Memt>ershlp  in  Social,  Dining,  and 
County  Clubs 

AQENCtcs:  Department  of  Defense 
(E>OD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
AcnOfc  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  Federal 
Acquisition  Regulation  (FAR)  31.205-14, 
Entertainment  costs,  to  implement 
Congressional  direction  regarding  the 
costs  of  membership  in  social,  dining, 
and  country  clubs. 
comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  bef(H« 
January  21, 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  conunents  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  ft  F  Streets  NW., 
Room  4041.  Washington,  DC  20405. 


Please  cite  FAR  Case  85-65  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHBI  MFONSMTIOM  OONTACft 

Ms.  Margaret  A.  Willis,  FAR  Secretariat; 
Telephone  (202)  523-4755. 
SUPPLCMENTARV  INFORaUTWaC 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  and  the  Qvilian  Agency 
Acquisition  Council  are  considering  a 
change  to  FAR  31.205-14,  Entertainment 
costs.  The  change  under  considerati<m  is 
designed  to  prohibit  Government 
reimbursement  of  the  costs  of  contractor 
memberships  in  social,  dining,  or 
country  dubs  or  organizations.  The 
proposed  change  is  based  on  the 
Defense  Improvement  Act  of  1965  (Title 
IX  of  the  DOD  Authorization  Act  of 
1986,  Pub.  L  99-145)  and  is  considered 
necessary  to  ensure  that  only 
reasonable  costs  are  paid  under 
Government  contracts. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  31.205- 
14  are  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  because  most  contracts 
awarded  to  small  entities  are  awarded 
on  a  competitive  fixed  price  basis  and 
cost  principles  do  not  apply. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511]  does  not  apply  because  this 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  pubKc  which 
require  the  approval  of  OMB  under  44 
U.S.C.  3501  et  seq.  The  proposed  rule 
merely  clarifies  the  allowability  of 
certain  membership  costs  incurred  by 
contractors.  Contractors  already 
separately  record  membership  costs  in 
the  normal  course  of  business  and  such 
existing  information  provides  an 
adequate  basis  for  compliance  with  the 
proposed  rule. 

List  of  Sob)ect8  in  48  CFR  Part  81 

Government  procurement. 

Dated:  Decenil>er  13, 1965. 

Lawrence ).  Rizzi, 

Director,  Office  of  Federal  Acquisitioa  and 
Regulatory  Policy. 

PART  31-(AMENDE0) 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  48e(c):  10  U.S.C 
Chapter  137;  and  42  US.C.  2453(c). 
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2.  Section  31.205-14  is  revised  to  read 
as  follows: 

3  i.20S*l4    Entsftsincnent  costs. 

Costs  of  amusement,  diversion,  social 
activities,  and  any  directly  associated 
costs  such  as  tickets  to  shows  or  sports 
events,  meals,  lodging,  rentals, 
transportation,  and  gratuities  are 
unallowable.  Costs  of  membership  in 
social,  dining,  or  country  clubs  or 
organizations  are  also  unallowable, 
regardless  of  whether  the  cost  is 
reported  as  taxable  income  to  the 
employees  (but  see  31.205-13  and 
31.205-43). 

PH  Doc  8S-29976  Filed  12-18-85;  8:am] 
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4«CFRPart31 

FMteral  Acquisition  Regulation  (FAR); 
Costs  of  LWgatlng  Appeals  Against 


I  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 


f:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  Federal 
Acquisition  Regulation  (FAR)  31.205-33, 
Professional  and  consultant  service 
costs. 


Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  21, 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 


:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets  NW., 
Room  4041,  Washington,  DC  20405. 

Please  cite  FAR  Case  85-66  in  all 
correspondence  related  to  this  issue. 

FOn  FURTHER  INFORMATION  CONTACT 

Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 

SUPPUMENTARV  INFORMATION: 

A.  Background 

A  provision  contained  in  Section  911 
of  the  Defense  Procurement 
Improvement  Act  of  1985  (Title  IX  of  the 
DOD  Authorization  Act  of  1986,  Pub.  L 
99-145)  specifies  that,  as  a  minimum,  the 
cost  principle  applicable  to 
"professional  and  consulting  services, 
including  legal  services"  be  clarified  to 
define  in  detail  and  in  specific  terms 
those  costs  which  are  unallowable,  in 


whole  or  in  part  under  covered 
contracts. 

In  response  to  the  legislation,  the 
Defense  Acquisition  Regulatory  Council 
and  the  CiviUan  Agency  acquisition 
Council  are  considering  revisions  to 
FAR  31.205-33,  Professional  and 
consultant  service  costs.  One  revision 
under  consideration  adds  to  the  list  of 
unallowable  legal,  accounting  and 
consultant  services  those  costs  which 
are  incurred:  (1)  In  defense  against 
Government  claims  or  appeals  and  (2) 
the  prosecution  of  appeals  against  the 
Government.  Additional  language  is 
being  proposed  to  make  unallowable 
costs  of  legal,  accounting,  and 
consultant  services,  and  directly 
associated  costs  incurred  in  connection 
with  the  defense  or  prosecution  of 
lawsuits  or  appeals  between  two 
contractors  arising  from  either  (1)  An 
agreement  or  contract  concerning  a 
teaming  arrangement,  a  joint  venture,  or 
similar  arrangment  of  shared  interest  in 
a  Government  contract:  or  (2)  dual 
sourcing,  co-production,  or  similar 
pr^rams. 

These  revisions  are  considered 
necessary  because  of  problems 
encountered  in  administering  this  cost 
principle  and  they  are  not  a  change  in 
policy.  Such  costs  are  presently  being 
disallowed  but  disputed  by  some 
contractors. 

B.  Regulatory  Flexibility  Act 

The  proposed  revision  to  FAR  31.205- 
33  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.)  because  most  contracts 
awarded  to  small  entities  are  awarded 
on  a  competitive  fixed  price  basis  and 
cost  principles  do  not  apply. 

C  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  this 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  OMB  under  44 
U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  December  13. 1965. 
Lawrence  ).  Rizzi, 

Director.  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

PART  31— (AMENDED] 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 


AutlMrity:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 

2.  Section  31.205-33  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (f)  to  read  as  follows: 

31.20fr-33    ProfMSional  and  consultant 


(d)  Costs  of  legal,  accounting,  and 
consultant  services  and  directly 
associated  costs  incurred  in  connection 
with  organization  and  reorganization 
(also  see  31.205-27),  defense  of  antitrust 
suits,  defense  against  Government 
claims  or  appeals,  or  the  prosecution  of 
claims  or  appeals  against  the 
Government  (see  33.201)  are 
unallowable.  Such  costs  incurred  in 
connection  with  patent  infringement 
litigation  are  unallowable  unless 
otherwise  provided  for  in  the  contract. 
*        *        *        *        « 

(f)  Costs  of  legal,  accounting,  and 
consultant  services  and  directly 
associated  costs  incurred  in  connection 
with  the  defense  or  prosecution  of 
lawsuits  or  appeals  between  two 
contractors  arising  from  either  (1)  An 
agreement  or  contract  concerning  a 
teaming  arrangement,  a  joint  venture,  or 
similar  arrangement  of  shared  interest  in 
a  Government  contract;  or  (2)  dual 
sourcing,  co-production,  or  similar 
programs,  are  unallowable. 

(PR  Doc.  85-29977  Filed  12-18-65:  8:45  am) 
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48  CFR  Part  31 

Fsfferal  Acquisition  Regulation  (FAR); 
Executive  Lot>bylng  Costs 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  promulgation  of  a  new  cost 
principle,  executive  lobbying  costs,  in 
FAR  31.205. 

comments:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  21. 1986,  to  be  considered  in  the 
formulation  of  a  final  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets,  NW.. 
Room  4041,  Washington.  DC  20405. 
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Please  cite  FAR  Case  85-67  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  provision  contained  in  section  911 
of  the  Defense  Procurement 
Improvement  Act  of  1985  (Title  IX  of  the 
DOD  Authorization  Act  of  1986.  Pub.  L 
99-145)  specifies  that,  as  a  minimum,  the 
cost  principles  applicable  to  executive 
branch  lobbying  shall  be  clariHed  to 
deHne  in  detail  and  in  specific  terms 
those  costs  which  are  unallowable,  in 
whole  or  in  part,  under  covered 
contracts. 

The  Defense  Acquisition  Regulatory 
Council  and  the  Civilian  Agency 
Acquisition  Council  are  proposing  a  new 
cost  principle,  FAR  31.205-52,  Executive 
lobbying  costs,  to  implement  the  Act. 
The  proposed  cost  principle  states  that 
costs  incurred  to  induce,  directly  or 
indirectly,  actions  of  the  executive 
branch  of  the  Federal  Government 
relating  to  regulatory  or  contract  matters 
on  any  basis  other  then  the  merits  are 
unallowable.  The  Councils  believe  costs 
incurred  to  improperly  influence  the 
executive  branch  of  the  Federal 
Government  should  be  disallowed. 
Proper  communication  regarding  policy 
matters  are  helpful  and  in  many  cases 
indispensable  to  Government  decision 
makers  and  costs  thereof  should  be 
allowable. 

The  Councils  are  also  considering 
revising  the  title  of  FAR  31.205-22  to 
read.  "Legislative  lobbying  costs"  to 
distinguish  it  from  the  new  cost 
principle. 

B.  Regulatory  Flexibility  Act. 

The  proposed  addition  of  FAR  31.205- 
52  is  not  expected  to  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.)  because  most  contracts 
awarded  to  small  entities  are  awarded 
on  a  competitive  fixed  price  basis  and 
cost  principlt  8  do  not  apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  this 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  OMB  under  44 
U.S.C  3501  et  seq.         ... 


List  of  Subjecto  in  48  CFR  Part  31 

Government  procurement. 

Dated:  December  13, 1985. 

LatimncB  |.  Rlxzi. 

Director.  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

PART  31— (AMENDED] 

Therefore,  it  is  proposed  that  48  CFR 
Pari  31  be  emended  as  follows: 

1.  The  authority  citatiofl  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  48e(c):  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2453(c). 

2.  Section  31.205-52  is  added  to  read 
as  follows: 

31.205-52    Executfv*  tobbyms  costs. 

Costs  incurred  to  induce,  directly  or 
indirectly,  an  employee  or  officer  of  the 
executive  branch  of  the  Federal 
Government  to  give  consideration  or  to 
act  regarding  a  regulatory  or  contract 
matter  on  any  basis  other  than  the 
merits  are  unallowable. 

3.  Section  31.205-22  is  amended  by 
revising  the  title  to  read  as  follows: 

31.205-22    Legislathw  lobbying  costs. 

[PR  Doc.  85-29978  Filed  12-18-85:  8:45  am]   . 
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48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
Aicohotic  Beverage  Costs 

AQENCY:  Department  of  Defense  (DOD), 

General  Services  Administration  (GAS), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  promulgation  of  a  new  cost 
principle,  Alcoholic  beverage  costs,  in 
FAR  31.205. 

COMMENTS:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  21, 1986,  to  be  considered  in  the 
formulation  of  a  Hnal  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  Far  Secretariat 
(VRS),  18th  &  F  Streets  NW..  Room  4041, 
Washington,  DC  20405. 
.    Please  cite  FAR  Case  85-68  in  all 
correspondence  related  to  this  issue. 


FOR  FURTNKR  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  and  the  Civilian  Agency 
Acquisition  Council  are  considering  a 
change  to  add  FAR  31.205-51,  Alcoholic 
beverage  costs.  The  new  cost  principle 
is  designed  to  prohibit  Government 
reimbursement  of  the  costs  of  alcoholic 
beverages.  The  proposed  cost  principle 
is  based  on  Title  9,  section  911  of  the 
DOD  Authorization  Act  of  1986  and  is 
considered  necessary  to  ensure  that 
only  reasonable  and  appropriate  costs 
are  paid  under  Government  contracts. 

B.  Regulatory  Flexibility  Act 

The  proposed  addition  of  FAR  31.205- 
51  is  not  expected  to  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et.  seq.)  because  most  contracts 
awarded  to  small  entities  are  awarded 
on  a  competitive  fixed  price  basis  and 
cost  principles  do  not  apply. 

C  Paperwori(  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  this 
proposed  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
require  the  approval  of  OMB  under  44 
U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Fart  31 

Government  procurement      -. 

Dated:  December  13, 1985. 
Lawrence  |.  Rizxd. 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

PART  31— [AMENDED] 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c]. 

2.  Section  31.205-51  is  added  to  read 
as  follows: 

31.205-51    Alcoholic  tMverags  costs. 

The  costs  of  alcoholic  beverages  are 
unallowable. 

(PR  Doc.  85-29979  Filed  12-18-85;  &-45  am] 
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Part  III 


Department  of  the 


National  Park  Service 


36  CFR  Parts  1,  2,  3,  4,  5,  7,  and  50 

General  Regulations  for  Areas 
Administered  by  the  National  Park 
Service;  National  Capital  Parks 
Regulations;  Proposed  Rule 
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DEPARTIIENT  OF  THE  INTERIOR 

WWIOOM  rrnHk  9#fVICV 

36  CFR  Parte  1, 2, 3, 4. 5. 7  and  50 

QanarBi  neiwilalhiiii  for  Ara^ 
MonMnmarva  ny  nw  nauoiiai  fam 
Service;  National  Capital  Parke 
Regulatfone 


:  National  Paric  Service.  Interior. 
action:  Proposed  rule. 


:  This  proposed  rulemaking 
reorganizes  regulations  pertaining  to  the 
management  and  protection  of  areas 
administered  by  the  National  Park 
Service  in  the  National  Capital  Region. 
It  also  makes  applicable  to  those  park 
areas  the  General  Regulations  that 
apply  to  all  other  units  of  the  National 
Park  System  throughout  the  country. 
The  Service  has  determined  that  a 
completely  separate  set  of  regulations  is 
no  longer  necessary  to  manage  park 
areas  in  Washington,  DC  and  vicinity 
effectively.  Only  those  regulations  that 
address  issues  unique  to  park  areas  in 
the  National  Capital  Region  will  be 
retained  as  Special  Regulations:  all 
others  that  duplicate  provisions  of  the 
Service's  General  Regulations  will  be 
eliminated.  Some  regulations  have  been 
revised  slightly  to  make  consistent  use 
of  terms  and  format  found  in  the 
Service's  general  regulations,  but  no 
new  regulatory  actions  are  being 
proposed. 

DATES:  Written  comments,  suggestions 
or  objections  regarding  this  proposed 
rule  nvill  be  accepted  until  February  18, 
198& 

ADDRESS:  Written  comments  should  be 
sent  to  Regional  Director,  National 
Capital  Region.  National  Park  Service, 
1100  Ohio  Drive,  SW..  Washington,  DC 
20242. 

FOR  FURTHER  INFORMATION  CONTACR 
Sandra  Alley,  Associate  Regional 
Director,  Public  Affairs,  National 
Capital  Region,  National  Park  Service, 
1100  Ohio  Drive,  SW.,  Washington.  DC 
20242.  telephone  (202)  426-6700. 
SUPPLEMENTARY  INFORMATION: 

Background 

General  regulations  found  in  Parts  1 
through  5  of  36  Code  of  Federal 
Regulations  apply  to  all  units  of  the 
National  Park  System  except  those 
administered  by  the  National  Capital 
Region  in  the  District  of  Columbia  and 
its  environs  (defined  as  Arlington, 
Fairfax.  Loudoun,  Prince  William  and 
Stafford  counties  and  Alexandria  city  in 
Virginia,  and  Prince  Georges,  Charles. 
Anne  Arundel  and  Montgomery  counties 
in  Maryland,  36  CFR  50.4(c)).  The 


geoetal  regulations  are  supplemented  by 
spedal  regulations  applicable  lo 
individual  park  areas,  as  foimd  in  Parti 
7  and  13.  Finally,  pariu  in  the  Oiatriot  at 
Columbia  and  its  environs  are  airi^eet  to 
extensive  regulations  found  is  Part  9Bl 

This  dual  set  of  regulatory  aehemea 
has  resulted  in  considerable 
redundancy.  For  example,  both  tbt 
general  regulations  (Part  2)  and 
regulations  applicable  to  Natioiial 
Capital  Region  parks  (Part  50)  deal  with 
many  of  the  same  resource  profectinB 
and  public  use  matters,  for  example, 
horses,  pets,  picnicking,  and  disorder^ 
conduct.  It  serves  no  purpose  to  have 
two  sets  of  regulations  which  regulate 
many  of  the  same  activities. 

Further,  having  different  sets  at 
regulatory  schemes  for  difierent 
geographic  areas  has  resulted  in  some 
confusion.  For  example.  Park  Rangers 
and  U.S.  Park  Policemen  in  C  ft  O  Canal 
National  Historical  Park,  encompassing 
lands  in  the  District  of  Columbia. 
Maryland,  and  West  Virginia,  must  use 
one  set  of  regulations  for  parts  of  the 
park  located  in  the  District  of  Columbia 
and  in  Montgomery  County,  Maryland, 
and  another  set  of  regulations  for  those 
parts  of  the  park  located  in  the 
remainder  of  Maryland  and  in  West 
Viig|ini& 

In  addition.  Part  50  regulations, 
written  primarily  for  urban  parks, 
sometimes  have  little  relevance  to  more 
rural  parks  such  as  Prince  William 
Forest  Park  or  Manassas  National 
Battlefield  Park,  both  of  which  are 
administered  by  the  National  Capital 
RegioD.  For  example,  a  large  portion  of 
the  Part  SO  regulations  deal  with 
demonstrations  and  special  events  that 
occur  frequently  in  the  parks  of 
Washington.  DC.  and  seldom  in  the 
more  rural  parks. 

Further,  Part  50  regulations  sometimes 
neglect  provisions  necessary  to  more 
rural  parks.  For  example,  Part  50  does 
not  address  aircraft  such  as  hot  air 
balloons  or  ultra  light  craft,  as  the 
general  regulations  do  in  36  CFR  2.17. 
Managers  of  parks  subject  to  Part  50. 
such  as  Manassas,  are  without 
regulatory  tools  to  manage  the  rapidly- 
increasing  use  of  these  balloons  and 
crafts.  Another  example  of  an  activity 
not  addressed  by  Part  50  regulations,  but 
which  is  occasionally  a  problem,  is 
snowmobiling.  The  general  regulations 
address  this  activity  in  S  2.18. 

Another  problem  is  the  illegal  use  of 
metal  detectors  for  location  of  Civil  War 
artifacts  in  battlefield  parks  such  as 
Manassas.  Part  50  regulations  require 
some  actual  damage,  injury  or  removal 
before  an  individual  with  a  metal 
detector  can  be  prevented  from  using 
the  device  under  the  regulations.  (36 


CFR  50.7(1)).  The  general  regulations 
prohibit  the  possession  of  a  mineral  or 
metal  detector  unless  the  device  is 
broken  down  and  stored  to  prevent  its 
use  while  in  park  areas.  (36  CFR 
a-l(a)(7)). 

Proposed  Regulatory  Changes 

To  meet  the  concerns  caused  by  this 
dual  system  of  park  regulation,  the 
National  Park  Service  proposes  to 
eliminate  the  CFR  Part  applicable  only 
to  the  parks  in  the  District  of  Columbia 
and  its  environs  (Part  50),  to  make  the 
general  regulations  contained  in  Parts  1- 
5  applicable  to  all  units  of  the  National 
Park  System,  including  the  District  of 
Colofflbia  parks,  and  to  put  regulations 
apfAcable  only  to  District  of  Columbia 
parks,  or  to  parks  in  the  District  of 
Columbia  and  its  environs,  in  special 
regulations  in  Part  7.  The  specific 
changes  follow. 

1.  Parts  1  through  5  (General 
Regulations) 

The  rule  would  amend  §  1.2  of  36  CFR 
by  eliminating  the  present  provision 
excepting  parks  in  the  District  of 
Columbia  and  its  environs  from  the 
applicability  of  the  general  regulations. 
Parks  in  the  District  of  Columbia  and  its 
environs  would  then  be  subject  to  the 
same  regulations  as  parks  throughout 
the  country,  thus  avoiding  the 
duplication  and  confusion  in  the  present 
dual  regulation  systems.  Regulations 
specific  to  these  parks  would 
supplement  the  general  regulations  and    , 
would  be  placed  in  Part  7. 

In  addition,  §  1.2  would  be  amended 
to  make  the  general  regulations 
applicable  to  other  Federal  reservations 
in  the  environs  of  the  District  of 
Columbia.  Section  1.4  would  be 
amended  to  include  the  definition  of  the 
term  "other  Federal  reservations  in  the 
environs  of  the  District  of  Columbia." 
Finally,  S  1-2  would  be  amended  to 
delete  references  to  Part  6,  which  was 
deleted  in  a  1983  rulemaking.  See  49  FR 
30275,  June  30, 1983. 

2.  Part  50  (National  Capital  Parks 
Regulations) 

Since  the  general  regulations  would 
be  made  applicable  to  the  National 
Capital  Region  parks,  regulations  in  Part 
50  would  be  deleted  except  for  those 
specific  to  the  District  of  Columbia  or  to 
the  District  and  its  environs.  Regulations 
retained  would  be  placed  in  Part  7  as 
detailed  below. 

Regulations  deleted  would  be  those 
that  are  duplicative  of  general 
regulations  or  those  duplicative  of  local 
law.  For  example,  both  Part  50  and  Part 
2  deal  with  horses,  pets,  and  picnicking. 
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Further,  provisions  in  Part  50  dealing 
with  such  topics  as  disorderly  conduct 
and  trafHc  also  are  covered  by  local 
law.  Especially  in  the  District  of 
Columbia,  which  is  an  area  of  exclusive 
federal  jiuisdiction,  local  law  often  is 
applied.  The  following  sections  in  Part 
50  would  be  deleted  altogether: 

50.2  Applicability  of  Federal  laws 

50.3  Applicability  of  District  of  Columbia 
and  Stale  laws 

50.4  Definitions 

50.5  Penalties 

50.7  Federal  property;  miscellaneous 
provisions 

50.8  Lamps  and  lamp  posts  in  park  areas 

50.9  Comfort  stations  and  other  structures 

50.10  Trees,  shrubs,  plants,  grass  and  other 
vegetation 

50.11  Dogs,  cats,  and  livestock       ' 

50.12  Horses 

50.13  Grazing;  permitting  animals  to  run 
loose 

50.14  Picnics  in  park  areas 
50.17    Gambling 

50.26    Indecency,  immorality,  profanity 

50.28  Use  of  liquors;  intoxication 

50.29  Laws  and  regulations  applicable  to 
traffic  control;  enforcement 

50.30  Obstructing  entrances,  exits, 
sidewalks 

50.31  Speed  restrictions 

50.32  Reckless  driving,  prohibited 
operations 

50.33  Parking  restrictions;  impounding  of 
vehicles 

50.34  Traffic  signs 

50.35  Washing  of  cars  prohibited 

50.37  Vehicles;  weight  and  tread  restrictions 

50.38  Tampering  with  vehicles  prohibited 

50.39  Prevention  of  smoke 

50.40  Bicycling,  roller  skating  and  coasting 
restrictions 

50.41  Boating 

50.42  Swimming,  water  skiing,  etc. 

50.43  Collection  of  scientific  specimens 

50.44  Lost  and  found  articles 

50.45  Photographing;  restrictions 

50.46  Discrimination  in  furnishing  pubhc 
accommodations  and  transportation 
services 

50.46a    Discrimination  in  employment 
practices 

50.47  Installation  permits 

50.48  Making  false  reports  to  the  United 
States  Park  Police 

50.49  Dangerous  weapons 

50.50  Fires  -• 

50.51  Sanitation  '  f 

r  Part  7  {Special  Regulations) 
The  regulations  presently  in  Part  50 
that  would  be  retained  would  be 
redesignated  as  sections  in  Part  7.  The 
retained  regulations  would  be  placed 
either  under  special  regulation  36  CFR 
7.96,  National  Park  Service  Areas  in  the 
District  of  Columbia,  or  under  special 
regulation  36  CFR  7.99,  National  Capital 
Region  Parks. 

The  special  regulation  applicable  only 
to  District  of  Columbia  parks  would 


include  the  following  provisions  now  in 
Part  50: 

§50.1    Applicability  of  regulations. 
This  section  would  be  revised  to  make 
these  special  regulations  applicable  to 
areas  administered  by  the  National  Park 
Service  in  the  District  of  Columbia. 

§  50. 19    Demonstrations  and  special 
events.  This  section  would  be  retained 
in  its  entirety,  with  minor  grammatical 
changes,  as  it  speciHcally  addresses 
issues  unique  to  the  Washington  area 
parks.  These  regulations  have  been 
carefully  crafted  over  the  years  to 
respond  to  the  experiences  of  the 
National  Park  Service  in  the  District  of 
Columbia  and  to  local  court  decisions. 

§  50.24    Soliciting,  advertising,  sales. 
This  section  would  be  deleted  as 
duplicative  of  provisions  in  the  general 
regulations  concerning  advertising  and 
of  provisions  in  present  9  50.52 
concerning  sales,  with  the  exception  of 
paragraph  (a)  relating  to  solicitations. 
This  provision  is  retained  as  it  applies  a 
flat  ban  to  solicitations,  this  being  more 
restrictive  than  provisions  in  the  general 
regulations  allowing  solicitations  for 
which  a  permit  is  granted.  However,  the 
section  would  be  revised  to  make  the 
language  consistent  with  the  sales 
provision  in  S  2.37  of  Part  2  of  this 
Chapter. 

§  50.27    Camping.  The  majority  of  this 
section  would  be  retained  as  it 
addresses  problems  specific  to  the 
District  of  Columbia  parks  and  responds 
to  local  coturt  decisions.  Provisions 
duplicative  of  provisions  in  the  general 
regulations  would  be  deleted. 

§  50.52    Sale  and  distribution  of 
printed  matter.  This  section  would  be 
retained  in  its  entirety,  with  minor 
grammatical  changes,  as  it  addresses 
specific  parks  in  the  District  of 
Columbia  and  problems  specific  to  the 
District  of  Columbia  parks,  and 
responds  to  local  coiirt  decisions. 

The  special  regulation  applicable  to 
parks  in  the  District  of  Columbia  and  its 
environs  would  include  the  following 
provisions  now  in  Part  50: 

§50.1    Applicability  of  regulations. 
This  section  would  be  revised  to  make 
these  special  regulations  applicable  to 
areas  administered  by  the  National  Park 
Service  in  the  District  of  Columbia  and 
its  environs  and  to  other  Federal 
reservations  in  the  environs  of  the 
District  of  Columbia. 

§50.15    i4f/iyef7cs.  This  section  would 
be  retained  in  its  entirety,  except  for  the 
reference  in  paragraph  (d)  to  another 
section  in  Part  50,  and  except  for  minor 
changes,  as  it  addresses  specific  District 
of  Columbia  park  areas  and  addresses 
problems  of  substantial  impact  on  parks 
in  the  District  of  Columbia  and  its 
environs. 


§50.16    Model  planes.  This  section 
would  be  retained,  with  minor 
grammatical  changes,  as  the  general 
regulations  provide  no  comparable 
prohibitions  and  the  Hying  of  model 
planes  could  be  a  significant  problem  in  - 
urban  parks. 

§50.18    Hunting  and  fishing.  Thxi 
section  would  be  deleted  as  presently 
written  because  the  General  Regulations 
cover  the  subjects  of  hunting  and 
fishing.  However,  to  avoid  making 
tmlawful  those  fishing  practices  that  are 
sanctioned  under  various  state  laws,  a 
new  regulation  allowing  fishing  as 
authorized  under  state  law,  unless 
otherwise  designated,  would  be  added. 

§  50.25    Nuisances;  disorderly 
conduct.  This  section  would  be  deleted 
with  the  exception  of  the  paragraph 
concerning  swimming  in  certain  park 
areas  and  entering  into  waters  from 
park  areas.  This  paragraph  addresses 
specific  National  Capital  Region  parks 
and  grants  law  enforcement  officers  the 
authority  to  cite  persons  for  entering 
into  dangerous  waters,  an  authority 
lacking  in  Parts  1-5  of  Chapter  1. 

§  50.36    Commercial  vehicles  and 
common  carriers.  This  section  would  be 
retained  in  its  entirety,  with  minor 
grammatical  changes,  with  the 
exception  of  paragraph  (c)  which 
duplicates  in  large  part  paragraph  (a). 
This  section  is  retained  because  it 
addresses  activities  of  unique  concern  to 
parks  in  the  District  of  Columbia  and  its 
environs  and,  in  fact,  addresses  those 
activities  in  several  named  parks. 

The  only  changes  that  would  occur  in 
these  sections  when  they  are  transposed 
would  be:  (1)  Corrections  of 
typographical  errors  in  the  original 
sections;  (2)  revisions  in  references  to 
internal  paragraphs  and  sections;  (3) 
redesignation  of  "National  Capital 
Parks"  as  "the  National  Capital  Region", 
refiecting  an  administrative  name 
change;  (4)  deletion  of  the  reference  in 
S  50.19(c)  to  the  availability  of  permit 
applications  at  the  National  Visitor 
Center,  Union  Station,  as  the  National 
Park  Service  no  longer  administers  that 
facility;  (5)  deletion  of  the  reference  to 
the  President's  Cup  Regatta  in  S  50.19. 
as  there  is  no  longer  such  an  event;  (6) 
revision  in  §  50.19  of  the  location  of  the 
Folk  Life  Festival,  held  in  the  Mall  each 
year,  as  this  location  has  changed 
slightly;  (7)  revision  in  i  50.19(d)(l)(vii), 
"Inaugural  Ceremonies",  to  change  the 
date  "January  20, 1981",  to  the  more 
general  "Inauguration  Day"  to  reflect  the 
true  intent  of  the  paragraph;  and  (8) 
revisions  of  text  to  clarify  the  intent  of 
certain  regulations,  to  correct 
grammatical  errors  or  to  make 
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constslent  the  use  of  tenns  defined  in 

91.4. 

Public  Paiticipadoa 

The  pobcy  of  the  Department  of  the 
Inteiifir  is.  whenever  practicable,  to 

afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
rule  to  the  address  noted  at  the 
beginning  of  the  rulemaking. 

Drafting  Infofination 

The  following  persons  participated  in 
the  Mrriting  of  this  rule:  Richard  G. 
Robbins  and  Patricia  S.  Bangert.  OfHce 
of  the  Solicitor.  U.S.  Department  of  the 
Interior. 

Paperwork  Reductioa  Act 

The  information  requirements 
contained  in  the  general  regulations. 
Parts  2  and  3  of  36  CFR.  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq.. 
and  assigned  clearance  number  1024- 
0026.  The  information  requirements 
contained  in  §  7.96  of  Part  50  have  been 
approved  by  the  Of^ce  of  Management 
and  Budget  under  44  U.S.C.  3501,  et  seq., 
and  assigned  clearance  number  1024- 
0021. 

Compliance  Wttk  Otkar  Lafw* 

The  National  Park  Service  has 
determined  that  this  document  is  not  a 
major  rule  requiring  preparation  of  a 
Regulatory  Impact  Analysis  under 
Executive  Order  12291.  The  National 
Park  Service  also  has  determined  that 
the  proposed  nde  «iriU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  does  not  require  a  small  entity 
flexibility  analysis  under  5  U.S.C  601. 
The  proposed  rule  eliminates  many 
present  restrictions.  While  it  extends  the 
applicability  of  other  provisions  to  parks 
administered  by  the  National  Capital 
Region,  the  rule  makes  apphcable.  to  a 
great  extent,  provisions  that  are 
duplicative  of  those  presently  in  effect. 
No  new  provisions  are  being  instituted. 
Further,  experience  has  been  that  the 
general  regulations  have  had  minimal 
positi\'e  or  negative  impacts  on  the 
following  types  of  businesses:  some 
small  businesses  selling  certain  park- 
related  items:  local  guide  services  and 
commercial  packers;  aircraft  salvage 
companies;  local  repair  shops  and  filling 
stations:  and  ranching  and  farming 
interests.  Therefore,  the  nJe  will  have 
no  significant  impact  on  any  aspect  of 
the  economy. 

The  National  Park  Service  has  further 


determined  that  this  proposed  rule  is  not 
a  major  Federal  action  significantly 
afiieGdng  the  quality  of  the  human 
environment  under  the  Nationai 
Environmental  l>3licy  Act.  42  U.S.C 
4332.  et  seq.  An  environmental 
assessment  and  a  Finding  of  No 
Significant  Impact  (PONSI)  have  been 
prepared  by  the  National  Park  Service 
for  the  general  regulations  here  made 
applicable  to  the  National  Capital 
Region  parks.  We  adopt  those 
documents  here.  The  documents  are 
available  for  review  at  the  Division  of 
Visitor  Services,  National  Park  Service. 
IMh  and  C  St.,  NW..  Washington.  DC 
2024a  telephone  (202)  Md-4874. 

IistofSub}ects  «      > 

36  CFR  Part  1 

National  parks.  Penalties. 
36  CFR  Part  2 

National  parks.  Signs  and  sjrmbols. 
36  CFR  Part  3 

Marine  safety.  National  parks. 
36  CFR  Part  4 

National  parks.  TYafik  regulations. 

36  CFR  Parts 

Alcohol  and  alcoholic  beverages. 
Business  and  industry,  Civil  rights. 
Equal  employment  opportunity.  National 
parks.  Pets.  Transportation. 

36  CFR  Part  7 

National  parks. 

36  CFR  Part  SO 

District  of  Columbia.  National  parks. 
National  Capital  Region. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  1  as 
follows: 

PAirr  l—GENBUL  PROVISIONS 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

AMthofitr- 18  U.S.C  1.  3,  9a.  460  l-6a(e). 

462(k). 

2.  Section  1.2  is  revised  to  read  as 

follows:  I 

§1.2    AppicataHHy  and<Mop«. 

(a)  The  regulations  contained  in  this 
chapter  apply  to  all  persons  entering, 
using,  visiting  or  otherwise  within: 

(1)  The  botmdaries  of  federally  owned 
lands  and  waters  administered  by  or 
subject  to  the  furisdiction  of  the 
National  Park  Service:  or 

(2)  The  boundaries  of  lands  and 
waters,  controlled,  leased,  administered 
or  otherwise  sobfect  to  the  furisdiction 
of  the  National  Park  Service,  including 


other  Federal  reservatiotts  in  the 
environs  of  the  District  of  Columbia, 
policed  with  the  approval  or 
concurrence  of  the  head  of  the  agency 
having  lorisdiction  or  control  over  such 
reservations,  pursuant  to  dw  provisions 
of  the  Act  of  March  17. 1948  (62  Stat.  81); 
or 

(3)  Less-than-fee  interests  to  the 
extent  necessary  to  fulfill  the  purpose  of 
the  acquired  Federal  interest  and 
compatible  with  the  retained  nonfederal 
interest 

(b)  The  regulations  contained  in  Parts 

1  through  5  and  Part  7  of  this  chapter  are 
not  applicable  on  privately  owned  lands 
and  waters  (including  Indian  lands  and 
waters  owned  individually  or  tribally) 
within  the  boundaries  of  a  park  area, 
except  as  may  be  provided  by 
regulations  relating  specifically  to 
privately  owned  lands  and  waters  under 
the  legislative  jurisdiction  of  the  United 
States. 

(c)  The  regulations  contained  in  Part  7 
and  Part  13  of  this  chapter  are  special 
regulations  prescribed  for  specific  park 
areas.  Those  regulations  may  amend, 
modify,  relax  or  make  more  stringent  the 
regulations  contained  In  Parts  1  through 
5  and  Part  12  of  this  chapter. 

(d)  The  regulations  contained  in  Parts 

2  through  5  and  Part  7  shall  not  be 
construed  to  prohibit  administrative 
activities  conducted  by  the  National 
Park  Service,  or  its  agents,  in 
accordance  with  approved  general 
management  and  resources  management 
plans,  or  in  emergency  operations 
involving  threats  to  life,  property,  or 
park  resfHirces. 


§1.4    (< 

3.  Paragraph  (a)  of  §  1.4  is  amended  by 

adding  the  following  definition  after  the 

definition  of  "Operator"  and  before  the 

definition  of  "Pack  animal": 

.1' 

(a)  *  •  • 

"Other  Federal  reservations  in  the 
environs  of  the  District  of  Columbia" 
means  Federal  areas,  which  are  not 
under  the  administrative  jurisdiction  of 
the  Department  of  the  Interior,  located 
in  Arlington.  Fairfax.  Loudoun.  Prince 
William,  and  Stafford  Counties  and  the 
City  of  Alexandria  in  Viiginia  and 
Prince  Georges,  Charles.  Anne  Arundel, 
and  Montgomery  Counties  in  Maryland, 
exclusive  of  military  reservations, 
unless  the  policing  of  such  areas  by  the 
U.S.  Park  Police  is  specifically  requested 
by  the  Secretary  of  Defense  or  a 
designee  thereof. 


JMI 
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PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIOMAL  PARK 
SYSTEM 

4.  Part  7  it  amended  as  follows: 

a.  By  revising  the  authority  citation  to 
read  as  follows: 

Authority:  16  U^C  1,  3,  Ba.  462(k):  H  7.96 
and  7.98 siso  tcsuad  under  DC.  Code S-137 
(1981)  and  D.C  Code  40-721  (1881). 

b.  By  adding  a  new  {  7  J6  to  read  as 
follows: 

wJ^    pnnofMi  ff^ini  oVfviGV  Aivas  ■■  um 

DWIf  KI  Of  vOBMIMIk 

(a)  ApplicabUity  ofreguJatj'ons.  This 
section  applies  to  all  park  areas 
administered  by  the  National  Park 
Service  in  the  District  of  Cohunbia. 

(b]  Demonstrations  and  special 
events — (1)  Definitions,  (i)  The  term 
"demonstrations"  inchides 
demonstrations,  picketing, 
speechmaking,  marching,  holding  vigils 
or  religious  services  and  all  other  like 
forms  of  conduct  which  involve  the 
communication  or  expression  of  views 
or  grievances,  engaged  in  by  one  or 
more  persons,  the  conduct  of  which  has 
the  effect,  intent  or  propensity  to  draw  a 
crowd  or  onlookers.  This  term  does  not 
include  casual  park  use  by  visitors  or 
tourists  which  does  not  have  an  intent 
or  propensity  to  attract  a  crowd  or 
onlookers. 

(ii)  The  term  "special  events"  includes 
sports  events,  pageants,  celebrations, 
historical  reenactments,  regattas, 
entertainments,  exhibitions,  parades, 
fairs,  festivals  and  similar  events 
(including  such  events  presented  by  the 
National  Park  Service),  which  are  not 
demonstrations  under  paragraph  (b)(l)(i) 
of  this  section,  and  which  are  engaged  in 
by  one  or  more  persons,  the  conduct  of 
which  has  the  effect,  intent  or 
propensity  to  draw  a  crowd  or 
onlookers.  This  term  also  does  not 
include  casual  park  use  by  visitors  or 
tourists  which  does  not  have  an  intent 
or  propensity  to  attract  a  crowd  or 
onlookers. 

(iii)  The  term  "national  celebration 
events"  means  the  annually  recurring 
special  events  regularly  scheduled  by 
the  National  Capital  Region,  which  are 
hsted  in  paragraph  (b)(4)(i}  of  this 
section. 

(iv)  The  term  "White  House  area" 
means  all  park  areas,  including 
sidewalks  adjacent  thereto,  within  these 
boimds:  on  the  south,  Constitution 
Avenue,  NW.;  on  the  north,  H  Street, 
NW.;  on  the  east,  15th  Street,  NW.;  and 
on  the  west,  17th  Street,  NW. 

(v)  The  term  "White  House  sidewalk" 
means  the  south  sidewalk  of 
Pennsylvania  Avenue,  NW.,  between 
East  and  West  Executive  Avenues,  NW. 


(vi)  The  term  "Lafayette  Park"  means 
the  park  areas,  including  sidewalks 
adjacent  thereto,  within  these  bounds: 
on  the  south.  Pennsylvania  Avenue. 
NW4  on  the  north,  H  Street,  NW.;  on  the 
east,  Madison  Place,  NW.;  and  on  the 
west  Jackson  Place,  NW. 

(vii)  The  term  "Elhpse"  means  the 
park  areas,  including  sidewalks 
adjacent  thereto,  within  these  bounds: 
on  the  south,  Constitution  Avenue,  NW.; 
on  the  north.  E  Street,  NW.;  on  the  west, 
17th  Street.  NW.:  and  on  the  east,  15th 
Street,  NW. 

(viii)  The  term  "Regional  Director" 
means  the  ofHcial  ha  charge  of  the 
National  Capital  Region,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
or  an  authorized  representative  thereof. 

(ix)  The  term  "other  park  areas" 
Includes  all  areas,  including  sidewalks 
adjacent  thereto,  other  than  the  White 
House  area,  administered  by  the 
National  Capital  Region. 

(x)  The  term  "Vietnam  Veterans 
Memorial"  means  the  structures  and 
adjacent  areas  extending  to  and 
bounded  by  the  south  ciu"b  of 
Constitution  Avenue  on  the  north,  the 
east  curb  of  Henry  Bacon  Drive  on  the 
west,  the  north  side  of  the  north 
Reflecting  Pool  walkway  on  the  south 
and  a  line  drawn  perpendicular  to 
Constitution  Avenue  two  hundred  (200) 
feet  from  the  east  tip  of  the  memorial 
wall  on  the  east  (this  is  also  a  line 
extended  from  the  east  side  of  the 
western  concrete  border  of  the  steps  to 
the  west  of  the  center  steps  to  the 
Federal  Reserve  Building  extending  to 
the  Reflecting  Pool  walkway). 

(2)  Permit  Requirements. 
Demonstrations  and  special  events  may 
be  held  only  pursuant  to  a  permit  issued 
in  accordance  with  the  provisions  of  this 
section  except: 

(i)  Demonstrations  involving  25 
persons  or  fewer  may  be  held  without  a 
permit  provided  that  the  other 
conditions  required  for  the  issuance  of  a 
permit  are  met  and  provided  further  that 
the  group  is  not  merely  an  extension  of 
another  group  already  availing  itself  of 
the  25-per8on  maximum  under  this 
provision  or  will  not  unreasonably 
interfere  with  other  demonstrations  or 
special  events. 

(ii)  Demonstrations  may  be  held  in  the 
following  park  areas  without  a  permit 
provided  that  the  conduct  of  such 
demonstrations  is  reasonably  consistent 
with  the  protection  and  use  of  the 
indicated  park  area  and  the  other 
requirements  of  this  section.  The 
numerical  limitations  listed  below  are 
applicable  only  for  demonstrations 
conducted  without  a  permit  in  such 
areas.  Larger  demonstrations  may  take 


place  in  these  areas  pursuant  to  a 
permit. 

(A)  Fronklin  Pork.  Thirteenth  Street, 
between  I  and  K  Streets,  NW.,  for  no 
more  than  500  persons. 

(B)  McPfierson  Square.  Fifteenth 
Street,  between  I  and  K  Streets,  NW.,  for 
no  more  than  500  persons. 

(C)  U.S.  Reservation  No.  31.  West  of 
18th  Street  and  south  of  H  Street.  NW.. 
for  no  more  than  100  persons. 

(D)  Rock  Creek  and  Potomac 
Parkway.  West  of  23rd  Street,  south  of  P 
Street.  NW..  for  no  more  than  1.000 
persons. 

(E)  US.  Reservation  No.  46.  North 
side  of  Pennsylvania  Avenue,  west  of 
Eighth  Street  and  south  of  D  Street.  SE., 
for  no  more  than  25  persons  and  south  of 
D  Street,  SW..  for  no  more  than  25 
persons. 

(3)  Permit  Applications.  Permit 
applications  may  be  obtained  at  the 
OfHce  of  Public  Affairs,  National 
CapiUl  Region,  1100  Ohio  Drive.  SW.. 
Washington,  DC.  20242.  Apphcants  shaU 
submit  permit  applications  in  writing  on 
a  form  provided  by  the  National  Park 
Service  so  as  to  be  received  by  the 
Regional  Director  at  least  48  hours  in 
advance  of  any  proposed  demonstration 
or  special  event  This  48-hour  period  will 
be  waived  by  the  Regional  Director  if 
the  size  and  nature  of  the  activity  will 
not  reasonably  require  the  commitment 
of  park  resources  or  personnel  in  excess 
of  that  which  are  normally  available  or 
which  can  reasonably  be  made 
available  within  the  necessary  time 
period.  The  Regional  Director  shall 
accept  permit  applications  only  during 
the  hours  of  8  a.m.-4  p.mM  Monday 
through  Friday,  holidays  excepted.  All 
demonstration  applications,  except 
those  seeking  waiver  of  the  numerical 
limitations  applicable  to  Lafayette  Paric 
(paragraph  (b)(5)(ii)  of  this  section),  are 
deemed  granted,  subject  to  all 
limitations  and  restrictions  applicable  to 
said  park  area,  unless  denied  within  24 
hours  of  receipt.  However,  where  a 
permit  has  been  granted,  or  is  deemed  to 
have  been  granted  pursuant  to  this 
subsection,  the  Regional  Director  may 
revoke  that  permit  pursuant  to 
paragraph  (b)(e)  of  this  section. 

(i)  White  House  Area.  No  permit  may 
be  issued  authorizing  demonstrations  in 
the  White  House  area,  except  for  the 
White  House  sidewalk,  Lafayette  Pari( 
and  the  Ellipse.  No  permit  may  be 
issued  authorizing  special  events,  except 
for  the  Ellipse,  and  except  for  armual 
commemorative  wreatl»-laying 
ceremonies  relating  to  the  statutes  in 
Lafayette  Park. 

(ii)  Other  park  areas.  No  permits  may 
be  issued  authorizing  demonstrations  or 
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special  events  in  the  following  other 
park  areas: 

(A)  The  Washington  Monument, 
which  means  the  area  enclosed  within 
the  inner  circle  that  surrounds  the 
Monument's  base,  except  for  the  official 
annual  commemorative  Washington 
birthday  ceremony. 

(B)  The  Kennedy  Center,  which  means 
the  area  under  the  .administration  of  the 
National  Park  Service  within  the 
building  known  as  the  John  F.  Kennedy 
Center  for  the  Performing  Arts  and 
includes  the  roof  terrace  and  outdoor 
terraces  on  the  north,  south,  and  west 
portions  of  the  institution  as  well  as  the 
driveways  leading  to  the  parking 
garages.  For  the  purpose  of  this  section, 
the  term  "Kennedy  Center"  does  not 
include  the  east  building  sidewalk, 
outdoor  plaza  or  grassy  areas  at  the 
Center.  Demonstrations  are  permitted 
on  those  latter  areas  prov/t/ec/ entrances 
to  the  Center  are  not  obstructed  or 
vehicular  traffic  in  its  vicinity  is  not 
impeded. 

(C)  The  Lincoln  Memorial,  which 
means  that  portion  of  the  park  area 
which  is  on  the  same  level  or  above  the 
base  of  the  large  marble  columns 
surrounding  the  structure,  and  the  single 
series  of  marble  stairs  immediately 
adjacent  to  and  below  that  level,  except 
for  the  official  annual  commemorative 
Lincoln  birthday  ceremony. 

(D)  The  leff^erson  Memorial,  which 
means  the  circular  portion  of  the 
Jefferson  Memorial  enclosed  by  the 
outermost  series  of  columns,  and  all 
portions  on  the  same  levels  or  above  the 
base  of  those  columns,  except  for  the 
official  annual  commemorative  Jefferson 
birthday  ceremony. 

(E)  The  Vietnam  Veterans  Memorial, 
except  for  official  annual  Memorial  Day 
and  Veterans  Day  commemorative 
ceremonies.  Note:  The  darkened 
portions  of  the  diagrams  at  the 
conclusion  of  paragraph  (b)  of  this 
section  show  the  areas  where 
demonstrations  or  special  events  are 
prohibited. 

(4)  Permit  Processing,  (i)  Permit 
applications  for  demonstrations  and 
special  events  are  processed  in  order  of 
receipt,  and  the  use  of  a  particular  area 
is  allocated  in  order  of  receipt  of  fully 
executed  applications,  subject  to  the 
limitations  set  forth  in  this  section. 
Provided,  however,  that  the  following 
national  celebration  events  have  priority 
use  of  the  particular  park  area  during 
the  indicated  period: 

(A)  Christmas  Pageant  of  Peace.  In 
the  oval  portion  ai  the  Ellipse  only, 
during  approximately  the  last  three 
weeks  in  December. 

(B)  Cherry  Blossom  Festival.  In  the 
Japanese  Lantern  area  adjacent  to  the 


Tidal  Basin  and  on  the  Ellipse  and  the 
Washington  Monument  Grounds 
adjacent  to  Constitution  Avenue, 
between  15th  &  17th  Streets,  NW.,  for 
six  days  usually  in  late  March  or  early 
April. 

(C)  Fourth  of  July  Celebration.  On  the 
Washington  Monument  Grounds. 

(D)  Festival  of  American  Folklife.  In 
the  area  bounded  on  the  south  by 
Jefferson  Drive,  NW.;  on  the  north  by 
Madison  Drive,  NW.;  on  the  east  by  7th 
Street.  NW.;  on  the  west  by  14th  Street, 
NW.,  for  a  two-week  period  in 
approximately  late  June  and  early  )uly. 

(E)  Columbus  Day  Commemorative 
Wreath-Laying.  At  the  Columbus  statue 
on  the  Union  Plaza  on  Columbus  Day. 

(F)  Inaugural  Ceremonies.  The  White 
House  sidewalk  and  Lafayette  Park, 
exclusive  of  the  northeast  quadrant,  for 
the  exclusive  use  of  the  Inaugural 
Committee  on  Inauguration  Day. 

(ii)  Other  demonstrations  or  special 
events  are  permitted  in  park  areas  under 
permit  to  the  National  Celebration 
Events  listed  in  this  paragraph  to  the 
extent  that  they  do  not  significantly 
interfere  with  the  National  Celebration 
Events.  No  activity  containing  structures 
is  permitted  closer  than  50  feet  to 
another  activity  containing  structures 
without  the  mutual  consent  of  the 
sponsors  of  those  activities. 

(iii)  A  permit  may  be  denied  in  writing 
by  the  Regional  Director  upon  the 
following  grounds: 

(A)  A  fully  executed  prior  application 
for  the  same  time  and  place  has  been 
received,  and  a  permit  has  been  or  will 
be  granted  authorized  activities  which 
do  not  reasonably  permit  multiple 
occupancy  of  the  particular  area;  in  that 
event,  an  alternate  site,  if  available  for 
the  activity,  will  be  proposed  by  the 
Regional  Director  to  the  applicant. 

(B)  It  reasonably  appears  that  the 
proposed  demonstration  or  special  event 
will  present  a  clear  and  present  danger 
to  the  public  safety,  good  order,  or 
health. 

(C)  The  proposed  demonstration  or 
special  event  is  of  such  a  nature  or 
duration  that  it  cannot  reasonably  be 
accommodated  in  the  particular  area 
applied  for;  in  that  event,  the  Regional 
Director  shall  propose  an  alternate  site 
to  the  applicant,  if  available  for  the 
activity;  in  this  connnection,  the 
Regional  Director  shall  reasonably  take 
into  account  possible  damage  to  the 
park,  including  trees,  shrubbery,  other 
plantings,  park  installations  and  statues. 

(D)  The  application  proposes 
activities  contrary  to  any  of  the 
provisions  of  this  section  or  other 
applicable  law  or  regulation. 


k' 


(5)  Permit  Limitations.  Issuance  of  a 
permit  is  subject  to  the  following 
limitations: 

(i)  No  more  than  750  persons  are 
permitted  to  conduct  a  demonstration  on 
the  While  Hoiise  sidewalk  at  any  one 
time. 

(ii)  No  more  than  3,000  persons  are 
permitted  to  conduct  a  demonstration  in 
Lafayette  Park  at  any  one  time. 

(A)  The  Regional  Director  may  waive 
the  3,(K)0  person  limitation  for  Lafayette 
Park  and/or  the  750  person  limitation  for 
the  White  House  Sidewalk  upon  a 
showing  by  the  applicant  that  good  faith 
efforts  will  be  made  to  plan  and  marshal 
the  demonstration  in  such  a  fashion  so 
as  to  render  unlikely  any  substantial 
risk  of  unreasonable  disruption  or 
violence. 

(B)  In  making  a  waiver  determination, 
the  Regional  Director  shall  consider  and 
the  applicant  shall  furnish  at  least  ten 
days  in  advance  of  the  proposed 
demonstration,  the  functions  the 
marshals  will  perform,  the  means  by 
which  they  will  be  identified,  and  their 
method  of  communication  with  each 
other  and  the  crowd.  This  requirement 
will  be  satisfied  by  completion  and 
submission  of  the  same  form  referred  to 
in  paragraph  (b)(3)  of  this  section. 

(iii)  No  permit  will  be  issued  for  a 
demonstration  on  the  White  House 
Sidewalk  and  in  Lafayette  Park  at  the 
same  time  except  when  the 
organization,  group,  or  other  sponsor  of 
such  demonstration  undertakes  in  good 
faith  all  reasonable  action,  including  the 
pro\ision  of  sufRcient  marshals,  to 
insure  good  order  and  self-discipline  in 
conducting  such  demonstration  and  any 
necessary  movement  of  persons,  so  that 
the  numerical  limitations  and  waiver 
provisions  described  in  paragraphs 
(b)(5)  (i)  and  (ii)  of  this  section  are 
observed. 

(iv)  No  permit  will  be  issued 
authorizing  demonstrations  or  special 
events  in  excess  of  the  time  periods  set 
out  below:  Provided,  however,  that  the 
stated  periods  will  be  extended  for 
demonstrations  only,  unless  another 
application  requests  use  of  the 
particular  area  and  said  application 
preclues  double  occupancy: 

(A)  White  House  area,  except  the 
Ellipse:  Seven  days. 

(B)  Tlie  Ellipse  and  all  other  park 
areas:  Three  weeks. 

(v)  The  Regional  Director  may  restrict 
demonstrations  and  special  events 
weekdays  (except  holidays)  between 
the  hours  of  7:00  to  9:30  a.m.  and  4:00  to 
6:30  p.m.  if  it  reasonably  appears 
necessary  to  avoid  unreasonable 
interference  with  rush-hour  traffic. 
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(vi)  Special  events  are  not  permitted 
unless  approved  by  the  Regional 
Director.  In  determining  whether  to 
approve  a  proposed  special  event  the 
Regional  Director  shall  consider  and 
base  the  determination  upon  the 
following  criteria: 

(A)  Whether  the  objectives  and 
purposes  of  the  proposed  special  event 
relate  to  and  are  within  the  basic 
mission  and  responsibilities  of  the 
National  Capita]  Region,  National  Park 
Service. 

(B)  Whether  the  park  area  requested 
is  reasonably  suited  in  terms  of 
accessibility,  size,  and  nature  of  the 
proposed  special  event. 

(C)  Whether  the  proposed  special 
event  can  be  permitted  within  a 
reasonable  budgetary  allocation  of 
National  Park  Service  funds  considering 
the  event's  public  appeal,  and  the 
anticipated  participation  of  the  general 
public  therein. 

(D)  Whether  the  proposed  event  is 
duplicative  of  events  previously  offered 
in  National  Capital  Region  areas  or 
elsewhere  in  or  about  Washington,  DC. 

(E)  Whether  the  activities 
contemplated  for  the  proposed  special 
event  are  in  conformity  with  all 
applicable  laws  and  regulations. 

(vii)  In  connection  with  permitted 
demonstrations  or  special  events, 
temporary  structures  may  be  erected  for 
the  purpose  of  symbolizing  a  message  or 
meeting  logistical  needs  such  as  first  aid 
facilities,  lost  children  areas  or  the 
provision  of  shelter  for  electrical  and 
other  sensitive  equipment  or  displays. 
Temporary  structures  may  not  be  used 
outside  designated  camping  areas  for 
hving  accommodation  activities  such  as 
sleeping,  or  making  preparations  to 
sleep  (including  the  laying  down  of 
bedding  for  the  purpose  of  sleeping),  or 
storing  personal  belongings,  or  making 
any  fire,  or  doing  any  digging  or  earth 
breaking  or  carrying  on  cooking 
activities.  The  above-listed  activities 
constitute  camping  when  it  reasonably 
appears,  in  light  of  all  the 
circumstances,  that  the  participants,  in 
conducting  these  activities,  are  in  fact 
using  the  area  as  a  living 
accommodation  regardless  of  the  intent 
of  the  participants  or  the  nature  of  any 
other  activities  in  which  they  may  also 
be  engaging.  Temporary  structures  are 
permitted  to  the  extent  described  above, 
provided  prior  notice  has  beeh  given  to 
the  Regional  Director,  except  that: 

(A)  Structures  are  not  permitted  on 
the  White  House  sidewalk. 

(B)  All  such  temporary  structures  shall 
be  erected  in  such  a  manner  s6  as  not  to 
harm  park  resources  unreasonably  and 
shall  be  removed  as  soon  as  practicable 


after  the  conclusion  of  the  permitted 
demonstration  or  special  event. 

(C)  The  Regional  Director  may  in^mse 
reasonable  restrictions  upon  the  use  of 
temporary  structiu«8  in  the  interest  of 
protecting  the  park  areas  involved, 
traffic  and  public  safety  considerations, 
and  other  legitimate  paiic  value 
concerns. 

(D)  Any  structures  utilized  in  a 
demonstration  extending  in  duration 
beyond  the  time  limitations  specified  in 
paragraphs  (b)(5)(iv)  (A)  and  (B)  of  this 
section  shall  be  capable  of  being 
removed  upon  24  hours  notice  and  the 
site  restored,  or,  the  structure  shall  be 
secured  in  such  a  fashion  so  as  not  to 
interfere  unreasonably  with  use  of  the 
park  area  by  other  permittees 
authorized  under  this  section. 

(E)  Individuals  or  groups  of  25  persons 
or  fewer  demonstrating  under  the  small 
group  permit  exemption  of  paragraph 
(b)(2)(i)  of  this  section  are  not  allowed 
to  erect  temporary  structures  other  than 
small  lecterns  or  speakers'  platforms. 
This  provision  does  not  restrict  the  use 
of  portable  signs  or  banners. 

(viii)  No  signs  or  placards  shall  be 
permitted  on  the  White  House  sidewalk 
except  those  made  of  cardboard, 
posterboard  or  cloth  having  dimensions 
no  greater  than  three  feet  in  width, 
twenty  feet  in  length,  and  one-quarter 
inch  in  thickness.  No  supports  shall  be 
permitted  for  signs  or  placards  except 
those  made  of  ««rood  having  cross- 
sectional  dimensions  no  greater  than 
three-quarter  of  an  inch  by  three-quarter 
of  an  inch.  Stationary  signs  or  placards 
shall  be  no  closer  tAan  three  feet  from 
the  White  House  sidewalk  fence.  All 
signs  and  placards  shall  be  attended  at 
all  times  that  they  remain  on  the  White 
House  sidewalk.  Signs  or  placards  shall 
be  considered  to  be  attended  only  when 
they  are  in  physical  contact  with  a 
person.  No  signs  or  placards  shall  be 
tied,  fastened,  or  otherwise  attached  to 
or  leaned  against  the  White  House 
fence,  lamp  posts  or  other  structures  on 
the  White  House  sidewalk.  No  signs  or 
placards  shall  be  held,  placed  or  set 
down  on  the  center  portion  of  the  White 
House  sidewalk,  comprising  ten  yards 
on  either  side  of  the  center  point  on  the 
sidewalk;  Provided,  however,  that 
individuals  may  demonstrate  while 
carrying  signs  on  that  portion  of  the 
sidewalk  if  they  continue  to  move  along 
the  sidewalk. 

(ix)  No  parcel,  container,  package, 
bundle  or  other  property  shall  be  placed 
or  stored  on  the  White  House  sidewalk 
or  on  the  west  sidewalk  of  East 
Executive  Avenue,  NW.,  between 
Pennsylvania  Avenue,  NW..  and  E 
Street,  NW.,  or  on  the  north  sidewalk  of 


E  Street.  NW..  between  East  and  West 
Executive  Avenues,  NW.;  Provided, 
however,  that  such  property,  except 
structures,  may  be  momentarily  placed 
or  set  down  in  the  immediate  presence 
of  the  owner  on  those  sidewalks. 

(x)  Stages  and  sound  amplification 
may  not  be  placed  closer  than  one 
hundred  (100]  feet  from  the  boundaries 
of  the  Vietnam  Veterans  Memorial  and 
sound  systems  shall  be  directed  away 
from  the  memorial  at  all  times. 

(xi)  Sound  amplification  equipment  is 
allowed  in  connection  with  permitted 
demonstrations  or  special  events, 
provided  prior  notice  has  been  given  to 
the  Regional  Director,  except  that: 

(A)  Sound  amplification  equipment 
may  not  be  used  on  the  White  House 
sidewalk,  other  than  hand-portable 
sound  amplification  equipment  which 
the  Regional  Director  determines  is 
necessary  for  crowd-control  purposes. 

(B)  The  Regional  Director  reserves  the 
right  to  limit  the  sound  amplification 
equipment  so  that  it  will  not 
unreasonably  disturb  nonparticipating 
persons  in,  or  in  the  vicinity  of,  the  area. 

(xii)  A  permit  may  contain  additional 
reasonable  conditions  and  additional 
time  limitations,  consistent  with  this 
section,  in  the  interest  of  protecting  park 
resources,  the  use  of  nearby  areas  by 
other  persons,  and  other  legitimate  park 
value  concerns. 

(xiii)  A  permit  issued  under  this 
section  does  not  suthorize  activities 
outside  of  areas  under  administration  by 
the  National  Capital  Region.  Applicants 
may  also  be  required  to  obtain  a  permit 
from  the  District  of  Columbia  or  other 
appropriate  governmental  entity  for 
demonstrations  or  special  events  sought 
to  be  conducted  either  wholly  or  in  part 
in  other  than  park  areas. 

(6)  Permit  Revocation.  A  permit 
issued  for  a  demonstration  is  revocable 
only  upon  a  ground  for  which  an 
application  therefor  would  be  subject  to 
denial  under  paragraphs  (b)  (4)  or  (5)  of 
this  section.  Any  such  revocation,  prior 
to  the  conduct  of  the  demonstration, 
shall  be  in  writing  and  shall  be 
approved  by  the  Regional  Director. 
During  the  conduct  of  a  demonstration, 
a  permit  may  be  revoked  by  the  ranking 
U.S.  Park  Police  supervisory  ofHcial  in 
charge  if  continuation  of  the  event 
presents  a  dear  and  present  danger  to 
the  public  safety,  good  order  or  health  or 
for  any  violation  of  applicable  law  or 
regulation.  A  permit  issued  for  a  special 
event  is  revocable,  at  any  time,  in  the 
reasonable  discretion  of  the  Regional 
Director. 
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(c)  Soliciting.  Soliciting  or  deflMJMiiag 
gifts,  money,  goods  or  services  is 
prohibited. 

(d)  Camping.  Camping  is  defined  as 
the  use  of  park  land  for  living 
accommodation  purposes  such  as 
sleeping  activities,  or  making 
preparations  to  sleep  (including  the 
laying  down  of  bedding  for  the  purpose 
of  sleeping),  or  storing  personal 
belongings,  or  making  any  fire,  or  using 
any  tents  or  shelter  or  other  structure  or 
vehicle  for  sleeping  or  doing  any  digging 
or  earth  breaking  or  carrying  on  cooking  ° 
activities.  The  above-listed  activities 
constitute  camping  when  it  reasonably 
appears,  in  light  of  all  the 
circumstances,  that  the  participants,  in 
conducting  these  activities,  are  in  fact 
using  the  area  as  a  living 
accommodation  regardless  of  the  intent 
of  the  participants  or  the  nature  of  any 
other  activities  in  which  they  may  also 
be  engaging.  Camping  is  permitted  only 
in  areas  designated  by  the 
Superintendent,  who  may  establish 
limitations  of  time  allowed  for  camping 
in  any  public  campground.  Upon  the 
posting  of  such  limitations  in  the 
campground,  no  person  shall  camp  for  a 
period  longer  than  that  specified  for  the 
particular  campground. 

(e)  Sales.  (1)  No  sales  shall  be  made 
nor  admission  fee'  charged  and  no  article 
may  be  exposed  for  sale  without  a 
permit  except  as  noted  in  the  following 
paragraphs. 

(2)  The  sale  or  distribution  of 
newspapers,  leaflets,  and  pamphlets, 
conducted  without  the  aid  of  stands  or 
structures,  is  allowed  in  all  park  areas 
open  to  the  general  public  without  a 
permit  except  the  following  areas  where 
such  sale  or  distribution  is  prohibited: 

(i)  Lincoln  Memorial  area  which  is  on 
the  same  level  or  above  the  base  of  the 
large  marble  columns  surrounding  the 
structure,  and  the  single  series  of  marble 
stairs  immediately  adjacent  to  and 
below  that  level. 

(ii)  Jefferson  Memorial  area  enclosed 
by  the  outermost  series  of  columns,  and 
all  portions  on  the  same  levels  or  above 
the  base  of  these  columns. 

(iii)  Washington  Monument  area 
enclosed  within  the  inner  circle  that 
surrounds  the  Monument's  base. 

(iv)  The  interior  of  all  park  buildings, 
including,  but  not  limited  to,  those 
portions  of  the  Kennedy  Center  and 
Ford's  Theatre  administered  by  the 
National  Park  Service. 

(v)  The  White  House  Park  area 
bounded  on  the  north  by  H  Street,  NW.; 
on  the  south  by  Constitution  Avenue, 
NW.;  on  the  west  by  17di  Street.  NW.; 
and  on  the  east  by  15th  Street,  NW.; 
except  for  Lafayette  Park,  the  White 
Mouse  sidewalk  (the  south  Pennsylvania 


Aveaue.  NW.  sidewalk  between  East 
and  West  Executive  Avenues)  and  the 
Ellipae. 

(vi)  VietaMB  Veterans  Menorial  area 
extending  to  and  bounded  by  the  south 
curb  of  Coastitutioii  Avenue  on  the 
north,  the  east  curb  of  Henry  Bacon 
Drive  on  the  west,  the  north  side  of  the 
north  Reflecting  Pool  walkway  on  the 
south  and  a  line  drawn  perpendicular  to 
Constitution  Avenue  two  hundred  (200) 
feet  from  the  east  t^  of  die  memorial 
wall  on  the  east  (dds  is  also  a  line 
extended  from  the  east  side  of  the 
western  concrete  border  of  the  steps  to 
the  west  of  the  center  steps  to  the 
Federal  Reserve  Building  extending  to 
the  Reflecting  Pool  walkway). 

(3)  The  sale  and  distribution  of 
newspapers,  leaflets  and  pamphlets 
from  fixed  location  stands  is  permitted 
within  the  Kennedy  Center,  provided  a 
permit  to  do  so  has  been  issued  by  the 
General  Manager  And  provided  further, 
that  the  printed  matter  is  not  primarily 
commercial  advertising. 

(i)  An  application  for  such  a  permit 
must  set  forth  the  name  of  the  applicant; 
the  name  of  the  organization,  if  any;  the 
date,  time,  duration,  and  location  of  the 
proposed  sale  or  distribution;  and  the 
number  of  participants. 

(ii)  The  General  Manager  shall, 
without  unreasonable  delay,  issue  a 
permit  on  proper  application  unless: 

(A)  A  prior  application  for  a  permit  for 
the  same  time  and  location  has  been 
made  which  has  been  or  will  be  granted 
and  the  activities  authorized  by  that 
permit  do  not  reasonably  permit 
multiple  occupancy  of  the  particular 
area; 

(6)  Hie  sale  of  distribution  will 
present  a  clear  and  present  danger  to 
the  public  health  or  safety; 

(C)  The  number  of  persons  engaged  in 
the  sale  or  distribution  exceeds  the 
number  that  can  reasonably  be 
accommodated  in  the  particular  location 
applied  for; 

(D)  The  location  api^ied  for  has  not 
been  designated  as  available  for  the 
sale  or  distribution  of  (rrinted  matter;  or 

(E)  The  activity  would  constitute  a 
violation  of  an  applicable  law  or 
regulation. 

(iii)  If  an  application  for  a  permit  is 
denied,  the  General  Manager  shall  so 
inform  the  applicant  in  writing,  with  the 
reason(s)  for  the  denial  clearly  set  forth. 

(iv)  The  General  Manager  shall 
designate  on  a  map,  which  shall  be 
available  for  inspection  in  the  Office  of 
the  General  Manager,  the  locations 
within  the  Kennedy  Center  that  are 
available  for  the  sale  or  distribution  of 
printed  matter.  Locations  may  be 
designated  as  not  available  only  if  the 


sale  oc  >4««twtM>Hnn  of  printed  matter 
would: 

(A)  Cause  injary  or  damage  to  park 
resources; 

(B)  Unreasonably  impair  the 
atmosphere  af  peace  and  tranquility 
maintained  fti  commemorative  areas; 

(C)  Unreasonably  interfere  with 
interpretive,  Hving  history,  visitor 
services,  or  other  program  activities  or 
with  the  administrative  functions  of  the 
National  Park  Service;  or 

(D)  Subatantially  impair  the  operation 
of  public  use  facilities  or  services  of 
concessioners  or  contractors. 

(v)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  park  are& 

(vi)  No  permit  will  be  issued  for  a 
period  in  excess  of  14  consective  days: 
Provided,  That  permits  may  be  extended 
for  like  periods,  upon  a  new  application, 
unless  another  applicant  has  requested 
use  of  the  same  location  and  multiple 
occupancy  of  that  location  is  not 
reasonably  possible. 

(vii)  Persons  engaged  in  the  sale  or 
distribution  of  printed  matter  under 
paragraph  (e)  of  this  section  shall  not 
conduct  activities  from  other  than  a 
stand  in  die  locations  designated,  or 
hawk  or  call  out  from  the  stand.  Each 
stand  shall  bear  a  sign  identifying  the 
sponsor,  in  a  form  approved  by  the 
General  Manager. 

(viii)  The  sale  or  distribution  of 
printed  matter  without  a  permit,  or  in 
violation  of  the  terms  or  conditions  of  a 
permit,  is  prohibited. 

(ix)  A  permit  may  be  revoked  under 
any  of  those  conditions,  as  listed  in 
paragraph  (e)(3](ii)  of  this  section,  which 
constitute  grounds  for  denial  of  a  permit, 
or  for  violation  of'the  terms  and 
conditions  of  the  permit.  Such  a 
revocation  shall  be  made  in  writing, 
with  the  reason(8)  for  revocation  clearly 
set  forth,  except  under  emergency 
circumstances,  when  an  immediate 
verbal  revocation  or  suspension  may  be 
made,  to  be  followed  by  written 
confirmation. 

(4)  Persons  engaged  in  the  sale  or 
distribution  of  printed  matter  under  this 
section  shall  not  obstruct  or  impede 
pedestrians  or  vehicles,  harass  park 
visitors  with  physical  contact, 
misrepresent  the  purposes  or  affiliations 
of  those  engaged  in  the  sale  or 
distribution,  or  misrepresent  whether 
the  printed  matter  is  available  without 
cost  or  donation. 

(f)  Information  Collection.  The 
information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and 
assigned  clearance  number  1024-0021. 
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The  information  is  being  collected  to 
provide  notification  to  park  managers, 
United  States  Park  Police,  Metropolitan 
Police,  and  the  Secret  Service  of  the 
plans  of  organizers  of  large-scale 
demonstrations  and  special  events  in 
order  to  assist  in  the  provision  of 
security  and  logistical  support.  This 
information  will  be  used  to  further  those 
purposes.  The  obligation  is  required  to 
obtain  a  benefit. 

c.  By  adding  a  new  9  7.99  to  read  as 
follows: 

S7.99    NatloiMl  Capital  Region  Parks. 

(a)  Applicability  of  regulations.  This 
section  applies  to  all  park  areas 
administered  by  National  Capital 
Region  in  the  District  of  Columbia  and 
in  Arlington,  Fairfax,  Loudoun,  Prince 
William,  and  Stafford  Counties  and  the 
City  of  Alexandria  in  Virginia  and 
Prince  Georges,  Charles,  Anne  Arundel, 
and  Montgomery  Counties  in  Maryland 
and  to  other  federal  reservations  in  the 
environs  of  the  District  of  Columbia, 
policed  with  the  approval  or 
concurrence  of  the  head  of  the  agency 
having  jurisdiction  or  control  T)ver  such 
reservations,  pursuant  to  the  provisions 
of  the  act  of  March  17, 1948  (62  Stat.  81). 

(b)  Athletics.— (1)  Permits  for 
organized  games.  Playing  baseball, 
football,  croquet,  tennis,  and  other 
organized  games  or  sports  except 
pursuant  to  a  permit  and  upon  the 
grounds  provided  for  such  purposes,  is 
prohibited. 

(2)  Wet  grounds.  Persons  holding  a 
permit  to  engage  in  athletics  at  certain 
times  and  at  places  authorized  for  this 
use  are  prohibited  from  exercising  the 
privilege  of  play  accorded  by  the  permit 
if  the  grounds  are  wet  or  otherwise 
unsuitable  for  play  without  damage  to 
the  turf. 

(3)  Golf  and  tennis;  fees.  No  person 
may  use  golf  or  tennis  facilities  without 
paying  the  required  fee,  and  in 
compliance  with  conditions  approved  by 
the  Regional  Director.  Trespassing, 
intimidating,  harassing  or  otherwise 
interfering  with  authorized  golf  players, 
or  interfering  with  the  play  of  tennis 
players  is  prohibited. 

(4)  Ice  skating.  Ice  skating  is 
prohibited  except  in  areas  and  at  times 
designated  by  the  Superintendent. 
Skating  in  such  a  manner  as  to  endanger 
the  safety  of  other  persons  is  prohibited. 

(c)  Model  planes.  Flying  a  model 
powered  plane  from  any  park  area  is 
prohibited  without  a  permit. 

(d)  Fishing.  Unless  otherwise 
designated,  fishing  in  a  manner 
authorized  under  applicable  State  law  is 
allowed. 

(e)  Swimming.  Bathing,  swimming  or 
wadifkg  in  any  fountain  or  pool  except 


where  officially  authorized  is  prohibited. 
Bathing,  swimming  or  wading  in  the 
Tidal  Basin,  the  Chesapeake  and  Ohio 
Canal,  or  Rock  Creek,  or  entering  from 
other  areas  covered  by  this  part  the 
Potomac  River,  Anacostia  River, 
Washington  Channel  or  Georgetown 
Channel,  except  for  the  purpose  of 
saving  a  drowning  person,  is  prohibited. 

(f)  Commercial  vehicles  and  common 
carriers. — (1)  Operation  in  park  areas 
prohibited;  exceptions.  Commercial 
vehicles  and  common  carriers,  loaded, 
or  unloaded,  are  prohibited  on  park 
roads  and  bridges  except  on  the  section 
of  Constitution  Avenue  east  of  19th 
Street  or  on  other  roads  and  bridges 
designated  by  the  Superintendent,  or 
when  authorized  by  a  permit  or  when 
operated  in  compliance  with  paragraph 
(f)(2)  of  this  section. 

(c)  George  Washington  Memorial 

Parkway;  passenger-carrying  vehicles; 

permits;  fees,  (i)  Taxicabs  licensed  in 

the  District  of  Columbia,  Maryland,  or 

Virginia,  are  allowed  on  any  portion  of 

the  George  Washington  Memorial 

Parkway  without  a  permit  or  payment  of 

fees, 
(ii)  Passenger-carrying  vehicles  for 

hire  or  compensation,  other  than 

taxicabs,  having  a  seating  capacity  of 

not  more  than  fourteen  (14)  passengers, 

excluding  the  operator,  when  engaged  in 

services  authorized  by  concession 

agreement  to  be  operated  from  the 

Washington  National  Airport  and/or 

Dulles  International  Airport,  are  allowed 

on  any  portion  of  the  George 

Washington  Memorial  Parkway  in 

Virginia  without  a  permit  or  payment  of 

fees.  However,  when  operating  on  a 

sightseeing  basis  an  operator  of  such  a 

vehicle  shall  comply  with  paragraph 

(f)(2)(iv)  of  this  section. 

(iii)  Passenger-carrying  vehicles  for 
hire  or  compensation,  other  than  those 
to  which  paragraphs  (f)(2)  (i)  and  (ii)  of 
this  section  apply,  are  allowed  on  the 
George  Washington  Memorial  Parkway 
upon  issuance  of  a  permit  by  the 
Regional  Director,  imder  the  following 
conditions: 

(A)  When  operating  on  a  regular 
schedule:  to  provide  passenger  service 
on  any  portion  between  Mount  Vernon 
and  the  Arlington  Bridge,  or  provide 
limited  direct  nonstop  passenger  service 
from  Key  Bridge  to  a  terminus  at  the 
Central  Intelligence  Agency  Building  at 
Langley,  Virginia,  and  direct  return,  or 
to  provide  limited  direct  nonstop 
passenger  service  from  the  interchange 
at  Route  123  to  a  terminus  at  the  Central 
Intelligence  Agency  Building  at  Langley, 
Virginia,  and  direct  return.  Permittees 
shall  file  a  schedule  of  operation  and  all 
schedule  changes  with  the  Regional 
Director  showing  the  number  of  such 


vehicles  and  total  miles  to  be  operated 
on  the  parkway. 

(B)  When  operating  nonscheduled 
direct,  nonstop  service  primarily  for  the 
accommodation  of  air  travelers  arriving 
at  or  leaving  from  Dulles  International 
Airport  or  Washington  National  Airport 
between  Dulles  International  Airport 
and  a  terminal  in  Washington,  DC.  over 
the  George  Washington  Memorial 
Parkway  between  Virginia  Route  123 
and  Key  Bridge;  or  between  Washington 
National  Airport  and  a  terminal  in 
Washington,  DC  over  the  George 
Washington  Memorial  Parkway 
between  Washington  National  Airport 
and  14th  Street  Bridge;  or  between 
Dulles  International  Airport  and 
Washington  National  Airport  over  the 
George  Washington  Memorial  Parkway 
between  Virginia  Route  123  and 
Washington  National  Airport 
Permittees  shall  file  a  report  of  all 
operations  and  total  miles  operated  on 
the  George  Washington  Memorial 
Parkway  with  the  Regional  Director. 

(C)  Permits  are  issued  to  operators  of 
vehicles  described  in  paragraphs  (f)(2) 
(iii)(A)  and  (B)  normally  for  a  period  of 
one  year,  effective  from  July  1  until  the 
following  June  30,  at  the  rate  of  one  cent 
(If)  per  mile  for  each  mile  each  such 
vehicle  operates  upon  the  parkway. 
Payment  shall  be  made  quarterly  within 
twenty  (20)  days  after  the  end  of  quarter 
based  upon  a  certification  by  the 
operator  of  the  total  mileage  operated 
upon  the  parkway. 

(iv)  Sightseeing  passenger-carrying 
vehicles  for  hire  or  compensation  other 
than  taxicabs  may  be  permitted  on  the 
George  Washington  Memorial  Parkway 
upon  issuance  of  a  permit  by  the 
Regional  Director,  to  provide  sightseeing 
service  on  any  portion  of  the  parkway. 
Permits  may  be  issued  either  on  an 
annual  basis  for  a  fee  of  three  dollars 
($3.00)  for  each  passenger-carrying  seat 
in  such  vehicle;  on  a  quarterly  basis  for 
a  fee  of  seventy-five  cents  (75«)  per  seat 
or  on  a  daily  basis  at  the  rate  of  one 
dollar  ($1.00)  per  vehicle  per  day. 

(3)  Taxicabs. — (i)  Operations  around 
Memorials.  Parking,  except  in 
designated  taxicab  stands,  or  cruising 
on  the  access  roads  to  the  Washington 
Monument,  the  Lincoln  Memorial,  the 
Jefferson  Memorial,  and  the  circular 
roads  around  the  same,  of  any  taxicab 
or  hack  without  passengers  is 
prohibited.  However,  this  section  does 
not  prohibit  the  operation  of  empty  cabs 
responding  to  definite  calls  for  hack 
service  by  passengers  waiting  at  such 
Memorials,  or  of  empty  cabs  which  have 
just  discharged  passengers  at  the 
entrances  of  the  Memorials,  when  such 
operation  is  incidental  to  the  empty 


■"'fflPflSiHifP' 
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c&bs*  leaving  the  area  by  the  shortest  ■  -f  , 

route.  ":  J  '  '  '      '      .. 

(ii)  Stoflrfs.  The  Superintendent  may  J     ;  ." 

designate  taxicab  stands  in  suitable  and  i      ,  '    ,  " 

convenient  locations  to  serve  the  public. 

(4)  The  provisions  of  this  section  ^  ;  , .       .  " 

prohibiting  commercial  trucks  and 
common  carriers  do  not  apply  within 
other  Federal  reservations  in  the 
enxnrons  of  the  District  of  Columbia  and 
do  not  apply  on  that  portion  of  Suitland 
Parkway  between  the  intersection  with 
Maryland  Route  337  and  the  end  of  the 
Parkway  at  Maryland  Route  4,  a  length 
of  0.6  mile. 


PART  60— NATIONAL  CAPITAL  PARKS 
REGULATIONS  [REMOVED] 

5.  Part  50  is  removed. 

Ddted:  October  31. 1985. 
P.  Daniel  Smitli, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
|FR  Doc  85-29&56  Filed  12-18-85:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  766 
[OPTS-S3002;  FRL-2916-4] 

Polyhaiogenated  Dit>enzo-p-0ioxin8/ 
Dlt>enzofurans;  Testing  and  Reporting 
Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKNC  Proposed  Rule. 

SUMMARY:  This  document  proposes, 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  2603.  to 
require  manufacturers  and  importers  of 
14  commercial  organic  chemicals  to  test 
for  the  presence  of  certain  chlorinated 
and  brominated  dibenzo-p-dioxins 
(dioxins]  and  dibenzofurans  (furans).  In 
addition,  this  testing  will  be  required  for 
20  other  commercial  organic  chemicals 
not  currently  manufactured  or  imported 
commercially  in  the  United  States  if 
their  manufacture  or  importation  should 
resume. 

EPA  also  proposes,  under  section  8(a) 
of  TSCA,  to  require  manufacturers  and 
importers  of  the  14  commercially 
produced  chemicals  to  submit  existing 
test  data  on  contamination  of  these 
chemicals  with  dioxins  or  furans  and  to 

]uire  similar  information  on  the  20 
other  chemicals  should  commercial 
manufacture  or  importation  resume. 
EPA  also  proposes  to  require  under 
section  8(d)  that  all  chemical 
manufacturers  submit  health  and  safety 
studies  on  any  dibenzo-p-dioxins  and/or 
dibenzofurans. 

If  the  testing  proposed  under  this  rule, 
or  other  valid  existing  test  data,  shows 
that  these  commercial  chemicals  contain 
dioxins  at  concentrations  at  or  above  0.1 
parts  per  billion  (ppb)  per  congener  and/ 
or  furans  at  or  above  1.0  ppb  per 
congener.  EPA  proposes  to  require,  with 
respect  to  the  chemicals  the  submission 
of:  (1)  Production,  process,  use. 
exposure,  and  disposal  data  under 
section  8(a)  of  TSCA:  (2)  unpublished 
health  and  safety  studies  under  section 
B(d}  of  TSCA:  and  (3)  records  of 
allegations  of  significant  adverse 
reactions  both  to  the  chemicals  and  to 
the  dioxins/furans  under  section  8(c)  of 
TSCA. 

This  rule  also  proposes,  under  section 
8(a)  of  TSCA,  to  require  the  submission 
of  production,  process,  use,  exposure, 
and  disposal  data  by  manufacturers  of 
chemical  products  made  from  any  of  12 
precursor  chemicals  to  determine 
whether  there  is  further  need  for  dioxin 
and  furan  testing  of  the  chemical 
products  made  from  these  precursor 
chemicals. 


DATES:  The  public  is  asked  to  submit 
written  comments  on  or  before  February 
18, 1986.  If  persons  request  time  for  oral 
comment  by  February  3, 1986,  EPA  will 
hold  a  public  meeting  on  March  4, 1986, 
on  this  rule  in  Washington,  DC.  For 
further  information  on  arranging  to 
speak  at  the  meeting,  contact  the  TSCA 
Assistance  Office. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-793),  Office  of 
Pesticides  and  Toxin  Substances, 
Environmental  Protection  Agency,  401  M 
St.  SVV,  Rm.  E-201,  Washington,  DC 
20460. 

Comments  should  include  the  docket 
number  OFrS-83002.  Non-CBI 
comments  received  on  this  Notice  will 
be  available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
E-107,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Rm.  E-543, 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington,  D.C.  20460.  Toll 
free:  (800-424-9065):  In  Washington,  DC: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  has  long  recognized  the  potential 
public  health  and  environmental 
significance  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (2,3,7,8- 
TCDD).  2,3,7,8-TCDD  has  been 
described  as  one  of  the  most  toxic 
substances  known  to  man.  It  exhibits 
delayed  biological  response  in  many 
species  and  is  lethal  at  exceptionally 
low  doses  to  aquatic  organisms,  birds, 
and  mammals.  It  has  been  shown  to  be 
carcinogenic,  teratogenic,  fetotoxic,  and 
acnegenic.  In  addition,  2,3,7,8-TCDD  has 
been  shown  to  adversely  affect  the 
immune  response  in  mammals.  EPA  also 
recongizes  the  potential  health 
significance  of  a  variety  of  tetra-  through 
hepta-  halogenated  dibenzp-p-dioxins 
and  dibenzofurans  (HDDs  and  HDFs) 
that  are  structurally  related  to  2,3,7,8- 
TCDD  in  that  they  are  chlorinated  or 
brominated,  at  the  2,3,7  and  8  positions 
on  the  molocular  structure  (Reference  4). 
These  dioxins  and  furans,  as  well  as 
2.3,7,8-TCDD,  are  the  subjects  of  this 
rulemaking.  Hereafter,  unless  otherwise 
stated,  this  notice  will  refer  to  tetra- 
through  hepa-  chlorinated  and 
brominated  dioxins  and  furans 
substituted  at  the  2,3,7  and  8  positions 
as  a  group  by  using,  interchangeably. 


the  terms  "2,3,7,8-8ubstituted  dioxins 
and  furans,"  "2,3,7,8-substituted 
chlorinated  and  brominated  dioxins  and 
furans,"  and  "2,3.7,8-sub8tituted  HDDs/ 
HDFs." 

The  2,3,7,8-8ubstituted  chlorinated 
dioxins  and  furans  have  been  measured 
in  a  nimiber  of  commercial  chemicals 
(Ref.  37).  EPA  has  reason  to  believe  that 
they  also  appear  in  a  number  of  other 
commercial  chemicals.  Further,  because 
of  the  extreme  toxicity  of  2,3,7,8-TCDD 
and  the  toxicological  similarity  to 
2,3,7,8-TCDD  of  the  other  2.3,7.8- 
substituted  chlorinated  and  brominated 
dioxins  and  furans,  there  is  evidence 
that  even  at  very  lowlevels  all  the 
2,3,7,8-substituted  chlorinated  and 
brominated  dioxins  and  furans  may  be 
hazardous  to  health  and  the 
environment. 

EPA  has  long  been  concerned  about 
polychlorinated  dioxins  (PCDDs)  and 
furans  (PCDFs)  as  shown  by  the  number 
of  EPA  activities  completed,  underway, 
or  planned  for  the  analysis  of  both  the 
toxicity  of  and  potential  for  human  and 
environmental  exposures  to  these 
chemicals.  EPA's  National  Dioxin 
Strategy  (Ref.  29).  issued  in  December 
1983,  offers  a  comprehensive  overview 
of  EPA's  past,  present,  and  planned 
activities  in  this  area.  EPA's  past 
regulatory  efforts  on  dioxins  and  furans 
focused  on  a  number  of  products  and 
processes  that  could  generate 
chlorinated  dioxins  and  furans  or  could 
otherwise  lead  to  human  or 
environmental  exposure  to  these 
substances.  The  activities  of  concern 
have  been  2,4,5-trichlorophenol 
production  and  use  (a  notice  of  intent  to 
cancel  registrations  of  pesticides 
containing  2,4,5-trichlorophenol  was 
published  in  the  Federal  Register  of 
October  18, 1983  (48  FR  48434)); 
pentachlorophenol  use  (a  notice  of 
intent  to  cancel  registrations  for 
pesticides  containing  pentachlorophenol 
was  published  in  the  Federal  Register  of 
July  13, 1984  (49  FR  28666)):  fires 
involving  polychlorinated  biphenyls  (a 
final  rule  was  published  in  the  Federal 
Register  of  July  17, 1985  (50  FR  29170) 
placing  additional  conditions  and 
restrictions  on  the  use  of  PCB 
transformers,  including  a  phaseout 
requirement);  and  the  cleanup  of  PCDD 
disposal  sites  (several  sites  in 
southeastern  Missouri  are  being  cleaned 
up,  and  work  is  under  way  to  clean  up 
several  sites  where  2,4,5-T  was 
manufactured  and  disposed).  The 
Agency  also  completed  action  to  list  as 
hazardous  wastes  certain  wastes  that 
could  contain  trace  amounts  of  PCDDs 
and  PCDFs.  The  listing  was  published  in 
the  Federal  Register  of  January  14, 1985 
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{M  FR  ISTt).  Thk  fide  iDt^oies  specific 
iimiiliiiiBiito  for  dnpoeci  of  Ibeec 
iiiniiiit  I.  indmBBg  iw.i— inti—  at  ■ 
Desamctknlamnraa HffliiBiHy  of 
99.9999  iMreesL 

On  Octotnr  21  liSft.  ttie 
EavironiBenlal  Oefenae  Pmm  ana  lac 
Natianal  WiUltfe  PederaikM  fiW  a 
cittaea'a  petHioR  imder  McttsB  21  «f 
TSCA,  15  U.&C  2e2a  The  petition  (Ref. 
8)  reqneeled  Mmt  &A  oemaieace  cartein 
rega^eiy  acttont  roletod  to  HDD*  4ad 
HDFs  and  initiate  related  investigatieu 


Usee  apeciTicaUy.  the  petiiieaen 
aAed  EPA  to  use  it«  authority  vnder 
TSCA  to  analyze  aggregate  hazarcb 
posed  by  BDoUinieda  releue  af  specific 
Z.a^3-aab8titoted  craigeBers  ef  dioiuBa 
arid  furaaa  and  to  take  actiaa  ooder 
TSCA  to  coosnence  an  tat^gsatod,  naiy- 
media  eSert  toreduGe  the  liska  froa  the 
release  of  these  chemicab. 

Although  the  petitioners 
acknowledged  thai  ElPA  ia  its  Dioxin 
Strategy  (Ref.  29)  has  recognized  the 
need  for  a  multi-media  approach  in 
cleaning  up  contamination,  they  brieve 
that  EPA  has  not  taken  sufTicient  action 
to  preveot  future  contamination  from  the 
continued  generation  of  HDDs  and 
HDFs  as  contaminants  during  the 
manufetcture  of  other  chemicals  and 
materials.  The  petitioners  requested  that 
EPA  take  a  number  of  apeci&c 
regulatory  and  informati(>n-gathering 
steps  under  TSCA  to  regulate 
genericaUy,  as  a  class  of  chemicals,  the 
specified  congeners:  Le.,  the  Z,3J7A- 
HDDs/HDFs. 

EPA  decided  that,  in  general,  it  would 
deny  the  request  to  regulate  the  dioxins 
and  furans  under  a  multi-media  TSCA 
approach  for  two  reasons:  tl)  The 
Agency  was  already  proceeding 
extensively  to  gather  data  and  initiate 
regulation  under  other,  more  appropriate 
statutes,  and  (2)  EPA  did  not  have  the 
data  necessary  to  make  a  finding  of 
unreasonable  risk  under  section  6  of 
TSCA.  EPA  chd  decide,  however,  to 
grant  part  of  the  petition  and  initiated 
this  rulemaking  under  sections  4  and  8 
of  TSCA  to  gather  additional 
information  on:  (1)  The  presence  of 
2,3,7,8-8ub8tituted  congeners  of 
chlorinated  and  brominated  dioxins  and 
furans  as  contaminants  in  commercial 
chemicals;  (2)  the  levels  of 
contamination;  (3)  the  amount  of  2,3,73- 
substituted  HDDs  and  HDFs  produced, 
considering  the  production  volume  of 
the  contaminated  chemicals:  (4)  the 
reaction  conditions  and  parameters 
which  produced  the  2,3.73-substituted 
HDDs/HDFs:  (5)  the  end  uses  of  the 


canlHntaiaited  cheaicids:  W  <iie  1 
of  avDaa  and  cnviRMUiaieatsi  ( 
to  ifca  coaiemined  diwiiii  als,  p)  Ae 
number  «(  people  fxrtentiaUy  expand  t» 
ike  contaminated  chemicals:  |fl| 
sipaficaat  adverse  reactions  feiewfaig 
expostires  to  the  chemicals  or  tiie 
contaminants;  and  (9)  unpublished 
health  aad  safety  studies  on  die 
chemicais  or  the  contaminants.  Once 
these  data  are  subaitted.  EPA  will 
levtow  dnea  and  decide  whether 
additisaal  regulatory  actioB  is  needed 
ttoder  section  6  of  TSCA  to  bmit  or 
control  the  further  mwnifactDre, 
processing,  distribution  in  commeroe, 
and/or  use  of  chemicals  contaminated 
with  2,3,7,8-SBb6titvted  chlorinated  or 
broBUsated  dioxins  and  furans. 

The  specific  congeners  referred  to  in 
this  rule  «s  2,3,73-8ubstituted  congeners 
of  chlorinated  or  brominated  dioxins 
and  furans  are  the  15  2,3.7,8-substituted 
tetra^,  penta-,  hexa-,  and 
heptachlorodtbenzo-p-dioxins  and 
dibenzofurans,  and  the  15  2,3,73- 
substituted  tetra-,  penta-.  hexa-.  and 
heptabromodibenao-p-dioxins  and 
dibenzofurans;  i.e.,  those  substituted  at 
the  2.3.7,  and  8  positions  in  the 
molecules  diagrammed  below: 


:OCa   'C^ 


II.  Summary  of  Proposed  Rule 

A.  Testiog  Reqiiireraeats  Under  Sectten 
4 

Under  section  4  of  TSCA.  explained 
below  in  Unit  IV,  EPA  may  require  flie 
contaminant  testing  of  chemicals  in 
order  to  develop  data  relevant  to 
assessing  the  chemicals'  risks  to  health 
and  the  environment.  EPA  has 
determined  that  it  is  appropriate  for 
manufacturers  of  the  14  chemicals  Hsted 
below  to  test  these  chemicals  for 
contamination  with  2,3,7,8-8ub8tituted 
HDDs/HDFs.  The  additional  20 
chemicals  not  now  in  commercial 
production  will  be  tested  if  commercial 
production  begins  or  resumes. 

The  chemicals  proposed  for  testing 
are  listed  below  along  with  their 
Chemical  Abstract  Services  (CAS) 
registry  number,  where  available: 


CASNo. 


79-S4-7.. 
94-75-7.. 


Ctwmteal  nam* 


CWNo. 


lia-ie.6 1 2.4,S-Ti*raii««<wnel 


21860-44-2. 


32S34-81-S. 

jaws  a>4>. 

378CS-S0-1. 


0«>jitaUiiiui»»ii(<a  Ml 
TiliifcuriiuMnililiiHi »  Willi 


t^JfUHWUMW*^ 


The  following  additional  chemicals 
will  be  tested  if  their  commercial 
manufacture  or  importatioo  resumes: 


7»-as-s.. 


»7-aft4>__ 

95-77-2._ 

95-»-«.„ 

120-36-*— _ 

320-72-« 

48»-47-t_ 


Se3-7B-6 — 

eoe-7i-«. 

ei5-ss-7 

a33-7S<6 — 

nm-a-7... 

2S77-W.*_. 
378S3-61-8 


2J,6-Tn 


The  list  of  dtemicals  to  be  tested  does 
not  indude  those  chemicals  wldcii  meet 
all  the  criteria  for  listing,  but  wind)  EPA 
believes  have  use  only  as  pesticides. 
TSCA  excludes  pesticides  from  the 
definftion  of  "chemical  substances"  end 
generally  excludes  pesticides  from 
TSCA  jurisdiction  (TSCA  section  8(21). 
These  chemicals  are  bated  here,  and  tiw 
Agency  solicits  comments  on  whether 
they  have  nses  other  than  as  pesticides. 
Should  other  uses  be  found,  these 
chemicals  will  be  subject  to  the  testing 
and  reporting  requirements  under  this 
rule. 


CnNo. 


2,4-OicMora«3«iena(y  aoaic  acU. 


70-30-4 

87-86-6 

88-06-2 

93-72-1 

93-7S-6 

t3»-2S-«._ 

138-78-7_.. 

299-84-a_. 

1689-84-5.. 
2300-66^.. 
2463-84-S... 

3380-»4-e- 


Chwndl  f 


tZ■t»lt^titan«bmx*.S^ad^*olOf^mnai^. 

2.4.6-TncNoraphanoL 
2.4.5-Trichtofoph«no«yp>op«noie  acid,  i 


2,4.S-rircMorephen(Kyace*c  acid,  i 


Z,2-0lctitorapnKMnac  aoM.  i-ft.' 

phana<y)-elhyl  aMo. 
><2.4-Olchloraphanoi(ya0«)i1 


PheaphorellMOic  aod.  0.04inaS«l  ^(ZAMk- 

chtoroptMnyt)  esler 
3.MllfcaiKi) « ttfMwUmwaimm. 
3fi<itcHoio-o^nmc  acid.  *nal«)4a*n»  a* 

0^2-ct»tOfO-4-ni>ropheoyt>o.<M>Hiad»)4- 

phoaphorolNoaM 
6CMo«D-2-(2.4.<*eNi]raphano«|it  | 


51796 


Federal  Register  /  Vol.  50.  Na  244  /  Thursday,  December  19.  1965  /  Pn^wsed  Rules 


CwNv; 

Cheincat  nwn* 

«T«7-«3-3.. 

4M9e-oe-7 ._ 

23.4.6  TMracMotvrienol. 
0'i4^onio-2-cMoRVhany<)o-a(hyt       aivopyl 



(2.4-OicMoraptwnoxy)  acatlc  add.  aslan  and 
sans. 

2.4.-Oic'>lorQphenoi(ytiutyr<c  acid,  eilii  and 

SMS. 

2-(2.«-<DicNqropheno«yl]      prapionc     acid, 
•atsra  and  salts. 

EPA  is  proposing  that  manufacturers 
lequired  to  test  under  this  rule  submit 
for  Agency  review,  within  6  months  of 
the  date  of  promulgation  of  the  final  rule 
(or  6  months  after  manufactive  or 
importation  resumes  for  those  chemicals 
not  in  commercial  production),  chemical 
matrix-specific  test  protocols  sensitive 
enough  to  quantitate  to  the  0.1  ppb  level 
for  the  2,3.7.8-HDDs  and  the  1.0  ppb 
level  for  the  2,3.7.8-HDFs.  EPA  proposes 
that  these  levels  of  quantitation  (LOQ) 
be  achieved  through  the  use  of  high- 
resolution  gas  chromatography  (HR  GC) 
with  high  resolution  mass  spectral 
detection  (HR  MS),  unless  another 
method  can  be  demonstrated  to  reach 
the  target  LOQs. 

EPA  will  review  the  protocols  and 
offer  recommendations  where  necessary 
to  ensure  that  the  methods  are  capable 
of  accurately  and  precisely  measuring 
dioxins  and  dibenzoturans  at  the 
targeted  levels.  During  this  review 
process  EPA  will  take  into  account  the 
possibility  that  interferences  may  not 
allow  quantitation  to  the  levels  specified 
and.  in  those  cases  where  reasonable 
efforts  have  been  made  to  reach  the 
target  LOQ.  the  Agency  may  agree  to  an 
analytical  protocol  which  re^»ults  in  a 
higher  LOQ. 

To  facilitate  the  development  of 
extraction,  cleanup  and  analysis 
procedures  in  these  protocols,  EPA.  will 
provide  a  guidance  dociunent  titled, 
"Guidelines  for  the  Determination  of 
Polyhalogenated  Dibenzo-p-dioxins  and 
Ehbenzofurans  in  Commercial  Products" 
(Ref.  20). 

Within  1  year  of  the  completion  of 
EPA  review  of  the  protocols,  test  results 
must  be  submitted  to  EPA. 

B.  Reporting  Requirements  Under 
Sections 

Under  section  8(a)  of  TSCA.  EPA  may 
require  chemical  manufacturers  and 
processors  to  maintain  such  records  and 
submit  such  reports  as  the  Agency  may 
reasonably  require.  EPA  has  determined 
that  certain  chemical  manufacturers 
must  submit  information  to  assist  the 
Agency  in  evaluating  the  risk  from 
commercial  chemicals  potentially 
contaminated  with  2,3,7.8-substituted 
HDDs/HDFs,  subject  to  testing  in  the 
section  4  rule.  The  data  required  to  be 


submitted  under  section  8  will  be  used 
to  complete  a  comprehensive  overview 
of  uses,  exposures,  risks,  and  benefits  of 
chemicals  containing  or  potentially 
containing  the  2.3.7,8-8ub8tituted  hfDDs/ 
HDFs  in  order  to  assess  the  need  for  and 
nature  of  future  regulatory  control 
measures. 

Under  section  8(a)  of  TSCA,  EPA  is 
proposing  that  manufactiuers  of 
chemicals  listed  for  testing  submit,  90 
days  after  promulgation  of  the  final  rule, 
any  available  test  data,  with  necessary 
protocols,  which  show  the  results  of  any 
testing  of  their  chemicals  for 
concentrations  of  2,3,7,8-substitBted 
HDDs/HDFs.  EPA  will  review  the  data 
and  may  exempt  the  manufacturer  from 
any  further  testing  under  section  4  of 
TSCA. 

Also  under  section  6(a)  of  TSCA,  EPA 
is  proposing  to  require  manufacturers 
(except  small  manufacturers]  of 
chemicals  using  any  of  the  precusor 
chemicals  listed  below  as  feedstocks  or 
intermediates  to  submit  data  on 
production  volume,  manufacturing    . 
process,  reaction  conditions,  exposure, 
use  and  disposal  for  the  manufactured 
chemicals.  Precusor  chemicals  are  not 
themselves  contaminated,  but  can, 
during  further  processing  and  under 
certain  reaction  conditions,  lead  to 
formation  of  dioxins  and  furans  in  other 
chemicals.  EPA  is  not  aware  of  the 
circumstances  under  which  these 
chemicals  are  used  and  the  reaction 
conditions  to  which  they  are  subject 
during  manufacture  of  other  chemicals. 
Should  EPA  learn  from  its  data 
gathering  process  that  reaction 
conditions  favorable  to  dioxin  and  furan 
formation  exist,  EPA  will  review 
production,  use,  exposure  and  disposal 
data  to  determine  whether  a  significant 
risk  may  exist  and  whether  chemical 
products  should  be  proposed  for  testing. 

EPA  also  seeks  comment  on  whether 
manufacturers  of  chemicals  made  from 
precursor  chemicals  should  also  be 
required  to  submit  existing  test  data 
showing  that  the  chemicals  have  been 
tested  for  the  presence  and  levels  of 
2,3.7.8-HDDs/HDFs. 

Precursor  Ctiemicals 


Cat  No. 

Chacncal  naifia 

87-84-3 

Pemabfomocyctohanana. 

89-64-5... 

92-04-6 

2-CNoro-4-phenytp«iefxiL 

94-74-6 

4-CMon)-o-loloxy  acMic  add 

04-81-6 

4-(2-Methly-4-cNorophenoxy)  bulryic  add. 

SS-S6-7 _... 

oSfO'nop'^anoi. 

96-88-5..- 

•S-S7-8 

4-CNororesofcirot. 

97-50-7 

50*xo-2.4-<*metfioxyanilioa.   , 

99-30-9- 

2,6-Dichkxo-4-nitro8n(lina. 

615-67-8 

CNorotiydroquHKme. 

827-94-1 

2,6-Di»)fo«no-4-rt1roan<lioe. 

Also  under  section  8(a)  of  TSCA,  EPA 
is  proposing  to  require  all  manufactiurers 
of  chemicals  tested  and  found  to  contain 
2,3,7.8-sub8tituted  HDDs/HDFs  at  or 
above  the  LOQs  to  submit  to  EPA 
further  information  on  the  chemicals, 
including  production  volumes,  process 
data,  reaction  conditions,  exposure,  use 
and  disposal.  This  information  will  be 
submitted  within  90  days  after 
submission  of  test  results  showing 
contamination  levels  at  or  above  the 
LOQs. 

In  addition,  for  those  chemicals  tested 
and  found  to  contain  2,3,7,8-substituted 
HDDs/HDFs  at  or  above  the  LOQs,  EPA 
is  proposing  to  require  manufacturers  to 
submit  records  of  alleged  adverse 
reactions  to  the  tested  chemicals  under^ 
section  8(c)  of  TSCA  and  health  and 
safety  data  on  the  tested  chemicals       ,' 
under  section  8(d)  of  TSCA.  These  data 
must  be  submitted  within  90  days  of 
submission  of  a  test  report  showing 
contamination  at  or  above  the  LOQs. 

Also  required  under  section  8  (c)  and 
(d)  are  allegations  of  significant  adverse 
reactions  to  any  dibenzo-p-dioxin  and 
any  dibenzofuran,  and  health  and  safety 
studies  on  any  dibenzo-p-dioxin  and 
dibenzofuran.  Manufacturers  of  any 
chemical  listed  in  this  rule  for  testing  are 
required  to  submit  allegations  of 
significant  adverse  reactions  to  any 
dibenzo-p-dioxin  and  any  dibenzofuran 
within  90  days-after  promulgation  of  the 
final  rule.  Any  chemical  manufacturer 
possessing  health  and  safety  studies  on 
any  dibenzo-p-dioxin  and  any 
dibenzofuran  is  required  to  submit  such 
studies  within  90  days  after 
promulgation  of  the  final  rule. 

EPA  will  require  additional  process 
data  under  section  8(a)  of  TSCA  if  the 
test  results  on  a  given  chemical  are  not 
clear.  Publication  of  a  notice  in  the 
Federal  Register  may  take  place  and  list 
chemicals  for  which  some 
manufacturers  have  shown  no 
contamination  and  some  manufactiu^rs 
have  shown  contamination  above  the 
LOQs.  This  notice  would  request  all 
manufacturers  who  have  not  reported 
process  data  under  section  8(a)  of  TSCA 
to  do  so. 

III.  Organization  of  this  Proposal 

The  remainder  of  this  Notice  is 
organized  according  to  the  findings  EPA 
must  make  under  section  4  of  TSCA  and 
the  factors  the  Agency  must  take  into 
consideration  before  it  may  issue  rules 
under  section  8  of  TSCA. 

Section  4  of  TSCA  authorizes  EPA  to 
require,  by  rule,  that  chemical 
manufacttvers  or  processors  conduct 
tests  to  develop  data  relevant  to  the 
determination  that  the  chemicals  do  or 
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do  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment.  EPA 
must  make  a  number  of  findings  before 
it  may  issue  a  section  4  rule.  Under 
section  4(a)(1)(A).  EPA  must  find  that  a 
chemical  may  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment,  that  there  are  insufficient 
data  and  experience  upon  which  the 
effects  of  activities  involving  the 
chemical  can  reasonably  be  determined 
or  predicted,  and  that  testing  of  the 
chemical  is  necessary  to  develop  such 
data.  Section  4(a)(1)(B)  provides  that,  as 
an  alternative  to  the  unreasonable  risk 
finding  described  in  section  4(a)(1)(A), 
EPA  may  find  that  a  chemical  will  be 
produced  in  substantial  quantities  and 
that  it  either  enters  or  may  reasonably 
be  expected  to  enter  the  environment  in 
substantial  quantities  or  that  there  may 
be  significant  or  substantial  human 
exposure  to  the  chemical. 

Section  4(b)  of  TSCA  requires  EPA  to 
deal  with  a  number  of  issues  before 
promulgating  a  testing  rule.  Section 
4(b)(1)  sets  forth  three  additional  issues 
to  be  included  in  a  test  rule.  First,  EPA 
must  identify  the  chemical  substances 
for  which  testing  is  required  under  the 
rule.  Second.  EPA  is  to  include 
"standards  for  the  development  of  test 
data."  Such  standards  are  defined  in 
section  3(12)  as  a  description  of: 

(1)  The  information  relating  to 
characteristics  of  the  chemical  for  which 
data  are  being  developed,  and 

(2)  Any  analysis  that  is  to  be 
perfbrmed  on  such  data.  Section  3(12) 
provides  further  that  "to  the  extent 
necessary  to  assure  that  the  data  are 
reliable  and  adequate,"  test  standards 
may  include  a  prescription  of: 

(1)  The  manner  in  which  data  are  to 
be  developed, 

(2]  The  specification  of  any  test 
protocol  or  methodology. 

(3)  Any  other  requirement  necessary 
to  assure  reliable  and  adequate  data. 

Third,  section  4(b)  requires  EPA  to 
specify  the  period  within  which  persons 
required  to  conduct  tests  shall  submit 
data  to  EPA.  In  determining  the 
standards  for  development  of  test  data 
and  the  period  for  submission  of  data, 
EPA's  considerations  shall  include  the 
relative  costs  of  the  various  test 
protocols  and  methodologies  that  may 
be  required  and  the  reasonably 
forseeable  availability  of  facilities  and 
personnel  needed  to  perform  the  testing 
required. 

Section  4(b)(3)(B)  sets  forth  the 
criteria  for  determining  who  should  test. 
Persons  who  manufacture  or  intend  to 
manufacture  chemicals  must  test  if  EPA 
finds  there  are  insufficient  data  upon 
which  the  effects  of  chemical 
manufacture  can  reasonably  be 


determined  or  predicted:  persons  who 
process  or  intend  to  process  chemicals 
must  test  if  EPA  makes  such  findings 
with  respect  V^to  chemical  processing: 
persons  who  manufacture  or  process 
must  test  if  EPA  makes  such  findings 
with  respect  to  chemical  distribution  in 
commerce,  use,  or  disposal.  Section 
4(b)(3)  provides  that  two  or  more 
persons  required  to  test  may  designate  a 
party  to  conduct  testing  on  their  behalf. 
This  provision,  however,  is  not  expected 
to  be  used  for  this  rule. 

Section  4(c)  provides  for  exemptions 
from  testing  to  avoid  submission  of 
duplicative  data  from  different  persons 
and  provides  for  reimbursement  of  those 
who  actually  submitted  the  data.  As 
explained  further  in  unit  rV.B.6,  EPA 
does  not  expect  these  provisions  to  be 
used  in  this  rulemaking. 

Under  section  8  of  TSCA.  EPA  must 
determine  the  reasonableness  of  the 
information-gathering  requirements 
based  on  the  Agency's  data  needs  and 
the  costs  of  the  regulation. 

Accordingly,  unit  IV  discusses  most  of 
the  findings  and  considerations  under 
section  4  of  TSCA:  unit  V  discusses 
costs  of  testing;  and  unit  VI  discusses 
the  availability  of  testing  facilities  and 
personnel  to  perform  the  proposed 
testing.  Unit  VII  discusses  section  8 
determinations.  In  addition,  unit  VIII 
discusses  compliance  and  enforcement 
unit  IX  describes  the  rulemaking  record, 
and  unit  X  lists  references  used  by  EPA 
in  preparing  this  notice.  Other 
regulatory  requirements  are  discussed  in 
unit  XI. 

IV.  Findings  and  Considerations 

A.  Findings  Under  Section  4(a) 

EPA  has  made  three  findings  under 
section  4(a)(1)(A)  of  TSCA  with  respect 
to  the  34  chemicals  listed  in  unit  II 
above.  (These  chemicals  are  also  listed 
in  S  766.20  of  the  proposed  rule.)  First, 
EPA  finds  that  the  chemicals  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment  because  they 
may  be  significantly  contaminated  with 
2,3.7,8-8ub8tihited  HDDs/HDFs,  which 
may  be  highly  toxic  even  at  trace  levels. 
Further,  the  cost  of  testing  for  the 
presence  of  these  contaminants  at  the 
levels  proposed  by  EPA  is  reasonable 
given  the  highly  toxic  nature  of  these 
dioxins/furans.  Second,  there  are 
insufficient  data  upon  which  the  effects 
of  these  chemicals  on  health  or  the 
environment  can  reasonably  be 
determined  because  currently  EPA  has 
little,  if  any,  data  on  the  levels  of  dioxin 
or  furan  contamination  or  whether  there 
is  any  dioxin  or  furan  contamination. 
Third.  EPA  finds  that  analytical  testing 
is  necessary  to  develop  data  on 


contaminant  levels  because  sudi  testing 
is  the  only  way  to  determine 
conclusively  whether  and  at  what  levek 
dibenzo-p-dioxins  and  dibenzofurans 
are  present  ^  "  - 

1.  Unreasonable  Risk 

EPA  has  concluded  thai  Z^.73- 
substituted  HDDs/HDFs  may  be  toxic  at 
very  low  levels,  that  they  may  be 
present  in  certain  chemicals,  that  their 
presence  in  these  chemicals  may  present 
an  unreasonable  risk  to  humans  and  the 
environment,  and  that  it  ia  feasible  in 
certain  situations  to  alter  |Hvx:esa 
conditions  to  minimized  their  formatiaa. 
In  order  to  protect  against  the  risk  from 
HDDs  and  HDFs  in  a  reasonable 
manner,  it  is  necessary  to  first  know 
where  they  are  formed  and  at  what 
levels.  If  the  levels  present  unreasonable 
risk  to  health  and  the  environment  EPA 
may  take  regulatory  action  to  reduce 
them.  If  the  levels  do  not  present 
unreasonable  risks  to  health  «r  the 
environment  unnecessary  regulation 
will  be  avoided  and  chemicals  wrill  be 
"cleared"  from  list  of  potentially 
contaminated  products.  Furthermore,  as 
discussed  in  unit  V,  the  costs  of  testing 
these  chemicals  at  the  levels  proposed 
by  EPA  are  reasonable  given,  the 
toxicity  of  2.3.7.8-HDDs/HDFs. 

a.  Toxicity  of  2.3.73-HDDs/HDFs 

In  evaluating  the  toxicity  of  the  23.73- 
substihited  HDDs/HDFs.  EPA 
considered  strong  evidence  on  the 
toxicity  of  2.3.7.8-TCDD.  i.e..  data 
showing  that  a  number  of  other  2^73- 
substituted  chlorinated  dioxins  and 
dibenzofurans  are  quaUtatively  similar 
to  2.3.7,8-TCDD  in  their  toxic  action  and 
other  information  indicating  structural 
and  chemical/biological  activity 
similarities  among  all  the  2,3.73- 
substituted  chlorinated,  as  well  as 
brominated,  dioxins  and  dibenzofurans. 
EPA  has  concluded  that  for  purposes  of 
this  rule  it  is  prudent  public  health 
policy  to  assume  that  exposure  to  the 
other  2.3.7,8-sub8tihited  HDDs/HDFs 
would  pose  risks  qualitatively  similar  to 
those  posed  by  2.3,7,8-TCDD.  The 
reasons  for  this  decision  are  discussed 
below. 

The  extreme  toxicity  of  2.3.7.8-TCDD 
is  discussed  in  detail  in  EPA's  February 
1984  Ambient  Water  Quality  Criteria  ■ 
(AWQC)  document  (Ref.  30)  and  in  a 
number  of  other  documents  EPA  has 
prepared  for  purposes  of  regulation. 
These  include  the  Office  of  Research 
and  Development's  (ORD)  Health 
Assessment  Document  (HAD)  for  2.3.73- 
TCDD.  lA3,73-PeCDD,  1,2.3,6,73- 
HxCDD.  and  1.2.3,6.73.9-HpCDD  (Ref. 
31).  the  Office  of  Solid  Waste  (OSW) 
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Ueakh  and  EBviioBmcBtel  1 
Profile  (HEEP)  for  tetr»>  1 
bexachkiradibeiao-p-diaadDS  (and  like 
sane  cnngnnr.f  of  ilitiininftariBi)  (RcL 
32),  a  HEEP  document  for  the 
brominated  dioxins  azul  another  for  the 
brominated  dibenzofiirans  fRef.  33),  the 
Drinking  Water  Critasia  Docuaeat 
(DWC3))  prepared  foe  tke  OffiBa  of 
Drinkint  Water  (COW)  oa  IXJJ^TCDD 
(Rel  M).  aad  a  draft  IHADI  docaMBt 
baiag  prepared  qd  taadHaefae 
subatilated  dtbenawfafaa  cnagmeta  of 
concetB  to  EDF/NWF.  Of  particalar  aote 
is  the  rtlatwa  carcjaagenjcpoteaqr  of 
a.aj.ft-'rcDD.  wfaidk  EPA'a  Caaeer 
Aieeaaaent  Groop  (CAG)  eetiawted  as 
the  most  potent  of  55  eaipecl  baaiaa 
carciaagna  (Ref.  31).  CAG  raidu  2JiJJi' 
TCDD88a2-A< 
Bieaaa  that  the  ( 
i»  teboetoty  enimali  and,  fcaiafaee;  may 
preaeat  a  ^ek  of  caaoer  ta  1 
There  is  aieo  anggeatwe  t 
evideaea  UmI  ii^  lAJM-TCDD  te  the 
occweace  of  caaccr.  pacliculaKiy  aoft 
tisMe  saioaaBa.  m  buBMBa.  Cohort 
studies  oondacted  in  ^hasdan  have 
ited  sirft  tissue  sateoaaas  with 
i  exposure  to  piMBOsqr  acid 
heihiddea.  aome  of  which  are 
containanated  wiA  2A7J^1CDD  (Re£ 
31).  Althou^  mJhmxfant  studies  and 
discussion  in  the  ILS.  and  elsewhere 
have  added  to  the  relevant  information, 
theuau:emieiaain»OBeeaehiedatthia 
time  (Refs.  S,iai3J4}.  AddBtiooat 
studies  me  m  procesa  whkh  shovld 
clarify  this  isme  pie£.  ru  24  and  2S9. 

Avaitahte  data  od  iOJ^JJO- 
pentachloradibcBZ»i;>-dRuda  ft  JUXJJt- 
PeCDD),  UtA4^3-hexachkaodibeairo- 
p^ttoxht  (1.2,3,4,73-HxCIKqi  1 J4A7J- 
hexachlorodibenao-p-dkndB  {1,2J3Jt^M- 
HxCDD),  and  1,2,3^A»- 
hexachloeodfbenzo-p^lioadB  (1  J:,3^A9- 
HxCDD)^  aad  2J J3- 
tetrachlarodibenzofuraB  IZJJ^ICDF 
cvapmnd  with  be  BMidi  more  cxteisiva 
data  on  23.7,S-TCDD  show  that  these 
other  HDDb/HDFs  are  qvalitstiveiy 
similar  in  their  toxic  actioi  to  24.7,9- 
TCDDl  (See  Refs.  5, 11, 12. 16.  M,  25^  mod 
26.)  These  data  suggest  dial  the  dioxins 
and  dibenzofmrans  sabstituted  at  the 
2,3,7  and  8  positions  are  relatively  toxic 
congeaers.  Resohs  are  i 


AM  aniBial  species  stadfes  show  very 
low  aiecfian  ledia)  dosea  to  acate 
toxidly  testing  in- ail  the  2,3J,«- 
substitDted  chforiaated  dtosias  that 
have  been  tested.  This  is  ittastrated  in 
mice.  wAere  2.3J>TCDD  has  aa  LD «» 
vahie  of  an  audomoie  (aaaot)  per  kg 
and  1,2,3,73'PteCDD.  1A3A73- 
HxdK).  2A»,TArHxCDD  and  lO^JAft- 
HxCDO  have  LDb  vatoes  of  OM.  211. 


3.191  and  X67  wnol/kg;  respectively.  For 
2.aXB-TC[H^.  the  acute  oral  IA«  to  dM 
guiaea  pig  is  reported  to  ba  S  >»g/hg/h«r 
(asooapated  with  the  acate  oral  LEW 
for  2JJ.»-Ta)D  to  this  species,  wMd^  ii 
0.6  itgfltgflxw).  Subdmrntc  tcstiof  of 
2A7.S-TCDF  to  rhesus  macaqoas 
indicad  that  this  coaipoand  is 
extraordiaariiy  toodc  Bised  on  EPA's 
review  of  this  study,  the  no  observed 
effect  level  fNOEL)  far  ZAJJ^TCXfP  is 
expected  to  be  below  5.0ppbiptet  32). 
The  author  of  this  study  coachided  that 
continaed  daily  oralhtlake  of  small 
amounts  of  2.3,73-TCDF  gave  aio^cys 
a  disease  witich  is  chadaBy  and 
BiorphoIogicaDy  similar  to  acale  or 
chronic  ingestion  of  23.7,S-TCDIX  For 
most  of  the  observed  biological  effects, 
the  potency  of  the  two  compoaads  is 
within  an  order  of  magnilttde  of  each 
other,  with  2,3,73-TCDP  brtng  sl^My 
less  toxic  than  Z3,7,S-TCDD  fRef.  3). 
Some  scientists  have  esltowted  that  in 
laboratory  umnals,  Z3.7j»-TCDF  is  2  to 
33  percent  less  toxic  than  2:3,7,8>TCDD, 
depemfing  i^ion  the  perttcutor  effect 
stuffied.  Pvfi^ier,  the  toxicity  of  2.7,7,8- 
TCDF  to  rhesQS  mecaqees  has  been 
esttoMted  to  be  about  20  thnes  that  of 
3,4t4.5-lefraehlotobtpl>e»yl.  and  1,000 
times  more  toxic  thaw  PCB  Arocfor  124*. 
two  of  the  suspected  huBMn  carcinogens 
evalaated  by  CAG  (Refii.  31  and  32). 

CTmer  chemical  and  brongical 
indicators  show  strong  STRHlarrtiee 
among  many  of  the  2,3,7,ft-sub8titufeil 
chlorinated  cfioxins  and  dibenzoforans. 
These  mmilarfties,  discussed  below, 
correlate  with  toxicity,  persistence,  and 
biodegradation — all  factors  that  indicate 
these  chemicals  will  cause  similar 
effects  on  health  and  the  environment. 

AH  the  2.3J>flubstitutod  HDOs/KOFs 
are  stnctnraUy  simile,  with  two 
benzene  rings  chlorinated  or  brominated 
at  dw  2.3J  and  8  positions,  joined  by 
one  0X3>gBn  bridge  in  the  dibenzofiiraa 
molecule  and  two  oocygen  bridges  in  the 
dfcenzo-p-dtoarin  molecule.  This 
stnmlBral  similarity  between  23^.S- 
TCDD(TCDF  and  the  other  2,3,73- 
substitated  HEDs  and  HDFs  imhcates  a 
Strang  likelihood  of  very  sinnlar 
biological  activity,  with  corresponding 
potei^lal  for  toxic  efiecL  These 
pretficted  similarities  to  biological 
activity  and  potentiai  taocic  efiect  are 
supported  by  data  from  stadias 
discassed  below. 

Tests  on  the  24JA-sabstitBted 
chlorinated  dioxins  and  dibenaofnrans 
show  that  these  compotwds  have  sin^ar 
^jility  to  induce  enzyme  activity,  a 
characteristic  closely  corrriated  vritb 
the  degree  of  toxicity  of  a  compound 
(Ret  3).  Comparison  of /n  rxbv  stedies 
shows  that  the  2,3.73-sabstitated 


chlertooted  dioxtos  and  dibenxo&rans 
have  similar  ablSty  to  induce  nji 
hydrocarbon  hydroxsdase  f AHH)  to  rat   . 
hepatoom  cefis  at  very  low  levels  (Reft. 
2  and  23)  and  have  simjkrr  affinity  to 
bind  to  the  isolated  hepatic  aromatic 
hydrocarbon  (Ah)  cystoHc  receptor  to 
certain  species  (Ref.  22). 

The  cellular  biochemical  mechanisoM 
leading  to  the  toxic  response  resulting 
from  exposure  to  HDDs /HDFs  are  not 
known  in  complete  detail.  However, 
over  the  last  few  years  experimentat 
data  have  accumulated  which  suggest 
that  an  important  role  is  played  by  this 
Ah  receptor  protein.  This  rec^tor  binds 
halogenated  polycyclic  aromatic 
mol^ules..  including  HDDs  and  HDFs.  to 
animals,  the  binding  of  2.3.7,a'TCDO- 
related  compoands  to  this  reccpior  has 
been  correlated  with  the  expresstoa  of 
several  systemic  toxic  effects.  JBcludiag 
seasitivi^  to  acute  toxic  eSects  |LDb* 
valued  thjniuc  involution, 
chloracoegenic  response,  and  tlie 
induction  ol  several  enzymes  syatems. 
some  of  which  have  been  linked  to 
carcinogenic  pathways  (References  2 
and21)k 

All  of  tha  2A73-chlortoated  dioadas 
and  dibenzofurans,  tested  showr  a  high 
hkelihood  of  persisting  to  the  hamen 
body  and  the  environment  shotdd 
exposure  occur.  All  are  lipophilic,  have 
hi^  octanot/water  partition  eoefficients 
in  the  same  range  (between  10*  and  10^ 
are  highly  persistent  under  norma? 
environmental  conditions  (pertrcnferfy 
when  adsorbed  to  soil  or  other 
substrates)  and  are  generaRy  degraded 
every  Rttle  by  microbes,  and  have 
extensive  hrif-Ehres  m  the  eiiviroiunent 
(in  excess  of  lOjrears  for  2,3.7,8-TCDD 
(Ref.  32)J. 

Since  bromine  as  a  subatituent  is  more 
toxicologicaUy  active  than  chlorine  {Ref. 
33),  EPA  believes  it  is  prudent  to  assume 
that  2,3,7 jB-substitued  bromodibenzo-p- 
dioxins  and  bcomodibenzofurans  are  as 
toxic  as  the  corresponding  chlorinated 
compounds  for  purposes  of  this  testing 
regalatioa. 

EPA  has  decided  that  die  oUkt 
halogenated  dioxins  and  dibenzofurmn 
(iodinated  and  ftoorinated)  are 
sufficiently  different  &ob  the 
chlorinated  and  bronmated  compounds 
that  it  would  be  too  highly  speculative 
to  inchide  them  to  this  proposed  rale. 

b.  Estimates  of  Potential  Exposure  to 
HDDs/HDFs. 

Toxicity  and  exposure  are  die  two 
basic  coa^oaents  of  risk,  to  the 
previous  nnit,  EPA  sununarized 
available  information  on  the  toxicity  of 
2,3,7,8-HIX)s/HDFs  and  conctoded  that 
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these  materials  are  very  toxic  at  low 
levels. 

In  order  to  estimate  the  potential  for 
human  exposure  to  2,3.7,8-HDDs/HDFs 
which  may  be  found  in  commercial 
products.  EPA  selected  three  levels  of 
theoretical  exposure  encountered  using 
three  exposure  categories.  Using  the 
CAG  multistage  linearized  model 
discussed  above,  EPA  calculated 
theoretical  risks  associated  with 
Lifetime  Average  Daily  Dose  (LADD) 
values  for  each  exposure  level  within 
each  category,  and  explains  below  the 
calculation  of  risk  estimates  for  the 
occupational  and  consumer  use 
categories,  which  are  the  categories 
where  significant  risks  ^re  more  likely  to 
be  encountered.  In  order  to  estimate  the 
potential  risks  posed  by  exposures  to 
2,3,73-HDDs/HDFs  in  commercial 
products,  EPA  has  assumed  the  LADDs 
represent  exposures  to  2,3,7,&-TCDD. 

The  Agency  concludes  that  it  is 
reasonable  to  expect  that  if  these 
compounds  are  formed  during  the 
manufacturing  of  commercial  chemicals, 
then  exposures  to  them  may  arise 
because  of  the  activities  associated  with 
the  manufacturing,  processing, 
distribution,  use  or  disposal  of  the 
chemicals. 

c.  Risk  Estimates  for  Persons  Exposed  to 
HDDs/HDFs. 

EPA  has  estimated  the  level  of  risk 
associated  with  human  exposures  to  a 
household  cleaner  which  contains  a 
chemical  theoretically  contaminated 
with  2.3,7,8-TCDD  at  both  the  1.0  ppm 
and  0.1  ppb  level,  and  for  occupational 
dermal  exposures  encountered  during 
organic  chemical  synthesis  based  on  the 
physicochemical  characteristics  of  2.4- 
dichlorophenol  (density,  etc.)  at  these 
same  levels.  The  levels  were  chosen  to 
represent  a  range  bounded  by  the 
approximate  average  concentration  of 
dioxins  reported  in  chemicals  and 
products  (Ref.  37)  and  the  level  specified 
in  the  Environmental  Defense  Fund/ 
National  WildUfe  Foundation  petition 
for  total  dioxins  (Re/.  8).  For  purposes  of 
this  assessment,  EPA  has  assumed  that 
the  dioxin  present  in  the  feedstock 
chemical  is  exclusively  2.3,7.6-TCDD. 

1.  Risk  Estimates  for  Household  Cleaner 
Exposures 

EPA  has  calculated  the  LADD  for  a 
household  cleaner  used  at  full  strength 
on  a  sponge  or  rag,  and  theorizes  that 
the  contaminated  constituent  of  the 
cleanser  passes  through  the  sponge  or 
rag,  contacting  the  palm  and  fingers  of 
one  hand  resulting  in  dermal  exposure 
to  HDDs/HDFs.  The  exposure  model 
assumes  that  the  cleaner  contains  4.5 
percent  by  volume  of  the  contaminated 


chemical.  i.e..  every  liter  of  the  cleaner 
contains  45  ml.  of  the  contaminated 
chemical. 

The  surface  area  exposed  is 
calculated  at  200  cm*,  consisting  of  one- 
fifth  of  the  outstretched  palm  and  fingers 
of  one  hand.  The  rate  of  skin  adhesion  is 
calculated  at  1.5x10"' ml/cm*,  which 
expresses  a  measurement  of  the 
thickness  of  the  film  of  water  in  which 
the  cleaner  is  dispersed,  which  remains 
on  the  hand  after  one  partial  wipe  of  the 
cleaning  rag  or  sponge.  Absorption  of 
the  dispersed  cleanser  iilm  is  assumed 
to  be  100  percent. 

The  frequency  of  exposure  (number  of 
events  per  year)  is  estimated  at  52. 
assuming  one  use  of  the  cleaner  per 
week,  at  52  weeks  per  year.  The  average 
adult  body  weight  is  assumed  to  be  70 
kg,  and  the  average  life  span  is  assumed 
to  be  70  years. 

The  LADD  is  calculated  by 
multiplying  the  70-year  assumed  life 
span  by  the  annual  exposure  (^g/yr), 
divided  by  the  product  of  the  number  of 
days  per  average  life  span  (25,550)  and 
the  assumed  average  adult  body  weight, 
70  kg. 

At  1.0  ppm.  the  LADD  is  estimated  at 
2.rxl0-»^g/kg/day.  Using  the  CAG 
risk  assessment  model  for  2,3,7,8-TCDD 
[Ql*(slope)  =  1.6xl0''(ng/kg/day)-'], 
this  LADD  would  correspond  to  an 
upper  limit  risk  level  of  4xl0~*.  At  0.1 
ppb,  the  LADD  is  estimated  to  be 
2.7X10-*  Using  the  CAG  risk 
assessment  for  2.3,7,8-TCDD,  this  LADD 
corresponds  to  4xl0~^  upper  limit  risk 
level. 

Thus,  dioxin  contamination  of  0.1  ppb 
to  1.0  ppm  in  a  chemical  which  is 
ultimately  used  to  formulate  a 
household  cleaner  could  present  upper 
limit  oncogenic  risks  in  the  range  of 
4.0X10"^  to  4X10"'.  depending  on  the 
level  of  contamination. 

2.  Risk  Estimates  for  Occupational 
Dermal  Exposure 

EPA  has  calculated  the  LADD  for 
occupational  dermal  exposures 
encountered  during  organic  chemical 
synthesis  on  the  basis  of  exposure  to  a 
chemical  with  the  physicochemical 
properties  of  2.4,-dichlorophenol.  The 
surface  area  (S)  exposed  is  assumed  to 
be  the  entire  surface  area  of  both  hands, 
estimated  at  8.7X10"*  cm*.  The 
thickness  of  the  liquid  film  (T)  left  on  the 
hands  after  exposure  is  calculated  at 
1.8X10"' cm.  which  is  calculated  as  the 
average  Him  thickness  of  Hve 
representative  solutions.  The  frequency 
(F)  of  exposure  occurrence  (events  per 
year)  is  estimated  at  250,  the  average 
number  of  work  days  per  year.  Density 
of  the  Uquid  (D).  based  on  the  density  of 
2,4.-dichlorophenol.  is  estimated  at  1.3 


g/cm*.  The  daily  exposure  (DX)  are 
calculated  in  fig/kg/day  at  the  two 
levels  of  contamination  (C  in  itg/g)  as 
follows: 


S  X  T  X  D  X  C 


70  kg  body 


Annual  exposures  (AX)  are  calculated 

in  fig/kg/yr  as  follows: 

SxTxDxCxF 

The  calculation  of  the  LADD  values  for 

the  two  levels  of  contamination  are 

explained  above  under  the  household 

cleaner  risk  estimate  calculation. 

At  the  1.0  ppra  level  the  LADD  value 
is  calculated  at  2.11  X 10"*  ^/kg/day. 
Using  the  CAG  risk  assessment  model 
for  2.3,73-TCDD  lQi*=1.6xlO-*(ng/kg/ 
day)" '],  this  LADD  corresponds  to  an 
upper  limit  level  of  oncogenic  risk  which 
B'A  projects  very  close  to  unity  (a 
theoretical  1  in  1  occurrence,  with 
probability  too  close  for  the  CAG  risk 
assessment  model  to  calculate).  At  0.1 
ppb.  the  calculated  LADD  value  of 
2.11X10" 'corresponds  to  a  3X10"* 
upper  limit  risk  estimate  or  oncogenic 
risk.  Thus,  EPA's  model  indicates  that  . 
exposures  to  chemicals  contaminated 
with  HDDs/HDFs  (assumed  to  be  as 
potent  as  2.3.73-TCDD)  during  the 
synthesis  of  organic  chemicals  could 
result  in  a  range  of  upper  limit 
oncogenic  risks  from  3X10"*  to  near 
unity. 

A  detailed  description  of  the 
assumptions  outlined  above  and  the 
calculations  performed  for  event 
exposure,  annual  exposure,  and  LADD 
values  is  contained  in  Reference  37. 

As  the  discussion  above  indicates, 
chemical  analysis  for  Z3,7,&-substituted 
dioxin  congeners  at  the  tenth  of  a  part 
per  billion  (ppb)  level  per  congener  is 
necessary  to  determine  exposure  levels 
that  may  present  an  unreasonable  risk 
of  harm  to  human  health  or  the 
environment. 

d.  Case  Study  of  the  Feasibility  of 
Minimizing  Dioxin/Furan 
Contamination  During  Manufacture 

Evidence  that  the  amount  of  2.3,7.8- 
TCDD  formed  during  product  chemical 
reactions  can  be  reduced  was  presented 
during  the  cancellation  hearings  for  the 
herbicide  2.4.5-T  (Ref.  7).  During  those 
hearings,  Dow  Chemical  Co.  presented 
testimony  describing  modifications  to 
production  processes  which  reduced  die 
2,3,7,8-TCDD  content  in  2.4.5-T  to  a  level 
of  0.01  ppm  or  lower.  In  1976,  Dow 
began  efforts  to  remove  2.3,7,8-TCDD  in 
final  products,  and  investigated  the 
possibility  of  altering  reaction  process 
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conditions  to  reduce  2.3.7.a-TCDD 
fonnation,  thereby  lowering  the  content 
fonned  during  the  sctoal  productioa 
process. 

DOW  initiaUy  experimented  with 
activated  charcoal  bed  absorption, 
which  allowed  a  50  percent  reduction  in 
the  levels  of  2,3 J3-TCDD  in  2.4.5-T 
reaction  product.  Additional  efforts 
included  eliminating  delays  and 
reducing  the  duration  of  the  reaction 
process,  precise  tempers  tore  control 
during  the  production  proceas^  and 
modification  of  the  ^aBnity  (pH)  of  die 
process.  These  addttfonal  iiiodifi(»tions 
of  the  reacttoa  prpceas  allowed  an 
additional  50  peit^iit  ledactkm 
(appcoxiinate)  fa>  Ifce  iJS^jt-TCDO 
content  of  the  ptoAict 

As  evidenced  by  tUs  exampfe,  the 
redactioR  of  Utadn  contamtoation  in 
coBuncrdal  products  through  the 
mampatatien  ti  the  reactiow  eben^try 
and  comiitions  of  process  stream  is  a 
very  real  option.  The  economic 
feasibihty  of  the  process  is  also  viable; 
Dow  stated  that  shoaid  the  prodnc^on 
of  2,4,5-T  be  resumed,  a  level  of  0.(XI 
ppm  2,3.73-TCDD  or  below  could  be  met 
as  a  process  specification  in 
manufactiuing  the  product  This 
example  demonstrates  that  dioxin 
contamination  can  be  reduced  ttuwgh 
direct  manipulation  of  the  process 
chemistry  and  reaction  conditions  at  a 
cost  consistent  with  market  price 
requirements. 

e.  Determination  of  Unreasonable  Risk 

EPA  has  considered  the  toxicity  of 
2,3.7,8-HDD8/HDF8,  their  structure- 
activity  relationship,  and  the  potential 
for  exposure  to  them  if  present  as 
contaminants  in  conunercial  chemical 
products.  The  example  outlined  in 
section  (d]  above  illustrates  the 
practicality  of  reducing  or  eliminating 
the  amount  of  2,3.73-TC2)D 
contamination  through  manipulation  of 
the  production  process.  The  cost  of 
testing  in  this  proposed  rule  is  expected 
to  remain  under  3  million  dollars, 
generated  primarily  by  the  synthesis 
and  manufacture  of  analytical 
standards,  development  of  cleanup, 
extraction,  and  test  methodologies,  and 
analysis  of  sample  series.  In  balancing 
the  cost  of  the  testing  proposed  in  this 
rule  with  potential  risks  which  may 
result  from  exposures  to  2,3,7.9-HUDD8/ 
HDFs.  EPA  finds  that  the  cost  mvoived 
in  generating  data  enabling  a  reasonable 
and  accurate  determination  of  risk  is  not 
excessive.  The  discussion  of  risk 
estimates  above  illustrates  the  necessity 
for  levels  of  quantitation  at  the  Oil/li) 
ppb  level.  Although  the  testing  coats  are 
not  inexpensive,  these  levels  of 
quantitation  are  necessary  for  each 


cof^ener  ol  2«3.7>^lDDs/HDF8  because 
these  levels  of  eqnswe  may  be 
encountered  in  actual  situations  and 
may  present  a  risk  of  concern.  Even  if 
the  levels  of  quantitation  were  less 
sensitive,  the  inu amenta?  decrease  in 
cost  experienced  m  achieving  these 
levels  would  not  significantly  decrease 
the  overall  costs  of  the  proposed  rule. 
(See  Unit  V.) 

EPA  is  considering  setting  different 
levels  of  quantitation  for  each  HDD/ 
HDF  based  on  the  relative  toxicities  of 
the  HDDs/HDFs  expected  to  be  present 
in  the  chemical  (Ref.  3^  The  Agency 
requests  comments  on  the  utility  of  this 
method  for  use  in  the  final  nil& 

These  levels  do  not  however, 
constitute  an  "action  level**  under 
section  6  of  TSCA,  nor  under  any  other 
statute.  Under  TSCA  that  level  is 
dependent  upon  the  Agency  first  making 
a  determination  that  the  reduction  of 
risk  to  health  or  the  environment 
outweighs  the  cost  of  society  of  such 
reduction.  An  action  level  under  section 
6  would  be  determined  by  many  factors, 
including  incremental  risk  reductions  to 
exposed  groups  by  alternative  limits  on 
dioxin  and  dibenzofuran  concentrations 
in  commercial  chemicals,  and  the  cost  of 
reducing  risks  at  each  alternative  leveL 
For  this  purpose  EPA  must  review  data 
on  toxicity,  exposive,  cost,  availability 
of  substitutes,  and  availability  of 
technology.  Using  this  process,  it  is 
likely  that  the  "action  level"  for  each 
chemical  subject  to  a  regulation  under 
section  6  will  be  somewhat  different 

Z  Insufficiency  of  Data  and  Experience 

With  the  exception  of  extensive  data 
on  2,3,7,8-TCDD  and  some  data  on 
several  related  congeners  as  discussed 
in  the  preceding  unit  on  toxicity,  EPA 
has  httle  or  no  data  upon  which  to  base 
a  determination  of  toxicity  or  exposure 
for  the  chemicals  listed  for  testing. 
These  determinations  are  basic  to  a 
finding  of  unreasonable  risk.  Therefore, 
EPA  is  proposing  that  such  data  be 
developed,  and  that  such  testing  be 
required  in  order  to  provide  this  data. 

3.  Necessity  for  Testing 

EPA  has  determined  that  testing  is 
necessary  to  generate  data  on  which  to 
base  toxicity  and  exposure,  because 
such  data  is  fundamental  to  the 
assessment  of  risk,  and  because  the 
analytical  data  generated  by  required 
testing  in  this  proposed  rule  is  currently 
not  available  in  any  accessible  or  usable 
form  for  purposes  of  assessing  these 
potential  risks. 


B.  Fiwings  Under  Section  4(b) 

1.  Ideatification  of  Substances  to  be 
Tested 

EPA  chose  the  cbenicals  for  (estiog 
based  on  two  broad  criteria.  Some 
chemicals  have  actually  been  tested  in 
the  past  and  found  to  contain  2,3,7,8- 
substituted  HDDs/HDFs.  The  others  are 
chemicals  wind)  EPA  has  good  reason 
to  believe  are  contaminated  based  on 
structural  similarities  with  the  chemicals 
actually  tested  and  process  conditions 
considered  to  aid  the  fonnation  of 
dioxins  and  dibenzofurans.  Thus,  these 
listed  chemicals  contain  carbon  and 
utilize  chlorine  and/or  bromine  in  their 
manufacture  and  are  manufactured 
under  circumstances  that  include  high 
temperatm^  or  pressure  and  the 
presence  of  alkaline  conditions. 

Contamination  of  the  listed  chemicals 
is  expected  to  occur  during  manufacture. 
Thus,  the  focus  of  the  testing  is  on 
detecting  contamination  at  the  beginning 
of  the  manufacturing  chain  to  allow  EPA 
to  draw  conclusions  about  the  degree  of 
contamination  during  further  processing 
of  the  chemical. 

a.  Chemicals  to  be  Tested 

The  34  chemicals  to  be  tested  are 
listed  under  unit  n.A  of  this  preamble 
and  S  766.20  of  this  rule.  The  14 
chemicals  in  current  commercial 
production  will  be  immediately  affected 
by  promulagtion  of  this  rule,  llie  ZSk 
chemicals  not  currently  in  commercial 
production  will  be  affected  should 
commercial  production  begin  or  resume. 

b.  Test  Substance 

EPA  is  proposing  that  manufacturers 
test  chemicals  which  are  listed  in  this 
proposed  rule  in  all  grades  normally 
marketed  in  active  commerce.  This 
definition  is  purposely  broad,  in  order  to 
include  as  many  forms  and  grades  as 
are  routinely  found  in  the  marketplace, 
but  eliminates  the  requirement  for 
testing  of  specialty  chemicals  prepared 
only  on  special  oider  or  in  extremely 
small  quantities  on  a'custom  basis,  e.g., 
research  quantities  of  analytical  purity. 

2.  Standards  for  the  Development  of 
Test  Data 

This  term  is  defined  under  section 
3(12)  of  TSCA  and  refers  to  the 
prescription  of  the  information  for  which 
test  data  are  to  be  developed  and  any 
analysis  to  be  performed  on  such  data.  It 
also  includes  the  manner  in  which  the 
data  are  to  be  developed,  the 
specification  of  any  test  protocol  or 
methodology,  and  any  other 
requirements  needed  to  provide 
assurance  of  the  reliability  and 
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adequacy  of  &■  data.  Jheae  •t«adaiids 

should  be  diflerentiated  froa  analjrtical 
standards. 

a.  General  Aimlytteal  Method 
CunMocratioa 

The  analytjcal  procedures  specified  in 
tills  proposed  rule  for  the  qvantitative 
measurement  of  2^7.8-HDDs/HDFs  in 
commercial  products  include:  (1)  the 
quantitative  extraction  or  partitioning  of 
the  analytes  from  the  commercial 
product;  [2)  separation  of  the  2.3.7.S- 
HDDs/HDFs  from  interferences  present 
in  the  extract;  and  (3)  separation  and 
quantitation  of  2^,73^ub8tituted  tetra-, 
hepta-.  penta-  and  hexa-DD/DF 
congeners,  ostng  high-resolution  gas 
chromatographj  and  high-resolution 
mass  spectrometry. 

The  mMt  significant  drfferenoe  in  the 
analysis  of  Z.aj.B-HDDs/HD'Fs  in 
commercial  prodncts  in  comparison  with 
environmental  and  biological  samples 
will  be  the  extraction  and  cteamip 
procedures.  The  physical  and  chemica! 
piupcities of  environnientai  and 
biological  matrices  are  typically 
different  enoagh  from  the  properties  of 
the  analytes  to  allow  relative  ease  of 
separation.  la  contrast,  the  commercial 
prodoc^  IB  most  cases,  may  be 
stractnrally  similar  to  the  analytes, 
coB^ilicating  the  separation  and 
necessitating  the  complete  removal  of 
the  matrix  to  avoid  interferences  in  tl»e 
fmal  determination. 

b.  Detection  Method 

Hie  extreme  toxicity  of  certain  2.i7J^ 
HDO/HDF  onxgeners  at  very  low  levels 
of  exposure  necessitates  analytical 
methods  nrith  veiy  kigh  sensitivity  and 
specificity.  EPA  i»  specifying  the  use  at 
higb-iesolutiao  gas  chromatography 
with  high-resolution  mass  spectrometry 
(H&GC/HRMSj  as  the  chemicai  analysis 
method  of  choice  far  this  proposed  rale. 

HRGC  is  one  of  the  most  effective 
ways  of  separating  the  product  chemical 
from  2,3,734iODa/HDF6  and  other 
similar  imjKnities  or  byproducts  which 
are  present  in  soUitioo  following 
extraction  aod  cleanup  of  the  prodtiot 
chemical.  It  may  be  possible  to  use 
li<)«ud  chromatography  io  separate 
HDDs  and  HDFs  from  (he  product, 
byproducts,  and  other  impurities  in  a 
product  extract.  EPA  requests  comment 
and  further  infonaation  on  the 
application  of  these  and  other 
separatioa  lechnigttps  to  the  analysis  of 
haloeenated  chemical  products  fat 
HDDs  and  UOFs. 

HRGC  optiffli^KS  separa  tion  of  all 
(jompoaents  of  aa  extract  into  a  form 
that  is  mo^  aiaeaahle  to  mass 
spectrooaetric  deteciion.  The  analysts  of 
trace  amoiartsof  Z3,7^HDDs/HDF«. 


even  Mfhea  aeiMrated  by  fAGC  veqvtres 
special  selective  detectora  to  identi^ 
and  measwe  them.  EPA  is  ^»eoifyaif 
high  resokitior  maas  apectrosmtiji' 

(HRMS)  as  liw  method  of  ideotificailMM 
and  aMamHeawBt  of  2^7Ji4afH/HDF» 
in  the  extiact  separated  by  HKGC  a» 
outlined  above 

EPA  oonsidered  two  other  potentially 
nsehd  detectors,  electron,  capture  {EQ 
and  low  resoiutiop  mass  apecbometry 
(LRMS).  but  believes  that  these  aKthods 
are  not  aefficiently  sensitive  or  specific 
to  confirm  unequivocally  the  presence  of 
other  Binsilar  compounds  which  are 
present  in  laj;ger  aauuints  or  the  same 
amounts  as  the  2^,7.8-HDDs/HDFs. 
Triple  quadrupole  mass  spectrometiy 
(MSi/NC)  was  also  considered  but  EPA 
believes  it  has  not  been  demonstrated  to 
be  sufficiently  reproducible  for  most 
applications  in  this  proposed  rule. 

HRMS  provides  more  precise  maas 
determination  than  is  available  using 
LRMS.  Mass  determination  widi 
rdevant  mass  intensity  ratio 
comparisons  provides  confirmation  of 
the  identity  of  chemicals  separated  by 
HRGC. 

Even  though  EC  may  be  as  sensitive, 
or  more  sensitive  than  HRMS.  the 
detection  is  based  on  the  capadty  of  a 
chemical  compound  to  capture 
electrons.  This  electron  capture  capacity 
cannot  satisfactorily  distingmsh 
between  the  veiy  broad  class  of 
haiogenated  nydrocarbon  uuiupuunds 
(which  inchde  2,3.7,»-M30B/liDfF8)  and 
many  other  broad  classes  of  compounds 
whit*  are  detected  by  EC  Non-2,3,7.tl- 
rnX)/HOr  compounds  which  are 
impurities  or  byprodocts  present  in  the 
product  chemical  extract  separated  by 
HRGC  are  very  likely  to  be  detected  by 
EC  EC  does  not  have  sufficient 
selertivity  to  distingTrish  between:  (IJ 
chlorinated /brominated  oompownds  and 
other  haiogenated  ooaiqMMmdr,  or  (Z) 
2.3.7<«-HDOs  and  HOTs  and  other 
haiogenated  aromatic  compounds.  The 
selectivity  to  distinguish  among  these 
haiogenated  compoond  classes  is 
essential  to  resolve  the  confounding  of 
the  analysis  by  the  expected  presence  in 
the  proditct  extract  of  cheoHcais  in  aQ  of 
these  haiogenated  conqMmmi  classes. 
Even  more  iiaportantly.  this  proposed 
rule  requires  ihe  still  (peater  setectivity 
witkai  tfmse  large  haiogenated 
coraiiound  classes,  saately  difiienenoes 
in  levels  irf  chkrinationybrwninalion 
•nthin  24.7.»-HDOa  and  diadnction 
between  2.3,7, 64WD»/imf>%. 

Mafor  advances  in  analytical 
capabilities  for  the  HDFs  during  the  laM 
2  yean  include  the  devefopmeat  and 
extensive  ase  of  chemical  ionizalion  (GI] 
and  the  use  of  CI  in  a  triple-<)uadr«^pale 
mode.  Detection  limits  m  the  range  of 


EPA 


parts  pgteittBBto<< 
obtahaad  asii^Bies 
considen  EHhar  tStkeae  tawe  i 
as  having  potooiial  ior  the  analysis  of 
M30s  and  H3Fs  in  commercial 
products,  but  these  methods  are  no*  yet 
validated  or  staadmJmed  for  ase  at  the 
levels  EPA  la  apetifying  in  this  propoaed 
nde.  For  these  leasona.  EPA  dmee 
HRGC/I«MS  as  6ie  anaayticri  method 
in  this  proposed  rule.  EPA  seeks 
comments  on  ti>e  adequacy  of  die 
analytical  methods  oedined  above,  in 
terms  of  achieving  reliable  data  at  (he 
levels  of  detection  specified  in  this 
proposed  TQie. 

c.  Method  Sensitivity 

A  chief  ooaoem  in  nsing  aqr 
analytical  method  is  the  ability  to 
achieve  the  desired  level  of  detection. 
The  detection  limits  reported  iarvarimm 
HDDs  and  iVF»  in  phenoxyaBmnmc 
herbicides  range  from  S  to  SM  ppb.  A 

detection  fimitofOJOSppb  can  be  

achieved  ior  specific  congintn  of  TCOO 
and  TCDF  sinaming  a  conaervalive 
instrament  sensitivity  (ijnadiupule  hBI 
and  a  1  |tl  liquet  hum  a  2M  fd  &ul 
exiract  of  a  1 9«m  sample.  By 
increasing  initial  senate  stae, 
decreasng  nnal  extract  vorame,  or 
employing  a  more  aensitise  f^ 
(magRcfttc  sector  double  focusing 
instrument.  dHs  detedioR  fimit  mi^  be 
lowered  to  OX)t  ppb  or  IJO  pail  per 
trillion  {ppt).  These  detection  fimits  are 
determined  latgely  by  the  sensitivity  of 
the  instrument,  and  sample  interferences 
may  scq  uentiany  increase  the  detectioa 
limit  attainable  for  a  given  matrix.  EFA 
is  proposing  a  detection  limit  of  9.1  pfro 
for  2,3;73-ffiX>s  and  1.41  pplb  for  £.3.7 A- 
HDFs.  Using  data  reported  at  these 
limits  of  detection,  the  potential  risks 
associated  ?vTth  exposnre  to  2^.7,8- 
HDDs/flDFs  in  commercial  piuducts 
may  be  calculated  tSee  Unit  IV A.Lc  for 
a  detailed  mscttssion  of  risk  assessment 
calculated  for  2,3,7,6-HDDsf}fl)Fs  at  the 
ppb  level  of  exposure).  EPA  seeks 
comments  on  the  appropriateness  and 
feasibility  of  tins  proposed  analytical 
detection  limit. 

d.  Quality  Assnrance/Qnafity  Control 
(QA/QC)  Procedures 

The  fust  QA/QC  procedkae  is  the 
requirement  of  a  Quality  Aaatranre  Plan 
(QAP}.  The  Q  AF  shonid  indade  the 
foUowi^g:  histoiy  and  riispoaitinn  of 
samples,  san^jiing  and  sample  csfleottsn 
procedures,  and  extraction  and 
instrumental  analysis  procedures.  Tke 
QAP  documeitf  8  how  the  labontoiy 
intends  to  demsnslFate  its  capabilily  to 
produce  data  which  meet  data  qnality 
requiremente. 
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An  accurate  trace  or  history  of  the  life 
of  a  sample  to  be  chemically  analyzed 
for  2,3.7,8-HDD8/HDF8  must  be 
assembled  and  should  contain 
information  begiiming  with  a  description 
of  the  system,  scheme,  or  survey  desi^ 
for  sample  collection.  A  written  record, 
called  a  chain-of-custody  form,  shall 
follow  the  sample.  Necessary  contents 
of  the  record  are  written  general 
descriptions  of  what  happens  to  the 
sample,  schedules  and  timetables, 
disposition,  handling,  and  who  has 
custody.  Following  fmal  chemical 
analysis,  the  last  entry  in  this  record 
should  be  the  disposition  of  the  sample. 
Any  further  use  (particularly  for  another 
activity),  movement,  or  examination  of 
the  sample  should  be  added  to  the 
history. 

Details  of  the  sampling  or  sample 
collection  procedure  are  the  second 
section  of  the  QAP.  Since  the  history 
describes  handling,  disposition, 
schedules,  and  general  descriptions  of 
what  happens  in  sampling,  the 
requirement  here  is  a  detailed 
description  of  sampling  and  sample 
collection.  Reasons  for  using  a  specific 
or  general  sample  selection  process  and 
reasons  for  not  using  others  must  be 
included  here.  Estimates  of  how  well  the 
selected  samples  represent  the  material 
to  be  characterized  are  an  essential  part 
of  QA.  The  greater  the  variability  of 
composition  of  a  material  the  more 
frequenUy  sampling  is  required  for 
estimation  and  quantification  purposes. 
In  determining  or  estimating  errors 
generated  in  sample  collection,  control 
samples  or  blanks,  and  2,3,7,8-HDDs/ 
HDFs  (native  compounds  or,  preferably, 
isotopically  labelled  compounds) . 
reinforced  controls  or  analytical 
standards,  must  be  sent  to  the  collection 
site(s)  and  returned  with  the  samples  for 
identical  handling  and  treatment. 
Duplicate  samples,  which  are  collected, 
documented,  and  handled  the  same  as 
other  samples,  are  necessary  for 
recovery,  precision,  and  accuracy 
determinations. 

The  third  section  of  the  QAP  is  a 
description  of  the  extraction  and 
chemical  analysis  or  screening  test 
procedures.  To  determine  both 
extraction,  efficiency  and  measurement 
efficiency,  it  is  necessary  to  use 
analytical  standards  of  isotopically 
labelled  2,3,7,8-HDD/HDF  mixtures  or 
individual  isotopically  labelled  2,3,7,8- 
HDD/HDF  compounds  in  control 
samples.  Once  capabilities  have  been 
established,  the  operator  must 
determine  precision  and  accuracy  and 
use  those  determinations  to  designate 
acceptable  bounds  for  analytical 
performance.  The  operator  must  keep 


control  chart  records  to  assure  that  the 
instnmient  readings  of  analytical 
standards  fall  within  the  range  of 
acceptable  performance.  The  operator 
must  establish  and  describe  the 
quantitative  range  of  an  instrument  and 
analytical  procedure.  Specific 
requirements  are  as  follows: 

For  chemical  analysis,  procedures 
must  be  demonstrated  to  be  capable  of 
reproducibly  and  repeatedly  to 
quantitate  2,3,7,8-HDDs  at  0.1  ppb 
resolvable  peak,  and  2,3,7,8-HDFs  at  1.0 
ppb  per  resolvable  peak.  Quality  control 
check  sample  analysis  begins  the 
determination  of  system  capabilities. 
Sets  of  samples  shall  be  constructed 
such  that  no  less  than  one  sample  set 
shall  be  analyzed  in  a  single  workday 
shift.  A  single  set  shall  contain  at  the 
minimum:  Calibration  standards, 
method  blanks,  product  samples,  and 
another  set  of  calibration  standards,  in 
that  order.  The  calibration  standard 
should  contain  each  2,3,7,B-sub8tituted 
congener  at  concentrations  capable  of 
reinforcing  a  product  sample  to  a 
product  concentration  of  0.1  ppb  for 
2,3,7,8-HDDs  and  1.0  ppb  for  2,3,7,8- 
HDFs.  A  method  blank  is  a  sample 
which  has  no  product  but  is  generated 
by  treating  an  empty  sample  container 
with  all  of  the  same  steps  used  in  the 
cleanup,  extraction,  and  chemical 
analysis  of  a  product  sample.  A  set  not 
meeting  the  performance  criteria  below 
or  not  having  a  method  blank  with 
nondetected  levels  of  native  HDDs/ 
HDFs  shall  require  corrective  action 
checking,  and  the  set  must  be  rerun  with 
reports  and  explanations  for  the  results 
from  both  sets. 

For  2,3,7.&-HDD8,  to  demonstrate  the 
requirement  of  a  limit  of  quantitation  of 
0.1  ppb  at  least  two  analyses  of  the 
same  isotopically  labelled  2,3,7.8-HDD 
internal  calibration  standard  spiked  to  a 
concentration  of  0.1  ppb  in  a  product 
must  be  quantifiable  to  within  ±10 
percent  of  each  other.  The  limit  of 
quantitation  shall  be  determined  by 
recovery  of  the  internal  calibration 
congeners  which  have  been  spiked  into 
the  product  sample  following  sampling 
but  before  sample  cleanup  and 
extraction.  The  recovery  of  the  internal 
calibration  standard  which  has  run 
through  the  entire  chemical  analysis 
must  be  within  70-130  percent  of  the 
amount  spiked,  or  documented 
corrective  actions  must  be  taken  and  the 
sample  set  must  be  rerun. 

For  2,3,7,8-HDFs,  to  demonstrate  the 
requirement  of  a  limit  of  quantitation  of 
1.0  ppb,  at  least  two  analyses  of  the 
same  isotopically  labelled  2,3,7,8-HDF 
internal  standard  spiked  to  a  final 
concentration  of  1.0  ppb  in  a  product 


must  be  quantifiable  to  within  ±,10 
percent  of  each  other.  The  limit  of 
quantitation  shall  be  determined  by 
recovery  of  the  internal  calibration 
standard  congeners  which  have  been 
spiked  into  the  product  following 
sampling  but  before  sample  cleanup  and 
extraction.  The  recovery  of  the  internal 
calibration  standard  which  run  through 
the  entire  chemical  analysis  must  be 
within  ±70-130  percent  of  the  amount 
spiked  or  documented  corrective  actions 
must  be  taken  and  the  sample  set  must 
be  rerun. 

Qualitative  requirements  include  (1) 
response  factors  for  2,3,7,8-HDDs  and 
HDFs  to  be  measured  and  (2)  instrument 
hardware  and  operating  conditions 
(including  type  and  source  of  column, 
carrier  gas,  flow  rate  operating 
temperature  range,  and  ion  source 
temperature).  For  both  qualitative  and 
quantitative  measurements,  the 
instrument  operator  should  be  blind  to 
the  nature  or  source  of  samples, 
particularly  to  duplicates,  blanks,  and 
brominated  or  chlorinated 
dibenzodioxin/diberzofuran  enriched 
samples. 

The  limit  of  detection  (LOD)  and  the 
limit  of  quantification,  (LOQ)  shall  be 
described  for  each  material.  Tentative 
LOD  and  LOQ  definitions  are  greater 
than  or  equal  to  3  times  background 
noise  (LOD);  and  greater  than  or  equal 
to  10  times  background  noise  (LOQ). 
Details  of  quantitative  calibration 
procedures  for  the  known  and/or 
expected  range  of  the  2,3,7,8-HDD/HDF 
levels  in  actual  samples  complete  this 
section  of  the  QAP. 

Finally,  the  last  section  of  the  QAP 
must  include  the  results  of  laboratory 
participation  in  round  robin  analytical 
programs,  the  results  of  performance 
audits,  systems  audits,  analytical  result 
of  performance  audit  samples,  persons 
responsible  for  all  aspects  of  sampling, 
chemical  analysis,  data  analysis, 
corrective  actions,  and  quality 
assurance/quality  control.  This  section 
of  the  QAP  must  also  include  a 
description  of  how  problems  are 
handled  and  docimiented  and  how 
corrections  in  Working  level  notebooks 
are  indicated  and  explained. 

e.  Analytical  standards 

In  using  HRGC/HRMS  to  perform  the 
analysis,  several  possible  methods  of 
quantitation  were  examined,  based  on 
analytical  standards  of  2,3 J,8-HDD/ 
HDF  compounds  in  concentrations 
similar  to  the  concenti-ation  range  of 
interest  (0.1  ppb  for  2,3,7,8-HDDs  and  1.0 
ppb  for  2,3,7,8-HDF8)  found  in  chemical 
products  to  be  tested.  Analytical 
standards  must  be  reasonable 
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surrogates  for  ZA7Ji-HD09  aad  HDh 
with  respect  to  response,  retentiaa  time, 
and  res(^abiltt]r  from  other  OMteriais  in 
the  extract,  and  the  surrogatB  standards 
nwat  not  interfere  with  the  response, 
retentioo  time,  and  resohrahility  of  the 
2.3.7.8-HDOs  and  HDFs. 

Quantitation  auist  be  based  aa 
internal  staodards.  The  aee  of  intemai 
standards  can  provide  continuous 
monitoring  of  extraction  efficiencjr  and 
atethod  precision  in  the  analysis  of 
actual  product  samples,  and  tints  the 
intemai  standards  may  provide 
infonnation  on  matrix  effects.  Ilie  best 
SUITOR tes  to  use  a»  internal  standards 
ai«  Z3.7,fr4iDDs  and  HDFs  with 
selected  positions  having  been 
substituted  with  the  same  atoms  but 
having  a  di^rent  isotope  (and  atoaiic 
mass)  from  native  compounds.  Hie 
isotopes  may  be  deuteriam  for  native 
hydrogen,  carbon-13  or  cari>on-14  for 
native  carbon,  and  chlorine-37  for  native 
chlorine.  The  intemai  standards  labeled 
with  these  isotopes  have  total  masses 
and  fragmentation  masses  which  are 
significantly  different  from  the  total 
masses  ax>d  fragmentation  masses  of  the 
native  compounds,  such  that  there  is  no 
interference  with  identity  and 
quantitation  of  the  native  2J.7.»-«DDs 
and  HDFs  using  mass  spectrometry. 

External  analytical  standards  hav« 
restricted  capability  to  chedc  extraction 
efficiency  at  the  limit  of  quantitation.  In 
addition,  external  standards  may  not 
provide  adequate  information  on  the 
troe  limit  of  quantitation  which  is 
affected  by  the  actual  product  matrix. 
Since  an  external  standard  is  not  in  a 
'product  sample  extract,  there  is  no 
potential  interference  with  2.3.74-HDD8 
and  HDFs  in  an  actual  product  sample, 
and  the  external  standards  may  be 
native  compounds. 

A  chemical  product  may  be  analyzed 
{I)  »<rfely  by  the  use  of  intemai 
analytical  standards,  or  (2)  at  least  one 
sample  must  be  analyzed  by  using  an 
intemai  standard  (to  evaluate  exfraction 
and  matrix  interferences),  and  the  other 
samples  may  be  analyzed  using  external 
standards  only  when  response  of  the 
external  standards  is  converted  to  the 
response  observed  for  intemai 
standards  as  proven  in  a  valid 
comparison  study. 

Since  the  HDD  and  HDF  compounds 
of  greatest  concern  are  those  substituted 
«t  the  2,3,7,8  positions,  EPA  is  specifying 
that  these  compounds  be  used  as 
reference  standards.  Isotopically 
labelled  standards  shall  be  used  as 
intemai  standards.  Native  standards 
may  be  used  as  intemai  standards  (or 
the  special  case  using  duplicate  pairs  of 
samples,  as  described  earlier. 
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EPA  realises  that  industry  may  have 
to  develop  analytical  standards  for 
PHDD/PHDF  analysis  in  order  to 
adileve  the  analytical  accuracy  and 
precision  specified  in  this  proposed  rule. 
EPA  has  identified  &e  following  specific 
congeners  as  available  for  use  as 
reference  analytical  standards: 
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i.  Period  for  Submission  of  Test  Data 

EPA  is  proposing  that  manufacturers 
s^ject  to  the  testing  requirements  of 
this  rule  submit  protocols  developed  for 
the  analytical  methodology  within  6 
months  after  promulgation  of  a  final 
rule,  and  that  test  results  for  the 
chemicals  listed  under  unit  IIA.  of  this 
preaoiMe  and  S  766.20  of  this  rule  be 
submitted  no  later  than  1  year  after  EPA 
review  of  protocols  for  analytical 
methodology,  ^}otification  of  EPA 
review  of  protocols  and  any  comments 
will  be  accomplished  by  a  letter  to  the 
manufacturer. 


idatestHlha 
i«ftar1fat 
t  or  fesoBiptiaB  af 
production  for  submisaion  of  leal 
protocols,  and  wMrin  1  year  after  En\ 
review  of  imitaoois  for  the  sabmiwioa 
of  data  dewaloped. 
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EPA  regno  sti  coamient  on  stj^inc  te 
testing  period  ao  that  Bffithods  and 
results  fron  iealing  of  chkiriaated 
oompoonds  are  Roeived  biefore  the 
methoda  development  ea  ' 
broounated  oorapoands  c 
very  little  testiog  of  faraannaied 
compounds  has  been  done,  a  i 
requirement  would  allow  time  la  saaik 
with  the  method  on  ddorinated 
compounds  before  modifying  it  for 
broounated  compoonds.  Staging  (ho 
testing  would  also  free  up  additionnl 
laboratory  capacity. 

4.  Persons  Required  to  Test 

EPA  has  Craad  (hat  then  is 
insufficient  data  and  experience  upon 
which  to  reasonably  deteimine  or 
predict  the  ^eots  of  the  manofactwcSi 
processing,  distribution  in  comaseroe. 
use  and  disposal  of  the  chemicals 
subject  to  the  testing  reqaireincnts  af 
this  rule  (see  unit  I  and  unit  VII 3). 
Therefore,  m  accordance  with  aectioa 
4(bK3KB)  of  TSCA.  manufacturers  and 
processors  are  responsible  for  testing. 
EPA  expects,  however,  that  only 
manufacbirers  will  be  sobiect  to  the 
provisions  of  this  proposed  rule,  since 
only  manufacturers  should  be  expected 
to  test  for  cootanaoatioo  in  their 
products. 

Persons  who  manufacture  or  who 
intend  to  manvfacture  the  chnnical 
substances  listed  tinder  unit  ILA  of  the 
preamble  and  i  76&20  of  this  rule  at  any 
time  from  the  effective  date  of  the  final 
test  rule  to  the  end  of  the  reJmbmseasent 
period  shall  be  subject  to  the  testing 
Fequirements  contained  in  this  proposed 
rale.  The  end  of  the  reiraburseraent 
period  srill  be  5  years  after  the  last  final 
report  on  testing  required  in  the  final 
rule  has  been  submitted. 

Once  (his  test  rde  is  in  effect  (44  days 
after  poblicBtion  in  the  Fedacal 
Re^si),  each  cturent  manufacturer 
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will  have  30  days  to  submit  either  a 
letter  of  intent  to  perform  the  testing 
required  or  an  application  for 
exemption.  Each  manufacturer  v^ho 
submits  a  letter  of  intent  to  perform  the 
specified  testing  will  be  obligated,  first, 
to  submit  within  6  months  of  the 
effective  date  of  the  test  rule  a  proposed 
study  plan  for  that  test  and,  ultimately, 
to  perform  testing. 

Section  4(b)(3)(A)  of  TSCA  provides 
that  EPA  may  permit  two  or  more 
manufacturers  who  are  sub)ect  to  the 
rule  to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  ^A  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemptions  in  40  CFR 
Part  790.  In  the  case  of  the  chemical 
substances  listed  in  proposed 
9  7e6.20(a),  EPA  does  not  expect  to  grant 
exemptions  under  section  4(c)  unless 
persons  who  manufacturer  or  intend  to 
manufacture  the  chemical  substances 
listed  under  i  7e6.20(a]  provide 
information  on  starting  materials, 
process  conditions^  and  reaction 
conditions  whidi  demonstrate  that  their 
substance  or  mixture  is  substantiaUy 
similar  to  those  of  another  manufacturer 
subject  to  this  proposed  rule.  Because  of 
the  wide  variation  in  chemical  process 
streams  involving  different  reaction 
conditions  of  temperature,  pressure, 
reaction  time,  types  of  reaction  vessels, 
and  transport  equipment,  ^A  is 
prt^Kjsing  that  each  manufacturer 
individually  test  the  chemical 
substances  which  they  produce  and 
develop  data  which  will  be  "process- 
specific"  for  their  individual  product. 
EPA  expects  that  these  data  will  be 
unique  for  each  chemical  substance  and 
each  manufacttver  and  will  ensure  that 
the  particular  process  conditions  which 
influence  the  production  of  these 
chemicals  are  taken  into  account. 

Chemical  analysis  methodologies  and 
protocols  may  be  developed  by 
consortia,  multilaboratory  studies,  or 
round  robin  studies.  These  cooperative 
situations  not  only  may  reduce  the 
overall  costs,  but  may  so  allow  for 
evaluation  of  the  effectiveness  of 
several  closely  related  protocols  or 
operating  procedures  for  the  same  kinds 
of  products.  Even  though  methodologies 
are  cooperatively  developed,  however, 
all  participants  in  the  cooperative  are 
still  required  individually  to  analyze 
their  own  products  and  report  their  own 
results. 

It  is  expected  that  in  all  cases  subject 
to  this  rule,  testing  will  be  performed  by 
the  manufacturers  and  that  part  of  the 


cost  of  testing  will  be  passed  on  to  the 
processors  through  the  pricing 
mechanism,  thereby  enabling  them  to 
share  in  the  costs  of  testing.  However, 
processors  will  be  called  upon  to 
sponsor  testing  if  manufacturers  fail  to 
do  so,  or  processors  may  be  required  to 
provide  reimbursement  directiy  to  those 
sponsoring  this  testing.  If  no 
manufacturer  submits  a  letter  of  intent 
to  perform  testing  within  the  30-day 
period,  EPA  will  publish  a  notice  in  the 
Federal  Regbter  to  notify  all  processors 
of  the  subject  chemical.  The  notice  will 
state  that  EPA  has  not  received  letters 
of  intent  to  perform  testing  and  that 
current  processors  will  have  30  days  to 
submit  either  a  letter  of  intent  to 
perform  the  test  or  an  exemption 
application  for  such  testing.  Each 
processor  who  submits  a  letter  of  intent 
to  perform  testing  will  be  obligated  to 
submit  within  6  months  of  the 
publication  of  the  Federal  Register 
notice  a  proposed  study  plan  and, 
ultimately,  to  perform  testing. 

If  no  manufacturer  or  processor 
submits  a  letter  of  intent  to  perform 
testing.  EPA  will  notify  all 
manufacturers  and  processors,  either  by 
notice  in  the  Federal  Register  or  by 
letter,  that  all  exemption  applications 
will  be  denied  and  that  within  30  days 
all  manufacturers  and  processors  will  be 
in  violation  of  the  rule  until  a  proposed 
study  plan  is  submitted  for  required 
testing. 

Manufacturers  and  processors  who 
are  subject  to  this  test  rule  must  comply 
with  the  test  rule  development  and 
exemption  procedures  in  40  CFR  Part 
790. 

5.  Bioanalytical  Screening  Methods 

EPA  recognizes  that  the  analyses 
required  to  detect  2,3,7.8-HDDs/HDFs  at 
the  extremely  low  levels  specified  in 
this  proposed  rule  are  time  consuming, 
laborious,  and  more  costly  than  normal 
chemical  analyses.  In  addition,  the 
Agency  recognizes  that  the  number  of 
laboratories  adequately  equipped  and 
staffed  with  personnel  qualified  to 
perform  these  analyses  is  limited. 
Recognizing  these  limiting  factors,  EPA 
considered  the  possibility  of  giving 
manufacturers  the  option  of  conducting 
a  less  costly  general  screen  to  determine 
whether  the  full-scale  analysis  proposed 
would  be  necessary.  If  the  manufacturer 
performed  a  general  screen  which 
showed  no  2,3,7,8-HDD8/HDFs  to  be 
present  at  0.1  ppb,  full-scale  analysis 
would  not  be  required.  Conversely,  if  the 
general  screen  yielded  a  positive  result, 
testing  to  confirm  and  quantitate  the 
2,3,7,8-HDD/HDF  level  would  be 
required.  EPA  first  considered  the  use  of 
a  chemical  screen,  but  found  none 


i 


suitable  primarily  because  of  the 
extremely  high  rate  of  false  positives 
that  result  from  product  matrix 
interference. 

EPA  Is  continuing  to  investigate  the 
possibility  of  using  bioanalytical 
techniques  as  potential  general 
screening  methods  in  the  interest  of 
reducing  time  and  resources  for  the      *  - 
testing.  Bioanalytical  techniques  ' 

currently  being  examined  by  EPA 
include  radioimmunoassay  (Refs.  1  and 
19),  an  aryl  hydrocarbon  hydroxylase 
(AHH)  induction  assay  (Ref.  22).  a 
cytosol  receptor  assay  (Ref.  5),  an  early 
life  stage  (E.L.S.]  bioassay  (Ref.  15),  and 
an  in  vitro  keratinization  assay  (Refs.  12 
and  IB).  Each  of  these  techniques  has 
afforded  an  alternative  technique  for 
screening  for  the  presence  of  2,3,7,8-    ,. 
HDDs/HDFs  based  on  biological/        .^  * 
biochemical  properties.  ■    t 

The  primary  advantages  of  the  =« 

radioimmunoassay,  the  AHH  and  the;  V 
cytosol  receptor  assay  are  relatively  low 
cost  and  rapidity.  The  disadvantages  of 
these  techniques  in  general  is  that  they 
do  not  necessarily  respond  to  specific 
isomers  of  HDDs  and  HDFs;  they 
respond  to  other  compounds  such  as   ' 
halogenated  biphenyls,  azobenzenes, 
and  nonhalogenated  polynuclear 
aromatic  hydrocarbons,  and  each 
technique  is  less  sensitive  than 
available  mechanical  analytical 
methods. 

The  in  vitro  keratinization  or  E.LS. 
bioassays  more  recently  have  provided 
additional  options  and  possibly  more 
specificity  for  determining  the  presence 
of  2,3,7.8-HDDs/HDFs  (Ref.  16).  Both 
techniques  have  been  demonstrated  to 
give  roughly  comparable  results  with 
HRGC/MS  analysis  of  total  PCDDs  and 
PCDFs  in  a  PCB  fire  soot  (Ref.  12,  and 
fly  ash  from  a  municipal  incinerator 
(Ref.  15). 

It  is  important  to  note  that  each  of  the 
bioassay  techniques  is  most  sensitive  to 
the  presence  of  2,3.7,8-TCDD  as  opposed 
to  other  HDDs/HDFs.  It  is  speculated 
that  the  relative  response  to  other  HDDs 
and  HDFs  might  be  dependent  on 
halogen  substitution  in  the  2,3,7,8 
positions  and  ultimately  to  the  toxic 
potential  of  the  compound.  It  is  also 
important  to  note  that  the  range  of 
compounds  evaluated  with  each  of  these 
bioassay  techniques  is  somewhat 
limited.  EPA  believes  that  evaluation  of 
commercial  products  for  the  presence  of 
HDDs  and  HDFs  with  any  of  these 
bioassay  techniques  could  be  a  valuable 
screening  tool,  particularly  in  terms  of 
time  and  resources  necessary  for  the 
chemical  preparation  and  instrumental 
analyses  of  these  chemicals.  EPA  is  not 
convinced,  however,  that  these 
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bioanalytical  techniques  are  sensitive 
enough  to  achieve  the  level  and 
specificity  of  detection  necessary  to 
quantitate  2.3,7.8-HDD8/HDF8  at  very 
low  levels.  Upon  further  development  of 
the  techniques  and  resolution  of  these 
concerns,  EPA  may  adopt  a 
bioanalytical  screening  technique  in  the 
final  rule.  Therefore,  EPA  seeks 
comments  on  the  applicability  and 
sensitivity  of  these  bioanalytical 
techniques  as  potential  screening  tools 
for  the  detection  of  2.3,7.8-HDDs/HDFs 
in  commercial  products. 

V.  Economic  Analysis  and  Costs  of 
Testing 

A.  Costs  of  Testing  Under  Section 
4(a)(1)(A) 

Three  primary  elements  comprise  the 
cost  of  this  proposed  rule  under  section 
4:  (1)  Methods  development;  (2) 
synthesis  of  analytical  standards;  and 
(3)  sample  analysis  (Ref.  27).  At  each 
point  in  the  analysis  a  wide  range  of 
costs  can  be  used  depending  on  the 
option  chosen.  In  each  case,  unless 
noted,  a  highest  cost  scenario  has  been 
assumed  to  demonstrate  the  greatest 
possible  burden  which  may  be  incurred 
by  the  firms  subject  to  testing. 

J.  Methods  Development  ; 

Testing  for  the  specified  PHDD  and 
PHDF  congeners  in  commercial 
chemical  products  will  require  that 
methodologies  for  preparing  and  testing 
samples  be  developed  by  the 
manufacturers  for  each  subject 
chemical.  Manufacturers  are  free  to  use 
the  most  cost  effective  method  of  clean 
up  and  analysis  that  they  can  identify  to 
meet  the  test  requirements,  including  the 
QA/QC  requirements.  For  methods 
development,  EPA  has  assumed  that  all 
testing  firms  will  coordinate  to  share  the 
costs  of  methods  development, 
estimated  to  be  $250,000.  An  additional 
cost  of  $25,000  per  chemical  has  been 
added  to  account  for  any  adaptation  of 
the  general  method  required  for  a 
specific  chemical  matrix. 

2.  Synthesis  of  Analytical  Standards 

To  conduct  the  sample  analyses,  a 
number  of  analytical  standards  that  are 
not  currently  commercially  available 
will  have  to  be  synthesized  if  they  are 
not  commercially  available  when  the 
rule  is  promulgated.  While  the 
acquisition  costs  for  standards  that  are 
commercially  available  are  included  in 
the  cost  of  each  sample  analysis,  the 
costs  for  synthesizing  and  producing  the 
standards  that  are  not  available  will  be 
a  unique  cost  of  this  rule.  EPA  has  been 
able  to  identify  18  standards  that  are  not 
now  available  or  in  process  of  becoming 


available.  Estimated  cost  for 
synthesizing  and  manufacttiring  an 
adequate  amoimt  of  native  standards 
ranges  from  $3,000  to  $5,000  depending 
on  the  isomeric  positions  of  each. 
Estimated  cost  for  synthesizing  and 
manufacturing  an  adequate  amount  of 
each  isotope-labeled  standard  is  $5,000 
to  $10,000.  In  both  cases,  the  higher  unit 
cost  was  used,  and  10  percent  of  the 
total  cost  was  increased  by  a  factor  of  4 
to  account  for  additional  difTiculties 
encountered  in  synthesizing  and 
manufacturing  10  percent  of  the 
standards.  The  total  cost  for 
manufacturing  18  standards  (10  native 
and  8  isotope-labeled]  is  estimated  to  be 
$182,000. 

3.  Sample  Analysis 

EPA  has  assumed  that  each  sample 
will  be  analyzed  by  the  more  expensive 
HR  GC/MS,  which  is  estimated  to  cost 
from  $2,000  to  $5,000  per  sample.  The 
maximum  seven  samples  required  for 
each  chemical  to  be  tested  will  therefore 
cost  from  $14,000  to  $35,000.  For 
purposes  of  this  rule.  EPA  is  using  the 
upper  bound  cost  of  $35,000.  EPA 
expects  that  26  manufacturers  will 
analyze  54  sample  sets,  for  a  total  cost 
of  $1,890,000.  EPA  believes  that  the  cost 
differential  for  testing  chemicals  at 
levels  orders  of  magnitude  higher  is 
minimal,  and  is  soliciting  additional 
data  on  such  incremental  cost 
differences. 

Of  the  thirty-four  commercial 
chemicals  subject  to  this  proposed  test 
rule,  only  14  chemicals  are  currently 
commercially  manufactured  or  imported. 
Twenty-six  firms  have  been  identified 
as  manufacturers  and/or  importers  of 
the  14  chemicals.  The  total  industry  cost 
to  carry  out  the  proposed  testing  for  the 
14  chemicals  currently  commercially 
manufactured,  using  upper  bound 
estimates,  is  $2.67  million.  The  cost  for  a 
manufacturer  to  resume  production  or 
import  of  a  listed  chemical  which  is  not 
now  in  current  commercial  production  is 
$60,000.  This  cost  consists  of  $25,000  to 
adapt  the  method  to  the  specific 
chemical  and  $35,000  for  analysis  of  the 
seven  required  samples. 

B.  Economic  Analysis  Under  Section 
4(a)(1)(A) 

1.  Allocation  of  Costs 

The  distribution  of  economic  impact 
among  the  testing  firms  and  among  the 
chemicals  subject  to  testing  is 
dependent  on  the  allocation  of  jointly 
shared  costs  across  the  firms  and 
chemicals.  The  impact  analysis  assumes 
that  each  firm  will  pay  for  the  testing  of 
its  own  chemicals,  but  the  costs  of 
standards  synthesis  and  methods 


development  will  be  allocated  among 
firms  based  on  the  prodnction  volume  of 
each  firm's  chemicals  to  be  tested. 
Therefore,  firms  manufacturing  larger 
quantities  of  chemicals  %viU  assume  a 
greater  proportion  of  the  costs. 
Annualized  costs  to  firms  will  range 
from  $9,000  to  $228,000.  with  22  of  26 
firms  experiencing  costs  of  less  than 
$30,000. 

2.  Impact  of  Test  Costs  on  Firm  Revenue 

Allocating  total  testing  costs  among 
the  firms  identified  as  current 
manufacturers  and/or  importers 
indicates  that  the  specific  costs  of  the 
rule  per  firm  are  small  relative  to  the 
total  sales  of  each  firm.  For  17  of  the  26 
firms  subject  to  testing,  annualized  test 
costs  are  less  than  0.1  percent  of  annual 
firm  sales.  For  8  of  the  remaining  firms, 
armualized  test  costs  are  projected  at 
less  than  1  percent  of  annual  sale*.  For 
one  firm  there  is  a  potential  for 
annualized  test  costs  to  run  as  high  as 
1.3  percent  of  annual  sales. 

3.  Costs  as  a  Percentage  of  Revenues 
From  Chemical 

For  10  of  the  26  firms,  the  cost  of  the 
test  rule  is  less  than  1  percent  of  the 
revenue  from  the  chemicals  to  be  tested. 
For  5  firms,  the  cost  is  greater  than  1 
percent  of  annual  revenue  from  the 
chemicals,  but  less  than  SO  percent  The 
test  rule  is  expected  to  have  little  or  no 
impact  on  the  10  firms;  the  impact  on  the 
5  firms  is  expected  to  be  minimaL  The 
test  costs  imposed  on  seven  chemicals 
currently  manufactured  (or  imported)  by 
11  firms  may  be  great  enough  to  alter  the 
market  status  of  each  chemical.  In  some 
cases,  the  continued  marketability  of  a 
chemical  may  be  threatened,  while  in 
other  cases  there  may  be  changes  in  the 
firms  manufacturing  or  importing  a 
chemical  (generally  small  volume 
producers  discontinuing  production  in 
favor  of  larger  volume  producers).  The 
annualized  test  cost  allocated  to  each  of 
11  firms  is  greater  than  100  percent  of 
the  anticipated  annual  revenue  derived 
from  the  sale  of  the  chemicals.  Each  of 
these  11  firms  manufactures  or  imports 
the  chemicals  in  small  volumes,  and  is 
not  likely  to  continue  to  produce  or 
import  the  chemical.  However,  any  lost 
revenue  from  small  volumes  of 
production  will  not  seriously  impact  the 
firms. 

4.  Impact  of  Test  Costs  on  Chemicals 

Seven  chemicals  have  annualized  test 
costs  lower  than  1  percent  of  expected 
revenue,  resulting  in  little  impact.  Seven 
chemicals  have  annualized  test  costs 
higher  than  1  percent  of  expected 
revenue.  Of  these  seven  chemicals,  three 
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should  experience  miniiiM]  impact,  two 
because  there  are  no  chemical 
substitutes  which  are  economically  and 
functionally  competitive,  and  the  other 
because  there  is  the  possibility  of 
discontinuing  production  of  multiple 
grades  of  the  chemical,  thus  reducing  the 
impact  of  the  rule.  The  remaining  four 
chemicals  may  be  more  severely 
a^ected.  Three  are  highly  specialized, 
produced  in  small  volumes,  and  have 
functional  substitutes.  This  would 
indicate  that  test  costs  would  cause 
these  3  chemicals  to  be  removed  from 
the  market  However,  all  three  are 
marketed  currently  at  prices  higher  than 
their  substitutes,  indicating  there  may  be 
some  functional  advantage  leading  to 
continued  use  at  a  higher  price.  If  this  is . 
the  case,  these  3  chemicals  may  or  may 
not  be  replaced  by  substitutes.  The 
remaining  chemical  is  imported  in  very 
small  quantities  by  seven  firms.  Its 
annualized  test  costs  are  nearly  500 
percent  of  annual  revenue.  In  addition, 
functional  substitutes  are  available, 
leading  EPA  to  believe  that  none  of  the 
seven  firms  will  continue  to  import  this 
chemical,  and  the  chemical  will  be 
displaced  from  the  market. 

EPA  is  requesting  submission  of 
additional  information  during  the 
comment  period  to  enable  it  to  make  a 
more  specific  assessment  of  the  need  for 
testing  in  the  case  of  these  four 
chemicals.  Information  requested  is: 
specific  uses  for  these  chemcials,  the 
names  and  properties  of  substitutes  for 
these  chemicals,  process  information 
and  reaction  conditions  under  which 
these  chemicals  are  produced.  Hie 
chemicals  are:  tetrabromobisphenoI-A 
diacrylate;  tetrabromobisphenol-A  bis- 
ethoxylate;  tetrabromobisphenoI-A  bis- 
2,3-dibromopropyl  ether  2,3.5,6.- 
tetrachloro-2,5-cyclohexadiene-l,4- 
dione. 

The  four  chemicals  which  are 
threatened  represent  a  minor  portion  of 
total  sales  for  their  manufactures/ 
importers.  For  all  but  one  firm,  the  lost 
sales  would  be  less  than  0.1  percent  of 
the  firm's  total  annual  sales,  and  for  the 
remaining  firm,  lost  sales  would  equal 
0.2  percent  of  total  sales.  For  most  of  the 
firms  manufacturing  the  four  chemicals, 
the  costs  of  conducting  the  tests  would 
be  greater  than  the  lost  revenue  from 
discontinuing  their  sale. 

5.  Economic  Consequences  of  This  Rule 

Based  on  currently  available 
information,  EPA  has  determined  that 
this  rule  will  have  negligible  economic 
consequences  for  any  of  the  chemicals. 
For  most  of  the  chemicals  to  be  tested, 
costs  are  extremely  low  compared  to 
company  revenues  and  revenues  from 
the  chemicals.  While  for  other  chemicals 


there  may  be  effects  on  the 
marketability  of  the  chemical  or  the 
ability  of  a  particular  firm  to  market  the 
chemical  at  present,  all  these  chemicals 
appear  to  be  replaceable  by  functional 
substitutes,  which  manufacturers  or 
importers  could  use  if  the  cost  of  testing 
for  dioxin  and  furan  contamination  is 
deemed  too  high.  However,  it  is  possible 
that  these  chemicals  may  be 
irreplaceable  for  certain  specialized 
uses,  (EPA  is  not  currentiy  aware  of 
such  uses)  and  that  testing  may  not  be 
warranted  at  this  time  if  it  ia  not 
expected  to  reveal  significant  risks. 
Accordingly,  EPA  could  adopt  a 
different  strategy  in  the  final  rule  for 
some  chemicals,  depending  on  the 
economic  impact  of  requiring  testing  for 
the  specific  chemicals,  the  importance  of 
various  uses,  the  number  of  persons 
exposed,  the  levels  of  the  individual 
chemicals  to  which  persons  may  be 
exposed,  and  the  potential  for  increased 
use  of  the  chemicals.  If  EPA  determines 
that  testing  for  certain  chemicals  is  not 
warranted  at  the  time  the  final  rule  is 
promulgated,  EPA  may  require  reporting 
under  the  final  version  of  the  section  8 
rule  proposed  in  this  notice  to  more 
accurately  determine  the  need  for 
testing  these  chemicals.  EPA  will  require 
testing  of  all  chemicals  for  which 
additional  data  is  not  submitted  during 
the  comment  period  for  this  riile. 

VI.  Availability  of  Facilities 

Section  4(b)(1)(C)  of  TSCA  requires 
that  in  the  development  of  a  test  rule  the 
Administrator  consider  "the  reasonably 
foreseeable  availability  of  the  facilities 
and  personnel  needed  to  perform  the 
testing  required  under  the  rule." 
Pursuant  to  this  requirement,  EPA 
conducted  a  survey  of  commercial 
analytic  testing  laboratories  to 
determine  the  availability  of  facilities, 
equipment,  and  personnel  necessary  to 
perform  the  tests  ouUined  in  this 
proposed  rule  (Ref.  27). 

A  list  of  57  laboratories  was  compiled, 
consisting  of  17  laboratories  with 
current  contracts  under  the  EPS's 
Superfund  Contract  Laboratory  Program, 
and  40  laboratories  fi-om  the  1984 
Directory  of  the  American  Council  of 
Independent  Laboratories.  Twenty-five 
laboratories  (the  17  EPA  contract  labs 
and  8  others  chosen  at  random)  were 
contacted  by  telephone. 

The  laboratory  capacity  survey 
reviewed  the  availability  of  gas 
chromatography  with  low-resolution 
mass  spectrometry  (LR  GC/MS),  gas 
chromatography  %vith  high-resolution 
mass  spectrometry  (HR  GC/MS),  and 
gas  chromatography  with  electron 
capture  detection  (GC/ECD).  The  survey 
further  addressed  each  laboratory's 


overall  capacity  to  perform  PHDD/ 
PHDF  tests  of  any  type. 

Of  the  25  firms  surveyed,  16  reported 
PHDD/PHDF  testing  capability.  Among 
the  18  labs,  104  total  GC/MS  systems 
were  identified,  including  8  HR  GC/MS 
systems  in  5  facilities  and  1  medium 
resolution  system.  The  total  number  of 
GC/ECD  systems  at  the  disposal  of  the 
survey  respondents  ranged  from  80  to 
101.  All  but  one  laboratory  (with  3  LR 
GC/MS  systems  and  1  HR  GC/MS 
system)  reported  additional  capacity 
available  to  perform  analyses  for 
PHDD/PHDF  contaminants  in 
commercial  products.  Several  university 
laboratories  and  the  in-house  research 
laboratories  of  some  chemical 
manufacturers  will  supplement  the 
available  supply  of  HR  GC/MS  in 
commercial  testing  facilities. 

Under  the  guidelines  in  this  rule  for  ' 
selection  of  chemicals  for  testing,  and 
8any>ling  and  test  methodology,  it  is 
anticipated  that  the  number  of  total  tests 
required  will  be  approximately  400 
individual  sample  analyses.  The 
preliminary  conclusion  of  the  laboratory 
capacity  survey  is  that  the  analysis  of 
these  samples  will  not  severely  strain 
the  capacity  of  commercial  testing 
laboratories,  supplemented  by 
university  and  chemical  industry 
research  facilities,  and  the  tests  required 
by  this  rule  will  not  increase  the  unit 
price  of  conducting  individual  analyses. 
See  the  economic  analysis  (Ref.  27)  for  a 
full  discussion  of  laboratory  capacity 
and  price  of  sample  analysis. 

One  testing  option  discussed  in  this 
proposed  rule  but  not  incorporated  in 
the  laboratory  survey  is  the  biological 
screen  for  PHDD/PHDF  contamination.' 
Because  biological  screening  tests  are 
still  under  development,  the  potential 
capacity  available  for  conducting  such 
tests  is  unknown.  It  is  assumed, 
however,  that  because  of  the  number  of 
laboratories  with  facilities  to  conduct 
various  biological  analyses  and  the 
relatively  low  start  up  costs  expected, 
the  supply  of  laboratories  to  perform 
biological  screens  for  PHDDs  and 
PHDFs  will  be  available  to  meet  the 
demand  generated  by  successful  ^ 

development  and  application  of  the 
tests. 

vn.  Section  8  Reporting 

Under  section  8(a)(1)(A)  of  TSCA, 
EPA  may  require  chemical 
manufacturers  to  maintain  such  records 
and  submit  such  reports  as  the  Agency 
may  reasonably  require,  which  data  are 
to  be  known  to  the  person  making  the 
report  or  reasonably  ascertainable        ' 
(section  8(a)(2)).  Further,  section 
8(a)(1)(A)  exempts  small  manufacturers 
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from  recordkeeping  and  reporting 
requirements,  except  where  the 
manufacturer  is  also  subject  to  a  rule 
proposed  or  promulgated  under  section 
4  (section  8(a)(3)(A)(ii)).  Section  8(a)(2) 
also  notes  that  to  the  extent  feasible, 
EPA  should  not  require  unnecessary  or 
duplicative  reporting. 

Small  manufacturers  are  defined  as: 
(1)  The  parent  firm  has  total  annual 
sales  of  less  than  $30  million,  and  no 
more  than  45.400  kilograms  (100,000 
pounds)  of  any  one  chemical  is 
produced  at  any  one  plant  site  (plant 
sites  which  manufacture  more  tihan 
45,400  kilograms  of  a  chemical  product 
made  from  a  precursor  chemical  listed 
under  S  766.23  must  report  on  that 
chemical  from  that  plant  site  only);  or  (2) 
the  manufacturer  has  total  annual  sales 
of  less  than  $3  million,  regardless  of 
production  volume  of  any  chemical  at 
any  site.  These  small  manufacturers  are 
not  required  to  report  data  concerning 
chemicals  made  from  precursor 
chemicals  under  section  8(a)  of  TSCA. 
All  other  data  required  under  section 
B(a)  must  be  reported  by  small 
manufacturers  because  it  is  triggered  by 
a  rule  under  section  4,  making  the  small 
manufacturer  subject  both  to  a  rule 
proposed  or  promulgated  under  sections 

4  and  8(a). 

Under  section  8  of  TSCA,  EPA 
proposes  to  require  staged  reporting  by: 
(1)  Manufacturers  of  chemicals  listed  in 

5  766.20;  (2)  all  organic  chemical        .  . 
manufacturers;  (3)  manufacturers  .. 
(except  small  manufacturers)  of 
chemicals  made  from  precursor 
chemicals  listed  under  §  766.23;  (4)  all 
manufacturers  of  tested  chemicals 
reporting  a  positive  test  result;  and  (5) 
all  manufacturers  of  some 
uncontaminated  chemicals  when  one 
manufacturer  of  a  chemical  reports 
contamination.  The  reporting  is  staged 
by  a  specific  trigger  from  some  other 
action.  The  first  stage  is  triggered  by  this 
rule  and  occurs  90  days  after 
promulgation  of  this  rule.  The  second 
stage  is  triggered  by  the  reporting  of  a 
positive  test  result,  either  under  section 
4,  or  as  a  result  of  test  data  submitted 
under  section  8(a).  The  last  stage  may 
be  triggered  by  a  Notice  published  in  the 
Federal  Register  by  EPA  naming  those 
chemicals  where  at  least  one 
manufacturer  has  reported 
contamination.  A  manufacturer  always 
has  the  option  to  submit  90  days  after 
promulgation  on  this  rule  all  data  it  may 
be  required  to  submit  under  section  8  at 
varous  times  during  the  course  of  this 
rule. 

A.  Use  of  a  form 

To  simplify  both  reporting  and 
tabulation  of  production  volume. 


process,  use,  exposure,  and  disposal 
data  requested  under  section  8(a),  EPA 
is  proposing  the  use  of  a  form,  the 
Dioxin/Furan  Report  Form, 
§  766.30(e)(5),  to  be  filled  out  for  each 
chemical  on  which  information  is  being 
reported  under  section  8(a].  Submission 
of  unpublished  health  and  safety  studies 
will  follow  procedures  set  out  at  40  CFR 
Part  716.  Submission  of  allegations  of 
significant  adverse  reactions  will  follow 
procedures  set  out  at  40  CFR  Part  717. 

B.  Reporting  timeframe 

1.  Reporting  Triggered  by  Promulgation 
of  This  Rule.  >    .. 

Ninety  days  after  promulgation  of  this 
rule,  EPA  proposes  to  require:  (a) 
Manufacturers  of  chemicals  listed  under 
S  766.20  to  submit  available  test  data  for 
those  chemicals,  data  which  shows 
contamination  (or  lack  thereof)  of  the 
chemical  by  2,3,7,8-HDD8/HDFs  and 
which  quantifies  the  level  of 
contamination,  along  with  any  protocols 
showing  how  samples  were  taken, 
cleanup  accomplished,  and  analysis 
done.  This  requirement  is  proposed 
under  section  8(a)  of  TSCA;  (b) 
Manufacturers  of  organic  chemicals  to 
submit  unplublished  health  and  safety 
studies  on  dioxins  and/or  furans.  This 
requirement  is  proposed  under  section 
8(d)  of  TSCA;  (c)  Manufacturers  (except 
small  manufacturers)  of  chemicals  made 
from  precursor  chemicals  listed  under 
§  766.23,  to  submit  information  on 
production  volume,  process,  reaction 
conditions,  use,  exposure,  and  disposal 
for  each  chemical  product  using  a 
precursor  chemical  in  the  manufacturing 
process  as  a  feedstock  or  intermediate. 
This  requirement  is  proposed  under 
section  8(a)  of  TSCA. 

2.  Reporting  Triggered  by  a  Positive 
Test  Response 

Ninety  days  after  submission  of  a 
positive  test  response  to  EPA  resulting 
from  testing  under  section  4,  or  from 
previous  testing  submitted  under  section 
8(a)  of  TSCA,  EPA  proposes  to  require 
manufacturers  of  contaminated 
chemicals  to:  (a)  report  production 
volume,  process,  reaction  conditions, 
use,  exposure  and  disposal  data  under 
section  8(a)  of  TSCA;  (b)  submit 
impublished  health  and  safety  studies 
on  the  contaminated  chemical  under 
section  8(d)  of  TSCA;  and  (c)  submit 
allegations  of  significant  adverse 
reactions  to  the  contaminated  chemical 
and  to  the  dioxin  and/or  furan 
contaminants  under  section  8(c)  of 
TSCA. 


BEST  COPY  AVAILABLE 


3.  Reporting  Triggered  by  a  "Federal 
Register"  notice 

Ninety  days  after  EPA  publication  of  a 
notice  in  the  Federal  Regbter  listing 
chemicals  for  which  positive  test  results 
from  at  least  one  manufacturer  have 
shown  contamination  by  2,3.7.8-HDD8/ 
HDFs  at  or  above  the  LOQ, 
manufacturers  of  those  chemicals  which 
have  been  shown  not  to  be 
contaminated  are  required  to  submit 
data  on  process  and  reaction  conditions 
for  their  chemical  This  requirement  is 
proposed  under  section  8(a)  of  TSCA, 
and  will  only  be  used  if  ^A  needs  the 
process  data  to  determine  whetlier  the 
process  can  be  changed  to  produce  a 
clean  chemical. 

C  Uses  of  the  data 

The  kinds  of  data  required  under 
section  8(a)  and  the  reasons  for  the 
Agency's  request  are  set  forth  below. 
EPA  is  proposing  to  collect  this 
information  on  a  form,  published  under 
S  766,30(e)(5).  Use  of  a  form  will 
facilitate  reporting  of  data  for  the 
manufacturer,  and  processing  and 
comparison  of  reported  data  for  EPA. 

1.  Production  and  Use  Information 

EPA  needs  use  information,  including 
production  volume  for  each  use,  as 
detailed  as  possible,  to  construct 
realistic  exposure  scenarios.  EPA  needs 
this  information  for  tested  chemicals 
only  after  a  positive  test  result  has  been 
reported.  For  chemicals  made  from 
preciuvor  chemicals,  EPA  needs  this 
information  to  evaluate  the  potential 
exposure  for  any  chemical  products  that 
may  be  candidates  for  future  testing. 
Therefore  EPA  has  requested  this 
information  under  section  8(a)  at  two 
stages — from  manufacturers  of 
chemicals  made  fit)m  precursor 
chemicals  90  days  afier  promulgation  of 
this  rule,  and  from  manufacturers  of 
chemicals  listed  for  testing  90  days  after 
a  positive  test  result  has  been  reported. 

2.  Process  Information 

EPA  has  requested  very  detailed 
reporting  of  the  chemical  manufacturing 
process  and  process  conditions  in  part  Q 
of  the  form  (EPA  7910-51).  For  chemicals 
made  from  precursor  chemicals,  EPA 
will  examine  process  conditions  and 
process  chemistry  to  determine  whether 
any  of  the  products  are  likely  to  be 
contaminated,  and  therefore  be 
candidates  for  future  testing  under 
section  4  of  TSCA.  For  the  chemicals 
listed  in  S  766.20  and  shown  to  be 
contaminated  EPA  will  examine  process 
chemistry  and  process  conditions  to 
determine  whether  a  process  change 
will  reduce  the  levels  of  contamination 
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to  an  acceptable  riek  level  in  the  final 
chemical.  For  "clean"  chemicals,  where 
one  manufacturer  of  a  given  chemical 
has  reported  contamination.  EPA  may 
compare  processes  and  conditiona  to 
ensure  that  a  process  is  available  to 
produce  a  clean  chemical  and  that  the 
reports  of  noncontamination  have  a 
basis  in  process  or  process  conditions. 
These  data  have  been  requested  at  three 
stages  in  the  reporting  cycle.  £)ata  from 
manufacturers  of  chemicals  made  from 
precursor  chemicals  have  been 
requested  90  days  after  promtilgation  of 
the  rule;  data  from  manufactruers  of 
contaminated  chemicals  have  been 
requested  90  days  after  submission  of 
positive  test  results;  data  from 
manufactiirers  of  clean  chemicals  may 
be  requested  90  days  after  publication  of 
a  notice  in  the  Federal  Register  naming 
contaminated  chemicals. 

A  manufacturer  may  be  exempted 
from  submitting  process  information  in 
section  U  of  the  form  if  this  information 
for  the  listed  chemical  and  the  same 
process  has  been  provided  to  the 
Agency  within  the  last  2  years  on 
"RCRA  Section  3007  Questionnaire; 
Organic  Chemical  Manufacturing* 
Industry:  Halogenated  Dioxins.  OMB 
No.  2000-0396." 

3.  A  Description  of  Byproducts  Resulting 
From  the  Manufacture  of  Listed  * 
Chemicals. 

This  is  any  available  testing 
information  showing  levels  of  2,3,7,8- 
HDDs/HDFs  in  listed  chemicals.  This 
information  is  designed  to  give  EPA  any 
test  data  on  contamination  levels  in 
commercial  chemicals  as  quickly  as 
possible  and  to  exempt  manufacturers 
from  the  testing  requirements  under 
section  4  if  the  data  meet  the 
requirements  of  this  rule.  Under  this 
proposed  rule,  this  information  must  be 
submitted  by  manufacturers  of  listed 
chemicals  90  days  after  promulgation  of 
this  rule. 

4.  Exposure  Information 

Manufacturers  of  both  listed 
chemicals  with  a  positive  test  result  and 
chemicals  made  from  precursor 
chemicals  would  be  required  to  report, 
by  each  specific  step  in  the 
manufacturing  process,  the  maximum 
number  of  workers  involved  in  each 
operation  and  the  maximimi  duration  of 
time  that  any  one  worker  will  engage  in 
the  activity  in  hours  per  day  and  days 
per  year.  This  information,  will  enable 
EPA  to  calculate  occupational  exposure 
to  2J.73-HDDs/HDFs.  Manufacturer's 
of  listed  chemicals  with  a  positive  test 
result  would  report  this  information  90 
days  after  submission  of  the  test  result; 
manufacturers  of  chemicals  made  from 


precursor  chemicals  would  report  90 
days  after  promulgation  of  this  rule. 

5.  Disposal  Information 

Information  to  be  reported  includes 
the  amount  of  chemical  released  at  each 
stage  of  the  process  that  show*  an 
environmental  release  on  the 
process  diagram.  A  description  of 
control  technology  used  to  control  or 
treat  the  environmental  release  should 
be  reported,  along  with  the  method  of 
disposing  of  any  waste.  This 
information,  along  with  process 
information  requested,  assists  the 
Agency  in  determining  the  fate  of  the 
dioxins  and/or  furans  generated.  The 
fate  calculation  will  be  used  in 
determining  levels  and  durations  of 
exposures  as  a  part  of  the  exposure 
assessment.  Some  disposal  information 
is  avaialble  from  the  Office  of  Solid 
Waste  (OSW);  however,  the  information 
does  not  account  for  different 
manufacturing  sites.  Any  manufacturer 
who  has  completed  and  submitted  all 
process  data  requested  on  the 
questionnaire  titled  "RCRA  Section  3007 
Questionnaire;  Organic  Chemicals 
Manufacturing  Industry:  Halogenated 
Dioxins.  OMB  No.  2000-0396"  for  both 
the  chemical  and  the  process  in  question 
within  the  past  2  years  note  that  fact  in 
its  submission  to  EPA  under  section  8(a) 
and  does  not  have  to  complete  the 
section  of  the  form  on  process 
conditions. 

D.  Costs  of  Reporting 

Reporting  costs  under  section  8  are 
minimal,  and  will  vary  depending  on 
which  provision  a  manufacturer  is 
responding  to.  The  most  expensive 
reporting  requirement  is  for  the 
information  needed  to  complete  the 
Dioxins/Furans  Report  Form. 
Completion  of  this  form  is  expected  to 
cost  bom  $1,607  to  $3,214  depending  on 
the  complexity  of  process  and  use  data 
to  be  reported.  Submission  of  data  from 
previously  conducted  tests  is  expected 
to  cost  from  $273  to  $546  per  chemical. 
Reporting  under  section  8(c)  is  expected 
to  cost  from  $188  to  $376  per  chemical; 
and  reporting  under  section  8(d)  is 
expected  to  cost  from  $250  to  $320  plus 
$80  for  each  15-page  report  submitted. 
These  costs  are  not  expected  to  have  an 
impact  on  any  Arm's  decision  to 
manufacture  or  import  the  chemical 
reported  on. 

VIII.  Compliance  and  Enforcement 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)(A)  of  TSCA  makes 
it  unlawful  for  any  person  to  fail  or 
refuse  to  comply  with  any  rule  or  order 
issued  under  section  4.  Section  15(3)  of 


TSCA  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to:  "(A)  establish  or 
maintain  records.  (B)  submit  reports, 
notices,  or  other  information,  or  (C) 
permit  access  to  or  copying  of  records 
required  by  this  Act  or  a  rule'*  issued 
under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11(a) 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
conunerce.  .  .  ."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  penodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  duly  designated  representatives  of 
the  EPA  for  the  purpose  of  determining 
compliance  with  any  final  rule  for 
chemicals  listed  under  §  768.20.  These 
inspections  may  be  conducted  to  verify 
that  testing  has  begun,  schedules  are 
being  met,  and  reports  accurately  reflect 
the  underlying  raw  data  and 
interpretations  and  evaluations,  and  to 
determine  compliance  with  TSCA  CLP 
standards  and  the  test  standards 
established  in  the  rule. 

EPA's  authority  to  inspect  a  testing 
facility  is  also  derived  from  section 
4(b)(1)  of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defmed  in  section  3(12)(B} 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data 
developed  under  testing  rules  are 
reliable  and  adequate,  and  to  include 
such  other  requirements  as  are 
necessary  to  provide  such  assurance. 
The  Agency  maintains  that  laboratory 
inspections  are  necessary  to  provide  this 
assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  the  penalty  provision 
of  section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  for  each 
violation  with  each  day  of  operation  in 
violation  constituting  a  separate 
violation.  This  provision  would  be 
applicable  primarily  to  manufacturers  or 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  request  and  that 
continue  manufacturing  or  processing 
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after  the  deadlines  for  such  submissions. 
Knowing  or  willful  violations  could  lead 
to  the  imposition  of  criminal  penalties  of 
up  to  $25,000  for  each  day  of  violation 
and  imprisonment  for  up  to  1  year.  In 
determining  the  amount  of  penalty,  EPA 
will  take  into  account  the  seriousness  of 
the  violation  and  the  degree  of 
culpabihty  of  the  violator  as  well  as  all 
the  other  factors  listed  in  section  16. 
Other  remedies  are  available  to  EPA 
under  section  17  of  TSCA,  such  as 
seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 
I       Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular,  this  includes  individuals  who 
report  false  information  or  who  cause  it 
to  be  reported.  In  addition,  the 
submission  of  false,  fictitious,  or 
fraudulent  statements  is  a  violation 
under  18  U.S.C1001. 

IX.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (OPTS-83002).  This  recwd 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposal  and  fappropriate  Federal 
Register  notices.  The  Agency  will 
supplement  the  record  with  additional 
information  as  it  is  received. 

This  record  includes  the  following 
kinds  of  information: 

1.  Federal  Register  notices  pertaining 
to  this  rule. 

2.  Study  of  availability  of  test 
facilities  and  personnel. 

I       3.  Economic  analyses. 

'       4.  Communications  before  proposal 
consisting  of  written  public  and  intra-  or 
interagency  memoranda  and  comments 
and  summaries  of  telephone 
conservations. 

5.  Reports — published  and 
unpublished  factual  materials. 

Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Room 
E-107, 401  M  SU  SW.,  Washington,  DC 
from  8  a jn.  to  4  pjn.  Monday  through 
Friday,  except  legal  holidays. 
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XI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  First,  the  effect  on  the  economy  is 
not  expected  to  exceed  the  costs  of 
testing  14  chemicals  and  reporting  on 
those  contaminated,  plus  some 
additional  reporting.  The  total  costs  of 
testing  ai^  expected  to  be  $2.67 
million.  Reporting  costs  will  add  an 
additional  $4,100.  No  significant 
increases  in  prices  are  expected  to  occur 
as  a  result  of  this  rule,  as  reported  in  the 
economic  impact  analysis.  No 
significant  adverse  effects  are  expected 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written,  comments  from  OMB  to  EPA. 
and  any  EPA  response  to  those 
comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  801  et  seq..  Pub.  L  9&-354. 
September  19, 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  busiuesses 
because:  (1)  Very  few  small  chemical 
manufacturers  and  importers  will  be 
required  to  test  chemicals  and  report, 
and  (2)  small  manufactiu^rs  have  been 
exempted  from  a  major  reporting 
requirement 


For  this  rule  the  definition  of  small 
business  is  the  one  used  in  previous 
section  8(a)  reporting  rules,  defined  at 
§  766.4(k).  For  Uiis  certification.  Uie  total 
annual  sales  figure  of  $4  million  was 
used  as  the  cutoff  to  denote  small 
chemical  manufacturers  and  importers. 
Of  the  firms  required  to  test.  5  qualify  as 
small  businesses.  These  5  firms  do  not 
represent  a  substantial  number  of  all 
small  chemical  manufacturing  firms.  For 
these  5  firms,  amortized  test  costs  are 
projected  to  be  less  than  1  percent  of 
annual  sales,  approximately  the  same 
precentage  experienced  by  larger 
manufactiuing  and  importing 
companies.  Only  1  small  manufacturer  is 
projected  to  experience  test  costs  of  1.3 
percent  of  annual  sales,  approximately 
0.3  percent  more  than  other  large  and 
small  manufacturers. 

C,  Paperwork  Reductioa  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  numbers  2070-0033  for 
reporting  under  section  4.  2070-0004  for 
submission  of  health  and  safety  studies 
under  section  8(d),  2070-0017  for 
submission  of  allegations  of  significant 
adverse  reactions  under  section  8(c), 
and  2070-0420  for  submission  of 
information  under  section  8(a). 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs: 
OMB:  726  Jackson  Place  NW; 
Washington.  DC  20503  marked 
"Attention:  Desk  Officer  for  EPA".  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements. 

List  of  Subjects  in  40  CFR  Part  799 

Testing,  Environmental  Protection 
Agency.  Environmental  protection. 
Hazardous  material.  Chemicals, 
Recordkeeping  and  reporting.  Health 
and  safety.  Significant  adverse 
reactions. 

Dated:  December  9, 1965. 

John  A.Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  Is  proposed  that  Chapter 
I  of  40  CFR  be  amended  by  adding  Part 
766  to  read  as  follows: 


PART  768— DIBENZODIOXINS/ 

DIBENZOFURANS 

Sec. 

766.1 

Scope  and  purpose. 

766.2 

Applicability. 

766.3 

Compliance. 

766.4 

Definitions. 

766.5 

Submission  of  information. 

766.10 

Test  standards. 

766.11 

Testing  guidelines. 

766.12 

Congeners  for  which  quantitation  is 

required. 

Subpart  B— Specie  CtMmical  Testing/ 
Reporting  Riilee 

766.20  Chemicals  for  testing/reporting.  -  '  ' 

786.23  Reporting  on  precursor  chemicals. 

766.25  Analytical  test  method. 
766.27  Method  sensitivity. 

766.26  Test  results. 

766.30    Reporting  requirements. 
Authority:  15  U.S.C.  2061. 

Subpart  A— General  Provisions 

§766.1    Scope  and  purpose. 

(a)  This  Part  identifies  that  chemical 
substances  which  are  subject  to 
reporting  under  section  8  of  TSCA  and 
testing  under  section  4  of  TSCA. 
specifies  persons  required  to  report  and 
test  (manufacturers,  including  importers, 
and  processors),  prescribes  the 
analytical  methods  required,  including 
the  target  limits  of  quantitation  and  the 
congeners  for  which  quantitation  is 
required,  and  provides  deadlines  for 
submission  of  protocols,  reports,  studies, 
and  test  results  to  EPA.  This  part  also 
identifies  chemicals  which  are 
precursors  (aids  under  appropriate 
process  conditions  to  formation  of 
halogenated  dibenzo-p-dioxins  (HDDs) 
and  halogenated  dibenzofurans 
(HDFs)),  and  identifies  rejjorting 
requirements  and  persons  required  to 
report  for  chemicals  made  from  these 
precursor  chemicals. 

(b)  This  Part  requires  manufacturers 
and  processors  of  chemical  substances 
identified  in  §  766.20(a)  to  submit  letters 
of  intent  to  test  and  protocols  for  the 
sampling,  sample  preparation, 
extraction  and  cleanup,  and  analysis  of 
the  chemical  substances.  Any 
submissions  must  be  in  accordance  with 
the  EPA  test  rule  development  and 
exemption  procedures  contained  in  Part 
790  of  this  chapter  and  any 
modifications  to  such  procedures 
contained  in  this  Part  * 

(c)  This  Part  requires  manufacturers  of 
chemical  substances  identified  in 

§  766.20  to:  submit  any  existing  test  data 
and  protocols  to  EPA,  to  submit 
allegations  of  significant  adverse 
reactions  to  HDDs  and  HDFs,  to  analyze 
chemicals  for  HDDs  and  HDFs  and 
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report  results.  If  a  test  result  indicates 
the  presence  of  contamination  of  a 
chemical  product  by  HDDs  and/or 
HDFs,  this  Part  requires  additional 
reporting.  In  some  cases,  additional 
reporting  may  be  required  of 
manufacturers  reporting  no 
contamination  of  a  chemical  product. 
This  part  also  requires  anyone 
possessing  health  and  safety  studies  on 
HDDs  and  HDFs  to  submit  such  studies. 

(d)  This  Part  requires  manufacturers 
of  chemical  substances  produced  from 
chemicals  identified  as  precursors  to 
HDD  and  HDF  formation,  listed  at 
§  766.23(a),  to  report  on  chemical 
substances  produced  from  such 
precursor  chemicals.: 

§768.2    Applicafontty. 

(a]  This  Part  is  applicable  to  each 
person  who  manufactures  or  intends  to 
manufacture  (including  import), 
processes  or  intends  to  process,  a 
chemical  substance  identified  in 

§  766.20(a).  This  Part  is  also  applicable 
to  each  person  who  manufactures  or 
intends  to  manufacture  (including 
import)  a  chemical  product  from  any 
chemical  substance  identified  in 
§  766.23(a).  The  duration  for  this  rule  is 
the  period  commencing  with  the 
effective  date  of  this  rule  to  the  end  of 
the  reimbursement  period  deHned  in 
5766.24. 

(b)  Small  manufacturers  are  exempt 
from  reporting  production  volume, 
process,  use,  exposure  and  disposal  data 
on  chemicals  made  fnan  precursor 
chemicals  listed  under  §  766.23(a). 
Manufacturers  qualify  as  small  if  they 
meet  either  of  the  standards  set  forth  in 
§  766.4(k). 

§  766.3    ConipNsnoc 

Any  person  who  fails  or  refuses  to 
comply  with  any  aspect  of  this  Part  Is  in 
violation  of  section  15  of  TSCA.  Section 
15(1)  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  comply  with  any  rule 
or  order  issued  under  section  4.  Section 
15(3)  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  submit  information 
required  under  this  rule.  Section  16 
provides  that  a  violation  of  section  15 
renders  a  person  liable  to  the  United 
States  for  a  civil  peni^ty  and  possible 
criminal  prosecution.  Under  section  17 
of  TSCA,  the  district  courts  of  the 
United  States  have  jurisdiction  to 
restrain  any  violation  of  section  15. 

§766.4    Definitions. 

The  defmitions  in  section  3  of  TSCA 
and  the  definitions  of  §§  704.3.  716.3. 
717.3  and  790.3  also  apply  to  this  Part. 

(a)  Dioxin  means  any  of  a  family  of 
compounds  which  has  as  a  nucleus  a 
triple-ring  structure  consisting  of  two 


benzene  rings  connected  through  a  pair 
-  of  oxygen  atoms. 

(b)  Dibenzofuran  means  any  of  a 
family  of  compounds  which  has  as  a 
nucleus  a  triple-ring  structure.  Two  rings 
are  benzene  rings  and  the  third  ring, 
between  the  benzene  rings,  is  formed  by 
two  bridges  between  the  two  benzene 
rings.  The  bridges  are  a  carbon-carbon 
bridge  and  a  carbon-oxygen-carbon 
bridge  between  respective  substitution 
positions  adjacent  to  the  carbon-carbon 
bridge. 

(c)  Congener  means  any  one 
particular  member  of  s  class  of 
chemicals.  A  specific  congener  is 
denoted  by  unique  chemical  structure, 
for  example  2,3,7,8- 
tetrachlorodibenzofuran.  ' 

(d)  Homolog  means  a  group  of  isomers 
that  have  the  same  degree  of 
halogenation.  For  example,  the 
homologous  class  of  tetrachlorodibenzo- 
p-dioxins  consists  of  all  dibenzo-p- 
dioxins  containing  four  chlorine  atoms. 
When  the  homologous  classes  discussed 
in  this  rule  are  referred  to,  the  following 
abbreviations  for  the  prefix  denoting  the 
number  of  halogens  are  used: 

tetra-.  T  (4  atoms) 
penta-.  I^  (5  atoms) 
hexa-,  Hx  (6  atoms) 
hepta-.  Hp  (7  atoms) 

(e)  Poiyhalogenated  dibenzo-p-dioxin 
(or  PHDD)  means  any  member  of  a  class 
of  dibenzo-p-dioxins  containing  one  to 
eight  chlorine  substituents  or  one  to 
eight  bromine  substituents. 
"Polychlorinated  dibenzo-p-dioxin"  (or 
PCDD)  refers  to  any  member  of  a  class 
of  dibenzo-p-dioxins  with  one  to  eight 
chlorine  substitents;  "polybrominated 
dibenzo-p-dioxin"  (or  PBDD)  refers  to 
any  member  of  a  class  of  dibenzo-p- 
dioxins  with  one  to  eight  bromine 
substituents. 

(f)  Polyhalogenated  dibenzofuran  (or 
PHDF)  means  any  member  of  a  class  of 
dibenzofurans  containing  one  to  eight 
chlorine,  bromine,  or  a  combination  of 
chlorine  and  bromine  substituents. 
"Polychlorinated  dibenzofuran"  refers  to 
any  member  of  a  class  of  dibenzofurans 
with  one  to  eight  chlorine  substituents; 
"polybrominated  dibenzofurans"  refers 
to  any  member  of  a  class  of 
dibenzofurans  with  one  to  eight  bromine 
substituents^ 

(g)  Positive  test  result  means:  (1)  any 
resolvable  gas  chromatographic  peak  for 
any  2,3,7.8-HDD  which  equals  or 
exceeds  0.1  part  per  billion;  or  (2)  any 
resolvable  gas  chromatographic  peak  for 
any  2,3,7,8-HDF  which  equals  or 
exceeds  1.0  pari  per  billion. 

(h)  2,3,7,8-HDD  means  any  of  the 
dibenzo-p-dioxins  totally  chlorinated  or 
totally  brominated  at  the  following 


positions:  2,3.7,8;  1,2.3,7,8: 1.2,3,4,74.; 
1,2,3,6,7,8;  1,2,3.7,8,9;  and  1Z3.4.7.8.9. 

(i)  2,3,7,8-HDF  means  any  of  the 
dibenzofurans  totally  chlorinated  or 
totally  brominated  at  the  following 
positions:  2,3,7,8;  1,2,3,7,8;  2,3,4,7,8; 
1,2,3,4.7,8: 1,2.3,8,7,8;  1,2,3.73,9; 
2,3,4,6,7,8;  1,2,3.4.6,7.8;  and  1^3,4,7,8.8. 

0')  Precursor  means  a  chemical  which 
is  not  contaminated  due  to  the  process 
conditions  under  which  it  is 
manufactured,  but  because  of  its 
molecular  structure,  under  favorable 
process  conditions,  may  cause  or  akl  die 
formation  of  PHDDs  and  PHDFs  in  other 
chemicals  in  which  it  is  used  as  a 
feedstock  or  intermediate. 

(k)  Small  manufacturer  means  (1)  die 
parent  firm  has  total  annual  sales  of  less 
than  $30  million,  and  no  more  than 
45,400  kilograms  (100.000  poimds)  of  any 
one  chemical  ius  produced  at  any  one 
plant  site  (plant  sites  which  manuiactiire 
more  than  45,400  kilograms  of  a 
chemical  listed  under  {  7e6.a0(a)  or  a 
chemical  product  made  from  a  diemical 
listed  imder  §  766b23(a)  must  report  on 
that  chemical  from  that  plant  site  only); 
or  (2)  the  manufacturer  has  total  annual 
sales  of  less  than  $3  million,  regardless 
of  production  volume  of  any  chemical  at 
any  site. 

(1)  Reimbursement  period  means  the 
period  that  begins  when  the  data  from 
the  last  test  to  be  completed  under  a  test 
rule  is  submitted  to  EPA,  and  ends  after 
an  amount  of  time  equal  to  that  required 
to  develop  that  data  or  5  years, 
whichever  is  later. 

§  766.6    SutNnission  of  Inf onnathm. 

All  information  (including  letters  of 
intent,  protocols,  data,  forms,  studies 
and  allegations)  submitted  to  EPA  under 
this  part  must  bear  the  applicable  Code 
of  Federal  Regulations  (CFR)  section 
number  (e.g.,  §  766.30)  and  must  be 
addressed  to:  Document  Control  Office 
(TS-793).  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Washington,  DC  2046a 

§766.10    Test  standards. 

Testing  required  under  Subpart  B  of 
this  pari  must  be  performed  using  the 
protocols  submitted  to  and  reviewed  by 
EPA  unless  modifications  have  been 
submitted  and  reviewed.  All  new  data, 
documentation,  records,  protocols, 
specimens  and  reports  generated  as  a 
result  of  testing  under  Subpart  B  of  this 
part  must  be  fully  developed  and 
retained  in  accordance  with  Part  792  of 
this  chapter.  These  items  most  be  made 
available  during  an  inspection  or 
submitted  to  EPA  upon  request  by  EPA 
or  its  authorized  representative. 
Laboratories  conducting  testing  for 
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submission  to  the  Agency  in  response  to 
a  test  rule  promulgated  under  section  4 
of  TSCA  must  adhere  to  the  TSCA  Good 
Laboratory  Practices  (GLPs).  These 
GLPs  are  published  at  40  CFR  Part  792. 
Sponsors  must  notify  the  laboratory  that 
the  testing  is  being  conducted  pursuant 
to  TSCA  section  4.  Sponsors  are  also 
responsible  for  ensuring  that 
laboratories  conducting  the  testing 
abide  by  the  TSCA  GLP  standards. 
Manufacturers  must  submit  a 
certiflcation  to  EPA  that  the  laboratory 
performing  the  testing  adhered  to  the 
TSCA  GLPs. 


97M.11    TMtlngi 

Testing  guidelines  are  contained  in  a 
report  titled  Guidelines  for  the 
Determination  of  Polyhalogenated 
Dibenzo-p-dioxins  and  Dibenzofurans  in 
Commercial  Products.  Copies  are 
available  from  TSCA  Assistance  Office, 
(TS-7g9),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  D.C.  20460 
(800-424-9065).  Copies  are  also  located 
in  the  public  reference  for  this  rule 
(docket  no.  OPrS-83002)  and  are 
available  for  inspection  in  the  OPTS 
Reading  Rm..  E-107,  401  M  Street  SW.. 
Washington,  DC  20460.  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

{766.12    Congener*  for  wMcli  quantitation 
I*  required. 

Quantitation  for  any  of  the  following 
2,3.7.8-HDD/HDF  congeners  which  may 
be  present  in  the  chemical  is  required 
for  the  chemicals  listed  under 
S  766.20(a). 


Chlorinated  Dioxins 
i3.7.STCDD 
li3.7.8-PeCDD 
1.2.3.4.73-HxCDD 
1.2.3.8.7.8-HxCDD 
1.2.3.7  A9-HxCDD 
1.2.3.4*.7J>-HpCDD 

Chlorinated  Furons 
2.3.73-TCDF 
1.2.3.73-PeCDF 
2.3.4.7.8-PeCDF 
li3.4.7*HxCDF 
lZ3A7*HxCDF 
1.2.3.7.a.9-HxCDF 
i3.4.a7S-H>iCDF 
li.3.4.6.7.8-HpCDP 
1.2.3.4.7  A9-HpCDF 


Brominated  Dioxins 
2,3.73-TBDD 
l,Z3.7.8-PeBDD 
l,2.3.4.7,8-H)iBDD 
li3.a7,8-HxBDD 
1.Z3.7.8.9-HXBDD 
l,2.3.4.e,7.8-(4pBDD 

Brominated  Furans 
2,3.7.STBDF 
lZ3.73-PeBDF 
23.4.73-PeBOF 
lA3.4.7S-HxBDF 
1.2.3.S7.S-HXBDF 
1.2J.7.8,9-HxBDF 
2.3.4.6.7.8-HxBDF 
lZ3.4,S7.8-HpBDF 
lA3.4.7.S9-HpBDF 


Subpart  B — Specific  Cl>emical  Testing/ 
Reporting  Rutea 

§766.20    CtMfflicais  for  testing/reporting. 

(a)  Identification  of  chemical 
substances  for  testing/reporting. 
Chemicals  required  to  be  tested  for  the 
presence  of  the  congeners  of  HDDS  and 
HDFs  listed  under  §  766.12  are  listed  by 
Chemical  Abstracts  Service  (CAS) 
Number  and  Name.  The  chemicals  listed 


under  $  766.20(a)(1)  are  commercially 
manufactured  and  are  subject  to  testing 
upon  promulgation  of  this  rule.  Those 
chemicals  listed  under  §  766.20(a)(2)  are 
subject  to  testing  upon  commencement 
or  resumption  of  commercial       ...    , . 
manufacture. 

(1)  Chemicals  commercially 
manufactured — 

CAS  Number  and  Chemical  Name 

70  04  7    Tetrabromobisphenol-A 
04-75-7    2.4-Dichlorophenoxyacetic  acid 
04-82-6    2.4-DichJorophenoxybutyric  acid 
118-75-2    2.3.5.6-TetrachIoro-2,5- 

cyclohexadiene-1 ,4-dione 
118-70-6    2.4,6-Tribromophenol 
120-83-2    2.4-Dichlorophenol 
1163-10-5    Decabromodiphenyloxide 
4162-45-2    Tetrabromobisphenol-A- 

bisethoxyiate 
21850-44-2    Tetrabromobi8phenol-A-bi8-2,3- 

dibromopropyi  ether 
25327-89-3     AUyl  ether  of 

tetrabromobisphenoi-A 
32534-61-9    Pentabromodiphenyloxide 
32536-52-0    Octabromodiphenyloxide 
37853-59-1     l,2-Bi8(tribroinophenoxy)-ethane 
Telrabromobisphenol-A 
diacrylate 

(2)  Chemicals  not  commercially 
manufactured — 

CAS  Number  anA  Chemical  Name 

79-95-8    Tetrachlorobisphenol-A 

87-10-5    3.4,5-Tribroino8alicylanilide 

87-65-0    2.6-Dichlorophenol 

95-77-2    3,4-Dichlorophenol 

95-95-4     2.4,5-Trichlorophenoi 

99-28-5    Z6-Dibromo-4-nitrophenol 

120-36-5    2|2.4-(Dichlorophenoxy)]-propionic 

acid 
320-72-9    3.5-DichlorosaIicyclic  add 
488-47-1    Tetrabromocatechol 
576-24-9    2.3-Dichlorophenol 
583-78-8    2,5-Dichlorophenol 
609-71-9    Pentabromophenol 
615-58-7     2.4-Dibroinophenol 
933-75-5    2,3.6-Trichlorophenol 
1940-42-7    4-Bromo-2.5-dichlorophenol 
2577-72-2     3,5-Dibromo8alicylanilide 
3772-94-9    Penlachlorophenyl  laurate 
37853-61-5    Bismethylether  of 

tetrabromobisphenol-A 

Alkyieunine  tetrachlorophcnate 

Tetra  bromobisphenol-  B 

(b)  Persons  required  to  report,  submit 
data  and  conduct  tests.  All  persons  who 
manufacture  or  intend  to  manufacture  or 
process  or  intend  to  process  any 
chemical  identiHed  under  paragraph  (a) 
of  this  section  from  [insert  date  44  days 
from  date  of  publication  of  the  rule  in 
the  Federal  Register)  to  the  end  of  the 
reimbursement  period  shall  submit  the 
following  materials  on  the  stated 
timetable: 

(1)  Letters  of  intent  to  test  by  [insert 
date  45  days  from  date  of  publication  of 
the  rule  in  the  Federal  Register); 

(2)  existing  test  data,  with  protocols, 
which  show  results  of  testing  the 
chemical  product  for  the  existence  of 


and  level  of  any  dibenzo-p-dioxins  and 
dibenzofurans  by  [insert  date  90  days 
from  the  date  of  publication  of  the  rule 
in  the  Federal  Register): 

(3)  allegations  of  significant  adverse 
reactions  based  on  any  dibenzo-p- 
dioxins  and/or  dibenzofurans  by  [insert 
date  90  days  from  date  of  publication  of 
the  rule  in  the  Federal  Register): 

(4)  proposed  protocols  capable  of 
analysis  of  each  congener  of  I-IDDs/ 
HDFs  listed  under  §  766.12  at  the 
required-Level  of  Quantitation  for  the 
sample  collection,  clean-up,  extraction 
and  analysis  of  the  chemicals  listed 
under  §  766.20(i)(l).  by  [insert  date  180 
days  from  the  date  of  publication  of  the 
rule  in  the  Federal  Register); 

(5)  results  of  conducting  the  testing, 
including  levels  of  each  2,3,7,8-HDD  and 
HDF  congener  present  above  0.1  ppb 
and  1.0  ppb  respectively,  for  each 
product  sample  tested:  negative  results: 
any  deviation  from  methods  and  QA 
submitted  and  reviewed  by  EPA:  any 
corrective  actions  required  during 
sampling  and  analysis;  and  actual 
precision  and  accuracy  established  for 
the  samples  analyzed,  no  later  than  1 
year  after  receipt  of  comments  on  the 
protocols  from  EPA; 

(6)  for  chemicals  with  a  positive  test 
result,  production  volume,  process,  use. 
exposure  and  disposal  data  on  form 
EPA  7910-51  (one  form  for  each 
chemical  with  a  positive  test  result), 
health  and  safety  studies  and 
allegations  of  severe  adverse  reactions 
based  on  the  tested  chemical,  no  later 
than  90  days  after  submission  of  the 
positive  test  result  to  EPA; 

(7)  manufacturers  of  chemicals  for 
which  no  contamination  has  been 
reported  may  be  requested  to  submit 
process  data  (Part  II  of  form  EPA  7910- 
51)  if  one  manufacturer  of  that  chemical 
reports  contamination.  Such  a  request 
will  be  made  by  publication  of  a  notice 
in  the  Federal  Register. 

(8)  manufacturers  of  any  chemical 
listed  under  §  766.12(a)(2)  will  be 
required  to  test  that  chemical  according 
to  the  schedule  in  this  rule  if  that 
chemical  enters  commercial 
manufacture. 

(c)  Any  chemical  manufactiu-er  in 
possession  of  health  and  safety  studies 
on  any  dibenzo-p-dioxin  or 
dibenzofuran  must  submit  those  studies 
not  later  than  [insert  date  90  days  from 
publication  of  this  rule  in  the  Federal 
Register). 

(d)  The  reporting  of  test  results  must 
follow  the  procedures  set  out  in  Part  790 
of  this  chapter. 

(e)  The  reporting  of  health  and  safety 
studies  must  follow  all  procedures  set 
out  in  Part  716  of  this  chapter,  except 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19.  1985  /  Proposed  Rules 51813 


that  studies  on  dibenzo-p-dioxlns  and 
dibenzofurans  must  be  submitted  90 
days  after  publication  of  this  Rnal  rule, 
and  studies  on  chemicals  tested  under 
§  766.20(a)(1)  must  be  submitted  90  days 
after  submission  of  a  positive  test  result. 

(f)  Submissions  of  allegations  of 
significant  adverse  reactions  caused  by 
dibenzo-p-dioxins,  dibenzofurans,  or  the 
tested  chemical,  must  follow  procedures 
set  out  under  Part  717  of  this  chapter. 
Allegations  of  significant  adverse 
reactions  caused  by  dibenzo-p-dioxins 
and/or  dibenzofurans  must  be 
submitted  by  [insert  date  90  days  after 
date  of  publication  of  this  rv/e  in  the 
Federal  Register]  and  allegations  of 
significant  adverse  reactions  caused  by 
the  tested  chemical  must  be  submitted 
no  later  than  90  days  after  submission  of 
a  positive  test  result.  ) 

(g)  Information  collection 
requirements  under  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  2070- 
0033  for  reporting  under  section  4,  2070- 
0004  for  health  and  safety  studies,  2070- 
0017  for  allegations  under  section  6(c), 
and  2070-0420  for  submission  of 
information  under  section  8(a). 

§  766.23    Reporting  on  precursor 
chemicals. 

(a)  Identification  of  precursor 
chemicals.  Precursor  chemicals  are 
produced  under  conditions  that  will  not 
yield  HDDs  and  HDFs,  but  their 
molecular  structure  is  conducive  to 
HDD/HDF  formation  under  favorable 
reaction  conditions  when  they  are  used 
to  produce  other  chemicals  or  products. 
Precursor  chemicals  are  identified  by 
CAS  number  and  name. 

CAS  Numt>er  and  Chemical  Name 

87-84-3    Pentabromocyclohexane 
89-64-5    4-Chloro-2-nitrophenol 
92-04-6    2-Chloro-4-phenylphenol 
94-74-6    4-Chloro-o-toloxy  acetic  acid 
94-81-5    4-(2-Methyl-4-chlorophenoxy) 

butyric  acid 
95-56-7    o-Bromophenol 
95-57-8    o-Chlorophenol 
95-88-5    4-Chlorore8orcinol 
97-50-7    5-Chloro-2,4-dimefhoxyaniHne 
99-30-9    2,6-Dichloro-4-nitroaniline 
615-67-8    Chlorohydroquinone 
827-94-1    2,6-Dibromo-4-nitroaniline. 

(b)  Persons  required  to  report.  All 
persons  who  manufacture  or  intend  to 
manufacture  chemical  products  using 
any  of  the  chemicals  listed  under 

§  766.23(a)  as  feedstocks  or 
intermediates,  must  report  production, 
process,  use,  exposure  and  disposal  data 
on  form  EPA  7910-51  under 
§  766.30(e)(5)  for  each  such  chemical 
product.  Small  manufacturers,  deHned 
under  §766.4(k)  are  not  required  to 
report  under  this  subpart.  A  separate 


form  EPA  7910-51  must  be  submitted  for 
each  chemical  product  reported.  All 
forms  must  be  submitted  to  EPA  no  later 
than  [insert  date  90  days  from  date  of 
publication  of  this  rule  in  the  Federal 
Register).  Information  collection 
requirements  under  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070- 
0420. 

§  766.25    Analytical  taat  mettMxL 

The  analytical  method  consists  of 
several  discrete  steps,  each  fully 
described  or  reviewed  in  the  document 
referred  to  in  $  766.11,  Testing 
Guidelines.  Because  of  the  difference  in 
matrices  of  the  chemicals  listed  for 
testing,  no  one  method  for  sample 
selection,  preparation,  extraction  and 
cleanup  is  prescribed.  For  analysis.  High 
Resolution  Gas  Chromatography  with 
High  Resolution  Mass  Spectrometry  is 
the  method  of  choice,  but  other  methods 
may  be  used  if  they  can  be 
demonstrated  to  reach  the  target  LOQs. 

(a)  Sample  selection.  The  chemical 
product  to  be  tested  should  be  sampled 
so  that  the  specimens  collected  for 
analysis  are  representative  of  the  whole. 
Guidelines  for  sample  selection  are 
provided  in  the  support  document 
referenced  in  S  766.11. 

(b)  Sample  preparation.  The  sample 
must  be  mechanically  homogenized  and 
subsampled  as  necessary.  Subsamples 
are  spiked  or  reinforced  with  surrogate 
compounds  or  with  standard  stock 
solutiAns,  and  the  surrogates  or 
standards  are  thoroughly  incorporated 
by  mechanical  agitation.  Guidelines  are 
provided  in  the  document  referenced  in 
S  786.11. 

(c)  Sample  extraction  and  cleanup. 
The  spiked  samples  must  be  treated  to 
separate  the  HDDs/HDFs  from  the 
sample  matrix.  Methods  are  reviewed  in 
the  document  referenced  in  §  766.11,  but 
the  fmal  method  or  methods  are  left  to 
the  discretion  of  the  analyst,  provided 
the  instrumental  response  of  the 
surrogates  meets  the  criteria  listed  in  the 
Quality  Assurance  Plan  for 
Measurement  of  Brominated  or 
Chlorinated  Dibenzofurans  and 
Dibenzodioxins,  appendixes  B  and  C  of 
the  document  referenced  in  {  766.11. 
Cleanup  techniques  are  described  in  the 
document  referenced  under  §  766.11. 
These  are  chosen  at  the  discretion  of  the 
analyst  to  meet  the  requirements  of  the 
chemical  matrix. 

(d)  Analysis.  The  method  of  choice  is 
High  Resolution  Gas  Chromatographic/ 
High  Resolution  Mass  Spectrometric 
Determination,  but  alternate  methods 
may  be  used  if  the  manufacturer  can 
demonstrate  that  the  method  will  reach 
the  target  LOQs.  Specific  operating 


requirements  are  found  in  the  document 
referenced  in  §  766.11. 

9766^    Method  aansitivlty. 

(a)  2,3.7,8-Halogenated  dibenzo-p- 
dioxins  (HDDs).  The  required  limit  of 
quantitation  is  0.1  ppb  for  each  resolved 
HRGC  peak.  For  at  least  one  product 
sample,  at  least  two  analyses  of  the 
same  isotopically  labelled  HDD  internal 
calibration  standards  spiked  to  a  final 
product  concentration  of  0.1  ppb  must  be 
reproducibly  extracted,  cleaned  up.  and 
quantified  to  within  ±10  percent  of  each 
other.  For  each  spiked  product  sample, 
the  signal  to  noise  ratio  for  the 
calibration  standard  peaks  after 
complete  extraction  and  cleanup  must 
be  10:1  or  greater.  The  recovery  of  the 
internal  calibration  standards  in  the 
extracted  and  cleaned  up  product 
samples  must  be  within  70-130  percent 
of  the  amount  spiked. 

(b)  Z3,7,8-Halogenated  dibenzofurans 
(HDFs).  The  required  Umit  of 
quantitation  is  1.0  ppb  for  each  resolved 
HRGC  peak.  For  at  least  one  product 
sample,  at  least  two  analyses  of  the 
same  isotopically  labelled  HDF  internal 
calibration  standards  spiked  to  a  final 
product  concentration  of  1.0  ppb  must  be 
reproducibly  extracted,  cleaned  up.  and 
quantified  to  within  ±10  percent  of  each 
other.  For  each  spiked  product  sample, 
the  signal  to  noise  ratio  for  the 
calibration  standard  peaks  after 
complete  extraction  and  cleanup  must 
be  10:1  or  greater.  The  recovery  of  the 
internal  calibration  standards  in  the 
extracted  and  cleaned  up  inoduct 
samples  must  be  within  70-130  percent 
of  the  amount  spiked. 

S  766.28    Test  results. 

For  purposes  of  reporting  test  results 
to  EPA,  and  for  further  reporting 
triggered  by  a  positive  test  result,  a 
positive  test  result  is  defined  at 
§  786.4(g). 

§  786.30    Reporting  re9uirenienli. 

(a)  Letters  of  intent  Manufacturers 
who  currently  manufacture  any 
chemical  listed  under  S  766.20(a]  are 
required  to  submit  to  EPA  a  letter  which 
acknowledges  their  responsibility  under 
this  rule  to  report  and  test  This  letter 
must  be  submitted  no  later  than  [insert 
date  45  days  from  date  of  publication  of 
rule  in  the  Federal  Register). 

(b)  Information  required  under  section 
8.  (1)  Manufacturers  of  chemicals  listed 
under  S  7e6.20(a)  are  required  to  report, 
90  days  after  publication  of  this  rule  in 
the  Federal  Register,  results  of  all 
existing  test  data  which  show  that  any 
chemical  listed  under  S  766.20(a)  has 
been  tested  for  the  presence  of  VSXH 
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and/or  HDFt.  EPA  wtfl  «xafliine  the 
data  and  notify  the  mwnrfacturer 
whether  it  meets  the  requirements  for 
testing  required  onder  Sobpart  B  of  tfiis 
Part  If  tevltng  reqanvments  under 
Subpart  B  are  met  the  manufacturer  is 
exempt  frora  such  requirements.  The 
manuifacturer  is  not  however,  exempted 
from  requirements  of  reporting  under 
1 7e&30(e)  if  the  test  reedt  fron  his 
chemical  is  positive. 

(Approved  by  Office  of  Management  and 
Budget  under  the  control  number  2070-0420) 

(2)  Any  chemical  manufacturer  ia 
possession  of  health  and  safety  studies 
on  dibenzo-p-dimdns  and/or 
dibenzofurans  is  required  to  sutmut  such 
studies  to  EPA  no  later  than  90  days 
after  publication  of  this  rule  in  the 
Federal  Kagiatar.  Such  studies  shall  be 
submitted  ia  aocordanoe  writh 
procedures  set  forth  ia  Part  718  of  this 
chapter. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  the  control  munber  ZOTTMXXM] 

(3)  Manufacturers  of  chemicals  Hsted 
under  f  7B8.20(a)  must  submit 
allegations  of  sigaificant  adverse 
reactions  caused  by  any  HDDs  and/or 
HOFs  no  later  than  90  days  after 
publication  of  this  rule  in  the  Fedatal 
Ragialsc.  These  allegations  shall  be 
submitted  in  accord  with  procedures  set 
forth  in  Part  717  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2070-0017] 

(4)  Manufacturers  of  diemicals 
products  using  any  of  the  chemicals 
listed  under  S766.23{a)  as  feedstocks  or 
intermediates  must  report  production, 
process,  use,  exposure  and  disposal  data 
on  form  EPA  7910-51  for  each  such 
chemical  product  no  later  tfian  90  days 
after  publication  of  this  rule  in  the 
Federal] 


(Approved  by  the  Office  of  Management  and 
Budget  under  tlie  cootrol  mtmber  2070-0420) 


(c)  Protocols.  Protocols  include  all 
parts  of  the  Qaality  Assaraace  Pha  for 
Measurement  of  Bromineted  or 
Chhriaated  DibemofuroBS  and 
Dibenxodioxins,  as  stated  in  Guidelines 
for  the  Detenmnation  of 
Pafyhahgenated  Dibemo-p-dtoxias  and 
Dibenzofurans  in  CommerciaJ  Products, 
which  is  referenced  in  S  766.11.  EPA 
expects  to  receive  specific  plans  for 
collection  of  samples  from  the  process 
stream,  naming  the  point  of  collection, 
the  method  of  collecting  the  sample,  and 
an  estimate  of  how  weU  the  samples 
wiH  represent  the  material  to  be 
characterized;  a  description  of  how 
control  samples  (blanks]  and  HDD/ 
HDF-reinforced  control  samples,  or 
isotopically  labeled  compounds 
(standards]  and  duplicate  samples  will 
be  handled:  a  description  of  the 
chemical  extraction  and  clean  up 
procedures  to  be  used;  how  extraction 
efHciency  and  measurement  e^ciency 
will  be  established;  and  a  description  of 
instrument  hardware  and  operating 
conditions,  including  type  and  source  of 
columns,  carrier  gas  and  flow  rate, 
operating  temperature  range,  and  ion 
source  temperature.  These  protocols  for 
each  chemical  product  to  be  tested  must 
be  submitted  to  EPA  ao  later  than  6 
months  after  publication  of  this  rule  in 
the  Fedatal  Regisler. 

(d)  Analytical  test  results.  AH  test 
results  must  be  reported  no  later  than  12 
months  after  receipt  of  a  letter  from  EPA 
commenting  on  protocols  submitted.  A 
positive  test  result  is  defined  at 

S  766.4(g). 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  conUtil  number  2070-0033] 

(e)  Information  required  under  section 
8.  Submission  of  a  positive  test  result 
triggers  additional  reporting  under 
section  8  of  TSCA,  aH  of  which  must  be 
submitted  to  H'A  no  later  than  90  days 
after  the  date  of  submission  of  the 
positive  test  result. 

1       - 


(1]  A  form.  EPA  7910-51  under 
paragraph  {e)(S}  of  this  section  has  been 
provided  for  subnrisaian  of  data  required 
under  sectioa  a(a)  of  TSCA.  The  form  is 
printed  uader  paragraph  (eK5)  of  this 
section  and  copies  are  available  from 
the  TSCA  Assistance  Office.  One  form 
must  be  submitted  for  each  chemical  for 
which  a  positive  test  result  has  been 
submitted. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  controt  number  2070-0421^ 

(2)  Heahh  and  safety  studies  for 
chemicals  for  which  a  positive  test 
result  have  been  submitted  shall  be 
submitted  in  accord  with  Part  716  of  this 
chapter,  except  that  the  manufacturer 
has  90  da3rs  after  submission  of  a 
positive  test  result  to  submit  health  and 
safety  studies  on  the  tested  chemical. 

(Approved  by  the  Office  of  Maaageiaent  and 
Budget  under  the  control  number  2070-0004) 

(3)  Allegations  of  significant  adverse 
reactions  to  the  chemical  for  which  a 
positive  teat  result  has  been  submitted, 
shall  be  submitted  in  accord  with  Part 
717  of  this  chapter,  exc^  that  the 
manufacturer  has  90  days  after 
submission  of  a  positive  test  result  to 
submit  such  allegations  on  the  tested 
chemical. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2070-0017) 

(4)  A  positive  test  result  on  a  chemical 
from  one  manufacturer  but  not  from 
others  may  require  EPA  to  publish  a 
notice  listing  chemicals  for  which  a 
positive  result  has  been  received  from  at 
least  one  manufacturer  and  requiring 
any  manufacturer  of  that  chemical  who 
has  not  submitted  a  positive  test  result 
to  submit  the  information  required  in 
Part  II  of  EPA  Form  7910-51  under 
§766.30(eKS).  Such  a  notice  will  be 
published  only  if  EPA  needs  additional 
process  data  to  make  a  determination  of 
unreasonable  risk. 

(5)  Dioxin/Furan  Reporting  Form: 
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United  States  EnvlronmentaiTrotectiof^gencir 
Washington,  DC  20460 

bioxins/Furans  Report 


Page  1  o(6 


ft  EPA 

When  completed,  send  this  lof^w. 


fonnAppro¥»d 
OMBM>.  jnuu-uu 

AppnotI  mnpirat  mm-m»-i 


Document  Control  Officer 

Office  of  Toxic  Substances,  TS-793 

VJS  Environmental  Protection  Agency 
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Document  Control  Number     Docket  Number 


Part  I  —  General  Information 


Section  A  —  Submitter  Identification 


Mark  (X)  the  "Confidentiar  box  next  to  any  subsection  you  claim  as  confidential. 


Conll- 


1a.   Person  Name  of  authorised  official 

Submitting 
Notice 


Title 


Company 


Mailing  address  (number  mhI  streetj 


City.  State,  and  ZIP  Code 


Section  B  —  Chemical  Identity  Information  (Use  a  separate  form  for  each  chemical  reported.).       \ 


Mark  (X)  the  "Confidential"  box  next  to  any  subsection  you  claim  as  confidential. 


Chemical  name  and  CAS  ftegistry  Number 


Part  II  —  Process  and  Release  Information 


Section  A  —  Flow  Diagram 


Mark  (X)  the  "Confidential"  box  next  to  any  subsection  you  claim  as  confidential. 


Complete  this  section  for  each  unit  process.  Provide  a  general  process  t>locl(  flow  diagram  that  identifies  major  unit 
operations  and  treatment  processes  and  indicate  the  types  af>d  points  of  release  of  byproducts  and  residuals.  (See 
example  I  attached.} 

(1 )  IrKlude  intermediates,  coproducts  and  byproducts  produced  by  the  process. 

(2)  Proide  a  block  for  each  major  unit  operation  (e.g..  reactor,  washer,  filtration,  air  emission  control,  aeration  lagoon, 
etc.)  in  the  production  process  and  in  the  residuals  management  process. 

(3)  Identify  process  input  such  as  raw  materials,  reagents,  and  solvents  by  chemical  or  common  name  and  CAS  number, 
and  indicate  the  |X)lnt  of  introduction  with  arrows. 

(4)  For  each  unit  operation  in  which  the  temperature  Is  not  ambient,  specify  temperature  or  temperature  range  in  each 
block  of  the  flow  diagram. 

(5)  Specify  operating  pressure  or  pressure  range  In  each  block  of  the  flow  diagram  for  each  unit  operation  In  which  the 
pressure  Is  not  atmospheric. 

(6)  Identify  the  composition  of  the  reaction  vessel  wherever  one  is  used  (e.g.,  stainless  steel,  glass-lirwdl. 

(7)  Numt>er  all  points  In  the  flow  diagram  from  which  the  chemical  sut>stance  will  t>e  released  into  the  environrrtent. 
(See  example  I) 

I I  Mark  (x)  this  box  if  you  attach  a  continuation  sheet. 
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Section  B  —  Environmental  Release  and  Disposal 

You  muM  nwk*  taparata  confidantialfty  ciatms  for  ttw  raiMM  numbw  and  ttM  wnoum  of  tiM  sub^ 
information.  Mark  U)  tha  "Confidantiai"  bOK  nam  to  aach  itam  you  ctaWn  at  oonfidanttaL 

(2)  Estimate  tha  amoum  of  tha  chamieat  •ut>atanca  relaasad  dtrectty  to  lt»a  anvwonmarw  or  into  control  iechrM>iogv  (in  ka/Oai  or  ka/bMehl 

(3)  —  Mark <x)  this  column  if  aiMriaa  in  ootumns^l  >  and/or  (2)  ara confidantial 

(4)  —  Wantify  tha  madia  (air.  land,  or  water/  to  «vhich  tha  substance  win  be  released  from  the  release  point. 

(5)  —  Describe  control  technology,  if  arty,  that  will  be  used  to  limit  the  release  of  the  sut>stance  to  the  environment  For  releases  disposed  of  on 

land,  cftaractarize  tlie  disposal  rrtathod. 

(6)  —  Mark  (x)  this  coluntn  if  entries  in  columns  (4)  and/or  (5)  ara  oor>fideniiat 

(7)  —  Identify  the  destinat»of^<sJ  of  releases  to  water. 

Re«e«M 

Numtor 

ft) 

Amount  of  (ulxTanca 

raleaaed 

(2) 

Confi- 
dentiel 

13) 

Madwol 

14) 

Control  Mchnotogtr 

ComR- 

aamiel 
(S) 

■■'i 

'     -J*       . 

■ 

•       ' 

. 

■"I           V   .  ■ 

•    - 

,'"      ^       ,           -     T,      ■ 

t        ■.■  •  " 

»■■. 

i 

1 

J 

» 

'       " 

" 

i 

.'' 

-                  -                 - 

• 

i 

'  \ 

« 

f.                    ■ 

t 

'  - 

(7)M9rk(x)thedestination<sl                   r~|  POVN Ipublicly  owned    r~|  Navigabta                        r~|  Other  — 
of  releases  to  water                             l-J  tnaimeni  works)            1 — i  waterway                       >— '  tMpacHr/t 

1 — 1  Mark  (x)  this  txjx  if  roo       1 
1     ]  attach  a  continuation          | 

EPA  Form  7710  51  <9-86) 


BEST  COPY  AVAILABLE 


Sma Federal  Register  /  Vol.  50.  No.  244  /  Thursday.  December  19. 1985  /  Proposed  Rules 


PageAof  6 


Part  III  —  Production,  Import,  and  Use  Information 

Mtrtt  M  the  "ConHdentM"  box  next  to  any  item  you  clehn  as  confidential. 

1 .     Production  volwmo  —  Report  the  production  votume  during  the  past  1 2  months  of  production  Also  report  the  maximum 
prtxiuction  vo4ume  for  any  consecutive  1 2-month  period  during  the  past  3  years  of  production 

Confi- 
dantial 

Past  1 2-month  production  ftg/yearf 

Maximum  1 2-month  production  (kg/year j 

■  .                                          •    ■ .   ' 

•  •     * 

2.     Uaa  lufonwation  —  You  must  make  separate  confiderHiality  clatms  for  tl>e  description  of  ttie  category  of  use.  tt>e  percent  of  production 
wolumodewotadtoaachcatogorY.  the  formulation  of  the  aubctanca.  a«>doiher  use  information.  MarkCx)  the  "Confktontial"  box  next  to  any 
ilam  you  daim  as  confidentiaf. 

(1)—  Oaaeriba  each  category  of  use  of  ttw  chemical  substance  by  function  and  application 

(2)  —  Marfi  (x)  tiMS  ootumn  if  emry  in  column  (1)  is  confidential. 

(3)—  Estimate  ttta  parcant  of  total  production  for  the  past  3  years  devoted  to  each  category  of  use. 

(4)  —  Marii  M  this  column  if  entry  in  column  (3)  is  confidential. 

(5)  —  Estimate  ttie  percent  of  ttie  substance  as  formulated  in  mixtures,  suspensions,  emulsions,  solutions,  or  gels  as  manufactured 

for  eommercial  purposes  at  sites  under  your  control  associated  with  each  category  of  use. 

(6)  —  Mark  (x)  tl>is  column  if  entry  in  column  (5)  is  confidential. 

(7)  —  Mark  (x)  iMt>etl>ef  tt>e  use  is  site-limited.  industrial.  cortUTiercial.  or  consumer.  Mark  more  than  one  column  if  appropriate. 

(8)  —  Mark  (x)  this  column  if  entries  in  column  (7)  are  confidential. 

Read  the  Iwstiuctiows  Manual  for  examples. 

Category  of  use 

Confi- 

(21 

f»roduction 
/percent) 

Confi- 

Formulation 
(percent) 

(5) 

Confi- 
dential 

(6) 

Mark  (k)  appropriate  columnfs) 

m 

Confi- 
dential 

(8/ 

Site- 
limited 

Indus- 
trial 

Com- 
mercial 

Con- 
sumer 

.  * 

■-.-•■■ 

• 

« 

- 

-. 

. 

1  • 

• 

- 

LJ  Mark  (x)  this  box  if  you  attach  a  continuation  stwet. 

3.      Hazard  Information  —            Include  in  the  notice  a  copy  or  reasonable  facsimile  of  any  hazard  warning  statement,  label. 

material  safety  data  sheet,  of  other  information  which  will  be  provided  to  any  person  regarding 
protective  equipment  of  practices  for  the  safe  handling,  transport,  use.  or  disposal  of  the  new 
chemical  substance.  List  in  part  IV  any  hazard  information  you  include. 

LJ  Mark  (x)  this  tmx  if  you  attach  hazard  information 

JMI 
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4.     OocupMioMl  ExpoMir*  —  You  most  m«k«  separate  confidentiality  clamis  for  ttie  description  of  vvorker  activity,  physical  form  of  the 
substances,  number  of  viwkers  exposed,  and  duration  of  actnnty.  Mart  M  ttw  Xonf.deotiaf  hm  nem  to  any  rtem  you  claim  as  confidential 

(1)  Oaecrtbe  the  acifvifiM  in  wl\«c^  workers  may  be  exposed  to           (5)—  Estimate  the  rrtaximum  number  of  yvorkers  involved  in 
the  chemical  substarH:e.  trtclude  activities  in  which                    eacb  activity 

.,.       n^7'.!I!?lfr**"^**^"'^'        ,                                   <«)- M«kWth«ooJymnifan»ryineolumfv(5)isco««««w«ti.l 

(2)  Mark  fx)  this  co*ufnn«  entry  in  column  (1)  is  confidential            (7)  and  (8)  —  Estimate  the  maiumum  duration  of  the  actwMy  for 

(3)  —  Indicate  the  physical  form(s)  of  the  chemical  substance  at                                any  worker  in  hours  per  day  and  days  par  year 

1^,       l!J*i'??^*??'*^u                   .          ,            .                        '*'-  Maf1«x)tNsco««m«if«mnesinco»umn(7)ar»d/or«8)are 
<4|  —  Mark  (x)  this  coluntn  if  entry  in  column  (3)  is  confidential                       conMeniial 

Worker  Activity 

Coitfl- 
dential 

(2) 

Physical 
Forms 

(3) 

Confi- 
dMitial 

(4) 

Maximum  number 
(Si 

Confi- 
dential 

16) 

Maximum  duration 

Confi- 
dwMial 

(9J 

Hrs/day 

m 

Oays/yr 
(8f 

: 

■ 

-  ■  . 

•      .^ 

■  '  ■    ■ 

--     •'■ 

•' 

. 

'                    ■    ■         '  t          '     • 

1  • 

-.       , 

.        .; 

r         • 

• 

LJ  Merk^x)  this  box  if  you  attach  a  continuation  sheet.                                                                                                                                    1 
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Part  IV  —  List  of  Attachments 

Anach  continuation  sh««ts  for  sections  of  th»  form  arxf  optiorwl  information  after  ttiis  page  Ctearly  identify  ttie  attachment  and  the 
•action  of  the  form  to  vwhich  it  relates,  if  apuropriate.  Number  consecutivety  ttie  pages  of  the  attachments,  bi  column  (2)  below,  enter  the 
indusrve  page  numbers  of  each  attact>ment. 

Mark  (x)  tf>e  "Confidentiar'  box  next  to  any  anachment  name  you  claim  as  confidential.  Read  the  Instructions  Manual  for  guidance  on 
how  to  claim  any  information  m  an  attachment  as  confidential. 

■7                  Attachment  name           j 

n/ 

Attachmeru 
page  numbers 

(2f 

Confi. 
dential 

<3t 

■ 

.   -•  ■    !  r. 

.                                               -     _    _                 .                                                                                                      '                                 r                           .            ■ 

• 

i                                     •;.       •                                .         1   ■    ■ 

■        -■ 

•  ?                     ;     !     ■  -      - 

•        ■                                     .         1      ■  .      -            •         ;■ 

LJ  Mark  (x)  this  box  if  you  anach  a  continuation  sheet.  Enter  the  attachment  name  and  number. 

Certification 

1  certify  that  to  the  best  of  my  knowledge  and  belief: 

1.  The  company  named  in  part  1,  section  A,  subsection  la  of  this  form  manufactures,  imports,  or  proc^ses, 
other  than  in  small  quantities  for  research  purposes,  the  substance  identified  in  part  1.  section  B. 

2.  All  information  provided  in  this  notice  is  complete  and  truthful  as  of  the  date  of  submission. 

Signature  of  authorized  official 

Date 

Confi- 
dential 

Sigftature  of  agent  Of  applicabh) 

1     ' 

Date 

Confi- 
dential 
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General 
EPA  Form  7710-51, 

You  must  provide  all  information  requested  in  this  form  to 
the  extent  that  it  is  known  to  or  reasonably  ascertainable 
by  you. 

Part  I  —  General  Information 

You  must  provide  the  chemical  identity  of  the  chemical 
substance  reported  on,  even  if  you  claim  the  identity  as 
confidential. 

Part  II  —  Process  and  Release  Information 

You  may  need  additional  copies  of  part  II,  sections  A  and  B 
if  there  are  several  manufacture  operations  that  you  will 
describe  in  the  form.  You  should  reproduce  these  sec- 
tions as  needed. 

Part  ill  —  Production.  Import,  and  Use  Information 

You  must  provide  production  volume,  percent  of  produc- 
tion used  for  each  use  category,  and  whether  use  is 
industrial,  commercial  or  consumer.  Also  included  is  a 
copy  of  any  hazard  warning  and  a  report  of  occupational 
exposure.  Copies  may  be  made  of  any  part  of  the  form  if 
additional  space  is  needed. 

Part  IV  —  List  of  Attachments  *.    • 

You  should  attach  additional  sheets  if  you  do  not  have 
enough  space  on  the  form  to  answer  a  question  fully.  In 
part  IV,  list  all  attachments  you  include  with  the  form. 

Optional  Information 

You  may  include  with  the  form  any  information  that  you 
want  EPA  to  consider  in  evaluating  the  substance. 

Confidentiality  Claims 

You  may  claim  any  information  in  this  form  as  confiden- 
tial. To  assert  a  claim  on  the  form,  mark  (x)  the  "Confiden- 
tial" box  next  to  the  information  that  you  claim  as  confi- 
dential. To  assert  a  claim  in  an  attachment,  circle  or 
bracket  the  information  you  claim  as  confidential. 

A.  General  Instructions 

Complete  the  form  using  a  typewriter  or  by  printing  legi- 
bly in  black  ink.  All  information  must  be  in  English.  Pro- 
vide all  information  requested  on  the  form  to  the  extent 
that  you  know  or  can  reasonably  ascertain  it.  You  may 
attach  continuation  sheets  to  any  subsection  or  item  on 
the  form.  Mark  (x)  the  appropriate  box  on  the  form  if  you 
attach  continuation  sheets. 

The  use  of  the  term  "manufacture"  In  this  form  includes 
both  manufacture  and  import.  Manufacturers  and  impor- 
ters must  fully  comply  with  the  information  requirements 
set  forth  in  the  Polyhalogenated  Dibenzo-p-dioxins/ 
Dibenzofurans  Testing  and  Reporting  Requirements 
Rule.  However,  importers  are  not  required  to  submit  any 
data  under  section  8(a)  of  T^CA  which  relates  solely  to 
exposure  to  humans  or  the  environment  outside  the  Uni- 
ted States. 

Any  manufacturer  or  importer  using  this  form  may  pho- 
tocopy the  form,  sections  of  the  form,  or  these  instruc- 
tions as  frequently  as  needed. 


Instructions 
Dioxins/Furans  Report 


B.  Certification 

The  official  named  in  Part  I,  section  A  of  the  form,  as  the 
person  submitting  the  notice,  must  sign  the  certification 
on  page  6  of  the  form.  This  official  is  responsible  for  the 
truth  and  accuracy  of  each  statement  in  the  certification. 

C.  Asserting  Confidentiality  Claims 

A  manufacturer  or  impoaer  may  assert  a  claim  of  confi- 
dentiality for  any  information  submitted  to  EPA  on  this 
fornj.  To  assert  confidentiality  claims  for  specific  infornw- 
tion  on  the  form  (e.g.,  submitter  identity,  process  data,  or 
use  information),  mark  (x)  in  the  "Confidential"  box  on  the 
form  located  to  the  right  of  the  information.  Marking 
these  boxes  will  provide  a  quick  reference  for  EPA  to 
determine  what  information  is  confidential,  thus  aidir>g 
proper  treatment  of  confidential  business  information. 

Part  I  —  General  Information 

Section  A  —  Submitter  Identification 

Person  submitting  notice  —  Enter  information  on  the 
official  who  signed  the  general  certification  on  page  6. 

Section  B  —  Chemical  Identity  Information 

Chemical  Name  and  CAS  Registry  Number  —  List  the 
common  name  and  Chemical  Abstracts  Registry  numtwr, 
if  available,  for  the  chemical  on  which  you  are  reporting. 

II.  Process  and  Release  Information 

Section  A  —  Flow  Diagram 

Flow  diagram  —  Submit  a  block  flow  diagram  for  each 
major  unit  operation  and  treatment  process  involved  in 
manufacturing  the  chemical  on  which  you  are  reporting. 
Include  the  following  information: 

(1 )  identify  the  product  process,  arKf  chemical  internte- 
diates.  coproducts  and  byproducts  produced  by  ttie 
process; 

(2)  provide  a  block  for  each  major  unit  operation  (e.g., 
reactor,  washer,  filtration,  air  emission  control,  aera- 
tion lagoon,  etc.)  in  the  production  process  ar>d  in  tf>e 
residuals  management  process; 

(3)  identify  all  process  input  such  as  raw  materials, 
reagents,  solvents,  etc.  by  chemical  or  common  name 
and  CAS  number,  and  indicate  the  point  of  introduc- 
tion with  arrows; 

(4)  for  each  unit  operation  in  which  the  temperature  is 
not  ambient,  specify  temperature  or  temperature 
range  in  each  block  of  the  flow  diagram; 

(5)  specify  operating  pressure  or  pressure  range  in 
each  block  of  the  flow  diagram  for  each  unit  operation 
in  which  pressure  is  not  atmospheric; 

(6)  identify  the  composition  of  the  reaction  vessel 
wherever  one  is  used; 

(7)  number  all  points  in  the  flow  diagram  from  which 
the  chemical  substance  will  be  released  into  the  envir- 
onment See  the  example  provided. 


■?»S'liBliSiT' 
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S«ction  B  —  Environmental  Release  and  Disposal 

Column  (1)  —  For  each  release  point  indicated  in  the  flow 
diagram  (part  11,  section  A),  enter  the  corresponding 
number. 

Column  (2)  —  Estimate  the  amount  of  the  chemical  (in 
kg/day  for  continuous  operations  or  kg/batch  for  batch 
operations)  that  will  be  released  from  the  release  point 
before  entering  control  technology.  Base  your  estimate 
on  your  maximum  12-month  production  volume. 

Column  (4)  —  Enter  the  medium  (air,  water,  land)  into 
which  the  release  stream  discharges  (whether  or  not 
control  techrwiogy  is  used). 

Column  fS)  —  For  releases  to  the  air  and  water,  describe 
the  type  of  technology  used  to  control  the  release  of  the 
chemical.  Examples  of  control  technologies  include  car- 
bon filter,  scrubber,  and  biological  treatment  (primary, 
secondary,  etc.).  Give  as  complete  a  description  as  possi- 
ble. Enter  "none"  if  no  control  technology  is  used  and  the 
substance  is  released  directly  to  the  environment.  For 
disposal  on  land,  describe  the  landfill  site  construction 
(including  liners)  and  handling  procedures.  Describe 
landfill  containers. 

Column  (7) — Mark  (x)  the  appropriate  box  and/or  specify 
other  destinations  of  water  releases. 

Columns  (3)  and (6)  —  Note  that  you  must  make  separate 
confidentiality  claims  for  the  release  number  and  amount 
of  chemical  substance  released  and  other  release  ar>d 
disposal  information. 

Part  III  —  Production,  Import,  and  Use  Information 

A.  Production  Information 

Production  volume  —  Report  the  production  volume  for 
the  past  1 2  months  of  production.  Also  report  the  maxi- 
mum production  volume  for  any  consecutive  12-month 
period  during  the  past  3  years  of  manufacture.  Provide 
this  information  in  kilograms.  Include  in  your  report  the 
amounts  produced  by  persons  under  contract  to  you.  If 
part  of  the  amount  manufactured  is  for  export  include 
this  amount  in  your  reports. 

B.  Use  Information 

Column  ft)  —  Identify  each  possible  category  of  use  of  the 
chemical  substance  by  describing  its  function  and  appli- 
cation. "Function"  is  related  to  the  inherent  physical  and 
chemical  properties  df  the  substance  (e.g..  degreaser, 
catalyst  piasticizer.  ultraviolet  absorber).  "Application" 
refers  to  the  use  of  the  substance  in  particular  processes 
or  products  (e.g.,  a  degreaser  may  be  used  for  cleaning  of 
fabricated  metal  parts).  Following  are  some  examples  of 
how  you  should  descrit>e  categories  of  use: 

°  a  disperse  dye  carrier  for  finishing  polyester  f it>ers 
**  a  cross-linking  agent  for  epoxy-like  coatings  for  metal 

surfaces 
**  a  flame  retardant  for  surface  application  on  cotton 

apparel,  textile  home  furnishings,  and  exterior  canvas 

products 
**   a  surfactant  in  automobile  spray  wax 
^  a  colorant  for  paper  and  other  celluiosics 

Column  (3)  —  Report  the  percent  of  the  total  production 
volume  during  the  past  1 2  months  manufactured  for  each 
category  of  use. 


Column  (5)  —  Estimate  the  weight  percent  of  the  chemi- 
cal substance  contained  in  any  formulated  mixture,  sus- 
pension, emulsion,  solution,  or  gel  associated  with  each 
category  of  use  as  manufactured  for  commercial  pur- 
poses at  sites  under  your  control.  Where  the  substance  is 
distributed  from  your  site  neat,  enter  N/A  for  not 
applicable. 

For  example: 


Catagory  of  Um 

Cross-linking  agent 
for  epoxy-type 
coatings  for  matal 
surfaces 

'Flame  retardant  for 
cotton  apparel 

Surfactant  in 
autoiTK)bile 
apray  wax 

Colorant  for  paper 

andottter 

celluiosics 


FofiVHilateQ  Pfo- 

ductaa 

Manufactured 

fwne;  dtstrittutad 
neat 


none;  distributed 
neat 

spray  auto  wax 
(suspension) 


Paccent  of  CHam- 
ical  Subctanca 

N/A 


N/A 

.4 


colorant  (solution)         S5 


Column  (7)  —  Mark  (x)  to  indicate  if  the  category  of  use  is 
site-limited.  Also  mark  (x)  to  indicate  whether  the  use  is 
for  industrial,  commercial,  and/or  consumer  use  as 
defined  below.  Mark  more  than  one  box,  if  appropriate. 
For  example,  a  surfactant  in  an  automobile  wax  may  have 
a  consumer  use  in  liquid  wax.  a  commercial  use  in  auto 
washes,  and  an  industrial  use  by  automobile  menu- . 
facturers. 

Site-limited:  The  substance  is  used  only  on  the  contig- 
uous property  unit  where  it  is  manufactured  and  not 
intentionally  distributed  outside  that  site  except  for  waste 
disposal.  This  includes  all  factories,  storage  space,  and 
warehouses  at  the  site.  An  example  would  be  an  inter- 
mediate which  is  further  reacted  on-site  to  produce  a 
chemical  product. 

lndustrial:Jhe  chemical  substance  or  products  containing 
the  substance  are  used  only  at  the  site  of  other  manufac- 
turers or  processors,  e.g.,  textile  dyeing,  paint  formula- 
tion, use  of  a  resin  to  manufacture  an  article. 

Commercial:  The  chemical  substance  or  products  con- 
taining the  substance  are  used  by  a  commercial  enter- 
prise providing  a  consumer  service,  e.g.,  use  by  commer- 
cial dry  cleaning  establishments,  use  by  painting 
contractors,  or  use  by  roofers  in  commercial  building 
construction. 

Consumer:  The  chemical  substance  or  products  contain- 
ing the  substance  are  used  by  private  individuals  in  or 
around  a  resider>ce,  or  during  recreation,  or  for  any  other 
personal  use  or  enjoyment,  e.g.,  automotive  polish,  dyed 
wearing  apparel,  household  cleaners,  etc. 

Columns  (21  (4).  (6).  (8)  —  Note  that  you  must  make 
separate  confidentiality  claims  for  the  description  of  the 
category  of  use,  the  percent  of  production  devoted  to  each 
category,  and  other  use  information.  The  information  in 
this  section  is  used  to  evaluate  potential  exposure  of  the 
chemical.  If  you  wish  to  provide  any  additional  informa- 
tion which  would  assist  in  this  analysis,  it  may  be  submit- 
ted as  optional  information. 


BEST  COPY  AVAILABLE 
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C.  Hazard  Information 

Include  with  the  form  a  copy  or  reasonable  facsimile  of 

any  hazard  warning  statement,  label,  material  safety  data 

sheet,  or  other  information  which  Is  provided  to  any  per-  '  '       ■      '■'' 

son  regarding  protective  equipment  or  practices  for  the 

safe  transport,  use  or  disposal  of  the  chemical.  Identify 

any  copies  of  hazard  information  or  warnings  that  you 

attach  in  Part  IV.  List  of  Attachments. 

D.  Occupational  Exposure  Information 

Columnfl) — Describe  each  specif  ic  activity  in  the  opera- 
tion during  which  workers  may  be  exposed  to  the  chemi-  ...    " 

cal.  Such  activities  may  include  charging  reactor  vessels.  -■■  .    ':  .  .^^r. 

sampling  for  quality  control,  transferring  materials  from  •-     ' 

one  work  area  to  another,  drumming,  bulk  loading,  Chang-  -.    • 

ing  filters,  and  cleaning  equipment.  Activities  must  be  *' 

described  even  if  workers  wear  protective  equipment  or 
clothing.  (Recommended  protective  equipment  should  be 
included  as  part  of  Hazard  Information). 

Column  (3)  —  Indicate  the  physical  form  of  the  substance 
at  the  time  of  exposure,  e.g..  solid  (crystals,  granules. 

powder,  dust),  liquid  (solution,  paste,  slurry,  emulsion,  .■'-•• 

mist,  spray),  gas  (vapor,  fume),  even  if  workers  wear  pro- 
tective equipment. 

Column  (5)  —  Report  the  maximum  number  of  workers 

involved  in  each  specific  activity,  based  on  the  reported  -    ..   ' 

maximum  1 2-month  production  volume. 

Co/a/nn  ^7>  —  Enter  the  maximum  duration  that  any  or>e 

worker  will  engage  in  the  activity  in  hours/day,  e.g..  8  .-  ^ ' 

hours/day.  '.  ' 

Co/u/nn/8y— Enter  the  maximum  duration  that  any  one  ■    ^         . 

worker  will  engage  in  the  activity  in  days/year.  t>ased  on 
the  reported  maximum  production  volume,  e.g.,  200 
days/year. 

Columns  (2J,  (4),  (6),  (9)  —  Note  that  you  must  make 

separate  confidentiality  claims  for  the  description  of  -      >•    :     . 

worker  activity,  physical  form  of  the  chemical,  number  of 

workers  exposed,  and  duration  of  exposure.  ' 

Part  IV  —  List  of  Attachments 

Attach  any  continuation  sheets  for  sections  of  the  form 

and  any  optional  information,  after  the  last  page  of  the 

form.  Clearly  identify  the  attachment  and  the  section  to 

which  it  relates.  Number  consecutively  the  pages  of  the 

attachments.  Enter  the  total  number  of  pages  in  the  form 

on  the  last  line  of  the  List  of  Attachments.  Mark  (x)  the 

"Confidential"  box  next  to  any  attachment  you  claim  as  '       '  "      - 

confidential.  See  the  section  of  these  instructions  titled  '';.■■'■  ■    '  ■ 

Confidentiality  for  guidance  on  claiming  any  information  '" 

confidential. 

[FR  Doc.  85-2966©  Filed  12-18-85;  8:45  am)  . 
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INFORMATION  SECURITY  OVERSIGHT 
OFFKE 

32  CFR  Part  2003 

Nationai  Security  Information; 
Standard  Forma 

AOtNCV:  Information  Security  Oversight 
Office  (ISOO). 
action:  Final  rule. 

awiAiry.  This  amendment  to  32  CFR 
Part  2003  provides  for  the  use  within  the 
executive  branch  of  the  following 
standard  forms  that  pertain  to  national 
seauity  information:  Security  Container 
Information:  SF  700;  Activity  Security 
Checklist:  SF  701;  Security  Container 
Check  Sheet:  SF  702;  TOP  SECRET 
Cover  Sheet:  SF  703;  SECRET  Cover 
Sheefc  SF  704;  and  CONFIDENTIAL 
Cover  Sheet:  SF  705. 

EFFECnvc  DATE:  December  19, 1985. 
Fon  Funnwi  mfoiimation  contact: 

Ethel  Theis.  Senior  Program  Analyst, 
ISOO.  Telephone:  (202)  535-7251. 
SUPPLfiNENTAfiv  tNFORMATKMC  Section 
5.2(b)(7)  of  Executive  Order  12356 
authorizes  the  Director  of  ISOO  to 
prescribe  the  use  of  standard  forms  that 
will  promote  the  implementation  of  the 
government-wide  information  security 
program.  ISOO  has  developed  these 
forms  in  coordination  with  those 
agencies  that  will  be  primarily  affected 
by  them.  The  information  collection 
requirements  contained  in  this  rule 
(Subpart  B)  are  not  subject  to  Office  of 
Management  and  Budget  clearance 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 

List  of  Subjects  in  32  CFR  Part  2003 

Classified  information.  Executive 
orders.  Information,  National  security 
information.  Security  information. 

PART  2003— NATIONAL  SECURITY 
INFORMATION-STANDARD  FORMS 

1.  The  authority  citation  for  32  CFR 
Part  2003  continues  to  read: 

Authority:  Sec.  5.2(b)(7)  of  E.0. 12356. 

Sul>part  A— General  Provisions 

2.  Section  2003.4  is  revised  to  read  as 
follows: 

§2003.4    AvaHabWty. 

Agencies  may  obtain  copies  of  the 
standard  forms  prescribed  in  Subpart  B 
by  ordering  through  FEDSTRIP/ 
MILSTRIP  or  from  the  General  Services 
Administration  (GSA)  Customer  Supply 
Centers  (CSCs).  The  national  stock 
number  of  each  form  is  cited  with  its 
description  in  Subpart  B. 


Subpart  B—Prescrit>ed  Forma 

3.  Subpart  B  is  amended  by  adding 
S  2003.21  through  2003.26  to  read  as 
follows: 

{  2003^1    Security  Container  NiformatfcMt 
SFTOa 

(a)  SF  700  provides  the  names, 
addresses  and  telephone  numbers  of 
employees  who  are  to  be  contacted  if 
the  security  container  to  which  the  form 
pertains  is  found  open  and  unattended. 
The  form  also  includes  the  means  to 
maintain  a  current  record  of  the  security 
container's  combination  and  provides 
the  envelope  to  be  used  to  forward  this 
information  to  the  appropriate  agency 
activity  or  official. 

(b)  SF  700  shall  be  used  in  all 
situations  that  call  for  the  use  of  a 
security  container  information  form. 
Agency-wide  use  of  SF  700  shall  begin 
when  supplies  of  existing  forms  are 
exhausted  or  September  30, 1986, 
whichever  occurs  earlier. 

(c)  Parts  2  and  2A  of  each  completed 
copy  of  SF  700  shall  be  classified  at  the 
highest  level  of  classification  of  the 
information  authorized  for  storage  in  the 
security  container.  A  new  SF  700  must 
be  completed  each  time  the  combination 
to  the  security  container  is  changed  as 
required  by  applicable  executive 
order(8),  statute(s)  or  implementing 
security  regulations. 

(d)  Only  the  Director  of  the 
Information  Security  Oversight  Office 
(ISOO)  may  grant  an  agency's 
appUcation  for  a  waiver  from  the  use  of 
SF  700.  To  apply  for  a  waiver,  an  agency 
must  submit  its  proposed  alternative 
form  to  the  Director  of  ISOO  along  with 
its  justification  for  use.  The  ISOO 
Director  will  review  the  request  and 
notify  the  agency  of  the  decision. 

(e)  The  national  stock  number  for  the 
SF  700  is  7540-01-214-5372. 

92003.22    Activity  Security  CtMCkHet 
SF701. 

(a)  SF  701  provides  a  systematic 
means  to  make  a  thorough  end-of-day 
security  inspection  for  a  particular  work 
area  and  to  allow  for  employee 
accountability  in  the  event  that 
irregularities  are  discovered. 

(b)  SF  701  shall  be  used  in  all 
situations  that  call  for  the  use  of  an 
activity  security  checklist.  Agency-wide 
use  of  SF  701  shall  begin  when  supplies 
of  existing  forms  are  exhausted  o; 
September  30, 1986.  whichever  occurs 
earlier. 

(c)  Completion,  storage  and 
disposition  of  SF  701  will  be  in 
accordance  with  each  agency's  seciuity 
regulations. 

(d)  Only  the  Director  of  the 
Information  Security  Oversight  Office 


(ISOO)  may  grant  an  agency's 
application  for  a  waiver  htjm  the  use  of 
SF  701.  To  apply  for  a  waiver,  an  agency 
must  submit  its  proposed  alternative 
form  to  the  Director  of  ISOO  along  with 
its  justification  for  use.  The  ISOO 
Director  will  review  the  request  and 
notify  the  agency  of  the  decision. 

(e)  The  national  stock  number  for  the 
SF  701  is  7540-01-213-7899. 

92003.23  Security  Container  Ctieck  Sheet 
SF702. 

(a)  SF  702  provides  a  record  of  the 
names  and  times  that  persons  have 
opened,  closed  or  checked  a  particular 
container  that  holds  classified 
information. 

(b)  SF  702  shall  be  used  in  all 
situations  that  call  for  the  use  of  a 
security  container  check  sheet.  Agency- 
wide  use  of  SF  702  shall  begin  when 
supplies  of  existing  forms  are  exhausted 
or  September  30, 1986,  whichever  occurs 
earlier. 

(c)  Completion,  storage  and  disposal 
of  SF  702  will  be  in  accordance  with 
each  agency's  security  regulations. 

(d)  Only  the  Director  of  the 
Information  Security  Oversight  Office 
(ISOO)  may  grant  an  agency's 
application  for  a  waiver  from  the  use  of 
SF  702.  To  apply  for  a  waiver,  an  agency 
must  submit  its  proposed  alternative 
form  to  the  Director  of  ISOO  along  with 
its  justification  for  use.  The  ISOO 
Director  will  review  the  request  and 
notify  the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the    ' 
SF  702  is  7540-01-213-7900. 

92003.24  TOP  SECRET  Cover  Sheet 
SF703. 

(a)  SF  703  serves  as  a  shield  to  protect 
TOP  SECRET  classified  information 
from  inadvertent  disclosure  and  to  alert 
observers  that  TOP  SECRET 
information  is  attached  to  it. 

(b)  SF  703  shall  be  use  in  all  situations 
that  call  for  the  use  of  a  TOP  SECRET 
cover  sheet.  Agency-wide  use  of  SF  703 
shall  begin  when  supplies  of  existing 
forms  are  exhausted  or  September  30. 
1986.  whichever  occurs  earlier. 

(c)  SF  703  is  affixed  to  the  top  of  the 
TOP  SECRET  document  and  remains 
attached  until  the  document  is 
destroyed.  At  the  time  of  destruction.  SF 
703  is  removed  and.  depending  upon  its 
condition,  reused. 

(d)  Only  the  Directpr  of  the 
Information  Security  Oversight  Office 
(ISOO)  may  grant  any  agency's 
appUcation  for  a  waiver  from  the  use  of 
SF  703.  To  apply  for  a  waiver,  an  agency 
must  submit  its  proposed  alternative 
form  to  the  Director  of  ISOO  along  with 
its  justification  for  use.  The  ISOO 
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Director  will  review  the  request  and 
notify  the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  703  is  7540-01-213-7901. 

§2003.25    SECRET  Covar  Shaat  SF  704. 

(a)  SF  704  serves  as  a  shield  to  protect 
SECRET  classified  information  from 
inadvertent  disclosure  and  to  alert 
observers  that  SECRET  information  is 
attached  to  it. 

(b)  SF  704  shall  be  use  in  all  situations 
that  call  for  the  use  of  a  SECRET  cover 
sheet.  Agency-wide  use  of  SF  704  shall 
begin  when  supplies  of  existing  forms 
are  exhausted  or  September  30, 1986, 
whichever  occurs  earlier. 

(c)  SF  704  is  affixed  to  the  top  of  the 
SECRET  document  and  remains 
attached  imtil  the  document  is 
destroyed.  At  the  time  of  destruction,  SF 
704  is  removed  and,  depnding  upon  its 
condition,  reused. 

(d)  Only  the  Director  of  the 
Information  Security  Oversight  Office 


(ISOO)  may  grant  any  agency's 
application  for  a  waiver  from  the  use  of 
SF  704.  To  apply  for  a  waiver,  an  agency 
must  submit  its  proposed  alternative 
form  to  the  Director  of  ISOO  along  with 
its  justification  for  use.  The  ISOO 
Director  will  review  the  request  and 
notify  the  agency  of  the  decision. 

(e)  The  national  stock  number  of  the 
SF  704  is  7540-01-213-7902. 

§2003.28    CONROENTIAL  Cow  ShMl 
SF70S. 

(a)  SF  705  serves  as  a  shield  to  protect 
CONFIDENTIAL  classified  information 
from  inadvertent  disclosure  and  to  alert 
observers  that  CONFIDENTIAL 
information  is  attached  to  it. 

(b)  SF  705  shall  be  use  in  all  situations 
that  call  for  the  use  of  a 
CONFIDENTIAL  cover  sheet.  Agency- 
wide  use  of  SF  705  shall  begin  when 
supplies  of  existing  forms  are  exhausted 
or  September  30, 1986,  whichever  occurs 
earlier.  '    ' 


(c)  SF  705  is  affixed  to  the  top  of  the 
CONFIDENTIAL  document  and  remains 
attached  until  the  document  is 
destroyed.  At  the  time  of  destruction.  SF 
705  is  removed  and.  depending  upon  its 
condition,  reused. 

(d)  Only  the  Director  of  the 
Information  Security  Oversi^t  Office 
(ISOO)  may  grant  any  agency's 
application  for  a  waiver  from  the  use  of 
SF  705.  To  apply  for  a  waiver,  an  agency 
must  submit  its  proposed  alternative 
form  to  the  Director  of  ISOO  along  with 
its  justification  for  use.  The  ISOO 
Director  will  review  the  request  and 
notify  the  agency  of  the  decision. 

(e)  The  national  stock  number  for  die 
SF  705  is  7540-01-213-7903. 

Steven  GarfinkeL 

Director,  Infotmation  Security  Oyersight 

Office. 

December  16, 1985. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

December  1. 1985. 

This  report  is  submitted  in  fuinilment 
of  the  requirements  of  Section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
{Public  Law  9^-344).  Section  1014(e) 
provides  for  a  monthly  report  listing  all 
budget  authority  for  this  fiscal  year  for 
which,  as  of  the  first  day  of  the  month,  a 
special  message  has  been  transmitted  to 
the  Congress. 

This  report  gives  the  status  as  of 


December  1. 19S5,  of  31  deferrals 
contained  in  the  first  two  sped^ 
messages  of  FY  1986.  There  were  no 
rescissions  proposed.  These  messages 
were  transmitted  to  the  Congress  on 
October  1,  and  November  25, 1965. 


Rescissions  (Table  A  and  AttadHMat  A) 

As  of  December  1, 1985,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Defenals  (Table  B  and  Attai  hiast  ■) 

As  of  December  1, 1985,  $3,605.5 
million  in  1986  budget  authority  was 
being  deferred  from  obligation  and  $7.7 
miUion  in  1986  outlays  was  being 


deferred  from  expenditure.  Attachment 
B  shows  the  history  and  status  of  each 
deferral  reported  during  FY  1986. 

iBformation  From  Special  Messages 

The  special  message  containing 
information  on  the  deferrals  covered  by 
ttiis  cumulative  report  is  printed  in  the    - 
Federal  Register  listed  below: 

Vol  50,  PR  p.  41100.  Tuesday,  October  8, 
1985 

Vol.  50,  FR  p.  49498,  Monday,  December 

2,1985 
lames  C  MUler  UI, 

Director.  i^i  '   -^' .    '■ 
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TABLE  A 
STATUS  OF  1986  RESCISSIONS 


Anount 
(In  fdlllons 
of  dollars) 


0 
P 

0 


.^V^    ;-.- 


Rescissions  proposed  by  the  President..... : - 

Accepted  by  the  Congress.,.,.............*. ..,.,,,,.......  - 

Rejected  by  the  Congress 

Pending  before  the  Congress ®' 

TABLE  B 
STATUS  OF  1986  DEFERRALS 

.!  Aaount 

(In  Millions 
of  dollars) 

Deferrals  proposed  by  the  President $3,652.1- 

Routlne  Executive  releases  through  Decentber  1,  1985 -38.8 

Overturned  by  the  Congress 9. 

Currently  before  the  Congress $3,613.3  a/ 


a/    This  amount  Includes  $7.7  million  In  outlays  for  a  Department  of  the 
"*     Treasury  deferral  (D86-30). 


Attachments 


RlFi^luiill!i^i'^i^'*''-'"'^'j'''''''''''^hlJW 
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UUdMMit  «  -  SUtM  of  RMClstlom  -  Fiscal  Tmt  1M« 


At  af  Ow(i*tr  1.  IMS 
taNMts  4k  ThOHSwtds  of  Dollars 

*9»iicy/»wM»//kcoMttt 


rrtvloosly       CarrMtly       D«tt  of        Imamt      -  tmamt 
RoscUsloa      Consldorad  baforo         Nassaga      Rasctadad       Rada 

Maabar        by  Coagrast         Coaorats  Avaltabia    Avallabia 


Rata         CongrastloMl 
»ct 


ct<aa 


Roaa. 


Attachwflt  B  -  Status  of  OcfarraU  -  Fiscal  Taar  19M 


«s  of  Oecnter  1 .  I98S 
Aaounts  in  TtMMisaads  of  OoUars 

Agency /Ruraa«>Accawat 


AaoMOt  Aaouat  Coagras-  Aaoant 

TransiMtted  Transaltted  Cuailatlva  slonally  Congras-  Dafarrad 

Deferral    Original      SubseqMcat  Data  of      ONB/AgtMy  Reqalrad      staaal  Caaslatlw        as  af 

Ruater      Requast  Change  Message        Releases  Releases      Action  Adjastaants     ll-l-RS 


FUROS  Ai>l>«0(>RIATEO  TO  TMC  PRESIDENT 

Appalacklan  Regloaal  Ocvclopaent  Rrograas 
Appalachiaa  regional  devclopacnt  prograas..  Oa«-l  n.RM 

International  Secvrity  Assistance 
Econoaic  sapport  fund 006-24         I.222.U« 


II-2S-H 


10.000 
1.222.21* 


DEPARIHERT  OF  ASRICW.TURE 

Forest  Service 
Eipcnses.  brush  disposal 066-2  77.JU 

salvage  sales 086-3  22.8S4 


DEPARTICRT  OF  COHKRtt 

Rational  Oceanic  and  Ataospkeric  AdBinistration 
Proaote  and  develop  fishery  pradacts  and 
research  pertaining  to  Aaerican  fisheries  086-26  32.333 

Fisheries  loan  fund D86-2S  1,95»- 


t»-i-as 

lO-l-OS 


11-26-86 
U-2$-« 


77 .113 
22.864 


32,333 
l.OM 


OEPARTKNT  OF  DEFENSE   -  NItlTARY 

Hllitary  Construction 
Rllitary  construction,  all  services 066-4  363.079 

Faaiiy  Rousing 
Foaily  housing.  Air  Force 066-27  11,800 


lO-l-IS 
11-26-86 


6.298 


347.761 
11.800 


DEPARTICRT  OF  OEFERSE  -  CIVIL 

Hildlife  Conservation.  Military  Reservations 
Wildlife  conservation 086-6 


1.168 


10-I-8S 


1.168 
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At  •*  •attubtr  I .  IMS  ^muf*  »«oui»t 

tuDuntt  te  MMSMMh  Of  OolUr*  Tr«Mrt«U4  Ir«w»nted 

tefcrral    trifiMl      Sutmiwt 
»twicy<»Mr— m/«cc— t  N«N*cr      Ra«ycst 

OEPUTKNT  OF  [NER6T 

iwrgf  Program 
Fossil  enerfi  resedrch  »ni  de»elop»nt 086-»  »,2«' 

FossO  eoergy  construction 066-7  7,03« 

n»<i»\  p«tr«teua  and  oil  »h»1e  reserves D86-I  ISS.6M 

Energy  conserMtlon m-9  »,W0 

SM  petroleua  occount 08t-l0  .   S3t.«Si 

AUernotlve  tutU  producHo* W«-M  l,W» 

PoHer  Narteting  Adatntstrttion^ 
Southeastern  Poi«er  »d«lnistrat«o«. 
Operation  and  aiaJntenance OM-l»  2S.3M 

Souttniestern  Po(«r  »d«1n1strat1on. 
Operation  and  ■•tntenance OM-13  5.000 

Western  krt*  Power  »d«1nlstrat1on. 
Construction,  rehabilitation,  operation 
and  Mintenance DB6-14  21.t>9i 

Departnental  Adaintstration 
OepartiMntal  adainistration DM-IS  S.^OI 

0€PART«HT  OF  HtALTN  AMO  HUtiAlt  S£«VI«S 

Office  of  Assistant  Secretary  for  Health 
Scientific  activities  overseas 

(special  foreign  currency  progran) 086-16  J.OOO 

Social  Security  Adainlstratlor. 
Kaitation  on  adainlstratlvc  openses 

(construction) 086-28  6.«89 

OePADTICNT  OF  J«STI(X 

Bureau  of  Prisons                                            .  ■  • 

Buildings  and  facilities 086-17  M.OOO 

Office  of  Justice  Prograas 
Criae  victias  fund 086-18  100.000 

OEPARTKNI  OF  STATE 

Bureau  of  Refugee  Prograas 
United  States  eaergency  refugee  and 
aigration  assistance  fund,  eiecutlvc......  086-19  M.08Z 

Other 
Assistance  for  inpleaentation  of  a 
Contadora  agreeaent 086-20  2.000 

DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation  Adalnlstratlon 
Discretionary  grants 086-21  223.600 

Federal  Aviation  Adalnlstratlon 
(^acuities  and  equipaent  (Airport  and 
airway  trust  fund) 086-2*  6e6,«3l 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Revenue  Sharing  • 
Local  governacnt  fiscal  assistance  trust 

fund 086-30  7.70 

Local  govemaent  fiscal  assistance  trust 

fundTT 086-31  »«.3«9 


Congres- 

CaMtattM     «««Mny  Congr«»- 

•f      e«iM«Mcr     l««»«r«d  tional  CoMtotlw       m  «f 

Iff       RelMSM       talMMS  Action  »Oiit— Ti    U-l-m 


10-1-as 

lO-l-H 
10-l-M 
t»-t-M 
lO-l-SS 


lO-l- 

■M 

lO-l 

■n 

10-I-8S 

10-1 

-•s 

lO-l-BS 
n-25-8S 

10-I-8S 
10-1-85 

10-1-es 

lO-l-BS 

10-1-85 
11-25- 85 

11-25-85 
11-25-85 


1.M1 


S3t.9« 


23.9M 


8.501 


63 


27  .MS 

■■-      • 

(.4n 

20.e«8 

iM.eM 

{23  .IM 
CM.4JI 

7.741 
M.2M 


^Mm 
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AtUdumt  ■  -  Statvs  of  ttftrrsh  -  Ftsctl  Tear  1M6 

As  of  DccMbcr  I ,  IMS  taomit  Aaeaat  Ceagm- 

Aaownts  tn  TkoKSMMb  of  OotUrs  TrMsa<U*4  TrtMiritttd  CwwUtlvc  stOMlly  Congres-  Otfcrrad 

BcferrtI    OrlglMl      Sataa^nMt  tote  of      OI«/*«t«cy  R«q«tr«d  sIomI  CimlatiM       m  af 

Ageacy/tttrMu/AccoiMt  Nmter      Rt^wst  Chwtgc  Ntssag*       RtlMtM  RtlMsn  Actlw  MjMtmnts    12~l-tS 

OTHER  INKRCMCENT  MERCIES  1 

f 

RcMKylvanf*  ikvcnac  Dcvclspamt  Corporttloii 
L«iid  «cqu«sU<on  *iKl  (tewlooMftt  fund DW-22  Id.M?  lO-l-IS  •       •       <^  ■      lO.M? 

R«tlro*4  Rctlrcaent  Roard  ■ 

IHlHMkec  r«nro*d  rntrwctttriitg,      "  •!■  .  -         .  %,.     ., 

•daiitistrtttoii. BW-23  243  .  It-I-M  243 

TOT*.  DtFERR«.S 3.tM.003  0  3<,R40  0  0      3.tl3.K3 

Rote:    All  of  the  etevc  taognts  represent  budget  wthortty  eicept  the  Local  CevenMcnt  Fiscal  Asslstaaca  Trust  Fund  (000-30)  of  outlays  oaly. 
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Briefings  on  How  To  Um  tlM  Federal  Register— 
For  information  on  briefings  in  Washington,  DC,  tee 
announcement  on  the  inside  cover  of  this  issue. 
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ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


WASHINGTON,  DC 

WHEN:  January  17;  at  9  am. 


WHERE: 


RESERVATIONS: 


Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington.  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS: 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations.  I 

NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 
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Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 
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Rules  and  Regulations 


Federal 

Vol.  SO.  No.  245 

Friday.  December  20.  U8S 


This,  section  of  ths  FEDERAL  REGISTER 
contains  regulatory  documents  haying 
generat  appOcabiiity  arxl  legal  effect,  most 
of  which  are  Iteyed  to  and  codtlied  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
US.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
weeiL 


DEPARTMENT  Of  JUSTICE 

Immigration  and  NaturaNzafion 
Senrtca 

8  CFR  Part  238 

Contiacta  With  Transportation  Unas; 
Addltlon  of  Continental  AhrNnos 

aqenct:  Immigration  and  Naturalization* 
Service,  Justice. 

action:  Pinal  rule. 

summary:  This  rule  amends  the  listing 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
passengers  and  crew  at  locations 
outside  the  United  States  by  adding  the 
name  of  Continental  Airlines. 
EFFECTIVE  DATE:  December  11, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J.  Shogren.  Director,  Pobcy 
Directive  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW.,  Washington,  DC  20536.  Telephone: 
(202)  633-3048. 

SUPPLEMEm-ARY  INFORMATIONC  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Continental  AirHncs  to 
provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.Cv 
1228(b}).  Preinspection  outside  the 
United  States  facilitates  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  travelKng  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proftosed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  lines'  names  to  the 
present  listing  and  is  editorial  in  nature. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 


rote  withia  tke  definition  of  section  1(») 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  238 

Aliens,  Common  carriers,  Covemmeat 
contracts,  Inspections,  Transportation 
lines. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  UNE8 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  238  of  the 
Immigration  and  Nationality  Act.  as  amended 
(6  U.S.C.  1103  and  1228). 

§238.4    [AnwndMQ 

In  i  238.4  Preinspection  ontside  the 
United  States,  the  listing  of 
transportation  lines  is  amended  by 
adding  the  name  Continental  Airiioet 
under  "At  Vancouver". 


Dated:  Dccenber  12, 1S8S. 
Marvin  |.CibMav 
Acting  Associate  Commissioner, 
Examinetiont,  tnmigTation  and 
Naturalization  Service. 

[PR  Doc  85-^0177  Filed  12-19-86;  8a4$  am] 
■mwcoee  Mte-ieni 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspoctlon 
Service 

9  CFR  Part  77 

[Docket  Ne^85>126] 

TutMrculosis  In  Cattle;  State 
Designations 

AGBICV:  Animal  and  Plant  Health 
Inspection  Servicer  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  goveraing  the  interstate 
movement  of  cattle  because  of 
tuberculosis  by  lowering  the  designation 
of  New  Mexico  from  an  accredited-free 
State  to  a  RKkdified  accredited  area.  It 
has  been  determined  that  New  Mexico 
no  longer  meets  the  criteria  for 
designatioQ  as  an  accredited-free  State 
but  meets  the  criteria  for  designation  as 
a  modified  accredited  area. 


The  regulations  do  not  impose 
restrictions  on  the  interstate  movement 
(rf  cattle  not  known  to  be  affected  «nth 
or  exposed  to  tabercakwis  from  either 
accredited-free  States  or  modified 
accredited  areas.  However,  the 
designation  for  any  given  iurisdiction 
can  affect  the  marketability  of  cattle 
from  that  jurisdiction,  since  some 
prospective  cattle  buyers  prefer  to  bny 
cattle  from  accredited-free  States. 

effective  date:  [anoary  21, 1986. 

FOR  FURTHER  INFORMATION  CONTACR 
Dr.  Ralph  L  Hosker,  Cattle  Diseases 
Staff,  VS.  APHlSv  USDA,  Room  818. 
Federal  Building.  6605  Belcrest  Road. 

Hyattsville,  MD  20782,  301-43ft-«715. 

su^fLEDKiirrARY  information: 
Backgroend  ^ 

The  Tuberculosis  in  Cattle" 
regnlatfons  (contained  in  9  CTH  Part  77 
and  referred  to  below  as  the  regulations] 
regulate  the  interstate  movement  of 
cattle  because  of  tuberculosis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  not  known  to  be  affected  with  or 
exposed  to  tuberculosis  are  based  on 
whether  the  cattle  are  moved  horn 
jurisdictions  designated  as  accredited- 
free  States,  modified  accredited  areas, 
or  Doojnodined  accredited  areas,  llw 
criteria  for  detenrnning  the  status  of 
States  (the  term  State  is  defined  to  mean 
any  State,  territory,  the  Diatrict  oi 
Columbia,  or  Puerto  Rico)  or  portions  oC 
States  is  contained  in  the  doosnent 
captioned  "Uniform  Methods  and 
Rules — Bovine  Tuberculosis 
Eradication,"  which  has  been  made  part 
of  the  regulations  by  incorporation  h^ 
reference.  Generatly  the  status  of  States 
or  portions  of  States  is  determined 
based  on  the  rate  of  tuberculosis 
infection  present  and  the  effectiveness 
of  a  tuberculosis  control  and  eradication 
pro-am. 

A  document  published  in  Ae  Federal 
Register  on  September  30. 1985  (50  FR 
39711-39712),  proposed  to  amend  the 
regulations  by  lowering  the  designation 
of  New  Mexico  from  an  accredited-free 
State  to  a  mocfified  accredited  area. 

Comments  were  solicited  concerning 
the  proposal  for  a  30-day  period  ending 
November  29, 1985.  No  comments  were 
received.  Based  on  die  rationale  set 
forth  in  the  proposal,  the  regulations  are 
amended  as  {iropased. 


51836        Federal  Register  /  Vol.  50,  No.  245  /  Friday,  December  20,  1985  /  Rules  and  Regulations 


Executive  Order  and  Regulatory 
Flexibility  Act 

This  action  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  major  rule. 
Based  on  information  compiled  by  the 
Department,  it  has  been  determined  that 
this  action  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  It  has  been  determined  that 
this  action  will  not  have  a  significant 
effect  on  marketing  patterns  and  will  not 
have  a  significant  economic  impact  on 
those  persons  affected  by  this  document. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  diat  this  action  will  not  have 
a  signiFicant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  SubjecU  in  9  CFR  Part  77 

Animal  diseases.  Cattle, 
Transportation,  Tuberculosis. 

PART  77— TUBERCULOSIS  IN  CATTLE 

Accordingly,  9  CFR  77  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  77 
continues  to  read  as  set  forth  below: 

Authority:  21  U.S.C.  111.  114. 114a.  115-117, 
120. 121. 134b.  134f;  7  CFR  2.17.  2.51.  and 
371.2(d). 

2.  In  S  77.4,  paragraph  (b)  is  revised  to 
read  as  follows: 

9  77.4    AcGrMin«d-fr*«  State*. 

(a)  •  •  * 

(b)  The  following  States  are  hereby 
designated  accredited-free  States: 
Arizona,  Colorado,  Connecticut. 


Delaware,  Indiana,  Kansas,  Maine. 
Maryland.  Massachusetts,  Michigan, 
Minnesota,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey, 
New  York,  North  Dakota,  Oklahoma, 
Pennsylvania.  Rhode  Island,  South 
Carolina,  South  Dakota,  Utah,  Vermont, 
Wyoming,  and  the  Virgin  Islands  of  the 
United  States. 

Done  at  Washington.  DC,  this  17th  day  of 
December,  1985. 
G.I.  Fichtner, 

Acting  Deputy  Administrator.  Veterinary 
Services. 

[PR  Doc.  85-30174  Filed  12-19-65;  8:45  ami 

BILLING  COOC  3410-34-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  265 

(Docket  No.  R-05641 

Delegation  of  Authority  to  Reserve 
Banks  To  Act  on  Certain  Applications 
Requiring  Prior  Approval  of  the 
Federal  Reserve  Board  and  To  Furnish 
Certain  Competitive  Factor  Reports 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  amending  12 
CFR  Part  265,  its  Rules  Regarding 
Delegation  of  Authority,  to  delegate  to 
the  Federal  Reserve  Banks  authority  to 
act  on  certain  applications  requiring 
prior  approval  of  the  Federal  Reserve 
Board  and  to  furnish  certain  competitive 
factor  reports.  It  is  expected  that  this 
delegation  of  authority  would  aid  in  the 
expeditious  processing  of  certain 
applications  requiring  the  Board's  prior 
approval  and  furnishing  of  certain 
competitive  factor  reports. 
EFFECTIVE  DATE:  December  16, 1985. 
FOR  FURTHER  INFORMATION  CONTACT. 

Stephen  A.  Rhoades,  Chief,  Financial 
Structure  Section,  (202/452-3906)  or  Jim 
Burke,  Economist  and  Coordinator  of 
Casework,  Financial  Structure  Section, 
Division  of  Research  and  Statistics  (202/ 
452-2612),  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 
Board  has  considered  and  approved  a 
number  of  applications  where  the  only 
aspect  of  the  applications  that  precluded 
delegation  was  the  inability  to  meet  one 
or  both  of  two-delegation  criteria.  Thus, 
the  cases  were  only  considered  by  the 
Board  because  both  of  the  banking 
organizations  involved  were  among  a 
state's  10  largest  banking  organizations; 
or  each  of  the  banking  organizations  had 
over  $100  million  of  total  deposits  in 


banking  o^ices  in  the  same  banking 
market  that,  after  consummation  of  the 
proposal,  would  control  over  10  percent 
of  total  deposits  in  that  market.  Many  of 
these  cases  could  have  been  processed 
under  delegated  authority  had  this 
amendment  to  the  Board's  Rules  been  in 
place,  while  those  cases  requiring  closer 
scrutiny  and  consideration  by  the  Board 
would  still  have  been  retained  for  the 
Board's  review. 

In  light  of  this  experience,  the  Board 
believes  the  Reserve  Banks  should  be 
delegated  the  authority  to  approve 
applications  unless  both  of  the  banking 
organizations  involved  are  among  the 
five  largest  banking  organizations  in  any 
of  their  respective  states,  or  among  the 
50  largest  banking  organizations  in  the 
United  States;  or  if  the  banking 
organizations  have  a  combined  market 
share  (on  a  banks-only  basis)  of  over  30 
percent,  or  consummation  of  the 
proposal  would  result  in  an  increase  of 
at  least  200  points  in  the  Herfindahl- 
Hirschman  Index  ("HHI")  in  a  highly 
concentrated  market  (a  market  with  a 
.  post-merger  HHI  of  at  least  1800). 

In  addition,  in  line  with  the  policies  of 
the  Board  and  the  Department  of  Justice, 
the  Reserve  Banks  should  be  delegated 
the  authority  to  approve  applications 
involving  divestitures  designed  to 
address  any  substantial  anticompetitive 
effects,  unless  such  divestitures  are  npt 
to  be  effected  on  or  before 
consummation  of  the  proposed 
transaction. 

The  amendment  to  the  Board's 
Delegation  Rules  would  expedite 
applications  processing  and  would 
decrease  the  number  of  Board  cases  that 
do  not  present  significant  issues. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq),  the  Board 
certifies  that  the  proposed  amendment, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
amendment  would  ease  the  application 
of  the  existing  regulations  and  does  not 
have  particular  effect  on  small  entities. 

Public  Comment 

The  provisions  of  section  553  of  Title 
5,  United  States  Code,  relating  to  notice, 
public  participation,  and  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  change  to  be 
effected  is  procedural  in  nature  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section.  The  Board's  expanded 
rulemaking  procedures  have  not  been 
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followed  because  the  amendment  i»  a 
technical  one  and  because  it  relieves  • 
burden  that  could  obttnict  necessary 
and  prompt  action  that  would  be  in  the 
public  interest. 

List  of  Subjects  in  12  CFR  Part  265 

Authority,  delegations  (Government 
agencies].  Banks,  banking.  Federal 
Reserve  System. 

Pursuant  to  its  authority  under  section 
18(c)  of  dw  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1828(c)),  sections  3(a)  and 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)  and  1843(c)(8), 
sections  5(a).  5(b)  and  7(d)  of  ^  Bank 
Servkce  Corporation  Act  (12  U.S.C. 
1865(a).  1865(b)  and  1867(d)),  and 
§  S  225.14  and  225.23  uf  Regolatian  Y  (12 
CFR  225.14  and  225.23),  to  approve 
applications  requiring  prior  approval  of 
the  Board,  and  under  the  provisions  of 
section  18(cK4)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(d)(4))  to 
furnish  to  the  Comptroller  of  the 
Currency  and  the  Federal  Deposit 
Insurance  Corporation  reports  on 
competitive  factors  invcrived  in  a  bank 
merger  required  to  be  approved  bjr  one 
of  those  agencies,  the  Board  of ' 
Governors  amends  its  Rules  Regarding 
Delegation  of  Authority  (12  CFR  Part 
265)  by  revising  §  265.2. 

PART  265— {AMENDEOl 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows. 

Authority:  Sec.  11,  38  Stat.  261;  12  U.SX:. 
248] 

2.  Section  265.2  is  amended  by 
revising  paragraph  (f)(22)(v)  to  read  as 
follows: 

§265.2    Specific  functiofwdate«at«d  to 
Board  Employees  and  to  Fadaral  Raaanra 
Banks. 

***** 

(0  *  *  * 

(22)*    •   * 

(v)  With  respect  to  bank  holding 
company  formations,  bank  acquisitions 
or  mergers,  the  proposed  transaction 
involves  two  or  more  banking 
organizations: 

(A)  That  rank  among  a  State's  five 
largest  banking  organizations,  or  among 
the  50  largest  banking  organizations  in 
the  United  States  (as  measured  by  total 
domestic  deposits  within  the  relevant 
area);  or 

(B)  That,  upon  consummation  of  the 
proposal,  would  control  over  30  percent 
of  total  deposits  in  banking  offices  in  the 
relevant  geographic  market,  or  would 
result  in  an  increase  of  at  least  200 
points  in  the  Herfindahl-Hirschman 
Index  ("HHI")  in  a  highly  concentrated 


market  (a  market  with  a  post-merger 
HHF  of  at  least  1800);  or 

(C]  Where  divestitures  designed  to 
address  any  substantial  anticompetitive 
effects  are  not  effected  on  or  before 
cuiisumiiiation  of  the  proposed 
transaction;  or 
***** 

By  order  of  the  Board  of  Govemon  of  the 
Federal  Reserve  System,  December  16, 1985. 
William  W.  WilM, 
Secretary -of  the  Board. 
(PR  Dioc.  86-30103  Filed  12-19-85;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 

[No.«5-10«4]  i 

FSUC  Insurance  Premiums 

Deted:  December  2, 1985. 

AeCNcr:  Federal  Home  Loan  Bank 

Board. 

action:  Fmal  rule. 

SUMMARV:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC"  or  "Corporation"), 
is  amending  its  regulations  to  provide  a 
procedwe  for  the  payment  of  premiums 
for  insurance  on  a  semiannual  basis. 
EFFECTIVE  date:  January  20, 1986. 
FOR  FURTHCR  INFOfllMTKMI  CONTACT: 
Lawrrence  W.  Hayes,  Deputy  General 
Counsel  for  FSUC,  Office  of  General 
Counsel.  (202)  377-6428;  Terrill  Rupp, 
Attorney,  Office  of  the  General  Counsel; 
(202)  377-6773  or  William  Boyer.  Deputy 
Director,  Office  of  Administration,  (202) 
377-6666,  Federal  Home  Loan  Bank 
Board,  at  1700  G  Street.  NW.. 
Washington,  DC  20552 
SUPPLEMENTARV  INFORMATION:  On 
August  23, 1965,  the  Board  proposed 
amendments  to  §  563.15  of  its  Insurance 
Regulations  (12  CFR  563.15)  that  would 
provide  for  the  semiannual  payment  of 
the  standard  prenuum  for  insurance  of 
accounts  required  by  section  404(b)(1)  of 
the  National  Housing  Act,  as  amended 
("NHA").  12  U.S.C.  1727(b)(1).  As 
proposed,  the  amendments  contemplate 
payment  of  regular  premiums  for 
insurance  on  a  semiannual  basis  as 
follows.  Each  insured  institution  would 
be  billed  on  the  anniversary  of  the 
issuance  of  its  certificate  of  insurance 
for  an  amount  equal  to  one-twelfth  of 
one  percent  of  the  total  amount  of  all 
accounts  of  the  insured  members  of  such 
institution,  determined  on  the  basis  of 
the  most  recent  monthly  or  quarterly 
report  filed  by  such  institution  with  the 
Board  as  of  the  anniversary  date.  Six 


months  after  ita  anm'versary  date,  each 
institution  would  cither  be  billed  for  aa 
adjusted  premimn  payment  in  an 
amount  equal  to  one-twelfth  of  one         * 
peraent  of  the  increase  ia  the  reported 
total  amount  of  aD  accouata  of  the 
insured  mcabert  of  attdi  inatitution.  or 
givm  a  credit  for  such  institution's  next 
anniversary  billing  in  an  amount  equal    ~ 
to  one-tweUth  of  one  percent  of  the 
decrease  in  the  reported  total  amount  (A 
all  accounts  of  the  insured  members  of 
such  institatkm.  Both  the  semiannual 
payment  and  credit  would  be 
determined  on  the  basis  of  tfie  most 
recent  monthly  or  quarterly  report  filed 
by  such  institution  «with  the  Board  as  (rf 
such  semiannual  date. 

After  considerfaig  the  pnonc 
comments  received  and  other  available 
infonnation.  the  Board  has  determined 
to  adopt  the  amendments  substantially 
as  proposed. 


Discusstoaof 


Letters 


The  Board  received  nineteen  public 
comment  letters  on  die  proposed  rule: 
eighteen  from  insured  institutions,  and 
one  from  the  United  States  League  of 
Savings  Institutions.  Four  letters 
supported  the  proposal  without  serious 
qualification.  Of  the  remaining  letters, 
five  were  on  the  whole  in  favor  of  the 
proposed  rule  and  ten  against;  but  some 
of  the  same  questions  were  raised  by 
supporters  that  were  raised  by  those 
objecting  to  the  proposal. 

Several  commenters  took  the  position 
that  a  semiannual  payment  should  be  an 
amount  equal  to  one  half  of  Vix  of  one 
percent  of  a  semiannual  increase  in 
accoents  (or  %4  of  one  percent  of  the 
increase).  The  reason  voiced  for  this 
position  by  those  seeking  a  modification 
of  the  proposal  was  that  the  semiannual 
payment  was  a  half-year's  premium  for 
a  half-year  period  of  insurance;  one 
commenter  asserted  that  "the 
semiannual  payment  will  create  a 
shortened  period  of  coverage  for  the 
same  annual  rate  chai^ged  in  the  past" 
Some  commenters  questioned  the 
legality  of  the  proposal  on  the  ground 
that,  under  the  language  of  section 
404(b)ll)  of  the  NHA.  the  Corporation 
may  collect  a  semiannual  premium  only 
in  instaHments  each  equal  to  Vt*  of  one 
percent  of  the  accounts.  One  commenter 
argued  that  the  "assessment  base"  could 
only  be  an  institution's  insurance 
anniversary  date.  Another  argued  that 
assessing  a  premium  on  growth  within 
six  months  appeared  to  violate  the  spirit 
or  intent  of  the  "premium  year" 
referred  to  in  section  404.  Some 
commenters  asserted  that  the  proposal 
would  change  the  amount  of  the 
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standard  premium  to  an  amount  greater 
than  that  authorized  by  statute. 

Several  comment  letters  suggested 
alternative  methods  for  assessing  or 
collecting  premiums:  "risk  related" 
premiums;  monthly  adjustments; 
quarterly  billing  and  paying:  and  even  a 
"customer  option"  under  which  a 
customer  engaging  in  a  large  transaction 
would  obtain  insurance  for  "any  and 
all"  of  its  accounts  by  payment  of  a 
special  premium  that  would  be  collected 
by  the  institution  and  forwarded  to  the 
FSLIC.  It  was  also  suggested  that 
average  growth  over  a  six-month  period 
be  used  as  a  basis  for  the  semiannual 
payment,  in  order  to  avoid 
circumvention  of  the  proposed  rule. 

Several  letters  complained  of  the 
Tmancial  burden  that  would  be  placed 
upon  insured  institutions  by  semiannual 
payment  in  the  proposed  form;  and  some 
commenters  declared  that  it  was  unfair 
to  place  additional  charges  on  well-run 
institutions  to  provide  for  the  continued 
existence  of  poorly  run  institutions. 

Several  comment  letters,  including 
some  in  support  of  as  well  as  some  in 
opposition  to  the  proposal,  argued  that  a 
cash  semiannual  payment  for  growth  in 
accounts  should  be  complemented  by  a 
cash  refund  for  a  decline  rather  than  a 
credit  toward  the  next  anniversary 
payment. 

Authority 

Section  404(b)(1)  of  the  NHA  provides 
as  follows: 

Each  institution  whose  application  for 
insurance  is  approved  by  the  Corporation 
shall  pay  to  the  Corporation,  in  such  manner 
as  It  shall  prescribe,  a  premium  for  such 
insurance  equal  to  one-twelfth  of  1  per 
centum  of  the  total  amount  of  all  accounts  of 
the  insured  members  of  such  institution.  Such 
premium  shall  be  paid  at  the  time  the 
certificate  is  issued  by  the  Corporation  under 
section  403,  and  thereafter  annually,  except 
that  under  regulations  prescribed  by  the 
Corporation  such  premium  may  be  paid 
semiannually. 

The  implementing  authority  granted  to 
the  Corporation  is  broad  and  the 
legislative  history  of  this  provision 
neither  states  nor  implies  limitations 
upon  the  discretionary  authority 
conferred  by  the  terms  of  the  statute. 

It  is  clear  under  the  provisions  of 
section  404(b)(2)  that  the  "premium 
year"  of  each  insured  institution  begins 
on  the  anniversary  of  the  issuance  of  a 
certiHcate  of  insurance.  The  statute 
allows  the  Corporation  to  prescribe 
semiannual  payment  and  places  a 
limitation  of  '/12  of  one  percent  of 
accounts  of  insured  members  upon  the 
amount  of  the  premium,  but  it  does  not 
specify  any  particular  point  or  points  in 
time  as  the  basis  or  bases  of  assessing 


payment.  The  term  "all  accounts  of 
insured  members"  includes  uninsured 
portions  of  insured  members'  accounts. 
The  proposed  regulation  is  deliberately 
designed  to  take  account  of  growth  in 
accounts  during  a  premium  year,  and  the 
consequent  growth  in  the  insurance  risk 
of  the  Corporation  (and  decline  in 
account  and  risks),  but  clearly  maintains 
the  absolute  annual  statutory  limitation 


of  Vi  a  of  one  percent  of  the  accounts  of 
insured  members. 

The  following  examples  of 
anniversary  and  semiannual  payments 
under  the  proposal  illustrate  these 
principles.  An  institution's  accounts 
grow  at  the  following  rate  over 
semiannual  periods,  triggering  the 
following  payments: 


Pmniuni  Year                            ,',    

0 

S12.000 

S10 

V, 

J12.120 

$.10 

1 

$12,240 

$10.20 

m 

$12,360 
HO 

2 

$12,480 
$10.40 

2^ 

Accounts...   .           _„                     „    

$12,600 
$.10 

I-  - 

As  of  year  V4,  the  total  payments 
made  to  the  Corporation  for  the 
premium  year,  including  the  first 
payment  and  the  semiannual  payment, 
would  equal  and  not  exceed  Vit  of  one 
percent  of  the  accounts  of  the  institution 
as  reported  prior  to  the  year  V^  payment. 
As  of  year  IV^,  the  total  payments  made 
to  the  Corporation  for  the  premium  year, 
including  both  the  anniversary  payment 
at  year  1  and  the  semiannual  payment  at 
year  IV^.  would  equal  and  not  exceed 
Vi  2  of  one  percent  of  the  accounts  of  the 
institution  at  year  iVt.  This  result  will 
hold  with  respect  to  payments  and 
credits  under  conditions  of  continuing 
decline  or  alternating  growth  and 
decline.  It  is  true  that  the  total  amount 
of  the  premium  for  a  premium  year  is 
finally  determined  as  of  the  report  prior 
to  the  semiannual  payment  rather  than 
as  of  the  report  prior  to  the  anniversary 
payment.  The  statutory  limitation  upon 
the  total  annual  premium,  however,  does 
not  specify  any  point  or  points  in  time  at 
which  the  limiting  amount  is  to  be 
determined,  but  leaves  this  to  the 
discretion  of  the  Corporation.  In  no 
sense  is  there  a  "double"  premium  in  or 
for  any  premium  year.  The  statutory 
authority  granted  to  the  Corporation  to 
provide  by  regulation  for  semiannual 
payment  of  the  insurance  premium  does 
not  permit  the  Corporation  to  increase 
the  amount  of  that  premium  above  the 
statutory  limit;  but  it  authorizes  the 
Corporation  to  determine  the  manner  in 
which  the  payments  are  to  be  assessed 
and  paid.  'The  amendment  to  §  563.15 
provides  for  an  initial  anniversary 
payment  and  for  a  semiannual  premium 
adjustment;  and  this  amendment  is 
clearly  within  the  Corporation's 
statutory  authority.  Nothing  in  the 
statute  requires  the  Corporation,  if  it 
decides  to  provide  for  semiannual 
payments,  to  specify  two  equal 
payments  of  V24  of  one  percent  of 
accounts,  nor  does  the  statute  hinder 
adjustment  of  the  basis  for  the  total 
assessment  during  the  premium  year. 


The  Board  regards  the  new  rule  as 
essentially  fairer  and  more  equitable 
than  either  the  existing  regulation, 
which  provides  for  a  single  anniversary 
payment,  or  a  regulation  that  would 
divide  the  annual  premium  into  two 
equal  parts.  The  amendment  does  not 
exceed  the  statutory  limitation  for  any 
premium  year,  but  it  does  adjust  for  the 
increased  risk  to  the  insurance  reserves 
of  the  Corporation  resulting  from 
industry  growth,  a  matter  that  ought  to 
be  of  concern  to  the  thrift  industry  as  a 
whole  and  to  the  public. 

Administration 

The  regulation  promulgated  by  this 
resolution  provides  for  a  credit,  not  a 
refund,  to  institutions  the  accounts  of 
which  decline  between  the 
determination  date  for  the  anniversary 
payment  and  the  determination  date  for 
a  semiannual  payment.  The  credit  would 
be  applied  to  the  next  anniversary 
payment. 

There  are  two  reasons  for  providing  a 
credit  rather  than  a  refund.  First,  it  is 
administratively  simpler  and  less  costly 
to  the  Corporation  as  a  matter  of  the 
general  administration  of  premium 
payments.  Second,  it  is  a  necessary 
measure  to  deal  with  possible  payment 
avoidance  techniques  by  some 
institutions.  At  or  near  the  date  of  a 
report  that  is  expected  to  be  used  to 
determine  an  annual  premium,  an 
institution  or  institutions  may  engage  in 
transactions  that  distort  or  mask  the 
amount  and  growth  of  accounts  of 
insured  members.  Accordingly,  the 
Board  has  added  a  provision  to  the  new 
rule,  which  permits  the  Corporation  to 
take  an  average  of  reported  accounts  as 
the  basis  for  a  premium  payment  if 
information  of  the  Board  or  the 
Corporation  indicates  that  a  filed  report 
on  the  basis  of  which  a  premium 
payment  would  usually  be  made  does 
not  accurately  reflect  the  growth  or 
decline  of  an  institution's  accounts. 

The  use  of  semiannual  credits,  rather 
than  refunds,  will  allow  the  Corporation 
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to  administer  the  payment  of 
semiannual  premiums  more  effectively 
and  to  deal  with  techniques  designed  to 
avoid  appropriate  semiannual  premium 
adjustments. 

Other  Possibilities 

The  Board  will  continue  to  review  the 
assessment  and  collection  of  insurance 
premiums  in  the  interests  of  greater 
economy  and  efficiency  and  lessening 
the  risk  to  the  Corporation.  Many  of  the 
suggestions  in  the  comment  letters, 
however,  such  as  quarterly  payments, 
are  not  clearly  within  the  statutory 
authority  of  the  Corporation. 

The  Board  fully  appreciates  the  fact 
that  the  rule  will  probably  increase  the 
actual  amounts  paid  by  insured 
institutions  as  annual  premiums.  In 
considering  and  balancing  the  interests 
of  all  insured  institutions,  however,  the 
Board  has  determined  that,  under 
existing  statutory  authority,  the  new  rule 
represents  a  fairer  method  of  sharing  the 
cost  of  increased  risk  to  the  Corporation 
arising  from  growth  in  accounts  than  the 
old  rule  or  than  other  suggested 
alternatives  that  could  be  implemented. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  Pub.  L  No.  96-354.  94 
Stat.  1164, 1167  (1980),  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  the  supplementary  information 
regarding  the  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  rule. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  There  are  no  alternatives  that 
would  have  less  impact  on  small 
institutions,  consistent  with  the  intended 
result  and  existing  statutory 
requirements  concerning  the  assessment 
of  premiums.  The  rule  will  not  have  a 
disproportionate  impact  on  small 
institutions,  since  the  cost  of  premiums 
assessed  and  credits  given  pursuant  to 
the  rule  will  continue  to  be  a  function  of 
the  amount  of  an  institution's  accounts. 
Further,  the  rule  will  not  involve  any 
significant  new  reporting  or  compliance 
costs  that  could  impose  a 
disproportionate  burden  on  small 
institutions. 

List  of  Subjects  in  12  CFR  Part  563 

Bank  deposit  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations;  Operations. 


Accordingly,  the  Board  hereby 
amends  Part  563.  Subchapter  D.  Chapter 
V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  O— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

1.  The  authority  for  12  CFR  Part  563 
continues  to  read  as  follows: 

Authority:  Sees.  401-405.  48  Stat.  1255-1260, 
as  amended  (12  U.S.C.  1724-1728);  Reorg. 
Plan  No.  3  of  1947.  3  CFR  1943-1948  Comp.,  p. 
1071,  unless  otherwise  noted. 

2.  Amend  §  563.15  by  redesignating 
existing  paragraphs  (a),  (b),  and  (c)  as 
(b),  (c).  and  (d),  respectively;  adding  a 
new  paragraph  (a);  and  revising 
redesignated  paragraph  (b)  as  follows: 

§  563.15    Insurant*  premiums. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  "Annual  payment  date"  means  the 
date  on  which  a  certiHcate  of  insurance 
is  issued  by  the  Corporation  to  an 
institution,  and  each  anniversary  of  the 
issuance  of  such  certificate. 

(2)  "Semiannual  payment  date"  means 
a  date  six  months  after  an  insured 
institution's  annual  payment  date. 

(b)  General  provisions.  (1)  Pursuant  to 
section  404(b]  of  the  National  Housing 
Act,  except  as  provided  in  paragraph  (c) 
of  this  section,  each  institution  whose 
application  for  insurance  is  approved  by 
the  Corporation  shall  pay  to  the 
Corporation  as  follows: 

(ij  On  each  annual  payment  date, 
each  insured  institution  shall  pay  an 
amount  equal  to  one-twelfth  of  one 
percent  or  the  total  amount  of  all 
accounts  (except  note  accounts)  of  the 
insured  members  of  such  institution. 

(ii)  On  each  semiannual  payment 
date,  each  insured  institution  shall  pay, 
or  receive  credit  against  its  next  annual 
payment  for,  an  amount  equal  to  one- 
twelfth  of  onfi  percent  of  the  amount  by 
which  the  total  amount  of  all  accounts 
(except  note  accounts)  of  the  insured 
members  of  such  institution  is  more  or 
less  than  the  total  amount  of  all 
accounts  (except  note  accounts)  of  the, 
insured  members  of  such  institution  as 
determined  for  assessment  of  the 
immediately  preceding  annual  payment. 

(2)  The  amount  of  the  premium  to  be 
paid  by  each  insured  institution  on  each 
annual  payment  date,  and  the  amount  of 
the  premium  to  be  paid  by.  or  the  credit 
to  be  provided  for.  each  insured 
institution  on  each  semiannual  payment 
date,  shall  be  determined  on  the  basis  of 
the  most  recent  report  filed  by  such 
institution  with  the  Corporation  as  of 
each  such  payment  date;  but  any 


insured  institution  that  has  not  filed 
such  a  report  within  60  days  of  any 
annual  payment  date  or  semiannual 
payment  date  shall  provide  more  recent 
information  if  requested  to  do  so  by  the 
Corporation/  Any  amount  contained  in 
any  such  report  covering  accrued,  but 
not  due  and  payable,  or  dividends 
declared,  but  not  due  and  distributable, 
as  of  any  annual  payment  date  or 
semiannual  payment  date  will  not  be 
included  by  the  Corporation  in  the 
computation  of  either  premiums  due  on 
such  annual  payment  date  or 
semiannual  payment  date,  or  credits 
given  on  such  semiannual  payment  date. 
For  purposes  of  this  section,  the  amount 
of  a  tax  and  loan  account,  a  United 
States  Treasury  General  Account  or  a 
United  States  Treasury  Time  Deposit — 
Open  Account  shall  be  the  average  daily 
balance  in  such  account  since  the 
institution's  last  annual  or  semiannual 
payment  date,  whichever  is  more  recent 
unless  the  account  has  been  established 
after  such  date,  in  which  case  the 
average  shall  be  calculated  from  the 
date  of  establishment  of  such  account 

(3)(i)  Notwithstanding  the  provisions 
of  paragraph  (b)(2)  of  this  section,  if  the 
Corporation  determines,  on  the  basis  of 
reports  filed  with  the  Corporation  by  an 
institution  or  other  information  of  the 
Board  or  the  Corporation,  that  a  filed 
report  on  the  basis  of  which  a  premium 
payment  would  be  made  or  credit 
received  by  the  institution  does  not 
accurately  reflect  the  growth  or  decline 
in  the  accounts  of  insured  members  of 
such  institution,  the  Corporation  may 
determine  that  an  annual  or  semiannual 
payment  or  credit  shall  be  made  on  the 
basis  of  the  average  of  such  accounts  as 
reported  over  a  period  determined  by 
the  Corporation,  but  not  to  exceed  six 
months,  and  not  including  any  report 
nied  to  show  the  condition  of  the 
institution  as  of  a  date  more  than  three 
calendar  months  before  or  after  the  date 
of  the  report  on  the  basis  of  which  the 
amount  of  a  premium  payment  would  be 
determined  under  paragraph  (b)(2). 

(ii)  The  Director  of  the  Board's 
Administration  Office  is  authorized  to 
make  determinations  for  the 
Corporation  pursuant  to  paragraph 
(b)(3)(i)  of  this  section. 


By  the  Federal  Home  Loan  Bank  Board. 
|eff  Sconyers. 

Secretary. 

(FR  Doc.  85-30176  Filed  12-19-85;  8:45  ami 
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NATIONAL  CREDIT  UNION 
AOMMSTRATKNi 

12  CFR  Ch.  VII 

Assumption  of  Real  Estate  Loans  by 
Nonmembers,  liitei  ptetive  RuNnQ  and 
Policy  Statement  Number  85~3 

AOaaCV:  National  Credit  Union 
Administration  (NCUA). 

ACnOM:  Interpretive  Ruling  and  Policy 
Statement  Number  85-3. 

summary:  Section  107(5)(A)(i)  of  the 
Federal  Credit  Union  Act  (12  U.S.C 
1757(5)(A)(i))  authorizes  Federal  credit 
unions  to  make  long-term  residential 
real  estate  loans  to  members  on  certain 
stated  conditions  and  subject  to  rules 
and  regulations  of  the  NCUA  Board.  The 
NCUA  Board  has  determined  that,  in  the 
(»8e  of  loans  made  pursuant  to  this 
authority.  Federal  credit  unions  may 
authorize  a  ronmember  to  assume  the 
outstanding  balance  and  maturity  of  the 
loan  in  conjunction  with  a  purchase  of 
the  member's  principal  residence. 

EFFECnvc  date:  December  12, 1985. 

FOn  FUHTHER  INFORMATION  CONTACT 

Steven  Bisker,  Assistant  General 
Counsel,  at  the  above  address,  or 
telephone  (202)  357-1030. 

SUPPLfMEMTARV  INFORMATKM:  Since 
1977,  Feu's  have  been  empowered, 
pursuant  to  section  107(5)(A)(i)  of  the 
PCU  Act  (12  U.S.C.  1757(5)A)(!)),  to  offer 
long-term  real  estate  loans  to  finance  a 
member's  principal  residence.  NCUA's 
implementing  regulation  for  this 
authority  is  set  forth  at  12  CFR  701.21. 

Staff  opinions  have  previously  stated 
that  a  long-term  real  estate  loan  made  to 
a  member  could  not  be  assumed  by  a 
nonmember  unless  the  member 
remained  personally  liable  for 
repayment  of  the  loan.  This  position  has, 
in  the  view  of  the  Board,  placed  an 
unwarranted  burden  on  credit  union 
members  and.  in  most  cases,  precluded 
the  assumability  of  FCU  mortgage  loans. 

The  policy  has  also  placed  Federal 
credit  unions  at  a  disadvantage  vis-a-vis 
other  mortgage  lenders.  Historically, 
letiders  other  than  Feu's  have  had 
greater  flexibility  to  either  allow 
assumption  of  real  estate  loans  on  their 
existing  terms  and  conditions  or  to  use 
"due-on-sale"  clauses  or  similar  devices 
to  either  require  payment  of  the  loan  or 
negotiate  an  adjustment  of  the  interest 
rate  to  reflect  current  market  rates  on 
the  remaining  outstanding  balance  for 
the  remaining  maturity  of  the  loan .  The 
provisions  of  Title  IV  of  the  Gam-St 
Germain  Act  (Public  Law  97-320) 
recognize  these  practices  as  an  integral 
part  of  mortgage  lending. 


NCUA  has  recently  had  an 
opportunity  to  review  this  policy  in  ^      . 
response  to  an  inquiry  from  a  private 
attorney  representing  Federal  credit 
unions.  As  a  result  of  that  review,  the 
Board  has  determined  that,  as  a  matter 
that  is  incidental  to  the  authority  of 
FCU's  in  section  lQ7(5)(A)(i)  of  the  Act 
and  S  701.21  of  the  Rules  and 
Regulations  to  make  long-term  real 
estate  loans  to  members.  FCU's  may 
permit' assumptions,  by  either  members 
or  nonmembers,  under  the  terms  and 
conditions  specified  in  the  loan 
agreement  and  consistent  with  the  Act 
and  Rules  and  Regulations.  This 
includes  the  authority  to  permit  a 
nonmember  to  assume  the  mortgage 
loan  without  the  member  remaining 
primarily  liable  on  the  loan.  In  the  case 
of  a  nonmember  assumption,  there  must 
be  no  new  money  extended  to  the 
borrower  and  no  extension  of  the 
original  maturity  date  beyond  that 
specified  in  the  loan  agreement  with  the 
member. 

This  Interpretative  Ruling  is  not 
intended  to  authorize  reHnancings  by 
nonmembers.  Further,  it  is  not  intended 
to  provide  the  legal  justification  for  an 
FCU  to  engage  in  what  the  Board  would 
consider  a  "sJiam  transaction."  whereby 
a  member  would  be  involved  as  the 
borrower  simply  to  legally  support  the 
making  of  the  initial  mortgage  loan  but 
with  the  u(iderlying  intent  of  having  a 
nonmember  immediately,  or  soon 
thereafter,  assume  the  loan.  FCU's 
engaging  in  such  practices  will  be  dealt 
with  through  NCUA's  administrative 
enforcement  process. 

This  Interpretive  Ruling  does  not  in 
any  way  require  an  FCU  to  permit 
nonmember  assumption  of  real  estate 
loans.  As  provided  in  S  701.21(g)(6) 
(incorporating  regulations  issued  by  the 
Federal  Home  Loan  Bank  Board 
implementing  section  341  of  Pub.  L  97- 
320).  an  FCU  may,  pursuant  to  the  loan 
agreement,  declare  the  loaft  immediately 
due  and  payable  if  the  member's 
residence  securing  the  loan  is  sold. 
Further,  the  loan  agreement  may  provide 
for  adjustment  of  the  interest  rate  on  the 
remaining  balance  of  the  loan  as  a 
condition  of  approving  the  assumption. 
Lastly,  FCU's  permitting  assumptions 
should  not  disregard  their  customary 
credit  standards  in  evaluating  whether 
the  nonmember  is  creditworthy. 

When  a  long-term  real  estate  loan  is 
assumed  by  a  nonmember  FClTs  are 
advised  to  make  appropriate  accounting 
entries  to  reflect  that  the  loan  is  no 
longer  a  loan  to  a  member.  FCU's  are 
recommended  to  record  such  loans  in 
ledger  account  711 — Notes  and 
Contracts  Receivable,  as  described  in 


the  Accounting  Manual  for  Federal 
Credit  Unions. 

Interpretative  Ruling  and  Policy 
Statement  85-3 

Assumption  of  Real  Estate  Loans  by 
Nonmembers 

Consistent  with  its  authority  to  make 
long-term  real  estate  (mortgage)  loans 
pursuant  to  section  107(5)(A)(i]  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1757(5)(AKi))  and  Section  701J21(g)  of 
the  National  Credit  Union 
Administration  Rules  and  Regulations 
(12  CFR  701.21(g]).  a  Federal  credit 
union  may  permit  a  nonmember  to 
assume  a  member's  mortgage  loan  in 
conjunction  with  the  purchasing  of  the 
memt>er'8  principal  residence.  Provided 
that 

(1)  The  nonmember  assumes  only  the 
remaining  unpaid  balance  of  the  loan 
(no  new  money  or  refinancing); 

(2)  There  is  no  extension  of  the 
original  maturity  date  beyond  that 
specified  in  the  loan  agreement  with  the 
member, 

(3)  The  original  loan  was  not  made  to 
the  member  with  the  underlying  intent 
of  having  a  nonmember  immediately,  or 
soon  thereafter,  assume  the  loan; 

(4)  The  terms  of  the  assumption  are 
consistent  with  the  loan  agreement  and 
in  compliance  with  the  FCU  Act,  NCUA 
Rules  and  Regulations,  and  other 
applicable  law. 

By  the  National  Credit  Union 
Administration  Board  on  December  12, 1985. 
Rosemary  Brady, 
Secretary  of  the  Board. 
[PR  Doc.  85-30152  Filed  12-19-85:  8:45  ain| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[  Airspace  Oocicat  Na  B4- AEA-8 ) 

Designation  of  Trartsttion  Area;  South 
Hm.VA 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  designates  a 
transition  area  at  South  Hill,  VA.  A  new 
NDB  Runway  36  instrument  approach 
procedure  has  been  developed  to  the 
Mecklenburg-Brunswick  Regional 
Airport.  The  transition  area  is  to  provide 
protected  airspace  for  aircraft 
departing/arriving  under  instrument 
flight  rules  (IFR). 
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EFFECTIVE  DATE:  0901  G.M.T.  March  13, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Kelley,  Airspace  and  Procedures 
Branch,  AEA-530.  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  J.F.K. 
International  Airport,  Jamaica,  New 
York  11430;  Telephone:  (718)  917-1228. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  13, 1985,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  establish  a  transition  area  at 
Mecklenburg-Brunswick  Regional 
Airport,  NJ,  to  provide  controlled 
airpsace  from  700  feet  above  the  surface 
for  IFR  arrival/departure  aircraft  at 
Mecklenburg-Brunswick  Regional 
Airport  (49  FR  41526).  A  new  NDB 
Runway  36  instrument  approach 
procedure  has  been  developed  to  the 
Mecklenburg-Brunswick  Regional 
Airport.  Interested  parties  were  invited 
to  participate  in  this  proposed 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7460.6  dated  January  3, 1984. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  new  transition  area  at  Mecklenburg- 
Brunswick  Regional  Airport,  NJ.  A  new 
NDB  Runway  36  approach  procedure 
has  been  developed  ot  the  Mecklenburg- 
Brunswick  Regional  Airport.  This  action 
provides  protected  airspace  for  aircraft 
arriving/departing  under  instrument 
flight  rules. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
iubstantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Transition  areas.  Aviation  safety. 

AdopdoD  of  the  Amemiment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-{  AMENDED] 

"1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
E.0. 10654;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983);  14  CFR  11.69. 

§71^1    (Amended] 

2.  Section  71.181  is  amended  as 
follows: 

South  HiU.  VA  [New] 

That  airpsace  extending  upward  from  700 
feet  above  the  surface  within  a  five  statute 
mile  radius  of  the  Mecklenburg-Brunswick 
Airport  (laf.  36'41'17"  N.,long.  78'03'17"  W.); 
and  within  3.5  miles  each  side  of  the  182* 
bearing  from  the  Mecklenburg  NDB  extending 
from  the  five  mile  radius  to  ten  miles  south  of 
the  NDB. 

Issued  in  Jamaica,  New  York,  on  December 
6,1965. 

Tunothy  L  Hartnett, 

Acting  Director.  Eastern  Region. 

(FR  Doc.  85-30097  Filed  12-19-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM85-1-000  (Parts  A-0)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  15, 1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Order  granting  request  for 
clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 


filed  by  Hadson  Gas  Systems,  Inc.,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Commission,  825  Nortli  . 
Capitol  Street.  NE^  Washington.  DC 
20426,  (202)  357-5418. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Request  for  Claiificatioo 

Before  Commissioners:  Raymond  J. 
O'Connor,  Chairman;  A.  G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  C  M. 
Naeve. 

In  the  matter  of  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol 
(Hadson  Gas  Systems,  Inc.).  Docket  No. 
RM85-l-0db. 

Issued  November  15, 1985. 

On  November  7. 1985,  Hadson  Gas 
Systems  Inc.,  (Hadson)  requested 
clarification  of  S  284.105(a)  as 
promulgated  under  Order  No.  436.' 
Specifically,  Hadson  inquires  whether  a 
pipeline  would  meet  the  non- 
discriminatory termination*  provision 
under  that  section  if.  before  Deceml)er 
15, 1985,  it  terminated  all  NGPA  section 
311  transactions  initiated  on  or  after 
November  1, 1985  but  continued  those 
NGPA  section  311  transactions  which 
meet  the  transition  provisions  of 
S  284.105(a). 

Section  284.105  is  intended  to  {Ht>vide 
continued  service  under  the  same  terms 
and  conditions  (except  for  S§  284.7  and 
284.106)  for  transportation  commenced 
under  NGPA  section  311  prior  to  the 
issuance  of  Order  No.  436  on  October  9. 
1985  without  prejudice  to  a  pipeline's 
option  to  begin  "new"  section  311 
transportation  after  November  1, 1985. 
under  §284.102.*  Accordingly,  the  "new" 
section  311  transportation  may  be 
terminated  prior  to  December  15. 1985  to 
avoid  the  requirements  of  §  284.10, 
without  affecting  a  pipeline's  authority 
to  continue,  beyond  December  15, 1985, 
transportation  that  qualifies  for 
transition  under  §  284.105(a). 


■  33  FERC 1  61.007.  SO  FK  42406  (Octot>er  18, 196$) 
'Hadson  die*  our  conclusion  in  another 
clarifying  order  tliat  a  new  {  284.102  transporlatioii 
may  be  initiated  and  terminated  before  December 
15. 1985  without  ever  attaching  the  contract  demand 
reduction  and  conversion  rights  of  {  284.10  so  long 
as  the  termination  of  NGPA  section  311 
transportation  is  not  unduly  discriminatory. 
Regulation  of  Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (Columbia  Gas  Transmission 
Corp.).  Order  Granting  Request  for  Clarificatton, 
issued  October  31. 1965. 
•See.  e.g.  J284.102. 


I  -  -  - 
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By  the  Conunission. 
KmhmIIi  F.  Phunb, 
Secretary. 

|FR  Ooc.  85-30127  Filed  12-l»-a5;  8:45  am| 
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18  CFR  Part  284 

(OociMt  No.  RM«»-1-000  (Parts  A-0)1 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  22, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE 

action:  Order  addressing  request  for 
emergency  clarification. 

summary:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284.  50  FR  42408 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Hadson  Gas  Systems,  Inc.,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Biancardi,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  (202)  357-5418. 
SUPPLEMENTARY  INFORMATION: 

Order  Addressing  Request  for 
Emergency  Clarification 

Before  Commissioners:  Raymond  |. 
O'Connor.  Chairman:  A.  G.  Sousa,  Charles  C. 
Slalon,  Charles  A.  Trabandl  and  C.  M. 
Naeve. 

In  the  matter  of  regulation  of  natural  gas 
,  pipelines  after  partial  wellhead  decontrol 
(Hadson  Gas  Systems.  Inc.),  Docket  No. 
RM85-1-000  (Paris  A-D). 

Issued  November  22, 1985. 

On  November  15, 1985.  Hadson  Gas 
Systems,  Inc.  (Hadson)  filed  a  request 
for  emergency  clarification  of  Order  No. 
436.'  Hadson  recites  that  ANR  Pipeline 
Company  (ANR)  notified  Hadson  on 
November  14. 1985,  that  it  would  not 
transport  federal  offshore  gas  to  low 
priority  end'users  during  the  period 
November  1  through  December  14, 1985. 


Hadson  requests  the  Commission  to 
clarify  that  ANR  has  the  authority  as 
well  as  the  obligation  to  transport 
federal  offshore  gas  to  end-users. 

The  gist  of  the  question  appears  to  be 
whether  ANR  has  authority  under  the 
new  rules  to  transport  federal  offshore 
gas  to  certain  end-users  during  an 
interim  period  November  1  through 
December  14, 1985. 

With  regard  to  §  284.223(g)  of  the  new 
rules,  we  repeat  that  that  section  in 
effect  allows  for  an  extension  through 
December  14, 198S  of  a  pipeline's 
preexisting  authority  under  a  blanket 
transportation  certificate  to  transport 
gas  for  certain  end-users.* 

However,  the  extension,  while  subject 
t(nhe,Qon::discriminatory  access 
condition  of  §S  284.8  and  284.9,  did  not 
modify  the  pipeline's  authority  in  other 
ways,  for  example,  by  expanding  the 
sources  of  gas  that  qualify.  Since  ANR's 
blanket  certificate  did  not,  prior  to 
November  1, 1985,  authorize 
transportation  of  federal  offshore  gas  for 
end-users,  the  extension  pursuant  to 
§  284.223(g)  similarly  confers  no  such 
authority. 

Accordingly,  we  conclude  that  ANR 
does  not  have  authority,  by  reason  of 
§ 284.223(g),  to  transport  natural  gas 
supplies  from  the  federal  offshore.  To 
this  extent  Hadson's  request  is  denied. 

This  analysis  does  not  end  the  matter, 
however,  for  after  November  1, 1985.  all 
interstate  pipelines  are  authorized  to 
transport  gas  from  any  source,  including 
the  federal  offshore,  under  the  self- 
implementing  atithority  of  §  284.102. 
Moreover,  with  the  elimination  of  the 
"system  supply"  requirement  previously 
contained  in  the  relevant  regulations, 
supplies  of  gas — including  supplies  from 
the  federal  offshore — can  be  sold 
directly  to  end-users  so  long  as 
transportation  is  "on  behalf  of  a  local 
distribution  company  or  intrastate 
pipeline. 

As  the  Commission  said  in  Order  No. 
436: 

With  regard  to  the  meaning  of  the  "on 
behalf  of  requirement,  we  reiterate 
what  was  said  in  the  NOPR: 

However,  as  we  discussed  in  Order  No.  46, 
which  implemented  section  311,  this  test  is  a 
legal  test,  not  a  physical,  test,  and  only 
requires  some  nexus  between  the  transporter 
and  the  intrastate  pipeline  or  local 
distribution  company.  Thus,  the  Intrastate 
pipeline  or  local  distribution  company  need 


'  50  FR  42408  (October  18. 1985) 


'Regulation  of  Natural  Pipeiines  Afler  Partial 
Wellhead  Decontrol  (ANR  Pipeline  Company).  33 
FERC  \  61,161  (No\ember  7, 196S). 


not  physically  receive  the  gas.  but  need  only 
have  the  gas  transported  for  its  account. 
(NOPR.  mimea  at  pp.  57-58)  (footnote 
omitted). 
(Mimeo  at  IV.A.ieg.) 

In  Other  words,  the  "on  behalf  of 
requirement  can  be  met  even  where  title 
to  the  gas  passes  directly  from  the  seller 
to  the  end-user. 

Thus,  while  ANR  may  not  have 
authority  to  transport  federal  offshore 
gas  for  end-users  under  §  284.233(g),  it 
does  have  the  authority  to  transport  the 
same  supplies  to  the  same  end-users  on 
behalf  of  a  local  distribution  company  or 
intrastate  pipeline.  Moreover,  while  all 
authority  under  §  284.223(g)  expires 
after  December  14. 1985,  authorization  of 
§  284.102  is  available  at  all  times. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-30128  Filed  12-19-85;  8:45  am] 
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18  CFR  Part  284 

[Docket  No.  RIM5-1-000  (Parts  A-D)] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued  November  22. 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  denying  request  for 
clarification  and  waiver  of  regulations. 

SUMMARY:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42408 
(Oct  18, 1965).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
nied  by  Energy  Marketing  Exchange. 
Inc.,  the  Commission  issues  this  order 
clarifying  Order  No.  436. 
EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Streeet.  NE.,  Washington,  DC 
20426.  (202)  357-5418. 

SUPPLEMENTARY  INFORMATION: 

Order  Denying  Request  for  Clarification 
and  Waiver  of  Regidatioiis 

Before  Commissioners:  Raymond  ). 
O'Connor,  Chairman;  A.  G.  Sousa  and 


BEST  COPY  AVAILABLE 
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Charles  G.  Stalon,  Charin  A.  Trabandt  and 
C.  M.  Naeve. 

In  the  matter  of  regulation  of  natural  gas 
pipelines  after  partial  wellhead  decontrol 
(Energy  Marketing  Exchange,  Inc.).  Docket 
No,  RM85-1-000  (Parts  A-D). 

Issued  November  22. 19B5. 

On  November  1. 1985.  Energy 
Marketing  Exchange,  Inc.,  (EME)  filed 
pursuant  to  rule  207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
petition  to  waive  or,  in  the  alternative, 
claiify  §  284.223(g]  of  the  Final  Rule  in 
Order  No.  436.  >  EME  states  that  it  is  a 
high  priority  end-user  which  has  been 
receiving  transportation  of  gas  under  the 
authority  of  former  §157.209{e]  of  the 
Commission's  Regulations,  which  at  the 
time  provided  for  transportation  for  any 
category  of  end  use,  because  the 
transporting  pipelines  preferred  to  use 
that  authority  rather  than  the  authority 
for  high-priority  transportation 
contained  in  Order  No.  319  and  former 
§  157.209(a)(l}.  EME  has  transportation 
contracts  that  were  extended  prior  to 
October  9, 1985.  for  terms  extending  into 
1986  or  beyond.  EME  requests  either 
waiver  or  clarification  allowing  these 
transactions  to  be  eligible  for  transition 
under  S  284.223(g)(1).  because  they  could 
have  qualified  as  Order  No.  319 
transactions. 

°  Under  these  facts,  the  ability  to 
continue  receiving  transportation  for 
these  Order  No.  234-B  transactions 
depends  upon  the  election  by  the 
transporting  pipelines  to  continue  under 
the  transitional  rule  set  forth  in 
§  284.223(g)(2). 

This  issue  was  addressed  in  an  order 
dated  October  31, 1985,  denying  a 
similar  request  by  Midwest  Solvents 
Company.*  For  the  reasons  stated 
therein',  these  transactions  do  not 
qualify  under  §284.223(g)(l).  That 
transition  provision  explicitly  requires 
that  the  transaction  be  both  authorized 
and  commenced,  as  an  Order  No.  319 
transaction,  prior  to  October  9, 1985.  The 
facts  presented  by  EME  do  not  justify 
granting  of  a  waiver. 

By  the  Commissloa 
Kenneth  F.  Plumb, 

Secretary 

(FR  Doc  85-30129  Filed  12-19-85;  8:45  am] 
BILUNG  cooc  STir-at-M 


■  33  FERC 1  eiAT.  so  FR  42408  (October  la  1965). 

*  Regulation  of  Natural  Gas  After  Partial 
Wellhead  Decontrol  (Midwest  Solvents  Coflipany). 
Order  Denying  Request  for  Clariricalion,  33  FF.RC 
161.157. 


18  CFR  Part  284 

(DockM  Na  fUMS-1-000  (Part*  A-O)] 

Regulation  of  Natural  (aaa  PIpellnea 
After  Partial  Decontrol 

Issued  Noveml>er  22, 1985. 

aocncy:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Order  denying  request  for 

clarification. 

summary:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 
among  others,  Part  284,  50  FR  42406 
(Oct.  18. 1965).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplifled  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  joint 
petition  filed  by  Teepak,  Inc  and 
Consolidated  Fuel  Supply,  Inc.  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECnVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Joel  K.  Ameson,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  (202)  357-8570. 
SUPPLEMENTARY  INFORMATION: 

Order  Denying  Request  for  Clarification 

Before  Commissioners:  Raymond  |. 
O'Connor.  Chairman;  AG.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  DeControl  (Teepak,  Inc.. 
and  Consolidated  Fuel  Supply.  Inc.],  Docket 
No.  RM8S-1-000. 

Issued  Noveml)er  22. 198S. 

On  November  6, 1985.  Teepak.  Inc. 
(Teepak).  and  Consolidated  Fuel  Supply. 
Inc.  (Consolidated)  (jointly  referred  to  as 
petitioners],  filed  a  request  for 
clarification  of  Order  No.  436.'  The 
petitioners'  request  clarification  that 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  may  transport  gas  under 
S  284.223(g)(1)  as  promulgated  by  Order 
No.  436.  We  will  deny  the  petitioners' 
request. 

On  September  21, 1984,  Panhandle 
entered  into  an  agreement  with  Teepak 
and  Illinois  Power  Company  whereby 
Panhandle  agreed  to  transport  gas  to 
Illinois  Power's  facilities  for  ultimate 
delivery  to  Teepak.  The  gas  Panhandle 
agreed  to  transport  was  purchased  by 
Teepak  from  Consolidated. 


Transportation  commenced  on  October 
5, 1984.  Panhandle  filed  a  notice  of  its 
intent  to  continue  transporting  gaa  in 
Docket  No.  CP85-02-000  under  iU 
blanket  certificate  issued  on  January  10, 
1983.  in  Docket  No.  CP83-83-000.  22 
FERC  I  62,043.  In  Docket  No.  CP85-92- 
000,  Panhandle  stated  that  it  was 
transporting  gas  for  the  petitioners 
under  $  157.209(e)  of  our  regulations, 
which  at  that  time  provided  for 
transportation  for  any  end  use. 

On  Jime  13, 1985.  Teepak  advised 
Panhandle  that  the  transportation 
service  qualiHed  for  a  high-priority  end 
use  under  i  157.209(a).  Teepak  states 
that  it  orally  advised  Panhandle  of  this 
fact  again  on  September  20  and  23, 1985. 
Panhandle  did  not  advise  the 
Commission  that  the  transportation  was 
for  a  high-priority  end  use  until  October 
31, 1985,  when  it  filed  an  initial  report 
Panhandle  ceased  transporting  for  the 
petitioners  on  October  31. 1985. 

The  petitioners'  argue  that  Panhandle 
filed  an  initial  report  with  the 
Commission  under  S  157.209(g)  on 
October  31, 1985.  An  initial  report  is  not 
required  until  thirty  days  after  a 
transportation  service  is  commenced 
under  §  157.209(a),  according  to  the 
petitioners.  Therefore,  the  petitioners 
claim  that  the  transportation  service 
was  authorized  and  commenced  on 
October  1. 1985,  due  to  the  filing  of  the 
initial  report,  and  so  within  the 
provisions  of  §  284.223(g)(1).  The 
petitioners'  contend  that  the 
transportation  is  authorized  and 
commenced  on  or  before  October  9. 
1985.  under  $  157.209(a)  and  is  therefore 
eligible  to  continue  under  §  284.223(g)(l]. 

We  reject  the  petitioners'  arguments. 
In  its  reports  prior  to  October  9, 1965. 
Panhandle  indicated  that  it  was 
transporting  gas  for  the  petitioners 
under  S  157.209(e).  The  petitioners'  gas 
could  have  been  transported  under 
either  that  section  or  §  157.209(a).  Only 
after  October  9, 1985,  did  Panhandle 
attempt  to  convert  the  transportation 
service  from  5  157.209(e)  to  §  157.209(a). 
The  transition  provision  of 
§  284.223(g)(1)  explicitly  requires  that 
the  transaction  be  authorized  and 
commenced  under  S  157.209(a)(1)  before 
October  9. 1985.  We  find  that  the 
transportation  service  was  not 
authorized  and  commenced  before  thai 
date.  Accordingly,  the  transaction  does 
not  qualify  under  S  2B4.223(g)(l).* 


'  33  FERC  1  81.007  (1985).  SO  FR  42408  (October  11 
19BS). 


'Regulation  of  Natural  Gas  Pipelines  After  PaHial 
Wellhead  DeconUt>l  [Midwest  Solvents  Company]. 
Order  Denying  Request  for  aariflcatlon.  33  FERC  | 
61.157  (Octol>er  31. 1985). 
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By  the  Commission. 
Kuuwlfa  F.  Plumb, 
Secretary. 
(FR  Doc.  85-30130  Filed  12-19-85:  8:45  am] 
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18  CFR  Part  284 

(Docket  Na  RIM5-1-<nO  (Pivts  A-0)] 

Regulation  of  Natural  Gaa  PIpeHnea 
After  Partial  Dacontrol 

Issued:  November  22, 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  denying  request  for 
clarification. 

summary:  On  October  9, 1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others,  Part  284.  50  FR  42408 
(Oct.  18, 1985).  in  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certiHcates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Frito-Lay,  Inc.,  the  Commission 
issues  this  order  clarifying  Order  No. 
436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Biancardi,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  (202)  357-541& 

SUFPLEMENTARY  information: 

Order  Denying  Request  for  Clarification 

Before  Commissioners:  Raymond  ]. 
O'Connor,  Chairman;  A.G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CM.  Naeve. 

In  the  matter  of  regulation  of  natiual  gas 
pipelines  after  partial  wellhead  decontrol 
(Frito-Lay.  Inc.),  Docket  No.  RM85-1-000, 
(Parts  A-D). 

Issued:  Noveml>er  22, 1985. 

On  November  1, 1985,  Frito-Lay,  Inc., 
pursuant  to  Rule  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.212,  requested 
clariHcation  as  to  whether  new 
transportation  for  high  priority  end- 
users  can  be  rendered  by  an  interstate 
pipeline  which  has  filed  a  statement  of 
notification  under  Order  No.  436. ' 


Frito-Lay  states  that  it  is  a  high 
priority  end-user  of  natural  gas  which,  in 
the  past,  has  Obtained  transportation 
pursuant  to  either  a  special  marketing 
program  (S\fP)  or  former  S  157.209(a)  of 
the  Commission's  Rules,  which  was 
promulgated  by  Order  No.  319.  Prior  to 
November  1, 1985,  but  after  October  9, 
1985,  Frito-Lay  contracted  for 
transportation  under  Order  No.  319  with 
a  pipeline  that  filed  a  statement  of 
notification  to  continue  its  low  priority 
(i.e..  Order  234-B)  transportation 
through  December  15, 1985.* 

Because  the  proposed  transportation 
was  not  authorized  and  had  not 
conunenced  prior  to  October  9, 1985,  the 
gas  is  not  eligible  for  transportation 
under  the  transitional  rule  of 
§  284.223(g)(1).  Frito-Lay  asks  how 
transportation  can  be  accomplished 
between  November  1  and  December  15, 
1985.  As  we  understand  Frito-Lay's 
dilemma,  it  had  not  yet  received 
transportation  from  the  pipeline  as  of 
October  9, 1985.  Accordingly,  any  self- 
implementing  transportation 
commenced  after  November  1, 1985, 
whether  by  NGPA  section  311  or  NGA 
section  7  blanket  certiFicate 
authorization,  is  subject  to  the 
amendments  to  the  regulations  that 
were  adopted  in  Order  No.  436. 

According  to  Frito-Lay,  the  interstate 
pipeline  has  qualified  for,  and  elected  to 
proceed  under,  the  transitional  rule, 
S  284.223(g)(2),  for  end-user 
transportation  under  Order  No.  234-B. 
As  a  result,  Frito-Lay's  transporter  must 
provide  service  on  a  nondiscriminatory 
basis  to  any  other  customers  who  may 
wish  to  have  gas  transported.*  Thus, 
Frito-Lay  may  obtain  transportation 
service  from  such  pipeline,  at  least  until 
December  15, 1985.  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (ANR  Pipeline 
Company),  Order  Accepting  in  Part  and 
Rejecting  in  Part  Statement  of 
Notification,  33  FERC  \  61,180  (Issued 
November  7, 1985).  However,  the 
pipeline  is  not  required  to  offer 
nondiscriminatory  access  to 
transportation  after  December  15, 1985, 
uidess  it  files  for  a  blanket  certificate 
under  S  284.221. 


■  33  FERC  1  ei.0O7.  SO  FR  42406  (October  18. 1985): 
Technical  Conections  issued  October  24. 19SS. 


*  A  statement  of  notification  is  required  for  low- 
priority  end-user  transportation  (Order  No.  234-B) 
under  %  284.223(g)(2)  but  not  for  high  priority 
transportation  (Order  No.  319)  under  S  284.223(g)(1). 

'Because  the  new  rules  under  Order  No.  436  do 
not  distinguish  between  high  priority  and  low 
priority  end-users,  the  distinction  between  Order 
Nos.  319  and  234-B  has  been  eliminated. 


By  the  Commission. 
Kenneth  F.  Phunb, 
Secretary. 
[FR  Doc.  85-30131  Filed  12-19-85;  8:45  am] 

BHJJNQ  COOE  6717-01-M 


18  CFR  Part  2S4 

(Docket  No.  RM85-1-000  (Parte  A-D)) 

Regulation  of  Natural  Gas  Plpeiinea 
After  Partial  Decontrol 

Issued:  November  27, 1985. 

aoency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  granting  request  for 
clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284.  50  FR  42408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Valley  Gas  Company,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Kevin  Rees,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  357- 
9221. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Raymond ). 
O.'Connor,  Chairman;  A.G.  Sousa.  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

In  the  matter  of  regulation  of  natural  gas 
pipeline  after  partial  wellhead  decontrol 
(Valley  Gas  Company).  Docket  No.  RM-85-1- 
000  (Parts  A-D). 

Order  Granting  Request  for  Clarification 

Issued:  November  27, 1985. 

On  November  20, 1985,  Valley  Gas 
Company  filed  a  request  for  clarification 
concerning  whether  Tennessee  Gas 
Pipeline  Company  may  transport  certain 
gas  on  behalf  of  Valley  under  a  storage 
transportation  agreement  without 
becoming  subject  to  the  non- 
discriminatory access  provisions  of 
Order  No.  436.' 


■  33  FERC  I  61.007  (1985).  50  FR  42408  'Orlober  18. 
1985). 


JMI 
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Valley  entered  into  a  storage  service 
agreement  with  Consolidated  Gas 
Transmission  Corporation  on  July  9, 
1985.  for  a  one-year  period  beginning 
April  1, 1985  and  conditionally 
renewable  for  an  additional  year. 
Valley's  sole  supplier  is  Teinnessee. 
Valley  had  a  verbal  agreement  with 
Tennessee  whereby  Tennessee  would 
transport  gas  to  Consolidated's  storage 
facility  and  would  then  transport  gas 
from  Consolidated's  storage  facility  on 
Valley's  behalf  pursuant  to  section 
311(a)  during  the  1985-1986  winter 
season.  Pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act.  Tennessee 
delivered  natural  gas  for  injection  into 
Consolidated's  facility  as  early  as  July. 
1985.  Valley  states  that  although 
Tennessee  transported  gas  to 
Consolidated  for  storage  injections,  it 
will  not  complete  service  under  its 
transportation  arrangement  with  Valley 
by  transporting  Valley's  gas  from 
Consolidated's  storage  facility  unless  it 
receives  clarification  that  the 
performance  of  such  service  will  not 
subject  Tennessee  to  the  non- 
discriminatory access  provisions  of 
Order  No.  43a 

The  Commission  has  recently  clarified 
that  §  284.105  of  the  regulations  adopted 
in  Order  No.  436  is  applicable  to  service 
which  commenced  pursuant  to  a  verbal 
agreement  prior  to  October  9. 1985,  as 
long  as  the  parties  have  complied  with 
all  applicable  reporting  requirements.* 
We  find  that  because  service     - 
commenced  as  of  July.  1985,  under 
Valley's  agreement  with  Tennessee. 
Tennessee  may  continue  performance 
under  the  agreement  pursuant  to  the 
transitional  provisions  of  S  284.105. 

By  the  Cominission. 
Lois  D.  Cashell, 
Acting  Secretory. 

[FR  Doc.  85-30132  Filed  12-19-«5;  8:45  am] 
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16  CFR  Part  284 

(Docket  No.  RM85-1-O0O  (Parts  A-D] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol 

Issued:  November  28. 1985. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Order  amending  and  clarifying 

order. 

summary:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436,  a 


Final  Rule  amending  its  regulations  in. 
among  others.  Part  284,  50  FR  42,408 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Michigan  Consolidated  Gas 
Company,  the  Commission  issues  this 
order  clarifying  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Harris,  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street  NE..  Washiiigton.  IX: 
20426.  (202)  357-6451. 
SUPPLEMOfTARV  INFORMATION; 

Before  Commissioners:  Raymond  |. 
O'CoiuMr.  Cbairman:  A.G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  IVabandt  and  CM.  Naeve. 

In  the  matter  of  Michigan  Consolidated 
Gas  Company,  Docket  No«.  CPM-tS-OOO  and 
CP84-15-001:  regulation  of  natural  gas 
pipelines  after  partial  Wellhead  decontrol 
Doclcet  Na  RM85-l-000(Part8  A-D). 

Order  Amending  and  Clarifying  Order 

(Issued:  November  29, 1965). 

On  October  31, 1985,  the  Commission 
issued  an  order  in  Docket  Nos.  CP84-15- 
000  and  CP84-15-001,  33  FERC I  61.131, 
authorizing  Michigan  Consolidated  Gas 
Company  (MichCon) '  through  its  utility 
division,  to  provide  through  August  31, 
1992,  a  long-term  transportation  service 
for  ANR  Pipeline  Company  (ANR)  under 
MichCon's  blanket  certificate  issued 
pursuant  to  former  $  284.222  of  the 
Commission's  Regulations.  The  October 
31  order  provides  as  follows: 

(D)  The  authorization  granted  in 
paragraph  (C)  is  conditioned  upon 
compliance  with  the  terms,  conditions, 
rates  and  chai^ges  and  reporting 
requirements  of  Subpart  C  of  Part  284  of 
the  Commission's  Regulations. 

On  November  8, 1985,  MichCon  filed  a 
request,  in  accordance  with  Rule  212  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  for  clarification  of  the  order 
issued  October  31. 1985. 

MichCon  requests  clarification  on  the 
following  two  points: 


'Reguliition  of  Natural  Gas  After  Partial 
Weirhead  Decontrol  (PaciRc  Cas  and  Electric 
Company).  33  FERC  f  61.007  (Issued  October  31. 
1985). 


'  MichCon  is  a  public  utility  subject  to  the 
jurisdiction  of  the  Michigan  Public  Service 
Commission  and  is  engaged,  through  its  Utility 
Division,  in  the  distribution  and  sale  of  gas  at  retail 
to  consumers  in  the  Upper  and  Lower  Peninsulas  of 
Michigan.  By  order  of  February  S.  196S.  14  F.P.a 
535.  MichCon  was  found  to  be  a  "Hinshaw"  ptpdine 
under  section  1(c)  of  the  Natural  Gas  Act  and 
therefore  exempted  from  the  provisions  of  the 
Natural  Gas  Act  and  the  orders,  rules,  and 
regulations  of  the  Commiaaioo  issued  thereuiMiar. 


1.  The  first  full  paragraph  on  page  1-13 
of  Order  No.  436  (slip)  states: 

The  flnal  rule  also  grandfathers  any 
transportation  arrangement  authorized  under 
§  284.127.  again  except  with  regard  to  the  rate 
conditions  (for  interstate  pipelines)  and  tke 
reporting  conditions  (for  both  interstate  and 
intrastate  pipelines). 

In  light  of  this  paragraph,  would  the 
transportation  service  by  MichCon's 
utility  division  for  ANR  under  the 
October  31  order  be  grandfathered  for 
its  full  term  under  Order  No.  438? 

2.  Does  ordering  paragraph  (D)  of  the 
October  31  order  siibject  MichCon's 
utility  division  to  the  regulations 
promulgated  in  Order  No.  436  or  only  to 
the  regulations  in  Subpart  C  of  Part  284 
as  they  existed  prior  to  Order  No.  438? 

As  promulgated  by  Order  No.  436. 
i  284.125  of  the  Regidations  provides 
that  self-implementing  transportation 
service  authorized  and  commenced 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  on  or  before  October 
9. 19B5.  may  be  coatinued  after  that  date 
until  the  earlier  of  the  expiration  of  the 
original  or  extended  term  of  the 
authorized  transportation  arrangement 
as  it  was  in  effect  on  the  date  of 
issuance  of  the  final  rule  on  October  9. 
1967.  The  transportation  senrioe 
rendered  by  MichCon  coaunenced  in 
January  1983.  and  was  extended  to 
January  17. 1967,  as  authorized  under 
MichCon's  blanket  certificate  issued 
pursuant  to  {  284.222  of  the 
Regidations.*  In  light  of  this  provisions 
of  Order  No.  436,  the  October  31. 1965 
order  should  have  extended  the  tern  of 
the  transportation  service  only  from 
January  17, 1987.  to  October  a  1967. 
Accordingly,  we  find  that  the  public 
convenience  and  necessity  require  that 
the  October  31, 1985  order  should  be 
amended  and  clarified  so  as  to  extend 
the  term  of  the  transportation  service 
authorized  therein  to  October  9, 1987. 

With  respect  to  MichCon's  second 
request  for  clarification.  S  284.125 
provides  that  any  existing 
transportation  service  which  is 
permitted  to  <»ntinue  tmder  that  section 
may  be  continued  imder  the  terms  and 
conditions  that  applied  prior  to 
November  1. 1985,  with  the  exception  of 
reporting  requirements  prescribed  by 
S  284.126.  Accordingly,  with  the 
exception  of  the  reporting  requirements 
of  §  284.126.  MichCon's  transportation 
service  for  ANR  may  continue  until 
October  9, 1987,  under  the  terms  and 
conditions  that  applied  prior  to 
November  1, 1985. 


'Reports  of  this  self-implementing  transactioB 
were  assigned  Docket  Nos.  ST8S-n7-000  and  STBS- 
217-001. 


'W!9P^^'' 
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The  Commission  orders 

The  October  31, 1965  order  is 
amended  to  extend  the  term  of 
MichCon's  transportation  service  for 
ANR  through  October  9. 1987.  bi  all 
other  respects  said  order  shall  remain  in 
full  force  and  effect. 

By  the  Commission. 
LoisD-CMhell. 
Acting  Secretary. 

|FR  Doc  85-30133  Filed  12-19-85:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
(Docket  Na  S5F-0478] 

Indirect  Food  Additives;  Adhesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration. 
ACnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyamides  consisting  of 
the  homopolymer  of  Nylon  12  derived 
from  o/7)ega-aminododecanoic  acid  as 
side  seam  cements  that  may  contact 
food.  This  action  responds  to  a  petition 
nied  by  Springbom  Regulatory  Services. 
Inc..  on  behalf  of  UBE  Industries.  Ltd. 

dates:  Effective  December  20, 1985; 
objections  by  January  21, 1986. 
ADORESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-^72- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  March  8, 1985  (50  FR  9521),  FDA 
announced  that  a  petition  (FAP  4B3796) 
had  been  filed  by  Springbom  Regulatory 
Services.  Inc.,  Enfield,  CT  06082,  on 
behalf  of  UBE  Industries,  Ltd.,  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
polyamides  consisting  of  the 
homopolymer  of  Nylon  12  derived  from 
omega-aminododecanoic  acid  as  side 
seam  cements  that  may  contact  food. 
FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 


food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contagt  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  &om  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  inaking  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regidations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(l). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  21, 1986. 
submit  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 


identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  175  is  amended 
as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
Part  175  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C  321(8).  346);  21 
CFR  5.10  and  5.61. 

2.  In  5  175.300(b)(3)  (xxxii)  by 
alphabetically  inserting  a  new  item 
under  "Polyamides  consisting  of  the 
following"  to  read  as  follows: 


§175.300 
coatings. 


Resinous  and  potymerlc 


(b)  *  *  • 

(3)*** 

(xxxii)  *  *  * 

Polyamides  consisting  of  the 
following: 

Homopolymer  of  omega- 
aminododecanoic  acid,  CAS  Reg.  No. 
24937-16-4. 
***** 

Dated:  December  10, 1985. 
Sanfotd  A.  Miller. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc.  85-30101  Filed  12-19-85:  8:45  am] 
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21  CFR  Part  177 

(Docket  No.  85F-0374] 

Indirect  Food  Additives;  Polymers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  trimethyleneglycol  di(p- 
aminobenzoate)  as  a  ciuing  agent  in  the 
manufacture  of  polyurethane  resins 
intended  for  use  in  contact  with  dry 
food.  This  action  responds  to  a  petition 
filed  by  Polaroid  Corp. 
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DATES:  Effective  December  20. 1985; 
objections  by  January  21. 1986. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA.305), 
Food  and  Drug  Administration.  Rm.  4- 
62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  fHFF-335),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-472-5690. 
SUftPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  19. 1985  (50  FR  38036), 
FDA  announced  that  a  petition  (FAP 
4B3765)  had  been  filed  by  Polaroid 
Corp..  238  South  Main  St.,  Assonet,  MA 
02702.  proposing  that  S  177.1680  (21  CFR 
177.1680)  be  amended  to  provide  for  the 
safe  use  of  trimethyleneglycol  di(p- 
aminobenzoate)  in  the  manufacture  of 
polyurethane  resins  intended  to  contact 
dry  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h)(2),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice'of  filing  for  FAP 
4B3765  (September  19. 1985;  50  FR 
38036).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no  sigificant 
impact  on  the  human  environment  and 
that  an  environmental  impact  statement 
is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  21, 1986, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  ojection  is  made. 
Each  numbered  objection  on  which  a 


hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Polymeric  food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409,  72  Stat.  17B4- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  5.10  and  5.61. 

2.  Part  177  is  amended  in  S  177.1680(b) 
by  alphabetically  inserting  a  new  item 
in  the  list  of  substances  to  read  as 
follows: 

§  177.1680    Polyurethane  resins. 

*         *         «         *         * 

(b)  *  •  *  -         ..        _ 


List  ol  substances 


Limitation* 


Trimettiytonegtycol  di  (p^aminobenzoate)  (CAS    As  a  cwing 
Reg.  No.  57609-64-0).  agenl. 


Dated:  December  10, 1985. 

Sanford  A.  Miller, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  85-30100  Filed  12-19-B5;  8:45  am] 

BILUNQ  CODE  4160-01-M 


21  CFR  Part  178 
[Docket  No.  •4F-0427] 

indirect  Food  Additiver  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  hydrogen  peroxide  for 
Sterilizing  food-contact  surfaces 
prepared  from  polystyrene  and  rubber- 
modified  polystyrene  resins.  This  action 
responds  to  a  petition  filedTjy  The  Dow 
Chemical  Co. 

DATES:  Effective  December  20, 1985. 
objections  by  January  21, 1986. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204.  2o5-472- 
5690. 

SUPPIf  MENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  January  9. 1985  (50  FR  1132),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B3841)  had  been  filed  by  The 
Dow  Chemical  Co.,  1803  Building,  Door 
7,  Midland,  MI  48640,  proposing  that  the 
food  additive  regulations  be  amended  in 
21  CFR  178.1005  to  provide  for  the  safe 
use  of  hydrogen  peroxide  for  sterilizing 
food-contact  surfaces  prepared  from 
polystyrene  and  rubber-modified 
polystyrene  resins  complying  with  21 
CFR  177.1640. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
is  safe,  and  that  the  regulations  should 
be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
docunients  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
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action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
requited.  The  agency'*  fiadiag  of  ■» 
significant  iapact  aad  the  cvideace 
supporting  that  finding  may  be  seen  in 
tlw  Dockets  Mmagemcnt  Brmdi 
(address  above)  between  •  sal  ■■(14 
p.m.,  Monday  throu^  Friday.  FDA's 
regulations  implementing  die  Natfonat 
Eiuiiuiuueutal  Polkj  Act  (21  CFR  PSrt 
25)  have  been  replaced  by  a  rule 
published  in  the  Fedust  Register  of 
April  28. 1985  (50  ¥R  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  actioa 
of  (his  type  would  require  an 
abbreviated  environmental  assessmeivt 
under  21  CFR  25.31a(b)(5). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  fanuary  21. 1986,  Hie 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objectioo  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specif  with 
particolairity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual     ' 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  amh 
a  description  and  analysis  for  any 
particular  objection  shall  consbtute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection. 

Three  copies  of  all  documents  shall  be 
submitted  and  shall  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  docimient.  Any 
objections  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  Additives,  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 


AppKed  Wutrition.  Part  178  is  amended 
•s  follows. 

PANT  f78— INDIRECT  FOOD 
AODinVCSt  ADJUVANTS; 

PRODUCnOM  AlOSk  AND  SANITIZERS 

1.  The  asthority  citation  for  21  CFR 
Part  178  omtinues  to  read  as  foUows: 

AiUhaiily.  Scca.  301  (s).  408^  72  SM.  17M- 
1788  as  amended  (21  U.S.C.  381 1^  34^  21 
CFR  5.10  and  5S1. 

2.  In  S  17&100&  by  revising  psrsgraph 
(e)(1)  to  read  as  follows: 

§178.1665    Hytftoflen  pw  u  Jihfi  suftiUon. 

(e)  Comfftions  of  use.  (1)  Hydrogen 
peroxide  sohrtion  identified  in  and 
complying  with  the  specifications  in  this 
section  may  be  used  by  itself  or  in 
combination  with  other  processes  to 
treat  food-contact  surfaces  prepared 
from  ionomeric  resins  complying  with 
S  177.1330  of  this  chapter,  etfaylene- 
methyl  acrylate  copolymer  resins 
complying  with  i  177.1340  of  this 
chapter,  ethsrfene-vinyl  acetate 
copolymers  complying  with  §  177.1350  of 
this  chapter,  olefin  polymers  complying 
with  9  177.1520  of  this  chapter, 
polyethylene  teref^thalate  polymers 
complykig  with  §  177.1630  of  this 
chapter  (excluding  polymers  described 
in  §  177;1630{c)),  and  polystyrene  and 
rubbers-modified  polystyrene  polymers 
complying  with  1 177.1640  to  attain 
commercial  sterility  at  least  equivalent 
to  that  attainable  by  thermal  processing 
for  metal  containers  as  prorided  for  in 
Pari  113  of  this  chapter. 
***** 

Dated:  December  10, 1985. 
Sanford  A.  Miller, 

Director,  Cen  ter  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  85-30102  Filed  12-19-85;  8:45  am] 
BILUNO  COOC  416<M)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  232  and  235 
[Docket  No.  R-S5-1269;  FR-2195] 

Mortgage  Insurance — Changes  in 
Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 


ACnofir  Pinal  rute. 


suMMMiv:  TUs  dMDfe  in  die 
iKfalstioBB  deu esses  die  maxisiuiii 
allowable  iotoest  rate  on  seclioB  232 
(Mortiage  bMsrsnce  for  WMWug  Hoeics) 

and  on  section  235  (Homeownership  Cor 
Lower  kwome  Faniles)  iBfwi  kwns 
This  finnl  rule  is  intended  to  being  the 
nwwimiHn  penrisnble  financing  charges 
for  these  prograna  into  line  with 
competitire  market  rates. 

EFFECnws  B«TK  December  13, 1906. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Dickie,  Chief  Moctgage  and 
Capital  Market  Analysis  Branch,  Office 
of  Financial  Management.  Department 
of  Houaing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washin^oo.  DC 
20410.  Telephone  (202)  755-7270.  (This  is 
not  a  toll-free  number.) 

suwuaisrrART  mpohrmtmm:  The 

following  amendments  to  24  CFR 
Chapter  ii  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  ander  section  232  (fire 
safety  eqaipmcnt)  and  section  235  of  the 
National  Housing  Act.  The  maximam 
interest  rate  on  tlw  HUD/FHA  section 
232  (fire  safety  equipment}  and  section 
235  insurance  programs  has  been 
lowered  from  11.00  percent  to  10.50 
percent. 

The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  pubHc 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has  . 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rme  effective 
immediately. 

HUD  regulations  published  at  47  FR 
56286  (1982),  amending  24  CFR  Pari  50. 
which  implement  section  10Z(2J(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in 
§  50.20.  Since  the  amendments  made  by 
this  rule  fall  within  the  categorical 
exclusions  set  forth  in  paragraph  [1]  of 
§  50.20,  the  preparation  of  an 
Environmental  Impact  Statement  or 
Finding  of  No  Significant  Impact  is  not 
required  for  this  rule. 

This  rule  does  not  constitute  a  "major 
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rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1]  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act),  the  undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities. 

This  rule  was  not  listed  in  the 
Departments  Semiannual  Agenda  of 
Regulations  published  on  October  29, 
1985  (50  FR  4166)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.108. 
14.117,  and  14.120. 

List  of  Subjects 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs:  Health,  Loan  programs: 
Housing  and  community  development. 
Mortgage  insurance,  Nursing  homes, 
intermediate  care  facilities. 

24  CFR  Part  235 

Condominiums,  Cooperatives,  Low 
and  moderate  income  housing.  Mortgage 
insurance,  Homeownership,  Grant 
programs:  housing  and  community 
development. 

Accordingly,  the  Department  amends 
24  CFR  Parts  232  and  235  as  follows: 

PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
Part  232  continues  to  read  as  follows: 

Authority:  Sees.  211,  232,  National  Housing 
Act,  (12  U.S.C.  1715b.  1715W):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development.  (42  U.S.C.  3535(d)). 

2.  In  I  232.560.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  232.560    Maximum  interest  rate. 

(a)  The  loan  shall  bear  interest  at  the 


rate  agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
10.50  percent  per  annum,  except  that 
where  an  application  for  commitment 
was  received  by  the  Secretary  before 
December  13, 1985,  the  loan  may  bear 
interest  at  the  maximum  rate  in  effect  at 
the  time  of  application. 

***** 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

3.  The  authority  citation  for  24  CFR 
Part  235  continues  ot  read  as  follows: 

Authority:  Sec.  211.  235.  National  Housing 
Act,  (12  U.S.C.  1715b,  1715Z):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act.  (42  U.S.C.  3535(d)). 

4.  In  I  235.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  235.9    Maximum  interest  rate. 

(a)  The  mortagage  shall  bear  interest 
at  the  rate  agreed  upon  by  the  mortgage 
and  the  mortgagor,  which  rate  shall  not 
exceed  10.50  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  December  13, 1985,  the 
loan  may  bear  interest  at  the  maximum 
rate  in  effect  at  the  time  of  application. 
***** 

5.  In  §  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  235.540    Maximum  interest  rat*. 

(a)  On  or  after  December  13, 1985,  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
10.50  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
tlie  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

***** 

Dated:  December  12. 1985. 
Janet  Hale, 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  85-30003  Filed  12-49-85:  8:45  am] 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firaarms 

27  CFR  Part  4 
lNotiC*No.576] 

AppallatSona  of  Origin  and  Gaograptwc 
Coiporata  and  Trade  Namas 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATP),  Treasury. 
action:  General  statement  of  policy. 

SUMMARY:  This  document  relates  to 
regulations  governing  the  use  of 
appellations  of  origin  and  geographic 
corporate  and  trade  names  on  labels  for 
wine.  It  arises  from  the  decision  in 
Wawszkiewicz  v.  Department  of  the 
Treasury.  480  F.Supp.  739  (D.D.C.  1979). 
afpd  in  part,  rev'd  in  part.  670  F.2d  296 
(b.C.  Cir  1981).  The  Court  of  Appeals 
remanded  the  case  to  the  lower  court 
with  instructions  that  these  regulations 
(among  others)  be  remanded  to  ATF  for 
reconsideration  and  review.  ATF  has 
reconsidered  and  reviewed  these 
regulations  and  concludes  that  they  do 
not  need  to  be  amended.  Definitions  of 
various  winemaking  terms  used  on 
labels  of  wine,  a  separate  issue  involved 
in  the  litigation  cited  above,  will  be 
handled  separately. 
DATE:  Policy  statement  issued  on 
December  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
John  A.  Linthicum  or  James  P.  Ficaretta, 
FAA.  Wine  and  Beer  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  (202) 
566-7626. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23. 1978,  ATF  issued  a  final 
rule.  Treasury  Decision  ATF-53  (43  FR 
37672.  54624),  which  revised  various 
regulations  governing  the  labeling  of 
wine.  T.D.  ATF-53  provided,  in  part, 
that  wine  may  be  labeled  with  an 
appellation  of  origin  if  at  least  75 
percent  of  the  wine  is  derived  from  fruit 
or  other  agricultural  products  grown  in 
the  appellation  area  indicated.  In  the 
same  final  rule.  ATF  also  decided  not  to 
amend  regulations  governing  the  use  of 
geographic  corporate  and  trade  names. 

The  plaintiffs  in  Wawszkiewicz 
challenged  regulations  governing  the  use 
of  appellations  of  origin  and  geographic 
corporate  and  trade  names,  among  other 
regulations.  They  argued  that  when  the 
grapes  used  to  make  a  wine  are  not  100 
percent  from  the  stated  appellation  of 
origin,  the  label  is  misleading  unless  the 
percentages  from  each  appellation  of 
origin  are  shown  on  the  label. 
Additionally,  they  argued  that  the  rules 
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governing  the  use  of  geographic 
corporate  and  trade  names  sanctioned 
misleading  labettng. 

District  Court 

The  District  Court  decision  dwelt 
primarily  on  the  varietal  labeling  rule.  In 
summarizing,  the  court  held  that  similar 
shortcomings  ^piied  to  the  other 
contested  rules:  appeflation  of  origin 
percentages,  geo^aphic  brand  names, 
geographic  corporate  and  trade  names, 
and  the  use  of  winemaking  terminology 
on  labels.  The  court  held  that  the  use  of 
a  grape  variety  name,  or  an  appellation 
of  origin,  imphed  that  100  percent  of  the 
wine  was  derived  from  grapes  known  by 
that  name  (in  the  case  of  a  «vine  named 
for  a  grape  variety  name),  or  from 
grapes  grown  in  the  named  area  (in  the 
case  of  a  wine  claiming  an  appellation 
of  origin).  480  F.Supp.  at  743. 

The  cotvt  concluded  diat  the  same 
rationale  requires  that  wine  labels 
making  representations  as  to  geographic 
origin  (i.e.  geographic  brand  names  and 
geographic  corporate  and  trade  names) 
should  coople  such  representations  with 
a  more  precise  indication  of  what 
minimum  percentages  attach  to  the 
claims  made.  id.  at  745. 

The  District  Court  ordered  that  the 
regulations  be  remanded  to  ATF  for 
revision  consistent  with  the  conclusion 
described  above. 

Court  oi  Appeal* 

The  Court  of  Appeals  disagreed  with 
the  District  Court's  rationale  in  that  a 
court  revicviring  agency  action  is  not 
empowered  to  substitute  its  judgment 
for  that  of  the  agency.  The  Court  of 
Appeals  held  that  an  agency's  dedskn 
should  be  upheld  where  there  is  a 
rational  basis  for  the  decision  in  the 
facts  of  the  record.  670  ¥2d  at  301. 
Pursuant  to  this  test,  the  court  upheld 
the  regulations  goveming  varietal 
labeling  but  found  that  the  regulations 
concerning  statements  as  to  geographic 
origin  and  winemaking  terminology  had 
not  been  adequately  explained,  "either 
by  reference  to  the  record  or  by  a 
reasoned  statement."  id.  at  304.  The 
Court  of  Appeals  remanded  the  case  to 
the  District  Court  with  instructions  that 
the  regulations  goveming  statements  as 
to  geographic  origin  (appellatioo  of 
origin  percentages,  geographic  brand 
names,  gec^aphic  corporate  and  trade 
names]  and  winemaking  terminology  be 
remanded  to  ATF  for  review  and 
recoEisideration  in  light  of  the  appellate 
court's  decision.  No  specific  instnctions 
were  provided  by  either  court  nor  were 
any  dates  set  in.  connection  with  the 
review  or  reconsideratioo. 


New  RtdaoMking  Pre)actfl 

The  issuance  of  this  general  statement 
of  policy  allows  ATF  to  explain  its 
decision  on  appellations  of  origin 
percentages  and  geographic  corporate 
and  trade  names,  by  reference  to  the 
record  and  by  reasoned  statement. 

In  previously  published  notices  of 
proposed  rulemaking,  ATF  has  proposed 
revisions  of  the  geographic  brand  names 
regulation.  Notice  No«.  522,  534.  and  542 
(49  FR  19330, 28417,  and  34M7). 

Definitions  of  various  winemaking 
terms  which  are  indicative  of  specific 
processes  used  in  the  productioa  of  wine 
will  be  handled  separately. 

Reconsideration  and  Review 

Appellation  of  Origin.  One  of  the 
areas  of  contention  in  the 
Wawszkiewicz  litigation  was  the 
qualifying  requirement  for  use  of  an 
appellation  of  origin.  In  general,  at  least 
75  percent  of  the  wine  must  be  derived 
from  fruit  or  other  agricultural  products 
grown  in  the  area  indicated  by  the 
appellation  of  origin.  (27  CFR  4.25a). 

The  75  percent  requirement  was  not, 
and  is  not.  an  arbitrary  figure.  In  1935, 
ATFs  predecessor  agency,  the  Federal 
Alcohol  Administration,  proposed 
regulations  on  the  use  of  appellations  of 
origin  on  wine  labels.  The  proposed  rule 
would  have  required  that  100  percent  of 
the  vohune  of  the  wine  be  derived  from 
grapes  grown  and  fermented  in  the  area 
indicated  by  the  appellation  of  origin. 
Careful  consideration  was  given  to  the 
concept  of  geographical  descriptions  of 
the  origin  of  wines. 

At  the  bearing  in  November  1935, 
testimony  was  presented  indicating  that 
the  distinctive  geographic 
characteristics  of  grapes  would  be 
preserved  by  permitting  a  wine  to  be 
labeled  with  an  appellation  of  origin 
when  75  percent  of  the  volume  of  the 
wine  is  derived  from  grapes  grown  in 
the  area  named.  The  75  percent  rule 
would  also  allow  for  necessary 
blending.  Thus,  the  75  percent 
requirement  is  basically  unchanged 
since  the  repeal  of  Prohibition. 

When  the  mrnimum  quaKfying 
percentage  reqoirement  is  met  for  an 
appeUation  of  origin,  no  percentages  are 
retpiired  to  appear  on  the  label 
However,  when  a  multi-county  or  natti- 
state  appellation  of  origin  is  used,  all  of 
the  grapes  used  to  produce  the  wine 
must  come  from  the  indicated  areas. 
Since  different  viticultm-al 
characteristics  may  be  associated  with 
different  areas  when  a  multi-county  or 
multi-state  ap>petktion  of  origin  is  used, 
the  percentage  of  the  volume  of  the  wine 
from  each  area  auat  be  shows  on  the 
label.  (27  CFR  4.25a  (c)  and  (d)). 


Having  re-examined  this  question, 
ATF  behoves  that  the  current 
regulations  protect  the  geographic 
characteristics.  ATF  believes  that  the 
consumer  is  protected  and  adequately 
informed.  No  new  facts  or  materials 
have  been  presented  which  would 
warrant  a  regulatory  change. 

Geographic  Corporate  and  Trade 
Names.  The  name  of  the  bottler  or 
packer  of  the  wine  and  the  place  where 
bottled  or  packed  (city  and  State)  must 
appear  on  labels  of  wine  preceded  by 
the  legend  "bottled  (packed)  by."  (27 
CFR  4.35).  Ahhough  the  corporate  or 
trade  name  of  the  winemaker  or  bottler 
may  be  geographic  in  nature,  it  must  be 
approved  by  ATF  before  it  may  appear 
on  labels  of  wine.  ATF  dees  not  approve 
names  which  are  considered  to  be 
misleading. 

The  name  of  the  bottler  a{>pears  in 
direct  conjunction  with  the  city  and 
State,  i.e.  no  other  information  may 
appear  between  the  corporate  or  trade 
name  and  the  actual  location  of  the 
bottling  or  packing.  ATF  believes  that 
the  appearance  of  the  city  and  Slate  in 
direct  conjunction  with  a  geographic 
corporate  or  trade  name  precludes  any 
misleading  impressions  about  the  origin 
of  the  wine. 

However,  a  geographic  brand  name 
does  not  appear  in  direct  conjimctfon 
with  the  city  and  Stale  where  the  vrine 
was  bottled  or  packed.  Therefore,  a 
different  rule  is  necessary  in  the  case  of 
a  geographic  brand  name.  (27  CFR 
4.39(i]].  'This  regulation  is  under  review, 
in  a  separate  rudemaking  project  as 
discussed  above. 

The  Court  of  Appeals  stales  that  the 
Bureau  never  explained  why  it  chose  to 
regulate  misleading  geographic  brand 
names  but  not  equally  deceptive 
geographic  corporate  or  trade  names. 
670  F.2d  at  304.  The  reason  is  implicit  in 
the  regulation  requiring  that  a 
geographic  corporate  or  trade  name 
appear  in  direct  conjunction  with  the 
city  and  State  where  the  wine  was 
bottled  or  packed.  Because  the 
corporate  or  trade  name  appears  in 
direct  conjunction  with  the  address  of 
bottling  or  packings  a  geographic  , 

corporate  or  trade  name  ia  not 
misleading  in  comparison  to  a 
geographic  brand  name.  This  point  was 
never  Hade  clear  during  (he  htigation. 

ATF  believes  that  the  usage  of 
geographic  corporate  and  trade  names  is 
sufficiently  re^daled  to  prevent  the 
conveyance  of  any  misleading 
impressions  to  consumers.  The 
regulations  govemiog  geographic 
corporate  and  trade  names  have 
remained  nrtaalty  unchanged  since 
1935i.  No  facte  or  materials  have  been 
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submitted  to  ATF  which  would  warrant 
amending  the  present  regulation. 

Summary 

ATF  believes  that  the  existing 
regulations  on  appellations  of  origin  and 
geographic  corporate  and  trade  names 
are  valid  because  they  were  estabhshed 
in  public  rulemaking  projects,  with  the 
proposed  rules  modified  in  response  to 
public  comments.  Since  these 
regulations  adequately  provide  the 
consumer  with  sufTicient  information  on 
the  origin  of  wines,  ATF  does  not  intend 
to  amend  these  regulations. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection,  Imports, 
Labeling.  Packaging  and  containers. 
Wine. 

Drafting  Information 

The  principal  author  of  this  document 
is  John  A.  Linthicum  of  the  FAA,  Wine 
and  Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Authority 

This  notice  is  issued  under  the 
authority  contained  in  section  5  of  the 
Federal  Alcohol  Administration  Act  49 
Stat,  981,  as  amended,  27  U.S.C.  205. 

Signed:  November  12. 1985. 
Stephen  E.  Higgins, 
Director. 

Approved:  November  18. 1985. 
David  D.  Queen, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 
IFR  Doc.  85-30017  Filed  12-19-85: 8:45  am) 
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27  CFR  ParU  4, 5  and  7 

[T.D.  ATF  210] 

Disclosure  of  Saccharin  in  the 
Labeling  of  Wine.  Distmed  Spirits,  and 
Malt  Beverages 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms.  (ATF),  Treasury. 

action:  Treasury  decision,  Hnal  rule. 

summary:  This  flnal  rule  amends  the 
labeling  regulations  in  27  CFR  Parts  4,  5 
and  7,  by  requiring  the  following 
statement  on  labels  of  alcohol  beverages 
continuing  the  artificial  sweetener 
saccharin:  "Use  of  this  product  may  be 
harzadous  to  your  health.  This  product 
contains  saccharin  which  has  been 
determined  to  cause  cancer  in 
laboratory  animah." 
EFFECTIVE  OATC  The  effective  date  of 
this  fmal  rule  is  Decemijer  20, 1985. 


FOR  FURTHER  INFORSIATION  CONTACT: 

James  P.  Ficaretta,  FAA.  Wine  and  Beer 

Branch,  Bureau  of  Alcohol.  Tobacco  and 

Firearms,  1200  Pennsylvania  Avenue, 

NW,  Washington.  DC  20226,  202-56fr- 

7626. 

SUPPLEMENTARY  MFORMATtON: 

Background 

The  Federal  Alcohol  Administration 
Act  (FAA  Act),  27  U.S.C.  205(e)(2),  vests 
authority  in  the  Director  of  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  as  a 
delegate  of  the  Secretary  of  the 
Treasury,  to  prescribe  regulations  which 
will  provide  the  consumer  with 
"adequate  information"  as  to  the 
identity  and  quality  of  alcohol  beverage 
products.  Under  this  authority,  labeling 
requirements  are  prescribed  in  Title  27, 
Code  of  Federal  Regulations,  Parts  4, 5, 
and  7  for  wines,  distilled  spirits  and 
malt  beverages,  respectively.  The 
regulations  requiring  basic  mandatory 
labeling  information  for  alcohol 
beverage  products  have  been  in  effect 
for  over  50  years. 

In  recent  years,  the  Bureau  has 
considered  numerous  petitions  for 
regulation  changes  with  respect  to  the 
ingredient  labeling  of  alcohol  beverage 
products.  Such  requests  have  petitioned 
ATF  to  require  full  ingredient  labeling, 
partial  ingredient  labeling,  even  health 
warning  statements  for  speciBc 
ingredients  found  in  alcohol  beverages 
which  were  alleged  to  be  a  health 
hazard.  In  response  to  such  requests,  the 
Bureau  has  established  a  regulatory 
policy  with  respect  to  ingredient 
labeling  and  the  need  to  disclose  to 
consumers  the  presence  of  speciflc 
ingredients,  found  to  l>e  present  in 
alcohol  beverage  products,  which  have 
been  determined  to  pose  health  risks. 

The  Bureau,  on  October  6, 1983, 
published  a  final  rule  (T.D.  ATF-lsa  48 
FR  45549),  rescinding  the  ingredient 
labeling  regulations  for  alcohol  beverage 
products.  However,  mandatory  label 
disclosure  was  required  for  alcohol 
beverages  containing  the  color  additive 
FD&C  Yellow  No.  5.  The  Bureau  found, 
as  a  result  of  its  rulemaking  effort  that 
there  was  evidence  establishing  that 
consumers  of  the  few  alcohol  beverage 
products  containing  that  color  additive 
may  have  adverse  reactions  to  the 
ingredient.  The  Bureau  also  determined, 
at  that  time,  that  there  was  no  clear 
evidence  in  the  record  that  any  other 
ingredient  being  used  in  the  production 
of  alcohol  beverages  posed  a  recognized 
health  problem. 

Pursuant  to  T.D.  AF-lsa  the  Bureau 
specifically  stated  it  "will  look  at  the 
necessity  of  mandatory  labeling  of  other 
ingredients  on  a  case-by-case  basis 


through  its  own  rulemaldng  initiative,  or 
on  the  basis  of  petitons,  or  on  the  basis 
of  petitions  for  rulemaking  under  5 
U.S.C.  553(e)  and  27  CFR  71.41(c)." 

Recently.  ATF  has  been  petitioned  by 
members  of  the  alcohol  beverage 
industry  to  use  the  sugar  substitute 
saccharin  in  the  production  of  alcohol 
beverages. 

Presently.  Food  and  Drug 
Administration  regulations,  21  CFR 
180.37  (21  U.S.C.  348.  371),  do  not 
preclude  the  use  of  saccharin  in  the 
production  of  alcohol  beverages. 
However,  while  use  is  not  prohibited, 
the  Saccharin  Study  and  Labeling  Act 
(21  US.C.  343)  mandates  that  if 
saccharin  is  present  in  a  food,  then  the 
following  warning  must  also  ai^>ear  on 
the  label  of  that  product: 

Use  of  this  prodact  may  t>e  hazardous  to 

your  health.  Tliis  product  contains  saccharin 
which  has  been  determined  to  cause  cancer 
in  lattoratory  animals. 

It  is  clear  that  Congress,  after  an 
exhaustive  consideration  of  this  issue, 
determined  that  all  products  containing 
saccharin  shall  display  this  health 
warning  so  that  all  consumers  would  t>e 
informed  about  the  potential  health  risks 
associated  with  its  use. 

In  recognition  of  this  congressional 
mandate  as  expressed  in  the  Sacdiarin 
Study  and  Labeling  Act  and  pursuant  to 
section  5(e)(2)  of  the  Federal  Alcohol 
Administration  Act  which  relates  to 
providing  the  consumer  with  adequate 
information,  the  Bureau  has  determined 
that  any  alcohol  beverage  product 
which  contains  saccharin  (including 
sodium  saccharin,  calcium  saccharin 
and  ammonium  saccharin)  must  bear  on 
its  label  a  health  warning  statement 
identical  to  that  set  forth  in  the 
Saccharin  Study  and  Labeling  Act  This 
statement  shall  appear  on  a  front  or 
back  label,  separate  and  apart  from 
other  information,  in  the  required  size  of 
type,  and  on  a  completely  contrasting 
background. 

Administrative  Procedure  Act 

Because  this  Treasury  decision 
implements  the  national  policy 
expressed  in  the  Saccharin  Study  and 
Labeling  Act  with  re&pect  to  the  labeling 
of  products  containing  saccharin,  it  is 
found  that  it  is  impractical  and 
unnecessary  to  issue  this  Treasiuy 
decision  with  notice  and  public 
procedure  under  5  U.S.C.  553(b)  or 
subject  to  the  effective  date  limitation  in 
section  553(d). 

Executive  Order  12281  ^ 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
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final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  e^ect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  do  not  apply  to  this  final 
rule  because  no  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C 
553(b). 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511, 44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Draftiiig  Informatioa 

The  author  of  this  document  is 
Coordinator  )ames  P.  Ficaretta,  FAA, 
Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers,  and 
Wine. 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Liquors,  and  Packaging  and 
containers. 

27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection,  Imports,  and  Labeling. 

Authority  and  Issuance 
PART  4— {AMENDED] 

27  CFR  Part  4— Labeling  and 
Advertising  of  Wine  is  amended  as 
follows: 

Par.  1.  The  authority  citation  for  27 
CFR  Part  4  is  revised  to  read  as  follows, 
and  the  authority  citations  following 
§S  4.23,  4.23a,  4.25,  4.25a,  4.26,  4.39  are 
removed: 


Authority.  27  U.S.C.  205. 
Par.  2.  Section  4.32  is  amended  by 
adding  a  new  paragraph  (d)  as  follows: 

§  4 J2    Mandatory  lab«<  inf orniation. 

***** 

(d)  There  shall  be  stated  on  a  front  or 
back  label,  separate  and  apart  from  all 
other  informatibn,  the  following 
statement  when  saccharin  is  present  in 
the  finished  product:  Use  of  this  product 
may  be  hazardous  to  your  health.  This 
product  contains  saccharin  which  has 
been  determined  to  cause  cancer  in 
laboratory  animals. 

PART  5— (AMENDED]    ' 

27  CFR  Part  5— Labeling  and 
Advertising  of  Distilled  Spirits  is 
amended  as  follows: 

Par.  3.  The  authority  citation  for  Part  5 
is  revised  to  read  as  follows: 

Authority:  26  U.S.C  5301.  7805:  27  U.S.C. 
205. 

Par.  4.  Section  5.32  is  amended  to  add 
a  new  paragraph  (b)(6]  and  to 
redesignate  paragraphs  (b)  (6),  (7),  and 
(8)  as  paragraphs  (b)  (7),  (8),  and  (9), 
respectively,  as  follows: 

S  5J2    Mandatory  label  information. 

***** 

(b)  On  the  brand  label  or  on  a  back 
label: 


(6)  The  following  statement  when 
saccharin  is  present  in  the  finished 
product:  Use  of  this  product  may  be 
hazardous  to  your  health.  This  product 
contains  saccharin  which  has  been 
determined  to  cause  cancer  in 
laboratory  animals. 


PART  7— [AMENDED] 

27  CFR  Part  7— Labeling  and 
Advertising  of  Malt  Beverages  is 
amended  to  read  as  follows: 

Par.  5.  The  authority  citation  for  27 
CFR  Part  7  is  revised  to  read  as  follows: 

Authority:  27  U.S.C  205. 

Par.  6.  Section  7.22  is  amended  by 
adding  a  new  paragraph  (b)(5]  as 
follows: 

97.22    Mandatory  label  Informatioa 

*  «  *  *  * 

(b)  *  *  * 

(5)  The  following  statement,  separate 
and  apart  from  all  other  information, 
when  saccharin  is  present  in  the 
finished  product:  Use  of  this  product 
may  be  hazardous  to  your  health.  This 
product  contains  saccharin  which  has 
been  determined  to  cause  cancer  in 
laboratory  animals. 


Signed:  October  25. 1985. 
Stephen  E.  Higgins. 
Director. 

Approved:  December  9, 1985. 
David  D.  Green, 

Acting  Assistant  Secretary  (Enforcement  and 
Operations). 
[FR  Doc.  85-29707  Filed  12-19-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Hazard  Communication;  Interpretation 
Regarding  Lubricating  Oils 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
action:  Notice  of  interpretation. 

SUMMARY:  OSHA  has  received  a  number 
of  inquiries  in  recent  months  regarding 
the  application  of  the  Hazard 
Communication  Standard  (HCS)  (29  CFR 
1910.1200).  to  lubricating  oils.  This 
notice  summarizes  the  Agency's  position 
on  this  issue,  and  indicates  further 
actions  to  be  taken. 

date:  The  interpretations  described  in 

this  notice  go  into  effect  December  20, 

1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  )ames  Foster,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Room  N3637, 
Washington,  DC  20210;  (202)  52^-8148. 

SUPPLEMENTARY  INFORMATION:  On 

November  25, 1983.  OSHA  published  a 
final  standard  in  the  Federal  Register 
entitled  "Hazard  Communication",  at  48 
FR  53280,  and  which  is  codified  at  29 
CFR  1910.1200.  The  rule  requires 
chemical  manufacturers  and  importers 
to  evaluate  the  hazards  of  the  chemicals 
they  produce  or  import,  and  all 
employers  in  the  manufacturing  sector 
to  transmit  such  hazard  information  to 
their  employees  by  means  of  labels  on 
containers,  material  safety  data  sheets, 
and  employee  training  programs. 

The  requirements  for  evaluation  of  the 
hazards  of  chemicals  under  the  rule  are 
primarily  performance-oriented.  OSHA 
has  provided  deflnitions  of  hazards, 
general  criteria  for  evaluation,  and 
possible  reference  sources,  but  allows 
employers  considerable  flexibility  in 
applying  professional  judgment  to  the 
evaluation  process.  This  performance- 
oriented  approach  is  amply  supported 
by  the  rulemaking  record,  and  was 
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recently  upheld  by  the  U.S.  Court  of 
Appeals  for  the  Third  Circuit  [United 
Steelworkers  of  America  vAuchter,  783 
¥M  728  (3d  Cir.  1985)). 

In  order  to  ensure  that  employees  of 
different  employers  receive  pertinent 
and  comparable  information  regarding 
the  carcinogenicity  of  chemicals  in  the 
workplace,  the  HCS  requires  that 
employers  report  on  material  safety  data 
sheets  (MSDS)  that  a  chemical  is  a 
carcinogen,  or  potential  carcinogen, 
when  (1)  OSHA  has  regulated  the 
substance  as  a  carcinogen;  (2)  the 
National  Toxicology  Program  lists  the 
substance  on  its  annual  list  of 
carcinogens:  or  (3)  the  International 
Agency  for  Research  on  Cancer  {I ARC) 
has  evaluated  the  substance,  and  found 
su^icient  or  limited  evidence  of 
carcinogenicity,  29  CFR  1910.1200  (d)(4) 
ahd  (g)(2)  (vii).  Employers  are  also 
required  to  include  "appropriate  hazard 
warnings"  on  labels  on  containers  of 
chemicals  for  such  hazards  as 
carcinogenicity,  29  CFR  1910.1200 
[mm  and  (f)(4)(ii). 

Subsequent  to  the  publication  of  the 
rule,  lARC  published  Volume  33  of  its 
monograph  series,  entitled  lARC 
MONOGRAPHS  ON  THE 
EVALUA  TION  OF  THE 
CARCINOGENIC  RISK  OF 
CHEMICALS  TO  HUMANS: 
POL  YNUCLEAR  AROMA  TIC 
COMPOUNDS,  PART 2.  CARBON 
BLACKS.  MINERAL  OILS  AND  SOME 
NFTROARENES  (April  1984) 
(hereinafter  referred  to  as  the  lARC 
monograph).  In  this  document,  lubricant 
base  oils  and  derived  products  are 
categorized  by  the  retining  processes 
they  were  subjected  to  and  fall  within 
the  following  eight  classes: 

Class  1.  Vacuum  distillates. 

These  may  have  undergone - 
subsequent  fmishing  steps,  such  as 
caustic  neutralization,  dewaxing,  clay 
treatment  and/or  mild  hydrotreatmenL 
They  have  not  been  acid  treated  or 
solvent  extracted. 

Class  2.  Acid-treated  oils. 

These  may  have  undergone 
subsequent  fmishing  steps  such  as 
caustic  neutralization,  dewaxing.  clay 
treating  and/or  mild  hydrotreatment. 
They  have  not  been  solvent  extracted. 

Class  3.  Solvent-refined-oils 
(raffmates). 

These  may  have  undergone 
subsequent  finishing  steps,  such  as 
dewaxing,  clay  treating  and/or  mild 
hydrotreatment. 

Class  4.  Hydrotreated  oils. 

Class  5.  White  oils  and  petrolatums 
suitable  for  food  and/ or  medicinal  use. 

Class  6.  Aromatic  oils: 
6.1  Solvent  extracts 


6.2  Catalytically  cracked  oils 
Class  7.  Miscellaneous  materials: 

7.1  Formulated  products 

7.2  Used  oils 

Class  8.  Petroleum-derived  materials 
not  otherwise  classified  (not  su^iciently 
described  to  permit  assignment  to  other 
classes). 

lARC  monograph  at  90.  "This 
classification  is  based  on  increasing 
severity  of  processing  or  refmement; 
within  each  class  a  range  of  treatment 
severities  is  also  possible."  Id.  Class  7 
oils  are  comprised  of  formulations  of 
various  base  oils  from  the  previous 
categories,  together  with  chemical 
additives.  Id.  at  90-91. 

The  carcinogenicity  of  each  type  of 
product  is  related  to  the  severity  of 
refinement.  lARC's  conclusions  included 
the  following  statements: 

There  is  sufficieat  evidence  for  the 
carcinogenicity  in  experimental  animals  of 
untreated  vacuum  distillates,  acid-treated 
oils,  and  aromatic  oils,  including  extracts 
from  solvent  treatment  of  distitlates  and  the 
high-boiling  fraction  of  catalytically  cracked 
oils  (classes  1,  2  and  6). 

There  is  sufficient  evidence  that  mildly 
solvent  refined  oils  (class  3)  are  carcinogenic 
to  experimental  animals.  There  is  no 
evidence  that  severely  solvent  refined  oils 
[class  3]  are  carcinogenic  to  experimental 
animals. 

There  is  sufficient  evidence  that  mildly 
hydrotreated  oils  (class  4]  are  carcinogenic  to 
experimental  animals:  the  available  data  on 
severely  hydrotreated  oils  [class  4]  are 
inadequate  to  permit  an  evaluation  of  their 
carcinogenicity  to  experimental  animals. 

lARC  mongraph  at  150-151. 

There  are  a  number  of  variations  in 
the  actual  processes  used  to  produce  the 
different  types  of  petroleum  streams. 
Variables  include  differences  in  base 
stock,  equipment  used,  proprietary 
procedures,  catalysts  introduced,  and 
temperature  and  pressure  conditions. 
LARC  categorized  petroleum  streams  by 
process,  and  related  their  findings 
regarding  carcinogenicity  to  the  severity 
of  refmement,  but  the  monograph  did 
not  explicitly  define  the  terms  "mild" 
and  "severe"  when  used  to  describe 
some  types  of  processing. 

The  situation  of  immediate  concern  to 
OSHA  involves  the  hydrotreatment  of 
naphthenic  oils.  The  purpose  of  this 
notice  is  to  define  "mild"  hydrotreating, 
and  to  give  OSHA's  interpretation  of  the 
applicability  of  the  lARC  flndings 
regarding  naphthenic  oils  to  the 
requirements  of  the  HCS.  No  similar 
issue  has  been  raised  with  respect  to 
solvent  refining. 

OSHA  has  collected  as  much 
information  as  possible  to  evaluate  this 
situation.  OSHA  representatives  have 
met  individually  with  various  refiners. 


and  conducted  an  informal  meeting  on 
November  7, 1985,  where  affected 
parties  were  given  an  opportunity  to 
present  their  views  on  the  issues 
involved.  In  addition,  OSHA  has 
obtained  and  evaluated  relevant  sources 
referenced  in  the  lARC  monograph. 

Since  LARC  has  stated  that,  with 
respect  to  hydrotreated  oils,  conclusive 
positive  evidence  of  carcinogenicity  is 
associated  only  with  mild 
hydrotreatment  defining  the  process  is 
sufficient  to  clarify  the  issue  and  ensure 
uniform  interpretation  of  the  findings  in 
the  lARC  monograph  and  of  the  OSHA 
standard's  applicabUity.  To  develop  this 
definition,  OSHA  is  relying  primarily  on 
the  LARC  monograph  itself  and  papers 
cited  by  lARC  as  providing  the  rationale 
for  their  conclusions  on  this  issue,  as 
well  as  on  information  submitted  at  the 
November  7th  meeting.  It  should  be 
noted  that  the  terms  "mild 
hydrotreating"  and  "mild 
hydroprocessing"  are  used  in  the  LARC 
monograph  synonymously  with  the  term 
"hydrofinishing."  [See  Table  17  of  the 
monograph,  and  the  discussion  which 
accompanies  it,  at  124-125.)  The  task, 
therefore,  is  to  establish  criteria  for 
"hydrofinishing"  and/or  "mild 
hydrotreatment"  or  "mild 
hydroprocessing." 

Several  references  refer  to  process 
parameters  for  mild  hydrotreating.  In  a 
paper  by  Haider  et  al,  entitled 
"Carcinogenicity  of  Petroleum 
Lubricating  Oil  Distillates:  Effects  of 
Solvent  Refining,  Hydroprocessing,  and 
Blending"  (American  Journal  of 
Industrial  Medicine  5:285-274  (1984)), 
oils  studied  were  "subjected  to  mild 
hydroprocessing,  carried  out  at 
hydrogen  pressures  of  about  800  psi 
[pounds  per  square  inch],  temperatures 
of  825-891  *F  and  liquid  hourly  space 
velocities  of  0.5  to  1.0  hr"*."  This  study 
was  one  of  the  key  papers  used  by  the 
LARC  working  group  to  establish  the 
carcinogenicity  of  mildly  hydrotreated 
oils.  Similarly,  in  a  text  entiUed  The 
Chemistry  and  Technology  of  Petroleum 
(Marcel  Dekker.  Inc.,  New  York  (1981)), 
James  G.  Speight  of  Exxon  Research  and 
Engineering  Company  stated  that  for 
hydrofmishlng  "[R]eactor  operating 
conditions  range  fi^m  400  to  800*F  and 
from  50  to  800  psi.  depending  on  the  kind 
of  feedstock  and  the  degree  of  treating 
required."  This  text  was  referred  to  by 
participants  in  the  November  7th 
meeting.  OSHA  has  obtained  further 
corroboration  of  the  applicability  of 
these  criteria  to  lARC's  conclusions 
through  corrrespondence  and  oral 
communication  with  Dr.  E.N.  Ladov,  a 
member  of  the  LARC  working  group  and 
co-author  of  one  of  the  key  papers  upon 
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which  LARC  relied  in  its  deliberations, 
'Toxicological  Characteristics  of 
Refinery  Streams  Used  to  Manufacture 
Lubricating  Oils"  (American  Journal  of 
Industrial  Medicine  5:183-200  (1984)). 

OSHA  has  determined  that  the 
references  described  clearly  show  that 
the  studies  used  by  lARC  to  arrive  at  its 
conclusions  regarding  the 
carcinogenicity  of  mildly  hydrotreated 
oils  involved  products  for  which  the 
degree  of  treatment  was  well  described. 
Since  the  intent  of  the  lARC  monograph 
with  regard  to  process  definition  is  the 
issue  in  question,  and  since  the  mild 
hydrotreatment  process  parameters 
related  to  the  lAJRC  findings  of 
carcinogenicity  are  well  described, 
OSHA  will  use  those  process 
parameters  to  define  mild 
hydrotreatment  for  purposes  of 
compliance  with  the  HCS.  The  critical 
factors  for  defining  the  process  appear 
to  be  the  pressure  and  temperature 
conditions.  OSHA  will  therefore  regard 
an  oil  as  mildly  hydrotreated  if  it  has 
been  processed  at  a  pressure  of  800 
pounds  per  square  inch  (psi)  or  less,  at 
temperatures  up  to  800*  F,  independent 
of  other  process  parameters.  lARC  has 
not  identiTied  any  conclusive  evidence 
for  oils  which  are  hydrotreated  using 
parameters  outside  the  described 
ranges. 

It  should  be  noted,  however,  that 
apart  from  reporting  the  findings  of 
LARC  for  producers  of  hydrotreated  oils 
"lt|he  results  of  any  studies  which  are 
designed  and  conducted  according  to 
established  scientific  principles,  and 
which  report  statistically  significant 
conclusions  regarding  the  health  effect 
of  a  chemical,' shall  be  a  sufTicient  basis 
for  a  hazard  determination  and  reported 
on  any  material  safety  data  sheet."  29 
CFR  1910.1200,  Appendix  B,  no.  4.  Thus 
if  any  data  are,  or  become,  available 
which  indicate  carcinogenicity  for  oils 
produced  using  process  parameters 
outside  those  defined  as  mild 
hydrotreatment,  these  data  must  also  be 
used  to  determine  potential 
carcinogenicity  under  the  HCS. 

As  stated  above,  the  lARC  monograph 
concludes  that  there  is  sufficient 
evidence  of  carcinogenicity  in 
experimental  animals  when  the 
naphthenic  oil  is  mildly  hydrotreated  or 
mildly  solvent  reHned.  Oils  that  are 
mildly  hydrotreated  or  mildly  solvent 
reHned  would  thus  have  to  be 
considered  potentially  carcinogenic 
under  the  provisions  of  the  HCS.  If  the 
oil  is  severely  hydrotreated,  LARC  has 
stated  that  the  evidence  is  inadequate  to 
determine  carcinogenic  potential.  Thus 
severely  hydrotreated  oils  do  not  have 
to  be  considered  potentially 


carcinogenic  under  the  HCS  on  the  basis 
of  LARC's  Rndings.  However,  if  one 
positive  study  regarding  carcinogenicity 
of  severely  hydrotreated  oils  is 
identified,  and  it  meets  the  criteria  of  the 
hazard  determination  procedures 
established  in  the  HCS,  then  it  will  also 
be  sufficient  to  establish  potential 
carcinogenicity  under  the  requirements 
of  the  rule.  For  severely  solvent  refined 
oils,  LARC  indicates  that  there  is  no 
evidence  of  carcinogenicity.  Thus 
severely  solvent  refined  oils  do  not  have 
to  be  considered  potentially 
carcinogenic  under  the  HCS  with  regard 
to  LARC's  findings.  There  is  also 
evidence  cited  in  the  LARC  monograph 
that  if  sequential  processing  of  mild 
hydrotreating  and  mild  solvent  refining 
is  performed,  the  positive  finding  of 
carcinogenicity  is  eliminated.  Thus,  oil 
subject  to  this  sequential  processing 
does  not  have  to  be  considered 
carcinogenic  on  the  basis  of  the  LARC 
monograph. 

To  reiterate  the  requirements  of  the 
HCS,  there  is  a  duty  to  report  the 
positive  findings  of  LARC.  If  a  company 
has  performed  testing  of  its  own 
product,  and  has  found  negative  results, 
this  information  may  be  reported  as 
well,  but  does  not  relieve  the 
manufacturer  or  importer  from  the  duty 
to  report  a  positive  LARC  finding.  "The 
chemical  manufacturer,  importer,  or 
employer  may  also  report  the  results  of 
other  scientifically  valid  studies  which 
tend  to  refute  the  findings  of  hazard", 
but  the  positive  data  must  always  be 
reported.  29  CFR  1910.1200,  Appendix  B, 
no.  4.  It  will  not  be  acceptable  for 
purposes  of  compliance  with  the  HCS  to 
use  negative  bioassay  results  to  justify 
or  define  severity  of  treatment. 

To  further  clarify  lARC's  intent  in 
categorizing  the  process  streams,  OSHA 
is  writing  to  each  of  the  members  of  the 
LARC  working  group  that  prepared  the 
monograph  in  question  to  determine  if 
there  are  any  other  considerations  that 
relate  to  the  process  by  which  they 
categorized  the  streams  and  interpreted 
the  data.  Responses  to  these  inquiries 
will  determine  if  any  further 
consideration  by  OSHA  is  necessary.  If 
lARC  relied  on  studies  which  have  not 
been  identified  by  OSHA  and  which 
show  that  positive  carcinogenic  results 
have  been  associated  with  higher 
parameter  values,  OSLiA  will  modify  its 
enforcemen^odlcy  and  compliance 
directive  to  include  those  higher  values 
in  its  definition  of  mild  hydrotreatment. 

The  requirements  of  the  rule  stand  as 
promulgated — the  hazard  evaluation 
process  must  be  accomplished  within 
the  constraints  and  guidance  of  the 
procedures  outlined  in  the  HCS.  OSHA 


will  incorporate  the  definition  of  mild 
hydrotreating  described  in  this  notice 
into  its  inspection  procedures  for  the 
HCS  (compliance  directive  CPL  2-2.38), 
and  will  use  it  to  establish  compliance 
with  the  rule  with  reviewing  the  hazard 
assessments  of  producers  of  naphthenic 
oils. 

Some  inquiries  have  been  received 
from  users  of  naphthenic  oils, 
particularly  those  formulating  these  oils 
into  other  types  of  products,  as  to  what 
information  should  be  reported  on  their 
material  safety  data  sheets.  Formulators 
may  use  the  information  supplies  by  the 
proilucer  of  the  base  oils  used,  and  may 
rely  on  the  findings  of  the  producer's 
hazard  evalvation.  The  formulators  must 
use  the  best  information  that  they  have 
regarding  the  base  oils  and  the  nature 
and  concentration  of  additives.  If  the 
evaluation  of  their  supplier  changes  as  a 
result  of  the  application  of  the 
interpretations  described  in  this  notice, 
and  a  new  data  sheet  is  provided  to 
them,  the  formulators  will  have  to 
update  the  data  sheets  for  their  products 
in  accordance  with  the  provisions  of  the 
rule. 

Questions  have  also  been  received 
regarding  the  increased  carcinogenicity 
of  naphthenic  oils  used  under  high 
temperature  conditions,  and  the  re- 
refining  of  naphthenic  oils.  To  OShLA's 
knowledge,  these  issues  have  not  been 
specifically  addressed  by  LARC.  In  the 
letter  the  Agency  is  sending  to  the  LARC 
working  group  members,  OSHA  has 
asked  for  additional  guidance  in  these 
areas  to  determine  the  applicability  of 
the  lARC  monograph  to  these  types  of 
oils.  When  this  information  is  received, 
OSHA  will  revise  its  enforcement  policy 
as  appropriate. 

OSHA  must  ensure  to  the  greatest 
extent  possible  that  the  evaluations  of 
carcinogenic  potential  are  accurately 
and  consistently  performed,  and  that 
information  provided  to  employees  and 
downstream  employers  is  comparable 
among  the  various  producers  of  a  given 
type  of  oil.  It  was  for  this  reason  that 
OSHA  has  relied  on  findings  of 
established  authorities  such  as  LARC. 
Actions  not  consistent  with  the 
provisions  of  the  rule  will  be  subject  to 
OSHA  review  and  possible  citation. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Patrick  R.  Tyson,  Acting 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  It  is  issued 
pursuant  lu  section  8  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  657). 
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Signed  at  Washington,  DC  this  17th  day  of 
December,  1985. 
Patrick  R.  Tyson. 

Acting  Assistant  Secretary  for  Occupational 

Safety  and  Health. 

[PR  Doc.  85-30153  Filed  12-18-85;  8:45  am] 

BtLUNG  CODE  4S1D-M-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7  .    '  '     •     ' 

Ross  Lake  National  Recreation  Area, 
WA;  Aircraft  Use  Regulatlona 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  The  regulation  set  forth 
below  is  necessary  to  designate 
locations  within  Ross  Lake  National 
Recreation  Area  where  private  and 
commercial  aircraft  may  land  on  Ross 
Lake  and  Diablo  Lake  for  the  purpose  of 
providing  visitor  access.  Designation  of 
location  for  the  operation  of  aircraft 
within  ^  park  area  is  required  by  a 
National  Park  Service  general 
regulation.  The  intent  of  this  rulemaking 
is  to  provide  for  the  preservation  and 
enjoyment  of  the  Ross  Lake  National 
Recreation  Area  in  a  way  that  is 
consistent  with  the  aircraft  operations 
policy  of  the  National  Park  Service  and 
the  authority  of  the  Federal  Aviation 
Administration. 

EFFECTIVE  DATE:  January  21. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Reynolds.  Superintendent.  North 
Cascades  Nation^  Park.  Telephone: 
(206)  855-1331. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  stated  in  its  enabling  legislation, 
Pub.  L.  90-544.  one  of  the  primary 
reasons  for  establishment  of  the 
recreation  area  was  ".  .  .  to  provide  for 
the  public  outdoor  recreation  use  and 
enjoyment. .  .  ."  The  operation  of 
aircraft  on  Diablo  Lake  and  Ross  Lake  is 
an  established  outdoor  recreational 
activity  in  the  Ross  Lake  National 
Recreation  Area.  The  legislation  also 
specifically  provides  that  the  recreation 
area  shall  be  administered  to  best 
provide  for  ".  .  .  the  continuation  of 
such  existing  uses  and  developments  as 
will  promote  or  are  compatible  with,  or 
do  not  significantly  impair,  public 
recreation  and  conservation  of  the 
scenic,  historic,  or  other  values 
contributing  to  the  public  enjoyment." 

Aircraft  use  of  lakes  within  the  Ross 
Lake  National  Recreation  Area  was  an 
established  activity  for  nearly  20  years 


prior  to  the  1968  establishment  act. 
Floatplanes  served  as  one  of  the 
principal  means  of  public  access  to  Ross 
Lake  other  than  via  the  long, 
unimproved  road  by  automobile  through 
British  Columbia  to  reach  the  north  end 
of  Ross  Lake  at  Hozomeen.  Highway  20, 
the  North  Cascades  Highway,  was  not 
completed  until  1972  and  does  not 
provide  for  automobile  access  to  Ross 
Uke. 

On  March  17. 1982,  the  National  Park 
Service  published  an  extensive  revision 
of  Title  36  Code  of  Federal  Regulations 
as  a  proposed  Rule.  Following  the 
review  and  adoption  of  suggestions 
received  during  the  comment  period,  the 
Final  Rule  was  published  in  the  Federal 
Register  on  June  30. 1983.  Section  2.17. 
Aircraft  and  Air  Delivery  states,  in  part, 
that  the  use  of  aircraft  is  prohibited 
except  at  locations  designated  by 
special  regulation. 

The  National  Park  Service,  in 
analyzing  requirements  for  publishing 
Special  Regulations,  realized  that  a  long 
established  use  of  aircraft  in  the  Ross 
Lake  National  Recreation  Area  had  to 
be  legitimatized  by  designating  locations 
in  the  recreation  area  as  authorized 
landing  sites.  The  alternative  would  be 
to  discontinue  use. 

Special  regulations  for  Ross  Lake 
National  Recreation  Area  were 
published  in  the  Federal  Register  as  a 
proposed  rule  on  December  27, 1983. 
Comments  from  the  public  were 
originally  accepted  through  January  26, 
1964.  but.  that  comment  period  was 
extended  until  February  25, 1984. 

The  section-by-section  analysis  of  the 
final  rulemaking  for  36  CFR  2.17, 
published  in  the  Federal  Register  of 
April  30. 1984,  page  18445.  states:  "In 
response  to  public  comment  on  the 
operation  of  aircraft  on  tlie  entire 
surface  of  Ross  Lake,  the  Service 
decided  to  withdraw  this  section  of  the 
proposed  special  regulations  and  retain 
the  provision  opening  Diablo  Lake  to 
aircraft  use.  The  total  recreational  use  of 
Ross  Lake  will  be  reviewed  and  special 
regulations  considered  at  a  later  date." 
This  proposal  is  based  on  the  intent  of 
that  analysis. 

Neither  of  the  two  locations  proposed 
as  designated  landing  sites  are  within 
North  Cascades  National  Park.  Only 
sites  within  Ross  Lake  National 
Recreation  Area  are  proposed.  Since 
this  use  existed  for  many  years,  it  is  not 
anticipated  that  the  proposed  special 
regulation  will,  in  itself,  be  a  cause  for  a 
rise  in  such  use. 

The  Superintendent  has  determined 
that  the  designation  of  these  locations  is 
consistent  with  the  purposes  for  which 
the  recreation  area  was  established,  will 
not  adversely  affect  park  resources  and 


that  the  design  and  operational 
procedures  are  in  compliance  with 
federal,  state  and  local  laws  relating  to 
aircraft  use. 

Summary  of  Comments 

This  rule  was  published  in  proposed 
form  for  public  comment  on  May  9. 1985 
(50  FR  19547).  NoHce  of  the  proposed 
rule  was  also  published  in  local  news 
media  in  May.  The  National  Park 
Service  received  71  timely  comments 
regarding  the  proposed  regulation. 
Comments  were  received  from  66 
individuals,  4  organizations,  and  one 
agnency  of  State  government. 

All  of  the  comments  received  were  in 
support  of  the  proposed  regulation.  One 
comment  noted  that  the  proposed 
regulation  needed  a  minor  correction 
regarding  the  operation  of  aircraft 
".  .  .  within  500  feet  of  boomlogs  .  .  .". 
which  would  prevent  aircraft  from 
taxiing  to  the  Ross  Lake  Resort. 
Accordingly  this  noted  correction  was 
made  by  changing  the  distance.  "500 
feet"  to  read  "1,000  feet",  and  changing 
"boomlogs.  buoys"  to  read.  "Diablo  dam 
or  Ross  dam". 

Drafting  Information 

The  following  persons  participated  in 
writing  of  these  proposed  regulations: 
Gerry  Tays,  District  Manager  Daniel 
Allen,  Resource  Management  Specialist: 
James  Rouse.  Assistant  Supertintendent 

Paperwork  Reduction  Act 

This  rulemaking  contains  no 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  Service  has  determined  that  this 
document  is  not  a  "major  rule"  within 
the  meaning  of  Excutive  Order  12291 
(February  19. 1981).  46  FR  13193.  and 
does  not  require  a  regulatory  analysis 
under  the  requirements  of  the 
Regulatory  Flexibility  Act  (94  Stat.  1164. 
5  U.S.C.  601  et  seq.].  Aircraft 
transportation  to  remote  recreation  sites 
is  not  an  extensive  activity  in  this  area; 
the  majority  of  use  is  expected  from  a 
regional  base  of  past  use.  primarily  to 
deliver  people  to  resorts  and  campsites 
based  on  Ross  and  Diablo  Lakes.  A 
small  segment  of  people  would  likely 
use  the  means  for  trail  access  into 
nearby  wilderness  areas. 

This  rulemaking  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities,  nor 
does  it  require  the  preparation  of  a 
regulatory  analysis.  The  Service  makes 
this  finding  because  the  proposed 
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regulations  will  impose  no  significant 
costs  on  any  class  or  group  of  small 
entities. 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332),  the  Service  has  prepared  an 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  on 
these  proposed  regulations.  Both  are 
available  at  the  address  noted  above. 

List  of  Subjects  in  38  CFR  Part  7 

National  Parks. 

In  consideration  of  the  foregoing.  36 
CFR,  Chapter  1  is  amended,  as  follows: 

PART  7— SPECIAL  REGULATIONS; 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authonty:  16  U.S.C  1.  3. 98. 462(k). 

2.  In  §  7.69,  by  revising  paragraph  (b) 
to  read  as  follows: 


$7.69 
Arw. 


iHMS  LaKS  wanoof  rieciaanon 


(b)  Aircraft  The  operation  of  aircraft 
is  allowed  on  the  entire  water  surface  of 
Diablo  Lake  and  Ross  Lake,  except  that 
operating  an  aircraft  under  power  on 
water  surface  areas  within  1,000  feet  of 
Diablo  Dam  or  Ross  Dam  or  on  those 
posted  as  closed  for  fish  spawning  is 
prohibited. 

Dated:  November  la  1985. 
P.  Daniel  Smith. 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Porks. 

|FR  Doc.  85-30186  Filed  12-19-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  5E3245/R803;  FRL-2941-2I 

Exemption  From  the  Requirement  of  A 
Tolerance  for  Sodium  Chlorite 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  disinfectant 
sodium  chlorite  when  used  as  a  seed- 
soak  treatment  on  crop  group  Brassica 
(cole)  leafy  vegetables  and  radishes. 
This  regulation,  which  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  sodium 
chlorite  in  or  on  the  commodities  was 


requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECnvc  date:  Effective  on  December 
2a  1965. 

AOORCSS:  Written  objections,  identified 
by  the  document  control  number  [PP 
5E3245/R803],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  M-3708,  401  M 
Street,  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  maiL  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
7e7C),  Registration  Division. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM#2, 1921  Jefferson  Davis 
Highway.  Ariington,  VA  22202  (703-557- 
1806). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  RegMw  of  November  6, 1985  (SO 
FR  46103).  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University.  New  Brunswick.  N)  06903. 
submitted  pesticide  petition  (PP)  5E3245 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director.  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  New  Yori(  proposing  the 
establishment  of  an  exemption  ^m  the 
requirement  of  a  tolerance  for  sodium 
chlorite  when  used  as  a  seed-soak 
treatment  in  the  growing  of  the  raw 
agricultural  commodities  crop  group 
Brassica  (cole)  leafy  vegetables  and 
radishes.  Member  commodities  of  the 
crop  group  Brassica  (cole)  leafy 
vegetables  listed  in  40  CFR  180.34 
include  broccoli,  Brussels  sprouts, 
cabbage,  cauhflower,  coUards,  kale, 
kohlrabi,  mustard  greens  and  rape 
greens. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  proposed  exemption  would  protect 
the  public  health.  Therefore  the 
exemption  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 


for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  su^icient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Ust  of  Subjecta  in  40  CFR  Part  188 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  December  12, 1985. 
Stevan  Scfaatzow. 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autkonly.  21  US-C  346a. 

2.  Section  180.1070  is  added  to  read  as 
follows: 

§1M.1070    SodhjmcMorMe;«Minplion 
from  ttia  ra^uiranMnla  of  a  tolarance. 

Sodium  chlorite  is  exempted  front  the 
requirement  of  a  tolerance  for  residues 
when  used  in  accordance  with  good 
agricultural  practice  as  a  seed-soak 
treatment  in  the  growing  of  the  raw 
agricultural  commodities  crop  group 
Brassica  (cole)  leafy  vegetables  and 
radishes. 

[FR  Doc.  85-30134  Filed  12-19-«5;  8:45  am) 
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40  CFR  Part  180 

[PP  3E2893/R809;  FRL-2942-6) 

Peatfcide  Tolerance  for  Glyphoaata 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  glyphosate  and  its 
metabolite  in  or  on  the  crop  group 
fruiting  vegetables  (except  cucurbits) 
including  tomatoes,  peppers,  and 
eggplants.  The  regulation  to  establish  a 
miximum  permissible  level  for  residues 
of  glyphosate  in  or  on  the  crop  group 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR^). 

EFFECTIVE  DATE:  Effective  on  December 
20,1985. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
3E2893/R8091,  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
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Protection  Agency,  Rm.  3708,  401  M  St.. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Donald  Stubbs,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
716B.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  November  26. 1985 
(50  FR  48615),  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
submitted  pesticide  petition  3E2893 
proposing  the  establishment  of  a 
tolerance  for  the  combined  residues  of 
the  herbicide  glyphosate 
(A^phosphonomethyl)glycine),  and  its 
metabolite  aminomethyl()hosphonic  acid 
for  the  crop  group  fruiting  vegetables 
(except  cucurbits)  including  tomatoes, 
peppers  and  eggplants  at  0.1  part  per 
million  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  Arkansas,  California, 
Florida,  Louisiana,  Maryland,  Michigan, 
Tennessee,  New  Jersey,  New  York, 
North  Carolina.  Oregon.  Puerto  Rico. 
South  Carolina.  Texas.  Kentucky. 
Virginia,  and  Washington,  and  the  U.S. 
Department  of  Agriculture. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  and  other  relevant 
information  have  been  evaluated  and 
discussed  in  the  proposed  rulemaking. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  would  protect  the  public 
health.  Therefore  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  December  12. 1985. 
Steven  Schatzow. 

Director.  Office  of  Pesticide  Programs. 

PART  180-{  AMENDED] 

Therefore,  40  CFR  180  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  34ea. 

2.  Section  180.364(a)  is  amended  by 
adding  alphabetically  the  following  crop 
group  to  read  as  follows: 

§  180.364    Glyphosate;  tolerances  for 
residues. 

(a)  *  *   * 


Commodities 

P»rt» 

per 

rniUion 

01 

•               •               ■               •               • 

[FR  Doc.  85-30241  Filed  12-19-85:  8:45 

am] 

40  CFR  Part  799 
[OPTS-42030A;  FRL-2941-8] 

Toxic  Substances;  Mesityl  Oxide;  Final 
Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  EPA  is  issuing  a  final  test  rule 
establishing  testing  requirements  under 
section  4(a)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  manufacturers 
and  processors  of  mesityl  oxide  (MO; 
GAS  No.  141-97-7).  Testing 
requirements  include  (1)  inhalation 
subchronic  (90-day)  toxicity  in  at  least 
one  mammalian  species.  (2) 
mutagenicity  (including  tests  for  both 
gene  mutations  and  chromosomal 
aberrations),  and  (3)  oncogenicity  (if 
certain  mutagenicity  test  results  are 
positive). 

date:  In  accordance  with  40  CFR  23.5 
(50  FR  7271;  February  21. 1985).  this  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  eastern 
["daylight"  or  "standard"  as 
appropriated]  time  on  January  6. 1986 


BEST  COPY  AVAILABLE 


This  rule  shall  become  efTective  on 
February  3. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  {TS-799).  Office  of 
Toxic  Substances,  Rm.  E-543.  401  M  St.. 
SW.,  Washington,  DC  20460,  Toll  Free: 
(800-424-9065).  In  Washington.  DC: 
(554-1404),  Outside  the  USA:  . 

(Operator— 202-554-1404). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  5, 1983  (48  FR 

30699),  EPA  issued  a  proposed  rule 
under  section  4(a)  of  TSCA  to  require 
testing  of  MO  for  chronic  effects, 
mutagenicity,  and  oncogenicity 
(conditional  on  the  mutagencity  test 
resi^lts).  The  Agency  is  now 
promulgating  a  final  rule  requiring 
testing  for  these  health  effects. 

I.  Introduction 

This  notice  is  part  of  the  overall 
implementation  of  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA,  Pub.  L. 
94-469,  90  Stat.  2003  et  seq..  15  U.S.C. 
2601  et  seq.).  which  contains  authority 
for  EPA  to  require  development  of  data 
relevant  to  assessing  the  risks  to  health 
and  the  environmental  posed  by 
exposure  to  particular  chemical 
substances  or  mixtures. 

Under  section  4(a)(1)  of  TSCA,  EPA 
must  require  testing  of  a  chemical 
substance  to  develop  health  or 
environmental  data  if  the  Agency  finds 
that: 

(A](i)  the  manufacture,  distribution  in 
commerce,  processing,  use  or  disposal  of  a 
chemical  substance  or  mature  or  that  any 
combination  of  such  activities,  may  present 
an  unreasonable  risk  or  injury  to  health  or 
the  environment. 

(ii)  there  are  insufficient  data  and 
experience  upon  which  the  effects  of  such 
manufacture,  distribution  in  commerce, 
processing,  use.  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data:  or 

(B)  (i)  a  chemical  substance  or  mixture  is  or 
will  be  produced  In  substantial  q.uantities. 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (II)  there  is  or  may 
be  significant  or  substantial  human  exposure 
to  such  substance  or  mixture. 

(ii)  there  are  insufficient  data,  and 
experience  upon  which  the  affects  of  the 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data. 
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EPA  uses  a  weight-of-evidence 
approach  in  making  a  section 
4(a](l)(A)(i)  finding  in  which  both 
exposure  and  toxicity  information  are 
considered  to  make  the  finding  that  the 
chemical  may  present  an  unreasonable 
risk.  For  the  finding  under  section 
4(a)(l)(B)(i).  EPA  considers  only 
production,  exposure,  and  release 
information  to  determine  if  there  is  or 
may  be  substantial  release.  For  the 
second  finding  under  both-sections 
4(a)(1)(A)  and  4(aKl)(B),  EPA  examines 
toxicity  and  fate  studies  to  determine 
whether  existing  information  is 
adequate  to  reasonably  determine  or 
predict  the  effects  of  human  exposure  to, 
or  environmental  release  of,  the 
chemical.  In  making  the  third  Ending, 
that  testing  is  necessary,  EPA  considers 
whether  any  ongoing  testing  will  satisfy 
the  information  needs  for  the  chemical 
and  whether  testing  that  the  Agency 
might  require  would  be  capable  of 
developing  the  necessary  information. 

For  a  more  complete  understanding  of 
the  statutory  section  4  Bndings,  the 
reader  is  directed  to  the  Agency's  first 
proposed  test  rule  package 
(chloromethane  and  chlorinated 
benzenes,  published  July  18, 1980;  45  FR 
48510]  and  to  the  second  package 
(dichloromethane,  nitrobenzene,  and 
1,1,1-trichloroethane,  published  June  5, 
1981;  46  FR  30300)  for  in-depth 
discussions  of  the  general  issues 
applicable  to  this  section. 

n.  Background 

A.  Profile 

Mesityl  oxide,  a  colorless,  oily  liquid, 
vaporizes  at  room  temperature 
producing  a  marked  odor  of  peppermint 
detectable  down  to  0.017  part  per  million 
(ppm)  (Ref.  1).  The  major  use  of  MO  is 
as  a  chemical  intermediate.  Four 
companies  produce  MO  at  six  facilities 
as  an  intermediate  in  the  manufacture  of 
methyl  isobutyl  ketone  (MIBK).  Methyl 
isobutyl  carbinol  (MIBC)  can  also  be 
produced  as  a  coproduct  in  the  same 
system  (Ref.  2).  Only  two  facilities 
currently  isolate  MO  for  use  in  end 
products  (Ref.  3).  The  open  literature 
lists  a  number  of  solvent  uses  for  MO, 
e.g.,  for  nitrocellulose,  lacquers  and 
lacquer  thinners,  and  carburetor 
cleaners.  According  to  current  data,  MO 
solvent  uses  have  been  largely  phased 
out  (Ref.  4). 

The  mesityl  oxide  level  I  Economic 
Impact  Analysis,  which  accompanied 
the  proposed  rule,  contains  a  thorough 
description  of  the  MO  production 
process  (Ref.  5).  The  series  of  reactions 
leading  to  MO  and  then  to  MIBK  and  or 
MIBC  (formed  by  hydrogenation  of  MO) 
may  be  performed  in  one  system.  Thus 


the  MO  "used"  in  this  process  is  not 
isolated  and  exists  only  as  a  transient 
intermediate.  MIBK  is  apparently 
produced  only  via  the  MO  route  (Ref.  4). 
As  noted,  the  primary  use  of  MO  is  as 
an  intermediate  in  the  manufactiire  of 
MIBK.  In  excess  of  120  milhon  pounds 
per  year  are  "produced"  for  this  use 
(Ref.  4).  End  product  uses  may  have  at 
one  time  accounted  for  as  much  as  16 
percent  of  production.  The  proposed  rule 
estimated  that  31.0  million  pounds  of 
MO  was  used  in  1983  as  a  solvent  and  in 
pesticide  formulations.  According  to 
current  data,  however,  this  figure  has 
shrunk  considerably  due  largely  to  a 
decline  in  the  use  of  MO  in  solvent 
markets  (Ref.  4).  MO  sales  continue  to 
decline.  EPA  estimates  actual 
consumption  of  MO  in  1983  at  about  5 
million  pounds,  consumed  primarily  in 
pesticide  applications  (Ref.  4). 

B.  ITC  Recommendations 

The  Interagency  Testing  Committee 
(ITC)  designated  MO  for  priority 
consideration  in  its  Fourth  Report, 
published  in  the  Federal  Register  of  June 
1. 1979  (44  FR  31866).  The  ITC 
designated  MO  as  a  priority  chemical 
and  recommended  the  following  health 
effects  testing:  Carcinogenicity, 
mutagenicity,  teratogenicity,  chronic 
ejects,  and  an  epidemiology  study.  The 
ITC  based  its  recommendations  for  MO 
on  production  figures  in  excess  of  27 
million  pounds,  estimates  of  up  to  6,100 
workers  exposed,  widespread  consumer 
exposure,  and  the  lack  of  adequate  data 
to  assess  potential  health  effects.  The 
ITC  was  concerned  that  MO  may 
possess  biological  activity  because  of  its 
chemical  structure. 

C.  Proposed  Rule 

EPA  issued  a  proposed  test  rule  for 
MO  in  the  Federal  Register  of  July  5, 
1983  (48  FR  30699).  The  EPA  based  its 
proposed  testing  requirements  on  the 
authority  of  section  4(a)(1)(A)  of  TSCA. 

1.  Test  requirements.  The  proposed 
rule  specified  that  MO  be  tested  for 

a.  Subchronic  (90-day)  inhalation 
toxicity  test  in  at  least  one  mammalian 
species  to  assess  potential  chronic 
effects. 

b.  Mutagenicity  (gene  mutations  and 
chromosomal  aberrations). 

c.  Oncogenicity  testing  was  specified 
if  MO  is  mutagenic  in  any  one  of  the 
following  tests;  in  vitro  or  in  vivo 
cytogenetic  tests,  gene  mutation  in 
somatic  cells  assay,  or  Drosophila 
melanogaster  sex-linked  recessive  lethal 
test 

2.  Findings.  The  Agency  made 
proposed  findings  that  the  manufacture, 
processing,  and  use  of  MO  may  present 
an  unreasonable  risk  to  human  health 


due  to  chronic  and  mutagenic  effects. 
EPA  also  proposed  to  find  that  if  certain 
mutagenicity  tests  gave  positive  results, 
these  data,  supported  by  the  potentially 
active  biological  structure  of  MO.  would 
support  an  uiu^asonable  risk  finding  of 
oncogenic  effects.  These  proposed 
findings  were  based  on: 

a.  End  product  use  of  over  31  million 
pounds  per  yean  additional  MO 
produced  as  a  transient  intermediate  to 
MIBK. 

b.  500-6.000  workers  exposed  in 
manufacturing,  processing,  distribution, 
and  use. 

c.  Possible  systemic  effects  (liver, 
kidney,  possibly  lung  changes)  in 
animals  and  possible  anemia  and 
leukopenia  in  workers  and  animals. 

d.  Possible  mutagenic  effects  based  on 
structiu'e  activity  relationships  to  known 
alkylating  agents. 

e.  Possible  oncogenic  effects  if  certain 
short-term  mutagenicity  tests  proved 
positive. 

f.  The  Agen(?y  also  proposed  to  find 
that  there  are  insufficient  animal  and 
human  data  to  reasonably  determine  or 
predict  the  chronic  and  mutagenic 
effects  of  MO,  and  testing  of  MO  was 
necessary  to  develop  such  data. 

The  Agency  did  not  prop>ose  an 
epidemiology  study  because  no  end 
point  had  been  sufficiently  defined  to 
make  a  finding  for  potential 
unreasonable  risk  to  humans.  Further, 
EPA  did  not  propose  testing  for 
teratogenic  effects  because  in  the 
Agency's  judgment  the  limited  available 
data  did  not  suggest  a  potential  for  these 
effects. 

The  analysis  and  findings  on  which 
the  above  determinations  were  based 
are  presented  in  the  Mesityl  Oxide 
Support  Document,  which  is  available 
from  the  Office  of  Toxic  Substances' 
TSCA  Assistance  Office  and  in  the 
public  record  for  this  rulemaking. 

D.  Data  Received  Subsequent  to 
Proposed  Rule 

Following  publication  of  the  proposed 
test  rule,  MO  was  added  to  the  list  of 
chemicals  subject  to  the  Preliminary 
Assessment  Information  Rule — 
Manufacturer  Reporting  (40  CFR  Part 
712)  (June  25, 1984;  49  FR  25859). 
Pursuant  to  this  TSCA  section  8(a)  rule, 
data  on  production,  use,  and  exposure 
were  received  on  this  chemical.  Also,  in 
resi>onse  to  the  proposed  rule,  the 
affected  industries  submitted  monitoring 
data  from  production  facihties  and 
addftional  exposure  and  use 
information.  Most  of  these  data  were 
declared  confidential  business 
information  (CBI).  However, 
nonconfidential  summaries  of  this 
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inrormation,  where  possible,  have  been 
prepared  and  are  included  in  the  public 
record  of  this  final  rule.  EPA  evaluated 
these  data  and  additional  data  reported 
by  manufactuiera  of  MO  under  the 
TSCA  section  6(d)  Health  and  Safety 
Dflta  Reporting  Rule  (40  CFR  Part  716) 
(September  2. 1982;  47  FR  38780). 

1.  Production  and  use.  Exxon 
Chemical  Americas  notified  EPA  that  it 
was  withdrawing  fttim  the  manufacture 
and  marketing  of  MO  for  commercial 
purposes  and  adjusting  its  operations 
such  that  MO  would  exist  solely  as  a 
nonisolated  intermediate  in  its  MIBK 
process  (Ref.  6).  Also.  Eastman  Kodak 
Co.  stated  that  MO  is  only  a  transient 
nonisolated  intermediate  that  is  never 
removed  irom  the  reaction  vessels  in 
which  it  is  manufactured  or  equipment 
through  which  it  passes  during  the 
process  except  in  very  small  quantities 
during  sampling  of  crude  MIBK  or  as  a 
trace  impurity  in  refined  MIBK  (Ref.  7). 
Based  on  information  from  limited  air 
monitoring  during  sampling,  MO  was 
not  detected  by  a  method  sensitive  to 
0.25  ppm.  MIBK  was  detected  at  5  ppm 
in  air  (Ref.  7). 

Union  Cartiide  Corp.,  Exxon  Chemical 
Americas,  and  Shell  Chemical  Co. 
submitted  CBI  section  8(a)  data.  In  a 
letter  received  by  the  Agency  on 
October  4. 1983,  Union  Carbide  Corp. 
stated  that  the  major  merchant  market 
use  of  MO  is  confined  to  its  carrier- 
solvent  use  in  pesticides  (Ref.  8).  It 
further  noted  that  the  manufacture  and 
storage  of  MO  as  an  MIBK  intermediate 
is  an  essentially  enclosed  process  with 
little  potential  for  significant  human 
risk. 

2.  Exposure  during  manufacturing  and 
processing.  The  Chemical 
Manufactiuers  Association's  Ketones 
Panel  (herein  referred  to  as  The  Panel), 
representing  the  principal  manufacturers 
of  ketones,  supplied  the  exposure  details 
summarized  below. 

The  Panel  estimates  that  currently 
fewer  than  200  workers  are  potentially 
exposed  to  MO  at  six  production 
facilities  on  a  regular  basis  (Refs.  2  and 
3).  Most  of  these  workers  are  involved 
in  the  MIBK  production  process.  Both 
Exxon  Chemical  and  Eastman  Kodak 
produce  MO  as  a  site-limited 
nonisolated  intermediate  to  MIBK  (Refs. 
6  and  7).  The  MIBK  process  is  closed, 
and  according  to  one  company  the  only 
potential  for  exposure  to  MO  is  during 
the  26-minute  (0.43  hour)  per  shift 
sampling  operation.  During  sampling, 
employees  wear  personal  protective 
devices,  including  rubber  gloves  and  full 
face  shields.  Based  on  data  from  limited 
air  monitoring  sampling,  MO  was  not 
detected  by  a  method  sensitive  to  0.25 


ppm.  MIBK  was  detected  at  S  ppn^Kaf- 

7). 

Personal  monitoring  samples  taken 
within  these  plants  show  that  MO  levels 
ranged  from  nondetectable  to  0.72  ppm, 
with  an  average  of  0.07  ppm  and  a 
median  of  a22  ppm  (Ref.  3).  General 
area  sampling  of  fugitive  emissions 
measured  MO  levels  ranging  from 
nondetectable  to  2.38  ppm,  with  an 
average  of  0.58  ppm  and  a  median  of 
0.22  ppm. 

Shell  Chemical  Co.  produces  MO  as 
an  intermediate  to  MIBK  at  two 
locations  using  a  closed  reactor  system 
(Ref.  3).  Hits  manufacturer  estimates 
that  117  workers  are  potentially  expmsed 
to  air  concentrations  of  MO  ranging 
from  0.1  ppm  to  1  ppm  on  an  &-hour 
time-weighted  average  (TWA)  basis. 
Likewise,  Union  Carbide  produces  MO 
at  two  facilities.  During  1983  and  1984,  8- 
hour  TWA  monitoring  data  at  one  plant 
ranged  between  0.1  and  2.0  ppm  during 
production  operations;  short-tenn 
samples  during  tank  truck  loading 
ranged  between  0.3  and  0.8  ppm.  At  the 
second  plant,  TWA  monitoring  data  for 
production  operations  ranged  between 
0.6  and  3.9  ppm,  with  a  mean  of  1.5  ppm 
(Ref.  3).  Union  Carbide  estimates  that 
fewer  than  30  workers  are  exposed  in 
these  operations. 

The  Panel  further  states  that  two 
members  market  MO,  principally  for  use 
in  agricultural  products.  Thus,  additional 
employee  exposure  to  MO  may  occur 
during  herbicide  formulation. 
Confidential  data  received  from  the 
Panel  derived  from  a  limited  survey  of 
MO  users  state  that  typically, 
automated,  enclosed  process  equipment 
is  used  in  the  formulation  profcess.  This 
would  include  unloading  bulk  MO  into 
storage  tanks,  mixing  it  with  other 
ingredients,  and  removing  and 
packaging  the  end  product.  Potential 
exposure  to  MO  occurs  during  sampling, 
quality  control,  and  loading  operations. 
The  Panel  estimates  that  fewer  than  100 
workers  are  potentially  exposed  to  MO 
in  these  operations.  Monitoring  data  are 
limited,  but  suggestive  that  exposure  to 
MO  does  occur. 

The  Agency  has  reviewed  the  data  on 
MO  submitted  by  CMA,  confidential 
data  submitted  by  manufacturers 
pursuant  to  both  TSCA  and  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  and  other  relevant  data. 
The  Agency  used  these  data  in  reaching 
conclusions  regarding  the  testing  needs 
of  the  chemical. 

In  evaluating  the  potential  exposure  of 
woricers  to  MO,  EPA  considered 
nonisolated  intermediate  exposure, 
isolated  intermediate  exposure,  and 
exposure  during  distribution  and 


processing.  Exposure  to  MO  in  its 
function  as  a  nonisolated  intermediate 
to  MIBK  is  limited.  However, 
manfiiacturing  processes  exist  where 
MO  may  be  isolated,  processed,  and 
stored  prior  to  being  converted  to  MIBK 
or  for  end  product  use.  MO  is  also 
processed  for  use  as  a  carrier  solvent  for 
herbicides.  Exposure  resulting  from  this 
processing  is  also  subject  to  TSCA 
regulation  (see  Unit  III.D  below).  EPA 
believes  there  are  a  niunber  of  steps 
during  the  manufiBcturing.  processing, 
and  distribution  of  MO  when  exposure 
can  occur,  in  response  to  the  proposed 
test  rule,  commenters  submitted  data 
showing  that  the  amount  of  MO  isolated 
for  subsequent  processing  and/or  sale 
has  decreased  significantly  from  the 
1983  figures  used  by  EPA  in  devdoping 
the  NPRM.  Nevertheless,  the 
information  available  to  EPA  indicates 
that  such  isolation  of  MO  and  its 
attendant  exposures  continue  to  occur. 
Data  avaialfaie  to  EPA  show  that  over 
200  workers  are  exposed  to  isolated  MO 
in  manufacturing  and  processing  plants. 
An  additional  number  of  workers  are 
exposed  to  isolated  MO  during  herbicide 
formulation.  EPA  has  dius  concluded 
that  currrait  exposure  to  MO  remains 
sufficient  to  support  a  "may  present" 
finding. 

If  the  remaining  activities  involving 
isolated  MO  have  been  halted  or 
exposures  have  been  significantly 
reduced  since  the  submission  of 
comments  on  the  proposed  rule,  or 
should  such  activities  be  halted  or 
exposures  significantly  reduced 
subsequent  to  the  promulgation  of  this 
final  rule,  manufacturers  and/or 
processers  of  MO  could  petition  EPA 
under  section  21  of  TSCA  to  wididraw 
the  test  rule,  providing  evidence  of  the 
cessation  of  those  activities.  If  EPA 
concluded  the  "may  present"  finding 
could  no  longer  be  made,  the  Agency 
would  initiate  rulemaking  to  withdraw 
the  final  rule.  Concurrently,  EPA  might 
also  initiate  rulemaking  pursuant  to 
section  5(a)(2)  and/or  8(a)  of  TSCA  to 
require  notification  of  the  Agency  prior 
to  any  significant  change  in 
manufacturing,  handling,  processing,  or 
use  patterns  that  would  significantly 
increase  exposure  to  MO. 

III.  Response  to  Pid»Uc  Commeots 

The  Agency  received  comments  from 
the  Chemical  Manufacturers 
Association  (CMA)  Ketones  Panel  (The 
Panel),  Exxon  Chemical  Americas, 
Eastman  Kodak  Co.,  Union  Carbide 
Corp.,  Vulcan  Materials  Co..  the 
American  Industrial  Health  Council 
(AIHC),  and  the  Natural  Resources 
Defense  Council  (NRDC).  A  public 
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meeting  was  also  requested  by  CMA 
and  held  on  October  24. 1983.  to  address 
concerns  regarding  the  legal  and 
scientific  basis  for  the  proposed  test 
nile.  A  transcript  of  this  meeting  is 
included  in  the  public  record  of  this  rule. 
The  major  issues  identified  during  the 
comment  period  are  discussed  below. 

A.  Lack  of  Justification  for  the 
Unreasonable  Risk  Finding 

1.  Exposure  potential. 

The  Panel  commented  that  exposure 
to  MO  is  so  limited  that  EPA  could  not 
justify  a  finding  that  MO  "may  present 
an  unreasonable  risk  of  injury"  under 
section  4(a)(l)(A)(i)  of  TSCA.  It 
commented  that  all  but  a  small  fraction 
of  total  MO  production  is  either 
consumed  as  a  nonisolated  intermediate 
or  is  used  for  applications  outside  the 
coverage  of  TSCA.  it  estimated  that 
while  3  to  5  million  pounds  MO  are  sold 
commercially  each  year,  less  than  1 
million  pounds  are  distributed  for  us  in 
applications  to  which  section  4  of  TSCA 
applies.  The  Panel  claims  that  all  the 
MO  that  is  produced  as  a  carrier  solvent 
for  herbicides  is  subject  to  regulation 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA,  7  U.S.C. 
136;  40  CFR  158.105  and  158.110)  and  is 
thus  excluded  from  the  definition  of 
"chemical  substance"  in  section  3(2)(B) 
of  TSCA, 

The  Panel  further  claimed  that  the 
exposure  estimates  cited  by  EPA  in  the 
proposed  rule  included  agricultural 
workers  excluded  from  coverage  under 
TSCA.  Likewise,  employee  exposure  to 
MO  during  herbicide  formulation  was 
claimed  to  be  outside  the  scope  of  EPA's 
authority  under  section  4  of  TSCA. 

EPA  has  reviewed  the  data  submitted 
by  The  Panel  and  has  determined  that 
there  is  a  basis  for  a  section  4(a)(l)(A)(i) 
finding  for  MO.  As  explained  in  Unit  I, 
EPA  uses  a  weight-of-evidence 
approach  in  making  a  section 
4(3)(l}(A)(i)  finding  in  which  both 
exposure  and  toxicity  information  are 
considered  to  make  the  finding  that  a 
chemical  may  present  an  unreasonable 
risk.  The  criteria  used  by  the  Agency  for 
determining  the  basis  for  the  exposure 
component  of  the  (A)(i)  finding  are 
considerably  less  rigorous  than  those 
required  for  a  section  4(B)(i)  finding. 
(The  reader  is  directed  to  the  Federal 
Register  document  on  chloromethane 
and  chlorinated  benzenes  (45  FR  48521; 
July  18, 1980).  for  a  fuller  discussion  of 
these  criteria.)  Thus,  the  stronger  EPA's 
scientific  basis  for  suspecting  potential 
toxicity .^  the  less  exposure  data  are 
needed  to  support  the  potential  risk 
finding.  In  the  case  of  MO,  EPA  has 
reviewed  data  which  suggest  that  the 


chemical  may  be  toxic  in  a  variety  of 
ways  (see  Unit  III.A.2.  below).  These 
data,  while  insufficient  to  allow  the 
Agency  to  reasonably  predict  whether 
the  levels  of  MO  to  which  people  are 
exposed  (see  Unit  II.D.2  above)  will 
present  an  unreasonable  risk,  do  suggest 
a  reasonable  potential  for  MO  to 
produce  leukopenia,  hypertrophy  of  the 
liver,  kidney,  and  spleen,  and  based  on 
structural  activity  relationships,  the 
potential  to  induce  mutagenic  effects. 
While  these  data  also  suggest  some 
potential  for  MO  to  induce  carcinogenic 
effects.  EPA  believes  that  the 
mutagenicity  data  to  be  developed 
under  this  rule  will  provide  a  more 
appropriate  basis  to  determine  whether 
MO's  potential  for  oncogenic  effects  is 
sufficient  to  warrant  a  chronic  bioassay. 

In  addition,  the  Agency  has 
determined  that  the  MO  produced  and 
processed  for  use  as  an  inert  component 
of  a  pesticide  clearly  falls  under  the 
legal  authority  of  TSCA.  In  this  case, 
MO  itself  is  not  a  pesticide  as  defined  in 
section  2(u)  of  FIFRA  (7  U.S.C.  136).  but 
rather  an.inert  solvent  used  to  formulate 
a  pesticide.  Thus,  EPA  in  developing  the 
support  for  this  test  rule  considered 
potential  exposure  to  workers 
processing  MO  or  formulating  the 
pesticide  product  containing  MO.  The 
Agency  did  not  consider  worker  or 
consumer  exposure  that  may  result  from 
exposure  to  MO  in  formulated  pesticide 
products;  such  exposures  are  subject  to 
FIFRA  authority. 

2.  Hazard  potential. 

The  Panel  questioned  the  basis  for 
EPA's  proposed  finding  that  MO  may 
present  an  luireasonable  risk  of  chronic 
health  effects.  It  asserted  that  (1)  p>A 
relied  en  seriously  flawed  data  to 
support  the  risk  finding  for  chronic 
effects,  and  (2)  well-conducted  studies 
indicate  that  chronic  effects  are  not  a 
concern  for  MO  at  current  exposure 
levels.  Noting  that  EPA  based  the 
potential  uiu^asonable  risk  finding  for 
chronic  effects  and  the  requirement  for  a 
subchronic  study  on  the  work  of  Ito  (Ref. 
9).  it  contended  that  this  work  has 
serious  deficiencies  in  both  the 
experimental  design  and  the  reporting  of 
results  which  serve  to  invalidate  the 
study.  It  further  contended  that,  in 
contrast  to  the  Ito  work,  the  study 
conducted  by  Smyth  et  al.  (Ref.  10)  was 
adequately  controlled  and  reasonably 
identifies  the  toxicity  of  MO  following 
subchronic  exposure.  Also,  Union 
Carbide,  while  acknowledging  that  MO 
is  chemically  reactive  as  an  alkylating 
agent,  postulated  that  steric  hinderance 
may  occur  because  of  the  position  of  the 
methyl  groups  on  the  beta  carbon,  thus 


lessening  MO's  biological  activity.  (Ref. 
11). 

The  Agency  disagrees  with  the 
commenters  that  there  is  no  basis  for  the 
finding  that  MO  may  present  an 
unreasonable  risk  of  chronic  effects.  As 
described  in  the  proposed  rule  and  its 
accompanying  support  document,  the 
Agency  identified  two  studies  that 
supported  the  may  present  an 
unreasonable  risk  finding  and  the  need 
for  subchronic  inhalation  testing  of  MO 
(Refs.  9  and  10).  EPA  believes  that  the 
data  presented  in  the  Ito  study  (Ref.  9) 
raise  the  level  of  concern  for  potential 
blood,  kidney,  liver,  and  lung  eflfects 
from  chronic  exposure  to  MO.  The 
Agency  recognizes  that  the  data,  as 
reported  by  Ito,  have  flaws  and  thus 
only  weakly  suggest  these  effects  (Ref. 
12).  The  Agency  believes,  however,  that 
these  data  are  sufficient  to  support  the 
finding  that  MO,  under  the  present 
conditions  of  use,  "may"  present  an 
unreasonable  risk  of  chronic  effects. 

Further,  the  Agency  does  not  agree 
that  well-conducted  studies  are 
currently  available  on  MO.  The  Smyth 
et  al.  study,  referenced  by  industry,  is 
from  a  paper  published  in  1942  (Ref.  10). 
The  Agency  initially  found,  and 
continues  to  believe,  that  there  are 
sufficient  design  and  reporting 
deficiencies  in  this  study  to  question  its 
adequacy  by  today's  testing  standards 
(Ref.  12).  The  Smyth  et  al.  study  was 
both  inadequately  conducted  and 
reported  by  current  standards. 
Deficiencies  include  short  duration  of 
exposure  (6  weeks),  small  sample  size 
(10  rats;  10  guinea  pigs  per  group), 
combining  of  sexes,  pooling  of  results 
from  both  species,  and  limited 
pathology.  Also,  the  description  of  the 
pathology  is  such  that  it  is  difficult  to 
associate  an  effect  with  a  given  dose. 
Furthermore,  while  the  authors  indicate 
that  blood  counts  were  taken  several 
times  on  some  animals  among  each 
exposed  group,  no  specific  details  were 
given,  making  it  difficult  to  interpret  the 
data.  While  no  blood  abnormalities 
were  observed  in  this  study,  the,  limited 
sampling  and  short  duration  of  exposure 
preclude  dismissing  the  concerns  for 
these  effects.  Hence,  it  follows  that  it  is 
impossible  to  predict  the  possible  health 
hazards  likely  to  arise  from  repeated 
exposure  to  MO. 

In  summary,  the  Agency  believes  that 
the  available  data  show  that  sublethal 
concentrations  of  the  vapors  of  MO 
produce  congestion,  primarily  in  the 
kidney.  The  liver  and  lung  are  affected 
to  a  lesser  degree.  The  hematopoietic 
system  may  also  be  a  target  of  MO 
toxicity.  Existing  data  are  insufficient  to 
reasonably  determine  or  predict  the 
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extent  of  this  risk.  For  these  reasons  the 
Agency  is  requiring  a  subchronic  study 
to  develop  data  needed  to  assess  the 
effects  resulting  from  repeated 
exposures  to  MO. 

EPA  recognizes  Union  Carbide's 
concern  that  MO  may  be  a  sterically 
hindered  ketone  and  that  this  may 
impact  on  the  chemical's  alkylating 
ability  (Ref.  10).  However.  Union 
Carbide  also  recognizes,  as  does  EPA, 
that  MO  is  chemically  reactive  as  an 
alkylating  agent.  Based  on  chemical 
structure  alone,  i.e.,  its  structural 
relation  to  known  alkylating  agents,  MO 
has  a  potential  for  posing  mutagenic  and 
oncogenic  risks.  Because  the  beta 
carbon  is  planar  (in  resonance  with  the 
carbonyl  electrons)  it  may  be  less 
available  to  metabolic  activation.  The 
fact  remains,  however,  that  this  can  only 
be  determined  by  utilizing^biological 
systems.  For  this  reason  EPA  made  a 
conditional  "may  present"  finding  for 
oncogenicity.  In  this  case,  MO  will  be 
tested  for  oncogenicity  only  if  the  select 
"short-term"  mutagenicity  tests  are 
positive  indicating  that  biological 
activity  occurred. 

B.  Automatic  Triggers  for  Chronic 
Oncogenicity  Bioassay 

EPA  received  comments  fitan  CMA, 
AIHC,  and  Vulcan  Chemicals  on  the 
Agency's  use  of  mutagenicity  tests  to 
trigger  2-year  oncogenicity  studies.  The 
Agency's  responses  to  a  variety  of 
public  comments  on  this  approach,  the 
test  sequences,  and  the  assays  (and 
triggers  for  oncogenicity  testing) 
contained  within  them  may  be  found  in 
the  final  Phase  I  test  rule  for  the  C* 
aromatic  hydrocarbon  fraction  (50  FR 
20662:  May  17, 1985). 

As  discussed  in  the  final  Phase  I  test 
rule  for  the  C  aromaic  hydrocarbon 
fraction  (50  FR  20662,  20668-20672),  the 
Agency  believes  that  the  use  of 
sequences  of  tiered  tests  for 
mutagenicity  testing  and  the  use  of 
automatic  triggers  to  require  chronic 
oncogenicity  bioassays  based  on  the 
results  of  certain  mutagenicity  assays 
are  consistent  with  both  current 
scientific  knowledge  and  the  regulatory 
approach  to  chemical  testing  established 
under  section  4  of  TSCA.  Existing  data 
show  a  strong  correlation  between 
positive  results  in  certain  mutagenicity 
tests  and  positive  results  in  animal 
chronic  oncogenicity  bioassays  for  a 
large  number  of  substances  tested  in 
both  types  of  systems.  Thus,  positive 
results  in  one  more  of  these 
mutagenicity  assays  provide  a  basis  for 
concluding  that  the  substance  may  be  an 
oncogen  and,  in  conjunction  with 
evidence  of  both  an  active  chemical 
structure  and  the  potential  for  human 


exposure  to  the  substance,  that  such 
exposure  may  present  an  unreasonable 
risk  of  oncogenicity,  if  all  of  these 
mutagenicity  tests  yield  negative  results, 
the  likelihood  of  MO  being  oncogenic  is 
small  and  the  chronic  bioassay  will  not 
be  required.  Conversely,  if  any  one  of 
these  trigger  tests  is  positive,  potential 
oncogenicity  of  MO  is  suggested  and  a 
chronic  bioassay  is  essential  to  confirm  ~ 
or  deny  that  potential  and  provide  a 
basis  for  judging  what  oncogenic  risk 
exposure  to  MO  may  present  (see  50  FR 
20662). 

Because  the  different  mutagenicity 
assays  used  to  trigger  chronic 
oncogenicity  bioassay  testing  generally 
measure  diffemt  genotoxic  effects,  or 
smiliar  effects  under  substantially 
different  test  conditions  (e.g.,  in  vitro 
versus  in  vivo  metabolic  activation),  and 
because  each  test  has  independently 
shown  a  strong  ability  to  identify  animal 
carcinogens,  EPA  believes  that  it 
generally  is  appropriate  for  positive 
results  in  any  one  of  these  mutagenicity 
tests  to  trigger  a  requirement  to  perform 
chronic  oncogenicity  bioassays. 
However,  EPA  agrees  with  commenters 
on  the  proposed  test  rule  mentioned 
above  that  the  overall  scientific  weight- 
of-evidence  as  to  a  substance's  potential 
oncogenicity  should  be  appropriately 
factored  into  these  testing  decisions. 
Furthermore,  EPA  believes  that  the 
weight-of-evidence  should  apply 
differently  in  the  case  of  substances 
where  testing  is  required  under  section 
4(aKlKA)  alone  (as  in  the  case  of  MO) 
when  compared  with  substances  where 
the  Agency  finds  that  testing  is 
supported  under  section  4(a)(1)(B)  (as  is 
the  case  for  the  Cg  aromatic 
hydrocarbon  fraction).  Where  EPA  has 
made  Rndings  of  substantial  production 
and  significant  or  substantial  exposure 
under  section  4(a)(1)(B),  there  is  a 
presumption  that  testing  of  the 
substance  for  oncogenicity  is  needed, 
and  the  question  before  the  Agency  is 
whether  the  weight-of-evidence  from  the 
mutagenicity  testing  shows  an  absence 
of  oncogenic  potential  such  that  EPA 
can  reasonably  predict  that  the 
expected  exposures  to  the  substance 
will  not  present  an  unreasonable  risk  of 
oncogenicity.  In  contract,  where  testing 
is  being  required  under  section 
4(a)(1)(A)  alone,  EPA  must  consider 
whether  all  of  the  relevant  data 
available  to  the  Agency  after  completion 
of  the  required  mutagenicity  tests 
provide  evidence  that  the  substance 
may  present  an  unreasonable  risk  of 
oncogenicity. 

In  the  case  of  MO.  testing  is  being 
required  under  section  4(a)(1)(A)  of 
TSCA  alone.  The  finding  of  potential 


unreasonable  risk  of  mutagenic  effects 
is  based  on  structure-activity 
relationships,  and  there  are  no  test 
results  to  verify  it.  Thus,  EPA  is  making 
a  conditionai  "may  present"  finding  for 
oncogenicity  testing.  This  means  that  if 
any  one  of  the  four  required  short-terra 
mutagenicity  tests  produces  a  positive 
result,  EPA  considers  that  these  data, 
supported  by  the  potentially  biologically 
active  structure  of  MO,  show  sufficient 
potential  of  MO  to  be  a  suspect  oncogen 
and  that  dironic  oncogenicity  bioassay 
testing  shall  be  automatically  required. 

C.  Mutagenicity  as  a  Regulatoble  End 
Point 

While  the  industry  commenters 
agreed  that  appropriate  mutagenicity 
assays  can  be  used  for  assessing 
carcinogenic  potential,  they  objected  to 
the  use  of  the  more  elaborate  tests  to 
assess  mutagenic  risk  as  a  separate  end 
point.  They  objected  to  EPA's  apparent 
use  of  rigid  inflexible  testing  schemes  in 
favor  of  a  tiered  approach  to  permit 
informed  scientific  judgement 

"Hie  general  sequences  of  tiered  tests 
usually  employed  by  EPA  in  assessing 
the  mutagenic  (both  gene  mutation  and 
cytogenetic]  potential  of  chemical 
substances,  which  are  required  in  this 
final  Phase  I  test  rule  for  MO,  were 
previously  described  in  the  proposed 
test  rule  issued  by  the  Agency  for 
mesityl  oxide  (48  FR  30699;  July  5, 1983). 
and  are  more  completely  described  in 
the  final  Phase  I  test  rule  for  the  Ct 
aromatic  hydrocarbon  fraction  (50  FR 
20662,  20668-20671;  May  17, 1985). 
Although  these  general  test  sequences 
are  usually  employed,  the  Agency 
ultimately  specifies  the  required 
mutagenicity  test  for  each  specific 
chemical  substance  on  a  case-by-case 
basis. 

As  described  in  detail  in  the  final 
Phase  I  test  rule  for  the  C»  acomatic 
hydrocarbon  fraction  (50  FR  20662, 
20668-71),  the  Agency  feels  that  there  is 
a  consensus  in  the  scientific  community 
on  both  the  need  for,  and  the  manner  of, 
identifying  mammalian  mutagens,  and 
that  its  proposed  scheme  for  identifying 
these  agents  is  in  keeping  with  those 
recommended  by  experts  in  the  field  of 
mammalian  mutagenesis.  Further,  while 
it  is  recognized  that  there  is,  as  yet,  no 
generally  accepted  single  methodology 
for  estimating  human  risk  from 
mutagenic  agents,  it  is  the  Agency's 
view  that  appropriate  methodologies  do 
exist  and  are  usable.  Therefore,  the 
Agency  concludes  that  it  is  appropriate 
at  this  time  to  obtain  mutagenicity  data 
on  MO  with  which  to  perform  estimates 
of  mutagenic  risk  for  this  substance  for 
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regulatory  use,  should  MO  prove  to  be  a 
mammalian  germ-cell  mutagen. 

For  reasons  more  fully  described  in 
the  final  Phase  I  tes*  rule  for  the  C9 
aromatic  hydrocabon  fraction  (50  PR 
20662,  20668-71).  EPA  believes  that  the 
use  of  automatic  triggers  between  the 
assays  contained  in  die  mutagenicity 
testing  scheme  for  MO  is  appropriate. 
However,  in  an  effort  to  incorporate 
scientiFic  judgment  prior  to  the  use  of 
the  end-point  mutagenicity  tests,  i.e.,  the 
mouse  specinc-locus  test  and  the 
heritable  translocation  test,  EPA  has 
decided  to  utilize  automatic  triggers 
between  assays  contained  in  lower-tier 
tests,  and  a  "presumptive  automatic 
trigger  and  opt-out"  approach  between 
lower-tier  tests  and  end  point  tests  in 
this  final  test  rule  for  MO.  Under  this 
approach,  EPA  is  promulgating  a  tiered 
testing  scheme  for  mutagenicity  for  MO 
with  automatic  triggers  to  additional 
mutagenicity  testing  (including  the  two 
end  point  tests).  Before  testing  is 
initiated  in  one  or  both  of  the  end  point 
mutagenicity  tests,  EPA  will  hold  a 
public  program  review  if  the  results  of 
the  previous  tier  tests  are  positive. 
Public  participation  in  this  program 
review  will  be  either  in  the  form  of 
written  public  comments  or  a  public 
meeting.  Request  for  public  comments  or 
notification  of  a  public  meeting  will  be 
published  in  the  Federal  Register.  If, 
after  the  review  of  public  comments,  no 
change  in  the  test  program  is  deemed 
necessary  by  EPA.  testing  will  continue 
to  the  next  test  without  delay.  EPA  will 
provide  notification  to  the  test 
sponsor(s)  that  the  next  tier  test  shall  be 
conducted.  If  the  Agency  believes 
additional  testing  is  no  longer  warranted 
as  a  result  of  the  earlier  test  results 
public  comment,  scientific  judgment, 
and  other  appropriate  factors,  EPA  will 
issue  a  proposed  amendment  to  "opt- 
out"  by  repealing  the  existing 
requirement  and,  after  consideration  of 
public  comments  on  the  proposed 
amendment,  issue  a  final  decision 
whether  to  rescind  the  rule  requirement. 
This  approach  offers  the  advantage  of 
allowing  the  incorporation  of  scientific 
judgment  based  on  the  weight  of  the 
evidence  after  the  initial  testing  tiers 
have  been  completed  and  allowing 
change  in  test  requirements  to  respond 
to  specific  chemical  issues,  while  not 
significantly  delaying  higher-tier  testing 
when  it  is  deemed  necessary. 

EPA  has  decided  not  to  use  the  public 
program  review  approach  between  the 
lower-tier  mutagenicity  tests  for  the  MO 
test  rule.  EPA  believes  the  use  of 
automatic  triggers  between  these  tiers  is 
suitable.  It  should  be  noted  that  this 
does  not  exclude  the  public  from 


requesting  modifications  in  the  test 
program.  Provisions  are  available  under 
section  21  of  TSCA  for  the  public  to 
petition  EPA  at  any  time  to  amend  a  rule 
under  section  4. 

D.  Additional  Comments  by  the  NRDC 
on  Mutagenicity 

The  NRDC  believes  at  least  two  tests 
should  be  used  in  the  second  tier  of 
mutagenicity  testing  to  guard  against  a 
possible  false-negative  result  in  the 
Drosphila  sex-linked  recessive  lethal 
(SLRL)  assay. 

NRDC  cites  as  evidence  of  the 
insensitivity  of  the  SLRL  assay  its 
failure  to  detect  the  mutagenicity  of 
beta-naphtylamine  and  3- 
methylcholanthrene.  A  review  prepared 
for  the  Gene-Tox  Program  (Ref.  13) 
found  that  both  of  these  agents  had  been 
inadequately  tested  in  this  assay  and 
could  not  be  judged  to  be  either  positive 
or  negative.  Further  testing  may  find 
that  these  agents  give  posiUve  responses 
in  the  SLRL  assay.  A  review  of  the 
Gene-Tox  data  base  «hows  that  a  total 
of  54  known  carcinogens  were  tested  in 
both  the  Salmonella  typhimurium/ 
mammalian  microsomal  assay  (Ames 
assay)  and  the  SLRL  assay.  Of  these.  4 
were  positive  in  both  systems;  1  was 
positive  in  the  Ames  assay,  and 
negative  in  the  SLRL  assay;  and  13  were 
positive  in  the  Ames  assay,  but  because 
of  technical  inadequacies  could  not  be 
judged  to  be  either  positive  or  negative 
in  the  SLRL  assay.  Presumably,  retesting 
of  these  latter  13  agents  would  increase 
the  percentage  of  carcinogens  that  give 
a  positive  response  in  both  assays. 

It  should  also  be  pointed  out  that 
agents  tested  io  the  Ames  assay  will 
also  be  tested  for  their  ability  to  induce 
chromosomal  aberrations.  Agents  which 
are  positive  in  the  Ames  assay  but 
negative  in  the  SLRL  assay  would  still 
be  tested  for  oncogenicity  if  either  the  in 
vitro  or  in  vivo  cytogenetics  assays  gave 
a  positive  response.  Chemicals  positive 
in  the  Ames  assays  but  negative  in  the 
SLRL  assay  and  the  in  vitro  and  in  vivo 
cytogenetics  assays  would  not  require 
testing  for  oncogenicity.  In  these 
instances,  the  Agency  feels  that  negative 
responses  in  insects  and  two 
mammalian  systems,  including  a  whole 
animal  system,  outweigh  a  single 
positive  response  in  a  prokaryotic 
system.  However,  the  Agency  will 
continue  to  evaluate  comparative  data 
on  these  systems  and,  if  additional  data 
indicate  a  need,  will  modify  its  test 
scheme,  and  may  revise  its  stand  on  this 
in  future  test  rules. 

For  these  reasons,  and  also  because 
the  overall  correlation  with 
carcinogenicity  in  the  SLRL  assay  is 
approximately  88  percent,  the  Agency 


believes  that  its  choice  of  this  assay  as  a 
trigger  for  oncogenicity  testing  for  MO  is 
reasonable  and  scientifically  sound. 

Further,  the  NRDC  feels  that  there 
should  be  greater  specificity  in  the  test 
schemes,  particularly  the  somatic  cell 
gene  mutation  assay  and  the 
cytogenetics  assays.  Also,  NRDC  feels 
that  mesityl  oxide  should  be  tested  in 
strain  TA  102  in  the  Ames  assay. 

It  was  an  oversight  that  the  proposed 
test  rule  for  MO  did  not  state 
specifically  that  the  somatic  cell  gene 
mutation  tests  are  to  be  performed  in  a 
mammalian  cell  line  both  with  and 
without  metabolic  activation.  However, 
the  test  guidelines  referred  to  in  the 
proposed  test  rule  specify  the  use  of 
mammalian  cells  and  a  metabolic 
activation  system.  The  Agency  is 
proposing  those  guidelines  as  test     .    . 
standards  for  this  test  rule. 

The  Agency's  reasons  for  not 
specifying  a  particular  cell  line  for  either 
the  in  vitro  mammalian  cell  gene 
mutation  or  in  vitro  cytogenetics  assays 
are  set  forth  in  EPA's  response  to  the 
CMA  comments  as  detailed  in  the  final 
Phase  I  test  rule  for  the  Ct  aromatic       ,, 
hydrocarbon  fraction  (50  FR  20662).  By 
separate  cell  lines  in  the  in  vitro  and  in 
vivo  cytogenetics  assays,  it  is  assumed 
that  NRDC  means  different  species 
since  cell  lines  apply  only  to  in  vitro 
assays.  The  Agency  has  decided  to  not 
specify  the  species  to  be  used  or  the  in 
vivo  cytogenetics  assay  because  not  one 
animal  species  has  a  sufficient  data       <- 
base  of  tested  chemicals  to  allow  Iot  a  ■  ■ 
preferential  choice.  Rodents,  especially  ■ 
rats  and  mice,  are  commonly  used  for 
the  in  vivo  assy  while  Chinese  hamster 
ovary  cells  are  commonly  used  for  the  in 
vitro  assay.  Under  these  conditions,  the 
species  specific  effects  referred  to  by 
NRDC  would  not  be  an  issue. 

The  Agency  intended  that  its  use  of 
the  term  "cytogenetics  assay"  referred 
to  an  assay  for  chromosomal 
aberrations  such  as  breaks, 
translocations,  or  other  changes  in 
structure  or  number  of  the  normal 
chromosome  complement  of  the  cells  or 
species  used  in  either  the  in  vitro  or  in 
vivo  assays.  NRDC's  use  of  the 
unscheduled  DNA  synthesis  assay  is  an 
example  of  where  a  cytogenetic  assay  is 
inappropriate  and  would  not  be 
considered  under  this  class  of  tests. 

The  Agency,  at  this  time,  is  not 
recommending  the  use  of  strain  TA  102 
in  the  Ames  assay  because  of  the 
limited  data  base  of  tested  chemicals 
available  for  this  strain  and  because  of 
its  still  unknown  performance  record 
during  routine  use  in  multiple 
laboratories.  The  Agency  will,  however, 
review  data  on  this  strain  as  it  becomes 
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more  widely  available  and  may  revise 
its  position  in  the  future.  Companies 
performing  or  sponsoring  tests  on 
mesityl  oxide  may,  at  their  discretion, 
include  TA  102  in  addition  to  the  strains 
routinely  used  in  the  Ames  assay. 

E.  Comments  on  Persoqs  Subject  to 
Testing 

The  Agency  received  comments  from 
Eastman  Kodak  Co.  and  Union  Carbide 
Corp.  requesting  clarification  of  who 
would  be  subject  to  the  test  rule.  Kodak, 
specifically,  requested  EPA's  definition 
of  "manufacture"  as  that  term  is  used 
under  section  4(a)  of  TSCA.  Noting  that 
TSCA  contains  a  generic  deBnition  of 
"manufacture,"  Kodak  cited  numerous 
examples  of  the  Agency's  providing 
specific  guidance  on  the  applicability  of 
its  rules  to  byproducts,  impurities,  and 
nonisolated  intermediates.  Also,  Union 
Carbide  requested  an  EPA  decision  on 
whether  (1)  manufacturers  of  MO  as  a 
nonisolated  intermediate  and  (2) 
manufacturers  of  MO  intended  for  use 
as  a  pesticide  are  covered  by  this  rule. 
Both  commenters  felt  that  these 
judgements  are  necessary  to  arrive  at 
appropriate  cost  sharing  for  testing 
mandated  by  the  rule. 

EPA  is  exempting  from  these  testing 
requirements  those  manufacturers  and 
processors  that  produce  and  process 
MO  only  as  an  impurity.  Persons  who 
manufacture  or  process  MO  as  a 
byproduct  or  as  a  nonisolated 
intermediate  including  that  MO 
intended  for  use  as  an  "inert"  solvent  in 
pesticide  products  are  subject  to  the 
testing  requirements  set  forth  in  this 
rule.  The  total  MO  domestic  production, 
including  that  produced  as  a  byproduct 
or  a  nonisolated  intermediate,  will  be 
used  in  determining  reimbursement 
shares  under  the  Data  Reimbursement 
Final  Rule  {48  PR  41786;  September  19. 
1983).  The  Agency's  rationale  for  these 
decisions  follows. 

EPA  is  exempting  those 
manufacturers  and  processors  that 
produce  MO  only  as  an  impurity 
because  the  EPA  findings  under  section 
4(a)  are  based  on  exposures  to  MO  that 
are  a  result  of  intentional  manufacture, 
processing,  and  distribution  of  MO.  In 
addition,  it  would  be  difficult  for  both 
EPA  and  manufacturers  and  processors 
to  identify  with  complete  assurance  all 
chemical  substances  which  contain  MO 
solely  as  an  impurity.  Further,  the 
Agency  would  find  it  difficult  to  apply 
both  the  exemption  and  reimbursement 
processes  to  those  who  manufacture 
and/or  process  MO  solely  as  an 
impurity.  The  Agency's  reimbursement 
regulations  issued  pursuant  to  section 
4(c:)  state  that  those  who  manufacture  or 
process  chemical  substances  as 


impurities  will  not  be  subject  to  test 
requirements  unless  the  rule  specifically 
states  otherwise  (40  CFR  791.48(b)).  EPA 
finds  no  basis  to  impose  such 
requirement  in  this  rule.  EPA  is 
including  persons  who  manufacture  or 
process  MO  as  a  byproduct  or 
nonisolated  intermediate  because  these 
activities  constitute  intentional 
manufacture  and  processing  of  MO. 
Finally,  as  discussed  in  Unit  III.A.l 
above,  raw  materials,  intermediates, 
and  inert  ingredients  produced  or  used 
in  the  manufacture  of  a  pesticide  are  not 
themselves  regulated  under  FIFRA 
(unless  they  happen  to  be  pesticides 
themselves)  and,  therefore,  are  subject 
to  TSCA.  Such  raw  materials, 
intermediates,  and  inerts  become 
subject  to  FIFRA  jurisdiction  when  they 
become  a  component  of  a  pesticide 
product  (see  42  FR  64572.  64586:  Dec.  23, 
1977).  Thus,  those  persons  who 
manufacture  MO  for  use  in  production 
of  a  pesticide  product  and  those  who 
process  MO  for  such  uses  are  subject  to 
the  testing  requirements  of  this  rule. 

F.  Comments  on  Protocol  Submission 
and  the  Phased  Test  rule  Process 

The  NRDC  submitted  comments 
concerning  the  need  for  requiring 
validated  protocols  and  recommended 
modification  of  the  Agency's  two- 
phased  test  rule  process.  These 
comments  were  considered  and 
addressed  in  both  the  fmal  Phase  I  test 
rule  for  the  C»  aromatic  hydrocarbon 
fraction  (50  FR  20662,  20666-20667;  May 
17. 1985)  and  the  final  rule  on  Test  Rule 
Development  and  Exemption 
Procedures,  published  in  the  Federal 
Register  of  October  10, 1984  (49  FR 
39774). 

However,  EPA  shares  NRDC's  desire 
that  test  rules  should  be  completed  as 
rapidly  as  possible,  and  the  Agency  has 
decided  to  modify  the  test  rule 
development  process  for  MO.  Elsewhere 
in  this  issue  of  the  Federal  Register,  EPA 
is  proposing  certain  TSCA  test 
guidelines  as  the  required  test  standards 
for  MO.  The  Agency  is  also  proposing 
that  the  test  data  from  each  required 
study  be  submitted  within  certain  time 
frames.  By  taking  this  action,  EPA  • 
believes  that  testing  will  be  initiated 
more  expeditiously  than  would  occur  if 
the  normal  two-phase  process  were 
followed  (See  Unit  IV.E,  below). 

IV.  Final  Test  Rule  for  Mesityl  Oxide 

A.  Findings 

EPA  is  basing  the  final  testing 
requirements  for  MO  on  the  authority  of 
section  4(a)(1)(A)  of  TSCA. 

1.  EPA  finds  that  the  manufacture, 
processing,  and  distribution  in 


commerce  of  MO  may  present  an 
unreasonable  risk  of  injury  to  human 
health  due  to  potential  chronic 
mutagenic,  and  oncogenic  (conditional 
on  the  mutagenicity  test  results)  effects 
for  the  reasons  presented  in  Unit  ILD. 
above  and  more  fully  discussed  in  the 
proposed  test  rule  and  the  support 
document  which  is  available  in  the 
public  record. 

Data  submitted  to  EPA  since 
publication  of  the  proposed  rule  indicate 
that  in  excess  of  120  million  pounds  of 
MO  are  produced  annually  as  an 
intermediate  in  MIBK  production: 
approximately  5  million  pounds  are  sold 
annually  for  solvent  use  (primarily  for 
use  in  pesticides).  Over  200  workers  are 
exposed  to  MO  in  its  manufacture, 
processing,  and  distribution.  Additional 
workers  are  exposed  during  the 
herbicide  formulation  process.  Limited 
monitoring  data  are  sufficient  to  show 
that  potential  occupational  exposures 
occur  in  certain  job  categories  during 
MO  production  and  processing. 

The  finding  of  potential  chronic 
toxicity  is  based  on  preliminary  studies 
of  Ito  (Ref.  9).  which  indicate  that 
exposure  to  MO  may  induce  leukopenia 
and  hypertrophy  of  the  liver,  kidney, 
and  spleen.  Support  for  this  finding  is 
provided  by  the  earlier  work  of  Smyth  et 
al.  (Ref.  10)  which  identified  the  liver, 
kidney,  and  lung  as  potential  targets  of 
MO's  toxicity.  The  finding  of  potential 
mutagenic  risk  is  based  on  the 
hypothesis  that  MO  may  behave  as  an 
alkylating  agent  and  interact  with  the 
informational  molecules  of  human  cells 
(DNA.  RNA.  or  protein).  These 
reactions,  if  not  repaired,  may  result  in 
cellular  and/or  genetic  damage  which 
may  be  expressed  as  mutagenic  effects. 
The  conditional  "may  present"  finding 
for  oncogenicity  is  based  on  positive 
results  in  the  short-term  mutagenicity 
tests  predictive  for  oncogenicity, 
supported  by  the  potentially  biologically 
active  structiu-e  of  MO. 

2.  EPA  also  finds  that  there  are 
insufficient  data  and  experience  upon 
which  the  effects  of  the  manufacture, 
processing,  and  distribution  of  MO  on 
human  health  can  reasonably  be 
determined  or  predicted. 

3.  Testing  of  MO  for  chronic  toxicity 
(via  subchronic  testing)  and 
mutagenicity  is  necessary  to  develop 
such  data.  Testing  for  oncogenicity  will 
be  required  if  positive  results  are 
obtained  in  the  short-term  mutagenicity 
assays. 

B.  Required  Testing 

EPA  is  requiring  that  MO  be  tested  for 
chronic  toxicity  (via  a  90-day  subchronic 
toxicity  test),  mutagenicity,  and  for 
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oncogenicity  if  specific  mutagenicity  test 
results  are  positive. 

C.  Test  Substance 

EPA  is  requiring  that  MO  of  at  least  97 
percent  purity  be  used  as  tfae  test 
substance  because  this  grade  is  readily 
available  and  is  the  material  to  which 
workers  would  be  exposed. 

D.  Persons  Required  to  Test 

Section  4(bK3)(B)  specifies  that  the 
activities  for  which  the  Agency  makes 
section  4(a)  findings  (manufacture, 
processing,  distribution,  use  andjor 
disposal)  determine  who  bears  the 
responsibility  for  testing.  Manufacturers 
are  required  to  test  if  the  fmdings  are 
based  on  mfinufacturing  ("manufacture" 
is  defined  in  section  3(7)  of  TSCA  to 
include  "import")-  Processors  are 
required  to  test  if  the  findings  are  based 
on  processing.  Both  manufacturers  and 
processors  are  required  to  test  if  the 
exposures  giving  rise  to  the  potential 
risk  occur  during  use,  distribution,  or 
disposal.  Because  EPA  has  found  that 
the  manufacturing,  processing,  and 
distribution  in  commerce  of  MO  give 
rise  to  exposures  that  may  lead  to  an 
unreasonable  risk.  EPA  is  proposing  that 
persons  who  manufacture  or  process,  or 
who  intend  to  manufacture  or  process, 
this  chemical  at  any  time  from  the 
effective  date  of  this  test  rule  to  the  end 
of  the  reimbursement  period  be  subject 
to  die  role.  The  end  of  the 
reimbursement  period  ordinarily  will  be 
5  years  after  the  submission  of  the  last 
final  report  required  under  the  test  rule. 
As  discussed  in  the  Agency's  test  rule 
development  and  exemption  procedures 
(40  cm  Part  790).  EPA  expects  that 
manufacturers  will  conduct  testing  and 
that  processors  will  ordinarily  be 
exempted  from  testing. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  role  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  that  requirement. 

E.  Test  Rule  Development  and  _■ 
Exemptions 

Elsewhefe  in  this  issue  of  the  Federal 
Register,  the  Agency  is  proposing  4iat 
certain  TSCA  test  guidelines  be  utilized 
as  test  standards  for  the  development  of 
data  under  this  rule  for  mesityt  oxide. 
As  diacusecd  in  that  document  and  in 
previous  dooufnents  (SO  FR  20652:  May 


17, 1965).  EPA  has  reviewed  the  method 
for  development  of  test  rules  and  has 
decided  that  for  most  section  4 
rulemakings,  the  Agency  will  utilize 
single-phase  rulemaking.  In  light  of  this 
decision,  EPA  has  reevaluated  the 
process  for  developing  test  standards  for 
section  4  rulemakings  initiated  under  a 
two-phase  process  and  has  determined 
that  for  certain  of  these  two-phase  rules. 
TSCA  test  guidelines  are  available  for 
promulgation  as  relevant  test  standards. 
EPA  has  decided  that  where  TSCA  or 
other  appropriate  test  guidelines  are 
available,  the  Agency  in  most  case&will 
propose  the  relevant  guidelines  as  the 
test  standards  for  those  rules. 

EPA  believes  that,  in  line  with  its 
commitment  to  expedite  the  section  4 
rulemaking  process,  it  is  appropriate  to 
propose  the  applicable  TSCA  test 
guidelines  as  test  standards  at  the  same 
time  as  a  Phase  I  final  test  rule  is  issued. 
With  regard  to  the  rulemaking  for 
mesityl  oxide,  TSCA  test  guidelines  are 
available  for  all  the  testing  requirements 
included  in  this  Phase  1  final  rule.  Thus, 
in  the  accompanying  notice,  the  Agency 
is  proposing  these  TSCA  test  guidelines 
as  test  standards. 

The  public,  including  the 
manufacturers  and  processors  subject  to 
the  Phase  1  rule,  will  have  an 
opportunity  to  comment  on  the  use  of 
the  TSCA  test  guidelines.  The  Agency 
will  review  the  submitted  comments  and 
will  modify  the  TSCA  guidelines,  where 
appropriate,  when  the  test  standards  are 
promulgated. 

During  the  development  of  a  test  rule 
under  the  two-phase  process,  persons 
subject  to  the  Phase  I  final  rule  are 
normally  required  to  submit  proposed 
study  plans  within  90  days  after  the 
effective  date  of  the  Phase  I  final  rule. 
(See  40  CFR  790.30(a)(2);  published  in 
the  Federal  Register  of  May  17, 1985  (50 
FR  20658).)  However,  because  EPA  is 
proposing  applicable  TSCA  test 
guidelines  as  the  test  standards  for  the 
studies  reguired  by  this  Phase  1  final 
rule,  persons  subject  to  the  rule.  i.e.. 
manufacturers  and  processors  of  mesityl 
oxide,  are  not  required  to  submit 
proposed  study  plans  for  the  required 
testing  at  this  time.  Persons  subject  to 
this  rule,  however,  are  still  required  to 
submit  notices  of  intent  to  test  or 
exemption  applications  in  accordance 
with  40  CFR  790.25.  published  in  the 
Fednal  RegtotM  of  May  17. 1985  (SO  FR 
20657).  For  this  rule,  once  the  test 
standards  are  promulgated,  persons  who 
have  notified  EPA  of  their  intent  to  test 
most  sobmit  study  plans  (which  adhere 
to  the  promulgateid  test  standards)  no 
later  than  30  dasrs  before  the  initiation  of 
each  required  test. 


Processors  of  MO  subject  to  this  rule, 
unless  they  are  also  manufacturers,  will 
not  be  required  to  submit  letters  of 
intent,  exemption  applications  or  study 
plans  (before  testing  in  initiated)  unless 
manufacturers  fail  to  sponsor  the 
required  tests.  The  basis  for  this 
decision  is  that  manufacturers  are 
expected  to  pass  an  appropriate  portion 
of  the  test  costs  on  to  processors 
through  the  pricing  of  products 
containing  MO. 

EPA's  final  regulations  for  the 
issuance  of  exemptions  from  testing 
requirements  are  in  40  CFR  Part  790.  In 
accordance  with  those  regulations,  any 
manufacturer  or  processor  subject  to 
this  Hiase  I  test  rule  may  submit  an 
application  to  EPA  for  an  exemption 
from  conducting  any  or  all  of  the  tests 
required  under  this  rule.  If 
manufacturers  perform  all  the  required 
testing,  processors  will  be  granted 
exemptions  automatically  without 
having  to  file  applications. 

Because  persons  subject  to  this  rule 
for  MO  are  not  required  to  submit 
proposed  study  plans  for  a[q>roval,  EPA 
will  grant  conditional  exemptions  under 
this  rule.  These  exemptions  will  be 
granted  following  EPA's  receipt  of  a 
letter  of  intent  to  conduct  the  required 
tests  rather  than  after  receipt  and 
approval  of  a  study  plan.  Notice  of 
EPA's  adoption  of  the  final  test 
standards  and  deadlines  will  be 
announced  in  a  final  Phase  II  test  rule.     ' 

Elsewhere  in  this  issue  of  tfae  Federal 
Register,  EPA  is  proposing  deadlines  for 
the  submission  of  test  data.  Such 
deadlines  are  required  under  section 
4(bKlKQ  of  TSCA.  These  proposed  data 
subHnission  deadlines  are  open  for. 
public  comment  and  may  be  modified, 
where  appropriate,  when  the  final  Phase 
II  test  rule  is  promulgated. 

F.  Reporting  Requirements 

EPA  is  requiring  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  the  EPA  Good 
Laboratory  Practice  (GLP)  standards 
pursuant  to  40  CFR  Part  792,  published 
in  the  Federal  Renter  of  November  29, 
1983  (48  FR  53922). 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  these  deadlines  else^ere 
in  this  issue  of  the  Federal  Res^ster. 

TSCA  section  12(b)  requires  that 
persons  who  export  or  intend  to  export 
to  a  foreign  country  any  MO  subject  to 
the  testing  requirements  of  this  rale  (e.g., 
not  including  MO  contained  in  a 
formulated  pesticide  product)  notify 
EPA  of  such  exportation  or  intent  to      '' 
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export  While  the  results  of  required 
testing  may  not  be  available  for  some 
time,  a  notice  to  the  foreign  government 
about  the  export  of  such  substances 
subject  to  test  rules  serves  to  alert  them 
to  the  Agency's  concern  about  the 
substances.  It  gives  these  governments 
the  opportunity  to  request  such  data  that 
the  Agency  may  currently  possess  plus 
whatever  data  may  become  available  as 
a  result  of  testing  activities.  Thus,  upon 
the  effective  date  of  this  rule,  persons 
who  export  or  intend  to  export  MO  must 
submit  notices  to  the  Agency  pursuant 
to  TSCA  section  12(b)(1)  and  40  CFR 
Part  707.  For  additional  information,  see 
the  Federal  Register  of  November  19, 
1984  (49  FR  45581). 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule,  the 
Agency  will  announce  the  receipt  within 
15  days  in  the  Federal  Register  as 
required  by  section  4(d).  Test  data 
received  pursuant  to  this  rule  will  be 
made  available  for  public  inspection  by 
any  person  except  in  those  cases  where 
the  Agency  determines  that  conHdential 
treatment  must  be  accorded  pursuant  to 
section  14(b)  of  TSCA- 

The  publication  of  the  notice  in  the 
Federal  Register  announcing  the  receipt 
of  the  mutagenicity  data  on  MO  will 
start  the  deferred  portion  of  the  rule  if 
the  results  of  certain  studies  indicate 
that  MO  is  mutagenic  in  those  test 
systems.  Persons  subject  to  the  rule  are 
required  to  submit  study  plans  for  this 
deferred  testing  at  least  30  days  prior  to 
the  initiation  of  each  study. 

G.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records  or  (2)  submit  reports,  notices,  or 
other  records  required  by  the  Act  or  any 
regulations  issued  under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixture  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce.  .  .  ."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  audits  and/or  inspections 


will  be  conducted  periodically  in 
accordance  with  the  procedures  outlined 
in  TSCA  section  11  by  designated 
representatives  of  the  EPA  for  the 
purpose  of  determining  compliance  with 
the  final  rule  for  MO.  These  inspections 
may  be  conducted  for  purposes  which 
include  verification  that  testing  has 
begim,  that  schedules  are  being  met, 
that  reports  accurately  reflect  the 
underlying  raw  data  and  interpretations 
and  evaluations  thereof,  and  that  the 
studies  are  being  conducted  according 
the  EPA  GLP  standards  and  the  test 
standards  established  in  the  second 
phase  of  this  rulemaking. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4(b)(1) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3(2)(B} 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  and  such  other  requirements 
as  are  necessary  to  provide  such 
assurance.  The  agency  maintains  that 
laboratory  inspections  are  necessary  to 
provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  calculated 
as  if  they  had  never  subaiitted  their 
data.  Under  the  penalty  provisons  of 
section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  per  day  for 
each  violation.  Intentional  violations 
could  lead  to  the  impositign  of  criminal 
penalties  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  for  up  to  1 
year.  Other  remedies  are  available  to 
EPA  under  sections  7  and  17  of  TSCA, 
such  as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies  themselves.  In 
particular  this  includes  individuals  who 
reports  false  information  or  who  cause  it 
to  be  reported.  In  addditonal,  the 
submission  of  false,  fictitious,  or 
h-audulent  statements  is  a  violation 
under  18  U.S.C.  1001. 

V.  Economic  analysis  of  final  Test  Rule 

To  assess  the  economic  inpact  of  this 
rule,  EPA  has  prepared  an  economic 
analysis  that  evaluates  the  potential  for 
significant  economic  impacts  on  the 
industry  as  a  result  of  the  required 


testing.  The  economic  analysis  estimates 
the  costs  of  conducting  the  required 
testing  and  evaluates  the  potential  for 
significant  adverse  economic  impacts  as 
a  result  of  these  test  costs  by  examining 
four  market  characteristics  of  mesitye 
oxide:  (1)  Price  sensitivity  of  demand.  (2) 
industiy  cost  characteristics,  (3) 
industry  structure,  and  (4)  market 
expectations. 

Total  testing  costs  for  the  final  rule  for 
MO  are  estimated  to  range  from 
$1,872,800  to  $2,824,000.  This  estimate 
includes  the  costs  for  both  the  required 
minimum  series  of  tests  as  well  as  the 
conditional  ones.  The  annualized  test 
costs  (using  a  cost  of  capital  of  25 
percent  over  a  period  of  15  years)  range 
from  $485,300  to  $731,800.  Based  on  an 
estimated  production  (1983)  volume  of 
134.9  million  pounds,  the  unit  costs 
range  from  0.36  to  0.54  cents  per  pound. 
Compared  with  the  1982  unit  sales  value 
for  MO  of  54  cents  per  pound,  the  test 
costs  per  pound  are  0.67  to  1.0  percent  of 
price. 

Based  on  these  costs  and  the  market 
characteristics  of  MO,  the  economic 
analysis  indicates  that  the  potential  for 
significant  adverse  economic  impact  as 
a  result  of  this  test  rule  is  low.  lliis 
conclusion  is  based  on  the  following 
observations:  (1)  The  estimated  unit  test 
costs  are  small;  (2)  the  demand  for  MO 
in  MIBK  manufacture  is  inelastic  as 
there  are  no  substitutes  and  the  demand 
for  MIBK  appears  somewhat  inelastic; 
and  (3)  the  market  expectations  of  MO 
are  favorable. 

VI.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore,  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facihties  and 
personnel  to  handle  the  additional 
demand  for  testing  programs  negotiated 
with  industry  in  place  of  rulemaking. 
Copies  of  the  study.  "Chemical  Testing 
Industry:  Profile  of  Toxicological 
Testing,"  October  1981,  can  be  obtained 
through  the  NTIS  under  publication 
number  PB  82-140773.  On  the  basis  of 
this  study,  the  Agency  believes  that 
there  will  be  available  test  faciUties  and 
personnel  to  perform  the  testing 
required  in  this  test  rule. 

VIII.  Rulemaking  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  number 
OETS-42030A).  This  record  includes  the 
basic  information  the  Agency 
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considered  in  developing  dii«  ruJe.  and 
appropriate  Fedoral  Regictar  notices. 
This  record  includes  the  following 
infornuition: 

A.  Supporting  Documentation 

(1)  Fedenl  Registar  notices  pertaining 
to  this  final  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  mesityl  oxide  to  the 
Priority  List  (44  PR  31884;  June  1. 1979). 

(b)  Notice  of  final  rule  requiring  the 
submission  of  unpublished  health  and  * 
safety  studies  (47  FR  38780;  September 
2.1982). 

(c)  Notice  of  proposed  rule  on  mesityl 
oxide  (48  FR  30689;  July  5. 1983). 

(d)  Notice  adding  mesityl  oxide  to  the 
list  of  chemicals  subject  to  the 
prelimiaary  assessment  information  rale 
(49  FR  25859;  June  25. 1984). 

(e)  Notice  of  fmal  rule  on  EPA's  TSCA 
Good  Laboratory  Practice  Standards  (48 
FR  53922;  November  29. 1983). 

(f)  Notice  of  Tuial  rule  on  test  rule 
development  and  exemption  procedures 
(49  FR  39774;  October  10. 1984). 

(g)  Notice  of  final  rule  concerning  data 
reimbursement  (48  FR  41786;  September 
19. 1963). 

(h)  Notice  of  interim  final  rule  on  test 
rule  development  and  exemption 
procedures  (50  FR  20652:  May  17. 1985). 

(i)  Notice  of  final  rule  on  the  C9 
Aromatic  Hydrocarbon  Fraction  (50  FR 
20662;  May  17. 1985). 

(2)  Support  documents  consisting  of: 

(a)  Mesityl  oxide  technical  support 
document  for  proposed  rule. 

(b)  Economic  impact  analysis  of 
NPRM  for  mesityl  oxide. 

(c)  Economic  impact  analysis  of  finai 
test  rule  for  mesityl  oxide. 

(3)  Communications  consisting  of: 

(a)  Written  public  comments. 

(b)  Transcription  of  public  meeting. 

(c)  Summaries  of  phone 
conversations. 

(d)  Meeting  summaries. 

(4)  Reports — published  and 
unpublished  contractor's  reports. 
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Tipton  Tyler,  Union  Carbide  at  public 
meeting,  October  24, 1963. 

(12)  USEPA.  U.S  Environmental  Protection 
Agency.  Memoraodtun  from  Irwin  P.  Baumel 
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Confidential  Business  Information 
(CBI).  w^hile  part'of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays,  in 
Rm.  E-107, 401 M  St..  SW.,  Washington. 
DC 

VUL  Other  Regulatory  Raqudfements 

A.  Classification  of  Rule 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
order.  First  the  actual  annual  cost  of  all 
the  testing  required  for  MO  is  estimated 
at  $405,984  to  $605,530  over  the  market 
life  of  chemical  Second,  because  the 
cost  of  the  required  testing  will  be 
distributed  over  a  large  production 
volume,  the  rule  will  have  only  very 
minor  effects  on  users'  prices  (no  more 
than  0.7  percent  of  price)  for  this 
chemical  even  if  all  test  costs  were 
passed  on.  Finally,  taking  into  account 
the  nature  of  the  market  for  this 
substance,  the  low  level  of  costs 
involved,  and  the  expected  nature  of  the 


mechanisms  for  sharing  the  costs  of  the 
required  testing,  EPA  concludes  that 
there  will  be  no  significant  adverse 
economic  effects  of  any  type  as  a  result 
of  this  rule. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  h^ 
Executive  Order  12291.  Any  comments 
received  from  OMB  are  included  in  the 
Public  Record  for  this  nHemaking. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C  601  et  seq..  Pub.  L.  96-354. 
September  19. 198(^.  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
for  the  following  reasons: 

1.  There  are  no  small  manufacturers  of 
this  chemical 

2.  SmaU  processors  are  not  expected 
to  perform  testing  themselves,  or 
participate  in  the  organization  of  the 
testing  effort. 

3.  Small  processors  will  experience 
only  very  minor  costs,  if  any.  in  securing 
exemption  ^m  testing  requirements. 

4.  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  jwovisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  ef 
seq.,  and  have  been  assigned  OMB 
control  number  2070-0033. 

List  of  Svbiects  in  40  CFR  Part  799 

Testing.  Environmental  protection. 
Hazardous  substances.  Chemicals, 
Recordkeeping  and  reporting 
requirements. 

Dated:  December  13. 1985. 
John  K.  Moors, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  799— {  AMENDED] 

Part  799  is  amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Audwrity:  IS  U.S.C  2803,  2811.  2625. 

2,  New  §  799.2500  is  added,  to  read  as 
follows: 

§799.2500    llMttyloxid«(MO). 

(a)  Identification  of  test  substance.  (1) 
Mesityl  oxide  (CAS  No.  141.79-7)  shall 
be  tested  in  accordance  with  this 
section. 


>f*HnH!Hin«WilH«UKM'l.  .dH'  "  •.:.  \ 
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(2]  Mesilyl  oxide  of  at  least  S7  peroent 
punty  shall  be  used  aa  the  teat 
substance. 

(b)  Peraoas  required  to  submit  study 
plans,  coaduct  tests,  and  submit  data. 
[1]  All  persons  who  mamtfachife  or 
process  or  inteod  to  manufacture  or 
precess  MO  from  the  effective  date  of 
this  rule.  February  3. 1886,  to  the  ead  «f 
the  reimburseiaent  period  shall  submit 
letters  of  intent  to  conduct  testii^g  or 
exemption  applications,  study  plans, 
and/or  shall  conduct  tests,  and  submit 
data  as  specified  in  tfiifi  section.  Subpart 
A  of  this  Part,  and  Part  790  of  this 
chapter. 

(2)  Persons  subject  to  this  section  are 
not  subject  to  the  requireraents  of 

§  790.30  (a)(2),  (5).  and  (6)  and  (b),  and 
§  7go.87(a){l)(ii]  of  this  chapter. 

(3)  Persons  who  notify  EPA  of  their 
intent  to  conduct  tests  in  compliance 
with  the  requirements  of  this  section 
must  submit  plans  for  these  tests  no 
later  than  30  days  before  the  initiation  of 
each  of  those  tests. 

(4)  In  addition  to  the  requirements  of 
f  7go.fi7(a)  (2)  and  (3)  of  this  chapter, 
EPA  will  conditionaUy  improve 
exemption  applications  for  this  rale  if 
EPA  has  received  a  letter  of  intent  to 
conduct  the  testing  from  which 
exemption  is  sought  and  EPA  has 
adopted  test  standards  and  schedules  in 
a  final  Phase  11  test  rule. 

(c)  Health  effects  testing — (1) 
Subchronic  inhalation  toxicity — (i) 
Required  testing-  A  90-day  subchronic 
inhalation  toxicity  test  shall  be 
conducted  with  MO. 

(ii)  [Reserved] 

(2)  Mutagenic  effects — chromosomal 
aberrations — (i)  Required  testing.  (A) 
An  in  vitro  cytogenetic  test  shall  be 
conducted  with  MO. 

(B)  An  in  vitro  cytogenetic  test  shall 
be  conducted  for  MO  if  the  in  vitro 
cytogenetic  test  conducted  pursuant  to 
paragraph  (c}(2){i)(A)  of  this  section 
produces  a  negative  result. 

(C)  A  dominant  lethal  assay  shall  be 
conducted  for  MO  if  it  produces  a 
positive  result  in  the  in  vivro  or  in  vitro 
cytogenetics  test  conducted  pursuant  to 
paragraphs  (c)(2)(i]  (A)  and  (B)  of  this 
section. 

(D)  A  heritable  translocation  assay 
shall  be  conducted  for  MO  if  it  produces 
a  positive  result  in  the  dominant  lethal 
assay  conducted  pursuant  to  paragraph 
(c)(2)[i)(C)  of  this  section. 

(ii)  [Reserved] 

(3)  Mutagenic  effects — gene 
mutations — (i)  Required  testing.  {A)  A 
Salmonella  typhimurium  mammalian 
microsomal  reverse  mutation  assay 
(Ames  assay]  shall  be  conducted  with 
MO. 


Ifi]  A  sex-Uaked  receaaiv«  lethal  test 
in  Drosophila  jaelaaagaster  shall  be 
conducted  for  MO  if  it  produces  a 
positive  result  in  the  Aims  assay 
coodocted  pursuant  to  paragraph 
(cUdXiUA)  «f  this  section. 

(C)  A  gene  aautatioo  in  somstic  oells 
assay  sliaU  be  conducted  with  MO  if  it 
produces  a  negatiTe  resuh  in  the  Ames 
assay  conducted  pursuant  to  paragraph 
(c)(3Hii(A)  of  this  section. 

(D)  A  sex-lifted  recessive  lethal  test 
in  Dtoaoptuia  meJanogaster  shall  be 
conducted  for  MO  if  it  produces  a 
positive  result  in  the  gene  mutation  in 
somatic  cells  assay  conducted  pursuant 
to  paragraph  {c)(3)(i)(C)  of  this  section. 

(E)  A  mouse  specific-locus  test  shall 
be  conducted  lor  MO  if  it  prodaoes  a 
positive  result  in  tiw  sex-lmked 
recessive-lethal  test  in  Drosophila 
melaaogetater  conducted  paraoant  to 
paragraph  (c)(3Mi|(B)  or  (D)  of  this 
section. 

(ii)  [Reserved] 

(4)  Oncogenicity — (i)  Required  testing. 
An  oncogenicity  bioassay  shall  be 
conducted  by  inhalation  for  MO  if  MO 
gives  positive  resuHs  in  any  one  or  more 
of  the  foIlowBig  tests: 

(A)  In  vitro  cytogenetics  test, 
conducted  pursuant  to  paragraph 
(c)(2MiKA)  of  this  section. 

(B)  In  vivo  cytogenetics  test, 
conducted  pursuant  to  paragraph 
(c)(2)(i)(B)  of  Ais  section. 

(C)  Gene  mutation  in  somatic  cells 
assay,  conducted  pursuant  to  paragraph 
(c)(3)(i)(C)  of  this  section. 

(D)  Drosopbila  melanogaster  sex- 
linked  recessive-lethal  test,  conducted 
pursuant  to  paragraph  (c)(3){i](B)  or  (D) 
of  this  section. 

(iij  [Reserved] 

(Iniormatian  coUection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0033.} 
[FR  Doc.  85-30172  Filed  12-19-85;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  wndHfa  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WHdltfe 
and  Plants;  Final  Rule  To  Determine 
Zanthoxyhifn  ttKMnaalanum  priddy- 
ash)  To  Be  an  Endangered  Spedea 

AOENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Fmal  rule. 

•UMMARV:  The  Service  deteimines  a 
plant  Zanthoxylum  thomasianum 
(prickly-ash),  to  be  an  endangered 


species  aader  the  Endaaiened  Species 
Act  «f  1(173.  as  BBwaded.  ZcKMhoxvkaa 
thomaaiama  is  ooly  found  m 
seasoaally  deciduoas  vesetation 
forawtions  that  accur  ob  liaestooe  aad 
on  areas  of  volcaaic  origia  in  aarthera 
and  cenbal  Paerto  ftioo  and  ia  southern 
St.  Thomas  and  St  Jaha.  Virgin  Islands. 
Fewer  than  1,800  individuals  of  liie 
species  aie  knowa  to  exist.  AU  five  sites 
that  support  popalatioas  of 
ZantboKflum  tJtoaasianiaa  are  located 
on  privately  owned  land.  The  continued 
existence  of  this  species  is  endaagered 
by  its  very  limited  numKor  plug 
potential  habitat  modiHcations  or 
destruction  due  to  limestone  aiining. 
urbanisation,  and  road  maintenance. 
This  final  rule  will  implement  the 
protection  provided  by  the  Endangered 
Species  Act  of  1973.  as  amended,  for 
Zanthoxylum  thomasianum. 

DATES:  Tlw  effective  date  of  tlss  rule  is 
January  21, 1966. 

ABDRESSeS:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  dming  normal  business 
hours  at  the  U.S.  Pish  and  WfldWe 
Service,  Banco  de  Ponce  Building,  Dr. 
Basora  and  Mendez  Vjgo  Streets,  P.O. 
Box  30(B — ^Marina  Station,  Mayagiiez. 
Puerto  Rico  00709.  and  at  the  Siervice's 
Regional  Office,  Richard  B.  Russell 
Federal  Building,  Room  1282, 75  Spring 
Street  SW.,  Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Mr.  David  Densmore  at  the  above 
Mayagiiez  address  (809/833-5760)  or  Mr. 
Richard  P.  Ingram  at  the  above  Atlanta 
Regional  Office  address  (404/221-3583 
or  FTS  242-3583]. 
SUPPLBMENTARV  INFORaiATMN: 

Background 

Zanthoxylum  thomasianum  was  first 
described  by  Krug  and  Urbaa  in  1896,  on 
the  basis  of  a  specimen  collected  by 
E^ers  in  St  Thomas  (now  part  of  the 
U.S.  Territory  of  the  Virgin  Islands]  in 
1B80.  The  species  was  not  collected 
again  in  St  Thomas  until  1980  (Vivaldi 
and  Woodbury.  1981).  It  was  collected 
by  Britton  and  Shafer  on  St.  John,  Vii^gin 
Islands,  in  1913  and  found  there  again 
by  Woodbury  in  1983.  It  was  also 
discovered  by  Woodbury  in  the  early 
1960's  at  the  summit  of  Piedras 
Chiquitas  (a  rocky  outcrop  between  the 
municipalities  of  Salinas  and  Coamo) 
and  along  Road  155,  north  bi  Coamo, 
Comamawealth  of  Puerto  Rico.  More 
recently,  it  was  discovered  by  a  high 
school  teacher  in  the  upper  part  of  the 
Guajataca  Gorge  in  Isabela.  Puerto  Rico. 

The  prickly  ash  is  an  evergreen,  often 
multi-stemmed  shrub  or  small  tree 
reaching  6  to  .20  ft  (1.8  to  6  at)  in  height 
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and  up  to  4  in  (10  cm)  in  diameter  at 
breast  height.  Leaves  are  alternate,  odd- 
pinnate,  with  5  to  9  shiny,  stalkless, 
rounded  or  ovate  leaflets,  each  having  1 
or  2  sharp  spines  at  the  base  and  usually 
1  to  3  spines  on  the  midvein  below. 
Flowers  are  minute,  clustered,  and 
unisexual,  with  male  and  female  on 
different  plants  (dioecious).  Fruits 
consist  of  1  to  3  egg-shaped  follicles 
from  each  flower  that  split  along  one 
side  and  contain  single  black,  shiny 
se^ds. 

Two  small  specimens  of  Zanthoxylum 
thomasianum  were  recently  found  at 
Piedras  Chiquitas,  where  the  few  trees 
formerly  known  were  believed  to  have 
been  destroyed  by  hurricane  winds  in 
1979.  However,  the  population  along 
Road  155  has  apparently  been  destroyed 
by  the  combined  effects  of  road 
improvement  and  maintenance,  and 
illegal  dumping  of  trash  ().L  Vivaldi, 
personal  communication).  Only  two 
individuals  of  the  species  are  known  to 
exist  at  the  Guajataca  Gorge  locale.  The 
largest  known  population  is  located  on 
the  southern  coast  of  St.  Thomas  and 
may  consist  of  several  hundred 
individuals.  About  50  individuals  were 
recently  found  at  Gift  Hill  on  St.  John, 
and  at  least  one  specimen  is  known  to 
exist  north  of  Salt  Pond  Bay,  also  on  St. 
)ohn  (R.O.  Woodbury,  personal 
communication).  Specimens  in  the  Salt 
Pond  Bay  area  may  be  within  the 
boundaries  of  the  Virgin  Islands 
National  Park  (].M.  Matuszak.  personal 
communication). 

Zanthoxylum  thomasianum  was 
recommended  for  Federal  listing  by  the 
Smithsonian  Institution  (Ayensu  and 
DeFilipps,  1978).  In  August  1979,  the 
Service  contracted  with  Dr.  Jose  L 
Vivaldi,  a  resident  botanist  of  Puerto 
Rico,  to  conduct  a  status  survey  of  plans 
considered  to  be  candidates  for  listing 
as  endangered  or  threatened  in  Puerto 
Rico  and  the  Virgin  Islands.  Reports  and 
documentation  resulting  from  this 
survey  indicated  that  Zanthoxylum 
thomasianum  should  be  proposed  for 
listing  as  an  endangered  species. 
Zanthoxylum  thomasianum  was 
included  among  the  plants  being 
considered  for  listing  as  endangered  or 
threatened  species  by  the  Fish  and 
Wildlife  Service,  as  published  in  the 
Federal  Register  (45  FR  82479)  dated 
December  15, 1980. 

In  a  notiqe  published  in  the  Federal 
Register  on  February  15, 1983  (48  FR 
6752).  the  Service  reported  the  earlier 
acceptance  of  the  new  taxa  in  the 
Smithsonian's  1978  book  as  under 
petition  within  the  context  of  section 
4(b)(3)(A)  of  the  Act,  as  amended  in 
1982.  The  Service  subsequently  found 


that  listing  Zanthoxylum  thomasianum 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4{b)(3)(B)(iii)  of  the  Act: 
notification  of  the  Hnding  was  published 
in  the  January  20, 1984,  Federal  Register 
(49  FR  2485).  An  additional  petition 
flnding  required  in  accordance  with 
Section  4(b)(3)(B)(ii)  of  the  Act  was 
incorporated  in  the  proposed  rule  for 
this  species.  The  Service  proposed  to  list 
Zanthoxylum  thomasianum  in  the 
February  11, 1985,  Federal  Register  (50 
FR  5647). 

Summary  of  Comments  and 
Recommendations 

In  the  February  11, 1985,  proposed  rule 
(50  FR  5647)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Peurto  Rico  and  Government  of  the 
Virgin  Islands,  municipal  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
general  public  comment  were  published 
in  the  Virgin  Islands  Daily  News  (in 
English)  on  March  2, 1985.  and  in  EL 
Nuevo  Dia  (in  Spanish)  on  March  5, 
1985.  Five  letters  of  comment  were 
received  and  are  discussed  below.  No 
public  hearing  was  requested:  therefore 
none  was  held. 

A  representative  of  the  Federal 
Highway  Administration  responded 
March  8, 1985.  pointing  out  that  the 
plants  at  Guajataca  Gorge  were  not  in 
the  immediate  vicinity  of  road 
maintenance  or  construction  activities 
in  that  area.  The  Service  notes  that  the 
proposed  rule  mentioned  the  effects  of 
such  activities  only  in  respect  to  the 
Coamo  population,  which  is  now 
believed  to  have  been  destroyed  by 
roadwork  and  illegal  trash  disposal. 

Dr.  Jos6  Vivaldi,  Director  of  the 
Terrestrial  Ecology  Section  of  the  Puerto 
Rico  Department  of  Natural  Resources, 
in  a  letter  dated  March  13, 1985, 
reported  finding  two  small  trees  of  this 
species  at  Piedras  Chiquitas  since  his 
1981  status  survey,  upon  which  the 
proposed  rule  was  based.  He 
reconfirmed  that  the  old  trees  are  no 
longer  there.  The  final  rule  has 
incorporated  this  new  information.  Dr. 
Vivaldi  also  reported  pending 
preparation  of  a  regulation  to  implement 
amendments  to  the  Organic  Law  of  the 
Department  that  would  provide 
authorization  for  designation  and 
protection  of  endangered  and  threatened 
species  in  the  Commonwealth  of  Puerto 
Rico. 


The  Commissioner  of  the  Virgin 
Islands  Department  of  Conservation  and 
Cultural  Affairs  relayed  comments  from 
a  professional  botanist  with  the  Virgin 
Islands  Cooperative  Extension  Service, 
College  of  the  Virgin  Islands,  who 
endorsed  the  proposed  listing. 
Endorsement  was  also  registered  By  Dr. 
Ariel  Lugo.  Project  Leader,  Institute  of 
Tropical  Forestry,  Forest  Service,  U.S. 
Department  of  Agriculture,  in  support  of 
listing  this  species. 

Summary  of  Factors  Affecting  the 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Zanthoxylum  thomasianum  should 
be  classified  as  an  endangered  species- 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (codified  at  50  CFR 
Part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Zanthoxylum 
thomasianum  (Krug  and  Urban)  P. 
Wilson,  prickly-ash,  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification  or  curtailment 
of  its  habitat  or  range.  Modification  and 
destruction  of  habitat  appear  to  be  the 
n^ost  serious  threats  to  the  species, 
especially  in  St.  Thomas  and  St.  John, 
Virgin  Islands.  The  St.  Thomas 
population  is  located  in  an  area  close  to 
the  capital,  Charlotte  Amalie,  and  to 
some  of  the  principal  hotel  complexes 
serving  the  tourist  trade.  The  plants  are 
located  on  property  of  potential 
importance  to  tourism  on  a  small  island 
where  land  value  is  high.  This  particular 
area  has  been  subdivided  into  lots,  and 
plans  to  clear  the  lots  and  build  are 
being  formulated.  The  principal  St.  John 
site,  with  about  50  individuals,  is 
located  in  the  Gift  Hill  area  of  Fish  Bay 
Estates.  This  area  has  also  been 
subdivided  into  lots.  At  least  one 
specimen  is  known  to  exist  at  the  other 
location  on  St.  John:  this  plant  and 
possibly  other  isolated  individuals  may 
exist  on  Federal  lands  within  the 
boundaries  of  the  Virgin  Island  National 
Park.  Lands  adjacent  to  the  Park  would 
have  the  same  development  potential 
and  value  as  the  other  site  in  St.  John, 
while  proposed  improvement  of 
facilities  within  the  Park  could  affect 
other  plants.  Such  developments,  unless 
conducted  with  consideration  and  care, 
could  either  destroy  or  substantially 
modify  habitat  upon  which  individuals 
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of  Zantboxylum  thomasianum  depend. 
The  population  at  Coamo,  Puerto  Rico, 
was  apparently  destroyed  by  activities 
related  to  road  improvement  and  by 
unathorized  disposal  and  burning  of 
trash  near  the  road. 

Habitat  modification  can  also  be 
expected  in  the  Guajataca  Gorge  site. 
Local  residents  use  the  area  for  planting 
yams,  which  results  in  Zantboxylum 
thomasianum  plants  being  uprooted.  In 
addition,  nearby  limestone  hills  are 
being  mined  for  fill  material.  The  hill 
where  the  plants  are  located  could  be     ^ 
razed  in  order  to  offer  limestone  fill  for 
sale,  "niese  activities  could  destroy  or 
adversely  modify  the  species'  habitat. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  documented  factor  in  the 
decline  of  this  species,  but  could  become 
so  in  the  future.  TTie  species  occurs  near 
habitations.  Professional  cultivation 
from  cuttings  and  seed  has  so  far  been 
unsuccessful. 

■     C.  Disease  or  predation.  Disease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  the  species. 

D.  T7te  inadequacy  of  existing 
regulatory  mechanisms.  The 
govemmait  of  the  Virgin  Islands  does 
not  have  specific  rules  or  legislation  to 
protect  endangered  or  threatened  plant 
species.  The  Commonwealth  of  Puerto 
Rico  has  recently  adopted  a  regulation 
that  recognizes  and  provides  protection 
for  certain  Commonwealth  listed 
species,  including  the  prickly  ash.  For 
the  small,  critically  endangered 
populations  of  the  prickly  ash  in  Puerto 
Rico,  Federal  listing  enhances  the 
protections  available  and  the  funding 
possibilities  for  needed  research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Zanthoxylum  thomasianum  is  found  in 
small,  compact,  localized  populations. 
Its  ecological  requirements  are  still 
poorly  understood.  The  species  is 
dioecious,  and  the  ratio  of  male  to 
female  plants  is  unknown.  The 
multistemmed  growth  form  of  the 
species  makes  estimates  of  actual 
population  size  difficult.  The  two  Puerto 
Rican  populations  are  relictual  and 
probably  too  small  to  guarantee  the 
survival  of  a  dioecious  species. 
Hurricanes  have  probably  affected  the 
species  in  the  past,  as  evidenced  by  the 
losses  from  the  Piedras  Chiquitas 
population.  Individuals  in  exposed 
areas,  such  as  coastal  hills,  may  be 
adversely  affected  by  high  winds.  These 
factors  compound  the  vulnerability  of 
Zanthoxylum  thomasianum  to  the 
previously  mentioned  threats. 

The  Service  has  carefully  assessed  the 
best  scientific  information  available 


regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  Zanthoxylum 
thomasianum  as  an  endangered  species. 
With  so  few  individuals  known  to  exist 
and  a  high  risk  of  damage  to  the  plant 
and/or  its  habitat,  endangered  status 
seems  an  accurate  assessment  of  the 
species'  condition.  It  is  not  prudent  to 
propose  critical  habitat  because  doing 
so  would  increase  the  risk  to  the 
species,  as  detailed  below. 

Cntical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that' 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  As 
discussed  under  threat  factor  "B"  above, 
Zanthoxylum  thomasianum  may  be 
threatened  by  collecting,  an  activity 
regulated  by  the  Endangered  Species 
Act  with  respect  to  plant  only  on  lands 
under  Federal  jurisdiction.  Publication 
of  critical  habitat  localities  would 
increase  the  risk  of  taking  or  vandalism. 
The  small  sizes  of  populations 
exacerbate  these  risks.  Thus, 
designation  of  critical  habitat  for 
ZUmthoxylum  thomasianum  would  not 
be  prudent  at  this  time. 

AvaAable  CoBservatian  Measores 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal, 
Commonwealth.  Territory,  and  private 
agencies,  groups,  and  individuals,  llie 
Endangered  Species  Act  provides  for 
possible  land  acquisition,  t:ooperative 
efforts  with  the  Commonwealth  and 
Territory,  and  requires  that  recovery 
action  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  collecting  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402  and  are  now 


under  revision  (see  proposal  at  46  FR 
29990;  June  29, 1983).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  critical  habitat  is  being 
de9ignated  for  Zanthoxylum 
thomasianum,  as  discussed  above,  and 
Federal  involvement  is  likely  only  where 
habitat  or  plants  may  be  afTected  by 
actions  of  the  National  Park  Service  or 
the  Federal  Highway  Administration.  In 
the  event  that  facilities  are  upgraded  or 
roadways  widened,  resurfaced,  or 
realigned  in  the  immediate  vicinity  of 
known  populations  or  individuals,  a 
strong  commitment,  together  ivith  funds, 
will  be  needed  to  protect  Zanthoxylum 
thomasianum.  Designere  and  work 
crews  need  to  be  aterted  so  that  the 
plants  are  considered  in  any  plans  for 
the  reconstruction  of  nearby  roads.  Such 
work  should  be  done  with  care  so  that 
the  habitat  of  Za/T/Aoxy/um 
thomasianum  is  left  unchanged.  It  is  not 
know  whether  there  will  be  Federal 
involvement  in  any  proposed 
subdivision  developments.  Federal 
authorization,  funding,  or  participation 
in  any  of  these  projects  becomes  subject 
to  the  provisions  of  section  7  discussed 
above. 

The  Act  and  its  implementing   - 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Zanthoxylum 
thomasianum,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  Certain  exceptions  can  apply 
to  agents  of  the  Service  and 
Commonwealth  and  Territory  • 

conservation  agencies.  The  Act  and  50 
CFR  17.62  and  17.63  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  species  imder  certain 
circumstances.  International  trade  and 
interstate  commercial  trade  in 
Zanthoxylum  thomasianum,  are  not 
known  to  exist  and  the  plant  is  not 
.  presently  in  experimental  cultivation. 
Therefore  few  permit  applications 


i 


'  '"BBW^HIBI^WPt 


51870  •     Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20,  1985  /  Rules  and  Regulationa 


involving  plants  of  wild  origin  are 
anticipated. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1£^  prohibits  the  removal 
and  reduction  to  possession  of 
endangered  plant  species  from  areas 
under  Federal  jurisdiction.  Regulations 
implementing  this  new  prohibition  were 
published  on  Sepember  30, 1985  (50  FR 
39681).  This  prohibition  now  applies  to 
Zanthoxylum  thomasianum,.  Permits  for 
exceptions  to  this  prohibition  are 
available.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Federal  Wildlife  Permit  Office,  D.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240  (703/235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defmed  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 


in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture).  ... 

Regulation  Promulgation 

PART  17— (AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth   > 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205,  87  Stat.  884:  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L.  95-632.  92  Stat. 
3751:  Pub.  L  9ft-159,  93  Slat.  1225;  Pub.  L.  97- 
304,  96  Stat.  1411  (16  U.S.C.  1531  et  seq.). 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Rutaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

*        * 

(h)* 


Endangered  and  threatened 


Species 

Status 

When  listed 

Critical 
haMat 

Special 

ScjonWic  nsfne 

Conwnon  nante 

rules 

• 
Rutaceae— Cilnis  famly 

■               • 

U.SA  (PR.  VI) 

E 

« 

• 

213 

NA 

NA 

Dated:  December  4, 1985. 
P.  Daniel  Smith. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc  85-30222  Filed  12-19-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  652 

I  Docket  No.  50575-507^ 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
ACTION:  Notice  of  surf  clam  fishery 
closure  and  1986  fishing  year  time 
restriction. 


summary:  NOAA  issues  this  notice 
closing  the  Mid-Atlantic  Area  surf  clam 
fishery  and  restricting  the  fishing  time 
period  at  the  beginning  of  the  1986 
fishing  year.  This  action  is  necessary 
because  harvest  from  the  surf  clam 
fishery  will  exceed  the  quota  for  the  last 


quarter  of  the  1985  fishing  year  and  the 
first  quarter  of  the  1986  fishing  year.  The 
intended  effect  of  the  notice  is  to 
prevent  harvests  from  exceeding  the 
annual  quota  for  the  surf  clam  fishery. 
EFFECTIVE  DATE:  1400  hours.  Eastern 
Standard  Time,  December  19, 1985, 
through  2400  hours  EST,  December  28, 
1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  NichoUs,  Plan  Coordinator,  617- 
281-3600,  extension  272. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  contain  at 
§  652.22(d)  a  provision  requiring  that,  if 
the  Regional  Director  determines  that 
the  quota  for  any  time  period  will  be 
exceeded,  the  Secretary  of  Commerce 
will  publish  a  notice  in  the  Federal 
Register  stating  the  determination  and 
setting  a  date  and  time  for  closure  of  the 
fishery. 

Harvest  of  surf  clams  in  the  Mid- 
Atlantic  Area  has  increased 
significantly  over  the  past  several  years, 
including  1985.  This  is  due  to  both  the 
growth  of  significant  numbers  of  clams 
from  the  1976  and  1977  year  classes,  and 
the  reduced  size  limit  [fi-om  5  V^  to  5  ¥4 


inches  on  October  14, 1984  (49  FR  40580), 
and  to  five  inches  on  November  8, 1985 
(50  FR  46671)].  On  May  12, 1985  (50  FR 
20215],  the  Regional  Director  reduced 
allowable  fishing  time  fi-om  six  hours 
per  week  to  six  hours  every  other  week 
for  vessels  harvesting  surf  clams  in  the 
Mid-Atlantic  Area.  In  addition,  the 
fishery  was  closed  from  June  23, 1965, 
through  July  4, 1985.  Despite  the  above 
actions  to  slow  harvest,  landings 
continued  to  increase,  preventing  a 
return  to  a  six  hour  per  week  schedule. 

The  last  two  week  period  in  1985, 
continuing  the  every  other  week  fishing 
schedule,  ends  on  December  21st, 
leaving  a  one  week  gap  until  the  end  of 
the  year.  To  allow  equal  access  to  the 
same  number  of  fishing  days  for  all 
participants  in  the  fishery,  the  final 
week  of  the  year  must  be  either  open  to 
all  vessels  or  closed  to  all  vessels. 
Closure  during  this  week  might  result  in 
a  slight  underharvest  of  the  quota,  while 
opening  the  fishery  to  all  vessels  during 
the  week  would  probably  result  in 
overharvest  of  the  quota.  Whether  either 
would  occur  is  dependent  on  variable 
that  are  difficult  to  predict. 

Traditionally,  analysis  to  calculate 
aimual  landings  versus  annual  quotas 
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occurs  shortly  after  the  new  year,  and  is 
adjusted  as  late  landing  reports  are 
submitted.  The  number  of  late  landing 
reports  is  usually  small,  but  has  the 
potential  for  significantly  increasing 
annual  landings  figures. 

For  several  years,  the  industry  has 
expressed  its  preference  for  scheduling 
closures  over  holidays.  A  Christmas 
closure  is  the  least  disruptive  time  to 
close  the  fishery,  and  is  widely 
supported  throughout  the  industry. 

Therefore,  the  Regional  Director  has 
determined  that  the  appropriate  course 
i»f  action  to  avoid  overharvest  of  the 
19B5  surf  clam  quota  while 
simultaneously  observing  the  preference 
of  the  industry  is  to  close  the  fishery  at 
14U0  hours  December  19, 1985,  through 
2400  hours  December  28, 1985.  This 
closure  applies  only  to  surf  clams  taken 


in  the  fishery  conservation  zone  in  the 
Mid-Atlantic  Area. 

The  Regional  Director  has  examined 
current  and  projected  catch  rates  in  the 
Mid-Atlantic  Area  surf  clam  fishery.  He 
has  concluded  that  allowable  fishing 
time  greater  than  the  six  hour,  every 
other  week  schedule  in  effect  since  May 
1985  would  result  in  rapid  harvest  of  the 
quarterly  allocation,  ^nd  that  a  closure 
would  be  necessary  to  avoid  exceeding 
the  quarterly  allocation.  To  reduce  the 
possibility  of  a  closure  and  allow  the 
fishery  to  continue  throughout  the 
quarter,  the  Regional  Director  has 
determined  that  the  six  hour,  every 
other  week  schedule  will  be  in  effect  at 
the  start  of  the  first  quarter  of  1986.  The 
Regional  Director  will  continue  to 
monitor  landings  in  the  first  quarter  to 
determine  if  allowable  fishing  time 
requires  adjustment. 


Therefore,  the  surf  clam  fishing  year 
will  begin  at  0001  hours  EST  on 
December  29, 1985,  with  six  hours 
fishing  time  every  other  week. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

(16  U.S.C  1801  et  seq.] 

list  of  SubiecU  in  50  CFR  Part  652 

Fisheries,  Fishing. 
Dated:  December  17, 1985. 
Carmen  |.  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
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TNs  section  o<  the  FEDERAL  REGISTER 
conUvu  notices  to  the  public  o<  the 
proposed  issuance  of  ruies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttw  rule 
making  prior  to  ttie  adoption  of  ttte  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  966 
IDoctot  Nol  AO-26S-A5I 

Florida  Tomato  Marketing  Order; 
Hearing  on  Proposed  Amendment 

AGENCY:  Agricultural  Marketing  Service, 
IISDA. 

ACTION:  Notice  of  hearing  on  proposed 
rule. 

SUMMARY:  This  provides  notice  of  a 
.  public  hearing  to  be  held  to  consider  a 
proposed  amendment  to  the  Florida 
Tomato  Marketing  Order  (hereinafter 
called  the  order).  The  proposals  were 
submitted  by  the  Florida  Tomato 
Committee,  the  industry  organization 
administering  the  order.  The  principle 
changes  would  limit  committee,  tenure, 
require  periodic  referenda,  allow  for 
production  research  and  promotion 
including  paid  advertising, 
interchangeable  alternates  within 
districts,  authority  to  accept  voluntarj' 
contributions  and  to  accept  assessments 
in  advance  or  to  borrow  money.  The 
order  has  not  been  amended  since  1969. 
Several  sections  are  outmoded  and 
should  be  considered  at  the  amendment 
hearing.  The  text  of  the  proposal  to  be 
considered  is  set  forth  below. 

DATE:  The  hearing  is  scheduled  to  begin 
January  14, 1986,  at  9:00  a.m. 

AODRCSS:  The  hearing  will  be  held  at  the 
IHorida  Fruit  and  Vegetable  Association 
Auditorium.  4401  East  Colonial  Drive, 
Oriando.  Florida  32814. 

FOR  FUfrrHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson.  Vegetable  Branch, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  Washington,  DC  20250.  phone 
(202)  447-7920. 

SUPPLEMCNTARV  INFORMATION:  The 

amendments  was  proposed  and  the 
hearing  requested  by  the  Florida  Tomato 
ConunHtse  establwhed  under  the 


marketing  agreement  and  order  program 
regulating  the  handling  of  tomatoes 
grown  in  Florida.  The  Department  of 
Agriculture  proposea  that  it  be 
authorized  to  make  any  necessary 
conforming  changes  which  may  result 
from  this  hearing. 

This  administrative  action  is  governed 
by  the  provision  of  section  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  effective  January  1, 1981,  seeks 
to  ensure  that  within  the  statutory 
authority  of  a  program  the  regulatory 
and  informational  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  Interested  persons  are 
invited  to  present  evidence  at  the 
hearing  on  the  possible  regulatory  and 
informational  impact  of  the  proposals  on 
small  business. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.],  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 
The  proposed  amendment  of  the 
marketing  agreement  and  order  has  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 

The  public  hearing  is  for  the  purpose 
of:  (1)  Receiving  evidence  about  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendment  of  the  marketing  agreement 
and  order:  (ii)  determining  whether  there 
is  a  need  for  the  proposed  amendment 
to  the  marketing  agreement  and  order 
and  (iii)  determining  whether  the 
proposed  amendment  or  appropriate 
modification  of  it  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements  and  orders. 
Tomatoes,  Florida. 

1.  The  authority  citation  for  7  CFR 
Part  966  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674, 

Proposal  No.  1    Committee  tenure. 
Revise  S  966.23  to  read  as  follows: 

§966.23    Termofofftee. 
(b)  Committee  mMnbery  and 


alternates  shall  serve  during  the  term  of 
office  for  which  they  are  selected  and 
have  qualified,  or  during  that  portion 
thereof  beginning  on  the  date  on  which 
they  qualify  during  such  term  of  office 
and  continuing  until  the  end  thereof,  and 
until  their  successors  are  selected  and 
have  qaalified.  However,  from  the  date 
this  amended  section  becomes  effective, 
no  member  or  alternative  shall  serve 
more  than  ten  full  consecutive  terms 
without  approval  of  the  Secretary. 

Proposal  No.  1    Alternative  members. 

Section  966.23  is  amended  by 
relettering  paragraph  (b)  as  paragraph 
(c)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§  966.32    Procedure. 

(b)  If  both  a  member  and  respective 
alternate  are  unable  to  attend  a 
committee  meeting,  the  committee  may 
designate  any  other  alternate  present 
from  the  same  district  to  serve  in  place 
of  the  absent  member. 

Proposal  No.  3    Borrowing  money. 
Section  966.42  is  revised  by  adding  a 
new  paragraph  (e)  as  follows: 

§966.42    Assessments.  ;-' 

*  «  *  *  * 

(e)  In  order  to  provide  funds  for  the 
administration  of  the  provisions  of  this 
part,  the  committee  may  accept  the 
payment  of  assessments  in  advance,  or 
may  borrow  money  for  such  purposes. 

Proposal  No.  4    Accepting  gifts. 

Add  new  §  966.45  as  follows: 

§966.45    Contribution*. 

The  committee  may  accept  voluntary 
contributions  but  these  shall  only  be 
used  to  pay  expenses  incurred  pursuant 
to  §  966.4a  Furthermore,  such 
contributions  shall  be  free  from  any 
encumbrances  by  the  donor  and  the 
committee  shall  retain  complete  control 
of  their  use. 

Proposal  No.  5. 

Revise  §  966.48  to  read  as  follows: 

§  966.46    Research  and  promotion. 

The  committee  may,  with  the  approval 
of  the  Secretary,  establish,  or  provide 
for  the  establishment  of  projects 
including  production  research, 
marketing  research  and  development 
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projects,  and  marketing  promotion 
including  paid  advertising,  designed  to 
assist,  improve  or  promote  the 
marketing,  distribution  and  consumption 
or  efficient  production  of  tomatoes.  The 
expenses  of  such  projects  shall  be  paid 
by  funds  collected  pursuant  to  §§  966.42 
and  966.45. 

F>roposal  No.  6    Periodic  referenda. 

Section  966.84  is  amended  by 
relettering  paragraph  (d)  as  paragr.3ph 
(e)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 
§966.84    Termination. 

***** 

(d)  The  i^ommittee  shall  recommend  to 
the  Secftetdiy  within  every  ten  year 
period  beginning  on  the  effective  date 
hereof  that  a  referendum  be  conducted 
to  ascertain  whether  continuance  of  this 
subpart  is  favored  by  the  producers. 
***** 

Proposal  No.  7. 

Make  such  other  changes  as  may  be 
necessary  to  make  the  entire  order 
conform  with  any  amendments  thereto 
that  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  obtained  from  William 
C.  Knope,  Lakeland  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
AMS,  U.S.  Department  of  Agriculture, 
P.O.  Box  9,  Lakeland,  Florida  33802, 
phone  (813)  683-5983,  or  from  Kenneth 
G.  Johnson,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  Washington.  DC 
20250. 

From  the  time  this  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture; 
Office  of  the  Administrator.  Agricultural 

Marketing  Service; 
Office  of  the  General  Counsel,  except 

Regional  Attorneys; 
Pruit  and  Vegetable  Division. 

Agricultural  Marketing  Service. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington.  DC.  on  December 
16.  1985. 

William  T.  Manley, 

Deputy  Adwinistrator,  Markelmg  Programs. 
|FR  Doc.  85-30124  Filed  12-19-85;  8:45  am] 
BILLING  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Ooclcet  No.  85-ANM-31MI 

Proposed  Alteration  of  Transition 
Area;  Wenatcttee,  WA 

AaENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  transition  area  at  Wenatchee, 
Washington,  to  accommodate  a  new 
VOR/DME-C  instrument  approach 
procedure  to  the  Pangborn  Field  Airport 
at  Wenatchee,  Washington.  This  action 
is  necessary  to  ensure  segregation  of 
aircraft  using  approach  procedures  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 

DATE:  Comments  must  be  received  on  or 
before  February  10. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
Procedures  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No.  85- 
ANM-31, 17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168. 

The  official  docket  may  be  examined 
in  the  Regional  Counsel's  office  at  the* 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Brown,  Airspace  &  Procedures 
Specialist,  ANM-534,  Federal  Aviation 
Administration.  Docket  No.  85-ANM-31, 
17900  Pacific  Highway  South,  C-68966. 
Seattle,  Washington  98168,  The 
telephone  number  is  (206)  431-2534. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspect  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 


the  following  statement  is  made: 
"Comment  to  Airspace  Docket  No.  85- 
ANM-31".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenler.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  A 
Procedures  Branch,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington,  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  1200  foot  and  700 
foot  transition  area  at  Wenatchee, 
Washington.  This  action  will  expand  the 
present  transition  area  to  provide 
controlled  airspace  for  aircraft 
executing  a  new  VOR/DME-C 
instrument  approach  procedure  lo  the 
Pangborn  Field  Airport. 

The  FAA  has  determined  that  this 
proposed  regulation  only  invoKes  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Exective  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significani 
economic  impact  on  a  substantial        > 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  A»:l. 
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Transitien  areas.  Aviation  Safety. 

TheProposad  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
followR 

PART  71— (AMEMOEOI 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autkodty:  49  USXZ.  13S4(a).  ia54(a).  1510c 
E.0. 10854:  49  U.S.C  106(g)  (R«vi»ed  Pub.  L 
97-449.  lanuary  IZ  1983):  14  CFR  11.60 

S71.1S1    [AmwMtad] 

2.  By  amending  S  71.181  as  follows: 

Wanatchee.  Washington,  Transition  Ai«a 
(ReviaadJ 

That  air^Mce  extending  upward  fcont  700 
feet  above  the  surface  widiin  4  miles  each 
side  of  the  Wenatchee  VOR  124"  radial 
extending  from  the  VOR  to  IZ.S  miles 
southeast  of  (he  VOR  and  thai  airspace 
between  tiie  S-mile  radius  circie  of  the 
Pa^bom  Fiekl  Airport  (iat  4r23'S6'N..  long. 
120*127'20' W.)  and  the  11  OME  arc  of  the 
Wenatchee  VORyOME  bounded  by  the  north 
edge  of  V-120  clockwise  to  the  Wenatchee 
VOR/DME  32r  T  (305'  M)  radial,  including 
that  airspace  within  a  1-mile  radius  of 
Francher  Field.  Washington.  (Iat.  4r26'55'N.. 
long  120*16'40'W.):  that  airspace  extending 
upward  from  1.200  feet  above  the  surface 
within  5  miles  south  and  8  miles  north  of  the 
Wenatchee  VOR  092*  and  272*  radials. 
extending  from  7  miles  west  to  14  miles  east 
of  the  VOR  and  within  6  miles  southwest  and 
9.5  miles  nortiteast  of  the  124*  radial, 
extending  from  the  VOR  to  23  miles  southeast 
of  the  VOR  and  that  airspace  between  the  11 
DME  and  the  19  DME  arcs  of  the  Wenatchee 
VOR/DME  bounded  by  the  north  edge  of  V- 
120  clockwise  to  the  Wenatchee  VOR/DME 
32r  T  (305*  Ml  radial. 

Issued  in  Seattle,  Washington,  on 
December  4.  1965. 

Wayne  ].  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  85-30086  Filed  12-19-85;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

(LR-9^-731 

Recapture  of  investment  Crecflt  for 
Mass  Assets 

AGENCY:  Internal  Revenue  Service. 
ACTKMC  Notice  of  proposed  rulemaking. 


JMI 


f.  This  document  contains 
proposed  regulations  relating  to 


recapttire  of  investment  credit  for  mass 

assets.  The  amendment  will  allow 
provisions  of  new  standard  mortality 
dispersion  tables  and  new  rules  for 
applying  them  so  as  lo  correct  certain 
situations  that  resulted  in  inaccurate 
computations  and  to  incorporate  the 
rules  under  the  Accelerated  Cost 
Recovery  System  (ACRSJ.  The 
regulations  would  provide  specific  rules 
for  the  treatment  of  mass  assets  which 
are  recovery  property  governed  by 
ACRS.  In  addition,  the  regulations 
would  provide  new  rules  for  assigning 
individual  lives  to  mass  assets  aiid 
assets  similar  in  kind. 
DATES:  Written  comments  are  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  February  IB.  1986.  The 
amendments  would  apply  to  assets 
placed  in  service  in  taxable  years 
beginning  30  days  after  date  of 
publication  of  the  Treatmry  ISecision  in 
the  Federal  Repster  and  are  proposed  to 
be  effective  on  the  same  date,  except  as 
otherwise  provided  for  property 
depreciated  under  the  ACRS  methods. 

ADDRESS:  Send  comments  and  requests 

for  a  public  hearing  to:  Commissioner  of 

International  Revenue,  Attention: 

CCaJl:T  (LR-92-73)  Washington.  DC 

20224. 

FOR  FURTHER  MFORHMTION  CONTACT: 

Sandra  E.  Wallach  of  the  Legislation 

and  Regulations  Division.  Office  of  the 

Chief  Counsel,  Internal  Revenue 

Service.  1111  Constitution  Avenue.  NW., 

Washington.  DC  20224.  Attention: 

CC:LR:T  (202^56fr-3458,  not  a  toll-free 

number). 

SUPPtEMENTARV  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
sections  46  and  47  of  the  Internal 
Revenue  Code  of  1954. 

The  investment  tax  credit  is  allowed 
for  certain  depreciable  property  used  in 
a  trade  or  business.  The  amount  of 
credit  available  is  determined  by 
reference  to  the  depreciable  life  of  the 
property.  Recapture  of  a  certain  amoiuit 
of  the  credit  is  required  when  the 
property  is  disposed  of  or  ceases  to  be 
eligible  for  the  credit  with  respect  to  the 
taxpayer  before  the  end  of  its 
depreciable  life  (recapture  period,  in  the 
case  of  recover}'  property).  For  most 
assets,  it  is  easy  to  determine  when  the 
asset  is  retired  or  ceases  to  be  eligible 
for  the  credit.  The  investment  tax  credit 
is  available  for  certain  other  assets, 
however,  which  are  fungible  assets  too 
numerous  to  be  accounted  for  on  an 
asset-by-asset  basis.  These  assets  are 
known  as  "mass  assets."  Special  rules 


are  required  for  recapture  in  the  case  of 
these  mass  assets.  This  project  amends 
regulations  setting  out  the  rules  for 
recapture  for  mass  assets  and  updates 
the  rules  to  include  ACRS. 

Under  the  existing  regulations, 
taxpayers  are  allowed  to  determine 
statistically  when  mass  assets  are 
retired  for  recapture  of  investment 
credit.  The  determinations  are  based  on 
mortality  dispersion  tables.  The 
taxpayer  may  use  its  own  mortality 
dispersion  table  or  a  standard  mortality 
dispersion  table  prescribed  by  the 
Commissioner. 

The  proposed  regulations  contain  two 
new  standard  mortality  dispersion 
tables.  One  applies  lo  non-recovery 
property  (in  general,  property  to  which 
the  ACRS  depreciation  methods  do  not 
apply)  and  the  other  to  recovery 
property  within  the  meaning  of  section 
168.  The  proposed  regulations  also 
change  the  rules  for  applying  mortality 
dispersion  tables,  for  assigning 
individual  useful  lives  to  mass  assets 
and  assets  similar  in  kind,  and  provide 
rules  specifically  applicable  to  recovery 
property. 

Recapture  Determinations 

The  existing  standard  mortality 
dispersion  table  is  designed  for 
recapture  in  the  year  assets  ate  placed 
in  service,  based  on  expected 
retirements  (front-end  recapture).  The 
new  tables  are  designed  for  recaptuie  in 
■  each  year  assets  are  expected  to  be 
retired  (rear-end  recapture).  The 
proposed  regulatios  do  not  require 
taxpayers  to  account  for  actual 
retirements,  other  than  abnormal  or 
extraordinary  retirements. 

The  existing  regulations  made  no 
pro\ision  for  application  of  a  standard 
mortality  dispersion  table  to  recovery 
property.  The  proposed  regulations 
would  provide  a  standard  mortality 
dispersion  table  specifically  applicable 
to  recovery  property.  In  addition,  the 
regulations  would  provide  that  an 
asset's  present  class  life  is  to  be  used  in 
determining  retirements  on  the  standard 
mortality  dispersion  table  even  though 
the  recovery  period  (as  defined  in 
section  168  (r))  is  determinative  of  the 
investment  credit. 

Grouping  of  Mass  Assets 

The  existing  regulations  allow 
taxpayers  to  place  assets  with  different 
lives  in  the  same  mass  assets  account. 
Recapture  determination  under  a 
mortality  dispersion  table  are  based  on 
the  average  life  of  the  account.  Thus, 
taxpayers  may  shield  assets  with 
shorter  lives  from  recapture  because  the 
assets  with  longer  lives  increase  the 


average  life  of  the  account.  In  order  to 
remove  this  potential  for  abuse,  the 
proposed  regulations  require  that  all 
mass  assets  in  an  account  have  the 
same  useful  life,  or  the  same  present 
class  life  and  recovery  period  in  the 
case  of  recovery  property. 

The  existing  regulations  require 
taxpayers  to  maintain  sufficient  records 
on  which  to  substantiate  the  accuracy  of 
the  retirement  statistics  used  in 
establishing  their  own  mortality 
dispersion  tables.  The  proposed 
regulations  continue  to  require  these 
records  and,  in  addition,  state  that,  if  a 
taxpayer  fails  to  maintain  adequate 
records,  the  Service  will  determine 
recapture  based  on  the  standard 
mortality  dispersion  table. 

The  proposed  regulations  require  that 
a  mass  asset  account  contain  only 
assets  placed  in  service  in  the  same 
taxable  year  (closed-end  or  vintage 
accounts).  In  the  case  of  property  that  is 
subject  to  an  election  under  section  187 
(m)  or  that  is  recovery  property,  this  rule 
conforms  these  regulations  to  the 
regulations  under  sections  167  (m)  and 
168.  In  the  case  of  property  that  is  not 
ADR  or  recovery  property  this  rule 
imposes  a  new  requirement.  Due  to  the 
change  to  rear-end  recapture,  the  use  of 
the  open-end  accounts  distorts  the 
retirement  figures  determined  under  a 
mortality  dispersion  table  because,  for 
example,  some  assets  in  the  account 
may  be  in  the  first  year  since  they  were 
placed  in  service  while  others  are  in  the 
second  or  third  year,  in  the  interest  of 
accurate  administration  of  the  mortality 
dispersion  tables,  the  proposed 
regulations  require  the  use  of  closed-end 
accounts  for  all  mass  assets. 

Assets  Similar  in  Kind 

The  existing  regulations  allow 
taxpayers  to  assign  separate  lives  to 
certain  assets  placed  in  multiple  ass^tt 
accounts.  In  determining  investment 
credit  for  assets  similar  in  kind,  the 
taxpayer  may  assign  each  asset  the 
average  useful  life  used  in  computing  the 
allowance  for  depreciation. 
Alternatively,  the  taxpayer  may  assign 
the  assets  different  lives  based  on  the 
range  of  estimated  lives  used  in 
determining  the  average  life.  This  allows 
taxpayers  to  receive  investment  credit 
for  some  assets  in  an  account  based  on 
a  useful  life  greater  than  the  average  life 
of  those  assets.  This  rule  is  inconsistent 
with  section  46  (c)  which  requires  that 
taxpayers  use  the  period  used  for 
depreciation  in  determining  investment 
credit.  In  computing  the  allowance  for 
depreciation,  assets  placed  in  a  multiple 
asset  account  must  in  general,  be 
assigned  the  average  life  of  the  account. 
See  example  2  of  paragraph  (b)  of 


S  1.167  (bH-  Therefore,  in  order  that  the 
investment  credit  be  determined  based 
on  the  same  life  used  for  depreciation, 
under  the  proposed  regulations, 
taxpayers  must  assign  to  each  asset  in 
the  account  the  average  life  of  the 
assets. 

Effective  Dates 

The  amendments  to  the  existing 
regulations  relating  to  assignment  of 
individual  lives  and  recapture  of  credit 
taken  for  non-recovery  property  (in 
general,  property  to  which  the  ACRS 
depreciation  methods  do  not  apply]  are 
applicable  prospectively  only. 

The  new  rules  added  for  recovery 
property  apply  to  all  property 
depreciated  under  the  ACRS  methods 
[i.e..  recovery  property  placed  in  service 
on  or  after  January  1, 1981). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  bearing  is  held, 
notice  of  the  time  and  place  will  be 
publislied  in  the  Federal  Renter.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted 
for  ON4B  review  under  the  Paperwork 
Reduction  Act.  and  comments  on  them 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attn:  Desk  Officer  for  internal 
Revenue  Service,  New  Executive  Office 
Bldg.  Washington,  DC  20503.  The 
Internal  Revenue  Service  requests 
persons  submitting  comments  to  OMB  to 
also  send  copies  of  the  comments  to  the 
Service. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 


subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Drafting  lofonnatiao 

The  principal  author  of  tiiese 
proposed  regulations  is  Sandra  E. 
Wallach  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substances  and  style. 

list  of  Subjects  in  2S  CFR  l-«—lA-« 

Income  taxes.  Tax  hability.  Tax  rates. 
Credits. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendment  to  26  CFK 
Part  1  are  as  follows: 

PMIT1—{  AMENDED] 

Pacasiaph  1.  The  authority  for  Put  1 
continues  to  read  in  part 

Authority:  26  U.S.C  7B05.  *  *  *  Sectioa 
1.4&-1  also  issued  under  26  UJ&JC.  3S  {b)  (■■ 
in  effect  l)efore  the  ameodmenU  made  by 
Sulxtitle  F  of  the  Tax  Reforaa  Act  of  ISM)  mmi 
28U.S.C.47. 

Par.  2.  Section  1.46-3  is  amended  as 
follows: 

1.  Paragraph  (i)  is  added  and  reserved. 

2.  Paragraphs  (e)(1)  through  (e)(6)  are 
redesignated  paragraphs  (j)(l)  throng 
(j)(6),  respectively. 

3.  The  heading  of  paragraph  (j).  as 
redesi)pated,  is  revised  to  read:  "(j) 
Estimated  useful  life  of  property  not 
described  in  paragraph  (e)(8)  of  this 
section — ". 

4.  I>aragra{^  (e)(7)  is  removed. 

5.  A  new  paragraph  (e)  is  added  to 
read  as  follows: 


§1.46-3    Qutfified 


(e)  Usefullife/recovery period— {I)  In 
general.  For  purposes  of  computing 
qualified  investment  in  property  that  it 
not  recovery  property  (within  the 
meaning  of  section  166]  the  useful  life  of 
such  property  to  be  used  in  detennining 
the  applicable  percentage  to  be  applied 
to  its  basis  or  cost  is  the  life  used  or  to 
be  used  by  the  taxpayer  in  computing 
ther  allowance  for  depreciation  with 
respect  to  such  property  for  die  taxable 
year  in  which  the  property  is  placed  in 
service.  Thus,  if  property  is  placed  in 
ser\'ice  by  a  taxpayer  in  a  taxable  year 
but  the  period  for  depreciation  with 
respect  to  such  property  does  not  begin 
until  a  succeeding  taxable  year  (see 
paragraph  (d)(1)  of  this  section),  the 
useful  life  for  purposes  of  computing 
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qualifled  investment  must  be  the  useful 
life  that  the  taxpayer  uses  in  computing 
the  allowances  for  depreciation.  See 
paragraph  (e)(6)  of  this  section  for  rules 
for  determining  the  useful  life  of 
property  with  respect  to  which  the 
allowance  for  depreciation  is  computed 
under  the  unit  of  production  method,  the 
income-forecast  method,  or  any  other 
method  which  does  not  measure  the 
useful  life  of  the  property  in  terms  of 
years.  For  purposes  of  computing 
qualified  investment  in  recovery 
property  (within  the  meaning  of  section 
168J  the  class  of  recovery  property 
which  applies  to  such  property  (as 
determined  under  section  168(c])  is 
determinative  of  the  applicable 
percentage  to  be  applied  to  its  basis  or 
cost. 

(2)  Individual  life,  (i)  In  order  to 
determine  qualified  investment  for 
multiple  asset  accounts  (or  single  asset 
accounts  for  which  an  average  life  rate 
is  used)  it  is  necessary  to  determine  the 
average  life  of  the  account.  In  order  to 
determine  average  life,  each  asset  which 
is  section  38  property  must  be  assigned 
an  individual  life.  The  rules  for 
assigning  individual  lives  to  section  38 
property  are  set  forth  below. 

(ii)  The  individual  life  of  any  section 
38  property  to  which  an  election  under 
section  167(m)  applies  is  the  present 
class  life  selected  for  such  property 
under  §  1.167(a)-ll  (b)(4),  whether  or 
not  such  property  constitutes  mass 
assets  (as  defined  in  §1.47-1  (g)(2)). 

(iiij  The  individual  life  of  section  38 
property  described  in  this  paragraph 
(e)(2)(iii)  is  determined  for  each  asset  on 
the  best  estimate  obtainable  on  the 
basis  of  all  the  facts  and  circumstances. 
The  individual  life  for  each  asset  placed 
in  a  multiple  asset  account  (including  a 
mass  asset  account)  must  be  the  same 
as  the  useful  life  of  such  asset  used  in 
determining  the  group,  classified,  or 
composite  life  for  the  account  for 
purposes  of  computing  depreciation. 
Property  is  described  in  this  paragraph 
(e)(2)(iii)  if: 

(a)  it  is  not  recovery  property  within 
the  meaning  of  section  168; 

(b)  no  election  under  section  167(m)  is 
applicable  to  the  property;  and 

(c)  it  is  placed  in  a  multiple  asset 
account  for  which  a  group,  classified,  or 
composite  rate  is  used  in  computing 
depreciation  (or  in  single  asset  accounts 
for  which  an  average  life  rate  is  used). 

(iv)  The  individual  life  for  recovery 
property  within  the  meaning  of  section 
168  is  the  recovery  period  which  applies 
to  such  property  as  determined  omder 
section  168(c). 

(3)  Assets  similar  in  kind,  (i)  For 
assets  similar  in  kind  contained  in  a 
multiple  asset  account  (or  in  a  single 


asset  account  for  which  an  average  life 
rate  is  used)  and  placed  in  service  in 
taxable  years  beginning  on  or  after  (30 
days  after  publication  of  this  Treasury 
Decision  in  the  Federal  Register],  the 
taxpayer  must  assign  to  each  of  those 
assets  the  average  life  of  those  assets 
used  in  computing  the  allowance  for 
depreciation.  Thus  no  assets  may 
receive  investment  credit  for  a  life 
longer  than  the  average  life  of  the  assets 
in  the  account.  For  example,  assume  the 
taxpayer  places  10  similar  trucks  in  a 
multiple  asset  account  for  which  a  group 
rate  is  used  in  computing  the  allowance 
for  depreciation.  The  trucks  have  an 
average  useful  life  of  6  years,  based  on 
an  estimated  range  of  5  to  7  years.  The 
taxpayer  must  assign  each  asset  a  useful 
life  of  6  years,  even  though  some  assets 
in  the  account  are  expected  to  remain  in 
service  for  more  than  6  years.  For  assets 
similar  in  kind  that  are  placed  in  service 
in  taxable  years  beginning  before  [30 
days  after  publication  of  this  Treasury 
Decision  in  the  Federal  Register],  the 
rules  contained  in  paragraph  (e)(3)  (ii) 
and  (iv)  of  26  CFR  1.46-3  (revised  as  of 
April  1, 1983)  apply. 

(ii)  For  purposes  of  paragraph  (e](3)(I) 
of  this  section,  assets  shall  not  be 
considered  as  "similar  in  kind"  in 
respect  of  other  assets  unless  all  such 
assets  are  substantially  of  the  same 
value,  nor  shall  used  section  38  property 
be  considered  as  "similar  in  kind"  to 
new  section  38  property. 

(4)  Mass  assets.  For  "mass  assets"  (as 
defined  in  paragraph  (g)(2)  of  §  1.47-1) 
placed  in  service  in  taxable  years 
beginning  on  or  after  [30  days  after 
publication  of  this  Treasury  Decision  in 
the  Federal  Register),  each  asset  must  be 
assigned  the  life  of  the  account,  even  if  a 
mortality  dispersion  table  indicates  that 
some  assets  are  expected  to  remain  in 
service  longer  than  the  life  of  the 
account.  See  paragraphs  (g)(3)  and  (h)(2) 
of  §  1.47-1  regarding  the  grouping  of 
mass  assets.  For  mass  assets  placed  in 
service  in  taxable  years  beginning 
before  [30  days  after  publication  of  this 
Treasury  Decision  in  the  Federal 
Register),  the  rules  contained  in 
paragraph  (j){3)(iii)  of  this  section  apply. 

(5)  Useful  life  of  property  subject  to 
amortization.  In  the  case  of  property 
with  respect  to  which  amortization  in 
lieu  of  depreciation  is  allowable,  the 
term  over  which  amortization 
deductions  are  taken  shall  be 
considered  as  the  useful  life  of  such 
property. 

(6)  Useful  life  of  property  subject  to 
certain  methods  of  depreciation.  If  a 
taxpayer  is  using  a  method  of 
depreciation,  such  as  the  unit  of 
production  or  retirement  method,  which 
does  not  measure  the  useful  life  of  the 


property  in  terms  of  years,  he  must 
estimate  such  useful  life  in  years  in 
order  to  compute  his  qualified 
investment. 

(7)  Record  requirements.  The 
taxpayer  shall  maintain  sufficient 
records  to  determine  whether  section  47 
(relating  to  certain  dispositions,  etc..  of 
section  38  property)  applies  with  respect 
to  any  asset. 

(8)  Effective  dates.  The  provisions  in 
paragraphs  (e)  (1)  through  (7)  of  this 
section  apply  only  to  property — 

(i)  the  construction,  reconstruction,  or 
erection  of  which — 

(o)  Is  completed  by  the  taxpayer  after 
August  15, 1971,  or 

[b]  Is  begun  by  the  taxpayer  after 
March  31. 1971,  or 

(ii)  which  is  acquired  by  the 
taxpayer — 

(o)  After  August  15. 1971.  or 

[b)  After  March  31. 1971.  and  before 
August  16. 1971,  pursuanf  to  an  order 
which  the  taxpayer  establishes  was 
placed  after  March  31, 1971. 

For  property  not  described  in  this 
paragraph  (e)(8),  the  rules  in  paragraphs 
(j)  (1)  through  (6)  of  this  section  apply. 
•        •        »        *        » 

Par.  3.  Section  1.47-1  is  amended  as 
follows: 

1.  The  heading  of  paragraph  (a)(1)  is 
revised  to  read  as  follows:  "Property 
which  is  not  recovery  property  within 
the  meaning  of  section  168. " 

2.  The  first  sentence  of  paragraph 
(a)(l)(i)  is  amended  by  adding  the 
language  "which  is  not  recovery 
property  within  the  meaning  of  section 
168  (see  paragraph  (a)(3)  of  this  section 
for  special  rules  for  recovery  property 
within  the  meaning  of  section  168)"  after 
the  phrase  "section  38  property"  and 
before  the  phrase  "the  basis  (or  cost)". 

3.  The  last  sentence  of  paragraph 
(a)(l)(i)  is  amended  by  removing  the 
language  "paragraph  (h)"  and  adding  in 
its  place  the  language  "paragraph  (I)". 

4.  Paragraph  (a)  is  amended  by  adding 
a  new  paragraph  (a)(3)  to  read  "(3) 
Special  rules  forreco  very  property 
within  the  meaning  of  section  168. 
[Reserved]." 

5.  Paragraphs  (f).  (g)  and  (h)  are 
redesignated  (j).  (k).  and  (1). 
respectively. 

6.  Paragraph  (e)  is  amended  by — 

a.  Redesignating  paragraphs  (e)(2) 
through  (e)(5)  as  paragraphs  (f)(1) 
thorugh  (0(4); 

b.  Removing  the  heading  for 
paragraph  (e)(1),  and  redesignating 
paragraphs  (e)(1),  (i),  (ii),  and  (iii)  as 
paragraphs  (e)  (1),  (2),  and  (3), 
respectively; 
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c.  Revising  redesi^ated  paragraphs 
(e)(1)  and  (2)(2),  and  the  introductory 
text  of  redesignated  paragraph  (eH3),  to 
read  as  follows: 

§  1.47-1    Rscompulation  of  cr«dn  ailow*d 
by  section  38. 

***** 

(e)  Identification  of  property — (1) 
Record  requirements.  In  general,  the 
taxpayer  must  maintain  records  from 
which  he  can  establish,  with  respect  to 
each  item  of  section  38  property,  the 
following  facts: 

I(i]  The  date  the  property  is  disposed 
of  or  otherwise  ceases  to  be  section  38 
property, 

(ii)  The  estimated  useful  life  or 
recovery  period  in  the  case  of  recovery 
property  (within  the  meaning  of  section 
168]  which  was  assigned  to  the  property 
under  paragraph  (e)  of  §  1.46-3, 

(iii)  The  month  and  the  taxable  year  in 
which  the  property  was  placed  in 
service  and, 

(iv)  The  basis  (or  cost),  actually  or 
reasonably  determined,  of  the  property. 

(2)  Recapture  determination.  For 
purposes  of  determining  whether  section 
38  property  is  disposed  of,  or  otherwise 
ceases  to  be  section  38  property  with 
respect  to  the  taxpayer,  before  the  close 
of  its  estimated  useful  life  or  recovery 
period  in  the  case  of  recovery  property 
(within  the  meaning  of  section  168),  and 
for  purposes  of  determining  recomputed 
qualified  investment,  the  taxpayer  must 
establish  from  his  records  the  facts 
required  by  paragraph  (e)(1)  of  this 
section. 

(3)  Examples.  If  the  taxpayer  fails  to 
maintain  records  from  which  he  can 
establish  the  facts  required  by 
paragraph  (e)(1)  of  this  section,  then  this 
section  shall  be  applied  to  the  taxpayer 
in  the  manner  indicated  in  the  following 

examples: 

•        *        *        *        • 

7.  Paragraph  (!)  is  acjded  and  reserved. 

8.  A  new  heading  is  added  to 
redesignated  paragraph  (f).  and  the 
heading  for  redesignated  paragraph 
(f)(1)  is  revised,  to  read  as  follows:  "(f) 
Treatment  of  mass  assets  placed  in 
service  in  taxable  years  beginning 
before  [30  days  after  publication  of  this 
treasury  decision  in  the  "Federal 
Register"] — (1)  In  general. ". 

9.  Paragraph  (f)(l)(').  as  redesignated. 
is  amended  by  removing  the  language 
"in  the  case  of  mass  assets  (as  deHned 
in  subparagraph  (4)  of  this  paragraph)" 
from  the  first  sentence  and  adding  in  its 
place  the  language  "for  mass  assets  (as 
defined  in  paragraph  (f)(3)  of  this 
section)  placed  in  service  in  taxable 
years  beginning  before  [30  days  after 
publication  of  this  Treasury  Decision  in 
the  Federal  Register  ]"  and  by  removing 


the  language  "facts  required  by 
subparagrtph  (1)  of  this  paragraph." 
from  the  first  sentence  and  adding  in  its 
place  the  language  ''facts  required  by 
paragraph  (e)  of  this  section,". 

10.  Paragraph  (f)(l)(ii)(a).  as 
redesignated,  is  amended  by  removing 
the  language  "(e)(3)(ii)(6)"  and  adding  in 
its  place  the  language  "(j)(3)(ii)(6)". 

11.  Paragraph  (fKl)(i>i)>  «> 
redesignated,  is  amended  by  removing 
the  language  "§  1.46-3(e)(3)(iii)"  and 
adding  in  its  place  the  language  "i  1.46- 
3(iK3)(iii)". 

12.  In  redesignated  paragraph  (f)(lKv). 
paragraph  (c)  of  the  example  is 
amended  by  removing  the  language 
"(3)(iv)"  from  the  last  sentence  and 
adding  in  its  place  the  language 
"(2)(iv)". 

13.  Paragraph  (f)(2)(i).  as  redesignated, 
is  amended  by  removing,  in  the  first 
sentence,  the  language  "§  1.46-3(e)(3) 
(ii)(6)  or  (iii)"  and  adding  in  its  place  the 
language  "§  1.46-3(j)(3)  {n)[b]  or  (iii)". 

14.  Paragraph  (f)(2)(ii),  as 
redesignated,  is  amended  by  removing, 
in  the  first  sentence,  the  language 

"S  1.4e-3(e)(3)(iii)"  and  adding  in  its 
place  the  language  "1.46-3(i)(3)(iii)". 

15.  Paragraph  (f}[2)(iii),  as 
redesignated,  is  amended  by  removing 
from  the  first  sentence  in  the 
introductory  text  and  from  paragraph 
(n(2)(iii)(o)  the  language  "(e)(3)(ii)(6)" 
and  adding  in  its  place  the  language 
"(j)(3)(ii)(6)",  and  by  removing  from  the 
second  sentence  of  the  introductory  text 
the  language  "subparagraph  (l)(i)  of  this 
paragraph"  and  adding  in  its  place  the 
language  "paragraph  (e)(1)  of  this 
section". 

16.  Paragraph  (f)(2)(iv)  is  amended  by 
removing  the  language  "§  1.46-3(e)(3) 
[n][b)  or  (iii)"  and  adding  in  its  place  the 
language  "§  1.46-3(j)(3)  (n){b]  or  (iii)". 

17.  Paragraph  (f)(3),  as  redesignated, 
is  amended  by  removing  in  the  first 
sentence  the  language  "(e)(3)(iii)"  and 
adding  in  its  place  the  language 
"(j)(3)(iii)". 

18.  Paragraphs  (f)(4)  (ii).  (iii),  and  (iv), 
as  redesignated,  are  amended  by 
removing  the  language  "(3)(i)"  and 
adding  in  its  place  the  language  "(2)(i)". 

19.  New  paragraphs  (g)  and  (h)  are 
added  to  read  as  follows: 

§  1 .47- 1    Recomputation  of  credit  allowMl 
by  section  38. 

*         *         •         •         * 

(g)  Treatment  of  mass  assets  which 
are  not  recovery  property  for  taxable 
years  beginning  on  or  after  (30  days 
after  publication  of  this  Treasury 
Decision  in  the  Federal  Register/ — (1)  In 
general,  (i)  For  mass  assets  which  are 
not  recovery  property  within  the 
meaning  of  section  168  and  are  placed  in 


service  in  taxable  years  beginning  on  or 
after  |30  days  after  publication  of  this 
Treasury  Decision  in  the  Federal 
Register]  the  taxpayer  may  use  its  own 
mortality  dispersion  table  or  a  standard 
mortality  dispersion  table  prescribed  by 
the  Commissioner  to  recompute 
qualified  investment  for  mass  assets  (as 
defined  in  paragraph  (gK2)  of  this 
section).  The  taxpayer  must  then  nse 
whichever  table  was  chosen  to 
determine  the  number  of  assets 
expected  to  be  retired  each  year  after 
the  assets  are  placed  in  8er\'ice. 
Recapture  determinations  must  be  made 
at  the  end  of  each  taxable  year  in  which 
assets  are  expected  to  be  retired  before 
the  end  of  the  useful  life  used  to 
determine  qualified  investment. 
Taxpayers  may  rely  on  the  table  and.  in 
general,  do  not  need  to  account  for 
actual  retirements. 

(ii)  If  the  taxpayer  uses  its  own 
mortality  dispersion  table,  the  table 
must  be  based  on  an  acceptable  survey 
of  the  taxpayer's  actual  experience  and 
on  appropriate  statistical  methods.  The 
survey  of  the  taxpayer's  actual 
experience  must  be  based  on  a  sample 
of  not  less  than  250  items.  The  taxpayer 
must  maintain  records  showing  the 
historical  data  used  to  develop  the  table. 
If  the  taxpayer  does  not  maintain 
adequate  records,  the  standard 
mortality  dispersion  table  will  be  used 
to  recompute  qualified  investment.  The 
taxpayer  may  not  use  its  own  table  for 
assets  placed  in  service  in  a  taxable 
year,  unless  the  table  was  prepared 
before  the  beginning  of  that  year.  For 
example,  assume  a  calendar  year 
taxpayer  completes  preparation  of  its 
own  table  on  July  1, 1979.  It  may  use  the 
table  for  assets  placed  in  service  in  1980, 
but  not  for  assets  placed  in  service  in 
1979. 

(iii)  A  taxpayer  may  use  the  standard 
mortality  dispersion  table  for  one  mass 
asset  account  and  its  own  table  for  a 
din^erent  mass  asset  account.  However. 
if  the  taxpayer  applies  a  table  to  a  mass 
asset  account  in  any  taxable  year,  the 
taxpayer  must  treat  a  subsequent 
change  to  another  table  for  that  account 
as  a  change  of  accounting  methods 
under  section  446(e)  and  obtain  consent 
of  the  Commissioner. 

(2)  Definition  of  mass  assets.  The  term 
"mass  assets"  means  a  mass  or  group  of 
individual  items  of  section  38  property 
(i)  not  necessarily  homogeneous,  (ii) 
each  of  which  is  minor  in  value  relative 
to  the  total  value  of  such  mass  or  group, 
(iii)  numerous  in  quantity,  (iv)  usually 
accounted  for  only  on  a  total  dollar  or 
quantity  basis,  (v)  with  respect  to  which 
separate  identiHcation  is  impracticable, 
(vi)  with  the  same  useful  life  (in  the  case 
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of  recovery  property,  with  the  same 
present  class  life  and  recovery  period) 
and  (vii)  placed  in  service  in  the  same 
taxable  year. 

(3)  Grouping  of  mass  assets.  In 
general,  items  in  a  mass  asset  account 
need  not  be  of  a  similar  type  although 
they  must  have  the  same  useful  life.  See 
paragraph  (e)  of  §  1.46-3  for  rules  for 
assigning  useful  lives  ts  mass  assets.  For 
example,  hammers  and  saws  with  useful 
lives  of  4  years  may  be  put  in  the  same 
account.  Hammers  with  useful  lives  of  5 
years,  however,  may  not  be  put  in  an 
account  with  hammers  with  useful  lives 
of  4  years.  However,  if  a  taxpayer  uses 
its  own  mortalitiy  dispersion  table,  all 
assets  in  an  account  must  have 
approximately  the  same  basis  or  cost. 


All  mass  assets  in  an  account  must  be 
treated  as  placed  in  service  (within  the 
meaning  of  §  1.46-3(d))  on  the  same 
date.  Taxpayers  must  use  appropriate 
averaging  conventions  to  determine  the 
date  mass  assets  are  placed  in  service. 
See  paragraph  (c)(2)  of  this  section, 
paragraph  (b)  of  §  1.167(a)-10  for 
property  not  subject  to  an  election  under 
section  167(m).  and  paragraph  (c)(2)  of 
§  1.167(a)-ll  for  property  subject  to  an 
election  under  section  167(m). 

(4)  Useful  life.  The  useful  life  of  mass 
assets  used  in  computing  the  allowance 
for  depreciation  must  be  used  in 
applying  the  taxpayer's  mortality 
dispersion  table  or  the  standard 
mortality  dispersion  table.  See 
paragraph  (e)  of  §  1.46-3  for  rules  for 


assigning  useful  lives  to  mass  assets.  For 
example,  if  the  taxpayer  computes  the 
depreciable  life  of  mass  assets  under 
section  167(m),  it  must  use  the  same 
depreciable  life  in  applying  the  standard 
mortality  dispersion  table. 

(5)  Standard  mortality  dispersion 
table.  The  standard  mortality  dispersion 
table  prescribed  by  the  Commissioner 
and  set  forth  below  is  based  on  whole- 
and  half-year  average  useful  life 
categories.  Each  category  contains  30 
columns.  Each  column  shows  the 
percentage  of  basis  or  cost  in  a  mass 
asset  account  expected  to  be  retired  in 
each  of  the  first  30  years  after  the 
property  is  placed  in  service.  The  table 
is  set  forth  below: 
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STANDARD   MORTALITY    DISPRB.qTOW    TABLE 

PfprRKTAr.R    OP  BASTS    OR    COST  OP    MA.qfi    ASSET    ACCODNT 
mWSIDERED   DISPOSED  OP  EACH    12-MONTH    PERIOD 
APTER    THE    ACCOUNT    IS    PLACED    TN    SERVICB 


Average 

Useful  Life 

iBt 

2nd 

3rd 

4tb 

5  th 

6  th 

7tb       8th 

9  th 

10th 

(Years) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7)         (8) 

(9) 

(10) 

3 

2^2  8 

13.59 

34.13 

34.13 

13.59 

2.28 

^                          ^ 

. 

^ 

3.5 

1.62 

8.23 

23.51 

33.28 

23.51 

8.23 

1.62     - 

- 

- 

4 

1.22 

5.46 

15.98 

27.34 

27.34 

15.98 

5.46      1.22 

- 

- 

4.5 

.99 

3.76 

11.12 

21.20 

25.86 

21.20 

11.12      3.76 

.99 

- 

5 

.82 

2.77 

7.92 

15.91 

22.58 

22.58 

15.91      7.92 

2.77 

.82 

5.5 

.71 

2.10 

5.88 

ri.92 

IB. 75 

21.28 

18.75    11.92 

5.88 

2.10 

6 

.62 

1.66 

4.40 

9.19 

14.98 

19.15 

19.15   14.98 

9.19 

4.40 

6.5 

.55 

1.33 

3.38 

7.25 

12.00 

16.39 

18.20   16.39 

12.00 

7.25 

7 

.51 

1.11 

2.74 

5.49 

9.64 

13.87 

16.64  16.64 

13.87 

9.64 

7.5 

.47 

.92 

2.20 

4.49 

7.79 

11.55 

14.65  15.86 

14.65 

11.55 

8 

.44 

.78 

1.85 

3.61 

6.46 

9.52 

12.91   14.43 

14.43 

12.91 

8.5 

.40 

.70 

1.52 

2.97 

5.16 

8.19 

10.87    13.05 

14.28 

13.05 

9 

.38 

.61 

1.29 

2.47 

4.43 

6.69 

9.27    11.93 

12.93 

12.93 

9.5 

.37 

.52 

1.13 

_XiiL7_ 

3.69 

5.57- 

B.13    10.44. 

J1^X2_ 
10.79 

12.72 

10 

.35 

.47 

.97 

1.80 

3.09 

4.83 

6.90      9.01 

11.79 

11 

.32 

.39 

.75 

1.35 

2.24 

3.64 

5.10     6.82 

8.51 

10.24 

12 

.30 

.32 

.60 

1.06 

1.73 

2.67 

3.88      5.31 

6.79 

8.19 

13 

.28 

.27 

.49 

.84 

1.34 

2.04 

3.12      4.13 

5.37 

6.63 

14 

.27 

.24 

.40 

.71 

1.06 

1.68 

2.32     3.17 

4.38 

5.26 

15 

.26 

.21 

.35 

..51. 

.89. 

1..11. 

1.89      2.60 

LJ3 

2.83 

4.36 

16 

.25 

.18 

.29 

.49 

.75 

1.10 

1.48      2.13 

3.38 

17 

.24 

.16 

.26 

.42 

.60 

.92 

1.30     1.67 

2.34 

2.82 

18 

.23 

.15 

.24 

.37 

.51 

.78 

1.08     1.39 

1.93 

2.50 

19 

.23 

.14 

.20 

.32 

.47 

.66 

.92      1.15 

1.61 

2.08 

20 

.22 

.13 

.19 

.28 

.40 

.57 

.77      1.-03 

1.36 

1.73 

25 

.20 

.09 

.12 

.18 

.23 

.31 

.41         .53 

.67 

.85 

30 

.19 

.07 

.09 

.12 

.15 

.20 

.25         .32 

.40 

.49 

Average 

11th 

12th 

13th 

14th 

15th 

16th 

17th 

18th 

19th 

20th 

(Years) 

3 

2.5 

4 

4.5 

5 

(11) 

(12) 

(13) 

(14) 

(15) 

(16) 

(17) 

(18) 

* 

(IS) 

(2C) 

5.5 

.71 

- 

- 

- 

- 

- 

- 

_ 

- 

_ 

6 

1.66 

.62 

_ 

- 

- 

- 

- 

- 

- 

- 

6.5 

3.26 

1.33 

.55 

- 

- 

- 

- 

- 

- 

- 

7 

5.49 

2.74 

1.11 

.51 

- 

- 

- 

- 

- 

- 

7.5 

7.70 

4.49 

2.20 

.92 

.47 

- 

- 

- 

- 

- 

8 

9.52 

6.46 

3.61 

1.85 

.78 

.44 

- 

- 

- 

- 

8.5 

10.87 

8.19 

5.16 

2.97 

1,52 

70 

.40 

- 

- 

- 

9 

11.93 

9.27 

6.69 

4.43 

2.47 

1.29 

.61 

.38 

- 

- 

9.5 

11.72     10.44      8.13 

.3^51 

.3^f5_ 

2.07     1.13 

-_^2_ 

.37 

- 

10 

11.79 

.10.79 

9.01 

6.90 

4.83 

3,09 

1.80 

.97 

.47 

.35 

11 

10.64 

10.64 

10.24 

8.51 

6,82 

5,10 

3.64 

2.24 

1.35 

.75 

12 

9.28 

9.87 

9.87 

9.28 

8.19 

6,79 

5.31 

3,88 

2,67 

1.73 

33 

7.77 

8.62 

9.1C 

9,10 

6,62 

7,77 

6.6.^ 

5,37 

4.13 

3.J2 

Ji 

6.62 

7.25 

8,32 

8,32 

8,32 

8.32 

7.25 

6,62 

5.26 

4.3R 

15 

5.32 

^-6.23. 

.  7.P.4- 

. 7^61- 

-7^93. 

_J..53. 

-7.fJ. 

.  7^f'-4. 

^i«.23- 

.^.2  2 

16 

4.22 

5.30 

6,11 

6,80 

6.89 

7.54 

7.54 

6.89 

6.80 

6.11 

17 

3.71 

4.48 

4.94 

5.93 

6,51 

6.54 

7.14 

7.14 

6.54 

6.51 

18 

3.12 

3.57 

4.46 

4.81 

5.71 

6.19 

6.21 

6.75 

6.75 

6.21 

19 

2.60 

2.97 

3.76 

4.37 

4.96 

5.48 

5.53 

6.19 

6.36 

6.36 

20 

2,17 

2.66 

3.18 

3.72 

4,25 

4.76 

5.22 

5.57 

5.83 

5.96 

25 

1.06 

1.29 

1.55 

1.85 

2,18. 

2.50 

2.84 

3.19 

3.54 

3.84 

30 

.59 

.72 

.87 

1.02 

1.20 

1.40 

1.60 

1.83 

2.06 

2.30 
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Average 

Useful  Life 

21 8t 

22nd 

23  rd 

24  th 

25th 

26th 

27th 

28th 

29  th 

30th 

(Years) • 

(21) 

(22) 

(23) 

(24) 

(25) 

(26) 

(27) 

(28) 

(29) 

(30) 

3 

'  • 

- 

. 

. 

• 

. 

• 

«, 

• 

. 

3.5 

— 

- 

- 

- 

f 

- 

- 

— 

- 

- 
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• 

— 

— 

— 

— 

— 

»  , 

.  — 

— 

— 

4.5 

- 

- 

- 

- 

- 

- 

- 

.- 

- 

- 

5 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

5.5 

•» 

- 

- 

- 

- 

- 

- 

- 

- 

— 

6 

«. 

— 

— 

— 

— 

— 

•> 

— 

— 

- 

6.5. 

- 

- 

- 

- 

- 

- 

• 

.  .- 

- 

— 

7 

» 

— 

— 

— 

— 

— 

• 

— 

— 

— 

7.5 

- 

- 

- 

- 

^ 

- 

- 

- 

— 

- 

8 

• 

— 

— 

— 

— 

— 

— 

" 

— 

— 

8.5 

— 

- 

- 

— 

- 

— 

- 

— 

— 

» 

9 

.* 

— 

— 

■  — 

— 

— 

— 

■  " 

"  4?  ~ 

9.5 

. 

. 

* 

> 

- 

- 

- 

- 

— 

10 

. 

. 

• 

• 

• 

. 

. 

- 

- 

- 

11 

.39 

.32 

- 

- 

- 

- 

- 

— 

- 

- 

12 

1.06 

.60 

.32 

.30 

- 

- 

- 

- 

- 

- 

13 

2.04 

1.34 

.84 

.49 

.27 

.28 

— 

- 

— 

- 

14 

3.17 

2.32 

1.68 

1.06 

.71 

.40 

.24 

.27 

- 

- 

15 

4.36 

3.43 

2.60 

l.B^ 

1.31 

.89 

.57 

.35 

.21 

.26 

16 

5.30 

4.22 

3.63 

2.83 

2.13 

1.48 

1.10 

.75 

.49 

.29 

17 

5.93 

4.94 

4.48 

3.71 

2.82 

2.34 

1.67 

1.30 

.92 

.60 

18 

6.19 

5.71 

4.81 

4.46 

3.57 

3.12 

2.50 

1.93 

1.39 

1.08 

19 

6.19 

5.53 

5.48 

4.96 

4.37 

3.76 

2.97 

2.60 

2.08 

1.61 

20 

5.96 

5.83 

5.57 

5.22 

4.76 

4.25 

3.72 

3.18 

2.66 

2.17 

25 

4.13 

4.38 

4.58 

4.70 

4.78 

4.78 

4.70 

4.58 

4.38 

4.13 

30 

2.54 

2.78 

3.01 

3.23 

3.42 

3.61 

3.75 

3.86 

3.95 

3.98 

The  following  notes  explain  the  derivation  of  the  table: 

(i)  The  table  is  based  on  normal  probability  distribution.  A  normal  distribution  is  characterized  by  a  symmetrical 
dispersion  of  assets  around  the  average.  The  equation  of  the  normal  probability  distribution  is— 
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The  Bymbols  in  the  equation  are  as  follows: 

N  «  the  number  of  mass  assets  in  the  group 

the  standard  deviation  of  the 
normal  distribution 


If-  the  constant  3.14159 
2  -  ->j 


(X  -  X)^ 


e  «  the  constant  2.71828 

X  «  an  independent  variaUale 

X  •  mean  or  average  of  the  mass  assets  in 
the  group  (average  useful  life) 

(x  -  X)  =  the  deviation  of  x  from  the  mean  or 
average  of  the  mass  assets  in  the 
group 

or  2  «  the  variance  of  x 


(ii)  The  range  of  expected  useful  lives 
is  assumed  to  extend  from  the  time  of 
acquisition  (1X3  Standard  Deviations) 
to  double  the  average  useful  life  (3 
Standard  Deviations).  Practically  all 
cases  (99.73  percent)  fall  within  the  (—3 
Standard  Deviation  range  under  the 
assumption  of  a  normal  probability 
distribution.  The  first  year  mortality 
figures  shown  in  the  table  for  assets 
with  a  long  average  useful  life  are 
greater  than  those  shown  for  one  or 
more  of  the  succeeding  years.  In 
addition,  the  last  year  mortality  figures 
shown  in  the  table  for  assets  with  a  long 
average  useful  life  are  greater  than  those 
shown  for  one  or  more  of  the  preceeding 
years.  The  reason  is  that  the  tails 
(beginning  and  ending  years)  of  the 
distribution  have  been  adjusted  so  that 
100  percent  of  the  assets  (and  not  99.73 
percent)  are  included  within  the  range  of 
useful  lives. 

(6)  Recapture  determinations.  A 
recapture  determination  must  be  made 
at  the  end  of  each  taxable  year  in  which 
assets  are  expected-to  be  retired  before 
the  end  of  the  useful  life  used  to 


determine  qualified  investment.  The 
percentage  of  basis  or  cost  in  a  mass 
asset  account  expected  to  be  retired 
under  the  taxpayer's  mortality 
dispersion  table  or  under  a  standard 
mortality  dispersion  table  will  be 
considered  disposed  of  ratably  over  the 
year.  The  taxpayer  is  not  required  to 
account  for  actual  retirements  other 
than  abnormal  or  extra-ord'nary 
retirements.  See  paragraph  (b)  of 
S  1.67(a)-8  for  definitions  of  abnormal 
retirements  of  non-recovery  property 
that  is  not  subject  to  an  election  under 
section  167  (m).  See  paragraph  (d)(3)(ii) 
of  S  1167  (a)-ll  for  deBnitions  of 
extraordinary  retirements  of  non- 
recovery  property  subject  to  an  election 
under  section  167  (m). 

(7)  Example.  Paragraph  (g){6)  of  this 
section  may  be  illustrated  by  the 
following  example. 

Example,  (i)  A  calendar  year  taxpayer 
placed  1000  assets  which  are  not  recovery 
property  in  service  in  1984.  Taxpayer 
established  a  single  mass  asset  account  for 
these  assets.  Under  the  taxpayer's  averaging 
convention  the  taxpayer  uses  July  1  as  the 
assumed  date  of  all  additions  to  mas  asset 


accounts.  The  assets  have  estimated  useful 
lives  of  3  years.  The  unadjusted  ImsU  in  tbe 
account  is  $10,000. 

(ii)  The  standard  mortality  dispersion  table 
indicates  that  2.28%  of  basis  will  be 
considered  retired  in  the  first  year.  13.59% 
more  will  be  considered  retired  in  the  second 
year,  and  34.13%  will  be  considered  retired  in 
the  third  year.  The  remaining  50%  of  basis 
will  be  in  service  for  3  years  or  more. 

(iii)  For  1984,  no  credit  is  allowed  for  1.14% 
of  the  basis  in  the  account,  because  1984  is 
the  taxable  year  the  assets  were  placed  in 
service.  The  standard  mortality  dispersion 
table  indicates  that  2.28%  of  basis  is  expected 
to  be  retired  in  the  first  year  after  the  assets 
were  placed  in  service.  Since  the  asset*  were 
not  considered  placed  in  service  until  July  1. 
only  50  percent  or  a  8-month  ratable  portion, 
of  the  2.28%  of  basis  is  considered  disposed 
of  in  1984.  The  remaining  1.14%  will  be 
considered  disposed  of  over  the  first  half  of 
1985.  Qualified  investment  for  the  remaining 
98.86%  is  S3,295..  which  is  33V^  percent  of  the 
basis  attributable  to  that  portion  of  the 
account. 

(iv)  For  1985.  credit  for  7.94%  of  die  basis 
placed  in  service  has  to  be  recaptured.  Of  the 
2.28%  indicated  by  the  standard  mortality 
dispersion  table  to  be  disposed,  of  in  the  first 
year,  1.14%,  or  a  6-month  ratable  portion,  will 
be  considered  disposed  of  in  the  first  half  of 

1985.  Of  the  113.59%  indicated  by  the  table  to 
be  disposed  of  in  the  second  year,  6.8%,  or  a 
6-month  ratable  portion,  will.be  considered 
disposed  of  in  the  second  half  of  1985. 
Removing  the  qualified  investment  with 
respect  to  7.94%  of  the  account  from  the 
$9886.  for  which  the  credit  was  allowed  in 
year  1  results  in  a  qualified  investment  of 
$3030.36  (33V^%  of  $9092).  Thus,  the  credit 
allowed  is  $303.04,  as  compared  to  a  $329JO 
credit  "allowable"  for  the  full  basis  placed  in 
the  account.  The  decrease  in  allowable  credit 
and.  therefore,  the  amount  recaptured  is 
$26.46. 

(v)  For  1986,  credit  for  23.87%  of  the  basis 
placed  in  service  has  to  be  recaptured.  Of  the 
13.59%  indicated  by  the  standard  mortality 
dispersion  table  to  be  disposed  of  in  the 
second  year,  6.8%  or  a  6-month  ratable 
portion,  will  be  considered  disposed  of  in  the 
first  half  of  1986.  Of  the  34.13%  indicated  by 
the  table  to  be  disposed  of  in  the  third  year. 
17.07%  or  a  e-month  ratable  portion,  will  be 
considered  disposed  of  in  the  second  half  of 

1986.  Removing  the  qualified  investment  with 
respect  to  23.87%  of  the  account  from  the 
$9886.  for  which  the  credit  was  allowed  in 
year  1  results  in  a  qualiried  investment  of 
$2499.42  (33%%  of  $7499.).  Thus,  the  credit 
allowed  is  $249.94,  as  compared  to  a  $329.50 
credit  "allowable"  for  the  full  basis  placed  in 
the  account  The  decrease  in  allowable  credit 
and,  therefore,  the  amount  recaptured  is 
$79.56. 

(vi)  For  1987,  credit  foi  17.07%  of  the  basis 
placed  in  service  has  to  be  recaptured.  Of  the 
34.13%  indicated  by  the  standard  mortality 
dispersion  table  to  be  disposed  of  in  the  third 
year,  17.07%,  or  a  6-month  ratable  portion, 
will  be  considered  disposed  of  in  the  first  half 
of  1987.  Removing  the  qualified  investment 
with  respect  to  17.07%  of  the  account  from  the 
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S9888.  for  wfaich  the  credit  vraa  aliowed  in 
year  1  r«MilU  in  a  4|ualifiecl  investaient  of 
S2728.06 (33V^%  of  88179).  Thus,  the cra<&( 
allowwi  M  9a72Jn.  %»  compared  to  a  $329.50 
credit  "allowable"  for  the  full  basis  placed  ia 
the  account.  The  decrease  in  allowable  credH 
and,  therefore,  the  amount  recaptured  is 
$5&W. 

(vii)  None  of  the  credit  is  recaptured  for  the 
precent  of  basis  disposed  of  after  June  30, 
1987^ 

(h)  Treatment  of  mass  assets  which 
are  recovery  property  within  the 
meaning  of  section  168 — (1)  In  general. 
(i)  For  mass  assets  (as  defined  in 
paragraph  (g)(2)  of  this  section)  which 
are  recovery  property  within  the 
meaning  of  section  168,  the  taxpayer 
must  determine  dispositions  of  assets 
from  a  mass  asset  account  by  the  use  of 
an  appropriate  mortality  dispersion 
table.  Such  table  must  be  used  to 
determine  the  number  of  assets 
expected  to  be  retired  each  year  after 
the  assets  are  placed  in  service. 
Recapture  determinations  must  be  made 
at  the  «9d  of  each  taxable  year  in  which 
assets  are  expected  to  be  retired  before 
the  end  of  the  recapture  period  (as 
deflned  in  subsection  (a)(5KE)(ii]  of 
section  47). 

(ii)  The  taxpayer  may  use  its  own 
mortality  dispersion  table  prescribed  by 


the  Commissioner.  The  taxpayer's  own 
mortality  dispersion  table  or  a  standard 
mortaibty  dispersion  table  must  be 
based  on  an  acceptable  survey  of  the 
taxpayer's  actual  experience  and  on 
appro]N'iate  statistical  methods.  The 
survey  of  the  taxpayer's  actual 
experience  mast  be  based  on  a  sample 
of  not  less  than  250  items.  The  taxpayer 
must  maintain  records  showing  the 
historical  data  used  to  develop  the  table. 
If  the  taxpayer  does  not  maintain 
adequate  records,  the  standard 
mortality  dispersion  table  will  be  used 
to  determine  dispositions  of  assets  from 
a  mass  account.  The  taxpayer  may  not 
use  its  own  table  for  assets  placed  in 
service  in  a  taxable  year  unless  the 
table  was  prepared  before  the  beginning 
of  that  year.  For  example,  assume  a 
calendar  year  taxpayer  completes 
preparation  of  its  own  table  on  July  1, 
1981.  It  may  use  the  table  for  assets 
placed  in  service  in  1982,  but  not  for 
assets  placed  in  service  in  1981. 

(iii)  A  taxpayer  may  use  the  standard 
mortality  dispersion  table  for  one  mass 
asset  account  and  its  owi»  table  for  a 
different  mass  asset  account  However, 
if  the  taxpayer  applies  to  a  mass  asset 
account  in  any  taxable  year,  the 
taxpayer  must  treat  a  subsequent 
change  to  another  table  for  that  account 


as  a  change  of  accounting  methods 
under  section  446(e)  and  obtain  consent 
of  the  Conunissioner. 

(2)  Grouping  of  mass  assets.  In 
general,  all  items  in  a  mass  asset 
account  must  have  the  same  present 
class  life  (as  defined  in  §  1.167  (a)- 
ll(bK4))  and  the  tame  recovery  period 
but  need  not  be  of  a  similar  type. 
However,  if  a  taxpayer  uses  its  own 
mortality  dispersion  table,  all  assets  in 
an  account  must  have  approximately  the 
same  cost  For  purposes  of  applying  a 
mortality  dispersion  table,  all  assets 
placed  in  service  during  a  taxable  year 
will  be  considered  to  be  placed  in 
service  on  the  first  day  of  the  second 
half  of  the  taxable  year. 

(3)  Present  class  life.  The  present 
class  life  of  the  assets  placed  in  a  mass 
asset  account  must  be  used  in  applying 
either  the  taxpayer's  mortality 
dispersion  table  or  the  standard  ~ 
mortality  dispersion  table, 
notwithstanding  the  fact  that  the 
appropriate  recovery  period  is  used  in 
computing  the  tax  credit. 

(4)  Standard  mortality  dispersion 
table.  The  standard  mortality  dispersion 
table  prescribed  by  the  Commissioner 
for  purposes  of  this  paragraph  is  set 
forth  beiow. 
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1.55 

1.85 

2.18 

2.50 

2.84 

3.19 

3.54 

3.84 

30-50 

.59 

.72 

.87 

1.02 

1.20 

1.40 

1.60 

1.83 

2.06 

2.30 
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Present  Class 

21  St 

22nd 

23  rd 

24  th 

25th 

26th 

27th 

28th 

29  th 

30th 

Life 

(21) 

(22) 
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(25) 

(26) 

(27) 

(28) 

(29) 

(30) 
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— 

— 

— 

— 

— 

— 
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— 

— 

— 

- 
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- 

- 

- 

- 

— 

- 

- 
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- 

- 

- 

- 

- 

- 

- 
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• 
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.. 

• 

a. 

• 

• 

~ 

• 

• 

€ 

. 

— 

- 

- 

- 

- 

- 

• 

- 

.- 

6.5 

«i». 

.,  - 

- 

- 

-' 

- 

- 

- 

- 

- 

7 

- 

• - 

» 

- 

- 

- 

- 

- 

- 

- 

7.5 

- 

— 

-"• 

- 

- 

- 

-. 

- 

- 

- 

8 

— ■ .  • 

- 

■  -.■k    .  - 

■  »■ 

—  • 

—  / 

•■j 

m 

• 

- 

8.5 

, 

- 

-  . 

- 

t^ 

-' 

- 

-  " 

- 

— . 

- 

9 

— 

— 

— 

'— 

•" 

— 

- 

— 

'-■  — 

— 

9.5 

10 

.5 

— 

m. 

— 

> 

> 

— 

. 

- 

> 

- 

10  and 

•> 

> 

• 

- 

- 

- 

• 

- 

- 

- 

11  and 

11. 

.5 

.39 

.32 

- 

- 

- 

- 

- 

- 

- 

- 

12  and 

12 

.5 

1.06 

.60 

.32 

.30 

- 

- 

- 

- 

•  • 

'■  — 

13  and 

13 

.5 

2.04 

1.34 

.84 

.49 

.27 

.28 

- 

- 

- 

- 

14 

3.17 

2.32 

1.68 

1.06 

.71 

.40 

.24 

.27 

- 

- 

15 

16. 

.5 

4.36 

3.43 

2.60 

1.8^ 

1.31 

.89 

.57 

.35 

.21 

.26 

16  and 

5.30 

4.22 

3.63 

2.83 

2.13 

1.48 

1.10 

.75 

.49 

.29 

17 

5.93 

4.94 

4.48 

3.71 

2.82 

2.34 

1.67 

1.30 

.92 

.60 

16 

. 

6.19 

5.71 

4.81 

4.46 

3.57 

3.12 

2.50 

1.93 

1.39 

1.08 

19 

t'  t 

6.19 

5.53 

5.48 

4.96 

4.37 

3.76 

2.97 

2.60 

2.08 

1.61 

20-24 

5.96 

5.83 

5.57 

5.22 

4.76 

4.25 

3.72 

3.18 

2.66 

2.17 

25-29 

4.13 

4.38 

4.58 

4.70 

4.78 

4.78 

4.70 

4.58 

4.38 

4.13 

30-50 

2.54 

2.78 

3.01 

3.23 

3.42 

3.61 

3.75 

3.86 

3.95 

3.98 

[51  Recapture  determinations.  A 
recapture  determination  must  be  made 
at  the  end  of  each  taxable  year  in  which 
assets  are  expected  to  be  retired  before 
the  end  of  the  recapture  period.  The 
percentage  of  basis  or  cost  in  a  mass 
asset  account  expected  to  be  retired 
under  the  taxpayer's  mortality 
dispersion  table  or  under  a  standard 
mortality  dispersion  table  will  be 
considered  disposed  of  ratably  over  the 
taxable  year.  The  taxpayer  is  not 
required  to  account  for  actual 
retirements.  The  concept  of  abnormal  or 
extraordinary  retirements  does  not 
apply  to  recovery  property.  See 
paragraph  (l)(l)  of  §  1.168-2. 

(^  Example.  Paragraph  {h)(5)  of  this 
section  may  be  illustrated  by  the 
following  example. 

Example,  (i)  A  calendar  year  taxpayer 
placed  1000  assets  which  are  recovery 
property  in  service  in  1981.  Taxpayer 
established  a  single  mass  asset  account  for 
these  assets.  July  1  is  the  assumed  dale  of  all 
additions  to  mass  asset  accounts.  Each  asset 
is  3  year  recovery  property  and  has  a  present 
class  life  of  4  years.  The  unadjusted  basis  in 
the  account  is  SICOOO. 


(ii)  By  applying  the  4  year  present  class  life, 
the  standard  mortality  dispersion  table 
indicates  that  1.22%  of  basis  would  be 
considered  retired  in  the  first  year,  5.46% 
more  would  be  considered  retired  in  the 
second  year,  and  15.98%  more  would  be 
considered  retired  in  the  third  year.  The 
remaining  77.34%  of  basis  will  be  in  service 
longer  than  the  3  year  recapture  period. 

(iii)  For  1981,  no  credit  was  allowed  for 
.61%  of  the  basis  in  the  account,  because  1981 
was  the  taxable  year  the  assets  were  placed 
in  service.  The  standard  mortality  dispersion 
table  indicates  that  1.22%  of  basis  was 
expected  to  be  retired  in  the  first  year  after 
the  assets  were  placed  in  service.  Since  the 
assets  were  not  considered  placed  in  service 
until  July  1,  only  50  percent,  or  a  6-month 
ratable  portion  of  the  1.22%  of  basis  was 
considered  disposed  of  in  1981.  The 
remaining  .61%  was  considered  disposed  of 
over  the  first  half  of  1982.  Qualified 
investment  for  the  remaining  99.39%  is 
$5963.40,  which  is  60  percent  of  the  basis 
attributable  to  that  portion  of  the  account. 

(iv)  For  1982,  credit  for  3.34%  of  the  basis 
placed  in  service  was  recaptured.  Of  the 
1.22%  indicated  by  the  standard  mortality 
dispersion  table  to  be  disposed  of  in  the  first 
year,  .61%,  or  a  6-month  ratable  portion,  was 
considered  disposed  of  in  the  first  half  of 
1982.  Of  the  5.46%  indicated  by  the  table  to  be 
disposed  of  in  the  second  year,  2.73%,  or  a  6- 


month  ratable  portion,  was  considered 
disposed  of  in  the  second  half  of  1982. 
Removing  the  qualified  investment  with 
respect  to  3.34%  of  the  account  from  the 
$9939.  for  which  the  credit  was  allowed  in 
year  1  results  in  a  qualified  investment  of 
$5763.  (60%  of  $96050.).  Thus,  the  credit 
allowed  was  $576.30  as  compared  to  a 
$596.34.  credit  "allowable  "  for  the  full  basis 
placed  in  the  account.  The  decrease  in 
allowable  credit  was  therefore  $20.04.  $3.66  of 
which  is  recaptured  at  100%  and  $16.38  of 
which  is  recaptured  at  66%  (see  paragraph 
(h)(6)  (viii)  of  this  section).  The  amount 
recaptured  was  therefore  $14.47. 

(v)  For  1983,  credit  for  10.72%  of  the  basis 
placed  in  service  must  be  recaptured.  Of  the    ' 
5.46%  indicated  by  the  standard  mortality 
dispersion  table  to  be  disposed  of  in  the 
second  year.  2.73%,  or  a  6-month  ratable 
portion,  will  be  considered  disposed  of  in  the 
first  half  of  1983.  Of  the  15.98%  indicated  by 
the  table  to  be  disposed  of  in  the  third  year, 
7.99%,  or  a  6-month  ratable  portion,  will  be 
considered  disposed  of  ift  the  second  half  of 
1983.  Removing  the  quaUfied  investment  with 
respect  to  10.72%  of  the  account  from  the 
$9939.  for  which  the  credit  was  allowed  in 
year  1  results  in  a  qualified  investment  of 
$5320.20  (60%  of  $8867.).  Thus,  the  credit 
allowable  is  $532.02,  as  compared  to  a  $596.34 
credit  "allowable"  for  the  full  basis  placed  in 
the  account.  The  decrease  in  allowable  credit 
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is  (herefore  64.32.  $16.36  of  which  is 
recaptured  at  66%  and  $47.94  of  which  is 
recaptured  at  33%.  The  amount  recaptured  is 
therefore  $26.63. 

(vi)  For  1984  credit  for  7.99%  of  the  basis 
placed  in  service  must  be  recaptured.  Of  the 
l.').98%  indicated  by  the  standard  mortality 
dispersion  table  to  be  disposed  of  in  the  third 
year.  7.99%  or  a  B-month  ratable  portion,  will 
be  considered  disposed  of  in  the  first  half  of 
1984.  Removing  the  qualified  investment  with 
respect  to  7.99%  of  the  account  from  the 
$9939.  for  which  the  credit  was  allowed  in 
year  1  results  in  a  qualified  investment  of 
$5484.  (60%  of  $9140.).  Thus,  the  credit 
allowable  is  $548.40,  as  compared  to  a  $596.34 
credit  "allowable"  for  the  full  basis  placed  in 
the  account.  The  decrease  in  allowable  credit 
is  therefore  $47.94. 33%  of  which  is  recaptured 
($15.82). 

(vii)  None  of  the  credit  is  recaptured  for  the 
percent  of  basis  disposed  of  after  June  30. 
1984. 

(viii)  The  amount  of  the  decrease  in 
allowable  credit  attributable  to  the  first  half 
of  a  taxable  year  is  determined  by 
multiplying  the  decrease  in  allowable  credit 
for  the  entire  taxable  year  by  a  fraction,  the 
numerator  of  which  is  the  percent  of  basis 
disposed  of  in  the  Tirst  half  of  the  taxable 
year  and  the  denominator  of  which  is  the 
entire  percent  of  basis  disposed  of  in  the 
taxable  year  The  amount  of  the  decrease  in 
allowable  credit  attributable  to  the  second 
half  of  a  taxable  year  is  determined  by 
applying  the  formula  above,  except  the 
numerator  of  the  fraction  will  be  the  percent 
of  basis  disposed  of  in  the  second  half  of  the 
taxable  year 

(7)  Effertive  date.  The  rules  in  this 
paragraph  (h)  apply  to  all  recovery 
property  placed  in  service  on  or  after 
January  1.1961. 

•         *        *        •        • 

20.  Paragraph  (i)(4),  as  redesignated,  is 
amended  by  removing  "paragraph  (e)(1) 
of  this  section"  from  the  first  sentence 
and  inserting  in  its  place  "paragraph  (e) 
of  this  section". 

21.  Paragraph  (1)(5),  as  redesignated,  is 
amended  by  removing  "(h)"  from  the 
first  sentence  and  inserting  in  its  place 
••(IV 

§1.46-9    lAnwftded] 

Par.  4.  Section  1.48-9  is  amended  as 
follows: 

1.  Paragraph  (a)(4)(ii)  is  amended  by 
removing  "§  1.4d-3(e)(7)"  and  inserting 
in  its  place  "5  1.46-3(e)" 

2.  Paragraph  (b)(l)(i)  is  amended  by 
removing  "§  1.47-l(h)"  from  the  last 
sentence  and  Inserting  in  its  place 

"§  1.47-1(1)" 

3  Paragraph  (1)(2)  is  amended  by 
removing  "§  1.47-l(h)(5)"  from  the  last 
sentence  and  inserting  in  its  place 

"I  1.47-1(1){5)" 

4  Paragraph  (q)(l)  is  antended  by 
removing  "(h)(3)(ii)"  from  the  last 
sentence  and  inserting  in  Us  place 
••{l)(3)(ii)"       ._,  .--...-.. 


5.  Paragraph  (q)(7)(iv)  is  amended  by 
removing  "(h)(3)(ii)"  from  the  last 
sentence  and  inserting  in  its  place 
"(l)(3)(ii)". 

Par.  5.  Paragraph  (d)(3)(v)(cO(2)  of 
§  1.167(a)-ll  is  amended  by  removing 
"paragraph  (e)(4)"  and  inserting  in  its 
place  "paragraph  (g)(2)." 
Roacoe  L.  Egger,  |r.. 
Commissioner  of  Internal  Revenue. 
(FR  Doc  85-29290  Filed  12-19-BS;  8:45  am] 
BtUMO  CODE  4nO-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Proposed  Public  Comment  Period  ai>d 
Opportunity  for  Public  Hearing  on 
Proposed  Amendment  to  ttie  Virginia 
Permanent  Regulatory  and  Abandoned 
Mine  Land  Reclamation  Programs 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACnON:  Proposed  rule. 

summary:  OSM  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  a  proposed 
amendment  submitted  by  the 
Commonwealth  of  Virginia  as  a 
modification  to  its  permanent  regulatory 
and  abandoned  mine  land  reclamation 
programs  (hereinafter  referred  to  as  the 
Virginia  programs)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  consists 
of  new  regulations  which,  except  for 
certain  existing  operations,  would 
completely  replace  those  now 
implementing  Chapter  19,  Title  45.1  of 
the  Code  of  Virginia,  the  Virginia  Coal 
Surface  Mining  Control  and  Reclamation 
Act  of  1979.  as  amended. 

This  notice  sets  forth  the  times  and 
locations  that  the  Virginia  program  and 
proposed  amendment  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persont 
may  submit  written  comments  on  the 
jproposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  fit>m  the 
public  not  received  by  4:00  p.m.  on 
January  21. 1986.  will  not  necessarily  be 
considered  in  the  decision  process.  A 
public  hearing  on  the  proposed 
amendment  has  been  scheduled  for  1:00 
p.m.  on  lanuary  8, 1986,  in  the 
conference  room  of  the  Lebanon  Ar^a 
Office  of  the  Office  of  Surface  Mining, 


Flannagan  and  Carroll  Streets,  Lebanon. 
Virginia.  Any  person  interested  in 
making  an  oral  or  written  presentation 
at  the  hearing  should  contact  Mr. 
William  Thomas  at  the  OSM  Big  Stone 
Gap  Field  Office  by  4:00  p.m.  on  January 
6, 1986.  If  no  one  expresses  an  interest  in 
participating  in  the  hearing  by  this  date, 
the  hearing  will  not  be  held.  If  only  one 
person -has  so  contacted  Mr.  Thomas,  a 
public  meeting,  rather  than  a  hearing, 
may  be  held:  the  results  of  the  meeting 
will  be  included  in  the  Administrative 
Record. 

ADOfiESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
to:  Mr.  William  Thomas,  Director,  Big 
Stone  Gap  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  P.O.  Box  626,  Big  Stone 
Gap,  Virginia  24219. 

Copies  of  the  Virginia  program,  the 
proposed  modifications  to  the  program, 
and  the  administrative  record  of  the 
Virginia  program  are  available  for 
public  review  and  copying  at  the  OSM 
offices  and  the  State  regulatory 
authority  office  listed  below,  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m., 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting  the 
OSM  Big  Stone  Gap  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office.  P.O.  Box  626,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lebanon  Area 
Office,  Flannagan  and  Carroll  Streets, 
P.O.  Box  487,  Lebanon,  Virginia  24266. 
Telephone:  (703)  889-4032 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street 
NW.,  Room  5124,  Washington,  DC 
20240,  Telephone:  (202)  343-4855 
Virginia  Division  of  Mined  Land 
Reclamation,  622  Powell  Avenue,  Big 
Stone  Gap,  Virginia  24219,  Telephone: 
(703)  523-2925 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Thomas,  Director,  Big  Stone 
Gap  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
P.O.  Box  626.  Big  Stone  Gap.  Virginia 
24219,  Telephone:  (703)  523-4303. 
SUPFtEMENTARY  INFORMATION: 

L  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
programs  on  December  15, 1961. 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendntents  to  the  permanent 
program  submissions,  as  well  as  the 
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Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Virginia  programs  can  be  found  in  the 
December  15, 1981  Federal  Register  (46 
FR  61085-61115).  The  programs  have 
been  amended  several  times  since 
approval;  information  concerning  the 
amendments  may  be  obtained  from  the 
agency  offices  listed  under 
"AOOftESSES." 

IL  Submission  of  Amendment 

In  accordance  with  the  provision  of  30 
CFR  732.17  (d)  and  (f).  on  March  25, 
1985,  the  Director  notified  Virginia  of  the 
changes  necessary  to  ensure  &at  the 
approved  regulatory  program  was  no 
less  effective  than  SMCRA  and  its 
implementing  regulations,  as  revised 
since  December  15, 1981,  when  the 
program  was  originally  approved.  To 
comply  with  this  letter  and  to  meet  other 
needs  and  State  objectives,  the 
'Commonwealth  elected  to  undertake  a 
complete  rewrite  of  the  regulations 
governing  its  permanent  regulatory  and 
abandoned  mine  land  reclamation 
programs. 

By  letter  of  November  8, 1985,  Virginia 
submitted  these  regulations  to  OSM  for 
review  as  a  program  amendment 
(Administrative  Record  No.  VA  571). 
The  proposed  regulations,  consisting  of 
Parts  430-03-19.700  through  480-03- 
19.882,  would  replace  Parts  V700  through 
V882  of  the  currently  approved 
regulations,  although  the  current 
performance  standards  of  Subchapter 
VK  and  the  current  permit  application 
content  requirements  of  Subchapter  VG 
would  remain  in  effect  for  mines 
operating  under  existing  permits. 

In  accordance  with  the  provisions  of 
30  CFR  732.17  and  884.15.  OSM  is  now 
seeking  comment  on  whether  the 
proposed  regulations  satisfy  the  criteria 
for  approval  of  State  program 
amendments  set  forth  at  30  CFR  732.15, 
732.17,  884.14  and  884.15.  If  approved, 
the  proposed  amendment  will  become 
part  of  the  Virginia  permanent 
regulatory  and  abandoned  mine  land 
reclamation  programs. 

nL  Procedural  Requirements 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act  On  August 
28. 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSM  an 
exemption  from  Sections  3. 4. 7,  and  8  of 


Executive  Order  12291  for  actions     ; 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining,  Intergovermental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  13, 1985. 
lames  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services,  Office  of  Surface  Mining. 
(FR  Doc.  85-30122  Filed  12-19-85;  8:45  am) 
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National  Park  Service 

36  CFR  Part  7 

Lake  Mead  Nationai  Recreatton  Area, 
Arizona-Nevada;  Noiae  At>atement 
Regulation 

AOENCV:  National  Park  Service,  Interior. 
action:  Proposed  rule. 

summary:  The  intent  of  this  rulemaking 
is  to  allow  a  recreational  activity  that 
has  been  a  tradition  at  Lake  Mead 
National  Recreation  Area  for  many 
years  to  continue;  namely,  to  continue  to 
allow  motor  vessels  to  exceed 
established  noise  level  limitations  while 
being  operated  in  authorized  regattas. 
Boat  noise  limitations  are  exempted  by 
present  Arizona,  Nevada  and  U.S.  Coast . 
Guard  regulations  when  the  boats  are 
engaged  in  an  authorized  boating 
regatta.  National  Park  Service  general 
regulations  allowed  for  such  noise 
exemptions  until  the  luly,  1983  revision. 
Powerboats  designed  and  constructed 
for  competitive  water  events  are 
traditionally  exempted  from  State  and 
Federal  noise  limitations  during 
authorized  regattas.  This  proposed 
exemption  will  not  adversely  affect 


other  recreational  users  of  the  lake  and 
will  be  exercised  by  permit  only  during 
the  few  authorized  regattas  that  take 
place  annually  at  Lake  Mead. 

DATES:  Written  comments  will  be 
accepted  through  January  21. 1986. 

AODfiESS:  Comments  should  be 
addressed  to:  Superintendent,  Lake 
Mead  National  Recreation  Area.  601 
Nevada  Highway,  Boulder  City,  Nevada. 
89005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  D.  Wagers,  Superintendent,  Lake 
Mead  National  Recreation  area. 
Telephone:  (702)  293-4041. 

SUPPLEMENTARY  INFORMATION: 

Background 

Boating  regattas  have  been  an 
accepted  activity  at  Lake  Mead  since 
the  area  was  established  and  are  an 
appropriate  use  of  Lakes  Mead  and 
Mohave.  The  July  1984  revision  of  36 
CFR  3.7  deleted  the  exemption  for 
intense  or  prolonged  noise  during 
periods  of  regattas  and  requires  all 
boats  not  to  exceed  a  noise  level  of  82 
decibels  measured  at  82  feet.  The  states 
of  Arizona  and  Nevada  provide  for 
exemptions  to  noise  and  promote  water 
regattas  on  the  lakes  and  rivers  within 
their  respective  Jiuisdictions.  U.S.  Coast 
Guard  regulations  provide  similar 
exemptions.  Present  CFR  regulations  do 
not  make  an  exemption  and  are 
therefore  in  conflict  with  local  state 
laws.  To  impose  a  noise  level  restriction 
on  vessels  participating  in  regattas  is 
inconsistent  with  long  standing  policy 
and  puts  an  unnecessary  burden  on 
boaters  who  participate  nationwide  and 
who  are  then  expected  to  meet  severe 
noise  limit  standards  when  operating  at 
Lake  Mead  National  Recreation  Area. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  this  regulation:  C.  Newton 
Sikes  and  Alsen  E.  Iiunan,  Lake  Mead 
National  Recreation  Area. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  USC  3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  to  his  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  5  (5 
U.S.C.  601  et  seq.).  TTie  proposed 
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regulation  will  not  have  any  significant 
economic  effect  because  it  serves  only 
to  make  an  infrequent  exception  to  the 
noise  level  limitation  imposed  by  36  CFR 
3.7.  during  authorized  boating  regattas. 
There  should  be  no  additional 
expenditures  involved  as  a  result. 

The  Service  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
signiHcant  effect  on  the  quahty  of  the 
human  environment,  health  and  safety 
because  it  is  not.expected  to: 

a.  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  ar6a  or  causing  physical  damage 
to  it; 

b.  Introduce  non-compatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

c.  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

d.  Cause  a  nuisance  to  adjacent 
owners  or  occupants.  Based  on  this 
determination,  this  proposed  rulemaking 
is  categorically  excluded  from,  the 
procedural  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Department  of  the  Interior  regulations  in 
518  DM  6.  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  1  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3. 9a.  462(k). 

12.  Section  7.48  (f]  is  added  to  read  as 
follows: 

§7.48    Lake  Mead  National  Recreation 
Area. 

***** 

(f)  The  Superintendent  may  exempt 
motor  vessels  from  the  noise  level 
limitations  imposed  under  §3.7  of  this 
chapter  when  those  vessels  are  engaged 
in  a  regatta  that  has  been  authorized  by 
a  permit  issued  by  the  Superintendent. 

Dated:  November  18, 1985. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  85-30187  Filed  12-19-85;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA  NumlMr  KS  1729;  A-7-FRL-2940-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Designation  of 
Areas  for  Air  Quality  Purposes;  State 
of  Kansas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

summary:  On  February  28, 1985,  the 
State  of  Kansas  submitted  a  revision  to 
the  carbon  monoxide  (CO)  plan  for 
Wichita,  Kansas.  This  plan  revision  was 
in  response  to  a  call  for  a  plan  revision 
issued  under  section  110(a)(2)(ii]  of  the 
Clean  Air  Act.  Included  in  the  plan 
revision  is  a  request  to  redesignate  the 
Wichita  CO  nonattainment  area  to 
attainment.  The  State  submitted  air 
quality  data  and  air  quality  modeling  to 
support  the  area  redesignation.  Today's 
action  proposes  to  approve  the  SIP 
revision  and  the  redesignation  request. 

The  purpose  of  today's  proposed 
rulemaking  is  to  solicit  public  conunents 
on  this  proposed  action. 
DATES:  Comments  must  be  received  no 
later  than  January  21, 1986. 
ADDRESSES:  Comments  should  be  sent 
to  the  Kansas  City,  Kansas  address 
below.  Copies  of  the  State  submission 
are  available  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency, 

Region  VII,  Air  Branch,  726  Minnesota 

Avenue,  Kansas  City,  Kansas  66101 
Kansas  Department  of  Health  and 

Environment,  Bureau  of  Air  Quality 

and  Radiation  Control,  Forbes  Field, 

Topeka,  Kansas  66620 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  J.  Chanslor  at  (913)  236-2893;  FTS 
757-2893. 

SUPPLEMENTARY  INFORMATION:  On 
March  3, 1978  (43  FR.8964).  EPA 
designated  a  portion  of  Wichita,  Kansas, 
nonattainment  for  the  primary  National 
Ambient  Air  QuaUty  Standard  (NAAQS) 
for  Carbon  Monoxide  (CO)  as  required 
by  section  107(d)  of  the  Clean  Air  Act, 
as  amended  in  1977. 

Beginning  in  1979,  the  State  submitted 
a  plan  and  revisions  intended  to  comply 
with  the  requirements  of  Part  D  of  the 
Act.  The  State  submitted  an  approvable 
plan  to  attain  the  CO  standard  in 
Wichita  on  April  16, 1981.  This  plan 
projected,  attainment  of  the  CO  standard 
by  December  31, 1982.  There  were  no 
significant  stationary  CO  sources  in  the 
nonattainment  area;  thus,  the  plan  as 
approved  by  EPA  on  January  22, 1981 


(47  FR  3113),  contained  11  transportation 
control  measures  (TCMs),  most  of  which 
have  now  been  implemented.  TCMs 
included  plans  to  improve  traffic  flow; 
an  improved  transit  system;  a  voluntary 
I/M  program;  traffic  signal  retiming  to 
speed  up  traffic  flow;  and  on-street 
parking  restrictions. 

On  February  3, 1983  (48  FR  4972),  EPA 
identifled  Wichita,  Kansas,  as  a 
nonattainment  area  unlikely  to  attain 
the  CO  standard  by  December  31, 1982. 
This  determination  was  based  upon 
available  CO  air  quality  data  from  1980, 
1981,  and  1982.  Violations  of  the  CO 
standard  were  found  in  each  of  those 
years. 

On  February  29, 1984,  EPA  notified  the 
State  of  Kansas  under  the  authority  of 
section  110(a)(2)(H)  of  die  Act,  that  the 
CO  SIP  for  Wichita,  Kansas,  was 
substantially  inadequate  to  attain  the 
CO  standard.  EPA  extended  the  time 
required  under  section  110(c)(1)(C)  for 
plan  revision  to  one  year.  EPA  requested 
that  the  State  submit  a  schedule  for  plan 
development  within  60  days  of  the  date 
of  notification.  The  State's  schedule  was 
received  by  EPA  on  May  23, 1984. 

On  March  1, 1985,  the  State  of  Kansas 
submitted  a  revised  CO  SIP  for  Wichita, 
Kansas.  The  plan  as  submitted 
contained  a  commitment  to  continue  the 
voluntary  I/M  program  through  1986;  a 
contingency  plan  for  additional  TCMs  if 
additional  CO  violations  should  be 
found;  and  a  request  to  reduce  the  size 
of  the  CO  nonattainment  area.  In 
addition,  the  plan  contained  a 
contractor's  report  showing  that  the  CO 
standard  would  be.  attained  at  a  special 
purpose  monitor  (SPM)  location  by  1987 
because  of  projected  automobile 
emission  reductions  expected  from  the 
Federal  Motor  Vehicle  Pollution  Control 
Program  and  air  quality  data  from  two 
of  three  CO  monitor  locations  showing 
no  standard  violations  in  1983  and  1984.  , 
The  third  monitor  (SPM)  began 
operation  in  mid-1982.  THE  SPM  data 
show  no  violations  in  1984. 

The  plan  submitted  by  the  State 
clearly  shows  that  at  least  a  portion  of 
the  designated  nonattainment  area  has 
eight  consecutive  quarters  showing  no 
violation  of  the  standard,  but  only  four 
quarters  at  the  SPM  location.  The  two 
older  monitor  locations  are 
representative  of  a  neighborhood 
location  and  a  location  somewhat 
representative  of  the  total  area.  The 
SPM  location  is  in  an  area  exposed  to 
heavier  traffic  volumes. 

A  contractor  study  was  commissioned 
to  determine  by  modeling  whether  the 
CO  standard  could  be  attained  prior  to 
1987.  The  modeling  used  was  the  current 
state-of-the-art  CO  modeling — ^Mobile  3 
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and  Caline  3  with  the  proper  queuing 
considerations.  The  modeling  examined 
1984, 1985. 1966.  and  1967.  The  model 
results  ^ow  attainment  of  the  CO 
standard  in  1964  at  the  SPM  location 
and  continued  attainment  through  1986. 
provided  that  the  Cily  continues  the 
voluntary  I/M  programs. 

Upon  reviewing  the  State's  CO  SIP 
revision  and  the  subsequent  contractor's 
study  report,  EPA  considered  whether  to 
propose  approval  of  the  revision  or 
simply  propose  to  redesignate  the 
nonattainment  area  to  attainment  for 
CO.  if  the  area  is  indeed  in  attainment, 
then  a  SIP  to  attain  the  standard  is  not 
needed.  Two  alternative  approaches 
were  considered.  First,  EPA  could 
request  the  State  to  withdraw  the  SIP 
revision  and  request  an  attaininent 
redesignation.  Second,  EPA  could 
propose  to  approve  the  SIP  revision  as  a 
revision  to  maintain  the  CO  standard 
and  at  the  same  time  propose 
redesignation  to  attainment  for  CO. 
These  two  options  were  presented  to  the 
State  for  consideration,  "rhe  State  of 
Kansas  stated  a  preference  for  the 
second  option,  because  a  revised  SIP 
has  been  formally  adopted  that  is 
expected  to  insure  continued 
compliance  with  the  air  quality  standard 
for  CO.  EPA  agrees  that  this  is  the  better 
option.  Thus,  today's  action  proposes  to 
approve  the  Wichita  CO  SIP  revision 
under  section  110  of  the  Act«nd  at  the 
same  time  proposes  to  approve  the 
State's  redesignation  request  under 
section  107(d)  of  the  Act. 

Because  the  plan  revision  as 
submitted  only  requested  a  partial 
redesignation,  on  July  30, 1985.  the  State 
requested  that  EPA  redesignate  the 
entire  nonattainment  area  to  attainment 
for  CO. 

With  the  exception  of  the  on-street 
parking  restrictions,  all  of  the  Part  D 
Plan  TCiMs  have  been  completed.  The 
last  TCM  completed  was  the  traffic 
signal  timing.  That  program  was 
completed  in  1984.  The  voluntary  I/M 
program  has  become  an  ongoing 
program.  HiA  believes  that  the  TCMs 
completed  and  conthraing  in  Wichita 
have  contributed  significandy  to  the  CO 
emissions  reductions  and  have  resulted 
in  improved  CO  air  quality. 

EPA's  review  of  the  State's  submittal 
finds  that  it  satisfies  pubhc  hearings 
requirements  of  40  CFR  51.4  and  the 
revisions  and  submittal  requirements  of 
40  CFR  51.6. 

Proposed  Action 

EPA  proposes  to  approve  the  Wichita 
SIP  revision  as  a  plan  to  maintain  the 
CO  ambient  air  quality  standard  in  the 
area  designated  nonattainment  at  40 
era  81.317.  EPA  proposes  to  redesignate 


the  CO  nonattainment  area  described  at 
40  CFR  81.317  as  aUainment.  Final 
approval  of  the  plan  and  redesignation 
depends  upon  a  continued  showing  of 
no  violations  during  the  interim  prior  to 
final  rulemaking. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  diat  SIP 
approvals  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects 

40CFRPart52 

Air  pollution  control.  Carbon 
Monoxide. 

40  CFR  Part  81 

Air  pollution  control,  National  Parks, 
Wilderness  Areas. 

AuAority:  42  U  .S.C.  7401-7642. 

Dated-  September  27, 1985. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  85-29917  Filed  12-19-85:  &-45  ainj 
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40  CFR  Part  799 
IOPT&-«2e3Qe;  FRL-2941-71 

Mesityl  Oxide;  Propoeed  Test 
Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMNMAV:  Elsewhere  in  this  issue  of  the 
Federal  Register,  EPA  is  issuing  a  final 
test  rule  establishmg  testing 
requirements  under  section  4(a)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  manufacturers  and  processors  of 
mesityl  oxide  (MO;  CAS  No.  141-97-7). 
In  this  proposed  rule,  EPA  is  proposing 
that  certain  TSCA  test  guidelines  be 
utilized  as  the  test  standards  for  the 
required  studies  and  that  test  data  be 
submitted  within  specified  time  frames. 
OATK:  Submit  written  comments  on  or 
before  February  3, 1986.  If  persons 
request  time  for  oral  comment  by 
January  21, 1986,  EPA  will  hold  a  public 
meeting  on  this  proposed  rule  in 
Washington,  DC.  For  further  information 
on  arranging  to  speak  at  the  meeting, 
see  Unit  VI  of  this  preamble. 
ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPTS-42030B),  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 


Substances.  Environmental  Protection 
Agency.  Rm.  E-108,  401  M  St.,  SW., 
Washington,  DC  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  RWTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Rm.  E-543,  401  M  St., 
SW..  Washington,  DC  20460,  Toll  Free: 
(800-424-9065),  In  Washington,  DC: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLeMENTARV  INFORMATION: 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  issuing  a  final  test  rule 
under  section  4(a)  of  TSCA  to  require 
testing  of  MO  for  chronic  effects, 
mutagenicity,  and  oncogenicity 
(conditioQal  on  the  mutagenicity  test 
results).  The  Agency  is  now  proposing 
the  test  standards  to  be  used  and  the 
time  frames  for  submission  of  the 
required  test  data. 

I.  Backgraund 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  promulgatiqg  a  Phase  I 
final  rule  pursuant  to  TSCA  section  4 
that  establishes  testing  requirements  for 
manufacturers  and  processors  of  MO. 
This  Phase  I  rule  specifies  the  following 
testing  reqoirements  for  MO:  (1) 
Inhalation  sobdironic  (90-day)  toxicity; 
(2)  mutagenicity  (including  tests  for  both 
gene  mutations  and  chromosomal 
aberrations);  and  (3)  oncogenicity  (if 
certain  mutagenicity  test  results  are 
positive). 

Once  this  Phase  I  test  rule  becomes 
effective,  manufacturers  and  processors 
of  MO  would  normally  be  required 
(under  the  two-phase  test  rule 
develofBneot  {HDcessj  to  aubmit 
proposed  study  plans  for  each  of  these 
required  studies  and  proposed  schedules 
for  both  the  initiation  of  testing  and  the 
submission  of  study  data.  (See  40  CFR 
790.30,  published  in  the  Federal  Register 
of  May  17, 19re  (50  FR  20658).)  EPA 
would  review  the  submitted  study  plans 
and  schedules  and  would  thereafter 
issue  them  {with  any  necessary 
modifications)  in  a  Phase  11  test  rule 
proposal.  This  proposal  would  request 
public  comment  on  the  abihty  of  the 
proposed  study  plans  to  ensure  that  the 
resulting  data  would  be  reliable  and 
adequate.  After  evaluating  and 
responding  to  public  comment,  EPA 
would  adopt  the  study  plans,  including 
the  reporting  schedules,  in  a  Phase  11 
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final  rule  as  the-required  test  standards 
and  data  submission  deadlines.  (See  40 
CFR  790.32.  published  in  the  Federal 
Register  of  May  17. 1985  (50  FR  20659).) 
However,  in  the  case  of  the  MO  test 
rule,  which  was  initiated  under  the  two- 
phase  process,  EPA  has  decided  to 
propose  the  relevant  TSCA  test 
guidelines  as  the  test  standards  (see 
Unit  III  below).  In  addition,  EPA  is' 
proposing  that  the  data  from  the 
required  studies  be  submitted  within 
certain  time  periods.  These  time  periods 
will  serve  as  the  data  submission 
deadlines  required  by  TSCA  section 
4(b)(1)  (see  Unit  IV  below).  The  reasons 
for  this  change  in  the  test  rule 
development  process  for  mesityl  oxide 
cire  discussed  below. 

II.  Change  in  the  Test  Rule  Development 
Process 

,4.  Test  Standards  and  Data  Submission 
Deadlines 

TSCA  section  4(b)(1)  specifies  that 
test  rules  shall  include  standards  for  the 
development  of  test  data  ("test 
standards")  and  deadlines  for 
submission  of  test  data.  Under  a  two- 
phase  test  rule  development  process 
utilized  by  EPA  since  1982  (47  FR  13012; 
March  26. 1982)  and  formally  adopted  in 
the  fall  of  1984  (49  FR  39774;  October  10. 
1984).  test  standards  and  data 
submission  deadlines  were  to  be 
adopted  during  the  second  phase  of  the 
rulemaking  process.  Upon  issuance  of 
the  Phase  I  final  rule,  which  established 
the  effects  and  characteristics  for  which 
a  given  chemical  substance  must  be 
tested,  persons  subject  to  the  rule  would 
be  required  by  a  specified  date  to 
submit  proposed  study  plans  detailing 
the  methodologies  and  protocols  they 
intended  to  use  to  perform  the  required 
tests.  Such  study  plans  were  to  include 
proposed  schedules  for  the  initiation 
and  completion  of  testing  and 
submission  of  test  data.  (See  40  CFR 
790.30  (a)  and  (c):  published  in  the 
Federal  Register  of  October  10, 1984  (49 
FR  39774).)  In  the  second  phase,  after 
consideration  of  public  comment,  the 
Agency  would  promulgate  the  Phase  II 
final  rule  adopting  the  study  plans  (with 
any  necessary  modifications)  as  the  test 
standards  for  the  development  of  test 
data  and  deadlines  for  the  submission  of 
test  data 

In  December  1983,  the  Natural 
Resources  Defense  Council  and  the 
Industrial  Union  Department  of  the 
American  Federation  of  Labor-Congress 
of  Industrial  Organizations  filed  an 
action  under  TSCA  section  20  which 
challenged,  among  other  things,  the  use 
of  the  two-phase  process.  In  an  August 
23, 1984  Opinion  and  Order,  the  Court 


found  that  utilization  of  the  two-phase 
rulemaking  process  was  permissible. 
However,  the  Court  also  held  that  the 
Agency  was  subject  (o  a  standard  of 
promulgating  test  rules  within  a 
reasonable  time  frame.  NRDC  v.  EPA. 
595  F.  Supp.  1255  (S.D.N.Y.  1984). 

After  issuing  that  Opinion,  the  Agency 
decided  that  to  expedite  development  of 
section  4  test  rules,  it  would  utilize  a 
single-phase  rulemaking  process  for 
most  test  rules.  In  the  document 
announcing  this  decision,  EPA  stated 
that  the  single-phase  approach  offers  a 
number  of  advantages  over  the  two- 
phase  process  (see  50  FR  20652,  20653; 
May  17, 1985).  In  this  single-phase 
approach,  the  Agency  proposes  (in  one 
document)  not  only  the  effects  for  which 
testing  will  be  required  but  also 
proposes  pertinent  TSCA  or  other 
appropriate  guidelines  as  the  test 
standards  and  time  frames  for  the 
submission  of  test  data.  After  receiving 
and  evaluating  public  comment  on  the 
proposed  testing  requirements,  test 
guidelines,  and  data  submission 
deadlines.  EPA  promulgates  a  final  test 
rule. 

This  single-phase  approach  shortens 
the  rulemaking  period  and  expedites  the 
initiation  of  required  testing  that  would 
usually  result  from  use  of  the  two-phase 
rulemaking  process.  The  single-phase 
process  also  eliminates  the  requirement 
under  the  two-phase  approach  for 
industry  to  submit  proposed  test 
protocols  for  approval.  Moreover,  by 
allowing  commenters  to  submit 
alternative  testing  methodologies  during 
the  comment  period,  the  single-phase 
approach  preserves  the  flexibility  of  the 
two-phase  process. 

These  same  advantages,  i.e., 
expedited  initiation  of  testing  and  the 
elimination  of  proposed  study  plan 
submission  requirements  for  persons 
subject  to  a  Phase  I  rule,  are  factors 
considered  by  EPA  in  deciding  to  modify 
the  rulemaking  process  for  mesityl 
oxide.  By  proposing  both  pertinent 
TSCA  test  guidelines  as  the  test 
standards  and  data  submission 
deadlines  at  the  time  of  issuance  of  the 
Phase  I  rule.  EPA  expects  that  the  Phase 
II  final  rule  will  be  issued  6  months 
sooner  than  would  occur  if  the  usual 
two-phase  process  was  followed.  Thus, 
required  testing  will  be  initiated  on  a 
more  expedited  basis.  In  addition,  for 
each  of  the  required  tests  for  mesityl 
oxide,  appropriate  TSCA  test  guidelines 
are  available  (see  Unit  III  below).  Thus, 
EPA  believes  that  there  is  no  need  for 
manufacturers  and  processors  of  MO  to 
develop  study  plans  for  approval 
independent  of  these  TSCA  guidelines. 


B.  Modifications  to  Requirements  Under 
a  Phase  I  Final  Rule  for  Mesityl  Oxide 

As  indicated  above,  persons  subject 
to  the  mesityl  oxide  Phase  I  final  nile 
and  who  have  notified  EPA  of  their 
intent  to  test  would  normally  be 
required  to  submit  proposed  study  plans 
and  proposed  data  submission 
deadlines  within  a  specified  time  of  the 
final  rule's  effective  date  (see  40  CFR 
790.30  (a)  and  (c).  published  in  the 
Federal  Register  of  May  17. 1985  (SO  FR 
20658)).  However,  because  EPA  is 
proposing  certain  TSCA  guidelines  as 
the  test  standards  and  data  submission 
deadlines,  persons  subject  to  the  Hiase  I 
final  rule  are  not  required  to  submit 
proposed  study  plans  for  the  required 
testing  or  proposed  dates  for  the 
initiation  and  completion  of  that  testing. 

However,  persons  subject  to  the 
Phase  I  final  rule  for  mesityl  oxide  are 
still  required  to  submit  notices  of  intent 
to  test  or  exemption  applications  in 
accordance  with  40  CFR  790.25. 
published  in  the  Federal  Register  of  May 
17. 1985  (50  FR  20657).  Moreover,  once 
the  test  standards  are  promulgated  in 
the  Phase  II  final  rule,  those  persons 
who  have  notified  EPA  of  their  intent  to 
test  must  submit  study  plans  (which 
adhere  to  the  promulgated  test 
standards)  no  later  than  30  days  before 
the  initiation  of  each  required  test. 

III.  Proposed  Test  Standards 

The  Phase  I  rule  specifies  that  MO  be 
tested  for  inhalation  subchronic  toxicity. 
mutagenicity  (including  tests  for  both 
gene  mutations  and  chromosomal 
aberrations,  and  oncogenicity  (if  certain 
tests  predictive  for  oncogenicity  are 
positive).  The  Agency  is  now  proposing 
that  this  testing  of  MO  be  conducted 
using  the  following  TSCA  test  guidelines 
(new  parts  796,  797,  798  of  40  CFR  were 
published  in  the  Federal  Register  of 
September  27, 1985  (50  FR  39252))  as  the 
test  standards: 

1.  Subchronic  Exposure:  Inhalation 
Toxicity  which  appears  at  40  CFR 
798.2450. 

2.  Mutagenicity:  Chromosomal  Effects, 
i.  First  Tier: 

a.  In  Vitro:  Mammalian  Cytogenetics 
which  appears  at  40  CFR  798.5375.     , 

b.  In  Vivo:  Mammalian  Bone  Marrow 
Cytogenetics  Tests:  Chromosomal 
AJnalysis  which  appears  at  40  CFR 
798.5385. 

ii.  Second  Tien 

Rodent  Dominant  Lethal  Assay  which 
appears  at  40  CFR  798.5450. 

iii.  Third  Tier:  Rodent  Heritable 
Translocation  Assay  which  appears  at 
40  CFR  798.5460. 

3.  Mutagenicity:  Gene  Mutations 
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L  First  Tier;  Salmonella  typhtmunum 
which  appears  at  40  CFR  798.5265. 

Somatic  Cells  in  Culture  which 
append  at  40  CF«  79B.5300. 

iL  Second  Tier  Sex  Linked  Recessive 
Lethal  Test  which  afHwars  at  40  CfH 
798.5275. 

m.  Third  Tier  Mouse  Spedfic  Locus 
Test  which  appears  at  40  CFR  798.S2(ia 

4.  Chronic  Exposure.  Oncogenicity 
which  appe«s  at  40  CFR  79B.330a 

EPA  believes  that  the  TSCA  Health 
Effects  Test  Guidelines  cited  above,  if 
properly  followed,  should  produce 
adequate  and  reliable  data.  These 
guidelines  describe  methods  for 
performing  testing  of  chemical 
substances  under  TSCA.  The  methods 
include  the  state-of-the-art  for 
evaluating  the  effects  of  chemical 
substances.  EPA  reviews  its  TSCA  test 
guidelines  annually  (see  47  FR  41857; 
Sept.  22. 1982). 

EPA  intends  to  propose  shortly  in  a 
separate  Federal  Register  notice,  certain 
revisions  to  these  TSCA  Test  Guidelines 
to  provide  more  explicit  guidance  on  the 
necessary  minimum  elements  for  each 
study.  In  addition,  these  revisions  will 
avoid  repetitive  chemical-by-chemical 
changes  to  the  guidelines  in  their 
adoption  as  test  standards  for  chemical- 
specific  test  rules.  EPA  is  proposing  that 
these  modifications  be  adopted  in  the 
test  standards  for  MO. 

The  Agency  believes  the  TSCA 
subchronic  guidriiDe  will  provide 
detailed  information  on  toxic  ejects  and 
target  organs,  and  establish  both  a  no- 
observed-effect  level  and  appropriate 
levels  for  lifetime  studies.  EPA  also  uses 
the  data  from  subchronic  studies  to 
predict  potential  chronic  effects.  The 
clinical  testing  which  is  required  in 
subchronic  studies  is  more  extensive 
than  that  normally  required  in  chronic 
studies.  These  data  will  be  used  in 
understanding  the  development  of  any 
toxic  effects  resulting  from  mesityl  oxide 
exposure. 

The  Agency  is  requiring  that  the 
subchronic  study  be  conducted  by  the 
inhalation  roote  (the  major  route  of 
human  exposure  to  MO)  in  the  rat.  If  a 
^V  second  species  is  chosen  for  testing  it 
should  be  the  mouse,  since  the  rat  and 
the  modse  are  the  species  of  choice  for 
oncology  studies.  Oncology  testing  for 
MO  will  be  automatically  triggered  if 
select  first  and  second  tier  mutagenicity 
test  results  are  positive.  The  reader  is 
directed  to  the  final  rule  for  MO 
appearing  elsewhere  in  this  issue  of  the 
Federal  Register  for  a  detailed 
explanation  of  EPA's  tiered  testing 
approach  that  automatically  triggers 
both  end-point  mutagenicity  tests  and 
j)ncology  testing.  This  test  standard  is 
proposed  under  40  CFR  798.2450. 


The  Ageocy  believes  that  the  TSCA 
test  guidelines  for  mutagenicity  testing 
will  provide  adequate  data  to  assess  the 
potential  human  hazard  resulting  from 
exposure  to  MO  due  to  interactions  of 
the  chemii»l  with  genetic  material 
resulting  in  heritable  change  (mutation}. 
The  Agency  is  proposing  the  TSCA 
guidelines  listed  above  as  test 
standards.  The  changes  made  in  the 
guidelmes  and  the  justification  for  these 
changes  are  set  forth  below. 

1.  Salmonelfa  typhtmunum  reverse 
mutation  assay.  The  direct  plate 
incorporation  method  was  selected  as 
the  choice  assay  for  MO.  Strains  TA 
1535.  TA  15S7,  TA  98  and  TA  100  were 
chosen  because  they  have  the  largest 
data  base  of  chemicals  tested  in  this 
assay.  Aroclor  1254  induced  rat  liver 
was  chosen  as  the  source  of  metabolic 
activation  because  it  is  the  preferred 
source  of  activation  for  this  assay,  and 
because  of  its  large  historic  data  base. 
Both  untreated  and  vehicle  controls 
should  be  run  to  ensure  that  the  solvent 
has  no  effect  upon  spontaneous 
reversion  rate.  OMSO  is  the  routine 
solvent  of  choice  for  this  assay.  MO  is  to 
be  tested  over  at  least  five  doses  up  to  a 
maximum  of  5  mg/plate  (in  the  absence 
of  toxicity)  to  ensure  an  adequate  range 
of  test  doses  for  detection  of  potential 
activity. 

2.  Detection  of  gene  mutation  in 
somatic  cells  in  culture.  L5178Y  mouse 
lymphoma  cells  were  chosen  for  use  in 
this  assay  because  of  the  activity  of 
MO's  structural  analogue,  isophorone,  in 
this  system.  Both  untreated  and  vehicle 
controls  are  to  be  used  to  ensure  that 
the  vehicle  has  no  effect  upon  cell 
growth,  survival  or  spontaneous 
mutation  rate.  Aroclor  1254  induced  rat 
liver  S-9  is  the  chosen  source  of 
metabolic  activation  because  of  its 
historical  data  base  and  generally 
accepted  use  in  this  assay.  DMSO  is  the 
solvent  of  choice  for  this  system.  A  4- 
hour  exposure  time  was  chosen  because 
it  is  the  standard  exposure  period 
recommended  for  this  test. 

3.  Sex-linked  recessive  lethal  test  in 
Drosophila  Melanogaster.  A  negative 
control  is  to  be  included  regardless  of 
the  size  of  the  historical  control  because 
the  assay  is  too  important  to  be  done 
without  one.  Tkas  will  ensure  that  any 
observed  effects  are  the  result  of 
chemical  treatment  and  not 
environmental  factors.  Exposure  is  by 
vapors  because  it  is  the  route  of  human 
exposure. 

4.  The  mouse  visible  specif ic  locus 
test  EPA  is  proposing  that  this  assay  be 
done  at  2  doses  by  the  inhalation  route. 
EPA  believes  that  dose-response  data 
are  essential  for  risk  estimation.  The 
route  of  administration  is  by  inhalation 


because  that  is  the  expected  route  of 
human  exposure.  The  iBOU«e  is  the  test 
animal  of  choice.  Strains  (CjH  x  101  )Fi 
or  (101  <  CaH)Fi  hybrids  are  chosen 
because  of  the  historical  data  base 
available  for  these  strains. 

IV.  Reporting  Requirements 

EPA  is  proposing  that  all  data 
devefoped  under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  standards 
which  appear  at  40  CFR  Part  792. 

Test  sponsors  are  required  to  submit 
individual  study  plans  at  least  30  days 
prior  to  the  initiation  oi  each  study. 

EPA  is  required  by  section  4{b)(l)tc) 
of  TSCA  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  specific  reporting 
requirements  for  each  of  the  proposed 
test  standards  as  follows: 

The  subchronic  toxicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  15 
months  of  the  effective  date  of  the  final 
test  rule.  Interim  progress  reports  shall 
be  provided  quarterly. 

The  mutagenicity  studies  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  as  follows: 

First  tier  gene  mutation  and 
chromosomal  aberration  tests  within  1 
year. 

Second  tier  gene  mutation  and 
chromosomal  aberration  tests  within  2 
years. 

Third  tier  gene  mutation  within 4 
years.  Interim  quarterly  reports  shall  be 
provided  for  all  tests. 

The  oncogenicity  tests,  to  be  triggered 
if  certain  tier  I  or  II  mutagenicity  tests 
are  positive,  shall  be  completed  and  the 
final  results  submitted  to  the  Agency  53 
months  after  submission  of  the  positive 
mutagenicity  test  results.  Interim 
progress  reports  shall  be  provided 
quarterly. 

As  required  by  TSCA  section  4(d),  the 
Agency  plans  to  publish  in  the  Federal 
Re^ster  a  notice  of  the  receipt  of  any 
test  data  submitted  under  this  test  rule 
within  15  days  of  receipt  of  that  data. 
Except  as  otherwise  provided  in  TSCA 
section  14,  such  data  will  be  made 
available  for  examination  by  any 
persons. 

V.  Issues  for  Comment 

EPA  invites  comment  on  the  use  of  the 
TSCA  test  guidelines  and  the  chemical 
specific  modifications  to  these 
guidelines  as  the  proposed  test 
standards  for  the  required  testing  uf 
mesityl  oxide.  EPA  also  invites  comment 
on  the  proposed  schedule  for  the 
required  testing. 


JMI 
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VI.  Public  Mtedngs 

If  persons  indicate  to  EfA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public  comment  period  in 
Washmgton.  DC.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  Toll  Free: 
(80(M24-9065);  In  Washington,  DC: 
(544-1404);  Outside  the  U.S.A. 
(Operator— 202-554-1404),  by  (January 
21, 1986.  A  meeting  will  not  be  held  if 
members  of  the  public  do  not  indicate 
that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public,  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  the  Agency 
would  transcribe  the  meeting  and 
include  the  written  transcript  in  the 
public  record.  Participants  are  invited, 
but  not  required,  to  submit  copies  of 
their  statements  prior  to  or  on  the  day  of 
the  meetmg  All  such  written  materials 
will  become  part  ofEPA's  record  for  this 
rulemakmg. 

VII.  Public  Recofd 

EPA  has  established  a  record  for  this 
rulemaking  [Docket  number  (OPTS- 
42030B)1  This  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 
The  Agency  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

This  record  includes  the  following 
information: 

A  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  final  rule  consisting  of: 

(a)  Notice  containing  the  ITC 
designation  of  mesityl  oxide  to  the 
Priority  List  (44  FR  31884;  June  1. 1979). 

(b)  Notice  of  final  rule  requiring  the 
submission  of  unpublished  health  and 
safety  studies  (47  FR  38780;  September 
2, 1982). 

(c)  Notice  of  proposed  test  rule  for 
mesityl  oxide  (48  FR  30699;  July  5. 1983). 

(d)  Notice  adding  mesityl  oxide  to  the 
list  of  chemicals  subject  to  the 
preliminary  assessment  information  rule 
(49  FR  25859;  June  25. 1984). 

(e)  Notice  of  final  rule  on  EPA's  TSCA 
Good  laboratory  Practice  Standards  (48 
FR  53922;  November  29,  1983). 


(f)  Notice  of  final  rule  on  test  rule 
development  and  exemption  procedures 
(49  FR  39774;  October  10, 1984). 

(g)  Notice  of  final  rule  concerning  data 
feimbursement  (48  FR  41788;  July  11, 
1983). 

(h)  Notice  of  interim  final  rule  on  test 
rule  development  and  exemption 
procedures  (50  FR  20652;  May  17, 1985). 

(i)  Notice  of  final  rule  on  the  C» 
Aromatic  Hydrocarbon  Fraction  (50  FR 
20662;  May  17, 1985). 

(j)  Final  Phase  1  rule  on  mesityl  oxide. 

(2)  Support  documents  consisting  of: 

(a)  Mesityl  oxide  technical  support 
document  for  proposed  rule. 

(b)  Economic  impact  analysis  of 
NPRM  for  mesityl  oxide. 

(c)  Economic  impact  analysis  of  final 
test  rule  for  mesityl  oxide. 

(3)  Communications  consisting  of: 

(a)  Written  public  comments. 

(b)  Transcription  of  public  meeting. 

(c)  Summaries  of  phone 
conversations. 

(d)  Meeting  summaries. 

(4)  Reports — published  and 
unpublished  contractor's  reports. 

Confidential  Business  Information 
(CBI),  while  part  of  the  i-ecord,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays,  in 
Rm.  E-107,  401  M  St..  SW..  Washington, 
DC  20460. 

VIII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  nieet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  The  economic  analysis  of  the 
testing  of  mesityl  oxide  is  discussed  in 
the  final  test  rule  which  appears 
elsewhere  in  this  issue  gf  the  Federal 
Register. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L  96-354. 
September  19, 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
for  the  following  reasons: 

(1)  There  are  no  small  manufacturers 
of  this  chemical. 

(2)  Small  processors  are  not  expected 
to  perform  testing  themselves,  or 
participate  in  the  organization  of  the 
testing  effort 


(3)  Small  processors  will  experience 
only  very  minor  costs,  if  any  in  securing 
exemption  from  testing  requirements. 

(4)  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements. 

C  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq..  and  has  assigned 
0MB  control  number  2070-0033. 
Comments  on  these  requirements  should 
be  submitted  4o  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  "Attention.  Desk  Officer 
for  EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subiects  in  40  CFR  Part  799 

Testing.  Environmental  protection. 
Hazardous  substances.  Chemicals. 

Dated:  December  13. 1966. 

lohn  A.  Moots, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  79»— {AMENDEDl 

Therefore,  it  is  proposed  that  Part  799 
be  amended  as  follows: 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2811,  2825. 

2.  In  §  799.2500  by  adding  paragraphs 
(c)(l){ii)  and  (iu),  (2j(ii)  and  (iii),  (3)(iiJ 
and  (iii),  and  (4)(ii)  and  (iii)  to  read  as 
follows: 

§799.2500    Mesityl  oxide  (MO) 

***** 

(c)  *  *  • 

(1)  *  *  * 

***** 

(ii)  Test  standard.  (A)  Inhalation 
subchronic  toxicity  testing  shall  be 
conducted  with  MO  in  accordance  with 
§  798.2450  of  this  chapter  and 
modifications  specified  in  paragraph 
(c)(l)(ii)(B)  of  this  section. 

(B)  Test  standard  modifications.  The 
requirement  under  S  798.2450  of  this 
chapter  is  modified  so  that  the  rat  is  the 
required  species. 

(iii)  Reporting  requirements.  (A)  The 
subchronic  testing  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  15  months  of  the  effective 
date  of  the  final  test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  beginning  90  days 
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after  the  effective  date  of  the  final  Miase 
2  test  rule. 

(2)  *  *  * 

•        •        •        *        * 

(ii)  Test  standard.  {A)(J)  The  In  vitro 
mammalian  cytogenetic  test  shall  be 
conducted  with  MO  in  accordance  with 
§  798.5375  of  this  chapter  and 
modifications  specified  in  paragraph 
(c)(2)(ii)(A)(2)  of  this  section. 

[2]  Test  standard  modifications.  The 
following  modifications  to  §  798.5375  of 
this  chapter  are  required. 

{/]  The  requirement  under  S  798.5375 
of  this  chapter  is  modified  so  that  MO 
shall  be  tested  in  established  cell  lines. 
The  cell  line  or  strain  used  shall  be 
checked  for  Mycoplasma  contamination 
and  for  karyotype  stability. 

(/■/)  The  requirement  under  §  798.5375 
of  this  chapter  is  modified  so  that  MO 
shall  be  dissolved  in  DMSO  prior  to 
treatment  of  the  cells. 

(///)  The  requirement  under  §  798.5375 
of  this  chapter  is  modified  so  that  at 
least  3  concentrations  of  the  test 
substance  over  a  range  adequate  to 
define  the  response  shall  be  tested.  The 
highest  test  concentration  tested  with 
and  without  metabolic  activation  shall 
be  5  mg/ml  or  that  dose  which  shows 
evidence  of  cytotoxicity  or  reduced 
mitotic  activity. 

(B)(1)  The  in  vivo  mammalian  bone 
marrow  cytogenetics  test:  Chromosomal 
analysis  shall  be  conducted  with  MO  in 
accordance  with  S  798.5385  of  this 
chapter  and  modifications  specified  in 
paragraph  (c)(2)(ii)(BK2)  of  this  section. 

[2]  Test  standard  modifications.  The 
following  modifications  to  §  798.5385  of 
this  chapter  are  required. 

[i]  The  requirement  under  §  798.5385 
of  this  chapter  is  modified  so  that  the 
mouse  is  the  required  species. 

(//■)  The  requirement  under  §  798.5385 
of  this  chapter  is  modified  so  that  three 
dose  levels  shall  be  used.  The  highest 
dose  tested  shall  be  the  maximum 
tolerated.dose  or  that  producing  some 
indication  of  cytotoxicity  (e.g..  partial 
inhibition  of  mitosis),  or  shall  be  the 
highest  dose  attainable. 

[iifl  The  requirement  under  §  798.5385 
of  this  chapter  shall  be  modified  so  that 
the  animals  shall  be  exposed  by 
inhalation  for  6  hours/day  for  5 
consecutive  days. 

(C)(/)  The  rodent  dominant  lethal 
assay  sjiall  be  conducted  with  MO  in 
accordance  with  §  798.5450  of  this 
chapter  and  modifications  specified  in 
paragraph  (c)(2)(ii){C){2)  of  this  section. 

(2)  Test  standard  modifications.  The 
following  modifications  to  §  798.5450  of 
this  chapter  are  required. 

(/)  The  requirement  under  §  798.5450 
of  this  chapter  is  modified  so  that  the 
mouse  is  the  required  species. 


[ii]  The  requirement  under  §  798.5450 
of  this  chapter  is  modified  so  that 
exposure  shall  be  by  inhalation  for  5 
days  for  6  hours/day.  Three  dose  levels 
shall  be  used.  The  highest  dose  shall 
produce  signs  of  toxicity  (e.g..  slightly 
reduced  fertility)  or  shall  be  the  highest 
attainable. 

(D)(7)  The  rodent  heritable 
translocation  test  shall  be  conducted 
with  MO  in  accordance  with  §  798.5460 
of  this  chapter  and  modifications 
specified  in  paragraph  (c)(2)(ii)(D)(2)  of 
this  section. 

(2)  Test  standard  modifications.  The 
following  modifications  to  §  798.5460  of 
this  chapter  are  required. 

(/)  The  requirement  under  §  798.5460 
of  this  chapter  is  modified  so  that  the 
mouse  is  the  required  species. 

[ii]  The  requirement  under  §  798.5460 
of  this  chapter  is  modified  so  that  at 
least  two  dose  levels  shall  be  used.  The 
highest  dose  shall  result  in  toxic  effects 
(which  shall  not  produce  an  incidence  of 
fatalities  which  would  prevent  a 
meaningful  evaluation),  or  shall  be  the 
highest  dose  attainable. 

[Hi]  The  requirement  under  §  798.5460 
of  this  chapter  is  modified  so  that 
animals  shall  be  exposed  by  inhalation. 

(iii)  Reporting  requirements.  (A)  The 
chromosomal  aberration  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  as  follows: 

[1]  The  in  vitro  and  in  vivo  (if 
required)  tests  within  1  year  of  the 
effective  date  of  the  final  test  rule. 

[2]  The  dominant  lethal  assay  (if 
required)  within  2  years  of  the  final  test 
rule. 

[3)  The  heritable  translocation  assay 
(if  required)  within  4  years  of  the  final 
test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  and  beginning  90 
days  after  the  effective  date  of  the  final 
Phase  2  test  rule. 

(3)  *  *  *  . 

•  •  *  •  * 

(ii)  Test  standard.  {A){1]  The 
Salmonella  typhimurium  mammalian 
microsomal  reverse  mutation  assay 
(Ames  assay)  shall  be  conducted  with 
MO  in  accordance  with  §  798.5265  of 
this  chapter  and  modifications  specified 
in  paragraph  {c)(3){ii)(A)(2)  of  this 
section. 

(2)  Test  standard  modifications.  The 
following  modifications  to  §  798.5265  of 
this  chapter  are  required. 

(/)  The  requirement  under  §  798.5265 
of  this  chapter  is  modified  so  that  the 
direct  plate  incorporation  method  shall 
be  used  for  this  study. 

[li]  The  requirement  under  §  798.5265 
of  this  chapter  is  modified  so  that  strain- 
specific  positive  controls  shall  be 


included  in  the  assay.  The  following 
controls  are  examples  of  those  which 
may  be  used  in  the  assay  without 
metabolic  activation:  Strain  TA 1535, 
sodium  azide:  strain  TA  100, 
nitrofurantoin;  TA  98,  and  TA  1537.  4- 
nitro-o-phenylenediamine. 

[Hi)  The  requirement  under  |  798.5265 
of  this  chapter  is  modified  so  that  test 
chemical  and  positive  control  reference 
substances  shall  be  dissolved  in  DMSO 
and  then  further  diluted  in  DMSO  for 
use  in  the  assay. 

(iV)  The  requirement  under  §  798.5285 
of  this  chapter  is  modified  so  that  MO 
shall  be  tested  up  to  5  mg/plate  or  to  the 
limits  of  solubility  or  toxicity.  A 
suspected  positive  response  not  showing 
a  clear-related  response  shall  be 
confirmed  by  testing  over  a  narrow 
range  of  concentrations. 

(B)(J)  The  detection  of  gene  mutations 
in  somatic  cells  in  culture  shall  be 
conducted  with  MO  in  accordance  with 
§  798.5300  of  this  chapter  and 
modifications  specified  in  paragraph 
(c)(3)(ii)(B)(2)  of  this  section. 

(2)  Test  standard  modifications.  The 
following  modifications  to  §  798.5300  of 
this  chapter  are  required. 

[i]  The  requirement  under  §  798.5300 
of  this  chapter  is  modified  so  that  MO 
shall  be  tested  in  LK5178K  mouse 
lymphoma  cells. 

(if)  The  requirement  under  §  798.5300 
of  this  chapter  is  modified  so  that  MO 
shall  be  dissolved  in  DMSO  prior  to 
treatment  of  the  cells.  The  final 
concentration  of  the  vehicle  shall  not 
interfere  with  cell  viability  or  growth 
rate. 

[Hi]  The  requirement  under  §  798.5300 
of  this  chapter  is  modified  so  that  the 
metabolic  activation  system  shall  be 
derived  from  the  postmitochondrial 
fraction  (S-9)  of  livers  from  rats 
pretreated  with  Aroclor  1254. 

(yV)  The  requirement  under  §  798.5300 
of  this  chapter  is  modified  so  that 
exposure  shall  be  for  4  hours  unless  a 
different  exposure  time  is  justified  by 
the  investigator. 

(C)(7)  The  sex-linked  recessive  lethal 
test  in  Drosophila  melanogaster  shall  be 
conducted  with  MO  in  accordance  with 
§  798.5275  of  this  chapter  and 
modifications  specified  in  paragraph 
(c)(3)(ii){C)(2)  of  this  section. 

(2)  Test  standard  modifications..The 
requirement  under  §  798.5275  of  this 
chapter  is  modified  so  that  exposure 
shall  be  by  exposure  to  MO  vapors. 

(D)(7)  The  mouse  visible  specific  locus 
test  shall  be  conducted  with  MO  in 
accordance  with  §  798.5200  of  this 
chapter  and  modifications  specified  in 
paragraph  (c)(3)(ii)(D)(2)  of  this  section. 
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[2]  Test  standard  modlficatiaiu.  The 
following  modifications  to  I  796.5200  of 
this  chapter  are  required. 

[i]  The  requirement  under  i  798.5200 
of  this  chapter  is  modified  so  that  mice 
shall  be  used  as  the  test  species. 

[if]  The  requirement  under  S  798.5200 
of  4hi8  chapter  is  modified  so  that  a 
minimum  of  two  dose  levels  shall  be 
tested. 

[iii]  The  cequirement  under  S  798.5200 
of  this  chapter  is  modified  so  that 
animals  shall  be  exposed  to  the  test 
substance  by  inhalation.  Exposure  shall 
be  for  6  hours  a  day.  Duration  of 
exposure  shall  be  dependent  upon 
accumulated  total  dose  desired  foi  each 
group. 

(iii)  Reporting  requirements.  [A]  The 
gene  mutation  tests  shall  be  completed 
and  final  results  submitted  to  the 
Agency  as  foTlovrs: 

(1)  The  Salmonella  typhimurium 
mammalian  nricrosomal  reverse 
mutation  assay  and  Hie  gene  mutation  in 
somatic  ceils  assay  (if  required]  within  1 
years  of  the  effective- date  of  the  final 
test  rule. 

[2]  The  sex-linked  recessive-lethal  test 
in  DrosophUa  melanogaeter  (if  required) 
within  2  years  of  the  effective  date  of 
the  final  test  rule. 

(5)  The  mouse  specific-locus  Dest  (if 
required)  within  4  years  of  the  effective 
date  of  the  final  test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  and  begianiag  90 
days  after  die  elective  date  of  the  final 
Phase  2  test  rule. 

(4)*** 

****** 

(ii)  Test  standard.  (A)(1)  An 
oncogenicity  bioassay  shall  be 
conducted  by  inhalation  with  MO  in 
accordance  with  8  798.3300  of  this 
chapter  and  modifications  specified  in 
paragraph  (c)(4)(ii)(A)(.^  of  ^is  section. 

[2]  Test  standard  modiifications..  The 
following  modifications  to  §  798.3300  of 
this  chapter  are  required. 

(/■)  The  requirement  under  §  798.3300 
of  this  chapter  is  modified  so  that  MO 
shall  be  tested  in  both  rats  and  mice. 

(ii)  The  requirement  under  5  798.3300 
of  this  chapter  is  modified  so  that  the 
animals  shall  be  exposed  to  MO  by  the 
inhalation  route  for  at  least  6  hours  per 
day  on  a  5-day  per  week  basis. 

(iii)  Reporting  requirements.  [A]  The 
oncogenicity  tests  shall  be  completed 
and  final  results  submitted  to  the 
Agency  53  months  af^er  submission  of 
the  positive  mutagenicity  test  results  set 
forth  in  paragraphs  (c](2](i]  and  (3)(i)  of 
this  section. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  and  beginning  90 
days  after  the  submission  of  the  study 
plan  for  this  test. 


{Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0033  )^ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRCh.  r 

[CC  Docket  No.  85-3481 

GTE  Sprtait  Communications  Corp.  st 
al.;  Cbrrection 

AQBtcv:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  correction. 

SHMMARV:  On  December  la  1985,  the 
Commission  published  a  Notice  of 
Proposed  Rule  Making  hi  this 
proceeding  concemiiig  GTE  Sprint 
Communications  Corporationt  et  al  (50 
FR  50316).  In  that  document,  the 
deadline  for  filing  reply  comments  was 
referred  to  as  being  January  21, 1988. 
This  document  corrects  that  date  to 
read:  January  27, 1966. 
OMTK  The  deatfline  for  filing  reply 
comments  in  this  proceeding  is  January 
27. 1988. 

AODfiess:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  COHTACH 
William  Kirsch,  Common  Carrier 
Bureau,  (202)  632-6363. 

William ).  Trtcarico, 

Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  85-30015  Filed  12-19-85;  8:45  amf 
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[CC  Docket  No.  81-218:  RMI-284S:  at  aUCC 
Docket  No.  84-490:  Rn-44S8;  FCC  85-591 1 

Connactloft  of  Tolsphons  Etjuipment, 
Systems  and  Protective  Apparatus  to 
the  Telepbone  Network;  etc. 

agency:  Federal  Comnrunicatioas 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is 
requesting  comments  in  CC  Docket  81- 
216  on  the  potential  need  far  Part  68 
standards  for  computer-controlled 
automatic  dialing  equipment  Part  68  of 
the  Commission's  rules  sets  forth  the 
terms,  conditions  and  technical 
standards  for  registration  aactA 
connection  to  the  telephone  network  of 
customer-provided  telephone  equipment. 
The  Commission  is  asking  for  comments 
as  to  whether  and  how  redialing 


controls  can  or  should  be  imposed  upon 
the  manufacturers,  distributors  or  users 
of  modems  and/or  computers  to  prevent 
potential  network  harm  such  as   ' 
excessive  congestion  potentially  caused 
by  computer  controllc^j  automatic 
dialing  equipment  The  Commission 
emphasizes  that  the  focus  of  the  inqoiry 
on  this  issue  will  be  limited  to  the 
minimum  Part  68  standards  necessary,  if 
any,  to  prevent  potential  network  harms. 

DATES:  Comments  are  due  February  1» 
1986  and  replies  March  1, 1988. 

AOONESS:  Federal  Communications 
Commission.  Washington.  DC  26554^ 

MM  RmTHER  INFORMATION  eOHTACT. 

Patrick  Donovan.  Common  Carrier 
Bureau.  Federal  Communications 
Commission,  Washington,  DC  28554 
(202)  634-l«32. 

SUPPLEMENTARY  INFORMATION: 

Fourth  Notice  of  Proposed  Rtdemaidng 

In  the  MatlM  of  PetiUoos  Seeking 
Amendment  of  Part  88  of  \ha  C«aimisston's 
Rules  CoDcemiog  CoBOSGtion  atTelephoae 
Equipment,  ^stems  and  Protective 
Apparatus  to  the  Telephone  Network;  Notice 
of  Inquiry  Into-StaBdaHla  for  Ineluaion  of  Que 
and  Two-Line  Business  and  Residential 
Premises  Wiring  and  Party  Line  Service  in 
Part  68  of  the  Commiasions  Rules;  CC  Dodiet 
No.  81-216,  RM-2845,  RM-2a30.  RM-3195, 
RM-3206,  RM-3227,  RM-3283,  RM-3316,  RM- 
3329.  RM-3348,  RM-3501,  RM-3528.  RM-«53a 
RM-4054;  and  Petition  to  Amend  Partes  of 
the  Conunisston'a  Rules  to  Permh 
Registration  of  Terminal  Eqtnpment  for 
Connection  to  Voiceband  Private  Line 
Channels  that  Utilize  Loop  St&rt  Ringdown 
or  Inb€uid  Signaling  and  Voiceband  Metallic 
Private  Line  Channels:  CC  Oockei  No.  84-400. 
RM-4458. 

Adopted  October  30. 19B5. 

Released  November  4,  ISUk  .' 

By  dte  Commiaaioa.  '^  ,  i' 

1.  Part  68  of  the  Commission's  rules. 
47  CFR  Part  60,  sets  forth  the  terms  and 
conditions  for  registration  and 
connection  of  customer-provided 
terminal  equipment  to  the  telephone 
network.  In  a  report  and  order  in  the 
above-captioned  proceeding  adopted  by 
the  Commission  this  same  date.  tfa» 
Commission  lias  made  diverse 
modifications,  deletions  and  additioos 
to  Part  68.*  Petitions  Seeking 


'  Tha  abovs-aaptioaed  proceeding  «««  mitutBrf' 
by  Petitions  Seeking  Amendawnl  of  Part  68  of  lh» 
Commission 's  Rules  Concerning  Connection  of. 
Telephone  Equipment.  Systems  and  Protective 
Apparatus  to  the  Telephone  Network:  Notice  of 
Inquiry  into  Standards  for  Ineluaion  of  One  and 
Two-Line  Business  and  ResidanLal  Wiring  and 
Party  Line  Service  it)  Part  6S  of  the  Commission 's 
Rules  {First  Notice).  CC  Docket  Sl-ZW.  85  F.CC2d 
868(1981). 
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Amendment  of  Part  88  of  the 
Commission 's  Rules  Concerning 
Connection  of  Telephone  Equipment, 
Systems  and  Protective  Apparatus  to 
the  Telephone  Network;  Notice  of 
Inquiry  into  Standards  for  Inclusion  of 
One  and  Two-Line  Business  and 
Residential  Wiring  and  Party  Line 
Service  in  Part  68  of  the  Commission 's 
Rules  [First  Notice),  CC  Docket  81-216, 
FCC  85-580,  adopted  October  30, 1985. 
These  modifications  to  Part  68  include, 
inter  alia,  limitations  on  automatic 
dialing  terminal  equipment.  Specifically, 
a  new  §  68.318(c)  requires  as  a  condition 
of  registration  that  automatic  dialing 
equipment  terminate  calls  to  a  particular 
number  after  fifteen  successive 
attempts.  This  limitation  is  intended  to 
prevent  potential  network  congestion  at 
telephone  company  central  offices, 
particularly  during  the  peak  network 
usage  periods,  caused  by  the 
proliferation  of  telephone  devices 
incorporating  circuitry  that  permits 
automatic  redialing  of  telephone 
numbers.  Devices  such  as  alfuin  dialers, 
repertory  dialers,  computerized  polling 
machines,  and  telephones  capable  of 
automatic  number  repetition  could 
severely  limit  availability  of  customer 
trunks,  causing  delays  in  customers' 
access  to  the  telephone  network,  i.e., 
difficulty  "getting  dial  tone."  These 
delays  occux  when  large  numbers  of 
calls  are  placed  in  a  short  period  of 
time,  such  as  in  response  to  radio 
station  contests,  or  during  local 
emergency  conditions,  e.g.,  power 
failures. 

2.  However,  as  indicated  by  the 
Commission,  one  issue  has  not  been 
adequately  explored  in  the  record  of  this 
proceeding  concerning  automatic 
dialing,  i.e.,  potential  network  harms 
such  as  those  enimierated  above  caused 
by  computer  assisted  modems  employed 
as  automatic  dialers.  Id.  para.  41.  New 
S  68.318(c)  will  apply  without  question 
to  terminal  equipment  such  as  alarm 
dialers,  repertory  dialers,  computerized 
polling  and  telemariieting  machines,  and 
automatic  redialing  telephone 
instruments.  Similarly,  if  a  modem  with 
automatic  dialing  capabilities  itself 
detertmines  when  and  how  often  a 
redial  is  to  be  performed,  it  is  relatively 
simple  to  impose  registration  standards 
on  how  often  such  action  may  be  done. 
However,  as  explained  by  the 
Commission  in  its  concurrent  report  and 
order  in  this  proceeding,  many  such 
devices  used  with  personal  or  other 
computers  do  not  themselves  make  this 
determination;  rather  the  determination 
may  be  made  by  the  computer  itself. 
Imposition  of  redialing  limitations 
through  the  registration  process 


seemingly  would  necessitate  redesign  of 
the  modem  (so  that  it  could  limit  the 
redialing  capability)  or  a  requirement  for 
some  form  of  control  over  the  hardware, 
software  or  firmware  resident  in  (or 
utilized  with)  the  computer  itself.  With 
the  increasing  numbers  of  personal 
computers  used  with  modems,  the 
redialing  and  potential  attendant 
network  harm  warrants  further 
consideration  of  this  matter. 
Accordingly,  further  comments  are 
hereby  solicited  as  to  whether  and  how 
redialing  controls  can  or  should  be. 
imposed  upon  the  manufacturers, 
distributors  or  users  of  modems  and/or 
computers  to  prevent  the  kind  of  harm 
associated  with  repertory  dialing.  We 
emphasize  that  the  focus  of  the 
Commission's  inquiry  on  this  issue  will 
be  limited  to  the  minimum  Part  68 
standards  necessary,  if  any,  to  prevent 
potential  networic  harms,  "rhe 
Commission  will  not  readdress  the 
broader  policy  issues  discussed  in  In 
The  Matter  of  Unsolicited  Telephone 
Calls.  CC  Docket  78-100,  77  F.C.C.2d 
1023  (1980).  Comments  should  provide 
proposed  language  for  necessary  Part  68 
rule  amendments.  Comments  will  be  due 
no  later  than  February  1. 1986,  and 
replies  no  later  than  March  1, 1986.  We 
will  then  adopt  a  further  order  in  this 
docket  resolving  Part  68  issues 
concerning  the  automatic  dialing 
capabilities  of  modems  and  computer 
assisted  modems. 

Regulatory  Flexibility  Act  Initial 
Analysis 

3.  The  reason  for  the  Commission 
issuing  this  notice  of  proposed 
rulemaking  is  the  potential  need  to 
create  Part  68  limitation^  on  modems 
and  other  computer  assisted  automatic 
dialing  equipment  terminal  equipment. 
The  objective  of  this  notice  of  proposed 
rulemaking  is  to  seek  public  comment 
on.  provide  notice  of,  and  ascertain  the 
need  for.  Part  68  limitations  on  computer 
assisted  automatic  dialing  equipment. 
The  legal  basis  for  the  action  proposed 
is  Section  1  of  the  Communications  Act 
of  1934,  as  amended.  The  description, 
potential  impact  and  number  of  small 
entities  affected  is  that  Part  68 
limitations  on  computer  assisted 
automatic  dialing  equipment  would 
require  small  entities  manufacturing  or 
employing  such  equipment  to  comply 
with  the  standards,  if  any,  adopted  by 
the  Commission.  It  is  impossible  to 
estimate  the  number  of  such  entities 
affected  as  such  standards  will  be 
applicable  only  to  those  entities 
voluntarily  choosing  to  register  or 
employ  such  equipment.  Additional 
paperwork  and  record  keeping  would  be 
required  by  the  Commission's  adoption 


of  Part  68  limitations  on  computer 
assisted  automatic  dialing  equipment  for 
those  entities  registering  such  equipment 
in  that  they  would  have  to  demonstrate 
compliance  with  Part  68  standards  in 
their  Part  68  registration  application. 
There  are  no  federal  rules  which 
overlap,  duplicate  or  conflict  with  the       - 
Commission's  proposed  action.  There 
are  no  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  the  Commission's  stated 
objective  above.  Written  comments  are 
requested  on  this  initial  regulatory 
flexibility  act  analysis.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadline  set  for  conunents 
on  the  other  issues  in  this  notice  of 
proposed  rulemaking,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  act  analysis. 

4.  Accordingly,  pursuant  to  47  U.S.C 
151 154(i).  154{j),  201-205.  218.  220,  313, 
403, 412,  and  5  U.S.C.  553,  that  Part  68  of 
the  Commission's  Rules  and 
Regulations,  47  CFR  68.1,  etseq.,  notice 
is  herby  provided  of  proposed  rule 
changes  in  Part  68  of  the  Commission's 
rules,  47  CFR  Part  68,  in  accordance 
with  the  discussion  and  delineation  of 
issues  herein. 

5.  It  is  further  ordered,  that  the 
Secretary  shall  cause  a  copy  of  this 
document  to  be  printed  in  the  Federal 
Register  and  shall  send  a  copy  to  the 
Counsel  of  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq. 
(1980). 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

[FR  Doc.  85-30009  Filed  12-19-85;  8:45  am) 
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Endangered  and  Threatened  Wildlife 
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summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  a  public 
hearing  will  be  held  on  the  proposed 
determination  of  endangered  status  for 
the  Bruneau  hot  spring  snail  and  that  the 
comment  period  on  this  proposal  is 
reopened.  This  species  occurs  only  in 
two  small  hot  springs  and  their 
immediate  outflows  in  Owyhee  County, 
Iddho.  The  major  threat  to  this  species  is 
the  drastic  and  continuing  reduction  in 
spring  flows.  The  hearing  and  the 
reopening  of  comment  period  will  allow 
comments  on  this  proposal  to  be 
submitted  from  all  interested  parties. 

DATES:  The  comment  period  on  the 
proposal  is  reopened  December  20, 1985. 
The  public  hearing  will  be  held  at  7:30 
p.m.,  on  Wednesday.  January  15. 1986,  in 
BruneaU,  Idaho.  The  comment  period, 
which  originally  closed  on  October  21, 
1985,  now  closes  February  1, 1986. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Rimrock  Junior-Senior  High 
School  on  State  Highway  78  between^ 
Bruneau  and  Grand  View.  Bruneau, 
Idaho.  Written  comments  and  materials 
should  be  sent  to  the  Regional  Director, 
U.S.  Fish  and  Wildlife  Service.  Lloyd  500 
Building.  500  NE.  Multnomah  St.,  Suite 
1692.  Portland.  Oregon  97232.  Comments 
and  materials  received  will  be  available 
for  public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
Regional  Endangered  Species  Division 
at  the  above  Regional  Office  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Jay  Gore,  Division  of  Endangered 
Species.  U.S.  Fish  and  Wildlife.  4696 


Overland  Road.  Room  57€.  Boise,  Idaho 
83705  {503/334-1806  or  FTS  554-1806). 

Background 

The  first  collections  of  this  species 
were  made  in  1952  and  1953.  Dr.  Dwight 
W  Taylor  of  Tiburon,  California,  has 
studied  the  anatomy  of  the  species  and 
determined  that  it  represents  a 
previously  unknovsm  genus  and  species 
of  the  snail  family  Hydrobiidae.  The 
adults  of  this  species  reach  only  about  5 
millimeters  in  length  of  the  shell.  The 
species  occurs  in  only  two  small  thermal 
springs  or  seep  areas  and  their 
immediate  outflows.  The  snails  have 
been  found  in  these  habitats  on  rocks, 
gravel,  mud.  and  algal  film.  The  springs 
and  proximal  outflows,  which  constitute 
the  most  important  habitat,  are  on  land 
administered  by  the  Bureau  of  Land 
Management  (BLM).  Downstream 
habitat  is  on  private  land. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended, 
requires  that  a  public  hearing  be  held,  if 
requested  within  45  days  of  die 
publication  of  a  proposed  rule.  The 
Service  held  a  public  hearing  on 
December  10, 1985  in  Boise,  Idaho. 
Based  on  statements  given  that  not  all 
interested  parties  could  reach  this 
location,  another  hearing  has  been 
organized.  The  Serx'ice  has  scheduled 
this  hearing  for  January  15, 1986  at  7:30 
at  the  Rimrock  Junior-Senior  High 
School  on  State  Highway  78  between 
Bruneau  and  Grand  View,  Bruneau, 
Idaho.  Those  parties  wishing  to  make 
statements  for  the  record  should  have 


available  a  copy  of  their  statements  to 
be  presented  to  the  Service  at  the  start 
of  the  hearing.  Oral  statements  may  be 
limited  to  5  or  10  minutes,  if  the  numlier 
of  parties  present  that  evening 
necessitates  some  limitation.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  this  hearing  or     j 
mailed  to  the  Service. 

The  comment  period  on  the  proposal 
originally  closed  on  October  21, 1985.  In 
order  to  accommodate  the  hearing,  the 
Service  also  reopens  the  public 
comment  period.  Written- comments  may 
now  be  submitted  for  this  proposal  until 
February  1, 1986.  to  the  Service  office  in 
the  Addresses  section. 

Author  I 

I 

The  primary  author  of  this  notice  is  I 

Ms.  Carolyn  Bohan,  U.S.  Fish  and  j 

Wildlife  Service.  500  N.E.  Multnomah  I 

St..  Suite  1692.  PorUand,  Oregon  97232  ! 
(503/231-6131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  L'.S.C. 
1531  et  seq.:  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L.  94-359,  90  Stat.  911:  Pub.  L.  95-632,  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  December  16, 1985.  '    -     C 

foseph  R.  Blum. 

Acting  Regional  Director 

|FR  Doc.  85-29760  Filed  12-i9-85;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Advisory  Committee  on 
Ocean  and  Atmosplwre;  MesllnQ 

December  17. 1985. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1  (1982),  as  amended,  notice 
is  hereby  give  that  the  National 
Advisory  Committee  on  Oceans  and 
Atmosphere  (NACOA)  will  hold  a 
meeting  Monday  and  Tuesday,  January 
6-7. 1988.  The  meeting  will  be  held  at 
2001  Wisconsin  Avenue,  NW.,  Page 
Building  #1.  Rooms  416  and  B-1(W, 
Washington,  DC.  The  meeting  will 
commence  at  9KX)  a.m.  and  end  at  4:30 
p.nL  on  Monday  and  commence  at  9:00 
a.m.  and  end  at  3:30  p.m.  on  Tuesday. 

The  Conunittee,  consisting  of  16  non- 
Fedeal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  pubUc  interest  organizations, 
and  State  and  local  governments  was 
established  by  Congress  by  Pub.  L  95- 
63  on  July  5. 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  poUcy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  the 
carrying  out  of  the  programs 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration;  and 
(3)  submit  an  annual  report  to  the 
President  and  to  the  Congress  setting 
forth  an  assessment,  on  a  selective 
basis,  of  the  status  of  the  Nation's 
marine  and  atmospheric  activities,  and 
submit  such  other  reports  as  may  from 
time  to  time  be  requested  by  the 
President  or  Congress. 

The  tentative  agenda  is  as  follows: 


Monday,  lamary  S,  1818 

2001  Wisconsin  Avenue,  NW.,  Page 
Building  #1,  Rooms  416  and  B-lOO, 
Washii^lton.  DC 
9K)0  a.m.-12:00  Noon    Plenary 
9:00  ajn.-0:15  a  on.    Announcements 
9:15  a.m.-e:30  a.m.    Swering-In 
Ceremony:  J.  Curtis  Mack  11,  Deputy 
Administrator,  Natiaonal  Oceanic  and 
Atmospheric  Administration 
9:30  a.m.-ll:30  a.m.    Guest  Speakers: 
Alad  D.  Hecht  Director,  National 
Climate  Program,  Topic  The  National 
Climate  Prt^ram 
10:30  a.m.-ll:30  a.m.    Charles  L  Hosier, 
Jr.  Chairman,  Board  on  Atmospheric 
Sciences  and  Climate,  National 
Reserach  Council,  Topic:  Atmospheric 
Science  Issues 
1130  a.m.-12:30  p.m.    Committee 
Discussion,  NOAA  Roles  and 
Missions  Study 
12:30  p.m.-l-.30  p.m.    Limch 
1:30  p  jn.-4:30  p.m.    Panel  meetings 
Panel  1:  Roles  and  Missions  of  the 
National  Ocean  Service/National 
Marine  Fisheries  Service,  Room  B- 
loa  Topic:  Panel  Work  Session. 
Speakers:  TBA 
Panel  3:  Roles  and  Missions  of  the 
National  Environmental- Satellite, 
Data,  and  Information  Service/ 
Office  of  Oceanic  and  Atmospheric 
Reserach,  Room  416,  Topic:  Panel 
Work  Session,  Speakers:  None 
4:30  p.m.    Recess 

Tuesday,  January  7, 1966 

20O1  Wisconsin  Avenue,  NW.,  Page 
Building  #1.  Rooms  416  and  B-IOO. 
Washington,  DC 
9HX)  a.m.-12:00  Noon    Panel  Meetings 
Panel  2:  Roles  and  Missions  of  the 
National  Weather  Service/National 
Climate  Program,  Room  B-lOO, 
Topic:  Panel  Work  Session, 
Speakers:  None 
Exclusive  Economic  Zone,  Chairman: 
Lee  C.  Gerhard,  Room  416,  Topic: 
Panell  Work  Session,  Speakers: 
None 
12K)0  Noon-l:00  p.m.    Lunch 
1:00  p.m.-3:30  p.m.    Plenary 
Old  Business;  Acid  Rain  Position 
Statement;  Panel  Reports;  New 
Business  Calendar  New  Committee 
Topics 
3:30  p.m.    Adjourn 

The  public  is  welcome  at  the  sessions 
and  will  be  admitted  to  the  extent  that 
seating  is  available.  Persons  wishing  to 
make  formal  statements  should  notify 


the  Chairman  in  advance  of  the  meeting. 
The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statements  may  be  submitted  before  or 
after  each  session. 

Additional  information  concerning 
these  meetings  may  be  obtained  through 
the  Committee's  Acting  Executive 
Director.  Amor  L  Lane,  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere 
3300  Whitehaven  Street,  NW.,  Page 
Building  #1,  Suite  438,  Washington,  DC 
20235.  "Ilie  telephone  number  is  202/653- 
7818. 

Date:  December  17, 1985. 
Amor  L.  Lane, 
Acting  Executrn  Director. 
(FR  Doc  85-30164  Filed  12-19-85;  8:45  am] 
nUJNQ  cooc  M1«-ta-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  an  Import  Limit  for 
Certain  Cotton  Textile  Products, 
Produced  or  Manufactured  in  Portugal 

December  16, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  20, 
1985.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

On  July  11, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
28243)  which  announced  that,  on  June 
26, 1985,  the  Government  of  the  United 
States  had  requested  the  Government  of 
Portugal  to  enter  into  consultations 
concerning  exports  to  the  United  States 
of  women's,  girls'  and  infants'  cotton 
knitshirts  in  Category  339,  produced  or 
manufactured  in  Portugal  and  exported 
during  the  twelve-month  period  which 
began  on  June  26, 1985  and  extends 
through  June  25, 1986.  Inasmuch  as  no 
solution  has  been  reached  in 
consultations  on  a  mutually  satisfactory 
limit  for  this  category,  the  United  States 


JMI 
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Government  has  decided  to  control 
imports  in  Category  339,  exported  during 
the  twelve-month  period  which  began 
on  June  26, 1985  at  a  level  of  257,853 
dozen.  The  level  has  not  been  adjusted 
to  reflect  any  imports  exported  after 
June  25. 1985.  Imports  from  July  1, 1985 
through  October  31, 1985  amounted  to 
39,040  dozen.  As  the  data  become 
available,  further  charges  will  be  made. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Portugal,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30^1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Commissioner  of  Customs,  Department  of  the 
Treasury.  Washington,  DC  20229. 

Dear  Mr.  Commissioner;  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  December 
20, 1985,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  "in  Category  339.  produced  or 
manufactured  in  Portugal  and  exported 
during  the  twelve-month  period  beginning  on 
June  26, 1985  and  extending  through  June  25. 
1986.  in  excess  of  257.853  dozen.' 

Textile  products  in  Category  339  which 
have  been  exported  to  the  United  States  prior 
to  )une  26. 1985  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  339  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28. 


1984  (49  FR  28622),  (uly  16. 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[m  Doc  85-30112  Filed  12-19-65;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

MidAmerica  Commoclity  Exchange; 
Propoaod  Amendments  Relating  to 
Copper  Futures  Contracts 

aqency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  nile  changes. 


■  The  level  has  not  been  adjusted  to  reflect  any 
imports  exported  after  June  25, 1965.  Imports  from 
July  1. 1965  through  October  31. 1985  amounted  to 
39.040  dozen. 


:  Notice  of  proposed  contract 
market  rule  changes. 

summary:  The  MidAmerica  Commodity 
Exchange  ("MCE"  or  "Exchange")  has 
submitted  a  proposal  to  amend  its 
copper  futures  contract.  The  principal 
amendments  would  delete  certain 
currently  deliverable  grades  of  copper 
and  allow  delivery  only  of  high  grade 
copper  cathodes;  revise  the  current  list 
of  Exchange-approved  warehouses  at 
U.S.  delivery  points  and  add 
warehouses  located  in  Europe;  and 
increase  the  contract  size.  The  Director 
of  the  Division  of  Economic  Analysis  of 
the  Commodity  Futures  Trading 
Commission  "(Commission")  has 
determined  that  this  proposal  is  of  major 
economic  significance  and  that, 
accordingly,  publication  of  the  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  consic^ering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  should  be  received  on 
or  before  January  21. 1986. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  amendments  to  the  MCE  rules 


in  Chapter  28  regarding  the  copper 
futures  contract. 

RM  FURTHER  INFORMATION  CONTACT: 

Nancy  McCabe,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NWm 
Washington.  DC  20581.  (202)  254-7303. 

8UPPUEMENTARY  INFORMATION:  The  most 

significant  proposed  amendments  are  as 
follows: 

1.  The  MCE  is  proposing  to  amend  its 
copper  contract  to  provide  that  the  only 
deliverable  grade  of  copper  will  be  hi^ 
grade  copper  cathodes.  To  accomplish 
this,  the  official  list  of  MCE-approved 
copper  brands  would  be  amended  to 
specify  only  those  brands  which  are 
currently  approved  for  delivery  on  the 
high  grade  copper  cathode  contract  of 
the  London  Metal  Exchange  ("LXfE"). 
The  amended  list  would  include  43 
brands — 24  brands  of  copper  which  are 
currently  approved  for  MCE  delivery  as 
Grade  1  catliode  and  19  new  brands  of 
high  grade  cathode  not  currently 
deliverable.  The  proposed  amendments 
to  the  Ust  of  MCE-approved  brands 
would  delete  15  currently  approved 
brands  of  Grade  1  cathode  (those  which 
are  not  approved  for  the  IME  contract) 
as  well  as  all  currently  deliverable 
brands  of  Grade  2  electrolytic  cathode, 
electrolytic  wire  bars  and  ingot  bars,  fire 
refined  high  conductivity  copper  ingot 
bars  and  other  fire  refined  copper  ingot 
bars. 

2.  A  proposed  amendment  to  the  list 
of  Exchange-approved  warehouses  and 
delivery  points  will  allow  delivery  of 
copper  at  10  warehouses  located  at  7 
U.S.  delivery  points  and  28  warehouses 
located  at  5  European  delivery  points. 
The  existing  list  includes  30  Exchange- 
approved  warehouses  located  at  16  U.S. 
delivery  points. 

3.  The  MCE  is  proposing  to  increase 
the  contract  size  of  55,000  poimds,  plus 
or  minus  2.2  percent.  The  current 
contract  size  is  12,500  pounds,  plus  or 
minus  2  percent. 

4.  The  Exchange  is  proposing  to 
reduce  the  speculative  position  limits  for 
all  months  combined  to  1.500  from  6.000 
contracts  and  to  reduce  the  spot  month 
limit  to  1.250  from  5,000  contracts. 

5.  The  Exchange  is  proposing  to 
increase  the  minimum  price  fluctuation 
to  $0.0005  per  pound  from  $0.0001  per 
pound. 

6.  Finally,  the  Exchange  is  proposing 
several  changes  in  the  delivery 
procedure  to  facilitate  foreign  delivery    * 
and  changes  in  the  list  of  Exchange- 
approved  assayers  and  weighmasters. 

The  MCE  submits  that  the  proposed 
amendments  to  its  copper  futures 
contract  reflect  major  structural  changes 
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in  the  caab  market  for  copper.  The  MCE 
submitted  data  that  indicate  that  hi^ 
grade  copp«  eatbode  has  become  the 
principal  capper  produced  and 
demanded  since  the  development  of 
continuous  cast  rod  technology  in  1966. 
The  Kvfhan^  farther  provided 
informatkn  regarding  the  intematiooal 
natiire  of  the  copper  market  In  that 
regard,  the  Exchange  provided  evidence 
that  the  proposed  contract  size  is 
established  and  accepted  internationally 
and  that  the  proposed  domestic  and 
European  delivery  facilities  represent 
major  cash  market  delivery  points  with 
access  to  nalor  production, 
consumption  and  import  centers. 

The  Exchange  proposes  to  apply  the 
amendments  to  all  newly  listed 
contracts  subsequent  to  Commission 
approval 

In  accordtmce  with  section  5a(12)  of 
the  Commodity  Exchange  Act.  7  U.S.C. 
7a(12)  (1982).  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  the  Director  of  the 
Division  of  EcontMnic  Analysis,  on 
behalf  of  the  Commission,  has 
determined  that  the  proposal  submitted 
by  the  MidAmerica  Commodity 
Exchange  relating  to  its  copper  futures 
contract  is  of  major  economic 
significance.  Comments  are  requested 
concening  the  proposed  amendments 
and  implementation  procedure.  The 
MCE  proposal  will  be  available  fbr 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commision.  2033  K  Street,  NW., 
Washington.  DC  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  material  submitted  by  the  MCE 
in  support  of  the  proposed  amendment 
may  be  available  upon  request  puiTSuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1984)).  except  to  the  extent  that  they 
are  entitled  to  confidential  treatment  as 
set  forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  (^  Hie  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8 

Issued  in  Washington.  DC  on  December  13. 

hg65. 

Paula  A.  Toitai, 

Director,  Division  of  Economic  Analysis. 
(FR  Doc.  85-«n56  Filed  12-19-85:  8:45  am] 
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Records 


;  Defense  Logistics  Agency 
PLA),  Department  of  Defense  (DoD). 

ACTION:  Notice  of  amendments  to  two 
DLA  systems  of  records. 

summary:  The  Defense  Logistics 
Agency  of  the  Department  of  Defense 
proposes  to  amend  two  systems  of 
records  subjects  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.aC  552a).  The 
specific  changes  to  the  system  notices 
being  amended  are  set  forth  below 
followed  by  the  record  systems  notices, 
as  amended,  published  in  their  entirety. 

DATC:  The  proposed  actions  shall  be 
effective  without  farther  notice  on  or 
before  January  21, 1986,  unless 
comments  are  received  which  would 
-result  in  a  cootrary  determination. 

address:  Send  any  comments  to  the 
System  Manager  identified  in  the 
particular  applicable  record  system 
notice. 

FOR  nmTHER  mFORMATWN  CONTACT: 
Mr.  Merv  Jones,  DLA-XAM,  Defense 
Logistics  Agency,  Cameron  Station, 
Alexandria.  VA  22204-610a  Telephone: 
202/274-6234,  Autovon  284-6234. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Logistics  Agency  systems  of 
records  as  prescribed  by  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C.  552a)  have 
been  pubUshed  in  the  Federal  Register 
at  50  FR  22897.  May  29, 1985  (FR  Doc. 
85-10237).  These  amendments  do  not 
require  an  altered  system  report  as  set 
forth  by  5  U.S.C.  552a  (o). 

linda  M  Lawaon, 

Alternate  OSD  Federal  Liaison  Officer. 
Department  of  Defense. 
December  16, 1985. 

AMENDMENTS 

System  Identification: 

S322.10  DLA-LZ 

System  Name: 

Defense  Manpower  Data  Center  Base 
(50  FR  221916)  May  29, 1985 

Changes: 

Categories  of  Individuals  Covered  by 

the  System: 

In  the  second  paragraph  after  the 
phrase  "Individuals  receiving  disability 
compensation  from  the  Veterans 
Administration;"  delete  the  semi-colon 
and  add  the  phrase  "or  who  are 
coverded  by  Veterans  Administration 
insurance  or  benefit  program;'*. 


Categories  of  Records  in  the  System: 

After  the  final  phrase  of  the  first 
paragrai^  "military  hospital  records" 
add  the  phrase  "and  home  and  woric 
addresses,"  and  add  in  the  second 
paragraph  after  the  opening  phrase 
"Champus  claim  records"  add 
"containing  enroUee,  patient  and 
provider  data  such  as  cause  of 
treatment  amount  of  payment  name 
and  social  security  or  tax  ID  of 
providers  or  potential  providers  of 
care."  Add  to  second  paragraph  "and 
credit  or  financial  data  as  required  for 
security  investigations." 

Purpose: 

Add  after  the  phrase  "to  assess 
manpower  trends"  add:",  support 
personnel  functions.". 

Routine  Uses  of  Records  Maintained  in 
the  System.  Including  Categories  of 
Users  and  the  Purposes  of  such  Uses: 

Add  to  the  {rfirase  "Veterans 
Administration — ^To  analyze  the  costs  to 
the  individual  of  military  service 
connected  disabilities"  the  phrase",  to 
monitor  the  amount  of  coveage  under 
the  Veterans  Group  Life  Insurance 
program,  and  to  provide  information  on 
individual's  eligibility  for  GI  Bill 
education  and  training  benefits." 

Delete  the  12th  paragraph  phrase 
starting  with.  "Veterans 
Administration." 

Add  to  the  end  of  the  next  to  last 
paragrph.  *To  Federal  agencies  and 
State  and  Local  governments  to  support 
personnel  functions  requiring  data  of 
prior  military  service  credit  for  their 
employees  or  for  job  applications." 

Add  before  the  final  paragraph:  "To 
the  Internal  Revenue  Service  to  obtain 
home  addresses  to  contact  Reserve 
component  members  for  mobilization 
purposes  and  for  debt  collection." 
Internal  Revenue  Service  (IRS):  to 
conduct  aggregate  statistical  analyses 
on  the  impact  on  DoD  personnel  of 
actual  changes  in  the  tax  laws  and  to 
conduct  aggregate  statistical  analyses  of 
lifestream  earnings  of  current  and  ' 
former  military  personnel  to  be  used  in 
studying  the  comparability  of  civilian 
and  military  pay  and  benefits. 

Add  to  first  paragraph:  Veterans 
Administration  and  its  contractor,  the 
Purdential  Insurance  Company:  To 
notify  members  of  the  individual  Ready 
Reserve  (IRR)  of  their  right  to  apply  for 
Veterans'  Group  Life  Insurance 
coverage.  To  administer  Veterans 
Administration  and  DoO  programs  for 
Reserve  pay,  VA  compensation,  military 
retired  pay:  and  active  duty  separation 
payments. 
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Add:  Credit  Bureaus — Records  may  be 
referred  to  private  contract 
organizations  to  comply  with  the 
provisions  of  the  Debt  Collection  of  1982 
and  to  comply  with  the  requirements  to 
update  security  clearance  investigations. 

S322.50DLA-LZ 

System  Name: 

Defense  Enrollment/Eligibility 
Reporting  System  (DEERS).  (50  FR 
22920)  May  29. 1985. 

Changes: 

Categories  of  Individuals  Covered  by 
the  System: 

After  the  last  word  "dependents"  add 
";  and  any  other  individuals  entitled  to 
care  under  the  health  care  program; 
providers  and  potential  providers  of 
health  care;  any  individual  who  submits 
a  health  care  claim." 

Categories  of  Records  in  the  System: 

After  the  last  word  "sponsor"  and 
";  and  claim  records  of  CHAMPUS 
claims  containing  enroUee,  patient  and 
provider  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  social  security  or  tax  ID  number  of 
providers  of  care." 

Purposes: 

Add  after  the  last  word  "amounts" 
add  "and  to  detect  fraud  and  abuse  of 
the  beneHt  program  by  claimants  and 
providers." 

Routine  Uses  of  Records  maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purpose  of  Such  Uses: 

Change  the  first  sentence  to  read 
"Department  of  Health  and  Human 
Services;  Veterans  Administration: 
Federal  Preparedness  Agency; 
Commerce  Department  and 
Transportation  Department  for  the 
Conduct  of  health  care  studies,  for  the 
planning  and  allocation  of  medical 
resources,  for  support  of  the  DEERS 
enrollement  process,  and  to  identify 
individuals  not  entitled  to  health  care." 

In  the  Second  sentence  change  the 
phrase  "The  data  provided  includes 
summary  data  *  *  *  "  to  "  the  data 
provided  includes  data  *  *  *" 

Change  the  last  sentence  to  the 
following:  'To  other  federal  agencies  to 
identify  fraud  and  abuse  of  the  federal 
agency's  programs  and  to 
identify 

Following  the  last  sentence  add 
"State,  local  and  territorial  governments 
to  help  eliminate  fraud  and  abuse  in 
their  beneGts  programs." 


S322.10  DLA-LZ 
SYSTEM  NAME 

Defense  Manpower  Data  Center  Data 
Base.  ,     ,  .    . . 

SYSTEM  LOCATKMl: 

Primary  location:  W.  R.  Church 
Computer  Center,  Navy  Postgraduate 
School,  Monterey,  CA  93920. 

Back-up  flies  maintained  in  a  back 
vault  In  Hermann  Hal,  Naval 
Postgraduate  School,  Monterey,  CA. 

Decentralized  segments — ^Portions  of 
this  file  may  be  maintained  by  the 
military  personnel  and  finance  centers 
of  the  services;  selected  civilian 
contractors  with  research  contracts  in 
manpower  area  and  other  Federal 
agencies. 

CATEOORIES  OF  WtOIVIDUALS  COVEKEO  BY  THE 
SYSTEM: 

All  ofHcers  and  enlisted  personnel 
who  served  on  active  duty  from  July  1, 
1968  and  later  or  who  have  been  a 
member  of  a  reserve  component  since 
July  1975;  retired  military  personnel; 
participants  in  Project  100,000  and 
Project  Transition  and  the  evalution 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1, 1970,  and  later.  DoD 
civilian  employees  or  DoD  civilian 
employees  separated  since  January  1, 
1971.  All  veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  Jcmuary  1, 1971,  or  who 
participated  in  a  Department  of  Labor 
special  training  program  since  July  1, 
1971.  All  individuals  who  ever 
participated  in  an  educational  program 
sponsored  by  the  U.S.  Armed  Forces 
Institute,  all  individuals  who 
participated  in  the  Armed  Force 
Vocational  Aptitude  Testing  Programs 
at  the  high  school  level  since  September 
1969.  Individuals  who  responded  to 
various  paid  advertising  campaigns 
seeking  enlistment  information  since 
July  1, 1973;  participants  in  the 
Department  of  Health  and  Human 
Services,  National  Longitudianl  Survey. 
Individuals  responding  to  recruiting 
advertisements  since  January  1978; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  disability  payments  or 
disabiUty  income  compensation  from  the 
Veterans  Administration;  surviving 
spouses  of  active  or  retired  deceased 
military  personnel;  100%  disabled 
veterans  and  their  survivors. 

Individuals  receving  disability 
compensation  frova  the  Veterans 
Administration  or  who  are  covered  by  a 


Veterans  Administration  insurance  or 
benefit  program;  civilian  employees  of 
the  Federal  Government;  dependents  of 
active  duty  military  retirees,  selective 
service  registrants.  Individuals  receiving 
a  security  background  investigation  as 
identified  in  the  Defense  Central  Index 
of  Investigation. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Computerized  records  consisting  of 
Name,  Service  Number.  Selective 
Service  Number,  Social  Security 
Account  Number,  demographic 
information  such  as  home  town,  age. 
sex  and  race,  and  education  level; 
civilian  occupational  information, 
military  personnel  information  such  as 
rank,  length  of  service,  military 
occupation;  aptitude  scores,  post-service 
education,  training,  and  employment 
information  for  veterans;  participation 
in  various  inservice  education  and 
fraining;  programs,  military 
hospitalization  records  and  home  and 
work  addresses. 

Champus  claim  records  containing 
enroUee,  patient  and  provider  data  such 
as  cause  of  treatment,  amount  of 
payment,  name  and  social  security  or 
tax  ID  of  providers  or  potential 
providers  of  care,  military  compensation 
data,  selective  service  regisfration  data. 
Veterans  Administration  disability 
payment  records,  security  clearance 
records  and  credit  or  financial  data  as 
required  for  security  background 
investigations. 

AUTHORrrr  for  maintenance  of  the 
system: 

10  U.S.C.  136:  Pub.  L  97-252. 

purpose(s): 

The  purpose  of  the  system  of  records 
is  to  provide  single  central  faciUty 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  functions,  perform 
longitudinal  statistical  analysis,  identify 
current  and  former  DoD  dviUan  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs  and  to  collect  debts 
owed  to  the  United  States  Government 
and  state  and  local  governments. 

ROUTINE  USES  OF  RECORDS  MAMfT  AINEO  M 
THE  SYSTEM,  INCUMMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Veterans  Administration  (VA):  To 
administer  Veterans  Adminisfration  and 
DoD  programs  for  Reserve  pay,  VA 
compensation  mihtary  retired  pay  and 
active  duty  separation  payments.  To 
analyze  the  costs  to  the  individual  of 
military  service  connected  disabilities, 
to  monitor  the  amount  of  coverage  under 
the  Veterans'  Group  Life  Insurance 
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program,  and  to  provide  information  on 
individuals'  eligibility  for  Gi  Bill 
education  and  training  benefits.  To 
Veterans  Administration  and  its 
contractor,  the  Prudential  Insurance 
Company,  to  notify  members  of  the 
Individual  Ready  Reserve  (IRR)  of  their 
right  to  apply  for  Veterans'  Group  Life 
Insurance  coverage.  To  the  Veterans 
Administration  Management  Sciences 
Staff  for  Reports  and  Statistics  Services, 
Office  of  the  Comptroller,  for  the 
purpose  of  selecting  samples  for  surveys 
asldng  veterans  about  the  use  of 
■veterans  benefits  and  satisfaction  with 
VA  services,  and  to  validate  eligibility 
for  VA  benefits. 

internal  Revenue  Service  (IRS):  For 
the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  debt  coUectian.  For  the  purpose  of 
conducting  aggregate  statistical 
analyses  on  the  impact  on  OoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  of  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studing  the  comparability  of 
civihan  and  military  pay  and  beneBts. 

Department  of  Health  and  Human 
Services  (DHHS):  Disclosure  of 
information  from  this  system  may  be 
made  to  the  Office  of  the  Inspector 
General  for  the  purpose  of  identification 
and  investigation  of  DoD  employees 
(military  and  civilian)  who  may  be 
improperly  receiving  funds  under  the 
Aid  for  Families  of  Dependent  Children 
Program.  To  the  Office  of  Child  Support 
Enforcement,  pursuant  to  Pub.  L  93-647, 
to  assist  state  child  support  offices  in 
locating  absent  parents  in  order  to 
establish  and/or  enforce  child  support 
obUgations. 

Social  Security  Administration 
(DHHS):  To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  conducting 
statistical  analyses  of  impact  of  military 
service  and  use  of  GI  Bill  benefits  on 
long  term  earning.  To  the  Bureau  of 
Supplemental  Security  Income  for  the 
purpose  of  verification  and  adjustment 
of  payments  made  by  the  SSA  to  the 
active  and  retired  miUtary  members 
under  the  Supplemental  Security  Income 
Program. 

E)oD  Civilian  Contractors:  Disclosure 
of  information  may  be  made  from  this 
system  to  contractors  for  the  purpose  of 
performing  research  on  manpower 
problems  for  statistical  analyses. 

Office  of  Personnel  Management 
(Ol^f):  Disclosure  of  information  may 
.  be  made  from  this  system  for  the 
purpose  of  OPM  carrying  out  its 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions,  and  other 


information  necessary  for  those 
management  functions. 

Selective  Service  System  (SSS): 
Information  from  this  system  may  be 
disclosed  to  the  Director  of  the  Selective 
Service  System  for  the  purpose  of 
facilitating  compliance  of  members  and 
former  members  of  the  Armed  Forces, 
both  active  and  reserve,  with  the 
provisions  of  the  Selective  Service 
System  registration  regulations. 

Department  of  Education  (DOE): 
Disclosure  of  information  may  be  made 
from  this  system  to  DOE  for  the  purpose 
of  identifying  individuals  who  appear  to 
be  in  default  on  their  guaranteed  student 
loans  so  as  to  permit  DOE  to  take 
action,  where  appropriate,  to  accelerate 
recoveries  of  defaulted  loans. 

Federal  Government  and  Quasi- 
Federal  Agencies:  To  identify  military 
retirees  employed  in  a  civilian  capacity 
whose  civilian  pay  must  be  offset  as  a 
result  of  increases  in  military  retiree  pay 
pursuant  to  the  Budget  Reconciliation 
Act  of  1982.  Pub.  L.  97-252. 

To  Federal  Agencies.  Territorial,  State 
and  Local  Governments:  To  support 
personnel  functions  requiring  data  on 
prior  military  service  credit  for  their 
employees  or  for  job  applications.  To 
help  eliminate  fraud  and  abuse  in  their 
benefit  programs  and  to  collect  debts 
and  overpayments  owed  to  those 
programs.  Information  released  includes 
name,  social  security  account  number 
and  mailing  address  of  individuals. 

Other  Federal  Agencies:  To  help 
eliminate  baud  and  abuse  in  the 
programs  administered  by  agencies 
within  the  Federal  government  and  to 
collect  debts  and  overpayment  owed  to 
the  Federal  government.  Information 
release  may  include  aggregate  data  and/ 
or  individual  records  in  the  record 
system  may  be  transferred  to  any  other 
federal  agencies  having  a  legitimate 
need  for  such  information  and  applying 
appropriate  safeguards  to  protect  data 
so  provided.  Records  of  debtors 
obligated  to  DoD,  but  currently 
employed  by  another  federal  agency 
may  be  referred  to  the  employing  agency 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  for  the  purpose  of 
the  debt. 

Consumer  Reporting  Agencies: 
Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

Credit  Bureaus  and  Debt  Collection 
Agencies:  Disclosures  may  be  referred 
to  private  contract  organizations  to 
comply  with  the  provisions  of  the  Debt 
Collection  Act  of  1982  (10  U.S.C.  136)  for 
non-payment  of  an  outstanding  debt. 


and  to  comply  with  requirements  to 
update  security  clearance  investigations. 

Blanket  Routine  Uses:  See  also  the  * 
blanket  routine  uses  set  forth  at  the 
beginning  of  the  Defense  Logistics 
Agency's  listing  of  systems  of  records 
which  are  also  applicable  to  this  record 
system. 

KNJCICS  AND  PHACTICES  TON  STOINNO, 

REmwviNa.  ACcessMO,  rctainnm  and 

D<SK>SINO  Of  RECONOa  m  TNC  SYTmi: 

stonaqe: 
Magnetic  computer  tape. 

mmiEVAaiuTv: 

Retrievable  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAnouAROs: 

Primary  location — At  W.  R.  Church 
Computer  Center,  tapes  are  stored  in  a 
locked  cage  in  machine  room,  which  is  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location — tapes  are  stored  in 
a  bank  type  vault  and  buildings  are 
locked  after  hours  and  only  properly 
cleared  and  authorized  personnel  have 
access. 

firrENTION  AND  OISPO«AL: 

Files  constitute  a  historical  data  base 
and  are  permanent. 

SYSTEM  MANAQERiS)  AND  AOOIIESS<ES): 

Deputy  Director,  Defense  Manpower 
Data  Center  (DMDC),  550  Camino  El 
Estero,  Monterey.  CA  93940. 

NOTIFICATKMI  ntOCEDURES: 

Information  may  be  obtained  from  the 
System  Manager. 

mCORO  ACCESS  pnoceoures: 

Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

Written  requests  for  information 
should  contain  the  full  name,  Social 
Security  Number,  date  of  birth,  and 
current  address  and  telephone  number 
of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license,  or  military  or  other 
identification  card. 

COMTESTINO  RECORD  PROCEDURES: 

The  DLA  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  may  be 
obtained  from  the  System  Manager. 


ipHBiliHSEi  ■ 
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mCOMD  tOUIICC  CATCOOfUES: 

The  Military  Services,  the  Veterans 
Administration,  the  Department  of 
Education.  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management,  federal  and  Quasi-federal 
agencies.  Selective  Service  System,  the 
U.S.  Postal  Service.  ,     _ 

SYSmiB  EKEMPTCO  PROM  CCHTAIN 

movwiONa  oPTHi  act: 

None. 

S322.S0DLA-LZ 

SYSTIM  NAME: 

Defense  Enrollment/Eligibility 
Reporting  System  (DEERS). 

SYSTEM  LOCATKM: 

Primary  location:  W.R.  Church 
Computer  Center.  Navy  Postgraduate 
School.  Monterey,  CA  93940. 

Decentralized  segments — A  support 
center  and  an  elibility  center  are 
maintained  and  operated  by  a 
contractor  in  Monterey,  CA  and 
Alexandria,  VA;  two  data  processing 
centers  in  Sacramento.  CA  and  Camp 
Hill,  PA  and  the  Processing  Center  for 
Automation  of  DoD  Forms  1172  in  Santa 
Barbara,  CA. 

Back-up  flies  maintained  at  the 
Defense  Manpower  Data  Center,  550 
Camino  El  Estero,  Monterey.  CA  9394a 

CATEOdNES  OF  WDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Armed  Forces  and 
reserve  personnel  and  their  dependents, 
retired  Armed  Forces  personnel  and 
their  dependents;  surviving  dependents 
of  deceased  active  duty  or  retired 
personnel;  active  duty  and  retired  Coast 
Guard  personnel;  active  duty  and  retired 
Public  Health  Service  (PHS)  personnel 
(Commissioned  Corps)  and  their 
dependents;  and  active  duty  and  retired 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  employees 
(Commissioned  Corps)  and  their 
dependents;  and  State  Department 
employees  employed  in  a  foreign 
country  and  their  dependents  and  any 
other  individuals  entitled  to  care  under 
the  health  care  program;  providers  and 
potential  providers  of  health  care;  any 
individual  who  submits  a  health  care 
claim. 

CATEGORIES  OF  RECORDS  IN  TNE  SYSTBN: 

Computer  files  containing 
beneficiary's  name.  Service  or  Social 
Security  Number  of  sponsor,  enrollment 
number,  relationship  of  benericiary  to 
sponsor,  residence  address  of 
beneficiary  to  sponsor,  residence 
address  of  beneficiary  [includes  zip 


code),  date  of  birth  of  beneficiary,  sex  of 
beneficiary,  branch  of  service  of 
sponsor,  dates  of  beginning  and  ending 
eligibility,  number  of  dependents  of 
sponsor,  primary  unit  duty  location  of 
sponsor,  race  and  ethnic  origin  of 
beneficiary,  occupation  of  beneficiary, 
rank/pay  grade  of  sponsor  and  claim 
records  of  CHAMPUS  claims  containing 
enrollee,  patient  and  provider  data  such 
as  cause  of  treatment  amount  of 
payment,  name  and  social  security  or 
tax  ID  number  of  providers  of  care. 

authorrrv  por  maintenance  op  tne 
system: 

10  U.S.C.  136;  1989  Rub.  L.  91-121. 
Section  404(A)(2),  'Establishment  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs;  the  Presidentially 
Commissioned  Department  of  Defense. 
Department  of  Health.  Education  and 
Welfare.  Office  of  Management  and 
Budget  Report  of  the  Health  Care  Study 
(completed  December  1975)':  DoD 
Directive  1341.1,  Defense  Enrollment/ 
Eligibility  Reporting  System,  October  14, 
1981;  DoD  Instruction  1341Z  DEERS 
Procedures.  - .     . 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
provide  a  data  base  for  determining 
eligibility  to  receive  health  care  benefits 
under  the  Uniformed  Health  Services 
Delivery  System  and  CHAMPUS.  to 
monitor  the  accuracy  of  payments  and 
to  identify  and  collect  overpaid  amounts 
and  to  detect  fraud  and  abuse  of  the 
benefit  program  by  claimants  and 
providers. 

ROUTINE  USES  OF  RECORDS  MAHITAINEO  IN 
THE  SYSTEM,  INCLUOINQ  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

Department  of  Health  and  Human 

Services;  Veterans  Administration; 
Federal  Preparedness  Agency; 
Commerce  Department  and 
Transportation  Department  for  the 
conduct  of  health  care  studies  and  for 
the  planning  and  allocation  of  medical 
resources,  for  support  of  the  DEERS 
enrollment  process,  and  to  identify 
individuals  not  entitled  to  health  care. 
The  data  provided  includes  data  on 
ages,  sex,  residence  and  other 
demographic  parameters.  To  other 
federal  agencies  to  identify  fraud  and 
abuse  of  the  federal  agency's  programs 
and  to  identify  debtors  and  collect  debts 
and  overpayments  in  the  DoD  health 
care  programs.  State  and  local  and 
territorial  governments  to  help  eliminate 
fraud  and  abuse  in  their  benefit 
programs. 


POUCIKS  AND  PHACnCCS  POR  STORMO, 
RE  IRIS  VINO,  ACCESEINO,  RETAMMQ,  AMD 
DISPOSINO  OP  RECORDS  M  THI SVSTBK 

STORAOS: 

Records  are  maintained  on  magnetic 
tapes  and  discs  are  housed  in  a 
controlled  computer  media  Hbraiy.  ' 

RETRIBVAMUTV: 

Records  about  individuals  are 
retrieved  by  an  algorithm  determined  by 
contractor  which  uses  name,  enrollment 
number.  Social  Security  Nimiber.  date  of 
birth,  rank  and  duty  location  as  possible 
inputs.  Retrievals  are  made  on  a 
summary  basis  by  geographic 
characteristics  and  location  and 
demographic  characteristics. 
Information  about  individuals  will  not 
be  distinguishable  in  such  summary 
retrievals.  Retrievals  for  the  purposes  of 
generating  address  lists  for  direct  mail 
distribution  of  health  care  information 
may  be  made  using  selection  criteria 
based  on  geograpMc  and  demographic 
keys. 

SAPEOUARDS: 

Computerized  records  are  maintaiited 
in  a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  resticted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
administrative  procedures  (e.g..  fire 
protection  regulations).  Exits  used  solely 
for  emergency  situations  are  secured  to 
prevent  unauthorized  instrusion. 

Personal  data  stored  at  a  separate 
location  for  backup  purposes  is 
protected  at  least  comparably  to  the 
protection  provided  at  the  primary 
location. 

Requirements  for  protection  of 
information  are  binding  on  contractors 
or  their  representative  and  are  subject 
to  the  following  minimum  standards: 

Access  to  personal  information  is 
restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties,  and  to  the  individuals 
who  are  the  subject  of  the  record  or 
their  authorized  representative.  Access 
to  personal  information  is  further 
retricted  by  the  use  of  passwords  which 
are  changed  periodically. 

All  those  officials  whose  duties 
require  access  to,  or  processing  and 
maintenance  of,  personal  information 
are  trained  in  the  proper  safeguarding 
and  use  of  the  informatioiL 

RETENTION  AND  DISPOSAL: 

Computerized  records  on  an 
individual  are  maintained  as  long  as  the 
individual  is  legally  eligible  to  receive 
health  care  benefits  fi-om  the  Uniformed 
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Health  Sdenoes  Delivery  System.  The 
records  are  maintained  for  two  (2)  years 
after  termination  of  eUgibility. 

Records  may  be  disposed  of  or 
destroyed  only  in  accordance  with  DoD 
Component  record  management 
regulations  which  conform  to  the 
controlling  disposition  of  such  material 
as  set  forth  in  44  U.SC.  3301-3314.  Non- 
record  material  containing  personal 
information  and  other  material  of 
similar  temporary  nature  is  destroyed  as 
soon  as  its  intended  purpose  has  been 
served  under  procedures  estabUshed  by 
the  Head  of  the  OoD  Component 
consistent  with  the  following 
requirement  Such  material  shall  be 
destroyed  by  tearing,  burning,  melting, 
chemical  deposition,  pulping, 
pulverizing,  shredding,  or  mutilation 
sufficient  to  preclude  recognition  or 
reconstruction  of  the  information. 


I)  MM  MMMiaa(ES): 

Project  Manager,  DEERS,  Defense 
Manpower  Data  Center,  2100  Garden 
Road,  Suite ),  Monterey,  CA  9394a 


Information  may  be  obtained  from: 
Project  Manager.  DEERS,  Defense 
Manpower  Data  Center.  2100  Garden 
Road,  Suite  J,  Monterey,  CA  93940. 


Requests  from  individuals  should  be 
addressed  to:  Project  Manager,  DEERS, 
Defense  Manpower  Data  Center,  2100 
Garden  Road,  Suite  ],  Monterey,  CA 
93940,  (406)  e46-212a  Autovon:  878- 
2128. 

Written  requests  for  the  information 
should  contain  full  name  of  individual 
and  sponsor,  if  applicable,  and  other 
attributes  required  by  previously 
mentioned  search  algorithm. 

For  personal  visits  the  individual 
should  be  able  to  provide  a  data  element 
required  to  satisfy  the  previously 
mentioned  algorithm. 

Identification  should  be  corroborated 
with  a  driver's  license  or  other  positive 
identificatiq^. 

COMTMTIWO  mCOIIO  WtOCaDOWES; 

The  DLA  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  32  CFR  Part  286b  and  OSD 
Administrative  Instruction  No.  81. 

MCONO  aOUnCK  CATIQOMtt: 

Personnel  and  financial  pay  systems 
of  the  Military  Departments,  the  coast 
Guard,  the  Public  Health  Service,  the 
National  Oceanic  and  Atmospheric 
Administration  and  other  Federal 
agencies  having  employees  eligible  for 
military  medical  care. 


•Yvram  ixnwno  moM  carr AM 

MOVmONS  or  TMS  ACT 

None. 

(FR  Doc.  BS-30123  Piled  12-19-65: 8:45  am] 
MUMQ  COOf  MIS-Ot-H 


Corps  Of  Engineers,  Department  Of 
ttie  Aimy 


t  To  Prepere  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Proposed  Navigational 
Improvements  on  the  Kvichak  River 
Near  Levelock.  AK 


:  U.S.  Army  Engineer  Disrtict. 
Alaska. 

action:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement. 

SUMMANY:  1.  The  proposed  action  is  to 
determine  the  feasibility  of  navigational 
improvements  on  the  Kvichak  Flat  near 
the  outlet  of  Iliamna  Lake. 

2.The  navigational  improvements  will 
alleviate  the  grounding  of  barge  traffic 
during  the  spring  and  early  summer 
months.  These  barges  supply  goods  to 
the  communities  along  Iliamna  Lake. 
Navigational  improvements  to  be 
studied  include,  but  are  not  limited  to; 
dredging,  channelization,  and  slough 
blocking. 

3.  Scoping  for  the  DEIS  will  include 
coordination  with  interested  local,  State, 
and  Federal  agencies  and  other 
interested  parties.  Formal  scoping 
meetings  are  not  planned  at  this  time. 

Anticipated  subjects  to  be  addressed 
included:  socio-economic  impacts, 
cultural  resources,  water  quality, 
fisheries,  widlife,  endangered  species, 
and  measures  to  minimize  adverse 
impacts. 

4.  The  expected  completion  date  for 
the  DEIS  is  February.  1987. 

ADOMESS:  Questions  about  the  proposed 
action  and  the  DEIS  can  be  answered 
by:  William  D.  Lloyd.  Chief. 
Environmental  Resources  Section,  U.S. 
Army  Engineer  District.  Alaska,  P.O. 
Box  898,  Anchorage,  Alaska  99506-0898. 
Dated:  Deceint>er  11. 1985. 

Roy  S.  Cariaoo,  |r.. 

Lieutenant  Colonel,  Corps  of  Engineers, 

Acting  District  Engineer. 

[FR  Doc  85-30099  Filed  12-19-85;  a-45  am] 

MUMQCOOE  3710-NL-4I 


DEPARTMENT  OF  ENERGY 
University  of  Wasiiington  Grant  Award 

AOENCV:  Department  of  Energy, 
Richland  Operations  Office. 


action:  Notice  of  Restriction  of 
Eligibility  for  Grant  Award. 

summary:  The  Department  of  Energy. 
Richland  Operations  Office,  announces 
that  it  intends  to  award  a  grant  to  the 
University  of  Washington  acting  as 
fiscal  and  legal  agent  for  the  Northwest 
College  and  University  Association  for 
Science  (NORCUS),  in  the  amount  of 
$450,000  for  the  first  year  of  a  five  year 
project  period  for  the  "University — DOE 
Laboratory  Cooperative  Program." 
Funding  during  the  next  five  years  is 
expected  to  average  $700,000  per  year. 
Pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  600.7(b),  DOE- 
Richland  has  determined  that  eligibility 
for  this  grant  award  shall  be  limited  to 
the  University  of  Washington  on  behalf 
of  NORCUS. 

Grant  number:  DE-FG06-86ER75235. 

Scope  of  project:  NORCUS  proposes 
to  facilitate  the  process  of  providing 
college  and  university  science  and 
engineering  faculty  and  students  with 
energy-related  training  and  research 
experience  in  DOE  Laboratory  and 
contractor  facilities  in  the  Richland 
area.  Activity  will  include  the 
appointments  and  assignments  of 
undergraduate  students,  graduate 
students,  faculty,  post  doctoral  research 
associates  and  some  pre-coUege 
personnel;  as  well  as  the  conduct  of 
seminars,  workshops,  visits,  and 
institutes  under  the  University — DOE 
Laboratory  Cooperative  Program. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Marji  Parker,  U.S.  Department  of 
Energy.  Richland  Operations  Office. 
P.O.  Box  550,  Richland,  WA  99352  (509) 
376-2029. 

Issued  in  Richland,  WA  December  9, 1965. 
Michael ).  Lawrence, 
Manager. 

[FR  Doc.  85-30140  Filed  12-19-85;  8:45  am] 
BtUINQ  COOE  64SO-01-M 


Economic  Regulatory  Administration 

[ERA  Dodtet  No.  85-34-NG] 

Amoco  Energy  Trading  Corp.; 
Application  To  Import  Natural  Gas 
From  Canada 

AOCNCV:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  fit)m  Canada  for  Short-Term  and 
Spot  Sales. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
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on  December  4, 1985.  of  an  application 
filed  by  Amoco  Energy  Trading 
Corporation  (Amoco  Energy)  for  blanket 
authorization  to  import  from  Canada  up 
to  35  Bcf  per  year  of  natural  gas  over  a 
two-year  period  beginning  on  the  date  of 
first  delivery.  The  gas  would  be  supplied 
by  various  Canadian  pipelines  and 
producers  and  sold  to  natural  gas 
distributors  and  other  U.S.  purchasers. 
Amoco  Energy  profrases  to  file  quarterly 
reports  indicating,  by  month,  whether 
sales  have  been  made,  and  if  so,  giving 
the  details  of  each  transaction 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  Delegation  Order  No.  0204-111. 
Protests,  motions  to  intervene,  notices  of 
intervention,  and  written  comments  are 
invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.  on  January  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Dukes,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Ave..  SW.,  Washington. 
DC  20585,  (202)  252-9590 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Ave..  SW.,  Washington. 
DC  20585,  (202)  252-6667 

SUPPLEMENTARY  INFORMATION:  Amoco 
Energy,  a  Delaware  corporation,  is  a 
wholly-owned  subsidiary  of  Amoco 
Company,  which  is  wholly  owned  by 
Amoco  Corporation.  Amoco  Corporation 
is  an  integrated  company  engaged  in 
exploration,  production,  refining, 
transportation  and  marketing  of  oil. 
natural  gas  and  other  hydrocarbons. 

Amoco  Energy  seeks  authorization  to 
import  up  to  a  total  of  35  Bcf  per  year  of 
Canadian  gas  for  a  term  of  two  years 
(for  a  total  of  up  to  70  Bcf)  for  short-term 
or  spot  sales.  The  applicant  states  that  it 
seeks  the  authorization  on  a  self- 
implementing  or  blanket  basis  in  order 
to  eliminate  regulatory  delays  which  it 
asserts  place  the  Canadian  supplies  at  a 
competitive  disadvantage  in  the  U.S. 
spot  market. 

Amoco  Energy  states  that  it  would  act 
as  a  broker  for  U.S.  purchasers, 
individual  Canadian  producer  groups 
and  associations,  and  Canadian 
pipelines.  Amoco  Energy  may  also  act 
on  its  own  behalf  as  an  importer  of 
natural  gas  for  resale  to  U.S.  purchasers. 
Amoco  expects  to  sell  the  gas  to 
industrial  end-users,  agricultural  users, 
electric  utilities,  pipelines  and 
distribution  companies. 


The  applicant  intends  to  purchase  the 
gas  from  a  number  of  Canadian 
suppliers  whose  identities,  as  well  as 
those  of  the  buyers,  would  not  be  known 
until  the  transactions  are  consummated. 
Amoco  Energy  indicates  that  the 
specific  terms  of  each  short-term  or  spot 
sale  will  be  the  product  of  negotiations 
and  responsive  to  market  conditions. 
Amoco  Energy  expects  that  the  majority 
of  short-term  and  spot  sales  would  be 
used  to  displace  higher  priced  domestic 
energy  supplies.  Amoco  Energy 
proposes  filing  quarterly  reports  giving 
the  specific  terms  for  each  sale, 
including  the  price  paid  by  the 
purchaser,  the  volume,  the  duration  of 
the  agreement,  transportation 
arrangements  to  deliver  the  gas  fitim  the 
U.S.-Canadian  border  and,  where 
applicable,  contract  adjustments  and 
take  provisions. 

Amoco  Energy  believes  that  approval 
and  implementation  of  this  gas  import 
application  would  have  a  positive 
impact  on  the  environment  in  instances 
where  Amoco  Energy's  natural  gas  is 
displacing  the  consumption  of  high 
sulfur  fuel  oil  and  coal.  When 
competitively  priced  in  the  market  place, 
no  adverse  environmental  impact  is 
anticipated.  In  addition,  Amoco  states 
that  it  intends  to  use  existing 
transmission  systems  and  does  not 
require  the  construction  of  new  or 
separate  facilities  in  order  to  import  the 
gas. 

In  support  of  its  application.  Amoco 
Energy  states  that  approval  of  its 
arrangement  would  be  consistent  with 
the  public  interest  because  of  the 
beneficial  competitive  consequences 
inherent  in  freely  negotiated  spot  and 
short-term  sales.  Thus,  if  Amoco  Energy 
cannot  obtain  competitively  priced 
Canadian  gas  or  adjust  the  sales  price  to 
meet  the  market  price,  no  sales  would 
be  made  and  no  gas  would  be  imported 
under  the  requested  authorization. 

This  application  is  one  of  a  number 
received  by  the  ERA  concerning  the 
purchase  of  imported  gas  for  spot  and 
short-term  blanket  opportunities.  The 
authorization  would  provide  the 
applicant  with  blanket  import  approval 
to  negotiate  and  transact  individual 
short-term  sales  arrangements  without 
further  regulatory  action.  The  requested 
authorization  is  similar  to  other  blanket 
imports  the  ERA  has  recently  approved. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  pubUc  interest  (49  FR 
6684.  February  22. 1984).  The  objective 
of  this  policy  is  to  free  commercial 


parties  from  undue  government 
interference  in  determining  contract 
terms  and  reflects  the  importance  of 
buyer-seller  negotiation.  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is' 
competitive.  Parties  opposing  ti^e 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Odier  linf onnaioD 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for      ; 
any  decision  on  the  appUcation  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  GA-076-A.  RG-23.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  They  must 
be  filed  no  later  than  4:30  p.m..  January 
21.1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  appUcation 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
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are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  hcts. 

ff  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Amoco  Energy's  application 
is  available  for  inspection  and  copying 
in  the  Natural  Gas  Division  Docket 
Room,  GA-a75-A,  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m..  Monday 
throo^  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.,  on  December 
16.1985. 
Robett  L.  Davias, 

Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

|FR  Doc  85-^0137  Filed  12-19-65:  8:45] 


[ERA  Doctol  No.  tS-Sr-NQ] 
National  Qas  Iniporla;  Amlran  Gtaw 

linpoft  Nalufal  Gaa  From  Canada  for 
Short-Tonn  and  Spot  Salaa 

AOCNCV:  Economic  Regulatory 
Administration.  DOE. 
action:  Notice  of  Application  for    , 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada  for  Short-Term  and 
Spot  Sales. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  ^ves  notice  of  receipt 
on  December  4, 196S.  of  an  application 
from  Amtran  Gas  Transmission,  Inc. 
(Amtran)  a  wholly-owned  subsidiary  of 
Diamond  ^ararock  Exploration 
Company,  for  blanket  authorization  to 
import  Canadian  natural  gas  for 
individual  short-term  and  spot  sales. 
Authorization  is  requested  to  import  up 
to  200  MMcf  of  Canadian  natural  gas  a 
day  and  a  maximum  of  100  Bcf  during  a 
two-year  term  beginning  on  the  date  of 
first  delivery  of  the  import  Amtran 
intends  to  market  the  natural  gas 
produced  by  its  affiliate,  Diamond 
Shamrock  Exploration  of  Canada,  as 
well  as  to  act  as  a  purchaser-reseller 
and  a  mariceter  of  other  gas  supplies, 
acting  as  agent  on  behalf  of  both 
producers  and  purchasers.  Amtran 
proposes  to  submit  quarterly  reports 
witidn  30  days  following  each  calendar 
quarter.       < 


The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATE  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  January  XL.  198& 
FOR  FURTHBR  MPOMMTION  CONTACT: 
Edward ).  Peters,  Jr..  Natural  Gas 
Divisioa.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Forrestal  Building.  Room  GA-076, 
1000  Independ«ice  Avenue,  SW.. 
Washington.  DC  20585  (202)  252-8162 
Diane  Stubbs,  Office  of  Cieneral 
Counsel  Natural  Gas  and  Mineral 
Leasing.  U.S.  Department  of  Energy. 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  252-6667 
SUPPLEMKNTAMV  INfOWMATION;  The 

decision  on  this  application  will  be 
made  ooasistoit  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (48  FR 
6684.  February  22, 1964).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicants  assert 
that  ^s  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  resptmse  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervenue  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration,  Room  GA-076,  RG-23, 


Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20565. 
They  must  be  filed  no  later  ttian  4:30 
p.m.  January  21, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
throu^  respoases  to  dus  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  interventioo  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additioinal  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  fmal  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  §  590.316. 

A  copy  of  Amtran's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
CA-07&-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington.  D.C..  December  16, ' 
1965. 
RolMrt  L.  Daviss, 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

(FR  Doc.  85-30136  Filed  12-l»-65: 8:45  am] 
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ACTION:  Notice  of  Application  for 
Authorization  to  Import  Natural  Gas 
from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  4. 1985.  of  the  application 
of  Frito-Lay,  Inc.  (Frito-Lay)  to  import  on 
a  best-efforts  basis  up  to  2,000  MMBtu  of 
Canadian  natural  gas  per  day  and  up  to 
1,460,000  MMBtu  over  a  two-year  period 
from  December  31, 1985,  to  December  31, 
1987,  for  use  in  its  food  processing 
plants  in  Vancouver,  Washington,  and 
Beaverton,  Oregon.  The  imported 
volumes  are  to  be  purchased  from  Poco 
Petroleum  Ltd.  (Poco)  at  a  border  price 
of  $2.25  (U.S.)  per  MMBtu  and 
transported  by  Northwest  Pipeline 
Corporation  and  Northwest  Natural  Gas 
Company.  The  contract  contains  a 
market-out  provision  which  permits 
Frito-Lay  to  renegotiate  or  terminate  the 
contract  unless  the  delivered  price 
remains  less  than  or  equal  to  competing 
gas  prices  of  alternate  suppliers. 

The  application  is  Tiled  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m..  on  January  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Breckner,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue,  SW.. 
Washington,  D.C.  20585,  (202)  252- 
9482. 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
8667. 

SUPPLEMENTARY  INFORMATION:  The 

decision  on  this  application  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  th6  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 


Public  Conunent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  die  application. 
All  protests,  motions,  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration.  Room  GA-076,  RG-23, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
They  must  be  filed  no  later  than  4:30 
p.m..  January  21, 1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 


to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Frito-Lay's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8KX)  a.m.  and  4:30  pjn^  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington.  D.C  December  16, 
1985. 

Robert  L  Daviet. 

Director,  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
[FR  Doc.  85-30138  Filed  12-19-85: 8:45  am] 
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[ERA  Docket  No.  S5-36-NG] 

Natural  Gas  Imports;  Yankee 
Interruitional  Co.;  Application  To 
Import  Natural  Gas  From  Canada 

AQENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  Blanket  Application 
To  Import  Natural  Gas  from  Canada  for 
Short-Term  and  Spot  Sales. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  December  4, 1985,  of  an  application 
from  Yankee  International  Company 
(Yankee]  for  blanket  authorization  to 
import  for  short-term,  spot  sales  up  to 
400  MMcf  of  Canadian  natural  gas  per 
day  and  a  maximum  of  296  Bcf  over  a 
period  of  two  years  beginning  on  the 
date  of  first  delivery.  Yankee  proposes 
to  import  the  gas  both  for  its  own 
account  and  for  the  accounts  of  the 
currendy  undesignated  Canadian 
suppliers  and  U.S.  purchasers.  Yankee 
proposes  to  make  quarterly  reports  to 
the  ERA. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motion  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m..  January  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olga  T.  Ronkovich,  Natiu^I  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
Forrestal  Building,  Room  GA-076, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  252-9482; 
Diane  J.  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing,  Department  of  Energy, 
Forrestal  Building,  Room  6E-042. 1000 
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Independence  Avenue,  SW^ 
Washington,  DC  20585.  (202)  2S2-6887. 

decision  on  diis  appiicatkm  will  be 
made  consistent  with  the  Secretary  of 
Energy's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  marlcets 
served  is  the  primary  constderatioa  m 
determining  whether  it  is  in  the  puUic 
interest  (49  FR  66B4.  February  22, 1984). 
The  objective  of  this  policy  is  to  free 
commerdal  parties  bY)m  undue 
government  interference  in  determining 
contract  terms  and  reflects  the 
importance  of  buyer-seller  negotiation. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
has  asserted  that  this  import 
arrangement  is  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

Public  Comment  Procedures 

In  respome  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
thut  are  specified  by  the  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  GA-076-A,  RG-23  Forrestal 
Building.  100  Independence  Avenue, 
SW..  Washington  D.C.  20585.  They  must 
be  filed  no  later  than  4:30  p.m..  January 
21.1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  rephes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 


additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demoostrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
schedoled.  the  ERA  wiH  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
$590,316. 

A  ccq)y  of  Yankee's  application  is 
available  for  inspection  and  copjring  in 
the  Natural  Gas  Division  Dodcet  Room, 
GA-076-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  &-00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  Deceml>er  16. 
1985. 

Roliert  L.  Daviaa, 

Director,  Office  of  Fuels  Programs  Economic 
Regulatory  Administration. 
|FR  Ooc  85-30138  Filed  12-19-45;  8:46  amj 
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Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
i^ewings  wno  iiiueiiiennn  rncm 
Threehold  for  High  Cost  f«atural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L  95-621]  signed  into  law 
on  November  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natwal  gas  industry.  In 
general  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA, 
section  204(e).  the  Energy  Information 
Administration  (£IA)  herewith  pubUsfaes 
for  the  Federal  Bnei^gy  Regiilatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 


incremental  pricing  threshold  which  are 
to  be  effective  lanoary  1, 1986.  These 
prices  are  based  on  the  prices  of 
alternative  fuels.  For  further  information 
contact  Leroy  Brown.  Jr..  Energy 
Information  Administration.  1000 
Independence  Avenue.  SW.,  room  BE- 
034.  Washington.  DC  20S85.  Telephone: 
(202)  252-«)77. 

Sectknl. 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shoum  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC  . 
by  an  Interim  Rule  issued  on  April  2. 
1981.  in  Docket  No.  RM7»-21.  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  Britidi  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 
III. 
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Section  II — Incremental  pricing 
Threshold  for  Ifigh  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
October  1965  was  $32.87  per  barrel.  In 
order  to  establish  the  incremental 
pricing  threshold  (or  high  cost  natural 
gas.  as  identified  in  the  NGPA,  Tide  U, 
Section  203{a)(7l  this  price  was 
multiplied  by  U  and  converted  to  its 
equivalent  in  millions  of  BTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natiu-al  gas,  effective  January  1, 
1986.  is  $7.37  per  million  BTU's. 

Section  ID— Method  Used  to  Compute 
Price  Ceilings 

The  FERC.  by  Order  No.  50,  issued  on 
September  29, 1979,  in  Docket  No. 
RM79-21,  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167,  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceiTmgs.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  November  6, 
1981,  in  Docket  Na  RM61-28, 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
State  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of  August 
1985,  September  1985.  and  October 
1985.^  All  reports  of  volume  sold  and 
price  were  identified  by  the  State  into 
which  the  oil  was  sold. 


'Large  Induitrial  User — A  person/firm  which 
purchasaa  No.  6  fuel  oil  in  quantities  of  4.000  gallone 
or  greater  for  conaumption  in  a  business,  including 
the  space  heating  of  the  business  premises.  Electric 
Utilitiet.  governmental  bodies  (Federal.  State,  or 
l.ocal).  and  the  military  are  excluded. 


B.  Method  Used  to  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  January  1, 1986  (shown 
in  Section  I)  are  based  on  the  reported 
price  of  No.  6  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48 
contiguous  States,  for  each  of  the  3 
months,  August  1985,  September  1985, 
and  October  1965.  Reported  prices  for 
sales  in  August  1985  were  adjusted  by 
the  precent  change  in  the  nationwide 
volume-weighted  average  price  from 
August  1985  to  October  1965.  Prices  for 
September  1985  were  similarly  adjusted 
by  the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
September  1966  to  October  1965.  The 
volume-Weighted  3-montti  average  of 
the  adjusted  August  1985  and  September 
1965,  and  the  reported  October  1965 
prices  were  then  computed  for  each 
State. 

(2)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C).  Using  the  adjusted  prices  and 
associated  volimies  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  Standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  III.B.  (1)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
detennmed  for  each  month  of  the  3- 
month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  III.B(l)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
month  were  summed  over  the  3-month 
period  for  each  State  and  divided  by  the 
State's  total  sales  volume  during  the  3 
months  to  determine  the  State's  average 
low  price.  The  adjusted  weighted 
average  price  (as  calculated  in  Section 
III.B.(2))  was  compared  to  this  average 
low  price,  and  the  higher  of  the  values 
was  selected  as  the  base  foe  determining 
the  alternative  fuel  price  ceiling  for  each 
State.  For  those  States  which  had  no 
reported  sales  during  one  or  more 
months  of  the  3-month  period,  the 
appropriate  regional  voliune-weighted 
alternative  fuel  price  was  computed  and 
used  in  combination  with  the  available 
State  data  to  calculate  the  State 
alternative  fuel  price  ceiling  base.  The 
State's  alternative  fuel  price  ceiling  base 


was  compared  to  the  alternative  fuel 
price  ceiling  base  for  the  multistate 
region  in  which  the  State  is  located  and 
the  lower  of  these  two  prices  was 
selected  as  the  final  alternative  fuel 
price  ceiling  base  for  the  State.  The 
appropriate  lag  adjustment  factor  (as 
discussed  in  Section  III.B.4)  was  then 
applied  to  the  alternative  fuel  price 
ceiling  base.  The  alternative  fuel  price 
(expressed  in  dollars  per  gallon)  was 
multiplied  by  42  and  divided  by  6J  to 
estimate  the  altematfve  fuel  price  ceiling 
for  the  State  (expressed  in  dollars  per 
million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  August 
1985,  September  1985,  and  October  1985. 
The  alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  die  volume-weighted 
average  price  ceilings  for  Region  E, 
Region  F,  Region  G,  and  Region  R 
(4)  Lag  Adjustment  The  EIA  has 
implemented  a  procedure  to  partially 
compensate  for  the  two-month  lag 
between  the  end  of  the  month  for  which 
data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Piatt's  Oilgram  Price  Report  publicatifHi 
provides  timely  information  relative  to 
the  subject.  The  prices  foimd  in  Piatt's 
Oilgram  Price  Report  publication  are 
given  for  each  trading  day  m  the  form  of 
high  and  low  prices  for  No.  6  residual  oil 
in  20  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6.  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  December  13, 1985,  and 
dividing  that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  October  1965.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
one  for  FERC  Regions  A  and  B 
combined;  one  for  FERC  Region  C  one 
for  FERC  Regions  D.  E  and  G  combined: 
and  one  for  FERC  Regions  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
the  alternative  fuel  price  ceiling  for  each 
State  in  a  given  region  as  calculated  in 
Section  IU.a(3). 

List  of  States  by  Regjon 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 

Regkn  A 


Connecticut  ° 

New  Hampthire 

Maine 

Rhode  Island 

Massachuartts 
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Region  B 

Delaware 
Maryland 
New  Jersey 

New  York 
(Pennsylvania 

RegiooC 

Alabama 
Florida 
Georgia 
Mississippi 

North  Carolina 
South  Carolina 
Tennesse 
Virginia 

Region  D 

Illinois 
Indiana 
Kentucky 
Michigan 

Ohio 

West  Virginia 
*      Wisconsin 

Region  E 

Iowa 
Kansas 
Missouri 
Minnesota 

Nebraska 
North  Dakota 
South  Dakota 

Region  F 

Arkansas 
Louisiana 
New  Mexico 

Oklahoma 
Texas 

Region  G 

Colorado 

Idaho 

Montana 

Utah 
Wyoming 

Region  H 

Arizona 

California 

Nevada 

Oregon 
Washington 

Dated:  December  18. 1985. 

L.A.  Pettis, 

Acting  Deputy  Administrator,  Energy 
Information  Administration. 

|FR  Doc.  85-30262  Filed  12-18-65;  3:33  pml 

BILLMQ  CODE  MS0-01-M 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP86-17S-000.  et  aL  ] 

Natural  Gas  Certification  Filings; 
Midwestern  Gas  Transmission  Co.,  et 


December  13. 1965. 

Take  notice  that  the  following  have 
been  made  with  the  mission: 

1.  Nfidwestem  Gas  Transmission 
Company 

IDoclcet  No.  CP86-176-000) 

Take  notice  that  on  November  1. 1985, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP86-176-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Tenngasco  Corporation  (Tenngasco), 
acting  as  agent  for  certain  companies, 
for  a  period  through  December  31, 1988, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Midwestern  requests  authorization  to 
render  a  transportation  service  for 
Tenngasco  pursuant  to  the  terms  of  a 
gas  transportation  agreement 
(agreement)  between  Midwestern  and 
Tenngasco,  as  agent  for  Northern  Illinois 
Gas  Company,  Inland  Steel  Company, 
The  Peoples  Gas  Light  &  Coke  Company, 
Northern  Indiana  Public  Service 
Company,  Koppers  Company,  Inc.  and 
Olln  Corporation. 

It  is  stated  that  pursuant  to  the 
Agreement,  Midwestern  has  agreed  to 
accept  and  receive  daily  on  an 
interruptible  basis,  as  determined  in 
Midwestem's  sole  opinion,  up  to  938,000 
Mcf  of  natural  gas  per  day  for  the 
account  of  Tenngasco  from  various 
points  of  receipt. 

It  is  said  that  Midwestern  would,  in 
turn,  deliver  a  thermally  equivalent 
quantity  of  gas,  less  volumes  for 
Midwestem's  fuel  and  uses,  gas  lost  and 
unaccounted  for  and  plant  volume 
reduction  (PVR)  due  to  processing,  to 
Tenngasco  at  the  points  of  delivery. 

Midwestern  states  that  the  term  of  the 
agreement  expires  December  31, 1988. 
As  a  consequence,  Midwestern  requests 
that  the  Commission  issue  Midwestern 
pre-granted  abandonment  authorization, 
to  be  effective  11:59  p.m.  CST,  December 
31, 1988,  at  which  time  transportation 
service  rendered  by  Midwestern 
pursuant  to  the  Agreement  would 
terminate. 

It  is  stated  that  in  accordance  with  the 
agreement,  Midwestern  would  charge  a 
rate  for  this  transportation  service, 
based  upon  Midwestem's  Rate 
Schedules  IT-l  or  n-2,  as  shovra  on 
Midwestem's  effective  Tariff  sheet  Nos. 
5  or  6.  It  is  further  stated  that  the  rates 
for  transportation  of  PVR,  if  any,  would 
also  be  based  on  Midwestem's  Rate 
Schedules  IT-l,  or  IT-2.  It  is  also  said 
that  the  rates  for  the  transportation  of 
liquids,  if  any,  would  be  established 
pursuant  to  the  provisions  of  the 
agreement. 

Comment  date:  December  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Arkla  Energy  ResourceSj,  a  division  of 
Arka  Inc. 

[Docket  No.  CP81-40O-001| 

Take  notice  that  on  Decembe  2, 1985, 
Arkla  Energy  Resources,  a  division  of 
Arkla  Inc.  (Petitioner).  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP81-400-001  a  petition  to 
amend  the  order  issued  on  March  3, 
1982,  in  Docket  No.  CP81-81-400-000 
pursuant  to  section  7(c)  of  the  Natual 
Gas  Act  as  to  reflect  the  January  1, 1985, 


modifications  of  the  contract  between 
Petitioner  and  the  Electric  Division  of 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO),  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  it  requests 
authorization  to  modify  the  original 
proposal  authorized  by  the  March  3 
order,  which  authorized  construction  of 
facilities  and  transportation  in 
connection  with  a  direct  intermptible 
sale  to  CLECO.  Specifically,  Petitioner 
proposes  to  sell  a  portion  of  the  contract 
volumes  on  a  firm  basis  and  to 
reclassify  that  portion  of  CLECO 
requirements  from  Priorty  7  to  Priority  6 
under  Petitioner's  currentiy  effective 
curtailment  plan.  In  addition.  Petitioner 
states  that  CLECO  would  have  a  right  to 
reduce  the  volume  it  takes  by  20  percent 
annually  in  the  years  1986  through)  1988, 
if  Petitioner  and  CLECO  cannot  reach 
agreement  on  the  price  of  gas  which 
would  be  negotiated  before  each  year 
begins.  Further,  Petitioner  states  that  for 
the  years  1989  and  beyond,  if  price 
negotiations  are  unsuccessful  the 
contract  would  terminate  at  the  end  of 
that  year.  Petitioner  states  that  it 
reserves  the  right  to  continue  the 
contract  if  it  meets  the  price  that  CLECO 
is  willing  to  pay  another  supplier  for  a 
substitute  supply. 

Comment  date:  December  30, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Mountain  Fuel  Resources.  In& 

[Docket  No.  CP86-215-000J 

Take  notice  that  on  November  26, 
1985,  Mountain  Fuel  Resources,  Inc. 
(Applicant),  79  South  State  Street,  P.O. 
Box  11450,  Salt  Lake  City,  Utah  84147, 
filed  in  Docket  No.  CP86-215-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  transport  natural  gas  on 
behalf  of  Pacific  Gas  and  Electric 
Corporation  (PG&E)  and  to  add  and 
delete  related  unspecified  receipt  points, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport,  on  a 
best  efforts  basis,  up  to  25,000  Mcf  of 
natural  gas  per  day  from  Uintah, 
Carbon,  and  Duchesne  Counties,  Utah, 
and  Moffat  County,  Colorado,  (Uintah 
Basin  area)  on  behalf  of  PG&E,  pursuant 
to  a  fifteen  year  transportation 
agreement  dated  May  19, 1983,  as 
amended. 
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It  is  explained  that  such  gas  would  be 
received  by  Applicant  at  various 
existing  points  of  interconnection  on  its 
system  in  Utah  and  Colorado  and 
redelivered  to  Northwest  Pipeline 
Corporation  [Northwest],  less  fuel  used 
and  unaccounted  for.  at  existing 
interconnections  with  Northwest  in 
Sweetwater  County,  Wyoming  and 
Uintah  County,  Utah.  Applicant 
proposes  to  charge  PG&E  its  current 
system-wide  three-part  transportation 
rate  for  the  proposed  transportation 
service. 

Applicant  states  that  is  is  currently 
transporting  a  portion  of  the  proposed 
transportation  gas  under  a  temporary 
service  arrangement  with  Northwest 
under  Applicant's  Rate  schedule  X-36. 

Inconnection  with  the  proposed 
transportation  service.  Applicant  also 
requests  that  it  be  granted  flexible 
authority  to  add  and  delete  unspecified 
receipt  points  in  the  Uintah  Basin  area. 
Applicant  states  that  such  receipt  points 
would  be  subject  to  certificated 
volumetric  limitations,  appropriate 
abandonment  authorization,  and  annual 
reporting  requirements. 

Comment  date:  December  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Central  Pipeline 
Corporation 

(Docket  No.  CP88-218-000) 

Take  notice  that  on  November  27, 
1985,  Northwest  Central  Pipeline 
Corporation  (Northwest  Central),  P.O. 
Box  3288,  Tulsa,  Oklahoma  74101.  Filed 
in  Docket  No.  CP86-218-000  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  reclaim  The 
Kansas  Power  and  light  Company  (KPL 
Gas  Service)  Belle  Plaine,  Western 
Alfalfa,  Augusta  and  Leon  town  border 
delivery  points  and  construct  new 
measuring,  regulating  and  appurtenant 
facilities  to  serve  Belle  Plaine/Westem 
Alfalfa  in  Sumner  County,  Kansas  and 
Augusta/Leon  in  Butler  County,  Kansas 
under  the  authorization  issued  in  Docket 
No.  CP82-^189-000.  all  as  more  fully  set 
forth  in  the  request  which  is  on  Hie  with 
the  Commission  and  open  to  public 
inspection. 

Northwest  Central  states  that  by 
combining  the  facilities  serving  Belle 
Plaine  and  Western  Alfalfa  and  Augusta 
and  Leon,  there  would  be  less  overall 
maintenance  of  facilities  and  the 
proposed  replacements  in  conjunction 
with  other  planned  maintenance,  would 
enable  Northwest  Central  to  modernize 
this  portion  of  its  pipeline  system  to 
bring  it  into  compliance  with  other 
Federal  agency  rquirements.  The  cost  to 


reclaim  the  existing  facilities  is  $2,100 
with  an  estimate  salvage  value  of  $5,060. 
The  estimated  cost  of  construction  is    - 
$75,180  which  would  be  paid  from 
treasury  cash. 

Northwest  Central  states  that  this 
change  is  not  prohibited  by  an  existing 
tariff  had  it  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  January  27, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8&-21&-000] 

Take  notice  that  on  November  27, 
1985.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston.  Texas  77001,  filed  in  Docket 
No.  CP86-216-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  Keystone  Steel  and 
Wire  Company  [Keystone)  and  for 
permission  and  approval  to  abandon 
such  services  on  June  30, 1986,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  requests  authority  to 
implement  a  transportation  agreement 
between  it  Central  Illinois  Light 
Company  (CILCO)  and  Keystone  dated 
November  26, 1985.  Panhandle  proposes 
to  transport  up  to  6.500  Mcf  of  natural 
gas  per  day  on  behalf  of  Keystone  from 
various  existing  points  of  receipt  located 
in  Baca  County,  Colorado,  Woodward 
and  Hansford  Counties.  Texas  and 
Kingfisher,  Alfalfa,  Dewey  and  Woods 
Counties,  Oklahoma  to  the  existing 
point  of  interconnection  between 
Panhandle  and  CILCO  at  the  Peoria 
sales  station,  Tazewell  County,  Illinois. 
It  is  explained  that  CILCO  is  an  existing 
sales  customer  of  Panhandle  and  would 
make  ultimate  delivery  to  Keystone  for 
its  ultimate  end-use. 

Panhandle  states  that  the  proposed 
transportation  rate  is  the  currently 
effective  Rate  Schedule  OST  rate. 
Panhandle  also  requests  authority  to 
add  points  of  receipt  and  delivery 
subject  to  annual  reporting  requirements 
for  construction  activity  pursuant  to  its 
blanket  certificate  in  Docket  No.  CP83- 
83-000. 

Comment  date:  December  30, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


6.  Panhandle  Eastecn  Pipe  line 
Company 

[Docket  No.  CP8&-Z17-000] 

Take  notice  that  on  November  27. 
1985,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642. 
Houston.  Texas  77001,  filed  in  Docket 
No.  CP86-217-000  an  application 
pursuant  to  sections  7(bj  and  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  certain  low-priority 
end-users  and  for  permission  and 
approval  to  abandon  such  services  on 
June  30, 1986,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  requests  authority  to 
implement  certain  transportation 
agreements  among  Panhandle,  its  local 
distribution  companies  (LDC),  and 
certain  low-priority  end-users  widi 
various  execution  dates.  The 
transportation  authorization  requested 
is  under  the  same  terms  as  previously 
authorized  by  the  Commission  pursuant 
to  S  157.209  of  the  Commission's 
Regulations.  The  foUov«ring  table  lists  the 
end-user  and  LDCs  involved  and  the 
transportation  quantity  requested. 
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It  is  explained  that  the  transportatioa 
rate  is  based  on  Panhandle's  presently 
effective  Rate  Schedule  OST.  Panhandle 
also  requests  authority  to  add  points  of 
receipt  and  delivery  subject  to  certain 
reporting  requirements,  and  authority  to 
construct  new  points  of  receipt  subject 
to  the  annual  reporting  requirements  fbr 
construction  activity  pursuant  to  its 
blanket  certificate  in  Docket  No.  CP83- 
83-000. 

Comment  date:  December  30, 1985.  in 
accordance  writh  Standard  Para^vph  F 
at  the  end  of  this  notice. 


^WWWotW^' 


51910 


Federal  Register  /  Vol.  50.  No.  245  /Friday.  December  20.  1965  /  Notices 


7.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  No.  CF8e-179-000| 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houstoa  Texas  77001, 
filed  in  Docket  No.  CP86-179-000  an 
application  pursuant  to  section  7  of  the 
National  Gas  Act  for  a  certiHcate  of 
public  convenience  and  necessity 
requesting  authorization  for  the 
transportation  of  natural  Gas  for 
Tenngasco  Corporation  (Tenngasco). 
acting  as  agent  for  The  United 
Illuminating  Company  (United 
Illuminating),  and  for  permission  and 
approval  to  abandon  such 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  requests  authorization  to 
render  a  transportation  service  for 
Tenngasco  pursuant  to  the  terms  of  a 
gas  transportation  agreement 
(agreement)  between  Tennessee  and 
Tenngasco,  acting  as  agent  for  United 
Illuminating,  dated  October  30, 1985. 

Pursuant  to  the  agreement,  Tennessee 
states  that  it  has  agreed  to  receive  daily 
on  an  interruptible  basis,  as  determined 
in  Tennessee's  sole  opinion,  up  to  40.000 
Mcf  of  natiu-al  gas  per  day  for  the 
account  of  Tenngasco  from  certain 
points  of  receipt.  Tennessee  indicates 
that  it  would,  in  turn,  deliver  a  thermally 
equivalent  quantity  of  gas,  less  volumes 
for  Tennessee's  fuel  and  uses,  gas  lost 
and  unaccounted  for  and  plant  volume 
reduction  (PVR)  due  to  processing,  to 
Tenngasco  at  certain  points  of  delivery. 

It  is  stated  that  the  term  of  the 
agreement  expires  December  31, 1988. 
As  a  consequence,  Tennessee  requests 
herein  that  the  Commission  issue 
Tennessee  pre-granted  abandonment 
authorization,  to  be  effective  11:59  pjn. 
CST.  December  31, 1988,  at  which  time 
transportation  service  rendered  by 
Tennessee  pursuant  to  the  agreement 
would  terminate. 

In  accordance  with  the  agreement, 
Tennessee  states  that  it  would  charge  a 
rate  for  this  transportation  service, 
based  upon  Tennessee's  Rate  Schedule 
FT,  as  shown  on  its  effective  FERC  Gas 
Tariff  Sheet  No.  22.  It  is  indicated  that 
the  rates  for  transportation  of  PVR,  if 
any,  would  also  be  based  on 
Tennessee's  Rate  Schedule  IT  and  the 
rate  for  the  transportation  of  liquids,  if 
any,  wold  be  established  pursuant  to  the 
provisions  of  the  agreement. 

Comment  date:  December  30. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


8.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(IXxJcet  No.  cpse-iao-ooo] 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511.  Houston.  Texas  77001, 
filed  in  Docket  No.  CP86-180-000  an 
application  pursuant  to  section  7  of  the 
National  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
Gas  for  Tenngasco  Corporation,  acting 
as  agent  for  Consolidated  Gas 
Transmission  Corporation  and  for 
permission  and  approval  to  abandon  the 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
{\\e  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  proposes  to  transport  gas 
for  Tenngasco  pursuant  to  a  gas 
transportation  agreement  (Agreement) 
between  Tennessee  and  Tenngasco 
Corporation,  as  agent  for  Consolidated 
Gas  Transmission  Corporation,  dated 
October  30, 1985.  Tennessee  states  that 
it  has  agreed  to  receive  up  to  300,000 
Mcf  of  natiu-al  gas  per  day  on  an 
interruptible  basis  for  the  account  of 
Tenngasco  from  the  various  points  of 
receipt.  It  is  stated  that  Tennessee 
would,  in  turn,  deliver  a  thermally 
equivalent  quantity  of  gas,  less  volumes 
for  Tennessee's  fuel  and  uses,  gas  lost 
and  unaccounted  for  and  plant  volume 
reduction  (PVR)  due  to  processing,  to 
Tenngasco  at  various  points  of  delivery. 

Teimessee  states  that  it  would  charge 
a  rate  for  this  transportation  service, 
based  upon  Rate  Schedule  IT,  of  its 
FERC  Gas  Tariff,  Sheet  No.  22.  The  rates 
for  transportation  of  PVR,  if  any,  would 
also  be  based  on  Tennessee's  Rate 
Schedule  IT,  it  is  stated.  In  addition,  the 
rates  for  transportation  of  liquids,  if  any, 
would  be  established  pursuant  to  the 
provisions  of  the  Agreement  it  is 
asserted. 

It  is  indicated  that  the  term  of  the 
Agreement  expires  December  31, 1988. 
Tennessee  requests  abandonment 
authorization,  to  be  effective  11:59  p.m. 
CST.  December  31, 1988,  at  which  time 
transportation  service  rendered  by 
Tennessee  pursuant  to  the  Agreement 
would  terminate. 

It  is  claimed  that  the  proposed 
transportation  service  would  be  in  the 
public  interest  because  it  would  assist 
Consolidated  Gas  Transmission 
Corftoration  in  obtaining  gas  supplies  at 
mari(et-clearing  prices,  enabling  it  to 
maintain  its  business  operations  on  a 
profitable  basis. 

Comment  date:  December  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


9.  Tennessee  Gas  Pipeline  C<Mnpany.  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP86-181-000] 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP86-181-000  an 
application  pursuant  to  section  7  of  the  '  • 
National  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
Gas  for  Tenngasco  Corporation,  acting 
as  agent  for  various  companies  and  for 
permission  and  approval  to  abandon  the 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
ffle  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  proposes  to  transport  gas 
for  Tenngasco  pursuant  to  a  gas 
transportation  agreement  (Agreement) 
between  Tennessee  and  Tenngasco 
Corporation,  as  agent  for  various 
companies,  dated  October  30, 1985. 
Tennessee  states  that  it  has  agreed  to 
receive  up  to  1,091,000  Mcf  of  natural 
gas  per  day  on  an  interruptible  basis  for 
the  account  of  Tenngasco  from  the 
various  points  of  receipt.  It  is  stated  that 
Tennessee  would,  in  turn,  deliver  a 
thermally  equivalent  quantity  of  gas, 
less  volumes  for  Tennessee's  fuel  and 
uses,  gas  lost  and  unaccounted  for  and 
plant  volume  reduction  (PVR)  due  to 
processing,  to  Tenngasco  at  various 
points  of  delivery. 

Termessee  states  that  it  would  charge 
a  rate  for  this  transportation  service, 
based  upon  Rate  Schedule  IT,  of  its 
FERC  Gas  Tariff.  Sheet  No.  22.  The  rates 
for  transportation  of  PVR,  if  any,  would 
also  be  based  on  Tennessee's  Rate 
Schedule  IT,  it  is  stated.  In  addition,  the 
rates  for  transportation  of  liquids,  if  any. 
would  be  established  pursuant  to  the 
provisions  of  the  Agreement,  it  is 
asserted. 

It  is  indicated  that  the  term  of  the 
Agreement  expires  December  31, 1988. 
Tennessee  requests  abandonment 
authorization,  to  be  effective  11:59  p.m. 
CST,  December  31, 1988,  at  which  time 
transportation  service  rendered  by 
Tennessee  pursuant  to  the  Agreement 
would  terminate. 

It  is  claimed  that  the  proposed 
transportation  service  would  be  in  the 
public  interest  because  it  would  assist 
various  companies  in  obtaining  gas 
supplies  at  market-clearing  prices, 
enabling  it  to  maintain  its  business 
operations  on  a  profitable  basis. 

Comment  date:  December  30, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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10.  Transcontinental  Gas  Pipe  Line 
Ck>rporation 

(Docket  No.  CP86-22(M)00j 

Take  notice  that  on  December  3. 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP86-220-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc. 
(Tennessee),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  , 

Transco  proposes  to  transport  for 
Tennessee  on  an  interruptible  basis,  up 
to  150,000  Mcf  of  natural  gas  per  day, 
1  such  quantity  being  equivalent  to 
I  Tennessee's  capacity  in  the  Central 
Texas  Gathering  System  (CTGS), 
offshore  Texas,  and  from  time  to  time 
quantities  in  excess  of  such  capacity, 
pursuant  to  a  transportation  agreement 
between  Transco  and  Tennessee. 

I      It  is  stated  that  pursuant  to  the 
transportation  agreement,  Transco 
would  receive  quantities  moved  within 
Tennessee's  capacity  in  the  CTGS  at  the 
terminus  of  the  CTGS  located  near  the 
inlet  side  of  Transco's  compressor 
station  No.  30  (Wharton  receipt  point), 
and  would  receive  gas  in  excess  of 
Tennessee's  capacity  in  the  CTGS  at 
existing  points  of  interconnection  , 
between  Tennessee's  facilities  and 
Transco's  facilities  in  the  Brazos  area. 
Blocks  A-1,  A-22,  A-104  and  538. 
offshore  Texas  (Brazos  area  receipt 
points).  It  is  further  stated  that  Transco 
would  redeliver,  on  an  interruptible 
basis,  equivalent  quantities  (less 
quantities  retained  for  compressor  fuel 
and  line  loss  make-up.  less  fuel  for 
dehydration,  and  less  a  reduction  in 
volume  and  Btu  due  to  processing,  if 
any)  to  Tennessee  at  Louise,  Wharton 
County,  Texas  (Louise  delivery  point],  at 
Crowley.  Acadia  Parish,  Louisiana 
(Crowley  delivery  point),  and  at  the 
tailgate  of  the  Markham  plant  in 
Matagorda  County,  Texas  (Markham 
delivery  point). 

It  is  explained  that  for  the  proposed 
transportation  service.  Transco  would 
initially  retain  for  compressor  fuel  and 
line  loss  make-up  2.4  percent  of  the 
quantities  received  for  delivery  at  the 
Crowley  delivery  point,  0.6  percent  of 
the  quantities  received  for  delivery  at 
the  Louise  delivery  point  and  none  of 
the  quantities  received  for  delivery  at 
the  Markham  delivery  point.  Transco 
also  proposes  to  charge  Tennessee  the 


following  rates  for  the  transportation 
service: 


Detwwy  points 


Ttnwmii't  capacity  in 

ItwCTQS: 

Markham _ _... 

Louiw _ 

Crewtoy 

tn  9Kcett  of  TonooBBai's  capac- 
ity in  the  CTGS: 
Marktiam  — ..„.„.„ „ „.. 


Crowlay.. 


4.3  oanla  par  dL 
17.6  canto  per  dt 


7.3  cents  per  dt. 
1 1 .6  oento  par  dt. 
2S.8  canto  par  dt 


It  is  explained  that  the  transportation 
agreement  would  remain  in  effect  for  a 
primary  term  of  10  years  from  the  date 
of  initial  deliveries,  and  year  to  year 
thereafter  unless  and  until  terminated 
by  either  party  giving  proper  notice. 

Comment  date:  December  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  Nos.  CP63-222-000  and  CP70- 
193-000] 

Take  notice  that  on  November  25, 
1985,  Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
Nos.  CP63-222  and  CP70-193  a  petition, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  to  amend  the  order  issued  February 
17, 1965  in  Docket  No.  CP63-222  and  the 
order  issued  May  5, 1970  in  Docket  No. 
CP70-193,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  states  that  pursuant  to  the 
aforementioned  orders,  it  has  been 
transporting  for  Texaco  Inc.  (Texaco) 
from  specified  receipt  points  in  the  Gulf 
Coast  area  to  Texaco's  Eagle  Point 
Refinery  near  Westville,  New  ]er8ey 
(Eagle  Point  Refinery)  up  to  10.000  Mcf 
of  gas  per  day  on  a  firm  basis  and  up  to 
16,000  Mcf  of  gas  per  day  on  an 
interruptible  basis  for  use  by  Texaco  as 
fuel  at  the  Eagle  Point  Refinery.  It  is 
explained  that  such  transportation  is 
rendered  pursuant  to  the  agreement 
between  Transco  and  Texaco,  dated 
December  1. 1969,  as  amended 
(Agreement),  on  file  with  the 
Commission  as  Rate  Schedule  X-42  to 
Transco's  FERC  Gas  Tariff.  Original 
Volume  No.  2. 

Transco  further  states  that  Texaco 
has  advised  that  on  May  20, 1985 
Texaco  sold  the  Eagle  Point  Refinery  to 
Coastal  Eagle  Point  Oil  Company 
(Coastal),  that  Coastal  would  process 
crude  oil  for  Texaco  at  such  refinery, 
and  that  Texaco  would  furnish  the  gas 
necessary  for  such  processing. 

Transco  also  states  that  pursuant  to 
orders  issued  March  24, 1971  and 


September  21, 1983  in  Transco  Docket 
No.  CP71-30-000,  it  has  been 
transporting  for  Getty  Refining  and 
Marketing  Company  (Getty  Refining),  on 
a  firm  basis,  up  to  the  dt  equivalent  of 
9.300  Mcf  of  gas  per  day  from  specified 
producing  properties,  offshore  'Texas,  of 
parent  Getty  Oil  Company  (Getty  Oil), 
to  Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  at  two  delivery  points  in 
Chester  County.  Pennsylvania 
designated  as  Parkesburg  and 
Hockessin.  Eastern  Shore,  in  turn,  has 
redelivered  such  gas  to  Getty  Refining  at 
the  Delaware  City  Refinery.  It  is 
explained  that  such  transportatitm  by 
Transco  takes  place  under  an  agreement 
between  Getty  Refining  and  Transco, 
dated  August  7, 1970,  as  amended,  on 
file  with  the  Commission  as  Rate 
Schedule  X-52  to  Transco's  FERC  Gas . 
Tariff,  Original  Volume  No.  2.  The 
instant  petition  does  not  propose  any 
changes  in  the  service  rendered  under 
Rate  Schedule  X^2. 

Transco  states  that  Texaco  has 
further  advised  that  during  1984  Getty 
Oil  became  a  subsidiary  of  Texaco,  and 
that,  as  a  part  of  a  corporation 
reorganization  of  Texaco  and  subsidiary' 
companies,  the  name  of  the  owner  of  the 
Delaware  City  Refinery,  Getty  Refining, 
was  changed  to  Texaco  Refining  and 
Marketing  Inc.  (Texaco  Refining). 
Texaco  has  requested  that  its  rights 
under  the  agreement  be  assigned  to 
Texaco  Refining  and  that  its  obligations 
under  the  agreement  be  delegated  to 
Texaco  Refining,  thereby  making  the 
latter  the  shipper  under  the  agreement 
It  is  indicated  that  this  assignment 
would  correspond  to  Texaco's  corporate 
reorganization  which  would  make 
Texaco  Refining  the  company  that 
benefits  from  the  subject  transportation. 

It  is  stated  that  Texaco  desires  that 
additional  points  of  delivery  l>e  added  to 
the  agreement  in  order  that  Texaco 
Refining  can  utilize  its  transportation 
capacity  for  Transco's  delivery  of  gas  to 
Eastern  Shore  for  the  account  of  Texaco 
Refining,  for  redelivery  by  Eastern  Shore 
at  the  Delaware  City  Refinery.  These 
new  points  of  delivery  would  be 
Transco's  above-mentioned  Hoeckessin 
and  Parkesburg  points  of  delivery  to 
Eastern  Shore.  Transco  states  that  it  has 
been  advised  by  Texaco  Refining  that 
Eastern  Shore  would  render  its  part  of 
the  transportation  pursuant  to  authority 
granted  to  Eastern  Shore  in  Docket  No. 
CP85-89-000. 

It  is  stated  that  pursuant  to  an 
amendment  to  the  agreement,  dated 
October  23, 1985,  Transco  would  not  he 
obligated  to  deliver  to  all  delivery  points 
a  total  quantity  of  firm  transportation 
gas  in  excess  of  the  dt  equivalent  of 


-51912 


FadenJ  Regigter  /  Vol.  50.  Na  245  /  Friday.  December  20,  1985  /  Notices 


¥V 


10.000  Mcf  of  gas  per  day  or  a  total 
quantity  of  intemiptible  transportation 
gas  in  excess  of  the  dt  equivalent  of 
16.000  Mcf  per  day.  Transco  states  that 
Texaco  Refining  may  apportion  the  finn 
and  intemiptible  gas  among  the  delivery 
points  as  it  determines  is  necessary, 
subject  to  the  limitations  above 
described. 

No  additional  facilities  would  be 
required  by  Transco  to  accomodate  the 
changes  described  in  the  instant 
petition. 

In  addition.  Transco  states  that  in  the 
amendment  the  parties  have  agreed  to 
several  ot^er  substantive  modifications 
to  the  Rate  Schedule  X-42 
transportation  arrangement  It  is 
explained  that  a  provision  has  been 
added  to  the  agreement  which  allows 
Transco  to  charge  for  intemiptible 
transportation  under  Rate  Schedule  X- 
42  its  charge  per  dt  in  effect  from  time  to 
time  for  similar  transportation  under 
Transco's  Rate  Schedule  T-I  and  that 
the  amendment  also  provides  that  the 
agreement  would  be  changed  from  a 
volumetric  basis  (Mcf)  to  a  heating 
value  basis  (dt). 

Transco  states  that,  by  filing  the 
instant  petition,  it  is  not  election  non- 
discriminatory access  as  such  term  is 
described  and  defined  in  S  284.8(b)  of 
the  Commission's  Regulations 
promulgated  in  Order  No.  438. 

Comment  date:  December  30, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

12.  Transwestem  Pipeline  Company 

(Docket  No.  CP86-212-000] 

Take  notice  that  on  November  22, 
1985,  Transwestem  Pipeline  Company 
(Transwestem).  1200  Travis  Street,  P.O. 
Box  1188,  Houston,  Texas  77001,  filed  in 
Docket  No.  CP86-212-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  for 
authorization  (1)  to  construct  and 
operate  approximately  357.91  miles  of 
30-inch  diameter  pipeline  and  related 
facilities,  extending  various  loop  lines  at 
eleven  locations  on  Transwestem's 
system  from  Pyote,  Texas,  to  a  point 
near  Needles,  California,  and  (2)  to 
transport  on  a  contract  basis,  primarily 
fo»  shippers  who  are  involved  in 
enhanced  oil  recovery  operations  in 
central  California,  the  dekatherm 
equivalent  of  maximum  daily  quantities 
up  to  320,000  Mcf  of  natural  gas,  plus 
applicable  shrinkage,  from  variouis 
points  of  receipt  of  Transwestem's 
pipeline  system  to  the  proposed 
interconnection  of  Transwestem  and 
Mojaye  Pipeline  Company  at  a  location 


near  Needles,  California,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transwestem  proposes  to  expand  the 
capacity  of  its  existing  system  in  Texas, 
New  Mexico  and  Arizona.  It  is 
explained  that  two  new  pipeline  loops, 
totaling  approximately  4.1  and  10.5  miles 
of  new  30-inch  diameter  pipeline  along 
Transwestem's  West  Texas  lateral 
between  Pyote,  Texas,  and  Rosewell, 
New  Mexico,  would  be  required.  These 
facilities  would  loop  the  remaining 
unlooped  portions  of  Transwestem's 
system  along  this  lateral  and  would  be 
in  parallel  to  the  existing  line. 
Additionally,  Transwestem  proposes  to 
construct  nine  loop  segments  of  30-inch 
pipeline  totaling  approximately  343 
miles  on  portions  of  its  mainline  from 
Rosewell  to  a  location  near  Needles, 
California.  It  is  stated  that 
approximately  47  percent  of 
Transwestem's  mainline  is  already 
looped  and  that  the  new  facilities 
proposed  herein  would  loop  the 
remaining  portion.  The  loops  to  be 
constructed  on  the  existing  right-of-way 
would  range  in  length  from  28  to  50 
miles. 

Transwestem  states  that  the  eleven 
existing  compressor  stations  along  its 
system  between  Pyote.  Texas,  and  the 
Needles  meter  station  would  not  need  to 
be  expanded.  Transwestem  further 
states  that  no  additional  horsepower  is 
proposed;  however,  certain 
modifications  would  be  required  to  give 
each  gas  compressor  and  the  station 
piping  the  ability  to  handle  the 
additional  volume  of  gas.  The  estimated 
total  cost  of  the  proposed  facilities  is 
$230  million. 

Transwestem  states  that  it  would 
initiaUy  finance  the  cost  of  construction 
through  revolving  credit  arrangements, 
short-term  loans  and  funds  onhand.  with 
permanent  financing  being  undertaken 
as  part  of  Transwestem's  overall  long- 
term  financing  program  at  a  later  date. 

Transwestem  also  seeks 
authorization  to  render  firm 
transportation  service  on  a  contract 
basis  of  the  dekatherm  equivalent  of  a 
maximum  daily  quantity  of  up  to  320.000 
Mcf  per  day.  as  set  forth  in  the 
application,  plus  applicable  shrinkage, 
of  natural  gas  from  its  system  to  the 
interconnection  of  the  Mojave  Pipeline 
with  the  existing  Transwestem  line  near 
Needles.  California.  It  is  explained  that 
transportation  would  be  provided  for 
contract  shippers  who  have  acquired 
title  to  the  gas  at  or  upstream  of  the 
various  points  of  receipt  and  who  would 
use  such  gas  primarily  in  connection 
with  EOR  and  associated  cogeneration 
projects.  Transwestem  does  not  propose 


to  buy  or  sell  any  of  the  natural  gas 
transported  by  the  pipeline.  Gas  to  be 
used  for  compressor  station  fuel  and 
other  utility  purposes,  as  well  as  line 
losses  in  the  operation  of  the  pipeline,  - 
would  be  provided  in  kind  by  the 
shippers,  it  is  said.  The  terms  and 
conditions  of  the  proposed 
transportation  service  are  incorporated 
in  a  form  of  service  agreement  and  a 
new  Rate  Schedule  CDT-1  as  set  forth  in 
the  application. 

Transwestem  states  that  since  it 
would  not  own  any  of  the  gas  it 
transports  and  since  the  capacity  to  be 
constructed  is  incremental  capacity  to 
be  utilized  solely  to  make  incremental 
deliveries  to  Califomia,  the  proposed 
transportation  service  would  be  firm 
and  not  subject  to  curtailment  due  to 
shortages  of  the  system  supply  to 
Transwestem.  However,  it  is  stated  that 
some  curtailment  of  service  might  occur 
from  time  to  time  for  the  purpose  of 
making  necessary  alterations  or  repairs 
and  for  other  reasons  for  force  majeure, 
and  that  to  the  extent  any  such  capacity 
curtailment  might  occur,  the  procedures 
for  such  curtailment  would  be 
established  in  the  service  agreements 
executed  with  shippers. 

Transwestem  states  that  its  position 
at  this  time  is  that  its  existing  customers 
should  not  bear  any  of  the  costs 
associated  with  the  new  facilities  and 
that  any  new  customers  should  be  only 
the  costs  associated  with  the  facilities 
which  create  the  incremental  capacity  • 
utilized  to  provide  the  new  service. 
Accordingly,  it  is  stated  that  the  new     ' 
CDT-1  transportation  rate  is  proposed 
to  recover  the  costs  associated  with 
only  the  new  facilities.  Transwestem 
states  that  the  rate  being  proposed  for 
firm  transportation  service  consists  of  a 
capacity  reservation  charge  to  recover 
all  fixed  costs  associated  with  providing 
the  new  firm  transportation  service 
including  but  not  limited  to. 
depreciation,  return,  income  taxes,  and 
operation  and  maintenance  expenses. 
Further.  Transwestem  explains  that  the 
capacity  reservation  charge  is 
calculated  by  dividing  the  annual  cost  of 
service  by  131,851,600  dekatherms.  In 
addition.  Transwestem  is  proposing  to 
institute  an  authorized  overrun  charge 
equal  to  the  capacity  reservation  charge 
and  unauthorized  overall  charge  equal 
to  one-hundred  fifty  percent  of  the 
capacity  reservation  charge. 

The  incremental  cost  of  service  of  the 
proposed  expansion,  at  a  throughput 
level  of  the  dekatherm  equivalent  of 
312,000  Mcf  per  day.  is  estimated  to  be 
$.4455  per  dekatherm. 

Transwestem  is  proposing  to  charge  a 
levelized  capacity  reservation  charge 
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based  on  a  levelized  fixed  cost  of 
service  to  be  achieved  by  deferring 
recovery  of  its  investment  No 
depreciation  expense  is  charged  for  the 
first  year  of  service,  it  is  said.  Thereafter 
Transwestem  states  it  would  charge 
depreciation  only  to  the  extent  that  the 
capacity  reservation  charge  remains 
fixed.  It  is  indicated  that  the  fixed 
capacity  reservation  charge  would 
remain  in  effect  until  the  earlier  of  (i)  the 
first  year  in  which  the  expanded 
facilities  can  be  depreciated  at  a  straight 
line  rate  without  increasing  the  cost-of- 
service  on  a  levelized  basis  (estimated 
at  approximately  nine  years);  (ii)  the  in- 
serice  date  of  a  system  expansion  which 
would  impact  the  facilities  herein;  or  (iii) 
a  filing  by  Transwestem  to  change  the 
rates  to  be  charged  for  service  through 
the  expanded  services. 

Transwestem  is  proposing  to  retain 
1.2  percent  of  gas  received  as 
compensation  for  gas  used  in  utility 
operations. 

Transwestem  requests  authority  to 
negotiate  with  potential  shippers  and  to 
adopt  such  variations  from  the  proposed 
rate  structure  as  may  be  required  to 
respond  to  changing  economic 
conditions  in  the  markets  to  be  served. 

Comment  date:  December  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Western  Gas  Interstate  Company 

(Docket  No.  CP86-173-000] 

Take  notice  that  on  November  1, 1985. 
Western  Gas  Interstate  Company 
(Westem),  900  United  Bank  Tower,  400 
West  15th  Street,  Austin,  Texas  78701, 
filed  in  Docket  No.  CP86-17»-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  Westem  to 
effectuate  on  a  best  efforts,  limited  term 
basis,  an  Incremental  Sales  Program 
(ISP)  and  authorizing  Westem  to 
construct,  under  certain  conditions, 
sales  taps  and  other  facilities  necessary 
to  implement  the  proposed  program,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Westem  states  that  this  program 
would  consist  of  best  efforts,  fiexibly 
priced  gas  sales  available  from 
Western's  Northem  Division  general 
system  supplies  which  exceed  the 
requirements  of  Western's  principal  on- 
system  customer.  Southern  Union  Gas 
Company  (Southern  Union  Gas).  It  is 
stated  that  the  gas  would  be  offered  to 
new  and  existing  customers  on  a 
nondiscriminatory  basis.  Westem  states 
that  its  proposed  ISP  is  a  response  to  a 
series  of  events  including  the  settlement 


in  Docket  No.  RP84-77-O00,  et  ai.  and  a 
decline  in  its  sales. 

Westem  submits  that  the  following 
features  taken  together  form  the  basis  of 
an  ISP  designed  to  allow  Western  to 
compete  in  the  marketplace. 
t  Westem  states  that  the  ability  to 
commence  a  sale  on  a  self-implementing 
basis,  without  time-consuming 
regulatory  review,  would  be  cmcial.  It  is 
stated  that  the  many  producer  Special 
Mariceting  Programs  (SMP)  and  the 
pipeline  transportation  programs 
approved  by  the  Commission  Orders  No. 
319,  319-A  and  235^  were  all  self- 
implementing  because  the  Commission 
recognized  that  effective  competition 
requires  the  ability  to  respond  quickly 
when  agreement  is  reached.  Westem 
further  states  that  more  recently  the 
Commission  reaffirmed  the  importance 
of  a  quick  response  by  authorizing  a 
variety  of  self-implementing 
transactions  in  Oltier  No.  436,  issued  in 
Docket  No.  RM8S-1.  Without  the  ability 
to  act  quickly,  Westem  claims  that  it 
would  be  condemned  to  losing  sales  to 
producers  and  intrastate  pipelines  who 
can  start  gas  moving  almost 
immediately  through  already  authorized 
programs. 

Westem  states  that  its  proposed  ISP 
would  be  on  a  nondiscriminatory  basis. 
Westem  states  that  it  recognizes  this 
requirement  as  inherent  in  the  public 
interest  standard  of  the  Natural  Gas 
Act. 

Westem  states  that  since  it  is 
attempting  to  achieve  incremental  sales 
over  and  above  those  made  possible  by 
its  below-cost  settlement  rate,  the 
criterion  of  eligiblity  is  that  the  sale 
tmly  be  incremental.  It  is  stated  that  this 
criterion  would  be  implemented,  on  a 
nondiscriminatdry  basis,  by  means  of 
three  rate  schedules:  ISP-1,  ISP-2,  and 
ISP-3. 

Westem  states  that  Rate  Schedule 
ISP-1  would  be  available  to  new 
customers,  defined  as  any  person  who 
did  not  have  a  contractural  right  to 
purchase  gas  from  Westem  in  the 
twelve  months  ended  September  30, 
1985  (the  twelve  most  recent  months  of 
actual  experience).  Thus  the  criterion  of 
being  truly  incremental  would  be 
satisfied  because  any  such  customer 
would  be  a  new  customer,  and  all  sales 
would  be  incremental  sales,  it  is  stated. 

It  is  stated  that  Rate  Schedules  ISP-2 
and  ISP-3  would  be  available  to  existing 
customers,  defined  as  any  person  who 
had  a  contractural  right  to  purchase  gas 
from  Westem  at  any  time  during  the 
twelve  months  ended  September  30, 
1985.  Thus,  it  is  stated,  the  principal 
purchaser  under  ISP-2  would  probably 
be  Southern  Union  Gas,  but  the  other 
customers  who  had  the  right  to  buy  gas 


fi<om  any  of  Westem's  Divisions  on  that 
date  would  also  be  able  to  purdiase  gas 
under  Rate  Schedule  ISP-Z  Western 
indicates  that  these  additional  eligible 
purchasers  would  be  Colorado 
Interstate  Gas  Company.  Gas  Company 
of  New  Mexico,  and  Panhandle  Eastern 
Pipe  Line  Company. 

Westem  states  that  Rate  Sdiedule 
ISP-2  would  cover  "Excess  Volume 
Service"  and  provides  that  purchases  in 
excess  of  the  monthly  base  volumes  set 
forth  in  section  8  of  the  rate  schedule 
would  be  treated  as  Rate  Schedule  ISP- 

2  purchases.  It  is  stated  that  base 
volumes  would  be  set  forth  separately 
for  each  purchaser  by  month  and 
division  (if  applicable).  Thus,  Westem 
e}q)lains  that  since  all  volumes  sold  in 
excess  of  the  base  volumes  would  be 
incremental  sales.  Rate  Schedule  ISP-2 
would  provide  for  true  incremental 
service,  and  would  therefore  be 
nondiscriminatory  with  respect  to 
existing  customers.  It  is  further  stated 
that  as  a  result  it  would  also  be 
consistent  with  the  goal  of  the 
Commission  Order  436  to  provide  yet 
another  competitive,  nondiscriminatoiy 
maricet  option. 

It  is  indicated  that  Rate  Schedule  ISP- 

3  would  cover  "Displacement  Service." 
and  would  provide  that  an  existing 
customer  would  be  able  to  purchase 
ISP-3  gas  for  a  particular  market  if  it 
certifies  to  Western,  in  writing:  (a) 
Either  that  it  is  currently  purchasing  gas 
firom  another  supplier  fw  all  or  part  of  a 
particular  market  previously  served  by 
Westem  or  that  it  would  cease 
purchasing  gas  from  Westem  for  aU  or 
part  of  that  market  unless  it  can 
purchase  gas  under  Rate  Sdiedule  ISP- 
3;  and  (b)  that  the  reason  for  the  change 
in  suppliers  is  price;  and  (c)  that  the 
availability  of  gas  under  Rate  Schedule 
ISP-3  would  allow  the  customer  to 
resume  or  continue  purchasing  gas  from 
Westem  for  aU  or  part  of  the  particular 
market  It  is  stated  that  the  certification 
would  be  filed  with  the  Commission  as 
an  exhibit  to  the  executed  Service 
Agreement  covering  the  particular  ISP-3 
sale.  Westem  states  that  no  threshold 
level  of  purchases  under  any  other  rate 
schedule  or  section  of  a  rate  schedule 
would  be  necessary  in  order  to  purchase 
gas  under  Rate  Schedule  19^-3.  By 
permitting  sales  which  would  otherwise 
be  lost  to  Western.  Rate  Schedule  ISP-3 
would  clearly  be  incremental  in  relation 
to  the  sales  otherwise  remaining  and 
would  therefore  be  nondiscriminatory,  it 
is  stated.  Accordingly,  like  Rate 
Schedule  ISP-2,  Westem  claims  that  it 
would  provide  another  competitive 
market  option  to  these  customers 
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consistent  with  the  Commission's 
current  goals. 

Another  aspect  of  Western's  proposed 
ISP  would  be  flexible  pricing,  it  is 
slated.  In  order  to  assure  Western's 
ability  to  compete  with  producer  SMP 
programs,  Western  states  that  it  must 
have  pricing  flexibility  similar  to  that 
enjoyed  by  such  producers.  Western 
also  recognizes  that  its  primary 
obligation  would  be  to  protect  its 
existing  customers.  Western  therefore 
proposes  that  its  ISP  sales  be  subject  to 
a  floor  price  applicable  to  all  sales  and  a 
ceiling  price  applicable  to  sales  for 
resale  in  interstate  commerce. 

It  is  stated  that  the  floor  price, 
applicable  to  all  sales,  would  vary  each 
month,  and  would  be  the  sum  of  the 
following:  (1)  The  weighted  average  cost 
of  purchased  gas  for  the  Northern 
Division  in  the  three  most  recent  months 
for  which  actual  data  are  available;  (2) 
an  increment  of  8  cents  per  Mcf 
(representing  system  average  variable 
cost);  (3)  any  directly  assignable 
variable  costs  above  the  8-cent  level; 
iind  (4]  any  third-party  downstream 
transportation  charges  paid  by  Western. 

Western  states  that  it  has  chosen  to 
utilize  the  three-month  "rolling  average" 
cost  of  purchased  gas  for  the  Northern 
Division  to  provide  what  it  believes 
would  be  the  closest  possible 
approximation  of  its  curent  average  gas 
costs.  By  utilizing  the  most  recent  three 
months  for  which  actual  data  are 
available  as  opposed,  for  example,  to 
the  preceding  month.  Western  indicates 
that  it  would  avoid  the  problem  of 
having  to  carry  forward  adjustments 
from  the  preceding  month  to  the  next 
month's  floor  calculation.  It  is  further 
stated  that  more  importantly,  the  use  of 
a  three  month  average  would  have  the 
advantage  of  leveling  out  any  significant 
month-to-month  fluctuations  that  would 
possibly  occur. 

It  is  indicated  that  the  ceiling  price, 
applicable  only  to  sales  for  resale  in 
interstate  commerce,  would  be 
equivalent  to  Western's  then-effective 
Rate  Schedule  G-S  rate,  currently  378.76 
cents  per  Mcf.  For  nonjurisdictional 
direct  sales  to  an  end  user.  Western 
states  that  it  would  be  free  to  charge  the 
market  price,  based  on  its  negotiations 
with  the  purchaser.  Western  cites  an 
example  that  for  the  month  of  November 
1985.  the  applicable  ceiling  price  for  ISP 
sales  for  resale  (Western's  G-S  rate) 
would  be  390.12  cents  per  Mcf,  and  the 
floor  price  would  be  234.51  cents  Mcf 
(assuming  no  incremental  variable  or 
transportation  costs). 

Western  states  that  the  actual 
effective  price  of  all  ISP  sales  would  be 
negotiated  contract  price,  with  a 
provision  in  the  service  agreement  or 


contract  that  the  actual  price  could  not 
exceed  the  ceiling  price,  if  applicable, 
nor  be  less  than  the  applicable  floor 
price.  It  is  further  stated  that  the  price 
would  be  subject  to  increase  or 
reduction  as  necessary  to  stay  within 
the  applicable  floor-ceiling  range. 
Western  indicates  that  the  parties  would 
also  be  free  to  renegotiate  the  price  as 
necessary,  but  always  within  the  range 
set  by  floor  and  ceiling  prices,  as 
applicable. 

Western  states  that  all  such  sales 
would  be  fully  interruptible  and 
subordinate  to  the  requirements  of 
Western's  principal  Northern  Division 
customer,  Southern  Union  Gas.  Western 
proposes  that  the  term  for  such  sales 
would  not  exceed  a  single,  one-year 
initial  term  plus  a  single,  one-year 
extension.  In  addition.  Western 
proposes  that  itsj*ight  to  commence  new 
sales  under  this  ISP  would  expire  when 
the  rates  in  effect  pursuant  to  the 
settlement  in  Docket  No.  RP84-77-000 
are  superseded  by  either  a  general 
system  rate  case  under  Section  4  of  the 
Natural  Gas  Act  or  by  new  rates 
ordered  into  effect  by  the  Commission 
under  section  5. 

Western  states  that  this  is  consistent 
with  Article  IX  of  the  settlement  which 
allows  Western  to  retain  the  revenues 
^m  off-system  sales  as  long  as  the- 
Settlement  is  still  in  effect. 

It  is  indicated  that  existing  sales 
already  in  progress  when  such  rate 
changes  occur  would  be  allowed  to 
continue  to  the  end  of  their  initial  one- 
year  terms,  if  they  are  in  the  initial  term, 
or  until  the  end  of  their  one-year 
extension  terms  if  they  are  already  in 
the  extension  term.  Western  states  that 
it  would  reserve  the  right  to  seek  to 
amend  its  certificate  herein  to  extend 
the  life  of  the  ISP  if  that  should  be 
appropriate  in  light  of  new  rates  put  into 
effect  upon  termination  of  the 
Settlement 

Western  also  seeks  blanket  authority 
to  construct  sales  taps  and  appurtenant 
facilities  if  the  total  cost  of  each  such 
facility  does  not  exceed  $15,000. 
Western  states  that  for  example,  if  a 
particular  contract  would  require 
deliveries  at  three  different  points,  this 
authorization  would  allow  construction 
of  a  total  of  $45,000  of  facilities,  although 
no  single  facility  could  cost  more  than 
$15,000. 

Western  submits  that  blanket 
authorization  to  construct  sales  taps  is 
consistent  with  the  public  interest,  given 
the  small  size  of  Western's  system  and 
the  need  to  respond  expeditiously  to 
meet  competition. 

In  order  to  prevent  subsidization  of 
these  incentive  sales  by  Western's 
regular  customers,  Western  agrees  not 


to  include  in  its  next  rate  case  any  costs 
related  to  facilities  installed  hereunder, 
unless  such  facilities  are  projected  to 
remain  in  service  after  termination  of 
sales  made  under  this  ISP. 

Comment  date:  December  30, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Williston  Basin  Interstate  Pipllne 
Company 

(Docket  No.  CP-«6-l  10-000) 

Take  notice  that  on  October  31, 1985, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58051.  filed  in  Docket  No. 
CP86-110-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certiflcate  of  public  convenience  and 
necessity  authorizing  Williston  Basin  to 
sell  or  transport  natural  gas,  on  a  Arm  or 
interruptible  basis,  under  Williston 
Basin's  proposed  sales  and 
transportation  tariffs,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williston  Basin  requests  a  certiflcate 
of  public  convenience  and  necessity 
authorizing  it  to  initiate  new  sales  and 
transportation  tariffs  available  to 
natural  gas  purchasers  and  non-owner 
shippers.  Speciflcally,  Williston  Basin 
requests  authority  to  (1)  Establish  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
consisting  of  Inter  alia,  new  sales  rate 
schedules  (SGS-1,  Small  General 
Service  and  E-1  Emergency  Service), 
generall  terms  and  conditions,  and  pro 
forma  service  agreements.  (2)  Establish 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A.  consisting  of,  inter  alia,  new 
transportation  rate  schedules  (SDT-l), ' 
Sales  Displacement  Transportation — 
Firm;  SDT-2,  Sales  Displacement 
Transportation — Interruptible;  TF-1. 
New  "Transportation — Firm;  TI-1.  New 
Transportation — Interruptible].  existing 
transportation  rate  schedules  (S-2,  T-3, 
S-3,  "^-4)  general  terms  and  conditions, 
and  pro  forma  service  agreements.  (3) 
Convert  existing  sales  and 
transportation  agreements  to  the 
applicable  proposed  rate  schedules  up 
to  execution  of  new  sales  or 
transportation  service  agreements. 

Williston  Basin  indicates  that  the 
following  are  the  major  aspects  of  the 
proposed  sales  rate  schedules  in  flrst 
Revised  Volume  No.  1: 

(1)  It  is  stated  that  Rate  Schedule 
SGS-1  (Small  General  Service)  would 
apply  to  small  distributor  costomers 
desiring  full  or  partial  requirements  Arm 
sales  service.  It  is  indicated  that  this 
rate  would  be  offered  as  an  option  to 
any  customer  who  would  otherwise 
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purchase  tmder  Rate  Schedule  G-1  and 
whose  monthly  maximum  daily  quantity 
(MDQ)  does  not  exceed  1.000  Mcf. 
Williston  Basin  states  that  it  would 
con«st  of  (a)  a  commodity  non-gas 
charge  specified  in  dollars  and  cents  per 
deka  therm  of  gas  purchased  and  (b)  a 
commocUty-^s  charge  specified  in 
dollars  and  cents  per  dekatherm  of  gas 
purchased. 

(2)  It  U  stated  that  Rate  Schedule  E-1 
(Emergency  Service)  would  apply  to  any 
customer  who  desires  service  on  an 
emergency,  basis  and  would  feature  a 
straight  hne  rate  which  would  be  set  at 
the  unit  average  charge  under  the  SGS-1 
rate  sdiedule  pliu  $.10  per  dekatherm.  It 
is  indicated  that  service  under  this  rate 
schedule  would  be  firm,  but  subservieot 
to  the  film  requirements  of  regular 
customers.  Williston  Basin  states  that  it 
would  have  sole  discretion  to  determine 
whether  it  has  sufficient  gas  supply  and 
pipeline  capacity  to  render  the  service. 

With  regard  to  Original  Volume  No.  1- 
A,  Williston  Basin  indicates  the  mafor 
aspects  of  the  proposed  transportaticm 
rate  schedules  are  as  follows: 

(1)  It  is  indicated  that  Rate  Schedule 
SDT-1  (Sales  Displacement 
Transportation — Firm)  would  apjrfy  to 
any  party  that  desires  a  firm 
transportation  service  in  order  to  serve 
an  end-user  or  distributor  who  was  a 
sales  customer  of  Williston  Basin  since 
September  2Z,  1980  (the  date  that 
Williston  Basin's  predecessor,  MDU, 
lifted  its  gas  supply  curtailment)  or  for 
gas  requirements  that  would  otherwise 
be  purchased,  directly  or  indirectly,  from 
Williston  Basin.  It  is  stated  that  the 
ser\'ice  agreement  would  require  the 
specification  of  a  monthly  MDQ  and  a 
monthly  annual  entitlements  quantity 
(AEQ)  and  would  provide  that  a 
concomitant  release  (volume  reduction) 
of  sales  MDQ  and  AEQ  may  be 
effectuated  so  that  Williston  Basin 
would  not  be  obligated  to  provide  more 
capacity  than  was  originaUy  authorized 
for  the  sales  service.  Williston  Basin 
indicates  that  the  SDT-1  rate  would 
feature  the  following  components 
specified  at  a  level  equivalent  to  that 
associated  with  G-1  sales:  (a)  A 
monthly  MDQ  charge  specified  in 
dollars  and  cents  per  Mcf  of  MDQ:  (b)  a 
monthly  AEQ  demand  charge  specified 
in  cents  per  Mcf  of  AEQ  and  applied 
each  month  to  the  AEQ:  (c)  the 
commodity  non-gas  charge  specified  in 
cents  per  dekatherm  of  gas  transported. 
It  is  stated  that  additionally,  the  shipper 
would  have  to  arrange  for  a  waiver  of 
Williston  Basin's  potential  take-or-pay 
liability  associated  with  the  displaced 
sales  volumes.  A  minimum  bill 
equivalent  to  the  two  demand  charge 


components  is  proposed.  All 
transportation  service  would  be 
provided  on  a  thermally  balanced  basis 
and  all  imbalances  «vould  be  eliminated 
every  12  montiis,  it  is  stated. 

(2)  It  is  indicated  that  Rate  Schedule 
SDT-2  (Sales  Displacement 
Transportation — ^Interruptible)  would 
apply  to  any  party  that  desires 
interruptible  transportation  service  in 
order  to  serve  an  end-user  or  distributor 
who,  since  September  22, 1980,  was  a 
Williston  Basin  sales  customer 
purchasing  gas  for  interruptible 
purposes.  It  is  stated  that  the  SDT-2  rate 
would  be  a  straight  line  rate  equivalent 
to  the  commodity  non-gas  component  of 
the  G-1  rate.  Hie  thermal  balancing  and 
take-or-pay  waiver  provisions  of  the 
SDT-1  rate  would  also  apply,  it  is 
indicated. 

(3)  It  is  stated  that  Rate  Sdwdule  TF- 
1  (New  Transportation — ^Firm)  would 
apply  to  any  party  that  desires  a  firm 
transportation  service  in  order  to  serve 
any  customer  who  has  not  been  a  direct 
or  indirect  sales  costomer  of  Williston 
Basin  since  September  22, 1980,  or  for 
gas  requirements  that  would  not 
otherwise  be  purchased,  directly  or 
indirectly,  from  Williston  Basin.  It  is 
indicated  that  the  rate  would  require  the 
specification  of  a  MDQ  and  AEQ.  It  is 
stated  the  rate  would  feature  the  same 
basic  structure  as  the  SDT-1  rate, 
however,  at  a  lower  level  since  no 
production  or  products  extraction  costs 
would  be  included.  A  minimum  bill 
equivalent  to  the  two  demand  charge 
components  is  proposed  for  this  service. 

(4)  Williston  Basin  states  the  Rate 
Schedule  TI-1  (New  Transportation 
Interruptible)  would  be  the  interruptible 
counterpart  of  the  TF-1  rate  and  would 
apply  to  any  party  that  desires  an 
interruptible  transportaticm  service  in 
order  to  serve  any  customer  who  has  not 
been  a  direct  or  indirect  sales  customer 
of  Williston  Basin  since  September  22, 
1980,  or  for  gas  requirements  that  would 
not  otherwise  be  purchased,  directly  or 
indirectly,  from  Williston  Basin.  It  is 
stated  that  this  rate  would  feature  a 
volumetric  structure  and  would  be 
established  at  a  rate  level  that  gives  due 
consideration  to  the  marketability  of  the 
service,  but  no  more  than  a  level 
equivalent  to  the  commodity  non-gas 
component  of  the  TF-1  rate,  exclusive  of 
storage  costs.  Williston  Basin  states  that 
as  to  imbalances,  the  TI-1  rate  would  be 
thermally  balanced,  but  would  require 
the  elimination  of  all  imbalances  every 
60  days  so  as  to  avoid  the  implicit  use  of 
storage.  If  a  storage  service  is  desired, 
Williston  Basin  proposes  to  provide  it 
pursuant  to  its  S^  Rate  Schedule. 


it  is  stated  that  follotnng  cettificatkm. 
Williston  Basin  would  timely  file  its 
FERC  Gas  Tariff,  Rrst  Revised  VcHume 
No.  1  and  Ori^al  Volume  No.  1-A  as 
contained  pro  forma  in  Exhibit  P,  herein. 

Comment  date:  December  30, 19SB,  in 
accordance  with  Standard  Paragrafrfi  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  lo  be  heard  or 
make  any  protest  with  reCeroice  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NEL.  Washii^on.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214)  and 
the  Regulatifjns  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appnqwiate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
acccntiance  with  die  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  sabject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Role  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
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be  authorized  effective  the  day  after  the 
time  allowed  for  Rling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kflnneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-30126  Filed  12-19-85;  8:45  am] 
■LUNQ  COOE  mr-oi-M 

[Docket  Nos.  QF8e-30S-000  et  aL] 

Small  Power  Production  and 
Cogeneration  Facilities;  Qualifying 
Status;  Certificate  Applications,  etc; 
Joseph  Martin  Keating  at  aL 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Joseph  Martin  Keating 

(Docket  No.  QF86-3O5-O0D1 
December  13, 1965. 

On  November  20, 1985.  Joseph  Martin 
Keating  (Applicant),  of  847  Pacific 
Street,  Placerville,  California  95667 
submitted  for  Tiling  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  22.1  megawatt  hydroelectric 
facility  (P.  3581)  will  be  located  on  the 
Merced  River  near  the  Town  of  El 
Portal,  in  Mariposa  County,  California. 

A  separate  application  is  required  for 
a  hydroelectric  project  license, 
preliminary  permit  or  exemption  from 
licensing.  Comments  on  such 
applications  are  requested  by  separate 
public  notice.  Qualifying  status  serves 
only  to  establish  eligibility  for  benefits 
provided  by  PURPA.  as  implemented  by 
the  Commission's  regulations,  18  CFR 
Part  292.  It  does  not  relieve  a  facility  of 
any  other  requirements  of  local.  State  or 
Federal  law,  including  those  regarding 
siting,  construction,  operation,  licensing 
and  pollution  abatement. 

2.  Seadrift  Cogeneration  and  Union 
Carbide  Corporation 

(Docket  No.  QF85-15-0011 
December  12, 1985. 

On  November  27, 1985.  Seadrift 
Cogeneration  and  Union  Carbide 
Corporation  (Applicants),  of  10375 
Richmond,  3rd  Floor,  Houston.  Texas 
77042,  submitted  for  filing  an  application 


for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Union 
Carbide  chemical  plant  at  Seadrift. 
Texas.  The  facility  will  consist  of 
combustion  turbine-generators,  heat 
recovery  boilers  (HRB),  and  steam 
turbine-generators.  Steam  from  the  HRB 
and  condensed  steam  as  hot 
condenseate  will  be  utilized  for  process 
application  at  the  chemical  plant.  The 
initial  net  electric  power  production 
capacity  will  be  94.5  MW,  which  may  be 
expanded  to  approximately  312  MW 
after  1989.  The  primary  energy  source 
will  be  natural  gas.  The  installation  of 
the  facility  commenced  in  the  third 
quarter  of  1985. 

3.  Boulder  County  Public  Works 
Department 

(Docket  No.  QF86-319-O00] 
December  13, 1985. 

On  November  18, 1985,  Boulder 
County  Works  Department,  (Applicant), 
of  P.O.  Box  471,  Boulder,  Colorado  80306 
submitted  for  filing  an  application  for 
certiHcation  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Boulder 
County  Justice  Center,  1777  6th  Street, 
Boulder,  Colorado  80302.  The  plant  will 
consist  of  a  natural  gas  fired 
reciprocating  engine  generator  set  and 
necessary  heat  recovery  equipment.  The 
heat  recovered  from  the  facility  will  be 
used  for  domestic  hot  water  and  space 
heating  and  cooling  at  the  Boulder 
County  Justice  Center.  The  net  electric 
power  production  capacity  will  be  301 
kilowatts.  The  installation  date  of  the 
facility  will  be  February  1, 1986. 

4.  Dade  County  Aviation  Department 

[Docket  No.  QF86-335-000| 
DeGeml)er  12, 1985. 

On  December  2, 1985,  Dade  County 
Aviation  Department  (Applicant),  of 
P.O.  Box  592075  AMF,  Miami,  Florida 
33159,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Miama 


International  Airport,  Miami,  Florida. 
The  facility  will  consist  of  a  combustion 
turbine  generating  unit  with  a  heat 
recovery  steam  generator.  High-pressure 
steam  generated  by  the  facility  will  be 
used  for  chilled  water  production  for  air 
conditioning.  The  electric  power 
production  capacity  of  the  facility  will 
be  3.3  MW.  The  primary  energy  source 
will  be  natural  gas.  The  facility  is 
expected  to  be  in  service  in  June,  1988 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  85-30125  Filed  12-19-85;  8:45  am] 
BNJJNO  COOK  mr-oi-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $5,615.95  (plus  accrued 
interest)  obtained  as  a  result  of  a 
Consent  Order  which  the  DOE  entered 
into  with  Conlo  Service,  Inc.  of  East 
Farmingdale,  New  York  (Case  No.  HEF- 
0053).  The  fund  will  be  available  to 
customers  who  purchase  motor  gasoline 
from  Conlo  during  the  consent  order 
period. 

DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  consent  order 
fund  must  be  postmarked  within  90  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  should  be 
addressed  to:  Conlo  Consent  Order 
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Refund  Proceediog.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  SW^ 
Washington,  DC  20585.  Ail  applications 
should  conspicuously  display  a 
reference  to  Case  No.  HEF-0053. 
TON  niRTHER  MFORMATION  CONTACT: 
Richard  W.  Dugan.  Associate  Director. 
O^ice  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  252-2860. 
SUPPLEMBNTAftV  INTOWMATION:  In 

accordance  widi  S  205.282(c}  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
relates  to  a  Consent  Order  entered  into 
by  Conlo  Service,  Inc.  of  East 
Farmingdale,  New  York.  The  Consent 
Order  settled  possible  pricing  violations 
with  respect  to  the  firm's  sales  of  motor 
gasoline  to  customers  during  the  April  1, 
1979  through  September  30, 1979  consent 
order  period. 

The  Office  of  Hearings  and  Appeals 
previously  issued  a  Proposed  Decision 
and  Order  which  tentatively  established 
a  two-stage  refund  procedure  and 
solicited  comments  from  interested 
parties  concerning  the  proper 
-  disposition  of  the  consent  order  fund. 
The  Proposed  Decision  and  Order 
discussing  the  distribution  of  the 
consent  order  funds  was  issued  on  May 
31, 1985.  50  FR  24301  (June  10, 1985). 

As  the  Decision  and  Order  indicates, 
applications  for  refunds  from  the 
consent  order  fund  may  now  be  filed. 
Applications  will  be  accepted  provided 
they  are  postmarked  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 
Applications  will  be  accepted  bom 
reseller  customers  who  purchased  motor 
gasoline  from  Conlo  during  the  consent 
order  period.  The  specified  information 
required  in  an  appUcation  for  refund  is 
set  forth  in  the  Decision  and  Order.  The 
Decision  and  Order  reserves  the 
question  of  the  proper  distribution  of 
any  remaining  consent  order  funds  until 
the  first-stage  claims  procedure  is 
completed. 

Dated:  December  13. 1985. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  Conlo  Service,  Inc. 
Date  of  Filing:  October  13, 1983. 
Case  Number:  HEF-0053. 
In  acfxirdance  with  the  procedural 
regulations  of  the  Department  of  Energy 


(DOE{.  10  CFR  Part  20S.  Subpart  V,  the 
Ecooomic  Regulatory  Administration 
(ERA)  of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hetuings 
and  Appeals  (OHA)  on  October  13. 1983. 
The  petitioD  requests  that  the  OHA 
formulate  and  imfriement  procedures  for 
the  distribation  of  fiinds  received 
pursuant  to  a  Consent  Order  entered 
into  t^  the  EKDE  and  Conlo  Service,  Inc. 
(Conlo)  of  East  Farmingdale,  New  York. 

I.  Background 

Conk)  is  a  "reseller-retailer"  of  motor 
gasoline,  as  this  term  was  defined  in  10 
CFR  212.31.  An  ERA  audit  of  Conlo's 
operations  daring  the  period  April  1, 
1979  through  September  30, 1979  (the 
audit  period)  revealed  possible 
violations  of  Ae  Mandatory  Petroleum 
Price  Regulations  with  reelect  to  the 
firm's  sales  of  motor  gasoline  to  both  its 
commercial  end-user  customers  and  its 
reseller  customers,  i.e.,  retailers  and 
wholesalers.  In  order  to  settle  all  claims 
and  disputes  between  Conlo  and  ttie 
DOE  regarding  these  sales,  Conlo 
entered  into  a  Consent  Order  with  the 
DOE  on  March  20, 1981.  The  Consent 
Order  refers  to  the  ERA's  allegations  of 
overchaiges,  but  notes  that  no  findings 
of  violation  were  made.  In  addition,  it 
states  that  Conlo  does  not  admit  that  it 
committed  any  such  violations. 

Under  the  terms  of  the  Consent  Order, 
Conlo  agreed  to  make  direct  refunds 
totalling  $15,168  to  its  commercial  end- 
user  customers  and  remit  $4,854  to  the 
DOE  for  deposit  in  an  interest-bearing 
escrow  account.  This  Decision  and 
Order  concerns  the  distribution  of  the 
ftmds  that  were  deposited  in  the  escrow 
account,  plus  accrued  interest* 

On  May  31, 1985,  we  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  consent  order  fund.  50 
FR  24301  (June  10, 1985).  We  stated  in 
the  PD&O  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 
restitution  for  injuries  that  were  suffered 
as  a  result  of  alleged  or  adjudicated 
violations  of  the  DOE  regulations.  In 
order  to  effect  restitution  in  this 
proceeding,  we  proposed  to  establish  a 
claims  procedure  whereby  appHcations 
for  refund  would  be  accepted  from 
customers  who  can  demonstrate  that 
they  are  eligible  to  receive  a  refund  from 
the  monies  remitted  by  Conlo.  We  noted 
that  the  ERA  audit  files  identify  the 
reseller  customers  who  purchased  motor 
gasoline  from  Conlo  and  specify  the 


amounts  these  custoners  were  allegeifly 
overcharged. 

A  copy  of  the  PDftO  was  published  in 
the  Fedmal  Register  on  June  10, 1985  and 
comments  were  solicited  regarding  the 
proposed  refund  procedures.  In  additioa. 
a  copy  of  the  PDftO  was  sent  to  diose 
customers  whose  names  and  addresses 
were  listed  in  the  ERA  audit  files.  We 
have  received  no  comments  widi  respect 
to  the  proposed  procedures. 

n.  Jurisdictioii  aad  Aidfaoritjr 

The  procedural  regulations  of  die  DOB 
set  forib  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  majr 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205.  Subpart  V.  It  is  POE 
policy  to  use  the  Subpart  V  process  in 
order  to  distribute  such  funds.  For  a 
more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  Office  d 
Hearings  and  Appeals  to  foshion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements  See  Office  of  Enforcement  9 
DOE  1  82.553  (1B82):  Office  of 
Enforcement.  9  DOE  1 82,508  (1981): 
Office  of  Enforcement,  8  DOE  \  tOJSBff 
(1981)  (hereinafter  cited  as  Vicken\.  As 
we  stated  in  &e  PD&O,  we  have 
reviewed  the  record  in  the  present  case 
and  have  determined  that  a  Subpart  V 
proceeding  is  an  appropriate  mechanism 
for  distributing  the  Conlo  consent  order 
fund.  We  will  therefore  grant  die  ERA's 
petition  and  assume  jurisdidioa  over 
this  fund. 

ni.  Refund  Procedures 

Since  we  have  not  received  any 
adverse  comments  regarding  mir 
proposed  refund  procedures,  we  have 
determined  that  those  procedures 
should  be  adopted. 

The  distribution  of  refunds  will  take 
place  in  two  stages.  In  the  first  stage 
refund  monies  will  be  refunded  to  those 
customers  who  purdiased  motor 
gasoline  from  Conlo  during  the  consent 
order  period  and  who  demonstrate  diat 
they  were  injured  by  Conlo's  alleged 
overcharges.*  Such  purchasers  must  file 
claims  and  document  their  purchases  in 
order  to  be  eligible  for  a  portion  of  the 
consent  order  fund. 

After  meritorious  claims  are  paid  in 
the  first  stage,  a  second  stage  may 
become  necessary  to  distribute  any 
remaining  funds.  See  generally  Office  of 
Special  Counsel,  10  DOE  1  85.048  (1982). 
However,  we  will  not  discuss  second- 


■  Conlo  remitted  a  total  of  SS.ei5.a5  to  the  DOE. 
This  amount  includes  intereat  on  Conlo's 
installment  payments  of  the  consent  order  amount 
to  the  DOE. 

4"     . 

BEST  COPY  AVAILABLE 


'  The  content  onler  period  Is  the  sarae  as  the 
audit  period  Aptfl  1. 197V  thnxi^  September  SS 
1979. 


51818 


Federal  Register  /  Vol.  50.  No.  245  /.Friday.  December  20.  1985  /  Notices 


stage  refund  procedures  in  this  Decision 
and  Order. 

A.  Refund  Claimants 

During  the  first  stage  of  the  refund 
process,  the  Conlo  consent  order  fund 
will  be  distributed  to  claimants  who 
satsfactorily  demonstrate  that  they  were 
injured  by  the  firm's  alleged  regulatory 
violations  and  have  not  already 
received  direct  refunds  fit>m  Conlo.  As 
indicated  earlier,  Conlo's  end-user 
customers  received  direct  refunds  from 
Conlo  pursuant  to  the  Consent  Order. 
They  will  therefore  not  be  eligible  for 
refunds  in  this  proceeding.  Only 
resellers  of  Conlo  regular  and  tmleaded 
motor  gasoline  will  be  eligible  for 
refunds  in  this  proceeding,  since  these 
customers  did  not  receive  refunds 
directly  from  Conlo.  The  twelve  reseller 
customers  identified  in  the  ERA  audit 
file  and  the  amounts  which  they  were 
allegedly  overcharged  are  listed  in  the 
Appendix  to  this  Decision  and  Order. 
Although  these  identified  reseller 
customers  are  most  likely  the  only 
eligible  refund  claimants  in  this 
proceeding,  we  recognize  that  there  may 
be  other  resellers  of  Conlo  motor 
gasoline  who  were  not  listed  in  the  ERA 
audit  files  and  who  may  have  been 
injured  by  the  firm's  pricing  practices 
during  the  consent  order  period.  We  will 
therefore  accept  applications  from  any 
reseller  customer  that  can  show  injury 
resulting  from  Conlo's  alleged 
overcharges. 

B.  Showing  of  Injury 

In  order  to  quaUfy  for  a  refund  in 
Subpart  V  proceedings,  resellers 
generally  are  required  to  show  that 
during  the  consent  order  period,  market 
conditions  would  not  permit  them  to 
increase  their  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  Office  of 
Enforcement.  10  DOE  \  85,056  (1983): 
Office  of  Enforcement,  10  DOE  \  85.029 
(1982). 

As  proposed  in  the  PD&O.  however, 
we  will  adopt  a  small  claims 
presumption  of  injury.  This  presumption 
will  permit  claimants  to  participate  in 
the  refund  process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  the  refund 
appUcations  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  See  10  CFR  205.282(e). 

1.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less 

As  stated  in  the  PD&O,  we  recognize 
that  making  a  detailed  showing  of  injury 
may  be  too  complicated  and 
burdensome  for  resellers  who  purchased 
relatively  smaU  amounts  of  motor 


gasoline  itom  the  consent  order  firm.  For 
example,  such  firms  may  have  limited 
accounting  and  data-retrieval 
capabilities  and  may  therefore  be 
unable  to  produce  the  records  necessary 
to  prove  that  they  did  not  pass  on  the 
alleged  overcharges  to  their  own 
customers.  We  also  are  concerned  that 
the  cost  to  the  applicant  and  to  the 
government  of  compiling  and  analyzing 
information  sufiicient  to  make  a  detailed 
showing  of  inury  not  exceed  the  amount 
of  the  refund  to  be  gained.  In  the  past 
we  have  adopted  a  small  claims 
presumption  to  assure  that  the  costs  of 
filing  and  processing  refund  applications 
do  not  exceed  the  benefits.  See,  e.g., 
Aztex  Energy  Co..  12  DOE  \  85,116 
(1984);  Marion  Corp.  12  DOE  \  85,014 
(1984).  We  will  adopt  such  a 
presimiption  in  this  case.  Therefore,  any 
reseller  applicant  claiming  a  refund  of 
$5,000  or  less  need  not  make  a  detailed 
showing  of  injury  in  order  to  be  eligible 
to  receive  a  refund.* 

2.  Spot  Purchasers 

Resellers  that  made  spot  purchases 
bom  Conlo  will  be  ineligible  to  receive  a 
refund,  even  a  refund  belbw  the 
threshold  level,  unless  they  can  make  a 
showing  that  rebuts  the  presumption 
that  they  were  not  injured.  As  we  have 
previously  noted,  a  spot  purchaser 
would  not  have  made  spot  market 
purchases  of  a  firm's  product  at 
increased  prices  unless  it  was  able  to 
pass  through  to  its  customers  the  full 
amount  of  the  firm's  selling  price.  See 
Vickers.  8  DOE  at  85.396-97.  Ln  order  to 
overcome  the  rebuttable  presimiption 
that  it  was  not  injured,  a  spot  purchaser 
must  show  that  it  absorbed  the  alleged 
overcharges  and  should  submit 
additional  evidence  to  establish  that  it 
would  be  inappropriate  to  presume  that 
it  had  discretion  as  to  where  and  when 
to  make  the  purchase(s)  upon  which  the 
refund  claim  is  based. 

C.  Calculation  of  Refund  Amounts 

We  must  further  determine  the  proper 
method  for  dividing  the  consent  order 
fund  among  successful  applicants.  In  the 
PD&O,  we  proposed  that  the  maximum 
refund  for  the  customers  listed  in  the 
Appendix  be  based  on  the  amount  they 
were  allegedly  overcharged  as  indicated 
by  the  ERA  audit  files.  Although  we 
recognize  that  these  files  do  not  provide 
conclusive  evidence  as  to  the  identity  of 
all  injured  parties  or  the  amount  of 
money  they  should  receive  in  a  Subpart 
V  proceeding,  we  believe  it  is 
appropriate  to  use  this  information  in 


•  Under  the  refund  methodology  set  forth  in  Part 
UIC  of  this  DedsJon,  all  of  Conlo's  identified  eligible 
customers  would  be  below  this  threshold. 


the  present  case.  Specifically,  we  note 
that  the  Consent  Order  underlying  this 
proceeding  is  limited  to  the  same 
product  and  time  period  as  the  audit, 
and  that  Conlo  had  relatively  few 
reseller  customers.  Because  of  these 
factors,  the  information  contained  in  the 
ERA  audit  files  can  be  used  for  guidance 
in  fashioning  a  refund  plan  which  is 
likely  to  correspond  closely  to  the 
injuries  experienced.  See,  e.g.,  Marion. 
To  calculate  the  maximum  refund 
amount  for  each  identified  customer 
listed  in  the  Appendix,  we  will  therefore 
multiply  the  alleged  overcharge  amounts 
for  each  firm  by  a  pro  rata  factor, 
determined  by  dividing  the  applicable 
consent  order  amoimt  ($5,615.95)  by  the 
total  alleged  overcharges  in  sales  to 
resellers  ($13,390.34).  This  yields  a  pro 
rata  factor  of  0.4194.  The  interest  which 
has  accrued  on  the  money  in  the  escrow 
account  will  be  added  to  the  refund  of 
each  successful  claimant  in  proportion 
to  the  size  of  its  refund. 

We  shall  also  adopt  our  proposal  to 
establish  a  minimum  amount  of  $15  for 
refund  claims.  We  have  found  through 
our  experience  in  prior  refund  cases  that 
the  cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  that 
$15  outweighs  the  benefits  of  restitution 
in  those  situations.  See,  e.g.,  Uban  Oil 
Co..  9  DOE  1  82,541  at  85,225  (1982).  See 
also  10  CFR  205.286(b). 

rv.  Application  for  Refund  Procedures 

We  have  determined  that  the 
procedures  described  in  the  PD&O  are 
the  most  equitable  and  efficacious 
means  of  distributing  the  Conlo  consent 
order  fund.  Accordingly,  we  shall  now 
accept  applications  for  refund  from 
eligible  customers  who  purchased  motor 
gasoline  from  Conlo  during  the  consent 
order  period.  There  is  no  official 
application  form.  Applications  for 
Refund  should  be  written  or  typed  on 
business  letterhead  or  personal 
stationery.  The  following  information 
should  be  included  in  all  Applications 
for  Refund: 

1.  The  name  of  the  consent  order  firm, 
Conlo  Service,  Inc.,  the  case  number 
HEF-0053,  and  the  applicant's  name 
should  be  prominently  displayed  on  the 
first  page. 

2.  The  name,  position  title,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  Application. 

3.  The  manner  in  which  the  applicant 
used  Conlo  motor  gasoline,  i.e.,  whether 
it  was  a  retailer  or  wholesaler. 

4.  The  volume  of  Conlo  motor  gasoline 
that  the  applicant  purchased  in  each 
month  of  the  period  of  time  for  which  it 
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is  claiming  it  was  injured  by  the  alleged 

overcharges. 

'    5.  A  statement  of  whether  the 

applicant  was  in  any  way  affiliated  with 

Conic.  If  so,  the  appUcant  should  state 

the  nature  of  the  affiliation. 

6.  A  statement  of  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  motor  gasoline 
from  Conlo  since  the  end  of  the  consent 
order  period.  If  so,  the  name  and 
address  of  the  oirrent  (or  former)  owner 
should  be  provided. 

7.  A  statement  of  whether  the 
applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  been  terminated,  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  describe 
the  action  and  its  current  status.  The 
applicant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  chance  in  status  during  the 
pendency  of  its  Application  for  Refund. 
See  10  CFR  205.9(d). 

.     8.  The  following  signed  statement: 

I  swear  (or  afHrm)  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief. 

All  Applications  for  Refund  must  be 
filed  in  duplicate  and  must  be  received 
within  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  Application 
will  be  available  for  public  inspection  in 
the  Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Forrestal 
Building,  Room  lE-234, 1000 
Independence  Avenue,  SW, 
Washington,  DC.  Any  applicant  that 
believes  that  its  Applications  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  its 
Application  and  submit  two  additional 
copies  of  its  Applications  from  which 
the  material  alleged  to  be  confidential 
has  been  deleted,  together  with  a 
statement  specifying  why  the 
information  is  alleged  to  be  privileged  or 
confidential. 

All  Applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

It  Is  Therefore  Ordered  That: 
I      (1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Conlo  Service,  Inc.  pursuant 
to  the  Consent  Order  executed  on  March 
20, 1981  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 


this  Decision  and  Order  in  the  Federal 

Register. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Dated:  December  13, 1985. 

Appendix 

Conlo  Service.  Inc. 

Conldin  St  &  Locust  Ave.,  East 

Farmingdale,  NY  11735. 

Consent  Order  Period:  A/1/79-Q/30/ 
79. 

Product  Covered:  Motor  Gasoline. 

Consent  Order  Amoimt:  $5,615.95. 

Pro  Rata  Factor  ($5,615.95  divided  by 
$13,390.34):  0.4194. 


idsnMod  cutHomtn 


Frank's  Auto.'  661  Burmid* 
AvwNM.  UwTvnca.  NY  11SS9 

Jimcny't,  105  Pumwn  Avanu*.  AOwv 
iicBfl«cn.  NJ  nsoe 


OuMn  Bm.*  VMaran't  Hwy  A  Long 
(stand  Expresaway.  Hokrook,  NY 

11741  _ 

S  a  J  Servica.'  Hempstead  Avanua. 

Hempstead,  NY  11552 - 

Malvame    Park     Service,'     Ocean 

Avenue,  Malvern.  NY  l'l565 

John  &  Kanney's.  234  Route  108. 

West  Babyton.  NY  11704 

MHex.  1286  Route  1 10.  Farmingdaia. 

NY  1 1 735. 

Super  Car  CMc'  Conkin  ST.  A 

Oanton    Ave..    Fanningdsia.    NY 

1 1 735 -...- 


W  S  C  3821  Veteran's  Hwy.  Ron- 

konkoma.  NY  1177S 

Acme    Marina,*    Lawrence    Baaki, 

Lawrence,  NY  11559 „_ 

Nat  Park  Gutl.'  Auatin  Boiiavafd. 

Island  Park,  NY  11558 

B  &  W  Auto.'  Route  109.  Undan- 

hursl  NY  117S7.._ _ 


St07.12 
8,379.67 

1.401.97 
121.85 

vnsn 

772*3 
378.95 

253.08 
117J3 
384  JO 
361.54 
234.33 


rahmda' 


$45.00 
3,514.00 

588.00 

51.00 
368.00 
324.00 
159.00 

106.00 

49J00 

161.00 

152.00 

08.00 


Hguraa  are  rounded  loslha  nearaat  dollar  and  do 
not  inchida  Mereet  wtiicti  has  accrued  since  the  consent 
order  funds  were  rammed  to  ttie  DOE. 

'  We  sent  copies  o(  the  POAO  lo  all  ol  the  customers 
listed  above.  The  POAOs  sent  to  the  firms  destonated  with  s 
doubts  astensk  were  returned  to  this  Offkse,  however,  be- 
cause of  incorrect  addreases.  These  customers  remain  eligi- 
ble for  refunds  and  may  contact  this  Office  to  receive  a  copy 
of  this  Deciann  We  may  enlist  the  help  of  the  ooneent  order 
firm  and/or  contact  tocal  newspapers  In  order  to 
these  customers. 

[FR  Doc.  85-30141,  Filed  12-19-85;  8:45  am] 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$9,361.13  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 
into  with  O'Connell  Oil  Company 
(O'Connell),  a  reseller-retailer  of  motor 
gasoline  located  in  Pittsfield, 


Massachusetts.  The  money  is  being  held 
in  escrow  following  the  settlement  of 
enforcement  proceedings  brou^t  by  tiie 
DOE'S  Economic  Regulatory 
Administration. 

DATE  AND  AOONCSS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0141. 


FOR  niRTNCR  ITORSUTIOW  OONTACi: 

Sharon  Dennis,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  252-6802. 

SUPPLEMENTARY  information:  In 
accordance  with  {  205.282(b)  of  die 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Pro|x>sed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $9,361.13  plus  accrued 
interest  obtained  by  the  DOE  under  die 
terms  of  a  concent  order  entered  into 
with  O'Connell  Oil  Company.  The  funds 
were  provided  to  the  DOE  by  O'Connell 
to  settle  all  claims  and  disputes  between 
the  firm  and  the  DOE  regarding  the 
manner  in  which  the  firm  applied  the 
federal  price  regulations  with  respect  to 
its  sales  of  motor  gasoline  during  the 
period  April  1, 1979,  through  April  3a 
1980. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portiAn  of  the  consent  order  funds 
should  be  distributed  to  individuals  who 
purchased  motor  gasoline  bom 
O'Connell.  In  order  to  obtain  a  refund,  a 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  from 
O'Cormeil  and  to  demonstrate  that  it 
was  injured  by  O'Connell's  pricing 
practices.  Applicants  must  submit 
specific  documentation  regarding  the 
date,  price  and  volume  of  product 
purchased,  whether  the  increased  costs 
were  absorbed  by  the  claimant  or 
passed  through  to  other  purchasers,  and 
the  extent  of  any  injury  alleged  to  have 
been  suffered.  An  applicant  claiming 
$5,000  or  less,  however,  will  be  required 
to  document  only  its  purchase  volumes 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 
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Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisified.  OHA  invites  interested 
parties  to  submit  their  views  cooceming 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Conunenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  1:00  and  5:00  pjn.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  1E^234, 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 

Dated:  Decemberl3. 1985. 
G«orse  B.  Biamay, 
Director,  Office  of  Hearings  and  Appeals. 

Piopoaed  Dacisioa  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  O'ConneD  Oil 
Cranpany. 

Date  of  Filing:  October  13, 1983. 

Case  Number.  HEF-0141. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205,  Subpart  V.  In  accordance 
with  the  provisions  of  Subp^  V,  on 
October  13, 1983,  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  O'Connell  Oil 
Company  (O'Connell). 

I.  BackgrtHmd 

O'Connell  is  a  "reseller-retailer"  of 
motor  gasniine  as  that  term  was  defined 
in  10  CFR  §  212.31  and  is  located  in 
Pittsfield.  Massachusetts.  A  DOE  audit 
of  O'Connell's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212, 
Subpart  F.  The  audit  indicated  that 
between  April  1, 1979,  and  April  30, 
1980,  O'Connell  committed  possible 
pricing  violations  amounting  to  $9,381.13 
with  respect  to  its  sales  of  motor 
gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  O'Connell  and  the 


DOE  regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit.  O'Connell  and  the  DOE 
entered  into  a  consent  order  on 
December  1, 1980.  The  consent  order 
refers  to  ERA's  allegations  of 
overcharges,  but  notes  that  there  was  no 
finding  that  violations  occurred.  The 
consent  order  also  states  that  O'Connell 
does  not  admit  that  it  violated  the 
regulations.  On  September  4, 1981, 
pursuant  to  the  terms  of  the  consent 
order,  O'Connell  deposited  $9,361.13  into 
an  interest-bearing  escrow  account  for 
ultimate  distribution  by  the  DOE.* 

n.  Proposed  Refund  Prooadares 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  infured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
inpiries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  \  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  \  82,597  (1981) 
[Vickers]. 

As  in  other  Subpart  V  cases,  we 
believe  that  the  distribution  of  refunds 
in  this  proceeding  should  take  place  in 
two  stages.  In  the  first  stage,  we  will 
attempt  to  provide  refunds  to 
identifiable  purchasers  of  refined 
petroleum  products  that  were  injured  by 
O'Connell's  alleged  pricing  practices 
between  April  1, 1979,  and  April  30, 1980 
(the  consent  order  period).  Any  funds 
that  remain  after  all  meritorious  first- 
stage  claims  have  been  paid  may  be 
distributed  in  a  second-stage 
proceeding.  See,  e.g..  Office  of  Special 
Counsel.  10  DOE  §  85,048  (1982) 
(Amoco). 

A.  Refunds  to  Identifiable  Purchasers 

Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  determine 
whether  the  first  purchasers  were 
injured  or  were  able  to  pass  through  the 
alleged  overcharges.  To  aid  us  in  our 


'  A«  of  November  30, 1985.  the  O'Connell  escrow 
account  contained  $10,062.87.  repretenttng  S9.3ei.t3 
in  principal,  and  98.72174  in  accurcd  interval. 
O'Connell  had  previoualy  deposited  Funds  into  an 
escrow  account  pursuant  to  an  earlier  consent  order 
regarding  sales  of  motor  gasoline  during  the  period 
November  1, 1973  through  March  31. 1974.  Those 
sales  and  that  escrow  account  are  not  involved  in 
this  Proposed  Decision. 


assessment  of  ■  purchases  injury,  we 
propose  the  adoption  of  certain 
presumptions.  Presumptions  in  refund 
cases  are  specifically  authorised  by 
applicable  DOE  procedural  regulations. 
Section  205.282(e)  of  those  regulations 
states  that 

[i)n  establishing  standards  and  procedures 
for  implementing  refund  distribution*,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refirnds  in  an  efficient,  efTective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  t>a««d 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  plan  to  adopt  in  this  case  are  used  to 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
inordinate  expenses  and  to  enable  OHA 
to  consider  the  refund  applications  in 
the  most  efficient  way  possible  in  view 
of  the  limited  resources  available. 

The  first  presumption  we  plan  to  use 
is  that  claimants  seking  small  refunds 
were  injured  by  the  pricing  practices  of 
the  company  from  which  they  purchased 
products.  There  are  a  number  of  bases 
for  such  a  presumption.  See.e.g.,  Uban 
Oil  Co..  9  DOE  ^82.541  (1982).  The  firms 
that  will  be  eligible  for  refunds  are 
purchasers  that  were  in  the  chain  of 
distribution  of  the  products  to  which  the 
alleged  overcharges  attached.  These 
purchasers  therefore  experienced  some 
impact  of  the  alleged  overcharges. 
Without  some  presumptions  as  to  injury, 
in  order  to  support  a  specific  claim  of 
injury,  a  claimant  would  have  to 
compile  and  submit  very  detailed 
factual  information  regarding  the  impact 
of  alleged  overcharges  which  occurred 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  In  the  case  of  relatively  small 
claims,  the  cost  to  the  firm  of  gathering 
the  necessary  information  and  the  cost 
to  OHA  of  analyzing  it  could  certainly 
exceed  the  expected  refund  and 
whatever  benefits  are  derived  firom  any 
additional  precision.  Consequently, 
without  simplified  procedures,  some 
potential  claimants  would  be  effectively 
denied  an  opportunity  to  seek  a  refund 
since  it  would  be  uneconomic  to  do  so. 
As  a  result,  we  intend  to  adopt  a  small 
claims  presumptionwhich  will  eliminate 
the  need  for  a  claimant  to  submit  and 
OHA  to  analyze  extensive,  detailed 
proof  of  what  resulted  from  the  initial 
impact  of  the  alleged  overdiarges. 

Under  the  small  claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  reftind  claim  is  based  on 
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purchases  below  a  certain  level  Several 
factors  determine  the  value  of  this 
threshold.  Principal  among  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  to  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  refund  amount  is 
fairly  low  and  the  consent  order  period 
is  many  years  past.  $5,000  is  a 
reasonable  value  for  the  threshold. 

See  Texas  Oil  and  Gas  Corp.,  12  DOE 
185,069  (1964):  Office  of  Special 
Counsel  11  DOE  1 85.226  (1984)  . ,;  .. 
{Conoco],  and  cases  cited  therein. 
-     However,  a  reseller  or  retailer  which 
seeks  a  refund  of  more  than  $5,000  will 
be  required  to  provide  a  detailed 
demonstration  of  injury.  A  reseller  will 
be  required  to  demonstrate  that  it 
maintained  a  "bank"  of  unrecovered 
product  costs  in  order  to  show  that  it  did 
not  pas  along  the  alleged  overcharges  to 
its  own  customers.'  In  addition,  a 
reseller  claimant  must  show  that  market 
conditions  would  not  permit  it  to  pass 
through  those  increased  costs.  See,  e.g., 
Triton  Oil  and  Gas  Corporation/Cities 
Service  Company.  12  DOE  185,107 
(1984);  Tenneco  Oil  Company /Mid- 
Continent  Systems,  Inc.,  10  DOE  185,009 
(1982). 

In  addition,  we  propose  that  the  type 
of  demonstration  of  injury  to  be  made 
by  retailer  claimants  will  be  different 
than  that  of  reseller  applicants.  This  is 
proposed  because,  unlike  resellers,  fop 
most  of  the  13  month  consent  order 
period  (the  9V4  month  period  from  July 
16, 1979  until  April  30, 1980),  retailers 
were  not  required  to  compute  MLSPs 
with  reference  to  May  15, 1973  selling 
prices  and  increased  costs.  See  10  CFR 
212.93;  45  FR  29546  (1980).  Instead, 
effective  July  16, 1979,  a  retailer  was 
required  to  calculate  its  MLSP  under  a 
fixed-margin  approach  set  forth  in  the 
new  rule.  Unrecouped  increased  product 
costs  could  no  longer  be  banked  for  later 
recovery.  Id.  Consequently,  retailers 
were  not  required  to  maintain  or 
compute  cost  banks  during  the  9V^ 
month  period.  As  a  result,  any 
requirement  that  a  retailer  claimant 
make  a  demonstration  of  injury  like  that 
contemplated  for  resellers,  i.e.,  based 


^This  injury  requirement  reflects  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning  on 
August  19. 1973.  and  ending  on  July  16. 1979  for 
retailers,  and  on  May  1, 1980  for  resellers.  Under  the 
original  rules,  a  reseller  or  retailer  of  motor  gasoline 
was  required  to  calculate  its  maximum  lawful 
selling  price  (MLSP)  by  summing  its  selling  price  on 
May  15. 1973.  with  increased  costs  incurred  since 
that  time.  A  firm  which  was  unable  to  charge  its 
MLSP  in  a  particular  month  could  "bank"  any 
unrecovered  increased  product  costs,  so  that  thosr 
costs  could  be  recouped  in  a  later  month,  if  possible 
Sep  10  CFR  212.93:  45  FR  29546  (1980). 


upon  unrecovered  cost  banks,  would 
probably  eliminate  all  retailer  claimants 
for  the  bulk  of  the  consent  order  period. 
Therefore,  in  this  proceeding,  we 
propose  that  retailers  which  lack  banks 
subsequent  to  July  16. 1979  may  still  file 
a  claim  for  a  refund  which  exceeds  the 
small  claim  threshold.  Retailers  should, 
however,  submit  bank  calculations  from 
April  1. 1979  through  July  16, 1979.'  Like 
resellers,  retailers  will  be  required  for 
the  entire  consent  order  period  to  show 
that  mari(et  conditions  prevented  them 
from  recovering  those  increased  costs, 
i.e.,  through  a  demonstration  of  lowered 
profit  margins,  decreased  market  shares, 
or  depressed  sales  volumes.* 

If  a  reseller  or  retailer  made  only  spot 
purchases,  we  propose  that  it  should  not 
receive  a  refund  since  it  is  uniikey  to 
have  been  injured.  As  we  have 
previously  stated  with  respect  to  spot 
purchasers: 

[T]ho8e  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  (the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  (the  firm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers,  6  DOE  at  85,396-97.  We 
believe  the  same  rationale  holds  true  in 
the  present  case.  Therefore,  we  propose 
that  Hrms  which  made  only  spot 
purchases  from  O'Connell  not  receive 
refunds  unless  they  present  evidence 
which  rebuts  the  spot  purchaser 
presumption  and  establishes  the  extent 
to  which  they  were  injured  as  a  result  of 
their  purchases  of  motor  gasoline  from 
O'Connell  during  the  consent  order 
period. 

In  addition,  we  are  making  a  proposed 
finding  that  end  users  whose  business 
operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  These  entities  were 
not  subject  to  the  DOE  regulations 
during  the  relevant  period,  and  are  thus 
outside  our  inquiry  concerning  pass- 
through  of  injury.  See  Office  of 
Enforcement,  Economic  Regualtory 
Administration;  in  the  matter  ofPVM 
Oil  Associates,  Inc..  10  DOE  1 85,072 
(1983);  see  also  /Texas  Oil  &  Gas  Corp.. 


'The  cost  bank  requirement  has  l>een  relaxed  in 
other  instances  regarding  the  change  in  the  pricing 
regulations  for  motor  gasoline.  See  Tenneco  Oil 
Company /United  Fuels  Corporation,  10  DOE 
185.005  at  88.017  n.l  (1982)  (Tenneco). 

*  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pats  through  the  price  increases  will  be 
eligible  for  a  refund  of  up  to  the  $5,000  threshold, 
without  being  required  to  submit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  $5,000.  See 
Vickers,  8  DOE  at  85.396.  See  oho  OfTice  of 
Enforcement,  10  DOE  185.029  at  8&122  (1962)  (Ada). 


12  DOE  at  88.209*  Therefore,  we 
propose  that  for  end  users  of  motor 
gasoline  sold  by  O'Connell, 
documentation  of  purchase  volumes  will 
provide  a  sufficient  showing  of  injury. 

We  propose  that  firms  whose  prices 
for  goods  and  services  are  regulated  i^~^ 
a  governmental  agency  or  by  the  terns 
of  a  cooperative  agreement  not  be 
required  to  provide  a  detailed 
demonstration  that  they  absorbed  the 
alleged  overcharges.  See  e.g..  Office  of 
Special  Counsel,  9  DOE  1 82.538  (1982) 
[Tenneco),  and  Office  of  Special 
Counsel,  9 1 82.545  at  85.244  (1962) 
[Pennzbit].  Those  firms  should  provide 
with  their  applications  a  full  explanation 
of  the  manner  in  t^di  refunds  would 
be  passed  throu^  to  their  customers 
and  of  how  the  appropriate  regulatory 
body  or  membership  group  will  be 
advised  of  the  applicant's  receipt  of  any 
refund  money.  Sales  by  cooperatives  to 
nonmembers,  however,  will  be  treated 
the  same  as  sales  by  any  other  reseller. 

As  in  previous  cases,  only  claims  Uxt 
at  least  $15  will  be  processed.  In  prior 
refund  cases  we  have  found  that  the 
cost  of  processing  claims  for  smaller 
amounts  outweighs  the  benefits  of 
restitution.  See.  e.g.,  Uban  Oil  Co..  9 
DOE  at  85.225.  See  also  10  CFR 
205.386(b}.  llie  same  principle  applies 
here.      '/"'•_ 

B.  Calculation  of  Refund  Amount 

We  must  further  determine  the  proper 
method  for  dividing  the  consent  order 
funds  among  successful  applicants.  In 
cases  involving  "global"  consent  orders, 
or  cases  where  information  is  minimal 
we  have  generally  adopted  a 
"volumetric"  allocation  of  the  funds  as 
an  equitable  way  of  allocating  the 
proceeds  of  the  consent  order  among 
eligible  firms.  In  these  situations,  the 
allocation  Is  calculated  by  multiplying 
the  number  of  gallons  purchased  by  a 
claimant  by  a  volumetric  factor,  using 
the  amount  of  the  relevant  consent  order 
fund  as  the  numerator  and  the  total 
gallons  of  product  covered  by  the 
consent  order  as  the  denominator.  In 
addition,  the  volumetric  refund 
presumption  generally  presumes  that 
alleged  overcharges  committed  by  a 
consent  order  firm  were  spread  equally 
over  all  gallons  of  product  marketed  by 
that  firm.  However,  in  cases  such  as  this 
where  more  detailed  information  exists, 
we  have  used  a  dilfferent  approach  to 
best  achieve  restitution.  See,  e.g.. 


*  If  a  rirm  is  tx>th  a  spot  purchaser  and  an  end 
user,  it  will  be  treated  as  an  end  user  and  will  not 
be  required  to  make  any  showing  of  injury  Ijeynnd 
that  required  of  other  end  users. 
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Marion  Corporation  12  DOE  \  85.014 
(1984)  at  88,031. 

A  modified  vdumetric  approach' 
malces  the  refunds  ordered  correspond 
more  cloeely  to  the  actual  injuries 
experienced  by  O'Connell's  reseller  and 
end  user  customers.  The  information 
contained  in  the  consent  order  indicates 
that  fewer  gallons  were  sold  and  more 
of  the  alleged  overcharges  occurred  on 
the  volumes  of  motor  gasoline  which 
O'Connell  sold  to  resellers  than  on  the 
volumes  sold  at  retail.  We  note, 
however,  that  the  audit  files  do  not 
identify  either  the  allegedly  injured 
parties,  or  the  dollar  amount  of  alleged 
overcharges  paid  by  each.  Also,  while 
the  record  does  indicate  that 
O'Connell's  reseller  purchasers  bore  a 
disproportionate  share  of  the  alleged 
overcharges,  there  is  nothing  in  the 
record  to  rebut  the  presumption  that 
within  these  separate  categories  of 
purchaser,  overcharges  were  spread 
equaUy  over  O'Connell's  sales  of  motor 
gasoline.  Therefore,  we  propose  the  use 
of  separate  volumetric  factors  for 
O'Connell's  different  purchasing  classes, 
which  will  be  used  in  determining  the 
most  equitable  refund  amounts  for 
each.* 

The  consent  order  documents  the 
exact  breakdown  of  the  settlement 
funds  according  to  the  amounts  due  to 
the  two  classes  of  purchaser,  i.e., 
$7,407.49  to  resellers  and  $1,953.64  to 
end  users.  We  propose  to  use  these 
Hgures  in  calculating  the  separate 
volumetric  factors,  i.e.,  we  will  use  the 
relevant  portion  of  the  consent  order 
funds  assigned  to  each  particular  class 
of  purchaser  as  the  numerator,  and  the 
total  gallons  of  motor  gasoline  sold  to 
each  class  during  the  consent  order 
period  as  the  denominator.  For 
applicants  who  pim:hased  motor 
gasoline  from  O'Connel  for  resale, 
volumetric  factor  is  $.004223.  For 
purchases  from  O'Connell's  retail 
stations,  the  volumetric  factor  is 
$.000589.  In  addition,  successful 
applicants  will  receive  a  proportionate 
share  of  the  accrued  interest.' 


the 


•The  volumetric  presumption  is  rebuttable, 
however.  A  ciaimant  which  beleives  that  it  incurred 
a  disproportionate  share  of  the  alleged  overcharges 
within  its  class  may  submit  evidence  providing  this 
claim.  See  Sid  Richardson  Carbon  and  Gasoline  Co. 
and  Richardson  Products  Co.7Siouxlaad  Propane 
Co..  12  DOE  at  88.164. 

'  The  vohunethc  factors  have  been  calculated 
from  information  contained  in  ERA'S  audit 
workpapers.  The  audit  examined  wholesale  sales 
made  during  )nnc.  |uly  and  Aut^usl  1979.  and  retail 
sales  made  between  April  and  August  1979.  From 
these  figures  we  extrapolated  O'Connell's 
wholesale  sales  for  the  entire  consent  order  period 
(1.754.036  gallons).  We  then  divided  this  amount 
into  the  portion  of  consent  order  funds  applicable  to 
the  alleyed  overcharges  to  wholesale  inistomers 
($7,407.48)  to  obtain  the  vokimetnc  factor  of 


C.  Applications  for  Refund 

Any  purchaser  claiming  a  portion  of 
the  consent  order  funds  should  Ble  an 
Application  for  Refund  pursuant  to  10 
C.F.R.  §  205.283.  In  its  application,  a 
claimant  must  include  a  schedule  of  its 
monthly  purchases  form  O'Connell. 
Applicants  should  also  provide  all 
relevant  information  necessary  to 
support  their  claim  in  accordance  with 
the  presumptions  stated  above.  A 
claimant  must  also  state  whether  it  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
evercharges  underlying  these 
proceedings.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  o^er  owners  indicating  that 
they  do  not  claim  a  refund.  Finally,  an 
applicant  should  report  whether  it  is  is 
or  has  been  involved  as  a  party  in  any 
DOE  enforcement  or  private,  section  210 
actions.  If  these  actions  have  been 
concluded  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the 
matter.  If  the  action  is  still  in  progress, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  must  keep  OHA  informed  of 
any  change  in  status  while  its 
Application  for  Refund  is  pending.  See 
10  CFR  205.9(d). 

D.  Distribution  of  Remaining  Consent 
Order  Funds 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  fimds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  is  therefore  ordered  that: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  O'Connell  Oil 
Company  pursuant  to  the  consent  order 


$.004223  Similarly,  for  retail  gallons  %ve 
extrapolated  from  the  number  of  retail  gallons  sold 
during  the  five  month  audit  period  to  arrive  at  an 
estimate  of  3,317,933  gsllens  sold  during  the  entiie 
consent  order  period.  We  than  divided  the  consent 
order  funds  applicable  to  retail  sales  (Sl.9S3.64)  by 
our  estimate  of  O'Connell's  total  retail  sales 
(3.317,933  gallons)  to  obtain  the  volumetric  factor  of 

tooosas. 


executed  on  December  1, 1980,  will  be 
distributed  in  accordance  with  the 
foregoing  decision. 

[FR  Doc.  85-30142  Filed  12-1»-B5;  &45  am) 
BILUM  COOC  MSO-Ot-M 


Impiementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  O^ice  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  fihng 
Applications  for  Refund  from  funds 
obtained  from  Conoco  Inc.  in  settlement 
of  all  issues  regarding  the  Hrm's 
application  of  the  federal  petroleum 
price  and  allocation  regulations  during 
the  ptriod  January  1, 1973  through 
January  27, 1981. 

DATE  AND  ADOAESS:  Applications  for 
refund  must  be  postmarked  by  March 
20, 1986,  should  conspicuously  display  a 
reference  to  case  nimibers  HEF-0010 
and  HEF-0484.  and  should  be  addressed 
to:  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMA'PON  CONTACT: 

Nancy  Kestenbaum,  Office  of  Hearings 
and  Appeals,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  252-6602. 

SUPPLEMENTARY  INFORMA'nON:  In 

accordance  with  §  205.282(c]  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205,282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
forth  below.The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  a  consent 
order  between  the  DOE  and  Conoco  Inc. 
(Conoco)  on  July  2, 1982.  The  consent 
order  settled  all  disputes  between  the 
DOE  and  Conoco  concerning  possible 
violations  of  DOE  price  and  allocation 
regulations  relating  to  transactions  by 
Conoco  involving  the  production, 
refining,  processing,  reselling,  and 
marketing  of  crude  oil  and  petroleum 
products  during  the  period  January  1, 
1973  through  January  27, 1981.  Under  the 
terms  of  the  consent  order,  Conoco  has 
remitted  $14,000,000  which  is  being  held 
in  an  interest  bearing  escrow  account 
pending  determination  of  its  proper 
distribution. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
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for  Refund.  The  specific  information  to 
t>e  included  in  an  Application  for  Refund 
is  set  forth  below.  All  Applications 
should  be  postmarked  by  March  20, 
1986,  and  should  be  sent  to  the  address 
set  forth  at  the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 
duplicate,  and  these  applications  will  be 
made  available  for  public  inspection 
between  the  hours  of  IKX)  and  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  O^ice  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Dated:  December  12. 1985. 
George  B.  Bi«xnay, 

Director,  Off  ice  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
r  Energy 

Special  Refund  Procedures 

Name  of  Firm:  Conoco  Inc. 

Dates  of  Filing:  December  23, 1982, 
November  14, 1983. 

Case  Numbers:  HEF-0010,  HEF-0484. 

The  regulations  of  the  Department  of 
Energy  (DOE)  permit  the  Economic 
Regulatory  Administration's  Office  of 
Special  Counsel  (OSC)  to  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  procedures 
for  distributing  funds  received  as  a 
result  of  an  enforcement  proceeding 
involving  alleged  violations  of  the  DOE 
regulations.  See  10  CFR  Part  205. 
Subpart  V.  In  accordance  with  those 
regulatory  provisions,  the  OSC  filed  two 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  entered 
into  with  Conoco  Inc.  (Conoco).  The  first 
Petition  involves  $3  million  in  settlement 
of  alleged  violations  of  the  refiner 
pricing  regulations,  and  was  filed  on 
December  23, 1982.  The  second  Petition 
involves  $11  million  in  settlement  of 
alleged  violations  of  the  crude  oil 
producer  regulations,  and  was  filed  on 
November  14, 1983.  Each  of  the  petitions 
concerns  funds  received  from  Conoco 
pursuant  to  different  provisions  of  that 
consent  order,  i.e.,  paragraphs  402  and 
403.  Under  the  terms  of  the  consent 
order,  Conoco  agreed  to  make  refunds 
for  alleged  violations  of  the  DOE  price 
and  allocation  regulations  in  the 
following  amounts:  (i)  $3  million  to  be 
paid  to  DOE  for  disposition  according  to 
DOE's  determination  [\  402],  and  (ii)  a 
quantity  of  foreign  crude  oil  valued  at 
$11  million  to  be  delivered  to  the 
Strategic  Petroleum  Reserve  of  the 
United  States  or,  in  the  alternative,  to 
pay  to  DOE  the  amount  of  $11  million  in 
lieu  of  delivering  crude  oil  to  the 
Strategic  Petroleum  Reserve  (f  403).  On 


November  24, 1982,  Conoco  remitted  to 
DOE  $3  million  in  accordance  with  1 402 
of  the  consent  order.  On  October  28, 
1983,  Conoco  elected  to  pay  $11  million 
in  funds  directly  to  DOE  in  accordance 
with  f  403  of  the  consent  order.  These 
funds,  totalling  $14  million,  are  now 
being  held  in  an  escrow  account  under 
the  jurisdiction  of  the  DOE  pending 
receipt  of  instructions  from  the  OHA 
regarding  their  final  distribution.' 

I.  Background 

Conoco  is  a  "producer"  of  crude  oil 
and  a  "refiner"  as  those  terms  were 
defined  in  10  CFR  212.31.  During  the 
relevant  time  periods,  Conoco  was 
engaged  in  the  production,  refining, 
processing,  reselling,  and  marketing  of 
crude  oil  and  petroleum  products,  and 
was  subject  to  the  Mandatory  Petroleum 
Price  Regulations  set  forth  at  10  CFR 
Part  212. 

As  a  part  of  its  enforcement  activities, 
the  OSC  audited  Conoco's  price  and 
allocation  practices,  including  the 
manner  in  which  the  firm  applied  the 
federal  petroleum  price  and  allocation 
regulations  with  respect  to  its 
importation,  refining,  and  sale  of  crude 
oil  and  covered  petroleum  products 
during  the  period  January  1, 1973 
through  January  27, 1981  (hereinafter 
referred  to  as  the  "consent  order 
period").  In  order  to  settie  all  claims  and 
disputes  between  the  parties  concerning 
this  period,  Conoco  and  DOE  entered 
into  a  Proposed  Consent  Order  whereby 
Conoco  agreed  to  remit  $3  milUon  to  the 
DOE,  and  to  deliver  $11  million  worth  of 
foreign  crude  oil  to  the  Strategic 
Petroleum  Reserve.  The  consent  order 
refers  to  the  DOE's  allegations  of 
regulatory  violations,  but  notes  that  no 
findings  of  violations  were  made.  In 
addition,  the  consent  order  states  that 
Conoco  does  not  admit  that  it  violated 
the  federal  petroleum  price  and 
allocation  regulations  during  the  consent 
order  period.  Notice  of  the  Proposed 
Consent  Order  was  published  in  the 
Federal  Register  at  47  FR  30563  (July  14, 
1982),  and  interested  persons  were 
invited  to  submit  comments  and  written 
notification  of  potential  claims  against 
the  settiement  funds.  After  comments 
were  received  from  numerous  parties, 
the  Proposed  Consent  Order  was 
finalized  without  modification  and 
published  in  the  Federal  Register  at  47 
FR  49700  (November  2. 1982).  OSC 
subsequently  filed  the  two  Petitions 
which  are  the  subject  of  this  refund 
proceeding. 


On  August  13, 1984,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  funds  that  had  been 
deposited  with  the  DOE  by  Conoco.  In 
the  PD&O  we  described  a  two-stage 
process  for  the  distribution  of  the  funds 
made  available  by  the  Conoco  consent 
order.  Hie  first  stage  will  distribute 
refunds  to  identifiable  purchasers  of 
covered  products  who  may  have  been 
injured  by  the  consent  order  firm's 
pricing  practices  during  the  applicable 
consent  order  period. 

This  dedsiffli  discusses  the  commoits 
that  were  received,  implements  the 
refund  process,  and  describes  the 
information  that  purchasers  of  Conoco's 
refined  products  or  crude  oil  should 
submit  in  order  to  demonstrate 
eligibility  for  a  portion  of  the  consent 
order  funds.  After  meritorious  claims  are 
paid,  a  second-stage  refund  proceeding 
may  become  necessary  to  distribute  any 
remaining  funds.  See  generally  Office  of 
Special  Counsel,  10  DOE  1  85,048  (1962). 

n.  Jurisdiction 

We  have  considered  OSCs  two 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  and 
determined  that  it  is  appropriate  to 
establish  such  a  proceeding  with  respect 
to  the  Conoco  consent  order  funds,  hi 
our  Proposed  Decision  and  in  other 
recent  decisions,  we  have  discussed  at 
length  our  jurisdiction  and  authority  to 
fashion  special  refund  procedures.  See, 
e.g..  Office  of  Enforcement,  9  DOE  f 
82,553  (1982).  We  have  received  no 
comments  challenging  our  jurisdiction  in 
this  case,  and  we  will  grant  OSCs 
petitions  and  assume  jurisdiction  over 
the  distribution  of  the  Conoco  consent 
order  funds. 

III.  Comments  on  Proposed  Dedsioii 

Comments  were  solicited  regarding 
the  proposed  refund  procedures  outlined 
in  the  PD&O.  Thirteen  states  *  and  nine 
other  parties  '  filed  comments  in 
response  to  the  PD&O.  To  the  extent 
each  of  the  states  and  die  National 
Consumer  Law  Center,  Inc.  commented 
on  the  distribution  of  residual  funds  In  a 
second-stage  proceeding,  we  shall  defer 
addressing  these  issues.  It  would  be 


■  A«  of  November  sa  18B5.  the  $14  million 
principal  depodted  in  Conoco's  escrow  account  had 
accrued  $3,182,631.97  in  interest,  bringing  the  total 
amount  at  that  time  to  817.182.631.97. 


*  Conunents  were  filed  by  the  following  state*  or 
their  representatives:  Arkansas,  Delaware.  Flofid*, 
Iowa.  Kansas.  Louisiana,  New  Mexico.  North 
Carolina.  North  Dakota.  Rhode  Island,  Texas.  Utah. 
and  West  Virginia. 

>  Conunents  were  also  filed  on  behalf  of  i 
Indian  tribes.  Air  Transport  Association.  Fa 
Industries.  Inc.  Bill  Keeling  Oil  Co..  Inc.  Maratbon 
Petroleum  Company,  Mobil  Oil  Corporation. 
National  Consumer  Law  Center.  Inc.,  National 
Council  of  Farmer  Cooperatives,  and  Petroleum 
Marketers  Association  of  America. 
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premature  to  discuss  at  this  time  the 
disposition  of  second-stage  funds, 
particularly  since  the  disposition  of  any 
funds  remaining  after  meritorious  claims 
have  been  paid  will  necessarily  depend 
on  the  size  of  the  fund.  See  Office  of 
Enforcement,  9  DOE  ^  82.508  (1981).  All 
other  comments  are  discussed  in  the 
following  presentation  of  the  procedures 
we  are  adopting. 

IV.  Refund  Procedures 

The  Conoco  consent  order  resolves 
the  firm's  alleged  violations  for  the  DOE 
petroleum  price  and  allocation 
regulations.  As  provided  in  the  consent 
order,  Conoco  paid  $3  million  to  the 
DOE  and.  in  Ueu  of  delivering  to  the 
Strategic  Petroleum  Reserve  a  quantity 
of  foreign  crude  oil  valued  at  $11  million, 
also  paid  $11  million  to  the  DOE  for  its 
disposition.  In  the  PD&O  we  concluded 
that  $3  million  of  the  Conoco  Consent 
Order  funds  should  be  made  available 
to  those  claimants  who  purchased 
refined  petroleum  products,  and  $11 
million  should  be  set  aside  into  a 
separate  crude  oil  pool  of  refunds.  The 
determination  to  allocate  in  this  manner 
the  $14  million  in  consent  order  funds 
l>etween  refined  petroleum  product  and 
crude  oil  claimants  was  based  on 
representations  made  by  the  Economic 
Regulatory  Administration  (ERA).  See 
Memorandum  from  Leslie  W.  Adams, 
Deputy  Solicitor  of  ERA.  dated  July  26. 
1964. 

The  Petroleum  Marketers  Association 
of  America  (PMAA)  filed  comments 
disagreeing  with  this  apportionment. 
PMAA  argues  that  refined  product 
purchasers  should  be  able  to  claim 
refunds  from  the  entire  $14  milUon 
settlement  fund,  and  that  ERA's 
comments  should  be  ignored.* 


*  FMAA  directs  OHA  to  a  determination  in  the 
Amoco  proceeding.  Office  of  Special  Clounsel.  10 
DOE  185.048  (1982).  where  we  attributed  little 
weight  to  the  tei timony  of  a  former  DOE  official 
regarding  the  apportionment  of  the  Ainoco  consent 
order  funds  among  various  classes  of  claimants.  In 
that  decision,  however,  we  noted  the  absence  of 
any  relevant  restriction  or  Umitation  in  either  the 
consent  order  or  the  petitions  invoking  our 
jurisdiction.  In  contrast,  the  Conoco  consent  order — 
by  its  own  terms — provided  an  in-kind  remedy 
involving  crude  oil  valued  at  $11  million.  In 
addition.  OSCs  petition  to  OHA  expressly  stated 
that  the  $11  million  payment  "resolved  alleged 
violations  by  Conoco  in  its  first  sales  of  domestic 
crude  oil."  Petition  for  the  Implementation  of 
Special  Refund  Procedures.  Tiled  November  14. 1983. 
at  2.  These  facts,  together  with  ERA's 
representations  to  OHA  in  a  memorandum  filed  |uly 
28. 1984.  cleariy  distinguish  this  proceeding  from 
Amoco,  where  both  the  consent  order  and 
subsequent  petitions  were  silent  on  the 
apportionment  issue  regarding  the  consent  order 


We  do  not  agree.  ERA  states  that  the 
negotiations  underlying  the  $3  million 
cash  payment  and  $11  million  in  kind 
payment  of  crude  oil  were  separate  and 
segregated  between  refiner  pricing  and 
crude  oil  violations.  ERA  maintains  that 
there  were  different  litigation  risks 
associated  with  the  operation  of  the 
regulations  in  each  of  these  two  areas, 
and  that  the  $11  million  remedy        , 
speciRcally  reflected  the  litigation 
history  and  factual  background 
associated  with  the  crude  oil  issues.  Nor 
is  there  evidence  in  the  record  which 
suggests  a  di^erent  basis  for  the  two 
settlement  amounts  ultimately  obtained. 
Accordingly,  we  will  divide  the  consent 
order  funds  in  the  manner  previoiisly 
proposed. 

A.  Refunds  to  Refined  Product 
Purchasers 

The  Conoco  reftned  product  pool  of  $3 
million  shall  be  distributed  to  claimants 
that  satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by  alleged 
overcharges  in  sales  of  covered 
products.  As  in  many  prior  special 
refund  cases,  we  will  adopt  certain 
presumptions.  First,  we  will  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally  in 
all  sales  of  refined  petroleum  products 
made  by  the  consent  order  firm.  We  will 
therefore  calculate  refunds  based  on  a 
per-gallon.  volumetric  refimd  amount. 
Second,  we  will  adopt  a  presumption  of 
injury  with  respect  to  small  claims. 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(d)  of  those  regulations  states 
that: 

[ijn  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  acxoimt  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
adopted  in  this  case  will  permit 
cfaimants  to  participate  in  the  refund 
process  without  incurring 
disproportionate  expenses,  and  will 
enable  the  OHA  to  consider  refund 
applications  in  the  most  efRcient  way 
possible  in  view  of  the  limited  resources 
available. 

A  claimant  will  be  eligible  to  receive  a 
refimd  equal  to  the  documented  number 
of  gallons  of  covered  products  it  brought 
from  Conoco  during  the  applicable 
consent  order  period,  multliplied  by  a 
volumetric  percentage.  This  percentage 
is  computed  by  dividing  the  amount  of 


the  refined  product  pool  by  the  total 
number  of  gallons  of  covered  petroleum 
products  sold  by  Conoco  during  the 
consent  order  period.^  The  calculation 
of  the  volumetric  percentage  for  Conoco 
results  in  a  per  gallon  volumetric  refimd 
amount  of  $.0001.  exclusive  of  interest.' 
In  addition,  interest  which  has  accrued 
on  the  consent  order  funds  will  be 
applied  to  each  refund  on  a  pro  rata 
basis. 

In  the  PD&O  we  tentatively 
determined  that  resellers  and  retailers 
seeking  refunds  based  on  purchases  of 
50.000  gallons  per  month,  or  600,000 
gallons  annually,  would  not  be  required 
to  demonstrate  further  any  injury 
resulting  from  the  alleged  overcharges. 
The  State  of  North  Carolina  filed 
comments  opposing  adoption  of  any 
presumption,  arguing  that  first-stage 
refunds  should  only  be  paid  to  resellers 
that  can  prove  that  they  did  not  pass  on 
the  alleged  overcharges,  regardless  of 
the  amount  of  the  claim.  We  have 
considered  this  comment  but  will  adopt 
the  proposed  small  claims  presumption 
in  the  interest  of  fairness  and  efficiency. 

The  adoption  of  a  presumption  of 
injury  for  smaller  claims  is  based  on  a 
number  of  important  considerations. 
First,  because  of  the  complexity  of  the 
pricing  issues  involved  and  the  time 
elapsed  since  the  alleged  overcharges 
took  place,  attempts  at  restitution  to      ■^. 
deserving  parties  necessarily  will  be 
inexact.  See  Flash  Oil  Co.  v.  United 
States.  No.  85-436C(B),  mem.  opinion 
(E.D.  Mo.  Sept.  26, 1985).  It  is  our 
experience  in  similar  refund  proceedings 
that  the  presumption  of  injury  enables 
parties  who  likely  were  injured  to  claim 
refunds.  We  note  that  in  past  refund 
proceedings  the  OHA  has  analyzed 
extensively  the  issue  of  cost  absorption 
by  smaller  purchasers  of  petroleum 
products.  See,  e.g..  Economic  Regulatory 
Administration:  In  the  Matter  of 
Standard  Oil  Co.  (Indiana).  10  DOE 
^  85,048  (1982)  [Amoco]  at  88.205-209. 
After  careful  analysis  of  the  available 


'  PMAA  asserts  that  the  pre^entillements  portion 
of  the  crude  oil  settlement  funds  should  be  included 
in  calculating  the  refmed  product  per  gallon  rate  of 
refund,  presumably  arguing  that  any  overcharges  for 
this  period  were  passed  throiiigh  to  customers  in  the 
form  of  increased  prices  for  refined  petroleum 
products.  Comments,  filed  Noveml>er  9. 1984,  at  14. 
No  sufficient  basis  is  given,  however,  for 
transferring  monies  attributable  to  crude  oil 
violations — regardless  of  when  they  allegedly  took 
place — to  the  refined  product  pool  for  purposes  of 
calculating  refund  amounts. 

*  According  to  information  provided  by  Conoflo. 
the  Tirm  sold  32,709.030,338  gallons  of  covered 
petroleum  products  during  the  consent  order  period. 
Dividing  the  S3  million  refined  product  pool  by  this 
amount  equals  S.0000917  per  gallcn.  For  simpUcity. 
the  volumetric  amount  wilt  be  rounded  to  the 
nearest  i/lOO  of  a  cent.  I.e.,  $.0001. 
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data,  we  have  found  that  in  cases  of 
alleged  overcharges  by  refiners,  retailers 
were  probably  injured  to  some  degree  in 
that  they  were  unable  to  pass  along  all 
cost  increases  to  their  customers. 
Amoco  at  88,206;  Mobile  Oil  Corp..  6 
Fed.  Energy  Guidelines  |  90,058  at  90,118 
(1985)  (Proposed  Decision  and  Order). 
We  cannot  expect  individual  purchasers 
to  be  capable  of  producing  similar 
findings,  since  our  analysis  was 
complex  and  involved  data  from  many 
different  sources.  In  view  of  the 
conclusion  that  small  claimants  bore 
some  impact  of  the  alleged  overcharges, 
and  the  fact  that  failure  to  allow 
simpli^ed  application  procedures  for 
small  claims  would  deprive  injured 
parties  of  the  opportunity  to  receive 
refunds,  we  conclude  that  the  small 
claims  presumption  should  be  adopted. 

The  PMAA  objects,  however,  to  the 
use  of  a  small  claims  presumption  based 
on  a  gallon  threshold  amount.  It  argues 
that,  after  estimating  the  amount  of 
gallons  sold  by  Conoco  during  the 
consent  order  period,  the  volumetric 
refund  amount  would  be  so  small  as  to 
discourage  a  large  number  of  claimants 
from  participating  in  this  proceeding. 

We  agree.  Use  of  a  gallon  threshold  as 
described  in  the  PD&O  may  not  enable 
us  to  effectuate  our  goal  of  facilitating 
disbursements  to  claimants  applying  for 
relatively  small  refunds.  Consequently, 
we  have  decided  that  an  adjustment  in 
that  approach  is  warranted. 

Several  factors  determine  the  value  of 
the  threshold  below  which  a  claimant  is 
not  required  to  submit  any  further 
evidence  of  injury  beyond  volumes 
pruchased.  One  of  these  factors  is  the 
concern  that  the  cost  to  the  applicant 
and  the  government  of  compiling  and 
analyzing  information  sufficient  to  show 
injury  not  exceed  the  amount  of  the 
refund  to  be  gained.  In  this  proceeding, 
where  the  volumetric  refund  amount  is 
fairly  low  and  early  months  of  the 
consent  order  periods  are  many  years 
past,  $5,000  is  a  resonable  value  for  the 
threshold.  See  Texas  Oil  Br  Gas  Corp.,  12 
DOE  %  85,069  (1984);  Office  of  Special 
Counsel:  In  the  Matter  of  Conoco,  Inc., 
11  DOE  f  85,226  (1984),  and  cases  cited 
therein.  Therefore,  applicants  who  are 
claiming  a  refund  of  $5,000  or  les^will 
not  be  required  to  provide  a  separate, 
detailed  showing  that  they  were  injured 
by  the  alleged  overcharges. 

In  the  PD&O,  we  also  tentatively 
determined  that  although  we  would 
grant  smaller  refunds  without  requiring 
claimants  to  demonstrate  injury, 
resellers  and  retailers  claiming  refunds 
above  a  certain  level  would  be  required 
to  show  that  the  firm  was  injured  by  the 
alleged  overcharges.  The  Bill  Keeling  Oil 
Company,  Inc.  (Keeling)  filed  comments 


objecting  to  the  requirement  that 
claimants  demonstrate  injury.  Keeling 
argues  that  it  would  be  difficult  for  a 
small  business  to  prove  lower  profit 
margins  or  lower  market  shares  from 
recOTds  which  may  be  impossible  to 
produce,  and  that  a  fair  and  equitable 
solution  would  be  a  refund  based  on 
total  gallons  purchased  during  the 
consent  order  period. 

Keeling's  comments  do  not  convince 
us  that  we  should  pay  all  refund  claims 
regardless  of  amount  without  requiring  a 
showing  of  injury.  As  stated  supra,  the 
presumption  of  injury  for  smaller  claims 
takes  into  consideration  the  factors 
raised  by  Keeling.  Larger  claimants  are 
better  equipped  to  prove  injury  because 
as  a  rule  they  have  greater  resources 
and  maintain  better  records. 
Furthermore,  many  claimants  in  past 
refund  proceedings  seeking  refunds 
above  the  threshold  have  been  unable  to 
prove  injury  despite  their  attempts  to  do 
so.  See,  e.g.,  Standard  Oil  Co.  (Indiana)/ 
Ashland  Oil,  Inc.,  13  DOE  \  85,018 
(1985).  This  experience  suggests  that 
allowing  claimants  to  receive  large 
refunds  based  solely  on  purchase 
volumes  without  requiring  a  detailed 
showing  of  injury  would  potentially 
enrich  these  claimants  beyond  the 
impact  of  the  alleged  overcharges.  We 
therefore  have  determined  that  claims 
above  a  threshold  level  must  be 
accompanied  by  a  detailed  showing  of 
injury,  as  outlined  below.'' 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  $5,000  therefore,  will 
be  required  to  document  its  injury. 
While  there  are  a  variety  of  means  by 
which  a  claimant  can  make  such  a 
showing,  a  firm  is  generally  required  to 
shOw  that  market  conditions  would  not 
permit  it  to  pass  through  the  increased 
costs  associated  with  the  alleged 
overcharges.  In  addition,  a  reseller  or 
retailer  of  petroleum  products  must 
show  that  it  maintained  a  "bank"  of 
unrecovered  costs,  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  these  costs  by  increasing  its 
prices.  See,  e.g.,  Triton  Oil  6r  Cos  Corp./ 
Cities  Service  Co..  12  DOE  \  85,107 
(1984);  Tenneco  Oil  Co./Mid-Continent 
Systems,  Inc.  10  DOE  1 85,009  (1982).» 


^  We  are  also  not  convinced  that  any  particular 
injury  to  Conoco's  jobbers  should  be  presumed  to 
have  occurred  with  the  purchase  of  every  gallon. 
See  PMAA  Comments,  filed  November  9, 1984.  at  9. 

*  Resellers  or  retailers  of  Conoco  products  who 
claim  a  refund  in  excess  of  S5.000  but  who  cannot 
establish  that  they  did  not  pass  through  the  price 
increases  will  be  eligible  for  a  refund  up  to  the 
SS.OOO  threshold,  without  being  required  to  submit 
further  evidence  of  injury.  Firms  potentially  eligible 
for  greater  refunds  may  choose  to  limit  their  claims 
to  SS.OtX)  in  order  to  avoid  having  to  submit  detailed 
documentation  of  their  injury.  See  Office  of 
Enforcement.  8  DOE  \  82.597  (1981)  at  85.396. 


The  PMAA  filed  comments  suggesting 
that  the  cost  bank  showing  required  of 
claimants  seeking  larger  refunds  is 
prohibitively  expensive  and  too  difficult 
for  medium-sizeid  resellers.  It  suggests 
that  the  OHA  adopt  an  alternative 
showing  of  injury,  without  a  cost  bank 
requirement,  which  would  require  less    • 
expense  of  potential  claimants.  This 
proposed  method  would  compare  a 
firm's  historical  profit  margin  in  a  pre- 
regulation  base  period  with  its  realized 
profits  during  the  period  for  which  it 
requests  a  refund.  PMAA  contends  that 
this  method  would  demonstrate  the 
presence  of  cost  banks — for  instance,  in 
months  where  the  firm's  profit  margin  is 
lower  than  the  base  period  margin — 
without  requiring  an  actual  calculation 
of  cost  banks  from  the  firm's  old 
records.  Alternatively,  the  PMAA 
proposes  that  if  the  OHA  is  unable  to 
change  its  standards  for  demonstrating 
injury,  then  the  $5,000  threshold  level 
should  be  raised  so  that  firms  not 
wishing  to  incur  the  expense  of 
calculating  cost  banks  may  receive 
refunds  more  commensurate  with  the 
injury  they  suffered. 

The  PMAA  proposal  regarding  a  new 
standard  of  injury  has  serious 
limitations.  The  profit  margin 
comparison,  standing  alone,  would  not 
be  reliable  evidence  of  injury  and 
absorbed  costs.  Because  cost  banks  are  - 
cumulative,  a  firm's  ability  to  pass 
through  some  of  the  increased  costs  it 
had  previously  incurred  had  the  effect  of 
drawing  down  the  cost  banks  tabulated 
in  previous  months.  A  firm  which 
ultimately  was  able  to  recoup  its  cost 
therefore  was  not  "injured"  by  the 
alleged  overcharges,  would  no  longer 
have  cost  banks,  and  would  not  be 
eligible  for  a  refund  under  the  cost  bank 
requirement  used  by  the  OHA  in  past 
proceeding.  See  Bayott  State  Oil  Corp.., 
12  DOE  1  85,197  (1965)  at  88,622. 
However,  under  PMAA's  alternate 
proposal,  such  a  firm  would  be  eligible 
for  refunds  for  all  months  in  which  it 
realized  lower  than  base  period  profits, 
regardless  of  whether  it  eventually  was 
able  to  recoup  fully  its  increased  costs. 
Although  this  method  would  reduce  the 
cost  and  effort  required  of  claimants,  it 
would  also  permit  refunds  to  be  paid  to 
parties  which  may  not  have  been 
injured  by  the  alleged  overcharges  and 
therefore  would  not  be  acceptable  as  a 
standard  of  injury  in  this  refund 
proceeding. 

However,  the  OHA  is  not  wedded  in 
every  case  to  a  requirement  that  firms 
submit  their  actual,  contemporaneous 
cost  banks  to  show  that  they  were 
unable  to  recoup  alleged  overcharges.  In 
a  case  in  which  a  firm  did  not 
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contemporaneously  calculate  banks  and 
there  are  speciflc  circumstances  which 
make  calculation  of  banks  at  this  time 
prohibitively  expensive,  we  will  accept 
monthly  profit  margin  data.  The 
claimant  however,  will  have  the  burden 
of  demonstrating  how  this  data  proves 
the  existence  of  cost  banks  during  the 
consent  order  period.  The  firm  also  must 
explain  why  any  increases  in  its  profits 
above  base  period  levels  should  not  be 
taken  to  indicate  that  increased  cosits 
associated  with  alleged  overcharges 
were  later  recouped.  In  addition  the  firm 
will  still  be  obliged  to  show  that  market 
conditions  would  not  permit  it  to  pass 
through  the  alleged  overcharges.  See 
Buyou  State  OH  Corp..  12  DOE  at  88,623. 

With  regard  to  PMAA's  other 
suggestions,  we  will  not  raise  the 
threshold  level  to  be  used  for  the 
presumption  of  injury  in  this  proceeding. 
As  stated  above,  we  believe  the  $5,000 
figure  to  be  a  reasonable  level  based  on 
the  competing  factors  in  this  case. 
Moreover,  we  are  providing  an 
alternative  to  presenting 
contemporaneously  compiled  cost  banks 
to  the  extent  that  profit  margin  analysis 
may  be  employed  to  show  the  presence 
of  cost  banks  in  certain  cases. 
Therefore,  the  cost  of  demonstrating 
injury  may  be  lowered.  Nor  are  we 
convinced  that  the  cost  of  calculating 
cost  banks  is  as  high  as  PMAA 
contends,  i.e..  greater  than  $20,000  for  a 
middle-sized  reseller.  After  all,  these 
Arms  were  required  to  compile  and 
maintain  records  regularly  from  which 
cost  banks  could  be  readily  calculated. 
See  10  CFR  210.92  and  212.93(a).  In  view 
of  all  of  these  factors,  we  will  adopt  the 
$5,000  threshold  in  this  proceeding. 

We  will  also  presume  that  end-user 
purchasers  and  ultimate  consumers  that 
were  not  regulated  petroleum  firms  were 
injured  by  the  alleged  overcharges 
settled  in  the  consent  order.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  v'ere  not  subject  to  price 
controls  during  the  consent  order  period, 
and  they  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasons,  an  analysis  of  the 
impact  of  the  increased  cost  of 
petroleum  products  on  the  final  prices  of 
non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  this 
special  refund  proceeding.  See  Office  of 
Enforcement,  Economic  Regulatory 
Administration:  In  the  matter  of  PVf^ 
Oil  Associates.  Inc..  10  DOE  \  85,072 
(1983):  see  also  Texas  Oil  &  Gas  Corp.. 
12  DOE  at  88.209.  and  cases  cited 
therein.  We  have  therefore  concluded 
that  downstream  end-user  purchasers  of 


Conoco  petroleum  products  need  only 
document  their  purchase  volumes  in. 
order  to  make  a  su^icient  showing  that 
they  were  injured  by  the  alleged 
overcharges. 

In  addition,  refund  applications  from 
firms  that  purchased  refined  products 
and  were  regulated  by  a  governmental 
agency  or  by  the  terms  of  a  cooperative 
agreement  will  not  be  required  to 
demonstrate  that  the  firm  absorbed  the 
alleged  overcharges.  In  the  case  of 
regulated  firms,  e.g..  public  utilities,  any 
overcharges  incurred  as  a  result  of 
Conoco's  alleged  violations  of  the  DOE 
regulations  would  routinely  be  passed 
through  to  their  customers.  Similarly, 
any  refunds  received  by  such  firms 
would  be  reflected  in  the  rates  they  are 
allowed  to  charge  their  customers. 
Refunds  to  agricultural  cooperatives  will 
likewise  directly  influence  the  prices 
charged  to  member  customers. 
Consequently,  these  firms  to  need  only 
document  their  purchase  volumes  of 
refined  products  from  Conoco  to  make 
an  adequate  showing  of  injury.  See 
Office  of  Special  Counsel.  9  DOE  \ 
82.538  (1982).  However,  along  with  their 
applications  these  firms  should  provide 
a  full,  detailed  explanation  of  the 
manner  in  which  refunds  would  be 
passed  through  to  customers  and  how 
the  appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  a  refund. 

As  in  previous  cases,  we  will  presume 
that  there  is  a  class  of  potential 
claimants  who  may  have  suffered  no 
injury  form  Conoco's  alleged 
overcharges.  Those  parties  are  firms 
that  made  spot  purchases  of  Conoco 
petroleum  products.*  See  Office  of 
Special  Counsel.  10  DOE  |  85,048  (198?): 
Office  of  Enforcement.  8  DOE  fl  82.597 
(1981)  (hereinafter  cited  as  Vickers).  As 
we  stated  in  Vickers: 

(Tlhese  customere  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  Vickers 


*  We  will  except  from  this  principle  cooperative 
on;anizallons  which  made  spot  purchases  of 
pruduclB  from  Conoco  and  resold  these  products  to 
their  members.  In  the  past,  we  have  treated  refund 
applicdtions  by  cooperatives  as  applications  made 
on  behalf  of  their  members  who.  as  ultimate 
customers,  were  not  in  a  position  to  pass  along 
increased  costs.  Similarly,  any  refund  received  by  a 
cooperutive  would  presumably  be  passed  on  to  its 
members,  in  the  form  of  either  a  price  reduction  or  a 
distribution  of  surplus  income.  Office  of  Special 
Counsel.  9  DOE  |  82.538  (1962)  at  85.203.  See.  e.g. 
Anadarko  Production  Co./Cities  Service  Co..  12 
DOE  f85.0eO  (1984).  Cooperative  purchases, 
therefore,  are  presumed  to  have  been  injured  in  spot 
purchases  of  a  consent  order  Hrm's  products  when  . 
these  products  were  resold  to  members.  Coopertives 
in  this  calejiory  will  be  eligible  to  apply  for  refunds. 
These  firms  must  explain  in  Iheir  refund 
applications  the  manner  in  which  any  refunds  will 
be  distributed  to  members. 


motor  gasoline  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  Vickers'  quoted  selling  price  at  the 
time  of  purchase  to  their  own  customers. 

8  DOE  at  85.396-97.  The  same  rationale 
applies  in  this  case.  Consequently,  we 
will  establish  a  rebuttable  presumption 
that  spot  purchasers  were  not  injured  by 
the  pricing  practices  resolved  by  the 
consent  order.  Thus,  a  spot  purchasers  ; 
claimant  will  be  required  to  submit       '<  * 
additional  evidence  sufficient  to  ■■  '-■ 

establish  that  it  was  unable  to  recover 
the  prices  it  paid  to  Conoco. 

As  in  previous  cases,  a  minimum 
refund  amount  will  be  established  for 
potential  claimants.  In  prior  refund 
cased,  refunds  for  less  than  $15.00  have 
not  been  granted  in  view  of  the  cost  to 
the  government  of  issuing  such  refunds 
in  comparison  to  the  restitutionary 
benefits  which  may  be  achieved.  See 
Amoco  at  88,214.  We  will  adopt  the 
same  minimum  refund  limitation  in  this 
case.  .  .  .  •  .       . 

B.  Refunds  to  Crude  Oil  Purchasers 

In  the  PD&O  we  stated  that,  in  order  . 
to  receive  a  refund  from  the  crude  oil 
refund  pool,  an  applicant  must 
demonstrate  that  it  bore  the  burden  of 
the  alleged  overcharges.  See  A.  Johnson 
&  Co.,  12  DOE  1  85,102  (1984)  [Johnson); 
Office  of  Enforcement.  9  DOE  1  82.521 
(1982)  [Alkek]:  Office  of  Enforcement.  9 
DOE  \  82,553(1982)  [Adams).  V^e  also 
noted  in  the  PD&O  that  certain 
identifiable  parties  might  be  able  to 
show  demonstrable  injury  from  the 
alleged  crude  oil  violations,  e.^.. 
resellers  or  refiners  that  obtained  crude 
oil  directly  from  Conoco  in  which  an 
improper  base  price  for  crude  oil  was 
alleged,  refiners  who  purchased  crude 
oil  from  Conoco  prior  to  implementation 
of  the  Entitlements  Program,  or  end- 
users  who  used  crude  oil  directly  as 
industrial  boiler  fuel. 

Several  partied  filed  comments  in 
response  to  the  proposed  procedures  for 
crude  oil  claimants.  The  Air  Transport     ■ 
Association,  whose  members  consist  of 
large  end-users  that  made  purchases 
directly  from  major  refiners,  concurs 
with  OHA's  preliminary  assessment 
"that  it  would  be  extremely  difficult  for 
refiners  to  demonstrate  that  they 
absorbed,  rather  than  passed  through, 
the  injurious  effects. of  [the  crude  oil] 
violations."  Mobil  Oil  Corporation,  on 
the  other  hand,  objects  to  any 
presumption  that  refiners  passed 
through  increased  crude  oil  costs 
resulting  from  certification  violations, 
and  maintains  that  there  is  "virtually  no 
provision  for  applications  for  refunds  by 
Entitlements  Program  participants."  The 
National  Council  of  Farmers 
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Cooperatives  (NCFM)  and  Farmland 
Industries,  Inc.  both  support  refund 
procedures  whereby  agricultural 
cooperatives  can  seek  refunds  on  behalf 
of  their  member  associations.  NCFM 
further  maintains  that  cooperiitive 
refiners  applying  for  crude  oil  refunds, 
particularly  for  the  period  prior  to  the 
operation  of  the  Entitlements  Program, 
should  be  exempt  from  the  requirement 
to  demonstrate  that  it  did  not  pass 
through  any  alleged  overcharges. 
Finally,  Marathon  Oil  Company 
addressed  several  of  the  issues  it  raised 
in  our  Alkek,  Adams  and  Johnson 
proceedings,  as  well  as  the  arguments 
and  evidence  it  submitted  in  In  Re 
Stripper  Well  Exemption  Litigation, 
Case  No.  HEF-0025. 

On  June  19, 1985,  after  the  PDftO  was 
issued,  the  Department  of  Energy  issued 
a  "Report  to  the  United  States  District 
Court  for  the  District  of  Kansas"  in  the 
Stripper  Well  Exemption  Litigation.  6 
Fed.  Energy  Guidelines  f  90,507  (1985). 
The  report  stated  that  "it  is  impossible 
to  trace  these  increased  costs  [caused 
by  crude  oil  overcharges]  through  an 
individual  refiners'  refmery,  distribution 
and  marketing  operations."  Report,  at 
90,620.  As  a  result,  a  statement  was 
issued  establishing  a  DOE  restitutionary 
policy  for  crude  oil  overcharges  and  the 
OHA  issued  an  order  implementing  that 
policy.  50  FR  27,400  (July  2, 1985)  (DOE 
policy):  50  FR  27.402  (July  2, 1985)  (OHA 
implementation).  The  OHA  order 
notified  the  public  that  the  Department 
will  hold  crude  oil  overcharge  funds 
attributable  to  miscertifications  after  the 
implementation  of  the  Entitlements 
Program  in  escrow  pending 
Congressional  action.  Comments  on  that 
policy  have  been  received  and 
evaluated,  and  both  the  DOE  policy 
statement  and  OHA  implementation 
order  were  recently  reaffirmed.  Amber 
Refining  Inc..  13  DOE  fl  85,217  (1985). 
Accordingly,  we  will  accept  crude  oil- 
related  refund  applications  in  this 
proceeding  as  provided  in  the  PD&O,  but 
the  distribution  of  the  crude  oil  refund 
pool  in  this  case  will,  where  applicable, 
be  governed  by  the  DOE  policy 
statement.  v:-  - 

V.  Applications  for  Refund  .,, 

After  considering  the  comments    •  " 
received  concerning  the  first-stage   • 
procedures  tentatively  adopted  in  the 
August  13, 1984  PD&O,  we  have 
concluded  that  the  proposed  procedures 
should  be  implemented,  as  outlined 
above.  We  shall  now  accept 
applications  for  refunds  from  parties 
who  purchased  covered  products  from 
the  consent  order  firm  during  the 
consent  order  period. 


In  order  to  receive  a  refund,  each 
claimant  must  provide  a  monthly 
schedule  of  its  volume  of  purchases  from 
Conoco  during  the  applicable  consent 
order  period.  If  no  documentation  of  the 
number  of  gallons  purchased  is 
available,  a  claimant  must  submit  a 
detailed  estimate  of  its  purchases.  Each 
claimant  must  indicate  its  level  in  the 
consent  order  Hrm's  chain  of 
distribution,  e.g.,  ultimate  consumer, 
reseller,  etc.  Each  applicant  must  also 
state  whether  there  has  been  a  change 
in  ownership  of  the  firm  during  or  since 
the  consent  order  period,  and  must 
provide  the  names  and  addresses  of  any 
other  owners.  If  there  has  been  a  change 
in  ownership,  the  applicant  should 
either  state  the  reasons  why  the  refund 
should  be  paid  to  the  applicant  rather 
than  the  other  owners  or  provide  a 
signed  statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  If  a  reseller  or  retailer  claims  a 
refund  in  excess  of  $5,000,  it  must 
demonstrate  that  it  was  injured  by  the 
alleged  overcharges  by  submitting  the 
types  of  information  outlined  in  Section 
IV  of  this  Decision. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  of  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  A 
copy  of  each  application  will  be 
available  for  public  inspection  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted.  Each  application  nvust  also 
include  the  following  statement:  "I 
swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief."  See 
10  CFR  205.283(c);  18  U.S.  1001.  In 
addition,  the  applicant  should  provide 
the  name  and  telephone  number  of  a 
person  who  may  be  contacted  by  the 
OHA  for  additional  information 
concerning  the  application. 

Applications  should  refer  to  Case 
Numbers  HEF-0010  and  HEF-0484,  and 
should  be  sent  to:  Office  of  Hearings 
and  Appeals.  Department  of  Energy, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  fi«m  the 
funds  remitted  to  the  Department  of 
Energy  pursuant  to  the  Conoco  Inc. 
consent  order  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  pubKcation  of 
this  Decision  and  Order  in  the  Federal 
Register. 


Dated:  December  12. 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  85-30143  Filed  12-19-85;  8:45  am| 
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Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  .     ^ 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  afiected  parties 
$40,000  gained  as  a  result  of  a  consent 
order  whidi  the  DOE  entered  into  with 
H.  C.  Lewis  Oil  Company,  a  reseller- 
retailer  of  petroleum  products  located  in 
Welch,  West  Virginia.  The  money  is 
being  held  in  escrow  following  the 
setUement  of  enforcement  proceedings 
brouj^t  by  the  DOE's  Economic 
Regulatory  Administration. 
DATE  AND  ADDIIE8S:  Conmients  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  lOOO  Independence  Avenue, 
SW..  Washington,  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0115. 

FOR  RIRTNER  INFORMATION  CONTACT 

Nancy  L.  Kestenbaum,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  252- 
6602. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
afiected  parties  $40,000  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  H.  C.  Lewis  Oil  Company.  Inc.  The 
funds  were  provided  to  the  DOE  by  H. 
C.  Lewis  to  settie  all  claims  and  dilutes 
between  the  firm  and  the  DOE  regarding 
the  manner  in  which  the  firm  applied  the 
federal  price  regulations  with  respect  to 
its  sales  of  refined  petroleum  products 
during  the  consent  order  period  April  1, 
1979,  through  December  20, 1979. 
OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
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stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  who  purchased  motor 
gasoline  from  H.  C  Lewis.  In  order  to 
obtain  a  refund,  a  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  from  R  C  Lewis  and 
to  demonstrate  that  it  was  injured  by  H. 
C  Lewis'  pricing  practices.  Applicants 
must  submit  specific  documentation 
regarding  the  date,  place,  and  volume  of 
product  purchased,  whether  the 
increased  costs  were  absorbed  by  the 
claimant  or  passed  through  to  other 
purdiasers,  and  the  extent  of  any  injury 
alleged  to  have  been  suffered.  An 
applicant  claiming  $5,000  or  less, 
however,  will  be  required  to  document 
only  its  purchase  volumes. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  wiH  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual-funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  re^rding  the 
proposed  refund  procedures. 
Coihmenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p  jn..  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234, 100  Independence 
Avenue.  SW.,  Washington.  DC  20585. 

Dated:  December  13. 1985. 
George  B.  Bremay, 
Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  H.  C.  Lewis  Oil 
Company. 

Date  of  Filing:  October  13. 1983. 

Case  Number  HEF-0115. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (EKDE).  the 
Economic  Regulatory  Acfaninistration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 


CFR  Part  205.  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V,  on 
October  13. 1963,  ERA  filed  a  Petition  for 
thfe  Impementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  H.  C.  LawriS  Oil 
Company  (H.  C  Lewis). 

1.  Background 

H.  C.  Lewis  is  a  "reseller-retailer"  of 
motor  gasoline  as  that  term  was  defined 
in  10  CFR  212.31  and  is  located  in 
Welch.  West  Virginia.  Based  <m  an  audit 
of  H.  C.  Lewis'  records.  ERA  issued  a 
Notice  of  Probable  Violation  (NOPV)  on 
July  17. 198a  in  which  it  alleged  that  R 
C  Lewis  had  committed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212, 
Subpart  F.  The  NOPV  stated  Uiat 
between  A^nil  1. 1979  and  December  20, 
1979,  R  C  Lewis  committed  certain 
pricing  violations  with  respect  to  its 
sales  of  motor  gasoline. 

In  ordo*  to  settle  all  claims  and 
disputes  between  H.  C.  Lewis  and  the 
DOE  regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit  H.  C.  Lewis  and  the  DOE 
entered  into  a  omsent  order  on  March 
19. 1981.  the  consent  order  fund 
represents  71  percent  of  the  amount  of 
the  overcharge  originally  alleged  in  the 
NOPV.  The  consent  order  refers  to 
ERA'S  allegations  of  overcharges,  but 
notes  that  there  was  no  finding  that 
violations  occiirred.  In  addition,  the 
consent  order  states  that  R  C.  Lewis 
does  not  admit  that  it  violated  the 
regulations. 

Under  the  terms  of  the  consent  order, 
R  C.  Lewis  agreed  to  deposit  $40,000 
into  an  interest-bearing  escrow  account 
for  ultimate  distribution  by  the  DOE.  H. 
C.  Lewis  remitted  this  sum  on  April  22, 
1981.  This  decision  concerns  the 
distribution  of  the  funds  in  the  H.  C. 
Lewis  escrow  account ' 

n.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  £)OE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unabl:e  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 


■  As  of  November  30,  ises.  the  H.  C  Lewii 
escrow  account  contained  a  total  of  $85,502. 
representing  $40,000  in  principal  and  $25,502  in 
accrued  interest. 


to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  t  82.508  (1981).  and  Office  of 
Enforcement.  8  EKDB  %  82,597  (1981) 
[Vickers). 

As  in  other  Subpart  V  cases,  we 
believe  that  the  distribution  of  refimds 
in  this  proceeding  should  take  place  in 
two  stages.  In  the  first  stage,  we  will 
attempt  to  provide  refunds  to 
identifiable  purchasers  of  motor 
gasoline  that  were  injured  by  R  C. 
Lewis'  alleged  pricing  piractices  between 
April  1, 1979  and  December  20, 1979  (the 
consent  order  period).  Any  funds  that 
remain  after  all  meritorious  first-stage 
claims  have  been  paid  may  be 
distributed  in  a  second-stage 
proceeding.  See,  e.g..  Office  of  Special 
Counsel.  10  DOE  \  85,048  (1982) 
[Amoco). 

A.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  H.  C.  Lewis 
refund  proceeding,  we  propose  to 
distribute  the  funds  currently  in  escrow 
to  claimants  who  demonstrate  that  they 
were  injured  by  H.  C.  Lewis'  alleged 
overcharges.  As  we  have  done  in  many 
prior  refund  cases,  we  propose  to  adopt 
certain  presumptions,  which  will  be 
used  to  help  determine  the  level  of  a 
purchaser's  injury. 

The  use  of  presumptions  in  refund 
cases  in  specifically  authorized  by 
applicable  DOE  procedural  regulations. 
Section  205.282(e)  of  those  regulations 
states  that 

(i]n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  ttie 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  20S.282(e].  The  presumptions 
we  plan  to  adopt  in  this  case  are  used  tO' 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
inordinate  expenses  and  to  enable  OHA 
to  consider  the  refund  applications  in 
the  most  efficient  way  possible  in  view 
of  the  limited  resources  available.  First 
we  plan  to  adopt  a  presumption  that  the 
alleged  overcharges  were  dispersed 
evenly  among  all  sales  of  products  made 
during  the  consent  order  period.  In  the 
past,  we  have  referred  to  a  refiuid 
process  that  uses  this  presumption  as  a 
volumetric  system.  Second,  we  propose 
to  adopt  a  presumption  of  injury  with 
respect  to  small  claims.  Third,  we  plan 
to  adopt  a  presumption  that  spot 
purchasers  were  not  injured  by  the 
alleged  overcharges.  As  a  separate 
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matter,  we  are  making  a  proposed 
Hnding  that  end  users  experienced 
injury. 

The  pro  rata,  or  volumetric,  refund 
persumption  assumes  that  alleged 
overcharges  by  a  consent  order  firm 
were  spread  equally  over  all  gallons  of 
product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.  This  presumption 
is  rebuttable,  however.  A  claimant 
which  believes  that  it  suffered  a 
disproportionate  share  of  the  alleged 
overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a 
larger  refund.  See  Sid  Richardson 
Carbon  and  Gasoline  Cp.  and 
Richardson  Products  Co./Siouxland 
Propane  Co..  12  DOE  H  85,054  (1984),  and 
cases  cited  therein  at  68,164. 

Under  the  volumetric  system  we  plan 
to  adopt,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  number  of 
gallons  purchased  from  H.  C.  Lewis 
times  the  volumetric  factor.  The 
volumetric  factor  is  the  average  per 
gallon  refund  and  in  this  case  equals 
$.0047  per  gallon.*  In  addition, 
successful  claimants  will  receive  a 
proportionate  share  of  the  accrued 
interest. 

Second,  we  plan  to  presume  that 
purchasers  of  H.  C.  Lewis'  products 
seeking  small  refunds  were  injured  by 
H.  C.  Lewis'  pricing  practices.  There  are 
a  number  of  bases  for  the  presumption 
that  claimants  seeking  small  refunds 
were  injured.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  \  82,541  (1982).  The  firms  that  will 
be  eligible  for  refunds  are  purchasers 
that  were  in  the  chain  of  distribution  of 
the  products  to  which  the  alleged 
overcharges  are  attached.  These 
purchasers  therefore  experienced  some 
impact  of  the  alleged  overcharges. 
Without  some  presumptions  as  to  injury, 
in  order  to  support  a  specific  claim  of 
injury  a  claimant  would  have  to  compile 
and  submit  very  detailed  factual 
information  regarding  the  impact  of 
alleged  overcharges  which  occurred 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  In  the  case  of  relatively  small 
claims,  the  cost  to  the  claimant  of 
gathering  the  necessary  information  and 
the  cost  of  OHA  of  analyzing  it  could 
certainly  exceed  the  expected  refund 
and  whatever  benefits  are  derived  from 
any  additional  precision.  Consequently, 


without  simplified  procedures,  some 
potential  claimants  would  be  effectively 
denied  an  opportunity  to  seek  a  refund 
since  it  would  be  uneconomic  to  do  so. 
As  a  result,  we  intend  to  adopt  a  small 
claims  presumption  which  will  eliminate 
the  need  for  a  claimant  to  submit  and 
OHA  to  anlayze  extensive,  detailed 
proof  of  the  result  of  the  initial  impact  of 
the  alleged  overcharges. 

Under  the  small-claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volume  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Several 
factors  determine  the  value  of  this 
threshold.  Principal  among  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  refimd  amount  is 
fairly  low,  $5,(XX)  is  a  reasonable  value 
for  the  threshold.  See  Texas  Oil  &  Gas 
Corp.,  12  DOE  \  85,069  at  88.210  (1984); 
Office  of  Special  Counsel.  11  DOE 
\  85,226  (1984)  (Conoco),  and  cases  cited 
therein. 

Unlike  threshold  claimants,  an 
applicant  which  claims  a  refund  in 
excess  of  $5,000  will  be  required  to 
document  its  injury.  A  reseller  will  be 
required  to  demonstrate  that  it 
maintained  a  "bank"  of  unrecovered 
product  costs  in  order  to  show  that  it  did 
not  pass  along  the  alleged  overcharges 
to  its  own  customers.* 

In  addition,  a  reseller  claimant  must 
show  that  market  conditions  would  not 
permit  it  to  pass  through  those  increased 
costs.  See  e.g.,  Triton  Oil  and  Gas 
Corporation /Cities  Service  Company.  12 
DEO  I  85,107  (1984);  Tenneco  Oil 
Company/Mid-Continent  Systems,  Inc., 
10  DOE  185.009  (1982). 

We  propose  that  retailer  claimants  be 
subject  to  a  different  requirement  for 
demonstrating  injury  than  that  outlined 
above  for  reseller  applicants.  We 
believe  a  modification  of  the  injury 
requirement  for  retailers  is  justified 
because  during  most  of  the  H.  C.  Lewis 
consent  order  period,  specifically,  from 
July  16. 1979  to  December  20. 1979, 
retailers  of  motor  gasoline  were  not 


*  This  flgure  it  derived  by  dividing  the  S40.000 
principal  amount  by  the  &535.372  gallons  of 
products  sold  by  H.  C.  L«wis  during  the  consent 
order  period. 


'  This  injury  requirement  reflect  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning  on 
August  19. 1973.  and  ending  on  |uly  16. 1979  for 
retailers,  and  on  May  1, 1980  for  resellers.  Under  the 
original  rules,  a  reseller  or  retailer  of  motor  gasoline 
was  required  to  calculate  its  maximum  lawful 
selling  price  (MLSP)  by  summing  its  selling  price  on 
May  15, 1973  with  increased  costs  incurred  since 
that  time.  A  firm  which  was  unable  to  charge  its 
MLSP  in  a  particular  month  could  "bank"  any 
unrecovered  increased  product  costs,  so  that  those 
costs  could  be  recouped  in  a  letter  month,  if 
possible.  See  10  CFR  212.93:  45  FR  29546  (1980). 


required  to  compute  MLSPs  %vith 
reference  to  May  15, 1973  selling  prices 
and  increased  costs.  See  10  CFR  21233; 
45  FR  29546  (1960).  Instead,  effective 
July  16, 1979,  a  retailer  was  required  to 
calculate  its  MLSP  under  a  fixed-margin 
approach  set  forth  in  the  new  rule. 
Unrecouped  increased  product  costs 
could  no  longer  be  banked  for  later  , 

recovery.  Id.  \ 

We  note  that  retailer  applicants  in 
other  refund  proceedings  are  generally 
unable  to  claim  refunds  above  the 
threshold  amount  if  they  lack  a  showing 
of  banks  or  unrecouped  product  costs, 
since  banks  tend  to  prove  that  a  firm 
absorbed  rather  than  passed  through  its 
increased  product  costs.  However,  for 
the  purposes  of  this  proceeding,  we 
propose  that  retailer  which  lack  banks 
subsequent  to  July  16. 1979  may  still  file 
a  claim  for  a  refund  for  that  period 
which  exceeds  the  small  claim 
threshold.*  Retailers  should,  however, 
submit  bank  calculations  from  April  1, 
1979  through  July  16, 1979.  In  addition, 
like  resellers,  they  must  show  that 
market  conditions  prevented  them  from 
recovering  those  increased  costs. 
Indicators  of  a  competitive  disadvantage 
include  a  detailed  description  of 
lowered  profit  margins,  decreased 
maricet  shares,  or  depressed  sales 
voltmies.' 

If  a  reseller  or  retailer  made  only  spot 
purchases,  we  prof)Ose  that  it  should  not 
receive  a  refund  since  it  is  unlikely  to 
have  experienced  injury.  This  is  true 
because 

[tjhose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefoi«  not 
have  made  spot  market  purchases  of  [the 
firm's  product]  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amoimt  of  [the  Brm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers.  8  DOE  at  85,396-97.  The 
same  principles  apply  in  this  case. 
Accordingly,  we  propose  that  resellers 
and  retailers  which  made  only  spot 
purchases  from  H.  C.  Lewis  not  receive 
refunds  unless  they  present  evidence 
which  rebuts  this  presumption  and 


*  The  cost  bank  requirement  has  been  relaxed  in 
other  instances  regarding  the  change  in  the  pricing 
regulations  for  motor  gasoline.  See  Tenneoo  Oil 
Company/United  Fuels  Corporation.  10  DOE 

1  85.005  at  8&017  n.l  (1962)  (Tenneco). 

*  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increase  will  be 
eligible  for  a  refund  of  up  to  the  $5,000  threshold, 
without  being  required  to  submit  further  evidence  of 
injury.  Firms  potentially  eligible  for  greater  refunds 
may  choose  to  limit  their  claims  to  SS.O0O  See 
Vickers,  8  DOE  at  85.398.  See  also  Office  of 
Enforcement.  10  DOE1  85.029  at  88.122  (1982)  (Ada). 
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establishes  the  extent  to  which  they 
experienced  injury. 

As  noted  above,  we  propose  to  find 
that  end  users  whose  business 
operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  These  entities  were 
not  subject  to  DOE  regulations  during 
the  relevant  period,  and  are  thus  outside 
our  inquiry  about  pass-through  of 
overcharges.  See  Office  of  Enforcement 
10  DOE  1 85.072  (1963)  (PVAf):  see  also 
Texas  Oil »  Gas  Corp..  12  DOE  at 
88.209,  and  cases  cited  therein. 
Therefore,  we  propose  that  for  end  users 
of  motor  gasoline  sold  by  H.  C.  Lewis, 
documentation  of  purchase  volumes  will 
provide  a  sufficient  showing  of  injury. 

In  addition,  we  propose  that  Hrms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  provide  a  detailed 
demonstration  that  they  absorbed  the 
alleged  overcharges  associated  with 
H.C.  Lewis'  sales  of  motor  gasoline.  See. 
e.g..  Office  of  Special  Counsel,  9  DOE 
I  82,538  (1982)  [Tenneco],  and  OfRce  of 
Special  Counsel,  9  DOE  \  82,545  at  85. 
244  (1982)  [Pennzoil).  Those  firms  should 
provide  with  their  applications  a  full 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  of  how  the 
appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  any  refund  money. 
Sales  by  cooperatives  to  nonmembers, 
however,  wiU  be  treated  the  same  as 
sales  by  any  other  reseller. 

As  in  previous  cases,  only  claims  for 
at  least  $15  plus  interest  will  be 
processed.  In  prior  refund  cases  we 
have  found  that  the  cost  of  processing 
claims  for  smaller  amounts  outweighs 
the  benefits  of  restitution.  See,  e.g., 
Uban  Oil  Co..  9  DOE  at  85.225.  See  also 
10  CFR  205.288(b).  The  same  principle 
applies  here. 

in.  Applicatioiis  for  Refund 

In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
motor  gasoline  from  H.  C  Lewis.  The 
Appendix  contains  a  list  of  50  H.  C. 
Lewis  customers,  which  may  help  to 
identify  those  firms  which  were 
overcharged.  This  list  is  not  exhaustive, 
however.  Purchasers  will  be  required  to 
provide  schedules  of  their  montfily 
purchases  of  motor  gasoline  from  H.  C 
Lewis,  including  specific  information  as 
to  the  volume  of  motor  gasoline 
purchased,  the  date  of  purchase,  the 
name  of  the  firm  from  which  the 
purchase  was  made,  and  the  extent  of 
any  injury  alleged.  If  they  claim  injury  at 
a  level  greater  than  the  volumetric  level. 


they  must  document  this  injury  in 
accordance  with  the  procediu%s 
described  above.  A  qlaimant  must  also 
indicate  whether  it  has  previously 
received  a  refund,  from  any  source,  with 
respect  to  the  alleged  overcharges 
identified  in  the  ^A  audit  underlying 
this  proceeding.  Each  applicant  must 
also  state  whether  there  has  been  a 
change  in  ownership  of  the  firm  since 
the  audit  period.  If  Uiere  has  been  a 
change  in  ownership,  the  applicant  must 
provide  the  names  and  adcfresses  of  the 
other  owners,  and  should  either  state 
the  reasons  why  the  refund  should  be 
paid  to  the  applicant  rather  than  to  the 
other  owners  or  provide  a  signed 
statement  frt>m  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  Finally,  an  applicant  should 
report  whether  it  is  or  has  been  involved 
as  a  party  in  any  DOE  enforcement  or 
private,  1 210  actions.  If  these  actions 
have  been  concluded  the  applicant 
should  furnish  a  copy  of  any  final  order 
issued  in  the  matter.  If  the  action  is  still 
in  progress,  the  applicant  should  briefly 
describe  the  action  and  its  current 
status.  The  applicant  must  keep  OHA 
informed  of  any  change  in  status  while 
its  Application  for  Refund  is  pending. 
See  10  CFR  205.9(d). 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  with  any  remaining 
funds  until  the  initial  stage  of  this  refund 
proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  H.  C.  Lewis  Oil 
Company  pursuant  to  the  consent  order 
executed  on  March  19, 1981,  will  be 
distributed  in  accordance  with  the 
foregoing  decision. 

Appendix 

H.C  Lewis  Oil  Company 


CuMomer  name 

Oty' 

Code 

Alton  Tiycking    ,   

Nn*«i 

2*S53 

nsR.<a,^ 

taaWr 

25885 

n«M^'<  l>^y:yy  _ _ 

"n'-iiiti 

24862 

Wak^i 

24801 

Rflmras  <»Ma 

Bankaa 

2S018 

Big  Fow  ShM 

Kimtial 

24853 

Bkzzsdsmc _ __ 

Bnhnm  CM  Gonvany 

Hryanl*  Stadl 

CoMW* 

Ttayra  ...„      

24717 
24879 

r«>»nM^  l^tfintjn 

^BiinHiin 

2S038 

OtycKGaiy 
CKyotMfalrh 

Gaiy... 

24836 

24801 

Consoiidrton  Coal  CotnpMiy 

*tm»ni 1 

Cook  BnMhara  Orttog- 
Corte  Co.  tnc- 
Ess)  Pinev«*  SMI.. 

English  SMI 

Fountain  Stwl 

Gary  CoufHry  Club... 

KiC 

Ha«««ey  Coat  MMHf. 

HerHawao*  SMI 

Hi  Ock  «  Na  t 

Teny , 


MtBCoalCompwv-- 

Mayberry  Produca 

McOo»Mli  TVs  a  Jnmi.. 

McOowal  Tnckmg 

McKinney'a  StWiL 

Matney  Junk  Convany... 

MouMam  Staia  Snal 

MuHensSheH 

New  Berry  TiucMng 

Normtork  Coc»Cola 

Olga  Coal  Cowipawy 

Owens  Shed 

OytefsSMI 

P  «  L  Shea 

Perry  8  HuHon.  tac 

Royally  Smokaiaas— 

Saulavllla  Stal 


SevenHjp  BoMmg  Cotapany 

Shannon  Porghonlas  MMng. 

Skygany  Grocery 

Squire  Snek 

Slauer  Shal 


Sugar  HUOiat  Co.. 


VWWnaon  She* 

Wyomar.  Coal  Conipany.. 


C%' 


Logwi.. 


e«nr. 

Owy_ 


MUMnt— 


CoiftNOOd-CorBtta . 

w» 

Sbn  Forti...„ 


Squire. 


W8lch — 


Zip 

Co* 


25770 
2S701 
24874 
2S901 
24836 
24836 
24801 
24862 
25601 
24801 
24872 
24801 
24881 


24828 

24887 
24801 


24844 

24801 

MSttl 
24846 

24801 


24878 
25876 
24801 
24801 
24883 


24801 


25863 
24802 


'AX 
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Imptementation  of  Special  Refund 
Procedures 

AOENCv:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  a^ected  parties 
$353339  obtained  as  a  result  of  a 
consent  order  whidi  the  DOE  entered 
into  with  Lockheed  Air  Terminal  In&.  a 
reseller  of  aviation  fuel  located  in 
Burbank,  California.  The  money  is  being 
held  in  escrow  following  the  settlement 
of  enforcement  proceedings  brought  by 
the  DOE'S  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  lOOO' Independence  Avenue. 
SW..  Washington.  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0117. 

FOR  FURTHER  INFORMATKWI  CONTACT: 

Nancy  L.  Kestenbaum,  Office  of 
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Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  252- 
6602. 

SUPPLeMENTARV  INPOfnNATION:  bl 
accordance  with  §  205.2iB2{b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.2e2(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentively 
formulated  to  distribute  to  adversely 
affected  parties  $353,339  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Lockheed  Air  Terminal,  Inc.  Tlje 
funds  were  provided  to  the  DOE  by 
Lockheed  to  settle  all  daims  and 
disputes  between  the  firm  and  the  DOE 
regarding  the  manner  in  which  the  firm 
applied  the  federal  price  regulations 
with  respect  to  its  sales  of  aviation  fuel 
during  the  consent  order  period  January 
1, 1974  tiirough  December  31, 1975. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage,  OHA  has  tentatively  determined 
that  a  portion  of  the  conserrt  order  funds 
should  be  distributed  to  40  first 
purchasers  who  may  have  been 
overcharged.  In  order  to  obtain  a  refund, 
each  claimant  will  be  required  either  to 
submit  a  schedule  of  its  monthly 
purchases  from  Lockheed  or  to  submit  a 
statement  verifying  that  it  purchased 
aviation  fuel  from  Lockheed  and  is 
willing  to  rely  on  the  data  in  the  audit 
files.  Certain  Brms  will  also  be  required 
to  make  specific  demonstrations  of 
injury.  In  addition,  applications  for 
refund  will  be  accepted  from  purchasers 
not  identified  by  the  DOE  audit.  These 
purchasers  will  be  required  to  provide 
specific  documentation  conceming  the 
date,  place,  price,  and  volume  of  product 
purchased,  the  name  of  the  firm  from 
which  the  purchase  wa^  made,  and  the 
extent  of  any  injury  alleged. 
Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  fimds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  proposes  to 
distribute  at  least  50  percent  of  any 
remaining  funds  to  the  State  of 
California,  where  approximately  50 
percent  of  the  sales  to  identified 
purchasers  occurred. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 


30  days  of  publication  of  this  notice.  AH 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234, 1(XX)  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Dated:  December  13. 198S. 
George  B.  Braxnay. 

Director,  Office  of  Heanaga  and  Appeals. 

Proposed  Dedsioa  and  Order  of  Hie 
Department  of  Energy 

Implementation  of  ^)ecial  Refund 
Procedures 

Name  of  Firm:  Lockheed  Air  Terminal 
Inc. 

Date  of  FiHng:  October  13. 1963. 

Case  Number  HEF-0117. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(mA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V.  on 
October  13. 1983,  QIA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Lockheed  Air 
Terminal,  Inc.  (Lockheed). 

I.  Background 

Lockheed  is  a  "reseller"  of  aviation 
fuel  as  that  term  was  defined  in  10  CFR 
212.31  and  is  located  in  Burbank, 
California.  Based  on  an  audit  of 
Lockheed's  records,  ERA  iasued  a 
Notice  of  Probable  Violation  (NOPV)  in 
which  it  alleged  tliat  Lockheed  had 
committed  possible  violations  of  the 
Mandatory  Petroieum  Price  Regulations. 
10  CFR  Pa^t^212,  Subpart  F.  The  NOPV 
stated  that  between  January  1, 1974  and 
December  31, 1975,  Lockheed  committed 
certain  pricing  violations  with  respect  to 
its  sales  of  aviation  fuel. 

Iq  order  to  settle  all  claims  and 
disputes  between  Lockheed  and  the 
DOE  regarding  the  firm's  sales  of 
aviation  fuel  during  the  period  covered 
by  the  audit,  Lockheed  and  the  IX3E 
entered  into  a  consent  order  on  May  11, 
1S81.  The  consent  order  fund  represents 
35.7  percent  of  the  amount  of  the 
overcharge  originally  alleged  in  Ae 
NOPV.  The  consent  order  refers  to 
ERA'S  allegations  of  overcharges,  but 
notes  that  there  was  no  finding  that 
violations  occurred.  In  addition,  the 
consent  order  states  that  Lockheed  does 


not  admit  that  it  violated  the 
regulations. 

Under  the  terms  of  the  consent  order, 
Lockheed  agreed  to  deposit  $328,024 
plus  installment  interest  into  an  interest- 
bearing  escrow  account  for  ultimate 
distribution  by  the  DOE.  Lockheed  was 
required  to  make  its  payments  in  12 
equal  monthly  installments.  The  consent 
order  was  paid  in  full  on  March  12. 1962. 
Including  installment  interest. 
Lockheed's  actual  deposits  total 
$353,33a  That  sum  will  be  considered  to 
be  the  principal  amount  in  this 
proceeding.  This  decison  concerns  the 
distribution  of  the  funds  in  the  Lockheed 
escrow  account* 

n.  Proposed  Refund  Prooedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  fonnulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  tliose 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  sudi  persons' 
injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  \  82,508  (181),  and  Office  of 
Enforcement  8  DOE  1 82,597  (1981) 
[Vickers). 

As  in  other  Subpart  V  cases,  we 
believe  that  the  distribution  of  refunds 
in  this  proceeding  should  take  place  in 
two  stages.  In  the  first  stage,  we  will 
attempt  to  provide  refunds  to 
identifiable  purchasers  of  refined 
petroleum  products  that  w^ere  injured  by 
Lockheed's  alleged  pricing  practices 
between  January  1, 1974  and  December 
31, 1975  (the  consent  order  period).  Any 
funds  that  remain  after  all  raeritorioos 
first-stage  claims  have  been  paid  may 
be  distributed  in  a  second-stage 
proceeding.  See,  e.g..  Office  of  Special 
Counsel,  10  DOE^  85,048  (1962) 
[Amoco). 

A.  Refunds  to  Identified  Purchaaen 

A  special  refund  proceeding  is 
designed  to  provide  restitution  to  parties 
that  were  injured  as  a  result  of  alleged 
or  actual  regulatory  violations.  In  this 
proceeding,  we  have  the  benefit  of 
access  to  material  developed  by  tlie 
DOE  during  its  audit  of  Lockheed  and 


'  As  of  November  30. 1985.  the  Lockheed  escrow 
accouBl  coBUined  a  total  of  S538.113.  repretemtine 
S35a.339  in  priDCtpal  (mclpding  instaJUnent  interest) 
and  S182.774  in  accrued  interest. 
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we  intend  to  i  ely  in  part  on  that 
information.  In  other  Subpart  V  cases 
where  audit  material  was  available  to 
identify  purchasers,  for  example,  the 
refund  process  has  been  facilitated  by 
the  use  of  that  material.  At  the  same 
time,  these  audit  flies  do  not  necessarily 
provide  conclusive  evidence  on  which  to 
base  the  distribution  of  refunds.  We 
have  consistently  maintained,  however, 
that  the  information  contained  in  ERA's 
audit  files  may  reasonably  be  used  to 
determine  the  identities  of  purchasers 
allegedly  overcharged  in  the  first 
instance  and  the  amounts  of  the 
overcharges.  See,  e.g.,  Marion  Corp.  12 
DOE  1  85.014  (1984)  (the  information 
contained  in  the  audit  Hie  may  be  used 
to  fashion  a  more  accurate  refund  plan 
4han  that  devised  by  using  a  general 
volumetric  approach).  See  also 
Armstrong  and  Associates/City  of  San 
Antonio,  10  IX)E  1  65.050  at  88.259 
(1963). 

During  the  DOE  audit,  40  identifed 
flrst  purchasers  were  alleged  to  have 
been  overcharged  in  purchases  of 
aviation  fuel  from  Lockheed.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  funds  in  the  escrow  account  be 
apportioned  among  the  purchasers 
identified  by  the  audit,  and  other  as  yet 
unidentified  customers  that  may  have 
been  injured  by  purchases  from  the 
consent  order  firm.  See,  e.g..  Bob 's  Oil 
Co..  12  DOE  1 65,024  (1984);  Richards  OH 
Company.  12  DOE  |  85,150  (1984).  The 
first  purchasers  identifled  by  the  audit 
and  the  share  of  the  settlement 
earmarked  for  each  are  listed  in  the 
Appendix. 

Identiflcation  of  flrst  purchasers  is 
only  the  flrst  step  in  the  distribution 
process.  We  must  also  determine 
whether  the  first  purchasers  were 
injured  or  were  able  to  pass  through  the 
alleged  overcharges.  To  aid  us  in  our 
assessment  of  a  purchaser's  injury,  we 
propose  the  adoption  of  certain 
presumptions.  We  intend  to  use  the 
information  in  the  audit  files  and  these 
presumptions  to  distribute  the  funds  in 
the  escrow  account.  Presumptions  in 
refund  cases  are  specifically  authorized 
by  applicable  DOE  procedural 
regulations.  Section  205.282(e)  of  those 
regulations  states  that: 

|i)n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efTicient.  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  plan  to  adopt  in  this  case  will  permit 


claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expenses  and  to  enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible  in  view  of 
the  limited  resources  available. 
Therefore,  as  in  previous  special  refund 
proceedings,  we  intend  to  adopt  a 
presumption  that  claimants  seking  small 
refunds  were  injured  by  the  pricing 
practices  of  the  company  from  which 
they  purchased  products.  In  addition,  we 
plan  to  use  a  volumetric  presumption  for 
applicants  who  were  not  identified 
during  the  audit.  As  a  separate  matter, 
we  propose  to  find  that  end-users 
experienced  injury.  The  volumetric 
presumption  and  the  end-user  finding 
will  be  discussed  in  Section  B. 

There  are  a  number  of  bases  for  the 
presumption  that  claimants  seeking 
small  refunds  were  injured.  See  e.g.. 
Uban  Oil  Co„  9  DOE  f  62,541  (1982).  The 
firms  that  will  be  eligible  for  refunds  are 
purchasers  that  were  in  the  chain  of 
distribution  of  the  prducts  to  which  the 
alleged  overcharges  are  attached.  These 
purchasers  therefore  experienced  some 
impact  of  the  alleged  overcharges. 
Without  some  presumptions  as  to  injury. 
in  order  to  support  a  specific  claim  of 
injury  a  claimant  would  have  to  compile 
and  submit  very  detailed  factual 
information  regarding  the  impact  of 
alleged  overcharges  which  occurred 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  In  the  case  of  relatively  small 
claims,  the  cost  to  the  claimant  of 
gathering  the  necessary  information  and 
the  cost  to  OHA  of  analyzing  it  could 
certainly  exceed  the  expected  refund 
and  whatever  benefits  are  derived  from 
any  additional  precision.  Consequently, 
without  simplified  procedures,  some 
potential  claimants  would  be  effectively 
denied  an  opportunity  to  seek  a  refund 
since  it  would  be  uneconomic  to  do  so. 
As  a  result,  we  intend  to  adopt  a  small 
claims  presumption  which  will  eliminate 
the  need  for  a  claimant  to  submit  and 
OHA  to  analyze  extensive,  detailed 
proof  of  the  result  of  the  initial  impact  of 
the  alleged  overcharges. 

Under  the  small-claims  presumption,  a 
claimant  who  is  a  reseller  or  retailer  will 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Several 
factors  determine  the  value  of  this 
threshold.  Principal  among  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  consent  order 
period  is  many  years  past,  $5,000  is  a 


reasonable  value  for  the  threshold.  See 
Texas  Oil »  Gas  Corp..  12  DOE  |  85,069 
at  86,210  (1984):  Office  of  Special 
Counsel.  11  DOE  f  85,226  (1984) 
[Conoco),  and  cases  cited  therein.  The 
record  in  this  proceeding  indicates  that 
most  of  the  40  identified  customers 
made  small  purchases. 

However,  a  reseller  or  retailer  which 
seeks  a  refund  of  more  than  $5,000  will 
be  required  to  document  its  claim.  While 
there  are  a  variety  of  methods  by  which 
a  claimant  could  show  that  it  did  not 
pass  the  alleged  overcharges  on  to  its 
customers  and  that  market  conditions 
would  not  permit  it  to  pass  through 
those  increased  costs,  the  claimant 
would  generally  have  to  show  that  at 
the  time  of  the  alleged  overcharges,  it 
maintained  a  "bank"  of  unrecovered 
costs.* 

As  in  previous  cases,  only  claims  for 
at  least  $15  plus  interest  will  be 
processed.  In  prior  refund  cases  we 
have  found  that  the  cost  of  processing 
claims  for  smaller  amounts  outweighs 
the  benefits  of  restitution.  See.  e.g.. 
Uban  Oil  Co..  9  DOE  at  85,225.  See  also 
10  CFR  205.286(b).  The  same  principle 

On  the  basis  of  the  information  in  the 
record  at  this  time,  we  propose  to 
distribute  a  portion  of  the  escrow  funds 
to  the  firms  listed  in  the  Appendix, 
provided  they  can  successfully 
document  their  injury  with  regard  to 
their  purchases  from  Lockheed.  The 
refund  amounts  attributaUle  to  each  firm 
have  been  adjusted  from  those  listed  in 
the  consent  order  to  reflect  Lockheed's 
payments  of  installment  interest.^ 
Refunds  will  be  authorized  to  successful 
applicants  in  the  amounts  indicated, 
plus  accrued  interest. 

B.  Refunds  to  Unidentified  Purchasers 

As  previously  noted,  this  Decision 
concerns  the  distribution  of  the  entire 
$353,339  that  Lockheed  deposited  into 
the  escrow  account  through  March  12, 
1962,  plus  accrued  interest  since  that 
date.  Since  the  refunds  tentatively 
allotted  to  identified  purchasers  total 
only  $283,240,  the  remaining  portion  of 
the  Lockheed  consent  order  funds  may 


*  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  S5.000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  of  up  to  the  $5,000  threshold, 
without  being  required  to  submit  evidence  of  injury 
beyond  documentation  of  volumes  purchased.  Firms 
potentially  eligible  for  greater  refunds  may  choose 
to  limit  their  claims  to  $5,000.  See  Vickers.  8  DOE  at 
B5JSe.  See  also  OfTice  of  Enforcement.  10  DOE 

1  85.029  at  88.125  (1982)  (Ada). 

*  These  amounts  were  recalculated  according  to 
the  following  formula:  we  divided  the  S328.064 
original  principal  amount  into  the  new  principal 
amount,  $353,339  to  obtain  a  factor  of  1.077.  We  then 
multiplied  this  factor  by  the  amounts  attributed  to 
each  firm  to  obtain  the  revised  refund  amounts. 


BEST  COPY  AVAILABLE 


Federal  Regirter  /  Vol.  50.  No.  245  /  Friday.  December  20.  1985  /  Noticeg SfUS 


be  distributed  among  purchasers  other 
than  those  identified  by  the  ERA  audit, 
provided  they  can  make  the  necessary 
demonstration  of  injury. 

To  assist  potential  claimants  in 
deciding  whether  to  apply  for  a  refund, 
we  propose  using  the  small-claims 
presimiption  discussed  above.  In 
addition,  we  will  adopt  a  presumption 
that  the  alleged  overcharges  were 
dispersed  evenly  among  all  sales  of 
aviation  fuel  made  by  Lockheed  during 
the  consent  order  period.  In  the  past, 
OHA  has  used  a  volumetric  refund 
amount  as  an  equitable  means  of 
distributing  funds  based  on  this 
presumption.  In  the  absence  of  better 
information,  the  vohmietric  presumption 
is  sound  because  the  DOE  price 
regulations  generally  required  a 
regulated  Hrm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Using  a  Volumetric  approach  means 
that  a  portion  of  the  Lockheed  consent 
order  amount  would  be  allocated  to 
each  gallon  of  product  sold  by  the 
consent  order  firm.  The  average  per 
gallon  refund,  or  volumetric  refund 
amount,  in  this  proceeding  is  t0i)078  per 
gallon.*  Potential  applicants  that  were 
not  identified  by  the  ERA  audit  of 
Lockheed  may  use  this  volumetric  Figure 
to  estimate  the  refund  to  which  they 
may  be  entitled. 

We  recognize  that  the  impact  on  an 
individual  purchaser  could  have  been 
greater  than  that  estimated  by  using  the 
volumetric  factor,  and  any  purchaser 
may  file  a  refund  application  based  on  a 
claim  that  is  suffered  a  disproportionate 
share  of  the  alleged  overcharges.  See 
Sid  Richardson  Carbon  &  Gasoline  Co., 
and  Richardson  Products  Co./SiouxJand 
Propane  Co.  12  DOE  J  05,054  at  88,164 
(1984).  and  cases  cited  therein.  Similary, 
purchasers  identified  in  the  ERA  audit 
may  attempt  to  show  that  they  should 
receive  refunds  greater  than  those 
indicated  in  the  Appendix.  If  valid 
claims  exceed  the  funds  available  in 
escrow,  ail  refunds  will  be  reduced 
proportionately.  Actual  refunds  will  be 
determined  only  after  analyzing  all 
appropriate  claims. 

As  noted  above,  we  propose  to  find 
that  end-users  whose  business 
operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  These  entities  were 
not  subject  to  DOE  regulations  during 
the  relevant  period,  and  are  thus  outside 


*  This  per  gMlkm  faclor  m  oomputed  by  di  vKHng 
the  remaining  S90.099  avaiUibte  for  diatribubon  lo 
.unidentified  cuslonufrs  of  Lockheed  by  ll.4aS.2Se 
(iallons.  which  represents  an  eslimule  of  the  lota4 
sales  votumes  lo  those  nnideirtified  firms  during  the 
consent  order  period. 


our  inquiry  about  pass-throu^  of  injury. 
See  Office  of  Enforcement  10  DOE 
1 85,072  (1083)  [PVM);  See  aJto  Texas 
Oil  &  Cos  Corp..  12  DOE  at  88,209,.  and 
cases  cited  therein.  Therefore,  we 
propose  that  for  end  users  of  aviation 
fuel  sold  by  Lockheed,  documentation  of 
purchase  volumes  will  provide  a 
sufficient  showing  of  injury. 

In  addition,  we  propose  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  provide  a  detailed 
demonstration  that  they  absorbed  the 
alleged  overcharges  associated  with 
Lockheed's  sales  of  aviation  fuel.  See, 
e.g..  Office  of  Special  Counsel,  9  DOE 
1 82.538  (1982)  {Tenneco).  and  Office  of 
Special  Counsel.  9  DOE  1 83.545  at 
85,244  (1982)  {Pennzoil).  Those  firms 
should  provide  with  their  applications  a 
full  explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customer  and  of  how  the 
appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  any  refund  money. 
Sales  by  cooperatives  to  nonmembers, 
however,  will  be  treated  the  same  as 
sales  by  any  other  reseller. 

II L  Applications  for  Refund 

In  order  to  receive  a  refund,  each 
claimant  identified  by  ERA  will  be 
required  to  submit  either  a  schedule  of 
its  monthly  purchases  of  aviation  fuel 
from  Lockheed  or  a  statement  verifying 
that  it  purchased  aviation  fuel  from 
Lockheed  and  is  wilting  to  rely  on  the 
data  in  the  audit  file.  Purchasers  not 
identified  by  the  ERA  audit  will  be 
required  to  provide  schedules  of  their 
monthly  purchases  of  aviation  hiei  from 
Lockheed.  If  they  claim  injury  at  a  level 
greater  than  the  volumetric  level,  they 
must  document  this  injury  in  accordance 
with  the  procedures  described  above.  A 
claimant  must  abo  indicate  whether  it 
has  previously  received  a  refund,  from 
any  source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding.  Each 
applicant  must  also  state  whether  there 
has  been  a  change  in  ownership  of  the 
firm  since  the  audit  period.  If  there  has 
been  a  change  in  ownership,  the 
applicant  must  provide  the  names  and 
addresses  of  the  other  owners,  and 
should  either  state  the  reasons  why  the 
refund  should  be  paid  to  the  applicant 
rather  than  to  the  other  owners  or 
provide  a  signed  statement  from  the 
other  owners  indicating  that  they  do  not 
claim  a  refund.  Finally,  an  applicant 
should  report  whether  it  is  or  has  been 
involved  as  a  party  in  any  DOE 
enforcement  or  private  Section  210 
actions.  If  these  actions  have  been 


concluded  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  in  the 
matter.  If  the  action  is  still  in  progress, 
the  apphcant  should  briefly  describe  the 
action  and  its  current  status.  The 
applicant  must  keep  OHA  informed  of 
any  change  in  status  while  its 
Application  for  Refund  is  pending.  See 
10  CFR  205.9(d). 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  In  this  special 
refund  proceeding,  however,  the  State  of 
California  is  a  general  claimant  Based 
on  the  fact  that  Lockheed's  sales  were 
made  in  California  and  approximately 
half  of  the  identified  firms  were  located 
in  California,  we  propose  to  (^tribute  at 
least  50  percent  ojf  the  remainder  of  the 
funds  to  the  state  of  California  in  a 
second-state  refund  proceeding-  To  the 
extent  that  onidentified  purchasers  may 
change  diis  configuration,  this  proposal 
will  be  subject  to  modification, 
ft  Is  Therefore  Ordered  Tliat: 
The  refund  amount  remitted  to  die 
Department  of  Energy  by  Lockheed  Air 
Terminal,  Inc.  pursuant  to  the  consent 
order  executed  on  May  11, 1981,  will  be 
distributed  in  accordance  with  t^ 
foregoing  decision. 

Appendix 

Lockheed  Air  Terminal,  Inc. 


Fral  purchaaor 


Air  CalHomia.  3636  Biich  Street.  Netvon  BetOi. 

CA  92660 

Air  Franca.  1360  A»aaua  ol  Itw  AmehcM.  Maw 

York.  NY  lOOtfl _ — . 

AirWt  International.  Inc..  Poat  OMca  Bu  MMSi 

lr<terr<ational  Anport.  l.os  Angetes.  CA  90009.-.. 
Air  New  Zealand.  Lid.  9M1  Aupwl  Oiii^ild. 

Los  Angeles.  CA  90O4S 

Air  Souin.  inc..  230  Notti  Data  9MaL  FalaHuw. 

CA  92633— 


Republic  Airlines.  Inc.  7500  Ai*i*  Oma,  Mhm*- 

apolis.  MN  55450 - _ 

Ainahcan  AilCnaa.  I>k..  Post  Onioe  Box  61616. 

Da«as/fl  Worth  MiporL  Tx  TiXi 

Anaelt  Aiilinas  el  Auatnfea.  ua,  1068)  U  Tuna 

Canyon  Ro«>.  Son  V<le».  CA  91352 

Aspen  Airway.  Inc..  Hangar  5.  Slaplataii  MaM»- 

tonal  Airport  Daratar.  CO  60207 

AttantK:  Ricntisk)  Company.  515  SouSi 

Street.  Los  Angalaa.  CA  60071 


Boemg  Conipanir.  Poat  OMoa  Soa  SMV, 

WA  98124 

BranM    Inlamatonal.   Pest  Oftice   Boi   61747. 


Oallas/Pl  MtaMi  «^qMrt  TX  7S261 
CP  Ar.   1   Grant  McConact—  Wa). 

80  V7B  1V1_ - 

Ctwia  tatinM.391  SulMr  SkMt.  San 

CA  94106 

Continental  Airlinaa.  Inc., 

Los  Angetes.  CA  90009 

Curtss^MosM  Corporaaerv,  1SM0 

levard,  Encino.  CA  91436. 

Douglas  Avciail  Company.  3BS5  Lliwod  Sav- 

levaid.  Long  aaacti.  CA  90646 

Eastern  Avlmes,  inc.  International  Avport  Mann. 

FL  33148 - 

Federal  Expnaaa  OorpeiHien.  Poat  OHoe  •■* 

727.  MerTV»*8.  TN  38194 

Flying  Tigers.  Poat  Ottioe  Box  S2935,  trMaraaton- 

al  Airport  Lo»  Angalaa.  CA  90009 


Share  01 


S46M1 

4S3 

ISO 

3S2 

IS 

17.9t« 

2.Z32 

m 

»;5«3 
«64 

JJO* 

373 

S3 

152 


IS* 

2:926 

906 

4.240 
3tl 
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FM  pwchasar 


Ffomiw  AMnaa.  bic,  B2S0  Smih  Road.  Oarwar. 

CO  itaoT 


Ganaial  BscMc  3136  EaaHn  Twmpha,  fttriUU. 
CT  06431 


GUa  Rymg  Sanica.  Inc  7246  Clyteum 
Awanua.  Sun  VMtoy.  CA  »1352 

GMmyttm  Mrtnaa,  1S77.  HinpoH  Baadv  CA 
92663 


in liian  AMnaa.  Poal  Offiea  Box  30006.  Hono- 

Uu.  HI  96620 .._ _ 

HoMay  Anaya.  Inc.  12421  UMar  Placa.  Gnna- 
di  Hfc.  CA  91344 


Hydro^kha.  PoM  OMea  •«  7722.  Butarti.  CA 
91510 _. 


Mancana  Aviines,  9641  Airport  Baula«aRt  Loa 

AnglH.  CA  90045 

Meiihuaal  AMnaa.   Inc.   Mk«Napota/St   Pairi 

MMnafemal  Aaport.  SL  Paul.  MN. .„ „. 

C^Mwaaa  Naaonai  Anwya.  Inc.  JFK  Mamatofv 

al  Aapoa  Jamaica.  HY  11430 _ _ 

Pan  Amancan  Woftd  Airaaya,  mc.  200  Pwk 

Asanua.  Na«r  rork.  NV  10166 

Padic  Sou—»t  Airinaa.  3225 

Oma.  San  Oago.  QA  92101 


Piofc  WaaMTO  Akfnaa.  LKL.  700  Second 
Straal  S.W..  Caigify.  A8  T2P  2W1  „__... 

Gcandhiawan  Airfnaa  SysMm,  136-02  Ouaan* 
BoJaoaid.  Jamaica.  NV  11435 

Trans  CootinenMI  Artnas.  Inc.  Willow  Run  Air- 
port. Pou  Ottica  BOK  839,  Ypsilwiti.  IrM  48197  _ 

Tranaamanca  Aitnaa.  Inc.  Airport  Station.  Post 
OMoa  Bob  2504.  Oakland.  CA  94614 

Trana  World  AinMya.  Inc.  605  Tiad  Avanua. 
Ntm  Voik.  NY  10016 

Unilad  Airinaa.  Inc.  Pod  OMoa  Bo*  66100. 
CNcago.  «.  60666 .. 

Fadaral  AMakon  Adminialraton.  600  hidapend- 
anoa  Awanua.  S.IM.  Watfaigton.  OC.  20591 

Oatanaa  Logiatici  A^ancy,  Camaron  Station.  At 
.  VA  22314 ^ 


ToM  aacroar  lo  IdanMiaMa  frat  pwcnasarai.- 
ToW  aacniv  to  irtdanWiahli  ir*i  pwchaa- 


ToM  aacroar  amount.. 


Stmnoi 


372 
3.136 
1.932 
2.560 

505  , 

1.742 

142 

118 

129 

60 

72 

22.807 

615 

107 

167 

3.731 

2.643 

78.585 

282 

13,406 


263.240 
90.099 


353.339 


■TNa  kgwa  inckjdaa  ffia  ahara  of  inrtafciiant  intarest.  n 
doea  not  nckjde  accrued  ntarest  5M  al.  p.2 
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Implementation  of  Special  Refund 
f*rooedufes 

AOCNCY:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 


rz  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$25  million  obtained  by  the  DOE  under 
the  terms  of  a  consent  order  entered  into 
with  Getty  Oil  Company.  The  funds 
were  provided  by  the  firm  in  order  to 
settle  enforcement  proceedings  brought 
by  the  Economic  Regulatory 
Administration. 

DATE  AND  AODRESS:  Comments  must  be 
filed  within  60  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC.  20585.  All 


comments  should  display  conspicuously 
a  reference  to  case  number  HEF-0209. 
FOR  nifiTHCfi  mronnATiOH  contact: 
Geoff  Stein.  Terry  Johnson,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avene,  SW., 
Washington,  DC  20585.  (202)  252-6602. 
SUPPLEMCNTAJtV  mFOmiATION:  In 
accordance  with  9  205.282(b)  of  the   , 
procedural  regulations  of  the  , ,  •. 

Department  of  Energy,  10  CFR  '     "  " 

205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  tentatively        , '  ' "'  .- 
establishes  procedures  to  distribute  to 
adversely  affected  parties  $25,000,000, 
plus  accrued  interest,  obtained  by  the 
DOE  under  the  terms  of  a  consent  order 
entered  into  with  Getty  Oil  Company. 
The  funds  were  provided  to  the  DOE  by 
the  firm  in  order  to  settle  claims  and 
disputes  between  Getty  and  the  DOE 
regarding  the  manner  in  which  Getty 
applied  the  federal  price  and  allocation 
regulations  with  respect  to  its 
importation,  rerining,  and  sale  of  crude 
oil  and  covered  petroleum  products 
during  the  period  between  August  19. 
1973  and  oiecember  31, 197&  In 
summary,  a  two-stage  refund  procedure 
for  distribution  of  the  escrowed  funds  is 
proposed.  In  the  Hrst  stage,  claimants 
may  file  Applications  for  Refund  for  a 
share  of  tfaiie  fund.  Level-of-distribution 
presumptions  for  motor  gasoline 
claimants  are  suggested,  while  general 
presumptions  used  in  other  refund 
proceedings  are  proposed  for  claimants 
seeking  refunds  based  on  purchases  of 
other  products.  Amounts  of  money 
remaining  after  the  valid  ffrst-stage 
refund  applications  have  been  paid 
would  be  refunded  in  a  second  stage; 
howevN,  no  second-stage  refund 
procediu^s  are  being  proposed  at  this 
time. 

Some  of  the  information  contained  in 
the  Proposed  Decision  was  obtained 
from  the  Department  of  Energy's  Energy 
Information  Administration  pursuant  to 
a  disclosure  agreement  with  that  agency 
which  limits  its  dissemination  to 
persons  entering  into  a  protective  order. 
That  information  is  deleted  from  the 
Proposed  Decision  which  is  being 
published  today.  The  OHA  is 
endeavoring  to  obtain  permission  from 
Getty's  successor,  Texaco  Inc.,  to  make 
this  information  public.  If  Texaco 
agrees,  this  Proposed  Decision  will  be 
republished  without  the  deletions. 

It  should  be  pointed  out  that  until  final 
procedures  are  adopted,  no  claims  for 
refund  will  be  accepted.  Applications 
for  refund  therefore  should  not  be  filed 
at  this  time.  Appropriate  public  notice, 
including  notice  published  in  the  Federal 


Register,  will  be  provided  prior  to  the 
acceptance  of  claims. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
60  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
this  proceeding  will  be  available  for 
pubic  inspection  in  the  Public  Docket 
Room  of  the  Office  of  Hearings  and 
Appeals,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  between  the  hours  of 
IKX)  to  5:00  p.m.,  Monday  through     .  — 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  D.C.  on  December    ' 
13. 1985.  . 

George  B.  Breznay,  '  -        ' 

Director,  Office  of  Hearings  and  Appeals. 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Getty  Oil  Company 

Date  of  Filing:  October  13. 1983 

Case  Number  HEF-^209  • 

On  October  13, 1983,  the  Economic 
Regulatory  Administration  (ERA)  filed     • 
with  the  Office  of  Hearings  and  Appeal 
(OHA)  a  Petition  for  the  Implementation 
of  Special  Refund  Procedures  to 
distribute  the  proceeds  of  a  December  3, 
1979  consent  order  which  ERA  entered 
into  with  Getty  Oil  Company  (Getty).  In 
its  Petition,  ERA  requests  that  OHA 
formulate  and  implement  special 
procedures  to  make  refunds  in  order  to  ' 
remedy  the  effects  of  the  alleged 
regulatory  violations  that  were  settled  in 
the  Getty  consent  order. 

I.  Background 

Getty  Oil  Company  was  an  integrated 
refiner  of  crude  oil  and  petroleum 
products  during  the  period  of  federal 
price  controls  and  was  therefore  subject 
to  the  Mandatory  Petroleum  Price  and 
Allocation  Regulations  set  forth  at  6 
CFR  Part  150,  and  10  CFR  Parts  210.  211, 
and  212.  The  ERA  conducted  an 
extensive  audit  of  Getty's  operations 
and,  as  a  result  of  that  audit,  cont^ded 
in  the  course  of  a  number  of  judicial  and 
administrative  proceedings  that  Getty, 
and  its  wholly-owned  affiliate,  Skelly 
Oil  Company  (generally  ^eferrred  to 
collectively  as  Getty)  had  violated 
applicable  DOE  price  and  allocation 
regulations  in  its  sales  of  crude  oil  and 
petroleum  products  during  the  audit 
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period.'  On  December  3, 1979,  the  ERA 
executed  a  consent  order  with  Getty 
that,  with  the  exception  of  three 
enumerated  issues,  settled  all 
compliance  issues  involving  the  firm's 
regulated  operations  during  the  period 
August  19, 1973.  through  December  31, 
1978  (hereinafter  referred  to  as  the 
consent  order  or  settlement  period).*  in 
that  consent  order.  Getty  agreed  to 
deposit  $25  million  into  an  escrow 
account  for  subsequent  distribution 
under  DOE's  supervision  and  to  reduce 
its  banks  of  unrecovered  product  and 
non-product  costs,  see  generally  10  CFR 
§  212.83(e),  by  $50  million.  Consent 
Order,  H  5.  In  exchange  for  Getty's 
performance  under  the  consent  order, 
the  ERA  agreed  not  to  challenge  Getty's 
compliance  with  the  specific  -DOE 
regulations,  except  for  the  three  sprecific 
issues  which  were  lisfed  in  the  consent 
order.  The  Getty  consent  order 
specifically  provided  that  "[Ejxecution 
of  this  Consent  Order  constitutes  neither 
an  admission  of  Getty  nor  a  finding  by 
Special  Counsel  or  DOE  that  Getty  has 
violated  any  statutes  or  applicable 
regulations  of  the  Cost  of  Living  Council, 
the  Federal  Energy  Office,  the  Federal 
Energy  Administration,  or  the 
Department  of  Energy."  Consent  Order, 
11 11.  The  amount  of  escrowed  funds 
currently  held  in  an  interpst-bearing 
account  with  the  United  States  Treasury 
had  grown  to  $42,738,567.73  as  of 
November  30, 1985. 


'  During  the  consent  order  period.  Getty  exercised 
indirect  control  over  Skelly.  It  owned  a  3.56  percent 
interest  in  Skelly  and  a  87.93  percent  interest  in 
Mission  Corporation  (Mission),  which  in  turn  held  a 
72.53  percent  interest  In  Skelly.  Skelly  also 
marketed  motor  gasoline  under  the  "Surfco"  brand 
name.  Getty  and  Skelly  were  generally  considered 
by  the  agency  to  t>e  a  single  'Tirm"  pursuant  1o  10 
CFR  212.83(b).  but  received  exception  relief  that 
permitted  them  to  report  their  crude  oil  receipts  and 
their  increased  costs  separately  and  to  calculate 
separate  allocation  fractions  for  the  period  May  19. 
1972  through  January  25. 1977.  See  Getty  Oil  Co..  2 
FEA  f  83.041  (1975)  Getty  Oil  Co.,  2  PEA  1  80.846 
(1975).  On  January  25. 1977,  the  DOE  rescinded  the 
exception  relief  at  Getty's  request  because  Getty. 
Skelly  and  Mission  were  merging  their  operations 
effective  January  31. 1977.  Getty  Oil  Co..  5  FEA 
\  87.009  (1977).  The  important  fact  for  present 
purposes  is  that  the  consent  order  covered  all  of 
both  firms'  regulated  activities  during  the  settlement 
period. 

'  The  three  issues  exempted  from  the  consent 
order  relate  to:  (i)  a  June  27. 1978  Notice  of  Probable 
Violation  (NOPV)  involving  crude  oil  production  at 
Getty's  Kern  River  field;  (ii)  the  decision  and  order 
in  Getty  Oil  Co-  1  DOE  1  80.102  (1977)  and  Getty  Oil 
Co..  Civ.  No.  77-434  (D.  Del.)  (subsequently  aff'd  as 
Getty  Oil  Co.  v.  DOE.  749  F.2d  734  (Temp.  Emr.  Ct. 
App.  1984),  cert,  denied.  105  S.  Ct.  1176  (1985)). 
concerning  certain  crude  oil  exchanges  with 
Standard  Oil  Company  of  Ohio:  and  (iii)  issues 
relating  to  the  propriety  of  the  costs  reported  by 
Getty  or  its  predecessors  for  interaffiliate  purchases 
of  natural  gas  liquids  or  natural  gas  liquid  products 
or  shrinkage  costs  under  10  CFR  Part  212.  Subpart 
K.  ■..■■-' 


On  October  13, 1983,  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  concerning 
the  Getty  settlement  fund.  The  purpose 
(5f  this  determination  is  to  set  forth 
tentative  procedures  for  the  distribution 
of  the  Getty  refund  monies  to  persons 
who  were  lilcely  to  have  been  injured  by 
Getty's  alleged  regulatory  infractions. 
As  in  other  similar  proceedings, 
distribution  of  the  Getty  refunds  should 
take  place  in  two  stages^  The  first  stage 
will  provide  for  refunds  to  identifiable 
purchasers  of  refined  petroleum 
products  who  may  have  been  injured  by 
Getty's  pricing  and  allocation  practices 
during  the  period  August  19, 1973 
through  December  31. 1978.  If  any  funds 
remain  after  meritorious  claims  are  paid 
in  the  first  stage,  a  second  stage  may  be 
necessary.  We  will  not,  however, 
propose  second-stage  procedures  at  this 
time.  See  Office  of  Enforcement,  9  DOE 
^  82,508  (1981)  [Coline). 

IL  Jurisdiction  and  Autliority  To  Fashion 
Refund  Procedures 

The  DOE  procedural  regulations  at  10 
CFR  Part  205,  Subpart  V.  provide  that 
the  OHA  may,  upon  petition  by  ERA, 
formulate  and  implement  special 
procedures  by  which  refunds  may  be 
made  to  injured  persons.  For  the 
following  reasons,  we  conclude  that  we 
should  assume  jurisdiction  over  the 
Getty  settlement  fund. 

During  the  consent  order  period,  Getty 
was  a  producer  of  crude  oil.  a  refiner 
and  marketer  of  a  full  slate  of  petroleum 
products,  and  a  natural  gas  plant 
operator.  Getty  was  the  twentieth  or 
twenty-first  largest  domestic  seller  of 
refined  petroleum  products  during  each 
of  the  six  years  encompassed  by  the 
consent  order.  "Major  Oil  Companies — 
Refined  Products,  Sales,"  International 
Petroleum  Encyclopedia,  1982,  XV,  424. 
The  ERA  audits  which  led  to  the  Getty 
consent  order  alleged  a  substantial 
number  of  refiner  pricing  formula 
violations,  the  effects  of  which  would 
generally  have  been  spread  across  all  of 
Getty's  petroleum  products  customers. 
Although  a  few  firms  have  identified 
themselves  as  potential  refund 
recipients,  most  are  not  identified,  and 
the  number  of  potentially  eligible 
reseller  applicants  alone  approaches 
8,000  persons  in  43  states.*  Accordingly, 
we  have  concluded  that  a  Subpart  V 
proceeding  is  appropriate  to  distribute 
the  Getty  settlement  fund. 


'  According  to  information  in  the  record.  Getty 
and  Skelly  sold  motor  gasoline  to  about  6900 
wholesalers  and  dealers  and  propane  through  100 
dealers.  '    "       • 


III.  Proposed  Refund  Procedurea 

The  Subpart  V  refund  process  is  used 
by  the  DOE  to  identify  and  compensate 
persons  for  injuries  incurred  as  a  result 
of  actual  or  alleged  violations  of  the 
DOE  regulatory  program.  See  44  FR  8562 
(1979)  ("The  new  subpart  provides  a 
general  framework  pursuant  to  which 
the  DOE  Office  of  Hearings  and  Appeals 
may  order  refunds  to  be  made  to  injured 
persons  from  funds  remitted  by 
regulated  firms  .  .  .")  (emphasis  added). 
The  analysis  of  refund  claims  focuses  on 
the  question  of  whether  firms  were 
economically  injured  as  a  result  of 
allegedly  imlawful  regulatory  practices, 
rather  than  on  whether  they  were 
"overcharged"  in  a  technical  sense.  See 
Denny  Klepper  Oil  v.  DepL  of  Energy, 
598  F.  Supp.  527  (D.C.D.C  1984). 
Restitution  is,  however,  an  inexact 
process.  Relevant  case  law,  the  Subpart 
V  regulations  and  the  DOE  decisions  in 
this  area  recognize  the  difficulties 
inherent  in  deciding  what  would  have 
happened  had.overcharges  not  occurred. 

In  the  case.of  crude  oil 
miscertifications  that  were  spread 
through  the  entitlements  program  to  the 
entire  refining  industry  and  then  to  all 
consumers,  we  have  previously  found 
that  it  is  impossible  to  trace  the 
increased  costs  resulting  from  such 
miscertifications  throu^  an  individual 
refiner's  refining,  distribution  and 
marketing  operations.  Report  to  the 
United  States  District  Court  for  District 
of  Kansas,  In  re  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
)une  1985  at  25.  Based  ujjon  that  Report 
the  Department  concluded  that  in  the 
case  of  such  crude  oil  miscertifications, 
where  the  harm  was  spread  through  the 
entire  petroleum  distribution  system  and 
then  through  the  whole  economy, 
attempts  to  make  payments  to 
individual  firms  based  upon  the 
econometric  modeling  techniques 
analyzed  in  our  Stripper  Well  Report 
were  not  appropriate.  Department  of 
Energy  Statement  of  Restitutionary 
Policy.  50  FR  27,400  (July  2. 1985).  But  in 
the  case  before  us  here,  involving  the  far 
simpler  task  of  analyzing  the  effects  of 
alleged  overcharges  on  the  petroleum 
products  sold  by  a  single  refiner,  and 
where  the  alleged  overcharges  did  not 
directly  affect  the  costs  of  all 
competitors  of  those  who  dealt  in 
Getty's  products,  it  is  feasibile  to  use 
approximations  of  injury  to  facilitate  the 
distribution  of  refunds. 

Since  the  inception  of  the  special 
refund  program,  the  OHA  has  used  a 
variety  of  approaches  to  achieve  proper 
restitution  of  petroleum  product 
overcharge  funds,  depending  upon  the 
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particular  circumslances  of  each  case. 
The  most  important  variables  from  case 
to  case  include  the  amount  of 
information  available  about  the  alleged 
violations  underlying  a  settlement,  the 
amoiint  of  money  available  for 
distribution,  and  the  type  of  business  in 
which  the  consent  order  firm  was. 
involved.  Thus,  for  example,  in  cases 
involving  petroleum  products  resellers 
where  the  audit  record  is  well- 
developed  and  includes  a  list  of  alleged 
overcharge  victims  and  the  overdiarge 
amounts  each  party  allegedly  incurred, 
we  have  relied  heavily  upon  the  audit 
information  to  make  preliminary 
determinations  of  alleged  overcharges. 
See.  0.^  Bob 's  Oil  Co^lZ  DOE  1 85.024 
(1984);  M-L.  Oil  Co..  Inc..  12  DOE 
1  85,138  (1964).  In  contrast,  where  little 
information  concerning  the  alleged 
violatioDS  underlying  a  consent  order 
was  available,  we  have  adopted  more 
flexible  procedures.  See.  e.g.,  Thornton 
OH  Co..  12  DOE  1  85.112  (1964). 

This  proceeding  is  unusual.  The 
underlying  consent  order  involved  all 
aspects  of  the  operations  of  an 
integrated  refiner.  Getty  marketed  motor 
gasoline  and  middle  distillates  throu^  a 
long  distribution  network.  See,  e.g.. 
Office  of  Special  Counsel,  10  DOE 
1 85,048  (1962)  (hereinafter  cited  as 
Amoco):  Mobil  OH  Corp..  6  Fed  Energy 
Guidelines  1 90.058  (proposed  decision) 
(hereinafter  cited  as  Mobil).  In  addition, 
the  consent  order  fund  of  $45  million  is 
large  and  potential  claimants  number 
several  thousand.  Consequently,  we 
began  our  analysis  of  possible  Getty 
refund  procedures  by  utilizing  all 
relevant  marketing  information 
available,  including  publicly  available 
information,  information  in  the  Getty 
audit  files,  and  proprietary  data 
collected  by  the  Energy  Information 
Administration  (EIA).  With  this  data  we 
hoped  to  fashion  product-specific 
presumptions  that  could  be  used  to 
streamline  the  refund  application 
process.'* 


*  Mo«l  of  the  information  in  the  Getty  audit  file* 
consists  of  (i)  arguably  coafidential.  proprietary 
data,  (ii)  interagency  memoranda  containing 
recommendations  and  preliminary  Tindings 
concerning  the  Getty  audit,  and  (tii)  investigatory, 
material  gathered  during  the  course  of  ERA'S 
enforcement  investigation.  These  documents  are 
likely  to  tie  exempt  from  disclosure  under 
Exemptions  4.  S.  and  7  of  the  Freedom  of 
Information  Act.  5  U.S.C.  S6Z  and  the  exempt 
material  will  be  protected  from  disclosure.  In 
addition,  the  Cetty-specific  data  obtained  from  the 
EIA  is  covered  by  a  disclosure  agreement  that  limits 
third-party  access  to  the  information  to  firms  that 
enter  into  a  protective  order  See  My  12. 1984 
Disclosure  Agreement  between  EIA  and  OHA.  This 
infomulioa  will  also  be  k0|M  confideatiaL 


We  first  examined  the  record  to 
determine  whether  any  conclusions 
could  be  drawn  about  potential  crude  oil 
refund  claims.  The  audit  records 
revealed  that  the  auditors  did  not 
identify  many  significant  issues 
concerning  Getty's  compliance  with  the 
DOE  regulations  applicable  to  sales  of 
crude  oiL  The  only  significant  dispute, 
which  concerned  Getty's  crude  oil 
production  in  a  Kern  County,  California 
oil  field,  was  excluded  by  agreement 
from  the  ambit  of  the  consent  order.  See 
Consent  Order.  1  3(a).*  Moreover,  an 
agency  attorney  who  was  involved  in 
the  negotiation  of  the  consent  order 
confirmed  that  the  audit  underlying  the 
consent  order  included  few  crude  oil 
issues.  See  December  16, 1983  Letter 
fit)ra  Leslie  Adams,  Deputy  Solicitor, 
ERA.  to  Terry  Johnson.  OHA.  As  a 
result,  we  anticipate  that  the  refund 
applications  in  this  case  will  be  filed  by 
firms  that  purchased  Getty  refined 
products.* 

Potential  claimaiits  will  therefore 
claim  injury  in  the  sale  of  Getty  refined 
products.  These  claimants  are  likely  to 
be  numerous.  For  example,  evidence  in 
the  record  indicates  that  in  1974  alone 
Getty  was  marketing  motor  gasoline 
through  6,881  retail  outlets.  It  would  be 
extremely  difficult,  if  not  impossible,  to 
trace  the  effects  of  Getty's  alleged 
violations  to  these  particular  customers 
because  of  many  factors,  including  the 
large  number  of  purchasers,  the  much 
larger  number  of  individual  transactions 
which  are  relevant  to  that  analysis,  and 
the  complex  interplay  between  various 
aspects  of  the  DOE  pricing  regulations 
over  an  extended  period  of  time.  For 
example,  the  fact  that  a  refiner's 
accounting  for  particular  transactions. 
e.g.,  motor  gasoline  sales,  may  not  have 
been  in  conformity  with  the  DOE 
regulations  does  not  necessarily  mean 
that  overcharges  to  particular  customers 
occurred,  since  the  firm  may  have  had 
adequate  banks  of  unrecovered  costs 
increases  to  cover  any  cost  violations. 
Nevertheless,  our  experience  with 
petroleum  products  marketing. 


'  Due  to  this  exclusion,  we  will  not  accept  refund 
applications  from  purchasers  of  the  crude  oil 
specified  in  the  referenced  Notice  of  Prol)able 
Violaton.  No  Proposed  Remedial  Order  was  ever 
issued  in  that  case.  See  Memorandum  of  December 
11. 1984  Teiephone  Conversation  Between  Leslie 
Adams.  Deputy  Solicitor.  ERA.  and  Terry  Johnsoo. 
OHA. 

*  This  is  consistent  with  the  fact  that  refined 
product  pricing  violations  were  the  focus  of  the 
Getty  Consent  Order.  See  e.g..  March  31. 1976 
Notice  of  Probable  Violation  (alleging 
overstatement  of  costs  due  to  excessive  shipping 
costs):  )une  24. 1975  Notice  of  Proposed. 
Disallowance  (aUeging  overstatement  of  costs  for 
imported  crude  for  the  months  of  October  1973 
through  April  1974). 


combined  with  ao  analysis  of  Getty 
pricing  data  at  various  levels,  yield 
useful  infonnation  about  the  most  likely 
incidence  of  in|ury.  We  will  use  this 
information  about  the  incidence  of 
injury  to  adopt  certain  general 
presumptions  that  we  have  used 
successfully  in  other  proceedings  and 
will  also  formulate  specific 
presumptions  based  upon  the  particular  ■ 
circumstances  presented  in  this  case. 

A.  General  Presumptions 

Presumptions  in  refund  cases  are 
specifically  authorized  by  applicable 
DOE  procedural  regulations.  Section 
205.282(e>  of  those  regulations  states    - 
that: 

(i]n  establishing  standards  and  procedaivs 
for  implementing  reftmd  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  tlie  desirrfbiiity  of  ciistritititing 
the  refunds  in  an  efficient,  effective  and 
equitat>le  manner  and  resolving  to  the 
maximuin  extent  practicable  all  outstanding 
claims.  In  order  to  do  sa  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e).  The  presumptions 
we  will  adopt  in  this  case  will  permit 
claimants  to  participate  in  the  refund 
process  ivithout  incurring 
disproportionate  expenses,  and  will 
enable  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  These  presumptions  will  be 
founded  upon  our  experience  in  prior. 
Subpart  V  proceedings  involving  refined 
products.  In  addition,  we  will  adopt 
some  product-specific  presumptions  for 
motor  gasoline  based  upon  specific 
information  concerning  Getty's 
regulated  operations  for  that  product 
during  the  settlement  period. 

We  will  first  adopt  the  presumption 
that  the  maximum  refund  available  to  a 
particular  applicant  shall  be  that 
proportion  of  the  total  consent  order 
fund  equal  to  the  volume  of  Getty 
purchases  made  by  that  applicant 
divided  by  all  sales  of  refined  products 
by  Getty  during  the  relevant  period. 
Under  this  'Volumetric  presumption." 
the  effects  of  Getty's  alleged  violations 
are  presumed  to  have  been  spread 
evenly  over  all  of  the  controlled 
petroleum  products  mariceted  by  the 
firm  during  the  consent  order  period.  We 
have  used  this  presumption  successfully 
in  a  number  of  prior  cases.  See,  e.g., 
Amoco  at  88,198.  In  the  absence  of 
better  information,  this  assumption  is 
sound  because  the  DOE  price 
regulations  generally  required  refiners  to 
account  for  their  increased  costs  on  a 
firm-wide  basis  in  determining  their 
prices.  See  generally  10  CFR  Part  212, 
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Subpart  E.  However,  we  also  recognize 
that  the  impact  of  a  particular  refiner's 
pricing  practices  on  an  individual 
purchaser  could  have  been  greater,  and 
we  will  allow  purchasers  to  file  refund 
applications  based  on  a  claim  that  the 
applicant  suffered  disproportionate 
injury  from  Getty's  alleged  overcharges. 
See,  e.g..  Standard  Oil  Co.  (Indiana)/ 
Army  and  Air  Force  Exchange  Service, 
12  DOE  1  85.015  (1984).  Consequently, 
this  presumption  will  be  rebuttable,  as 
will  all  of  the  presumptions  which  we 
will  adopt.  See  Amoco  at  88,199. 

We  estimate  that  Getty's  sales  of 
refined  products  that  were  subject  to 
price  and  allocation  controls  during  the 
settlement  period  totalled  16.667,285.701 
gallons,^  When  divided  into  the  current 
Getty  escrow  account  balance  of 
$42,738,567.73  this  yields  a  per  gallon 
refund  of  $0.002564  ($0.001526  in 
principal  plus  $0.001038  in  interest 
accrued  through  September  30, 1985).* 
As  in  previous  cases,  we  will  establish  a 
minimum  refund  amount  of  $15.00  for 
claims.  We  have  found  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sought  for  amounts  less  than 
$15.00  outweighs  the  benefits  of 
restitution  in  those  situations.  See,  e.g., 
Uban  Oil  Co..  9  DOE  |  82.541  (1982). 

In  addition  to  the  volumetric 
presumption  of  injury,  we  will  adopt  a 
presumption  that  any  reseller  or  retailer 
who  made  only  spot  purchases  from 
Getty  probably  did  not  suffer  an  injury 
and  thus  will  be  ineligible  for  a  refund 
for  those  purchases.  As  we  have 
previously  stated  with  respect  to  spot 
purchasers: 

|T|hose  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product)  at  increased  prices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  firm's)  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers  at  85.396-97.  We  believe  the 
same  rationale  holds  true  in  the  present 
case.  Accordingly,  a  spot  purchaser  that 
files  a  claim  should  submit  additional 
evidence  to  establish  that  it  was  unable 
to  recover  the  increased  prices  it  paid 
for  Getty  motor  gasoline.  See  Amoco  at 
88.200. 

An  additional  class  of  Getty 
customers  that  will  be  presumed  not  to 
have  been  injured  by  the  firm's 
regulatory  practices  is  consignee  agents. 


'  This  tola!  was  calculdted  bused  upon  Cetly's 
and  Skelly's  refined  product  sales  figures  in  the 
company's  annual  reports  for  1973  through  1978. 

"  This  figure  is  provided  in  order  to  enable 
claimanlH  to  estimate  potential  refund  amounts.  The 
apprnpriate  pro  rolo  share  of  interest  will  be  added 
to  each  refund  at  the  time  of  payment. 


Those  firms  established  their  prices  at  a 
set,  per-gallon  commission  fee  that  was 
added  to  Getty's  wholesale  price.  That 
type  of  arrangement  made  it  likely  that  a 
consignee  did  not  absorb  any  alleged 
overcharges.  We  therefore  propose  to 
adopte  a  rebuttable  presumption  that 
claims  based  on  alleged  overcharges 
which  are  submitted  by  consignees 
should  not  be  approved.  See  Amoco  at 
88.200;  Culf  Oil  Corp./C.R.  Hill  Oil  Co., 
Case  No.  RF40-1004  (proposed  Decision 
issued  September  11, 1985).  Cf.  Tenneco 
Oil  Co./Kellermyer  Inc.,  10  DOE  1  85.092 
(1983)  (consignee's  allocation-based 
claim  granted  while  its  price  violation 
claim  denied). 

The  volumetric  presumtion  of  injury 
will  not  be  applied  to  claims  based  on 
alleged  violations  of  the  allocation 
regulations.  Refunds  based  upon 
allocation  claims — alleging  a  failure  by 
Getty  to  furnish  product  which  it  was 
obliged  to  supply  to  the  claimant  under 
the  DOE  allocation  regulations,  10  CFR 
Part  211 — have  in  past  cases  been 
approved  on  the  basis  of  monetary 
damages  (if  any]  caused  by  the  failure  to 
deliver  product.  See,  e.g..  Tenneco  Oil 
Co./Research  Fuels,  Inc..  10  DOE  \ 
65,012  (1982).  An  allocation  claimant 
should  have  been  aware  of  the  alleged 
violation  at  the  time  it  occurred,  and 
should  have  taken  some 
contemporaneous  action  to  mititgate  the 
injury.  Consequently,  an  allocation 
claimant  must  include  with  its  refund 
application  an  explanation  of  the 
contemporaneous  actions  it  took  to 
mitigate  its  injury.  In  addition,  an 
allocation  claimant  will  be  required  to 
submit  su^icient  information  to 
demonstrate  that  its  claim  is  credible, 
including  the  best  available  evidence  of 
the  injury  which  was  sustained  by  the 
claimant.  The  burden  of  establishing 
eligibility  for  a  refund  based  on  an 
allocation-type  claim  will  rest  on  the 
claimant,  and  cases  will  be  adjudicated 
on  a  case  by  case  basis. 

Our  experience  with  Subpart  V 
proceedings  indicates  that  the  likely 
claimants  in  this  category  in  this 
proceeding,  when  more  fully  identified, 
will  fall  into  two  categories:  (1)  Resellers 
(including  refiners  and  retailers)  of 
Getty  refined  products  and  (2)  firms, 
individuals,  or  organizations  that  were 
consumers  (end-users)  of  Getty  refined 
products.  The  products  purchased  by 
these  claimants  were  probably 
purchased  either  directly  from  Getty  or 
from  other  firms  in  a  chain  of 
distribution  leading  back  to  Getty. 

As  in  previous  cases,  we  will  adopt  a 
presumption  of  injury  for  small  claims 
filed  by  resellers  of  Getty  refined 
products  other  than  motor  gasoline.  See, 
e.g..  J.A.L  Oil  Co.,  12  DOE  H  85.138 


(1984).  The  presumption  that  claimants 
seeking  smaller  refunds  were  injured  by 
the  pricing  practices  settled  in  the  Getty 
consent  order  is  based  on  a  number  of 
considerations.  See,  e.g..  Uban  Oil  Co.,  9 
DOE  %  82,541  (1982).  As  we  have  noted 
in  many  previous  refund  decisions, 
C(Hisiderable  expense  can  be  entitled  in 
gathering  the  types  of  data  needed  to 
support  a  detailed  claim  of  injury.  In 
order  to  prove  such  a  claim,  an 
applicant  must  compile  and  submit 
detailed  factual  information  regarding 
that  impact  of  alleged  overcharges 
which  occurred  many  years  ago.  This 
procedure  is  generally  time-consuming 
and  expensive,  and  in  the  case  of  small 
claims,  the  cost  to  the  firm  of  gathering 
this  factual  information,  and  the  cost  to 
OHA  of  analyzing  it,  can  easily  exceed 
the  amount  of  the  possible  refund. 
Failure  to  allow  simplification 
application  procedures  for  small  claims 
could  therefore  operate  to  deprive 
injured  parties  of  the  opportunity  to 
obtain  a  refund.  The  use  of 
presumptions  is  also  desirable  from  an 
administrative  standpoint,  becaue  it 
allows  the  OHA  to  process  a  iai^ge 
number  of  routine  refund  claims  quickly, 
and  to  employ  its  limited  resources  more 
efficiently.  Finally,  these  smaller 
claimants  did  purchase  covered 
products  from  Getty  and  were  in  the 
chain  of  distribution  where  the  alleged 
overchares  occurred.  Therefore,  they  felt 
at  least  the  initial  impact  of  the  alleged 
overcharges.  The  presumption 
eliminates  the  need  for  a  claimant  to 
submit  and  the  OHA  to  analyze  detailed 
proof  of  what  happened  downstream  of 
that  initial  impact. 

Under  the  small  claims  presumption 
that  we  intend  to  adopt  a  reseller  or 
retailer  claimant  (for  products  other 
than  motor  gasoline)  will  not  be 
required  to  submit  any  additional 
evidence  of  injury  beyond  Getty 
purchase  volumes  if  its  refund  claim  is 
based  on  purchases  below  a  threshold 
level.  Previous  OHA  refund  decisions 
have  expressed  the  threshold  either  in 
terms  of  a  ceiling  on  purchases  from  the 
consenting  firm,  or  as  a  dollar  refund 
amount  However,  in  Texas  Oil  &  Gas 
Corp.,  12  DOE  |  85.069  (1984).  we  noted 
that  describing  the  theshold  in  terms  of 
a  dollar  amount  rather  than  a  purchase 
volume  figure  would  better  effectuate 
ourgoal  of  facilitating  disbursements  to 
applicants  seeking  relatively  small 
refunds.  Id.  at  88.210.  We  believe  that 
the  same  approach  should  be  followed 
in  this  case.  As  in  other  cases,  we 
believe  that  the  establishment  of  a 
threshold  of  $5,000.  exclusive  of  interest, 
is  appropriate.  See  Texas  Oil  &  Gas 
Corp.;  Office  of  Special  Counsel;  In  the 
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Matter  of  Conoco.  Inc..  11  DOE  ?  85.226 
(19M).  and  cases  cited  therein. 

Finally,  as  in  past  refined  product 
cases  we  will  adopt  a  presumption  that 
regulated  industries  and  agricultural 
cooperatives  need  not  prove  that  they 
absorbed  alleged  overcharges  in  order 
to  qualify  for  a  refund  on  purchases  they 
use  or  sold  to  members.  Consequently, 
we  will  permit  these  entities  to  receive  a 
full  volumetric  refund  provided  that 
they  include  in  their  refund  application  a 
fijll  explanation  of  the  maimer  in  which 
refunds  will  be  passed  throu^  to  their 
customers.  See  Tenneco  at  85.203. 

We  will  also  treat  end-users  or 
ultimate  consumers  who  purchased 
products  other  than  middle  distillates 
and  motor  gasoline,  and  whose  business 
is  unrelated  to  the  petroleum  industry, 
as  having  been  injured  by  the  alleged 
petroleum  product  overcharges  settled 
in  the  consent  older.  These  entities  were 
not  subiect  to  DOE  regulations  during 
the  relevant  period,  and  thus  are  outside 
our  inquiry  about  passthrough  of 
overcharges.  See  Office  of  Enforcement, 
Economic  Regulatory  Administration:  In 
the  Matter  of  PVM  Oil  Associates.  Ina. 
10  DOE  1 85.072  (1983):  see  diso  Texas 
Oil  &  Gas  Corp..  12  DOE  at  88.209.  and 
cases  cited  therein.  We  have  therefore 
concluded  that  end-users  of  Getty 
petroleum  products  other  than  motor 
gasoline  need  only  document  their 
purchase  volumes  from  Getty  to  show 
that  they  were  injured  by  the  alleged 
overcharges. 

B.  Product-Specific  Presumptions 

The  petroleum  industry  is  highly 
integrated,  and  some  petroleum 
products  such  as  motor  gasoline  are 
frequently  sold  or  transferred  more  than 
once  before  reaching  the  ultimate 
consumer.  Accordingly,  the  impact  of 
any  Getty  overcharges  on  these 
products  was  felt  at  each  level  of  the 
distribution  system  for  those  products. 
The  presumptions  and  criteria  discussed 
below  are  intended  to  provide  a 
mechanism  for  assessing  what  portion 
of  the  presumed  per  gallon  injury  on 
each  gallon  of  Getty  products  was 
experienced  at  the  different  levels  of 
distribution  for  that  product. 

1.  Motor  Gasoline 

Motor  gasoline  sales  accounted  for 
over  one-half  of  the  volumes  covered  by 
the  Getty  consent  order.  Only  a  small 
portion  of  these  sales  were  made 
through  Getty-operated  retail  outlets; 
most  of  the  motor  gasoline  sold  by  Getty 
passed  through  at  least  one  intermediate 
distributor  before  it  was  sold  to  its 
ultimate  consumer.  These  distributors 
and  consumers  number  in  the 
thousands.  See  note  3.  supra. 


Consequently,  it  would  be  useful  if  we 
could  use  the  data  available  to  the 
agency  to  discern  the  infury  absorbed  by 
each  level  of  the  distribution  chain.  This 
would  obviate  the  need  for  individual 
claimants  to  submit  detailed  historical 
data  concerning  their  pricing  practices 
during  the  consent  order  period,  see. 
e.g..  Tenneco  Oil  Co./Mid-Continent 
Systems.  Inc..  10  DOE  H  85.009  (1982).  as 
well  as  the  need  for  OHA  to  conduct  a 
case-by-case  analysis  of  each  firm's 
injury.  See  id. 

In  previous  cases  involving  major 
refiner  consent  order  funds,  see.  e.g.. 
Amoco,  we  have  ekamined  the 
approximate  average  prices  charged  by 
those  refiners  at  each  level  of 
distribution  and  made  findings  as  to  the 
probable  share  of  injury  that  was' 
absorbed  at  each  level  in' the 
distribution  system,  as  reflected  by  the 
effect  the  refiner's  price  changes  had  on 
each  level's  proHt  margins.  This  analysis 
for  mid-level  distributors  is  proper 
because  motor  gasoline  retailing  and 
reselling  is  essentially  a  single-item 
business.  Motor  gasoline  sales  dominate 
for  that  type  of  finn.  and  its  other  sales 
of  goods  and  services,  such  as  tires, 
batteries  and  accessories,  are  tied  to  the 
traffic  generated  by  motor  gasoline 
customers.  Moreover,  the  cost  of  motor 
gasoline  represents  the  bulk  of  the  firm's 
selling  price  and  is  the  key  factor  in  its 
pricing  decisions. 

Our  profit  margin  analyses  in  two 
previous  refiner  cases  used  national 
average  refiner  prices,  based  upon  our 
finding  that  the  prices  of  each  refiner 
involved  substantially  mirrored  national 
average  refiner  prices.  See  Amoco  at 
88.206(  Mobil  at  90.117.  However,  those 
firms  had  large  market  shares  during  the 
period  of  price  controls  and  their  prices 
corresponded  closely  with  the  national 
average.  In  contrast.  Getty  was  only  the 
twentieth  or  twenty-first  ranked  largest 
seller  of  petroleum  products  during  the 
consent  order  period  and  its  reported 
prices  for  motor  gasoline  varied 
significantly  from  reported  national 
averages  at  all  distribution  Ivris.  As  a 
result  we  have  concluded  that  Getty- 
specific  data  should  be  used  to  analyze 
injury  for  motor  gasoline  claimants. 

Our  information  concerning  Getty's 
motor  gasoline  prices  was  obtained  from 
data  which  Getty  filed  with  the  EIA 
during  the  period  July  1975  through 
December  1978.*  fa  the  absence  of  data 


*This  inforiDation  was  coUected  on  Forms  FEA- 
P302-M-1  and  EIA-«)0.  "Monthly  Petroleum 
Product  Price  Report."  The  ELA  did  not  have 
information  for  either  Cctty  or  Skelly  for  the  period 
phor  to  July  1S7S.  In  addition.  Skelly  was  not 
included  in  these  EIA  reports  unlii  February  1. 1977. 
See  note  l.supro. 


for  the  other  periods,  we  will  assume 
that  market  conditions  during  these  42 
months  are  representative  of  the  market 
conditions  which  prevailed  throughout 
the  entire  consent  order  period. 

This  information  shows  generally  that 
Getty's  wholesale  motor  gasoline  prices 
were  usually  *  *  *  the  national 
average,  while  its  dealer  tankwagon 
(DTW)  price,  the  price  Getty  charged 
independent  retailers,  was  often  *  *  * 
the  national  average.  These  *  *  *  DTW 
prices  did  not  conform  to  our 
expectatim  that  Getty  motor  gasoline, 
as  a  *  *  *  brand  product  was 
marketed  at  *  *  *  than  average  prices. 
On  the  other  hand.  Getty's  retail  motor 
gasoline  prices  were,  as  expected, 
always  *  *  *  than  the  national 
average.  In  other  words,  consumers  and 
end-users  of  Getty  motor  gasoline 
paid  *  *  *  than  purchasers  of  other 
motor  gasoline  nationwide  during  the 
consent  order  period.  In  addition,  the 
data  showed  that  including  Skelly  in 
Getty's  reports  begiiming  in  February 
1977  caused  *  *  *  See  note  10  below. 
Based  upon  these  general  observations, 
it  appeared  that  the  great  majority  of  the 
injury  experienced  by  Getty  motor 
gasoline  customers  as  a  result  of 
overcharge  allegations  settled  in  the 
consent  order  was  likely  absorbed  by 
independent  retailers  of  Getty  motor 
gasoline.  We  subsequently  analyzed  the 
available  data  in  greater  detail  and  our 
analysis  of  each  individual  distribution 
level  follows. 

a.  Jobbers '  Sales  at  Dealer 
Tankwagon  (DTW)  Prices.  Conclusions  • 
about  the  effect  of  Getty's  prices  on  its 
jobbers  can  be  drawn  by  comparing 
Getty's  wholesale  prices  (sales  to 
jobbers)  and  its  dealer  tankwagon 
(DTW)  prices  (sales  to  retailers]  during 
the  42-month  period  from  July  1975 
through  December  1978.  That 
information  shows  that  while  the  Getty 
jobt>ers'  profit  margins  for  sales  at  DTW 

*  *  *  between  the  pre-Skelly  and  post- 
Skeliy  periods,  they  were  generally 

*  *  *  than  the  national  average.'" 


■0  This  corresponded  to  the  shift  in  sales  patterns 
that  also  was  reflected  in  the  combined  reports.  The 
Getty  distribiition  system  had  relied  more  heavily 
than  the  national  avsrafie  on  DTW  sales  to  retailers. 
After  Getty  and  SkeUy  combiaed.  the  system 
changed  and  funnelled  the  combined  entity's  motor 
gasoline  sales  volumes  through  jobbers.  This  may 
l>e  attributable  to  Skeily's  Midwest  location,  where 
iohbers  are  particularly  important.  Motor  gasoline 
in  that  region  must  frequently  be  transported  by; 
jobbers  from  remote  pipeline  terminals,  in  coittrasl 
to  the  situation  in  the  more  populous  Northeastern 
region  of  the  United  States,  where  Getty  Eastern 
marketed  its  motor  gasoline. 
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During  the  pre-Skelly  period,  Getty 
jobbers'  margins  on  sales  at  DTW 
averaged  $  *  *  *  per  gallon,  compared 
to  $.0315  for  their  competitors.  The  post- 
Skelly  period  found  the  jobbers'  profit 
margins  *  *  *  to  an  average  of  $  *  *  *  . 
with  *  *  *  three  months  of  1978  *  *  * . 
compared  to  a  national  average  of 
$.0295.  In  other  words,  during  the  entire 
period,  Getty  jobbers'  profit  margins 
were.  *  *  *  as  their  competitors.  In  fact, 
from  February  1977  onward,  when 
Skelly  was  included  in  Getty's  reports, 
the  Getty  jobbers'  profit  margins  on 
sales  at  DTW  were  *  *  *  than 
competing  jobbers  supplied  by  other 
major  refiners.  The  six  months  when 
Getty  jobbers'  profit  margin  were  *  *  * 
than  national  average  jobber  profit 
margins  were  *  *  *  Getty's  jobbers  thus 

*  •  *  their  jobber  competitors 
throughout  the  period  because  Getty's 
wholesale  prices  were  usually  *  *  • 
than  average,  while  Getty's  DTW  prices 
the  average.  The  data  indicate  therefore 
that  Getty  jobbers  *  *  •  rarely  were  in  a 
position  where  they  would  have  had  to 
absorb  any  of  the  alleged  Getty 
overcharges.  As  stated  above,  the  Getty 
jobbers'  margins  on  sales  at  DTW  were 
depressed  in  only  six  of  the  forty-two 
months  for  which  we  have  data.  *  *  * 
the  jobbers'  sales  volumes  reflect  *  *  • 
market  share  during  the  relevant  period. 
As  noted  above,  we  are  assuming  here 
and  in  the  discussions  below  that  these 
42  months  are  representative  of  the 
entire  consent  order  period  and  are 
concluding  by  extrapolation  that  the 
same  level  of  injury  occurred  during  the 
23  months  for  wdiich  we  lack  price  data. 

Based  on  the  foregoing  analysis  of  this 
critically  important  data,  we  have 
concluded  that  it  is  appropriate  to  adopt 
a  presumption  that  jobbers  were  injured 
in  their  sales  at  DTW  only  during  the  six 
months  that  their  profit  margins  *  *  *  to 
a  point  below  the  national  average,  i.e.. 

*  *  *  However,  since  we  find  below 
that  firms  selling  Getty  motor  gasoline 
at  retail — including  jobbers — were  also 
injured  during  those  six  months,  the 
jobbers  will  split  the  volumetric  refund 
with  retailers  on  motor  gasoline  sales  in 
those  months,  and  the  percentage  of  the 
full  pro  rata  refund  per  gallon  to  be 
applied  against  gasolene  volumes  sold 
by  a  Getty  jobber  at  DTW  prices  will  be 
7  percent  (6  months  of  injtiry  divided  by 
2  (to  represent  the  sharing  of  injury), 
divided  by  42  months  in  the  period,  or 
(e-^2)/42,  and  rounded  to  the  nearest 
whole  figure). 

b.  Retailers.  As  we  have  previously 
indicated,  the  retail  price  {i.e..  price 


charged  to  consumers)  for  Getty  motor 
gasoline  at  Getty-owned  and  operated 
outlets  for  the  period  for  which  we  have 
data  was  *  '  *  the  national  average.  In 
fact  in  all  but  one  of  the  42  months 
studied.  Getty's  retail  prices  were  *  *  * 
than  its  competitors  by  *  *  * .  This 
conformed  to  our  expectations  because 
at  all  levels  of  distribution  non-major 
branded  motor  gasoline  is  usually  sold 

*  *  *  prices  in  order  to  overcome  the 
traditional  buyer  preference  for  major- 
branded  gasoline.  However,  as  noted 
above,  Getty's  DTW  prices  were  *  *  * 
national  averages.  While  this  *  *  * 
certainly  created  no  hardship  for 
consumers,  assuming  that  inde[>endent 
dealers  had  to  meet  the  Getty  price. 

*  *  *  adversely  Effected  the 
independent  retailers  and  the  jobber- 
operated  retailers  marketing  Getty 
motor  gasoline.  Tliroughout  the  consent 
order  period,  margins  for  Getty 
independent  retailers  were  *  *  •  than 
those  of  their  competitors,  except  for 

*  *   *  three  months  *   *   *  .  Similarly. 
Getty  jobber-owned  retail  outlets' 
margins,  Le.,  the  difference  between 
wholesale  and  retail  prices,  were  *  *  * 
national  average  prior  to  the  addition  of 
Skelly  to  the  data  base,  and  afterwards 

*  *  *  low  national  average,  except  in 
the  *  *  *  two  months  *  *  * . 

We  therefore  conclude  that  all 
retailers  of  Getty  motor  gasoline  were 
not  able  to  pass  through  the  Getty 
alleged  overcharges  and  were  therefore 
injured  by  the  alleged  Getty  overcharges 
during  the  period  for  which  we  have 
data,  except  for  *  *  *  two  months  •  *  * 
and  we  shall  adopt  a  presumption  that 
reflects  this  finding.  For  ease  of 
applicants  and  for  processing  purposes, 
the  presumption  will  be  set  at  93 
percent,  rather  than  varying  according 
to  the  source  {i.e.,  Getty,  jobber  or 
owner-jobber)  of  the  motor  gasotiae  kv 
which  the  retailer  is  filing  a  claim.  We 
believe  that  that  percent  apfyroximates 
the  average  injury  suffered  by  this 
group.  * ' 


"  In  the  ca*e  of  iodepeiMient  retailen  mpptled  by 
jobl)ers.  the  applicable  percentage  is  calculated  by 
adjusting  to  account  for  the  six  months  during 
which  l>oth  retailers  and  jobber*  experienced  an 
impact  as  a  result  of  the  alleged  overcharges.  This 
figure  is  85.71  percent  (42  months  minus  3  months  of 
non-injury,  less  Vt  of  the  six  months  in  which 
jobbers  shared  injury,  divided  by  the  42  months  of 
the  period,  or  38/42).  Similarly,  for  jobbers  who  sold 
motor  gasoline  through  their  own  retail  outlets,  the 
presumption  of  injury  would  include  all  but  '   '   ' 
two  months  '  *  * .  when  their  profit  mar^ns  *  '  ' 
the  national  average,  and  is  precisely  calculated  to 
be  95.24  percent  of  their  purchases  for  the  period  (42 
months  minus  2  months,  divided  by  42  monitu). 
Finally,  retailers  who  purchased  product  directly 
from  Getty  at  OTW  price*,  and  thus  did  not  share 
the  tnirden  of  (he  alleged  overcharges  with  any 


T.  Consumers.  Prior  to  its 
consolidation  with  Skelly.  Getty's  direct 
sales  to  consumers  at  Getty-owned  and 
-operated  retail  outlets  comprised  a 
*  *  *  percent  of  its  total  motor  gasoline 
sales  volumes,  compared  with  a  national 
average  of  11.6  percent.  During  that 
period,  *  *  *  of  Gett>''8  sales  were  at 
DTW.  After  February  1977.  the 
proportion  of  Getty  motor  gasoKne  sold 
at  retail  *  *  *  for  the  period  February 
1977  through  December  1978,  which  was 
still  *   *   *  than  the  national  average  of 
13  percent.  The  addition  of  Skelly  *  *  * 
Getty's  nralor  gasoline  marketing 
composition  to  *  *  *    wholesale. 
reflecting  Skelly's  operations  in  the 
Midwest,  where  sales  by  refiners  to 
jobbers  are  Hsually  more  prevalent 
Overall  Getty's  motor  gasoline  sales  at 
retail  accounted  for  *   *   *  percent  of 
Getty's  total  sales  of  motor  gasoline  for 
the  period  for  which  we  have  data. 

During  the  period  tvfaich  we 
examined.  Getty's  retail  prices  were 
always  *  *  *  national  average  prices. 
As  noted  above,  we  find  that  *  *  * 
Getty's  jobbers  and  retailers  to  absorb 
the  vast  majority  of  the  alleged 
overdiarges  on  motor  gasoline  for  all 
but  *  *     *  three  months  *  *  *.  when 
Getty's  retail  prices  *  *  *  than  the 
national  average.  Consequently,  we 
have  concluded  that  persons  filing 
claims  based  upon  purchases  of  Getty 
motor  gasoline  at  retail  will  be 
presumed  to  have  absorbed  injury  only 
for  7  percent  of  volumes  purchased 
during  the  consent  order  period  (100 
percent  minus  93  percent).  Consumers 
that  purchased  motor  gasoline  directly 
from  Getty  did  not  share  the  impact  of 
the  alleged  overcharges  with  any 
intermediate  party  and,  accordingly, 
those  claimants  will  receive  100  percent 
of  the  volumetric  refund  allotted  to  their 
purchase  vahmes. 

d.  Motor  Gasoline  Refund  Procedures. 
Where  a  itfciid  applicant  states  that  it 
is  willingto  be  subject  to  the  applicable 


intervening  neseller.  absorbed  92M  percent  of  the 
volumetric  amount  for  the  volumes  which  they 
purchased  (42  months  minus  3  month*,  divided  by 
42  montha^Ttiis  last  group  represents  about  *   '   ' 
of  the  total  motor  gasoline  volumes,  and  jobber- 
owned  outfpl*  reprcgenl  *  *   "  of  the  Getty  retail 
market  We  therefore  choae  93  percent,  rather  than 
9T.27  percsBt.  Ae  arithmetic  mean  of  these  three 
figures.  The  use  of  an  average  will  further 
administrative  efficiency  by  permitting  more  rapid 
agency  processing.  U  addition,  each  retailer  will 
only  be  oUtged  to  provide  the  volume  and  source  of 
the  Getty  motor  gasoline  it  purchased,  not  the 
regalatory  status  of  its  supplier  Retailers 
tbemsetves  are  often  uncertain  as  to  the  exact 
statu*  of  their  supplier. 
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presumption  for  its  motor  gasoline 
purchase  volumes,  we  propose  to  pay  a 
refund  to  each  claimant,  depending  upon 
that  claimant's  position  in  the 
distribution  chain,  for  the  appropriate 
percentage  of  the  refund  per  gallon  on 
the  volumes  which  it  purchased  without 
any  further  showing  of  injury.  These 
presumptions  are  as  follows: 


Type  o<  daimara 


JoUbar  (Sales  al  DTW) _., 

JoUwr  (Sales  al  R«i»ii) 

Retailer  (Product  PurciiaMd  Oiracfly  Irom  GMy). 

f>a«arier  (Product  PurcDasad  Irom  Resater) _.. 

Consumer  (Puichajat  at  Retail) — 

Consumer    (ftoducl    Pwchased    Oractly    kom 
Ge«y) 


Apptea- 

bie 
percanl- 

•9» 


7 
93 
S3 
33 

7 

100 


These  presumptions  are  rebuttable, 
like  all  of  the  presumptions  we  use  in 
Subpart  V  proceedings,  so  that 
claimants  may  offer  additional  evidence 
of  injury  which  could  form  the  basis  for 
the  approval  of  larger  refunds.  Firms 
that  did  not  purchase  Getty-.  Skelly-.  or 
Surfco-branded  product  should  explain 
the  basis  for  their  belief  that  the  product 
which  they  purchased  was  Getty  motor 
gasoline.  A  claimant  filing  a  non- 
presumption  type  of  refund  application 
will  be  obliged  to  provide,  in  addition  to 
a  schedule  of  its  purchase  volumes, 
information  to  establish  that  it  absorbed 
the  alleged  overcharges  and  was 
thereby  injured.  To  make  this  showing, 
each  reseller  or  retailer  will  be  required 
to  show  that  it  maintained  "banks"  or 
unrecovered  increased  product  costs  in 
order  to  demonstrate  that  it  did  not 
subsequently  recoup  the  alleged 
overcharges  by  increasing  its  prices.  See 
Vickers.  In  addition,  a  non-presumption 
claimant  must  demonstrate  that,  at  the 
time  it  purchased  motor  gasoline  from 
Getty,  market  conditions  would  not 
permit  it  to  increase  its  prices  to  pass 
through  the  additional  costs  associated 
with  the  alleged  overcharges.  See 
/1/noco  at  88,223. '2 

2.  Middle  Distillates  and  Propane. 
Unlike  motor  gasoline,  middle 
distallates  and  propane  are  customarily 
sold  at  only  two  levels  of  distribution, 
wholesale  and  retail.  Reliable 


"For example. a  refund  applicant  could  provide 
it  rnmpl^le  <>chedule  showing  its  purchase  and 
s>;IIin(|  prices  for  motor  gasoline  during  the 
settlement  period,  so  Ihdt  we  cinild  identify  and 
.ippi'uve  refunds  for  each  month  in  which  the  nrm's 
pi»nt  margin  fell  signifii:antly,  See  eg..  Standard 
Oil  Oi.  |lndiiintf)/Lou  s  All  Service.  Inc.  12  UOE 
*.  WiiKI  II9IM):  Standard  Oil  Co.  (Indianaj/Fast  Side 
i  ruck  Stop.  1 1  DOE  1 85.141  (1963). 


information  about  the  marketing  of  these 
products,  su^cient  for  us  to  propose 
level-of-distribution  presumptions  is  not 
currently  available  to  the  DOE. 
Consequently,  we  propose  to  adopt  for 
applicants  filing  a  claim  for  these 
products  the  generally  applicable 
presumptions  set  forth  in  Section  III.A. 
above.  However,  we  will  state  the 
information  that  is  currently  available, 
and  we  invite  commenters  to 
supplement  that  data  or  to  propose 
analyses  of  the  data  which  we  have 
obtained  that  might  lead  to  formulation 
of  reliable  level-of-distribution 
presumptions  of  injury  for  these 
products. 

Middle  distillates,  wtiich  include 
heating  oil  and  diesel  fuel,  were  subject 
to  price  controls  for  only  a  portion  of  the 
Getty  settlement  period — from  August 
19, 1973  through  June  30, 1976.  Since  the 
EIA  did  not  begin  its  systematic 
collection  of  price  data  until  )uly  1975,  it 
was  only  able  to  provide  us  with  Getty 
and  national  average  wholesale  and 
retail  middle  distillate  price  information 
for  one  year  of  the  Getty  consent  order, 
the  period  July  1975  through  June  1976, 
or  12  months  out  of  the  35  relevant 
months.  Moreover,  since  Skelly  was  not 
included  in  Getty's  reports  until 
February  1977,  the  EIA  data  only 
encompass  Getty's  operations  in  the 
eastern  United  States.  Consequently,  we 
have  serious  reservations  as  to  whether 
this  data  could  form  a  sufficient  basis 
for  the  adoption  of  level-of-distribution 
presumptions  for  this  product. 

Upon  closer  examination,  we  found 
other  difHculties  involving  the  middle 
distillate  data.  During  the  year  for  which 
we  have  EIA  data,  Getty's  reported 
wholesale  middle  distillate 
prices  *  *  *  in  comparison  to  the 
national  average,  which  rose  gradually 
over  the  period.  The  same  effect  was 
observed  for  retail  middle  distillate 
prices.  Without  an  explanation  for 
this  *  *  *.  we  cannot  confidently  use 
this  data  to  propose  level-of-distribution 
presumptions  for  middle  distillate 
resellers  and  consumers. 

Propane  was  subject  to  federal  price 
and  allocation  controls  throughout  the 
entire  Getty  consent  order  period. 
Again,  EIA  did  not  make  a  systematic 
collection  of  propane  prices  until  July . 
1975,  and  Skelly,  which  could  be 
expected  to  make  greater  than  average 
sales  of  propane  due  to  its  midwestem 
location,  was  not  included  in  Getty's 
reports  to  EIA  until  February  1977.  EIA 
reports  that,  although  Form  FEA  P302- 
M-1  sought  information  concerning 
propane  sales  volumes  and  prices  in  the 
categories  of  residential,  commercial, 
industrial,  and  agricultural  sales,  Getty 


did  not  report  any  sales  in  the 
residential  class.  The  EIA  considers  all 
sales  to  other  than  residential  customers 
to  be  wholesale;  consequenUy,  it  was 
only  able  to  furnish  us  price  information 
for  one  level  of  distribution.  We  are 
therefore  unable  to  conduct  an  analysis 
of  propane  profit  margins  in  order  to 
discern  injury  at  the  different  levels  of 
distribution. 

Nevertheless,  these  products  form  a 
substantial  portion  of  Getty's  sales  of 
refined  products  during  the  consent 
order  period.  Middle  distillates  comprise 
12  percent,  and  propane  almost  17 
percent,  of  the  refined  products  covered 
by  the  Getty  consent  order.  Without  the 
aid  of  presumptions  concerning  the 
amount  of  injury  that  was  absorbed  at 
each  level  of  distribution,  those  middle 
distillate  and  propane  claimants  who 
were  resellers  will  be  obliged  either  to 
submit  detailed  information  concerning 
their  pricing  pcactices  during  the 
consent  order  period,  in  order  to 
demonstrate  that  they  were  unable  to 
pass  on  the  injury  to  their  customers,  or 
to  limit  their  claims  to  the  $5,000 
threshold  amount.  See,  e.g.,  Tenneco. 
Similarly,  OHA  will  be  obliged  to 
conduct  a  case-by-case  analysis  of  the 
level  of  injury  sustained  by  each 
claimant. 

In  order  to  remedy  this  information 
gap,  we  would  be  willing  to  accept  from 
responsible  industry  representatives  any 
compilations  or  studies  of  Getty  middle 
distillate  and  propane  prices  that  are 
documented  sufficiently  to  provide  a 
reliable  basis  for  analyses  of  the 
impacts  on  wholesalers  and  consumers 
of  Getty's  price  changes  for  these 
products  during  the  consent  order 
period.  This  information  need  not  cover 
the  entire  consent  order  period,  but  it 
should  cover  enough  time  to  enable  us 
to  extrapolate  confidently  over  the  rest 
of  the  consent  order  period.  Commenters 
may  also  wish  to  propose  analyses  of 
the  data  which  we  have  obtained  that 
would  support  level-of-distribution 
presumptions  of  injury  for  these 
products.  If  we  are  unable  to  obtain 
further  information  or  to  formulate 
appropriate  level-of-distribution 
presumptions,  we  propose  to  distribute 
refunds  to  middle  distillate  and  propane 
refund  applicants  based  upon  the 
general  principles  and  presumptions 
discussed  above. 

3.  Other  Refined  Products 

The  remaining  refined  products  other 
than  motor  gasoline,  middle  distillates 
and  propane  made  up  about  4.67  percent 
of  Getty's  product  sales  during  the 
consent  order  period.  We  were  unable 
to  locate  enough  reliable  information 
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about  Getty's  and  other  refiners' 
inari(eting  practices  for  these  refined 
products  to  allow  us  to  formulate 
appropriate  level  of  distribution 
presumptions  for  them.  Firms  fliing 
refund  applications  based  upon  their 
purchases  of  these  products  will 
therefore  be  required  to  demonstrate  the 
amount  of  injury  which  they  absorbed. 
However,  we  will  employ  the 
presumptions  of  injury  which  we 
discussed  above,  including  the 
presumption  for  small  claimants. 

IV.  Summary  of  Refund  Procedures 

I '   In  order  to  receive  a  refund,  each 
claimant  will  be  required  to  submit  a 
schedule  of  monthly  purchases  of 
covered  products  from  Getty  for  the 
period  August  19, 1973  through 
December  31. 1978.  A  suggested 
application  format  will  be  provided  in 
the  final  Decision.  If  the  products  were 
not  purchased  directly  from  Getty,  the 
claimant  will  be  required  to  include  a 
statement  setting  forth  reasons  for 
believing  the  product  originated  with  the 
firm.  See.  e.g..  Standard  Oil  Co. 
fIndianaJ/Union  Camp  Corp.,  11  DOE 
f  85.007  (1963).  In  addition,  a  reseller  or 
retailer  of  refmed  petroleum  products 
(other  than  a  claimant  relying  on  the 
presumptions  for  motor  gasoline)  that 
files  a  claim  generally  will  be  required 
to  estabhsh  that  it  absorbed  the  alleged 
overcharges  and  was  thereby  injured. 
To  make  this  sho%ving.  each  reseller  or 
retailer  will  be  required  to  show  that  it 
maintained  "banks"  of  unrecovered 
increased  product  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  those  costs  by  increasing  its 
prices.  See  Office  of  Enforcement.  10 
DOE  1  85,029  (1982)  at  88,125.  In 
addition,  it  will  have  to  demonstrate 
that,  at  the  time  it  purchased  covered 
products  from  Getty,  market  conditions 
would  not  permit  it  to  increase  its  prices 
to  pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
In  the  alternative,  purchasers  of  Getty 
products  which  limit  their  claims  to 
$5,000  will  only  be  required  to  provide 
sufficient  evidence  of  Getty  product 
purchases  to  qualify  for  a  refund. 

We  solicit  comments  on  all  aspects  of 
the  foregoing  Proposed  Decision  from 
interested  individuals  and 
organizations.  All  comments  must  be 
filed  within  60  days  of  publication  of 
this  Proposed  Decision  in  the  Federal 
Register. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  by  Getty 
Oil  Company  pursuant  to  the  consent 


order  executed  on  December  3, 1979, 
will  be  distributed  in  accordance  with 
the  foregoing  Decision. 

(PR  Doc.  85-90146  Filed  1Z-19-8S,  ft45  am] 
MLUNO  COM  •4(0-01-«i 


Implementation  of  Special  Refund 
Procedures 

AOmcv:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
second-stage  refund  procedures. 


;  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
has  issued  a  Decision  and  Order 
concerning  second-stage  refund 
procedures  to  be  implemented  for 
distribution  of  the  remaining  consent 
order  funds  remitted  to  the  DOE  by  OKC 
Corporation  (Case  No.  KQF-0011). 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue.  SE.,  Washington. 
DC  20585,  (202)  252-2860. 

SUPPLEMCNTARV  mfohmation:  The 

Decision  and  Order  which  appears 
below  establishes  procedures  for 
distribution  of  the  consent  order  funds 
remitted  to  the  DOE  by  OKC 
Corporation  which  remain  after  the  first 
stage  of  the  OKC  refund  proceeding. 
During  the  first  stage  of  the  proceeding, 
injured  OKC  customers  received 
$1,992,605,  plus  interest,  in 
compensation  for  alleged  violations  by 
OKC  of  DOE  petroleum  price  and 
allocation  regulations.  The  funds 
remaining  in  the  OKC  escrow  account 
shall  be  distributed  on  behalf  of 
unidentified  parties  injured  by  the 
alleged  OKC  violations 

In  this  Decision,  the  Office  of 
Hearings  and  Appeals  (OHA) 
apportions  the  residual  consent  order 
funds  among  the  ten  states  in  which 
OKC  marketed  petroleum  products 
during  the  period  covered  by  the 
consent  order.  The  residual  funds  are 
apportioned  among  the  ten  states  in 
proportion  to  the  level  of  consumption  of 
OKC  products  in  each  state  during  the 
consent  order  period.  The  refund 
amount  apportioned  to  each  state  will 
be  disbursed  upon  approval  by  the  OHA 
of  a  plan  submitted  by  the  state  which 
provides  restitutionary  benefits  to 
purchasers  of  specific  petroleum 
products,  as  identified  in  the  Decision. 


Dated:  Deceinl>er  13, 1985 
Gflotge  B.  BnsBajr, 

Director,  Office  of  Hearings  and  Appeals. 
DedsioD  and  Order  of  the  Depattmeat  ef 
Energy 

Second  Stage  Refund  Procedures 
Name  of  Firm:  OKC  Corporation 
Date  of  Filing:  December  3, 1965 
Case  Number.  KQF-0011 

On  July  17. 198a  OKC  Corporation 
(OKC)  entered  into  a  consent  order  nvith 
the  Department  of  Energy.  Under  the 
terms  of  the  consent  order.  OKC 
deposited  $4,750,000  into  an  escrow 
account  in  settlement  of  enforcement 
actions  alleging  OKC  violations  of  DOE 
price  and  allocation  regulations  during 
the  period  August  19, 1973  through  July 
17. 1980.  On  March  25, 198Z.  the  Office 
of  Hearings  and  Appeals  (OHA)  issued 
a  Decision  and  Order  establishing 
special  refund  procedures  for 
distribution  of  the  OKC  settlement  fund. 
Office  of  EnforcemenL  In  the  Matter  of 
OKC  Corp.,  9  DOE  |  82.551  (1982) 
(hereinafter  cited  as  OKQ.  These  refund 
procedures  were  adopted  pursuant  to 
the  regulations  set  forth  at  10  CFR  Part 
205,  Subpart  V. 

The  primary  purpose  of  Subpart  V 
special  refund  procedures  is  to  provide 
restitution  to  persons  injured  by  allied 
or  adjudicated  violations  of  the 
petroleum  price  and  allocation 
regulations.  See  generally  Office  of 
Enforcement.  8  DOE  |  82.507  (1981).  To 
accomplish  this  objective,  we  have 
generally  used  a  two-stage  process.  In 
the  first  stage,  payment  is  made  to 
claimants  who  file  applications  for 
refund  and  demonstrate  that  they  were 
injured  by  the  alleged  overcharges  or 
allocation  violations.  Any  funds 
remaining  after  valid  claims  are  paid  are 
distributed  through  second  stage 
proceedings,  consistent  with  the 
restitutionary  purpose  of  the  Subpart  V 
regulations  and  the  underlying  statutes. 

The  OKC  Decision  established  diis 
type  of  two-stage  process  for 
distribution  of  the  OKC  consent  order 
fund.  During  the  first  stage  of  the  OKC 
refund  proceeding,  refunds  were  granted 
to  28  applicants  that  purchased  refined 
petroleum  products  from  OKC  during 
the  consent  order  period.  Refunds  paid 
to  these  claimants  to  date  total 
$1,992,605  plus  interest.  The  first  stage  is 
neariy  completed  and  $1,981,111.  plus 
interest  remains  in  the  OKC  escrow 
account  for  disbursement.  While  all  first 
stage  refund  applications  have  not  yet 
been  acted  upon,  we  can  now  estimate 
with  reasonable  certainty  the  maximum 
amount  that  must  be  set  aside  with 
respect  to  those  claims.  The  design. 
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evaluation,  and  approval  of  second 
stage  restitutionary  projects  can  be  time 
consuming,  and  we  are  anxious  to  get 
that  process  underway.  The  purpose  of 
this  Decision  and  Order,  therefore,  is  to 
formulate  second-stage  procedures  for 
distributing  the  $1,981,111  '  which  will 
remain  in  the  OKC  consent  order  fund 
once  the  first  stage  is  completed. 

In  previous  special  refund  cases,  we 
have  used  a  number  of  different  means 
of  achieving  restitution  in  second-stage 
proceedings,  choosing  the  one  in  each 
case^vhich  would  most  clearly  serve  the 
equitable  and  restitutionary  goals  of  the 
Subpart  V  process.  Where  the 
information  in  the  record  of.a  Subpart  V 
proceeding  ha«  indicated  that  the  impact 
of  the  alleged  overcharges  was  borne  by 
specific  end-users,  we  have  distributed 
the  second-stage  refunds  to  the  actual 
end-users,concemed.  Office  of 
Enforcement  (Ada),  11  DOE  %  85.161 
(1983)  (Metropolitan  Transit  Authority 
of  Harris  County.  Texas):  Office  of 
Enforcement  (PVM).  10  DOE  f  85,072 
(1983)  (General  Electric,  Missouri  Pacific 
Railroad).  Where  specific  end-users 
could  not  be  identified,  but  the  product 
and  geographic  area  where  it  was  sold 
were  known,  we  have  channelled  the 
second-stage  refunds  to  the  injured 
classes  in  that  geographic  area.  For 
example,  in  Ada,  the  Port  of  Houston 
Authority  and  Galveston  Wharves 
Board  were  allotted  second-stage 
refunds  because  they  could  best  use  the 
refunds  to  benefit  the  class  of  injured 
end-users  of  Bunker  C  fuel  from  Ada. 
Where  the  classes  of  persons  who  were 
adversely  affected  by  the  alleged 
overcharges  were  located  in  a  specific 
metropolitan  area,  refunds  have  been 


'  In  making  this  calculation,  it  was  first  necessary 
to  determine  the  portion  of  the  OKC  consent  order 
fund  that  was  attributable  to  alleged  crude  oil 
pricing  violations.  Based  upon  information 
submitted  by  OKC  in  unrelated  proceedings  before 
this  OfTice.  we  have  estimated  that  during  the  84 
month  period  covered  by  the  OKC  consent  order. 
OKC  sold  an  average  of  90J2J33  barrels  of  crude  oil 
per  month.  The  firm's  estimated  total  crude  oil  sales 
volume  for  the  consent  order  period  is  therefore 
7.577.081  barrels  (84  X  90.203).  This  is  the 
equivalent  of  318.237.419  gallons  (7.57.081  X  42 
gallons/barrel).  3I8J:37.419  gallons  represents  15.8 
percent  of  OKCs  total  sales  of  covered  products 
during  the  consent  order  period.  We  find  therefore 
that  $750,500  {$4,750,000  X  15.8»i)  of  the  OKC 
escrow  account  is  attributable  to  OKCs  alleged 
crude  oil  pricing  violations.  This  amount  shall  be 
held  in  reserve  until  disbursed  in  accordance  with 
Congressional  directives.  See  [X)E  Statement  of 
Restitutionary  Policy.  6  Fed.  Energy  Guidelines.  1 
9a508  at  90.646.  The  $1,981,111  of  residual  funds 
was  arrived  al  by  deducting  the  following  sums 
from  the  $4.75  million  escrow  account:  $750,500 
(alleged  crude  oil  pricing  violalionsl.  $1,992,605 
(refunds  paid)  S25.784  |reser\'e  held  for  pending  first 
stage  claims).  The  amount  available  for  distribution 
in  the  second  stage  will  be  adjusted  slightly  if  the 
amount  needed  to  satisfy  pending  first  stage  claims 
differs  from  our  estimate. 


made  to  the  state  in  which  the 
metropolitan  area  was  located  for  use  in 
that  area.  Office  of  Enforcement 
(Nordstrom),  11  DOE  \  85,174  (1983) 
(Cedar  Rapids,  Iowa,  metropolitan  area); 
PVM  (New  York  City  metropolitan 
area).  Where,  however,  the  alleged 
overcharges  were  borne  by  a  large 
cross-section  of  residents  located  within 
a  state,  second-stage  refunds  have  been 
approved  for  the  state  as  a  whole.  See, 
e.g..  Anderson  Butane  Service,  Inc.,  11 
DOE  f  85.186  (1983)  (Louisiana). 

Second-stage  refunds  have  also  been 
approved  in  cases  where  customers 
injured  by  alleged  overcharges  were 
located  in  a  region  covering  more  than 
one  state.  In  those  cases,  refunds  were 
apportioned  among  the  states  based 
upon  the  percentage  of  covered 
product(s)  sold  within  each  state.  See 
Vickers  Energy  Corp..  12  DOE  H  85.164 
(1985)  (16  states)  (Vickers):  Pennzoil 
Co.,  12  DOE  \  85.183  (1985)  [W  states 
and  Puerto  Rico);  Charter  Co.,  12  DOE 
1  85.298)  (1985)  (11  states). 

State  governments  are  particularly 
well-suited  to  channelling  the  benefits  of 
consent  order  funds  to  the  {>erson8  who 
most  likely  were  injured  by  the  consent 
order  firm's  regulatory  practices.  See, 
e.g.,  PVM;  Nordstrom.  State 
governments  are  familiar  with  the     . 
energy  needs  of  their  citizens  and 
therefore  can  select  the  specific  energy- 
related  projects  and  programs  which 
would  be  funded  with  the  money.  State 
governments  also  are  familiar  with  the 
existing  and  potential  mechanisms  for 
distributing  these  funds  through  energy- 
related  public  programs  quickly  and  in  a 
cost-effective  manner. 

Where  channelling  refunds  to  specific 
customers,  to  a  locality,  state  or  a  multi- 
state  area  is  impractical  or  impossible, 
e.g.,  where  overcharges  had  a 
nationwide  impact,  a  direct  refund  to 
the  Untied  States  Treasury  has  been 
utilized.  See  Getty  Oil  Co..  1  DOE 
fl  80,102)  (1977)  (refund  to  U.S.  Treasury 
for  crude  oil  price  violations),  affd,  sub 
nom.  Getty  Oil  Co.  v.  DOE.  569  F,  Supp. 
1204  (D.  Del.  1983),  affd.  749  F.  2d  734 
(Temp.  Emer.  Ct.  App.  1984),  cert, 
denied.  105  S.  Ct.  1176  (1985).  This 
refund  mechanism  involves  virtually  no 
administrative  expenses  and  produces 
benefits  for  all  citizens.  See,  Ruling 
1984-1,  2  Fed.  Energy  Guidelines 
1 16.082.  Finally,  the  DOE  has 
recommended  that  Congress  enact  a  bill, 
entitled  the  Petroleum  Overcharge 
Restitution  Act,  which  would  make  oil 
overcharge  funds  available  to  the  states 
for  use  in  three  energy  conservation 
programs. 

We  must  now  consider  which  of  the 
above  approaches  is  more  appropriate 


in  this  proceeding.  In  the  present  case, 
we  know  that  the  injured  consumers  of 
OKC  petroleum  products  are  located  in 
a  large  but  specific  region  of  the  nation. 
OKC  sold  petroleum  products  during  the 
period  covered  by  the  consent  order  to 
firms  located  in  10  states:  Arkansas. 
Colorado,  Illinois,  Iowa,  Kansas, 
Louisiana.  Mississippi,  Missouri. 
Oklahoma,  and  Texas.*  As  a  resuh,  the 
impact  of  the  alleged  overcharges  was 
not  nationwide.  In  fact,  according  to  our 
calculations,  nearly  80  percent  of  the 
OKC  covered  refined  products  sold 
during  the  consent  order  period  was 
distributed  in  only  three  states:  Kansas, 
Oklahoma,  and  Arkansas.  See  the 
Appendix  to  this  decision  and  Order. 
We  find  that  the  distribution  of  the 
remaining  OKC  consent  order  funds  to 
those  states  where  the  sales  covered  by 
the  OKC  Consent  Order  took  place  is 
most  consistent  with  the  restitutionary 
goals  of  Subpart  V  and  the  underlying 
statutes  since  the  effects  of  the  alleged 
overcharges  Would  most  likely  have 
been  incurred  by  purchasers  of  refined  '• 
products  in  those  states. 

We  will  therefore  apportion  the 
remaining  consent  order  funds 
according  to  the  volume  of  OKC  refined 
products  sold  in  each  of  the  10  states. 
See,  e.g.,  Vickers.  In  order  to  arrive  at 
an  equitable  allocation  of  the  remaining 
consent  order  funds  among  the  states. 
we  have  estimated  the  proportion -of 
OKC  refined  products  sold  in  each  state 
using  the  geographical  distribution  of 
purchases  of  OKC  refined  products  by 
first-stage  claimants  in  this  proceeding. 
The  aggregate  state-by-state  totals  of 
these  claimants'  verified  purchase 
volumes  represents  the  best  available 
approximation  of  the  distribution  of 
OKC  sales  of  refined  products  during 
the  consent  order  period.  The  Appendix 
to  this  Decision  and  Order  shows  the 
results  of  our  calculations  using  this 
data.  Accordingly,  we  will  allot  the 
refunds  set  forth  in  the  Appendix,  plus  a 


'Since  OKC  is  no  longer  in  business  and  is 
unable  to  provide  relevant  information,  we  recently 
requested  the  OOE  Energy  Information 
Administration  (EIA)  to  provide  us  with  a  slale-by- 
stale  breakdown  of  OKCs  renned  product  sales. 
The  EIA  informed  us  that,  based  upon  information 
which  OKC  had  submitted  to  the  agency  on  Form 
EIA-25.  the  firm  sold  refined  products  in  only  four 
stales  during  the  period  from  January  1. 1975 
through  June  30. 1981.  This  information  is 
inconsistent  with  the  record  in  the  OKC  special 
refund  proceeding  which  shows  that  refund 
claimants  located  in  10  stales  (including  the  four 
reported  to  us  by  EIA)  purchased  significant 
quanitites  of  OKC  products  during  the  period  from 
August  19. 1973  through  July  17. 1960.  In  view  of  the 
verified  purchase  information  provided  by  those 
claimants,  we  are  reasonably  confident  that  the 
vast  majority  of  OKCs  covered  refined  products 
was  consumed  in  those  10  stales. 
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proportionate  share  of  the  accrued 
interest,  to  each  of  the  states  listed 
therein.* 

Requirements  for  State  Distribution 
Plans 

The  funds  to  be  designated  for 
distribution  to  the  states  will  be 
disbursed  upon  our  approval  of  each 
State's  plan  for  spending  this  money. 
The  plans  should  meet  the  general 
restitutionary  ob}ective  of  benefiting  the 
class  of  persons  who  were  injured  by 
the  alleged  violations — consumers  of 
.[OKC  refined  petroleum  products.     : ":  •: 

Each  State's  plan  will  be  scrutinized 
to  ensure  that  administrative  costs  will 
be  minimized.*  The  refunds  may  not  be 
used  as  a  substitute  for  state  funds  to 
implement  projects  or  programs  which 
would  be  funded  regardless  of  this 
distribution.  In  other  words,  the  money 
distributed  to  the  states  should  be  used 
to  supplement,  not  supplant,  any  state  or 
federal  funds  which  are  already 
budgeted  for  those  purposes.  Once  the 
OHA  has  approved  the  plan,  it  will  issue 
an  order  directing  disbursement  of  the 
appropriate  funds  to  the  applicant.  See 
e.g..  Worldwide  Energy  Corp./State  uf 
Oklahoma.  11  DOE  \  85.109  (1983).  Each 
plan  must  be  implemented  within  a 
reasonable  period  following  receipt  of 
the  funds.  After  implementation  of  the 
plan,  each  refund  recipient  should  file  a 
report  with  the  OHA  which  includes  a 
certification  that  the  funds  were  spent  in 
accordance  with  the  approved  plan.' 

Following  the  broad  guidelines 
discussed  above,  the  plans  that  the  .    \ 
states  submit  should  include  the 
following  information: 

(1)  A  statement  certifying  that  the 
submitting  agency  or  office  has 
authority  under  state  or  federal  law  to 
submit  the  plan; 

(2)  A  description  of  the  program  or 
programs  to  be  funded; 

(3)  A  statement  explaining  whether 
each  program  is  an  enlargement  of  an 

:  I  existing  program  or  a  new  project:   -  >-r  , 


*  it  is  possible  thai  the  proportional  dtstribotion  of 
refuBds  available  to  each  state  will  be  adjusted 
after  the  completion  of  our  analysis  of  pending  first 
stage  claims. 

•  In  Pl^M  OH  Associates.  Inc./Mew  York  Stale 
Energy  Office.  11  DOE  1  85.072  (1983).  we  advised 
the  submitting  agency  that  the  limitation  of 
administrative  expenses  to  five  percent  provided  for 
in  the  regulations  governing  the  Institutional 
Building  Grant  Program.  10  CFR  Part  455.  while  not 
specifically  applicable  to  OHA  special  refund 
proceedings,  provides  a  reasonable  guideline  for  the 
appropriate  portion  of  a  restitutionary  fund  to  l>e 
dedicated  to  administrative  expenses.  We 
indicated,  however,  that  we  might  approve  a  higher 
level  if  the  need  for  additional  administrative  funde 
was  substantiated.  The  same  standards  will  be 
applied  in  the  present  proceeding. 


(4)  An  explanation  of  the  manner  in 
which  consumefs  of  refined  petroleum 
products  will  benefit  from  the  programs: 

(5)  The  time  frame  for  implementation 
of  the  programs: 

(6)  A  statement  committing  the  agency 
or  ofTice  responsible  for  administering 
the  plan  to  filing  with  the  OHA  within 
two  years  of  our  Decision  and  Order 
approving  the  plan  a  post-plan  report, 
which  will  include  a  certification  that 
the  funds  were  spent  in  accordance  with 
the  DOE-approved  plan;  and 

(7)  A  statement  conunittitig  the 
relevant  agency  or  office  to  depositing 
their  refund  in  an  interest-bearing 
account  until  the  funds,  accrued  interest 
and  principal,  are  spent  in  accordance 
with  the  DOE-approved  plan;  and    . 

(8)  The  name  and  address  of  the 
agency  onicial  to  whom  a  refund  check 
should  be  sent. 

To  the  extent  benefits  will  be  derived 
by  users  of  refined  petroleum  products, 
the  funds  may  be  used  to  augment 
various  federal  energy-related  programs 
already  implemented  for  these  purposes. 
The  states  are  free  to  select  any 
appropriate  energy-related  project  or  - 
program,  new  or  existing,  so  long  as  the 
funds  will  be  spent  in  a  manner  which 
satisfies  the  restitutionary  objectives  of 
this  special  refund  proceeding.*  For 
further  guidance  in  formulating 
programs,  see.  e.g..  Standard  Oil  Co. 
[Indiana)/ Maryland.  13  DOE  1 85,075 
(1985).* 

All  energy  offices  located  in  the  10 
states  will  receive  a  copy  of  this 
Decision  and  Order  and  will  be 
informed  that  they  may  submit  plans 
suggesting  how  l>est  to  satisfy  the 
restitutionary  objectives  of  this 
proceeding.  Since  all  applications  for 


*  Those  states  entitled  to  only  a  relatively  small 
percentage  of  the  OKC  consent  order  funds  are 
encouraged  to  combine  the  amount  of  money  Ihey 
are  to  receive  in  this  proceeding  in  a  plan  for 
spending  the  amount  they  are  to  receive  in  other 
second-stage  proceedings.  Such  combined  plans 
have  been  approved  in  a  number  of  proceedings. 
See.  e.g..  Standard  Oil  Co.  (Indiana} /Texas.  12  DOE 
1  85154  (1984);  Standard  Oil  Co.  Indiano}/Nebraska. 
12  DOE  1  85.115  (1984).  For  this  reasoa  a  deadline 
for  submitting  refund  applications  in  the  OKC 
second-stage  proceeding  wi/l  iSot  be  established  al 
the  present  time. 

'The  restitutionary  plans  submitted  by  the  states 
of  Illinois,  Iowa.  Kansas  and  Colorado  should 
principally  bejieflt  consumers  of  motor  gasoline 
since  only  motor  gasoline  related  refund  claims 
were  filed  in  the  first  stage  of  this  proceeding  by 
applicants  located  in  these  states.  Similarly,  the 
plans  designed  by  Louisiana  and  Mississippi  should 
take  account  of  the  fact  that  OKC's  documented 
sales  in  these  states  during  the  consent  order  period 
involved  fuel  oil  sold  to  electric  utilities.  The 
remaining  states  should  prepare  plans  that  benefit 
petroleum  product  consumers  generally.  However, 
these  plans  should  take  into  consideration  that 
motor  gasoline  sales  accounted  for  approximately 
61%  of  OKC's  reflned  product  sales  during  the 
consent  order  period. 


refund  will  be  available  for  inspection  in 
the  OHA  Public  Docket  Room,  each 
state  should  submit  two  copies  of  its 
plan.  Applications  for  refund  should  be 
sent  to  the  following  address:  OKC 
Corporation  Refund  Proceeding.  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  ItXX)  Independence  Avenue, 
SW.,  Washington.  DC  20585. 
It  is  Therefore  Ordered  That: 

(1)  The  governments  of  the  states  in 
which  refined  petroleum  products  sold 
by  OKC  Corporation  were  consumed,  as 
set  forth  in  the  Appendix  to  this 
Decision  and  Order,  shall  be  pwmitted 
to  submit  plans  for  the  use  of  each 
jurisdiction's  proportionate  share  of  the 
funds  remaining  in  the  escrow  account 
established  as  a  result  of  the  consent 
order  entered  into  by  the  Department  of 
Energy  and  OKC  Corporation. 

(2)  This  is  a  final  order  of  the 
Department  of  Energy- 
Dated:  December  13. 1965.        '.        ' 

George  B.  Btexnay. 

Director.  Office  of  Hearings  and  Appeals. 
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'100%  motor  gasoline. 
'See  Footnote  two. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-Ff«.-2»40-«l       -  :•:■■■... 

Environni«ntal  Impact  Statwnenis; 
AvaHabWty 

Responsible  Agency:  Office  of  Federal 
activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.. 

Availability  of  environmental  Inpaci 
Statements  filed  December  9, 1985 
Through  December  13, 1985  Pursuant  to 
40  CFR  1506.9. 
EIS  No.  850530,  Draft,  AFS,  NY,  VT, 

Green  Mountain  National  Forest 

Land  and  Resource  Managen~.ent  Wan, 
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Due:  March  31. 1966.  Contact:  Stephen 
Harper  (802)  775-2579. 

EIS  No.  850531.  Final  COR  NY 
Sheepshead  Bay  Navigational 
Channel  Improvements,  Kings  County. 
Due:  January  21. 1986.  Contact:  Peter 
Doukas  (212)  264-1275. 

EIS  No.  850532,  Final,  BLM.  WY. 
Kemmerer  Resource  Area,  Land  and 
Resource  Management  Plan,  Due: 
January  21. 1988,  Contact:  Alan  Stein 
(307)  382-5350. 

EIS  No.  850533.  DSuppl.  SFW.  REG. 
Migratory  Bird  Hunting  in  the  United 
States.  Use  of  Lead  Shotgun  Pellets 
Regtdations,  Due:  February  3, 1986, 
Contact:  Rollin  Sparrowe  (202)  254- 
3207. 

EIS  No.  850534.  Drdft.  SCS,  LA.  Mill 
Haven  Watershed  Flood  Prevention 
and  Oainage  Plan.  Ouachita  and 
Richland  Parishes,  Due:  February  3, 
1986,  Contact:  Harry  Rucker  (318)  473- 
7751. 

EIS  No.  850535,  Final.  COE,  HI, 
Kahawainui  Stream  Flood  Damage 
Reduction  Plan,  Hawaii  County,  Due: 
January  21, 1966.  Contact:  James 
Maragos  (808)  438-2263. 

EIS  No.  850536.  Final,  EPA,  MA,  Boston 
Metropolitan  Area  Wastewater  and 
Disposal  Facilities  Expansion,  Suffolk 
County.  Due:  January  21, 1986, 
Contact:  Ronald  Manfredonia  (617) 
223-5610. 

EIS  No.  850537,  Final,  MMS,  AK,  1986 
Norton  Basin,  Outer  Continental  Shelf 
(DCS)  Oil  and  Gas  Sale  No.  100,  Lease 
Offering.  Bering  Sea,  Due:  January  21, 
1986,  Contact:  Anne  Giesecke  (202) 
343-6264. 

as  No.  850538,  Draft.  FHW.  CA.  CA-4 
Freeway  Construction,  Wilson  Way  to 
CA-99,  San  Joaquin  County,  Due: 
February  10, 1986,  Contact:  David 
Eyres  (916)  551-1314. 

EIS  No.  850539,  Draft,  FHW,  MT,  1-15 
Beltview  Interchange  Construction,  I- 
15,  to  Colonial  Drive,  Lewis  and  Clark 
and  Jefferson  Counties,  Due:  February 
3. 1986,  Contact:  William  Dunbar  (406) 
449-5310. 

Amended  Notices 

EIS  No.  850385,  Draft.  SFW,  AK,  Yukon 
Flats  National  Wildlife  Refuge 
Comprehensive  Conservation  Plan 
and  Wilderness  Designation.  Due: 
February  10. 1986,  Published  FR  9-20- 
85  Revieiw  period  extended. 

EIS  No.  850522,  Final,  EPA.  TX. 
Cummins  Creek  Surface  Lignite  Mine, 
NPDES  Permit,  Fayette  County,  Due: 
January  21, 1986,  Published  FR  12-6- 
85-Review  period  reestablished. 

EIS  No.  850300,  Draft,  CDB,  MA,  Tent 
City  Development,  Parcells  llA  and 
llB,  South  End  Urban  Renewal  Area, 
UDAG.  Suffolk  County.  Published  FR 
7-l»-85-OFFlCL\LLY  WITHDRAWN. 


Dated:  December  17, 1965. 
Allan  HMch. 

Director.  Office  of  Federal  Acthitiea. 
|FR  Doc.  85-30154  Filed  12-19-85:  8:46  am| 
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Environmental  Impact  Statamants  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  2, 1985  through 
December  6. 1985  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  362-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated 
October  19. 1984  (49  FR  41108). 

Draft  EISs  I 

ERP  No.  D-BLM-K85106-A2S.  Rating 
EC2,  Eastern  Arizona  Grazing  Mgmt. 
Program.  AZ.  SUMMARY:  EPA 
commented  that  the  draft  EIS  was 
deficient  in  the  analysis  of  water  quality 
impacts  caused  by  grazing  and  related 
activities  (e.g.,  chaining,  prescribed 
bums  and  pesticides  use).  EPA  also 
requested  that  a  greater  emphasis  be 
given  to  proposed  mitigative  measures 
to  protect  water  quality  and  valuable 
riparian  areas. 

ERP  No.  D-FHW-L40049-OR,  Rating 
EC2,  6th  and  7th  Ave.  Couplet  and  OR- 
99  Extension.  Garfleld  St.  to  West  II 
Ave./OR-126/Florence-Eugene 
Highway.  OR. 

Summary:  EPA  expressed  concern 
about  the  wetland  impacts  and 
recommended  that  the  mitigation  plan 
be  included  in  the  final  EIS.  In  addition, 
EPA  suggested  that  both  the  noise  and 
secondary  development  impact  sections 
be  expanded. 

ERP  No.  D-SCS-G36122-AR,  Rating 
LO,  Tyronza  River  Watershed 
Protection  and  Flood  Prevention, 
(Possible  404  Permit),  AR.  SUMMARY: 
EPA  expressed  no  objection  to  the 
proposed  action  as  described.  EPA 
requested  further  coordination  with  the 
Corps  of  Engineers  to  clarify 
applicability  of  404  jurisdiction.  - 

Amended  Notice 

The  following  review  was  completed 
during  the  week  of  November  16  through 
22, 1965  and  should  have  appeared  in 
the  FR  Notice  published  on  December  6, 
1985. 

ERP  No.  D-AFS-L65097-00,  Rating 
EC2,  Sawtooth  Nat'l  Forest,  Land  and 


Resource  MgmL  Plan,  Wilderness 
Designation,  UT  and  ID.  SUMMARY: 

EPA  identified  concerns  over  impacts  of 
livestock  grazing  and  timber  harvesting 
on  water  quality  and  fisheries.  In  some 
instances  the  level  of  detail  provided  on 
the  condition  of  existing  resources, 
especially  water  quality  and  fisheries, 
made  review  of  the  draft  EIS  and  Plan 
difficult.  EPA  also  suggested  , 

refinements  of  the  proposal  and 
discussed  several  other  issues  as  weU. 

Dated:  December  17. 19B5. 
AUan  Hinch, 

Director,  Office  of  Federal  Activities. 
(FR  Doc.  85-30155  Filed  12-19-85  8:45  am] 
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Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  imprort  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-seven  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

P  86-249,  86-250.  86-251,  86-252  and  8&- 

253— March  5, 1986. 
P  86-254.  86-255.  86-256,  86-257.  86-258, 

86-259,  86-260  and  86-261— March  8.    . 

1986. 
P  86-262.  86-263.  86-264.  86-265.  86-266. 

86-267,  86-268,  86-269,  86-270,.  86-271, 

86-272.  86-273,  86-274,  86-275.  86-276. 

86-277.  86-278.  86-279  and  86-280— 

March  9. 1986. 
P  6-281,  86-282,  and  86-283— March  10. 

1986. 
P  86-284,  and  86-285— March  11. 1986. 

Written  comments  by: 
P  86-249.  86-250,  86-251.  86-252  and  86- 

253— February  3. 1986. 
P  86-254.  86-255,  86-256,  86-257,  86-258,  : 

86-259,  86-260  and  86-261— February 

6, 1986. 
P  86-262,  86-263,  66-264,  86-265,  86-266. 

86-267,  86-268,  86-269,  80-270,  86-271. 

80-272.  86-273,  86-274,  86-275,  86-276. 

86-277,  86-278.  86-279  and  86-280— 

February  7, 1986. 
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P  86-281,  86-282  and  86-283— February 

&1986. 
P  86-284  and  86-285— February  9. 1986. 
AOORCSS:  Written  comments,  identified 
by  the  document  control  number 
"IOPTS-61602]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Confidential 
Data  Branch,  Information  Managment 
Division,  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-201,  401  M  St.,  SW.  Washington,  DC 
20460,  (202)  382-3532. 
FOR  nnmicfi  information  contact: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Managment 
Branch.  Chemical  Control  Diyision  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  St.  SW.  Washington.  DC 
20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
folUowing  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufactor  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address. 

P8ft-249  •        i 

Manfacturer.  Confidential. 

Chemical.  (S)  Polymer  of  isophorone 
diisocyanate.  2-hydroxy  ethyl  acrylate 
and  polyoxypropylene  triamine. 

Use/Production.  (G)  Open-use.  Prod, 
range.  500-30,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  2  drs/da,  to  30 
da/yr. 

Environmental  Release/Disposal. 
Minimal  release  to  air.  Disposal  by 
biological  treatment  lagoons  and 
landfill. 

F86-250 

Manufacturer  Confidential. 

Chemical.  (G)  Complex  substituted 
polyurethane  of  methylene  bis  (4- 
cyclohexylisocyanate)  with  polyols.   ■ 

Use/Production.  (G)  Polymeric 
industrial  coating  component.  Prod, 
range.  50,000-500,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  33 
workers,  up  to  8  hrs/da,  up  to  191  da/yr. 

Environmental  Release/Disposal.  2  to 
98  kg/batch  released  to  land.  Disposal 
by  incineration  and  landfill. 

P 88-251 

Importer.  Confidential. 

Chemical.  (G)  2-oxepanone.  polymer 
with  n-decanol  and 
heptadecafluorodecanol,  reaction 


product  with  benzene, 
diisocyanatomethyl. 

Use/Import.  (G)  Paint  additive,  open, 
non-dispersive  use.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >10g/kg; 
Irritation:  Skin — Slight;  Eye — Non- 
irritant. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential 

P  86-252 

Importer  Confidential. 

Chemical.  (G)  Polyoxyalkyene-. 
polymethylalkyl-polysilozane. 

Use/Import.  (G)  Paint  additive,  open, 
non-dispersive  use.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >10.0  g/kg; 
Irritation:  Skin — Slight;  Eye — ^Non- 
irritant. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

F86-253 

Importer.  Confidential. 

Chemical.  (G)  N-butyl-2- 
ethylhexylacrylate  copolymer. 

Use/Import.  (G)  Paint  additive,  open, 
non-dispersive  use.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >  20.0  g/kg; 
Irritation:  Skin — Slight;  Eye — ^Non- 
irritant. 

Exposure.  Processing:  dermal,  a  total 
of  5  workers. 

Environmental  Release/Disposal.  No 
release.  Disposal  at  an  approved  waste 
disposal  facility. 

P86-254 

Manufacturer  Confidential. 

Chemical.  (S)  Reaction  product  of 
N,N'-(methylene-di-4.1- 
phenyIene)bi8(N(oxiranylmethyl)oxirane 
methanamine]  and  bis(4-amiophenyl) 
sulfone. 

Use/Production.  (G)  Resin  system 
component.  Prod,  range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  25 
workers. 

Environmental  Release/Disposal.  0.1 
to  4.5  kg/batch  released  to  land. 
Disposal  by  landfill 

P  86-255 

Manufacturer  Hercules,  Inc. 

Chemical.  (G)  Phenolic  modified  rosin 
ester. 

Use/Production.  (G)  Ink  resin.  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermalT  a 
total  of  12  workers,  up  to  6  hrs/da,  up  to 
300  da/yr. 


Environmental  Release/Disposal.  \% 
of  batch  and  100  kg  released  to  air. 
Disposal  by  incineration. 

P86-256 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  heterocycle 
azo  naphthalenesulfonic  acid,  salt 

Use/Production.  (G)  Open,  non-    - 
dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  publicly 
owned  treatment  worics  (POTW). 

PB6-257 

Manufacturer.  Confidential. 

Chemical.  (S)  Site-limited  substituted 
heterocycle  azo  naphthalenesulfonic 
acid,  salt. 

Use /Production.  (G)  Isolated 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermaL 

Environmental  Release/Disposal. 
Confidential. 

P  88-258 

Manufacturer  Confidential. 

Chemical.  (G)  Alkyl  oligoglycoside. 

Use/Production.  (S)  Surface  active 
agents  for  cleaning  compounds 
dispersants  for  water  insoluble  organic 
chemicals.  Prod,  range.  ConfidentiaL 

Toxicity  Data.  Acute  oral:  5  g/kg; 
Irritation:  ^in — Slight  Eye — Extreme. 

Exposure.  Manufacture:  dermal,  a 
total  of  15  workers,  up  to  8  hrs/da.  up  to 
100  da/yr. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

P86-259 

Importer.  Toray  Industries  (America). 
Inc. 

Chemical.  (G)  Water  soluble  nylon. 

Use/Import.  (G)  Surface  treatment 
agent  for  metal  plate  and  film.  Import 
range.  1.000-5,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P88-260 

Importer.  Tory  Industries  (America). 
Inc. 

Chemical.  (G)  Water  soluble  nylon. 

Use/Import.  (G)  Surface  treatment 
agent  for  metal  plate  and  film.  Import 
range.  1,000-5,000  kg/yr. 

Toxicity  Data.  Acute  oral:  10  g/kg. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 
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P 88-261 

Manufacturer.  Confidential. 

Chemical.  (G)  Chlorendic  anhydride 
capped  polyester. 

Use/Production.  (S)  Industrial  type 
coating.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  8  workers. 

Environmental  Release/Disposal. 
Confidential. 

P86-282 

Importer.  BASF  Wyandotte 
Corporation. 

Chemical.  (S)  2.5-diinethyl-23- 
hexanedi  amine. 

Use/Import.  (S)  Industrial  curing 
agent  for  epoxy  resins.  Import  range. 
2,000-5,000  kg/yr. 

Toxicity  Data.  Acute  oral:  LO^  —1.4 
g/kg;  Irritation:  Skin — Severe;  Eye — 
Severe;  Ames  test:  Negative:  Skin 
sensitizer  Not  a  sensitizer. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-263 

Manufacturer.  Confidential. 
'    Chemical.  (G)  Penta  substituted 
benzene. 

Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  —  >  2  g/kg; 
Irritation:  Eye — Non-irritant; 
Photoallergenicity:  Non-photosensitizer 
Phototoxicity:  No  phototoxic  potential. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

F86-284 

Manufacturer.  Confidential. 

Chemical.  (G)  Tetra  substituted 
benzene. 

Use /Production.  (G)  Destructive  use. 
Prod,  range.  Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW. 

F  86-265 

Importer.  Confidential. 

Chemical.  (G)  Polyamide  resin. 

Use/Import.  (G)  Ink  additive.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-266 

Manufacturer.  Confidential. 

Chemical.  (G]  Dialkyl  substituted 
propionamide. 

Use/Production.  (G)  Wood  and  paper 
additive.  Prod,  range.  Confidential^ 


Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Acute  dermal:  >  2.0  g/kg;  Irritation: 
Skin — Non-irritant;  Eye — Negative; 
Ames  test:  Non-mutagenic. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  POTW  and 
navigable  waterway. 

P 86-287 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  fatty  acids, 
C16-18  and  Cl8  unsaturated,  isophthalic 
acid,  trimethylolethane  and  other 
carboxylic  acids. 

Use /Production.  (S)  Coating  for 
industrial  applications.  Prod,  range. 
5O,00O-25aO0O  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  9  workers, 
up  to  8  hrs/da,  up  to  100  da/yr. 

Environmental  Release/Disposal.  .5 
kg/batch  released  to  water  with  .5  to  35 
kg/batch  to  land.  Disposal  by  POTW 
and  landfill. 

P86-268  ' 

Manufacturer.  SCM  Organic 
Chemicals. 

Chemical.  (S)  2-,  3-  and  4-pinanyl 
acetate  mixture. 

Use/Production.  (S)  Component  of 
perfume  compositions  for  commercial 
and  consumer  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oral:—  > 5  g/kg; 
Irritation;  Eye — Irritant. 

Exposure.  Manufacture:  dermal  and 
inhalation:  a  total  of  12  workers,  up  to  2 
hrs/da,  up  to  72  da/yr. 

En  vironmental  Release/Disposal. 
Less  than  10  kg/batch  released  to  water 
with  >  5  kg/batch  to  air.  Disposal  by 
POTW. 

P8ft-269 

Manufacturer.  SCM  Organic 
Chemicals. 

Chemical  (S)  l,2-dimethy-3-(l- 
methylethenyl)-cyclopentanol 
propionate  mixture;  plinyl  propionate 
mixture. 

Use/Production.  (S)  Component  of 
perfume  compositions  for  commercial 
and  consumer  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation:  a  total  of  12  workers,  up  to  2 
hrs/da,  up  to  72  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/batch  released  to  water 
with  <  5  kg/batch  to  air.  Disposal  by 
POTW. 

P  86-270  ' 

Manufacturer.  SCM  Organic 
Chemicals. 


Chemical.  (S)  3,7-dimethyl-3-octanol 
and  2,4-dimethy-4-octanol  and  1,2- 
dimethyl-3-(l-methylethyl)- 
cyclopentanol  mixture. 

Use/Production.  (S)  Component  of 
perfume  compositions  for  commercial 
and  consumer  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  12  workers,  up  to  2 
hrs/da,  up  to  67  da/yr. 

Environmental  Release/Disposal 
Less  than  5  kg/batch  released  to  air. 

P 86-271 

Manufacturer.  Confidential. 

Chemical.  (G)  Chlorinated  polymer 
latex. 

Use/Production.  (G)  Adhesive  for 
open,  non-dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal 
Confidential. 

P8»-272 

Importer.  Fainnount  Chemical 
Company,  Inc. 

Chemical.  [S]  Tri-ortho-tolyl 
phosphite. 

Use/Import.  (S)  Organo  phosphite  as 
intermediate  to  be  used  in  subsequent 
step  at  different  site.  Import  range.  Up  to 
4,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Use:  dermal. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-273 

Manufacturer.  McWhorter,  Inc. 

Chemical.  (G)  Acrylated  oil  modified 
polyester. 

Use/Production.  (S)  Resin  for 
industrial  coatings.  Prod,  range.  218,181 
kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substances  submitted. 

Exposure.  Manufacture:  inhalation  a 
total  of  2  workers,  up  to  2  hrs/da,  up  to 
12  da/yr. 

Environmental  Release/Disposal  No 
releases.  Disposal  by  landfill. 

P  86-274 

Importer.  CIBA-GEIGY  Corporation. 

Chemical.  (G)  Substituted 
anthraquinone. 

Use/Production.  (G)  Textile  day. 
Import  range.  6,5000-10,800  kg/yr. 

Toxicity  Data.  Acute  oral:  -  >  5.000 
mg/kg;  Subacute  oral  28-day:  No 
abservable  effect  level.  Acute  dermal: 
—  > 2,000  mg/kg;  Irritation:  Skin — Non- 
irritant,  Eye — Irritant;  Ames  test: 
Negative;  Micronucleus  test:  Negative; 
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Skin  sensitizer:  Non-sensitizer.  ECm>  24 
hr  (Daphnia  magna]:  215  tng/l;  LCm>  96 
hr  (Zebra  fish):  80  mg/l;  COD:  1.199- 
1,259.1  mg/9^;  BOD:  88  mg/9»*  BOD5: 
9<^:ICso3hn  >ia0ing/l:TLso9ehr 
(Zebra  fish:  198  mg/l. 

Exposure.  Processing:  dermal;,  a  total 
of  2  workers,  up  to  0.5  hr/da.  up  to  1  da/ 
yr. 

Environmental  Release/Disposal.  0J3 
kg/batch  released  to  water.  Disposal  by 
POTW. 

P  86-275 

Manufacturer.  Confidential 

Chemical  (G)  Acrylate,  alkoxy  silyl 
acrylate  copolymer. 

Use/Production.  [G]  Open,  non- 
dispersive  use.  Prod,  range.  Confidential 

Toxicity  Data.  Acute  oral:  —  >10.0  kg; 
Irritation:  Skin — Very  slight;  Eye — Sli^t 
to  severe;  Ames  test:  Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da.  up  to  5 
da/yr. 

Environmental  Release/Disposal.  0.07 
kg/batch  released  Disposal  by  landfill. 

P  86-276 

Mamifacturer.  Confidential. 

Chemical.  (G)  Alkoxy  functional 
olennic  silyi  hydrocarbon. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >15.0/k^. 
Acute  dermal: ;  Irritation:  Skin — ' 
Moderate;  Ames  test:  Negative. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  2  hrs/da,  up  to  3 
da/yr. 

Environmental  Release/Disposal.  0.02 
kg/batch  released  to  land.  Disposal  by 
landfill. 

P  86-277 

Manufacturer.  Hercules  Incorporated. 

Chemical.  (G)  4-8ubstituted  phenol, 
polymer  with  substituted 
bis(chlorobenzene],  substituted 
bisphenol  and  inorganic  hydroxide. 

Use/Production.  (S)  Industrial 
component  of  resin  system  for  pregregs. 
Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral:  >  —  5  g/kg; 
Irritation:  Skin — Non-irritant. 

Exposure.  Manufacture  and 
processing:  dermal,  and  inhalations  a 
total  of  workers,  up  to  1  hrs/da,  up  to  12 
da/yr. 

Environmental  Release/Disposal. 
Trace  to  less  than  1  g/kg  released  to 
water.  Disposal  by  POTW. 

P  8^278 

Manufacturer.  Rohm  and  Hass 
Company. 

Chemical.  (G)  Modified  acrylic 
polymer. 


Use/Production.  (S)  Binder  for  chalk 
vehicles  for  industrial,  commercial  and 
consumer  use.  Prod,  range.  Confidential. 

Toxicity  Data.  Acute  oral;  >  5.0  g/kg; 
Acute  dermal:  >5.0g/kg;  Irritation: 
Skin — Non-irritant:  Eye-Slight. 

Exposure.  Confidential 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  landfill. 

Manufacturer.  Confidential 

Chemical  [G]  Substituted  (Z-hydroxy- 
benzophenoxy)  propane. 

Use/Production.  (G)  Ultraviolet  light 
absorbing  coating.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential 

P 86-286 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Aromatic  isocyanate. 

Use/Production.  (S)  Site-limited  and 
industrial  intermediate.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation. 

Environmental  Release/Disposal 
Trace  to  ~0.2  kg/batch  released  to  air 
with  ^0.2  kg/batch  to  water.  Disposal 
by  POTW,  incineration  and  landfill 

P 86-281 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Aromatic  isocyanate. 

Use /Production.  (S)  Site-limited  and 
industrial  intermediate.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufactiu^  and  use: 
dermal  and  inhalation. 

Environmental  Release/Disposal. 
Trace  to  ~0.3  kg/batch  released  to  air 
with  ~0.3  kg/batch  to  land.  Disposal  by 
POTW,  incineration  and  landfill. 

P86-282 

Manufacturer.  Confidential. 

Chemical  (G)  Reaction  product  of  an 
amino  alcohol  and  unsaturated  oiiganic 
acid. 

Use /Production.  (G)  Corrosion 
inhibitor  addkive.  Prod,  range. 
Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal 

Environmental  Release/Disposal 
Confidential  Disposal  by  navigable 
waterway. 

P86-28S  . 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of  an 
amino  alcohol  and  heterocyclic  organic 
acid.  » 


Use /Production.  (G)  Corrosion 
inhibitor  additive.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  00  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal 

Environmental  Release/Disposal 
Confidential  Disposal  navigable 
waterway. 


Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Methylene  diphenylene 
diisocyanate  polyol  prepolymer. 

Use/Production.  (S)  Polyurethane 
elastomers  for  industrial  components. 
Prod,  range:  Confidential 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation. 

Environmental  Release/Disposal. 
Less  than  1  kg/batd>  released  to  air. 
Disposal  by  incineration. 

P86-285 

Manufacturer.  Confidential 

Chemical.  (G)  Acrylic  resin. 

Use/Production.  (S)  Reain  converted 
to  paint  for  automotive  top-costs.  Prod. 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential, 

Environmental  Release/Disposal. 
Confidential 

Dated:  December  16. 198S. 
Linda  A.  TVawra. 

Actii^  Director,  Information  Management 
Division. 

(FR  Doc  8S-d0ia6  Filed  12-19-SS;  8:45  am] 
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(OPP-40006C;  FRL  2M1-4] 

Approval  of  Revised  OefHWlment  d 
Defense  Plan  for  C«rtific«Hon  of 
Pesticide  AppNcatofS 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Approval  of  Federal 
Agency  Certification  Plan. 

SUMMAMV:  The  EPA  grants  final 
approval  of  the  revised  Department  of 
Defense  (DOD)  plan  for  the  certification 
of  its  employees  as  pesticide 
applicators.  Notice  of  the  intent  to 
approve  this  revised  plan  was  published 
in  the  Federal  Register  of  August  28, 
1985  (50  FR  34910). 
EFFCCTive  datt:  December  20, 1988. 
FOR  FURTHEfl  INFORMATION  CONTACT: 
John  MacDonald,  Policy  and  Grants 
Division.  Office  of  compliance 
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Monitoring  (EN-d42).  Environmental 
Protection  Agency,  Rm.  2510,  401  M 
Street,  SW..  Washington,  DC  20460. 
(202)-382-7846. 

SUPPLEMENTARY  INFORMATION:  Federal 
employees  are  considered  by  EPA  to  be 
commercial  applicators.  The  DOD  will 
certify  its  employees  in  1  or  more  of  the 
10  commercial  categories  defined  in  40 
CFR  171.3  plus  an  additional  proposed 
category  defined  as  Aerial  Applicator 
Pest  Control. 

A  Notice  of  Intent  to  Approve  the 
DOD  Applicator  Certification  Plan  by 
EPA  was  published  in  the  Federal 
Register  of  August  2S,  1985  (50  FR 
34910).  The  comment  period  on  the 
Notice  closed  on  September  27, 1985:  no 
comments  were  received. 

Accordingly,  the  revised  DOD  Plan  for 
the  Certification  of  Pesticide  Applicators 
is  approved. 

Copies  of  the  DOD  Plan  are  available 
for  inspection  at  the  following  locations: 

1.  Armed  Forces  Pest  Management 
Board,  Forest  Glen  Section.  Walter  Reed 
Army  Medical  Center  (VVRAMC), 
Washington,  DC  20307-5001. 

2.  Environmental  Protection  Agency, 
Information  Services  Section,  Program 
Management  and  Support  Division  (TS- 
757c),  Office  of  Pesticide  Programs,  Rm. 
236,  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

3.  Environmental  Protection  Agency. 
Region  I.  John  F.  Kennedy  Building, 
Boston,  MA  02203. 

4.  Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  New  York, 
NY  10278. 

5.  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  St., 
Philadelphia,  PA  19107. 

6.  Environmental  Protection  Agency, 
Region  IV,  3435  Courtland  St.,  NE., 
Atlanta,  GA  30365. 

7.  Environmental  Protection  Agency, 
Region  V,  Pesticides  Branch,  2320 
Dearborn  St.,  Chicago,  IL  60604. 

8.  Environmental  Protection  Agency, 
Region  VI,  1201  Elm  St.,  First 
International  Building,  Dallas,  TX  75270. 

9.  Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Ave.,  Kansas 
City,  KS  66101. 

10.  Environmental  Protection  Agency. 
Region  VIll,  One  Denver  Place,  Suite 
1300,  999 18th  Ave.,  Denver.  CO  80202- 
2413. 

11.  Environmental  Protection  Agency, 
Region  IX,  215  Fremont  St..  San 
Francisco,  CA  94105. 

12.  Environmental  Protection  Agency, 
Region  X,  1200  Sixth  Ave.,  Seattle.  WA 
98101. 

The  DOD  Plan  is  also  available  for 
inspection  at  selected  DOD  installations 
throughout  the  country.  Interested 


persons  desiring  the  location  of  the 
installation  in  their  State  should  contact 
the  Armed  Forces  Pest  Management 
Control  Board  at  the  address  given 
above,  or  telephone  Captain  Larry 
Lewis,U.S.N.  (202-427-5191). 

Dated:  December  8, 1985. 
L«e  M.  TbooMS, 
Administrator. 

|FR  Doc.  85-30167  Filed  12-19-85:  8:45  am) 
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(OPTS-59743;  FRL-2941-61 

Certain  Chemical*  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKMi:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
two  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  Review  Period: 

Y  86-44— December  29, 1985. 

Y  86-45— January  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-611,  401  M  St., 
SW..  Washington.  DC  20460,  (202-382- 
3725). 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y8ft-44  I 

Manufacturer.  Confidential. 


Chemical.  (S)  Polymer  of  neopentyl 
glycol,  trimethylol  propane,  adipic  acid, 
isophthalic  acid,  dimethyl  terephthalate 
and  dibutyl  tin  oxide. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y86-45 

Manufacturer.  General  Electric 
Company. 

Chemical.  (G)  Polyphenylene  oxide- 
nylon  6,6  polymer  blend. 

Use/Production.  (G)  Thermoplastic 
molding  resin.  Prod,  range. 
Confidentical. 

Toxicity  Data.  Acute  oral:  >  5  g/kg; 
Acute  dermal:  2.0  g/kg;  Irritation:  Skin — 
irritant:  Eye — Non-irritant;  Skin 
sensitization  (Guinea  pigs):  Non- 
sensitizer. 

Exposure.  Manufacture:  dermal,  a 
total  of  40  workers,  up  to  10  hrs/da,  up 
to  100  da/yr. 

Environmental  Release/Disposal.  50 
kg  released  to  air  with  200  kg  to  water, 
disposal  by  incineration  and  on  site- 
waste  treatment  plant. 

Dated:  December  16. 1985. 
Linda  A.  Travers. 

Acting  Director  Information  Management 
Division. 

(FR  Doc.  85-30171  Filed  12-19-85;  8:45  amj 
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FEDERAL  HOINE  LOAN  BANK  BOARD 

(Na  85-1142] 

FSLIC  Insurance  Premium 

Dated:  December  9, 1985. 
AGENCY:  Federal  Home  Loan  Bank 
Board. 
action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC"  or  "Corporation"), 
has  adopted  a  resolution  pursuant  to 
which  the  Corporation  ordered  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
FSUC  insurance  in  an  amount  equal  to 
one-thirty-second  of  one  percent  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured       * 
institution  determined  as  of  September 
30,1985. 
EFFECTIVE  DATE:  December  9, 1985. 

FOR  further  information  CONTACT: 
Mary  A.  Creedon,  Director,  Insurance 
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Division.  Offioe  of  the  FSUC.  (202)  377- 
6620;  Terrill  Rupp.  Attorney,  Office  of 
General  Counsel  (202)  377-6773,  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW..  Washington.  DC  20552. 

Assessment  of  Addiliooal  Insurance 
Premtum 

Whereas,  the  Federal  Home  Loan 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ('*Corporation"  or 
"FSUC").  may  authorize  the 
Corporation,  pursuant  to  404(c)  of  the 
National  Housing  Act.  as  amended 
("NHA").  12  U.S.C.  1727(c)(1982).  to  ' 

assess  against  each  institution  the 
accouata  of  which  are  insured  by  the 
Corporation  pursuant  to  403  of  the  NHA. 
12  U.S.C  1726  (1982)  ("insured 
institution"),  additional  premiums  for 
such  insurance  until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the  Corporation, 
provided  that  the  total  amount  so 
assessed  in  any  one  year  against  any 
insured  institution  shall  not  exceed  one- 
eighth  of  one  per  centum  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  such  institution;  and 

Whereas,  the  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142,  dated  February 
22, 1985,  by  Resolution  No.  85-437.  dated 
June  5. 1985,  and  by  Resolution  No.  85- 
770,  dated  August  28. 1985,  ordered 
assessments  against  each  insured 
institution  of  an  additional  premium  for 
insurance  in  an  amount  equal  to  one- 
thirty-second  of  one  per  centum  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  December 

31. 1984,  for  the  first  assessment  and  as 
of  March  31. 1985.  for  the  second,  and  as 
of  June  30. 1985.  for  the  third;  and 

Whereas,  the  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142.  expressed  its 
intention  to  consider  the  assessment  of 
further  additional  premiums  in  amounts 
equal  to  one-thirty-second  of  one  per 
centum  on  a  quarterly  basis  during  1985, 
not  to  exceed  an  aggregate  of  one-eighth 
of  one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
each  insured  institution:  and 

Whereas,  the  Bank  Board  has 
considered  a  memorandum  of  the 
Director,  Office  of  the  FSLIC,  (a  copy  of 
which  memorandum  is  in  the  Minute 
Exhibit  file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-142,  dated  February 

22. 1985.  Resolution  No.  85-437,  dated 
lune  S.  198S.  and  Resolution  No.  85-770, 


dated  August  28. 1985,  upon  the 
Corporation's  insurance  reservec 

Now,  therefore,  it  is  resolved,  that  the 
Bank  Board  finds  and  determines  that: 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  deHned  in 
Resolution  No.  85-142.  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  section  404(c)  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142,  No.  85-437. 
and  No.  85-770.  in  order  to  maintain  the 
insurance  reserves  of  the  Corporation  at 
a  level  adequate  to  meet  in  part  the 
Corporation's  losses  and  expenses  and 
to  protect  the  insured  members  of 
insured  institutions; 

2.  It  appears  that  the  Corporation  will 
incur  further  substantial  losses  and 
expenses  in  calendar  year  1985; 

3.  It  is  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 
time,  pursuant  to  section  404(a)(2)  of  the 
NHA.  by  order  of  the  Corporation;  and 

Resolved  further,  that  the  Corporation 
hereby  orders  the  assessment  against 
each  insured  institution  of  an  additional 
premium  for  insurance  for  the  fourth 
quarter  of  1985,  in  an  amount  equal  to 
one-thirty-second  of  one  per  centum  of 
the  total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  September 
30, 1985;  and 

Resolved  further,  that  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  December  31, 1985;  and 

Resolved  further,  that  the  Director  or 
Deputy  Director.  Office  of  the  FSLIC 
("Director"),  shall  determine  the  amount 
of  the  additional  premium  due  to  be  paid 
on  December  31. 1985.  by  each  insured 
institution  and  shall  notify  each  insured 
institution  of  such  amount  at  least 
twenty  (20)  days  prior  to  the  date  such 
amount  is  due;  and 

Resolved  further,  that  the  Director,  on 
behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further,  that  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Penn, 
Acting  Secretary.  .    . 

|FR  Doc.  SS-30060  Filed  12-1»-BS;  8:45  am| 
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FEDERAL  MARfnUE  COMMtSSKM 

Security  for  the  Protection  of  the 
Public;  Financial  OeipenafcWty  to 
Meet  UabMty  ineurrad  for  OoiMi  or 
Injury  to  Paaaengers  or  OttM 
on  Voyages;  Notice  of  leeuance  of 
Certificate  [Caaualty] 

Notice  is  hereby  given  tfiat  (be 
following  have  been  tssoed  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Infory  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Pub.  L  80-777  (80  Stat  1356. 1357)  and 
Federal  Maritime  Commissioa  General 
Order  20.  as  amended  (48  CHI  Part  54(^ 
Crown  Cruise  Line  SA^  Crown  Cruise 
Line  Ltd^  Palm  Beach  Cruises  S.A^  end 
Crown  Cruise  Line  of  Florida.  Inc  c/o 
Crunstad  Maritiine  Overseas,  Inc  2790 
N.  Federal  Highway.  Boca  Raton.  FL 
33429. 

Dated:  December  17. 1985. 
Bruce  A.  DoiniMOWski, 
Acting  Secretary. 

[PR  Doc.  85-90168  Filed  lZ-1«-aSc  »4S  Mq 
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Security  for  the  Protection  Of  tlw 
Public;  IndeinnMcation  of 
for  Nonperformance  of 
Transportation;  Notice  of 
Certificate  (Porfonaance) 

Notice  Is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  TYansportation 
pursuant  to  the  provisions  of  section  S. 
Pub.  L  89-777  (60  Stat  1357. 1358)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  54): 
Crown  Cruise  Line  SA..  Cro%vn  Cruise 
Line  Ltd.,  Palm  Beach  Cruises  S.A..  and 
Crown  Cruise  Line  of  Florida.  Inc.  c/o 
Grunstad  Maritime  Overseas.  Inc..  Z790 
N.  Federal  Highway,  Boca  Raton.  FL 
33429. 

Dated:  Deoember  17. 1985. 
Bnica  A.  Dooilirowski. 
Acting  Secretary. 

|FR  Doc  85-30165  FUed  12-19-85;  8.-4S  aaii 
BiLUNQ  COM  sras-st-M 


FEDERAL  RESERVE  SYSTEM 

Dakota  Company,  Inc;  Acquisition  of 
Company  Engagisd  in  Permissltile 
Nonbanking  ActivWes 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 


519S0 
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225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843  (c)(8))  and  9  225.21  (a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or,  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  su^ce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  13, 
1986. 

A.  Federal  Reserve  Bank  of    ' 
Minneapolis.  (Bruce  ).  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dakota  Company.  Inc.,  Milbank, 
South  Dakota:  to  acquire  Big  Stone  City. 
South  Dakota,  and  thereby  engage  in 
general  insurance  activities  in  a  place 
with  a  population  not  exceeding  5,000, 
pursuant  to  section  4(c)(8)(C)(i)  of  the 
Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  16, 1985. 
lames  McAfe*. 

Associate  Secretary  of  the  Board.  \  '-'  '" 
|FR  Doc  85-30104  Filed  12-19-85:  8:45  am) 
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Lincoln  Financial  Corp.,  at  al.; 
Fonnationa  of;  Acquiaitiona  by;  and 
Margara  of  Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
10. 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Lincoln  Financial  Corporation;  Fort 
Wayne,  Indiana;  to  acquire  100  percent 
of  the  voting  shares  of  First  Community 
Financial  Corp.,  Decautur,  Indiana, 
thereby  indirectly  acquiring  The  First 
State  Bank  of  Decatur,  Decatur,  Indiana. 

2.  Valley  Bancorporation,  Appleton, 
Wisconsin;  to  acquire  100  percent  of  the 
following  banks:  Bank  of  Spring  Green, 
Spring  Green,  Wisconsin;  Peshtigo  State 
Bank,  Peshtigo,  Wisconsin;  First 
National  BaiiJc  &  Trust  Co.  of  Beaver 
Dam,  Beaver  Dam,  Wisconsin;  First 
National  Bank  of  Minocqua  and 
Woodruff,  Woodruff,  Wisconsin;  and 
The  Commercial  Bank,  Chilton, 
Wisconsin. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Lone  Wolf  Bancshares,  Inc.,  Lone 
Wolf,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank,  Lone  Wolf,  Oklahoma. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 


400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Independent  Community  Financial 
Corporation,  Dallas,  Texas;  to  acquire 
51  percent  of  Casa  Linda  Financial 
Corporation,  Dallas.  Texas  and 
indirectly  acquire  100  percent  of 
Independent  Bank.  N.A.,  Dallas,  Texas 
(a  de  novo  bank). 

2.  Independent  Community  Financial 
Corporation,  Delias,  Texas;  to  acquire 
100  percent  of  the  voting  shares  of 
Coppell  Financial  Corporation,  Dallas, 
Texas,  and  indirectly  acquire  100 
percent  of  the  voting  shares  of 
Independent  Bank  Coppell,  N.A.,  Dallas, 
Texas. 

3.  Texstar  Financial  Corporation,  Inc., 
Azle,  Texas;  to  become  a  bank  holding 
company  by  acquiring  99.93  percent  of 
the  voting  shares  of  First  National  Bank 
of  Azle,  Azle,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  16, 1985. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-30105  Filed  12-19-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  the  Secretary 

Agency  Forms  Submitted  to  th»  Office 
of  Management  and  Budget  for 
Clearance 

Each  Firday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  December  13, 
1985. 

Social  Security  Administration 

Subject:  Application  for  Supplemental 
Security  Income,  Extension — (0960- 
0229) 

Respondents:  Individuals  or  h6useholds 

Subject:  Letter  to  Employer  Requesting 
Wage  Information.  Revision — (0960- 
0138) 

Respondents:  Business  or  other  for- 
profit 

Subject:  Certificate  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Applicant's  Custody,  Extension — 
(0960-0019) 

Respondents:  Individuals  or  households 

OMB  Desk  Officer  Judy  A.  Mcintosh 
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Public  Health  Service 

Office  of  Assistant  Secretary  for  Health 

Subject:  1987  National  Health  Interview 

Survey  (Pretest),  New— (0937-0021) 
Respondents:  Individuals  or  households 
OMB  Desk  OfTicer:  Bruce  Artim 

Center  for  Disease  Control 

Subject:  Uranium  Miners-Low  Dose 

Investigation.  Extension— (0920-0182) 
Respondents:  Individuals  or  households 
OMB  Desli  Officer  Bruce  Artim 

Copies  of  the  above  information 
collection  clearance  paclcages  can  be 
otained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208.  Washington. 
DC  20503.  Attn:  (name  of  OMB  Desk 
Officer).  , , 

Dated:  December  16, 1985. 
K.  JacqueiiiM  Holz. 

Deputy  Assistant  Secretary  for  Managetment 
Analysis  and  Systems. 
[FR  Doc.  85-30066  Filed  12-19-85:  8:45  am) 
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Health  Care  Hnancing  Administration 

Privacy  Act  of  1974;  Elimination  of 
Systems  of  Records 

agency:  Health  Care  Financing 
Administration,  HHS. 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Health  Care  Financing  Administration  is 
eliminating  the  following  systems  of 
records: 

1.  09-70-0010  Current  Medicare 
Survey  (Statistics),  HHS/HCFA/ORD. 
Most  recently  published  at  47  FR  45699: 
October  13. 1982. 

2. 09-70-0017  Health  Insurance  Benefit 
and  Actuarial  Sample  Control  System. 
HHS/HCFA/BDMS.  Most  recenUy 
published  at  47  FR  45703;  October  13, 
1982. 

3.  09-70-0018  Actuarial  Health  - 
Insurance  and  Supplementary  Insurance 
(Medicare).  HHS/HCFA/BDMS.  Most 
recently  published  at  47  FR  45703; 
October  13. 1982. 

4.  09-70-0510  Alphabetical  Name  File 
(Folder)  of  Health  Insurance  Program 
Consultants.  HHS/HCFA/BPO.  Most 
recently  published  at  47  FR  45727; 
October  13. 1982. 

5.  09-70-1504  Physical  Therapists 
Proficiency  Answer  Sheets  and  Test 
Results  (Medicare),  HHS/HCFA/HSQB. 


Most  recently  published  at  47  FR  45734; 
October  13. 1982. 

a  09-70-1505  Psychiatric  Technician 
Proficiency  Answer  Sheets  and  Test 
Results  (Medicare)  HHS/HCFA/HSQB. 
Most  recently  published  at  47  FR  45735; 
October  13. 1982. 

7. 09-70-1507  Waivered  Licensed 
Practical  Nurse  Proficiency  Exam 
Answer  Sheets  and  Test  Results 
(Medicare),  HHS/HCFA/HSQB.  Most 
recently  published  at  47  FR  45736; 
October  13. 1982. 

8. 09-70-1310  Professional 
Qualification  Files.  HHS/HCFA/HSQB. 
Most  recently  published  at  47  FR  45737; 
October  13. 1982. 

These  systems  have  been 
discontinued  and  the  records  are  no 
longer  maintained.  All  records  were 
destroyed  in  compliance  with  the 
"Retention  and  Disposal"  section  of 
each  system  of  record. 

Dated:  December  12. 1985. 

C.  McCUin  Haddow. 

Acting  Administrator.  Health  Care  Financing 
Administration. 

[FR  Doc.  85-30106  Filed  12-19-85: 8:45  am] 
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Pul>lic  Health  Servlcs 

National  Toxicology  Program;  Fourth 
Annual  Report  on  Carcinogens, 
Availability  of  Draft  Report  for  Pul>llc 
Comment 

Notice  is  hereby  given  announcing  the 
availability  for  public  comment  of  the 
draft  of  the  Fourth  Annual  Report  on 
Carcinogens,  a  Report  prepared  by  the 
National  Toxicology  Program  under 
delegation  from  the  Secretary. 
Department  of  Health  and  Human 
Services,  pursuant  to  Pub.  L.  95-622. 
This  law  requires  the  Secretary  to 
publish  an  Annual  Report  listing 
substances  known  or  reasonably 
anticipated  to  be  carcinogens  to  which  a 
significant  number  of  those  residingin 
the  United  States  are  exposed.  This 
notice  requests  general  as  well  as 
specific  commentary  regarding  any 
particular  substance  or  process  included 
in  the  Fourth  Annual  Report.  Comments 
including  substantial  documentation 
will  be  evaluated  for  making  changes  in 
the  final  Report  or  subsequent  editions. 
Comments  must  be  received  by 
February  18, 1986. 

The  draft  Fourth  Annual  Report  on 
Carcinogens  is  available  upon  request  to 
the  Public  Information  Office.  National 
Toxicology  Program.  P.O.  Box  12233, 
Research  Triangle  Park,  North  Carolina 
27709.  telephone  (919-541-3991),  or  FTS 
(629-3991).  Comments  should  be 
submitted  to  the  same  address.  For 


further  information,  contact  )acky 
Simon,  telephone  (301-496-3511),  or  FTS 
(496-3511). 

The  Annual  Report  on  Carcinogens, 
commonly  called  the  Maguire 
Amendment  Report  was  one  of  several 
environmental  health  related  provisions 
enacted  in  the  95th  Congress.  The 
amendment  concerning  this  Report 
requires  the  Secretary  of  the  Department 
of  Health  and  Human  Services  to 
publish  an  Anneal  Report  which 
contains  "a  list  of  all  substances  (i) 
whidi  either  are  known  to  be 
carcinogens  or  may  reasonably  be 
anticipated  to  he  carcinogens  and  (ii)  to 
which  a  significant  number  of  perstHis 
residing  in  the  United  States  are 
exposed.  .  .  ."  The  law  also  states  that 
the  reports  should  provide  availal>le 
information  on  the  nature  of  exposures, 
the  estimated  number  of  persons 
exposed,  and  the  extent  to  which  the 
implementation  of  Federal  regulations 
decreases  the  risk  to  public  health  from 
exposure  to  these  chemicals. 
Responsibility  for  preparing  the  Annual 
Reports  has  been  delegated  to  the 
National  Toxicology  Program. 

As  drafted,  the  Fourth  Annual  Report 
has  undergone  a  multi-phase  peer 
review  process  bodi  by  other  Federal, 
regulatory  and  research  agencies  and 
programs  within  and  outside  the 
Department  of  Health  and  Human 
Services,  as  well  as  by  the  staff^  of  the 
National  Toxicology  Program.  However, 
in  order  to  assure  again  the  content  and 
scientific  reliability  of  the  Fourth 
Annual  Report,  the  Program  is  providing 
an  additional  opportunity  for  public 
review.  Chemicals,  mixtures,  or 
occupational  exposures  added  in  this ' 
Report  are  listed  in  Appendix  A. 

The  program  welcomes  any  public 
comment  on  the  draft  Report,  whether 
general  in  ivature  or  %vith  regard  to  any 
specific  substance  listed  in  it.  Well 
documented  comments  will  be 
considered  for  inclusion  in  or  for 
revision  of  the  Report.  General 
comments  or  suggestions  for  making  the 
Report  more  useful  or  useable  for  the 
public  are  appreciated  and  will  be 
considered  fuUy  for  future  editions. 

Dated:  December  12. 1985. 
David  P.  RaU.  M.O..  Ph-C 
Director,  National  Toxicology  Program. 

Appendix  A — CHEMiCAt^,  Mixtures  and  Oc- 
cupational Exposures  added  m  Draft 
Fourth  Annual  Report  on  CARaNOOENS 


ChetTMCsls.  miiiUiras.  occupationai  enposures 


Adriamycin -. 

AnalQesc  Mntum  ConMnrng  PhModin .. 

Azathiopone 

BonzotnctilondO — ™„.™.« — 


CAS  No 


23214-02-8 


90-07-7 
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APPENOtX  A— CHEMKAtS.  MiXTUnES  AND  OC- 

cuPA-noNM.  Exposures  Adoeo  in  Draft 
Fourth  Annual  Report  on  Carcmo- 
GENS— Continued 


Chemicals,  mutwos.  oocupattonaf  ttiposum 


Boot  vd  Shoe  Mwuiactura  Wirt 

14-Butanedtol  Oima<hy«ulBnate  (Mylsran) 
Cjenan  Conttnad 

«•• 

i(2-CMoroe«<fO-3<:ychih«i^l-NlinMauna 

(CCNU) 

1  rill n |i MjMii—  

Coniugaieat  Estoogant 

OacartazM*. 

DOT .  

Dwlhyl  SuWals 

'  ■  1  'OmwIhyffiyOiauw        .. 
EiMjMufVl1|Ktak — 

Estro9»ii»  >icl  rcnpiuMiMJI 

1.  Ealra<tol-17# 

2  Estrone 

1  E»i»i»Hi»i«o> ^ 

*.  Mowiul 

Ethytane  OmOe .„ 

Fumtoe  Mmlaclwc 

HeiiameViylphosptK)rafT«de 

MeawMalen    wtth    unra-vtoM    A    Thaiapy 
(PUVAJ_. 

2  Melhylazindina 

4.4  'MethyleoedianiUne  and  its  DihydiwMM- 

ide     .._ _ 

Methyl  loiMe 

Msttonidiniv , 

Hi>miii  ktaMrt •_ 

2  NMiuiJiopaMa ,- 

Norethiataiana 

Progoslarone „. .,    , 

1  3-Piapana  Stilona 

PropyMtKxvaal 

Rubber  Industry  (Cartain  Ooeupaaona) 

Toluene 


CAS  No 


iS4-a>-« 

5S-9e-t 


t3in0-47-4 
4342-03-4 

so-a-3 

64-«7-& 
57-U-7 


S0-2e-2 

72-33-3 
75-21-* 


M0-3»-» 


♦<H-77-» 

74-W-4 

443-4e-t 

55-*«-7 


a>-22-4 

57-«3-0 

liaO-71-4 

5»-5a-6 
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DEPARTIIENT  OF  THE  INTERIOR 

Fish  and  WBdfife  Service 

Region  7  Policy  Regarding 
Management  of  Workf  War  It  Material 

agency:  Fish  and  Wildlife  Service, 
interior. 

action:  Notice. 

summary:  This  Notice  is  made  to  inform 
the  public  of  the  Fish  and  WUdlife 
Service,  Region  7,  policy  and  procedures 
concerning  the  management  of  historic 
aircraft  parts  and  other  World  War  11 
materials  occurring  on  lands  of  the 
National  Wildlife  Refuge  System;  it  does 
not  include  new  regulatory  material,  but 
merely  interprets  the  appKcabiKty  of 
existing  laws  and  regulations  with 
regard  to  these  materials.  This  Notice  is 
necessary  due  to  increased  interest  and 
activity  by  both  the  pubHc  and  private 
sector  in  entermg  natkmat  wildlife 
refuges  to  locate  and  remoxre  military 
artifacts  dating  from  the  World  War  It 
period,  and  speciftcally  due  to  recent 
occurrences  in  Alaska  which  indicate  a 
clear  lack  of  understanding  of  policy 
and  procedures  among  the  public  as  a 


whole.  It  » the  intent  of  the  actions 
describd  herein  to  assure  in  so  far  as 
possible  the  preservation  and 
appropriate  use  of  these  historic 
materials  in  accordance  with  applicable 
State  and  Federal  laws  and  regulations. 
This  Notice  constitutes  the  public  notice 
specified  in  50  CFR  25.31. 

EFFECTIVE  DATE:  The  interpretation 
given  in  this  Notice  is  effective 
immediately. 

address:  U.S.  Fish  and  Wildlife  Service, 
Region  7, 1011  East  Tudor  Road. 
Anchorage,  AK  99S03. 


FOR  FURTHER  MRNWUTION  COWTACT: 

Charles  Oiters,  Regional  Historic 
Preservation  Officer,  U.S.  Fish  and 
Wildlife  Service.  1011  East  Todor  Road, 
Anchorage,  AK  99S03,  907-786-3386. 

SUPPLEMCm-ARY  INFORMUTtON:  The 
Aleutian  Campaign  of  World  War  II  was 
unique  in  that  it  took  place  on  United 
States  soil;  the  Japanese  invasion  of  the 
Aleutians  was  the  first  occupation  of 
U.S.  territory  by  a  foreign  enemy  since 
the  War  of  1812.  The  remains  of  this 
campaign,  although  subiect  to  the  effects 
of  weather  and  of  collectors  over  the 
past  forty  years,  are  still  substantiaL  It 
is  the  opinion  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  that  these 
physical  remains  are  of  considerable 
value  in  the  historic  sense,  and  that 
many,  if  not  all  of  them,  are  eKgible  for 
inclnsion  on  the  National  Register  of 
Historic  Places.  The  following 
paragraphs  describe  the  policy  and 
procedures  that  will  be  followed 
regarding  the  management  of  downed 
aircraft  and  other  materials  of  Worid 
War  II  military  origin  found  on  units  of 
the  National  Wildlife  Refuge  System 
within  the  State  of  Alaska. 

1.  It  is  the  policy  of  the  FWS  that  all 
materials  of  military  origin  dating  frtnn 
the  World  War  li  period,  and  now 
located  on  lands  managed  as  parts  of 
the  National  Wildlife  Refuge  System,  are 
to  be  regarded  as  under  the  control  of 
the  United  States  Govemnvent.  The  FWS 
intends  to  manage  these  items  in  full 
compliance  with  the  National  Historic 
Preservation  Act  of  1966.  as  amended 
(15  U.S.C  470).  and  related  laws  and 
regulations. 

2.  Materials  of  this  sort  may  only  be 
disturbed  or  removed  when  authorized 
by  specific  permits  issued  by  the  FWS. 
For  items  presently  buried  beneath  the 
soil,  permits  will  be  issued  following  a 
procedure  identical  to  that  set  forth  in  43 
CFR  Part  7  (Protection  of  Archaeological 
Resources).  Application  for  such  permits 
should  be  made  to  the  Regional  Director. 
The  remainder  of  this  Notice  applies 
only  to  those  materials  presently  found 
on  the  surface  of  the  ground. 


3.  Individuals  or  institutions  interested 
in  recovering  World  War  U  materials 
from  National  Wildlife  Refuges  must 
make  application  to  the  Re&ge  Manager 
of  the  unit  in  question,  for  issuance  of  a 
special  use  permit  (50  CFR  26.22(b);  50 
CFR  36.41).  The  application  most  be  in 
writing  and  must  include  the  following 
information: 

A.  The  specific  aircraft  part(8)  or  other 
artifact(3)  to  be  collected,  including  their 
present  location  and  condition.  These 
descriptions  should  be  detailed  enough 
to  allow  all  further  determinations 
regarding  the  items  to  be  made  without 
additional  field  investigation,  and 
ideally  should  be  accompanied  by        * 
detailed  photographs. 

B.  A  detailed  descripton  of  the  use  to 
which  the  part(s)  or  artifact(B)  will  be 
put.  Those  uses  that  are  scientific, 
interpretive,  or  educational  in  nature 
will  be  preferred,  as  will  uses  that  tend 
to  benefit  the  largest  practical  segment 
of  the  publia  This  section  should  also 
describe  final  disposition  of  the 
materials  when  they  ar  no  longer  of  use 
or  interest  to  the  requesting  individual 
or  institution. 

C.  A  detailed  description  of  the 
qualiHcations  of  the  individual(s)  and/or 
institutionfs)  making  the  request.  This 
portion  will  be  used  to  assure  that  the 
permittee  has  the  ability  and  resources 
to  complete  the  uses  described  in  (B). 

4.  The  refuge  manager  will  provide  the 
application  described  in  (3)  to  the 
Regional  Office  for  review  by  staff,  and 
for  consultation  with  the  State  Historic 
Preservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation  in 
accordance  with  36  Part  800  The 
Regional  Director  will  make  the  fma) 
determination  as  to  whether  the  permit 
may  be  allowed  on  historical  grounfls, 
and  return  the  application  to  the  refuge 
manager,  who  may  issue  or  deny  the 
permit  on  environmental  or  otfier 
grounds.  The  refuge  manager  is 
responsible  for  determining  the 
compatibility  of  the  proposed  action 
with  refuge  purposes,  and  may  require 
additional  protective  stipulations  and/or 
the  preparation  of  environmental 
documentation  (Environmental 
Assessments  or  Environmental  Impact 
Statements). 

5.  During  the  review  process,  the 
Regional  Office  will  actively  seek  the 
comments  of  the  public  on  the  n>erits  of 
the  proposed  activity,  and  will  allow  a 
minimum  of  thirty  (30)  days  for  such 
comments.  During  this  peritxl,  the 
Regional  Oflice  will  also  entertain 
proposals  from  other  individuals  or 
institutions  which  may  have  competing 
desires  for  the  materials  in  question.  K 
written  notice  of  such  an  interest  is 
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received  during  tiie  comment  period,  tlie 
party  or  parties  in  question  will  be 
allowed  sixty  (60)  days  to  apply  for  a 
permit  to  remove  the  subject  maten^ls. 
If  there  are  competing  applicants,  the 
Regional  Director  will  make  the  fit^al 
selection;  the  permit  may  be  granted  to 
the  original  applicant,  to  one  of  the 
competing  applicants,  or  to  two  ortnore 
parties  from  among  the  applicants,  and 
the  speciHc  resources  divided  among 
them.  Any  or  all  of  the  applicants  may 
also  be  allowed  to  modify  their 
applications  during  this  period. 

6.  Administrative  fees  may  be 
assessed  for  the  processing  of 
applications  and  permits  (16  USC 
668dd-668jj). 

7.  Permits  under  these  specific 
procedures  are  not  required  for 
individuals  or  institutions  which  merely 
wish  to  observe  and/or  document  in 
place  such  materials.  However,  special 
use  permits  will  be  required,  and 
persons  or  institutions  wishing  to 
conduct  such  activities  should  contact 
the  refuge  manager  of  the  unit  of  FWS 
lands  in  question.  The  refuge  managers 
will  continue  to  coordinate  these 
activities  with  the  Regional  Historic 
Preservation  Officer. 

Dated:  December  11, 1985. 
Robert  E.  Gllmora.  '     - 

Regional  Director.  '  -'"' 

jFR  Doc.  85-30046  Filed  12-19-85;  8:45  am) 
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Bureau  of  Land  Management 

Butte  District,  MT,  District  Advisory 
Council:  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  94-579  and  43  CFR  Part  1780 
that  a  meeting  of  the  Butte  District 
Advisory  Council  will  be  held 
Wednesday  and  Thursday.  January  15 
and  16, 1986. 

The  meeting  will  begin  at  1  p.m.. 
January  15  in  the  Butte  District  Office 
conference  room.  106  North  Parkmont 
(Industrial  Park).  Butte.  Montana.  The 
agenda  will  include  (1)  access  to  public 
lands.  (2)  the  district's  land  adjustment 
program,  (3)  surface  management  (3809) 
regulation  administration,  (4)  the  FY  86 
budget,  and  (5)  a  discussion  of  the 
district's  range  program,  including  the 
Bureau's  riparian  initiative.  Cooperative 
Management  Agreements  and  grazing 
fees. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  make  advance 
arrangements  with  the  district  manager. 


Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  o^ice  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  within  30  days  following 
the  meeting. 

Dated:  December  12. 1985. 
Jack  A.  Mcintosh, 
District  Manager.  Butte  District. 
|FR  Doc.  85-30148  Filed  12-19-85:  8:45  am| 

BILUNQ  COOC  43tO-ON-M 


Colorado;  Craig  District  Advisory 

Council  Meeting 

In  accordance  with  Pub.  L.  94-579, 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  on  January  29. 1986. 

The  meeting  will  begin  at  10  a.m.  at 
the  Craig  District  OfTice.  455  Emerson 
Street.  Craig,  Colorado. 

Agenda  items  will  include: 

1.  Election  for  Chairman  for  1988  year. 

2.  Report  from  Western  Area  Power 
Administration  on  the  Craig/Utah  345 
kV  Transmission  Line  Project. 

3.  Report  on  K-T  Copper  Mine. 

4.  Report  on  the  Draft  James  Cceek 
Coal  Preference  Right  Lease  Application 
Environmental  Impact  Statement. 

The  meeting  will  be  open  to  the  public 
and  interested  persons  may  make  oral 
statements  to  the  council  beginning  at 
10:30  a.m.  The  District  Manager  may 
establish  a  time  limit  for  oral 
statements,  depending  on  the  number  of 
people  wishing  to  speak.  Anyone 
wishing  to  address  the  Council,  or  file  a 
written  statement,  should  notify  the 
District  Manager,  Bureau  of  Land 
Management,  455  Emerson  Street,  Craig, 
Colorado  81625,  by  January  23, 1986. 

Summary  minutes  of  the  Council 
Meeting  will  be  maintained  in  the  Craig 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours. 

Dated:  Decemt)er  12, 1985. 
Larry  P.  Bauer, 
Acting  District  Manager. 
[PR  Doc.  85-30150  Filed  12-19-85;  a-45  am] 

BHiJMG  CODE  431(KI»-M 


[AZ-02S-86-13] 

Phoenix  District  Draft  Planning 
Analysis  and  Decision  Record; 
Availability  and  Public  Comment;  AZ 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACnON:  Notice  of  Availability  of 
Phoenix  District  Planning  Analysis 
Decision  Record  and  Opportunity  for 
Public  Comment. 


SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  section  102(2)(c)  of  ihs 
National  Environmental  Policy  Act  ol 
1969,  a  Draft  Planning  Analysis/ 
Environmental  Assessment  was 
prepared  by  the  Phoenix  District, 
Arizona.  A  subsequent  Decision  Record 
and  Finding  of  No  Significant  Impact 
(FONSI)  is  made  available  for  public 
comment  for  30  days,  after  which  the 
Decision  will  become  final. 

The  Decision  finds  if  appropriate  to 
make  lands  in  the  Phoenix  District  not 
covered  by  a  land  use  plan  available  for 
possible  exchange. 

Public  Participation 

Copies  of  the  Decision  Record  and 
FONSI  are  available  upon  request  from 
the  Phoenix  District  Office,  2015  West 
Deer  Valley  Road,  Phoenix.  Arizona 
85027,  (602)  863-4464.  Public  reading 
copies  may  also  t>e  reviewed  there  and 
at  the  Bureau  of  L,and  Management 
Arizona  State  Office,  3707  North 
Seventh  Street.  Phoenix.  Arizona  85014, 
(602)  241-5547. 

Written  comments  should  he  sent  to 
the  District  Manager,  I^oenix  District. 
Bureau  of  Land  Management,  2015  West 
Deer  Valley  Road,  Phoenix.  Arizona 
85027. 

The  public  review  and  comment 
period  will  end  30  days  from  the  date  of 
this  notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Area  Manager,  Phoenix  Resource  Area. 

2015  West  Deer  Valley  Road.  Phoenix. 

Arizona  85027,  (602)  863-4464. 

Maryln  V.  lones. 

District  Manager. 

[FR  Doc.  85-30149  Filed  12-19-85;  8:45  am| 

BILLING  CODE  43ie-3>-M 


Callfomia;  Proposed  Issuance  of 
Lease  for  Abandoned  Mining  Claim 

The  Bureau  of  Land  Management 
proposes  to  issue  a  noncompetitive  oil 
and  gas  lease  for  the  aliandoned  WV^  of 
the  Josephine  Claim  located  in  Section 
23,  T.  31  S.,  R.  22  E.,  MD  Mer.,  State  of 
California,  County  of  Kern.  The  effective 
date  of  the  lease  will  be  October  22, 
1979.  The  payment  of  the  lessor  of  back 
royalties  upon  oil  produced,  severed, 
save  and  sold  from  the  above-descril>ed 
property  between  October  22. 1979  and 
December  31, 1985,  will  be  made  by  the 
lessee  in  four  equal  quarterly  payments 
beginning  on  or  i>efore  March  1, 1986 
and  concluding  on  or  before  December 
1, 1986.  The  lessee's  obligation  to  pay 
the  back  royalties  is  in  addition  to  its 
obligation  to  account  for  presently 
accruing  rentals  and/or  royalties.  An 
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interest  charge  shall  be  asseued  on 
underpayments  or  late  payments  of  beck 
royalties  in  accordance  with  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982  (96  Stat.  2447).  The  lessee  will  pay 
the  required  SSOOiX)  administrative  fee 
and  reimburse  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Registar  notice,  prior  to  lease  issuance. 
The  lessee  meets  all  th«  requirements 
for  the  issuance  of  the  lease  as  set  out  in 
section  31(f)  of  the  Minerals  leasing  Act 
of  1920  (30  U.S.C.  lasf). 

Dated:  Oecember^a  1985. 

|cMui  B.  RnsaeU, 

Chief,  Leasable  Minerals  Section.  Branch  of 
Lands  &  Minerals  Operations. 

|FR  Doc.  85-30271  Filed  12-19-85;  8:45  am) 

KUJNQCOOE  4310-40-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.a  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation:  Steuber 
Company,  Incorporated.  66  Field  Point 
Road,  Greenwich.  Ct.  06830. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations:  Metro 
Oil  &  Chemical  Corp.,  343  South  Broad 
Street,  Ridgefield,  N.J.State  of  Inc.  New 
Jersey. 

1.  Parent  corporation  and  address  of 
principle  office:  Sysco  Corporation,  1177 
West  Loop  South,  Houston,  Texas  77027. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  will  participate  in  the 
operations,  and  States  of  incorporation: 


Sub»JH>y— Name  and  Address 


Aihe«»'Sysce  Foad  jtavimi.  tae..  PO. 

Bm  etas^  \tmfmma.  CA  »«&4a 
A/Tow-Sysco  Food  SarvKss.  Inc..  PC. 

Bon  >0038  Je)«erson.  LA  70t81. 
Bataboo-Syaeo   Food   Ssmcss.    Inc, 
90t     Sauk    Averwe.    Bwateo.    VM 
S3913 
8«ll-Sysco  Food  SanKcs.  Ca   P.O. 

Boa  2987.  Astia»«e.  NC  20602. 
Complon    Foods    Associaaon,    tt77 
West    Loop    SouPt    MOHSton.    TX 
77027 

Cornpton  Refngefaled  Dtsmtiulnn 
Cantar.  A  Oh  01  Ccmfton  Food* 
Isaocluii.  Houston.  TX.  6700 
Corporate  Onva.  Suile  100. 
Kansas  City  MS  64 1 20 
Sysco  Oianical  Co-  A  Out.  ot 
Campion  Foods  AsaooaMy^ 
Housftxv  TX  13003  Souttwesl 
Frassat.  Stme  loa  Sianar«  T» 
77479 


State  01 


Cailomia 
Delaware. 


Sl8teo« 

tnoovpocstiofi 

OPaom/Sysco   Food   Sarv«cos.    inc.. 

ONO. 

PO     Box    t4486k    Cotai*ML    ON 

43214. 

Glancoa-Sysco    Food    SsrvicM    Co.. 

CaMoraia, 

PO  Box  4343.  Carson.  CA  9074»- 

4343. 

Global  Frozen  Foods.  tt77  W   Loop 

Dalawara, 

Smitti.  Houston.  TX  77027 

. 

Grants-Sysco  Food  Servicas,  Inc..  PC 

Michigan. 

Box  1596.  Sagraa.  Ml  4SeO& 

HFP-Sysco  Food  Sarvca*.  Inc..  P.O. 

vhamw. 

Box  113  Hamaonburg.  VA  22901 

HaHsnxm-Sysco    Food    Services.    I"C 

MBssadMiaenL 

380  South  Worcester  Street.  Nonorv 

MA  02768. 

Hardin's  Sysco  Food  Sarvicas.  Inc.. 

Tennessee 

PC  Box  18»47.  MlMpMa.  TM 

KoorvSysco  Food  Sarvicas.  Inc .  P.O. 

KanlucJiy. 

9o>  141.  Booling  Grean.  K¥  42101- 

0104. 

Lanklor(».Syaoo  Food   Sarvicas.    »ic. 

MvylSPOL 

P  O  Box  477.  Pocomolia  Otf.  MD 

21851 

Mx»Canaal/Sysco      Food     Seivicas. 

MtSSOlA 

Inc..    PC     Box    820.    OtaKa.    KS 

66061 

M«se«/Sysco  Food  Servica  Ca.  P.O. 

MkiMgan. 

Box  S79.  OalRXl  Mt  48232. 

Miesel/Sysco  Food  Servicas  Ctt  A 

On   o(  Miesel/Sysco  Food  Serv- 

ice   Co.    Detroit    Ml    PO.    Box 

94570.  Oswixd.  OH  44101. 

Nobel  Sycco  Food  Services  Co,  P.O. 

CokMKto. 

Box  SSflB  TA  Denver.  CO  80217 . 

Nobet/Sysco    Food    Servicas    0& 

SouVNuest     Division.     A     Dm     oi 

Nobal/Sysco   Food  Services  Co. 

Denver.  CO.  601  Camanche  Road 

N  E  .  Aftuquarque.  NM  87107. 

Peglei  Sysco  Food  Services  Ca  PX) 

Nebraska. 

Boa  80068  Uncom,  NE  68501 

Robert  Orr-Sysco  Food  Serwcas  Ca 

Imimmmm. 

P.O.  Box  1067.  Nashvi»e.  TN  37202. 

Setsct-Sysco   Foods    Inc.   P.O.    Box 

CaMomta. 

3097.  Haywood.  CA  94S4a 

Sysco  Food  Sennces  ol  AmviHo.  Irx^ 

TttMM. 

PC  Box  510.  Ainar*).  TX  79105 

Sysco  Food  SerMcas  ol  Austin.  Inc 

T«NM. 

PC  Box  1649.  Ausan.  TX  78767. 

Sysco   Food   Services   ol   Beaumont. 

T«xas. 

mc.   PO    Box  56.   Baaumom.   TX 

77706 

Sysco  Food  Serwces.  Inc.,  PC.  Box 

Texas. 

15316.  Houston,  TX  77220. 

Sysco  Food  Services-San  Aniona. 

A  Ov    04  Sysco  Food  Services. 

, 

mc  ,  Hourton.  TX  PO  Box  18364, 

San  Antono.  TX  78218 

Sysco  Food  Services  SoudwaM  Hic, 

Gaortfa. 

30919-0338 

Sysco  Food  Systems,  tec.  PO.  Box 

Texas 

814229.  Dallaa.  TX  75381 

Sysco/Frost  Piadi  Food  Services.  Inc., 

mUNfian. 

PO    Boa  8789.  Grand  Rapid*.  Ml 

49506 

Sysco  Frosted  Foods    Inc.,  PO   Box 

New  Torfc. 

5327,  Albany,  NY  12205. 

Sysco/ LousviHe  Food  Services,  Inc. 

Kentucky. 

PO.     Box    32470,     LounviUe,    KY 

40232 

RaMon/Sysco  Food  Services.  Co.,  A 

On.    ot    Sysco/LouiswMs    Food 

Services,  Inc,  LousviNe.  KY:  111 

IL  60164 

Sysco-MKlwest    Food    Services,    inc 

Indiar^a 

P  O  Box  5299,  Lafayette,  IN  47903 

Sysco/Rome  Food  Services,  Inc.,  P  0 

Georgia. 

Box  2026.  Rome.  GA  30161. 

The  SYGMA  Nelwodu  Inc,   7125  W. 

Dotenais, 

Jellerson    Ave,    Suda   4«0.    L*a- 

»»ood.  CO  80235. 

MKHMSi/SYGMA.    A    nv.    ol    TTie 

SYGMA  Nelworli,  Inc..  Lakevnood. 

CO  P  O   Box  14458.  Lsnexa  KS 

66215 

New   York    Tea-Sysco   Food    Service 

Mbmaaota. 

Co ,  PO    Boa  43U«.  Si.  Paul.  MN 

55164. 

Division — Name  and  Address 

Cochran/Sysco  Food  Services.  P.O.  Box 

2900.  Jackson.  MS  39207; 
Global  Sysco.  700  Dibblee  Drive.  Garden 

City.  NY  11530; 
Plantation-Sysco  P.O.  Drawer  6400-A. 

Miami.  FL  33164; 
Plantation-Sysco  of  Central  Florida.  P,0. 

Box  15890,  Orlando.  FL  32856; 
Plantation-Sysco  Military  Division.  P.O. 

Box  15890.  Orlando.  FL  32802; 
Sysco/Gulf-Atlantic  Food  Services.  P.O. 

Box  37045,  Jacksonville,  FL  32236; 
Sysco  Intermountain  Food  Services,  P.O 

Box  27638,  Salt  Lake  City,  UT  84125; 
Sysco-Metro  Food  Services,  P.O.  Box 

93865.  Atlanta  GA  30377; 
Theimer-Sysco  Food  Services,  P.O.  Box 

13786,  Roanoke.  VA  24037-3786; 
Thomas-Sysco  Food  Service*.  P.O.  Box 

14405.  Cincinnati.  OH  45214. 

Note. — SYSCO  Corporation  is  incorporated 
in  the  State  of  Delaware. 

Iain«8  H.  Bayna, 

Secretary. 

[FR  Doc,  85-30033  Filed  12-19-85;  8:45  am) 
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I  Docltet  No.  AB-2 11  (Sut>-No.  1  X)I 

Rahway  Valley  Railroad  C04 
Abandonment  Exemption  in  Union 
County,  NJ 

Applicant  has  filed  a  notice  of 
exemption  under  49  CJ'.R.  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
2.15  miles  of  rail  line  between  its 
terminal  at  Summit  and  the  Carter  Bell 
Manufacturing  Co.  siding  in  SpringHeld. 
in  Union  County.  NJ. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  trafftc 
on  the  line  can  be  rerouted  over  other 
lines,  and  (2)  that  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court. 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
noticed  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  ejected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.QC  91 
(1979). 
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The  exemption  will  be  effective 

January  12, 1985  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  December  23. 1985,  and 
petitions  for  reconsideratioa,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  2, 
1986  with:  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  William  R.  Gilson,  57 
Union  Place.  P.O.  B<>x  1438,  Summit.  N) 
07901. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  nse  of 
the  exemption  i&  void  ob  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioaed 
upon  environmental  or  public  use 
conditions. 

Decided:  December  10. 1985. 

By  the  Commission.  Heber  P.  Hardy. 
Director.  Office  of  Proc«»rfing8. 
lames  K.  Bayne, 

Secretary. 

|FR  Doc.  85-30035  Filed  12-19-«5:  8:15  am) 
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(Docket  No.  AB-f86  (Sul>-1)l 

The  Newburgh  ft  Soutti  Shore  Railway 
Co.;  Abanftonment  and  Discontinuance 
in  Cuyahoga  County,  Oft;  Corrected 
Notic0  of  Findings 

Decemtjer  3. 1985. 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  a  decision  decided 
December  3. 1985.  a  finding,  which  is 
administratively  final,  was  made  by  the 
Administrative  Law  Judge  stating  that 
the  present  or  future  public  convenience 
and  necessity  permit  the  abandotmient 
by  the  applicant  The  Newburgh  &  South 
Shore  Railway  Company,  of  itfi  entire 
line  of  railroad  between  mitepost  0.48  to 
the  end  of  the  line  at  milepost  6.00.  a 
distance  of  7.33  miles  in  Cuyahoga 
County,  OH.  Pursuant  to  the  Judge's 
decision,  the  application  for 
abandonment  is  granted,  effective  30 
days  from  the  date  of  service,  except  as 
the  Commission  may  elect  to  hear  a 
discretionary  appeal.  However,  offers 
either  of  financial  assistance  or  to 
purchase  the  line  must  be  filed  by 
December  17. 1965. 
)am«8  H.  Bayne. 
Secretarx-. 

|KR  Doc  85-30223  Filed  12-19-85: 8:45  ami 
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DEPARTMENT  OF  LABOR 

Emptaymant  and  Trainfcig 
Administration 

Stat»EMployan«nl  Security  Agancy 
System  Adminisliativa  Financing; 
Opan  MaaUngs. 

agency:  Employment  and  Traiiung 

Administration,  Labor. 

ACTKMC  Notice  of  meetings. 

SUMMANV:  TUs  notice  sets  forth  the 
schedule  and  purpose  forpablic 
meetings  on  the  administrative  Fmancing 
mechanism  for  the  State  Employment 
Security  Agency  programs. 

DATES  AMD  ADDRESSES: 

January  14, 1986. 8:30  a.m.  tq  5cOO  pjn>^ 

Hyatt  Regency.  300  Reunion 

Boulevard.  Dallas,  Texas 
January  15. 1906,  8:30  a.nL  to  54X)  p.m.: 

Palmer  House,  17th  and  Monroe 

Street.  Chicago,  Illinois 
January  16, 1986,  8:30  a.m.  to  5:00  p.m.: 

Holiday  Inn,  Capitol,  550  C  Street. 

SW..  Washington,  DC. 
January  23. 1986, 8:30  a.m.  to  SUX)  p.m.: 

Sheraton  Palace,  Market  and  New 

Montgomery,  San  Francisco, 

California 
FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  M.  Golding,  Director, 
Unemployment  Insurance  Service. 
EmploytDcnt  and  Trainiog 
Administration.  601  D  Street.  NW.. 
Washington.  DC  20213  (a02/376-«636). 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  these  meetings  is  to  soticit 
the  views  of  a  wide  range  of  individuals 
and  organizations  who  may  have  an 
interest  in  administrative  Tmancing  (^ 
the  program.  These  meebngs  provide  a 
forum  for  the  discussion  of  such 
comments  and  corKierns.  The  agenda 
and  discu.ssion  framework  for  tl^se 
meetings  will  be  published  in  a 
forthcoming  Federal  Ra^stai  notice. 
Presentations  will  be  made  by 
individuals  representing  major  groups 
who  have  an  interest  in  employment 
security.  The  audience  will  be 
encouraged  to  comment  Written 
comments  are  also  being  solicited 
through  a  separate  Federal  Register 
notice  which  provides  more  information 
on  the  review  process  and 
administrative  firkandog  procedure. 

Siened  at  Washington.  DC  tkts  17lh  day  of 
Decenber  198S. 
Rogar  D.  SoMBtad. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  85-3OT85  File*  12-19-85;  8:45  am| 
BILLMG  CODE  4S19-30-M 


Invitation  To  Comment  on 
Administratlva  Financing  of  Ststa 
Empfoyment  Security  Agancy 
Programs  and  To  Propose  Changes 
Thereto 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

action:  Notice  of  opportunity  to 
comment  on  changes  to  administrative 
Hnancing. 

summary:  This  notice  announces  a 
Department  of  Labor  initiative  to 
improve  the  adequacy  and  equity  of 
fmancing  of  State  Employment  Security 
Agertcy  (SESA)  programs  and  invites 
interested  parties  to  comment.  This 
initiative  will  focus  primarily  on  the 
Unemployment  Insurance  Program  (UI). 

The  Assistant  Secretary  of  Labor  is 
sending  individual  letters  to  the 
governors  of  the  States  asking  for  their 
personal  review  and  comment  on 
existing  administrative  financing 
procedures,  the  problems  associated 
with  these  procedures  and  on  any 
proposals  for  changes  to  these 
procedures.  He  is  planning  to  convene  a 
general  meeting  open  to  the  public  to 
discuss  problems  and  proposals  for 
change.  The  agenda  and  discussion 
framework  for  these  meetings  will  be 
published  in  a  subsequent  Federal 
Register  notice.  Written  comments  are 
requested,  if  possible,  to  follow  the  same 
discussion  format  as  the  meetings. 

DATE:  Written  comments  must  be 
received  by  close  of  business  January 
17, 1986 

address:  Submit  comments  to  Carolyn 
M.  Golding.  Director,  Unemployment 
Insurance  Service,  Employment  and 
Training  Administration,  601  D  Street 
NW.,  Washington,  DC  20213.  Telephone: 
202-37&-6636. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  M.  Golding.  Director. 
Unemployment  Insurance  Service, 
Employment  and  Training 
Adminisfratioo,  601  D  Street  NW.. 
Washington,  DC  20213.  Telephone-  202- 
376-6636. 

SUPPLEMENTANY  INFORMATION:  The 

framework  for  the  basic  UI  system  is 
outlined  in  the  Social  Security  Act  (SSA) 
and  the  Federal  Unemployment  Tax  Act 
(FUTA).  Basically.  States  raise  revenues 
for  financing  UI  benefits;  the  Federal 
government  raises  revenues  for 
financing  both  the  State  and  Federal 
administration  of  the  system.  (Federal 
•   revenues  also  finance  the  Federal  share 
of  extended  benefits  and  the  loan  fund 
from  which  States  may  borrow  if  their 
revenues  are  insufficient  to  pay 
benefits.) 
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The  costs  of  administering  the  Ul     - 
system  have  become  increasingly  large 
over  time  and  vary  considerably  with 
economic  conditions.  For  example,  the 
tienefit  costs  of  the  UI  program  have 
varied  recently  between  $15  and  $29 
billion  per  yean  the  number  of 
beneficiaries  has  varied  between  7  and 
13  million;  and  the  administrative  costs 
of  the  program  at  the  Slate  level  have 
ranged  from  $1.5  to  $2.0  billion. 

The  current  system  relies  on  forcasis 
of  workloads  derived  from  the 
Administration's  economic  assumptions 
as  the  basis  for  formulating  requests  for 
appropriations.  Once  the  operating 
budget  is  appropriated  it  is  allocated 
among  the  States  for  specific  categories 
of  activity  as  well  as  for  separate  object 
classes  of  expenditures.  The  Federal 
allocation  of  resources  is  highly  specific, 
reflecting  the  workload  factors  on  which 
the  forecasts  are  based,  but  also  thereby 
prescribing  how  States  will  administer 
the  program. 

Using  the  most  recent  economic 
assumptions,  the  Employment  and 
Training  Administration  prepares 
workload  estimates  at  base  and    - 
contigcncy-above-base  levels  for 
various  workload  categories.  Base 
workload  estimates  are  projected  to 
insure  that  the  maximum  number  of 
States  experience  at  least  base 
workloads  in  their  lowest  quarter  of 
activity.  Workloads  above  base 
amounts  are  financed  from  a 
contingency  appropriation. 

Staff  needed  to  perform  necessary 
activities  for  proper  and  efficient 
administration  are  determined  using 
productivity  factors  (workload  per 
staffyear)  which  were  developed  from 
Stale  work  measurements  and  which 
have  been  in  use  since  the  late  1970's. 
These  productivity  factors  and  workload 
estimates  are  used  to  formulate  the 
number  of  staffyears  requested  on  a 
national  basis. 

Staffyears  are  priced  in  the 
President's  Budget  request  using 
national  average  costs  per  staffyear 
(CPSY).  These  CPSY  figures  include 
average  national  costs  for  salaries  and 
nonpersonal  services.  In  addition  to 
staffyears  to  process  workloads,  the 
lYcsidenl's  Budget  also  includes 
amounts  for  certain  national  activities, 
automation  grants,  salary  increases, 
postage  and  State  legislative  changes. 

The  appropriation  is  allocated  among 
the  States  based  on  Stale  specific 
workload  forecasts  and  Stale  specific 
jToduclivity  factors.  Stale  productivity 
factors  are  determined  from  Cost  Model 
work  measurement  studies  conducted 
by  the  States.  State  staff  are  priced 
using  Stale  specific  salary  rales  and 
nonpersonal  services  rates.  Initially. 


States  are  provided  base  allocations, 
with  contingency  allocations  provided 
quarterly  as  workloads  exceed  base 
amounts.  States  are  entitled  to 
contingency  funds  based  on  the  lesser  of 
earned  stafifyears  or  used  staffyears. 

The  appropriation  language  has 
required  that  all  base  resources  be 
exhausted  before  contingency  resources 
may  be  utilized.  Normal  budgetary 
adjustments  are  applied  at  mid-year  and 
at  the  end  of  the  third  fiscal  quarter  to 
ensure  that  base  resources  are  being 
fully  utilized.  Unused  resources  are 
recaptured  for  subsequent  reallocation. 
Resources  are  managed  to  ensure  that 
each  State  receives  an  equitable  share 
of  estimated  nationwide  needs  but  that 
resources  not  needed  are  not  expended. 
To  do  this,  allocations  are  adjusted 
(recaptured)  during  and  at  the  end  of  the 
year  to  ensure  that  States  receive  only 
the  lesser  of  workload  dollars  earned  or 
used  during  the  year.  It  is  this  process 
on  which  comments  are  invited,  together 
with  suggestions  for  improving  the 
adequacy  and  equity  of  the  process. 

Signed  at  Washington,  DC.  this  17th  day  of 
December  1985. 
Roger  D.  Setnerad. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  85-30184  Filed  12-19-65;  8;45  am| 
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General  Dynamics  Corp.,  Quincy 
Shipbuilding  Division,  Quincy,  MA; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  received  on 
December  3, 1985.  the  Industrial  Union 
of  Marine  and  Shipbuilding  Workers, 
the  International  Federation  of 
Professional  and  Technical  Engineers 
and  the  International  Union  of  Plant 
Protection  Employees,  with  the  support 
of  the  company,  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Negative 
Determination  Regarding  Eligibility  to 
Apply  of  Worker  Adjustment  Assistance 
on  behalf  of  workers  and  former 
workers  of  the  Quincy  Shipbuilding 
Division  of  General  Dynamics 
Corporation,  Quincy,  Massachusetts. 
The  determination  was  published  in  the 
Federal  Register  on  November  5, 1985 
(50  FR  45949). 

The  application  claims,  among  other 
things,  that  one  of  Quincy's  customers 
met  their  vessel  requirements  when  they 
purchased  the  assets  and  contracts  of 
another  domestic  company  and  that  no 
U.S.  shipyard  has  been  successful  in 
international  commercial  ship 
competition  since  the  elimination  of  the 


Construction  Differential  Subsidies  for 
vessels  in  1982. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  su^icient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is  therefore,  granted. 

Signed  at  Washington,  IX].  this  10th  day  of 
December  1985. 
Rol>ert  A.  Schaerfl. 

Director.  Office  of  Program  Managenunl. 
UIS. 
(FR  Doc.  85-30181  Filed  12-19-85;  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

Virginia  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator),  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  September  28, 1976.  notice  was 
published  in  the  Federal  Register  (41  FR 
42655)  of  the  approval  of  the  Virginia 
State  plan  and  the  adoption  of  Subpart 
EE  to  Part  1952  containing  the  decision. 

The  Virginia  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearings  except  for  those 
standards  found  in  29  CFR  Parts  1915, 
1917, 1918  and  1919  (shipyards,  marine 
terminals,  longshoring  and  gear 
certification).  A  notice  of  approval  was 
published  in  the  Federal  Register  (43  FR 
11274)  dated  March  \7, 1978. 

By  letters  dated  April  4,  5  and  12, 
1984,  from  Commissioner  Eva  S.  Teig, 
Virginia  Department  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  comparable  to;  (1)  29  CFR 
1910.1002,  pertaining  to  Coal  Tar  Pitch 
Volatiles;  Interpretation  of  Terms,  as 
published  in  the  Federal  Register  dated 
January  21. 1983  (48  FR  2764);  (2)  29  CFR 
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1910.96,  peitainin^  io  Noise  Standard: 
Hearing  Conservation  Amendment,  as 
published  in  the  Federal  Register  dated 
March  8. 1983  (4a  FR  9738);  [3}  29  CFR 
1910.1025{aM21.  (ei.  (f);2Kiil.  {i}.  I))l3)(ii). 
(k).  (I)  and  (m),  pertaining  to 
Occupational  Exposure  to  Lead: 
Respirator  Fit  Test  and  Miscellaneous 
Amendments,  as  published  in  the 
Federal  Register  dated  November  12, 
1982  (47  FR  51110);  [4)  29  CFR  1910.106, 
pertaining  to  Hazardous  Materials: 
Attendant  Exemption  and  Latch-Open 
Devices,  as  published  in  the  Federal 
Register  dated  September  17. 1982  (47 
FR  39181);  and  (5)  29  CFR  1910.401, 
pertaining  to  Commercial  Diving 
Operations:  Educational /Scientific 
Diving  Exemption,  as  published  in  the 
Federal  Register  dated  November  19, 
1982  (41  FR  25059).  These  standards 
which  are  contained  in  the  Virginia 
Occupational  Safety  and  Health 
Siandards,  were  promulgated  after 
public  hearing  conducted  on  February 
28, 1984,  and  Resolution  adopted  by  the 
Virginia  Codes  Commission  pursuant  to 
Section  40 1-22  and  the  Administrative 
ftocess  Act.  Code  of  Virginia.  These 
State  standards  were  effective  on  June 
15. 1984. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards  and,  accordingly, 
should  be  approved. 

3.  LocatioD  of  Supplements  for 
InspectioB  and  Copying 

A  copy  of  the  standard  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  3535  Market  Street,  Suite 
210a  Philadelphia,  Pennsylvania  19104; 
and  the  Office  of  the  Commissioner. 
Virginia  Department  of  Labor  and 
Industry,  205  North  Foiulh  Street. 
Richmond,  Virginia  232-11. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
psocedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Virginia  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  aie  identical  to  the 
Federal  standards  which  were 


promulgated  ia  accordance  with  Federal 
law  inchuling  meeting  the  requiremenls 
for  public  participation. 

2.  The  slandaids  were  adopted  in 
accordance  with  tlie  procedural 
requirements  oi  State  law  and  further 
participation  would  be  unnecessary. 

This  d«K:lsfon  is  effective  December  20, 
1M5. 

(Sec.  la  Pub.  L.  91-596,  84  Sfat  lOtW  (29 
U.S.C.  6B7I). 

Signed  »l  Philadelpfifa,  Pennsylvania,  this 
24th  day  of  )itly  1964, 

Linda  R.  Anim, 

Regional  A  dmfnistrator. 

IFR  Doc  85-30183  Rled  12-19-85;  8i45  am) 
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Office  of  the  Assistant  Secretary  for 
Veterans  Employment  and  T)-a<nlng 

Secretary  of  Latior's  Committee  on 
Veterans'  Employment;  IMeeting 

The  Secretary's  Committee  on 
Veterans'  Employment  was  established 
under  section  308.  Title  III,  Pub.  L  97- 
306  "Veterans  Compensation.  Education 
and  Emptoyment  Amendments  of  1982," 
to  bring  to  the  attention  of  the  Secretary, 
problems  and  issues  relating  to 
veterans'  employment. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Committee  on 
Veterans'  Employment  will  meet  on 
Tuesday,  January  14. 1986  at  10:00  A.M.. 
in  the  Secretary's  Conference  Room,  S- 
2508,  FPB. 

Items  to  be  discussed  are: 

•  Secretary's  Goals  and  Obiectives 

•  Separation  Briefing  Project 

•  South  Carolina  Entrepreneurship 

•  Solicftatron  for  Grant  Application 
Update 

•  Emeregency  Veterans'  Job  Training 
Act  Update  (VA) 

The  public  is  invited. 

Signed  at  Washington,  DC,  this  12th  day  of 
December  1985. 

UOffMlO  B.  is!tA8t66ll, 

Assistant  Secretory  for  Veterans ' 
Employment  and  Trainino. 

|FR  Doc.  85-30182  Filed  12-19-85  3:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMMSStON 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Regtetratfon;  Anttiem  Electronics,  Inc.; 
Common  Stock,  $.125  Par  Value  (fTFe 
No.  1-8566) 

December  16. 1985. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 


Exchange  Cofmmssion  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc. 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Anthem  Electronics,  Inc.  in  making  its 
decision  to  withdraw  the  common 
shares  from  listing  and  registralion 
considered  the  costs  of  maintaining  the 
dual  listing  of  the  common  shares  on  the 
the  NYSE  and  Amex.  The  issuer  does 
not  see  any  advantage  in  the  dual 
trading  of  the  common  shares  and 
believes  that  dual  listing  would 
fragment  the  market  for  such  shares. 

Any  interested  person  may,  on  or 
before  January  6, 1986,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington.  DC 
20549,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  te.rms.  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  informatioo 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fohn  Wbe«ler, 
Secretary. 

(FR  Doc  85-30119  Filed  12-19-85:  8.45ain| 
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(FH«  No.  22-14372] 

Application  and  Opporturrity  for 
Heerfng;  Storage  EQutties,  Inc. 

December  16, 1985. 

Notice  is  hereby  given  that  Storage 
Equities,  Inc.,  a  California  corporation 
("Applicant")  has  filed  an  application 
under  clause  (ii)  erf  section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  that  the  trusteeship 
of  Trust  Services  of  America,  Inc..  a 
California  corporation  f"TSA')  (as 
successor  trustee  to  First  Interstate  Bank 
of  California,  a  California  banking 
corporation),  under  a  tenth  supplement 
of  an  existing  indenture  qualified  under 
the  Act  is  not  so  iikelj'  to  mvolve  a 
materia!  confKct  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investor*  to  disqualify 
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TSA  from  acting  as  trustee  under  such 
tenth  supplement. 

Section  310(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall 
within  ninety  (90)  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
interest  or  resign.  Subsection  (1)  of  such 
section  provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding. 

However,  under  clause  (ii)  of 
subsection  (1).  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  other 
securities  of  the  issuer  are  outstanding, 
if  the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
such  qualified  indenture  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  alleges  that: 

1.  TSA.  as  successor  trustee,  currently 
is  acting  as  trustee  under  an  indenture 
(the  "Indenture")  and  several  prior 
supplements  thereto  under  which  the 
applicant  is  an  obligor.  The  Indenture, 
dated  as  of  August  9, 1983.  is  between 
Applicant  and  TSA  and  provides  for  the 
periodic  issuance  of  secured  notes  in 
partial  consideration  for  the  purchase  of 
property  by  Applicant.  This  indenture 
was  filed  as  Exhibit  4.3  to  Applicant's 
Registration  Statement  No.  2-80850  filed 
under  the  Securities  Act  of  1933,  and  has 
been  qualified  under  the  Trust  Indenture 
Act  in  connection  with  a  Form  T-1  filing. 
File  No.  22-12633. 

Applicant  has  also  entered  into,  and 
filed  by  way  of  post-effective 
amendments  to  the  registration 
statement  stated  above,  prior 
supplements  under  which  TSA  is  a 
trustee.  Applicant  has  issued  several 
series  of  its  secured  notes  under  the 
prior  supplements. 

2.  Applicant  wishes  TSA  to  continue 
as  Trustee  under  the  tenth  supplemental 
indenture  executed  October  3, 1985. 

3.  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indenture  or  prior 
supplements  thereto. 

4.  Each  series  of  secured  notes  issued 
under  the  prior  supplements  is  secured 
by  separate  and  distinct  assets  of 
Applicant  so  that  should  TSA  have 
occasion  to  proceed  against  the  security 


under  any  series  of  notes,  such  action 
would  not  affect  the  security,  or  the  use 
of  any  security,  under  any  other  series. 
Thus,  the  existence  of  the  other 
trusteeships  should  not  inhibit  or 
discourage  TSA's  actions  under  any  one 
series. 

The  Applicant  has  waived  notice  of 
hearing,  hearing  on  the  issues  raised  by 
its  Application  and  all  rights  to  specify 
procedures  under  Rule  8(b)  of  the  Rules 
of  Practice  of  the  Securities  and 
Exchange  Commission  in  connection 
with  this  matter.  For  a  more  detailed 
statement  of  the  matters  of  fact  and  law 
asserted,  all  persons  are  referred  to  said 
Application.  File  No.  22-14067,  which  is 
a  public  document  on  file  in  the  office  of 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
January  10. 1986,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  Application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  Washington.  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  Application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

lohn  Wheeler. 

Secretary. 

|FR  Doc.  85-30120  Filed  12-19-85,  8:45  am] 
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(Release  No.  34-22714;  FH«  No.  SR-Amex- 
85-34]  I 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  Amendments  to  Amex 
Company  Guide— Sections  103  and 
104  J 

The  American  Stock  Exchange,  Inc. 
("Amex")  submitted  on  September  16. 
1965,  copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  amend 
sections  103  and  104  of  the  Amex 
Company  guide  which,  in  part,  govern 


the  features  of  (1)  convertible  preferred 
issues,  and  (2)  convertible  bonds  and 
debentures,  respectively,  that  may  be 
listed  on  the  Exchange.  Under  Rule  104, 
the  Amex  proposes  to  permit  listing  of 
convertible  bonds  and  debentures  if  the 
underlying  issue  into  which  the  bond  or 
debenture  is  convertible  is  subject  to 
last  sale  reporting.' 

In  addition,  the  Amex  proposes  under 
both  sections  103  and  104  to  permit 
listing  of  (1)  convertible  preferred  and 
(2)  convertible  bonds  and  debentures, 
respectively,  which  grant  the  issuer 
discretion  temporarily  to  reduce  the 
conversion  price  of  the  preferred  stock 
or  debt.  Sections  103  and  104  currently 
prohibit  listing  of  convertible  preferred 
or  debt  issues  with  such  provisions — 
known  as  "flush  out"  provisions — 
attached.  Under  the  proposal,  the  price 
reduction  will  be  permissible  only  if  the 
company  establishes  a  minimum  period 
of  ten  business  days  within  which  such 
reduction  will  be  in  effect.* 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22429,  September  19, 1985)  and  by 
publication  in  the  Federal  Register  (50 
FR  39200,  September  27, 1985).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 


'  Currently.  Ihe  Amex  will  list  convertible 
preferred  and  debt  only  if  the  underlying  issue  is 
listed  on  Amex  or  Ihe  New  York  Stock  Exchange. 

'On  December  11,  IMS.  the  Amex  filed 
Amendment  No.  1  to  Ihe  proposed  rule  change  to 
provide  that  the  Amex  would  not  list  convertible 
preferred  or  debt  issues  giving  the  company  the 
right  to  "reduce"  the  conversion  price,  unless  a 
minimum  conversion  period  of  ten  business  days 
was  established.  The  Amex's  original  proposal 
would  have  prohibited  listing  if  the  company  would 
"adjust"  the  conversion  price  unless  a  ten  business 
day  window  period  was  provided  for. 

Amex  has  stated  that  the  amendment  makes  clear 
that  listed  companies  will  l>e  able  to  use  "flush  out" 
provisions  for  convertible  securities  only  to  effect  a 
reduction  in  the  conversion  price.  See  letter  from 
Michael  S.  Emen.  Vice  President  and  Counsel. 
Amex.  to  Michael  Cavalier.  Branch  Chief.  Division 
.  of  Market  Regulation,  dated  December  10, 198S. 
Thus,  the  proposal  does  not  encompass  listing 
convertible  issues  when  the  issuer  could  increase 
the  conversion  price. 

The  Amex  has  indicated  that  its  disclosure 
policies  in  Sections  401-40Sof  the  Amex  Company 
Guide  apply  fully  to  any  reduction  by  an  issuer  of 
the  conversion  price  of  convertible  preferered. 
t>onds  or  debentures.  Telephone  conversation 
between  Donald  Nisonoff.  Attorney.  SEC.  and 
Benjamin  Krause.  Senior  Vice  President,  Amex.  on 
December  13. 1985. 


requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  13, 1985. 
John  Whaeler, 
Secretary 
[FR  Doc.  65-60118  Filed  12-19-85:  8:45  am) 

BILUNQ  CODE  W10-«1-« 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2222; 
Amdt#1] 

Florida;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  (50 
FR  50697),  which  was  issued  in 
accordance  with  the  President's 
declaration  of  December  3, 1985,  is 
hereby  amended  in  accordance' with  the 
amendment  dated  December  11, 1985,  to 
include  Calhoun,  Jefferson  and  Liberty 
Counties  because  of  damage  from 
Hurricane  Kate  and  flooding  beginning 
on  or  about  November  20, 1985.  All  other 
information  remains  the  same;  i.e.,  the 
termination  date  for  filing  applications 
for  physical  damage  is  the  close  of 
business  on  February  3, 1986,  and  for 
economic  injury  until  the  close  of 
business  on  September  3, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008} 

Dated:  December  13, 1985. 
Bernard  Kulilc, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  85-30108  Filed  12-19-85;  8:45  amj 

BU.UNQ  CODE  W»S-01-M 


[Declaration  of  Disaster  Loan  Area  #2221] 

Maryland;  Declaration  of  Disaster  Loan 
Area 

The  Counties  of  Anne  Arundel,  St. 
Mary's,  Garrett,  Washington  and  the 
adjacent  Counties  of  Calvert,  Frederick 
and  Allegany  in  the  State  of  Maryland 
constitute  a  disaster  area  because  of 
damage  caused  by  a  severe  storm, 
flooding,  high  winds  and  tidal  surge 
which  occurred  on  November  4, 1985. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  February  10, 1986,  and  for 
economic  injury  until  the  close  of 
business  on  September  11, 1986,  at  the 
address  listed  below:  Disaster  Area  2 
OfHce,  Small  Business  Administration, 


Richard  B.  Russell  Federal  Bldg.,  75 
Spring  St.,  SW.,  Suite  822.  Atlanta, 
Georgia  30303,  or  other  locally 
announced  locations. 
The  interest  rates  are: 


Homeowners  with  credit  available  elM>wh«fe_. 
Homeownere    without    credit    available    elae- 


Bubinesaes  with  credit  available  elsewhere 

Businesses  without  credit  available  elsewhere  ... 

Businesses  (EIDL)  without  credit  available 
elsewhere _ 

Other  (non-profit  organizations  including  char- 
itable and  religious  organizaliofu) _».- 


8.000 
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s.oao 
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4.000 

WMO 


The  number  assigned  to  this  disaster 
is  222106  for  physical  damage  and  for 
economic  injury  the  number  is  635700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Dated:  December  11, 1985. 
)ames  C  Sanders, 
Administrator. 

[FR  Doc.  85-30109  Filed  12-19-85;  8:45  am] 
BIUJNQ  CODE  M2S-01-M 


[Declaration  of  Disaster  Loan  Area  #2218; 
Amdt.  #2] 

Virginia;  Declaration  of  Disaster  Area 

The  above-numbered  Declaration  (50 
FR  48145)  as  amended  (50  FR  50028)  is 
hereby  further  amended  in  accordance 
with  the  Notice  of  Amendment  to  the 
President's  declaration,  dated  November 
16, 1985,  to  include  ChesterHeld,  King 
George,  Surry,  York  and  Mathews 
Counties,  and  the  independent  City  of 
Poquoson  because  of  damage  from 
severe  storms,  iandslides  and  flooding 
beginning  on  or  about  November  3, 1985. 
All  other  information  remains  the  same; 
i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  of  January  10, 1986, 
and  for  economic  injury  until  the  close 
of  business  on  August  11, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  20, 1985. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  85-30110  Filed  12-19-85;  8:45  am] 

BILUNO  CODE  MSS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2224] 

West  Virginia;  Declaration  of  Disaster 
Loan  Area 

The  County  of  Marshall  and  the 
adjacent  County  of  Ohio  in  the  State  of 
West  Virginia  constitute  a  disaster  area 
because  of  damage  caused  by  flooding 
which  occurred  on  November  26-27, 
1985.  Applications  for  loans  for  physical 


damage  may  be  filed  until  the  close  of 
business  on  February  10, 1986.  and  for 
economic  injury  until  the  close  of 
business  on  September  10, 1986,  at  the 
address  listed  below:  Disaster  Area  2 
Office,  Small  Business  Administration, 
Richard  B.  Russell  Federal  Bldg.,  75 
Spring  St.,  S.W.,  Suite  822,  Atlanta. 
Georgia  30303.  or  other  locally 
announced  locations. 
The  interest  rates  are: 


Homeowners  with  credit  availat>le  elsewtwre 

Humeowners    without    credit    available    else- 
Businesses  with  credit  avails()lc  elsewhere 

Businesses  without  credit  availatile  elsewhere  — 
Businesses    (EIDL)    without    credit    available 
elsewhere 


Other  (non-profit  organizations  including  char- 
itable and  religious  organizational 


4iiao 

40)0 
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The  number  assigned  to  this  disaster 
is  222406  for  physical  damage  and  for 
economic  injury  the  number  is  635600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  10, 1985. 
lames  C  Sanders, 
Administrator. 
[FR  Doc.  85-30111  Filed  12-19-85;  8:45  am] 

BIIXING  CODE  n26-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

[Dockets  43656  (Maryland);  43657  (Arizona); 
43658  (Vermont)  1 

55  Mile  Per  Hour  Hearings 

agency:  Department  of  Transportation, 

(DOT). 

action:  Notice  of  Hearings/Instituting 

Order. 

SUMIMARY:  The  Secretary  of 
Transportation  (Secretary)  delegates  to 
the  Chief  Administrative  Law  Judge 
authority  to  hold  three  oral  evidentiary 
hearings  to  inquire  into  whether  the 
States  of  Arizona,  Maryland,  and 
Vermont  have  failed  to  comply  with  23 
U.S.C.  154  and  23  CFR  Part  659  for  fiscal 
year  1984. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  requests  from  the  general 
public  about  these  proceedings  should 
be  directed  to  Sam  Whitehom,  Office  of 
the  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  400  7th  St., 
SW..  Washington.  DC,  20590  (202)  472- 
5577. 

Background 

In  1974,  Congress  directed  the        ' 
Department  of  Transportation 
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(Departnipnt  or  DOT)  (u  ensure  that 
States  enforce  a  national  maximum  55 
mile  per  hour  (MPH)  speed  limit  Under 
23  U.S.C  141.  each  State  must  certify  to 
the  Department  that  it  is  enforcing  the 
speed  limits  on  its  public  highways. 
Under  23  US.C.  154.  each  State  must 
submit  data  to  the  Department 
supporting  that  certification.  This  data 
must  include  the  percentage  of  motor 
vehicles  exceeding  the  55  MPH  speed 
limit.  Section  154  also  provides  that  the 
Department  shall  Withhold  up  to  10 
percent  of  a  State's  Federal-aid  non- 
interstate  highway  funds  following  a 
liscal  year  in  which  more  than  50 
percent  of  the  motor  vehicles  traveling 
on  that  State's  highways  which  are 
posted  at  55  MPH  exceed  that  limit. 
Section  154  also  grants  the  Secretary 
discretion  to  delay  imposition  of 
sanctions  in  hardship  cases.  It  further 
states  thai  funds  withheld  shall  be 
apportioned  if  the  State  complies  with 
the  law  for  the  fiscal  year  for  which  the 
funds  were  withheld.  There  is  no 
statutory  requirement  that  a  hearing  be 
conducted  prior  to  imposition  of  any 
sanction. 

Federal  Highway  Administration 
(FHWA)  implementing  regulations.  23 
CFR  Part  659,  provide  procedures 
concerning  how  each  State  must  certify 
its  compliance.  (FHWA  is  an  operating 
administration  within  DOT).  Generally, 
each  State  develops  a  plan  to  monitor 
speeds,  the  plan  is  subject  to  FHWA 
review  and  approval.  By  January  1  of 
each  year,  each  State  must  certify  its 
compliance  for  the  preceding  fiscal  year 
and  submit  information  to  support  that 
certincatJon. 

A  State  that  can  not  make  a 
compliance  certification  is  accorded  a 
number  of  opportunities  to  argue  its 
case  to  the  Department.  First,  informal 
hearings  may  be  held.  If  that  proceeding 
results  in  a  preliminary  non-compliance 
determination,  a  State  may  request  a 
formal  hearing,  if  that  proceeding  results 
in  a  final  non-compliance  determination, 
a  State  may  request  yet  another  set  of 
informal  meetings  to  discuss  sanctions 
and  hardship  factors. 

In  December  1984.  Vermont. 
Maryland,  and  Arizona  submitted  data 
on  speed  limit  observance  on  their 
respective  highways  for  the  period  from 
October  1. 1983  to  September  3a  1984. 
On  February  8. 1985.  the  Governor  of 
each  Stale  was  notified  that  based  on 
the  State-submitted  data,  each  State 
appeared  not  to  be  in  compliance  with 
the  law.  Each  State  was  accorded  an 
opportunity  to  show  why  a  penalty 
should  not  be  imposed. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA;  also  an 
operating  administration  within  E)OT) 


JMI 


and  the  FHWA  held  informal  hearings 
for  the  States  (Arizona-March  13. 1985: 
Vermont-March  26, 1985:  and  Maryland- 
May  22, 1985)  to  discuss  each  States  55 
MPH  compliance  program.  Transcripts 
of  those  hearings  were  taken  and  each, 
along  with  any  documents  submitted  for 
those  hearings,  will  be  placed  in  the 
appropriate  dockets  established  by  this 
order. 

In  June  1985.  each  State  was  notified 
by  the  FHWA  and  NHTSA 
Administrators  that  its  program  was  not 
in  compliance  (the  preliminary  decision) 
with  the  55  MPH  law.  Copies  of  the 
letters  of  notification  will  be  placed  in 
the  appropriate  docket  Each  State  was 
accorded  on  opportunity  to  request  a 
formal  hearing,  as  provided  under  23 
CFR  659.21(d).  Each  State  has  done  so. 

Under  23  CFR  659.21(d).  if  a  State 
requests  a  hearing,  the  Secretary  must 
convene  one  to  determine  whether  a 
State  is  in  compliace  with  the  law.  If, 
after  the  hearing,  the  Secretary  finds  a 
State  not  to  be  in  compliance,  the 
Administrators  of  NHTSA  and  FHWA 
must  notify  the  Governor  of  the  finding 
and  any  proposed  reduction  in 
apportioned  funds.  The  Governor  of  the 
State  is  also  informed  that  he  or  she 
may  request  within  20  days  from  the 
date  of  the  letter,  a  delay  in  imposition 
of  the  penalty  based  upon  hardship.  23 
CFR  659.21(d)  and  659.19(c). 

Under  the  regulation,  the  State  then 
may  request  another  informal  meeting  to 
discuss  the  questions  of  sanctions  and 
any  hardship  factors. 

To  date  the  Department  has  not 
conducted  a  formal  hearing  under  23 
CFR  659.21(d)  to  determine  if  a  State  has 
complied  with  the  55  MPH  requirements. 
The  regulation  provides  States  an 
opportunity  to  request  a  hearing  on  the 
record  according  to  the  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C. 
551  et  seq.  (APA). 

Therefore,  to  investigate  whether  each 
State  has  complied  with  the  55  MPH 
law.  I  direct  that  the  Chief 
Administrative  Law  fudge  of  the  Office 
of  Hearings  hold  a  separate  hearing  for 
each  of  the  three  States  mentioned 
above.  By  this  order,  I  establish  three 
separate  dockets  for  these  cases:  4365/' 
Arizona.  43656  Maryland,  and  43658 
Vermont.  The  Chief  Administrative  Law 
Judge  of  the  Office  of  Hearings  will  be 
responsible  for  assigning  the  cases  to 
other  Administrative  Law  Judge  (ALJs) 
as  necessary. 

The  ALJ  shall  take  testimony,  accept 
evidence  and  generally  develop  a  record 
to  determine  each  State's  compliance 
with  the  55  MPH  law  and  regulations  for 
the  period  from  October  1, 1983.  to 
Septemt>er  30, 1984.  However,  the 
legitimacy  of  the  underlying  regulation. 


governing  how  the  determinations  on 
compliance  are  made,  is  not  at  issue.  At 
the  conclusion  of  the  hearing,  the  ALJ 
shall  issue  a  Recommended  Decision  on 
the  question  of  compliance.  In  addition, 
the  ALJ  shall  certify  the  record  to  the 
Secretary. 

The  ALJ's  ability  to  rule  on  questions 
of  relevance  and  materiality  is  not 
limited  by  the  above  directives. 

Procedural  Schedule 

The  Department  intends  to  expedite 
these  cases  because  of  their  effect  on 
the  Federal-aid  highway  funds 
apportionment  for  fiscal  year  1986.  The 
procedural  schedule  set  out  below 
provides  an  appropriate  amount  of  time 
for  the  various  procedural  steps, 
minimizes  any  disruption  to  State 
projects,  and  provides  the  Department 
sufficient  time  to  review  each  case  on  its 
merits.  The  schedule  is  as  follows: 

Prehearing  Conference:  December  30, 
1985.  If  the  ALJ  determines  that  this  date 
must  be  changed,  a  notice  of  the  new 
date  will  be  published  in  the  Federal 
Register. 

Submission  of  Recommended 
Decision  to  the  Secretary:  on  or  before 
February  18, 1986. 

Submission  of  Briefs  on  compliance  to 
the  Secretary:  10  days  after  the  ALJ 
issues  a  Recommended  Decision  (to  be 
filed  with  the  Dockets  Section). 

Submission  of  Briefs  on  other  issues 
to  the  Secretary:  10  days  after  the  ALJ 
issues  a  Recommended  Decision  (to  be 
filed  with  the  Dockets  Section). 

The  ALJ  shall  establish  the  procedural 
schedule.  The  Recommended  Decision 
shall  only  address  the  issue  of  each 
State's  compliance.  If  the  ALJ 
determines  that  briefs  to  the  ALJ  are 
necessary,  they  are  limited  to  this  issue 
only. 

To  expedite  the  entire  process  set  out 
in  23  CFR  Part  659.  each  State,  in  a  brief 
on  other  issues  to  the  Secretary,  should 
address  what  mitigating  factors  existed 
during  the  relevant  reporting  period  that 
may  or  could  have  affected  the  State's 
ability  to  certify  compliance  with  the 
law:  what  factors  exist  or  existed 
during  the  relevant  reporting  period,  that 
suggest  that  a  hardship  deferral  is 
warranted:  and  what  factors  might  be 
considered  in  setting  a  percentage  of 
Federal-aid  highway  funds  to  be 
withheld.  (The  preamble  to  23  CFR  Part 
659.  45  FR  64488,  September  29. 1980 
lists  a  numt>er  of  factors  that  the 
Department  will  consider  including 
legislative  actions,  budgetary 
considerations,  judicial  actions,  and 
proposals  for  additional  actions  that  will 
be  undertaken  to  bring  the  State  into 
compliance).  Any  material  that  each 
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State  desires  to  be  considered  should  be 
submitted  with  the  brief  to  the 
Secretary.  No  oral  argument  before  the 
Secretary  will  be  provided. 

Appendix  A  lists  the  information  each 
State  must  provide  to  the  other  parties 
at  the  prehearing  conference.  Other 
discovery  requests  should  be  addressed 
at  the  prehearing  conference. 

The  ALJ  has  authority  to  limit  the 
scope  of  discovery,  and  to  ensure  that 
discovery  does  not  delay  the 
proceeding.  The  Department  does  not 
believe  that  a  significant  amount  of 
discovery  will  be  necessary  because  the 
issues  are  limited,  and  informal 
meetings  have  already  taken  place.  The 
ALJ  should  consider  this  in  ruling  on 
discovery  matters. 

Procedures 

The  rules  of  practice  governing  the 
proceeding  shall  be  those  set  forth  in 
Appendix  B.  They  are  based  on  49  CFR 
Part  511.  While  Part  511  states  that  the 
procedures  are  applicable  only  for 
proceedings  conducted  pursuant  to 
section  508(a)(2)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  they 
provide  a  general  outline  for  the  conduct 
of  administrative  proceedings. 
Therefore,  certain  modifications  have 
been  made  for  purposes  of  the 
proceedings  instituted  by  this  order. 

By  this  order,  the  General  Counsel  is 
delegated  the  authority  of  the  Secretary 
to  rule  on  all  matters  raised  in  any 
interlocutory  appeal  appeals  under 
511.24  of  the  procedures  in  appendix  B. 
Requests  by  non-parties  to  participate 
must  be  filed,  and  served  on  all  parties, 
not  less  than  one  day  prior  to  the  pre- 
hearing conference. 

Burdens 

NHTSA/FHWA  shall  bear  the  burden 
of  proving  that  a  State  is  not  in 
compliance  with  the  55  MPH  speed  limit 
requirements.  The  State  then  has  the 
burden  of  refuting  that  proof. 

Parties/Separation  of  Functions 

Because  this  is  a  matter  between  the 
Department  and  the  States,  parties  to 
the  proceedings  include  each  respective 
State  and  staff  from  FHWA  and 
NHTSA.  NHTSA  and  FHWA  will  act  as 
one  party.  Any  other  interested  person 
may  file  a  notice  of  intention  to 
participate  in  the  proceeding,  as 
provided  for  in  511.17  of  the  procedures 
in  Appendix  B. 

FHWA  and  NHTSA  staff  litigating 
these  cases  shall  not  advise  the 
Secretary  on  the  issue  of  compliance.  If 
the  Administrators  advise  the  staff  on 
the  issue  of  compliance,  the 
Administrator  shall  not  advise  the 
Secretary  on  this  issue. 


Stipulations/Settlenaent  Offers 

The  parties  may  stipulate  on  non- 
compliance and  procedural  matters.  The 
parties  may  not  stipulate  that  a  State  is 
in  compliance,  since  a  preliminary 
noncompliance  decision  has  already 
been  made. 

It  is  possible  that  the  parties  may 
reach  a  settlement  or  compromise 
outside  of  the  hearing  process  on  a 
number  of  matters  that  are  not  a  part  of 
the  hearing.  If  so,  the  proposed 
agreement  must  be  reduced  to  writing 
by  the  parties  and  submitted  to  the 
Secretary,  as  provided  for  In  511.26  of 
the  procedures  in  Appendix  B. 

If  a  State  wishes  to  withdraw  its 
request  for  a  formal  hearing,  and  resolve 
the  matter  informally  and  thereby  waive 
its  right  to  such  a  proceeding,  the 
Governor  can  file  motion  or  submit  a 
letter  (which  will  be  treated  like  a 
motion]  to  the  Secretary  to  that  e^ect. 
The  letter  must  be  served  on  all  parties 
and  the  presiding  ALJ.  Until  the 
Secretary  grants  or  denies  the  request  or 
motion,  the  proceeding  will  be 
suspended.  If  the  motion  is  granted,  the 
proceeding  will  be  terminated.  If  the 
request  or  motion  is  denied,  additional 
time  will  be  provided. 

Post-hearing  procedures 

When  the  Secretary  makes  a  final 
compliance  decision,  after  receipt  of  all' 
the  evidence  and  briefs,  the 
Administrators  will  notify  each  State  of 
the  decision  and  if  the  decision  is  of 
non-compliance,  the  proposed 
percentage  of  funds  to  be  withheld. 

Under  23  CFR  Part  659,  a  State  that 
receives  a  final  non-compUance  decision 
by  the  Secretary  has  20  days  to  request 
a  meeting  with  the  Administrators  of 
FHWA  and  NHTSA  to  discuss  the 
question  of  sanctions.  Meetings  will  be 
held  as  soon  as  possible  after  receipt  of 
the  request. 

Do<J(ets 

A  separate  docket  shall  be 
estabHshed  for  each  State.  The  docket 
shall  be  maintained  in  the  Docket 
Section,  Documentary  Services  Division, 
400  7th  St.,  SW.,  Room  4107. 
Washington,  DC  20590.  and  any  and  all 
documents  or  pleadings  must  be  filed 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.  All  correspondence,  the  transcripts 
of  each  of  the  informal  meetings  and  any 
material  submitted  in  conjunction  with 
those  meetings,  and  the  data  concerning 
the  55  MPH  certification  shall  be  placed 
in  the  docket.  Any  party  to  the 
proceeding  may  request  that  any  of  the 
material  referred  to  above  be  placed  in 
the  hearing  record. 


Since  this  matter  has  now  been  set 
down  for  a  hearing  before  an  AL),  all 
subsequent  material  filed  shall  be 
addressed  to  the  ALJ.  A  preliminary 
service  list  is  attached  (Appendix  C). 
This  order  will  be  published  in  the 
Federal  Register. 

Issued  in  Washington,  DC.  on  December  9, 
1985. 

Elizabeth  Hanfoid  Dole. 

Secretary  of  Transportation. 

Appendix  A — Information  Request 

This  request  for  information  and 
document  production  is  being  submitted 
pursuant  to  the  United  States 
Department  of  Transportation's 
Instituting  Order  of  December  9, 1985. 
Each  State  is  instructed  to  answer  the 
following  questions  and  submit 
documentation,  as  required.  Each  State's 
response  must  be  received  by  the. 
parties  and  the  Chief  Administrative 
Law  Judge  no  later  than  the  pre-hearing 
conference. 

1.  In  December  1984.  the  State 
submitted  its  annual  certification  of 
speed  limits  for  the  period  October  1, 
1983  to  September  30, 1984  (hereinafter 
referred  to  as  the  certification).  Please 
verify  the  accuracy  of  that  certiHcation. 

2.  Does  the  figure  indentified  in  the 
certification  as  representing  the 
percentage  of  monitored  motorists 
exceeding  55  mph,  as  weighted  and 
adjusted  in  accordance  with  the 
applicable  regulations  and  guidelines, 
exceed  50  percent? 

3.  Submit  data  supporting  or 
pertaining  to  the  certification.  Summary 
data  is  sufficient  provided  that  such 
data  verifies  the  figures  set  forth  in  the 
certification. 

4.  If  the  supporting  data  identified  in 
item  3  does  not  verify  the  information 
set  forth  in  the  certification,  all  known 
detailed  supporting  data  must  be 
submitted.  Discrepancies  must  be 
specifically  identiRed  and  explained. 

5.  Identify  all  witnesses  which  the 
State  may  present  at  the  hearing. 

6.  Submit  the  following  information 
for  each  of  the  witnesses  identified  in 
item  5:  Name,  employer,  position, 
education  and  expertise. 

7.  Submit  a  summary  of  the  testimony 
to  be  presented  by  each  of  the 
individuals  identified  in  item  5. 

8.  Submit  a  copy  of  expert  reports,  if 
any,  which  the  State  plans  to  present  or 
introduce  at  the  hearing,  or  which       """ 
pertains  to  the  State's  anticipated 
presentation  at  the  hearing. 

9.  Submit  all  other  documents  which 
the  State  plans  to  present  or  introduce  at 
the  hearings  which  are  not  specified  in 
the  answers  to  the  previous  items. 
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to.  Authenticate  the  documents 
provided  in  response  to  items  1  through 
9. 

Appendix  B — Procedures  For  the  55 
MPH  Proceedings 

Note. — The  procedures  published  in 
Appendix  B  apply  only  to  these  proceedings. 
While  based  upon  the  text  of  49  CFR  Part  511. 
these  procedures  do  not  amend  or  republish 
Part  511  nor  are  they  intended  to  have 
general  applicability. 

AOJUDtCATIVE  PROCEDURES 

SutHMrt  A— Scope  of  Rules;  Nature  of 
Ad|udteative  Proceedings,  Definitions 

51 1 .1  Scope  of  the  rules. 

511.2  Nature  of  adjudicative  proceedings. 

511.3  Dermitions. 

Suiipart  B— Pleadbtgs;  Form;  EKCCution; 
Service  o«  Documents 

511.11  Cinnmeacenient  of  proceedings. 

511.12  IReserved) 

511.13  Amendments  and  supplemental 
pleadings. 

511.14  Form  and  Tiling  of  documents. 

511.15  Time. 

511.16  Service. 

511.17  Putilic  participation. 

511.18  |Reser\edj 

Sulipart  C    IVettearing  Procedures; 
Motions;  Interlocutory  Appeals;  Summary 
Judgment;  Setttement 

511.21  fVehearing  conferences. 

511.22  IReservedi 

511.23  Motions. 

511.24  interlocutory  appeals. 

511.25  I  Reserved) 

511.26  Settlement 

Subpart  O— Discovery;  Compulsory 
Process 

51  Ul    General  provisions  governing 
discovery. 

511.32  Written  interrogatories  to  parties. 

511.33  F^oductioirviLdocuments  and  things. 

511.34  Requests  for  admission. 

511.35  IReserved] 

511.36  Motions  to  ccmpel  discovery. 

511.37  Sanctions  for  failure  to  comply  with 
order. 

511.38  Subpeoas. 

511.39  Orders  requiring  witnesses  to  testify 
or  provide  other  information  and 
granting  imnranity. 

Sut>part  E— Hearings 

511.41  General  rules. 

511.42  Powers  and  duties  of  Presiding 
Officer. 

511.43  Evidence. 

511.44  Expert  witnesses. 

511.45  In  camera  materials. 

511.46  Proposed  findings,  conclusions,  and 
order. 

511.47  Record. 

511.48  Official  docket. 

511.49  Fees. 

Subpart  F  Recommended  Decision 

511.51  Recommended  decision. 

511.52  IReserved) 


511.53  IReservedi 

511.54  IReserved] 

511.55  IReserved] 
S11.se  {Reserved] 
511.57  {Reserved] 

Sut>part  6— (Reserved] 

Sut>part  H— AppeararKes;  Standards  of 
Conduct 

511.71  Who  may  raalce  appearances. 

511.72  Autlwrily  for  representation. 

511.73  Written  appearances. 

511.74  Attorneys. 

511.75  Persons  not  attorneys. 

511.76  Qualifications  and  standards  of 
conduct. 

511.77  Restrictions  as  to  former  members 
and  employees. 

511.78  Prohibited  communications. 
Autiiarity:  23  U.S.C  141. 154.  and  31S:  49 

CFR  1.48(b)  and  1  JO 

Subpart  A— Scope  of  Rules;  Nature  of 
Adjudicative  Proc«edir>9s,  Definitions 

§511.1    Scope  of  tlw  rules. 

This  part  establishes  mles  of  practice 
and  procedure  for  adjudicative 
proceedings  conducted  pursuant  to 
section  154  of  title  23  U.S.C  and  referred 
to  in  23  CFR  Part  659. 

§511.2    Nature  of  adfudlcative 
proceedir>gs. 

Adjudicative  proceedings  shall  be 
conducted  in  accordance  with  title  5, 
U.S.C.  sectioiu  551  through  559  and  this 
part.  It  is  the  policy  of  the  agency  that 
adjudicative  proceedings  shall  be 
conducted  expeditiously  and  with  due 
regard  to  the  rights  and  interests  of  all 
persons  affected,  and  to  the  public 
interest  Therefore,  the  presiding  officer 
and  all  parties  shall  make  every  effort  at 
each  stage  of  a  proceeding  to  avoid 
unnecessary  delay. 

§511.3    Definitions. 

(a)  As  used  in  this  part: 

(1]  The  term  "application"  means  an 
ex  parte  request  by  a  party  for  an  order 
that  may  be  granted  or  denied  without 
opportunity  for  response  by  any  other 
part. 

(2)  The  tenn  "NHTSA"  means  the 
National  Highway  Traffic  Safety 
Administration.  The  term  "FHWA" 
means  the  Federal  Highway 
Administration. 

(3)  The  term  "NHTSA  Administrator" 
means  the  Administrator  of  the  National 
Highway  Traffic  Safety  Administration. 
The  term  "FHWA  Administrator"  means 
the  Administrator  of  the  FHWA. 

(4)  The  term  "Secretary"  means  the 
Secretary  of  Transportation. 

(5)  Ther  term  "motion"  means  a 
request  by  a  party  for  a  ruling  or  order 
that  may  be  granted  or  denied  only  after 
opportunity  for  response  by  each 
affeced  party. 


(B)  The  term  "party**  means  the 
NHTSA,  (FHWAJ  and  any  person 
named  as  a  party  in  a  proceeding 
governed  by  this  part 

(7)  Ther  term  "person"  means  any 
individual,  partnerhsip.  corporation, 
association,  public  or  private 
organization,  or  Federal  State  or 
municipal  governmental  entity. 

(8)  The  term  "petition"  means  a 
written  request,  made  by  a  person  or  a 
party  and  addressed  to  the  Presiding 
Officer  of  the  Administrator,  that  the 
addresses  take  some  action. 

(9)  The  term  "Presiding  Officer" 
means  the  person  who  conducts  an 
adjudicative  hearing  under  this  part, 
who  shall  be  an  administrative  law 
judge  qualified  under  title  5.  U.S.C. 
section  3105  and  assigned  by  the  Chief, 
Administrative  Law  Judge. 

(10)  (Reserved] 

(11)  The  term  "Documentary  Services 
Division"  means  the  Documentary 
Service  Division,  which  includes  the 
Docket  Section,  of  the  Office  of  the 
Secretjuy. 

(12)  The  term  "staff  means  the  staff 
of  the  National  Highway  Traffic  Safety 
Administration.,  and  the  Federal 
Highway  Administration. 

Subpart  B— Pleadings;  Form; 
Executlva;  Service  of  Documents 

§511.11    Commencement  of  proceedings. 

(a)  Notice  of  institution  of  a 
proceeding.  An  adjudicative  proceeding 
under  this  part  is  commenced  by  the 
issuance  of  an  instituting  order. 

§511.13    Antendments  and  supplemental 
pleadings. 

Whenever  determination  of  a 
controversy  on  the  merits  will  be 
facilitated  threby,  the  Presiding  Officer 
upon  motion,  may  allow  appropriate 
amendments  and  supplemental 
pleadings  which  do  not  unduly  broaden 
the  issues  in  the  proceeding  or  cause 
undue  delay. 

§511.14    Form  and  filing  Of  documents. 

(a)  Filing.  Except  as  othewise 
provided,  all  documents  submitted  to 
the  Secretary.  Administrators  or 
Presiding  Officer  shall  be  addressed  to 
and  filed  with  the  Documentary  Services 
Division  Documents  may  be  filed  in 
person  or  by  mail  and  shall  be  deemed 
filed  on  the  day  of  filing  or  mailing. 

(b)  Caption,  Every  document  shall 
contain  a  caption  setting  forth  the  name 
of  the  action  in  connection  with  which  it 
is  filed,  the  docket  number,  and  the  title 
of  the  document 

(c)  Copies.  An  original  and  nine  (9) 
copies  of  all  documents  shall  be  filed. 
Documents  may  be  reproduced  by 
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printing  or  any  other  process,  provided 
that  any  other  process,  providing  that  all 
copies  filed  are  clear  and  legible. 

(d)  Signature.  (1)  The  original  of  each 
document  filed  shall  be  si^ed  by  a 
representative  of  record  for  the  party  or 
in  (he  case  of  parties  not  represented,  by 
the  party;  or  by  a  partner,  officer,  or 
regular  employee  of  any  corporation, 
pabnership,  or  association,  who  files  an 
appearance  on  behalf  of  the  party. 

(2)  The  act  of  signing  a  document 
constitutes  a  representation  by  the 
signer  that  the  singer  has  read  it.  that  to 
the  best  of  the  signer's  knowledge, 
information  and  belief,  the  statements 
made  in  it  are  true;  and  that  it  is  not 
filed  for  purposes  of  delay. 

§511.15    Thn*. 

(a)  Computation.  In  computing  any 
period  of  time  prescribed  or  allowed  by 
the  rules  in  this  part,  the  day  of  the  act. 
event,  or  defauh  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  The  last  day  of  the 
period  so  computed  shall  be  included, 
unless  it  is  a  Saturday,  a  Sunday,  or  a 
legal  holiday,  in  whi<^  event  the  peiod 
runs  until  the  end  of  the  next  day  which 
is  not  a  Saturday,  a  Sunday,  or  a  legal 
holiday.  When  the  period  of  time 
prescribed  or  allowed  is  less  than  7 
days,  intermediate  Saturdays,  Sundays, 
and  legal  holidays  shall  be  excluded  in 
the  computation.  As  used  in  this  part, 
"legal  holiday"  includes  New  Year's 
DAy,  Independence  Day,  Labor  Day, 
Columbus  Day,  Veteran's  Day, 
Thanksgiving  Day,  Christmas  Day,  and 
any  other  day  appointed  as  a  holiday  by 
the  President  or  the  Congress  of  the 
United  States. 

(b)  (Reserved] 

(cj  Extensions.  For  good  cause  shown, 
the  Presiding  Officer  may  extend  any 
time  limit  prescribed  or  allowed  under 
this  part  or  by  order  of  the  Secretary  or 
the  Presiding  Office,  except  thsoe 
governing  the  filing  of  interlocutory 
appeals  and  appeals  from  Initial 
Decisions  and  those  expressly  requiring 
the  Secretary's  action.  Except  as 
otherwise  provided  by  law,  the 
Secretary,  for  good  cause  shown,  may 
extend  any  time  limit  prescribed  under 
this  part,  or  by  order  of  the  or  the 
Secretary  of  the  Presiding  Officer.  A 
party  or  participant  may  petition  the 
Presiding  Officer  or  the  Secretary  as 
appropriate,  for  an  extension  under  this 
paragraph.  Such  a  petition  shall  be  filed 
prior  to  the  concurrence  of  the  time  limit 
whcih  is  the  subject  of  the  ptition. 


§511.1C 

(a)  Mandatory  service.  Every 
document  filed  with  the  Documentary 
Services  Division  shall  be  served  upon 


all  parties  and  participants  to  a 
proceeding,  and  participants,  and  upon 
the  Presiding  Officer. 

(b)  Service  of  complaint,  ruling  order, 
decision,  or  subpena.  Service  of  a  ruling, 
order,  decision,  or  subpena  may  be 
effected  as  follows: 

(1}  By  registered  or  certified  mail.  A 
copy  of  the  document  shall  be  addressed 
to  Ae  person,  partnership,  corporation 
or  unincorporated  association  to  be 
srved  at  his  or  its  residence  or  principal 
office  or  place  of  business^  registered  or 
certified;  and  mailed;  or 

{2)  By  delivery  to  an  individual.  A 
copy  of  the  document  may  be  delivered 
to  the  person  to  be  served:  or  to  a 
member  of  the  partnership  to  be  served; 
or  to  the  president,  secretary,  or  other 
executive  officer,  or  a  director  of  the 
corporation  or  unincorporated 
association  to  be  served;  or  to  an  agent 
authorized  by  appointment  or  by  law  to 
receive  service;  or 

(3)  By  delivery  to  an  address.  A  copy 
of  the  document  may  be  left  at  the 
principal  office  or  place  of  business  of 
the  person,  partnership,  corporation, 
unincorporated  association,  or 
authorized  agent  with  an  officer,  a 
managing  or  general  agent;  or  it  may  be 
left  with  a  person  of  suitable  age  and 
discretion  residing  therein,  at  the 
residence  of  the  person  or  of  a  member 
of  the  partnership  or  of  an  executive 
officer,  director,  or  agent  of  the 
corporation  or  unincorporated 
association  to  be  served. 

(c)  Service  of  documents  with 
prescribed  response  periods.  When 
service  of  a  document  starts  the  running 
of  a  prescribed  period  of  time  for  the 
submission  of  a  responsive  document  or 
the  occurrence  of  an  event,  the 
document  shall  be  served  as  provided  in 
paragraph  [b]  of  this  section. 

(d)  Service  of  other  documents.  All 
documents  other  than  those  specified  in 
paragraph  (c]  of  this  section  may  be 
served  as  provided  in  paragraph  {b)  of 
this  section,  or  by  ordinary  first-class 
mail,  properly  addressed,  postage 
prepaid. 

(e)  Service  on  a  representative.  When 
a  party  has  appeared  by  an  attorney  or 
other  representative,  service  upon  that 
attorney  or  other  representative  shall 
constitute  service  on  the  party. 

(f)  Certificate  of  service.  The  original 
of  every  document  filed  with  the  agency 
and  required  to  be  served  upon  all 
parties  to  a  proceeding  shall  be 
accompanied  by  a  certificate  of  service 
signed  by  the  party  making  service, 
stating  that  such  service  has  been  made 
upon  each  party  to  the  proceeding. 
Certificates  of  service  may  be  in 
substantially  the  following  form: 


I  heivl>y  certify  that  I  have  this  day  aen/ed 
the  foregoing  docwnenl  upon  all  partie*  of 
record  in  (bis  prooeeding  by  aaiiing.  postal^ 
prepaid  (or  by  ddiveriqg  in  person)  a  copy  to 
each  such  party. 

Dated  at this day 

of .  19 . 

(Signature)    

For 

(g)  Date  of  Service.  The  date  of 
service  of  a  document  shall  be  the  date 
on  which  the  document  is  deposited  in 
the  United  States  mail  or  is  (felivered  in 
person. 

§  51 1.17    Public  participation. 

Participant  Status.  Any  person 
interested  in  a  proceeding  commenced 
pursuant  to  the  instituting  order  issued 
by  the  Secretary  who  desires  to 
participate  in  the  proceeding,  shall  file 
with  the  Documentary  Services  Division 
a  notice  of  intention  to  participate  in  the 
proceeding  and  shall  serve  a  copy  of 
such  notice  on  each  party  to  the 
prooeedii\g  and  the  presidiiig  officer.  A 
notice  of  intention  to  participate  shall  be 
filed  not  later  than  1  day  prior  to  the 
commencement  of  the  prehearing 
conference.  Untimely  filings  wiD  not  be 
accepted  absent  a  determination  by  the 
Presiding  OHicer  that  the  person  making 
the  request  has  made  a  substantial 
showing  of  good  cause  for  failure  to  file 
on  time.  Any  person  who  files  a  notice 
to  participate  in  the  proceeding  as  a 
nonparty  shall  be  known  as  a 
participant"  and  shall  have  the  rights 
specified  in  5  511.41(d). 

§511.18    tR«swwll 

Subpart  C — Prehearing  Procedures; 
Motions;  ktterioaRory  Appeals; 
Sumnury  Judgment;  Settlement 

§  5 1 1 .2 1    Prehearing  conferences. 

(a)  When  held.  (1)  A  prehearing 
conference  shall  be  held  in  person  or  by 
conference  telephone  call,  except  in 
unusual  circumstances,  approximately 
ten  (10)  business  days  after  publication 
in  the  Federal  Register  of  the  instituting 
order  to  consider  any  or  all  the 

following: 

(ii)  Idenliflcatioo.  simpliikatioo  ami 
clarificcition  of  the  issues: 

(iv)  Stipulations  and  admissions  of 
fact  and  of  the  content  and  authenticity 
of  documents; 

(v)  Oppositions  to  notices  of  oral 
examination; 

(vi)  Motions  for  protective  orders  to 
limit  or  modify  discovery; 

(vii)  Issuance  of  subpenas  to  compel 
the  appearance  of  witnesses  and  the 
production  of  documents; 

(viii)  Limitation  of  the  number  of 
witnesses,  partjculariy  the  avoidance  of 
duplicate  expert  witnesses; 
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(ix)  Matters  of  which  official  notice 
will  be  taken  and  matters  which  may  be 
resolved  by  reliance  upon  findings  of 
other  Federal  agencies;  and 

(x)  Other  matters  which  may  expedite 
the  conduct  of  the  hearing. 

§511^    (Reserved)     . 

§511.23    Motions. 

(a)  Presentations  and  dispositions. 
During  the  time  a  proceeding  is  before  a 
Presiding  Officer,  all  motions,  whether 
oral  or  written,  except  those  filed  under 
§  511.42(e).  shall  be  addressed  to  the 
Presiding  Officer,  who  shall  rule  upon 
them  promptly  after  affording  an 
opportunity  for  response. 

(b)  Written  motions.  All  written 
motions  shall  state  the  particular  order, 
ruling,  or  action  desired  and  the  grounds 
therefor.  If  a  motion  is  supported  by 
memoranda,  affidavits  or  other 
documents,  they  shall  be  served  and 
filed  with  the  motion.  All  motions  shall 
contain  a  proposed  order  setting  forth 
the  relief  sought.  All  written  motions 
shall  be  filed  with  the  Documentary 
Services  Division  and  served  on  all 
parties,  and  all  motions  addressed  to  the 
Secretary  shall  be  in  writing. 

(c)  Responses.  Within  five  (5)  days 
after  service  of  any  written  motion  or 
petition  or  within  such  longer  or  shorter 
time  as  may  be  designated  by  these 
Rules  or  by  the  Presiding  Officer  or  the 
Administrator,  the  opposing  party  or 
parties  shall  file  a  written  response  to 
such  motion.  Where  a  motion  would 
affect  only  a  single  party,  or  an 
identifiable  group  of  parties,  the 
Presiding  Officer  or  Secretary  may  limit 
the  response  to  the  motion  to  the      • 
affected  party  or  parties.  Failure  to 
respond  to  a  written  motion  may,  in  the 
discretion  of  the  Presiding  Officer  be 
deemed  as  consent  to  the  granting  of  the 
relief  sought  in  the  motion.  The  moving 
party  shall  have  no  right  to  reply,  except 
as  permitted  by  the  Presiding  Officer  or 
the  Secretary. 

§  5 1 1 .24    Interlocutory  appeals. 

(a)  General.  Rulings  of  the  Presiding 
Officer  may  not  be  appealed  to  the 
Secretary,  except  as  provided  herein. 

(b)  Exceptions — (1)  Interlocutory 
appeals  to  Secretory.  The  Secretary 
may.  in  his  or  her  discretion,  entertain 
interlocutory  appeals  where  a  ruling  of 
the  Presiding  Officer: 

(i)  Requires  the  production  or 
disclosure  of  records  claimed  to  be 
confidential: 

(ii)  Requires  the  testimony  of  a 
supervisory  official  of  the  agency  other 
than  one  especially  cognizant  of  the 
facts  nf  the  matter  in  adjudication: 


(iii)  Excludes  an  attorney  from 
participation  in  a  proceeding  pursuant  to 
§  511.42(b). 

(2)  Procedures  for  interlocutory    - 
appeals.  With  three  (3)  days  of  issuance 
of  a  ruling,  and  party  may  petition  the 
Secretary  to  entertain  an  interlocutory 
appeal  on  a  ruling  in  the  categories 
enumerated  above.  The  petition  shall 
not  exceed  fifteen  (15)  pages.  Any  other 
party  may  file  a  response  to  the  petition 
within  three  (3)  days  of  its  service.  The 
response  shall  not  exceed  fifteen  (15) 
pages.  The  Secretary  shall  thereupon  act 
upon  the  petition,  or  the  Secretary  shall 
request  such  further  briefing  or  oral 
presentation  as  he  may  deem  necessary. 

(3)  Interlocutory  appeals  from  all 
other  rulings — (i)  Grounds.  Interlocutory 
appeals  from  all  other  rulings  by  the 
Presiding  Officer  may  proceed  only 
upon  motion  to  the  Presiding  Officer  and 
a  determination  by  the  Presiding  Officer 
in  writing,  with  justification  in  support 
thereof,  that  the  ruling  involves  a 
controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  ground  for 
differences  of  opinion  and  that  an 
immediate  appeal  from  the  ruling  may ' 
materially  advance  the  ultimate 
termination  of  the  litigation,  or  that 
subsequent  review  will  be  an 
inadequate  remedy. 

(ii)  Form.  If  the  Presiding  Officer 
determines,  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section  that  an 
interlocutory  appeal  may  proceed  a 
petition  for  interlocutory  appeal  may  be 
filed  with  and  acted  upon  by  the 
Secretary  in  accordance  with  paragraph 
(b)(2)  of  this  section. 

(c)  Proceedings  not  stayed.  A  petition 
for  interlocutory  appeal  under  this  part 
shall  not  stay  the  proceedings  before  the 
Presiding  Officer  unless  the  Presiding 
Officer  shall  so  order,  except  that  a 
ruling  of  the  Presiding  Officer  requiring 
the  production  of  records  claimed  to  be 
confidential  shall  be  automatically 
stayed  for  a  period  of  five  (5)  days 
following  the  issuance  of  such  ruling  to 
allow  an  affected  party  the  opportunity 
to  file  a  petition  for  an  interlocutory 
appeal  pursuant  to  §  511.24(b)(2).  The 
filing  of  such  a  petition  shall 
automatically  extend  the  stay  of  such  a 
ruling  pending  the  Secretary's  action  on 
such  petition. 

(d)  The  General  Counsel  of  the 
Department  of  Transportation  is 
delegated  authority  to  consider  and  rule 
on  any  interlocutory  appeals  questions 
directed  to  the  Secretary  of 
Transportation. 

§511.25    (Reserved] 

§511.26    Settlement 
(a)  [Reserved] 


(b)  Availability.  Any  party  shall  have 
the  opportunity  to  submit  an  offer  of 
settlement  to  the  Secretary.  The  offer 
will  not  be  made  a  part  of  the  record  of 
the  proceeding,  unless  the  offer  is 
accepted  by  the  Secretary. 

(c)  Form.  Offers  of  settlement  shall  be 
in  the  form  of  a  consent  agreement  and 
order,  shall  be  signed  by  the  party 
submitting  the  offer  or  his 
representative,  and  may  be  signed  by 
any  other  party.  Each  offer  of  settlement 
shall  be  accompanied  by  a  motion  to 
transmit  to  the  Secretary  the  proposed 
agreement  and  order,  outlining  the 
substantive  provisions  of  the  agreement, 
and  the  reasons  why  it  should  be 
accepted. 

(d)  Contents:  The  proposed  consent 
agreement  and  order  which  constitute 
the  offer  of  settlement  shall  contain  the 
following: 

(1)  An  admission  of  all  jurisdictional 
facts; 

(2)  An  express  waiver  of  further 
procedural  steps,  and  of  all  rights  to 
seek  judicial  review  or  otherwise  to 
contest  the  validity  of  the  order: 

(3)  a  description  of  the  alleged  non- 
compliance, or  violation: 

(4)  Povisions  to  the  effect  that  the 
allegation  of  non-compliance  are 
resolved  by  the  proposed  consent 
agreement  and  order; 

(5)  listing  of  the  acts  of  practices,  if 
applicable  from  which  the  respondent 
shall  refrain; 

(6)  A  detailed  statement  of  the 
corrective  action(s)  which  the 
respondent  shall  execute  and  the 
amount  of  Federal-aid  highway  funds  if 
any.  that  State  shall  have  withheld. 

(e)  Transmittal.  The  Presiding  Officer 
shall  transmit  to  the  Administrator  for 
decision  all  offers  of  settlement  and 
accompanying  memoranda  that  meet  the 
requirements  enumerated  in  paragraph 
(d)  of  this  section.  Any  party  may  object 
to  a  proposed  consent  agreement  by 
filing  a  motion  and  supporting 
memorandum  with  the  Secretary. 

(f)  Stay  of  proceedings.  When  an  offer 
of  settlement  has  been  agreed  to  by  the 
parties  and  has  been  transmitted  to  the 
Secretary,  the  proceedings  shall  be 
stayed  until  the  Secretary  has  ruled  on 
the  offer.  When  an  offer  of  settlement 
has  been  made  and  transmitted  to  the 
Secretary  but  has  not  been  agreed  to  by 
all  parties,  the  proceedings  shall  not  be 
stayed  pending  the  Secretary's  decision 
on  the  offer. 

(g)  Secretary  ruling.  The  Secretary 
will  rule  upon  all  transmitted  offers  of 
settlement.  If  the  Secretary  accepts  the 
offer,  the  Secretary  shall  issue  an 
appropriate  order.  The  order  shall 
become  effective  upon  issuance.  In 
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determining  whether  to  accept  an  offer 
of  settlement,  the  Secretary  will 
consider  the  gravity  of  the  alleged 
violation,  and  any  good  faith  efforts  by 
the  respondent  to  comply  with 
applicable  requirements. 

(h)  Rejection,  if  the  Secretary  reiects 
an  offer  of  settlement,  the  Secretary 
shall  give  written  notice  of  that  decision 
to  the  parties  and  the  Presiding  Officer. 
Promptly  thereafter,  the  Presiding 
Officer  shall  issue  an  order  notifying  Ihe 
parties  of  the  resumption  of  the 
proceedings,  including  any 
modifications  to  the  schedule  resulting 
from  the  stay  of  the  proceedings. 

(i)  Effects  of  rejected  offer.  Rejected 
offers  of  settlement  shall  not  be 
admissible  in  evidence  over  the 
objection  of  any  signatory,  nor  shall  the 
fact  of  the  proposal  of  the  offer  be 
admissible  in  evidence. 

Subpart  D — Discovery;  Computsory 
Process 

§511.31    General  provision*  governing 
discovery. 

(a)  Applicability.  The  discovery  rules 
established  in  this  subpart  are 
applicable  to  the  discovery  of 
information  among  the  parties  to  a 
proceeding.  Parties  seeking  information 
from  persons  not  parties  may  do  so  by 
subpena  in  accordance  with  §  511.38. 

(b)  Discovery  methods.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods:  (1)  Written 
interrogatories;  (2)  requests  for 
production  of  documents  or  things;  (3)  or 
requests  for  admissions.  Unless  the 
Presiding  Officer  otherwise  orders  under 
paragraph  (d)  of  this  section  and 
consistent  with  the  instituting  order  the 
frequency  of  use  of  these  methods  is  not 
limited. 

(c)  Scope  of  discovery.  The  scope  of 
discovery  is  as  follows: 

(1)  in  general.  Parties  may  obtain 
discovery  regarding  any  matter  not 
privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the 
proceedings,  whether  it  relates  to  the 
claim  or  defense  of  the  party,  seeking 
discovery  or  to  claim  or  defense  of  any 
other  party.  It  is  not  ground  for  objection 
that  the  information  sought  will  be 
inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence. 

(2)  Exception.  Parties  may  not  obtain 
discovery  of  documents  which 
accompanied  the  staffs 
recommendation  as  to  whether  an 
instituting  order,  procedures  governing 
these  cases,  or  proposed  Siinctions 
should  be  imposed  or  of  documents  or 
portions  thereof  which  would  be  exempt 


from  discovery  under  Rule  26(b)(3)  of 
the  Federal  Rules  of  Civil  Procedure. 
(3)  Hearing  preparation:  Experts.  A 
party  may  obtain  discovery  of  facts 
known  and  opinions  held  by  experts, 
that  will  be  witnesses  at  the  hearing 
regardless  of  whether  they  are  acquired 
or  developed  in  anticipation  of  or  for 
litigation.  Such  discovery  may  be  had  by 
any  of  the  methods  provided  in 
paragraph  (b)  of  this  section. 

(d)  Protective  orders.  Upon  motion  by 
a  party  or  person  and  for  good  cause 
shown,  the  Presiding  Officer  may  make 
any  order  which  justice  requires  to 
protect  such  party  or  person  from 
annoyance,  embarrassment,  competitive 
disadvantage,  oppression  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following:  (1)  That  the 
discovery  shall  not  be  had;  (2)  that  the 
discovery  may  be  had  only  on  specified 
terms  and  conditions,  including  a 
designation  of  the  time  and/or  place;  (3) 
•that  the  discovery  shall  be  had  only  by  a 
method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovery: 
(4)  that  certain  matters  shall  not  be 
inquired  into,  or  that  the  scope  of 
discovery  shall  be  limited  to  certain 
matters:  (5)  that  discovery  shall  be 
conducted  with  no  one  present  except 
persons  designated  by  the  Presiding 
Officer;  (6)  that  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  shall  not  be 
disclosed  or  shall  be  disclosed  only  in  a 
designated  way  or  only  to  designated 
parties;  and  (7)  that  responses  to 
discovery  shall  be  placed  in  camera  in 
accordance  with  §  511.45.  If  a  motion  for 
a  protective  order  is  denied  in  whole  or 
in  part,  the  Presiding  Officer  may,  on 
such  terms  or  conditions  as  are  just, 
order  that  any  party  provide  or  permit 
discovery. 

(e)  Sequence  and  timing  of  discovery. 
Discovery  may  commence  after  the 
prehearing  conference  under  the 
direction  of,  and  ground  rules 
established  by,  the  Presiding  Officer. 

(f)  Supplementation  of  responses.  A 
party  who  has  responded  to  a  request 
for  discovery  shall  supplement  the 
response  with  information  thereafter 
acquired. 

(g)  Completion  of  discovery.  All 
discovery  shall  be  completed  as  soon  as 
practical  and  consistent  with  the 
instituting  order.  AH  discovery  shall  be 
served  by  a  date  which  affords  the  party 
from  whom  discovery  is  sought  an 
adequate  time  to  respond,  consistent 
with  the  instituting  order. 

(h)  Service  and  filing  of  discovery.  Ail 
discovery  requests  and  written 
responses,  and  all  notices  of  the  taking 
of  testimony,  shall  be  filed  with  the 


Executive  Secretary  and  served  on  all 
parties  and  the  Presiding  Officer. 

(i)  Control  of  discovery.  The  u»e  of 
these  discovery  procedures  is  subject  to 
the  control  of  the  Presiding  Officer,  who 
may  issue  any  just  and  appropriate 
order  for  the  purpose  of  ensuring  their 
timely  completion. 

§511.32    Written  Interrogatories  to  parties. 

(a)  A  vailability;  procedures  of  use. 
Any  party  may  serve  upon  any  other 
party  written  interrogatories  to  be 
answered  by  the  party  served  or,  if  the 
party  served  is  a  public  or  private 
corporation  or  a  partnership  or 
association  or  governmental  agency,  by 
any  officer  or  agent  who  shall  furnish 
such  information  as  is  available  to  the 
party.  Interrogatories  may,  with  leave  of 
the  Presiding  Officer,  be  served  upon 
any  party  consistent  with  the  instituting 
order. 

(b)  Procedures  for  response.  Each 
interrogatory  shall  be  answered 
separately  and  fully  in  writing  under 
oath,  unless  it  is  objected  to,  in  which 
event  the  reasons  for  objection  shall  be 
stated  in  lieu  of  an  answer.  Tlie  answers 
are  to  be  signed  by  a  responsible 
representative  of  the  respondent  and  the 
objections  signed  by  the  representative 
making  them.  The  party  upon  whom  the 
interrogatories  have  been  served  shell 
serve  a  copy  of  the  answers,  and 
objections  if  any  within  5  days  after 
service  of  the  interrogatories.  The 
Presiding  Officer  may  allow  a  shorter  or 
longer  time  for  response.  The  party 
submitting  the  interrogatories  may  move 
for  an  order  under  §  511.38  with  respect 
to  any  objection  to  or  other  failure  to 
answer  an  interrogatory.  •    - 

(c)  Scope  of  interrogatories. 
Interrogatories  may  relate  to  any 
matters  which  can  be  inquired  into 
under  §  511.31(cKl).  and  the  answers 
may  be  used  to  the  extent  permitted 
under  this  part.  An  interrogatory 
otherwise  proper  is  not  objectionable 
merely  because  an  answer  to  the 
interrogatory  would  involve  an  opinion 
or  contention  that  relates  to  fact  or  to 
the  application  of  law  to  fact,  but  the 
Presiding  Officer  may  order  that  such  an 
interrogalorj'  need  not  be  answered 
until  a  later  time. 

(d)  Option  to  produce  business 
records.  Where  the  answer  to  an 
interrogatory  may  be  derived  or 
ascertained  from  the  business  records  of 
the  party  upon  whom  the  interrogatory 
has  been  served,  or  from  an 
examination,  audit  or  inspection  of  such 
business  records,  or  from  a  compilation, 
abstract  or  summary  based  thereon,  and 
the  burden  of  deriving  the  answer  is 
substantially  the  same  for  the  party 
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serving  Ihe  interrogatory  as  for  the  party 
seiA-ed,  it  is  a  sufficient  answer  to  the 
interrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or 
ascertained  and  to  afford  to  the  party 
serving  the  interrogatory  reasonable 
opportunity  to  examine,  audit  or  inspect 
such  records  and  to  make  copies, 
comphcations.  abstracts,  or  summaries. 

§  51 1.33    Production  of  documents  and 
things. 

(a)  Scope.  Any  party  upon  leave  of  the 
Presiding  Officer  may  request  any  other 
party  (1)  to  produce  and  permit  the  party 
making  the  request,  or  someone  acting 
on  behalf  behalf  of  that  party,  to  inspect 
and  copy  any  designated  documents 
(including  writings,  drawings,  graphs, 
charts,  photographs,  phonorecords,  and 
any  other  data  compilation  from  which 
information  can  be  obtained,  translated, 
if  necessary,  by  the  party  in  possession 
into  reasonably  usable  form),  or  (2)  to 
inspect  and  copy,  test  or  sample  tangible 
things  which  constitute  or  contain 
matters  within  the  scope  of  §  511.31(c)(1) 
and  which  are  in  the  possession, 
custody  or  control  of  the  party  upon 
whom  the  request  is  served. 

(b)  Procedure  for  request.  The  request 
may  be  made  at  the  prehearing 
conference  with  leave  of  the  Presiding 
Officer.  The  request  shall  set  forth  the 
items  to  be  inspected  either  by 
individualltem  or  by  category,  and  shall 
describe  each  item  or  category  with 
reasonable  particularity.  The  request 
shall  specify  a  reasonable  time,  place 
and  manner  for  making  the  inspection 
and  performing  the  related  acts. 

'(c)  Procedure  for  response.  The  party 
upon  whom  the  request  is  served  shall 
serve  a  written  response  within  seven 
(7)  days  after  service  of  the  request.  The 
Presiding  Officer  may  allow  a  shorter  or 
longer  time  for  response.  The  response 
shall  state,  with  respect  to  each  item  or 
category  requested,  that  inspection  and 
related  activities  will  be  permitted  as 
requested,  unless  the  request  is  objected 
to,  in  which  event  the  reasons  for 
objection  shall  be  stated.  If  objection  is 
made  to  only  part  of  an  item  or  category, 
that  part  shall  be  so  specified.  The  party 
submitting  the  request  may  move  for  an 
order  under  §  511.36  with  respect  to  any 
objection  to  or  other  failure  to  respond 
to  the  request  or  any  part  thereof,  or  to 
any  failure  to  permit  inspection  as 
requested. 

§  51 1^    Requests  tor  admission. 

(a)  Procedure  for  request.  A  party  may 
serve  upon  any  other  party  a  written 
request  for  the  admission,  for  the 
purposes  of  the  pending  proceeding 
only,  of  the  truth  of  any  matters  within 
the  scope  of  §  511.31(c)(1)  set  forth  in  the 


request  that  relate  to  statements  or 
opinions  of  fact  or  of  the  application  of 
law  to  fact,  including  the  genuineness  of 
documents  described  in  the  request. 
Copies  of  documents  shall  be  served 
with  the  request  unless  they  have  been, 
or  are  otherwise,  furnished  or  made 
available  for  inspection  and  copying. 
The  request  may,  with  leave  of  the 
Presiding  Officer,  be  served  upon  any 
party  after  filing  of  the  answer.  Each 
matter  as  to  which  an  admission  is 
requested  shall  be  separately  set  forth. 

(b)  Procedure  for  response.  The 
matter  as  to  which  an  admission  is 
requested  is  deemed  admitted  unless 
within  seven  (7)  days  after  service  of  the 
request,  or  within  such  shorter  or  longer 
time  as  the  Presiding  Officer  may  allow, 
the  party  to  whom  the  request  is 
directed  serves  upon  the  party 
requesting  the  admission  a  written 
answer  or  objection  addressed  to  the 
matter,  signed  by  the  party  or  the  party's 
representatives.  If  objection  is  made,  the 
reasons  therefore  shall  be  stated. 

The  answer  shall  specifically  admit  or 
deny  the  matter  or  set  forth  in  detail  the 
reasons  why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  A 
denial  shall  fairly  meet  the  substance  of 
the  requested  admission.  When  good 
faith  requires  that  a  party  qualify  an 
answer  or  deny  only  a  part  of  the  matter 
as  to  which  an  admission  is  requested, 
the  party  shall  specify  the  portion  that  is 
true  and  qualify  or  deny  the  remainder. 
An  answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny,  unless  the 
party  states  that  he  or  she  has  made 
reasonable  inquiry  and  that  the 
information  known  or  readily  available 
to  him  or  her  is  insufficient  to  enable 
him  or  her  to  admit  or  deny.  A  party 
who  considers  that  a  matter  as  to  which 
an  admission  has  been  requested 
presents  a  genuine  issue  for  hearing  may 
not,  on  that  ground  alone,  object  to  the 
request  but  may  deny  the  matter  or  set 
forth  reasons  why  the  party  cannot 
admit  or  deny  it.  The  party  who  has 
requested  an  admission  may  move  to 
determine  the  sufficiency  of  the  answer 
or  objection  thereto  in  accordance  with 
§  511.36.  If  the  Presiding  Officer 
determines  that  an  answer  does  not 
comply  with  the  requirements  of  this 
section,  he  or  she  may  order  that  the 
matter  be  deemed  admitted  or  that  an 
amended  answer  be  served. 

(c)  Effect  of  admission.  Any  matter 
admitted  under  this  section  is 
conclusively  established  unless  the 
Presiding  Officer  on  motion  permits 
withdrawal  or  amendment  of  such 
admission.  The  Presiding  Officer  may 
permit  withdrawal  or  amendment  when 


the  presentation  of  the  merits  of  the 
action  will  be  served  thereby  and  the 
party  that  obtained  the  admission  fails 
to  satisfy  the  Presiding  Officer  that 
withdrawal  or  amendment  will 
prejudice  that  party  in  maintaining  an 
action  or  defense  on  the  merits. 

§511.35    [Reserved] 

§  51 1.36    Motions  to  compel  discovery. 

If  a  party  fails  to  respond  to 
discovery,  in  whole  or  in  part,  the  party 
seeking  discovery  may  move  within  five 
(5)  days  for  an  order  compelling  an 
answer,  or  compelling  inspection  or 
production  of  documents,  or  otherwise 
compelling  discovery.  For  purposes  of 
this  subsection,  an  evasive  or 
incomplete  response  is  to  be  treated  as  a 
failure  to  respond.  If  the  motion  is 
granted,  the  Presiding  Officer  shall  issue 
an  order  compelling  discovery.  If  the 
motion  is  denied  in  whole  or  in  part,  the 
Presiding  Officer  may  make  such 
protective  order  as  it  would  have  been 
empowered  to  make  on  a  motion 
pursuant  to  §  511.3(d).  When  making 
oral  examinations,  the  discovering  party 
shall  continue  the  examination  to  the 
extent  possible  with  respect  to  other 
areas  of  inquiry  before  moving  to 
compel  discovery. 

§  5 1 1 .37    Sanctions  for  failure  to  comply 
with  order. 

In  a  party  fails  to  obey  an  order  to 
provide  or  permit  discovery,  the 
Presiding  Officer  may  take  such  action 
as  is  just,  including  but  not  limited  to  the 
following: 

(a)  Infer  that  the  admission, 
testimony,  document  of  other  evidence 
would  have  been  adverse  to  the  party; 

(b)  Order  that  for  the  purposes  of  the 
proceeding,  the  matters  regarding  which 
the  order  was  made  or  any  other 
designated  facts  shall  be  taken  to  be 
established  in  accordance  with  the 
claim  of  the  party  obtaining  the  order 

(c)  Order  that  the  party  withholding 
discovery  not  introduce  into  evidence  or 
otherwise  rely,  in  support  of  any  claim 
or  defense,  upon  the  documents  or  other 
evidence  withheld; 

(d)  Order  that  the  party  withholding 
discovery  not  introduce  into  evidence  or 
otherwise  use  at  the  hearing, 
information  obtained  in  discovery; 

(e)  Order  that  the  party  withholding 
discovery  not  be  heard  to  object  to 
introduction  and  use  of  secondary 
evidence  to  show  what  the  withheld 
admission,  testimony  documents,  or 
other  evidence  would  have  shown; 

(f)  Order  that  a  pleading,  or  part  of  a 
pleading,-or  a  motion  or  other 
submission  by  the  party,  concerning 
which  the  order  was  issued,  be  stricken. 
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or  that  decision  on  the  pleadings  be 
rendered  against  the  party,  or  both;  and 
(g)  Exclude  the  party  or  representative 
from  proceedings,  in  accordance  with 
S  511.42(b). 

Any  such  action  may  be  taken  by  order 
at  any  point  in  the  proceedings. 

{511.38    Subpenas. 

(a)  Availability.  A  subpena  shall  be 
addressed  to  any  party  or  any  person 
not  a  party  for  the  purpose  of  compelling 
attendance,  testimony  and  production  of 
documents  at  a  hearing. 

(b)  Form.  A  subpena  shall  identify  the 
action  with  which  it  is  connected;  shall 
specify  the  person  to  whom  it  is 
addressed  and  the  date,  time  and  place 
for  compliance  with  its  provisions;  and 
shall  be  issued  by  order  of  the  Presiding 
Officer  and  signed  by  the  Executive 
Secretary  or  by  the  Presiding  Officer.  A 
subpena  duces  tecum  shall  specify  the 
books,  papers,  documents,  or  other 
materials  or  data-compilations  to  be 
produced. 

(c)  How  obtained — (1)  Content  of 
application.  An  application  for  the 
issuance  of  a  subpena  stating  reasons 
shall  be  submitted  in  triplicate  to  the 
Presiding  Officer. 

(2)  Procedure  of  application.  The 
original  and  two  copies  of  the  subpena, 
marked  "original,"  "duplicate"  and 
"triplicate,"  shall  accompany  the 
application.  The  Presiding  Officer  shall 
rule  upon  an  application  for  a  subpena 
ex  parte,  by  issuing  the  subpena  or  by 
issuing  an  order  denying  the  application. 

(d)  Issuance  of  a  subpena.  The 
Presiding  O^icer  shall  issue  a  subpena 
by  signing  and  dating,  or  ordering  the 
Executive  Secretary  to  sign  and  date, 
each  copy  in  the  lower  right-hand  comer 
of  the  document.  The  "duplicate"  and 
"triplicate"  copies  of  the  subpena  shall 
be  transmitted  to  the  applicant  for 
service  in  accordance  with  these  Rules; 
the  "original"  copy  shall  be  retained  by 
or  be  forwarded  to  the  Documentary 
Services  Division  for  retention  in  the 
docket  of  the  proceeding. 

(e)  Service  of  a  subpena.  A  subpena 
may  be  served  in  person  or  by  certified 
mail,  return  receipt  requested,  as 
provided  in  §  511.16(b).  Service  shall  be 
made  by  delivery  of  the  signed 
"duplicate"  copy  to  the  person  named 
therein. 

(f)  Return  of  service.  A  person  serving 
a  subpena  shall  promptly  execute  a 
return  of  service,  stating  the  date,  time, 
and  manner  of  service.  If  service  is 
effected  by  mail,  the  signed  return 
receipt  shall  accompany  the  return  of 
service.  In  case  of  failure  to  make 
service,  a  statement  of  the  reasons  for 
the  failure  shall  be  made.  The 
"triplicate"  of  the  subpena,  bearing  or 


accompanied  by  the  return  of  service, 
shall  be  returned  forthwith  to  the 
Executive  Secretary  after  service  has 
been  completed. 

(g)  Motion  to  quash  or  limit  subpena. 
Within  five  (5)  days  of  receipt  of  a 
subpena,  the  person  against  whom  it  is 
directed  may  file  with  the  Presiding 
Officer  a  motion  to  quash,  modify,  or 
limit  the  subpena,  setting  forth  the 
reasons  why  the  subpena  should  be 
withdrawn  or  why  it  should  be  modified 
or  limited  in  scope.  Any  such  motion 
shall  be  answered  within  five  (5)  days  of 
service,  and  shall  be  ruled  on 
immediately  thereafter.  The  order  shall 
specify  the  date,  if  any,  for  compliance 
with  the  specifications  of  the  subpena 
and  the  reasons  for  the  decision. 

(h)  Consequences  of  failure  to  comply. 
In  the  event  of  failure  to  comply  with  a 
subpena,  the  Presiding  Officer  may  take 
any  of  the  actions  enumerated  in 
§  511.37  or  may  order  any  other 
appropriate  relief  to  compensate  for  the 
withheld  testimony,  documents,  or  other 
materials.  If  in  the  opinion  of  the 
Presiding  Officer  such  relief  is 
insufficient,  the  Presiding  Officer  shall 
certify  to  the  Secretary  a  request  for 
judicial  enforcement  of  the  subpena. 

§5 1 1 .39  Orders  requiring  witnesses  to 
testify  or  provide  other  information  and 
granting  immunity. 

(a)  A  party  who  desires  the  issuance 
of  an  order  requiring  a  witness  to  testify 
or  provide  other  information  upon  being 
granted  immunity  from  prosecution 
under  title  18,  U.S.C,  section  6002,  may 
make  a  motion  to  that  effect.  The  motion 
shall  be  made  and  ruled  on  in 
accordance  with  §  511.22,  and  shall 
include  a  showing: 

(1)  That  the  testimony  or  other 
information  sought  from  a  witness  or 
prospective  witness  may  be  necessary 
to  the  public  interest;  and 

(2)  That  such  individual  has  refused  or 
is  likely  to  refuse  to  testify  or  provide 
such  information  on  the  basis  of  that 
individual's  privilege  against  self- 
incrimination. 

(b)  If  the  Presiding  Officer  determines 
that  the  witness;  testimony  appears 
necessary  and  that  the  privilege  against 
self-incrimination  may  be  invoked,  he  or 
she  may  certify  to  the  Administrator  a 
request  that  he  or  she  obtain  the 
approval  of  the  Attorney  General  of  the 
United  States  for  the  issuance  of  an 
order  granting  immumity. 

(c)  Upon  application  to  and  approval 
of  the  Attorney  General  of  the  United 
States,  and  after  the  witness  has 
invoked  the  privilege  against  self- 
incrimination,  the  Presiding  Officer  shall 
issue  the  order  granting  immunity  unless 


he  or  she  determines  that  the  privilege 
was  improperly  invoked. 

(d)  Failure  of  a  witness  to  testify  after 
a  grant  of  immunity  or  after  a  denial  of 
the  issuance  of  an  order  granting 
immunity  shall  result  in  the  imposition 
of  approj)riate  sanctions  as  provided  in 
§  511.37. 

Subpart  E— Hearings 

§51 1.41    General  rules. 

(a)  Public  hearings.  All  hearings 
pursuant  to  this  part  shall  be  public 
unless  othewise  ordered  by  the 
Presiding  Officer.  Notice  of  the  time  and 
location  of  the  hearing  shall  be  served 
on  each  party  and  paticipant,  and 
published  in  the  Federal  Register. 

(b)  Expedition.  Hearings  shall  proceed 
with  all  reasonable  speed,  and  insofar 
as  practicable  and  with  due  regard  to 
the  convenience  of  the  parties  and  shall 
continue  without  suspension  until 
concluded,  except  in  unusual 
circumstances. 

(c)  Rights  of  parties.  Every  party  shall 
have  the  right  of  timely  notice  and  all 
other  rights  essential  to  a  fair  hearing, 
including,  but  not  limited  to,  the  rights  to 
present  evidence,  to  conduct  such  cross- 
examination  as  may  be  necessary  in  the 
judgment  of  the  Presiding  Officer  for  a 
full  and  complete  disclosure  of  the  facts, 
and  to  be  heard  by  objection,  motion, 
brief,  and  argument. 

(d)  Rights  of  participants.  Every 
participant  shall  have  the  right  to  make 
a  written  or  oral  statement  of  position, 
file  proposed  findings  of  fact, 
conclusions  of  law  and  a  posthearing 
brief,  in  accordance  with  §  511.17(b). 

(e)  Rights  of  witnesses.  Any  person 
compelled  to  testify  in  a  proceeding  in 
response  to  a  subpena  may  be 
accompanied,  represented,  and  advised 
by  counsel  or  other  representative,  and 
may  obtain  a  transcript  of  his  or  her 
testimony  at  no  cost. 

§  51 1.42.    Powers  and  duties  of  Presiding 
Officer. 

(a)  General  A  Presiding  Officer  shall 
have  the  duty  to  conduct  full,  fair,  and 
impartial  hearing,  to  take  appropriate 
action  to  avoid  unnecessary  delay  in  the 
disposition  of  proceedings,  and  to 
maintain  order.  He  or  she  shall  have  all 
powers  necessary  to  that  end  including 
the  following  powers: 

(1)  To  administer  oaths  and 
affirmations: 

(2)  To  compel  discovery  and  to 
impose  appropriate  sanctions  for  failure 
to  make  discovery; 

(3)  To  issue  subpenas; 

(4)  To  rule  upon  offers  of  proof  and 
receive  relevant  and  probative  evidence; 
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(5)  To  regulate  the  course  of  the 

hearings  and  the  conduct  of  the  parties 
and  their  representatives  therein; 

(6)  To  hold  conferences  for 
simplification  of  the  issues,  settlement  of 
the  proceedings,  or  any  other  proper 
purposes: 

(7)  To  consider  and  rule,  orally  or  in 
writing,  upon  all  procedural  and  order 
motions  appropriate  in  an  adjudicative 
proceeding; 

(8)  To  issue  initial  decisions,  rulings, 
and  orders,  as  appropriate; 

|9)  To  certify  questions  to  the 
Administrator  for  determination:  and 

(10)  To  take  any  action  authorized  in 
this  part  or  in  conformance  with  the 
provisions  of  title  5,  U.S.C  sections  551 
through  559. 

(b)  Exclusion  of  parties  by  Presiding 
Officer.  A  Presiding  Officer  shall  have 
the  authority,  for  good  cause  stated  on 
the  record,  to  exclude  from  participation 
in  a  proceeding  any  party,  participant, 
and/or  representative  who  shall  violate 
requirements  of  §  511.76.  Any  party, 
participant  and/or  representative  so 
excluded  may  appeal  to  the 
Administrator  in  accordance  with  the 
provisions  of  §  511.23.  If  the 
representative  of  a  party  or  participant 
is  excluded  the  hearing  shall  be 
suspended  for  a  reasonable  time  so  that 
the  party  or  participant  may  obtain 
another  representative. 

(c)  Substitution  of  Presiding  Officer. 
In  the  event  of  the  substitution  of  a  new 
Presiding  Officer  for  the  one  originally 
designated,  any  motion  predicated  upon* 
such  substitution  shall  be  made  within 
five  (5)  days  of  the  substitution. 

(dj  Interference.  In  the  performance  of 
adjudicative  functions,  a  Presiding 
Officer  shall  not  be  responsible  to  or 
subject  to  the  supervision  or  direction  of 
the  Secretary.  NHTSA  and  FHWA 
Administrators,  or  of  any  officer, 
employee,  or  agent  engaged  in  the 
performance  of  investigative  of 
prcsccuting  functions  for  the 
Department.  All  directions  by  the 
Secretary,  NHTSA  and  FHWA 
Administrators,  to  a  Presiding  Officer 
concerning  any  adjudicative  proceeding 
shall  appear  on  and  be  made  a  part  of 
the  record. 

(e)  Disqualification  of  Presiding 
Officer.  (1)  When  a  Presiding  Officer 
deems  himself  or  herself  disqualified  to 
preside  in  a  particular  proceeding,  he  or 
she  shall  withdraw  by  notice  on  the 
record  and  shall  notify  the  Chief 
Administrative  Law  Judges  and  the 
Documentary  Services  Division  of  the 
withdrawal. 

(2)  Whenever,  for  any  reason,  any 
party  shall  deem  the  Presiding  Officer  to 
be  disqualified  to  preside,  or  to  continue 
to  preside,  in  a  particular  proceeding. 


that  party  may  file  with  the 
Documentary  Services  Division  a  motion 
to  disqualify  and  remove,  supported  by 
affidavit(s)  setting  forth  the  alleged 
grounds  for  disqualification.  A  copy  of 
the  motion  and  supporting  affidavit(s) 
shall  be  served  by  the  Documentary 
Services  Division  on  the  Presiding 
Officer  whose  removal  is  sought.  The 
Presiding  Officer  shall  have  five  (5)  days 
from  service  to  reply  in  writing.  Such 
motion  shall  not  stay  the  proceeding 
unless  otherwise  ordered  by  the 
Presiding  Officer  or  the  Secretary.  If  the 
Presiding  Officer  does  not  disquahfy 
himself  or  herself,  the  Administrator  will 
determine  the  vaUdity  of  the  grounds 
alleged,  either  directly  or  on  the  report 
of  another  Presiding  Officer  appointed 
to  conduct  a  hearing  for  that  purpose, 
and  shall  in  the  event  of  disqualification 
take  appropriate  action,  by  assigning 
another  Presiding  Officer  or  requesting 
loan  of  another  Administrative  Law 
Judge  through  the  Office  of  Personnel 
Management 

§511.43    EvWence. 

(a)  Applicability  of  Federal  Rules  of 
Evidence.  The  Federal  Rules  of 
Evidence  shall  apply  to  proceedings 
held  under  tjiis  part  only  as  a  general 
guide.  The  Presiding  Officer  may  admit 
any  relevent  and  probative  evidence. 

(b)  Burden  of  proof  (1)  This  matter  is 
discussed  in  the  instituting  order. 

(2)  Any  party  who  is  the  proponent  of 
a  legal  and/or  factual  proposition  shall 
have  the  burden  of  sustaining  the 
proposition. 

(c)  Presumptions.  A  presumption 
imposes  on  the  party  against  whom  it  is 
directed  the  burden  of  going  forward 
with  evidence  to  rebut  or  meet  the 
presumption,  but  does  not  shift  to  such 
party  the  burden  of  proof  in  the  sense  of 
the  risk  of  nonpersuasion  which  remains 
throughout  the  hearing  upon  the  parly 
on  whom  it  was  originally  cast. 

(d)  Admissibility.  All  relevant  and 
reliable  evidence  is  admissible,  but  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  unfair 
prejudice  or  by  considerations  of  undue 
delay,  waste  of  time,  immateriality,  or 
needless  presentation  of  cumulative 
evidence. 

(e)  Official  notice — (1)  Definition. 
Official  notice  means  use  by  the 
Presiding  Officer  of  extra-record  facts 
and  legal  conclusions  drawn  from  those 
facts.  An  officially  noticed  fact  or  legal 
conclusion  must  one  not  subject  to 
reasonable  dispute  in  that  it  is  either  (i) 
generally  known  within  the  jurisdiction 
of  the  Presiding  Officer  or  (ii)  known  by 
the  Presiding  Officer  in  areas  of  his  or 
her  expertise:  or  (iii)  capable  of  accurate 
and  ready  detennination  by  resort  to 


sources  whose  accuracy  cannot 
reasonably  be  questioned. 

(2)  Method  of  taking  official  notice. 
The  Presiding  Officer  may  at  any  time 
take  official  notice  upon  motion  of  any 
party  or  upon  its  own  initiative.  The 
record  shall  reflect  the  facts  and 
conclusions  which  have  been  officially 
noticed. 

(3)  Opportunity  to  challenge.  Any 
party  may  upon  application  in  writing 
rebut  ofiicially  noticed  facts  and 
conclusions  by  supplementing  the 
record.  The  Residing  Officer  shall 
determine  the  permissible  extent  of  this 
challenge:  that  is,  whether  to  limit  the 
party  to  presentation  of  written 
materials,  whether  to  allow  presentation 
of  testimony,  whether  to  allow  cross- 
examination,  or  whether  to  allow  oral 
argument.  The  Presiding  Officer  shall 
grant  or  deny  the  application  on  the 
record. 

(f)  Objections  and  exceptions. 
Objections  to  evidence  shall  be  timely 
interposed,  shall  appear  on  the  record, 
and  shall  contain  the  grounds  upon 
which  they  are  based.  Rulings  on  all 
objections,  and  the  bases  therefore, 
shall  appear  on  the  record.  Formal 
exception  to  an  adverse  ruling  is  not 
required  to  preserve  the  question  for 
appeal. 

(g)  Offer  of  proof  When  an  objection 
to  proffered  testimony  or  documentary 
evidence  is  sustained,  the  sponsoring 
party  may  make  a  specific  offer,  either 
in  writing  or  orally,  of  what  the  party 
expects  to  prove  by  the  testimony  or  the 
document.  When  an  offer  of  proof  is 
made,  any  other  party  may  make  a 
specific  offer,  either  in  writing  or  orally, 
of  what  the  party  expects  to  present  to 
rebut  or  contradict  the  offer  of  proof. 
Written  offers  of  proof  or  of  rebuttal, 
adequately  marked  for  identification, 
shall  accompany  the  record  and  be 
available  for  consideration  by  any 
reviewing  authority. 

§  51 1.44    Expert  wttftMM*. 

(a)  Definition.  An  expert  witness  is 
one  who,  by  reason  of  education, 
training,  experience,  or  profession,  has 
peculiar  knowledge  concerning  the 
matter  of  science  or  skill  to  which  his  or 
her  testimony  relates  and  from  which  he 
or  she  may  draw  inferences  based  upon 
hypothetically  stated  facts  or  from  facts 
involving  scientific  or  technical 
knowledge. 

(b)  Method  of  presenting  testimony  of 
expert  witness.  Except  as  may  be 
otherwise  ordered  by  the  Presiding 
Officer,  a  detailed  written  statement  of 
the  elements  of  the  direct  testimony  of 
an  expert  witness  shall  be  filed  on  the 
record  and  exchanged  between  the 
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parties  as  part  of  direct  and/or  rebuttal 
exhibits.  The  statement  must  contain  a 
full  explanation  of  the  methodology 
underlying  any  analysis,  and  a  full 
disclosure  of  the  basis  of  any  opinion. 
The  direct  testimony  of  an  expert 
witness  shall  not  include  points  not 
contained  in  the  written  statement.  A 
party  may  waive  direct  examination  of 
an  expert  witness  by  indicating  that  the 
written  statement  be  considered  the 
testimony  of  the  witness.  In  such  a  case, 
the  written  testimony  shall  be 
incorporated  into  the  record  and  shall 
constitute  the  testimony  of  the  witness. 

(c)  Cross-examination  and  redirect 
examination  of  expert  witness.  Cross- 
examination,  redirect  examination,  and 
re-cross-examination  of  an  expert 
witness  will  proceed  in  due  course 
based  upon  the  written  testimony  and 
any  amplifying  oral  testimony. 

(d)  Failure  to  file  and/or  to  exchange 
written  statement.  Failure  to  file  and/or 
to  exchange  the  written  statement  of  an 
expert  witness  as  provided  in  this 
section  shall  deprive  the  sponsoring 
party  of  the  use  of  the  expert  witness 
and  of  the  conclusions  which  that 
witness  would  have  presented. 

§  51 1.45    In  camera  matarials. 

(a)  Definition.  In  camera  materials  are 
documents,  testimony,  or  other  data 
which  by  order  of  the  Presiding  Officer 
or  the  Secretary,  as  appropriate  under 
this  Part,  are  kept  confidential  and 
excluded  from  the  public  record.  Only 
materials  exempt  under  the  Freedom  of 
Information  Act  may  be  kept 
confidential  and  excluded  from  the 
public  record.  The  General  Counsel  of 
the  DOT  is  responsible  for  determining 
whether  an  alleged  confidential 
business  record  is  exempt  fi-om  the 
Freedom  of  Information  Act.  The  right  of 
the  Presiding  Officer,  the  Secretary  and 
reviewing  courts  to  order  disclosure  of 
in  camera  materials  is  specifically 
reserved. 

(b)  In  Camera  Treatment  of 
documents  and  testimony.  The  Presiding 
Officer  or  the  Secretary,  as  appropriate 
under  this  part,  shall  have  authority, 
when  good  cause  is  foui\d  on  the  record, 
to  order  documents  or  testimony  offered 
in  evidence,  whether  admitted  or 
rejected,  to  be  received  and  preserved  in 
camera.  The  order  shall  specify  the 
length  of  time  for  in  camera  treatment 
and  shall  include: 

(1)  A  description  of  the  documents 
and/or  testimony; 

(2)  The  reasons  for  granting  in  camera 
treatment  for  the  specified  length  of 
time. 

(c)  Access  and  disclosure  to  parties. 
(1)  The  Secretary  and  Presiding  Officer, 
and  their  immediate  advisory  staffs 


shall  have  complete  access  to  all  in 
camera  materials.  All  other  parties  shall 
also  have  complete  access  to  all  in 
camera  materials,  except  that  these 
parties  may  seek  access  only  in 
accordance  with  paragraph  (c)(2)  of  this 
section  when: 

(i)  The  in  camera  materials  consist  of 
information  obtained  by  the  government 
from  persons  not  parties  to  the 
proceeding;  or 

(ii)  The  in  camera  materials  consist  of 
information  provided  by  one  of  the 
parties  to  the  proceeding  which  is 
confidential  as  to  the  other  parties  to  the 
proceeding. 

(2)  Any  party  desiring  access  to  and/ 
or  disclosure  of  the  in  camera  materials 
specified  in  paragraph  (c)(l]  (i)  and  (ii) 
of  this  section  for  the  preparation  and 
presentation  of  that  party's  case  shall 
make  a  motion  which  sets  forth  the 
justification  therefor.  The  Presiding 
Officer  or  the  Secretary,  as  appropriate 
under  this  part,  may  grant  such  motion 
on  the  record  for  substantial  good  cause 
shown  and  shall  enter  a  protective  order 
prohibiting  unnecessary  disclosure  and 
requiring  other  necessary  safeguards. 
The  Presiding  Officer  or  the  Secretary, 
as  appropriate,  may  examine  the  in 
camera  materials  and  excise  portions    - 
thereof  before  disclosing  the  materials 
to  the  moving  party. 

(d)  Segregation  of  in  camera 
materials.  In  camera  materials  shall  be 
segregated  from  the  public  record  and 
protected  from  public  view. 

(e)  Public  release  of  in  camera 
materials.  In  camera  materials 
constitute  a  part  of  the  confidential 
records  of  the  Department  and  shall  not 
be  released  to  the  public  until  the 
expiration  of  in  camera  treatment. 

(f)  Reference  to  in  camera  materials. 
In  the  submission  of  proposed  findings, 
conclusions,  briefs,  or  other  documents, 
all  parties  shall  refrain  from  disclosing 
specific  details  of  in  camera  materials. 
Such  refraining  shall  not  preclude 
general  references  to  such  materials.  To 
the  extent  that  parties  consider  it 
necessary  to  include  specific  details  of 
in  camera  materials,  the  references  shall 
be  incorporated  into  separate  proposed 
findings,  briefs,  or  other  documents 
marked  "CONFIDENTIAL,  CONTALNS 
IN  CAMERA  MATERIAL,"  which  shall 
be  placed  in  camera  and  become  part  of 
the  in  camera  record.  These  documents 
shall  be  served  only  on  parties  accorded 
access  to  the  in  camera  materials  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

§  51 1.46    Proposed  findings,  conclusions, 
and  order. 

Within  a  reasonable  time  after  the 
closing  of  the  record  and  receipt  of  the 


transcript,  all  parties  and  participants 
may,  simultaneously,  file  post-hearing 
briefs,  including  proposed  findings  of 
fact,  conclusions  of  law  and  a  proposed 
order,  together  with  reasons  therefor. 
The  Presiding  Officer,  consistent  with 
the  instituting  order,  shall  establish  a 
date  certain  for  the  filing  of  the  briefs. 
The  briefs  shall  be  in  writing,  shall  be 
served  upon  all  parties,  and  shall 
contain  adequate  references  to  the 
record  and  authorities  relied  on.  Replies 
shall  be  filed  within  Seven  (7)  days  of 
the  date  for  the  filing  of  briefs  unless 
otherwise  established  by  the  Presiding 
Officer.  The  parties  and  participants 
may  waive  either  or  both  submissions. 

§511.47    Record. 

(a)  Reporting  and  transcription. 
Hearings  shall  be  recorded  and 
transcribed  under  the  supervision  of  the 
Presiding  Officer  by  a  reporter 
appointed  by  the  Chief  Administrative 
Law  Judge.  The  original  transcript  shall 
be  a  part  of  the  record  and  the  official 
transcript.  Copies  of  transcripts  are 
available  from  the  reporter  at  a  cost  not 
to  exceed  the  maximum  rates  fixed  by 
contract  between  the  DOT  and  the 
reporter. 

(b)  Corrections.  Corrections  of  the 
official  transcript  may  be  made  only 
when  they  involve  errors  affecting 
substance  and  then  only  in  the  manner 
herein  provided.  The  Presiding  Officer 
may  order  corrections,  either  on  his  or 
her  own  motion  or  on  motion  of  any 
party.  The  Presiding  Officer  shall 
determine  the  corrections  to  be  made 
and  so  order.  Corrections  shall  be 
interlineated  or  otherwise  inserted  in 
the  official  transcript  so  as  not  to 
obliterate  the  original  text 

§  51 1.48    Official  docket 

(a)  The  official  docket  in  adjudicatory 
proceedings  will  be  maintained  in  the 
Docket  Section,  Room  4107,  400  Seventh 
Street  S.W.,  Washington.  D.C.  and  will 
be  available  for  public  inspection  during 
normal  working  hours  9:00  a.m.-5:00 
p.m.  Monday  through  Friday. 

(b)  Fees  for  production  or  disclosure 
of  records  contained  in  the  official 
docket  shall  be  levied  as  prescribed  in 
the  DOTs  Procedures  for  Disclosure  or 
Production  of  Information  under  the 
Freedom  of  Information  Act. 

(Sec.  9,  Pub.  L.  89-670,  80  Stat.  981  (49  U.S.C 
1657);  sec.  301,  Pub.  L  94-163,  89  Stat.  911  (15 
U.S.C.  2008) 

[45  PR  81578.  Dec.  11. 1980.  as  amended  at  48 
FR  44081.  Sept.  27. 1983) 

1511.49    Fees. 

(a)  Witnesses.  Any  person  compelled 
to  appear  in  person  in  response  to  a 
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subpena  or  notice  of  oral  examination 
shall  be  paid  at  least  the  same 
attendance  and  mileage  fees  as  are  paid 
witnesses  in  the  courts  of  the  United 
States,  in  accordance  with  title  28. 
U.S.C..  section  1821. 

(b)  Responsibility.  The  fees  and 
mileage  referred  to  in  this  section  shall 
be  paid  by  the  party  at  whose  instance 
witnesses  appear. 

SubfMrt  F— Decision 

§  S1 1.51    Initial  dMMon. 

(a)  When  filed.  The  Presiding  Officer 
shall  file  a  Recommended  Decision  with 
the  Secretary  on  or  before  sixty  (60) 
days  of  the  issuance  of  the  instituting 
order. 

(b)  Content.  The  Recommended 
Decision  shall  be  based  upon  a 
consideration  of  the  entire  record  and  it 
shall  be  supported  by  reliable  probative, 
and  substantial  evidence.  It  shall 
include: 

(1)  Findings  and  conclusins.  as  well  as 
the  reasons  or  bases  therefore,  upon  the 
material  questions  of  fact,  material 
issues  of  law.  or  discretion  presented  on 
the  record  and  should  where 
practicable,  be  accompanied  by  specific 
page  citations  to  (he  record  and  to  legal 
and  other  materials  relied  upon. 

|c)  By  whom  made.  The 
Recommended  Decision  shall  be  made 
and  filed  by  the  Presiding  Officer  who 
presided  over  the  hearing. 

(d)  Reopening  of  proceeding  by 
presiding  officer:  termination  of 
jurisdiction.  (1)  At  any  time  prior  to  or 
concummitant  with  the  filing  of  the 
Recommended  Decision,  the  Presiding 
Officer  may  reopen  the  praoerdings  for 
the  reception  of  further  evidence. 

(2)  Except  for  the  correction  of  clerical 
errors,  the  jurisdiction  of  the  Presiding 
Officer  is  terminated  upon  the  filing  of 
the  Recommended  Decision,  unless  and 
until  the  proceeding  Is  remanded  to  the 
Presiding  Officer  by  the  Secretary. 

S  511.52    |Res«rved] 

§511.53    [ReservMll 

Subpart  G— {Reserved] 

Subpart  H— Appearances;  Standards 
of  Conduct 

§511.71    WtH>  may  malce  appearances. 

A  purty  or  participant  may  appear  in 
person,  or  by  a  duly  authorized  officer, 
partner,  regular  employee,  or  other  agent 
of  this  party  or  participant,  or  by  or  with 
counsel  or  other  duly  qualified 
representative,  in  any  proceeding  under 
the  part 


§511.72    AuUwrity  tor  rapraaentatlon. 

Any  individual  acting  in  a 
representative  capacity  in  any 
adjudicative  proceeding  may  be 
required  by  the  Presiding  Officer  or  the 
Administrator  to  show  his  or  her 
authority  to  act  in  such  capacity.  A 
regular  employee  of  a  party  who 
appears  on  behalf  of  the  party  shall  be 
required  by  the  Presiding  Officer  or  the 
Secretary  to  show  his  or  her  authority  to 
so  appear. 


§511.73    Wrtttent 

(a)  Any  person  who  appears  in  a    ' 
proceeding  shall  file  a  written  notice  of 
appearance  with  the  Documentary 
Services  Division  deliver  a  written 
notice  of  appearance  to  the  reporter  at 
the  pre-hearing  conference,  stating  for 
whom  the  appearance  is  made  and  the 
name,  address,  and  telephone  number 
(including  area  code)  of  the  person 
making  the  appearance  and  the  date  of 
the  commencement  of  the  appearance. 
The  written  appearance  shall  be  made  a 
part  of  the  record. 

(b)  Any  person  who  has  previously 
appeared  in  a  proceeding  may  withdraw 
his  or  her  appearance  by  filing  a  written 
notice  of  withdrawal  of  appearance  with 
the  Documentary  Services  Division.  The 
notice  of  withdrawal  of  appearance 
shall  state  the  name,  address,  and 
telephone  number  (including  area  code) 
of  the  person  withdrawing  the 
appearance,  for  whom  the  appearance 
was  made,  and  the  effective  date  of  the 
withdrawal  of  the  appearance,  and  such 
notice  of  withdrawal  shall  be  filed 
within  five  (5)  days  of  the  effective  date 
of  the  withdrawal  of  the  appearance. 

§511.74    Attorneys. 

An  atlemey  at  law  who  is  admitted  to 
practice  before  the  Federal  courts  or 
before  the  highest  court  of  any  State,  the 
District  of  Columbia,  or  any  territory  or 
Commonwealth  of  the  United  States, 
may  practice  before  the  Department.  An 
attorney's  own  representation  that  he  or 
she  is  in  good  standing  before  any  of 
such  courts  shall  be  sufficient  proof 
thereof,  unless  otherwise  ordered  by  the 
Presiding  Officer  or  the  Administrator. 

§  5 1 1 .75    Persons  not  attorneys. 

(a)  Any  person  who  is  not  an  attorney 
at  law  may  be  admitted  to  appear  in  an 
adjudicative  proceeding  if  that  person 
files  proof  to  the  satisfaction  of  the 
Presiding  Officer  that  he  or  she 
possesses  the  necessary  legal,  technical, 
or  other  qualifications  to  render 
valuable  service  in  the  proceeding  and 
is  otherwise  competent  to  advise  and 
assist  in  the  presentation  of  matters  in 
the  proceedings.  An  application  by  a 
person  not  an  attorney  at  law  for 


admission  to  appear  in  a  proceeding 
shall  be  submitted  in  writing  not  later 
than  five  (5)  days  prior  to  the  prehearing 
conference  in  the  proceedings.  The 
application  shall  set  forth  in  detail  the 
applicant's  qualifications  to  appear  in 
the  proceedings. 

(b)  No  person  who  is  not  an  attorney 
at  law  and  whose  application  has  not 
been  approved  shall  be  permitted  to . 
appear  fai  the  proceedings.  However. 
this  provision  shall  not  apply  to  any 
person  who  appears  before  the 
Department  on  his  or  her  own  behalf  or 
on  behalf  of  any  corporation, 
partnership,  or  association  of  which  the 
person  is  a  partner,  officer,  or  regular 
employee. 

§511.79    Qualiflcatlons  and  standards  of 
conduct 

(a)  The  Department  expects  all 
persons  appearing  in  proceedings  before 
it  to  act  with  integrity,  with  respect,  and 
in  an  ethical  manner.  Business 
transacted  before  and  with  the 
Department  shall  be  in  good  faith. 

(b)  To  maintain  orderiy  proceedings, 
the  Presiding  Officer  or  the 
Administrator,  as  appropriate  under  this 
part,  may  exclude  parties,  participants, 
and  their  representatives  for  refusal  to 
comply  with  directions,  continued  use  of 
dilatory  tactics,  refusal  to  adhere  to 
reasonable  standards  of  orderly  and 
ethical  conduct,  failure  to  act  in  good 
faith,  or  violation  of  the  prohibition 
against  certain  ex  parte 
communications.  The  Presiding  Officer 
may,  in  addition  to  the  above  sanctions, 
deny  access  to  additional  in  camera 
materials  when  a  party  or  participant 

-  publicly  releases  such  materials  without 
authorization. 

(c)  An  excluded  party,  participant,  or 
representative  thereof  may  petition  the 
Secretary  to  entertain  an  interlocutory 
appeal  in  accordance  with  §  511.24.  If, 
after  such  appeal,  the  representative  of 
a  party  or  participant,  is  excluded,  the 
hearing  shall,  at  the  request  of  the  party 
or  participant  be  suspended  for  a 
reasonable  time  so  that  the  party  or 
participant  may  obtain  another 
representative. 

§  51 1.77    Restrictions  as  to  former 
memt>ers  and  employees. 

The  postemployee  restrictions 
applicable  to  former  Administrators  and 
Department  employees,  as  set  forth  in  18 
U.S.C.  207,  shall  govern  the  activities  of 
such  employees  in  matters  connected 
with  their  former  duties  and 
responsibilities. 

§  5 1 1 .78    Prohit>ited  communications. 

(a)  Applicability.  This  section  is 
applicable  during  the  period 


commencing  with  the  date  of  issuance  of 
an  instituting  order  and  ending  upon 
final  action  in  the  matter. 

(b)  Definitions.  (1)  "Decision-maker" 
means  those  NHTSA.  FHWA,  and 
Department  personnel  who  render 
decisions  in  adjudicative  proceedings 
under  this  part,  or  who  advise  officials 
who  render  such  decisions,  including: 

(i)  The  FHWA  and  NHTSA 
Administrators,  the  Office  of  the 
Secretary, 

(ii)  The  Administrative  Law  Judges; 

(2)  "Ex  parte  communications"  means: 

(i)  Any  written  communication  other 
than  a  request  for  a  status  report  on  the 
proceeding  made  to  a  decisionmaker  by 
any  person  other  than  a  decisionmaker 
which  is  not  served  on  all  parties. 

(ii)  Any  oral  communication  other 
than  a  request  for  a  status  report  on  the 
proceeding  made  to  a  decisionmaker  by 
any  person  other  than  a  decisionmaker 
without  advance  notice  to  the  parties  to 
the  proceeding  and  opportunity  for  them 
to  be  present 

(c)  Prohibited  ex  parte 
communications.  Any  oral  or  written  ex 
parte  communication  relative  to  the 
merits  of  a  proceeding  under  this  part  is 
a  prohibited  ex  parte  communication, 
except  as  provided  in  paragraph  (d)  of 
this  section. 

(d)  Permissible  ex  parte  ' 
communications.  The  following 
communications  shall  not  be  prohibited 
under  this  section: 

(1)  Ex  parte  communications 
authorized  by  statute  or  by  this  part. 

(2)  Any  staff  communication 
concerning  judicial  review  or  judicial 
enforcement  in  any  matter  pending 
before  or  decided  by  the  Department. 

(e)  Procedures  for  handing  prohibited 
ex  parte  communication.  (1)  Pi-ohibited 
written  ex  parte  communication.  To  the 
extent  possible,  a  prohibited  written  ex 
parte  communication  received  by  any 
Department  employee  shall  be 
forwarded  to  the  Documentary  Services 
Division  rather  than  to  a  decisionmaker. 
A  prohibited  written  ex  parte 
communication  which  reaches  a 
decisionmaker  shall  be  forwarded  by 
the  decisionmaker  to  the  Documentary 
Services  Division.  If  the  circumstances 
in  which  a  prohibited  ex  parte  written 
communication  was  made  are  not 
apparent  from  the  communication  itself, 
a  statement  describing  those 
circumstances  shall  be  forwarded  with 
the  communication. 

(2)  Prohibited  oral  ex  parte 
communication. 

(i)  If  a  prohibited  oral  ex  parte 
communication  is  made  to  a 
decisionmaker,  he  or  she  shall  advice 
the  person  making  the  communication 


that  the  communication  is  prohibited 
and  shall  terminate  the  discussion. 

(ii)  In  the  event  of  a  prohibited  oral  ex 
parte  communication,  the  decisionmaker 
shall  forward  to  the  Documentary 
Services  Division  a  dated  statement 
containing  such  of  the  following 
information  as  is  known  to  him/her 

(A)  The  title  and  docket  number  of  the 
proceeding; 

(B)  The  name  and  address  of  the 
person  making  the  cortimunication  and 
his/her  relationship  (if  any]  to  the 
parties  to  the  proceeding: 

(C)  The  date  and  time  of  the 
communication,  its  duration,  and  the 
circumstances  (telephone  call,  personal 
interview,  etc.)  under  which  it  was 
made; 

(D)  A  brief  statement  of  the  substance 
of  the  matters  discussed; 

(E)  Whether  person  making  the 
communication  persisted  in  doing  so 
after  being  advised  that  the 
communication  was  prohibited. 

(3)  Filing.  Ail  communications  and 
statements  forwarded  to  the 
Documentary  Services  Division  under 
this  section  shall  be  placed  in  a  pubUc 
file  which  shall  be  associated  with,  but 
not  made  a  party  of,  the  record  of  the 
proceedings,  to  which  the 
communication  or  statement  pertains. 

(4)  Service  on  parties.  The 
Documentary  Services  Division  shall 
serve  a  copy  of  each  communication  and 
statement  forwarded  under  this  section 
on  all  parties  to  the  proceedings. 
However,  if  the  parties  are  numerous,  or 
if  other  circumstances  satisfy  the 
Documentary  Services  Division  that 
service  of  the  communication  or 
statement  would  be  unduly  burdensome, 
he  or  she  may,  in  lieu  of  service,  notify 
all  parties  in  writing  that  the 
communication  or  statement  has  been 
made  and  filed  and  that  it  is  available 
for  inspection  and  copying. 

(5)  Service  on  maker.  The 
Documentary  Services  Division  shall 
forward  to  the  person  who  made  the 
prohibited  ex  parte  communication  a 
copy  of  each  communication  and/or 
statement  filed  under  this  section. 

(f)  Effect  of  ex  parte  communications. 
No  prohibited  ex  parte  communication 
shall  be  considered  as  part  of  the  record 
for  decision  unless  introduced  into 
evidence  by  a  party  to  the  proceedings. 

(g)  Sanctions.  A  party  or  participant 
who  makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions, 
including  but  not  limited  to,  exclusion 
from  the  proceedings  and  adverse 
rulings  on  the  issues  which  are  the 


subject  of  the  prohibited 
communica  tion. 

Appendix  C — Sendee  List 

Arizona  Proceeding 

The  Honorable  Bruce  E.  Babbitt. 

Governor  of  Arizona,  State  House. 

Phoenix,  AZ  85007 
Charles  L  Miller,  Director,  Arizona 

Department  of  Transportation.  206 

17th  Avenue,  Phoenix,  AZ  85007 
Diane  K.  Steed.  Administrator.  NHTSA. 

400  7th  Street.  SW..  Washington.  DC 

20590 
Ray  A.  Bamhart,  Administrator.  FHWA. 

400  7th  Street,  SW.  Washington.  DC 

20590 
Sam  Whitehom.  Office  of  the  Assistant 

General  Counsel  for  Regulation  and 

Enforcement,  C-50,  Room  10424.  400 

7th  Street.  SW..  Washington,  DC  20590 
Judge  Elias  C  Rodriquez.  Chief. 

Administrative  Law  Judge,  M-50, 

Room  9400A,  400  7th  Street.  SW.. 

Washington.  DC  20590 

Maryland-Proceeding 

The  Honorable  Harry  R.  Hughes. 
Governor  of  Maryland,  State  House, 
Annapolis,  MD  21404 

Ralph  S.  Tyler,  Assistant  Attorney 
General,  Office  of  the  Attorney 
General,  Munsey  Building,  2nd  Floor. 
No.  Calvert  Street.  Baltimore,  MD 
21202 

Ben  C.  Clybum.  Assistant  Attorney 
General,  Maryland  Department  of 
Transportation,  P.O.  Box  8755,  BWI 
Airport.  Baltimore,  MD  21240 

Diane  K.  Steed.  Administrator,  NHTSA. 
400  7th  Street.  SW.,  Washington,  DC 
20590 

Ray  A.  Bamhart,  Administrator,  FHWA. 
400  7th  Street,  SW.,  Washington.  DC 
20590 

Sam  Whitehom.  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement  C-50.  Room  10424.  400 
7th  Street  SW..  Washington.  DC  20590 

Judge  Elias  C.  Rodriquez.  Chief. 
Administrative  Law  Judge.  M-50.  400 
7th  Street,  SW.,  Washington.  DC  20590 

Vermont  Proceeding 

The  Honorable  Madeleine  Kunin. 

Governor  of  Vermont  Slate  House, 

Montpelier,  VT  05602 
Susan  C.  Crampton,  Secretary.  Vemiiont 

Agency  of  Transportation.  133  State 

Street,  State  Administration  Building, 

Montpelier,  VT  05602 
Diane  K.  Steed.  Administrator,  NHTSA. 

400  7th  Street.  SW..  Washington.  DC 

20590 
Ray  A.  Bamhart.  Administrator,  FHWA, 

400  7th  Street,  SW..  Washington,  DC 

20590 
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Sam  Whitehorn,  OfTice  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  C-50.  Room  10424.  400 
7th  Street,  SW.,  Washington,  DC  20590 

Judge  Elias  C.  Rodriquez,  Chief, 


Administrative  Law  Judge.  M-50, 
Room  9400A.  400  7th  Street,  SW., 
Washington,  DC  20590 

|FR  Doc.  85-29827  Filed  12-19-85;  8:45  am| 
BILLING  CODE  4«10-<2-ll 


Agreements  Filed  Under  Sections  408, 
409,  412  and  414  During  the  Week 
Ending  December  13,  1985 

Answers  may  be  filed  within  21  days 
from  the  date  of  filing. 


Dais  Ned 


Docket  Na 


Pwlies 


Subted 


Proposed 

eltecMve 

date 


12/09/85 

12/09/85 
12/09/85 
12/09/85 

12/10/85 

12/t2/85 
12/12/85 
12/12/85 
12/12/85 


43643  n-1- 

R-2 
43644 
43645 
43646  H-1- 

H-6 
43660  H-1- 

R-10 

43651 

43663 

j  43664 

43665 


Members  o<  International  Air  Transport  Association.. 

Members  of  Mamational  A»  Transport  /Association.. 
Members  ol  Mamalional  Air  Transport  Association.. 
Members  ol  imarnilional  Air  Trartsport  Association.. 

Mombera  ol  IMamaliortal  Air  Transport  Association.. 

Members  ol  Intematiorul  Air  Transport  Association.. 
Members  ol  International  Air  Transport  Association.. 
Members  ol  Intemalional  /^  Transport  Association.. 
Members  ol  International  A»  Transport  Association.. 


GIT  lares  Japan.Br8Zil.. 


Cvgo  Agency  Conference 

Baraga  diarges  North  Atlantic-Israel . 
Fares  vwttm  Middle  East - 

Middle  East-Alnca  tare  structure 


Amend  rales  lor  gold  from  Brazil  to  TCI  aixJ  2 _ 

Excess  t)a9gage  dtarges  North  Atlantic  Middle  East 

Specific  co<T>modHy  rates  DemarV  lo  Canada/United  Stales.. 
Fares— Cuba/ Paraguay-Srazil 


04/01/86 

01/01/86 
01/01/86 
04/01/86. 

04/01/86 

12/15/85 
01/01/86 
12/18/35 
01/01/85 


Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  85-30178  Filed  12-19-«5;  8:45  am] 

BILLING  CODE  t910-«2-« 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  of  Procedural  Regulations 
(See  14  CFR  302.1701  et  seq.);  Week 
Ended  Decemt>er  13, 1985 

Subpart  Q  Applications 
The  due  date  for  answers,  conforming 


application,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application 
following  the  answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Such  procedures  may 
consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  procedings. 


Date  Med 


Oescnption 


Dec  12.  1985 


Air  mnos.  Inc .  d/b/a  Atlantic  GuH  Airtines,  Stephen  L  Gelband.  Hew5s.  Morella.  Gelband  A  Lamberlon.  1010  Wisconsin  Ave  ,  NW .  Washington,  "DC  20007 
Applicaticn  ol  Air  Illinois.  Inc .  d/b/a  Atlantic  Gulf  /Airlines  pursuant  to  section  401  ol  tfie  /Act  and  Subpart  Q  ol  the  Regulations  applws  lor  a  certilicate  ol  public 
convenience  and  necessity  to  authorize  it  to  engage  in  the  air  Iransponation  ol  persons,  property  and  man.  m  scheduled  and  charter  services,  as  lollows: 
Between  a  pomi  or  points  m  Flonda  arxl  a  poml  or  points  m  the  Dominican  Republic.  Includirig.  but  not  limited  to.  Santo  Domingo  and  Puerto  Plats 
Conlormmg  Applications,  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  January  9,  1985 


Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  85-30179  Filed  12-19-65;  8:45  am] 

BILLING  COOC  4910-«2-4i 

Federal  Aviation  Administration 

Radio  Tectinlcal  Commission  for 
Aeronautics  (fTfCA),  Special 
Committee  147— Traffic  Alert  and 
Collision  Avoidance  System;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463:  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  147  on  Traffic  Alert 
and  Collision  Avoidance  System  to  be 
held  on  January  29-31, 1986,  in  the 
RTCA  Conference  Room,  One 
McPherson  Square,  1425  K  Street,  NW, 
Suite  500,  Washington,  DC  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Meeting  Held  on  October  23-25, 1985:  (3) 


Review  of  TCAS  I  Working  Group 
Activities;  (4)  Review  of  Pilot  Working 
Group  Activities;  (5)  Review  of  TCAS  III 
Activities;  (6)  Consideration  of 
Additional  Changes  to  RTCA  Document 
DO-185,  "Minimum  Operational 
Performance  Standards  for  Traffic  Alert 
and  Collision  Avoidance  System  (TCAS) 
Airborne  Equipment";  (7)  Review  of 
Horizontal  Miss  Distance  Filtering 
Study;  (8)  Review  and  Discussion  of 
Interoperability  Issues;  (9)  Assignment 
of  New  Tasks:  (10)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information'should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW..  Suite  500, 
Washington,  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC  on  December  13. 
1985. 

Karl  F.  Bierach, 

Designated  Officer. 

[FR  Doc.  85-30094  Filed  12-19-85:  8:45  am) 

BILUNG  CODE  4910-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Executive  Committee  to  be  held  on 
January  17, 1986,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Opening 
Remarks;  (2)  Approval  of  Minutes  of  the 
Meeting  Held  on  November  18, 1985;  (3) 
Chairman's  Report  on  RTCA 


BEST  COPY  AVAILABLE 


illHiildUlMUiiaJiifikjyaaydte 


•iWlPllHflllttWilM.'l'W.Til'j  .'B'lt.Tiifctl 
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Administration  and  Activities;  (4) 
Special  Committee  Activities  Report  for 
November  and  December,  1985:  (5) 
Consideration  of  Proposals  to  Establish 
Special  Committees;  (6)  Approval  of 
Proposed  Change  2  to  RTCA  Document 
DO-181.  "Minimum  Operational 
Performance  Standards  for  Air  Traffic 
Control  Radar  Bearon  System/Mode 
Select  (ATCRBS/Mode  S)  Airborne 
Equipment";  (7)  Approval  of  Proposed 
Change  1  to  RTCA  Document  DO-183. 
"Minimum  Operational  Standards  for 
Emergency  Locator  Transmitters 
Automatic  Fixed — ELT  (AF),  Automatic 
Portable— ELT  (AP).  Automatic 
Deployable— ELT  (AD),  Survival— ELT 
(S)  Operating  on  121.5  and  243.0 
Megahertz";  (8)  Approval  of  Proposed 
Revisions  to  Special  Committee  159 
1  erms  of  Reference;  (9)  Approval  of 
Proposed  Special  Committee  156 
Correspondence  to  the  Federal 
Communications  Commission;  (10) 
Consideration  of  Appointments  as 
RTCA  Technical  Advisers;  (11) 
Approval  of  Revised  Procedures  and 
Guidelines  for  the  RTCA  Awards , 
Committee  and  (12)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
Mrishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street.  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 


written  statement  to  the  committee  at 
any  time. 

Issued  in  Washinfjion.  DC.  on  December  13. 
1985 

Karl  F.  Bierach, 
Designated  Officer. 

\VR  Doc.  85-30095  Filed  12-19-85;  8:4S  am] 
BILUNG  CODE  49tO-12-M 


Maritime  Administration 

Approval  of  Applicant  as  Trustee; 
Manufacturers  Hanover  Trust  Co. 

Notice  is  hereby  given  that 
Manufacturers  Ffanover  Trust  Company 
of  California,  with  offices  at  50 
California  Street,  San  Francisco. 
California  94111,  has  been  approved  as 
Trustee  pursuant  to  Pub.  L.  89-346  and 
46  CFR  221.21-221.30. 

Dated:  December  16. 1985. 

By  Order  of  the  MHritime  Administrator. 
Georgia  P.  Stamas. 
Secretary. 
|FR  Doc.  85-30156  Filed  12-19-85;  8:45  am) 

BILUNG  CODE  4910-«1-M 


VETERANS  ADMINISTRATION 

Ctiange  to  Scfieduie  of  Productivity 
(MEO)  Reviews  (Not  To  Be  Cost 
Compared  Wittt  Private  industry)  for 
ttie  Department  of  Medicine  and 
Surgery 

AGENCY:  Veterans  Administration. 
ACTION:  Notice  of  change  to  schedule. 


summary:  In  accordance  with  OMB 
Circular  No.  A-76  the  Veterans 
Administration,  Department  of  Medicine 
and  Surgerj'  serves  notice  to  the  public 
that  the  schedule  of  productivity  (MEO) 
reviews,  not  to  be  cost  compared  with 
private  industry,  published  in  the 
Federal  Re^ster  on  )une  13.  and  October 
28. 1985.  has  been  substantially 
changed.  The  schedule  has  been 
adjusted  to  compress  the  time  frame 
allowed  for  each  productivity  review 
from  eight  months  to  six  months,  change 
the  implementation  dates  so  that 
scheduled  reviews  do  not  extend 
beyond  September  1967.  and  rearrange 
facilities  to  reflect  regional  realignment 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  relating  to  this  Department  of 
Medicine  and  Surgery  Schedule  may  be 
directed  to  Jack  Beranek,  Gerard 
Schroko  or  Harold  Wilder  at  (202)  380- 
2491  or  2851.  .    . 

Requests  for  single  copies  of  the 
schedule  should  be  made  in  writing  to: 
Director.  Office  of  Procurement  and 
Supply  (91).  Veterans  Administration, 
810  Vermont  Avenue.  NW..  Washington. 
DC  20420. 

Questions  relating  to  local  matters 
about  the  conduct  of  these  reviews 
should  be  referred  to  the  Director  of  the 
VA  medical  facility  concerned. 

Dated:  December  12. 19BS. 

By  direction  of  the  Administrator. 
Everett  Alvarez.  \t^ 
Deputy  Administrator. 


Schedule  of  PRODucrrviTv  (MEO)  Reviews 

(Not  10  be  cost  compared  with  pnvale  industry] 
Department  of  Medicine  and  Surgery.  VA  Medx:al  Centers 


Field  taciWy 

Study  Stan  date      i      ConipMon  dale 

_ 

Bedford  MA   

NVDIQM  PIO>  ( 

- - - ■■- - 

— 
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_....do 

.....A> .--.    „.. 

.do 

..„.A> 

xto 

Oo. 
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Oo 
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..  .j^ 

Do 

Nontiampton  MA _ 

.<k> - 

.do 

.do 

Do 
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„ Ji 
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Oo. 

While  River  Junction.  VT _. 

Albany.  NV _ _„ 

.do 

JanuaiT  1966 

A> — 

IMn*  1966 -.       .. 

do - 

Do 

jt«Mi9a6 

Baiavia.  NV _ _ 

- - 

do     

Do. 

Bath.  NY     „_    . 

do 

do ~ 

Do 
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do   

do 

Do 

Canandaiqua.  NV 

Syracuse  NY _ _.. 

• - -. : 

A) 

do - 

June  1966 - 

,    do.. 

do . 

do 

do 

..  do -  ~.    . 

.j*> - — 

.....do _ _.. 

August  1966 

do 

.-..A) 

.....do 

.._*..    — 

Do. 

Do 

Bron«.  NY 

November  1966 

BrooVlyn.  NY.. _ _ , ; ; _ _ 

Castle  Point.  NV. _ „ 

Montrose  NV - '. - 

Oe. 
Do 
Da       ^ 

Do. 

New  York  NV. 

Da 

Nortnport  NV _... 

do 

_„..do -, 

ftO 

Dol 

San  Juarx  PR - 

do 

Do 

West  Haven.  CT. - 

.-. 

A> 

do 
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Schedule  Of  PROoucnvrrv  (MEO)  Reviews— Continued 

tNol  10  b*  cost  oomiMrad  witt)  pnvaM  indusary] 
Departmem  o<  ModfcinB  and  Surgary.  VA  Medical  Cantors 


HaUlaciily 


'w^ion  no.  z 


Coataswk.PA 

Ea«  Onnga.  NJ .. 

Latianon,  PA 

Lyons,  NJ 

PMadelpha.PA... 
WMias  Barrs.  PA.. 

Wrtmnglon.  DE 

ANoona.  PA 

.  PA.„ 


Omtatoarg.  WV _. 

Ena.  PA 

PitlstKvgh  (UOt.  PA_ 

Ballmore.  MO 

Fi  Howard.  MO 

Martnsburg.  WV „. 

Pany  Point  MO 

WasNnglon,  DC 

BecWey.  WV 

Hampton,  VA 
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Study  tiaft  dale 
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_...do 


.«do- 


..do,. 


..do- 


-do.. 


-do. 


..do. 


-do.. 


Region  No.3 


Augusta.  GA. _ 

aierteston.SC 

Cotumtiia.  SO _ 

AHaMa  (Decatur).  QA.. 

Dutum.  GA _.. 

BHoxi.  MS 

Binningham.  AL 

Jackson.  Ml 

Montgomery.  AL 

Tuscaloosa.  AL 

Tuskegee.  Al 

Lexington.  KY 

Louisville.  KY 

Memphis,  TN 
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NashvMe,  TN 

Bay  Pines.  FL 
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Lake  Oty.  FL 
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Tampa.  FL 


Region  No.  4 


CMkcoUie.  OH 

Cincinnati.  OH 
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Wood.  Wl     _. 
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North  Chicago.  IL  . 
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Cohimba,  MO 

Poplar  Bkitt,  MO... 
Si  Loue.  MO 


Roflion  No.  9 


Fargo.  NO 

Minneapolis.  MN.. 

Sioux  Falls.  SO 

St  Cloud.  MN 

Kansas  City.  MO.. 
Leavenwortti,  KS.. 

Topeka.  KS _.„. 

Wichita.  KS 
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Ft  Meade.  SO 
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..do- 


October  198S.. 


..do .. 


..do- 


..do. 
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— do 


...do- 
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...do- 
:-do- 
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— do - 
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— do 


..-..do 
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do 

do 
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do 
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do 
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do 

do 
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do 
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do 
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do 

do 
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do 
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do 
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April  1967 
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do 

June  1967 

do 

do 
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Do. 

Da 

Da 

Do. 
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Da 

Da 
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March  1966 

Do 

Da 
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Do. 
Saplembar  1967 

Do. 

Do. 

Do. 

Do, 
June  1966 

Do. 

Do, 

Do. 
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Do 
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Da 

Do. 
September  1967 

Do. 

Da 
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Da 

Do 
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Decembe  1986 
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June  1987 

Do 
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July  1967 
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Do 

Do. 

Da 
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Department  of  Medic int  and  Surgery.  VA  Medical  Centers 
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Fayetteville  AR 

do 

Do 

Little  Rock  AR _ _ „ 

do 

do _  

Do 

Muskogee.  OK „ 

New  Orleans.  LA „ „ 

Fabniaiy  1967 

April  1987- — 

December  1986 

Jiiy  1987 

October  1986 

Mvd)  1987 

Oklahoma  City.  OK „ , 

Bonham.  TX „ 

February  1967 

April  1987 

July  1967 

September  1986 

Novwnber  1986 

Febnwy  1987 

Dallas.  TX : _ 

February  1987 

April  1967 — 

xto _.   . 

July  1987 

Houston,  TX „ „ 

do 

Do 

KenviHe,  TX _ „ 

Jo 

do 

.do 

A> 

.   .xto 

Oo 

Marlin  TX        „        .       . 

Do. 

San  Antonio.  TX „ 

.do - 

jdo -. 

Oo 

Temple  TX 

.do 

Oo 

Waco.  TX _ _ 

.do 

— do - 

xto ., 

..-.xto 

.-...do - 

Oo 

Albuquerque.  NM _ .._ 

Amanlto.  TX _ „„ _ 

Big  Spring,  TX 

do  1967 

do 

xto 

.....xto 
Oo 
Oo 

Phoenix  AZ ..                     .    . 

do       

do 

Oo 

Prescott  AZ 

do                    .  .. 

xto 

Oo 

Tucson.  A2 - _ 

do 

do 

ODi 

Plant  Maintenance 

Region  No.  1 

Bedford.  MA 

January  1966 

M«ch  1966 

June  1966 

Boston  MA 

4io 

.do - — 

Do 

Brockton,  MA „ 

...-Xto 

Do 

Manchester,  NH .*. _ 

xto - 

Jdo - 

do 

Do 

Northampton  MA .                                                                   ...... 

.do  

Do 

Providence,  fli „ 

xto 

......do.._ - 

-do 

July  1986 

..-.xto -... 

..-.jdo— 

Do 

Togus.  ME _ _ 

Oo 

White  River  Junction,  VT „ „ _ 

Albany.  NY 

xto 

Do. 

September  1966 

December  1966 

Batavia,  NY 

.do 

.do 

Do 

Buffalo.  NY _ _. 

.do. — 

.do 

do — 

xto - 

A> .. 

Do 

Canandaigua.  NY _ „„ 

Syracuse  NY .._ 

Do 

xto - 

November  1986 

Oo. 

Bronx  NY           .                       .         . 

Febniwy  1967 

Brooklyn  NY ..                                            .                      

...  .do 

do 

Do 

Castle  Point  NY 

.do 

xto -.  . 

Do 

Montrose.  NY _ „ 

.do - 

..-.Jo 

—xto -... 

.do — 

Oo. 

New  York  NY „ _ „ _ 

xto 

Do. 

Northport  NY                „                                    . 

xto      

Do 

San  Juan  PR _ „ 

.do _ 

xto 

.do 

Oo. 

West  Haven  CT 

.do 

Do 

Region  No.  2 

Coatsville  PA _      

January  1987 

Match  1967. „. 

xto — ..-. 

Ji«ie19e7 

East  Orange.  NJ _ 

do 

Do. 

do 

_...xto _ -. 

.  .xto— - 

Oo. 

Lyons  NJ _ _    

do 

00. 

Philadelphia.  PA „ _ „ „. 

do 

Jo 

Oo. 

.do 

do — 

Oo- 

Butler  PA                 ... 

April  1987 

June  1987 

Seplember  1967 

Pittsburg  (UD)  PA 

.do-.. 

xto.. 

00. 

iijastisRSisissaj 


S1876 
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FMidtaci% 


Baltimore.  MO 

Ft  t-loward.  MO 
Martmsburg.  WV 
Pcifry  Poim.  MO... 
Washington.  DC.. 

Hampton.  VA 

Honl»>g»on.  WV... 

Richmond.  VA 

Salem,  VA 

.  NC 


.  February  1986. 
-A 


Moutam  Home.  TN . 

Saksbury.  NC 


neQion  Mo>  3 


Augusta.  GA..._ „. 

Oiarteslon.  SC._ _ 

CokimtM.  SC 

Atlanta  (Oecalw).  GA.. 

DtjWm.  GA _ _ 

fttoxi.  MS 

Bnnmgham.  AL 

Jackson.  Ml __ 

MonUcmery,  AL 

Tuscaloosa.  AL. 

Tusksgee.  AL - 

LousnMe.  KY 

Memphs,  TN 

Murtieesboro.  TN _ 

NashwHe,  TN 

Bay  Pines.  FL _ 

GaxiesviHe.  Fl 

Lake  City.  FL  .„ 

Miami.  FL Z. _ 

Tampa.  FL 


No.4 


ChAcolhe.  OH 

Cleveland.  OH 

Dayton.  OH 

Allen  Paik.  Ml 

Ann  Aftxx.  Mt 

Battle  Creek,  Ml... 

Saginaw.  Ml 

Danvile.  IL 

Indianapoks.  IN 

Iron  Mounlan.  Ml  . 

Madoon.  Wl 

Tomah.  Wl 

Wood.  Wl _ 

Chicago.  (LS).  IL 
Chicago.  (WS).  M. 
North  CNcaga  IL. 

Hmes.  IL 

Cohmbia.  MO 

Marion.  IL 

POOioT  BNllt.  MO.... 

Si  Lows  MO 


RaQlon  No.  5 


Fa'90.  NO  

Mameapolis.  MN 

Sioo«  FAlls.  SO 

Kansas  City.  MO  ... 
Leavemvonh.  KS... 

Topeka.  KS 

WicNta.  KS 

Des  MoMKS  lA 

Grand  Island.  NE 
Ho»  Springs.  SO . ... 

Knomnlle  I A 

Omaha.  NE 

Denver.  CO 

Ft  Lyon.  CO 

Salt  Lake  City.  UT.. 
Shendan.  WY.. 


TCa^ioit  No.  w 


Loma  LiPda.  CA 

Long  Beach,  CA _.. 

San  Diego.  CA 

Seputveda.  CA _ 

West  Los  Angales.  CA.. 

Fresno.  CA 

(jvermore.  CA.... „_.. 

Martinez.  CA _.. 

PatoAKo.  CA....„ _.. 

Reno.  NV  _ 

San  Francaco.  CA 

American  Lake.  WA 


Study  «lan  dale 


Ai 

Mwch1M7.. 

._..*> -. 

do 

...-* 


July19M.. 


..do. 


January  1967. 
—Jo 


-Jo.. 
...do- 
..ik>.. 

..iSO- 


-do. 


uto- 


-A).. 


jdo 

Jto 

April  tM7.. 

— do 


.jdo<. 


Fabruwy  1967.. 

do 

A)..- 

.do 

.do 


February  1966.- 
— Jlo 


.Jo. 


March  1987 

...-Jo _. 

do 

.._Jo 

January  1967  .. 

do -. 

Febnjacy  1987.. 

.—Jo 

.-..Jo 


.-...do 

April  1967- 
.-JO 


..Jo.. 
..Jo.. 


Mwch  1967.. 

do 

-...Jo 


..do.. 


April  1867 

do 

November  1986.. 
February  1987. .. 

do 

do 

Jo 

.do 

Jo 

Jo 

-.Jo 


..Jo- 
lly 191 
...do- 
..do  . 


April  1987   . 

..-.Jo.-. 

Jo - 

do 

do 

March  1967. 
Jo...- 


Completion  date 


ApM  1986.. 

.do 

..-Jb 


do 

May  1667.. 

.do 


do 

September  1966.. 

do 

do 

...do 


March  1987 

do 

do 

Jo 

Jo 

.do 

Jo 

Jo 

Jto 

.do....- 

— do 

June  1987..- 

do 

.-Jo..- - 


..-..do 

April  1967- 


..do. 
-do. 
..do. 


April  1966-.- 

..-.Jo 

-.-Jo - 

May  1687 ..-. 

do 

...-Jo 

._..  Jo 

March  1967- 

do 

April  1987 

.do 

Jo 

do 

June  1987 .. . 

Jo 

do 

Jo  - 

May  1967 

do 

—.Jo 

do 


June  «67 

do 

January  1987 

April  1967 

do 

do „ 

do 

do 

;dO 

Jo 

.....Jo 

Jo 

:d0 

...-.do ..- 

do 


February  1967. 


June  1967. 

Jo 

do 

do 

do 

May  1967... 

-...do 

..-.Jo 

Jo 


V^4fle7. 


ImplemenlatKin  date 


July  1966 

Do. 

Do 

Do 

Do 
August  1967 

Do. 

tie. 

Do. 
DocofiV6f  ^906 

Do. 

Do 

Oo. 

June  1987 

Oo. 

Oo 

Oo. 

Oo 

A> 

Oo. 

Do. 

Oo. 

Oo. 

Do 
Septambar  1987 

Do. 

Oo. 

Oo. 
Julyta87 

Oo. 

Do 

Do 

Do 


July  1966 

Da. 

Do. 
August  1987 

Oo 

Do 

Oo. 
June  1987 

Oo. 
July  1987 

Oo. 

Oo. 

Oo. 
September  1987 

Do 

Oo 

Do 
August  1987 

Dp. 

Oo 

Oo 


September  1987 

Do 
ApmiM7 
July  1987 

Do 

Oo 

Oo 

Oo. 

Oo. 

Oo 

Do. 

Oo. 

Do 
December  1966 

Oo. 

Do. 


September  1967 
•Oo. 

Oo. 

Oo 

Oo 
August  1987 

Do 

Do 

Oo 

Oo 

Oo 
July  1987 
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/ 


Fold  facility 

Study  start  date 

CofnpioiKm  date 

Boise.  ID 

.  do 

do 

Oo 

Portland.  OR _ 

do 

do 

Oc 

Roseburg  OR _ 

.do 

do 

Do. 

Seattle.  WA _ 

...j^ 

dir        .    ,       .. 

Dd 

Spokane.  WA .- 

do — 

— do..- 

....-do 

Jim*  1987 

Od 

Walla  Walla.  WA 

OD- 

Alexandra.  LA 

ltagN(pNo.7 

Apii  1987 

Saplentar  1987 
Do 

Little  Rock.  AH 

do 

Fetmaiy  i9B7 

do -. 

Apit  1987 

Muskogee.  OK _ 

_ _ __ _ 

Jiiy  1987 

New  Orleans.  LA 

April  1987 

SrtMmtirr  11187 

Oklatioma  Qly.  OK 

February  1987 

April  1987 

Mf  1987 
Apnl  1987 

Bonham.  TX 

November  1986 

JaniMry  1987-.-. 

April  1987 

do ■       — 1 

.    do 

Dallas.  TX _ 

Fabruary  1967 „... 

..-.do 

A> 

A 

Ji%1987 
Oo 
Od. 

Houston.  TX _ 

Kcmmie.  TX 

•• - 

Martin.  TX 

do 

ODi 

San  Antonio,  TX 

do 

..-do 

do 

Oo. 

Temple.  TX „ 

do 

Dd. 

Waco.  TX _ „ 

.do 

do 

Do 

Albuquerque.  NM 

JwwMy  1987 

Manhigs? 

do' 

Jiaie  1987 

Amarillo.  TX .'. 

. 

do 

Od 

Big  Spnng.  TX 

do 

&t 

Da 

Phoen«.  AZ 

do 

.  ..jdo _.-  — 

DDl 

Prescott.  A2 

- 

do 

— do- 

do 

Od. 

Tucson.  A2 

do 

Oo 

OMMcFood* 

RoglonNo.  1 

Bedford.  MA 

July  1986 

Snptnuibrw  ifmfi 

Oeoonber  1986 

Boston.  MA 

.    do 

Oo 

Brockton.  MA .'. 

do 

4to                    -1 

Da 

Manchester.  NH ; 

4t> 

do 

Dd 

Northampton.  MA „ 

do 

do 

Oa 

Providence.  Rl 

do 

.....Jo 

do 

Dd. 

Togus.  ME 

do 

Oo 

White  River  Junction.  VT 

do 

.do 

Do 

Albany.  NY 

September  1986 

November  1986 

February  1987 
Oa 

Batavia.  NY 

do 

do 

Bath.  NY 

.xto 

do 

Da 

Buflalo.  NY 

do 

do 

. do 

Oa 

Canandaigua.  NY „ 

.do .._ - 

do 

Do. 

Syracuse.  NY _ „  ..    .      _..      . 

do 

Do. 

Bioni.  NY 

January  1987 

March  1987 „.... 

do 

Jim  1987 

Brooklyn.  NY 

do 

Oo 

Castle  Po.nl.  NY * „ 

do 

4|0 - - 

Da 

Montrose.  NY .._ 

.do 

...do —  ..- 

Oa 

Newington.  CT „ „ 

do 

...-do 

..-.do 

do 

Dd. 

New  York.  NY 

do 

Da 

Northport.  NY 

do 

Oo 

San  Juan.  PR - 

do 

do 

Oo 

West  Haven.  CT 

do 

4)0      .                   

Do 

Region  No.  2 

Coatesvilie.  PA 

M«ch  1987              ..   . 

Jww  1987 

East  Orange.  NJ 

do 

do 

Do 

Letianon.  PA 

do 

do  • 

Do 

Lyons.  NJ    

March  1987 

May  1987 

August  1987 
Da 

Philadelphia.  PA 

do 

.._do 

Wilkes  Barre.  PA 

do 

do 

Do 

Wilmington.  DE 

..  .do 

do 

Da 

Altoona.  PA 

do 

itn 

Do 

Boiler.  PA 

Ha J 

Do. 

Clarivsburg.  WV . 

do 

do    . . 

Do 

Ene.  PA 

* 

do 

do 

Da 

Pittsburgh  (UDl.  PA - 

Do 

Baltimore.  MD 

Januwy  1987 

April  1987 
Oo 

Fl  Howard.  MD .'. 

do 

Oo'. -.- 

Martinsburg,  WV .'. 

do 

....do - 

do.- 

do 

Da 

Perry  Point.  MD 

do 

Oo 

Washington.  DC 

do 

Do 

Beckley.  WV ^ 

March  1987 

do 

Mav  1987 

AUBUM1987 
Oa 

Hampton.  VA -" 

do 

Huntington.  WV y 

do 

do ~ 

do - 

do 

Oa 

Richmond.  VA „ , 

do 

Oo 

Salem.  VA .         . 

do 

Do  ■ 

Asheville.  NO 

January  1987 

Mvch  1987 _ 

.  ..do 

June  1987 

Durham.  NC 

.    .do ' 

Do 

Fayetteville.  NC 

..do 

do - 

do - - 

do            .  ^.    . ., 

Do 

Mountain  Home.  TN 

do 

Do. 

Salisbury,  NC 

do 

Do 

RoQiOfi  Mo.  3 

Augusta.  GA .-. .... 

April  1987 

June  1987 

SeplenAer  1987. 

Charleston  SC .     • 

do 

do 

Da 

Columbia.  SC 

1^ 

do. - , 

do .. 

Oa 

Alia  ila.  (Decatur).  GA 

-^ 

...  do 

Oa 

BEST  COPY  AVAILABLE 
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FMdIadWy 


Stvxty  «twt  dMe 


Complelion  date 


knptomentalion  dale 


Du»*n.  GA 

atom.  MS _ 


,AI 

.Al 

.  AL 

Lexmglon.  KY 

Loua««e.KY __. 

Mem|*a,TN 

Munreeaixjfo.  TN... 

NaitMta.  TN 

Bay  Pines,  Fl 

GanesvMe.  FL _. 

Lake  City.  FL _. 

Mam.  FL -. 

Tampa.  FL _. 


.*) 

Fabfuvy  1M7.. 

tt> 

......*.... 


...«o.. 
..do.. 
..do., 
-do.. 


do 

ADf«1987.. 
.«» 

.do 

_...A — 

do — . 

.do 

■do 


-do- 


.A>. 


.A>- 


MafCh  1987- 

do 

Jk> 


..do. 

..UJO.. 


Uay  tM7.. 

Jk) 

_...Jo 

..-uJo 


Omfcolhe.  OH 

OncifMaa.  OH 

Ctewsiand.  OH  ...„. 

OaytoaOH _ 

A«8nP«li.MI 

Ann  Artjor.  Ml 

BaMe  Creek.  Ml_ 

Sagwaw.  Ml _ 

Dany«e.  IL 

Fl  Wayne.  IN -. 

Marion,  IL _. 

Marion.  M 

Iron  Mountain.  Mi.. 

Madisoa  Wl 

Tomah.  Wl 

Wood.  Wl 

C»iKa90(LS)IL_ 
Chcago  (WS).  H... 
North  Chicaga  H... 
Hwws.  IL 


August  1906 

do 

do 

do 

January  1987  _. 

do 

do 

do _. 

March  1987 

January  1987.. 
'  Fetxuary  1987.. 

do 

.do 

.  Apiil  1967 


Octotier  1966.. 

do 

do - 

do „ 

Marctt  1987  .-. 

do — 

Jk> — . 

do 


CohjnKm.  MO. 

Poplar  Bkilf.  MO-. 
St  Lous.  MO 


MCQiOn  Mo.  S 


Fargo.  NO _. 

Mmneapolis.  MN_ 
Sioux  Fans.  SO.._ 

St.  Cloud.  MN _ 

Kansas  City.  MO- 
LeaveraiKxlti.  KS.. 
TopeluuKS.. 

Wictiita.  KS — 

Dos  Momes.  lA 

Ft  Meade.  SO 

Grand  Island.  NE 

Hot  Springs,  SO 

Iowa  Gty.  lA 

Knonite,  lA 

Lincoln.  NE 

Omaha.  NE 

Cheyarwie.  WV 

Denver.  CO :.. 

Fl  Lyon,  CO 

Fl  Harrison.  MT 

Grand  Junction.  C0.. 

Miles  aty.  MT  . ._ 

Salt  Lake  City.  UT 

Stwndan.  WV 


Loma  Linda.  CA 

Long  Beach.  CA 

San  Oiego.  CA 

Sepufcreda.  CA 

West  Los  Angetes.CA- 

Fresno.  CA 

LMermore.  CA 

Martinez.  CA 

Pak>  Alto.  CA 

Reno.  NV 

San  Francoco.  CA 

American  L^e.  WA 

Booe.  ID ._ 

Pontand.  on _ 

RosetMrg.  OH -. 

Seal«e.  WA 

Spokane.  WA 

Wala  Waaa.  WA 

White  Oty.  on . 


NOl« 


.do 

Fatouaiy  1967.. 

do 

laniiary  1967... 

do 

do - 


May  1987 

March  1967— 

Apnl  1987 

do 

do - 

.do 

.do -.. 

do 

April  1987 

do 

Mwch  4987,.,. 

do , 

do -. 

.do 

JufiQ  4967 


Do. 
July  1987 
Bo 
Do. 
Do 
Da 
Do. 
Oo. 
Do. 
Oo. 
Oo. 
Do. 

1967 
Oo. 
Oo. 
Oo. 
Oo 


January  19B7 

Ob. 

Do 

Oo. 
June  1987 

Do 

Do 

Oo. 
August  1967 
June  1987 
July  1967 

Oo. 

Oo. 
September  1967 

Do. 

Oo. 

Do. 
July  1967 

Do. 
June  1967 

Do. 

Do 

Do 
'Septamber  1967 


March  1987 

..-Jo _ 

February  1987 

January  1967 

March  19677 

do 

September  1966.. 

A) -.. 

AuguH  1966 - 

do 

do 


May  1967 

do 

Apnl  1967 

Marc»>  1987 

May  1987 

<io 

November  1986  . 

.do 

Odobar  1986 

do 

do 


do 

.do 

Jo 

.do 

July  1966.. 

Jta 

do- 

do 

do 

xlo 

— do 

do 


Apm  1967 

-do 

...do...- - 

..,do 

Fabniary  1967. 

Apnl  1967 

..do 

..do 

..do 

..do 

..do 


do - 

:do -.... 

do 

.  ...do 

54pwmD0f  (V06.. 

do 

..  ..do 


..:da.. 
-.do.. 
..do.. 


June  1967.. 

....do 

.do 

.do 

April  1967. 
June  1967  . 

--...do 


1966... 


-do. 
...do . 
...do . 

...;dO- 

...do. 

...;dO. 

...do . 


;do-v 

do 

do 

F«6>uaiy  1967.. 

.do - 

xlo 

do 

do 


..do.. 
do.. 


August  1967 

Do 
July  1987 
June  1987 
Auguet  1987 

Oo. 
Febniwy  1967 

Do. 
January  1987 

Do. 

Da 

Da 

Do. 

Do. 

Oa 

Do 
December  1986 

Oo. 

Do. 

Oo. 

Oa 

Oa 

Oa 

Do. 

Seplembisr  1967 
Do 
Do 
Oo. 

July  1967 
Seplmiiber  1987 
Oo. 

Oa 
Oo. 

Do 

Oo 
May  1987    . 

Do 

Do 

Do. 

Do. 
Oa 
Sa 
-Oa 
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FiaMlacWiy 

study  iMft  dMe 

Oompleeon  dale 

Atexandna.  LA 

"^•"' 

Mwdl  1967 

M«y19e7..-.   . 
do 

Auguat  1987 

Ooi. 

Oft 

Bft 

Do. 

Oo. 
May  1887 
AuguM  1867 

Do 

Oft 

Odl 
May  1987 

Do 
Oa 
October  1988 
Oft 
Oft 
Oo. 
Oo. 
Oo. 

FayelteviUe.  AW _.... 

Little  Rock.  AH-. . 

Muskogee.  OK _ 

New  Orteans.  LA _ 

OKlahoma  City.  OK. 

Shreveport.  LA __    

.do .._    _ 

.,do 

1^ 

■ do :  — 

dp 

••■- " -* " 

,  ,40 

do 

„_d»-  

December  1966 

do 

Febru«y1987 

May  1987 — 

do 

Booham.  TX 

Dallas.  TX  : 

Houston.  TX 

Kerryide.  TX _... 

Martin.  TX 

•- " : - 

March  1987 

...  .do _ .   .  ._ 

•"• — • 

do 

do      

do..  .. 

December  1986.- 

March  1967 

do 

Febniary  1987 

May  1987 

San  Anionw.  TX. 

Temple.  TX 

Waco.  TX 

" - - — " -•■ -- 

.do 

A> 

May  1986- 

Jo 

Jo - 

Mf  1988-   -    -    .-, 
do 

Albuquerque,  NM 

Amantto:  TX  ....„ _ 

BigSpopg.  TX 

Phoenix.  A2 „._ 

Prescott.  A2 

Tuscon.  AL - L 

do-           - 

do 

do                   .  „ 

..do 

do 

,jd»   

do               _ 

„ „ „ 

Oo 

Oo 

■IVOICal  nfOfnimUfl 

Boston.  MA _ 

n#9i^  '^  ^ 

October  1966  . 

....-do _ 

November  1986 ...J 

do                 

Oecemlwr  1988 

Ma>c«tl987 
Oo 

April  1987 

Oo 
SatiM>*er  1987 

Do 

Oa 

Oo 

Oa 

June  1987 
August  1987 
Do 

April  1987 
Oo 
Oa 

September  1987 
SepMrberl986 
May  1987 
Septentiar  1987 

Brocklon  MA..._ _ 

._..dO H 

jMu«y1987 „ 

do 

Albany.  NY _ 

Buffalo.  NY. 

Bronx.  NY    

— - - 

April  1967 

Ap>*  <WI 

Brooklyn.  NY „    _     

xlo 

do 

New  York.  NV.._ -.  

....-do 

—  jlo - 

do 

Northport.  NY.._ 

West  Haven,  CT _ 

- - "■- - - ■ 

•*? 

.do .- 

<h 

Baltimore.  MD 

Region  Na.3 

Januwy  1967 

M«Ct1  1987 

Washmglon.  DC _ 

Asheville  NC ». 

March 'l967. 

May  1987-           —    . 
do          .     

do 

Augusta.  GA 

Region  No.3 

November  1966 

januwy  1987 

Columbia  SO 

....jdo J 

...-jdo - H 

Atlanta  (DecaluH.  GA 

Biloxi.  MS 

•■ - 

-.-.dD._ 

April  1987 

Apnl  1966 

....i 1 

June  1987.- 

Birmingham.  AL 

Lennoton.  KY     _. 

- - 

June  1986 ..._ - 

Febnjary  1987. 

June  1987 

December  1986 

Miami   Fl: 

Region  No.  4 

April  1987 

do 

Tamoa.  FL .. 

do      H 

Oo 

June  1987 
Oa. 
Oa 

December  1888 
Oa 

Apr!  1987 
M»cti19e7 

Oo. 

Oo 
No«en*ar1986 

Oa 

March  1987 

Febnjary  1987 

Oo 

Do 
August  1986 

May  1987 
Febnjary  1967 

Do. 
June««8» 

Cincinnati.  OH „ 

Cleveland  OH 

January  1967 — 

jlo 

Mvcii  1987 

..d»._- 

■..._Jo 

.  ..do 

Dayton  OH _ 

.-..A> 

July  1986 

do 

■    Allen  Park.  Ml 

Battle  Creek.  Ml 

• 

Wood.  Wl _ „ 

Chicago  (LSI.  IL 

Chicago  (WS(,  IL. 

November  1886^. 

Orinber  1966...  - 

do - 

.do          

Jviuwy  1987 

- ~ " ~- 

Oececnber  1986 

.-.do - J 

.—.do _ - 

Hines.  IL _      

Columbia.  MO. ._....... 

Jyne1066 — _.- 

do — 

October  1986 

Auguat  1986 

St  Loots.  MO 

.—jto - 

December  1986 

Minneapolis.  MN 

nvQion  No.  9 

Long  Beach.  CA 

Sepulveda.  CA _ 

West  Los  Angeles.  CA 

Portland.  OR 

R*gionNa« 

September  1986 

do                

Novemtier  1988 

do 

do 

-...A> — 

M*f  1«86 

Februwy  1887 

March  1986    

Alexandria  LA.. _ 

Region  Ho.  T 

December  1968 

Hooslon.  TX _ J 

September  1986^ -. 

do                

November  1986 

San  Antomo  TX 

do  _   ., 

Albuqueique.  NW _ 

January  1986 

Mwch  1986 

Offloo  OpsrsHons 

Boston.  MA _ 

Rogion  No>  ■ 

December  1986 

Febreary  1987 

do H 

May  1987 

Do 
Match  1987 
July  1987 

Do 
Au9Di»t9e7 

Brockton,  MA _ 

ProvKjencei.BI 

Albany.  NY 

Buffalo.  NY 

Bronx. NY „.... 

do 

October  1966 

Oeeentfier  1966 

- ~* — - — 

February  1967 

I^r»  (967 

do                     .  . 

do- - J 

March  1867 

May  1«6» 
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Schedule  Of  Productivity  (MEO)  Reviews— Continued 

[No*  10  be  cost  compared  with  private  industry] 
Oepanment  of  Medkane  and  Surgery.  VA  Medical  Canters 


Field  laaMy 


Study  start  dale 


Completion  date 


Implementalion  date 


Brooklyn,  NY 

Montrose,  NY 

New  Yor*,  NY 

Norltiport  NY 

San  >iarv  PB 

West  Haverv  CT.. 


-do.. 


....do.. 
--do., 
.-.do.. 


..do.. 
..do.. 


-do. 
..do. 


ReQion  No.  2 


Coatesvile.  PA 

East  Orange.  NHJ.._ 

Lyons,  NJ _. 

i^ilkes  Bane.  PA 

PittstjurgTi  (UD),  PA.. 

Mannsburg.  WV 

Perry  Pomt  MO 

Washington.  DC 

Richmond.  VA 

Salem.  VA 

Asheviie.  NC _.. 


DacMberl9M.. 
do— 


..do. 
..do.. 


Fatnuwy  1967.. 

do 

do 


..do. 


January  1967. 

do 

do 


do- 

July  1986.. 


Mountain  Home,  TN. 


..do.. 


do 

March  1987 

— do 

do 

do 

Seplambar  1986.. 

February  1967 

do 


Augusta.  GA 

Charleslort.  SC.. 
Columbia.  SC..-. 


Februwy  1987- 


April  1967- 
do -.. 


Atlanta  (Decatur),  GA„ 

Bitoxi.  MS __ 

Birmingham.  AL 

Jackson.  Ml 

Tuskegee.  Al -. 

Lexington.  KY 

Louisville.  KY 

Memphis.  TN 

MiBhuuiibuiu,  TN 

Nashville,  IN 

Bay  Pines.  FL 

GameswHe.  FL 

Miarw,  FL . .- 

Tampa,  FL 


—ilo 

do 

November  1966  . 
— do 


.J&O" 


do 

January  1967 . 


..do.. 
..do.. 


do - 

do 

December  1966.. 


..ulo- 
...do.. 


Region  No.  4 


Chuiicothe.  OH. 

Cincinnati.  OH 

Cleveland.  0H..„ 

Dayton.  OH 

ANen  ParK  Ml 

Arm  AitxK.  Ml 

Battle  Creek.  Ml 
Indianapolis.  IN... 

Madoon.  Wl 

Wood,  Wl 


..do.. 


April  1967- 
do -. 


do 

do. 

January  1967 ... 

...-A) 

.-.do..-. 

do 

March  1987 

do 

—.do 

— do -. 

do 

February  1967.. 

do 

.—do — 

do 


Chicago  (LSr,  IL  . 
Chicago  (WS).  IL... 
North  Chicago,  IL . 

Hmes.  IL 

Columbe.  MO 

St  Lous.  MO 


Minneapolis,  MN 
Kansas  Qty.  MO.. 

Topeka.  KS 

Des  Moines.  lA 

Denver.  CO 


do ..- - 

do 

November  1366.. 

do 

..-do 

October  1986 

November  1966.. 

May  1966 

do 

do. — 

do 

do - 

December  1966- 
do 


June  1967 — 

— do — 

.do - 

do 

January  1967 

do 

do 

December  1966.. 

Jar>uary  1987 

July  1966 

do 

— do 

..-..do 

do..- 

February  1967 

— do 


RaQlOfi  No,  5 


December  1966  .. 
September  1986  . 
December  1985 
January  1986 


fiegMm  no,  a 


Loma  L,nda.  CA  . 
Long  Beach.  CA . 
San  Oaego.  CA. 
Sepulveda.  CA.. 


West  Los  Angele*,  CA.. 

Palo  Alto.  CA — 

San  Francisco,  CA 

Seattle.  WA „ _ 

Portland.  OR..„ 


NOQiOfI  NOu  7 


..do.- 

December  1986... 

do - 

do .w. 

do 

do 

March  1986 

do 

September  1986.. 
do 


February  1987 

November  1986  . 

February  1986 

March  1986 

do -.. 


Febniary  1987 

do 

—do 

.do 

— do 

May  1986 

do 

November  1986.. 
do 


Little  Rock.  AB.. 

New  Orleans.  LA 

Oklahoma  City,  OK .. 

Dates,  TX 

Houston,  TX 

San  Antonio.  TX 

Temple.  TX 

Waco.  TX 

Alxiquerque.  NM 

Phoenn,  AZ ...- -.. 

Tucaon,  AZ 


December  1986. . 

do 

September  1966.. 
January  1987 


..do.. 


do- 

September  1966 . 

do 

November  1985... 

— do^ 

do 


FebnMry  1987 

do 

November  1986.. 

March  1967 

do 

do — 

November  1986.. 

do 

January  1986 

do 

do 


Da 
Da 
Da 
Da 
Da 
Do. 


May  1967 

Do. 

Do. 

Da 

Do. 
June  1967 

Do. 

Do. 

Do. 
December  1986 
May  1967 

Do. 


July  1967 

Da 

Da 

Do. 
April  1987 

Do. 

Do. 

Do. 
June  1987 

Da 

Do. 

Do. 

Do. 
May  1967 

Do. 

Do. 

Do 


September  1987 

Do 

Do 

Do. 
April  1967 

Do. 

Da 
March  1987 
Apnl  1987 
October  1986 

Do. 

Do. 

Do. 

Do 
May  1987 

Do. 


May  1987 
Febniary  1967 
May  1966 
Jurte  1986 
Do. 

May  1987 

Do. 

Do 

Do. 

Do. 
August  1986 

Do 
February  1967 

Do 

May  1987 

Do. 
February  1987 
June  1987 

Do. 

Do. 
February  1967 

Do. 
April  1966 

Do. 

Do. 


|FR  Doc.  85-30022  Filed  12-19-85: 8:45  am) 

WLLMQ  CODE  ■320.01-M 


Station  Committee  on  Education 
Allowances;  Meeting 

Notice  is  hereby  given' pursuant  to 
section  V,.  Review  Proceduca  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 
February  12. 1)986.  at  9fl0  a.m.,  the 
Portland,  Oregon  Regional  Office 
Station- Ceminittee  on  Educational 
Allowances  shall  at  Room  1427.  Federal' 
Building,  1220  SW  Third  Avenue. 
Portland.  Oregon  97204,  conduct  a 
hearing  to  determine  whether  Veterans 
Administration  benefits  to  all  eligible 
persons  enrolled  in  Apprenticeship 
Training  Programs  at  Lloyd  Corporation 
Ltd..  Portland.  Oregon,  should  be 
continued,  as  provided  in  38  CFR 
21.4134,  because  a  requirement  of  law  is 
not  being  met  or  a  provision  of  the  law 
has  been  violated.  All  interested 
persons,  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated:  DecembeF  13. 1985. 
Robert  L  Winters. 

Director.  VA  Regional' Office. 

(PR  Dec.  85-30t«8. Filed!  12-19-85:  8:45  amj 

BILLNM  COOf:  aa>^2»-M 

UNITED  STATES  MFORMATtOM 
AGENCY 

Performance  Review  Board-  Members 

MlEMCYr  United  States  Informa  lion 

Agency. 

action:  Notice. 

SUMMAwy:  Thia  Notice-  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USIA)  Performance 
Review  Board-. 

DATE:  Upon  Publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harlan  Rosacker  fCoExecufive 
Secretary).  Chief.  Domestic  Personnel 
Division.  Office  of  Personnel,  U,S, 
Information  Agency..  301  4th  Street.  SW.. 
Washington.  DC  20547. Tel:  (202)  485- 
2617; 

or 
Ms.  Johnnie  Manzo  (Co-Executive 


Secretary).  Chief.  Recruitment  and 
Placement  Division.  Office  of 
Personnel.  Voice  of  America,  U.S. 
Information  Agency.  300  C  Street. 
SW.^  Washington,  DC 20547.  Tel:  (202) 
485-8117. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  sectioa  4314(c)  (1): 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L.  95-454),  the 
following  list  supersedes  the  U.S. 
Information  Agency  Notice  (49  PR  38217. 
September  27. 1984). 

Chairperson:  Associate  Dicector  for 
Mansgement^ — Woodward  Kingman 
(Presidential  Appointee], 

Deputy  Chairperson:  Acting  Associate 
DicecterH  Velee  of  America — Morton 
Smithk  Senior  Foreign  Service  OEficer. 

Career  SES  Members: 
Acting  Associate  Director,  Bureau  of 

Programs — Michael  Schneider; 
Inspector  General — Anthony  Gabrieii 
News  and  Current  Events  Manager.. 

Television  and  Film  Service — William 

Eames; 
Director  for  New^  and  English 

Broedcaste.  Voice  of  Aaierica — 

Edward  DeFontaine: 
Director.  Office  of  Engineering  and 

Technical  Operations.  Voice  of 

America^ — Robert  Fcese: 
Deputy  for  Operations.  Office  of 

Eng^Keriag  and  Tecfanieal 

OpecationSk  Voice  of  America- — 

Wallei  LaFlenr. 

Attemate  Career  SES  Members: 
Deputy  General  Counsel,  Office  of 

General'  Counsel  and  Congressional 

Relation — C  Normand  Pbirier 
Deputy  for  Systems  Engineering.  Office 

of  Engineering  and  Technical 

Opcfatioos,  Voice  of  America — 

Ronald^ }.  Linz.  t 

This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (48' FR  38217. 
September  27. 1984); 
Woodward  Kingman. 
A  ssocia  te  Director  for  Management  UlSi 
Information  Agency. 
[FR  Doc.  85-30180  Filed  12-19-8fti  a'45  ami 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  Sa  No.  245 

FHday,  December  20.  19B5 


This  section  of  the  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  the  Sunsbir>e 

Act"    (Pub.    L.    94-409)   5   U.S.C.    552tXe)(3). 


CONTENTS 


Federal   Deposit   Insurance  Corpora- 
tion  

Tennessee  VaHey  Authority r. 


Item 

1.2 
3 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
December  16, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter: 

Memorandum  regarding  the  Corporation's 
assistance  agreement  with  an  insured  bank 
pursuant  to  section  13  of  the  Federal  Deposit 
Insurance  Act. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4),  (c)(6),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6).  (c)(9)(B),  and 
(c)(10)). 

Dated:  Decembir  17. 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

|FR  Doc.  85-30238  File  \  12-18-85;  12:53  pmj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday, 
December  16, 1985,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  Irvine  H. 
Sprague  (Appointive)i  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

(A)(1)  acceptance  of  the  bid  submitted  by  a 
newly  organized  national  bank  subsidiary  of 
First  Alamogordo  Bancshares,  Inc., 
Alamogordo,  New  Mexico,  for  the  purchase 
of  certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  First 
National  Bank  of  Lincoln  County,  Ruidoso, 
New  Mexico,  which  was  closed  by  the  Senior 
Deputy  Comptroller  for  Bank  Supervision, 
Office  of  the  Comptroller  of  the  Currency,  on 
Friday,  December  13, 1985;  and  (2)  adoption 
of  a  resolution  providing  such  financial 
assistance,  pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to  effect  the 
purchase  and  assumption  transaction;  and 

(B)  Memorandum  regarding  the  purchase  of 
a  leasehold  agreement  in  the  Corporation's 
1776  F  Street  office  building. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  December  17, 1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  85-30239  Filed  12-18-85;  12:54  am] 

BtLLING  COOE  C714-01-M 


TENNESSEE  VALLEY  AUTHORITY 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  50i984 

(December  13, 1985). 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10:30  a.m.  (est),  Tuesday, 

December  17, 1985. 

PREVKMISLV  ANNOUNCED  PLACE  OF 

MEETiNa:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive.  Knoxville, 

Tennessee. 

STATUS:  Open. 

ADDITIONAL  MATTER:  The  following  item 
is  added  to  the  previously  announced 
agenda: 

E.  Real  Property  Transactions 

S.  Proposed  Auction  Sale  of  the  9.92-Acre 
North  Shannon  Substation  Property  Located 
in  Lee  Cotmty,  Mississippi,  and 
Abandonment  of  Associated  Unused 
Transmission  Line  Easement  Tracts. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000,  Knoxville,  Tennessee. 
Information  is  also  availabe  at  TVA's 
Washington  Office,  202-245-0101. 

SUPPLEMENTARY  INFORMATION: 

TVA  Board  Action 

The  TVA  Board  of  Directors  has  found,  the 
public  interest  not  requiring  otherwise,  that 
TVA  business  requires  the  subject  matter  of 
this  meeting  be  changed  to  include  the 
additional  item  shown  above  and  that  no 
earlier  announcement  of  this  change  was 
possible. 

The  members  of  the  TVA  Board  voted  to 
approve  the  above  findings  and  their 
approvals  are  recorded  below: 

Dated:  December  16, 1985. 

Approved: 
C.H.  Dean,  Jr., 
Director  and  Chairman. 
Richard  M.  Freeman, 
Director. 
John  B.  Waters, 
Director. 

[FR  Doc.  85-30203  Filed  12-18-85: 10:56  am] 
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Friday 

December  20,  1985 


Part  II 


Nuclear  Regulatory 


10  CFR  Parts  19,  et  al. 
Standards  for  Protection  Against 
Radiation;  Proposed  Rule 


51992 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  ParU  19, 20, 30. 31, 32. 34. 40, 
SO,  61.  and  70 

Standards  for  Protection  Against 
Radiation 

agency:  Nuclear  Regulatory 

Commission. 

AcnoN:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  a  major 
revision  of  its  regulations  in  10  CFR  Part 
20  which  provide  the  requirements  for 
the  protection  of  individuals  who  are 
exposed,  both  within  and  outside  of  the 
workplace,  to  ionizing  radiation  from 
routine  activities  (normal  operations) 
which  are  licensed  by  the  NRC.  Since 
these  regulations  contain  basic 
standards  for  protection  against 
radiation,  the  proposed  revision  would 
affect  all  categories  of  NRC  licensees. 
The  intent  of  the  revision  is  to  improve 
NRC  radiation  protection  standards  by 
reflecting  developments  in  the  principles 
that  underlie  radiation  protection  and 
advances  in  related  sciences  that  have 
occurred  since  the  promulgation  of  10 
CFR  Part  20  nearly  thirty  years  ago.  In 
particular  the  revision  would  put  into 
practice  many  of  the  more  recent 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP)  set  forth  in  ICRP  Publications  26, 
30.  and  32.'  The  expected  result  of 
promulgating  and  implementing  the 
proposed  revised  rule  is  an  improved 
rule  that  provides  better  assurance  of 
protection;  establishes  a  clear  health 
protection  basis  for  limits  and  other 
regulatory  actions  taken  to  protect 
public  health;  applies  to  all  licensees  in 
a  consistent  manner,  and  reflects 
current  information  on  health  risk, 
dosimetry,  and  radiation  protection 
practices  and  experiences.  Some  small 
decreases  are  expected  in  the  number  of 
workers  exposed  at  the  higher  levels 
and  in  the  doses  received  by  those 
workers  engaged  in  milling  and 
fabrication  of  uranium  fuel.  While  these 
reductions  may  not  justify  a  Part  20 
revision  per  se,  they  do  result  in  a 
favorable  ratio  between  estimated  cost 
of  implementing  the  revised  rule  and 
expected  collective  dose  savings. 
DATE:  Comments  must  be  submitted  in 
writing  on  or  before  April  21,  1986. 


'  ICRP  Publication  26.  "Ri'cummendations  of  the 
Intemaliondl  Commission  on  Radiolo);ical 
Protection."  adopted  January  17. 1977.  ICRP 
I'ublication  30,  "Limits  for  Intake  of  Radionuclides 
!.v  Workers,"  adopted  |uly  1978.  ICRP  Publication 
32.  "Limits  for  Inhalation  of  Radon  Daughters  by 
Winkers."  adopted  Man:h  1981. 


Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  tiled  on 
or  before  this  date. 

ADDRESSES:  Submit  written  comments 
and  any  other  information  relevant  to 
NRC  consideration  of  this  matte-  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  Copies  of 
the  environmental  impact  appraisal 
regulatory  analysis,  other  referenced 
documents,  and  comments  received  may 
be  examined  and  copied  for  a  fee  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street  NW„  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Alexander,  Division  of 
Radiation  Programs  and  Earth  Sciences, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone:  (301) 
427^370. 
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L  Background 

The  NRC's  standards  for  protection 
against  radiation  were  developed  and 
published  by  the  Atomic  Energy 
Commission  (AEC)  in  the  late  1950s. 
TTieir  development  reflected  scientific 
knowledge,  radiation  protection 
parctices,  and  recommendations  of 
expert  groups  available  at  the  time  and 
coincided  with  development  of  Federal 
Guides  approved  by  President 
Eisenhower  in  1960.  These  standards 
provided  what,  at  that  time,  was 
considered  to  be  "a  very  substantial 
margin  of  safety  for  exposed 
individuals,"  which  infers  a  threshold 
value  for  health  damage  or  no 
observable  clinical  effects.  In 
promulgating  these  standards,  the  AEC 
emphasized  "that  the  standards  are 
subject  to  change  with  the  development 
of  new  knowledge,  with  significant 
increase  in  the  average  exposure  of  the 
whole  population  to  radiation,  and  with 
further  experience  in  the  administration 
of  the  Commission's  regulatory 
program"  (22  FR  548;  January  29, 1957), 
Consistent  with  this  emphasis,  the 
proposed  revision  reflects  new 
knowledge,  increased  uses  of  radiation 
and  generation  of  radiation  sources,  and 
experience  gained  during  the  past 
twenty  years. 

None  of  these  factors,  upon 
examination,  suggest  that  there  have 
been  significant  increases  in  radiation 
exposure  or  in  health  detriment  of 
workers  or  members  of  the  public  since 
1957;  on  the  contrary,  protection  has 
been  good  and  has  improved  over  the 
twenty  plus  years  since  the  Commission 
established  its  regulatory  program.  This 
may  be  partially  due  to  a  substantial 
number  of  revisions  of  Part  20  to  reflect 
technical  and  administrative  changes. 
However,  these  revisions  have  not  kept 
the  regulations  in  accord  with  more 
recent  recommendations  of  scientific 
organizations  (namely,  those  having 
expertise  in  radiation  protection  and 
biological  effects  of  ionizing  radiation) 
to  improve  overall  protection  and 
establish  a  clear  health  risk  rationale. 
The  basic  approach  to  radiation 
protection  in  the  original  regulation  (i,e,. 
margin  of  safety  )  has  been  retained 
throughout  the  previous  revisions 
without  any  effort  to  relate  the  approach 
more  directly  to  any  associated  health 
risk.  Limits  were  derived  by  implicit 
judgments  on  health  effects  associated 
with  the  use  of  licensed  materials.  In  the 
proposed  revision,  limits  are  derived 
explicitly  by  quantifying  risk,  and  then 
by  judging  the  acceptability  of  the  risk 
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through  a  comparison  of  risks 
experienced  by  workers  in  industries 
not  involving  radiation  exposures  or  a 
comparison  of  risks  normally 
encountered  by  the  general  public. 

A  most  important  development  in 
radiation  protection  is  a  recognition  of 
the  extensive  knowledge  concerning  the 
probability  or  risk  of  suffering  radiation- 
induced  health  damage  and  the  merit  of 
using  this  knowledge  to  form  a  rationale 
for  standards.  Establishing  this 
approach  for  the  limits  and  the  expected 
improvements  in  radiation  protection 
programs  derived  from  new  knowledge 
and  operating  experience  are  the  basis 
for  the  proposed  revision. 

The  capability  to  develop  such  health 
risk-based  standards  is  greatly 
enhanced  by  contemporary  computer 
technology,  which  permits  consideration 
of  many  physical,  biological  and 
chemical  variables  that  can  affect  the 
health  risk  and  dose  estimates  required 
for  developing  and  implementing  the 
standards.  For  internally  deposited 
radionucclides.  the  otherwise  complex 
calculations  are  reducible  to  simple 
tables  of  intake  and  derived  media 
concentrations. 

The  ICRP  used  these  advancements  to 
derive  a  system  for  radiation  protection 
based  on  limiting  the  "effective"  whole 
body  dose  and.  thus,  the  estimated  risk 
of  health  damage.  Use  of  this  "effective" 
whole  body  risk  concept  is  a  major 
departure  from  the  premises  of  the 
present  Part  20,  which  is  based  on  the 
concept  of  protecting  the  (single] 
"critical  organ."  Its  important  advantage 
lies  in  permitting  any  type  of  exposure 
to  radiation  or  radioactive  materials  to 
be  considered  as  if  the  exposure  were  to 
the  whole  body. 

The  ICRP  system  of  dose  limitations 
has  three  basic  components: 

(1)  No  practice  or  operation  involving 
exposures  to  radiation  should  be 
adopted  unless  its  introduction  produces 
a  net  benefit,  i.e..  the  practice  must  be 
justified: 

(2)  All  exposures  shall  be  kept  as  low 
as  is  reasonably  achievable  (ALARA),^ 
technologic,  economic,  and  social 
factors  being  taken  into  account;  and 

(3)  The  effective  dose  equivalent  to 
individuals  shall  not  exceed  the  limits 
selected  for  the  appropriate 
circumstances. 

The  ICRP  approach  provides  for 
selecting  dose  limits  based  on  estimated 
risks,  comparing  health  risks  in  the 
nuclear  industry  with  health  risks  in 
other  industries  and  risks  to  members 
the  public  with  everyday  risks,  and 


'ALARA—  see  S  20.3  in  proposed  rule  for 
definition. 


adding  doses  from  dissimilar  exposure 
modes  to  obtain  the  total  risk.  The 
system  uses  two  constraints.  The  first  is 
a  limit  to  constrain  the  occurrence  of 
radiation-induced  stochastic  (random) 
health  effects  (carcinogenesis  and 
hereditary  diseases),  in  which  the 
severity  of  the  damage  in  independent 
of  dose.  The  second  is  an  additional 
limit  to  prevent  the  occurence  of 
radiation-induced  non-stochastic  health 
effects  (such  as  cataract  formation),  in 
which  no  clinical  damage  occurs  unless 
the  dose  exceeds  a  given  level 
(threshold)  and  the  severity  of  the 
damage  is  dose  dependent.  The 
proposed  revision  would  adopt.'in  part, 
the  approach  to  radiation  protection  and 
much  of  the  system  of  dose  limitations 
recommended  by  the  ICRP. 

Implementation  of  the 
recommendations  of  ICRP  in 
Publications  26,  30.  and  32  leads  to  the 
use  of  many  new  terms.  Since  there  is  a 
need  to  understand  the  new  terminology 
in  order  to  understand  the  Part  20 
revision,  these  terms  have  been  defined 
in  S  20.3  of  the  proposed  revision.  Most 
of  these  terms — shallow,  eye.  and  deep 
dose  equivalent;  effective  dose 
equivalent;  committed  dose  equivalent; 
and  committee  effective  dose 
equivalent — result  in  greater  specificity 
of  meaning  (less  ambiguity)  in  assigning 
the  dose  to  organs  or  tissues  and  in 
being  able  to  sum  the  external  and 
internal  dose  equivalent. 

The  proposed  revisions  of  Part  20 
would  supersede  proposed  amendments 
to  10  CFR  Parts  19  and  20  published  by 
the  Atomic  Energy  Commission  (AEC) 
on  January  3, 1975  (40  FR  799)  requiring 
control  of  doses  to  an  embryo  or  fetus  as 
low  as  is  reasonably  achievable, 
proposed  amendments  to  10  CFR  Part  20 
published  by  the  NRC  on  February  20. 
1979  (44  FR  10388)  deleting  the  5(N-18) 
dose-averaging  formula,  and  proposed 
amendments  to  10  CFR  Part  20 
published  by  the  NRC  on  May  9, 1983 
(48  FR  20721)  modifying  its  reporting 
requirements  for  the  lose  or  theft  of 
licensed  material. 

To  having  consistency  between 
proposed  changes  in  Part  20  and  related 
parts  of  NRC's  regulations,  conforming 
amendments  are  proposed  to  change  the 
affected  sections  of  Parts  19.  30,  31,  32, 
34,  40,  50.  61.  and  70.  These  proposed 
conforming  amendments  can  be  found 
after  Appendix  F  of  the  proposed 
revision  of  Part  20. 

Some  other  10  CFR  parts,  such  as  Part 
50  (Appendix  I).  Part  61  and  Part  100, 
contain  dose  values  which  should  also 
be  expressed  in  terms  of  effective  dose 
equivalent  to  be  consistent  with  the 
proposed  revision.  These  adjustments  or 


revisions  would  not  be  simple  and  no 
attempt  has  been  made  to  propose 
amendments  to  such  provisions  in  these 
parts  at  this  time. 

Subpart  E.  10  CFR  Part  140.  contains 
the  criteria  for  determination  of 
extraordinary  nuclear  occurrences 
(ENO)  and  includes  a  table  of  Total 
Projected  Radiation  Doses,  which  are 
expressed  as  organ  doses.  Any  revision 
of  these  values  constitutes  a  substantive 
change  and  will  be  considered  as  part  of 
an  ongoing  rulemaking  proceeding  to 
modify  the  ENO  criteria  rather  than  in 
conjunction  with  the  Part  20  revision. 

II.  Comment  Response 

The  NRC  has  had  the  benefit  of 
receiving  and  reviewing  many 
comments  which  have  been  valuable  in 
preparing  the  proposed  revision.  About 
70  responses  were  received  on  the 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  this  revision 
that  was  published  on  March  20. 1980 
(45  FR  18023)  and  about  80  responses 
.were  received  on  the  notice  of  proposed 
deletion  of  the  5{N-18)  provision  that 
was  published  on  February  20, 1979  (44 
FR  10388).  Although  the  responses  were 
widely  varied,  the  general  conclusion 
was  that  revision  of  NRC's  standards  for 
protection  against  radiation  was 
favored.  The  NRC  also  benefited  from 
its  participation  in  the  public  meetings 
associated  with  the  guidelines  proposed 
by  the  Environmental  Protection  Agency 
(EPA)  for  occupational  radiation 
exposure  (46  FR  7836;  January  23. 1981) 
and  review  of  comments  received  by 
EPA. 

In  addition,  the  NRC  had  valuable 
discussions  with  members  of  national 
and  international  radiation  protection 
organizations,  licensees,  representatives 
of  labor  unions,  and  other  groups.  These 
discussions  provided  useful  views, 
particularly  in  regard  to  technical  and 
administrative  problems  foreseen  in 
implementing  the  revision.  This  revision 
reflects  and  attempts  to  resolve  many  of 
the  concerns  identified,  while 
maintaining  the  central  thrust  of  the 
revision — to  ensure  that  radiation 
protection  is  adequate  and  defendable 
when  judged  by  good  protection 
practices  and  contemporary  standards. 

A  comparison  of  salient  issues  in  the 
present  Part  20  with  the  proposed 
revision  is  presented  in  Table  1.  It  is 
noteworthy  that  some  limits  for  external 
radiation  will  be  lower  (e.g.,  hands)  in 
the  revisions  and  others  will  be  higher 
(e.g..  lens  of  eye).  For  internal  emitters, 
specific  organ  limits  will  be  higher  than 
present  values. 

MLUNG  CODE  7S0»-01-M 


'i  • 

TABLE  1.   COMPARISON  OF  SALIENT  ISSUES  IN  THE  PRESENT  10  CFR  PART  20  WITH  THt  PROPOSED  REVISION             1 

3 

I 

Issue 

Present  10  CFR  Part  20 

Proposed  Revision 

OCCUPATIONAL 

Limits 

External 

•H 

Whole  body,  head  and 

1.25  rems/qtr  or 

Whole  body,  head,       5  reros/year  (0.05  Sv/ 

trunk,  active  blood- 

3  rens/qtr  with 

trunk,  arm  above  .       year)  -  includes  summation 

foraing  organs,  lens 

lifetime  occupa- 

elbow, and  leg         of  (external)  deep  dose 

90 

of  eye,  or  gonads 

tional  exposure 

above  knee             equivalent  and  (internal) 

1 

history  and  with- 

committed* effective  dose 

■  ! 

in  5(N-18)  dose- 

/           equivalent. 

? 

averaging  formula. 

3  rems  (0.03  Sv)  (external) 

< 

- 

maximum  deep  dose  equivalent 
in  any  quarter. 

Lens  of  eye            15  rems/year  (0.15  Sv/year) 

o 

Hand  and  forearns; 

18  3/4  rems/qtr 

Hand,  elbow,  arm'below   50  reins/year  (0.5  Sv/year) 

en 

» 

feet  and  anlcles 

(75  rems/yr) 

elbow,  foot,  knee,  and 
leg  below  knee 

i 

Skin  of  whole  body 

7  1/2  rems/qtr 
(30  rems/yr) 

2 
Skin  (10  cm  )           50  rems/year  (0.5  Sv/year) 

Q. 
03 

a 

No  suflunatlon  of  internal 

(organ)  doses. 

Weighted  organ  doses 

3  - 

for  all  organs  are  summed. 

1 
1 

No  sununation  of  external 

and  internal 

Doses  from  external 

►1 

1 

•    1 

doses. 

0 . 

and  internal  sources  are   summed. 

*Except  for  selected  uranium  and  transuranic  radio- 

nuclides for  which  the  derived  air  concentrations 

i 

•  " 

(DACs)  and  annual  limits  of  intake  (ALIs)  are  hard 

O 

1 

* 

to  measure  at  levels  found  in  the  workplace.   For 
these  nuclides,  the  regulation  may  be  based  upon 

o 

at 
a 

Q. 

^^ 

the  effective  dose  equivalent  received  In  the  year 

50 

^^ 

1 

- 

rather  than  the  committed  effective  dose  equivalent 

n 

CD 
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Issue 


Present  10  CFR  Part  20 


Proposed  Revision 


Internal 


Intake  equivalent  to 
520  MPC-hours/qtr. 
Calculated  to  result 
in  a  50-year  commit- 
ted dose  of: 

Whole  body 

Bone,  thyroid, 

and  skin 
Other  organs 


1.25  rems 
(5  rems/yr) 

7 . 5  rems 
(30  rems/yr) 

3.  75  rems 
(15  rems/yr) 


oa 

m 

en 

-H 

«o 

O 

, 

CD 

T) 

. 

-< 

> 

• 

< 

> 

r— 

> 

OJ 

r— 

m 

1 

1 

m  Planned  Special 

5(N-18)  dose  averaging 

o 

provided  -  with  quarterly 

o 

Units. 

Annual  limit  of  intake  (ALI)  equivalent  to 
2000  DAC-hours/year. 

Calculated  DACs  are  based  on  the  following:  Organs 
are  assigned  weighting  factors,  based  on  the  esti- 
mates of  risk  to  that  organ  per  unit  of  dose  rela- 
tive to  the  estimate  of  risk  per  unit  of  dose  for 
uniform  whole  body  exposure.   "Capping"  dose  limit 
of  50  rems/year  (0.5  Sv/year)  used  to  avoid  non- 
stochastic  effects.   For  body  parts  other  than  those 
listed  above: 


Tissue 

*-T 

Inferred 

Actual 

>  1 

Dose  Limit 

Dose  Limit 

.1 

(rems/year) 

(rems/year) 

Gonads 

0.25 

20 

20 

Breast 

0.15 

33 

33 

Red  bone 

marrow 

0.12 

42 

42 

Lung 

0.12 

42 

42 

Thyroid 

0.03 

167 

50 

Bone 

, 

surfaces 

0.03 

167 

50 

Each  of 

0.06 

83 

50 

5  remain- 

ing organs 

with  the 

largest 

** 

dose 

Planned  special  exposures  allowed  in  addition 
to  the  annual  limits  from  routine  exposures. 
Limits  set  at  1  x  annual  limits/year  from  all 
events  In  a  year  and  5  x  annual  limits/lifetime 
from  all  events.   5(N-18)  dose  averaging  provi- 
sion is  eliminated. 


s 

tn 
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Issue 


Present  10  CFR  Part  20 


1; 


Eabryo/Fetus 


AURA 


I    Occupational 

\  -.  reference  level 

BASIS  FUR  LIMITS 


Not  addressed. 

Recommended. 
None 


Biological  damage  or  health  effects 
would  not  be  statistically  observable. 


INTERNAL  DOSIMETRIC 
METHODOLOGY 


Irradiation 


in    Lung  model 

3 

O       *     - 


c 


Retention  in  lung 


Dose  to  the  most  irradiated  organ. 
I.e.,  "critical  organ,"  used  to  limit 
Intake  via  "Maximum  Permissible  Con- 
centrations" (MPC). 


Doses  from  radionuclides  deposited 
In  non-critical  organs  are  ignored. 

1959  ICRP-2  model  used. 


Aerosols  ranked  "Soluble"  or  "Insoluble." 


Proposed  Revision 


0.5  rem  (5  mSv)  during  the  entire  pregnancy  due 
to  occupational  exposure  of  the  "declared"  preg- 
nant woman. 

ALARA  program  required. 

Investigation  level— set  by  licensee  below 
annual  limit. 

"Acceptable"  risk  (10-*  per  year  for  workers, 
10-®  to  10-*  per  year  for  members  of  the 
public)  based  on  estimated  radiation- induced 
fatal  cancers  and  serious  hereditary  disorders. 
Upper  limit  of  organ  dose  set  to  avoid  non- 
stochastic  (threshold)  effects,  such  as 
cataracts. 


Dose  to  each  organ  is  calculated,  weighted  by 
a  factor  equating  risk  from  dose  to  that  organ 
to  risk  from  5  rems  (0.05  Sv)  of  whole-body 
irradiation,  and  then  the  products  are  summed. 
Values  for  ALIs  and  DACs  have  been  calculated 
for  each  radionuclide. 

Weighted  doses  to  organs  from  radionuclides 
deposited  anywhere  in  the  body  are  summed. 

Improved  1966  model  of  ICRP  Task  Group  on  Lung 


Dynamics  used. 


\ 


Aerosols  ranked  by  translocation  and  elimina- 
tion rates,  i.e.,  D  (days).  W  (weeks),  and 
Y  (years). 


en 


i 


I 


< 
a 

(A 


3. 

CD 

O 

(D 
O 

a 

3 

o* 

n 

8S 


o 

OB 

o. 

CD 
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Proposed  Revision 


Translocation 
PUBLIC 
limit 


Reference  level 


Col leclive  dose 
cutoff  level 


MONITORINr. 


Adult 


n    Minor 
o  . 


No  consideration  given  for  aerosol 
aerodynamic  properties. 


Based  on  1959  biological  data. 


Implied  limit  for  individuals  of  0.5  rem/ 
year  to  whole  body,  blood-forming  organs, 
and  gonads;  3  rems/year  to  bone  and 
thyroid;  and. 1.5  rems/year  to  other  organs. 
No  summation  of  external  and  internal  dose. 
No  consideration  of  food  pathways. 


None. 


None. 


Required  at  25%  of  the  basic  quarterly 
limit  (0.312  rem). 


Required  for  Intakes  greater  than  25X 
of  520  MPC-hours  in  a  quarter. 

Required  at  5%  of  the  basic  quarterly 
limit  (0.0625  rem). 


Assumes  1  pm  AMAD.   Adjustments  for  other 
aerosol  size  distributions,  and  physical  and 
chemical  properties  are  possible. 

Based  on  1978  biological  data  from  ICRP-30. 


Explicit  limit  of  0.5  rem/year  (5  mSv/year)  for 
individuals  from  all  sources.   Includes  summation 
of  external  and  internal  doses  and  food  pathways. 


0.1  rem/year  (1  mSv/year)  to  member  of  the  public 
as  action  level  for  licensee. 

0.001  rem/year  (0.01  mSv/year)  per  person  cutoff 
level  for  evaluating  collective  doses  to  general 
population. 


Required  at  10%  of  the  annual  limit  for  deep  dose 

equivalent  (0.5  rem  or  5  mSv). 

Required  at  10%  of  the  annual  limit  for  eyes, 

skin,  or  extremities. 

Required  at  30X  of  the  ALIs. 


Required  at  5%  of  the  external  annual  limits  for 
adults.   Required  at  5X  of  the  ALIs  for  adults. 
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CI 


Issue 


Present  10  CFR  Part  20 


Proposed  Revision 


cq 

a 
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SEWER  DISPOSAL 


RECORDS 

Determination  of 
prior  dose 


Current  exposure 
records 


Effluent  releases 

Planned  special 
exposures 

REPORTS 

Criteria  for 
iamediate  notifi- 
cation of  incidents 


Overexposures  of 
public 


Concentration  limits  equivalent  to 
5  rems/year  by  potential  ingestion. 


Occupational  exposure  history  required 
as  condition  for  allowing  3  rems  per 
quarter  and  use  of  5(N-18)  dose-averaging 
formula.  Signed  statements  of  dose  during 
last  quarter  required  upon  employment. 


Form  NRC-5  includes  only  external 
dose.   Includes  items  for  calculating 
status  under  5(N-18). 


Implied  under  survey  requirement. 
No  provision. 


20  times  the  basic  quarterly  dose 
limits. 

Property  damage  $200,000. 


Required  if  limits  for  short-term 
radiation  levels  or  annual  effluent 
releases  to  unrestricted  areas  are 
oxrpprlAd.  '   . 


Concentration  limits  equivalent  to  0.5  rem/year 
(5  nSv/year)  by  potential  ingestion. 


Occupational  exposure  history  (effective  dose 
equivalent  received  during  the  current  year  and, 
when  appropriate,  all  planned  special  exposures 
and  over-exposures  received  during  the  lifetime 
of  the  individual)  required  for  all  individuals 
requiring  provision  of  individual  monitoring 
devices  or  services. 

Revised  Form  NRC-5  includes  external  dose, 
internal  dose,  summation,  and  dose  received 
during  planned  special  exposures  and  as 
overexposures. 

Explicitly  required. 

Records  required. 


5  times  the  annual  dose  limits. 


Loss  of  facility  use  and  property  damage 
criteria  deleted. 

Required  If  any  individual  in  an  unrestricted 
area  exceeds  0.5  rem  (5  mSv)  in  one  year. 
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TABLE  1.   (Continued) 


Issue 


Present  10  CFR  Part  20 


Proposed  Revision 


REPORTS  (Continued) 

Planned  special 
exposures 

Exceeding  reference 
level 


Individual  nonitor- 
iny  reports 


3! 

z 

3 


Reports  to 
Individuals 


MLUNO  CODE  7SgO-01-C 


No  provisions  for  planned  special 
exposures. 

No  provisions. 


Annual  statistical  summary  report 
required  of  7  categories  of  licensees. 

Ternlnation  report  required  of  same 
7  categories  of  licensees.  • 


Required  by  §  19.13(d)  for  any  Information 
reported  to  NRC.  Applies  only  to  over- 
exposures atid  termination  reports. 
Pursuant  to  §  19.13,  other  reports  on 
exposures  are  available  t,o  the  individ- 
ual on  request. 


Report  required. 


Report  required  for  exceeding  0.1-rem  (1  mSv) 
level  to  members  of  public,  unless  licensee  received 
prior  approval  for  conducting  operations  which 
result  In  doses  in  excess  of  the  reference  level. 

Same  as  present  Part  20,  except  that  doses  will 
be  effective  dose  equivalents. 

Same  as  present  Part  20,  except  that  doses  will 
be  effective  dose  equivalents. 

Same  requirements  as  present  Part  20,  except  that 
doses  reported  will  be  effective  dose  equivalents. 
In  addition,  licensees  would  report  to  individuals 
any  planned  special  exposures;  and  licensees  oper- 
ating under  §  20.205  (the  exception  for  certain 
uranium  and  transuranic  nuclides  having  very  long 
effective  half-lives)  would  report  estimates  of 
both  annual  effective  dose  equivalent  and  50-year 
conmltted  effective  dose  equivalent  to  their 
employees. 


I 

S 

•e 

O' 

.S 

z 

p 
en 


3. 

a 

X3 
n. 
o 

CD 

3 


I 

oa 
O 

a. 
£. 

(D 


• 

52008 Federal  Begbiw  /  Vol.  SO,  No..245u/  Friday/December  20.  lS85  /  Proposed  Rules 


DL  Radiation  Protection  Principles 

Prior  to  ICRP  Publication  26  (1977)  and 
the  associated  Publication  30  (1978), 
recommendations  for  dose  limits  for 
internal  emitters  were  based  on  the 
concept  of  protecting  the  "critical  organ" 
at  risk,  as  described  in  ICRP  Publication 
2  (1959).  Under  this  concept,  protection 
was  provided  by  limiting  the  dose  to 
that  single  body  organ  or  tissue  which 
accumulated  the  greatest  concentration 
of  radioactive  material  and 
consequently  received  the  highest  dose. 
In  a  few  cases,  sensitivity  to  radiation 
damage  and  other  factors  were 
considered.  By  protecting  the  "critical 
organ,"  a  degree  of  protection  was  also 
provided  to  all  other  organs.  To  satisfy 
the  dose  limit  to  the  critical  organ, 
intake  oT radioactive  material  was 
controlled  by  specifying  the  maximum 
permissible  concentration  (MCP)  of  a 
given  radionuclide  in  air  and  water, 
corresponding  to  the  major  routes  of 
intake  by  inhalation  (breathing)  and  by 
drinking.  These  concentrations  were  set 
for  a  given  radionuclide  either  by  the 
critical  organ  dose  Umit,  such  as  15 
rems/year  to  lung  for  occupational 
exposures,  or  by  equating  the  dose 
delivered  by  the  radionuclide  to  the 
skeleton  (bone)  to  that  given  by  a  total 
body  content  of  0.1  /xCi  of  radium-226. 
(Evidence  of  biological  effects  caused  by 
radium-226  in  humans  was  available.at 
that  time.)  The  limit  for  exposure  of  the 
whole  body  was  set  by  the  organs  that 
had  been  assigned  the  lowest  dose 
limits.  These  organs  were  bone  marrow, 
gonads,  and  lens  of  the  eye  because  of 
concerns  for  inducing  leukemia, 
hereditary  effects,  and  cataracts, 
respectively.  The  present  Part  20  is 
based  on  this  concept  of  protecting  the 
critical  organ.  Summation  of  external 
and  internal  radiation  doses  is  not 
required  in  the  present  Part  20.  even 
though  the  need  and  desirability  for 
summation  of  doses  has  been 
recognized  since  1959  (see  ICRP 
Publication  2). 

Control  measures  have  often  been 
based  on  the  maximum  permissible 
body  or  organ  content  (or  "burden")  of 
radionuclides.  The  burden  is  calculated 
to  deliver  the  maximum  permissible 
annual  dose  to  a  critical  organ.  These 
burdens  generally  correspond  to  the 
quantify  of  radionuclide  calculated  to  be 
present  after  an  exposure  period  long 
enough  for  equilibrium  to  be  reached 
between  the  continuing  rate  of  intake  at 
the  "maximum  permissible 
concentration"  and  the  rate  of 


elimination  by  body  excretion  and 
radioactive  decay.  At  equilibrium  the 
body  burden  is  that  which  corresponds 
to  the  annual  dose  limit.  For  example, 
for  insoluble  plutonium  in  the  lung,  the 
maximum  permissible  lung  burden  of  16 
nanocuries  is  that  which  results  in  a 
dose  of  15  rem  to  the  lung  in  the  50th 
year  following  continuing  intake.  For 
short-lived  radioactive  materials,  which 
deliver  their  entire  dose  for  any  given 
single  intake  or  reach  equilibrium  for 
continuous  intake  within  a  year  or  so, 
maximum  permissible  body  and  organ 
burdens  can  be  appropriate  measures 
for  assessing  protection.  However,  for 
control  or  intake  of  long-lives 
radioactive  materials  (such  as  uranium 
and  plutonium,  for  which  equilibrium 
cannot  be  attained  in  a  lifetime)  the  use 
of  the  maximum  permissible  body 
burden  as  a  limit  and  the  corresponding 
annual  dose  equivalent  limit  is  less 
protective  unless  adequate 
consideration  is  also  given  to  the 
retention  and  accumulation  of  the 
material  over  the  remaining  Ufetime.  For 
these  long-lived  radionuclides,  retention 
of  material  taken  into  the  body  during  a 
year  can  constitute  a  chronic  source  of 
irradiation  for  many  years,  perhaps  for  a 
lifetime,  and  a  comparison  of  the  annual 
dose  to  the  anual  limit  can  be 
misleading. 

Since  1960,  an  extensive  research 
program  to  determine  the  biological 
effects  of  ionizing  radiation  has  yielded 
substantial  information  concerning  risk 
of  damage  to  health.  Comparable 
estimates  of  the  risk  of  cancer  mortality 
and  morbidity  and  of  hereditary  damage 
per  unit  of  dose  were  published  in  1972 
and  1980  (BEIR I  and  III  Reports)  by  the 
National  Academy  of  Sciences  (NAS) 
and  in  1977  and  1982  by  the  United 
Nations  Scientific  Committee  on  the 
Effects  of  Atomic  Radiation 
(UNSCEAR).» 

Using  the  UNSCEAR  risk  estimates, 
ICRP  Publication  26  introduced  the 
terms  "effective  dose  equivalent"  and 
"committed  effective  dose  equivalent" 
to  describe  concepts  which  would 
permit  combining  doses  received  from 
external  and  internal  exposures.  This 
method  assigns  each  organ  a  weighting 


factor,  which  is  proportional  to  the 
estimate  of  risk  to  that  organ  per  unit  of 
dose  relative  to  the  estimate  of  risk  per 
unit  of  dose  for  a  uniform  whole  body 
exposure.  Except  for  gonad  exposures, 
these  weighting  factors  are  presumed  to 
represent  the  risk  of  inducing  a  fatal 
cancer  in  the  different  tissues  relative  to 
the  total  risk  (cancer  and  hereditary 
diseases)  from  uniform  whole  body 
exposure  for  the  same  dose  equivalent. 
The  risk  coefficient  for  gonads  is  based 
on  the  potential  risk  of  serious 
hereiditary  damage  in  the  first  two 
generations  of  offspring  of  the  exposed 
person.  The  proposed  revision  would 
adopt  the  relative  sensitivity  values  or 
weighting  factors  in  ICRP  Publication  26. 
These  values  and  the  appropriate  risk 
per  unit  dose  equivalent  estimates  are 
shown  in  Table  2.  Also  shown  is  the 
probabilify  of  suffering  disease  of  the 
irradiated  organ,  given  a  unit  dose 
equivalent. 

The  risk  coefHcients  in  Table  2,  which 
are  used  to  determine  the  relative 
sensitivity  values  for  radiation-induced 
fatal  cancers  in  organs,  are  based 
primarily  on  studies  of  human 
populations  exposed  to  ionizing 
radiation  at  higher  dose  rates  and  at 
higher  dose  levels  than  generally  found 
in  the  workplace  and  are  truly  estimates 
in  the  statistical  sense  only.  There  is  no 
evidence  which  tuiequivocally 
demonstrates  an  increased  incidence  of 
cancers  or  hereditary  effects  in  humans 
exposed  to  radiation  at  the  exposure 
levels  found  in  the  workplace  or  in  the 
environs  of  facilities  licensed  by  the 
NRC.  The  observed  incidence  rate  of 
fatal  cancers,  the  observed  fluctuations 
in  normal  incidence  rates,  and  the 
relatively  low  radiation  risk  make 
demonstration  of  any  slight  increase  due 
to  radiation  exposure  essentially 
impossible  to  detect.  It  is  generally 
prudent  to  assume  in  the  interest  of 
public  health  and  radiation  protection, 
however,  that  risk  to  health  is 
proportional  to  dose.  The  risk 
coefficients,  which  were  derived  for 
exposure  conditions  with  doses  and 
dose  rates  higher  than  are  expected  to 
occur  in  the  workplace,  are  believed 
more  likely  than  not  to  overestimate  the 
true  risk  under  this  assumption. 


'One  segment  of  these  data  is  currently  under 
review  and  reevaluation.  i.e..  the  data  from 
fapanese  survivors  of  the  A-bomb«  daring  World 
War  II.  It  appears  that  the  reevaluation  will  require 
at  least  2  years  for  resolution.  The  data  being 
challenged  are  the  primary  source  of  information 
that  cover  a  wide  range  of  exposures  and  that 
provide  the  principal  basis  for  the  shape  of  the 


dose-health  effect  response  curves.  However,  the 
Japanese  A-bomb  survivor  data  constitute  only  one 
of  several  sources  of  human  exposure  data  and,  in 
the  opinion  of  many  experts,  the  risk  coefficients 
are  not  likely  to  be  changed  substantially  as  a  result 
of  the  ongoing  reevaluation  of  the  data. 
Consequently,  the  Commission  sees  no  reason  for 
delaying  this  rulemaking  proceeding  until  the  study 
is  completed. 
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Table  2.>-Relative  SENsmvrriES  of  Organs  and  Tissues  of  the  Body  for  the  Induction 
OF  Fatal  Cancers  and  Serious  Hereditary  Effectr 


OifanortiMue 


Gonads. 


BraMt..._..-_„___ 
Radbom  mamw. 

Thyroid _ „ ™_ 

Bone  mrlaoea _ _ 

Any  remaining  dwa  organs  or  llsauaa  receiving 
retakve  sansHiyHy  ol  O.oe  each. 

Total  loc  mitole  body _ 


the  hiqheil  doss  at  a 


(Titettvtt 
MHitttvity) 


0^ 
0.15 
0.12 
0.12 
0.03 
0.03 
0.30 


1.0 


TCok  oocfncion 


(4X10- •) 
(2.5X10') 
(2X10-») 
(2X10- •) 
(6X10- •) 
(5X10-*) 
(5X10- •) 


(1.86X10-*) 


1  m  25.000 

1  m  40.000. 

1  in  50.000. 
1  m  50.000. 
1  m  200,000. 
1  m  200.000. 

1  ki  20.000. 


1  In  6.000. 


The  fractional  contribution  of  the  risk 
to  individual  organs  is  determined  by 
dividing  the  risk  to  the  organ  by  the  risk 
from  uniform  whole  body  irradiation, 
allowing  for  no  differences  in 
seriousness  of  damage  between  serious 
hereditary  diseases  and  fatal  cancers  or 
between  different  types  of  fatal  cancers. 
For  example,  irradation  of  the  gonads 
alone  would,  theoretically,  casue  about 
y*  of  the  health  effects  (occurring  as 
hereditary  effects  in  the  Hrst  two 
generations  of  offspring]  caused  by 
uniform  irradiation  of  the  entire  body 
(occurring  as  cancer  deaths  plus  serious 
hereditary  diseases)  at  the  same  dose 
level.  Irradiation  of  the  lung  alone 
would,  theoretically,  cause  about  V^  of 
the  health  effects  (potential  lung  cancer 
deaths)  caused  by  uniform  whole  body 
irradiation  at  the  same  dose  level. 

Some  organs  and  tissues,  such  as  the 
thyroid  or  bone  surfaces,  are  less  prone 
than  others  to  be  the  site  of  fatal 
radiation-induced  cancers.  If  the  dose 
equivalent  permitted  to  those  organs 
were  to  be  based  entirely  on  the  relative 
sensitivity  for  fatal  cancers,  the  dose 
might  be  sufficient  to  cause  functional 
damage,  rather  than  cancers,  to  those 
organs.  Therefore,  functional  damage 
(non-stochastic)  to  organs  or  tissues 
must  be  prevented  by  an  overriding  or 
"capping"  dose  limit. 

Explicit  in  the  recommendations  of 
ICRP  Publication  26  is  that  the  sum  of 
the  (external)  deep  dose  equivalent  and 
the  committed  effective  dose  equivalent 
in  one  year  should  not  exceed  the 
annual  dose  equivalent  limits.  For 
members  of  the  public  (i.e.,  those 
persons  who  are  not  occupational 
associated  with  radiation  industries  and 
activities),  the  dose  limits  are  Vio  of  the 
limits  for  workers,  which  are 
numerically  the  same  as  the  present  Part 
20  except  that  internal  and  external 
doses  are  summed  and  internal  doses 
are  committed  effective  dose 
equivalents.  The  annual  effective  dose 
equivalent  limit  imphcitly  places  a  limit 
on  the  calculated  risk  of  dying  of 
radiation-induced  cancer  in  the  future 


and  of  transmitting  radiation-induced 
hereditary  damage  to  future  offspring. 

IV.  Acceptability  of  Risk 

Intrinsic  in  the  assumption  of  a  direct 
proportionality  between  dose  and  health 
damage  is  the  presumption  that 
radiation-induced  health  damage  can 
occur  at  any  non-zero  value  of  dose, 
unless  a  threshold  dose  for  damage  is 
also  assumed.  (Keep  in  mind  that  this 
adoption  of  proportionality  is  made  for 
reason  of  prudence  in  protecting  public 
health  and  does  not  mean 
proportionaluity  is  supported  by  the  best 
scientific  evidence  available.)  In 
selecting  values  for  dose  limits, 
therefore,  it  is  necessary  to  consider  the 
issue  of  what  level  of  risk  is  acceptable 
or  what  level  of  risk  is  unacceptable. 
The  dose  limits  selected  are  then 
surrogates  (substitutes)  for  risk,  and 
doses  at  or  below  the  limits  are 
generally  acceptable  and  those  above 
the  limits  are  generally  unacceptable. 
The  term  "generally"  is  included  here 
because  the  level  cannot  be  absolute 
without  exceptions. 

The  ICRP  judged  the  acceptability  of 
the  level  of  risks  to  individuals  exposed 
in  the  workplace  (i.e.,  workers 
occupationally  exposed  and  often 
referred  to  as  radiation  workers)  at  the 
dose  limit  by  comparing  this  risk  with 
that  of  workers  in  industries  which  do 
not  involve  radiation  and  which  are 
recognized  as  having  high  standards  of 
safety.  In  making  this  judgment  the  ICRP 
recognized  the  basic  question  of 
equality  between  two  different  types  of 
death;  namely,  the  risk  of  fatal  cancer 
from  radiation  exposure  versus  the  risk 
of  accidental  death  in  other  occupations. 
These  inherent  problems  in  developing 
an  index  of  harm  are  discussed  in  ICRP 
Publication  27  (1977).  "Safe"  industries 
were  considered  to  be  those  in  which 
the  average  annual  mortality  due  to 
occupational  hazards  does  not  exceed 
10"*.  It  would  be  desirable  to  compare 
the  risks  to  the  individual  workers 
whom  might  be  exposed  at  the  annual 
limit  for  a  substantial  fraction  of  their 


lifetime  to  the  individual  workers  in 
higher  (rather  than  average)  risk 
categories  in  "safe"  industries. 
However,  data  are  inadequate  to 
determine  the  number  of  individual 
workers  who  might  be  exposed  at  the 
annual  limit  for  a  substantial  fraction  of 
heir  working  lifetime.  In  addition,  there 
are  currently  no  data  available  on  the 
range  of  individual  (rather  than  average) 
risks  in  "safe"  industries.  Consequently, 
the  only  comparison  that  can  be  made  at 
present  is  between  the  calculated  risk  to 
individuals  exposed  at  the  dose  limits 
and  the  average  risk  to  woricers  in  safe 
industries. 

An  acceptable  level  of  risk  for 
member  of  the  public  was  judged,  by  the 
ICRP,  to  be  in  the  range  of  10' •  to  10"  • 
per  year.  This  range  is  a  substantive 
judgment  of  risk  normally  acxepted  in 
everday  life  as  producing  no  undue 
concern. 

V.  Quantificatioa  of  Ririu  From 
Occupational  Exposures 

If  a  worker  were  to  receive  a  uniform 
whole  body  dose  equivalent  of  5  rems  or 
0.05  Sv  (which  is  the  dose  equivalent 
limit  in  a  year  for  workers),  the 
mathematical  expecption  of  radiation- 
induced  health  damage  can  be  estimated 
using  the  risk  coefHcients  in  Table  2. 
This  risk  is  about  5  rems  X  1.65X10"* 
mortality  per  rem =8x10"*  to  the 
exposed  individual  over  the  individual's 
remaining  lifetime,  including  a  risk  of 
2x  10"*  serious  hereditary  damage  in 
two  generations  of  offspring,  ff  the 
worker  were  ot  receive  the  5  rems  every 
year,  the  annual  risk  for  the  woricer 
(after  several  years)  would  also  be 
8X10"*,  which  is  about  eight  times 
higher  than  the  "acceptable"  average 
annual  occupational  risk  in  "safe" 
industries.  For  perspective  on  the  above 
risk  of  cancer,  the  naturally  occurring 
lifetime  risk  of  cancer  deadi  is  one  in  six 
(NAS  BEIR  III,  1980).  If  a  different  end 
point,  such  as  years  of  life  lost,  were 
selected,  the  radiation-induced  risk 
would  be  substantially  less  relative  to 
loss  of  lifetime  from  many  other 
industrial  causes.  This  is  so  because 
death  from  radiation-induced  cancer  in 
adults  is  likely  to  occur  late  in  life  owing 
to  latency  periods  (which  range  from  a 
few  years  to  several  decades)  between 
exposure  and  incidence,  whereas  many 
industrial  deaths  are  casued  by 
accidents  and  are  expressed  promptly. 

The  annual  occupational  dose 
equivalent  limit  of  5  rems  (0.05  Sv)  was 
recommended  by  the  ICRP  for  several 
reasons. 

1.  With  an  annual  dose  Hmit  of  5  rems, 
few  individuals  acctually  receive  whole 
body  dose  equivalents  of  5  rems  or  more 
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in  any  year,  and  very  few  (if  any) 
individuals  receive  whole  body  annual 
dose  equivalents  which  average  hear  5 
rems  over  an  extended  time  interval 
Radiation  workers  receive  an  average 
annual  dose  equivalent  of  less  than  0.5 
rem  which  implies  an  associated  risk 
less  than  the  lOlP  accepted  value  of 
10- «. 

2.  ALARA  programs,  which  would  be 
required  in  the  revised  Part  20,  would 
usually  maintain  exposure  levels  well 
below  the  dose  limits. 

3.  The  annual  risk  value  for  "safe" 
industries.  10"  ^  is  an  average  value  for 
the  industry.  By  definition,  some 
workers  would  be  at  higher  or  lower 
than  the  average  risk  for  the  industry. 

The  Commission  recognizes  that  there 
are  essential  tasks  which  could  require 
some  individuals  to  receive  annual 
doses  which  might  approach  or,  on  some 
special  occasions,  exceed  5  rems.  The 
proposed  revision  would  adopt  the  5- 
rem  (0.05  Sv)  annual  dose  limit.ay 
recommended  by  ICRP.  but  wotdd  limit 
the  external  component  to  3  rems  (0.03 
Sv)  any  quarter.  The  proposed  revision 
would  also  permit  a  "planned  special 
exposure"  which  might  result  in  an 
individual  receiving  5  rems  (0.05  Sv)  in  ' 
one  year  in  addition  to  the  dose 
received  from,  routine  operations.  The 
estimated  risk  from  a  5-rem  planned 
special  exposure  would  also  be  about 
8xl0-».  Thus,  the  estimated  total  risk 
from  10  rems,  which  could  be  received 
in  one  year  from  both  routine  and 
planned  special  exposures  (a  very 
unlikely  situation],  would  be  about 
1.6xl0-». 

VI.  Quantificatioa  of  Risks  From 
Exposures  of  Individual*  ia  die  General 
Population 

If  a  very  young  individual  were  to 
receive  a  whole  body  dose  equivalent  of 
0.5  rem  or  5  mSv  (which  is  the  dose 
equivalent  limit  in  a  year  for  a  member 
of  the  general  public),  the  mathematical 
expectation  of  radiation-induced  cancer 
and  of  genetic  effects  in  two  generations 
of  offspring  would  be  about  8  x  10"*  over 
the  individual's  lifetime.  In  the  unlikely 
event  that  the  individual  were  to  receive 
0.5  rem  every  year  for  a  lifetime,  the 
calculated  annual  risk  for  the  individual 
would  be  about  8  x  10"*,  which  is  about 
an  order  of  magnitude  higher  than  the 
estimated  lO'^to  10"*  per  year  average 
annual  risk  which  is  considered  by  the 
ICRP  to  be  the  "acceptable"  range. 

The  revision  of  Part  20  would  retain  a 
dose  equivalent  limit  of  0.5  rem  (5  mSv) 
in  a  year  for  individual  members  of  the 
general  public,  but  it  would  also  contain 
a  "reference  level"  of  0.1  rem  (1  mSv)  in 
a  year.  The  0.1 -rem  reference  level  in 
conjunction  with  the  constraints  of  the 


EPA  regulations  40  CFR  Part  190  and  the 
NRC  regulations  in  10  CFR  Part  50 
(§  50.34a,  §  50.36a,  and  Appendix  I)  for 
uranium  fuel  cycle  facilities  and  light- 
water-cooled  reactors,  respectively,  and 
with  a  required  ALARA  program  for  all 
licensees,  is  beUeved  to  be  adequate  to 
ensure  that  the  annual  average  risk  to 
any  individual  member  of  the  public  is 
within,  or  below,  the  range  of  10"*  to 
10"*.  Licensees  would  be  required  to 
report  to  the  NRC  when  a  dose 
equivalent  of  0.1  rem  (1  mSv)  is  received 
(or  is  likely  to  be  received]  in  a  year  by 
an  individual  member  of  the  public  from 
the  liceilsee's  activities.  The  licensee 
would  also  be  required  to  report  on 
efforts  to  reduce  the  dose  level. 

VII.  Justificadon 

Recommendations  for  requiring  a 
justification  for  exposures  are  not  new. 
Admonitions  to  consider  the  necessity 
for  an  activity  that  is  known  to  produce 
radiation  and  that  has  some  individual 
and  public  health  significance  have  been 
called  for  by  the  ICRP,  National  Coimcil 
on  Radiation  Protection  and 
Measurements  (NCRP].  and  the  former 
Federal  Radiation  Council  (FRC)  for 
more  than  a  decade,  justification  is  a 
basic  tenent  of  radiation  protection.  The 
Commission  endorses  the  principle  that 
a  licensed  activity  should  produce  some 
social  benefits.  In  instances  where 
practices  are  pursuant  to.  or  consistent 
with,  national  policy  statements  or 
Federal  legislative  actions,  it  is 
concluded  that  a  judgment  on  social 
benefit  has  been  made  a  priority  as  an 
intrinsic  part  of  the  policy  or  legislative 
process.  The  issue  of  benefit  trade-offs 
is  thus  broader  than  providing 
protection  against  radiation,  and  the 
revision  of  Part  20  contains  no 
requirements  to  justify  the  activity  or  to 
determine  net  benefit  derived. 

Vin.  As  Low  as  Is  Reasonable 
Achievable 

The  present  Part  20  (in  §  20.1(c)) 
contains  an  admonition  that  licensees 
".  .  .  should  .  .  .  make  every  reasonable 
effort  to  maintain  radiation  exposures 
...  as  low  as  is  reasonably 
achievable."  This  provision  was  added 
to  Part  20  more  than  a  decade  ago. 
replacing  the  view  that  an  activity  was 
acceptable  if  the  exposures  were  below 
a  specific  limit.  Through  various  license 
provisions  (e.g.,  technical  specifications 
and  license  conditions)  and  through 
rulemaking  (e.g..  §  50.34a,  5  50.36a.  and 
Appendix  I  in  10  CFR  Part  50  and  40 
CFR  Part  190],  substantial  ALARA 
program  and  efforts  are  presently 
required  for  certain  categories  of 
licensed  activities,  such  as  operation  of 
uranium  fuel  cycle  facilities. 


The  Commission  recognizes  the 
importance  of  ALARA  considerations  in 
achieving  adequate  radiation  protection 
and  in  the  revision  would  required, 
rather  than  merely  exhort,  all  licensees 
to  have  a  radiation  protection  program 
which  includes  ALARA  provisions. 
However,  the  Part  20  revision  would  not 
required  quantified  optimization  studies. 
in  the  sense  described  below,  because  of 
the  difficulties  in  performing  the 
analyses  and  because  it  is  recognized 
that  the  decisions  must  be  largely 
judgmental  in  any  event. 

The  ICRP  recommends  that 
quantatives  optimization  evaluations  b<> 
provided,  where  practicable,  for 
decisionmaking  in  radiation  protection 
activities.  These  evaluations  require 
solutions  to  differential  cost-benefit 
equations  and  quantificatioa  of 
technical  and  socioeconomic  factors, 
including  the  selection  of  monetary 
values  for  a  unit  of  collective  dose  (e.g.. 
dollars  per  person-rem).  While 
optimization  has  been  done  for  radiation 
protection  activities,  the  studies  can  be 
costly,  the  methods  are  not  famiUar  to 
most  persons,  the  range  of  uncertainty  is 
substantial,  and  the  quantification  of 
judgmental  factors  involves  difficult 
social-political  considerations  as.  for 
example,  in  dealing  with  collective  dose. 
For  these  reasons,  the  Commission  has 
decided  not  to  require  optimization 
evaluations.  However,  licensees  may 
apply  such  evaluations  when  they 
consider  it  beneficial  for 
decisionmaking. 

IX.  Radiation  Protecdon  Program 

Only  in  certain  instances  are  Hcensees 
now  required  to  provide  a  formal 
radiation  protection  program  for  review 
as  part  of  licensing  actions,  and  even 
those  are  not  required  by  the  present 
Part  20.  The  Part  20  revision  would 
establish  a  uniform  requirement  for  all 
licensees  to  have  a  radiation  protection 
program  which  would  include  provisions 
for  keeping  doses  ALARA.  The  revision 
does  not  state  specifically  what  must  be 
included  in  the  program,  other  than 
provisions  for  review  by  management 
and  for  internal  (licensee]  investigation 
levels.  Guidance  on  the  general  content 
and  format  of  the  programs  would  be 
provided.  Since  there  is  a  broad  range  in 
activities  among  licensees,  the  specific 
provisions  of  the  radiation  protection 
program  would  be  commensurate  with 
the  potential  for  radiation  exposures  to 
individual  workers  and  to  members  of 
the  public. 

The  revision  would  not  speciHcally 
require  that  the  program  be  reviewed  by 
the  NRC.  However,  the  licensee's 
program  would  be  available  for 
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inspection.  The  licensee  should  be  able 
to  demonstrate  that  investigation  levels, 
which  will  serve  to  keep  doses  to 
individuals  well  below  the  dose  limits, 
have  been  selected  and  that  a  procedure 
for  investigating  conditions  that  cause  or 
permit  these  levels  to  be  exceeded  has 
been  established.  No  formal  report  to 
the  NRC  is  required  or  anticipated  for 
the  licensee  actions  in  dealing  with  the 
internal  investigation  levels. 

Consideration  was  given  to  specifying 
a  numerical  value  for  the  ALARA 
investigation  level,  rather  than  leaving  it 
for  the  licensee  to  select  However,  a 
single  value  would  not  be  appropriate 
for  all  categories  of  licensees  and, 
therefore,  no  value  has  been  specified. 

X.  Units  and  Conversion  Factors 

In  accordance  with  the  Metric 
Conversion  Act  of  1975,  the  revision 
introduces  the  International  System  of 
Units  (SI)  involving  the  becquerel,  gray, 
and  sievert.  This  action  was  also 
recommended  by  the  ICRP.  International 
Commission  on  Radiation  Units  and 
Measurements  (ICRU],  and  the  NCRP  in 
its  comments  to  NRC  on  earlier  drafts  of 
the  proposed  revision.  The  proposed 
radiation  protection  limits  are  presented 
in  dual  notation  so  that  the  regulations 
.  do  not  impede  the  vohmtary  transition 
to  the  use  of  the  metric  system  by  the 
Federal  agencies,  State  or  local 
governments,  or  private  sector  of  the 
nuclear  industry.  However,  much  of  the 
general  discussion  in  the  supplementary 
information  used  the  so-called  "special 
unit,"  the  curie,  rad,  and  rem,  which  are 
more  familiar  to  licensees,  regulators 
and  workers.  This  is  important  in 
conveying  information  on  the  health 
protection  basis  for  the  proposed  limits 
in  a  format  which  is  as  understandable 
as  possible.  There  has  been  concern  that 
use  of  the  SI  units  might  be  viewed  as 
an  attempt  to  be  misleading  by  using 
units  that  are  numerically  different  from 
the  more  familiar  units.  In  addition, 
there  has  been  considerable  concern 
about  the  potential  for  errors  in  the 
application  of  the  SI  units,  such  as  in 
medical  practice.  The  values  in  the 
appendices  are  given  in  the  traditional 
units  because  that  is  the  system  in 
general  use  by  the  individual  who  will 
use  these  values.  The  rule  contains  the 
definitions,  prefixes,  and  conversion 
factors  for  the  SI  units  so  that  licensees 
may  use  these  units  in  their  radiation 
control  programs  and  their 
recordkeeping  and  reporting 
requirements. 

The  present  Part  20  and  the  proposed 
revision  equate  an  exposure  of  1 
roentgen  due  to  x-  or  gamma-radiation 
to  a  dose  equivalent  of  1  rem,  except  for 
personnel  monitoring  purposes. 


Consideration  was  given  to  including  in 
the  Part  20  revision  a  table  of  factors  for 
converting  exposure  (in  roentgens)  to 
dose  equivalent  (in  rems)  for  a  niunber 
of  photon  energies.  Properly  calibrated 
personnel  dosimeters  take  this  into 
account.  However,  it  was  recognized 
that  such  aif  extensive  of  conversion 
factors  could  have  been  interpreted  as 
requiring  licenses  to  have  on-going 
knowledge  of  the  spectral  distribution  of 
photon  energies  in  each  portion  of  the 
licensee's  facilities.  Such  a  requirement 
would  be  impractical  amd  unwarranted. 
Coiuequently.  a  simple  conversion 
factor  of  1.0  has  been  proved  for  all 
photon  energies.  The  same  conversion 
value  would  be  applicable  to  shallow. 
eye,  and  deep  dose  equivalent 

The  mean  quality  factors  and  fluence 
per  unit  dose  equivalent  for 
monenergetic  neutrons  (Table  2  of  the 
revised  rule)  have  been  changed  slightly 
from  those  in  the  present  Part  20.  The 
values  in  Table  2  of  the  revised  rule 
have  been  adapted  from  NCRP  Reports-  • 
38  and  39,  National  Bureau  of  Standards 
Handbook  107.  and  American  National 
Standards  Institute  Standard  N43.1  (the 
same  values  are  presented  in  each  of 
these  documents).  The  fluence  of 
neutrons  of  unknown  energy  equivalent 
to  1  rem  has  been  changed  from*14  to  25 
million  neutrons  cm-^  The  vaule  of  14 
million  neutrons  cm- 'rem-'  would  apply 
to  neutrons  of  about  40  MeV,  well  above 
those  emitted  by  licensed  materials. 

The  proposed  revision  includes  a 
definition  for  a  "controlled  area"  which 
does  not  exist  in  the  present  Part  20.  The 
intent  is  to  codify  and  clarify  current 
regulatory  practice  and  to  remove  an 
existing  ambiguity  by  introducing  the 
term.  The  present  Part  20  defines  a 
restricted  area.  Logic  would  seem  to 
indicate  that  any  area  which  is  not  a 
restricted  area  would  be  an  unrestricted 
area.  However,  in  many  instances  there 
is  an  area  between  the  restricted  area 
and  the  truly  unrestricted  area  where 
dose  limits  applicable  to  unrestricted 
areas  are  applied,  e.g..  at  the  boundary 
of  power  reactor  sites  where  there  might 
be  limited  control  of  access  by 
individual  membecs  of  the  general 
public.  By  recongnizing  the  existence  of 
the  area  between  the  restricted  area  and 
the  truly  unrestricted  area  and  by 
defining  it  as  the  controlled  area,  a 
current  ambiguity  is  removed. 

The  proposed  revision  contains 
definitions  of  occupational  dose  and  of 
public  dose.  These  definitions  reflect 
current  practice  and  remove  some 
ambiguities  in  applying  the  different 
limits. 


XI.  Standards  for  Occupational 
Exposure  of  hMfividnab 

Table  3  presents  a  summary  of  the 
dose  limits  specified  in  the  proposed 
revision.  These  dose  limits  have  been 
based  upon  ICRP  Publication  26  with 
modifications  to  translate  the 
recommendations  into  practical 
regulatory  requirements  that  satisfy 
NRC's  statutory  mandate  to  protect  the 
health  of  worices  in  NRC-licensed 
facilities  and  activities. 

Tabl£  3.— Summary  of  Dose  Umtts 
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knee.  (See  1 20  3  I  For  intakes  ol  certain  kxtg  eHeckve  heN- 
kved  radioactive  matenai.  annuel  rattier  than  commitled  et- 
fedme  doae  aquwalents  may  be  used.  (See  f  20.205 ) 


Combined  Internal  and  External  Doses 

A  limit  of  5  rems  (0.05  Sv)  in  a 
calendar  year  would  be  established  on 
the  sum  of  the  doses  from  sources 
internal  and  external  to  the  body.  The 
deep  dose  equivalent  from  external 
sources  and  the  product  of  the  weighting 
factors  and  the  50-year  committed  dose 
equivalent  to  the  organs  would  be 
summed.  The  quarterly  limit  of  3  rems 
(0.03  Sv)  deep  dose  equivalent  from 
external  sources  in  the  present  Part  20 
would  be  retained,  but  the  5(N-18) 
provisions  for  cumulative  occupational 
dose  in  the  present  Part  20  would  be 
deleted.  .    ' 

The  dose  equivalents  to  the 
extremities  (e.g..  hand,  elbow,  forearm 
below  the  elbow,  foot,  knee,  and  leg 
below  the  knee),  the  skin,  and  the  lens 
of  the  eye  are  not  considered  in 
computing  the  effective  dose  equivalent 
but  are  subject  to  limits  that  would  have 
to  be  met  separately. 

Although  not  recommended  by  the 
ICRP.  the  3-rem  (0.03  Sv)  limit  for  any 
calendar  quarter  is  retained  for  the 
(external)  deep  dose  equivalent  to 
further  ensure  that  short-term  workers. 
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transient  workers,  or  workers  who  are 
rotated  between  fossil  and  nuclear 
facilities  will  be  afforded  no  less 
protection  under  the  proposed  revision 
than  is  provided  by  the  present  Part  20. 
Quarterly  limits  allow  for  earlier 
identification  of  occupational 
overexposures  and  the  subsequent 
earlier  investigation  into  and  correction 
of  the  causes  of  such  exposures.  Further, 
the  dose  records  do  not  support  a 
demonstrated  need  for  exceeding  3  rems 
per  quarter,  particularly  when  planned 
special  exposure  provisions  are 
available.  Retention  of  the  quarterly 
limit  was  recommended  by  some 
representatives  of  labor  unions  and  by 
some  representatives  of  industry 
management. 

Derived  Limits 

In  many  working  situations,  it  is 
difficult  to  assess  doses  to  the  various 
organs  and  tissues  of  an  individual  from 
inhaled  and  ingested  radionuclides. 
Consequently,  it  is  necessary  to  derive 
more  practical  indicators  of  the 
exposure,  such  as  annual  limits  of  intake 
(ALIs)  and  derived  air  concentrations 
(DACs),  that  might  serve  as  surrogates 
for  dose  estimates. 

An  ALl  is  the  quantity  of  a 
radionuclide  which,  if  taken  into  the 
body  of  a  reference  man  (as  described  in 
ICRP  Publication  23)  by  inhalation  or  by 


ingestion  in  one  year,  would  not  exceed 
a  5-rem  (0.05  Sv)  committed  effective 
dose  equivalent  to  the  whole  body  or  a 
50-rem  (0.5  Sv]  committed  dose 
equivalent  to  any  organ  or  tissue. 

About  1,800  of  the  ALI  values  listed  in 
the  proposed  Table  1  of  Appendix  B 
were  determined  by  limiting  the 
committed  effective  dose  equivalent  in 
order  to  minimize  stochastic  health 
damage.  The  remaining  270  ALIs  were 
determined  by  limiting  the  committed 
dose  equivalent  to  a  specific  organ  in 
order  to  prevent  non-stochastic  health 
damage.  All  ALI  values  may  be 
considered  to  produce  a  risk  comparable 
to  that  of  receiving  a  uniform  whole 
body  dose  equivalent  of  5  rems. 

A  DAC  is  the  derived  air 
concentration  of  a  radionuclide  which,  if 
inhaled  by  a  reference  man  with  an 
inhalation  rate  of  0.02  m'  per  minute  for 
2,000  hours  a  year,  would  result  in  the 
intake  of  one  ALI.  DAC  values  would 
replace  the  inhalation  "MPC"  values  in 
Table  1  of  Appendix  B  of  the  present  10 
CFR  Part  20.  The  proposed  DAC  values 
are  in  Table  1  of  the  revised  Appendix 
B.  Section  XXIX  in  this  Supplementary 
Information  generally  compares  the 
proposed  DAC  and  ALI  values  with  the 
concentration  limits  (MPCs)  currently 
listed  in  Appendix  B.  10  CFR  Part  20. 

ALI  and  DAC  values  can  generally  be 
used  to  demonstrate  compliance  with 


the  annual  effective  dose  equivalent 
limits  by  verifying  that  the  sum  of  the 
fraction  of  the  external  (whole  body) 
deep  dose  equivalent  limit  and  the 
fractions  of  the  ALIs  (or  DACs)  does  not 
exceed  1.  Thus,  dose  equivalents  from 
internal  and  external  exposure  modes 
may  be  added  and  compared  to  the 
annual  effective  dose  equivalent  limits. 
Exposures  or  intakes  at  or  above  the 
ALIs  and  exposures  for  substantial 
periodsof  time  at  or  above  the  DAC 
values  given  in  the  proposed  Table  1  of 
Appendix  B  are  generally  unacceptable. 
Application  of  ALARA  principles  should 
provide  su^icient  control  so  that 
sustained  intakes  and  exposures  are 
kept  lower  than  the  ALI  and  DAC 
values. 

Consider  the  example  in  Table  4  in 
order  to  compare  the  methods  and 
degree  of  difficulty  of  operation  using 
the  existing  10  CFR  Part  20  and  using  the 
proposed  revision  of  Part  20.  The 
example  will  demonstrate  that  the 
familiar  terms  and  techniques,  such  as 
MPC-hours  and  fractions  of  MPC,  may 
still  be  used  as  DAC-hours  and  fractions 
of  DAC;  and  that  the  changes  involved 
in  summation  under  the  proposed  rule 
are  relatively  simple  and 
straightforward. 

BHJJNG  CODE  7S90-01-M 


985 


JMI 


Faderal  Ragbter  /  VoL  50,  No.  245  /  Friday,  December  20, 1085  /  Proposed  Roles 


S20O5 


PRtSENJ  10  CFR  PMT  20 


TABLE  4.   A  COMPAMriVi  tXAHPLE 

PROfOSCO  REVISION  10  10  Cn   PARI  ?0 


LIMllS 


Extenidl   1.2S  reas/quarter,  or 
(whule 
body)   3  rcBs/qtMrter  wUhin  S(N-ie)  •nd 

witb  (icCMpational  txpusure  hi  story 

liitei'iMl   Intake  aquivalent  to  i20  HPC-huurs/iiuartei- 


Nu  tviiuireaent  for  suwMtlon  of  external  and 
inteiiial  dO!>e.  However,  fractional  intakes  uf 
radiuiiucl  ides  would  be  su— cd.  in  coopliance 
with  Nute  1  of  Appendix  B,  even  thsuyh  the 
critical  organs  are  different  and  there  would 
be  tew  oryans  that  would  receive  appreciable 
doses  troa  both  PadionucI ides. 


S  reas/year'  effective  dose  equivalent 
(Includes  suaaation  of  external  deep  dose  equivalent 
•nd  internal  coaaitted  effective  dose  equivalent  ) 


Where 


^    1l 

J   All 


"a 
b 

All 


i.j 


t.J 

is  the  deep  dose  equivalent  in  reus, 

is  the  annual  dose  liait  in  re«s, 

is  the  annual  intake  of  ladionuc I lOe  j 
by  inhalation,  i,  . 

IS  the  annual  liait  of  intake  ut 
radionuclide  j  by  innalatiun,  and 


is  the  suaaation  or  the  ratios  tui 
all  radioMucI ides  included  in  the 
intake. 


EXANPll 


An  individual  receives  i  tea  deep  dose  equivalent  tiua  external  exposure,  plus  lu  Jays 
(80  hours)  of  exposure  at  the  present  aaxiaua  pernissible  cuncentrations  ut  "soluble" 
iodine-13i  and  "soluble"  cesiua-137  in  air. 


1  rem/ I  2b  reas  ^  0.8  or  SOX  of  quarterly  liait, 
which  is  2<A   of  annual  duse. 

'•"I  intake. 

(10  days)  X  (9  6  x  10**  al  air  inhaled/e-liuur  work  day) 
»  (>J  X  10-*  pCI  '»M/al  (MPC))  -  0  S  pCi  '•"!  (intake) 


I  rea/b  reas  -0.2   or  2(A  ut  annual 
duse  liait 

'-"I  intake 

Assuaed  to  be  the  saae,  u  4  pt i 


'  1  (  intake) 


PRESENI  lu  CFR  PART  20 


TABLE  4.   (Continued) 

PROPOSED  REVISION  TO  10  CFR  PART  2U 


EXAMPll  ;  Continued 

Permissible  '^'1  Intake: 

(6.3  X  10*  al  air  inhaled/quarter) 
X  (a  X  10-»  pCI  '»M/al  (HPC))  «  5.7  yiU    '^'i 
(peraissible  intake). 

Percent  of  annual  liait  of  Intake: 

0.9  MLi/b.7  pCi  =  0.16  or  16X  of  quarterly  intake  liait 
=  0.04  or  4X  of  annual  liait  of  intake. 

'■"Cs  intake; 


Peraissible  '^'1  intake; 


50  pCi  '^'I  (ALI,  given  in  Appendix  B) 


Percent  of  annual  liait  of  intake. 

(0.9  pCi  '-"1  (intake))/(!>0  pCi  ■■'■I  (Alt))  -  0  UI8 
ui  1  ti%   uf  annual  liait  of  intake. 


(lU  days)  X  (9.6  x  10"  al  air  inhaled/8-hour  work  day) 
X  (6  X  10-«  pCi  '»'Cs/al  (HPC))  =  6  pCI  '^'C» 
(intake). 

Peimissible  '■'^Cs  intake: 

(6.3  «  10"  al  air  inhaled/quarter) 
X  (6  X  10-»  pCi  '^^Cs/al  (MPC))  = 
iB  (iCi  '^'Cs  (peraissible  intake). 

Peixenl  uf  annual  liait  ot  iiildke: 

6  |iCi/i/.8  pCi  =  0.16  ut  16X  ot  quarlei  ly  liait 
-  4%  uf  annual  liait  of  intake. 

SuiiMUtiuii: 

Nut  lequired. 

Huwever,  if  the  fraction  of  the  external  dose  limit 
and  llie  fractions  of  the  '-"I  and  '-"Cs  intakes 
weie  addeu,  it  would  show: 
U  <;u  >  U.04  *  U.04  =  0.28  or  28%  ut  the  annual  liait 


'■"Cs  intake: 


Assuaed  to  be  the 


,  6  pCi  '•"Cs(  intake). 


Perai$sible  "*Cs  intake: 

2  X  10-  pCi  "'Cs  (ALI,  given  in  Appendix  B) 

Percent  ot  annual  liait  of  intake. 

(6  pCi  '-"Cs  (intake))/(2  x  10^  pCi  '-"Cs  (AN))  -  0.03 
or  3%  ot  annual  liait  ot  intake 

Suaaation: 

l_rea  ,  0  9  pCi  '-"Uintake)  ,  6  pCi  '  "Cs  (intake) 

6  reins      bO  pCi  (All)         2  «  lU-  |<C  i  (All) 

-  U.2b  or  2bX   ut  the  annual  etrecli>/e  ou^e  equivalent 
liait 
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l>Ri!>ENI    10  CfH  PART  20 


TABLE  4.      (ContiiMied) 

PflOPOStO  REVISION  10  10  CFR  PARI   2U 


EXAMPLE  -  Continued 

Alteinativly  -   tltt  tnt«k«  portions  of 
■^■1  (iO  itays)  K  (8  hours/(tay)  «  NK  = 


tiM  cxaapie  could  ha«*  li««n  expressed  in  teras  of  «fr  concentrations    . 

80  HK-hours.  Because  tlie  OAC  for   ■>'!   is  2  x  1U-*  pCi/al.    larger 

than  tlie  current  NPC  of  9  x  10-*  pCi/al.   the   intake 
tiould  l>«  (80  hours)  x  (9  x  10-*  pCi/al   (MPC))/ 
(2  X   1U-*  hCi/bI   (OAO)  >  36  OAC-hours. 


•"C»  (10  days)  x  (8  hours/day)  x  NPC  =  80  HK-hour*. 


or  a  total  of  160  MK-hours  of  intake 


16U  MK-hours/&20  (MPC-hours  penaitted 
or  in  of  the  quarterly  liait  or  SX  of 
tiait  ut   intalie. 


ilu«i,  while  not  re<|uired,  ««ould  be 


per  quarter) 
tlie  annual 


•  0.08  -  0.28 


or  283l>  uf  the  annual  liait. 


c 

3 


The  NPC  and  the  OAC  for  '^'Cs  are  the  saae,  6  x  10-* 
pCi/al,  and  the  exaapic  exposure  would  equal 
80  OAC-huur» 

'^•1   36  0AC-hours/2,U00  (DAC-hours  per  year)  -  U.U18 
or  l.B\  uf  annual   intalte  liait. 

>''Cs  80  OAC-hours/2.000  (OAC-hours/pcr  year)  ^0.04 
or  n  uf  aiMiudI    intalie  liait. 


The  suaaalion  of    internal   (only)  doses  would  be 
ex|»e»seU  as. 

36  <"^   hrs)    .3,,   ,  80  (DAC  hrs)    ,j,        ^ 
2000  (OAC  hrs)      '       2000  (OAC  hrs)     ^*       "  "" 

or  6%  ul  llw  annual  (internal)  dose  equivalent  liait 

Ihe  sunaatiuii  uf  doses  would  be 

^-^^   ♦  0.U6  ^  0.26 
S  rea» 

or  26\  of  the  annual  liait 


Note  that  iodine-131  is  one  of  the 
radionuclides  whose  ALI  and  DAC  were 
constrained  by  the  50-rem  "capping 
dose"  to  prevent  the  occurrence  of  non- 
stochastic  effects  in  a  particular  organ 
or  tissue,  e.g.,  the  thyroid  for  iodine-131. 
Use  of  the  non-stochastic  ALI  could  be 
unduly  conservative  (e.g.,  overestimates 
risk)  in  some  instances.  In  that  case,  the 
"stochastic"  ALIs  for  these 
radionuclides  may  be  used  in  the 
equation  to  determine  effective  dose 
equivalent  However,  if  the  stochastic 
ALIs  are  used,  the  licensee  must  also 
show  that  the  50-rem  capping  dose  to 
any  organ  or  tissue  is  not  exceeded. 

Some  concern  has  been  expressed 
about  how  to  deinonstrate  compUance 
with  the  proposed  revision  when  the 
exposures  involve  the  assessment  of 
incremental  intakes  of  radionuclides. 


Such  assessment  would  be  required  at 
30%  or  more  of  annual  intake  limits 
tmder  the  proposed  rule,  compared  to 
25%  of  quarterly  limits  under  the  current 
rule.  The  internal  dose  assessments  may 
be  based  on  data  from  the  analyses  of 
air  samples,  bioassays,  or  combinations 
of  those  techniques.  As  indicated  in  the 
example  Table  4,  assessment  may  be  in 
familiar  terms,  MPC-hours  (now  called 
DAC-hours),  as  well  as  ALIs.  All  of 
these  terms  are  readily  converted  to 
committed  effective  dose  equivalent, 
except  in  cases  where  DAC  values  are 
based  upon  the  50-rem  capping  dose 
limit  for  avoiding  non-stochastic  effects 
to  some  organ  or  tissue.  Conservatism  is 
introduced  if  the  DAC  and  ALI  values 
constrained  by  capping  doses  are 
considered  equivalent  to  5  rems 
effective  dose  equivalent,  but  this  is  a 


reasonable  simplification  which  may  be 
chosen  by  the  licensee. 

Part  of  the  concern  about  assessment 
of  intake  results  from  the  more 
restrictive  values  of  ALIs  and  DACs 
proposed  for  certain  radionuclides, 
particularly  for  some  forms  of  uranium 
and  transuranics.  These  more  restrictive 
values  have  resulted  primarily  from  the 
use  of  updated  biologic  and  dosimetrict 
models,  rather  than  by  the  use  of  the 
ICRP  system  of  dose  limitation  per  se. 

Demonstration  of  compliance  using 
the  proposed  requirement  for  summation 
of  external  dose  and  internal  committed 
effective  dose  equivalent  is  simple  and 
straightforward.  It  is  believed  that 
relatively  few  licensees  operate  under 
conditions  in  which  individuals  receive 
both  external  doses  greater  than  10%  of 
the  deep  dose  equivalent  annual  limit 
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and  intakes  greater  than  30%  of  the  ALIs 
BO  that  summation  would  be  required. 

Adjustments  for  Site-Specific 
Parameters 

The  assumptions  made  in  deriving  the 
ALIs  and  DACs  in  Appendix  B  place 
limitations  on  their  use.  ALi  and  DAC 
values  can  be  derived  for  the  actual 
work  conditions.  Such  derived  limits, 
specific  for  the  licensed  condition, 
would  not  necessarily  require 
conservative  assumptions  which  would 
overestimate  doses.  Actual  exposure 
times  and  occupancy  of  the  area  could 
be  considered.  Detailed  investigations 
would  be  required  to  provide  the 
necessary  information  for  NRC  approval 
of  the  revised  ALI  and  DAC  values. 

It  is  recognized  that,  in  some  cases,  it 
might  be  necessasry  to  make  additional 
tests  and  measurements  in  order  to 
determine  the  actual  composition  of 
mixtures  of  radionuclides  or  of  chemical 
and  physical  foi-ms  which  affect 
translocation  within  the  body.  Where 
specific  information  is  available  on  the 
behavior  of  radionuclides  in  the  body  of 
an  individual,  the  licensee  may 
document  or  reference  the  information 
in  the  individual's  record  and  use  the 
specific  information  to  assess  the  dose 
to  the  individual.  The  licensee  is 
encouraged  to  use  such  data,  when 
available,  because  the  ICRP  values  in 
Publication  30  are  derived  for  average 
metabolic  behavior  in  an  adult 
population,  and  the  individual's 
metabohc  behavior  might  differ 
substantially  from  the  average. 

Committee  Dose 

The  proposed  system  of  dose 
hmitations  recommended  by  the  ICRP  in 
1977  (ICRP  Publication  No.  26)  would 
assign  to  the  year  of  intake  of  the 


radionuclides  the  entire  caculated  50- 
year  committed  dose  equivalent 
received  from  the  year's  intake.  It  is 
indicative  of  the  50-year  risk  of  health 
injury  resulting  from  one  year  of  intake 
of  radionuclides  that  are  retained  in  the 
body.  The  technique  of  regulating 
exposures  by  using  committed  dose 
equivalent  is  less  burdensome,  in  most 
cases,  than  the  alternative  technique  of 
accounting,  in  each  year  of  the 
individual's  life,  for  the  dose  actually 
received  from  radioactive  material 
deposited  in  the  body  that  year  and  the 
dose  received  that  year  from  material 
deposited  in  each  of  the  previous  years. 
The  committed  dose  equivalent  has 
been  reflected  in  concentration  values 
listed  in  Appendix  B.  10  CFR  Part  20,  for 
many  years.  The  technique  is  recognized 
to  be  conservative  for  several  reasons: 

(1)  An  individual  might  not  live  long 
enough  (as  a  result  of  risks  to  life  other 
than  from  radiation!  to  receive  the  50- 
year  committed  dose,  particularly  when 
exposures  occur  late  in  life. 

(2)  Because  of  tissue  repair 
mechanisms,  doses  of  low  LET  radiation 
which  are  delivered  at  a  low  dose  rate 
are  generally  believed  to  result  in  less 
risk  than  similar  doses  which  are 
delivered  promptly.  (However,  the 
selected  risk  estimators  include  an 
adjustment  for  dose  rate.) 

(3)  During  the  latent  period  between 
the  radiation  exposure  and  observation 
of  most  types  of  radiation-induced 
cancer,  individuals  would  be  subject  to 
death  from  other  causes. 

Exceptions  to  the  Use  of  Committed 
Dose  Equivalents 

Even  at  the  annual  limit,  it  is  difficult 
to  assess,  by  body  counting  and 
bioassays,  very  small  intakes  of  some 
radionuclides  that  would  deliver  a  50- 


year  committed  effective  dose 
equivalent.  Surrogates  for  small  intakes, 
such  as  intake  estimates  based  on 
exposure  hours,  generally  must  be  used. 

Exposures  to  certain  airborne 
radioactive  material  with  very  long 
effective  half-lives,  such  as  uranium  and 
transuranic  elements,  pose  especially 
difficult  problems  with  respect  to  the 
licensee's  being  able  to  demonstrate 
compliance  with  the  basic  dose  limit 

The  biological,  chemical,  and  physical 
characteristics  of  certain  radionucUdes 
are  such  that  the  air  concentrations 
found  in  restricted  areas  at,  or  below, 
the  DAC  values  and  the  amounts  of 
radionuclide  found  in  vivo  at  or  below, 
the  ALIs  might  be  difficult  to  measure  in 
a  practical  maimer  with  sufficient 
accuracy  to  permit  projections  of 
committed  effective  dose  equivalent  to 
be  used  to  demonstrate  compliance  with 
the  limits.  Further,  assessment  of  the 
intake  (and  the  associated  SO-year 
committed  dose  equivalent)  from  air 
sampling  data,  whether  from  fixed  air 
samplers  in  the  work  area  or  from 
individual  (lapel)  air  samplers,  may 
show  poor  correlation  with  amounts  of 
radioactive  material  assessed  by 
bioassay. 

It  is  also  recognized  that  processing  of 
the  more  hazardous  long  effective  half- 
liv^d  radioactive  materials,  such  as 
plutonium,  routinely  takes  place  within 
confinement  such  as  glove-boxes,  and 
that  intake  by  workers  results  from 
some  failure  of  that  containment  that  is 
neither  readily  anticipated  nor 
controlled.  The  facilities  which  process 
these  radionuclides  are  designed  and 
operated  so  that  intakes  from  routine 
operations  are  within  the  ALIs,  and 
bioassays  are  performed  to  quantify 
intake  amounts. 
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Licensed  operations  wherein  aranium 
compounds  are  processed  have  not 
routinely  been  subject  to  the  same 
degree  of  confineraent  as  plutonium 
because  uranium  constitutes  a  much 
lesser  potential  health  hazard  and 
compliance  with  the  present  Part  20 
Appendix  B  (MPC)  values  could  be 
demonstrated  by  air  sampling  at  work 
stations  and  estimating  exposure  times 
at  those  air  concentrations.  However, 
the  proposed  revision  of  Part  20  includes 
DAC  values  for  uranium  which  are  a 
factor  of  5  less  than  the  MPC  values  in 
the  present  Part  20.  and  the  present 
method  of  demonstrating  compliance 
might  not  be  practical. 

The  problem  of  demonstrating 
cnmpliance  is  even  more  complex  if  the 
worker  is  exposed  to  a  mixture  of 
chemical  and  physical  forms  of  a  given 
radionuclide.  A  single  measurement 
would  not  indicate  which  inhalation 
class  (D.  W.  or  Y;  see  §  20.3)  or 
combination  of  classes  of  material  might 
be  present.  The  licensee  could  assume 
the  material  to  be  Class  Y,  and  thereby 
potentially  overestimate  the  dose  and 
associated  risk.  Additional 
measurements  of  the  characteristics  of 
the  individual,  the  bioassay  specimens, 
and  the  airborne  radioactive  material 
would  be  needed  in  order  to 
characterize  more  accurately  the 
material  and  the  50-year  committed 
effective  dose  equivalent  which  would 
result  from  the  intake  of  the  mixture. 

Another  potential  problem  might  be 
demonstrating  compliance  with  the 
limits  if  an  individual  has  previously 
received  an  intake  of  a  loog-Hved 
radionuclide,  such  as  plutonium  (for 
example,  at  a  Department  of  Energy 
facility),  before  being  employed  by  a 
licensee  such  as  a  uranium  hiel 
fabricator.  In  this  case,  it  might  be 
difficult  to  assess  either  the  small 
incremental  intakes  of  uranium,  because 
of  the  presence  of  the  radionuclide 
already  deposited  in  the  individual's 
body,  or  to  assess  the  dose  from  the 
deposited  plutonium  if  the  emissions 
from  the  plutonium  were  masked  by 
depositions  and  emissions  from 
uranium. 

In  view  of  these  and  associated 
difficulties,  an  exception  to  the 
limitations  in  §  20.201  would  be  made  in 
§  20.205  for  control  of  occupational 
exposures  to  the  radionuclides  which 
are  listed  in  Table  3  of  the  proposed 
rule.  The  radionuclides  in  Table  3  of  the 
rule  include  those  which  are  within  the 
most  restrictive  four  decades  of  DAC 
values,  have  radioactive  half-lives 
greater  than  one  year,  and  are  Class  Y 
in  lung  clearance  time.  Under  the 
exception  in  §  20.205,  licensees  would 
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be  permitted  to  control  occupational 
exposure  to  these  radionuclides  in  terms 
of  the  sum  of  the  (external)  deep  dose 
equivalent  and  the  effective  dose 
equivalent  actually  received  in  one  year 
from  all  radioactive  material  retained  in 
the  body  of  the  individual,  provided  that 
a  number  of  other  conditions  are  met.  In 
addition  to  design  and  operational 
requirements,  and  to  the  annual  5-rem 
(0.05  Sv)  effective  dose  equivalent  limit, 
these  conditions  include:  (1)  Limiting  the 
individual's  annual  effective  dose 
equivalent  from  the  intake  of 
radionuclides  in  Table  3  during  the 
licensee's  operations  to  3  rents  or  0.03 
Sv  (including  the  contributions  from 
materials  carried  over  from  previous 
years);  (2)  providing  the  worker  the  best 
estimate  of  the  "committed  effective  dose 
equivalent  for  the  radioactive  material 
remaining  in  the  body  of  the  worker 
subsequent  to  the  year  of  intake;  (3) 
revising  the  committed  dose  estimate  at 
least  annually;  and  (4)  instructing  the 
worker  about  the  significance  of  both 
the  annual  and  the  committed  dose  and 
the  uncertainty  of  the  estimates.  The  3- 
rem  (0.03  Sv)  annual  effective  dose 
equivalent  limit  is  included  to  constrain 
individual  intakes  that  could  deliver  a 
dose  equivalent  approaching  the  limit 
each  year  for  the  rest  of  the  individual's 
life.  This  value  of  3  rems  per  year  is  high 
enough  to  permit  adequate  monitoring 
and  job  flexibility,  but  sufficiently  below 
the  basic  annual  dose  limit  to  ensure 
that  the  associated  risk  to  the  worker 
would  be  within  the  range  found  in  safe 
industries.  The  exception  would  not 
apply  to  the  dose  limit  for  individuals  in 
the  public. 

The  5-rem  (0.05  Sv)  annual  effective 
dose  equivalent  limit  for  the  individual 
applies  to  the  dose  from  all  known 
exposures,  e.g.,  external  sources, 
radioactive  material  deposited 
internally  from  previous  exposures,  and 
radioactive  material  deposited 
internally  during  the  licensee's 
operations.  The  3-rem  (0.03  Sv)  limit 
applies  only  to  the  annual  effective  dose 
equivalent  resulting  from  all  long-lived 
material  retained  in  the  individual's 
body. 

If  the  individual  were  to  receive  3 
rems  from  internally  retained 
radionuclides  with  long  effective  half- 
lives,  it  would  be  possible  to  receive  a 
committed  dose  equivalent  equal  to  60% 
of  the  annual  limit  each  year  for  a 
lifetime  from  the  intake  during  a  single 
year.  If  this  were  to  occur,  the  individual 
could  receive  3  rems  from  the  internal 
deposition  each  year  and  would  not  be 
permitted  to  receive  any  additional 
intake  of  long-lived  radionuclides  which 
might  add  to  the  annual  dose.  However, 


it  is  unlikely  that  metabolic  behavior  of 
such  nuclides  will  remain  so  stable  over 
a  lifetime  that  this  dose  would  not 
decrease  somewhat  in  time.  In  addition, 
ALARA  efforts  should  be  adequate  to 
keep  internal  depositions  well  below  the 
limit. 

The  Commission  believes  that  these 
conditions  are  practical,  reflect  state-of- 
the-art  health  physics  practice,  and 
permit  adjustment  of  the  committed 
dose  equivalent  estimates  as  better  data 
become  available. 

XIL  Minors  and  Pregnant  Women 

In  developing  the  proposed  revision, 
consideration  was  given  to  regulating 
the  exposure  of  classes  of  workers  who 
might  be  at  a  relatively  higher-than- 
average  risk  from  radiation  exposures. 
e.g.,  minors,  fertile  women,  pregnant 
women,  and  embryos/fetuses.  For 
minors  (persons  less  than  18  years  of 
age),  the  annual  limits  are  l/lO  of  those 
for  an  adult  worker. 

The  present  NRC  regulations  in  10 
CFR  Part  19  require  that  all  individuals 
who  might  be  exposed  to  radiation  in 
their  workplace  be  informed  about  the 
potential  risks  associated  with  the 
exposures.  As  as  matter  of  policy,  the 
NRC  has  used  a  single  annual  limit  for 
both  sexes  and  has  relied  on 
information  provided  in  Regulatory 
Guide  8.13  ("Instruction  Concerning 
Prenatal  Radiation  Exposure")  to  all 
workers  regarding  risk  to  an  embryo/ 
fetus. 

The  susceptibility  of  the  embryo/fetus 
to  damage  by  radiation  is  well 
established  and  recent  information 
suggests  that  the  period  from  10  weeks 
to  17  weeks  in  development  may  be 
especially  critical.  In  view  of  the  greater 
sensitivity,  it  is  generally  considered 
desirable  to  limit  the  dose  to  the 
embryo/fetus  to  not  more  than  O.S  rem 
(5  mSv)  during  the  entire  pregnancy.  To 
avoid  possible  greater  damage  at  higher 
exposure  rates,  particularly  at  some 
critical  time  during  the  development  of 
the  embryo/fetus,  efforts  should  be 
made  to  avoid  substantial  variation 
above  a  uniform  monthly  exposure  rate 
which  would  satisfy  this  limit. 
Unfortunately,  during  one  of  the  critical 
periods  of  embryonic  organ 
development  (the  first  two  or  three 
months  of  pregnancy),  a  woman  might 
not  realize  that  she  is  pregnant.  In  order 
to  protect  an  embryo/fetus  before  a 
woman  is  aware  of  her  pregnancy,  a 
lower  dose  limit  for  all  fertile  women 
might  appear  to  be  desirable.  However, 
establishment  of  a  jower  dose  limit  for 
all  fertile  women  would  result  in  undue 
restriction  when  there  is  no  embryo/ 
fetus  to  protect  and  coiild.  tfterefore, 
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restrict  the  employment  of  virtually  all 
women  in  the  nuclear  workforce. 

The  NCRP  recommended  in  Report 
No.  39  (1971)  that  "During  the  entire 
gestation  period,  the  maximum 
permissible  dose  equivalent  to  the  fetus 
from  occupational  exposure  of  the 
expectant  mother  should  not  exceed  0.5 
rem."  The  ICRP  recommended  a 
constraint  on  the  dose  to  the  pregnant 
woman  by  selecting  working  conditions 
so  that  she  would  be  unlikely  to  receive 
more  than  about  1.5  rem  per  year. 
Because  of  the  shielding  provided  to  the 
fetus  by  fluids  and  the  mother's 
overlying  tissues  and  fluids  and  the 
duration  of  the  pregnancy,  it  is  likely 
that  the  fetus  would  receive  less  than  0.5 
rem  under  such  selected  working 
conditions. 

Under  its  responsibility  to  develop 
Federal  guidance  for  the  protection  of 
workers  exposed  to  ionizing  radiation, 
the  Environmental  Protection  Agency 
(EPA)  has  proposed  guidance  for  the 
protection  of  the  embryo/fetus.  This 
guidance  includes  a  recommendation 
that  the  dose  equivalent  to  an  embryo/ 
fetus  as  a  result  of  occupational 
exposure  of  a  woman  declared  to  be 
pregant  should  not  exceed  0.5  rem  (5 
mSv)  during  the  entire  gestation  period. 
This  recommendation  is  accompanied 
by  a  futher  recommendation  that 
conformance  to  this  limitation  should  be 
achieved  without  economic  penalty  or 
loss  of  job  opportunity  and  security  to 
workers.  As  with  previous  Federal 
guidance,  the  NRC,  as  a  matter  of  policy 
will  implement  the  fmal  Federal 
guidance  on  protection  of  the  embryo/ 
fetus  in  its  regulations. 

Consistent  with  the  proposed 
guidance  to  Federal  agencies,  the 
proposed  revision  of  Part  20  would 
require  the  licensee,  following  a 
voluntary  declaration  of  pregnancy  by 
the  employee,  to  limit  to  0.5  rem  (5  mSv) 
the  dose  to  an  embryo/fetus  from 
occupational  exposure  of  the  declared 
pregnant  woman  throughout  the  period 
of  pregnancy  unless,  as  noted  below,  the 
embryo/fetus  may  have  alreay  received 
a  dose  in  excess  of  the  limit  prior  to  the 
declaration.  To  provide  adequate 
radiation  protection  for  the  embryo/ 
fetus,  and  to  minimize  the  restriction  on 
employment,  the  Commission  recognizes 
the  importance  of  female  workers 
voluntarily  informing  their  employers  of 
their  pregnancy  and  the  estimated  date 
of  conception,  so  that  arrangements  can 
be  made  to  restrict  potential  exposures. 

Licensees  would  be  required  to  use,  as 
dose  to  an  embryo/fetus,  the  sun^of  the 
external  radiation  (deep  dose 
equivalent)  and  two  times  the  effective 
dose  equivalent  assigned  to  the 
expectant  mother  from  the  radionuclides 


which  enter  the  mother's  body.  The 
factor  of  two  is  the  same  age-speciflc 
factor  which  was  used  in  deriving  the 
values  in  Appendix  B,  Table  2,  used  in 
the  assessment  and  control  of  radiation 
doses  to  the  public. 

The  Commission  would  not  consider 
the  licensee  in  violation  of  the  proposed 
revision  for  exceeding  the  0.5  rem  dose 
limit  if  the  embryo/fetus  had  received 
0.5  rem,  or  more,  before  the  pregnant 
woman  notified  the  licensee  of  her 
pregnancy.  In  order  to  permit  continued 
employment  of  the  pregnant  woman 
during  the  remainder  of  the  pregnancy, 
and  recognizing  that  it  is  not  possible  to 
avoid  some  additional  exposure  in  a 
nuclear  facility,  the  proposed  revision 
would  permit  an  additional  1%  of  the 
annual  dose  limit  for  woricers,  e.g.,  0.05 
rem,  to  be  received  by  the  embryo/fetus 
during  the  remainder  of  the  pregnancy. 

Consistent  with  the  Federal  guidance 
proposed  by  EPA  for  protection  of  an 
embryo/fetus  &om  occupational 
radiation  exposure  of  female  workers, 
the  proposed  amendments  to  Parts  19 
and  20  published  by  the  Atomic  Energy 
Commission  on  January  3, 1975  (40  FR 
799)  regarding  maintenance  of  doses  to 
an  embryo  or  fetus  as  low  as  is 
reasonably  achievable  would  be 
superseded. 

XIII.  Planned  Special  Exposures 

Removal  of  the  5  (N-18)  "dose- 
averaging"  provision  in  the  present  Part 
20  could  limit  the  flexibility  in  the 
management  of  some  occupational 
exposures  necessary  to  accomplish 
tasks  in  high  radiation  areas.  In  order  to 
provide  some  compensating  flexibility, 
the  proposed  revision  contains  a 
provision  from  "planned  special 
exposures."  However,  the  provision  is 
designed  to  be  used  only  in  exceptional 
situation  when  alternatives  which  might 
avoid  the  higher  exposure  are    . 
unavailable  or  impractical. 

In  the  proposed  provision  for  planned 
special  exposures,  an  individual's  dose 
due  to  all  such  exposures  in  a  calendar 
year  may  not  exceed  an  increment  equal 
to  the  annual  dose  limits.  Thus,  an 
individual  could  be  permitted  to  receive 
5  rems  (0.05  Sv)  from  planned  special 
exposures  in  a  given  year  in  addition  to 
5  rems  (0.05  Sv)  from  routine  activities 
(assuming  the  exposures  were  all 
ALARA).  No  more  than  five  times  the 
annual  dose  limit  may  be  permitted  from 
all  planned  special  exposures  during  a 
"working"  lifetime.  Doses  received  from 
planned  special  exposures  would  be 
recorded  along  with  doses  received  from 
normal  activities,  but  would  not  affect 
the  individual's  availability  for  normal 
work  activities. 


The  annual  and  lifetime  limits  on 
planned  special  exposures  would  be 
reduced  by  subtracting  from  them  all 
doses  in  excess  of  the  annual  limits  for 
normal  operating  conditfons.  In  other 
words,  overexposures  due  to  accidental 
or  emergency  exposure  would  be  added 
to  the  planned  special  exposures  for 
purposes  of  meeting  the  aimual  and 
lifetime  limits  of  5  and  25  rems, 
respectively 

A  number  of  limitations  would  be 
imposed  on  licensees  prioi*  to  the  use  of 
the  plaimed  special  exposure  provision. 
The  licensee  would  be  required:  To 
ascertain  the  dose  equivalent  from  all 
previous  planned  special  exposures  and 
overexposures  for  all  individuals 
involved;  to  inform  the  individuals 
involved  of  the  purpose  of  the  planned 
special  exposure  event  the  estimated 
doses  and  special  radiation  or  other 
conditions  that  might  be  involved  in 
performing  the  task,  to  provide 
instruction  in  measures  to  be  taken  to 
keep  the  radiation  dose  and  other  risks 
ALARA:  and  to  provide  to  the  employee 
a  written  report  of  the  radiation  dose 
actually  received.  These  limitations  are 
designed  to  ensure  protection  of  the 
workers  and  to  discourage  unwarranted 
use  of  this  provision. 

Consideration  was  given  to  permitting 
a  whole  body  dose  equivalent  as  high  as 
10  rems  from  a  single  planned  special 
exposure  event.  The  10  rems  woidd  be 
consistent  with  the  ICRP 
recommendations.  However,  supporting 
data  have  not  been  found  to 
demonstrate  the  need  for  a  lO-rem 
supplemental  dose  in  a  year. 

Planned  special  exposures  will  be 
restricted  to  external  exposures  only. 
The  intake  of  radioactive  material 
during  planned  special  exposures  must 
be  controlled  within  the  limits  on 
committed  effective  dose  equivalent  for 
normal  operating  conditions. 
Respiratory  protection  equipment 
should  be  used  for  plarmed  special 
exposures  when  an  individual  might 
encounter  high  airborne  concentrations 
of  radioactive  material. 

Consideration  was  given  to  making 
the  use  of  planned  special  exposures 
subject  to  voluntary  action  on  the  part 
of  the  individuals  receiving  the 
exposure.  This  approach  was  not 
proposed  because  the  risk  of  suffering 
health  damage  from  these  limited 
exposures  is  small  and  the  justification 
for  having  the  plarmed  special  exposure 
feature  is  the  recognized  need  of  the 
licensee  to  accomplish  important 
occasional  tasks  vital  to  continued 
operations.  The  revision  is  believed  to 
contain  adequate  features  to  permit  the 
licensee  to  have  the  assured  labor 
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resources  when  they  are  needed  while 
providing  adequate  worker  protection. 

Consideration  also  was  given  to 
prohibiting  fertile  women  from 
participation  in  planned  special 
exposures.  A  planned  special  exposure 
could  result  in  a  whole  body  effective 
dose  equivalent  of  5  rems  at  the  Uoiit 
plus  an  additional  5  rems  received 
during  normal  working  conditions.  This 
theoretical  dose  equivalent  of  10  rems 
for  a  possibly  pregnant  woman  could 
represent  a  si^iificant  increase  in  risk  of 
damage  to  the  embryo/fetus  above  the 
risk  firom  the  0.5  rem  limit  specified  for 
declared  pregmincies. 

However,  this  prohibition  has  not 
been  included  in  the  revision  because  of 
consideration  of  the  following  factors. 
The  prohibition  would  require  licensees 
to  either  exclude  all  women  from 
planned  special  exposures  or  to 
question,  with  the  associated  invasion 
of  privacy,  the  reproductive  capability  of 
female  employees.  The  prohibition  could 
unnecessarily  restrict  the  work 
opportunities  for  women  who  could 
choose  not  to  become  pregnant  during 
the  time  intervals  involving  the  higher 
plaimed  special  exposures.  The 
availability  and  effectiveness  of  birth 
control  methods  now  available  provides 
a  reduced  probability  of  an  unplaiuied 
or  miexpected  pregnancy.  Moreover,  the 
dose  Umit  diat  wodid  be  specified  for 
the  embryo/fetus  would  prevent 
declared  pregnant  women  from 
participating  in  planned  special 
exposures. 

XTV.  Overexposures 

The  present  Part  20  does  not 
specifically  address  overexposures  of 
worker*.  However,  the  present  Part  20 
does  restrict  the  furdier  escposore  of  a 
worker  who  has  exceeded  the  quarterly 
limits  (1.25  rems  per  quarter  or  3  rems 
per  quarter  ^  the  5(N-18)  "bank"  has  not 
been  "used  up")  only  for  the  remainder 
of  the  quarter  in  which  the  overexposure 
occurs. 

The  proposed  revision  would  limit  the 
dose  equivalent  for  workers  to  3  rems 
(0.03  Sv)  in  any  quarter  and  5  rems  (0.05 
Sv)  in  a  year.  If  an  individual  were  to 
receive  more  than  3  rems,  but  less  than  5 
rems,  in  a  quarter,  the  worker  would  still 
be  limited  to  5  rems  for  the  year,  unless 
the  dose  was  permitted  under  the 
planned  special  provisions. 

The  proposal  revision  would  also 
provide  that,  except  for  planned  special 
exposures,  individuals  who  receive 
occupational  doses  in  excess  of  the  5- 
rem  annual  limits  before  the  end  of  the 
calendar  year  could  not  be  assigned 
tasks  involving  more  than  1  rem  (0.01 
Sv)  effective  dose  equivalent  each 
quarter  during  the  remainder  of  the 


calendar  year,  including  the  quarter  in 
which  the  overexposure  occurred.  The 
additional  dose  is  allowed  to  permit  the 
continued  employment  of  the  individual 
in  the  licensed  facility,  recognizing  that 
it  would  not  be  possible  to  woik  in  the 
facility  without  receiving  some 
additional  exposure.  The  risk  associated 
with  an  overexposure  generally  would 
not  warrant  the  removal  of  the 
individual  from  employment  in  the 
licensed  facility  during  the  remainder  of 
the  calendar  year.  The  Commission 
believes  that  for  those  individuals  who 
do  not  exceed  the  ffnnual  dose  limits, 
the  regulations  should  not  present  a 
potential  for  adversely  affecting  an 
individual's  availability  for  continued 
employment  within  die  basic  dose 
limits,  provided  that  there  is  no  medical 
advice  to  the  contrary  and  the 
individual  chooses  to  do  so. 

Any  portion  of  the  dose  received  in 
excess  of  the  annual  limits  would  be 
subtracted  from  the  armual  and  lifetime 
planned  special  exposure  limits  and 
would  be  required  to  be  reported  in 
every  case.  Overexposures  and  use  of 
planned  special  exposures  are  expected 
to  be  imcommon  occurrences,  and  few 
individuals  would  reach  the  planned 
special  exposure  Ufetime  limit  of  25 
rems  (0.25  Sv). 

Consideration  was  given  to  limiting 
additional  doses  to  overexposed 
workers  to  1%  of  the  annual  limits.  The 
reason  for  this  suggestion  was  tiiat  it 
would  place  more  emphasis  on  the 
unacceptability  of  overexposures  and  to 
stress  the  desirability  of  ALARA  levels. 
This  alternative  was  rejected  because  of 
the  difficulty  in  being  able  to 
demonstrate  compliance  through 
measurements  of  doses  at  1%  of  the 
annual  limits. 

Other  limitations  such  as  6%  of  the 
annual  limits  and  6%  of  the  annual  limits 
per  quarter  were  rejected  in  favor  of  the 
proposed  1  rem  per  quarter  increments 
because  of  considerations  relating  to 
employability  of  exposed  workers. 

XV.  Emergency  and  Accident  Conditions 

The  revision  of  Part  20  specifically 
states  that  the  dose  limits  for  normal 
operating  conditions  do  not  apply  to 
emergency  conditions.  Emergency 
conditions  cannot  be  detailed  in 
advance  of  their  occurrence,  i.e.,  the 
conditions  will  be  entirely  event- 
specific.  During  emergency  conditions,  it 
might  be  necessary  to  make  prompt 
decisions  on  actions  that  could  involve 
some  individuals  being  exposed  to  high 
radiation  levels  in  order  to  prevent  even 
higher  exposures  to  other  workers  or  to 
members  of  the  public  or  the  spread  of 
radioactive  contamination.  Because  of 
this,  the  Commission  may  require,  as 


part  of  the  licensing  process,  licensees 
to  develop  contingency  plans,  including 
how  they  intend  to  meke  prompt 
decisions  on  the  use  of  exposure  levels 
that  are  higher  than  the  proposed 
regulations  would  permit.  Doses 
received  during  emergency  coaditions  or 
from  an  accident  would  become  part  of 
the  individual's  annual  occupational 
dose  record  and  would  be  subtracted 
from  the  annual  and  lifetime  planned 
special  expos\ire  dose  limits. 

Accidental  occurrences,  such  as  tears 
in  rubber  gloves  or  cuts  from  broken 
contaminated  glassware,  can  be  a 
principal  cause  of  exposures, 
particularly  for  operations  which  are 
performed  in  confinement  systems.  Such 
accidents  occur  with  sufficient 
frequency  that  the  provisions  of  Part  20 
for  normal  operating  conditions  should 
apply.  An  accidental  occurrence  does 
not  necessarily  constitute  an  emergency 

XVL  Transient  and  Moonlighting 
Workers 

In  situations  where  the  worker  is 
likely  to  receive  more  than  25%  of  the 
basic  quarterly  dose  limits,  the  present 
Part  20  requires  a  licensee  to  obtain  a 
written  signed  statement  of  each 
individual's  previous  occupational  dose. 
This  statement  must  be  obtained  prior  to 
ffrst  entry  of  the  individual  into  the 
licensee's  restricted  area  during  each 
employment  or  work  assignment  (if  the 
worker  is  not  an  employee  of  the 
licensee).  If,  for  a  given  individual 
worker,  the  licensee  wishes  to  permit 
doses  up  to  3  rems  per  quarter  (within 
the  5{N-18}  dose-averaging  formula),  the 
licensee  must  obtain  the  lifetime 
occupational  exposure  history  of  that 
individual  on  NRC  Form  4. 

In  the  proposed  revision,  licensees 
would  continue  to  be  required  to  assess 
and  control  the  total  occupational  dose 
received  by  all  individual  workers, 
including  transient  workers  and 
moonlighters.  The  licensee  must 
ascertain  the  occupational  exposiu-e 
history  during  the  current  year  for  all 
workers  likely  to  require  provision  of 
individual  monitoring  devices  or 
services,  and  to  control  additional 
occupational  exposiu-esso  that  the  total 
dose  does  not  exceed  the  limits.  NRC 
Form  4  would  be  revised  for  this 
purpose. 

There  is  also  a  requirement  in  the 
present  Part  20  (§  20.408)  for  termination 
reports  to  be  flied  by  seven  categories  of 
hcensees.*The  requirement  was 


'Power  reactors,  industrial  radiographers,  fuel 
processors,  high-level  waste  repositories, 
independent  spent  fuel  installatkins,  certain  large 
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designed  to  provide  information  on  the 
use  of.  and  exposure  experience  of, 
individuals  who  woric  for  more  than  one 
licensee  in  a  calendar  quarter  (transient 
workers),  or  who  work  for  more  than 
one  licensee  at  the  same  time 
(moonlighters).  The  categories  of 
licensees  required  to  submit  termination 
reports  were  believed  to  involve  the 
greatest  potential  for  use  and  significant 
exposure  of  transient  and  moonlighting 
workers. 

The  requirement  for  termination 
reports  in  the  present  Part  20  would  be 
continued  in  the  proposed  revision  for 
those  seven  categories  of  licensees 
presently  required  to  report.  The 
reporting  would  be  in  terms  of  annual 
and  committed  effective  dose 
equivalent,  as  appropriate. 

The  proposed  revision  would  retain 
the  3  rems  (0.03  Sv)  per  quarter  limit  for 
deep  dose  equivalent,  similar  to  the 
present  Part  20  (see  the  discussion  of 
combined  internal  and  external  doses). 
Retention  of  the  3-rems  quarterly  limit 
would  ensure  that  the  proposed  revision 
will  not  permit  transient  workers  to 
receive  greater  doses  than  the  present 
Part  20,  even  for  short-term  employment. 

XVII.  Standards  for  Individuals  in  the 
General  Public 

-  Dose  Limits 

The  present  Part  20  does  not  contain 
'dose  limits,  as  such,  for  the  general 
public.  Rather,  it  presents  values  for 
concentrations  of  speciHc  radionuclides 
in  air  and  water  and  levels  of  radiation 
in  unrestricted  areas  from  which  one 
may  infer  a  dose  limit  equal  to  Vio  the 
limit  for  radiation  workers.  This 
"inferred"  dose  limit  is  0.5  rem  per  year, 
which  is  consistent  with  the  Federal 
Radiation  Protection  Guidance 
developed  by  the  Federal  Radiation 
Council  and  promulgated  by  the 
President  May  18, 1960  (25  FR  4402). 

There  is  no  provision  in  the  present 
Part  20  for  summation  of  external  and 
internal  doses  to  the  public.  The  short- 
term  dose  rate  limits  in  the  present  Part 
20  are  based  on  the  assumption  that  the 
dose  rates  will  not  persist  for  significant 
fractions  of  the  year.  The  limitations  on 
effluents  are  calculated  so  that  an 
individual  continuously  present  at  the 
boundary  of  the  restricted  area  could 
receive  0.5  rem  whole  body  dose 
equivalent,  or  the  dose  equivalent  limit 
to  other  single  organs  and  tissues,  from 
the  air  or  water  effluents.  There  is  an 
additional  provision  that  the 
Commission  may  limit  quantities  of 


commercial  suppliers  of  byproduct  material,  and 
licensees  receiving  radioactive  waste  from  other 
persons  for  disposal  under  Part  61. 


radioactive  materials  released  if  it 
appears  that  the  intake  from  air,  water, 
and  food  by  a  suitable  sample  of  an 
exposed  population  group,  averaged 
over  a  period  of  a  year,  would  exceed 
one-third  of  the  limit  (S  20.106(e)). 

One  of  the  important  differences 
between  the  present  Part  20  and  the 
proposed  revision  is  the  treatment  of 
limitations.  In  the  present  Part  20  the 
basic  approach  is  that  if  a  licensed 
activity  results  in  exposures  which 
result  in  doses  at  or  below  stated  limits, 
it  is  generally  acceptable  and  requires 
no  fjirther  effort  to  reduce  the 
exposures.  There  is  a  sharp  line  of 
demarcation  which  occurs  at  the  limits. 
In  the  proposed  revision,  there  is  a 
graded  scale  of  actions  which  occurs 
between  the  limiting  dose  conditions 
and  zero  doses.  This  is  accomplished  by: 
Specifying  limiting  dose  conditions 
(uppdr  bound):  requiring  doses  to  be  as 
low  as  reasonably  achievable  (ALARA); 
and  specifying  reference  levels  (below 
the  dose  limits)  which  require  specified 
actions  to  be  performed  at  that  level. 

The  proposed  revision  of  Part  20 
would  explicidy  set  the  annual  dose 
limit  at  0.5  rem  (5  mSv)  to  an  individual 
member  of  the  public,  considering  all 
known  sources  of  both  external  and 
internal  dose,  other  than  natural 
background  and  medical  diagnosis  and 
therapy.  The  short-term  dose  rate  and 
the  effluent  concentration  features  used 
as  limits  in  the  present  Part  20  are 
carried  as  reference  levels  in  the 
proposed  revision.  In  this  context,  they 
provide  precautionary  control 
procedures  while  meeting  the  armual 
limits  on  dose  equivalent  to  individuals 
in  the  public. 

An  individual  member  of  the  general 
public  might  receive  exposure  to 
radiation  or  radioactive  material  from 
several  sources — some  subject  to 
regulatory  requirements  under  the 
Atomic  Energy  Act,  others  not — and 
from  several  pathways.  (Some  facilities 
operated  by  or  for  the  Department  of 
Energy  (DOE)  and  the  Department  of 
Defense  (DOD)  are  not  subject  to  NRC 
regulation.  X-ray  machines, 
accelerators,  and  most  naturally 
occurring  radioactive  material  also  are 
not  subject  to  NRC  regulation.)  If 
effluents  containing  radionuclides  are 
released,  external  exposures  occur 
directly  from  the  passing  plumes,  from 
radionuclides  in  the  environs,  or  from  • 
radionuclides  taken  into  the  body  by 
inhalation  or  by  ingestion  of  wate'r  or 
locally  produced  foodstuff.  The 
exposures  of  such  individuals  can  be 
substantially  more  difficult  to  estimate 
accurately  than  that  of  a  worker  who 
will  generally  be  exposed  only  to  the 


Ucensed  radioactive  source  and  only  by 
one  or  two  exposure  modes  (generally 
by  direct  exposure  to  an  external 
source,  and,  in  some  instances,  by 
inhalation  of  airborne  radionuclides). 
The  individual  worker's  exposure  can  be 
readily  monitored,  but  exposures  of  the 
individual  member  of  the  public  cannot 
be  easj^  determined,  because  it 
requires  detailed  knowledge  of  living 
conditions  and  habits.  Where  these 
imcertainties  exist  the  Conunission 
believes  that  conservative,  but 
reasonable,  values  for  parameters 
generally  should  be  selected  by  the 
licensees  when  estimating  ptiblic  doses. 
Numerically  lower  limits  for  doses  to 
the  general  public  in  the  vicinity  of 
uranium  fuel  cycle  facilities  have  been 
established  by  EPA  (40  CFR  Part  190). 
and  limiting  conditions  for  operation  of 
light-water-cooled  nuclear  power 
reactors  have  been  set  by  the  NRC 
(S  50.34a.  S  50.36a  and  Appendix  I  in  10 
CFR  Part  50.)  These  limits  were  based 
on  ALARA  considerations  at  the  time  of 
development 

0.1-rem  (1  mSv)  Per  Year  Reference 
Level 

Dose  limits  are  intended  to  anily  to 
real  doses  to  persons  actually  exposed. 
However,  it  is  impossible  to  accurately 
determine  such  doses  because  of 
incomplete  information  about  personal 
food  intake  and  habits,  individual 
metabolism,  spatial  and  temporal 
considerations,  and  other  confounding 
factors. 

To  compensate  for  this  lack  of 
information,  it  is  necessary  for  licensees 
to  assume  values  for  these  factors  that 
are  conservative  (i.e..  tending  to 
overestimate  the  dose).  CompUance  with 
the  dose  limits  can  then  generally  be 
established  in  a  practical  manner  by 
evaluating  exposures  against  a  reference 
level  that  is  a  small  fraction  of  the 
annual  dose  limit  This  assumes  that  the 
annual  doselo  the  maximally  exposed 
real  person  is  not  likely  to  exceed  a 
fraction  of  the  limits,  and  almost 
certainly  will  not  exceed  the  limits  even 
if  there  are  other  licensed  and 
unlicensed  radiation  sources  in  the 
vicinity.  For  these  reasons .  a  dose 
equivalent  reference  level  of  0.1  rem  (1 
mSv)  per  year  is  proposed  for  individual 
members  of  the  public.  Table  2  of 
Appendix  B  contains  derived  air  and 
water  concentrations  which  are  based 
on  0.1  rem  per  year  to  an  individual  in 
the  general  public.  This  table  can  be 
used  in  making  dose  projections. 
Licensees  operating  within  this 
reference  level  would  he  confident  that 
no  individual  member  of  the  public 
would  be  likely  to  exceed  a  dose 
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equivalent  of  0.1  rem  per  year  for  a 
substantial  fraction  of  the  individual's 
lifetime.  Thus,  the  lifetime  calculated 
risk  to  any  individual  member  of  the 
public  is  unlikely  to  exceed  1  x  10~*per 
year  when  exposed  continuously  to  a 
dose  rate  of  0.1  rem  per  year  over  a 
lifetime. 

If  a  license  has  reason  to  believe  that 
an  individual  in  the  general  public  might 
have  received,  or  is  likely  to  receive, 
greater  than  0.1  rem  (1  mSv)  in  a  year  as 
a  consequence  of  the  licensed  activity, 
the  licensee  would  be  required  to  report 
this  to  the  NRC  In  the  report,  the 
licensee  would  be  required  to  provide 
evidence  that  the  0.5-rem  (5  mSv)  dose 
limit  will  not  be  exceeded,  describe  the 
application  of  ALARA  provisions  of  the 
radiation  protection  program,  and 
provide  the  reason  why  the  estimated 
dose  exceeds  0.1  rem  per  year. 

While  it  is  anticipated  that  essentially 
all  licensees  can  and  will  operate  within 
the  0.1-rem  reference  level,  applicants  or 
licensees  who  anticipate  di^iculty  in 
demonstrating  operation  within  the  0.1- 
rem  (per  year)  reference  level  may  apply 
to  the  NRC  for  prior  approval  to  operate 
in  a  manner  which  might  cause 
estimates  of  dose  to  individuals  in  the 
public  greater  than  0.1  rem  (per  year). 
Information  which  would  be  submitted 
to  the  NRC  for  this  prior  approval  would 
include:  E)emonstration  of  a  clear  need 
to  operate  in  excess  of  the  reference 
level;  the  licensee's  program  to  assess 
and  control  dose  within  the  0.5-rem 
annual  limit;  and  the  licensee's 
procedures  to  be  followed  to  maintain 
public  exposures  ALARA. 

It  is  emphasized  that  the  reference 
levels  are  not  limits  for  permitted  dose, 
but  rather  define  actions  required  to  be 
taken  by  the  licensees  at  specific 
exposure  levels.  The  0.1-rem  reference 
level  will  have  the  effect  of  constraining 
the  dose  to  individuals  to  0.1  rem  per 
year,  or  less,  and  will  be  in  accord  with 
the  recommendations  of  the  ICRP  for 
potential  long-term  exposures  of 
individuals.  These  proposed  regulations 
should  result  in  exposures  to  members 
of  the  general  public  being  well  below 
the  0.5  rem  per  year  dose  limit. 

XVUI.  De  Minimis  Level  and  Collective 
Dose  Evaluations 

The  need  has  long  been  recognized  for 
a  de  minimus  feature  in  the  standards 
for  protection  against  radiation  in  order 
to  avoid  extending  regulatory  actions 
beyond  what  is  needed  to  adequately 


protect  public  health.  Applied  to 
radiological  protection,  de  minimis 
could  be  a  level  of  risk  (or  dose  rate,  as 
a  surrogate  measure)  so  low  that  it 
would  be  a  trifle  in  comparison  to  the 
risks  which  the  individual  is  subjected 
to  daily  as  part  of  normal  living  habits 
and  activities.  H  would  constitute  a  level 
of  risk  so  low  that  no  resources  could  be 
justified  to  control  it,  or  to  be  further 
concerned  with  it.  The  Food  and  Drug 
Administration  (FDA)  has  used,  in 
essence,  such  a  rationale  in  a  notice  of 
proposed  rulemaking  to  establish  an 
acceptable  level  for  the  presence  of 
carcinogens  in  food  additives  (44  PR 
17092.  March  20. 1979).  The  FDA 
concluded  that  a  risk  of  1 
diethylstilbestrol  (DES)-induced  cancer 
death  in  1  million  persons  over  a  lifetime 
would  constitute  such  a  level.  See  also, 
Monsanto  Co.  v.  Kennedy  (D.C.  Cir.)  613 
F.  2d  947,954  (1979).  This  risk  value 
appears  acceptable  in  that  it  is  an 
insignificant  incremental  risk  to  the 
"normal  expectation"  risk  of  about  one 
chance  in  four  of  contracting  cancer. 
Normal  risks  of  accidental  harm  are 
even  greater. 

There  are  a  number  of  ways  to 
establish  a  de  minimis  level  where 
exposures  to  radiation  are  encountered. 
Many  suggestions  have  been  made  to 
select  a  de  minimis  value  based  on 


variations  of  the  naturally  occurring 
"background"  radiation  tram  cosmic 
and  terrestrial  sources.  Background 
levels  are  highly  dependent  on  local 
geology  and  altitude.  Background  levels 
varying  from  less  than  0.1  rem  to  over 
0.2  rem  per  year  can  be  found  in  the 
United  States.  Reference  to  natural 
radiation  background  levels  provides  a 
good  perspective  on  radiation 
exposures,  but  it  is  not  clear  how  this 
range  could  be  used  to  select  a  de 
minimis  level  that  has  unique 
advantages  over  a  judgment  on  risk  in 
terms  of  cancer  deaths  and  hereditary 
diseases. 

In  view  of  the  Commission's  policy  to 
use  quantiHed  risk  as  an  important 
factor  in  decisionmaking,  the  de  minimis 
level  can  be  based  on  a  quantitative 
lifetime  risk  of  dying  from  a  radiation- 
induced  cancer  and  a  subjective 
judgment  that  such  a  risk  is  insignificant 
in  the  view  of  society.  (Hereditary 
diseases  in  the  first  two  generations  are 
treated  as  equivalent  to  cancer  deaths  in 
the  ICRP  system  of  dose  limitation  and 
are.  included  in  the  following  numerical 
examples.)  Since  the  total  risk 
coe^cient  in  Table  2  is  1.65  x  10'*  per 
rem  for  whole  body  deep  dose 
equivalents,  a  risk  of  1  in  1  million 
persons  in  a  lifetime  (about  70  years), 
would  be  about  0.1  mrem  per  year. 
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Thus,  if  an  individual  were  to  receive 
0.0001  rem  per  year  every  year  for  a 
lifetime,  the  calculated  risk  of  cancer 
death  (or  hereditary  disease]  induced  by 
radiation  would  be  about  1  in  1  million. 

The  de  minimis  level  would  be  a 
lower  limit  for  regulatory  concern  which 
would  be  applicable  to  any  licensed 
activity.  The  establishment  of  a  de 
minimis  dose  level  does  not  imply  that 
at  higher  levels  it  is  necessary  to  spend 
resources  for  radiation  protection 
purposes.  Indeed,  when  an  ALARA  level 
for  a  specific  activity  is  determined, 
even  when  it  approaches  the  basic 
annual  limit,  additional  resources  for 
radiation  protection  would  not  be 
required  to  reduce  the  level  further.  But 
an  ALARA  level  is  not  a  de  minimis 

r 


level.  Of  course,  should  an  licensee 
operate  in  a  manner  that  the  de  minimis 
level  is  satsified,  these  operations  are  by 
definition  ALARA,  because  to  commit 
further  resources  would  be  unjustifiable 
from  a  health  protection  viewpoint 
alone. 

The  relationship  between  the  dose 
limit,  ALARA  and  a  de  minimis  level  is 
illustrated  in  Figure  1.  Note  that  ALARA 
is  determined  by  the  case-specific 
evaluation.  However,  ALARA 
evaluations  could  be  made  for  generic 
licensed  activities  and  an  ALARA  value 
determined  for  those  applications.  This 
information  could  be  used  as  a  basis  for 
an  exception  for  some  of  the 
requirements  of  the  rule. 
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The  development  of  this  proposed 
revision  of  Part  20  included 
consideration  of  de  mimimis  doses 
lower  (see  above)  and  higher  that  0.001 
rem  in  a  year  for  the  nK)st  exposed 
individual  to  de^ne  sources  of  exposure 
below  the  level  of  regulatory  concern. 
Some  reviewers  of  preliminary  drafts 
expressed  concern  that  the  de  minimis 
provision  could  permit  abuse.  For 
example,  licensees  might  use  de  minimis 
findings  in  lieu  of  operating  procedures 
that  would  reduce  or  avoid  dose  to  the 
public;  radioactive  materials  might  be 
more  widely  used  in  consumer  products 
without  controls,  thus  presenting 
potential  problems  of  acceptability; 
inadequate  evaluations  might  be  made 
of  doses  to  the  public  before  release  to 
the  environment  of  very  low  level 
radioactive  waste  streams;  or  systems 
for  reducing  the  radionuclide  content  of 
eHluent  streams  might  not  be  operated 
unless  subject  to  specific  license 
requirements.  On  the  other  hand,  many 
reviewers  believed  0.001  rem  per  year 
was  too  low.  Consequently,  this  broader 
de  minimis  feature  of  applying  the 
concept  to  the  most  exposed  individual 
has  not  been  included  in  the  proposed 
revision. 

A  more  limited  application  of  the  de 
minimis  concept  has  been  proposed. 
Following  consideration  of  lower  and 
higher  numbers,  a  value  of  OSXn  rem 
(0.01  mSv)  per  year  per  person  was 
selected  for  limiting  the  extent  of 
evaluating  collective  doses  to 
populations.  Application  of  the  de 
minimis  level  to  collective  dose 
estimates  would,  among  other  things, 
limit  both  the  size  of  the  population  and 
the  time  over  which  collective  dose 
would  need  to  be  considered  in 
evaluating  activities  associated  with  the 
release  of  radioactive  materials  to  the 
environment. 

The  proposed  application  of  the  de 
minimis  concept  could  have  a 
substantial  influence  on  the  evaluations 
of  conditions  where  very  large  nimibers 
of  people  are  subjected  to  very  low  dose 
rates.  In  essence,  the  proposed  rule 
would  suggest  disregarding  extremely 
low  dose  rates  (0.001  rem  per  year) 
without  regard  to  the  number  of  people 
exposed  at  that  level  or  less.  Thus,  this 
contibution  to  estimates  of  collective 
doses  would  be  disregarded.  Where 
collective  doses  to  a  population  are 
evaluated,  the  acceptability  of  the 
associated  potential  risks  can  also  be 
compared  to  the  sum  of  potential  risks 
experienced  by  the  same  population 
over  the  same  time  interval. 
Consequently,  even  though  some  de 
minimis  applications  could  result  in  very 
small  but  finite  doses  to  very  large 


numbers  of  persons,  the  comparative 
collective  risk  to  which  these  people  are 
routinely  subjected  (for  example,  from 
natural  background  radiation]  is  also 
very  substantial  and  proportional  to  the 
number  of  persons  considered. 

Commission  is  particularly  interested 
in  comments  on  the  application  of  the  de 
minimis  concept  in  radiation  protection 
regtilations.  Comments  are  especially 
invited  on  the  merits  of  adding  to  the 
regulations  the  application  of  the 
concept  to  the  most  exposed  individual, 
the  cutoff  of  collective  dose  evaluation, 
the  numerical  values  chosen.  A 
suggested  level,  reasons  for  the  level, 
and  conditions  for  application  would  be 
helpful. 

XIX.  Surveys  and  Monitoring 

The  revision  includes  a  general 
requirement  for  licensees  to  perform 
surveys  and  monitoring  to  demonstrate 
compliance  with  the  regulations  and  to 
provide  NRC  with  information  for 
assessing  the  adequacy  of  the  licensee's 
radiation  protection  program, 
particularly  the  effectiveness  of  ALARA 
provisions.  The  comprehensiveness  of 
the  survey  and  monitoring  efforts  would 
be  determined  by  the  presumed  hazard. 
Detailed  guidance  on  health  physics 
surveys  is  provided  in  NRC  Regulatory 
Guides,  such  as  8.21  "Health  Physics 
Surveys  for  Byproduct  Material  at  NRC- 
Licensed  Processing  and  Manufacturing 
Plants." 

The  revision  would  require  the  use  of 
individual  monitoring  devices  by 
individuals  who  enter  a  high  radiation 
area,  and  by  adults  who  are  likely  to 
receive  &om  external  radiation  sources 
an  annual  deep  dose  equivalent  greater 
than  0.5  rem  (5  mSv),  a  dose  equivalent 
greater  than  1.5  rems  (15  mSv)  to  the 
eye,  or  a  dose  equivalent  greater  than  5 
rems  (0.05  Sv)  to  the  skin  or  extremities. 
Adults  who  are  likely  to  exceed  30%  of 
the  ALIs  would  also  be  required  to  be 
individually  monitored  for  the  intake  of 
radioactive  material.  Establishment  of 
these  monitoring  requirements  at  the 
different  levels  (10%  for  external  whole 
body  dose  and  for  other  external 
exposures  versus  30%  for  intake  of 
radioactive  material),  rather  than  at  a 
common  level,  reflects  consideration  of 
the  relative  ease  and  practicality  of 
using  dosimeters  to  monitor  doses  from 
external  sources  compared  to 
monitoring  doses  from  internal  sources. 

The  revision  would  require  individual 
monitoring  of  minors  who  are  likely  to 
receive  5%  of  the  adult  annual  limits  for 
both  external  dose  equivalent  (0.25  rem 
or  2.5  mSv  for  whole  body  exposure] 
and  mtake  of  radioactive  material.  The 
present  requirement  for  monitoring 
external  dose  to  minors  is  5%  of  the 


quarterly  extenal  whole  body  dose 
equivalent  limit  (0.0625  rem).  The 
present  Part  20  does  not  contain  a 
monitoring  level  for  intake  of  \ 

radioactive  material  for  minors,  but 
limits  exposure  of  minors  to  the 
concentrations  permitted  in  unrestricted 
areas. 

The  revision  would  require 
assessment  of  intakes  of  radionuclides 
to  aid  in  determining  the  internal  dose  to 
individuals.  However,  because  there  are 
many  factors  that  must  be  considered,  it 
is  not  practical  to  incorporate  specific 
detailed  requirements  for  bioassay  in 
this  revision  of  Part  20.  Measurements  of 
concentrations  of  radionuclides  in  air 
would  be  required  for  an  individual  who 
enters  a  designated  "airborne  radio- 
activity area."  The  methods  used  in 
monitoring  to  control  inhalation  of 
radionuchdes  must  consider  (1)  The 
radionuclide  involved;  (2)  the  physical 
and  chemical  forms  of  the  materials;  (3) 
the  metabolic  behavior;  and  (4)  the 
sensitivity  and  availablity  of 
measurement  techniques. 

It  is  expected  that  ICRP  metabolic 
models  and  information  on  the  chemical 
and  physical  forms  of  the  radioactive 
materials  v^ll  be  used  to  derive 
committed  dose  equivalents  from 
assessed  intakes.  However,  if  metabolic 
data  for  the  exposed  individual  are 
available,  they  should  be  used.  Ov«ring  to 
luicertainty  in  parametric  values,  in 
circumstances  where  dose  limits  may 
have  been  exceeded  or  closely 
approached,  or  when  restrictions  on 
employment  due  to  dose  are 
contemplated  by  the  licensee,  it  would 
be  appropriate  to  consider  the  personal 
metabolism  of  exposed  individuals  and 
to  determine  the  appropriate  dosimetry 
parameters  by  a  special  monitoring 
program  to  ensure  that  the  doses  are  not 
substatially  underestimated. 

Consideration  was  also  given  to 
incorporating  specific  requirements  for 
effluent  and  environmental  monitoring 
during  normal  operations,  for  the 
capability  to  monitor  radioactive 
releases  and  radiation  levels  associated 
with  anticipated  operational 
occurrences  and  postulated  accident 
situations,  and  for  standard 
performance  or  proficiency  tests  of 
radiation  and  radioactivity 
measurements.  It  was  concluded  that 
effluent  and  environmental  monitoring 
requirements,  for  both  normal  and 
abnormal  operating  conditions,  must  be 
based  on  considerations  that  are 
specific  to  the  nature  of  the  particular 
licensed  activity  and  to  the  environs  of 
the  licensee's  facility.  Such  specific 
requirements  are  included  in  individual 
license  conditions  or  technical 
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specifications  and  are  not  warranted  in 
Part  20,  which  applies  to  all  licensees. 

XX.  Posting  Requirements 

Several  changes  have  been  proposed 
to  the  present  Part  20  posting 
requirements.  A  new  requirement  would 
call  for  posting  very  high  radiStion  areas 
with  a  sign  bearing  the  radiation  symbol 
and  the  words  "Danger"  (not  "Caution") 
"Very  High  Radiation  Area."  This 
posting  would  be  in  addition  to  the 
controls  discussed  below. 

The  present  Part  20  provides  that  a 
licensee  need  not  post  a  caution  sign  in 
a  room  or  area  containing  a  sealed 
source  if  the  radiation  level  at  1  foot 
from  the  surface  of  the  source  container 
does  not  exceed  0.005  rem  per  hour.  This 
provision  has  been  deleted  because  the 
Commission  staff  believes  that  any  area 
in  which  radioactive  material  is  used  or 
stored  in  quantities  that  exceed  those 
listed  in  Appendix  C  should  be  posted 
as  a  warning  to  personnel  such  as 
housekeeping  staff,  firemen,  or  others 
who  might  be  required  to  enter  the  area. 

XXI.  Procedures  for  Handling  Packages 

Procedures  for  picking  up.  receiving, 
and  opening  packages  would  be 
changed  in  several  respects.  Currently  a 
licensee  is  required  to  make 
arrangements  to  receive  certain 
packages  offered  for  delivery  or  to 
receive  notification  from  the  final  carrier 
if  the  package  is  to  be  picked  up.  The 
present  Part  20  contains  a  table  of 
"Exempt"  and  'Type  A"  Quantities 
which  identifies  those  packages  for 
which  such  arrangements  must  be  made. 
This  table  would  be  replaced  in  the 
proposed  revision  by  reference  to  the 
Type  Aj  quantities  specified  in,  or 
determined  by  procedures  described  in, 
Appendix  A  of  10  CFR  Part  71.  Further, 
licensees  would  be  required  to  assess 
both  the  level  of  removable  radioactive 
contamination  on  the  surface  and  the 
radiation  level  at  1  meter  from  the 
external  surface  of  all  packages  of 
radioactive  material.  The  e)cceptions 
from  such  monitoring  requirements  in 
the  present  S  20.205(b)  would  be  deleted. 
The  present  requirement  to  monitor  the 
radiation  level  at  the  surface  of  the 
package  would  be  deleted  since  this 
requirement  increases  the  occupational 
radiation  exposure  of  the  person 
performing  the  measurement  and 
increases  the  licensee's  costs  without  a 
corresponding  increase  in  detection  of 
faulty  packages. 

XXII.  Access  to  High  and  Very  High 
Radiation  Areas 

The  controls  required  on  access  to 
high  and  very  high  radiation  areas  have 
been  changed  from  those  in  the  present 


Part  20  in  several  respects.  The 
provision  in  the  present  Part  20  that  a 
licensee  may  substitute  direct 
surveillance  for  other  types  of  controls 
over  access  to  high  radiation  areas 
established  for  a  period  of  30  days  or 
less  would  be  changed  to  permit  use  of 
direct  surveillance  without  regard  to  the 
number  of  days  involved.  It  should  be 
noted,  however,  that  this  surveillance 
requires  the  continuous  physical 
presence  of  an  individual  capable  of 
taking  all  of  the  precautions  that  might 
be  necessary  to  prevent  unwarranted 
exposure  of  individuals. 

The  additional  controls  on  access  to 
very  high  radiation  areas  (areas  where 
there  might  be  ratiation  levels  of  500  or 
more  rads/hour  (5  or  more  grays/hour) 
at  one  meter  from  a  source  or  from  a 
surface  which  the  radiation  penetrates) 
would  be  required  of  all  licensees.  Only 
those  licensees  who  use  sealed 
radioactive  sources  to  irradiate 
materials  are  required  by  the  present 
Part  20  to  use  such  additional  controls. 
The  revised  requirements  have  been 
simplified  to  the  degree  considered 
consistent  with  achieving  positive 
assurance  that  individuals  will  not  be 
inadvertently  exposed  at  very  high  dose 
rates  which  present  an  immediate  threat 
of  lethality  in  any  tjrpe  of  licensed 
facility. 

XXIII.  Disposal  into  Sewerage 

The  NRG  is  proposing  several 
significant  changes  in  the  present  Part 
20  provisions  for  release  of  radioactive 
material  into  sanitary  sewerage.  The 
revision  recognizes  that  there  can  be 
multiple  contributors  of  radioactive 
material  to  sanitary  sewerage  and  the 
dilution  afforded  by  the  system  should 
not  be  relied  upon  to  achieve 
"acceptable"  concentrations  in  effluents. 

The  gross  quantity  (curies)  of  licensed 
and  other  radioactive  material  that  the 
licensee  may  release  into  the  sewerage 
in  a  year  would  remain  unchanged. 
However,  in  the  proposed  revision,  the 
concentrations  that  may  be  released 
into  the  sewerage  would  be  those  which, 
if  ingested,  could  result  in  a  calculated 
committed  effective  dose  equivalent  of 
0.5  rem  (5  mSv)  in  a  year  to  reference 
man. 

The  average  concentration  of  licensed 
or  other  radioactive  material  that  the 
licensee  may  release  into  the  sewerage 
in  one  month  would  also  be  limited.  The 
average  concentration  in  the  total 
volume  of  sewage  released  by  the 
licensee  in  a  month  would  not  be 
permitted  to  exceed  the  concentration 
calculated  by  dividing  the  occupational 
oral  ingestion  ALI  by  7.3  X  10«.  This 
value  is  derived  by  adjusting  the  annual 
water  intake  by  ICRP's  reference  man. 


7.3  X  10*  ml,  by  a  factor  of  10  to  reduce 
the  occupational  ALI  to  an  intake 
corresponding  to  0.5  rem  for  an  adult  in 
the  general  population.  The 
concentrations  are  presented  in  Table  3 
of  Appendix  B  for  each  radionuclide. 
The  present  Part  20  provisions  for  the 
daily  averaging  of  releases  to  the 
sanitary  sewerage,  and  for  the  daily 
release  of  quantities  up  to  10  times  the 
existing  Appendix  C  quantities, 
regardless  of  the  concentration  in  the 
licensee's  sewage,  would  be  dropped. 
While  it  is  clear  that  people  do  not 
directly  ingest  sewage,  intfdces  of 
drinking  water  systems  are  often  located 
downstream  from  sewage  treatment 
plants.  Some  radioactive  materials  in 
sewage  might  not  be  removed  by 
sewage  treatment  or  by  intake  water 
treatment  processes  and.  therefore, 
could  constitute  a  source  of  exposure  for 
the  general  population. 

XXrV.  Sea  Disposal 

The  present  Part  20  (S  20.302(b))  states 
that  "The  Commission  will  not  approve 
any  application  for  a  license  for  disposal 
of  licensed  material  at  sea  unless  die 
applicant  shows  that  sea  disposal  offers 
less  harm  to  man  or  the  environment 
than  other  practical  alternative  methods 
of  disposal."  The  proposed  revision 
deletes  this  statement  Hie  deletion 
reflects  the  mandate  of  the  1972  Marine 
Protection,  Research,  and  Sanctuary  Act 
(Pub.  L  92-352)  which  transferred 
responsibility  for  regulating  the  ocean 
disposal  of  radioactive  wastes  from  die 
NRC  to  EPA. 

XXV.  Medical  Exceptions 

The  present  Part  20  contains  three 
exceptions  to  the  basic  radiation 
protection  standards  that  are  specific  to 
medical  situations.  The  proposed 
revised  Part  20  contains  two  of  these 
medical  exceptions  essentially  as  they 
appear  in  the  present  Part  20:  An 
exception  for  release  of  patients' 
radioactive  excreta  into  sanitary 
sewerage;  and  an  exception  for  control 
of  entrance  or  access  to  rooms  or  other 
areas  of  hospitals  that  are  high  radiation 
areas  solely  because  of  the  presence  of 
patients  containing  radioactive  materiaL 
The  exception  from  posting  rooms  or 
other  areas  of  hospitab  because  of  the 
presence  of  patients  containing 
byproduct  material  would  be  amended 
to  require  posting  of  the  rooms  or  areas 
used  for  patients  being  treated  with 
therapeutic  quantities  of  unsealed 
radioactive  material  or  with 
brachytherapy  sources.  Such  posting  has 
been  recommended  in  Regulatory  Guide 
10.8,  "Guide  for  the  Preparation  of 
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Applications  for  Medical  Programs," 
since  January  1979. 

Consideration  was  given  to  requiring 
the  collection  of  urine  from  hospitalized 
patients  undergoing  therapy  with 
unsealed  radionuclides,  such  as  iodine- 
131,  and  the  treatment  of  this  urine  as 
radioactive  waste.  However,  such 
requirements  were  not  inchided  in  the 
revision  because  of  the  potential  for 
occupational  exposure  of  hospital 
personnel  and  the  protection  afforded 
by  the  requirement  in  §  20.102  that 
releases  of  radioactive  material  to  the 
sanitary  sewerage  are  to  be  maintained 
ALARA. 

XXVI.  Records 

The  recordkeeping  requirements 
necessary  to  implement  the  proposed 
regulation  are  grouped  in  Subpart  L  of 
the  revision. 

Licensees  would  continue  to  be 
required  to  maintain  records  of  most 
surveys  for  two  years.  However,  records 
of  surveys  used  to  assess  (internal) 
committed  effective  dose  equivalent; 
external  dose  equivalent  in  cases  where 
dosimeters  are  lost,  destroyed,  or  the 
data  from  the  dosimeters  are  otherwise 
unavailable:  and  releases  of 
radionuclides  in  efOuents  to  the 
environment,  would  be  required  to  be 
maintained  until  the  Commission 
terminates  each  pertinent  license 
requiring  the  record. 

The  revision  would  require  licensees 
to  determine  the  occupational  radiation 
exposure  history  of  each  individual 
likely  to  require  provision  of  individual 
monitoring  devices  or  services  pursuant 
to  S  20.502.  The  hcensee  would  use  a 
revised  NRC  Form  4.  or  equivalent,  to 
record  all  periods  of  prior  occupational 
exposures  (as  provided  by  and  certified 
by  the  worker),  the  occupational  dose 
equivalent  received  during  the  current 
calendar  year,  and  any  dose  from 
planned  special  exposures  plus  any 
overexposures  (including  those  from 
accidents  and  emergency  conditions) 
received  during  the  lifetime  of  the 
individual.  Licensees  would  not  be 
required  to  reevaluate  the  separate 
external  dose  equivalents  and  internal 
committed  dose  equivalents  or  intakes 
of  radionuclides  assessed  under  the 
regulations  in  effect  prior  to  the  effective 
date  of  this  revision.  (A  copy  of  the  draft 
revised  NRC  Form  4.  "Occupational 
Radiation  Exposure  History,"  is 
presented  at  the  end  of  this  notice.) 

The  records  of  current  individual 
monitoring  results  at  the  licensed 
facility  would  include  the  results  of 
assessment  of  the  external  dose 
equivalent,  the  internal  dose  equivalent, 
and  the  sum  of  those  as  the  effective 
dose  equivalent.  NRC  Form  5  would  be 


revised  for  this  purpose.  (A  copy  of  the 
draft  revised  NRC  Form  5,  "Current 
Occupational  Radiation  Exposure,"  is 
presented  at  the  end  of  this  notice.) 
Separate  entries  would  be  made  fcM* 
doses  received  during  any  planned 
special  exposures  and  any  dose 
received  in  excess  of  the  annual  limits. 
Licensees  operating  under  the 
provisions  for  control  of  exposure  to 
long-lived  radionuchdes  (proposed 
§  20.205)  would  be  required  to  record 
both  the  annual  effective  dose 
equivalent  and  the  50-year  committed 
effective  dose  equivalent  associated 
with  the  intakes  of  radioactive  material. 

For  routine  occupational  exposure  to 
generally  uniform  external  radiation,  the 
dose  equivalent  to  the  whole-body,  lens 
of  eye,  skin,  and  extremities  are  usually 
assessed  from  a  single  personal 
dosimeter  and  recorded.  When  the  dose 
equivalent  to  a  body  part,  such  as  a 
hand,  is  likely  to  significantly  exceed 
the  whose  body  dose  equivalent,  and 
particularly  if  it  is  likely  that  the  annual 
dose  equivalent  will  exceed  10%  of  the 
annual  limit  for  the  body  part,  good 
practice  would  suggest  that  additional 
dosimeters  should  be  worn  to  assess  the 
dose  equivalent  to  that  body  part  and 
the  monitoring  result  recorded  for  that 
body  part. 

The  recording  of  exposures  to  internal 
radiation  is  less  straight-forward  than 
for  external  radiation.  Four  pieces  of 
information  would  be  recorded  for  each 
radionuclide  and  for  each  physical  and 
chemical  form  of  intake  concerned:  The 
radionuclide  and  lung  clearance  class; 
the  estimated  intake  (in  ^Ci  or  Bq);  the 
ratio  of  the  estimated  intake  to  its 
specific  ALI;  and  the  estimated 
committed  effective  dose  equivalent 
from  the  intake. 

XXVn.  Reports 

The  proposed  reporting  requirements 
are  grouped  in  Subpart  M  of  the 
revision.  Several  of  these  proposed 
requirements,  i.e.,  "Reports  of 
overexposures  and  excessive  radiation 
dose  levels  and  concentrations  of 
radioactive  material,"  would  not  be 
changed  in  intent  or  substance  from  the 
present  Part  20.  However,  the  proposed 
requirements  would  reflect  changes  in 
the  proposed  system  of  dose  limitation. 
Two  of  the  initiating  criteria  (loss  of 
operating  time  of  a  facility  and 
monetary  values  on  damage  to  property) 
have  been  deleted  from  "Notification  of 
incidents."  The  deletions  were  made 
when  it  was  determined  that:  (1)  There 
was  no  adequate  practical  definition  of 
a  "facility";  (2)  the  $200,000  monetary 
value  has  not  been  adjusted  for 
economic  changes:  and  (3)  neither  of  the 


criteria  warrant  "immediate" 
notification. 

The  Commission  decided  to 
incorporate  into  this  overall  revision  of 
10  CFR  Part  20  its  1983  proposed 
revision  of  10  CFR  20.204  which  requires 
reports  of  iheft  or  loss  of  licensed 
material.  This  notice  supersedes  the 
Commission's  proposed  amendment  to 
10  CFR  Part  20  published  on  May  9. 1983 
(48  FR  20721).  Because  the  requirements 
for  reports  of  theft  or  loss  in  this 
proposed  rule  are  substantively  the 
same  as  in  the  1983  Notice  of  Proposed 
Rulemaking,  public  comments  submitted 
on  that  notice  will  be  considered  under 
this  action. 

Planned  Special  Exposures 

Each  time  that  a  planned  special 
exposure  is  conducted  the  licensee 
would  be  required  to  submit  a  report  to 
the  NRC  that  indicates  the  date  on 
which  it  took  place.  In  addition,  the 
licensee  would  be  required:  To  maintain 
detailed  records  of  all  aspects  of  the 
planned  special  exposure  (see 
§  20.1103);  and  to  inform,  in  writing, 
each  individual  so  exposed  of  the  dose 
resulting  from  the  planned  special 
exposure  (see  S  20.206(h)). 

0. 1-rem  (1  mSv)  Reference  Level 

A  report  would  be  required  within  30 
days  after  the  licensee  becomes  aware 
that  a  member  of  the  public  received,  or 
was  likely  to  receive,  an  effective  dose 
equivalent  of  0.1  rem  or  1  mSv  (or  higher 
value  if  prior  approval  was  granted 
under  the  provisions  of  S  20.303(c))  in  a 
calendar  year  from  sources  under  the 
licensee's  control.  This  report  would 
provide  the  Commission  information  on 
substantial  sources  of  exposure  to  the 
public  and  would  permit  the 
Commission  to  focus  attention  on  those 
programs  contributing  the  larger  doses. 
The  reports  would  also  help  the 
Commission  to  focus  on  contribution  of 
dose  from  multiple  sources  and  on 
additional  efforts  or  requirements  that 
might  be  warranted  to  ensure  in  its 
judgment  that  doses  to  the  public  are 
being  maintained  ALARA  and  below  the 
annual  limit  from  all  known  sources, 
e.g.,  licensed  and  unlicensed  sources. 

Annual  and  Termination  Reports  of 
Exposure 

The  proposed  revision  would  continue 
the  existing  requirements  for  submission 
of  annual  statistical  summary  reports  of 
monitoring  data  (§  20.1206)  and  of 
reports  of  exposure  to  radiation  and 
radioactive  material  upon  termination  of 
employment  or  work  assignment  in  the 
licensee's  restricted  area  (9  20.1207). 
These  reports  would  be  required  of  the 
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same  seven  categories  of  licensees  as  in 
the  present  Part  20.  The  reports  would 
di^er  from  those  in  the  present  Part  20 
in  that  the  doses  reported  would  include 
external  and  internal  contributions  to 
the  effective  dose  equivalent  and  that 
the  time  for  submission  of  the  annual 
statistical  summary  report  would  be 
extended  from  three  months  in  the 
present  rule  to  seven  months  in  the 
proposed  revision. 

Ill  developing  the  proposed  revision, 
two  alternatives  for  reporting  doses 
received  by  workers  were  considered. 
One  alternative  would  have  required  all 
holders  of  specific  licenses  to  submit  an 
annual  report  of  the  effective  dose 
equivalent  received  by  each  individual 
for  whom  monitoring  was  required  (or 
for  whom  monitoring  was  provided,  if* 
that  was  more  practical  for  the  licensee 
to  report).  The  other  alternative  would 
continue  the  requirement  that  licensees 
keep  records  of  monitoring  data,  but  not 
require  them  to  submit  reports  to  the 
NRC. 

The  proposed  requirement  was 
chosen  because  it  appears  to  have 
relatively  minimal  economic  impact 
while  still  providing  a  means  for  the 
Commission  to  ensure  itself  that  the 
protection  of  workers  is  maintained  in 
those  categories  of  licensees  most  likely 
to  have  the  higher  exposures. 

The  Commission  requests  comments 
on  this  issue  of  reporting  requirements, 
specifically  the  submission  of  annual 
reports  of  individual  monitoring  data  to 
the  NRC  and  the  provision  of  such 
reports  to  individuals.  Also,  regardless 
of  the  reporting  alternative  chosen,  the 
Commission  encourages  the  industry,  or 
segments  of  the  industry,  to  establish  a 
system  of  collection  and  collation  of 
annual  doses  to  individuals  and  seeks 
comments  on  this  possibihty. 

XXVIII.  Implementation 

The  implementation  of  the  revised 
Part  20  would  require  coordination 
through  a  number  of  interfaces  with 
international.  Federal  and  State 
organizations,  licensees,  and  various 
offices  of  the  NRC. 

International 

Since  the  revision  of  Part  20  would,  in 
essence,  adopt  the  dose  limits 
recommended  in  ICRP  26  and  the 
effective  dose  equivalent  concept,  the 
exposure  and  dose  data  from  the  United 
States  would  be  comparable  to  those 
obtained  from  other  countries  who  are 
also  proposing  regulatory  actions  which 
would  implement  the  ICRP 
recommendations.  United  Nations 
organizations,  such  as  the  United 
Nations  Scientific  Committee  on  the 
Effects  of  Atomic  Radiation 


(UNSCEAR),  and  the  International 
Atomic  Energy  Agency  (IAEA),  and  the 
Nuclear  Energy  Agency  (NEA)  of  the 
Organization  for  Economic  Co-operation 
and  Development  also  would  be  using 
radiation  protection  evaluations  (e.g., 
effective  dose  equivalents)  similar  to 
those  of  the  revised  Part  20.  If  the 
revision  is  adopted,  the  impact  with 
respect  to  the  international  technical 
efforts  would  be  minimal.  If  the  present 
Part  20  is  not  revised,  the  impact  on  the 
United  States  international  activities 
could  be  substantial,  e.g.,  exposure  and 
dose  data  from  other  countries  could  not 
be  compared  with  U.S.  data  and 
technical  discussions  would  be 
hampered. 

The  guidance  on  collective  dose 
evaluations  in  the  revised  Part  20  is 
likely  to  be  of  substantial  international 
and  domestic  interest.  The  reactions 
undoubtedly  will  be  mixed.  The  ICRP 
recommended  requiring  optimization, 
which  includes  evaluating  the  collective 
doses  to  all  persons  in  all  locations  over 
all  time  from  all  radiation  sources,  llie 
revised  Part  20  would  not  require 
optimization  evaluations.  The  limiting  of 
collective  dose  evaluations  is  contrary' 
to  the  offlcial  ICRP  philosophy,  and 
opposition  by  IAEA  and  some  other 
organizations  and  countries  who  are 
committed  to  the  ICRP 
recommendations  can  be  anticipated. 
Other  countries  are  also  considering  de 
minimis  provisions  and  would  endorse 
the  proposed  revision. 

Federal 

Under  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  Reorganization  Plan 
No.  3  of  1970,  the  EPA  has  the  authority 
to  establish  "generally  applicable 
environmental  standards"  for  radiation 
protection,  as  well  as  the  responsibility 
of  advising  the  President  in  radiation 
matters,  a  function  of  the  former  Federal 
Radiation  Council  (FRC).  In  1981  (46  FR 
7836),  EPA  published  for  comment 
propoed  Federal  Radiation  Protection 
Guidance  for  Occupational  Exposiu-e  to 
replace  the  limits  for  radiation  workers 
in  the  1960  Federal  Radiation  Protection 
Guides.  The  proposed  guidance  was 
revised  to  reflect  the  conmients  received 
and  was  submitted  to  affected  Federal 
agencies  for  concurrence.  All  these 
agencies  have  concurred  with  the 
revised  proposed  Federal  guidance.  It 
must  now  be  submitted  to  the  President 
for  approval  and  signature  for  it  to 
become  effective  guidance  to  Federal 
agencies. 

The  draft  Federal  guidance  does  not 
address  radiation  exposure  of  the 
general  public  and,  therefore,  the  1960 
Federal  Guides  applicable  to  the  general 
public  will  remain  in  effect.  EPA  has 


promulgated  standards  under  the  Clear 
Air  Act  as  amended,  that  control  air 
emissions  of  radioactivity  from  many 
facilities  licensed  by  the  NRC.  These 
standards  apply  in  addition  to  NRCs 
regulations  (including  Part  20)  that 
regulate  offsite  exposures  to  the  pubbc. 

If,  as  appears  likely,  EPA's  Federal 
Radiation  Protection  Guidance  for 
Occupational  Exposure  iiiq>Iements  the 
ICRP  system  of  dose  limitation, 
including  the  weighting  factors  and  the 
concept  of  effective  dose  equivalent  it 
may  be  anticipated  the  EPA  will  revise 
their  other  regulations  and  guidance  to 
express  them  in  terms  of  effective  dose 
equivalent.  For  example,  the  annua] 
limits  on  dose  to  members  of  the  public 
from  operation  of  uranium  fuel  cycle 
facilities  in  40  CFR  Part  iga 
"Environmental  Radiation  Protectioa 
Standards  for  Nuclear  Power 
Operations,"  might  be  changed  Eron  the 
present  25  millirems  to  the  whole  body. 
75  millirems  to  the  thyroid,  and  25 
millirems  to  any  other  organ,  to  a  i 
value  expressed  in  terms  of  effective 
dose  equivalenL 

The  NRC  decided  not  to  wait  for  the 
final  development  of  die  EPA  guidaiice. 
but  rather  developed  the  revision  of  10 
CFR  Part  20  in  parallel  and  in  close 
coordination  with  EPA  and  other 
Federal  agencies  so  that  the  revisioo 
will  be  compatible  with  die  EPA 
guidance  and  with  any  dianges  planned 
by  other  agencies. 

National 

Traditionally,  the  NRC  and  its 
predecessor,  the  AEC  have  looked  to 
the  ICRP  and  NCRP  for  advice  on 
radiological  matters.  For  many  years. 
recommendations  of  the  two  committees 
have  generally  been  quite  similar  and 
the  Commission  has  selectively  chosen 
among  the  recommendations  in  revising 
its  regulations.  In  1977.  the  ICRP 
recommended  the  risk-based  system  of 
dose  limitations  upon  wfaidi  this 
proposed  revision  is  based.  Hie  NCRP  is 
currently  in  the  process  of  devdt^iing  its 
own  recommendations. 

It  has  been  suggested  that  die  revision 
to  Part  20  be  delayed  until  the  NCRP 
recommendations  are  developed  and 
published.  During  development  of  the 
proposed  revision  to  Part  20,  the  NRC 
staff  had  met  and  corresponded  with  the 
NCRP  to  obtain  their  comments  and 
suggestions.  Since  the  rulemaking 
process  required  to  revise  Part  20  is 
likely  to  require  several  months  beyond 
publication  in  the  Fedeial  Registar,  there 
will  be  opportunities  for  the  NCRP.  as 
well  as  others,  to  provide  alternative 
recommendations  for  consideration  by 
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the  Comminion  before  the  revition 
becomes  effective. 

States 

Presently  there  are  27  States  that  have 
entered  into  agreements  with  the  NRC 
under  section  274  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  whereby  the 
States  have  assumed  jurisdiction  over 
many  uses  of  byproduct,  source,  and 
small  amounts  of  special  nuclear 
material  that  are  regulated  by  the  NRC 
These  States  also  exercise  regulatory 
control  over  x-ray  machines,  naturally- 
occurring  and  accelerator-produced 
radionuclides,  and  accelerators.  The 
regulations  of  these  Agreement  States 
must  be  compatible  with  the  regulations 
of  the  NRC.  Since  the  revision  of  Part  20 
will  lead  to  a  substantial  review  emd 
revision  of  the  Agreement  State 
regidations,  continued  interfacing  with 
State  agencies  is  necessary  and  has 
already  begun. 

Intra-agency 

Many  NRC  licensing  actions,  such  as 
technical  specifications  and  conditions 
of  licenses,  contain  references  to  the 
present  Part  20.  Other  NRC  regulations 
which  interface  with  Part  20  and 
regulatory  guides  directly  related  to  the 
present  Part  20  will  have  to  be  reviewed 
and  revised  if  the  proposed  revision  is 
promulgated.  Considerable  reorientation 
of  staff  and  inspectors  will  be  required 
so  that  they  will  understand  and 
uniformly  implement  the  revised  Part  20. 

In  addition  to  revising  some  existing 
regulatory  guides,  additional  regulatory 
guides  and,  perhaps,  NUREG  reports 
might  be  needed. 

The  Commission  invites  comments 
and  suggestions  concerning  the  revision 
of  existing  regulatory  guides  or  the 
preparation  of  additional  guidance 
documents  which  would  be  needed  or 
useful  in  implementing  the  proposed 
revision. 

Licensees 

Licensees  will  need  adequate  time  to 
implement  the  necessary  changes  in 
their  radiation  protection  programs. 
Since  doses  from  external  sources  will 
be  added  to  doses  from  intakes  of 
radioactive  material,  some  licensees 
might  have  to  add  or  change  bioassay 
programs  to  demonstrate  compliance. 
Other  licensees  might  choose  to  modify. 
or  add,  engineered  facility  features  to 
reduce  air  concentrations  or  external 
exposures.  Initiating  these  changes 
would  require  preliminary  studies,  the 
acquisition  of  funds,  and  construction 
and  operation  of  the  systems.  Training 
programs  will  also  need  to  be  revised  to 
incorporate  features  of  the  revised  rule. 


In  order  to  comply  with  the  proposed 
revision  to  Part  20,  it  will  be  necessary 
for  licensees  to  understand  the  specific 
features,  particulctriy  those  which  are 
used  in  summing  internal  and  external 
doses.  Some  NRC  workshops  and 
regulatory  guides  might  be  offered  for 
the  beneflt  of  licensees.  Regional 
OfTices,  States,  and  others  who  are 
affected  by  the  revision. 

In  view  of  these  considerations,  it 
appears  that  an  extended  period  of  time 
is  warranted  between  the  publication  of 
the  revised  Part  20  and  the  full 
implementation  by  licensees.  Therefore, 
it  is  proposed  that  the  implementation 
should  become  effective  within  five  full 
calendar  years  following  publication  of 
the  final  rule.  To  facilitate  earlier 
implementation  by  those  licensees  who 
might  choose  to  do  so,  the  Commission 
staff  is  available  to  woric  with  the 
licensees  as  may  be  necessary  and 
within  its  resources  and  responsibilities. 

However,  if  Ucensees  are  permitted  to 
choose  their  own  time  of 
implementation  within  the  five  year 
period,  as  proposed,  there  could  be 
problems  such  as  difficulties  with  the 
exchange  of  informatin  or  exposure 
data,  caused  by  the  use  of  both  the 
present  and  the  revised  Part  20  over  a 
period  of  several  years.  Consequently, 
the  Commission  is  also  considering  the 
alternative  of  requiring  all  licensees  to 
implement  the  revised  rule  as  of  January 
1st — five  full  calendar  years  after  the 
final  rule  is  published.  In  this  case,  all 
licensees,  having  been  given  five  years 
to  prepare,  would  implement  the  revised 
rule  on  the  same  date. 

According  to  some  information 
published  by  the  utilities,  the  revised 
rule  could  be  implemented  comfortably 
within  a  much  shorter  time  period.  The 
Commission  especially  invites 
comments  on  the  effective  date  of 
implementation,  including  specific 
information  on  time  and  economic 
considerations. 

XXIX.  Appendix  B 

Appendix  B  to  the  proposed  revision 
differs  from  the  current  Appendix  B  in  a 
number  of  ways.  In  the  revision,  data 
are  presented  for  757  radionuclides, 
about  500  more  than  the  260  currently 
listed.  The  radionuclides  are  listed  by 
increasing  atomic  number,  rather  than 
alphabetically.  Many  of  these  added 
radionuclides  are  not  usually  considered 
byproduct,  source,  or  special  nuclear 
material.  However,  many  of  them  can  be 
produced  either  in  a  reactor  (and  thus 
classified  byproduct  matrial)  or  in  an 
accelerator  and,  therefore,  may  or  may 
not  be  subject  to  NRC  regulatory 
control — depending  on  the  method  of 
production.  All  of  these  radionuclides 


would  be  subject  to  the  regulations  of 
Agreement  States,  and  the  States  would 
need  the  information  provided  in 
Appendix  B  for  incorporation  into  the 
State  regulations.  Therefore,  the 
Commission  has  chosen  to  include  all  of 
'  the  radionuchdes  for  which  data  are 
presented  in  ICRP  Publication  30. 

For  each  radionuclide  there  is  a  listing 
of  chemical  forms  to  be  used  in  selecting 
the  appropriate  inhalation  ALI  or  DAC. 
These  ALIs  and  DACs  for  inhalation  are 
given  for  an  aerosol  with  an  activity 
median  aerodynamic  diameter  of  1 
micrometer  (micron)  and  for  three 
classes  of  radioactive  material  with 
differing  biological  retention  in  the  hmg. 

The  inhalation  ALIs  and  DACs  listed 
in  Table  1  of  Appendix  B  were  derived 
for  occupational  exposure  of  the 
reference  man  described  in  ICRP 
Publication  23.  Table  2  presents  derived 
air  and  water  concentrations  which, 
during  an  exposure  of  one  year,  would 
result  in  intakes  by  members  of  the 
general  public  which  would  cause  a 
committed  dose  equivalent  of  0.1  rem  or 
1  mSv  (reference  level),  and  Table  3 
presents  water  concentrations 
applicable  to  sewage  disposal. 

The  data  in  proposed  Appendix  B  are 
expressed  in  the  more  familiar  units  of 
microcuries  (^Ci)  and  ^.Ci/ml,  rather 
than  in  the  units  of  becquerels  (Bq)  and 
bq/m'  used  in  ICRP  Publications  30  and 
32.  The  decision  to  use  the  "traditional" 
system  of  units  in  Appendix  B  is  based 
.  upon  the  fact  that  this  is  the  system  in 
general  use  by  the  nuclear  industry, 
including  licensees.  Federal  regulators 
and  the  private  sector.  Therefore,  the 
potential  for  errors  in  using  these 
limiting  values  for  radionuclides  is 
significantly  reduced  by  limiting  the 
necessity  for  conversion  calculations. 
However,  the  regulation  contains  the 
necessary  conversion  factors  for  those 
individuals  who  want  to  use  the 
Appendix  B  values  as  Bq  or  Bq/ml.  The 
conversion  from  Bq  to  /xCi  was  made 
using  data  obtained  from  Oak  Ridge 
National  Laboratory  having  two 
significant  figures,  which  were  then 
rounded  to  one  significant  figure  in  ^Ci. 
Some  of  these  listings  will  differ  from 
the  ICRP  Pubhcations  30  and  32  values, 
which  have  been  rounded  initially  to  a 
single  significant  figure.  Additional 
information  on  the  derivation  and  use  of 
the  ALIs  and  DACs  is  presented  in  the 
Introduction  to  Appendix  B,  as  well  as 
in  the  example  presented  earlier  in  this 
notice. 

Concern  has  been  expressed  that 
some  of  the  ALIs  and  DACs  are  less 
restrictive  that  the  concentration  limits 
(MPCs)  currently  listed  in  Appendix  B, 
10  CFR  Part  20.  Where  comparison  is 


possible,  about  65%  of  the  DAC-Tistings 
are  less  restrictive,  about  26%  «re  more 
restrictive,  and  about  8%  remain 
unchanged.  The  changes  arise  from  a 
number  of  considerations  that  include: 

(1)  Dose  contribution  to  ail  organs  and 
tissues  from  radioactive  material 
deposited  in«H  organs  and  tissues, 
rather  than  dose  to  a  critical  organ  from 
radioactive  material  deposited  in  that 
organ; 

(2)  Use  of  the  a  quality  factor  of  1  for 
low-energy  beta  particles,  and  a  quality 
factor  of  20  for  alpha  particles,  rather 
than  1.7  and  10,  respectively; 

(3)  Updated  biological  models;  and 

(4)  Application  of  the  risk-based 
weighting  factors  within  the  ICRP  26 
system  of  dose  limitation. 

The  current  level  of  radiation 
protection  is  affected  much  more  by 
consideration  of  what  is  ALARA  than 
by  specific  dose  limits.  The  ALARA 
requirement  will  continue  to  ensure  that 
the  level  of  radiation  protection  will 
remain  high  even  though  the  limits  for 
certain  radionuclides  might  be 
increased.  Furthermore,  the  summation 
of  external  dose  and  internal  committed 
effective  dose  equivalent  provides  an 
additional  constraint  on  the  amount  of 
radionuclide  that  may  be  taken  into  the 
body. 

XXX.  Appendix  C^ 

Appendix  C  lists  quantities  (fxCi)  for 
757  radionuclides.  As  discussed  earlier, 
the  rule  contains  the  necessary 
conversion  factors  from  fiCi  to 
becquerels  for  those  individuals  who 
desire  to  use  the  SI  system  of  values  for 
Appendix  C  quantities.  The  quantities 
are  those  for  which  labeling  would  be 
required  pursuant  to  the  proposed 
§  20.904.  Also,  the  proposed  §  20.1201 
would  require  reports  of  loss  or  theft  of 
10  times  the  quantities  specified  in 
Appendix  C.  The  provision  in  existing     • 
S  20.303(a](2]  that  a  licensee  may 
discharge  up  to  10  times  the  Appendix  C 
quantities  into  the  sanitary  sewerage  in 
one  day,  without  regard  to  the 
concentration  of  the  radionuclide  in  the 
water  released,  would  not  be  continued 
in  the  proposed  §  20.1003.  For  the  same 
reasons  discussed  with  respect  to 


Appendix  B,  radionuclides  that  may  not 
be  byproduct,  source,  or  special  nuclear 
material  have  been  included  in  this 
appendix. 

The  quantities  hsted  in  Appendix  C 
were  derived  by  taking  one-tenth  of  the 
most  restrictive  occupational  annual 
limit  of  intake  listed  in  Appemdix  B, 
rounding  to  the  nearest  factor  of  ten, 
and  arbitrarily  constraining  the  vaiues 
listed  between  0.001  and  1,000  /iCL 
These  quantities  are  comparable,  but 
not  identical  to  the  existing  Appendix  C 
listings  and  the  byproduct  material 
listings  in  S  30.71,  Schedule  B,  10  CFR 
Part  30.  Conformity  between  Appendix 
C,  10  CFR  Part  20.  and  |  30.71. 10  CFR 
Part  30,  is  not  considered  essential. 
Further,  such  conformance  would 
involve  addition  of  a  large  number  of 
radionuclides  to  S  30.71,  and  would 
constitute  a  substantive  change  in  the 
radionuclides  available  to  persons 
exempt  pursuant  to  S  30.18. 10  CFR  Part 
30.  No  change  in  S  30.71  is  proposed  at 
this  time. 

XXXI.  Appendix  E 

The  analytical  expressions  in  the  form 
of  mathematical  formulae  which  may  be 
used  by  licensees  to  demonstrate 
compliance  with  the  various  dose  limits 
or  reference  levels  of  the  revised  Part  20 
have  been  assembled  in  Appendix  E. 
Consideration  was  given  to  including 
the  formulae  in  the  text  of  the  rule 
paralleling  and  immediately  following 
the  verbal  requirements.  However,  some 
reviewers  considered  the  presence  of 
the  formulae  in  the  text  to  be 
responsible  for  a  perceived  complexity 
and  the  formulae  were  placed  in  an 
appendix  to  permit  easier  reading. 

XXXII.  Appendix  F 

The  present  §  20.311  contains  very 
detailed  requirements  for  the 
certification  and  transfer  of.low-level 
waste  for  disposal  at  land  diposal 
facihties  and  for  the  preparation  of 
shipment  manifests.  In  keeping  with  the 
generic  nature  of  the  proposed  revision, 
the  proposed  §  20.1006  contains  only  the 
broad  requirements  of  the  present 
§  20.311  and  the  detailed  requirements 
are  all  contained  in  Appendix  F.  The 


proposed  regulations  in  S  20.1006  and 
Appendix  F  are  essentially  the  same  as 
the  present  S  20.311. 

V 

XXXIII.  Environmental  Impact  Negative 
Declaration 

The  Commission  has  determined, 
under  the  National  Environmental  Vohcy 
Act  of  1969.  as  amended,  and  the 
Commission's  regulations  in  10  CFR  Part 
51,  that  promulgation  of  this  proposed 
rule  will  not  have  a  significant  effect  on 
the  quality  of  the  human  environment 
and  that,  therefore,  an  environmental 
impact  statement  is  not  required.  (The 
environmental  assessment  and  findiag 
of  no  significant  impact  on  which  tliis 
determination  is  baised  are  available  for 
public  inspection  at  the  NRC  Public 
Document  Room.  1717  H  Street  NW, 
Washington,  DC.) 

XXXIV.  Paperwoik  Reductioo  Act 
Statement 

Pursuant  to  the  Paperwork  ReducfioD 
Act  of  1980  [44  U.S.C.  3501  et  aeq.).  tUs 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  of  the  information  collection 
requirements. 

XXXV.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  proposed 
revision  and  the  alternatives  considered 
by  the  Commission.  (The  draft  analysis 
is  available  for  inspection  in  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.,  Washington.  DC.  Single  copies  of 
the  analysis  may  be  obtained  from  the 
person  indicated  under  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
heading 

Benefits 

The  proposed  revision  to  Part  20 
includes  numerous  changes  required  to 
bring  the  NRC  radiation  protection 
standards  into  accord  with  current. 
defendable  scietiiific  knowledge,  and  to 
reflect  contemporary  scientific  and 
philosophical  approaches  to  protection 
against  radiation.  The  major  benefits  are 
summarized  in  Table  5. 


Table  5.— Prinopal  Concerns  and  Benefits  of  the  Propsoed  Revision  of  10  CFR  Part  20 


Concern  wnth  present  part  20 


Proposed  part  20  reviwin 


1.  Many  Vakiaa  in  Apptndnr  B  Do  Not  Rgflect  Current  Knowledge 

•  Present  MPCs  can  cause  underestimates  ot  doses  by  a  factor  ol 
6  'or  most  alpha  emitters  and  60  lor  thonum 

•  "Soluble"  and  "insohjMe"  desigrutians  in  Part  20  and  many  other 
bases   were   abandoned   t>y  tieatth  ptiysc   its   marty   years   ago 


•  RevisM  and  expands  Appendbi  B  to  redecl 
contemporary  knowledge  ol  doswwtiy  and  biol- 
ogy 


•  Derived  values  wM  reflect  ICRP  mk  based  iyilw  aid  i 
use  of  contemporary  lcno«»led9a. 

•  Air  corx^ntratnns  are  baaed  on  a  lung  modal  aMoti 
adjustment  lor  ttie  particle  sizes  ol  serosoli 

•  Vakjes  are  presented  tor  various  compounds. 

•  Coverage  ol  radionuclidss  has  boon  iiu  eased  tam  2B0  ID  757 

•  Of  the  radionuckdes  wbera  compahaons  can  be  mada.  about 
65%  of  ttie  new  values  are  less  leittiLliKa.  Mm*  8%  am 
unchanged,  and  about  27%  are  more  i 


52020 Federal  Regteter  /  Vol.  50.  No.  245  /  Friday.  December  20.  1985  /  Proposed  Rules 


Table  5.— Principal  Concerns  ano  Benefits  of  the  PHOf>soED  Revision  of  10  CFH  Part  20— ContinoGd 


Concwn  vntft  pfvssnl  psft  20 


Ptopo»ed  part  20  revision 


OwNiMi  of  ra^^iion 


2  51N-1B}  Oo»»^iitfag*tg  Fomjla  Pamwls  Woikms  to  H«cena  11 

ftmre  pv  Year  mm  Etiemal  Sourcas 
•  Several  huntkad  urartiers  each  year  receive  doeee  o<  5  rams  or 


•  Polental  nsk  could  be  sutotaMial  (3-t0%)  Irom  50  years  exiamal 
eapoaurei  al  5  rems  per  year  aiHl  Iddftonal  dose  Irom  imemal 


3.  Ooa»  UmUs  la  imemal  and  External  Doses  an  Uependem 
•  Risks  irom  doses  al  lt<e  limrts  lo  vanous  organs  are  unequal 


4.  No  Requtemems  kjr  Formal  Radialion  Protection  Program  or  lor 

ALA/IA 
•  Uneven  requrements  among  types  ol  licensees  IxougM  about 

mostly  through  iceramg  actions  ottier  than  Part  20 


5  Umns  Treated  As  Sharp  Une  ol  Demarcation  Between  Accepta- 
bie  anfunaccepiable 

•  Oe  Facto  liints  ire  established  by  licensing  actions 

6.  Ooaa  DHa  on  Spedhc  Workers  ara  not  Available  to  StafI  untu 
M^oflkars  Tartnnata  cinptoyment 

•  No  reports  are  made  o*  memal  doses 

•  Workers  are  not  requred  to  be  informed  ol  annual  or  accumulat- 
ed doses  without  request 

7    Presents  No  Clear  Dose  LimHa   lor  Uembers  ol  the  PiMc 

•  NRC  can  require  de  facto  limits  ontlyxjt  compromis«ig  Part  20 


8.   Pmaenl  Pan  20  Provides  No  Constraint  on  Collective  Dose 


%  Can  lasuR  m  unnrarranied  e>pen(Mures  ol  resource  tor  mcremerv 
lal  rsks  which  are  miles 


•  Datetw  S<N-18)  and  adopt*  5  ram*  (O.OS  Sv) 
par  year  and  3  ranw  (0.003  9v)  par  quarter 


•  Providaa  "planned  special  exposures"  lor  nac- 
essary  arxj  unavoKtable  activities 


•  EstaUishas  5  rams  (0  05  Sv)  annual  Imil  lor 
sum  ol  axlamal  and  ntemal  doses 

•  Adopts  ICnP  "effective  dose  equvalant"  which 
ad|usts  doass  to  vanous  organs  lo  whole  body 
dose  equivalent  based  on  nsk 


•  Requires  written  radiation  protection  program 
with  ALARA  provisions 

•  Requires  management  commitment  aixl  parto- 
pation 

•  Raquiras  aataction  ol  investigation  levels  lor 
doses  to  workers  below  dose  limits 

•  Emphasizes  ALARA  and  provides  reference 
levels  to  permit  graded  scale  ol  acnon  as  limits 
are  approached 

•  Requires  use  of  effective  doae  equivalents 


•  Eslabishes  500  mrem/yr  (5  mSv/yr)  effective 
dose  equivalent  (exlemal  and  internal  sources) 

•  Establishes  refsretxx  levels  lor  action  below 


on  ceiective  doses  evat- 
laas  than  1  mrem  (001 


•  Provides  conglrairtlM 
uations  to  oniH 
mSv)  par  year  to 


•  Annual  and  Ulalima  doaa*  to  JndMduals  recaMng  highest  expo- 
auras  wi  be  raducail 

•  Riaka  to  radia«an  workers-  Mcalving  highest  expoaures  w«  be 
mora  coiwpifibl*  to  ttoaa  in  sale  induslnes. 

•  ProvMaa  mbatawiiai  RaxitilMy  lor  iicansae  to  manage  )us«fiable 
expoaurae  tMyond  salacfd  armual  dose  limits. 

•  Provides  lor  readily  monitored  records  ol  use. 

•  Effective  dose  squnralents  limits  Irom  combined  external  and 
interrwl  exposure*  are  ralatsd  to  individual  riak. 

•  Limits  for  vanous  organ  doaas  reAecl  comparable  risks. 

•  Oose  weighting  factors  liased  on  quantified  risk  of  radwtnn- 
Mduced  health  affects  are  consistent  with  Commission  policies  on 
use  ol  quantitative  nsk. 

•  Workers  and  public  can  understand  risk  base  which  is  more 
Vtan  present  dose  kmii  selection, 
to  workers  subiected  to  both  external  and  inleriMl  expo- 

suraaaM  be  reduced. 

•  Ensures  adequate  radiation  protection  program  and  ALARA  el- 
forts  by  all  tcensses. 

•  Woukj  reduce  doses  to  vrorkars. 

•  Providas  basis  lor  more  effective  ALARA  efforts  unth  reliance  on 
licensaa's  judgment. 

•  Provides  reiyiirements  m  Part  20  for  enforcement  actions 

•  ActKxi  are  taken  to  reduce  exposures  before  dose  limits  are 
exceeded  and  to  review  exposures  when  they  are  substantial 

•  WouM  reduce  doses  to  workers  and  public  witfioul  reporting  to 
other  regulatory  means. 

•  Compatible  with  dose  system. 


•  Dose  Kmils  lor  public  would  inckids  possible  multiple  sources  and 
multiple  exposure  modes. 

•  Would  provide  ciearfy  idenMied  limits  and  graded  actions  wouM 
result  m  Kxjividual  doses  less  than  1 00  mrem  per  year 

•  Facilitales  use  ol  eslimales  ol  health  nsk  as  a  furxlainenlal 
deterrnrMnt  m  decisionmaking  and  in  any  reform  ol  nuclear 
regulations  and  Ucertsing. 

•  Would  save  conaidarable  raaources 

•  WouM  provMe  potipacliva  in  judgments. 

•  Would  eliminato  conaidarMion  ol  health  risks  wftich  are  trifles. 


Costs 

The  initial  (first  year)  cost  for 
implementing  the  proposed  revision  to 
Part  20  is  estimated  to  be  about  $33 
million,  $29  million  of  which  would  be 
required  for  the  occupational  exposure 
provisions  (see  Table  6).  The  annual 
cost  (Hrst  year  and  continuing)  is 
estimated  to  be  $8  million, 
approximately  $7  million  of  which 
would  be  required  for  the  occupational 
exposure  provisions.  These  are  the 
estimated  costs  to  ail  licensees, 
including  those  regulated  by  the 
Agreement  States.  Initial  costs  include 
items  such  as  software  for  computers, 
augmenting  internal  dosimetry 
programs,  writing  radiation  protection 
programs  including  ALARA  provisions, 
augmenting  monitoring  programs, 
revising  manuals,  and  retraining 
personnel.  Taking  into  account  the 
recurring  nature  of  the  annual  costs  and 
the  time  value  of  money  (discounted  at  a 
10%  per  annum  rate)  adds  about  $60 
million  to  the  initial  costs  for  a  present- 
day  worth  totaling  about  $100  million. 

A  detailed  cost  estimate  was  made  for 
each  recording  and  reporting 
requirement  in  the  Part  20  revision.  Most 
of  these  costs  would  be  annual  costs  for 
requirements  that  already  exist  in  the 


present  Part  20.  A  similar  detailed  cost 
estimate  for  all  requirements  in  the 
present  Part  20  was  made  for 
comparative  purposes.  Based  on  this 
comparison,  it  does  not  appear  that  the 
proposed  revision  would  increase  the 
costs  of  the  present  recording  and 
reporting  requirements. 

Comments  on  the  draft  analysis  may ' 
be  submitted  to  the  Commission  as 
indicated  under  the  ADDRESSES 
heading. 

Table  6.— Estimates  of  Costs  to  NRC  and 
State  Licensees'  From  Implementation 
of  10  CFR  Part  20  Revision 


Table  6.— Estimates  of  Costs  to  NRC  and 
State  Licensees'  From  Implementation 
OF  10  CFR  Part  20  Revision— Continued 


(1)  Effect  of  5-rem  effective 
dose  equivalent 

(2)  Impact  ol  planned  special 
exposure 

(3)  Impact   of   extremKy   and 
eye  limit  provision 

(4)  Impact    of     proviswn    lor 
limit  to  embryo/fetus 

(5)  Impact   of   mterrul   expo- 
sure provision 

(6)  Impact   of   Alara   require- 
ments  

(7)  Impact  of  revised  monitor- 
ing requirements 

(6)  Impact    ol    recordkeeping 
requirements 

(9)  Impact    ol 
qurements ... 


Initial  cost' 


$300,000 

NegMgHUe 

Negligible 

Negligibia 

S8.700.00O 

S2.2OO.O0O 

Negligible 

S3.700.000 


Annual 
cost^ 


$750,000 

NeghgMe 

Negkgible 

SS0.000 

$4,100,000 

$1,500,000 

$37,000 

$140,000 

stao.000 


Initial  cost' 

Annual 
cost* 

(tO)  hnpacl    of    revisions    ol 
manuait  and  procedures 

(11)  Impact  of  retraining  per- 
sonnel  - 

$10,800,000 
$3,600,000 

Negligible 
Negligible 

Subtofal -... 

(12)  Impact  of  piiMc  exposure 

S3.600.000 
$4,000,000 

$6,800,000 
$1,000,000 

Total 

$3,000,000 

$7,800,000 

'  1962  licensees. 
'1982  dollars 


XXXVI.  Regulatory  Flexibility 
Certification 

The  Commission  has  prepared  an 
initial  regulatory  flexibility  analysis  in 
connection  with  this  proposed  rule.  The 
analysis  discloses  that  the  proposed 
rulemaking  proceeding  would  apply  to 
all  NRC  licensees.  The  NRC  has 
approximately  7,500  licensees, 
approximately  one  quarter  of  which  are 
small  entities.  (Note:  Agreement  States 
have  about  another  11,000  hcensees.) 
Types  of  small  entities  that  would  be 
affected  include  physicians,  small 
hospitals,  small  laboratories,  small 
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industrial  operations,  radiographers,  and 
well  loggers.  The  Commission 
anticipates  that  promulgating  and 
implementing  the  proposed  revised  rule 
will  result  in  a  regulation  that  provides 
better  assurance  of  protection, 
establishes  a  clear  health  protection 
basis  for  Unfits,  applies  to  all  licensees, 
including  small  entities,  in  a  consistent 
manner,  and  reflects  current  information 
on  health  risk,  dosimetry,  and  radiation 
protection  practices  and  experiences. 
The  potential  gain  in  radiation  health 
protection  significantly  outweighs  the 
incremental  increased  impact  on  small 
entities.  However,  the  NRC  is  seeking 
comments  and  suggested  modifications 
because  of  the  widely  differing 
conditions  under  which  small  licensees 
operate. 

The  Commission  is  particularly 
seeking  comment  from  small  entities 
(i.e..  small  businesses,  small 
organizations,  and  small  jurisdictions  as 
deHned  by  the  Regulatory  Flexibility 
Act)  about  the  ways  the  proposed  rule 
will  affect  them  and  the  ways  it  may  be 
modified  to  impose  less  stringent 
requirements  on  them  which  will  still 
adequately  protect  the  public  health  and 
safety.  Those  small  entities  who  offer 
comments  on  how  the  regulations  could 
be  modified  to  take  into  account  their 
differing  needs  should  specifically 
discuss: 

(a)  The  size  of  the  business  and  how 
the  proposed  regulations  would  result  in 
a  significant  economic  burden  upon 
them  as  compared  to  larger 
organizations  in  the  same  business 
community; 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
differing  needs  or  capabilities; 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  were  modified 
as  suggested  by  the  small  entity; 

(d)  How  the  proposed  regulations,  as 
modiried,  would  more  closely  equahze 
the  impact  of  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantageVto  any 
individuals  or  groups;  and 

(e)  How  the  proposed  regulations,  as 

-  modified,  would  still  adequately  protect 
the  public  health  and  safety. 

XXXVII.  List  of  Subjects  in  10  CFR  Fart 
20 

Byproduct  material.  Licensed 
material.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Ocupational 
safety  and  health.  Packaging  and 
containers.  Penalty.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Special  nuclear  material. 


Source  material,  Waste  treatment  and 
disposal. 

XXXVUI.  Additional  CommeBts  of  NRC 
Chairman  and  Commissionm* 

Additional  Comments  of  Chairman 
Palladino  and  Commissioner  Zech 

Chairman  Palladino  and 
Commissioner  Zech  add  the  following: 

No  useful  purpose  is  served  by 
withholding  publication  of  the  proposed 
revision  to  Part  20  for  some  indefinite 
period  of  time  while  the  need  for  a 
backfit  analysis  is  determined.  During 
the  comment  period,  the  Commission 
can  determine  whether  or  not  a  backfit 
analysis  is  appropriate;  if  so,  the 
analysis  can  be  completed  concurrently 
with  the  comment  period.  If,  at  a  later 
date,  it  is  appropriate  to  obtain  comment 
on  the  backfit  analysis,  this  issue  can  be 
decided  at  that  time. 

Chairman  Palladino  and 
Commissioner  Zech  favor  performing 
any  analyses  required  by  Oie  backfit 
rule  prior  to  issuance  of  the  final 
rulemaking  on  Part  20.  The  development 
of  the  proposed  rule  for  Part  20  has  been 
on-going  for  many  years  and.  in  fact,  is 
the  first  revision  to  the  affected 
standards  in  over  20  years.  More 
recently,  the  Hnal  backHt  rule  has  been 
published,  and  at  this  time  the  NRC  is 
developing  implementing  procedures  to 
ensure  compliance  with  the  backfit  rule. 

Additional  Comments  of  Commissioner 
Asselstine 

Commissioner  Asselstine  adds  the 
following: 

I  am  generally  in  favor  of  this 
rulemaking  which  brings  about  a  long 
overdue  updating  of  our  basic  radiation 
standards  to  reflect  the  best  scientific 
information  available  today.  This 
proposed  rulemaking  is  a  worthwhile 
and  technically  defensible  undertaking 
which  moves  the  United  States  radiation 
protection  standards  in  a  direction  that 
most  other  countries  have  been  going. 
However,  the  NRC  has  a  backfit  rule  (10 
CFR  50.109]  which  dictates  conditions 
which  must  be  met  before  the  NRC  can 
promulgate  new  regulations  affecting 
Part  50  licensees.  I  preferred  that 
publication  of  this  proposed  rule  be 
deferred  until  the  Commission 
addressed  whether  this  rulemaking 
complies  with  the  backfit  rule.  1 
proposed  to  the  other  Commissioners 
that  the  backfit  analysis  required  by 
§  50.109  be  made  available  at  the  time 
this  proposed  rulemaking  is  published 
for  public  comment  since  such  an 
analysis  could  have  affected  the  nature 
and  substance  of  this  rulemaking.  I  also 
proposed  to  the  other  Commissioners 
that  if  the  Commission  were  to  decide 


tihis  rulemaking,  which  affects  Part  50 
Kcensees.  was  not  a  backfit  as  defined 
in  §  50.109,  then  the  Commission's 
rationale  for  the  inapplicability  of 
S  50.109  should  be  part  of  the 
Supplementary  Information  wiA  a 
request  for  any  comments  on  that 
rationale. 

Such  an  approach  has  several 
advantages.  First  it  would  allow  the 
public  and  the  regulated  industry  to 
understand  how  the  Commission  is 
complying  with  regulations  that  are 
applicable  to  the  Commission  itself. 
Second,  by  obtaining  public  comment  on 
the  backfit  analysis  or  the  rationale  fbr 
the  inapplicability  of  S  .50.109  during  the 
pubUc  comment  period  on  a  rulemaking, 
the  NRC  would  have  the  benefit  of  the 
public  and  industry  views  on  this  aspect 
of  the  rulemaking.  This  would  ensure 
that  the  backfit  analysis  is  used  to  shape 
the  substance  of  a  proposed  rulemaking. 
The  Commissioners  favoring  the  backfit 
rule  do  not  agree  with  the  above  and 
voted  to  publish  these  proposed 
revisions  to  Part  20  before  deciding  how. 
if  at  all.  these  revisions  comply  with  tfie 
backfit  rule.  We  are  left  to  some 
uncertain  date  in  the  future  to  learn 
what  the  backfit  rules  means  in  practice. 
I  do  not  characterize  the  Commission's 
action  in  this  regard  as  providing  a 
predictable  or  stable  regulatory 
environment 

With  regard  to  this  rulemaking,  I 
would  appreciate  pubUc  conunents  on 
several  issues  in  additon  to  those 
identified  in  the  rulemaking  package. 
They  are: 

1.  What  more  can  be  done  to  protect 
an  embryo  or  fetus  from  occupational 
radiation  exposure  of  female  workers 
without  unduly  restricting  the  careers  or 
employment  of  female  workers?  Any 
insights  from  approaches  used  by  other 
industries  to  address  this  problem  are 
welcomed. 

2.  Section  XVII  (Standards  for 
Individuals  in  the  General  Public)  of  the 
Supplementary  Information  indicates 
that  the  Environmental  Protection 
Agency  Environmental  Protection 
Standards  for  Nuclear  Power  Operations 
(40  CFR  Part  190)  were  based  on  as  low 
as  reasonably  achievable  (ALARA) 
considerations  at  the  time  of 
development.  A  clarification  by  EPA  or 
other  interested  persons  as  to  whether 
40  CFR  Part  190  is  an  upper  limit  or 
lower  limit  for  ALARA  considerations 
would  be  appreciated. 

3.  The  proposed  revisions  would 
establish  a  1  millirem/year  de  minimis 
standard  for  individual  doses  for 
purposes  of  evaluating  collective  doses 
to  the  population.  That  is,  regardless  of 
the  magnitude  of  the  societal  doses 
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associated  with  individual  exposures  of 
less  that  1  millirem/year,  such  societal 
doses  would  not  be  considered  in 
deciding  whether  additional  protective 
measures  are  warranted.  Why  should 
there  not  be  a  de  minimis  standard  such 
as  collective  doses  less  than  100  person- 
rem  comprised  of  individual  doses  less 
than  1  millirem/year? 

4.  Is  this  rulemaking  a  backfit  and 
subject  to  the  analysis  and 
determinations  required  by  10  CFR 
50.109?  If  yes,  should  that  analysis  and 
determination  be  available  for  public 
comment  before  making  this  a  final  rule? 
If  no,  what  is  the  rationale  and  should 
that  rationale  be  available  for  public 
comment  before  making  this  a  final  rule? 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974  as 
amended,  and  5  U.S.C.  553,  notice  is 
hereby  given  that  adoption  of  the 
following  revision  of  10  CFR  Part  20  and 
the  following  amendments  to  10  CFR 
Parts  19.  3a  31,  32,  34, 40,  50,  61.  and  70 
is  contemplated. 

1. 10  CFR  Part  20  is  revised  to  read  as 
follows: 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

Subpwt  A— Qenerai  Provisiofw 


20.1 
20.2 
20.3 
2a4 
20.5 
20.6 
20.7 
20.8 


Purpose. 
Scope. 
Definitions. 

Units  of  radiation  dose. 
Units  of  radioactivity. 
Interpretations. 
Communications. 

Reporting,  recording,  and  application 
requirements:  OMB  approvaL 
20.9    Conditions  of  exposure. 

Subpart  B— System  of  Radiation  Dose 
Limitation 

20.101  General. 

20.102  As  low  as  is  reasonably  achievable 
levels  of  exposure. 

Subpart  C— Occupational  Dose  Limits 

20.201  Occupational  dose  limits  for  adults. 

20.202  Compliance  with  requirements  for 
summation  of  external  and  internal 
doses. 

20.203  Further  provisions — external 
exposure. 

20.204  Further  provisions — internal 
exposure. 

20.205  Further  provisions — internal 
exposure  involving  radionuclides  with 
very  long  effective  half-lives. 

20.206  Planned  special  exposures. 

20.207  Occupational  dose  limits  for  minors. 

20.208  Dose  to  an  embryo/fetus. 


Subpart  D— Radiation  Dose  Limits  and 
Rafarance  Laval  for  Individual  Mambars  of 
tha  Public 

20.301  Dose  limits  for  individual  members  of 
the  public. 

20.302  preserved.] 

20.303  Reference  level  for  the  exposure  of 
individual  members  of  the  public. 

20.304  Collective  dose  evaluations. 

Sut)part  E— {Raaarvad] 

Subpart  F— Surveys  and  Monitoring 

20.501  General. 

20.502  Conditions  requiring  individual 
monitoring  of  external  and  internal 
occupational  dose. 

Subpart  Q— Control  of  Expoaura  From 
External  Sourcaa  In  Rastrictad  Araaa 

20.601  Control  of  access  to  high  radiation 
areas. 

20.602  Control  of  access  to  very  high 
radiation  areas. 

Subpart  H— Raapiratory  Protection 
Controia  to  Restrict  Internal  Expoaura  in 
Restrtetsd  Areas 

20.701  Use  of  process  or  other  engineering 
controls. 

20.702  Use  of  other  controls. 

20.703  Use  of  individual  respiratory 
protection  equipment. 

20.704  Further  restrictions  on  the  use  of 
respiratory  protection  equipment 

Subpart  I— Storage  and  Control  of  Ueafwad 
Metarial 

20.801  Security  of  stored  material. 

20.802  Control  of  material  not  in  storage. 

Subpart  J    Precautionary  Procedures 

20.901  Caution  signs. 

20.902  Posting  requirements. 

20.903  Exceptions  to  posting  requirements. 

20.904  L.abeling  containers. 

20.905  Procedures  for  picking  up,  receiving, 
and  opening  packages. 

Subpart  K— Waste  Disposal 

20.1001  General  requirement. 

20.1002  Method  for  obtaining  approval  of 
proposed  di8[)Osal  procedures. 

20.1003  Disposal  by  release  into  sanitary 
sewerage. 

20.1004  Treatment  or  disposal  by 
incineration. 

20.1005  Disposal  of  specific  wastes. 

20.1006  Transfer  for  disposal  and  manifests. 

Subpart  L— Racorda 

20.1101  General  provisions. 

20.1102  Records  of  radiation  protection 
program,  including  ALARA  provisions. 

20.1103  Records  of  surveys. 

20.1104  Determination  of  prior  occupational 
dose. 

20.1105  Records  of  planned  special 
exposures. 

20.1106  Records  of  individual  monitoring 
results. 

20.1107  Records  of  release  of  radioactive 
material  in  eHluents. 

20.1106    Records  of  waste  disposal. 
20.1109    Form  of  records. 


Subpart  M— Reports 

20.1201  Reports  of  theft  or  loss  of  Ucensed 
material. 

20.1202  Notification  of  incidents. 

20.1203  Reports  of  overexposures  and 
excessive  radiation  levels  and 
concentrations  of  radioactive  material. 

20.1204  Reports  of  planned  special 
exposures. 

20.1205  Reports  of  exceeding  reference 
levels. 

20.1206  Reports  of  personnel  monitoring. 

20.1207  Reports  of  personnel  monitoring  on 
termination  of  employment  or  work. 

Subpart  N— Exampttona  and  Additional 
Raquiramants 

20.1301  Applications  for  exemptions. 

20.1302  Additional  requirements. 

Subpart  O — Enforcement 
20.1401    Violations. 
Appendices 

Appendix  A — Protection  factors  for 

respirators 
Appendix  B — Annual  limits  of  intake  (ALIs) 

and  derived  air  concentrations  [DACs]  of 

radionuclides  for  occupational  exposure; 

Reference  level  concentrations; 

Concentrations  for  release  to  sewerage 
Appendix  C — Quantities  requiring  labeling 
Appendix  D — United  States  Nuclear 

Regulatory  Commission  Regional  Offices 
Appendix  E — Mathematical  expressions  for 

demonstrating  compliance  with  selected 

dose  limits  and  reference  levels 
Appendix  F — Requirements  for  low  level 

waste  transfer  for  disposal  at  land 

disposal  facilities  and  manifests 
Authority:  Sees.  53.  63,  65.  81, 103, 104, 161, 
182, 186,  68  Stat.  930, 933.  935,  936,  937,  948, 
953,  955.  as  amended  (42  U.S.C.  2073,  2093, 
2095,  2111,  2133,  2134,  2201.  2232,  2236);  sees. 
201.  as  amended.  202.  206.  88  Stat.  1242,  as 
amended.  1244, 1246  (42  U.S.C.  5641,  5842, 
5546]. 

For  the  purposes  of  sec.  223,  66  Stat  958,  as 
amended  (42  U.S.C.  2273);  S§  20.102(a), 
20.201-20.205,  20.206(e),  20.207,  20.501,  20.502, 
20.601  (a)  and  (c).  20.e02(a),  20.701-20.704, 
20.801.  20.802.  20.901(a].  20.902.  20.904  (a)  and 
(b),  20.905,  20.1001,  20.1002(b),  20.1003, 
20.1004,  20.1005  (b}-(d).  20.1006,  20.1101- 
20.1108  and  20.1201-20.1207  are  issued  under 
sec.  161b..  68  Stat.  948  (42  U.S.C.  2201(b));  and 
SS  20.102(a)  (2)  and  (4).  20.204(c).  20.205(b)(5), 
20.206  (g)  and  (h),  20.904(c)(4).  20.905  (c)  and 
(d),  20.1005(c),  20.1006{b}-(d),  20.1101-20.1103, 
20.1104(b)-{d).  20.1105-20.1108,  and  20.1201- 
20.1207  are  issued  under  sea  161o.,  68  Stat 
950,  as  amended  (42  U.S.C.  2201(o)). 

Subpart  A— General  Provisions 
§  20.1    Purpose. 

(a)  The  regulations  in  this  part 
establish  standards  for  protection 
against  ionizing  radiation  resulting  from 
activities  conducted  under  licenses 
issued  by  the  Nuclear  Regulatory 
Commission.  These  regtilations  are 
issued  under  the  Atomic  Energy  Act  of 
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1954,  as  amended,  and  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
(b)  It  is  the  purpose  of  the  regulations 
in  this  part  to  control  the  possession, 
use,  and  transfer  of  licensed  material  by 
any  licensee  in  such  a  manner  that  the 
total  dose  to  an  individual  (including 
exposures  to  licensed  and  unlicensed 
radioactive  material  and  to  other 
radiation  sources)  does  not  exceed  the 
standards  for  protection  against 
radiation  prescribed  in  the  regulations  in 
this  part. 

820^    Scop*. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use,  or  transfer 
byproduct,  source,  or  special  nuclear 
material  or  to  operate  a  production  or 
utilization  facility  under  Parts  30  through 
35,  40.  50.  80.  61,  70.  72.  or  150  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  emergency 
exposures,  to  natural  background,  to 
intentional  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  or  to  voluntary 
participation  in  medical  research 
programs. 

§20.3    DeflnKIOfW. 

As  used  in  this  part; 

"Absorbed  dose"  (See  Dose  terms). 

"Act"  means  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2011  et  seq.],  as 
amended. 

"Adult"  means  an  individual  18  or 
more  years  of  age. 
,     "Airborne  radioactive  material" 
means  radioactive  material  dispersed  in 
the  air  in  the  form  of  dusts,  fumes, 
particulates,  mists,  vapors,  or  gases. 

"Airborne  radioactivity  area"  (See 
Area  terms). 

"Annual  limit  of  intake"  (See  Dose 
control  terms^. 

"ALARA"  (See  Dose  control  terms). 

"Area"  terms: 

(1)  "Radiation  area"  means  an  area, 
accessible  to  individuals,  in  which 
radiation  levels  could  result  in  an 
individual  receiving  a  dose  equivalent  in 
excess  of  0.005  rem  (0.05  mSv)  in  1  hour 
at  30  cm  from  the  radiation  source  or 
from  any  surface  which  the  radiation 
penetrates. 


(2)  "High  radiation  area"  means  an 
area,  accessible  to  individuals,  in  which 
radiation  levels  could  result  in  an 
individual  receiving  a  dose  equivalent  in 
excess  of  0.1  rem  (1  mSv)  in  1  hour  at  30 
cm  from  the  radiation  source  or  from 
any  surface  which  the  radiation 
penetrates. 

(3)  "Very  high  radiation  area"  means 
an  area,  accessible  to  individuals,  in 
which  radiation  levels  could  result  in  an 
individual  receiving  an  absorbed  dose  in 
excess  of  500  rads  (5  grays)  in  1  hour  at 
1  meter  from  a  radiation  source  or  from 
any  surface  which  the  radiation 
penetrates. 

Note.— At  very  high  dose*  received  at  high 
dose  rates,  units  of  ab8ort)ed  dose  are 
appropriate,  rather  than  units  of  dose 
equivalent. 

(4)  "Airborne  radioactivity  area" 
means  a  room,  enclosure,  or  area  in 
which  airborne  radioactive  materials, 
composed  wholly  or  partly  of  licensed 
material,  exist  in  concentrations:  (i)  In 
excess  of  the  derived  air  concenfrations 
(DACs)  speciHed  in  Appendix  B  of  this 
part,  or  (ii)  to  such  a  degree  that  an 
individual  present  in  the  area  without 
respiratory  protection  equipment  could 
exceed,  during  the  hours  an  individual  is 
present  in  a  calendar  week,  an  intake  of 
0.6%  of  the  armual  limit  of  intake  (ALI), 
i.e.,  30%  of  40  DAC-hours. 

(5)  "Restricted  area"  means  an  area, 
access  to  which  is  limited  by  the 
licensee  for  the  purpose  of  protecting 
individuals  against  undue  risks  from 
exposure  to  radiation  and  radioactive 
materials.  Restricted  area  does  not 
include  areas  used  as  residential 
quarters,  but  separate  rooms  in  a 
residential  building  may  be  set  apart  as 
a  restricted  area. 

(6)  "Controlled  area"  means  an  area, 
outside  of  a  restricted  area  but  inside 
the  site  boundary,  access  to  which  is 
limited  by  the  licensee  for  any  reason. 
The  degree  of  control  may  vary,  for 
example,  from  posting  to  the  use  of 
surveillance  or  barriers. 

(7)  "Unrestricted  area"  means  an  area, 
access  to  which  is  neither  limited  nor 
controlled  by  the  licensee. 

(8)  "Site  boundary"  means  that  line 
beyond  which  the  land  or  property  is 
neither  owned,  leased,  nor  othenvise 
controlled  by  the  licensee. 


"Bioassay"  (See  Monitoring  temu). 

"Biological  half-time"  means  the  time 
required  for  half  of  a  material  deposited 
in  the  body  to  be  removed  by  biological 
processes. 

"Byproduct  material"  (See  Licensed 
material). 

"Calendar  quarter"  (See  Quarter). 

"Calendar  week"  (See  Week). 

"Calendar  year"  (See  Year). 

"Class"  (or  "Lung  class"  or 
"Inhalation  class")  mean  a  classification 
scheme  for  inhaled  materiid  according 
to  its  rate  of  clearance  from  the 
pidmonary  region  of  the  lung.  Materials 
are  classified  as  D,  W.  or  Y  wfaidi 
applies  to  a  range  of  biological  half- 
times  for  D  of  less  than  10  days,  for  W 
from  10  to  100  days,  and  for  Y  greater 
them  100  days. 

"Collective  effective  dose  equivalent" 
(See  Dose  terms). 

"Commission"  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

"Committed  dose  equivalent"  (See 
Dose  terms). 

"Committed  effective  dose 
equivalent"  (See  Dose  terms). 

"Controlled  area"  (See  Area  terms). 

"Declared  pregnant  woman"  means  a 
woman  who  has  voluntarily  informed 
her  employer,  in  writing,  of  her 
pregnancy  and  the  estimated  date  of 
conception. 

"Derived  air  concentration"  (See  Doae 
control  terms). 

"Dose"  terms: 

(1)  "Dose"  or  "radiation  dose"  is  a 
generic  term  which  means  absorbed 
dose,  dose  equivalent  committed  dose 
equivalent,  or  committed  effective  dose 
equivalent,  as  defined  in  other 
paragraphs  of  this  section. 

(2)  "Absorbed  dose"  means  the  energy 
imparted  by  ionizing  radiation  per  unit 
mass  of  irradiated  material  at  the 
location  of  interest  The  units  of 
absorbed  dose  are  the  rad  and  the  gray 
(1  gray  (Gy)  =  100  radj. 

(3)  "Dose  equivalent"  means  the 
product  of  absorbed  dose,  quality  factor, 
and  all  other  necessary  modifying 
factors  at  the  location  of  interest  in 
tissue.  The  units  of  dose  equivalent  are 
the  rem  and  the  sievert  [1  sievert  (Sv)  = 
100  rem]. 
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(4)  "External  dose"  means  that  portion  of  tKe  dose  equivalent  receive-:: 
froa  radiation  sources  outside  of  the  body. 

(i)  "Deep  dose  equivalent"  (H.)  applies  to  the  external  whole-body  / 
exposure  and  is  taken  as  the  dose  equivalent  at  a  tissue  depth  of  1  oi. 

(ii)  "Eye  dose  equivalent"  <H  )  applies  to  the  external  exposure  of 
the  lens  of  the  eye  and  is  taken  as  the  dose  equivalent  at  a  tissue  depth 
of  0.3  on. 

(iii)  "Shallow  dose  equivalent"  (H  )  applies  to  the  external  exposure 
of  the  skin  or  an  extremity  and  is  taken  as  the  dose  equivalent  at  a 
tissue  depth  of  0.007  cm. 

(5)  "lAtemal  dose"  means  that  portion  of  the  dose  equivalent 
received  from  radioactive  material  taken  into  the  body. 

<i)  "Committed  dose  equivalent"  (H  ,)  means  the  dose  equivalent  to 
organs  or  tissues  of  reference  (T)  that  will  be  received  from  an  intake 
of  radioactive  material  by  an  individual  during  the  50-year  period  following 
the  intake  (H^q  j). 

(ii)  "Effective  dose  equivalent"  {H_)  is  the  sum  of  the  products  of 
the  dose  equivalent  (H^)  to  the  organ  or  tissue  (T)  and  the  weighting 
factors  (w-)  applicable  to  each  of  the  body  organs  or  tissues  which  are 
irradiated  (Iw^H^). 

(iii)  "Committed  effective  dose  equivalent"  (Hp  )  is  the  sum  of  the 

t « c 

products  of  the  weighting  factors  applicable  to  each  of  the  body -organs 
or  tissues  which  are  irradiated  and  the  committed  dose  equivalent. 

(6)  "Collective  effective  dose  equivalent"  is  the  sum  of  the  indi- 
vidual weighted  dose  equivalents  received  by  a  specified  population  from 
exposure  to  the  given  source  of  radiation. 

(7)  "Occupational  dose"  means  the  dose  received  by  an  Individual  in 
a  restricted  area  or  in  the  course  of  employment  in  which  the  individual's 
assigned  duties  involve  exposure  to  radiation  and  to  radioactive  material 
froa  licensed  and  unlicensed  sources  of  radiation,  whether  in  the  posses- 
sion of  the  licensee  or  other  person.  Occupational  dose  does  not  include 
dose  received  from  natural  background,  as  a  patient  from  medical  practices, 
from  voluntary  participation  in  medical  research  programs,  or  as  a  member 
of  the  general  public. 
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(8)  "Public  dose"  means  the  dose 
received  by  a  member  of  the  public  from 
exposure  to  radiation  and  to  radioactive 
material  released  by  a  licensee,  or  to 
another  source  of  radiation  either  within 
a  licensee's  controlled  area  or  in 
unrestricted  areas.  It  does  not  include 
occupational  dose,  or  dose  received 
from  natural  background,  as  a  patient 
from  medical  practices,  or  from 
voluntary  participatibn  in  medical 
research  programs. 

(9)  "Working  level"  means  the 
potential  alpha  energy  concentrations  of 
radon  daughters  (for  radon-222 — 
polonium-218,  lead-214,  bismuth-214, 
and  polonium-214;  and  for  radon-220 — 
polonium-216,  lead-212,  bismuth-212, 
and  polonium-212)  in  1  liter  of  air, 
without  regard  to  the  degree  of 
equilibrium,  that  will  result  in  the 
eventual  emission  of  1.3X10*  MeV  of 
alpha  particle  energy. 

(10)  "Working  level  month"  (WLM) 
means  an  exposure  of  1  working  level 
for  170  hours  (2,000  working  hours  per 
year/12  months  per 

year = approximately  170  hours  per 
month). 
"Dose  control"  terms: 

(1)  "ALARA"  (acronym  for  "As  low  as 
is  reasonably  achievable")  means 
making  every  reasonable  effort  to 
maintain  exposures  to  radiation  as  far 
below  the  dose  limits  in  this  part  as  is 
practical:  (i)  Consistent  with  the  purpose 
for  which  the  licensed  activity  is 
undertaken,  (ii)  taking  into  account  the 
state  of  technology,  the  economics  of 
improvements  in  relation  to  beneHts  to 
the  public  health  and  safety,  and  other 
societal  and  socioeconomic 
considerations,  and  (iii)  in  relation  to 
utilization  of  nuclear  energy  in  the 
public  interest. 

(2)  "Annual  limit  of  intake"  (AU) 
means  the  derived  limit  for  the  amount 
of  radioactive  material  taken  into  the 
body  of  an  adult  worker  by  inhalation  or 
ingestion  in  a  year.  ALI  is  the  smaller 
value  of  intake  of  a  given  radionuclide 
in  a  year  by  reference  man  which  would 
result  in  a  committed  effective  dose 
equivalent  of  5  rems  (0.05  Sv)  or  a 
committed  dose  equivalent  of  50  rems 
(0.5  Sv)  to  an  organ  or  tissue.  (ALI 
values  for  intake  by  ingestion  and  by 
inhalation  of  selected  radionuclides  are  • 
given  in  Table  1,  Columns  1  and  2  of 
Appendix  B  of  this  part.) 

(3)  "Derived  air  concentration"  (DAC) 
means  the  concentration  of  a  given 
radionuclide  in  air  which,  if  breathed  by 
reference  man  for  a  working  year  of 
2,000  hours  under  conditions  of  light 
activity  (inhalation  rate  1.2  cubic  meters 
of  air  per  hour),  results  in  an  inhalation 
of  one  AU.  (DAC  values  are  given  in 
Table  1.  Column  3  of  Appendix  B  of  this 


part.  Note  consideration  of  submersion 
dose;  see  S  20.203.) 

(4)  "Dose  limits"  means  the 
permissible  upper  bounds  of  radiation 
doses.  They  apply  to  the  dose  equivalent 
received  during  the  period  of  time 
covered  (generally  a  calendar  year),  the 
committed  effective  dose  equivalent 
resulting  from  the  intake  of  radioactive 
material  during  the  same  period,  or  the 
effective  dose  equivalent  received  in  a 
year.      . 

"Dose"  or  "Radiation  dose"  (See  Dose 
terms). 

"Dose  equivalent"  (See  Dose  terms). 

"Effective  dose  equivalent"  (See  Dose 
term). 

"Embryo/fetus"  means  the  developing 
organism  from  conception  until  the  time 
of  birth. 

"Exposure"  terms: 

(1)  "Exposure"  means  being  exposed 
to  ionizing  radiation  or  to  radioactive 
material. 

(2)  "Natural  background  exposure" 
means  exposure  to  cosmic  and 
terrestrial  sources  of  naturally  occurring 
radioactive  material  including 
technologically  enhanced  radioactive 
material,  such  as  plasterboard  and 
fertilized  but  not  including  byproduct 
material  or  radioactive  material 
specifically  intended  to  be  a  radiation 
source. 

(3)  "Normal  exposure  conditions" 
means  the  conditions  where  exposures 
can  be  limited  by  control  of  the 
radiation  source  and  by  control  of  the 
individual  exposed  to  Uie  radiation 
source. 

(4)  "Planned  special  exposure"  means 
an  exposiu«  that  occurs  infrequently 
during  normal  operations  when  it  is 
necessary  to  permit  a  few  workers  to 
receive  doses  in  excess  of  the  annual 
dose  limits.  Dose  limiiting  provisions  for 
planned  special  exposures  are  separate 
from,  and  in  addition  to,  the  dose 
limiting  conditions  for  normal  exposure 
conditions. 

(5)  "Emergency  exposure  conditions" 
means  conditions  where  the  radiation 
source  is  not  under  control  so  that 
subsequent  exposure  can  be  limited  only 
by  remedial  actions. 

"Extremities"  mefins  hand,  elbow, 
arm  below  the  elbow,  foot,  knee,  and  leg 
below  the  knee. 

"Government  agency"  means  any 
executive  department,  commission, 
independent  establishment,  corporation 
wholly  or  partly  owned  by  the  United 
States  of  America  which  is  an 
instrumentality  of  the  United  States,  or 
any  board,  bureau,  division,  service, 
office,  officer,  authority,  administration, 
or  other  establishment  in  the  executive 
branch  of  the  Govenunent 


"High  radiation  area"  (See  Area 
terms). 

"Individual  monitoring"  (See 
Monitoring). 

"Internal  dose"  (See  Dose  terms). 

"License"  means  a  license  issued 
under  the  regulations  in  Parts  30  through 
35,  40,  SO,  60,  61,  70,  or  72  of  this  chapter. 

"Licensee"  means  the  holder  of  a 
license. 

"Licensed  material"  means  source 
material,  special  nuclear  material  or 
bjrproduct  material  received,  possessed, 
used,  or  transferred  under  a  general  or 
specific  license  issued  by  the 
Commission. 

(1)  "Byproduct  material"  means:  (i) 
Any  radioactive  material  (except  special 
nuclear  material)  yielded  in,  or  made 
radioactive  by,  exposure  to  the  radiation 
incident  to  the  process  of  produdng  or 
utilizing  special  nuclear  material  and 
(ii)  the  tailings  or  wastes  produced  by 
the  extraction  or  concentration  of 
uranium  or  thorium  from  ore  processed 
primarily  for  its  source  material  content, 
including  discrete  surface  wastes 
resulting  from  uranium  solution 
extraction  processes.  Underground  ore 
bodies  depleted  by  these  solution 
extraction  operations  do  not  constitute 
"byproduct  material"  within  this 
definition. 

(2)  "Soiut»  material"  means:  (!) 
Uranium  or  thorium,  or  any  combination 
of  uranium  and  thorium  in  any  physical 
or  chemical  form;  or  (ii)  ores  whidi 
contain,  by  weight,  one-twentieth  of  one 
percent  (0.05%),  or  more,  of  uraniimi. 
thorium,  or  any  combination  of  uranium 
and  thoriimfi.  Source  material  does  not 
include  special  nuclear  material 

(3)  "Special  nuclear  material"  means: 
(i)  Plutonium,  uraniiun  233,  uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material 
which  the  Commission,  pursuant  to  the 
provisions  of  section  51  of  the  act, 
determines  to  be  special  nuclear 
material,  but  does  not  include  source 
material:  or  (ii)  any  material  artificially 
enriched  by  any  of  the  foregoing  but 
does  not  include  source  material 

"Limits"  (See  Dose  control  terms). 

"Lost  or  missing  licensed  material" 
means  any  licensed  material  whose 
location  is  unknowa  It  includes  material 
which  has  been  shipped  but  has  not 
reached  its  destination  and  whose 
location  cannot  be  readily  traced  in  the 
transportation  system. 

"Members  of  the  public"  means 
persons  who  are  not  occupationally 
associated  with  the  facility  or  licensed 
operations. 

"Minor"  means  an  individual  under  18 
years  of  age. 

"Monitoring"  terms: 
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(1)  "MonitoiAag"  (f 
monitoring,  radiation  protection 
monitoring)  means  the  measureiBeBt  of 
radiation  levels,  amounts  or 
concentrations  of  radionuclides,  or 
surface  area  <x»cenb«tioas  of 
radionuclides,  and  the  ase  oi  the  results 
of  these  measurements  to  evaluate 
potential  exposaies  aad  doses. 

(2)  "Bioassay"  (radiobioassay)  means 
the  determination  «f  kinds,  quantities  or 
concentrations,  and.  in  some  cases,  the 
locations  of  ladioactrve  material  in  the 
human  body,  whether  by  direct 
measurement  {in  vivo  counting)  or  by 
analysis  and  evaluation  of  materials 
excieted  or  removed  from  the  hunaa 
body. 

(3]  Individual  monitoring"  means:  (i) 
The  assessment  of  dose  equivalent  by 
the  use  of  devices  designed  to  be  worn 
by  an  individual:  (ii)  the  assessment  of 
effective  dose  equivalent  by  bioassay 
(see  Bioassay]  or  by  determination  of 
the  time-weighted  air  coaceatraQons  to 
whidi  an  individual  has  been  exposed, 
i.e.,  DAC-hours;  or  (iii)  the  assessment 
of  dose  equivalent  by  the  use  of  survey 
data. 

(4)  "Survey"  means  an  evaluation  of 
the  radiation  conditions  incident  to  the 
production,  use.  release,  (fisposal,  or 
presence  of  radicactive  materials  or 
other  sources  of  radiation.  Such  an 
evaluadon  may  indude  calculations  or  a 
physical  survey,  or  boA. 

'T^atural  badiground  exposure"  (See 
Exposure  terms). 

"Non-stochastic"  {See  Stochastic 
effects). 

"Normal  exposure  conditions"  (See 
ExposiB«  terms). 

"Occupational  dose"  (See  Dose 
twrns). 

"Person"  means:  (1)  Any  mdividual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  pofolic  or 
private  institution,  group,  Government 
agency  other  than  Uie  Coimnission  or 
the  Department  of  Energy  (except  that 
the  Department  shall  be  considered  a 
person  within  the  meaning  of  the 
regulations  in  10  CFR  Qiapter  1  to  the 
extent  that  its  facilities  and  activities 
are  subject  to  the  licensing  and  related 
regulatory  authority  of  the  Commission 
under  section  202  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1244]),  and  State  or  any  pohtical 
subdivision  of  or  any  political  entity 
within  State,  any  foreign  government  or 
nation  or  any  political  subdivision  of 
any  sudi  government  or  nation,  or  other 
entity;  and  (2)  any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

"Planned  special  exposwe*'  (See 
Exposure  terms). 

"Public  dose"  (Sec  Dose  terms). 


"Qaaiter"  means  S  oanaacutive 
months  starting  January  1,  April  1,  )aiy 
1,  or  October  1. 

"Radiation"  (ionizing  radiatfon) 
means  alpha  partides,  beta  particlaa. 
gamma  raya.  x-rajra,  neotroaa,  high- 
speed etectrans.  high-spead  protons,  and 
other  partides  capable  of  pradudag 
ions.  Radiatitm,  as  used  in  (his  part 
does  not  isdude  non-ioniEing  radiattoa. 
such  as  sound,  radia  or  microwaves,  or 
visable,  infrared,  or  ultraviolet  light. 

"Radiation  area"  (See  Area  terras). 

"Reference  level"  means  a  level  used 
in  the  course  of  impleraentiag  radiation 
protectioa  programs  to  signal  the 
necessity  for  a  course  of  action.  Tha  ' 
action  initiated  might  range  from  simply 
rec(Kding  4he  infonaation.  through 
investigating  causes  and  consequences, 
to  intervening  measures.  A  reference 
level  is  not  a  limit. 

"Reference  man"  means  a 
hypothetical  aggregation  of  human 
physical  and  physiological 
characteristics  arrived  at  by 
intemationd  consensus.  These 
ditiracteristics  may  be  used  by 
researchers  and  pubGc  health  workers 
to  standardize  results  of  experiments 
and  to  relate  biological  insult  to  a 
common  base.  [See  ICRP  Publication 
No.  23.) 

'Hespiratory  protection  device" 
means  an  appeiratus,  such  as  a 
respirator,  used  to  reduce  the 
individual's  intake  Of  airborne 
radioactive  materials. 

"Restricted  area"  (See  Area  terms). 

"Site  botmdary"  (See  Area  terms). 

"Source  material"  (See  Licensed 
material). 

"Special  nudear  materiar'  (See 
Licensed  material). 

"Stochastic  effects"  means  health 
effects  whidi  occur  randomly  and  for 
which  the  probability  of  the  effect 
occurring,  rather  than  its  severity,  is 
assumed  to  be  a  linear  function  of  dose 
without  fereshold.  Hereditary  effects 
and  cancer  incidence  are  examples  of 
stochastic  effects.  A  "non-stochastic 
effect"  means  a  health  effect  the 
severity  of  which  varies  with  the  dose, 
and  for  which  a  threshold  is  believed  to 
exist.  Cataracts  are  an  example  of  a 
non-stochastic  effect. 

"Survey"  (See  Monitoring  terms). 

"Unrestricted  area"  (See  Area  terms). 

"Uranium  fuel  cycle"  means  the 
operations  of  milling  of  uranium  ore, 
chemical  conversion  of  uranium, 
isotopic  enrichment  of  uranium, 
fabrication  of  uranium  fuel,  generation 
of  electricity  by  a  light-water-cooled 
nuclear  power  plant  using  uramum  fuel, 
and  reprocessing  of  spent  uranium  fuel, 
to  the  extent  that  these  activities 
directly  support  the  production  of 


electrtcsd  power  for  public  use.  Uranium 
faial  cycle  does  not  ^dude  mMng 
operations,  operations  at  waste  disposal 
sites,  transportation  of  radioactive 
material  in  support  of  these  operatrom, 
and  the  reuse  oif  recorered  non-wanium 
spedal  nudear  and  bypradoct  materials 
from  the  cyde, 

"Very  high  radiation  area"  (See  Area 
terms). 

"Week"  means  7  consecutive  days 
starting  on  Sunday. 

"Whole  body"  means,  for  purposes  of 
external  exposure,  head,  trunk,  anas 
above  the  dbow,  or  legs  above  the 
kaees. 

"Workii^  lever  (See  Dose  terms). 

"Woridng  level  monA"  (See  Dose 
terms). 

"Year"  means  12  consecutive  months 
starting  January  1,  i.e.,  a  calendar  year. 

f  20l4   wills  '9n  ramaHon  ooaa. 

(a]  Dose-limitiog  standaiids  are  stated 
in  terms  of  effective  dose  equivalent, 
expressed  in  units  of  rems  or  sieverts. 
Provisions  for  demonstrating 
compliance  vsnth  the  standards  are 
stated  is  terms  of  absorbed  dose, 
expressed  in  units  of  rads  or  :gray8;  and 
in  terms  of  dose  «q«uvalent,  effective 
dose  equivalent,  committed  dose 
equivalent  end  oonunitted  effieciive 
date  •bivalent,  aU  expressed  in  onits  of 
rems  or  sieverts. 

(1)  "Gray"  (Gy)  is  a  wnit  of  absorbed 
dose.  One  gray  is  equal  to  an  atraorbed 
dose  of  1  joule/kilogram  or  100  rads. 

(2)  "Rad"  is  a  unit  of  absorbed  dose. 
An  absorbed  dose  of  1  rad  is  equal  to  an 
absorbed  dose  of  100  ei;gs/grams  or  0X)1 
joule/kilogram. 

(3)  "Roentgen"  (R)  is  that  quantity  of 
X-  or  gamma-radiation  which  caases 
ionization  in  air  equal  to  2.58X10-'* 
coulomb  per  kilogram.  Aa  exposure  of  1 
roentgen  results  in  an  absorbed  dose  of 
0.87  rad  in  air. 

(4)  "Sievert"  (Sv)  is  a  unit  of  dose 
equivalent  One  sievert  is  equal  to  a 
dose  equivalent  of  1  ioule /kilogram  or 
100  rems. 

(5)  "Rem"  is  a  mut  of  dose  equivalent 
for  any  type  of  ionizing  radiation 
absorbed  by  body  tissue  in  terms  of  its 
estimated  biological  effect  relative  to  an 
exposure  of  one  roentgen  of  x-  or  y-rays. 
The  dose  equivalent  in  rems  is 
numerically  equal  to  the  absorbed  dose 
in  rads  multiplied  by  the  quality  factor, 
distribution  factor,  and  any  other 
necessary  modifying  factors. 

(6)  The  prefixes  in  Table  1  are  used 
wben  the  unit  of  radiation  dose  is 
expressed  in  the  International  ^stem  of 
Units  (SI). 
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TABLE  1  -  SI  PREFIXES 


Factor 


Prefix 


Symbol  Factor  Prefix 


Syvbol 


10*« 

10» 
10« 

103 

101 


exa 

E 

peta 

P 

tera 

T 

giga 

G 

mega 

M 

kilo 

k 

hecto 

h 

deka 

da 

10-1 

10-2 
10-3 

10-« 

10-9 
10-12 
10-15 
10-18 


deci 

d 

centi 

c 

mini 

m 

micro 

M 

oano 

n 

pico 

P 

femto 

f 

atto 

a 

(b)  For  the  purposes  of  tfie  regulations 
in  this  part,  any  of  the  foHowing  is 
considered  to  result  in  a  dose  of  1  rem: 

(1)  An  exposure  of  1  roentgen  of  x-  or 
gramma-radiation,  except  for  personnel 
monitoring  purposes  which  shall  comply 
with  the  requirements  in  (  2Q.S01(c): 

(2)  An  absorbed  dose,  in  tissue,  of  1 
rad  due  to  beta  radiation; 

(3)  An  absorbed  dose,  in  tissue,  of  0.05 
rad  due  to  alpha  particles,  fission 
fragments,  and  other  particles  heavier 
than  neutrons;  or 

(4)  An  absorbed  dose,  in  tissue,  of  0.1 
rad  due  to  neutrons  or  high  eneigy 
protons. 


(c)  If  it  is  more  convenient  to  measure 
the  neutron  fluence  rate  than  to 
determine  the  neutron  dose  equivalent 
rate  in  rems  per  hour,  as  provided  in 
paragraph  (b)(4)  of  this  section,  1  rem  of 
neutron  radiation  of  unknown  energies 
may,  for  purposes  of  the  regulations  in 
this  part,  be  assumed  to  result  from  a 
total  fluence  of  25  million  neutrons  per 
square  centimeter  incident  upon  the 
body.  If  sufficient  information  exists  to 
estimate  the  approximate  energy 
distribution  of  the  neutrons,  the  licensee 
may  use  the  incident  fluence  equivalent 
to  1  rem  or  the  appropriate  Q  valae  from 
Table  2  to  convert  a  measured  tissue- 
dose  in  rads  to  dose  equivalent  in  rems. 
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TABLE  2  -  MEAN  QUALITY  FACTORS.  Q*  AND  FLUENCE  PER  UNIT 
DOSE  EQUIVALENT  FOR  MONOENERGETIC  NEUTRONS** 


Neutron 

Fluence  per  Unit  Dose 

Energy 

Equivalent  (neutrons 

(MeV) 

Q 

cm- 2  rem-i) 

(thermal)   2.5 

X  10- « 

2 

980  X  10* 

1  X 

10-7 

2 

980  X  10« 

1  X 

10-« 

2 

810  X  10* 

1  X 

10-* 

2 

810  X  10« 

1  X 

10-* 

2 

840  X  10« 

1  X 

10-3 

2 

980  X  10« 

1  X 

10-2 

2.5 

1010  X  10« 

1  X 

10-1 

7.5 

170  X  10« 

5  X 

10-1 

11 

39  X  10« 

1 

11 

27  X  10« 

2.5 

9 

29  X  10« 

5 

8 

23  X  10® 

7 

7 

24  X  10« 

10 

6.5 

24  X  106 

U 

•" 

7.5 

17  X  10«           • 

20 

8 

16  X  10® 

40 

7 

14  X  10« 

60 

5.5 

16  X  10« 

1  X 

10» 

4 

20  X  10« 

...       .     •  2  X 

102 

3.5 

19  X  10« 

3  X 

102 

3.5 

16  X  10« 

4  X 

102 

3.5 

14  X  10« 

1 

\alue  of  quality  factor  (Q)  at  the  point  where  the 
dose  equivalent  is  maximum  in  a  30-cro  diameter 
cylinder  tissue-equivalent  phantom. 

Monoenergetic  neutrons  incident  normally  on  a  30-cra 
diameter  cylinder  tissue-equivalent  phantom. 


920.5    Units  of  radioactivity. 

(a)  For  the  purposes  of  this  part, 
radioactivity  is  expressed  in  units  of 
curies  (Ci),  or  becquerels  (Bq),  or  their 
multiples,  or  disintegrations  per  unit  of 
time. 

(1)  One  curie=3.7xlO'« 
disintegrations  per  second =3.7x10"* 
becquerels = 2.22  X 10  "  disintegrations 
per  minute. 

(2)  One  becquerel=l  disintegration 
(transformation)  per  second  (s" '). 

(3)  The  prefixes  listed  in  Table  1  of 
S  20.4  are  used  when  the  unit  of 
radioactivity  is  expressed  in  SI  units. 


S  20.6    Intwprstations. 

Unless  specifically  authorized  by  the 
Commission  in  writing,  no  interpretation 
of  the  meaning  of  the  regulations  in  this 
part  by  an  officer  or  employee  of  the 
Commission  other  than  a  written 
interpretation  by  the  General  Counsel  is 
binding  on  the  Commission. 

9  20.7    Communications. 

Unless  otherwise  specified, 
communications  or  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  A 


communication,  report,  or  application 
may  be  delivered  in  person  to  the 
Conrniission's  offices  at  1717  H  Street 
NW,  Washington,  DC  or  7920  Norfolk 
Avenue,  Bethesda.  MD. 

9  2aS    Rsporting,  rscording,  and 
application  raquirsmants:  0MB  approval 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  for  approval  as 
required  by  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
OMB  control  number  is . 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  99  20.102,  20.202,  20.204, 
20.205,  20.206.  20.303,  20.501,  20.502. 
20.601,  20.602.  20.703,  20.904.  20.905. 
20.1002,  20.1005,  20.1006.  20.1102,  20.1103, 
20.1104,  20.1105.  20.1106.  20.1107.  20.1108, 
20.1201,  20.1202,  20.1203,  20.1204,  20.1205. 
20.1206,  and  20.1207. 

9  20.9    Conditions  of  sxposur*. 

The  regulations  in  this  part  apply  to 
normal  exposure  conditions,  including 
planned  special  exposures  and 
inadvertent  exposures  which  occur 
throiigh  operational  mishaps.  The 
regulations  in  this  part  do  not  apply  to 
emergency  exposure  conditions. 
However,  the  Commission  recognizes 
that  emergency  exposure  conditions  can 
exist  as  a  result  of  the  possession,  use, 
or  transfer  of  licensed  material.  Nothing 
in  this  part  shall  be  interpreted  as 
limiting  the  exposure  of  individuals  to 
radiation  when  exposures  occur  under 
emergency  circumstances  and  are  for 
the  purpose  of  minimizing  danger  to  life 
or  property.  However,  the  dose  received 
during  an  emergency  or  accident  shall 
be  included  in  the  individual's  records. 
Further,  the  Commission  may  require  a 
licensee  to  develop  a  contingency  plan 
dealing  with  foreseeable  situations  that 
includes  provisions  for  planned 
countermeasures. 

Subpart  B— System  of  Radiation  Dose 
Limitation 

9  2ai01    General. 

In  the  interest  of  public  health  and 
safety  and  in  setting  the  radiation 
protection  standards  in  this  part,  the 
Commission  assumes  that — 

(a)  There  is,  within  the  range  of 
exposure  conditions  usually 
encountered  in  radiation  work,  a  linear 
relationship  without  threshold  between 
dose  and  probability  of  stochastic 
(random)  health  effects; 

(b)  The  severity  of  each  type  of 
stochastic  health  effect  is  independent 
of  dose;  and 
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(c)  Non-«tochastic  (nonrandom) 
occurrences  of  radiation-induced  health 
effects  are  prevented  by  limiting 
exposures  so  that  doses  are  below  the 
thresholds  for  their  induction. 

S  20. 102    As  low  as  Is  reasonably 
achisvabte  levels  of  exposur*. 

(a)  Each  licensee  shall  ensure  that  the 
dose  to  individuals  receiving 
occupational  doses  and  to  members  of 
the  public  is  as  low  as  is  reasonably 
achievable  (ALARA)  and  does  not 
exceed  the  appropriate  limits. 
Procedures  and  engineering  controls 
based  on  sound  radiation  protection 
principles  and  practices  should  be  used, 
to  the  extent  practical,  to  reduce 
potential  exposures. 

(1)  Each  licensee  shall  develop  and 
implement  a  radiation  protection 
program  including  provisions  for 
keeping  dose  equivalents  AUVRA. 

(2)  The  licensee's  radiation  protection 
program  shall  include  examination  and 
verification  of  program  features  and  of 
records  by  management,  or  their 
designee,  and  administrative  controls 
specifying  investigation  levels  below  the 
limits. 

(3)  Each  licensee  shall  review 
circumstances  which  cause  doses  in 
excess  of  the  investigation  levels  to 
affirm  that  doses  are  ALARA  and  to 
take  corrective  action,  if  warranted. 

(4)  The  licensee  shall  maintain 
records  of  ALARA  actions  in 
accordance  with  §  20.1102. 

(b)  A  licensee  operating  a  uranium 
fuel  cycle  facility  so  as  to  meet  the 
provisions  of  40  CFR  Part  190, 
"Environmental  Radiation  Protection 
Standards  for  Nuclear  Power 
Operations,"  and,  if  the  facility  is  a 
light-water-cooled  nuclear  power 
reactor,  so  as  to  comply  with  the 
provisions  of  Appendix  I  of  Part  50  of 
this  chapter,  meets  the  requirements  of 
this  section  for  maintaining  doses  to 
members  of  the  public  at  levels  which 
are  ALARA. 

Subpart  C — Occupational  Dose  Limits 


§20.201 
adults. 


Occupational  doss  iimtts  for 


(a)  The  licensee  shall  constrain  the 
occupational  dose  to  individual  adults, 
except  for  the  planned  special 
exposures  in  {  20.206  and  the  provisions 
for  very  long  effective  half-lived 
radionuclides  in  S  20.205,  to  the 
following  dose  limits. 

(1)  The  annual  limit  is  the  more 
limiting  of — 

(i)  The  sum  of  the  (external)  deep  dose 
equivalent  to  the  whole  body  and  the 
(internal)  committed  effective  dose 
equivalent  being  equal  to  5  rems  (0.05 


Sv]  (see  Appendix  E  of  this  part  for 
mathematical  expressions);  or 
(ii)  The  sum  of  the  deep  dose 
equivalent  and  the  committed  dose 
equivalent  being  equal  to  50  rems  (0.5 
Sv)  to  an  organ  or  tissue  other  than  the 
lens  of  the  eye  (see  Appendix  E  of  this 
part  for  mathematical  expression). 

(2)  The  deep  dose  equivalent 
component  of  the  annual  effective  dose 
equivalent  in  paragrai^  (a)(1)  of  this 
section  shall  not  exceed  3  rems  (0.03  Sv) 
in  any  caleiuiar  quarter. 

(3)  The  dose  equivalents  to  the  lens  of 
the  eye,  to  the  skin,  and  to  the 
extremities  are  subject  to  the  following 
limits. 

(i)  The  annual  dose  equivalent  limit  to 
the  lens  of  die  eye  is  15  rems  (0.15  Sv). 

(ii)  The  annual  dose  equivalent  limit 
to  the  skin  and  to  each  of  the  extremities 
is  50  rems  (0.5  Sv).  This  limit  applies  to 
the  dose  equivalent  average  over  10 
square  centimeters  in  the  region  of 
highest  exposure. 

(b)  If  an  individual  receives  an 
exposure  that  results  in  a  dose 
exceeding  the  3-rem  quarterly  limit,  but 
less  than  the  5-rem  annual  limit,  the 
licensee  shall  constrain  hurther 
exposures  so  that  the  annual  dose  limit 
is  not  exceeded,  unless  the  dose  was 
permitted  under  the  planned  special 
exposure  provisions  in  S  20.206. 

(c)  If  an  individual  receives  an 
exposure  that  results  in  a  dose 
exceeding  the  annual  limits  specified  in 
this  section,  unless  permitted  as  a 
planned  special  exposure  by  S  20.206, 
the  following  conditions  shall  be 
satisBed. 

(1)  The  licensee  shall  not  assign  the 
individual  to  tasks  likely  to  result  in  the 
individual  receiving  an  additional 
occupational  dose  exceeding  one  rem 
(0.01  Sv)  effective  dose  equivalent 
during  any  quarter  remaining  in  the 
calendar  year,  including  the  quarter  in 
which  the  overexposure  occurred. 

(2)  Doses  received  in  excess  of  the 
annual  limits,  including  doses  received 
during  accidents,  emergencies,  planned 
special  exposures,  or  addiiional 
overexposures  as  provided  in  paragraph 
(c)(1)  of  this  section,  shall  be  subtracted 
from  the  limits  for  planned  special 
exposures  that  the  individual  may 
receive  during  the  current  year  (see 

§  20.206(e)(1))  and  during  the 
individual's  lifetime  (see  S  20.206(e)(2)). 

(d)  Derived  air  concentration  (DAC) 
and  annual  limit  of  intake  (ALI)  values 
are  presented  in  Table  1  of  Appendix  B 
of  this  part  and  mau  be  used  in 
demonstrating  compliance  with  the 
occupational  dose  limits. 


9  20.202    Comptancs  wWi  rcQuifwiMnts 
for  suwsHStlofl  of  wrtrwnti  and  Intannl 


If  an  individual  is  occupationally 
exposed  at  levels  exceeding  both  10%  of 
the  (external)  deep  dose  equivalent  and 
30%  of  the  (internal)  annual  limit  of 
intake  (AU)  of  radioactive  material  the 
licensee  shall  demonstrate  compliance 
with  the  annual  dose  limit  by  summing 
the  deep  dose  equivalent  and  the 
committed  effective  dose  equivalent  if 
the  deep  dose  equivalent  is  less  than 
10%  of  the  annual  limit  or  if  the 
committed  effective  dose  equivalent  is 
less  than  30%  of  the  annual  limit  the 
doses  need  not  be  summed. 

Note. — ^The  dose  equivalents  for  the  lens  of 
the  eye.  the  skin,  and  the  extremities  are  not 
included  in  the  summation,  but  are  subject  to 
separate  limits. 

(a)  Because  the  actual  dose  equivalent 
cannot  be  measured  directly,  the 
licensee  may  use  individual  monitoring 
data  or  other  radiation  measurements  if 
these  data  or  measurements  yield,  or  are 
adjusted  to  yield,  a  value  that  is  not  less 
than  the  deep  dose  equivalent  in  the 
region  of  highest  exposure  to  the  whole 
body  of  an  individual. 

(b)  Because  the  committed  dose 
equivalent  cannot  be  measured  directly. 
the  Hcensee  may  substitute  one  of  die 
following  techniques  to  demonstrate 
compliance  with  the  limits. 

(1)  Intake  by  inhalation.  If  the  only 
intake  of  radionuclides  is  by  inhalation, 
the  annual  limit  is  not  exceeded — 

(i)  If  the  sum  of  the  fraction  of  the 
(external)  deep  dose  equivalent  limit 
and  the  sum  of  the  fractions  of  the  ALI 
by  inhalation  of  each  radionuclide 
during  the  year  do  not  exceed  unity  (see 
Appendix  E  of  this  part  for 
mathematical  expression);  or 

(ii)  If  the  sum  of  the  fraction  of  the 
deep  dose  equivalent  limit  and  the  sum 
of  the  fractions  of  the  derived  air 
concentration  (DAC)  of  each 
radionuclide  inhaled  during  the  year  do 
not  exceed  unity  (see  Appendix  E  of  this 
part  for  mathematical  expression);  or 

(iii)  If  the  sum  of  the  fraction  of  the 
deep  dose  equivalent  limit  and  the  sum 
of  the  committed  effective  dose 
equivalents  to  all  significantly 
irradiated  '  organs  or  tissues  (T) 
calculated  from  bioassy  data  and  using 
appropriate  biological  models, 
expressed  as  a  fraction  of  the  annual 
dose  limit  does  not  exceed  unity  (see 
Appendix  £  of  this  part  for 
mathematical  expression). 


'  An  orgBO  or  tissue  is  "significantly  irradiated"  if. 
for  that  organ  or  tisaue,  the  wei^ted  vaiue  per  unit 
intake  is  greater  than  10%  of  the  maximum  weighted 
value  of  H,.  t  per  tznit  intake  in  any  organ  or  tissue. 
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(2)  Intake  by  oral  ingestion.  If  the 
occupationally  exposed  individual  also 
receives  an  intake  of  radionuclides  by 
oral  ingestion  greater  than  10%  of  the 
applicable  ALI,  the  licensee  shall 
account  for  this  intake  and  include  it  in 
demonstrating  compliance  %vith  the 
limits  (see  Appendix  E  of  this  part  for 
mathematical  expression). 

(3)  Intake  through  wounds  or 
absorption  thrgugh  skin.  The  licensee 
shall  evaluate  and.  to  the  extent 
practical,  account  for  intakes  through 
wounds  or  skin  absorption. 

Note. — ^The  intake  through  intact  skin  has 
been  included  in  the  calculation  of  DAC  for 
hydrogen-3. 

§20.203    FurttMT  provWora— •xtamal 


(a)  Derived  air  concentrations  for 
radioactive  noble  gases  (see  class 
"submersion"  in  Appendix  B  of  this 
part)  are  based  upon  the  dose 
equivalent  rates  from  exposure  to  the 
(external)  radiation  from  submersion  in 
a  semi-infinite  cloud  of  uniform 
concentration,  i.e.,  2-pi  geometry.  DAC 
values  may  be  calculated  for 
submersion  in  concentrations  of  noble 
gases  or  very  short-lived  radionuclides 
in  finite  volumes.  The  submersion  dose 
equivalent  can  also  be  measured  with 
individual  or  other  radiation  monitoring 
devices.  Therefore,  the  licensee  may  use 
either  the  individual  or  other  radiation 
monitoring  data  or  measurements  of 
radionuclide  concentrations  in  air  to 
estimate  the  dose  equivalent  from 
exposure  to  airborne  noble  gases. 

(b)  Derived  air  concentrations  for 
radionucUdes  other  than  noble  gases 
(see  Appendix  B  of  this  part]  are  based 
upon  the  committed  effective  dose 
equivalent  due  to  the  intake  of  the 
radionucUde  into  the  body.  The  DACs 
for  these  radionucHdes  do  not  include 
contributions  to  the  deep  dose 
equivalent  from  external  exposures, 
such  as  from  submersion  in  a  cloud 
containing  radioactive  material.  Some 
very  short-lived  radionuclides  which 
decay  by  beta-gamma  emission, 
particularly  those  marked  footnote  2  in 
Appendix  B  of  this  part,  can  also 
constitute  an  important  source  of 
external  exposure.  Consequently,  the 
licensee  must  also  include  the  dose 
equivalent  from  submersion  in 
estimating  the  effective  dose  equivalent 
from  airborne  concentrations  of 
radioactive  material.  Licensees  may  use 
individual  or  other  radiation  monitoring 
devices  to  measure,  rather  than 
calculate,  the  dose  equivalent  from 
submersion. 

(c)  The  Ucensee  may  adjust  the 
estimates  of  deep  dose  equivalent  based 
on  DAC  values  when  the  individual  is 


exposed  to  clouds  with  finite  volumes  or 
to  clouds  with  nonuniform 
concentrations. 

(d)  The  licensee  may  not  use  DAC 
values  to  estimate  deep  dose  equivalent 
for  exposures  in  which  the  individual  is 
located  where  the  air  concenfrations  are 
substantially  less  than  the  maximum  in 
the  cloud.  The  use  of  the  semi-infinite 
cloud  conversion  factor  could  cause  an 
underestimate  of  dose  equivalent  in 
such  cases.  Individual  or  other  radiation 
monitoring  devices  may  be  used  to 
obtain  the  appropriate  dose  equivalent 
estimates  in  any  case. 

§20.204    Furthf  pfovMona    Internal 
•xpowira. 

(a)  For  purposes  of  determining 
compliance  with  occupational  dose 
equivalent  limits,  the  licensee  shall  take 
suitable  and  timely  measurements  of — 

(1)  Concenfrations  of  radioactive 
materials  in  air  in  the  work  areas; 

(2)  Quantities  of  radionuclides  in  the 
body; 

.  (3)  Quantities  of  radionuclides 
excreted  from  the  body;  or 
(4)  Combinations  of  thes 
measurements. 

(b)  Unless  respiratory  protection 
equipment  is  used,  as  provided  in 

§  20.703,  or  the  assessment  of  intake  is 
based  on  bioassays.  the  licensee  shall 
assume  that  an  individual  inhales 
radioactive  material  at  the  airborne 
concenfration  in  which  the  individual  is 
present. 

(c)  When  specific  information  on  the 
physical  and  biochemical  properties  of 
the  radionuclides  taken  into  the  body 
and  the  behavior  of  the  material  in  an 
individual  is  known,  that  information 
may  be  used  in  the  calculation  of 
committed  effective  dose  equivalent 
and,  if  used,  the  licensee  shall  document 
that  information  in  the  individual's 
record. 

(d)  When  a  licensee  chooses  to  use 
DAC  or  ALI  fractions  to  demonsfrate 
compliance  with  dose  limits.  Appendix 
B  values  may  be  adjusted  to  reflect 
actual  parametric  values  if  the  licensee 
can  justify  the  adjustment  with  a 
suitable  data  b|ise. 

(e)  When  fractional  intakes  of  Class 
D,  W,  or  Y  compoimds  (see  Appendix  B 
of  this  part)  of  a  given  radionuclide  are 
known,  the  licensee  shall  access  the 
contribution  of  each  fraction  to  the  total 
committed  effective  dose  equivalent 
separately. 

(f)  Because  of  the  technical  difficulties 
associated  with  assessment  of 
incremental  intakes  by  inhalation  of 
Class  Y  radioactive  materials,  alone  or 
in  mixtures  with  Class  D  or  Class  W 
materials,  and  assessment  of  the 
conmiitted  effective  dose  equivalent  to 


individual  workers  from  intakes  of  these 
materials,  recording  and  reporting  of 
these  assessments  may  be  delayed  for 
periods  up  to  7  months,  unless  otherwise 
required  by  SS  20.1202  or  20.1203,  in 
order  to  permit  the  licensee  to  make 
additional  measurements  basic  to  the 
assessments.'-'  ..,■•.;,-•  ••  n^y.- 

(g)  Precise  knowledge  of  fte 
composition  of  mixtures  of  specific 
radionuclides  in  air  is  not  necessary  for 
radiation  protection  purposes.  When  a 
mixture  of  radionuclides  exists  in  air. 
the  licensee  may  consider  any  single 
radionuclide  as  "not  present"  in  the 
mixture  if — 

(1)  The  concenfration  of  that 
radionuclide  in  air  is  less  than  10%  of  its 
DAC: 

(2)  The  sum  of  these  percentages  for 
all  of  the  radionuclides  considered  as 
"not  present"  in  the  mixture  does  not 
exceed  30%;  and 

(3)  The  licensee  uses  the  radioactivity 
of  the  entire  mixture  (total  radioactivity) 
in  demonsfrating  compliance  with  the 
dose  limits  in  §  20.201  and  in  complying 
with  the  monitoring  requirements  in 

§  20.502(b). 

(h)  Based  on  a  number  of  simplifying 
assumptions,  inhalation  of  one  ALI,  or 
exposure  for  2,000  DAC-hours,  may  be 
assumed  to  result  in  a  risk  equal  to  the 
risk  from  a  whole  body  dose  equivalent 
of  5  rems  (0.05  Sv). 

(1)  In  some  cases,  the  ALI  (and  the 
associated  DAC)  listed  in  Table  1  of 
Appendix  B  of  this  part  is  determined  by 
the  quantity  of  a  radionuclide  that 
would  deliver  50  rems  (O.S  Sv)  to  a 
particular  organ  or  tissue  (the  non- 
stochastic  ALI).  In  such  a  case,  the 
organ  or  tissue  to  which  the  non- 
stochastic  ALI  applies  is  specified,  and 
the  quantity  of  radionuclide  that  would 
result  in  a  committed  effective  dose 
equivalent  of  5  rems  (0.05  Sv).  the 
stochastic  ALI,  is  listed  in  parentheses. 

(2)  When  the  intake  is  a  mixture  of 
radionuclides,  the  licensee  may  use  the 
stochastic  ALIs  to  determine  committed 
effective  dose  equivalent.  However,  if 
the  licensee  chooses  to  use  the 
stochastic  ALIs,  the  licensee  must  also 
demonsfrate  that  the  dose  the 
equivalent  to  any  organ  or  tissue  does 
not  exceed  50  rems  (0.5  Sv).  This  is 
demonstrated  if  the  inequality  in  the 
reference  to  §  20.202  in  Appendix  E  of 
this  part  does  not  exceed  unity  when 
summing  the  fraction  of  the  external 
deep  dose  equivalent  limit,  and  the 
fractions  of  the  non-stochastic  ALIs  (or 
DACs)  of  all  of  the  radionuclides  (for 
which  the  particular  organ  or  tissue  is 
specified  in  Appendix  B  of  this  part)    . 
taken  into  the  body  by  the  individual 
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(i)  In  addition  to  the  annual  dose 
limits,  the  Ucensee  shall  limit  the  soluble 
uraiiium  intake  by  an  individual  to  10 
milligrams  in  a  calendar  week  in 
consideration  of  chemical  toxicity  (see 
footnote  3  of  Appendix  B  of  this  part). 

S  20.205   further  provWon»—4nt*mal 
exposure  involving  radtonudides  with  very 
long  eff ectiv*  haN-Nvee. 

(a)  Biological,  chemical,  and  physical 
characteristics  of  the  radionuclides 


listed  in  Table  3  are  of  such  a  nature 
that  the  air  concentrations  found  in 
restricted  areas  and  the  amounts  of 
radionuclide  found  in  bioassay  samples 
at  or  below  permissible  AUs  might  be 
difficult  to  measure  in  a  practical 
manner  with  sufficient  accuracy  to 
permit  projection  of  the  committee 
effective  dose  equivalent  to  be  used  to 
demonstrate  compliance  with  the  limits 
in  §  20.201  by  the  methods  provided  in 
§  20.a02(b) 


TABLES' 


ElsnMnI 


Thorium 

Protactiniunt.» 


Urankm. 

PMonkim.... 
GMMOfTiium  - 


-228Y 

-231V  

-238V 
-236Y 
-249V 


-220V 


-230V 


-232Y 


'433Y 
-23eY 
-250Y 


-234V 
-239V 

-251V 


-236V 
-240V 
-252Y 


-asev 

-241V 


-23ev 

•S42V 


-a44V 


'  r»tar8  to  ttM  dusHicatton  rt  radtoactive  matartaK  dependent  on  their  biotogical  retention  in  the  lung  (Ma  Appendix  B  o« 

Int  pert). 


(b)  A  licensee  may  permit  an 
individual  in  a  restricted  area  to  receive 
a  dose  in  excess  of  the  Umit  in  §  20.201. 
when  all  or  part  of  the  dose  equivalent 
received  by  an  individual  is  from  the 
intake  of  one  or  more  of  the 
radionuclides  listed  in  Table  3.  if  each  of 
the  following  conditions  are  satisfied: 

(1)  Facilities  constructed  after 
[effective  date  of  the  revision]  are 
designed  so  that  air  concentrations 
averaged  ovier  the  year  in  restricted 
areas  are  within  the  DAC  values. 

(2)  The  licensee  operates  the  facility 
in  a  manner  that  will  ensure  that  any 
individual  is  unlikely  to  have  an  intake 
from  occupational  exposure  in  1  year  in 
excess  of  the  ALI  value. 

(3)  The  sum  of  the  (external)  deep 
dose  equivalent,  Ho.  and  the  effective 
dose  equivalent,  ZrHThr,  received  in  one 
year  (due  to  both  the  radionuclides 
taken  into  the  body  during  the  current 
year  and  the  radionuclides  remaining  in 
the  body  from  previous  years)  does  not 
exceed  5  rems  (0.05  Sv). 

(4)  The  licensee  limits  the  effective 
dose  equivalent  received  by  the 
individual  in  one  year  from  the  intake  of 
radionuclides  in  Table  3  (due  to  both  the 
radionuclides  taken  into  the  body  during 
the  current  year  and  the  radionuclides 
remaining  in  the  body  from  previous 
years)  to  3  rems  (0.03  Sv). 

(5)  The  licensee  provides  the  best 
estimate  to  both  the  effective  dose 
equivalent  received  in  a  year  and  the 
committed  effective  dose  equivalent  for 
all  of  the  radioactive  material  remaining 
in  the  body  of  the  individual  at  the  end 
of  the  current  year.  These  estimates 
shall  be  recorded,  revised  at  least 
annually  if  the  exposure  is  later  found  to 
be  other  than  previously  estimated. 


reported  to  the  individual  annually,  and 
sent  to  subsequent  employers  as  part  of 
the  individual's  occupational  exposure 
history. 

(6)  The  licensee  formally  instructs  the 
individual  employee  concerning  the 
significance  of  both  the  effective  dose 
equivalent  received  iii  a  year  and  the 
committed  effective  dose  equivalent  and 
the  uncertainty  of  the  estimates  or 
projections. 

§  20.206    Planned  special  exposures. 

A  licensee  may  authorize  an  adult 
worker  to  receive  doses  from  exposure 
to  external  sources  in  excess  of  the 
limits  specified  in  S  20.201  provided  that 
each  of  the  following  conditions  is 
satisfied. 

(a)  The  licensee  authorizes  a  planned 
special  exposure  only  in  an  exceptional 
situation,  when  alternatives  which  might 
avoid  the  higher  exposure  are 
imavailable  or  impractical. 

(b)  The  licensee  (and  employer,  if  the 
employer  is  not  the  licensee)  specifically 
authorizes  the  planned  special  exposure, 
in  writing,  before  the  exposure  occurs. 

(c)  Before  a  planned  special  exposure, 
the  licensee  ensures  that  the  individuals 
involved  are —     ~ 

(1)  Informed  of  the  purpose  of  the 
planned  operation; 

(2)  Informed  of  the  estimated  doses 
and  special  radiation  or  other  conditions 
that  might  be  involved  in  performing  the 
task;  and 

(3)  Instructed  in  the  measures  to  be 
taken  to  keep  the  dose  and  other  risks 
ALARA. 

(d)  Before  a  planned  special  exposure, 
the  licensee  ascertains  the  dose 
equivalent  from  all  previous  planned 
special  exposures  and  all  doses  in 
excess  of  the  annual  limits  for  each 


individual  involved  in  accordance  with 
§  20.1104(aK2). 

(e)  Subject  to  S  20.201(c)(2),  the 
hcensee  does  not  authorize  a  planned 
special  exposure  which  would  cause  an 
individual — 

(1)  To  exceed,  numerically,  one  times 
the  annual  dose  limits  specified  in 

S  20.201(a)  from  all  planned  special 
exposures  and  all  doses  in  excess  of  the 
aimual  limits  in  a  calendar  year,  or 

(2)  To  exceed  a  total  lifetime  dose 
from  all  planned  special  exposures  and 
all  doses  in  excess  of  the  aimual  limits 
by  that  individual  of  five  times  the 
annual  limits  specified  in  %  20.201(a). 

(f)  The  licensee  provides  respiratory 
protection  to  ensure  that  the  intake  by 
inhalation  will  be  within  the  appropriate 
aimual  limit  of  iatake  (ALI). 

(g)  The  licensee  maintains  records  of 
the  conduct  of  a  planned  special 
exposure  in  accordance  with  {  20.1105. 
and  submits  a  written  report  in 
accordance  with  S  20.1204. 

(h)  The  hcensee  records  the  dose 
resulting  from  a  planned  special 
exposure  in  the  individual's  record  and 
informs  the  individual,  in  writing,  of  the 
dose  received  within  15  days  following 
determination  of  the  dose.  However,  this 
dose  will  not  be  considered  in 
controlling  future  occupational  dose  to 
the  individual  under  S  20.201(a). 

$20^7    Occupational  doee  ImHs  for 


The  annual  dose  limits  for 
occupational  exposure  for  minors  are 
10%  of  the  annual  dose  limits  specified 
for  adult  workers  in  {  20.201(a).  The 
dose  limits  for  minors  are  not  exceeded 
if  the  inequality  in  the  reference  for 
§20.202  in  Appendix  E  of  this  part  is 
equal  to  or  less  than  Vic  . 

§  20^208    Dose  to  an  embryo/fetus. 

(a)  Except  as  noted  in  paragraph  (c)  of 
this  section,  a  licensee  shall  ensure  that 
the  effective  dose  equivalent  to  an 
embryo/fetus  due  to  occupational 
exposure  of  a  declared  pregnant  women 
does  not  exceed  0.5  rem  (5  mSv)  during 
the  entire  pregnancy.  Efforts  should  be 
made  to  avoid  substantial  variation 
above  a  uniform  monthly  exposure  rate 
which  would  satisfy  this  limit.  (For 
recordkeeping  requirements,  see 

S  20.1106.) 

(b)  The  effective  dose  equivalent  to  an 
embryo/fetus  is  the  sum  of — 

(1)  The  deep  doSe  equivalent  to  the 
declared  pregnant  woman;  and 

(2)  In  the  absence  of  age-specific 
transport  parameters  for  the 
radionuclides  involved,  two  times  the 
committed  effective  dose  equivalent  that 
would  be  otherwise  assessed  due  to  the 
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intake  of  radionuclides  by  the  pregnant 
woman.*  Further,  the  licensee  may,  for 
intakes  of  Class  Y  materials,  calculate 
the  dose  to  the  embryo/fetus  on  the 
basis  of  photon  dose  to  the  embryo/ 
fetus  (target)  from  other  (source)  organs 
plus  the  dose  equivalent  to  the  embryo/ 
fetus  from  that  portion  of  the  pregnant 
woman's  intake  of  Class  Y  material  that 
is  transportable,  applying  either  the 
factor  (rf  2  or  age-specific  factors 
applicable  to  the  transportatile  fraction 
involved. 

(c)  Notwithstanding  the  limit  in 
paragraph  (a)  of  this  section,  if  the  dose 
to  the  embryo/fetus  is  found  to  have 
exceeded  0.5  rem  (5  mSv)  by  the  time 
the  woman  declares  to  the  licensee  the 
pregnancy  and  the  estimated  date  of 
conception,  the  licensee  is  in  compliance 
with  paragraph  (a)  of  this  section  if  the 
licensee  does  not  assign  the  woman 
tasks  which  result  in  the  embryo/fetus 
receiving  an  additional  dose  exceeding 
0.05  rem  (0.5  mSv)  during  the  remainder 
of  the  pregnancy. 

Subpart  O-AacHatlon  DoM  UraMs  and 
Reference  Level  lor  individual 
Member*  of  the  Public 

§20^1    Dos*  limits  for  lodivWualB 
memtMrs  of  ttM  public. 

(a)  Exposure  of  any  individual 
member  of  the  public  shall  be 
constrained  so  that  the  total  dose  from 
all  known  sources  and  operations, 
licensed  and  unlicensed,  except  for 
natural  background,  medical  diagnosis 
and  therapy,  and  radioactive  material 
disposed  into  sanitary  sewerage 
according  to  §  20.1003,  does  not  exceed 
0.5  rem  (5  mSv)  per  year.  The  total  dose 
shall  be  the  sum  of  the  (external)  deep 
dose  equivalent  to  the  whole  body  and 
the  (internal)  committed  effective  dose 
equivalent. 

(b)  If  the  licensee  permits  members  of 
the  public  to  have  access  to  controlled 
areas,  the  limits  for  members  of  the 
public  still  apply  to  those  individuals. 

(c)  The  Commission  may  impose 
additional  restrictions  on  radiation 
levels  in  unrestricted  areas  and  on  the 
total  quantity  of  radionuclides  that  a 
licensee  may  release  in  effluents  in 
order  to  restrict  the  collective  effective 
dose  equivalent. 


'This  factor  of  2  recognize*  potential  differmcM 
in  biological  factors  that  could  recull  in  the  embryo/ 
fetus  receiving  an  effective  dose  equivalent  greater 
than  that  of  the  pregnant  woman  as  a  result  of 
intake  of  radioactive  material  by  (he  pragnant 
woman.  The  licensee  may  use  factors  other  than  Z 
for  specific  radionuclides  when  such  factors  became 
available  from  scientific  authorities  and  are 
approved  by  regmatory  aothoiitiea  for  u»e  by 
licenaeea. 


§2aS02    [RM«rv«d] 

§  20.303    Rafaranoa  laval  for  ItM  ajqwaura 
of  individual  mamlMri  of  itia  puMc 

The  annual  dose  limits  apply  to  actual 
doses  that  are  received  by  individuals  in 
the  public.  However,  it  is  impractical  if 
not  impossible,  to  determine  precisely 
an  actual  dose  because  of  possible 
multiple  sources,  complex  problems 
involving  dosimetry,  incomplete 
information  concerning  water  and  food 
intake,  habits,  spatial  and  temporal 
considerations,  and  other  confounding 
factors.  Furthermore,  individual 
members  of  the  public  might  be 
subjected  to  exposures  to  radiation  from 
several  sources,  not  all  of  which  are 
controlled  by  the  licensee.  Some  of  the 
exposures  might  also  occur  bom 
activities  which  are  not  regulated  by  the 
Commission,  by  State  governments,  or 
by  other  Federal  agencies.  Therefore, 
compliance  with  the  dose  limits  must 
generally  be  established  in  a  practical 
manner  by  using  site-specific 
parameters  and  reasonable  assumptions 
to  demonstrate  that  the  doses  are  not 
likely  to  exceed  a  fraction  of  the  limits. 
For  this  purpose,  reference  levels  are 
established.  Operations  that  result  in 
doses  at  (m*  below  these  reference  levels 
will  ensure  that  no  individual  member  of 
the  public  will  be  subject  to  doses  that 
exceed  the  annual  dose  limits  in 
§  20.301. 

(a)  A  licensee  will  be  in  compliance 
with  the  0.5-rem  (5  mSv)  annual  limit  in 
S  20.301  if  the  licensee  demonstrates 
that  sources  under  the  licensee's  control 
will  not  result  in  an  individual  member 
of  the  public  receiving  a  dose  in  excess 
of  a  0.1-rem  (1  mSv)  annual  reference 
level. 

(b)  A  licensee  may  demonstrate 
operation  within  the  0.1-rem  (1  mSv) 
annual  reference  level  in  paragraph  (a) 
of  this  section  by — 

(1)  Demtmstrating  that  die  sum  of  die 
(external)  deep  dose  equivalent  and  the 
(internal)  committed  effective  dose 
equivalent  to  the  individual  Hkely  to  be 
the  highest  exposed  from  sources  under 
the  licensee's  control  does  not  exceed 
the  0.1-rem  (1  mSv)  annual  reference 
level  (see  Appendix  E  of  this  part  for 
mathematical  expression);  or 

(2)  Demonstrating  that  annual  average 
concentrations  of  radioactive  material 
released  in  gaseous  and  liquid  effluents 
at  the  boundary  of  the  unrestricted  area 
are  constrained  to  the  values  specified 
in  Table  2  of  Appendix  B  of  this  part 
and  dose  rates  in  unrestricted  areas  are 
constrained  to  0.002  rem  (0.02  mSv)  in  an 
hour  and  not  more  than  0.05  rem  (0.5 
mSv)  in  a  year. 

(c)  A  licensee  or  license  applicant 
may  apply  for  prior  authorization  of 


operations  which  may  result  in  exposure 
of  individual  members  of  the  public  in 
excess  of  the  reference  level  in 
paragraph  (a)  of  this  section,  but  widiin 
the  aimual  limits  in  S  20.301  of  this  part. 
The  licensee  or  license  applicant  shall 
include  in  the  application  for 
authorization  to  operate  in  excess  of  the 
reference  level — 

(1)  Demonstration  of  a  clear  need  to 
operate  in  excess  of  the  reference  level 

(2)  The  Ucensee's  program  to  assess 
and  control  dose  within  the  0.5-rem  (5 
mSv)  annual  limit;  and 

(3)  The  procedures  to  be  followed  to 
maintain  public  exposures  ALARA.  . 

(d)  A  licensee  shall  review  the 
circumstances  which  cause,  or  are  likely 
to  cause,  values  which  exceed  the 
criteria  selected  for  demonstrating 
compliance  according  to  paragraph  (a) 
of  this  section  or  exceed  the  level 
approved  imder  the  provisions  in 
paragraph  (c)  of  this  section  and  shall 
report  the  findings  (see  i  20.1205). 

(e)  In  addition  to  the  requirements  of 
this  part  a  licensee  engaged  in  uranium 
fuel  cycle  operations  subject  to  the 
provisions  of  40  CFR  Part  19a 
"Environmental  Radiation  Protection 
Standards  for  Nuclear  Power 
Operations,"  shall  comply  with  the 
requirements  of  that  part 

{20.304    CoHactiva  doaa  avahiatlona. 

Doses  to  individual  members  of  the 
public  receiving  0.001  rem  (04)1  mSv)  ot 
less  in  a  year  may  be  omitted  in 
collective  dose  evaluations  to  prevent 
an  unwarranted  commitment  of 
resources  for  controlling  or  regulating    ' 
exposures  at  levels  where  calculated 
risks  are  negli^bly  small.  , 

Subpart  E— (Reserved] 

Subpart  F— Surveys  and  Monltortng 


S20.S01 

(a)  Each  licensee  shall  make,  or  cause 
to  be  made,  surveys  that — 

(1)  May  be  necessary  for  the  licensee 
to  comply  with  the  regulations  in  diis 
part;  emd 

(2)  Are  reasonable  under  the 
circumstances  to  evaluate  the  extent  of 
radiation  levels  that  could  be  present 
and  the  potential  for  intake  of 
radioactive  materials  by  individuals. 

(b)  The  licensee  shall  ensure  that 
instnmients  and  equipment  used  for 
quantitative  radiation  measurements 
(e.g.,  dose  rate  and  effluent  monitoring) 
are  calibrated  for  the  type  of  radiation 
meastired. 

(c)  After  [date  to  be  determined  in 
separate  rulemaking  action],  all 
personnel  dosimeters,  except  extremity 
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dosimeters  and  pocket  ionization 
chambers,  that  require  processing  to 
yield  a  dose  value  and  that  are  provided 
to  comply  with  S  20.201  or  with  the 
applicable  terms  and  conditions  of  any 
license  issued  by  the  Nuclear  Regulatory 
Commission: 

(1)  Shall  be  processed  by  a  processor 
currently  accredited  by  the  National 
Voluntary  Laboratory  Accreditation 
Program  for  Personnel  Dosimetry 
Processors  of  the  National  Bureau  of 
Standards  in  accordance  with 
accreditation  criteria  established  in  15 
CFR  Part  7;  and 

(2)  ^all  be  approved  in  this 
accreditation  process  for  the  type  of 
radiation  or  radiations  for  which  the 
individual  wearing  the  dosimeter  is 
monitored. 

§20.502    Conditions  requiring  mdivtduai 
monitoring  of  external  and  liitamai 
occupational  dot*. 

(a)  Each  licensee  shall  monitor 
exposures  to  radiation  and  shall  supply 
and  require  the  use  of  individual 
monitoring  devices  by — 

(1)  Adults  exposed  under 
circumstances  that  could  result  in  the 
individual  receiving,  in  one  year  from 
sources  external  to  the  body,  a  doses  in 
excess  of  10%  of  the  annual  limits  in 

S  20.201(a). 

(2)  Minors  exposed  under 
circumstances  that  could  result  in  the 
individual  receiving  in  a  year  from 
sources  external  to  the  body  a  dose  in 
excess  of  5%  of  the  annual  limits  for 
adults  in  S  20.201(a). 

(3)  Individuals  entering  a  high  or  very 
high  radiation  area. 

(b)  Each  licensee  shall  assess  the 
intake  of  radioactive  material  by  and 
the  committee  elective  dose  equivalent 
to— 

(1)  Adults  exposed  under 
circumstances  that  could  result  in  an 
intake  in  a  year  in  excess  of  30%  of  the 
applicable  ALI(s)  in  Table  1,  Columns  1 
and  2  of  Appendix  B  of  this  part; 

(2)  Minors  exposed  under 
circumstances  that  could  result  in  an 
intake  in  a  year  in  excess  of  5%  of  the 
applicable  ALI(s)  in  Table  1,  Columns  1 
and  2  of  Appendix  B  of  this  part;  and 

(3)  Individuals  using  respiratory 
protection  devices  to  limit  the  intake  of 
radioactive  material  under  the 
provisions  of  S§  20.702  and  20.703. 

Subpart  Q— Control  of  Exposure  From 
External  Sources  in  Restricted  Areas 

§  20.601    Control  of  access  to  high 
radiation  areas. 

(a)  The  licensee  shall  ensure  that  each 
entrance  or  access  point  to  a  high 
radiation  area  has  one  of  the  following 
features: 


(1)  A  control  device  which,  upon  entry 
into  the  area,  causes  the  level  of 
radiation  to  be  reduced  below  that  level 
at  which  an  individual  might  receive  a 
dose  of  0.1  rem  (1  mSv)  in  1  hour  at  30 
cm  from  the  radiation  source  or  from 
any  surface  which  the  radiation 
penetrates. 

(2)  A  control  device  which  energizes  a 
conspicuous  visible  or  audible  alarm 
signal  so  that  the  individual  entering  the 
high  radiation  area  and  the  supervisor  of 
the  activity  are  made  aware  of  the  entry. 

(3)  Entryways  that  are  locked,  except 
during  periods  when  access  to  the  area 
is  required,  with  positive  control  over 
each  individual  entry. 

(4)  The  Ucensee  may  substitute 
continuous  surveillance  over  a  high 
radiation  area  to  prevent  imauthorized 
entry  in  place  of  the  controls  required  by 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section. 

(b)  A  Ucensee  may  apply  to  the 
Commission  for  approval  of  alternative 
methods  for  controlling  access  to  high 
radiation  areas. 

(c)  The  licensee  shall  establish  the 
controls  required  by  paragraphs  (a)  and 
(b)  of  this  section  in  a  way  that  dose  not 
prevent  individuals  from  leaving  a  high 
radiation  area. 

(d)  Control  is  not  required  for  each 
entrance  or  access  point  to  a  room  or 
other  area  which  is  high  radiation  area 
solely  because  of  the  presence  of 
radioactive  materials  prepared  for 
transport  and  packaged  and  labeled  in 
accordance  with  the  regulations  of  the 
Department  of  Transportation  provided 
that— 

(1)  The  packages  do  not  remain  in  the 
area  longer  than  3  days;  and 

(2)  The  dose  rate  at  1  meter  from  the 
external  surfaces  does  not  exceed  0.01 
rem  (0.1  mSv)  per  hour. 

(e)  Control  of  entrance  or  access  to 
rooms  or  other  areas  in  hospitals  is  not 
required  solely  because  of  the  presence 
of  patients  containing  radioactive 
material,  provided  that  there  are 
personnel  in  attendance  who  will  take 
the  necessary  precautions  to  prevent  the 
exposure  of  individuals  to  radiation  or 
radioactive  material  in  excess  of  the 
limits  established  in  this  part  and  to 
operate  within  the  ALARA  provisions  of 
the  licensee's  radiation  protection 
program. 

§  20.602    Control  of  accaas  to  vary  high 
radiation  araa*. 

In  addition  to  the  requirements  in 
S  20.601,  the  licensee  shall  institute 
additional  measures  to  ensure  that  an 
individual  is  not  able  to  gain 
unauthorized  or  inadvertent  access  to 
areas  in  which  radiation  levels  could  be 
encountered  at  500  rads  (5  grays)  or 


more  in  1  hour  at  1  meter  from  a 
radiation  source  or  any  surface  through 
which  the  radiation  penetrates. 

(a)  The  licensee  shall  include  these 
measures: 

(1)  Primary  controls.  Control  devices 
on  each  entrance  or  access  point  which 
function  automatically:  To  prevent  entry 
when  a  very  high  radiation  area  exists; 
to  permit  entry  only  after  reduction  of 
the  radiation  level  below  0.1  rem  (1 
mSv)  per  hour  at  30  cm  from  the 
radiation  source  or  from  any  surface 
which  the  radiation  penetrates;  £md  to 
prevent  operation  of  the  source  or 
otherwise  prevent  the  existence  of  a 
very  high  radiation  area  while  an 
individual  is  in  the  area; 

(2)  Secondary  controls.  Additional 
control  devices  which  will  initiate 
audible  and  visible  alarm  signals  to 
indicate  the  failure  of  the  primary  entry 
control  device  and  the  presence  of  the 
radiation  hazard;  and 

(3)  Administrative  controls. 
Administrative  procedures  to  alert 
personnel  in  the  area  before  operation 
of  the  source(s)  and  in  sufBcient  time  to 
permit  evacuation  of  the  area,  or  to 
operate  a  control  device  which  will 
prevent  operation  of  the  source,  or  to 
otherwise  prevent  or  reduce  the  ' 
probability  of  ^xposure  at  very  high 
radiation  levels. 

(b)  A  Ucensee  may  apply  to  the 
Commission  for  approval  of  alternative 
methods  of  controUing  access  to  very 
high  radiation  areas. 

Subpart  H— Respiratory  Protection 
Controls  To  Restrict  Internal  Exposure 
in  Restricted  Areas 

§  20.701    Use  of  process  or  other 
•ngtnearing  controls. 

The  licensee  shall  use,  to  the  extent 
practical,  process  engineering  controls 
(e.g.,  process-containment  or 
ventilation),  to  limit  the  concentrations 
of  the  radioactive  materials  in  air. 

§20.702    Use  of  othar  controls. 

When  it  is  not  practical  to  apply 
process  engineering  controls  to  limit  the 
concentrations  of  radioactive  material  in 
air  to  values  below  those  defined  as  an 
airborne  radioactivity  area,  licensees 
shall  use  increased  surveillance, 
limitation  of  exposure  times,  respiratory 
protection  equipment,  or  other  controls 
to  limit  intake. 

§20.703    Use  Of  individual  respiratory 
protection  aquipmant 

(a)  In  estimating  exposure  of 
individuals  to  airborne  radioactive 
materials,  the  licensee  may  make 
allowance  for  respiratory  protection 
equipment  used  to  limit  the  inhalation  of 
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the  material  pursuant  to  S  20.702, 
provided  the  following  conditions  are 
satisfied: 

(1)  The  licensee  shall  select 
respiratory  protection  equipment  that 
provides  a  protection  factor  (see 
Appendix  A  of  this  part)  greater  than 
the  factor  by  which  average 
concentrations  of  radioactive  materials 
are  expected  to  exceed  the  values 
speciRed  in  Table  1.  Column  3  of 
Appendix  B  of  this  part  The 
concentration  of  radioactive  material  in 
the  air  that  is  inhaled  when  respirators 
are  worn  may  be  initially  estimated  by 
dividing  the  ambient  concentration  by 
the  protection  factor.  If  the  exposure  is 
later  found  to  be  greater  than  estimated, 
the  corrected  value  shall  be  used. 

(2)  The  licensee  shall  maintain  and 
implement  a  respiratory  protection 
program  that  includes — 

(i)  Air  sampling  sufficient  to  identify 
the  potential  hazard,  permit  proper 
equipment  selection,  and  estimate 
exposures; 

(ii)  Surveys  and  bioassays,  as 
appropriate,  to  evaluate  actual  intakes; 

(iii)  Testing  of  respirators  for. 
operability  immediately  prior  to  each 
use: 

(iv)  Written  procedures  regarding 
selection,  fitting,  issuance,  maintenance, 
and  testing  of  respirators;  supervision 
and  training  of  personnel;  and 
recordkeeping;  and 

(v)  Determination  by  a  physician  prior 
to  initial  fitting  of  respirators,  and  every 
9  to  15  months  thereafter,  that  the 
individual  user  is  physically  able  to  use 
the  respiratory  protection  equipment. 

(3)  The  licensee  shall  issue  a  written 
policy  statement  on  respirator  usage 
covering — 

(i)  The  use  of  process  engineering 
controls,  instead  of  respirators; 

(ii)  The  routine,  nonroutine,  and 
emergent:y  use  of  respirators;  and 

(iii)  The  periods  of  respirator  use  and 
relief  from  respirator  use.  The  licensee 
shall  advise  each  respirator  user  that  the 
user  may  leave  the  area  at  any  time  for 
relief  from  respirator  use  in  the  event  of 
equipment  malfunction,  physical  or 
psychological  distress,  procedural  or 
communication  failure,  signiHcant 
deterioration  of  operating  conditions,  or 
any  other  condition  that  might  require 
such  relief. 

(4)  The  licensee  shall  use  only 
respiratory  protection  equipment 
certified  by  the  National  Institute  for 
Occupational  Safety  and  Health/Mine 
Safety  and  Health  Administration 
(NIOSH/MSHA). 

(5)  If  the  licensee  wishes  to  use 
equipment  that  has  not  been  tested  or 
certified  by  NIOSH/MSHA,  has  not  had 
certification  extended  by  NIOSH/ 


MSHA,  or  is  not  on  an  existing  schedule 
for  testing  or  certification,  the  licensee 
shall  include  with  the  application  for 
authorized  use  of  such  equipment  a 
demonstration  by  testing,  or  a 
demonstration  on  the  basis  of  reliable 
test  information,  that  the  material  and 
performance  characteristics  of  the 
equipment  are  capable  of  providing  an 
acceptable  degree  of  protection  under 
anticipated  conditions  of  use. 
(b)  The  licensee  shall  obtain 
authorization  from  the  Commission 
before  assigning  respiratory  protection 
factors  in  excess  of  those  specified  in 
Appendix  A  of  this  part  The 
Commission  may  authorize  a  licensee  to 
use  higher  protection  factors  on  receipt 
of  an  application  that — 

(1)  Describes  the  situation  for  which  a 
need  exists  for  higher  protection  factors; 
and 

(2)  Demonstrates  that  the  respiratory 
protective  equipment  provides  these 
higher  protection  factors  under  the 
proposed  conditions  of  use. 

S  20.704    FurttMr  rsstrictions  on  the  us«  of 
respiratory  protection  equipment 

The  Commission  may  impose  further 
restrictions,  in  addition  to  those  in 
§§  20.702,  20.703.  and  Appendix  A  of 
this  part  to — 

(a)  Ensure  that  the  respiratory 
protection  program  of  the  licensee  is 
adequate  to  limit  exposures  of 
individuals  to  airborne  radioactive 
materials,  and 

(b)  Limit  the  extent  to  which  a 
licensee  may  use  respiratory  protection 
equipment  instead  of  process  or  other 
engineering  controls. 

Subpart  I— Storage  and  Control  of 
Licensed  Material 

§  20.801    Security  of  stored  materlaL 

The  licensee  shall  secure  licensed 
materials  stored  in  controlled  or 
unrestricted  areas  from  unauthorized 
access  or  removal. 

§20.802    Control  Of  material  not  in 
storage. 

The  licensee  shall  control  and 
maintain  constant  surveillance  of 
licensed  material  which  is  in  a 
controlled  or  unrestricted  area  and 
which  is  not  in  storage. 

Subpart  J— Precautionary  Procedures 

§  20.901    Caution  signs. 

(a)  Standard  radiation  symbol.  Unless 
otherwise  authorized  by  the 
Commission,  the  symbol  prescribed  by 
this  part  shall  use  the  colors  magenta  or 
purple  on  yellow  background  The 
symbol  prescribed  by  this  part  is  the 
three-bladed  design. 


Radialioa  Symlml 

(1)  Cross-hatched  area  is  to  be 
magenta  or  purple. 

(2)  Background  is  to  be  yellow. 

(b)  Exception  to  color  requirements 
for  standard  radiation  symbol. 
Notwithstanding  the  requirements  of 
paragraph  (a)  of  this  section,  licensees 
are  authorized  to  lable  sources,  source 
holders,  or  device  components 
containing  sources  of  licensed  materials 
that  are  subjected  to  high  temperatures, 
with  conspicuously  etched  or  stamped 
radiation  caution  symbols  and  without  a 
color  requirement. 

(c)  Additional  information  on  signs 
and  labels.  In  addition  to  the  contents  of 
signs  and  labels  prescribed  in  this  part 
the  licensee  may  provide,  on  or  near  the 
required  signs  and  labels,  additional 
information,  as  appropriate,  to  make 
individuals  aware  of  potential  radiation 
exposures  and  to  minimize  the 
exposures. 

§  20.902    Posting  requirwnents. 

(a)  Posting  of  radiation  areas.  The 
licensee  shall  post  each  radiation  area 
with  a  conspicuous  sign  or  signs  bearing 
the  radiation  symbol  and  the  words 
"CAUTION,  RADIATION  AREA"  or 
"DANGER,  RADIATION  AREA." 

(b)  Posting  of  high  radiation  areas. 
The  licensee  shall  post  each  high 
radiation  area  with  a  conspicuous  sign 
or  signs  bearing  the  radiation  symbol 
and  the  words  "CAUTION.  HIGH 
RADIATION  AREA"  or  "DANGER. 
HIGH  RADIATION  AREA." 

(c)  Posting  of  very  high  radiation 
areas.  The  licensee  shall  post  each  very 
high  radiation  area  with  a  conspicuous 
sign  or  signs  bearing  the  radiation 
symbol  and  words  "DANGER,  VERY 
HIGH  RADIATION  AREA." 
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(d)  Posting  of  airborne  radioactivity 
areas.  The  licensee  shall  post  each 
airborne  radioactivity  area  with  a 
conspicuous  sign  or  signs  bearing  the 
radiation  symbol  and  the  words 
"CAUTION,  AIRBORNE 
RADIOACTIVITY  AREA"  or 
"DANGER,  AIRBORNE 
RADIOACTIVITY  AREA." 

(e)  Posting  of  areas  or  rooms  in  which 
licensed  material  is  stored.  The  licensee 
shall  post  each  area  or  room  in  which 
there  is  stored  an  amount  of  licensed 
material  exceeding  10  times  the  quantity 
of  such  material  specified  in  Appendix  C 
of  this  part  with  a  conspicuous  sign  or 
signs  bearing  the  radiation  symbol  and 
the  words  "CAUTION,  RADIOACTIVE 
MATERIAUS)"  or  "DANGER. 
RADIOACTIVE  MATERIAL(S)." 

§  20.903    Exceptions  to  posting 
requirements. 

(a)  A  licensee  is  not  required  post 
caution  signs  in  areas  or  rooms 
containing  radioactive  materials  for 
periods  of  less  than  8  hours,  if  each  of 
the  following  conditions  is  met: 

(1)  The  materials  are  constantly 
attended  during  these  periods  by  an 
individual  who  takes  the  precautions 
necessary  to  prevent  the  exposure  of 
individuals  to  radiation  or  radioactive 
materials,  in  excess  of  the  limits 
established  in  this  part;  and 

(2)  The  area  or  room  is  subject  to  the 
licensee's  control. 

(b)  Rooms  or  other  areas  in  hospitals, 
other  than  those  involving  patients  being 
treated  with  therapeutic  quantities  of 
unsealed  radioactive  materials  or  with 
brachytherapy  sources,  are  not  required 
to  be  posted  with  caution  signs  pursuant 
to  §  20.902  because  of  the  presence  of 
patients  containing  radioactive  material, 
provided  that  there  are  personnel  in 
attendance  who  will  take  the  necessary 
precautions  to  prevent  the  exposure  of 
individuals  to  radiation  or  radioactive 
material  in  excess  of  the  limits 
established  in  this  part  and  to  operate 
within  the  ALARA  provisions  of  the 
licensee's  radiation  protection  program. 

§20.904    UtMltng  contairMrs. 

(a)  Labeling.  Except  as  provided  by 
paragraph  (c)  of  this  section,  the 
licensee  shall  ensure  that  each  container 
of  licensed  material  bears  a  durable, 
clearly  visible  label  identifying  the 
radionuclide(s).  the  estimate  of  the 
quantity  of  radioactivity,  and  the  date 
for  which  the  activity  is  estimated.  The 
label  shall  bear  the  radiation  symbol 
and  the  words  "CAUTION, 
RADIOACTIVE  MATERIAL"  or 
"DANGER,  RADIOACTIVE 
MATERIAL"  It  should  also  provide 
sufficient  information  to  permit 


individuals  handling  or  using  the 
containers,  or  working  in  the  vicinity  of 
the  containers,  to  take  precautions  to 
avoid  or  minimize  exposures.  The 
licensee  should  include  appropriate 
information  such  as  radiation  levels, 
kinds  of  material,  and  mass  enrichment. 

(b)  Removing  labels  from  empty 
containers.  Each  licensee  shall,  prior  to 
disposal  of  empty  uncontaminated 
containers  to  unrestricted  areas,  remove 
or  deface  the  radioactive  material  label 
or  otherwise  clearly  indicate  that  the 
container  no  longer  contains  radioactive 
materials. 

(c)  Exceptions  to  labeling 
requirements.  A  licensee  is  not  required 
to  label  the  following — 

(1]  Containers  holding  licensed 
material  in  quantities  less  than  the 
applicable  quantities  listed  in  Appendix 
C  of  this  part; 

(2)  Containers  holding  licensed 
material  in  concentrations  less  than 
those  specified  in  Table  3  of  Appendix  B 
of  this  part; 

(3]  Containers  attended  by  an 
individual  who  takes  the  precautions 
necessary  to  prevent  the  exposure  of 
individuals  in  excess  of  the  limits 
established  by  this  part; 

(4)  Containers  which  are  accessible 
only  to  individuals  authorized  to  handle 
or  use  them,  or  to  work  in  the  vicinity  of 
the  containers,  if  the  contents  are 
identified  to  these  individuals  by  a 
readily  available  written  record 
(examples  of  containers  of  this  type  are 
containers  in  locations  such  as  water- 
filled  canals,  storage  vaults,  or  hot 
cells].  The  record  must  be  retained  as 
long  as  the  containers  are  in  use  for  the 
purpose  indicated  on  the  record. 

(5)  Installed  manufacturing  or  process 
equipment,  such  as  reactor  components, 
piping,  and  tanks. 

§  20.905    Procedures  tor  picking  %ip, 
receiving,  and  opening  pedcages. 

(a)  Each  licensee  who  expects  to 
receive  a  package  containing  quantities 
of  radioactive  material  in  excess  of  the 
'Type  As"  quantities  speciKed  in  or 
determined  by  procedures  decribed  in 
Appendix  A  of  Part  71  of  this  chapter 
shall  make  arrangements — 

(1)  To  receive  the  package  when  the 
carrier  offers  it  for  delivery;  or 

(2)  To  receive  notification  of  the 
arrival  of  the  package  at  the  carrier's 
terminal  and  to  pick  up  the  package 
expeditiously. 

(b)  Each  licensee,  upon  receipt  of  a 
package  containing  radioactive  material, 
shall  monitor  the  external  surfaces  of 
the  package  for  radioactive 
contamination  and  radiation  levels,  and 
shall  make  other  surveys  as  may  be 
required  by  §  20.501.  The  licensee  shall 


perform  the  m<mitoring  as  eoon  as 
practical  after  receipt  of  the  package, 
but  not  later  than  3  hours  after  the 
package  is  received  at  the  licensee's 
facility  if  it  is  received  during  the 
licensee's  normal  working  hours,  or  not 
later  than  3  hours  from  the  beginning  of 
the  next  working  day  if  it  is  received 
after  working  hours. 

(c)  The  licensee  shall  immediately 
notify  the  final  delivery  carrier  and.  by 
telepfione  and  telegram,  mailgram,  or 
facsimile,  the  Administrator  of  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  of  this  part  if  packages, 
other  than  those  transported  by 
exclusive  use  vehicle,  are  found  to 
have — 

(1)  Removable  radioactive 
contamination  m  excess  of  0.01 
microcurie  (0.37  kBq)  per  100  square 
centimeters  on  the  external  surfaces  of 
the  package:  or 

(2)  Radiation  levels  at  1  meter  from 
the  external  surface  of  the  package  in 
excess  of  0.01  rem  (0.1  mSv)  per  hour. 

(d)  Each  licensee  shall — 

(1)  Estabhsh  and  maintain  written 
procedures  for  safely  opening  packages 
in  which  radioactive  material  is 
received; 

(2)  Ensure  that  the  procedures  are 
followed  and  that  due  consideration  is 
given  to  special  instructions  for  the  type 
of  package  being  opened;  and 

(3)  Retain  copies  of  the  written 
procedures  as  long  as  they  are 
appropriate  for  use. 

Subpart  K— Waste  Disposal 


§20.1001    General 

A  licensee  shall  dispose  of  licensed 
material  only — 

(a)  By  transfer  to  an  authorized 
recipient  as  provided  in  S  20.1006  or  in 
the  regulations  in  Parts  30, 40. 60.  61,  701 
or  72  of  this  chapter 

(b]  By  decay  in  storage; 

(c]  By  release  in  effluents  within  the 
constraints  in  S§  20.301  and  20.303;  or 

(d)  As  authorized  under  S  S  20.1002. 
20.1003.  2ai004.  or  20.1005. 

§20.1002    Met>K>d  for  obtaining  ^ipraval 
of  proposed  dtspossi  procedure*. 

(a)  A  licensee  or  applicant  for  a 
license  may  apply  to  the  Commission  for 
approval  of  proposed  procedures,  not 
otherwise  authorized  in  the  regulations 
in  this  chapter,  to  dispose  of  radioactive 
waste  generated  in  the  licensee's 
activities.  Each  application  shall 
include — 

(1)  A  description  of  the  radioactive 
waste,  including  the  physical  and 
chemical  properties  important  to  risk 
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evaluation,  and  the  proposed  manner 
and  conditions  of  waste  disposal; 

(2)  An  analysis  and  evaluation  of 
pertinent  information  on  the  nature  of 
the  environment; 

(3)  The  nature  and  location  of  other 
potentially  affected  Hcensed  and 
unlicensed  facilities;  and 

(4)  Procedures  to  ensure  that  doses 
are  maintained  ALARA  and  within  the 
dose  limits  in  this  part. 

(b)  A  person  must  file  an  application 
for  a  license  to  receive  radioactive 
waste  from  other  persons  for  disposal  at 
a  land  disposal  facility  under  Part  61  of 
this  chapter  or  at  a  geologic  repository 
under  Part  60  of  this  chapter. 


§20.1003    DiipoMlby 


Into  sanitary 


(a)  A  licensee  may  discharge  Ucensed 
material  into  sanitary  sewerage  if  each 
of  the  following  conditions  is  satisfied. 

(1)  The  material  is  readily  soluble  in 
water. 

(2)  The  quantity  of  licensed  or  other 
radioactive  material  that  the  licensee 
releases  into  the  sewer  in  one  month 
divided  by  the  average  monthly  volume 
of  water  released  into  the  sewer  by  the 
licensee  does  not  exceed  the 
concentration  hsted  in  Table  3  of 
Appendix  B  of  this  part. 

(3)  If  more  than  one  radionuclide  is 
released,  the  following  conditions  must 
also  be  satisfied: 

(i)  The  licensee  shall  determine  the 
fraction  obtained  by  dividing  the  actual 
monthly  average  concentrations  of  each 
radionuclide  released  by  the  licensee 
into  the  sewer  by  the  monthly  average 
concentration  of  the  radionuclide  listed 
in  Table  3  of  Appendix  B  of  this  part; 
and 

(ii)  The  sum  of  the  fractions  for  each 
radionuclide  required  by  paragraph 
(a)(3)(i)  of  this  section  does  not  exceed 
unity. 

(4)  The  gross  quantity  of  licensed  and 
other  radioactive  material  that  the 
licensee  releases  into  the  sanitary 
sewerage  system  in  a  year  does  not 
exceed  5  curies  (185  GBq)  of  hydrogen-3, 
1  curie  (37  GBq)  of  carbon-14.  and  1 
curie  (37  GBq)  of  all  othe  radioactive 
materials. 

(b)  Excreta  from  individuals 
undergoing  medical  diagnosis  or  therapy 
with  radioactive  material  shall  be 
exempt  from  any  limitations  contained 
in  paragraph  (a)  of  this  section. 


S  2a  1004    TrMtmentor 
hie  hMratlon. 


by 


and  within  the  constraints  in  ${  20.301 
and  2a303. 

S2ai005   Diapoeal  of  apeeiflc  wattes. 

(a)  A  licensee  may  dispose  of  the 
following  licensed  material  as  if  it  were 
not  radioactive: 

(1)  0.05  microcurie  (1.85  kBq),  or  less, 
of  hydrogen-3  or  carbon-14  per  gram  of 
medium  used  for  liquid  scintillation 
counting. 

(2)  0.05  microcurie  (1.85  kBq),  or  less, 
of  hydrogen-3  or  carbon-14  per  gram  of 
animal  tissue,  averaged  over  the  weight 
of  the  entire  animal. 

(b)  A  Ucensee  may  not  dispose  of 
tissue  under  paragraph  (a)(2)  of  this 
section  in  a  manner  than  would  permit 
its  use  either  as  food  for  humans  or  as 
animal  feed. 

(c)  The  licensee  shall  maintain 
records  in  accordance  with  9  20.1108. 

(d)  The  licensee  shall  comply  with 
other  applicable  Federal,  State  and  local 
regulations  governing  other  toxic  or 
hazardous  properties  of  materials. 

§20.1006    Transfer  for  disposal  and 


A  licensee  may  treat  or  dispose  of 
licensed  material  by  incineration  only  in 
the  amounts  and  forms  specified  in 
t  20.1005,  or  as  specifically  approved  by 
the  Commission  pursuant  to  {  20.1002, 


(a)  The  requirements  of  this  section 
and  Appendix  F  of  this  part  are 
designed  to  control  transfers  of  low- 
level  radioactive  waste  intended  for 
disposal  at  a  land  disposal  facility  (as 
defined  in  Part  60  of  this  chapter), 
establish  a  manifest  tracking  system, 
and  supplement  existing  requirements 
concerning  transfers  and  recordkeeping 
for  such  wastes. 

(b)  Each  shipment  of  radioactive 
waste  intended  for  disposal  at  a 
Ucensed  land  disposal  facility  must  be 
accompanied  by  a  shipment  manifest  as 
specified  in  section  I  of  Appendix  F  of 
this  part. 

(c)  Each  shipment  manifest  shall 
include  a  certification  by  the  waste 
generator  as  specified  in  section  II  of 
Appendix  F  of  this  part. 

(d)  Each  person  involved  in  the 
transfer  for  disposal  and  disposal  of 
waste,  including  the  waste  generator, 
waste  collector,  waste  processor,  and 
disposal  facility  operator,  shall  comply 
with  the  requirements  specified  in 
section  III  of  Appendix  F  of  this  part 

Subpart  L — Records 

§  20.1 101    General  provisions. 

Each  licensee  shall  clearly  indicate 
the  radiation  units  of  all  quantities  on 
records  required  by  this  part. 

§  20.1 102    Records  of  radiation  protection 
program.  Including  AiJ^RA  provisions. 

(a)  Each  licensee  shall  maintain 
records  showing — 


(1)  The  radiation  protection  program, 
including  provisions  for  maintaining 
doses  ALARA;  and 

(2)  The  examination  and  verification 
of  program  features  and  records,  and 
actions  taken  by  licensee  management, 
or  its  designee,  adequate  to  demonstrate 
compliance  with  the  requirements  in 

S  20.102  for  maintaining  doses  ALARA 
and  to  demonstrate  implementation  of 
the  licensee's  ALARA  program. 

(b)  The  licensee  shall  retain  these 
records  for  two  years  or  until 
completion  of  the  first  inspection  of  the 
radiation  protection  aspects  of  the 
hcehsee's  program,  whichever  is  longer. 

§20.1103    Records  Of  surveys. 

(a)  Each  hcensee  shall  maintain 
records  showing  the  results  of  surveys 
and  calibrations  required  by  §§  20.501 
and  20.905(b).  The  licensee  shall  retain 
these  records  for  two  years  after  the 
record  is  made  or  until  completion  of  the 
first  inspection  of  the  radiation 
protection  aspects  of  the  licensee's 
program,  whichever  is  longer. 

(b)  The  licensee  shall  retain  each  of 
the  following  records  required  6y 

§  20.703(a)(2)(ii)  until  the  Commission 
terminates  each  pertinent  license 
requiring  the  record: 

(1)  Records  of  the  results  of  surveys  to 
determine  individual  intakes  of 
radioactive  material  and  used  in  the 
assessment  of  internal  dose. 

(2)  Records  of  the  results  of  surveys  to 
determine  the  dose  from  external 
sources  and  used,  in  the  absence  of 
individual  monitoring  data,  in  the 
assessment  of  individual  dose 
equivalents. 

(3)  Records  of  the  results  of  surveys 
used  to  evaluate  the  release  of 
radioactive  effluents  to  the  environment. 

§  20. 1 1 04    Determination  of  prior 
occupational  dose. 

(a)  The  licensee  shall  determine — 

(1)  The  occupational  radiation  dose 
received  during  the  current  calendar 
year  by  each  individual  who  enters  the 
licensee's  restricted  or  controlled  area 
and  is  likely  to  receive  in  a  year  an 
occupational  dose  requiring  provision  of 
individual  monitoring  devices  or 
services  pursuant  to  §  20.502;  and 

(2)  Prior  to  permitting  an  individual  to 
participate  in  a  planned  special 
exposure,  all  planned  special  exposures 
and  overexposures  (including  doses 
received  during  accidents  and 
emergencies)  received  during  the 
lifetime  of  the  individual. 

(b)  The  licensee  shall  determine  the 
exposure  history,  as  required  by 
paragraph  (a)  of  this  section,  and  record 
on  NRC  Form  4,  or  other  clear  and 


Federal  Reggter  /  Vol  50.  No.  245  /  Friday,  DeGember  20.  1965  /  Proposed  Rules 52^r 


legible  record,  all  of  the  information 
required  in  that  form.'  The  form  or 
record  must  show  each  period  in  which 
the  individual  received  occupational 
exposure  to  radiation  or  radioactive 
material  and  must  be  signed  by  the 
individual  who  received  the  exposure. 

(c)  The  records  on  NRC  Form  4  shall 
be  retained  until  the  Commission 
terminates  each  pertinent  license 
requiring  this  record.  Arrangements  may 
be  made  for  transfer  of  the  records  to 
the  NRC  upon  termination  of  the  license. 
The  licensee  shall  retain  records  used  in 
preparing  NRC  Form  4  for  two  years 
after  the  record  is  made  or  until 
completion  of  the  first  inspection  of  the 
radiation  protection  aspects  of  the 
licensee's  program,  whichever  is  longer. 

(d)  The  licensee  shall  attempt  to 
obtain  reports  of  the  individual's 
previously  accumulated  effective  dose 
equivalent  by  telephone,  telegram, 
electronic  media,  or  letter.  The  licensee 
shall  request  a  follow-up  written 
verification  of  dose  data  received  via 
telephone,  telegram,  or  electronic  media. 
The  licensee  may  accept  an  up-to-date 
NRC  Form  4  signed  by  the  individual 
and  countersigned  by  an  appropriate 
official  of  the  most  recent  employer  for 
work  involving  radiation  exposure,  or 
the  individual's  current  employer,  if  the 
individual  is  not  employed  by  the 
licensee.  For  each  period  for  which  the 
licensee  obtains  reports,  the  licensee 
shall  use  the  dose  shown  in  the  report  in 
preparing  NRC  Form  4.  If  a 
determination  had  been  made  that  the 
individual  Was  unlikely  to  receive  doses 
for  which  monitoring  was  required 
under  §  20.502,  it  shall  be  assumed  that 
the  individual  has  received  a  dose  equal 
to  the  minimum  doses  which  would 
require  monitoring.  For  each  quarter  for 
which  the  licensee  is  unable  to  obtain 
complete  reports  of  the  individual's 
occupational  dose,  the  licensee  shall 
assume  that — 

(1)  The  individual  has  received  l.£5 
rems  (12.5  mSv)  per  calendar  quarter  of 
the  current  year;  and 

(2)  The  individual  is  not  available  for 
planned  special  exposures. 

§  20. 1105    Records  of  planned  speetai 
exposures. 

(a)  The  licensee  shall  maintain 
records  which  describe,  for  each  use  of 


'  Licensees  are  not  required  to  reevaluate  the 
separate  external  dose  equivalents  aitd  internal 
committed  dose  equivalents  or  intakes  of 
radionuclides  assessed  under  the  regulations  in 

effect  before .  Further,  occopodonal  exposure 

histories  obtained  and  recorded  on  NRC  Form  4 
before  ——  would  not  have  included  effective 
dose  equivalent,  bat  may  be  used  in  the  absence  of 
specific  information  on  the  intake  of  radionuclides 
by  the  individual. 


the  provisions  of  f  20.206  for  planned 
special  exposures — 

(1]  Evaluations  made  pursuant  to 
§  20.206(a]  before  the  planned  special 
exposure; 

(2)  The  name  of  the  management 
official  who  authorized  the  planned 
special  exposure  pursuant  to  $  20.206(b) 
and  a  copy  of  the  signed  authorization; 

(3)  What  actions  were  necessary; 

(4)  Why  the  actions  were  necessary; 

(5)  How  doses  were  maintained 
ALARA:and 

(ej  What  individual  and  collective 
doses  were  expected  to  result,  and  the 
doses  actually  received  in  the  planned 
special  exposure. 

(b)  The  licenee  shall  retain  the  records 
until  the  Commission  terminates  each 
pertinent  license  requiring  these  records. 

§20.1106    Records  Of  Individual 
monitoring  results. 

(a)  Each  licensee  shall  maintain 
records  of  doses  received  by  all 
individuals  for  whom  monitoring  was 
required  under  normal  operating 
conditions,  and  all  doses  due  to 
overexposures,  planned  special 
exposures,  accidents  and  emergency 
conditions. 

(b)  Each  licensee  required  by  fi  20.502 
to  provide  individual  monitoring  devices 
to  assess  external  dose  equivalent  shall 
maintain  records  of  the  results.* 

(c)  Each  licensee  required  by  §  2a502 
or  a  specific  license  condition  to  assess 
individual  internal  effective  dose 
equivalent  shall  maintain  records  of  the 
results  that  contain — 

{!)  The  estimated  amounts  of  the 
radionuclides  providing  signiflcant 
exposures  as  a  result  of  an  intake;  and 

(2)  The  total  effective  dose  equivalent 
assigned  to  the  intake  of  radionuclides. 

(d)  Each  licensee  shall  add  the 
assessments  of  individual  external  dose 
equivalent  and  internal  effective  dose 
equivalent  resultmg  from  the  intake  of 
radioactive  material  for  individuals  for 
whom  monitoring  is  required  by  S  20.502 
or  a  specific  license  condition.  The 
licensee  shall  enter  this  sum  and 
maintain  the  records  specifled  in 
paragraphs  (a)  and  (b)  o'f  this  section  on 
NRC  Form  5.  in  accordance  with  the 
instructions  for  NRC  Form  5,  or  on  clear 
and  legible  records  containing  all  of  the 
information  required  by  NRC  Form  5. 

(1)  Where  specific  information  on  the 
physical  and  biochemical  properties  of 
the  radionuclides  involved  and  their 
behavior  in  an  individual  is  known  and 
differs  from  the  instructions  for  NRC 
Form  5.  the  licensee  may  use  that 


information.  If  specific  information  on 
an  individual  is  used,  the  licensee  shall 
document  or  reference  in  the 
individual's  record  the  information  and 
the  calculation  techniques  and  models 
used. 

(2)  The  licensee  shall  enter  on  NRC 
Form  5,  or  equivalent  record — 

(i)  External  deep  dose  equivalent 
doses  for  periods  of  time  not  exceeding 
one  calendar  quarter  and 

(ii)  Dose  equivalents  resulting  from 
the  intake  of  radioactive  material,  and 
the  summation  of  dose  equivalents  from 
external  sources  and  from  intake,  for 
periods  of  time  not  exceeding  one  year. 

(3)  The  licensee  shall  maintain  the 
records  of  dose  to  an  embryo/fetus  with 
the  records  of  dose  to  the  mother. 

(e)  Each  licensee  subject  to  §  20.501(c) 
of  this  part,  in  addition  to  preserving 
personnel  monitoring  records  in 
accordance  with  this  section,  shall  also 
preserve  with  these  records  copies  of 
pertinent  personnel  dosimetry  processor 
accreditation  certificates  from  the 
National  Voluntary  Laboratory 
Accreditation  Program  as  necessary  to 
demonstrate  compUance  with  S  20.501(c) 
after  [date  to  be  determined  in  separate 
rulemaking  action]. 

(f)  The  licensee  shall  retain  each 
required  form  or  record  until  the 
Conunission  terminates  each  pertinent 
license  requiring  the  record. 

§20.1107    Records  of  release  of 

radioactive  material  in  effluents. 

(a)  Each  licensee  shall  maintain 
records  of  the  identity  and  quantity  of 
radioactive  material  in  effluents 
released  to  unrestricted  areas,  within 
the  constraints  in  S  i  20.301  and  2a303, 
except  that  the  identity  of  the  individual 
radionuclide  in  effluents  needs  not  be 
documented  if  the  total  concentration  of 
such  unknown  radionuclides  is  less  than 
10%  of  the  limit  for  unknown  mixtures. 

(b)  The  licensee  shall  retain  the 
records  required  by  paragraph  (a)  of  diis 
section  until  the  Commission  terminates 
each  pertinent  license  requiring  die 
record. 


§20.1108    Records  of  waste  < 

(a)  Each  licensee  shall  maintain 
records  of  the  disposal  of  licensed 
materials  made  under  §  S  20.1002, 
20.1003,  20.1004,  20.1005,  and  disposal  by 
burial  in  soil,  as  authorized  before 
January  28, 1981.  • 


*  Assessments  of  dose  equivalent  (rem  or  sievert) 

and  records  made  using  units  in  affect  t>«fore 

need  not  be  changed. 


*A  previous  {  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28, 1981,  without  specific  Commissioo 
authorization. 


l||it-     ''li'lL,     'Ml^ 


52038  Federal  Register  /  Vol.  50,  No.  245  /  Friday.  December  20,  1985  /  Proposed  Rules 


(b)  The  licensee  shall  retain  the 
records  required  by  paragraph  (a)  of  this 
section  until  the  Commission  terminates 
each  pertinent  license  requiring  the 
record. 

S20.110t    Fonn  of  rMords. 

The  licensee  may  retain  the  original 
record  or  reproduced  copy  or  microform 
of  any  record  required  by  this  part  if— 

(a)  The  reproduced  copy  shows  a 
signature  by  the  licensee  or  is 
authorized  to  be  a  copy  of  the  official, 
original  record;  and 

(b)  The  microform  is  capable  of 
producing  a  clear  and  legible  copy  after 
storage  for  the  period  specified  by 
Commission  regulations. 

Subpart  M— Reports 

{20.1201    Itaportsofttwftorlossof 


(a)  Telephone  of  reports.  (1)  Bach 
licensee  shall  report  by  telephone  as 
follows: 

(i)  Immediately  after  its  occurrence 
becomes  known  to  the  licensee,  any 
lost  stolen,  or  missing  licensed  material 
in  such  quantities  and  tmder  such 
circumstances  that  it  appears  to  the 
licensee  that  a  substantial  exposure 
could  result  to  persons  in  unrestricted 
areas;  or 

(ii)  Within  30  days  after  the 
occiurence  of  any  lost,  stolen  or  missing 
licensed  material  becomes  known  to  the 
licensee,  all  licensed  material  in  a 
quantity  greater  than  ten  times  the 
quantity  specified  in  Appendix  C  of  this 
part  which  is  still  missing  at  this  time. 

(2)  Reports  must  be  made  as  follows: 

(i)  Licensees  having  an  installed 
Emergency  Notification  System  shall 
make  the  reports  to  the  NRC  Operations 
Center  in  accordance  with  §  50.72  of  this 
chapter;  and 

(ii)  All  other  licensees  shall  make 
reports  to  the  Administrator  of  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  of  this  part 

(b)  Written  reports.  (1)  Each  licensee 
who  is  required  to  make  a  report  under 
paragraph  (a)  of  this  section  shall, 
within  30  days  after  learning  of  the 
occurence  of  any  lost  stolen  or  missing 
licensed  material,  report  in  writing  the 
following  information: 

(i)  A  description  of  the  licensed 
material  involved,  including  kind, 
quantity,  and  chemical  and  physical 
form; 

(ii)  A  description  of  the  circumstances 
under  which  the  loss  or  theft  occurred; 

(iii)  A  statement  of  disposition,  or 
probable  disposition,  of  Uie  licensed 
material  involved: 

(iv)  Exposure  of  individuals  to 
radiation,  circumstances  under  which 


the  exposure  occurred,  and  the  possible 
effective  dose  equivalent  to  persons  in 
unrestricted  areas; 

(v)  Actions  which  have  been  taken,  or 
will  be  taken,  to  recover  the  material; 
and 

(vi)  Procedures  or  measures  which 
have  been,  or  will  be,  adopted  to  ensure 
against  a  recurrence  of  the  lose  or  theft 
of  licensed  material. 

(2)  Reports  must  be  made  as  follows: 

(i)  For  holders  of  an  operating  license 
for  a  nuclear  power  plant,  the  events 
included  in  paragraph  (b)  of  this  section 
must  be  reported  in  accordance  with  the 
procedures  described  in  9  50.73(b),  (c), 
(d),  (e),  and  (g)  of  this  chapter  and  must 
include  the  information  required  in 
paragraph  (b)(1)  of  this  section. 
.  (ii)  All  oUier  licensees  shall  make 
reports  to  the  Administrator  of  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  of  this  part. 

(c)  A  duplicate  report  is  not  required  if 
the  licensee  is  also  required  to  submit  a 
report  pursuant  to  S9  30.55(c),  40.64(c), 
50.72,  50.73.  70.52,  73.27(b), 
73.67(e)(3)(vi),  73.67(g)(3) (ui).  73.71,  or 
150.19(c)  of  this  chapter. 

(d)  Subsequent  to  filing  the  written 
report  the  licensee  shall  also  report  any 
additional  substantive  information  on 
the  loss  or  theft  within  30  days  after  the 
licensee  learns  of  such  information. 

(e)  The  licensee  shall  prepare  any 
reports  filed  with  the  Commission 
pursuant  to  this  section  so  that  names  of 
individuals  who  may  have  received 
exposure  to  radiation  are  stated  in  a 
separate  and  detachable  part  of  the 
report. 

920.1202    Notification  of  incktent*. 

(a)  Immediate  notification.  Each 
licensee  shall  immediately  report  any 
event  involving  byproduct,  source,  or 
special  nuclear  material  possessed  by 
the  licensee  which  may  have  caused,  or 
threatens  to  cause,  any  of  the  following 
conditions — 

(1)  An  individual  to  receive  a  deep 
dose  equivalent  of  25  rems  (0.25  Sv)  or 
more,  a  dose  equivalent  to  the  lens  of 
the  eye  of  75  rems  (0.75  Sv)  or  more,  or  a 
absorbed  dose  to  tne  skin  or  extremities 
of  250  rads  (2.5  Gy)  or  more;  or 

(2)  The  release  or  radioactive 
material,  inside  or  outside  of  a  restricted 
area,  so  that,  had  an  individual  been 
present  for  24  hours — 

(i)  The  individual  could  have  received 
an  intake  five  times  the  occupational 
annual  limit  of  intake;  or 

(ii)  For  licensees  operating  under  the 
provisions  of  9  20.205.  the  individual 
could  have  received  an  effective  dose 
equivalent  of  5  rems  in  a  year. 

(iii)  The  provisions  of  paragraphs 
(a)(2](i)  and  (a)(2)(ii)  of  this  section  do 


not  apply  to  locations  where  personnel 
are  not  normally  stationed  during 
routine  operations,  such  as  hot-cells  or 
process  enclosures. 

(b)  Twenty-four  hour  notification. 
Each  licensee  shall,  within  24  hours  of 
discovery  of  the  event,  report  any  event 
involving  loss  of  control  of  licensed 
material  possessed  by  the  hcensee 
which  may  have  caused,  or  threatens  to 
cause,  any  of  the  following  conditions — 

(1)  An  individual  to  receive,  in  a 
period  of  24  hours,  a  deep  dose 
equivalent  exceeding  5  rems  (0.05  Sv),  a 
dose  equivalent  to  the  lens  of  the  eye 
exceeding  15  rems  (0.15  Sv],  or  a  dose 
equivalent  to  the  skin  or  extremities 
exceeding  50  rems  (0.5  Sv).  This  dose 
not  include  doses  which  result  from 
planned  special  exposures,  which  are 
within  the  limits  for  planned  special 
exposures  and  which  are  reported  under 
9  20.1204;  or 

(2)  The  release  of  radioactive 
material,  inside  or  outside  of  a  restricted 
area,  so  that,  had  an  individual  been 
present  for  24  hours — 

(i)  The  individual  could  have  received 
an  intake  in  excess  of  one  occupational 
annual  limit  of  intake;  or 

(ii)  For  hcensees  operating  under  the 
provisions  of  9  20.205,  the  individual 
could  have  received  an  effective  dose 
equivalent  of  3  rems  (0.03  Sv)  in  a  year. 

(iii)  The  provisions  of  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section  do 
not  apply  to  locations  where  personnel 
are  not  normally  stationed  during 
routine  operations,  such  as  hot-cells  or 
process  enclosures. 

(c)  The  licensee  shall  prepare  any 
report  filed  with  the  Commission 
pursuant  to  this  section  so  that  names  of 
individuals  who  have  received  exposure 
to  radiation  or  radioactive  material  are 
stated  in  a  separate  and  detachable  part 
of  the  report. 

(d)  Reports  made  by  licensees  in 
response  to  the  requirements  of  this 
section  must  be  made  as  follows: 

(1)  Licensees  that  have  an  installed 
Emergency  Notification  System  shall 
make  the  reports  req'Uired  by  paragraphs 
(a)  and  (b)  of  this  section  to  the  NRC 
Operations  Center  in  accordence  with 

9  50.72  of  this  chapter 

(2)  All  other  licensees  shall  make  the 
reports  required  by  paragraphs  (a)(b)  of 
this  section  by  telephone  and  by 
telegram,  mailgram,  or  facsimile  to  the 
Administrator  of  the  appropriate  NRC     .« 
Regional  Office  listed  in  Appendix  D  of  . 
this  part. 
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S  20.1203    Rtports  of  ov«r*xpo«ur*s  and 
•xcMsiv*  radtatkm  l«v«to  and 
concantratktna  of  radtoactiv*  materiaL 

(a)  In  addition  to  notification  required 
by  §  20.1202,  each  licensee  shall  submit 
a  follow-up  report,  in  writing,  within  30 
days  after  becoming  aware  of  the 
following  occurrences: 

(1)  An  individual  has  received  an 
occupational  effective  dose  equivalent 
in  excess  of  the  annual  dose  limits  in  §§ 
20.201,  20.205.  and  20.207,  or  in  excess  of 
any  applicable  limit  in  the  license. 

(2)  Levels  of  radiation  or 
concentrations  of  radioactive  materials 
in  a  restricted  area  are  in  excess  of  any 
applicable  limit  in  the  license; 

(3)  Any  incident  for  which  notification 
is  required  by  5  20.1202; 

(4)  An  individual  member  of  the 
public  has  received  a  dose  equivalent  is 
excess  of  the  public  dose  limit  in 

S  20.301; 

(5)  Levels  of  radiation  or 
concentrations  of  radioactive  material 
(whether  or  not  involving  excessive 
exposure  of  any  individual)  in  an 
unrestricted  area  are  in  excess  of  ten 
times  any  applicable  limit  in  the  license; 

(b)(1)  Each  report  required  by 
paragraph  (a)  of  this  section  must 
describe  the  extent  of  exposure  of 
individuals  to  radiation  and  radioactive 
material,  including — 

(i)  Estimates  of  each  individual's  dose 
equivalent; 

(ii)  The  levels  of  radiation  and 
concentrations  of  radioactive  material 
involved; 

(iii)  The  cause  of  the^exposure,  levels, 
or  concentrations;  and 

(iv)  Corrective  steps  taken  or  planned 
to  ensure  against  a  recurrence. 

(2)  The  licensee  shall  include  in  each 
report  positive  identification  of  each 
occupationally  exposed  individual, 
including  the  name,  social  security 
number,  and  date  of  birth.  The  licensee 
shall  prepare  the  report  so  that  this 
information  is  stated  in  a  separate  and 
detachable  part  of  the  report. 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
licensee  operating  a  uranium  fuel  cycle 
facility  shall  make  a  report  in  writing  of 
levels  of  radiation  or  releases  of 
radioactive  materials  in  excess  of  the 
limits  specified  in  40  CFR  Part  190, 
"Environmental  Radiation  Protection 
Standards  for  Nuclear  Power 
Operations,"  or  in  excess  of  license 
conditions  related  to  compliance  with  40 
CFR  Part  190.  Each  report  required  by 
this  paragraph  shall  describe: 

(1)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
material: 


(2)  Levels  of  radiation  or 
concentrations  of  radioactive  material 
involved; 

(3)  The  cause  of  the  exposure.  levels, 
or  concentrations;  and 

(4)  Corrective  steps  taken  or  planned 
to  ensure  against  a  recurrence,  including 
the  schedule  for  achieving  conformance 
with  40  CFR  Part  190  and  with 
associated  license  conditions. 

(d)  For  holders  of  an  operating  license 
for  a  nuclear  power  plant,  the 
occurrences  included  in  paragraphs  (a) 
or  (c)  of  this  section  must  be  reported  in 
accordance  with  the  procedures 
described  in  SS  50.73(b),  (c).  (d),  (e),  and 
(g)  of  this  chapter  and  must  also  include 
the  information  required  by  paragraphs 
(a)  and  (c)  of  this  section.  Occiurences 
reported  in  accordance  with  S  50.73  of 
this  chapter  need  not  be  reported  by  a 
duplicate  report  under  paragraphs  (a)  or 
(c)  of  this  section. 

(e)  All  other  licensees  who  make 
reports  under  paragraphs  (a)  or  (c)  of 
this  section  shall,  within  30  days  after 
learning  of  the  overexposure  or 
excessive  level  or  concentration,  make  a 
report  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Document 
Control  Desk,  Washington,  DC  20555, 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  listed  in  Appendix  D  of 
this  part. 

S  20.1204    Reports  of  planned  special 
exposures. 

The  licensee  shall  submit  a  written 
report  to  the  Administrator  of  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  of  this  part,  within  15 
days  following  any  planned  special 
exposure  conducted  in  accordance  with 
§  20.206,  informing  the  Conunission  that 
a  planned  special  exposure  was 
conducted,  and  indicating  the  date  the 
planned  special  exposure  occurred. 

§  20.1205    Reports  of  exeedlng  refarance 
levels. 

(a)  Each  licensee  shall  report  in 
writing,  within  30  days  after  becoming 
aware  that  an  individual  member  of  the 
public  has  received,  or  is  likely  to 
receive,  in  a  calendar  year,  an  effective 
dose  equivalent  in  excess  of  0.1  rem  (1 
mSv).  the  reference  level  established  in 
S  20.303(a)  or  in  excess  of  any  level 
approved  imder  the  provisions  of 

§  20.303(c). 

(b)  In  the  report  required  by 
paragraph  (a)  the  licensee  shall 
identify — 

(1)  The  location  of  the  individual 
member(s)  of  the  public  involved; 

(2)  The  effective  dose  equivalent  of 
the  individual  member(s)  of  the  public, 
including  levels  of  radiation  and 
concentrations  of  radionuclides 


involved,  demonstrating  that  the  0.5  rem 
(5  mSv)  limit  in  {  20.301  has  not  been 
exceeded; 

(3)  The  cause  of  the  exposure  levels  or 
concentrations:  and 

(4)  The  corrective  steps  taken  or 
planned  to  ensure  that  expostuvs  are 
maintained  ALARA. 

(c)  For  holders  of  an  operating  license 
for  a  nuclear  power  plant  the  report 
required  by  paragraph  (a)  of  this  section 
must  be  reported  in  accordance  with  the 
procedures  described  in  {  50.73(b),  (c). 
(d),  (e),  and  (g)  of  this  chapter  and  must 
include  the  information  required  by 
paragraph  (b)  of  this  section. 

(d)  All  other  licensees  who  make 
reports  under  paragraph  (a)  of  this  ' 
section  shall  make  the  report  in  writing 
to  the  U.S.  Nuclear  Regulatory 
Conunission,  Docimient  Control  Desk, 
Washington,  DC  20555,  with  a  copy  to 
the  Administrator  of  the  appropriate 
NRC  Regional  Office  listed  in  Appendix 
D  of  this  part 

(e)  A  duplicate  report  is  not  required  if 
the  licensee  is  also  required  to  submit  a 
report  pursuant  to  S  S  30.55(c),  40.64(0), 
50.72,  50.73,  70.52,  73.27(b), 
73.67(e)(3)(vi).  73.67(g)(3)(ui).  73.71  or 
150.19(c)  of  this  chapter. 

920.1206    Report*  of  personnel 
nMHittorlng. 

Each  person  described  in  fi  20.1207 
shall,  by  August  1  of  each  calendar  year, 
submit  to  the  Director,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  the  reports  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
covering  the  preceding  calender  year.* 

(a)  A  report  of  either  (1)  The  total 
number  of  individuals  for  whom 
personnel  monitoring  devices  or 
services  were  required  under  S  20.502  or 
S  34.33(a)  of  this  chapter  during  the 
calendar  yean  or  (2)  the  total  number  of 
individuals  for  whom  personnel 
monitoring  devices  or  services  were 
provided  during  the  calendar  yean 
Provided,  however,  that  such  total 
includes  at  least  the  number  of 
individuals  required  to  be  reported 
under  paragraph  (a)(1)  of  this  section. 
The  report  shall  indicate  whether  it  is 
submitted  in  accordance  with  paragraph 
(a)(1)  or  (a)(2)  of  this  section.  IJf 
personnel  monitoring  devices  or 
services  were  not  required  to  be 
provided  to  any  individual  by  the 
licensee  under  $  20.502  or  S  34.33(a)  of 
this  chapter  during  the  calendar  year. 


*  A  licentee  whose  license  expires  or  tenninates 
prior  to  or  on  the'last  day  of  the  calendar  year  shall 
submit  reports  at  th^ expiration  or  termination  of 
the  license,  covering  that  part  of  the  year  during 
which  the  license  was  in  effect. 
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the  Kcensee  shall  submit  a  negative 
report  indicating  that  such  persoraiei 
monitoring  devices  or  services  were  not 
required. 

(b)  A  statistical  summary  report  of  the 
personnel  monitoring  information 
recorded  by  the  licensee  for  individuals 
for  whom  personnel  monitoring  devices 
or  services  were  either  required  or 
provided,  as  described  in  paragraph  (a) 
at  this  section,  indicating  the  number  of 
individuals  whose  total  effective  dose 
equivalent  recorded  during  the  previous 
calendar  year  was  in  each  of  the 
following  estimated  ranges: 


Eslnalad  rangw  of  effective  dose  aquwalenl 
in  ramt* 

Numbarol 

MMduatt 

■••Kh 

lano* 

MmnnM*  tKiKmmt  In*  ttwi  0  T      

. — 

01  MQK 

07<^ioQ5 

05*00,15 

OKIp  1 

1  >^9 

2 10  3 _      __    

91o« 

At^n 

*•"■ 

«in  T           

7  M  II 

R  m  a 

otnin                             

10H>11      

11  to  1? 

1?  + 

■InfMdual  vakMs  exacflv  aoual  to  » 
ranges  ol  enecava  dots  aawatem  that  be  reported  i 
hnjhoi  ranfa-  The  lowr  evooeure  range  dale  are  leuuaed  in 
ordw  to  obtain  bener  momaaon  about  the  eebmaied  eNec- 
Ine  doee  aquvatam  aouaav  leoorded.  TNs  section  doet  not 
raqara  aniiweJ  iiiaaaiaiiiiuiaa. 


§  20.1207    n«porta  of  pwowwl 
monitOflKQ  on  tcrminatKM  of  wiiploy  iiMiit 
or  work. 

(a)  This  section  applies  to  each  person 
Ucensed  by  the  Commissicm  to: 

(1)  Operate  a  nuclear  reactor  designed 
to  produce  electrical  or  heat  energy 
pursuant  to  §  50.21(b)  or  §  50.22  of  this 
chapter  or  a  testing  facility  as  defined  in 
S  S0.2(r)  of  this  chapter 

(2)  Possess  or  use  byproduct  material 
for  purposes  of  radiography  pursuant  to 
Parts  30  and  34  of  this  chapter, 

(3)  Possess  or  use  at  any  one  time,  for 
purposes  of  fuel  processing,  fabricating, 
or  reprocessing,  special  nuclear  material 
in  a  quantity  exceeding  5.000  grams  of 
contained  nranium-235.  uranium-233,  or 
plutonium  or  any  combination  thereof 
pursuant  to  Part  70  of  this  chapter, 

(4)  Possess  high-level  radioactive 
waste  at  a  geologic  repository 


operations  area  pursuant  to  Part  60  of 
this  chapter  or 

(5)  Possess  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  pursuant  to  Part  72 
of  this  chapter  or 

(6)  Possess  or  use  at  any  time,  for 
processing  or  manufacturing  for 
distribution  pursuant  to  Parts  30,  32,  or 
33  of  this  Chapter,  byproduct  material  in 
quantities  exceeding  any  one  of  the 
following  quantities: 


Cs«wn-137..„ 
Cataall.«0 


Qotd-ISS 

Kx«ne-131 

(ndum-ISZ 

Krypton-8S 

Prometum-147 
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1 

1 

100 

1 

10 

1.000 

10 

1.000 


*The  Commission  may  require  as  a  license  condition,  or 
by  rule.  re];u)ation  or  order  pursuant  to  f  20.50Z.  reports 
from  licensees  who  are  lioamiad  to  use  radio  nuclides  not 
on  this  list,  in  quantities  sufficient  to  cause  comparable 
radiatioo  levels. 

(7)  Receive  radioactive  waste  from 
other  persons  for  disposal  under  Part  61 
of  this  chapter. 

(b)  When  an  individual.terminates 
employment  with  a  licensee  described  in 
paragraph  (a)  of  this  section,  or  an 
individual  assigned  to  work  in  such  a 
licensee's  facility,  but  not  employed  by 
the  licensee,  complete  the  work 
assignment  in  the  licensee's  facility,  the 
licensee  shall  furnish  to  the  Director. 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  a  report  of  the 
individual's  exposures  to  radiation  and 
radioactive  material,  incurred  during  the 
period  of  emplojrment  or  work 
assignment  in  the  licensee's  facility, 
containing  information  recorded  by  the 
licensee  pursuant  to  S  20.1106.  Such 
report  shall  be  furnished  within  30  days 
after  the  exposure  of  the  individual  has 
been  determined  by  the  licensee  or  90 
days  after  the  date  of  termination  of 
employment  or  work  assignment, 
whichever  is  earlier. 

Subpart  N— Exemptions  and  Additional 
Requirements 

§  20. 1 301    Applications  for  exemptions. 

The  Commission  may,  upon 
application  by  a  licensee  or  upon  its 
own  initiative,  grant  an  exemption  from 
the  requirements  of  the  regulations  in 


this  part  if  it  determines  the  exemption 
is  authorized  by  law  and  would  not 
result  in  undue  hazard  to  life  or 
property.        ' 

§20.1302    Additional  requirements. 

The  Commission  may.  by  rule, 
regulation,  or  order,  impose 
requirements  on  a  licensee,  in  addition 
to  those  established  in  the  regulations  in 
this  part,  as  appropriate  or  necessary  to 
protect  health  or  to  minimize  danger  to 
life  or  property. 

Subpart  O— Enforcement 

§2ai401    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974;  or 

(3)  A  regulation  or  order  issued  under 
the  requirements  of  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section '234  of  the 
Atomic  Energy  Act  for  violation — 

(1)  Of  sections  53,  57,  62,  63,  81,  82, 
101, 103, 104. 107.  or  109  of  the  sections 
specified  in  paragraph  (b)(1)  of  this 
section: 

(2)  Of  section  206  of  the  Energy 
Reorganization  Act  of  1954; 

(3)  Of  any  rule,  regulation,  or  order 
issued  under  the  requirements  of  the 
sections  specified  in  paragraph  (b)(1)  of 
this  section; 

(4)  Of  any  term,  condition,  or 
limitation  of  any  license  issued  under 
the  sections  speciHed  in  paragraph  (b)(1) 
of  this  section;  or 

(5)  For  which  a  license  may  be 
revoked  under  section  186  of  the  Act. 

(c)  Any  person  who  willfully  violates  • 
a  provision  of  the  Act  or  regulation  or 
order  issued  under  the  requirements  of 
the  Act  may  be  guilty  of  a  crime  and, 
upon  conviction,  be  punished  by  fine  or 
imprisonment  or  both,  as  provided  by 
law.  i 
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APPENDIX  A 

PROTECTION  FACTORS  FOR  RESPIRATORS* 

ProtKtl 

on  Factors 

Tasttd  &  Ctrtified  EquipMnt 

0«$eripHon^ 

Modts^ 

Parti cu- 
Particu-   latts, 
latts    gasts, 
only     &  vapors' 

National  InstituU  for 
Occupational  Saftty  and 
Health/Hint  Safety  and 
Htalth  Adainistration  tests 
for  ptraissibility 

I.  AIR-PORIFYING  RESPIRATORS' 

F»cip<«ct,  hjIf-Mik' 
Factpitci,  full 
Faccpicct,  half-MSk, 
ful 1 ,  or  hood 

NP 
NP 
PP 

10 

SO 

1000 

30  CFR  Part  U. 
Subpart  K. 

11.   ATMOSPHERE-SUPPLYING 
RESPIRATORS 

-   • 

:  '.   ''    • 

1.  Air-lint  rtspirator 

-  • 

1 

FKtpiK*.  haU-Msk 

FKtplKt,  h«1f-MSk 
Facepitct,  full 
FKCpiKt,  full 
FKtpiKt,  full 
Hood 
Suit 

CF 

0  - 
CF 

0 
PO 

CF   . 
CF 

S 

■i 

30  CFR  Part  U. 
Subpart  J. 

i 

2.  Stif-containtd 

breathing  apparatus 
(SCBA) 

.  •• 

• 

FKtpiKt,  full 
FKtpiKt,  full 
FKtpiKt,  full 

FKtpiKt,  full 

0 
PO 
RD 
RP 

lO.OOO" 

s.ooo' 

30  CFR  Part  U. 
Subpart  H. 

III.   COMBINATION  RESPIRATORS 

* 

Any  ceabination  of  air- 
purifying  and  ataosptitrt- 
supplying  rtspirators 

V 

ProtKtion  fKtor 
for  typ*  and  aod* 
of  optration  as 
listwl  abov* 

30  CFR  Part  11. 
S11.63(b). 
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FOOTNOTES 

For  use  in  the  selection  of  respiratory  protective  devices  to  be 
used  only  where  the  contaminants'  have  been  identified  and  the  con- 
centrations (or  possible  concentrations)  are  known. 

Only  for  shaven  faces  and  where  nothing  interferes  with  the  seal  of 
tight-fitting  facepieces  against  the  skin.  (Hoods  and  suits  are 
excepted. ) 

The  mode  symbols  are  defined  as  follows: 

CF  =  continuous  flow 
0  -  denand 

NP  z  negative  pressure  (I.e.,  negative  phase  during  inhalation) 
PO  *   pressure  deiMnd  (i.e.,  always  positive  pressure) 
PP  =  positive  pressure 
RD  s  deinand,  recirculating  (dosed  circuit) 
RP  *  pressure  demand,  recirculating  (closed  circuit) 

1.   The  protection  factor  is  a  measure  of  the  degree  of  protection 
afforded  by  a  respirator,  defined  as  the  ratio  of  the  concentra- 
tion of  airborne  radioactive  material  outside  the  respiratory 
protective  equipment  to  that  inside  the  equipment  (usually  Inside 
the  facepiece)  under  conditions  of  use.  It  is  applied  to  the 
ambient  airborne  concentration  to  estimate  the  concentrations 
inhaled  by  the  wearer  according  to  the  following  formula: 


Concentration  inhaled 


Ambient  airborne  concentration 
Protection  factor 


The  protection  factors  apply: 

(a).  Only  for  individuals  trained  in  using  respirators  and 
wearing  properly  fitted  respirators  that  are  used  and 
maintained  under  supervision  in  a  well-planned  respiratory 
protective  program. 

(b)  For  air-purifying  respirators  only  when  high  efficiency 
particulate  filters  (above  99.97X  removal  efficiency  by 
thermally  generated  0.3  pm  dioctyl  phthalate  (OOP)  test  or 
equivalent)  are  used  in  atmospheres  not  deficient  in  oxygen 
and  not  containing  radioactive  gas  or  vapor  respiratory 
hazards. 

(c)  No  adjustment  is  to  be  made  for  the  use  of  sorbents  against 
radioactive  material  in  the  fona  of  gases  or  vapors. 

(d)  For  atmosphere-supplying  respirators  only  when  supplied 
with  adequate  respirable  air.  Respirable  air  shall  be 
provided  of  the  quality  and  quantity  required  in  accordance 
with  NIOSH/MSHA  certification  (descrioed  in  30  CFR  Part  11). 
Oxygen  and  air  shall  not  be  used  in  the  same  apparatus. 
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Excluding  radioactive  contaminants  that  present  an  absorption  or 
submersion  hazard.  For  tritium  oxide,  approximately  one-third  of 
the  intake  occurs  by  absorption  through  the  skin  so  that  an  overall 
protection  factor  of  less  than  2  is  appropriate  when  atmosphere- 
supplying  respirators  are  used  to  protect  against  tritium  oxide.   If 
the  protection  factor  for  a  device  is  5  the  effective  protection 
factor  for  tritium  is  about  1.4;  for  devices  with  protection  factors 
of  10  the  effective  factor  for  tritium  oxide  is  about  1.7;  and  for 
devices  with  protection  factors  of  100  or  more  the  effective  factor 
for  tritium  oxide  is  about  1.9.  Air-purifying  respirators  are  not 
suitable  for  protection  against  tritium  oxide.   See  also  footnote  i 
concerning  supplied-air  suits. 

Canisters  and  cartridges  shall  not  be  used  beyond  service-life 
limitations. 

Under-chin  type  only.  This  type  of  respirator  is  not  satisfactory 
for  use  where  it  might  be  possible  (e.g.,  if  an  accident  or  emer- 
gency were  to  occur)  for  the  ambient  airborne  concentrations  to 
reach  instantaneous  values  greater  than  10  times  the  pertinent 
values  in  Table  1,  Column  3  of  Appendix  B  of  this  part.  This  type 
of  respirator  is  not  suitable  for  protection  against  plutonium  or 
other  high-toxicity  materials.  The  mask  is  to  be  tested  for  fit 
prior  to  use,  each  time  it  is  donned. 

Equipment  shall  be  operated  in  a  manner  that  ensures  that  proper 
air  flow-rates  are  maintained.  A  protection  factor  of  no  more  than 
1000  may  be  utilized  for  tested-and-certified  supplied-air  hoods 
when  a  minimum  air  flow  of  6  cubic  feet  (0.17  cubic  meters)  per 
minute  is  maintained  and  calibrated  airline  pressure  gauges  or  flow 
measuring  devices  are  used.  A  protection  factor  of  up  to  2000  may 
be  used  for  tested  and  certified  hoods  only  when  the  air  flow  is 
maintained  at  the  manufacturer's  recommended  maximum  rate  for  the 
equipment,  this  rate  is  greater  than  6  cubic  feet  (0.17  cubic 
meters)  per  minute,  and  calibrated  airline  pressure  gauges  or  flow 
measuring  devices  are  used. 

The  design  of  the  supplied-air  hood  or  helmet  (with  a  minimum  flow 
of  6  cfm  (0.17  m^  per  minute)  of  air)  may  determine  its  overall 
efficiency  and  the  protection  it  provides.  For  example,  some  hoods 
aspirate  contaminated  air  into  the  breathing  zone  when  the  wearer 
works  with  hands-over-head.  This  aspiration  may  be  overcome  if  a 
short  cape- like  extension  to  the  hood  is  worn  under  a  coat  or  over- 
alls. Other  limitations  specified  by  the  approval  agency  shall  be 
considered  before  using  a  hood  in  certain  types  of  atmospheres  (see 
footnote  i). 

Appropriate  protection  factors  shall  be  determined,  taking  into 
account  the  design  of  the  suit  and  its  permeability  to  the  con- 
taminant under  conditions  of  use.  There  shall  be  a  standby  rescue 
person  equipped  with  a  respirator  or  other  apparatus  appropriate 
for  the  potential  hazards  and  communications  equipment  whenever 
supplied-air  suits  are  used. 
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j.   No  approval  schedules  are  currently  available  for  this  equipment. 
Equipment  is  to  be  evaluated  by  testing  or  on  th^  basis  of  reliable 
test  information. 

k.      This  type  of  respirator  nay  provide  greater  protection  and  be  used 
as  an  emergency  device  in  unknown  concentrations  for  protection 
against  inhalation  hazards.  External  radiation  hazards  and  other 
limitations  to  permitted  exposure,  such  as  skin  absorption,  must  be 
taken  into  account  in  such  circumstances. 

1.   Quantitative  fit  testing  shall  be  performed  on  each  Individual  and 
no  more  than  0.02X  leakage  is  allowed  with  this  type  of  apparatus. 
Perceptible  outward  leakage  of  gas  from  this  or  any  positive  pressure 
self-contained  breathing  apparatus  is  unacceptable  because  service 
life  will  be  reduced  substantially.  Special  training  In  the  use  of 
this  type  of  apparatus  shall  be  provided  to  the  wearer. 

Note  1:  Protection  factors  for  respirators  as  may  be  approved  by  the 
U.S.  Bureau  of  Mines/National  Institute  for  Occupational  Safety  and  Health 
(NIOSH),  according  to  applicable  approvals  for  respirators  for  type  and 
mode  of  use  to  protect  against  airborne  radionuclides,  may  be  used  to  the 
extent  that  they  do  not  exceed  the  protection  factors  listed  In  this  table. 
The  protection  factors  listed  in  this  table  may  not  be  appropriate  to 
circumstances  where  chemical  or  other  respiratory  hazards  exist  in  addition 
to  radioactive  hazards.  The  selection  and  use  of  respirators  for  such 
circumstances  should  take  into  account  applicable  approvals  of  the  U.S. 
Bureau  of  MInes/NIOSH. 

Note  2;  Radioactive  contaminants  for  which  the  concentration  values  In 
Table  1,  Column  3  of  Appendix  B  of  this  part  are  bated  on  Internal  dose 
due  to  inhalation  may,  in  addition,  present  external  exposure  hazards  at 
higher  concentrations.  Under  these  circumstancei,  limitations  on  occu- 
pancy may  have  to  be  governed  by  external  dose  limits. 
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APPENDIX  B 

ANNUAL  LIMITS  OF  INTAKE  (ALIs)  AND  DERIVED  AIR  CONCENTRATIONS 
(DACs)  OF  RADIONUCLIDES  FOR  OCCUPATIONAL  EXPOSURE;  REFERENCE 
LEVEL  CONCENTRATIONS;  CONCENTRATIONS  FOR  RELEASE  TO  SEWERAOc 

Introduction 

For  each  radionuclidt  a  table  listing  1$  given  Indicating  the  chenical 
forti  which  Is  to  be  used  for  selecting  the  appropriate  ALI  or  DAC  value. 
The  ALIs  and  OACs  for  inhalation  are  given  for  an  aerosol  with  an  activity 
fNdlan  aerodynanic  diaaeter  of  1  \im  and  for  three  classes  (D.W.Y)  of  radio- 
active material,  which  refer  to  their  biological  retention  In  the  pulmonary 
region  of  the  lung.  This  classification  applies  to  a  range  of  biological 
half-lives  for  D  of  less  than  10  days,  for  W  from  10  -  100  days,  and  for  Y 
greater  than  100  days. 

Table  1 

Note  that  the  columns  In  Table  1  of  this  appendix  captioned  "Oral  Inges- 
tion ALI,"  "Inhalation  ALI,"  and  "DAC,"  are  applicable  to  occupational 
exposure  to  radioactive  material. 

The  ALIs  In  this  appendix  are  the  annual  Intakes  of  given  radionuclides 
by  "Reference  Man"  which  would  result  In  either  (1)  a  committed  effective 
dose  equivalent  of  5  rems  (stochastic  ALI),  or  (2)  a  committed  dose  equiva- 
lent of  50  rems  to  an  organ  or  tissue  (non- stochastic  ALI).  The  stochastic 
ALIs  were  derived  to  result  In  a  risk,  due  to  irradiation  of  organs  and 
tissues,  comparable  to  the  risk  associated  with  5  rems  whole  body  deep 
dose  equivalent.  The  derivation  includes  multiplying  the  committed  dose 
equivalent  to  an  organ  or  tissue  by  a  weighting  factor,  w^.  This  weighting 

factor  fs  the  proportion  of  the  risk  of  stochastic  effects  resulting  from 
irradiation  of  the  organ  or  tissue,  T,  to  the  total  risk  of  stochastic 
effects  when  the  whole  body  1$  Irradiated  uniformly.  The  values  of  w-  are 

listed  below.  The  non-stochastic  ALIs  were  derived  to  avoid  non-stochastic 
effects,  such  as  prompt  damage  to  tissue  or  reduction  in  organ  function. 


Organ  or 

Tissue 

•t 

Gonads 

0.25 

Breast 

0.15 

Red  bone  marrow 

0.12 

Lung 

0.12 

Thyroid 

0.03 

Bone  surfaces 

0.03 

Remainder 

0.30* 

"(0.30  results 

from 

\ 

0.06  for  each 

of  5 

"remainder  organs") 
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When  an  ALI  is  determined  by  the  stocNastic  limit,  this  value,  alone,  is 
given.  When  an  ALI  is  determined  by  the  non-stochastic  limit,  the  organ 
or  tissue  to  which  the  limit  applies  is  shown,  and  the  stochastic  limit 
1s  shown  in  parentheses.  {Abbreviated  organ  or  tissue  designations  used 
are:  LLI  wall  =  lower  large  Intestine  wall;  St.  wall  =  stomach  wall; 
Blad.  wall  =  bladder  wall;  and  Bone  surf.  =  bone  surface.) 

Use  of  the  ALI  listed  first,  the  more  limiting  of  the  stochastic  and  non- 
stochastic  ALIs,  will  ensure  that  non-stochastic  effects  are  avoided  and 
that  stochastic  effects  are  limited  to  an  acceptably  low  level.  If,  in  a 
particular  situation  Involving  a  radionuclide  for  which  the  non-stochastic 
ALI  Is  limiting,  use  of  that  non-stochastic  ALI  is  considered  gnduly  con- 
servative, the  licensee  may  use  the  stochastic  ALI  to  determine  effective 
dose  equivalent.  However,  the  licensee  shall  also  ensure  that  the  50-rem 
committed  dose  equivalent  limit  for  any  organ  or  tissue  Is  not  exceeded. 
This  is  demonstrated  if  the  inequality  in  the  reference  to  §  20.202  in 
Appendix  E  of  this  part  does  not  exceed  unity  when  using  the  fractions  of 
the  non-stochastic  ALIs  of  all  of  the  radionuclides  involved  that  would  be 
limited  by  the  committed  dose  equivalent  to  that  organ  or  tissue. 

Note  that  the  dose  equivalents  for,  hands  and  forearms,  feet  and  lower 
legs,  skin,  and  lens  of  the  eye  are  not  considered  in  computing  the 
effective  dose  equivalent,  but  are  subject  to  limits  that  must  be  met 
separately 

A  value  of  w.|.  =  0.06  Is  applicable  to  each  of  the  five  organs  or  tissues 

in  the  "remainder"  category  receiving  the  highest  dose  equivalents,  and 
the  dose  equivalents  of  all  other  remaining  tissues  may  be  neglected. 
The  following  parts  of  the  GI  tract  -  stomach,  small  Intestine,  upper 
large  intestine,  ^and  lower  large  intestine  -  are  to  be  treated  a"s  four 
separate  organs. 

The  DAC  values  are  derived  limits  intended  to  control  chronic  exposures. 
The  relationship  between  DAC  and  ALI  Is  given  by: 

DAC  =  ALI  in  mC1/(2000  hours  per  year  x  60  min  per  hour  x  2  x  10*  ml 
per  minute) 

=  ALI/2.4  X  10»  pCi  per  ml 

4 
where  2  x  10  ml  Is  the  volume  of  air  breathed  at  work  by  "Reference  Man" 
per  minute  under  working  conditions  of  "light  activity." 

ALI  and  DAC  values  relate  to  submersion*  in  or  to  Intake,  by  the  specified 
route  of  entry  Into  the  body,  of  the  single  radionuclide  named  and  include 
an  appropriate  allowance  for  any  daughter  radionuclides  produced  in  the 
body  during  the  decay  of  the  parent  nuclide.  However,  Intakes  that  Include 
both  parent  and  daughter  radionuclides  should  be  treated  by  the  general 
method  appropriate  to  mixtures. 

The  values  of  ALI  and  DAC  do  not  apply  directly  when  the  Individual  both 
ingests  and  inhales  a  radionuclide,  when  the  individual  is  exposed  to  a 
mixture  of  radionuclides,  or  when  the  individual  is  exposed  to  both  internal 
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and  external  Irradiation  (see  definition  of  ALI).  In  such  a  case,  the 
•ethod  and  suiMMtion  formula  specified  in  the  reference  to  §  20.202  in 
Appendix  E  of  this  part  shall  apply.  When  an  individual  is  exposed  to 
several  translocation  classifications,  D,  W,  or  Y,  of  the  sane  radio- 
nuclide, the  exposure  nay  be  treated  as  exposure  to  a  mixture  of 
radionuclides. 

If  an  individual  is  exposed  to  external  sources  of  radiation  in  addition 
to  unsealed  sources  of  radioactive  material,  the  licensee  must  limit  the 
total  exposure  in  a  year  so  that  the  dose  equivalent  is  in  compliance 
with  §S  20.201  and  20.202. 

Table  2 

The  coluans  In  Table  2  of  this  appendix  captioned  "Reference  Level  Con- 
centrations," "Air"  and  "Water,"  are  applicable  to  the  assessment  and  con- 
trol of  dose  to  the  public,  particularly  in  the  implementation  of  the 
reference  level  provisions  in  §  20.303. 

The  reference  level  air  concentration  values  listed  in  Table  2,  Column  1, 
were  derived  by  one  of  two  methods.  For  those  radionuclides  for  which 
Intake  (committed  effective  dose  equivalent)  is  limiting,  the  occupa- 
tional stochastic  inhalation  ALI  was  divided  by  2.4  x  10^  (\iCi/t»\)   x  300. 
The  factor  of  2.4  x  10*  (pCi/ml),  relating  the  inhalation  ALI  to  the  DAC, 
is  explained  above.  The  factor  of  300  includes  the  following  components: 
50  -  to  relate  the  5-rem  annual  occupational  dose  limit  to  the  0.1-re« 
reference  level;  3  -  to  adjust  for  the  difference  in  exposure  time  and 
Inhalation  rate  between  workers  and  members  of  the  public;  and  2  -  to 
adjust  the  occupational  values,  which  were  derived  for  adults,  so  that 
they  are  applicable  to  other  age  groups. 

For  those  radionuclides  for  which  submersion  (external  dose)  is  limiting, 
the  occupational  DAC  in  Table  1,  Column  3,  was  divided  by  219.  The  fac- 
tor of  219  is  composed  of  a  factor  of  50,  described  above,  and  a  factor 
of  4.38  relating  occupational  exposure  for  2,000  hours  per  year  to  full- 
time  exposure  for  8,760  hours  per  year.  Note  that  an  additional  factor 
of  2  for  age  considerations  is  not  warranted  in  the  submersion  case. 

The  reference  level  water  concentrations  were  derived  by  taking  the  most 
restrictive  occupational  stochastic  oral  ingestion  ALI  and  dividing  by 
7.3  X  lO'(al).  The  factor  of  7.3  x  lO^(ml)  includes  the  following  compo- 
nents: 7.3  x  lO'(ml)  -  the  annual  water  intake  of  "Reference  Man"; 
50  -  described  above;  and  2  -  described  above.  Note  that  because  the 
reference  level  concentrations  are  not  constrained  by  consideration  of 
non-stochastic  effects  (capping  doses),  as  are  some  of  the  occupational 
ALIs  and  OACs,  and  because  of  the  difference  in  the  biological  models 
for  intake  by  inhalation  and  by  oral  ingestion,  there  are  three  groupings 
of  radionuclides  in  Note  2  of  this  appendix  which  are  applicable  to 
unknown  mixtures  of  radionuclides. 


Table  3 

The  monthly  average  concentrations  for  release  to  sewerage  are  applicable 
to  the  provisions  in  S  20.1003.  The  concentration  values  were  derived  by 
taking  the  most  restrictive  occupational  stochastic  oral  ingestion  ALI 
and  dividino  by  7.3  x  10*(ml).  The  factor  of  7.3  x  10*(ni1)  is  composed 
of  7.3  X  10*(ml)  -  the  annual  water  intake  by  "Reference  Man."  and  a  factor 
of  10  to  relate  the  5-rem  annual  occupational  dose  limit  to  the  0. 5-rem 
annual  dose  limit  for  individual  members  of  the  public. 
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CD 

m 
a> 

—I 

o 
o 
-o 

-< 


> 

r~ 
m 


NaM 

Actinium 

Alufflinum 

Americium 

Antinony 

Argon 

Arsenic 

Astatine 

Barlua 

BerkelliM 

Beryl liun 

BIsRuth 

Brodlne 

CadRlun 

Calclun 

Californluii 

Carbon 

Ceriun 

Cesium 

Chlorine 

Chromium 

Cobalt 

Copper 

Curium 

Dysprosium 

Einsteinium 

Erbium 

Europium 

Fermi um 

Fluorine 

Francium 

Gadolinium 

Gallium 

Germanium 

Gold 

Hafnium 

Holmlum 

Hydrogen 

Indium 

Iodine 

Iridium 

Iron 

Krypton 

Lanthanum 

Lead 

Lutetium 

Magnesium 

Manganese 

Mendelevium 

Mercury 


LIST  OF  ELEMENTS 


[7590-01] 


Atomic  Number 

89 

13 

95 

51 

18 

33 

85 

56 

97 
4 

83 

35 

48 

20 

98 
6 

58 

55 

17 

24 

27 

29 

96 

66 

99 

68 

63 

100 

9 

87 

64 

31 

32 

79 

72 

67 
1 

49 

53 

77 

26 

36 

57 

82 

71 

12 

25 
101 

80 


Name 

Atomic  Number 

Molybdenum 

42 

Neodymium 

60 

Neptunium 

93 

Nickel 

28 

Niobium 

41 

Osmium 

76 

Palladium 

46- 

Phosphorus 

15 

Platinum 

78 

Plutonium 

94 

Polonium 

84 

Potassium 

19 

Praseodymium 

59 

Promethium 

61 

Protactinium 

91 

Radium 

88 

Radon 

86 

Rhenium 

75 

Rhodium 

45 

Rubidium 

37 

Ruthenium 

44 

Samarium 

62 

Scandium 

21 

Selenium 

34 

Silicon 

14 

Silver 

47 

Sodium 

11 

Strontium 

38 

Sulfur 

16 

Tantalum 

73 

Technetium 

43 

Tellurium 

52 

Terbium 

65 

Thallium 

81 

Titanium 

22 

Thorium 

90 

Thulium 

69 

Tin 

50 

Tungsten 

74 

Uranium 

92 

Vanadium 

23 

Xenon 

54 

Ytterbium 

70 

Yttrium 

39 

Zinc 

30 

Zirconium 

40 

149 
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Atoaic 

No.    Radionuclide 


TSBTiT 

OCCUPATIONAL  VALUES 


TSTiT 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Class 


Col.  1- 

Oral 

Ingestion 

ALl 

(MCi) 


Col.  2- 

Inlialation 

ALI 

(pCi) 


Col.  3-  Col.  1-   Col.  2- 
OAC     Air      Water 
(MCi/al)  (liCi/al)   (tiCi/al) 


Honthly 
Average 

(pCi/al) 


1 

4 


g« 


Hydrogen- 3 
Berylliuar? 

Berylliua-IO 
Carbon- 11^ 

Carbon- 14 


8 

e 

3 


Water,  DAC  includes  skin 
absorption 

W,  all  coapounds  except 
those  given  for  Y 

y,  oxides,  halides  and 
nitrates 

W.  see  ^Be 
V.  see  ^Be 

Noiyxide 

Dioxide 

Organic 

». 

Monoxide 
Dioxide 
Organic 
D 


4x10^ 


1x10^ 


5x10=" 


2x10"" 


8x10^ 


2x10^ 


2x10^ 

2x10^ 
1x10* 

1x10* 
6x10^ 
5x10^ 
4x10^ 

2x10* 
2x10^ 
2x10^ 
2x10-^ 


2x10 


9x10 


8x10 

6x10* 
6xl0~ 

5x10 
3x10' 
2x10' 
2x10' 

7x10" 
9x10' 
IxlO' 
IxlO' 


-6 


-4 


7x10 


8 


3x10 


3x10 

2x10 
2x10 

2x10 
9x10 
6x10 


-8 


-10 

,'7 

-7 


2x10 

3x10' 

3x10 


-6 


-9 


1x10 


6x10 


1x10 


-3 


7x10 


3x10 


1x10 


6x10 


-2 


1x10 


-4 


7x10 


-2 


3x10 


Atoaic 

No.    Radionuclide 


JMI 


11  SoditM-22 

11  Sodiiia^?4 

12  Nagnesiua-28 


13 


I 

e 

■ 
c 

2 


Class 


Table  1 

OCCUPATIONAL  VALUES 


TiETi-2 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  3-  Col.  1- 
Air 


Col.  1-  Col.  2- 

Oral  Inhalation 

Ingestion  ALI        DAC 

ALI 

(MCi)  (pCi)      ((iCi/al)  (MCi/al)   ((jCi/al)   (pCi/al) 


Col.  2- 
Water 


Honlhly 
Average 


Fluorine- 18      0,  fluorides  of  H.  Li.         . 
Na.  K.  Rb.  Cs.  Fr         5x10^ 

W,  fluorides  of  Be,  Hg, 

Ca,  Sr.  Ba,  Ra,  Al,  Ga, 

In,  Tl,  As,  Sb,  Bi,  Fe, 

Ru,  Os.  Co,  Ni,  Pd,  Pt, 

Cu,  Ag.  Au.  Zn,  Cd.  Hg, 

Sc.  Y,  Ti,  Zr,  V,  Nb. 

Ta,  Hn,  Tc,  Re 

V,  lanthanua  fluoride 


D,  all  coapounds  -         4x10 

D,  all  coapounds  4x10 

D,  all  coapounds  except        ^ 
those  given  for  W         7x10 

W,  oxides,  hydroxides, 
carbides,  halides,  and 
nitrates 


Alualniar26      0,  all  coapounds  except        . 
those  given  for  W         4x10 

W,  oxides,  hydroxides.       I 
carbides,  halides,  and 
nitrates 


7x10^ 


9x10^ 
8x10^ 

6x10^ 


5x10^ 


2x10^ 


IxlO-" 


6x10' 


9x10' 


3x10 


-5 


4x10 
3x10' 

3x10 

2x10" 


-7 


7x10 


5x10 


3x10 


-7 


1x10 


-7 


1x10 
1x10 

9x10 

7x10" 


-7 
-10 


2x10 


-9 


2x10 


9x10 


-11 


4x10'®   1x10'*° 


6x10 


-4 


6x10 


-6 


5x10 


9x10 


-6 


6x10 


6x10 


6x10 


5x10 


9x10 


6x10 


Federal  Renter  /  Vol.  50,  No. 

245  /  Friday^  December  . 

20, 1985  /  PropoMd  Rules 

saM7 

• 

— T>K1a  \ 

• 

'•■»■• 

- 

Table  1 
OCCUPATIONAL  VALUES 

Table  Z 
REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEUERACE 

Col.  1-    Col.  2- 
Oral      Inhalation 
Ingestion   ALI 

Col.  3-  Col.  1-    Col.  2- 
DAC     Air      WaUr 

Monthly 
Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 

(mCI)      (pCi) 

(pCi/Bl)  (pCi/al)   (iiCi/aO 

(|iCi/al) 

" 

Silicon- 31 

0.  all  coapounds  except 
those  given  for  W  and  Y 

9x10^      3x10* 

1x10"*   4x10"*    UIO'* 

1x10*' 

14  , 

Si  I  icon- 3? 

W,  oxides,  hydroxides, 
carbides,  and  nitrates 

Y,  aluainosilicate  glass 
0,  see  ^^Si 

W,  see  "si 
Y.  see  ^^Si 

3x10* 
3x10* 

2x10^      2x10^ 

(3x10^) 
LLI  wall 

1x10^ 

5x10° 

1x10'*   4x10"" 
UIO'*   4x10"" 

IxlO"'   3x10"^**    - 

-       -        4x10'* 

5x10""   2x10"^® 
2x10"'   7x10"" 

4x10"* 

- 

15 

•Phosphorus- 32 

0,  all  coapounds  except 
phosphates  given  for  W 

6x10^      9x10^ 

4x10"^   IxlO"'    9x10"' 

9x10'* 

15 

Phosphorus-33 

W,  phosphates  of  Zn  *, 

S^*.  Mg2\  Fe^*,  Bi^*. 
and  lanthanides 

0,  see  ^^P 
W.  see  ^^P 

4x10^ 

6x10^      8x10^ 
3x10^ 

2x10"'   5x10"^" 

4x10"*   1x10'"    8x10"* 
IxlO"*   4x10"' 

8x10'* 

- 

s 

1 

ir 

- 

Tskl^  \ 

■ 

Table  1              laoie  c 
OCCUPATIONAL  VALUES        REFERENCE  LEVEL 

CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col.  1-     Col.  2- 
Oral       Inhalation 
Ingestion   ALI 

Col.  3-  Col.  1-    Col.  2- 
DAC     Air      W«Ur 

Monthly 
Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 

(pCi)      (pCi) 

(pCi/Bl)  (pCi/al)   (pCi/al) 

(pCi/al) 

16 

Sulfur-35 

Gas 

Ixio'' 

6x10"*   2x10'" 

- 

- 

0,  sulfides  and  sul- 
fates except  those 
given  for  W 

6x10^      2x10* 

{8xl0') 
LLI  wall 

7x10"'   2x10"" 

Ixio"* 

IxlO'' 

s 

W,  elemental  sulfur, 
sulfides  of  Sr,  Ba,  Ge, 
Sn,  Pb,  As,  Sb,  Bi,  Cu, 
Ag,  Au,  Zn,  Cd,  Hg,  W. 
Mo.  Sulfates  of  Ca,  Sr. 
Ba,  Ra,  As,  Sb,  Bi 

2x10^ 

9x10"'   3x10'' 

17 

Chlorine- 36 

D,  chlorides  of  H,  Li, 
Na,  K,  Rb,  Cs,  Fr 

2xlo'      2x10^ 

IxlO'*   3x10''    2x10"* 

2x10'* 

W,  chlorides  of  lantha- 
nides. Be,  Mg,  Ca,  Sr, 
Ba,  Ra,  A1,  Ga,  In,  TI, 
'  Ge,  Sn,  Pb,  As,  Sb,  Bi, 
Fe,  Ru,  Os,  Co,  Rh,  Ir, 
Ni.  Pd,  Pt,  Cu,  Ag.  Au, 
Zn,  Cd,  Hg,  Sc,  Y,  Ti , 
2r.  Hf,  V,  Nb,  Ta.  Cr, 
Mo,  W,  Mn,  Tc,  Re 

..     2x10^ 

IxlO"'   3x10"^"    - 

■  "  ■  _. 

'       •.  ■  . 
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Atoaic 

No.   iadionuclide 

■ T 

17    CI«)orin«-38* 


17    Chlorine- 39* 


19 


CUss 


0.  s«e  ^C) 

W.  see  ^1 

0,  see  ^1 


W,  see  ^1 


18 

Argon- 39 

Subaersion 

•-•  18 

Argon- 4 1 

Subaersion 

19 

Potassi(«-40 

D,  all  coopounds 

19 

Potass iua- 42 

0.  all  coapounds 

19 

Polassii«-43 

0,  all  coapounds 

19 

2 
Potass iua- 44 

0,  all  coapounds 

9 

Potassiua-4S     0.  all  coapounds 


Tism 

OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(»iC1) 


Col.  2- 

Inhalation 

All 

(pCi) 


2x10' 


2x10' 

(3xlC 
St.  tMll 


(3x10*) 


3x10' 
5x10^ 


6x10-' 


2x10' 

(3x10*) 
St.  wall 


3x10' 

(SxlO 
St.  wall 


(5x10*) 


4x10' 
5x10* 


5x10' 


6x10' 


4x10' 


SxlO-" 


9x10^ 


7x10' 


1x10'' 


— TSTTS 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  3- 

OAC 

(MCi/al) 


Col.  1- 

Air 

(MCi/al) 


Col.  2- 

Water 

(MCi/al) 


2x10 
2x10" 


2x10 


-5 


2x10 
2x10 


-5 


-4 


3x10 


2x10 


2x10 


-t 


4x10 


3x10 


-5 


5x10 


-5 


6x10 
6x10 


-8 


7x10 


8x10 

8x10' 

IxlO" 


6x10 


7x10 


1x10 
9x10' 


2x10 


-10 


2x10 


4x10 


-4 


4x10 
6x10 
9x10" 


-5 


4x10 


7x10 


Monthly 
Average 

(MCi/al) 
7T~ 


2x10 


4x10 


4x10 


-5 


6x10 


9x10 


4x10 


7x10 


-4 


Atoaic 
No. 

Radionuclide 

Class 

20 

CaIciua-41 

w. 

all  coapounds 

20 

CalciiMi-45 

w. 

all  coapounds 

20 

Calc1ua-47 

w. 

all  coapounds 

21 

Scandiua-43 

Y, 

all  coapounds 

21 

Scandiua-44a 

V. 

all  coapounds 

21 

Scandiua-44 

Y. 

all  coapounds 

21 

ScamJiua-46 

V. 

all  coapounds 

21 

Scai)diiMr47 

i. 

all  coapounds 

21 

Scandiua-48  ^ 

Y. 

all  coapounds 

21 

ScaiKliua-49 

V. 

all  coapounds 

22 

Titaiiiua-44 

0,  all  coapounds  except 
those  given  for  W  and  Y 

W,  oxides,  hydroxides, 
carbides,  halides,  and 
nitrates 

Y,  SrTiOa 


Table  1 
OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(mCi) 


SxlO"* 
2x10^ 
8x10^ 


7X10-' 


5x10' 
4x10-^ 
9x10^ 
2x10^ 
8x10^ 


2x10' 


3x10' 


Col.  2- 

Inhalation 

ALI 

(MCi) 


4x10^ 


8x10' 
9x10^ 


2x10' 


7x10' 


1x10' 


2x10' 
3x10^ 
1x10^ 


5x10' 


1x10^ 


3x10* 
6x10° 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  3- 

OAC 

(MCi/al) 


Col.  1- 

Air 

(MCi/al) 


2x10 
4x10 
4x10 


-7 


-7 


9x10 


-6 


3x10 


5x10 


-6 


1x10 
1x10 


-7 


-6 


6x10 


2x10 


5x10 


1x10 
2x10" 


5x10 


1x10 


-9 


1x10 

3x10 

IxlO" 

2x10" 

3x10 

4x10 

2x10 


-8 


-10 
-9 


-9 


8x10 


2x10 


-8 


II 


4x10 
8x10 


-12 


Col.  2- 

Water 

(mC1/b1) 


Monthly 
Average 

(MCi/al) 


4x10 


2x10 


-5 


1x10 

1x10 

7x10 

5x10" 

1x10 

3x10 

IxlO" 


-4 


-6 


-5 
-5 


3x10 


4x10 


-6 


4x10 


2x10 


-4 


1x10 


-4 


1x10 
7x10 


-5 


5x10 


1x10 
3x10" 


-4 


1x10 


-4 


3x10 


-3 


4x10 


-5 
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Atoaic 

No.   Radionuclide    Class 


s 


22  Titaniuii-45 

23  Vaiiadiun-47^ 

23  Vanad)iMi-48 

23  Vaiiddiu«-49 

24  ChiOMiiM-48 


0.  see  **!! 
W,  see  **Ti 
Y.  see  **TI 

0,  all  coapounAs  except 
tttose  given  for  W 

W,  oxides,  hydroxides, 
carbides,  and  halides 

0,  see  *\ 

H,  see  *'v   ^ 

D.  see  *'v 
W,  see  *'w 

0,  all  coMpounds  except 
those  given  for  W  and  Y 

W,  halides  and  nitrates 

Y,  oxides  and  hydroxides 


TiBTTT 

OCCUPATIONAL  VALUES 


24 

Chroi«iiMii-49^ 

D,  see  *®Cr 
W,  see  *hr 

8 

Y,  see  ''^Cr 

Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 

9x10^ 


3x10^ 


6x10' 


7x10^ 


6x10^ 


3x10^ 


TiBTT? 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  2- 

Inhalation 

ALI 

(tiCi) 


3x10' 
4x10* 
3k10* 


8x10^ 


IxW 

1x10^ 
6x10^ 

3x10* 
2x10* 


1x10^ 
7x10^ 
7x10^ 

8x10* 
1x10^ 
9x10* 


Col.  3-  Col.  I 
DAC 
'(pCi/«l) 


1x10 
1x10 
U10~ 


-5 


3x10 


-5 


4x10 

5x10" 
3x10 

1x10 
8x10 


-5 


-7 


-5 
-6 


5x10 
3x10 
3x10' 

4x10 

4x10" 

4x10 


-6 


-5 


-5 


4x10 
5x10 
4x10* 


8 


1x10 


-7 


1x10 

2x10 
8x10 


-7 

-9 
-10 


5x10 
3x10 


-8 


2x10 
1x10 
1x10 

IxlO" 

1x10 

1x10 


-8 
-8 


-7 


Col.  2- 


Air      Water 
(tiCi/Bl)   (liCi/al) 


1x10 


4x10 


^ 


9x10 


-6 


1x10 


8x10 


4x10 


-3 


Hontlily 
Average 

(|iCi/al) 


1x10 


?T 


4x10 


9x10 


-3 


1x10 


8x10 


-2 


4x10 


-3 


Table  1 


Atoaic 

No.    Radionuclide 

24    ChroHiua-51 


25    Haitganese-51 


5 


25         Hangaiiese-52a 


25    Hanganese-52 


25    Hanganese-53 


25    Hanganese-54 


g  25  *   Hangdnese-56 


Class 


0.  see  *'*Cr 
W.  see  *^Cr 
Y,  see  *®Cr 

0,  all  coapounds  except 
those  given  for  W 

W,  oxides,  hydroxides, 
halides  and  nitrates 

D,  see  ^^Hn 
W,  see  ^^Mn 

D,  see  ^^Mn 
W,  see  ^^Mn 


D,  see 


^Hu, 


W,  see  ^^Mn 

D,  see  *^Mn 
W,  see  ^^ 

D,  see  ^^Mn 
W,  see  *Hta 


OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


4x10^ 


2x10' 


3x10' 


7x10' 


5x10' 


2x10^ 


SxlO-" 


Col.  2- 

Inhalation 

ALI 

(pCi) 


5x10' 
2x10* 
2x10* 


SxlO' 


6x10' 

9x10* 
1x10^ 

1x10^ 
9x10^ 

1x10* 

(2x10*) 
Bone  surf. 

1x10* 

9x10^ 
8x10^ 

2x10* 
2x10* 


TibTFl 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  3- 

DAC 

(pCi/al) 

2x10"^ 
1x10*' 
8x10 


Col.  1- 

Air 

(|iCi/al) 


Tabte  S 

RELEASE  TO 

SEWERAGE 


Col.  2- 

Water 

(MCi/al) 


-6 


2x10 


-5 


3x10 

4x10* 
4x10 

5x10 
4x10 

5x10* 


-5 


-7 
-7 


5x10 

4x10 
3x10* 

6x10 
9x10* 


-7 


-6 


6x10 
3x10 
3x10* 


-8 


7x10 


-8 


8x10 

1x10 
1x10 

2x10 
1x10* 


-8 


-7 
-7 

-9 


3x10 


-8 


2x10 

1x10 
1x10 

2x10 
3x10 


r8 

-8 


5x10 


^ 


-4 


3x10 


4x10 


1x10 


7x10 


3x10 


7x10 


Monthly 
Average 

(tiCi/al) 

5x10*' 


3x10 


-3 


4x10 


,-3 


1x10 


-4 


7x10 


3x10 


-3 


7x10 


-4 
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TSTeT 
OCCUPATIONAL  VALUES 


TSTTJ 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1- 

Oral 

Ingestion 

Col.  2- 

Inhalation 

ALI 

Col.  3- 
OAC 

Col.  1- 
Air 

Col.  2- 
Water 

Monthly 
Average 

Atoaic 

No. 

Radioituclidt 

Class 

ALI 
(MCi) 

(nCi) 

(pCi/al)  (MCi/«l) 

(pCi/Bl) 

(pCi/»l) 

26 

IroM-52 

D,  all  coapounds  except 
those  given  for  W 

9x10^ 

3x10^ 

IxlQ-* 

4x10'^ 

1x10'* 

1x10'^ 

- 

W,  oxides,  hydroxides, 
and  halides 

_ 

2x10^ 

1x10'^ 

3x10'^ 

- 

- 

26 

lioti-55 

D,  see  ^Fe 
W.  see  ^^Fe 

9x10^ 

2x10^ 
4x10^ 

SxlO^' 
2x10^* 

3x10'^ 
6x10'* 

IxlO'* 

Ixio'^ 

26 

lion-b9 

D,  see  ^Fe 
W,  see  "Fe 

8x10^ 

3x10^ 
SxlO^ 

IxlO^^ 
2x10'' 

5x10'* 
7xlO-l« 

IxlO'^ 

1x10'* 

26 

IruirbO 

D,  see  "fc 
W,  see  ^Fe 

3x10^ 

6x10° 
2x10* 

3x10*^ 
8x10'' 

9x10'^^ 
3x10'" 

4x10'^ 

4x10"* 

27    Cobdlt-55       W,  all  coapounds  except 

those  given  for  Y 

Y,  oxides,  hydroxides, 
hat  ides  and  nitrates 

W.  see  ^^Co 
¥,  see  ^^Co 

Colxilt-57       W.  see  ^^Co 
V.  see  *^Co 


27    Cobalt-&6 


m   27 


Atoaic 

No.    Radionuclide     Class 


1x10^ 


4x19' 


4x10-' 


3x10^ 


3x10^ 

3x10^ 
2x10^ 

3x10^ 
7x10^ 


1x10 


IxIO 

IxlO' 
8x10 

IxlO' 
3x10' 


-6 


4x10 


-9 


2x10 


4x10 


-8 


4x10 
3x10 

4x10 
9x10 


10 
-16 

-9 
-10 


6x10 


6x10 


-5 


rable  1 

OCCUPATIONAL  VALUES 


table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1-  Col.  2-     Col.  3-  Col.  1-    Col.  2- 

Oral  Inhalation 

Ingestion  ALI        OAC     Air      Water 

ALI 

(pCi)  (pCi)       (pCi/al)  (pCi/al)   (pCi/al) 


2x10 


6x10 


6x10 


Table  ) 

RELEASE  TO 

SEWERAGE 


27 

Cobalt-58a 

w. 

see  **Co 

6x10* 

9x10* 

V. 

see  "co 

- 

6x10* 

27 

Cobalt- 58 

w. 

V. 

see  "co 
see  "co 

1x10^ 

1x10^ 
7x10^ 

27 

CobiU-bOm^ 

w. 

see  **Co 

1x10* 

4x10* 

^ 

Y. 

see   Co 

- 

3x10* 

27 

s 

Cobalt- 60 

w. 

Y. 

see  "co 
see  "co 

2x10^ 

2x10^ 
3x10^ 

27 

ColJaU-61^ 

w. 

'  Y. 

see  ^Co 
see  **Co 

2x10* 

6x10* 
6x10* 

27 

Cobalt-62a^ 

w. 

see  "Co 

4x10* 

2x10^ 

Y. 

see  "Co 

(5x10*) 
St.  wall 

2x10^ 

28 

m 

I 

o 
m 

Nickel-S6 

D,  all  coapounds  except 
-  those  given  for  U 

W,  oxides,  t^droxides, 
and  carbides 

IxlC 

,' 

2x10^ 
1x10^ 

i 

4x10 
3x10' 

5x10 
3x10' 

2x10 
1x10 

7x10 
IxlO' 

3x10 
2x10' 

7x10 


-7 


-3 
-3 


-8 


-5 


-5 


1x10 
9x10 

2x10" 
1x10 

5x10 
4x10' 


T 
-8 


-9 


-6 


8x10 


2x10 


1x10 


^ 


2x10 
5x10 

9x10" 
8x10 

2x10 


-10 
-11 


3x10 


3x10 


-6 


-8 
-7 


6x10 


2x10 


-7 


8x10 


3x10 


7x10 


2x10 


-4 


5x10 


-/ 


2x10 


-9 


BEST  COPV  AVAILABLE 


Monthly 
Average 

(pCi/al) 

8x10"'* 


2x10 


1x10 


3x10 


3x10 


-3 


7x10 


-3 


2x10 


-4 
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TiBTFT 

OCCUPATIONAL  VALUES 


Table  i 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  i 

RELEASE  TO 

SEUCRACE 


Atoaic 


Co).  1- 
Oral 

Ingestion 
ALI 


Col.  2- 

Inhalatlon 

ALI 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 


Monthly 
Average 


8 


No. 

Radionuclide 

Class 

(pCi) 

(mCI 

>                (MCi/«l)  (nCi/.l) 

(MCi/«1) 

lyCi/m\) 

28 

Nicliel-57 

0. 

w. 

se« 
see 

"Ni 
5«Ni 

2x10^ 

5x10- 
3x10- 

'  2x10"* 
^                Ixio"* 

7x10"' 
4x10"' 

2x10"* 

2x10"* 

28 

Nickel-59 

0. 

w. 

see 
see 

^Ni 

2x10* 

4x10; 

7x10- 

'  2x10"' 
'                3x10"' 

5x10'' 
1x10'® 

3x10"* 

3x10"' 

28 

Mickel-63 

0. 

w. 

see 
see 

^Ni 
^^Ni 

9x10^ 

2x10- 
3x10- 

'  7x10"' 
'                Ixio"' 

2x10'' 
4x10'' 

IxlO"* 

IxlO"' 

28 

Nickc1-65 

0. 

w. 

see 

see 

56,. 

*'ni 

8x10^ 

2x10^ 
3x10^ 

'  IxlO'* 
•                1x10'* 

3x10'® 
4x10'® 

IxlO"* 

1x10"' 

28 

Nickel-66 

0. 

see 

56,j 

4x10^ 

2x10 

'                7x10'' 

2x10'' 

- 

. 

W.  see  ^'ni 

29    Copper-60       0,  all  conpounds  except 

those  given  for  W  and  Y 

W,  sulfides,  halides, 
and  nitrates 

Y,  oxides  and  hydroxides 


(5x10^) 
LLI  wall 


3x10^ 


« 

1 , 

UXII 

j«»  ai 

-0 

29 

Copper- 

-61 

D, 

see 

••"Cu 

5 

w. 

see 

'"Cu 

M 

V. 

see 

'"Cu 

1x10^ 


6x10*^ 


9x10^ 


IxlO"" 
1x10* 

3x10* 
4x10* 
4x10* 


3x10 


9x10 


-10 


4x10 


5x10 
4x10* 

1x10 
2x10 
1x10 


-5 


-5 
-5 
-5 


1x10 


2x10 
IxlO" 

4x10" 
6x10" 
5x10 


-7 


7x10 


4x10 


2x10 


7x10 


4x10 


2x10 


-3 


-8 


Table  1 
OCCUPATIONAL  VALUES 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  i 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    RadiuDuclide     Class 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(pCi) 


Col.  3- 

DAC 

(pCi/nl) 


Col.  1- 

Air 

(pCi/Bl) 


Col.  2- 

Water 

(pCi/al) 


D,  see  '°Cu  1x10*  3x10^ 

W,  see  '°Cu  -  2x10* 

Y,  see  '°Cu  -  2x10* 

0.  see  '^'cu  5xlo'  8x10^ 

W,  see  '"Cu  -  5x10^ 

Y,  see  '°Cu  -  5x10^ 

Y.  all  coaipounds  Ixio'  3x10^ 

Y.  all  compounds  2x10*  7x10* 

Y,  all  compounds  4x10'  3x10 

Y,  all  compounds  4xlo'  7x10'' 

Y,  all  compounds  6x10*  1x10* 

Y,  all  compounds  6x10^  2x10* 

Y,  all  compounds  1x10^  1x10^ 

D,  all  compounds  except  . 

those  given  for  W  5x10  2x10 

W,  oxides,  hydroxides, 

carbides,  halides,  and                  ^ 

nitrates  -  2x10 


^ 


Monthly 
Average 

(nCi/ml) 
2x10"' 


6x10 


29 


29 


Copper- 64 


Copper- 67 


30 

2inc-62 

»-• 

at 

30 

Zinc-632 

30 

Zinc-65 

30 

Zinc-69« 

30 

Zinc-69^ 

30 

Zinc-71« 

30 

Zinc-72 

31 

Galliiim-65 

m 

3 

O 

■o 

m 

C 

3 

1x10 

IxlO' 

9x10' 

3x10' 
2x10' 
2x10' 

IxlO' 

3x10" 


4x10 
3x10 
3x10 

Ixio' 
7xl0' 
6x10* 

4x10 

1x10 


8 
-8 


2x10 


-4 


6x10 


-5 


-9 


-7 


2x10 
3x10 


-4 


2x10 
3x10 


-3 


1x10 


-7 


4x10 


10 


5x10 


-6 


3x10 


-6 


6x10 
7x10 


-6 


5x10 


7x10 


8x10 


1x10 
2x10 
2x10' 
2x10' 


-7 


6x10 
8x10 


-5 


-4 


5x10 


6x10 
8x10 


8x10 


8x10 


-5 
-4 

-3 
-4 


1x10 


-5 


1x10 


-4 


2x10 


3x10 


-7 


6x10 


-4 


6x10 


-3 
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Atoaic 

No.    Radionuclide 


31  C«niuir66 


31         Gallit»-67 


31         Ga1tii«-68' 


31  GaniuM-70'^ 


31  Galliuir72 


31  Galliui-73 


32         Genuniua-66 


e 
1 


Class 


0.  s«e  *^G« 
W,  see  *^G« 

0.  see  ^^Ga 
W.  see  ^^Ga 

0.  see  *^G« 
«.  see  *^G« 

D.  see  ^^Ga 


W.  see  '^Ga 

D.  see  ^^Ga 
W,  see  ^^6a 

0.  see  ^^Ga 
W.  see  '^Ga 


0,  all  coapounds  except 
those  given  for  W 

W,  oxides,  sulfides, 
and  halides 


T5bm 

OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


1x10^ 


7x10-' 


2x10^ 


5x10^ 

(8x10 
St.  wall 


(8x10*) 


IxlO-" 


5x10^ 


2x10^ 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  2- 

Inhalation 

ALI 

(mCI) 


4x10^ 
3x10^ 

1x10* 
1x10* 

4x10* 
5x10* 


2x10'' 


2x10^ 

4x10^ 
3x10^ 

2x10* 
2x10* 


3x10^ 


2x10^ 


Col.  3- 

DAC 

(pCi/Bl) 


Col.  1- 

Air 

(pCi/aO 


Col.  2- 

Water 

(MCi/»l) 


1x10 
IxlO" 

6x10' 
4x10' 

2x10' 
2x10 

7x10 


-5 


-5 


8x10 

1x10 
1x10 

6x10 
6x10 


,-5 

-6 

-6 
-6 


1x10 


8x10 


-5 


SxlO 
4x10 

2x10 
IxlO' 

6x10' 
7x10 


1-9 
-8 


2x10 


r8 

-7 


3x10 

5x10 
4x10 

2x10' 
2x10" 


-7 


-9 
-9 


4x10 


3x10 


-8 


1x10 


1x10 


T" 


2x10 


-4 


1x10 


-3 


2x10 


-5 


7x10 


3x10 


-5 


Monthly 
Average 

(pCi/al) 

IxlO'* 


1x10 


2x10 


1x10 


2x10 


7x10 


3x10 


Atoaic 

No.    Radionuclide 


32    Geraaniua-67 


32    German iua-68 


32    Cei-»aniua-69 


32    Geradoiua-71 


32  GenMniua-75 


32  GenMiiiua-77 


n   32  Geraani 


iua-78^ 


Class 


D,  see  ^Ge 


W,  see  ^*Ge 

D.  see  **Ge 
W.  see  '^Ge 

D,  see  **Ge 
W.  see  **Ge 

D.  see  **Ge 
W.  see  ^*Ge 

0.  see  ^*Ge 


M.  see  ^^Ge 

D,  see  ^Ge 
W.  see  **Ge 

0,  see  ^*Ge 
W,  see  ^Ge 


T5bm 

OCCUPATIONAL  VALUES 


TiETTZ 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 


3x10' 

(5x10*) 
St.  wall 


SxlO-* 


1x10' 


5x10^ 


4x10' 

(8x10*) 
St.  wall 

n 
9x10^ 


2x10' 


Col.  2- 

Inhalation 

ALI 


(pCi) 


9x10' 


IxlO-* 

4x10^ 
1x10^ 

2x10* 
8x10^ 

4x10^ 
4x10* 

8x10* 


8x10' 

1x10* 
6x10^ 

2x10* 
2x10* 


Col.  3- 

OAC 

(nCi/al) 


Col.  1- 

Air 

(MCi/al) 


Cor.  2- 

Water 

(MCi/al) 


— TiBTeT" 

RELEASE  TO 

SEWERAGE 


Monthly 
Average 

(liCi/al) 


4x10 


T" 


4x10 

2x10 
4x10 

6x10 
3x10 


-6 

-6 

-6 


2x10 
2x10" 

3x10* 


4x10 

4x10' 
2x10 

9x10 
9x10 


-6 
-6 


1x10 


^ 


1x10 

5x10 
1x10 

2x10 
1x10 

6x10' 
6x10" 

1x10* 


-7 


-9 
10 

-8 
-8 


1x10 

1x10 
8x10' 

3x10 
3x10 


-8 


-8 
-8 


7x10 


6x10 


-5 


2x10 


-4 


7x10 


1x10 


-3 


1x10 


3x10 


-4 


7x10 


-3 


6x10 


2x10 


7x10 


1x10 


1x10 


3x10 


-3 


JMI 


raaacaj 

1  Bllglmlllr  /  vu*.  iiUf  ivu.  t^ 

IW  /  ^  A.uuj. 

_ . w—rt X 

..1 

•  .   • .  * 

table  1 
OCCUPATIONAL  VALUES 

laDie  £ 
REFERENCE  LEVEL 
CONCENTRATIONS 

iduic  J 

RELEASE  TO 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 
Ingestion 

Inhalation 
ALI 

OAC 

Air 

Water 

Monthly 
Average 

Ato«ic 
No. 

Radionuclide 

Class 

ALI 

(nCi)- 

(tiCi) 

(pCi/ml)  (jjCi/ml) 

(pCi/ml) 

(pCi/ml) 

33 

Arsenic-69' 

W,  all  compounds  . 

3x10* 

(5x10*) 
St.  wall 

1x10^ 

5x10'^ 

2x10*' 

7x10** 

7x10"^ 

33 

2 

Arsenic- 70' 

W,  all  compounds 

1x10* 

5x10* 

2x10"^ 

7x10"^ 

2x10** 

2x10*^ 

33 

Arsenic- 71 

W.  all  compounds 

4x10^ 

5x10^ 

2x10'* 

6x10"' 

5x10*^ 

5x10** 

33 

Arsenic-72 

W,  all  compounds 

9x10^ 

1x10^ 

6x10"' 

2x10"' 

1x10*^ 

1x10** 

33 

Arsenic-73 

W.  all  compounds 

8x10^ 

2x10^ 

7x10"' 

2x10*' 

IxlO** 

1x10*^ 

5  33 

Arsenic-74 

W,  all  compounds 

1x10^ 

8x10^ 

3x10"' 

IxlO"' 

2x10"^ 

2x10** 

33 

Ar&eaic-76 

W,  all  compounds^ 

1x10^ 

1x10^ 

6x10"' 

2x10"' 

1x10"^ 

IxW"* 

33 

Arsenic-77 

W,  all  compounds 

4x10^ 

5x10^ 

2x10"* 

7x10"' 

6x10"^ 

6x10** 

33 

Arsenic-78^ 

W,  all  compounds 

8x10^ 

2x10* 

9x10"* 

3x10"® 

IxlO"* 

1x10*^ 

34 

Selenium- 70^ 

D,  all  compounds  except 
those  given  for  W 

W,  oxides,  hydroxides. 

1x10* 

4x10* 

2x10'^ 

5x10"® 

IxlO"* 

1x10*' 

C» 

carbides,  and 
elemental  Se 

■  - 

4x10* 

2x10'^ 

6x10** 

- 

- 

8  34 

«: 

2 

Se)eniu«-73M 

D.  see  '°Se 
W.  see  '"se 

3x10* 

2x10^ 
1x10^ 

6x10"^ 
6x10'^ 

2x10*' 
2x10*' 

4x10"* 

4x10*' 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col  1- 

tol.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 
Ingestion 

Inhalation 
ALI 

OAC 

Air 

Uater 

Monthly 
Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 
(pCi) 

(pCi) 

(nCi/ml)  (pCi/ml) 

(pCi/ml) 
ir — 

(pCi/ml) 
-4 

34 

Selenium- 73 

0,  see  ^°Se 
W.  see  ^°Se 

3x10^ 

1x10* 
2x10* 

5x10"* 
7x10"* 

2x10  ° 
2x10"^ 

4x10  ' 

4x10  ' 

34 

Seleinum-7S 

0.  see^^Se'   . 
W.  see  '^e 

5x10^ 

7x10^ 
6x10^ 

3x10"' 
3x10"' 

IxlO"' 
8xl0"10 

7x10"* 

7x10'* 

34 

Selenium- 79 

0.  see  ^°Se 
W.  see  7°Se 

6x10^ 

8x10^ 
6x10^ 

3xl0"' 
2x10"' 

IxlO"' 
8xl0"l° 

8x10** 

8x10"* 

34 
34 

Selenium-aim 
beltnliim-81^ 

D.  see  ^^Se 
W.  see  '°Se- 

0,  see  '°Se 

2x10* 

6x10* 

(8x10*) 
St.  wall 

/xlO* 
7x10* 

2x10^ 

3x10"^ 
3x10"^ 

9x10"^ 

1x10*' 
1x10*' 

3x10*' 

3x10"* 
1x10*^ 

3x10*' 
IxIO'^ 

W.  see  '''se 

- 

2x10^ 

IxlO"* 

3x10"' 

- 

- 

34 

Selenium-83^ 

D.  see  ^°Se 
W.  see  '"se 

3x10* 

1x10^   • 
1x10^ 

5x10"^ 
5x10'^ 

2x10"' 
2x10"' 

4x10"* 

4x10*' 

o 

M 

c 

3 


IMaMllBliifaSnilftR.  ■-iiiuiiiiigs, 
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Class 

Table  1 
OCCUPATIONAL  VALUES 

laoie  z 
REFERENCE  LEVEL 
CONCENTRATIONS 

laoie  a 

RELEASE  TO 

SEWERAGE 

Atoaic 

No.    iUKliomicllde 

Col.  1- 
.  Oral 
Ingestion 
ALI 
(MCi) 

Col.  2- 

Inbalation 

ALI 

(MCi) 

Col.  3-  Col.  1- 
DAC     Air 
(tiCi/al)  (MCi/al) 

Col.  2- 

Water 

(MCi/a1) 

Monthly 
Average 

(MCi/al) 

35    Bro«ine-74a^ 

0.  broaides  of  H.  Li. 
Na.  K.  Rb.  Cs.  Fr 

1x10* 
(2x10*) 

4x10* 

2x10'^   5x10"® 

3x10** 

3x10'^ 

35    Broaine-74 


W,  broaides  of  lantha- 
nides.  Be.  Ng,  Ca.  Sr. 
Ba.  Ra.  Al.  Ga.  In.  Tl, 
Ge.  Sn,  Pb.  As,  Sb,  Bi. 
Fe.  Ru.  Os.  Co,  Rh,  Ir, 
Ni.  Pd,  Pt,  Cu.  Ag.  Au. 
2n.  Cd.  Hg.  Sc.  Y.  Ti. 
2r.  Hf.  V.  Mb.  Ta,  Mn, 
Tc.  Re 


D,  see  ^r 


w. 

see  ^*^r 

35 

Broaiiie-75 

0, 

w. 

see'*^r 
see  ^*\r 

m 

35 

BroaJne-76 

0. 

w. 

see  '*^r 
see  '*^r 

m 

2 

35 

Bru«iiie-77 

D, 
to. 

see'*^r 
see  '*^r 

St.  Mil 

I 


2x10^ 

(3x10 
St.  wall 


(3x10*) 


3x10^ 


4x10" 


2x10' 


4x10' 
7x10* 


8x10' 

5x10* 
5x10* 

5x10^ 
4x10^ 

2x10* 
2x10* 


2x10 
3x10" 


4x10 

2x10 
2xl0" 

2x10" 
2x10 

1x10 
8x10' 


-5 
-5 


"6 
-5 


6x10 
1x10 


-7 


4x10 


-4 


1x10 

7x10 
7x10 

7x10 
6x10' 

3x10 
3xl0' 


-8 
-9 


-8 


4x10 


5x10 


2x10 


-5 


4x10 


-3 


4x10 


5x10 


-3 


2x10 


-3 


Table  1 

OCCUPATIONAL  VALUES 


TibTT^ 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atoaic 
No. 

Radionuclide 

Class 

35 

Broaine-SOa 

0. 

w. 

see  '*^r 
see  '*^r 

35 

Broaine-80 

0. 

see  '*^r 
see  ^*^r 

s 

35 

Bro«ine-82 

0. 

see  ^*-Br 
see  **Br 

■^ 

35 

Broaine-83 

D. 

w. 

see  ^*^r 
see  ^*-Br 

35 

Broaine-84 

D. 

w. 

see  ^*^r 
see  '*"Br 

m 

36 

Krypton- 74 

Subaersion 

o 

■1 

36 

Krypton- 76 

Subaersion^ 

Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 


Col.  ?- 

Inhalation 

ALI 

(pCi) 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(pCi/al)  (MCi/al)   (pCi/al) 


qr 


Monthly 
Average 

(MCi/al) 

3x10"^ 


e 

^   36    Krypton-77 


Subaersion 


2x10' 


5x10' 


(8x10*) 
St.  wall 


3x10'' 


5x10' 

(8xlG 
St.  wall 


(8x10*) 


2x10' 

(3x10*) 
St.  wall 


2x10' 
1x10* 


2x10^ 


2x10^ 

4x10^ 
4x10^ 


6x10' 


6x10' 
6x10* 


6x10' 


7x10 
6x10" 


8x10 


-5 


9x10 


-5 


2x10 
2x10 


-6 
-6 


3x10 


-5 


3x10 
2x10 


-5 
-5 


3x10 
3x10 
9x10 


"6 
-6 


4x10 


-6 


2x10 
2x10 


3x10 


-7 


3x10 


-7 


6x10 
5xlO" 

9x10 


-9 


-8 


9x10 
8x10' 


9x10 


1x10 
4x10" 


2x10 


3x10 


1x10 


4x10 


-5 


1x10 


4x10 


-3 


1x10 


4x10 


-2 


1x10 


4x10 


-2 
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0 

Atoaic 
No. 

I- 

Radionuclide 

Class 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 

Col.  2- 

Inhalatlon 

ALI 

(pCI) 

Col.  3-  Col.  1- 
DAC     Air 
(MCi/ml)  (MCI/ml) 

Col.  2- 

Water 

(MCI/ml) 

Monthly 
Average 

(pCi/ml) 

36 

Krypton- 79 

Submersion 

- 

-  . 

2x10'* 

7x10'® 

- 

- 

36 

Krypton-81 

Submersion  - 

- 

- 

7x10"* 

3x10'' 

- 

- 

36 

Krypton-e3a 

Submersion 

- 

-  ' 

IxlO'^ 

5x10"* 

- 

- 

36 

Krypton-85a 

'Submersion 

- 

- 

2x10'* 

IxlO"' 

- 

- 

36 

Krypton-85 

Submersion 

- 

- 

IxlO'* 

7x10"' 

- 

- 

36 

Krypton-87 

Submersion 

- 

- 

5x10'' 

2x10"® 

- 

- 

g36 

Kryplon-88 

Submersion 

- 

- 

2x10'^ 

9x10'' 

- 

- 

37 

Rubidiu«-79^ 

D,  all  compounds 

4x10* 

(5x10*) 
St.  wall 

1x10* 

5x10'* 

2x10'' 

7x10"* 

7x10"' 

37 

Rubidium- 8 la 

D,  all  compounds 

2x10* 

(3x10*) 
St.  wall 

3x10* 

IxlO"* 

5x10'' 

4x10"^ 

4x10'^ 

37 

Rubidium- 81 

0,  all  compounds 

4x10* 

5x10* 

2x10'* 

7x10"® 

5x10'* 

5x10"' 

"«  37 

n 

2  37 

Rubidi(HH-82m 

D,  all  compounds 

1x10* 

2x10* 

7x10'^ 

2x10"® 

2x10"* 

2x10'^ 

Rubidium- 83 

D,  all  compounds 

6x10^ 

IxlO'* 

4x10'' 

IxlO"^ 

9x10"' 

9x10"* 

c 
3  37 

Rubidium- 84 

0,  all  compounds 

5x10^ 

8x10^ 

3x10' ' 

-9 
1x10  ' 

7x10"' 

7x10'* 

* 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 

Oral 

Ingestion 

Col.  2- 

Inhalation 

ALI 

Col.  3- 
DAC 

Col.  X- 
Air 

Col.  2- 
Water 

Monthly 
Average 

Ato«i 
No. 

c 
Radionuclide 

Class 

ALI 

(mCI) 

(pCI) 

(pCI/ml)  (pCi/ml) 

(pCI/ml) 

(tiCi/ml) 

37 
37 

Rubidium- 86 
Rubidium-87 

D,  all  compounds 
0,  all  compounds 

5x10^ 
1x10^ 

8x10^ 
2x10^ 

3x10'' 
6x10'' 

IxlO"^ 
2x10"' 

7x10"' 
IxlO"* 

7x10"' 
IxlO'* 

37 

Rubidium-88^ 

D,  all  compounds 

2x10* 

(3x10*) 
St.  wall 

6x10* 

3x10'* 

* 

9x10"® 

4x10"* 

4x10'^ 

37 

S3. 

Rubidium- 89^ 

D,  all  compounds 

4x10* 

(5x10*) 
St.  wall 

1x10* 

6x10"* 

2x10"' 

7x10"* 

7x10'^ 

Stiont1um-80^ 

D,  all  soluble  com- 
pounds except  SrTiO^ 

4x10^ 

1x10* 

5x10'^ 

2x10"® 

6x10"* 

6x10'* 

V,  all  insoluble  com- 
pounds and  SrTiOj 

- 

1x10* 

5x10'^ 

2x10"® 

- 

- 

38 

Straiitium-81^ 

0.  see  8°Sr 
Y.  see  80sr 

2x10* 

8x10* 
8x10* 

3x10"* 
3x10"* 

IxlO"' 
IxlO"' 

3xl0"* 

3x10'^ 

38 

Strontiu«-83 

0.  see  8°Sr 
Y.  see  8«Sr 

2x10^ 

7x10^ 
4x10^ 

3x10'^ 
1x10*' 

IxlO"® 
5x10"' 

3x10'* 

3x10'* 

?38 

Strontium-8Sm^ 

D,  see  ®°Sr 
Y.  see  «»Sr 

2x10* 

6x10* 
8x10* 

3x10"* 
4x10"* 

9x10"' 
1x10"' 

3x10"^ 

3x10'^ 

BEST  COPY  AVAILABLE 
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TabYTi 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


Table  1 
OCCUPATIONAL  VALUES 


Co).  1- 

Ora) 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(pCi) 


Col.  3- 

OAC 

(MCi/«l) 


Col.  1- 

Air 

(MCi/al) 


Col.  2-. 

Water 

(MCi/al) 


Monthly 
Average 

(pCi/«l) 


^ 


38     Strontiu*-85 


38    Strontiua-87« 


38     Stroiitiu«-89 


38 


38 


g  39 


Stroiit  iu«-90 


Stiuiitiu«-91 


38     SlruiiliiMi-92 


39     Ylti  iiiin-8b« 


Ylti  iiMi-86 


D.  see  ^''Sr  3x1? 

Y.  see  ^''sr 

0.  see  ^Sr  4x10* 

Y.  see  ^'Sr 

D,  see  ^Sr  5x10^ 

Y.  see««Sr 

I 

0,  see  ^Sr  3x10^ 

Y,  see  ^°Sr 

D,  see  ®*^Sr  2x10^ 

Y.  see  ^^'Sr 

0.  see  ^''sr  3x10^ 

Y.  see  ^Sr 

W,  all  conpounds  except        . 
those  given  for  Y         2x10 

Y,  oxides  and  hydroxides 

W.  see  ^S  1x10^ 

Y,  see 


86lly 


3x10^ 
2x10^ 

1x10^ 
2x10^ 

8x10^ 
1x10^ 

2x10^ 
4x10° 

6x10^ 
4x10^ 

9x10^ 
7x10^ 


6x10^ 
5x10* 

3x10^ 
3x10^ 


1x10 
6x10' 

5x10 
6xl0" 

4x10" 
6x10' 

8x10" 
2x10" 

2x10" 
1x10 

4x10 
3x10' 


-5 


-6 
-6 


2x10 
2x10 

IxlO" 
IxlO" 


-5 


4x10 
2x10" 

2x10" 
2x10' 

IxlO" 
2x10 

3x10 
5x10 

8x10 
5x10 

1x10 
9x10 


-10 

-11 

12 

-9 
-9 
-8 
-9 


8x10 
8x10 

5x10" 
4x10" 


-8 
-8 


4x10 


6x10 


6x10 


-6 


4x10 


-7 


2x10 


-5 


4x10 


3x10 


2x10 


-5 


4x10 


6x10 


-3 


6x10 


-5 


4x10 


-6 


2x10 


4x10 


3x10 


2x10 


-4 


Table  1 

OCCUPATIONAL  VALUES 


Atoaic 

No.         Radioiuiclide 


Class 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


— Table  J 
RELEASE  TO 
SEWERAGE 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(mCi) 


Col.  3- 

OAC 

(MCi/Ml) 


Col.  1- 

Air 

(pCi/al) 


Col.  2- 

Water 

(pCi/al) 


Monthly 
Average 

(MCi/«1) 


^ 


39    YttriiM-87 


W.  see 
Y.  see 


86«Y 


39 

Yttriu«-88 

W, 
Y. 

see«^ 
see  ^ 

39 

Yttiiuir90« 

w. 

Y, 

see«^ 
see  8^^ 

39 

•-• 

VttiitMi-90 

Y. 

see«*-Y 
see«^ 

39 

YttritM-91a^ 

w. 

Y, 

see««Y 
see««^ 

39 

Yttii««-91 

w, 

Y. 

see«^ 
see«^ 

39 

Yttriua-92 

w. 

Y. 

see«*^ 
see«*^ 

m  39 
I 

o 

Yttriu«-93 

Y. 

see«*^ 
see««^ 

I 

2x10^ 


1x10^ 


8x10^ 


4x10' 


IxlO-' 


5x10' 


3x10^ 


1x10^ 


3x10" 
3x10^ 

3x10^ 
2x10^ 

Ixio'' 
IxlO** 

7x10^ 
6x10^ 

2x10^ 
2x10^ 

2x10^ 
1x10^ 

9x10^ 
8x10^ 

3x10^ 
2x10^ 


1x10 
1x10 

Ixio" 
1x10 

5x10" 
5x10 

3x10 
3x10 

IxlO" 
7x10" 

7x10" 
5x10" 

4x10" 
3x10 

IxlO" 
IxlO" 


-6 


-7 


,-6 
-7 


-6 


5x10 
4x10 

4x10' 
3x10" 

2x10" 
2x10 

9x10" 
9x10 

3x10' 
2x10" 

2x10 
2x10 

1x10 
1x10" 

4x10 
3x10 


-9 


10 
10 


-8 


-10 


-10 
10 


-8 


-9 
-9 


3x10 


1x10 


1x10 


6x10 


2x10 


-3 


6x10 


-6 


4x10 


-5 


2x10 


-5 


3x10 


1x10 


1x10 


6x10 


2x10 


6x10 


-3 


4x10 


2x10 


-4 
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Atoaic 

No.         Radiumiclide 

— J— 

39  YUiiu«i-9V 


39  Yttriu«-95 


2j  40         ZiixiMiiiM-66 


40         Zircuiiiua-88 


40  Zircuiiiu*-89 


■ 
c 

3 


Class 


W.  see 


ssq- 


Y.  see  8«^ 
W,  see  ^ 


Y,  see  ^ 

D,  all  coapounds  except 
those  given  for  W  and  Y 

W,  oxides,  hydroxides, 
ha) ides  and  nitrates 

Y,  carbide 

D,  see  ®^Zr 
W,  see  ^hr 
Y.  see  ^Ir 

D,  see  ^Zr 
W.  see  ®*2r 
Y,  see  ^Zr 


TiETiT 

OCCUPATIONAL  VALUES 


TiETT? 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 


Col.  2- 

Inhalation 

ALI 

(»iCi) 


2x10^ 

(3x10*) 
St.  wall 


4x10' 

(5x10*) 
St.  wall 


1x10^ 


4x10^ 


2x10^ 


8x10^ 


8x10' 
2x10^ 


1x10'' 


4x10^ 


3x10' 
2x10^ 

2x10^ 
5x10^ 
3x10^ 

4x10^ 
2x10^ 
2x10^ 


Col.  3-  Col.  1-   Col.  2- 
DAC     Air      Water 
(pCi/al)  (MCi/al)   (pCi/al) 


Honthly 
Average 

(|iCi/al) 


3x10"* Ixio" 


3x10"*   IxlO"' 
6x10'*   2x10"' 


6x10"*   2x10"' 


2x10 


1x10 
IxlO" 

9x10" 

2x10 

1x10 

IxlO" 
Ixio" 
1x10 


-6 


-7 
-7 


-6 


SxlO 


-9 


4x10 
3x10 

3x10 
7x10 
4x10 

5x10" 
3x10" 
3x10 


-9 
-9 


-10 

10 

-10 


-9 


4x10 


7x10 


-4 


2x10 


5x10 


2x10 


-5 


4x10 


-3 


7x10 


-3 


2x10 


5x10 


2x10 


-4 


Table  1 
OCCUPATIONAL  VALUES 


Atowic 

No.    Radionuclide     Class 


40    ZirconiuM-93 


•^  40    Zirconiua-95 


40    Zirconiiw-97 


•«  41    NiobiiMii-88' 


O',  see  ^Zr 


W,  see  ®*Zr 


V.  see  ®*Zr 


0.  see  ®*Zr 


W,  see  ®*Zr 
Y,  see  ^hr 

0,  see  ^Ir 
W,  see  ^Ir 
Y,  see  ®*Zr 

W,  all  coapounds  except 
those  given  for  ¥ 


V,  oxides  and  hydroxides 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


1x10^ 

(3x10^) 
Bone  surf. 


Col.  2- 

Inhalation 

ALI 


(pCi) 

;;t 


1x10' 


6x10' 


5x10' 


(8x10*) 
St.  wall 


6x10" 

(2x10^) 
Bone  surf. 

2x10^ 

(5x10^) 
Bone  surf. 

6x10^ 

(8x10^) 
Bone  surf. 

1x10^ 

(3x10^) 
Bone  surf. 

4x10^ 

3x10^ 

2x10^ 
1x10^ 
IxlO^ 


2x10'' 


2x10' 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 


— Table  i 
RELEASE  TO 
SEWERAGE 


Monthly 
Average 


(pCi/al)  (MC1/a1) 

(MCi/al) 

(MCi/*!) 

3x10  ' 

2x10'^^ 

4x10"* 

4x10"* 

1x10"® 

8x10"^^ 

. 

• 

2x10"® 

"lxlO-l« 

- 

- 

5x10"® 

ixlO-l° 

2x10"* 

2x10** 

2x10"' 
IxlO"' 

5x10-10 
4xl0"l° 

- 

: 

8x10"' 
6x10"' 
5x10"' 

3x10'^ 
2x10"^ 
2x10"' 

9x10"^ 

9x10"* 

* 

9x10"* 

3x10"' 

1x10"' 

IxlQ-^ 

9x10"* 

3x10"' 

- 

- 

- 

.  "V 

E^^S^i5C3fflj^ 
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Atoaic 
No. 

Radionuclide 

Class 

Table  1 
OCCUPATIONAL  VALUES 

Tabic  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.    1- 

Oral 

Ingestion 

ALI 

(MCi) 

Col.   2- 

Inhatation 

ALI 

(MCi) 

Col.   3-     Col.    1- 
DAC           Air 
(MCi/al)  (|iCi/Bl) 

Col.   2- 

Water 

(MCi/al) 

Monthly 
Average 

(MCi/«1) 

41 

Niobiuir89^ 
(66  Bin) 

Y. 

see^Nb 
see  ^ 

1x10* 

4x10* 
4x10* 

2x10'* 
2x10'^ 

6x10"® 
5x10"® 

Ixlo"* 

Ixio"^ 

41 

Niotr1ua-89 
(122  ain) 

Y. 

see««Mb 
see88Nb 

5x10^ 

2x10* 
2x10* 

SxlO"^ 
6xl0-^ 

3x10"® 
2x10"® 

7x10"* 

7x10"* 

41 

Niobiua-90 

Y. 

see««Nb 
see88Nb 

1x10^ 

3x10^ 
2x10^ 

1x10*^ 
IxlO"^ 

4x10"' 
3x10"' 

IxlO"* 

IxlO"* 

41 

s 

Niobiua-93a 

w. 

Y. 

see  ^ 
see  ^ 

9x10^ 

(1x10*) 
LLI  Mall 

2x10^ 
2x10^ 

Sxio"' 
7xl0-® 

3x10"' 
2x10-1° 

1x10"* 

IxlO"' 

41 

Niobiua-94 

w. 

Y, 

see88Nb 
see««Nb 

9x10^ 

2x10^ 
2x10^ 

BxlO"® 
6x10*' 

3x10-10 
2xl0"ll 

Ixio"* 

1x10'* 

41 

Niobiua-95a 

Y. 

see«8Nb 
see  8«Nb 

2x10^ 

3x10^ 
2x10^ 

1x10'^ 
9x10-' 

4x10"' 
3x10"' 

3x10"* 

3x10** 

41 

m 

a 

•    41 

i 

Niobiua-95 

Y. 

see  ««Nb 
see  88Nb 

2x10^ 

1x10^ 
1x10^ 

SxlO''' 
5x10-' 

2x10"' 
2x10"' 

3x10"* 

3x10"* 

Niobtua-96 

w. 

Y. 

see8«N6 
see  ^m 

1x10^ 

1 

1 

3x10^ 
2x10^ 

IxlO'^ 

4x10"' 
3x10"' 

2x10"* 

2x10** 

Atoaic 
No. 

Radionuclide 

CIJ 

■ss 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.   1- 

Oral 

Ingestion 

ALI 

(pCi) 

Col.   2- 

Inhalaticn 

ALI 

(MCi) 

Col.    3-     Col.    1- 
DAC            Air 
(pCi/al)  (MCi/al) 

Col.   2- 

Water 

(pCi/al) 

Monthly 
Average 

(MCi/al) 

41 

Niobiua-97^ 

w. 

Y, 

see  ®®Nb 
see  ®®Nb 

2x10* 

8x10* 
7x10* 

3x10'^ 
3x10"^ 

IxlO"' 
IxlO"' 

3x10"* 

3x10"^ 

41 

Niobiua-98^ 

w, 

Y. 

see««Nb 
see8«Nb 

IxiO* 

5x10* 
5x10* 

2x10*^ 
2x10*^ 

7x10'® 
7x10"® 

2x10"* 

2x10"^ 

42 

Holyt>denua-90 

D,  all  coapounds  except 
those  given  for  V 

Y,  oxides,  hydroxides, 
and  MoSp 

2x10^ 

7x10^ 

3x10'^ 

1x10"® 

3x10"* 

3x10'* 

- 

SxlO-* 

2x10'^ 

6x10"' 

- 

- 

s« 

Nolyt>dent«i-93a 

0. 
Y. 

see  ^Ho 
see*»Mo 

4xlo' 

2x10* 
1x10* 

7x10"^ 
6x10-^ 

2x10"® 
2x10"® 

6x10"* 

6x10'* 

42 

HolytMienua-93 

0. 
Y. 

see  ««Mo 
see  ««Mo 

4x10^ 

5x10^ 
2x10^ 

2x10"* 
8x10'® 

7x10"' 
3x10-10 

5x10"* 

5x10"* 

42 

Nolybdenua-99 

0, 
Y. 

see^'Mo 
see^Mo 

1x10^ 

3x10^ 
1x10^ 

1x10"* 
6x10"' 

-9^ 
4x10  ' 

2xl0"' 

IxlO"* 

IxlO'* 

42 

Itolybdenua-lOl^ 
2 

0. 
Y. 

see««Mo 
see^Mo 

4x10* 
"l 

1x10^ 
1x10^ 

6x10"^ 
6*lfi"* 

2x10"' 
2x10"' 

6x10'* 

6x10"-' 

i'' 

Technetiu«-93a 

D.  all  coapounds  except 
those  given  for  W 

7x10* 

2x10^ 

6x10"* 

2x10"' 

IxlO"^ 

Ixio"'' 

'2 

W,  oxides,  hydroxides, 
halides,  and  nitrates 

3x10^ 

Ixlo"* 

4x10"' 
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W.  se.  ^^Jc 


Table  i 

OCCUPATIONAL  VALUES 


Table  7 

REFERENCE  LEVEL 
CONCENTRATIONS 


— TabTe  3 
RELEASE  TO 
SEWERAGE 


C©1.  1- 

Srtal 

linge&tion 


Oa.   2- 

Mialation 

Mil 


Col.   3- 
DAC 


Col.    1- 
Air 


Col.   2- 
Water 


Monthly 
Average 


Atoaic 
No. 

Rad>«micTide 

C)d9» 

- 

ALI 

(♦JCi) 

(pCi/Bl)  (mCI/b)) 

(pCiiW) 

UiCi/al) 

43 

TecHnetiiMi-93 

0. 

see 

^c 

3)»10^ 

7»10* 

3x10** 

ixia*' 

4xia** 

4l8lft*^ 

w. 

se* 

^c 

- 

1x10^ 

4x10** 

Ixlft*' 

- 

- 

43 

Technetiua- 94111^ 

D. 

w. 

see 
se* 

'^•tc 
^^Tc 

2x10* 

4x10* 
6)»10* 

2x10'* 
2x10** 

6x10"* 
8xie"' 

3x10** 

3x10*^ 

43 

Techiietiua-94 

0. 

w. 

&ee 
see 

'*Tc 

9x10^ 

2x10* 
2x10* 

8x10'^ 
1x10** 

3x10"* 
3x10"* 

1x10** 

1x10*^ 

43 

at 

Teclinelii«i-96«^ 

D. 

w. 

see 
see 

»3-Tc 

2x10^ 

3x10* 
2x10* 

1x10** 
1x10** 

4x10"' 
3x10"' 

2x10*^ 

2x10"^ 

43 

TechiietiuM-96 

0, 

see 

^^Tc 

2x10^ 

3x10^ 

1x10*^ 

4x10*' 

3x10** 

3x10** 

w. 

see 

«^c      . 

- 

2x10^ 

9»10"' 

3x10*' 

- 

- 

43 

Teclmetiu«-97ii 

0. 

se* 

«^c 

5»10^ 

7x10^ 

3x10** 

. 

6x10** 

6x10** 

w. 

see 

»*«Tc 

(8x10^) 
St.   wall 

IxlO^ 

5x10*' 

UiM*® 

axio"* 

43 

Tec  hue  ti  tup- 9  7 

D, 

see 

"•tc 

4x10* 

5x10* 

2x10** 

7x10*^ 

5x10** 

5xlO"'* 

m 

2  « 

w. 

see 

S3»Tc 

- 

6x10^ 

2x10** 

8x10*' 

- 

- 

Tecl)netiun-9e 

D. 

see 

3^Tc 

1x10^ 

2x10^ 

7x10*' 

2x10*' 

1x10** 

1x10** 

3x10' 


1x10 


«KlO 


-10 


Atoaic 

No.         Radionuclide 


Class 


"53i; 


43  Tectmetiu«-99ir       D,  see  "^  Tc 

W.  see  '3"Tc 

D,  see  '*"Tc 

W.  see-'^-Tc 


43  Teclinetiuin-99 

43  Teclmetiua-101^       D,.  see  '**Tc 


W.  see-  ^^Tc 


43 

leLliiietiuffl-104^ 

0.  see  ^™Tc 

44 

Rutl(enium-94^ 

0,  aJ)  conpounds  except 
those  given  for  W-  and  Y 

- 

W,   h^lides 

Y,  o»ides  and  hyd« oxides 

m 

3 
O 

o 
m 
c 

■3 

44 

R<K.lt«iiiu«-9/ 

0,   see-  *'ru 
W.  see-  '*Ru 
Y,  see  '*Ru 

Table  1 
OCCUfATIONAL  VALUES 


Col.  1- 

Oral 

Ingest?*!!' 

ALI 


Skior 


4x10^ 


9x10^ 

(1x10*) 
St.  wall 


2V10^ 

(3x10*) 
St.  wall 


2x10^ 


8x10" 


Col.  2- 

lahalation 

ALI 


(*iCi) 
;5" 


2«10-' 
2x10* 

5x10^ 
7x10^ 


SxlO-' 


AxlO-" 


7x10^ 


9x10^ 


%10 

6x10* 

6x10* 

2x10* 

rxio* 

IvlO* 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


TabYe   3  " 
RELEASE  TO 
SEWERAC^ 


Col.  3- 

DAC 

(pCi/al) 


Col.  1- 

Air 

(tiCi/al) 


Col.  2- 

Water 

(pCi/fel) 


6x10 
1x10* 

2x10* 
3x10* 


1x10 


-4. 


2x10 


3x10 


-4 


4x10 


-5 


2x10 
3x10 
2x10 

8x10* 

5x10 

5x10* 


-5 
-5 
-5 


-6 


2kie 
3x10 

8x10* 
9xl« 

5x10 


-7 


-10 
-7 


5x10 


1x19 


1x10 


6x19 
9x10 
8x16* 

3x10' 
2xia 
2x10* 


-8 
-8 


-8 


1x10 


T" 


6x10 


2x10 


4x10 


2xlT) 


-5 


1x10 


-4^ 


Monthly 
Average 

(^i/al) 
^7 — 


6x10 


2x10 


4xia 


-3 


2x10 


-3 


UIO 


-3 


■■'f^SBfiPf'' 
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■"■ 

"- 

• 

• 

table  1 
OCCUPATIONAL  VALUES 

Table  z 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 

Oral 

Ingestion 

Col.  2- 

Inhalation 

ALI 

Col.  3- 
DAC 

Col.  1- 
Air 

CoJ.  2- 
Water 

Monthly 
Average 

Atoalc 
No. 

Radionuclide 

Class 

ALI 
(mCO 

(pCi) 

(nCi/.l] 

(mC{/«I) 

2x10"' 
1x10'' 
9x10-" 

(pCi/«l) 
3x10'* 

(pCi/1.1) 
3x10'* 

44 

Rutiteniiw-103 

0. 

w. 

Y. 

see  '^Ru 
see  '^Ru 
see  '^Ru 

2x10^ 

2x10^ 
1x10^ 
6x10^ 

7x10'' 
4x10'' 
3x10'' 

44 

Rutlieiiiui-lOS 

0. 

H. 

see  '^Ru 
see  '^Ru 
see  '^Ru 

5xl0' 

2x10* 
1x10* 
1x10* 

6x10'' 
6x10"' 
5x10'' 

2x10"® 
2x10'® 
2x10'® 

7x10'* 

7x10'* 

44 

Rutheniu*-106 

0. 

w. 

Y, 

see  '^Ru 
see  '^Ru 
see  '^Ru 

» 

2x10^ 

9x10^ 
5x10^ 
1x10^ 

4x10'® 
2x10"® 
5x10'' 

IxlO'" 
7x10'" 
2x10'" 

3x10'' 

3x10"* 

45 

Rho<Ji(«-99a 

0,  all  coapounds  except 
those  given  for  W  and  Y 

W.  halides 

V,  oxides  and  hydroxides 

2x10* 

6x10*  . 

8x10* 

7x10* 

2x10"^ 
3x10'^ 
3x10'* 

8x10'® 
IxlO'' 
9x10"® 

2x10"* 

2x10'^ 

45 

RhodiuM-99 

D.  see  ""Rh 
M,  see  "■Rh 
Y,  see  ""Rh 

S  45 

Rtiodi4M-100 

0.  see  ""Rh 

o 

W.  see  "^Rh 

3 

V.  see  ""Rh 

2k10^ 


2x10 


3* 


3x10-" 
2x10^ 
2x10^ 

5x10^ 
4x10^ 
4x10^ 


1x10 
9x10 
8x10" 

2x10 
2x10 
2x10" 


-7 


-6 
-6 


4x10 
3x10 
3x10 

7x10" 
5x10" 
5x10 


"' 
-9 

-9 


3x10"*  3x10"* 


2x10"*  2x10'* 


-9 


Atoaic 

No.         Radionuclide 


45  RhodiuirlOla 


45  RhuJiua-101 


45 


45 


45 


45 


Rhodiuirl02a 


RhodiiMi-102 


RhodiiM-103« 


Rhodiun-105 


Class 


D,  see 
W,  see 
Y.  see 

D,  see 
W.  see 
Y,  see 

0,  see 
W,  see 
Y,  see 

0,  see 
W.  see 
Y.  see 

0,  see 
W,  see 
Y.  see 

D.  see 
W,  see 
Y,  see 


"^Rh 
"-Rh 
"^h 


99*1 

99a, 
99a, 


Rh 

Rh 


Rh 

"-Rh 
"^h 


99a| 

99a, 

99a, 
99a, 


Rh 


'Rh 
Rh 
Rh 


99a| 
99a| 
99a, 

99a, 
99a, 
99a, 


Rh 
'Rh 
Rh 

Kh 
Rh 
Rh 


Table  1 

OCCUPATIONAL  VALUES 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 
Oral 

Ingestion 
ALI 


6x10' 


4x10-' 


4x10-' 


Col.  2- 

Inhalation 

ALI 


Col.  3-  Col.  1-    Col.  2- 


1x10' 


9x10* 
2x10^ 
6x10^ 

Ixio' 
Ixio' 

Ixio' 

1x10* 
6x10^ 
6x10^ 


DAC 


Air 


Water 


Table  3 

RELEASE  TO 

SEWERAGE 


Monthly 
Average 


(jiCi) 

(nCi) 

(pCi/i 

il)  (mCi/bI) 

(MCi/al) 

(MCi/al) 

6xl0' 

1x10* 

5x10"* 

'   2x10'® 

8x10"* 

8x10'* 

. 

8x10^ 

4x10"* 

'   Ixio'® 

- 

- 

4 

8x10^ 

3x10"* 

'   1x10'® 

- 

- 

2x10^ 

5x10^ 

2x10*^ 

'   7x10'" 

3x10"* 

3x10"* 

•  - 

8x10^ 

3x10' ' 

'   IxlO-' 

- 

- 

- 

2x10^ 

6x10'* 

»   2x10'" 

- 

- 

1x10^ 

5x10^ 

2x10' 

'   7x10'" 

2x10'* 

2xl0'* 

- 

4x10^ 

2x10" 

'   5x10'" 

- 

5x10 

4x10 
7x10 
2x10 

5x10" 

5x10 

5x10" 

5x10 

3x10" 

2x10" 


-8 


r® 

-8 
-8 


-4 


-6 


2x10 


1x10 
2x10 
8x10 

2x10" 
2x10- 
2x10 

2x10 

9x10" 

8x10 


10 

-10 
-10 
-11 


-6 
-8 


-9 


8x10 


6x10 


-6 


5x10 


-5 


8x10 


6x10 


5x10 


-2 
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52061 

^ 

Table  1 

Table 

2 

Table  3 

. 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

'  "••.I 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

-.* '-. 

Oral 

Inhalation 

Honthly 

■ 

. 

'■■r^: 

.    ■ 

Ingestion 

ALI 

OAC 

Ai- 

Water 

Average 

AtMi 

z 

ALI 

No. 

-Radionuclide 

Class 

(pCi) 

(pCi) 

(pCi/Ml)  (MCi/sU 

(pCi/Bl) 

(MCi/«l)  . 

45 

fthodiun-ioeii 

0.  see  '*'Rh 

8x10^ 

3x10* 

1x10"* 

4x10"® 

1x10'* 

1x10*^ 

W.  see  ^^h 

.. 

4x10* 

2x10"* 

5x10"® 

- 

- 

Y,  see  ^*'Rh 

- 

4x10* 

IxlO"* 

5x10"® 

- 

- 

4& 

Rhodiu«-107^  . 

0.  see  ^^Rh 

7x10* 

2x10^ 

IxlO"* 

3x10"' 

1x10*' 

uio"^ 

W,  see  ^^Rh 

- 

3x10^ 

IxlO"* 

4x10*' 

- 

- 

Y.  see  '^Rh 

- 

3x10* 

1x10"* 

4x10*' 

- 

- 

46 

Pallddiua-lOO 

0,  all  coopounds  except 

1x10^ 

1x10^ 

6x10"' 

-9 

-s 

-4 

those  given  for  W  and  Y 

2x10  ^ 

2x10  ' 

2x10  * 

•-< 

s 

W,  nitrates 

- 

1x10^ 

5x10"' 

2x10"' 

- 

- 

• 

Y,  oxides  and  hydroxides. 

- 

1x10^ 

6x10"' 

2x10*' 

- 

- 

46 

Pal  I  ad iua- 101 

D.  see  l°«Pd 

1x10*' 

3x10* 

IxlO"* 

4x10"® 

2x10** 

2x10'^ 

W.  see  lOOpd 

. 

3x10* 

1x10'* 

5x10'® 

- 

- 

Y.  see  lOOpd 

3x10* 

IxlO"* 

4x10"® 

- 

- 

46 

Pa)lddiuii-103 

0.  see  l°Opd 

6x10^ 

6x10^ 

3x10"^ 

9x10"' 

. 

. 

(8x10^) 

- 

. 

1x10'* 

1x10*^   - 

LLI  wall 

m 

W.  see  "Opd 

. 

4x10^ 

2x10"^ 

6x10'' 

- 

- 

o 
m 
c 

3 

Y.  see  "°Pd 

4x10^ 

1x10"^ 

5x10'' 

- 

Table  1 

Table  i 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Monthly 

.  . 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 

ALI 

No. 

Radionuclide 

Class 

(m^) 

(pCi) 

(pCi/Bl)  (tiCi/«l) 

(pCi/.!) 

(»iCi/«l) 

46 

Pa) lad iua- 107 

0.  see  l°"Pd 

3x10* 

2x10* 

9x10"^ 

3x10*® 

4x10'* 

4x10*^ 

W.  see  lOOpd 

. 

7x10^ 

3x10"* 

1x10*® 

- 

- 

Y.seelO«Pd 

- 

4x10^ 

2x10"' 

5x10-1° 

- 

- 

46 

Pal  I ddi urn- 109 

D.  see  l°»Pd 

2x10^ 

6x10^ 

3x10"' 

9x10'' 

3x10"* 

3x10** 

W.see^Opd 

. 

5x10^ 

2x10"* 

8x10'' 

- 

- 

Y.  see  l°Opd 

- 

5x10^ 

2x10** 

6x10*' 

- 

- 

47 

Silver- 102^ 

• 

0,  all  coopounds  except 

• 

5x10* 

s 

-5 

,  .«-4 

,  ,r.-i 

g 

those  given  for  W  and  Y 

2x10^ 

8x10  ' 

3x10*' 

6x10  ' 

6x10  ' 

W,  nitrates  and  sul- 

2x10* 

9x10"* 

fides 

- 

3x10*' 

- 

- 

Y,  oxides  and  hydroxides 

- 

2x10* 

8x10"* 

3x10"' 

- 

47 

Silver- 103^ 

D.  seelO^Ag 

4x10* 

1x10* 

4x10"* 

1x10*' 

5x10** 

5x10*' 

W.  see  lO^Ag 

- 

1x10* 

5x10"* 

2x10'' 

- 

- 

'  -  . 

Y.  see  lO^Ag 

- 

1x10* 

5x10** 

2x10'' 

- 

- 

47 

Silvtr-104«^ 

0.  see  lO^Ag 

3x10* 

9x10* 

4x10** 

1x10*' 

4x10** 

4x10*^ 

W.  see  lO^Ag 

'- 

IxlO* 

5x10** 

2x10'' 

- 

- 

m 
1"  47 

■  -      ":  -■* 

Y.  see  lO^Ag 

/   - 

IxlO* 

5x10"* 

2x10*' 

- 

- 

Silver- 104^ 

0.  see  lO^Afl 

2x10* 

7x10* 

3x10"* 

1x10*' 

3x10** 

3x10*^ 

c 

W.  see  lO^Ag 

- 

1x10* 

6x10"* 

2x10*' 

- 

- 

•-• 

Y.  see  l°2,a 

1x10* 

6x10"* 

0 

2x10*' 
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hUmic 

Ns. 

Radionuclide 

■CiMS 

47 

Silver- 

105 

D. 

»«• 

^**Ag 

v». 

sc« 

l^^A, 

Y. 

sc* 

'^% 

47 

Si  Iver- 

lOta 

0. 

SM 

"% 

w. 

SC* 

^"^A, 

V. 

sc* 

l^A, 

47 

Silwer- 

106^ 

D. 

see 

^°'Ag 

w. 

see 

^•^^Afl 

V. 

see 

''% 

47 

Silver 

-iOte 

0. 

see 

^% 

w. 

sec 

^''^g 

*. 

see 

^'''Ag 

47 

Silver 

-UOb 

0. 

see 

^°^A« 

w. 

see 

^°^Ag 

:        ■ 

*                 ■• 

.  .     . 

Y. 

see 

'"'Ag 

Table  1 

OCCUPATIONAL  VALUES 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  10 

SEWERAGE 


Col.  1- 

Oral 

InfltstioM 

ALI 

(>iCi) 


3x10^ 


8x10* 


6x10^ 


6x10' 


5x10' 


Col.  2- 

Inhalation 

ALI 


(jiCi) 


1x10^ 
2x10^ 
2x10^ 

7x10^ 
9x10^ 
9x10^ 

2x10^ 
2x10^ 
2x10^ 

2x10^ 

r.2 


1 


3x10' 
2x10 

1x10^ 
2x10^ 
9x10* 


Co).  3-  Col.  1-    Col.  2- 
DAC     Air      Water 
(MCi/al)  (tiCi/*l)   (MCi/«l) 


4x10 
7xl0' 
7x10 

3x10 

4xl«' 

4x10' 

8x10 
9x10 
8x10" 

8x10 

IxlO" 

IxlO' 

5x10' 
8x18" 
4x10 


TT 


-7 


-5 
-i 


-8 


-8 


1x10 

2iilO~ 

2x10' 

UUi 

IxlO' 

3x10 

3x10" 

3x10" 

3x10 
4x10 
3x10 

2x10 
3x10 
1x10 


FT 


-9 


-7 


10 

M) 

-11 

-10 

-w 

-10 


4x10 


T 


IxlO 


-b 


8x10 


-4 


9x10 

; 


6x10 


-6 


Monthly 
Average 

(»<Ci/«1) 

4xl0"' 


1x10 


8x10 


9x10 


-5 


6x10 


-5 


Table  1 

Table  S 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

- 

^    :  ■  ■  ■  ■  ■ 

■■■ 

CONCENTRATIONS 

SEWERAGE 

Col.    1- 

Col.   2- 

Col.   3- 

Col.    1- 

Col.   2- 

Ora) 

Inhatation 

Monthly 

'-  ■ 

Ingest  i«n 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 

ALI 

No. 

ia«ioiHicl«4e 

Clas»  .  '■ 

(jiCi) 

(»iCi) 

(MCi/Bl)  (mCi/bI) 

(MCtytal) 

(|iC«/al) 

47 

SiWer-111 

D. 

se.l«*Ag 

9x10^ 

2xlo' 

6x10"' 

2«»"' 

- 

- 

(1x10^) 

- 

- 

- 

IxlO"* 

IxlO"* 

ILI  wall 

:  •. 

y. 

see  102^ 

m 

9x10^ 

4x10"' 

IxlO"* 

-     ■ 

- 

f 

v. 

see  ^O^Ag 

i 

9x10^ 

4x10*' 

IxlO'* 

- 

- 

47 

Silver-112 

D. 

seel°2^ 

Jxio' 

8x10^ 

3x10"* 

IxlO"® 

4x10"* 

4x10"* 

w. 

see  I'^^Ag 

■f 

1x10* 

4x10"* 

IxlO'® 

- 

- 

Y. 

see  1% 

- 

9x10^ 

4x10"* 

bclO'® 

- 

- 

H« 

Silver- 115^ 

0. 

see  1'>2a9 

3x10* 

9x10* 

4x10"^ 

1.1»"' 

4x10"* 

4x10"-* 

w. 

see  1°2^ 

. 

9x10* 

4x10"^ 

IxlO"' 

- 

- 

Y. 

see  l«2Ag 

* 

8x10* 

3x10"* 

IxlO"' 

- 

- 

48 

Ca<tiitM-104^ 

D. 

all  coopounds  except 

2x10* 

7x10* 

3xlO'* 

9x10"® 

-J- 

.  .«-3 

those  given  for  W 

and  Y 

3x10  ' 

3x10  •' 

w. 

sulfides. 

halides, 

1x10^ 

5x10"^ 

2x10"' 

and  nitrates 

- 

- 

- 

Y. 

oxides  and 

hydi 

-oxides 

- 

1x10^ 

5x10"* 

2x10"' 

- 

- 

m  48 

Ca(taiui-107 

D. 

seelO^Cd 

2x10* 

5x10* 

2x10** 

7x10"® 

3x10"* 

3x10"^ 

it 

w. 

see  l»^Cd 

. 

6x10* 

2x10"* 

8x10'" 

- 

- 

1 

Y. 

see  lO^Cd 

»• 

5x10* 

2x10"* 

7x10"" 

- 

- 

iiiasIH'iafiAJiiicJiia 


- 
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Table  1 

Table  2 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

1 

• 

' 

CONCENTRATIONS 

SEWERAGE 

Col .    1- 

Col.   2- 

Col.   3- 

Col.    1- 

Col.    2- 

4  ,       ; 

.,  Oral  • 

Inhalation 

Monthly 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 

ALI 

No. 

Radiuiiuclide 

Class 

(pCi) 

(pCi) 

(MCi/«l)  (pCi/Bl) 

(pCi/Bl) 

(MCi/.l) 

48 

CadMJ  1101-109 

0.  see  l°^Cd 

3x10^ 

4x10^ 

IxlO"® 

5x10"" 

4x10"® 

4x10"^ 

W.  see  ^'^^Cd 

. 

1x10^ 

5x10'® 

2xl0"l° 

- 

- 

Y.  see  lO^Cd 

- 

1x10^ 

5x10"® 

2xlO""» 

- 

- 

48 

CactMi(M-113a 

D.  see  lO^Cd 

2x10^ 

2x10° 

IxlO'' 

3x10" 1^ 

3x10"' 

3x10"* 

. 

W.  see  l°^Cd 

- 

8x10° 

4x10"' 

IxlO"" 

- 

- 

Y.  see  "\d 

- 

1x10^ 

5x10"' 

2x10' 11 

- 

- 

48 

Ca'lniu«-113 

0.  see  l«^Cd 

2x10^ 

2x10" 

9x10-1° 

4x10-12 

3x10"' 

3x10"* 

a 

W.  see  l°^Cd 

-. 

8xl0" 

3x10"' 

lxl0"ll 

- 

- 

s 

Y,  see  ^"^^Cd 

- 

1x10^ 

6x10"' 

2xl0"ll 

- 

- 

48 

Catliuiu«-115« 

D.  see  lO^Cd 

3x10^ 

5x10^ 

2x10"® 

8xl0"ll 

4x10"* 

4x10"* 

W.  see  ^°^Cd 

. 

1x10^ 

5x10'® 

2x10"" 

- 

- 

Y.  see  lO^Cd 

- 

1x10^ 

6x10"® 

2xl0"l® 

- 

■    - 

48 

Caduiitim-llS 

D.  see  lO^Cd         ' 

9x10^ 

1x10^ 

6x10"' 

2x10"' 

IxlO"^ 

IxlO"* 

W.  see  lO^Cd 

- 

1x10^ 

5x10"' 

2x10"' 

- 

- 

Y.  see  ^°^Cd 

- 

1x10^ 

6x10"' 

2x10"' 

- 

- 

m   48 

Cd>luiiuin-117m 

0,  see  ^°''cd 

5x10^      • 

1x10* 

5x10*^ 

2x10"® 

6x10"^ 

6x10"* 

3 

W.  see  ^°^Cd 

. 

2x10* 

7x10"^ 

2x10"® 

- 

- 

o 
m 
c 

• 

Y.   see  l°^Cd 

• 

1x10* 

6x10'^ 

2x10"® 

Table  1 

Table 

2 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.    1- 

Col.   2- 

Col.   3- 

Col.    1- 

Col.   2- 

Oral 

Inhalation 

Monthly 

• 

Ingestion 

ALI 

OAC 

Air 

Water 

Average 

Atonic 

ALI 

_ 

No. 

Radionuclide 

Class 

(MCi) 

(mC)) 

(pCi/wl)  (pCi/nl) 

(MCi/Bl) 

(pCi/Bl) 

48 

Cadmiu«-117 

0,  see  ^°*Cd 

5x10^ 

1x10* 

5x10"^ 

2x10"® 

6x10"^ 

6x10"* 

W.  see  l°^Cd 

- 

2x10* 

7x10"^ 

2x10"® 

- 

- 

Y.  see  l°^Cd 

- 

1x10* 

6x10'^ 

2x10"® 

- 

- 

49 

li)diuiu-109 

0,  all  compounds  except 

2x10* 

4x10* 

2x10"^ 

6x10"® 

-4 

-3 

those  yiven  for  W 

3x10  ' 

3x10  •' 

W,  oxides,  hydroxides. 

6x10* 

3x10"^ 

9x10"® 

halides  and  nitrates 

- 

- 

" 

49 

Iiidiuw-UO^ 

0.  see  l°^In 

2x10* 

4x10* 

2x10"^ 

6x10"® 

2x10"* 

2x10'' 

g 

(69.1  nin) 

W.  see  lO^In 

- 

6x10* 

2x10"^ 

8x10"® 

- 

- 

1 

49 

Indium- 110 

D.  see  lO^In 

5x10^ 

2x10* 

7x10"^ 

2x10"® 

7x10"^ 

7x10"* 

(4.9  h) 

W.  see  l"«ln 

- 

2x10* 

8x10"* 

3x10"® 

- 

- 

49 

indiuM-111 

0.  see  l<^^ln 

4x10^ 

6x10^ 

3x10"* 

9x10"' 

6x10"^ 

6x10"* 

W.  see  lO^In 

- 

6x10^ 

3x10"* 

9x10"' 

- 

- 

49 

Indiua-112^ 

0.  see  "^In 

2x10^ 

6x10^ 

3x10"* 

9x10"' 

2x10"' 

2xl0"2 

W.  see  lO^In 

- 

7x10^ 

3x10"* 

Ixio"* 

- 

- 

m49 

Indium- 113«^ 

0.  see  "^In 

5x10* 

1x10^ 

6x10"^ 

2x10"' 

7xiO"* 

7x10"' 

o 

W,  see  lO^In 

- 

2x10^ 

8x10"^ 

3x10"' 

- 

- 

§49 

lndiiiuril4m 

0.  see  l^^^ln 

3x10^ 

6x10^ 

3x10'® 

9xl0"ll 

4x10"* 

4x10'^ 

W.  se*  lO^In 

- 

1x10^ 

4x10"® 

lxl0"l° 

- 

- 

- 
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49     Ii)diiM-n9«' 


SO    Tin-110 


e 

3 


AtMIC 

No. 

Radionuclide 

Class 

49 

Ifldiun-llSa 

D.  see 
W.  see 

49 

IndiuirllS 

0.  see 

W.  see 

49 

liMlhw-llte^ 

0.  see 

W,  see 

49 

lAdiui-n/M^ 

0,  see 

W.  see 

49 

In«lii«-117^ 

0,  see 
W,  see 

D.  see 


109 

109 
109 

109 
109 

109 
109 

109 

109 

109 


In 
In 

In 
In 

In 
In 

In 
In 

In 
In 


In 


W.  see  ^«^I« 

0,  all  coapouMls  except 
those  given  for  W 

U,  sulfides,  oxides, 
hydroni^s,  halides, 
nitrates,  and  stannic 
phosphate 


Table  1 


OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


1x10^ 


49(10* 


2«10^ 


1*10^ 


6x10^ 


4x10^ 

(SxlO 
St.  wall 


(5x10*) 


4x10^ 


Col.  2- 

Inhalation 

All 

(jiCi) 


4x10 
5x10* 

1x10° 
5x10° 

8x10* 
1x10^ 

3x10* 
4x10* 

ZxlO^ 
2x10^ 


IxW 


IxlO-' 


IxIO^ 


1x10^ 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  3- 

OAC 

(MCi/al) 


Col.  1- 

Air 

((iCi/al) 


2x10 
2x10 

6x10 
2x10 

3x10 
5x10 

1x10 
2x10 

7x10 
9x10 

5x10 


-5 

10 
-9 


-5 


-5 
-5 


-S 


6x10 


5x10 


-5 


5x10 


-fc 


6x10 
7x10 

2x10 
7x10 

1x10 
2x10 


1~ 
-8 

-12 
-12 


-7 


SkIO 
6x10 


-8 
-8 


2x10 
3x10 

2xM 


-7 
-7 


2x10 


2x10 


2x10 


Col.  2- 

Water 

((jCi/al) 


Table  3 

RELEASE  TO 

SEWERAGE 


Monthly 
Average 

(MCi/sl) 


2x10 


M 


5x10 


3x10 


2x10 


-4 


8x10 


7x10 


-4 


5x10 


-5 


2xM) 


T 


5x10 


-6 


3x10 


2x10 


8x10 


7x10 


-3 


5x10 


-4 


Atoaic 
No. 

Radionuclide 

Class 

SO 

Tin-Ill^ 

0.  s«  "«S« 
W.  see  llOsn 

SO 

Tin-U3 

0.  see  "°Sn 
W.  see  "Osn 

so 

Tin-117« 

D.  see  "Osn 

s„  • 

Tin- 119* 

W.  see  "»Sn 
0,  see  "°Sn 

•      W.  see"»Sn 

SO 

Tin-121«^ 

0.  see  "«Sn 
W.  see  "»Sn 

50 

Tin- 121 

0.  see  "''so 
W.  see  11«S« 

i  50 

Tin-123« 

D,  see  ""so 
W.  see  "»Sn 

3 

Table  1   ~ 

OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(mCO 


7x10^ 


2x10'' 


2x10"' 


SxlO-" 

(5x10^) 
LLI  wall 

3xlo' 

6x10^ 

5x10* 


Col.  2- 
I aha  1  at ion 
ALI 

(MCi) 


2x10' 
3x10^ 

Ixio' 
5x10^ 

IxlO-* 

(2x10^) 
Bone  surf. 

1x10^ 
2x10^ 


1x10' 

9x10^ 
5x10^ 

2x10* 
1x10* 

1x10^ 
1x10* 


TabU  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  3- 

OAC 

(MCi/«l) 


Col.  1- 
Air 

(mC</«i) 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  2- 

Water 

(MCi/«l) 


9x10 
Ixio" 

5x10 
2x10' 


-7 


5x10 


-7 


6x10 


-7 


1x10 


-6 


4x10 

4x10 
2x10 

6x10 
5xl0" 

5x10' 
6x10 


-7 

-7 
-6 


-5 


3x10 
4x10 

2»I0' 

8x10 


-7 


-10 


3x10 


-9 


2x10 


3x10 


-9 


1x10 

1x10 
8x10 

2x10 
2x10 

2x10 
2x10 


-9 
-9 
-10 

-8 

-a 

-7 


1x10 


2x10 


2x10 


7x10 


-5 


4x10 


-5 


8x10 


-5 


7x10 


-4 


Monthly 
Average 

(pCi/al) 

1x10'^ 


2x10 


2x10 


-4 


7x10 


4x10 


-4 


8x10 


-4 


7x10 


-3 


TiFm 

aCCUPATlONAL  VALUES 


TibTiT 

REFERENCE  LEVEL 
CONCENTRATIONS 


Tabte  3 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.   tadiomicl-fdie     CTass 


D.  see  ll'sn 
W.  see  "°Sn 

0,  SM  ^^h» 


Col.  1- 

Oral 

Ingestio* 

ALI 

(tiCi) 

6x10^ 


Co).  2- 

Inhalation 

ALI 

(pCi) 


Col.  3- 

DAC 

OiCi/al) 


Col.  1- 

Alr 

(tiCi/»1) 


Col.  2- 
Water 


10 


^ 


Monthly 
Average 

(nCi/«>) 
TKiO"^ 


SO 


50 


Tin- 123 


Tin- 125 


4x10' 

(5xlG 
LLI  wall 


(5xl0^> 


6x10' 
2x10^ 

9x10^ 


3x10 
7x10 

4x10 


-8 
-7 


9k10 

2x10' 

1x10 


-9 


7kM> 


7x10 


7x10 


-5 


i   • 

-.  , 

w. 

.ee  "Os« 

- 

4x10^ 

IxlB*' 

S.«)""» 

- 

- 

50 

TTn-126 

0. 

w. 

see  "'S. 

5*.  "»SR 

3x10^ 

6x10^ 
7x10^ 

2xl»'* 
3x10"* 

•xlO"" 
*.10"" 

4x10"' 

.  4x10"^ 

?in-127 

0. 

w. 

see  "«SH 
see  "«S« 

7x10^ 

2x10* 
2x10* 

8x10"* 
8x10'* 

3x10"® 
3x10'* 

*ao'^ 

9x10"* 

so 

» in- 128* 

0. 

w. 

see  "»SH 
see  "«Sn 

9x10^ 

3x10* 
4x10* 

IxlO"* 
IxM"* 

4x10"* 
ixio"* 

lx»'* 

IxlO"' 

51 

AnlinioDy-nS^ 

D,  all  co«pewtds  except 
those  given  for  W 

8x10* 

2x10^ 

IxlO'* 

3x10"' 

IxlO"* 

IxlO"^ 

I. 

3 

W,  oxides,  hydroxides, 
ha? ides,  sulfides, 
sulfates,  and  oitrates 

¥' 

3x10^ 

IxlO'* 

4x10*' 

. 

2 
AntiMony-116ii 

B. 

w. 

see  "^Sb 
see  "^Sb 

2x10* 

7x10* 
1x10^ 

3x10"^ 
6x10"^ 

IxlO"' 
2x10"' 

3x10"* 

3xl0"^ 

Atottic 
No. 

Radionuclide 

Class 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 
Oral 

Ingest ton 
ALI 
(liCi) 

Col.  2- 

Inhalation 

ALI 

<pCi) 

Col.  3-  Col.  1- 
DAC     Air 
(pCi/Ml)  (MCii«W) 

Col.  2- 

Water 

(liCi/rt> 

Monthly 
Average 

(|£</al) 

51 

Antimony-116 

0. 

w, 

see  "5s, 
see  "^Sb 

8x10* 

3x10^ 
3x10^ 

IxlO'* 
IxlO'* 

4x*»-' 
5xM»*' 

IxM'^ 

lxM»"^ 

51 

AntiMuny-117 

0. 

w. 

see  "^Sb 
see  "^Sb 

7x10* 

2x10^ 
3x10^ 

9x10'* 
Ixio'* 

3x10"' 
4x10"' 

9x10-* 

9kM|"^ 

51 

Ant JMony- 118b 

D. 

w. 

see"5s5 
see  "^Sb 

5x10^ 

2x10* 
2x10* 

8x10'* 
9x10"' 

3xM>'® 
3x10'® 

7x10"^ 

TxJO'* 

51 

Antimony- 119 

0. 

w. 

see  "5s5 
see"^Sb 

1x10* 

5x10* 
3x10* 

2x10"^ 
IxlO"^ 

6xW"® 
4x10"* 

2x10"* 

2x«)'3 

51 

2 

Antimony- 120 

(16  Min) 

D. 

w. 

see  ll^Sb 
see  "^Sb 

1x10^ 

(2x10^) 
St.  wall 

4x10^ 
5x10^ 

2x10"* 
2x10"* 

6x10'' 
7x10"' 

2x10"^ 

2x10"^ 

51 

AntJinony-l?e 
(5.76  d) 

0. 

w. 

see  "^Sb 
see  "^Sb 

9x10^ 

2x10^ 
1x10^ 

9x10"' 
5HM"' 

ixlO"' 
ixlO'^ 

IxlO'^ 

Ixio'* 

51 

Antimony- 122 

0. 

w. 

see  "^Ste 
see  "Hb 

7x10^ 

2x10^ 
1x10^ 

1x10'^ 
4x10"' 

3x10"' 
IxlO"' 

9x10"' 

9x10"^ 

o 

m 
c 

3 

• 

• 

- 

BEST  COPY  AVAILABLE 


•45 


DE 


JMI 


______ ■  ■  « X 

' 

:  ■            '     ' 

Table  1 
OCCUPATIONAL  VALUES 

laDie  z 
REFERENCE  LEVEL 
CONCENTRATIONS 

idoie  3 

RELEASE  TO 

SEWERAGE 

Col.  1-. 

Oral 

Ingestion 

Col.  2- 

Inhalation 

ALI 

Col.  3- 
OAC 

Col.  1- 
Air 

Col.  2- 

Water 

Nonthly 
Average 

Atoaic 
No. 

RadiMHJclide 

Class 

ALI 
(MCi) 

(jiCi) 

(pCi/al) 

(liCi/al) 
1x10"* 

8x10"' 

(pCi/al) 
4x10"' 

(pCi/al) 

SI 

Aitti  pony- 124*^ 

0.  see  "i'Sb 
W.  see  "*Sb 

2x10* 

(3x10*) 
St.  wall 

8x10* 
6x10* 

4x10"' 
2x10'* 

4x10"^ 

SI 

Antimony- 124 

0.  see"*Sb 
W.  see  "*St, 

SxlO^ 

9x10^ 
2x10^ 

4x10"'' 
1x10*' 

IxlO"' 
3x10-10 

7x10"* 

7x10"* 

SI 

AntiMony-12S 

D.  see"*Sb    ' 
W.  see  ll*Sb 

2x10^ 

2x10^ 
5x10^ 

1x10"* 
2x10"' 

3x10"' 
7xlO"l° 

3x10'* 

3x10"* 

^. 

AntiMony-126a^ 

0.  see  "*Sb 
W.  see  "*Sb 

SxIO* 

r  • 

2x10* 
2x10* 

8x10"* 
8x10"* 

3x10"' 
3x10"' 

7x10"* 

7x10"-^ 

SI 

Anliiiiony-126 

0,  see  *^*Sb 
W,  see  *^*Sb 

5x10^ 

Ixio' 
5x10^ 

5x10"' 
2x10"' 

2x10"' 
7xl0"l° 

7x10"* 

7x10"* 

SI 

Antimony- 127 

D.  see  "*Sb 
W.  see  ll*Sb 

7x10^ 

2xl0' 
9x10^ 

9x10"' 
4x10"' 

'  3x10"' 
Ixlo"' 

IxlO"* 

IxlO"* 

SI 

in 

S 

Anti«ony-128^ 
(10.4  ain) 

3 

0.  see  "*Sb 
W.  see"*Sb 

8x10* 

(1x10*) 
St.  wall 

1 

4x10* 
4x10* 

2x10"* 
2x10"* 

SxlO"' 
6x10"' 

IxlO"^ 

IxlO'^ 

-  ■• 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col.  1- 

Oral 

Ingestion 

Col.  2- 

Inhalatioii 

ALI 

Col.  3- 
DAC 

Col.  1- 
Air 

Col.  2- 
Water 

Monthly 
Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 
(MCi) 

(»iCi) 

(uCi/al)  (MCi/al) 

(pCi/al) 

(pCi/al) 

SI 

Antiaony-128 
(9.01  h) 

D.  see  il^Sb 
«.  see  "*Sh 

Ixio' 

4x10^ 
3xl0' 

2x10"' 
1x10"* 

6x10"* 
4x10"' 

2x10"^ 

2x10"* 

51 

Aiitiaony-129 

D.  see  "*Sb 
W.  see  "*Sb 

3x10^ 

9x10^ 
9x10^ 

4x10"* 
4x10"* 

1x10"® 
1x10"® 

4x10"* 

4x10"^ 

SI 

Antiaony-130^ 

0.  see  *^*Sb 
W.  see  "*Sb 

2x10* 

6x10* 
8x10* 

3x10"* 
3x10"* 

9x10"® 
Ixio"' 

3x10"* 

3x10''^ 

SI 

10 

Anlinony-131 

0.  see  »*Sb 
W.  see"*Sb 

1x10* 

2x10* 

(3x10*) 
Thyroid 

2x10* 

(5x10*) 
Thyroid 

IxlO"* 
1x10"* 

4x10"® 
8x10"® 

2x10"* 

2x10"'' 

S2 

Tenuriua-116 

0,  all  coapounds  except 
those  given  for  W 

8x10^ 

2x10* 

9x10"* 

3x10"® 

Ixio"* 

IxlO"^ 

W,  oxides,  hydroxides, 
and  nitrates 

- 

3x10* 

IxlO"* 

4x10'® 

- 

.  ■..-  ..■ 

•1  52 

it 


Tenuriua-121a 


0.  see  "*Te 


«,  see  "*Te 


5x10' 

(8x10^) 
Bone  surf. 


2x10' 

(3x10^) 
Bone  surf. 

4x10^ 


8x10 


4x10 


-10 


1x10 


1x10 


2x10"'   6x10"^° 
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Table  1 
OCCUPATIONAL  VALUES 


TibTFl 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atonic 

No.         Radionuclide  Class 


W.   see  "^Te 
52  Telluriu«-123iii        D,   see  ^^^Te 


W.  see  "^Te 
52  Tel)uritw-123  0,  see  "^Te 


W,  see  "^Te 


52     Tellurium- 125n    0,  see  ^^^Te 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(pCi) 

4x10^ 
3x10^ 


2x10*^ 

(5x10^) 
Bone  surf. 

5x10^ 

2x10^ 

(5x10^) 
Bone  surf. 

4x10^ 

(1x10^) 
Bone  surf. 

4x10^ 

(1x10^) 
Bone  surf. 

7x10^ 

3x10^ 

(5x10^) 
Bone  surf. 

3x10^ 


Col.  3-  Col.  1-   Col.  2- 
OAC     Air      Water 
(MCi/nl)  ((iCi/nl)   (pCi/nl) 


Monthly 
Average 

(pCi/nl) 


52    Telluriun-121    D,  see 


52 


8 


W.  see  "^Te 
Tenuriu«-127n   0,  see  ^^^Te 


W,  see  ll^Te 


3x10-" 


6x10' 

(1x10^) 
Bone  surf. 


5x10' 

(IxlO^) 
Bone  surf. 


1x10-" 


6x10' 


2x10**  exio"' 

1x10*^   4x10-' 


9x10 


-8 


8x10 


2x10 


-7 


2x10 


-7 


1x10 


-7 


8x10 


10 


2x10"'   7x10*1° 


8x10 


10 


2x10 


-9 


2x10 


-9 


3x10-'   IxlO'^ 


8x10 


-10 


1x10*'   4xl0-l*' 


4x10 


1x10 


-5 


1x10 


-5 


1x10 


9x10 


-6 


4x10 


1x10 


1x10 


1x10 


9x10 


TiETTT 

OCCUPATIONAL  VALUES 


Tab)e  3 

RELEASE  TO 

SEWERAGE 


W,  see 


116, 


52    Teiluriu«-131^    D.  see  ^^^Te 


W,  see  "*Te 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 

Oral 

Ingestion 


Col.  2- 

Inhalation 

ALI 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 


Monthly 
Average 


Atonic 
No. 

Rddioiuiclide 

Class 

ALI 
(pCi) 

(pCi) 

(jiCi/i 

iV)  (jiCi/nl) 

(MCi/nl) 

(MCi/nl) 

52 

Tellurium- 127 

D.  see  "^Te 
W.  see  "^Te 

7x10^ 

2x10^ 
2x10^ 

9x10-' 
7x10"' 

3x10"® 
2x10^® 

IxlO'* 

IxlO"^ 

52 

Telluriua-129« 

0.  see  "^Te 
W,  see  "^Te 

5x10^ 

6x10^ 
2x10^ 

3x10-' 
IxlO'' 

9x10-10 
3xlO-l« 

7x10-' 

7x10'* 

52 

Tellurium- 129^ 

D.   see  "^Te 
W.  see  "^Te 

3x10^ 

6x10^ 
7x10^ 

3x10'- 

axio"- 

'       9x10"® 
•       IxlO"' 

4x10'^ 

4x10'^ 

52 

lellurii«»-13lM 

D.   see  "^Te 

3x10^ 

4x10^ 

2x10*' 

- 

- 

(5x10^) 
Thyroid 

(1x10^) 
Thyroid 

- 

4x10^ 

- 

(8x10^) 
Thyroid 

3x10^ 

5x10^ 

(5x10^) 
Thyroid 

(Ixio") 
Thyroid 

■ 

5x10^ 

- 

(1x10^ 

Thyroid 


2x10 


2x10 


2x10 


-6 


2x10 


1x10 


-9 


2x10 


-8 


7x10 


-6 


2x10'®    7x10"^ 


7x10 


-5 


7x10 
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TiEm 

OCCUPATIONAL  VALUES 


TSETiT 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1-    Col.  2-     Col.  3-  Col.  1-    Col.  2- 

Oral       Inhalation  Honthly 

Ingestion   ALI        OAC     Air-      Water     A>»erafle 


AU»»C 
Mo. 

iUdionuclide 

Class 

(fCi) 

(pCi) 

(MCi/»l)  (MCi/»l) 

(^Ci/«») 

(M€i/«l> 

52 

Tenuriu»-I32 

0.  see  "'^e 

2x10^ 

2x10^ 

9x10"' 

IxlO"* 

-c 

,  .»-5 

(5x10^) 

(8x10^) 

- 

7x10  * 

7x10  ' 

Thyroid 

Thyroid 

«.  see  "Se 

• 

2x10^ 

9x10** 

8x10-" 

- 

- 

• 

(5x10^) 

- 

- 

- 

1 

Thyroid 

52 

T«lluriuii-133a^ 

0.  see  "^« 

3xlo' 

5x10* 
(IxlO*) 

2x10"^ 

2x10"* 

-% 

,  ...-4 

(5x10*) 

- 

7x10^ 

7x10  ' 

ThynHtf 

Thyroid 

s 

W.  see  "«^. 

- 

5x10* 

2x10*^ 

2x10-* 

- 

- 

• 

"1 

(1x10*) 

- 

.-■•■- 

- 

Thyroid 

52 

TetluriMrl33^ 

D.  see  "^e 

1x10* 

(3x10*) 
Thyroid 

2x10* 

(5x10*) 
Thyroid 

9x10'^ 

8xl0-® 

4x10^* 

4x10-* 

»♦.  see  "^ 

. 

2x10* 

9x10'* 

- 

- 

- 

- 

(5x10*) 

- 

8xl0-* 

- 

- 

^ 

Thyroid 

.... 

m 

1 

« 

«« 

3 

• 

■ 

'• 

• 

p* 

lable  1 
OaUI>ATIONAL  VALUES 

TaMe  Z 
REFERENCE  LEVEL 

Tab  re  3" 

RELEASE  TO 

. 

CONCENTRATIONS 

SEWERAGE 

Col.   1- 

Col.   2- 

Col.   3- 

Col.    1- 

Col.   2- 

Orat 

Inhalation 

Honthly 

• 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 
No. 

RatfioiMClMk 

Clw»^ 

ALI 
(liCi) 

(jiCi) 

(MCi/«l)  (»jC^/«I) 

(pCiAil) 

(l»Ci/»U 

52 

lelturiurlM^ 

D.  s-  "^e 

2x10* 

2x10* 

Ixio'^ 

BiOfi-® 

2»tO'^ 

2)00* 

- 

(5x10*) 

- 

- 

- 

Thyroid 

H,  sec  "^ 

« 

2x10* 

IxlO"* 

- 

- 

- 

^ 

(5x10*) 

- 

8x»* 

- 

- 

S3 

Iodine- 120a' 

0.  all  coapowids 

53 

Iodine- 120^ 

0,  all  coapoiind» 

53 

Iodine- 121 

D.  all  compounds 

53 

Iodine- 123 

0,  all  coapounds 

53 

Iodine- 124 

Dt.  all  coapounds 

1x10^ 
4x10* 


Thyroid 
2x10* 


9x10-' 


9x10"'     3>ao"®        IxlO'* 


1x10 


it 
S 


(8x10*) 
Thyroid 

(1x10*) 
Thyroid 

1x10* 

2x10* 

(3x10*) 
Thyroid 

(5x10*) 
Thyroid 

3x10* 

6x10*  • 

(1x10*) 
Thyroid 

(2x10*) 
Thyroid 

5x10^ 

8x10^ 

(2x10^) 

(3x10^) 

4x10 


8x10 


3x10 


-6 


3x10 


-8 


2x10*®  iKlO'* 


8x10'®  4x10'* 


3x10"®  IxlO"* 


4x10"*'^        2x10"^ 


1«10 


-3 


4x10 


1x10 


-3 


2x10 


-5 


Thyroid 


Thyroid 
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1 

Atoaic 
No. 

Radionuclide 

Class 

Table  1 
OCCUPATIONAL  VALUES 

Table  2' 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 
.  Oral 

Ingestion 

ALI 

(pCi) 

Col.  2- 

Inhalation 

ALI 

(MCi) 

Col.  3-  Col.  1- 
DAC     Air 
(pCi/nl)  (pCI/nl) 

Col.  2- 

Water 

(pCI/nl) 

Monthly 
Average 

(pCI/nl) 

53 

Iodine-125 

0,  all  coapounds 

4x10^ 

(1x10^) 
Thyroid 

6x10^ 

(2x10^) 
Thyroid 

3x10'^ 

3x10'*° 

2x10"' 

2x10"* 

53 

Iodine- 126 

0,  all  compounds 

2x10^ 

(8x10^) 
Thyroid 

4x10* 

(1x10^) 
Thyroid 

Ixio"^ 

2x10'*° 

Ixio"' 

Ixio"* 

53 

Iodine- 128^ 

D,  all  coaipounds 

4x10* 

1x10^ 

5x10"^ 

2x10"' 

6x10'* 

6x10"^ 

i" 

Iodine- 129 

D,  all  conpounds 

5x10° 

(2xl0b 
Thyroid 

9x10° 

(3x10*) 
Thyroid 

4x10'* 

4x10'" 

3x10'' 

3x10"' 

53 

Iodine-130 

D,  all  compounds 

4x10^ 

(1x10^) 
Ihyroid 

7x10^ 

(2x10^) 
Thyroid 

3x10'' 

3x10'' 

Ixio'^ 

IxlO"* 

53 

Iodine-131 

0,  all  conpounds 

3x10^ 

(1x10^) 
Thyroid 

5x10* 

X2xl0^) 
Thyroid 

2x10'® 

2x10'*° 

1x10"' 

IxlO"* 

c 

3 

Iodine- 132n^ 

0,  all  conpounds 

4x10^ 

(1x10*) 
Thyroid 

8x10^ 

(2x10*) 
Thyroid 

4x10"^ 

3x10'® 

Ixio'* 

Ixlo"' 

AtoMic 
No. 

Radionuclide 

Class 

Table  1 
OCCUPATIONAL  VALUES 

. 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 
Oral 

Ingestion 
ALI 

(mCI) 

Col.  2- 

Inhalatlon 

ALI 

(pCi) 

Col.  3-  Col.  1- 
OAC     Air 
(pCi/nl)  (pCi/nl) 

Col.  2- 

Water 

(mCI/bI) 

Monthly 
Average 

(pCI/nl) 

53 

Iodine-132 

0,  all  conpounds 

4x10^ 

(8x10^) 
Thyroid 

8x10^ 

(2x10*) 
Thyroid 

3x10'^ 

2x10'® 

ixio"* 

IxlO"^ 

1 

53 

Iod)ne-133 

0,  all  conpounds 

1x10^ 

(5x10^) 
Thyroid 

3x10^ 

(8x10^) 
Thyroid 

Ixio'^ 

1x10'' 

7x10"' 

7x10"* 

53 

Iodine- 134^ 

0,  all  conpounds 

2x10* 

(3x10*) 
Thyroid 

5x10* 

2x10'^ 

6x10"® 

4x10"* 

4x10"' 

53 

Iodine- 135 

0,  all  conpounds 

8x10^ 

(2x10^) 
Thyroid 

2x10^ 

(5x10^) 
Thyroid 

7x10' ' 

8x10'' 

3x10"^ 

3x10"* 

54 

Xenon- 120 

Submersion 

- 

- 

IxlO"* 

4x10"® 

- 

X 

54 

Xenon-121 

Submersion 

- 

•• 

2x10'^ 

1x10'® 

- 

- 

54 

Xenon- 122 

Submersion 

- 

- 

7x10"^ 

3x10*' 

- 

- 

9fl 

Xenon- 123 

Submersion 

'  -    ..   '  ' 

6x10'' 

3x10'® 

-      ■" 

■  '■  - 

2.  54 

Xenon- 125 

Submersion 

. 

2x10'^ 

7x10'® 

-  - 

- 

Xenon- 127 

Submersion 

- 

- 

IxlO"^ 

6x10'® 

- 

- 

M 

• 

• 

, 

5287D 

Fe<hra(lto8istBt/VoLSI^ 
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Rules 

...    .                            I  1 1 — ^ r^rrm 

s_ 

lable  1 
1      OCCUPATIONAL  VALUES 

raurv  e 
REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col.    1- 
Oral 

Col.   2- 
Inhalation 

Col.    3- 

Col.    1- 

Col.   2-    - 

Monthly 

IngMtioa 

ALI 

DAC 

Alr 

Water 

Average 

Atoaic 
No. 

IMiomiclide 

C1a»s 

ALI 
(»iCi) 

(MCi) 

(MCi/al) 
2x10** 

(jiCi/al) 

(MCl/al) 

(pCi/i«T) 

9»10'^ 

- 

M 

XeiMir  129m 

SutaMPsion^ 

- 

54 

Xemin-131« 

Subaersion 

- 

- 

4x10'* 

2x10'* 

- 

" 

54 

Xeuon-133a 

Subaersion 

- 

- 

IxlO'* 

6x10'^ 

- 

~ 

54 

lwMn-133 

Sutaanrslon^ 

- 

- 

IxlO"* 

5x10'^ 

- 

- 

54 

Xenon- 135« 

Subaersion* 

- 

- 

9x10"^ 

4x10'® 

- 

- 

54 

Xenon- 135 

Subaersion^ 

.- 

- 

IxlO'* 

7xlO** 

- 

- 

55 

X««K>n-l» 

Subaersion^ 

- 

- 

4x10'* 

2x10'* 

- 

- 

Cesiuii-125^ 

0.  all  coapounds 

5x10* 

1x10* 

6x10'* 

2x10"' 

- 

„-2 

(8x10*) 

- 

- 

- 

lxl«  ' 

1x10  ' 

. 

St.  wall 

55 

CesuN-127 

0.  all  coapounds 

'      6x10* 

9xl0'' 

4x10'* 

IxlO"' 

9xl0'* 

9x10"' 

55 

Cesiuirl29 

0,  all  coapounds 

2x10* 

3x10* 

IxlO"* 

5x10"* 

3xl»-* 

3*10"' 

55 

CesiuH-130^ 

D,  all  coapounds 

6x10* 

2x10* 

8x10"* 

3x10"' 

- 

--2 

(1x10*) 

- 

- 

- 

1»10  ^ 

1x10  ' 

m 

St.  wall 

it 

•    55 

CesiMrUl 

0,  all  coapounds 

2x10* 

3x10* 

IxlO'* 

4x10'® 

3x10-* 

3x10"' 

c 
2    55 

CesJw-132 

0,  all  coapounds 

3xlo' 

4x10^ 

2x10'' 

6x10'' 

4x10"* 

4x10-* 
Table  3 

■ 

Table  1 

XCUPATIONAL  VALUES 

REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col.    1- 

Oral 

InsfestioM 

Col.   2- 

Inhalation 

ALI 

Col.    3- 
DAC 

Col.   1- 
Air 

Col.    2- 
Water 

Honthly 
Average 

Atoai 
No. 

c 
RddionucTide 

Class 

ALI 
(MCi) 

(MCi) 

(iiCi/al)  (t«Ci/al) 

JL                 ^ 

(p£i'/Bl) 
-5 

(MCi/wT) 
,  ,„-2 

55 

CesiMi-134* 

D.  all  coapeuMls 

Ixio'' 

1x10^ 

6x10"' 

2x10  ' 
ixio'l" 
3x10"' 
2x10"' 

2x10  ^ 
9x10-' 
IxlO"^ 
IxlO"* 
6x10"* 
IxlO'* 

2x10  ' 
-6 

55 
55 
55 

Ces  ilia- 134 

Ces)i«-135«^ 

Ce&iiMi-135 

D,  all  coapounds 
D,  all  coapounds 
0,  all  coapounds 

7x10^ 
1x10* 
7x10^ 

1x10^ 
2x10* 
1x10^ 

4x10"* 
8x10'* 
5x10'^ 

9x10  " 
1x10-^ 
IxlQ-* 

55 

Cesiui-136 

B,  all  coapounds 

4x10^ 

7x10^ 

3x10' ' 

9x10-1° 

6x10  =* 
IxlO"* 

55 

Cesiu«-I37 

0,  all  coapounds 

IxlO^ 

2x10^ 

6x10'* 

-2x10-1° 
8x10-® 

8  55 

Cesiuirl38^ 

D,  all  coapounds 

2x10* 
(3x10*) 

6x10* 

2x10'* 

4x10'* 

4x10-' 

St.    Mil 

56 

BaruM-126^ 

D,  all  coapounds 

6x10^ 

2x10* 

6x10"* 

2x10-® 

8x10"* 
7x10"* 

8x10-* 
7x10"*^ 

56 

Bariua-128 

D,  all  coapounds 

5x10^ 

2x10^ 

7x10'' 

2xie-' 

56 

Barii«-131«^ 

0.  all  coapounds 

4x10* 

(5x10*) 
St.  wall 

1x10^ 

6x10'* 

2xie'* 

7x10"^ 

7x10-^ 

8    56 

C 

BariiM-131 
BariiM-133a 

D>  all  coapounds 
0.  all  coapounds 

3xl0' 

2xlo' 
(3x10^) 

8x10^ 
9xl0' 

3x10'* 
4x10'* 

IxlO"® 
IxlO"® 

4x10"* 
4x10"* 

4x10-*^ 
4x10"* 

3 

LLI  wall 

BEST  COPY  AVAILABLE 


«auo*a 

""  «  -  --■ "*' 

-     -     ■-^»—  *• 

Table  1 
OCCUPATIONAL  VALUES 

laoie  £ 
REFERENCE 

LEVEL 

lOUIC     J 

RELEASE  TO 

, 

-. 

CONCENTRATIONS 

SEWERAGE 

Col.    1- 

Col.   2- 

Col.    3- 

Col.    1- 

Col.   2- 

tra) 

fnhalation 

HonUily 

Ingest  i«» 

ALI 

DAC 

Air 

Waur 

Average 

AtoaiC 
No. 

ITSclioiiucrfde 

crass 

ALI 
(pCi) 

♦mCO 

(pCi/al)  iiiCMtt} 

(mC*«> 

(jiCi/al) 

56 

B'ariiM-133 

0,.  aif\  coapound^ 

2xl0' 

7x10^ 

3x10'^ 

Irf*"' 

2x10'^ 

2rtt'* 

56 

BariuM-13S« 

0^  all  coapounds 

3xl0' 

1x10* 

5x10"* 

2xnr'* 

4x10"* 

4x10'* 

56 

BaiiiMi-139^ 

0,  all  coapounds 

1x10* 

3x10* 

IxlO"* 

4xior"®^ 

2x10"* 

2xM"' 

56 

BdriiM-14A- 

Dh  all  coafXMHds 

5x10^ 

Ixio' 

6x10" '" 

2x10"' 

7x10'* 

7x10'* 

56 

Bdi-iiw-141^ 

(y,  ad  1'  coapound» 

2x10* 

7x10* 

3x10"^ 

1x10*'' 

3x10"* 

3x10"' 

56 

Bariiiw-1«2^ 

D,  aEll  coapound& 

5x10* 

1x10^ 

6x10"^ 

2xlfl"' 

7x10'* 

7x10'^ 

i" 

lai)lhai>un-131^ 

0,  »Vf  col^>ound«  except 
ttiose  giveiv  for  W 

5x10* 

1x10^ 

5x10"' 

2x10'^ 

6x10'* 

6x10'^ 

M«  oxides  and  hydroxides 

- 

2x10^ 

7x10"*' 

2xnr' 

- 

- 

57 

LanlhamMi-132 

D.  see  ^"la 

3x10^ 

1x10* 

4x10'^ 

IxlO"* 

4x10"* 

4x10"* 

W.  s«  '^h. 

- 

IxiO* 

SxIO"* 

2x10'*" 

- 

- 

57 

Udntlidituiii-1'35 

D.  see  l^La 

4x10* 

1x10^ 

4x10'^ 

IxlO"' 

5x10"* 

5x10"' 

W.  see  l^La 

- 

9x10* 

4x10*^ 

IxlO"' 

- 

- 

57 

Lai)llidiiuM-137 

0.  see  "ka 

1x10* 

6x10^ 

3..M-* 

- 

2xl0"* 

2x10"' 

m 

. 

(8x10^) 

- 

iKia-i« 

- 

- 

s 

Liver 

• 
• 

1 

W.  see  "ka 

3x10^ 

IxlO"' 

uw^ 

Table  1 
OCCUPATIONAL  VALUES 

TaBTe  Z 
REFERENCE  LEVEL 

Tafrnf  s 
RELEASE  TO      . 

CONCENTRATIONS 

SEWERAGE 

Col.   1- 

Col.   2- 

Col.   3- 

Col.   1- 

Col.   2- 

•ral 

Inhalation 

Monthly 

Ingest iM> 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 
No. 

l^ad>ionuc1''ide- 

CKass 

ALI 
(MCi) 

<pCi) 

(pCi/al)  lyCiJmf} 

(MCWal> 

(vCt/al) 

./ 

57 

LanthantMrl38 

D.  see  »^U 
W.  see  l^La 

9x10^ 

4x10° 
1x10^ 

IxlO"' 
6x10"* 

5x10"" 
2xot" 

lx»"* 

brM* 

57 

LanthanuM'140 

0.  see  "^U 
W.  see  "lu 

6x10^ 

1x10^ 
1x10^ 

6x10"^ 
5x10"'' 

2x10'* 
2xnf* 

9x10"* 

9x10"* 

57 

LanthaniM-141 

0.  see  "ka 

4x10^ 

9x10^ 

4x10'* 

1x10"* 

5x10"* 

5x10'* 

W.,  see  l^^L* 

- 

1x10* 

5x10"* 

2x10"* 

- 

■  - 

57 

LaiU.hdnuii-142 

D.  ^  '''U 

8x10^ 

2x10* 

9x10'* 

3x10'* 
5x10'* 

IxlO"* 

IxlO"' 

8 

W.  see  "lla 

.-  ^ 

3x10* 

IxlO'^ 

- 

- 

57 

LaiUhanu«ii-143^ 

0.  see  "Ha 

4x10* 

1x10^ 

4x10'^ 

Ixlfl''' 

5x10"* 

5x10"' 

• 

W.  see  "ll^ 

- 

9x10* 

4x10'* 

IxlO''" 

- 

- 

58    Cttj'iiM-13)f 


W,  all  coapounds  except 
those  given  for  Y 

V,  OMides,  hydroxides 
and  fluorides 


m 

58 

Ceriiia-13& 

w. 

Y. 

see  "*Ce 
see  "*Ce 

e 
• 

58 

Ceritia-137a 

w. 

Y. 

see  "*Ce 
s«.  "*Ce 

5x10' 


2x10^ 


2x10^ 


7x10' 


7x10' 


4x10'' 
4x10^ 

4x10^ 
4x10^ 


3x10 


3x10 

2xl0' 
1x10 

2x10 
2x10 


-7 


-6 


-6 


1x10 


9x10 
5x10"' 


riO 


5x10 


6»aot 

5x10' 


r9 


7x10 


zvnr 


3x10 


7x10 


7x10 


3x10 


-5 
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Atoaic 

No.    Radionuclide 


M 

O 
M 


58 


59 


?59 

e 

3 


CeriuM-144 


Class 


W,  see  ^^*Ce 
Y,  see  ^^Ce 


Table  1             Table  ; 

i 

Table  3 

1   OCCUPATIONAL  VALUES        REFERENCE 

LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1-     Col.  2-     Col.  3-  Col.  1- 

Col.  2- 

,  Oral       Inhalation 

Monthly 

.  Ingestion   ALI        DAC     Air 

Water 

Average 

ALI 

(pCi)      (MCi)      (MCi/nl)  (pCi/Bl) 

(MCi/«l) 

(pCi/ml) 

S8 

Ceriua-137 

w. 

Y, 

see 
see 

134,, 
"*Ce 

5x10* 

1x10^ 
1x10^ 

6x10  ■ 
5x10"' 

'   2x10"' 
*   2x10"^ 

7x10"* 

7x10"-^ 

58 

CeriiiM-139   ' 

w. 

Y. 

see 
see 

"*Ce 
"^Ce 

5x10^ 

8x10^ 
7x10^ 

3x10" 
3x10" 

'   IxlO"' 
'   9x10"' 

7x10'^ 

7x10"* 

58 

CeriiM-141 

w, 

Y, 

see 
see 

"^Ce 

2x10^ 

7x10^ 
6x10^ 

3x10" 
2x10" 

'   1x10"' 
'   8x10-10 

2x10"^ 

2x10"* 

58 

Ceriij«-143 

w. 

V, 

see 
see 

"^Ce 

1x10^ 

2x10^ 
2x10^ 

8x10" 
7x10" 

'   3x10"' 
'   2x10"' 

2x10"^ 

2x10"* 

2 

PraseodyMiua-136  W,  all  coapounds  except 
those  given  for  Y 


Y,  oxides,  hydroxides, 
carbides  and  fluorides 

PraseodyBi«i-137^  W.  see  ^^^Pr 
Y.  see  "*Pr 


2x10' 


5x10^ 

(8x10*) 
St.  wall 


4x10^ 


3x10* 
1x10^ 


2x10-' 


2x10-' 


2x10-' 
1x10^ 


1x10 
6x10" 


4x10 
2x10 


-11 
-11 


3x10 


IxlO"*   3x10"' 


9x10"^   3x10"' 


3x10 


-5 


IxlO"^     Ixio"^ 


6x10"^   2x10*'     5x10"*     5xl0"^ 
fctlO"^   2x10"' 


Table  1 

OCCUPATIONAL  VALUES 


TSbTFl 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


Col.  1-  Col.  2- 

Oral  Inhalation 

Ingestion  ALI 

ALI 

(MCi)  (pCi) 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(MCi/Bl)  (pCi/nl)   (MCi/al) 


Monthly 
Average 

(MCi/n1) 


59    Praseodyaiua- 

138a  W.  see 

Y.  see 

59    Praseodyaiua-139  W,  see 

Y.  see 


136 
136 

136| 
136, 


Pr 
Pr 

Pr 
Pr 


1x10^ 


4x10^ 


5x10^ 
4x10* 

1x10^ 
1x10^ 


2x10 
2x10 

5x10 
5x10 


-5 
-5 


8x10 
6x10" 

2x10 
2x10 


8 


-7 


1x10 


6x10 


1x10 


6x10 


-3 


59 


8 


59 


59 


59 


Praseodyaiua- 

14 2b^         W.  see 

y.  see 

Pra$eodyaiua-142  W,  see 

Y.  see 

PraseDdyaiua-143  W,  see 


136, 
136, 

136, 
136, 

136, 


Pr 
Pr 

Pr 
Pr 

Pr 


Y.  see  ^^Pr 


59    Praseodyaiua-144^  W,  see  ^^Pr 


Y.  see  ^'^Pr 

Praseodyaiua-145  W,  see  *^^Pr 
Y.  see  "*Pr 


8x10^ 


IxlO-" 


9x10' 

(1x10^) 
LLI  wall 


3x10^ 

(5x10 
St.  wall 


(5x10*) 


3x10"' 


2x10'' 
1x10^ 

2x10-' 
2x10^ 


8x10*^ 


7x10' 
1x10^ 


IxlO-" 


9x10-' 
8x10^ 


7x10 
6x10 

9x10 
8x10 


,"5 
-7 


3x10 


-7 


3x10 
5x10 


-7 


-5 


5x10 


4x10 
3x10" 


-6 


2x10 
2x10" 

3x10 
3x10" 


-7 


-9 


1x10 


9x10 


10 


2x10 


2x10 


1x10 
1x10 


-8 


1x10 


-3 


1x10 


1x10 


-5 


7x10 


4x10 


-4 


IxlU 


1x10 


1x10 


-4 


7x10 


4x10 


-3 


Prf<MlltiBtitor/VoL5».N«>.«5/PikiByvDtecamfegr20.1(9a&/ 


Atoalc 

Ma.         itediomicI'Mi' 


% 


60 


60 


CTaM- 


~~~5 "m — 

59         ftistod^fm-ur  W,  see  **Pr 


NeodynitMT-nS 


NeodyiniiM-138 


Y.  «e«  ^^Pr 

W,  vVI  conpounds  except 
CtM&r  given>  tor  V 

Y.  OKideSr  hydroxides, 
carM<les  atv*  fluorides 

W.  see  ^^Nd 


Y. 


136, 


Nil 


■ 

60 

Neodyiiiiun-139ii 

w. 

Y, 

see  l^^Nd 
see  ^*ll* 

60 

NeodyiRl  1101-139^ 

Y, 

see  l^Nd 

60 

Neodyniiun-141 

Y. 

see  l^Nd 

s 

60 

Meo(JyiiiiiM'M7 

w, 

5.el38w 

1 

Table  1 


OCCUPATIONAL  VALUES 


Tables 

REFERENCE  LEVEL 
CONCENTRATIONS 


'  Table  3 

RELEASE  TO 

SEWERAfiE 


CoJ.  1- 
Oral 

ALI 
(pCi) 


Col.  2- 

Inhalation 

ALI 


5x10* 

(SklO*) 
St.  wall 


1x10^ 


2xlO'" 


5x10-" 


9x10' 


2x10' 


IxlO^ 


(mCj) 

2x10* 


2x10^ 


6x10^ 


5x10' 

6x10^ 
5x10^ 

2x10* 
1x10* 

3x10* 
3x10* 

7x10* 
6x10* 

9x10^ 
8x10^ 


Col.  3-  Col.  1-    Col.  2- 

OAC     Air      Water 

(pCi/al)  Cpa/al)      IptiAa}     d^Ci/mi^ 


Nonthly 
Average 


8xM'*      3Wa' 


exw*    jmoT' 


2xia 


2xW 
3xI0' 


2xlt 


7x10 

6xlf^ 


-6 


1x10 
lxl» 


-4 


3x10 


-4 


«k»n»! 


4Mm 


-7 


8x10 


-a 


TMft' 


gxior 


TtaO, 


-9 


zxia' 
2wia~ 


sxia 


r7 


4Mfr 


-7 


ixia 


8Ma 


r7 


iMia 


MO 


-9 


1x10 


2x10 


3x10 


7x10 


-5 


iKlO 


-3 


2x10 


W 


rS 


1x10 


2x10 


-3 


3x10 


-4 


7x10 


-4 


1x10 


-2 


2x10 


»(10 


-4 


Atonic 

Not..         8«dioi«ucli4e- 


60  NeodymiiuB'-lAB' 


60  NeotlymiiiMM-lSi'^ 


61  Prowethiun-l^r 


"•  61  Pro«elhiuai-143 


61  l>HNuein-iiM.-]M4 


61  »i-oiNeiniiiM-lM& 


61 


o 

o 
c 

1 


fYonelhlum-Wb 


Cl«&s> 

W,  S«e  **Hd 
Y.  see  ^^Sw 

^,  see  "^Nd 
Y.  see  "Sd 

W,  a  1-1  CDnpounds  except 
those  given  for  Y 

Y,  oxides,  hydroxide^,, 
carbides  and  fluorides 

W-,  see  ^*V« 
Y.  see  ^*^P« 

W,  see  ^**(H» 
Y,  see  ^*^P« 

W,  see  ^*Vm 
Y.  see  ^^hm 

W.  see  ^*^P«r 
Y.  sue  ^*^Rli 


OCCUPATIONAL  VALUES 


tafcle  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


— TSSOT' 

RELEASE  TO 

SEWERAGE 


CoT.  1- 

OraT 

I'Nflpst.vaiT 

Atr 

(jiCi) 


IxlO' 


7x107" 


5x10.' 


5x10' 


lxl(r 


ixior 


2x10' 


Col.  2- 

Inhalation 

ALI 

(nCi) 


3x10' 
2x10* 

2x10* 
2x10* 


2x10-' 


ZxlO-" 


6x10'' 
7x10^ 

1x10^ 
1x10^ 

2x10^ 
2x10^ 

5»10* 
4x10^ 


Col.  3- 

DAC 

(pCi/al) 


Col.  1- 

Air 

(vCi/al) 


Col.  2- 

Water 

(irfU/al) 


1x10 
IxlO" 

8x10" 
8x10 


-5 


8x10 


7x10 


-5 


2x10 
3x10 


-7 


5j»lffr 


-8 


5x10 


7x10  ' 
8x10"' 

2xnf^ 

2»Jj8'' 


-8 


4x10 
3xl0' 

3xl0" 
3x10" 


3x10 


-7 


2x10 

8x10 
1x10 

2X00 
2x10' 

2x10" 
3x10' 

7VI0'' 
6»10' 


-7 


-10 
-9 

iO 
10 

10 
10 

-It 
U 


1x10 


9x10 


7x10 


7x10 


2VI» 


-5 


1x10 


2y» 


-4 


HonUily 
Average 

(l>Ci/hl> 


IxIO 


-3- 


9x10 


7x10 


7x10 


7x10 


-3 


1x10 


-3 


2X10 


-4 


'!!i^:\i:^.-^,.l/,;,5";j„-ja-^?f|BEvSSf'9l^ 
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Table  1 
OCCUPATIONAL  VALUES 


Table  i 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 

Oral 

Ingestion 

ALT 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(mC») 


Col.  3- 

OAC 

(pCi/ml) 


Col.  1- 

Air 

(mCI/mI) 


Col.  2- 

Water 

(pCi/al) 


Monthly 
Average 

(MCi/al) 


^ 


61 


Proaethiua-147   W,  see 


141 


Pa 


¥, 

see 

""Pa 

61 

ProMthiua-14ai 

V. 

see 
see 

141p, 
141p, 

61 

Piowethiua-148 

w. 

Y. 

see 
see 

141p, 
l«Pa 

ProaethitMi-149 

w. 
y. 

see 
see 

141p. 
141p, 

61 

Pro«ethiua-lbO 

Y. 

see 

see 

141p, 
l^lp. 

61 

Proaethiua-lSl 

Y. 

see 
see 

1«P. 
141p, 

62 

Sawiiii«-141«^ 

w. 

all 

coapounds 

g« 

Sdsariua-141^ 

w. 

all 

coapounds 

162 
2 

Sa«ariua-142 

w. 

all 

coapounds 

T 


4x10 


7x10' 


4x10' 


1x10^ 


5x10^ 


2x10-' 


3x10' 
5x10* 
8x10^ 


1x10*^ 

(2x10^) 
Bone  surf. 

1x10^ 

3x10^ 
3x10^ 

5x10^ 
5x10^ 

2x10^ 
2x10^ 

2x10'' 
2x10* 

4x10^ 
3x10^ 


1x10-' 


2x10 
3x10* 


5x10 


8 


6x10 

IxlO" 
IxlO' 

2x10' 
2x10' 

8x10' 
8x10' 

8x10 
7x10' 

IxlO' 
IxlO' 

4x10" 

8x10 

1x10 


-6 


-5 


-5 


3x10 


rlO 


2x10 

4x10 
4xl0' 

8x10 
7x10 

3x10' 
3x10 

3x10 
2x10 

5x10 
4x10' 


-10 

-10 
10 

-10 
-10 


-9 
-8 


-9 


1x10 


3x10 
4x10 


-7 


-8 


6x10 


1x10 


-5 


6x10 


-6 


2x10 


7x10 


-5 


2x10 


4x10 


-4 


6x10 
1x10 


-4 


6x10 


1x10 


6x10 


-5 


2x10 


-4 


7x10 


2x10 


4x10 


-4 


6x10 
1x10 


-3 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  i 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


Table  1 
OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


r 


Col.  2- 

Inhalation 

ALI 

(MCi) 

5x10^ 

4x10'^ 

(5x10"^) 
Bone  surf. 

4x10'^ 

(8x10'^) 
Bone  surf. 

1x10^ 

(2x10^) 
Bone  surf. 

3x10^ 

2x10^ 


gxio-" 

2x10^ 
IxlO-' 
2x10^ 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(MCi/al)  (MCi/al)   (pCi/al) 


Monthly 
Average 

(pCi/nl) 


T 


-11 


62    Saaariua-145 
62    Saaariua-146 


^ 


62 

62 

62 
62 

62 

63 

m 

|63 


Saaariua-147 


Saaariua-151 


Sdaariua-153 

2 

Saaariua-155 

Saaariua-156 
Europiua-145 
Europiua-146 
Europiua-147 


W.  all  coapounds 
W,  all  coapounds 

W,  all  coapounds 

W,  all  coapounds 

W,  all  coapounds 
W,  all  coapounds 

W,  all  coapounds 
W,  all  coapounds 
W,  all  coapounds 
W,  all  coapounds 


6x10 


1x10* 

(2x10^) 
Bone  surf. 

2x10^ 

(3x10^) 
Bone  surf. 

1x10* 


2x10-' 

6x10* 

(8x10*) 
St.  wall 

5x10^ 

2x10^ 


IxlO-" 
3x10^ 


2x10 
1x10 


2x10 


11 


4x10 


1x10 
9x10 


-5 


4x10 
8x10' 
5x10" 
7x10 


-6 


-7 


7x10 


8x10 


1x10 


ir 


14 


13 


3x10 


-10 


4x10 
3x10 


.-9 
-7 


1x10 
3x10 


-8 
-9 


2x10 


2x10 


-9 


8x10 


3x10 


4x10 


2x10 


-4 


2x10 


-5 


1x10 


-3 


7x10 


2x10 


-5 


1x10 
4x10 


-5 


8x10 


3x10 


4x10 


2x10 


2x10 


-4 


1x10 


-2 


7x10 
2x10 
IxlO' 
4x10 


-4 


-4 
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52t7S 


Table  1 
OCCUPATIONAL  VALUES 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEUERAGE 


Col.  1- 

Oral 

Ingestion 


Col.  2- 

Inhalation 

ALI 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 


Monthly 
Average 


Atoaic 
No. 

Radionuclide 

CI 

ass 

ALI 
(pCi) 

(pCi) 

(pCi/al)  (pCi/al) 

(nCi/al) 

(pCi/al) 

63 

EuropiiM-148 

w. 

all 

coapounds 

1x10'* 

4x10^ 

IxlO'^ 

5x10-10 

IxlO'* 

IxlO'* 

63 

Europiun-149 

w. 

all 

coapounds 

1x10* 

3x10^ 

1x10'* 

4x10"* 

2x10'* 

2x10'^ 

63 

Eui'opiua-15D 
(12.62h) 

w. 

all 

coapounds 

3x10^ 

8x10^ 

4x10"* 

1x10"® 

4x10"* 

4x10"* 

63 

Euiopiim-lSO 
(34. 2y) 

w. 

all 

coapounds 

8x10^ 

2x10^ 

8x10'* 

3x10"" 

IxlO"* 

1x10"* 

63 

£uropiuii-lb2a 

w. 

all 

coapounds 

3x10^ 

6x10^ 

3x10'* 

9x10"' 

4x10"* 

4x10"* 

S63 

Eurupi(iM-152 

w. 

all 

coapounds 

8x10^ 

2x10^ 

IxlO'® 

3x10"" 

IxlO'* 

Ixio"* 

63 

Europiua-lS4 

w. 

all 

coapounds 

5x10^ 

2x10^ 

8x10"' 

3x10"" 

7x10* 

7x10"* 

63 

Europiuw-lSS 

w. 

all 

coapounds 

4x10^ 

9x10^ 

(1x10^) 
Bone  surf. 

4x10"® 

2x10-1° 

5x10-* 

5x10"* 

63 

EiiropioHi-156 

w. 

all 

coapounds 

6x10^ 

5x10^ 

2x10"' 

6x10-1" 

8x10"* 

8x10* 

63 

Euiopiiin-lS7 

w. 

all 

coapounds 

2x10^ 

5x10^ 

2x10'* 

7x10"^ 

3x10-* 

3x10-* 

n,63 

3 

2 
EuropiuM-158 

w. 

all 

coapounds 

2x10* 

6x10* 

2x10'* 

8x10"® 

3x10"* 

3x10-' 

r64 

m 
C 

Gadoliniu«-145^ 

0,  all  coapounds  except 
those  given  for  W 

5x10* 

2x10^ 

6x10"* 

2x10"' 

6x10'* 

fcxlO''* 

3 

W,  oxides,  hydroxides, 
and  fluorides 

- 

2x10^ 

7x10"^ 

2x10"' 

- 

- 

Radionuclide 

CI 

ass 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Atonic 
No. 

Col.  1- 
Oral 

Ingestion 
ALI 
.  (nCi) 

Col.  2- 

Inhalation 

ALI 

(pCi) 

Col.  3- 

OAC 

(pCi/al 

Col.  1- 
Air 
)  (pCi/al) 

Col.  2- 

WaUr 

(MCi/al) 

Monthly 
Average 

(MCi/al) 

64 

Gadoliniuiirl46 

D. 

see 
see 

l^^Gd 

Ixio' 

1x10^ 
3x10^ 

5x10'® 
1x10"' 

2xl0"l'> 
4xl0"l° 

2x10"* 

2x10"* 

64 

Gadolinium- 14 7 

0. 

see 
see 

l«Gd 
l«Gd 

2x10^ 

4x10^ 
4x10^ 

2x10"* 
1x10"* 

6x10"' 
5x10"* 

3x10'* 

3x10-* 

64 


s 


64 


64 


^64 


c 

3 


Gadoliniua-148    0.  see  l**Gd 


W,  see  l**Gd 


Gadoliniua-149    0,  see  l**Gd 
W,  see  l**Gd 

Gadoliniua-151    0.  see  l**Gd 


W.  see  l**Gd 
Cadoliniua-152   D.  see  l**Gd 


W,  see  l**Gd 


1x10* 


8x10 


-3 


3x10 


12 


(2xlol) 

(2x10"^) 

. 

2x10" 1* 

3x10"' 

Bone  surf. 

Bone  surf. 

- 

3x10"^ 

IxlO-" 

. 

■- 

- 

(5x10^) 
Bone  surf. 

- 

8x10" 1* 

- 

3x10^ 

2x10^ 

9x10"' 

3x10"' 

4x10"* 

- 

2x10^ 

Ixio"* 

3x10"' 

- 

6x10^ 

4x10^ 

2x10"' 

. 

9x10"* 

- 

(5x10^) 
Bone  surf. 

- 

8xl0"l« 

- 

- 

1x10^ 

5x10"' 

2x10"' 

- 

2xlol 

1x10"^ 

4x10-12 

. 

. 

(3xl0l) 

(2x10"^) 

- 

3x10" 1* 

4x10"' 

Bone  surf. 

Bone  surf. 

- 

4x10-^ 

2x10"" 

- 

. 

- 

<8xl0"^) 
Bone  surf. 

- 

IxlO-" 

- 

3x10 


4x10 


-4 


9x10 


-4 


4x10 
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Atoaic 

No.         RaAioiiucllde 


64 


64 

6S 

fj  6b 

o 
65 

65 

65 

65 

65 

65 


fas 
5« 


Ga(loliniua-153 


GddoliniuB-159 

1eitiu«-147' 

leil)iiM-H9 

l4:rbiua-150 

I«i'biua-t51 

TerbiiM-153 

lerbii«-154 

TerbiiMi-155 

Teii>ii«-156« 
(5.0  h) 

1ei'bit«-156a 
(24.4  h) 

rei-b  ilia- 156 


Class 


0.  s«  **^Gd 


D.  see  ^*^G4 
W.  see  **^Gd 

W.  ail  coMpounds 

W,  ail  coapounds 

W.  ail  coapounds 

W,  all  coapounds 

W,  all  coapounds 

W.  a1 I  coapounds 

W,  all  coapounds 

W,  all  coapounds 

W,  all  coapoijnds 

W,  ail  coapounds 


Table  1 
OCCUPATIONAL  VALUES 


Col.  1-  Col.  2- 

Oral  Inhalation 

Ingestion  ALI 

ALI 

(pCi)  (MCi) 

3" 


5x10^ 


3x10^ 


9x10^ 
6x10^ 
5x10^ 
4x10^ 
5x10^ 
2x10^ 
6x10^ 
2x10^ 


7x10^ 


1x10^ 


1x10* 

<2xlO^) 
Bone  surf. 

*xlO^ 

8x10^ 
6x10^ 

Sxio'' 

7x10'^ 

2x10^ 

9x10 

7x10^ 

4x10^ 

8x10^ 

Sxio'' 


i 


8x10'' 


IxlO' 


TabTr2 
RtFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWIRAGE 


Col.  3-  Col.  I-    Col.  2- 
DAC     Air      Water 
()jCi/al)  (pCi/al)   (pCi/al) 


Monthly 
Average 

<^K:i/«l) 


6x10 


-« 


2k  10 

3x10 
2x10" 

iKlO' 


-6 


3x10 


9x10 


4x10 


3x10 
2x10' 


-7 


3x10 


1x10 


3x10 


6x10 


-6 


3x10 


8x10 

1x10 
8x10 


10 


10 


-9 


4xi0 


1x10 


-9 


3x10 
Ixio' 
1x10 
6x10 


-8 


-8 


-9 


1x10 


-8 


4x10 


1x10 


-8 


2x10 


-9 


6x10 


4x10 


^ 


1x10 


7x10 


-5 


7xH) 

5x10" 

/xio" 


-5 


2x10 


8x10 


2x10 


-5 


IxlO"* 
Ixlo"^ 


6x10 


4x10 


-4 


1x10 


^«10 


-3 


7x10 
5x10 
7x10 
2x10 


-4 


-4 


-4 


8x10 


-4 


2x10 


1x10 


1x10 


-3 


JMI 


Atoaic 
No. 

Radionuclide 

Class 

65 

Terbiua-157 

w. 

all 

coapounds 

65 

Tertiiua-158 

M. 

all 

coapounds 

65 

Terbiua-160 

«. 

all 

coapounds 

65 

Terbiua-iei 

w. 

all 

coapounds 

66 

M 

Oysprosiua-155 

w. 

all 

coapounds 

»66 

Dysprosiua-157 

w. 

ail 

coapounds 

66 

Oysprosiua-159 

w. 

all 

coapounds 

66 

Oysprosiua-165 

w. 

ail 

coapounds 

66 

Oysprosiua-166 

w. 

all 

coapounds 

67 

HolBiua-155^ 

w. 

all 

coapounds 

£67 

Holaiua-157^ 

w. 

all 

coapounds 

S  67 

c 

Holaiua-159' 

w. 

all 

coapounds 

3  67 

Holaiua-161 

w. 

all 

coapounds 

Table  1 
OCCUPATIONAL  VALUES 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


■Col.  1-  Ct)l.  2-     Col.  3-  Col.  1-    Col.  2- 

Oral  Inhalation  Monthly 

Ingestion  M.I  OAC     Air      Water     Average 

ALI 

(pCi)  (pCi)       (pCi/al)  (pCi/al)   (pCi/al)   (|iCi/al) 


5x10^ 


IxlO-* 
«xlO^ 
2x10^ 
9x10^ 
2x10* 
1x10* 
1x10* 

6x10^ 

<axlO^) 
UI  wall 

4x10* 

3x10^ 

2x10^ 

1x10^ 


3x10"^ 

(5x10^) 
Bone  surf. 

2x10^ 

2x10^ 

2x10^ 

3x10* 

6x10* 

2x10^ 

5x10* 

7x10^ 


2x10' 
1x10^ 
1x10^ 
4x10^ 


1x10 


8x10 
9x10" 


^ 


7x10 


-7 


1x10 

3x10 

1x10 

2x10" 

3x10" 


6x10 

6x10" 

4x10" 


2x10 


-5 


-6 


8xn 


-10 


3x10 
3x10 
2x10" 
4x10' 


11 
-10 


9x10 


-8 


3x10 


6x10 
lxU>" 


-9 


2x10 
2x10" 


-7 


1x10 


6x10 


-6 


6x10 


2x10 
IxW" 


2x10 


1x10 
3x10' 


2x10 


-4 


2x10 


1x10 


-5 


6x10 


-4 


4x10 


-3 


3x10 


1x10 


-3 


6x10 


7T 


2x10 
UIO" 
2x10 
1x10 


-4 


-4 


-3 


3x10 


2x10 
2x10" 


1x10 


6x10 
4x10 


-3 


-2 


3x10 


1x10 


-2 


^Wi? 

^1 

;wP"BiP-"VT«;»i.'v; 

^1^^^ 

^^^1 

^B 

" 

• 
t 

'■«» 
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/  PijL»i-ruj 

>-X  D,.|oa 

smn 

/  nopoe4 

ts  Kuies 

Table  1 

Table 

2 

Table  3 

« 

OCCUPATIONAL  VALUES 

» 

REFERENCE 

LEVEL 

RELEASE  TO 

1 

1    *■ 

CONCENTRATIONS 

SEWERACE 

Col.    1- 

Col.   2- 

Col.    3- 

Col.    l- 

Col.   2- 

• 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

OAC 

Air 

Water 

Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 
(pCi) 

(pCi) 

(pCi/al)  (pCi/al) 

(pCi/al) 

(HCi/al> 
7x10'' 

67 

Ho1niiM-162H^ 

w. 

all  coaiiounds 

5x10* 

3x10* 

1x10'* 

4x10"' 

7x10"* 

67 

Holni(M-162^ 

w. 

all  coapounds 

• 

5x10^ 

(8x10^) 
St.  Mall 

2x10^ 

1x10*' 

3x10"* 

IxlO'^ 

IxlO'l 

67 

ltolMiuR-164«^ 

w. 

all  compounds 

1x10* 

3x10* 

IxlO"* 

4x10"' 

IxlO'^ 

IxlO"^ 

67 

Ho1«iuM-164^ 

w. 

all  conpounds 

2x10* 

6x10* 

3x10"* 

9x10"' 

3x10"' 

3x10'^ 

67 

HolwiuM-166« 

w. 

all  compounds 

6x10^ 

7x10° 

3x10"* 

1x10"" 

9x10"* 

9x10'* 

K  67 

HulMitM-166 

w. 

all  compounds 

9x10^ 

2x10^ 

7x10"' 

2x10'* 

IxlO"* 

IxlO'* 

67 

lto)iiiitMi-167 

w. 

all  compounds 

2x10* 

6x10* 

2x10"* 

8x10'* 

2x10"* 

2x10'' 

68 

Irtim-lbl 

w. 

all  conpounds 

2x10* 

6x10* 

3x10"* 

9x10'* 

2x10'* 

2x10"' 

68 

Iritim-lbb 

w. 

all  conpounds 

6x10* 

2x10* 

8x10"* 

3x10"' 

9x10'* 

9x10"' 

6£ 

h-l>i(iM-lG9 

w. 

all  compounds 

3x10'* 

3x10^ 

IxlO"* 

4x10"' 

4xl0"* 

4x10"* 

68 

trbiiMM-171 

w. 

all  conpounds 

4x10^ 

1x10* 

4x10"^ 

IxlO"* 

5x10'* 

5x10'* 

n,6t 

t  Hi  iiMH-i  72 

w. 

all  compounds 

Ixio' 

1x10^ 

6x10"' 

2x10"' 

2x10'* 

2x10'* 

1- 

• 

fh«iliiim-16?^ 

w. 

all  compounds 

7x10* 
(8x10*) 

3x10* 

1x10"* 

4x10"' 

IxlO"' 

IxlO'^ 

3 

* 

St.   wall 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE 

LEVEL 

Table  3 
RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.    1- 

Col.    2- 

Col.    3- 

Col.   1- 

Col.   2- 

Oral 

Inhalation 

Monthly 

- 

Ingestion 

ALI 

OAC 

Air 

UaUr 

Average 

Aloatc 
No. 

RadtotHKlide 

Class 

ALI 
(»iC») 

(pCi) 

(pCi/al)  (tiCi/al) 

(tiCi/a1) 

lvCi/m\) 

69 

ThulitMi-166 

w. 

all  conpounds 

4x10^ 

1x10* 

6x10"* 

2x10"* 

6x10'* 

6x10'* 

69 

TliuliuK-167 

w. 

all  conpounds 

2x10^ 

2x10-' 

8x10"' 

3x10'* 

3x10"* 

3x10"* 

*    69 

lhuliuM-170 

w. 

all  conpounds 

8x10^ 

2x10^ 

9x10'* 

3x10-1* 

- 

- 

(1x10^) 

- 

- 

- 

IxlO"* 

IxlO"* 

LLI  wall 

69 

TliuliiM-171 

w. 

all  conpounds 

IxIO* 

3x10^ 

IxlO"' 

4x10'" 

1x10"* 

IxlO"'      ■ 

69 

Thulium- 172 

w. 

all  conpounds 

7x10^ 

1x10^ 

5x10"' 

2x10'* 

IxlO"* 

IxlO"* 

M 

<-  69 

ThuliuB-173 

w. 

all  conpounds 

4x10^ 

IxlO* 

5x10"^ 

2x10'* 

6x10"* 

6x10'* 

69 

Thuliuw-175^ 

w. 

all  conpounds 

7x10* 

3x10* 

IxlO"* 

4xl0'' 

- 

- 

(8x10*) 

- 

- 

- 

IxlO"' 

IxlO"^ 

St.   wall 

7C 

y  Herb  ilia- 162^ 

w. 

all  conpounds  except 

7x10* 

3x10* 

-4 

.  ._-7 

•  ,^-i 

.   ,«-2 

those  given  for  Y 

IxlO  ' 

4x10  ' 

1x10 

1x10  ' 

Y. 

oxides,  hydroxides, 

3x10* 

IxlO"* 

-7 

and  fluorides 

- 

4x10  ' 

• 

• 

n,    70 

YtlertjiuM-166 

w. 

see  l"Yb 

IxlO^ 

2x10^ 

8x10"' 

3x10'* 

2x10"* 

2x10"* 

± 

V. 

see  162y5 

- 

2x10^ 

8x10"' 

Jxio'* 

- 

- 

i   70 

Ytlei<»iuii-167^ 

w. 

seel^Yb 

3x10* 

8x10* 

3x10"* 

1x10'* 

4x10"' 

4x10'^ 

• 

Y. 

see  l«Vb 

7x10* 

3x10"* 

1x10"' 

• 

52078 
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Atoaic 

fto.    Radionuclide 


Class 


70    Ytterbiua-169 


70  Yttertjiua-175 


70  Ytteibiu«-177' 


70  Ytterbiu«-178* 


71    Lutetiua-169 


W,  see  ^"Yb 
V.  see  ^"Yb 

W,  see  l^^Yb 
Y.  see  ^^^b 

W.  see  ^^^Yb 
Y.  see  ^"Yb 

W.  see  ^^^Yb 
Y.  see  ^"Yb 

W,  all  co«pounds  except 
those  given  for  Y 

Y,  oxides,  hydroxides, 
and  fluorides 


71 

lutetiuM-170 

w. 

Y, 

see  "Olu 
see  "Olu 

fn 

71 

Lutetiua-171 

w. 

Y. 

see  1'% 
see  I^Olu 

I 

m 
c 

2 

71 

Lutetiu«-172 

w, 

Y, 

see  l^«Lu 
see  1'% 

Table  1 

OCCUPATIONAL  VALUES 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1- 

Col.  2- 

Oral 

Inhalation 

Ingestion 

ALI 

ALI 

(pCi) 

(MCi) 

2x10^ 


axio-" 


2x10^ 


1x10' 


3x10^ 


IxlO"" 


2x10"' 


1x10^ 


8x10' 
7x10^ 

4x10^ 
3x10^ 

Sxio'' 
5x10^ 

4x10^ 
4x10^ 


4x10-' 


4x10-" 

2x10^ 
2x10^ 

2x10^ 
2x10^ 

1x10^ 
1x10^ 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(MCi/«l)  (MCi/al)   (pCi/al) 


4x10 
3x10* 

1x10 
1x10 

2x10" 
2x10* 

2x10* 
2x10* 


-6 
-6 


2x10 

2x10 

9x10' 
8x10' 

8x10" 
8x10' 

5x10' 
5x10' 


-6 


-6 


1x10 
1x10* 

SxlO 
5x10* 

7x10* 
6x10* 

6x10* 
5x10 


^ 


-9 


-8 


6x10 


-9 


6x10 

3x10* 
3x10* 

3x10 
3x10* 

2x10 
2x10 


-9 


-9 


,-9 
-9 


2x10 


4x10 


2x10 


^ 


2x10 


-4 


3x10 


-5 


2x10 


3x10 


1x10 


-5 


Monthly 
Average 

((iCi/Rl) 


2x10 


4x10 


2x10 


2x10 


3x10 


2x10 


-3 


3x10 


-4 


1x10 


-4 


Atoaic 
No. 

Radionuclide 

Class 

71 

Lutetiu«-173 

w. 

see 

"\u 

Y. 

see 

1'% 

- 

71 

Luteliun-174a 

w. 

see 

1'Olu 

V. 

see 

1'Olu 

M 
M 
«* 

71 

Lutetiu«-174 

w. 

see 

^^Olu 

•  Y. 

see 

1'Olu 

71 

Lutetiiiw-176« 

w. 

Y. 

see 
see 

l'«Lu 
l'»L« 

71 

Luleliua-176 

w. 

see 

I^Olu 

? 

Y. 

see 

l^«Lu 

O 
<• 
C 

3 

71 

LutetiiMi-177ai 

w, 

Y, 

see 
see 

l'«Lu 
I^Olu 

table  1 

Table  i 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE  LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Oral 

Ingestion 

ALI 

(mCI) 


Col.  2- 

Inhalation 

ALI 

(nCi) 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air       Water 
(MCi/Ml)  (MCi/al)   (pCi/«l) 


Monthly 
Average 

(MCi/Bil) 


5x10^ 


2x10^ 


(3x10^) 
LLI  wall 


5x10^ 


8x10-" 


7x10' 


7x10' 


3x10' 

(5x10^) 
Bone  surf. 

3x10^ 

2x10^ 

(3x10'^) 
Bone  surf. 

2x10^ 

1x10^ 

(2x10^) 
Bone  surf. 

2x10^ 


3x10' 
2x10^ 


5x10" 

(1x10*) 
Bone  surf. 

8x10° 


1x10' 
8x10* 


1x10 


^ 


1x10 
1x10 


-7 


9x10 
5x10 


-8 


6x10 


-8 


1x10 
9x10 


-5 
-6 


2x10 


-9 


3x10 

5x10 
3x10' 


-9 
-8 


8x10 


4x10 


-10 


10 


4x10 


3x10 


3x10 


-10 


10 


10 


2x10 

4x10 
3x10* 


-10 
-8 


2x10 


-11 


1x10 


2x10 
1x10 


-10 
-10 


7x10 


^ 


4x10 


7x10 


1x10 


-5 


1x10 


-5 


1x10 


-5 


7x10 


4x10 


7x10 


1x10 


1x10 


1x10 


-4 
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(able  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE 

LEVEL 

Table  3 
RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.   1- 

Col.   2- 

Col.  3- 

Col.   1- 

Col.   2- 

Oral 

Inhalation 

Nonthly 

..    .. 

Ingestion 

ALI 

DAC 

Air 

WaUr 

Average 

AtMic 
No. 

ftadiomiclide 

Class 

ALI 
(MCi) 

(mC>) 

(MCi/«l) 

(pC</a)) 

3X10-* 

3x10"* 

((iCi/al) 
3x10"* 

(nCi/al) 

iKlO'* 

71 

Lutetiuirl77 

W.  se.  ^\u 

2xl0' 

2x10* 

9x10'' 
9x10*' 

Y.  se.  "«L« 

• 

2x10* 

- 

" 

- 

71 

LutetitMi-17te^ 

V.  s«e  "«Lu 

5x10* 

2x10* 

8x10"* 
7x10"* 

3x10"' 
2x10"' 

7x10"* 

7x10"* 

y.  see  "«Lu 

- 

2x10* 

- 

• 

71 

LutetiuB-178^ 

W.  see  "Ol« 

4x10* 

1x10* 

5x10"* 

2*10"' 

7x10"* 

7x10'* 

(5x10*) 

- 

- 

- 

St.  wall 

• 

Y.  see  l^lu 

- 

1x10* 

5x10"* 

2x10"' 

- 

- 

2„ 

^utetiuirl79 

W.  see  "Ol« 

6x10^ 

2x10* 

8x10"* 

3x10"® 
2x10*® 

9x10"* 

9x10'* 

• 

» 

Y.  see  "% 

- 

2x10* 

6x10"* 

- 

• 

72 

H4fn1uM-170 

D.  all  coapounds  except 
those  given  f or  W 

W,  «xi4es,  »v««roxides, 

3x10* 

6x10* 

2x10"* 

8x10"' 

4xia"* 

4x10** 

halides,  carbides, 

and 

, 

5x10* 

.  .^-6 

,   ,^-9 

nitrates 

- 

2x10  * 

6x10  ' 

■ 

•  ■  '• 

72 

Hafni«w-172 

0.  see  ^'%f 

-■    • 

1x10* 

9x10° 

4x10** 

3xli.-" 

2x10'* 

2x10'* 

• 

- 

(2x10^) 

- 

- 

- 

1 

. ,. 

Bone  surf. 

W.  see  "»Hf 

- 

4x10^ 
(5x10^) 

2x10"® 

ft.10-" 

" 

* 

Botne  surf. 

' 

Table  1 
OCCUPATIONAL  VALUES 

Table  i 
REFtRENCE  LEVEL 

RELEASE  TO 

',...    ■■  •'■  ■■',. 

CONCENTRATIONS 

SEWERAGE 

Atomic 

No.         RadioitMClidfr 

72  Narniun-173 


72  Mafnium-175 


72  Nafniuin-177«'' 


72  HarniuM-i78« 


Class 


72    Ha#niuii)-179m 


S  12  Maf  Ilium- 180m 


D.  see  »'V 
W.  see  "'^Hf 

0.  se.  I'^Hf 
W.  see  "^Hf 

0.  see  I'^Hf 
W.  see  "°Hf 

D.  see  l'«Hf 


W.  see  ^'«Hf 


D.  see  l">Hf 


W.  see  »'OHf 

D.  see  I'^Hf 
W.  see  ^'^Hf 


Col.  l- 

Oral 

Ingestion 

ALI 

(mCJ) 

5x10* 


Col.  2- 

Inhalation 

ALI 


3x10^ 


2x10^ 


3x10' 


IxlO-" 


7x10^ 


(pCi) 

1x10* 
1x10* 

9x10^ 
1x10* 

6x10* 
9x10* 


1x10" 

(2x10°) 
Bone  surf. 

bxlG° 

(8x10°) 
Bone  surf. 

3x10^ 

(5x10^) 
Bone  surf. 

6x10^ 

2x10'' 
3x10* 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(|iCi/«l)  (MCi/al)   (tiCi/aU 


5x10 
5x10" 

4x10" 
5x10 

2x10^ 
4x10 


-7 


2x10"*    7xW'* 
2x10"® 

IxloT*    4x10* 
2x10** 

8x10"®     3xlO"* 


NonUily 
Average 

(|iCi/Bl) 

3 — 

7xW^ 


4kM) 


3x10 


-3 


-5 


1x10 


-7 


5x10 


2x10 


-10 


3x10 


-6 


3x10 


-5 


3x10 


1x10 


-12 


U 


1x10 


3x10 


9x10 
1x10* 


-7 


8x10 


-10 


8x10 

3x10 
4x10* 


10 


-8 


1x10 


1x10 


-5 


1x10 


1x10 


-3 
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Atoaic 

No.    Radionuclide 

72  Hafnit«-181 


72    Hafniua-182a' 


72         Hafniuri-182 


M 


72  Hafniu»-183' 


72  Hafniun-184 


m  73 

n 

s 
1 


Tantdliiirl72* 


Class 


Table  1 
OCCUPATIONAL  VALUES 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  Ir 

Oral 

Ingestion 

ALI 

(MCi) 


Col.  2- 

Inhalation 

ALI 

(MCi) 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(mCi/mI)  (MCi/al)   (pCi/al) 


D.  see  "°Hf 


W.  see  "%f 

0.  see  "^Hf 

W.  see  I'^Hf 

0.  see  l'°Hf 


W.  see  "^Hf 


0.  see  "°Hf 
W.  see  I'^Hf 

0.  see  ^'°Hf 
W.  see  "°Hf 

W,  all  coapounds  except 
those  given  for  Y 

Y,  eleaental  Ta,  oxides, 
hydroxides,  halides, 
carbides,  nitrates, 
and  nitrides 


IxW 


4x10' 


2x10' 

(3x10^) 
Bone  surf. 


2xi0^ 


2x10"' 


4x10' 


2x10' 

(3x10^) 
Bone  surf. 

4xl0' 

9x10^ 
2x10^ 

8x10"^ 

(2x10°) 
Bone  surf. 

3x10° 

(8x10°) 
Bone  surf. 

5x10^ 
6x10* 

8x10^ 
6x10^ 


1x10-' 


7x10 


^ 


4x10 


-10 


2x10'^   6x10"^° 

4x10'*   1x10"' 
6xl0'^   2x10"' 


3x10 


-10 


3x10 


-12 


1x10 


-9 


1x10 


-11 


2x10 
2x10 

3x10^ 
3x10 


-5 
-5 


-6 


6x10 
8x10 

IxlO" 
9x10' 


-8 
-8 


IxW 


5x10 


4x10 


2x10 


1x10 


-7 


2x10 


5x10 


4x10 


-6 


3x10 


3x10 


5x10 


Monthly 
Average 

(MCi/ml) 

2x10"* 


5x10 


4x10 


-5 


3x10 


3x10 


-4 


5x10 


-3 


Atoi 
No. 

lie 

Radionuclide 

Class 

73 

Tantalum- 173 

W.  see 
Y,  see 

"^a 
l^Ta 

73 

Tantaluiirl74? 

W,  see 
Y,  see 

"2Ta 

"2t. 

73 

TantaluM-175 

W,  see 
Y,  see 

l"Ta 
172,, 

73 

Tanldlu«-176 

W,  see 
Y,  see 

l^Ta 
I'^Ta 

73 

TaMtalMi-177 

W.  see 
Y,  see 

^'^Ta 

73 

Tantdlua-178 

W,  see 
Y,  see 

I'^Ta 
I'^Ta 

73 

TanLalu«-179 

W,  see 
V,  see 

I'^Ta 
»"Ta 

73 

Tanta1uM-180« 

W,  see 
Y.  see 

I'^Ta 
l^Ta 

Table  1 
OCCUPATIONAL  VALUES 

Table  i 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1-    Col.  2- 
Oral       Inhalation 
'  Ingestion   ALI 
ALI 
(pCi)      (MCi) 

Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 
(pCi/al)  (MCi/al)   (MCi/al) 

Monthly 
Average 

(MCi/al) 

T" 


7x10-' 


3x10' 


exio-" 


4x10^ 


1x10' 


2x10' 


2x10' 


2x10' 


2x10' 
2x10* 

1x10^ 
9x10* 

2x10* 
1x10* 

1x10* 
1x10* 

2x10* 
2x10* 

9x10* 
7x10* 

5x10^ 
9x10^ 

7x10* 
6x10* 


8x10 
7x10" 

4x10" 
4x10 

7x10 
6x10 

5x10 
5x10 

8x10 
7x10 

4x10' 
3x10 

2x10" 
4x10" 

3x10 
2x10 


-5 


-6 
-6 
-6 
-6 

-6 
-6 


-5 


-5 
-5 


3x10 
2x10" 

IxlO" 
1x10 

2x10 
2x10 

2x10 
2x10' 

3x10 
2x10' 

IxlO" 
1x10 

7x10' 
1x10 

9x10' 
8x10 


-8 


-8 


-8 


-7 


-9 


-8 


9x10 


4x10 


8x10 


5x10 


-5 


2x10 


2x10 


-4 


3x10 


3x10 


-4 


9x10 


4x10 


-3 


8x10 


5x10 


-4 


2x10 


-3 


2x10 


-3 


3x10 


-3 


3x10 


-3 


BEST  COPV  AVAILABLE 


iiiii'^' 


^^^^ 

pnn^^^^ 

^^^^MffWf  f^.!¥5!'^r-A|8ji,  17  .«| 
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^^^^mpV'rm 
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Tahl»  i 

_■ 

Table  1 
OCCUPATIONAL  VALUES 

- 

Table  Z 
REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

OAC 

Air 

Water 

Average 

Atoaic 
No. 

ftaUioituclide 

Class 

ALI 

(MCi) 

(pCi/al) 
TT — 

(mCi/bI) 

6x10-1* 
--11 

(pCi/al) 
2x10"* 

(MCi/al) 
2x10'* 

73 

TantaluM-180 

W.  see  ^'^Ta 

IxlO^ 

4x10"^ 
2x10^ 

2x10  ' 
1x10*® 

Y.  see  ^'"U 

- 

3x10  ^* 

* 

73 

Tanla)ua-182a^ 

W.  see  l"Ta 

2x10* 

5x10* 
4x10* 

2x10** 
2x10** 

7x10'^ 
-7 

2x10-' 

2x10'^ 

Y.  see  l^^Ta 

- 

6x10  ' 

" 

■ 

73 

1antd]um-ie2 

W.  see  l^^Ta 

8x10^ 

3x10^ 
1x10^ 

IxlO"'' 
6xl0-® 

4X10-" 
2x10-" 

IxlO'* 

IxlO'* 

Y.  see  I'^Ta 

- 

- 

' 

73 

Tanta)uM-I83 

W.  see  ^'h. 

9x10^ 

1x10^ 

5x10'' 

2x10'* 

-^ 

.--4 

§ 

(1x10^) 

- 

- 

- 

1x10  ' 

1x10  ' 

LLI  wall 

Y.  see  l"Ta 

1x10^ 

4x10*'' 

IxlO'* 

- 

- 

73 

Taiitalun-184 

W.  see  "^Ta 

2x10^ 

SxlO-* 
5x10^ 

2x10"* 
2x10** 

7x10'* 
7x10"' 

3x10-* 

3x10'* 

Y.  see  "h. 

- 

•  . 

73 

Tai)ta)iM-185^ 

W.  see  I'^Ta 

3x10* 

7x10* 
6x10* 

3x10"* 
3x10** 

1x10'' 
.a 

4x10-* 

4xl0'' 

• 

Y.  see  ^"Ta 

- 

9x10  " 

- 

73 

Tanlalum-186^ 

W.  see  "^la 

5x10* 

2x10* 

IxlO"* 

3x10'' 

-3 

,  .^-2 

(8x10*) 

- 

-  . 

- 

uio  ■• 

UIO  ' 

2 

St.  wall 

8 

1 

Y.  see  i^^Ta 

2x10* 

9x10"* 

3x10*' 

Taht*  \ 

* 

'.:  ■: 

table  1   < 
OCCUPATIONAL  VALUES 

' 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

RELEASE  TO 
SEWERAGE 

Col.  1- 

Oral 

Ingestion 

Col.  2- 

Inhalation 

ALI 

Col.  3- 
DAC 

Col.  1- 
Air 

Col.  2- 
WaUr 

HonUily 
Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 
(pCi) 

(jiCi) 

(pCi/al 
2x10'* 

)  ((iCt/al) 
^H 

(l>Ci/al) 

C|iCi/a1) 
",   ,„-3 

74 

luiigslen-176 

D,  all  coapounds 

1x10* 

5x10^ 

7x10* 
IxlO'' 
3x10-® 
2x10-* 
5x10'* 
9x10"' 

1x10  * 
3x10-* 
7x10'* 
7x10"' 
2x10'* 

1x10  ' 
-1 

74 

Tungsten- 177 

D.  all  coapounds 

2x10* 

9x10* 

4x10'* 

3x10  ■* 

.4 

74 

Tungsten- 178 

D,  all  coapounds 

5x10^ 

2x10* 

8x10'* 

7x10 
-2 

74 

Tungsten- 179^ 

D.  all  coapounds 

5x10* 

2x10^ 

7x10'* 

7x10  ' 
-3 

74 

Tungsten- 181 

0,  all  coapounds 

2x10* 

3x10* 

IxlO'* 

2x10  * 

74 

Tungsten- 185 

D,  all  coapounds 

2x10-' 
(3x10^) 

7x10^ 

3x10'* 

4x10-* 

4xl0'* 

H 

LLI  wall 

i  ' 

74 
74 

Tungsten- 187 
Tungsten- 188 

0,  all  coapounds 
0,  all  coapounds 

2x10^ 

4x10^ 

(5x10^) 
LLI  wall 

9x10^ 
1x10^ 

4x10'* 
5x10'* 

IxlO'* 
2x10'' 

3x10'* 
7x10'* 

3x10'* 
7x10'* 

75 

Rhenium- 177^ 

0,  all  coapounds  except 
those  given  for  W 

9x10* 

3x10* 

Ixio'* 

4x10'' 

1x10-' 

IxlO'^ 

m 

W,  oxides,  hydroxides, 
and  nitrates 

4x10* 

IxlO'* 

5x10'^ 

- 

- 

8 

i 

M 

• 
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Atoaic 

No.         Madionacliiie 


75 


75 


75 


75 


m 


e 

3 


iniua-178 


75         Rheiiiua-181 


RheniiM-lSZ 
(12.7  h) 

Rheinua-182 
(64.0  h) 

iMieniuii'IMa 


75  ilbeniuarI84 


75  Mtei)ii«-186» 


CUss 


B.  see  ^^'Re 


0.  see  *'^Re 


M. 


177, 


Re 


0.  see  *'^Re 


W. 


177, 


R» 


0.  see  ^^''Re 

».  *«.  i"r« 

t.  «»  i"r. 

M.  see  ^''rb 

».  see  ^^^Re 

W.  se.  l^^R. 

B.  see  1"r. 


W.  se.  ^^'r. 


Table  1             Table  z 
1   OCCUPATIONAL  VALUES        REFERfNCf  tEVtt 
1                          CONCENTRATIONS 

Table  3 

ReEEASE  TO- 

SEWERAGE 

CoT.  I-    CffJ.  2-     Col.  3-  Cpl.  1-    Col.  2- 

Oral       Inhalation 

Ingestion   ALI        OAC     Air      Water 

ALI 

(|iCi)      (pCi)      (MCi/«1)  (MCi/«l)   (mCi/bI) 

Monthly 
Average 

(MCi/al) 

7x10' 

(1x10^) 
St.  wall 


5x10^ 


7x10'" 


IxlO-" 


2x10'' 


2x10^ 


IxlO-* 

(2x10?) 
St.  wffVt 


3x1©^ 


3x10^ 

9x10^ 
9x10^ 

1x10* 
2x10* 

2x10^ 
2x10^ 

3x10^ 
4x10^ 

4x10^ 
IxlO-* 

2x10^ 

(2x10^) 
St.   wall 

2x10^ 


1»1& 


1x10 


-4 


4x10 
4x10 


-fr 


sxia 


6x10 


1x10 
9x10' 

IxlO' 
2x10' 

IxlO" 
6x10 


-fr 


-7 


7x10 


6x10 


-7 


4»ia 


4x10 


IxlO" 

2jtU' 
2x10 

3x10" 
3x10" 

4xl0" 
6x10 

5x10 
2x10 


-8 


-8 


Ixl* 


7x10 


-5 


9x10 


-5 


2x10 


-5 


3x10 


-5 


3x10 


-5 


3x10-^  ?xM) 

2xlO-l»        - 


iKlO 


7x10 


9x10 


2x10 


-2 


3x10 


3x10 


-4 


2yio 


-4 


Ataaic 

No.         RadionucTfde 


7&  Rheniuirl86 


75  tMiiiui-189 


75  RhcniunrlSa*' 


75  Rheiiiua-188 


75  ttWniuit-lSft 


CTms 


D,  see 

W.  see 

0*.  see 

\t,  see 

Ik,  see 

W.  see 

0,  see 

W.  see 

0-,  see 

M,  see 


T77 
177 

177 
177 

177j 
177, 

177 
177 

177, 
177 


Re 
Re 

Re 

Be 


Re 


Re 
Re 

Re 
Re 


TabTe  I 

OCCUPATIONAL  VALUES 


Yatr>e2 

REFERENCE  LEVEL 
CONCENTRATIONS 


T«bUl 

RELEASE  TO 

SEWERAGE 


Col.    1- 

Oral 

Ingcstk 

ALI 

(MCi) 


r 


2x10 


6x10'' 


8x10^ 


2x10" 


3x10" 


Col.   2- 

Inhalation 

ALI 

(MCi) 


Col.  3- 

DAC 

(MCi/al) 


Col.  1- 

Air 

(MCi/»l) 


Col.  2- 

Water 

(pCi/al) 


3x10" 
2x10^ 

8x10^ 
1x10^ 

1x10^ 
1x10^ 

3x10^ 
3x10^ 

5x10^ 
4x10^ 


1x10  ' 
7x10'' 

4x10"' 
4x10*^ 

6x10"* 
6xlO'' 

Ixift' 

1x10 

2x10" 
2x10" 


-6 


4x10 
2x10' 

IxlO" 
IxlO" 

2x10 
?XM) 

4teJG 
4x10 

7x10 
6x10" 


-J 

-9 
-9 


-9 


3x10 


8x10 


1x10 


^^ 


2»ia 


-6 


4x10 


-5 


Monthly 
Average 

(MCi/«rf) 


3x10 


8x10 


-4 


IxlO 


2)il0 


-2 


4x10 


-4 


76    QsAiiM-18ft 


76    0sMiuirl8r 


m 
8 


D,  all  coapounds  except 
those  given  for  W  and  Y 

W,  halides  and  nitrates 

T,  ex ides  and  hydroxides 

180„ 


W.  see 


see  ""  Os 
180„ 


"Os 


Y.  see  ISOfls 


IxlO"" 


1x10^ 


4x10" 
5x10^ 
5x10^ 

4x10* 
5x10* 
4x10* 


2x10 

2x10" 

2x18 

2x10" 
2xl» 
2x10 


-* 


-5 


5x10 
7x10 
6xK)" 

6x10 

6m10' 

6x10" 


-7 


-8 


1x10 


2x10 


1x10 


2x10 


-3 


JMI 
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Table  1 
OCCUPATIONAL  VALUES 


Atoalc 

No.    Radionuclide     Class 


76    Osaiua-182 


76    OsaitM-185 


76    0s«itM-189a 


76    OsMiuH-191a 


76    OsMJuii-191 


7  76    Osaiun-193 

e 
m 

■1 


0,  see 
W.  see 
~Y.  see 

0.  see 
W.  see 
y,  see 

D,  see 
W,  see 

Y,  see 

0,  see 
W,  see 
Y,  see 

0,  see 
W,  see 
Y.  see 

0,  see 
W.  see 
Y.  see 


180, 
180, 

180, 


180, 
180, 

180, 
180, 
180, 

180, 
180, 
180, 

180, 
180, 
180, 

180, 
180, 
180, 


Os 
'Os 
'os 

OS 
OS 

'Os 

>0s 
'os 
'os 

'os 
OS 
'Os 

'os 
'Os 
'Os 

'os 
'Os 
'os 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  i 

RELEASE  TO 

SEWEIMGE 


Col.  1- 

Oral 

Ingestion 

ALI 

(tiCi) 


2x10^ 


2x10^ 


8x10' 


1x10' 


2x10" 


2x10-' 


Col.  2- 

Inhalation 

ALI 


(MCi) 


6x10" 
4x10^ 
4x10^ 

5x10^ 
8x10^ 
8x10^ 

2x10* 
2x10* 
2x10* 

3x10^ 
2x10^ 
2x10^ 

2x10^ 
2x10^ 
1x10^ 

5x10^ 
3x10^ 
3x10^ 


Col.  3- 
OAC 

(pCi/al) 
2x10'^ 


Col.  1- 

Air 

(mCi/mI) 


Col.  2- 

Uater 

(MCi/«l) 


2x10 
2x10 

2x10 

3x10' 

3x10' 

IxlO' 

9x10 

7x10' 

1x10 
8x10 
7x10' 


-6 
-7 


-5 


-5 
-6 


9x10 
7x10 
6x10 

2x10 
1x10 
IxlO' 


-7 
-7 

-6 


8x10 

6x10' 

6x10 

7x10 

IxlO' 

1x10 

3x10 
3x10 
2x10' 

4x10" 

3x10 

2x10 

3x10' 
2x10' 
2x10' 


W 


-9 
-10 


-9 

-7 
-7 


-8 
-8 


6x10 
4x10 
4x10 


-9 
-9 
-9 


3x10 


3x10 


1x10 


2x10 


3x10 


^ 


2x10 


-5 


Monthly 
Average 

(MCi/«l) 
3x10'* 


3x10 


1x10 


2x10 


-3 


3x10 


-4 


2x10 


-4 


Table  1 
OCCUPATIONAL  VALUES 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Tabic  3 

RELEASE  TO 

SnCRAGE 


Ato«ic 

No.    Radionuclide 


Class 


0.  see  l^^Os 
W.  see  ^^Os 
Y.  see  l^^Os 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(MCi) 


Col.  3-  Col.  1- 
OAC     Air 
(MCi/al)  (MCi/al) 


Col.  2- 

Water 

(pCi/al) 


Monthly 
Average 

(MCi/«l) 


76    0sHi(N-194 


4x10' 


4x10' 
6x10^ 
8x10° 


2x10 
2x10 
3x10 


-9 


6x10 
8x10 


1x10 


11 
-11 
-11 


6x10 


^ 


6x10 


77    Iridiua-182 


J*  77     IridiuB-184 


77  Iridii«i-185 


77     Iridium-186 


8  77    IridiuB-187 

c 

2 


0,  all  compounds  except 
those  given  for  W  and  Y 

W,  halides,  nitrates, 
and  Metallic  iridiua 

Y,  oxides  and  hydroxides 

D.  see  ^8^1 r 
W.  see  ^®^Ir 
Y.  see  182lr 

D.  see  ^®^Ir 


W.  see 
Y,  see 

0,  see 
W.  see 
Y,  see 

0,  see 
W,  see 
Y,  see 


182 
182 

182 
182 
162 

182 
182 
182 


Ir 
Ir 

Ir 
Ir 
Ir 

Ir 
Ir 
Ir 


4x10' 


8x10-' 


5x10" 


2x10-' 


1x10' 


IxlO" 


2x10" 
1x10* 

2x10* 
3x10* 
3x10* 

1x10* 
1x10* 
1x10* 

8x10^ 
6x10^ 
6x10^ 

3x10* 
3x10* 
3x10* 


6x10 


6x10 
5x10 

1x10 
IxlO' 


-5 


-5 


1x10 


-6 


SxlO 

5x10'^ 

4x10'^ 

3x10"^ 
3xao'^ 
2x10"^ 

IxlO"* 
IxlO'* 

wo"* 


2x10 


2x10 
2x10' 

3x10 
4x10 
4x10' 

2x10 

2x10* 

IxlO" 


-7 


-8 
-8 


-8 


1x10 

9x10' 

8x10 

4x10" 

4x10 

4x10' 


-9 


-8 


6x10 


1x10 


7x10 


-5 


3x10 


-5 


1x10 


-4 


6x10 


1x10 


-3 


7x10 


3x10 


-4 


1x10 


-3 
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Tabled 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE 

LEVEL 

Table  3 
RELEASE  TO 

1 

CONCENTRATIONS 

SEV€RAG£ 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

OAC 

Air 

WaUr 

Average 

Atoaic 
No. 

Radionuclide 

Class 

ALI 
(MCi) 

(MCi) 

(nCi/al)  (MCi/al) 

(MCi/«l) 

(MCi/«l) 

77 

IridiiM-188 

0. 

see  l«lr 

2x10^ 

5x10^ 

2x10'^ 

7x10"' 
5x10'' 

3x10"'' 

3x10"' 

w. 

182. 
see  *"lr 

. 

4x10^ 

Ixio"* 

- 

- 

Y. 

see««lr 

- 

3x10^ 

1x10"^ 

5x10'' 

- 

- 

77 

IridiuB-189 

D. 

see  l«lr 

5x10^ 

5x10^ 

2x10'' 

7x10"' 

7x10"* 

7x10"* 

w, 

see  182lr 

. 

4x10^ 

2x10'^ 

5x10*' 

- 

- 

V. 

see  l«2lr 

m 

4x10^ 

IxlO"* 

5x10"' 

- 

- 

77 

Iridiuirl9to^ 

D. 

see  l««lr 

2x10^ 

2x10^ 

8xia* 

3x10'' 

2x10"^ 

2x10"^ 

s 

W, 

see  182lr 

- 

2x10^ 

9x10"* 

3x10*' 

- 

- 

V. 

see  l«2lr 

- 

2x10* 

8x10"* 

3x10"' 

- 

- 

77 

IridiwlSO 

0, 

see  l«^lr 

1x10^ 

9x10^ 

4x10"' 

IxlO"' 

IxlO"* 

IxlO"* 

w. 

182. 
see  ^""^Ir 

- 

1x10^ 

4x10"' 

1x10*' 

- 

- 

•V. 

see  1«2„ 

■  - 

9x10^ 

4x10"' 

IxlO"' 

- 

- 

77 

Iridit«-192B 

D. 

see  l^^lr 

3x10^ 

9x10^ 

4x10"® 

lxlO-1" 

4x10"* 

4xlO"* 

W. 

see  l»2lr 

;. 

2x10^ 

9x10"* 

3xlO"l° 

- 

-• 

V. 

see  l«^lr 

- 

2x10^ 

6x10"' 

2x10"" 

- 

- 

m  77 

Iridi(M-192 

D, 

see  l«2lr 

9x10^ 

3x10^ 

1x10*' 

4x10"" 

IxlO"* 

IxlO"* 

S 

w. 

see  "2lr 

. 

4x10^ 

2x10"' 

5x10-1° 

- 

- 

! 

y. 

see  l«2lr 

2x10^ 

9xl0'* 

3xl0"10 

Table  1 

Table 

2 

Table  3 

• 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

• 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

OAC 

Air 

Water 

Average 

AtMic 

ALI 

No. 

Radionuclide 
Iridiui-194a 

Cl 

D. 

ass 

see  "^Ir 

(mCi) 

(mCi) 

(MCi/al)  (MCi/al) 

(MCi/al) 

(MCi/al) 

77 

6x10^ 

9x10^ 

4x10"® 

IxlO"" 

9x10"' 

9x10"* 

w. 

see  182lr 

. 

2x10^ 

7x10"® 

2x10-1° 

- 

- 

Y. 

see  l«2i. 

- 

1x10^ 

4x10"® 

1x10-1° 

- 

- 

77 

Iridiui-194 

0. 

see  ^^hr 

1x10^ 

3x10^ 

1x10"' 

4x10"' 

IxlO"* 

IxlO"* 

w. 

see  1«2„ 

- 

2x10^ 

9x10*' 

3x10"' 

- 

-  , 

Y. 

see  l«2,r 

- 

2x10^ 

8x10"' 

3x10"' 

- 

- 

77 

Iridiun-195a 

0. 

see  182lr 

8x10^ 

2x10* 

IxlO"* 

3x10"® 

Ixio"* 

IxlO"^ 

w, 

see  182lr 

- 

3x10* 

IxlO"* 

4x10"® 

- 

- 

^ 

Y. 

seel82lr   . 

- 

2x10* 

9x10"' 

3x10"® 

- 

- 

77 

Iridiua-195 

0. 

see  182,, 

1x10* 

4x10* 

2x10"* 

6x10"® 

2xip-* 

2x10"^ 

w. 

see  1«2„ 

- 

5x10* 

2x10"* 

7x10"® 

- 

- 

Y. 

see  182ip   . 

- 

4x10* 

2x10'* 

6x10"® 

- 

- 

78 

PI  at  i  HUM- 186 

D 

all  ccMipounds 

1x10* 

4x10* 

2x10"* 

5x10"® 

2xl0"* 

2xl0"^ 

78 

PI  at i HUM- 188 

0 

all  coopounds 

2x10^ 

2x10^ 

7x10*' 

2x10"' 

2x10"* 

2xl0"* 

78 

PI  at i HUM- 189 

0 

all  coapounds 

1x10* 

3x10* 

IxlO'* 

4x10"® 

IxlO"* 

IxlO"-' 

m 
J  78 

P1atinu«-191 

D 

all  coapounds    " 

4x10^ 

8x10^ 

4x10'' 

IxlO"® 

5x10"* 

5x10"* 

|78 

P1atinu«-193a 

0 

all  coapounds 

3x10^ 

6x10^ 

3x10'' 

8x10"' 

3x10"* 

3x10"* 

JMI 
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Atoalc 
No. 

Radionuclide 

CI 

ass 

, 

Table  1 
OCCUPATIONAL  VALUES 

Tabled 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 
.  Oral 

Ingestion 
.  ALI 

(mCI) 

Col.  2- 

Inhalatlon 

ALI 

(mCI) 

Col.  3-  Col.  1- 
DAC     Air 
(MC1/al)  (nCI/al) 

Col.  2- 

Water 

(MCi/al) 

Monthly 
Average 

(MCi/«1) 

78 

Platinua-193 

0. 

all 

coMpounds 

4x10* 

2x10* 

UIO'^ 

3x10'® 

- 

. 

•": 

(5x10*) 
LLI  wall 

- 

- 

- 

7x10'* 

7x10"^ 

78 

PlatinuB-lSSa 

0, 

all 

coapounds 

2x10^ 

4x10^ 

2x10'^ 

6x10'' 

3x10'* 

3x10'* 

78 

P1atinua-197a^ 

0. 

all 

coapounds 

2x10* 

4x10* 

2x10"* 

6x10'® 

2x10'* 

2x10'^ 

78 

Platiniai-197 

D. 

all 

coapounds 

3x10^ 

9x10^ 

4x10'^ 

1x10'® 

4x10'* 

4x10'* 

78 

Plat1nu«-199^ 

D. 

all 

coapounds 

5x10* 

1x10^ 

6xl0"* 

2x10'' 

7x10'* 

7x10^ 

a 

78 
79 

Platinui-200 
Gold- 193 

0. 
D. 

all 
all 

coapounds 
coapounds  except 

IxlO^ 

I 

3x10^ 

IxlO'' 

5x10'' 

2x10'* 

2x10** 

79 


79 


Go)d-194 


Gold- 195 


those  given  for  W  and  Y     9x10 
W,  halides  and  nitrates 
y,  oxides  and  hydroxides 

D.  see  ^'^Au  3x10^ 

W.  see  ^'^Au 
Y.  see  ^'^Au 

0.  see  ^'^Au  5x10^ 

W.  see  ^'^Au 
Y.  see  ^*^Au 


3x10' 
2x10* 
2x10* 

8x10^ 
5x10^ 
5x10^ 

1x10* 
1x10^ 
4x10^ 


1x10 
9x10 


8x10 


-5 
-6 


4x10 
3x10 
3x10* 


-8 


3x10 
2x10 
2x10' 

5x10 
6x10 
2x10' 


-6 


-6 
-7 


1x10 
8x10 
7x10 

2x10 
2x10 
6x10 


'« 

r« 

'8 
-9 

10 


1x10 


4x10 


7x10 


1x10 


4x10 


7x10 


Table  1 

OCCUPATIONAL  VALUES 


TiBTiT 

REFERENCE  LEVEL 
CONCENTRATIONS 


T^le  3 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


0.  see  ^'^Au 
W,  see  ^'^Au 
Y.  see  ^'^Au 

0.  see  ^'^Au 


Col.  1- 

Oral 

Ingestion 

ALI 

(jiCi) 


Col.  2- 

Inhalation 

ALI 

(pCi) 

3x10^ 
1x10^ 
1x10^ 

4x10^ 

(2x10^) 
Blad.  wall 

2x10^ 

2x10^ 


9x10^ 
4x10^ 
4x10^ 

4x10^ 
3x10^ 
2x10^ 

6x10* 
8x10* 
7x10* 


Col.  3- 

DAC 

(mCI/bI) 


Col.  1- 

Air 

(liCi/al) 


Col.  2- 

Water 

(MCi/al) 


Monthly 
Average 

(MCi/al) 


79    Gold- 198a 


79    Gold- 198 


«»  79    Go  W- 199 

I 
79    Gold-200a 

t 
79    Gold- 200^ 

m 

3 
O 

o 
•I 
c 


W.  see 
y.  see 

D,  see 
W.  see 
Y.  see 

D,  see 
W.  see 
Y.  see 

0,  see 
W,  see 
Y,  see 


193 

193 

193 
193 
193 

193 
193 
193 


193 
193 
193 


Au 
Au 

Au 
Au 
Au 

Au 
Au 
Au 

Au 
Au 
'au 


UIO^ 


1x10^ 


3x10^ 


1x10^ 


3x10' 


1x10 
5x10 
5x10 

2x10 


-' 
-7 


-6 


8x10 
7x10 

4x10 

2x10* 

2x10 


-7 


-6 


-6 


1x10 
1x10 
1x10 

3x10' 
3x10' 
3x10 


'6 
-6 


-5 


4x10 

2x10' 

2x10* 


3x10 
2x10 

1x10 
5x10 


5x10 

5x10 

4x10* 

3x10* 

9x10 

1x10* 

1x10 


-9 
-9 

-8 
-9 
-9 


-9 


rB 


-7 


1x10 


2x10 
2x10 


-9 


4x10 


2x10 


-5 


4x10 


-4 


1x10 


r* 


2x10 


-4 


4x10 


2x10 


4x10 


-3 


BEST  COPY  AVAILABLE 
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Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE 

LEVEL 

labia  3 
RELEASE  TO 

. 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Monthly 

t 

Ingestion 

ALI 

OAC 

Alr 

Water 

Average 

Atoalc 
No. 

Radionuclide 

Class 

ALI 
(rCI) 

(MCi) 

(mC1/b1)  (iiC1/b1) 

(pCi/.l) 

(MCi/«l) 

79 

Gold- 201^ 

t,   so.  W'au 

7x10* 

2x10^ 

9x10'* 

3x10"' 
3x10"' 

IxlO"* 

1x10  ' 

w.  ...  "3*« 

- 

2x10^ 

IxlO'* 

- 

- 

Y.  s..  l«Au 

^ 

2x10^ 

9x10"* 

3x10"' 

- 

- 

80 

ltercury-193» 

Vapor 

^ 

8x10^ 
1x10* 
9x10^ 

4x10"' 
5x10"* 
4x10"* 

IxlO"® 
2x10"" 
IxlO'® 

-K 

_-4 

Ortianic 
D.  sulfates 

4xl0' 
3x10^ 

6x10  ' 
4x10'* 

6x10  * 
4x10'* 

W.  oxides,  tiydroxldcs. 

halldes,  nitrates,  and 

8x10^ 

-H 

.  -.v-8 

M 

sulfides 

- 

3x10  * 

1x10  ° 

• 

• 

W 

O 

80 

Nercury-193 

V^Mr 
Organic 

2x10* 

3x10* 
6x10* 

IxlO"* 
3x10"* 

4x10'® 
9x10"® 

2x10"* 

2x10"' 

0.  see  "^ 

2x10* 

4x10* 

2x10'* 

6x10"® 

2x10"* 

2x10"' 

W,  see  "3^, 

- 

4x10* 

2x10** 

6x10"® 

- 

- 

80 

Hercury-194 

Vapor 
Organic 

2x10^ 

3x10^ 
3x10^ 

IxlO"* 
Ixio"® 

4x10"" 
4x10"" 

2x10"' 

2x10"* 

0.  see  "Ni 

8x10^ 

4x10^ 

2x10"® 

6x10"" 

IxlO"* 

1x10"* 

m 

W.  see  l»*Sifl 

- 

1x10^ 

5x10"® 

2xl0-l« 

- 

• 

£ 

Hercury-195« 

Vapor 
Organic 

3x10^ 

4x10^ 
6x10^ 

2x10"* 
3x10"* 

6x10"' 
8x10"' 

4x10"* 

4x10"* 

3 

D.  see  "^H, 

2x10^ 

5x10^ 

2x10"* 

7x10"' 

3x10"* 

3x10"* 

H 

W,  see  "N. 

- 

4x10^ 

2x10"* 

5x10"' 

- 

T-UI.  'i 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE 

LEVEL 

laDie  3 
RELEASE  TO 

- 

-. 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

. 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

AUalc 
No. 

Radionuclide 

Class 

ALI 
(MCi) 

(pCi) 

(MCi/.l)  (pCi/Bl) 

(pCi/Bl) 

2x10"* 
2x10"* 

(pCi/Bl) 

80 

Nercury-195 

Vapor 

- 

3x10* 

IxlO"^ 
2x10"* 
IxlO"* 

4x10"" 
6x10'® 
5x10*® 

-3 

Organic 

0,  see  "N. 

2x10* 
1x10* 

5x10* 
4x10* 

2x10  ^ 
2x10"' 

W.  see  "N. 

- 

3x10* 

IxlO"* 

5x10"® 

- 

- 

80 

Nercury-197B 

Vapor 

- 

5x10^ 

2x10"* 
4x10"* 
3x10'* 

7x10"' 
IxlO"® 
IxlO"® 

5x10"* 
4x10"* 

-4 

Organic 

0.  see  l«3.Hfl 

4x10^ 
3x10^ 

SxlO-* 
7x10-' 

5x10  ^ 
4x10"* 

ls> 

«,  see  "Nj 

- 

5x10^ 

2x10"* 

7x10"' 

- 

- 

w 

80 

Nercury-197 

Vapor 
Organic 

7x10-' 

8x10^ 
1x10* 

4x10"* 
6x10'* 

1x10"® 
2x10'® 

9x10"* 

9x10"* 

D.  see  "3-Hg 

6x10^ 

1x10* 

5x10"* 

2x10"® 

8x10"* 

8x10"* 

W,  see  1«3^ 

- 

9x10^  . 

4x10"* 

IxlO"® 

- 

- 

m 

Nercory-199»^ 

Vapor 

- 

8x10* 

3x10"* 

IxlO"' 
2x10"' 

9x10'* 

9x10"' 

Organic 

6x10* 

2x10^ 

7x10"* 

0,  see  l^N. 

6x10* 

1x10^ 

6x10"* 

2x10"' 

8x10'* 

8x10"' 

W.  see  1^3^, 

1- 

2x10^ 

7x10"* 

2x10"' 

- 

- 

m 
^80 

Si 

Mercury-203 

Vapor 
Organic 

5x10^ 

8x10^ 
8x10^ 

4x10'^ 
3x10"' 

IxlO"' 
IxlO"' 

7x10'* 

7xl0"* 

1 

0.  see  1»N. 

2xU^ 

1x10^ 

5x10'^ 

2x10'' 

3x10"* 

3x10"* 

M 

W.  see  I'^ifl 

- 

1x10^ 

5x10'^ 

2x10'' 

- 

- 
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Radionuclide 

CI 

ISS 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEMERAfGE 

Atoai c 
No. 

Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 

Col.  2- 

Inhalation 

ALI 

(pCi) 

Col.  3-  Col.  1- 
OAC     Air 
(pCi/al)  (pCi/al) 

Col.  2- 

Water 

(MCi/«l) 

Monthly 
Averagi> 

(pCi/al) 

81 

Thalliua-194a^ 

D. 

all  coapounds 

5x10* 

2x10* 

6x10'* 

2x10"' 

- 

- 

(8x10*) 
St.  wall 

- 

- 

- 

IxlO"^ 

IxlO'^ 

81 

ThalliuM-194^ 

0. 

all  coapounds 

3x10* 

6x10* 

2x10"* 

8x10"' 

3x10"^ 

3x10'^ 

81 

Thalliiiin-195^ 

0. 

all  coapounds 

6x10* 

1x10* 

5x10"* 

2x10"' 

9x10"* 

9x10"^ 

81 

Thai) iufl- 197 

D. 

all  coapounds 

7x10* 

1x10* 

5x10"* 

2x10"' 

IxlO"'' 

IxlO'^ 

81 

Tha)liu*-198«^ 

D. 

all  coapounds 

3x10* 

5x10* 

2x10"* 

8x10"' 

4x10"* 

4x10"' 

Ul 

~  81 

Thalliuni-198 

D. 

all  coapounds 

2x10* 

3x10* 

IxlO"* 

4x10"® 

3x10"* 

3x10"' 

81 

Than  ilia- 199 

0. 

all  coapounds 

6x10* 

8x10* 

4x10"* 

1x10"' 

9x10"* 

9x10"' 

81 

Thai) iuM- 200 

0. 

all  coapounds 

8x10^ 

1x10* 

5x10"* 

2x10"® 

1x10"* 

IxlO"' 

81 

Tha))ium-201 

0. 

all  coapounds 

2x10* 

2x10* 

9x10"* 

3x10"® 

2x10"* 

2x10"' 

81 

1lid)iiun-202 

D. 

al 1  coapounds 

4x10^ 

5x10^ 

2x10"* 

7x10"^ 

5x10"* 

5xl0"* 

81 

Tlta))iiia-204 

0. 

a)1  coapounds 

2x10^ 

2x10^ 

9x10'^ 

3x10"^ 

2x10'* 

2x10"* 

™  82 

Lead-  195ni'^ 

'0, 

a))  coapounds 

6x10* 

2x10* 

8x10"* 

3x10"' 

8x10"* 

8x10"' 

la. 

Lead- 1^6 

D. 

a)l  coapounds 

3x10* 

6x10* 

3x10"* 

9x10"® 

4x10"* 

4x10"' 

• 

2    82 

Lead- 199^ 

0, 

a))  coapounds 

2x10* 

7x10* 

3x10"* 

IxlO"' 

3x10"* 

3x10'' 

Radionuclide 

CI 

ass 

Table  1 
OCCUPATIONAL  VALUES 

Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Atoaic 
No. 

Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 

Col.  2- 

Inhalation 

ALI 

(MCi) 

Col.  3-  Col.  1- 
DAC     Air 
(pCi/nl)  (pCi/aT) 

Col.  2- 
Water 

(pCi/Bl) 

Monthly 
Average 

(pCi/al) 

82 

Lead- 200 

0. 

a)l  coapounds 

3x10^ 

6x10^ 

3x10"* 

9x10"^ 

4x10'* 

4xl0'* 

82 

Lead- 201 

0. 

a))  compounds 

7x10^ 

2x10* 

8x10"* 

3x10"® 

IxlO'* 

IxlO'' 

82 

Lead- 202a 

.  0. 

a))  coapounds 

9x10^ 

3x10* 

Ixio"* 

4x10"® 

1x10"* 

Ixio"' 

82 

Lead-202 

0, 

a))  compounds 

1x10^ 

5x10^ 

2x10"® 

7x10"" 

2x10"* 

2x10"* 

82 

Lead-203 

D. 

a))  compounds 

5x10^ 

9x10^ 

4x10"* 

IxlO"® 

7x10"* 

7xl0"* 

82 

Lead-205 

D. 

a))  coapounds 

4x10^ 

1x10^ 

6x10"^ 

2x10"^ 

5x10"* 

5x10"* 

t:  82 

Lead-209 

D. 

a))  coapounds 

2x10* 

6x10* 

2x10"* 

8x10"® 

3x10"* 

3x10"' 

82 

Lead-210 

D. 

all  coapounds 

6x10"^ 

(1x10°) 
Bone  surf. 

2x10'^ 

(3xl0'h 
Bone  surf. 

1x10"^° 

4x10"" 

1x10"® 

IxlO"' 

82 

Lead-211 

D. 

all  compounds 

1x10* 

6x10^ 

3x10"^ 

9x10"" 

2x10"* 

2x10"' 

82 

lead-:' 12 

0. 

all  coapounds 

8x10^ 

(1x10^) 
Bone  surf. 

3x10^ 

1x10"® 

5x10"" 

2x10"* 

2x10"* 

?  82 

Lead-214 

0. 

all  compounds 

9x10^ 

8x10^ 

3x10"' 

IxlO"^ 

IxlO"* 

IxlO"' 

S  83 

Bisniutli-20o2 

0. 

nitrates 

3x10* 

8x10* 

4x10"* 

Ixio"' 

4xl0"* 

4x10"' 

W,  al)  other  compounds 


1x10-' 


4x10 


1x10 


-7 
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Table  1 
OCCUPATIONAL  VALUES 

laoie  e 
REFERENCE 

LEVEL 

1  au  ic  -J 

RELEASE  TO 

-  -        ^ 

CONCENTRATIONS 

SEWERAGE 

Col.  i- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

DAC 

Alr 

Water 

Average 

Atoalc 
No. 

Rail  iunuc  tide 

Class 

ALI 
(pCI) 

(mCI) 

3x10* 
4x10* 

(mC1/«1) 

IxlO'^ 
2xl0'^ 

(mCi/«1) 
US 

(mCI/bI) 
-J' 

(mC1/b1) 
--3 

83 

Bis«uth-20l' 

0.  see  '%i 

1x10* 

4x10  * 

-a 

2x10  ' 

2x10  ^ 

W.  see  20«Bi 

- 

5x10  " 

* 

83 

BisButh-202^ 

0.  see  200Bi 

1x10* 

4x10* 
8x10* 

2x10'^ 
3x10"^ 

6x10*® 
-7 

2x10'* 

2x10'^ 

W.  see  200bi 

■  - 

1x10  ' 

~ 

83 

Bisriuth-203 

0.  see  2°«Bi 

2x10^ 

7x10^ 
6x10^ 

3x10'^ 
3x10'^ 

9x10-' 
-9 

3x10-^ 

3x10'* 

W.  see  200bj 

-1 

8x10  ' 

* 

83 

Bismith-205 

D.  see  200Bi 

1x10^ 

3x10^ 
1x10^ 

IxlO'^ 
5x10*' 

4x10'^ 
-9 

2x1©-^ 

2x10'* 

1 

83 

W.  see  200Bi 

- 

2x10  ^ 

* 

' 

Bisaiilh-206 

D.  see  '^Bi 

6x10^ 

1x10^ 
9x10^ 

6x10*^ 
4x10"' 

2x10"' 
1x10-' 

9x10-' 

9x10'^ 

W.  see  ^'^Bi 

- 

~ 

' 

83 

Bi&Buth-20/ 

D.  see  20«Bi 

1x10^ 

2x10^ 
4x10^ 

7xl0'^ 
IxlO'^ 

2x10"' 
5x10-1° 

IxlO'^ 

IxlO'* 

W.  see  20«Bi 

- 

~ 

" 

83 

Bis«uth-210« 

D.  see  2%i 
W.  see  200Bi 

4x10^ 

5x10° 
7x10' 1 

2x10'^ 
3x10-1° 

6x10-12 
9x10-^^ 

6x10*' 

6x10'^ 

83 

BlsButh-210 

D.  see  2»«B1 

8x10^ 

2x10^ 

Ixio'^ 

ixlO-l° 

IxlO"^ 

1x10-* 

2 

- 

(3x10^) 

- 

- 

~ 

«^ 

Kidneys 

M 

* 

W.  see  ^•"bI 

• 

3x10^ 

IxlO'® 

4x10-11 

TTcm 

Table  1 
OCCUPATIONAL  VALUES 

Table 
REFERENCE 

Z 
LEVEL 

1  ao  1  e  J 
RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

• 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 

No.    Kadioimclide 

Class 

ALI 

(mci) 

(mCI) 

(mC1/«1)  (mC1/«1) 

(MCi/«l) 

(mCI/hD 
rj 

83 

Bisiiiuth-212 

0.  see  ^%i 

5x10^ 

2x10^ 

IxlO'' 

3x10-^" 

7x10"' 

7x10  ^ 

W.  see  200Bi 

- 

3x10^ 

IxlO'^ 

4x10-1° 

- 

- 

83 

Bi&auth-213 

D.  see  2°°B1 

7x10^ 

3x10^ 

1x10"^ 

4x10-1° 

Ixio'* 

1x10-^ 

W.  see  20081 

- 

4x10^ 

IxlO"' 

5x10-1° 

- 

- 

83 

Bibwuth-214 

D.  see  20«Bi 

2x10* 

8x10^ 

3x10-^ 

1x10-' 

2xl0"* 

2x10'^ 

W.  see  2°°B1 

- 

9x10- 

4x10-' 

1x10'' 

- 

- 

84 

PoloiiiuiM-203 

D,  all  coopounds  except 

3x10* 

4 

,  ,-.-5 

„  .n-8 

0  ,fi-4 

.3 

W 

those  given  for  W 

6xl0' 

3x10  ^ 

9x10 

3x10 

3x10 

u> 

W,  oxides,  hydroxides 

9x10* 

„-5 

,  ,„-7 

and  nitrates 

- 

4x10  ^ 

1x10 

■ 

84 

PoloniuB-205^ 

D.  see  203po 

2x10* 

4x10* 

2x10-^ 

5x10"^ 

3x10'* 

3x10'^ 

W.  see  2"p„ 

- 

7x10* 

3x10'^ 

IxlQ-' 

- 

- 

84 

Polonium- 207 

0.  see  203po 

8x10^ 

3x10* 

Ixio'^ 

4x10"® 

IxlO'* 

Ixio'^ 

W.  see  203po 

- 

3x10* 

1x10-^ 

4x10'^ 

- 

- 

84 

PoloiiiuB-210 

0.  see  2"po 

3x10° 

6x10' 1 

3X10-" 

9x10-" 

4x10'® 

4x10'' 

m 

W.  see  203po 

- 

6x10' 1 

3X10-" 

9x10-" 

- 

- 

o  85 

Astatine- 207 

D,  halides 

6x10^ 

3x10^ 

1x10'^ 

4x10"' 

8x10'^ 

8x10'* 

• 
c 

W 

- 

2x10^ 

9x10-' 

3x10-' 

- 

- 
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Atosic 

No.    Radionuclide 


Table  1 
OCCUPATIONAL  VALUES 


— TiBm 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Class 


Col.  1- 

Oral 

Ingestion 

ALI 

(mCI) 


Col.  2- 

Inhalation 

ALI 

(tiCi) 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 
(MCi/al)  (pCi/Hl)   (pCi/at) 


11 


^ 


Honthly 
Average 

(MCi/»l) 

^ — 

2x10  ^ 


85  Astatine-211 

86  Radon- 220 

86  Radon-222 

87  Franciui»-222 

87  Franc  i  IMP- 223 
8a  Radium- 223 

88  Radium- 224 
88  Radium- 225 


88     Radium- 226 


88    Radlum-227'^ 


88    Radium- 228 


0,  halides 
W 

With  daughters  reaoved 
With  daughters  present 


1x10' 


8x10* 
5x10^ 

2x10* 

2x10^ 
(or  14  working 
level  Months) 


^ 


3x10 
2x10"® 

7x10'* 

9x10'^ 
(or  1.2 
working 
level) 


1x10 
7x10 

2x10" 
3x10 


2x10 


-11 


With  daughters  reaoved 
With  daughters  present 

Ixio' 

1x10^ 
(or  4  working 
level  months) 

4x10"'* 

3x10'® 
(or  0.33 
working 
level) 

D,  all  compounds 

2x103 

5x10^ 

2x10'' 

0,  all  compounds 

6x10^ 

8x10^ 

3x10'' 

W,  all  compounds 

5x10° 

7x10'^ 

3x10-1° 

(8x10°) 
Bone  surf. 

- 

-  - 

W,  all  compounds 

8x10° 

2x10° 

7x10-1° 

(2x10^) 
Bone  surf. 

- 

- 

W,  all  compounds 

8x10° 

7x10'^ 

3x10'" 

(2x10^) 
Bone  surf. 

- 

- 

1x10 
1x10 


-8 
-10 


6x10-1°    3x10'^ 
IxlO'^    BxlO'^ 


3x10 
8x10 


-S 


9x10 


-13 


1x10 


1x10 


-6 


2x10 


-12 


9x10 


-13 


2x10 


2x10 


-7 


2x10 


2x10 


-6 


Table  1 
OCCUPATIONAL  VALUES 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atomic 

No.    Radionuclide     Class 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(pCi) 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 
(pCi/ml)  (nCi/ml)   (pCi/ml) 


W,  all  compounds 


W,  all  compounds 


W.  all  compounds 


2x10" 

(5x10°) 
Bone  surf. 

2x10* 


2x10" 

(3x10°) 
Bone  surf. 


-1 


6x10 


1x10^ 

(2x10*) 
Bone  surf. 

1x10° 


3x10 


TT 


6x10 


-6 


9x10 


3x10 


^TT 


5x10 


-10 


2x10 


12 


7x10 


2x10 


4x10 


-8 


Monthly 
Average 

(MCi/al) 


7x10 


2x10 


4x10' 


-7 


89    Actinium- 224 


89    Actinium-225 


8 

S;   89  Actiniiwi-226 


0,  all  compounds  except 
those  given  for  W  and  Y 

W,  halides  and  nitrates 

Y,  oxides  and  hydroxides 

D.  see  ^^*Ac 


W.  see  ^^*Ac 
Y.  see  ^^*Ac 

D,  see  ^^*Ac 
W,  see  ^^*Ac 
Y,  see  ^^*Ac 


2x10-' 


5x10* 


1x10' 


-1 


3x10' 
5xlol 
Sxlfll 

3x10 

(5x10-1) 
Bone  surf. 

6x10' 1 

6x10-1 

3x10° 
5x10° 
5x10° 


1x10 
2x10 
2x10 


-8 
-8 


1x10 


-10 


3x10 
3x10 

1x10 

2x10- 

2x10" 


-10 
-10 


-9 


4x10 
7x10 
6x10 


-11 
-11 
-11 


8x10 


13 


9x10 
9x10 

5x10 
7x10 
6x10 


-13 
13 

12 
-12 
-12 


3x10 


-5 


7x10 


-7 


2x10 


3x10 


-4 


7x10 


-6 


2x10 
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Atoaic 

No.    Radionuclide 


89 


Actiniuiir227 


89    Actiniia-228 


Class 


0.  see  «4^ 


W.  see  22V 


Y.  see  «V 
D.  see  22*Ac 


«.  see  22V 


Y.  see  «V 


Table  1 


OCCUPATIONAL  VALUES 


Col.  1- 

Ora) 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(pCi) 


^ 


2x10 

(3x10"^) 
Bone  surf. 


2x10^ 


4x10  ^ 

(8x10'^) 
Bone  surf. 

2x10'^ 

(3x10"^) 
Bone  surf. 

4x10"^ 

9x10° 

(2x10^) 
Bone  surf. 
,1 


4x10^ 

(5x10^) 
Bone  surf. 

4x10^ 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


— Table  3 
RELEASE  TO 
SEWERAGE 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(MCi/«l)  (pCi/Bl)   (mCI/bI) 


Monthly 
Average 

(mCI/mI) 


2x10 


TT 


7x10 


-13 


2x10 
4x10 


-12 


-9 


2x10 


2x10 


-8 


1x10 


-15 


4x10 


5x10 


2x10 


-15 


15 


11 


8x10 


-11 


6x10 


-11 


4x10 


3x10 


4x10 


-8 


3x10 


-4 


90    Thoriua-226 


Atoaic 

No.    Radionuclide 


90    ThoriuM-228 


90 


Thoriu«-229 


90     Thoriu«-230 


W,  all  coapounds  except 
those  given  for  Y 

Y,  oxides  and  hydroxides 


8 

Thoriuir227 

W.  see  226Th 
Y.  see  226Th 

s 

2 

¥* 

Class 


W.  see  2Z6jh 


Y.  see  226Th 
W.  see  226jh 


Y.  see  "S 


W,  see 


226Th 


Y. 

see  ""Th 

90 

Thoriu«-231 

Y. 

see  226Th 
see  226t, 

90 

Thoriua-232 

w. 

see  226Th 

it 

i 

1 

Y. 

see  22^Th 

5x10^ 


1x10' 


2x10' 
1x10^ 

3x10 
3x10 


-1 
-1 


6x10 
6x10 

1x10 
1x10 


-8 
-8 


10 
-10 


2x10 
2x10 

5x10' 
4x10 


10 
-10 

13 
13 


7x10 


-B 


2x10 


-6 


Table  1 
OCCUPATIONAL  VALUES 


Table  i 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 

Oral 

Ingestion 

ALI 

(»iCi) 


Col.  2- 

Inhalation 

ALI 

(MCi) 


7x10 


-4 


2x10 


-5 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  3-  Col.  1-    Col.  2- 
OAG     Air      Water 
(jjCi/al)  (pCi/al)   (MCi/al) 


6x10" 

(1x10^) 
Bone  surf. 


6x10"^ 

(1x10°) 
Bone  surf. 


4x10" 

(1x10^) 
Bone  surf. 


4x10 


7x10  '■ 

(2x10°) 
Bone  surf. 


1x10  ' 

(2xlO"2) 
Bone  surf. 

2xl0'2 

9x10'* 

(2x10'-') 
Bone  surf. 

2x10'^ 

(3x10'^) 
Bone  surf. 

6x10"^ 

(2xl0"2) 
Bone  surf. 

2xl0'2 

6x10^ 
6x10^ 

IxlO'^ 

(3x10'^) 
Bone  surf. 

3x10'^ 

(5x10'^) 
Bone  surf. 


4x10 


^TT 


3x10 


-14 


7x10' ^2  2x10'^* 


4x10 


-13 


3x10 


-15 


1x10 


3x10 


-12 


12 


4x10 


2x10 


-15 


14 


6x10' ^2  3x10*^* 

3xlO"^   9x10'^ 
3xl0"^   9x10"^ 


5x10 


-13 


4x10 


15 


1x10 


-12 


8x10 


-15 


Monthly 
Average 

(MCi /Ml) 


2x10 


2x10 


1x10 


5x10 


3x10 


-7 


2x10 


2x10 


-6 


1x10 


-6 


5x10 


-4 


3x10 


-7 


BEST  COPY  AVAILABLE 


^mmmmmm. 
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TSBTiT 

OCCUPATIONAL  VALUES 


— Tsin 

KEFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


Col.  1-  Col.  2- 

Oral  Inhalation 

Ingestion  ALI 

ALI 

(mCi)  (MCi) 


Col.  3-  Col.  1-    Col.  2- 

DAC     Air      WaUr 

(liCi/al)  (mCi/bI)   (mCi/bI)   (pCi/al) 


Nonthly 
Average 


W,  see  ^^*Th 
Y.  see  ^^*Th 


-8 


10 


^ 


T 


90 


91 


91 


c 

2 


TlM)riua-234 


Protactiniui-227  W,  all  coapounds  except 
those  given  for  Y 

Y,  oxides  and  hydroxides 

??7 
Protactiniua-228  W,  see    Pa 


g  Y.  see  "7p3 

91    Proldctiniua-230  W,  see  ^^^Pa 


Y,  see  "'Pa 
91    Protactiniua-231  W.  see  ^'pa 


Y.  see  227p3 


3x10' 


4x10^ 


2x10' 
2x10^ 


1x10' 


8x10 
6x10 


3x10 
2x10 


5x10"®   2x10'^® 


- 

1x10^ 

4x10'® 

lxlO-1" 

Ixio' 

1x10^ 

(2x10^) 
Bone  surf. 

1x10^ 

5x10"' 
5x10"' 

3x10"^^ 
2x10"** 

6x10^ 

5x10° 

2x10"' 

7xl0"12 

(8x10^) 
Bone  surf. 

- 

- 

- 

2x10  * 

(5x10'*) 
Bone  surf. 


4x10" 

2x10'^ 

(3x10"^) 
Bone  surf. 

4x10'^ 

(5xl0''') 
Bone  surf. 


IxlO"'   5x10"*^ 


6x10 


2x10 


13 


12 


4x10 


15 


8x10 


-15 


4x10 


5x10 


2x10 


1x10 


7x10 


-5 


4x10 


5x10 


-4 


2x10 


-4 


1x10 


7x10 


-4 


Table  1 
OCCUPATIONAL  VALUES 


TSTil 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Atoaic 

No.    Radionuclide 


Class 


Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 

1x10^ 


Col.  2- 

Inhalation 

ALI 

(MCi) 


Col.  3-  Col.  1-    Col.  2- 
OAC     Air      Water 
(MCi/al)  (MCi/al)   (MCi/al) 


Monthly 
Average 

(MCi/al) 
7f~ 


91 


91 


91 


92 


Protactiniua'232    W,   see  "  Pa 


Y.  see  «^a 


??7 
Prolactiniua-233  W.  see  "  Pa 

Y.  see  227p3 

Protactiniua-234  W.  see  ^^^Pa 
Y.  see^^Pa 

Uraniua-230      D,  UFg,  UO2F2.  U02(N03)2 


w. 

UO3.  UF^.  UCl^ 

Y. 

W>2-  "3O8 

fi 

92 

UranitMi-231 

0. 

see  2^U 

0 

230,. 

w. 

see         U 

3 

Y. 

see  230i, 

1x10^ 

(2x10^) 
LLI  wall 


2x10-' 


4x10" 

(5x10*') 
Bone  surf. 


4x10-' 


2x10* 

(5x10*) 
Bone  surf. 

6x10* 

(8x10*) 
Bone  surf. 


7x10' 


6x10' 

8x10^ 
7x10^ 


4x10 


-1 


4x10 
3x10 

8x10^ 
6x10^ 
5x10^ 


-1 


9x10 


2x10 


3x10 


-8 


2x10 

3x10 
3x10 


-6 
-6 


2x10 


-10 


1x10 
1x10 

3x10" 

2x10 

2x10 


10 
-10 


-6 
-6 


8x10 


-11 


1x10 


-10 


1x10 


-9 


8x10 


1x10 
9x10 


-10 
-9 


6x10 


-13 


5x10 
4x10 

1x10 
8x10 
6x10 


-13 
-13 

r8 

-9 


2x10 


2x10 


3x10 


-5 


7x10 


-8 


6x10 


-5 


2x10 


2x10 


3x10 


7x10 


-7 


6x10 


-4 
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AtM<C 

No.    Radionuclide 


92 


Uraniua-232 


92  Uraniuir233 


92    Uraniuii-234'^ 


92 


Uraniuir235 


3 

c 
3 


Class 


0.  see  230u 


W.  see  2^U 

Y.  see  "°U 

230 
0.  see  '*'U 


W.  see  230u 
Y.  see  230u 
0.  see  230u 


W.  see  2^U 
Y.  see  2^U 

D.  see  ^^U 


«.  see  230u 
Y.  see  230u 


Table  1 


OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 


Col.  2- 

Inhalation 

ALI 


2x10" 

(SxlO**) 
Bone  surf. 


1x10* 

(2x10^) 
Bone  surf. 


1x10* 

(2x10^) 
Bone  surf. 


(mCI) 

2x10*^ 

(5x10'^) 
Bone  surf. 

4x10"^ 

SxlO'^ 

lxlO» 

(2x10°) 
Bone  surf. 

7x10'^ 

4x10"^ 

ixio" 

(2x10°) 
Bone  surf. 
,.-1 


7x10 
4x10 


-2 


1x10 


1 


1x10" 
(2x10°) 


(2x10*) 

Bone  surf.  Bone  surf. 

8x10'^ 

4x10'^ 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERA(>E 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 
(MCi/»l)  (MCi/«l)   (mCI/bD 


9x10 


TT 


8x10 


2x10 
3x10 

SxlO 


-10 
-12 


10 


3x10 
2x10 


-10 
11 


5x10 


-10 


3x10 
2x10 


-10 
-11 


6x10 


13 


SxlO 
1x10 


-13 
-14 


3x10 


12 


1x10 
5x10 


-12 
-14 


3x10 


12 


1x10 
5x10 


-12 
14 


10 


3x10 


-12 


3x10-1°  lxlO-12 

2x10"^^  exio"^* 


4x10 


-B 


3x10 


-7 


3x10 


3x10 


Monthly 
Average 

(MCi/Ml) 


4x10 


3x10 


3x10 


3x10 


-6 


Atoaic 

No.    Radionuclide 


92 


92 


92 


92 


92 


JMI 


Uraniua-236 


Uraniua-237 


Uraniua-238 


Uraiiiu«-239' 


Uranium- 240 


Class 


D.  see  230u 


W.  see  230u 
Y.  see  230u 

D.  see  ^^U 
W.  see  "% 
Y.  see  230u 

D.  see  230u 


W.  see  "°U 
Y.  see  "Ou 

D.  see  230u 
W.  see  230u 
Y.  see  230u 

0.  see  230u 
W.  see  "Ou 
Y.  see  "Ou 


TiEm 

OCCUPATIONAL  VALUES 


TSBTT? 

REFERENCE  LEVEL 
CONCENTRATIONS 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(jiCi) 


Table  3 

RELEASE  TO 

SEWERAGE 


1x10^ 

(2x10*) 
Bone  surf. 


2x10^ 


1x10* 

(2x10*) 
Bone  surf. 


7x10' 


IxW 


1x10" 

(2x10°) 
Bone  surf. 
-1 


-2 


8x10 
4x10 

3x10^ 
2x10^ 
1x10^ 


1x10" 

(2x10°) 
Bone  surf. 

BxlO^l 

4x10^^ 

2x10^ 
2x10^ 
2x10* 


4xW-' 
3xlo3 
2x10^ 


Col.  3-  Col.  1-    Co).  2- 
OAC     Air      Water 
(MCi/al)  (tiCi/al)   (tjCi/a)) 


5x10 


TC 


3x10 
2x10 

1x10 
7x10 
6x10 


10 
11 

-6 
-7 
-7 


6x10 


10 


3x10 
2x10 

8x10 

7x10' 

6x10 

2x10 
1x10 
IxlO' 


10 
11 


-5 


-5 

-6 
-6 


3x10 


12 


1x10 
5x10 

4x10' 
2x10" 
2x10 


12 

-14 


-9 


3x10 


-12 


1x10 


6x10 

3x10 
2x10 
2x10 

5x10- 
4x10" 
3x10' 


-12 
14 


-7 
-7 
-7 


3x10 


2x10 


-7 


3x10 


9x10 


-7 


2x10 


-5 


Monthly 
Average 

(MCi/al) 


3x10 


-6 


2x10 


-4 


3x10 


9x10 


2x10 


-6 


^^ 

^^^n 

^^^^^^^1 

■  "^ '"■  ■  ■■  ■'^"^^^f^^w^M 

^^^HpTf!'!"" 

BFSIIP; •r.TZ-i, 

."fi"' H'llflit^ji-Nriifirf-'Ni- 

-'i|S'E~'  '■„  -r^c'i's^,  " 

-- ■« ;' "j'-'ni-w'-^r        .""npui 
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Table  1 

Table  i 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

•  •  •  - 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

. , 

• 

Oral 

Inhalation 

Monthly 

_ 

Ingestion 

ALI 

OAC 

Air 

WaUr 

Average 

Atoaic 

ALI 

' 

No. 

Radionuclide 

Class 

(pCi) 

(MCi) 

(pCi/al)  (pCi/al) 

(MCi/al) 

(pCi/al) 

92 

Uraniua- natural 

D.  see^^U 

1x10^ 

1x10° 

5X10-" 

- 

- 

- 

(2x10*) 

(2x10°) 

. 

3xl0-*2 

3x10"' 

3x10"* 

Bone  surf. 

Bone  surf. 

-.. 

M.   see  2»U 

. 

8x10"* 

3x10"*° 

9x10"*^ 

- 

. 

Y.  see  230u 

- 

5x10"^ 

2x10"** 

9x10"** 

- 

- 

93 

Neptuniua-232^ 

W,  all  compounds 

3x10* 

2x10^ 

1x10"* 

- 

. 

. 

(5x10*) 

(5x10^) 

- 

8x10"' 

7x10"* 

7x10"^ 

. 

Bone  surf. 

Bone  surf. 

|93 

Neptuniuiir233^ 

W,  all  compounds 

8x10^ 

3x10* 

IxlO"' 

5x10"* 

IxlO"^ 

IxlO"* 

93 

Neptuniui-234 

W,  all  coapounds 

2x10^ 

3x10^ 

IxlO"* 

4x10"' 

3x10"^ 

3x10"* 

93 

NeptuniuB-235 

W,  all  coapounds 

^    1x10* 

1x10^ 

5x10"^ 

2x10"' 

2x10"* 

2x10"^ 

93 

Neptuniua-236 
(1.15x10'  y) 

W,  all  coapounds 

4x10"* 

3x10"^ 

IxlO"** 

- 

. 

■ 

(5x10"*) 

(5x10"^) 

- 

8x10'** 

7x10"' 

7x10"® 

Bone  surf. 

Bone  surf. 

93 

Neptuniua-23e 

W,  all  coapounds 

5x10^ 

4x10* 

2x10"® 

_ 

_ 

. 

(22.5  h) 

(8x10^) 

(8x10*) 

- 

1x10"*° 

1x10"* 

IxlO"* 

2  93 

Bone  surf. 

Bone  surf. 

NeptuniuB-237 

W.  all  coapounds 

7x10'^ 

6x10'^ 

2xl0"*2 

. 

. 

. 

1 

-* 

(IxlO"*) 

(1x10*^) 

. 

2x10-** 

2xl0"' 

2x10"® 

M 

Bone  surf. 

Bone  surf. 

• 

Table  1 

Tabie 

i 

Table  i 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

- 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

OAC 

Air 

Water 

Average 

Atoalc 

ALI 

No. 

Radionuclide 

Class 

(MCi) 

(pCi) 

(pCi/al)  (pCi/al) 

(»iCi/al) 

(jiCi/al) 

93 

Neptuniua-23fi 

W,  all  coapounds 

8x10^ 

9x10* 

4x10"® 

- 

Ixio"^ 

UIO"* 

- 

(2x10^) 
Bone  surf. 

- 

2xl0"*« 

- 

- 

93 

Neptuniui-239 

W,  all  coapounds 

2x10^ 

2x10^ 

IxlO"* 

3x10"' 

2x10"* 

2x10"* 

93 

Neptuniua-240^ 

W,  all  coapounds 

2x10* 

8x10* 

4x10"^ 

IxlO"' 

3x10"* 

3x10"^ 

94 

P)utoniui-234 

W,  all  coapounds  except 

PuO^ 

9x10^ 

2x10^ 

9xl0"® 

3x10"*° 

IxlO"* 

IxlO"^ 

III 

Y.  PuO^ 

- 

2x10^ 

8x10"® 

3x10"*° 

- 

- 

94 

Plutoniua-235^ 

W.  see  '-"Pu 

9x10^ 

3x10* 

IxlO"^ 

4x10"* 

IxlO"^ 

Ixlo"* 

Y.  see  ^^Pu 

- 

3x10* 

IxlO"-' 

4x10"* 

- 

- 

94 

Plutoniua-236 

W.  see  ^^Pu 

2x10* 

2x10"^ 

8x10"*^ 

« 

_ 

_ 

(3x10*) 

(3x10'^) 

- 

4x10"** 

4x10"' 

4x10"* 

1 

Bone  surf. 

Bone  surf. 

1 

Y.  see  ^^Pu 

- 

4x10"^ 

2x10"** 

5x10"** 

- 

- 

94 

PlutoniuB-237 

W.  see  ^^*Pu 

ixlft* 

3x10^ 

IxlO"* 

4x10"' 

2x10"* 

2x10"-* 

m 

Y.  see  ^^Pu 

- 

3x10^ 

IxlO"* 

4x10"' 

- 

- 

Plutoniua-238 

W,  see  ^^Pu 

7xl0» 

6x10"^ 

3xl0"*2 

_ 

. 

_ 

m 

(1x10*) 

(1x10"^) 

- 

2x10"** 

2x10"' 

2x10* 

Bone  surf. 

Bone  surf. 

M 

- 

•Y.  see  "4p„ 

2x10"^ 

7xlO-*2 

2x10-** 
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Table  1 
OCCUPATIONAL  VALUES 

Table  i 
REFEKENCE 

LEVEL 

laoie  3 
RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  3- 

Col.  1- 

Col.  2- 

Oral 

Inhalation 

Nonthly 

Ingestion 

ALI 

OAC 

Alr 

Watar 

Average 

AtMlC 

Mo. 

lUdiomicllde 

Class 

ALI 
(liCi) 

(mCI) 

((iCt/Bl)  (MC1/al) 

(MCi/al) 

(pCi/al) 

94 

Plutonii«-239 

W,  sec  ^^Py 

6x10" 

SxlO"^ 

2xl0-« 

- 

1x10*' 

IxlO'* 

(1x10^) 

(1x10*2) 

- 

2x10*** 

Bone  surf. 

Bone  surf. 

Y.  SM  *^Pm 

• 

1x10*2 

6xl0-*2 

- 

- 

- 

. 

• 

(2x10*2) 

- 

2x10*** 

- 

- 

Bone  surf. 

94 

Plutoniua-240 

W.  sec  ^^Pu 

6x10^ 

5x10*' 

2x10**2 

- 

- 

- 

(1x10^) 

(1x10*2) 

- 

2x10*** 

1x10*' 

Ixio'* 

Bone  surf. 

Bone  surf. 

1 

Y,  SM  *^Pu 

"• 

1x10*2 

6x10**2 

- 

- 

- 

• 

^ 

1 

(2x10*2) 
Bone  surf. 

- 

2x10*** 

- 

" 

94 

Pluton1uir241 

W.  SM  ^^PU 

3x10^ 

3x10"* 

lxlO-*« 

- 

- 

- 

(5x10^) 

(5x10**) 

- 

axio**3 

7x10** 

7x10** 

Bone  surf. 

Bone  surf. 

Y,  SM  ^^Pu 

■  . 

6x10** 

3xl0-*« 

- 

- 

- 

♦ 

(8x10**) 

- 

IxlO**^ 

- 

- 

- 

Bone  surf. 

Table  1 

Table  2 

Table  3 

1    OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

• 

Col.  I- 

Col.  2- 

Col.  3-  Col.  1- 

Col.  2- 

Oral 

Inhalation 

Nonthly 

Ingestion 

ALI 

OAC     Air 

WaUr 

Average 

Atoaic 

ALI 

No.    Radionuclide 

Class 

(pCi) 

(MCi) 

(MCi/al)  (tiCi/al) 

(jiCi/.l) 

(MCi/Bl) 

94    Plutoniiai-242 

W,  see  2^Pu 

7xl0» 

SxlO*'' 

2x10*1^  - 

- 

- 

(1x10*) 

(1x10*2) 

2x10*** 

2x10*' 

2x10** 

Bone  surf. 

Bone  surf. 

Y.  see  23^pu 

- 

1x10*2 

6xl0-*2  - 

- 

- 

- 

(2x10*2) 
Bone  surf. 

2x10*** 

- 

94  Plutoniur243  W.  see  23^Pu 

Y.  SM  2^Pu 

»  94  Pluto(iiui-244  W.  see  ^^Pu 


94 

95 
95 

e 
I   95 


Pluloniua-245 


Y,  see  2^Pu 
W,  see  23''pu 
Y.  SM  2^Pu 


2 

Aaerlciui-237    W,  all  coapounds 

2 
AaericiuH-238    W,  all  coapounds 


Aaericiua-239    W,  all  coapounds 


2x10^ 


4x10^ 
4x10* 


7x10" 

(1x10 
Bone  surf. 


(1x10*) 


2x10-" 


8x10' 


4x10^ 


SxlO-" 


6x10*-' 

(lxlO'2) 
Bone  surf. 

2x10*2 

5x10^ 
4x10^ 

3x10^ 

3x10^ 

(5x10^) 
Bone  surf. 

1x10* 


1x10 
2x10 

2x10 


-5 
-12 


6x10 

2x10 
2x10 


12 


-6 
-6 


1x10 


1x10 


5x10 


-4 


5x10 
5x10 


-8 
-8 


2x10 


-14 


2x10 

7x10 
6x10 


14 


-9 
-9 


4x10 


8x10 


2x10 


-8 


2x10 


-4 


2x10 


-7 


3x10 


-5 


1x10 


6x10 


7x10 


-4 


2x10 


-3 


2x10 


3x10 


-6 


1x10 


-2 


6x10 


/xlO 


-3 


Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20. 1985  /  Propoged  Rules 


52085 


AtOMic 

No.    Radionuclide 


Class 


95  Anei-iciuri-240 

95  Aiiericiu*-241 


W,  all  coapounds 
W,  all  coapounds 


95    AmericiuB-242B   W,  all  coapounds 


t 


95  AiNericiu«-242  W,  all  coapounds 

95  Aiiericiua-243  W,  all  coapounds 


95    Afflericiua-244B   W,  all  coapounds 


95 


195 


AKericiuiii-244  W,  all  coapounds 


Aaericiua-245  W,  all  coapounds 

2 
Ainericiua-246a        W,  all  coapounds 


96    Curium- 242 


96    Cui'iuiii-243 


96     Curium- 244 


96 


Curium- 245 


m 

i 


W,  all  coapounds 


W,  all  compounds 


W,  all  compounds 


W,  all  compounds 


Table  1 
OCCUPATIONAL  VALUES 


TibTTl 

REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


2x10-' 

1x10° 

(2x10°) 
Bone  surf. 

IxlflO 

(2x10®) 
Bone  surf. 

5x10^ 

lxl0» 

(2x10°) 
Bone  surf. 

6x10* 

(8x10*) 
St.  wall 

3x10^ 


3x10^ 
5x10* 


Col.  2- 

Inhalation 

ALI 

(pCi) 

5 

3x10^ 

5xlO"^ 

(IxlO"^) 
Bone  surf. 

5x10'^ 

(Ixio"^) 
Bone  surf. 

8x10^ 

5x10"^ 

(IxlO'^) 
Bone  surf. 

4x10^ 

(5x10^) 
Bone  surf. 

2x10^ 

(3x10^) 
Bone  surf. 

8x10* 

2x10^ 


Col.  3-  Col.  1- 
OAC     Air 
(pCi/al)  (MCi/a1) 


Col.  2- 

Water 

(pCi/al) 


1x10 
2x10 


-12 


4x10 


2x10 


W 


3x10 


FT 


Monthly 
Average 

(pCi/al) 

3x10'* 


14 


3x10 


-8 


3x10 


-7 


2x10 


12 


2x10 


-14 


3x10 
2x10 


1x10 


-10 


3x10 


6x10 


-8 


-12 


2x10 


-6 


2x10 


8x10 


-14 


3x10 


-8 


7x10 


-8 


1x10 


4x10 


-3 


3x10 


6x10 


3x10 


1x10 


4x10 


-7 


4x10 


10 


3x10 
7x10 


-5 
-5 


1x10 


2x10 


-7 
-7 


4x10 


7x10 


-4 


4x10 
7x10 


-3 


' 

Table  1 
OCCUPATIONAL  VALUES 

Table  i 
REFERENCE  LEVEL 
CONCENTRATIONS 

Table  3 

RELEASE  TO 

SEWERAGE 

Col.  1- 

Oral 

Ingestion 

ALI 

(liCi) 

Col.  2- 

Inhalation 

ALI 

Col.  3-  Col.  1- 
DAC     Air 

Col.  2- 
Water 

Monthly 
Average 

Atomic 
No. 

Radionuclide 

Class 

(pCi) 

(pCi/al)  (MCi/al) 

(pCi/al) 

(pCi/al) 

95 

Afflericiuai-246 

W,  all 

coapounds 

3x10* 

1x10^ 

4x10"^   IxlO'^ 

4xl0"* 

4x10"^ 

96 

Curium-238 

W,  all 

compounds 

2x10* 

1x10^ 

4x10''   IxlO'^ 

2x10'* 

2xl0'^ 

96 

Curium- 240 

W,  all 

coapounds 

1x10^ 

5x10'^ 

2x10'^°  8x10"^^ 

2x10"^ 

2x10'^ 

96 

Curium- 241 

W,  all 

compounds 

Ixio' 

2x10^ 

-9 
9x10  ^   - 

2x10"^ 

2x10'* 

- 

(3x10^) 
Bone  surf. 

- 

4x10-11 

- 

6x10^ 

3xl0'^ 

1x10-1° 

4x10'" 

- 

(8x10^) 

- 

- 

1x10-' 

Bone  surf. 

2x10° 

8x10' ■* 

4x10-12 

- 

(3x10°) 

(IxlO'*^) 

- 

2xl0'l* 

4x10-® 

Bone  surf. 

Bone  surf. 

2x10° 

Ixio"" 

4x10-12 

- 

(5x10°) 

(2xI0'^) 

- 

3x10' 1* 

7x10"® 

Bone  surf. 

Bone  surf. 

1x10° 

5x10'^ 

2x10-12 

- 

(2x10°) 

(8x10'^) 

- 

IxlO'l* 

3x10'® 

Bone  surf. 

Bone  surf. 

1x10 


4x10 


-5 


7x10 


3x10 


-7 


BEST  COPY  AVAILABL 
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Atoaic 

No.    Radionuclide     Class 


96    Curiia'246      W,  all  coapounds 


96 

Curiuir247 

w. 

all 

coapounds 

96 

Curiua-248 

w. 

all 

coapounds 

96 

Cuiii«-249^ 

w. 

all 

coapounds 

97 

Berl(elii«-245 

w. 

all 

coapounds 

97 

BerkeliiM-246 

w. 

all 

coapounds 

97 

Berkeliua-247 

w. 

all 

coapounds 

97 


Berkeliua-249    W,  all  coapounds 


Table  1 

OCCUPATIONAL  VALUES 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1- 

Oral 

Ingestion 

ALI 

(pCi) 


Col.  2- 

Inhalation 

ALI 

(mCi) 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air      Water 
(pCi/al)  (liCi/al)   (pCi/al) 


Monthly 
Average 

(liCi/al) 


1x10" 

(2x10®) 
Bone  surf. 


1x10" 

(2x10°) 
Bone  surf. 

4x10"^ 

(5x10'*) 
Bone  surf. 

5x10* 

2x10^ 

3x10^ 

ixio" 

(2xio'') 
Bone  surf. 

5x10^ 

(8x10^) 

Bone  surf.  Bone  surf. 


5x10  -' 

(8x10"^) 
Bone  surf. 

6x10'^ 

(IxlO"^) 
Bone  surf. 

Ixio"^ 

(2x10"^) 
Bone  surf. 

2x10* 

1x10^ 


3x10^ 


5x10'^ 

(8x10'^) 
Bone  surf. 

2x10° 
(3x10°) 


2x10 


2x10 


TT 


12 


6x10 


-13 


6x10 
5x10 
IxlO' 
2x10 


-7 


-12 


9x10 


10 


IxlO'**    3x10** 


2x10 


-14 


3x10 


15 


3x10 
2x10' 


4x10 


-8 


3x10 


7x10 


7x10 
3x10' 


4x10 


-8 


IxlO'**    3x10'® 


4x10'*^    IxlO"^ 


3x10 


3x10 


-7 


7x10 


7x10 
3x10' 


-3 


4x10 


3x10 


1x10 


-7 


Atoaic 

No.    Radionuclide     Class 


TabTFT 

OCCUPATIONAL  VALUES 


Table  2 
REFERENCE  LEVEL 
CONCENTRATIONS 


Table  3 

RELEASE  TO 

SEWERAGE 


Col.  1- 

Oral 

Ingestion 

ALI 

(MCi) 


Col.  2- 

Inhalation 

ALI 

(MCi) 

5 

4x10"^ 

(8x10^) 
Bone  surf. 


Col.  3-  Col.  1-    Col.  2- 
DAC     Air       Water 
(MCi/a1)  (MCi/al)   (MCi/al) 


^ 


Monthly 
Average 

(MCi/»l) 


97    Berk.eliua-250    W,  all  coapounds 


1x10^ 


2x10 


1x10 


1x10 


1x10 


-3 


98    Californiua-244   W,  all  coapounds  except 

those  given  for  Y 

Y,  oxides  and  hydroxides 

744 
98    Californiua-246   W,  see  ^'^Cf 


Y.  see  2**Cf 
98    Californiua-248   W.  see  ^**Cf 


Y.  see  2**Cf 
98    CaJiforniua-249   W.  see  ^**Cf 


m 

3 

n 


Y.  see  ^**Cf 


3x10^ 


4x10' 

(5x10^) 
LLI  wall 

-  L- 

2x10* 

(3x10*) 
Bone  surf. 


1x10" 

(2x10°) 
Bone  surf. 


6x10' 
6x10^ 

1x10* 


9x10" 


9x10 


-2 


■1, 


(1x10  *) 
Bone  surf. 

IxlO'* 

5xl0'^ 

(BxlO'^) 
Bone  surf. 

1x10'^ 


2x10'^   8xl0'*° 
2xl0'^   8xl0'*° 

4xl0'^   IxlO'** 


4x10"'   IxlO'** 


4x10 


11 


2x10 


-13 


5x10'**  2x10'*^ 


2x10 


-12 


1x10 


14 


5x10'*^  2x10'** 


3x10 


7x10 


-6 


4x10 


-7 


3x10 


-8 


3x10 


7x10 


-3 


4x10 


3x10 


-6 


■iHHIP'^- 


I^IMIU* 


^^^^^^^>epH 

^^^B 

^ 
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Table  1 

Table  1 

} 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

.* 

CONCENTRATIONS 

SEWERAGE 

Col.    1- 

Col.  2- 

Col.    3- 

Col.    1- 

Col.   2- 

V 

Oral 

Inhalation 

Monthly 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 

ALI 

No. 

Radionuclide 

Class 

(pCi) 

(MCi) 

(pCi/al)  (pCi/al) 

(MCi/al) 

(MCi/al) 

96 

Calitorni(Mi-2S0 

W.  see  ^*^Cf 

3xl0" 

IxlO'^ 

5x10-12 

- 

- 

- 

(SxlO**) 

(2xl0"^) 

- 

3x10-1* 

7x10-* 

7x10-' 

Bone  surf. 

Bone  surf. 

Y.  see  2**Cf 

- 

3xlO"^ 

IxlO-" 

4x10-1* 

- 

- 

W 

Californiua-251 

W.  see  2'»*Cf 

1x10° 

5x10'^ 

2x10-12 

- 

- 

- 

(2x10°) 

(8x10"^) 

- 

lxlO-1* 

3x10-* 

3x10"' 

Bone  surf. 

Bone  surf. 

Y.  see  2^^Cf 

- 

Ixio"^ 

5x10-12 

2x10-1* 

- 

- 

S  98 

CaliforniuB-252 

W.  see  ^**Cf 

,  6x10° 

3x10"^ 

lxlO-11 

- 

- 

- 

(1x10^) 

(5x10"^) 

- 

8x10-1* 

1x10-' 

1x10-* 

Bone  surf. 

Bone  surf. 

- 

Y.   see  ^-J^Cf 

- 

4x10'^ 

2x10-11 

5x10-1* 

- 

- 

96 

CaliforniuM-253 

W.   see  2*^Cf 

6x10^. 

2x10° 

8x10-1° 

3x10-12 

- 

- 

(8x10^) 

- 

- 

- 

1x10-^ 

1x10-* 

Bone  surf. 

Y.  see  »\f 

- 

2x10° 

7x10-1° 

2x10-12 

- 

- 

98 

CaliforniiM-254 

W.   see  2^*Cf 

3x10° 

2x10'^ 

9x10-12 

3x10-1* 

4x10-* 

4x10'' 

Y.  see  2^*Cf 

- 

2x10"^ 

7x10-12 

2x10-1* 

- 

- 

o 

;  99 

Einsleiniua-250 

W,  all  coapounds 

5x10* 

7x10^ 

3x10-^ 

- 

7x10-* 

7x10'^ 

2 

. 

(1x10^) 

- 

2x10-^ 

- 

- 

M 

, 

Bone  surf. 

Table  1 

Table  i 

» 

Table  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  TO 

CONCENTRATIONS 

SEWERAGE 

Col.    1- 

Col.   2- 

Col.   3- 

Col.    1- 

Col.   2- 

Oral 

Inhalation 

Honthly 

Ingestion 

ALI 

DAC 

Air 

Water 

Average 

Atoaic 

ALI 

No. 

Radionuclide 

Class 

(liCi) 

(MCi) 

(MCi/al)  (MCi/al) 

(MCi/al) 

(MCi/al) 

99 

Einsteiniua-2S1 

W,  all  coapounds 

7xlo' 

1x10^ 

5x10-^ 

2x10"' 

1x10-* 

1x10-' 

99 

Einsteiniua-253 

W,  all  coapounds 

2x10^ 

2x10° 

6x10-1° 

2x10-12 

3x10-' 

3x10-^ 

99 

Einsteiniua-254a 

W,  all  coapounds 

3x10^ 

1x10^ 

4x10-^ 

Ixlfl-ll 

4x10-* 

4x10-* 

99 

Ein&teiniua-2S4 

W,  all  coapounds 

2x10^ 

IxlO'^ 

4x10-11 

1x10-1^ 

- 

- 

(3x10^) 

- 

- 

- 

4x10-^ 

4x10-* 

Bone  surf. 

100 

Fermi un- 252 

W,  all  coapounds 

5x10^ 

1x10^ 

5x10-^ 

2x10-11 

7x10'* 

7x10-* 

•-  100 

Feniiuiii-2S3 

W,  all  coapounds 

1x10^, 

1x10^ 

4x10-^ 

IxlO'll 

2x10'^ 

2x10-* 

100 

Fermi  im-254 

W,  all  coapounds 

3x10^ 

1x10^ 

4x10-* 

1x10-1° 

4x10-^ 

4x10-* 

100 

FemiuM-255 

W,  all  coapounds 

5x10^ 

2x10^ 

9x10-^ 

3x10-11 

7x10"* 

7x10"* 

100 

Fermi  iM- 25 7 

W,   all  coapounds 

5x10^ 

2x10'^ 

1x10-1° 

3x10*1^ 

- 

- 

(8x10^) 

- 

- 

- 

1x10-* 

1x10-* 

Bone  surf. 

101 

Hendeleviui-257 

W,  all  coapounds 

9x10^ 

1x10^ 

4x10-* 

1x10-1° 

IxlQ-* 

IxlO"' 

^101 

o 
• 
c 

• 

•-• 

Mendeleviu«-258 

W,  all  coapounds 

7x10^ 

3x10"^ 

1x10-1° 

5x10-13 

IxlO'* 

IxlO"* 
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Table  1 

OCCUPATICMML  VALUES 


Table  i 

REFERENCE  LEVEL 
COWCEHTRATIOWS 


— Table  i 
RELEASE  TO 
SEWERAGE 


Atoaic 

Mo.         Ra<lionucli(te 


Class 


Col.  1-  Col.  2- 

Oral  Inhalation 

Ingestion  ALI 

ALT 

(mCJ)  (mCi) 


Col.  3-  Col.  1- 
OAC     Air 
(uCi/Bl)  (nCi/nl) 


Col.  2- 

Water 

(tiCi/al) 


Monthly 
Average 

(uC1/«1) 


Any  single  radionuclide  not 
listed  above  with  decay  aode 
other  than  alpha  eaission  or 
spontaneous  fission  and  with 
radioactive  half-life  less 
than  2  hours 

Any  single  radionuclide  not 
listed  above  with  decay  aode 
other  than  alpha  eaission  or 
spontaneous  fission  and  with 
radioactive  half-life  greater 
than  2  hours 

Any  single  radionuclide  not 
listed  above  which  decays  by 
alpha  eaission  or  spontaneous 
fission,  or  any  aixture  for 
udich  either  the  identity  or 
the  concentration  of  any 
radionuclide  in  the  fixture 
is  not  known. 


Subaersion 


2x10"^ 


1x10 


1x10 


2x10 


-1 


IxlO-l"  1x10-12 


1x10 


1x10 


4x10 


2k10'^^     IxlO'l^ 


2x10 


2x10 


8 


"Subaersion*  aeans  that  values  given  are  for  subaersion  in  a  seaispherical  infinite  cloud  of  airborne  aaterial. 

^These  radionuclides  have  radiological  half-lives  less  than  2  hours.   The  total  dose  equivalent  received  during  operations 
with  these  radionuclides  aight  Include  a  significant  contribution  froa  external  exposure.  The  OAC  values  for  all  radio- 
nuclides other  than  those  designated  Class  "Subaersion",  are  based  upon  the  coaaitted  effective  dose  equivalent  due  to  the 
intake  of  the  radionuclide  into  the  body  and  do  NOT  include  potentially  significant  contributions  to  dose  equivalent  froa 
external  exposures.  The  licensee  aay  substitute  1  x  10-'  pCi/al  for  the  listed  OAC  to  account  for  the  subaersion  dose 
prospectively,  but  should  use  individual  aonitoring  devices  or  other  radiation  aeasuring  instruaents  that  aeasure  external 
exposure  to  deaonstrate  coapliance  with  the  liaits.  (See  §  20.203.) 

^For  soluble  aixtures  of  U-238,  U-234  and  U-235  in  air  chealcal  toxicity  aay  be  the  Halting  factor.   If  the  percent  by 
weight  (enrichaent)  of  U-235  .is  not  greater  than  5,  the  concentration  value  for  a  40-hour  workweek  Is  0.2  ailligraas 
uraniua  per  cubic  aeter  of  air  average.  For  any  enrichaent,  the  product  of  the  average  concentration  and  tiae  of  exposure 
during  a  40-hour  workweek  shall  not  exceed  8x10-^  SA  uCi-hr/al.  where  SA  is  the  specific  activity  of  the  uraniua  Inhaled. 
The  specific  activity  for  natural  uraniua  is  6.77x10-^  curies  per  graa  U.  The  specific  activity  for  other  aixtures  of 
U-238,  U-235  and  0-234,  if  not  known,  shall  be:   SA=3.6xlO-'  curies/graa  U  U-depleted.   SA=(0.4«  W  E«0.OC"^  F==^  ?"  *, 
where  E  >  0.72.  E  is  the  percentage  by  weight  of  U-23S,  expressed  as  percent. 


NOTE: 
1. 

2. 


If  the  identity  of  each  radionuclide  in  a  aixture  Is  known  but  the  concentration  of  one  or  aore  of  the  radionuclides 
in  llie  aixture  is  not  known,  the  OAC  for  the  aixture  shall  be  the  aosl  restrictive  OAC  of  any  radionuclide  in  the 
aixture. 

If  the  identity  of  each  radionuclide  In  the  aixture  is  not  known,  but  it  is  known  that  certain  radionuclides  speci- 
fied in  this  appendix  tre   not  present  In  the  aixture,  the  inhalation  ALI,  OAC,  and  reference  level  and  sewage  con- 
centrations for  the  aixture  are  the  lowest  values  specified  in  this  appendix  for  any  radionuclide  which  is  not  known 
to  be  absent  froa  the  aixture;  or 


Table  1 

Table  i 

TabU  3 

OCCUPATIONAL  VALUES 

REFERENCE 

LEVEL 

RELEASE  'TO 

CONCENTRATIONS 

SEWERAGE 

Col.  1- 

Col.  2- 

Col.  i-     Col.  1- 

Col.  2- 

Oral  • 

Inhalation 

Monthly 

Ingestion 

ALI 

OAC     Air 

Water 

Average 

ALI 

Radionuclide 

(pCi) 

(liCi) 

(uCi/al)  (liCi/al) 

(uCi/al) 

(uCi/al) 

If  it  is  known  that  Ac-227-O  is  not  present 

-4 
7x10  ' 

3X10-"  - 

If,  in  addition,  it  is  known  that  /Cic-227-W,Y, 

Th-229-W,Y,  Th-230-W,  Th-232-W,Y,  Pa-231-W,Y, 
M  Np-237-W.  Pu-238-W,  Pu-23»-W,  Pu-240-W,  Pu-242-W, 
S  Pu-244-W.  Aa-241-W,  Aa-242a-W.  Aa-243-W.  Cb-245-W, 

Ca-246-W,  Cb-247-W,  Ca-248-W,  Bk-247-W,  Cf-249-W, 

and  Cf-2S1-W  are  not  present 

If,  in  addition,  it  is  known  that  Sa-146-W, 
Sa-147-W,  Gd-148-D.W,  Gd-152-D,W,  Th-228-W.Y, 
Th-230-Y.  U-232-Y.  U-233-Y,  U-234-Y,  U-235-Y, 
0-236-Y,  U-238-Y,  Np-236-W,  Pu-236-W.Y,  Pu-238-Y, 
Pu-239-Y,  Pu-240-Y,  Pu-242-Y,  Pu-244-Y,  Ca-243-W, 
Ca-244-W,  Cf-249-Y,  Cf-250-W,Y,  Cf-251-Y,  Cf-252-W,Y, 
and  Cf-2S4-W,Y  are  not  present 

If,  in  addition,  it  Is  known  that  Pb-210-D, 
Po-210-D,W,  Ra-226-W,  Ac-225-D,Y,  Th-227-W,Y, 
?  U-23O-0,W,Y,  U-232-0,W,  Pu-241-W,Y,  Ca-240-W, 
t   Ca-242-W,  Cf-248-W,Y.  Es-254-W,  Fa-2b7-W  and 
S  Md-2S8-W  are  not  present 

2  If.  In  additiun,  it  is  known  that  Si-32-Y, 
M  Ti-44-Y,  Sr-&0-Y,  2r-93-D.  Cd-113a-0,  Cd-113-D. 
In-nS-O.W.  La- 138-0.  Lu-176-H,  Hf-178B-D,W, 


7x10"^      3x10-12 


7x10-2      3x10-11 


7xl0"l      3xlO'l® 


.  lA.^r. 


Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20. 1985  /  Proposed  Rules 


R«dionuc1 ide 


Hf-182-0,W.  Bi-21ta-D.W.  IU-223-W,  Ra-224-W. 
IU-225-W.  Ra-228-W,  Ac-225-W,  Ac-226-0,W,Y, 
Pa-230-W.Y.  U-233-D,W,  U-234-0.W,  0-235-O.W. 
U-236-D.W.  U-238-D.W.  Bk-249-W,  Cf-253-W.Y.  and 
E$-253-W  are  not  present 

If  it  is  known  that  Ac-227-0,W,Y.  Th-229-W.Y. 
Th-232-W,Y,  Pa-231-W.Y  and  Cm-2*S-\I  are  not 
present 

If,  in  addition,  it  is  known  that  Sa-146-W, 
Cd-148-0,W.  Gd-152-D.  Th-228-W,Y,  Th-230-W,Y, 
U-232-Y,  U-233-Y,  U-234-Y.  U-235-Y.  U-236-Y, 
.^  0-238-Y,  U-Nat-Y,  Np-236-W.  Hp-237-W,  Pu-236-W.Y, 
2  f>u-238-W,Y,  Pu-239-W,Y,  Pu-240-H,Y,  Pu-242-W.Y. 
Pu-244-W.Y.  A«-241-W,  A«-242«-W.  /ta-243-W, 
Di-243-W,  Cb-244-W.  Cir245-W,  Cir246-W. 
Cir247-W,  Bk-247-W,  Cf-249-W,Y,  Cf-250-W,Y, 
Cf-2SX-W.Y,  Cf-252-W,Y,  and  Cf-254-W,Y  are  ' 
not  present 

If,  in  addition,  it  is  known  that  S*-147-W, 
Gd-152-W.  Pb-210-0,  Bi-210ii-W,  Po-210-0,W, 
Ra-223-W,  Ra-225-W,  Ra-226-W.  Ac-225-D,W,Y, 
Th-227-W,Y,  U-230-0,W.Y,  U-232-0.W,  U-Mat-W. 
Pu-241-W,  C«-240-W,  C«-242-W,  Cf-248-W,Y, 
ES-2S4-W,  fB-257-W,  and  Hd-258-W  are  not  present 

"  If,  in  addition,  it  is  known  that  Si-32-Y, 
5,  Ti-44-Y,  Fe-60-0,  Sr-90-Y.  Cd-113«-D.  Cd-113-0. 
«  In-lI5-D,W.  La-138-0,  Hf-178«-0,W,  Hf-1B2-D, 
e  Bi-210«-D.  Ra-224-W,  Ra-228-W,  Ac-226-0,W,Y, 
•  Pa-230-W,Y,  U-233-0,W.  U-234-0,W,  U-235-0,W, 
*'   U-236-D,W.  U-238-0,W,  U-Mat-0,  Pu-241-Y, 

Bk-249-W,  Cf-253-W.Y,  and  Es-253-W  are  not 

present 


Table  1 

OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 
At  I 


Col.  i- 

Inhalation 
ALI 

(pCi) 


Table  2 

REFERENCE  LEVEL 

CONCENTRATIONS 

Col.  3-  Col.  1- 


OAC 


Air 


Col.  2- 
Water 


— Table  3 
RELEASE  TO 
SEWERAfiE 


Monthly 
Average 


(pCi/«1)  (MCi/«l)   (MCi/«l)   (wCi/»l) 


7x10" 


3x10 


1x10 


14 


1x10 


13 


1x10 


-12 


1x10 


11 


Radionuclide 


Table  1 
OCCUPATIONAL  VALUES 


Col.  1- 

Oral 

Ingestion 

ALI 

Ji-cy 


Col.  2- 

Inhalation 
ALI 


Col.  3-  to\.   1 


— TiBTFl 
REFERENCE  LEVEL 
CONCENTRATIONS 

Col.  2- 


Table  3 

RELEASE  TO 

SEWERAGE 


OAC 


Air 


Wat.!r 


Monthly 
Average 


(HCi) 


(pCi/al)  (liCi/nl)   (nCi/al)   (uCi/al) 


1x10 


1x10 


-7 


1x10 


1x10 


If  it  iscknown  that  Ac-227,  Pa-231,  Np-236 

(1.15x10  y).  Np-237  and  Ca-24e  are  not  present       -         *  "       " 

If,  in  addition,  it  is  known  that  Pb-210, 

Po-210.  Ra-226,  Ra-228,  Th-229,  Th-232,  U-230, 

U-232.  Ab-241,  A«-242«,  A«-243,  C«-243.  C«-244, 

Cb-245.  Cii-246,  Cri-247,  Bk-247,  Cf-249,  Cf-250, 

Cf-251,  and  Cf-254  are  not  present  -        -         "      " 

If,  in  addition,  it  is  known  that  Fe-60,  Sr-90, 

Cd-113«,  Cd-113,  Cd-115,  In-115,  1-129,  Cs-134, 

S«-146,  S«-147,  Gd-148,  Gd-152,  Hg-194  (organic), 

Bi-210,  Ra-223.  Ra-224,  Ra-225,  Ac-225,  Th-228, 

Th-230,  U-233,  U-234,  U-235,  U-236,  U-238,  U-Nat, 

Pu-236,  Pu-238,  Pu-239,  Pu-240,  Pu-242,  Pu-244, 

Cf-248,  Cf-252,  £s-254.  and  Md-2b8  are  not  present    -         -  -       " 

T       If  a  Bixture  of  radionuclides  consists  of  uraniui  and  its  daughters  in  ore  dust  (10  m>  ^•'AD  particle  distribution 
assuned)  prior  to  cheaical  separation  of  the  uraniua  fro«  the  ore,  the  following  values  aay  be  used  for  the  DAC  of 
the  nixture:  6  x  lO"^^  ^lCi   of  gross  alpha  activity  froB  uraniu«-238,  uraniu«-234,  thoriwi-230,  and  radiuB-226  per 
■illililer  of  a1r;  3  x  lO'^^  pCi  of  natural  uraniua  per  ■iUiliter  of  air;  or  45  Bicrograas  of  natural  uraniuB  per 
cubic  Muter  of  air. 


1x10 


-6 


1x10 


-5 


If  the 
as  foil 
Mixture 
ture. 

Exaaple 
DACs  an 
tionshii 


identity  and  concentration  of  each  radionuclide  in  a  aixture  are  known,  the  limiting  values  should  be  derived 
ows:  Oeteniine.  for  each  radionuclide  in  the  ■ixfure,  the  ratio  between  the  concentration  present  in  the 
and  the  concentration  otherwise  established  in  Appendix  B  for  the  specific  radionuclide  when  not  in  a  Bix- 
The  sua  of  such  ratios  for  all  of  the  radionuclides  in  the  aixture  aay  not  exceed  "1"  (i.e.,  "unity"). 

If  radionuclides  "A,"  "B."  and  "C"  are  present  in  concentrations  C.,  Co,  and  C^,  and  if  the  applicable 

then  the  concentrations  shall  be 


DAC,,  DAC-, 
exiSts:  ^ 

Ca 
DSC, 


and  DAC-,  respectively. 


lifiited  so  that  the  following  rela- 


^8 
DXCo 
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APPENDIX  C 
QUANTITIES*  REQUIRING  LABELING 


Quantity  (pCi) 


1.000 

1,000 

1 

1,000 

100 

1.000 

10 

100 

100 

10 

1,000 

1 

10 

100 

100 

10 

1,000 

1,000 

1,000 

1,000 

10 

1,000 

1,000 

1,000 

1,000 

100 

100 

100 

1,000 


Radionuclide 

Quanti 

Chromium- 48 

1,000 

Chromium-49 

1,000 

Chromium-51 

1,000 

Manganese-51 

1,000 

Manganese-52m 

1,000 

Manganese-52 

100 

Manganese-53 

1,000 

Manganese-54 

100 

Manganese- 56 

1,000 

Iron-52 

100 

Iron-55 

100 

Iron-59 

10 

Iron-60 

1 

Coba1t-55 

100 

Cobalt-56 

10 

Cobalt-57 

100 

Cobalt-58« 

1,000 

Cobalt- 58 

100 

Cobalt-60m  • 

1,000 

Cobalt-60 

1 

Coba1t-61 

1.000 

Cobalt-62m 

1,000 

Nickel-56 

100 

Nickel-57 

100 

Nickel-59 

100 

Nickel-63 

100 

Nickel-65 

1,000 

Niclcel-66 

10 

Copper-60 

1.000 

Copper-61 

1.000 

Copper- 64 

1.000 

Copper- 67 

1.000 

Zinc-62 

100 

Zinc-63 

1,000 

Zinc-65 

10 

Zinc-69i« 

100 

Zinc-69 

1,000 

Zinc-71« 

1,000 

Zinc- 72 

100 

Ga11ium-65 

1,000 

Hydrogen- 3 
Beryllium- 7 
Beryl! iu«- 10 
Carbon- 11 
Carbon- 14 
Fluorine- 18 
Sodium- 22 
Sodium- 24 
Magnesium- 28 
Aluminum- 26 
Silicon-31 
Silicon-32 
Phosphorus- 32 
Phosphorus-33 
Sulfur-35 
Chlorine- 36 
Ch1orine-38 
Chlorine-39 
Argon-39 
Argon-41 
Potassium- 40 
Potassium-42 
Potass ium-43 
Potassium- 44 
Potass ium-45 
Calcium-41 
Calcium-45 
Calcium-47 
Scandium-43 
Scandium- 44« 
Scandium- 44 
Scandiua-46 
Scandiu«-47 
Scandium- 48 
Scandium-49 
Titanium- 44 
Titaniu«r45 
Vanadiuir47 
Vanadi  um-48 
Vanadi  un-49 


The  quantities  listed  above  were  derived  by  taking  1/lOth  of  the  most 
restrictive  ALI  listed  in  Table  1,  Columns  1  and  2  of  Appendix  3  of  this 
part,  rounding  to  the  nearest  factor  of  ten,  and  arbitrarily  constraining 
the  values  listed  between  0.001  and  1,000  \iCi. 


Radionuclide 


Gallium-66 

Gallium-67 

Galliuffl-68  . 

Gallium- 70 

Gallium- 72 

Gallium-73 

Gerfflanium-66 

Germanium-67 

Gerfflanium-68 

Germanium-69 

Germanium-71 

Germanium- 75 

Germanium-77, 

Germanium- 78 

Arsenic-69 

Arsenic- 70 

Arsenic-71 

Arsenic-72 

Arsenic-73 

Arsenic-74 

Arsenic-76 

Arsenic-77 

Arsenic-78 

Selenium- 70 

Selenium-73m 

Selenium-73 

Selenium- 75 

Selenium- 79 

Selenium-81m 

Selenium-81 

Selenium-83 

Bromine-74m 

Bromine- 74 

Bromine- 75 

Bromine- 76 

Bromine-77 

Bromine -80m 

Bromine-80 

Bromine-82 

Bromine-83 

Bromine-84 

Krypton- 74 

Krypton- 76 

Krypton- 77 

Krypton- 79 

Krypton-81 

Krypton- 83m 

Krypton-85« 
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APPENDIX  C  (continued) 


Quantity  (pCi)   Radionuclide 


100 
1,000 
1,000^ 
1,000^ 

100 
1,000 
1,000 
1,000 
10 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 

100 

100 

100 

100 

100 

100 
1,000 
1,000 
1,000 

100 

100 

100 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 

100 
1,000 
1,000 
1,000 

100 
1,000 
1,000 
1,000 
1.000 
1.000 
1,000 
1,000 
1,000 
1,000 


[7590-01 


Quantity  (pCi) 


Krypton-85 

1,000 

Krypton-87 

1,000 

Krypton-88 

1,000 

Hubidium-79 

1,000 

Rubidium-81m 

1,000 

Rubidium-81 

1,000 

Rubidium- 82m 

1,000 

Rubidium-83 

100 

Rubidium-84 

100 

Rubidiuffl-86 

100 

Rubidium-87 

100 

Rubidium- 88 

1,000 

Rubidium-89 

1,000 

Strontium-80 

100 

Strontium-81 

1,000 

Strontium-83 

100 

Strontium-85m 

1,000-  . 

Strontium-85 

100 

Strontium-87m 

1,000 

Strontium-89 

10 

Strontium- 90 

0.1 

Strontium-91 

100 

Strontium-92 

100 

Yttriura-86m 

1,000 

Yttrium-86 

100 

Yttrium-87 

100 

Yttrium- 88 

10 

Yttrium-90m 

1,000 

Yttrium-90 

10 

Yttrium-91m 

1,000 

Yttrium-91 

10 

Yttrium-92 

100 

Yttrium-93 

100 

Yttrium- 94 

1,000 

Yttrium-95 

1,000 

Zirconium-86 

100 

Zirconium- 88 

10 

Zirconium-89 

100 

Zirconium- 93 

1 

Zirconium- 95 

10 

Zirconium-97 

100 

Niobium- 88 

1,000 

Niobium-89 

(66  min) 

1,000 

Niobium-89 

(122  min) 

1,000 

Niobium- 90 

100 

Niobium-93m 

10 
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APPENDIX  C  (continued) 


Radionuclide 

Quantity  (pCi) 

Radionuclide 

Quantity  (pCi) 

Niobium- 94 

1 

Silver- 104 

1.000 

Niobiuni-95m 

100 

Silver- 105 

100 

Niobium- 95 

100 

Silver- 106m 

100 

Niobium- 96 

100 

Silver-106 

1.000 

Niobium- 97 

1.000 

Silver- 108m 

1 

Niobium- 98 

1.000 

Silver-llOm 

10 

Molybdenum- 90 

100 

Silver-Ill 

100 

Molybdenum-93m 

100 

Silver-112 

100 

Mo1ydbenum-93 

10 

Silver-115 

1,000 

Molybdenum-99 

100 

Cadmium- 104 

1,000 

Molybdenum- 101 

1,000 

Cadmium- 107 

1,000 

Technetium-93w 

1.000 

Cadmium- 109 

1 

Technetium-93 

1.000 

Cadmium- 113m 

0.1 

Technetium- 94m 

1.000 

Cadmium- 113 

0.1 

Technetium- 94 

1.000 

Cadmium- 115m 

10 

Technetium- 96m 

1,000 

Cadmium-115 

100 

Technetium-96 

100 

Cadmium- 117m 

1,000 

Technetium-97m 

100 

Cadmium- 117 

1,000 

Technetium-97 

1,000 

Indium- 109 

1,000 

Technetium- 98 

10 

Indium-llOm 

Technetium- 99m 

1,000 

{69.1m) 

1,000 

Technetium-99 

100 

Indium- 110m 

Technetium- 101 

1,000 

(4.9h) 

1,000 

Technetium- 104 

1,000 

Indium-Ill 

100 

Ruthenium- 94 

1.000 

Indium- 112 

1,000 

Ruthenium-97 

1,000 

Indium-113m 

1,000 

Ruthenium- 103 

100 

Indium- 114m 

10 

Ruthenium- 105 

1.000 

Indium- 115m 

1.000 

Ruthenium- 106 

1 

Indium-115 

0.1 

Rhodium-99« 

1.000 

Indium- 116m 

1,000 

Rhodium- 99 

100 

Indium-117m 

1,000 

Rhodium- 100 

100 

Indium- 117 

1,000 

Rhodium- 101m 

1.000 

Indium-119m 

1,000 

Rhodium- 101 

10 

Tin- no 

100 

Rhodium- 102m 

10 

Tin- 111 

1,000 

Rhodium- 102 

10 

Tin  113 

100 

Rhodium- 103m 

1.000 

Tin- 117m 

100 

Rhodium- 105 

100 

Tin- 119m 

100 

Rhodium- 106* 

1.000 

Tin- 121m 

100 

Rhodium- 107 

1.000 

Tin- 121 

1,000 

Palladium- 100 

100 

Tin- 123m 

1,000 

Palladium- 101 

1,000 

Tin-123 

10 

Palladium- 103 

100 

Tin- 125 

10 

Palladium- 107 

10 

Tin-126 

10 

Palladium- 109 

100 

Tin- 127 

1,000 

Silver- 102 

1,000 

Tin- 128 

1,000 

Silver- 103 

1,000 

Antimony-115 

1,000 

Silver- 104m 

1 

1.000 

Antimony-116m 
260 
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Radionuclide 


APPENDIX  C  (continued) 


Quantity  (pCi)   Radionuclide 


Antimony-116  1,000 

Antimony- 117  1,000 

Antimony- 118m  1,000 

Antimony-119  1,000 
Antimony- 120 

(16«)  1,000 
Antimony- 120 

(5.76d)  100 

Antimony- 122  100 

Antiraony-124m  1,000 

Antimony- 124  10 

Antimony-125  100 

Antimony- 126m  1,000 

Antimony-126  100 

Antimony-127  100 
Antimony- 128 

(10.4m)  1,000 
Antimony-128 

(9.01h)  100 

Antimony- 129  100 

Antimony-130  1,000 

Antimony-131  1,000 

Tellurium-116  1,000 

Tellurium- 121m  10 

Tellurium- 121  100 

Tellurium- 123m  10 

Tellurium- 123  10 

Tellurium- 125m  10 

Tellurium-127ni  10 

Tellurium-127  1,000 

Tellurium- 129m  10 

Telluriura-129  1,000 

Tellurium- 131m  10 

Tellurium- 131  100 

Telluriu«rl32  10 

Tellurium- 133m  100 

Tellurium-133  1,000 

Tellurium- 134  1,000 

Iodine- 120m  1,000 

Iodine- 120  100 

Iodine- 121  1,000 

Iodine- 123  100 

Iodine- 124  10 

Iodine- 125  1 

Iodine- 126  1 

Iodine-lie  1.000 

Iodine- 129  1 

Iodine-130  10 


Iodine- 131 
Iodine- 132m 
Iodine- 132 
Iodine- 133 
Iodine- 134 
Iodine- 135 
Xenon- 120 
Xenon- 121 
Xenpn-122 
Xenon- 123 
Xenon- 125 
Xenon- 127 
Xenon- 129m 
Xenon-131m 
Xenon- 133ra 
Xenon- 133 
Xenon-135m 
Xenon- 135 
Xenon- 138 
Cesium- 125 
Cesium- 127  . 
Cesium- 129 
Cesium- 130 
Cesium- 131 
Cesium- 132 
Cesium- 134m 
Cesium- 134 
Cesium- 135m 
Cesium- 135 
Cesium- 136 
Cesium- 137 
Cesium- 138 
Barium- 126 
Barium- 128 
Barium- 131m 
Bariuro-131 
Barium- 133m 
Barium- 133 
Barium- 135m 
Barium- 139 
Barium- 140 
Barium- 141 
Barium- 142 
Lanthanum- 131 
Lanthanum- 132 
Lanthanum- 135 
Lanthanum- 137 
Lanthanum- 138 


261 


Quantity  (pCi) 


1 

100 

100 

10 

1,000 

100 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1.000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

100 

1,000 

10 

1,000 

100 

10 

10 

1,000 

1,000 

100 

1.000 

100 

100 

100 

100 

1,000 

100 

1.000 

1.000 

1.000 

100 

1,000 

10 

1 
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APPENDIX  C  (continued) 


Radionuclide 

Quantity  (pCi) 

Radionuclide 

Quantity  (pCi) 

Lanthanum- 140 

100 

Samarium- 153 

100 

Lanthanum- 141 

100 

Samarium- 155 

1,000 

Lanthanum- 142 

1.000 

Samarium- 156 

1.000 

Lanthanum- 143 

1.000 

Europium- 145 

100 

Cerium- 134 

100 

Europium- 146 

100 

Cerium- 135 

100 

Europium- 147 

100 

Cerium- 137m 

100 

Europium- 148 

10 

Cerium- 137 

1,000 

Europium-149 

100 

Cerium- 139 

100 

Europium- 150 

Cerium- 141 

100 

(12.62h) 

100 

Cerium- 143 

100 

Europium- 150 

Cerium- 144 

1  ' 

(34. 2y) 

1 

Praseodymium- 136 

1,000 

Europium- 152m 

UN) 

Praseodymium- 137 

1,000 

Europium-152 

1 

Praseodymium- 138m 

1.000 

Europium- 154 

1 

Praseodymium- 139 

1,000 

Europium- 155 

10 

Praseodymium- 142m 

1.000 

Europium- 156 

100 

Praseodymium- 142 

100 

Europium- 157 

100 

Praseodymium- 143 

100 

Europium- 158 

1.000 

Praseodymium- 144 

1.000 

Gadolinium-145 

1,000 

Praseodymium- 145 

.   100 

Gado1iniuffl-l46 

10 

Praseodymium- 147 

1.000 

Gadolinium- 147 

100 

Neodymium-136 

1,000 

Gadolinium- 148 

0.001 

Neodymium-138 

100 

Gadolinium- 149 

100 

Neodymium-139m 

1.000 

Gadolinium- 151 

10 

Neodyraium-139 

1.000 

Gadolinium- 152 

0.001 

Neodymium-141 

1,000 

Gadolinium- 153 

10 

Neodymiura-147 

100 

Gadolinium- 159 

100 

Neodymium-149 

1,000 

Terbium- 147 

1,000 

Neodymium-151 

1,000 

Terbium- 149 

100 

Promethium-141 

1,000 

Terbium- 150 

1,000 

Promethium-143 

100 

Terbium-151 

100 

Promethium-144 

10 

Terbium- 153 

1,000 

Promethiuffl-145 

10 

Terbium- 154 

100 

Promethium-146 

1 

Terbium- 155 

1,000 

Promethium-147 

10 

Terbium- 156m 

Promethium-148m 

10 

(5.0h) 

1,000 

Promethium-148 

~  10 

Terbium- 156m 

Promethium-149 

100 

(24. 4h) 

1,000 

Promethiu«-150 

1.000 

Terbium-156 

100 

Promethium-151 

100 

Terbium- 157 

10 

Samarium- 141ra 

1.000 

Terbium- 158 

1 

Samarium- 141 

1.000 

Terbium- 160 

10 

Samarium- 142 

1,000 

Terbium- 161 

100 

Samarium- 14 5 

100 

Dysprosium- 155 

1,000 

Samarium- 146 

1 

Dysprosium- 157 

1,000 

Samarium- 147 

0.001 

DysDrosium-159 

100 

Samarium- 151 

10 

Dysprosium- 165 

1.000 
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Radionuclide 


APPENDIX  C  (continued) 


Quantity  (pCi)   Radionuclide 


Dysprosium- 166 

100 

Holmium-155 

1,000 

Holmium-157 

1,000 

Holmiuffl-159 

1,000 

Holmium-161 

1,000 

Hoi  mi  urn- 162m 

1,000 

Holmium-162 

1.000 

Hoi  mi um- 164m 

1.000 

Holmium-164 

1,000 

Holmium-166m 

1 

Holmium-166 

100 

Holmium-167 

1,000 

Erbium- 161 

1.000 

Erbium- 165 

1.000 

Erbium- 169 

100 

Erbium- 171 

100 

Erbium- 172 

100 

Thulium- 162 

1,000 

Thulium- 166 

100 

Thulium- 167 

m 

Thulium-UO 

10 

Thulium- 171 

10 

Thulium-172 

100 

Thulium- 173 

100 

Thulium- 175 

1,000 

Ytterbium- 162 

1,000 

Ytterbium- 166 

100 

Ytterbium- 167 

1.000 

Ytterbium- 169 

100 

Ytterbium- 175 

100 

Ytterbium- 177 

1.000 

Ytterbium- 178 

1,000 

Lutetium-169 

100 

Lutetium-170 

100 

Lutetiuirl71 

100 

Lutetium-172 

100 

Lutetium-173 

10 

LutetiuB-174« 

10 

Lutetiuiii-174 

10 

Lutetiu«-176m 

1,000 

Lutetium-176 

1 

Lutetiimi-177m 

10 

Lutetium-177 

100 

Lutetium-178m 

1.000 

Lutetium-178 

1.000 

Lutetium-179 

1,000 

Hafnium- 170 

100 

Hafniu«-172 

1 

Quantity  (pCi) 


Hafnium- 173 

1.000 

Hafnium- 175 

100 

Hafnium- 177m 

1,000 

Hafnium-178m 

0 

Hafnium- 179m 

10 

Hafnium- 180m 

1,000 

Hafnium- 181 

10 

Hafnium- 182m 

1.000 

Hafnium- 182 

0 

Hafnium- 183 

1.000 

Hafnium- 184 

100 

Tantalum- 172 

1.000 

Tantalum- 173 

1.000 

Tantalum- 174 

1.000 

Tantalum- 175 

1.000 

Tantalum- 176 

100 

Tantalum- 177 

1.000 

Tantalum- 178 

1,000 

Tantalum- 179 

100 

Tantalum- 180m 

1,000 

Tantalum- 180 

1 

Tantalum- 182m 

1,000 

Tantalum- 182 

10 

Tantalum- 183 

100 

Tantalum- 184 

100 

Tantalum- 185 

1,000 

Tantalum- 186 

1.000 

Tungsten-176 

1.000 

Tungsten-177 

1,000 

Tungsten- 178 

1.000 

Tungsten-179 

1,000 

Tungsten- 181 

1,000 

Tungsten- 185 

100 

Tungsten- 187 

100 

Tungsten-188 

10 

Rhenium- 177 

1,000 

Rhenium-178 

1,000 

Rhenium- 181 

1.000 

Rhenium- 182 

(12. 7h) 

1.000 

Rhenium- 182 

(64. Oh) 

100 

Rhenium- 184m 

10 

Rhenium- 184 

100 

Rhenium- 186m 

10 

Rhenium- 186 

100 

Rhenium- 187 

1,000 

Rheniun-188« 

1.000 
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Radionuclide 

Quantity  (pCi) 

Radionuclide 

Quantity  (mCI) 

Rhenlua-188 

100 

Mercury- 194 

1 

Rhenium- 189 

100 

Mercury- 195m 

100 

OsRium-lSO 

1.000 

Mercury- 195 

1.000 

Osmium- 181 

1,000 

Mercury- 197m 

100 

OsRiiun-182 

100 

Mercury- 197 

1,000 

Osmiuit-185 

100 

Mercury- 199« 

1.000  . 

Osmium- 189m 

1,000  , 

Mercury-203 

100 

Osmiun-lSlii 

1.000 

Thai  11  urn- 194m 

1.000 

Osmium- 191 

100 

Thai  11  urn- 194 

1.000 

Osmium- 193 

100 

Thai  Hum- 195 

1.000 

Osiiiu«-194 

1 

Thai  11  urn- 197 

1.000  . 

Iridium- 182 

1.000 

Thai  11  urn- 198m 

1.000 

Irid1uiirl84 

1,000 

Thallium- 198 

1,000 

Iridium- 185 

1.000 

Thai  11  urn- 199 

1.000 

Iridium- 186 

100 

Thallium-200 

1.000 

Ir1d1um-187 

1,000 

Thallium- 201 

1.000 

Iridium- 188 

100 

Thallium-202 

100  . 

Iridium- 189 

100 

Thallium-204 

100 

Iridium- 190m 

1.000 

Lead- 195m 

1.000 

Irldium-190 

100 

Lead- 198 

1.000 

Ir1d1uM-l92ffl 

1 

Lead- 199 

1.000 

Iridium- 192 

10 

Lead- 200 

100 

Ir1dium-194m 

10 

Lead- 201 

1.000 

Iridium- 194 

100 

Lead- 202m 

1.000 

Iridium- 195m 

1.000 

Lead- 202 

10 

Iridium- 195 

1.000 

Lead-203 

1.000 

Platinum- 186 

1.000 

Lead-205 

100 

Platinum- 188 

100 

Lead- 209 

1.000 

Platinum- 189 

1.000 

Lead-210 

0.01 

Platinum- 191 

100 

Lead- 211 

100 

Platinum- 193m 

100 

Lead- 212 

1 

Platinum- 193 

l.OOO 

Lead-214 

100 

Platinum- 195m 

100 

Bismuth- 200 

1.000 

Platinum- 197m 

1,000 

Bismuth- 201 

1.000 

Platinum- 197 

100 

Bismuth- 202 

1.000 

Platinum- 199 

1.000 

Bismuth- 203 

100 

Platinum- 200 

100 

Bismuth- 205 

100 

Gold- 193 

1.000 

Bismuth- 206 

^ 

Gold- 194 

100 

Bismuth- 207 

10 

Gold- 195 

10 

B1smuth-210m 

0.1 

Gold- 198m 

100 

81$muth-210 

1 

Gold- 198 

100 

Bismuth- 212 

H 

Gold- 199 

100 

Blsmuth-213 

18 

Gold-200a 

100 

Bismuth- 214 

100 

Gold- 200 

1.000 

Polonium- 203 

1,000 

Gold-201 

1.000 

Polonium-205 

1.000 

Mercury- 193m 

100 

Polonium- 207 

1.000 

Mercury- 193 

1,000 

Polonium-210 

0.1 

m 
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Radionuclide 

Quantity  (pCI) 

Radionuclide 

Quantity  (nCI) 

Astatine- 207 

100 

Neptunlum-234 

100 

A»tat1ne-211 

10 

Neptun1um-23S 

100 

Radon- 220 

1 

Neptunlum-236 

Radon-222 

I 

(1.15xl0»y) 

0.001 

Fr and  urn- 222 

100 

Neptunlum-236 

Francium-223 

100 

(22. 5h) 

1 

Radium- 223 

0.1 

Neptunium- 237 

0.001 

Rad1ui>-224 

0.1 

Neptunium- 238 

10 

RadluB-225 

0.1 

Neptunlua-239 

100 

Radium- 226 

0.1 

Neptunium-240 

1.000 

Radium- 227 

1.000 

Pluton1um-234 

10 

Radium- 228 

0.1 

Plutonium- 235 

1,000 

Actinium- 224 

1 

Plutonium- 236 

0.001 

Actinium- 225 

0.01 

Plutonlum-237 

100 

Actinium- 226 

0.1 

Plutonlum-238 

0.001 

Actin1um-227 

0.001 

P1uton1um-239 

0.001 

Act1n1um-228 

1 

Plutonium- 240 

0.001 

Thorium- 226 

10 

Plutonlum-241 

0.01 

Thorium- 227 

O.Ol 

Plutonium- 242 

0.001 

Thorium- 228 

0.001 

Plutonium- 243 

1.000 

Thorlum-229 

0.001 

Plutonium- 244 

0.001 

Thorlum-230 

0.001 

P1uton1um-245 

100 

Thorlum-231 

100 

Amer1c1um-237 

1.000 

Thorium- 232 

0.001 

Amer1c1um-238 

100 

Thor1u«-234 

10 

Amer1c1um-239 

1.000 

Thorium- natural* 

0.001 

Amer1c1um-240 

100 

Protactinium- 227 

10 

Amer1c1um-241 

0.001 

Protactinium- 228 

1 

Am«r1c1um-242m 

0.001 

Protact1n1um-230 

0.1 

Aaer1c1um-242 

10 

Protact1n1um-231 

0.001 

Amer1c1um-243 

0.001 

Protactinium-232 

1 

Amer1c1um-244m 

100 

Protact1n1um-233 

100 

Amar1c1um-244 

10 

Protactinium- 234 

100 

Amcr1c1um-245 

1.000 

Uranlua-230 

0.01 

Aiwr1c1um-246m 

1.000 

Uranium- 231 

100 

tawr1c1um-246 

1.000 

UranluB-232 

0.001 

Curlum-238 

100 

Uranium- 233 

0.001 

Curl  urn- 240 

0.1 

Uranium- 234 

0.001 

Curium- 241 

1 

Uran1um-23S  - 

0.001 

Curluii-242 

0.01 

Uran1iar-23€ 

0.001 

Curlum-243 

0.001 

Uranlum-237  . 

100 

Curl  ut- 244 

0.001 

Uranium- 238 

0.001 

Curium- 245 

0.001 

Uranium- 239 

i 1.000 

Curl urn- 246 

0.001 

Uranltmr-240 

100 

Curl  UT- 247 

0.001 

Uranium-natural* 

0.001 

Curlum-248 

0.001 

N«ptun1um-232 

100 

Curl  urn- 249 

1,000 

Neptonlum-233 

1,000 

Berke11um-245 

100 

MS 
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Radlonuclld* 

Quantity  (pCI) 

Radlonucllda 

Quantity  (mCI) 

Btrk«11u«-24€ 

100 

E1nstt1n1uiir250 

100 

B«rk«11uM-247 

0.001 

E1nstt1n1uiir2Sl 

100 

B«rkt11ua-249 

0.1 

E1nstt1n1uir253 

0.1 

B«rkt11ua-250 

10 

E1nstt1n1uir254« 

1 

Ca11forn1urir244 

100 

E1nst«1n1ua-2S4 

0.01 

Ca11forn1uir246 

1 

F«r«1uir252 

1 

Ca11forn1uir248 

0.01 

F«ni1uir253 

1 

C«l1forn1mr249 

0.001 

Ftniluai-254 

10 

Cal1forn1ur250 

0.001 

Fani1u«-2S5 

1 

Cal1forn1urir251 

0.001 

Fen«iuii-257 

0.01 

Ca11forn1uir252 

0.001 

M«nda1«v1uii-257 

10 

Ca11forn1uir-2S3 

0.1 

Mandal avium- 258 

0.01 

CaHforniuiir254 

0.001 

Any  alpha  aaittlng 
radlonudida  not 
1 1 stad  abova  or 
■Ixturas  of  alpha 
aalttars  of  unknown 
coapotltlon 


0.001 


Any  radionuclide 
other  than  alpha 
emitting  radionuclides 
not  listed  above,  or 
mixtures  of  beta 
emitters  of  unknown 
composition  0.01 


^Bated  on  alpha  disintegration  rate  of  Th-232,  Th-230  and  their  daughter 
products. 

'Based  on  alpha  disintegration  rate  of  U-238.  U-234  and  U-23S. 

NOTE:     For  purposes  of  SS  20.902(e),  20.904(c),  and  20.1201(a)  where 

there  is  involved  a  combination  of  radionuclides  in  known  amounts, 
the  limit  for  the  combination  should  be  derived  as  follows:  deter- 
mine, for  each  radionuclide  in  the  combination,  the  ratio  between 
the  quantity  present  in  the  combination  and  the  limit  otherwise 
established  for  the  specific  radionuclide  when  not  in  combination. 
The  sum  of  such  ratios  for  all  the  radionuclides  in  the  combination 
may  not  exceed  "1"  (I.e.,  "unity"). 
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APPENDIX  D 

UNlTtD  SIAIES  NUCLEAR  REGULATORY  COMMISSION  REGIONAL  OFFICES 

' 

Address 

Telephone  (24  hours 

a  day) 

Keyioii  1:   Connecticut.  Delaware, 

USNRC.  631  Park  Avenue 

(215)337-5000, 

(FTS) 

488-1000. 

3* 

District  of  Columbia.  Maine.  Maryland, 

King  of  Prussia.  PA  19406 

Si 

Massachusetts.  New  Hanpshire.  New 

a 

Jersey,  New  York,  Pennsylvania,  Rhode 

E« 

Island,  and  Vermont. 

§ 

Region  11:  Alabama.  Florida.  Georgia, 

USNRC,  101  Marietta  Street 

(404)221-4503, 

(FIS) 

242-4503. 

* 

Kentucky,  Mississippi.  North  Carolina, 

Suite  2900 

• 

Puerto  Rico.  South  Carolina.  Tennessee. 

Atlanta.  GA  30303 

"~^ 

Virginia,  Virgin  Islands,  and  West 

g 

Virginia. 

1 

Region  HI:   Illinois,  Indiana.  Iowa, 

1 
USNRC,  799  Roosevelt  Road 

(312)790-5500, 

(FfS) 

38tt-5500. 

s 

o 

N> 

Michigan,  Minnesota,  Missouri,  Ohio. 

Glen  Ellyn.  IL  60137 

CD 

m 

W 

^ 

and  Wisconsin. 

Region  IV:   Arkansas,  Colorado,  Idaho.  . 

1 
USNRC.  611  Ryan  Plaza  Drive 

(817)860-8100, 

(MS) 

728-8100. 

i 

-H 

Kansas,  Louisiana,  Montana.  Nebraska, 

Suite  1000 

i 

o 

New  Mexico,  North  Dakota.  Oklahoma, 

Arlington.  TX  /6011 

O 

South  Dakota.  Texas,  Utah,  and  Wyoming. 

,  1 

* 

"O 

'  1 

-< 

Region  IV:   Field  Office 

USNRC,  Region  IV 

(303)234-7232. 

(FTS) 

234-7232. 

i 

•     > 

UraniiflB  Recovery  Field  Office 
730  Simms  Street,  Suite  lOOA 

> 

t 

P.O.  Box  2532b 

, 

. 

Denver.  CO  80225 

1— 

.3 

1 — 

Region  V:  Alaska,  Arizona.  Caiirornia. 

USNRC,  1450  Maria  Lane 

(415)943-3700, 

(Mb) 

463-3700. 

Hawaii.  Nevada,  Oregon,  Washington, 

Suite  210 

m 

diid  U.S.  territories  and  possessions 

Walnut  Creek,  CA  y4b96 

• 

o 

M 

C 

« 

in  the  Pacific. 

:.. 

? 

o 

CD 
(D 

io 

• 

* 

» 

• 

1 
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APPENDIX  E 

HATHEMATICAL  EXPRESSIONS  FOR  DEMONSTRATING  COMPLIANCE 
WITH  SELECTED  DOSE  LIMITS  AND  REFERENCE  LEVELS 


I.   REFERENCE  FOR  SUBPART  C  -  OCCUPATIONAL  DOSE  LIMITS  AND  REFERENCE 
,  LEVELS 

A.   Reference  for  S  20.201  Occupational  dose  limits  for  adults. 

(1)  The  annual  1i«it  Is  the  more  liniting  of— 

(1)  The  sun  of  the  (external)  deep  dose  equivalent  to  the  whole 

body  and  the  (internal)  comnitted  effective  dose  equivalent  being  equal 

to  5  rens.  Expressed  mathematically: 


"d  *  ^T**t"c  t  =  ^  ^'^•■*^ 


or 


"d    ^  Vt"c.T  ^  , 
5  (rems)      5  (rems) 


where: 


'Vc.T 


is  the  deep  dose  equivalent  (rems)  for  the  year  (Dose  equivalents 
to  the  extremities,  the  skin,  and  the  lens  of  the  eye  are  not 
considered  In  computing  the  whole  body  dose  equivalent); 

is  the  committed  effective  dose  equivalent  for  an  organ  or 
tissue,  T,  from  radionuclides  taken  into  the  body  during  the 
year; 

is  the  weighting  factor  which  is  the  proportion  of  the  risk  of 
stochastic  effects  resulting  from  irradiation  of  tissue,  T,  to 
the  total  risk  of  stochastic  effects  when  the  wnole  body  is 
irradiated  uniformly; 
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^c.T 


is  the  committed  dose  equivalent  for  a  tissue,  T,  over  a 
specified  time  interval;  and 


Ij    is  the  sum  of  the  committed  effective  dose  equivalent  for  all 
I     organs  or  tissues  which  receive  a  significant  dose  relative  to 
the  total  dose  to  all  organs  or  tissues;  or 


(11)  The  sum  of  the  deep  dose  equivalent  and  the  committed  dose 
equivalent  being  equal  to  50  rems  to  an  organ  or  tissue  other  than  the 
lens  of  the  eye.  Expressed  mathematically: 


I    "d  *  "c,T  "    50  (rems) 

B.   Reference  for  S  20.202  Compliance  with  requirements  for  summation 

of  externa!  and  internal  doses. 


(1)  Intake  by  Inhalation. 

If  the  only  intake  of  radionuclides  is  by  inhalation,  the  annual* 
limit  Is  not  exceeded— 

(1)  If  the  sum  of  the  fraction  of  the  externa!  deep  dose  equivalent 
limit  and  the  sum  of  the  fractions  of  the  ALI  by  inhalation  of  each  radio- 
nuclide during  the  year  do  not  exceed  unity.  Expressed  mathematically: 


H., 


I,-  .- 


5  (rems) 


'hrM-r 


<  1 


where: 


H^   is  the  deep  dose  equivalent  (rems)  for  the  year; 

I.  .   is  the  Intake  of  radionuclide  j  during  the  year  by  inhalation,  1; 

(ALI)-  .  is  the  annual  limit  of  Intake  of  radionuclide  j  by  inhalation, 
' » J 

i ;  and 
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^j 


is  the  sumiiation  of  the  ratios  for  all   radionuclides  included 
in  the  intake. 


or  • 

(ii)  If  the  sun  of  the  fraction  of  the  deep  dose  equivalent  limit 
and  the  sun  of  the  fractions  of  the  derived  air  concentration  (OAC)  of 
each  radionuclide  inhaled  during  the  year  do  not  exceed  unity.  Expressed 
mathematically: 


AC-  X  t 


5  (reus)  *  ^   (DAC).  x  2000  (hours) 


<  1 


where: 


AC-    is  the  average  air  concentration  of  radionuclide  j  over  the 
duration  of  exposure  during  the  year; 

t   is  the  duration  of  exposure  (hours)  during  the  year;  and 

(DAC).   is  the  derived  air  concentration  for  radionuclide  j. 

or 

(iii)  If  the  sum  of  the  fraction  of  the  deep  dose  equivalent  limit 
and  the  sum  of  the  cowitted  effective  dose  equivalents  to  all  signif- 
icantly irradiated^ 'organs  or  tissues.  T,  calculated  from  bioassay  data 
and  using  appropriate  biological  models,  expressed  as  a  fraction  of  the 
annual  dose  limit,  does  not  exceed  unity.  Expressed  mathematically: 


H., 


5  (rem) 


I.Xt   **t"c.T  i  1 


I An  organ  or  tissue  is  "significantly  irradiated"  if.  for  that  organ  or 
tissuf  the  weighted  value  per  unit  intake  is  greater  than  lOX  of  the 
i«  mS;  weighted  value  of  h'  ^  per  unit  intake  in  any  organ  or  tissue. 
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(2)  Intake  by  oral  ingestion. 

If  the  occupational ly  exposed  individuals  also  receive  substantial 
intakes  of  radionuclides  by  oral  ingestion,  an  additional  term  shall  be 
added  to  the  left  side  of  the  inequalities  in  paragraph  B(l)  of  this 
reference.  Expressed  mathematically: 

I, 


Is   'o.J 


o.J 


where: 


I      is  the  amount  of  radionuclide  j  taken  into  the  body  by  oral 
o.J 

ingestion,  o.  during  the  year;  and 

fALn      is  the  annual  limit  of  oral  ingestion  of  radionuclide  j. 

r   OiJ 

II.   REFERENCE  FOR  SUBPART  0  -  RADIATION  DOSE  LIMITS  AND  REFERENCE  LEVELS 

FOR  INDIVIDUAL  MEMBERS  OF  THE  PUBLIC 

I 

A.   Reference  for  §  20.301  Dose  limits  for  individual  members  of  the 
I  public. 

(a)  The  annual  dose  limit  for  individual  members  of  the  public  from 
all  known  sources  is  not  exceeded  if  the  inequalities  in  paragraph  I.B(l) 
and  (2)  of  this  appendix,  adjusted  for  the  contributions  to  intake  from 
water  and  food  contaminated  as  a  result  of  releases  in  effluents,  do  not 

exceed  1/10. 

(b)  If  the  exposed  population  includes  children,  the  ALIs.  which 
were  derived  for  adults,  shall  be  adjusted  for  age-specific  transfer 
factors.  Expressed  mathematically: 


hi 


H. 


5  (rems) 


^j 


q^jbr;-  *  ""-qitun-; 


}ih 
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where: 


Ijj   indicates  that  all  sources,  1,   of  exposure  except  natural 
background  and  medical  treatment  are  evaluated  and  summed; 

Xy^       Indicates  that  the  evaluations  are  made  for  each  water  and 
food  pathway,  k,  and  sumed; 

^o,j,k   ^^  ^^^   annual  intake  of  radionuclide  j  by  oral  ingestion, 
0,  through  pathway  k; 

(ALI^Q  j  ^  is  the  annual  limit  of  intake  of  radionuclide  j  by  oral 

ingestion  for  adults; 

Z^,  C^      are  age-specific  transfer  factors  used  to  adjust  the  annual 

limits  of  intake,  which  were  derived  for  adults,  so  that  they 
are  applicable  to  other  age  groups.  Values  of  C,  and  C-  are 
each  tentatively  assumed  to  equal  0.5  to  account  for  minors; 
and 

1    is  the  fraction  of  the  annual  occupational  limit  which  is 
permitted  for  individual  members  of  the  public. 

B.  Reference  for  §  20.303  Reference  level  for  Ihe  exposure  of 

individual  members  of  the  public. 

If  a  licensee  demonstrates  that  the  effective  dose  equivalent  to  the 
individual  likely  to  be  the  highest  exposed  is  within  the  0.1  rem  annual 
reference  level,  the  licensee  meets  the  0.5  rem  annual  limit.  The  licensee 
■ay  demonstrate  operation  within  the  0.1  rem  annual  reference  level  If  the 
sua  of  the  fractions  obtained  by— 

(a)  Dividing  the  whole  body  annual  deep  dose  equivalent,  in  units 
of  rem,  by  the  annual  dose  limit  of  5  rems; 

(b)  Summing  all  of  the  fractional  parts  of  the  inhalation  ALIs  (or 
OACs)  of  all  radionuclides  inhaled  during  the  year;  and 
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(c)  Summing  all  of  the  fractional  parts  of  the  oral  ingestion  ALIs 
of  all  radionuclides  taken  into  the  body  by  oral  ingestion  during  the 
year,  does  not  exceed  1/50.  If  the  exposed  population  includes  children, 
both  the  ALIs  for  inhalation  and  the  ALIs  for  oral  ingestion,  which  were 
derived  for  adults,  shall  be  adjusted  for  age-specific  transfer  factors. 
Expressed  mathematically: 


H 


ITT f   *^J 

5  (rems)     •' 


z^ih- 


^?*^j,k. 


or 


5  (rems)   *  ^J 


3(AC), 


'T^r '"  4^j 


<  1 

~  5U 


<  1 
"  50 


where: 


is  a  factor  which  adjusts  for  the  difference  in  exposure  time 

and  inhalation  rate  between  workers  and  individuals  in  the 

public;  [2  x  10'  (ml/24  hours)  r  1  x  10'  (ml/8  hours)]  x 

[7  days/wk  f  5  days/wk]  x  [52  (wks/yr)  r  50  (wks/yr)]  = 

7   5? 
2  x  5  X  |j  ^  3;  and 


1/50    is  the  fraction  of  the  annual  occupational  limit  which  is 
represented  by  the  0.1  rem  annual  reference  level. 
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Appendix  F — Requirements  for  Low 
Level  Waste  Transfer  for  Disposal  at 
Land  Disposal  Facilities  and  Manifests 

/.  Manifest 

The  shipment  manifest  shall  contain  the 
name,  address,  and  telephone  number  of  the 
person  generating  the  waste.  The  manifest 
shall  also  include  the  name,  address,  and 
telephone  number  or  the  name  and  EPA 
hazardous  waste  identification  number  of  the 
person  transporting  the  waste  to  the  land 
disposal  facility.  The  manifest  must  also 
indicate  as  completely  as  practicable:  a 
physical  description  of  the  waste;  the  volume; 
radionuclide  identity  and  quantity;  the  total 
radioactivity;  and  the  principal  chemical 
form.  The  solidification  agent  must  be 
specified.  Waste  containing  more  than  0.1% 
chelating  agents  by  weight  must  be  identified 
and  the  weight  percentage  of  the  chelating 
agent  estimated.  Wastes  classified  as  Class 
A,  Class  B,  or  Class  C  in  S  61.55  of  this 
chapter  must  clearly  be  identified  as  such  in 
the  manifest.  The  total  quantity  of  the 
radionuclides  H-3,  C-14,  Tc-«9  and  1-129 
must  be  shown.  The  manifest  required  by  this 
paragraph  may  be  shipping  papers  used  to 
meet  Department  of  Transportation  or 
Environmental  Protection  Agency  regulations 
or  requirements  of  the  receiver,  provided  all 
the  required  information  is  included.  Copies 
of  manifests  required  by  this  section  may  be 
legible  carbon  copies  or  legible  photocopies. 

//.  Certification 

The  waste  generator  shall  include  in  the 
shipment  manifest  a  certification  that  the 
transported  materials  are  properly  classified, 
described,  packaged,  marked,  and  labeled 
and  are  in  proper  condition  for  transportation 
according  to  the  applicable  regulations  of  the 
Department  of  Transportation  and  the 
Commission.  An  authorized  representative  of 
the  waste  generator  shall  sign  and  date  the 
manifest. 

///.  Control  and  Tracking 

A.  Any  generating  licensee  who  transfers 
radioactive  waste  to  a  land  disposal  facility 
or  a  licensed  waste  collector  shall  comply 
with  the  requirements  in  paragraphs  A.l 
through  8  of  this  section.  Any  generating 
licensee  who  transfers  waste  to  a  licensed 
waste  processor  who  treats  or  repackages 
waste  shall  comply  with  the  requirements  of 
prargraphs  A.4  through  8  of  this  section.  A 
licensee  shall: 

1.  Prepare  all  wastes  so  that  the  waste  is 
classified  according  to  §  61.55  and  meets  the 
waste  characteristics  requirement  in  §  61.56 
of  this  chapter 

2.  Label  each  package  of  waste  to  identify 
whether  it  is  Class  A  waste,  Class  B  waste,  or 
Class  C  waste,  in  accordance  with  S  61.55  of 
this  chapter. 

3.  Conduct  a  quality  control  program  to 
assure  compliance  with  {§  61.55  and  61.56  of 
this  chapter;  the  program  must  include 
management  evaluation  of  audits; 

4.  Prepare  shipping  manifests  to  meet  the 
requirements  of  sections  I  and  II  of  this 
appendix; 

5.  Forward  a  copy  of  the  manifest  to  the 
intended  recipient,  at  the  time  of  shipment; 
or,  deliver  to  a  collector  at  the  time  the  waste 


is  collected,  obtaining  acknowledgement  of 
receipt  in  the  form  of  a  signed  copy  of  the 
manifest  or  equivalent  documentation  from 
the  collector; 

6.  Include  one  copy  of  the  manifest  with  the 
shipment; 

7.  Retain  a  copy  of  the  manifest  and 
documentation  of  acknowledgement  of 
receipt  as  the  record  of  transfer  of  licensed 
material  as  requred  by  Parts  30,  40,  and  70  of 
this  chapter  and, 

8.  For  any  shipments  or  any  part  of  a 
shipment  for  which  acknowledgement  of 
receipt  has  not  been  received  within  the 
times  set  forth  in  this  section,  conduct  an 
investigation  in  accordance  with,  paragraph  E 
of  this  appendix. 

B.  Any  waste  collector  licensee  who 
handles  only  prepackaged  waste  shall: 

1.  Acknowledge  receipt  of  the  waste  from 
the  generator  within  one  week  or  receipt  by 
returning  a  signed  copy  of  the  manifest  or 
equivalent  documentation; 

2.  Prepare  a  new  manifest  to  reflect 
consolidated  shipments;  the  new  manifest 
shall  serve  as  a  listing  or  index  for  the 
detailed  generator  manifests.  Copies  of  the 
generator  manifests  shall  be  a  part  of  the  new 
manifest.  The  waste  collector  may  prepare  a 
new  manifest  without  attaching  the  generator 
manifests,  provided  the  new  manifest 
contains  for  each  package  the  information 
specified  in  section  II  of  this  appendix.  The 
collector  licensee  shall  certify  that  nothing 
has  been  done  to  the  waste  which  would 
invalidate  the  generator's  certification; 

3.  Forward  a  copy  of  the  new  manifest  to 
the  land  disposal  facility  operator  at  the  time 
of  shipment; 

4.  Include  the  new  manifest  with  the 
shipment  to  the  disposal  site; 

5.  Retain  a  copy  of  the  manifest  and 
documentation  of  acknowledgement  of 
receipt  as  the  record  of  transfer  of  licensed 
material  as  required  by  Parts  30.  40.  and  70  of 
this  chapter,  and  retain  information  from 
generator  manifests  until  disposition  is 
authorized  by  the  Commission;  and 

6.  For  any  shipments  or  any  part  of  a 
shipment  for  which  acknowledgement  of 
receipt  is  not  received  within  the  times  set 
forth  in  this  section,  conduct  an  investigation 
in  accordance  with  paragaph  E  of  this 
section. 

C.  Any  licensed  waste  processor  who 
treats  or  repackages  wastes  shall: 

1.  Acknowledge  receipt  of  the  waste  from 
the  generator  within  one  week  of  receipt  by 
returning  a  signed  copy  of  the  manifest  or 
equivalent  documentation; 

2.  Prepare  a  new  manifest  that  meets  the 
requirements  of  sections  II  and  III  of  this 
appendix.  Preparation  of  the  new  manifest 
reflects  that  the  processor  is  responsible  for 
the  waste; 

3.  Prepare  all  wastes  so  that  the  waste  is 
classified  according  to  §  61.55  and  meets  the 
waste  characteristics  requirements  in  S  61.56 
of  this  chapter; 

4.  Label  each  package  of  waste  to  identify 
whether  it  is  Class  A  waste.  Class  B  waste,  or 
Class  C  waste,  in  accordance  with  §S  61.55 
and  61.57  of  this  chapter; 

5.  Conduct  a  quality  control  program  to 
assure  compliance  with  |§  61.55  and  61.56  of 
this  chapter.  The  program  shall  include 
management  evaluation  of  audits; 


6.  Foward  a  copy  of  the  new  manifest  to 
the  disposal  site  operator  or  waste  collector 
at  the  time  of  shipment,  or  deliver  to  a 
collector  at  the  time  the  waste  is  collected, 
obtaining  acknowledgement  of  receipt  in  tlie 
form  of  a  signed  copy  of  the  manifest  or 
equivalent  documentation  by  the  collector 

7.  Include  the  new  manifest  with  the 
shipment; 

8.  Retain  copies  of  original  manifests  and 
new  manifests  and  documentation  of 
acknowledgement  of  receipt  as  the  record  of 
transfer  of  licensed  material  required  by 
Parts  30,  40,  and  70  of  this  chapter,  and 

9.  For  any  shipment  or  part  of  a  shipment 
for  which  acknowledgement  is  not  received 
within  the  times  set  forth  in  this  section, 
conduct  an  investigation  in  accordance  with 
paragraph  E  of  this  section. 

D.  The  land  disposal  facility  operator  shalk 

1.  Acknowledge  receipt  of  the  waste  within 
one  week  of  receipt  by  returning  a  signed 
copy  of  the  manifest  or  equivalent 
documentation  to  the  shipper.  The  shipper  to 
be  notified  is  the  Ucensee  who  last  possessed 
the  waste  and  transferred  the  waste  to  the 
operator.  The  returned  copy  of  the  manifest 
or  equivalent  documentation  shall  indicate 
any  discrepancies  between  materials  listed 
on  the  manifest  and  materials  received: 

2.  Maintain  copies  of  all  completed 
manifests  or  equivalent  documentation  imtil 
the  Commission  authorizes  their  dispositioa: 
and 

3.  Notify  the  shipper  (i.e.,  the  generator,  the 
collector,  or  processor]  and  the  Director  of 
the  nearest  Commission  Regional  Office 
listed  in  Appendix  D  of  this  part  when  any 
shipment  or  part  of  a  shipment  has  not 
arrived  within  60  days  after  the  advance 
manifest  was  received. 

E.  Any  shipment  or  part  of  a  shipment  for 
which  acknowledgement  is  not  received 
within  the  times  set  forth  in  this  section, 
must: 

1.  Be  investigated  by  the  shipper  if  the 
shipper  has  not  received  notification  of 
receipt  within  20  days  after  transfer  and 

2.  Be  traced  and  reported.  The  investigation 
shall  include  tracing  the  shipment  and  filing  a 
report  with  the  nearest  Commission  Regional 
Office  listed  in  Appendix  D  of  this  part.  Eadi 
licensee  who  conducts  a  trace  investigation 
shall  file  a  written  report. with  the 
appropriate  NRC  Regional  office  within  2 
weeks  of  completion  of  the  investigation. 

The  following  amendments  are  also 
proposed  to  other  parts  of  the 
regulations  in  this  chapter. 

PART  19— NOTICES,  INSTRUCTIOHS, 
AND  REPORTS  TO  WORKERS; 
INSPECTIONS 

2.  The  authority  citation  for  Part  19 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C. 
2201);  sec.  201,  as  amended  (42  U.S.C.  5481). 

3.  Section  19.3  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

§  19.3    Definitions. 
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(e)  "Restricted  area"  means  an  area, 
access  to  which  is  limited  by  the 
licensee  for  the  purpose  of  protecting 
individuals  against  undue  risks  from 
exposure  to  radiation  and  radioactive 
materials.  Restricted  area  does  not 
include  areas  used  as  residential 
quarters,  but  separate  rooms  in  a 
residential  building  may  be  set  apart  as 
a  restricted  area. 

§19.13    [Amendml] 

4.  In  §  19.13(b)  the  reference  to 
"S2Q.401(a)  and  (c)"is  changed  to  read 
"5  20.1106." 

5.  In  §  19.13(d)  the  reference  to 

"i  20.405  or  §  20.408"  is  changed  to  read 
"§5  20.1202,  20.1203,  20.1204,  or  20.1207." 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

6.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C. 
2201);  sec.  201.  as  amended  (42  U.S.C.  CASl). 

§  aasi    [AiiMndml] 

7.  In  §  30.51(c)(4)  the  reference  to 
"S  20.401(c)"  is  changed  to  read 

"§  20.1108." 

PART  31— GENERAL  DOMESTIC 
UCENSES  FOR  BYPRODUCT 
MATERIAL 

8.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  Sec.  161,  as  amended  (42  U.S.C. 
2201);  sec.  201.  as  amended  (42  U.S.C.  5481). 

$31.5    lAiiMfMtod] 

9.  In  §  31.5(c)(10)  the  reference  to 
"§§  20.402  and  20.403"  is  changed  to 
read  "§§  20.1201  and  20.1202." 

S31.7    [Amended] 

10.  In  §  31.7(b)  the  reference  to 

§§  20.402  and  20.<^"  is  changed  to  read 
"5§  20.1201  and  20.1202." 

§31.10    [AmwidMl] 

11.  In  §  31.10(b)(1)  the  reference  to 
"S  20.301"  is  changed  to  read 

"§  20.1001." 

12.  In  S  31.10(b)(3)  the  reference  to 
"SS  20.301,  20.402,  and  20.403"  is 
changed  to  read  "§§  20.1001,  20.1201, 
and  20.1202." 

§31.11    [Ammdwl] 

13.  In  §  31.11(c)(5)  the  reference  to 
"§  20.301 '  is  changed  to  read 

"§  20.1001." 

14.  In  §  31.11(f)  the  reference  to 

"5  20.301,  20.402,  and  20.403"  is  changed 
to  read  '§§  20.1001,  20.1201.  and 
20.1202." 


PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

15.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C. 
2201):  sec.  201.  as  amended  (42  U.S.C.  5481). 

16.  Section  32.51  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and  (c)  to 
read  as  follows: 

§  32.51    By  product  material  contained  In 
d«vlc«s  for  UM  under  §  31.5;  requirements 
for  license  to  manufacture  or  inttlaily 
transfer.  . 

(a)  *  *  *     ' 

(2)  •  *  * 

(ii)  Under  ordinary  conditions  of 
handling,  storage  and  use  of  the  device, 
the  byproduct  material  contained  in  the 
device  will  not  be  released  or 
inadvertentiy  removed  from  the  device, 
and  it  is  unlikely  that  any  person  will 
receive  in  any  period  of  one  calendar 
year  a  dose  in  excess  of  10  percent  of 
the  annual  limits  specified  in  §  20.201(a) 
of  this  chapter  and 
***** 

(c)  In  the  event  the  applicant  desires 
that  the  general  licensee  under  §  31.5  of 
this  chapter,  or  under  equivalent 
regulations  of  an  Agreement  State,  be 
authorized  to  install  the  device,  collect 
the  sample  to  be  analyzed  by  a  specific 
licensee  for  leakage  of  radioactive 
material,  service  the  device,  test  the  on- 
off  mechanism  and  indicator,  or  remove 
the  device  from  installation,  the 
applicant  shall  include  in  the  application 
written  instruction  to  be  followed  by  the 
general  licensee,  estimated  calendar 
quarter  doses  associated  with  such 
activity  or  activities  and  the  bases  for 
such  estimates.  The  submitted 
information  shall  demonstrate  that 
performance  of  such  activity  or 
activities  by  an  individual  untrained  in 
radiological  protection,  in  addition  to 
other  handling,  storage,  and  use  of 
devices  under  the  general  license,  is 
unlikely  to  cause  that  individual  to 
receive  a  calendar  year  dose  in  excess 
of  10  percent  of  the  annual  limits 
specified  in  §  20.201(a)  of  this  chapter. 

§32.61    [Ammided] 

17.  In  §  32.61(d)  the  reference  to 
"§  20.203(a)"  is  changed  to  read 
"§  20.901(a)." 

§  32.71    [Amended] 

18.  In  §  32.71(c)(2)  the  reference  to 
"5  20.203(a)(1)"  is  changed  to  read 
"§  20.901(a)." 

19.  In  §  32.71(e)  the  reference  to 
"§  20.301"  is  changed  to  read 

"5  20.1001." 


PART  34— LICENSES  FOR 
RADIOGRAPHY  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

20.  The  authority  citation  for  Part  34 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C. 
2201);  sec.  201.  as  amended  (42  U.S.C.  5481). 

§34.29    [Amended] 

21.  In  §  34.29(a)  the  reference  to 
"§  20.203(c)(2)(ii),  (2)(iii).  or  (4)"  is 
changed  to  read  "§  20.601(a)(2),  (3),  or 
(4)." 

§  34.41    [Amended] 

22.  In  S  34.41(a)  the  reference  to 
"§  20.203(c)(2)"  is  changed  to  read 
"§  20.601(a)(1).  (2).  or  (3)." 

§34.42    [Amended] 

23.  In  §  34.42  the  reference  to 
"§  20.204(c)"  is  changed  to  read 
"§  20.903(b)"  and  the  reference  to 

"§  20.203(b)  and  (c)(1)"  is  changed  to 
read  "§  20.902(a)  and  (b)." 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

24.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sec.  161.  as  amended  (42  U.S.C. 
2201):  sec.  201,  as  amended  (42  U.S.C.  5481). 

25.  Section  §  40.34  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  40.34    Special  requirements  for  Issuance 
of  specific  licenses. 

(a)  *  *  * 

(2)  The  application  submits  sufTicient 
information  relating  to  the  design, 
manufacture,  prototype  testing,  quality 
control  procedures,  labeling  or  marking, 
proposed  uses,  and  potential  hazards  of 
the  industrial  product  or  device  to 
provide  reasonable  assurance  that 
possession,  use,  or  transfer  of  the 
depleted  uranium  in  the  product  or 
device  is  not  likely  to  cause  any 
individual  to  receive  in  any  period  of 
one  calendar  year  a  radiation  dose  in 
excess  of  10  percent  of  the  annual  limits 
specified  in  §  20.201(a)  of  this  chapter; 
and 


§  40.61    [Amended] 

.  26.  In  §  40.61(c)(4)  the  reference  to 
"§  20.401(c)"  is  changed  to  read 
"§  20.1108." 


BEST  COPY  AVAILABLE 


iPfHlRlfl'' 


PART  50-OOME8TIC  UCENSNiQ  OF 
PROfXXmON  AND  UnUZATKNI 
FACHJTIES 

27.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sec  161,  as  amended  (42  U.S.C. 
2201);  sec.  201.  aa  amended  (42  US.C.  5481). 

28.  Section  50.34  is  amended  by 
revising  paragraph  (f)(2)(viii)  to  read  as 
follows: 


960.34    ComMtool 


(f)  *  *  • 

(2)  *  *  * 

(viii)  Provide  a  capability  to  promptly 
obtain  and  analyze  samples  from  the 
reactor  coolant  system  and  containment 
that  may  contain  TID  14844  source  term 
radioactive  materials  without  radiation 
exposures  to  any  individual  exceeding  5 
rems  to  the  whole-body  or  50  rems  to  the 
extremeties.  Materials  to  be  analyzed 
and  quantified  include  certain 
radionuclides  that  are  indicators  of  the 
degree  of  core  damage  (e.g.,  noble  gases, 
iodines  and  cesiums,  and  non-volatile 
isotopes],  hydrogen  in  the  containment 
atmosphere,  dissolved  gases,  chloride, 
and  boron  concentrations.  (II.B.3) 

29.  In  §  50.36a(a)  the  reference  to 
"§  20.106"  is  changed  to  read  "SS  20.301 
and  20.303,"  and  paragraph  (b]  is  revised 
to  read  as  follows: 

9Sa36a    T*ctNiical  spMlfleatkNW  on 
■fdiMiils  from  nuctoar  power  rMictors. 

•        *        •        *        * 

(b]  In  establishing  and  implementing 
the  operating  procedures  described  in 
paragraph  (a)  of  this  section,  the 
licensee  shall  be  guided  by  the  following 
considerations:  Experience  with  the 
design,  construction  and  operation  of 
nuclear  power  reactors  indicates  that 
compliance  with  the  technical 
specifications  described  in  this  section 
will  keep  average  annual  releases  of 
radioactive  material  in  e^uents  and 
their  resultant  committed  effective  dose 
equivalents  at  small  percentages  of  the 
values  specified  in  S  S  20.301  and  20.303 
of  this  chapter  and  in  the  operating 
license.  At  the  same  time,  the  licensee  is 
permitted  the  flexibility  of  operation, 
compatible  with  considerations  of 
health  and  safety,  to  assure  that  the 
public  is  provided  a  dependable  source 
of  power  even  under  unusual  operating 
conditions  which  may  temporarily  result 
in  releases  higher  than  such  small 
percentages,  but  still  within  the 


committed  effective  dose  equivalent 
values  specified  in  iS  20.301  and  20.303 
of  this  chapter  and  the  operating  license. 
It  is  expected  that  in  using  this 
operational  flexibility  under  unusual 
operating  conditions,  the  licensee  will 
exert  his  best  efforts  to  keep  levels  of 
radioactive  material  in  effluents  as  low 
as  is  reasonably  achievable.  The  guides 
set  out  in  Appendix  I  provide  numerical 
guidance  on  limiting  conditions  for 
operation  for  light-water-cooled  nuclear 
power  reactors  to  meet  the  requirement 
that  radioactive  materials  in  effluents 
released  to  unrestricted  areas  be  kept  as 
low  as  is  reasonably  achievable. 

30.  In  i  50.72  in  paragraph  (a), 
Footnote  1,  the  reference  to  "S  20.206, 
§  20.403"  is  changed  to  read  "S  20.905. 
S  2ai202,"  and  paragraphs  (b)(2)(iv)  (A) 
and  (B)  are  revised  to  read  as  follows: 


160.72    ImnMdM*  notmcfllkNi 
raquirwiMnIs  for  operating 


(b)  *  *  * 

(2)  *  •  • 

(iv)  (A)  Any  airborne  release  that 
results  in  concentrations  in  unrestricted 
areas  that  exceed  10  times  the 
applicable  reference  level  concentration 
specified  in  Appendix  B,  Table  2, 
Colimm  1  of  Part  20  of  this  chapter, 
when  averaged  over  a  time  period  of 
one  hour. 

(B)  Any  liquid  effluent  release  that 
exceeds  10  times  the  applicable 
reference  level  concentration  specified 
in  Appendix  B,  Table  2,  Coluinn  2,  of 
Part  20  of  this  chapter  at  the  point  of 
entry  into  the  receiving  waters  (i.e., 
unrestricted  area]  for  all  radionuclides 
except  tritium  and  dissolved  noble 
gases,  when  averaged  over  a  time  period 
of  one  hour.  (Immediate  notifications 
made  under  this  paragraph  also  satisfy 
the  requirements  of  paragraph  (a)(2]  and 
(b)(2]  of  S  20.1202  of  this  chapter). 

31.  Section  50.73  is  amended  by 
revising  paragraphs  (a)(2](viii]  (A)  and 
(B)  and  (ix)  to  read  as  follows: 

i  50.73    UccnM*  evant  reports. 

(a)  •  ♦  • 

(2)  •  •  * 

(viii]  (A]  Any  airborne  radioactivity 
release  that  exceeded  10  times  the 
applicable  reference  level 
concentrations  specified  in  Appendix  B, 
Table  2,  Column  1,  of  Part  20  of  this 
chapter,  in  unrestricted  areas,  when 
averaged  over  a  time  period  of  one  hour. 

(B]  Any  liquid  effluent  release  that 
exceeded  10  times  the  applicable 


reference  level  concentrations  specified 
in  Appendix  B,  Table  2,  Column  2.  of 
Part  20  of  this  chapter  at  the  point  of 
entry  into  the  receiving  water  (i.e., 
unrestricted  area]  for  all  radionuclide* 
except  tritium  and  dissolved  noble 
gases,  when  averaged  over  a  time  period 
of  one  hour. 

(ix).  Reports  submitted  to  tfie 
Commission  in  accmxlance  with 
paragraph  (a)(2)(viii)  of  this  aectioD  alao 
meet  the  effluent  release  reporting 
requirements  of  I  2D.1203(aM5)  of  this 
diapter. 


PART61— UCENSINQ 
REQUMEMENTS  FOR  LAND 
DISPOSAL  OF  RAOKMCnVE  WASTE 

32.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Auftbrity:  Sec  161,  as  amended  (42  U&C 
2201):  sec  201.  aa  amended  (42  U.S.C  5481). 

(61.52    [Amended] 

33.  In  {  61.52(a)(6)  the  reference  to 

"i  20.105"  U  changed  to  read  "1 1 20J01 
and  20.303." 

PART  TO-DOMESTIC  UCENSMQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

34.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sec  161.  as  amended  (42  UJ&.C. 
2201):  aec  201.  as  amended  (42  U.S.C  5481). 


S  70.81    [Amended] 

35.  In  S  70.51(b)(6)  the  reference  to 
"S  20.401(c)"  is  changed  to  read 
"5  20.1108." 

Datet^  at  Washington.  DC  this  4th  day  of 
December  1985. 

For  the  Nuclear  Regnlatoiy  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commisaion. 


Revised  NRC  Fonn 
Radiation  Expoaura  Histoty 

Revised  NRC  Form  4  is  appended  for  the 
convenience  of  those  who  may  wish  to 
comment  on  the  proposed  regulations.  It  is 
not  a  part  of  the  regulations.  However,  the 
Commission  does  solicit  comments  on  its 
content.  If  the  proposed  regulations  are 
adopted  and  codified  in  Title  10  of  the  Code 
of  Federal  Regulations,  the  form  will  l>e  used 
by  licensees,  in  accordance  with  {  20.1104. 
for  recording  the  occupational  radiation 
exposure  history  of  each  individual  who 
enters  the  licensee's  restricted  or  controUed 
area  and  is  likely  to  receive  or  actually 
receives  an  annual  dose  in  excess  of  30%  of 
the  limits  in  §  20.201(a). 
BiuJNacooc  7Sa(Mt-« 


FORM  NRC-4  OCdUPATIONAL  RADIATION  EXPOSURE  HISTORY 
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Instnictions  for  Preparatioii  of  NRC  Form  4 

A  separate  copy  of  this  form,  or  a  clear  and 
legible  record  containing  all  of  the 
information  required  on  this  form,  must  be 
prepared  by  each  licensee  of  the  NRC  for 
each  individual  who  enters  the  licensee's 
restricted  area  under  circumstances  that 
might  result  in  the  individual  receiving  a  dose 
requiring  provision  of  individual  monitoring 
devices  or  services  under  §  20.502  of 
"Standards  for  Protection  Against 
Radiation."  10  CFR  Part  20.  The  requirement 
for  completion  of  this  form  is  stated  in 
S  20.1104. 

The  licensee  shall  make  a  reasonable  effort 
to  obtain:  a  record  of  all  names  and 
addresses  of  previous  employers  during 
employment  periods  involving  radiation 
exposure;  reports  of  the  individual's 
previously  accumulated  occupational  dose 
for  each  period  of  employment  during  the 
current  calendar  year,  and,  prior  to  permitting 
an  individual  to  participate  in  a  planned 
special  exposure,  all  planned  special 
exposures  and  overexposures  received  during 
the  lifetime  of  the  individual.  The  licensee 
may  accept  an  up-to-date  NRC  Form  4  signed 
by  the  individual  and  countersigned  by  an 
appropriate  official  of  the  most  recent 
employer  or  by  the  individual's  current 
employer,  if  the  individual  is  not  employed 
by  the  licensee.  The  licensee  shall  use  the 
dose  information  to  control  further  exposure 
of  the  individual  within  the  limits  specified  in 
a  20.201.  20.205.  20.206.  and  20.207. 

Listed  below  by  item  are  instructions  and 
additional  information  pertinent  to 
completing  this  form: 

Item  1.  Self-explanatory. 

Item  2.  Self-explanatory,  except  that  if  the 
individual  has  no  social  security  number 
the  word  "None"  shall  be  inserted. 

Item  3.  Self-explanatory. 

Item  4.  Self-explanatory. 

Item  5.  List  the  name  and  address  of  each 
previous  employer  for  all  previous  work 
involving  occupational  exposure  to 
radiation.  Start  with  the  first  employer  and 
work  forward  in  chronological  order  to  the 
most  recent  employer.  For  periods  of  self- 
employment,  insert  the  words  "Self- 
employed." 

Item  6.  Give  the  dates  of  each  employment 
listed  in  Item  5. 


Item  7.  List  the  periods  during  which 
occupational  exposure  to  radiation 
occurred. 

Item  6.  Enter  the  dose  equivalent  to  the  lens 
of  the  eye.  The  entries  shall  be  for  each 
period  of  employment  during  the  current 
calendar  year  only.  The  dose  entered  for 
the  lens  of  the  eye  is  the  eye  dose 
equivalent,  unless  the  licensee  evaluates 
the  dose  to  the  lens  through  whatever 
shielding  is  present,  or  unless  the  eyes  are 
protected  with  shields  having  a  tissue 
equivalent  thickness  of  at  least  700  mg/ 
cm.*  In  the  latter  case,  the  dose  entered  for 
the  lens  of  the  eye  is  the  deep  dose 
equivalent.  Do  not  include  the  dose 
received  during  planned  special  exposures. 

Item  9  and  10.  Enter  the  dose  equivalent  to 
the  skin  and  extremities,  respectively. 

The  entries  shall  be  for  each  period  of 
employment  during  the  current  calendar 
year  only.  The  dose  to  the  skin  and 
extremities  is  the  shallow  dose  equivalent 
and  shall  be  averaged  over  10  cm  '  in  the 
region  of  highest  exposure.  Do  not  include 
the  dose  received  during  planned  special 
exposures. 

Item  11.  Enter  the  sum  of  the  (whole-body, 
external)  deep  dose  equivalent  and  the 
committed  effective  dose  equivalent  for 
each  period  of  employment  during  the 
current  calendar  year.  (The  licensee  may 
assess  deep  dose  equivalent  through  a 
tissue  equivalent  absorber  of  300  n\g/cm' 
as  for  eye  dose  equivalent.)  The  licensee 
shall  use  the  data  obtained  from  the 
records  of  previous  occupational  exposures 
of  the  individual  or,  in  the  absence  of 
records,  in  accordance  with  the  provisions 
in  S  20.1104.  The  licensee  may  use  written 
estimates  of  dose  provided  to  an  individual 
at  termination  of  employment  pursuant  to 
S  19.13(e)  until  the  flnally  determined 
personnel  monitoring  data  are  available. 
The  licensee  shall  include  dose  received  as 
a  result  of  over-exposures,  accidents,  and 
emergencies,  but  shall  not  include  dose 
received  during  planned  special  exposures. 

Item  12.  Enter  that  portion  of  the  summation 
of  dose  equivalent  for  each  body  part  that 
has  exceeded  the  annual  limit  for  that  body 
part  in  any  year  during  the  lifetime  of  the 
individual. 

Item  13.  Enter  the  summation  of  dose 
equivalent  received  during  planned  special 
exposures.  Separate  entries  shall  be  made 


for  whole  body  (WB).  lens  of  eye  (Eye), 
skin  (Skin),  and  extremities  (Ext).  Note  that 
the  provisions  for  planned  special 
exposures  do  not  apply  to  the  intake  of 
radionuclides. 

Item  14.  Enter  whether  the  data  on  doses 
were  obtained  from  records  (enter  "R"), 
estimates  of  dose  (enter  "E")  provided  at 
termination  of  very  recent  employment  in 
the  absence  of  the  finally  determined  dose, 
or  assumed  (enter  "A")  in  the  absence  of 
records  in  accordance  ««rith  I  20.1104. 

Item  15.  Self-explanatory. 

Item  16.  Self-explanatory. 

Item  17.  Self-explanatory. 

Item  18.  Self-explanatory. 

Item  19.  Self-explanatory. 

Item  20.  Self-explanatory. 

Item  21.  This  space  should  be  used  to  record 
any  unusual  or  limiting  information  about 
the  data  recorded  on  the  form.  This  should 
include  data  on  intake  of  radionucUdes 
prior  to  (effective  date);  particuiariy  the 
kinds  or  quantities  of  radionuclides  listed 
in  Table  3.  {  20.205.  It  could  include 
notation  of  contribution  to  dose  from 
multiple  employments  during  a  period,  or 
dose  received  by  the  individual  as  a  patient 
during  medical  diagnosis  and  therapy. 

Item  22.  The  employee  must  certify  that  the 
information  in  Items  5, 6.  and  7  is  accurate 
and  complete  to  the  best  of  the  individual's 
knowledge.  The  date  is  the  date  of  the 
individual's  signature. 

Item  23.  This  certification  may  be  used  to 
implement  the  provision  for  acceptance  of 
an  up-to-date  NRC  Form  4  when 
countersigned  by  an  appropriate  ofTicial  of 
the  most  recent  or  current  employer  (see 
i  20.1104(d)). 

Revised  NRC  Fonn  S— Current  Occupatianal 
Radiation  Exposive 

Revised  NRC  Form  5  is  appended  for  the 
convenience  of  those  who  may  wish  to 
comment  on  the  proposed  regulations.  It  is 
not  a  part  of  the  regulations.  However,  the 
Commission  does  solicit  comments  on  its 
content.  If  the  proposed  regulations  are 
adopted  and  codified  in  Title  10  of  the  Code 
of  Federal  Regulations,  the  form  will  be  used 
as  a  current  record  of  occupational  radiation 
doses  for  each  individual  for  whom  personnel 
monitoring  is  required  by  S  20.502. 

MIXING  CODE  7SS0-01-M 


MRC  PORH  5 
10  CFR  20 
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InstnictioDB  for  Praparation  of  NRC  Form  5 

The  preparation  and  safekeeping  of  this 
form,  or  a  clear  and  legible  record  containing 
all  the  information  required  on  this  form,  is 
required  by  {  20.1106  of  "Standards  for 
Protection  Against  Radiation,"  10  CFR  Part 
20,  as  a  current  record  of  occupational 
radiation  doses.  Such  a  record  must  be 
maintained  for  each  individual  for  whom 
personnel  monitoring  is  required  by  {  20.502. 
Listed  below  by  item  are  instructions  and 
additional  information  pertinent  to 
completing  this  form. 
Item  1.  Self-explanatory. 
Item  2.  Self-explanatory,  except  that  if  an 
individual  has  no  social  security  number 
the  word  "None"  shall  be  inserted. 
Item  3.  Self-explanatory. 
Item  4.  Self-explanatory. 
Item  5.  Enter  the  specific  dates  that  the 
individual  monitoring  measurement  was 
initiated  and  terminated.  Entries  shall  be 
for  periods  of  time  not  exceeding  1 
calendar  quarter.  For  individuals  under 
continuous  monitoring,  doses  received  over 
a  period  less  than  a  calendar  quarter  need 
not  be  separately  entered  on  the  form 
provided  that  the  licensee  maintains  a 
current  record  of  the  dose  received  by  the 
individual. 
Item  6.  Enter  the  external  dose  equivalent 
recorded  for  the  lens  of  the  eye.  The  dose 
to  the  lens  of  the  eye  is  the  eye  dose 
equivalent,  unless  the  licensee  evaluates 
the  dose  to  the  lens  through  whatever 
shielding  is  present,  or  unless  the  eyes  are 
protected  with  shields  having  a  tissue 
equivalent  thickness  of  at  least  700  mg/ 
cm'.  When  the  eyes  are  protected  with 
shields  having  at  least  700  mg/cm'  the  dose 
to  the  lens  of  the  eye  is  the  deep  dose 
equivalent.  Do  not  include  the  dose 
received  during  planned  special  exposures. 
Items  7  and  8.  Enter  the  external  dose 
equivalent  recorded  for  the  skin  and  for  the 
extremities,  respectively.  The  dose  to  the 
skin  and  the  extremities  is  the  shallow 
dose  equivalent,  and  shall  be  averaged 
over  10  cm'  in  the  region  of  the  highest 
exposure.  Do  not  include  the  dose  received 
during  planned  special  exposures. 
Item  9.  Enter  the  external  deep  dose 
equivalent  to  the  whole  body.  The  licensee 
may  assess  deep  dose  equivalent  through  a 
tissue  equivalent  absorber  of  300  mg/cm' 
as  for  eye  dose  equivalent.  Include  any 


dose  received  as  a  result  of  overexposures, 
accidents,  and  emergencies,  but  do  not 
include  doses  received  during  plaimed 
special  exposures. 

Item  10.  Enter  the  dose  equivalent  received 
during  planned  special  exposures.  Separate 
entries  shall  be  made  for  whole  body 
("WB"),  lens  of  the  eye  ("Eye"),  skin 
("Skin"),  and  extremities  ("Ext").  Note  that 
the  provisions  for  planned  special 
exposures  do  not  apply  to  the  intake  of 
radionuclides. 

Item  11.  Identify  the  name  and  lung  clearance 
class  of  each  radionuclide  to  which  the 
individual  has  been  exposed.  If  the  licensee 
does  not  choose  to  identify  and  determine 
the  intake  of  each  individual  radionuclide 
in  a  mixture,  or  if  the  individual  has  been 
exposed  to  an  unknown  mixture  of 
radionuclides,  enter  "Unknown  Mixture."  If 
the  exact  composition  or  the  respective 
concentrations  of  radionuclides  in  a 
mixture  is  unknown,  the  licensee  may  treat 
the  total  activity  taken  into  the  body  in 
terms  of  that  radionuclide  having  the  most 
limiting  ALI  and  enter  "Mixture"  and  the 
identity  of  the  controlling  radionuclide. 

Item  12.  Enter  the  best  assessment  of  the 
amount  of  each  radionuclide,  in  ^Ci,  taken 
into  the  body  of  the  individual  during  the 
monitoring  period.  If  the  hcensee  has  used 
the  provisions  for  mixtures  in  Item  II,  enter 
the  total  activity  taken  into  the  body.  It 
may  be  assumed  that  exposure  to  uniform 
concentrations  (DAC)  of  a  radionuclide 
listed  in  Appendix  B,  10  CFR  Part  20,  for 
2,000  hours  (40  hours  per  week  for  50 
weeks  per  years,  using  an  inhalation  rate  of 
2X10*  ml /minute]  will  result  in  an  intake 
equal  to  the  ALI.  Exposure  at  uniform  DAC 
for  fractions  of  the  2.000  hours  may  be 
assumed  to  result  in  proportional  fractions 
of  the  intake  limit.  If  the  provisions  of 
S  20.205  for  controlling  exposures  involving 
radionuclides  with  very  long  effective  half- 
lives  are  used,  enter  the  radionuclide 
burden  in  each  significantiy  exposed  organ 
as  determined  by  bioassay.  In  this  case,  the 
calculational  techniques,  models,  and  any 
specific  information  on  the  physical  and 
biochemical  properties  of  the  radionuclides 
involved  and  their  behavior  in  the 
individual  shall  be  specifically  referenced 
or  documented  in  the  exposed  individual's 
record. 

Item  13.  Calculated  the  percentage  of  the  ALI 
represented  by  the  intake  of  each 


radionuclide  (Item  12)  during  the 
monitoring  period  and  enter  the  sum  of  the 
percentages  in  Item  13.  If  one  of  the 
provisions  for  mixtures  in  Item  D  is  used, 
calculate  the  |>ercentage  of  the  ALI  listed 
for  the  most  limiting  radionuclide  present 
in  the  mixture,  or  the  ALI  for  Unknown 
Mixtures,  listed  in  Appendix  B,  10  CFR  Part 
20,  as  appropriate  for  the  chosen  provision. 
If  the  provisions  of  {  20.205  are  used,  enter 
the  sum  of  the  precentages  of  the  annual 
dose  limits  represented  by  the  weighted 
annual  dose  equivalents  to  each  of  the 
significantly  exposed  organs  or  tissues. 

Item  14.  Multiply  the  percentage  value  in  Item 
13  by  5  rems  and  enter  the  product  in  Item 
14.  This  assumes  that  an  intake  equivalent 
to  one  ALI  will  result  in  a  committed 
effective  dose  equivalent  of  5  rems.  If  the 
provisions  of  §  20.205  are  used,  enter  both 
the  annual  effective  dose  equivalent  and 
the  50-year  committed  effective  dose 
equivalent  assoicated  with  the  intake. 

Item  15.  Enter  the  sum  of  the  external  whole 
body  deep  dose  equivalent  (Item  9]  and  the 
internal  committed  effective  dose 
equivalent  (Item  14]  received  by  the 
individual  during  the  current  monitoring 
period.  If  the  provisions  of  S  20.205  are 
used  also  enter  the  sum  of  the  external 
whole  body  deep  dose  equivalent  and  the 
internal  effective  dose  equivalent 

Item  16.  Add  the  effective  dose  equivalent 
summation  (Item  15)  for  each  monitoring 
period  to  the  previous  summation  of 
effective  dose  equivalent  recorded  for  the 
year  and  enter  the  new  summation  in  Item 
16. 

Item  17.  Enter  the  portion  of  the  effective 
dose  equivalent  entered  in  Item  16  that 
exceeds  the  5-rem  aimual  limit. 

Item  18.  This  space  should  be  used  to  record 
any  unusual  or  limiting  information 
about  the  data  recorded  on  the  form. 
Hiis  could  include  data  on  intake  of 
radionuclides  prior  to  (effective  date), 
notation  of  contribution  to  dose  from 
multiple  employments  during  a  period, 
dose  received  by  the  individual  as  a 
patient  during  medical  diagnosis  and 
therapy  or  dose  to  the  embryo/fetus  of  a 
declared  pregnant  woman. 

[FR  Doc.  85-29249  Filed  12-19-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Mnimum  Wages  for  Federal  and 
FederaMy  Assisted  Construction; 
General  Wage  Determination 
DeciiionB 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
Mnge  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
pVojects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
beneHts  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1031.  as  amended  (46  Stat. 
1494,  as  amended  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  part  1  of 
subtitle  A  of  title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates.  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Order  9-83,  48  FR  35736  (1983).  and  6-84. 
49  FR  32473  (1984).  The  prevailing  rates 
and  fringe  benefits  determined  in  these 
decisions  shall,  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 


construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Deteimination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
t)enefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  5.1  (including  the  statutes  listed  at 
36  FR  306  (1970)  following  Secretary  of 
Labor's  Order  No.  24-70)  containing 
provisions  for  the  payment  of  wages 
which  are  dependent  upon 
determination  by  the  Secretary  of  Labor 
under  the  Davis-Bacon  Act;  and 
pursuant  to  the  provisions  of  Part  1  of 
Subtitle  A  of  Title  29  of  Code  of  Federal 
Regulations.  Procedure  for 
Predetermination  of  Wage  Rates,  48  FR 
19533  (1983)  and  of  Secretary  of  Labor's 
Orders  6-84,  49  FR  32473  (1984).  The 
prevailing  rates  and  fringe  benefits 
determined  in  foregoing  general  wage 
determination  decisions,  as  hereby 
modified,  and/or  superseded  shall,  in 
accordance  with  the  provisions  of  the    • 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 


federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  f>er8on.  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration.  Wage  and  Hour 
Division,  Office  of  Program  Operations, 
Division  of  Wage  Determinations. 
Washmgton.  D.C.  20210.  The  cause  for 
not  utilizing  the  rulemaking  procedures 
prescribed  in  5  U.S.C.  553  has  been  set 
forth  in  the  original  General 
Determination  Decision. 

Modification  to  General  Wage 
Deteiminatioii  Decisions 

The  nimibers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Arkansas: 

AR85^4045 „ ~.  Oct.  18. 1985. 

Florida: 

FLBS-3038 July  12,  1985. 

Massachusetts: 

MA8S-3013 Mar.  15, 1985. 

MA85-3014 Do. 

MA85-301S Do. 

Nevada: 

NV85-5014 June  29,  1984 

NV84-S014 June  8,  1984. 

Oklahoma: 

OK85-4051 Nov.  29, 1985 

OK85-4052 ™.  Do. 

Pennsylvania: 

PA84-3004 Feb.  17. 1964. 

Rhode  Island: 

RI84-3042 Nov.  30. 1984. 

Washington: 

WA85-5038 Oct.  4, 1985. 


Signed  at  Washington,  DC  this  13th  day  of 
December  1985. 
lamas  L.  Valin, 
Assistant  Administrator. 

■NJJNQ  COOC  «ia-S7-M 


AJI>IFICrU-la«>  P.    1 


!CX)IFICATICNS  P.   2 


DECISION   NO.    m85-4045    - 
MOD   NO.    3     (50''R4  25Tr 
6ctober   18,    1985) 
Clark,    Garland   (   Hot 
Springs  Cos.    Arkansas 

OMIT: 

PLUMBERS/PIPEFITTERS : 
Within  10  miles  of 

Garland  Co.  Courthousi 
Over  10  niles  from 
Garland  Co.  Courthouse 

ADD: 

PLUMBERS/PIPEFITTERS ! 

Commercial  buildings, 
schools,  colleges.  Uni- 
versities, Hotels,  Hotel! 
Banks,  All  two  (2)  storit 
and  under;  shopping 
centers,  super-markets 
malls,  fast  foods, 
theaters  and  churches, 
warehouses  one  (1)  story, 
hospitals,  one  (1)  and 
two  (2)  stories, 
hospital  additions  and 
remodels  of  $500,000.00 
or  less 

All  other  work  with  the 
exception  of  that  listed 
above 


S13.07    $1.98 
13. 9T      1.98 


$12.07 


14.37 


rfiii«> 


DECISION   NO.    MA85-3015    - 
MOD.     «4 

(50  FR   10500   -  March    15, 
1985) 
Berkshire,    Franklin, 
Hampden  and  Hampshire 
i  Counties,    Massachusetts 


CHANGE: 

LABORERS 

(BUILDING) 

Group   1 

Group   2 

Group   3 

Group   4 

Group  5 

HEAVY    t 

HIGHWAY 

Area  1 

Class 

I 

Class 

II 

Class 

111 

Class 

IV 

Area   2: 

Class 

I 

Class 

II 

Class 

III 

Class 

IV 

S1.9R 


DECISION  NO.  FL85-3C38- 
MOD.  «1 

(July  12,1985  in  50  FR 
28505) 
Dade  County,  Florida 

CHANGE: 


PLUMBERS : 
Commercial  Buildings 
of  five  stories  or  less, 
except  hospitals , 
manufacturing  plants, 
Hiaml  International 
Airport;    

SPRINKLER  FITTERS 


H«ufty 


$11.94 
16.20 


$3.41 
3.48 


ADD; 

LABORERS 
HEAVY  (  HIGHWAY 
Area  1 
Class  5 
Flaggers 


■Mc 
RIM 

MmMi 

13.35 

3.70 

13.60 

3.70 

14.10 

.3.70 

14.10 

3.70 

14.35 

3.70 

13.35 

3.70 

13.60 

3.70 

14.10 

3.70 

14.35 

3.70 

14.05 

3.70 

14.25 

3.70 

14.80 

3.70 

15.95 

3.70 

9.75 

3.70 

(2) 


DECISION  NO.  MA85-3013 

MOD  «4 

(50  FR  10547-March  15, 
1985) 
Essex,  Suffolk,  Middlesex 
Norfolk,  Bristol,  Plymouth 
Barnstable,  Dukes, 
Nantucke  Counties, 
Massachusetts 

Change ; 

LABORERS  (BUILDING) : 

Class  I 

Class  II 

Class  III 

Class  IV 

Class  V 
LABORERS  (WRECKING): 
Area  1 : 

Class  I 

Class  II 

Class  III 

Class  IV 

Class  V 

Area  2: 

LABORERS  (HEAVY  t  HIGHWAY) 

Class  I 

Class  II 

Class  III 

Class  IV 
Tunnels,  caisson  and 
Cylinder  Work  in  Com' 
pressed  Air: 


Class  V-A 
Class  V-B 
Class  V-C 
Class  V-D 
Class  V-E 
Free  Air  Operation : 
Shield  driven  and  liner 
plate  in  free  air: 

Class  VI-A 

Class  VI-B 
cleaning  concrete  and 
caulking  tunnel  (both 
new  and  existing); 

Class  VI-C 

Class  VI-D 


14.05 
14.30 
14.80 
15.05 
14.80 


10.70 
13.80 
13.90 
14.05 
14.30 


14.05 
14.25 
14.80 
15.95 


19.83 
21.33 
21.50 
21.57 
22.07 


15.35 
14.50 


14.50 
14.825 


3.70 
3.70 
3.70 
3.70 
3.70 


3.55 
3.55 
3.55 
3.55 
3.55 


3.70 
3.70 
3.70 
3.70 


3.70 
3.70 
3.70 
3.70 
3.70 


3.70 
3.70 


3.70 
3.70 


DECISIW  ID.   MA8S-3013, 
00lfl"D: 

Rock  shaft,  concrete 
lining  of  same  and 
tunnel  in  free  air: 

Class  VI-E 

Class  VI-F 

Class  VI-G 

Class  VI-H 
LABORERS  (OPEN  AIR  CAIS- 
SONS, UNDERPINNING  AND 
TEST  BORING  INDUSTRIES) 
Open  Air  Caisson, 
Underpinning  Work  and 
Boring  Crew: 

Class  I-A 

Class  I-B 
Test  Boring: 

Class  II-A 

Class  II-B 

Omit: 
Laborers 
Wrecking 

Group  6 

Asbestos  Removers 

Add: 
Laborers 
Wrecking 
Group  7 


(3) 


14 

25 

3 

70 

14 

40 

3 

70 

14 

50 

3 

70 

15 

35 

3 

70 

14.05 
14.80 


14.05 
14.92 


14.55 


14.80 


3.70 
3.70 


3.70 
3.70 


3.00 


3.55 
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DECISION  DO.  MAB5-3014  - 
MOD.  i4 

(50  FR  10594  -  March  15, 
1985) 
Worcester  County, 
Massachusetts 

CHANGE ; 

LABORERS : 
;  Building  Construction: 
Group  1 
Group  2 
;   Group  3 
■   Group  4 
Group  5 
Wrecking: 
Group  1 
I   Group  2 
Group  3 
Group  4 
I   Group  5 
i   Group  6 
\    HEAVY  i   HIGHWAY 
I  CONSTRUCTION 
Group  1 
Group  2 
!   Group  3 
Group  4 
Tunnels,  Caisson  and 
Cylinder  Work  in 
Compressed  Air; 
Group  5-A 
Group  5-B 
j   Group  5-C 
I   Group  5-D 
I   Group  5-E 

Free  Air  Operation: 
>  Sheild  driven  and  Liner 
Plate  in  Free  Air: 
Group  6 -A 
Group  6-B 
i  Cleaning  Concrete  and 
\   Caulking  Tunnel  (Both  new 
I  and  existing) ; 
Group  t-C 
Group  6-D 
Rock  shaft.  Concrete 
Lining  of  same  and  Tufinel 
in  Free  Air: 
Group  6-E 
Group  6-F 
Group  6-G 
Group  6-H 


!4CDIFICATI0^S  P.  3 


14.05 
14.30 
14.80 
15.05 
14.80 

10.70 
13.80 
13.90 
14.05 
14.30 
14.55 


14.05 
14.25 
14.80 
15.04 


19.83 
21.33 
21.50 
21.57 
22.07 


15.35 
14.50 


15.40 
14.825 


14.25 
14.40 
14.50 
15.35 


3.70 
3.70 
3.70 
3.70 
3.70 

3.55 
3.55 
3.55 
3.55 
3.55 
3.55 


3.70 
3.70 
3.70 
3.70 


3.70 
3.70 
3.70 
3.70 
3.70 


3.70 
3.70 


3.70 
3.70 


3.70 
3.70 
3.70 
3.70 


[xi:isioi<:  i«.  MASS- 3014, 

CDWT'D: 
OPEN  AIR  CAISSON,  UNDER- 
PINNING AND  TEST  BORING 
INDUSTRIES: 
Open  Air  Caisson,  Underf- 
Pining  Work  and  Boring 
Crew 
Group  1-A 
Group  1-B 
Test  Boring: 
Group  2 -A 
Group  2-B 


OMIT 

LABORERS 
Wrecking: 
Group  6 
Asbestos  Removers 


ltf>D: 

LABORERS 
Wrecking: 
Group  7 
Asbestos  Removers 


(4) 


Hoirly 


14.05 
14.92 


14.55 


14.80 


3.70 
3.70 


3.70 
3.70 


3.00 


3.55 


.^CDIFICATIONS  P.   4 


DECISION  NO. 
NOD  16 


NV84-5017 


(49  FR  26874-June  29,  198« 
Washoe  County,  Nevada 

Change : 
Power  Equipment  Operators: 
(Except  Piledriving  and 
Steel  Erection) : 
Group  1-A 
Group  2 
Group  3 
Group  4 
Group  5 
Group  6 
Group  7 
Group  8 
Group  9 
Group  10 
Group  10-A 
Group  11 
Group  11 -A 

Group  1-A  ^ 

Group  2 

Group  3 

Group  4 

Group  5 

Group  6 

Group  7 

Group  8 

Group  9 

Group  10 

Group  10-A 

Group  11 

Group  11 -A 
Fringe  Benefits:  S7.29 


Area  1 


15.17 
15.44 
16.18 
16.48 
16.65 
16.90 
17.49 
17.81 
18.16 
18.35 
18.59 
20.23 
Area  3 


IT7ST 
17.17 
17.44 
18.18 
18.48 
18.65 
18.90 
19.49 
19.81 
20.16 
20.35 
20.59 
22.23 


Area   2 


16.67 
16.94 
17.68 
17.98 
18.15 
18.40 
18.99 
19.31 
19.66 
19.85 
20.09 
21.73 
Area  4 


18.17 
18.44 
19.18 
19.48 
19.65 
19.90 
20.49 
20.81 
21.16 
21.35 
21.59 
23.23 


CeCISICN  NO.   NV84-5017    (Oont) 


Piledriving: 

Group  1 

Group  1-A 

Group  1-B 

Group  2 -A 

Group  2-B 

Group  2-C 

Group  2-D 

Group  3 

Group  3-A 

Group  4 

Group  5 

Group  6 
Steel  Erection: 

Group  1 

Group  2 

Group  3 

Group  4 

Group  4 -A 

Group  5 

Group  6 

Group  7 

Group  8 

Group  9 


V 


(5) 


15.61 
16.16 
16.47 
16.47 
17.33 
17.67 
17.91 
18.14 
IB. 33 
19.70 
19.98 
21.77 

16.36 
16.94 
18.58 
18.79 
19.30 
20.09 
20.77 
21.25 
21.71 
23.37 


7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 

7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
7.29 
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DECISION  NO. 
MOO  116 


NVB4-S014 


Ui   PR  26986- June  8,  1^84 1 
Statewide  (does  not  includ< 
the  te«t  Range,  or  Buildin< 
construction  in  Churchill, 
Lyon  and  Mineral  Counties, 
or  Highway  construction 
in  Douglas  County),  Nevada 

Change ! 
PCmtR   EQUIPMENT  OPERATORS 
Remaining  Counties: 
Power  Equipment 
Operators  Except 
Piledriving  and 
Steel  Erection: 
Group  1-A 
Group  2 
Group  3 
Group  4 
Group  S 
Group  6 
Group  7 
Group  8 
Group  9 
Group  10 
Group  10-A 
Group  11 
Group  11-A 

Group  1-A 
Group  2 
Croup  3 
Group  4 
Group  5 
Group  6 
Group  7 
Group  8 
Group  9 
Group  10 
Group  10-A 
Group  11 
Group  11-A 

FRINGE  BENEFITS: 
$7.29 


MQoiFiCA'nae  p. 

b 

DBCISIOM  to.  NV84-5014(Ccnt.) 

HMrty 

rt^m 

NMlv 

turn 

fm 

1  j    1  ^j>  vi  .•*  ■.^I   • 

'iieoriving . 

Group  1 

15.61 

7.29 

Group   1-A 

16.16 

7.29 

Group   1-B 

16.47 

7.29 

Group   2-A 

16.47 

7.29 

Group   2-B 

17.33 

7.29 

Group  2-C 

17.67 

7.29 

Group  2-D 

17.91 

7.29 

Group  3 

18.14 

7.29 

Gro<9   3-A 

18.83 

7.29 

Group  4 

19.70 

7.29 

Group  5 

19.98 

7.29 

Group   6 

21.77 

7.29 

Steel  Erection: 

Area   1 

Area   2 

Group   1 
Group   2 

16.36 
16.94 

7.29 
7.29 

14.54 

14.14 

15.17 

16.67 

Group   3 

18.58 

7.29 

15.44 

16.94 

Group  4 

18.79 

7.29 

16.18 

17.68 

Group  4 -A 

19.30 

7.29 

16.48 

17.98 

Group   5 

20.09 

7.29 

16.65 

18.15 

Group  6 

20.77 

7.29 

16.90 

18.40 

Group   7 

21.25 

7.29 

17.49 

18.99 

Group   8 

21.71 

7.29 

17.81 

19.31 

Group   9 

23.37 

7.29 

18.16 

19.66 

18.35 

19.85 

18.59 

20.09 

20.23 

21.73 

Area    3 

Area   4 

16.64 

17.64 

17.17 

18.17 

17.44 

18.44 

18.18 

19.18 

18.48 

19.48 

18.65 

19.65 

18.90 

19.90 

19.49 

20.49 

19.81 

20.81 

20.16 

21.16 

20.35 

21.35 

20.59 

21.59 

22.23 

23.23 

(6) 

MQUIFICATiaMS  P.  6 


PECISIOW  NO.    RI84-3042   - 
MOD.    Ill 
(49  FR  47171    -  November   3C- 
1984) 
Statewide,    Rhode  Island 

CHANGE; 

LABORERS: 
Flagmen 

(Building  Construction) 
Laborers;    Carpenters 
Tenders;    Cement   Finisher 
Tenders;    Mason  Tenders; 
Scaffold  Erectors  i 
Wrecking  Laborers 
Asphalt  Raicers;    Adzeman; 
pipe-trench  Bracers; 
Demolition  Burners;    Cha 
in  Saw  Ops.;    Fence  i 
Guard  Rail  Erectors; 
Setters  of  Metal  Forms 
for  Roadways;    Plpelayers 
Riprap  k   Dry  Stonewall 
Builders;    Highway   Stone 
Spreaders,    Pneumatic 
Tools  Ops.,   Wagon  Drill 
Ops.,    Tree  Trimners; 
Barco  Type  Jumping  tamp- 
ers;   Scaffold  Builders; 
Mortar  Mixers 
Pre-cast   Floor  i  Roof 

Plant  Erectors 
Air  Tracjc  Ops.;    Blocic 
Pavers;    Rammers;    & 
Curb  Setters 
Blasters;    Powdermen 
LABORERS 

(Heavy   (   Highway 
I       Construction) : 
,         Laborers;    Carpenters 
I  Tenders;    Cement   Finish 

ers,    Tenders;    Mason 
Tenders;    Scaffold 
Erectors    fc  WrecJiing 
laborers 
Concrete   (   Power  Buggy 
Ops.;    Concrete   Saw  Op« 
Demolition  Burners; 
Fence   (  Guard  Rail 
Erectors;    Highway 
Stone  Spreaders;   Ma- 
son Tenders;   Mechani- 
cal  Grinder  Ops.; 
Mortar  Mixers;    Pipe 
Trench  Bracers; 


10.50 


14.95 


15 

25 

2 

80 

15 

45 

2 

80 

15 

70 

2 

80 

16 

95 

2 

80 

14.95 


rnaaa 


PglSION  JO.  RI84-3042   (Cbnt'db  JJjJJ^ 


2.80 


2.80 


2.80 


Pneumatic  Tool  Ops.; 
Riprap  (  Dry  Stone 
Wall  Builders;  Scaf- 
fold Erectors;  Setters 
of  Metal  Forms  for 
Roadways;  Wagon  Drill 
Ops . ;  Wood  Chipper 
Ops. 

Air  Trac)c  Drill  Ops.; 
Bride  Pavers;  Bloc)c 
Pavers;  Rammers;  Curb 
Setters 

Blaster  t  Powdermen 


(7) 


15.20 


16.20 
1C.9S 


FrMfl 


2.80 


2.80 
2.80 
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.*JOIFICAViaiS  p.    7 


DECISION  NO. :    OKB5-4051 
ii6b  M.:  1  -   t5ll>1>49»9- 
NovWBbar   29,    1985 

Mf  alf  • ,  Backhan,  Blalna, 
Caddo , Canad Ian , Car tar , 
Cleveland .Canancha. Cotton, 
Custer, Dewey, Ellis, 
Garfield, Garvin, Grady, 
Grant , Greer , Harmon , Harper , 
Jackson, Jeff erson, John- 
ston, Kay,  Kingfisher,  Kiowa, 
Lincoln, Logan, Love, 
Mcclain, Major, Mar shall, 
Murray, Noble, Oklahoma, 
Payne, Pontotoc, Roger  Willi 
Pottawatonla, Seminole, 
Stephens, Tillman, Washita. 
Woodv,    t   Woodward   Countiei 
Oklahoma. 

ADD: 
SOFT   FLOOR   LAYERS 

CHANGE: 
PLUMBERS    -    AREA    1 : 
Mechanical   contracts 
under   SISO.OOO.DO 
Mechanical  contracts 
of   SISCOOO.CO   t   ove 


LABORERS:    AREA    III 

Group  I 
Group  II 


14.60 


14.00 
15.56 


7.50 
8.00 


DECISION  NO. 


November  29,  1985) 

Adair,  Atoka,  Bryan,  Coal, 
Cherokee,  Craig,  Creek 
Delaware,  Haskell,  Hughes, 
Leflore,  Latimer,  Hclntosi 
Hayes,  Muskogee,  Nowata 
Okfuskee,  Okmulgee,  Osage, 
Ottawa,  Pawnee,  Pittsburg, 
Pushmataha,  rogers,  Tulsa, 
Sequoyah,  Wagoner,  and 
Washington  Cos.,  Oklahoma 

CHANGE: 


2.03 


2.475 
2.475 


1.31 
1.31 


OK85-4052 


ELEVATOR  CONSTRUCTORS: 
Area  I 

Journeymen 

Helpers 

Probationary  Helper 


$15.05 
70tJR 
SOUR 
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S3.29-t 


3.29-t 


DECISION  NO.  PA84-3004  - 
MOD.  48  r~ 

(49  FR  6209  -  February  17, 
1984) 
Armstrong,  Beaver,  Butler, 
Fayette,  Indiana,  Washing- 
ton, Allegheny  i 
Westmoreland  Counties, 
Pennsylvania. 

OMIT: 

LABORERS: 
Zones   1,    II    i    III 

ADD: 

LABORERS 

Class   1 

'     Class    2 


(8) 


12.75 
12.90 


rrtmtt 


23.6% 
23.6% 


HwiMr 


Friltft      I 


LABORERS   CLASSIFICATION   DEFINITIONS 


Class  1  -  COMMON  LABORER: 

Building  laborer.  Brick  removal  for  alterations,  carryable  pumps. 
West  Brick  Buggy  or  similar  ,  walk  behind  forklift  or  similar  (non 
self-propelled),  stripper  and  mover  of  forms  as  follow  -  cement 
masons  and  footers,  tool  roon^man,  all  material  conveyors  (regardless 
of  power  used,  including  starring  and  stopping),  pouring  of  mortar 
or  aggregate  into  blocks  or  voids. 


Class  2 


SKILLED  LABORER: 


Air  tract  helper,  asbestos  removal,  west  brick  buggy  or  similar 
(self  propelled,  power  wheelbarrows  and  buggies,  waltlbehind  forklift 
or  similar  (self-propelled),  wagon  drill  helper,  drill  runner,  drill 
runner's  helper  (including  drill-mounted  on  truck,  track  or  similar), 
blaster's  helper,  all  operators  of  compacting  equipment,  pipelayer, 
burner,  jackhammer  man  -  concrete  buster,  vibrator  operator,  clay  spade 
and/or  similar,  concrete  saw  operator,  hod  carrier,  scaffold  builder, 
air  track  operator,  bell  and  bottom  man  on  furnaces  and  stacks,  grout 
machine  feeder  and  pump  operator,  gunnite  machine  operator  ofU  similar, 
gunnite  machine  potman  or  similar,  lancer  helper,  mortar  mixer,  mortar 
mixer  machine  (regardless  of  power  used,  including  starting  and 
stopping),  wagon  drill  operator,  gunnite  nozzleman,  laser  cleaner, 
blaster,  lancer. 

(9) 
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oixnsicw  ro.  w8S-5038  -  uoiu 


(50  FR  40782  -  October  4,  1985) 
Ada»,  Asotin,  *Benton,Colixnbia 
*Dcuglas,  Ferrj,  *rranl0.in, 
Garfield,  Grant,  Linooln, 
*Qltano9Bn,  PeixJ  Oreille,  Steven 
JNULla  tklla  i  Mtitmn  Counties 
'Mshington 


CHANGE: 
ASBESTOS  WORKERS 
SPRINKLER  FITTERS 
OMIT: 
TRUCK  DRIVERS  AREA  1: 
Omit  rates  and 
Classifications. 
ADD: 
TRUCK  DRIVERS: 
Area  1:   O.O.E.  Hanford 
Site  in  Benton  and 
Franklin  Counties: 
Group  1 


$20.15 
19.17 


12.75 


4,10 


TRUCK  DRIVERS  (Cont'd): 

Group 

2 

Group 

3 

Group 

4 

Group 

5 

Group 

6 

Group 

7 

Group 

B 

Group 

9 

Group 

10 

Group 

11 

Group 

12 

Group 

13 

Group 

14 

Group 

IS 

T«bCK  DRIVMS  CLASSIFICATIO.JS 
Area  1 : 

Croup  1:  Escort  Orivor  or  Pnot  car  tender  sno  svaiapor 
nauling  eaployoos  or  ■atonal 


Pick  up 


Group  3:      Flat  Boo  Truck.  ■Ingle  roar  oilo:  fork   Lift.  3.000  lbs. 
ana  unoor:  Lovorporson  leaoing  Trucks  at  Bunkers;  Soodor  and  Muichor: 
Stationary  Fua1  Operator;  Taara  Driver;  Tractor  (saaM  ruBbsr  tlroO 
Pulling  trailer  or  slnllar  aqulpoant);  Bator  Tank  Truck.  I . BOO 
gal  Ions 

Group  3:   Bus  Orivor  or  Eaployoonaul  Driver:  Flat  Bed  Truck,  ouai  rear 
aKio;  Power  Boat  nauling  anpioyeos  or  natariai;  Tireporson  No.  i 

Group  4:   Buggy  Mobiis  and  siniiar;  Bulk  Csaent  Tanker;  oil  Tank 
Driver;  Power  Operated  Swooper;  Straodio  Carrier  (Ross  Myster  end 
Slollar);  Transit  Mixers  and  Trucks  nauling  concroto  O  yds.  and 
under):  Trucks,  side.  and.  and  eottoo  duap  (under  c  yds);  watar 
Tank  Truck.  t.SOl  -  4.000  gall  one 

Group  S;   auto  Crane.  2.000  IBS.  capsci ty ;  ««uik  Coaent  Spreader; 
Duaptor  ((  yds.  and  under);  Fist  Bod  Truck  (with  nydrau! ic  systan); 
Fork  Lift  (3,001  -  1C.0O0  IPs);  RuPOer-tireo  Tunnel  Ouapo;  Scissor 
Truck;  Slurry  Truck  Driver;  Transit  Mixers  snd  Trucks,  hauling 
concrete  over  3  yd  to  C  yO;   wrecker  and  Tow  Trucks;  Fuel  Truck 
Driver;  steaa  Cleaner  and  Wasner ;  water  tank  truck  4.001  to  (.000 
ga 1 1 ons 

Group  «:   Service  Greaser;  Tireporson  No.  3;  Truck,  side,  end,  snd 
Bottoa  Duap  (over  c  yds.  to  13  yds  ) ;  Oil  Distributor  Driver  (road, 
Boot  Person,  Lever  Person,  Tender);  Burner,  cutter,  ana  welder 

(10) 
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DECISION  NO.  WA8S-5038 
(Cont'd) I 


SMC 

Frkw 

14.94 

4.10 

14.98 

4.10 

15.04 

4.10 

15.13 

4.10 

15.34 

4.10 

15.38 

4.10 

15.44 

4.10 

15.48 

4.10 

15.59 

4.10 

15.63 

4.10 

15.94 

4.10 

16.08 

4.10 

16.24 

4.10 

16.38 

4.10 

TRUCK  DRIVERS  CIASEIFICATIONS  (Cont'd) 


Group  T:   a-Fraae;  Watar  Tank  Truck.  C.OOI  to  i.OOO  gallons 

Qrotip  •:  Duaptor  (ever  (  yards);  Transit  Mixers  and  Trucks  nauling 
concrete  (•  yards  to  10  yards);  Trucks,  side.  end.  and  bottoa  duap 
(over  13  yards  including  30  yards);  Seal  Truck  and  Trailer,  Lowboy 
BO  tons  and  under 

Group  •:  LOW  Boy  (over  BO  ton);  Hater  Tank  Trucks.  S.OOI  to  10,000 
gallona;  Tractor  witn  steer  Trailer;  Truck  aounteo  Crane  witn  load 
Bearing  aurfaca,  either  aounteO  or  pulled 

Group  10:   Transit  Mixsr  snd  Trucks  hauling  conerete  (10  yds.  to  II  '^' 
yds);  Trucks,  side.  end.  ana  Bottoa  duap  (over  30  yds.  including 
30  yds);  Kater  Tank  Truck  dO.OOi  to  13,000  gallons):  Fork  Lift. 
over  K.OOO  lbs.;  Fianarty  Spreader  Box  Driver;  Flew  Beys;  Seal- 
end  Duaps 

Group  11:   Mochsnic,  Fisld 

Group  13:   Tournarocker ,  D.w. 'a  and  siaiiar,  with  3  or  4  wheel  power 
tractor  with  trailer,  gallonago  or  yardage  acaie,  whichever  Is 
greater;  Transit  Mixers  and  Trucks  hsui ing  concrete  (IS  yds.  to  30 
yds):  Trucks,  side,  end,  sna  Bottoa  duap  (over  30  yds.  to  40  yds); 
Wster  Tank  Truck.  13.001  to  14,000  gallons 

Group  13:   Transit  Mixers  and  Trucks  hauling  concrete  (over  30  yds.): 
Trucks,  side,  end,  and  Bottoa  duap  (over  40  yds.  to  SO  yds.) 

Group  14:   Trucks,  side,  end.  sno  eetton  duaps  (over  SO  yds.  to 
100  yds. ) 

Group  IS:   Helicopter  Pilot  hauling  eaployoos  or  aatertal;  Trucks, 
side,  end,  end  Bottoa  duap  (over  100  yerds) 

Truck  -  Trsctor  pulling  3  trailers  -  add  t  lO  yardage  scsie  for  secona 
tretier.  3  trailers  -  add  S .  30  for  tmro  trailer- 
Truck  pulling  fare,  tilt,  drop,  utility  ana  pole  trailer  (except  seal- 
truck  or  low  Boy)  -  add  t.i9  yardage  scale 

winen  Truck  -  takes  classification  of  Truck  on  which  Hinch  is  aountea 
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aaMfliiuni  ^mi 


for  Faoafal  and 
^fOnavwiMiiH 


uvoaNina,  ivoiicv  oi  naw  inmcaiion 


Nal*<— This  document  was  otigiiully 
published  on  Dec  6, 1885  at  SO  FR  501.16.  It  is 
reprinted  in  this  issue  at  the  request  of  the 
Department  at  Labor. 

Beginning  January  3, 1986.  general 
wage  determinations  issued  under  the 
Davis-Bacon  and  Related  Act  will  no 
longer  be  publiahed  in  the  Federal 
Hamster,  bistead,  notices  of  wage 
determinaticMis  issued  will  be  published 
in  the  Fadanl  Register.  General  wages 
detenninaticms  will  be  published  in  fiill 
in  the  Government  Printing  Office  (GPO 
document  entitled  "General  Wage 
DeternUnatioas  Issued  Under  The 
Davis-Bacon  And  Related  Acts. "  This 
change  is  being  made  to  enhance  the 
avaUabiUty  and  use  of  Davis-Bacon 
wage  determinations  infbrmatian  while 
lowering  Federal  Government  costs. 

The  GPO  publication  "General  Wage 
Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts"  is 
organized  into  three  volumes — East 
Central,  and  West  Subscriptions  may 
be  purchased  for  one,  two,  or  all  three 


volumes  (at  a  cost  of  $227  per  volume) 
from:  Superintendent  of  Documents,  U.S. 
Government  Printing  OfBce, 
Washington,  DC  20402  (202)  783-3283. 

This  publication  is  to  be  available  for 
examination  at  all  80  Regional 
Government  Depository  Libraries  and 
many  other  of  the  1.400  Government 
Depository  Libraries  across  the  country. 
The  State  covered  by  each  volume  ale 
as  follows: 

Volunel— East 


Votaflae  m— West 


Alatwma 

Narth  Carolina 

ConiMcilcut 

Pennayhrania 

Delawue 

Rhode  laland 

Florida 

Soadi  Carolina 

GeortU 

TiiMinmn 

Kaetiidcy 

Venmt 

Maina 

ViigiBia 

Maryland 

WaatVhsinla 

Maaaadiuaetta 

DiatriciofCoL 

Miaaiaaiiipi 

Canal  Zona 

NewHaaqMUra 

PeertoIUoo 

Virgin  Itlanda 

NewYoric 

VofaBM  D-CsBtial 

Afkansaa 

a*|--n,,-| 

Mmoiiri 

OUnois 

Nefaraaka 

Indiana 

New  Mexico 

Iowa 

Ohio 

Kanaaa 

Oklahoma 

Looiaiana 

Texaa 

MdUgan 

Wiaconain 

Minnesota 

Alaaka 

Ariaona 

CaUfotnia 

Cokvado 

Hawaii 


Nevada 

North  DakoU 

Oiagon 

Soudi  DakoU 

Utah 

Waahii«tan 

WjroBiiv 

On  or  about  January  1  of  each  year, 
an  annual  edition  will  be  issued  that 
includes  all  current  general  wage 
determinations  for  ^e  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be'distributed  to  subscribers  and 
libraries  providing  any  modifications  or 
supersedeas  waged  determinations 
issued.  Each  volume's  annual  and 
weekly  editions  will  be  printed  in 
looseleaf  format  thereby  facilitating  the 
orderly  and  continuous  availability  of  a 
comprehensive  listing  of  up-to-date 
general  wage  determinations. 


D^Hity  Undersecretary  for  Employment 
Standards. 

Hacbart  J.  Cuban, 

Deputy  Administrator,  Wage  and  Hour 

Division. 

[FR.  Doc  85-29402  Filed  12-6-6S:  8:45  a  jd.] 
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Department  of  the 
Interior 

Office  of  the  Secretary 

43  CFR  Part  11 

Naturai  Resource  Damage  Assessments; 
Proposed  Ruie 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43CFRPart11 

Natural  Reeource  Damage 
Asaaasments 

AQENCV:  Department  of  the  Interior. 
action:  Proposed  rulemaking. 


JMI 


f.  The  proposed  rule  establishes 
procedures  for  assessing  damages  to 
natural  resources  from  a  discharge  of  oil 
or  a  release  of  a  hazardous  substance 
and  compensable  imder  either  the 
Comprehensive  Environmental 
Response,  Ck)mpensation,  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C.  9801  et 
seq.,  or  under  the  Clear  Water  Act 
(CWA),  33  U.S.C.  1251  et  seq.  (also 
known  as  the  Federal  Water  Pollution 
Control  Act].  Responsibility  for 
preparation  of  this  proposed  rule  was 
delegated  by  the  President  to  the 
Department  of  the  Interior  in  Executive 
Order  12316.  August  14, 1981.  46  FR 
42237. 

The  proposed  rule  is  for  the  use  of 
authorized  Federal  and  State  officials 
referred  to  in  CERCLA  as  "trustees"  for 
natural  resources.  Federal  trustees  are 
those  managemnt  agencies  designated 
in  subpart  G  of  the  National  Oil  and 
Hazardous  Substances  Contingency 
Plan  40  CFR  Part  300,  and  State  trustees 
are  authorized  representatives  of  States 
who  may  bring  claims  under  sections 
107  and  111  of  CERCLA.  The  procedures 
in  the  proposed  rule  will  enable 
authorized  officials  to  perform  damage 
assessments  that  when  performed  by 
Federal  officials  will  be  given  the  weight 
of  a  rebuttable  presiunption  piusuant  to 
section  111(h)  of  CERCLA  in  court 
actions  or  administrative  proceedings 
when  seeking  compensation  for  injuries 
to  natural  resources.  Section  301(c)  of 
CERCLA  requires  the  promulgation  of 
two  types  of  regulations,  simpUfied 
"type  A"  procedures  and  alternative 
"type  B"  procedures  to  be  used  in 
individual  cases.  This  proposed  rule 
consists  of  the  alternative 
methodologies  referred  to  as  the  "type 
B"  procedures.  This  proposed  rule  does 
not  provide  guidance  for  simplified 
assessments  referred  to  as  the  "type  A" 
procedures.  The  "tyjw  A"  procedures 
will  be  proposed  in  a  future  Notice  of 
Proposed  Rulemaking  on  or  before  April 
4.1986. 

The  proposed  rule  does  not  include 
procedures  for  the  filing  of  claims  for 
natural  resource  damages  against  the 
Hazardous  Substances  Response  Trust 
Fund  (Superfund).  Rules  for  that  purpose 
have  been  promulgated  by  the 


Environmental  Protection  Agency  (EPA) 
on  November  30, 1985,  to  be  codified  at 
40  CFR  Part  306. 

DATE:  Comments  should  be  submitted 
by  February  3, 1986.  Comments  received 
on  or  before  the  above  date  will  be 
considered  in  the  decisionmaking 
process  on  the  final  rulemaking.  The 
short  comment  period  is  required 
because  of  the  court  ordered  deadline 
that  requires  publication  of  the  final  rule 
by  April  22, 1986. 

AOOfUESS:  Comments  should  be  sent  to: 
Keith  Eastin,  Associate  Solicitor, 
CERCLA  301  Project  Director,  Room 
4354,  Department  of  the  Interior,  1801 
"C"  St.  NW.  Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  at  the  above  address  diuing 
regular  business  hours  (7:45  a.m.  to  4:15 
pan.).  Monday  throu^  Friday. 
FOR  FURTHeR  MFORMATION  CONTACT! 
Keith  Eastin.  (202)  343-5757; 
Sheryl  Katz,  (202)  343-1301; 
Alison  Ung,  (202)  343-1301. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Background 

Section  301(c)  of  CERCLA  requires  the 
promulgation  of  rules  for  the  assessment 
of  damages  for  injury  to,  destruction  of. 
or  loss  of  natiu-al  resources  resulting 
bora  a  discharge  of  oil  or  a  release  of  a 
hazardous  substance  for  the  purposes  of 
CERCLA  and  of  section  311  (^  (4)  and  (5) 
of  the  CWA.  Section  301(c)  states: 

(c)(1)  The  President,  acting  through  Federal 
offidals  designated  by  the  National 
Contingency  Plan  published  under  section 
105  of  this  Act,  shall  study  and,  not  later  than 
two  years  after  the  enactment  of  this  Act       '' 
shall  promulgate  regulations  for  the 
assessment  of  damages  for  injury  to. 
destruction  of,  or  loss  of  natural  resources 
resulting  from  a  release  of  oil  or  a  hazardous 
substance  for  the  purpose  of  this  Act  and 
section  311(f)(4)  and  (5)  of  the  Federal  Water 
Pollution  Control  Act. 

(2)  Such  regulations  shall  specify  (A) 
standard  procedures  for  simpUfied 
assessments  requiring  minimal  field 
observation,  including  establishing  measures 
of  damages  based  on  units  of  discharge  or 
release  or  units  of  affected  area,  and  (b) 
alternative  protocols  for  conducting 
assessments  in  individual  cases  to  determine 
the  type  and  extent  of  short-and  long-term 
injury,  destructioa  or  loss.  Such  regulations 
shall  identify  the  best  available  procedures  to 
determine  such  damages,  including  both 
direct  and  indirect  injury,  destruction,  or  loss 
and  shall  take  into  consideration  factors 
including,  but  not  limited  to,  replacement 
value,  use  value,  and  abihty  of  the  ecosystem 
or  resource  to  recover. 

(3)  Such  regulations  shall  be  reviewed  and 
revised  as  appropriate  every  two  years. 

The  proposed  nde  will  be  used  by 
Federal  and  State  authorized  officials 


acting  as  trustees  of  natural  resources  to 
assess  damages  to  natural  resources  for 
purposes  of  sections  107(a)  and  111  (a) 
and  (d)  of  CERCLA  and  section  311  (f) 
(4)  and  (5)  of  the  CWA.  when  injuries 
occur  to  natiu-al  resources  resulting  from 
a  discharge  of  oil  or  release  of  a 
hazardous  substance,  the  authorized 
officials  of  the  Federal  or  State  agency 
acting  in  its  role  of  trustee  may  seek 
damages  for  those  injuries  either  by 
legal  actions  against  the  parties 
responsible  or.  in  the  case  of  hazardous 
substances,  by  seeking  restoration  costs 
from  the  Hazardous  Substance 
Response  Trust  Fund. 

Section  107  (a)  establishes  liability  for 
"damages  for,  injury  to,  destruction  of. 
or  loss  of  natural  resources,  including 
the  reasonable  costs  of  assessing  such 
injury,  destruction,  or  loss  resulting  from 
such  a  release."  This  language  is  the 
basis  for  seeking  damages  from 
responsible  parties.  Section  107(f) 
describes  the  role  of  a  trustee  and 
authorizes  Federal  and  State  agencies  to 
assume  that  role.  Sections  111  (a)  and 
(b)  permit  the  payment  of  claims 
asserted  for  injury,  destruction,  or  loss 
of  natural  resources,  including  the  cost 
for  damage  assessment  from  the 
Superfund.  Section  311(f)(4)  of  the  CWA 
establishes  responsible  party  liability 
for  costs  incurred  by  the  Federal  or 
State  governments  in  the  restoration  or 
replacement  of  natural  resources 
damaged  or  destroyed  as  a  result  of  a 
discharge  of  oil  or  hazardous 
substances. 

Section  301(c)  of  CERCLA  specifies 
two  types  of  procedure*  to  be 
developed.  The  type  A  procedures  are  to 
be  standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation.  TTie  type  B  procedures  are 
to  include  alternative  methodologies  for 
conducting  assessments  in  individual 
cases. 

B.  Regulatory  Background 

The  proposed  rule  is  being  developed 
under  a  court  imposed  deadline.  Section 
301(c)  of  CERCLA  required  tis 
promulgation  by  December  11. 1982.  By 
Executive  Order  12316,  August  14, 1981, 
46  FR  42237,  responsibility  for 
preparation  of  the  proposed  rule  was 
delegated  to  the  Department  of  the 
Interior.  On  January  10, 1983.  48  FR  1084, 
the  Department  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  seeking  comment  from  the 
public  concerning  how  to  approach  the 
development  of  the  regulations.  A 
second  Advance  Notice  of  Proposed 
Rulemaking,  48  FR  34768,  appeared  on 
August  1, 1983,  summarizing  the 
comments  received  from  the  January 
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notice.  In  December  1983,  the  State  of 
Montana  filed  suit  against  the 
Department  of  the  Interior  for  failure  to 
promulgate  the  regulations.  That  suit 
was  voluntarily  withdrawn,  but  was 
followed  by  two  new  cases,  one  brought 
by  the  State  of  New  Jersey  and  the  New 
Jersey  Department  of  Environmental 
Protection,  and  the  other  brought  by  the 
New  Mexico  Health  and  Environment 
Department,  the  State  of  Louisiana, 
Public  Citizen,  the  National  Wildlife 
Federation,  and  the  Environmental 
Defense  Fund.  The  court  ruled  on 
December  12, 1984,  in  State  of  New 
Jersey  et  al.  v.  Ruckelshaus  et  al,  Cir. 
No.  84-1668  (D.C.N.J.),  that  the  Secretary 
had  failed  to  promulgate  the  assessment 
regulations  in  timely  fashion.  In  a 
consent  order  entered  on  February  5, 
1985,  the  Secretary  agreed  to  ^mdertake 
action  to  adopt  the  assessment 
regulations  as  expeditiously  as  possible. 
The  Secretary  agreed  to  the  following: 

(1)  To  publish  a  notice  of  proposed 
rulemaking  for  the  "A  regulations"  on  or 
before  April  4, 1986.  and  to  promulgate 
final  "A  regulations"  on  or  before 
August  7, 1986. 

(2)  To  publish  a  notice  of  proposed 
rulemaking  for  the  "B  regulations"  on  or 
before  December  20, 1985,  and  to 
promulgate  final  "B  regulations"  on  or 
before  April  22, 1986. 

In  order  to  complete  the  proposed  rule 
expeditiously,  an  intra-Departmental 
team  was  assigned  the  responsibility  for 
organizing  the  project,  coordinating 
governmental  expertise,  and  drafting  the 
proposed  rule.  The  team  was  comprised 
of  professionals  from  the  U.S.  Fish  and 
Wildlife  Service,  the  Bureau  of  Land 
Management,  the  U.S.  Geological 
Survey,  the  Office  of  Policy  Analysis, 
and  the  Office  of  the  Solicitor.  The  team 
was  selected  and  organized  in  October 
1984  and  began  full-time  work  on  the 
project  in  November  1984. 

The  team  was  responsible  for 
determining  the  scope  of  the  regulations 
and  defining  the  key  issues.  Experts 
from  within  and  outside  government 
were  contacted  to  provide  additional 
information  and  analysis.  Outside 
contractors  were  used  on  a  limited  basis 
to  conduct  studies  and  gather  data  not 
otherwise  available.  Emphasis  was 
placed  on  the  use  of  existing  research, 
procedures,  and  methodologies 
whenever  possible. 

To  seek  similar  information  from  the 
pubUc,  the  Department  published  a 
Federal  Register  notice  on  January  11, 
1985,  inviting  updated  public  comment 
and  suggesting  meetings  between 
interested  members  of  the  public  and 
representatives  of  the  Department 
involved  in  the  preparation  of  the 
regulations.  Comments  received  in 


response  to  this  notice  and  the  earlier 
ANPRMs  are  discussed  later  in  this 
preamble. 

Two  groups  within  the  Federal 
government  reviewed  a  preliminary 
working  draft  of  the  proposed  rule.  The 
existing  Department  of  the  Interior 
Superfund  Task  Force  was  used  for 
internal  Department  review  and 
comment  A  second  group  composed  of 
those  Federal  agencies  represented  on 
the  National  Response  Team  was  also 
invited  to  review  and  comment. 
Members  of  the  project  team  then  met 
with  the  reviewing  agencies  to  discuss 
their  comments  on  the  working  draft 

C.  'Type  A  "  Regulations 

The  proposed  rule  includes  only  the 
type  B  procedures  described  in  section 
301(c)(2)(B)  of  CERCLA.  The  type  A 
procedures  will  be  included  in  a  Notice 
of  Proposed  Rulemaking  on  or  before 
April  4, 1986.  No  guidance  is  provided  in 
this  proposed  rule  for  choosing  between 
a  type  A  and  a  type  B  assessment;  that 
guidance  will  be  provided  in  the 
proposed  rule  for  the  type  A  procedures. 
Until  type  A  procedures  are  available, 
^11  assessments  performed  under 
CERCLA  or  the  CWA  will  use  the  type  B 
procedures.  It  is  comptemplated  that  the 
initial  type  A  procedures  will  provide 
assessment  methodologies  only  for 
discharges  of  oil  and  releases  of 
hazardous  substances  in  coastal 
environments.  The  type  A  procedures 
require  more  time  to  develop  than  the 
type  B  procedures.  Developing  the 
concepts  applicable  generally  to  damage 
assessments  and  developing  the  basic 
methodologies  are  steps  that  precede 
development  of  a  simplified  procedure. 
The  type  A  procedures  will  require  data 
collected  on  principals  similar  to  the 
principles  used  in  the  type  B 
assessments.  This  data  collection 
performed  as  part  of  a  type  B 
assessment  will  have  to  be  performed  as 
part  of  the  regulatory  development  for 
the  type  A  procedure.  This  process  will 
ensure  that  the  type  A  procedure  will 
yield  results  that  are  compensatory  and 
not  be  a  mere  penalty  table. 

D.  Concepts  Embodied  in  the  Proposed 
Rule 

1.  Rebuttable  Presumption 

CERCLA  provides  for  the  recovery  of 
damages  to  natural  resources,  but  it 
does  not  establish  the  measure  of  those 
damages.  Instead,  it  requires  the 
President  acting  throu^  designated 
Federal  officials,  to  develop  regulations 
for  the  assessment  of  damages.  Pursuant 
to  CERCLA  section  111(h),  the  dollar 
figiu-e  representing  the  measure  of 
damages  is  determined  through  an 


assessment  performed  using  the 
procedures  specified  in  the  proposed 
rule.  This  figure,  when  supported  by  the 
Report  of  Assessment  and  based  on  an 
assessment  performed  by  a  Federal 
official,  is  entitled  to  a  rebuttable 
presumption  in  a  court  action  or 
administrative  proceeding  to  determine 
the  measure  of  damages  recoverable 
under  the  statute.  Applying  traditional 
rules  of  civil  procedures,  the  submission 
of  the  damage  amount  and  the  Report  of 
Assessment  to  the  court  should  be 
sufficient  to  meet  the  plaintiff's  burden 
of  going  forward.  The  burden  of  going 
forward  is  the  requirement  of  the 
authorized  Federal  or  State  official,  as 
plaintiff,  to  present  an  affirmative  case 
supported  by  evidence.  The  dollar  figure 
determined  by  a  Federal  agency  through 
the  process  in  this  proposed  rule  would 
be  presumed  to  be  correct  It  could  be 
rebutted  by  evidence  presented  by  a 
responsible  party,  but  a  court  or 
administrative  agency  would  have  to 
find  that  the  evidence  presented  by  the 
responsible  party  was  demonstrated  by 
a  preponderance  of  the  evidence  to  be 
correct. 

The  rebuttable  presumption  provides 
a  significant  benefit.  Accordingly,  the 
methodologies  and  criteria  adopted  in 
the  proposed  rule  have  been  carefully 
selected. 

State  agencies  acting  as  trustees 
should  note  that  while  the  rebuttable 
presumption  currendy  attaches  only  to 
assessments  performed  by  Federal 
officials,  all  CERCLA  reauthorization 
bills  currendy  before  Congress  would 
allow  a  rebuttable  presumption  for 
States  as  well  as  Federal  agencies 
conducting  assessments  under  this 
proposed  rule. 

2.  Compensatory,  Not  Punitive 

The  proposed  rule  takes  into 
consideration  existing  common  law 
rules  for  developing  a  theory  of  natural 
resource  damages.  A  fundamental 
principle  of  the  theory  developed  in  the 
proposed  rule  is  that  natural  resource 
damages  will  be  compensatory,  not 
punitive.  CERCLA  itself  calls  for 
compensatory  rather  than  punitive 
damages.  This  principle  is  consistent 
with  the  common  law.  which  disfavors 
punidve  damages.  It  is  basic  to  the 
theory  imderlying  the  common  law  of 
damages,  which  is  that  money  can  be 
used  to  provide  substitutionary  relief.  In 
other  words,  that  which  was  lost  cannot 
be  replaced,  but  money  can  be  awarded 
in  compensation. 

The  money  awarded  as  compensation 
using  common  law  principles  represents 
a  rough  measure  that  approximately 
represents  the  value  of  the  thing  that  is 
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lost.  Rules  have  been  developed  by  the 
courts  for  the  measurement  of  damages 
so  that  cases  can  be  resolved,  and 
perhaps  more  importantly,  settled  in 
accordance  with  common  law 
principles.  Settlements  become  possible 
because  the  range  of  outcomes  given  a 
particular  set  of  facts  is  predictable. 

The  mandate  to  establish  regulations 
for  the  assessment  of  damages  to 
natural  resources  included  a  mandate  to 
develop  methodologies  that  are  based 
on  the  best  available  procedures.  This 
directive  implies  that  compensatory 
damages  were  intended.  The  expensive 
and  complex  process  of  studying 
existing  injury  measurement  and 
economic  compensation  techniques 
would  have  been  unnecessary  if 
punitive  damages  were  intended.  The 
procedures  for  determining  punitive 
damages  could  have  involved  the  simple 
publication  of  penalty  fee  tables. 

Finally,  it  should  be  noted  that  a 
variety  of  criminal  or  other  punitive 
statutes  may  apply  to  actions  for  which 
natural  resource  damages  may  be 
sought.  Through  those  statutes  penalties 
may  be  sought  where  appropriate. 

3.  Relationship  to  Response  Actions 

An  action  for  the  recovery  of  damages 
to  natural  resources  is  part  of  the  larger 
statutory  scheme  of  CERCLA  and  the 
CWA.  Under  those  Acts  discharges  of 
oil  and  releases  of  hazardous 
substances  are  responded  to  by  EPA 
and  the  U.S.  Coast  Guard  in  accordance 
with  procedures  set  forth  in  the  National 
Contingency  Plan  (NCP).  In  some  cases 
responses  are  also  made  by  States  or 
other  Federal  agencies.  The  primary 
purpose  of  response  actions  is  to  protect 
human  health.  This  rule  supplements  the 
procedures  in  the  NCP.  It  does  not 
replace  response  actions,  but  adds  an 
additional  means  of  addressing 
problems  resulting  from  discharges  of  oil 
and  releases  of  hazardous  substances. 
In  addition  to  taking  removal  and 
remedial  actions,  compensation  may  be 
sought  and  resources  restored  by  use  of 
the  procedures  in  this  rule. 

Injuries  to  natural  resources  shoidd 
also  be  considered  in  the  planning  of  a 
response  by  the  Environmental 
Protection  Agency  (EPA)  or  the  U.S. 
Coast  Guard.  In  particular,  natural 
resource  concerns  should  be  included  in 
the  planning  process  for  remedial  action. 
However,  in  many  cases,  not  all  natural 
resource  concerns  will  be  resolved  by 
that  process  alone.  In  some  cases 
certain  restoration  actions,  such  as 
habitat  management  or  acquisition  of  an 
equivalent  resource,  will  be  beyond  the 
scope  of  the  response  action.  This 
proposed  rule  provides  that  natural 
resource  damages  are  injuries  residual 


to  those  injuries  that  may  be 
ameliorated  in  the  response  action  and 
includes  the  loss  of  use  from  the  time  of 
the  discharge  or  release  until  such 
injuries  are  amehorated.  This  concept  of 
natural  resource  damages  as  a  residual 
should  prevent  the  development  of  two 
separate  actions  to  ameliorate  the  same 
situation,  encourage  the  inclusion  of 
natural  resource  concerns  in  the 
development  of  remedial  plans,  and 
preserve  the  priority  order  of  remedial 
actions  intended  by  the  creation  of  the 
National  Priorities  List. 

In  some  instances  it  may  be  necessary 
to  anticipate  an  eventual  remedial 
action  in  planning  a  natural  resource 
damage  assessment.  Ideally  the  natural 
resource  damage  assessment  would  be 
performed  concurrently  with  the 
remedial  investigation/feasibility  study 
(RI/FS).  When  the  statute  of  limitations 
will  not  allow  adequate  time  to 
complete  and  coordinate  the  necessary 
procedures,  the  proposed  rule  does  not 
preclude  filing  of  a  natural  resource 
damage  claim  against  a  responsible 
party  before  completion  of  the 
assessment. 

4.  Involvement  of  the  Public  and 
Potentially  Responsible  Parties 

The  proposed  rule  uses  an 
administrative  process  as  its 
decisionmaking  method.  Various 
methods  exist  for  doing  a  damage 
assessment.  No  single  answer  can  be 
given  for  the  various  questions  that  arise 
in  the  process.  Every  resource  and 
affected  area  has  distinctive 
characteristics,  and  is  managed  by 
different  agencies  for  different  purposes. 
Accordingly,  the  flexibility  of  an 
administrative  process  is  desirable  and 
fair,  giving  the  public  and  responsible 
parties  protection  against  arbitrary 
requirements.  The  proposed  rule 
requires  that  an  Assessment  Plan  be 
prepared  before  an  assessment  is 
initiated.  After  the  plan  is  prepared 
there  is  a  thirty  day  period  during  which 
the  public  and  any  potentially 
responsible  parties  are  to  be  given  an 
opportunity  to  review  and  comment  oi) 
the  plan.  If  a  Restoration  Methodology 
Plan  is  prepared,  comment  and  review 
by  the  potentially  responsible  party  and 
the  public  are  also  required  for  thirty 
days.  All  comments  on  both  the 
Assessment  Plan  and  the  Restoration 
Methodology  Plan  are  included  in  the 
Report  of  Assessment  which  is  part  of 
the  administrative  record.  Therefore,  the 
views  of  the  public  and  any  potentially 
responsible  parties  on  the  key  elements 
of  the  assessment  will  be  available  in 
any  subsequent  litigation. 

Public  involvement  and  participation 
by  the  potentially  responsible  party  will 


aid  the  authorized  official  seeking 
natural  resource  damages  in  a  number 
of  ways.  First,  it  will  ensure  that 
important  resource  concerns  are  not 
omitted  from  the  assessment.  Second,  it 
will  help  ensure  that  the  methodologies 
are  given  an  independent  review  and 
that  the  appropriate  methodologies  are 
chosen  for  the  Assessment  Plan.  Third, 
it  will  help  ensure  that  the  costs  of 
assessment  are  reasonable.  Fourth,  it 
will  encourage  involvement  of  the 
potentially  responsible  party  early  in  the 
process,  thereby  minimizing  the  need  for 
or  the  complexity  of  subsequent 
litigation. 

Early  involvement  of  the  potentially 
responsible  party  is  intended  to 
facilitate  fair  and  speedy  resolution  of 
damage  actions.  Just  as  the  NCP  process 
encouraged  responsible  parties  to 
undertake  remedial  actions  and  avoid 
litigation,  this  process  is  intended  to 
encourage  responsible  parties  to 
undertake  natural  resource  damage 
assessments  and  restorations.  If  the 
responsible  party  is  aware  of  the 
proposed  assessment  efforts,  it  may  be 
encouraged  to  take  the  actions 
necessary  to  do  the  assessment  and 
restoration.  However,  the  Federal  or 
State  authorized  official  is  the  ultimate 
decisionmaker  regarding  the  content  of 
the  Assessment  Plan  and  the  restoration 
actions.  Public  participation  and 
responsible  party  participation  should 
be  used  for  guidance.  The  public 
participation  requirement  parallels  the 
process  used  by  EPA  for  remedial 
actions. 

5.  Cost-Effectiveness  and  Reasonable 
Costs 

Cost-effectiveness  is  defined  in  the 
proposed  rule  as  achieving  an  objective 
with  the  least  expenditure  of  financial  or 
other  resources.  Thus,  in  order  to 
achieve  cost-effectiveness,  a  well- 
defined  objective  must  be  specified.  For 
example,  the  objective  of  restoration  or 
replacement  is  the  return  to  the  baseline 
level  of  services  provided  by  the 
resource.  Once  an  objective  is  defined, 
cost-effectiveness  means  that  the 
authorized  official  must  choose  the  least 
expensive  management  actions  that 
achieve  the  objective. 

The  Department  recognizes  that  in 
many  instances  limited  information  may 
be  available  to  prepare  an  Assessment 
Plan.  This  plan  should  be  modified 
during  the  assessment  as  new 
information  is  obtained.  What  may  have 
been  cost-effective  under  the  previous 
set  of  circumstances  may  not  be  cost- 
effective  when  new  information  is 
obtained.  The  proposed  rule  is  flexible 
enough  to  allow  for  revision  of  the 
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Assessment  Plan,  in  this  context  the  test 
of  cost-efTectiveness  may  require  . 
consideration  of  new  management 
actions  as  objectives  become  clearer 
and  more  specific. 

Section  107(a)(4)(C)  of  CERCLA  states 
that  a  responsible  party  is  liable  for  the 
"reasonable  costs  of  assessing"  injury. 
The  concept  of  reasonable  cost  implies 
cost-effectiveness,  but  the  term 
reasonable  cost  is  broader  in  scope. 
Cost-effectiveness  means  that  whenever 
the  same  benefit  can  be  obtained  in 
several  ways,  the  least  costly  means  of 
obtaining  that  beneflt  is  selected.  The 
concept  of  reasonable  cost,  while 
incorporating  cost-effectiveness,  also 
allows  comparisions  to  be  made  across 
choices  of  procedures  involving  different 
levels  of  benfits.  A  cost-effectiveness 
criterion  cannot  be  used  as  a  measure  to 
select  between  alternatives  that 
provides  different  levels  of  beneflts  at 
different  costs.  A  reasonable  cost 
criterion  should  be  used  for  this 
purpose. 

The  Department  has  defined  the  term 
"reasonable  cost,"  for  the  purposes  of 
this  proposed  rule,  to  mean:  (1)  That  the 
Injury,  Quantification,  and  the  Damage 
Determination  phases  of  the  Assessment 
Plan  have  a  well-defined  relationship; 
and  (2)  that  the  extra  potential  benefits 
obtained  by  using  a  more  expensive 
methodology  for  injury,  quantification, 
or  damage  determination  outweigh  the 
extra  potential  costs  of  the  more 
expensive  procedure. 

In  order  to  achieve  the  objective  of 
deriving  a  dollar  figure  to  be  used  as  the 
amount  of  damage  claimed,  a  three- 
phased  assessment  must  be  performed 
to  (1)  document  the  occurrence  of  an 
injury,  (2)  quantify  the  effects  of  the 
injury,  (3)  determine  damages.  In  almost 
all  cases,  the  achievement  of  reasonable 
costs  will  require  that  these  three 
phases  be  planned  concurrently.  Since 
these  three  phases  will  form  the  basis  of 
a  damage  claim,  all  analyses  conducted 
under  this  rule  should  be  directed 
toward  the  goal  of  obtaining  a  dollar 
value  for  the  injury  to  the  resource.  The 
minimum  amount  of  information 
required  to  move  from  one  phase  to 
another  should  be  collected.  During  an 
assessment,  studies  of  injury  or  damage 
that  do  not  directly  contribute  to  the 
determination  of  a  dollar  value  for  the 
injured  resource  should  not  be  part  of 
the  damage  claim.  However,  nothing  in 
this  proposed  rule  precludes  agencies 
from  performing  general  or  related 
studies  with  their  own  funds. 


6.  Emergencies 

In  accordance  with  section  lll(i)  of 
CERCLA,  the  proposed  rule  permits  an 
emergency  restoration  prior  to 
development  of  an  Assessment  Plan 
where  genuine  emergency 
circumstances  exist.  Some  limited 
situations  may  require  immediate  action 
in  order  to  avoid  irreversible  loss  or  to 
prevent  or  reduce  any  continuing  danger 
to  natural  resources  (e.g.,  where  a 
continuing  discharge  or  release  must  be 
abated  in  order  to  avoid  the  complete 
destruction  of  a  resource  or  where 
continuing  degradation  threatens  more 
and  more  of  the  resource).  Such 
emergency  actions  would  typically 
consist  of  the  erection  of  non-permanent 
barriers  to  prevent  or  reduce  the 
migration  of  the  oil  or  hazardous 
substance  onto  or  into  the  resource.  The 
authorized  official  may  undertake  only 
those  actions  necessary  to  abate  the 
emergency.  Any  additional  actions  other 
than  those  necessary  may  be  performed 
only  upon  following  normal  assessment 
procedures. 

Emergency  actions  may  only  be  taken 
on  land  over  which  the  authorized 
official  has  administrative  jurisdiction. 
This  provision  is  not  an  authorization  to 
undertake  response  actions  on  private 
lands  nor  is  it  meant  as  a  substitute  for 
response  actions.  For  example,  if  the 
discharge  or  the  release  occurs  in  an 
area  not  under  the  administrative 
jurisdiction  of  a  Federal  or  State  agency, 
emergency  restoration  actions  are 
limited  to  those  actions  that  would 
prevent  or  reduce  the  migration  of  the 
oil  or  hazardous  substance  onto  or  into 
the  resource. 

However,  if  the  discharge  or  release 
occurs  in  an  area  under  the 
administrative  jurisdiction  of  a  Federal 
or  State  agency,  the  authorized  official 
should  first  consider  using  existing 
authority  to  undertake  response  actions 
to  abate  the  emergency.  The  cost  of  such 
response  actions  would  be  recoverable 
under  section  107  (a)  or  (b)  of  CERCLA, 
rather  than  as  natural  resource 
damages.  The  burden  of  proof,  based 
upon  information  available  at  the  time, 
that  irreversible  harm  would  have 
resulted  if  the  emergency  restoration 
were  not  undertaken  and  that  costs 
associated  with  the  emergency  actions 
were  reasonable  and  necessary  will  rest 
with  the  Federal  or  State  agency. 

II.  Overview  of  the  Proposed  Rule 

A.  Introduction 

The  proposed  rule  provides  a  process 
for  determining  proper  compensation  to 


the  public  for  injury  to  natural 
resources.  It  stresses  the  need  for  a 
planned  approach  to  natural  resource 
damage  assessments  with  active 
involvement  of  the  public  and 
potentially  responsible  parties 
throughout  but  with  final  authority  for 
assessment  decisions  resting  with  the 
authorized  official.  Finally,  it  seeks  a 
balance  between  controlling  the 
potential  costs  of  assessments  and  the 
need  for  flexibility  in  designing  the 
assessments.  The  proposed  rule  also 
specifies  the  procedural  steps  to  be 
taken  in  a  natural  resource  damage 
assessment  process.  It  provides 
objectives  and  acceptance  criteria  for 
selecting  methodologies  for  injury  and 
damage  determinations.  It  does  not 
provide  specific  procedures  for 
implementing  these  methodologies.  A 
flexible  rule  is  necessary  because  of  the 
multitude  of  resources,  ecosystems,  and 
oils  and  hazardous  substances,  as  well 
as  the  need  to  enable  the  use  of  evolving 
scientific  and  economic  methodologies. 
An  evaluation  of  oirrently  available 
techniques  applicable  to  the  various 
phases  of  a  damage  assessment  are 
included  in  accompanying  technical 
information  documents  currently  being 
prepared.  These  technical  infonnation 
documents  cover 

•  Procedures  for  analyzing  injuries  to 
fish  and  wildlife  resources,  including 
testing  and  sampling  methodologies: 

•  Procedures  for  modeling  transport 
of  oil  and  hazardous  substances  via  the 
air  pathway; 

•  Methods  for  using  the  U.S.  Fish  and 
Wildlife  Service's  Habitat  Evaluation 
Procedures  to  estimate  the  effect  of  oil 
and  hazardous  substances  on  wildlife 
habitats; 

•  Information  on  determining  and 
quantifying  injury  to  soil;  and 

•  Economic  methodologies  pertinent 
to  natural  resource  damage 
assessments.  These  technical 
information  documents  are  being 
prepared  to  ensure  that  the  steps  and 
objectives  outlined  in  the  proposed  rule 
are  feasible  and  to  provide  more  specific 
information  to  those  performing 
assessments,  interested  members  of  the 
public,  and  potentially  responsible 
parties.  They  are  not  being  prepared  as 
additional  regulatory  guidance  nor  are 
they  required  to  be  followed  to  obtain 
the  rebuttable  presumption.  Availability 
of  these  information  documents  will  be 
the  subject  of  a  future  notice  in  the 
Federal  Register. 
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Chart  I 
Natural  Resource  Damage  Assessment  Process 
Subpart  B  -  PREASSESSMENT  i 


Initiation  of  process 
(§  11.20:  Notification  and 
detection) 


Decision  on  whether 
emerj^ency  exists 
(S  11.21:  Emergency 
restorations) 


Potential  Injury  to 
Resource,  Suspected 
CERCLA  or  CWA  Source 


Notification 


Emergency 


Yes 


Determination  of 
whether  to  proceed 
with  a  damage  assessment 
(SS  11.23-11.25:  Preassessment 
screen) 


No 


Preassessment  Scre.en 


No 


End 


Subpart  C  -  ASSESSMENT  PLAN 


Planning  for  the  assessment 
(S§  11.30-11.32:  Assessment  Plan) 

Decision  on  A  or  B 
(§  11.33:  Deciding  between  a 
Type  A  or  Type  B  assessment) 


Yes 


Not  Confirmed 


Confirm  presence  in  resource 
(Type  B  only)  I 

(S  11.34:  Confirmation  of  exposure)] 

End 

Restoration  costs  or  use 
value  (Type  B  only)  ' 

(I  11.35:  Economic  Methodology  Determination) 


Assessment  Plan 

Type  A  or  Type  B 
Confirmation  of  Exposure 


Economic  Methodology 
Determination 


Type  A 


(Subpart  D) 


Type 
B 


(continued) 
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Chart  I  (continued) 


(from  previous  page) 


Subpart  E  -  TYPE  B  ASSESSMENT 


Determine  whether  an  injury 
has  occurred  that  is  linked 
to  CERCLA  or  CWA  release 
(§  11.61:  General) 
(§  11.62:  Injury  definition) 
(§  11.63:  Pathway  determination) 
(§  11.64:  Testing  and  sampling  methods) 


Review  of  planned  methodologies, 
especially  Economic  Methodology 
Determination,  in  light  of  results 
of  Injury  Determination  phase 
(§  11.32(f):  Assessment  Plan) 


Injury  Determination 


Review 
Assessment  Plan 


CERCLA  or  CT/A  Injury 
Not  Confirmed 


End 


Quantification  of  effects 
of  discharge  or  release  (S  11.70:  General) 

(S  11.71:  Service  reduction 

quantification) 
(§  11.72:  Baseline  services 

determination) 
(§  11.73:  Resource  recoverability  analysis) 


Quantification 


Estimate  of  diminution  of  value 
or  restoration  or  replacement  costs 
(§  11.80:  General) 
(§  11.81:  Restoration  methodology) 
(§  11.82:  Restoration  Methodology  Plan) 
(§  11.83:  Use  value  methodologies) 
(§  11.84:  Implementation  guidance) 


Subpart  F  -  POST-ASSESSMENT 

(§  11.90:  Report  of  Assessment) 

(S  11.91:  Demand) 

($  11.92:  Restoration  fund) 

(§  11.93:  Restoration  Plan) 
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Damage  Determination 


Report  of  Assessment  | 


I   Post-assessment    | 
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B.  The  Natural  Resource  Damage 
Assessment  Process 

Chart  I  provides  an  overview  of  the 
natural  resource  damage  assessment 
process  embodied  in  the  proposed  rule. 
This  section  will  briefly  discuss  the 
major  steps  in  the  process.  A  more 
detailed  discussion  of  the  major  issues 
pertaining  to  this  process  follows  in  the 
next  section. 

Initiation  of  Process — A  natural 
resource  damage  assessment  begins 
with  the  process  set  forth  in  the  NCP. 
Sections  300.52(d)  and  300.62(d)  of  the 
NCP  provide  for  notification  by  the  lead 
agency  to  Federal  or  State  agencies 
authorized  to  act  as  trustees  when  a 
potential  natiiral  resource  injury  may 
exist.  In  insttmces  where  a  Federal  or 
State  ofncial  first  identifies  a  possible 
injury  to  a  resource  for  which  a  Federal 
or  State  agency  may  act  as  a  trustee 
under  CERCLA.  and  suspects  a  CERCLA 
or  CWA  covered  discharge  or  release  as 
the  source,  the  official  is  directed  to  the 
procedures  in  the  NCP  for  reporting  the 
discharge  or  release. 

Emergency  Restorations — Section 
lll(i)  of  CERCLA  provides  authority  for 
emergency  restorations.  The  proposed 
rule  (1)  defines  an  emergency,  (2) 
requires  that  the  emergency  be  reported 
to  the  National  Response  Center,  (3) 
allows  for  certain  actions  to  be  taken  in 
the  event  the  Coast  Guard  or  EPA  do  not 
take  sufficient  action,  and  (4)  upon 
completion  of  the  emergency 
restoration,  returns  the  authorized 
official  to  the  natural  resource  damage 
assessment  process. 

Preassessment  Screen — Any 
assessment  actions,  other  than 
emergency  actions,  begin  with  a 
preassessment  screen  to  determine 
whether  the  discharge  or  release 
justifies  a  natural  resource  damage 
assessment.  This  screen  is  viewed  as  a 
"desk  top"  review  of  existing  data  with 
a  minimal  amount  of  field  work  and 
should  be  capable  of  being  completed  in 
a  matter  of  days. 

A  determination  is  required  for  this 
screen.  The  decision  to  proceed  beyond 
this  screen  must  be  based  upon  a 
preliminary  finding  that  (1)  the 
discharge  or  release  was  covered  by 
CERCLA  or  the  CWA,  (2)  it  could  have 
resulted  in  some  injury  to  the  resource, 
and  (3)  the  resource  and  the  extent  of 
potential  injury  were  of  sufficient 
concern  to  the  authorized  official  that 
the  authorized  official  has  reason  to 
believe  that  the  potential  benefits 
outweigh  the  costs  of  performing  an 
assessment. 

The  preassessment  screen  proceeds  in 
steps  from  preliminary  identification  of 
the  substance  discharged  or  released 


and  its  source,  to  initial  estimates  of  the 
pathway  for  purposes  of  identifying  any 
resources  that  may  be  impacted,  to 
identifying  important  resources  that  may 
justify  further  assessment.  This 
preassessment  screen  should 
complement  rather  than  duplicate  any 
equivalent  procedure  that  may  already 
be  used  by  Federal  and  State  agencies 
to  screen  for  potential  resource 
damages.  It  should  not  duplicate  or 
repeat  information  gathered  by  the  lead 
agency  or  by  other  parties  as  part  of  the 
response  action.  Existing  and  previously 
gathered  information  is  sufficient  so 
long  as  it  is  adequate  to  make  the 
appropriate  decisions.  Moreover,  in 
conduicting  assessment  activity 
pursuant  to  this  rule,  all  activities  of  the 
authorized  official  should  be  closely 
coordinated  with  the  lead  agency 
undertaking  response  work.  If  the 
preassessment  screen  results  in  a 
determination  that  a  natural  resource 
damage  assessment  is  appropriate,  the 
next  phase  is  to  prepare  an  Assessment 
Plan. 

Assessment  Plan — All  decisions  on 
the  selection  of  the  methodologies 
provided  in  subparts  D  or  E  must  be 
documented.  This  documentation  must 
be  set  out  in  an  Assessment  Plan.  The 
Assessment  Plan  should  ensure  that 
only  reasonable  costs  of  assessment  will 
be  expended.  The  authorized  official 
should  refer  to  the  definitions  stated  in 
the  proposed  rule  for  "reasonable  costs" 
and  "cost-effectiveness"  when  preparing 
the  Assessment  Plan. 

The  proposed  rule  contains  several 
requirements  that  must  be  fulfilled  in 
developing  the  Assessment  Plan.  These 
requirements  relate  to  the  involvement 
of  multiple  agencies,  potentially 
responsible  parties,  and  the  public  in  the 
assessment. 

The  authorized  official  should  ensure 
that  other  possibly  affected  agencies 
have  been  contacted.  The  selection  of  a 
lead  authorized  official  is  required  in  all 
instances  when  multiple  agencies  are 
conducting  a  joint  assessment. 
Allowances  are  made  for  assessments 
which  can  be  divided  and  conducted 
separately.  Divisions  of  responsibility 
among  agencies  jointly  conducting  an 
assessment  should  be  documented  in 
the  Assessment  Plan.  The  proposed  rule 
provides  a  division  of  responsibility  in 
instances  where  consensus  cannot  be 
reached.  Agencies  should  be  aware  of 
additional  requirements  concerning 
designation  of  lead  trustees  in  claims 
against  the  CERCLA  Fund  contained  in 
40  CFR  30e.20(b].  In  claims  against  the 
CERCLA  Fund,  §  30».20(b)  states, 
"Should  the  trustees  fail  to  agree  on  a 
lead  trustee,  EPA  in  its  sole  discretion 
shall  appoint  a  lead  trustee  for  the 


purposes  of  asserting  a  claim  against  the 
Fund  on  behalf  of  all  trustees." 

The  potentially  responsible  parties 
should  be  identified  at  this  phase.  The 
proposed  rule  provides  for  a  Notice  of 
Intent  to  Perform  an  Assessment  to  be 
sent  to  any  identified  potentially 
responsible  parties. 

The  proposed  rule  provides  for  public 
involvement  in  the  Assessment  Plan 
with  a  30-day  review  and  comment 
period  before  implementing  the  Plan  or 
making  major  modifications.  The 
proposed  rule  also  requires  that 
comments  and  responses  be  maintained 
as  part  of  the  administrative  process. 

The  proposed  rule  provides  for  a 
mandatory  review  of  the  Assessment 
Plan  at  the  end  of  the  Injury 
Determination  phase  of  the  type  B 
assessment.  The  purpose  of  fliis  review 
is  to  ensure  that  the  selection  of 
methodologies  for  the  last  two  phases  of 
the  type  B  assessment  is  compatible 
with  the  findings  of  the  Injury 
Determination  Phase. 

In  the  Assessment  Plan  phase,  there 
are  several  additional  requirements 
specific  to  a  type  B  assessment.  These 
include  the  confirmation  of  exposure, 
the  Economic  Methodology 
Determination,  Quality  Assurance  Plan, 
and  the  objectives  of  testing  and 
sampling  for  injury  or  pathways. 
Guidance  for  the  first  two  of  these 
requirements  is  provided  in  this  portion 
of  the  proposed  rule.  The  Quality 
Assurance  Plan  should  be  prepared 
following  the  same  requirements  that 
apply  to  other  response  actions  taken 
under  the  NCP.  The  testing  and 
sampling  objectives  are  discussed  in  the 
testing  and  sampling  section  of  the 
proposed  rule  (§  11.64).  The 
confirmation  of  exposure  is  the  second 
screen  in  the  assessment  process.  It  is 
intended  to  ensure  that  before  initiating 
an  expensive  type  B  assessment  the 
authorized  official  has  confirmed  that 
the  oil  or  hazardous  substance  has 
actually  come  into  contact  with  the 
resource. 

The  Economic  Methodology 
Determination  is  where  the  authorized 
official  must  make  a  choice  between 
using  (i)  restoration  or  replacement 
costs  or  (2)  the  diminution  of  use  values 
as  the  measure  of  damages.  The 
decision  will  affect  the  choice  of 
methodologies  to  be  selected  in  the 
Quantification  phase  and  to  a  lesser 
extent  in  the  Injury  Determination 
phase.  Therefore,  the  proposed  rule 
requires  the  decision  at  an  early  stage, 
but  provides  that  the  decision  may  be 
deferred  or  modified  after  the  Injury 
Determiniation  phase  is  completed. 
Using  "off-the  shelf  data,  the  Economic 
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Methodology  Determination  requires  an 
"order  of  magnitude"  estimate  of  the 
relative  costs  and  benefits  or  restoration 
or  replacement  versus  the  diminution  of 
use.  The  guidance  on  performing  this 
determination  is  described  within  the 
proposed  rule. 

The  selection  of  (1)  restoration  or 
replacement  costs  or  (2)  the  diminution 
of  use  values  only  affects  the  method  of 
damage  determination.  It  does  not  imply 
any  decisions  concerning  whether  the 
resources  will  be  restored.  In  fact,  the 
proposed  rule  requires  that  all  funds, 
regardless  of  whether  the  basis  of 
calculating  the  damage  was  restoration 
costs  or  diminution  of  use,  be  used  for 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent. 

The  proposed  rule  allows  the  recovery 
of  the  lesser  of  (1)  restoration  or 
replacement  costs  or  (2)  the  diminution 
of  use  values,  except  in  the  case  of 
special  resources.  The  proposed  rule 
defmes  special  resources  and  suggests 
for  those  resources  that  restoration  or 
replacement  be  the  measure  of  damages, 
whenever  restoration  or  replacement  is 
technically  feasible  and  whenever  the 
costs  of  restoration  or  replacement  are 
not  grossly  disproportionate  to  the 
beneflts.  In  restoration  or  replacement, 
the  costs  include  the  diminution  of  use 
values  until  the  resource  is  restored  or 
replaced. 

Type  B  Assessment — A  type  B 
damage  assessment  involves  three 
major  steps:  (1)  establishing  that  an 
injury  has  occurred  and  that  the  injury 
resulted  from  the  discharge  or  release; 
(2)  quantifying  the  effects  of  the 
discharge  or  release  on  the  services 
provided  by  the  injured  resource;  and  (3) 
determining  the  damage. 

Injury  Determination — This  phase  of 
the  type  B  assessment  acts  as  the  third 
screen  of  the  natural  resource  damage 
assessment.  To  assert  a  natural  resource 
damage  claim,  the  authorized  official 
must  establish  that  an  injury  occurred 
and  must  link  that  injury  to  the 
discharge  or  release. 

To  perform  this  phase,  injury  to  one  or 
more  natural  resources  must  first  be 
established.  The  proposed  rule  provides 
a  general  definition  of  injury  as  a 
measurable  adverse  change  in  the 
chemical  or  physical  quality  or  viability 
of  a  natural  resource.  For  example,  an 
organism  need  not  die  before  that 
organism  is  considered  to  have  been 
injured  by  the  oil  or  hazardous 
substance.  Conversely,  the  mere 
presence  of  oil  or  a  hazardous  substance 
in  the  organism  may  not  necessarily 
constitute  an  injury.  All  of  the  natural 
resources  specified  by  CERCLA  have 
been  placed  into  one  of  five  groups: 
surface  water,  ground  water,  air. 


geologic,  and  biological  resources. 
Specific  definitions  of  injury  are 
provided  for  each  of  these  resources. 
These  specific  definitions  focus  on 
inherent  physical,  chemical,  or 
biological  properties  of  the  resource  that 
enable  it  to  provide  one  or  more  specific 
services,  such  as  habitat  for  aquatic 
species  or  a  water  supply. 

In  addition  to  satisfying  the  injury 
definition,  the  pathway  of  the 
discharged  or  released  substance  from 
the  source  to  the  resource  must  be 
demonstrated.  Each  of  the  five  groups  of 
resources  may  also  act  as  a  component 
of  the  pathway  through  which  the  oil  or 
hazardous  substance  may  travel.  For 
example,  biological  resources  can  carry 
the  substance  away  from  the  site  by 
either  direct  physical  contact  or  by 
exposing  other  organisms  through  the 
food  chain.  Oil  or  hazardous  substances 
contained  in  ground  water  resources 
may  move  to  a  lake  or  stream  thereby 
exposing  biological  resources.  The  use 
of  transport  and  fate  modeling  in  media 
such  as  air  or  water  may  be  useful  in 
many  situations.  In  other  situations, 
sampling  may  be  required. 

The  proposed  rule  also  provides 
guidance  on  selecting  testing  and 
sampling  methodologies  to  determine 
that  an  injury  to  the  resource  has 
occurred  and  for  pathway 
determinations. 

Review  of  the  Assessment  Plan — 
Upon  completion  of  the  Injury 
Determination  phase,  the  authorized 
official  must  review  the  methodologies 
selected  in  the  Assessment  Plan.  If  an 
injury,  as  defined  in  the  proposed  rule, 
cannot  be  determined  or  cannot  be 
linked  to  the  discharge  or  release, 
further  assessment  efforts  should  be 
terminated  and  documentation 
presented  on  the  results  of  the  Injury 
Determination  phase.  If  an  injury 
determination  has  been  made, 
methodologies  for  the  next  two  phases 
must  be  selected  that  are  consistent 
with  the  findings  of  the  Injury 
Determination.  If  the  decision  was  not 
previously  made,  the  authorized  official 
must  decide  whether  (1)  restoration  or 
replacement  costs  or  (2]'a  diminution  of 
use  values  will  form  the  basis  of  the 
damage  determination. 

Quantification — Having  established 
that  the  resource  was  injured  by  the 
discharge  or  release,  the  next  step  in  the 
type  B  procedure  is  to  quantify  the 
effects  on  the  injured  resource. 

Because  the  purpose  of  the  natural 
resource  damage  assessment  is  to 
determine  compensation  for  injuries 
rather  than  a  decision  on  the  level  of 
cleanup,  this  phase  requires  ascertaining 
the  baseline  level  for  the  uninjured 
resource  The  baseline  level  is  compared 


to  the  level  existing  or  anticipated  upon 
the  completion  of  any  response  actions 
to  determine  the  residual  change 
resulting  from  the  discharge  or  release. 
The  baseline  level  will  include 
consideration  of  the  resource's  natural 
cyclical  changes.  The  proposed  rule 
provides  that  quantification  of  the 
change  in  the  resource  be  expressed  in 
terms  of  the  change  in  the  level  of 
services  that  the  resource  provides. 
These  services  include  such  ecological 
services  as  fiood  and  erosion  control, 
habitat,  and  food  chains  as  well  as  such 
human  uses  as  recreation.  Therefore,  it 
is  at  this  stage  in  the  assessment  that 
the  selection  is  made  of  services  that  in 
a  later  phase  will  be  determined  to  have 
a  restoration  or  replacement  cost  or  use 
value.  The  selection  of  the  services  to  be 
assessed  may  vary  based  upon  the 
economic  methodology  selected.  For 
restoration  or  replacement,  the 
authorized  official  should  select  services 
for  which  restoration  or  replacement  is 
necessary.  For  a  diminution  of  use 
value,  the  authorized  official  should 
select  services  for  which  clear 
relationships  to  human  uses  exist  and 
for  which  dollar  values  can  be  assigned. 

Damage  Determination  Phase — ^The 
next  part  of  the  process  is  applying  the 
method  of  estimating  the  damage,  using 
either  the  costs  of  restoration  or 
replacement  or  the  diminution  of  use 
values,  which  was  determined  in  the 
Assessment  Plan. 

If  restoration  or  replacement  costs  are 
to  be  the  measure  of  damages,  a  plan  for 
the  restoration  or  replacement,  referred 
to  as  the  Restoration  Methodology  Plan, 
must  be  developed  in  the  Damage 
Determination  phase.  This  plan  must  be 
in  sufficient  detail  to  ensure  that  all 
major  elements  of  costs  are  included 
and  that  these  costs  represent  the  most 
cost-effective  means  of  restoring  or 
replacing  the  services  lost.  This  plan 
will  also  serve  as  the  foundation  for  the 
final  restoration  plan  that  must  be 
developed  after  the  award. 

Using  the  diminution  in  use  values  as 
the  method  for  determining  damages 
will  require  that  the  authorized  official 
identify  the  human  uses  of  the  services 
that  were  lost  as  a  result  of  the 
discharge  or  release.  For  an  assessment 
based  upon  the  diminution  in  use 
values,  the  lost  uses  being  valued  are 
the  committed  uses  supplied  by  the 
injured  resources.  Committed  uses  must 
be  current  uses  or  uses  financially, 
legally,  or  administratively  documented 
by  a  body  or  organization  with  sufficient 
authority  to  do  so. 

The  losses  compensable  to  a  Federal 
or  State  agency  acting  as  a  trustee  under 
CERCLA  are  for  the  uses  of  the  resource 
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by  members  of  the  public  at  large.  They 
do  not  include  any  direct  losses  suffered 
by  private  users  of  public  resources. 
Direct  private  losses  appropriately  are 
not  recovered  by  a  public  body  acting 
for  the  public  at  large. 

The  proposed  rule  provides  guidance 
on  performing  a  damage  determination 
using  either  the  restoration  or 
replacement  cost  method  or  the 
diminution  of  use  value  method.  A  final 
section  in  this  portion  of  the  rule 
provides  guidance,  such  as  selecting  a 
discount  rate,  that  is  applicable  to  either 
method. 

Report  of  Assessment — At  the 
conclusion  of  either  a  type  A  or  a  type  B 
assessment,  the  authorized  official  must 
document  the  results  of  the  major  steps 
of  the  process.  This  documentation 
includes  the  Preassessment  Screen 
Determination  and  the  Assessment  Plan, 
with  all  comments  and  responses,  for 
either  the  type  A  or  type  B  assessments. 
The  results  of  the  assessment  should  be 
included  for  the  type  A  assessment.  For 
the  type  B  assessment,  the  Injury 
Determination,  the  Quantification 
Determination,  and  the  Damage 
Determination,  including  the  Restoration 
Methodology  Plan  if  appropriate,  should 
be  included.  The  document  must  be  filed 
as  the  Report  of  Assessment  with  a 
court  or  an  administrative  body  should 
the  agency  seek  a  rebuttable 
presumption. 

Post  Assessment — CERCLA  requires 
that  funds  recovered  for  damages  as  a 
result  of  the  assessment  process 
provided  in  the  proposed  rule  must  be 
available  for  restoration,  rehabilitation, 
replacement,  or  the  acquisition  of  the 
equivalent  of  the  injured  resource.  To 
accomplish  this  objective,  the  proposed 
rule  requires  the  establishment  of  a  trust 
fund  into  which  all  funds  awarded  by  a 
court  pursuant  to  Section  107  of 
CERCLA  for  compensation  for  damages 
must  be  placed.  Reimbursements  of 
assessment,  administrative,  and 
litigative  cost  are  not  placed  in  this  trust 
fund.  Similarly,  monies  awarded  from 
the  Hazardous  Substance  Responses 
Trust  Fund  as  reimbursement  for 
assessment  or  restoration  costs  pursuant 
to  the  natural  resource  claims  provision 
of  CERCLA  need  not  be  placed  in  a 
post-assessment  trust  fund  because  they 
are  by  definition  reimbursements  of 
costs  incurred.  These  reimbursements 
must  be  returned  to  the  Federal  or  State 
general  treasury  which  incurred  the 
costs. 

In  the  event  damages  are  awarded 
pursuant  to  section  107(a)(4)(C)  of 
CERCLA,  the  Federal  or  State  agency 
acting  as  trustee  shall  prepare  a 
Restoration  Plan.  This  plan  shall  be 
based  upon  the  decisions  made  in  the 


Restoration  Methodology  Plan,  if  one 
has  been  prepared,  modified  to  the 
extent  necessary  to  accommodate  new 
information,  including  the  amount  of  the 
award.  Where  the  measure  of  damages 
is  determined  using  a  use  value 
methodology,  the  Restoration  Plan  shall 
describe  those  management  actions 
designed  to  restore,  replace,  rehabilitate, 
or  acquire  the  equivalent  resources 
which  can  be  undertaken  consistent 
with  the  level  of  the  damage  award.  The 
trust  fund  is  to  be  used  to  pay  for  the 
implementation  of  this  Restoration  Plan. 

Ln  recognition  of  the  fact  that 
restoration  of  some  injured  resources  is 
technically  infeasible,  replacement  and 
acquisition  of  the  equivalent  are  defined 
to  include  acquisition  of  resources  that 
provide  similar  services  to  the  injured 
resource.  However,  there  is  a  limitation 
on  use  of  the  fund.  Where  the 
Restoration  Plan  would  involve 
acquisition  of  land  for  Federal 
management,  the  award  must  be  paid  to 
the  general  treasury.  The  appropriations 
process  must  be  used  where  private 
land  is  being  acquired  that  would 
expand  the  total  Federal  landholdings. 

III.  Resource  Related  Issues 

A.  Injury  Determination — General 

The  definition  of  injury  adopted  in 
this  proposed  rule  is  fundamental  to  the 
assessment  process.  Without  injury  to 
one  or  more  natural  resources  there  is 
no  damage  to  recover.  A  general 
definition  of  injury  is  provided  in 
§  11.14{v).  The  proposed  rule  clearly 
distinguishes  between  the  concepts  of 
"damage"  and  "injury."  Following  the 
statutory  division  in  use  of  the  words, 
"damage"  is  the  amount  of  money 
sought  in  compensation  for  an  "injury." 
Injury  is  the  "injury  to,"  "destruction 
of,"  or  "lost  of  the  resource. 

The  injury  definition  has  two  parts. 
First,  there  must  be  a  measurable 
adverse  change  in  the  resource.  That  is, 
there  must  be  a  change,  for  the  worse,  in 
the  resource  that  is  detectable  by 
observation  or  scientific  methods. 
Specific  definitions  of  injury  are 
provided  for  each  resource  in  S  11-62. 
The  criteria  for  what  constitutes  a 
measurable  injury  are  set  fairly  strictly. 
This  stringency  refiects  the  advantage 
gained  by  the  agency  from  the 
rebuttable  presumption  for  the 
assessment  results.  Scientific  evidence 
may  be  admitted  in  court  if  it  is  relevant 
and  probative,  but  not  all  evidence  is  of 
equal  value.  Since  this  proposed  rule  is 
used  for  the  purpose  of  giving  weight  to 
evidence,  not  just  considering  it.  the 
reliability  of  the  evidence  is  important. 
By  establishing  acceptance  criteria  for 
the  measurement  methodologies  for  the 


injuries  to  the  resources,  the  proposed 
rule  requires  that  the  authorized  official 
use  only  quality  evidence  in  measuring 
the  adverse  change  in  a  resource. 

Second,  the  adverse  change  must  be 
to  the  chemical  or  physical  quality  or  in 
the  viability  of  a  resource.  Since  only 
biological  resources  involve  the  aspect 
of  viability,  specific  criteria  for 
measuring  such  injury  is  based  on  a 
measurable  biological  response  of  the 
resource.  Water  and  air,  for  instance, 
are  commonly  evaluated  in  terms  of 
established  water  quality  or  air  quality 
standards.  Such  standards  have  not 
been  established  for  biological 
resources  to  determine  when  exposure 
to  a  specific  contaminant  level  has 
reduced  the  viability  of  the  different 
organisms.  Further,  no  standards  have 
been  established  for  biological 
resources  adversely  impacted  by 
residues  of  specific  contaminants 
resulting  from  such  exposure. 

Finally,  to  be  compensable  under 
CERCLA  or  the  CWA,  the  injury  must 
result  from  a  discharge  of  oil  or  release 
of  a  hazardous  substance,  or  from  a 
product  of  reactions  resulting  from  the 
discharge  of  oil  or  release  of  a 
hazardous  substance.  This  result  is 
established  by  the  demonstration  of  a 
link  between  the  discharge  or  release 
and  the  injured  resources,  called  the 
pathways  determination  as  provided  in 
§  11.63.  Consistent  with  CERCLA 
generally,  the  pathways  determination 
does  not  require  a  showing  of  strict 
causation.  It  is  not  necessary  to  show 
that  company  A's  release  caused  the 
injury,  only  that  company  A  released  the 
substance  and  that  expoaure  to  the 
substance  could  have  resulted  in  the 
injury. 

B.  Injury  Determination  for  Specific 
Resources 

1.  Surface  Water 

The  presence  of  oil  or  hazardous 
substances  in  surface  waters  may 
adversely  affect  the  quality  of  the 
resource,  especially  its  ability  to  provide 
essential  life-supporting  services.  The 
definitions  of  injury  to  the  surface  water 
resource  rely  primarily  upon  established 
water  standards  and  criteria, 
recognizing  the  extensive  research 
performed  to  develop  the  standards  and 
criteria.  The  injury  definitions  include 
concentrations  of  substances  adhering 
to  sediments  in  contact  with  the  surface 
water,  because  these  sediments  provide 
services  to  aquatic  life  much  as  soils 
provide  on  land.  The  injury  definitions 
do  not  differentiate  between  freshwater 
and  seawater,  except  as  may  be 
provided  by  the  specific  standards  and 
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criteria  used,  because  the  CWA  and 
CERCLA  broadly  deBne  the  "waters  of 
the  United  States"  to  include  both  fresh 
and  marine  surface  waters. 

2.  Ground  Water 

The  presence  of  oil  or  hazardous 
substances  in  ground  water  may 
adversely  affect  the  quality  of  the 
resource,  especially  its  services  to 
humans.  The  deHnitions  of  injury  to  the 
ground  water  resource  therefore  rely 

I     upon  established  water  standards  and 
criteria.  The  term  "ground  water"  is 

I     defmed  in  both  CERCLA  and  CWA,  and 
the  definitions  do  not  include  water  or 
other  materials  in  the  unsaturated  zone, 
llierefore,  measures  of  adverse  change 
in  the  ground  water  resource  resulting 
directly  from  the  occurrence  of  oil  or 
hazardous  substances  in  the 
unsaturated  zone  are  not  estabUshed. 
This  type  of  injury  is  in  the  subsection 

I     on  geologic  resources.  Although  many  of 
the  standards  and  criteria  used  are  only 
applicable  to  fresh  ground  water,  injury 
to  brackish  or  saline  ground  water  may 
occur  if  the  resource  contains  released 
substances  that  have  caused  injury  to 
other  resources. 

3.  Air 

Injury  to  air  is  defined  in  two  basic 
ways.  The  first  relies  upon  air  quality 
Standards  set  by  EPA  and  upon  related 
standards  set  by  individual  States. 
Those  standardis  includs  within  them 
ways  of  determining  whether  they  have 
been  violated,  including  duration  cmd 
appropriate  testing  procedures.  As  a 
result,  crtieria  are  not  repeated  here  in 
the  proposed  rule.  Secondly,  the  number 
of  substances  for  which  air  quality 
standards  have  been  set  is  relatively 
small,  so  air  may  also  be  considered 
injured  if  an  airborne  oil  or  hazardous 
substance  injuries  other  resources.  (Note 
that  the  definition  of  "oil"  is  broad  and 
includes  gaseous  or  vaporized  oil 
products  and  components.) 

4.  Geologic  resources 

Geologic  resources  include  that 
portion  of  the  Earth's  crust  not 
otherwise  included  in  ground  and 
surface  water,  and  includes  such 
elements  as  soil,  sediments,  rocks,  and 
minerals.  The  quality  of  geologic 
resources  is  defined  by  physical  and 
chemical  characteristcs  that  pertain  to 
the  major  services  provided  by  the 
resource.  Soil  quality  is  frequently 
measured  by  its  ability  to  support  plants 
and  other  organisms.  Thus,  injury  to  soil 
is  defined  directly  by  chemical  and 
physical  criteria  and  through  its  ability 
to  continue  to  support  biological 
I     organisms.  Development  potential  is 
especially  important  for  mineral 


resources,  so  if  a  discharge  or  release 
reduces  that  potential,  the  minerals  are 
considered  injured.  The  unsaturated 
zone  is  included  within  geologic 
resources.  However,  its  major  effect  is 
on  ground  water.  Therefore,  injury  to  the 
unsatiu-ated  zone  also  can  be  based 
upon  its  effect  on  that  resource. 

Finally,  as  with  all  of  the  other 
resources,  provision  is  made  for 
considering  the  geologic  resource 
injured  if  concentrations  sufficient  to 
cause  injury  to  other  resources  are 
fotmd.  This  provision  allows  for  cases 
where  previouly  established  standards 
may  not  anticipate  effects  of  oil  or  a 
hazardous  substance  on  these  resources. 

Additional  information  helpful  for 
assessing  injury  to  soil  will  be  available 
in  the  'Type  B  Technical  Information 
Document:  Approaches  to  the 
Assessment  of  Injury  to  Soil  Arising 
bom  Discharges  of  Hazardous 
Substances  and  Oil,"  which  is  being 
prepared  in  conjunction  with  the 
proposed  rule. 

5.  Biological  Resources 

This  section  provides  criteria  for 
demonstrating  when  injury  has  occurred 
to  organisms  when  their  viability  is 
adversely  impacted  by  oil  or  a 
hazardous  substance,  as  well  as  a 
limited  use  of  established  standards  for 
edibility.  Because  specific  criteria  have 
not  been  developed  previously  for  this 
purpose,  more  detail  is  provided  than  for 
other  resources.  Additional  technical 
information  is  being  developed  in  the 
'Type  B  Technical  Information 
Document:  Injury  to  Fish  and  WUdlife 
Specifies,"  which  is  being  prepared  in 
conjunction  with  the  proposed  rule. 

In  general,  injury  vtdll  have  occurred 
to  a  biological  resource  when  a 
biological  response,  as  defied  in  the 
proposed  rule,  has  residted  from 
exposure  to  the  oil  or  hazards 
substance.  The  proposed  rule  provides 
acceptance  criteria  for  determining 
which  biological  responses  may  be  used 
in  such  a  demonstration,  provideis  a  list 
of  certain  responses  in  fish  and  widlife 
species  that  have  been  determined 
acceptable  according  to  those  criteria, 
and  also  provides  acceptable  measures 
for  those  identified  responses. 

Except  for  the  use  of  edibility  action 
or  tolerence  levels  set  by  the  Food  and 
Drug  Administration  and  by  States,  the 
mere  presence  of  a  substance  in  an 
organism  does  not  constitute  injury  to 
the  organism.  Many  organisms, 
including  man,  can  carry  low  levels  of 
foreign  chemicals  in  their  tissues  with 
few  or  no  known  measurable  effects 
from  those  chemicals.  Injury 
determination  in  this  proposed  rule  is 
based  on  a  demonstrable  adverse 


biologicai  response  from  the  oil  or 
hazardous  substance.  For  example,  DDT 
and  related  chemicals  are  ubiquitous  in 
small  amounts  in  almost  every  warm- 
blooded animal,  but  this  fact  alone  does 
not  show  injury.  DDT,  however,  can 
cause  eggshell  thining.  This  biological 
response  has  been  an  important  factor 
in  causing  population  declines  of  certain 
fish-eating  and  raptoral  birds. 
Demonstration  of  significant  levels  of 
eggshell  thinning  in  the  presence  of  DOT 
does  demonstrate  injury.  Many  similar 
biological  responses  are  deaaibed  in  the 
proposed  rule. 

Acceptance  criteria  in  die  proposed 
rule  provide  die  means  for  evaluating 
whether  a  pcuticular  re^ionse  will 
demonstrate  injury  in  a  specific  case. 
The  criteria  set  are  stringent  because  of 
the  rebuttable  presumption  given  to 
assessments  that  follow  this  rule.  On  the 
other  hand,  many  assessments  done  in 
the  past  have  reUed  extensively  on  body 
counts  of  dead  oiganisms  as  the  primary 
or  sole  evidence  of  injury  to  those 
organisms.  These  criteria  broaden  past 
practice  by  allowing  use  of  and 
compensation  for  other  lands  of 
biological  responses. 

The  criteria  can  be  summaiizad  as 
requiring  that  the  response  is  nnlikely  to 
be  due  to  factors  other  than  die 
exposure  to  the  oil  or  hazardous 
substance,  that  it  has  been 
demonstrated  in  both  the  laboratory  and 
the  field,  and  that  testing  for  it  is 
practical  and  reliable.  Both  laboratory 
and  field  demonstrations  are  required 
because  these  two  condidons  can  rarely 
provide  the  same  information. 
Laboratory  experiments  can  be  carefully 
controlled  to  prevent  effects  from 
factors  other  than  the  substance  under 
test  but  may  use  concentrations, 
exposure  systems,  and  other  conditions 
unrelated  to  those  found  in  the  field. 
Controlled  laboratory  e}q>erinients 
cannot  duplicate  the  variety  of  foods, 
activities,  potential  substance 
degradation,  and  othe  factors  found  in 
the  field.  Field  experiments  or 
observations  often  rely  on  correlations, 
and  cause-and-effect  can  rarely  be 
documented  as  well  as  it  can  be  in  the 
laboratory.  There  are  numerous 
instances  where  either  lat>oratory  or 
field  experiments  have  failed  to  confiim 
conclusions  drawn  from  the  other. 

Categories  of  such  responses  are 
provided  in  the  proposed  rule,  and 
certain  responses  within  these 
categories  have  been  identified  as 
having  met  the  acceptance  criteria, 
lliese  specific  responses  are  identified 
based  upon  a  review  contained  in  the 
type  B  technical  information  document 
cited  above,  and  pertain  to  fish  and 
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wildlife.  The  acceptance  criteria  are 
intended  to  be  applied  to  responses  in 
all  biological  resources,  including  plants, 
shellfish,  and  other  organisms.  The 
authorized  official  may  rely  upon  other 
responses  in  addition  to  the  specific 
responses  identified  in  the  proposed 
rule,  so  long  as  the  other  responses  relief 
upon  can  meet  the  acceptance  criteria. 
There  has  been  considerable  work  on 
responses  in  other  organisms,  especially 
plants,  therefore,  other  responses  should 
meet  the  acceptance  criteria.  On  the 
other  hand,  if  extensive  new  research 
work  is  required  to  meet  the  acceptance 
criteria,  the  costs  of  such  research 
would  be  outside  the  assessement  costs 
attributable  to  a  particular  assessment 
for  purposes  of  a  damage  claim. 

C.  Pathways 

For  injury  to  have  occurred,  the  oil  or 
hazardous  substance  must  have  traveled 
from  the  source  of  the  discharge  or 
release  to  the  injured  resource.  In  some 
cases  demonstration  of  this  fact  is 
straightforward,  but  in  others  further 
work  must  be  done.  In  general,  two 
ways  may  be  used:  demonstration  of 
sufficient  concentrations  in  the  pathway 
for  it  to  have  carried  the  substance  to 
the  injured  resource,  or  use  of  modeling 
that  supports  that  pathway 
determination.  In  each  case,  a  given 
resource  may  act  as  a  pathway,  be 
injured,  or  both.  Pathways  can  and  often 
do  include  more  than  one  resource. 

For  the  physical  resources,  including 
water,  air,  and  the  geologic  resources, 
the  proposed  rule  identifies  important 
factors  and  appropriate  ways  to  use 
standard  procedures  for  those  resources 
that  will  be  appropriate  to  making  a 
pathway  determination. 

Biological  resources  may  act  as  a 
pathway  both  by  direct  physical  contact 
or  by  assimilation  through  a  food  chain. 
Physical  contact  usually  includes 
material  on  the  skin,  fur,  feathers  or 
other  surface  covering.  Food  chain 
transfers  may  include  bioaccumulation 
and  bioconcentration.  so  that  an 
organism  higher  on  a  food  chain  may 
contain  the  highest  concentrations  of  the 
substances. 

Food  chains  may  be  analyzed  by 
testing  free-ranging  organisms  or  by 
placing  test  organisms  in  situ  to  discover 
whether  they  will  take  up  the  substance. 
The  use  of  appropriate  indicator  species 
is  recommended.  Further  discussion  of 
the  use  of  indicator  species  may  be 
found  in  the  "Field  Operations 
Handbook  for  Resource  Contaminant 
Assessment — Field  Methods  and 
Materials,"  being  developed  by  the 
Division  of  Resource  Contaminants 
Assessment.  U.S.  Fish  and  Wildlife 
Service. 


Careful  selection  of  indicator  species 
will  consider  the  potential  for  that 
species  to  have  taken  up  or  contacted 
the  discharge  or  release.  Plants  often 
can  exclude  or  selectively  screen  out 
non-essential  substances  present  in  their 
environment,  especially  many  organic 
compounds  with  large  molecules.  Other 
substances,  such  as  small  inorganic 
ions,  may  be  taken  up  in  the  plant 
tissues  and  passed  on  to  other 
organisms.  Animals,  because  of  their 
mobility  and  different  physiology,  are 
often  more  likely  to  serve  as  pathways, 
especially  over  greater  distances. 

D.  Testing  and  Sampling 

This  section  provides  guidance  on 
selecting  procedures  and  techniques  to 
be  used  by  the  authorized  official  in 
making  injury  and  pathway 
determinations.  For  the  most  part,  the 
guidance  refers  to  techniques  thct  are 
standard  for  each  discipline,  and  their 
identification  here  primarily  provides 
special  considerations  that  may  be 
needed  in  using  these  otherwise 
standard  techniques  for  damage 
assessment  purposes. 

1.  Surface  Water  and  Ground  Water 

Some  techniques  for  testing  and 
sampling  of  water  resources  are 
currently  under  development  and  are 
not  described  by  the  reference  cited  in 
§  11.64  of  the  proposed  rule.  The 
authorized  official  may  need  to  apply 
these  methods  during  an  assessment 
and  therefore  should  be  guided  by  the 
discussion  and  procedures  given  in  the 
follwoing  references: 

Barcelona.  M.J.,  LP.  Gibb,  and  R.A.  Miller, 
"A  Guide  to  the  Selection  of  Materials  for 
Monitoring  Well  Construction  and  Ground- 
Water  Sampling,"  Illinois  State  Water 
Survey,  Champaign,  IL,  SWS  Report  No.  327, 
1983. 

Benson,  E.G.,  R.A.  Glaccum,  and  M.R.  Noel, 
"Geophysical  Techniques  for  Sensing  Buried 
Wastes  and  Waste  Migration,"  U.S. 
Environmental  Protection  Agency 
Environmental  Monitoring  Systems 
Laboratory,  Las  Vegas.  NV,  EPA  Contract  No. 
68-03-3050, 1983. 

Claassen,  H.C..  "Guidelines  and 
Techniques  for  Obtaining  Water  Samples 
that  Accurately  Represent  the  Water 
Chemistry  of  an  Aquifer,"  U.S.  Geological 
Survey.  Lakewood,  CO,  Open-File  Report  No. 
82-1024. 1982. 

Gillham,  R.W.,  M.).L  Robin,  |.F.  Barker, 
and  J.A.  Cherry,  "Groundwater  Monitoring 
and  Sample  Bias,"  American  Petroleum 
Institute,  Washington,  DC,  API  Publication 
No.  4367,  1983. 

U.S.  Environmental  Protection  Agency, 
"Guidance  on  Remedial  Investigations  under 
CERCLA,"  Office  of  Solid  Waste  and 
Emergency  Response,  Washington,  DC  EPA/ 
540/G-85/002. 1985. 


2.  Air 

Testing  and  sampling  may  include 
methods  or  modeling.  Modeling  should 
only  be  performed  if  testing  and 
sampling  methods  are  inappropriate. 
Testing  and  sampling  for  air  may  be 
complex  because  of  the  wide  range  of 
conditions  that  may  be  encountered, 
including  conditions  such  as:  a  massive 
short-term  emission,  as  might  occur  from 
a  tank  car  accident;  episodic  or 
intermittent  releases,  as  might  be 
created  by  varying  wind  conditions  that 
distribute  particulates  from  a  tailing 
pile;  and  long-term  low-level  release 
that  may  come  from  an  open  disposal 
pond. 

The  proposed  rule  lists  factors  to 
identify  in  setting  up  a  sampling  plan, 
including  an  appropriate  sampling 
schedule.  Objectives  based  upon  the 
requirements  of  the  testing  and  sampling 
need  to  be  set,  and  the  sampling  plan 
designed  to  meet  those  objectives. 

The  authorized  official  may  use  air 
testing  methods  not  listed  below  but 
that  have  been  accepted  following 
formal  review  and  evaluation  by  the 
U.S.  Environmental  Protection  Agency, 
the  National  Institute  for  Occupational 
Safety  and  Health,  and  American 
Society  for  Testing  and  Materials,  and 
the  American  Public  Health  Association. 
Some  examples  of  these  are  the 
following  documents: 

U.S.  Environmental  Protection  Agency, 
"Annotated  Bibliography  of  Aniytical 
Methods  for  CERCLA  Hazardous 
Substances,"  Volumes  1,  2,  and  3. 
Environmental  Monitoring  Systems 
Laboratory.  Las  Vegas,  NV. 

U.S.  Environmental  Protection  Agency, 
"Atmospheric  Measurements  of  Selected 
Hazardous  Organic  Chemicals,"  Washington, 
DC,  EPA-600/53-81-031,  1980. 

U.S.  Environmental  Protection  Agency. 
"Characterization  of  Hazardous  Waste 
Sites — A  Methods  Manual:  Volume  II, 
Available  Sampling  Methods,  Second 
Edition,"  Environmental  Monitoring  Services 
Laboratory,  Las  Vegas,  NV,  EPA-flOO/4-84- 
076,  December  1984. 

U.S.  Environmental  Protection  Agency, 
"Characterization  of  Hazardous  Waste 
Sites — A  Methods  Manual:  Volume  III, 
Available  Laboratory  Analytical  Methods," 
Environmental  Monitoring  Systems 
Laboratory,  Las  Vegas,  NV,  prepared  by 
Lockheed  Engineering  Management  Services 
Company,  under  EPA  contract  No.  68-03- 
3050,  n.d. 

U.S.  Enviroimiental  Protection  Agency, 
"Compendium  of  Methods  for  the 
Determination  of  Toxic  Organic  Compounds 
in  Ambient  Air,"  Washington,  DC,  EPA-600/ 
4-84-041,  April  1984. 

U.S.  Environmental  Protection  Agency, 
"DIGEST  of  Ambient  Particulate  Analysis 
and  Assessment  Methods,"  Washington,  DC. 
EPA  450/3-78-113,  September  1978. 
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U^  Environmental  Protection  Agency. 
'?iIetwork  Design  and  Site  Exposure  Criteria 
for  Selected  Noncriteria  Air  Pollutants," 
Washington.  DC,  EPA-480/48&-022. 
September  1984. 

For  infonnation  on  air  modeling,  the 
'Type  B  Technical  Information 
Document:  Application  of  Air  Models  to 
Natural  Resource  Injury  Assessment"  is 
being  prepared  in  conjunction  with  the 
proposed  rule.  Its  availability  will  be 
annoimced  in  the  Federal  Register. 

3.  Geological  Resources 

Methodologies  for  testing  and 
sampling  for  injuries  to  soil  and  other 
geologic  resources  are  provided  in  the 
proposed  rule.  Specific  procedures  for 
implementing  the  soil  methodologies,  the 
largest  portion  of  this  resource  group, 
are  discussed  in  die  'Type  B  Technical 
Information  Docimient:  Approaches  to 
the  Assessment  of  Injury  to  Soil  Arising 
from  Discharges  of  Hazardous 
Substances  and  Oil." 

The  first  three  methodologies  for 
testing  and  sampling  for  injury  to  soU, 
those  involving  pH,  cation  exchange, 
and  salinity,  involve  standard  chemical 
analyses.  Some  useful  references  for 
performing  these  chemical  analyses  are 
provided  in: 

U.S.  Environmental  Protection  Agency, 
"Characterization  of  Hazardous  Waste  Site — 
A  Methods  Manual:  Volume  D.  Available 
Sampling  Methods,  Second  Edition," 
Environmental  Monitoring  Systems 
Laboratory.  Lai  Vegas.  NV,  EPA-«00/4-84- 
076.1064. 

U.S.  Envirtmmental  Protection  Agency, 
"Soil  Sampling  Quality  Assurance  User's 
Guide,"  Environmental  Monitoring  Systems 
Laboratory,  Laa  Vegas,  NV.  EPA-e00/4-«4- 
043,1964. 

U.S.  Environmental  Protection  Agency, 
"Guidance  on  Remedial  Investigations  Under 
CERCLA."  Office  of  Sobd  Waste  and 
Emergency  Response,  Washington,  DC  EPA- 
S40/G-S5/002. 1965. 

U.S.  Environmental  Protection  Agency, 
"Preparation  of  Soil  Sampling  Protocol: 
Techniques  and  Strategies,"  Environmental 
Monitoring  Systems  Laboratory,  Las  Vegas, 
NV,  EPA-0OO/4-S3-O2O,  1983. 

U.S.  Environmental  Protection  Agency, 
'Test  Methods  for  Evaluating  Solid  Waste, 
Physical  and  Chemical  Methods,"  Office  of 
Solid  Waste  and  Emergency  Response, 
Washington,  DC.  SW-846.  Available  from 
NTIS.  Springfield,  VA,  PB-82-17Z-156. 

The  fourth  method  of  verifying  an 
injury  to  soil  is  by  changes  to  soil 
microbial  respiration.  Among  the 
available  procedures  are  those  fotind  in: 

Anderson, ).  P.  E.,  "Soil  Respiration."  in 
A.L  Page  (ed.),  Methods  of  Soil  Analysis, 
Part  2:  Chemical  and  Microbial  Properties, 
2nd  Edition,  American  Society  of  Agronomy, 
Madison.  WI.  1982. 

Tabatabai,  M.  A.,  "Soil  Enzymes,"  in  A.L 
Page  (ed.).  Methods  of  Soil  Analysis,  Part  2: 


Chemical  and  Microbial  Properties,  2nd 
Edition.  American  Society  of  Agronomy, 
Madison,  WI.  1982. 

To  verify  an  injury  to  soil  by  testing 
for  changes  to  microbial  populations,  the 
procedures  provided  in  the  documents 
listed  below  may  be  usefuL 

Anderson. ).  P.  E.  and  K.  M  Pousch.  "A 
Physiological  Method  for  the  Quantitative 
Measurement  of  Microbial  Biomass  in  Soils," 
Soil  Biology  and  Biochemistry,  8:209-213, 
1978. 

Jenrinson.  P.  S.  and  P.  S.  Powlson,  'The 
Effects  of  Biocidal  Treatments  on  Metabolism 
in  Soil-V:  A  Method  for  Measuring  SoU 
Biomass,"  Soil  Biology  and  Biochemistry, 
8:209-213, 1976. 

Kaniak,  R.  E.  and ).  L  Hannelink.  "A 
Standardixed  Method  for  Determining  the 
Acute  Toxicity  of  Chemicals  to  Earthworms." 
Ecotoxicology  and  Environmental  Safety. 
8-.216-222. 1982. 

To  test  for  an  injury  to  soil  diat 
resulted  from  phytotoxidty,  the 
proposed  rule  requires  either  seed 
germination,  seedling  growth,  root 
elongation,  plant  uptake,  or  soil  core 
microcosm  tests.  Among  the  procedures 
currently  available  are: 

U.S.  Environmental  Protection  Agency, 
'The  Seed  Germination/Root  Elongation 
Toxicity  Test"  in  Environmental  Effects  Test 
Guidelines,  Section  EG12,  OCBce  of  Pesticides 
and  Toxic  Substance,  Washington,  DC  EPA- 
560/6-82-002. 1982.  Available  from  NTIS, 
^Kingfield,  VA  P6-82-232992. 

U.S.  Environmental  Protection  Agency, 
"The  Eariy  Seedling  Growth  Toxicity  Test." 
in  Environmental  Effects  Test  Guidelines, 
Section  EG13,  Office  of  Pesticides  and  Toxic 
Substances,  Washington.  DC  EPA-9eo/6-82- 
002, 1982.  Available  from  NTIS,  Springfield, 
VA  P6-82-232992. 

U.S.  Environmental  Protection  Agency, 
"The  Plant  Uptake  and  Translocation  Test" 
in  Environmental  Effects  Test  Guideline 
Section  EG14,  Office  of  Pesticides  and  Toxic 
Substances,  Washington.  DC.  EPA  S60/6-S2- 
002, 1982.  Available  from  NTIS,  ^ringfield. 
VA  PB-82-232992. 

Van  Voria,  P.,  "Experimental  Terrestrial 
Soil-Core  Microcosm  Test  Protocol," 
Prepared  by  Pacific  Northwest  Laboratory  for 
the  U.S.  Environmental  Protection  Agency, 
Corvallis.  OR.  EPA-flOO/3-85-047, 1985. 
Available  from  NTIS,  Springield,  VA  FB85- 
213338. 

4.  Biological  Resounds 

Appropriate  tests  for  biological 
resources  are  largely  identified  in  the 
injury  definition  section.  These  are 
discussed  in  more  detail  in  the 
document  cited  in  that  discussion.  'Type 
B  Technical  Information  Document 
Injury  to  Fish  and  Wildlife  Species." 
Specific  methodologies  may  vtuy 
depending  upon  the  organism,  type  of 
response  being  studied,  oil  or  hazardous 
substance  involved,  and  statistical 
confidence  required.  Methodologies  may 
be  used  that  technical  literature  show 


are  appropriate  to  the  response  being 
tested.  In  general  for  ptirposes  of  a 
damage  claim,  the  auUiorized  officials 
would  only  use  techniques  that  have 
been  tested  previously  for  the  kind  of 
situation  being  examined  and  that  have  . 
been  documented  in  the  technical 
literature. 

E.  Quantification 

1.  General 

The  proposed  rule  in  |{  11.70-11.73 
provides  guidance  on  methods  for 
quantifying  the  effects  of  injuries 
resulting  from  diochoiiges  of  oU  or 
releases  of  hazardous  substances.  This 
guidance  makes  the  link  between 
injuries  to  resources  and  the  meftods 
used  to  determine  compensatiao  for 
those  injuries. 

Several  steps  are  necessary  to  convert 
natural  resource  injuries  to  danuigHS. 
that  is.  to  assign  a  dollar  amount  for  the 
injuries.  The  Injury  DetenninatioD  phase 
demonstrated  that  an  injury  has  in  fact 
occurred  as  a  result  of  the  discharge  or 
release.  The  Quantification  jrfiase  must 
determine  how  mndi  of  die  resource  has 
been  injured,  and  how  "badly."  and  also 
must  determine  what  effect  d>e  injury 
has  had  on  services  provided  by  die 
resource.  Determining  the  effect  on 
services  is  critical  to  coverting  phjrsical 
and  biological  changes  to  dollar 
amounts,  and  is  explained  in  more  detail 
below. 

Throughout  the  Quantification  idiase. 
conditions  following  the  discharge  or 
release  are  compared  to  baseline 
conditions,  which  are  the  conditions  dial 
would  have  existed  in  the  absence  of 
the  discharge  or  release.  Baseline 
conditions  include  physical  and 
biological  conditions  as  well  as  services. 

The  final  critical  dimension  in 
determinlDg  "how  mudi"  the  resouoe 
and  associated  services  have  been 
affected  is  time,  wdiich  is  refened  to 
here  as  the  "recovery  period."  Injuries 
that  will  recover  over  a  long  time  period 
have  greater  effects  on  services  than 
those  that  will  recover  quickly, 
especially  if  that  recovery  requires  little 
or  no  intervention  ("restoration").  The 
final  section  of  the  Quantification  friiase, 
S  11.73,  provides  guidance  on 
determining  recovery  periods  for  various 
alternatives,  including  different 
restoration  alternatives  and  the 
situation  where  no  actions  beyond  the 
removal  or  remedial  actions  are  carried 
out 

2.  Services  Reduction  Quantification 

In  order  to  quantify  services 
reduction,  the  authorized  official  must 
first  determine  the  extent  of  the  effects 
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of  the  injury,  or,  in  other  words,  how 
much  of  the  resource  has  been  injured, 
as  provided  in  §  11.71.  In  general  terms, 
this  reduction  might  mean  the  volume  of 
water  no  longer  usable  for  a  specified 
purpose,  the  size  of  a  fish  population 
lost,  the  acres  of  wildlife  habitat 
changed,  or  any  other  physical  or 
biological  changes  resulting  from  the 
discharge  or  release. 

To  help  make  these  changes  useful  for 
the  analyses  in  the  Damage 
Determination  phase  they  must  be 
converted  into  "services."  Broadly 
speaking,  a  service  refers  to  any 
function  that  one  resource  performs  for 
another  or  for  humans.  Within  the  non- 
human  part  of  an  ecosystem,  plants 
provide  habitat  and  food  for  animals, 
one  animal  may  provide  or  serve  as  food 
for  another,  or  water  may  be  used  by 
fish  for  support,  respiration,  and  many 
other  functions.  This  list  could  be 
expanded  to  describe  almost  any 
interaction  between  species  or  between 
physical  and  biological  levels.  Amony 
these  services  are  the  uses  that  humans 
make  of  natural  resources.  These 
services  would  include  such  things  as 
use  of  water  for  drinking,  agriculture, 
and  industry,  the  use  of  fish  or  wildlife 
for  food,  and  the  use  of  many 
components  of  the  environment  for 
recreation. 

An  important  distinction  between 
services  and  the  physical,  chemical,  or 
biological  conditions  existing  in  a 
resource  is  that  the  services  represent 
interactions  between  resources,  or 
between  resources  and  humans. 
Traditionally  humans  have  valued 
natural  resources  in  monetary  terms  on 
the  basis  of  services  provided  by  the 
resources.  This  method  logically  may  be 
extended  to  valuing  damages  to  an 
injured  resource  on  the  basis  of  changes 
in  services  provided  to  humans  or  to 
other  resources.  The  proposed  rule 
establishes  the  link  between  measured 
adverse  changes  in  the  condition  of  the 
resource,  the  injury,  and  the  damages 
through  the  measurement  of  changes  in 
the  services  provided  by  the  injured 
resource.  This  method  of  determining 
damages  is  in  accord  with  traditional 
measures  of  the  value  of  natural 
resources. 

Using  the  proposed  rule,  damages  to 
an  injured  pond  might  be  estimated  by 
changes  in  services  the  pond  provided 
as  Hsh  habitat.  The  measure  of  change 
in  services  might  be  numbers  of  Hsh, 
varieties  of  fish,  or  the  services  the  fish 
provide  to  another  resource,  such  as 
food  for  other  animals.  If  the  pond  had 
also  served  as  a  source  of  drinking 
water,  the  measure  of  change  in  services 
might  be  the  volume  of  water  formerly 


used  for  that  supply.  In  either  case 
damages  would  be  estimated  on  the 
basis  of  lost  use  of  the  services  or  of 
change  in  the  level  of  more  than  one 
service,  and  changes  in  all  services  may 
be  counted  when  estimating  damages. 

The  methodology  to  be  used  in  the 
Damage  Determination  phase  is  critical 
in  determining  which  services  to 
measure  in  the  Quantification  phase. 
Close  coordination  is  required  between 
economists  and  natural  resource 
specialists  in  planning  and  earring  out 
this  phase  of  the  assessment.  The 
authorized  official  must  decide  whether 
to  determine  damages  based  (1)  the 
diminution  of  use  values  or  (2) 
restoration  or  replacement  costs 
(§  11.35).  These  two  approaches  require 
different  kinds  of  residts  from  the 
Quantification  phase. 
If  diminution  of  use  values  is  chosen, 
results  must  be  expressed  as  changes  in 
the  uses  of  the  services  provided  to 
humans.  In  this  case,  the  measurements 
of  services  not  used  primarily  by 
humans  are  useful  mainly  as 
intermediate  results,  although  they  may 
be  critical  in  determining  changed 
human  use. 

On  the  other  hand,  if  restoration  or 
replacement  costs  is  to  be  the  measure 
of  damages,  the  non-human  services 
may  be  equally  critical,  because  the 
determination  of  restoration  or 
replacement  costs  is  based  on  the 
restoration  or  replacement  of  services. 
In  this  case,  the  non-human  services 
may  be  more  important  in  measuring 
changes  in  how  well  a  wildlife  habitat 
or  marsh  is  supporting  wildlife, 
controlling  floods,  assimilating  wastes, 
and  providing  any  other  services  that 
may  be  important.  Human  uses  may 
need  to  be  measured  for  purposes  of 
determining  priorities  and  calculating 
diminution  of  use  values  during  the 
recovery  period. 

Provision  is  made  in  the 
Quantiflcation  phase  for  direcdy 
quantifying  the  effects  of  injiu-ies  based 
upon  a  loss  of  services  dependent  on  the 
injured  resources,  where  that  provides  a 
better  measure  of  the  extent  of  the  effect 
than  first  measuring  a  change  in  the 
chemical,  physical,  or  biological 
parameters.  An  example  could  be  where 
a  pond  or  lake  contains  levels  of  oil  or  a 
hazardous  substance  sufficient  for  the 
water  to  be  considered  injured,  but  one 
of  the  most  critical  services  normally 
supplied  by  the  injured  water  is 
provision  of  habitat  for  fish  that 
normally  would  be  caught  and  eaten  by 
man.  That  service  is  now  disrupted 
because  fish  from  the  lake  can  no  longer 
be  eaten.  In  this  case,  the  change  in 
services  measured  could  be  the  loss  of 


availability  of  a  population  of  edible 
fish,  even  though  the  water  is  the 
identified  injured  resource,  and  the  Bsh 
population  is  viable  and  eventually  may 
become  edible  at  some  time  in  the 
future,  through  either  natural  processes 
or  restoration  activities.  Alternatively, 
the  change  in  services  measured  could 
be  the  loss  of  available  population  of 
edible  Hsh  estabUshed  directly  from  the 
presence  of  concentrations  in  the  fish 
exceeding  FDA  tolerance  levels. 

Detailed  guidance  is  not  provided  on 
methods  for  measuring  changes  in 
services,  in  part  because  the  range  of 
services  that  can  be  measured  is  so 
broad,  and  in  part  because  the  methods 
to  be  used  depend  greatly  on  which 
services  are  measured.  Guidance  is 
provided  for  certain  natiual  resources, 
but  most  methods  for  measurement  of 
services  of  those  resources  will  have  to 
be  determined  by  the  authorized  ofRcial. 
The  emphasis  in  the  guidance  for 
specific  resources  is  primarily  on  how  to 
choose  techniques  that  are  scientifically 
acceptable  and  that  can  provide  useful 
data  for  measuring  services. 

Quantification  of  the  effects  on  the 
physical  resources  (surface  and  ground 
water,  air,  and  geologic  resources)  focus 
on  determining  the  area,  or  in  some 
cases  the  volume,  exposed  to  the 
discharge  or  release.  In  addition,  the 
services  provided  by  those  resources 
must  be  determined.  Comparison  to 
baseline  is  critical  to  this  process. 

In  measurement  of  biological 
resources,  the  choice  between  habitat 
and  population  analysis  is  required  to 
ensure  that  common  units  are  being 
used  and  that  double  counting  is 
avoided.  There  may  be  circumstances 
where  a  mixed  analysis  may  be  possible 
while  avoiding  double  coimting,  if  there 
is  little  or  no  interaction  between  the 
resources  analysis.  For  example,  a 
population  analysis  might  be  used  for  a 
terrestial  resource  such  as  deer,  but  a 
habitat  analysis  used  for  a  fish  resource 
affected  by  the  same  discharge  or 
release.  To  some  extent,  choice  of 
habitat  analysis  will  be  more  closely 
related  to  restoration  options,  and 
population  analysis  to  use  values,  but 
the  relationship  is  not  strict. 

The  types  of  biological  measurements 
identified  in  the  proposed  rule  are  those 
that  have  generally  been  used  in 
damage  assessments,  with  the  exception 
of  the  Habitat  Evaluation  Procedures 
(HEP).  HEP  has  been  used  widely  in 
analyzing  impacts  of  proposed 
development  projects,  and  considerable 
documentation  is  already  available.  An 
information  document  for  use  with 
damage  assessments,  "Type  B  Technical 
Information  Document:  Guidance  on  Use 
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of  Habitat  Evaluation  Procedures  and 
Habitat  Suitability  Index  Models  for 
CERCA  Application."  is  being  prepared 
concurrently  with  the  proposed  rule.  Its 
availiability  will  be  announced  in  a 
notice  in  the  Federal  Register.  Interested 
parties  are  encouraged  to  review  this 
document,  which  is  intended  to  be  made 
final  concurrently  with  the  proposed 
rule.  It  is  intended  to  be  a  supplement  to 
the  materials  and  training  already 
available  for  HEP  from  the  U.S.  Fish  and 
Wildlife  Service. 

Life  table  statistics  are  widely  used  in 
other  management  and  research 
functions,  but  their  use  here  is  restricted. 
The  conditions  generally  considered 
necessary  for  their  valid  use  are 
expected  to  occur  rarely  in  damage 
assessments.  The  reference  in  the 
proposed  rule  to  the  American  Fisheries 
Society  publication  does  not  address  or 
refer  to  the  dollar  values  assigned  to  fish 
species  in  that  publication,  but  is 
restricted  to  the  section  in  that 
publication  providing  guidance  on 
methods  for  conducting  valid  counts  of 
dead  fish. 

3.  Baseline  Services  Determination 

The  measure  of  effect  in  the 
Quantification  phase  is  a  comparison  of 
the  conditions  found  following  the 
discharge  or  release  with  a  baseline 
condition  both  for  services  and  for 
biological  or  physical  changes.  This 
baseline  will  most  often  represent 
conditions  occurring  just  prior  to  the 
discharge  or  release,  although  the 
definition  given  in  the  regulation  is 
broader.  The  broader  definition  in  the 
regulations  allows  for  longer-term 
situations  where,  even  in  the  absence  of 
the  specific  discharge  or  release, 
significant  changes  would  have  occurred 
in  the  resource  or  service  being 
measured.  For  example,  an  area  might 
have  been  primarily  a  farming 
community  when  a  dump  was  first 
established,  but  land  use  changed  during 
the  period  of  hazardous  waste  dumping, 
and  much  of  the  area  might  have  been 
converted  to  industrial  use.  These  land 
use  changes  need  to  be  considered  in 
establishing  baseline:  it  may  be 
unreasonable  to  assess  damages  based 
in  this  case  upon  lost  use  as  wildlife 
habitat.  In  addition  to  human-caused 
changes,  consideration  may  have  to  be 
given  to  natural  changes,  such  as 
ecological  succession.  This  method  of 
defining  baseline  reflects  the  principle 
that  a  natural  resource  damage  claim 
should  be  limited  to  the  damages  caused 
by  the  injury  resulting  from  actions  of 
the  party  determined  responsible. 

The  issue  of  from  which  point  the 
calculation  of  change  should  be 
performed  frequently  has  been 


erroneously  related  to  the  question  often 
faced  by  EPA  in  determining  what  level 
of  "cleanup"  is  appropriate  in  response 
actions  under  the  NCP.  The  objectives  of 
EPA  imder  the  NCP  and  the  damage 
assessment  process  differ  and,  as  such, 
different  calculation  points  are 
inevitable. 

EPA  is  not  always  concerned  with 
returning  the  site  to  its  baseline 
condition  when  it  determines  a  cleanup 
level.  Rather,  the  goal  of  most  response 
actions  is  to  remove  and/or  remediate 
the  hazardous  substances  at  a  site  until 
they  no  longer  represent  an  actual  or 
potential  threat  to  public  health, 
welfare,  or  the  environment.  The 
particular  cleanup  level  is  driven  by  the 
application  of  applicable  or  relevant  and 
appropriate  environmental  standards 
and  other  site-specific  consideration. 

When  performing  a  damage 
assessment,  the  objective  is  to 
determine  the  value  of  the  loss. 
Standards  may  be  used  to  determine 
that  an  injury  has  occurred,  but  the 
extent  of  effects  for  which  the 
responsible  party  may  be  found  liable 
may  differ  significantly  from  the 
standard.  In  some  instances,  the 
baseline  condition  was  cleaner  than  the 
standard  where  in  others  the  standard 
was  exceeded  before  the  discharge  or 
release.  Therefore,  in  many  situations 
the  level  of  cleanup  will  be  different 
from  the  baseline.  The  proposed  rude 
follows  the  common  law  principle  that 
the  injured  party  should  be  made  whole 
again.  Thus,  quantification  of  injury  and 
estimates  of  damages  are  based  upon 
the  change  from  baseline,  rather  than  on 
standards. 

The  proposed  lule  also  requires  that 
the  baseline  reflect  normal  variation  in 
the  resource  and  service.  For  almost  any 
parameter  being  measured,  variability  is 
expected,  whether  that  parameter  is  a 
physical  measurement,  such  as 
concentration  of  an  ion  in  ground  water, 
or  a  biological  measure,  such  as 
population  levels  of  an  animal  species. 
Some  of  those  parameters  may  be 
relatively  constant,  or  vary  on  an  annual 
cycle;  others  can  be  expected  to  vary 
cyclically  and  dramatically,  such  as 
"four-year  cycles"  of  lemmings  or  "ten- 
year  cycles"  of  lynx,  where  populations 
may  vary  from  nearly  zero  to  many 
thousands  in  a  given  area  over  the 
course  of  a  fairly  regular  cycle.  Other 
parameters  may  change  gradually  in  one 
direction,  as  do  population  changes  of 
many  species  during  ecological 
succession,  or  show  random  and 
unpredictable  changes.  Included  in  the 
last  category  are  extreme  changes  that 
might  fall  outside  of  "normal"  variation, 
but  still  be  due  to  natural  causes.  An 


example  of  extreme  change  is 
destruction  of  a  coastal  marsh  by 
hurricane  winds  and  seas. 

A  baseline  should  allow  for 
comparison  with  the  normal  range  of 
variation,  rather  than  being  constrained 
to  a  single  measurement.  For  example,  a 
discharge  or  release  may  occur  or  be 
studied  at  a  time  when  a  population  is 
normally  absent  or  low,  but  may  affect 
the  ability  of  the  affected  area  to 
support  the  population  at  times  when  it 
would  normally  be  high.  A  chemical 
change  in  air  or  water  may  be  mitigated 
by  dilution  at  certain  times  of  year,  but 
the  same  quantity  of  material  may  reach 
deleterious  concentration  at  other  times 
because  of  low  water  flow  or  different 
wind  conditions.  A  further  constraint  is 
that  data  for  the  baseline  and  for  the 
assessment  area  should  be  collected 
using  comparable  methods.  Unless 
identical  or  very  similar  methodologies 
are  used,  different  data  may  simply 
reflect  a  difference  in  the  methodologies 
rather  than  in  the  condition  being 
measured. 

The  preferred  method  for  establishing 
baseline  is  to  use  historical  data  taken 
from  the  assessment  area  before  the 
discharge  or  release.  In  many  cases, 
such  historical  data  for  an  assessment 
area  may  be  missing  or  inadequate,  so 
the  proposed  rule  establishes  an 
alternative  means  for  estimating 
baseline.  In  most  cases,  estimating 
baseline  requires  data  for  similar  areas 
("control  areas")  near  the  assessment 
area.  Preferably,  the  authorized  official 
will  use  historical  data  for  the  control 
area  if  available,  after  ensuring  the 
control  and  assessment  areas  are 
similar  except  for  the  discharge  or 
release.  If  historical  data  are 
unavailable  for  both  the  assessment  and 
control  areas,  then  field  data  must  be 
collected  for  the  control  area  following 
the  guidance  provided. 

The  same  materials  used  for  literature 
searches  in  performing  research  are 
sources  for  locating  baseline  data.  These 
materials  include  general  bibliographic 
references  as  well  as  computer  data 
bases  and  specialized  data  bases  that 
contain  compilations  of  resource- 
specific  data  from  many  sources.  In 
addition,  many  parts  of  the  United 
States  have  been  studied  in 
Environmental  Impact  Statements 
(EIS's)  or  related  documents,  for  various 
kinds  of  projects,  these  EIS's  many 
contain  baseline  data  (or  references  to 
sources]  for  the  subject  area.  The  Digest 
of  Environmental  Impact  Statements  is 
pubhshed  by  Cambridge  Scientific 
Abstracts,  5161  River  Road,  Bethesda, 
MD  20816.  It  summarizes  all  EIS's.  The 
company  sells  microfiche  and  paper 
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copies  of  these  documents.  A  number  of 
State  and  Federal  laws  require  other 
planning  documents  that  may  be  useful. 
The  Federal  Government  carries  out  or 
sponsors  research  nationwide  on 
natural  resources;  the  National 
Technical  Information  Service  (NTIS).  in 
Springfield,  Virginia,  has  a  computer 
searchable  data  base  for  locating 
reports  on  this  research,  and  also  can 
supply  microfiche  or  paper  copies.  Local 
information  may  be  available  through 
State  agencies  (e.g.,  water  resources,  air 
quality  control,  fish  and  game,  public 
health,  etc.).  If  the  discharge  or  release 
occurred  on  publicly-held  land,  the 
agency  managing  that  land  may  have 
data  available,  and  private  land  owners 
may  have  similar  data.  Nearby 
universities  and  colleges  may  have  data 
from  studies  done  by  students  or  faculty 
members. 

If  historical  data  for  both  assessment 
and  control  areas  are  inadequate,  Held 
data  must  be  collected  from  control 
areas.  Although  each  resource  will 
require  techniques  and  procedures 
specific  to  that  resource,  and  local 
conditions  will  require  tailoring 
procedures  to  the  speciHc  location,  the 
proposed  rule  provides  general 
guidelines  that  apply  to  selection  and 
use  of  control  areas.  The  general 
guidelines  are  to  be  used  together  with 
the  speciHc  guidelines  for  each  resource, 
and  are  designed  to  balance  the  needs 
for  flexibility  and  rigor. 

Because  of  the  importance  of  water  as 
a  resource,  extensive  data  on  water 
quality  have  been  collected  by  many 
local.  State,  and  Federal  agencies.  Most 
of  those  historical  data  deal  with 
traditional  water  quality  measures  such 
as  inorganic  ions  and  microbial  content, 
and  only  rarely  include  tests  for  man- 
made  organic  contaminants.  A 
computerized  data  base  that  provides 
access  directly  to  certain  large  data 
collections,  such  as  EPA's  STORET 
water  quahty  data  base,  or  other  data 
bases,  is  available  through  the  National 
Water  Data  Exchange  (NAWDEX), 
headquartered  at  the  U.S.  Geological 
Survey  (USGS)  in  Reston,  Virginia,  and 
also  available  through  local  assistance 
centers.  In  addition,  the  Survey's  own 
water  data  are  available  from  the 
National  Water  Data  Storage  and 
Retrieval  System  (WATSTORE); 
inquiries  may  be  sent  to  Reston  or  to 
USGS  offices  in  each  State.  When 
determining  baseline  for  ground  water, 
control  wells  may  have  to  be  selected  or 
drilled.  Historical  data  should  be 
available  to  determine  the  extent  of  the 
aquifers  being  studied  or  to  determine 
hydrologic  characteristics  other  than  the 
concentration  of  oil  or  hazardous 


substances.  Tests  done  on  the  water  and 
matrix  bom  control  wells  should 
parallel  those  done  during  the  Injury 
Determination  phase,  as  for  other 
baseline  procedures. 

Establishing  baseline  for  surface 
water  resources  includes  consideration 
of  effects  due  to  low  and  high  water 
conditions.  At  high  flow  or  stage 
conditions,  samples  will  provide 
information  on  material  washed  from 
the  land  surface  or  tidally-transported 
while  low  water  conditions  will  reflect 
the  potentially  most  concentrated 
condition  of  the  surface  waters.  The 
range  of  normal  concentrations  should 
be  determined  over  the  range  of  water 
flows  or  stages,  rather  than  depending 
strictly  on  seasonal  or  annual  cycles  as 
might  be  needed  for  biological 
resources.  Sediments  in  the  water 
bodies  may  represent  the  major 
concentration  of  many  contaminants, 
may  provide  potential  for  futiu^ 
releases,  and  may  serve  as  a  potential 
source  of  injury  for  biological  resources 
via  food  chains.  Establishing  baseline 
for  marine  and  estuarine  waters  may 
require  procedures  to  account  for  tidal 
and  current  effects  on  movement  of 
substances. 

Concentrations  of  materials  in  air  can 
change  due  to  changing  wind  conditions, 
diffusion,  varying  volatility  of  the 
materials,  and  changes  in  release  rates. 
Thus,  establishing  baseline  conditions 
for  air  presents  problems  for  baselines 
that  differ  from  the  other  resources.  The 
guideline  contained  in  the  proposed  rule 
impose  limitations  on  use  of  historical 
data  for  an  air  resource  baseline.  These 
limitations,  in  summary,  require  that 
pervious  testing  would  have  detected 
the  oil  or  hazardous  substance,  and  that 
the  previous  testing  indicates  that 
historical  levels  have  been  sufficiently 
predictable  to  be  useful.  Detectable 
concentrations  of  oil  or  hazardous 
substances  are  normally  extremely  rare 
in  air.  so  these  requirements  are  lesc 
restrictive  than  they  may  seem. 
Otherwise,  monitoring  at  control  sites 
will  have  to  be  conducted  by  the 
authorized  ofHcial  with  consideration 
given  to  siting  and  to  sampling 
schedules  that  ensure  comparability  to 
the  assessment  area  and  conditions  and 
that  avoid  interference  from  other 
potential  sources. 

Guidelines  on  baseline  data  for 
geologic  resources  primarily  reflect 
factors  important  in  determining 
comparability  between  the  assessment 
and  control  areas  and  the  need  for 
appropriate  sampling  from  the  control 
areas. 

Because  quantification  of  injury  to 
biological  resources  will  involve 


habitats  and  populations,  the  sources  of 
historical  information  provided 
emphasize  these  types  of  information. 
Included  among  the  appropriate  habitat 
maps  would  be  the  Wetland  Inventory 
maps  prepared  by  the  U.S.  Fish  and 
Wildlife  Service  and  by  individual 
States  showing  locations  of  specific 
habitats  and  ecosystems.  Many  other 
kinds  of  habitat  and  ecosystem  maps 
are  available.  The  U.S.  Geological 
Survey  maintains  indices  to  and  has 
available  series  of  aerial  photographs 
for  most  areas  of  the  country,  including 
not  only  topographic  photography,  but 
also  photographs  for  studying 
agricultural  and  other  land  uses.  With 
professional  interpretation,  these 
materials  can  indicate  trends  in  habitat. 
Museum  collections  also  provide 
records  of  species  occurrence  that  may 
avoid  duplication  of  collection  efforts; 
specimens  often  are  accompanied  by 
field  notes  that  provide  habitat 
information.  Both  Federal  and  State 
agencies  maintain  biological  data  bases 
that  often  include  distribution  and 
habitat  data.  Among  these  are  data 
bases  for  endangered  species.  Natural 
Heritage  data  bases  maintained  by 
many  States,  systematic  data  bases 
often  maintained  by  museums  and 
herbaria,  and  data  bases  for  numerous 
fish  and  game  species  maintaind  by 
management  agencies. 

The  requirement  for  species 
identification  is  not  intended  to  be  a 
major  task.  A  comprehensive  collection 
of  all  or  most  species  present  is  not 
desirable.  The  authorized  official 
instead  should  confirm  the  identification 
of  species  that  figure  most  prominently 
in  the  injury  assessment  and  in  the 
selected  restoration  alternatives.  For 
species  that  should  not  be  collected  for 
normal  taxonomic  studies  because  of 
low  populations  or  other  reasons, 
modem  techniques  that  require  only 
small  blood  or  other  tissug  samples  from 
live-trapped  animals  may  be  used,  as 
may  other  techniques  that  will  not 
create  problems  for  species  restoration. 
These  confirmed  identities  may  prove 
important  in  subsequent  judicial  or 
administrative  processes  or  in  later 
evaluating  the  success  or  failure  of 
restoration  programs. 

4.  Resource  Recoverability  Analysis 

Section  301(c)(2)(B)  of  CERCLA 
requires  consideration  of  the  "ability  of 
the  ecosystem  or  resource  to  recover." 
This  consideration  is  provided  for  in 
§  11.73  of  the  proposed  rule.  To  satisfy 
this  requirement,  the  authorized  offical 
must  estimate  the  time  necessary  for 
recovery,  both  without  restoration 
efforts  beyond  the  removal  or  remedial 
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action  and  with  proposed  alternative 
restoration  plans.  No  single  formula  can 
be  designated  for  determining  the 
recovery  plans.  Recovery  will  be 
considered  complete  upon 
determination  that  natural  resource 
services  have  been  effectively  restored. 
This  determination  does  not  require  that 
the  recovered  ecosystem  or  other 
resource  necessarily  be  identical  to  the 
one  lost,  but  merely  that  all  important 
and  measurable  functions  of  the  lost 
resource  have  been  restored.  Once  that 
point  is  reached,  restoration  or 
replacement  is  considered  complete. 
The  authorized  ofRcal  is  given  the 
option  of  using  a  shorter  period  because 
the  costs  of  efforts  expended  in 
estimatii:\g  very  long  recovery  periods 
may  not  provide  suf^cient  beneflts 
when  subjected  to  economic  analysis. 
The  major  source  of  information  for 
the  authorized  official  to  use  in 
determining  recovery  times  is  the 
experience  that  has  been  gained  during 
other  recoveries  of  similar  resources. 
Joiunals  and  published  symposia  on  oil 
and  hazardous  substance  response,  as 
well  as  references  found  in  these 
sources,  contain  numerous  case  studies 
that  can  be  used  as  the  basis  for 
calculating  recovery  times.  EPA  has 
summarized  some  of  these  data  in 
Appendix  D  of  their  "Technical  Support 
Document  for  Water  Quality-Based 
Toxics  Control,"  Office  of  Water 
Enforcement  and  Permits  and  Office  of 
Water  Regulations  and  Standards, 
September  1985.  Knowledge  of  local 
conditions,  including  information  on 
ecosystems,  organisms,  and  climate,  can 
be  critical  in  adjusting  the  results  of 
published  studies  to  particular 
situations.  Modeling  may  be  useful  for 
air,  water,  and  geologic  resources,  and 
knowledge  of  degradation  and  natural 
removal  processes  for  the  oil  or 
hazardous  substance  will  be  central  to 
all  time  determinations. 

IV.  Economic  Issues 

A.  Economic  Methodology 
Determination 

The  method  for  determining  damages 
is  described  in  section  301(c)(2)  of 
CERCLA  as  considering  but  not  limited 
to,  "replacement  value,  use  value  and 
the  ability  of  the  ecosystem  to  recover." 
Replacement  value  (costs)  and  use  value 
are  concepts  that  have  a  history  of 
application.  Accordingly,  common  law 
and  economics  provide  considerable 
guidance  on  selection  of  a  method  or 
methods  to  calculate  damages.  In 
common  law,  compensation  is  often 
determined  by  the  lesser  of  the 
diminution  of  market  value  or  the  cost  of 
restoration  or  replacement.  A  simple 


example  is  an  automobile  that  has 
suffered  a  collision.  The  owner  may 
recover  the  cost  of  repair  or  the  cost  of 
replacement,  whichever  is  less. 

In  terms  of  economics,  compensation 
for  damages  would  be  the  lesser  of  the 
diminution  of  use  values  or  the  cost  of 
cost-effective  restoration  or 
replacement.  That  is.  if  use  value  is 
higher  than  the  cost  of  restoration  or 
replacement,  then  it  would  be  more 
rational  for  society  to  be  compensated 
for  the  cost  to  restore  or  replace  the  lost 
resource  than  to  be  compensated  for  the 
lost  use.  Conversely,  if  restoration  or 
replacement  costs  are  higher  than  the 
value  of  uses  foregone,  it  is  rational  for 
society  to  compensate  individuals  for 
their  lost  uses  rather  than  the  cost  to 
restore  or  replace  the  injured  natural 
resource.  Thus,  economics  and  common 
law  agree  on  a  principle  of 
compensation.  This  proposed  rule  has 
adopted  an  approach  parallel  to  the 
general  common  law  and  economic  rules 
for  compensation  for  damages.  Damages 
are  the  lesser  of  (1)  restoration  or 
replacement  costs  or  (2)  the  diminution 
of  use  values. 

The  only  exception  to  this 
aforementioned  rule  occurs  when 
special  resources  are  involved.  Congress 
and  State  legislatures  have  determined 
that  certain  natural  resources  are 
worthy  of  protection  even  if  their  use 
values  are  relatively  low.  If  agencies    ' 
were  held  to  the  strict  rule  of  the  lesser 
of  a  diminution  of  use  values  or 
restoration  or  replacement  costs,  some 
of  these  resources  could  be  left 
unrestored  or  unreplaced,  thereby  being 
contrary  to  Congressional  or  a  State 
legislature's  intent.  For  this  reason,  a 
limited  exception  has  been  created. 

The  term  special  resources  is  defmed 
in  §  11.14(pp).  A  special  resource  is  a 
resource  that  has  been  set  aside  and 
committed  to  a  specific  use  by  law 
before  the  discharge  or  release  was 
detected.  The  term  includes  resources 
that  were  set  aside  primarily  for  the 
preservation  of  wildlife  habitat  or  other 
sensitive  envirorunents.  A  special 
resource  is  not  necessarily  a  "unique  or 
important  resource"  as  that  tern)  is  used 
by  EPA  in  its  proposed  claims 
regulations.  Special  resources  are 
distinguished  from  multiple  use 
resources  that  are  managed  for  a  variety 
of  purposes.  Examples  of  multiple  use 
resources  include  public  lands,  National 
Forests,  and  military  lands.  The  use  of 
these  resources  is  not  limited  to  a 
primary  purpose  and  these  resources  are 
kept  in  Federal  ownership  for  a  number 
of  reasons  other  than  resource 
preservation. 


Also  not  included  within  the  category 
of  special  resources  are  threatened  and 
endangered  species  and  critical  habitat 
These  are  included  on  administratively 
determined  lists,  and  are  protected  by 
consultation  requirements  with  the  U.S. 
Fish  and  Wildlife  Service  or  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  which  must  be 
carried  out  before  development  can 
occur,  and  by  specific  civil  and  criminal 
penalties  for  harming  the  species.  Since 
the  special  resources  exception  is  a 
substantial  departure  from  the  common 
law  and  the  underlying  theory  of  this 
proposed  rule,  it  can  only  be  applied 
where  the  resource  to  be  restored  is, 
itself,  set  aside  by  a  legislative  body. 
The  inclusion  or  exclusion  of  a  resource 
from  the  special  resource  category  has 
no  implication  concerning  the  decision 
to  restore  or  replace  that  resource.  It 
simply  addresses  the  issue  of  the  extent 
a  responsible  party  should  be  held  liable 
for  an  amoimt  in  excess  of  society's 
value  for  the  resource.  The  proposed 
rule  draws  the  line  at  decisions 
consciously  and  clearly  made  by  elected 
representatives.  If  the  injured  resource 
is  a  special  resource,  the  analysis 
required  by  S  11-35  for  the  Economic 
Methodology  Determination  is  to  be 
used  as  a  guide  although  not  a 
restriction  on  determining  whether 
diminution  of  use  values  or  restoration 
or  replacement  costs  will  be  the 
measure  of  damages.  In  the  case  of  a 
special  resource,  restoration  or 
replacement  costs  may  provide  the  basis 
for  the  analysis  to  be  performed  in  the 
Damage  Determination  phase  of  the 
damage  assessment  even  if  costs 
outweigh  benefits.  The  decision  should 
be  based  upon  (1)  the  statutory 
responsibihty  to  manage  or  protect  the 
injured  resource;  (2)  the  demonstration 
that  the  costs  of  restoration  will  not  be 
grossly  disproportionate  to  the  benefits 
gained  by  restoration;  and  (3)  the 
technical  feasibility  of  the  restoration. 

When  the  injured  resource  is  not  a 
special  resource,  the  measure  of 
damages  should  be  the  lesser  of  (1) 
restoration  or  replacement  costs,  or  (2) 
the  diminution  of  use  values.  No  matter 
which  measiure  is  chosen,  the  monies 
collected  from  the  settlement  or  award 
must  be  used  for  restoration  or 
replacement.  In  addition.  Federal  or 
State  agencies  are  not  precluded  from 
supplementing  damage  funds  with  other 
monies  to  restore,  replace,  or  enhance 
the  injured  natural  resource. 

Regardless  of  the  category  of  the 
resoiu-ce,  the  analysis  required  in  the 
Economic  Methodology  Determination, 
§  11.35,  may  be  only  a  rough 
approximation  of  the  values  derived 
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after  the  conclusion  of  the  Damage 
Determination  phase.  Original  research 
projects  should  not  be  conducted  at  this 
early  phase  of  the  assessment.  Existing 
studies  to  approximate  use  values 
foregone  resulting  from  the  injury  to  the 
natural  resource  should  be  relied  upon. 
Sources  of  data  include  journal  articles, 
government  publications,  such  as  the 
docimients  produced  by  the  Forest 
Service  to  implement  the  Resource 
Planning  Act,  and  work  in  progress  at 
many  universities.  Restoration  or 
replacement  costs  should  be 
approximated  through  the  use  of  unit 
values  for  past  management  practices  or 
resource  acquisitions.  If  sufficient 
information  is  not  readily  available  at 
the  time  of  the  development  of  the 
Assessment  Plan,  the  determination  of 
an  economic  methodology  can  be 
postponed  until  after  the  Injury 
Determination  phase  of  the  assessment. 
One  crucial  issue  in  any  quantitative 
damage  assessment  is  the  selection  of  a 
discount  rate.  The  discount  rate  is  used 
to  translate  monetary  amounts  of  costs 
and  benefits  occurring  in  different  time 
periods  into  a  common  present  value 
amount.  The  discoimt  rate  used  in  this 
proposed  rule  is  given  by  OMB's 
"Circular  A-94  Revised."  The  ciurent 
discount  rate  listed  in  this  circular  is  a 
real  rate  of  10%. 

B.  Restoration  or  Replacement 
Methodology 

The  restoration  methodology  is 
described  in  S  11.81.  In  the 
QuantiHcation  phase,  the  authorized 
official  quantises  the  effects  of  the 
injury  in  terms  of  lost  or  disrupted 
services.  In  the  Damage  Determination 
phase,  the  authorized  official  determines 
management  actions,  that  is,  actions  to 
restore,  rehabilitate,  replace,  or  acquire 
the  equivalent,  that  will  return  the  lost 
or  disrupted  services.  Management 
actions  are  those  types  of  activities 
which  either  physically  modify  the 
resource  or  administratively  change  the 
species  of  human  use  of  the  resources 
designed  to  achieve  a  specific  goal 
normally  reflected  in  the  agency's 
planning  documents.  Examples  of 
management  actions  include  such 
resource  related  actions  as  seeding, 
stocking,  supplying  water,  or  hazing  to 
discourage  wildlife  use  of  speciflc 
habitats.  When  performing  this 
methodology,  the  authorized  official 
should  look  to  restore  or  replace  the  lost 
services  in  a  cost-effective  manner.  Any 
specific  methodology  that  accomplishes 
this  is  acceptable.  However,  the  method 
chosen  must  be  the  result  of  an 
evaluation  performed  in  the  Restoration 
Methodology  Plan  discussed  later.  An 
example  of  a  restoration  methodology  is 


the  Habitat  Evaluation  Procedures 
(HEP).  For  example,  the  U.S.  Fish  and 
Wildlife  Service  has  examined  how  the 
presence  of  oil  or  hazardous  substances 
can  be  incorporated  into  HEP.  This 
information  can  be  found  in  'Type  B 
Technical  Information  Document: 
Guidance  on  the  Use  of  Habitat 
Evaluation  Procedures  and  Habitat 
Suitability  Index  Models  for  CERCLA 
Applications,"  forthcoming  from  the  U.S. 
Fish  and  Wildlife  Service. 

The  U.S.  Fish  and  Wildlife  Service  has 
also  produced  guidance  on  incorporating 
cost-effectiveness  into  HEP.  This 
guidance  can  be  foimd  in  "Designing 
Cost-Effective  Habitat  Management 
Plans  Using  Optimization  Methods,"  by 
Adrian  H.  Farmer  and  Scott  C.  Matulich, 
forthcoming  from  the  U.S.  Fish  and 
Wildlife  Service.  In  addition,  the  U.S. 
Fish  and  Wildlife  Service  is  preparing  a 
microcomputer  program  called  the 
"Habitat  Management  Evaluation 
Model"  (HMEM).  This  model  will 
provide  a  means  of  rapidly  designing 
cost-effective  management  actions  for 
use  with  restoration  or  replacement 
alternatives.  The  model  is  based  upon 
the  concepts  in  the  guidance  document. 
These  procedures  should  be  reviewed  to 
determine  if  they  can  be  of  assistance  in 
structuring  cost-effective  restorations  or 
replacements. 

If  restoration  or  replacement  will  form 
the  basis  of  compensation  in  the 
Damage  Determination  phase  of  the 
assessment,  the  Federal  or  State  agency 
acting  as  trustee  may  also  claim 
damages  for  the  dimunition  of  use 
values  over  the  time  required  to  perform 
the  restoration.  The  authorized  official 
should  estimate  this  diminution  of  use 
values  in  accordance  with  the  guidance 
in  §§11.83  and  11.84. 

C.  Restoration  Methodology  Plan 

The  selection  of  the  cost-effective 
restoration  or  replacement  measures  for 
the  Damage  Determination  is  made  in 
the  Restoration  Methodology  Plan.  The 
guidance  provided  in  the  section  of  the 
rule  concerning  the  restoration 
metht)dology  is  to  be  followed  in 
developing  the  Restoration  Methodology 
Plan  and  in  selecting  the  cost-effective 
alternative. 

The  Restoration  Methodology  Plan  is 
intended  to  encompass  the  requirements 
of  a  good  environmental  analysis. 
Fundamental  to  the  plan  are  the 
requirements  for  an  analysis  of 
alternative  means  of  restoring  or 
replacing  the  lost  services  and  public 
review  and  input  to  the  decision.  An 
interdisciplinary  analysis  of  both  direct 
and  indirect  impacts  of  the  alternatives 
also  is  called  for  in  the  proposed  rule. 
Finally,  in  accordance  with  accepted 


procedures  for  environmental  analysis, 
the  Restoration  Methodology  Plan  is 
required  to  form  the  basis  from  which 
the  post-award  Restoration  Plan  will  be 
tiered. 

The  purpose  of  the  Restoration 
Methodology  Plan  is  to  compute 
damages.  Therefore,  thp  plan  is  not 
viewed  as  being  of  sufficient  detail  to 
carry  out  a  restoration,  rather  the  level 
of  detail  is  driven  by  the  needs  of  the 
damage  determination.  The  later  post- 
award  Restoration  Plan,  when  the  level 
of  funding  is  known,  is  expected  to  focus 
on  the  selected  alternative  and, 
therefore,  provide  more  detail  on  the 
actual  restoration. 

The  authorized  official  is  encouraged 
to  combine  the  requirements  for  the 
Restoration  Methodology  Plan  with 
other  planning  or  analytical 
requirements  that  may  apply  to  a 
specific  restoration  or  replacement 
decision.  Some  examples  of  other  such 
requirements  include  a  restoration  plan 
required  under  section  lll(i)  of  CERCLA 
for  claims  against  the  Fund,  Remedial 
Investigation/Feasibility  Studies  (RI/FS) 
required  under  the  National 
Contingency  Plan,  analyses  required 
under  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  or  land  use  planning 
documents  required  under  the  various 
land  management  statutes.  The 
Restoration  Methodology  Plan  is 
designed,  in  particular,  to  satisfy  the 
requirements  of  NEPA  without  ^ 

additional  analysis  at  this  stage. 

D.  Use  Value  Methodologies 

Section  11.83  is  divided  into  two 
parts — one  for  resources  that  are  traded 
in  markets  and  the  other  for  resources  * 
that  are  not  traded  in  markets.  If  the 
injured  resource  is  traded  in  a  market, 
the  diminution  of  the  market  price 
should  be  the  measure  of  lost  use  value. 
The  diminution  of  the  market  price  will 
not  always  coincide  with  the  change  in 
the  loss  in  social  value,  but  this  amount 
is  widely  recognized  by  courts  as  the 
measure  of  damages  when  a  commodity 
is  injured. 

When  the  injured  resource  is  traded  in 
the  market,  the  authorized  official  must 
determine  whether  the  market  is 
"reasonably  competitive"  in  order  to  use 
this  methodology.  While  not  deflned  in 
the  proposed  rulemaking,  reasonably 
competitive  means  that  the  assumptions 
underlying  a  competitive  market  are 
fulfilled  to  a  reasonable  degree.  This 
determination  may  be  made  on  a  case- 
by-case  basis. 

If  the  injured  resource  is  not  traded  in 
a  market,  but  similar  or  like  resources 
are  traded  in  a  market,  the  authorized 
official  should  use  an  appraisal 
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technique  to  determine  damages.  To  the 
extent  possible,  all  appraisals  should  be 
in  conformance  with  the  "Uniform 
Standards  for  Federal  Land 
Acquisitions"  (Uniform  Standards).  In 
those  instances  when  State  statutes  may 
be  at  variance  with  these  standards,  a 
State  official  should  follow  the 
applicable  State's  guidance  on 
performing  appraisals  for  damage 
assessments  performed  by  a  State. 

The  Uniform  Standards  cover  three 
general  appraisal  approaches:  (1]  The 
cost  approach;  (2)  the  income  method; 
and  (3)  the  comparable  sales  approach. 
The  cost  approach  is  inappropriate  in 
implementing  the  appraisal  method 
since  the  restoration  methodology 
(described  in  S  11.81)  explains  how 
restoration  costs  are  to  be  determined. 
The  income  method  in  the  Uniform 
Standards  should  be  performed  in 
accordance  with  the  "Factor  Income" 
method  given  in  the  proposed  rule. 

The  diminution  of  market  price  and 
the  appraisal  method  jointly  comprise 
the  marketed  resource  methodology  in 
the  proposed  rule.  Only  when  the 
injured  resource  is  not  traded  in  a 
market,  or  when  that  market  is  not 
reasonably  competitive,  and  no 
comparable  sales  are  available  for  use 
in  an  appraisal,  may  the  authorized 
official  use  any  of  the  nonmariceted 
resource  methodologies  listed,  or  any 
that  meet  the  acceptance  criteria. 

CERCLA  provides  that  a  Federal  or 
State  agency  is  acting  as  a  trustee  when 
seeking  recovery  for  a  loss  to  a  resource. 
According,  it  is  damage  to  the  public 
that  may  be  recovered.  The  use  values 
that  can  be  claimed  by  a  Federal  or 
State  agency  are  those  associated  with 
the  loss  to  the  public  in  general  because 
of  the  discharge  or  release.  These 
include:  (1)  Losses  in  recreation  and 
other  public  uses;  (2)  fees  and  other 
payments  made  to  the  agency  for  the 
private  use  of  the  public  resource  and; 
(3)  the  economic  rent,  that  is,  the  excess 
of  total  earnings  of  a  producer  of  a  good 
or  service  over  the  payment  required  to 
induce  that  producer  to  supply  the  same 
quantity  currently  being  supplied, 
accruing  to  private  individuals  because 
the  agency  does  not  charge  the  producer 
a  price  or  fee  for  the  private  use  of  the 
public  resource. 

Under  this  proposed  rule,  the  Federal 
or  State  agency  acting  as  trustee  cannot 
collect  for  (1)  Taxes  forgone,  because 
these  are  transfer  payments  from 
individuals  to  the  government;  (2)  wages 
and  other  income  lost  by  private 
individuals,  except  for  that  portion  of 
income  that  represents  economic  rent, 
because  these  values  do  not  accrue  to 
the  agency  and  may  be  the  subject  of 
law  suits  brought  by  the  individuals 


suffering  the  loss;  or  (3)  any  speculative 
losses.  The  costs  incurred  by  private 
individuals  may  be  considered  in 
performing  the  nonmarketed  resource 
methodologies  listed  in  the  proposed 
regulation,  but  the  purpose  of  this  use  is 
to  enable  the  authorized  official  to 
assi^  a  value  to  the  resource,  not  to 
collect  that  private  cost. 

The  Federal  or  State  agency  acting  as 
trustee  can  claim  all  the  income  lost,  not 
juBt  the  economic  rent,  from  a 
commercial  ventui«  when  the  agency  is 
the  sole  or  majority  owner  of  the 
venture  that  is  affected  by  the  discharge 
or  release.  For  example,  if  the  Federal  or 
State  agency  sells  water  and  that  water 
supply  is  injured,  that  agency  can  claim 
the  change  in  income  as  damages.  This 
procedure  allows  the  agency  to  Hie  one 
claim  to  obtain  all  damages  associated 
with  the  discharge  or  release,  rather 
than  two. 

Nonmarketed  resoiut^  methodologies 
may  be  used  to  measure  a  diminution  of 
use  values.  The  methodologies  listed  in 
S  11.83  are  examples  of  those  that  are 
permitted  under  this  proposed  rule. 
Discussions  of  these  methodologies  can 
be  found  in  many  natural  resource  or 
environmental  economics  textbooks. 
Examples  include:  M.  Freeman  III,  "The 
Benefits  or  Environmental  Improvement: 
Theory  and  Practice,"  Resources  for  the 
Future,  Inc.,  (Baltimore,  MD:  Johns 
Hopkins  University  Press,  1979);  and 
O.C.  Herfindal  and  A.V.  Kneese, 
"Economic  Theory  of  Natural 
Resources,"  Resoim^s  for  the  Future, 
Inc.,  (Columbus,  OH:  Charles  E.  Merrill 
Publishing  Company,  1974.) 

Several  of  the  Non-Marketed 
Resource  Methodologies  listed  in  i  11.84 
are  also  listed  in  the  "Procedures  for 
Evaluation  of  National  Economic 
Developemnt  (NED)  Benefits  and  Costs 
in  Water  Resources  Planning  (Level  C)," 
(Procedures),  (in  Economic  and 
Environmental  Principles  and 
Guidelines  for  Water  and  Related  Land 
Resources  Implementation  Studies, 
Chapter  II,  Section  VII,  Appendices  1-3, 
U.S.  Department  of  the  Interior,  Water 
Resources  Council,  Washington,  DC 
1984  DOI/WRC/84/01,  available  from 
NTIS,  Springfield,  VA).  To  the  extent 
practicable  and  appliqable,  the 
authorized  official  should  follow  the 
guidance  in  this  document.  The 
discussion  of  Unit  Day  Values  in  the 
Procedures  should  be  supplemented 
with  other  sources  of  existing  estimates 
of  use  values,  such  as  that  in  the 
forthcoming  Final  Environmental  Impact 
Statement  "1983-2030  Resources 
Planning  Act  Program,"  (Appendix  F, 
U.S.  Forest  Service,  Department  of 
Agriculture,  Washington,  DC). 


Other  studies  may  also  provide  the 
authorized  official  with  more 
background.  One  supplemental  source  is 
W.H.  Desvousages,  V.K.  Smitii,  and  MJ>. 
McGivney,  "A  Comparison  of 
Alternative  Approaches  for  Estimating 
Recreation  and  Related  Benefits  of 
Water  Quality  Improvement"  (U.S. 
Environqiental  Protection  Agency, 
Office  of  PoUcy  Analysis,  Washington, 
DC,  EPA-230/05-83-001,  March  1963).  In 
addition,  further  information  on  the  use 
of  these  nonmarketed  resource 
methodologies  is  being  prepared  entitled 
'Type  B  Technical  Information 
Document:  Techniques  to  Measure 
Damages  to  Natural  Resources." 

The  list  of  nonmarketed  resource 
methodologies  cannot  be 
comprehensive.  The  acceptance  criteria 
in  i  11.84  were  designed  to  insure  that 
methodologies  consistent  with  economic 
theory,  yet  not  specifically  listed  in  the 
proposed  rule,  are  available  for  use  in 
estLnating  damages.  These  acceptance 
criteria  are  that  Uie  methodology 
measure  either  willingness  to  pay  or 
willingness  to  accept  in  a  cost-effective 
manner. 

Most  economic  techniques  address 
willingness  to  pay;  however,  in  the  case 
of  an  injury  to  a  natural  resource, 
willingness  to  accept  compensation  may 
be  the  more  technically  correct  measure 
of  damages.  In  theory,  willingness  to 
accept  can  be  lai^ger  than  willingness  to 
pay,  and  in  most  empirical  studies  this 
difference  has  been  evident  However, 
there  is  no  universally  accepted 
procedure  to  adjust  for  this  difference. 
Because  of  this  lack  of  a  universally 
accepted  procedure,  the  authorized 
official  is  given  the  flexibility  to  choose 
either  criterion.  These  concepts  are 
discussed  in  greater  detail  in  the 
technical  information  document 
discussed  above. 

V.  Glossary 

The  following  terms  are  defined  using 
generally  accepted  definitions.  These 
definitions  were  not  modified  in  any 
way  during  the  development  of  the 
proposed  rule  and,  therefore,  are  not 
included  as  regulatory  language.  They 
are  provided  here  simply  for 
clarification. 

(a)  "Assimilate"  means  to  absorb  a 
substance  into  an  organism's  body, 
tissues,  or  cellular  structure  and  does 
not  refer  to  substances  in  the  digestive 
tract  or  respiratory  system  that  have  not 
otherwise  been  absorbed  across 
membranes  or  epithelia. 

(b)  "Behavioral  abnormalities"  means 
alteration  of  overt  activities  by  an 
animal  including  locomotor. 
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reproductive,  care  of  young,  food 
gathering,  or  avoidance  of  predation. 

(c)  "Bioaccumulate"  means  the 
process  whereby  chemical  substances 
enter  aquatic  or  terrestrial  organisms 
through  both  bioconcentration  and 
uptake  of  chemical  residues  from 
dietary  sources. 

(d)  "Bioconcentrate"  means  the 
process  whereby  either  chemical 
substances  enter  aquatic  organisms 
through  gills  or  epithelial  tissue  directly 
from  water,  or  chemical  substances 
enter  terrestrial  organisms  through 
respiratory  or  epithelial  tissues  directly 
from  air;  and  the  concentration  of  the 
chemical  substances  in  the  tissue  fluids 
of  the  organism  exceeds  that  of  the  air 
or  water. 

(e)  "Biomagnify"  means  the  process 
by  which  tissue  concentrations  of 
bioaccumulated  chemical  substances 
increase  as  they  pass  up  the  food  chain 
through  two  or  more  trophic  levels. 

(f)  "Cancer"  means  both  malignant 
and  benign  neoplasia. 

(g)  "Constant  dollar"  means  inflation 
adjusted  dollars  at  a  specified  base 
year. 

(h)  "Controlled  experiment"  means 
any  laboratory,  pen,  or  field  test  in 
which  an  investigator  regulates  the 
exposure  of  the  biological  resource  to 
the  oil  or  hazardous  substances  and 
which  includes  comparison  to  organisms 
treated  similarly  except  for  such 
exposure. 

(i)  "Disease"  means  an  impairment  of 
biological  resource's  ability  to  resist  or 
recover  from  an  infections  agent. 

(j)  "Existence  value"  means  the  dollar 
amount  of  the  willingness  to  pay  or 
willingness  to  accept  of  individuals  who 
do  not  plan  to  utilize  a  resource  now  or 
in  the  future,  but  are  willing  to  pay  to 
know  that  the  resource  would  continue 
to  exist  in  a  certain  state  of  being. 

(k)  "Expected  present  value"  means 
the  dollar  amount  derived  by  the  period- 
by-period  summation  of  the  various 
levels  of  benefits  or  costs  associated 
with  alternative  assumptions  on 
paramenter  values,  where  each  level  is 
weighted  by  the  probability  of  the 
occurrrence  of  the  parameter  value,  and 
discounted  by  period,  using  the  discount 
rate  as  determined  in  §  11.83  of  this  part. 

(1)  "Free-ranging"  means  biological 
resources  in  their  natural  habitat,  in 
contrast  to  biological  resources 
maintained  in  captivity. 

(m)  "Genetic  mutations"  means  a 
detectable  chromosomal  aberration  that 
can  be  correlated  with  a  detrimental 
effect  on  the  survival  or  reproductive 
success  of  the  biological  resource. 

(n)  "Neoplasm"  means  an  abnormal 
mass  of  tissue,  the  growth  of  which 
exceeds  and  is  uncoordinated  with  that 


of  the  normal  tissue  and  persists  in  an 
excessive  manner  after  cessation  of  the 
stimuli  that  evoked  the  change. 

(o)  "Net  expected  present  value" 
means  that  costs  are  subtracted  from 
benefits  in  the  definition  of  expected 
present  value. 

(p)  "Option  value  means  the  dollar 
amount  of  the  willingness  to  pay  or 
willingness  to  accept  of  individuals  who 
are  not  currently  using  a  resource,  but 
wish  to  preserve  their  option  to  use  that 
resource  in  a  certain  state  of  being  in  the 
future. 

(q]  "Physicial  deformation"  means 
cogenital  or  acquired  alterations  in 
shape,  size,  and  structure  of  an  organism 
or  any  part  of  an  organism,  including 
malformations. 

(r)  "Physiological  malfunction"  means 
alterations  in  biochemical  and 
physiological  processes  necessary  for 
maintenance  of  homeostasis  and 
reproduction,  including  such  processes 
as  fluid  transport,  digestion,  emtabolism, 
excretion,  respiration,  locomotion,  and 
nervous  and  endocrine  integration. 

(s)  "Willingness  to  accept"  means  the 
amount  of  money  an  individual  must  be 
given  to  be  as  well  off  as  he  was  prior  to 
the  occurrence  of  an  event. 

(t)  "Willingness  to  pay"  means  the 
amount  of  money  an  individual  would 
be  willing  to  pay  to  have  avoided  the 
occurrence  of  an  event. 

VI.  Summary  and  Analysis  of  Major 
Issues  Included  in  the  Comments 
Received  From  the  Advance  Notices  of 
Proposed  Rulemaking 

A.  Introduction 

Three  Advance  Notices  of  Proposed- 
Rulemaking  (ANPRM's)  were  issued  by 
the  Department  during  the  course  of  the 
development  of  the  proposed  rule.  The 
first  of  these,  published  on  Janaury  10, 
1983,  contained  questions  and 
discussion  points  designed  to  solicit 
advice  on  the  policies  and  procedures  to 
be  used  both  in  the  rulemaking  and  in 
the  rule  itself.  Technical  input  and 
information  on  existing  methods  of 
assessment  were  also  requested.  The 
second  ANPRM,  dated  August  1, 1983, 
was  issued  primarily  to  inform  the 
public  of  the  results  of  the  first  Notice 
and  of  the  proposed  Departmental 
response.  In  this  second  ANPRM,  all 
comments  received  up  to  this  point  were 
summarized  and  addressed  briefly.  A 
large  part  of  these  comments  was 
suggestions  on  ways  to  facilitate  the 
rulemaking.  The  definition  of  damage  to 
be  adopted  in  the  rule  was  identified  as 
the  most  serious  substantive  issue. 
Other  comments  on  the  content  of  the 
rule  included  numerous  suggestions  on 
how  the  rule  could  best  cover  widely 


varying  types  of  natural  resources, 
discharges,  and  releases. 

The  Departmental  response  to  these 
comments,  as  announced  in  the  second 
ANPRM,  was  a  proposed  series  of 
meetings  with  other  Federal  agencies, 
and  planned  visits  to  selected  States. 
These  meetings  and  visits  were  intended 
to  assist  the  Department  in  its  decision 
on  the  method  to  be  used  in  the 
rulemaking.  Workshops,  surveys, 
meetings  with  experts,  and  the 
formation  of  interagency  working  groups 
were  all  envisioned  as  possible 
components  of  the  process  of  generating 
the  rule.  Subsequent  events  and  the 
imposition  of  a  court-ordered  deadline 
for  the  completion  of  the  rule  made  full 
enactment  of  this  proposed  outreach 
plan  inadvisable.  The  intent  of  the  plan 
was  fulfilled,  however,  by  the  use  of  an 
intra-Departmental  team  of  specialists 
to  complete  the  rulemaking,  as  well  as 
by  the  extensive  use  of  literature 
searches,  consultation  with  outside 
experts,  and  surveys. 

A  third  ANPRM  was  issued  on 
January  11, 1985,  to  allow  interested 
parties  further  opportunity  to  supply 
useful  information  or  express  their 
views.  This  conmient  period  was 
extended  through  July  1, 1985. 

A  total  of  ninety-five  comments  was 
received  from  the  three  ANPRMs: 
eighty-four  from  the  first  two  ANPRMs. 
and  eleven  from  the  third.  Of  the  ninety- 
five,  there  were  ten  from  industrial 
firms;  fifteen  from  trade  or  industrial 
associations;  forty-two  from  State 
governments  and  agencies;  seven  from 
Federal  agencies;  twelve  from 
individuals,  firms,  companies,  or 
institutions  generally  interested  in  the 
rule;  five  from  groups  interested  in  doing 
contract  work  for  the  Department;  and 
two  from  law  firms  representing  Native 
American  tribes. 

Many  of  the  comments  consisted 
solely  of  general  experssions  of  interest 
and  offers  of  assistance.  A  large  number 
of  studies  and  other  documents  were 
included  with  the  comments.  This 
information  and  assistance  was  used 
during  the  course  of  the  rulemaking. 

A  number  of  comments  were  oriented 
to  the  development  of  the  "type  A" 
simplified  assessments.  These  issues 
will  be  addressed  with  guidance  for  type 
A  procedures  is  proposed. 

Roughly  half  of  the  total  comments 
contained  discussions  of  the  substantive 
issues  covered  in  the  remainder  of  this 
section.  The  comments  recieved  on  the 
methods  to  be  used  in  the  rulemaking 
process  were  extensively  responded  to 
in  the  second  ANPRM  and  are  not 
included  here. 


The  issues  raised  in  the  comments  on 
the  contents  of  the  rule  can  be  grouped 
into  three  broad  categories.  The  first 
covers  the  role  of  natural  resource 
damage  assessments  within  the  wider 
context  of  CERCLA.  and  the  degree  and 
nature  of  the  involvement  in  the 
assessment  process  by  potentially 
responsible  parties  and  governmental 
entities.  The  second  centers  around  the 
format  that  the  rule  should  take  to  best 
address  the  wide  variety  of  natural 
resources,  discharges,  and  releases 
covered  by  the  CWA  and  CERCLA.  The 
third  and  most  intensely  addressed 
group  of  issues  includes  the  selection  of 
the  measures  of  injury  and  damages  to 
be  used  in  assessments  as  well  as 
related  questions  on  restoration  or 
replacement  of  affected  resources. 

B.  Comments  on  the  Role  of 
Assessments  in  the  Context  of  CERCLA, 
and  on  the  Role  in  Assessments  of 
Potentially  Responsible  Parties  and 
Governmental  Entities 

A  number  of  comments  pointed  out 
that  response  to  inactive  sites  is  the 
primary  purpose  of  CERCLA,  and  that 
assessments  should  complement 
existing  Federal  response  programs 
rather  than  complicate  them.  Some 
comments  went  on  to  note  that  natural 
resource  damages  are  the  residual 
damages  remaining  after  cleanup;  that  in 
many  cases  response  actions  will  fully 
address  natural  resource  issues, 
rendering  assessments  unnecessary;  or 
that  assessments  should  only  take  place 
during  the  later  stages  of  response 
actions  or  after  response  actions  are 
complete.  A  few  comments  added  that 
CERCLA  was  intended  by  Congress  to 
be  focused  primarily  on  public  health 
rather  than  natural  resource  concerns, 
and  that  the  Department  should  adopt 
the  Environmental  Protection  Agency's 
approach  to  the  question  of  "how  clean 
is  clean?,"  as  determined  on  a  case  by 
case  basis. 

The  proposed  rule  incorporates  the 
idea  that  the  primary  purpose  of 
CERCLA  is  response  to  hazardous  sites. 
It  does  this  by  defining  natural  resource 
damages  as  compensation  for  residual 
injuries  to  natural  resources  after 
accounting  for  the  results  of  response 
actions.  The  proposed  rule  also  supports 
the  current  Federal  response  program  by 
stressing  cooperation  and  coordination 
with  the  existing  NCP  process.  Although 
completed  or  anticipated  response 
activities  must  be  included  in  the 
determination  of  damage,  no  set  timing 
for  assessments  is  specined  in  the 
proposed  rule.  The  wide  differences 
between  sites  and  the  statute  of 
limitations  for  natural  resource  damages 
dictate  that  this  matter  be  left  flexible. 


The  relationship  of  the  response 
standards  set  by  the  Environmental 
Protection  Agency  to  this  proposed  rule 
is  discussed  in  part  1(D)(3)  of  this 
preamble. 

A  large  set  of  comments  contained 
opinions  on  who  should  initiate  and 
conduct  an  assessment.  Some  suggested 
that  the  On-Scene  Coordinator  should 
do  a  preliminary  survey  for  all 
discharges  or  releases  and  decide 
whether  an  assessment  is  warranted. 
Several  stated  that  the  potentially 
responsible  party  should  be  able  either 
to  participate  in  or  have  total  control 
over  assessment  costs  and  activities. 
Others  stressed  that  Federal  and  State 
agencies  acting  as  trustees  are  solely 
responsible  for  assessments  and  should 
be  given  maximum  discretion  and 
flexibility  in  all  aspects  of  assessments. 
The  relationship  between  Federal  and 
State  agencies  acting  as  trustees  and  the 
need  for  clearly  delineated  lines  of 
authority  where  multiple  agencies  are 
involved  was  emphasized.  Some 
comments  included  recommendations 
on  the  proper  agencies  within  States  for 
doing  assessments,  or  on  ways  that 
jurisdictional  conflicts  over  resources 
between  States  or  between  the  Federal 
Government  and  States  might  be 
resolved. 

Federal  agencies  and  States  are 
designated  as  trustees  of  natural 
resources  in  CERCLA  and  in  the  NCP, 
and  as  such  are  responsible  for  initiating 
and  conducting  any  assessments  that 
are  necessary.  The  On-Scene 
Coordinator  and  other  National 
Response  Team  members  are  involved 
in  notification  and  coordination 
capacities.  Participation,  but  not  control 
is  allowed  to  potentiaUy  responsible 
parties  by  the  proposed  rule.  In  cases  of 
multiple  agendes,  the  rule  recommends 
that  a  lead  authorized  official  be  chosen. 
As  a  few  of  the  comments  noted,  this 
proposed  rule  is  not  the  proper  vehicle 
to  define  the  relationship  between 
Federal  and  State  agencies,  or  to  dictate 
the  internal  division  of  assessment 
authority  within  States. 

A  small  number  of  comments 
requested  that  funding  or  other  types  of 
Federal  assistance  be  made  available  to 
States  or  tribes  to  support  their 
assessment  activities. 

Section  301(c)  of  CERCLA  grants  no 
independent  fimding  authority.  As  other 
comments  pointed  out,  this  proposed 
rule  can  only  address  the  nature  and 
scope  of  compensation  for  damages  to 
natural  resources.  The  disbursement  of 
the  Hazardous  Substances  Response 
Trust  Fimd  and  of  other  monies 
designated  for  response  activities  are 
handled  under  their  authorities. 


C.  Comments  on  the  Format  of  the 
Proposed  Rule 

Many  comments  discussed  ways  of 
handling  the  disparate  natural  resources 
included  under  CERCLA  and  the  CWA 
Some  stated  that  certain  resources,  su<di 
as  ground  water,  marinas  and  beaches, 
or  anadromous  fish,  either  had  special 
needs  that  deserved  sefwrate  treatment 
or  special  importance  that  needed 
priority  treatment.  One  view  held  tfwt 
biological  resources  should  be  dealt 
with  primarily  in  terms  of  "in^iortant 
species,"  while  another  judged 
ecosystem,  habitat  and  food  chain 
effects  to  be  essential.  The  placement  of 
generic  resource  types  into  categories, 
the  recognition  of  regional  differences, 
and  the  use  of  a  matrix  approach  were 
all  recommended. 

The  proposed  rule  adopts  the 
definition  of  resources  given  in  CERCLA 
and  treats  all  resources  with  equal 
priorty  with  the  limited  exception  of  the 
special  resources.  The  overall  process 
gives  the  flexibility  necessary  to 
adequately  address  the  special 
circumstances  connected  witii  each 
resource  at  any  specific  assessment  site. 
Elements  of  both  a  sin^  species 
approach  and  an  ecosystem  approach 
are  incorporated  into  the  Injury 
Determination  and  Quantification 
phases  of  the  proi>osed  rule.  By  focusing 
on  services,  damage  determination  can 
be  accomplished  using  similar 
procedures  for  all  resource  types,  as 
appropriate  to  each  situation. 

A  number  of  comments  requested 
different  regulations  for  discharges  of  oil 
and  for  releases  of  hazardous 
substances.  This  request  was  based  on 
the  different  diaracteristics  of  these  two 
categories  of  materials,  and  on  the  fact 
that  much  more  information  is  available 
on  discharges  of  oil  than  on  releases  of 
hazardous  substances. 

The  proposed  rule  is  suffidentiy 
flexible  to  accommodate  differences  in 
toxidty  and  other  characteristics  among 
the  many  types  of  oil  and  hazardous 
substances.  The  use  of  two  separate 
rules  for  type  B  assessments  would  be 
repetitive  and  imnecessary. 

Many  comments  addressed  directiy 
the  form  that  the  rule  should  take  and 
what  elements  should  be  induded  in  it 
It  was  repeatedly  stressed  that  a  basic 
requirement  of  assessment  regulations  is 
the  flexibility  necessary  for  addresssing 
diverse  resource  impacts  in  widely 
varying  geographical  settings. 
Simplidty,  elimination  of  excess 
paperwork  choices  in  methods  and 
techniques,  and  ease  of  application  were 
mentioned  as  desirable  characteristics 
of  an  assessment  process.  Cost- 
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effectiveness  and  efficiency  were  major 
concerns.  Specific  elements  suggested 
for  the  assessment  process  included: 
preliminary  screening  and  establishing 
priorities;  guidance  documents; 
provisions  for  mitigating  irreparable 
damage;  required  use  of  teams  of 
specialists;  the  encouragement  of  a 
sequential  decision  process; 
recommendation  of  only  technically 
feasible  techniques;  mandated  use  of 
only  low  cost  procedures  in  initial 
activities;  permitted  use  of  complex 
procedures  only  if  necessary;  limitation 
of  assessment  activities  to  those 
essential  to  the  immediate  assessment; 
and  required  correlation  between  the 
degree  of  damage,  the  depth  of  an 
assessment,  and  the  amount  of 
information  to  be  gained  from  varying 
levels  of  efforts. 

The  proposed  rule  recognizes  the 
importance  of  all  of  the  above 
suggestions  and  incorporates  most  of 
them  into  the  various  phases  of  the 
assessment  process.  Cost-effectiveness, 
reasonable  cost,  and  elimination  of 
unjustified  expenditures  are  primary 
factors  in  every  phase  of  the  proposed 
rule,  which  requires  an  inexpensive 
preassessment  screen  and  explicit  plans 
before  major  asssessment  activities  are 
undertaken.  Since  the  type  B  assessment 
for  which  this  proposed  rule  is  intended 
are  meant  to  address  damages  on  a 
case-by-case  basis,  a  certain  amount  of 
the  simplicity  obtained  in  a  uniform 
approach  is  impossible  to  achieve. 
Nevertheless,  the  process  delineated  in 
the  proposed  rule  retains  a  flexibility 
that  allows  its  application  in  situations 
ranging  from  the  straightforward  to  the 
complex. 

Clear  guidance  is  given  on  the 
standards  to  which  methods  and 
procedures  used  in  the  assessment  must 
adhere,  but  choice  is  allowed  between 
comparable  methods.  Provision  is  made 
for  the  use  of  new  and  emerging 
technologies  and  procedures  with  the 
inclusion  in  the  proposed  rule  of 
acceptance  criteria  for  selecting 
alternate  methodologies. 

D.  Comment  on  Injury,  Damages, 
Restoration,  and  Related  Issues 

1. Injury 

Many  comments  on  injury  definition 
stressed  that  a  causal  link  between  the 
discharge  or  release  and  any  suspected 
injury  must  be  clearly  established  and 
measured  by  reasonably  available  and 
consistent  scientific  evidence.  One  set  of 
responses  stated  that  the  discharge  or 
release  must  be  the  proximate  cause  of 
injury,  while  another  emphasized  that 
indirect  effects  must  not  be  overlooked. 
A  few  comments  maintained  that  the 


effects  of  injuries  caused  by  improper  or 
negligent  response  activities  not 
performed  by  the  responsible  party 
should  not  be  included  in  damages 
assessed  against  the  responsible  party. 
Suggestions  on  possible  indicators  of 
injury  included  mortality,  area  lost, 
behavioral  changes,  tainting  of  fish,  and 
reduced  fecundity.  Suggestions  on 
methods  to  measure  injury  included 
mullispectral  and  other  monitoring 
systems,  and  "the  painstaking  collection 
of  biological  data." 

The  proposed  rule  recognizes  that  a 
discharge  or  release  may  have  both 
direct  and  indirect  effects  on  resources. 
Solid  scienti^c  evidence  is  required  in 
both  cases  to  establish  a  link  between 
an  injury  and  oil  or  a  hazardous 
substance.  Any  injuries  to  natural 
resources  resulting  from  response 
activities  done  in  accordance  with  the 
NCP  can  be  included  in  a  damage 
determination,  since  the  response 
activities  would  have  been  unnecessary 
without  the  discharge  or  release. 
Procedures  for  determining  injiuy  and 
methods  of  measuring  the  extent  of 
injury  provided  for  in  the  proposed  rule 
vary  as  appropriate  to  each  resource 
and  situation,  but  all  procedures  and 
methods  are  required  to  meet  speciffed 
standards  of  acceptability. 

A  number  of  comments  called  for  the 
setting  of  de  minimus  levels  for 
discharges  or  releases,  with  the 
corollary  that  amounts  below  these 
levels  would  automatically  be  excluded 
form  any  assessment  activity.  Other 
comments  emphasized  that  every  spill 
should  be  investigated  and  treated  as 
potentially  significant  until  it  is 
determined  that  injury  is  minor. 

The  proposed  rule  neither  sets  de 
minimus  levels  nor  requires  that  every 
discharge  or  release  be  investigated  for 
natural  resource  damages.  The 
authorized  offfcial  decides  whether  to 
pursue  damages  on  a  case-by-case 
basis.  However,  the  preassessment 
screen  and  the  early  determination  of 
economic  methodology  in  the 
Assessment  Plan  phase  should 
discourage  cases  of  minimal  injury 
where  assessment  costs  far  outweigh 
the  damage.  Because  the  Federal  or 
State  agency  can  only  obtain 
compensation  where  actual  damages 
can  be  determined,  and  can  only  recoup 
reasonable  assessment  costs,  it  is 
unlikely  that  unnecessary  assessments 
will  be  done. 

Z.  Damage  and  Restoration 

Comments  on  the  proper  definition  of 
damage  and  on  appropriate  methods  for 
determining  damage  were  extensive.  A 
large  number  of  responses  centered 
around  the  theme  that  damages  should 


be  based  on  actual  and  quantifiable 
economic  losses  rather  than  on  losses  of 
speculative  uses  or  on  esoteric  and 
unmeasurable  changes  in  resources. 
Opinions  on  what  was  esoteric  an 
unmeasurable  varied  widely.  These 
comments  repeatedly  stressed  that 
damages  should  be  solely  compensatory 
rather  than  punitive.  An  opposing  group 
of  comments  emphasized  the  theme  that 
compensation  should  be  as  full,  fair  and 
efficient  as  possible,  should  not  have 
cost/benefft  analysis  as  its  primary 
determinant,  and  should  include 
consideration  of  all  recreational, 
commercial,  aesthetic,  educational,  and 
intrinsic  values.  One  of  the  comments 
suggested  that  punitive  damages  might 
be  appropriate  in  some  cases. 

There  were  also  different 
interpretations  of  the  role  that 
restoration  costs,  replacement  costs,  and 
use  values  should  take  in  the 
determination  of  damages.  Some 
comments  conceptualized  damages  as 
amounts  to  be  paid  in  addition  to 
restoration  and  replacement  costs.  Some 
indicated  that  restoration  or 
replacement  costs  should  always  be 
awarded,  in  addition  to  an  amount 
compensating  for  lost  use  value  during 
the  period  of  restoration.  Other 
comments  held  that  the  diminution  of 
the  market  value  of  a  resource  was  the 
only  fair  measure  of  damage,  unless  the 
cost  of  restoration  or  replacement  was 
less  than  this.  A  few  comments 
suggested  the  partitioning  of  resources 
into  prioritized  categories  for  the 
purpose  of  determining  levels  of 
compensation.  Various  economic 
methodologies  for  establishing  the  value 
of  resources  were  either  recommended 
as  appropriate  or  rejected  as  unsound 
and  inappropriate.  Criteria  were  offered 
for  making  the  decision  between 
restoration,  rehabilitation,  replacement, 
and  acquiring  the  equivalent. 

The  comments  went  on  to  emphasize 
that  CERCLA  requires  that  natural 
recovery  be  taken  into  account  in  the 
determination  of  damages.  The  concern 
was  expressed  that  assessments  under 
CERCLA  not  duplicate  awards  for 
damages  covered  under  other  statutes  or 
under  common  law.  It  was  stated  that 
the  purpose  of  the  rule  should  not  be  to 
codify  private  damages.  A  number  of 
comments  stated  that  compensation 
should  be  based  on  comparisons  with 
pre-spill  or  pre-release  rather  than 
pristine  conditions.  Some  comments 
advocated  the  use  of  data  from  control 
situations  when  no  quantitative  data  is 
available  for  pre-damage  conditions. 
One  comment  called  for  restoration  to 
an  "acceptable"  condition,  not 
necessarily  the  pre-release  condition, 
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with  consideration  of  the  actual  use  of 
the  resource,  the  potential  for  future 
migration  of  the  discharge  or  release, 
and  the  sensitivity  of  the  ecosystem. 
Resolution  of  the  deFuiition  of  damage  to 
be  used  in  this  proposed  rule  is  of  such 
importance  that  it  has  already  been 
discussed  at  length  in  the  pertinent 
sections  of  this  preamble.  The  concerns 
expressed  in  these  summarized 
conunents  are  incorporated,  as 
appropriate,  into  the  proposed  rule,  in 
an  effort  to  delineate  a  compensation 
procedure  that  is  fair,  based  on  solid 
principles  of  law  and  economics,  and  in 
accordance  with  CERCLA  and  the 
CWA. 

In  general,  the  idea  that  just 
compensation  should  be  for  the  lesser  of 
restoration  or  forgone  use  value  is 
accepted  in  the  proposed  rule,  but  an 
exception  to  this  is  made  for  certain 
categories  of  special  resources.  In 
accordance  with  CERCLA, 
compensatory  rather  than  punitive 
damages  are  allowed,  and  the  effects  of 
natural  recovery  are  taken  into  account. 
Compensation  for  lost  use  values  during 
restoration  is  permitted.  Consideration 
of  pre-release  or  baseline  rather  than 
either  pristine  or  "acceptable" 
conditions  is  required.  Economic 
methodologies  for  calculating  use  values 
are  provided  in  a  hierarchy  of 
preference,  with  the  simplest  and  most 
widely  accepted  procedures  always 
used  first  if  they  are  appropriate  to  the 
situation.  The  choice  between 
restoration  or  replacement  is  left  to  the 
authorized  ofHcial,  but  reasonable  cost 
considerations  are  required.  The  use  of 
a  number  of  different  methodologies  for 
different  resources  within  the  same 
assessment  is  permitted  in  order  to 
promote  the  most  feasible  and  efficient 
valuation  process  possible.  The 
principle  of  non-compensation  for 
private  losses  and  the  prohibition 
against  double  counting  of  services 
guards  against  the  award  of  duplicate 
damages,  as  does  the  principle  of 
considering  natural  resource  damages  as 
residual  to  the  cost  of  response  actions. 

Several  comments  expressed  the 
opinion  that  money  received  in  awards 
should  always  be  used  for  restoration  or 
replacement.  Some  went  on  to  state  that 
no  restoration  should  take  place  until  a 
restoration  plan  is  adopted.  Others 
maintained  that  restoration  should  be 
solely  at  the  discretion  of  the  Federal  or 
State  agency  acting  as  trustee,  and  that 
CERCLA  301(c)  regulations  were  not 
meant  to  address  restoration  plans.  Still 
other  comments  assumed  that 
restoration  plans  would  be  discussed  in 


full  within  this  rule  and  gave  suggestions 
on  what  elements  a  restoration  plan 
should  contain. 

A  Restoration  Methodology  Plan  is 
required  by  the  proposed  rule  when 
restoration  or  replacement  costs  are 
used  in  the  measurement  of  damages.  In 
addition,  a  Restoration  Plan  is  required 
after  the  award.  A  general  outline  of 
what  should  be  included  in  these  plans 
is  given.  The  use  of  all  awards  for 
restoration  or  replacement  purposes 
after  the  adoption  of  the  Restoration 
Plan  is  also  required,  in  keeping  with  the 
emphasis  in  CERCLA  and  the  CWA  on 
restoration.  ^, 

3.  Related  Issues 

A  small  but  appreciable  number  of 
comments  expressed  concern  about  the 
difficulty  that  companies  would  have  in 
acquiring  insurance  if  approaches  using 
esoteric  valuation  methods  differing 
from  accepted  common  law  practices 
were  adopted  in  the  assessment 
procedure.  Reference  was  made  to  the 
possibilities  for  unlimited  liability,  and 
to  other  ambiguities  and  inconsistencies 
under  CERCLA. 

To  the  extent  possible,  the  approach 
to  compensation  taken  in  the  proposed 
rule  follows  common  law  principles  and 
is  designed  to  avoid  excessive  and 
unwarranted  damage  claims. 

A  ffnal  series  of  comments  pointed  out 
that  certain  elements  of  CERCLA  need 
to  be  included  in  the  rule,  such  as 
limitations  of  liability  for  releases  that 
occurred  wholly  before  CERCLA  was 
enacted,  and  the  exclusion  from 
compensation  for  effects  resulting  &om: 
federally  permitted  releases,  previously 
identified  and  approved  irretrievable 
commitments  of  natural  resources, 
registered  pesticide  applications,  or 
long-term  exposure  to  multiple  and 
diffuse  sources  of  air  pollution.  A 
number  of  comments  concerned  the  two- 
year  review  process  stipulated  in 
CERCLA  301(c)(3). 

The  proposed  rule  recognizes  and 
reiterates  the  statutory  limitations  to 
liability  as  they  are  stated  in  CERCLA. 
Provisions  for  the  required  two-year 
review  process  are  made'in  {  11.12  of 
the  proposed  rule. 

The  primary  authors  of  this  proposed 
rulemaking,  all  with  the  Department  of 
the  Interior,  are  Keith  Eastin,  Alison 
Ling,  and  Sheryl  Katz,  Office  of  the 
Solicitor,  David  Rosenberger  and  Peter 
Escherich,  U.S.  Fish  and  Wildlife 
Service,  Rich  Aiken  and  Stan  Coloff, 
Bureau  of  Land  Management,  Willie 
Taylor,  Office  of  PoHcy  Analysis,  and 
Craig  Sprinkle,  U.S.  Geological  Survey. 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  does 


not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunent  and,  therefore,  no 
further  analysis  pursuant  to  section 
102(2](C)  of  the  National  Environmental 
Policy  Act  of  1969  (43  U.S.C.  4332(2)(C)) 
has  been  prepared. 

The  Department  of  the  Interior  has 
determined  that  this  dociunent  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

The  proposed  rule  provides  technical 
and  procedural  guidance  for  the 
assessment  of  damages  to  natural 
resources.  Therefore,  the  proposed  rule 
does  not  directly  impose  any  additional 
cost.  In  addition,  estimates  of  per  unit 
assessment  costs  times  the  potential 
numbers  of  assessment  total  well  below 
$100  million  annually. 

The  proposed  rule  applies  to  Federal 
and  State  agencies  acting  as  trustees  for 
natural  resources  and  is  thus  not 
expected  to  have  an  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  43  CFR  Part 
11  do  not  require  approval  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3507,  because  there  are  fewer 
than  10  respondents  annually. 

list  of  Subjects  in  43  CFR  Part  11 

Continental  shelf.  Endangered 
species.  Environmental  protection.  Fish, 
Forests  and  forest  products.  Grazing 
land,  Indian  lands.  Mineral  resources. 
National  forest,  National  parks, 
National  wild  and  Scenic  rivers  System. 
Oil  pollution.  Public  lands.  Wildlife. 
Wildlife  refuges. 

Under  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  Title  43,  Subtitle  A,  is 
proposed  to  be  amended  by  adding  a 
new  Part  11  as  set  forth  below. 

Dated:  December  10, 1985. 

Marian  Blank  Horn. 

Principal  Deputy  Solicitor. 

Authority 

These  regulations  are  issued  under  the 
authority  of  section  301(c)  of  the 
Comprehensive  Enviroiunental 
Response.  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9651(c). 
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PART  11-MATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 

Subpart  A— Introduction 


11.10 

11.11 

11.12 
11.13 
11.14 
11.15 


Scope  and  applicability. 
Purpose. 

Biennial  review  of  regulations. 
Overview. 
Definitions. 

Actions  against  the  responsible  party 
for  damages. 

11.16  Claims  against  the  Hazardous 
Substance  Response  Trust  Fund. 

11.17  Compliance  with  applicable  laws  and 
standards. 

Subpart  B—PrMwa«ssnMnt  Ptws* 

11.20  Notification  and  detection. 

11.21  Emergency  restorations. 

11.22  Sampling  of  potentially  injured  natural 
resources. 

11.23  Preassessment  screen — general. 

11.24  Preassessment  screen — information  on 
the  site. 

11.25  Preassessment  screen — preliminary 
identiHcation  of  resources  patentially  at 
risk. 

Subpart  C—Assassmant  Plan  Ptiasa 

11.30  Assessment  Plan — general. 

11.31  Assessment  Plan — content. 

11 J2    Assessment  Plan — development. 
IIJS    Assessment  Plan — deciding  between  a 
type  A  or  type  B  assessment.  (Reserved) 

11.34  Assessment  Plan — confirmation  of 
exposure. 

11.35  Assessment  Plan — Economic 
Methodology  Determination. 

Sulipart  D— Typa  A  Aaaaaamants 

[Reserved] 

Subpart  E— Type  B  Asaassments 

11.60  Type  B  assessments — general. 

11.61  Injury  Determination  phase — general. 

11.62  Injury  Determination  phase — injury 
defmition. 

11.63  Injury  Determination  phase — pathway 
determination. 

11.64  Injury  Determination  phase — testing 
and  sampling  methods. 

11.70  Quantification  phase — general. 

11.71  Quantification  phase — service 
reduction  quantification. 

11.72  Quantification  phase — baseline 
services  determination. 

11.73  Quantification  phase — resource 
recoverability  analysis. 

11.80  Damage  Determination  phase — 
general. 

11.81  Damage  Determination  phase — 
restoration  methodology. 

11.82  Damage  Determination  phase — 
Restoration  Methodology  Plan. 

11.83  Damage  Determination  phase — use 
value  methodologies. 

11.84  Damage  Determination  phase — 
implementation  guidance. 

Subpart  F-Post  Assessment  Phase 

11.90  Post-assessment  phase — Report  of 
Assessment. 

11.91  Post-assessment  phase — demand. 

11.92  Post-assessment  phase — restoration 
fund. 


Sec 

11.93    Post-assessment  phase — Restoration 

Plan. 

Appendix  I— Metfiods  for  Estimating  the 
Areas  of  Ground  Water  and  Surface  Water 
Exposure  During  the  Preassessment  Screen 

Authority:  42  U.S.C.  g651(c). 

Subpart  A— Introduction 

§11.10    Scope  and  appHcabiHty. 

The  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601- 
9657.  and  the  Clean  Water  Act  (CWA), 
33  U.S.C.  1251-1376.  provide  that 
Federal  and  State  agencies  who  are 
authorized  to  act  as  trustees  of  natural 
resources  may  assess  damages  to 
natural  resources  resulting  from  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance  covered  under 
CERCLA  or  the  CWA  and  may  seek  to 
recover  those  damages.  This  Part 
supplements  the  procedures  established 
under  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  300,  for  the  identification, 
investigation,  study  and  response  to  a 
discharge  of  oil  or  release  of  a 
hazardous  substance,  and  it  provides  a 
procedure  by  which  a  Federal  or  State 
agency  acting  as  trustee  can  determine 
compensation  for  injuries  to  natural 
resources  that  have  not  beren  nor  are 
expected  to  be  addressed  by  response 
actions  conducted  pursuant  to  the  NCP. 
This  Part  applies  to  assessments 
initiated  after  the  effective  date  of  this 
rule. 

§  11.11    Purpoaa. 

The  purpose  of  this  part  is  to  provide 
standardized  and  cost-effective 
procedures  for  assessing  natural 
resource  damages.  The  results  of 
assessments  performed  by  a  Federal 
official  according  to  these  procedures 
shall  be  accorded  the  evidentiary  status 
of  a  rebuttable  presumption  as 
provideed  in  section  111(h)  CERCLA. 

§11.12  I 

Biennial  review  of  regulations. 

The  regulations  and  procedures 
included  within  this  Part  shall  be 
reviewed  and,  as  appropriate,  revised  2 
years  from  the  effective  date  of  these 
rules  and  every  second  anniversary 
thereafter. 

§11.13    Ovarvlaw.  * 

(a)  Purpose.  The  process  established 
by  this  Part  uses  a  planned  and  phased 
approach  to  the  assessment  of  natural 
resource  damages.  This  approach  is 
designed  to  ensure  that  all  procedures 
used  in  an  assessment  are  appropriate, 
necessary,  and  sufficient  to  accomplish 
the  purposes  of  the  assessment. 


(b)  Preassesment  phase.  Subpart  B  of 
this  Part,  the  preassessment  phase, 
provides  for  notification,  coordination,    • 
and  emergency  activities  if  necessary 
and  includes  the  preassessment  screen. 
The  preassessment  screen  is  meant  to 
be  a  rapid  review  of  readily  available 
information  that  allows  the  authorized 
official  to  make  an  early  decision  on 
whether  a  natural  resource  damage 
assessment  can  and  should  be 
performed. 

(c)  Assessment  Plan,  phase.  If  the 
authorized  official  decides  to  perform  an 
assessment,  and  Assessment  Plan,  as 
described  in  Subpart  C  of  this  Part,  is 
prepared.  The  Assessment  Plan  ensures 
that  the  assessment  is  performed  in  a 
planned  and  systematic  manner  and 
that  the  methodologies  chosen 
demonstrate  reasonable  cost. 

(d)  Type  A  assessments.  The 
simplified  assessments  provided  for  in 
section  301(c){2)(A)  of  CERCLA  are 
performed  using  the  standard 
procediu-es  specified  in  Subpart  D  of  this 
Part. 

(e)  Type  B  asessments.  Subpart  E  of 
this  part  covers  the  assessments 
provided  for  in  section  301(c)(2)(B)  of 
CERCLA.  The  process  for  implementing 
type  B  assessments  has  been  divided 
into  the  following  three  phases. 

(1)  Injury  Determination  phase.  The 
purpose  of  this  phase  is  to  establish  that 
one  or  more  natural  resources  have  been 
injured  as  a  result  of  the  discharge  of  oil 
or  release  of  a  hazardous  substance. 
The  sections  of  Subpart  E  comprising 
the  Injury  Determination  phase  include 
definitions  of  injury,  guidance  on 
determining  pathways,  and  testing  and 
sampling  methods.  These  methods  are  to 
be  used  to  determine  both  the  pathways 
through  which  resources  have  been 
exposed  to  oil  or  a  hazardous  substance 
and  the  nature  of  the  injury. 

(2)  Quantification  phase.  The  purpose 
of  this  phase  is  to  establish  the  extent  of 
the  injury  to  the  resource  in  terms  of  the 
loss  of  services  that  the  injured  resource 
would  have  provided  had  the  discharge 
or  release  not  occurred.  The  sections  of 
Subpart  E  comprising  the  Qualification 
phase  include  methods  for  establishing 
baseline  conditions,  estimating  recovery 
periods,  and  measuring  the  degree  of 
service  reduction  from  the  injured 
resource. 

(3)  Damage  Determination  phase.  The 
purpose  of  this  phase  is  to  establish  the 
appropriate  compensation  expressed  as 
a  dollar  amount  for  the  injuries 
established  in  the  Injury  Determination 
phase  and  measured  in  the 
Quantification  phase.  The  sections  of 
Subpart  E  comprising  the  Damage 
Determination  phase  include  guidance 
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on  acceptable  economic  methodologies 
for  estimating  compensation  based  or  (i) 
the  costs  of  restoration  or  replacement 
of  (ii)  a  diminution  of  use  value. 

(f)  Post-assessment  phase.  Subpart  F 
of  this  part  includes  requirements  to  be 
met  after  the  assessment  is  complete. 
The  Report  of  Assessment  contains  the 
results  of  the  assessment,  and 
documents  that  the  assessment  has  been 
carried  out  according  to  this  rule.  Other 
post-assessment  requirements  delineate 
the  manner  in  which  the  demand  for  a 
sum  certain  shall  be  presented  to  a 
responsible  party  and  the  steps  to  be 
taken  when  sums  are  awarded  as 
damages. 

911.14    Definraons. 

Terms  not  defined  in  this  section  have 
the  meaning  given  by  CERCLA  or  the 
CWA.  As  used  in  this  part,  the  phrase: 

(a)  "Acquisition  of  the  equivalent"  or 
"replacement"  means  the  substitution 
for  an  injured  resource  with  a  resource 
that  provides  the  same,  similar,  or 
related  services,  when  such 
substitutions  are  in  addition  to  any 
substitutions  made  or  anticipated  as 
part  of  response  actions  and  when  such 
substitutions  exceed  the  level  of 
response  actions  determined 
appropriate  to  the  site  pursuant  to 

S  300.65  and  §  300.68  or  the  NCP. 

(b)  "Air"  or  "air  resources"  means 
those  naturally  occurring  constituents  of 
the  atmosphere,  including  those  gases 
essential  for  human,  plant,  and  animal 
life. 

(c)  "Assessment  area"  means  the  area 
or  areas  affected  directly  or  indirectly 
by  the  discharge  of  oil  or  release  of  a 
hazardous  substance  and  that  serves  as 
the  geographic  basis  for  the  injiuy 
assessment. 

(d)  "Authorized  official"  means  the 
person  to  whom  is  delegated  the 
authority  to  act  on  behalf  of  the  Federal 
or  State  agency  acting  as  trustee  to 
perform  a  natural  resource  damage 
assessment.  As  used  in  this  part, 
authorized  official  means  the  phrase 
"authorized  official  or  lead  authorized 
official,"  as  appropriate. 

(e)  "Baseline"  means  the  condition  or 
conditions  that  would  have  existed  at 
the  assessment  area  had  the  discharge 
of  oil  or  release  of  a  hazardous 
substance  not  occurred. 

(f)  "Biological  resources"  means  those 
natural  resources  referred  to  in  section 
101(16)  of  CERCLA  as  fish  and  wildlife 
and  other  biota.  Fish  and  wildlife 
include  marine  and  freshwater  aquatic 
and  terrestrial  species;  game,  nongame, 
and  commercial  species;  and  threatened, 
endangered,  and  State  sensitive  species. 
Other  biota  encompass  shellfish, 
terrestrial  and  aquatic  plants,  and  other 


living  organisms  not  otherwise  listed  in 
this  definition. 

(g)  "CERCLA"  means  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9601-9657. 

(h)  "Committed  use"  means  either  a 
current  use,  or  a  planned  use  of  a 
natural  resource  for  which  the  Federal 
or  State  agency  acting  as  trustee  or 
another  party  has  made  a  documented 
legal,  administrative,  budgetary,  or  a 
financial  commitment  before  the 
discharge  of  oil  or  release  of  a 
hazardous  substance  is  detected. 

(i)  "Control  area"  or  "control 
resource"  means  an  area  or  resource 
unaffected  by  the  discharge  of  oil  or 
release  of  a  hazardous  substance.  A 
control  area  or  resource  is  selected  for 
its  comparability  to  the  assessment  area 
or  resource  and  may  be  used  for 
establishing  the  baseline  condition  and 
for  comparison  to  injured  resources. 

(j)  "Cost-effective"  or  "cost- 
effectiveness"  means  that  when  two  or 
more  activities  provide  the  same  level  of 
benefits,  the  least  costly  activity 
providing  that  level  of  benefits  will  be 
selected. 

(k)  "CWA"  means  the  Clean  Water 
Act,  as  amended,  33  U.S.C.  1251-1376, 
also  referred  to  as  the  Federal  Water 
Pollution  Control  Act. 

(1)  "Damages"  means  the  amount  of 
money  sought  by  the  Federal  or  State 
agency  acting  as  trustee  as 
compensation  for  injury,  destruction,  or 
loss  of  natural  resources  as  set  forth  in 
section  107(a)  or  111(b)  of  CERCLA. 

(m)  "Destruction"  means  the  total  and 
irreversible  loss  of  a  natural  resource. 

(n)  "Discharge"  means  a  discharge  of 
oil  as  defmed  in  section  311(a)(2]  of  the 
CWA,  as  amended,  and  includes,  but  is 
not  limited  to,  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying,  or 
dxunping  of  oil. 

(o)  "Drinking  water  supply"  means 
any  raw  or  finished  water  source  that  is 
or  may  be  used  by  a  public  water 
system,  as  defined  in  the  SDWA,  or  as 
drinking  water  by  one  or  more 
individuals. 

(p)  "EPA"  means  the  United  States 
Environmental  Protection  Agency. 

(q)  "Exposed  to"  or  "exposure  of 
means  that  all  or  part  of  a  natural 
resource  is,  or  has  been,  in  physical 
contact  with  oil  or  a  hazardous 
substance,  or  with  media  containing  oil 
or  a  hazardous  substance. 

(r)  "Fund"  means  the  Hazardous 
Substance  Response  Trust  Fund 
established  under  section  221  of 
CERCLA. 

(s)  "Geologic  resources"  means  those 
elements  of  the  Earth's  crust  such  as 
soils,  sediments,  rocks,  and  minerals. 


including  petroleum  and  natural  gas, 
that  are  not  included  in  the  definitions 
of  ground  and  surface  waters. 

(t)  "Ground  water  resources"  means 
water  in  a  saturated  zone  or  stratum 
beneath  the  surface  of  land  or  water  and 
the  rocks  or  sediments  through  which 
ground  water  moves.  It  includes  ground 
water  resources  that  meet  the  definition 
of  drinking  water  supplies. 

(u)  "Hazardous  substance"  means  a 
hazardous  substance  as  defined  in 
section  101(14)  of  CERCLA. 

(v)  "Injury"  means  a  measurable 
adverse  change,  either  long-  or  short- 
term,  in  the  chemical  or  physical  quality 
or  the  viability  of  a  natural  resource 
resulting  either  directly  or  indirectly 
from  exposure  to  a  discharge  of  oil  or 
release  of  a  hazardous  substance,  or 
exposure  to  a  product  of  reactions 
resulting  trom  the  discharge  of  oil  or 
release  of  a  hazardous  substance.  As 
used  in  this  Part,  injury  encompasses  the 
phrases  "injury,"  "destruction,"  and 
"loss."  Injury  definitions  applicable  to 
specific  resources  are  provided  in 
S  11.62  of  this  part. 

(w)  "Lead  authorized  official"  means 
an  official  authorized  to  act  on  behalf  of 
all  affected  Federal  or  State  agencies 
acting  as  trustees  where  there  are 
multiple  agencies  affected  because  of 
coexisting  or  contiguous  natural 
resources  or  concurrent  jurisdiction. 

(x)  "Loss"  means  a  measurable 
adverse  reduction  of  a  chemical  or 
physical  quality  or  viability  of  a  natural 
resource. 

(y)  "National  Contingency  Plan"  or 
"NCF'  means  the  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  promulgated  by  EPA 
in  1985,  pursuant  to  section  105  of 
CERCLA  and  codified  in  40  CFR  Part 
300. 

(z)  "Natural  resources"  means  land, 
fish,  wildlife,  biota,  air,  water,  ground 
water,  drinking  water  supplies,  and 
other  such  resources  belonging  to, 
managed  by,  held  in  trust  by, 
appertaining  to,  or  otherwise  controlled 
by  the  United  States  (including  the 
resources  of  the  fishery  conservation 
zone  established  by  the  Magnuson 
Fishery  Conservation  and  Management 
Act  of  1976),  any  State  or  local 
government,  or  any  foreign  government 

(aa)  "Natural  resource  damage 
assessment"  or  "assessment"  means  the 
process  of  collecting,  compiling,  and 
analyzing  information,  statistics,  or  data 
through  prescribed  methodologies  to 
determine  damages  for  injuries  to 
natural  resources  as  set  forth  in  this 
Part. 

(bb)  "Oil"  means  oil  as  defined  in 
section  311(a)(l]  of  the  CWA,  as 
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amended,  of  any  kind  or  in  any  fono, 
including,  but  not  limited  to,  petroleum, 
fuel  oil,  sludge,  oil  refuse,  and  oil  mixed 
with  wastes  other  than  dredged  spoil. 

(cc)  "On-Scene  Coordinator"  or 
"OSC  means  the  On-Scene  Coordinator 
as  defined  in  §  300.6  of  the  NCP. 

(dd)  "Pathway"  mean  the  route  or 
medium  through  which  oil  or  a 
hazardous  substance  is  or  was 
transported  hvm  the  source  of  the 
discharge  or  release  to  the  injured 
resource. 

(ee)  "Reasonable  cost"  means  the 
amount  that  may  be  recovered  for  the 
cost  of  performing  a  damage  * 

assessment.  Costs  are  reasonable  when 
(1)  the  injury,  quantification,  and 
damage  determination  phases  have  a 
well-defined  relationship  to  one  another 
and  are  coordinated;  and  (2)  the 
increment  of  extra  benefits  obtained  by 
using  a  more  costly  injury, 
quantification,  or  damage  determination 
methodology  are  greater  than  the  costs 
of  that  methodology. 
•    (ff)  "Rebuttable  presumption"  means 
the  procedural  device  provided  by 
section  111(h)  of  CERCLA  describing  the 
evidentiary  weight  that  a  court,  or  EPA 
in  a  claim  against  the  Fund,  is  required 
to  give  a  damage  assessment  performed 
by  a  Federal  agency  acting  as  trustee  in 
accordance  with  the  regulations 
provided  in  this  Part. 

(gg)  "Recovery  period"  means  either 
the  longest  length  of  time  required  to 
return  the  services  of  the  injured 
resource  to  their  baseline  conditions,  or 
a  lesser  period  of  time  selected  by  the 
authorized  official  in  the  Assessment 
Plan. 

(hh)  "Release"  means  a  release  of  a 
hazardous  substance  as  defined  in 
section  101(22)  of  CERCLA. 

(ii)  "Replacement"  or  "acquisition  of 
the  equivalent"  means  the  substitution 
for  an  injured  re8oim:e  with  a  resource 
that  provides  the  same,  similar,  or 
related  services,  when  such 
substitutions  are  in  addition  to  any 
substitutions  made  or  anticipated  as 
part  of  response  actions  and  when  such 
substitutions  exceed  the  level  of 
response  action  determined  appropriate 
to  the  site  pursuant  to  §  300.65  and 
S  300.68  of  the  NCP. 

(jj)  "Response"  means  remove, 
removal,  remedy,  or  remedial  actions  as 
those  phrases  are  defined  in  sections 
101(23)  and  101(24)  of  CERCLA. 

(kk)  "Responsible  party  or  parties" 
and  "potentially  responsible  party  or 
parties"  means  a  person  or  persons 
described  in  or  potentially  described  in 
one  or  more  of  the  categories  set  forth  in 
section  107(a)  of  CERCLA. 

(U)  "Restoration"  or  "rehabilitation" 
means  actions  undertaken  to  return  an 


injured  resource  to  its  baseline 
condition,  as  measured  in  terms  of  the 
injured  resource's  physical  properties  or 
the  services  it  previously  provided, 
when  such  actions  are  in  addition  to 
response  actions  completed  or 
anticipated,  and  when  such  actions 
exceed  the  level  of  response  actions 
determined  appropriate  to  the  site 
pursuant  to  i  300.65  and  S  300.68  of  the 
NCP. 

(mm)  "SDWA"  means  the  Safe 
Drinking  Water  Act  42  U.S.C.  300f-300)- 
10. 

(nn)  "Services"  means  the  physical 
and  biological  functions  performed  by 
the  resource  including  the  human  uses  of 
those  functions.  These  services  are  the 
result  of  the  physical,  chemical,  or 
biological  quality  of  the  resource. 

(oo)  "Site"  means  an  area  or  location, 
for  purposes  of  response  actions  under 
the  NCP,  at  whict  oil  or  hazardous 
substances  have  been  stored,  treated, 
released,  disposed,  placed,  or  otherwise 
came  to  be  located. 

(pp)  "Special  resources"  means  those 
natiiral  resources  that  have  been  set 
aside  and  committed  to  a  specific  use  by 
law  before  the  discharge  of  oil  or  release 
of  a  hazardous  substance  was  detected. 
The  term  includes  resources  that  were 
set  aside  primarily  to  preserve  wildlife 
habitat  or  other  unique  and  sensitive 
environments.  It  does  not  include 
resources  that  have  been  set  aside  but 
are  committed  to  multiple-use 
management,  nor  does  it  include 
resources  listed  on  administratively 
determined  Hsts  for  special  protection, 
or  resources  protected  by  regulatory 
statutes. 

(qq)  "Surface  water  resources"  means 
the  waters  of  the  United  States, 
including  the  sediments  suspended  in 
water  or  lying  on  the  bank,  bed,  or 
shoreline  emd  sediments  in  or 
transported  through  coastal  and  marine 
areas.  This  term  does  not  include  ground 
water  or  water  or  sediments  in  ponds, 
lakes,  or  reservoirs  designed  for  waste 
treatment  under  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA),  42  U.S.C.  6901-6987  or  the 
CWA,  and  applicable  regulations. 

(rr)  'Technical  feasibility"  or 
"technically  feasible"  means  that  the 
technology  and  management  skills 
necessary  to  implement  an  Assessment 
Plan  or  Restoration  Methodology  Plan 
are  well  known  and  that  each  element 
of  the  plan  has  a  reasonable  chance  of 
successful  completion  in  an  acceptable 
period  of  time,  as  determined  by  the 
authorized  official. 

(ss)  "Trustee"  means  any  Federal 
natural  resources  management  agency 
designated  in  Subpart  G  of  the  NCP  and 
any  State  agency  that  may  prosecute 


claims  for  damages  under  section  107(f) 
or  111(b)  of  CERCLA. 

(tt)  'Type  A  assessment"  means 
standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation  to  determine  damages  as 
specified  in  section  301(c)(2)(A)  of 
CERCLA. 

(uu)  'Type  B  assessment"  means 
alternative  methodologies  for 
conducting  assessments  in  individual 
cases  to  determine  the  type  and  extent 
of  short-  and  long-term  injury  and 
dftmages,  as  specified  in  section 
301(c)(2)(B)  of  CERCLA. 

§11.15    ActkMW  against  the  rMponsibta 
party  for  damages. 

(a)  In  an  action  filed  pursuant  to 
section  107(f)  of  CERCLA,  a  Federal  or 
State  agency  acting  as  a  trustee  may 
recover 

(1)  Damages  as  determined  in 
accordance  with: 

(i)  Subpart  D;  or 

(ii)  As  determined  in  accordance  with 
S§  11.80  through  11.84  of  this  part  and 
calculated  based  on  injuries  occurring 
from  the  onset  of  the  discharge  or 
release  through  the  recovery  period,  less 
any  mitigation  of  those  injuries  by 
response  actions  taken  or  anticipated, 
plus  any  increase  in  injuries  that  are 
reasonably  imavoidable  as  a  result  of 
response  actions  taken  or  anticipated; 

(2)  The  costs  of  emergency  restoration 
efforts  under  §  11.21  of  this  part;  and 

(3)  The  reasonable  and  necessary 
costs  of  the  assessment,  to  include: 

(i)  The  reasonable  and  necessary 
costs  of  the  assessment,  to  include: 

(i)  The  cost  of  performing  the 
Preassessment  Plan  phases  and  the 
methodologies  provided  in  Subparts  D 
and  E  of  this  part;  and 

(ii)  Administrative  costs  and  expenses 
reasonably  necessary  for,  and  incidental 
to,  the  assessment,  assessment  and 
restoration  planning,  and  any 
restoration  or  replacement  undertaken. 

(b)  In  a  claim  filed  pursuant  to  section 
311(f)  (4)  and  (5)  of  the  CWA,  a  Federal 
or  State  agency  acting  as  trustee  may 
only  claim  damages  for  restoration  or 
replacement. 

(c)  The  determination  of  the  damage 
amount  shall  consider  any  applicable 
limitations  provided  for  in  section  107(c) 
of  CERCLA. 

§11.16    Claims  against  ths  Hazardous 
SutMtancs  Rssponsa  Trust  Fund. 

Claims  against  the  Fund  shall  be  filed 
in  accordance  with  the  Natural  Resource 
Claims  Procedures,  promulgated  by  EPA 
at  40  CFR  Part  306. 
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§11.17    CompHwK*  With  appNcablt  laws 
and  stamiards. 

(a)  Worker  health  and  safety.  All 
worker  health  and  safety  considerations 
specified  in  the  NCP,  40  CFR  400.38, 
shall  be  observed,  except  that 
requirements  applying  to  response 
actions  shall  be  taken  to  apply  to  the 
assessment  process. 

(b)  Resource  protection.  Before  taking 
any  actions  under  this  Part,  particularly 
before  taking  samples  or  making 
determinations  of  restoration  or 
replacement,  compliance  is  required 
with  any  applicable  statutory 
consultation  or  review  requirements, 
such  as  the  Endangered  Species  Act;  the 
Migratory  Bird  Treaty  Act;  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act;  and  the  Marine  Mammal  Protection 
Act,  that  may  govern  the  taking  of 
samples  or  in  other  ways  restrict 
alternative  management  actions. 

Subpart  B — Preassassment  Phaae 

S  1 1.20    Notification  and  detection. 

(a)  NCP  responses.  Sections  300.52(d] 
and  300.64(d)  of  the  NCP  provide  for  the 
OSC  or  lead  agency  to  notify  the  Federal 
or  State  agency  acting  as  trustee  when 
natural  resources  have  been  or  are 
likely  to  be  injured  by  a  discharge  of  oil 
or  a  release  of  a  hazardous  substance 
being  investigated  under  the  NCP. 

(b)  Previously  unreported  discharges 
or  releases.  If  a  Federal  or  State  agency 
acting  as  trustee  identifies  or  is 
informed  of  apparent  injuries  to  natural 
resources  that  appear  to  be  a  result  of 
an  unknown  or  previously  unreported 
discharge  of  oil  or  release  of  a 
hazardous  substance,  he  should  first 
make  reasonable  efforts  to  determine 
whether  a  discharge  or  release  has 
taken  place.  In  the  case  of  a  discharge  or 
release  not  yet  reported  or  being 
investigated  under  the  NCP,  the  Federal 
or  State  agency  acting  as  the  trustee 
shall  report  that  discharge  or  release  to 
the  appropriate  authority  as  designated 
in  the  NCP,  40  CFR  300.51(b)  and 
300.63(b). 

(c)  Identification  of  co-trustees.  The 
Federal  or  State  agency  acting  as  trustee 
should  assist  the  OSC  or  lead  agency,  as 
needed,  in  identifying  other  Federal  or 
State  agencies  whose  resources  may  be 
affected  as  a  result  of  shared 
responsibihty  for  the  resources  and  who 
should  be  notified. 

§  1 1 .2 1    Emergency  restorations. 

(a)  Reporting  requirements  and 
definition.  (1)  In  the  event  of  a  natural 
resource  en\ergency,  the  Federal  or  State 
agency  acting  as  trustee  shall  contact 
the  National  Response  Center  (800/424- 
8802)  to  report  the  actual  or  threatened 


discharge  or  release  and  to  request  that 
an  immediate  response  action  be  taken. 

(2)  An  emergency  is  any  situation 
related  to  a  discharge  or  release 
requiring  immediate  action  to  avoid  an 
irreversible  loss  of  natural  resources  or 
to  prevent  or  reduce  any  continuing 
danger  to  natural  resources,  or  a 
:■  situation  in  which  there  is  a  similar  need 
for  emergency  action. 

(b)  Emergency  actions.  If  no 
immediate  response  actions  are  taken  at 
the  site  of  the  discharge  or  release  by 
the  EPA  or  the  U.S.  Coast  Guard  within 
the  time  that  the  Federal  or  State  agency 
acting  as  trustee  determines  is 
reasonably  necessary,  or  if  such  actions 
are  insufficient,  the  Federal  or  State 
agency  acting  as  trustee  should  exercise 
any  existing  authority  it  may  have  to 
take  on-site  response  actions.  If  no  on- 
site  response  actions  are  taken,  the 
Federal  or  State  agency  acting  as  trustee 
may  undertake  limited  off-site 
restoration  action  to  the  extent 
necessary  to  prevent  or  reduce  the 
immediate  migration  of  the  oil  or 
hazardous  substance  onto  or  into  the 
resource  under  the  jurisdiction  of  the 
Federal  or  State  agency  acting  as 
trustee. 

(c)  Limitations  on  emergency  actions. 
The  Federal  or  State  agency  acting  as 
trustee  may  undertake  only  those 
actions  necessary  to  abate  the 
emergency  situation.  The  normal 
procedures  provided  in  this  Part  must  be 
followed  before  any  additional 
restoration  actions  other  than  those 
necessary  to  abate  the  emergency 
situation  are  undertaken.  The  burden  of 
proving  that  emergency  restoration  was 
required  and  that  restoration  costs  were 
reasonable  and  necessary  based  on 
information  available  at  the  time,  rests 
with  the  Federal  or  State  agency  acting 
as  trustee. 

§  11. 22    Sampling  of  potentially  Injured 
natural  resources. 

(a)  General  limitations.  Until  the 
authorized  official  has  made  the 
determination  required  in  §  11.23  of  this 
Part  to  proceed  with  an  assessment, 
field  sampling  of  natural  resources 
should  be  limited  to  the  conditions 
identified  in  this  section.  All  sampling 
and  field  work  shall  be  subject  to  the 
provisions  of  §  11.17  of  this  Part 
concerning  safety  and  applicability  of 
resource  protection  statutes. 

(b)  Early  sampling  and  data 
collection.  Field  samples  may  be 
collected  or  site  visits  may  be  made 
before  completing  the  preassessment 
screen  to  preserve  data  and  materials 
that  are  likely  to  be  lost  if  not  collected 
at  that  time  and  that  will  be  necessary 
to  the  natural  resource  damage 


assessment.  Field  sampling  and  data 
collection  at  this  stage  should  be 
coordinated  with  the  lead  agency  under 
the  NCP  to  minimize  duplication  of 
sampling  and  data  collection  efTorts. 
Such  field  sampling  and  data  collection 
should  be  limited  to: 

(1)  Samples  necessary  to  preserve 
perishable  materials  considered  likely  to 
have  been  affected  by,  and  contain 
evidence  of,  the  oil  or  hazardous 
substance.  These  samples  generally  will 
be  biological  materials  that  are  either 
dead  or  visibly  injured  and  that 
evidence  suggests  have  been  injured  by 
oil  or  a  hazardous  substance; 

(2)  Samples  of  other  ephemeral 
conditions  or  material,  such  as  surface 
water  or  soil  containing  or  likely  to 
contain  oil  or  a  hazardous  substance, 
where  those  samples  may  be  necessary 
for  identification  and  for  measurement 
of  concentrations,  and  where  necessary 
samples  may  be  lost  because  of  factors 
such  as  dilution,  movement, 
decomposition,  or  leaching  if  not  taken 
immediately;  and 

(3)  Counts  of  dead  or  visibly  injured 
organisms,  which  may  not  be  possible  to 
take  if  delayed  because  of  factors  such 
as  decomposition,  scavengers,  or  water 
movement.  Such  counts  shall  be  subject 
to  the  provisions  of  §  11.71(l)(5)(iiiJ  of 
this  part. 

§  1 1.23    Preassessment  screen    general 

(a)  Requirement.  Before  beginning  any 
assessment  efforts  under  this  part 
except  as  provided  for  under  the 
emergency  restoration  provisions  of 

§  11.21  of  this  part,  the  authorized 
official  shall  complete  a  preassessment 
screen  and  make  a  determination  as  to 
whether  an  assessment  under  this  part 
shall  be  carried  out. 

(b)  Purpose.  The  purpose  of  the 
preassessment  screen  is  to  provide  a 
rapid  review  of  readily  available 
information  that  focuses  on  resources 
under  the  jurisdiction  of  the  Federal  or 
State  agency  acting  as  trustee.  This 
review  should  ensure  that  there  is  a 
reasonable  probability  of  making  a 
successful  claim  before  funds  and 
efforts  are  expended  in  carrying  out  an 
assessment. 

(c)  Determination.  When  the 
authorized  ofBcial  has  decided  to 
proceed  with  an  assessment  under  this 
part,  the  authorized  official  shall 
document  the  decision  in  terms  of  the 
criteria  provided  in  paragraph  (e)  of  this 
section  in  a  Preassessment  Screen 
Determination.  This  Preassessment 
Screen  Determination  shall  be  included 
in  the  Report  of  Assessment  described 
in  §  11.90  of  this  part. 


52152 


Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20.  1985  /  Proposed  Rules 


(d)  Content.  The  preassessment 
screen  shall  be  conducted  in  accordance 
with  the  guidance  provided  in  this 
section  and  in  §  11.24 — Preassessment 
screen — information  on  the  site  and 

S  11.25 — Preassessment  screen — 
preliminary  identification  of  resources 
potentially  at  risk,  of  this  part. 

(e)  Criteria.  Based  on  information 
gathered  pursuant  to  the  preassessment 
screen  and  on  information  gathered 
pursuant  to  the  NCP,  the  authorized 
official  shall  make  a  preliminary 
determination  that  all  of  the  following 
criteria  are  met  before  proceeding  with 
an  assessment: 

(1)  A  discharge  of  oil  or  a  release  of  a 
hazardous  substance  has  occurred; 

(2)  Natural  resources  under  the 
jurisdiction  of  the  Federal  or  State 
agency  acting  as  trustee  have  been  or 
are  likely  to  have  been  adversely 
affected  by  the  discharge  or  release; 

(3)  The  quantity  and  concentration  of 
the  discharged  oil  or  released  hazardous 
substance  is  sufficient  to  potentially 
cause  injury,  as  that  term  is  used  in  this 
part,  to  those  natural  resources; 

(4)  Data  sufficient  to  pursue  an 
assessment  are  readily  available  or  can 
be  obtained  at  reasonable  cost;  and 

(5)  Response  actions,  if  any,  carried 
out  or  planned  do  not  or  will  not 
su^iciently  remedy  the  injury  to  natural 
resources  without  further  action. 

(f)  Coordination.  (1)  In  a  situation 
where  response  activity  is  planned  or 
underway  at  a  particular  site, 
assessment  activity  shall  be  coordinated 
with  the  lead  agency  consistent  with 
§  300.33(b)  of  the  NCP. 

(2)  Whenever,  as  part  of  a  response 
action  under  the  NCP,  a  preliminary 
assessment,  40  CFR  300.52  and  40  CFR 
300.64,  or  an  OSC  Report,  40  CFR  300.40, 
is  to  be,  or  has  been,  prepared  for  the 
site,  the  authorized  official  should 
consult  with  the  lead  agency  under  the 
NCP,  as  necessary,  and  to  the  extent 
possible,  use  information  or  materials 
gathered  for  the  preliminary  assessment 
or  OSC  Report,  unless  doing  so  would 
unnecessarily  delay  the  preassessment 
screen. 

(3)  Where  a  preliminary  assessment 
or  an  OSC  Report  does  not  exist  or  does 
not  contain  the  information  described  in 
this  section,  that  additional  information 
may  be  gathered. 

(4)  If  the  Federal  or  State  agency 
acting  as  trustee  already  has  a  process 
similar  to  the  preassessment  screen,  and 
the  requirements  of  the  preassessment 
screen  can  be  satisfied  by  that  process, 
the  processes  may  be  combined  to  avoid 
duplication. 


§11.24    PrMMSMsnMfit 
mformatlon  on  th*  sit*. 

(a)  Information  on  the  site  and  on  the 
discharge  or  release.  The  authorized 
official  shall  obtain  and  review  readily 
available  information  concerning: 

(1)  The  time,  quantity,  duration,  and 
frequency  of  the  discharge  or  release; 

(2)  The  name  of  the  hazardous 
substance,  as  provided  for  in  table  302.4, 
"List  of  Hazardous  Substances  and 
Reportable  Quantities,"  50  FR  13456- 
13522  (1958); 

(3)  The  history  of  the  current  and  past 
use  of  the  site  identified  as  the  source  of 
the  discharge  of  oil  or  release  of  a 
hazardous  substance; 

(4)  Relevant  operations  occurring  at  or 
near  the  site; 

(5)  Additional  oil  or  hazardous 
substances  potentially  discharged  or 
released  from  the  site;  and 

(6)  Potentially  responsible  parties. 

(b)  Damages  excluded  from  liability 
under  CERCLA.  (1)  The  authorized 
official  shall  determine  whether  the 
discharge  or  release: 

(i)  Was  specifically  identified  as  an 
irreversible  and  irretrievable 
commitment  of  natural  resources  in  an 
environmental  impact  statement  or 
other  comparable  environmental 
analysis,  that  the  decision  to  grant  the 
permit  or  license  authorizes  such 
commitment  of  natural  resources,  and 
that  the  facility  or  project  was  otherwise 
operating  within  the  terms  of  its  permit 
or  license;  or 

(ii)  Resulted  from  the  application  of  a 
pesticide  product  registered  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  7  U.S.C.  135-135k;  or 

(iii)  Resulted  from  any  other  federally 
permitted  release. 

(2)  An  assessment  under  this  part 
shall  not  be  continued  for  potential 
injuries  meeting  one  or  more  of  the 
criteria  described  in  paragraph  (b)(1)  of 
this  section,  which  are  exceptions  to 
liability  provided  in  sections  107  (f).  (i). 
and  (j)  of  CERCLA. 

§  1 1 .25    Preassessment  screen- 
preliminary  identification  of  resources 
potentially  at  risk. 

(a)  Preliminary  identification  of 
pc*Mways.  (1)  The  authorized  official 
shall  make  a  preliminary  identification 
of  potential  exposure  pathways  to 
facilitate  identification  of  resources  at 
risk. 

(2)  Factors  to  be  considered  in  this 
determination  should  include,  as 
appropriate,  the  circumstances  of  the 
discharge  or  release,  the  characteristics 
of  the  terrain  or  body  of  water  involved, 
weather  conditions,  and  the  lyiown 
physical,  chemical,  and  toxicoiogical 


properties  of  the  oil  or  hazardous 
substance. 

(3)  Pathways  to  be  considered  shall 
include,  as  appropriate,  direct  contact, 
surface  water,  ground  water,  air,  food 
chains,  and  particulate  movement. 

(b)  Exposed  areas.  An  estimate  of 
areas  where  exposure  or  effects  may 
have  occurred  or  are  likely  to  occur 
shall  be  made.  This  estimate  shall 
identify: 

(1)  Areas  where  it  has  been  or  can  be 
observed  that  the  oil  or  hazardous 
substance  has  spread; 

(2)  Areas  to  which  the  oil  or 
hazardous  substance  has  likely  spread 
through  pathways;  and 

(3)  Areas  of  indirect  effect,  where  no 
oil  or  hazardous  substance  has  spread, 
but  where  biological  populations  may 
have  been  affected  as  a  result  of 
animals  moving  into  or  through  the  site. 

(c)  Exposed  water  estimates.  The  area 
of  ground  water  or  surface  water  that 
may  be  or  has  been  exposed  may  be 
estimated  by  using  the  methods 
described  in  Appendix  I  of  this  part. 

(d)  Estimates  of  concentrations.  An 
estimate  of  the  concentrations  of  oil  or  a 
hazfu^ous  substance  in  those  areas  of 
potential  exposure  shall  be  developed. 

(e)  Potentially  affected  resources.  (1) 
Based  upon  the  estimate  of  the  areas  of 
potential  exposure,  and  the  estimate  of 
concentrations  in  those  areas,  the 
authorized  official  shall  identify  natural 
resources  under  his  jurisdiction  that  are 
potentially  affected  by  the  discharge  or 
release.  This  preliminary  identification 
should  be  used  to  direct  further 
investigations,  but  it  is  not  intended  to 
preclude  consideration  of  other 
resources  later  found  to  be  affected. 

(2)  Natural  resources  potentially  at 
risk  that  are  special  resources,  as  that 
phrase  is  used  in  this  part,  shall  be 
identified. 

(3)  A  preliminary  estimate,  based  on 
information  readily  available  from 
resource  managers,  of  the  services  and 
human  uses  of  the  resources  identified 
as  potentially  affected  shall  be  made. 
This  estimate  will  be  used  in 
determining  which  resources  to  consider 
if  further  assessment  efforts  are 
justified. 

Subpart  C— Assessment  Plan  Phase 

§  1 1 .30    Assessment  Plan— general. 

(a)  Assessment  Plan  requirement. 
Before  initiating  any  assessment 
methodologies  provided  in  Subpart  D  for 
a  type  A  assessment  or  in  Subpart  E  for 
a  type  B  assessments,  the  authorized 
official  shall  develop  a  plan  for  the 
assessment  of  natural  resource 
damages.  The  Assessment  Plan  shall  be 


JMI 


developed  in  accordance  with  the 
requirements  and  procedures  provided 
in  this  Subpart. 

(b)  Purpose.  The  purpose  of  the 
Assessment  Plan  is  to  ensure  that  the 
assessment  is  performed  in  a  planned 
and  systematic  manner  and  that 
methodologies  selected  from  Subpart  D 
for  a  type  A  assessment  or  from  Subpart 
E  for  a  type  B  assessment,  including  the 
Injury  Determination,  Quantification, 
and  Damage  Determination  phases,  can 
be  conducted  at  a  reasonable  cost,  as 
that  phrase  is  used  in  this  Part. 

911-31    AMMwnent  Plan— content 

(a)  General  content  and  level  of 
detail.  (1)  The  Assessment  Plan  shall 
identify  all  of  the  scientific  and 
economic  methodologies  that  will  be 
performed  during  the  Injury 
Determination,  Quantification,  and 
Damage  Determination  phases  of  the 
type  B  assessment,  or  the  specific  type 
A  procedure  that  will  be  performed. 

(2)  The  Assessment  Plan  shall  be  of 
sufHcient  detail  to  serve  as  a  means  of 
evaluating  whether  the  approach  used 
for  assessing  the  damage  is  cost- 
effective,  as  that  phrase  is  used  in  this 
Part.  The  Assessment  Plan  shall  include 
descriptions  of  the  natural  resources 
and  the  geographical  eireas  involved.  In 
addition,  for  type  B  assessment,  the 
Assessment  Plan  shall  include  the 
sampling  locations  within  those 
geographical  areas,  sample  and  survey 
design,  numbers  and  types  of  samples  to 
be  collected,  analyses  to  be  performed, 
preliminary  determination  of  the 
recovery  period,  and  other  such 
information  required  to  perform  the 
selected  methodologies. 

(b)  Decision  On  type  A  or  type  B 
assessment.  The  Assessment  Plan  shall 
include  documentation  of  the  authorized 
official's  decision  as  to  whether  to 
proceed  with  a  type  A  or  a  type  B 
assessment.  This  determination  shall  be 
based  upon  the  guidance  provided  in 
§11.33  of  this  Part. 

(c)  Specific  requirements  for  type  B 
assessments.  When  the  Assessment 
Plan  includes  type  B  methodologies,  the 
Plan  shall  incorporate  the  following,  in 
addition  to  the  material  identified  in 

§  11.31(a): 

(1)  The  results  of  the  confirmation  of 
exposure  performed  in  accordance  with 
the  requirements  of  §  11.34  of  this  part; 

(2)  The  Economic  Methodology 
Determination  performed  in  accordance 
with  the  guidance  provided  in  §  11.35  of 
this  part; 

(3)  A  Quality  Assurance  Plan  that 
satisfies  the  requirements  listed  in 

§  300.68(k)  of  the  NCP  and  apphcable 
EPA  guidance  for  quality  control  and 
quality  assurance  plans;  and 


(4)  The  objectives,  as  required  in 
§  11.64(a)(2)  of  this  part,  of  any  testing 
and  sampling  for  injury  or  pathway 
determination. 

§  1 1.32    AssMwn«nt  Plan— devetopnitnt 

(a)  Pre-development  requirements. 
The  authorized  official  shall  fulBU  the 
following  requirements  before 
developing  an  Assessment  Plan. 

(1)  Coordination,  (i)  If  the  authorized 
official's  responsibility  is  shared  with 
other  Federal  or  State  agencies  acting  as 
trustees  as  a  result  of  coexisting  or 
contiguous  natural  resources  or 
concurrent  jurisdiction,  the  authorized 
official  shall  ensure  that  all  other  known 
affected  Federal  and  State  agencies  are 
notified  that  an  Assessment  Plan  is 
being  developed.  This  notification  shall 
include  the  results  of  the  Preassessment 
Screen  Determination. 

(ii)  Authorized  officials  from  different 
agencies  are  encouraged  to  cooperate 
and  coordinate  any  assessments  that 
involve  coexisting  or  contiguous  natural 
resources  or  concurrent  jurisdiction. 
They  may  arrange  to  divide 
responsibility  for  implementing  the 
assessment  in  any  manner  that  is  agreed 
to  by  all  of  the  affected  Federal  and 
State  agencies  acting  as  trustees  with 
the  following  conditions: 

(A)  A  lead  authorized  official  shall  be 
designated  to  administer  the 
assessment.  The  lead  authorized  official 
shall  act  as  coordinator  and  contact 
regarding  all  aspects  of  the  assessment 
and  shall  act  as  fmal  arbitrator  of 
disputes  if  consensus  among  the 
authorized  officials  cannot  be  reached 
regarding  the  development, 
implementation,  or  any  other  aspect  of 
the  Assessment  Plan.  The  lead 
authorized  official  shall  be  designated 
by  mutual  agreement  of  all  the  Federal 
or  State  agencies  acting  as  trustees.  If 
consensus  cannot  be  reached  as  to  the 
designation  of  the  lead  authorized 
official,  the  lead  authorized  official  shall 
be  designated  in  accordance  with 
paragraphs  (a)(l)(ii)  (B).  (C),  or  (D)  of 
this  section. 

(B)  When  the  natural  resources  being 
assessed  are  located  on  land  or  water 
subject  to  the  administrative  jurisdiction 
of  a  Federal  agency  acting  as  trustee, 
the  Federal  agency  shall  act  as  the  lead 
authorized  official. 

(C)  When  the  natural  resources  being 
assessed  are  located  on  land  or  water 
subject  to  the  administrative  jurisdiction 
of  a  State  agency  acting  as  trustee,  the 
State  shall  act  as  the  lead  authorized 
official. 

(D)  When  there  is  a  natural  resource 
claim  against  the  Fund  pursuant  to 
section  1111(c)(3)  of  CERGLA,  the  lead 
authorized  official  will  be  designated  in 


accordance  with  the  natural  resource 
claims  procedures.  40  CFR  Part 
306.20(b). 

(iii)  If  there  is  a  reasonable  basis  for 
dividing  the  assessment,  the  Federal  or 
State  agencies  acting  as  trustees  may 
act  independently  and  pursue  separate 
assessments,  actions,  or  claims.  In  these 
instances,  the  agencies  shall  coordinate 
their  efforts,  particularly  those 
concerning  the  sharing  of  data  and  the 
development  of  the  Assessment  Plans. 

(2)  Identification  and  involvement  of 
the  potentially  responsible  party,  (i)  If 
the  lead  agency  under  the  NCP  for 
response  actions  at  the  site  has  not 
identified  potentially  responsible 
parties,  the  authorized  official  shall 
make  reasonable  efforts  to  identify  any 
potentially  responsible  parties. 

(ii)  In  the  event  the  number  of 
potentially  responsible  parties  is  large 
or  if  some  of  the  potentially  responsible 
parties  cannot  be  located,  the 
authorized  official  may  proceed  against 
any  one  or  more  of  the  parties  identified. 

(iii)(A)  The  authorized  official  shall 
send  a  Notice  of  Intent  to  Perform  an 
Assessment  to  all  identified  potentially 
responsible  parties.  The  Notice  shall 
invite  the  participation  of  the  potentially 
responsible  party  or,  if  several  parties 
are  involved,  a  representative  of  the 
parties,  in  the  development  of  the  type 
and  scope  of  the  assessment  and  in  the 
performance  of  the  assessment.  The 
Notice  shall  briefly  describe,  to  the 
extent  known,  the  site,  vessel,  or  facility 
involved,  the  discharge  of  oil  or  release 
of  hazardous  substance  of  concern  to 
the  authorized  official,  and  the  resources 
potentially  at  risk,  including 
identification  of  any  special  resources 
considered  at  risk. 

(B)  The  authorized  official  shall  allow 
30  calendar  days  for  the  potentially 
responsible  party  or  parties  notified  to 
respond  to  the  Notice  before  proceeding 
with  the  development  of  the  Assessment 
Plan  or  any  other  assessment  actions. 

(b)  Plan  approval.  The  authorized 
official  shall  have  final  approval  as  to 
the  appropriate  methodologies  to 
include  in  the  Assessment  Plan  and  of 
any  modifications  to  the  Assessment 
Plan. 

(c)  Public  involvement  in  the 
Assessment  Plan.  (1)  The  Assessment 
Plan  shall  be  made  available  for  review 
by  any  identified  potentially  responsible 
parties,  other  Federal  or  State  agencies 
acting  as  trustees,  other  affected  Federal 
or  State  agencies,  and  any  other 
interested  members  of  the  public  for  a 
period  of  at  least  30  calendar  days 
before  the  performance  of  any 
methodologies  contained  therein. 
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(2)  Any  comments  concerning  the 
Assessment  Plan  received  from 
identified  potentially  responsible 
parties,  other  Federal  or  State  agencies 
acting  as  trustees,  other  affected  Federal 
or  State  agencies,  and  any  other 
interested  members  of  the  public, 
together  with  any  responses  to  those 
comments  that  may  be  developed,  shall 
be  maintained  as  part  of  the  Report  of 
Assessment,  described  in  §  11.90  of  this 
part. 

(d)  Plan  implementation.  At  the  option 
of  any  potentially  responsible  party,  or 
of  potentially  responsible  parties  acting 
jointly,  and  with  the  concurrence  of  the 
authorized  official,  the  potentially 
responsible  party  under  the  direction 
and  guidance  of  the  authorized  official 
may  implement  all  or  any  part  of  the 
Assessment  Plan  finally  approved  by 
the  authorized  official. 

(e)  Plan  modification.  (1)  The 
Assessment  Plan  may  be  modified  at 
any  stage  of  the  assessment  as  new 
information  becomes  available. 

(2)(i)  Any  modification  to  the 
Assessment  Plan  that,  in  the  judgment  of 
the  authorized  official  is  significant, 
shall  be  made  available  for  review  by 
any  identified  potentially  responsible 
party,  any  other  affected  Federal  or 
State  agencies  acting  as  truste.es.  and 
any  other  interested  members  of  the 
public  for  a  period  of  at  least  30 
calendar  days  before  tasks  called  for  in 
the  modified  plan  are  begun. 

(ii)  Any  modification  to  the 
Assessment  Plan  that  the  judgment  of 
the  authorized  official  is  not  significant 
shall  be  made  available  for  review  by 
any  identified  potentially  responsible 
party,  any  other  affected  Federal  or 
State  agencies  acting  as  trustees,  and 
any  other  interested  members  of  the 
public,  but  the  implementation  of  such 
modification  need  not  be  delayed  as  a 
result  of  such  review. 

(f)  Plan  review.  (1)  After  the  Injury 
Determination  phase  is  completed  and 
before  the  Quantification  phase  is 
begun,  the  authorized  official  shall 
review  the  decisions  incorporated  in  the 
Assessment  Plan. 

(2)  The  purpose  of  this  review  is  to 
provide  an  opportunity  to  confirm  the 
decisions  made  in  the  Economic 
Methodology  Determination,  or  to  make 
such  determination  if  the  determination 
was  not  completed  in  the  plan 
development  stage,  and  to  ensure  that 
the  selection  of  methodologies  for  the 
Quantification  and  Damage 
Determination  phases  is  consistent  with 
the  results  of  the  Injury  Determination 
phase. 


S11^    AssMsment  Ptan— deckling 
iMtwMn  a  typa  A  or  type  B  assassment 
[Rasarvad] 

§  1 1.34    Aaaaaamant  Plan— confirmation  of 
axpoaura. 

(a)  Requirement.  (1)  In  accordance 
with  the  requirements  provided  in  this 
section,  the  authorized  official  shall 
confirm  that  at  least  one  of  the  natural 
resources  identified  as  potentially 
injured  in  the  preassessment  screen  has 
in  fact  been  exposed  to  the  oil  or 
hazardous  substance. 

(2)  Type  B  assessment  methodologies 
shall  be  included  in  the  Assessment 
Plan  only  upon  meeting  the 
requirements  of  this  section. 

(b)  Procedures.  [1]  Whenever 
possible,  exposure  shall  be  confirmed  by 
using  existing  data,  such  as  those 
collected  for  response  actions  by  the 
OSC.  or  other  available  studies  or 
surveys  of  the  assessment  area. 

(2)  Where  sampling  has  been  done 
before  the  completion  of  the 

'  preassessment  screen,  chemical 
analyses  of  such  samples  may  be 
performed  to  confirm  that  exposure  has 
occurred.  Such  analyses  shall  be  limited 
to  the  number  and  type  required  for 
confirmation  of  exposure. 

(3)  Where  existing  data  are 
unavailable  or  insufficient  to  confirm 
exposure,  one  or  more  of  the  analytical 
methodologies  provided  in  the  Injury 
Determination  phase  may  be  used.  The 
collection  and  analysis  of  new  data 
shall  be  limited  to  that  necessary  to 
confirm  exposure  and  shall  not  include 
testing  for  baseline  levels  or  for  injury, 
as  those  phrases  are  used  in  this  Part. 

§  11 .35    Assasamant  Plan— Economic 
Methodology  Datannination. 

(a)  Requirements.  Based  upon  the 
guidance  provided  in  this  section,  the 
authorized  official  shall  determine 
whether  (1)  restoration  or  replacement 
costs  or  (2)  a  diminution  of  use  values 
will  form  the  basis  of  the  measure  of 
damages.  This  determination,  referred  to 
as  the  Economic  Methodology 
Determination,  shall  be  used  in 
developing  the  Assessment  Plan  for  a 
type  B  assessment. 

(b)  Determination.  (1)  The  Economic 
Methodology  Determination  shall  be 
used  to  ascertain  whether  (i)  restoration 
or  replacement  costs  or  (ii)  a  diminution 
of  use  values  will  form  the  basis  of 
further  economic  analysis  in  the  Damage 
Determination  phase. 

(2)  Unless  the  injured  resource  is  a 
special  resource  the  authorized  official 
shall  select  the  lesser  of  (i]  restoration 
or  replacement  costs  or  (ii)  diminution  of 
use  values  as  the  measure  of  damages. 


(3)  When  restoration  or  replacement 
of  the  injured  resource  is  not  technically 
feasible,  the  diminution  in  use  values,  as 
determined  by  using  the  methodologies 
listed  in  §  11.83  of  this  Part,  or  other 
methodologies  that  meet  the  acceptance 
criteria  in  5  11.83  of  this  Part,  shall 
constitute  the  measure  of  damages. 

(c)  Cost  and  benefits.  (1)  The 
Economic  Methodology  Determination 
shall  estimate  and  document  the  costs  of 
restoration  or  replacement  and  the 
benefits  gained  by  restoration  or 
replacement,  of  the  resource  or  the 
resource  services. 

(2)  The  costs  of  restoration  or 
replacement,  as  determined  in 
paragraph  (e)  of  this  section,  shall  be 
measured  by  the  anticipated 
management  actions  and  resource 
acquisitions  required  to  return  the 
resource  services  lost  as  a  result  to  the 
injury.  In  determining  the  costs  of 
restoration  or  replacement,  the  costs  of 
acquiring  land  for  Federal  management 
should  be  used  only  if  this  acquisition 
would  represent  the  sole  viable  method 
of  obtaining  the  lost  service. 

(3)  The  benefits  of  restoration  or 
replacement,  as  determined  in 
paragraph  (e)  of  this  section,  shall  be  the 
restored  uses  associated  with  the 
anticipated  management  actions  and 
resource  acquisitions  as  determined  in 
paragraph  (c)(2)  of  this  section. 

(d)  Special  resources.  (1)  When  the 
injured  resource  qualifies  as  a  special 
resource,  the  authorized  official  may 
elect  to  seek  damages  based  upon 
restoration  or  replacement  costs. 

(2)  To  assert  a  special  resource 
restoration  or  replacement,  the 
authorized  official  must  show: 

(i)  The  statutory  obligation  of  the 
Federal  or  State  agency  acting  as  trustee 
to  protect  the  resource: 

(ii)  Through  the  Economic 
Methodology  Determination  that 
restoration  or  replacement  costs  will  not 
be  grossly  disproportionate  to  the 
benefits  gained:  and 

(iii)  The  technical  feasibility  of  the 
restoration  or  replacement. 

(e)  Content.  (1)  In  performing  the 
Economic  Methodology  Determination, 
existing  data  and  studies  should  be 
relied  upon.  Significant  new  data 
collection  or  modeling  efforts  should  not 
be  performed  at  this  stage  of  the 
assessment  process  to  complete  this 
determination. 

(2)  If  existing  data  are  insufficient  to 
perform  the  Economic  Methodology 
Determination,  this  analysis  may  be 
postponed  until  the  Assessment  Plan 
review  stage  at  the  completion  of  the 
Injury  Determination  phase  of  the 
assessment. 
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(3)  Each  Economic  Methodology 
Determination  should  estimate  the 
following  benefits  and  costs: 

(i)  The  expected  present  value,  if 
possible,  of  anticipated  restoration  or 
replacement  costs,  expressed  in 
constant  dollars,  and  separated  into 
capital,  operating,  and  maintenance 
costs,  and  including  the  timing  of  the 
costs; 

(ii)  The  expected  present  value,  if 
possible,  of  anticipated  use  values 
gained  through  restoration  or 
replacement,  expressed  in  constant 
dollars,  specifled  for  the  same  base  year 
as  the  cost  estimate,  and  separated  into 
recurring  or  nonrecurring  benefits, 
including  the  timing  of  the  benefit. 

(4)  Any  estimates  of  costs  and 
benefits  shall  make  explicit  all 
assumptions  pertaining  to  costs  and 
benefits  and  shall  specify  all  sources  of 
information.  Any  effects  that  cannot  be 
expressed  in  monetary  terms  should  be 
Usted. 

(5)  The  discount  rate  to  be  used  in 
developing'  estimates  of  the  expected 
present  value  of  benefits  and  costs  shall 
be  that  determined  in  accordance  with 
the  guidance  in  §  ll.B4(e]  of  this  part. 

Subpart  l>— Type  A  Assessments 
[Reserved] 

Subpart  E— Type  B  Assessments 

S  11 .60    Type  B  Assessments— general. 

(a)  Purpose.  The  purpose  of  the  type  B 
assessment  is  to  provide  alternative 
methodologies  for  conducting  natural 
resource  damage  assessments  in 
individual  cases. 

(b)  Steps  in  the  type  B  assessment. 
The  type  B  assessment  consists  of  three 
phases:  S  11.61 — Injury  Determination; 
§  11.70 — Quantification;  and  §  11.80— 
Damage  Determination,  of  this  Part. 

(c)  Completion  of  type  B  assessment. 
After  completion  of  the  type  B 
assessment,  a  Report  of  Assessment,  as 
described  in  §  11.90,  of  this  Part  shall  be 
prepared.  The  Report  of  Assessment 
shall  include  the  determinations  made  in 
each  phase. 

§  11.61    Injury  Determination  phase- 
general. 

(a)  Requirement.  [\]  The  authorized 
official  shall,  in  accordance  with  the 
procedures  provided  in  the  Injury 
Determination  phase  of  this  Part, 
determine  1)  whether  an  injury  to  one  or 
more  of  the  natural  resources  has 
occurred,  and  2]  that  the  injury  resulted 
from  the  discharge  of  oil  or  release  of  a 
hazardous  substance  based  upon  the 
exposure  pathway  and  the  nature  of  the 
injury. 


(2)  Hie  Injury  Determination  phase 
consists  of  S  11.61 — general;  §  11.62 — 
injury  definition;  S  11-63 — pathway 
determination;  and  {  11.64 — testing  and 
sampling  methods,  of  this  Part. 

(b)  Purpose.  The  purpose  of  the  Injury 
Determination  phase  is  to  ensure  that 
only  assessments  involving  well 
documented  injuries  resulting  from  the 
discharge  of  oil  or  release  of  hazardous 
substance  proceed  through  the  type  B 
assessment. 

(c)  Injury  Determination  phase  steps. 
(1)  The  authorized  official  shall 
determine  whether  the  potentially 
injured  resoiutie  constitutes  a  surface 
water,  group  water,  air,  geologic,  or 
biological  resource  as  defined  in  §  11.14 
of  this  Part.  The  authorized  official  shall 
then  proceed  in  accordance  with  the 
guidance  provided  in  the  injiuy 
definition  section,  S  11-62  of  this  Part,  to 
determine  if  the  resource  is  injured. 

(2)  The  authorized  official  shall  follow 
the  guidance  provided  in  the  testing  and 
sampling  methods  section,  S  11.64  of  this 
part,  in  selecting  the  methodology  for 
determining  injury.  The  authorized 
official  shall  select  from  available 
testing  and  sampling  procedures  one  or 
more  procledures  that  meet  the 
requirements  of  the  selected 
methodologies. 

(3)  The  authorized  official  shall  follow 
the  guidance  provided  in  the  pathway 
section,  §  11.63  of  this  part,  to  determine 
the  route  through  which  the  oil  or 
hazardous  substance  is  or  was 
transported  from  the  source  of  the 
discharge  or  release  to  the  injured 
resource. 

(4)  If  more  than  one  resource  has 
potentially  been  injured,  an  injury 
determination  for  each  resource  shall  be 
made  in  accordance  with  the  guidance 
provided  in  each  section  of  the  Injury 
Determination  phase. 

(d)  Selection  of  methodologies.  (1) 
One  of  the  methodologies  provided  in 
§  11.64  of  this  Part  for  the  potentially 
injured  resource,  or  one  that  meets  the 
acceptance  criteria  provided  for  that 
resource,  shall  be  used. 

(2)  Selection  of  the  methodologies  for 
the  Injury  Determination  phase  shall  be 
based  upon  cost-effectiveness  as  that 
phrase  is  used  in  this  part. 

(e)  Completion  of  Injury 
Determination  phase.  (1)  Upon 
completion  of  the  Injury  Determination 
phase,  the  Assessment  Plan  shall  be 
reviewed  in  accordance  with  the 
requirements  of  §  11.32(f)  of  this  part. 

(2)  When  the  authorized  official  has 
determined  that  one  or  more  of  the 
natural  resources  has  been  injured  as  a 
result  of  the  discharge  or  release,  the 
authorized  official  may  proceed  to  the 


Quantification  and  the  Damage 
Determination  phases. 

(3)  When  the  authorized  official  has 
determined  that  an  injury  has  not 
occurred  to  at  least  one  of  the  natural 
resources  or  that  an  injury  has  occurred 
but  that  the  injury  cannot  be  linked  to 
the  discharge  or  release,  the  authorized 
official  shall  not  pursue  further 
assessment  under  this  part. 

S  11.62    mMy  PtsmUnaMon  phase    li»ay 
deflnWon. 

(a)  The  authorized  official  shall 
determine  that  an  injury  has  occurred  to 
natural  resources  based  upon  the 
definitions  provided  in  this  section  for 
surface  water,  ground  water,  air, 
geologic,  and  biological  resources.  Hie 
authorized  official  shall  test  for  injury 
using  the  methodologies  and  guidance 
provided  in  S  11-64  of  this  part  The  test 
results  of  the  methodologies  must  meet 
the  acceptance  criteria  provided  in  this 
section  to  make  a  determination  of 
injury. 

(b)  Surface  water  resources.  (1)  An 
injury  to  a  surface  water  resource  has 
resulted  from  the  discharge  of  oil  or 
release  of  a  hazardous  substance  if  one 
or  more  of  the  following  changes  in  the 
physical  or  chemical  quality  of  the 
resource  is  measured: 

(i]  Concentrations  and  duration  of 
substances  in  excess  of  drinking  water 
standards  as  established  by  sections 
1411-1416  of  SDWA,  or  by  other  Federal 
or  State  laws  or  regulations  that 
establish  such  standards  for  drinking 
water,  in  surface  water  that  was  potable 
before  the  discharge  or  release; 

(ii)  Concentrations  and  duration  of 
substances  in  excess  of  water  quality 
criteria  established  by  section  1401(1)(D) 
of  SDWA,  or  by  other  Federal  or  State 
laws  or  regulations  that  establish  such 
criteria  for  public  water  supplies,  in 
surface  water  that  before  the  discharge 
or  release  met  the  criteria  and  was  used 
or  is  committed  to  use,  as  the  phrase  is 
used  in  this  Part,  as  a  public  water 
supply; 

(iii)  Concentrations  and  duration  of 
substances  in  excess  of  applicable 
water  quality  criteria  established  by 
section  304(a)(1)  of  the  CWA  or  by  other 
Federal  or  State  laws  or  regulations  that 
establish  such  criteria,  in  surface  water 
that  before  the  discharge  release  met  the 
criteria  and  was  used  or  is  a  committed 
use,  as  that  phrase  is  used  in  this  Part, 
as  a  habitat  for  aquatic  lite,  water 
supply,  or  recreation.  This  most 
stringent  criterion  shall  apply  when 
surface  water  is  used  or  is  committed  to 
use  for  more  than  one  of  these  purposes; 

(iv)  Concentrations  and  duration  of 
substances  on  bed,  bank,  or  shoreline 
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sediments  sufficient  to  cause  the 
sediment  to  exhibit  characteristics 
identified  under  or  listed  pursuant  to 
section  3001  of  the  Solid  Waste  Disposal 
Act.  42  U.S.C.  6921;  or 

(v)  Concentrations  and  duration  of 
substances  sufficient  to  have  caused 
injury  as  deBned  in  paragraph  (d].  (e).  or 
(f)  of  this  section  to  air,  geologic  or 
biological  resources,  when  exposed  to 
surface  water,  suspended  sediments,  or 
bed.  bank,  or  shoreline  sediments. 

(2)(i)  The  acceptance  criterion  for 
injury  to  the  surface  water  resource  is 
the  measurement  of  concentrations  of 
oil  or  a  hazardous  substance  in  two 
samples  from  the  resource.  The  samples 
must  be  one  of  the  following  types: 

(A)  Two  water  samples  from  different 
locations,  separated  by  a  straight-line 
distance  of  not  less  than  100  feet;  or 

(B)  Two  bed,  bank,  or  shoreline 
sediment  samples  from  different 
locations  separated  by  a  straight-line 
distance  of  not  less  than  100  feet;  or 

(C)  One  water  sample  and  one  bed. 
bank,  or  shoreline  sediment  sample;  or 

(D)  Two  water  samples  from  the  same 
location  collected  at  different  times. 

(ii)  In  those  instances  when  injury  is 
determined  and  no  oil  or  hazardous 
substances  are  detected  in  samples  from 
the  surface  water  resource,  it  must  be 
demonstrated  that  the  substance 
causing  injury  occurs  or  has  occurred  in 
the  surface  water  resource  as  a  result  of 
physical,  chemical,  or  biological 
reactions  initiated  by  the  discharge  of 
oil  or  release  of  a  hazardous  substance. 

(c)  Ground  water  resources.  (1)  Any 
injury  to  the  ground  water  resource  has 
resulted  from  the  discharge  of  oil  or 
release  of  a  hazardous  substance  if  one 
or  more  of  the  following  changes  in  the 
physical  or  chemical  quality  of  the 
resource  is  measured: 

(i)  Concentrations  of  substances  in 
excess  of  drinking  water  standards, 
established  by  section  1411-1416  of  the 
SDWA,  or  by  other  Federal  or  State 
laws  or  regulations  that  establish  such 
standards  for  drinking  water,  in  ground 
water  that  was  potable  before  the 
discharge  or  release: 

(ii)  Concentrations  of  substances  in 
excess  of  water  quality  criteria, 
established  by  section  1401  (l){d)  of  the 
SDWA,  or  by  other  Federal  or  State 
laws  or  regulations  that  establish  such 
criteria  for  public  water  supplies,  in 
ground  water  that  before  the  discharge 
or  release  met  the  criteria  and  was  used 
or  is  committed  to  use,  as  the  phrase  is 
used  in  this  Part,  as  a  public  water 
supply; 

(iii)  Concentrations  of  substances  in 
excess  of  applicable  water  quality 
criteria,  established  by  section  304(a](l] 
of  the  CWA  or  by  other  Federal  or  State 


laws  or  regulations  that  establish  such 
criteria  for  domestic  water  supplies,  in 
ground  water  that  before  the  discharge 
or  release  met  the  criteria  and  was  used 
or  is  committed  to  use  as  the  phrase  is 
used  in  this  Part,  as  a  domestic  water 
supply;  or 

(iv)  Concentrations  of  substances 
suhicient  to  have  caused  injury  as 
defined  in  paragraph  (b),  (d),  (e),  or  (f)  of 
this  section  to  surface  water,  air, 
geologic,  or  biological  resources,  when 
exposed  to  ground  water. 

(2)  The  acceptance  criterion  for  injury 
to  ground  water  resoiuces  is  the 
measurement  of  concentrations  of  oil  or 
a  hazardous  substance  in  two  ground 
water  samples.  The  water  samples  must 
be  from  the  same  geohydrologic  imit  and 
must  be  obtained  from  one  of  the 
following  pairs  of  sources: 

(i)  Two  properly  constructed  wells 
separated  by  a  straight-line  distance  of 
not  less  than  100  feet;  or 

(ii)  A  properly  constructed  well  and  a 
natural  spring  or  seep,  separated  by  a 
straight-line  distance  of  not  less  than 
100  feet;  or 

(iii)  Two  natural  springs  or  seeps, 
separated  by  a  straight-line  distance  of 
not  less  than  100  feet. 

(3)  In  those  instances  when  injury  is 
determined  and  no  oil  or  hazardous 
substance  is  detected  in  samples  from 
the  ground  water  resource,  it  must  be 
demonstrated  that  the  substance 
causing  injury  occurs  or  has  occurred  in 
the  ground  water  resource  as  a  result  of 
physical,  chemical,  or  biological 
reactions  initiated  by  the  discharge  of 
oil  or  release  of  hazardous  substances. 

(d)  Air  resources.  An  injury  to  the  air 
resource  has  resulted  from  the  discharge 
of  oil  or  release  of  a  hazardous 
substance  if  one  or  more  of  the 
following  changes  in  the  physical  or 
chemical  quahty  of  the  resource  is 
measured: 

(1)  Concentrations  of  emissions  in 
excess  of  standards  for  hazardous  air 
pollutants  established  by  section  112  of 
the  Clean  Air  Act,  42  U.S.C.  7412,  or  by 
other  Federal  or  State  air  standards 
established  for  the  protection  of  public 
welfare  or  natural  resources;  or 

(2)  Concentrations  and  duration  of 
emissions  sufficient  to  have  caused 
injury  as  defined  in  paragraphs  (b),  (c), 
(e),  or  (f)  of  this  section  to  surface  water, 
ground  water,  geologic,  or  biological 
resources  when  exposed  to  the 
emissions. 

(e)  Geologic  resources.  An  injury  to 
the  geologic  resource  has  resulted  from 
the  discharge  of  oil  or  release  of  a 
hazardous  substance  if  one  or  more  of 
the  following  changes  in  the  physical  or 
chemical  quality  of  the  resource  is 
measured: 


(1)  Concentrations  of  substances 
sufficient  for  the  materials  in  the 
geologic  resource  to  exhibit 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  6921; 

(2)  Concentrations  of  substances 
sufficient  to  cause  or  contribute  to  a  loss 
of  geologic  resources  throug  erosion  by 
wind  or  surface  water 

(3)  Concentrations  of  substances 
sufficient  to  raise  the  negative  logarithm 
of  the  hydrogen  ion  concentration  of  the 
soil  (pH)  to  above  8.5  (above  7.5  in 
humid  areas)  or  to  reduce  it  below  4.0; 

(4)  Concentrations  of  substances 
sufficient  to  yield  a  salt  saturation  value 
greater  than  2  micromhos  per  centimeter 
in  the  soil  or  an  exchangeable  sodium 
percentage  greater  than  15  percent; 

(5)  Concentrations  of  substances 
sufficient  to  decrease  the  water  holding 
capacity  such  that  plant,  microbial,  or 
invertebrate  populations  are  affected; 

(6)  Concentrations  of  substances 
sufficient  to  impede  soil  microbial 
respiration  to  an  extent  that  plant  and 
microbial  ^wth  have  been  inhibited; 

(7)  Concentrations  in  the  soil  of 
substances  sufficient  to  inhibit  carbon 
mineralization  resulting  from  a 
reduction  in  soil  microbial  populations; 

(8)  Concentrafions  of  substances 
sufficient  to  restrict  the  ability  to  access, 
develop,  or  use  mineral  resources  within 
or  beneath  the  geologic  resource 
exposed  to  the  oil  or  hazardous 
substance; 

(9)  Concentrations  of  substances 
sufficient  to  have  caused  injury  to 
ground  water,  as  defined  in  paragraph 
(c)  of  this  section,  from  physical  or 
chemical  changes  in  gases  or  water  from 
the  unsaturated  zone; 

(10)  Concentrations  in  the  soil  of 
substances  sufficient  to  cause  a  toxic 
response  to  soil  invertebrates; 

(11)  Concentrations  in  the  soil 
substances  sufficient  to  cause  a 
phytotoxic  response  such  as  retardation 
of  plant  growth;  or 

(12)  Concentrations  of  substances 
sufficient  to  have  cause  injury  as 
defined  in  paragraphs  (b),  (c),  (d),  or  (f) 
of  this  section  of  surface  water,  ground 
water,  air,  or  biological  resources  when 
exposed  to  the  substances. 

(f)  Biological  resources.  (1)  An  injury 
to  a  biological  resource  has  resulted 
from  the  discharge  of  oil  or  release  of  a 
hazardous  substance  if  concentration  of 
the  substance  is  sufficient  to: 

(i)  Cause  the  biological  resource  or  its 
offspring  to  have  undergone  at  least  one 
of  the  following  adverse  changes  in 
viability:  death,  disease,  behavioral 
abnormalities,  cancer,  genetic 
mutations,  physiological  malfunctions 
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(including  malfunctions  in  reproduction), 
or  physical  deformations;  or 

(ii)  Exceed  action  or  tolerance  levels 
established  under  section  402  of  the 
Food,  Drug  and  Cosmetic  Act.  21  U.S.C. 
342  in  edible  portions  of  organisms;  or 

(iii)  Exceed  levels  for  which  an 
appropriate  State  health  agency  has 
issued  directives  to  limit  or  ban 
consumption  of  such  organism. 

(2)  The  method  for  determining  injury 
to  a  biological  resource,  as  defined  in 
paragraph  (f)(l)(i)  of  this  section,  shall 
be  chosen  based  upon  the  capability  of 
the  method  to  demonstrate  a 
measurable  biological  response.  An 
injury  can  be  demonstrated  if  the 
authorized  official  determines  that  the 
biological  response  under  consideration 
can  satisfy  all  of  the  following 
acceptance  criteria: 

(i)  The  biological  response  is  often  the 
result  of  exposure  to  oil  or  hazardous 
substances.  This  criterion  excludes 
biological  responses  that  are  caused 
predominately  by  other  environmental 
factors  such  as  disturbance,  nutrition, 
trauma,  or  weather.  The  biological 
response  must  be  a  commonly 
documented  response  resulting  from 
exposure  to  oil  or  hazardous  substances. 

(ii)  Exposing  to  oil  or  hazardous 
substances  is  known  to  cause  this 
biological  response  in  free-ranging 
organisms.  This  criterion  identiHes 
biological  response  that  have  been 
documented  to  occur  in  a  natural 
ecosystem  as  a  result  of  exposure  to  oil 
or  hazardous  substances,  llie 
documentation  must  include  the 
correlation  of  the  degree  of  the 
biological  response  to  the  observed 
exposure  concentration  of  the  oil  or 
hazardous  substances. 

(iii)  Exposure  to  oil  or  hazardous 
substances  is  known  to  cause  this 
biological  response  in  controlled 
experiments.  This  criterion  provides  a 
quantitative  confirmation  of  a  biological 
response  that  may  be  linked  to  oil  or 
hazardous  substance  exposure  that  has 
been  observed  in  a  natural  ecosystem. 
Biological  responses  that  have  been 
documented  only  in  controlled 
experimental  conditions  are  insufficient 
to  establish  correlation  with  exposure 
occurring  in  a  natural  ecosystem. 

(iv)  The  biological  response 
measurement  is  practical  to  perform  and 
produces  scientifically  valid  results.  The 
biological  response  measurement  must 
be  sufficiently  routine  such  that  it  is 
practical  to  perform  the  biological 
response  measurement  and  to  obtain 
scientifically  valid  results.  To  meet  this 
criterion,  the  biological  response 
measurement  must  be  adequately 
documented  in  scientific  literature,  must 
produce  reproducible  and  verifiable 


results,  and  must  have  well  defined  and 
accepted  statistical  criteria  for 
interpreting  as  well  as  rejecting  results. 

(3)  Unless  otherwise  provided  for  in 
this  section,  the  injury  determination 
must  be  based  upon  die  establishment 
of  a  statistically  significant  difference  in 
the  biological  response  between 
samples  from  populations  in  the 
assessment  area  and  in  the  control  area. 
The  determination  as  to  what 
constitutes  a  statistically  significant 
difference  must  be  consistent  with  the 
quality  assurance  provisions  of  the 
Assessment  Plan.  The  selection  of  the 
control  area  shall  be  consistent  with  the 
guidance  provided  in  \  11.72  of  this  part 

(4)  The  biological  responses  listed  in 
this  paragraph  have  been  evaluated  and 
found  to  satisfy  the  acceptance  criteria 
provided  in  {f)(2)  of  this  section.  The 
authorized  offical  may,  when 
appropriate,  select  from  this  list  to 
determine  injury  to  fish  and  wildlife     - 
resources.  The  biological  responses  are 
listed  by  the  categories  of  injury  for 
which  they  may  be  appUed. 

(i)  Category  of  injury — death.  Four 
biological  responses  for  determining 
when  death  is  a  result  of  exposure  to  the 
discharge  of  oil  or  release  of  a 
hazardous  substance  have  met  the 
acceptance  criteria. 

(A)  Brain  cholinesteraae  (ChE) 
enzyme  activity.  Injury  hag  occurred 
when  brain  ChE  activity  in  a  sample 
from  the  population  has  been  inhibited 
by  at  least  50  percent  compared  to  the 
mean  for  normal  brain  ChE  activity  of 
the  wildlife  species.  These  enzymes  are 
in  the  nervous  system  of  vertebrate 
organisms  and  the  rate  of  ChE  activity  is 
associated  with  the  regulation  of  nerve 
impulse  transmission.  This  biological 
response  may  be  used  when  anti-ChE 
substances,  such  as  organophosphorus 
and  carbamate  pesticides,  are  suspected 
to  have  resulted  in  death  to  bird  and 
mammal  species. 

(b)  Fish  kill  investigations.  Injury  has 
occurred  when  a  significant  increase  in 
the  frequency  or  numbers  of  dead  or 
dying  fish  can  be  measiu-ed  in 
accordance  with  procedures  contained 
in  Part  II  of  "Monetary  Values  of 
Freshwater  Fish  and  Fish-Kill  Counting 
Guidelines,"  (American  Fisheries 
Society  Special  Publication  Number  13, 
1982;  available  from  the  American 
Fisheries  Society,  5410  Grosvenor  Lane, 
Suite  110,  Bethesda,  MD  20814). 

(C)  In  situ  bioassay.  Injury  has 
occurred  when  a  statistically  significant 
difference  can  be  measured  in  the  total 
mortality  and/or  mortality  rates 
between  population  samples  exposed  in 
situ  to  a  his  charge  of  oil  or  a  release  of 
hazardous  substance  and  those  in  a 
control  site.  In  situ  caged  or  confined 


bioassay  may  be  used  when  oil  or 
hazardous  substances  are  suspected  to 
have  caused  death  to  fish  species. 

(D)  Laboratory  toxicity  testing.  Injary 
has  occurred  when  a  statistically 
significant  difference  can  be  measured 
in  the  total  mortaUty  and/or  mortality 
rates  between  population  samples  of  the 
test  organisms  placed  in  exposure 
chambers  containing  concentratkMis  cX 
oil  or  hazardous  substances  and  those  in 
a  control  chamber.  Published 
standardized  laboratory  fish  toxidtjr 
testing  methodologies  for  acute  flow- 
through,  acute  static,  partial-cfanmic 
(early  life  stage),  and  chronic  (life  cyde) 
toxicity  tests  may  be  used.  The  oil  or 
hazardous  substance  used  in  the  test 
must  be  reasonably  comparable  to  that 
suspected  to  have  caused  death  to  the 
natural  population  of  fish. 

(ii)  Category  of  injury — disease.  One 
biological  response  for  determining 
when  disease  is  a  result  of  exposure  to 
the  discharge  of  oil  or  release  of  a 
hazardous  substance  has  met  the 
acceptance  criteria. 

(A)  Fin  erosion.  Injury  has  occarred 
when  a  statistically  significant 
difference  can  be  measured  in  the 
frequency  of  occurrence  of  fin  erosion 
(also  referred  to  as  fin  rot)  in  a 
population  sample  from  the  assessment 
area  as  compared  to  a  sample  from  the 
control  area.  Fin  erosion  shall  be 
confirmed  by  appropriate  histological 
procedures.  Fin  erosion  may  be  used 
when  oil  or  hazardous  substances  are 
suspected  to  have  caused  the  disease. 

(iii)  Category  of  injury — behavioral 
abnormalities.  Two  biological  responses 
for  determining  when  behavioral 
abnormalities  are  a  result  of  the 
exposure  to  the  discharge  of  oil  or 
release  of  a  hazardous  substance  have 
met  the  acceptance  criteria. 

(A)  Clinical  behavioral  signs  of 
toxicity.  Injury  has  occurred  when  two 
or  more  wildlife  organisms  present  in 
the  assessment  area  exhibit  similar 
clinical  behavioral  signs  that  have  been 
dociunented  in  pubished  literature.  If 
similar  behavioral  signs  are  observed  at 
a  comparable  control  area,  then  injury 
has  occurred  when  a  statistically 
significant  difference  can  be  measured 
in  the  frequency  of  such  behavioral 
signs  observed  in  population  samples 
from  the  two  areas.  Clinical  behavioral 
signs  of  toxicity  are  characteristic 
behavioral  symptoms  expressed  by  an 
organism  in  response  to  expostve  to  an 
oil  or  hazardous  substance. 

(B)  Avoidance.  Injury  has  occurred 
when  a  statistically  significant 
difference  can  be  measured  in  the 
frequency  of  avoidance  behavior  in 
population  samples  of  fish  placed  in 


52158 


Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20.  1985  /  Proposed  Rules 


JMI 


testing  chambers  with  equal  access  to 
water  containing  oil  or  a  hazardous 
substance  and  the  control  water.  The  oil 
or  hazardous  substance  used  in  the  test 
must  be  reasonably  comparable  to  that 
suspected  to  have  caused  avoidance  to 
the  natural  populations  of  fish. 

(iv)  Category  of  injury — cancer.  One 
biological  response  for  determining 
when  cancer  is  a  result  of  exposure  to 
the  discharge  of  oil  or  release  of  a 
hazardous  substance  has  met  the 
acceptanace  criteria. 

(A)  Fish  neoplasm.  Injury  has 
occurred  when  a  statistically  significant 
difference  can  be  measured  in  the 
frequency  of  occun^nce  of  the  fish 
neoplasia  when  comparing  population 
samples  from  the  assessment  area  and  a 
control  area.  Neoplasms  are 
characterized  by  relatively  autonomous 
growth  of  abnormal  cells  that  by 
proliferation  infiltrate,  press  upon,  or 
invade  healthy  tissue  thereby  causing 
destruction  of  cells,  interference  with 
physiological  functions,  or  death  of  the 
organism.  The  following  type  of  fish 
neoplasia  may  be  used  to  determine 
injury:  liver  neoplasia  and  skin 
neoplasia.  The  neoplasms  shaU  be 
confirmed  by  histological  procedures 
and  such  confirmation  procedures  may 
also  include  special  staining  techniques 
for  specific  tissue  components,  ultra- 
structiiral  examination  using  electron 
microscopy  to  identify  cell  origin,  and  to 
rule  out  or  confirm  viral,  protozoan,  or 
other  causal  agents.  Fish  neoplasm  may 
be  used  to  determine  injury  when  oil  or 
hazardous  substances  are  suspected  to 
have  been  the  causal  agent. 

(v)  Category  of  injury — physiological 
malfunctions.  Five  biological  responses 
for  determining  when  physiological 
malfunctions  are  a  result  of  exposure  to 
a  discharge  of  oil  or  release  of  a 
hazardous  substance  have  met  the 
acceptance  criteria. 

(A)  Eggshell  thinning.  Injury  has 
occurred  when  eggshell  thicknesses  for 
samples  for  a  population  of  a  given 
species  at  the  assessment  area  are 
thinner  than  those  for  samples  from  a 
control  population  at  an 
uncontaminated  area,  or  are  at  least  15 
percent  thinner  than  eggshells  collected 
before  1946  from  the  same  geographic 
area  and  stored  in  a  museum.  This 
biological  response  is  a  measure  of 
avian  eggshell  thickness  resulting  from 
the  adult  bird  having  assimilated  the  oil 
or  hazardous  substance.  This  biological 
response  may  be  used  when  the 
organochlorine  pesticide  DDT  or  its 
metabolites  are  suspected  to  have 
caused  such  physiological  malfunction 
injury. 

(B)  Reduced  avian  reproduction. 
Injury  has  occurred  when  a  statistically 


significant  difference  can  be  measured 
in  the  mean  number  of  young  fledged 
per  active  nest  when  comparing  samples 
from  populations  in  the  assessment  area 
and  a  control  area.  The  fledging  success 
(the  number  of  healthy  young  leaving 
the  nest)  shall  be  used  as  the 
measurement  of  injury.  Factors  that  may 
contribute  to  this  measurement  include 
egg  fertility,  hatching  success,  and 
survival  of  young.  This  biological 
response  may  be  used  when  oil  or 
hazardous  substances  are  suspected  to 
have  reduced  the  nesting  success  of 
avian  species. 

(C)  Cholinesterase  (ChE)  enzyme 
inhibition.  Injury  has  occurred  when 
brain  ChE  activity  in  a  sample  bom  the 
population  at  the  assessment  area 
shows  a  statistically  significant 
inhibition  when  compared  to  the  mean 
activity  level  in  samples  from 
populations  in  a  control  area.  These 
enzymes  are  in  the  nervous  system  of 
vertebrate  organisms  and  the  rate  of 
ChE  activity  is  associated  with  the 
regulation  of  nerve  impulse 
transmission.  This  biological  response 
may  be  used  as  a  demonstration  of 
physiological  malfunction  injury  to 
birds,  mammals,  and  reptiles  when  anti- 
Ch£  substances,  such  as 
organophosphorus  and  carbamate 
pesticides,  have  been  discharged  or 
released. 

(D)  Delta-aminolevulinic  acid 
dehydratase  (ALAD)  inhibition.  Injury 
has  occurred  when  the  activity  level  of 
whole  blood  ALAD  in  a  sample  from  the 
population  of  a  given  species  at  an 
assessment  area  is  significantly  less 
than  mean  values  for  a  population  at  a 
control  area,  and  ALAD  depression  of  at 
least  50  percent  can  be  measured.  The 
ALAD  enzyme  is  associated  with  the 
formation  of  hemoglobin  in  blood  and  in 
chemical  detoxification  processes  in  the 
liver.  This  biological  response  is  a 
measure  of  the  rate  of  ALAD  activity. 
This  biological  response  may  be  used  to 
determine  injury  to  bird  and  mammal 
species  that  have  been  exposed  to  lead. 

(E)  Reduced  fish  reproduction.  Injury 
has  occurred  when  a  statistically 
significant  difference  in  reproduction 
success  between  the  control  organisms 
and  the  test  organisms  can  be  measured 
based  on  the  use  of  published 
standardized  laboratory  toxicity  testing 
methodologies.  This  biological  response 
may  be  used  when  the  oil  or  hazardous 
substance  is  suspected  to  have  caused  a 
reduction  in  the  reproductive  success  of 
fish  species.  Laboratory  partial-chronic 
and  laboratory  chronic  toxicity  tests 
may  be  used.  The  oil  or  hazardous 
substance  used  in  the  test  must  be 
reasonably  comparable  to  that 
suspected  to  have  caused  reduced 


reproductive  success  in  the  natural 
population  of  fish. 

(vi)  Category  of  injury— physiail 
deformation.  Four  biological  responses 
for  determining  when  physical 
deformations  are  a  result  of  exposure  to 
the  discharge  of  oil  or  release  of  a 
hazardous  substance  have  met  the 
injury  acceptance  criteria. 

(A)  Overt  external  malformations. 
Injury  has  occurred  when  a  statistically 
significant  difference  can  be  measured 
in  the  frequency  of  overt  external 
malformation,  such  as  small  or  missing 
eyes,  when  comparing  samples  from 
populations  of  wildlife  species  bom  the 
assessment  area  and  a  control  area. 
This  biological  response  may  be  used  as 
a  demonstration  of  injury  when  such 
physical  deformations  are  observed  in 
wildlife  species  exposed  to  oil  or 
hazardous  substances. 

(B)  Skeletal  deformities.  Injury  has 
occurred  when  a  statistically  significant 
difference  can  be  measiued  in  the 
frequency  of  skeletal  deformities,  such 
as  defects  in  the  growth  of  bones,  when 
comparing  samples  from  populations  of 
wildlife  species  from  the  assessment 
area  and  a  control  area.  This  biological 
response  may  be  used  as  a 
demonstration  of  injury  when  such 
physical  deformations  are  observed  in 
wildlife  species  exposed  to  oil  or 
hazardous  substances. 

(C)  Internal  whole  organ  and  soft 
tissue  malformation.  Injury  has  occurred 
when  a  statistically  significant 
difference  can  be  measured  in  the 
frequency  of  malformations  to  brain, 
heart,  liver,  kidney,  and  other  organs,  as 
well  as  soft  tissues  of  the 
gastrointestinal  tract  and  vascular 
system,  when  comparing  samples  from 
populations  of  wildlife  species  in  the 
assessment  area  and  a  control  area. 
This  biological  response  may  be  used  as 
a  demonstration  of  injury  when  such 
physical  deformations  are  observed  in 
wildlife  species  exposed  to  oil  or 
hazardous  substances. 

(D)  Histopathological  lesions.  Injury 
has  occurred  when  a  statistically 
significant  difference  can  be  measured 
in  the  frequency  of  tissue  or  cellular 
lesions  when  comparing  samples  from 
populations  of  wildlife  species  from  the 
assessment  area  and  a  control  area. 
This  biological  response  may  be  used  as 
a  demonstration  of  injury  when  such 
physical  deformations  are  observed  in 
wildlife  species  exposed  to  oil  or 
hazardous  substances. 

§  1 1.63    Injury  Detanninatlon  phase- 
pathway  detarmlnatkm. 

(a)  General.  (1)  To  determine  the 
exposure  pathways  of  the  oil  or 
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hazardous  substance,  the  following  shall 
be  considered: 

(i)  The  chemical  and  physical 
characteristics  of  the  discharged  oil  or 
released  hazardous  substance  when 
transported  by  natural  processes  or 
while  present  in  natural  media; 

(ii)  The  rate  or  mechanism  of 
transport  by  natural  processes  of  the 
discharged  oil  or  released  hazardous 
substance;  and 

(iii)  Combinations  of  pathways  that, 
when  viewed  together,  may  transport 
the  discharged  oil  or  released  hazardous 
substance  to  the  resource. 

(2)  The  pathway  may  be  determined 
by  either  demonstrating  the  presence  of 
the  oil  or  hazardous  substance  in 
sufHcient  concentrations  in  the  pathway 
resource  or  by  using  a  model  that 
demonstrates  that  the  conditions  existed 
in  the  route  and  in  the  oil  or  hazardous 
substance  such  that  the  route  could  have 
served  as  the  pathway. 

(3)  To  the  extent  that  the  information 
needed  to  make  this  determination  is 
not  available,  tests  shall  be  conducted 
and  necessary  data  shall  be  collected  to 
meet  the  requirements  of  this  section. 
Methods  that  may  be  used  to  conduct 
these  additional  tests  and  collect  new 
information  are  described  in  §  11.64  of 
this  part. 

(bj  Surface  water  pathway.  (1)  When 
the  surface  water  resource  is  suspected 
as  the  pathway  or  a  component  of  the 
pathway,  the  authorized  official  shall 
determine,  using  guidance  provided  in 
this  paragraph,  whether  the  surface 
water  resource,  either  solely  or  in 
combination  with  other  media,  served  as 
the  exposure  pathway  for  injury  to  the 
resource. 

(2)(i)  Using  available  information  and 
such  additional  tests  as  necessary,  it 
should  be  determined  whether  the 
surface  water  resource  downstream  of 
the  source  of  discharge  or  release  has 
been  exposed  to  oil  or  hazardous 
substance. 

(ii)  When  the  source  of  discharge  or 
release  is  on  an  open  water  body  such 
as  a  marsh,  pond,  lake,  reservoir,  bay, 
estuary,  gtdf,  and  sound,  it  should  be 
determined,  using  available  information 
and  such  additional  tests  as  necessary, 
whether  the  surface  water  resource  in 
the  vicinity  of  the  source  of  discharge  or 
release  has  been  exposed  to  oil  to  or 
hazardous  substance. 

(3)(i)  If  a  surface  water  resource  is  or 
likely  has  been  exposed,  the  areal 
extent  of  the  exposed  surface  water 
resource  should  be  estimated,  including 
delineation  of: 

(A)  Channels  and  reaches; 

(B]  Seasonal  boundaries  of  open 
water  bodies;  and 


(C)  Depth  of  exposed  bed,  bank,  or 
shoreline  sediments. 

(ii)  As  appropriate  to  the  exposed 
resource,  the  following  should  be 
determined: 

(A)  Hydraulic  parameters  and 
streamflow  characteristics  of  chaimels 
and  reaches; 

(B)  Bed  sediment  and  suspended 
sediment  characteristics,  including  grain 
size,  grain  mineralogy,  and  chemistry  of 
grain  surfaces; 

(C)  Volume,  inflow-outflow  rates, 
degree  of  stratification,  bathymetry,  and 
bottom  sediment  characteristics  of 
surface  water  bodies; 

(D)  Suspended  sediment 
concentrations  and  loads  and  bed  forms 
and  loads  of  streams  and  tidally 
affected  water;  and 

(E)  Tidal  flux,  current  direction,  and 
current  rate  in  coastal  and  marine 
waters. 

(4)(i)  Using  avialable  information  and 
data  from  additional  tests  as  necessary, 
the  mobility  of  the  oil  or  hazardous 
substance  in  the  exposed  surface  water 
resource  should  be  estimated.  This 
estimate  should  consider  such  physical 
and  chemical  characteristics  of  the  oil  or 
hazardous  substance  as  aqueous 
solubility,  aqueous  miscibility,  density, 
volatility,  potential  for  chemical 
degradation,  chemical  precipitation, 
biological  degradation,  biological 
uptake,  and  adsorption. 

(ii)  Previous  studies  of  the 
characteristics  discussed  in  paragraph 
(b)(4)(i)  of  this  section  should  be  relied 
upon  if  hydraulic,  physical,  and 
chemical  conditions  in  the  exposed 
surface  water  resource  are  similar  to 
experimental  conditions  of  the  previous 
studies.  In  the  absence  of  this 
information,  those  field  and  laboratory 
studies  necessary  to  estimate  the 
mobility  of  the  oil  or  hazardous 
substance  in  surface  water  flow  may  be 
performed. 

(5)(i)  The  rate  of  transport  of  the  oil  or 
hazardous  substance  in  surface  water 
should  be  estimated  using  available 
information  and  with  consideration  of 
the  hydraulic  properties  of  the  exposed 
resource  and  the  physical  and  chemical 
characteristics  of  the  oil  or  hazardous 
substance. 

(ii)  Transport  rates  may  be  estimated 
using: 

(A)  The  results  of  previous  time-of- 
travel  and  dispersion  studies  made  in 
the  exposed  surface  water  resource 
before  the  discharge  or  release; 

(B)  The  results  of  previous  studies, 
conducted  with  the  same  or  similar 
chemical  substances  to  those  discharged 
or  released  under  experimental 
conditions  similar  to  the  hydraulic. 


chemical,  and  biological  conditions  in 
the  exposed  surface  water  resource: 

(C)  The  results  of  field  measurements 
of  time-of-travel  and  dispersion  made  in 
the  exposed  or  comparable  surface 
water  resource,  using  natural  or 
artiBcial  substances  with  transport 
characteristics  that  reasonably 
approximate  those  of  the  oil  or 
hazardous  substance;  and 

(D)  The  results  of  simulation  studies 
using  the  results  of  appropriate  time-of- 
travel  and  dispersion  studies  in  the 
exposed  or  comparable  surface  water 
resource. 

(c)  Ground  water  pathway.  (1)  When 
ground  water  resources  are  suspected  as 
the  pathway  or  a  component  of  the 
pathway,  the  authorized  official  shall 
determine,  using  guidance  provided  in 
this  paragraph,  whether  ground  water 
resources,  either  solely  or  in 
combination  with  other  media,  served  as 
the  exposure  pathway  for  injury  to  the 
resource. 

(2)  Using  available  information  and 
such  additional  tests  as  necessary,  it 
should  be  determined  whether  the 
unsaturated  zone,  the  ground  water,  or 
the  geologic  materials  beneath  or 
downgradient  of  the  source  of  discharge 
or  release  have  been  exposed  to  the  oil 
or  hazardous  substance. 

(3)  If  a  ground  water  resource  is  or 
likely  has  been  exposed,  available 
information  and  such  additional  tests 
should  be  used  as  necessary  to 
determine  the  characteristics  of  the 
unsaturated  zone,  as  well  as  any 
aquifers  and  conHning  units  containing 
the  exposed  ground  water,  in  the 
vicinity  of  the  source  of  discharge  or 
release. 

The  characteristics  of  concern 
include: 

(i)  Local  geographical  extent  of 
aquifers  and  confining  units; 

(ii)  Seasonal  depth  to  saturated  zone 
beneath  the  site; 

(iii)  Direction  of  ground  water  flow  in 
aquifers; 

(iv)  Local  variation  in  direction  of 
ground  water  flow  resulting  &om 
seasonal  or  pumpage  effects; 

(v)  Elevation  of  top  and  bottom  of 
aquifer  and  confining  units; 

(vi)  Lithology,  mineralogy,  and 
porosity  of  rocks  or  sediments 
comprising  the  unsatiu'ated  zone, 
aquifers,  and  confining  units: 

(vii)  Transmissivity  and  hydraulic 
conductivity  of  aquifers  and  confining 
units;  and 

(viii)  Nature  and  amount  of  hydraulic 
connection  between  ground  water  and 
local  surface  water  resources. 

(4)(i)  Using  available  information  and 
such  additional  tests  as  necessary,  the 
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mobility  of  the  oil  or  hazardous 
substance  within  the  unsaturated  zone 
and  in  the  exposed  ground  water 
resources  should  be  estimated.  This 
estimate  should  consider  such  physical 
and  chemical  characteristics  of  the  oil  or 
hazardous  substance  as  aqueous 
solubility,  aqueous  miscibility,  density, 
volatility,  potential  for  chemical 
degradation,  chemical  precipitation, 
biological  degradation,  biological 
uptake,  and  adsorption  onto  solid 
phases  in  the  unsaturated  zone,  aquifers, 
and  confining  units. 

(ii)  Previous  studies  of  the 
characteristics  discussed  in  paragraph 
(c)(4)(i)  of  this  section  should  be  reUed 
upon  if  geohydrologic,  physical,  and 
chemical  conditions  in  the  exposed 
ground  water  resource  are  similar  to 
experimental  conditions  of  the  previous 
studies.  In  the  absence  of  this 
information,  field  and  laboratory  studies 
may  be  performed  as  necessary  to 
estimate  the  mobility  of  the  oil  or 
hazardous  substance  within  the 
unsaturated  zone  and  in  ground  water 
flows. 

(5)(i)  The  rate  of  transport  of  the  oil  or 
hazardous  substance  in  ground  water 
should  be  estimated  using  available 
information  and  with  consideration  of 
the  geohydrologic  properties  of  the 
exposed  resource  and  the  physical  and 
chemical  characteristics  of  the  oil  or 
hazardous  substance. 

(ii)  Transport  rates  may  be  estimated 
using: 

(A)  Results  of  previous  studies 
conducted  with  the  same  or  similar 
chemical  substance,  under  experimental 
geohydrological,  physical,  and  chemical 
conditions  similar  to  the  ground  water 
resource  exposed  to  the  oil  or  hazardous 
substance; 

(B)  Results  of  field  measurements  that 
allow  computation  of  arrival  times  of 
the  discharged  or  released  substance  at 
downgradient  wells,  so  that  an  empirical 
transport  rate  may  be  derived;  or 

(C)  Results  of  simulation  studies, 
including  analog  or  numerical  modeling 
of  the  ground  water  system. 

(d)  Air  pathway,  (ij  When  air 
resources  are  suspected  as  the  pathway 
or  a  component  of  the  pathway,  the 
authorized  official  shall  determine,  using 
guidance  provided  in  this  paragraph, 
whether  the  air  resources  either  solely 
or  in  combination  with  other  media, 
served  as  the  exposure  pathway  for 
injury  to  the  resource. 

(2)  Using  available  information,  air 
modeling,  and  additional  field  sampling 
and  analysis,  it  should  be  determined 
whether  air  resources  have  been 
exposed  to  the  discharge  of  oil  or 
release  of  a  hazardous  substance. 


(3){i)  If  an  air  resource  is  or  has  likely 
been  exposed,  available  information 
and  such  additional  tests  as  necessary 
should  be  used  to  estimate  the  areal 
extent  of  exposure  and  the  duration  and 
frequency  of  exposure  of  such  areas  to 
emissions  from  the  discharge  of  oil  or 
release  of  a  hazardous  substance. 

(ii)  The  areal  extent  of  exposure  is 
defined  as  the  geographical  surface  area 
or  space  where  emissions  from  the 
source  of  discharge  or  release  are  fotmd 
or  otherwise  determined  to  be  present 
for  such  duration  and  frequency  as  to 
potentially  result  in  injury  to  resources 
present  within  the  area  or  space. 

(4)  Previous  studies  of  the 
characteristics  discussed  in  paragraph 
(d)(3)(i)  of  this  section  should  be  relied 
upon  if  the  conditions  in  the  exposed  air 
resource  are  similar  to  experimental 
conditions  of  the  previous  studies.  In  the 
absence  of  this  information,  air  sampling 
and  analysis  methods  identified  in 

§  11.64(d)  of  this  part,  air  modeling 
methods,  or  a  combination  of  these 
methods  may  be  used  in  identifying  the 
air  exposure  pathway  and  in  estimating 
the  areal  extent  of  exposure  and 
duration  and  frequency  of  exposure. 

(5)  For  estimating  the  areal  extent, 
duration,  and  frequency  of  exposure 
from  the  discharge  or  release,  the 
following  factors  shall  be  considered  as 
may  be  appropriate  for  each  emissions 
event: 

(i)  The  manner  and  nature  in  which 
the  discharge  or  release  occurs, 
'including  the  duration  of  the  emissions, 
amount  of  the  discharge  or  release,  and 
emergency  or  other  time  critical  factors; 

(ii)  The  configuration  of  the  emitting 
source,  including  sources  such  as  ponds, 
lagoons,  pools,  puddles,  land  and  water 
surface  spills,  and  venting  from 
containers  and  vessels; 

(iii)  Physical  and  chemical  properties 
of  substances  discharged  or  released, 
including  volatility,  toxicity,  solubility, 
and  physical  state; 

(iv)  The  deposition  from  the  air  and 
re-emission  to  the  air  of  gaseous  and 
paticulate  emissions  that  provide 
periodic  transport  of  the  emissions;  «nd 

(v)  Air  transport  and  dispersion 
factors,  including  wind  speed  and 
direction,  and  atmospheric  stability  and 
temperature. 

(e)  Geologic  pathway.  (1)  When 
geologic  resources  are  suspected  as  the 
pathway  or  a  component  of  the 
pathway,  the  authorized  ofTical  shall 
determine,  using  guidance  provided  in 
this  paragraph,  whether  geologic 
resources,  either  solely  or  in 
combination  with  other  media,  served  as 
the  exposure  pathway  for  injury  to  the 
resource. 


(2)(i)  Using  available  information  and 
the  methods  listed  in  §  11.64(e)  of  this 
part,  it  should  be  determined  whether 
any  element  of  the  geologic  resource  has 
been  exposed  to  the  oil  or  hazardous 
substance.  If  a  geologic  resource  is  or 
has  likely  been  exposed,  the  areal 
extent  of  the  exposed  geologic  resource, 
including  the  lateral  and  vertical  extent 
of  the  dispersion,  should  be  estimated. 

(ii)  To  determine  whether  the 
unsaturated  zone  served  as  a  pathway, 
the  guidance  provided  in  paragraph  (c) 
of  this  section  should  be  followed. 

(f)  Biological  pathway.  (1)  When 
biological  resources  are  suspected  as 
the  pathway  or  a  component  of  the 
pathway,  the  authorized  official  shall 
determine,  using  the  guidance  provided 
in  this  paragraph,  whether  biological 
resources,  either  solely  or  in 
combination  with  other  media,  served  as 
the  exposure  pathway  for  injury  to  the 
resource. 

(2)  Biological  pathways  that  resulted 
from  either  direct  or  indirect  exposure  to 
the  oil  or  hazardous  substance,  or  from 
exposure  to  products  of  chemical  or     - 
biological  reactions  initiated  by  the 
discharge  or  release  shall  be  identified. 
Direct  exposure  can  result  from  direct 
physical  contact  with  the  discharged  oil 
or  released  hazardous  substance. 
Indirect  exposure  can  result  from  food 
chain  processes. 

(3)  If  the  oil  or  hazardous  substance 
adhered  to,  bound  to,  or  otherwise 
covered  surface  tissue,  or  was  ingested, 
or  inhaled  but  not  assimilated,  the  area 
of  dispersion  may  be  determined  based 
upon  chemical  analysis  of  the 
appropriate  tissues  or  ograns  (such  as 
leaves,  lumgs,  stomach,  intestine,  or 
their  contents)  that  were  directly 
exposed  to  the  oil  or  hazardous 
substance. 

(4)  If  the  oil  or  hazardous  substance 
was  assimilated,  the  areal  dispersion 
may  be  determined  based  upon  one  or 
more  the  following  alternative 
procedures; 

(i)  If  direct  exposure  to  the  biological 
resource  has  occurred,  chemical 
analysis  of  the  organisms  that  have 
been  exposed  may  be  performed. 

(ii)  If  indirect  exposure  to  the 
biological  resource  has  occurred,  either 
chemical  analysis  of  free-ranging 
biological  resources  using  one  or  more 
indicator  species  as  appropriate,  or 
laboratory  analysis  of  one  or  more  in 
situ  placed  indicator  species  as 
appropriate,  may  be  performed. 

(A)  "Indicator  species,"  as  used  in  this 
section,  means  a  species  of  organism 
selected  consistent  with  the  following 
factors  to  represent  a  frophic  level  of  a 
food  chain: 
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[1]  General  availability  of  resident 
organisms  in  the  assessment  area; 

[2]  Potential  for  exposure  to  the  oil  or 
hazardous  substance  through  ingestion, 
assimilation,  or  inhalation; 

(J)  Occurrence  of  the  substance  in  a 
chemical  form  that  can  be  assimilated 
by  the  organism; 

[4]  Capacity  of  the  organism  to 
assimilate,  bioconcentrate. 
bioaccumulate,  and/or  biomagnify  the 
substance; 

(5)  Capacity  of  the  organism  to 
metabolize  the  substance  to  a  form  that 
cannot  be  detected  through  available 
chemical  analytical  procedures;  and 

[6]  Extent  to  which  the  organism  is 
representative  of  the  food  chain  of 
concern. 

(B)  Collection  of  the  indicator  species 
should  be  limited  to  the  number 
necessary  to  deflne  the  areal  dispersion 
and  to  provide  sufficient  sample  volume 
for  chemical  analysis. 

(C)  When  in  situ  procedures  are  used, 
indicator  species  that  behave 
comparably  to  organisms  existing  imder 
free-ranging  conditions  shall  be 
collected.  The  indicator  species  used  in 
this  procedure  must  be  obtained  from  a 
control  area  selected  consistent  with 
provisions  of  §  11.72  of  this  part,  and 
appropriate  chemical  analysis  shall  be 
performed  on  a  representative 
subsample  of  the  indicator  species 
before  in  situ  placement. 

(iii]  In  situ  placement  procedures  shall 
be  used  where  the  collection  of  samples 
would  be  inconsistent  with  the 
provisions  of  §  11.17(b)  of  this  part. 

(5)  Sampling  sites  and  the  number  of 
replicate  samples  to  be  collected  at  the 
sampling  sites  shall  be  consistent  with 
the  quality  assurance  provisions  of  the 
Assessment  Plan. 

(6)  Chemical  analysis  of  biological 
resource  samples  collected  for  th6 
purpose  of  this  section  shall  be 
conducted  in  accordance  with  the 
quality  assurance  provisions  of  the 
Assessment  Plan. 

§11.64    Injury  Determination  phase — 
testing  and  sampling  methods. 

(a)  General.  (1)  The  guidance 
provided  in  this  section  shall  be 
followed  for  selecting  methodologies  for 
the  Injury  Determination  phase. 

(2)  Before  selecting  methodologies,  the 
objectives  to  be  achieved  by  testing  and 
sampling  shall  be  defined.  These 
objectives  shall  be  listed  in  the 
Asssessment  Plan.  In  developing  these 
objectives,  the  availability  of 
information  from  response  actions 
relating  to  the  discharge  or  release,  the 
resource  exposed,  the  characteristics  of 
the  oil  or  hazardous  substance,  potential 
physical,  chemical,  or  biological 


reactions  initiated  by  the  discharge  or 
release,  the  potential  injury,  the 
pathway  of  exposure,  and  the  potential 
for  injury  resulting  from  that  pathway 
should  be  considered. 

(3)  When  selecting  testing  and 
sampling  methods,  only  those 
methodologies  shall  be  selected: 

(i)  For  which  performance  under 
conditions  similar  to  those  anticipated 
at  the  assessment  area  has  been 
demonstrated; 

(ii)  That  ensure  testing  and  sampling 
performance  will  be  cost-effective; 

(iii)  That  will  produce  data  that  were 
previously  unavailable  and  that  are 
needed  to  make  the  determinations;  and 

tiv)  That  will  provide  data  consistent 
with  the  data  requirements  of  the 
Quantification  phase. 

(4)  Specific  factors  that  should  be 
considered  when  selecting  testing  and 
sampling  methodologies  to  meet  the 
requirements  in  paragraph  (a)(3)  of  this 
section  include: 

(i)  Physical  state  of  the  discharged  or 
released  substance; 

(ii)  The  duration,  frequency,  season, 
and  time  of  the  discharge  or  release; 

(iii)  The  range  of  concentrations  of 
chemical  compounds  to  be  analyzed  in 
different  media; 

(iv)  Detection  limits,  accuracy, 
precision,  interferences,  and  time 
required  to  perform  alternative  methods; 

(v)  Potential  safety  hazards  to  obtain 
and  test  samples; 

(vi)  Costs  of  alternative  methods;  and 

(vii)  Specific  guidance  provided  in 
paragraphs  (b),  (c),  (d),  (e),  an  (f)  of  this 
section. 

(b)  Surface  water  resources.  (1) 
Testing  and  sampling  for  injury  to 
surface  water  resources  shall  be 
performed  using  methodologies 
described  in  this  paragraph. 

(2)  All  chemical  analyses  performed 
to  meet  the  requirements  of  the  (Injury 
Determination  phase  for  surface  water 
resources  shall  be  conducted  in 
accordance  with  one  or  more  of  the 
following  methodologies: 

(i)  "Standard  Methods  for  the 
Examination  of  Water  and  Waste- 
water" 16th  edition,  jointly  published  by 
the  American  Public  Health  Association, 
the  American  Water  Works  Association 
and  the  Water  Pollution  Control 
Federation,  Washington,  DC,  1985; 
available  from  the  American  Public 
Health  Associaiton,  Attn:  Publications 
Sales,  1015  15th  Street,  NW., 
Washington,  DC  20005; 

(ii)  "Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
2nd  edition,  July  1982,  as  amended  by 
April  1984,  Update  1,  and  April  1985, 
Update  2,  U.S.  Environmental  Protection 
Agency,  Office  of  Solid  Waste  apd 


Emergency  Response,  Washington.  DC. 
SW-846;  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402:  Stock  No.  55- 
002-81001-2; 

(iii)  "Guideline  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants."  40  CFR  Part  136; 

(iv)  "National  Handbook  of 
Recommended  Methods  for  Water-Data 
Acquisition."  U.S.  Geological  Survey, 
Office  of  Water  Data  Coordination, 
1977,  with  updates;  avaialble  from  the 
U.S.  Geological  Service.  Office  of  Water 
Data  Coordination.  MS-417  National 
Center.  Reston  VA  22092; 

(v)  "Methods  of  Seawater  Analysis." 
2nd  edition,  Grasshoff.  K.,  M.  Ehrhardt 
and  K.  Kremling.  (eds.)  Verlag  Chemie. 
Weinheim,  Federal  Republic  of 
Germany,  1983;  available  from  VSH 
ScientiHc  Publishers  Inc.,  303  N.W.  12th 
Ave..  Deerfield,  FL  33222-1705:  ISN  No. 
089573-070-7;  or 

(vi)  "A  Practical  Handbook  of 
Seawater  Analysis,"  2nd  ed.,  Strickland. 
J.D.H.,  and  T.R.  Parsons,  joinUy 
published  by  the  Fisheries  Research 
Board  of  Canada  and  Supply  and 
Services  Canada,  Otawa,  Canada,  1984; 
available  from  Unipub,  205  E.  42nd 
Street.  New  Yoric.  NY  10017:  No.  SSC70; 

(3)  The  term  "water  sample"  shall 
denote  an  unfiltered  volume  of  water 
collected  and  preserved  by  methods  in 
references  cited  in  paragraph  (b)(2)  of 
this  section  to  represent  the  bulk  water 
and  any  dissolved  or  suspended 
materials  or  microorganisms  occurring 
in  the  surface  water  resource. 

(4)  Sampling  of  water  and  sediments 
from  surface  water  resources  shall  be 
conducted  according  to  the  methods  in 
references  cited  in  paragraph  (b)(2)  of 
this  section,  as  appropriate. 

(5)  Measurement  of  the  hydrologic 
properties  of  the  resource  shall  be 
conducted  according  to  methods  in  the 
reference  cited  in  paragraph  (b)(2)(iv)  of 
this  section. 

(6)  (i)  Interpretation  of  surface-water 
flow  or  estimation  of  transport  of  oil  or 
hazardous  substance  in  surface  water 
through  the  use  of  models  shall  be  based 
on  hydrologic  literature  and  current 
practice. 

(ii)  The  applicability  of  models  used 
during  the  assessment  should  be 
demonstrated,  including  citation  or 
description  of  the  following: 

(A)  Physical,  chemical,  and  biological 
processes  simulated  by  the  model; 

(B)  Mathematical  or  statistical 
methods  used  in  the  model;  and 

(C)  Model  computer  code  (if  any),  test 
cases  proving  the  code  works,  and  any 
alteration  of  previously  docimiented 
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code  made  to  adapt  the  model  to  the 
assessment  area. 

(iii)  The  validity  of  models  used 
during  the  assessment  should  be 
established,  including  a  description  of 
the  following: 

(A)  Hydraulic  geometry, 
physiographic  features,  and  flow 
characteristics  of  modeled  reaches  or 
areas; 

(B)  Sources  of  hydrological.  chemical, 
biological,  and  meterological  data  used 
in  the  model; 

(C)  List  of  maps  of  data  used  to 
describe  initial  conditions; 

(D)  Time  increments  or  time  periods 
model; 

(E)  Comparison  of  predicted  fluxes  of 
water  and  solutes  with  measured  fluxes; 

(F)  Calibration-verification  procedures 
and  results;  and 

(G)  Types  and  results  of  sensitivity 
analyses  made. 

(c)  Ground  water  resources.  (1) 
Testing  and  sampling  for  injury  to 
ground  water  resources  shall  be 
performed  using  methodologies 
described  in  this  paragraph. 

(2)  All  chemical  analyses  performed 
to  meet  the  requirements  of  the  Injury 
Determination  phase  for  ground  water 
resources  shall  be  conducted  in 
accordance  with  one  or  more  of  the 
following  methodologies: 

(i)  "Standard  Methods  for  the 
Examination  of  Water  and  Waste- 
water," 16th  edition,  jointly  published 
by  the  American  Public  Health 
Association,  the  American  Water  Works 
Association  and  the  Water  Pollution 
Control  Federation,  Washington,  DC, 
1985;  available  from  the  American 
Public  Health  Association,  Attn: 
Publications  Sales,  1015  15th  Street, 
NW.,  Washington,  DC  20005; 

(ii)  'Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
2nd  Edition,  |uly  1982,  as  amended  by 
April  1984,  Update  1,  and  April  1985, 
Update  2,  U.S.  Environmental  Protection 
Agency,  Office  of  Solid  Waste  and 
Emergency  Response,  Washington,  DC, 
SW-846;  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402:  Stock  No.  55- 
002-81001-2; 

(iii)  "Guidelines  Establishing  Test 
Procedures  for  Analysis  of  Pollutants," 
40  CFR  Part  136;  or 

(iv]  "National  Handbook  of 
Recommended  Methods  for  Water-Data 
Acquisition,"  U.S.  Geological  Survey. 
Office  of  Water  Data  Coordination, 
1977,  with  updates;  available  from  the 
U.S.  Geological  Service,  Office  of  Water 
Data  Coordination,  MS-417  National 
Center,  Reston,  VA  22092; 


(3)(i)  The  term  "water  sample"  shall 
denote  an  unfiltered  volume  of  water 
collected  and  preserved  by  methods 
described  in  references  cited  in 
paragraph  (c)(2)  of  this  section  to 
represent  the  bulk  water  and  any 
dissolved  or  suspended  materials  or 
microorganisms  occurring  in  the  ground  - 
water  resource. 

(ii)  The  source  of  ground  water 
samples  may  be  from  natural  springs,  in 
seeps,  or  from  wells  constructed 
according  to  methods  described  in: 

(A)  "Ground  Water  and  Wells." 
Johnson  Division,  St.  Paul,  MN.  1985; 
available  from  Johnson  Divison.  P.O. 
Box  64118,  St.  Paul.  MN  55164;  and 

(B)  "Manual  of  Individual  Water 
Supply  Systems,"  U.S.  Environmental 
Protection  Agency,  Office  of  Drinking 
Water,  EPA-570/9-82-004, 1982; 
available  from  U.S.  Envirormiental 
Protection  Agency.  Office  of  Drinking 
Water,  WH-550,  401  M  Street.  SW.. 
Washington  DC  20460; 

(4)  Sampling  of  ground  water  or  of 
geologic  materials  through  which  the 
ground  water  migrates  shall  be 
conducted  according  to  the  methods  in 
references  cited  in  paragraph  (c)(2)  of 
this  section,  as  appropriate. 

(5)  Measurement  of  the  geohydrologic 
properties  of  the  resource  shall  be 
conducted  according  to  methods  in  the 
reference  cited  in  paragraph  (c)(2)(iv)  of 
this  section. 

(6)  Description  of  lithologies.  minerals, 
cements,  or  other  sedimentary 
characteristics  of  the  ground  water 
resource  should  follow  methods 
described  in  "Sample  Examination 
Manual,"  R.G.  Swanson,  Methods  and 
Exploration  Series  No.  1,  American 
Association  of  Petroleum  Geologists. 
1981;  available  from  the  American 
Assocation  of  Petroleum  Geologists. 
P.O.  Box  979,  Tulsa.  OK  74101; 

(7)  Interpretation  of  the 
geohydrological  setting,  including 
identifying  geologic  layers  comprising 
aquifers  and  any  confining  units,  shall 
be  based  on  geohydrologic  and  geologic 
literature  and  generally  accepted 
practice. 

(8)(i)  Interpretation  of  ground-water 
flow  systems  or  estimation  of  transport 
of  oil  or  hazardous  substances  in  ground 
water  through  the  use  of  models  shall  be 
based  on  geohydrologic  literature  and 
current  practice. 

(ii)  The  applicability  of  models  used 
during  the  assessment  should  be 
demonstrated,  including  citation  or 
description  of  the  following: 

(A)  Physical,  chemical,  and  biological 
processes  simulated  by  the  model; 

(B)  Mathematical  or  statistical 
methods  used  in  the  model;  and 


(C)  Model  computer  code  (if  any),  test 
cases  proving  the  code  works,  and  any 
alteration  of  previously  documented 
code  made  to  adapt  the  model  to  the 
assessment  area. 

(iii)  The  validity  of  models  used 
during  the  assessment  should  be 
established,  including  a  description  of 
the  following: 

(A)  Model  boundary  conditions  and 
stresses  simulated; 

(B)  How  the  model  approximates  the 
geohydrological  framework  of  the 
assessment  area; 

(C)  Grid  size  and  geometry; 

(D)  Sources  of  geohydrological, 
chemical,  and  biological  data  used  in 
the  model; 

(E)  Lists  of  maps  of  data  used  to 
describe  initial  conditions; 

(F)  Time  increments  or  time  periods 
modeled; 

(G)  Comparison  of  predicted  fluxes  of 
water  and  solutes  wiUi  measured  fluxes; 

(H)  Calibration-verification 
procedures  and  results;  and 

(I)  Type  and  results  of  sensitivity 
analyses  made. 

(d)  Air  resources.  (1)  Testing  and 
sampling  for  injury  to  air  resources  shall 
be  performed  using  methodologies  that 
meet  the  selection  and  documentation 
requirements  in  this  paragraph.  Methods 
identified  in  this  section  and  methods 
meeting  the  selection  requirements 
identified  in  this  section  shall  be  used  to 
detect,  identify,  and  determine  the 
presence  and  source  of  emissions  of  oil 
or  a  hazardous  substance,  and  the 
duration  frequency,  period  of  exposure 
(day,  night,  seasonal,  etc.),  and  levels  of 
exposure. 

(2)  The  sampling  and  analysis 
methods  identified  in  this  paragraph  are 
the  primary  methods  to  be  used  for 
determining  injury  to  the  air  resource. 
Air  modeling  methods  may  be  used  for 
injury  determination  only  when  air 
sampling  and  analysis  methods  are  not 
available  or  the  discharge  or  release 
occurred  with  no  opportunity  to  monitor 
or  sample  the  emissions. 

(3)(i)  Methods  developed,  evaluated, 
approved,  and  published  by  the  U.S. 
Environmental  Protection  Agency  may 
be  used  for  sampling  and  analysis  to 
determine  injury  to  the  air  resource. 

(ii)  Methods  selected  for  air  sampling 
and  analysis  may  include  those  methods 
that  have  been  formally  reviewed, 
evaluated,  and  published  by  the 
following  government  and  professional 
organizations:  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
American  Society  for  Testing  and 
Materials,  and  the  American  Public 
Health  Association. 
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(iii)  Methods  selected  for  air  sampling 
and  analysis  shall  be  methods  that  are 
documented  for  each  of  the  following: 

(A)  The  range  of  field  conditions  for 
which  the  meUiods  are  applicable; 

(B)  Quality  assurance  and  quality 
control  requirements  necessary  to 
achieve  the  data  quality  the  methods  are 
capable  of  producing; 

(C)  Operational  costs  of  conducting 
the  methods;  and 

(D)  Time  required  to  conduct  the 
methods. 

(iv)  The  determination  of 
concentrations  in  excess  of  emission 
standards  for  hazardous  air  pollutants 
established  under  section  112  of  the 
Clean  Air  Act.  42  U.S.C.  7412,  shall  be 
conducted  in  accordance  with  the 
primary  methods  or  alternative  methods 
as  required  in  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Source  Test  and  Analytical  Methods." 
40  CFR  61.14.  and  as  may  applicable  to 
the  determination  of  injury  to  air 
resources. 

(4)  In  selecting  methods  for  testing 
and  sampling  for  injury  to  air  resources, 
the  following  performance  factors  of  the 
sampling  and  analysis  methods  and  the 
influencing  characteristics  of  the 
assessment  area  and  the  general  vicinity 
shall  be  considered: 

(i)  Method  detection  limits,  accuracy, 
precision,  specificity,  interferences,  and 
analysis  of  time  and  cost; 

(ii]  Sampling  area  locations  and 
frequency,  duration  of  sampling,  and 
chemical  stability  of  emissions;  and 

(iii)  Meteorological  parameters  that 
influence  the  transport  of  emissions  and 
the  spatial  and  temporal  variation  in 
concentration. 

(e)  Geologic  resources.  (1)  Testing  and 
sampling  for  injury  to  geologic  resources 
shall  be  performed  using  methodologies 
described  in  this  paragraph. 

(2]  Testing  pH  level  in  soils  shall  be 
performed  using  standard  pH 
measurement  techniques,  taking  into 
account  the  nature  and  type  of  organic 
and  inorganic  constituents  that 
contribute  to  soil  acidity;  the  soil/ 
solution  ratio;  salt  or  electrolytic 
content;  the  carbon  dioxide  content;  and 
errors  associated  with  equipment 
standardization  and  liquid  junction 
potentials. 

(3)  Salinity  shall  be  tested  by 
measuring  the  electrical  conductivity  of 
the  saturation  extraction  of  the  soil. 

(4)  Soil  microbial  respiration  shall  be 
tested  by  measuring  uptake  of  oxygen  or 
release  of  carbon  dioxide  by  bacterial, 
fungal,  algal,  and  protozoan  cells  in  the 
soil.  These  tests  may  be  made  in  the 
laboratory  or  in  situ. 

(5)  Microbial  populations  shall  be 
tested  using  microscopic  counting,  soil 


fumigation,  glucose  response,  or 
adenylate  energy  charge. 

(6)  Phytotoxicity  shall  be  tested  by 
conducting  tests  of  seed  germination, 
seedling  growth,  root  elongation,  plant 
uptake,  or  soil-core  microcosms. 

(7)  Injury  to  mineral  resources  shall  be 
determined  by  describing  restrictions  on 
access,  development,  or  use  of  the 
resource  as  a  result  of  the  soil  or 
hazardous  substance.  Any  appropriate 
health  and  safety  considerations  that 
led  to  the  restrictions  should  be 
documented. 

(f)  Biological  resources.  (1)  Testing 
and  sampling  for  injury  to  biological 
resources  shall  be  performed  using 
methodologies  provided  for  in  this 
paragraph. 

(2](i)  Testing  may  be  performed  for 
biological  responses  that  have  satisfied 
the  acceptance  criteria  of  §  11.62(f)(2)  of 
this  part. 

(ii)  Testing  methodologies  that  have 
been  documented  and  are  applicable  to 
the  biological  response  being  tested  may 
be  used. 

(3)  Injury  to  biological  resources,  as 
such  injury  is  defined  in  §  11.62(f)(l](ii) 
of  this  part,  may  be  determined  by  using 
methods  acceptable  to  or  used  by  the 
Food  and  Drug  Administration  or  the 
appropriate  State  health  agency  in 
determining  the  levels  defined  in  that 
paragraph. 

§  11.70    Quantification  phasa — general. 

(a)  Requirement.  (1)  Upon  completing 
the  Injury  Determination  phase,  the 
authorized  official  shall  quantify  for 
each  resource  determined  to  be  injured 
the  effect  of  the  discharge  or  release  in 
terms  of  the  reduction  from  the  baseline 
condition  in  the  quantity  of  services,  as 
that  phase  is  used  in  this  Part,  provided 
by  the  injured  resource  using  the 
guidance  provided  in  the  Quantification 
phase  of  this  Part. 

(2)  The  Quantification  phase  consists 
of  §  11.70 — general;  §  11.71 — service 
reduction  quantification;  §  11.72 — 
baseline  service  determination;  and 
§  11.73— resource  recoverability 
analysis,  of  this  Part. 

(b)  Purpose.  The  purpose  of  the 
Quantification  phase  is  to  quantify  the 
effects  of  the  discharge  or  release  on  the 
resource  for  use  in  determining  the 
appropriate  amount  of  compensation. 

(c)  Steps  in  the  Quantification  phase. 
In  the  Quantification  phase,  the  extent 
of  the  injury  shall  be  measured,  the 
baseline  condition  of  the  injured 
resource  shall  be  estimated,  the  baseline 
sevices  shall  be  identified,  the 
recoverability  of  the  injured  resource 
shall  be  determined,  and  the  reduction 
in  services  that  resulted  from  the 
discharge  or  release  shall  be  estimated. 


(d)  Completion  of  Quantification 
phase.  Upon  completing  the 
Quantification  phase,  the  authorized 
official  shall  make  a  determination  as  to 
the  reduction  in  services  that  resulted 
from  the  discharge  or  release.  This 
Quantification  Determination  shall  be 
used  in  the  Damage  Determination 
phase  and  shall  be  maintained  as  part  of 
the  Report  of  Assessment  described  in 
S  11.90  of  this  part. 

§11.71    Quanttncatton  phaie    ■arvtca 
reduction  quantification. 

(a)  Requirements.  (1)  The  authorized 
ofHcial  shall  quantify  U)e  effects  of  a 
discharge  of  oil  or  release  of  a 
hazardous  substance  by  determining  the 
extent  to  which  natural  resource 
services  have  been  reduced  as  a  result 
of  the  injuries  determined  in  the  Injuiy 
Determination  phase  of  the  assessment 

(2)  This  determination  of  the  reduction 
in  services  will  be  used  in  the  Damage 
Determination  phase  of  the  assessment, 
and  must  be  consistent  with  the  needs 
of  the  economic  methodology  selected  in 
the  determination  required  in  §  11.35  of 
this  part. 

(3)  Quantification  will  be  done  only 
for  resources  for  which  damages  will  be 
sought. 

(b)  Steps.  Except  as  provided  in 

§  11.71(f)  of  this  part,  the  following  steps 
are  necessary  to  quantify  the  effects: 

(1)  Measure  the  extent  to  which  the 
injury  demonstrated  in  the  Injury 
Determination  phase  has  occurred  in  the 
assessment  area; 

(2)  Measure  the  extent  to  which  the 
injured  resource  differs  from  baseline 
conditions,  as  described  in  §  11.72  of 
this  part,  to  determine  the  change 
attributable  to  the  discharge  or  release; 

(3)  Determine  the  services  normally 
produced  by  the  injured  resource,  which 
are  considered  the  baseline  services  or 
the  without-a-discharge-or-release 
condition  as  described  in  §  11.72  of  this 
part; 

(4)  Identify  interdependent  services  to 
avoid  double  counting  in  the  Damage 
Determination  phase  and  to  discover 
significant  secondary  services  that  may 
have  been  disrupted  by  the  injury;  and 

(5)  Measure  the  disruption  of  services 
resulting  from  the  discharge  or  release, 
which  is  considered  the  change  in 
services  or  the  with-a-discharge-or- 
release  condition. 

(c)  Contents  of  the  Quantification. 
The  following  factors  should  be  included 
in  the  quantification  of  the  effects  of  the 
discharge  or  release  on  the  injured 
resource: 

(1)  Total  area,  volume,  or  numbers 
affected  of  the  resource  in  question; 
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(2)  Degree  to  which  the  resource  is 
affected,  including  consideration  of 
subunits  or  subareas  of  the  resource,  as 
appropriate; 

(3)  Ability  of  the  resource  to  recover, 
expressed  as  the  time  required  for 
restoration  of  baseline  services  as 
described  in  §  11.73  of  this  part; 

(4)  Proportion  of  the  available 
resource  affected  in  the  area; 

(5)  Services  normally  provided  by  the 
resource  that  have  been  reduced  as  a 
result  of  the  discharge  or  release;  and 

(6)  Factors  identified  in  the  specific 
guidance  in  paragraphs  (h).  (i),  (j],  (k), 
and  (1)  of  this  section  dealing  with  the 
different  kinds  of  natural  resources. 

(d)  Selection  of  resources,  services, 
and  methodologies.  Specific  resources 
or  services  to  quantify  and  the 
methodology  for  doing  so  should  be 
selected  based  upon  the  following 
factors: 

(1)  Degree  to  which  a  particular 
resource  or  service  is  affected  by  the 
discharge  or  release; 

(2)  Importance  or  significance  of  a 
specific  resource  or  service; 

(3)  Degree  to  which  a  given  resource 
or  service  can  be  used  to  represent  a 
broad  range  of  related  resources  or 
services; 

(4)  Consistency  of  the  measurement 
with  the  requirements  of  the  economic 
methodology  to  be  used; 

(5)  Technical  feasibility  of  quantifying 
changes  in  a  given  resource  or  service  at 
reasonable  cost;  and 

(6)  Preliminary  estimates  of  services 
at  the  assessment  area  and  control  area 
based  on  resource  inventory  techniques. 

(e)  Services.  In  quantifying  changes  in 
natural  resource  services,  the  functions 
provided  in  the  cases  of  both  with-  and 
without-a-discharge-or-release  shall  be 
compared.  For  the  purposes  of  this  Part, 
services  include  provision  of  habitat, 
food  and  other  needs  of  biological 
resources,  recreation,  other  products  or 
services  used  by  humans,  flood  control, 
ground  water  recharge,  waste 
assimilation,  and  other  such  functions 
that  may  be  provided  by  natural 
resources. 

(f)  Direct  quantification  of  services. 
The  effects  of  a  discharge  or  release  on 
a  resource  may  be  quantified  by  directly 
measuring  changes  in  services  provided 
by  that  resource,  instead  of  quantifying 
the  changes  in  the  resource  itself,  when 
it  is  determined  that  all  of  the  following 
conditions  are  met: 

(1]  The  change  in  the  services  from 
baseline  can  be  demonstrated  to  have 
resulted  from  the  injury  to  the  natural 
resource; 

(2)  The  extent  of  change  in  the 
services  resulting  from  the  injury  can  be 


measured  without  also  calculating  the 
extent  of  change  in  the  resource;  and 

(3)  The  services  to  be  measured  are 
anticipated  to  provide  a  better 
indication  of  damages  caused  by  the 
injury  than  would  direct  quantiHcation 
of  the  injury  itself. 

(g)  Statutory  exclusions.  In 
quantifying  the  effects  of  the  injury,  the 
following  statutory  exclusions  shall  be 
considered,  as  provided  in  CERCLA 
sections  107(0.  (i).  and  (j).  that  exclude 
compensation  for  damages  to  natural 
resources  that  were  a  result  of: 

(1)  An  irreversible  and  irretrievable 
commitment  of  natiu-al  resources 
identified  in  an  environmental  impact 
statement  or  other  comparable 
environmental  analysis,  and  the 
decision  to  grant  the  permit  or  license 
authorizes  such  a  commitment,  and  the 
facility  was  otherwise  operating  within 
the  terms  of  its  permit  or  license; 

(2)  The  application  of  a  pesticide 
product  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  7  U.S.C.  135-135k;  or 

(3)  Any  other  federally  permitted 
release. 

(h)  Surface  water  resources.  (1)  The 
area  where  the  injured  surface  water 
resource  differs  from  baseline  shall  be 
determined  by  determining  the  areal 
extent  of  oil  or  hazardous  substances  in 
the  water  or  on  the  sediments. 

(2)(i)  Areal  variation  in  concentrations 
of  the  discharged  or  released  substances 
dissolved  in  or  floating  on  water, 
adhering  to  suspended  sediments,  or 
adhering  to  bed,  bank,  or  shoreline 
sediments  from  exposed  areas  should  be 
determined  in  sufficient  detail  to 
approximately  map  the  boundary 
separating  areas  with  concentrations 
above  baseline  from  areas  with 
concentrations  equal  to  or  less  than 
baseline. 

(ii)  The  size,  shape,  -and  location  of 
the  pliune  may  be  estimated  using  time 
of  travel  and  dispersion  data  obtained 
under  §  11.63  of  this  Part,  since  plumes 
of  dissolved  or  floating  substances  may 
be  rapidly  transported  and  dispersed  in 
surface  water. 

(3)  Water  and  sediment  samples  may 
be  collected  and  chemically  analyzed 
and  stage,  water  discharge,  or  tidal  flux 
measurements  made,  as  appropriate,  to 
collect  new  data  required  by  this 
section. 

(4](i]  Within  the  area  determined  in 
paragraph  (h)(2)  of  this  section  to  be 
above  baseline,  the  services  provided  by 
the  surface  water  or  sediments  that  are 
affected  should  be  determined.  This 
determination  may  include  computation 
of  volumes  of  water  or  sediments 
affected,  total  areas  of  water  or 
sediment  affected,  volume  of  water  used 


from  the  affected  surface  water 
resource,  or  other  appropriate  measures. 

(ii)  The  services  should  be  determined 
with  consideration  of  potential  effects 
on  downstream  resources  during  the 
recovery  period,  as  determined  in 
§  11.73  of  this  part,  resulting  from 
transport  of  dissolved  substances  and  of 
substances  adhering  to  sediments. 

(i)  Ground  water  resources.  (1)  The 
area  where  the  injured  ground  water 
resource  differs  from  baseline  should  be 
determined  by  determining  the  areal 
extent  of  oil  or  hazardous  substances  in 
water  or  geologic  materials  in  the 
unsaturated  zone  and  identified 
geohydrological  units,  which  are 
aquifers  or  confining  layers,  within  the 
assessment  area. 

(2)(i)  The  lateral  and  vertical  extent  of 
discharged  or  released  substances  in  the 
unsaturated  zone,  if  it  is  known  to  be 
exposed,  should  be  determined. 

(ii)  The  lateral  and  vertical  extent  of 
plumes  within  geohydrologic  units 
known  to  be  exposed  should  be 
determined.  Concentrations  of 
substances  within  and  adjacent  to  each 
plume  should  be  determined  in  sufficient 
detail  to  approximately  locate  the 
boimdary  separating  areas  with 
concentrations  above  baseline  from 
areas  with  concentrations  equal  to  or 
less  than  baseline. 

(3)  Water  or  geologic  materials  may 
be  sampled  and  chemically  analyzed,  or 
surface-geophysical  techniques  may  be 
used  for  collecting  new  data  required  by 
this  section.  General  verification  of  the 
plume  boundaries  by  chemical  analysis 
of  selected  water  samples  should  be 
done  if  boundary  locations  are  initially 
determined  by  surface-geophysical 
measurements. 

(4)(i)  Within  the  area  determined  in 
paragraph  (i)(2)(ii)  of  this  section  to  be 
above  baseline,  the  services  provided  by 
the  groimd  water  that  is  affected  should 
be  determined.  This  determination  may 
include  computation  of  the  volume  of 
water  affected,  volume  of  affected 
ground  water  pumped  from  wells, 
volume  of  affected  ground  water 
discharged  to  streams  or  lakes,  or  other 
appropriate  measures. 

(ii)  The  services  should  be  determined 
with  consideration  of  potential 
enlargement  of  the  plume  during  the 
recovery  period,  as  determined  in 
§  11.73  of  this  part,  resulting  from 
ground  water  transport  of  the 
substances. 

(iii)  The  effects  on  the  ground  water 
resource  during  the  recovery  period 
resulting  from  potential  remobilization 
of  discharged  or  released  substances 
that  may  be  adhering,  coating,  or 
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otherwise  bonding  to  geologic  materials 
should  be  considered. 

(j)  Air  resources.  The  area  where  the 
injured  air  resource  differs  from 
baseline  should  be  determined  by 
determining  the  geographical  area 
affected,  the  degree  of  impairment  of 
services,  and  the  period  of  time 
impairment  occurred. 

(k)  Geologic  resources.  The  area 
where  the  injured  geologic  resource 
differs  from  baseline  should  be 
determined  by  determining: 

(1]  The  surface  area  of  soil  with 
reduced  ability  to  sustain  the  growth  of 
vegetation  from  the  baseline  level; 

(2)  The  surface  area  or  volume  of  soil 
with  reduced  suitability  as  habitat  for 
biota  from  the  baseline  level; 

(3]  The  volume  of  geologic  resources 
that  may  act  as  a  source  of  toxic 
leachate; 

(4)  The  volume  of  geologic  resources 
eroded  by  water  or  wind  as  a  result  of 
the  discharge  or  release;  or 

(5)  The  tonnage  of  mineral  resources 
whose  access,  development,  or  use  is 
restricted  as  a  result  of  the  discharge  or 
release. 

(1)  Biological  resources.  (1)  The  extent 
to  which  the  injured  biological  resource 
differs  from  baseline  should  be 
determined  by  analysis  of  the 
population  or  the  habitat  or  ecosystem 
levels.  Although  it  may  be  necessary  to 
measure  populations  to  determine 
changes  in  the  habitats  or  ecosystems, 
and  vice  versa,  the  final  result  should  be 
expressed  as  either  a  population  change 
or  a  habitat  or  ecosystem  change  in 
order  to  prevent  double  counting  in  the 
economic  analysis.  This  separation  may 
be  ignored  only  for  resources  that  do  not 
interact  significantly  and  where  it  can 
be  demonstrated  that  double  counting  is 
being  avoided. 

(2)  Analyses  of  population  changes  or 
habitat  or  ecosystem  changes  should  be 
based  upon  species,  habitats,  or 
ecosystems  that  have  been  selected 
from  one  or  more  of  the  following 
categories: 

(i)  Species  or  habitats  that  can 
represent  broad-components  of  the 
ecosystem,  either  as  representatives  of  a 
particular  ecological  type,  of  a  particular 
food  chain,  or  of  a  particular  service; 

(ii)  Habitats  or  ecosystems  that  are 
special  resources,  as  defined  in  this  Part; 

(iii)  Species,  habitats,  or  ecosystems 
that  are  especially  sensitive  to  the  oil  or 
hazardous  substance  and  the  recovery 
of  which  will  provide  a  useful  indicator 
of  successful  restoration;  or 

[iv]  Species,  habitats,  or  ecosystems 
that  provide  especially  significant 
services,  even  though  they  may  not  be 
designated  as  special  resources. 


(3}  Analysis  of  populations,  habitats, 
or  ecosystems  shall  be  limited  to  those 
populations,  habitats,  or  ecosystems  for 
which  injury  has  been  determined  in  the 
Injury  Determination  phase  or  those  that 
can  be  linked  directly  through  services 
to  resources  for  which  injury  has  been 
so  determined.  Documentation  of  the 
service  link  to  the  injured  resource  must 
be  provided  in  the  latter  case. 

(4)  Population,  habitat,  or  ecosystem 
measurement  methods  that  provide  data 
that  can  be  interpreted  in  terms  of 
services  must  be  selected.  To  meet  this 
requirement,  a  method  should: 

(i)  Provide  numerical  data  that  will 
allow  comparison  between  the 
assessment  area  data  and  the  control 
area  or  baseline  data; 

(ii)  Provide  data  that  will  be  useful  in 
planning  restoration  or  replacement 
efforts  and  in  later  measuring  the 
success  of  those  efforts,  or  that  will 
allow  calculation  of  use  values;  and 

(iii)  Allow  correction,  as  apphcable, 
for  factors  such  as  dispersal  of 
organisms  in  or  out  of  the  assessment 
area,  differential  susceptibility  of 
different  age  classes  of  organisms  to  the 
analysis  methods  and  other  potential 
systematic  biases  in  the  data  collection. 

(5}  When  estimating  population 
differences  of  animals,  standard  and 
widely  accepted  techniques,  such  as 
census,  mark-recapture,  density  and 
index  methods,  and  other  estimation 
techniques  appropriate  to  the  species 
and  habitat  shall  be  used.  Frequencies 
of  injury  observed  in  the  population 
shall  be  measured  as  applicable. 

(i)  In  general,  methods  used  for 
estimates  of  wildlife  populations  should 
follow  recommendations  provided  in  the 
"Wildlife  Management  Techniques 
Manual,"  (4th  edition.  Wildlife  Society, 
1980,  available  from  the  Wildlife 
Society,  5410  Grosvenor  Lane,  Bethesda, 
MD  20814],  including  references  cited 
and  recommended  in  that  manual.  The 
specific  technique  used  need  not  be 
cited  in  that  manual,  but  should  meet  its 
recommendations  for  producing  reliable 
estimates  or  indices. 

(ii)  Measurement  of  age  structures,  life 
table  statistics,  or  age  structure  models 
generally  will  not  provide  satisfactory 
measurement  of  changes  due  to  a 
discharge  of  oil  or  release  of  a 
hazardous  substance  unless  there  is 
clear  evidence  that  the  oil  or  hazardous 
substance  has  differentially  affected 
different  age  classes  and  there  are 
reliable  baseline  age  structure  data 
available  for  the  population  being 
assessed. 

(iii]  Mortality  from  single  incidents 
may  be  used  to  estimate  changes  in 
populations  only  when  there  are 
available  baseline  population  data  for 


the  area,  so  that  the  proportion  lost  can 
be  estimated,  and  when  corrections  can 
be  made  for  potential  sampling  biases, 
such  as  natural  mortality  and  factors 
influencing  distribution  of  carcasses  and 
ability  of  investigators  to  find  them. 
Specific  techniques  for  measuring 
mortality  include  the  following: 

(A)  Fish  mortality  in  freshwater  areas 
may  be  estimated  from  counts  of 
carcasses,  using  methods  and  guidelines 
contained  in  Part  II  of  the  "Monetary 
Values  of  Freshwater  Fish  and  Fish-iOll 
Counting  Guidelines,"  (American 
Fisheries  Society  Special  Publication 
Number  13, 1982;  available  &om  the 
American  Fisheries  Society.  5410 
Grosvenor  Lane,  Suite  110.  Bethesda, 
MD  20814],  including  use  of  appropriate 
random  sampling  methods  and  tagged 
carcasses. 

(B)  Adaptation  of  the  techniques 
discussed  in  paragraph  (5)(iii)(A)  of  this 
section  for  counting  dead  aquatic  birds 
or  for  counting  marine  or  estuarine  fish 
or  birds  will  require  the  authorized 
official  to  document  the  methods  used  to 
avoid  sampling  biases. 

(C)  Fish  mortality  may  also  be 
estimated  by  use  of  an  in  situ  bioassay 
technique  that  is  similar  to  that 
identified  in  S  11.62(f)(4)(i)(C)  of  this 
part,  if  the  oil  or  hazardous  substance  is 
still  present  at  levels  that  resulted  in 
injury  and  if  appropriate  instream 
controls  can  be  maintained  at  control 
areas. 

(6)  Plant  populations  may  be 
measured  using  standard  techniques, 
such  as  population  density,  species 
composition,  diversity,  dispersion,  and 
cover. 

[7]  Forest  and  range  resources  may  be 
estimated  by  standard  forestry  and 
range  management  evaluation 
techniques. 

(8]  Habitat  quality  should  be 
measured  using  techniques  such  as  the 
Habitat  Evaluation  Procedures 
developed  and  used  by  the  U.S.  Fish  and 
Wildlife  Service  and  following  guidance 
and  training  material  developed  by  the 
U.S.  Fish  and  Wildlife  Service.  Western 
Energy  and  Land  Use  Team.  2726 
Redwing  Rd..  Fort  Collins.  CO  8052&- 
2899. 

§11.72    Quantification  phase— bM«lM 
safvicss  detsnninatlon. 

(a]  Requirements.  TTie  authorized 
official  shall  determine  the  physical 
chemical,  and  biological  baseline 
conditions  and  the  associated  baseline 
services  for  injured  resources  at  the 
assessment  area  to  compare  that 
baseline  with  conditions  found  in  §  11.71 
of  this  part. 
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(b)  General  guidelines.  Baseline  data 
shall  be  selected  according  to  the 
following  general  guidelines: 

(1)  Baseline  data  should  reflect 
conditions  that  would  have  been 
expected  at  the  assessment  area  had  the 
discharge  of  oil  or  release  of  hazardous 
substances  not  occurred,  taking  into 
account  both  natural  processes  and 
those  that  are  the  result  of  human 
activities. 

(2)  Baseline  data  should  include  the 
normal  range  of  physical,  chemical,  or 
biological  conditions  for  the  assessment 
area  or  injured  resource,  as  appropriate 
for  use  in  the  analysis  in  §  11.71  of  this 
part,  with  statistical  descriptions  of  that 
variability.  Causes  of  extreme  or 
unusual  values  in  baseline  data  should 
be  identified  and  described. 

(3)  Baseline  data  should  be  as 
accurate,  precise,  complete,  and 
representative  of  the  resource  as  the 
data  used  or  obtained  in  §  11.71  of  this 
part.  Data  used  for  both  the  baseline 
and  services  reduction  determinations 
must  be  collected  by  comparable 
methods.  When  the  same  method  is  not 
used,  comparability  of  the  data 
collection  methods  must  be 
demonstrated. 

(4)  Baseline  data  collection  shall  be 
restricted  to  those  data  necessary  for  a 
reasonable  cost  assessment.  In 
particular,  data  collected  should  focus 
on  parameters  that  are  directly  related 
to  the  injury  quantified  in  §  11.71  of  this 
part  and  to  potential  restoration  or 
replacement  of  the  injured  resource. 

(c)  Historical  data.  If  available  and 
applicable,  historical  data  for  the 
assessment  area  or  injured  resource 
should  be  used  to  establish  the  baseline. 
If  a  significant  length  of  time  has 
elapsed  since  the  discharge  or  release 
first  occurred,  adjustments  should  be 
made  to  historical  data  to  account  for 
changes  that  have  occurred  as  a  result 
of  causes  other  than  the  discharge  or 
release.  In  addition  to  specialized 
sources  identified  in  paragraphs  (g] 
through  (k)  of  this  section,  one  or  more 
of  the  following  general  sources  of 
historical  baseline  data  may  be  used: 

(1)  Environmental  Impact  Statements 
or  Environmental  Assessments 
previously  prepared  for  purposes  of  the 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321-4361,  similar 
documents  prepared  under  other  Federal 
and  State  laws,  and  background  studies 
done  for  any  of  these  documents; 

(2)  Standard  scientific  and 
management  literature  sources 
appropriate  to  the  resource; 

(3)  Computerized  data  bases  for  the 
resource  in  question; 

(4)  Public  or  private  landholders  in  the 
assessment  area  or  in  neighboring  areas: 


(5)  Studies  conducted  or  sponsored  by 
Federal  or  State  agencies  acting  as 
trustees  for  the  resource  in  question; 

(6]  Federally  sponsored  research 
identified  by  the  National  Technical 
Information  Service; 

(7)  Studies  carried  out  by  educational 
institutions;  and 

(8)  Other  similar  sources  of  data. 

(d)  Control  areas.  Where  historical 
data  are  not  available  for  the 
assessment  area  or  injured  resource,  or 
do  not  meet  the  requirements  of  this 
section,  baseline  data  should  be 
collected  horn  control  areas.  Historical 
data  for  a  control  area  should  be  used  if 
available  and  if  they  meet  the  guidelines 
of  this  secton.  Otherwise,  the  baseline 
shall  be  defined  by  field  data  from  the 
control  area.  Control  areas  shall  be 
selected  according  to  the  following 
guidelines,  and  both  field  and  historical 
data  for  those  areas  should  also  conform 
to  these  guidelines: 

(1)  One  or  more  control  areas  shall  be 
selected  based  upon  their  similarity  to 
the  assessment  area  and  lack  of 
exposure  to  the  discharge  or  release; 

(2)  Where  the  discharge  or  release 
occurs  in  a  medium  flowing  in  a  single 
direction,  such  as  a  river  or  stream,  at 
least  one  control  area  upstream  of  the 
assessment  area  shall  be  included, 
unless  local  conditions  indicate  such  an 
area  is  inapplicable  as  a  control  area; 

(3)  The  comparability  of  each  control 
area  to  the  assessment  area  shall  be 
demonstrated,  to  the  extent  technically 
feasible; 

(4)  Data  shall  be  collected  from  the 
control  area  over  a  period  sufficient  to 
estimate  normal  variability  in  the 
characteristics  being  measured  and 
should  represented  at  least  one  full 
cycle  normally  expected  in  that 
resource; 

(5)  Methods  used  to  collect  data  at  the 
control  area  shall  be  comparable  to 
those  used  at  the  assessment  area,  and 
shall  be  subject  to  the  quality  assurance 
provisions  of  the  Assessment  Plan; 

(6)  Data  collected  at  the  control  area 
should  be  compared  to  values  reported 
in  the  scientific  or  management 
literature  for  similar  resources  to 
demonstrate  that  the  data  represent  a 
normal  range  of  conditions;  and 

(7)  A  control  area  may  be  used  for 
determining  the  baseline  for  more  than 
one  kind  of  resource,  if  sampling  and 
data  collection  for  each  resource  do  not 
interfere  with  sampling  and  data 
collection  for  the  other  resources. 

(e)  Baseline  services.  The  baselii^e 
services  associated  with  the  physical, 
chemical,  or  biological  baseline  data 
shall  be  determined. 

(f)  Other  requirements.  The 
methodologies  in  paragraphs  (g)  through 


(k)  of  this  section  shall  be  used  for 
determining  baseline  conditions  for 
specific  resources  in  additon  to 
following  the  general  guidelines 
identified  in  paragraphs  (a)  through  (e) 
of  this  section.  If  a  particular  resource  is 
not  being  assessed  for  the  purpose  of  the 
Damage  Determination  phase,  and  data 
on  that  resource  are  not  needed  for  the 
assessment  of  other  resources,  baseline 
data  for  that  resource  shall  not  be 
collected. 

(g)  Surface  water  resources.  (1)  This 
paragraph  provides  additional  guidance 
on  determining  baselie  services  for 
surface  water  resources.  The  general 
guidance  provided  in  paragraphs  (a) 
through  (f)  of  this  section  should  be 
followed  before  beginning  any  work 
described  in  this  paragraph. 

(2)  Applicable  and  available  historical 
data  shall  be  gathered  to  determine 
baseline  conditions  for  the  surface 
water  resource  at  the  assessment  area. 
If  deemed  inadequate  for  determining 
baseline  conditions,  such  data  shall  be 
used  to  the  extent  technically  feasible  in 
designating  the  control  areas  described 
in  paragraph  (g)(3)  of  this  section  for  the 
surface  water  resource  determined  to  be 
injured. 

(3)  Control  areas  shall  be  selected  for 
the  surface  water  resource  subject  to  the 
general  criteria  in  paragraph  (d)  of  this 
section  and  additional  criteria  as 
follows: 

(i)  For  each  injured  stream  or  river 
reach,  a  control  area  shall  be  designated 
consisting  of  a  stream  or  river  reach  of 
similar  size,  that  is  as  near  to  the 
assessment  area  as  practical  and,  if 
practical,  that  is  upstream  from  the 
injured  resource,  such  that  the  channel 
characteristics,  sediment  characteristics 
and  streamflow  characteristics  are 
similar  to  the  injured  resource  and  the 
water  and  sediments  of  the  control  area, 
because  of  location,  have  not  have 
exposed  to  the  discharge  of  oil  or 
release  of  a  hazardous  substance. 

(ii)  For  each  injured  standing  water 
body,  such  as  a  marsh,  pond,  lake,  bay, 
or  estiu-ary,  a  control  area  shall  be 
designated  consisting  of  a  standing 
water  body  of  similar  size  that  is  as  near 
to  the  assessment  area  as  practical,  such 
that  the  sediment  characteristics  and 
inflow-outflow  characteristics  of  the 
control  area  are  similar  to  the  injured 
resource  and  the  water  and  sediments  of 
the  control  area,  because  of  location, 
have  not  been  exposed  to  the  discharge 
of  oil  or  release  of  a  hazardous 
substance. 

(4)(i)  Within  the  control  area  locations 
shall  be  designated  for  obtaining 
samples  of  water  and  sediments. 
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(ii]  The  water  discharge,  stage  or  tidal 
flux  shall  be  measured  and 
representative  water  and  sediments 
collected  as  follows: 

(A)  Measure  stage,  water  discharge, 
tidal  flux  as  appropriate,  at  the  same 
time  that  water  and  sediment  samples 
are  collected;  and 

(B)  Obtain  comparable  samples  and 
measurements  at  both  the  control  and 
assessment  areas  under  similar 
hydraulic  conditions. 

(iii)  Measurement  and  samples  shall 
be  obtained  as  described  in  this 
paragraph  in  numbers  sufficient  to 
determine: 

(A)  The  range  of  concentration  of  the 
substances  in  water  and  sediments; 

(B)  The  variability  of  concentration  of 
the  substances  in  water  and  sediments 
during  different  conditions  of  stage, 
water  discharge,  or  tidal  flux;  and 

(C)  The  variability  of  physical  and 
chemical  conditions  during  different 
conditions  of  stage,  water  discharge,  or 
tidal  flux  relating  to  the  transport  or 
storage  of  the  substances  in  water  and 
sediments. 

(5)  Samples  should  be  analyzed  from 
the  control  area  to  determine  the 
physical  properties  of  the  water  and 
sediments,  suspended  sediment 
concentrations  in  the  water,  and 
concentrations  of  oil  or  hazardous 
substances  in  water  or  in  the  sediments. 
Additional  chemical,  physical,  or 
biological  tests  may  be  made,  if 
necessary,  to  obtain  otherwise 
unavailable  data  for  the  characteristics 
of  the  resource  and  comparison  with  the 
injured  resource  at  the  assessment  area. 

(6)  The  median  and  interquartile  range 
of  the  available  data  or  the  test  results 
should  be  used  as  the  basis  of 
comparison  between  the  assessment 
and  control  areas. 

[7]  Additional  tests  may  be  made  of 
samples  from  the  control  area,  if 
necessary,  to  provide  otherwise 
unavailable  information  about  physical, 
chemical,  or  biochemical  processes 
occurring  in  the  water  or  sediments 
relating  to  the  ability  of  the  injured 
surface  water  resource  to  recover 
naturally. 

(h]  Ground  water  resources.  (1)  This 
paragraph  provides  additional  guidance 
on  determining  baseline  services  for 
ground  water  resources.  The  general 
guidance  provided  in  paragraphs  (a) 
through  (f)  of  this  section  should  be 
followed  before  beginning  any  work 
described  in  this  paragraph. 

(2)  Applicable  and  available  historical 
data  shall  be  gathered  to  determine 
baseline  conditions  for  the  ground  water 
resource  at  the  assessment  area.  If 
deemed  inadequate  for  determining 
baseline  conditions,  such  data  shall  be 


used  to  the  extent  technically  feasible  in 
designating  the  control  areas  described 
in  paragraph  (h)(3]  of  this  section  for  the 
ground  water  resource  determined  to  be 
injured. 

(3)  A  control  area  shall  be  designated 
subject  to  the  general  criteria  in 
paragraph  (d)  of  thiS  section  and  as  near 
to  the  assessment  area  as  practical,  such 
that,  within  the  control  area,  geological 
materials,  geohydrological  units,  and 
hydrologic  conditions  are  similar  to  the 
assessment  area,  and  ground  water 
resources  are  not  exposed  to  substances 
from  the  discharge  or  release. 

(4)  Within  the  control  area,  wells  shall 
be  identified  or  drilled,  designated  as 
control  wells,  to  obtain  representative 
ground  water  samples  for  analysis.  The 
location,  depth,  and  number  of  control 
wells  and  the  number  of  ground  water 
samples  collected  should  be  sufficient  to 
estimate  the  vertical  and  lateral 
variation  in  concentration  of  the 
substances  in  both  the  unsaturated  zone 
and  in  ground  water  from  geohydrologic 
units  similar  to  units  tested  in  the 
assessment  area. 

(i)  Representative  water  samples  from 
each  control  well  shall  be  collected  and 
analyzed.  The  analyses  should 
determine  the  physical  and  chemical 
properties  of  the  ground  water  relating 
to  the  occurrence  of  oil  or  hazardous 
substances. 

(ii]  If  the  oil  or  hazardous  substances 
are  commonly  more  concentrated  on 
geologic  materials  than  in  ground  water, 
representative  samples  of  geologic 
materials  from  aquifers  and  the 
unsaturated  zone,  as  appropriate,  should 
be  obtained  and  chemically  analyzed. 
The  location,  depth,  and  number  of 
these  samples  should  be  sufficient  to 
determine  the  vertical  and  lateral 
variation  in  concentration  of  the  oil  or 
hazardous  substances  absorbing  or 
otherwise  coating  geologic  materials  in 
the  control  area.  These  samples  may 
also  be  analyzed  to  determine  porosity, 
mineralogy,  and  lithology  of  geologic 
materials  if  these  tests  will  provide 
otherwise  unavailable  information  on 
storage  or  mobility  of  the  oil  or 
hazardous  substances  in  the  ground 
water  resource. 

(5)  The  median  and  interquartile  range 
of  available  data  or  the  test  results  on 
similar  geohydrologic  units  shall  be  used 
as  the  basis  of  comparison  between  the 
assessment  area  and  the  control  area. 

(6)  Additibnal  tests  may  be  made  of 
samples  from  the  control  area,  if 
necessary,  to  provide  otherwise 
unavailable  information  about  chemical, 
geochemical,  or  biological  processes 
occurring  in  the  ground  relating  to  the 
ability  of  the  injured  ground  water 
resource  to  recover  naturally. 


(i)  Air  resources.  (1)  This  paragraph 
provides  additional  guidance  on 
determining  baseline  services  for  air 
resources.  The  general  guidance 
provided  in  paragraphs  (a)  throu^  (f|  of 
this  section  should  be  followed  before 
beginning  any  work  described  in  this 
paragraph. 

(2)  Applicable  and  available  historical 
data  shall  be  gathered  on  ambient  air 
quality  and  source  emissions  to 
determine  baseline  conditions  for  the  air 
resource.  These  historical  data  may  be 
used  to  determine  baseline  conditions  if 
the  data  satisfy  the  general  guidelines  in 
paragraph  (d)  of  this  section  and  if  all 
the  following  criteria  are  met 

(i)  The  methodology  used  to  obtain 
these  historical  data  would  detect  the  oil 
or  hazardous  substance  at  levels 
appropriate  for  comparison  to  the 
concentrations  measured  in  §  11.71  of 
this  part; 

(ii)  The  effect  of  known  or  likely 
emission  sources  near  the  assessment 
area  other  than  the  source  of  the 
discharge  or  release  can  be  identified  or 
accounted  for  in  the  historical  data;  and 

(iii)  The  historical  data  show  that 
normal  concentrations  of  the  oil  or 
hazardous  substance  are  sufficiently 
predictable  that  changes  as  a  result  of 
the  discharge  or  release  are  likely  to  be 
detectable. 

(3)  If  historical  data  appropriate  to 
determine  baseline  conditions  at  the 
assessment  area  are  lacking,  one  or 
more  control  areas,  as  needed,  shall  be 
designated  subject  to  the  general  criteria 
of  paragraph  (d)  of  this  section  and  the 
following  addiitional  factors,  which  shall 
also  be  considered  in  establishing  a 
monitoring  schedule; 

(i)  Applicable  and  available  historical 
data  shall  be  used  to  the  extent 
technically  feasible  in  designating 
control  areas  or,  lacking  historical  data, 
the  factors  in  paragraph  (i)(3)(iii)  of  this 
section  shall  be  considered; 

(ii)  Control  areas  shall  be  spatially 
representative  of  the  range  of  air  quality 
and  meteorological  conditions  likely  to 
have  occurred  at  the  assessment  area 
during  the  discharge  or  release  into  the 
atmosphere;  and 

(iii)  The  following  additional  factors 
shall  be  considered: 

(A)  The  nature  of  the  discharge  or 
release  and  of  potential  alternative 
sources  of  the  oil  or  hazardous 
substance,  including  such  factors  as 
existing  sources,  new  sources, 
intermittent  sources,  mobile  sources, 
exceptional  events,  trends,  cycles,  and 
the  nature  of  the  material  discharged  or 
released; 

(B)  Enviromnental  conditions  affecting 
transport  such  as  wind  speed  and 
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direction,  atmospheric  stability, 
temperatiire,  humidity,  solar  radiation 
intensity,  and  cloud  coven  and 

(C)  Other  factors,  such  as  timing  of 
the  discharge  or  release,  use  patterns  of 
the  affected  area,  and  the  nature  of  the 
injury  resulting  from  the  discharge  or 
release. 

(4)(i)  The  preferred  measurement 
method  is  to  measure  air  concentrations 
of  the  oil  or  hazardous  substance 
directly  using  the  same  methodology 
employed  in  S  11-Tl  of  this  part. 

(ii)  Nonspecific  or  chemical  compound 
class  methodologies  may  be  used  to 
determine  baseline  generically  only  in 
situations  where  it  can  be  demonstrated 
that  measuring  indicator  substances  will 
adequately  represent  air  concentrations 
of  other  components  in  a  complex 
mixture. 

(j)  Geologic  resources.  (1)  This 
paragraph  provides  additional  guidance 
on  determining  baseline  services  for 
geologic  resources.  The  general 
guidance  provided  in  paragraphs  (a) 
through  (f)  of  this  section  should  be 
followed  before  beginning  any  work 
described  in  this  paragraph. 

(2)  Applicable  and  available  historical 
data  shall  be  gathered  to  determine 
baseline  conditions  for  the  geologic 
resource  at  the  assessment  area.  If 
deemed  inadequate  for  determining 
baseline  conditions,  such  data  shall  be 
used  to  the  extent  technically  feasible  in 
designating  the  control  areas  described 
in  paragraph  (j)(3]  of  this  section  for  the 
geologic  resource  determined  to  be 
injured. 

(3)  Control  areas  shall  be  selected  for 
geologic  resources  subject  to  the  general 
criteria  in  paragraph  (d)  of  this  section 
and  additional  criteria  as  follows: 

(i)  Similarity  of  exposed  soil  or 
geologic  material  in  the  assessment  area 
with  the  geologic  resource  in  the  control 
area  should  be  the  primary  factor  in 
selecting  the  control  area.  Other  factors, 
including  climate,  depth  of  ground 
water,  vegetation  type  and  area 
covered,  land  slope  and  land  area,  and 
hydraulic  gradients  and  spatial  relation 
to  source  should  be  comparable  to  the 
assessment  area. 

(ii)  The  control  area  shall  be  selected 
such  that  the  geologic  resource  in  the 
control  area  is  not  exposed  to  the     ' 
discharge  or  release. 

(4)(i)  A  sufHcient  nimiber  of  samples 
from  unbiased,  randomly  selected 
locations  in  the  control  area  shall  be 
obtained  in  order  to  characterize  the 
areal  variability  of  the  parameters 
measured.  Each  sample  should  be 
analyzed  to  determine  the  physical  and 
chemical  properties  of  the  geologic 
materials  relating  to  the  occurrence  of 
the  oil  or  hazardous  substance. 


Additional  chemical,  physical,  or 
biological  tests  may  be  made,  if 
necessary,  to  obtain  otherwise 
unavailable  data  for  the 
characterization  and  comparison  with 
the  injured  resource  at  the  assessment 
area.  ^ 

(u)  The  mean  and  standard  deviation 
of  each  parameter  measured  shall  be 
used  as  the  basis  of  comparison 
between  the  assessment  and  control 
areas. 

(k)  Biological  resources.  (1)  This 
paragraph  provides  additional  guidance 
on  determining  baseline  services  for 
biological  resources.  The  general 
guidance  provided  in  paragraphs  (a) 
through  (0  of  this  section  should  be 
followed  before  beginning  any  work 
described  in  this  paragraph. 

(2)  AppUcable  and  available  historical 
data  shall  be  gathered  to  determine 
baseline  conditions  for  the  biological 
resource  at  the  assessment  area  and 
should  include  both  population  and 
habitat  data  if  available.  These  data 
may  be  derived  from  the  data  sources 
identitied  in  paragraph  (c)  of  this 
section,  as  well  as  from  the  following: 

(i)  Aerial  photographs  or  maps 
showing  distribution  and  extent  of 
habitat  types  of  other  biological 
resources  before  the  discharge  or 
release; 

(ii]  Biological  specimens  in  systematic 
museum  or  herbarium  collections  and 
associated  records,  including  labels  and 
collectors'  field  notes:  and 

(iii)  Photographs  showing  the  nature 
of  the  habitat  before  the  discharge  or 
release  when  the  location  and  date  are 
well  documented. 

(3](i)  Control  areas  shall  be  selected 
for  biological  resources  subject  to  the 
general  criteria  in  paragraph  (d)  of  this 
section  and  additional  criteria  as 
follows: 

(A)  The  control  area  shall  be 
comparable  to  the  habitat  or  ecosystem 
at  the  assessment  area  in  terms  of 
distribution,  type,  species  composition, 
plant  cover,  vegetative  types,  quantity, 
and  relationship  to  other  habitats; 

(B)  Physical  characteristics  of  the 
control  and  assessment  areas  shall  be 
similar  and 

(C)  If  more  than  one  habitat  or 
ecosystem  type  is  to  be  assessed, 
comparable  control  areas  should  be 
established  for  each,  or  a  control  area 
should  be  selected  containing  those 
habitat  types  in  a  comparable 
distribution. 

(ii)  To  the  extent  they  are  available, 
historical  data  should  be  gathered  and 
used  for  the  control  area.  Lacking 
adequate  historical  data  for  both  the 
control  and  assessment  areas,  the 
control  areas  shall  be  used  for  the 


following  purposes,  as  appropriate  to 
the  quantification: 

(A)  To  measure  baseline  biota 
population  levels  or  habitat  or 
ecosystem  quality,  as  discussed  in 
§  11.71(1)  of  this  part;  and 

(B)  To  measure  the  natural  frequency, 
if  any,  of  the  injury  being  assessed  in 
imaffected  populations  or  to 
demonstrate  the  lack  of  that  injury  in 
unaffected  populations  if  these  have  not 
been  done  for  purposes  of  the  Injury 
Determination,  and  if  needed  for 
purposes  of  the  Quantification. 

(4)  In  addition,  a  control  area  should 
be  used  to  collect  control  specimens,  as 
needed,  for  the  Injury  Determination 
procedures. 

(5)  The  identity  of  species  for  which 
Damage  Determinations  will  be  made  or 
that  play  an  important  role  in  the 
assessment,  shall  be  confirmed  except 
in  the  case  where  collecting  the 
specimens  of  a  species  is  likely  to 
compromise  the  restoration  of  the 
species.  One  or  more  of  the  following 
methods  shall  be  used: 

(i)  Specimens  of  the  species  shall  be 
provided  to  an  independent  taxonomist 
or  systematic  biologist,  who  has  access 
to  a  major  systematic  biology  collection 
for  that  taxon,  and  who  shall  provide 
written  confirmation  of  their  identity  to 
the  species  level; 

(ii)  A  reference  collection  of 
specimens  of  the  species,  prepared  and 
preserved  in  a  way  standard  for 
systematic  collections  for  that  taxon. 
shall  be  maintained  at  least  through 
final  resolution  of  the  damage  action  at 
which  time  it  should  be  transfered  to  a 
major  systematic  biology  collection;  or 

(iii)  In  the  case  of  a  species  where 
collecting  specimens  is  likely  to 
compromise  the  recovery  or  restoration 
of  that  species  population,  the 
authorized  ofBcial  shall  determine  and 
use  an  alternative  method  for  confirming 
species  identity  that  will  be  consistent 
with  established  management  goals  for 
that  species. 

$11.73    Quantlflcetlon  phase    rssource 
racoverabWty  analysts. 

(a)  Requirement.  The  time  needed  for 
each  injured  resource  to  recover  to  the 
state  that  the  authorized  official 
determines  services  are  restored  to 
baseline  levels  shall  be  estimated.  The 
time  estimated  for  recovery  or  any 
lesser  period  of  time  as  determined  in 
the  Assessment  Plan  shall  be  used  as 
the  recovery  period  for  purposes  of 
§  11.35  and  the  Damage  Determination 
phase  of  this  part. 

(1)  In  all  cases,  the  amount  of  time 
needed  for  recovery  if  no  restoration 
efforts  are  undertaken  beyond  response 
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actions  performed  or  anticipated  shall 
be  estimated.  This  time  period  shall  be 
used  as  the  "No  Action-Natural 
Recovery"  period  for  purposes  of  i  11.82 
and  S  11.84(g)(2)(ii). 

(2)  The  estimated  time  for  recovery 
shall  be  included  in  any  alternatives  for 
restoration,  as  developed  in  9  11-81  of 
this  part,  and  the  data  and  process  by 
which  these  recovery  times  were 
estimated  shall  be  docimiented. 

(b)  Restoration  not  feasible.  If  the 
authorized  official  determines  that 
restoration  will  not  be  technically 
feasible,  as  that  phrase  is  used  in  this 
Part,  the  reasoning  and  data  on  which 
this  decision  is  based  shall  be 
documented  as  part  of  the  justification 
for  any  replacement  alternatives  that 
may  be  considered  or  proposed. 

(c)  Estimating  recovery  time.  (1)  The 
time  estimates  required  in  paragraph  (a) 
of  this  section  shall  be  based  on  the  best 
available  information  and  where 
appropriate  may  be  based  on  cost- 
effective  models.  Information  gathered 
may  come  from  one  or  more  of  the 
following  sources,  as  applicable: 

(i)  Published  studies  on  the  same  or 
similar  resources; 

(ii)  Other  data  sources  identified  in 
S  11.72  of  this  part; 

(iii)  Experience  of  managers  or 
resource  specialists  with  the  injured 
resource; 

(iv]  Experience  of  managers  or 
resource  specialists  who  have  dealt  with 
restoration  for  similar  discharges  or 
releases  elsewhere;  and 

(v)  Field  and  laboratory  data  from 
assessment  and  control  areas  as 
necessary. 

(2)  The  following  factors  should  be 
considered  when  estimating  recovery 
times: 

(i)  Ecological  succession  patterns  in 
the  area; 

(ii)  Growth  or  reproductive  patterns, 
life  cycles,  and  ecological  requirements 
of  biological  species  involved,  including 
their  reaction  or  tolerance  to  the  oil  or 
hazardous  substance  involved; 

[iii]  Bioaccumulation  and  extent  of  oil 
or  hazardous  substances  in  the  food 
chain; 

(iv]  Chemical,  physical,  and  biological 
removal  rates  of  the  oil  or  hazardous 
substance  from  the  media  involved, 
especially  as  related  to  the  local 
conditions,  as  well  as  the  nature  of  any 
potential  degradation  or  decomposition 
products  from  the  process  including: 

(A]  Dispersion,  dilution,  and 
volatilization  rates  in  air,  sediments, 
water,  or  geologic  materials; 

(B)  Transport  rates  in  air,  soil,  water, 
and  sediments; 


(C)  Biological  degradation  or 
decomposition  rates  and  residence  times 
in  living  materials; 

(D]  Soil  or  sediment  properties  and 
adsorption-desorption  rates  between 
soil  or  sediment  components  and  water 
or  air; 

(E)  Soil  surface  runoff,  leaching,  and 
weathering  processes;  and 

(F]  Local  weather  or  climatological 
conditions  that  may  affect  recovery 
rates. 

§11.80    Damage  Determination  phase— 


(a)  Requirement.  (1)  The  authorized 
ofHcial  shall  estimate  the  damages 
resulting  from  the  discharge  of  oil  or 
release  of  a  hazardous  substance  based 
upon  the  information  provided  in  the 
Quantification  Determination  and  the  - 
guidance  provided  in  the  Damage 
Determination  phase. 

(2)  The  Damage  Determination  phase 
consists  of  §  11.80 — general;  S  11-81 — 
restoration  methodology;  S  11.82 — 
Restoration  Methodology  Plan;  S  11.83 — 
use  value  methodologies;  and  S  11-84 — 
implementation  guidance. 

(b)  Purpose.  The  purpose  of  the 
Damage  Determination  phase  is  to 
estimate  the  amount  of  money  to  be 
sought  for  compensation  for  injury  to 
natural  resources  resulting  from  a 
discharge  of  oil  or  release  of  a 
hazardous  substance. 

(c)  Steps  in  the  Damage 
Determination  phase.  Based  upon  the 
decisions  arrived  at  in  the  Economic 
Methodology  Determination  prepared  in 
S  11.35  of  this  part,  as  the  part  of  the 
Assessment  Plan  concerning  the 
appropriate  measure  of  damages  to  be 
employed  during  the  Damage 
Determination  phase,  the  authorized 
official  shall  use  either  the  restoration 
methodology  provided  in  §  11.81  of  this 
part  or  one  of  the  use  value 
methodologies  provided  in  §  11.83  of  this 
part  to  calculate  damages.  For 
assessments  that  use  the  restoration 
methodology,  a  Restoration 
Methodology  Plan  described  in  §  11.82 
of  this  part  shall  be  prepared.  The 
guidance  provided  in  §  11.84  of  this  part 
shall  be  followed  in  implementing  either 
the  restoration  methodology  or  one  of 
the  use  value  methodologies. 

(d)  Completion  of  the  Damage 
Determination.  Upon  completion  of  the 
Damage  Determination  phase,  the  type  B 
assessment  is  completed.  The  results  of 
the  Damage  Determination  phase  shall 
be  documented  in  the  Report  of 
Assessment  described  in  §  11.90  of  this 
part. 


S  11-81    Damage  DetanmnaBon 
restoration  methodology. 

(a)  Requirement.  The  guidance 
provided  in  this  section  shall  be 
followed  when  estimating  damages 
based  upon  restoration  or  replacem«it 
costs. 

(b)  Diminution  of  uses.  Damages 
based  on  restoration  or  replacement 
costs  may  include  any  diminution  of  use 
values,  as  described  in  {  11.84,  of  this 
part,  occiuring  during  the  recovery 
period  as  determined  in  S  11.73  of  this 
part. 

(c)  Measurement  (1)  Restoration  or 
replacement  measures  are  limited  to 
those  actions  that  restore  or  replace  the 
resource  services  to  no  more  than  its 
baseline,  that  is,  the  without-a- 
dischaige-or-release  condition  as 
determined  in  S  11.72  of  this  part 

(2)  The  resource  services  previously 
provided  by  the  injured  resource  in  its 
baseline  condition  shall  be  identified  in 
accordance  with  S  11.72  of  this  part  and 
compared  with  those  services  provided 
by  the  injured  resource,  that  is,  the  witb- 
a-discharge-or-release  condition.  All 
estimates  of  the  with-a-discharge-or- 
release  condition  shall  incorporate  the 
ability  of  the  resource  to  recover  as 
determined  in  §  11.73  of  this  part 

(d)  Alternatives.  (1)  Alternative 
methods  to  achieve  the  restoration  or 
replacement  of  the  resource  services 
shall  be  developed.  Alternative  methods 
may  range  from  the  replacement  of 
individual  resources  to  modification  or 
restoration  of  a  habitat  or  other 
resource. 

(2)  Selection  of  the  cost-effective 
restorationor  replacement  methodology 
shall  be  docimiented  in  the  Restoration 
Methodology  Plan  as  required  in  i  11.82 
of  this  part. 

(e)  Evaluation.  [1]  TTje  costs  of  the 
alternative  restoration  or  replacement 
methods  developed  in  (d]  above  shall  be 
evaluated.  When  an  alternative  requires 
the  replacement  of  a  resource,  local 
prices  should  be  used  when  available 
for  those  resources. 

[2]  In  determining  the  costs  of 
resortation  or  replacement  the 
acquisition  of  land  for  Federal 
management  should  be  used  only  if  this 
acquisition  would  represent  the  sole 
viable  method  of  obtaining  the  lost 
services. 

(f)  Damages.  (1)  The  damage  amount 
as  measured  by  restoration  or 
replacement  is  the  cost  to  accomplish 
the  cost-effective  alternative  that 
provides  the  lost  services. 

(2]  All  restoration  or  replacement 
techniques,  management  methods,  and 
methodologies  must  be  technically 
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feasible,  as  that  phrase  is  used  in  this 
part. 


911J2    Demags  Dtsmilnstloo— 
msioraoon  ■•  u  luuoiogy  rian. 

(a)  Requirement.  In  instances  where 
the  authorized  official  has  determined, 
based  upon  the  Economic  Methodology 
Determination  in  §  11.35  of  this  part, 
that  restoration  or  replacement  costs 
will  form  the  basis  of  the  measure  of 
damages,  a  Restoration  Methodology 
Plan  shall  be  developed  in  accordance 
with  the  requirements  of  this  section. 

(b)  Purposes.  The  purposes  of  the 
Restoration  Methodology  Plan  are  to 
ensure  that  the  restoration  or 
replacement  alternative  that  forms  the 
basis  of  the  measure  of  damages  is  cost- 
effective  and  to  serve  as  a  basis  for  the 
more  detailed  restoration  or 
replacement  plan  that  shall  be 
completed  after  a  damage  award. 

(cj  Uses  of  the  Plan.  (1)  The  expected 
.present  value  of  the  costs  of  the 
restoration  or  replacement  alternative 
selected  shall  be  used  as  the  measure  of 
damages  in  any  action  or  claim  for 
damages  under  CERCLA  or  the  CWA. 

(2)(i)  The  Restoration  Methodology 
Plan,  updated  and  otherwise  revised  to 
reflect  new  information,  shall  be  used  as 
the  basis  of  any  restoration  or 
replacement  decision  or  plans  that  may 
be  developed  after  the  damage  award 
has  been  made. 

(ii)  For  purposes  of  submitting  claims 
against  the  Fund,  the  requirements  of  40 
CFR  306.22  will  need  to  be  fulfilled 
before  restoration  work  is  authorized. 

(d)  Plan  content.  (1)  The  Restoration 
Methodology  Plan  shall  describe  all 
management  actions  or  resource 
acquisitions  to  be  taken  consistent  with 
the  restoration  or  replacement  decisions. 

(2)(i]  The  Restoration  Methodology 
Plan  shall  include  a  range  of  restoration 
and  replacement  alternatives  that 
restore  the  lost  services  to  no  more  than 
their  baseline  level.  These  alternatives 
shall  include  a  "No  Action-Natural 
Recovery"  alternative  and  other 
alternatives  that  reflect  varying  rates  of 
recovery,  management  actions,  and 
resource  acquisitions. 

(ii)  The  "No  Action-Natural  Recovery" 
alternative  shall  be  based  upon  the 
determination  made  in  §  11.73(a)(1)  of 
this  part  concerning  the  ability  of  the 
resource  to  recover  without  additional 
actions  beyond  those  response  actions 
taken  or  anticipated  under  the  NCP. 

(iii)  The  development  of  the 
alternatives  should  be  consistent  with 
the  requirements  of  any  Federal  or  State 
statue  concerning  the  injured  resoiuxe, 
should  consider  techniques  currently 
available  in  the  biological  and  physical 
sciences,  engineering,  or  economic  and 


other  management  sciences,  and  should 
consider  the  long-term  and  indirect 
impacts  of  the  restoration  or 
replacement  on  other  resoiuxes. 

(iv)(A)  An  alternative  that  requires 
the  acquisition  of  land  for  Federal 
management  shall  not  be  developed 
unless  in  the  |udgement  of  the  Federal 
agency  acting  as  trustee  such 
acquisition  constitutes  the  only  viable 
method  of  obtaining  the  lost  services. 

(B)  If  the  acquistion  of  land  for 
Federal  management  constitutes  the 
only  viable  method  of  obtaining  the  lost 
services,  the  appropriation  process  must 
be  included  in  the  scheduling  of  such 
acquisition  since  funding  for  such 
acquisition  will  have  to  be  obtained 
through  appropriations. 

(3)(i)  The  Restoration  Methodology 
Plan  shall  be  of  sufRcient  detail  to 
evaluate  the  alternatives  for  the  purpose 
of  selecting  the  cost-effective  method  of 
restoring  or  replacing  the  lost  services. 

(ii)  The  cost-effecitve  alternative, 
shall  be  determined  in  accordance  with 
the  following: 

(A)  The  description  of  the  alternatives 
shall  include  cost  and  timing  of 
expenditures; 

(B)  The  guidance  provided  for 
discount  rates  in  S  11.84(e)  of  this  Part 
shall  be  used;  and 

(C)  The  guidance  provided  for 
calculating  the  diminution  of  use  values 
over  the  period  of  time  required  for 
restoration  or  replacement  in  §  11.84(g) 
of  this  part. 

(e)  Plan  development.  (1)  In 
developing  the  Restoration  Methodology 
Plan,  the  guidance  provided  in  §  11.81  of 
this  part  shall  be  followed. 

(2)(i)  The  Restoration  Methodology 
Plan  shall  be  made  available  for  review 
by  any  identified  potentially  responsible 
party,  other  Federal  or  State  agencies 
acting  as  trustees,  other  affected  Federal 
or  State  agencies,  and  any  other 
interested  member  of  the  public  for  a 
period  of  at  least  30  calendar  days 
before  the  authorized  ofBcial's  final 
decision  on  selection  of  the  alternative. 

(ii)  Comments  received  from  any 
identified  potentially  responsible  party, 
other  Federal  or  State  agencies  acting  as 
trustees,  other  affected  Federal  or  State 
agencies,  or  any  other  interested 
members  of  the  public,  together  with 
any  responses  that  the  agency  may 
develop,  shall  be  included  in  the  Report 
of  Assessment  described  in  S  11-90  of 
this  pari. 

(3)  The  Restoration  Methodology  Plan 
may  be  combined  with  other  similar 
plans  or  may  be  expanded  to 
incorporate  requirements  from 
procedures  required  under  other 
portions  of  CERCLA  or  the  CWA  or 
from  other  Federal  or  State  statutes 


applicable  to  restoration  or  replacement 
of  the  injured  resource,  so  long  as  the 
requirements  of  this  section  are  fulfilled. 

(f)  Selection  of  alternative.  (1)  The 
cost-effective  alternative  shall  be 
selected  as  the  basis  for  the  measure  of 
damages  from  among  those  evaluated  in 
the  Restoration  Methodology  Plan. 

(2)  The  authorized  official  has  the 
responsibility  for  the  final  approval  of 
selection  of  die  appropriate  restoration 
or  replacement  alternative. 


{11.83    Damage  Determination  I 
use  value  methoddogle*. 

(a)  Requirement.  (1)  The 
methodologies  listed,  or  other 
methodologies  that  meet  the  acceptance 
criteria  provided  in  this  section,  shall  be 
used  to  estimate  damages  based  on  a 
diminution  of  use  values. 

(2)  In  estimating  use  values,  either  a 
marketed  or  nonmarketed  resources 
methodology,  as  described  in 
paragraphs  (c)  and  (d)  of  this  section 
shall  be  used. 

(3)  In  using  the  nonmarketed  resource 
methodologies  in  paragraph  (d)  of  this 
section,  the  applicable  guidance  on  the 
travel  cost,  contingent  valuation,  and 
unit  value  methodologies  found  in 
"National  Economic  Development  (NED) 
Benefit  Evaluation  Procedures," 
(Procedures),  (in  Economic  and 
Environmental  Principles  and 
Guidelines  for  Water  and  Related  Land 
Resources  Implementation  Studies, 
Chapter  II,  Section  VII,  Appendices  1-3, 
U.S.  Department  of  the  Interior,  Water 
Resources  Council,  Washington,  DC, 
1984,  DOI/WRC/-«4/01;  available  from 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161:  No.  PB  84-199- 
405),  and  any  changes  hereafter  issued 
shall  be  followed. 

(4)  Nothing  in  this  section  precludes 
the  use  of  different  methodologies  for 
separate  damage  estimates  for  different 
resources. 

(b)  Use  values.  (1)  For  the  purposes  of 
this  part,  use  values  are  the  value  to  the 
public  of  recreational  or  other  public 
uses  of  the  resource,  as  measured  by 
changes  in  consumer  surplus,  any  fees 
or  other  payments  collectable  by  the 
government  for  a  private  party's  use  of 
the  natural  resource,  and  any  economic 
rent  accruing  to  a  private  party  because 
the  government  does  not  charge  a  fee  or 
price  for  the  use  of  the  resource. 

(2)  In  instances  where  the  Federal  or 
State  agency  acting  as  trustee  is  the 
majority  operator  or  controller  of  a  for- 
or  not-for-profit  enterprise,  and  the 
injury  to  the  natural  resource  results  in  a 
loss  to  such  an  enterprise,  that  portion 
of  the  lost  income  due  the  agency  from 
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this  enterprise  resulting  directly  or 
indirectly  from  the  injury  to  the  natural 
resource  may  be  included  as  a  measure 
of  damages  under  this  Part. 

[c]  Marketed  resource  methodologies. 
(1)  A  determination  shall  be  made  as  to 
whether  the  market  for  the  resource  is 
reasonably  competitve.  Unless  the 
authorized  official  determines  that  the 
market  for  the  resource  is  not 
reasonable  competitive,  the  diminution 
in  the  market  price  of  resource  shall  be 
used  to  estimate  the  damages  to  the 
injured  resource.  This  methodology  shall 
be  referred  to  as  the  market  price 
methodology. 

(2)(i]  When  the  authorized  official 
determines  that  the  market  price 
methodology  is  not  appropriate,  the 
appraisal  methodology  shall  be  used  if 
sufHcient  information  exists.  Damages 
should  be  measured,  to  the  extent 
possible*  in  accordance  with  the 
applicable  sections  of  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisition"  (Uniform  Appraisal 
Standards),  (Interagency  Land 
Acquisition  Conference,  Washington, 
DC,  1973;  available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402:  Stock  Number 
052-059-00002-0),  and  any  changes 
hereafter  issued.  The  measure  of 
damages  under  this  methodology  shall 
be  the  difference  between  the  with-  and 
without-injury  appraisal  value. 

(ii)  In  conflicts  between  guidance 
provided  in  this  Part  and  guidance 
provided  in  the  Uniform  Appraisal 
Standards,  the  guidance  in  this  Part 
shall  govern. 

(d)  Nonmarketed  natural  resource 
methodologies.  (1)  Only  when  the 
authorized  official  has  determined  that 
neither  the  market  price  nor  the 
appraisal  methodology  is  appropriate 
shall  the  methodolgies  hsted  in  this 
section  or  those  that  meet  the 
acceptance  criteria  in  paragraph  (d)(7) 
of  this  section  be  used  to  estimate  a 
diminution  of  use  value  for  the  purposes 
of  this  Part. 

(2)  If  the  lost  resource  is  an  input  to  a 
production  process,  which  has  as  an 
output  a  product  with  a  well-defined 
market  price,  the  factor  income 
methodology  can  be  used.  This 
methodology  should  be  used  to  estimate 
the  economic  rent  associated  with  the 
use  of  a  resource  in  the  production 
process  and  is  sometimes  referred  to  as 
the  "reverse  value  added"  method.  The 
factor  income  methodology  should  be 
used  to  measure  the  in-place  value  of 
the  resource. 

(3)  The  travel  cost  methodology  may 
be  used  to  estimate  a  value  for  the  use 
of  a  specific  area.  An  individual's 


incremental  travel  costs  to  an  area  are 
used  as  a  proxy  for  the  price  of  the 
services  of  that  area.  Damages  to  the 
area  are  the  difference  between  the 
value  of  the  area  with  and  without-a- 
discharge-or-release.  When  regional 
travel  cost  models  exist,  they  should  be 
used  if  appropriate. 

(4)  Hedonic  pricing  methodologies 
may  be  used  to  estimate  the  value  of  a 
resource.  These  methodologies  can  be 
used  to  determine  the  value  of 
nonmarketed  resources  by  an  analysis 
of  private  market  choices.  The  demand 
for  nonmarketed  natural  resources  is 
thereby  estimated  indirectly  by  an 
analysis  of  commodities  that  are  traded 

.  in  a  market. 

(5)  The  contingent  valuation 
methodology  includes  all  techniques 
that  set  up  hypothetical  markets  to  elicit 
an  individual's  economic  valuation  of  a 
natural  resource.  This  methology  can 
survey  consumptive,  option,  and 
existence  values.  The  use  of  this  method 
to  estimate  option  and  existence  values 
should  be  used  only  if  the  authorized 
official  determines  that  no  other 
valuation  technique  will  be  feasible. 

(6)  Unit  values  are  preassigned  dollar 
values  for  various  types  of  nonmarketed 
recreational  or  other  experiences  by  the 
pubUc.  Where  feasible,  regional  unit 
values  and  unit  values  that  closely 
resemble  the  recreational  or  other 
experience  lost  should  be  used. 

(7)  Nonmarketed  resource 
methodologies  that  measure  use  values 
in  accordance  with  willingness  to  pay  or 
willingness  to  accept,  in  a  cost-effective 
manner,  are  acceptable  methodologies 
to  estimate  damages  under  this  Part. 

§  11. 84    Damage  Determination  phase- 
implementation  guidance. 

(a)  Requirement.  The  damage 
estimation  methodologies  in  §  11.81  and 
§  11.83  of  this  part  should  be 
implemented  following  the  appropriate 
guidance  in  this  section  and  that  in 

§  11.35  of  this  part. 

(b)  Determining  uses.  (1)  Before 
estimating  damages  based  on  the 
diminution  of  use  values  under  §  11.83  of 
this  part,  the  uses  made  of  the  resource 
services  identified  in  the  Quantification 
phase  should  be  determined. 

(2)  Only  committed  uses,  as  that 
phrase  is  used  in  this  part,  of  the 
resource  of  services  over  the  recovery 
period  will  be  used  to  measure  the 
change  from  the  baseline  resulting  from 
injury  to  a  resource.  The  baseline  uses 
must  be  reasonably  probable,  not  just  in 
the  realm  of  possibility.  Purely 
speculative  uses  of  the  injured  resource 
are  precluded  from  consideration  in  the 
estimation  of  damages. 


(3)(i)  When  resources  or  resource 
services  have  mutually  exclusive  uses, 
the  highest-and-best  use  of  the  injured 
resource  or  services,  as  determined  by 
the  authorized  official  shall  be  used  as  ' 
the  basis  of  the  analyses  required  in  this 
part.  This  determination  of  the  highest- 
and-best  use  must  be  consistent  with  the 
requirements  of  paragraph  (b)(2)  of  this 
section. 

(ii)  If  the  uses  of  the  resource  or 
service  are  not  mutually  exclusive,  the 
sum  of  damages  should  be  determined 
from  individual  services.  However  the 
sum  of  the  projected  damages  from 
individual  services  must  be  consistent 
with  the  resulting  projected  total  use  of 
those  services. 

(c)  Double  counting.  (1)  Double 
counting  of  damages  should  be  avoided. 
Double  counting  means  that  a  benefit  or 
cost  has  been  counted  more  than  once  in 
the  economic  analysis. 

(2)  Natural  resource  damages  are  the 
residual  to  be  determined  by 
incorporating  the  effects,  or  anticipated 
effects,  of  any  response  actions.  To 
avoid  one  aspect  of  double  counting,  the 
effects  of  response  actions  shall  be 
factored  into  the  analysis  of  damages.  If 
response  actions  will  not  be  completed 
until  after  the  assessment  has  been 
initiated,  the  anticipated  effects  of  such 
action  should  be  included  in  the 
assessment. 

(d)  Uncertainty.  (1)  When  there  are 
significant  uncertainties  concerning  the 
assumptions  required  to  implement  the 
selected  damage  methodology, 
reasonable  alternative  assumiptions 
should  be  examined.  In  such  cases, 
uncertainty  should  be  handled  explicitly 
in  the  analysis  and  documented.  The 
uncertainty  should  be  incorporated  in 
the  estimates  of  benefits  and  costs. 

(2)  To  incorporate  this  uncertainty,  a 
range  of  probability  estimates  for  the 
important  assumptions  used  in  the 
methodology  should  be  determined.  In 
these  instances,  the  damage  estimate 
shall  be  the  net  expected  present  value 
of  (1)  restoration  or  replacement  costs, 
or  (2)  diminution  of  use  values. 

(e)  Discounting.  (1)  Where  possible, 
damages  should  be  estimated  in  the 
form  of  an  expected  present  value  dollar 
amount.  In  order  to  perform  this 
calculation,  a  discount  rate  must  be 
selected. 

(2)  The  discount  rate  to  be  used  is  that 
specified  in  OMB  "Circular  A-94 
Revised,"  and  any  changes  hereafter 
issued. 

(f)  Substitutability.  In  calculating  the 
diminution  of  use  values,  the  estimates 
of  the  ability  of  the  public  to  substitute 
uses  for  those  of  the  injured  services 
should  be  incorporated.  This 
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substitutability  shall  be  estimated  only 
if  the  potential  beneHts  from  an  increase 
in  accuracy  are  greater  than  the 
potential  costs. 

(g)  Diminution  of  use  in  restoration  or 
replacement.  (1)  If  restoration  or 
replacement  is  to  form  the  basis  of  the 
measure  of  damages,  the  diminution  of 
use  values  during  the  period  of  time 
required  to  obtain  restoration  or 
replacement  may  also  be  included  in  the 
measure  of  damages. 

(2)  To  calculate  the  diminution  of  use 
values  during  the  period  of  time  required 
to  obtain  restoration  or  replacement,  the 
procedures  described  below  should  be 
followed.  It  is  not  necessary  that  they  be 
followed  in  sequence. 

(i)  The  ability  of  the  resource  to 
recover  over  the  recovery  period  should 
be  estimated.  This  estimate  includes 
estimates  of  natural  recovery  rates  as 
well  as  recovery  rates  that  reflect 
management  actions  or  resource 
acquistions  to  achieve  restoration  or 
replacement. 

(ii)  A  recovery  rate  should  be  selected 
for  this  analysis  that  is  based  upon  cost- 
effective  management  actions  or 
resource  acquisitions,  including  a  "No 
Action-Natural  Recovery"  alternative. 
After  the  recovery  rate  is  estimated,  the 
diminution  is  use  values  should  be 
estimated. 

(iii)  The  rate  at  which  the  uses  of  the 
injured  resource  will  be  restored  through 
the  restoration  or  replacement  of  the 
services  should  be  estimated.  This  rate 
may  be  discontinuous,  that  is,  no  uses 
are  restored  until  the  services  are 
restored,  or  continuous,  that  is, 
restoration  of  uses  will  be  a  function  of 
the  level  and  rate  restoration  or 
replacement  of  the  services.  Where 
practicable,  the  supply  of  and  demand 
for  the  restored  services  should  be 
analyzed,  rather  than  assuming  that  the 
services  will  be  utilized  at  their  full 
capacity  at  each  period  of  time  in  the 
analysis.  These  use  values  should  be 
discounted  using  the  rate  described  in 
paragraph  (e)(2)  of  this  section.  This 
estimate  is  the  expected  present  value  of 
uses  obtained  through  restoration  or 
replacement. 

(iv)  The  use  of  the  resource  that  would 
have  occurred  in  the  absence  of  the 
discharge  or  release  should  be 
estimated.  This  estimated  should  be 
done  in  accordance  with  the  procedures 
in  §  11.72  of  this  part.  These  uses  should 
be  estimated  over  the  same  period  using 
the  same  discount  rate  as  that  specified 
in  paragraph  (e)(2)  of  this  section.  This 
amount  is  the  expected  present  value  of 
uses  forgone. 

(v)  Subtraction  of  the  present  value  of 
uses  obtained  through  restoration  or 
replacement  from  the  expected  present 


value  of  uses  forgone  gives  the  amount 
of  compensation  that  may  be  included,  if 
positive,  in  a  measure  of  damages 

(h)  Incorporating  natural  recovery  in 
use  values.  If  use  values  will  form  the 
measure  of  damages,  the  natural  ability 
of  the  resource  to  recover  as  determined 
in  §  11.73  of  this  part  shall  be  used  to 
estimate  the  diminution  of  use  values. 
The  same  procedures  as  those  in 
pararaph  (g)(2)  of  this  section  should  be 
followed  to  determine  the  diminution  of 
use  values,  except  that  only  the  natural 
rate  of  recovery,  as  determined  by  the 
analysis  required  in  §  11.73  of  this  part, 
and  any  normal  management  actions, 
shall  be  used. 

(i)  Scope  of  the  analysis.  (1)  The 
authorized  official  must  determine  the 
scope  of  the  analysis  in  order  to 
estimate  a  diminution  of  use  values. 

(2)  In  assessments  where  the  scope  of 
analysis  is  Federal,  only  the  diminution 
of  use  values  to  the  Nation  as  a  whole 
should  be  counted. 

(3)  In  assessments  where  the  scope  of 
analysis  is  at  the  State  level,  only  the 
diminution  of  use  values  to  the  State 
should  be  counted. 

Subpart  F— Post-Assessment  Phase 

§  11.90    Post-assessment  phase— Report 
of  Assessment 

(a)  Requirement.  (1)  At  the  conclusion 
of  either  a  type  A  or  type  B  assessment, 
the  authorized  official  shall  prepare  a 
Report  of  Assessment  that  shall  consist 
of  the  Preassessment  Screen 
Determination,  the  Assessment  Plan, 
and  the  requirements  of  paragraphs  (2) 
or  (3)  of  this  paragraph  as  appropriate. 

(2)  l?oi  a  type  A  assessment 
conducted  in  accordance  with  the 
guidance  in  Subpart  D  of  this  part,  the 
Report  of  Assessment  shall  include  the 
results  of  that  assessment. 

(3)  For  a  type  B  assessment  conducted 
in  accordance  with  the  guidance  in 
Subpart  E  of  this  part,  the  Report  of 
Assessment  shall  consist  of  all  the 
documentation  supporting  the 
determinations  required  in  the  Injury 
Determination  phase,  the  Quantification 
phase,  and  the  Damage  Determination 
phase,  and  specifically  including  the  test 
results  of  any  and  all  methodologies 
performed  for  the  Injury  Determination 
and  the  Quantification  phases.  Where 
the  basis  for  the  measure  of  damages  is 
restoration  or  replacement  costs,  the 
Restoration  Methodology  Plan  shall  also 
be  included  in  the  Report  of 
Assessment. 

(b)  The  Report  of  Assessment  shall 
constitute  the  administrative  record  of 
the  assessment  for  purposes  of  judicial 
review  or  administrative  consideration. 


§  11.91    Post-sssessment  phase— demand. 

(a)  Requirement  and  content.  At  the 
conclusion  of  the  assessment  the 
authorized  official  shall  present  to  the 
responsible  party  a  demand  in  writing 
for  a  sum  certain,  representing  the 
damages  determined  in  accordance  with 
the  requirements  and  guidance  of  S  11.80 
and  including  the  reasonable  cost  of  the 
assessment,  delivered  in  such  a  manner 
as  will  establish  the  date  of  receipt.  The 
demand  shall  adequately  identify  the 
Federal  or  State  agency  asserting  the 
claim,  the  general  location  and 
description  of  the  injured  resource, 
identiHcation  of  the  type  of  discharge  or 
release  determined  to  have  resulted  in 

'  the  injuries,  and  the  damages  sought 
from  that  party. 

(b)  Report  of  Assessment.  The 
demand  letter  shall  include  the  Report 
of  Assessment  as  an  attachment. 

(c)  Rebuttable  presumption.  Wlien 
performed  by  a  Federal  agency  in 
accordance  with  this  part,  the 
assessment  of  damages  and  the  resulting 
Damage  Determination  supported  by  a 
complete  administrative  record  of  the 
assessment  including  the  Report  of 
Assessment  as  described  in  §  11.90  of 
this  part,  shall  have  the  force  and  effect 
of  a  rebuttable  presumption  on  behalf  of 
any  claimant  in  any  judicial  or 
adjudicatory  administrative  proceeding 
under  CERCLA  or  section  311  of  the 
CWA. 

§  1 1.92    Post-assessment  phase- 
restoration  fund. 

(a)  Fund  establishment.  Upon  award 
of  damages  pursuant  to  section 
107(a)(4)(C)  of  CERCLA,  the  responsible 
party  or  parties  shall  set  up  an  interest 
bearing  account  payable  in  trust  to  the 
Federal  or  State  agency  acting  as  trustee 
into  which  the  responsible  party  or 
parties  shall  deposit  all  sums  awarded 
as  damages  for  injury  to  natural 
resources  except  as  provided  in 
paragraphs  (b)  and  (cj  of  this  section. 

(b)  Land  acquisition  funds.  Any  funds 
awarded  for  the  purpose  of  acquiring 
land  for  Federal  management  shall  be 
deposited  in  the  United  States  Treasury. 
Federal  agencies  shall  acquire  land  for 
Federal  management  solely  with  funds 
appropriated  for  that  purpose.. 

(c)  Reimbursement  for  costs.  Sums 
awarded  as  reimbursement  for  the 
reasonable  costs  of  conducting  the 
assessment  shall  be  payable  to  the 
appropriate  treasury  of  the  Federal  or 
State  agency  that  incurred  the  costs. 

(d)  Adjustments.  In  establishing  the 
account  pursuant  to  paragraph  (a)  of  this 
section,  the  calculation  of  expected 
present  value  reflected  in  the  measure  of 
damages  shall  be  reviewed  and  adjusted 
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in  accordance  with  the  guidance 
provided  in  §  11.84(g](2)(iii)  of  this  part, 
(e)  Payments  from  fund.  Funds  shall 
be  paid  out  of  the  account  established 
pursuant  to  paragraph  [a]  of  this  section 
only  for  those  actions  described  in  the 
Restoration  Plan  required  by  S  11.93  of 
this  part. 

§  11 .93    Post-asMSsment  phase— 
RMtoration  Plan. 

(a)  Upon  determination  of  the  amount 
of  the  award  of  a  natural  resource 
damage  claim  as  authorized  by  section 
107(a)(4)(C)  of  CERCLA,  the  authorized 
official  shall  prepare  a  Restoration  Plan 
as  described  in  section  lll(i)  of 
CERCLA.  If  the  measure  of  damages 
was  determined  in  accordance  with  the 
guidance  in  §  11.81  of  this  part,  the  plan 
shall  be  based  upon  the  Restoration 
Methodology  Plan  described  in  §  11.82 
of  this  part.  If  the  measure  of  damages 
was  determined  using  any  of  the 
methodologies  described  in  §  11.83  of 


this  part,  the  plan  shall  describe  how  the 
funds  will  be  used  to  address  natural 
resources,  specifically  what  restoration, 
replacement,  or  acquisition  of  the 
equivalent  resources  will  occnir.  The 
Restoration  Plan  shall  be  prepared  in 
accordance  with  the  guidance  set  forth 
in  §  11.82  of  this  part. 

(b)  No  restoration  activities  should  be 
conducted  by  Federal  agencies  that 
would  incur  ongoing  expenses  in  excess 
of  those  that  would  have  been  incurred 
under  baseline  conditions  and  that 
cannot  be  funded  by  the  amoimt 
included  in  the  trust  fund  established 
pursuant  to  §  11.92(a)  of  this  part  unless 
such  additional  fimds  are  appropriated 
through  the  normal  appropriations 
process. 

Appendix  I — Methods  for  Estimating  the 
Areas  of  Ground  Water  and  Surface 
Water  Exposure  During  the 
Pressessment  Screen 

This  appendix  provides  metkods  for 


estimating,  as  required  in  §  11.25  of  this  Part, 
the  areas  where  exposure  of  ground  water  or 
surface  water  resources  may  have  occurred 
or  are  likely  to  occur.  These  methods  may  he 
used  in  the  absence  of  more  complete 
information  on  the  ground  water  or  surface 
water  resources. 

Ground  water 

The  longitudinal  path  length  (LPL)  factors 
in  table  1  are  to  be  applied  in  estimating  the 
area  potentially  exposed  downgradient  of  the 
known  limit  of  exposure  or  of  the  boundary 
of  the  site.  Estimates  of  lateral  path  width 
(LPW)  are  to  be  used  when  the  LPW  exceeds 
the  width  of  the  plume  as  detennined  from 
available  data,  or  when  the  width  of  the 
*  plume  at  the  boundary  of  the  site  is  estimated 
as  less  than  the  LPW.  In  the  absence  of  data 
to  the  contrary,  the  largest  values  of  VPL  and 
LPW  consistent  with  the  geohydrologic  data 
available  shall  be  used  to  make  the  estimates 
required  in  the  preassessment  screen.  An 
example  cximputation  using  the  LPL  and  LPW 
factors  follows  table  1. 
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Table  1  —  Factors  for  Estimation  of  Areas  Potentially  Exposed  Via  the 
Ground  Water  Pathway 


Aquifer   Porosity/Hyd. 
Type      Conductivity 

Factor 

(miles/year) 

Hydraulic 
Gradient 
Estimate 
(feet/mile 

) 

Time  since 

Release 

Began 

(in  years) 

Longitudinal 
Path  Length 
(in  feet) 

Lateral 
Path  Widtl 
(in  feet) 

Sand       50 

X 
X 

X 
X 
X 

X 

X 

X 

X 

X 

"  X 
"  X 

■  X 

\  X 

X 

X 

X 

X 

s 

LPW-0.2LPL 

Sand+siltO.5 

LPW-0.3LPL 

Gravel     6000 

LPW=0.2LPL 

Sandstone  0.01 

LPW-0.4LPL 

Shale      3x10-6 

LPW-0.8LPL 

Karst,      10 

LPW-0.2LPL 

Limestone, 
or  Dolomite 

Limestone   0.01 

LPW-0.4LPL 

or  Dolomite 
Fractured  0.3 
Crystalline 
Rocks 

Dense      1x10"^ 

Crystalline 

Rocks 

LPW-0.3LPL 
LPW=K).8LPL 
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Example  of  Computation  for  Estimating  the 
Area  Potentially  Exposed  via  Ground  Water 
Pathway 

A  release  of  hazardous  substances  occurs 
from  a  facility  located  in  a  glacial  valley. 
Available  data  indicate  the  release  may  have 
occurred  intermittently  over  a  period  of 
almost  1  year,  although  only  one  well  about 
300  feet  downgradient  of  the  facility 
boundary  had  detectable  quantities  of 
contaminants.  The  contaminated  well  is 
screened  in  the  water  table  aquifer  composed 
of  gravelly  sands.  The  facility  boundary 
nearest  the  contaminated  well  is  almost  3,000 
feet  in  length,  but  a  review  of  available  data 
determined  the  release  is  probably  localized 
along  a  50D-foot  section  of  the  boundary 
where  a  stream  leaves  the  facility.  Available 
water  table  date  indicate  hydraulic  gradients 
in  the  valley  range  from  0.005  feet/mile  up  to   ■ 
0.25  feet/mile  near  pumping  wells.  No 
pumping  wells  are  known  to  be  located  near 
the  release,  and  a  mean  hydraulic  gradient  of 
0.1  feet/mile  is  estimated  in  the  vicinity  of  the 
release  site.  Using  the  gravel  factor  from 
table  1,  the  LPL  and  LPW  are  estimated: 
eOOO  X  0.1  X 1 = 600  feet  (LPL)  and 
600X0.2=120  feet  (LPW). 
Since  the  estimated  LPW  (120  feet)  is  less 
than  the  plume  width  (500  feet)  determined 
from  other  available  data,  the  greater  number 
is  used  to  compute  the  area  potentially 
exposed: 

(1)  600  feet  X  500  feet  =  300,000  square  feet 
(about  6.9  acres). 

The  available  information  allows  an  initial 
determination  of  area  potentially  exposed  via 
the  ground  water  pathway  to  be  estimated: 

(2)  300  feet  X  500  feet  =  150,000  square  feet 
(about  3.5  acres). 

The  total  area  potentially  exposed  is  the 
sum  of  (1)  and  (2):  6.9+3.5=10.4  acres. 

Surface  water 

The  area  of  surface  water  resources 
potentially  exposed  should  be  estimated  by 


applying  the  principles  included  in  the 
examples  provided  below. 

Example  1 — A  release  occurs  and  most  of 
the  oil  or  hazardous  substance  enters  a  creek, 
stream,  or  river  instantaneously  or  over  a 
short  time  interval  (pulse  input  is  assumed). 
The  maximum  concentration  at  any 
downstream  location,  past  the  initial  mixing 
distance,  is  estimated  by: 
Cp=25(Wi)/T'X5) 

where  Cp  is  the  peak  concentration,  in 
milligrams/liter  (mg/L), 
Wi  is  the  total  reported  (or  estimated)  weight 

of  the  undiluted  substance  released,  in 

pounds, 
Q  is  the  discharge  of  the  creek,  stream,  or 

river,  in  cubic  feet/second,  and 
T  is  the  time,  in  hours,  when  the  peak 

concentration  is  estimated  to  reach  a 

downstream  location  L,  in  miles  from  the 

entry  point. 

The  time  T  may  be  estimated  from: 
T=1.467(L)/Vp  where  T  and  L  are  deflned  as 
above  and  Vp  is  the  mean  stream  velocity,  in 
feet  per  second. 

The  mean  stream  velocity  may  be 
estimated  &om  discharge  measurements  or 
from  estimates  of  channel  slope  S  (foot  drop 
per  foot  distance  downstream)  and  estimates 
of  discharge  Q  (defined  above)  using  the 
following  equations: 
for  pool  and  riffle  reaches  Vp=O.38(Q'^*0 

fgaM.  or 

for  channel-controlled  reaches 

Vp=2.69(Q»»~»')(S'^'»). 
As  the  peak  concentrations  become 
attenuated  by  downstream  transport,  the 
plume  containing  the  released  substance 
becomes  elongated.  The  time  the  plume  might 
take  to  pass  a  particular  point  downstream 
may  be  estimated  using  the  following 
equation:  D=92.5xl0«Wi/(Q  Cp)  where  D  is 
the  time  estimate,  in  hours,  and  Wi,  Cp,  and 
Q  are  defined  above. 


Example  2 — A  release  occurs  and  most  of 
the  oil  or  hazardous  substance  enters  a  creek, 
stream,  or  river  very  slowly  or  over  a  long 
time  period  (sustained  input  assumed).  The 
maximum  concentration  at  any  downstream 
location,  past  the  initial  mixing  distance,  is 
estimated  by:  c=C(q)/(Q+q)  where  c  is  the 
maximum  downstream  concentration,  in  mg/ 
U 
C  is  the  average  concentration  of  the  released 

substance  during  the  period  of  release,  in 

mg/L, 
Q  is  the  discharge  rate  of  the  release  into  the 

streamflow,  in  cubic  feet/second,  and 
q  is  the  discharge  rate  of  the  streamflow  into 

which  the  contaminant  flows,  in  cubic  feet/ 

second. 
For  the  above  computations,  the  initial 
mixing  distance  may  be  estimated  by: 
L=(1.7xiO-5)v(B»)/(dV*)(8'/*)  where  Lis 
the  initial  mixing  distance,  in  miles, 

V  is  the  mean  stream  velocity,  in  ft/s, 

B  is  the  average  stream  surface  width,  in  ft, 
d  is  the  mean  depth  of  the  stream,  in  ft,  and 
s  is  the  water-surface  slope,  in  ft/ft. 

Example  3 — A  release  occurs  and  the  oil  or 
hazardous  substance  enters  a  pond,  lake, 
reservoir,  or  coastal  body  of  water.  The 
concentration  of  soluble  released  substance 
in  the  surface  water  body  may  be  estimated 
by:  c=C(v/V)  where  c  is  the  estimated 
concentration  of  the  released  substance,  in 
mg/L. 
C  is  the  average  concentration  of  the  released 

substance  during  the  period  of  the  release, 

in  mg/L, 

V  is  the  total  volume  of  substance  released,  in 
volometric  units,  and 

V  is  the  volume  of  the  surface  water  body,  in 
the  same  volumetric  units  used  for  v. 

[FR  Doc.  85-30098  Filed  12-19-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaUonsI  Institutes  of  Hssitti 

RscdnoNMHit  DNA  Advisory 
CunNiiillss,  Mssting 

Pursuant  to  Pub.  L  92-463,  notice  is 
Hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health, 
Building  31C,  Conference  Room  10,  9CXX) 
Rockville  Pike,  Bethesda,  Maryland 
20892,  on  January  277 1986,  from  9:00  a.m. 
to  adjournment  at  approximately  5:00 
p.m.  This  meeting  will  be  open  to  the 
public  to  discuss: 
Scientific  issues  in  hiunan  somatic-cell 

gene  therapy; 
Containment  for  retroviruses; 
Exchange  list  for  gram  positive  bacteria; 
Amendment  of  Guidelines;  and 
Other  matters  to  be  considered  by  the 

Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  William  J.  Gartland,  Jr.,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee,  National  Institutes  of 
Health,  Building  31,  Room  3B10. 
telephone  (301)  496-6051,  will  provide 
materials  to  be  discussed  at  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

Dated:  December  2, 1985. 
Batty  Beverdige, 

Committee  Management  Officer,  NIH. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  PR  39592] 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  Usts  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  DNA  recombinant 
molecide  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
intemational.  have  elected  to  follow  the 


NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 
[FR  Doc.  85-30115  Filed  12-19-65:  8:45  am] 

BNJJNQ  CODE  4140-4)1-11 


Recombinant  DNA  Rsssarch; 
Proposed  Actions  Under  Guidelines 

agency:  National  Institutes  of  Health, 
PHS.  DHHS. 

action:  Notice  of  Proposed  Actions 
Under  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH] 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
After  consideration  of  these  proposals 
and  comments  by  the  NIH  Recombinant 
DNA  Advisory  Committee  (RAG)  at  its 
meeting  on  January  27, 1986,  the  Director 
of  the  National  Institutes  of  Health  will 
issue  decisions  on  these  proposals  in 
accord  with  the  Guidelines. 

date:  Comments  must  be  received  by 
January  21, 1986. 

AOORESS:  Written  comments  and 
recommendations  should  be  submitted 
to  the  Director,  Office  of  Recombinant 
DNA  Activities,  Building  31,  Room  3B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  All  comments  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m.  Comments  received 
by  close  of  business  January  21, 1986, 
will  be  reproduced  and  distributed  to 
the  RAC  for  consideration  at  its  January 
27, 1986,  meeting. 

FOR  FURTHER  INFORMATION: 

Background  documentation  and 
additional  information  can  be  obtained 
from  Drs.  Stanley  Barban  and  Elizabeth 
Milewski,  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301]  496- 
6051. 

SUPPLEMENTARY  INFORMATION!  The 
National  Institutes  of  Health  will 
consider  the  following  actions  under  the 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 


I.  Proposal  to  Modify  the  NIH 
Guidelines  to  Spedflcally  Refer  to 
Recombinant  RNA 

The  Recombinant  DNA  Advisory 
Committee  (RAC)  has  discussed 
whether  Aie  NIH  Guidelines  should 
explicitly  state  that  recombinant  RNA 
(e.g.,  retroviral  vectors)  is  covered  by 
the  NIH  Guidelines,  particularly  in  the 
case  of  human  gene  therapy  protocols. 
Accordingly,  a  RAC  working  group  has 
composed  a  proposal  to  modify  Section 
III-A-4,  Section  III-B-3,  and  Section  III- 
B-4-a  of  the  NIH  Guidelines  to 
specifically  refer  to  recombinant  RNA. 
That  proposal  would  modify  these 
sections  n  the  following  manner: 

A.  Section  III-A-4  of  Section  III-A, 
Experiments  that  Require  RAC  Review 
and  NIH  and  IBC  approval  Before 
Initiation,  currently  reads  as  follows: 

III-A-4.  Deliberate  transfer  of  recombinant 
DNA  or  dFiA  derived  from  recombinant  DNA 
into  human  subjects  (21).  The  requirement  for 
RAC  review  should  not  be  considered  to 
preempt  any  other  required  review  of 
experiments  with  human  subjects. 
Institutional  Review  Board  (IRB)  review  of 
the  proposal  should  be  completed  before 
submission  to  NIH. 

Under  the  working  group  proposal. 
Section  III-A-4  would  be  modified  to 
read  as  follows: 

IlI-A-4.  Deliberate  transfer  of  recombinant 
DNA  or  DNA  or  RAN  derived  from 
recombinant  DNA  into  human  subjects  (21). 
The  requirement  for  RAC  review  should  not 
be  considered  to  preempt  any  other  required 
review  of  experiments  with  human  subjects. 
Institutional  Review  Board  (IRB)  review  of 
the  proposal  should  be  completed  before 
submission  to  NIH. 

B.  Section  III-B-3  of  Section  III-B, 
Experiments  that  Require  IBC  Approval 
Before  Initiation,  currently  reads  as 
follows: 

III-B-3.  Experiments  Involving  the  Use  of 
Infectious  Animal  or  Plant  Viruses  or 
Defective  Animal  or  Plant  Viruses  in  the 
Presence  of  Helper  Virus  in  Tissue  Culture 
Systems. 

Caution:  Special  care  should  be  used  in  the 
evaluation  of  containment  levels  for 
experiments  which  are  likely  to  either 
enhance  the  pathogenicity  (e.g.,  insertion  of 
host  oncogene]  or  to  extend  the  host  range 
(e.g.,  introduction  of  novel  control  elements) 
of  viral  vectors  under  conditions  which 
permit  a  productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
raising  the  physical  containment  by  at  least 
one  level. 

Note. — Recombinant  DNA  molecules  which 
contain  less  than  two-thirds  of  the  genome  of 
any  eukaryotic  virus  (ail  virus  from  a  single 
Family  (17]  being  considered  identical  (19)] 
may  be  considered  defective  and  can  be  used 
in  the  absence  of  helper  under  the  conditions 
specified  in  Section  UI-C. 
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Under  the  working  group  proposal. 
Section  III-B-3  would  be  modified  to 
read  as  follows: 

IIl-B-3.  Experiments  Involving  the  Use  of 
Infectious  Animal  or  Plant  DNA  or  UNA 
Viruses  or  Defective  Animal  or  Plant  DNA  or 
RNA  Viruses  in  the  Presence  of  Helper  Virus 
in  Tissue  Culture  Systems. 

Caution:  Special  care  should  be  used  in  the 
evaluation  of  containment  levels  for 
experiments  which  are  likely  to  either 
enhance  the  pathogenicity  (e.g.,  insertion  of  a 
host  oncogene]  or  to  extend  the  host  range 
(e.g.,  introduction  of  novel  control  elements) 
of  viral  vectors  under  conditions  which 
permit  a  productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
raising  the  physical  containment  by  at  least 
one  level. 

Note. — Recombinant  DNA  molecules  or 
RNA  molecules  derived  therefrom  which 
contain  less  than  two-thirds  of  the  genome  of 
any  eukaryotic  virus  (all  virus  from  a  single 
Family  (17)  being  considered  identical  (19)) 
may  be  considered  defective  and  can  be  used 
in  the  absence  of  helper  under  the  conditions 
specified  in  Section  Ill-C. 

C.  Section  III-B-4-a  of  Section  III-B. 
Experiments  that  Require  IBC  Approval 
Before  Initiation,  currently  reads  as 
follows: 

III-B-4-a.  DNA  from  any  sources  except 
for  greater  than  two-thirds  of  a  eukaryotic 
viral  genome  may  be  transferred  to  any  non- 
human  vertebrate  organism  and  propagated 
under  conditions  of  physical  containment 
comparable  to  BLl  and  appropriate  to  the 
organism  under  study  (2).  It  is  important  that 
the  investigator  demonstrate  that  the  fraction 
of  the  viral  genome  being  tuilized  does  not 
lead  to  productive  infection.  A  USDA  permit 
is  required  for  work  with  Class  5  agents  (18, 
20). 

Under  the  working  group  proposal. 
Section  III-B-4-a  would  be  modified  to 
read  as  follows: 

III-B-*-a.  Recombinant  DNA  or  RNA 
molecules  derived  therefrom  from  any  source 
except  for  greater  than  two-thirds  of  a 
eukaryotic  viral  genome  may  be  transferred 
to  any  non-human  vertebrate  organism  and 
propagated  under  conditions  of  physical 
containment  comparable  to  BLl  and 
appropriate  to  the  organism  under  study  (2). 
It  is  important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
genome  being  utilized  does  not  lead  to 
productive  infection.  A  USDA  permit  is 
required  for  work  with  Class  5  agents  (18. 
20)." 

II.  Proposal  to  Modify  Appendbc  C  of  the 
NIH  Guidelines 

Section  III-D-5  of  the  NIH  Guidelines 
states  that  certain  classes  of 
recombinant  DNA  molecules  are  exempt 
".  .  .  if  the  Director,  NIH,  with  advice  of 
the  RAC,  after  appropriate  notice  and 
opportunity  for  public  comment,  finds 
that  they  do  not  present  a  significant 
risk  to  health  or  the  environment.  .  .  ." 


These  classes  of  experiments  are  listed 
in  Appendix  C. 

A  RAC  Working  Group  on  Gram 
Positive  Bacteria  has  now  suggested  that 
a  new  section  be  added  to  Appendix  C. 
That  new  section  would  be  entitled 
Appendix  C-V,  Extrachromosomal 
Elements  of  Gram  Positive  Organisms. 
The  current  Appendix  C-V,  Footnotes 
and  References  of  Appendix  C,  would 
be  renumbered  Appendix  C-VI  imder 
the  proposal. 

The  Working  Group  on  Gram  Positive 
Bacteria  has  suggested  proposed 
Appendix  C-V  read  as  follows: 

Recombinant  DNA  molecules  derived 
entirely  from  extrachromosomal 
elements  of  the  organisms  listed  below 
(including  shuttle  vectors  constructed 
from  vectors  described  in  Appendix  C), 
propagated  and  maintained  in 
organisms  listed  below  are  exempt  from 
these  Guidelines. 
Bacillus  subtilis 
Bacillus  pumilus 
Bacillus  licheniformis 
Bacillus  thuringiensis 
Bacillus  cereus 
Bacillus  amyloliquefaciens 
Bacillus  brevis 
Bacillus  natto 
Bacillus  niger 
Bacillus  aterrimus 
Bacillus  amylosacchariticuB 
Bacillus  anthracis 
Bacillus  globigii  ,, 

Bacillus  megaterium 
Staphylococcus  aureus 
Staphylococcus  epidermindis 
Staphylococcus  camosus 
Clostridium  acetobutyhcum 
Pediococcus  damnosus 
Pediococcus  pentosaceus 
Pediococcus  acidilactici 
Listeria  grayi 
Listeria  murrayi 
Listeria  monocytogenes 
Streptococcus  pyogenes 
Streptococcus  agalactiae 
Streptococcus  sanguis 
Streptococcus  salivarious 
Streptococcus  cremoris 
Streptococcus  pneumoniae 
Streptococcus  avium 
Streptococcus  faecalis. 
Streptococcus  anginosus 
Streptococcus  sobrinus 
Streptococcus  lactis 
Streptococcus  mutans 
Streptococcus  equisimilis 
Streptococcus  thermophylus 
Streptococcus  milleri 
Streptococcus  durans 
Streptococcus  mitior 
Streptococcus  ferus 

Exceptions. 

Experiments  described  in  Section  III-A 
which  require  specific  RAC  review  and  NIH 
approval  before  initiation  of  the  experiment. 

Large-scale  experiments  (e.g.,  more  than  10 
liters  of  culture)  require  prior  IBC  review  and 
approval  (see  section  III-B-5). 


Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the  biosynthesis 
of  molecules  toxic  for  vertebrates  (see 
Appendix  F). 

The  Working  Group  on  Gram  Positive 
Bacteria  also  suggested  the  first 
paragraph  of  Appendix  C-4V, 
Experiments  involving  Bacillus  subtilis 
Host-  Vector  Systems,  be  modified.  Tlxat 
paragraph  currently  reads  as  follows: 

Any  asporogenic  Bacillus  subtilis  strain 
which  does  not  revert  to  a  sporeformer  with  a 
frequency  greater  than  10  '  can  be  used  for 
cloning  DNA  with  the  exception  of  those 
experiments  listed  t>elow.  Indigenous 
Bacillus  plasmids  and  phages  whose  host- 
range  does  not  include  Bacillus  cereus  or 
Bacillus  anthracis  may  be  used  as  vectors. 

The  second  sentence  of  that 
paragraph  would  be  deleted  and  the 
paragraph  would  read  as  follows: 

Any  asporogenic  Bacillus  subtilis  strain 
which  does  not  revert  to  a  sporeformer  with  a 
frequency  greater  than  10  '  can  t>e  used  for 
cloning  DNA  with  the  exception  of  those 
experiments  listed  l>elow. 

in.  Proposed  Revision  of  AppemBx  C-l 

Dr.  Robert  Simpson,  Chair  of  the  NIH 
Institutional  Biosafety  Committee,  has 
requested  a  modification  of  Appendix 
C-I,  Exemptions  Under  section  IlI-DS. 
In  proposing  this  modification,  Dr. 
Simpson  said: 

A  great  number  of  experiments  are 
currently  carried  out  which  involve  the  use  of 
'shuttle'  vectors  containing  small  amounts  of 
eukaryotic  viral  DNA  together  «vith  bacterial 
plasmid  sequences;  such  recombinant  DNA 
constructions  can  replicate  in  either  bacteria 
or  tissue  culture  cells.  These  vectors  are  used 
for  cloning  and  for  expression  studies. 
Examples  of  the  types  of  viral  sequences 
utilized  are  the  SV40  origin  of  replication, 
splice  junction,  polyadenylation  signal, 
herpes  thymidylate  kinase  gene,  etc.  Such 
recombinant  molecules  are  not  capable  of 
generating  infectious  virus. 

Currently  the  Guidelines  require 
registration  of  any  experiment  in  which  any 
eukaryotic  viral  sequences  are  propagated  in 
tissue  culture  cells.  [The  NIH  IBC  feels]  this  is 
not  necessary  and  would  like  to  propose  .  .  . 
revision  to  Appendix  C-I.  .  .  . 

Appendix  C-I  currently  reads: 

Appendix  C-I.  Recombinant  DNAs  in 
Tissue  Culture.  Pecombinant  DNA 
molecules  derived  entirely  from  non- 
viral  components  (that  is,  no  component 
is  derived  from  a  eukaryotic  virsus]  that 
are  propagated  and  maintained  in  cells 
in  tissue  culture  are  exempt  from  these 
Guideline  with  the  exceptions  listed 
below. 

Exceptions. 

Experiments  described  in  section  III-A 
which  require  specific  RAC  review  and  NIH 
approval  before  initiation  of  the  experiment. 
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Experiments  involving  DNA  from  Class  3,  4 
or  5  organisms  (1)  or  cells  known  to  be 
infected  with  these  agents. 

Experiments  involving  the  deliberate 
introduction  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F). 

Dr.  Simpson  suggested  Appendix  C-I 
be  modified  to  read  as  follows: 

Appendix  C-I.  Recombinant  DNAs  in 
Tissue  Culture.  Recombinant  DNA  molecules 
that  are  propagated  and  maintained  in  cells 
in  tissue  culture  are  exempt  from  these 
Guidelines  with  the  exceptions  listed  below. 

Exceptions 

Experiments  described  in  section  lU-A 
which  require  specific  RAC  review  and  NIH 
approval  before  initiation  of  the  experiment. 

Experiments  involving  DNA  from  Class  3, 
4,  or  5  organisms  (1)  or  cells  known  to  be 
infected  with  these  agents. 

Experiments  involving  the  deliberate 
introduction  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F]- 

Experiments  involving  DNA  molecules 
which  contain  more  than  two-thirds  of  a 
primate  retroviral  genome. 

rv.  Proposal  to  Modify  Appendbc  J. 
Federal  Interagency  Advisory 
Committee  on  Recombinant  DNA 
Research,  of  the  NIH  Guidelines 

In  a  memorandum  dated  November 
25, 1985,  Dr.  Bernard  Talbot,  Deputy 
Director  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases,  noted 
that  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(49  FR  46266]  devotes  Appendix  )  to  a 
description  of  the  Federal  Interagency 
Advisory  Committee  on  Recombinant 
DNA  Research.  Appendix  ]  lists  those 
departments  and  agencies  which  had 
representation  on  this  committee  as  of 
December  1980. 

Dr.  Talbot  said  this  committee  met 
from  1976  to  1980  but  has  not  met  since 
1980.  Recently  another  interagency 
committee,  the  Biotechnology  Science 
Coordinating  Committee,  was 
estabUshed  to  provide  for  interagency 
science  policy  coordination  and 
guidance  and  for  exchange  of 
information  as  announced  in  a  Federal 
Register  notice  on  November  14, 1985  (50 
FR  47174). 

Dr.  Talbot  suggested  Appendix  J  be 
modified  to  reflect  the  current  situation. 
He  requested  the  following  change  in 
the  NIH  Guidelines  be  issued  for  public 
comment  and  placed  on  the  agenda  for 
the  next  meeting  of  the  NIH 
Recombinant  DNA  Advisory  Committee. 

Dr.  Talbot  proposed  that  current 
Appendix  ]  be  deleted  from  the  NIH 
GuideHnes  and  the  following  language 
be  substituted: 

Appendix  /.  Biotechnology  Science 
Coordinating  Committee 

The  following  excerpts  from  its  charter 


(signed  October  30. 1985)  describe  the 

Biotechnology  Science  Coordinating 

Committee: 

t        * 
Purpose 

The  Domestic  Policy  Working  Group  on 
Biotechnology  has  determined  that  in  the 
area  of  biotechnology  with  its  rapid  growth  of 
scientific  discovery,  scientific  issues  of 
interagency  concern  will  arise  frequently  and 
need  to  be  communicated  among  the  various 
agencies  involved  with  reviews  of 
biotechnology  applications.  The  Federal 
Coordinating  Council  for  Science, 
Engineering,  and  Technology  (FCCSET) 
established  by  42  U.S.C.  6651  is  an 
interagency  science  committee  chaired  by  the 
Director  of  the  Office  of  Science  and 
Technology  Policy  with  the  mission  of 
coordinating  science  activities  affecting  more 
than  one  agency.  Committees  may  be 
established  under  FCCSET  for  addressing 
particular  science  issues.  Thus,  the 
Biotechnology  Science  Coordinating 
Committee  (BSCC)  is  established  to  provide 
formally  an  opportunity  for  interagency 
science  policy  coordination  and  guidance  and 
for  the  exchange  of  information  regarding  the 
scientific  aspects  of  biotechnology 
applications  submitted  to  federal  research 
and  regulatory  agencies  for  approval. 

Functions 

The  BSCC  will  coordinate  interagency 
review  of  scientific  issues  related  to  the 
assessment  and  approval  of  biotechnology 
research  applications  and  biotechnology 
product  applications  and  postmarketing 
surveillance  when  they  involve  the  use  of 
recombinant  RNA,  recombinant  DNA,  cell 
fusion  or  similar  techniques.  The  BSCC  will: 

(a)  Serve  as  a  coordinating  forum  for 
addressing  scientific  problems,  sharing 
information,  and  developing  consensus: 

(b)  Promote  consistency  in  the 
development  of  Federal  agencies'  review 
procedures  and  assessments; 

(c)  Facilitate  continuing  cooperation  among 
Federal  agencies  on  emerging  scientific 
issues;  and 

(d)  Identify  gaps  in  scientific  knowledge. 

Authority 

To  accomplish  these  functions  the  BSCC  is 
authorized  to: 

(a)  Receive  documentation  from  agencies 
necessary  for  the  performance  of  its  function; 

(b)  Conduct  analyses  of  broad  scientific 
issues  that  extend  beyond  those  of  any  one 
agency: 

(c)  Develop  generic  scientific 
recommendations  that  can  be  applied  to 
similar,  recurring  applications; 

(d)  Convene  workshops,  symposia,  and 
generic  research  projects  related  to  scientific 
issues  in  biotechnology;  and 

(e)  Hold  periodic  public  meetings. 

Members  and  Chairman 

The  BSCC  includes  the  following  initial 
members: 

Department  of  Agriculture 
Assistant  Secretary  for  Marketing  and 

Inspection  Services 
Assistant  Secretary  for  Science  and 

Education 

Department  of  Health  and  Human  Services 
Commissioner,  Food  and  Drug 

Administration 
Director,  National  Institutes  of  Health 

Environmental  Protection  Agency 


Assistant  Administrator  for  Pesticides  and 

Toxic  Substances 
Assistant  Administrator  for  Research  and 

Development  National  Science  Foundation 
Assistant  Director  for  Biological,  Behavioral 

&  Social  Sciences 

The  BSCC  is  chaired  by  the  Assistant 
Director  for  Biological,  Behavioral  and  Social 
Sciences  of  the  National  Science  Foundation 
and  the  Director  of  the  National  Institutes  of 
Health  on  a  rotating  basis. 

Administrative  Provisions 

(a)  The  BSCC  will  report  to  the  FCCSET 
through  the  Chair. 

(b)  Meetings  of  the  BSCC  shall  be  held 
periodically.  Some  public  meetings  will  be 
held. 

(c)  Confidential  business  information  and 
proprietary  information  shall  be  protected 
under  the  confidentiality  requirements  of 
each  member  agency. 

(d)  Subcommittees  and  working  groups, 
with  participation  not  restricted  to  BSCC 
members  or  full-time  Federal  employees,  may 
be  formed  to  assist  the  BSCC  in  its  work. 

(e)  All  BSCC  members  will  be  full-lime 
Federal  employees  whose  compensation, 
reimbursement  for  travel  expenses  and  other 
costs  shall  be  borne  by  their  respective 
agencies. 

(f)  Each  member  of  the  BSCC  shall  provide 
such  agency  support  and  resources  as  may  be 
available  and  necessary  for  the  operation  of 
the  BSCC  including  undertaking  special 
studies  as  come  within  the  functions  assigned 
herein. 

(g)  An  Office  of  Science  and  Technology 
Policy  staff  member  will  serve  as  BSCC 
Executive  Secretary. 

Dated:  December  16, 1985. 
Bernard  Talbot,  M.D..  Ph.D.. 

Acting  Director.  National  Institute  of  Allergy 
and  Infectious  Diseases. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

(FR  Doc.  85-30116  Filed  12-19-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  11  and  93 

[Dodnl  Na  24105;  Amdts.  No*.  11-2«  and 
93-49] 

High  Density  Traffic  Airports;  Slot 
AMocation  and  Transfer  Methods 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  (DOT). 

action:  Final  rule;  request  for 
comments. 


r.  This  action  will  permit  air 
carrier  and  commuter  operator  slots  (i.e., 
allocated  instnunent  flight  rules  (IFR) 
takeo^  and  landing  reservations)  at 
Kennedy  International  Airport, 
LaGuardia  Airport,  O'Hare  International 
-Airport,  and  Washington  National 
Airjrart  to  be  transferred  for  any 
consideration.  This  amendment  also 
adopts  certain  procedures  for  the 
allocation  and  use  of  slots  including  a 
use-or-lose  provision  at  these  airports. 
In  addition,  a  procedure  is  adopted  to 
allocate  unused  slots.  Special 
procedures  are  provided  for 
international  flights  and  flights  which 
fulfill  obligations  under  the  Essential  Air 
Service  Program,  to  assure  that  a 
sufficient  niunber  of  slots  will  be 
available  for  these  operations. 
dates: 

Effective  Date:  The  prohibition 
against  trading  slots  on  other  than  a 
one-for-one  basis  at  the  same  airport 
until  April  1, 1986  (§  93.221(d))  is 
effective  upon  publication  of  this  rule. 

The  other  provisions  are  effective  30 
days  after  publication.  Existing  slot 
allocations  are  established  in  reference 
to  conditions  in  effect  on  the  date  of 
publication  of  this  rule  (see  §  93.215(a)). 

Comment  Date:  Comments  must  be 
received  on  or  before  January  24, 1986. 

Hearing  Date:  A  public  hearing  will 
be  held  on  January  21  and  22, 1986. 

ADDRESS:  Comments  on  this  flnal  rule 

may  be  mailed  in  duplicate  to: 

Federal  Aviation  Administration,  Office 

of  the  Chief  Counsel.  Attention:  Rules 

Docket  (AGC-204),  Doclcet  No.  24105, 

800  Independence  Avenue,  SW.. 

Washington,  DC  20591. 
or  delivered  in  duplicate  to: 
FAA  Rules  Docket.  Room  916,  800 

Independence  Avenue,  SW., 

Washington,  DC. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
Holidays,  between  8:30  a.m.  and  5:00 
p.m. 


The  public  hearing  will  be  held  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC.  in  the  Third  Floor 

Auditorium. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  P.  Faberman,  Deputy  Chief 
Counsel.  Telephone:  (202)  42ft-3775. 

Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.,  ^ - 

Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION:  ^ 

Comments  invited 

Even  though  this  action  is  a  Rnal  rule, 
interested  persons  are  invited  to 
comment  on  the  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  that  provide 
the  factual  basis  supporting  the  views 
and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions. 
Communications  should  identify  the  - 
regulatory  docket  nimiber  and  be 
submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  No.  24105."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter.  Also,  this  rule  may  be 
changed  in  the  Ught  of  comments 
received.  All  comments  submitted  Will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  of  comments. 

In  addition  to  seeking  comments  on 
this  amendment,  the  FAA  will  hold  a 
public  hearing  to  allow  public  input  and 
to  answer  questions  on  the 
administration  of  the  rule  adopted.  The 
hearing  will  be  held  on  January  21-22, 
1986,  at  the  Federal  Aviation 
Administration,  600  Independence 
Avenue,  SW.,  Third  Floor  Auditoriimi. 
This  meeting  will  maximize  the  ability 
of  those  affected  by  the  amendment  to 
familiarize  themselves  with  its 
implementation. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  amendment  number  of  the 
document. 


Meeting  Procedures 

Persons  who  plan  to  attend  the 
hearing  should  be  aware  of  the 
following  procedures  to  be  followed: 

(a)  The  hearing  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator  under  14  CFR  11.33.  Each 
participant  will  be  given  an  opportunity 
to  make  a  presentation.  Questions  may 
be  asked  of  each  presenter  by  other 
participants  or  by  representatives  of  the 
Administrator. 

(b)  The  hearing  will  begin  at  9:00  a.m. 
(local  time).  There  will  be  no  admission 
fee  or  other  charge  to  attend  and 
participate.  All  sessions  will  be  open  to 
all  persons  on  a  space  available  basis. 
The  presiding  officer  may  accelerate  the 
schedule  if  possible.  The  second  day  of 
the  hearing  will  be  held  only  if  all 
speakers  cannot  be  accommodated 
during  the  first  scheduled  day. 

(c)  All  meeting  sessions  will  be 
recorded  by  a  court  reporter.  Anyone 
interested  in  purchasing  the  transcript 
should  contact  the  court  reporter 
directly.  A  copy  of  the  court  reporter's 
transcript  will  be  filed  in  the  docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  distributed.  Participants 
submitting  handout  materials  must 
present  an  original  and  two  copies  to  the 
presiding  officer.  There  should  be  an 
adequate  number  of  copies  provided  for 
further  distribution  to  all  participants. 

(e)  Statements  made  by  DOT 
participants  at  the  hearing  should  not  be 
taken  as  expressing  a  final  DOT 
position. 

Public  Hearing  Schedule 

The  schedule  for  the  meeting  is  as 
follows: 

Tuesday.  January  21. 1986 

9.'00  a.m. — Hearing  is  opened 
9:15  a.m. — Summary  of  Rule 
9:30  a.m. — Questions 
10:00-12:00 — Formal  presentations 
1:00-5K)0 — Formal  presentations 

A  continuation  of  the  hearing  can  be 
held  on  Wednesday,  January  22,  if 
necessary. 

Anyone  interested  in  making  a 
presentation  at  the  hearing  must  contact 
Pam  Trebbe.  (202)  426-3773,  with  the 
name  of  the  individual  making  the 
presentation  and  the  name  of  the  group 
represented.  Presentations  should  be 
limited  to  10  minutes. 

Related  Rulemaking 

In  this  issue  of  the  Federal  Register, 
there  is  a  Notice  of  Proposed 
Rulemaking  which  proposes  to  amend 
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the  provisions  adopted  in  this  rule  by 
withdrawing  and  redistributing  a 
percentage  of  slots  at  each  of  the 
covered  airports. 

Background 

The  FAA  has  broad  auUiority  under 
the  Federal  Aviation  Act  (FAAct)  of 
1958,  as  amended,  to  regulate  and 
control  the  use  of  navigable  airspace  of 
the  United  States.  Under  section  307(a) 
of  the  FAAct  (49  U.S.C.  1348(a)),  the 
agency  is  authorized  to  develop  plans 
for  and  to  formulate  policy  with  respect 
to  the  use  of  navigable  airspace  and  to 
assign  by  rule,  regulation,  or  order  the 
use  of  navigable  airspace  under  such 
terms,  conditions,  and  limitations  as  . 
may  be  deemed  necessary  in  order  to 
ensure  the  safety  of  aircraft  and  the 
efficient  utilization  of  such  airspace. 
Under  section  307(c)  of  the  FAAct  (49 
U.S.C.  134a(c)),  the  agency  is  further 
authorized  and  directed  to  prescribe  air 
traffic  rules  and  regulations  governing 
the  efficient  utilization  of  the  navigable 
airspace. 

Federal  Aviation  Regulations  (FAR) 
Amendment  No.  93-13,  effective  April 
27, 1969  (33  FR  17896,  December  3, 1968), 
designated  Kennedy,  O'Hare, 
LaCuardia,  Washington  National,  and 
Newark  Airports  as  high  density 
airports  and  prescribed  special  air 
traffic  rules,  known  as  the  "High  Density 
Rule,"  that  apply  to  operations  at  those 
airports.  The  High  Density  Rule  (FAR 
Part  93,  Subpart  K)  was  made 
permanent  in  1973  (38  FR  29463,  October 
25, 1973).  The  rule  establishes 
limitations  (quotas)  on  the  number  of 
Instrument  Flight  Rule  (IFR)  reservations 
per  hour  that  would  be  accepted  at 
those  airports  and  allocated  the  hourly 
reservations  among  the  three  classes  of 
users:  air  carriers  except  air  taxis, 
scheduled  air  taxis  (commuter  airlines), 
and  all  other  operators — primarily 
general  aviation  operators  but  also 
charter  operators.  The  hourly  quotas  are 
set  at  the  predominant  IFR  capacity  for 
each  airport,  as  determined  by  the  FAA. 
The  predominant  IFR  capacity  is  the 
airport's  capacity  under  the 
circumstances  and  configurations  most 
frequently  encountered  when  weather 
conditions  preclude  Visual  Flight  Rule 
(VFR)  operation.  The  limitationajn  the 
rule  are  predominantly  determined  by 
groundside  restraints. 

The  entire  quota  for  Newark 
International  Airport  was  suspended 
indefinitely,  although  the  airport  was 
retained  in  the  rule  as  a  high  density 
airport. 

On  March  1, 1984,  the  FAA  issued  an 
Interim  Final  Rule  (49  FR  8237,  March  6, 
1984]  which  amended  the  limitations  on 
operations  at  Kennedy,  LaGuardia,  and 


O'Hare  Airports  and  continued  the 
suspension  of  operational  quotas  at 
Newark  Airport.  The  Interim  Final  Rule 
was  effective  on  April  1, 1984. 

The  current  rule  provides  hourly  and 
half-hourly  quotas  for  classes  of 
operators,  but  does  not  specifically 
provide  for  the  means  by  which 
particular  slots  are  allocated  to 
individual  operators  within  the  hourly  or 
half-hoiuly  limits  of  the  rule.  For 
certificated  air  carriers  and  commuter 
carriers,  slots  at  each  of  the  four  airports 
generally  have  been  allocated  by  eight 
scheduling  committees  composed  of  the 
inciunbent  carriers  and  interested  new 
entrant  carriers  in  each  category  at  each 
airport.  Each  conunittee  meets  and 
operates  under  a  limited  grant  of 
antitrust  immunity  issued  under  section 
414  of  the  Federal  Aviation  Act.  The 
functions  and  responsibilities  of  the 
Civil  Aeronautics  Board  for  the 
administration  of  Title  FV  of  the  Federal 
Aviation  Act,  including  grants  of 
antitrust  immunity,  were  transferred  to 
the  Department  of  Transportation  on 
January  1. 1985. 

The  agreements  under  which  the  four 
air  carrier  scheduling  committees 
operate  require  unanimous  agreement 
on  carrier  schedules  and  contain  no 
provisions  for  resolving  deadlocks  if 
-  agreement  cannot  be  reached.  The  air 
carrier  agreements  also  have  no  use-or- 
lose  provisions  which  would  require  the 
return  of  unused  slots.  As  a  result  of  the 
unanimity  requirement  and  the  lack  of 
deadlock-breaking  provisions,  the  air 
carrier  scheduling  committees  have 
found  it  difficult  in  recent  years  to  reach 
agreement  on  a  schedule  in  full 
compliance  with  the  High  Density  Rule. 
The  committees  have  been  able  to  avoid 
deadlocks  in  some  situations  due  in 
large  part  to  the  FAA's  flexibility  in 
accommodating  certain  schedule 
adjustments  if  within  the  overall  limits 
of  the  rule  and  when  consistent  with  air 
traffic  control  resources  and  objectives. 
However,  the  National  Airport 
Scheduling  Committee  has  been 
deadlocked  for  some  time  and  others 
have  also  deadlocked  at  times.  Overall, 
the  scheduling  committees  are  not 
ciurently  functioning  in  a  manner  which 
provides  for  the  efficient  allocation  of 
slots,  for  rapid  adjustment  to  market 
conditions  and  shifting  carrier  needs 
and  preferences,  for  adequate 
opportunity  for  expansion  of  operations, 
or  for  new  carriers  to  serve  hi^  density 
airports. 

The  committee  agreements  under 
which  the  commuter  carriers  operate 
contain  both  deadlock>'breaking 
mechanisms  and  use-or-lose  provisions. 
For  example,  a  commuter  carrier  at 
O'Hare  Airport  which  fails  to  operate  its 


slots  5  days  per  week  at  least  80  percent 
of  the  time  during  a  particular 
scheduling  period  will  surrender  those 
slots  to  the  O'Hare  Regional  Carrier 
Scheduling  Conunittee  for  reallocation. 
If  the  committee  members  cannot  reach 
agreement  on  the  allocation  of  newly 
available  slots,  a  lottery  is  held  to 
determine  which  carriers  will  obtain 
each  of  the  available  slots.  As  a  result  of 
these  procedures,  the  committees  do  not 
encounter  formal  deadlocks  in  the 
allocation  of  slots.  However,  procedures 
at  the  four  airports  are  not  imiform,  and 
there  have  been  difficulties  in 
interpretation  of  the  use-or-lose  and 
other  provisions  of  the  agreements. 
Also,  the  commuter  agreements  do  not 
contain  clear  provisions  for  the  transfer 
of  slots  among  carriers. 

When  the  scheduling  committees  fail 
to  agree  on  an  allocation  in  compliance 
with  High  Density  Rule  quotas,  the 
responsibility  for  accompHshing 
allocation  falls  to  the  Government,  llie 
slot  allocation  alternatives  available  to 
the  Government  without  additional 
regulatory  authority  are  limited, 
however,  and  administrative  procediu«s 
for  allocation  have  proven  to  have 
significant  drawbacks.  For  these 
reasons,  the  DOT  has  issued  three 
regulatory  proposals  over  the  past  five 
years  to  further  the  public  discussion  of 
alternative  methods  of  allocating  and 
exchanging  slots  among  carriers. 

On  October  21, 1980,  the  Department 
issued  Notice  No.  80-16  (45  FR  71236; 
October  27, 1980)  which  proposed 
alternative  procedures  for  slot  allocation 
at  National  Airport.  The  alternatives 
proposed  included  administrative 
allocation,  slot  auctions  and  variations 
thereof.  In  addition,  the  notice  solicited 
comments  on  the  continued  use  of  the 
airline  scheduling  committees.  The 
notice  also  proposed  variations  of  each 
alternative  to  assiu«  that  small-  and 
medium-sized  conununities  do  not  lose 
nonstop  service  to  the  airport 
Comments  submitted  on  that  NPRM  are 
in  the  Docket  of  the  Office  of  the 
Secretary  (Docket  No.  70,  Office  of  the 
General  Counsel,  Room  4107.  400 
Seventh  Sti^et,  SW.,  Washington.  DC 
20590). 

On  June  1, 1984,  the  FAA  issued  two 
notices  proposing  alternate  procedures 
for  the  allocation  and  exchange  of  slots. 
Notice  No.  80-16  was  superseded  by 
these  two  later  notices.  The  first  notice. 
Notice  84-6,  Slot  Transfer  MeUiods  (49 
FR  23788,  June  7, 1984),  proposed  that  air 
carrier  slots  could  be  exchanged  for  any 
consideration.  Under  the  proposal,  air 
carrier  slots  could  only  be  exchanged 
and  held  by  air  carriers,  and  slots 
obtained  through  any  deadlock  breaking 
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mechanism  could  not  be  transferred 
until  used  for  at  least  90  days.  The 
second  notice.  Notice  84-7,  Slot 
Allocation  Alternative  Methods  (49  FR 
23806.  June  7, 1984],  proposed  deadlock 
breaking  and  use-or-lose  provisions  for 
air  carrier  and  commuter  slots.  The 
notice  proposed  to  preserve  the 
scheduling  committee  system  of 
allocation  and  to  provide  a  regulatory 
allocation  mechanism  if  a  committee 
reached  an  impasse.  Existing  slots 
would  continue  to  be  used  by  the 
operator  holding  them.  The  notice 
proposed  the  use  of  a  lottery  to  allocate 
newly  created  slots  and  slots  that  were 
not  used.  The  lottery  provided  for  a  15 
percent  set-aside  of  available  slots  for 
new  entrants,  a  set-aside  of  Essential 
Air  Service  (EAS)  program  slots  at 
O'Hare  Airport,  and  a  lottery  procedure 
weighted  in  accordance  with  the 
approximate  number  of  slots  already 
held  by  carriers.  Slots  obtained  through 
the  lottery  could  not  be  transferred  until 
they  had  been  used  for  at  least  90  days. 
Under  the  NPRM,  it  was  proposed  that  a 
slot  not  used  at  least  71  percent  of  the 
time  (approximately  5  days  out  of  7)  in 
any  2-month  period  would  be 
withdrawn  by  the  FAA. 

Slot  Transfer  and  Allocation  Rules 
Adopted:  Ovwview 

On  consideration  of  the  issues  and 
proposals  presented  in  both  Notices  84- 
6  and  84-7,  and  public  comment  thereon, 
the  DOT  is  adopting  a  new  Subpart  S  to 
Part  93  of  the  Federal  Aviation 
Regulations,  14  CFR  Part  93,  to  establish 
regulatory  procedures  and  rules  for  the 
allocation  and  transfer  of  high  density 
slots.  In  summary  form,  the  amendment 
provides  as  follows: 
— Separate  slot  pools  for  air  carrier, 
commuter,  and  other  operators  are 
retained.  The  numbers  contained  in 
the  High  Density  Rule  are  not  changed 
by  this  amendment. 
— ^Air  carriers  and  commuters  holding 
permanent  slots  which  are  in  use  on 
December  16, 1985  will  be  allocated 
those  slots. 
— Beginning  on  April  1, 1986,  any  person 
may  purchase,  sell,  trade,  or  lease  air 
carrier  or  commuter  slots  (except  for 
international  and  EAS  slots)  in  any 
number  at  any  of  the  high  density 
airports. 
— International  and  essential  air  service 
slots  are  treated  specially  and  transfer 
of  such  slots  is  restricted. 
— All  slots  are  "tagged"  with  a  priority 
number,  assigned  by  lottery,  to 
determine  the  order  of  withdrawal  if 
necessary. 
— Slots  not  used  65  percent  of  the  time 
in  a  2-month  period  must  be  returned 
to  the  FAA  (use-or-lose). 


— ^A  lottery  procedure  is  provided  for  the 
allocation  of  newly  available  slots 
and  slots  returned  under  the  use-or- 
lose  provision. 
— ^The  use-or-lose  provision  does  not 
apply  to  slots  allocated  by  lottery 
until  60  days  after  allocation  (180  days 
after  allocation  to  a  new  entrant 
awaiting  a  Part  121  or  Part  135 
certificate,  and  90  days  after 
allocation  to  any  other  new  entrant). 
— Slots  will  be  made  available  for 
additional  EAS  operations,  as 
requested  and  approved  by  GST,  by 
taking  slots  from  incumbent  operators 
if  not  otherwise  available. 
— Slots  will  be  made  available  for  new 
international  operations  at  O'Hare 
and  John  F.  Kennedy  Airports,  as 
requested,  by  taking  slots  from 
incumbent  operators  if  not  otherwise 
available. 
— Slots  utilized  for  general  aviation 
operations  are  not  affected  by  this 
amendment. 
— ^This  amendment  does  not  create 

proprietary  rights  in  slots. 
— Slots  may  be  recalled  or  eliminated  by 
the  agency  for  operational  reasons. 
All  comments  were  thoroughly 
reviewed  prior  to  the  issuance  of  this 
amendment.  Numerous  comments  were 
submitted  and  various  options  were 
proposed.  There  was  not  any  consensus 
among  commenters  on  an  approach  to 
take.  In  fact,  most  commenters 
suggested  their  own  version  of  a 
deadlock/allocation  mechanism.  In  ■ 
selecting  a  procedure  to  be  utilized,  the 
Department  had  to  be  mindful  of 
statutory  responsibilities  including  the 
need  to  plac^maximum  reliance  on 
competitive  market  forces,  the 
maintenance  of  air  service  to  small 
communities,  honoring  international  air 
service  treaty  obligations,  avoiding 
immediate  disruption  of  the  existing  air 
service  patterns  at  the  affected  airports, 
and  maximizing  scheduling  flexibility 
for  the  air  carriers  and  for  the  pubUc. 
The  Department  believes  that  this 
amendment  is  the  one  alternative  which 
best  meets  these  objectives. 

This  amendment  basically  adopts 
Notice  84-6,  slot  transfer  methods,  as 
proposed.  It  does  not  adopt  a  deadlock 
breaking  mechanism  as  proposed  in 
Notice  84-7  although  a  number  of  the 
provisions  set  forth  in  that  document  are 
adopted. 

As  a  result  of  this  amendment,  the 
role  of  the  scheduling  committees  in  the 
allocation  of  slots  is  eliminated. 
However,  the  FAA,  as  discussed  below, 
suggests  that  there  may  be  a  role  for  the 
committees  in  keeping  track  of  slot 
holdings  and  facilitating  slottransfers. 
The  following  is  a  brief  summary  of 
this  amendment.  A  more  detailed 


section-by-section  description  appears 
later  in  this  preamble. 

Summary  of  the  Rule 

Applicability  of  Rules.  This 
amendment  applies  to  the  allocation  and 
transfer  of  air  carrier  and  commuter 
slots.  It  does  not  apply  to  the  category  of 
"other"  slots  which  includes  general 
aviation  operations.  Those  slots  are  not 
allocated  on  a  permanent  basis  and, 
therefore,  will  not  be  made  subject  to 
this  amendment.  The  use  of  slots  for 
general  aviation  is  governed  by  FAA 
Advisory  Circular  90-43F,  "Operations 
Reservations  for  High  Density  Traffic 
Airports."  Operations  by  general  . 
aviation  at  high  density  airports  are 
required  to  have  slot  reservations  under 
the  high  density  rule  and  the  procedures 
described  in  AC  90-43F. 

Initial  Allocation.  The  first  step  in  the 
allocation  process  will  be  to  continue 
the  assignment  of  all  previously 
allocated  slots  to  the  carriers  and 
commuters  utilizing  them.  (Each  air 
carrier  or  commuter  operator  holding  a 
permanent  slot  on  December  16, 1985  as 
evidenced  by  the  records  of  the 
appropriate  scheduling  committee,  shall 
be  allocated  those  slots.) 

In  order  to  consider  further  the 
reallocation  of  some  permanently  held 
slots,  a  NPRM  was  issued  and  is 
published  in  today's  Federal  Register. 
The  NPRM  (Notice  No.  85-25)  proposes 
to  withdraw  up  to  5  percent  of  the  slots 
used  by  air  carriers  and  commuter 
operators  and  to  redistribute  those  slots 
by  lottery. 

Purchase  and  Sale  of  Slots.  This 
amendment  allows  air  carriers, 
commuters  or  other  persons,  effective 
April  1, 1986,  to  buy,  sell  or  lease  slots 
for  any  consideration  and  any  time 
period  and  allows  the  trading  of  slots  in 
any  combination  for  slots  at  the  same 
airport  or  any  other  high  density  airport. 

Use-or-Lose.  The  Amendment 
provides  that  slots  which  are  not  used  at 
least  65  percent  of  the  time  in  a  2-month 
period  shall  be  returned  to  the  FAA. 
This  provision  does  not  apply  during  a 
strike  or  bankruptcy  proceeding,  or  for 
the  following  periods  after  slots  are 
awarded  in  a  lottery:  60  days  for 
incumbents;  180  days  for  uncertificated 
new  entrants  who  have  made 
substantial  progress  toward  FAA 
certification;  and  90  days  for  all  other 
new  entrants. 

EAS  Operations.  Slots  will  be  made 
available  for  service  as  provided  under 
the  Essential  Air  Service  (EAS)  program. 
The  Department  may  assign  slots  to 
carriers  if  necessary  to  provide  EAS 
service  and  may  recall  non-EAS  slots  for 
that  purpose  if  unallocated  slots  are  not 
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available.  The  rule  restricts  transfer  of 
all  slots  used  for  EAS  operations.  The 
rule  further  provides  that  a  slot 
awarded  for  EAS  purposes  under  the 
rule  may  not  be  sold  or  traded  except  on 
a  one-for-one  basis  at  the  same  airport. 

International  Operations.  Slots  will  be 
made  available  for  certain  international 
service  at  Kennedy  and  O'Hare  airports. 
If  slots  are  not  available,  they  will  be 
withdrawn  from  incumbent  operators. 
The  rule  further  provides  that 
international  slots  shall  not  be  sold  or 
leased.  Further,  international  slots  may 
only  be  traded  on  a  one-for-one  basis  at 
the  same  airport. 

Procedural  rules.  This  amendment 
establishes  minimal  regulations  for  the 
allocation  and  transfer  of  high  density 
airport  slots.  As  such,  the  rule  contains 
specific  procedures  for  the  acquisition, 
use,  and  transfer  of  slots.  Among  the 
areas  covered  are:  reporting 
requirements;  allocation  of  newly 
available  slots  by  lottery;  special 
procedures  applicable  to  EAS  and 
international  slots;  use-or-lose 
provisions;  exceptions  to  the  use-or-lose 
rules  during  the  start-up  of  operations 
and  in  strikes  or  bankruptcy  situations; 
eligibility  to  buy  and  sell  slots; 
identiBcation  of  the  recall  priority  of 
each  slot;  slot  recall  procedures;  and 
penalties  for  noncompliance.  Each  of  the 
above  provisions  is  discussed  in  the 
response  to  comments  immediately 
below. 

ATC  Services  ' 

The  rule  will  provide  for  the 
allocation  of  existing  ATC  capacity 
among  individual  operators.  The  rule 
will  have  no  affect  on  the  provision  of 
ATC  services  or  on  FAA's 
determination  of  the  capacity  of  the  air 
traffic  control  system  at  the  four  high 
density  airports.  The  priorities  and 
operating  rights  provided  by  the  rule  do 
not  preclude  the  expansion,  limitation, 
or  modification  of  ATC  services  as 
deemed  necessary  by  the  FAA  for 
purposes  or  the  safe  and  efficient 
movement  of  air  trafRc.  In  addition. 
ATC  will  not  give  special  consideration 
to  any  operator  because  it  has  a  slot, 
special  slot  number  or  has  a  use-or-lose 
problem. 

Comments  received  in  response  to 
Notice  84-6  and  Notice  84-7 

The  FAA  has  received  a  signiflcant 
number  of  comments  to  Dockets  24105 
and  24110  in  response  to  Notices  84-6 
and  84-7.  Comments  were  submitted  by 
air  carriers  and  commuter  carriers,  other 
Federal  agencies,  state  and  local 
government  agencies  including  airport 
operators,  and  aviation-related 
organizations  and  industry  associations 


as  well  as  consumer  groups.  Supporting 
and  opposing  comments  were  received 
on  virtually  every  aspect  of  the  two 
proposals,  and  a  wide  range  of 
alternative  courses  of  action  was 
suggested  by  various  commenters. 
Supporters  of  the  buy-sell  proposal 
included  American,  Continental, 
Eastern,  Flying  Tigers,  Northwest,  Pan 
Am,  People  Express,  Piedmont,  TWA, 
United  and  Western  Air  Lines  ("Joint 
Commenters");  the  Regional  Airline 
Association  (RAA),  (representing 
commuter  airlines);  and  three 
government  agencies,  the  Council  of 
Economic  Advisers  (CEA),  the 
Department  of  Justice  (DOJ),  and  the 
Bureaus  of  Economics,  Competition,  and 
Consumer  Protection  of  the  Federal 
Trade  Commission  (FTC)  as  well  as  the 
Office  of  Management  and  Budget 
(OMB).  Commenters  opposed  to  a  buy- 
sell  rule  included  USAir,  Delta, 
Midwestern,  Jet  America,  Muse  Air,  and 
PSA;  the  National  Association  of  State 
Aviation  Officials  (NASAO)  and  the 
National  Air  Carrier  Association 
(NACA),  as  well  as  a  number  of  state 
agencies  and  airport  operators. 

The  comments  tended  to  focus  on 
several  issues.  The  conunents  and  the 
Departmental  response  to  each  of  these 
issues  are  discussed  below  by  general 
subject  area. 

Applicability  of  Rules.  Notice  84-6 
proposed  that  only  air  carrier  slots  be 
subject  to  these  provisions.  The  agency 
solicited  comments  on  whether  the 
proposal  should  extend  to  commuters  as 
well  as  to  air  carriers.  A  large  majority 
of  commenters  agreed  that  the 
provisions  should  apply  to  both  types  of 
operation.  RAA  supported  the  right  of 
commuters  to  buy  and  sell  slots.  The 
RAA  stated,  "the  scheduling  committee 
process  employed  over  the  past  sixteen 
years  to  allocate  access  at  the  "high 
density  airports  no  longer  works." 

The  Department  agrees  that  the  rules 
should  apply  to  both  air  carrier  and 
commuter  operators.  Therefore,  this 
amendment  applies  to  both  air  carrier 
and  commuter  opreations  at  the  high 
density  airports.  In  order  to  provide  for 
continued  service  from  smaller 
communities  to  the  high  density  airports, 
the  amendment  does  not  allow  air 
carriers  (as  defined  in  14  CFR 
93.123(c)(l]  as  operator  using  aircraft 
having  a  certificated  maximum  seating 
capacity  of  56  or  more)  to  use  commuter 
slots  (as  defined  in  14  CFR  93.123(c)(2) 
as  operators  using  aircraft  having  a 
certificated  maximum  seating  capacity 
of  less  than  56  or  if  used  for  cargo 
service  in  air  transportation,  with 
aircraft  having  a  maximum  payload 
capacity  of  less  than  18,000  pounds.)  The 


rule  allows  the  use  of  air  carrier  slots 
with  smaller  aircraft. 

Initial  allocation.  Notice  84-6  did  not 
specifically  address  the  rights  of 
incumbent  operators  to  hold  onto 
existing  slots.  The  primary  alternatives 
suggested  for  this  initial  allocation  were 
to  "grandfather"  the  existing  allocation; 
to  distribute  all  or  some  percentage  of 
slots  by  lottery,  with  the  remaining  slots 
to  be  grandfathered;  or  to  auction  all 
slots  or  some  percentage  of  slots. 

Notice  84-7  did  propose  that  the  first 
step  in  an  allocation  process  would  be 
to  continue  the  assignment  of  all 
previously  allocated  slots  to  the  air 
carriers  and  commuters  ciurently 
utilizing  them.  That  proposal  is  adopted 
in  this  amendment.  A  slot  is  not 
permanent  if  it  has  been  allocated  for  a 
short  period  of  time  and  is  to  be 
returned  to  the  appropriate  scheduling 
conunittee.  The  issue  of  "permanent" 
slots  will  primarily  apply  to  commuter 
slots.  For  example,  the  commuter 
scheduling  committees  reallocate 
returned  slots  for  short  periods  of  time 
until  the  next  scheduled  permanent 
allocation.  As  part  of  this  reallocation, 
the  committee  advises  the  participating 
commuters  that  these  slots  will  be 
reallocated  at  a  certain  date.  Slots 
which  have  been  temporarily  allocated 
such  as  by  the  commuter  committee,  are 
not  permanent  and  are  not  allocated 
under  this  rule.  Instead,  those  slots  will 
be  permanently  allocated  under  the 
lottery  provisions  of  this  amendment. 
Representatives  of  the  FAA  will  meet     • 
with  each  scheduling  committee  to 
decide  upon  a  complete  list  of 
permanent  slots.  The  Chief  Counsel  of 
the  FAA  will  make  the  final 
determination  on  all  matters  relating  to 
initial  slot  allocations  to  individual 
ccuriers,  including  which  slots  are 
permanent  and  which  slots  shall  be 
allocated  under  the  lottery  provisions. 
The  slots  to  be  permanently  allocated 
will  be  in  accordance  with  the  30-minute 
and  60-minute  limitations  contained  in 
§  93.123(a). 

The  auction  mechanism  was  not 
proposed  in  Notice  84-6  because 
legislation  would  be  required  for  the 
collection  and  disposition  of  the 
proceeds.  DO)  noted  that  several 
miresolved  legal  questions  make  it 
impractical  to  use  auctions,  citing  in 
particular  the  Independent  Offices 
Appropriations  Act,  31  U.S.C.  9701  as  an  - 
example.  This  is  particulary  so  if  these 
proceeds  were  to  be  applied  for  airport 
improvements  as  suggested  by  some 
commenters.  Further,  several 
commenters,  including  the  Joint 
Commenters  and  RAA,  noted  their 
opposition  to  the  concept  of  an  auction 
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on  the  basis  of  service  disruptions  and 
the  lack  of  recognition  of  existing  carrier 
investments. 

The  grandfathering  of  the  existing  slot 
allocation  was  supported  by  the  Joint 
Conunenters  and  the  RAA,  as  well  as  by 
OMa  DOJ,  and  FTC.  A  number  of 
commenters  opposed  the  grandfathering 
of  existing  slot  allocations,  primarily 
because  of  concern  that  such  an 
allocation,  in  conjunction  with  the 
abihty  to  sell  slots,  would  confer  a 
financial  windfall  on  the  incumbent 
carriers.  A  second  major  concern  was 
the  adverse  effect  on  new  entrants. 

The  Department  recognizes  the 
benefit  to  incumbent  carriers  inherent  in 
the  abihty  to  sell  the  slots  now  assigned 
to  each  of  those  carriers.  However,  the 
Department  beUeves  that  this  one-time 
benefit  is  necessary,  in  the 
implementation  of  the  buy-sell  system, 
in  order  to  minimize  disruption  of 
existing  service  patterns. 

Allocation  of  slots  to  carriers 
currently  holding  them  will  avoid 
immediate  disruption  of  air  service  to 
the  public.  A  comprehensivie 
reallocation  of  slots  could  leave  carriers 
that  now  have  a  large  investment  in 
airport  assets  without  the  operating 
rights  to  utilize  those  assets.  This 
approach  recognizes  the  investments 
and  commitments  in  personnel, 
equipment,  terminal  development,  and 
planning  by  existing  carriers.  The 
investments  noted  in  the  preamble  to 
the  NPRM,  which  have  been  made  at 
O'Hare,  are  evidence  of  this  need.  As 
part  of  this,  carriers  and  commuters 
have  made  large  investments  in  hub/ 
spoke  operations  at  the  high  density 
airports.  Further,  other  airports  have 
made  corresponding  commitments.  The 
Department  believes  that  this  one-time 
allocation  is  necessary  for  near-term 
stability  in  the  services  provided  to  the 
pubUc. 

According  to  many  conmienters,  the 
windfall  to  incumbent  carriers  may  be 
exaggerated.  As  noted  in  the  comments 
of  OMB,  incimibent  carriers  are  already 
entitled  to  use  the  slots,  and,  therefore, 
have  already  received  the  value  of  the 
slots  at  no  cost.  The  ability  to  sell  the 
slots  only  marginally  increases  that 
value.  Most  air  carriers  and  commuters 
have  expended  large  amounts  of 
resources  to  establish  existing  service 
and  facilities.  This  provision  recognizes 
that  investment. 

With  respect  to  the  effect  of 
"grandfathering"  on  new  entrants, 
several  other  provisions  of  the  rule 
mitigate  the  initial  effects  and  will  act  to 
eliminate  these  effects  over  time.  First, 
the  adoption  of  the  buy-sell  rule  itself 
permits  new  entrants  to  acquire  slots  on 
the  same  basis  as  incumbents  seeking 


additional  slots.  This  would  allow  new 
entrants  (some  of  which  have  waited  for 
some  time)  to  obtain  immediate  access 
at  a  high  density  airport.  Second,  the 
lottery  mechanism  adopted  for  the 
allocation  of  new,  returned,  or  otherwise 
unallocated  slots  provides  a  set-aside  of 
15  percent  of  the  avaUable  slots  for  new 
entrants. 

As  previously  mentioned.  Notice  85- 
25,  published  on  this  date,  further 
addresses  the  issue  of  comprehensive 
"grandfathering"  of  slots  by  proposing 
to  withdraw  up  to  five  percent  of  the 
slots  initially  assigned  to  incimibents, 
for  distribution  by  a  lottery  in  which 
new  entrants  would  be  given  a 
preference. 

Purchase  and  sale  of  slots.  Notice  84- 
6  proposed  to  allow  incumbent  or  new 
entrant  carriers  to  obtain  additional 
slots  for  any  mutually  agreed 
consideration.  The  Department  has 
decided  to  adopt  the  "buy-sell"  proposal 
to  permit  maximum  reliance  on  market 
forces  to  determine  slot  distribution 
following  the  initial  allocation  of  slots. 
The  Department  believes  that  the  rule 
minimizes  the  need  for  government 
intervention  in  the  continuing  allocation 
and  distribution  of  slots.  Because  carrier 
agreement  on  schedules,  as  the 
scheduling  committees  now  operate,  is 
not  required,  there  will  no  longer  be 
deadlocks  in  the  allocation  process. 
Finally,  the  Department  beUeves  that  a 
market  in  slots  will  permit  long-range 
stability  in  carrier  planning  and 
marketing  that  would  not  be  availabe  if 
slots  were  periodically  reallocated  using 
another  mechanism  such  as  lotteries  or 
auctions. 

Notice  84-6,  which  proposed  in 
principle  the  buy-sell  rule  adopted  here, 
generated  substantial  public  comment. 
Many  commenters  expressed  opinions 
that  the  purchase  and  sale  of  slots 
would  have  various  anticompetitive  or 
other  effect  adverse  to  the  public 
interest.  Particular  concerns  were  that  a 
buy-sell  regulation  would  result  in  the 
concentration  of  slots  held  by  large 
affluent  carriers;  that  slots  would  tend 
to  be  used  for  large,  high-volume 
markets  to  the  detriment  of  smaller 
cities;  that  the  initial  allocation  to 
incumbents  unfairly  constituted  a 
substantial  financial  windfall  on 
incumbents;  that  fares  would  be  raised 
to  cover  the  costs  of  slots  purchased; 
that  the  cost  of  slots  would  raise  a  new 
barrier  to  market  entry;  and  that  buy- 
sell  would  create  proprietary  rights  in 
slots  which  would  comphcate  the 
carriers'  dealings  with  airport 
proprietors  and  bankruptcy  coiurts. 
Each  of  these  concerns  is  addressed  in 
detail  in  the  response  to  comments 
below.  The  Department  of 


Transportation  believes  that  most  of  the 
problems  anticipated  will  not  result 
from  the  specific  rule  adopted,  and  that 
in  consideration  of  all  of  the  effects  of 
the  rule  that  the  net  costs  of  the 
amendment  will  be  outweighed  by  its 
benefits. 

Effect  on  Air  Fares.  Several 
commenters  opposed  to  a  buy-sell  rule, 
including  the  National  Association  of 
State  Aviation  Officials  (NASAO)  and 
the  National  Air  Carrier  Association 
(NACA),  cited  the  objection  that  the 
cost  of  purchasing  slots  at  high  density 
airports  would  be  passed  on  to 
consumers  in  the  form  of  higher  air 
fares.  The  price  paid  for  a  slot 
purchased  under  the  rule  would 
represent  an  additional  one-time  cost  for 
the  purchasing  carrier.  However,  there 
are  a  number  of  factors  other  than  cost 
which  determine  pricing,  and  DOT  does 
not  beUeve  that  the  cost  of  purchasing  a 
slot  will  necessarily  be  passed  on  to  the 
consumer. 

FTC,  on  the  basis  of  economic  theory 
and  the  actual  past  pricing  policies  of 
carriers  at  the  high  density  airports, 
concluded  that  fares  would  not  increase 
as  a  result  of  the  market  in  slots.  FTC 
noted  that  the  scarcity  of  slots  causes 
fares  to  increase  and  not  the  fact  that 
they  can  be  bought  and  sold.  Because 
the  hourly  limits  at  high  density  airports 
are  unaffected  by  this  rule,  the  scarcity 
of  high  density  slots  remains  unchanged. 
The  scarcity  value  of  the  slots  will 
therefore  be  the  same  after  adoption  of 
the  buy-sell  rule  as  before.  On  the  basis 
of  economic  theory,  FTC  predicts  that 
fares  in  the  slot-constrained  markets 
ciurendy  reflect  this  scarcity  value,  and, 
therefore,  that  fares  will  not  increase 
even  if  the  value  of  the  slots  must  be 
paid. 

As  an  example,  FTC  cites  from  an 
FTC  staff  report  which  found  that  in  the 
first  quarter  of  1981,  fares  in  slot- 
constrained  markets  were  two  to  five 
percent  higher  than  in  other  markets. 
FTC  concluded  that  even  if  carriers 
were  to  acquire  those  slots  at  their 
market  value  (rather  than  for  free,  as 
under  the  existing  rule),  that  the  average 
fare  level  would  not  rise.  If  a  carrier's 
fare  in  a  slot-constrained  market  did 
rise,  it  would  indicate  that  the  carrier 
had  not  been  charging  a  profit- 
maximizing  fare  prior  to  buy-sell,  which 
is  unlikely.  FTC  further  noted  that  the 
above  conclusion  applied  to  the  average 
of  all  fares,  and  that  there  were 
circumstances  which  could  result  in  the 
increase  in  fares  in  some  markets  and 
the  decrease  of  fares  in  others. 

DOJ,  responding  to  the  question  of 
whether  the  sale  of  slots  would  lead  to 
higher  fares  to  cover  the  purchase  costs. 


Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20,  1985  /  Rules  and  Regulations        52185 


stated  that  the  current  level  of  fares  is 
not  reduced  to  reflect  the  availability  of 
slots  at  no  charge.  Rather  fares  are 
determined  by  marginal  costs  and 
demand,  and  cover  the  economic  cost  of 
slots  as  well  as  the  costs  of  other 
resources  used  in  providing  service.  The 
fact  that  slots  currently  are  provided 
without  cost  accrues  to  the  carriers  and 
not  to  consumers  in  the  form  of  lower 
fares.  On  this  basis,  DOJ  concludes  that 
fares  will  not  increase  and  predicts  that, 
as  a  result  of  allowing  slots  to  be 
utilized  more  productively,  airline  fares 
in  slot-constrained  markets  actually  be 
lowered. 

Amercian  Airlines  commented  that 
fares  are  not  always  directly  related  to 
costs.  American  also  noted  that  fares 
might  actually  be  lowered  as  a  result  of 
buy-sell,  because  the  market  in  slots 
would  increase  economic  efHciency  and 
allow  a  more  productive  use  of  slots. 
Other  comments  pointed  out  that  since 
the  expenditures  for  slots  would  only  be 
a  small  part  of  overall  costs,  those 
expenditures  would  not  have  a 
significant  effect  on  ticket  prices. 

For  all  the  above  reasons,  the 
Department  does  not  believe  that  "buy- 
sell"  will  significantly  affect  fares. 

Barriers  to  Entry/Market 
Concentration.  Several  commenters 
objected  in  a  buy-sell  rule  on  the  basis 
that  it  would  be  anticompetitive,  either 
as  a  result  of  the  barriers  it  would  raise 
to  new  entrants  or  because  of  the  unfair 
advantage  it  would  provide  to  larger, 
more  affluent  carriers. 

USAir,  Republic,  Jet  America,  Muse 
Air,  and  Midwestern,  among  others, 
commented  that  a  buy-sell  rule  would 
tend  to  exclude  new  entrants  from  high 
density  airport  markets  as  a  result  of  the 
high  cost  of  purchasing  operating 
authority.  However,  because  the  buy- 
sell  rule  permits  a  new  entrant  to  obtain 
slots  in  the  same  manner  and  for  the 
same  costs  as  an  incimibent  carrier,  it  is 
the  market  price  of  the  slots  themselves 
and  not  the  method  of  allocation  which 
constitutes  the  alleged  barrier  to  new 
entry  in  a  slot  market. 

DOJ  in  their  comments  stated  that 
both  the  Airline  Deregulation  Act  and 
the  Federal  Aviation  Act  require  DOT  to 
rely,  to  the  maximum  extent  possible,  on 
market  mechanisms  to  create  an 
efficient  procompetitive  system  for 
allocating  slots.  They  further  stated  that 
a  market  approach  (such  as  adopted  in 
this  amendment)  is  the  only  way  to 
accomplish  that  mandate. 

FTC  responded  to  the  concern  of 
barriers  to  market  entry  with  the 
observation  that  it  is  the  absence  of  a 
slot  market  which  poses  the  barrier  to 
entry,  because  there  exists  no 
competitive  means  for  entry  in  a  slot- 


constrained  market.  FTC  stated  that  an 
entry  barrier  exists  when  a  incumbent 
can  maintain  price  above  average  cost 
(including  a  reasonable  return  on 
investment]  in  the  long  nm,  without 
inducing  potential  new  entrants  to  start 
serving  the  market.  Any  restriction  on 
slot  transfers  enables  an  incumbent 
carrier  to  maintain  fares  above  average 
per-passenger  costs  in  a  slot-constrained 
market  without  inducing  entry.  The 
existing  system,  which  permits  slot 
trades,  allows  some  entry  by  slot 
holding  carriers  willing  to  abandon 
another  market,  but  does  not  adequately 
provide  for  entry  by  carriers  not  holding 
any  slots.  An  unrestricted  market  in 
slots  will  permit  a  new  entrant  to  obtain 
marginally  profitable  slots  from  one 
carrier  at  a  price  which  will  allow  the 
new  entrant  to  compete  in  a  market  in 
which  another  carrier  is  maintaining  a 
price  above  average  cost. 

CEA  notes  that  cost-related  barriers 
to  entry  (as  opposed  to  prohibitions  on 
entry)  result  because  an  entrant  is 
putting  its  money  at  risk  to  enter  the 
market.  If  the  new  entrant  subsequently 
decides  to  leave  the  market,  it  cannot 
recoup  its  sunk  costs,  such  as  the 
depreciation  of  its  assets.  The  price  paid 
for  a  slot  under  a  buy-sell  rule  is  not  a 
sunk  cost,  however.  Because  the  slot 
does  not  depreciate,  a  carrier  can 
recover  the  money  paid  for  the  slot  on 
leaving  the  market.  FTC  concludes  that 
the  purchase  of  slots  does  not  put  a  new 
entrant's  money  at  risk  and,  therefore,  is 
not  a  barrier  to  entry. 

CEA  cites  the  examples  of  new 
entrants  being  able  to  gain  access  during 
the  limited  buy-sell  experiment 
conducted  with  interim  operations  plan 
slots  in  1982.  They  cite  the  example  in 
which  one  carrier  acquired  26  slots  at 
that  time.  The  price  of  the  slots  did  not 
constitute  a  barrier  to  entry  or  to 
subsequent  profitable  operation. 

On  this  issue,  DOJ  stated  that  a  "buy/ 
sell"  market  would  enable  the 
incumbents  and  new  entrants  with  the 
lowest  costs  and  greatest  passenger 
demand  to  obtain  slots.  They  pointed 
out  that  the  existing  scheduling 
committee  system  provides  little 
opportimity  for  such  new  entry  or 
growth. 

While  the  Department  believes  that 
an  imrestricted  slot  market  may 
represent  the  most  effective  opportimity 
for  new  entry  at  high  density  airports, 
special  consideration  has  been  provided 
in  this  amendment  for  new  entrants.  In 
the  first  selection  sequence  in  the  lottery 
mechanism  for  distribution  of  newly 
available  slots,  15  percent  of  slots  will 
be  set  aside  for  new  entrants,  and  new 
entrants  will  be  able  to  select  4  slots 
instead  of  2.  New  entrants  will 


otherwise  compete  on  an  equal  basis 
with  incumbent  carriers  for  the 
remainder  of  the  available  slots. 

The  Department  believes  that  the 
ability  to  buy  and  sell  slots  also 
removes  existing'artificial  barriers  to 
entry  into  high  density  airport  markets. 
The  elimination  of  barriers  to  entry  is 
essential  for  the  optimal  operation  of  a 
competitive  market.  The  rule 
accomplishes  this  by  placing  new 
entrants  in  the  same  position  as 
incumbent  carriers  desiring  additional 
slots.  One  additional  point  is  that  in  the 
case  of  each  airport,  there  is  at  least  one 
other  airport  in  the  area  that  can  be 
utilized  by  all  operators  including  new 
entrants. 

In  a  related  objection,  Midway,  PSA, 
RepubUc,  USAir  and  others  commented 
that  the  buy-sell  rule  discriminates 
against  smaller  carriers  or  those  carriers 
using  smaller  aircraft  in  secondary 
markets.  The  commenters  believes  that 
the  greater  economic  power  of  the  larger 
carriers  would  result  in  the 
entrenchment  of  those  carriers  and  the 
concentration  rather  than  diversification 
of  the  industry. 

The  FTC  observed  that  the  motivation 
to  purchase  in  a  slot  market  will  be  the 
expectation  of  providing  relatively  high- 
value  flights  and  not  simply  the 
availability  of  cash  on  hand.  If  a  smaller 
carrier  can  obtain  higher  profitability 
from  an  additional  operation  than  can  a 
larger  carrier,  the  smaller  carrier  should 
be  able  to  offer  a  higher  purchase  price 
and  obtain  the  slot,  even  if  financing  is 
required.  The  size  of  a  carrier  is  not 
necessarily  related  to  the  ability  to 
finance  purchases.  FTC  notes  that 
smaller  carriers  such  as  People  Express 
have  been  able  to  finance  large 
equipment  purchases  and  should  have 
no  more  trouble  financing  slot 
purchases.  Financing  should  be 
facilitated  by  the  fact  that  slots  are  non- 
depreciating  and  readily  transferable. 

Inherent  in  the  concern  that  a  buy-sell 
rule  will  result  in  market  concentration 
is  the  notion  that  larger  carriers  will  use 
their  resources  to  dominate  markets. 
The  Department  does  not  believe  that 
such  anticompetitive  behavior  will  be  a 
problem,  because  of  the  lack  of  business 
incentives  to  do  so  and  because  of  the 
impracticality  of  obtaining  any 
monopoly  control  of  slot-constrained 
markets.  A  carrier  will  not  have  the 
incentive  to  acquire  and  use  a  slot 
merely  to  prevent  other  carriers  from 
using  it.  For  example,  if  another  carrier 
could  offer  more  valuable  service,  then 
the  slot  is  worth  more  to  that  carrier 
than  to  the  holding  carrier.  The 
Department  believes  that  the  holding 
carrier  can  maximize  profits  only  by 
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selling  the  slot  to  another  carrier 
offering  more  highly  valued  service. 

Nor  would  there  by  any  practical 
purpose  in  accumulating  slots  in 
quantity  for  the  possible  monopoly 
value  of  a  dominant  slot  block  at  a  high 
density  airport.  FTC  lists  several 
reasons  why  such  a  strategy  would  not 
be  effective  in  a  buy-sell  system.  First, 
in  each  case,  a  carrier  or  group  of 
carriers  attempting  to  monopolize 
markets  would  face  competition  from 
other  airports  in  the  same  metropolitan 
area,  such  as  Midway  in  Chicago  and 
Washington  Ehilles  International  and 
Baltimore/Washington  International  in 
the  Washington  area.  Therefore,  the 
opportunity  for  monopoly  pricing  would 
be  extremely  limited. 

Second,  successful  monopolization  of 
a  market  would  require  control  of  a 
massive  number  of  slots.  Since  at  each 
airport  any  slot  may  be  used  in  any  city- 
pair  market,  an  attempt  to  charge 
monopoly  prices  in  that  mfirket  would 
induce  other  carriers  to  enter  the  market 
unless  the  monopolizing  carrier  or 
carriers  controlled  virtually  all  available 
slots.  FTC  believes  that  even  if  a  carrier 
attempted  this,  which  is  unlikely  given 
the  Bna'^nal  incentives  not  to  hold  slots 
unnecessai  ily,  the  size  of  the  purchasing 
activity  would  enable  antitrust 
authorities  to  detect  the  attempt  and 
intervene  to  stop  it.  FTC  concludes,  and 
the  Department  agrees,  that  the  use-or- 
lose  provisions  of  the  rule,  in 
conjunction  with  existing  antitrust  laws, 
will  be  sufficient  to  deter 
anticompetitive  behavior. 

As  to  possible  anticompetitive 
behavior,  DO]  notes  that,  in  a  market 
context,  interdependent  behavior  would 
almost  certainly  require  an  explicit 
agreement  among  the  holders  of  slots  to 
boycott  potential  purchases.  They 
pointed  out  that  such  an  agreement 
would  be  a  felony  violation  of  the 
Sherman  Act 

Effect  on  Service  to  Small 
Communities.  Notice  84-6  specifically 
solicited  comments  on  the  effects  a  buy- 
sell  rule  would  have  on  levels  of  service 
to  smaller  communities.  In  its  comments, 
FTC  pointed  out  that  current  non-market 
slot  allocation  methods  give  slots  to 
airlines  which  can  use  those  slots  to 
serve  any  city-pair  market  they  choose. 
If  it  is  more  profitable  to  serve  large 
cities,  the  current  slot  allocation  system 
will  not  preserve  service  to  small  cities. 
CEA  commented  that  deregulation  has 
resulted  in  an  increase  in  service  to 
small  communities.  Since  such  service 
can  be  profitable  for  air  carriers,  CEA 
sees  no  reason  to  assume  that  a  slot 
market  will  result  in  a  decline  in  service 
to  smaller  communities.  FTC  also 
commented  that  other  policies,  such  as 


the  Essential  Air  Service  program,  and 
reservations  of  certain  numbers  of  slots 
for  commuter  carriers,  tend  to  maintain 
levels  of  service  to  smaller  communities. 
Both  of  those  poUcies  are  retained  in  the 
current  rule. 

DOJ  commented  that  smaller 
communities  may  act  on  their  own  to 
preserve  air  service  by  entering  into 
contractual  agreements  with  carriers 
holding  slots  or  by  purchasing  slots  and 
leasing  them  to  carriers.  This  rule  woidd 
allow  such  {urangements. 

The  majority  of  commenters  felt  that  a 
pure  buy-sell  rule  would  not  detract 
from  service  to  small  communities,  but 
many  felt  otherwise.  USAir  theorized 
that  buy-sell  would  result  in  a  shift  in 
service  to  longer  haul,  higher  density 
markets  served  by  large  airplanes 
because  the  profit  potential  of  a  large 
airplane  is  always  greater  than  that  of  a 
small  airplane.  Thus,  said  USAir, 
smaller  markets  would  not  generate 
passengers  or  revenue  to  justify  the  use 
of  a  slot. 

The  FTC  in  their  comments  stated  that 
service  to  small  communities  is  not 
affected  by  this  rule.  They  stated  that 
service  to  small  communities  will  work 
equally  well  with  marketable  slots  as 
they  now  do  tmder  non-market  slot 
allocation.  The  Joint  Commenters  stated 
that  the  fear  is  unfounded  that  a  buy/ 
sell  rule  would  result  in  shifting  of 
service  to  small  communities  from  the 
high  density  airports,  or  that  slots  would 
be  used  only  with  large  aircraft.  They 
dte  numerous  examples  of  carriers 
serving  small  communities  and  suggest 
that  that  will  continue.  In  fact,  they 
suggest  that  "without  buy/sell  some 
small  and  medium  community  services 
might  be  adversely  affected."  American 
Airlines  pointed  out  that  an  efficient 
hub-spoke  system  requires  short-haul 
routes  from  the  hub.  American  cites  the 
recent  expansion  of  service  to  smaller 
communities  as  proof  that  new  service 
will  be  directed  towards  small 
communities  to  "tap"  new  mtu'kets  and 
feed  the  established  long-haul  routes. 

The  retention  of  separate  slot  markets 
for  air  carrier  and  commuter  operator 
categories  preserves  slots  for  service  to 
smaller  communities  by  aircraft  suited 
to  short-haul,  lower  passenger  volume 
markets.  Therefore,  the  rule  will 
continue  to  limit  the  use  of  commuter 
slots  to  aircraft  defined  in  §  93.123[c](2], 
having  a  certificated  maximimi 
passenger  seating  capacity  of  less  than 
56  or  a  maximum  cargo  payload 
capacity  of  less  than  18,000  pounds. 
However,  the  rule  adopted  will  now 
permit  the  use  of  any  aircraft  in  an  air 
carrier  slot.  The  policy  reasons  for 
maintaining  separate  operator 
categories  require  the  protection  only  of 


commuter  slots  and  not  of  air  carrier 
slots,  so  the  use  restrictions  on  air 
carrier  slots  have  been  removed  to 
provide  maximum  carrier  flexibility. 
Therefore,  additional  slots  may  be 
available  to  commuters  for  service  to 
such  communities. 

Protection  and  development  of  service 
to  smaller  communities  is  also  achieved 
by  the  provision  for  separate  treatment 
of  slots  used  for  service  to  certain 
communities  under  the  Essential  Air 
Service  (EAS)  Program.  The  Airline    . 
Deregulation  Act  of  1978  (ADA) 
included  provisions  for  the  continuation 
of  service  to  small  commimities  after 
deregulation  of  air  carrier  routes.  (49 
U.S.C.  1389).  Carriers  serving 
commimities  identified  under  the  EAS 
program  have  certain  obligations  before 
suspending  that  service  and  may  be 
eligible  for  subsidies  to  provide  '    • 

continued  service.  Under  the  rule 
adopted,  the  Office  of  the  Secretary  may 
decide  that  slots  should  be  assigned  to 
carriers  if  necessary  to  provide  EAS 
service.  This  may  necessitate  the  recall 
of  other  non-EAS  slots  for  that  purpose 
if  imallocated  slots  are  not  available, 
although  this  is  not  anticipated  to  occur 
often.  The  rule  further  provides 
restrictions  on  the  transfer  of  EAS  slots. 
This  restriction  will  be  closely 
monitored  by  the  Office  of  the  Secretary 
of  Transportation. 

The  Department  of  Transportation 
believes  that  the  above  provisions  will 
preserve  and  enhance  the  protection  of 
air  service  under  the  EAS  program  and 
the  the  adoption  of  the  buy-sell  rule  will 
not  adversely  impact  the  present  level  of 
service  to  eligible  commimities. 

International  Operations.  In  Notice 
84-6,  comments  were  solicited  on 
whether  the  rule  should  apply  to 
international  operations. 

Six  foreign  airlines  and  the 
International  Air  Transport  Association 
(lATA)  favored  the  exclusion  of  any 
international  operations  from  the  buy- 
sell  rule.  Japan  Airlines  commented  that 
a  rule  allowing  international  slots  to  be 
bought  and  sold  had  the  potential  for 
seriously  disrupting  the  international 
scheduling  framework.  International 
carriers,  according  to  Japan  Airlines,  are 
subject  to  different  scheduling  seasons, 
and  different  lead  times  for  schedule 
planning,  than  those  applicable  to 
domestic  services.  Air  Canada's 
comments  pointed  out  the  possible 
conflicts  between  a  buy-sell  rule  (with 
or  without  an  accompanying  lottery)  and 
bilateral  agreements  between  the  U.S. 
and  respective  foreign  countries. 
American  Airlines,  on  the  other  hand, 
argued  that  exclusion  of  foreign 
operations  would  reduce  the  supply  of 
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domestic  slots,  thus,  driving  up  the  price 
with  the  result  that  domestic  carriers 
would  be  subsidizing  foreign  carriers. 
DOI's  comments  agreed  with  American 
Airlines,  further  stating  that  a  buy-sell 
rule  would  not  interfere  with  bilateral 
air  service  agreements. 

The  Department  of  State  commented 
that  bilateral  agreements  would 
probably  not  be  violated  if  foreign 
carriers  were  given  a  fair  and  equal 
opportunity  to  compete  with  domestic 
carriers  for  available  slots.  DOS  was 
concerned,  however,  that  the  larger 
scale  of  activity  of  domestic  carriers  at 
the  high  density  airports  might  give  them 
at  least  an  initial  unfair  advantage.  DOS 
recommended  that  the  buy/sell 
approach  be  confined  at  first  to 
domestic  operations  to  gain  experience 
and  to  make  any  needed  adjustments 
before  adapting  the  rule  to  include 
international  operations. 

This  rule  adopts  the  approach 
recommended  by  the  foreign 
commenters  and  by  DOS.  To  ensure 
equal  treatment,  U.S.  international 
operators  are  treated  the  same  as 
foreign  operators  in  most  respects. 
International  slots  may  not  be  bought  or 
sold  and  may  be  traded  only  on  a  one- 
for-one  basis  for  other  international 
slots  at  the  same  airport. 

Accordingly,  the  Office  of  the 
Secretary  of  Transportation  has 
determined  that  as  a  matter  of 
'  international  aviation  policy  the 
allocation  of  new  slots  to  international 
carriers  at  Kennedy  and  O'Hare 
Airports  will  be  made  by  the  FAA  based 
on  requests  from  foreign  and  U.S. 
operators  conducting  international 
operations.  Kennedy  and  O'Hare  handle 
the  vast  majority  of  international 
operations  at  the  high  density  airports. 
This  amendment  does  not  allow  the 
sale  or  multiple  trading  of  slots  utilized 
for  international  operations.  It  does, 
however,  require  the  government  to 
provide  slots  to  any  carrier  wishing  to 
conduct  international  operations  at 
either  Kennedy  or  O'Hare  airports. 

Slots  for  international  operations  will 
be  allocated  administratively,  upon 
request  to  the  FAA  by  an  appropriately 
authorized  carrier,  rather  than  being 
issued  by  lottery.  In  the  event 
insufficient  unallocated  slots  are 
available  to  meet  valid  requests  for 
international  operations,  the  FAA  may 
recall  allocated  slots  to  meet  the 
international  demand.  The  Department 
believes  that  the  above  provisions  will 
ensure  sufficient  capacity  for 
international  operations  at  Kennedy  and 
O'Hare  Airports. 

The  Department  will  closely  monitor 
requests  for  international  slots,  and  the 
use  of  those  slots,  to  determine  whether 


this  section  of  the  rule  needs  to  be 
reviewed  to  avoid  undue  discrimination 
against  domestic  operations. 

Future  Allocation  of  Available  Slots. 
The  lottery  procedures  proposed  in 
Notice  84-7  were  intended  for  use  as  a 
supplemental  allocation  mechanism  to 
resolve  deadlocks  in  the  scheduling 
committee  negotiations.  Because  the 
initial  allocation  under  the  rule  adopted 
is  by  "grandfathering"  of  the  existing 
allocation,  and  because  most  future 
adjustments  will  be  accommodated 
throught  the  purchase  and  sale  of  slots, 
the  sdieduling  committees  will  not  be 
used  to  allocate  slots  after  December  16, 
1985.  However,  trom  time  to  time,  as  a 
result  of  new  system  capacity  or  by 
operation  of  the  use-or-lose  provisions, 
unallocated  slots  will  become  available. 
The  amendment  provides  for  a  period 
lottery  mechanism  to  allocate  those 
slots. 

The  majority  of  comments  on  Notice 
84-7,  "Slot  Allocation  Alternative 
Methods"  favored  adoption  of  the 
"deadlock"  proposal.  A  few  conmienters 
qualified  their  support  by  emphasizing 
that  the  proposed  rule  should  be 
adopted  as  a  temporary  measure  only 
until  such  time  as  the  High  Density  Rule 
(HDR)  is  rescinded.  The  Aviation 
Consumer  Action  Project  (ACAP)  urged 
adoption  on  an  experimental  basis  only. 
Others,  such  as  American  Airlines  and 
Federal  Express,  emphasized  that  the 
proposal  should  be  adopted  only  in 
conjunction  with  the  companion  buy-sell 
rule.  "Slot  Transfer  Methods." 

Those  who  opposed  the  rule  proposed 
in  Notice  84-7,  did  so  mainly  on  the 
grounds  that  it  favored  the  incumbents, 
and  would  therefore  act  as  an  incentive 
for  them  to  encourage  deadlock.  The 
original  proposal  involved  use  of  the 
lottery  as  the  backup  allocation  method 
in  the  event  that  the  Airline  Scheduling 
Committees  failed  to  agree.  The  lottery 
mechanism  set  out  in  this  rule  is 
intended  only  as  a  supplementary 
allocation  procedure  for  newly  available 
slots.  The  mechanism  eliminates  the 
weighted  allocations  based  on  historical 
patterns  of  service.  Therefore,  it  no 
longer  favors  inciunbents.  Furthermore, 
since  deadlock  is  no  longer  the 
triggering  event  for  the  lottery,  any 
objection  on  this  basis  is  no  longer 
applicable. 

On  the  issue  of  eligibility 
requirements,  McClain  Airlines  argued 
that  new  carriers  without  FAA  operating 
authority,  but  who  had  obtained 
economic  authority  under  section  401  of 
the  Federal  Aviation  Act  (or  its 
equivalent),  should  be  allowed  to 
participate  in  the  allocation  sessions  so 
that  slots  could  be  used  to  obtain 


financing.  The  final  rule  includes  in  ttie 
lottery  those  operators  who  have 
obtained  apppropriate  economic 
authority  and  made  substantial  progress 
toward  obtaining  FAA  operating 
authority,  as  evidenced  by  the 
submission  of  three  or  more  documents 
specifically  listed  in  the  rule, 
S  93.225(g)(1)  throught  (6).  This  is 
necessary  to  ensure  that  those  who 
enter  the  lottery  will  be  able  to  use  the 
slots  within  a  reasonable  time  and  are 
not  intent  on  just  leasing  the  slots  during 
the  time  they  hold  them  for  a  quick 
profit.  This  would  unnecessarily 
penalize  carriers  who  are  in  the  lottery 
to  obtain  slots  for  use  rather  than  for 
speculative  reasons. 

Empire  Airlines  proposed  that  dual 
operators  (those  conducting  air  carrier 
and  commuter  operations]  be  allowed  to 
use  their  slots  for  either  type  of 
operation,  but  that  these  slots  should 
retain  their  original  identity  when 
traded.  Empire  would  also  allow  cross- 
trading  of  slots  (i.e.— commuter  slots 
may  be  traded  for  air  carrier  slots  and 
vice  versa.)  The  final  rule  aUows  air 
carrier  slots  to  be  used  for  either  air 
carrier  or  commuter  operations,  but 
limits  the  use  of  commuter  slots  to 
commuter  operations  only,  this  provides 
a  measure  of  protection  for  short-haul 
routes  and  small  community  markets  by 
insuring  that  the  number  of  commuter 
slots  will  not  be  depleted  by  air  carrier 
operations.  The  final  rule  also  allows 
slots  to  be  traded  in  any  combination. 

Procedural  Requirements 

A.  Weighting  of  New  Slot  Allocations 
Based  on  Historical  Patterns  of  Service. 
The  proposal  outlined  an  allocation 
scheme  whereby  larger  operators  would 
be  given  some  additional  selections 
during  the  first  slot  selection  sequence 
in  each  session,  as  well  as  in  the  seccMid 
sequence  at  O'Hare.  American,  Eastern, 
Delta,  Western,  and  United  Airlines  all 
favored  this  provision,  American 
asserting  diat  any  unfairness  would  be 
mitigated  by  the  15  percent  set-aside 
and  additional  wei^ting  in  the 
allocation  scheme  for  new  entrants. 
Eastern  objected  to  the  different 
weighting  schemes  at  O'Hare  and  the 
two  New  Yori(  Airports,  arguing  that  all 
should  be  the  same. 

There  were  several  comments  filed  in 
opposition  to  the  weighting  scheme.  In 
answer  to  the  ai-giunent  that  weighting 
would  recognize  the  investments, 
commitments,  and  plaiming  by  existing 
carriers,  Midway,  Pacific  Southwest 
and  Air  One  argued  that  incumbents 
could  realize  on  their  investments 
through  other  methods,  such  as  leasing 
of  terminal  space.  Other  commenters 
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opposed  were  NACA,  DO],  Midwestern 
Airlines  and  Southwest  Airiines. 
Midway  stated  that  any  preferential 
treatment  should  be  considered  on  a 
case  by  case  basis,  in  response  to 
individual  petitions.  USAir  suggested 
that  incumbents  be  allowed  to  choose 
two  slots,  and  new  entrants  four.  Jet 
America  suggested  all  carriers  be 
allowed  to  choose  four  slots  each,  after 
15  percent  were  set-aside  for  new 
entrants. 

Since  the  final  rule  provides  for 
grandfathering  of  virtually  all  existing 
slots  and  since  investments  by 
incumbents  and  historical  patterns  of 
service  are  recognized  in  the  current 
distribution,  the  rationale  for  the 
weighting  scheme  initially  proposed  is 
not  appropriate. 

B.  Order  of  Slot  Selection.  Under  the 
proposal,  every  30  days  after  an 
allocation  session,  the  FAA  would 
notify  carriers  of  the  availability  of 
additional  slots.  They  would  then  be 
offered  to  the  next  operator  in  the 
lottery  sequence.  Midwest  Express 
expressed  concern  that  carriers  might 
manipulate  the  option  to  "pass"  during 
the  allocation  session,  thereby  putting 
themselves  in  an  advantageous  position 
at  the  head  of  the  list  for  additional 
slots,  thereby  encouraging  subsequent 
deadlocks.  Jet  America  suggested  that 
carriers  who  either  received  slots  or 
"passed"  during  the  allocation  session, 
be  placed  at  the  end  of  the  list  in  a 
subsequent  lottery. 

Under  the  rule  adopted,  a  random 
lottery  will  be  held  whenever  the  FAA 
determines  that  sufficient  slots  have 
become  available  for  distribution.  The 
order  of  slot  selection  will  thus  be 
determined  anew  for  each  slot 
allocation  session,  and  there  will  be  no 
opportunity  to  abuse  the  "pass"  option. 
It  must  be  noted  that  there  is  no  certain 
date  set  for  holding  any  lottery.  That 
will  be  determined  by  the  FAA  at  its 
discretion. 

C.  Set-Aside  for  New  Entrants.  No 
commenter  opposed  th»15  percent  set- 
aside  for  new  entrants,  although  three 
commenters  felt  the  set-aside  should  be 
greater.  The  Department  believes  that  a 
reservation  of  15  percent  of  newly 
available  slots  to  new  entrants  in  the 
first  selection  sequence,  in  addition  to 
the  advantage  given  to  new  entrants  to 
select  4  instead  of  2  slots  in  the  first 
selection  sequence  of  the  lottery  session, 
will  provide  a  sufficiently  large  slot  pool 
for  new  entrants.  This  advantage  is  in 
addition  to  the  provisions  which  would 
allow  all  operators  including  new 
entrants  to  purchase  slots. 

D.  60-Day  Use  Requirement  for 
Lottery  Slots.  Notice  84-7  provided  that 
no  slot  obtained  through  the  lottery 


mechanism  could  be  transferred  unless 
it  had  been  used  by  the  transferor 
carrier  for  at  least  90  days.  CEA 
opposed  any  such  restriction  on  trade, 
and  McClain  favored  reducing  the  time 
to  30  days.  Accordingly,  section 
93.221(a)(5)  modifies  this  provision, 
requiring  only  that  slots  obtained  in  a 
lottery  be  used  65  percent  of  the  time 
during  a  2-month  period,  before  such 
slots  can  be  sold  or  traded  on  other  than 
a  one-for-one  basis.  To  avoid 
circumvention  of  this  rule,  any  slot 
obtained  in  a  one-for-one  trade  for  a  slot 
obtained  in  the  lottery  also  may  not  be 
sold  until  it  is  used  65  percent  of  the 
time  over  a  2-month  period. 

Many  conunenters  suggested  that  the 
90-day  use  restriction  apply  only  to 
/nter-airport  trades,  cuid  not  to  slot 
trades  at  the  same  airport.  This,  it  was 
argued,  would  provide  for  needed 
flexibility  and  allow  airlines  to 
accommodate  each  other's  individual 
needs  when  the  initial  allocation  does 
not  meet  them,  but  would  not  encourage 
speculation,  since  speculators  would 
presimiably  be  interested  only  in  inter- 
airport  trades.  This  amendment 
prohibits  sale  of  slots  obtained  in  a 
lottery  until  such  slots  have  been  used 
for  the  requisite  65  percent  of  the  time 
for  a  2-month  period.  In  addition,  it 
limits  trading  of  slots  obtained  in  a 
lottery  to  one-for-one  intra-airport 
trades  until  such  slots  have  been  used 
for  the  requisite  time.  This  provision  is 
necessary  to  maximize  the  ability  of 
new  entrant  carriers  and  small  carriers 
already  operating  at  the  airport  to 
obtain  slots  by  keeping  certificated 
carriers  from  entering  the  lotteries  only 
for  the  purpose  of  obtaining  slots  for     . 
later  sale. 

E.  00/90-Day  Start  Up  Rule.  Under  the 
proposed  rule,  slots  obtained  under  the 
lottery  mechanism  would  have  to  be 
utilized  within  60  days  of  the  lottery  or 
the  slot  would  be  lost  (90  days  for  new 
entrants).  This  provision  received  broad 
support,  many  commenting  that  the 
penalty  was  not  harsh  enough.  It  was 
suggested  that  the  rule  exclude 
circtunstances  beyond  the  carrier's 
control. 

The  final  rule  contains  a  65  percent 
use-or-lose  rule  for  all  slots  not  used  for 
international  operations.  An  exception 
is  made,  however,  in  §  93.217  (c)  and  (d) 
for  slots  of  an  operator  forced  by  a 
strike  to  cease  operations  using  those 
slots  and  slots  of  an  operator  filing  for 
bankruptcy  during  the  first  60  days  after 
filing. 

Two  commenters,  McClain  Airlines 
and  Northwestern,  felt  the  90-day  use 
provision  was  unfair  to  new  entrants. 
They  urged  that  special  provisions  be 
made  for  them  because  of  the  inherent 


delays  in  commencing  operations.  The 
final  rule,  at  {  93.217(b},  provides  for  a 
160-day  grace  period  for  new  entrants 
who  have  not  yet  obtained  operating 
authority.  It  retains  the  90-day  period  for 
all  other  new  entrants,  and  the  60-day 
period  for  all  other  operations.  At  the 
end  of  this  period,  the  slots  become 
subject  to  the  65  percent  use-oi^-lose 
rule. 

F.  50  Percent  Ownership  or  Control 
Provision.  The  proposed  rule  provided 
that  if  an  air  carrier  or  commuter 
operator  has  more  than  a  50  percent 
ownership  or  control  of  one  or  more  air 
carriers,  the  air  carrier  or  commuter 
shall  be  considered  to  be  a  single  entity. 
The  same  rule  would  apply  to  two  or 
more  carriers  or  commuters  owned  or 
controlled  (more  than  50  percent)  by  a 
single  company.  There  were  few 
comments  on  this  provision.  However, 
Continental  and  New  York  Air,  both  of 
which  are  owned  and  controlled  by  the 
same  company,  argued  that  it  was 
irrational  to  treat  the  two  carriers  as 
different  in  their  operations,  but  the 
same  for  the  purpose  of  slot  lotteries. 
They  argued  that  even  if  the  provision 
was  adopted,  publicly  held  corporations 
should  be  exempt,  since  there  is  littie 
danger  that  it  would  be  merely  a  sham 
corporation  set  up  to  obtain  slots.  The 
National  Air  Carrier  Association  also 
felt  that  the  provision  discriminated 
against  separate  corporate  entities. 

The  Department  believes  that  the  50 
percent  ownership  provision  serves  to 
prevent  the  use  of  business 
organizations  to  obtain  advantages 
under  slot  withdrawal  and  lottery 
provisions.  Therefore,  the  amenchnent 
incorporates  the  50  percent  ownership 
provision. 

G.  Use  or  Lose  Provisions.  Notice  84-7 
proposed  use-or-lose  provisions  for  air 
carrier  and  commuter  slots.  The 
proposal  would  have  required  that  any 
slot  not  utilized  at  least  71  percent  of  the 
time  (approximately  5  days  out  of  7)  in 
any  2-month  period  would  be 
withdrawn  by  the  FAA.  Most 
commenters  supported  the  use-or-lose 
provisions  and  the  reasons  for  that 
support  are  equally  applicable  to  this 
rule.  The  Department  of  Justice 
commented  that  a  use-or-lose  provision 
may  be  necessary  to  prevent  large 
carriers  or  several  large  carriers  from 
"hoarding"  slots  in  an  attempt  to  restrict 
service  to  drive  up  fares  or  to  keep 
smaller  competitors  from  entering  into 
or  expanding  in  certain  markets.  DOJ 
supported  such  a  provision  provided 
that  it  is  not  so  restrictive  that  it  forces 
carriers  to  sell  slots  they  could  use 
productively  or  to  conduct  near  empty 
flights  to  hold  slots  for  future  use  and 


provided,  further,  that  leasing  and  co- 
ownership  of  slots  are  permitted. 

The  use-or-lose  provision  in  this  rule 
prevents  the  holding  of  "pocket"  slots 
for  speculative  purposes  and  serves  to 
maximize  utilization  of  airport  capacity. 

The  Massachusetts  Port  Authority 
proposed  that  the  term  "use"  include 
leasing  of  slots.  The  Department  agrees 
that  the  ability  to  lease  slots  will  help  to 
ensure  that  all  available  slots  are  used, 
and  the  rule  allows  holders  to  lease  their 
slots  for  any  period. 

The  National  Air  Carrier  Association 
(NACA).  ATA  and  RAA  commented 
that  use-or-lose  requirements  should 
make  exceptions  for  circumstances 
beyond  the  carriers'  control,  including 
strikes,  and  cancellations  due  to  aircraft 
malfunction  or  weather.  The  Department 
recognizes  this  concern  and  has  reduced 
the  requirement  to  65  percent.  The  65 
percent  use  requirement  embodied  in 
this  rule  permits  a  carrier  to  normally 
utilize  a  slot  5  days  a  week  and  still 
allows  for  a  limited  number  of 
cancellations  because  of  unforeseen 
circumstances.  In  addition,  as 
previously  stated,  this  rule  specifically 
provides  that  slots  which  are  unused 
due  to  a  strike  are  not  subject  to  loss. 

The  FAA  will  apply  the  use-or-lose 
provision  in  discrete  2-month  periods  to 
facilitate  tracking  and  enforcement.  The 
2-month  period  begins  on  the  first  day  of 
the  first  month  after  the  rule  is  issued. 
The  next  2-month  period  begins  on  the 
first  day  of  the  third  month  after  the  rule 
is  issued,  and  so  on. 

RAA  and  ATA  commented  that  any 
use-or-lose  provision  should 
accommodate  those  flights  which  are 
not  scheduled  on  a  daily  basis.  The  rule 
provides  that  slots  may  be  shared,  that 
is,  different  carriers  may  operate  a  slot 
on  different  days  of  the  week,  so  that 
the  65  percent  rule  would  only  apply  to 
those  days  actually  allocated  to  the 
carrier. 

H.  Eligibility  to  Purchase  Slots.  In 
Notice  84-6,  it  was  proposed  that  only 
air  carriers  holding  valid  operating 
certificates  be  allowed  to  obtain  or 
transfer  slots.  Comments  were  invited 
on  this  issue.  A  number  of  air  carriers 
suggested  that  only  carriers  be  allowed 
to  purchase  slots. 

DO]  in  their  comments  stated  that  slot 
ownership  should  not  be  restricted  to 
aviation  users  but  should  be  open  to 
other  entities  including  banks, 
communities,  and  brokers  to  ensure  that 
slots  go  to  their  most  productive  use. 
DOJ  further  noted  that  allowing  cities  to 
purchase  slots  is  one  way  to  enable 
small  communities  to  preserve  service  at 
the  high  density  airports.  According  to 
DOJ,  this  would  allow  small 
commimities  to  enter  into  contractual 


arrangements  with  carriers  holding  slots 
and  would  also  allow  communities  to 
purchase  slots  to  lease  them  for  service 
to  their  airport.  CEA  made  the  same 
argument.  The  FTC  suggested  that 
allowing  non-airlines  to  participate  in 
the  process  might  help  enable  small 
carriers  to  obtain  financing. 

DOT  agrees  with  these  comments. 
Even  if  non-carriers  could  not  purchase 
slots,  arrangements  could  be  made  with 
carriers  to  help  finance  slots.  It  seems  to 
be  an  urmecessary  step  to  require. 
Therefore,  there  will  be  no  limitation  on 
which  organizations  or  persons  can 
purchase  slots.  In  this  connection,  as 
already  noted,  a  use-or-lose  provision  is 
also  contained  in  this  amendment. 
Therefore,  any  group  purchasing  a  slot 
must  use  it  or  it  would  be  returned  to  the 
Government  for  reallocation.  This  rule, 
however,  allows  only  carriers  to 
participate  in  the  lottery. 

Rights  of  Local  Airport  Proprietors 

A  large  group  of  commenters, 
including  \he  Joint  Commenters,  Delta, 
People  Express  and  Southern  Jersey 
Airways  were  concerned  that  airport 
proprietors  might  misinterpret  a  buy-sell 
rule  as  granting  them  authority  to  sell 
slots  on  their  own.  The  Massachusetts 
Port  Authority  and  the  Port  Authority  of 
New  York  and  New  Jersey  asserted  that 
proprietors  should  be  able  tQ  regulate 
local  resources  through  slot  restrictions. 
The  Department's  position  in  this 
manner  remains  that  the  FAA  retains 
sole  jurisdiction  over  the  Nation's 
airspace,  and  that  nothing  in  this  rule 
should  be  construed  to  authorize  a  sale 
of  slots  by  any  airport  authority. 

The  authority  for  this  amendment  is 
contained  in  Section  307  of  the  Federal 
Aviation  Act  which  gives  the  FAA 
exclusive  jurisdiction  to  regulate  the 
safety  and  efficiency  of  the  Nation's 
airspace  system.  Moreover,  with  respect 
to  non-high  density  rule  airports,  DOJ 
stated  in  its  comments  that  the  buy-sell 
rule  does  not  set  a  precedent  that  local 
airport  proprietors  can  use  to  restrict 
operations. 

In  its  comments  on  this  subject,  DOJ 
also  stated  that  proprietors  of  the  high 
density  airports  are  preempted  from 
changing  either  FAA's  hourly  limitations 
or  its  slot  allocations  systems  because 
FAA  already  has  used  its  airspace 
management  powers  to  "stake  out  its 
turf'  at  those  airports. 

Section-by-Section  Description  of  the 
Rule 

Set  forth  below  is  a  section-by-section 
description  of  the  more  important 
provisions  of  the  rule.  Included  in  the 
discussion  are  reasons  for  adopting 
certain  of  the  provisions  and  an 


explanation  of  how  the  provisions  will 
be  applied. 

Section  93.211    Applicability. 

This  section  describes,  in  general 
terms,  the  applicability  of  the  new 
Subpart  S  of  Part  93.  The  subpart 
prescribes  rules  applicable  to  the 
allocation,  withdrawal  and  transfer  of 
slots  at  the  High  Density  Traffic 
Airports.  The  rules  do  not  apply  to 
Newark  Airport  since  the  High  Density 
Rule — Subpart  K  of  Part  93 — is  not 
currently  in  effect  at  that  airport 
Subpart  S  only  appUes  to  air  carrier  and 
commuter  operator  slots  and  not  to 
those  slots  designated  by  Subpart  K  as 
general  aviation  slots.  General  aviation 
slots  will  continue  to  be  allocated  by  the 
Air  Traffic  Control  Reservation  Office 
on  a  first-come  first-served  basis. 

Section  93.213    Definitions  and  General 
Provisions. 

The  terms  "new  entrant  carrier"  and 
"slot"  are  specifically  defined  in  this 
section.  The  definition  of  "new  entrant 
carrier"  is  particularly  important  since 
those  carriers  will  be  provided  a 
preference  in  any  lotteries  held  to 
distribute  slots  in  the  future.  "New 
entrant  carrier"  is  defined  as  any 
commuter  operator  or  air  carrier  that 
does  not  hold  a  slot  at  a  particular 
airpori  and  has  never  sold  or  given  up  a 
slot  at  that  airport  after  December  16, 
1985.  The  Department  does  not  believe  it 
would  be  appropriate  to  permit  cairiers 
that  have  sold  or  given  up  their  slots  at 
an  airport  to  receive  a  preference  in  a 
lottery  to  reobtain  slots  at  that  airport. 

A  "slot"  is  defined  as  the  authority  to 
conduct  one  allocated  IFR  landing  or 
takeoff  operation  during  a  specific  hour 
or  30-minute  period  at  one  of  the  high 
density  airports.  Under  Subpart  IC  each 
of  the  high  density  airports  have  slots 
allocated  by  the  hour,  except  at  O'Hare 
and  LaGuardia  Airports  where  the 
allocations  are  in  30-minute  periods.  The 
hours  of  the  day  during  which  slots  are 
required  for  IFR  operations  at  the  high 
density  airports  are:  6:45  a.m.  to  9:15 
p.m.  at  O'Hare,  3:00  p.m.  to  8M)  p.m.  at 
Kennedy,  and  6KX)  a.m.  to  12.'00  a.m.  at 
LaGuardia  and  National  Airports.  All 
parties  are  reminded  that  in  accordance 
with  Subpart  K,  scheduled  operations  at 
a  high  density  airport  must  only  be 
conducted  with  appropriate  IFR 
reservations. 

Section  93.213(b)  makes  it  clear  that 
the  definitions  contained  in  Subpart  K  of 
Part  93  also  apply  to  Subpart  S. 

Paragraph  (c)  of  §  93.213  includes  a 
provision  that  was  applied  under  the 
Interim  Operations  Plan,  which  was  in 
effect  as  the  air  traffic  control  system 
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recovered  from  the  1981  controllers' 
walk-out.  Under  this  provision,  any  air 
carrier,  commuter  operator,  or  other 
persons  that  owns  or  controls  more  than 
SO  percent  of  one  or  more  other  air 
carriers,  commuter  operators,  or  other 
persons  is  considered  to  be  a  single  air 
carrier  or  commuter  operator  for 
purposes  of  Subpart  S.  Since  any  person 
[person  is  defined  in  14  CFR  Part  1  to 
include  corporations]  is  allowed  to  buy 
or  sell  slots,  it  is  necessary  to  apply  the 
"co-ownership"  provisions  to  them  as 
well  as  to  carriers  and  commuters.  This 
provision  applies  for  entry  in  any  lottery 
held  under  S  93.225  or  to  slots 
withdrawn  by  the  Government  imder 
S  93.223.  Hius,  a  corporation  owning 
two  corporations  and  two  carriers,  all 
with  slots,  would  only  appear  in  a 
i  93.223  or  S  93.225  lottery  once. 

The  section  also  makes  it  clear  that  a 
single  operator  may  be  considered  to  be 
both  an  air  carrier  and  a  commuter 
operator  for  purposes  of  entering 
lotteries  under  this  subpart.  Thus,  for 
example,  a  single  operator  that  owns 
two  commuter  operators  and  two  air 
carriers  could  enter  lotteries  for  both  the 
commuter  operator  class  of  user  and  air 
carrier  class  of  user  at  a  particular 
airport,  but  it  could  enter  each  lottery 
only  once.  This  is  no  change  from 
current  procedures.  For  example,  if 
Carrier  A  operates  large  and  small 
aircraft  at  O'Hare,  it  may  obtain  and  use 
slots  in  both  the  commuter  and  air 
carrier  pools.  Of  course,  commuter  slots 
can  only  be  utilized  for  commuter 
operations. 

Section  93^15    Initial  Allocation  of 
Slots. 

Subpart  S  does  not  affect  the  total 
number  of  slots  and  the  total  number  of 
commuter  operator  and  air  carrier  slots 
as  specified  in  Subpart  K  of  Part  93.  This 
section  specifies  how  slots  will  be 
initially  allocated. 

Paragraph  (a)  of  S  93.215  provides  that 
air  carriers  and  commuter  operators 
holding  permanent  slots  on  December 
16, 1985  will  be  allocated  those  slots 
subject  to  the  withdrawal  provisions  of 
'  Subpart  S.  The  records  of  the  air  carrier 
and  commuter  operator  scheduling 
committees  will  be  used  to  determine 
which  operators  were  holding 
permanent  slots  on  December  16, 1985. 
A  slot  allocated  on  a  temporary  basis  is 
not  a  permanent  slot,  if  the  scheduling 
committee  records  submitted  (o  the  FAA 
indicate  a  dispute  over  which  carrier 
holds  a  slot  the  FAA  will  resort  to  other 
records  to  effectuate  the  initial  slot 
allocation.  The  FAA  will  meet  with  each 
scheduling  committee  to  determine 
proper  placement  of  each  slot.  The 
agency  may  ask  carriers  to  produce 


documentation  to  support  any  claim  to 
slots.  If  the  FAA  cannot  determine 
which  operators  were  holding  particular 
slots  as  of  December  16, 1985,  those 
slots  will  not  be  allocated  under 
§  93.215.  Rather,  they  will  be  allocated 
at  a  later  date  under  the  provisions  of 
§  93.217,  for  international  operations; 
S  93.219,  for  essential  air  service  (EAS) 
operations:  or  S  93.223,  by  lottery,  to  air 
carrier  or  commuter  operators,  for  any 
operations  they  desire.  The  Chief 
Counsel  of  the  FAA  shall  be  the  final 
decisionmaker  in  this  regard.  Slot  trades 
may  need  to  be  temporarily  suspended 
by  the  FAA  in  order  to  make  these 
determinations. 

Paragraph  (b)  of  §  93.215  provides  for 
those  slots  that  are  being  held  by 
different  operators  on  different  days  of 
the  week  and  those  whose  use  is 
otherwise  divided.  Any  such  division  of 
slots  would  have  to  be  confirmed  by  a 
scheduling  committee. 

Those  carriers  having  partial  use  of 
slots  will  continue  to  be  allocated  those 
slots  as  they  operated  them  in  the  past. 
For  example,  some  slots  have  been 
allocated  for  2  days  to  one  operator  and 
for  2  days  to  another  operator.  Those 
operators  would  be  able  to  continue  to 
use  those  slots  in  that  fashion.  For  slot 
withdrawal  purposes  (see  the  discussion 
of  S  93.223],  the  slots  would  receive  a 
single  withdrawal  priority  number  and, 
for  slot  use-or-lose  purposes  [see  the 
discussion  of  {  93.227),  if  either  carrier 
ceases  to  use  its  share  of  the  slots  85 
percent  of  the  time  over  a  2-month 
period,  that  carrier  would  lose  its  share 
while  the  other  carrier  woiUd  not  Thus, 
only  2  days  use  of  the  slots  would  be 
reallocated. 

,  Since  certain  slots  used  for 
international  operations — those 
described  in  S  93.217(a)(1) — are 
specially  treated  within  Subpart  S,  it  is 
important  that  the  Department  be  aware 
of  which  slots  are  being  used  for  those 
operations.  Paragraph  (c)  of  S  93.215 
requires  that,  within  30  days  after  the 
issuance  date  of  the  rule,  each  U.S.  air 
carrier  and  commuter  operator  must 
notify  the  FAA  in  writing  of  those  slots 
used,  as  of  December  16, 1985,  for  the 
international  operations  described  in 
S  93.217(a)(1).  This  requirement  appUes 
to  slots  used  for  international  operations 
at  LaGuardia  Airport.  This  provision 
does  not  apply  to  foreign  operators  since 
all  operations  conducted  by  them  are 
international. 

Section  93.215(d)  indicates  that  slots 
not  held  by  an  operator  on  December  16, 
1985  will  be  allocated  in  accordance 
with  other  provisions  of  Subpart  S. 


Section  93.217   Allocation  of  Slots  for 
International  Operations  and 
Applicable  Limitations. 

Section  g3.217(a)  provides  that  slots 
will  be  allocated  to  airlines  to  conduct 
certain  specified  international 
operations  at  Kennedy  and  O'Hare 
Airports.  For  purpose  of  allocation,  slots 
will  not  be  allocated  for  international  ^ 
operations  at  LaGuardia  Airport  imless 
otherwise  required  by  bilateral 
agreement.  The  international  operations 
for  which  slots  will  be  provided  under 
S  93.217(a)  are — (a)  any  flight  segment  in 
which  either  the  takeoff  or  landing  is  at 
a  foreign  point,  and  (b)  for  foreign 
operators  only,  any  flight  segment  that  is 
a  continuation  of  a  flight  that  begins  or 
ends  at  a  foreign  point.The  Department 
believes  that  foreign  operator 
continuation  flights  should  be  few  in 
number. 

Under  {  93.217(a)(1),  continuation 
fiights  by  U.S.  international  operators  to 
or  from  high  density  airports  will  be 
treated  as  domestic  operations  since 
U.S.  operators  can  carry  local  traffic  on 
those  flight  segments.  To  treat 
continuation  flights  of  U.S.  international 
operators  the  same  as  those  of  foreign 
operators,  for  slot  allocation  purposes, 
would  place  U.S.  domestic  operators  at 
a  competitive  disadvantage  since  they 
will  not  be  able  to  obtain  slots  upon 
request  under  §  93.217.  It  could  also  lead 
to  abuse,  since  U.S.  international 
operators  could  obtain  numerous  slots 
under  S  93.217  by  characterizing  purely 
domestic  flights  as  continuation  flights. 
Should  the  Department  receive 
convincing  evidence  that  a  significant 
competitive  disadvantage  to  U.S. 
international  operators  results  from  this 
provision,  the  Department  reserves  the 
option  to  review  the  treatment  of 
continuation  flights  imder  the  rule. 

The  same  paragraph  also  provides 
that  slots  obtained  under  §  93.217  may 
not  be  bought,  sold,  leased  or  otherwise 
transferred,  except  that  those  slots  may 
be  traded  for  other  slots  used  for 
international  operations  on  a  one-for- 
one  basis  at  the  same  airport.  In 
addition,  if  a  slot  obtained  under 
S  93.217  will  not  be  used  for  more  than  a 
2-week  period,  the  slot  must  be  returned 
to  the  FAA,  and,  if  it  is  not  used  every 
day  of  the  week,  the  carrier  is  required 
to  notify  the  FAA  in  writing  of  those 
days  in  which  the  slot  will  not  be  used. 
Failure  to  comply  with  these 
requirements  will  result  in  the  slots 
involved  becoming  available  for 
reallocation  under  Subpart  S. 

In  providing  a  slot  for  an  international 
operation,  the  FAA  vrtll  atttempt  to 
match  the  hour  of  the  slot  with  that 
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requested  by  the  U.S.  or  foreign  operator 
consistent  with  international  scheduling 
needs.  However,  in  order  to  provide 
some  flexibility  to  the  FAA  in  allocating 
slots  for  international  operations. 
§  93.217(a)  provides  that  slots  will  be 
allocated  to  carriers  in  a  time  period 
within  two  hours  of  the  time  period 
requested.  In  this  way.  the  FAA  will  be 
able  to  avoid  withdrawing  slots  from  a 
domestic  operator  to  fill  an  international 
operation's  need  if  there  are  unallocated 
slots  available  reasonably  close  in  time 
to  the  time  requested  by  the 
international  operator. 

It  should  be  noted  that,  under 
§  93.217(b).  slots  obtained  under  §  93.215 
which  are  used  for  the  international 
operations  described  in  §  93.217(a)(1) 
are  subject  to  the  same  basic  conditions 
as  are  applied  to  slots  obtained  under 
§  93.217.  These  conditions  apply  to  slots 
used  for  international  operations  at 
LaGuardia  Airport  as  well  as  Kennedy 
and  O'Hare  Airports.  The  conditions 
include  those  relating  to  how  the  slots 
may  be  used,  the  prohibition  against 
most  transfers  the  return  of  unused 
slots,  and  the  notification  of  the  days  of 
the  week  on  which  the  slots  are  not 
being  used. 

Under  paragraph  (c)  of  §  93.217,  the 
Office  of  the  Secretary  of  Transportation 
(DOT)  states  a  reservation  with  respect 
to  the  application  of  the  provisions  of 
§  93.217(a).  In  this  paragraph.  DOT 
makes  it  clear  that  slots  need  not  be 
allocated  to  foreign  operators  if  the 
country  of  that  operator  allocates  slots 
to  U.S.  operators  on  a  basis  more 
restrictive  than  that  provided  by 
Subpart  S.  For  example,  if  a  foreign 
country  allocates  slots  at  its  capacity 
constrained  airports  in  a  manner  which 
limits  increased  operations  by  U.S. 
carriers,  operators  from  that  country 
should  not  automatically  expect  to 
receive  free  slots  for  increased 
operations  under  this  amendment.  Any 
decision  on  the  application  of  §  93.217(a) 
will  be  made  by  the  Office  of  the 
Secretary  of  Transportation. 

Paragraph  (d)  of  §  93.217  states  that 
requests  for  slots  for  international 
operations  must  be  submitted  to  the 
FAA  by  August  1,  for  operations 
planned  for  the  Winter  scheduling 
period,  and  by  February  1.  for 
operations  planned  for  the  Summer 
scheduling  period.  These  time  frames 
coincide,  more  or  less,  with  the  time 
frames  used  under  the  past  practice  of 
obtaining  slots  through  the  scheduling 
committees  for  international  operations. 

In  order  to  ensure  that  those  airlines 
requesting  slots  for  international 
operations  will  in  fact  use  them, 
§  93.217(e)  requires  a  certified  ^ 

statement,  signed  by  a  senior  officer  of 


the  operator  requesting  the  slots.  The 
statement  must  indicate  that  the 
operator  has  bona  fide  plans  to  use  the 
requested  slots  for  operations  described 
in  §  93.217)(a)(l)  and  has,  or  has 
contracted  for.  appropriate  aircraft.  This 
provision  is  needed  since,  in  some 
cases,  slots  will  have  to  be  withdrawn 
from  domestic  operators  to  be  provided 
for  international  operations  and 
needless  withdrawals  would 
unnecessarily  disrupt  air  transportation 
service.  This  would  be  the  case  even 
though  the  FAA  will  offer  to  the  affected 
domestic  operator  any  slots  that  were 
withdrawn  from  it  for  international 
operations  and  then  were  returned 
within  180  days  after  withdrawal.  Any 
lack  of  good  faith  on  the  part  of  those 
requesting  slots  for  international 
operations  could  result  in  criminal 
enforcement  action  under  Title  18  of  the 
U.S.  Code  for  false  certification  to  the 
Federal  Government  (18  U.S.C.  1001). 

Section  93.219    Allocation  of  Slots  for 
Essential  Air  Service  (EAS)  Operations 
and  Applicable  Limitations. 

Under  this  section,  whenever  the 
Office  of  the  Secretary  of  Transportation 
determines  that  slots  are  needed  for 
operations  to  or  from  a  high  density 
airport  under  the  essential  air  service 
(EAS)  program,  established  under 
section  419  of  the  Federal  Aviation  Act, 
as  amended,  those  slots  will  be  provided 
to  the  designated  air  carriers  or 
commuter  operators,  subject  to  the 
following  conditions.  Thode  slots  may 
not  be  bought,  sold,  leased  or  otherwise 
transferred,  except  they  may  be  traded 
for  other  slots  on  a  one-for-one  basis  at 
the  same  airport.  This  would  enable 
EAS  operators  to  make  slight 
adjustments  in  their  schedules  to  better 
serve  the  public.  In  addition,  any  slot 
obtained  under  the  section  must  be 
returned  to  the  FAA  if  it  will  not  be  used 
for  EAS  purposes  for  more  than  a  2- 
week  period.  A  slot  so  returned, 
however,  may  be  reallocated  to  the 
operator  which  returned  it,  upon  request 
to  the  FAA,  if  that  slot  has  not  been 
reallocated  to  an  operator  to  provide 
substitute  EAS  service.  To  provide  the 
FAA  with  some  flexibility  in  allocating 
slots  under  this  section,  slots  will  be 
allocated  in  a  time  period  within  90 
minutes  of  the  time  period  requested. 
This  flexibility  could  result  in  fewer 
slots  having  to  be  withdrawn  for  EAS 
purposes  from  other  operators. 

Section  93.2ig(d)  provides  that  the 
agency  will  not  honor  a  request  for  a 
slot  for  essential  air  service  if  the 
requesting  operator  has  sold  or  traded  a 
slot  it  used  for  essential  air  service  to  or 
from  the  same  point  in  the  past. 


Finally,  paragraph  (e)  of  S  93.219 
makes  it  clear  that  slots  obtained  under 
Civil  Aeronautic  Board  Order  No.  84-11- 
40  will  be  considered  to  have  been 
obtained  under  §  93.219.  Only  a  limited 
number  of  such  slots  exist  and  they 
were  allocated  by  the  Department 
specifically  for  EAS  purposes.  They 
should,  therefore,  be  subject  to  the 
special  restrictions  in  §  93.219.  which 
are  discussed  above. 

Section  93.221     Transfer  of  Slots. 

This  section  provides,  in  general,  that 
slots  may  be  bought,  sold  or  leased  for 
any  consideration  and  for  any  time 
period  and  they  may  be  traded  in  any 
combination  for  slots  at  the  same  airport 
or  any  other  high  density  airport.  The 
section  contains  a  number  of  conditions 
that  must  be  met  for  these  transfers  to 
be  effective. 

This  section  does  not  wholly  apply  to 
the  transfer  of  slots  obtained  for 
international  operations  and  essential 
air  service  operations  under  S  §  93.217 
and  93.219.  respectively.  Section  93.221 
must  be  app'ied  together  with 
§  93.217(a)(2)  or  §  93.219(a)  for  such 
transfers. 

The  conditions  that  must  be  met  under 
S  93.221(a)  include  the  following; 

(1)  requests  for  confirmation  of  the 
validity  of  the  transfer,  including  leases, 
must  be  made  to  the  FAA  in  writing  and 
must  identify  the  slot  designation; 

(2)  current  FAA  records  must  indicate 
that  the  transferor  has  the  slots  to  be 
transferred  in  its  base; 

(3)  written  evidence  of  each 
transferor's  consent  (signed  by  a  senior 
official  of  the  transferor)  to  the  transfer 
must  be  provided  to  the  FAA; 

(4)  the  recipient  of  a  transferred  slot 
may  not  use  the  slot  until  written 
confirmation  has  been  received  from  the 
FAA.  The  confirmation  process  within 
the  FAA  will  be  handled  as 
expeditiously  as  possible;  and 

(5)  slots  obtained  in  a  lottery  may  not 
be  sold  or  traded  on  other  than  a  one- 
for-one  basis  at  the  same  airport  unless 
they  are  first  used  by  the  operator 
obtaining  them  for  a  2-month  period  at 
least  65  percent  of  the  time. 

This  section  makes  it  clear  that  leases 
of  slots  are  included  in  the  reporting 
requirements  applicable  to  transfer. 

Because  the  Department  prefers  to 
rely  upon  the  private  sector  whenever 
possible,  we  urge  the  air  transport 
industry  to  establish  its  own  system  of 
tracking  slot  holdings  and  confirming 
slot  transfers.  This  might  be  done 
through  an  existing  instrumentality,  such 
as  the  scheduling  committees 
reservation  center,  or  through  a  new 
organization,  perhaps  funded  by  fees 
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imposed  on  slot  transfers.  If  such  an 
industry  sponsored  system  were 
established,  which  adequately  provided 
for  transactions  involving  EAS  slots,  as 
discussed  below,  the  FAA  would  be 
amenable  to  allowing  operations  to 
begin  after  a  slot  transfer  as  soon  as 
conHnnation  was  received  under  the 
industry  system.  The  FAA  would, 
however,  reserve  the  right,  at  a  later 
date,  to  review  the  transactions  and 
disallow  any  transfer  if  the  rules  of 
Subpart  S  were  not  met.  The  FAA  may 
issue  further  instructions  in  this 
connection. 

A  final  condition,  which  will  be 
applied  by  the  Office  of  the  Secretary  of 
Transportation,  is  that  the  transfer  may 
not  be  injurious  to  the  EAS  program. 
Carriers  serving  communities  with  an 
EAS  designation  may  have  a  continuing 
obligation  to  provide  that  service.  This 
regulation  is  not  intended  to  provide  an 
incentive  or  means  to  abrogate  that 
obligation.  Therefore,  should  a  carrier 
with  an  obligation  to  provide  essential 
air  service  to  a  point  enter  into  a 
transaction  after  which  that  service 
would  no  longer  be  provided,  the 
Department  may  find  it  necessary  to 
disapprove  the  transaction  to  ensure 
that  the  legal  obligation  to  provide  EAS 
service  is  met.  In  order  to  avoid  the 
possibility  of  this  occiuring,  the  Office  of 
the  Secretary  is  willing  to  advise 
concerned  parties  informally  prior  to 
their  entering  a  proposed  slot 
transaction  as  to  whether  that 
transaction  is  likely  to  be  disapproved 
by  the  Department.  The  Department 
urges  that  operators  take  advantage  of 
this  procedure.  If  not,  approval  of  the 
transaction  may  be  delayed. 

Under  §  93.221(b),  the  FAA  will  keep 
records  of  all  slot  transfers  and  current 
slot  assignments.  Those  records  will  be 
made  available  to  the  public  upon 
written  request  or  by  visiting  the  FAA 
Docket. 

Paragraph  (c)  of  §  93.221  makes  it 
clear  that  any  person,  a  term  defined  in 
14  CFR  Part  1,  may  buy  or  sell  slots  and 
any  air  carrier  or  commuter  may  use 
them.  For  purposes  of  Subpart  S,  a  state 
or  local  government  would  be 
considered  to  be  a  person.  However, 
even  though  any  person  may  buy  or  sell 
slots  or  hold  them,  commuter  slots  may 
only  be  used  by  air  carriers  with  aircraft 
of  the  kind  described  in  §  93.123(c)(2). 
This  provision  will  ensure  that 
commuter  slots  continue  to  be  used  with 
the  smaller  aircraft  most  suitable  for 
serving  small  and  medium  size 
communities  and  are  not  bought  by 
carriers  intent  on  serving  busier,  more 
populous  markets  with  large  aircraft.  Air 


carrier  slots,  on  the  other  hand,  could  be 
used  with  large  or  small  aircraft. 

Section  93.221(d)  indicates  that,  luitil 
April  1, 1986,  slots  may  only  be 
transferred  by  trade  on  a  one-for-one 
basis  for  slots  at  the  same  high  density 
airport.  This  provision  is  needed  in 
order  to  set  up  a  slot  tracking  system 
and  to  consider  Notice  No.  85-25.  If 
unrestricted  slot  transfers  were  allowed 
during  the  period  before  April  1, 1986, 
the  FAA  would  be  faced  with  the 
impossible  administrative  problem  of 
trying  to  track  the  many  slots  that  are  in 
existence  without  the  necessary  tracking 
system  in  place.  This  period  will  also 
provide  a  period  of  time  for  application 
of  the  use-or-lose  provisions  of  S  93.227. 
This  will  ensure  that  carriers  are  not 
able  to  profit  &om  the  sale  of  any  slots 
that  they  are  not  actually  using. 

Section  93.223    Slot  Withdrawal. 

This  section  establishes  a  procedure 
for  the  withdrawal  of  slots  if  that  should 
become  necessary.  Slots  may  have  to  be 
withdrawn  from  some  operators  for 
operational  needs,  such  as  to  allow 
other  carriers  to  conduct  essential  air 
service  or  international  operations. 
Paragraph  (a)  of  the  section  makes  it 
clear  that  slots  do  not  represent  a 
property  right  but  represent  only  an 
operating  privilege  subject  to  absolute 
FAA  control.  Paragraph  (a)  also 
indicates  that,  before  withdrawing  any 
slots  for  operational  needs,  those  slots 
available  because  they  were  returned  to 
the  FAA  or  recalled  by  the  FAA  itnder 
the  use-or-lose  provisions  of  §  93.227 
will  be  allocated  for  these  purposes. 

To  establish  withdrawal  priorities,  the 
FAA  will  conduct  a  series  of  lotteries. 
They  will  be  held  within  30  days  after 
the  scheduling  committee  records  are 
obtained  or  30  days  after  the  effective 
date  of  the  rule,  whichever  occurs  later. 
The  slot  withdrawal  lottery  procedures 
are  set  forth  in  §  93.223(b).  Separate 
lotteries  will  be  conducted  for  air  carrier 
slots  and  for  commuter  operator  slots  at 
each  airport.  Each  slot  at  the  airport  will 
be  provided  a  specific  designation, 
which  will  include  an  airport  code,  a 
code  indicating  whether  the  slot  is  an  air 
carrier  or  conunuter  slot,  the  airline 
code,  and  the  time  period  of  the  slot. 
The  designation  may  also  indicate  that 
the  slot  is  used  for  international 
operations,  or  EAS  operations,  or  by 
different  operators  on  different  days  of 
the  week.  All  communications  with  the 
agency  concerning  slots  must  include 
the  designation  assigned  in  the  lottery. 

The  agency  will  either  place  the  slot 
designations  on  individual  pieces  of 
paper  and  place  those  pieces  of  paper  in 
containers  for  the  drawings  or  it  might 
use  another  similarly  random  method  to 


establish  the  withdrawal  priority.  All 
drawings  will  be  blind  and  they  will  be 
made  one  at  a  time.  As  drawn,  each  slot 
will  be  assigned  a  withdrawal  priority  in 
numerical  order,  i.e.,  the  slot  first  drawn 
in  the  lottery  will  be  the  first  slot  to  be 
withdrawn  if  withdrawal  should  become 
necessary  and  if  the  drawn  slot  is  in  a 
time  period  in  which  a  slot  is  required. 
After  a  withdrawal  priority  number  is 
established  for  each  of  the  slots,  a 
complete  Ust  of  the  withdrawal  priority 
numbers  will  be  made  available  to  the 
public. 

Whenever  slots  must  be  withdrawn, 
they  will  be  withdrawn  in  accordance 
with  the  priority  list  established  under 
S  93.223.  A  slot  will  retain  its 
withdrawal  priority  number  at  all  times, 
even  after  reallocation  by  the  FAA  or 
transfer  to  another  carrier.  If  there  are 
newly  created  slots,  they  will  be 
assigned  the  lowest  withdrawal 
priorities  (i.e.,  the  highest  withdrawal 
priority  numbers.) 

Slots  necessary  for  international  and 
essential  air  service  operations  will  be 
exempt  from  withdrawal  for  use  for 
other  international  or  essential  air 
service  operations.  This  provision  is  set 
forth  in  §  93.223(c).  Such  slots  will  retain 
their  withdrawal  priority  number  but 
will  be  passed  over  for  withdrawal  as 
long  as  they  are  used  for  international  or 
EAS  operations. 

Since  some  U.S.  carriers  will  hold 
slots  in  the  same  time  period  that  are 
used  for  domestic  and  international 
operations,  a  special  rule  is  set  forth  in 
paragraph  (d)  of  §  93,223  to  establish 
which  of  those  slots  are  international 
and  EAS  slots  and  what  the  withdrawal 
priorities  of  each  are.  Under  that 
paragraph,  if  an  operator  has  more  than 
one  slot  in  a  specific  time  period  in 
which  it  has  a  slot  being  used  for 
international  or  essential  air  service 
operations,  the  international  and 
essential  air  service  slots  will  be 
considered  to  be  those  with  the  lowest 
withdrawal  priority  (i.e.,  the  highest 
priority  number.)  By  applying  this  rule, 
carriers  will  be  able  to  determine  (1) 
which  slots  may  only  be  traded  on  a 
one-for-one  basis  for  international  and 
essential  air  service  slots,  and  (2)  the 
order  of  slot  withdrawal,  if  withdrawal 
were  required  for  purposes  other  than  to 
provide  for  international  and  essential 
air  service  operations.  Section  93.223(d) 
will  also  make  it  clear  to  operators  and 
potential  transferees  that  the  slots  with 
the  highest  withdrawal  priority  are 
those  that  are  not  used  for  international 
or  essential  air  service  operations. 

When  the  FAA  determines  that  a  slot 
must  be  withdrawn,  the  operator 
currently  using  it  will  be  notified  in 
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writing  and,  generally,  will  be  given  at 
least  30  days  after  notification  to  cease 
operations  with  that  slot.  During  this 
period,  the  operator  could  notify  the 
FAA  if  the  slot  is  being  used  for 
essential  air  service  operations.  Where 
exigencies  exist,  a  shorter  time  period  to 
cease  operations  may  be  necessary  and 
will  be  specified  in  the  notification  to 
the  operator.  This  procedure  is  set  forth 
in  5  93.223(e). 

Finally,  paragraph  (f)  of  S  93.223 
provides  that  the  FAA  will  not 
withdraw  slots  granted  in  the  initial 
allocation  or  slots  awarded  in  a  lottery 
under  S  93.225  from  any  air  carrier  or 
commuter  operator  holding  eight  or 
fewer  slots,  excluding  slots  used  for 
international  operations,  at  that  airport. 
This  provision  recognizes  that 
withdrawing  slots  from  carriers  with  a 
limited  number  of  slots  could  be 
disproportionately  injurious  to  them. 
The  provision  does  not  apply  to 
purchased  slots  because  the  price  of 
those  slots  presumably  will  reflect  their 
withdrawal  priority,  l^e  provision  does 
not  apply  to  non-carrier  slot  holders.  In 
this  connection,  slots  of  carriers  or 
commuters  with  joint  ownership,  as 
defined  in  §  93.213(c),  will  be  considered 
a  single  entify  for  purposes  of 
withdrawal  under  §  93.223. 

Section  93.224    Return  of  Slots. 

Section  93.224  sets  forth  how  carriers 
are  to  return  slots  when  required  and 
how  they  should  return  those  slots  if 
they  voluntarily  do  so.  Return  is 
accomplished  under  this  section  by 
written  notification  to  the  FAA. 

Section  93.225    Lottery  of  Available 
Slots. 

Under  this  section,  whenever  the  FAA 
determines  that  sufficient  slots  have 
become  available  for  distribution  for 
purposes  other  than  international  or 
essential  air  service  operations,  they 
will  be  allocated  using  a  lottery.  The 
FAA  does  not  expect  that  such  lotteries 
will  be  held  more  than  twice  a  year 
because  of  administrative  burdens  and 
because  the  existence  of  a  sufficient 
number  of  available  slots  to  warrant 
such  a  lottery  is  unlikely  to  exist  any 
more  frequently.  The  FAA  will  not 
necessarily  hold  a  lottery  each  time 
slots  are  available. 

Section  93.225(b)  through  (f) 
prescribes  the  lottery  procediu'es. 
Initially,  a  random  lottery  would  be  held 
to  determine  the  order  in  which  carriers 
will  select  slots.  Separate  lotteries  will 
be  held  on  an  airport-by-airport  basis 
for  conunuter  operators  and  for  air 
carriers.  Unlike  the  lotteries  for  slot 
withdrawal  purposes  (which  will  be 
conducted  only  once  for  air  carrier  and 


commuter  operator  slots  for  each  high 
density  airport),  lotteries  for  allocation 
purposes  will  be  conducted  whenever 
the  agency  determines  that  a  sufficient 
number  of  slots  are  available  for 
allocation.  A  notice  will  be  published  in 
the  Federal  Register  announcing  the 
lottery  dates  and  possibly  specifying 
additional  procedures  to  be  in  efiect  for 
the  lotteries.  The  FAA  wiU  attempt  to 
publish  the  notice  at  least  30  days  prior 
to  the  lottery.  Each  U.S.  air  carrier  and 
commuter  operator  that  is  operating  at 
the  afiected  airport  will  be  included  in 
the  lottery.  It  should  be  noted  that 
foreign  operators  will  not  be  permitted 
to  participate  in  the  lotteries  since  they 
can  obtain  slots  under  {93.217  for  their 
international  operations.  Any  U.S. 
carrier  not  operating  at  the  airport  but 
wishing  to  initiate  service  at  the  airport 
will  be  included  in  the  lottery  if  it 
notifies  the  FAA  at  least  15  days  prior  to 
the  lottery  date. 

At  the  slot  selection,  each  operator,  in 
the  order  established  by  the  random 
lottery,  will  make  its  selection  within  5  ' 
minutes  after  being  called  or  it  will  lose 
its  turn.  If  capacity  still  remains  after 
each  operator  has  had  an  opportuity  to 
select  slots,  the  selection  process  will  be 
repeated  in  the  same  order.  An  operator 
may  select  any  two  slots  available  at 
the  airport  during  each  selection 
sequence,  except  that  new  entrant 
carriers  may  select  four  slots,  if 
available,  in  the  first  sequence. 

Paragraph  (g)  of  §  93.225  sets  forth 
carrier  qualifications  for  participating  in 
the  lottery.  The  carrier  must  have 
appropriate  economic  authority  under 
Title  IV  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  and  at  least  have 
made  substantial  progress  in  obtaining 
FAA  operating  authority  under  14  CFR 
Parts  121  or  135.  This  latter  condition  is 
necessary  to  preclude  "paper"  airlines 
fi-om  obtaining  slots  in  the  lottery  for 
free  purely  for  speculative  purposes. 
Paragraph  (g)  also  specifies,  in  detail, 
what  will  be  considered  to  be 
substantial  progress  in  obtaining  FAA 
operating  authority. 

As  a  further  preference  for  new 
entrant  carriers  and  to  ensure  that  some 
slots  are  available  to  them,  15  percent  of 
the  slots  available  during  the  first 
selection  sequence  will  be  reserved  for 
selection  by  new  entrant  carriers.  This 
number  wiU  not  be  less  than  two  slots. 
The  FAA  believes  the  new  entrant 
preferences  in  the  lotteries  are 
warranted  to  further  policies  enunciated 
in  the  Airline  Deregulation  Act  of  1978. 

Paragraph  (i)  of  §  93.225  explains  the' 
withdrawal  priorities  for  slots  obtained 
in  a  lottery.  They  are  discussed  above  in 
connection  with  §  93.223. 


Section  93.227    Slot  Use  and  Loss. 

The  general  rule  under  %  93.227  is  that 
slots  must  be  used  65  percent  of  the  time 
over  a  2-month  period  or  they  wiU  be 
recalled  by  the  FAA.  This  85  percent 
rule  would  permit  a  carrier  to  use  a  slot 
five  out  of  the  7  days  in  each  week 
(many  carriers  do  not  operate  certain 
slots  on  weekends)  and  would  also 
provide  some  leeway  for  those 
circimistances  where,  because  of 
mechanical  problems,  a  limited  number 
of  flights  might  have  to  be  cancelled 
over  a  2-month  period. 

Section  93.227,  in  paragraphs  (b),  (c), 
(d)  and  (f),  contains  a  number  of 
exceptions  to  the  general  use-or-lose 
rule.  First,  slots  obtained  in  a  lottery  will 
not  have  to  be  used  for  the  first  60  days 
after  they  are  allocated  to  give  operators 
an  opportimity  to  arrange  for  the 
necessary  aircraft  gate  space,  crews, 
etc.  New  entrant  carriers  would  be  given 
90  days  instead  of  60  to  first  use  their 
slots,  recognizing  their  need  for 
additional  time  to  initiate  operations  at 
a  new  airport.  Furthermore,  new  entrant 
carriers  that  have  not  obtained  their 
Part  121  or  135  certificates  from  the  FAA 
at  the  time  of  allocation  will  be  given 
180  days  after  the  slots  are  allocated  in 
the  lottery  to  initiate  operations.  This 
180-day  period  recognizes  the  fact  that 
obtaining  FAA  authority  can  take  some 
time,  but  a  carrier  meeting  the 
requirements  of  §  93.225(g)  when 
entering  the  lottery  should  be  able  to 
initiate  revenue  operations  within  180 
days  after  the  slots  are  allocated. 

Second,  the  use-or-Iose  provisions  do 
not  apply  to  slots  of  an  operator  forced 
by  a  strike  to  cease  operations  using 
those  slots.  The  FAA  has  no  way  of 
knowing  how  long  a  strike  will  last  and 
also  no  '.vay  of  knowing  which 
particular  slots  will  continue  to  be  used 
by  a  carrier  who  might  have  to  cease 
only  some  operations  because  of  a 
strike.  Therefore,  the  FAA  is  unable  to 
withdraw  and  reallocate  slots  of  a 
carrier  subjected  to  a  job  action  by  its 
employees.  If  a  significant  number  of 
slots  are  not  used  for  some  time  because 
of  a  strike,  the  FAA  will  consider  . 
special  regulatory  action  to  put  the  slots 
back  into  use. 

Third,  the  use-or-lose  provisions  are 
inapplicable  to  slots  of  an  operator  that 
files  for  protection  under  the  Federal 
bankruptcy  laws  during  the  first  60  days 
after  filing.  This  60-day  period  will 
provide  time  for  the  trustee  in 
bankruptcy  to  lease  or  sell  the  slots  of 
the  baiikrupt  carrier,  or  for  the  carrier  to 
\^  reorganized  and  to  resume 
operations.  It  should  be  noted  that  after 
the  60-day  period,  the  use-or-lose 
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provisions  would  apply  to  the  slots  of 
the  bankrupt  carribr. 

Fourth,  the  use-or-lose  provisions  do 
not  apply  to  slots  used  for  international 
operations,  as  designated  in 
S  93.217(a)(1).  Under  the  provisions  of 
i  93.217,  international  slots  must  be 
returned  to  the  FAA  if  they  are  not  used 
for  a  2-week  period. 

Section  93.227(f)  makes  it  clear  that 
slots  obtained  in  a  lottery,  slots  of  a 
carrier  subject  to  a  strike,  and  slots  of  a 
bankrupt  carrier  may  be  leased  to  others 
while  they  are  not  being  used  by  the 
carrier  holding  them.  Leasing,  which  is 
permitted  for  all  slots  under  §  93.221, 
allows  slots  to  be  used  to  the  maximum 
extent. 

Section  93.227(h)  provides  that,  within 
30  days  after  an  operator  Hies  for 
protection  under  the  Federal  bankruptcy 
laws,  the  FAA  may  recall  any  slots  of 
that  operator  that  have  been  used  for 
essential  air  service  if  the  Office  of  the 
Secretary  of  Transporation  determines 
that  those  slots  are  required  to  provide 
substitute  essential  air  service  to  or 
from  the  same  points.  Absent  this 
provision,  a  trustee  in  bankruptcy  could 
lease  or  sell  slots  that  are  necessary  to 
provide  essential  air  service. 

Finally,  §  93.227(i)  requires  that  each 
holder  of  a  slot  (air  carrier,  commuter 
operator  or  other  person)  file  with  the 
FAA  a  bi-monthly  report  setting  forth 
the  daily  usage  for  each  of  its  high 
density  airport  slots.  This  will  enable 
the  agency  to  readily  track  operations  in 
accordance  with  the  use-or-lose 
provision.  The  report  must  be  signed  by 
a  senior  ofHcial  of  the  air  carrier  or 
commuter  operator  holding  the  slot.  The 
report  shall  show  the  name  of  the 
operator  which  operated  the  slot  (after 
April  1. 1988,  the  operator  may  or  may 
not  be  the  same  as  the  holder)  for  each 
day  of  the  particular  calendar  month. 
Since  this  amendment  would,  effective 
April  1, 1988,  allow  non-air  carriers  and 
commuters  to  hold  slots,  this  provision 
would  require  any  "person"  holding  a 
slot  to  file  the  report.  This  provision  may 
be  withdrawn  if  the  industiy  develops  a 
self-regulating  system  to  monitor  slot 
usage.  The  report  must  include  the 
airline  flight  number  for  which  the  slot 
was  used  and  must  identify  the  flight  as 
an  arrival  or  departiu-e. 

This  requirement  should  not  create 
any  burden  on  any  party  since  similar 
information  is  already  kept  by  operators 
for  other  purposes.  It  must  be  noted  that 
submission  of  false  information  under 
this  requirement  will  subject  the  person 
and  company  filing  this  report  to  civil 
and  criminal  penalties. 


Section  93.229    Penalties. 

This  section  emphasizes  that  the 
provisions  of  Section  901  of  the  Federal 
Aviation  Act  of  1958.  as  amended, 
which  prescribe  a  civil  penalty, 
currently  up  to  $1,000,  for  each  violation 
of  the  Federal  Aviation  Regulations,  are 
applicable  to  Subpart  S.  Any  air  carrier 
or  commuter  operator  using  a  slot  that  it 
is  not  entitled  to  use  will  be  subject  to  a 
$1,000  maximum  civil  penalty  for  each 
unlawful  takeoff  or  landing  operation  it 
conducts.  The  violations  continue  for 
each  day  the  rule  is  not  compUed  with. 
Moreover,  any  person  failing  to  return  a 
slot  to  the  FAA,  as  required  by  Subpart 
S,  will  be  subject  to  a  $1,000  maximum 
civil  penalty  for  each  such  slot  for  each 
day  the  person  is  in  violation.  For 
ptuposes  of  taking  enforcement  action 
under  Subpart  S,  FAA  records 
concerning  the  identity  of  the  persons 
holding  slots  shall  be  controlling  in  any 
enforcement  proceeding.  This  section 
does  not  preclude  the  application  of  any 
other  penalty  available  under  FAR  Part 
13. 

Regulatory  Evaluation 

A  regulatory  evaluation  of  the 
projected  economic  impacts  of  the  final 
rule  has  been  prepared  and  placed  in 
the  docket.  The  Department's 
conclusions  in  this  evaluation  may  be 
summarized  as  follows: 

Carriers.  In  the  short  term,  benefits  to 
air  carriers  and  commuters  will  accrue 
from  the  full  utilization  of  slots  resulting 
from  the  use-or-lose  provisions.  In  the 
long  run,  benefits  will  also  be  realized 
from  the  more  efficient  allocation  of 
slots  which  will  result  from  the 
competitive  slot  market.  Further  benefits 
will  accrue  bom  the  ability  to  liquidate 
a  slot  at  a  price  higher  than  the  value  to 
the  using  carrier,  or  alternatively,  to 
acquire  a  slot  at  a  price  which  will 
permit  a  retiu^  on  investment  higher 
than  the  next  preferable  investment 
alternative.  A  1980  study  found  that  an 
economically  efficient  allocation  of  slots 
at  Washington  National  Airport  could 
result  in  an  increase  in  air  carrier  profits 
of  between  $100,000  and  $130,000  per 
day.  The  separate  allocation  of 
international  and  EAS  slots  and  the 
continuing  restrictions  on  commuter  slot 
use,  adopted  for  public  policy  reasons 
discussed  above,  mitigate  somewhat  the 
potential  efficiency  benefits  of  the  buy- 
sell  rule.  It  must  further  be  noted  that 
carriers  and  commuters  are  not  required 
to  buy  or  sell  slots  and  that  other 
airports  are  available  for  their  use  in 
each  area. 

New  Entrants.  New  entrant  carriers 
benefit  from  being  able  to  obtain  access 


to  high  density  airport  markets  at  the 
market  price  for  such  access. 

Passengers.  In  the  competitive  buy- 
sell  market,  the  Department  believes 
that  the  cost  of  slot  purchases  will  not 
be  passed  through  to  passengers  to  any 
significant  degree,  and  fares  may 
actually  be  decreased  by  the  resulting 
econpmic  efficiency.  However,  it  is 
possible  that  fares  in  certain  isolated 
markets  may  increase  to  a  degree 
without  drawing  competition. 

Government.  Under  the  regulation 
adopted,  the  Department  will  be 
relieved  of  the  responsibility  of 
monitoring  the  air  carrier  and  commuter 
scheduling  committees.  However,  the 
Government  will  incur  additional  costs 
for  recordkeeping  and  monitoring  of  slot 
assignments  and  transfers,  and  also  for 
antitrust  oversight  of  slot  transactions. 
The  Government  may  need  to  hire 
additional  personnel  to  monitor  and 
implement  this  amendment. 

Summary  of  costs  and  benefits.  The 
analysis  indicates  that  the  regulation  is 
likely  to  produce  economic  benefits  in 
the  long  run  by  facilitating  improvement 
in  the  allocation  of  slots  among  air 
carriers.  The  proposal  may  also  result  in 
some  increased  governmental 
responsibilities  and  costs  with  respect 
to  rule  enforcement  and  antitrust 
activity.  On  balance,  it  is  expected  that 
the  benefits  will  exceed  the  costs, 
resulting  in  a  positive  net  benefit  to 
society.  It  is  also  likely  that  the 
regulation  will  result  in  some 
redistribution  of  wealth  among  various 
groups—  incumbent  carriers,  potential 
new  entrants,  and  consumers  of  air 
transportation  services  based  upon  an 
analysis  of  DOJ,  FTC,  CEA,  and  OMB 
comments.  On  balance,  and  in  the 
context  of  the  existing  competitive 
market,  the  Department  believes  that 
the  impacts  of  the  regulation  are 
positive. 

International  Trade  Impact  Analysis 

This  rule  will  not  influence  or  affect 
the  sale  of  foreign  products  or  services 
domestically  or  the  sale  of  U.S.  products 
or  services  in  foreign  countries. 
Therefore,  the  Department  certifies  that 
this  rule  will  not  eliminate  existing  or 
create  additional  barriers  to  the  sale  of 
foreign  aviation  products  or  services  in 
the  U.S.  The  Department  also  certifies 
that  the  rule  will  not  eliminate  existing 
or  create  additional  barriers  to  the  sale 
of  U.S.  aviation  products  and  services  in 
foreign  countries. 

Regulatory  Flexibility  Act  Determination 

As  discussed  above,  this  rule  should 
only  result  in  minimal  positive  benefits 
to  U.S.  carriers.  Small  operators  will  not 


Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20.  1985  /  Rules  and  Regulations 


be  disproportionately  affected  in  any 
discernible  way  by  this  rule. 
Accordingly,  the  Department  has 
determined  that  the  rule  will  not,  if 
enacted,  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

For  the  reasons  set  forth  above,  the 
Department  has  determined  that  this 
amendment  (1)  is  not  a  major  rule  under 
Executive  Order  12291.  (2)  is  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  I 
certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  regulatory 
evaluation  prepared  for  this  action  can 
be  obtained  from  the  person  identified 
under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 

Immediate  Effectivity 

This  rule  contains  a  requirement 
prohibiting  slot  transfers,  except  trades 
on  a  one-for-one  basis  at  the  same 
airport,  until  April  1, 1986,  that  becomes 
effective  upon  publication.  Other 
requirements  establish  allocations 
based  on  conditions  in  effect  on  the 
issuance  date  of  the  rule.  These 
provisions  are  needed  for  the  FAA  to 
establish  initial  slot  allocations.  A 
failure  to  make  them  apply  as  adopted 
herein  could  render  the  FAA's  task 
impossible.  Therefore,  I  find  that  good 
cause  exists  for  making  these 
requirements  effective  immediately. 

Paperwork  Reduction  Act 

This  amendment  will  require  the 
reporting  of  certain  information  by  air 
carrier  and  conunuter  operators  to  the 
FAA.  Under  the  requirements  of  the 
Federal  Paperwork  Reduction  Act,  the 
Office  of  Management  and  Budget  has 
approved  the  information  collection 
provision  of  this  rule.  OMB  Approval 
Number  2120-0524  has  been  assigned  to 
Subpart  S. 

List  of  Subjects  in  14  CFR  Parts  11  and 
93 

Aviation  safety,  Air  traffic  control. 

Adoption  of  the  Amendment 

For  the  reasons  set  out  above,  Parts  11 
and  93  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  11  and  93)  are 
amended  as  follows: 

PART  11— [AMENDED] 

1.  The  authority  citation  for  Part  11  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1341(a),  1343(d).  1348. 
1354(a).  1401  through  1405. 1421  through  1431. 


1481, 1502,  49  U.S.C.  106  (Revised  Pub.  L  97- 
449,  January  12. 1983). 

Note. — Authority  citations  following  any 
section  throughout  Part  11  are  removed. 

2.  By  amending  8  11.101  by  adding  a 
new  OMB  Control  Number  to  the  table 
in  paragraph  (b).  as  follows: 

$11,101    OMB  control  numbers  assigned 
pursuant  to  ttw  Paperwortc  Reduction  Act 

***** 

Part  83  Subpart  S 2120-0524 

3.  The  authority  citation  for  Part  93  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1302. 1303. 1348, 
1354(a),  1421(a).  1424.  2402  and  2424;  49  U.S.C. 
106  (Revised  Pub.  L.  97-449.  January  12. 1983). 

Note. — Authority  citations  preceding  any 
subpart  or  following  any  section  through  out 
Part  93  are  removed. 

4.  A  new  Subpart  S  is  added  to  read 
as  follows: 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFHC 
PATTERNS 


Sut>part  S— Allocation  of  Commuter  and  Air 
Carrier  IFR  Operations  at  High  Density 
Traffic  Airports 

Sec. 

93.211    Applicability. 

93.213    Definitions  and  General  Provisions. 

93.215    Initial  Allocation  of  Slots. 

93.217    Allocation  of  Slots  for  International 

Operations  and  Applicable  Limitations. 
93.219    Allocation  of  Slots  for  Essential  Air 

Service  Operations  and  Applicable 

Limitations. 
93.221    Transfer  of  Slots. 
93.223     Slot  Withdrawal. 
93.225    Lottery  of  Available  Slots. 
93.227    Slot  Use  and  Loss. 
93.229    Penalties. 

Subpart  S— Allocation  of  Commuter 
and  Air  Carrier  IFR  Operations  at  High 
Density  Traffic  Airports 

§93.211    Appiical>illty. 

(a)  This  subpart  prescribes  rules 
applicable  to  the  allocation  and 
withdrawal  of  IFR  operational  authority 
(takeoffs  and  landings)  to  individual  air 
carriers  and  commuter  operators  at  the 
High  Density  Traffic  Airports  identified 
in  Subpart  K  of  this  part  except  for 
Newark  Airport. 

(b)  This  subpart  also  prescribes  rules 
concerning  the  transfer  of  allocated  IFR 
operational  authority  and  the  use  of  that 
authority  once  allocated. 

§  93.213    Definitions  and  general 
provisions. 

(a)  For  purposes  of  this  subpart — 

(1)  "New  entrant  carrier"  means  a 

commuter  operator  or  air  carrier  which 


does  not  hold  a  slot  at  a  particular 
airport  and  has  never  sold  or  given  up  a 
slot  at  that  airport  after  December  16. 
1985. 

(2)  "Slot"  means  the  operational 
authority  to  conduct  one  IFR  landing  or 
takeoff  operation  each  day  during  a 
specific  hour  or  30  minute  period  at  one 
of  the  High  Density  Traffic  Airports,  as 
specified  in  Subpart  K  of  this  part 

(b)  The  definitions  specified  in 
Subpart  K  of  this  part  also  apply  to  this 
subpart. 

(c)  For  purposes  of  this  subpart  if  an 
air  carrier,  commuter  operator,  or  other 
person  has  more  than  a  50-percent 
ownership  or  control  of  one  or  more 
other  air  carriers,  commuter  operators, 
or  other  persons,  they  shall  be 
considered  to  be  a  single  air  carrier, 
commuter  operator,  or  person.  In 
addition,  if  a  single  company  has  more 
than  a  50-percent  ownership  or  control 
of  two  or  more  air  carriers  and/or 
commuter  operators  or  any  combination 
thereof,  those  air  carriers  and/or 
commuter  operators  shall  be  considered 
to  be  a  single  operator.  A  single  operator 
may  be  considered  to  be  both  an  air 
carrier  and  commuter  operator  for 
purposes  of  this  subpart 


§93^15    Initial  alocatton  of  I 

(a)  Each  air  carrier  and  conunuter 
operator  holding  a  permanent  slot  on 
December  16, 1985,  as  evidenced  by  the 
records  of  the  air  carrier  and  commuter 
operator  scheduling  committees,  shall  be 
allocated  those  slots  subject  to 
withdrawal  under  the  provisions  of  this 
subpart.  The  Chief  Counsel  of  the  FAA 
shall  be  the  final  decisionmaker  for 
initial  allocation  determinations. 

(b)  Any  permanent  slot  whose  use  on 
December  16, 1985  is  divided  among 
different  operators,  by  day  of  the  week. 
or  otherwise,  as  evidenced  by  records  of 
the  scheduling  committees,  shall  be 
allocated  in  conformity  with  those 
records.  The  Chief  Counsel  of  the  FAA 
shall  be  the  final  decisionmaker  for 
these  determinations. 

(c)  Within  30  days  after  December  16, 
1985,  each  U.S.  air  carrier  and  commuter 
operator  must  notify  the  office  specified 
in  §  93.221(a)(1).  in  writing,  of  those 
slots  used  for  operations  described  in 

S  93.217(a)(1)  on  December  16, 1965. 

(d)  Any  slot  not  held  by  an  operator 
on  December  16, 1985  shall  be  allocated 
in  accordance  with  the  provisions  of 
SS93.217,  93.219  or  93.225  of  this  subpart. 

{93.217    Allocation  of  Slots  for 
International  Operations  and  AppleaMe 
Umitations 

(a)  Any  air  carrier  or  commuter 
operator  having  the  authority  to  conduct 
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international  operations  shall  be 
provided  slots  for  those  operations, 
subject  to  the  following  conditions: 

(1)  The  slot  may  be  used  only  for  a 
flight  segment  in  which  either  the 
takeoff  or  landing  is  at  a  foreign  point 
or,  for  foreign  operators,  the  flight 
segment  is  a  continuation  of  a  flight  that 
bc^ns  or  ends  at  a  foreign  point.  Slots 
may  be  obtained  and  used  under  this 
section  only  for  operations  at  Kennedy 
and  O'Hare  airports  unless  otherwise 
required  by  bilateral  agreement. 

(2)  Slots  used  for  an  operation 
described  in  paragraph  (a](l]  of  this 
section  may  not  be  bought,  sold,  leased 
or  otherwise  transferred,  except  that 
such  a  slot  may  be  traded  for  another 
slot  used  for  such  operations  on  a  one- 
for-one  basis  at  the  same  airport. 

(3)  Slots  used  for  operations  described 
in  paragraph  (a)(1)  of  this  section  must 
be  returned  to  the  FAA  if  the  slot  will 
not  be  used  for  such  operations  for  more 
than  a  2-week  period. 

(4)  Each  air  carrier  or  commuter 
operator  having  a  slot  that  is  used  for 
operations  described  in  paragraph  (a)(1) 
of  this  section  but  is  not  used  every  day 
of  the  week  shall  notify  the  ofHce 
specified  in  §  93.221(a)(1)  in  writing  of 
those  days  on  which  the  slots  will  not  be 
used. 

(5)  Slots  shall  be  allocated  in  a  time 
period  within  two  hours  of  the  time 
period  requested. 

(b)  If  a  slot  allocated  under  §  93.215 
was  scheduled  for  an  operation 
described  in  paragraph  (a)(l]  of  this 
section  on  December  16, 1985,  its  use 
shall  be  subject  to  the  requirements  of 
paragraphs  (a)(1)  through  (a)(4]  of  this 
section.  This  requirement  applies  to 
slots  used  for  international  operations  at 
LaGuardia  Airport. 

(c)  The  Office  of  the  Secretary  of 
Transportation  reserves  the  right  not  to 
apply  the  provisions  of  paragraph  (a)  of 
this  section,  concerning  the  allocation  of 
slots,  to  any  foreign  air  carrier  or 
commuter  operator  or  a  country  that 
provides  slots  to  U.S.  air  carriers  and 
commuter  operators  on  a  basis  more 
restrictive  than  provided  by  this 
subpart.  Decisions  not  to  apply  the 
provisions  of  paragraph  (a)  will  be  made 
by  the  Office  of  the  Secretary  of 
Transportation. 

(d)  Each  oper^r  desiring  slots  under 
paragraph  (a)  of  this  section  must 
request  those  slots  from  the  office 
specified  in  §  93.221(a)(1)  by  August  1, 
for  operations  to  be  conducted  during 
the  following  Winter  scheduling  period 
(during  the  observance  of  Standard 
Time),  and  by  February  1,  for  operations 
during  the  Summer  scheduling  period 
(during  the  observance  of  Daylight 
Savings  Time.) 


(e)  Each  request  for  slots  under  this 
section  shall  state  the  airport,  days  of 
the  week  and  time  of  the  day  of  the 
desired  slots  and  the  period  of  time  the 
slots  are  to  be  used.  The  request  must  be 
accompanied  by  a  certified  statement 
signed  by  an  officer  of  the  operator 
indicating  that  the  operator  has  or  has 
contracted  for  aircraft  capable  of  being 
utilized  in  using  the  slots  requested  and 
that  the  operator  has  bona  fide  plans  to 
use  the  requested  slots  for  operations 
described  in  paragraph  (a). 

§93^19    Allocation  of  slot*  for  essential 
air  service  operations  and  applicable 
limitations. 

Whenever  the  Office  of  the  Secretary 
of  Transportation  determines  that  slots 
are  needed  for  operations  to  or  from  a 
High  Density  Traffic  Airport  under  the 
Department  of  Transportation's 
Essential  Air  Service  (EAS)  Program, 
those  slots  shall  be  provided  to  the 
designated  air  carrier  or  commuter 
operator  subject  to  the  following 
limitations: 

(a)  Slots  obtained  under  this  section 
may  not  be  bought,  sold,  leased  or 
otherwise  transferred,  except  that  such 
slots  may  be  traded  for  other  slots  on  a 
one-for-one  basis  at  the  same  airport. 

(b)  Any  slot  obtained  under  this 
section  must  be  returned  to  the  FAA  if  it 
will  not  be  used  for  EAS  purposes  for 
more  than  a  2-week  period.  A  slot 
returned  under  this  paragraph  may  be 
reallocated  to  the  operator  which 
returned  it  upon  request  to  the  FAA 
office  specified  in  §  93.221(a)(1)  if  that 
slot  has  not  been  reallocated  to  an 
operator  to  provide  substitute  essential 
air  service. 

(c)  Slots  shall  be  allocated  for  EAS 
purposes  in  a  time  period  within  90 
minutes  of  the  time  period  requested. 

(d)  The  Department  will  not  honor 
requests  for  slots  for  EAS  purposes  to  a 
point  if  the  requesting  carrier  has 
previously  traded  away  or  sold  slots  it 
had  used  or  obtained  for  use  in 
providing  essential  air  service  to  that 
point. 

(e)  Slots  obtained  under  Civil 
Aeronautics  Board  Order  No.  84-11-40 
shall  be  considered  to  have  been 
obtained  under  this  section. 

§  93.221    Transfer  of  slots. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  effective  April  1, 1986,  slots 
may  be  bought,  sold  or  leased  for  any 
consideration  and  any  time  period  and 
they  may  be  traded  in  any  combination 
for  slots  at  the  same  airport  or  any  other 
high  density  traffic  airport.  Transfers, 
including  leases,  shall  comply  with  the 
following  conditions: 


(1)  Requests  for  confirmation  must  be 
submitted  in  writing  to  Slot  Transfers, 
Office  of  the  Chief  Counsel,  Rules 
Docket,  800  Independence  Avenue,  SW.. 
Room  915G,  AGC-204,  Washington.  DC 
20591,  in  a  format  to  be  prescribed  by 
the  Administrator.  Requests  will  provide 
the  names  of  the  transferor  and 
recipient;  business  address  and 
telephone  number  of  the  persons 
representing  the  transferor  and 
recipient;  whether  the  slot  is  to  be  used 
for  an  arrival  or  departure;  the  date  the 
slot  was  acquired  by  the  transferor  the 
section  of  this  subpart  under  which  the 
slot  was  allocated  to  the  transferor; 
whether  the  slot  has  been  used  by  the 
transferor  for  international  or  essential 
air  service  operations;  and  whether  the 
slot  will  be  used  by  the  recipient  for 
international  or  essential  air  service 
operations.  After  withdrawal  priorities 
have  been  established  under  §  93.223  of 
this  part,  the  requests  must  include  the 
slot  designations  of  the  transferred  slots 
as  described  in  §  93.223(b)(5). 

(2)  The  slot  transferred  must  come 
from  the  transferor's  then-current  FAA- 
approved  base. 

(3)  Written  evidence  of  each 
transferor's  consent  to  the  transfer  must 
be  provided  to  the  FAA. 

(4)  The  recipient  of  a  transferred  slot 
may  not  use  the  slot  until  written 
confirmation  has  been  received  from  the 
FAA. 

(5)  Slots  obtained  in  a  lottery  held 
under  §  93.225  of  this  part  may  not  be 
sold  or  traded,  except  on  a  one-for-one 
basis  at  the  same  airport,  unless  they 
are  first  used  by  the  operator  obtaining 
them  for  a  2-month  period  at  least  65 
percent  of  the  time.  If  a  slot  obtained  in 
a  lottery  is  traded  before  the  above  use 
requirement  is  met,  any.  slot  acquired  in 
the  first  or  subsequent  trades  may  not 
be  sold  or  traded  except  on  a  one-for- 
one  basis  at  the  same  airport  until  such 
slot  is  used  for  a  2-month  period  at  least 
65  percent  of  the  time  by  the  operator 
which  obtained  the  slot  in  the  lottery. 
Requests  for  confirmation  of  transfers  of 
slots  obtained  in  a  lottery  must  be 
accompanied  by  documentation  of  use. 

(6)  The  Office  of  the  Secretary  of 
Transportation  must  determine  that  the 
transfer  will  not  be  injurious  to  the 
essential  air  service  program. 

(b)  A  record  of  each  slot  transfer  shall 
be  kept  on  file  by  the  office  specified  in 
paragraph  (a)(1)  of  this  section  and  will 
be  made  available  to  the  public  upon 
request. 

(c)  Any  person  may  buy  or  sell  slots 
and  any  air  carrier  or  commuter  may  use 
them.  Notwithstanding  §  93.123,  air 
carrier  slots  may  be  used  with  aircraft  of 
the  kind  described  in  §  93.123  (c)(1)  or 
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(c)(2)  but  commuter  slots  may  only  be 
used  with  aircraft  of  the  kind  described 
in  S  93.0123(c)(2). 

(d)  Prior  to  April  1, 1986.  slots  may 
only  be  transferred  by  trade  on  a  one- 
for-one  basis  at  the  same  airport, 
provided  that  the  conditions  specified  in 
paragraphs  (a)(1)  through  (a)(4)  and 
(a)(6)  of  this  section  are  met. 

§  93.223    Slot  wtthdrawal. 

(a)  Slots  do  not  represent  a  property 
right  but  represent  an  operating 
privilege  subject  to  absolute  FAA 
control.  Slots  may  be  withdrawn  at  any 
time  to  fulfill  the  Department's 
operational  needs,  such  as  providing 
slots  for  international  or  essential  air 
service  operations  or  eliminating  slots. 
Before  withdrawing  any  slots  imder  this 
section  to  provide  them  for  international 
operations,  essential  air  services  or 
other  operational  needs,  those  slots 
returned  under  §  93.224  of  this  part  and 
those  recalled  by  the  agency  under 

§  93.227  will  be  allocated. 

(b)  By  December  16, 1985  or  within  30 
days  after  receipt  of  the  scheduling 
committee  records  specified  in 

S  93.215(a)  of  this  part,  whichever  occiu's 
later,  the  FAA  shall  conduct  recall 
lotteries  for  each  High  Density  Traffic 
Airport  to  establish  a  priority  for  the 
recall  of  slots  at  each  airport.  The 
lotteries  shall  be  conducted  as  follows: 

(1)  A  separate  lottery  shall  be 
conducted  for  air  carrier  slots  and  for 
commuter  operator  slots  at  each  airport. 

(2)  Each  slot  shall  be  assigned  a 
designation  consisting  of  the  applicable 
airport  code,  a  code  indicating  whether 
the  slot  is  an  air  carrier  or  commuter 
operator  slot,  the  airline  code,  and  the 
time  period  of  the  slot  (e.g.,  OCA/ Air 
Car/PL/0900).  The  designation  shall  also 
indicate  if  the  slot  is  used  by  different 
operators  on  different  days  of  the  week, 
is  used  for  international  operations,  or 
was  allocated  for  EAS  purposes. 

(3)  Separate  pools  shall  be  established 
for  air  carriers  and  commuters  at  each 
airport.  The  slot  designations  shall  be 
placed  in  drawing  pools. 

(4)  Blind  drawings  shall  be  made  from 
each  of  the  pools,  one  at  a  time,  and,  as 
withdrawn,  each  slot  designation  will  be 
assigned  a  withdrawal  priority  in 
numerical  order  (i.e.,  the  slot  first  drawn 
in  the  lottery  will  be  the  first  slot  to  be 
withdrawn  if  withdrawal  should  become 
necessary  and  if  the  drawn  slot  is  in  a 
time  period  in  which  a  slot  is  required). 

(5)  The  withdrawal  priority  number 
shall  be  added  to  the  slot  designation 
(e.g..  DCA/Air  Car/DL/0900/l)  and  a 
complete  list  of  the  withdrawal  priority 
numbers  will  be  made  available  to  the 
public. 


(c)  Whenever  slots  must  be 
withdrawn,  they  will  be  withdrawn  in 
accordance  with  the  priority  list 
established  under  paragraph  (b)  of  this 
section,  except: 

(1)  Slots  obtained  in  a  lottery  held 
pursuant  to  §  93.225  of  this  pari  shall  be 
subject  to  withdrawal  pursuant  to 
paragraph  (i)  of  that  section,  and 

(2)  Slots  necessary  for  international 
and  essential  air  service  operations 
shall  be  exempt  from  withdrawal  for  use 
for  other  international  or  essential  air 
service  operations. 

(d)  The  following  withdrawal  priority 
rule  shall  be  used  to  permit  application 
of  the  one-for-one  trade  provisions  for 
international  and  essential  air  service 
slots  and  the  slot  withdrawal  provisions 
where  the  slots  are  needed  for  other 
than  international  or  essential  air 
service  operations.  If  an  operator  has 
more  than  one  slot  in  a  specific  time 
period  in  which  it  also  has  a  slot  being 
used  for  international  or  essential  air 
service  operations,  the  international  and 
essential  air  service  slots  will  be 
considered  to  be  those  with  the  lowest 
withdrawal  priority. 

(e)  The  operator(s)  using  each  slot  to 
be  withdrawn  shall  be  notified  by  the 
FAA  of  the  withdrawal  and  shall  cease 
operations  using  that  slot  on  the  date 
indicated  in  the  notice.  Generally,  the 
FAA  will  provide  at  least  30  days  after 
notification  for  the  operator  to  cease 
operations  unless  exigencies  require  a 
shorter  time  period. 

(f)  Notwithstanding  other  provisions 
in  this  section,  the  FAA  shall  not 
withdraw  slots  obtained  under  §  93.215 
or  §  93.225  from  any  air  carrier  or 
commuter  holding  eight  or  fewer  slots 
(excluding  slots  used  for  operations 
described  in  §  93.217(a)(1))  at  that 
airport. 

§  93.224    Return  of  slots. 

(a)  Whenever  a  slot  is  required  to  be 
returned  under  this  subpart,  the  holder 
must  notify  the  office  specified  in 

§  93.221(a)(1)  in  writing  of  the  date  after 
which  the  slot  will  not  be  used. 

(b)  Slots  may  be  voluntarily  returned 
for  use  by  other  operators  by  notifying 
the  office  specified  in  §  93.221(a)(1)  in 
writing. 

§  93.225    Lottery  of  available  slots. 

(a)  Whenever  the  FAA  determines 
that  sufficient  slots  have  become 
available  for  distribution  for  purposes 
other  than  international  or  essential  air 
service  operations,  but  generally  not 
more  than  twice  a  year,  they  shall  be 
allocated  in  accordance  with  the 
provisions  of  this  section. 

(b)  A  random  lottery  shall  be  held  to 
determine  the  order  of  slot  selection. 


(c)  Slot  allocation  lotteries  shall  be 
held  on  an  airport-by-airport  basis  with 
separate  lotteries  for  commuter  operator 
and  air  carrier  slots. 

(d)  The  FAA  shall  publish  a  notice  in 
the  Federal  Register  announcing  any 
lottery  dates.  The  notice  may  include 
special  procedures  to  be  in  effect  for  the 
lotteries. 

(e)  Each  U.S.  air  carrier  or  commuter 
operator,  as  appropriate,  operating  at 
the  airport  shall  be  included  in  the 
lottery.  Any  U.S.  carrier  not  operating  at 
the  airport,  but  wishing  to  initiate 
service  at  the  airport,  shall  be  included 
in  the  lottery  if  that  operator  notifies,  in 
writing,  the  Office  of  the  Chief  Counsel 
Docket  Section,  AGC-2D4.  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591.  The  notification  must  be  in 
duplicate  and  must  be  received  15  days 
prior  to  the  lottery  date. 

(f)  At  the  lottery,  each  operator  must 
make  its  selection  within  5  minutes  after 
being  called  or  it  shall  lose  its  turn.  If 
capacity  still  remains  after  each 
operator  has  had  an  opportunity  to 
select  slots,  the  allocation  sequence  will 
be  repeated  in  the  same  order.  An 
operator  may  select  any  two  slots 
available  at  the  airport  during  each 
sequence,  except  that  new  entrant 
carriers  may  select  four  slots,  if 
available,  in  the  first  sequence. 

(g)  In  order  to  select  slots  during  a  slot 
lottery  session,  the  operator  must  have 
appropriate  economic  authority  under 
Title  IV  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  and  must  have  made 
substantial  progress  in  obtaining  FAA 
operating  authority  under  Parts  121  or 
135  of  this  chapter.  For  purposes  of  this 
subpart,  substantial  progress  in 
obtaining  FAA  operating  authority 
under  Parts  121  or  135  of  this  chapter 
shall  be  evidenced  by  the  submission  of 
at  least  three  of  the  following 
doctunents,  as  required  by  those  parts, 
to  the  FAA: 

(1)  The  compliance  statements. 

(2)  The  aircraft  operating  manuals.     . 

(3)  The  company  operating  manuals. 

(4)  The  operator's  training  program. 

(5)  The  operator's  maintenance 
programs. 

(6)  A  schedule  of  certification  events, 
such  as  planned  dates  of: 

(i)  Proving  runs; 

(ii)  Aircraft  deliveries; 

(iii)  Training  completion; 

(iv)  Emergency  evacuation 
demonstration;  and 

(v)  First  revenue  trip. 

(h)  During  the  first  selection  sequence, 
15  percent  of  the  slots  available  but  no 
fewer  than  two  slots  shall  be  reserved 
for  selection  by  new  entrant  carriers. 


rm 


1 

52198        Federal  Register  /  Vol.  50.  No.  245  /  Friday.  December  20.  1985  /  Rules  and  Regulations 


(i)  Slots  obtained  under  this  section 
shall  retain  their  withdrawal  priority  as 
established  under  §  93.223.  If  the  slot  is 
newly  created,  a  withdrawal  priority 
shall  be  assigned.  That  priority  number 
shall  be  higher  than  any  other  slot 
assigned  a  withdrawal  number 
previously. 

§93^27    Slot  use  and  loss. 

(a)  Except  as  provided  in  paragraphs 
(b).  (c),  (d).  and  (g)  of  this  section,  any 
slot  not  utilized  65  percent  of  the  time 
over  a  2-month  period  shall  be  recalled 
by  the  FAA. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to  slots  obtained  under 

§  93.225  of  this  part  during — (1)  the  first 
180  days  after  they  are  allocated  if  the 
operator  obtaining  them  did  not  have  a 
Part  121  of  135  certificate  at  the  time  of 
allocation;  (2)  the  first  90  days  for  other 
new  entrant  carriers;  or  (3)  the  first  60 
days  after  they  are  allocated  for  all 
other  operators. 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  to  slots  of  an  operator  forced 
by  a  strike  to  cease  operations  using 
those  slots. 

(d)  Paragraph  (a)  of  this  section  does 
not  apply  to  slots  of  an  operator  that 
files  for  protection  under  this  Federal 
bankruptcy  laws  during  the  first  60  days 
after  filing. 

(e)  Persons  having  slots  withdrawn 
pursuant  to  paragraph  (a)  of  this  section 
must  cease  all  use  of  those  slots  upon 
receipt  of  notice  from  the  FAA. 


(f)  Persons  holding  slots  but  not  using 
them  pursuant  to  the  provisions  of 
paragraphs  (b).  (c)  and  (d)  may  lease 
those  slots  for  use  by  others.  A  slot 
obtained  in  a  lottery  may  not  be  leased 
after  the  expiration  of  the  applicable 
time  period  specified  in  paragraph  (b)  of 
this  section  unless  it  has  been  operated 
for  a  2-month  period  at  least  65  percent 
of  the  time  by  the  operator  which 
obtained  it  in  the  lottery. 

(g)  This  section  does  not  apply  to  slots 
used  for  the  operations  described  in 

§  93.217(a)(1)  of  this  part. 

(h)  Within  30  days  after  an  operator 
files  for  protection  under  the  Federal 
bankruptcy  laws,  the  FAA  shall  recall 
any  slots  of  that  operator,  if — (1)  the 
slots  were  formerly  used  for  essential 
air  service  and  (2)  the  Office  of  the 
Secretary  of  Transportation  determines 
those  slots  are  required  to  provide 
substitute  essential  air  service  to  or 
from  the  same  points. 

(i)  Every  air  carrier  and  commuter 
operator  or  other  person  holding  a  slot 
at  a  high  density  airport  shall,  within  14 
days  after  the  last  day  of  the  second  full 
month  after  December  16, 1985  and 
every  2  months  thereafter,  forward,  in 
writing,  to  the  address  identified  in 
§  93.221(a)(1),  a  list  of  all  slots  held  by 
the  air  carrier,  commuter  operator  or 
other  person  along  with  a  listing  of 
which  air  carrier  or  actually  operated 
the  slot  for  each  day  of  the  particular 
calendar  month.  The  report  shall 
identify  the  flight  number  for  which  the 


slot  was  used  and  shall  identify  the 
night  as  an  arrival  or  departure.  The 
report  shall  be  signed  by  a  senior 
official  of  the  air  carrier  or  commuter 
operator.  If  the  slot  is  held  by  an  "other 
person."  the  report  must  be  signed  by  an 
official  representative. 

§93.229    Penalties. 

(a)  Any  air  carrier  or  commuter 
operator  using  a  slot  it  is  not  entitled  to 
use  under  the  provisions  of  this  subpart 
shall  be  subject  to  a  $1,000  maximum 
civil  penalty  in  accordance  with  section 
901  of  the  Federal  Aviation  Act,  as 
amended,  for  each  unlawful  takeoff  or 
landing  operation  it  conducts:  For 
purposes  of  this  subpart,  FAA  records 
concerning  the  identity  of  the  persons 
holding  slots  shall  be  controlling  in  any 
enforcement  proceeding. 

(b)  Any  person  failing  to  return  a  slot 
to  the  FAA  as  required  by  this  subpart 
shall  be  subject  to  a  $1,000  maximum 
civil  penalty  in  accordance  with  section 
901  of  the  Federal  Aviation  Act,  as 
amended,  for  each  day  the  person  is  in 
violation. 

Issued  in  Washington,  DC,  on  December  16, 
1985. 
Elizabeth  Hanford  Dole. 

Secretary  of  Transportation. 

|FR  Doc.  85-30081  Filed  12-17-85;  2:34  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  93 

[Docket  No.  2410S;  Notice  No.  •5-25] 

Slot  Allocation;  Initial  WItttdrawal  and 
Redistribution  of  Slots 

AQCNCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  Subpart  S  of  Part  93  of  the 
Federal  Aviation  Regulations  (FAR)  (14 
CFR  Part  93,  Subpart  S).  which  was 
adopted  in  this  issue  of  the  Federal 
Register  to  provide  fpr  the  initial 
withdrawal  of  up  to  5  percent  of  the 
slots  used  by  air  carrier  and  commuter 
operators  by  lottery.  Subpart  S  provides, 
in  general,  that  slots  being  used  as  of  the 
issuance  date  of  that  subpart  will  be 
allocated  to  the  carriers  then  holding 
them.  Those  slots  can  be  sold  at  a  later 
date  and  any  carrier  not  now  holding 
slots  or  wishing  additional  slots  would 
be  able  to  buy  slots  to  begin  operations 
in  the  future.  This  gives  incumbent 
carriers  at  the  High  Density  Airports  an 
advantage  that  this  notice  attempts  to 
diminish  by  assuring  that  a  number  of 
slots  will  be  initially  allocated  by  a 
lottery  in  which  new  entrant  carriers 
would  be  given  preference. 
DATES:  Comments  must  be  received  on 
or  before  January  24, 1986.  A  public 
hearing  will  be  held  on  January  21  and 
22,1986. 

ADDHESSES:  Send  comments  on  the 
proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  24105,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  All  comments 
must  be  marked  "Docket  No.  24105." 
Comments  may  be  examined  in  the 
Rules  Docket,  Room  915G,  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5:00  p.m. 

The  hearing  will  be  held  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW..  Third  Floor 
Auditorium,  Washington,  DC. 

Copies  of  this  document  are  available 
by  writing  the  Federal  Aviation 
Administration,  Office  of  Public  Affairs. 
Attention:  Public  Information  Center. 
APA-430,  800  Independence  Ave..  SW.. 
Washington.  DC  20591  (or  call  202-426- 
8058). 

Rm  FURTHER  INFORMATION  CONTACT 

Edward  P.  Faberman.  Deputy  Chief 


Counsel.  AGC-2.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591, 
Telephone  (202)  426-3775. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  regulatory  action  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  ^dews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions.  Communications  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  conunents  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  24105."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  between  the 
specified  opening  and  closing  dates  for 
comments  will  be  considered  by  the 
Administrator  before  taking  further 
action  on  this  rulemaking.  This  proposal 
may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  EAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

In  addition  to  seeking  comments  on 
this  proposal  the  FAA  will  hold  a  public 
hearing  to  allow  public  input  on  the 
proposal  and  to  answer  questions  on  the 
administration  of  the  new  Subpart  S. 

The  hearing  will  be  held  on  January 
21-22. 1986.  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Third  Floor  Auditorium. 
This  meeting  will  maximize  the  ability 
of  those  affected  by  Subpart  S  to 
familiarize  themselves  with  its 
implementation. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or  by  calling     * 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  the 
document.  - 


Meeting  Procedures 

Persons  who  plan  to  attend  the 
hearing  should  be  aware  of  the 
fallowing  procedures  to  be  followed: 

(a)  The  hearing  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Adminstrator  under  14  CFR  11.33.  Each 
participant  will  be  given  an  opportunity 
to  make  a  presentation.  Questions  may  . 
be  asked  of  each  presenter  by  other 
participants  or  by  representatives  of  the 
Administrator. 

(b)  The  hearing  will  begin  at  9tt)  a.m. 
(local  time).  There  will  be  no  admissicm 
fee  or  other  charge  to  attend  and 
participate.  All  sessions  will  be  open  to 
all  persons  on  a  space  available  basis, 
llie  presiding  officer  may  accelerate  the 
schedule  if  possible.  The  second  day  of 
the  hearing  will  be  held  only  if  all 
speakers  cannot  be  accommodated 
during  the  first  scheduled  day. 

(c)  All  meeting  sessions  will  be 
recorded  by  a  court  reporter.  Anyone 
interested  in  purchasing  the  transcript 
should  contact  the  court  reporter 
directly.  A  copy  of  the  court  reporter's 
transcript  will  be  filed  in  the  docket 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  may  be  distributed.  Participants 
submitting  handout  materials  must 
present  an  original  and  two  cities  to  the 
presiding  officer.  There  should  be  an 
adequate  number  of  copies  provided  for 
further  distribution  to  all  participants. 

(e)  Statements  made  by  FAA 
participants  at  the  hearing  should  not  be 
taken  as  expressing  a  final  FAA 
position. 

Public  Hearing  Schedule 

The  schedule  for  the  meeting  is  as 
follows: 

Tuesday,  January  21.  1986 

9:00  a.m. — Hearing  is  opened 
9:15  a.m. — Summary  of  Subpart  S 
9:30  a.m. — Questions 
10:00-12:00 — Formal  Presentations 
l:00-5.'00 — Formal  Presentations 

A  continuation  of  the  hearing  may  be 
held  on  Wednesday,  January  22,  if 
necessary. 

Anyone  interested  in  making  a 
presentation  at  the  hearing  must  contact 
Pam  Trebbe,  (202)  428-3773,  with  the 
name  of  the  individual  making  the 
presentation  and  the  name  of  the  group 
represented.  Presentations  should  be 
limited  to  10  minutes. 

Background 

In  today's  edition  of  the  Federal 
Register,  the  Department  has  adopted  a 
new  Subpart  S  to  Part  93  of  the  FAR. 
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That  subpart  prescribes  rules  applicable 
to  the  allocation  and  withdrawal  of  IFR 
operational  authority,  i.e.,  takeoff  and 
landing  authority  (commonly  referred  to 
as  "slots"],  to  individual  air  carriers  and 
commuter  operators  at  the  high  density 
airports — LaGuardia  and  Kennedy 
Airports  in  New  York,  O'Hare  Airport  in 
Chicago,  and  National  Airport  in 
Washington.  That  subpart  also 
prescribes  rules  governing  the  transfer 
of  slots  and  the  use  of  slots  once 
allocated. 

Section  93.215  of  Subpart  S  prescribes, 
in  general,  that  each  air  carrier  and 
commuter  operator  holding  slots  as  of 
the  issuance  date  of  the  rule  shall  be 
allocated  those  slots  subject  to 
withdrawal  by  the  FAA.  Under  Subpart 
S.  those  slots  not  being  used  and  those 
slots  for  which  the  FAA  cannot 
determine  the  holder  will  be  made 
available  to  other  operators  in 
accordance  with  the  provisions  of  the 
subpart,  which  include  lotteries  of 
available  slots  to  carriers  that  desire 
them.  In  those  lotteries,  new  entrant 
carriers  would  be  given  a  preference. 

Under  the  amendment,  approximately 
90  to  95  percent  of  the  slots  at  the  high 
density  airports  are  anticipated  to  be 
allocated  initially  to  carriers  now  using 
them.  As  a  result  of  non-use  or  slots 
returned,  a  small  percentage  should  be 
available  for  allocation  by  lottery.  Some, 
however,  may  have  to  be  allocated 
outside  the  lottery  for  international  or 
essential  air  service  operations. 

A  number  of  the  commenters  to  the 
notices  of  proposed  rulemaking  which 
led  to  Subpart  S,  while  not  opposed  to 
the  buying  and  selling  of  slots  once 
allocated,  were  opposed  to  allocating  all 
slots  initially  to  incumbent  carriers. 
Several  suggested  auctioning  off  all  or  a 
portion  of  the  slots  and  applying  the 
proceeds  to  improving  the  aviation 
system.  These  suggestions  were  rejected 
for  a  number  of  reasons,  including  costs 
to  the  industry,  the  potential  for  major 
disruption  in  air  service  in  the  case  of 
auctioning  off  all,  or  a  substantial 
portion  of  all,  slots,  and  a  lack  of 
statutory  authority.  Several  other 
commenters  suggested  that  a  limited 
number  of  slots,  perhaps  10  percent,  be 
withdrawn  and  redistributed  by  lottery. 
This  approach  does  not  have  the 
drawbacks  of  an  auction  if  the  initial 
withdrawal  is  not  so  large  as  to  disrupt 
service.  A  10-percent  withdrawal,  in  the 
Department's  view,  is  too  large.  If  the 
maximum  number  of  slots  to  be 
withdrawn  is  held  to  5  percent  (and  in 
all  probability  under  this  proposal,  it 
should  be  less],  little,  if  any.  service  will 
be  disrupted. 

The  Department  believes  tt  is 
important  that  a  pool  of  slots  equal  to  5 


percent  of  those  that  exist  be 
established  and  made  available  for 
acquisition  in  a  lottery.  Although  it  is 
appropriate  for  incumbent  carriers  to 
retain  a  large  percentage  of  the  slots 
they  have  because  of  their  investments 
and  commitments  in  personnel, 
equipment,  terminal  development,  and 
planning  at  the  high  density  airports,  it 
could  by  place  new  entrant  carriers  and 
inctmibent  carriers  with  few  slots  at  an 
initial  disadvantage  since  the  only  way 
they  could  obtain  new  or  additional 
slots  would  be  to  buy  them.  In  the  past, 
these  operators  have  found  it  very 
difficult  to  obtain  slots  at  some  of  the 
high  density  airports,  and  the 
Department  believes  that  the 
disadvantages  they  have  faced  can  be 
offset  if  at  least  5  percent  of  the  slots 
would  be  allocated  initially  by  lottery. 

The  Proposal 

Although  the  Department  believes  an 
adequate  pool  of  slots  will  be  available 
for  allocation  through  a  lottery  under 
Subpart  S,  at  least  at  some  of  the  high 
density  airports,  the  possibiUty  exists 
that  that  will  not  be  the  case  at  all  the 
airports.  The  exact  size  of  the  pools  of 
available  slots  will  not  be  certain  for 
several  months  because  all  pertinent 
records  of  who  held  slots  and  how  they 
were  used  must  be  compiled  and 
reviewed.  If  a  sufHcient  number  of  slots 
do  not  become  available  for  adequate 
lottery  allocations  under  Subpart  S,  the 
additional  slots  could  be  withdrawn 
from  the  carriers  currently  holding  them. 
This  proposal  would  provide  for  such  a 
withdrawal  if  that  should  become 
necessary. 

Under  this  proposal,  the  FAA  would 
determine  the  number  of  slots  available 
for  lottery  allocations  under  Subpart  S 
at  each  high  density  airport  for  each 
class  of  user  (air  carrier  and  commuter 
operators).  The  FAA  would  then 
determine  the  extent  to  which  this 
number  is  less  than  5  percent  of  the  slots 
for  each  class  of  user  at  each  of  the  high 
density  airports.  The  number  of 
available  slots  will  be  determined 
separately  for  commuters  and  air 
carriers.  If  the  number  of  slots  equals  5 
percent  or  more  of  the  available  slots, 
this  proposal' will  be  withdrawn  for  that 
airport  and  category  of  user.  If,  however, 
the  number  is  less  than  5  percent  of 
either  the  air  carrier  or  commuler 
operator  slots  at  an  airport,  the  number 
of  slots  needed  to  reach  the  5-percent 
level  would  be  withdrawn  from 
incumbent  air  carriers  and  commuter 
operators,  as  appropriate.  This  would  be 
accomplished  through  a  withdrawal 
procedure  different  than  that  prescribed 
in  Subpart  S.  The  slots  would  be 
withdrawn  randomly  in  a  blind  lottery 


from  the  air  carrier  and  commuter 
operator  pools  of  slots.  The  slots  would 
retain  the  withdrawal  priorities 
established  under  §93.223  after  they  are 
reallocated.  Slots  utilized  for 
international  or  EAS  operations  would    * 
not  be  withdrawn.  The  withdrawals 
would  be  accomplished  prior  to  the  date 
that  slots  can  be  sold  under  Subpart  S, 
i.e.,  April  1, 1986. 

The  following  chart  shows  the 
maximum  number  of  slots  that  would  be 
withdrawn  from  incumbent  operators  at 
each  of  the  high  density  airports  under 
this  proposal: 

Number  of  Slots  That  Might  Be 
Withdrawn 
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The  Department  recognizes  that  an 
argimient  exists  that  this  withdrawal 
provision  should  not  apply  to  commuter 
operators  since  the  commuter  operator 
scheduling  committees  have  used 
deadlock-breaking  mechanisms  in  the 
past  which  have  assured  some  access 
by  new  entrants.  The  Department 
invites  comments  on  whether  this 
proposal  should  not  apply  to  one  or 
more  of  the  air  carrier  or  commuter 
operator  slot  pools  because  of  actions 
taken  by  the  appropriate  scheduling 
committee  to  encourage  new  entry  into 
the  particular  airport.  The  Department  is 
also  considering  not  withdrawing  any 
slots  from  incumbent  operators  having 
eight  or  fewer  slots  at  a  particular 
airport  because  of  the  disproportionate 
impact  this  would  cause.  Comments  on 
these  alternatives  are  invited. 

In  addition,  comments  are  invited  on 
whether  the  total  number  of  slots  to 
which  5  percent  is  applied  should 
include  international  slots,  since 
international  slots  are  not  subject  to 
withdrawal  and  the  burden  of 
withdrawal  would  fall 
disproportionately  on  domestic 
operators. 

Once  withdrawn  under  the  proposal, 
slots  would  be  redistributed  by  lottery, 
as  provided  in  Subpart  S  (14  CFR 
93.225).  That  lottery  procedure  gives 
new  entrant  carriers  two  preferences  in 
the  first  selection  sequence.  First,  it 
guarantees  them  15  percent  of  the  slots 
available  to  be  allocated.  Second,  it 
gives  each  new  entrant  carrier  the 
opportunity  to  choose  four  instead  of 
two  slots.  Suggestions  on  other 


distribution  mechanisms  for  reallocation 
are  solicited. 

Regulatory  Evaluation 

This  proposal  should  have  only  a 
minimal  economic  impact  overall.  It 
would  affect  only  a  small  number  of 
slots  at  the  high  density  airports.  Those 
slots  represent  operational  authority 
controlled  by  the  FAA  and  are  not  a 
property  right.  The  proposal  would 
merely  shift  the  usage  of  those  few  slots 
withdrawn  from  certain  operators  and 
provide  them  to  others.  The  operators 
losing  slots  would  be  able  to  buy 
replacement  slots  if  it  was  economically 
justified  to  them.  The  operators  gaining 
slots  might  be  relieved  of  the  need  to 
buy  slots.  Comments  on  the  economic 
impact  of  the  proposal  are  invited. 


Regulatory  Flexibility  Deteimination 

Small  entities  should  not  be 
disproportionately  affected  by  this 
rulemaking  overall.  In  fact,  as 
mentioned  above,  the  Department  is 
considering  not  withdrawing  slots  from 
carriers  operating  a  minimum  number  of 
flights  at  an  airport  (e.g.,  eight  or  fewer), 
the  overall  impact  on  sn^all  entities 
should  be  minimal.  Comments  on  this 
determination  are  requested. 

For  the  reasons  set  forth  in  this  notice: 

(1)  The  Department  has  determined  that 
the  proposal  does  not  involve  a  major 
proposal  under  Executive  Order  12291; 

(2)  Is  significant  under  the  Department 
of  Transportation  Regiilatory  Policies 
and  Procedures  (44  PR  11034;  February 
26. 1979);  and  (3)  The  overall  economic 
impact  is  so  minimal  as  not  to  warrant  a 


full  regulatory  evaluation,  and  I  certify 
that  under  the  criteria  of  the  Regulatory 
Flexibility  Act  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  14  CFR  Part  93 

Aviation  safety.  Airspace,  Air  traffic 
control. 

(49  U.S.C.  1302, 1303. 1348, 1354(a)  and 
1421(a):  49  U.S.C.  106(f)  (Revised  Pub.  1^  97- 
449.  January  12. 1983)) 

Issued  in  Washington.  DC.  on  December  18, 
1985. 

Elizabeth  Huiford  Dole, 

Secretary  of  Transportation. 

(PR  Doc.  85-30080  Filed  12-17-85:  2J4  pin| 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Reeearcti  Service 

Special  Research  Grants  Program  for 
Fiscal  Year  1986;  Solicitation  of 
Applications 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program  for 
Fiscal  Year  1986. 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)  of  the  Act  of 
August  4. 1965,  Pub.  L.  89-106,  as 
amended  (7  U.S.C.  450i(c}(l)).  This 
program  is  administered  by  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Under  this  program, 
and  subject  to  the  availability  of  funds, 
the  Secretary  may  award  grants  for 
periods  not  to  exceed  five  years,  for  the 
support  of  research  projects  to  further 
the  programs  discussed  below. 
Proposals  may  be  submitted  by  any 
land-grant  college  or  university, 
research  foundation  established  by  a 
land-grant  college  or  university,  State 
agricultural  experiment  station,  and  any 
college  or  university  having  a 
demonstrable  capacity  in  food  and 
agricultural  research.  Proposals  from 
scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following:  (a)  The  regulation 
governing  the  Special  Research  Grants 
Program,  7  CFR  Part  3400  (50  FR  5498, 
February  8, 1985),  which  sets  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals 
and  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects;  and  (b) 
the  USDA  Uniform  Federal  Assistance 
Regulations,  7  CFR  Part  3015. 

Introduction  to  Program  Description 

Standard  project  grants  will  be 
awarded  to  support  baste  studies  in 
selected  areas  of  (1)  animal  health 
research  and  (2)  aquaculture  research. 
Consideration  will  be  given  to  proposals 
that  address  innovative  as  well  as 
fundamental  approaches  to  the  research 
areas  outlined  below  and  that  are 
consistent  with  the  mission  of  USDA. 
The  following  specific  program  areas 
and  guidelines  are  thus  provided  as  a 
base  from  which  proposals  may  be 
developed: 


Program  Areas 

1.0   Animal  Health  Research 

CSRS  Contacts:  Dr.  Dale  K.  Sorensen; 
Telephone:  (202)  447-7437;  Dr.  Howard 
S.  Teague;  Telephone:  (202)  447-3847. 
Funds  will  be  awarded  to  support 
research  seeking  solutions  to  health 
problems  of  livestock  and  poultry  and 
major  aquaculture  species.  No  more 
than  $150,000  will  be  awarded  for  the 
support  of  any  one  project  under  the 
program  area,  regardless  of  the  amount 
requested.  A  proposal  will  not  be 
evaluated  by  more  than  one  peer  panel. 

Investigators  and  co-investigators 
who  have  received  Special  Research 
Grant  awards  in  the  Animal  Health 
area  during  the  past  five  years  should 
include  a  brief  summary  of  progress  and 
a  list  of  publications  resulting  from  such 
grants. 

The  overall  objective  of  this  research 
is  to  develop  and/or  refme  abiotic  and 
biotic  methodologies  for  suppression  of 
animal  losses  due  to  infectious  and 
noninfectious  diseases  and  internal  and 
external  parasites  of  livestock,  poultry 
and  major  aquaculture  species. 
Research  should  be  directed  toward: 
(1)  Basic  studies  to  clarify  infectious 
and  noninfectious  diseases  and 
parasites  or  their  interactive  effects  on 
animal  health;  and  (2)  development  of 
practical,  implementable  management 
systems  for  the  producer  to  prevent  or 
alleviate  these  causes  of  animal  losses. 
Research  may  include  clarification  of 
complex  or  unknown  etiologies 
including  nutritional,  genetic,  and 
environmental  interactions; 
development  of  improved  methods  of 
detecting  disease  agents  or  antibodies  in 
animals,  animal  products,  tissues,  etc.; 
clarification  of  disease  pathogenesis; 
determination  of  methods  of  disease 
transmission  including  transmission  by 
embryo  transfer,  artificial  insemination 
and  importation  of  animal  products 
(such  studies  should  mimic  as  closely  as 
possible  the  normal  conditions  of 
collection,  preparation  and  use  of  these 
items);  development  of  improved 
methods  of  imunization  against  disease 
agents  that  will  provide  solid  and 
persistent  protection  without 
compromising  diagnosis;  development  of 
alternative  pest  eradication  methods  so 
as  to  limit  the  use  and  dependence  on 
biotoxic  substances  (such  alternatives 
may  include  biologic  methods,  sterile 
male  techniques,  artificial  pheromones, 
etc.);  developmnt  of  other  disease 
prevention,  control  and  eradication 
technology;  and  evaluation  of  the 
economics  of  disease  and  disease 
prevention  or  control. 

The  specific  areas  of  inquiry  in  which 
projects  will  be  funded  are  listed  below. 


The  areas  are  broken  down  into 
subcategories  which  will  be  funded-in 
the  approximate  percentages  listed.  In 
the  event  that  there  are  insufficient 
meritorious  proposals  recommended  by 
peer  panels  to  utilize  all  funds  in  each 
speciBc  area  of  inquiry  or  in  each 
subcategory,  the  balance  of  any  such 
funds  will  be  awarded  for  meritorious 
proposals  recommended  by  peer  panels 
under  the  other  subcategories  within  the 
speciHc  area  of  inquiry  or  the  other 
specific  areas  of  inquiry.  Utilizing  the 
recommendations  of  the  peer  panels,  the 
Administrator  of  CSRS  will  make  the 
Hnal  determination  on  specific  grants  to 
be  awarded. 

1.1  Beef  Cattle 

(1)  Respiratory  diseases  complex 
(approximately  17  percent  of  available 
funds). 

(2)  Reproductive  diseases,  especially 
brucellosis,  including  but  not  limited  to, 
anestrus,  leptospirosis  and  vibriosis 
(approximately  12  percent  of  available 
funds). 

(3)  Enteric  diseases,  including  but  not 
limited  to  Johne's  Disease 
(approximately  8  percent  of  available 
funds). 

(4)  Parasites  (internal  and  external), 
including  but  not  limited  to 
anaplasmosis,  ticks,  flukes,  nematodes, 
and  interactive  effects  of  internal  and 
external  parasites;  metabolic  diseases, 
especially  bloat,  grass  tetany,  and 
mineral  imbalance  (approximately  4 
percent  of  available  funds). 

1.2  Dairy  Cattle 

(1)  Mastitis  (approximately  6  percent 
of  available  funds). 

(2)  Reproductive  diseases,  including 
but  not  limited  to,  brucellosis  and 
nondetected  estrus  (approximately  5 
percent  of  available  funds). 

(3)  Respiratory  diseases 
(approximately  3  percent  of  available 
funds). 

(4)  Digestive  and  enteric  diseases, 
including  but  not  limited  to  Johne's 
Disease  (approximately  2  percent  of 
available  funds). 

(5)  Johne's  Disease  (approximately  2 
percent  of  available  funds). 

1.3  Swine 

(1)  Enteric  diseases.  Viral  enteritis, 
colibacillosis,  coccidiosis,  salmonellosis. 
Clostridium,  dysentery,  and  proliferative 
enteritis  (approximately  5  percent  of 
available  funds). 

(2)  Respiratory  diseases.  Hemophilus 
pleuropneumonia,  mycoplasma 
pneumonia,  atrophic  rhinitis,  influenza, 
Hemophilus  parasuis  and  Pasteurella 
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multocida  (approximately  5  percent  of 
available  funds]. 

(3)  Reproductive  diseases.  Parvovirus, 
Mastitis-metritis-agalactia,  leptospirosis, 
and  streptococcus  (approximately  4 
percent  of  available  funds). 

(4)  Other  swine  diseases.  Trichinosis, 
pseudorabies,  eperythrozoonosis, 
parasites,  mycotoxicosis,  and  lameness 
(approximately  4  percent  of  available 
funds). 

1.4  Poultry 

(1)  Respiratory  diseases 
(approximately  5  percent  of  available 
funds). 

(2)  Metabolic  and  immunologic 
diseases  (approximately  5  percent  of 
available  funds). 

(3)  Enteric  disorders  (approximately  3 
percent  of  available  funds). 

1.5  Sheep  and  Goats 

Bluetongue,  foot  rot,  chlamydial 
polyarthritis,  respiratory  disease,  and 
mastitis  (approximately  5  percent  of 
available  funds). 

1.8    Horses 

Especially  respiratory  diseases, 
including  but  not  limited  to,  enteric 
diseases,  reproductive  diseases,  and 
musculoskeletal  diseases  (especially 
laminitis  and  lameness)  (approximately 
3  percent  of  available  funds). 

1.7    Aquaculture 

Infectious  diseases  and  parasites 
(approximately  2  percent  of  available 
funds). 

2.0    Aquaculture  Research 

CSRS  Contacts:  Dr.  Meryl  Broussard; 
Telephone:  (202)  447-6014;  Dr.  Howard 
S.  Teague;  Telephone:  (202)  447-3847. 

No  more  than  $80,000  will  be  awarded 
.  for  support  of  any  one  project  under  this 
program  area,  regardless  of  the  amount 
requested.  The  objective  of  this  research 
is  to  provide  and  improve  upon  the 
scientific  and  technical  base  needed  by 
the  aquaculture  industry. 

Proposals  focused  on  production  of 
commercially  important  aquaculture 
species  in  the  following  specific  areas  of 
inquiry  will  be  considered: 

2.1  Improved  production  efficiency 
in  diet  formulation,  reproduction  and 
breeding,  and  disease  and  parasite 
control. 

2.2  Improved  water  quality  for 
production  and  factors  affecting  the 
quality  of  water  discharges. 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
"Research  Grant  Application  Kit,"  and 
the  Administration  Provisions  governing 
this  program,  7  CFR  Part  3400  (50  FR 


5498.  February  8. 1985),  may  be  obtained 
by  writing  to  the  address  or  by  calling 
the  telephone  number  which  follows: 
Grants  Administrative  Management. 
Attention:  Proposal  Services  Unit,  Office 
of  Grants  and  Program  Systems,  U.S. 
Department  of  Agriculture,  Room  007. 
J.S.  Morrill  Building,  15th  and 
Independence  Ave..  SW.,  Washington, 
DC  20251;  telephone  number  (202)  475- 
5049. 

What  To  Submit 

An  original  and  9  copies  of  each 
proposal  submitted  are  requested.  This 
number  of  copies  is  necessary  to  permit 
thorough,  objective  peer  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Each  copy  of  the  proposal  must 
include  a  Form  S&&-661,  "Grant 
Application,"  which  is  included  in  the 
"Research  Grant  Application  Kit." 
Proposers  should  note  that  one  copy  of 
this  form,  must  contain  pen  and  ir^ 
signatures  of  the  Principal 
Investigator(s)  and  the  Authorized 
Organizational  Representative. 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  It  should  be 
noted  that  the  reviewers  are  not 
required  to  read  beyond  10  pages  (single 
spaced)  of  the  project  description  to 
evaluate  the  proposal.  It  would  be 
helpful  to  the  reviewers  if  the  Principal 
Investigator(s)  vitaes  were  limited  to 
three  (3)  or  four  (4)  pages. 

All  copies  of  a  proposal  must  be 
mailed  in  one  package.  Due  to  the 
volume  of  proposals  received,  proposals 
submitted  in  several  packages  are  very 
difficult  to  identify.  Also,  please  see  that 
each  copy  of  each  proposal  is  stapled 
securely  in  the  upper  left-hand  corner. 
DO  NOT  BIND.  Information  should  be 
typed  on  one  side  of  the  page  only. 
Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  initially  submitted. 
Prior  to  mailing,  compare  your  proposal 
with  the  Application  Requirements 
checklist  contained  in  the  "Research 
Grant  Application  Kit"  and  instructions 
contained  in  the  regulations  governing 
the  Special  Research  Grants  Program,  7 
CFR  Part  3400. 

Applicants  should  not  submit  the 
same  research  proposal  twice  in  the 
same  fiscal  year  to  different  research 
program  area  categories  within  the 
Special  Research  Grants  Program. 
Duplicate  proposals  will  be  returned 
without  review. 

Where  and  When  To  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  time  limits  set  forth 


below  to:  Grants  Administrative 
Management,  Attention:  Proposal 
Services  Unit,  Office  of  Grants  and 
Program  Systems.  U.S.  Department  of 
Agriculture,  Room  007,  ].S.  Morrill 
Building,  15th  and  Independence 
Avenue,  SW.,  Washington.  DC  20251. 

To  be  considered  for  funding  during 
flscal  year  1986,  proposals  must  be 
received  in  the  Grants  Administrative 
Management  office  by  the  close  of 
business  on  the  date  specified  below  for 
each  program  area: 
March  10. 1986 — Animal  Health 

Research 
March  19, 1986— Aquaculture  Research 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Special  Instructions 

The  Special  Research  Grants  Program 
should  be  indicated  in  Block  7,  and  the 
applicable  program  area  and  specific 
area  of  inquiry  should  be  indicated  in 
Block  8  on  Form  S&E-661  provided  in 
the  Research  Grant  Application  Kit 
Select  one  program  area  only.  Tlie 
number  assigned  to  the  specific  area  of 
inquiry  must  also  be  cited  in  Block  8. 
Example:  (Animal  Health,  1.5  Sheep  and 
Goats).  The  final  determination  of  the 
program  area  and  specific  area  of 
inquiry  will  be  made  by  agency  staff 
members  and/or  the  appropriate  peer 
review  panel.  The  code  numbers 
assigned  to  program  areas  and  specific 
areas  of  inquiry  are  listed  below: 

1.0  Animal  Health  Research  (use 
appropriate  specific  area  of  inquiry  1.1 
through  1.7)  - 

1.1  Beef  Cattle 

1.2  Dairy  Cattle 

1.3  Swine 

1.4  Poultry 

1.5  Sheep  and  Goats 

1.6  Horses 

1.7  Aquaculture 

2.0  Aquaculture  Research 

2.1  Diet  Formulation,  Reproduction  and 
Breeding,  and  Disease  and  Parasite 
Control 

2.2  Water  Quality  for  Production  and 
Quality  of  Water  Discharges. 

SUPPLEMENTARY  informahon:  The 
Special  Research  Grants  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.200.  For 
reasons  set  forth  in  the  final-rule  related 
Notice  to  7  CFR  Part  3015,  Subpart  V  (48 
FR  29115,  June  24, 1983),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
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information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0525-0001. 

The  award  of  any  grants  under  the 
Special  Research  Grants  Program  during 
FY  1986  is  subject  to  the  availability  of 
funds. 

Done  at  Washington.  DC,  this  17th  day  of 
December  1985. 
lohn  Patrick  lordan. 

Administrator.  Cooperative  State  Research 

Service. 

(FR  Doc.  85-30175  Filed  12-19-85;  8:45  am) 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHO:         The  Office  of  the  Federal  Register. 


WASHINGTON.  DC 

WHEN:  January  17;  at  9  am. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WHERE: 


RESERVATIONS: 


Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW..  Washington.  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 


m 


Contents 


Federal  Register 
Vol.  SO.  No.  246 
Monday,  December  23,  1965 


Agricultural  Marketing  Service 

RULES 

52213  Oranges  (navel)  grown  in  Arizona  and  California 
PROPOSED  RULES 

52332     Egg  marketing  order,  correction 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity 
Credit  Corporation;  Federal  Crop  Insurance 
Corporation. 

Coast  Guard 

RULES 

Merchant  marine  officers  and  seamen: 
52329         Licensing  of  pilots;  interim 

Ports  and  waterways  safety: 
52327         San  Diego  Bay,  CA;  security  zone 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  Minority  Business 
Development  Agency;  National  Technical 
Information  Service. 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

52214  Cotton 


Defense  Department 

See  also  Navy  Department. 

RULES 

Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 

Federal  claims  collection 
Federal  Acquisition  Regulation  (FAR): 

Competition  in  contracting  requirements 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (4  documents) 

Meetings: 

Science  Board  task  forces 

Science  Board  task  forces;  date  change 


52422 


52336 


52418 

52338 
52338 


52330 


52372 


52372 
52373 
52375 
52377 
52379 


52315 

52428 

52358- 
52359 


52358 
52358 


52207 
52208 


PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 

Trichloroethylene 
Air  programs;  approval  and  promulgation;  various 
states: 

Tennessee 
Air  quality  implementation  plans;  preparation, 
adoption,  and  submittal: 

Stack  height  requirement:  emissions  balancing 
Toxic  substances: 

Cumene;  testing  requirements;  correction 

2-Mercaptobenzothiazole;  testing  requirements; 

correction 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
Radiodetermination  sateUite  service,  spectrum 
allocation,  and  licensing;  correction 

NOTICES 

Agency  information  collection  activities  imder 

OMB  review 

Hearings,  etc.: 

Ashford  Communications  et  al. 

Ashley  Broadcasting  et  aL 

C.R.  Pasquier  Associates  of  Bellevue.  Inc.,  et  al. 

Classic  Vision,  Inc.,  et  al. 

Community  Service  Telecasters,  Inc..  et  al. 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 
Raisins 
Soybeans 


Federal  Deposit  Insurance  Corporation 

NOTICES 
52403     Meetings;  Sunshine  Act 


52361- 
52363 


52327- 
52328 


Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 
Chugach  Electric  Association,  Inc.  (3  documents) 


Energy  Department 

See  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Florida  (2  documents) 


52380- 
52381 

52380 


52217 


52365 

52366 
52367 


Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 
Disaster  and  emergency  areas: 
Florida  (2  documents) 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act  and  natural  gas  companies 

(Natural  Gas  Act): 

Pipelines;  interstate  transportation  of  gas  for 

others;  effects  of  partial  wellhead  decontrol; 

clarifications,  etc. 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

El  Paso  Electric  Co.  et  al. 
Hearings,  etc.: 

Columbia  Gas  Development  Corp. 

Texas  Gas  Transmission  Corp.  et  al.  • 


ft.i 


-    1 


IV 

Feileral  Register  /  Vol.  Sa  No.  246 

^OL 

/  Monday.  December  23,  1985  /  Contents 

Natural  gas  companies: 

52333        Fringe  benefits:  taxation  and  exclusions  from 

52365 

CertiHcates  of  public  convenience  and  necessity 

gross  income,  use  of  company  cars,  eta;  cross- 

application,  abandonment  of  service  and 

reference 

petitions  to  amend 

52332        Information  returns  relating  to  sales  or 

50 

Federal  Home  Loan  Bank  Board 

NOTICFS 

Applications,  etc.: 

exchanges  of  partnership  interests;  cross 
reference 

52381 

Old  Colony  Bank 

International  Broadcasting  Board 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

NOTICFS 
52403     Meetings;  Sunshine  Act 

Marine  mammals: 

52348 

Marine  Mammal  Act  of  1972;  oi^ganizational 

International  Trade  Administration 

nomenclature  update 

NOTICES 

K^^^H 

NOTICES 

Antidumping: 

K»^H 

Comprehensive  conservation  plan/environmental 

52350         Carbon  steel  plate  from  Japan 

statements;  availability,  etc.: 

Countervailing  duties: 

52381 

Kodiak  National  Wildlife  Refuge.  AK 

52351        Carbon  steel  wire  rod  from  New  Zealand 

M6 

Food  and  Drug  Administration 

RULES 

Interstate  Commerce  Commission 

52278 

Conflict  of  interest;  protection  of  privacy 

NOTICES 

. 

Food  additives: 

Railroad  services  abandonment: 

52279 

Adjuvants,  production,  aids,  and  sanitizers;  1.3,5- 
tris(4-tert-butyl-3-hydroxy-2.6-dimethylbenzyl}- 

52385        Buriington  Northern  Railroad  Co. 

1.3.5-triazine-2,4.6(lH,3H.5H)-trione 

Justice  Department 

Foreign-Trade  Zones  Board 

NOTICES 

PROPOSED  RULES 

52335     Freedom  of  Information;  implementation 

DE 

52350 

Applications,  etc.: 
Arkansas 

Land  Management  Bureau 

NOTICES 

General  Services  Administration 

Management  framework  plans:              •  ' 

RULES 

52383         California                                                  i 

2  3 

Federal  Acquisition  Regulation  (FAR): 

Opening  of  public  lands: 

52428 

Competition  in  contracting  requirements 

52383        Idaho 

Survey  of  plat  filings: 

• 

Health  and  Human  Services  Department 

52383        New  Mexico 

See  Food  and  Drug  Administration. 

52383         Wyoming 

Housing  and  Urtian  Development  Department 

Management  and  Budget  Office 

RULES 

NOTICES 

52280 

Contract  Appeals  Board;  procedures;  effective  date 

52406     Cost  principles  (Circular  A-87)  and  audit 

985 

Public  and  Indian  housing: 

requirements  (Circular  A-128)  for  State  and  local 

52280 

Annual  contributions  for  operating  subsidy- 

governments:  agency  assignments 

performance  funding  system;  determination  of 

operating  subsidy;  effective  date  and  correction 

Maritime  Administration 

Indian  Affairs  Bureau 

PROPOSED  RULES 

NOTICES 

Subsidized  vessels  and  operators: 

Judgment  funds:  plans  for  use  and  distribution: 

52338         Bulk  cargo  vessels  engaged  in  worldwide 

52382 

Cherokee  Nation  of  Oklahoma  Indians 

services;  operating-differential  subsidy 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs 

Minerals  Management  Service 

Bureau;  Land  Management  Bureau;  Minerals 
Management  Service;  National  Park  Service. 

NOTICES 
52384     Agency  information  collection  activities  under 
OMB  review            > 

Internal  Revenue  Service 

Meetings: 

RULES 

52385         Royalty  Management  Advisory  Committee 

Income  taxes: 

Outer  Continental  Shelf;  development  operations 

52281 

Fringe  benefits;  taxation  and  exclusions  from 

coordination: 

gross  income,  use  of  company  cars,  etc.; 

52384         Chevron  U.S.A.  Inc. 

temporary 

52384          Shell  Offshnrp  Inr 

52313 

Information  returns  relating  to  sales  or 

52333 

exchanges  of  partnership  interests;  temporary 

PROPOSED  RULES 

Income  taxes: 
Fringe  benefits;  provisions  withdrawn 

'  Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
52354         Hawaii 

JMI 

- 

Federal  Register  /  Vol.  SO.  No.  246  /  Monday.  December  23. 1985  /  Contentg 


524^ 


52386 


52386 
52386 
52386 


52385 


1 


52387 
52387 
52387 

52387 


52355 

52360 

52360 
52361 


52392 
52388 

52391 
52391 

52388 


52392 


52392 

52393 
52394 


National  Aeronautica  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Competition  in  contracting  requirements 

National  Commission  for  Employment  Policy 

NOTICES 
Meetings  <  ' 

National  Foundation  on  Arts  and  Humanities 

NOTICES 

Meetings: 
Artists  in  Education  Advisory  Panel 
Media  Arts  Advisory  Panel 
Music  Advisory  Panel 

National  Park  Service 

NOTICES 

Hopewell  Furnace  National  Historic  Sice;  name 

change 

National  Science  Foundation 

NOTICES 

Meetings: 
Astronomical  Sciences  Advisory  Committee 
Materials  Research  Advisory  Committee 
Population  Biplogy  and  Physiological  Ecology 
Advisory  Panel 
Systematic  Biology  Advisory  Panel 

National  Technical  information  Service 

NOTICES 

Inventions,  Government-owned;  availability  for 

licensing 

Navy  Department 

NOTICES 

Agency  information  collection  activities  under 

OMB  review  (2  documents) 

Meetings: 

Chief  of  Naval  Operations  Executive  Panel 

Advisory  Committee 

Naval  Research  Advisory  Committee 

Nuclear  Regulatory  Commission 

NOTICES 
Applications,  etc.: 

Rochester  Gas  &  Electric  Corp. 

Toledo  Edison  Co.  et  al. 
Environmental  statements;  availability,  etc.: 

Georgia  Institute  of  Technology 
Regulatory  guides;  issuance,  availability,  and 
withdrawal 

Three  Mile  Island  Unit  2;  leak  rate  data 
falsiHcation  inquiry 

Postal  Rate  Commission 

NOTICES 

Post  offlce  closings;  petitions  for  appeal: 
Chatham,  MS 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  etc.: 
Hartford  Variable  Annuity  Life  Insurance  Co.— 
Variable  Account  "B" 
IDS  Life  Capital  Resource  Fund  I,  Inc. 
IDS  Life  Special  Income  Fund  I,  Inc. 


52394 

52397 
52395 
52397 
52399 


52398 


Institutional  Telephone  Trust  First  Exchange 

Series 

Middle  South  Energy,  Inc.,  et  al. 

Mortgage  Bankers  Financial  Corp.  II 

New  England  Energy  Inc. 

Putnam  High  Income  Government  Trust  et  aL 
Self-regulatory  organizations;  proposed  rule 
changes: 

Pacific  Stock  Exhange,  Inc. 


State  Department 

NOTICES 

Meetings: 
52400-       Shipping  Coordinating  Committee  (2  documents) 
52401 


TextHe  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Brazil  1 

China  ^ 

Korea 


52357 
52357 
52356 


52401 
52401 
52401 


Transportation  Department 

See  also  Coast  Guard;  Maritime  AdministratioiL 

NOTICES 

Speed  limit  compliance  proceedings: 

Arizona  (2  documents) 

Maryland 

Vermont  (2  documents) 

Treasury  Department 

See  Internal  Revenue  Service. 


Veterans  Administration 

NOTICES 

Meetings: 
52401         Cemeteries  and  Memorials  Advisory  Committee 


Separate  Parts  In  This  Issue 

Part  II 
52406     Office  of  Management  and  Budget 

Part  III 
52418     Environmental  Protection  Agency 

Part  IV 
52422     Environmental  Protection  Agency 

PartV 
52428     Department  of  Defense,  General  Services 

Administration,  National  Aeronautics  and  Space 
Administration 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appetus 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


VI 


Fedaral  Register  /  Vol  sq  No.  246  /  Monday.  December  23. 1985  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  ol  this  issue. 

7  CFR 

402 52207 

431 52208 

907 5221 3 

1427. 5221 4 

PraptMMl  RuIm: 

994 52332 

IS  CFR 

2. 5221 7 

157. 5221 7 

284. 5221 7 

375. 5221 7 

21  CFR 

1 9 52278 

21 52278 

178. — 52279 

24  CFR 

^ 52280 

990 52280 

26  CFR 

1  (2  documents) 52281, 

52313 
602  (2  documents) 52281, 

52313 
Proposed  Rutes: 
1  (3  documents) 52332- 

52333 
602...- 52333 

28  CFR 

PropoMtl  Rutes: 

16 52335 

32  CFR 

199 52315 

33CFR 

165 52327 

40  CFR 

52  (2  document^..„ 52327. 

52328 
Propoaed  RuiM: 

51 52418 

52 52336 

61 52422 

798  (2  documents) 52338 

799  (2  documents) „....  52338 

46  CFR 

10 52329 

Proposed  RuIm: 

252 52338 

47  CFR 

2 „ 52330 

48  CFR 

4 52428 

5 _ 52428 

6 52428 

7 52428 

1 0 52428 

13 52428 

15 52428 

1 7 52428 

1 9 52428 

34 52428 

52 „ _ .52428 

50  CFR 

18 52348 


BEST  COPY  AVAILABLE 


52207 


Rules  and  Regulations 


Federal  Register 

Vol.  50.  No.  246 

Monday.  December  23.  1985 


This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  docunrants  having 
general  applicability  and  legal  eKect,  most 
of  which  are  keyed  to  and  codlFied  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Fedeitil  Crop  Insurance  Corporation 

7  CFR  Part  402 

(Docket  No.  2899S] 

Raisin  Crop  insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  confirms  as 
final  the  interim  rule  which  revises  and 
reissues  the  Raisin  Crop  Insurance 
Regulations  (7  CFR  Part  402),  effective 
for  the  1985  and  succeeding  crop  years. 
The  intended  effect  of  this  action  is  to 
confirm  the  interim  rule  published  on 
Friday,  July  12, 1985,  at  50  FR  28367,  to: 
(1)  Remove  the  Premium  Adjustment 
Table:  (2)  insure  raisins  from  vineyards 
operated  to  produce  table  grapes  by 
separate  agreement;  (3)  clarify  the 
procedures  used  to  arrive  at  the  insured 
tonnage;  (4)  eliminate  the  experience 
table;  (5)  limit  the  reconditioning 
allowance  to  wash  and  dry 
reconditioning;  (6)  shorten  the  length  of 
time  an  insured  has  to  give  notice  of  loss 
from  7  days  to  72  hours;  (7)  change  the 
end  of  the  insurance  period  from 
October  25  to  October  20;  (8)  add 
definitions  for  the  terms  "loss  ratio", 
"raisins",  "net  ton",  "USDA  inspection", 
and  "table  grapes";  and  (9)  redefine 
"unit"  to  restrict  division.  The  authority 
for  the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

EFFECTn/E  oXte:  December  23, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporaition,  U.S.  Department 
of  Agriculture.  Washington,  DC,  20250, 
telephone  (202)  447-3325. 


8UPPt.EMEI«TARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
January  1, 1970. 

Merritt  W.  Sprague,  Manager,  FCIC, 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regiilatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Friday,  July  12.  FCIC  published  an 
interim  rule  revising  and  reissuing  the 
Raisin  Crop  Insurance  Regulations. 
Written  comments  on  this  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  in  the  Federal  Register  but 
none  were  received. 

On  April  24, 1985.  FCIC  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register,  at  50  FR  16090  to  revise 
and  reissue  the  Raisin  Crop  Insurance 
Regulations  (7  CFR  Part  402).  effective 


for  the  1985  and  succeeding  crop  years. 
After  publication  of  the  proposed  rule  it 
was  determined  that  the  date  by  which 
changes  in  the  raisin  insurance  policy 
were  to  be  filed  in  the  service  offices 
could  not  be  changed  from  May  15.  the 
date  required  by  the  policy  for  the  1985 
crop  year,  to  June  30  as  had  been 
intended  in  order  to  give  sufficient  time 
to  consider  comments  on  the  proposed 
rule,  publish  the  final  rule,  and  file 
changes  in  the  service  offices  by  the 
required  date. 

Therefore,  the  proposed  rule  as 
published  on  April  24,  1985,  was 
withdrawn  and  the  proposed  changes, 
many  of  which  are  necessary  to  ensure 
actuarial  soundness  of  the  raisin 
insurance  program,  were  adopted  in  the 
interim  rule. 

All  existing  policies  for  insurance  for 
the  1985  crop  year,  were  cancelled. 
Insurance  was  made  available  under  the 
new  policy  contained  herein  to  persons 
who  had  such  insurance. 

The  insureds  received  a  letter 
explaining  this  and  advising  them  that 
they  must  sign  a  new  application  for 
insurance  before  the  sales  closing  date, 
July  31, 1985.  As  with  any  new  policy 
issued,  the  provision  for  non- 
cancellation  was  in  effect  for  the  first 
year. 

Any  good  insurance  experience 
discount  was  carried  over  into  the  new 
policy  without  penalty.  In  addition,  the 
letter  advised  that  if  the  policyholder's 
1984  premium  reduction  exceeded  5 
percent,  that  reduction  will  be  retained 
through  the  1989  crop  year  or  until  the 
policyholder's  loss  ratio  reaches  .81 
whichever  occurs  first. 

Merritt  W.  Sprague,  Manager.  FCIC, 
had  determined  that  an  emergency 
situation  exists  which  precluded  notice 
and  other  public  procedure  because  the 
then  current  policy  for  insuring  raisins 
did  not  provide  coverage  on  an 
actuarially  sound  basis.  The  intention  of 
FCIC  in  publishing  the  notice  of 
proposed  rulemaking  on  April  24, 1985, 
was  to  correct  this  situation  and  protect 
the  integrity  of  the  raisin  Insurance 
program. 

The  principal  changes  in  this  raisin 
policy  from  the  previous  policy  are: 

1.  Section  2. — Not  insure  table  grapes 
placed  on  trays  in  some  cases. 

2.  Section  4. — Determine  the  insured 
tonnage  by  delivered  tonnage,  plus 
verifiable  loss  of  production.  Tray 
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weights  will  be  used  to  establish  raisin 
tonnage  not  removed  from  the  vineyard. 

3.  Section  5. — Remove  the  Premium 
Adjustment  Table.  Insureds  with  good 
loss  experience  who  were  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 
present  schedule  through  the  1989  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier.  Since  those 
insureds  with  good  loss  ratios  and 
premium  reductions  stayed  in  the 
program  while  those  premium  increases 
because  of  poor  loss  ratio  tended  to 
drop  out.  the  premium  structure  under 
the  premium  adjustment  table  made 
actuarial  projection  difficult. 

Remove  the  provisions  for  transfer  of 
insurance  experience  and  for  premium 
computation  when  insurance  has  not 
been  continuous.  Deletion  of  the 
Premium  Adjustment  Table  eliminates 
the  need  for  these  provisions. 

4.  Section  7. — Change  the  insurance 
ending  date  from  October  25  to  October 
20. 

5.  Section  8. — Shorten  from  7  days  to 
72  hours  the  length  of  time  the  insured 
has  to  give  notice  of  loss  to  better 
enable  FCIC  to  adjust  the  loss. 

6.  Section  9. — Provide  a 
reconditioning  allowance  when  raisins 
are  high  moisture  due  to  rain. 

7.  Section  ifl.— Define  "loss  ratio", 
"raisins",  "net  ton",  "USDA  inspection", 
and  "table  grapes",  and  modify  the 
definition  of  unit  to  remove  the  unit 
division  guidelines. 

On  September  4-5, 1985,  the  Board  of 
Directors,  FCIC  held  informal  meetings 
in  Hearing  Room  B.  Interstate 
Commerce  Commission  Building, 
Washington,  DC,  for  the  purpose  of 
receiving  comments  from  interested 
parties  the  determination  to  restrict  unit 
division  by  removing  unit  division 
guidelines  from  policies.  That  concept 
was  included  in  the  interim  rule. 

The  determination  to  eliminate 
applicable  unit  division  guidelines 
restricts  unit  division  to  include  all  the 
insurable  crop  grown  within  a  county 
with  no  allowance  for  further  division 
beyond  those  contained  in  the  crop 
insurance  policies. 

FCIC  has  determined  that  further 
studies  shall  be  conducted  which  are  to 
be  presented  to  the  Board  of  Directors 
for  consideration  at  the  first  meeting  of 
the  Board  after  February  1, 1986. 

However,  the  unit  division  guidelines 
provision  will  not  be  restored  to  the 
Raisin  Crop  Insurance  Regulations  at 
this  time.  The  1985  crop  year  has 
progressed  to  the  point  that  no  change  in 
the  unit  definition  is  possible  and  any 
change  which  FCIC  may  make  in 


February  wilhbe  in  time  for  the  1986 
crop  year. 

Public  comment  on  this  rule  was 
solicited  for  60  days  after  the 
publication  of  this  rule  in  the  Federal 
Register.  The  rule  was  scheduled  for 
review  following  the  6G-day  comment 
period  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible,  however,  no 
qomments  were  received.  Therefore,  the 
interim  rule  as  published  is  hereby 
adopted. 

List  of  Subjects  in  7  CFR  Fart  402 

Crop  insurance,  Raisins. 
Final  Rule  |         ,  - 

PART  402— {AMENDED] 

Accordingly,  the  interim  rule 
published  at  50  FR  28367.  Friday.  July  12. 
1985,  is  adopted  as  a  final  rule  without 
change. 

1.  The  Authority  Citation  for  7  CFR 
Part  402  continues  to  read: 

Authority:  Sees.  506,  516.  Pub.  L  75-430,  52 
Stat.  73,  77.  as  amended  (7  U.S.C  1506, 1516). 

Done  in  Washington,  DC.  on  October  24. 
1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  85-30298  Filed  12-20-85;  8:45  amj 
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7  CFR  Part  431 

(Dock«tNo.29S2S] 

Soybean  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  the  Soybean  Crop  Insurance 
Regulations  (7  CFR  Part  431),  effective 
for  the  1980  and  succeeding  crop  years. 
The  intended  effect  of  this  rule  is  to:  (1) 
Prescribe  procedures  for  insuring 
soybeans  on  an  "Actual  Production 
History"  (APH)  basis  and  provide  for 
cancellation  for  not  furnishing  records; 
(2)  change  the  method  of  calculating  the 
insured's  share  of  an  indemnity  on  crops 
transferred  before  harvest;  (3)  eliminate 
row  width  provisions;  (4)  change  the 
calculation  in  computing  replanting 
payments;  (5)  shorten  the  length  of  time 
an  insured  has  to  give  notice  when 
claiming  an  indemnity;  (6)  clarify  the 
method  of  computing  indenmities  when 
acreage,  share  or  practice  is 
underreported;  (7)  add  definitions  of 
"Loss  ratio",  and  "ASCS";  (8)  redefine 


"County"  to  clarify  when  land  located 
outside  the  county  is  included  in  the 
county;  and  (9)  increase  the  minimum 
amount  necessary  to  replant  before  a 
replanting  payment  will  be  made.  The 
authority  for  the  promulgation  of  this 
rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 

EFFECTIVE  DATE:  December  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole.  Secretary.  Federal  Crop 

Insurance  Corporation,  U.S.  Department 
of  Agriculture.  Washington.  DC,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1990. 

Merritt  W.  Sprague,  Manager.  FCIC, 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  pap>erwork 
burden  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  States  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
soybean  policy  are: 


JMI 
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1.  Section  2.c. — Add  a  clause  to 
change  the  method  of  calculating  the 
share  of  an  indenmity  on  crops 
transferred  before  harvest.  This  tvill 
limit  Indemnitiea  to  the  insured's 
insurable  interest  at  ^  time  of  loss 
when  the  crop  is  transferred  after 
planting  but  before  hwyest. 

2.  Section  2.f. — Remove  the  row  width 
requirements  at  planting  unless 
specified  in  the  actuarial  table.  This 
change  conforms  to  present  farming 
practices. 

3.  Section  9.f. — Increase  from  10  acres 
or  10  percent  to  20  acres  or  20  percent 
the  acreage  required  to  be  replanted  to 
qualify  for  a  replant  payment  and  clarify 
that  the  percentage  to  be  replanted  is 
computed  on  the  acreage  initially 
planted  on  the  unit  as  of  the  final 
planting  date.  This  reduces  the  number 
of  inspections  by  eliminating  small 
replant  payments  and  paperwork. 

4.  Section  8.0.(4} — Shorten  from  30 

,  days  to  10  days  the  time  an  insured  has 
to  give  notice  of  loss  when  claiming  an 
indemnity.  This  will  allow  FQC  to 
determine  indemnities  more  timely  and 
efficiently. 

5.  Section  9.d. — When  acres  are 
undcrreported.  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities.  This  change  will  reduce  the 
complexity  of  calculations. 

6.  Section  lS.c. — ^Add  a  clause  to 
cancel  the  contract  if  the  prior  year's 
production  records  are  not  furnished  by 
the  cancellation  date.  An  exception  will 
be  allowed  if  the  insured  can  show, 
prior  to  the  cancellation  date,  that 
records  are  unavailable  due  to 
conditions  beyond  the  insured's  control. 
This  clause  is  required  by  the  change  to 
mandatory  APH. 

7.  Section  17. — Add  definitions  of 
"ASCS"  and  "Loss  ratio".  Amend  the 
"Coimty"  definition  to  clarify  when  land 
located  outside  the  county  is  deemed  to 
be  in  the  county. 

On  Thursday,  October  31, 1985.  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  50 
FR  45410,  revising  and  reissuing  the 
Soybean  Crop  Insurance  Regulations  (7 
CFR  Part  431),  effective  for  the  1986  and 
succeeding  crop  years.  The  public  was 
given  30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on.  the 
proposed  rule,  but  none  were  received. 

Therefore,  with  the  exception  of  minor 
changes  in  language  and  format,  the 
proposed  rule  as  published  at  50  FR 
45410  is  adopted  as  a  final  rule. 

Since  these  regulations  must, 
according  to  the  provisions  of  the  policy, 
be  placed  in  file  in  the  Service  Office  by 
December  31, 1985,  good  cause  is  shown 


for  making  these  regulations  effective  in 
less  than  30  days. 

List  of  SubjecU  in  7  CFR  Part  431 

Crop  insurance,  Soybeans. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  revises  and  reissues  the  Soybean 
Crop  Insurance  Regulations  (7  CFR  Part 
431),  effective  for  the  1966  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  431— SOYBEAN  CROP 
INSURANCE  REGULATIONS 

Sut>part— Regulatlons  for  the  1966  and 
Succeedhng  Crop  Years 

Sec. 

431.1  Availability  of  soybean  crop 
insurance. 

431.2  Prcmiuin  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed. 

431.3  OMB  control  numbers. 

431.4  Creditors. 

4313    Good  faith  reliance  on 
misrepresentation. 

431.6  The  contract. 

431.7  The  application  and  policy. 
Authority:  Sees.  506,  516,  Pub.  L.  75-430,  52 

Stat.  73, 77,  as  amended  (7  U.S.C.  1S06. 1516). 

Subpart— Regulatlon8  for  the  1986  and 
succeeding  crop  years. 

§431.1    AvaRabWty  of  soytMsn  crop 
Insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  soybeans 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act,  as  amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  431.2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
which  Indemnities  stisll  be  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which  the 
indemnities  shall  be  computed  for 
soybeans  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 


§4314 

OMB  control  numbers  are  contained 
in  Subpart  H  of  Part  400.  Title  7  CFR. 

§431.4    CredHors. 
An  interest  of  a  person  in  an  insured 

crop  existing  by  virtue  of  a  Uen, 
mortgage,  garnishment,  levy,  execntion, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract 


§  431.5 
misi 


QoodfaHt) 


Notwithstanding  any  other  provtsion 
of  the  Soybean  insurance  contract, 
whenever  (a)  An  insured  under  a 
contract  of  crop  instirance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresenatation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums;  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (b)  the 
Board  of  Directors  of  the  Corporation,  or 
the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that:  (1)  An  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  or  give 
erroneous  advice;  (2)  said  insured  relied 
thereon  in  good  faith;  and  (3)  to  require 
the  payment  of  the  additional  premiums 
or  to  deny  such  insured's  entitlement  to 
the  indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Request  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§431.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  of  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  soybean  crop  as 
provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy  and  the  county  actniarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  fitim  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  431.7    The  application  and  potey. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
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be  made  by  any  person  to  cover  such 
person's  share  in  the  soybean  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  sales  closing  date 
on  file  in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  sales  closing 
date  for  submittitng  applications  in  any 
county,  by  placing  the  extended  date  on 
file  in  the  applicable  service  o^ces  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance.of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 

,  crop  years,  a  contract  in  the  form 
provided  for  under  this  subpart  will 
come  into  effect  as  a  continuation  of  a 
soybean  contract  issued  under  such 
prior  regulations,  without  the  Tiling  of  a 
new  application. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrations  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
year8..The  provisions  of  the  Soybean 
Crop  Insurance  Policy  for  the  1986  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Soybean — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
Section  15.) 

Agreement  to  insure:  We  will  provide  the 
insurance  described  in  this  policy  in  return 
for  the  premium  and  your  compliance  with  ail 
applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Causes  of  loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects:    . 


(4)  Plant  disease; 

(5)  Wildlife: 

(6)  Earthquake: 

(7)  Volcanic  eruption:  or 

(8)  If  appUcable.  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  t>eginning  of  planting: 
unless  those  causes  are  excepted,  excluded. 
or  limited  by  the  actuarial  table  or  sulraection 
9e(6). 

b.  We  will  not  insure  against  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees: 

(2)  The  failure  to  follow  recognized  good 
soybean  farming  practices: 

(3)  The  failure  or  breakdown  of  irrigation 
equipment  or  facilities: 

(4)  The  failure  to  follow  recognized  good 
soybean  irrigation  practices: 

(5)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project:  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  soybeans  which 
are  planted  for  harvest  as  beans,  grown  on 
insured  acreage,  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  soybeans  planted  on  insurable 
acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  soybeans  at  the  time  of  planting. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnity,  your  share  will  not 
exceed  your  share  on  the  earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanning  practices 
for  which  the  premium  rates  have  been 
establised: 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  by  the  actuarial  table 
unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  soybeans,  and  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction: 

(5)  Of  volunteer  soybeans: 

(6)  Planted  to  a  type  or  variety  of  soybeans 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table: 

(7)  Planted  with  a  crop  other  than 
soybeans:  or 

(8)  Of  a  second  soybean  crop  following  a 
soybean  crop  harvested  in  the  same  crop 
year. 

e.  If  insurance  is  provided  for  an  irrigated 
practice,  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 


facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  soybean  irrigation  practice. 

f  Unless  otherwise  provided  in  the 
actuarial  table,  insurance  will  attach  only  on 
acreage  initially  planted  in  rows:  but.  if  such 
insured  acreage  is  destroyed  and  replanted 
by  broadcasting  or  drilling,  it  will  be 
regarded  as  insured  acreage. 

g.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured, 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

h.  We  may  limit  the  insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress  if  we  advise  you  of  the  limit  prior 
to  planting. 

3.  Report  of  acreage,  share,  and  practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  soybeans  in  the 
countj"  in  which  you  have  a  share:  < 

b.  The  practice;  and 

c.  Your  share  at  the  time  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  soybeans  planted 
in  the  county.  This  report  must  be  submitted 
annually  on  or  before  the  reporting  date 
established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit,  the 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  guarantees,  coverage  levels, 
and  prices  for  computing  indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

c.  You  may  change  the  coverage  level  and 
price  election  on  or  l>efore  the  sales  closing 
date  as  estabhshed  by  the  actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  premium. 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  ¥1%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  dale. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  soybean  policy  for  the 
1984  crop  year,  you  will  continue  to  receive 
the  benefit  of  that  reduction  subject  to  the 
following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  year: 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 
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(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  1964  poHcy: 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

6.  Deductions  for  debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you, 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment,  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  program  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  period. 

Insurance  attaches  when  the  soybeans  are 
planted  and  ends  at  the  earliest  of: 

a.  Total  destruction  of  the  soybeans; 

b.  Combining,  threshing,  or  removal  from 
the  Held; 

c.  Final  adjustment  of  a  loss;  or 

d.  The  date  immediately  following  planting 
as  follows: 

(1)  Alabama,  AHcansas.  Florida,  Georgia, 
Louisiana,  Mississippi,  North  Carolina,  South 
Carolina,  Texas,  and  Virginia,  December  20; 

(2)  All  other  states,  December  lOi 

8.  Notice  of  damage  or  loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant 
soybeans  damaged  due  to  any  insured  cause 
(see  Subsection  9.f.); 

(b)  During  the  period  before  harvest,  the 
soybeans  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  them; 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  soybeans 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant.  You  muA  notify  us  when  such 
acreage  is  replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  determined  within  15 
days  of  the  beginning  of  harvest  or  during 
harvest,  immediate  notice  must  be  given  and 
a  representative  sample  of  the  unharvested 
soybeans  (at  least  10  feet  wide  and  the  entire 
length  of  the  Held)  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of 
notice,  unless  we  give  you  written  consent  to 
harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  you  must  give  us 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  soybeans  on  the 
unit; 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  You  may  not  destroy  or  replant  any  of 
the  soybeans  on  which  a  replanting  payment 
will  be  claimed  until  we  give  written  consent. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  soybeans 
which  are  not  to  be  harvested. 


d.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  indemntty. 

a.  Any  claim  for  indemnity  on  a  unit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  eariiest  of: 

(1)  Total  destruction  of  the  soybeans  on  the 
unit; 

(2)  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  wrill  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of 
soybeans  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indenmity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  soybeans  to  be  counted  (see 
subsection  9.e); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due,  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  the 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (in  bushels)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Mature  soybean  production  which  is  not 
eligible  for  quality  adjustment  will  be 
reduced  .12  percent  for  each  .1  percentage 
point  of  moisture  in  excess  of  14.0  percent. 

(2)  Mature  soybean  production  which,  due 
to  insurable  causes: 

(a)  Has  a  test  weight  of  less  than  49  pounds 
per  bushel;  or 

(b)  Is  of  distinctly  low  quality,  as 
determined  by  a  grain  grader  licensed  by  the 
Federal  Grain  Inspection  Service  or  under  the 
United  States  Warehouse  Act  will  be 
adjusted  by: 

(i)  Dividing  the  value  per  bushel  of  such 
soybeans  by  the  price  per  bushel  of  U.S.  No.  2 
soybeans;  and 

(ii)  Multiplying  the  result  by  the  number  of 
bushels  of  such  soybeans. 

The  applicable  price  for  No.  2  soybeans 
will  be  the  local  market  price  on  the  earlier  of 
the  day  the  loss  is  adjusted  or  the  day  such 
soybeans  are  sold. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  soybean  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 


(4)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  ia: 

(a)  Not  put  to  another  use  before  harvest  of 
soybeans  becomes  general  in  the  county  and 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(5)  The  amount  of  productiaa  of  any 
unharvested  soybeans  may  be  determii>ed  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  insurance  period. 

(6)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  toss  and  the  soybeans  are 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire." 

f.  A  replanting  payment  may  be  made  on 
any  insured  soybeans  replanted  after  we 
have  given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acres  or  20  percent 
of  the  insured  acreage  for  the  unit  as 
determined  on  the  final  planting  date. 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  guarantee; 

(b)  Initially  planted  prior  to  the  date 
established  by  the  actuarial  table;  or 

(c)  On  whidi  a  replanting  payment  has 
been  made  during  the  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting,  but 
will  not  exceed  the  price  election  multiplied 
by  3  bushels  multiplied  by  your  share. 

If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due.  the  replanting  payment 
will  be  reduced  proportionately. 

g.  You  must  not  abandon  any  acreage  to  ut. 
h.  You  may  not  sue  us  imless  you  have 

complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C  150B(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indenmity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgment  from  and  including  the 
6l8t  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properiy  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611),  and  published  in  tne 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 
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j.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent,  or  if  yon  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  soybeans  are  planted  for 
any  crop  year,  any  indemnity  will  be  paid  to 
the  persons  determined  to  be  beneficially 
entitled  thereto. 

k.  If  you  have  other  fire  insurance.  Hre 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  Tire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount: 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  Tire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfer  of  right  to  indemnity  on 
insured  share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
transferee  or  both.  The  transferee  will  have 
all  rights  and  responsibilites  under  the 
contract. 

12.  Assignment  of  indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
pari  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 


our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  access  to  farm. 

You  must  keep,  for  two  years  afer  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  9II 
soybeans  produced  on  each  unit,  including 
separate  records  showing  the  same 
infonnation  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  production  to  units  by  us.  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  contract:  Cancellation  and 
termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  Ninety  days  prior  to  the  cancellation 
date  for  any  crop  year  you  must: 

(1)  Furnish  to  the  Corporation,  satisfactory 
production  records  for  the  previous  crop  year 
or  the  contract  will  be  cancelled  for  the 
subsequent  crop  yean  or 

(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire, 
flood,  or  other  natural  disaster.  (If  this 
subsection  (2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

You  may  furnish  the  records  required  by 
this  section  for  any  crop  year  at  least  90  days 
prior  to  that  crop  year's  cancellation  date. 
Your  election  of  this  option  will  result  in  the 
inclusion  of  that  crop  year's  production 
information  in  next  year's  yield  guarantee. 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  deducted  from: 

(1)  An  indemnity  will  be  the  date  you  sign 
the  claim:  or 


(2)  Payment  under  another  program 
administered  by  United  States  Department  of 
Agriculture  will  be  the  date  both  such  other 
payment  and  setoff  are  approved. 

e.  The  cancellation  and  termination  dates 


Slote  and  county 


CancellaliQn  and 
termination  dales 


Jacksoa   Victoria.   Goliad.    Feb.  15. 
Bee,  Live  Oak.  McMul- 
len.      La      Salle,      and 
Dimmit  Counties.  Texas, 
and  all  Texas  counties  .     ,  •. 

south  thereof. 

Alabama:  Arizona;  Arkan-    March  31. 
sas:  California;  Florida; 
Georgia:  Louisiana;  Mis- 
sissippi:  Nevada;   North 
Carolina:   South   Caroli- 
na;   and   El   Paso.   Hud- 
speth. Culberson. 
Reeves.  Loving.  Winkler, 
Ector.     Upton.     Reagan, 
Sterling.      Coke.      Tom 
Green,  Concho,  McCul- 
loch.    San    Saba.    Mills. 
Hamilton.  Bosque.  John- 
son.     Tarrant,       Wise.  •  . 
Cooke  Counties.  Texas, 
and  all  Texas  counties 
lying    south     and    east 
thereof  to  and  including 
Maverick.    Zavala.   Frio, 
Atascosa,     Karnes.     De           *     ' 
Witt.  Lavaca,  Colorado. 
Wharton,      and      Mata- 
gorda Counties.  Texas. 
All  other  Texas   counties    April  15. 
and  all  other  states. 

f.  If  you  die  or  are  judically  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judical  declaration,  or 
dissolution.  If  such  event  oocurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise. 

If  two  or  more  persons  having  a  joint 
interest  are  insured  jointly,  death  of  one  of 
the  persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  changes. 


<f  .;.;  • 
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We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  date 
for  countries  with  an  April  15  cancellation 
date  and  by  November  30  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  change  will  be 
conclusively  persumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

I       17.  Meaning  of  terms. 

I      For  the  purposes  of  soybean  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  appoved  by 
us  which  are  available  for  public  inspection 
in  your  service  office,  and  which  show  the 
production  guarantees,  coverage  levels, 
premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  soybean  insurance  in  the  county. 

b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means: 

(1)  The  county  shown  on  the  application; 

(2)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table:  and 

(3)  Any  land  indentified  by  an  ASCS  farm 
serial  number  for  the  county  but  physically 
located  in  another  county  within  the  state. 

d.  "Crop  year"  means  the  period  within 
which  the  soybeans  are  normally  grown  and 
will  be  designated  by  the  calendar  year  in 
which  the  soybeans  are  normally  harvested. 

e.  "Harvest"  means  the  completion  of 
combining  or  threshing  of  soybeans  on  the 
unit. 

f.  "Insurable  acreage"  means  the  land 
classified  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

i.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  legal  entity,  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thereof. 

j.  "Replanting"  means  performing  the 
cultural  practices  necessary  to  replant 
insured  acreage  to  soybeans. 

k.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  office  as  may  be  selected  by  you  or 
designated  by  us. 

1.  "Tenant"  means  a  person  who  rents  land 
from  another  person  for  a  share  of  the 
soybeans  or  a  share  of  the  proceeds 
therefrom. 

m.  "Unit"  means  all  insurable  acreage  of 
soybeans  in  the  county  on  the  date  of 
planting  for  the  crop  year. 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  Hxed  commodity 
payment,  or  any  consideration  other  than  a 


share  in  the  soybeans  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 
divided  according  to  applicable  guidelines  on 
file  in  your  service  office.  Units  will  be 
determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  to  any  of 
the  provisions  of  the  contract. 

19.  Determinations. 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  or 
determinations,  you  may  obtain 
reconsideration  of  our  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations.  -^ 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington,  DC,  on  December  2. 
1985. 

Edward  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 
(FR  Doc.  8&-30299  Filed  12-20-85;  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  907 

(Navel  Orang*  Regulation  618.  Aimtt.  1] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Umltation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 
,  ACTION:  Final  rule.  

SUMMARY:  Regulation  618  increases  the 
quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 
during  the  period  December  20-26, 1985. 
Such  action  is  needed  to  provide  for  the 
orderly  marketing  of  fresh  navel  orange 
for  the  period  specified  due  to  the 
marketing  situation  confronting  the 
oranges  industry. 
DATE:  Amended  Regulation  618 
(§  907.918)  is  effective  for  the  period 
December  20-26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Chief,  Fruit  Branch. 


F&V.  AMS.  USDA.  Washington,  D.C. 
20250,  telephone:  202-447-5975. 
SUPPtfMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  The  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  mi  a 
substantial  number  of  small  entities. 

This  amendment  is  issued  under 
Order  No.  907.  as  amended  (7  CFR  Pari 
907).  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  This  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend    - 
to  effectuate  the  declared  policy  of  the 
act. 

This  action  is  consistent  with  the 
marketing  policy  for  1985-86  adopted  by 
the  Nave!  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  December  17. 1985.  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
fresh  navel  oranges  has  become  good. 
The  amendment  is  needed  to  continue 
providing  stability  in  the  market  and 
promote  orderly  marketing. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
amendment  is  based  and  the  effective 
date  necessary  to  e^ectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act.  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Fart  907 

Agricultural  Marketing  Service, 
Marketing  Agreements  and  Orders. 
California,  Arizona.  Oranges  (Navel). 

PART  907-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 
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Auttority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

2.  Section  907.918  Navel  Orange 
Regulation  618  paragraphs  (a)  through 
(e)  is  hereby  revised  to  read: 

§907^1*    Naval  Orang*  Ragulatton  61«. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  20. 
1985.  through  December  26. 1985,  are 
established  as  follows: 

(a)  District  19:  800.000  cartons: 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons: 

(d)  District  4:  Unlimited  cartons. 
Dated  December  1. 1985. 

Thomas  R.  Claik. 

Acting  Director.  Fruit  and  Vegetable  Division. 

Agricultural  Marketing  Service. 

|FR  Doc  85-30331  Filed  12-19-85: 11:52  am) 
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Commodity  Credit  Corporation 
7  CFR  Part  1427 

CCC  Cotton  Loan  Program 
Regulations  (Amendment  6) 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACnON:  Final  rule. 

summary:  The  purpose  of  this  rule  is  to 
amend  the  regulations  governing  the 
1980  and  subsequent  crops  cotton  loan 
program  to  provide  another  option  for 
making  price  support  available  to 
producers  of  upland  and  extra  long 
staple  (ELS)  cotton.  Under  the 
provisions  of  the  Hnal  rule.  CCC  may 
authorize  a  person  or  firm  to  act  as  an 
authorized  loan  servicing  agent 
("authorized  LSA")  for  CCC  for  the 
purpose  of  making  and  servicing  Form  A 
cotton  loans  that  are  presently  handled 
by  a  county  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
Office. 

EFFECnvc  date:  December  23. 1985. 
FOR  FURTHER  INKNIMA-nON  CONTACT: 

Grady  Bilberry.  Cotton,  Grain,  and  Rice 
Price  Support  Division.  ASCS,  U.S. 
Department  of  Agriculture.  P.O.  Box 
2415.  Washington.  DC  20013,  (202)  447- 
7987. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  "not  major."  It  has-been 
determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 


.  costs  of  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions;  or  (3)  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases:  10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  flnal  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  is  not  expected  to  have  any 
significant  impact  on  the  quality  of  the 
human  environment  In  addition,  it  has 
been  determined  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29915  (June  24. 1983). 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
September  19. 1965,  at  50  FR  36008, 
requesting  comments  with  respect  to 
amendments  of  the  Cotton  Loan 
Program  Regulation  at  7  CFR  Part  1427. 
The  proposed  rule  provided  for  a  30-day 
comment  period  which  ended  October 
21, 1985. 

The  Department  received  a  total  of  32 
comments  with  respect  to  the  proposed 
rule.  The  Department  has  considered  all 
comments  received  in  developing  this 
final  rule.  All  comments  received  are  on 
file  and  available  for  public  inspection 
in  Room  3627 — South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20013. 

Amendments  to  the  regulation  were 
proposed  which  would  provide  another 
mechanism  through  which  producers 
may  obtain  price  support  loans  for 
upland  and  ELS  cotton.  Under  the 
proposed  rule,  CCC  may  enter  into  a 
written  agreement  with  a  person  or  firm 


which  meets  the  terms  and  conditions 
prescribed  by  CCC  to  be  an  authorized 
loan  servicing  agent  ("authorized  LSA") 
for  CCC.  The  authorized  LSA  would  act 
as  an  agent  of  CCC  in  performing  most 
Form  A  loanmaking  and  loan  servicing 
functions  for  producers  which  are  now 
performed  by  a  county  ASCS  office, 
except  that  the  authorized  LSA  must 
contact  the  local  coiinty  ASCS  office  to 
determine:  (1)  Whether  the  producer  is 
an  eligible  producer  and  otherwise 
meets  the  requirements  of  the  applicable 
commodity  regulations,  and  (2)  whether 
the  producer's  loan  proceeds  are  subject 
to  setoff  and  withholding  under 
applicable  CCC  setoff  and  withholding 
regulations. 

It  was  also  proposed  the  S  1427.5  be 
amended  to  provide  the  eligible  cotton 
must  not  have  been  sold,  nor  any  sales 
option  on  eligible  cotton  granted,  to  a 
buyer  under  a  contract  which  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  cotton  to  CCC  as  collateral 
for  a  price  support  loan.  This 
amendment  is  necessary  to  ensure  that 
only  producers  of  cotton  are  the  direct 
beneficiaries  of  a  CCC  cotton  loan. 

Discussion  of  Comments 

A  total  of  32  comments  were  received 
with  respect  to  the  proposed  rule. 
Twenty  respondents  supported  the 
provisions  of  the  proposed  rule 
concerning  the  authorization  by  CCC  of 
a  loan  servicing  agent,  and  twelve 
respondents  opposed  these  provisions  of 
the  proposed  rule. 

One  respondent  suggested  that  an 
authorized  LSA  acting  as  an  attorney-in- 
fact  for  the  producer  be  permitted  to 
purchase  the  cotton  for  its  own  account. 
Historically,  a  person  serving  as  an 
attorney-in-fact  for  a  producer  has  not 
been  permitted  to  purchase  the  cotton 
for  its  own  account.  This  provision 
serves  as  a  means  of  protection  for  the 
producer.  Therefore,  for  the  continued 
protection  of  the  producer,  the 
suggestion  by  the  respondent  was  not 
adopted. 

All  twelve  respondents  opposing  the 
proposed  rule  commented  that  the  local 
county  ASCS  office  could  provide  more 
efficient  service  to  producers  because 
the  county  ASCS  office  is  famihar  with 
the  producer's  operation  and 
understands  the  operation  of  CCC.  One 
of  these  12  respondents  suggested  that 
the  county  office  would  provide  faster 
service.  After  careful  consideration  of 
these  comments,  it  has  been  determined 
that  the  proposal  allowing  an  authorized 
LSA  to  act  as  agent  for  CCC  in 
performing  most  loanmaking  and  loan 
servicing  functions  should  be  adopted  as 
a  final  rule.  The  regulations,  as 
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amended,  would  not  preclude  any 
producer  from  obtaining  price  support 
through  the  local  county  ASCS  office. 
The  rule  simply  offers  producers  an 
alternative  method  for  obtaining  CCC 
price  support  loans  with  respect  to 
cotton. 

One  comment  was  received  in 
connection  with  §  1427.5(n)  of  the 
proposed  rule  which  provides  that 
eligible  cotton  must  not  have  been  sold, 
nor  any  sales  option  on  such  cotton 
granted,  to  a  buyer  under  a  contract 
which  provides  that  the  buyer  may 
direct  the  producer  to  pledge  the  cotton 
to  CCC  as  collateral  for  a  price  support 
loan.  The  respondent  was  concerned 
that  §  1427.5(n)  would  change  the 
practice  of  a  person  buying  a  producer's 
equity  in  cotton  pledged  as  loan 
collateral.  However,  the  proposed  rule 
will  not  change  such  practice. 

It  has  been  determined  that  a  change 
should  be  made  with  respect  to 
§  1427.22(b)(2)  of  the  proposed  rule.  As 
set  forth  in  the  proposed  rule,  clause  (ii) 
of  §  1427.22(b)(2)  provided  that  if  the 
attorney-in-fact  is  an  authorized  LSA, 
such  authorized  LSA  must  file  with  the 
local  county  ASCS  office  the  original  or 
facsimile  of  the  power  of  attorney,  or  a 
certified  copy  of  the  power  of  attorney. 
In  addition,  the  authorized  LSA  was 
required  to  excute  and  file  the  Form  815 
with  the  local  county  ASCS  office.  It  has 
been  determined  that  clause  (ii)  of 
S  1427.22(b)(2)  should  be  revised  to 
delete  these  requirements  because 
records  of  price  support  loans  which  are 
disbursed  through  authorized  LSA's  will 
not  be  currently  maintained  or  serviced 
through  the  county  ASCS  office.  It  is  not 
believed  that  this  revision  to  the 
proposed  rule  is  of  such  significance  as 
to  warrant  any  further  public  comment. 

Accordingly,  it  has  been  determined 
that,  except  for  the  revision  to 
§  1427.22{b)(2)(ii),  the  provisions  of  the 
proposed  rule  should  be  adopted  as  a 
final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton,  Loan  programs — agriculture, 
Packaging  and  containers.  Price  support 
programs.  Surety  bonds,  Warehouse. 

PART  1427— [AMENDED] 

Final  Rule 

Accordingly,  the  regulations  at  7  CFR 
Part  1427,  Subpart — Cotton  Loan 
Program  Regulations  are  amended  as 
follows: 

1.  The  authority  citation  for  7  CFTl 
Part  1427  Subpart — Cotton  Loan 
Program  Regidations  is  revised  to  read 
as  follows: 

Authority:  Sees.  4.  5,  62  Stat.  1070,  as 
amended  (15  U.S.C.  714b  and  c);  sees.  101. 


103, 401. 63  Stat.  1051,  as  amended  (7  U.S.C. 
1441, 1444, 1421);  sec.  602,  91  Stat.  934,  as 
amended  (7  U.S.C.  1444). 

2.  Section  1427.2  is  amended  by 
revising  paragraphs  (b)  and  (c)  and  by 
adding  new  paragraphs  (k)  and  (1)  to 

read  as  follows: 

S  1427.2    Definitions. 

*  *         *         *         * 

(b)  "Kansas  City  Management  Office" 
shall  mean  the  Kansas  City 
Management  Office,  Agricultural 
Stabilization  and  Conservation  Service. 
U.S.  Department  of  Agriculture. 

(c)  "Kansas  City  Commodity  Office" 
shall  mean  the  Kansas  City  Commodity 
Office,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture. 

*  *        *        • 

(k)  "Authorized  LSA"  shall  mean  a 
person  or  firm  that  enters  into  a  written 
agreement  with  CCC  to  act  as  a  loan 
servicing  agent  for  CCC  in  making  and 
servicing  individual  Form  A  cotton 
loans.  The  authorized  LSA  may  perform, 
on  behalf  of  CCC,  certain  CCC  cotton 
loanmaking  services  specifically 
prescribed  by  CCC  including:  (1) 
Preparing  and  executing  loan 
documents,  (2)  disbursing  loan  proceeds, 
(3)  handling  the  extension  of  loans  as 
authorized  by  CCC,  (4)  accepting  cotton 
loan  repayments,  (5)  handling 
documents  Involved  with  forfeiture  of 
cotton  loan  collateral  to  CCC,  and  (6) 
providing  loan  data  to  CCC  for 
statistical  purposes. 

(1)  "Cotton"  shall  mean  upland  cotton 
and  extra  long  staple  cotton. 

3.  Section  1427.3  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§  1427.3    Administration. 

(a)  Responsibility.  The  Cotton,  Grain, 
and  Rice  Price  Support  Division,  ASCS. 
will  administer  the  regulations  in  this 
subpart  under  the  general  supervision 
and  direction  of  the  Deputy 
Administrator,  State  and  County 
Operations,  ASCS,  in  accordance  with 
program  provisions  and  policy 
determined  by  the  CCC  Board  of 
Directors  and  the  Executive  Vice 
President,  CCC.  In  the  field,  the 
regulations  in  this  subpart  will  be 
administered  by  the  Agricultural 
Stabilization  and  Conservation  State 
and  county  committees  (hereinafter 
called  "State  and  county  committees") 
the  Kansas  City  Commodity  Office,  and 
the  Kansas  City  Management  Office. 

(b)  Documents.  (1)  Any  member  of  the 
county  committee,  the  county  executive 
director,  or  other  employee  of  the  county 
ASCS  office  (hereinafter  called  "county 
office")  designated  in  writing  by  the 


county  executive  director  to  act  in  the 
county  executive  director's  behalf  (such 
delegation  to  be  filed  in  the  county 
office)  is  authorized  to  approved 
documents  under  this  program  except 
where  otherwise  specified  in  the 
regulations  in  this  subpart  County 
committees  or  county  executive 
directors  also  may  approve  loan  clerks 
at  convenient  locations  to  assist 
producers  in  preparing  loan  documents. 

(2)  Authorized  LSAs  may  execute  and 
approve  documents  under  this  program 
as  specifically  authorized  by  CCC. 

(c)  Limitation  of  authority.  County 
executive  directors.  State  and  county 
committees,  the  Kansas  City  Commodity 
Office,  Kansas  City  Management  Office 
and  authorized  LSAs  do  not  have 
authority  to  modify  or  waive  any  of  the 
provisions  of  the  regulations  in  this 
subpart. 
*        *        «        •        * 

4.  Section  1427.5  is  amended  by 
revising  paragraphs  (a)  and  (b),  by 
redesignating  paragraphs  (n),  (o),  and  (p) 
as  (o),  (p),  and  (q),  respectively,  and  by 
adding  a  new  paragraph  (n)  to  read  as 
follows: 

§1427.5    EHgibis  Cotton. 

Cotton  produced  by  eUgible  producers 
is  eligible  cotton  if  it  meets  the  following 
requirements: 

(a)  Such  cotton  must  have  been 
produced  on  a  farm  by  a  producer  who 
has  complied  with  the  price  support 
eligibility  requirements,  if  any,  specified 
in  Parts  713.  718,  791,  and  792  of  this 
title.  The  cotton  in  any  bale  may  have 
been  produced  by  two  or  more 
producers  on  one  or  more  farms  if  the 
bale  is  not  a  repacked  bale. 

(b)  Such  cotton  must  be  tendered  for  a 
loan  within  the  availability  period 
provided  for  in  §  1427.6(d). 
***** 

(n)  Such  cotton  must  not  have  been 
sold,  nor  any  sales  option  on  such  cotton 
granted,  to  a  buyer  under  a  contract 
which  provides  that  the  buyer  may 
direct  the  producer  to  pledge  the  cotton 
to  CCC  as  collateral  for  a  price  support 

loan. 

***** 

5.  Section  1427.6  is  revised  to  read  as 
follows: 

§  1427.6    Program  AvaHabiHty  and 
Disbursement  of  Price  Support  Loans. 

(a)  Where  to  request  a  Joan.  (1)  A 
producer  may  request  price  support:  (i) 
At  the  local  county  ASCS  office,  or  (ii) 
from  an  authorized  LSA. 

(2)  An  authorized  agent  which  has  an 
agreement  with  CCC  and  which  is 
designated  by  producers  to  obtain  loans 
on  their  behalf  may  obtain  such  loans 
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through  a  central  county  ASCS  office 
designated  by  CCC 

(3)  An  approved  cooperative 
marketing  association  must  request 
loans:  (i)  At  a  servicing  bank  approved 
by  CCC.  or  (ii)  at  the  county  ASCS  office 
for  the  county  in  which  the  principal 
office  of  the  cooperative  is  located 
unless  the  State  ASC  committee 
designates  some  other  county  ASCS 
office  as  the  office  where  such 
association  must  request  price  support. 

(b)  Disbursement  of  loans. 
Disbursement  of  loans  to  individual 
producers  may  be  made  by:  (1)  Local 
county  ASCS  offices.  (2)  authorized 
LSAs.  or  by  (3)  central  county  ASCS 
offices  (when  designated  by  CCC  to 
provide  centralized  service  to  a  person 
or  firm  which  has  been  designated  as  a 
producer's  agent  and  which  has  entered 
into  a  written  agreement  with  CCC). 
Loans  may  be  disbursed  by  approved 
servicing  banks  to  approved  cooperative 
marketing  associations.  Service  charges 
and  cotton  research  and  promotion  fees, 
when  required  by  the  provisons  of  7 
CFR  1205.500  et  seq..  will  be  deducted 
from  the  loan  proceeds.  If  the  producer 
so  elects,  loan  clerk  fees  may  be 
deducted  from  the  loan  proceeds  instead 
of  the  loan  clerk  being  paid  in  cash.  The 
loan  documents  shall  not  be  presented 
for  disbusement  unless  the  commodity 
covered  by  the  mortgage  or  pledge  of 
security  is  in  existence  and  in  good 
condition.  If  the  commodity  was  not  in 
existence  and  in  good  condition  at  the 
time  of  disbursement,  the  total  amount 
disbursed  under  the  loan  shall  be 
refunded  promptly. 

(c)  Program  availability.  Loans  will  be 
available  to  eligible  producers  on  cotton 
represented  by  warehouse  receipts 
which  is  stored  at  CCC  approved 
warehouses. 

(d)  Period  of  availability  of  loans. 
Producers  may  request  loans  on  a  corp 
of  cotton  from  the  beginning  of  harvest 
of  the  crop  through  May  31  following  the 
calendar  year  in  which  such  crop  is 
grown.  Form  CCC  Cotton  A  must  be 
signed  by  the  producer  or  the  producer's 
agent  and  mailed  or  delivered  to  the 
county  office  or  an  authorized  LSA 
within  15  days  after  the  producer  signs 
the  Form  CCC  Cotton  A  and  within  the 
period  of  loan  availability.  Whenever 
the  final  date  of  availability  falls  on  a 
nonworkday  for  county  ASICS  offices, 
the  applicable  final  availability  date 
shall  be  extended  to  include  the  next 
workday. 

6.  Section  1427.14  is  revised  to  read  as 
follows: 

§1427.14    Servtce  Charges. 

(a)  Except  for  loans  disbursed  by  an 
authorized  LSA.  a  producer  shall  pay  a 


non-refundable  service  charge  to  CCC 
for  each  loan  disbursed  at  the  rate  of 
$1.50  per  loan  plus  25  cents  for  each  bale 
of  cotton  pledged  as  loan  collateral  The 
service  charge  to  be  paid  to  CCC  by  the 
produco"  shall  be  in  addition  to  any 
clerk  fee  paid  to  a  loan  clerk  as 
authorized  in  §  1427.15. 

(b)  An  authorized  LSA  may  charge 
producers  a  service  charge  for  each  loan 
disbursed  at  a  rate  not  to  exceed  $1.50 
per  loan  plus  25  cents  for  each  bale  of 
cotton  pledged  as  loan  collateral. 

§1427.19    [AiTMnded] 

7.  Section  1427.19  is  amended  by 
adding  in  the  third,  fourth,  and  fifth 
sentences  in  S  1427.19(a)  and  in  the 
fourth  sentenr«»  of  51427.19(b)  the  words 
"or  authorized  LSA"  immediately 
following  the  words  "county  office". 

8.  Section  1427.20  is  revised  to  read  as 
follows: 

§1427.20    Custodial  Offices. 

Forms  A  and  A-1,  collateral 
warehouse  receipts,  cotton  classification 
memoranda,  and  related  documents  will 
be  maintained  in  custody  of  the  local 
county  ASCS  office,  authorized  LSA, 
central  county  ASCS  office,  or  any 
financial  institution  (defined  in  §1427.2 
and  approved  by  CCC),  whichever 
disbursed  the  loan  evidenced  by  such 
documents. 

9.  Section  1427.22  is  revised  to  read  as 
follows: 

§  1427.22    Repayment  of  Loans. 

(a)(1)  In  order  to  redeem  one  or  more 
bales  of  cotton  pledged  to  CCC  as 
collateral  for  a  loan,  the  producer  must 
pay  to  the  local  county  ASCS  office  or 
an  authorized  LSA.  whichever  disbursed 
the  loan,  or  to  the  bank  as  provided  in 
paragraph  (a)(3)  of  this  section,  the  loan 
principal,  together  with  any  interest  and 
olher  charges  which  may  be  applicable 
to  the  bales  of  cotton  being  redeemed. 
An  authorized  agent  which  has  an 
agreement  with  CCC  and  which  is 
designated  by  producers  to  repay  such 
loans  on  their  behalf  may  repay  such 
loans  through  a  central  county  ASCS 
office  designated  by  CCC. 

(2)  Upon  payment  of  the  amounts 
specified  in  paragraph  (a)(1)  of  this 
section,  the  local  county  ASCS  office  or 
the  authorized  LSA  (whichever 

•  disbursed  the  loan)  shall  transmit  the 
warehouse  receipts  applicable  to  the 
cotton  pledged  as  loan  collateral  which 
has  been  redeemed  (and,  if  requested, 
the  classification  memoranda  applicable 
to  such  cotton)  to  the  producer  of 
authorized  agent. 

(3)  The  producer  may  request  that  the 
warehouse  receipts  (and  classification 
memoranda)  be  forwarded  to  a  bank  for 


payment,  in  which  case  the  principal 
amount  of  the  loan,  together  with  any 
applicable  interest  and  other  charges, 
must  be  paid  after  the  documents  are 
received  by  the  bank.  All  charges 
assessed  by  the  bank  to  which  the 
receipts  are  sent  must  be  paid  by  the 
producer. 

(4)  Repayment  of  loans  will  not  be 
accepted  after  CCC  acquires  title  to  the 
cotton. 

(b)(1)  A  producer  who  desires  to 
appoint  an  attorney-in-fact  to  act  for  the 
producer  for  the  purpose  of:  (i) 
Redeeming  the  producer's  cotton  which 
is  pledged  as  collateral,  (ii)  selUng  the 
producer's  equities  in  the  cotton  pledged 
as  loan  collateral,  or  (iii)  executing 
Forms  CCC-813.  release  of  Warehouse 
Receipts  (referred  to  in  this  subpart  as 
"Form  813"),  shall  use  Form  211,  except 
that  a  power  of  attorney  on  another 
form  will  be  accepted  if  it  is  determined 
by  CCC  to  be  sufficient. 

(2)  In  order  to  redeem  cotton  or  to 
execute  Form  813,  the  attorney-in-fact 
must:  (i)  File  with  the  local  county  ASCS 
office,  authorized  LSA,  or  central  county 
ASCS  office  designated  by  CCC. 
whichever  disbursed  the  loan,  the 
original  or  facsimile  of  the  power  of 
attorney  or  a  copy  certified  by  a  notary 
public  as  a  true  and  correct  copy;  and 
(ii)  execute  and  file  with  the  local 
county  ASCS  office,  authorized  LSA  or 
central  county  ASCS  office  designated 
by  CCC,  whichever  disbursed  the  loan, 
an  agreement  of  attorney-in-fact,  Form 
CCC-815  (referred  to  in  this  subpart  as 
"Form  815"). 

(?)  The  attorney-in-fact  redeeming  a 
producer's  cotton  under  authority  of  a 
power  of  attorney  or  signing  the  Form 
813  under  authority  of  a  power  of 
attorney  shall  not:  (i)  Purchase  any  such 
cotton  redeemed  from  a  CCC  cotton 
loan  or  purchase  the  producer's  equity 
in  such  cotton  for  the  attorney-in-fact's 
own  account  or  as  agent  for  others;  or 
(ii)  sell  any  such  cotton  or  equities  in 
such  cotton  to  any  person  by  whom  the 
attorney-in-fact  is  employed  or  who  has 
the  right  to  control  or  direct  the 
attorney-in-fact's  sale  of  such  redeemed 
cotton  or  the  euqities  in  such  cotton. 

(4)  The  attorney-in-fact  shall  not 
adopt  any  scheme  or  device  which  tends 
to  defeat  the  purpose  of  these 
regulations  or  the  cotton  program. 

(5)  If  the  attorney-in-fact  holds  power 
of  attorney  from  more  than  one 
producer,  the  attorney-in-fact  may  not: 
(i)  Pool  the  producer's  cotton  or  the 
proceeds  therefrom  or  (ii)  make 
settlement  with  such  producers  on  a 
pool  basis  upon  sale  of  the  cotton  or  the 
equities  therein.  The  attorney-in-fact 
will,  however,  make  an  accounting  to 
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each  producer  for  the  proceeds  of  each 
bale  of  the  producer's  cotton  which  the 
attomey-in-fact  redeems  and  sells  and 
each  equity  which  the  attomey-iivfact 
transfers,  unless  the  attomey-in-fact  has 
a  valid  annual  marketing  agreement 
with  such  producers  authorizing  the 
attorney-in-fact  to  pool  the  cotton  or  the 
proceeds  therefrom. 

(c)(1)  A  producer  or  the  producer's 
authorized  agent  may  enter  into  an 
agreement  with  a  person  or  persons  to 
redeem  the  producer's  cotton  and  may 
authorize  the  release  of  the  applicable 
warehouse  receipts  to  such  person(s)  or 
transferee  (hereinafter  called  the 
"buyer")  on  Form  813.  If  the  buyer 
executes  and  files  the  Form  813  with  the 
loan  originating  office  the  buyer  shall  be 
obligated  to  redeem  the  cotton  specified 
on  such  form  on  or  before  the  maturity 
date  of  the  loan  which  is  applicable  to 
such  cotton.  CCC  will  use  its  best  efforts 
to  make  certain  that  the  cotton  is  not 
redeemed  by  anyone  other  than  the 
buyer  and  to  provide  for  the  delivery  to 
the  buyer  of  the  warehouse  receipts 
(and,  if  requested,  the  classification 
memoranda)  covering  the  cotton  upon 
the  repayment  of  the  loan  principal 
together  with  any  applicable  interest 
and  other  charges,  to  the  loan 
originating  office. 

(2)  If  the  loan  documents  are  sent  to  a 
bank  for  collection,  repayment  of  the 
loan,  together  with  any  applicable 
interest  and  other  charges,  must  be 
made  within  5  business  days  after  the 
documents  are  received  by  the  bank.  All 
charges  assessed  by  the  bank  to  which 
the  documents  are  sent  must  be  paid  by 
the  buyer.  Redemptions  will  not  be 
permitted  after  the  maturity  date  of  the 
loan.  Upon  the  failure  of  the  buyer  to 
redeem  all  such  cotton  pledged  as  loan 
collateral: 

(i)  Title  to  the  cotton  shall,  at  CCC's 
election  and  without  a  sale  thereof, 
immediately  vest  in  CCC,  and  there 
shall  be  no  obligation  on  the  part  of 
CCC  to  pay  for  any  market  value  which 
such  cotton  may  have  in  excess  of  the 
principal  amount  of  the  loan  thereon, 
together  with  any  applicable  interest 
and  other  charges.  The  buyer  shall  be 
personally  liable  for  any  amount  by 
which  the  amount  due  on  the  loan  on 
such  cotton  exceeds  the  market  value  of 
the  cotton  as  of  the  date  title  to  the 
cotton  vests  in  CCC,  as  determined  by 
CCC. 

(ii)  CCC  may,  at  CCC's  election  and 
without  notice  to  the  buyer,  sell,  transfer 
and  deliver  the  cotton  or  documents 
evidencing  title  thereto,  at  such  time, 
and  in  such  manner,  and  upon  such 
terms  and  conditions  as  CCC  may 
determine,  at  any  cotton  exchange  or 
elsewhere,  or  through  any  agency,  at 


public  or  private  sale,  for  immediate  or 
future  delivery,  and  without  demand 
advertisement,  or  notice  of  the  time  and 
place  of  sale  or  adjournment  thereof  or 
otherwise.  Upon  such  sale,  CCC  may 
become  the  purchaser  of  the  whole  or 
any  part  of  such  cotton  at  its  market 
value,  as  determined  by  CCC.  Any 
overage  remaining  from  the  proceeds 
received  therefrom  shall,  after  deducting 
from  such  proceeds  the  principal  amount 
of  the  loan  on  such  cotton,  together  with 
any  applicable  interest  and  other 
charges,  be  paid  to  the  buyer  or  the 
buyer's  personal  representative  without 
right  of  assignment  to,  or  substitution  of, 
any  other  person.  If  the  proceeds  from 
the  sale  do  not  cover  the  principal 
amount  of  the  loan  on  such  cotton, 
together  with  any  applicable  interest 
and  other  charges,  the  buyer  shall  be 
liable  to  CCC  for  any  difference. 

(d)  Warehouse  receipts  will  not  be 
released  except  as  provided  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 

10.  Section  1427.25  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  1 427.25    Kansas  City  Commodity  Office 
and  Kansas  City  Managsment  Office. 

*        *        •        «        * 

(b)  Accounting,  recording,  and 
reporting  for  all  States  will  be  handled 
through  Kansas  City  Management 
Office,  P.O.  Box  205,  Kansas  City, 
Missouri  64141. 

Signed  at  Washington,  DC.  on  December 
17, 1985. 
Everett  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  85-30229  Filed  12-20-85:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2. 157,  284,  and  375 

[Docket  No.  RM85-1-000] 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Deregulation 

Issued:  December  12, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule;  Order  Granting  in 
Part  and  Denying  in  Part  Applications 
for  Rehearing,  Denying  Petition  for  Stay, 
and  Granting  Clarification. 

SUMMARY:  On  October  9, 1985,  the 
Federal  Energy  Regulatory  Commission 


(Commission)  issued  Order  No.  436.'  a 
final  rule  pursuant  to  the  Natural  Gas 
Act  (NGA) '  and  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),'  which 
substantially  changed  the  Commission's 
regulation  of  the  natural  gas  industry. 
The  Commission  received  many 
applications  seeking  rehearing  of  the 
order.*  In  addition  to  the  applications  to 
rehear  the  order,  the  Commission  has 
received  numerous  general  requests  for 
clarifications.* The  issues  raised  by  the 
applications  seeking  rehearing  and  some 
of  the  applications  for  clarification  are 
addressed  in  this  order. 

This  order  grants  rehearing  in  part 
and  denies  rehearing  in  part  It  also 
clarifies  Order  No.  436  and  denies  a 
petition  for  stay  of  Order  No.  438. 

EFFECTIVE  DATE:  Sections  284.10(a)  and 

284.223(g)(3](i)  are  effective  December 

12, 1985.  The  remaining  changes  are 

effective  January  22, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  implementation  matters:  Kenneth  A. 
Williams,  Federal  Eiiergy  Regulatory 
Commission.  Office  of  Pipeline  and 
Producer  Regulations,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  (202)  357-8500 

For  legal  matters:  Christopher  J.  Warner. 
Federal  Energy  Regulatory 
Commission,  Office  of  the  General 
Counsel,  825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  (202)  357-8440 

For  policy  matters:  Charles  E.  Teclaw. 
Federal  Energy  Regulatory 
Commission.  Office  of  Regulatory 
Analysis,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  (202)  357- 
8100 

« SUPPLEMENTARY  INFORMATKNC 

Order  Granting  in  Part  and  Denying  in 
Part  Applications  for  Rehearing. 
Denying  Petition  for  Stay,  and  Granting 

Clarification 

Before  Commissioners:  Raymond  ]. 
O'Connor,  Chairman;  A.G.  Sousa.  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 
Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol;  Docket  Nos. 
RM85-1-000  through  -003.  -006  through  -009. 
-Oil  through  -038.  -040  through  -046,  -048 
through  -071.  -073  through  -100.  -102  through 
-125,  -127  through  -133,  and  -136  (Parts  A-C): 
Order  No.  436-A. 
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A.  Procedural  History 
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Part  B — Take-or-Pay  Buy-Outs  and 
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Part  C — Optional  Expedited  Certiflcates 
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F.  Major  Issues 

1.  Scope  of  Conditioning  Authority  Under 
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a.  Reasonableness  of  CD  Reduction/ 
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b.  Reasonableness  of  Non-discriminatory 
Access  Condition 

2.  The  Commission's  Policies  on  Take-or- 
Pay 

IV.  Discussion  of  Transportation  Issues  (18 

CFR  PART  284) 

A.  Non-discriminatory  Access  Under 
S§  284.8(b)  and  284.9(b) 

1.  Legal  Authority  Under  NGA  Section  7(e) 

2.  Effects  of  Non-Discriminatory  Access 

a.  On  Order  No.  319  Transactions 

b.  On  Intrastate  Pipelines 

c.  On  Curtailment  Plans  of  Interstate 
Pipelines 

d.  On  Prices  of  Natural  Gas 

e.  On  Transportation  of  Gas  From  the 
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5.  Non-discriminaotry  Access  to 
Distribution  System 

B.  Producer  Access  to  Pipeline  Systems  and 
Take-or-Pay  Relief 

1.  Take-or-Pay  Relief  as  a  Pre-Condition 

2.  Unilateral  Reduction  in  Obligations  by 
Pipelines 

C.  Firm  Sales  Entitlements  Reduction  and 
Conversion  Under  S  284.10 

1.  Legal  Authority  Under  NGA  Sections  5 
and  7 

a.  Alleged  Contract  Abrogation 

b.  Alleged  Certificate  Amendment 

c.  Alleged  Bias  for  Firm  Sales  Customers 

d.  Alleged  Unlawful  Delegation 

2.  Effects  of  Reduction/Conversion  Options 

a.  Reasonableness;  Unlawful  Taking 

b.  Shippers  on  the  "Prebuild"  Portion  of 
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c.  Nexus  Between  CD  Adjustments  and 
Transportation 

d.  On  Contracts  Providing  for  Annual 
Entitlements 

e.  On  Existing  Full  Requirements 
Customers 

3.  Proposed  Procedural  Changes 

a.  Length  of  Notice 

b.  Gradual  Phase-in 

c  Reduction  of  Transportation  Entitlements 

4.  Allocations  by  Distributors  of  Minimum 
Bill  Credits  that  Arise  from  Reduction/ 
Conversion 

D.  Rate  Conditions  Under  {  284.7 

1.  Value  of  Service 

2.  Generic  v  Case-by-Case  Approach 


3.  Reservation  Fees 

a.  Diminution  of  Risk  to  Pipelines 

b.  Proposed  Exemption  for  Small  Sales 
Customers 

c.  Applicability  to  Intrastate  Pipelines 

4.  Cost  Allocation  Issues 

a.  Reasonableness  of  Allocating  Between 
Peak  and  Off-Peak  Periods 

b.  Meaning  of  "Properly  Allocated" 

5.  Selective  Discounting 

a.  Legal  Authority 

b.  Anticompetitive  Effects 

c.  Proposed  Upward  Flexibility 

d.  Discounts  to  Affiliates 

e.  Filing  Requirements 

f.  Miscellaneous  Matters 

6.  Effect  of  Waiver  Request  on 
Applicability  of  Rate  Conditions 

E.  Transitional  Treatment  of  Existing 
Transactions 

1.  Non-discriminatory  Access  as  a 
Condition 

2.  Transactions  Under  NGPA  Section  311 

a.  Continuation  of  Long-Term  Transaction 

b.  Alleged  Discrimination  Against 
Transactions  Not  Effective  On  or  Before 
October  9, 1985 

3.  Blanket  Certificate  Transactions  Under 
NGA  Section  7 

a.  Forty-five  Day  Period  for  New  Certificate 
Applications  Should  be  Extended 

b.  Existing  Transportation  Rates  Should  be 
Continued 

4.  Proposed  Procedural  Changes 

F.  Capacity  Allocation;  "First-Come,  First- 
Served"  Rule;  Annual  Filings 

1.  Effect  of  "First-Come,  First-Served"  Rule 
on  Existing  Contracts  and  Supply 
Arrangements 

2.  Proposed  Procedural  Changes 

a.  Protection  for  Small  Companies; 
Lotteries 

b.  Reservation  Procedures  Requested 

0.  Required  Filings 

d.  Nomination  Procedures 

3.  Deterrence  of  Overbooking  Capacity 

G.  Canadian  Gas  Imports 

H.  Filing  Requirements  Under  New  Part  284 

1.  Reporting  Requirements 

2.  Effective  Date  of  New  Blanket 
Certificates 

I.  Intrastate  Pipeline  Issues,  Generally 

1.  Requested  Exemptions 

a.  From  Environmental  Compliance  Under 
S  284.11 

b.  From  filing  tariffs  with  the  Commission 

2.  Extent  of  State  Regulation  of  NGPA 
Section  311  Transactions 

a.  Restriction  to  Interruptible  Service 

b.  Allocation  of  Capacity 

3.  Applicability  of  Non-discriminatory 
Access  Condition 

4.  Possible  Detriment  to  Intrastate 
Customers  of  Intrastate  Pipelines 

].  Section  311  Transactions  and  Distributor 
By-Pass 
V.  Discussion  of  Take-or-Pay /Producer 
Abandonment  Issues 

A.  Take-or-Pay  Relief 

1.  Conditioning 

2.  Whether  Order  No.  436  is  a  Force 
Majeure  Defense  to  Take-or-Pay 
Contracts 

B.  Expedited  Producer  Abandonments 
Under  §2.77 


1.  Lawfulness  of  the  Policy  of  Expeditious 
Consideration  of  Abandonment 
Applications 

2.  Conditioning  Abandonment  on  Take-or- 
Pay  Relief  to  Pipelines 

3.  Pipeline  Protects  in  Cases  where  Take- 
or-Pay  is  Settled 

4.  Requested  Procedural  Changes 

a.  Objections  to  the  Fifteen-Day  Notice 
Period  under  S  2.77  Policy  Statement 

b.  Burden  of  Proof 

5.  Definition  of  Substantially  Reduced 
Taxes 

6.  Abandonment  Should  Not  Necessarily 
Be  Limited  to  High-Cost  Gas 

7.  Effects  of  Expedited  Abandonment  on 
Long-Term  Supply 

C.  Applicability  of  NGPA  Section  315(a)(3) 
to  Transportation  of  OCS  Gas 

VI.  Discussion  of  Optional  Expedited 

Certificates  (Subpart  E,  Part  157)  Issues 

A.  Presumption  of  Public  Convenience  and 
Necessity 

B.  Distributor  By-Pass;  State  Regulatory 
Authority 

1.  Anticompetitive  Effects  of  By-Pass; 
Unfair  Cost  Shifting 

2.  Infringement  on  State  Authority  Over 
Distribution  of  Gas 

3.  Miscellaneous 

C.  Rate  Conditions  Under  S  157.103 

1.  Prohibition  on  Changing  Projected  Units  ■ 
of  Service 

2.  Reservation  Fees  and  Pipeline  Risk 

D.  Other  Proposed  Limitations 

1.  Direct  Pipelines  Sales 

2.  Environmental  Requirements 

3.  Entry  of  Unsafe  Pipeline  Systems 

4.  Qualifying  Facilities 

VII.  Discussion  of  Procedural  and 
Administrative  Issues 

A.  Scope  of  Notice 

1.  Notice  of  Grandfathering  Provisions  Was 
Adequate 

2.  Expedited  Producer  Abandonment  Policy 
and  the  Scope  of  the  Notice  of  Proposed 
Rulemaking 

3.  Application  of  Non-discriminatory 
Access  to  All  Part  284  Transactions  and 
the  Scope  of  the  Notice  of  Proposed 
Rulemaking 

4.  The  Notice  of  Proposed  Rulemaking 
Provided  Insufficient  Notice  to  Abolish 
All  Minimum  Commodity  Bills 

B.  Allegedly  Unlawful  Use  of  Rulemaking 
Authority:  Reduction/Conversion 
Options 

C.  Legality  of  Technical  Corrections 

D.  Postponing  Consideration  of  Part  D 

VIII.  Further  Clarification  and  Denial  of 
Petition  for  Stay 

A.  Request  by  INGAA  for  Clarification 

B.  Petition  for  Stay 

IX.  Changes  to  the  Regulations 

X.  Effective  Date  and  Paperwork  Reduction 

Act  Statement 

XI.  Commission  Order 

I.  Introduction 

On  October  9. 1985,  the  Federal 
Energy  Regulatory  Commission 
(Commission]  issued  Order  No.  436,'  a 
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final  rule  ptirsaant  to  the  Natural  Gas 
Act  (NGA)  *  and  the  Natural  Gas  Policy 
Act  of  1978  (NGPA). » which 
substantially  changed  the  Commission's 
regulation  of  the  natural  gas  industry. 
The  Commission  received  many 
applications  seeking  rehearing  of  the 
order.*  In  addition  to  the  applications  to 
rehear  the  order,  the  Commission  has 
received  numerous  general  requests  for 
clarifications.* The  issues  raised  by  the 
applications  seeking  rehearing  and  some 
of  the  applications  for  clarirication  are 
addressed  in  this  order. 

This  order  grants  rehearing  in  part 
and  denies  rehearing  in  part.  It  also 
clarifies  Order  No.  436  and  denies  a 
petition  for  stay  of  Order  No.  436. 

n.  Background 

A.  Procedural  History 

The  Commission  began  this 
rulemaking  proceeding  with  the  first 
phase  of  a  Notice  of  Inquiry  (NOI) 
issued  on  December  24. 1984,'  and  a 
second  and  third  phase  issued  on 
January  18. 1985.'  After  reviewing  the 
comments  received  in  response,  it 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  on  May  30. 1985.  following 
decisions  by  a  Federal  court  in  the 
Maryland  People's  Counsel  cases.  "The 
NOPR  proposed  a  package  of  four  parts. 
Part  A  included  a  comprehensive, 
simplified  transportation  program, 
including  blanket  certificates  under 
NGA  section  7  and  self-implementing 
transportation  under  NGPA  section  311. 
Part  B  included  a  proposal  to  alleviate 
the  gas  marketing  problems  caused  by 
take-or-pay  provisions  in  gas  purchase 
contracts.  Part  C  included  a  procedure 
for  Optional  expedited  certificates  under 
NGA  section  7.  Finally,  Part  D  included 
a  new  requirement  that  gas  supphes 
subject  to  the  maximum  lawful  prices  of 
NGPA  categories  104. 106(a)  and  109  be 
billed  separately  from  all  other  gas 
supplies. 

The  Commission  received  over  200 
comments  in  response  to  the  three 
phases  of  the  NOL  In  addition,  it  held 
public  hearings  on  February  20, 1965. 


A. 


»15  U.S.C  717-717W  (1982J. 
MS  U.S.C  3301-3432  (1862). 
*  A  lis!  of  the  applicants  i«  included  in  Appendix 

'A  list  of  the  petitioners  is  included  in  Appendix 
B. 

'Interstate  Transportation  of  Gas  for  Others.  50 
FR  114  ()an.  2. 1965)  (Phase  I). 

^Natural  Gas  Pipeline  Ratemaking.  Risk  and 
Financial  Implications  After  Partial  Wellhead 
Decontrol.  50  *^  3801  flan.  28. 1985)  (Phases  II  and 
III) 

'Regulation  of  Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol.  50  FR  24130  (]unc  7. 1905).  See 
Maryland  Peoples  Counsel  v.  FERC.  761  F.2d  768 
(D.C.  Cir.  1985)  and  Mar>land  Peoples  Counsel  v. 
reKC.  761  F.2d  760 (DC.  Cir.  1985) 


and  on  March  28-29, 1985.  In  response  to 
the  NOPR,  the  Commission  received 
approximately  300  comments.  Tlie 
Commission  heard  two  days  of  oral 
presentations  by  over  100  conunenters 
at  a  public  hearing  held  on  August  1-2, 
1985.  In  formulating  the  final  rule,  the 
Commission  relied  on  both  the  written 
and  oral  comments  in  response  to  the 
NOIs  and  the  written  and  oral 
comments  in  response  to  the  NOPR. 

The  final  rule  adopted  Parts  A  and  C 
of  the  NOPR.  with  modifications.  It  did 
not  adopt  Part  B.  Instead,  the 
Commission  reaffirmed  its  policy 
statement  issued  on  April  10, 1985.' In 
addition,  it  issued  a  new  statement  of 
policy  providing  for  expedited 
processing  of  producer  abandonment 
applications  under  existing  substantive 
criteria.  In  a  separate  document  the 
Commission  requested  supplemental 
comments  on  Part  D  of  the  proposal. '" 
Specifically,  the  Commission  expressed 
its  interest  in  gathering  additional 
information  on  the  effects  of  its  proposal 
on  the  national  gas  supply  and  on  gas 
consumers.  The  Commission  has 
received  over  200  comments  in  response 
to  this  notice. 

B.  Summary  of  Provisions  of  Final  Rule 

Part  A — ^Transportation 

Consistent  with  its  original  proposal, 
the  Commission  adopted  a  simplified 
transportation  program,  including 
blanket  certificates  under  section  7  of 
the  NGA  and  self-implementing 
transportation  under  section  311  of  the 
NGPA,  conditioned  to  require  non- 
discriminatory access  to  such 
transportation. 

Rates  for  the  service  must  be 
volumetric,  downwardly-flexible,  cost- 
of-service  rates,  differentiated  by  time- 
of-use  and  distance,  and  consistent  with 
sections  4  and  5  of  the  NGA.  A 
pipeline's  participation  under  the  new 
rules  also  offers  its  customers  an 
opportunity  to  modify  their  existing 
service  agreements  in  order  to  reduce 
their  firm  sales  entitlements.  This 
customer  option  is  available  if  the 
pipeline  holds  itself  out  as  a  transporter 
of  gas  for  others,  i.e.,  if  the  pipeline 
decides  to  participate  in  the  new 
transportation  program.  Abandonment 
is  available  to  the  pipeline  to  the  extent 
of  any  customer's  reduction.  This  will 
enable  such  customers  to  choose  more 
freely  among  a  portfolio  of  service 
.  options  offered  by  pipelines.  In  addition 
to  the  option  to  reduce  sales 


■  18  CFR  2.76.  so  FR  16078  (Apr.  24.  1985). 

'"Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol;  Proposed  Rule.  50  FR 
42372  (Oct.  IS.  1965). 


entitlements  or  contract  demand,  the 
rule  also  affords  firm  sales  customers  of 
a  transporting  pipeline  the  opportunity 
to  convert  from  firm  sales  to  firm 
transportation,  upon  payment  of  a 
reservation  fee. 

The  final  rule  contains  some 
necessary  refinements  to  the  proposal.  It 
recognizes  a  pipeline's  need  to  impose 
reasonable  operational  conditions  on 
requests  for  service  and,  therefore, 
includes  a  requirement  that  any  sadti 
conditions  be  filed  as  part  of  the  tariff. 
The  final  rule  provides  for  a  reservation 
charge  for  firm  transportation  service, 
requires  the  use  of  interim 
transportation  rates  effective  November 
1, 1985.  and  exempts  intrastate  pipelines 
from  the  rate  conditions  for  self-' 
implementing  transportation,  from  the 
firm  sales  entitlements  adjustment 
obligations,  and  from  the  requirement  to 
offer  firm  service.  Under  the  rule, 
projected  levels  of  service  that  form  a 
basis  for  interstate  pipeline  rates  for  * 
transportation  under  Part  284  may  be 
changed  in  rate  cases.  Finally,  certain 
transportation  transactions  are  allowed 
to  continue  after  November  1, 1985,  to 
permit  a  smoother  transition  to  the  new 
transportation  programs. 

Part  B— Take-or-Pay  Buy-Outs  and 
Producer  Abandonment 

Although  the  Commission  had 
proposed  to  establish,  during  a  limited 
transition  period,  a  rebuttable 
presumption  of  prudence  for  certain 
payments  made  by  pipelines  to 
extinguish  problem  contracts,  the  record 
persuaded  it  not  to  adopt  the  approach. 
Still  recognizing  the  extent  of  the 
problems  caused  by  continued  take-or- 
pay  obligations  and  non-market 
responsive  prices  the  Commission 
reaffirmed  the  approach  contained  in 
the  April  10, 1985,  policy  statement  in 
Docket  No.  PL85-1-000,  which 
establishes  a  policy  of  expeditious  rate 
review  and  certificate  or  abandonment 
proceedings  necessary  to  effectuate 
service  modifications  that  arise  from 
pipeline  buy-outs  of  their  take-or-pay 
obligations.  In  the  final  rule,  the 
Commission  also  stated  its  intent  to 
expedite  processing  of  producer 
abandonment  applications  if  producers 
are  subject  to  substantially  reduced 
takes  of  gas  without  payment  or  if  the 
underlying  contract  has  expired. 

Part  C — Optional  Expedited  Certificates 

The  Commission  proposed  and 
established  optional  expedited 
certificate  procedures  under  section  7  of 
the  NGA  for  new  services,  facilities,  and 
operations  made  available  by  pipelines 
willing  to  assume  the  financial  risk  of 
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these  ventures.  That  willingness  is 
manifested  by  the  pipeline's  agreement 
to  provide  such  service  or  facilities 
subject  to  specified  conditions,  including 
volunietric  rates  similar  to  those 
established  for  transactions  under  new 
Part  284. 

Appropriate  abandonment  is 
conditionally  pre-granted  to  the  pipeline 
to  be  efl^ective  at  the  expiration  of  the 
underlying  contracts.  Since  pipelines 
would  knowingly  assume  the  risk  of 
these  ventures,  competing  certificates 
may  be  granted. 

The  Commission  added  a  requirement 
that  an  applicant  seeking  a  certificate  to 
provide  transportation  service  must 
obtain  a  blanket  transportation 
certificate.under  §  284.221.  The  Hnal  rule 
prohibits  shifting  costs  from  so-called 
"new  service"  to  existing  pipeline 
customers,  if  revenues  are 
underrecovered.  Abbreviated 
application  procedures  under  §  157.7  are 
also  available  for  optional  expedited 
certificates. 

C.  Effect  of  Technical  Corrections 

On  October  24, 1985,  the  technical 
corrections  to  Order  No.  436  were 
issued.  These  corrections  made  several 
changes  to  Order  No.  436  to  rectify 
inadvertent  errors  that  occurred  in  the 
process  of  the  order's  rapid  preparation 
in  anticipation  of  the  November  1, 1985. 
termination  date  imposed  by  the  Court 
of  Appeals  for  certain  ongoing 
transportation  programs.  To  ensure 
timely  compliance  and  to  minimize 
misunderstanding  during  the  initial 
implementation  of  the  Commission's 
rule,  the  corrections  were  issued  at  the 
earliest  possible  date.  The  Commission 
now  ratifies  those  corrections,  effective 
October  9, 1985,  as  expositions  of  its 
original  intent. " 


' '  The  Commission  does  not  believe  that  a 
correction  made  before  a  rule's  effective  dale 
constitutes  retroactive  rulemaking.  The  assertions  in 
the  applications  for  rehearing  that  the  technical 
corrections  constitute  retroactive  rulemaking,  if 
taken  seriously,  would  preclude  the  Commission 
from  making  any  signiHcant  modifications  in  a  rule 
in  response  to  rehearing  applications.  Thus,  the 
Commission  rejects  any  assertion  that  the  technical 
corrections  are  procedurally  defective.  The  only 
issue  is  whether  the  modiHcations  are  reasonable. 
The  Commission  finds  the  October  24. 1965, 
corrections  are  reasonable.  Specifically,  the 
potential  that  interstate  and  intrastate  pipehnes 
would  begin  new  transportation  transactions  before 
November  1, 1965.  only  to  avoid  the  conditions 
established  in  Order  No.  436  for  transportation 
transactions  is  greater  than  the  ill  effects  from 
amending  the  transitional  provisions  to  include, 
among  other  things,  the  October  9. 1985,  cut-off  date 
for  eligible  transactions.  In  addition,  the 
Commission  has  sought  to  provide  relief  on  a  case- 
by-case  basis  to  any  persona  unnecessarily  harmed 
by  the  change.  S-te  discussion,  infra..  Section  VIl.C 


Specifically,  the  notice  made  technical 
corrections  to  reflect  the  Commission's 
intent  that: 

1.  No  notice  period  associated  with  a 
reduction  or  conversion  of  firm  sales 
entitlements  may  begin  sooner  than 
February  1. 1986,  unless  a  pipeline 
agrees  otherwise; 

2.  An  NGPA  section  311  self- 
implepienting  transportation 
arrangement  authorized  and  for  which 
service  had  commenced  on  or  before 
October  9, 1985,  may  continue  under  the 
original  terms  and  conditions  (except  for 
S  284.7  and  the  new  reporting 
requirements  of  §§  284.106  and  284.126) 
until  the  expiration  of  its  authorized 
original  or  extended  term  that  was  in 
effect  on  October  9, 1985,  or  until 
October  9, 1987.  whichever  comes  first; 

3.  An  authorized  transportation 
arrangement  under  Order  Nos.  60 
(interstate  pipelines  on  behalf  of  other 
interstates)  and  63  [LDCs  or  Hinshaw 
pipelines  on  behalf  of  interstates)  may 
continue  subject  to  the  transition 
provisions  of  Subparts  B  and  C  of  Part 
284,  as  amended,  respectively; 

4.  An  NGPA  section  311 
transportation  arrangement  authorized 
and  for  which  service  had  commenced 
on  or  prior  to  October  9, 1985,  pursuant 
to  a  Commission  order  under  §  284.107 
or  S  284.127  of  the  Commission's 
regulations  as  in  effect  prior  to 
November  1, 1985,  may  continue  under 
the  original  terms  and  conditions 
(except  for  §  284.7  and  the  new  reporting 
requirements  of  §S  284.106  and  284.126) 
until  the  expiration  of  its  authorized 
original  or  extended  term  that  was  in 
effect  on  October  9, 1985,  or  until 
October  9, 1987,  whichever  comes  first; 

5.  Any  blanket  certiHcate 
transportation  arrangement  authorized 
and  for  which  service  had  commenced 
on  or  before  October  9, 1985,  under  then 
existing  S  157.209(a)  of  the 
Commission's  regulations  (Order  No. 
319).  may  continue  for  the  time 
remaining  in  its  authorized  term  after 
November  1. 1985; 

6.  Any  transportation  arrangement 
authorized  on  a  self-implementing  basis 
for  120  days  pursuant  to  existing 

§  157.209(e)(1)  of  the  Commission's 
regulations  (Order  No.  234-B),  may 
continue  only  for  the  time  remaining  in 
its  120-day  term  past  October  31. 1985; 

7.  Only  optional  transportation 
certificates,  not  optional  sales 
certificates,  will  be  subject  to  the 
prerequisite  that  the  applicant  file  for, 
and  state  it  will  accept,  a  new  blanket 
transportation  certificate  under  new 

§  284.221  of  Part  284  of  the 
Commission's  regulations. 


D.  Case-Specific  Clarifications 

Order  No.  436  affects  a  great  variety 
of  gas  transportation  and  sales 
transactions.  In  particular,  the 
transitional  provisions  that  allow 
certain  arrangements  previously 
authorized  under  section  311  or  under 
NGA  blanket  certificates  to  continue 
after  November  1, 1985.  pertain  to 
hundreds  of  contracts,  construction  and 
service  schedules,  and  other  fact- 
specific  situations  that  may  be 
immediately  affected.  To  date,  tlia 
Commission  has  received  variously- 
styled  pleadings  from  pipelines  or  their 
customers  requesting  clarification, 
interpretation,  or  waiver  of  the 
regulations.  In  recognition  of  the  unique 
situation  created  by  Order  No.  436  and 
the  need  to  avoid  inequities  to  the 
extent  feasible,  the  Commission  has 
responded  with  orders  on  clarification 
of  Order  No.  436.  The  following  list 
summarizes  briefly  the  issues  involved 
in  each. 

1.  Northwest  Pipeline  Corp.  (Oct.  29 
1985)  (Filing  a  statement  of  notification 
to  continue  transportation  for  a  low 
priority  end-user  authorized  under  a 
blanket  certificate  does  not  commit  an 
interstate  pipeline  to  becoming  an  open 
transporter  after  the  transition  period). 

2.  Intercon  Gas,  Inc.  (Oct.  30, 1985) 
(Section  311  transactions  commenced 
after  October  9, 1985,  do  not  qualify 
under  the  transitional  rules). 

3.  El  Paso  Natural  Gas  Company  (Oct. 
30, 1985)  (Written  contracts  for 
transportation  service  on  a  month-to- 
month  basis,  which  were  executed 
before  October  9, 1985,  do  qualify  under 
§  284.105  until  the  end  of  the  final  month 
or  October  9, 1987). 

4.  Panhandle  Eastern  Pipe  Line 
Company  (Oct.  30, 1985)  (Transportation 
arranged  under  Order  No.  60  may 
continue  subject  to  the  transition 
provisions.  Only  transportation  service 
actually  commenced  on  or  before 
October  9, 1985,  qualifies  under 

S  284.105(a],  and  the  underlying 
transportation  arrangement  may  not  be 
amended  after  October  9, 1985. 
Transportation  under  a  new  blanket 
certificate  issued  under  new  9  284.221 
cannot  be  performed  until  the  certificate 
is  issued). 

5.  Hadson  Gas  System,  Inc.  (Oct.  30. 
1985)  (Any  changes  to  the  terms  and 
conditions  of  a  transitional  section  311 
transaction  is  an  initiation  of  a  new 
NGPA  section  311  transportation 
transaction). 

6.  Consolidated  Fuel  Supply,  Inc.  (Oct. 
31, 1985)  (Any  changes  to  the  terms  and 
conditions  of  the  originally  certificated 
blanket  certificate  transaction  that 
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qualified  under  the  transitional 
provisions  would  require  an  application 
for  a  new  blanket  certiHcate). 

7.  Columbia  Gas  Transmission  Corp. 
(Oct.  31. 1985)  (New  or  expanded  NGPA 
section  311  transportation  transactions 
may  be  commenced  after  October  9, 
1985,  and  terminated  on  a  non- 
discriminatory basis  before  December 
15, 1985.  without  subjecting  the  pipeline 
to  non-discriminatory  access,  CD 
adjustment  obligations  or  the  new  rate 
conditions  after  December  15. 1985). 

8.  Texas  Eastern  Pipeline  Co.  (Oct.  31. 
1985)  (Initiation  of  new  section  311 
transactions  under  Order  No.  436 
subjects  the  pipeline  to  the  non- 
discriminatory access  condition 
applicable  to  such  service,  but  does  not 
obligate  the  pipeUne  to  file  for  a  new 
blanket  certiHcate  under  Subpart  G  of 
Part  284). 

9.  Midwest  Solvents  Company  (Oct. 
31, 1985)  (Transportation  for  high 
priority  users  that  was  authorized  under 
former  S  157.209(e)  does  not  qualify 
under  transitional  provisions  that  apply 
to  former  §  157.209(a)  concerning 
automatic  authorization  for 
transportation  for  high  priority  end- 
users). 

10.  Amstar  Corporation  (Oct  31, 1985) 
(Transportation  service  must  have 
actually  commenced  on  or  before 
October  9, 1985,  to  qualify  under 

§S  284.105,  284.125,  and  284.223(g)(1)). 

11.  Carnation  Company.  (Oct.  31, 
1985)  (In  order  to  qualify  under 
transitional  provisions  applicable  to 
Order  No.  319  transportation 
arrangements,  that  service  must  have 
been  both  authorized  and  commenced 
on  or  before  October  9, 1985,  regardless 
of  whether  the  gas  was  transported 
under  an  SMP). 

12.  Pacific  Gas  and  Electric  Company 
(Oct  31. 1985)  (A  verbal  agreement  is 
sufflcient  to  meet  the  "authorized"  test 
for  transitional  NGPA  section  311 
transportation  as  long  as  the 
arrangement  was  commenced  on  or 
before  October  9, 1985,  and  the  parties 
to  the  transaction  have  complied  with 
all  applicable  reporting  requirements). 

13.  El  Paso  Natural  Gas  Company 
(Oct.  31, 1985)  (Filing  of  an  extension 
report  prior  to  October  9, 1985,  pursuant 
to  executed  letter  agreements  that 
permit  continuance  of  NGPA  section  311 
transportation  service  beyond 
November  1, 1985,  is  sufficient  to  meet 
the  "authorized  and  commenced"  prior 
to  October  9, 1985,  tests  of  the 
transitional  provisions,  provided  all  the 
statutory  and  regulatory  requirements 
are  met). 

14.  Transcontinental  Gas  Pipeline 
Corp.  (Nov.  1, 1985)  (Certain  section  311 
transportation  service  qualifies  under 


transitional  provisions,  provided  the 
pipeline  Rles  an  a^idavit  that  the 
transportation  services  affected  were 
small  in  number  and  were  intended  to 
continue  past  October  31, 1985). 

15.  Orange  and  Rockland  Utilities. 
Inc.  and  Transcontinental  Gas  Pipeline 
Corp.  (Nov.  1, 1985)  (A  section  311 
transportation  arrangement  that 
commenced  after  October  9, 1985, 
qualifies  under  transitional  provisions 
because  of  unique  circumstances, 
including  the  extent  of  prior  investment). 

16.  Michigan  Gas  Utilities  Company 
(Nov.  7. 1985)  (Transportation  for  a  high 
priority  end-user  was  authorized  under 
former  §  157.209(a),  even  though  the 
initial  report  identiHed  the  transaction 
as  an  "industrial  process  use"  within 
former  S  157.209(e)  and  this  report  was 
not  corrected  until  after  October  9, 1985, 
distinguishing  Midwest  Solvents 
Company  (Oct.  31. 1985).  The  authority 
to  continue  blanket  certificate 
transportation  between  November  1, 
1985,  and  December  15, 1985.  is  co- 
extensive with  the  obligation  to  serve  in 
a  non-discriminatory  manner  all 
customers,  old  and  new,  that  request 
transportation  service  without  need  for 
further  grant  of  authority  from  this 
Commission). 

17.  ANR  Pipeline  Company  (Nov.  7. 
1985)  (Order  accepts  ANR's  fding  that 
states  that  ANR  intends  to  comply  with 
non-discriminatory  access  conditions  for 
the  period  ending  December  15. 1985. 
But,  the  order  rejects  that  part  of  ANR's 
niing  that  states  that  it  lacks  authority  to 
provide  transportation  for  an  end-user 
during  the  transition  period  without  a 
new  certificate  under  NGA  section  7(c) 
since  the  existing  blanket  certificate 
provides  authority  for  new 
transportation  for  the  45-day  period 
ending  December  15, 1985. "  Refusal  by 

a  company  that  has  voluntarily  assumed 
the  non-discriminatroy  obligations  of 
§5  284.8(b]  and  284.9(b)  to  provide 
service,  if  in  fact  it  occurs,  is 
inconsistent  with  the  regulations). 

18.  Algonquin  Gas  Transmission 
Company  (Nov.  8, 1985)  (Algonquin  was 
permitted  to  charge  for  its  transitional 
NGPA  Section  311  transportation 
arrangements  a  one  part  rate  that  is 
included  in  a  rate  schedule  that  was  on 
file  with  the  Commission  and  effective 
prior  to  November  1. 1985). 

19.  El  Paso  Natural  Gas  Company 
(Nov.  8. 1985)  (Order  treated  request  for 
clariflcation  as  a  report  required  under 
former  9  284.106(b)  for  NGPA  section 
311  transportation  service). 

20.  Transcontinental  Gas  Pipe  Line 
Corp.  (Nov.  8. 1985)  (Arrangement  that 


"See.  infra,  Section  VIII.  INGAA  aassification 


was  initated  many  months  ago  as  an 
ordinary  section  311  transaction  and  at 
a  substantial  expense  to  a  distributor 
was  found  to  qualify  under  transitional 
provisions,  since  the  pipeline  actually 
commenced  service  on  October  9, 1985, 
when  it  delivered  gas  into  the 
purchaser's  pipeline  for  testing). 

21.  Northwest  Pipeline  Corp.  (Nov.  8. 
1985)  (Restates  and  amplifies  ANR 
Pipeline  Company  (Nov.  7, 1985]). 

22.  Carnegie  Natural  Gas  Company 
(Nov.  13. 1985)  (Consistent  with  §  157.18. 
a  pipeline  may  terminate  transactions 
initiated  pursuant  to  a  new  blanket 
certificate  without  triggering  the 
contract  demand  reduction  and 
conversion  rights  in  9  284.10,  if  it  applies 
for  and  the  Commission  grants  it 
appropriate  abandonment  authorization 
prior  to  December  15, 1985.  Sections 
284.7.  284.8  and  284.9  would  also  cease 
to  apply  after  such  termination). 

23.  Dresser  Industries,  Inc.  (Nov.  13. 
1985]  (Granted  a  section  7(c)  exemption 
consistent  with  Caterpillar  Tractor 
Company,  11  FERC  ^61.076  (1980)). 

24.  Tex-La  Gas  Company  (Nov.  13. 
1985)  (Although  company  failed  to, 
timely  file  a  30-day  report  for  a  NGPA 
section  311  transportation,  transaction 
company  qualified  under  the  transitional 
provisions,  since  it  filed  the  report 
before  issuance  of  Order  No.  436). 

25.  Hadsan  Gas  Systems,  Inc.  (Nov. 
15, 1985]  ("New"  section  311 
transportation  may  be  terminated  prior 
to  December  15, 1985,  to  avoid  the 
requirements  of  9  284.10,  without 
effecting  a  pipeline's  authority  to 
continue  beyond  December  15, 1985, 
transportation  that  qualifies  for 
transition  under  9  284.105(a)). 

26.  Hadson  Gas  Systems,  Inc.  (Nov. 
22, 1985)  (If  a  blanket  certificate  did  not 
prior  to  November  1. 1985,  authorize 
transportation  of  Federal  offshore  gas 
for  end-users,  the  transitional  provisions 
under  9  284.223(g]  do  not  confer 
authority  to  transport  Federal  offshore 
gas.  But,  after  November  1, 1985,  all 
interstate  pipelines  are  authorized  to 
transport  gas  from  any  source,  including 
Federal  offshore,  under  the  self- 
implementing  authority  of  9  284.102). 

27.  Frito-Lay,  Inc.  (Nov.  22, 1985) 
(Although  end-user's  proposed 
transportation  arrangement  was  not 
eligible  under  one  transitional  provision 
(9  284.223(g)(l])f  the  order  determined 
that  a  company  may  obtain,  until 
December  15, 1985,  transportation 
service  from  a  pipeline  providing  similar 
service  under  a  related  transitional  rule 
(9  284.223(g)(2)  to  other  end-users). 

2a  Battle  Creek  Gas  Company  (Nov. 
22. 1985)  (Because  the  parties  did  not 
notify  the  Commission  that  they  were 
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relying  on  S  157.209(a)  for  transportation 
authority  until  well  after  Order  No.  436 
was  issued,  a  transportation  transaction 
that  qualifed  as  high-priority  service 
under  S  157.209(a),  but  was  authorized 
under  §  157.209(e],  did  not  meet  the 
requirements  of  the  transitional 
provisions  of  new  S  284.223(g)(1):  order 
applies  Midwest  Solvents  Company 
decision). 

29.  Energy  Marketing  Exchange,  Inc. 
(Nov.  22, 1985)  (Order  applies  Midwest 
Solvents  (Oct.  31, 1985]  and  emphasizes 
that  the  eligibility  for  particular 
transitional  provisions  depends  on  the 
authority  under  which  the  transportation 
transaction  was  authorized  on  or  before 
October  9. 1985). 

30.  TeePak,  Inc.  and  Consolidated 
Fuel  Supply.  Inc.  (Nov.  22, 1985}  (Order 
applies  Midwest  Solvent  (Oct.  31, 1985) 
and  concludes  transaction  did  not 
qualify  under  transitional  provision  of 
§  284.223(g)(1)).  since  company  did  not 
attempt  to  convert  the  transportation 
service  from  §  157.209(e)  for  all  end- 
users  to  5  157.209(a)  for  high-priority 
end-users  until  after  October  9. 1985). 

31.  Valley  Gas  Company  (Nov.  27. 
1985)  (Order  applies  Pacific  Gas  and 
Electric  Company  (Oct  31. 1985)  and 
concludes  that  transitional  provisions 
apply  to  service  which  commenced  prior 
to  October  9, 1985.  pursuant  to  a  verbal 
agreement  as  long  as  the  parties  have 
complied  with  all  applicable  reporting 
requirements). 

32.  Michigan  Consolidated  Gas 
Company.  (Nov.  27, 1985)  (Order  applied 
i  284.125  to  clarify  that  the 
transportation  service  described  in  the 
request  for  clariHcation  was  authorized 
and  commenced  on  or  before  October  9. 
1985,  may  continue  until  October  9. 1987, 
under  the  terms  and  conditions  that 
apphed  prior  to  November  1. 1985,  with 
the  exception  of  the  reporting 
requirements  of  {  284.126. 

in.  Overview  of  Issues  on  Rehearing 

The  Commission  received 
applications  for  rehearing  or 
clarification  from  individual  companies 
and  their  trade  associations 
representing  every  segment  of  the 
natural  gas  industry.  These  included 
producers  and  marketers  of  natural  gas, 
interstate  and  intrastate  transporters, 
local  distribution  companies  (LX>Cs). 
industrial  and  other  end  users,  and  state 
and  Federal  government  agencies.  This 
section  generally  reviews  the  broad 
issues  raised  by  these  applications. 

A.  Pmducers  and  Marketers 

The  major  producers  assert  that  the 
CD  reduction  option  effectively 
authorizes  unilateral  breach  of  contract 
by  a  pipeline's  customers.  Some  of  the 


independent  producers  (including  Mesa. 
Panhandle  Producer  and  Royalty 
Owners  Assoc.)  take  the  opposite  tack 
and  urge  the  Conunission  to  expressly 
find  that  Order  No.  436  does  not 
constitute  "force  majeure."  While 
raising  a  number  of  other  points 
regarding  transportation,  the  producers 
generally  focus  the  rest  of  their 
arguments  on  the  statement  of  policy  on 
take-or-pay  and  producer  abandonment, 
arguing,  for  example,  for  a  rebuttable 
presumption  in  favor  of  abandonment  of 
service  by  producers  when  an 
abandonment  application  under  the 
expedited  procedure  is  protested. 

B.  Pipelines 

1.  Interstate  Pipelines 

Almost  all  of  the  interstate  pipelines 
argue  that  the  Commission's 
transportation  program  is  effectively 
involuntary.  In  fact,  they  maintain  that 
the  Conunission  is  attempting  to  impose 
mandatory  carriage.  However,  the 
majority  of  these  applicants  argue  that 
the  Conunission  should  condition 
producer  access  on  take-or-pay  relief  to 
the  pipeline. 

These  applicants  raise  legal  and 
economic  arguments  in  opposition  to 
contract  adjustments  by  their  customers. 
First,  they  argue  that  the  Commission's 
actions  constitute  an  unconstitutional 
taking  and  violate  sections  4,  5,  and  7  of 
the  Natural  Gas  Act.  Second,  they  argue 
that  the  Commission's  actions  will  have 
adverse  affects  on  the  market  and  on 
natural  gas  supply. 

Also,  many  of  the  pipelines  raise 
issues  relating  to  the  rate  conditions  that 
range  from  general  legal  arguments  that 
le  rates  are  confiscatory  to  a  proposal 
lat  reservation  fees  should  also  be 
Callowed  for  optional  sales  certificates, 
it^only  for  optional  transportation 
certificates  under  Part  C. 

2.  Intrastate  Pipelines 

Intrastate  pipelines  argue  that  the 
non-discriminatory  access  provision 
violates  NGPA  sections  601  and  602 
because  it  imposes  common  carrier 
status  and  encroaches  on  state 
authority. 

They  also  raise  specific  issues  relating 
to  dehvery  points  and  applicability  of 
the  rate  conditions.  For  example,  they 
argue  that  intrastate  pipelines  should  be 
permitted  to  discount  their 
transportation  rates  below  their  fair  and 
equitable  ceilings  and  that  they  should 
be  permitted  to  impose  a  reservation 
charge. 


C.  Local  Distribution  Companies  (LDCs) 

LDCs  are  unanimous  in  arguing  that 
the  Commission's  regulations 
improperly  promote  bypass  of  their 
systems  by  pipelines  and  end-users. 
First,  while  supporting  non- 
discriminatory access  generally,  they 
argue  that  the  non-discriminatory  access 
condition  inhibits  LDCs  from  negotiating 
flexible  transportation  arrangements 
with  pipelines  which  oppose  the 
condition.  However,  many  LDCs  argue 
that  if  a  pipeline  agrees  to  provide  non- 
discriminatory access,  LDCs  should  be 
preferred  for  such  access. 

Secondly,  while  generally  supporting 
the  "CD"  reduction/conversion 
condition,  they  argue  that  it  may  cause 
adverse  supply  impacts  if  it  threatens 
the  pipeline's  role  as  a  supplier.  They 
view  these  regulations  as  leading  to 
capacity-management  problems,  such  as 
overbooking  and  misallocation  of 
service  between  firm  and  interruptible 
service. 

Third,  they  argue  that  the  rate 
conditions  allow  for  undue 
discrimination.  Many  of  the  applicants 
request  specific  clarifications  and 
suggest  alternatives. 

With  regard  to  the  optional  expedited 
certiHcates.  the  majority  of  the  LDCs 
oppose  the  presumption  of  public 
convenience  and  necessity  in  favor  of 
granting  a  certificate  where  by-pass  \t 
involved.  They  argue  that  the 
presumption  violates  section  7  of  the 
Natural  Gas  Act  and  states'  rights,  that 
it  will  have  adverse  economic  effects  on 
LDCs  or  competing  pipelines,  and  that  it 
reverses  long-standing  Commission 
policy  in  favor  of  LDCs.  Also,  many 
LDCs  argue  that  the  notice  and  protest 
procedures  are  inadequate  and  request  a 
longer  review  period. 

D.  End-Users 

The  majority  of  the  end-users  favor 
the  non-discriminatory  access  condition 
as  a  means  of  making  available  to  them 
new  gas  supplies.  In  fact,  they  propose 
that  the  Commission  broaden  the 
blanket  certificate  transportation 
programs  by  exempting  end-users  from 
prior  notice  procedures.  Many  of  these 
applicants  submit  specific  requests  for 
clarification  relating  to  the  continuation 
of  certain  transportation  arrangements 
begun  before  November  1, 1985.  The 
Commission  is  deciding  these  on  a  case- 
by-case  basis. 

E.  State  and  Federal  Agencies 

The  majority  of  the  state  applicants 
argue  that  the  Commission  exceeded  its 
jurisdiction  in  establishing  a  rebuttable 
presumption  of  public  convenience  and 
necessity  for  qualified  applicants  under 


JMI 


Federal  Register  /  Vol.  50.  No.  246  /  Monday.  December  23.  1985  /  Rules  and  Regulations       52223 


its  optional  expedited  certificate 
regulations. 

Also,  the  majority  of  the  applicants 
argue  that  the  Commission  did  not 
adequately  resolve  the  take-or-pay 
problem.  They  argue  that  the 
Commission  should  condition  producer 
access  on  providing  take-or-pay  relief. 

Many  of  the  state  applicants  suggest 
specific  revisions  to  clarify  that  state 
laws  control  in  the  situation  they 
outline.  Both  state  applicants  and  the 
Department  of  Energy  suggest  that  all 
pipeline  customers  be  permitted  to 
reduce  or  convert  CDs  whether  or  not 
their  pipleline  suppliers  agree  to 
transport  on  a  non-discriminatory 
basis." 

F.  Major  Issues         "    " 

Before  discussing  the  specific  issues 
raised  by  the  applications  for  rehearing, 
the  Commission  will  consider  and 
respond  to  two  general  issues  which 
appear  common  to  most  of  the 
applications.  The  first  issue  relates  to 
the  scope  of  the  Commission's 
conditioning  authority  under  section  7(e) 
of  the  NGA  and  section  311(c)  of  the 
NGPA.  The  second  issue  relates  to  the 
Commission's  treatment  of  "take-or-pay 
problems"  in  existing  pipeline-producer 
contracts. 

1.  Scope  of  Conditioning  Authority 
Under  NGA  Section  7  and  NGPA  Section 
311 

First,  applicants  allege  that  the 
conditions  placed  by  the  Commission  on 
self-implementing  transportation  and 
blanket  transportation  certificates  are 
unreasonable  and,  therefore,  an 
unlawful  exercise  of  the  Commission's 
conditioning  authority  under  section  7(e) 
of  the  Natural  Gas  Act  and  section 
311(c)  of  the  Natural  Gas  Policy  Act  of 
1978. 

In  particular,  applicants  assert  that 
the  condition  permitting  firm  sales 
customers  to  reduce  or  convert  their 
contract  demands  ("CDs")  constitutes 
an  unlawful  unilateral  abrogation  of 
pipeline  contracts  with  those  customers. 
Applicants  also  allege  that  the  non- 
discriminatory access  condition 
attached  to  self-implementing  and 
blanket  certificate  transportation 
"economically  coerces"  pipelines  to 
provide  such  transportation. "Therefore. 


"The  Commission  also  received  on  December  5. 
1985.  a  pleading  filed  by  the  Honorable  Don  Nickles. 
United  States  Senator,  in  this  docket.  The 
Comm'ssion  is  accepting  this  pleading  as  a  request 
for  reconsideraton  and  is  responding  to  ORA  the 
issues  it  raises  herein. 

"See  Interstate  Natural  Gas  Association  of 

America  (INGAA)  at  pp.  13-16  ( if  a 

competitor  of  Pipeline  A  participates  in  the 
transportation  program,  and  thereby  achieves  a 
competitive  edge.  Pipeline  A  may  find  that  it  has  no 


applicants  say,  the  non-discriminatory 
access  condition  constitutes  a  common 
carriage  or  mandatory  carriage 
obligation  unlawful  under  the  NGA  and 
NGPA. 

a.  Reasonableness  of  CD  Reduction/ 
Conversion  Condition.  To  the  extent 
applicants  attack  the  "CD"  reduction/ 
conversion  condition  as  sanctioning 
abrogation  of  their  contracts  with  their 
firms  sales  customers,  they 
misimderstand  the  operation  of  Order 
No.  436.  The  Commission  made  clear  in 
Order  No.  436  that  the  choice  to  provide 
transportation  service  on  a  self- 
implementing  basis  or  under  a  blanket 
certificate  is  purely  the  pipeline's  choice, 
and  the  Commission  is  not  mandating 
what  that  choice  is. 

What  Order  No.  436  does  provide, 
however,  is  that  if  a  pipeline  provides 
self-implementing  or  blanket 
transportation,  it  must  also  offer  its  firm 
sales  customers  an  opportunity  to  adjust 
their  sales  service  agreements  over  a 
phased  period  to  take  advantage  of  the 
resulting  new  opportunities  for 
transportation  services.  The 
Commission  notes  that  data  on  file  at 
the  Commission  and  reproduced  at 
Exhibit  D  of  Order  No.  436  indicates  that 
the  overwhelming  majority  of 
transportation  arrangements  undertaken 
on  behalf  of  local  distribution 
companies  in  the  first  six  months  of  1985 
have  been  for  partial  requirements 
customers  with  alternate  pipeline 
suppliers  and  not  for  full  requirements 
customers  supplied  solely  by  one 
pipeline.  While  the  refusal  to  transport 
for  full  requirements  customers  may  also 
be  due  to  refusal  by  pipelines  to 
transport  gas  that  would  displace  their 
sales,  it  is  nevertheless  clear  that  firm 
sales  service  agreements  inhibit  the 
ability  of  full  requirements  customers  to 
choose  from  among  a  portfolio  of  gas 
supplies. 

Firm  sales  customers  are  bound  by 
their  firm  sales  entitlements  to  pay  for 
the  pipeline  capacity  set  aside  for  those 
entitlements,  regardless  of  whether  it  is 
used.  Full  requirements  customers,  of 
course,  purchase  all  of  their  gas 
requirements  from  a  single  pipeline. 
Partial  requirements  customers  and 
most  direct  users  are  not  bound  to 
purchase  their  full  requirements  from 
one  pipeline,  and  therefore  have  more 
flexibility  to  purchase  gas  elsewhere, 
either  from  another  pipeline  or  directly 
in  the  field  under  a  transportation 
arrangement  with  their  pipeline- 
supplier. 


Order  No.  436  found  that  sole-supplied 
firm  sales  customers  would  not 
realistically  be  as  able  as  partical 
requirements  customers  to  enjoy  the 
benefits  of  non-discriminatory 
transportation  services  unless  they  were 
able  to  adjust  their  sales  entitlements 
with  their  pipeline  suppliers. 

In  fact,  the  Commission  concludes 
that  firm  sales  customers,  especially 
small  municipal  systems,  without  the  CD 
reduction/conversion  condition,  would 
be  denied  the  most  important  tool 
available  to  them  to  compete  with 
interstate  pipelines  seeking  to  by-pass 
them  and  transport  gas  directly  to  end- 
users:  the  ability  to  obtain  firm 
"booked"  transportation  capacity  on  the 
pipeline  in  order  to  acquire  suppliers 
that  will  enable  them  to  compete. 

Otherwise,  the  enormous  flexibility  of 
transportation  under  a  NGA  section  7 
blanket  certificate  would  permit 
pipelines  to  squeeze  market  share  from 
LDCs.  while  denying  those  LDCs  the 
same  flexibility  to  keep  their  customers 
by  providing  firm  self-implementing 
transportation  service  under  section  311 
of  the  NGPA.  Thus,  the  CD  reduction/ 
conversion  condition  is  an 
indispensable  element  of  non- 
discriminatory access  to  transportation. 

Furthermore,  the  CD  reduction/ 
conversion  condition  is  just  that,  a 
condition  on  the  flexibility  provided  to 
interstate  pipelines  under  the  new 
transportation  services  authorized  by 
Order  No.  436.  In  return  for  accepting 
this  condition,  pipelines  obtain  a  "two- 
way  street"  of  benefits  under  Order  No. 
436,  such  as  the  expanded  eligibility  of 
gas  categories,  shippers  and  terms  of 
transactions  for  self-implementing  or 
blanket  certificate  transportation. 

On  the  other  hand,  in  return  for 
exercising  their  conditional  right  to 
reduce  or  convert  CDs,  firm  sales 
customers  must  be  willing  to  agree  to  a 
commensurate  adjustment  in  the 
certificated  obligation  of  their  pipelines 
to  provide  them  with  sales  service  under 
the  CDs.  This  necessarily  means  that 
they  must  assume  some  of  the  supply 
risks  previously  borne  by  the  pipelines. 

The  Commission  intends  the  CD 
reduction/conversion  condition  to 
provide  full  requirements  customers  the 
same  opportunity  to  choose  among 
natural  gas  suppliers  that  the  Order  No. 
380  minimum  bill  rule  provides  partial 
requirements  customers."  However,  as 
under  the  minimum  bill  rule,  the, 
exercise  of  the  conditional  rights  does 
not  prejudge  the  determination  in 
individual  rate  cases  of  the  appropriate 


choice  but  to  participate,  notwithstanding  the  legal 
and  operational  disadvantages."). 


'•  See  Wisconsin  Gas  Co.  v.  VERC  No.  Bt-1358 
(DC.  Cir.  1985).  slip  op.  at  3ft-39. 43. 
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allocation  of  risks  and  revenue 
responsibilities  attributable  to  the 
exercise  of  those  rights.  Under  Order 
No.  436.  each  pipeline  subject  to  a  CD 
reduction  or  conversion  will  continue  to 
be  able  to  file  with  the  Commission,  as 
appropriate,  new  rates  to  reflect  the 
resulting  adjustments  in  revenue 
responsibility. 

In  the  first  year,  no  CD  reduction 
rights  become  effective  before  a  pipeline 
has  filed  new  rates.  In  subsequent  years, 
a  pipeline  may  specify  a  single  date  by 
which  customers  must  give  notice  of 
their  CD  reductions  in  order  that  the 
pipeline  may  plan  its  rate  filings 
accordingly.  The  CD  conversion  option 
is  available  at  any  time  during  the  year, 
upon  60  days'  notice  by  the  LDC. 

Thus.  Order  No.  436  leaves  entirely  to 
determination  in  future  rate  cases  the 
appropriate  allocation  of  risks,  including 
the  rate  of  return  and  revenue 
responsibility,  among  a  pipeline  and  its 
customers  exercising  CD  reduction  or 
conversion  rights. 

The  Commission  rejects  those 
petitions  which  allege  the  CD  reduction/ 
conversion  condition  would  abrogate 
contracts.  Order  No.  438  clearly  permits 
CDs  to  be  reduced  or  converted  only  if  a 
pipeline  chooses  to  provide  Order  No. 
436  transportation  services;  every 
pipeline  remains  free  to  choose  to 
provide  such  services  or  instead  provide 
other  services  not  subject  to  the  CD 
reduction/conversion  condition,  such  as 
transportation  or  sales  service  under  an 
individual  certificate  pursuant  to  section 
7(c)  of  the  NGA. 

The  Commission  rejects  those 
applications  for  rehearing  which  assert 
that  the  Commission  may  not  impose  the 
CD  reduction/conversion  condition 
except  after  a  finding  that  current  CDs 
are  unjust  and  unreasonable  under 
section  5  of  the  NGA.  The  Commission 
does  not  doubt  it  has  the  authority  under 
section  5  to  do  so.  The  Commission  need 
not  do  so  here,  because  Order  No.  436 
makes  clear  that  CD  reduction/ 
conversion  rights  are  imposed  as  a 
condition  under  sections  7(e)  of  the 
NGA  and  311(c)  of  the  NGPA,  not  as  a 
mandate  under  section  5  of  the  NGA. 

For  the  same  reason,  the  Commission 
rejects  the  argument  that  the  condition 
constitutes  an  unlawful  delegation  to 
private  parties  of  its  authority  to  set 
rates  under  section  4  or  to  condition 
certificates  under  section  7.  Order  No. 
436  cleariy  limits  CD  reduction  and 
conversion  to  a  condition  which  a 
pipeline  is  free  to  accept  or  reject  as  an 
element  of  its  mix  of  sales  and 
transportation  services.  The 
Commission  clearly  has  the  authority  to 


impose  this  condition  generically.  '* 
Moreover,  the  conditions  are  a 
transitional  tool  only  and  will  not  apply 
to  agreements  entered  into  after  the 
effective  date  of  the  rules.  See 
§24&10(b). 

Finally,  the  condition  is  not  legally 
infirm  because  it  would  affect  sales 
service  agreements  filed  with  the 
Commission  in  connection  with  initial 
rates  contained  in  certificates  previously 
issued  under  section  7  of  the  NGA.  The 
Commission  is  not  amending  previously- 
issued  sales  certificates  or  retroactively 
adjusting  initially-certificated  rates;  it  is 
merely  imposing  a  condition  on 
transportation  service  which  a  pipeline 
may  or  may  not  choose  to  offer. 

That  this  condition  may  be  exercised 
so  as  to  affect  initially  certificated  rates 
or  previously  certificated  sales  service  is 
left  to  determination  if  and  when  the 
conditional  rights  are  exercised  and  new 
rates  are  filed.  However,  the 
Commission's  ability  to  may  affect  sales 
service  agreements  through  its  section  7 
conditioning  authority  is  without 
doubt. »' 

b.  Reasonableness  of  Non- 
discriminatory Access  Condition.  The 
Commission  also  rejects  the  contention 
that  the  non-discriminatory  access 
condition  constitutes  "economic 
coercion"  and  therefore  is  not  a 
reasonable  condition  imder  section  7  of 
the  NGA. 

When  stripped  of  its  rhetorical  weight 
the  "economic  coercion"  alleged  by 
applicants  is  no  more  than  the 
competitive  pressures  which  already 
exist  in  natural  gas  markets.  Interstate 
pipelines  argue  that  they  will  be  forced 
to  provide  Order  No.  436  transportation 
merely  because  (1)  other  pipelines  are 
providing  the  same  services,  or  (2) 
pipeline  customers  are  requesting  the 
services." 

Thus,  interstate  pipelines  appear  to  be 
arguing  that  the  Commission  has 
committed  legal  error  by  not  including  in 
Order  No.  436  some  sort  of  exemption  or 
immunity  from  competition  with  other 
pipelines  who  choose  to  offer 
transportation  services  or  pipeline 
customers  who  request  such  services  on 
a  non-discriminatory  basis. 

The  Commission  not  only  rejects  this 
definition  of  "economic  coercion,"  it 
finds  that  a  change  in  the  non- 


••  Id.  54-56.  I- 

' '  Atlantic  Refining  Co.  v.  PSC  of  New  York.  360 
U.S.  378  (1969h  FPC  v.  Transcontinental  Gas  Pipe 
Line  Corp..  385  US.  1  (ISCO). 

"See  INCAA  at  13. 16;  Natural  Gas  Pipeline  Co. 
of  America  at  23:  Transcontinental  Gas  Pipeline 
Corp.  (Transco)  at  7-8;  but  see  Department  of 
Energy  (DOE)  at  4-5  (criticizing  the  Order  No.  436 
transitional  "provisions  [that)  allow  pipelines  an 
opportunity  to  maintain  many  of  their  current 
transportation  services  for  up  to  two  years  before 
meeting  the  requirements  of  the  open  access  rule."). 


discriminatory  access  condition  which 
would  have  the  effect  of  granting  any 
pipeline  an  exclusive  franchise  to 
provide  self-implementing  or  blanket 
certificate  transportation  to  any 
particular  class  of  customers  would 
violate  the  Natural  Gas  Act  and  the 
Natural  Gas  Policy  Act  of  1978. 

Sections  4  and  5  of  the  NGA  prohibit 
unduly  discriminatory  or  perferential 
practices,  and  section  7(g)  of  the  NGA 
makes  clear  that  certificates  issued  by 
the  Commission  are  not  required  to  be 
exclusive.  Section  311  of  the  NGPA  was 
expressly  intended  by  the  Congress  to 
encourage  the  free  movement  of  gas  on 
a  self-implementing  basis,  and  carving 
out  exclusive  service  areas  for  pipehnes 
providing  section  311  services  would 
directly  contradict  that  Congressional 
purpose." 

The  Commission  believes  that  the 
allegation  by  some  applicants  that  the 
non-discriminatory  access  condition  is 
involuntary  because  the  Commission's 
review  of  individual  section  7(c) 
applications  is  not  as  timely  as  its 
review  of  blanket  certificate 
applications  reflects  considerable 
misimderstanding.  The  Commission  has 
made  very  clear  its  intention  to  carry 
out  its  mandates  under  the  NGA  and  the 
NGPA  to  process  the  Commission's 
caseload  in  an  efficient  and  timely 
manner  consistent  with  the  procedural 
rights  of  aJl  parties.  While  blanket 
certificates  offer  the  considerable 
advantage  of  authorizing  individual 
transactions  in  expeditious  fashion,  the 
consideration  afforded  application  for 
the  certificate  itself  is  equivalent  to  that 
given  other  section  7(c]  applications. 
Nevertheless,  in  separate  orders  issued 
prior  to  the  effective  date  of  Order  No. 
436,  the  Commission  made  clear  that  it 
expects  that  applications  for  individual 
section  7(c)  transportation  certificates 
will  be  processed  on  a  timely  basis  and 
may  be  determined  on  a  delegated  basis 
by  the  Director  of  the  Office  of  Pipeline 
and  Producer  Regulation  where 
unopposed.^"  These  delegated  orders 
may  be  issued  in  a  timely  manner 
following  completion  of  the  public  notice 
period  and  staff  review.  In  fiscal  year 
1985,  the  Director  of  OPPR  issued  211 
orders  in  an  average  of  125  days  from 
receipt  to  completion,  involving 
individual  section  7  pipeline  certificates 
for  construction  and  operation, 
transportation,  sales,  and  abandonment. 


"  Committee  on  interstate  and  Foreign 
Commerce.  Report  on  H.R.  8831.  "National  Energy 
Act"  duly  19.  1977)  at  92-BS. 

">  ANR  Pipeline  Company,  DocLet  No.  CPe&-«21. 
CP85-674.  CPe&-7l3.  CP86-714.  Ord«r  Setting  Case 
for  Hearing  and  Denying  Temporary  Authorization 
and  Stay  (October  31, 1985). 
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It  must  be  recognized  that  this  time 
period  included  the  notice  period, 
requests  for,  and  receipt  of, 
supplemental  information,  and  in  some 
instances  the  resolution  of  protests. 
These  orders  represented  35  percent  of 
the  total  pipeline  certificate  orders 
issued  during  the  same  period  covering 
similar  proposals. 

On  the  other  hand,  the  Commission 
has  also  made  clear  that,  under  comi 
precedents,  where  intervening  parties 
raise  material  issues  of  fact,  the 
Commission  will  set  an  individual 
section  7(c)  application  for  hearing 
under  the  Natural  Gas  Act.  For  example, 
the  Commission  notes  that  this  same 
standard  applies  to  individual 
transactions  authorized  under  blanket 
transportation  certificates;  the 
Commission's  regulations  require  that 
such  transactions  be  converted  to 
individual  section  7(c]  applications  // 
protested  during  the  120-day  automatic 
authorization  period  and  the  protest 
cannot  be  resolved.  The  Commissioo 
also  notes  that  the  NGPA  does  not 
provide  a  right  to  pipelines  to  provide 
self-implementing  transportation  under 
section  311;  it  merely  provides  that  the 
Commission  may  authorize  such 
transportation  uiider  such  terms  and 
conditions  as  it  may  believe  necessary. 

Finally,  the  Comnussion  notes  that  132 
individual  section  7(c}  certificate 
applications  or  authorization  or 
amendments  to  prior  authorizations 
were  filed  at  the  Commission  between 
October  15, 1985,  and  November  15. 
1985.  The  Commission  considers  that  it 
has  adequate  resources  to  process  these 
applications  on  a  timely  basis  in  fiscal 
year  1986,  and  also  has  adequate 
flexibility  within  its  overall  resources  to 
respond  to  such  future  filings.  For  this 
reason,  the  Commission  rejects  the 
allegation  that  individual  section  7(c) 
certificates  are  not  a  realistic  alternative 
to  transportation  under  a  trianket 
certificate  or  transportation  under  self- 
implementing  authority.  This  finding  is 
based  not  only  on  the  Commission's 
caseload  data,  but  also  on  the  fact  that 
Order  No.  436  does  no  more  than  codify 
the  Natural  Gas  Act's  requirement  that 
rates  and  practices,  such  as  access  to 
transportation  and  levels  of  contract 
demand,  must  be  just  and  reasonable 
and  not  unduly  discriminatory  or 
preferential.  This  requirement  applies 
equally  to  both  Order  No.  436 
transportation  and  to  transportation 
under  an  individual  section  7(c) 
certificate. 

2.  The  Commission's  Policies  on  Take- 
or-Pay 

The  majority  of  pipeline  and  local 
distribution  company  applicants  allege 


error  in  the  failure  of  the  Commission  to 
condition  producer  access  to  non- 
discriminatory transportation  on  take- 
or-pay  relief. 

In  the  alternative,  these  applicants 
assert  that  Order  No.  436  is  arbitrary 
and  capricious  to  the  extent  it  provides 
for  non-discriminatory  access  and  CD 
reduction/conversion  conditions 
without  at  the  same  time  "resolving"  the 
liability  of  pipelines  under  take-or-pay 
clauses  in  their  so-called  "problem" 
contracts  with  producers. 

This  is  error,  applicants  say,  because 
non-discriminatory  access  and  CD 
reduction/conversion  would  e^qxue 
pipelines  to  displacement  oi  their  own 
gas  sales  by  gas  bought  directly  in  the 
field.  In  turn,  they  say,  displacement  of 
their  own  gas  sales  by  gas 
transportation  would  increase  the 
pipelines'  take-or-pay  liability  with  their 
producers  for  gas  not  taken  under  long- 
term  contracts.  Thus,  they  conclude. 
Order  No.  436  does  not  adequately 
address  this  take-or-pay  exposure  and, 
therefore,  is  arbitrary  and  capricious. 

A  fundamental  criticism  of  Order  No. 
436  made  by  virtually  all  interstate 
pipelines  and  by  many  of  their 
customers  is  that  the  Conmiission  has 
not  dealt  in  the  desired  way  with  non- 
market  responsive  contracts  between 
producers  and  pipelines.  The  criticism 
was  put  succinctly  by  the  American  Gas 
Association  (AGA)  (at  4): 

The  iMue  it  really  bargaining  power.  The 
Commission  is  decreasing  pipeline  bargaining 
power,  but  increasing  producer  bargaining 
leverage  by  requiring  pipelines  to  transport 
unconditionally  for  producers  and  by 
allowiog  unilateral  producer  abandonments 
undernew  82.77. 

AGA  further  sununarized  the  criticism 
of  a  number  of  companies  '*  when  it 
asserted  (at  8)  that: 

The  noD-diftcriminatory  access  proviuons 
of  new  transportation  S§  284.d(b)  and 
284.9(b),  plus  new  i  ZT7  on  expedited 
abandonment,  take  away  a  pipeline's  only 
tools  for  renegotiating  these  contracts. 

All  this  means  is  that  the  company 
management  must  evaluate  its  business 
options.  A  pipeline  may  determine  that 
certain  of  its  existing  business 
arrangements  make  participation  in  the 
new  rules  imwise  or  imdesirable.  The 


"  See  also.  e^g..  applicationi  of  Nortfawest 
Pipeline  Company,  at  20  (pipeline  access  to 
transportation  systems  is  really  a  pipeline's  only 
trading  card  in  seeking  to  renegotiate  producer 
contracts):  Tennessee  Gas  Transmission,  at  6 
(offering  of  transportation  services  in  exchange  for 
contractual  concessions  are  the  pipeline's  "primary 
bargaining  leverage  against  the  producer"):  and 
Natural  Gas  Pipe  Une  Company  of  America,  at  17 
(it  is  imperative  for  FERC  to  assist  pipelines  i>y 
providing  them  "trading  chips"  in  dealing  with 
producers,  including  conditioning  producers'  acceas 
to  the  interstate  system). 


pipeline  might  wish,  prior  to  committing 
to  the  new  rules,  to  alter  any  of  a 
number  of  its  existing  bosinem 
arrangements,  including,  to  give  but  • 
few  examples,  the  extent  of  its 
leveraged  capital  structure,  the  extent  of 
its  non-pipeline  business  interests  or  its 
'existing  contracts  with  producers. 
Nothing  in  Order  No.  436  precludes  a 
company's  management  from  deferring 
participation  until  after  these  existing 
arrangements  are  modified. 

In  essence,  these  applicants  are 
asserting  that  their  "primary"  or  "only" 
tool  for  modifying  contracts  with 
producers  is  the  ability  to  deny  access 
to  interstate  transportation  or  to  utilize 
the  abandonment  procedures  imder  a 
Federal  law  to  deny  a  producer  the 
ability  to  move  gas  to  market 

The  Commission  rejects  these 
assertions  concerning  the  effect  of  Order 
No.  436.  and  furthermore  finds  that 
conditioning  producer  access  on  take-or- 
pay  relief  would  be  inconsistent  with 
the  non-discrimination  requirements  of 
both  Order  No.  436  and  the  Natural  Gas. 
Act. 

It  is  obvious  that  pipelines  have  been 
successfully  using  section  311  and  end- 
user  transportation  to  c^set  declines 
which  have  already  occurred  in  their  gas 
sales. ^^  It  is  also  clear  that  local 
distribution  companies,  the  prime  users 
of  self-implementing  transpmlatiaa 
senices,  look  on  such  services  as  an 
opportunity  to  supplement,  not  replace, 
the  security  of  their  agreements  with 
pipelines  for  firm  sales  services  at  times 
of  peak  demand,  in  other  words,  LDCs 
lo(A  on  gas  transportation  as  one  tool  to 
supplement  their  on-peak  firm  sales 
revenues  with  revenues  from 
intermptible  sales  to  oR^-peak  users. 

The  reason  for  this  is  made  obvious 
by  the  comments  filed  in  this  docket  by 
the  AGA.  AGA  demonstrated  that  the 
decline  in  gas  sales  demand  between 
1980  and  1985  is  not  due  to  reductions  in 
peak  demand  but  to  declines  in  off-peak 
demand  by  industrial  users.  This  is 
confirmed  by  data  filed  with  the 
Commission  by  pipelines  in  ¥£RC  Form 
No.  16.  The  Form  No.  16  data  indicates 
that  the  sales  load  factors  of  most 
interstate  pipelines  have  declined  since 
1960  and  are  at  historically  low  levels.  ** 


"See  '"Voluntary  Carriage  Thrtmgh  Midyear 
198S."  Interstate  Natural  Gas  Association  of 
America  (Niovember  1965)  at  1-3  ("Strong 
transportation  growth  offset  sales  declines  during 
the  second  quarter  of  1985.    •  •  •  This  increase  has 
occurred  despite  sizable  declines  in  the  pipelines' 
traditional  sales  busineas.")- 

"See  Comments  of  AGA  at  Z3.  Attaciment  A. 
See  also  Final  Rule.  SO  FR  42413  (Oct.  B.  1986). 
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If  LDCs  exercise  their  option  to 
convert  or  reduce  finn  sales  service  at 
times  of  peak  demand,  the  Commission 
considers  it  more  likely  that  they  will 
either  convert  to  firm  transportation  on 
the  same  pipeline,  or  else  free  up 
underutilized  capacity  under 
uneconomic  CDs  for  use  by  other 
customers  on  the  same  pipeline.  In 
either  case,  the  pipeline  may  actually 
increase  throughput  and,  therefore,  gain 
the  net  beneBts  of  spreading  its  fixed 
costs  over  greater  units  of  gas  service. 

In  the  situation  where  an  LOC 
actually  displaces  the  pipeline's  own 
system  supply  gas,  the  Conunission 
believes  that  the  pipeline's  revenues 
from  sales  may  not  necessarily  decline 
and  may  in  fact  increase.  This  is 
because  the  LDC  is  unlikely  to  switch  to 
transportation  unless  it  can  obtain  gas 
supplies  cheaper  than  the  pipeline's  own 
system  supply.  To  that  extent,  the 
pipeline  will  be  competing  with  itself  as 
both  merchant  and  transporter,  and 
therefore  will  seek  to  adjust  its  gas 
purchasing  practices  so  as  to  lower  its 
weighted  average  cost  of  gas  to  all 
customers.  If  it  does  so,  it  stands  to  gain 
additional  sales  revenues  overall,  as  it 
competes  with  other  pipeline  -,  and  other 
fuel  sources  for  new  customers. 

However,  in  the  unlikely  case  that  a 
pipeline  is  unable  or  unwilling  to  seek  to 
compete  for  its  own  sales  customers 
who  switch  to  transportation,  the 
Commission  rejects  the  assertion  that 
the  pipeline  would  necessarily  bear  the 
risk  of  increased  take-or-pay  liability 
under  its  contracts  with  producers. 

As  Order  No.  436  demonstrated  at 
Exhibit  O,  take-or-Pay  prepayments 
included  by  pipelines  in  rate  base  have 
remained  stable  or  declined  slightly 
between  1982  and  1985,  despite  the 
nearly  200  percent  increase  in  pipeline 
transportation  for  LDCs  and  end  users, 
and  the  continuing  decline  in  pipeline 
sales  during  the  same  period.  Although 
take-or-pay  prepayments  are  in  most 
cases  less  than  a  pipeline's  potential 
take-or-pay  liability,  such  prepayments 
do  indicate  the  actual  experience  of  the 
industry  over  the  last  few  years.  This 
actual  data  should  be  considered  in 
contrast  with  various  theoretical 
projections  of  such  potential  liability. 

In  addition,  the  Commission  makes 
clear  here  what  it  intended  in  Order  No. 
436:  nothing  in  Order  436,  including  the 
non-discriminatory  access  and  CD 
reduction/conversion  conditions,  is 
intended  td  affect  the  rights  of  parties  to 
gas  supply  contracts  between  pipelines 
and  their  suppliers,  nor  to  affect  the 
existing  jurisdiction  of  state  and  local 
agencies  over  the  production  and 
conservation  of  natural  gas.  Thus,  to  the 
extent  an  LDC  or  end-user  contracts 


with  pipelines  for  transportation 
services  under  Order  No.  436,  nothing  in 
Order  No.  436  is  intended  to  abridge  the 
rights  and  obligations  regarding  take-or- 
pay  liabilities  under  contracts  between 
those  pipelines  and  their  suppliers. 

To  the  extent  these  rights  and 
obligations  are  renegotiated  or  become 
the  subject  of  litigation,  the  non- 
discriminatory access  and  CD 
reduction/conversion  conditions  are  not 
intended  to  affect  such  renegotiations  or 
litigation.  To  the  extent  a  pipeline  in  fact 
incurs  additional  take-or-pay  liability 
due  to  transportation  services  under 
Order  No.  436,  nothing  in  Order  No.  436 
is  intended  to  preclude  the  Commission 
from  determining  the  appropriate 
allocation  of  revenue  responsibility 
among  the  pipeline  and  its  customers  in 
an  individual  rate  case  filed  to  reflect 
the  adjustments  in  sales  and 
transportation  service.  Thus,  Order  No. 
436  leaves  to  individual  rate  cases  the 
determination  of  whether  a  pipeline,  or 
its  customers,  or  both,  will  bear  any  risk 
or  revenue  responsibility  for  actual  take- 
or-pay  expenditures. 

Finally,  the  Commission  rejects  the 
argument  that  Order  No.  436  fails  to 
"adequately  deal"  with  take-or-pay 
problems.  Part  B  of  Order  No.  436 
reaffirms  the  April  10, 1985,  Statement  of 
Pohcy  issued  by  the  Commission  on 
take-or-pay  "buy-outs"  negotiated  by 
pipelines  and  producers.  Part  B  was 
adopted  in  the  final  rule  in  lieu  of  the 
more  specific  presumption  of  prudence 
for  certain  specified  take-or-pay 
settlement  costs  proposed  in  the  Notice 
of  Proposed  Rulemaking.  This  more 
specific  proposal  was  unanimously 
rejected  as  inadequate  by  the 
overwhelming  majority  of  interstate 
pipeline  commenters  and  producer  and 
LDC  commenters  as  well. 

For  this  reason,  the  Commission  in 
Part  B  of  the  final  rule  reaffirmed  the 
take-or-pay  policy  statement  and 
adopted  a  new  policy  statement  on 
expedited  producer  abandonment.  This    ' 
new  policy  statement  provides  that  the 
Commission  will  expeditiously  review 
unopposed  applications  for 
abandonment  of  gas  subject  to  take-or- 
pay  relief  or  substantially  reduced 
takes.  In  the  latter  case,  even  where 
take-or-pay  relief  is  not  an  express 
element  of  the  abandonment 
application,  the  abandonment  and  sale 
of  the  gas  elsewhere  may  make 
available  to  former  pipeline  purchasers 
the  usual  contract  remedies  against  the 
producer  for  mitigation  of  damages, 
including  mitigation  of  take-or-pay 
obligations. 

The  Commission  notes  with  interest 
the  study  on  high-cost  gas  contracts 
appended  to  AGA's  petition  for 


rehearing.  This  appendix  indicates  the 
bulk  of  high-cost  "problem"  contracts 
without  "market-outs"  may  be  those 
entered  into  prior  to  1982  involving 
offshore  gas  regulated  under  NGPA 
section  102.  To  this  extent.  Order  No. 
436  as  well  as  a  recent  order  of  the 
Commission  **  indicate  that  producers  of 
such  gas  will  not  be  granted  blanket 
transportation  authority  independent  of 
that  provided  by  pipelines  on  a 
voluntary  basis  under  Order  No.  436. 
Producers  of  such  gas  may  be  able  to 
obtain  blanket  authority  to  abandon 
their  service  obligations  to  pipelines  and 
sell  such  gas  elsewhere.  However, 
voluntary  release  of  such  ga&  may  be  the 
subject  of  take-or-pay  negotiations.  In    - 
fact.  Order  No.  436  positively 
encourages  on-going  and  potentially 
successful  private  negotiations  between 
the  parties  regarding  their  take-or-pay 
rights  and  obligations,  such  as  the  recent 
contract  settlement  between  Columbia 
and  its  customers  and  suppliers." 

Finally,  regardless  of  whether  these 
three  assertions  by  petitioners  are  true 
or  not,  the  Commission  declines  to 
condition  producer  access  for  another 
reason:  conditioning  producer  access  on 
take-or-pay  relief  would  be  patently 
inconsistent  with  the  non-discriminatory 
access  requirements  of  Order  No.  436  as 
well  as  sections  4  and  5  of  the  NGA. 

Where  a  willing  producer-seller  and  a 
willing  buyer  agree  to  a  contract  for  the 
sale  of  gas,  it  would  be  unduly 
discriminatory  for  a  pipeline  to  refuse  to 
provide  transportation  service  for  the 
gas  under  Order  No.  436,  merely 
because  the  producer  and  pipeline 
cannot  agree  on  take-or-pay  relief  in 
another  contract.  Such  a  refusal  would 
discriminate  not  only  against  the 
producer-seller,  but  also  against  the 
willing  buyer  who  has  never  been  a 
party  to  the  take-or-pay  contract  in  the 
first  place. 

Moreover,  nothing  precludes  any  gas 
shipper,  whether  end-user,  LDC,  or 
independent  broker,  from  negotiating  on 
its  own  behalf  a  condition  in  a  "self- 
help"  gas  sales  contract  which  would 
require  the  producer-seller  to  grant  take- 
or-pay  relief  to  the  shipper's  pipeline 
supplier  before  the  shipper  takes 
delivery  of  the  gas.  This  is  especially 
true  where  the  shipper  is  attempting  to 
purchase  gas  supplies  that  are  currently 
under  contract  to  a  pipeline,  but  are  not 


**Tenneco  Oil  Co.,  et  oL  Order  Permitting  and 
Approving  limited  Term  Abandonments  and 
Granting  Certificates.  Docket  No.  085-633-000,  et 
al.  (Oct.  29, 1985). 

^See  also  "Columbia  Gas  Says  4  Suppliers 
Reduced  Prices,"  Wall  Street  Journal,  November  12, 
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being  taken  becaese  of  the  pipeline's 
reduced  need  for  those  gas  supplies. 

For  all  these  reasons,  the  Commission 
declines  to  conditicni  producer  access  to 
non-diaciimiiiatory  transportation  on 
take-or-pay  relief. 

rv.  Discussion  of  Transportation  Issues 
(18  CFR  Part  284) 

A.  Noa-Discriminatory  Access  Under 
§§  284^b)  and  2a43(b) 

1.  Legal  Authority  Under  NGA  Section 
7{e) 

In  Order  No.  436.  IV.  A.,  the 
Commission  defended  the  non- 
discriminatory access  condition  against 
attacks  that  it  equates  with  the 
imposition  of  mandatory  carriage 
requirements  by  explaining  that  the 
requirement  that  pipelines  transport 
natural  gas  without  undue 
discrimination  is  only  "a  condition  on 
the  certification  or  authorization  of 
certain  self-implementing  transportation 
services  which  a  pipeline  may 
voluntarily  choose  to  perform  or  not" 

Some  applicants  believe  that  the 
mandatory  nature  of  the  decision  to 
provide  triuisportation  services  under 
Order  No.  438  is  further  emphasized  by 
the  Commission's  "threats"  regarding 
the  adverse  consequences  of  a  refusal  to 
provide  transportation  services  under 
Order  No.  436.  [See  Tennessee  Gas 
Pipeline  at  p.  7,  NGPL  at  p.  25,  Texas 
Gas  Transmission  at  pp.  20-21.)  These 
applicants  cite  the  Commission's 
statements  in  Order  No.  438  that  it  "fully 
intends  to  closely  scrutinize  projected 
levels  of  service  and  rates  of  return  filed 
in  rate  cases  as  a  means  of  assuring  that 
pipelines  bear  their  fair  share  of  the 
risks  of  maintaining  pipeline 
throughput"  (Order  No.  436  at  IV.  A.) 
and  that  the  Commission  intends  to 
establish  imputed  sales  levels  and  to 
remove  underutilized  facilities  from 
pipelines'  rate  bases  as  incentives  for 
pipelines  to  offer  transportation  services 
to  maintain  pipeline  throughput 

Further,  as  noted  by  NGM.  (at  p.  25), 
there  is  no  guarantee  that  non- 
discriminatory access  conditions  will 
not  be  attadied  to  certificates  issued  in 
traditional  section  7  proceedings,  as  the 
Commission  indicated  in  Order  No.  436 
(at  IV.  A.)  that  it  might  on  a  case-by- 
case  basis. 

Several  applicants  emphasize  that 
only  Congress  can  impose  conunon 
carrier  status  upon  contract  carriers  *• 


and  that  Congress  has  consistenUy 
refused  to  require  mandatory  carriage  or 
to  impose  common  carrier  status  on 
natural  gas  pipelines,  as  recognized  by 
the  Commission  in  Order  No.  436  (at  FV. 
A.).*^  Tennessee  Gas  Pipeline  notes  that 
in  hearings  on  HJL 11662,  a  predecessor 
to  the  bill  that  became  the  Natu]:3l  Gas 
Act  of  1938,  Congressman  Cole  and 
Dozier  A-Devane,  Solicitor  of  the 
Federal  Power  Commission,  clearly 
stated  that  natural  gas  pipelines  would 
not  be  conunon  carriers: 

MR.  COL£:  Where  you  Rnd  a  line  is  not 
transporting  gas  to  its  fullest  capacity,  the 
idea  is  to  compel  that  line  to  tai^e  gas  fhini 
anyone  in  the  field  where  the  pipeline  gets  its 
gas? 

MR.  EKVANE:  There  is  no  provision  in 
here  which  gives  the  Commisaion  the 
authority  to  make  them  take  gas,  no:  tiiey 
would  have  to  have  availalrie  at  the  source 
sunicient  gas  to  £ill  the  pipeline  to  its 
capacity. 

MR.  COLE:  They  are  not  made  common 
carriers. 

MR.  DEVANE:  No;  not  the  gas  pipelines." 

As  evidence  of  Congressional 
reluctance  to  impose  common  carriage 
requirements  on  pipelines,  several 
petitioners  ^  point  out,  as  discussed 
below,  that  in  section  602(b)(2)  of  the 
NGPA.  the  Congress  specifically 
provided  that 

Common  Carriers — No  person  shall  be 
subject  to  regulation  as  a  common  carrier 
under  any  provision  of  Federal  or  State  law 
by  reason  c4  any  transportation  .  .  . 

(2)  Authorized  by  the  Commission 
under  section  311(a)  of  this  Act. 

Further  the  applicants  emf^size  that 
the  only  instances  in  which  Congress 
has  empowered  an  agency  to  require 
natural  gas  pipelines  to  render  iservices 
are  (1)  the  Outer  Continental  Shelf 
Lands  Act  of  1978,  42  U.S.C.  1334  (e)  and 
(f),  which  requires  that  pipelines 
authorized  to  transport  OCS  gas  provide 
transportation  on  a  non-discriminatory 
basis;  and  (2)  section  7(a]  of  the  Natural 
Gas  Act  which  authorizes  the 
Commission  to  order  a  natural  gas 
company  to  provide  sales  service  to  a 
local  distribution  compeuiy  if  (a)  no 
imdue  burden  is  placed  on  the  natural 
gas  company,  and  (b)  there  is  no 
resulting  impairment  of  the  Company's 
ability  to  render  adequate  service  to  its 
other  customers. 


'*See  Northreni  Natural  at  p.  5.  citing  FCC  v. 
Midwest  Video  Corp..  440  VS.  68S.  702-70S  (1978) 
and  Florida  Power  and  Light  Company  v.  FERC  660 
F.2(l  668  (5th  Cir.  1981). 


"  See,  e.g,  Tennesaee  Gaa  Pipeline  at  p.  S: 
Northern  Natural  at  p.  5;  NGtH.  at  p.  22;  Florida  Gas 
Tranamission  at  p.  14;  and  CIG  at  p.  37. 

"Tennessee  Gaa  Pipeline  at  p.  &  quoting  Roach  S 
Callagiber.  A  Compilolion  of  the  Legislative  History 
(^  the  Natural  Gaa  Act  (1935— )uly  1. 1968)  Part  I,  at 
page  70. 

"See  Tennessee  Gas  Pipeline  at  p.  B:  Northern 
Natural  at  p.  5. 


INGAA  (at  p.  15)  and  CIG  (at  p.  36) 
further  argue  that  the  court's  mandate  in 
the  Maryland  People's  Counsel  v.  FERC 
cases.  761  F.2d  768;  761  F.2d  780;  768 
F.2d  450  p.C  Cir..  1985]  and 
consolidated  case  85-1066  did  not 
require  that  the  Commission  adopt 
regulations  that  indirectly  impose 
common  carriage. 

These  applicants  assert  that  pipelines 
and  their  customers  should  be  permitted 
to  negotiate  transportation  access  on 
terms  that  recognize  the  individual 
circumstances  of  particular  systems. 
There  should  be  some  recognition  of  the 
long-standing  contractual  relationships 
among  the  customers  themselves.  Order 
No.  436  would,  they  assert,  abruptly 
cancel  these  contractural  relationships 
and  cause  cost-shifting  among 
customers.  However,  desirable  the 
objective  of  non-discriminatory 
transportation,  reasonable  latitude 
should  be  permitted  to  pipelines  and 
their  customers  to  work  out 
arrangements  that  would  deariy  pass 
non-discrimination  tests  without  drastic 
economic  consequences  eidier  to  the 
pipeline  or  its  customers. 

In  short  these  appHcations  claim  that: 
(1)  Order  No.  436  is  coercive  and  hence 
in  fact  an  involuntary  program;  (2)  the 
non-discriminatory  access  condition, 
because  it  is  involuntary,  effectively 
mandates  carriage  and  hence  unlawfully 
turns  pipelines  into  common  carriages; 
(3)  the  Commission  erred  in  determining 
that  it  is  per  se  tmduly  discriminatory 
for  a  pipeline  to  refuse  to  transport  gas 
that  displaces  its  awn  sales;  and  (4)  thf 
rate  and  CD  adjustment  conditions  are 
unreasonable. 

The  Commission  considered  most  (rf 
the  argiunents  raised  by  the  applicants 
which  suggest  that  the  Commission 
lacks  legal  authority  to  apply  the  non- 
discriminatory access  condition  to 
interstate  transportation  under  the  NGA 
prior  to  issuing  Order  No.  436.  Further, 
the  Commission  reviewed  the 
requirements  of  the  NGA,. the  legislative 
history  of  the  NGA  and  relevant  case 
law. 

Section  7(e)  of  the  NGA,  which  was 
added  as  an  amendment  to  the  act  in 
1942,  states,  in  pertinent  part,  that 

The  Commission  shaU  have  the  power  to 
attach  to  the  issuance  of  the  certificate  and  to 
the  exercise  of  the  rights  granted  thereunder 
such  reasonable  terms  and  conditions  as  the 
public  convenience  and  necessity  may 
require. 

According  to  the-Supreme  Court 

The  Act  was  so  framed  as  to  afford 
consumers  a  complete,  permanent  and 
effective  IxHid  of  protection  from  excessive 
rates  and  charges  .  .  . 
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.  .  .  bi  view  of  this  framework  in  which  the 
Commission  is  authorized  and  directed  to  act, 
the  initial  certification  of  a  proposal  under 
section  7(e)  of  the  Act  as  being  required  by 
the  public  convenience  and  necessity 
becomes  crucial.  This  is  true  because  the 
delay  incident  to  determination  in  section  5 
proceedings  through  which  initial  certificated 
rates  are  reviewable  appears  nigh 
interminable."* 

Thus,  as  stated  by  the  Commission  in 
Order  No.  436  (at  Section  IV.A.),  the 
Commission's  ceiiificate  and 
conditioning  authority  is  the  means  by 
which  it  effectuates  the  purpose  of  the 
NGA  to  underwrite  just  and  reasonable 
rates  to  the  consumers  of  natiual  gas.'' 
Any  attack  on  a  condition  in  a 
certificate  issued  by  the  Commission 
must  confront  the  well-established 
principle  that  generally  the  Commission 
has  extremely  broad  authority  to 
condition  certificates  of  public 
convenience  and  necessity. 

While  determined  to  use  the  full 
breadth  of  its  section  7  conditioning 
authority  to  end  discriminatory 
transportation  practices  and  thereby 
fulfill  its  obligation  under  sections  4  and 
5,  the  Commission  recognized  that  its 
actions  could  neither  directly  nor 
indirectly  impose  conunon  carrier 
obligations  on  pipelines  in  violation  of 
the  NGA.«  O 


**  Atlantic  Refining  Co.  v.  Public^Service 
Commission  of  New  Yoric.  380  U.S.  378,  388-89 
(1959)  (CATCO). 

"  Id.  at  388. 

"An  Important  factor  in  tlie  Commission't 
determination  that  it  doe*  not  have  the  authority  to 
mandate  common  cariage  was  the  legislative 
history  of  sections  303  and  304  of  Title  UI  of  HJ). 
5423  which  was  introduced  on  February  8, 1935, 
|74th  Congress  1st  Session)  by  Representative  Sam' 
Raybum.  Chainnan  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce. 

Sections  303  and  304  of  H.R.  5423  provided  in 
pertinent  part  (emphasis  added): 

Section  303(a).  It  shall  be  the  duty  of  every 
distributor  to  furnish  natural  gas.  to  exchange 
natural  gas  with,  and  transmit  natural  gat  for  any 
person  upon  reasonable  request  therefor  and  to 
fiimish  and  maintain  such  services  and  facilities  as 
shall  promote  the  customers,  employees,  and  the 
public,  and  shall  be  in  all  respects  adequate, 
efficient  and  reasonable  .  .  . 

Section  304.  Whenever  the  Commission  after 
notice  and  opportunity  for  hearing  finds  such  action 
necessary  or  desiral>te  in  the  public  interest  it  may 
by  order  direct  a  distributor  to  make  additions, 
extensions,  repairs,  or  improvements  to  or  changes 
in  its  facilities,  to  establish  physical  connection 
with  the  facilities  of  one  or  more  persons,  to  permit 
use  of  its  facilities  by  one  or  more  persons,  or  utilize 
ll>e  facilities  of.  sell  natural  gas  to.  purchase  natural 
gas  from,  transmit  natural  gas  for,  or  exchange 
natural  gas  with  one  or /no/ieo//)er perso/u  .  .  . 

.     .  (T]he  Commission  may  prescribe  the  terms 
and  conditions  of  the  arrangement  to  be  made 
between  such  persons,  including  the  apportionment 
of  reimbursement  reasonably  due  to  any  of  them. 

Section*  303  and  304  must  be  read  in  the  context 
of  sectioru  4(b)  and  5(a)  of  the  NGA  as  enacted.  In 
contrast  to  the  affirmative  duty  of  unenacted 
section  303  of  HJi.  4623,  section  4(b]  of  the  NGA 


Further,  the  condition  only  applies 
with  regard  to  each  of  the  individual 
types  of  Order  NO.  436  transportaiton 
sesrvice  offered.  Therefore,  for  example, 
an  interest  pipeline  may  transport  under 
the  Part  284.  Subpart  G  blanket 
certificate  program  without  becoming 
subject,  by  reason  of  such  blanket 
certificate  transportation,  to  an 
obligation  to  provide  service  under 
Subpart  B  of  Part  284  and  vice  versa. 
Further,  the  non-discriminatory  access 
provisions  of  §S  284.8(b]  and  284.9(b] 
per  se  do  not  cover  transportation  tmder 
existing  individual  section  7  certificates 
or  new  individual  section  7  certificates 
filed  outside  of  the  optional  expedited 
certificate  procedure. 

The  Commission  agrees  with  those 
petitioners  that  state  that  the  court's 
mandate  in  Mary/and  People's  Counsel 
V.  FERC.  761  F.2d  768  and  768  F.2d  780 
(D.C.  Cir.  1985),  was  not  intended  to 
require  that  the  Commission  adopt 
mandatory  carriage  regulations.  In  any 
event,  the  Court's  mandate  clearly  did 
judicially  recognize  all  that  is  necessary - 
for  present  purposes,  that  is  the 
Commission  has  the  authority  to  impose 
non-discriminatory  access  conditions  on 
piple  line  transportation." 

The  Commission  determined  that  the 
non-discriminatory  access  conditions  in 
Order  No.  436  did  not  amount  to  a 
"direction"  or  a  "mandate"  to  pipelines 
to  transport  for  others  as  an  "affirmative 
duty"  because  the  condition  is  only  a 
condition.  As  it  stated  in  the  order;  "a 
condition  on  the  certification  or 
authorization  of  certain  self- 
implementing  transportation  services 
which  a  pipeline  may  voluntarily  choose 


flatly  prohibit*  "any  undue  preference  or 
advantage"  and  "any  reasonable  difference"  in 
service  or  as  between  classes  of  service.  In  contrast 
to  the  discretionary  proposed  authority  in 
unenacted  section  304  of  HJI.  5423  to  order 
transportation,  section  5(9)  of  the  NGA  contains  no 
express  authority  to  order  transportation.  Instead, 
section  5  limits  the  Commission  to  fixing 
prospectively  by  order  the  "just  and  reasonable  .  .  . 
rule,  regulation,  practice  or  contract"  to  be 
observed. 

"  In  its  order  on  the  blanket  certificate  program 
(No.  84-1090),  the  court  noted  (761  F  2d  at  780  n.l9) 
that  MPC's  plea  that  blanket  transportation 
certificates  be  conditioned  on  nondiscriminatory 
access  accords  with  the  recommendation  of  ttie 
Department  of  Energy:  'To  achieve  the  benefit*  of  a 
properly  developed  spot  market  for  natural  gas  .  .  . 
FERC  should  use  its  authority  over  natural  gas 
transportation  to  require  pipeline  companies  to 
provide  carriage  on  a  non-discriminatory  basis 
whenever  there  is  idle  pipeline  capacity."  Second 
DOE  Section  123  Report  at  p.  82.  The  court  further 
noted  that  the  Commission  does  not  question  that  it 
has  such  authority,  citing  Tennessee  Gas  Pipeline 
Co.  V.  FERa  680  F.2d  212,  214-15,  (D.C.  Cir.  1982); 
Transcontinental  Gas  Pipeline  Corp.  v.  FERC  589 
F.2d  188, 190  (5lh  Cir.  1979)  (invoking  "the  well- 
established  principle  that  generally  the  Commission 
has  extremely  broad  authority  to  condition 
certincates  of  public  convenience  and  necessity"), 
cert  denied,  445  U.&  915  (1980). 


to  perform  or  not,  strictly  at  its  own 
option."  Thus,  Order  No.  436  does  not 
"direct"  or  "mandate"  a  pipeline  to  do 
anything.  Further,  the  non- 
discriminatory access  condition,  even 
when  accepted  by  a  pipeline  as  part  of 
its  self-implementing  transportation 
program,  does  not  impose  any 
"affirmative  duty"  on  a  pipeline  to 
transport.  It  only  requires  that  when  a 
pipeline  does  choose  to  transport  on  a 
self-implementing  basis,  it  must  provide 
those  transportation  services  in  a  non- 
discriminatory  manner.  Nor  does  the 
condition  cover  all  transportation 
services  and  thus  operate  as  mandatory 
in  effect  A  pipeline  remains  free  to  seek 
authorization  for  other  transportation 
not  covered  by  the  condition  and  the 
Commission  will  review  them  on  a  case- 
by-case  basis.** 

Furthermore,  the  Commission  is  not 
dissuaded  by  the  comparisons  made  by 
several  petitioners  including,  e.g.,  NGPL 
(at  pp.  12,  28]  and  City  of  Willcox, 
Arizona  (at  p.  35),  between  Order  No. 
436  and  the  legislative  proposals  to 
mandate  common-carriage 
transportation  that  have  been 
considered,  but  not  enacted  by  Congress 
over  the  years.  Nor  does  the 
Commission  believe  that  Order  No.  436 
is  inconsistent  with  section  602(b)(2)  of 
the  NGPA,  which  provides  that  no 
person  shall  be  subject  to  regulation  as 
a  common  carrier  by  reason  of  any 
transportation  authorized  under  section 
311(a)  of  the  NGPA.  In  the  first  place, 
the  Commission  notes  that  neither  the 
NGA  nor  the  NGPA  defines  "common 
carrier."  Nevertheless,  the  provisions  of 


■■  Several  petitioners  argue  that  Order  No.  436  is 
similar  to  regulatory  programs  rejected  by  the 
courts  in  Mos*  v.  CAa  430  F.2d  891  (D.C.  Cir.  1970) 
and  Consolidated  Edison  Company  of  New  York  v. 
FPC.  511  P.2d  372.377  (D.C.  Cir.  1974).  The 
Commisston  does  not  l>elieve  these  cases  are 
germane  in  this  instance.  In  Moss  the  Civil 
Aeronautics  Board  failed  to  comply  with  the  public 
notice  and  hearing  requirements  of  (he  Federal 
Aviation  Act  in  prescribing  a  fare  formula  for 
domestic  airlines.  Moreover,  the  court  found  that 
the  formula  actually  amounted  to  a  prescription  of 
rates.  l>ecause  the  Board  admitted  that  the 
pressures  on  carriers  to  file  conforming  rates  was 
"great  if  not  irresistable."  In  a  similar  vein,  the  court 
held  in  Consolidated  Edison  that  if  end-use 
curtailment  plans  were  not  Hied  voluntarily  by 
pipelines  but  were  the  result  of  coercion  by  the 
Federal  Power  Commission  the  plan*  would  t>e 
Invalid,  because  the  Commission  could  not  impose  a 
change  on  an  existing  tariff  without  complying  with 
section  5  of  the  Natural  Gas  Act. 

Neither  of  these  cases  applies  to  the 
circumstances  of  Order  No.  436.  In  the  first  place. 
Order  No.  436  was  issued  in  compliance  with 
applicable  rulemaking  procedures,  which  involved 
extensive  public  participation.  Moreover,  as  the 
Commission  has  already  explained,  the  self- 
implementing  transportation  program  is  voluntary 
and  indeed  alternative  authority  is  fully  available 
under  traditional  Natural  Gas  Act  procedures. 
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Order  No.  436  do  not  regulate  pipelines 
as  common  carriers,  as  that  term  is 
commonly  understood." 

For  instance,  even  though  Order  No. 
436  requires,  as  the  cited  legislative 
proposals  would  have  required,  non- 
discriminatory access,  the  all-important 
distinction  is  that  Order  No.  436  allows 
a  pipeline  the  option  of  applying  to 
provide  transportation  services  under 
individual  NGA  section  7  cettificates. 
Order  No.  436  also  gives  a  pipeline  that 
has  opted  for  self-implementing 
transportation  the  opportunity  to  cease 
such  transportation  and  resume  its 
status  as  a  merchant.  None  of  the 
mandatory  common-carriage  proposals 
considered  heretofore  by  Congress  have 
included  any  equivalent  option.  While  a 
transportation  application  under  the 
regular  NGA  section  7  procedures  is 
open  to  challenge  on  the  grounds  that 
approval  of  the  application  would  result 
in  undue  discrimination,  only  the 
individual  transportation  arrangement 
covered  by  the  pipeline's  applications  is 
at  issue  in  a  regular  NGA  section  7 
certificate  proceeding  and.  therefore, 
denial  of  a  certificate  in  that  proceeding 
does  not  prejudice  certificate 
applications  by  the  same  pipeline  in 
other  proceedings.  This  option,  unlike 
the  legislative  proposals  for  common- 
carriag^e,  effectively  allows  a  pipeline 
the  discretion  to  determine  whether  or 
not  to  become  a  transporter  of  gas. 
Further,  while  allegations  of  unduly 
discriminatory  effects  will  be 
considered  in  regular  NGA  section  7 
transportation  certificate  proceedings,  a 
regular  NGA  certificate  is  not 
conditioned  on  a  pipeline's  providing 
transportation  to  all  shippers  requesting 
service.  For  example,  if  the  Commissron 
should  determine  that  approval  of  a 
regular  NGA  section  7  transportation 
certificate  application  would  cause 
undue  discrimination  to  another  party, 
the  discrimination  could  be  cured  by  an 
amendment  to  the  application  as  It 
affects  a  particular  additional  shipper. 

The  Commission  cannot  agree  with 
those  applicants  that  insist  that  it  is  not 
unduly  discriminatory  for  a  pipeline  that 
transports  gas  to  refuse  to  transport  gas 
that  displaces  the  pipeline's  sales.  This 
is  precisely  what  the  court  found 
objectionable  in  Maryland  People's 
Counsel  v.  FERC,  761  F.2d  780  (D.C.  Cir., 
1985).  Pipelines  that  were  willing  to 
transport  gas  for  their  fuel-switchable 
customers  were  not  required  to 


**  Since  Order  No.  436  does  not  have  the  effect  of 
imposing  common  carriage  status  on  contract 
carriers,  cases  cited  for  the  proposition  that  only 
Congress  can  impose  that  status  (FCC  v.  Midwest 
Video  Corp..  440  U.S.  689.  702-09  (1978)  and  Florida 
I>ower  aiid  Light  Co.  v.  FERC.  660  F.2d  668  (5th  Cir. 
1961)  are  not  applicfible. 


transport  for  their  captive  sales 
customers  that  were  incapable  of 
switching  fuels. 

2.  Effects  of  Non-ENscriminatory  Access 

a.  On  Order  No.  319  Transactions. 
Certain  of  the  applications  for  rehearing 
request  that  the  Commission  amend  the 
final  rule  to  allow  new  transactions  to 
provide  transportation  for  local 
distribution  companies  and  high-priority 
end  users,  previously  authorized  under 
NGPA  9  311  and  Order  Nos.  319  and  60, 
to  continue  to  be  made  without  requiring 
interstate  pipeline  companies  to  provide 
non-discriminatory  access.  Philadelphia 
(passim],  CIG  (at  pp.  25-28)  and  BUG  (at 
pp.  3-8)  assert  that  the  access  condition 
is  inconsistent  with  the  NGPA  and  is  not 
required  by  the  Maryland  People's 
Counse/  decisions  of  the  D.C.  Court  of 
Appeals!  Huffco  (at  pp.  17-18)  contends 
that  certificates  for  the  transportation  of 
gas  to  high-priority  end  users  are 
required  to  be  issued  by  section  7(c)(2) 
of  the  NGA. 

Existing  transportation  for  high- 
priority  end  users  that  had  been 
authorized  under  9  157.209(a)  of  the 
regulations  has  been  permitted  to 
continue  for  the  term  of  the 
transportation  arrangement,  subject  to 
the  terms  and  conditions  existing  at  the 
time  it  was  authorized.  See  9  284.223(g). 
New  high-priority  end-user 
transportation,  section  311 
transportation  for  intrastate  pipelines 
and  local  distribution  companies, 
transportation  for  end  users  under 
9  157.20g(e),  and  transportation  for 
interstate  pipelines,  are  subject  to  the 
express  requirement  that  the 
transporting  pipeline  provide  non- 
discriminatory access  for  all  shippers 
and  the  various  other  requirements  of 
9  284.7  et  seq.  The  Commission  has 
determined  that  the  practice  of 
restricting  access  to  transportation  is 
unduly  discriminatory  and  preferential 
and  has  prevented  consumers  from 
obtaining  the  lowest  reasonable  rates 
for  both  gas  and  transmission.  With  that 
determination,  and  in  view  of  the  many 
other  reasons  expressed  in  the  final  rule 
for  requiring  open  access  for  future 
transportation,  it  would  be  inconsistent 
with  the  whole  rationale  underlying  the 
final  rule  (and.  in  the  Commission's 
view,  with  the  rationale  underlying  the 
Maryland  People's  Counsel  cases  as 
well)  to  permit  new  transactions  to  be 
initiated  for  service  without  adherence 
to  the  requirements  of  the  final  rule. 

BUG  alleges  that  by  imposing  new 
conditions  on  the  transportation  of  gas 
under  section  311  to  local  distribution 
companies,  the  rule  will  deprive  it  of  gas 
at  a  time  when  it  is  most  needed,  during 


the  coming  winter  heating  season.  BUG 
claims  that  the  new  conditions  should 
not  be  made  effective  until  after  the 
winter  is  past. 

BUG  advises  that  several  pipelines 
now  transporting  gas  under  section  311 
have  indicated  that  they  do  not  intend  to 
transport  long-term  and  non-SMP  gas 
supplies  after  December  14. 1985. 
Hbwever.  BUG  has  not  shown  that  gas 
service  from  its  suppliers  will  not  be 
available  in  fact  At  most,  its  filing 
reflects  only  that  some  changes  may  be 
necessary  in  the  prior  terms  and 
conditions  of  its  transportation 
arrangements.  Moreover,  the  rules  allow 
most  transportation  services  which  had 
commenced  on  or  before  October  9, 

1985.  to  continue  under  the  pre-existing 
conditions  (except  as  to  rates  and 
reporting)  until  the  earlier  of  the 
expiration  of  the  term  of  the 
transportation  agreement  or  October  9, 
1987.  These  transition  provisions  should 
operate  to  diminish  any  discontinuance 
of  service.  Finally,  pipelines  now 
transporting  long-term  gas  supplies 
under  section  311  may  also  apply  for 
NGA  section  7  certificates  to  continue 
such  transportation. 

Section  7(c)(2)  of  the  NGA  provides 
that  the  Commission  may  issue  a 
certificate  for  high-priority 
transportation.  It  does  not  require  it  and 
certainly  does  not  preclude  certificates 
that  are  issued  from  being  subject  to  a 
pipeline's  providing  nondiscriminatory 
access. 

Section  284.10(a)  is  modified  to  allow 
new  transportation  arrangements  under 
section  311  of  the  NGPA  to  be 
commenced  or  continued  for  a 
transitional  period  through  February  15. 

1986,  without  triggering  the  CD 
reduction/conversion  condition.  The 
purpose  of  this  change  is  to  extend 
through  the  major  portion  of  the  1985- 
1986  winter  heating  season  the 
transition  period  intended  by  Order  No. 
436.  This  transition  period  is  intended  to 
permit  different  segments  of  the  industry 
to  adjust  their  commercial  arrangements 
to  take  advantage  of  the  new 
opportunities  under  Order  No.  436, 
without  unduly  disrupting  transportation 
during  the  winter  heating  season. 

b.  On  Intrastate  Pipelines.  The  State 
of  Louisiana  (at  pp.  4-9)  asks  that  the 
Commission  clarify  that  the  non- 
discriminatory access  condition  only 
applies  to  interstate  service  and  not  to 
purely  intrastate  service  even  if  the 
latter  service  is  performed  "on  behalf 
oT'  an  interstate  pipeline  acting  as  a 
broker,  seller,  or  off-system  seller. 

As  framed,  the  question  answers  itself 
for  if  the  transportation  is,  in  fact  purely 
intrastate,  then  the  Commission  lacks 
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juhsdictioa  over  die  transportatioa.  The 
Comniseioa  decline*,  however,  to 
render  any  genendiiatioafl  about 
jurisdictional  status.  Persons  aaay  seek  a 
declaratory  order  if  they  have  questions 
regarding  ■pecific  circurastances. 

Looittana  intrastate  (at  pp.  6-7], 
Temac  (at  pp.  4-6).  Tenngasco  (at  pp.  9- 
10)  Amoco  Gas  (at  pp.  2-3).  and 
Loittstana  Reaonroes  (at  5)  argue  that  the 
non-discriminatOTy  access  condition  is 
arbitrary  and  discriminates  against 
intrastate  pipelines  because  they  have 
no  option  to  avoid  that  condition  other 
than  to  become  subject  to  the  NGA  or  to 
oompletely  withdraw  from  the  interstate 
market  AJnoco  Gas  also  asserts  that  a 
NGPA  section  5Q2(c)  adjustment  is  an 
alternative  a*  well.  Interstate  pipelines, 
they  assert,  have  an  advantage  because 
they  can  opt  for  a  NGA  section  7(c) 
certificate  without  the  condition. 
Tenngasco,  for  example,  urges  that,  if 
the  condition  remains,  the  rule  should  be 
modified  to  reinstate  the  prior  approval 
application  procedure  that  the 
Commission  removed  (S  284.127).  In  that 
way,  tfiey  would  be  permitted  to  seek 
prior  approval  of  section  311 
transportation  without  the  non- 
discriminatory condition.  Termac  (p.  at 
8)  adds  that  section  311(a)  of  the  NGPA 
reflects  Congress'  intent  that  not 
everyone  has  a  right  to  participate  in  a 
section  311  transaction. 

The  Commission  does  not  agree  that 
the  non-discriminatoty  access  condition 
is  arbitrary  or  discriminates  against 
intrastate  pipelines.  Contrary  to  some 
petitioners'  assertions,  section  7(c) 
certificates  are  available  to  intrastates 
on  a  "limited  jurisdiction"  basis  without 
the  full  panoply  of  NGA  rate  and  service 
obligations.  That  is,  jurisdiction  extends 
only  to  the  specific  service  authorized, 
and  the  interstate  remains  non- 
jurisdictional  with  respect  to  its 
remaining  operations  [See.  e.g..  United 
Gas  Pipe  Line  Co.,  1  Fere  1  61.247(1977)). 

Moreover,  there  are  various 
differences  in  the  Commission's 
treatment  of  intrastate  pipelines  that 
counter-balance  the  alleged 
disadvantage  they  have.  In  recognition 
of  the  different  circumstances  of 
intrastate  pipelines,  the  Conunission  has 
given  intrastate  pipelines  the  advantage 
of  being  able  to  choose  whether  or  not 
to  offer  firm  transportation,  intemiptible 
transportation,  or  both. ^Participating 
interstate  pipelines  must  provide  both 
types  of  service.  Moreover,  interstate 
pipelines  who  accept  optional  expedited 
certificates  for  transportation  also  must 
accept  the  non-discriminatory  access 


condition.'^  And,  among  other  counter- 
balancing di£Cerenoes,  interstate 
pipelines  alone  are  subject  to  the  CD 
reduction  and  conversion  provisions  of 
S284.m 

Finally,  the  Commission  notes  that 
§{  264.107  and  284.127  woe  dropped 
because  the  reasons  for  their  existence 
(the  system  supply  test  and  the  two-year 
limitation)  were  eliminated  by  the  final 
rule.  But  there  is  no  reason  to  reinstitute 
them  as  a  means  of  avoiding  the  non- 
diflciiminatory  access  provision.  The 
Dondiscriminatory  access  condition 
serves  a  valid  regulatory  purpose  of 
being  the  first  line  of  defense  against 
arbitrary  or  exchisionary  interstate 
transportation  by  any  participating 
pipeline,  whether  inter-  or  intrastate.** 

For  these  reasons,  it  would  be 
counter-productive  to  reinstitute  the 
prior  approval  procedure  under  section 
311(a)  just  to  provide  a  means  for 
intrastates  to  avoid  the  condition  that  is 
the  very  comerttone  of  the  entire 
program. 

c.  On  Curtailment  Plans  of  Interstate 
Pipelines.  Texas  Gas,  Northwest 
Natural  and  APGA  assert  in  their 
requests  for  rehearing  that  Order  No. 
436  inadequately  considers  the  effects  of 
the  non-discriminatory  access  condition 
(§  284.8(b)  of  the  final  rule)  on  both 
capacity-related  and  supply-related 
curtailments.  Texas  Gas  (at  p.  28)  is 
concerned  that  the  final  rule,  by 
affording  firm  sales  and  firm 
transportation  customers  equal  access 
to  pipeline  capacity  during  times  of 
capacity-related  curtailment,  will  induce 
low-priority  sales  customers  to  convert 
their  existing  sales  entitlements  to  firm 
transportation.  Texas  Gas  maintains 
that,  as  a  result  transportation  for  low- 
priority  end  users  will  occur  at  the 
expense  of  hi^er-priority  sales 
customers. 

If  pipelines  manage  their  systems 
prudently  the  Commission  would  expect 
capacity-related  curtailments  to 
continue  to  be  relatively  rare.  Capacity- 
related  curtailments  would  only  be 
expected  to  impact  on  firm  service 
customers  in  the  event  of  a  pipeline's 
overbooking  (rf  capacity  or  short-run 
force  majeure  conditions.  Also,  force 
majeure  conditions,  which  by  their  very 
nature  are  unexpected  and  temporary, 
are  unlikely  to  silter  a  sales  customer's 
long-tenn  gas  purchasing  profile.  In 
addition,  pipeline  practices  in  booking 
firm  transportation  service  and 
assessing  capacity  reservation  charges 
are  subject  to  prudency  review  under 
sections  4  and  5  of  the  Natural  Gas  Act 
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and  remedies  for  overbo<ddng  can  be 
fashioned  in  individual  cases  by  the 
Commission. 

A  pipeline  oveibooking  its  firm 
pipeline  capacity  could  alto  be  subject 
to  contractual  liability  in  the  event  that 
it  was  unable  to  provide  the  contracted 
level  of  service.  Nothing  in  the 
Commission's  final  rule  operates  to 
affect  the  contractual  provisions 
between  the  parties  that  may  govern 
liability  relating  to  a  pipeline's 
overselling  or  overbooking  its  pipeline 
capacity. 

Thus  as  a  practical  matter,  the 
Commission  expects  that  the  non- 
discriminatory access  condition  of  the 
final  rule  will  have  slight  effect  on 
pipeline  curtailment  plans  for  gas 
supplies. 

Northwest  Natural  (at  p.  12)  and 
APGA  (at  pp.  21-26)  are  both  concerned 
that  under  the  conversion  option  of 
§  284.10  of  the  final  rule,  sales  customers 
serving  essential  agricultural  users  and 
process  or  feedstock  requirements  will 
lose  the  curtailment  priority  established 
for  such  end  uses  under  sections  401  and 
40Z.  respectively,  of  the  NGPA.  They 
both  foresee  situations  in  which  a  firm 
sales  customer  will  convert  its  service  to 
firm  transportation  service  and  lose  a 
high-priority  claim  to  the  pipeline's 
system  capactiy.  APGA  goes  on  to  urge 
that  in  the  event  of  capacity 
curtailments  the  Commission  requires 
that  a  pipeline  allocate  its  capacity  to 
both  sales  and  transportation  customers 
on  the  basis  of  end-use  profiles.  To  do 
otherwise,  it  argues,  violates  Title  IV  of 
the  NGPA. 

At  the  time  the  NGPA  was  enacted, 
the  curtailment  plans  on  file  with  the 
Commission  generally  governed  only  the 
interruption  of  sales.  In  addition,  most  of 
these  plans  apphed  only  to  supply 
shortages,  not  capacity  limitations.  If 
Congress  intended  to  require,  as  APGA 
suggests,  that  end-use  curtailment  be 
imposed  on  all  transportation  service  as 
well  as  on  sales,  it  would  have  done  so 
explicitly.  On  the  contrary,  the 
Commission  believes  that  in  conferring 
high-priority  status  under  NGPA 
sections  401  and  402  on  certain  end 
uses,  it  was  intended  that  soch  priorities 
were  to  be  applied  in  the  context  of  the 
curtailment  plans  previously  approved 
by  the  Commission.  (Note  that  even 
before  Order  No.  436,  customers  could 
substitute  transportation  service  for 
sales  if  the  pipeline  agreed  to  it  and 
apphed  for  appropriate  authority  under 
the  Natural  Gas  Act)  If  a  pipeline's 
approved  curtailment  plan  applies  only 
to  sales,  then  sales  for  essential 
agricultural,  process  or  feedstock 
requirements,  are  entitled  to  the  NGPA 
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priority,  but  transportation  of  shipper- 
owned  gas  is  not  affected.  This 
interpretation  is  supported  by  the  NGPA 
conference  report,  which  states  in 
relevant  part: 

The  conferees  were  concerned  that  these 
changes  not  burden  the  Commission  with 
lengthy  proceedings  which  might  throw 
existing  curtailment  plans  into  disarray  .... 
For  example,  the  conferees  do  not  intend  the 
reopening  of  curtailment  plans  for  this  limited 
purpose  to  result  in  adoption  of  a  new  base 
year  for  curtailment  purposes. 

Joint  Explanatory  Statement  of  the 
Committee  of  Conference,  Title  IV. 
section  401, 1  FERC  Statutes  and 
Regulations  \  3101  at  p.  3121. 

AGFA  maintains  that  in  the  event  of 
supply-related  curtailments,  a  pipeline 
transporter  should  be  able  to  call  on 
transportation  gas  owned  by  others  and 
use  that  gas  to  meet  its  own  high- 
priority  sales  requirements. 

As  the  Commission  stated  in  Order 
No.  436,  50  Fed.  Reg.  at  42.436.  during  the 
supply  curtailment  era  it  never  allocated 
gas  supplies  ov^med  by  individual 
shippers  among  sales  customers  of  the 
transporting  pipeline.  See  Sebring 
Utilities  Commission  v.  FERC.  591  F.2d 
1013  (5th  Cir.  1979).  Aside  from  a 
declared  emergency  under  section  303, 
nothing  in  the  NGPA  requires  this.  To  do 
so  would  be  inconsistent  with  the 
purpose  of  NGPA  sections  311  and  312, 
which  was  designed  in  part  to 
encourage  transportation  of  excess  gas 
supplies  to  relieve  markets  curtailed 
because  of  supply  shortages. 

Texas  Gas  suggests  that  the  first- 
come,  first-served  requirement  for  the 
allocation  of  capacity  to  potential 
shippers  means  that  in  the  event  of 
capacity-related  curtailments,  pipelines 
are  required  under  the  final  rule  to 
interrupt  transportation  on  a  "last-on. 
first-off '  basis.  Texas  Gas 
misunderstands  the  applicability  of  the 
first-come,  first-served  requirement.  This 
stricture  is  to  be  followed  in  contracting 
for  available  capacity.  Curtailment 
resulting  from  insufficient  transportation 
capacity  among  firm  contract  customers 
because  of  pipeline  overbooking  is 
doubtful  in  light  of  contractual  liability 
that  may  result  Capacity-related 
curtailment,  if  occurring  at  all,  is  likely 
to  be  caused  by  force  majeure 
conditions,  such  as  winter  freeze-offs. 
compressor  station  failure,  line  failures, 
and  the  like.  Incidents  such  as  these 
generally  impact  on  particular  segments 
of  a  pipeline's  system  and  overall 
system  capacity  may  be  unaffected  or 
affected  to  a  lesser  extent.  Remedial 
measures  employed  by  the  pipeline- 
transporter  are  usually  of  short  duration, 
localized  and  traditionally  affect  only  a 
small  portion  of  its  overall  operations. 


Thus,  if  capacity  is  insufficient  to  meet 
demand,  the  final  rule  allows  pipelines 
to  allocate  the  limited  capacity  of  their 
systems  among  their  firm  and 
interruptible  customers — whether  sales 
or  transportation  customers — on  the 
same  basis  that  they  allocated  capacity 
prior  to  the  rule. 

d.  On  Prices  of  Natural  Gas.  Laclede 
(at  p.  20)  asserts  that  while  distributors 
must  be  assured  of  long-term  supplies  at 
a  reasonable  cost  to  meet  the  needs  of 
their  high-priority  markets,  Order  No. 
436  gives  no  such  assurance.  Laclede 
argues  that,  regardless  of  Order  No.  436. 
the  only  gas  that  distributors  will  be 
able  to  buy  at  a  reasonable  price  likely 
will  be  short-term  supplies  on  the  spot 
market.  Indeed,  Laclede  believes  the 
cost  of  long-term  supplies  will  be  greater 
than  that  of  current  supplies.  This 
projection  is  based  on  the  assumption 
that  the  large  producers,  which  alone 
can  provide  long-term  reliable  supply, 
will  demand  a  price  premium  for  selling 
gas  to  distributors  because  (1)  the 
distributor  will  demand  greater  supply 
reliability  than  that  usually  needed  by  a 
pipeline  bnyer  that  has  many  supply 
sources;  (2)  a  distributor  will  be  a  less 
predictable  and  less  reliable  purchaser 
than  the  much  larger  pipeline  since  a 
distributor  is  unable  to  take  gas  at  even 
fiow  rates  and  perform  other  load 
balancing  functions  as  efficiently  as  a 
pipeline;  and  (3)  producers,  in  the  hope 
that  gas  prices  will  rise,  would  rather 
sell  their  least  expensive  gas  to  low- 
priority  end  users,  who  will  buy  on  a 
short-term  basis,  than  bind  themselves 
to  low  prices  under  long-term  contracts 
with  distributors. 

Laclede  (at  p.  21)  further  argues  that 
even  if  distributors  can  buy  reasonably- 
priced  long-term  supplies  in  the  field, 
the  Commission  still  assumed  too  much 
in  issuing  Order  No.  436.  Laclede 
emphasizes  that  bottlenecks  in  the 
pipeline  system  can  prevent  the 
transmission  of  gas  to  distributors' 
markets.  Further,  Laclede  believes  that 
Order  No.  436  assumes  unrealistically 
that  available  pipeline  capacity  will  be 
in  the  right  place  to  transport 
distributors'  gas  purchases  to  them. 

In  sum,  Laclede  attacks  what  it 
believes  to  be  the  basic  assumptions 
underlying  Order  No.  436:  that  effective 
pipeline-to-pipeline  competition  exists 
and  will  increase  and  that  distributors 
will  be  able  to  compete  effectively  with 
pipelines  in  purchasing  competitively- 
priced  gas  from  producers.  Further, 
Laclede  believes  that  producers  that 
have  gas  supplies  that  cannot  be 
marketed  readily  at  today's  average  gas 
prices  will  be  encouraged  by  Order  No. 
436  to  sell  lower-priced  gas  to  the 
competitive  industrial  boiler  fuel  market 


which  will  purchase  such  supplies  on  a 
short-term  basis.  Under  Laclede's 
scenario,  captive  high-priority  markets 
will  not  get  a  fair  share  of  lower-priced 
gas  because  the  distributors  cannot 
meet  their  long-term  commitments  by 
purchasing  lower-priced  gas, which 
producers  would  rather  sell  on  a  short- 
term  basis.  Producers  do  not  have  the 
fear  that  distributors  may  switch  to 
other  fuels,  which  would  provide  a 
contervailing  incentive  to  provide  lower- 
priced  supplies  to  distributors,  since  the 
price  of  alternative  fuels  to  distributors' 
residential  and  commercial  markets 
would  be  much  higher  (after  factoring  in 
the  costs  end  users  would  incur  in 
converting  facilities  to  alternative  fuel- 
use  capability)  than  the  price  charged  to 
large  industrial  customers. 

Laclede  (at  p.  23)  criticizes  Order  No. 
436  for  failing  to  provide  effective 
restraints  against  monopolistic  pricing. 
Laclede  believes  that  the  Commission  is 
wrong  when  it  claims  **  that  having 
given  pipelines  a  real  opportunity  to 
enter  one  another's  maiicets.  it  can 
deregulate  the  prices  that  pipelines 
charge  for  much  of  their  gas.  This 
position  is  based  on  Laclede's 
assumption  that  the  new  industry 
structiire  created  by  Order  No.  436  will 
not  result  in  effective  competition. 
Laclede  states  that  because  of  Order 
No.  436,  the  price  of  gas  in  its  market 
could  rise  higher  than  the  price  of 
electric  heat. 

Southern  Natural  Gas  Company  (at  p. 
17)  also  believes  the  Commission's 
conclusions  regarding  the  spot  market 
for  gas  are  incorrect  This  petitioner 
states  that  the  Commission  is  wrong  in 
relying  on  the  availability  of  spot  market 
gas  as  a  reliable  long-term  gas  suply 
alternative  since  that  gas  presumably 
will  be  bought  up  by  pipelines' 
customers  that  exercise  their  contract 
demand  reduction  rights  under  S  284.10. 

Southern  Natural  (at  p.  18)  states  that, 
unlike  with  oil  and  coal,  there  is  no 
ability  to  stock-pile  or  to  provide  for  any 
reasonable  volume  of  gas  to  serve  the 
nation's  gas  needs  for  a  significant 
period:  these  requirements  are  met  in 
the  long  run.  not  by  gas  deliverability. 
but  by  gas  reserve  addition.  Therefore, 
according  to  Southern  Natural,  the 
Commission  must  distinguish  excess  gas 
deliverability  from  gas  reserve 
inventory.  Southern  Natiiral  states 
further  that  whether  the  emergence  of 
the  current  spot  market  for  gas 
production  results  from  excess 
deliverability,  conservation,  reduced  gas 
markets,  or  other  factors,  the  gas 


**  See  Notice  Requesting  Supplemental 
Comments  Mimeo  at  7S-S2. 
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markets  cannot  have  a  lon^tenn 
reliable  gas  supply  based  on  the 
assumption  there  will  be  a  continuing 
spot  market  for  gas  production.  But, 
according  to  Southern  Natural,  such  an 
assumption  is  implicit  in  Order  Na  436, 
since  it  allows  customers  of  pipelines 
maximum  flexibility  in  tapping  different 
sources  of  gas. 

Southern  Natural  (at  p.  19]  alleges  that 
the  Conunission  has  provided  no 
findings  to  support  the  conclusion  that 
gas  reserves  will  be  sufTicient  to  allow  a 
continuation  of  spot  market  sales  at  the 
current  2  to  2.5  trillion  cubic  feet  per 
year  leveL  According  to  Southern 
Natural,  85  percent  of  current  spot 
market  sales  may  be  from  excess 
deliverability  or  produced  bom  existing 
committed  gas  reserves,  although 
Southern  Natural  (at  p.  20)  admits  it  is 
unlikely  that  spot  market  sales  depend 
so  heavily  on  these  sources  of  supply.  It 
nevertheless  criticizes  the  Commission 
for  not  explaining  in  Order  No.  436  the 
sources  of  the  2  to  2.5  trillion  cubic  feet 
of  gas  ciurently  moving  in  the  spot 
market  Furthermore,  Southern  Natural 
(at  p.  21)  asserts  that  the  Commission 
has  not  gathered  either  the  individual  or 
industry-wide  data  required  to  sustain  a 
conclusion  that  the  current  spot  market 
will  be  viable  for  the  long  run.  In  this 
regard.  Southern  Natural  states  that 
current  gas  consumption  statistics  are 
not  a  substitute  for  the  facts  on  the 
volimies  of  gas  in  identified  reserves. 

Furthermore.  Southern  Natural  (at  p. 
21)  argues  that,  while  the  Conunission 
recognizes  that  purchasers  of  gas  are 
seeking  the  same  opportunities  to  swing 
from  one  gas  supplier  to  another,  as 
partial  requirements  customers  currently 
do,  the  Commission  has  failed  to 
evaluate  the  consequences  that 
customers'  switching  of  suppliers  will 
have  upon  the  abihty  of  pipelines  to 
continue  to  offer  reliable,  long-term 
service  to  their  sales  customers  in  the 
future.  Southern  Natural  (at  p.  22) 
asserts  diat  the  comparative  shopping 
by  customers  that  is  encouraged  by 
Order  No.  438  will  make  it  virtually 
impossible  for  a  pipeline  to  make 
efficient  business  judgments  in  acquiring 
gas  reserves  to  meet  the  needs  of  its 
customers  in  the  future  since  tfie 
pipeline  will  have  no  way  of  accurately 
forecasting  the  portions  of  those 
customers'  demands  for  natiiral  gas  that 
they  ultimately  will  expect  the  pipeline 
to  satisfy.  Southern  Natural  (at  pp.  22- 
23)  further  states  thai,  despite  the 
Commission's  assertions  regarding  the 
increase  in  storage  capacity  in  the 
United  States,  a  pipelbie's  knowledge 
that  available  storage  capacity  is 
sufficient  to  hold  any  gas  it  bays  and 


cannot  resell  is  not  a  reasonable  basis, 
as  the  Commission  seems  to  contend  it 
is,  for  die  pipeline  to  contract  for  the 
reserves  needed  to  supply  its  customers' 
firm,  peak-day  requirements  without 
having  some  assurance  that  its 
customers  actually  will  purchase  at  least 
a  certain  level  of  supplies  fi'om  the 
pipeline  during  the  remainder  of  the 
year. 

Hie  Conunission  disa^ees  that  it  has 
not  adequately  supported  its 
conclusions.  'There  is  sufficient  pipeline- 
to-pipeline  competition  to  justify 
expanding  the  opportunities  for 
"""pl^lines  to  transport  into  one  another's 
traditional  markets  and  for  gas 
purchasers  to  reduce  their  contract 
demand  entitlements  in  order  to 
purchase  gas  from  all  available  supply 
sources. 

While  it  is  true  that  pipelines 
generally  continue  to  be  fairly  fully 
utilized  during  peak  period  operations, 
as  indicated  in  Order  No.  436,  total 
deliveries  throu^  their  systems  have 
faUen  sharply  from  the  1972-1973  period. 
This  phenomenon  has  been  reflected  in 
lower  annual  load  factors  for  interstate 
pipelines  and  higher  unit  costs  of 
providing  service.  It  has  also  meant  a 
significant  increase  in  the  amount  of 
capacity  available  for  transportation 
outside  of  th«  periods  of  peak  demand. 

Further,  the  maturing  of  the  pipeline 
industry  in  recent  decades  has  meant 
that  diere  is  now  an  interconnected 
nationwide  pipeline  grid.  This  enables 
increasingly  efficient  transportation 
transactions  through  backhauls, 
displacement  and  exchanges,  which 
enable  the  "transportation"  of  a 
particular  supply  to  a  particular 
purchaser  that  is  far  removed  from  the 
supply  and  indeed  may  not  even  be 
physically  connected  with  the  field 
supply  source.  Thus,  even  a  customer 
that  actually  has  only  one  supplier 
nevertheless  has  access  to  gas  supplies 
located  in  virtuaUy  any  producing  area 
in  the  Nation,  if  the  customer  has  non- 
discriminatory access  to  transportation 
services  under  just  and  reasonable 
rates.  Conversely,  a  producer  of  gas — 
given  the  same  non-discriminatory 
access  to  the  transportation  grid — now 
can  seek  maricets  for  its  gas  virtually 
anywhere  in  the  Nation. 

In  view  of  the  above  consideration, 
the  Commission  believes,  contrary  to 
Laclede's  and  Southern  Natural's  claims, 
that  many  LDCs  and  other  purchasers 
will  be  able  to  arrange  for 
transportation  of  competitively-priced 
gas  supplies  by  their  traditional  pipeline 
suppliers,  even  if  the  supplies  are  not 
directly  accessible  to  those  pipelines. 
The  Commission  recognizes,  however, 


that  some  LOCs,  including  some  that 
exercise  their  i  284.10  contract  demand 
reduction  and  conversion  options,  «vill 
not  be  able  in  all  instances  to  arrange 
for  transportation  of  lower-priced  gas 
that  they  locate. 

Admittedly,  the  pipeline  configuration 
of  those  suppliers  with  which  a 
customer  is  connected  with  sometimes 
make  transportation  of  their  customers' 
self-help  gas  purchases  infeasible. 
Further,  every  gas  purchaser  will  not  be 
able  to  take  advantage  of  the  pipelines' 
expanded  authority  and  its  obligation  to 
transport  whenever  the  LDC  can  acquire 
cheaper  gas. 

An  LDC,  like  Laclede,  that  is  willing  to 
accept  that  gas  generally  may  be 
available  in  plentiful  supply  but  at 
uneconomic  prices  or  inaccessible  to  the 
LDCs  pipeline  suppliers,  will  have  to 
consider  these  factors  when  deciding 
whether  to  exercise  its  option  under 
S  264.10.  In  any  event,  the  failure  of 
Order  No.  436  to  guarantee  to  every  gas 
purchaser  that  it  always  will  be  able  to 
arrange  for  transportation  of  lower-price 
gas  supplies  does  not  diminish  the 
substantial  benefits  to  LDC  and  end 
users  as  the  result  of  Order  No.  436.  The 
final  rule  is  designed  to  provide  all 
current  and  future  gas  customers  with  a 
broader  array  of  supply  options;  it  is  not 
designed  to  guarantee  that  any  one 
supply  option  is  necessarily  cheaper 
and/or  less  risky  than  all  others,  or  that 
all  potential  shippers  will  be  able  to 
contract  for  and  have  transported  gas 
that  is  cheaper  than  pipeline  supplies. 

Also,  commercial  storage  has 
continued  to  increase  over  the  years  to  a 
total  of  8.043  Bcf  in  19S4.  [See  Order  No. 
436).  The  availability  of  this  storage 
capacity  means  that  gas  does  not  have 
to  be  produced  and  consumed  at 
identical  rates  in  order  to  avoid  the 
shutting  in  of  production  or  the  making 
of  "dump"  sales.  Rather,  a  pipeline  can 
take  receipt  of  gas  volumes  even  when  it 
has  no  immediate  market  for  the  gas. 
Operational  constraints  remain  a 
limitatioa  of  course.  But  operational 
fiexibility  has  increased  enormously. 

The  spot  market  has  been  steadily 
increasing  also.  Thus,  by  the  summer  of 
1985,  the  spot  market  was  accounting  for 
a  substantial  percentage  of  the  total 
market.  As  shown  in  Order  No.  436  (in 
Exhibit  D.  which  summarizes  experience 
under  the  Commission's  transportation 
programs  from  January  1, 1985,  to  June 
30, 1985;  Exhibit ),  which  lists  local  gas 
utilities  and  intrastate  pipelines 
receiving  gas  under  NGPA  section  311; 
and  Exhibit  K,  which  lists  end-users 
receiving  gas  under  blanket  certificates), 
transactions  under  both  NGPA  section 
311  and  blanket  transportation 
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certificates  were  being  perfonned  by 
virtaaUy  every  major  pqiebiie,  humfreds 
of  local  gas  otihties.  aiid  hundreds  of 
individual  end-users.  Customers  in  the 
great  majority  of  the  states  have  been 
benefitting  from  access  to  the  national 
gas  fliaricet  under  ^e  NGPA  section  S11 
transportation  program,  the  blanket 
certificate  program,  or  both. 

While  it  is  true  that  estimates  of  the 
exact  sixe  ol  the  spot  market  vary,  a 
study  submitted  in  this  docket  by  the 
United  States  Department  of  Energy 
[DOE]  estimates  that  by  January  19S5 
the  total  spot  market  (including 
intrastate  transactions)  had  increased  to 
between  2  to  2^  Tcf  per  year  (compared 
to  total  gas  consumption  of  about  17-18 
Tcf).  This  figure  represents  a  tripling  in 
the  size  of  the  spot  market  in  the  space 
of  one  year.  Mcneover,  the  great  bulk  of 
this  growth  has  taken  place  in  the 
interstate  market 

In  addition,  the  DOE  study 
documented  several  significant  trends 
that  are  evident  in  the  filings  made  with 
fixe  Conunission: 

(1)  The  average  size  of  the  spot 
transaction  is  continiiing  to  decrease, 
indicating  a  broadening  of  the  array  of 
buyers  and  sellers  in  the  market 

(2)  Local  gas  distribution  utilities  are 
increasingly  involved  as  nearly  all 
states  have  approved,  or  are 
considering,  gas  transportation  rates  for 
local  utilities. 

Finally,  the  Commission  notes  that 
over  the  last  two  years  the  market  has 
developed  an  infrastructure  that 
includes  trade  publications  foUovring 
prices  and  market  develqpments  and  at 
least  one  electronic  buy-sell  exchange  to 
which  members  of  the  public  are  free  to 
subscribe. 

For  the  above  reasons,  as  more  fully 
discussed  in  Order  No.  436,  the 
Commission  concluded,  and  hereby 
reaffirms  its  conclusion,  that  in  view  of 
the  breadth  and  variety  of  the  spot 
market  it  is  not  a  transitory 
phenomenon.  Rather,  the  development 
of  this  market  is  an  indication  of  the 
radical  change  that  the  natural  gas 
industry  has  under  gone  and  is 
continuing  to  experience  as  a  result  of 
the  development  of  distinct  gas  markets 
and  the  reemergence  of  unbundled 
transportation  service.  To  be  sure,  the 
exact  size  of  the  spwt  market  in  future 
years  will  change  as  the  preferences  of 
buyers  and  sellers  change,  again 
however,  the  Commission  notes  that  it  is 
only  providing  a  framework  within 
which  all  customers  can  participate  in 
the  market,  it  is  not  requiring  them  to  so 
participate. 

In  view  of  these  considerations,  the 
Commission  disagrees  with  Laclede's 
and  Southern  Natural's  assertions  that 


distrHMitars  will  be  unable  to  «Tange 
with  producers  for  long-terra  vafiplif 
arrangements  for  gas  at  reasonable 
prices.  Regardless  <tf  the  nature  of  the 
spot  mark^  for  gas  transportation  and 
supplies,  Ordn  No.  4a8ass«Bes  diat 
s^-inpicfDeiitiBg  and  blanket 
transportation  arrangements  may  be 
performed  on  both  a  short-term  and 
lona-tetm  ba^  in  timet  of  shortage  as 
weU  as  times  of  Mrphis,  in  response  to 
coTT^  market  conditions.  By  removing 
restrictions  cm  eligible  gas  categories, 
shippers,  and  the  duraticm  of 
transactioDS,  Order  No.  436  actually 
enhances  the  flexibility  of  pipelines  to 
maintain  their  role  in  providing  long- 
term,  rdiable  services  to  their 
customers,  contrary  to  the  assertions  of 
the  applicants. 

Since  the  NGPA  does  not  prohibit  a 
producer  from  selling  its  gas  below 
market  clearing  price  or  below  the 
applicable  NGPA  maximum  lawrful 
price,  the  iut>ducer  may  chaise  different 
customers  different  prices.  Laclede 
argues  that,  the  producer  will  not  reduce 
the  price  of  the  gas  it  tells  directly  to 
distributors  because  of  the  seasonal 
changes  in  the  distributors'  needs  and 
because  distributors  require  long-term 
supply  arrangements.  The  Commission 
does  not  agree  with  Laclede's 
conclusion.  The  Commission  believes 
that  purchasers  such  as  Laclede  should 
be  able  to  negotiate  for  supplies  at 
prices  representing  their  commodity 
value  under  contracts  with  market 
responsive  provisions.  Under  such 
circiunstances,  it  should  be  possible  to 
arrange  for  longterm  supplies. 

e.  On  Transportation  of  Gas  from  the 
Outer  Continental  Shelf  One 
conunenter,  Ashland  Exploration,  Inc. 
(Ashland),  addresses  the  issue  of 
wheAer  &e  non-discriminatory  access 
condition  applicable  to  new 
transportation  service  under  {  S  284.8 
through  284.10  conflicts  with  provisions 
of  the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978  (OCSLA)  (42 
U.S.a  1334  (e)  and  (f)  (1982)). 

Ashland  (at  pp.  2-3)  asserts  that  (1) 
pipelines  currently  operating  on  tiie 
Quter  Continental  Shelf  (OCS)  have  a 
mandatory  obligation  under  the  OCSLA 
to  provide  non-discriminatory  access  to 
their  OCS  facilities,  (2)  many  pipelines 
have  indicated  that  diey  wiU  elect  not  to 
provide  new  system-wide  non- 
discriminatory transportation  under 
S9  284.8  through  284.10,  and  (3)  if 
pipelines  decline  to  utiUze  Order  No.  436 
transportation  authority,  then  the 
delivery  of  substantial  volumes  of  OCS 
gat  to  liie  interstate  market  could  be 
delayed  and  much  of  the  flexibility  and 
many  (rf  the  competitive  advantages 
envisioned  by  the  Commission  in  Order 


No.  436  wiH  be  lost  or  frustrated. 
Ashland  ooockdes  that  because  te 
non-discrimiaafeory  access  obligatfcm  of 
the  OCSLA  it  mandatory,  not  vobaftaty. 

and  since  extending  Ihe  obligation 
system-wide  may  have  tlie  effect  of 
curtailing  OCS  tran^xMlation.  die 
Commission  should  permit  pipeiinet 
operating  on  the  OCS  to  implement 
transportation  under  Order  No.  436  to 
transport  OCS  gas  subject  to  SI  284 J 
through  284.10  without  subjecting  tiieir 
entire  systems  to  non-discrimiBatoiy 
access  requirements. 

In  issuing  Order  No.  436,  die 
Commission  neither  relied  on  its 
authority  under  the  OCS^  to  require 
non-discriminatory  transportatiai  of 
OCS  gas  nor  has  it  implemented  such  a 
requirement  in  the  final  rula.  Order  No. 
436  provides  an  opportunity  fior  petaent 
to  transport  voluntarily  under 
authorize tiont  which  provide  lor  i 
discriminatory  access  pursuaiU  to 
statutory  authority  wh<^y  separate 
apart  from  the  OCSLh. 

Ashland  may  be  correct  that 
implementation  of  Order  Na  436  may 
initially  delay  transportatiaB  of  tome 
OCS  gas  which  is  afaeady  sobject  ta 
open  access  under  die  OC9A. 
However,  in  Maryland  People*  Commel 
V.  FERC  781  F.2d  (B.C.  Cir.  1985);  7W 
F.2d  1354  p.C  Cir.  \9BS],  die  court 
directed  the  Commission  to  ate  fit 
authority  over  natural  gas  transportation 
to  provide  carriage  on  a 
nondiscriminatory  basis,  if  such 
transportation  is  to  be  offered  at  all.  In 
any  event,  pipelines,  including  those 
operating  on  the  OCS,  retain  the  optiwi 
of  proceeding  under  section  7  of  the 
NGA  without  triggering  the  access 
provisions  of  Order  No.  438. 

In  conjunction  with  the  MPCI and 
MFC  II  mandates.  Order  No.  436 
establishes  a  comprehensive  regulatory 
framework  which  provides  the 
Commission  the  opportunity  to  allow  the 
commodity  market  for  natural  gas  to 
develop  in  a  competitive  fashion.  On 
balance,  the  Commission  believes  that 
any  short-term  adverse  consequences  fA 
Order  No.  436,  such  as  delay  in 
transportation  of  OCS  gas,  are 
outweighed  by  the  long-term  benefits  to 
be  derived  from,  implementation  of  the 
rule  on  the  comprritensive  basis 
contemplated.  Nothii\g  that  the 
Commission  does  in  this  rule,  however, 
changes^the  obligation  of  pipelines  to 
provide  non-discriminatory  access  to  the 
transportation  of  gas  in  the  OCS.  The 
Commission  notes  that  most  of  this 
transportation  is  provided  under 
individual  section  7  certificates. 


52234 


Faderal  Regfater  /  Vol.  50.  No.  246  /  Monday.  December  23.  1985  /  Rules  and  Regulationa 


3.  Relationship  to  Incremental  Pricing 

Northern  Illinois  Gas  Company  (NI- 
GAS)  (at  pp.  40-«)  notes  that  the 
Commission  did  not  address  the 
comments  by  NI-GAS  and  others 
concerning  the  impact  of  the 
incremental  pricing  provisions  of  Title  II 
of  the  NGPA  or  LDCs  and  interstate 
pipelines  in  light  of  the  transportation 
provisions  of  Order  No.  436.  Nl-GAS 
asserts  that  when  industrial  boiler  fuel 
users  can  avail  themselves  of  pipeline 
transportation  services  and  purchase 
gas  directly  from  producers  or  brokers, 
who  are  not  required  by  Title  II  to 
impose  incremental  surcharges,  LDCs 
and  pipelines,  who  must  impose  the 
surcharges,  will  be  placed  at  a 
competitive  disadvantage. 

The  Commission  did  not  address 
incremental  pricing  regulations  in  Order 
No.  436,  even  though  various 
commenters  on  the  NOPR  suggested  a 
concurrent  suspension  of  those 
regulations  because  they  are  beyond  the 
scope  of  thfs  rulemaking  proceeding. 
Title  n  of  the  NGPA  requires  the 
imposition  of  incremental  surcharges  on 
gas  sales  to  large  industrial  boiler  fuel 
facilities.  The  Commission  has 
authority,  however,  under  NGPA 
sections  206(d)  and  502(c)  to  provide  for 
an  exemption  from  incremental  pricing 
to  any  industrial  facility,  or  category 
thereof,  as  necessary  to  prevent  special 
hardship,  inequity,  or  unfair  distribution 
of  burdens.  The  Commission  recognizes 
there  may  be  instances  in  which  Title  II 
of  the  NGPA  creates  a  temporary 
competitive  disadvantage.  The  Director 
of  the  OfBce  of  Pipeline  and  Producer 
Regulation  has  granted  exemptions, 
from  the  operation  of  the  Commission's 
incremental  pricing  regulations  when 
the  availability  of  lower  priced  fuel  from 
alternative  sources  renders  the 
incrementally-priced  gas  uncompetitive. 
See.  for  example.  Southern  California 
Gas  Company.  30  FERC  |  62,138  (1985). 
The  Director  will  continue  to  consider 
petitions  for  exemption  on  a  case-by- 
case  basis  and  wiU  advise  the 
Commission  if  experience  under  the 
Order  No.  436  regulations  indicates  a 
need  for  revisions  to  the  incremental 
pricing  regulations. 

4.  Requests  for  Different  Procedures, 
Minimum  Commitments 

The  Commission  indicated  in  Order 
No.  436  that  pipelines  which  have 
elected  to  operate  under  any  of  the 
Order  No.  436  programs  may  terminate 
their  participation  so  long  as  they  do  so 
in  a  non-discriminatory  fashion. 
Brooklyn  Union  Gas  Company  (at  p.  15) 
requests  clarification  as  to  the 
Commission's  intentions  regarding  how 


pipelines  may  exercise  this  discretion. 
Brooklyn  Union  Gas  Company  is 
concerned  that  some  pipelines  will  seek 
to  defeat  or  subvert  the  conditions  of 
Order  No.  436  by  participating  in  the 
Order  No.  436  programs  only  in  the 
summer  when  competitive  pressures  are 
more  intense.  Such  seasonal 
participation,  according  to  Brooklyn 
Union  Gas  Company,  would  minimize 
the  benefits  of  Order  No.  436  to 
"captive"  markets  and  local  distributors 
serving  such  markets,  as  well  as  other 
gas  users  whose  demands  for  gas  are 
highest  or  occur  primarily  during  the 
winter  period.  Brooklyn  Union  Gas 
Company  states  that  all  of  its  pipeline 
supphers  have  indicated  that  their 
present  intention  is  to  forego 
participation  in  the  Order  No.  436 
programs,  and  thereby  avoid  operation 
under  the  non-discriminatory  conditions, 
for  any  extended  period  during  the 
forthcoming  winter  heating  season. 

Brooklyn  Union  Gas  Company  (at  p. 
16)  urges  the  Conmiission  to  clarify  on 
rehearing  that  participation  by  pipelines 
in  the  Order  No.  436  programs  only  on  a 
seasonal  basis  is  perse  unduly 
discriminatory.  Further,  Brooklyn  Union 
Gas  Company  requests  that  the 
Commission  require  that  an  election  by 
a  pipeline  after  January  1, 1988,  to 
operate  under  any  of  the  Order  No.  436 
programs  will  be  binding  for  a  minimum 
of  one  full  year  unless  a  Commission 
waiver  of  this  requirement  is  secured  in 
advance.  Brooklyn  Union  Gas  Company 
believes  application  of  this  requirement 
should  be  prospective  only  in  order  to 
avoid  prejudice  to  any  pipeline  that 
already  has  made  an  election  to 
participate  in  an  Order  No.  436  program 
on  a  short-term  basis  in  reliance  on  the 
absence  of  any  regulatory  requirement 
that  its  participation  continue  for  any 
fixed  period  of  time. 

The  Commission  denies  Brooklyn 
Union  Gas  Company's  requests.  A 
pipeline's  participation  in  Order  No.  436 
transportation  programs  only  during  the 
summer  season  would  certainly  raise 
the  issue  that  the  pipeline  was  opting  in 
and  out  of  the  program  in  a 
discriminatory  manner,  but  such  a 
pattern  of  participation  need  not  be  held 
in  and  of  itself  to  demonstrate 
discrimination.  The  Commission  plans 
to  review  such  cases  that  are  brought  to 
its  attention  on  a  case-by-case  basis 
since  legitimate  operational 
considerations  may  conceivably  limit 
some  pipelines  to  seasonal  participation. 
For  the  same  reason,  the  Commission 
also  will  perform  case-by-case  reviews 
in  instances  where  such  action  seems 
appropriate  and  necessary  to  determine 
whether  a  pipeline's  decision  to 


terminate  its  participation  in  an  Order 
No.  436  program  after  less  than  a  year 
had  unduly  discriminatory  effects. 

5.  Non-discriminatory  Access  to 
Distribution  Systems 

API  (at  pp.  1-8),  El  Paso  (at  pp.  lJ-21). 
Tenngasco  (at  p.  13),  and  Industrial 
Groups  (at  p.  17)  reiterate  a  request  that 
was  specifically  rejected  in  the  final  rule 
(50  FR  42,433):  that  the  Commission 
require  that  an  LDC  provide  non- 
discriminatory access  to  its  own  system 
as  a  condition  to  any  interstate  pipeline 
being  granted  a  blanket  certificate  to 
ti-ansport  gas  on  the  LDC's  behalf.  In 
Order  No.  436,  the  Commission 
concluded  that  such  a  condition  would 
bring  the  Commission  into  direct  conflict 
with  state  authorities  with  regulatory 
responsibilities  over  such  entities. 
Applicants  now  generally  assert  that 
there  would  be  no  conflict  with  the 
states  because  the  program  is  voluntary 
and  that  this  condition  is  necessary  to 
prevent  LDCs  from  becoming 
bottlenecks  to  direct  access  by  end 
users  to  wellhead  supphers.  API  (at  p.  3) 
argues  that  this  condition,  being 
voluntary,  would  not  "mandate" 
transportation  by  LDCs  any  more  than 
the  non-discriminatory  access  condition 
established  in  Order  No.  436  mandates 
interstate  pipelines  to  transport  gas.  El 
Paso  (at  p.  17)  asserts  that  non- 
discriminatory access  by  LDCs  is 
mandated  by  MPC I  and  MPC II  since 
end  users  who  are  captive  customers  of 
an  LDC  are  denied  direct  access  to 
wellhead  suppliers  unless  the  LDC  ' 

chooses  to  allow  such  access.  API  (at  p. 
6}  asserts  that  it  is  unduly 
discriminatory  to  allow  an  LDC  to  deny 
its  customers  access  to  low-priced  self- 
help  supplies  while,  at  the  same  time, 
imposing  the  non-discriminatory  access 
condition  on  its  interstate  pipeline 
supplier.  In  its  opinion,  this  violates 
sections  4  and  5  of  the  NGA. 

The  Commission  denies  rehearing  on  ^ 
this  issue.  The  non-discriminatory 
access  condition  imposed  on  interstate 
pipelines  transporting  gas  under  section 
311  or  S  284.221  blanket  certificate  and 
intrastate  pipelines  in  section  311 
situations  is  not  analogous  to  an  open 
access  condition  on  LDCs.  The  most 
critical  distinction  is  that  an  interstate 
pipeline  is  a  regulated  entity  under  the 
Natural  Gas  Act  and  the  open  access     > 
condition  applies  to  the  interstate 
transportation  of  gas  by  such  entities. 
On  the  other  hand,  the  local  distribution 
of  gas  (or  Hinshaw  transportation)  is  not 
subject  to  Federal  jurisdiction. ^Instead. 


"Where  an  LDC  engages  in  interstate 
trangpoHation  of  gag.  Order  No.  438  trealsit  as  an 

Continued 
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NGA  secticms  1  (b)  and  (c)  exempt  LDCs 
and  Hinshaw  pipelines  from  NGA 
jurisdiction.  Moreover,  as  stated  in 
Order  No.  4.36,  a  conflict  with  the  states 
could  arise  if  the  Commission  were  to 
impose  a  non-discriminatory  access 
condition  on  LDCs.  Further,  MPC  /  and 
MPC II  do  not  compel  a  different  result. 
The  discrimination  that  concerned  the 
court  in  each  case  was  that  committed 
by  natural  gas  companies  within  the 
Commission's  jurisdiction;  those  cases 
did  not  involve  discrimination  by  non- 
jurisdictional  LDCs.  Any  such 
discrimination,  if  it  occurs,  is  within  the 
province  of  the  state  authorities  and 
does  not  result  in  a  violation  of  the  NGA 
or  the  NGPA.  Only  jurisdictional  natural 
gas  companies  and  intrastate  pipelines 
engaged  in  interstate  transactions, 
respectively,  are  subject  to  its 
provisions. 

B.  Producer  Access  to  Pipeline  Systems 
and  Take-or-Pay  Relief 

1.  Take-or-pay  Relief  as  a  Pre-Condition 

In  Order  No.  436,  the  Commission 
considered  and  rejected  various 
proposals  by  commenters  to  condition 
producer  access  to  intersate 
transportation  on  producer  waiver  of 
take-or-pay  provisions  in  gas  purchase 
contracts.  In  general,  these  commenters 
asserted  that  the  Commission  has  the 
requisite  legal  and  statutory  authority  to 
impose  such  a  condition  on  producer 
access  to  transportation  and  that  such  a 
condition  is  required  to  prevent 
increased  take-or-pay  liability. 

On  rehearing,  numerous  applicants 
again  urge  the  Commission  to  impose  a 
producer  access  condition  on 
transportation  and  require  producers  to 
waive  or  renegotiate  take-or-pay 
provisions  in  contracts.**  INGAA  (at  p. 
11),  Con  Ed  (at  p.  4).  AGA  (at  p.  10), 
Northwest  Rpeline  (at  p.  19)  point  out 
that  in  the  SMP  orders,  the  Commission 
always  required  take-or-pay  relief  for 
gas  released  by  a  pipeline  into  an  SMP 
and  purchased  by  another  party.  AGA 
suggests  that  proliferation  of  producer- 
sponsored  SMPs,  plus  many  recent 
applications  for  limited-term 
abandonment,  show  that  producers 
willingly  trade  contract  rights  for 
transportation  rights.  These  applications 
assert  that  the  Commission's  decision  to 
continue  to  allow  unconditioned  access 
by  producers  is  arbitrary  and  capricious, 


and  diacriminates  against  interstate 
pipelines. 

AGA  (at  pp.  3-8)  says  that  if  the  rule 
provides  meaningful  take-or-pay  relief, 
there  will  be  an  incentive,  rather  than 
the  current  disincentive,to  participate  in 
transportation.  AGA  would  require 
producers  to  renegotiate  and  amend 
contracts  to  include  market-out  or  price 
redetermination  clauses.  Appended  to 
AGA's  application  is  a  study  purporting 
to  show  that  17  percent  of  major 
interstate  supplies  of  gas  is  purchased 
under  old  (pre-1982),  high-priced 
contracts.  Most  of  these  contracts 
contain  take-or-pay  clauses.  AGA 
strongly  believes  that  unless  pipelines 
can  condition  transportation  on  contract 
reliet  it  will  be  virtually  impossible  to 
renegotiate  these  contracts. 

Applicants  maintain  that  the 
Commission  has  broad  conditioning 
authority  under  section  7(e)  of  the  NGA 
to  impose  an  access  condition,  INGAA, 
AGA  (at  p.  9)  and  El  Paso  (at  p.  24)  point 
out  that  since  such  a  condition  would 
attach  to  the  pipeline's  blanket 
transportation  authority  and  would  not 
require  a  producer  to  provide  take-or- 
pay  relief;  therefore,  the  question  of 
regulation  of  first  sales  or  producer 
contracts  is  avoided.**  INGAA  (at  p.  10) 
states  that  the  Commission  can  find  that 
the  threat  to  pipeline  financial  viability 
makes  it  in  the  public  interest  to 
condition  access  to  certificates. 

Similarly,  Natural  (at  p.  18)  asserts  to 
the  rule  falls  short  by  instituting  a 
jurisdictional  program  without 
considering  non-jurisdictional  impacts 
and  whether  appropriate  access 
conditions  were  developed. 

The  applicants  assert  that  the  non- 
discriminatory access  requirements  of 
the  new  transportation  scheme,  coupled 
with  the  contract  demand  reduction/ 
conversion  feature,  will  increase 
pipelines'  take-or-pay  liability  and 
market  loss  and  that  the  access 
condition  is  needed  to  offset  this.  AGA 
points  out  that  as  long  as  the  weighted 
average  cost  of  gas  remains  above  the 
spot  market  price,  distribution 
companies  will  be  pressured  to  cut  back 
their  pipeline  purchases,  thus  increasing 
take-or-pay  liability. 


intrastate  pipeline,  (ubject  to  the  access  condition 
in  the  same  fashion.  See  S  284.8(b)  of  the  final  rule. 

"  Florida  Gas.  at  p.  5. 16:  El  Paso,  at  pp.  21-24: 
INGAA.  at  p.  7:  Transco,  at  pp.  3-8:  AGA,  at  pp.  3- 
11:  Consolidated  Nat.,  at  p.  3:  Natural,  at  pp.  15-25: 
Memphis,  at  p.  2:  Northwest  Central,  at  p.  9:  and 
Northwest  Pipeline,  at  pp.  2.  and  18-22. 


"A  substantial  part  of  the  problem  contracts 
identified  by  AGA  are  contracts  for  gas  supply  that 
qualifies  under  NGPA  section  102(d).  Such  gas  is 
therefore  subject  to  the  Commission's  NGA 
jurisdiction  and  producers  who  makes  sales  for 
release  of  such  gas  in  interstate  commerce  are 
natural  gas  companies  under  the  NGA.  The  decision 
concerning  take-or-pay  relief,  however,  is  not  based 
on  whether  the  producers  are  jurisdictional.  Instead, 
the  question  is  whether  such  a  condition  would  be  a 
reasonable  exercise  of  the  Commission's  authority 
over  interstate  transportation,  regardless  of  the 
source  of  the  gas. 


The  Commission  declines  to  revisi^t  its 
decision  not  to  impose  a  producer 
access  condition.  As  it  said  in  the  final 
rule,  the  Commission  cannot  allow  some 
shippers  to  be  "more  equal"  than  others 
if  its  goal  is  to  provide  equal  and  non- 
discriminatory access  to  transportation. 
The  Commission  has  considered  the 
extensive  legal  arguments  made  by 
petitioners,  and  is  unpersuaded  that  the 
reservations  it  expressed  in  the  final 
rule  are  misplaced. 

Applicants  also  argue  that  the  rule  is 
deficient  in  failing  to  address  the  take- 
or-pay  issue  or  provide  any  take-or-pay 
relief.**  Without  such  reliet  it  will  be 
difficult  for  the  other  parts  of  the 
package  to  work.  INGAA  (at  p.  6-7) 
charges  that  the  Commission  failed  to 
meet  its  statutory  obligations  to 
consumers  and  pipelines.  Transco 
believes  the  Statement  of  Policy  is 
unsatisfactory  since  it  contains  no 
presumption  of  prudence.  AGA  (at  p.  2) 
flatly  asserts  there  is  no  take-or-pay 
relief  under  Order  No.  436  and  that  the 
Commission  must  provide  relief  if  it 
wants  new  Part  284  to  work.  Similarly, 
Natiural  (at  p.  16)  asserts  that  Ae 
interstate  pipelines  have  "excess 
baggage"  in  the  form  of  high-cost  high 
take-or-pay  contracts  that  have  to  be 
shed  before  pipeUnes  can  become 
effective  participants. 

The  final  rule  fully  explains  the 
Commission's  decision  not  to 
promulgate  Part  B  and  to  affirm  its  April 
10, 1985,  Policy  Statement.  Contrary  to 
applicants'  arguments,  the  Policy 
Statement  procedures  are  effective,  as 
evidenced  by  the  number  of  settlements 
reached  under  them.  The  Commission 
continues  to  believe  4he  procedures  in 
the  Policy  Statement  are  best  suited  to 
providing  a  framework  within  which 
parties  can  resolve  current  take-or-pay 
problems.  It  does  not  believe  ^at  the 
situation  has  changed  appreciably  since 
comments  were  filed  on  the  proposed 
rule,  except  that  now  the  pipelines  imply 
that  they  will  not  participate  in  the  new 
authorized  transportation  program 
unless  additional  take-or-pay  relief 
beyond  that  in  the  Policy  Statement  is 
granted.  The  Commission  concludes  that 
the  Policy  Statement  guidelines  provide 
an  adequate  requlatory  framework 
within  which  pipelines  can  address 
take-or-pay  problem  contracts. 

2.  Unilateral  Reduction  in  Obligations 
by  Pipelines 

The  final  rule  permits  customers  to 
reduce  or  covert  to  transportation  their 


"Transco  at  pp.  13-17:  AGA.  at  p.  2;  ANR.  at  p. 
25:  Consolidated  Nat.,  at  p.  3;  NataraL  at  pp.  3. 15- 
2a  Memphis,  at  p.  1:  ConEd.,  at  pp.  1-2. 
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sales  contract  entitlement  Some    ~«-.w - 
applicants  believe  pipelines  should  have 
a  corresponding  ri^t  to  unilaterally 
reduce  their  contractual  obligations  to 
producers.  Florida  Gas  (at  p.  17)  argues 
that  even  though  a  pipeline  may  have 
kept  its  gas  supply  and  sales  in  balance, 
exercise  of  the  CD  reduction/conversion 
option  could  create  take-or-pay  liability. 
Similarly.  Consolidated  Natural  (at  p.  7) 
foresees  declining  sales,  but  no  relief 
from  existing  minimum  bill  obligations. 

Transco  (at  p.  7)  asserts  that  granting 
open  access  at  the  distribution  end — by 
permitting  distributors  to  abrogate  their 
contracts  with  pipelines — is  totally 
inconsistent  with  precluding  pipelines 
from  a  concomitant  modification  of  their 
producer  contracts. 

The  Commission  does  not  believe  that 
a  right  to  reduce  obligations  under 
producer  contracts  necessarily  flows 
from  its  decision  to  permit  customers  to 
reduce  or  convert  their  contract 
demands.  The  Commission  instituted  the 
CD  reduction/conversion  option  to 
allow  customers  and  purchasers  to 
obtain  access  to  other  supply  sources 
and  to  choose  the  type  of  service  best 
suited  to  their  individual  needs.  Because 
customers  will  have  more  options, 
pipelines  will  have  more  incentive  to 
keep  sales  and  transportation  services 
competitive  and  to  engage  in  continued 
renegotiation  of  "problem"  take-or-pay 
contracts.  Indeed,  a  customer's  CD 
reduction  may  not  increase  a  pipeline's 
take-or-pay  obligations  because  the 
customer  may  only  be  bringing  its  CD  in 
line  with  its  new  market  requirements 
and  would  not  have  bought  additional 
gas  under  any  circumstances. 

The  contracts  under  which  pipelines 
purchase  gas  from  producers  are 
straightforward  commercial  agreements, 
not  utility-type  "service  agreements."  A 
reduction  in  the  volumetric  level  of  a 
pipeline's  service  agreement  with  its 
customers  may  or  may  not  result  in  a 
change  in  the  rate  for  providing  the 
reduced  service  depending  on  the 
disposition  of  the  pipeline's  subsequent 
rate  case.  A  reduction  in  the  volume 
level  of  a  take-or-pay  clause  in  a 
producer's  contract  to  sell  gas  to  the 
pipeline,  however,  would  simply  reduce 
the  minimum  dollar  obligation  of  the 
pipeline;  the  producer  cannot  file  a 
subsequent  rate  case  to  seek  to  collect 
the  same  level  of  revenues  over  a 
smaller  number  of  sales  units.  In  short, 
the  analogy  drawn  between  pipeline- 
LDC  and  producer-pipeline  contracts 
confuses  utility  service  agreements 
under  a  regimen  of  cost  based  rates  with 
commercial  contracts  for  the  sale  and 
delivery  of  a  commodity. 

The  Commission  denies  these 
rehearing  requests  because  it  does  not 


have  jurisdiction  over  many  of  the 
producer-pipeline  contracts  at  issue.  It 
would  be  inequitable  to  allow  pipelines 
to  reduce  their  takes  only  under 
contracts  still  subject  to  the 
Commission's  NGA  jurisdiction, 
particularly  because  many  of  the 
problem  contracts  are  not  subject  to  the 
Commission's  jurisdiction.  Finally,  as  it 
indicated  in  Order  No.  436,  the 
Commission  is  convinced  that  the  April 
10, 1985,  Statement  of  Policy  provides  an 
adequate  framework  within  which 
pipelines  may  address  the  problem  of 
take-or-pay  liabilities.  Moreovefrmany 
pipelines  have  made  progress  in 
renegotiating  their  contracts  and 
substantial  liabilities  have  been  settled. 

C  Firm  Sales  Entitlements  Reduction 
and  Conversion  Under  §  284. 10 

1.  Legal  Authority  Under  NGA  Sections 
5  and  7 

a.  Alleged  Contract  Abrogation. 
Section  284.10  of  the  final  rule  provides 
that  a  firm  sales  customer  of  an 
interstate  pipeline  will  have  the  option 
to  reduce  its  firm  sales  entitiements  (or 
contract  demand)  and  the  option  to 
convert  firm  sales  entitlements  into  firm 
ti-ansportation.  Specifically,  Order  No. 
436  established  §  284.10(c),  which 
provided  the  customer  the  option  of 
reducing  its  firm  sales  entitiements  by 
up  to  25  percent  per  year  as  long  as  it 
gives  the  pipeline  written  notice  not 
later  than  150  days  before  the  proposed 
reduction.  Similarly,  §  284.10(d) 
provided  the  customer  the  option  of 
converting  up  to  25  percent  per  year  of 
its  firm  sales  entitiements  to  firm 
transportation  so  long  as  it  gives  the 
pipeline  60  days  written  notice  before 
the  proposed  conversion.  The  two 
primary  purposes  of  this  section,  as 
originally  promulgated  and  as  amended 
in  this  order,  include  the  "freeing  up"  of 
presenUy  contracted  firm  service  so  that 
the  transmission  capacity  presently 
"bundled"  with  the  sales  entitlement 
may  be  sold  separately  to  willing 
shippers  and  permitting  customers  of 
pipelines  flexibility  in  the  services  they 
take  from  pipelines. 

A  significant  number  of  applicants 
addressed  this  issue,  most  of  which 
challenged  the  CD  reduction/conversion 
condition  as  an  unlawful  unilateral 
abrogation  of  pipeline  contractual  rights. 
Panhandle,  at  pp.  5-7;  Tetco,  at  p.  13; 
CIG,  at  pp.  20-25;  Northwest  Pipeline,  at 
pp.  4-7;  Algonquin,  at  pp.  11-34; 
Monterey,  pp.  1»-15;  Northern  Natural, 
pp.  6-9;  MRT,  pp.  2. 11;  Texas  Gas.  p.  14; 
Natural,  pp.  16-18,  30,  40:  Pan-Alberta 
Gas,  at  pp.  1-2,  6-9;  and  Coastal,  at  p.  2. 

Generally,  the  applicants  state  that 
the  Commission  erred  by  instituting  a 


mechanism  allowing  unilateral 
alteration  of  the  terms  of  the  contract 
without  satisfying  the  statutory 
requirements  under  section  5  of  the 
NGA.  They  state  that  die  unilateral 
contract  abrogation  will  have  a 
destabilizing  effect  both  upon  pipelines 
and  the  consuming  public  and  that  long- 
term  service  arrangements  and  the 
security  of  supply  have  been  sacrificed 
by  focusing  on  spot  market  '  • 

considerations.  (INGAA,  at  p.  19).  They 
further  state  that  the  right  of  customers 
to  abrogate  such  contracts  constitutes  a 
unilateral  right  to  abandon  the 
certificated  service  without  a  proper 
factual  showing  that  abandonment  is  in 
the  public  convenience  and  necessity  as 
required  by  section  7(b)  of  the  NGA. 
(INGAA,  at  p.  20).  They  state  that  this 
provision  imposes  an  unjustifiable 
economic  squeeze  on  pipelines  which 
have  procured  gas  to  meet  their  firm 
sales  contract  obligations,  and  therefore 
would  subject  the  pipelines  to  reduced 
sales  and  increased  take-or-pay  (or 
minimum  bill)  obligations  related  to  that 
very  same  gas  supply.  (Algonquin,  at  p. 
20).  Since  those  sales  conti*acts  are  the  , 
underpinnings  for  the  pipeline  industry 
and  for  lenders  who  made  their 
investments  predicated  on  those 
contracts,  this  rule  would  disrupt  settled 
expectations.  (Algonquin,  at  p.  21).  They 
further  contend  that  the  contract 
demand  reduction  requirement  is 
improperly  coercive,  in  that 
participation  in  the  program  is  not  truly 
voluntary.  (Algonquin,  at  p.  29).  As 
demonstrated  by  the  decision  in  ANR 
Pipeline  Co.  et  al..  33  FERC  f  61.149. 
Docket  No.  CP85-621-000.  et  al., 
(October  31, 1985),  commenters  argue     - 
that  it  appears  the  substantive  aspects  ' 
of  the  rule  are  being  applied  to 
individual  section  7  certificate 
applications  and  that  the  Commission's 
generic  definition  of  a  public 
convenience  and  necessity  has  been 
modified  to  comport  with  that  stated  in  " 
Order  No.  436.  (Algonquin,  at  pp.  29-32). 

They  state  that  there  is  no  basis  for 
allowing  customers  who  no  longer 
require  their  contract  demand  to 
repudiate  their  existing  contractual 
commitments,  and  that  the  Commission  \ 
has  failed  to  show  any  "unequivocal 
pubhc  necessity"  for  relieving  any  party 
to  a  contract  of  its  bargain.  (Northwest 
Natural,  at  pp.  17-18). 

The  Commission  disagrees  with  the 
applicants  that  the  CD  reduction/ 
conversion  condition  is  an  unlawful 
unilateral  abrogation  of  the  pipeline's 
contractual  rights.  Order  No.  436  neither 
modifies  contracts  by  its  ovm  terms  nor 
creates  any  "unilaterar'  rights  to  breach 
contracts:  Nor  is  the  Commission  here 
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relying  on  the  statutory  requirements  of 
section  5  of  the  Natural  Gas  Act.  Rather, 
the  CD  reduction  and  conversion 
options  in  §  Z84.10  are  merely  a 
condition — imposed  pursuant  to  the 
Commission's  authority  under  section 
7(e)  of  the  Natural  Gas  Act  and  section 
3n(c)  of  the  NGPA— to  which  the 
pipeline  must  agree  in  order  to  provide 
service  prospectively  under  the  self- 
implementing  transportation  rules. 
When  changes  occur,  the  rates  charged 
for  that  converted  .transportation  will 
continue  to  be  set  under  the  Natural  Gas 
Act,  with  proper  consideration  given  for 
changes  in  cost  incurrence  and  cost 
responsibility.  50  FR  42439.  Since  the 
final  rule  does  not  require  that  a  pipeline 
operate  under  the  self-implementing 
rules,  the  final  rule  does  not  override 
any  existing  contracts.  And  the 
provisions  of  section  5  of  the  Natural 
Gas  Act  do  not  apply  because  the 
Commission  is  not  modifying  the 
provisions  of  any  existing  certificates. 
As  stated  in  the  final  rule,  one  purpose 
of  the  CD  reduction  option  is  to  permit  a 
"freeing  up"  of  unused  firm  capacity 
that  existing  customers  may  have 
"booked"  but  not  longer  need  and  no 
longer  desire  to  reserve.  50  FR  42440. 
Therefore,  the  final  rule  does  not  modify 
the  contracts  parties  have  entered  into, 
but  merely  provides  that  a  condition  of 
participating  in  the  self-implementing 
operating  rules,  is  for  the  pipeline  to 
agree  to  provide  the  reduction  and 
conversion  options  to  its  firm  sales 
customers  as  a  condition  of  that  choice. 

It  is  the  voluntary  decision  of  a 
pipeline  to  accept  self-implementing 
transportation  authority  that  reflects  the 
concomitant  agreement  to  provide  the 
contract  reduction  and  conversion 
option  to  its  customers.  50  FR  42440.  A 
pipeline  that  believes  such  a 
commitment  is  at  odds  with  the  "settled 
expectations"  reflected  in  its  sales 
contract  (Algonquin,  at  p.  21]  is  free  not 
to  participate.  The  assertion  that  the 
Order  No.  436  program  is.  in  effect, 
coercive  and  mandatory  rather  than 
voluntary  is  discussed  above.  The 
discussion  need  not  be  repeated. 

Algonquin's  suggestion  that  the 
Commission  applied  the  provisions  of 
Order  No.  436  to  an  application  under 
NGA  section  7  in  ANR  is  wrong.  The 
order  issued  in  that  case  merely  set  the 
proceeding  for  hearing,  to  resolve  issues 
of  material  fact  raised  by  an  intervenor. 
The  hearing  was  required  by  the  Natural 
Gas  Act.  While  the  order  does  indicate 
that  the  Commission  will  review  under 
section  4(b)  of  the  NGA  allegations  of 
discrimination  in  the  context  of  its 
decision  to  grant  individual  section  7(c) 
transportation  certificates,  the  order 


cited  did  not  resolve  «ny  substantive 
issues  as  to  what  will  constitute  such 
discrimination. 

b.  Alleged  Certificate  Amendment  A 
number  of  applicants  state  that  the 
Commission  is  applying  its  conditioning 
authority  under  section  7(e)  of  the 
Natural  Gas  Act  to  permit  the  CD 
reduction/conversion  option.  Panhandle, 
at  p.  5;  Texas  Eastern  at  p.  8;  Memphis, 
Light  Gas  &  Water  Division,  at  pp.  11-12; 
Natural  Gas  Pipeline,  at  p.  50; 
Algonquin,  at  p.  25;  Amoco,  at  pp.  2.  4-5, 
9-10;  Mississippi  River  Transmission,  at 
pp.  18-19;  Northwest  Natural,  at  pp.  19- 
21;  Monterey,  at  p.  14;  Indicated 
Producers,  at  pp.  6-10;  Transwestem,  at 
p.  19.  Generally,  the  applicants  state 
that  the  conditioning  authority  under 
section  7(e)  can  only  be  exercised  when 
the  certificate  is  issued,  and  unless  a 
pipeline  requests  or  agrees  to  the 
modification  or  ratification  of  a 
certificate  or  has  violated  the  terms  of 
its  certificate,  the  Commission  has  no 
authority  to  modify  or  revoke  an 
existing  section  7  certificate.  (Indicated 
Producers  at  p.  6).  For  example, 
Algonquin  (at  pp.  26-27)  states  that  the 
Natural  Gas  Act  does  not  give  the 
Commission  the  power  to  alter,  amend 
or  in  any  way  modify  a  certificate  of 
public  convenience  and  necessity.  They 
state  that  while  section  7(e)  of  the  NGA 
authorizes  the  Commission  to  place 
reasonable  conditions  upon  a  certificate, 
that  certificate  must  stand  until  the 
pipeline  seeks  abandonment  of  the 
service  under  section  7(b)  of  the  NGA. 

Amoco  Production  Company  (at  pp.  9- 
12)  states  that  the  Commission  is 
attempting  to  use  its  section  7 
transportation  authority  as  a  substitute 
for  performing  its  duties  under  section  5. 
They  contend  that  the  25  percent 
reduction/conversion  provision  in  the 
final  rule  is  being  applied  to  the  blanket 
transportation  certification,  and  not  to 
the  certificate  governing  the 
jurisdictional  firm  sale  to  be  affected. 
They  contend  that  the  condition  is  being 
applied  to  the  wrong  certificate.  They 
contend  that  Panhandle  Eastern 
Pipeline  Company  v.  FERC,  813  F.2d 
1120  (D.C.  Cir.  1979)  makes  clear  that  the 
Commission  cannot  use  its  section  7(e) 
authority  as  a  proxy  for  its  section  5 
authority.  They  acknowledged  that 
while  Panhandle  dealt  with  a  rate  issue, 
the  decision  is  essentially  founded  on 
the  same  basic  interplay  between 
sections  5  and  7(e).  Amoco  Production 
further  contends  that  even  if  the 
reduction/conversion  rule  is  a  valid 
section  7(e)  condition,  it  is 
unreasonable.  Amoco  states  that  the 
Commission's  purpose  for  permitting 
this  option  is  to  "free  up"  capacity  for 


transportation  under  the  new  rule. 
However,  the  Commission  has  not 
indicated  why  this  option  outweighs  the 
long-recognized  importance  of  private 
contractual  agreements.  Moreover. 
Amoco  Production  (at  pp.  1^17) 
contends  that  the  Commission  failed  to 
consider  how  a  voluntary  mutual 
negotiation  between  pipelines  and 
suppliers  could  not  achieve  essentially 
the  same  result. 

Virtually  all  of  these  arguments  were 
raised  in  comments  to  the  Commission's 
proposed  rule  and  were  addressed  in  its 
Order  No.  436.  SO  FR  42439.  As 
explained  more  fully  in  the  final  rule, 
these  applications  appear  to  assume 
that  the  rule  would  automatically  allow 
firm  sales  customers  to  shift  cost 
responsibilities  on  to  other  customers  or 
on  to  the  pipeline's  shareholders.  Before 
any  such  shifting  occurs,  the  pipeline  is 
required  to  file  appropriate  adjustments 
to  its  rates.  The  Commission  will  review 
any  proposed  reallocation  of  fixed  costs 
in  the  rate  case.  In  the  case  of  the 
conversion  option,  the  Commission 
notes  that  the  reservation  charges 
permitted  for  firm  service  recognize  cost 
responsibility  for  firm  service  and 
sharply  reduce  the  potential  for  cost- 
shifting. 

Second,  as  stated  eariier,  the  CD 
reduction  option  is  intended  to  allow  a 
"freeing  up"  of  firm  capacity  and  does 
not  establish  rate  levels.  Moreover,  the 
CD  reduction  and  conversion  options 
are  not  mandatory.  They  are  merely  a 
condition  of  participating  in  self- 
implementing  transportation  programs. 
Pipelines  that  choose  not  to  participate 
in  the  new  program  will  not  be  subject 
to  the  CD  reduction  and  conversion 
options.  Pipelines,  however,  that  choose 
to  participate  in  the  new  program  will 
.be  agreeing  to  the  condition  and 
accepting  new  certificates  with  the  CD 
reduction  and  conversion  conditions.  To 
this  extent,  the  Commission  is  not 
amending  previously  issued  certificates, 
but  is  allowing  pipelines  the  opportunity 
to  accept  a  new  certificate  with  new 
conditions  that  apply  prospectively. 

In  the  Panhandle  case  cited  by 
applicants,  the  court  found  ^hat  the 
Commission  could  not  use  revenue 
crediting  to  reduce  previously  approved 
rates,  without  a  finding  under  section  5 
of  the  NGA  that  the  previously 
approved  rates  were  not  just  and 
reasonable.  Order  No.  436,  by  contrast 
will  not  reduce  previously  approved 
rates  by  revenue  credit  or  any  other 
means.  Pipelines  voluntarily  choose 
whether  to  participate  in  self- 
implementing  transportation.  Similarly, 
the  pipeline  is  free  to  choose  when  and 
if  it  wishes  and  make  an  appropriate 
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rate  filing  under  section  4  of  the  NGA  to 
reflect  the  changed  circumstances 
resulting  from  customers'  exercise  of  the 
CD  adjustment  options.  As  noted  above, 
such  rate  filings  will  be  reviewed  on  a 
case-by-case  basis. 

c  Alleged  Bias  For  Firm  Sales 
Cvstomers.  Indicated  Producers  lat  p.  5) 
state  that  Ae  conversion  option 
discriminates  unduly  in  favor  of  a 
pipeline's  firm  sales  customers  and  is 
contrary  to  the  prohibition  against 
undue  preference  and  discrimination  in 
sections  4{b)  and  5{a)  of  the  Natural  Gas 
Act.  They  stated  (at  pp.  5-5)  that  while 
firm  transportation  capacity  is  generally 
available  on  a  "first-come,  first-served 
basis",  firm  sales  customers  that  convert 
to  firm  transportation  are  given  priority 
over  other  potential  customers.  They 
state  that  once  a  customer  makes  thie 
business  decision  to  reduce  its 
purchases,  it  should  stand  in  no  better 
position  than  any  other  prospective 
shipper  who  seeks  transportation  on  a 
first-come,  first-served  basis. 

The  Commission  disagrees  with  this 
analysis.  Firm  sales  customers,  who  are 
already  on  the  system  and  have  been 
paying  to  reserve  firm  capacity  alLalong, 
have  a  legitimate  daim  on  that  capacity. 
Whether  they  call  oo  that  capacity  in 
the  form  of  sales  or  transportation,  the 
capacity  availaMe  for  new  customers  is 
generally  the  same.  While  tlie 
CommissioB  lecogmzes  that  in  some 
caaes  a  CMlaaier  will  be  seeking  to  use 
different  segments  of  die  pipeline 
system,  these  situations  can  be  dealt 
with  on  a  case-by-caae  basis. 

d.  AJ/eged  Unlawful  Delegation.  A 
number  of  applicants  daim  that  the 
Commission  has  in  effect  delegated  to 
private  parties  its  abandonment 
responsiixlities  under  section  7(b)  of  the 
Natural  Gas  Act.*^  Generally, 
applicants  state  that  specific  findings 
under  section  7(b)  of  the  Natural  Gas 
Act  would  be  required  in  order  for  the 
Commission  to  permanently  reduce  a 
customer's  contract  demand.  By 
authorizing  contract  demand  reductions 
at  the  sole  option  of  a  customer  without 
any  case  specific  finding,  they  contend 
the  Commission  has  delegated  its 
responsibility  under  section  7(b)  to  the 
pipeline's  customer  (Northwest  Natural 
Gas.  at  pp.  6-13). 

Other  customers  contend  that  the 
Commission  has  delegated  its  authority 
under  section  5  of  the  Natural  Gas  Act 
I  Algonquin,  at  p.  5:  and  Amoco 
Productioa  at  p.  7.)  For  example. 
Algonquin  states  that  section  5  requires 


■"  Foothills,  af  p.  713:  AlgomniiTi.  at  p.  I& 
Miamnppi  Riv«-  TranaaiMMa.  at  ppi  IS-lft  Texas 
Eastern,  at  pft.  IS-^l;  Nortliweat  Nataral.  a<  pp.  4- 
12:  Northwest  Central,  al  p.  &  NaturaL  at  p.  a 


the  Commiision  to  aoake  findings  that 
the  contract  provisions  are  unjusti 
unreasonable  or  otherwise  unlawfuL 
However,  the  Commission  has  not  made 
these  findings,  says  Algonquin,  but 
rather  has  given  the  pipeline  customer 
authority  to  unilaterally  modify  the  firm 
contract  demands  up  to  a  certain 
percent  per  year.  Amoco  Production 
contends  that  while  the  Commission  has 
delegated  its  authority  to  third  parties,  it 
attempts  to  justify  that  delegation  by 
setting  limits  on  that  delegation.  In 
effect  the  customer  and  not  the 
Commission  determines  what  is  the 
lawful  exent  of  the  firm  service 
reduction.  Amoco  fttxluction  (at  pp.  ft^jQ) 
states  that  these  determinations  must  be 
made  by  the  Commission  in  accordance 
with  section  5  and  cannot  be  delegated 
to  the  customers. 

The  Commission  disagrees  with  the 
applicants.  Furthermore,  it  is  clear  from 
§  284.10(f)  of  the  final  rule  that 
abandonment  authority  will  be 
available  if  a  customer  exercises  its 
conversion  or  rediictioo  options  under 
§  2B4.ia  On  die  other  hand,  this 
abandonment  flexibility  is  not 
mandatoiy.  te.  a  pipeline  may  choose 
to  retain  its  section  7  sales  certificate  in 
order  to  stand  ready  to  permit  its 
customer  to  "swing"  back  on  to  sales 
service.  Moreover,  a  customer  and  a 
pipeline  always  retain  tfw  flexibility, 
even  where  a  certficate  has  been 
abandooed,  to  apply  for  a  new  or 
amended  section  7  certificate  to  resume 
the  sales  service  or  some  other  form  of 
transportation  service.  50  PR  42443. 

Section  284.10  is  not  a  delegation  of 
any  responsibility  under  section  7(b)  of 
the  Nahiral  Gas  Act  Section  284.10(f) 
specifically  ■provides  that  if  a  customer 
exercuses  an  option  to  reduce  or  convert 
its  firm  sales  entitlements,  the  pipeline 
may  file  an  application  under  the 
Commission's  rules  to  abandon  that 
portion  of  the  sales  service. 

Moreover,  ttie  Commission  is  not 
invoking  its  authority  under  section  5. 
because  the  final  rule  does  not  modify 
any  contract  provisicHis.  Pipelines  that 
apply  for  a  certficate  under  the  new 
program  are  agreeing  voluntarily  to  all 
the  terms  and  conditions  of  that  program 
as  set  out  more  fully  in  the  regulations. 
Similarly,  a  pipeline  customer  who  uses 
the  CD  reduction  and  conversion  option 
is  making  a  determination  that  it  desires 
to  amend  its  current  service  contract. 
Nothing  in  the  statute  prevents  the 
Commission  from  permitting  parties 
from  agreeing  to  amend  or  modify  their 
contracts.  i 


2.  Effects  of  Reduction/Conversion 
Options 

a.  Reasonableness:  Unlawful  Taking. 
A  few  applicants  claim  that  the  CD 
redutrtion  and  conversion  option 
essentially  establishes  a  methodology 
for  avoiding  existing  contracts  between 
pipelines  and  distribution  companies, 
and  that  such  action  constitutes  a  taking 
of  property  without  just  compensation  in 
violation  of  section  5  of  the  US. 
Constitution.  (Panhandle,  at  p.  9:  Texas 
Eastern,  at  p.  24:  Algonquin,  at  p.  29; 
Natural  Gas  Pipeline,  at  pp.  46-50).  For 
example,  Natural  Gas  Pipeline  (at  pp. 
46-50)  contends  that  the  Commission's 
action  interferes  with  private 
contractual  relationships.  They  state 
that  while  the  Commission  attempts  to 
justify  the  interference  on  the  basis  that 
the  action  is  voluntary  on  the  part  of  the 
pipeline,  it  is  not  clear  why  a  pipeline's 
willingness  to  transport  should 
automatically  trigger  a  contract 
reduction  option.  They  contend  that  the 
Commission  has  no  statutoi)'  authority 
to  abrogate  the  pipelines'  contracts. 

Similarly,  Texas  Eastern  {at  pp.  24-27) 
states  that  the  CD  reduction  and 
conversion  options  deprive  it  of  its 
lawful  contract  rights  without  due 
process  and  are  in  violation  of  the  Fifth 
Amendment  They  further  contend  it 
violates  the  Natural  Gas  Act  which 
requires  the  pipeiioes'  rates  to  be  "just 
and  reasonable".  Under  their 
interpretation,  this  means  that  those 
rates  not  only  must  yield  revenues  to 
cover  pnidently-incured  costs,  but  also 
that  the  rates  must  allow  an  opportunity 
to  earn  a  return  on  invested  capital 
They  claim  that  the  CD  reduction  and 
conversion  options  threaten  the 
finaocial  integrity  of  pipeline  companies, 
both  with  respect  to  operating  revenues 
and  in  terms  of  servicing  the  dividend 
on  stock. 

As  explained  above,  the  final  rule 
does  not  override  contracts.  There  is  no 
requirement  that  a  pipeline  operate 
under  the  self-implementing  rules.  For 
the  same  reason,  there  is  no  taking  of 
property.  If  pipelines  decide  that  the 
generic  CD  reduction  and  conversion 
options  may  adversely  impact  their 
financial  integrity,  they  may  exercise 
their  business  judgment  in  deciding  not 
to  participate  in  the  new  program.  As 
long  as  the  condition  i&  reasonable 
under  the  NGA  and  the  NGPA.  it  must 
pass  constitutional  muster. 

The  Commission  also  disagrees  with 
Texas  Eastern's  argument  (at  p.  2S)  that 
pipelines  have  been  assigned  all  the 
additional  risks  assodated  with  the  rule. 
A  pipeline's  customers  that  decide  to 
exercise  the  CD  reduction  or  conversion 
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option  also  incur  a  risk  by  selecting  an 
alternative  source  of  gas  supply  and  will 
be  deemed  to  have  waived  rights  to 
protest  abandonment  application. 

ANR  Pipeline  Co.  (ANR)  (at  p.  7) 
asserts  that  a  reduction  in  firm  sales 
entitlements  to  a  customer  means  that 
the  customer  will  pay  a  lesser 
proportion  of  the  demand  costs  of  the 
pipeline  which  must  then  be  borne  by 
other  customers.  Further,  ANR  argues 
that  while  conversion  to  firm 
Transportation  service  can  offset  the 
revenue  loss  from  the  reduction  in  firm 
sales  entitlements,  such  o^set  will  not 
be  complete  because  such  items  as 
pipeline  supplier  demand  charges  will 
not  be  recovered  from  transportation 
customers.  For  this  reason,  ANR  asserts 
that  other  customers  or  the  pipeline  will 
be  injured  by  a  conversion  from  firm 
sales  entitlements  to  firm  transportation. 

ANR  also  asserts  (at  p.  8)  that  to  the 
extent  a  reduction  or  conversion  of  firm 
sales  entitlements  results  in  less  gas 
purchases  than  would  have  resulted 
absent  the  reduction,  then  a  pipeline's 
take-or-pay  and  minimum  take  liabilities 
will  cause  increased  costs  which  will 
adversely  affect  all  consumers. 

ANR  argues  (at  pp.  13, 16>  that 
§  284.10  should  be  eliminated  or 
changed  on  rehearing.  The  change 
requested  by  ANR  is  that  customers 
who  convert  their  purchase  entitlements 
to  transportation  entitlements  should  be 
required  to  pay  fully  compensatory  rates 
for  transportation  service  (at  p.  16). 

Finally,  ANR  argues  (at  p.  16)  that  a 
pipeline  should  not  be  required  to  flle  an 
adjustment  to  its  rates  under  S  284.10(g) 
every  time  a  customer's  firm  sales 
entitlement  is  changed  under  §  284.10. 
ANR  asserts  that  a  change  may  not  be 
necessary,  and  that  under  the  Natural 
Gas  Act,  pipelines  have  the  option  to  file 
for  rate  changes. 

Trunkline  Gas,  Trunkline  LNG,  and 
Panhandle  assert  (at  p.  9)  that  any 
reduction  of  Rrm  sales  entitlements  and 
any  conversion  to  firm  transportation 
should  be  permitted  only  on  a  single 
annual  date  to  be  Bxed  by  the  pipeline 
after  prior  notice  of  at  least  nine  months. 
Further,  they  seek  clarification  as  to  the 
effect  on  pipeline  minimum  bills  of  a 
reduction  in  firm  sales  entitlements  and 
a  conversion  to  firm  transportation. 
They  point  out  that  §  284.10(c)(4) 
requires  a  reduction  of  minimum 
commodity  bills  by  an  amount 
proportionate  to  any  reduction  of  firm 
sales  entitlements,  while  S  284.10(d)(5) 
requires  a  credit  against  the  minimum 
commodity  bill  for  each  unit  of  firm 
transportation  service  purchased,  and 
that  it  is  not  clear  that  only  one  of  these 
provisions  will  apply  exclusively  in  each 
case  (at  p.  10). 


As  set  forth  below,  rehearing  on  these 
issues  is  generally  denied.  With  regard 
to  ANR's  concern,  the  Commission 
recognizes  that  some  cost  shifting  may 
occur  as  a  result  of  the  conversion  and 
reduction  provisions;  however,  as  stated 
in  Order  No.  436. 

First,  by  adding  the  conversion  option  and 
specifically  allowing  for  reservation  charges 
for  rirm  service,  the  rinal  rule  recognizes  cost 
respAisibility  for  firm  service  and  sharply 
reduces  the  potential  for  cost  shifting. 
Second,  the  primary  purpose  of  the  CD 
reduction  option  is  to  allow  a  freeing  up  of 
firm  capacity,  not  to  allow  existing  customers 
to  simply  reduce  the  level  of  monthly 
payments.  The  issue  of  establishing  rate 
levels  is  left  to  individual  cases;  the  instant 
rule  seeks  only  to  establish  a  rate  structure. 
50  PR  42439. 

Order  No.  436  further  states  that: 

The  rule  in  no  way  resolves  the  issue  of 
how  those  costs  [resulting  from  CD 
reductions  or  conversions]  will  be  allocated, 
however.  Hence,  the  cost  allocation  issues 
will  be  decided  on  a  case-by-case  basis.  50 
PR  42442. 

Thus,  while  some  cost  shifting  may 
occur  under  the  rule,  the  case-by-case 
review  of  cost  allocation  provided  by 
the  rule  provides  a  forum  so  as  to 
prevent  any  unreasonable  cost  shifting. 

The  Commission  agrees  with  ANR 
that  a  pipeline  should  not  be  required  to 
file  an  adjustment  to  its  rates  everytime 
a  customer's  firm  sales  entitlement  is 
changed  under  S  284.10.  The 
Conunission  notes  that  under    '  ^  - 
§  248.7(b)(2),  a  pipeline  operating  under 
the  new  rules  must  file  transportation 
rates  that  conform  to  the  standards  of 
§  248.7.  Pipelines  must,  of  course,  make 
appropriate  adjustments  to  a  customer's 
demand  and  minimum  bill  charges  when 
a  reduction  or  conversion  becomes 
effective.  After  that,  there  is  no  need  to 
require  additional  filings,  because  no 
cost-shifting  to  other  customers  can 
occur  prior  to  any  new  filing;  so  there  is 
no  harm  to  pipeline  customers.  Of 
course,  nothing  in  the  rule  precludes  a 
pipeline  from  filing  to  adjust  its  rates  at 
any  time.  Accordingly  {  284.10(g)  will  be 
deleted  from  the  final  rule. 

With  regard  to  Tnmkline  Gas,       ? 
Trunkline  U^G,  and  Panhandle's 
arguments,  the  final  rule  provides  that  a 
pipeline  may  establish  a  single  date 
during  each  calendar  year  for  reductions 
to  take  e^ect,  and  that  customers  must 
provide  the  pipeline  with  150  days 
notice  before  a  proposed  reduction.  As 
discussed  in  Order  No.  436,  (50  FR 
42445)  this  procedure  should 
acconunodate  the  needs  of  pipelines  to 
prepare  any  necessary  rate  filings.  With 
regard  to  the  applicants'  concern  about 
effects  on  pipeline  minimum  bill 
provisions  as  a  result  of  reductions  or 


conversions  of  firm  entitlements,  the 
rule  clearly  provides  that  i  284.10(c)(4) 
applies  to  customers  who  simply  reduce 
their  firm  sales  entitlements,  while 
§  284.10(d)(5)  applies  to  customers  who 
convert  their  firm  sales  entitlement  to 
firm  transportation. 

b.  Shippers  on  the  "Prebuild"  Portion 
ofANGTS.  Pan-Alberta  Gas  and 
Foothills  Pipe  Lines  (Yukon)  express 
concern  over  the  potential  impact  of  the 
contract  adjustment  provisions  in 
S  284.10  on  the  financial  integrity  of  the 
"prebuilt"  portions  of  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS).  Pan-Alberta  sells  Canadian 
natural  gas  to  Northwest  Alaskan 
Pipeline  Company,  which  in  turn  resells 
that  gas  to  shippers  at  the  U.S.-Canada 
border.  Foothills  transports  the  Pan- 
Alberta  gas  from  Alberta  to  the  border 
through  the  "prebuilt"  Canadian 
segment  of  the  ANGTS.  The  gas  is  then 
transported  for  the  shippers  from  the 
border  into  the  U.S.  by  the  U.S. 
"prebuilt"  segments  of  the  ANGTS. 

The  Commission  notes,  at  the  outset, 
that  the  transportation  programs 
authorized  by  Order  No.  436  are  purely 
voluntary.  In  that  respect  the  final  rule 
differs  significantly  from  Order  No.  380, 
cited  by  Pan-Alberta.  Because  of  its 
voluntary  nature.  Order  No.  436  does  not 
undermine  the  financial  integrity  of  the 
ANGTS.  indeed,  Pan-Alberta  and 
Foothills  themselves  acknowledge  in 
/their  requests  for  rehearing  (Pan- 
Alberta,  at  p.  8);  Foothills,  at  p.  4))  that 
S  284.10  does  not  threaten  the  financial 
integrity  of  the  ANGTS.  In  any  event, 
the  Commission  affirms  that  no  action 
taken  here  is  intended  to  alter  its  prior 
conmiitments  made  with  respect  to  tnat 
ANGTS  pre-build.  To  the  extent  that 
Pan-Alberta,  Foothills,  and  Westcoast 
Transmission  argue  that  S  284.10 
indirectly  threatens  the  financial 
integrity  of  "the  North  American  Gas 
Industry,"  their  argxmients  parallel 
arguments  advanced  by  others.  These 
points  are  addressed  by  the  Commission 
throughout  this  order. 

c.  Nexus  Between  CD  Adjustments 
and  Transportation.  A  few  applicants 
state  that  the  Commission  has  not 
established  a  nexus  between  the 
contract  demand  reduction  condition 
and  the  exercise  of  transportation  rights 
under  the  NGPA  and  the  NGA.  Texas 
Eastern,  at  p.  12;  Algonquin,  at  p.  17; 
ANR,  at  p.  13,  Amoco,  at  pp.  12-17.  The 
Commission  disagrees.  The  nexus  lies  at 
the  heart  of  Order  No.  436  and  is  simply 
stated.  While  pipelines  legitimately 
exercise  "natural"  monopoly  power  in 
many  geographic  areas  over  interstate 
transportation,  there  is  no  clear 
economic  basis  for  pipelines  to  wield 
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"natural"  monoply  power  over  die 
purchasing  and  selling  of  the  natural  gas 
commodity.  Pennroil  v.  FERC,  645  F.2d 
360,  378-379  (5di  Or.  1981).  cert,  denied. 
454  U.S.  1142  (1982).  Accordingly,  diere 
is  a  sound  re^atory  basis  for  the 
Conunission  to  take  those  steps 
necessary  to  fulfill  the  NGPA  goal  to 
remove  federal  price  regulation  over 
markets  for  the  natural  gas  commodity 
at  the  wellhead. 

The  CO  adjustment  options,  by 
allowing  a  freeing-up  of  capacity  now 
booked  for  firm  sales  service,  allow 
shippers  the  abitity  to  book  equally  firm 
transportation  service  in  order  to  link  up 
the  two  sides  of  a  competitive  market  in 
the  gas  commodity.  Algonquin  makes  a 
somewhat  different  point  when  it  states 
(at  pp.  17-22)  that  pipeline  facilities 
typically  have  been  constructed  to 
provide  capacity  for  Hrm  sales  and 
transportation  requirements.  Unless 
these  contracts  have  expired  or  t>een 
amended  through  bilateral  agreements 
approved  by  the  Commission,  the 
available  firm  jurisdictioaal  pipeline 
capacity  is  fully  subscribed.  Since  the 
rule  requires  pipelines  to  accord  firm 
sales  customers  a  priority  opportunity  to 
convert  their  firm  sales  rights  to  firm 
transportation,  some  customers, 
Algonquin  states,  will  convert  all  of 
their  firm  sales  oititlements  to 
transportation.  If  the  customers  need  the 
capacity,  it  is  likely  they  would  convert 
their  firm  sales  entidement  to  firm 
transportatioa. 

If  Algonquin's  analysis  is  correct  then 
it  only  means  that  customers  will  prefer 
the  cooversioD  option  over  the  reduction 
option.  If  Algonquin  is  wrong,  then  the 
reduction  optioa  will  serve  as  a  useful 
device  to  free  up  capacity  that 
consumers  no  longer  wish  to  pay  for.  In 
either  event,  the  Commission  sees  no  - 
reason  to  modify  this  feature  of  the  rule 
because  the  Commission's  objective  is 
to  free  up  capacity  not  required  for  sales 
or  transportation  service  to  existing 
customers. 

d.  On  Contracts  Providing  for  Annual 
Entitlements.  ANR  asserts  in  its 
application  for  rehearing  (at  p.  6)  that 
the  term  "firm  sales  entiUements".  as 
used  in  %  284.ia  is  not  defined  but 
seems  to  include  not  only  "contract 
demand."  or  "Maximum  Daily  Quantity" 
amoonts.  but  also  "annual  contract 
quantity."  or  "Annual  Entitlement" 
amounts.  ANR  seeks  clarification  that 
the  latter,  annual  amounts  are  included 
in  the  definition  of  finn  sales 
entitlements.  Memphis  asserts  in  its 
application  for  rehearing  (at  pp.  11-13) 
that  the  Cotnmission  erred  in  Order  No. 
436  by  not  allowing  customers  of 
pipelines  to  reduce  their  firm  sales 


entitlements  for  D-2  quantities  which 
relate  to  expected  annual  purchases  or 
curtailment  entitlements,  under  the 
modified  fixed-variable  rate  design.  As 
set  forth  below,  rehearing  on  these 
issues  is  denied. 

With  regard  to  ANR's  concerns.  Order 
No.  436  provides  that  "firm  sales 
entidements"  means  ".  .  .  not  only 
contract  demand  but  such  Annual 
Contract  Quantities,  or  perhaps  certain 
curtailment  entitlements.  To  the  extent 
that  there  may  be  some  particular 
questions  as  to  whether  a  specific 
vehicle  operates  to  fix  firm  sales 
entitlement,  these  issuea may  be  ^ 

appropriately  addressed  on  a  case-by- 
case  basis."  Thus,  firm  sales 
entitlements  covers  both  peak  and 
annual  volumes.  With  regard  to 
Memphis'  concern.  Order  No.  436  clearly 
provides  that  the  CD  reduction  and 
conversion  options  are  intended  to 
allow  reductions  in  the  volumetric  levels 
of  service,  not  in  the  amount  of  fixed 
charges  paid  to  the  pipeline  under  a 
particular  rate  design.  However,  as  set 
forth  above.  Memphis  may  pursue  its 
argument,  to  the  extent  it  relates  to 
volumetric  reductions,  in  an  individual 
case.  For  these  reasons,  rehearing  is 
denied  on  these  issues. 

e.  On  existing  Full  Requirements 
Customers.  In  Order  No.  436  we  held 
that  customers  served  under  a  contract 
that  required  them  to  buy  all  their  gas 
from  one  supplier  or  were  subject  to  a 
sole  supplier  clause  could  neverthless 
reduce  or  convert  their  fiim  sales 
entitlement.  SO  FR  42445.  The 
Commission  declined,  however,  to  hold 
that  the  customers  served  under 
oootracts  like  these  could  continue  to 
purchase  gas  under  the  pipeline's  full 
requirements  rate  schedule.  The 
Conunission  did  so  because  there  could 
be  differences  between  the  costs  of 
providing  full  requirements  sales  service 
and  full  requirements  transportation 
service.  It  said,  however,  tlut  if  there 
were  disagreements  on  what  the  premier 
rate  should  be,  they  would  be  resolved 
in  individual  cases.  Id. 

On  rehearing  Tennessee  Small 
General  Service  Customer  Group  (at  pp. 
3-4).  CILCO  (at  pp.  2-17),  and  Illinois  (at 
pp.  2-12)  argue  that  the  Commission 
erred  in  not  addressing  the  rate 
question.  The  Commission  sees  nothing 
in  CILOO's  or  Illinois'  arguments; 
however,  that  warrants  a  different 
conclusion.  The  full  requirements  rate 
schedule  estaiHishes  certain  criteria  that 
customers  must  meet  in  order  to  be 
subject  to  the  full  requirements  rate 
schedule.  (The  fiiU  requirements  rate 
schedule  is  typically  a  more  favorable 
rate  schedule  than  a  partial 


requirements  rate  schedule,  in  terms  of 
the  price  that  is  paid  for  a  unit  of 
service).  If  after  taking  advantage  of  a 
reduction  or  conversion  a  customer  still 
complies  with  the  criteria  for  being  a  full 
requirements  customer,  then  that 
customer  should  continue  to  be  a  full 
requirements  customer.  If  that  customer 
no  longer  meets  the  criteria  for  a  full 
requirements  customer  after  a  reduction 
or  conversion,  then  that  customer  would 
be  a  partial  requirements  customer  and 
come  under  whichever  rate  schedule 
that  meets  the  customer's  current 
contract.  A  customer  that  moves  from  a 
full  requirements  customer  to  a  partial 
requirements  customer  as  a  result  of  a 
contract  reduction  or  conversion  may 
then  use  the  next  rate  case  as  an 
opportunity  to  argue  that  the  criteria  for 
full  requirements  customers  should  be 
amended  so  that  it  could  continue  to 
take  advantage  of  the  full  requirements 
rate  schedules.  In  the  interim  before  the 
next  rate  case  is  filed,  the  customer 
should  pay  under  the  rate  schedule  that 
meets  the  criteria  for  its  contract.  For 
example,  if  a  customer  reduces  its 
entitlement  by,  say,  15  percent  and  takes 
no  gas  from  any  other  pipeline  and  takes 
no  transportation  services  from  the 
pipeline  with  which  it  has  a  contract, 
then,  as  long  as  there  is  not  a  volume 
minimum  for  contract  demand  for  full 
requirements  customers,  it  would 
continue  to  use  the  full  requirements 
rate  schedule.  If  the  customer  converted 
15  percent  of  its  firm  sales  contract 
demand  to  transportation  service  but 
still  continues  to  take  all  of  its  pipeline 
services  from  the  pipeline  with  which  it 
has  the  contract  (even  though  it  buys 
some  gas  directly  from  producers)  then, 
if  this  is  not  prohibited  by  the  full 
requirements  rate  schedule,  the 
customer  would  continue  to  be  a  full 
requirements  customer.  If  the  full 
requireonents  rate  schedule,  however, 
prohibited  customers  from  buying  gas 
directly  from  producers  and  transportiog 
it  on  the  pipeline,  then  the  customer 
would  no  longer  be  a  full  requirements 
customer. 

3.  Proposed  Procedural  Changes 

a.  Length  of  Notice.  As  stated  eariier, 
§  284.10  provides  that  customers  that 
exercise  their  CO  reduction  option  or 
conversion  option  are  required  to  give 
the  pipeline  150  days  notice  or  60  days 
notice,  respectively,  before  the  proposed 
change.  INGGA  states  that  the  60  day 
notice  period  is  too  brief  if  pipelines  are 
to  plan  their  long  term  supply 
arrangements  at  the  lowest  reasonable 
rate.  They  suggest  that  the  Commission 
should  require  all  such  parties 
converting  service  to  file  at  the  same 
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tine  amiually,  with  that  oonvecsioQ  to 
be  effective  oiae  oioath*  thereafter 
(INCGA  at  p.  18). 

Washington  Natorai  Gas  Company 
atates  that  even  assuming  a  pipe^e 
elects  to  accept  tfie  oew  blanket 
certificate,  local  distribution  companies 
do  not  have  enou^  time  by  the 
February  1, 1986,  deadline  in  the  final 
rule  to  detennme  %vi)ether  it  is  a  prudent 
economic  decision  to  reduce  or  convert 
their  contract  demands.  Moreover, 
Washington  Natural  maintains  diet  the 
Commission's  proposal  on  block  billing 
in  Part  D  of  the  rale  wrtll  also  affect  the 
distributors'  decisions.  (Washington 
Natural  Gas  Company,  at  p.  4). 

Kansas  Power  and  Light  Company 
states  (at  pp.  2-3)  that  in  the  second  and 
subsequent  calendar  years,  it  appears 
that  S  2e4.10(c)(2)  permits  the  pipelines 
to  designate  dates  on  which  CD 
reductions  will  occur,  if  this  is  correct 
Kansas  Power  and  Light  states  that 
pipelines  could  set  fbe  first  election  date 
after  February  1, 1986  at  December  31. 
1987.  This  means  that  a  pipeline's 
customers  would  only  be  aUowed  to 
make  one  CD  reduction  election  which 
would  be  effective  in  the  first  three 
winters  after  the  issuance  of  Order  No. 
436.  They  further  state  that  it  is  unclear 
whether  S  284.10  pennits  the  pipeline  to 
change  the  election  date  ht)m  year  to 
year  or  whether  it  must  select  a 
permanent  annual  election  date.  If  the 
date  is  not  permanent,  they  state  the 
pipeHne  could  pick  January  1,  in  one 
year  and  December  31,  in  the  next,  and 
thereby  impede  the  implementation  of 
the  CD  reductions.  They  suggest  that  the 
Commission  require  pipelines  to  select 
an  initial  CD  election  date  in  the  period 
from  February  1. 1986,  to  May  18, 1986 
and  that  that  date  would  be  a 
permanent  election  date. 

The  Commission  believes  that  the  60- 
day  notice  period  is  reasonable.  This 
notice  period  is  the  minimum  period 
within  which  a  pipeline's  customers  may 
give  notice  of  a  CD  conversion. 
Presumably,  some  customers  will  give 
notice  before  that  date.  Even  if  other 
customers  provide  only  the  minimum 
notice  period,  that  60-day  period  may  be 
the  earliest  time  at  which  the  customer 
can  assess  the  options  available  to  it 
The  Commission  beheves  that  the  60- 
day  notice  period  appropriately 
balances  the  time  needed  for  the 
pipeline  to  assess  its  supply  and 
demand  against  the  customer's  need  for 
flexibility  io  assessing  its  options. 
Further,  a  oonverting  customer  will 
continue  to  contribute  to  the  recovery  of 
fixed  costs  at  essentiaHy  similar  leveis. 
As  oootraated  with  a  reducing  caistomer. 


the  ooovetting  cuslaiBer  is  not  ieavtng 
the  system. 

With  respect  to  Wasfamgton  Natural's 
oomaeat  th^  earlier  for  electing  CD 
reductions  for  1986  was  Fehniary  1, 
1986,  under  Order  No.  4aa.  if  a  customer 
does  not  exercise  its  CD  reductioa 
option  in  1966,  it  can  still  elect  that 
option  for  1987.  in  say  event  the  CD 
conversion  option  may  be  exercised  at 
any  date  each  year  foUowing  tke 
a];q>ra(iriate  eo-days'  notice. 

Finally,  Kansas  Power  and  Light  is 
correct  that  {  284.10(cK2]  allows 
pipelines  to  designate  the  date  during 
e^:h  calendar  year  that  the  CD 
reductions  are  to  take  effect  and  that  the 
pipeline  may  change  this  date  from  year 
to  year. 

In  response  to  these  requests, 
§  284.10(c)(2)  is  modified  to  establish 
more  certain  notice  deadhnes  and 
effective  dates  £ar  customers  to  exercise 
their  CD  reduction  options.  Under 
i  284.10(cKl).  the  "trigger"  date  (or  the 
availability  of  the  CD  reduction  option 
is  the  date  the  pipelnte  first  commences 
or  continues  a  new  section  311 
arrangement  after  February  IS,  1888,  or 
accepts  a  new  blanket  certificate. 
Secboa  284.iai(c)(2),  mb  modified.  wo«kl 
require  that  nnleJBS  the  pipeline  agrees 
otherwise,  a  customer  wishn^  to 
exercise  its  CD  reduction  option  the  first 
jrear  it  is  available,  must  give  the 
pipeline  written  notice  of  the  level  of  its 
first  year  reduction  aot  later  than  45 
days  following  the  "trigger"  date 
established  under  §  284.10(a).  This  45- 
day  notice  requirement  is  only 
applicable  to  firm  sales  customers  in  the 
first  year  the  CD  reductioa  option  is 
available.  Because  S  284.10(c)(1) 
establishes  a  single  date  for  first  year 
reductions  to  take  effect,  the  4&<lay 
notice  requirement  is  intended  to 
provide  customers  adequate  time  to 
decide  their  first  reduction  elections 
under  S  284.10. 

In  addition,  {  2M.10{c)[2]  requires 
that  in  the  first  year,  all  such  customer 
reductions  take  effect  150  days 
folbwing  the  close  of  the  required  45- 
day  customer  notice  period.  This  will 
assure  that  all  customers  enjoy  the  same 
45-day  period  to  make  their  CD 
reduction  elections,  and  that  all  such  CD 
reduction  elections  will  take  effect  on 
the  same  day  the  first  year.  The 
Commission  intoids  this  modification  to 
provide  pipelines  and  their  customers 
with  the  certainty  and  predictability 
necessary  to  plan  their  first  service 
agreensent  modificatioas  aad  tariff 
filings  mnler  Oder  No.  436. 

In  subsequent  years.  S  284.10(c)(2)  Is 
modified  to  permit  a  pipeline  to 

establish  a  single  effective  date  for  all 


CD  redactkas  10  take  effscL  ••  long  as 
the  pipeline  provides  its  caskMuert  «vith 
lao  days  written  notioe  prior  to  sodi 
date.  'Tliis  dwnse  tsoald  penait 
pipelines  ttie  flexibiiity  to  change  die 
effective  date  for  CD  redacttons  in 
sabsequcnt  years,  as  long  as  the 
changed  efiective  date  is  ao  later  than 
the  "anniversary"  date  of  dwir 
customers'  last  soch  reductioa.  and  a« 
long  as  thefa'  castomers  are  provided 
prior  notioe  of  the  changed  effective 
date.  In  this  way,  a  pipeline  may  choose 
to  require  that  ril  CD  redactions  take 
effect  on  a  shig)e  date,  and  customers 
will  be  assured  diet  such  rflective  date 
is  no  later  than  12  mondis  following  tfie 
effective  date  of  their  last  sodi 
reductions. 

b.  Gradoal  Phase-in.  Several 
petitioners  argoe  on  rehearing  that  the 
Commission  should  have  considered 
alternatives  to  die  schedule  of  phasiqg- 
in  the  CD  adjustment  options. 
EUzabethtown  Gas  Company  states  (at 
pp.  11-12]  diat  the  (^ommissicHi  should 
limit  the  options  to  a  total  of  20  percent 
over  a  four-year  period.  Petitioners  state 
diat  until  die  Commission  has  had 
actual  eiqierience  with  the  effect  of  its 
program  on  the  maintenance  of 
continuous,  adequate  and  reliable 
natural  gas  service,  such  a  limitation 
would  not  prevent  pipelines  and  their 
customers  fixim  negotiatiog  laiger 
reductions  and  conversions,  but  diat 
those  reductions  and  conversions  would 
be  subject  to  case  qiecific  applications 
under  section  7(b)  of  the  Na^iral  Gas 
Act.  Tliey  suggest  that  this  appraadi 
would  aflord  a  aieaninhil  recognition  of 
the  competitive  market  while  testing  the 
ability  of  the  pipeline  to  meet  its 
obligations  throu^  firm  transportation 
services.  Elizabethtown  also  aigiies  that 
limiting  the  options  would  mitigate 
adverse  cost-shifting. 

American  IHiblic  Gas  Association 
(APGA)  and  Wisconsin  DtstrilNitors 
Group  ( WDG]  make  arguawnts  (at  p.  36 
and  at  p.  11.  respectively)  mmilar  to 
Elizabethtown's  that  limiting  the  CO 
adiustmeot  options  would  mitigate  the 
problem  of  shifting  co9\»  to  remaining 
customers.  Specifically,  APGA 
recommends  that  the  25  percent  annual 
ceiling  be  reduced  to  15  percent  ao  that 
CD  adjustments  would  be  more  gradaal 
and  spread  over  a  greater  mmaiier  of 
years.  WDG  sim|dy  supports  rediiciag  25 
percent  to  a  smaller  percentage 

MPC  (at  pp.  9-12)  takes  issae  with  die 
Commission's  four-^rear  phased-in 
approach  to  (3)  conversions  (25  percent 
maximum  each  year).  M  charges  diat 
LDCs  will  be  p«t  in  a  dilemma  of  having 
to  use  up  dieir  CD  reduction  option  to 
avoid  cost  shiftiRg  when  dieir  large 
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industriai/conunercial  customers  swing 
to  direct  producer  purchases. 
Accordingly.  MPC  (at  p.  12)  recommends 
elimination  of  the  25  percent  limitation 
on  CD  conversions.  Alternatively,  it 
urges  that  LOCs  be  given  credit  toward 
their  contract  demand  charge  payments 
to  their  pipeline  suppliers  to  the  extent 
that  their  large  industrial  or  commercial 
customers  purchase  transportation 
directly  from  the  pipeline  servicing  the 
LDC.  It  asserts  that  this  latter  option 
would  prevent  LDCs  from  having  to  use 
up  their  limited  25  percent  options  to 
eliminate  their  payments  for  CD 
capacity  that  are  already  being  made 
directly  to  the  pipelines  by  the  LDCs 
own  former  sales  customers  who  are 
now  purchasing  transporation. 

In  addressing  these  concerns  over  the 
schedule  adopted  in  Order  No.  438  for 
phasing-in  CD  reductions  and 
conversions,  the  Commission  believes  it 
is  important  to  reiterate  the  intent  and 
purpose  behind  CD  adjustments  as  a 
general  matter.  Order  No.  436  is 
designed  to  promote  alternatives  to  the 
traditional  marketing  of  gas  in  which  the 
pipeline  purchases  gas  at  the  wellhead, 
transports  it  and  resells  it  to  its 
customers.  The  CD  reduction/ 
conversion  options  provide  pipelines' 
firm  sales  customers,  especially  full 
requirements  customers,  with  a  greater 
ability  to  purchase  gas  from 
nontraditional  suppliers  and  to  have  it 
transported  on  a  firm  or  interruptible 
basis.  For  this  policy  to  be  effective, 
there  must  be  access  to  firm  pipeline 
capacity.  Otherwise,  interruptible  loads, 
including  the  large  volume  of  fuel- 
switchable  load,  would  be  primarily,  if 
not  virtually  the  exclusive,  beneficiary 
of  the  freed-up  gas  supplies. 

At  the  same  time,  it  is  clear  that  a 
transition  period  is  appropriate  in  view 
of  the  need  for  so  many  business 
participants  to  review  and  perhaps 
revise  their  existing  arrangements  in 
light  of  wellhead  decontrol  and  Order 
No.  436.  The  Commission  also  must 
assure  that  its  approach  will  allow  it  to 
monitor  the  evolution  of  the  market,  to 
respond  to  problems  as  they  arise,  and 
to  make  any  mid-course  adjustments 
that  become  necessary. 

The  Commission  provided  for  a 
transition  period  in  Order  No.  436, 
However,  we  are  persuaded  by  the 
petitions,  especially  those  of  APGA  and 
WDG.  associations  of  primarily  small, 
full-requirements  customers,  that  the 
transition  period  should  be  slightly  more 
graduated  and  gradual. 

The  Conunission  is  therefore  granting 
rehearing  in  order  to  modify  the  CD 
reduction/conversion  phase-in  period. 
First  it  will  provide  for  a  five-year 
phase-in  period.  Second,  it  will  cap 


adjustments  at  15  percent  for  each  of  the 
first  two  years.  20  percent  for  the  third 
year,  and  25  percent  for  each  of  the  last 
two  years.  (The  "years"  *ill  be  twelve- 
month periods  dating  form  the  date  on 
which  the  pipeline  first  becomes  subject 
to  §  284.10  by  virtue  of  commencing  a 
new  section  311  transaction  or  accepting 
a  new  blanket  certificate  under 
S  284.221.)  Third,  it  will  require  that  the 
adjustments  be  cumulative.** 
Accordingly,  the  Commission  adopts  the 
following  schedule: 
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Tile  Commission  believes  that  the 
modifications  to  the  CD  reduction/ 
conversion  schedule  adopted  herein  will 
better  enable  pipelines  to  accommodate 
their  customers'  CD  adjustments  in  a 
more  orderly  and  less  disruptive 
manner.  Pipelines  and  their  customers 
will  benefit  fi^m  a  more  gradual  CD 
adjustment  program  to  the  extent  it 
ensures  a  more  predictable  transition 
and  mitigates  potential  take-or-pay 
exposure.  Most  significantly,  as  pointed 
out  by  APGA  and  WDG,  limiting  the  CD 
adjustment  options  will  help  to  mitigate 
adverse  cost-shifting. 

The  nondiscriminatory  access 
conditions  in  Order  No.  436  are  intended 
to  give  all  customers  of  a  pipeline  access 
to  available  transportation  capacity.  In 
the  near  future,  as  pipeline  customers 
revisit  their  traditional  relationships 
with  pipeline  suppliers  and  gain 
experience  in  finding  and  purchasing 
non-traditional  supplies,  most 
transportation  services  will  probably  be 
on  an  interruptible  basis.  A  customer's 
ability  to  obtain  interruptible 
transportation  service  does  not 
necessarily  depend  upon  CD  reductions 
and  conversions. 

However.  Order  No.  436  recognizes 
the  possibility  of  structural  changes  in 
the  gas  industry.  Distribution  customers 
€md  end-users  may  choose  to  purchase 
more  of  their  gas  supplies,  either  short- 
term  or  long-term,  from  producers, 
brokers  and  other  nontraditional 
suppliers.  In  these  cases,  pipeline 
customers  would  require  long-term  firm 


**The  "cumulative"  requirement  here  implements 
the  Commission's  intention  that  Tinn  sales 
customer*  be  provided  maximum  options  for 
transportation  services,  regardless  of  whether  they 
choose  to  exercise  those  options  to  the  full  extent 
from  year  to  year  during  the  03  reduction/ 
conversion  phase-in  schedule. 


transportation  arrangements.  The  CD 
reduction/conversion  options  are 
important  in  this  respect  to  free  up  some 
pipeline  capacity  and  to  give  firm  sales 
customers,  especially  full  requirements 
customers,  greater  options.  However, 
recognizing  that  these  new  pipeline 
service  options  involve  structural 
changes  in  the  industry,  the  Commission 
must  ensure  that  use  of  these  new 
options  does  not  greatly  disadvantage 
any  one  class  of  customers. 

Changes  in  purchasing  patterns  may 
be  more  prevalent  in  some  areas  of  the 
country  than  others,  or  for  some 
customers  more  than  others.  Partial 
requirements  customers  have 
historically  been  able  to  "swing"  on  a 
competitive  basis  between  multiple 
pipeline  suppliers,  an  ability  that  was 
enhanced  by  Order  No.  380.  It  is 
reasonable  to  assume  that  the  ability  to 
"swing"  has  translated  to  expertise  on 
the  spot  market  as  well.  In  this  regard, 
the  Commission  notes  that  data  on  file 
at  the  Commission  and  reproduced  at 
Exhibit  D  of  Order  No.  436  indicates  that 
the  overwhelming  majority  of 
transportation  arrangements  undertaken 
on  behalf  of  local  distribution 
companies  in  the  first  six  months  of  1985 
have  been  for  partial  requirements 
customers  with  alternate  pipeline 
suppliers  and  not  for  full  requirements 
customers  supplied  solely  by  one 
pipeline. 

Since  many  partial  requirements 
customers  have  greater  experience  with 
spot  market  and  interruptible 
transportation  transactions,  we  believe 
that  they  have  developed  greater 
knowledge  of  the  competitive  market 
infrastructure,  with  greater  resources  to 
make  direct  ptirchases  of  competitively 
priced  gas.  liiis  customer  class  may  be 
better  situated,  therefore,  to  take 
immediate  and  full  advantage  of  the  CD 
options. 

Full  requirements  customers,  on  the 
other  hand,  have  not  had  the  same 
opportimities  to  play  the  competitive 
field  between  pipeline  suppliers.  Nor  in 
many  cases  have  they  had  the 
opportunity  to  gain  extensive  experience 
in  making  spot  market  or  direct 
producer  purchases.  Accordingly,  many 
may  be  reluctant  to  immediately  forgo 
the  reliability  of  service  which  comes 
from  their  present  suppliers'  firm  sales 
obligations.  As  a  result,  full 
requirements  customers  will  probably 
be  unwilling  to  reduce  or  convert  their 
firm  entitlements  as  rapidly  as  many 
partial  requirements  customers. 

To  the  extent  partial  requirements 
customers  can  better  take  advantage  of 
the  CD  reduction  election  than  full 
requirements  customers,  there  may  be 
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cost-shifting  frooi  partial  to  fall 
requirements  customers.  This  is  so 
because  some  portkio  of  fixed  costs  are 
allocated  on  the  basis  of  firm 
entitfemeiits.  if  partial  reqnireiDeiits 
customers  reduce  their  entitieraents  in  a 
disproportionately  greater  amount  than 
the  reductioDS  by  fuli  requiremraits 
customers,  these  Latter  castomers  may 
be  allocated  a  greater  share  of  the  fixed 
coets.  By  setting  the  CO  reduction  cap 
higher  in  the  initial  years,  die 
Conunissicm  inadvertently  may  have 
disadvantaged  the  very  customers  that 
the  CD  reduction  provi«ans  are 
intended  to  benefit  Theefore,  as 
indicated  above,  we  have  decided  to 
modify  those  provisions  to  provide  for  a 
more  graduated  and  gradual  phase-in 
period. 

c.  Reduction  of  Transportation 
Entitlements.  One  applicant,  ColunU>ia 
Gas  Transmission  Company,  states  that 
the  Commission  should  also  allow 
reductions  in  exisiting  firm 
transportation  contracts.  It  states  that, 
as  a  corollary  to  the  Commission's 
regulattons  permitting  pipeline 
customers  to  reduce  their  sales 
contracts  by  a  certain  percent  a  year, 
customers  with  the  abihty  to  reduce 
their  firm  transportation  contracts  by  a 
similar  percent  a  year  should  be 
afforded  the  same  treatment.  Columbia 
contends  that  this  is  especially 
important  for  upstream  pipelines  who 
are  transporting  gas  for  the  benefit  of 
another  pipeline's  system  supply.  It 
states  that  present  over-supply 
situations  have  resulted  from  down 
stream  pipelines  paying  significant 
demand  charges  which  are  in  excess  of 
daily  deliveries  of  gas  by  the  upstream 
pipelines.  It  also  believes  that  the 
situation  will  be  aggravated  as 
additional  pipelines  sales  are  replaced 
by  greater  transportation  quantities 
under  Order  No.  436.  (Coluaiibia.  at  p. 
15). 

The  purpose  of  the  rule  is  to  provide 
greater  use  of  transportation  services,  to 
encourage  the  development  of  a 
competitive  wellhead  market  and  to  give 
customers'  options  to  take  either  sales 
or  transportation  service,  There  is 
nothing  that  precludes  a  firm 
transportation  customer  fitMn 
negotiating  for  a  reduction  in  its  firm 
transportation  entitlement  and  seeking 
the  necessary  certificate  authority. 
However,  that  is  beyond  the  scope  of 
this  rule,  which  is  directed  toward 
encouraging  greater  use  of  pipeline 
capacity  for  transportation.  See 
Mississippi  River  Transmission  Corp.  v. 
United  Gas  Pipeline  Co.,  29  FERC 

I  61,171  (Nov.  13, 1984);  33  i=ERC  1 

(1985). 


4.  AHocation  by  Distributors  of 
Miiriaium  Bill  Credits  That  Arise  From 
Reduction/Conversion 

Memphis  (at  pp.  13-14]  and  Panhandle 
Eastern  (at  p.  10]  request  clarification 
that  the  Commission  intended  no  double 
reduction  in  an  LOC's  minimum 
commodity  charges  under  \l  284.10(c)(4} 
and  (d)(5]  when  an  LDC  reduces  sales 
CD  in  the  process  of  converting  sales  CD 
to  transportation  CD  under 
S  284.10(d](5].  Each  section  provides  for 
concomitant  reductions  in  minimum 
commodity  bills  to  reflect  the  reduced 
sales  CDs.  Panhandle  Eastern  states 
that  nothing  indicates  that  the  two 
provisions  will  apply  excluMvely  in  each 
case.  BUG  (at  pp.  9-11),  on  the  other 
hand,  interprets  the  conversion 
provision  of  S  284.10(d)(5}  to  be 
discriminatory  because,  in  its  view,  the 
provision  provides  no  mechanism  for  a 
reduction  in  miiunnun  commodity  bill 
charges  and  has  the  effect  of  indirectiy 
assigning  such  charges  to  transportation 
in  contravention  of  S  284.a(d).  Frito-Lay 
(at  pp.  2-^]  seeks  clahficatioa  that  the 
minimum  bill  reduction  and  credit 
provisions  of  S  284.10(c)(4]  and  (5j  apply 
when  an  end-user  elects  to  take 
transportation  services  fi-om  an 
interstate  pipeline,  even  thoi^^  the  LDC 
has  not  elected  to  reduce  or  convert  its 
contract  demand  for  sales. 

At  the  outset,  the  Commission  notes 
that  the  minimum  bill  reduction/credit 
provisions  of  Sfi  2&4.10(cK4)  and  (dK5) 
are  mutually  exclusive  anJd  caimot  result 
in  a  duplicate  reduction  in  minimum 
commodity  bill  liabiUty  in  the  event  of  a 
CD  conversion.  If  the  LDC  converts  CDs, 
then  S  284.10(d)  aH>lies  to  the  CD 
volume  converted.  If  it  elects  to  reduce 
CDs  (and  seek  a  new  source  of  supply, 
for  example),  fi  2e4.10(c](4)  applies  to 
the  CD  volumes  reduced.  Both  rules 
cannot  operate  with  respect  to  a 
conversion.  Further,  BUG  is  ofi  the  mark 
in  its  comments.  Section  284.10(d)(5) 
does  expressly  effect  a  reduction  in 
minimom  commodity  bill  charges  and  is 
therefore  not  different  in  that  respect, 
than  S  284.10(c)(4),  GD  reductions. 
Moreover,  while  the  net  effect  of  a 
conversion  on  the  pipeline's  recovery  of 
fixed  costs  may  be  minimal  (due  to  the 
reservation  fee  provision)  (see  50  FR 
42444),  the  fact  that  the  LDC  that 
converts  CDs  may  pay  more  than  one 
that  strictly  reduces  CD  is  justified.  The 
converting  LDC  still  should  pay  to  tie  up 
the  pipeHne's  firm  capacity  even  it  is 
now  in  the  form  of  firm  transportation 
service.  Further,  and  differences  in  cdst 
recovery  as  a  result  of  CD  reductions 
will  ultimately  depend  on  the  outcome 
of  the  pipeline's  rate  proceeding.  [See  50 
FR  42440).  The  purpose  of  both  the  CD 


reduction  and  tfie  CD  conversion 
pravisians  is  to  free  np  imased  capacity 
by  allowing  redactions  in  volnmetric 
levels  of  sales  service;  not  to  reduce 
costs  perse. 

Frito-Lays'  requested  changes  are  at 
odds  with  the  plain  language  oi 
SS  284.10(cX4)  and  (d)(5).  No  minimum 
bill  reductions  or  credits  arise  unless  the 
LDC  elects  to  reduce  or  convert  its 
demand  for  sales  service.  It  is  equitable 
to  preclude  the  same  minimnm  bifl 
reductions  or  credits  «^en  an  end-user 
obtains  tiansportation  that  by-passes 
the  LDC  because  the  pipeline  still  must 
maintain  by  capacity  and  stand  ready  to 
serve  diat  LDC  in  the  event  it  is  able  to 
replace  the  end  users  and  require  its  fiiU 
contracted  service. 

D.  Rate  Conditiona  Under §284.7 

1.  Value  of  Service 

Several  applicants  state  that  the  rate 
criteria  in  55  284.7(c)  and  157.109(dX2) 
for  transportation  under  Part  284  and 
any  new  eetvice  under  optional 
expedited  certificates,  respectively,  are 
invitations  to  "value  of  service" 
ratemaking;  i.e.,  all  fixed  costs  will  be 
chaiged  to  on-peak  customers  thus 
giving  off-peak  customers  a  "fiee  ride." 

APCA  asserts  in  its  apphcatkm  for 
rehearing  (at  pp.  42-43)  that  the 
Commission  has  autiiority  under  the 
Natual  Gas  Act  to  consider  seasonal 
differences  in  the  cost  of  rendering 
service  in  setting  rates,  as  provided  in 
S  S  157.103(d)(5]  and  284.7(dK3)  of  the 
rule.  APGA  further  asserts  that  because 
pipelines  can  deveU^  cost  based  rates 
for  peak  and  off-peak  periods,  it  is 
unnecessary  to  include  \i  284.7(c)  and 
157.103(d)(2)  in  the  rule.  These  sections 
are  essentiaily  similar  and  set  forth  the 
rate  objectives  related  to  self- 
implementing  transportation  and 
optional  expedited  c^tificates.  Section 
157.103(dX2)  provides  as  follows: 

Maxionim  rates  for  both  peak  and  off-peak 
periods  must  be  designed  to  the  maximun 
extent  possible,  to  achieve  the  foUowiag 
three  ob)ectives: 

(i]  Rates  for  service  duriag  peak  periods 
should  ration  capacity; 

(ii)  Rates  for  firm  service  during  off-peak 
periods  and  for  intermptible  service  during 
all  periods  should  maximize  through-put  and 

(iii)  The  certificate  holder's  revenue 
requirement  allocated  to  firm  and 
intemiptiWe  aervioes  should  be  attained  t>y 
providing  the  proiected  units  of  service  in 
peak  and  off-peak  periods  at  tiie  mayiauna  . 
rate  for  each  service. 

APGA  contends  (al  pp.  43-44)  that 
§§  157.103(d)(2)  and  284.7(c)  serve  no     * 
useful  or  legally  permissible  purpose. 
that  the  sections  will  be  used  by 
pipelines  to  adopt  "value-of-service" 
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rates  rather  than  cost-based  just  and 
reasonable  rates,  and  that  the  sections 
should  be  eliminated  from  the  rule. 

As  set  forth  below.  APGA's 
application  for  rehearing  on  this  issue  is 
denied.  Order  No.  436  clearly  provides 
that  rates  under  the  Raa\  rule  must  be 
cost-based  and  must  be  designed  so  that 
the  pipeline  has  a  reasonable 
opportunity  to  recover  its  costs.  Further, 
the  rates  should  be  designed  to  ration 
capacity  at  the  peak  and  to  encourage 
full  utilization  of  the  pipeline.  See  50  FR 
42448.  Order  No.  436  also  provides  that 
"the  rates  for  firm  or  interruptible 
transportation  under  this  r\jle  will  be 
based  on  the  fully  allocated,  separately 
established  cost  of  providing  the  service 
and  shall  separately  identify  the  cost- 
component  attributable  to 
transportation,  storage,  and  gathering." 
[Id.)  Because  of  the  strong  support  for 
cost-based  ratemaking  in  Order  No.  436, 
APGA's  concern  that  the  Conmiission 
will  permit  pipelines  to  abandon  cost- 
based  ratemaking  in  favor  of  value-of- 
service  ratemaking  is  unfounded.  For 
these  reasons,  rehearing  is  denied. 

2.  Generic  v.  Case-by-Case  Approach 

Section  284.7(d)  imposes  numerous 
rate  conditions  on  pipelines  transporting 
natural  gas  under  Subparts  B.  G,  or  H  of 
Part  284.  This  section  provides  that  the 
rates  must  be  volumetric  one-part  rates 
that  recover  costs  allocated  to  the 
service  on  the  basis  of  projected  units  of 
service,  except  to  the  extent  a 
reservation  fee  is  permitted  by  §  284.8(d) 
for  Hrm  transportation:  separately 
identify  the  cost  component  attributable 
to  transportation,  gathering,  and  storage: 
and  reasonably  reflect  any  material 
variation  in  the  cost  of  providing  service 
due  to  the  time  at  which  the  service  is 
provided  and  the  distance  over  which  it 
is  provided. 

Several  commenters  argue  that  rates 
desired  consistent  with  these 
conditions  will  not  enable  pipelines  to 
recover  their  costs.  Several  of  these 
commenters — El  Paso  (at  pp.  13-14), 
UDC  (at  pp.  44-52),  Transwestem  (at  pp. 
17-20)— contend  that  the  solution  to  this 
problem  is  to  eliminate  the  rate 
conditions  and  provide  that  the  rates 
will  be  established  on  a  case-by-case 
basis. 

The  Commission  sees  no  merit  in  this 
argument  The  rate  conditions  in 
S  284.7(d)  simply  establish  the  basic 
ratemaking  frameworic.  The  actual  rate 
levels  will  be  set  on  a  case-by-case 
basis.  50  FR  42448.  Moreover,  as  stated 
in  Order  No.  436,  one  of  the  critical 
elements  to  be  considered  in  setting 
rates  for  transportation  under  Subparts 
B.  G,  and  H  is  to  design  rates  that  will 
allow  the  pipeline  to  recover  its  costs 


plus  a  fair  return.  Finally,  the  essence  of 
§  284.7(d)  is  that  rates  must  be  designed 
so  that  the  pipeline  will  recover  the 
costs  allocated  to  the  service  if  it 
transports  the  volumes  (the  "projected 
units  of  service")  used  to  design  the 
rates.  This  is  exactly  the  same  method 
the  Commission  uses  to  design  rates  for 
other  pipeline  services,  such  as  firm 
sales.  No  tenable  argument  can  be  made 
that  this  method  does  not  permit 
pipelines  to  recover  their  costs  plus  a 
fair  return. 

Nor  does  the  Commission  see  any 
merit  to  the  arguments  when  the 
specifics  of  §  284.7(d)  are  considered.  El 
Paso  (at  pp.  9-10)  and  UDC  (at  pp.  48) 
argue  that  §  284.7(d)  will  not  permit 
pipelines  to  recover  their  costs  because 
S  284.7(d)(3)(i)  requires  the  rates  to 
reasonably  reflect  any  material 
variation  in  the  cost  of  providing  the 
service  due  to  "whether  the  service  is 
provided  during  a  peak  period  or  an  off- 
peak  period."  This  is  so.  El  Paso  argues, 
because  the  rate  for  transportation 
during  the  peak  period  will  be  higher 
than  the  rate  for  sales  services,  which 
generally  do  not  differentiate  between 
peak  and  off-peak  periods.  Hence  the 
customers  will  tend  to  buy  gas  during 
the  peak  period.  But  during  the  off-peak 
periods  the  transportation  rate  will  be 
lower  so  that  customers  will  transport 
rather  than  buy  gas.  The  problem  with 
this  argument  is  that  it  assumes  that  all 
the  fixed  costs  associated  with 
providing  self-implementing 
transportation  will  be  allocated  to  the 
peak  period. 

The  final  regulations  do  not 
presuppose  that  all  fixed  costs  will  be 
allocated  to  the  peak  period.  That  will 
be  determined  in  the  rate  case  in  light  of 
the  rate  objectives  of  i  248.7(c)  and 
other  basic  goals  and  elements  of  the 
rate  design  process,  such  as  the 
necessity  of  designing  rates  that  permit 
pipelines  to  recover  their  costs.  See  50 
FR  42447-4&  Furthermore,  nothing 
precludes  a  pipeline  from  using  the  rate 
objectives  of  S  248.7(c)  when  designing 
its  sales  rates 

El  Paso  and  UDC  also  argue  that 
pipelines  will  not  recover  their  costs 
because  the  rate  conditions  require 
pipelines  to  offer  "unbundled  rates"  for 
transportation  while  sales  rates  are  not 
"unbundled."  Section  284.7(d)(1) 
provides  that  the  rates  must  "separately 
identify  the  cost  components 
attributable  to  transportation,  storage 
and  gathering  costs."  To  the  extent 
certain  services  are  not  required  for  the 
transportation  of  gas,  some  of  the  costs 
can  be  avoided  by  pipelines.  Other  costs 
will  have  to  be  reallocated  in  rate 
proceedings,  depending  on  the  reasons 
for  their  incurrence.  This  does  not  mean 


Ihat  the  pipelines  will  be  unable  to 
recover  costs  prudently  incurred. 

Finally,  UDC  argues  (at  pp.  44-05)  that 
the  pipelines  will  not  recover  their  costs 
because  the  reservation  fee  does  not 
"guarantee  recovery  of  an  appropriate  ■' 
level  of  fixed  costs."  Nothing  in  the 
statute  requires  us  to  guarantee  the 
recovery  of  fixed  costs.  All  that  is 
required  is  that  the  pipeline  be  given  the 
opportimity  to  recovery  its  costs.  FPC  v. 
Natural  Gas  Pipeline  Co..  315  U.S.  575, 
590  (1942).  The  reservation  fee  provided 
by  the  regulations  gives  pipelines  the 
opportunity  to  recover  essentially  the 
same  level  of  transportation-related 
fixed  costs  recovered  in  their  sales 
demand  rates.  Indeed,  if  the  maximimi 
vohnetric  rate  is  collected  for  the 
projected  units  of  service,  the  pipeline 
will  recover  its  fixed  costs  even  without 
charging  a  reservation  fee.  Accordingly, 
the  Commission  sees  no  reason  to  grant 
rehearing  on  this  issue. 

3.  Reservation  Fees 

a.  Diminution  of  Risk  of  Pipelines. 
APGA  (at  pp.  37-38)  argues  that  no 
reservation  fee  should  be  permitted  for 
firm  transportation  under  subparts  B,  G, 
and  H  or  for  sales  service.  APGA  argues 
that  this  is  necessary  to  place  pipelines 
at  risk.  The  Commission  disagrees.  First, 
the  question  of  the  appropriate  method 
of  developing  rates  for  sales  service  is 
considerably  beyond  the  scope  of  this 
rule.  Second,  the  reservation  fee 
pipelines  may  impose  for  firm 
transportation  under  subparts  B,  G,  and 
H  enables  them  to  recover  no  more  than 
the  same  portion  of  fixed  costs 
recovered  in  their  sales  demand  rates.  It 
does  not  guarantee  recovery  of  all  fixed 
costs.  Those  costs  remain  at  risk, 
depending  on  the  level  of  throughput. 
See  50  FR  42471. 

b.  Proposed  Exemption  for  Small 
Sales  Customers.  APGA  (at  p.  39)  also 
argues  that,  if  pipelines  are  permitted  to 
impose  a  reservation  fee,  they  should 
not  be  permitted  to  impose  a  reservation 
fee  on  a  customer  that  converts  from 
firm  sales  to  transportation  where  the 
rate  the  customer  paid  for  sales  service 
was  a  one  part  rate.  In  short,  APGA 
argues  that,  if  the  customer  did  not  pay 
a  demand  charge  when  it  was  a  sales 
customer,  it  should  not  pay  a 
reservation  fee  when  it  converts  to  firm 
transportation.  The  Commission 
disagrees.  In  Order  No.  436,  the 
Commission  decided  pipelines  should  be 
permitted  to  impose  a  reservation  fee  for 
firm  transportation  to  minimize  the 
possibility  that,  because  of  the  non- 
discriminatory access  condition, 
customers  would  "overbook"  capacity. 
50  FR  42449.  Sales  service  is  not  subject 
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to  a  non-discriminatory  access 
condition.  Consequently,  the 
Commission  sees  nothing  in  the  fact  that 
customers  do  not  pay  a  demand  charge 
for  sales  service  to  warrant  exempting 
them  from  the  reservation  fee  for  self- 
implementing  transportation.  Moreover, 
the  program  is  voluntary.  If  the  customer 
is  better  oU  as  a  sales  customer;  it  will 
remain  a  sales  customer.  If  it  is  better 
off  as  a  transportation  customer, 
notwithstanding  a  reservation  fee,  it  can 
exercise  the  option  it  prefers. 

c.  Applicability  to  Intrastate 
Pipelines.  Producers  Gas  (at  p.  8]  seeks 
clarification  of  whether  the  permission 
that  the  rule  gives  to  interstate  pipelines 
to  impose  a  reservation  fee  applies  to 
intrastate  pipelines.  It  does  to  the  extent 
that  the  intrastate  pipeline  offers  firm 
transportation  subject  to  the  non- 
discriminatory access  condition  in' 
S  248.8  and  that  the  total  rate  meets  the 
fair  and  equitable  standard.  If  a  pipeline 
provides  firm  service  in  intrastate 
commerce  and  charges  a  reservation  fee 
for  that  service  that  is  consistent  with 
the  requirements  of  9  248.8(d),  the 
pipeline  may  use  that  reservation  fee  for 
service  provided  under  Supbarf  C.  If  the 
pipeline  has  no  such  reservation  fee  and 
seeks  to  impose  a  reservation  fee  for 
firm  interstate  service,  it  must, 
consistent  with  §  248.123(b)(2),  file  the 
reservation  fee  with  the  Commission 
and  support  it.  See  §  248.123(b). 

4.  Cost  Allocation  Issues 

a.  Reasonableness  of  Allocating  ■ 
Between  Peak  and  Off-Peak  Periods. 
Section  284.7(d)(3)(i)  provides  that  rates 
must  reasonably  reflect  any  material 
variation  in  the  cost  of  providing  service 
due  to  whether  the  service  is  provided 
during  peak  or  off-peak  periods.  APGA 
(at  p.  44]  argues  that  the  term  "off-peak 
period"  should  be  construed  in 
accordance  with  pre-existing  cost 
classiHcation  and  allocation  precedents, 
such  as  Atlantic  Seaboard  Corp.,  11  FPC 
43  (1952).  APGA's  point  seems  to  be  that 
in  setting  rates  for  self-implementing 
transportation  the  Commission  should 
follow  its  past  practice  of  allocating  a 
substantial  amount  of  fixed  costs  to  off- 
peak  periods. 

The  Commission  is  not  adopting  this 
clarification.  Although  the  result  of  the 
ratemaking  process  may  or  may' not  be 
that  substantial  amounts  of  fixed  costs 
will  be  allocated  to  the  off-peak  period, 
the  Commission  sees  no  reason  to 
determine  the  result  now.  Instead,  the 
question  of  how  much  of  the  pipeline's 
fixed  costs  are  to  be  allocated  to  off- 
peak  periods  will  be  determined  on  a 
case-by-case  basis  in  light  of  the  rate 
objectives  in  S  248.7(c). 


b.  Meaning  of  "Properly  Allocated". 
Section  284.7(d)(4)  provides  that  the 
rates  for  a  transportation  service 
provided  under  subparts  B,  G,  and  H 
must  recover  "solely  those  costs  which 
are  properly  allocated  to  the  service  to 
which  the  rate  applies."  APGA  (at  pp. 
45-57)  argues  that  the  Commission 
should  modify  §  248.7(d)(4)  to  require 
pipelines  to  allocate  storage,  production, 
gathering,  and  "as  billed"  fixed  costs  to 
their  firm  transportation  services  on  the 
same  basis  that  these  costs  are 
allocated  to  their  firm  sales  service. 

The  Commission  declines  to  adopt 
this  modification.  The  basic  rule  the 
Commission  follows  in  allocating  costs 
to  sales  service  is  to  allocate  to  each 
service  and  each  class  of  customers  the 
costs  the  pipeline  incurs  in  serving  them. 
See  generally  Columbia  Gulf 
Transmission  Co.,  Opinion  No.  173,  23 
FERC  \  61,396,  at  61,850  (1983),  affd  sub 
nam..  City  of  Charlottesville  v.  FERC, 
No.  83-2059  (D.C.  Cir.  Oct.  18. 1985).  The 
Commission  intends  no  departure  from 
that  rule  in  allocating  costs  to 
transportation  services.  See  50  FR  42448. 
Hence  the  general  rule  to  be  followed  in 
allocating  costs  to  transportation 
services  will  be  the  same  as  the  rules 
followed  in  allocating  costs  to  sales 
services.  The  consequence  of  this, 
however,  may  well  be  that  the  amoimts 
and  types  of  costs  allocated  to 
transportation  services  will  differ  from 
those  allocated  to  sales  service.  For 
example,  a  pipeline  may  incur 
production  costs  to  provide  sales 
services,  but  it  may  not  inciv  those  costs 
to  provide  transportation  services. 
Consistent  with  the  general  rule,  the 
pipeline  should  therefore  not  allocate 
production  costs  to  transportation. 
Accordingly,  the  Commission  sees  no 
basis  for  requiring  pipelines  to  allocate 
to  transportation  services  the  same 
costs  allocated  to  sales  services. 
Instead,  the  costs  to  be  allocated  to 
transportation  must  be  resolved,  as  they 
always  have  been,  in  individual  rate 
cases. 

5.  Selective  Discounting 

a  Legal  Authority. /Kiaon%XheT&ie 
conditions  imposed  on  transportation 
performed  under  subparts  B,  G,  and  H  is 
the  requirement  of  S  284.7(d)(5)(i)  that 
the  rate  schedule  set  forth  a  maximum 
rate  and  a  minimum  rate.  A  pipeline 
may  then  charge  a  customer  the 
maximum  rate,  the  minimum  rate,  or  any 
rate  in  between.  See  §  284.7(d)(5){ii). 

APGA  (at  pp.  47-67),  Laclede  (at  pp. 
12-14),  NI-Gas  (at  pp.  22-30),  Southern 
Indiana  (at  pp.  29-35),  Ohio  Association 
(at  pp.  2-4),  and  lOGA  (at  pp.  2-3), 
oppose  this  aspect  of  the  rate.  Each 
argues  that  section  4(b)  of  the  Natural 


Gas  Act  prohibits  a  pipeline  froin 
charging  one  customer  one  rate  and 
another  customer  a  different  rate.  The 
Commission  disagrees. 

In  Order  No.  436  the  Commission 
reviewed  the  applicable  law  and 
precedents.  It  concluded  that  section 
4(b)  was  not  intended  to  prohibit 
pipelines  from  discounting  its  rates  to  its 
customers  to  meet  competition.  See  SO 
FR  42452. 

None  of  the  parties  opposing 
S  284.7(d)(5)(ii)  challenge  the 
Commission's  analysis  of  the  statute's 
legislative  history.  Instead,  they  argue 
around  the  question.  For  example, 
APGA  ai^ues  (at  pp.  57-59)  that 
allowing  pipelines  to  discount  their  rates 
to  particular  customers  to  meet 
competition  is  inconsistent  with  the 
holding  of  the  D.C.  Circuit  in  MPC II. 
which  is,  APGA  alleges,  that  the  NGA 
requires  the  same  rate  to  be  charged  to 
captive  and  non-captive  customers.  The 
problem  with  this  argument  is  that  the 
issue  before  the  court  was  not  whether 
the  Commission  could  allow  a  pipeline 
to  offer  a  discount  to  a  particular 
customer  to  meet  competition.  The  issue 
was  whether  the  Commission  could 
allow  a  pipeline  to  deny  access  to 
transportation  (and  therefore  to  the 
competitive  nationwide  market  for  gas 
supplies)  to  some  customers.  To  be  sure, 
there  is  language  in  the  court's  opion, 
761  F.2d  at  784-85,  that  says  the  NGA 
requires  pipelines  to  charge  the  same 
rate  to  captive  and  non-captive 
customers.  But  this  language  is  in  the 
section  of  the  opinion  in  which  the  court 
is  summarizing  the  petitioner's 
arguments.  Nothing  in  the  rest  of  the 
opinion  suggests  that  the  court  was 
thereby  adopting  those  arguments  as  its 
own  statement  of  the  law  on  an  issue 
that  was  not  then  before  it 

NI-Gas  also  argues  (at  pp.  25-27)  that 
S  284.7(d)(5)(ii)  is  inconsistent  with  the 
D.C.  Circuit's  holding  in  MPC  II.  But  NI- 
Gas.  argument  is  that  to  permit  pipelines 
to  charge  customers  different  rates  for 
transportation  amounts  to  allowing 
pipelines  to  discriminate  among 
customers  in  terms  of  access  to 
transportation.  This  is  incorrect.  The 
two  situations  are  different.  In  the  case 
before  the  court  in  MPC  II  the 
Commission  had  denied  captive  ^ ' 

customers  access  to  transportation. 
Here,  by  contrast,  the  Commission's 
regulations  require  pipelines  to  grant 
access  to  transportation  to  all  customers 
willing  to  pay  the  just  and  reasonable 
rate. 

NI-Gas  (at  pp.  28-30)  and  Laclede  (at 
pp.  13-14)  argue  that  permitting 
pipelines  to  offer  a  discount  to  a 
particular  customer  will  remove  the 
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competitive  pressure  on  producers  to 
reduce  the  price  of  gas  at  the  wellhead. 
But  in  Order  Na  436  the  Conunission 
examined  the  impact  that  permitting 
pipelines  to  offer  discounts  to  particular 
customers  might  have  on  wellhead 
prices.  50  FR  42454.  The  Ckiinmission 
concluded  that  permitting  pipelines  to 
discount  selectively  would  likely  have 
no  effect  on  prices  at  the  wellhead.  The 
Commission  sees  nothing  in  the 
argiunents  of  NI-Gas  and  Laclede  that 
requires  a  different  conclusion. 

b.  Anticompetitive  Effects.  APGA  (at 
p.  47),  Ohio  Association,  lOGA,  and 
Southern  Indiana  (at  p.  32)  argue  that 
permitting  pipelines  to  discount 
selective^  will  have  anticompetitive 
effects.  For  example,  Southern  Indiana 
argues  that  a  pipeline  could  use 

S  284.7(d)(5](ii)  to  charge  the  maximum 
rate  to  an  II)C  while  charging  an  end- 
user,  formerly  served  by  the  LDC,  a 
discounted  transportation  rate,  thereby 
imposing  a  price  squeeze  on  the  LDC. 
The  problem  with  this  argument  is  that 
it  overlooks  the  fact  that  the  conduct  of 
a  pipeline  offering  a  discount  to  one 
customer  but  not  to  another  is  still 
subject  to  scrutiny  under  both  the 
antitrust  laws  and  sections  4  and  5  of 
the  NGA.  The  Commission  made  that 
clear  in  Order  No.  436.  See  50  FR  42454. 

Moreover,  both  rates  are  fully  subject 
to  the  Commission's  rate  jurisdiction 
and  full  remedial  powers.  Hence,  the 
situtation  is  entirely  distinguishable 
from  the  price  squeeze  issue  as  it  arises 
under  the  Federal  Power  Act.  Cf.,  Mid- 
Tex  Electric  Cooperative  v.  FERC,  773 
V3jA  327,  355-56  (D.C.  Cir.  1985)  (sL  op.. 
at  pp.  58-^). 

In  short  all  that  Order  No.  436 
provides  is  that  a  pipeline  offering  a 
discoant  to  one  customer  but  not  to 
another  is  not  by  that  mere  fact 
engaging  in  unduly  discriminatory 
conduct  It  does  not  provide  that  a 
pipeline  may  engage  in  anticompetitive 
or  unreasonable  conduct  or  that  the 
Commission  will  not  take  action  to 
remedy  unduly  discriminating  rates 
being  charged.  Accordingly,  the 
Commission  sees  no  reason  to  eliminate 
S  284.7(d)(5)(u). 

c.  Proposed  Upward  Flexibility. 
Several  pipelines — Cascade  (at  p.  10). 
Florida  Gas  (at  pp.  17-18).  ANR  (at  p. 
27),  and  Tennessee  (at  pp.  31-35) — argue 
that  not  only  should  they  have  the 
flexibility  to  offer  discounts  below  the 
maximum  rate  but  also  that  they  should 
have  the  flexibility  to  charge  rates 
above  the  maximum.  Essentially  two 
reasons  are  given  in  support.  First,  ANR 
and  Florida  Gas  argue  that  allowing 
pipelines  to  charge  above  the  maximum 
rate  is  necessary  to  balance  the  fact  that 
the  rate  conditions  will  allegedly 


produce  non-compensatory  rates. 
Second,  Cascade  argues  that  allowing 
pipelines  to  charge  above  the  maximum 
when  competitive  conditions  permit  is 
consistent  with  the  behavior  of 
unregulated  companies. 

The  Conunission  sees  no  merit  in 
these  arguments.  With  respect  to  the 
first  argument  it  does  not  believe  rates 
designed  in  conformity  with  the  rate 
conditions  will  be  non-compensatory. 
Simply  put,  the  rate  conditions  provide 
that  the  rates  must  be  designed  to 
provide  the  company  a  reasonable 
opportunity  to  recover  the  costs 
allocated  to  the  service,  including  a  fair 
profit  by  transporting  the  volumes  used 
to  design  the  rates.  This  does  not  differ 
from  the  method  used  to  design  rates  for 
other  jurisdictional  services.  No  tenable 
objection  can  be  made  to  that  time- 
tested  method.  Nor  is  it  an  objection  to 
the  rate  conditions  that  the  pipeline 
offering  a  discount  may  not  recover  its 
costs.  If  the  Conunission  did  not  permit 
the  pipeline  to  discount  the  alternative 
to  offering  a  discount  and  not  recovering 
some  costs  would  be  to  not  transport 
certain  gas  at  all  and  recover  even  fewer 
costs.  Moreover,  depending  on  the 
elasticities  of  the  customers'  demands, 
discounting  the  rate  may  enable  the 
pipeline  not  only  to  recover  all  of  its 
costs,  but  also  to  earn  increased  returns. 
In  short,  downward  flexibility  in  unit 
rates  does  not  necessarily  mean  reduced 
total  revenues. 

With  respect  to  the  second  argument 
the  Commission  sees  nothing  in  the  fact 
that  an  unregulated  company  may 
charge  more  than  its  costs  plus  a  fair 
return  when  competitive  conditions 
permit  In  an  unregulated  industry, 
business  usually  can  set  the  price  of  its 
goods  at  a  level  above  what  is  needed  to 
recover  costs  plus  a  fair  return  only 
when  the  business  has  a  degree  of. 
market  power.  The  Commission 
regulates  pipelines  to  prevent  them  from 
exercising  the  market  power  they  have. 
Hence,  the  Commission  sees  no 
justiflcation  for  allowing  pipelines  to 
charge  a  rate  higher  than  is  needed  to 
recover  their  costs  plus  a  fair  return. 

d.  Discounts  to  Affiliates.  AGD  (at  p. 
31).  Consolidated  Fuel  Supply  (at  p.  3). 
and  the  Ohio  Association  (at  p.  3)  argue 
that  the  Commission  should  at  least 
prohibit  or  restrict  the  ability  of  a 
pipeline  to  offer  discounts  to  its 
affiliates.  In  Order  No.  436  the 
Commission  recognized  that  a  discount 
offered  to  an  affiliate  may  be  made  for 
legitimate  competitive  reasons.  The 
Commission  also  notes  that  there  are 
certain  safeguards  to  prevent  pipelines 
from  abusing  its  discounting  authority. 
As  stated  in  Order  No.  436,  such 
discounts  will  be  carefully  scrutinized. 


50  FR  42454.  AGD,  Consolidated  Fuel 
Supply,  and  Ohio  Association  do  not 
challenge  this  conclusion.  Accordingly, 
the  Conunission  sees  no  reason  to  grant 
rehearing  on  this  issue  and  prohibit 
pipelines  from  offering  discounts  to  their 
affiliates. 

e.  Filing  Requirements.  Southern 
Indiana  (at  pp.  33-34)  argues  that 

S  284.7(d)(5)  is  inconsistent  with  section 
4(c)  of  the  NGA.  The  purpose  of  section 
4(c)  is  to  give  the  Conunission  notice  of 
the  rate  the  pipeline  is  charging.  See 
City  of  Clave/and  v.  FPC.  525  F.2d  845. 
854  (D.C.  Cir.  1976).  The  Commission 
sees  nothing  in  §  284.7(d)(5)  that 
contradicts  this  purpose.  The  rate  for 
the  service — reflecting  the  reasonable 
range  between  the  maximum  and 
minimum — is  required  to  be  on  file  prior 
to  the  service  being  offered.  In  addition, 
§  284. 7(d)(5)(iv)  requires  the  pipeline 
charging  a  customer  a  discounted  rate 
to  file  a  report  with  the  Commission. 
This  report,  which  will  be  attached  to    ' 
the  pipeline 's  rate  schedule,  will  show 
the  rate  within  the  range  that  the 
pipeline  actually  charged.  50  FR  42455. 
In  response  to  Southern  Indiana,  the 
Commission  will  modify  the  reporting 
requirement  to  ensure  that  such  reports 
will  be  filed  15  days  after  the  close  of 
the  billing  period,  as  compared  to  the  45 
days  contained  in  Order  No.  436.  See 
new  §  284.7(d)(5)(iv).  This  will  provide 
sufficient  notice  to  the  Commission  and 
the  public  of  the  rate  the  pipeline  is 
charging. 

f.  Miscellaneous  Matters.  There  are 
also  two  requests  for  clarification  of 

9  284.7(d)(5).  First,  the  Association  of 
Texas  Intrastate  Natural  Gas  Pipelines 
seeks  clarification  of  whether  intrastate 
pipelines  may  offer  discoimts  below  the 
maximum  rate.  Section  284.7(d)(5)  does 
not  apply  to  intrastate  pipelines 
transporting  under  Subpart  C  of  Part 
284.  By  its  terms.. S  284.7  applies  only  to 
interstate  pipelines  transporting  under 
Subparts  B.  G.  or  H.  See  9  284.7(a).  Thus, 
the  rates  intrastate  pipelines  may  charge 
will  be  subject  to  the  same  rules  they 
always  have  been.  See  50  FR  42408. 
Since  those  rules  permit  intrastate  ; 

pipelines  to  charge  a  customer  a  rate 
that  does  not  exceed  the  fair  and 
equitable  rate,  see,  e.g..  Red  River 
Pipeline  Co..  30  FERC  \  61.226  at  61.452 
(1985).  intrastate  pipelines  may  continue 
to  offer  discounts  to  customers. 

Second.  Columbia  (at  p.  20)  argues 
that  the  basic  intent  of  Order  No.  436  is 
that  the  pipeline  may  offer  a  discount  if 
the  discount  is  not  anticompetitive  and 
the  pipeline  assumes  all  risks  of  under- 
recovery.  Columbia  seeks  clarification 
because  the  Commission's  discussion.  50 
FR  42452.  of  Sea-Land  Services  Inc.  v. 
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ICC,  738  F.2d  1311  (D.C.  Cir.  1984). 
suggests  that  a  discount  must  be  offered 
to  all  "similarly  situated  customers."  A 
discount  to  one  customer  need  not  be 
provided  to  any  other  customer. 
Discounts  in  transportation  rates  may  be 
offered  on  a  selective  basis.  Since  a 
pipeline  operating  imder  the  new  rules 
will  be  operating  in  a  more  competitive 
environment,  it  is  appropriate  to  provide 
it  greater  flexiblity — within  the 
approved  maximum  and  minimum — in 
pricing  its  services.  Under  the  conditions 
contained  in  the  new  rates,  where  it  is 
clear  that  the  discount  is  solely  at  the 
pipeline's  expense,  selective  discounts 
will  not  ordinarily  be  imduly 
discriminatory.  Complaints  will  be 
entertained  as  a  means  of  determining 
whether  a  particular  discount  is 
pernicious. 

Finally  >Iational  Fuel  Gas  Supply 
Corp.  asks  how  long  beyond  December 
15, 1985,  it  may  transport  gas  pursuant 
to  the  transitional  provisions  of 
S  S  284.105  and  284.223  without 
becoming  subject  to  the  rate  fliing 
requirements  of  S  284.7(b)(2).  If  an 
interstate  pipeline  plans  to  terminate  all 
transportation  under  Subpart  B  and  G 
prior  to  ]uly  1, 1968  (the  date  specified  in 
S  284.7(b)(2)  as  the  time  by  whith  new 
rates  must  be  effective),  %  284.(b)(2)  will 
not  be  applicable,  assuming  all  Part  284 
transportation  is  actually  terminated,  as 
planned,  prior  to  July  1, 1986.  If  new 
rates  are  not  Rled  in  time  to  be  effective 
by  July  1, 1986,  transportation  must  be 
interrupted  on  that  date,  as  the  interim 
rate  under  \  284.7(b)(1)  apply  only  imtil 
July  1, 1986. 

6.  Effective  of  Waiver  Request  for 
Applicability  of  Rate  Conditions 

Northern  Border  requests  (at  p.  2)  the 
Commission  on  rehearing  to  clarify:  (1) 
Whether  it  may  file  for  a  blanket 
.^transportation  certificate  under  subpart 
G  of  Part  284  of  the  Commission's 
regulations  which  does  not  conform  to — 
and  thus  requires  a  waiver  of — certain 
of  the  requirements  of  Order  No.  436; 
and  (2)  whether  the%tere  fiUng  of  a 
proposal  would  subject  Northern  Border 
to  the  "open  access"  and  rate 
requirements  of  Order  No.  436,  or 
whether  such  requirements  would  only 
apply  if  Northern  Border's  filings  is 
approved  as  filed.  Northern  Border 
states  that  its  participation  in  a  blanket 
certificate  program  under  the  revised 
regulations  or  in  self-implementing 
transportation  is  possible  only  if  the 
new  rate  conditions  which  attach  to 
such  transportation  can  be  modified  to 
be  compatible  with  Northern  Border's 
underlying  financial  agreements  and  a 
prior  Commission  order  approving  its 
cost  of  service  tariff. 


Northern  Border  is  a  partnership 
which  primarily  transports  Canadian 
natural  gas  owned  by  shippers  from  the 
international  border  in  Montana  to  a 
terminus  near  Ventura,  Iowa.  It  does  not 
buy  or  resell  gas.  Northern  Border  states 
that,  under  the  loan  agreement  to 
finance  construction  of  Northern 
Border's  pipeline,  it  may  be  found  in 
default  if  the  pipeline's  tariff  is  amended 
or  modified  and  such  change  materially 
and  adversely  affects  eiher  the  ability  of 
Northern  Border  to  perform  its 
obligations  under  the  loan  documents,  or 
the  rate  of  amortization  of  the  notes  held 
by  the  lender.  The  pipeline  states  that 
imder  the  rate  conditions  of  new 
S  284.7(d),  its  costs,  previously  assured 
of  recovery  under  a  full  cost-of-service 
tariff,  would  be  placed  at  risk  (at  p.  9). 
Thus,  it  would  bie  unable  to  continue  the 
interruptible  transportation  service 
currently  performed  for  certain  of  its 
customers.  Revenues  from  those 
services  are  currently  credited  to  its  cost 
of  service.  The  company  states  that  it 
presently  operates  under  an  open  and 
non-discriminatory  tariff  and  that  the 
incentive  to  provide  incremental 
transportation  is  already  present,  since 
each  of  Northern  Border's  shipper- 
partners  benefits  from  the  crediting  of 
revenues  to  Northern  Border's  cost  of 
service. 

In  response  to  Northern  Border's 
questions,  as  the  Commission  stated  in 
Order  No.  436,  the  program  is 
completely  voluntary.  If  Northern  Border 
can  show  that  its  proposed 
transportation  services  achieve  the 
objectives  of  Order  No.  436  and  that  it 
has  valid  reasons  for  not  being  able  to 
conform  to  all  of  the  rate  conditions  of 
S  284.7(d).  Northern  Border  should  file 
for  a  waiver  of  the  specific  provisions 
that  impede  its  participation  in  the 
Order  No.  436  programs.  The  mere  filing 
of  such  waiver  request  with  a  blanket 
certificate  application  does  not 
automatically  subject  the  applicant  to 
the  rate  conditions  of  S  284.7(d)  and  the 
non-discriminatory  access  conditions. 
Northern  Border  should,  however, 
request  a  waiver  prior  to  beginning  self- 
implementing  transportation,  since  the 
rate  charge  for  such  transportation  must 
comply  with  subpart  A  of  Part  284.  If 
Northern  Border  is  unable  to  show  good 
grounds  for  waiver,  its  transportation 
rate  would  be  subject  to  revision.  Any 
request  for  a  waiver  will  be  carefully 
scrutinized  to  ensure  that  pipelines  are 
not  placing  imaginary  obstacles  in  the 
way  of  implementing  either  the  non- 
discriminatory access  provision  or  the 
rate  conditions.  Waivers  can  thus  only 
be  considered  in  a  case-specific  setting. 


E.  Transitional  Treatment  of  Existing 
Transactions 

1.  Nondiscriminatory  Access  as  a 
Condition 

DOE  recommends  that  the  final  rule 
be  amended  to  provide  for  continuation 
of  transactions  for  only  those  pipelines 
that  apply  to  participate  in  the 
nondiscriminatory  transportation 
program.  DOE  points  out  that  some 
reductions  in  transportation  services 
have  occurred,  as  most  pipelines  have 
been  unwilling  as  yet  to  apply  for  a  new 
blanket  transportation  certificate.  A 
decision  to  limit  the  interim  continuation 
of  on-going  transportation  airangementa 
solely  to  situations  where  the  pipeline 
agrees  to  the  nondiscriminatory  acoew 
condition,  and  the  other  conditions  of 
the  final  rule,  would  operate  to  eliminate 
the  voluntary  natiire  of  the  program,  and 
open  the  Commission  to  a  charge  that  it 
was  mandating  common  carriage.  The 
Commission  believes  that  the 
acceptance  of  the  program  by  pipelines 
must  be  voluntary  if  the  program  is  to  be 
found  valid  under  the  existing  statutory 
authority.  As  discussed  in  the  final  rule, 
the  transitional  provisions  were 
carefully  adopted  to  occasion  mintmum 
disruption  in  existing  transportation 
arrangements,  while  endeavoring  to 
estabtish  and  foster  a  framework  for  the 
widest  possiMe  acceptance  of  the  new 
terms  and  conditions,  cooditiaiis  which 
do  not  have  the  features  of  the  earlier 
transportation  programs  found 
objectionable  by  die  Court  oi  Appeab  m 
the  Maryland  People  'a  Counsel  cases. 
The  numerous  clarifications  of  Order 
No.  436  issued  since  the  Order's 
adoption  should  serve  to  diminish  many 
of  the  piplines'  initial  concerns  and  to 
permit  on-going  transportation 
arrangements  to  continue  under  the 
conditions  of  the  final  rule. 

2.  Transactions  Under  NGPA  Section 
311 

a.  Continuation  of  Long-Term 
Transactions.  Louisiana  Resources  (at  p. 
6),  Louisiana  Intrastate  (at  p.  9-10), 
Amoco  Gas  (at  p.  4)  and  Tenngasca  (at 
p.  8)  contend  that  the  provision  of  the 
final  rule  limiting  transitional  treatment 
of  existing  section  311  transportation 
arrangements  by  intrastate  pipelines  on 
behalf  of  an  interstate  pipeline  or  local 
distribution  companies  served  by  an 
interstate  pipeline  to  the  earlier  of  the 
expiration  of  their  term  or  October  9, 
1987,  is  arbitrary  and  discriminatory. 
Willcox  likewise  argues  that  aD  sudi 
section  311  transportation  arrangements 
entered  into  and  conunenced  before  the 
final  rule  became  effective  should  be 


Federal  RegMar  /  VoL  Sq  No.  246  /  Monday.  December  23.  1985  /  Rules  and  RegulatJona 


permitted  to  remain  in  effect  without 
change  for  their  full  contractual  term. 

The  pre-existing  Part  284.  subpart  B 
regulations  automatically  authorized  all 
contracts  which  satisfied  the  criteria  of 
secUon  311(aKl)-  SepUon  284.102(b). 
however,  imposed  a  maximum  two-year 
term  as  a  condition  on  such  contracts.  In 
Order  No.  46  which  first  promulgated 
Pari  284  and  in  which  the  two-year  term 
flrst  was  applied,  the  Commission  stated 
that  successive  extensions  of  two  years 
on  section  311(a)  transactions  woidd  be 
self-implementing  "unless  the 
Commission  decides  that  an  extension  is 
not  in  the  public  interest"  In  S  284.5  of 
the  regidations.  the  Conunission 
reserved  authority  to  impose  further 
terms  and  conditions  prospectively,  as 
deemed  appropriate,  on  transactions 
authorized  by  Part  284.  The  Commission 
concludes,  for  reasons  amply  expressed 
in  that  final  rule,  the  further  extension  of 
authority  after  expiration  of  the  time 
limits  authorized  in  the  rule  are  not  in 
the  public  interest  unless  the  conditions 
of  the  new  rule  are  met.  Contrary  to 
WiUcox's  claim  (at  p.  46),  such 
determination  is  within  the 
Commission's  reserved  authority  and 
does  not  constitute  a  retroactive 
revocation  of  prior  pre-granted  approval 
for  the  fiill  contract  term  of  all  section 
311(a)  gas  transportation  agreements 
entered  into  and  commenced  before  the 
final  rule  became  effective. 

Tenngasco  argues  that  existing  ■ 
section  311  transportation  arrangements 
performed  by  intrastate  pipelines  that 
had  received  prior  approval  under 
former  {  284.127  of  the  regulations,  and 
were  not  subject  to  the  two-year 
limitation  imposed  on  self-implementing 
transactions,  should  be  continued  after 
October  9, 1967.  The  request  is  denied. 
The  same  reasons  that  justify  a  limited 
authority  to  continue  self-implementing 
transportation  transactions  are 
applicable  to  transactions  of  the  type 
referred  to  by  Tenngasco.  Because 
Order  No.  436  eliminates  the  two-year 
term  restriction  on  NGPA  section  311 
arrangements,  shippers  now  have  the 
same  flexibility  to  enter  into  long-term 
arrangements  under  all  section  311 
provisions  as  they  did  under  former 
S§  284.107  and  284.127.  Thus,  the 
transitional  provisions  should  be 
identical  for  both. 

b.  Alleged  Discrimination  Against 
Transactions  Not  Effective  on  or  Before 
October  9, 1985.  The  Fertilizer  Institute 
(FI)  has  requested  that  the  final  rule  be 
amended  to  allow  continued 
transportation  for  high-priority  end 
users  without  regard  to  whether  such 
transportation  was  commenced  under 
§  157.209(a)(1)  or  was  certificated  by 


separate  SMP  authority.  The  request 
must  be  denied.  All  SMP  transportation 
authority  and  all  end-user  transportation 
under  S  157.209(e)  ceased  with  the 
termination  of  those  programs  on 
October  31, 1985,  in  accordance  with  the 
Maryland  People's  Counsel  cases 
(except  for  transactions  allowed  to 
continue  under  S  2d4.223(g](2],  subject  to 
conditions  consistent  with  the  mandate 
of  those  cases).  High-priority  end  user 
transportation  authorized  under  former 
§  157.209(a)  and  commenced  on  or 
before  October  9, 1965.  is  authorized  for 
its  full  term.  Continued  transportation 
can  only  be  effected  if  consistent  with 
the  new  regulations.  See  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (Midwest  Solvents 
Company).  Docket  No.  RM85-1-000, 
issued  October  31, 1985  (Order  Denying 
Request  For  Clarification). 

FI  asserts  (at  p.  3-4)  that  new  end-user 
transportation,  and  extensions  of  end- 
user  transportation  previously 
authorized  under  Order  No.  234,  should 
be  authorized  on  the  same  basis  as 
transportation  on  behalf  of  pipelines 
and  local  distribution  companies.  The 
request  is  denied.  The  reasons  for  the 
di^erentiation  have  been  expressed 
amply  in  the  preamble  to  the  final  rule. 
In  the  Commission's  opinion,  the 
provisions  for  the  initial  120-day 
authorization  and  the  notice  and  protest 
procedure  set  forth  in  S  157.205  will  be 
adequate  to  consider  whether  such 
transportation  should  be  authorized 
further  and  the  appropriate  conditions 
therefor. 

Citizens  Energy  requests  that  the 
Commission  reduce  the  duration  of  the 
two-year  grandfather  period  on  self- 
implementing  section  311  transactions  to 
possibly  July  1, 1986.  The  two-year 
maximum  period  was  selected  in  light  of 
the  authorized  duration  of  many  existing 
self-implemented  transactions  and  to 
avoid  the  necessity  for  unduly  infringing 
on  those  arrangements.  The  Commission 
Hnds  no  validity  in  Citizens  Energy's 
proposal.  The  provisions  as  established 
in  the  fmal  rule  will  remain  unchanged. 

Citizens  Energy  also  requests 
clarification  (at  p.  3-4)  whether  a  change 
may  be  made  in  the  supplier  of  gas  to  be 
transported  or  the  agents  utilized  by  the 
local  distribution  company  in  effecting 
the  transportation  arrangement  tvithout 
violating  the  transitional  provision.  This 
matter  was  answered  in  an  order  issued 
on  October  30  ,  1985,  in  response  to  a 
request  for  clarification.  See  Regulation 
of  Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol  (Hadson  Gas 
Systems.  Inc.).  33  FERC  \  61.142  (1965). 
In  brief,  the  "grandfathered" 
transportation  transactions  must 


continue  without  change  as  they  existed 
on  October  9, 1985.  including  with 
regard  to  the  supplier  of  the  gas. 

Finally.  Northern  Illinois  (NI-Gas) 
recommends  (at  p.  7)  that  the 
Commission  allow  pipelines  to  provide 
local  distribution  companies  and  high- 
priority  end  users  new  transportation 
services  until  the  earlier  of  )uly  1, 1966. 
or  the  effective  date  of  a  pipeline's  rate 
case  in  which  representative  levels  for 
self-implementing  transportation 
transactions  are  reflected.  Such  interim 
provision  of  new  section  311  or  Order 
No.  319  transportation  would  be  on  a 
non-discriminatory  basis,  and  would  not 
trigger  S  284.10  unless  the  pipeline 
elected  to  become  an  open  access 
transporter  under  either  Subparts  B  or  G 
of  Part  284  of  the  Commission's 
regulations. 

As  the  Commission  has  indicated 
previously,  the  reductions  and 
conversions  of  entitlements  provided  by 
S  284.10  are  essential  in  order  to  make 
the  non-discriminatory  access 
conditions  for  transportation  meaningful 
for  pipeline  sales  customers.  The 
Commission  does  not  believe  that  there 
is  good  reason  to  delay  implementing 
the  condition  as  suggested  by  NI-Gas. 

3.  Blanket  Certificate  Transactions 
Under  NGA  Section  7 

a.  Forty- five  Day  Period  for  New 
Certificate  Applications  Should  be 
Extended.  Several  applicants  have 
alleged  that  the  45-day  grace  period  for 
deciding  whether  to  file  for  a  blanket 
certificate  under  the  new  rules  is  too 
short  and  should  be  extended.  Southern 
Union  Gathering  (at  p.  7-8)  and  the 
Industrial  Groups  (at  p.  16)  ask  that  the 
time  be  set  at  60  days  after  a  fmal  order 
on  rehearing.  Southern  Union  Gathering 
specifically  includes  rehearing  of  the 
final  rule  regarding  block  billing,  which 
has  yet  to  be  issued.  Consolidated 
Natural  (at  p.  6)  requests  that  the 
transitional  period  be  extended,  at  a 
minimum,  to  the  end  of  1985.  Tenneco 
(at  p.  8]  requests  Ma^h  31, 1986,  as  the 
end  of  the  transition  period. 

The  requests  are  denied.  The 
Commission  believes  it  is  important  that 
the  transportation  program,  and  any 
necessary  accommodating  adjustments, 
be  initiated  without  undue  delay.  The 
Commission  believes  the  existing 
transitional  period  is  adequate  to  allow 
the  fmal  rule  to  be  evaluated  and  the 
requisite  managerial  decisions  to  be 
made  on  a  timely  basis.  It  is  not 
convinced  that  additional  time  is 
necessary  and.  in  particular,  that  the 
period  need  be  extended  until  a  decision 
is  made  on  the  block  billing  proposal. 
Moreover,  the  Commission  notes  that 
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there  is  nothing  that  precludes  a  pipehne 
from  determining  to  proceed  under  the 
new  rules  at  any  later  date. 

Tenneco  points  out  that  no  transition 
period  was  provided  for  gas  that  had 
been  authorized  to  be  sold  to  end  users 
after  October  31, 1985,  under  blanket 
section  7(c)  authority.  The  Commission 
assumes  Tenneco  is  referring  to  the 
blanket  SMP  certificate  program 
vacated  by  the'Cdurt  of  Appeals  in 
Maryland  People's  Counsel.  761  F.2d  780 
(D.C.  Cir.  1985).  Since  that  program  was 
found  inadequate  and  could  not  be 
continued,  it  has  been  replaced  under 
the  new  rules.  No  transition  period  is 
required  or  is  appropriate  in  this 
situation. 

b.  Existing  Transportation  Rates 
Should  be  Continued.  Pacific  Gas 
contends  (at  p.  6-6)  that  the  rate 
structures  for  all  existing  section  311 
transportation  arrangements  should  be 
allowed  to  continue  for  their  remaining 
duration  tmder  the  transitional 
provisions.  Southern  Union  likewise 
requests  modification  of  the  transitional 
provisions  of  Order  No.  436  to  permit  all 
transactions  commenced  before  October 
9. 1985,  to  continue  without  modification 
until  the  earlier  of  their  scheduled 
expiration  or  October  9, 1987.  Both 
applicants  seek  a  change  in  §  284.7.  That 
section  permits  an  interim  rate  to  be 
charged  until  July  1, 1986,  provided  it  is 
a  one  part  rate  included  in  an 
appropriate  rate  schedule  on  file  and 
effective  prior  to  November  1, 1985. 
After  July  1, 1986,  the  rate  must  meet  the 
requirements  of  S  S  284.7  (c)  and  (d). 

The  Commission  believes  this 
provision  should  remain  unchanged. 
Existing  rates  may  not  meet  the 
objectives  set  out  in  §  284.7(c)  which,  in 
its  opinion,  are  necessary  for  the 
provision  of  truly  viable,  non- 
discriminatory transportation  services 
at  reasonable  rates.  The  Commission 
preceives  no  reason  why  the  rates  for 
these  transportation  arrangements, 
some  of  which  can  remain  in  effect  for 
an  extended  period  into  the  future, 
depending  on  the  service  provided  and 
the  form  of  the  authorization  secured, 
should  not  be  required  to  conform  to  the 
rate  objectives  as  soon  as  reasonably 
possible. 

Pacific  Gas  raises  a  special  concern 
regarding  the  interrelationship  of  its 
rates  under  its  cost-of-service  tariffs  and 
the  "extraordinary  historic  facts" 
underlying  those  tariffs.  This  issue  is 
more  appropriate  for  consideration  in  a 
petition  for  waiver  of  the  rule  as  it 
applies  to  Pacific  Gas  than  in  a  request 
to  modify  the  generic  effect  of  the  rule 
on  rehearing. 


4.  Proposed  Procedural  Changes 

MRT  [at  p.  12).  Louisiana  Intrastate 
(at  p.  9-10)  and  the  Industrial  Groups  (at 
pp.  3. 16)  haverequested  that  the 
Commission  extend  the  term  and/or 
scope  of  the  transitional  provisions. 
Louisiana  Intrastate's  petition  has  been 
considered  above  in  the  section  of  this 
order  disallowing  its  request  that 
section  311(a)  transportation 
arrangements  that  were  not  eligible  for 
self-implementation  be  continued  for 
their  fiill  contract  term.  It  contends  that 
there  is  no  justification  for  requiring 
long-term  section  311  transportation 
transactions  to  terminate  by  October  9. 
1987,  while  allowing  section  7(c) 
authorizations  to  continue.  The 
Commission  disagrees.  The  Commission 
has  determined  as  a  matter  of  policy 
that  all  section  311  authorizations 
should  be  required  to  conform  to  the 
non-discriminatory  access  condition  not 
later  than  October  9, 1987.  The 
transition  period  of  up  to  two  years 
gives  transporters  adequate  time  to 
make  adjustments.  In  this  respect,  there 
is  no  basis  to  differentiate  the  treatment 
on  the  basis  of  the  original 
authorization. 

MRT  asks  that  all  transportation 
contracted  for  prior  to  November  1. 
1985,  be  allowed  to  continue  through 
October  31, 1987,  and  under  the  rate 
conditions  previously  applicable  until 
July  1, 1986.  The  Commission  stated  in 
the  final  rule  why  different  treatment 
has  been  accorded  various  forms  of 
transportation  transactions.  MRT  has 
presented  no  basis  for  a  change  in  those 
conclusions.  The  provision  in  9  284.7(b) 
dealing  with  interim  rates  for  Part  284 
transactions  is,  the  Commission 
believes,  a  reasonable  requirement  to 
assure  that  the  objectives  of  the  final 
rule  will  be  accomplished  and  that  such 
rates  are  just  and  reasonable. 

The  Industrial  Groups  request  that  the 
December  15, 1985.  date  by  which 
pipelines  must  discontinue 
transportation  service  under  the  non- 
discriminatory access  statements,  in  the 
absence  of  a  filing  for  a  blanket 
certificate  under  §  284.221.  be  changed 
to  sixty  days  after  issuance  of  the  order 
on  rehearing  of  Order  No.  436.  The 
petition  presupposes  that  substantial 
changes  in  Order  No.  436  will  be  made 
on  rehearing.  In  the  Commission's  view, 
affected  pipelines  will  have  had 
adequate  time  by  December  15, 1985,  to 
study  the  Commission's  orders  and  to 
decide  whether  they  will  avail 
themselves  of  the  opportimities  therein 
presented.  The  request  for  an  extension 
is  denied. 


F.  Capacity  Allocation:  Firtt-Come. 
First-Served  Rule;  Annual  Filings 

1.  Effect  of  "First-Come,  First-Served" 
Rule  on  Existing  Contracts  and  Supply 
Arrangements 

Consolidated  Edison  argues  that  the 
Conrmiission's  first-come,  first-served 
policy  with  regard  to  the  allocation  of 
pipeline  capacity  should  be  revised 
According  to  Consolidated  Edison, 
under  that  policy,  customers  who  have 
never  paid  any  of  the  pipeline's  fixed 
costs  of  providing  capacity  should  not 
stand  on  an  equal  footing  with 
customers  who  have  paid  such  costs. 
Transwestem  Pipeline  Company  also 
contends  that  pipelines  should  not  be 
required  to  allocate  capacity  on  a  first- 
come,  first-served  basis  and  that  they 
should  be  allowed  to  use  other  just  and 
reasonable  methods.  Ute  Commission 
disagrees.  The  first-come,  first-served 
method  ensures  that  capacity  will  be 
allocated  on  a  non-discriminatory  basis 
and  is  consistent  with  the  concept  that 
the  non-discriminatory  access  condition 
is  a  contract  carriage  condition,  rather 
than  a  common  carriage  condition. 
While  other  methods  of  allocating 
capacity  could  be  devised,  the 
requirement  that  all  pipelines  operate  on 
the  first-come,  first-served  principle 
ensures  that  they  all  stand  on  an  equal 
footing  in  obtaining  customers  and  their 
customers  stand  on  an  equal  footing  in 
obtaining  service. 

The  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
contends  that  the  adoption  by  the 
Commission  of  the  non-discriminatory 
access  provision,  the  first-come,  first- 
served  capacity  allocation  medianism. 
and  the  CD  reduction  procedure  means 
that  pipelines  will  lose  their  ability  to 
manage  their  own  systems  so  as  to 
provide  for  the  long-term  needs  of 
existing  customers.  According  to 
INGAA.  by  this  impairment  61  pipdines 
to  render  adequate  service,  the 
Commission  has  shiriced  its  role  of 
consumer  protection  and  has  thereby 
violated  its  statutory  mandate.  The 
Commission  does  not  agree.  Nothing  in 
the  rule  precludes  pipelines  from 
entering  into  long-term  agreements  for 
firm  transportation  or  sales  service. 
Nothing  precludes  a  pipeline  from 
seeking  authority  to  construct  new 
capacity  to  provide  the  service  under 
either  traditional  section  7(c)  prooednres 
or  under  the  optional  expedited 
procedures.  Hence,  pipelines  will  not 
lose  their  ability  to  manage  their  own 
systems  as  claimed  by  INGAA. 

Tenngasco  Corporation  requests 
clarification  as  to  die  meaning  of  first- 
come,  first-served.  In  particular,  it 
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wishes  the  Commission  to  make  clear 
whether  an  executed  contract  (or 
commencement  of  service)  is  required  to 
establish  priority  status  or  whether  a 
nomination  to  the  pipeline  reserves  the 
shipper's  position  in  line. 

Natural  Gas  Pipeline  Company  of 
America  (Natural)  urges  that  the  first- 
come,  first-served  policy  should  not  be 
applied  to  intemiptible  transportation 
service  and  that  such  service  should  be 
governed  by  contract.  Natural  contends 
that  pipelines  need  the  ability  to 
overbook  intemiptible  service  to 
provide  a  reasonable  opportunity  to 
earn  the  allowed  return,  to  maximize 
customers'  utilization  of  facilities,  and  to 
provide  customers  an  incentive  to  sign 
up  for  firm  service  and  pay  a  reservation 
charge. 

In  response,  the  final  rule  discussed 
how  the  Conmiission  intended  the  first- 
come,  first-served  principle  to  work. 

Prior  to  offering  any  transportation  services 
pursuant  to  the  rule,  a  pipeline  will  make  a 
determination  of  capacity  available  for  such 
services.  .  .  .  The  amount  so  determined  will 
be  proposed  and  supported  in  the  pipeline's 
rate  case.  In  fulfilling  its  non-discriminatory 
obligations,  a  pipeline  must  accept 
nominations  up  to  this  level.  As  the  pipeline 
accepts  nominations  for  firm  transportation 
services  the  amount  of  remaining  capacity 
available  for  Arm  transportation  will 
decrease.  50  FR  42450. 

In  response  to  Tenngasco's  request  for 
clarification  as  to  whether  first-come, 
first-served  applies  to  executed 
contracts  or  to  requests  for  services,  the 
final  rule  makes  it  clear  that  a 
customer's  place  in  line  is  determined 
by  when  it  makes  a  request  for  service, 
not  when  his  contract  is  executed.  The 
pipeline  must  consider  whether  there  is 
sufficient  capacity  available  to  serve 
customers  who  request  service  on  a 
first-come,  first-served  basis.  The 
pipeline  cannot  accept  requests  for 
service  over  a  period  of  time  and 
determine  which  contracts  to  execute 
and  then  determine  a  shipper's  place  in 
line  by  virtue  of  the  executed  contracts. 
As  the  Commission  discusses  below, 
however,  a  person's  place  in  the  line  is 
only  ensured  by  a  request  for  service  if 
the  customer  is  willing  to  pay  the 
maxlmiun  rate  for  service,  including  any 
reservation  fee  where  applicable,  and  of 
course  to  meet  the  reasonable 
operational  conditions  on  file. 
Columbia  Gas  Transmission 
Corporation  and  United  Distribution 
Companies  request  that  the  Commission 
clarify  that  the  allocation  of 
intemiptible  capacity  will  not  disturb 
the  priority  for  existing  intemiptible 
shippers.  In  other  words,  Coliunbia 
contends  that  existing  intemiptible 
shippers  who  already  have  been 


receiving  transportation  service  should 
be  considered  as  having  already  "come" 
on  the  system  for  capacity  allocation 
purposes.  Similarly,  Brooklyn  Union  Gas 
Company  requests  that  the  Commission 
confirm  that  existing  long-term, 
certificated,  intemiptible  services  are  to 
be  accorded  a  higher  priority  of  service    - 
than  new,  self-implementing  and 
optional  certificate  intemiptible  service 
and  sale  arrangements. 

Baltimore  Gas  and  Electric  Company 
(BG&E)  seeks  clarification  that  a 
pipeline  must  award  capacity  to  a 
shipper  willing  to  pay  a  higher 
transportation  rate  than  another  shipper 
(within  the  rate  limits  of  9  284.7)  even 
though  the  first  shipper  is  further  down 
in  line.  BG&E  contends  that  two 
shippers  closely  placed  in  line  for 
transportation  capacity  could  compete 
for  that  capacity  on  the  basis  of  the  rate 
to  be  paid. 

Several  petitioners  request  that  the 
Commission  clarify  how  the  first-come, 
first-served  concept  will  work  for 
intemiptible  service.  As  noted  above,  if 
a  customer  requests  intemiptible 
service,  and  is  willing  to  pay  the  fully 
allocated  rate  established  for 
intemiptible  service  then  the  pipeline 
must  provide  service  to  that  customer 
after  all  prior  requests  (including 
shippers  existing  prior  to  the  date  of  the 
final  rule)  for  intemiptible  service  have 
been  satisfied  by  the  pipeline.  The 
Commission  notes,  however,  that  a 
pipeline  is  never  required  to  accept  a 
request  for  service  by  a  customer  if  that 
customer  has  not  indicated  a  willingness 
to  pay  the  maximum  rate.  Selective 
discounting  is  totally  at  the  discretion  of 
the  pipeline.  Thus,  a  customer  that 
indicates  that  it  will  only  book  service  if 
the  pipeline  provides  such  service  at  a 
discounted  rate  is  subject  to  the 
willingness  of  the  pipeline  to  discoimt. 
However,  if  a  request  for  service  at  a 
discounted  rate  is  accepted  by  the 
pipeline,  it  must  honor  that  contract  on  a 
firat-come,  first-served  basis.  Parties 
may  nevertheless  agree  to  make  such 
intemiptible  service  subject  to  another 
customer  coming  in  at  a  later  point 
willing  to  pay  a  higher  rate  than  the 
discounted  rate  determined  between  the 
pipeline  and  the  first  customer.  The 
Commission  notes,  however,  that  this 
discretion  would  not  exist  with  regard  to 
the  grant  of  a  selective  discount  for  firm 
service.  To  allow  the  pipeline  to  reserve 
the  right  to  grant  firm  transportation 
capacify  to  a  customer  willing  to  pay  a 
higher  rate  would  essentially  convert 
firm  transportation  service  into 
intemiptible  service,  that  is,  service  that 
could  be  interrupted  by  a  customer  with 
a  higher  claim  to  the  capacity.  This, 
then,  might  be  used  to  exceed  the 


maximum  rate  (generally  lower  than  the 
firm  maximum  rate)  determined  for 
intemiptible  service. 

Mississippi  River  Transportation 
Corporation  (MRT)  requests  that  the 
Commission  clarify  that  the  reasonable 
operating  conditions  which  a  pipeline  is 
allowed  to  impose  on  service  by 
§§  284.8(c)  and  284.9(c)  of  the 
regulations  would  permit  a  pipeline  to 
preclude  or  remedy  a  bottleneck  on  its 
system.  MRT  is  concerned  that  a 
customer  may  desire  firm  transportation 
that  would  use  only  a  few  miles  of  the 
pipeline  system  and  that  such 
transportation  might  preclude  the 
pipeline,  under  the  non-discriminatory 
access  provisions,  from  providing  other 
transportation  that  would  use  more  of 
the  spare  capacity  available  over  a 
longer  distance. 

The  question  posed  by  MRT  is  too 
hypothetical  to  be  addressed 
meaningfully  at  this  time.  Suffice  it  to 
say  that  an  interstate  pipeline  engaging 
in  self-implementing  transportation  may 
not,  in  general,  decline  to  provide  firm 
transportation  because  it  would 
interfere  with  some  other  preferred  use 
of  its  system  capacity.  Unusual 
circumstances  that  would  produce 
unreasonable  results  under  a  strict 
application  of  the  rule,  however,  are 
appropriately  addressed  in  their 
reasonable  operating  conditions  filing. 

Monterey  Pipeline  Company  seeks 
clarification  concerning  the  relationship 
between  an  intrastate  pipeline's  NGPA 
section  311  transportation  and  the 
pipeline's  strictly  intrastate 
transportation  and  sales.  First,  Monterey 
requests  that  the  Conmiission  make 
explicit  that  the  first-come,  first-served 
principle  applies  to  an  intrastate 
pipeline's  section  311  transactions  only 
and  that  the  Commission  does  not 
intend  to  require  such  pipelines  to  serve 
section  311  shippers  to  the  detriment  of 
their  intrastate  customers.^  This  is 
already  explicit  in  Order  No.  436.  The 
Commission  reiterates  that  it  does  not 
intend  for  the  regulations  to  impair  the 
ability  of  intrastate  pipelines  to  provide 
reliable  service  to  their  intrastate 
customers.  An  intrastate  pipeline  is  not 
obliged  to  provide  transportation  in 
interstate  commerce  on  a  firm  basis.  In 
the  event  that  it  does  offer  firm 
Interstate  transportation,  however,  that 
transportation  must  be  offered  on  a  non- 
discriminatory basis.  (This  would 
necessarily  include  a  first-come,  first- 
served  allocation  of  the  firm  capacity 
available  to  interstate  transportation.) 
Similarly,  if  it  offers  intemiptible 
interstate  transportation,  it  must  do  so 
on  a  non-discriminatory  basis.  The 
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regulations  apply  to  section  311  service, 
not  to  strictly  intrastate  service. 

Monterey  also  requests  clarification 
on  whether  the  non-discriminatory 
access  provision  applies  to  all  of  an 
intrastate  pipeline's  system  or  only 
between  those  points  on  its  system 
which  the  pipeline  wishes  to  open  up  to 
section  311  transportation.  Monterey 
poses  the  following  example:  If  it 
provides  section  311  service  between 
points  A  and  B,  must  it  also  provide 
such  service  between  points  C  and  D? 
The  Commission  makes  clear  that  if  an 
intrastate  pipeline  has  physically 
separate  segments  of  its  system  over 
which  interstate  transportation  will  be 
provided,  that  the  provision  applies  to 
the  physically  individual  systems  rather 
than  the  intrastate  corporate  entity.  If 
section  311  transportation  is  undertaken 
by  the  corporate  entity,  however,  the 
provision  applies  to  the  entirety  of  its 
operations. 

Finally,  Monterey  requests 
clariflcation  as  to  how  the  Commission 
intends  to  implement  the  first-come, 
first-served  principle  as  applied  to 
section  311  transactions  by  intrastate 
pipelines.  In  response,  a  pipeline  may 
provide  section  311  service  if  capacity  is 
available  for  that  service.  The  pipeline 
may  offer  such  service  on  a  firm  or 
interruptible  basis.  Firm  service,  if 
offered,  must  be  offered  on  a  first-come, 
first-served  basis.  Thus,  exactly  as  for 
interstate  pipelines,  firm  shippers  have 
priority  over  interruptible  shippers. 
Curtailments  of  service  within  each  of 
those  two  shipper  classes  would  be 
subject  to  the  pipeline's  contractual 
arrangements  with  the  shippers. 

2.  Proposed  Procedural  Changes 

a.  Protection  for  Small  Companies: 
Lotteries.  The  American  Public  Gas 
Association  (APGA)  contends  that  the 
first-come,  first-served  policy  is  not 
appropriate  because  not  all  potential 
transportation  customers  have  the 
sophistication  or  resources  to  take 
advantage  of  the  policy.  APGA  contends 
that  the  policy  will  ensure  that  those 
market  participants  with  the  closest  ties 
to  interstate  pipelines  or  the  greatest 
resources  to  devote  to  the  race  will  be 
able  to  take  an  inordinately  large  share 
of  available  transportation  capacity  and 
•that  municipal  distributors  will  not  be 
able  to  e^ectively  compete  for  capacity. 
APGA  suggests  that  an  acceptable 
solution  to  this  problem  would  be  a 
solicitation  round  of  initial  nominations 
followed  by  a  lottery.  In  a  similar  vein. 
Consolidated  Edison  requests  that  the 
Commission  adopt  an  allocation  method 
that  recognizes  the  superior  rights  of 
direct  pipeline  customers  over  indirect 
customers.  Memphis  Light,  Gas  and 


Water  Division  and  Elizabetbtown  Gas 
Company  contend  that  the  regulatioiu 
should  provide  priority  transportation  to 
local  distribution  customers. 

The  Commission  believes  that  the 
first-come,  first-served  policy  is 
appropriate.  The  purpose  is  to  enable 
potential  customers  to  receive 
transportation  service  on  a  non- 
discriminatory basis.  The  Commission, 
however,  cannot  guarantee-that  all 
potential  customers  will  be  able  to  book 
capacity.  But  customers  will  have  an 
equal  opportunity  to  do  so.  Moreover,  as 
the  Commission  indicated  in  Order  No. 
436.  the  imposition  of  a  resevation  fee 
by  a  pipeline  should  discourage 
overbooking  by  customers.  The 
Commission  has  discussed  this  issue 
more  completely  above.  Accordiiigly, 
the  nomination  and  lottery  system 
proposed  by  APGA  is  not  considered 
necessary  to  ensure  equal  access  by 
potential  transportation  customers. 

b.  Reservation  Procedures  Requested. 
Indicated  Producers  ai^e  that 
reservation  fees  for  firm  transportation 
may  not  be  adequate  to  prevent 
overbooking  of  pipeline  capacity  and 
that  the  Commission  should  establish 
procedures,  such  as  a  "use  it  or  lose  it" 
condition,  for  making  such  capacity 
available  again.  The  Commission  does 
not  believe  that  further  procedures  are 
necessary.  A  reservation  fee  should  be 
sufficient  to  prevent  overbooking  by 
pipelines.  It  is  not  likely  that  a  shipper 
will  pay  such  a  fee  without  intending  to  ^ 
use  the  capacity  reserved.  Further,  if  a 
customer  does  not  use  its  boc^ed 
capacity,  the  pipeline  may  still  use  that 
capacity  on  an  interruptible  basis. 

c.  Required  Filings.  Transwestem 
Pipeline  Company  maintaiiu  that 

S  284.12  of  the  regulations,  which 
requires  pipelines  to  make  an  aimual 
filing  designating  the  capacity  of  their 
systems,  is  meaningless  because 
conditions  vary  from  point  to  point  and 
day  to  day.  The  Commission  believes 
that  a  pipeline  should  be  required  to 
shown  the  estimated  peak  day  capacity, 
and  the  use  of  that  capacity,  of  the 
system  imder  reasonably  representative 
operating  assumptions.  'This  should 
provide  a  reasonable  estimate  of 
pipeline  capacity  and  is  a  necessary 
step  in  ensuring  compUance  with 
conditions  for  self-implementing 
transportation. 

Maryland  People's  Counsel  (MPC) 
requests  that  the  Commission  require 
pipelines  to  state  the  date  on  which  they 
receive  applications  for  service  in  the 
reports  they  are  required  to  file  pursuant 
to  §  §  284.106,  284.126,  and  284.233  of  the 
regulations.  MPC  argues  that  the 
reporting  requirement  would  not  be 


burdensome  to  pipeline*,  but  would 
provide  disappointed  shipilers  with  a 
ready  means  of  ascertaining  wbetker 
they  have  been  refused  service  in  a 
discriminatory  maimer  and  would  ascM 
in  determining  whether  to  file  a 
complaint  with  the  Commission.  The 
Commission  rejects  this  request  The 
present  reporting  requirements  strike  an 
appropriate  balance  between  the  need 
for  the  Commission  to  obtain 
information  concerning  transportatioo 
transactions  and  the  burden  imposed  on 
pipelines  in  supplying  such  infonnatioii. 
The  information  requested  by  MPC  is 
not  needed  by  the  Commission  to 
monitor  pipeline  transportation. 

d.  Nomination  Procedures. 
Consolidated  Edison  and  APGA  request 
that  the  Comniissi(Hi  modify  the 
regulations  to  set  forth  spedfic 
procedures  to  be  followed  by  pipelines 
in  accepting  nominations  fcH- 
transportation  service.  The  Comnnaeioa 
does  not  believe  that  such  a 
modification  is  necessary.  Once  the 
pipeline  determines  the  level  of  capacity 
that  is  available  for  transportation,  it 
may  accept  nominations  for  that 
capacity.  Potential  customers  will 
specify  in  their  nominations  relevent 
information  such  as  volumes  to  be 
transported  origins  and  destinations  of 
the  volumes,  and  periods  of 
transportation.  I^pelines  will  receive  the 
nomination  and  make  decisions  as  to 
whether  customers  can  be 
accommodated  The  regulations  set  out 
the  pipelines'  obligations  should  they 
elect  to  provide  non-discriminatory 
transportation  under  the  regulations. 
Spelling  out  the  nomination  procedures 
in  further  detail  would  be  an 
unnecessary  intrusion  into  the  pipelines' 
management  prerogatives. 

3.  Deterrence  to  Overbooking 
Capacity.  Yankee  Resources,  inc. 
requests  that  the  r^ulations  be 
modified  to  permit  a  pipeline  to  increase 
transportation  volumes  for  a  customer 
by  up  to  5000  Mcf  per  day  fat  a  period  of 
120  days  during  which  time  a  new  prior 
notice  procedure  under  I  284.222  can  be 
completed.  Yankee  Resources  argues 
that  this  proposed  procedure  would 
enable  pipelines  to  allocate  capadfy 
based  on  the  actual  needs  of  the 
customers  rather  than  on  inflated 
estimates  of  capacity  needs  and  tiiereby 
prevent  overbooking  of  capadfy.  Hie 
Commission  will  not  modify  the 
regulations  as  requested  by  Yankee 
Resources.  A  pipeline  may  require  a 
reservation  fee  to  prevent  overbooking 
with  respect  to  firm  service.  As  to 
interruptible  service,  such  service,  by  its 
nature,  is  interruptible  when  a  pipeline 
is  operating  at  full  capadfy. 
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NI-Gas  argues  that  overbooking  of 
firm  capacity  should  be  prohibited 
rather  than  treated  as  a  contract  matter 
susceptible  to  traditional  measures  of 
contract  damages.  As  the  Conmiission 
discusses  above,  the  Commission  does 
not  think  such  a  prohibition  is 
necessary.  As  discussed  in  Order  No. 
436.  overbooking  of  firm  capacity  by 
customers  should  not  be  a  signiflcant 
problem.  Section  284.4(d)  permits  a 
pipeline  to  impose  a  resevation  fee  as  a 
condition  of  providing  firm 
transportation  service  to  a  shipper.  Such 
fees  should  discourage  overbooking.  If 
experience  shows  that  overbooking  by 
pipelines  becomes  a  problem,  further 
steps  can  be  taken  to  deal  with  it 

Pennzoil  (at  pp.  5-7]  argues  that  a 
reservation  fee  is  inadequate  to  solve 
the  problem  of  customers'  overbooking 
capacity.  This  is  so,  Pennzoil  says, 
because  customers  will  still  reserve 
capacity  and  not  use  it  even  though  they 
have  to  pay  a  reservation  fee.  Pennzoil 
suggests  customers  might  do  this  to  pre- 
empt the  market  or  to  sub-lease  the 
capacity  reserved.  Pennzoil  recommends 
that  in  addition  to  paying  a  reservation 
fee  customers  should  be  required  to  use 
the  capacity  they  reserved  within  90 
days  or  lose  it. 

The  Commission  declines  to  adopt 
this  suggestion.  It  has  no  reason  to 
believe,  let  alone  to  speculate  as 
Pennzoil  does,  that  requiring  customers 
to  pay  a  reservation  fee  will  not  be 
effective  to  prevent  customers  from 
overbooldng  capacity.'" 

C  Canadian  Gas  Imports 

Mesa  Petroleum  (at  p.  10)  and  the 
Panhandle  Association  (at  p.  4)  ask  the 
Conmiission  to  revise  the  blanket 
certificate  and  self-implementing 
transportation  provisions  so  that  they 
would  not  be  applicable  to  the  first 
pipeline  that  receives  imported  gas  at 
the  U.S.  border.  They  request  that  the 
first  transportation  by  a  U.S.  pipeline  of 
Canadian  gas  be  made  subject  to  the 
prior  notice  procedure. 

The  applicants,  all  of  whom  are 
domestic  producers,  state  that  the 
Economic  Regulatory  Administration 
(ERA)  has  recently  adopted  policies 
regarding  natural  gas  imports  that  run 
counter  to  the  NGPA-mandated 
objective  of  encouraging  domestic 
exploration  and  development.  Mesa 
Petroleum  argues  that,  historically,  the 
Commission  could  be  relied  upon  to 
examine  the  impact  of  a  proposed 
import  on  domestic  reserves  in  a 
combined  proceeding  under  sections  3 
and  7  of  the  NGA.  However,  the  division 
of  responsibility  between  the  FERC  and 
ERA  under  section  3  of  the  NGA  was 
redefined  last  year  by  Delegation  Order 


Nos.  0204-111  and  0204-112  (49  FR  6684 
Feb.  22, 1984)  and  all  policy  matters 
concerning  imports  are  now  considered 
by  ERA.  Since  ERA  has  declined  to 
consider  the  impact  of  proposed 
Canadian  gas  imports  on  domestic 
reserves,  the  applicants  argue,  "[it]  is 
incumbent  upon  the  Commission  to 
provide  an  opportimity  for  interested 
parties  to  contest  the  importation  of  gas 
into  the  Uniteii  States."  (Panhandle,  at 
p.  5.) 

The  Commission  believes  that  the 
matters  raised  by  Mesa  Petroleum  and 
the  Panhandle  Association  are  outside 
the  scope  of  this  rulemaking.  First,  the 
applicants  attempt  to  do  indirectly  what 
they  were  unable  to  do  directly,  namely 
to  stop  the  importation  of  Canadian  gas. 
As  Mesa  Petroleum  itself  points  out.  the 
question  of  whether  to  permit  the 
importation  of  such  gas  is  a  matter  for 
ERA  to  determine.  Thus,  it  ts  for  ERA  to 
examine  the  impact  on  domestic  drilling 
and  reserves  of  importing  Canadian  gas. 
The  Conunission's  job,  under  sections  4, 
5  and  7  of  the  NGA.  is  to  determine  the 
appropriate  rate  treatment  of  the 
imported  gas,  the  rate  to  be  charged  for 
its  transportation,  the  construction  and 
operation  of  particular  facilities,  the 
siting  of  facihties  and  the  place  of  entry 
for  such  imports.  Those  responsibilities 
do  not  include  reexamining  whether  the 
authorized  importation  is  in  the  public 
interest. 

Second,  permitting  imported  gas  to  be 
transported  under  the  blanket  certificate 
procedures  in  no  way  impairs  the 
Commission's  authority  to  examine,  in 
the  appropriate  proceeding,  such  issues 
as  the  proper  rate  treatment  of  demand 
charges,  pipeline  minimum  commodity 
bills  and  the  treatment  of  take-or-pay 
liabilities.  This,  however,  is  not  the 
appropriate  proceeding.  Contrary  to 
Mesa  Petroleum's  assertions  (at  p.  12), 
such  issues  are  wholly  unrelated  to  the 
transportation  of  imported  gas  and  are 
properly  raised  in  a  section  4  or  section 
5  case  involving  the  sales  rates  for 
Canadian  gas.  Mesa  Petroleum  and  the 
Panhandle  Association  are  free  to  raise 
any  issues  affecting  their  interests  ui  the 
appropriate  rate  case. 

Since  the  Conunission  is  presented 
with  no  valid  reasons  for  distinguishing 
between  the  transportation  of  imported 
gas  and  the  transportation  of  domestic 
gas,  the  Commission  denies  the 
applicants'  request  to  make  the  first 
transportation  segment  of  imported  gas 
subject  to  the  prior  notice  procedure. 
Moreover,  the  Commission  notes  that 
the  bulk  of  commenters  in  the  Notice  of 
Inquiry  proceeding  urged  the 
Commission  to  include  imported 
supplies  under  the  new  rules. 


Pursuant  to  authority  delegated  to  him 
by  the  Secifetary  of  Energy,  Ae 
Administrator  of  the  ERA  has  exclusive 
jurisdiction  under  section  3  of  the 
Natural  Gas  Act  to  approve  or 
disapprove  the  importation  of  natural 
gas  into  the  U.S.  Under  those 
circumstances,  it  would  be  singularly 
inappropriate  for  the  Commission  to 
adopt  more  stringent  procedures  with 
respect  to  the  transportation  from  the 
border  of  gas  that  the  Administrator  of 
ERA  has  authorized  to  be  imported  at 
that  border. 

H.  Filing  Requirements  Under  New  Part 
284 

1.  Reporting  Requirements 

Several  applicants  argue  that  the 
Commission's  reporting  requirements  for 
transportation  services  are  inadequate. 
The  Order  No.  436  procedures,  set  forth 
in  S§  284.106,  284.126  and  284.223, 
require  pipelines  to  file:  (i)  Initial  reports 
within  30  days  after  commencing 
transportatioil;  (ii)  subsequent  reports 
reflecting  any  material  change  in  the 
transportation  arrangement  within  30 
days  of  such  change;  (iii)  annual  reports 
not  later  than  May  1  of  each  year,  and 
(iv)  a  final  statement  within  30  days 
after  termination  of  service.  The  specific 
information  that  each  report  must 
contain  is  discussed  in  the  final  rule. 

Con  Ed  (at  pp.  11-12)  states  that 
monthly  reports  by  pipelines  of  all 
interruptible  service  are  necessary  for  a 
successful  compliance  monitoring 
program.  Iowa  (at  pp.  9-10)  also  believes 
that  reports  should  be  filed  on  a  more 
frequent  basis  to  ensure  the  timely 
evaluation  of  program  results.  According 
to  Con  Ed,  the  reports  should  also 
identify,  among  other  things,  when  the 
service  was  requested  and  agreed  to. 
Hadson  (at  p.  1)  is  likewise  in  favor  of 
monthly  reports  on  all  requests  for 
section  7(c)  certificate  applications. 
Similarly,  Mesa  (at  pp.  12-13)  and 
Panhandle  Association  (at  pp.  6-7) 
suggest  that  all  interstate  pipelines 
maintain  for  public  inspection  a  log  of 
all  transportation  requests.  MPC  (at  pp. 
20-21)  also  agrees  that  pipelines  should 
indicate  in  the  reports  the  date  on  which 
they  receive  applications  for  service. 
Finally,  Industrial  Groups  (at  pp.  12-14) 
claim  that  detailed  tariffs  or  sworn 
statements  of  current  transportation 
policies  and  practices  would  facilitate 
Commission  oversight. 

MRT  (at  p.  20),  however,  takes  the 
position  that,  given  the  addition  of  the 
annual  reporting  requirement,  the  final 
report  under  §  284.106(d)  is  superfluous. 
In  the  alternatives,  it  asks  that  the 
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deadline  for  filing  the  statement  be 
extended  firom  30  days  to  60  days. 

The  Commission  does  not  feel  that 
further  revisions  to  the  reporting 
procedures  are  warranted.  The  present 
requirements  provide  the  Commission 
and  the  public  with  sufficient 
information  to  monitor  the 
transportation  activities.  In  the  final 
rule,  the  Commission  attempted  to  strike 
a  balance  between  the  interests  of  all 
parties  involved,  including  pipelines  and 
shippers.  On  the  one  hand,  the 
Commission  sought  to  avoid 
unnecessary  pipeline  filings  while,  at  the 
same  time,  it  sought  to  guarantee 
adequate  safeguards  against 
discriminatory  practices.  Reductions 
were  achieved  in  frequency  (eliminating 
the  48-hour  report)  and  quantity  (e.g., 
deleting  information  on  price  and  end 
use).  Measures  to  ensure  compliance 
with  the  anti-discrimination  provisions 
of  the  rule  were  also  recognized  [e.g., 
pipeline  operational  conditions  are  to  be 
stated  in  the  respective  tariffs). 
Moreover,  potential  shippers  who 
believe  that  the  pipelines  are  not 
complying  with  the  open  access 
requirements  of  S  284.8(b)  and  §  284.g(b) 
may  file  complaints  in  specific  cases. 

The  Commission  adopts  Mesa's  and 
Pandhandle  Association's  suggestion 
that  interstate  pipelines  be  required  to 
keep  a  log  of  all  transportation  requests, 
however.  The  Commission  believes  that 
such  a  log  will  provide  a  protestor  with 
the  access  to  information  it  needs  to 
determine  whether  the  pipeline  is  acting 
on  a  discriminatory  basis.  The 
Commission  is  not  requiring  that  the 
pipeline  file  this  information  with  the 
Commission.  Rather,  the  log  should  be 
maintained  by  the  pipeline  and  be  made 
available  for  inspection  by  the  public  at 
the  company's  corporate  headquarters 
during  the  company's  normal  business 
hours.  Information  that  may  be 
contained  in  such  a  log  could  include, 
but  not  be  limited  to:  (1)  The  date  of  the 
request  for  service;  (2)  the  name  of  the 
person  requesting  transportation 
service:  (3)  the  volume  of  gas  to  be 
transported;  (4)  the  receipt  and  delivery 
points;  (5)  the  duration  of  the  service;  (6) 
whether  the  service  sought  was  firm  or 
interruptible:  (7)  the  percentage  of 
pipeline  capacity  allocated  to  firm  and 
interruptible  volumes  under  contract  at 
the  time  of  the  request;  and  (8)  the  date 
and  manner  of  disposition  of  ^e 
request  As  the  Commission  and  the 
industry  gain  actual  experience  in 
operating  (mder  the  new  rules, 
additional  mechanisms  may  or  may  not 
be  found  appropriate. 

As  for  elimination  of  the  notification 
of  termination  under  §  284.106(d),  the 


Commission  again  emphasizes  that  in 
order  to  fulfill  its  regulatory 
responsibilities  in  monitoring 
transactions  conducted  under  Order  No. 
436  it  needs  to  know  when 
transportation  arrangements  cease,  as 
well  as  the  total  volumes  transported 
and  the  revenues  received.  Moreover, 
inasmuch  as  Order  No.  436  bllows  the 
statement  to  be  a  simple  one  page  notice 
or  telegram,  pipelines  should  not  be 
inconvenienced  by  the  30-day  time 
restriction. 

2.  Effective  Date  of  New  Blanket 
Certificates 

Yankee  proposes  (at  pp.  2-4)  that  the 
final  rule  be  modified  to  permit  pipelines 
to  begin  blanket  transportation  after 
November  1, 1985,  on  a  self- 
implementing  basis  upon  the  fiiling  of  an 
application  for  a  new  blanket  certificate 
under  S  284.221,  without  the  necessity  of 
waiting  until  the  certificate  is  issued  and 
accepted.  Any  transactions 
implemented  in  the  period  before 
issuance  of  the  certificate  would  be 
subject  to  the  same  terms  and 
conditions  as  transactions  which 
commence  after  issuance  of  the 
certificate. 

As  recognized  in  Yankee's 
application,  this  issue  has  already  been 
considered  and  decided.  In  a 
clarification  to  the  final  rule  issued  to 
Panhandle  Eastern  on  October  30, 1985, 
the  Commission  stated  that  if  a  pipeline 
elects  to  obtain  a  new  blanket 
transportation  certificate,  transportation 
under  the  blanket  certificate  cannot  be 
performed,  under  NGA  section  7,  until 
the  blanket  certificate  has  been  issued. 
33  FERC  T|61,139  (1985).  The  order  also 
indicated  that  if  the  pipeline  wishes  to 
commence  a  transportation  service  prior 
to  issuance  of  that  new  blanket 
certificate,  it  may  use  other  self- 
implementing  authority  available  to  it 
under  NGPA  section  311.  If  a  pipeline 
elects  to  initiate  NGPA  section  311 
transportation  on  an  interim  basis 
pending  the  issuance  of  the  blanket 
certificate,  however,  it  will  inciu*  the 
responsibilities  attached  to  that 
authority,  such  as,  inter  alia,  the  filing, 
fee,  initial  report  and  termination  notice 
when  the  transaction  is  transferred  to  its 
blanket  certificate  authority,  as  well  as 
the  more  substantive  non-discriminatory 
access  and  CD  reduction/conversion 
provisions. 

The  Commission  believes  that 
allowing  a  pipeline  to  commence  service 
before  the  Commission  has  acted  on  its 
application  for  a  certificate  would  be 
inconsistent  with  section  7  of  the  NGA 
as  well  as  the  notice  requirements  of  th6 
Administrative  Procedure  Act 
Moreover,  the  Commission  does  not 


believe  that  these  procedural 
requirements  place  unreasonable 
regulatory  burdens  on  the  participants, 
nor  that  these  requirements  will  be  the 
cause  of  delays  and  timing  problems  for 
multi-pipeline  transactions.  It  also  notes 
that  the  problems  foreseen  by  Yankee 
will  be  minimized  or  eliminated  if 
pipelines  apply  for  new  blanket 
certificates  well  in  advance  of  the  time 
such  authorization  is  required. 

With  respect  to  blanket  certificates 
available  to  Hinshaw  pipelines  and 
LDCs  served  by  interstate  pipelines, 
further  modifications  are  in  order.  Given 
the  generally  small  size  of  such  entities 
and  the  fact  that  they  are  not  subject  to 
the  Commission's  jurisdiction  apart  bmn 
the  blanket  certificate,  existing  Order 
No.  63  certificate  holders  (issued 
pursuant  to  {  284.222  as  it  existed  prior 
to  November  1. 1985)  need  not  file  new 
applications  for  the  S  284.224  certificate. 
Since  the  old  and  new  certificates  are 
identical  but  for  the  non-discriminatory 
access  condition  related  to 
transportation  transactions,  the 
Commission  is  instead  requiring  that 
persons  holding  Order  No.  63 
certificates  only  file  a  letter  with  the 
Commission  by  (30  days  fiom  rehearing 
date)  which  either  (1)  ratifies  the  tamn 
and  conditions  appUcable  to 
transportation  transactions  under 
§  284.224:  or  (2)  siurenders  the  Order 
No.  63  certificate  which  will  be  deemed 
terminated  as  of  November  1, 1965.  as  to 
new  transportation  transactitMis.  Eidier 
option  will  not  affect  the  grandfathering 
of  transportation  transactions  begun 
prior  to  October  9, 1985,  which  are 
subject  to  {  284.125,  or  the  sales  and 
assignment  authorization  under  such 
certificates.  Furthermore,  since  the 
person  holding  an  Order  No.  63 
certificate  is  neither  amending  its 
existing  certificate,  nor  applying  for  a 
new  certificate,  no  filing  fee  under  Part 
381  of  the  Commission's  regulations  is 
due.  llie  Commission  is  merely 
requiring  the  pipeline  to  conform  to  tbe 
nondiscriminatory  access  condition. 

The  Commission  notes  here  that  the 
Order  No.  63  or  the  new  {  284.224 
certificate  merely  puts  the  certificate 
holder  in  the  same  position  as  an 
intrastate  pipeline  with  respect  to  NGPA 
section  311  and  section  312  eligibility. 
That  is.  it  permits  sales,  assignments 
and  transportations.  However,  it  is  only 
the  exercise  of  the  transportation 
authority  pursuant  to  subpart  C  of  Part 
284  that  triggers  nondiscriminatory 
access  under  S  284.8(b)  or  S  284.9(b). 
Finally,  through  inadvertence,  the 
Commission  omitted  delegation 
authority  to  theOPPR  Director  to  issue 
§  284.224  blanket  certificates.  The 


/  VoL  sa  No.  246  /  Uowlay.  December  23,  1BB5  /  Sides  and  Rtguiatioaa 


Commission  m  pnMridiag  tlMit  authMlty 
here. 

/.  bitnutate  Pipeline  Issues.  GemeraHy 

1.  Hequetted  Ewiifttioog. 

a.  Frow  Environmental  Compliance 
Under  §  284.11.  Section  284.11  provides 
that  any  authorization  granted  under 
subparts,  B.  C  and  H  of  Part  284  Aat 
involves  construction  or  abandonment 
with  removal  of  facilities  is  subject  to 
com|riiance  with  various  Federal 
environmental  laws  and  regulations,  as 
set  fortii  in  f  157.2e6(d).  Producers  Gas 
asserts  that  |  284.11,  Environmental 
Compbance,  riiould  be  amended  to 
remove  reference  to  subpart  C,  beciause 
intrastate  pipeBnes  are  not  subfect  to 
the  Commisaion's  jarisdiction. 
According  to  Producers  Gas,  intrastate 
pipelmes  wtttdi  may  conduct  NGPA 
sectioB  311  transactions  undn  subpart  C 
are  not  subject  to  the  NGA  certificate 
and  abandonment  authorization  that 
applies  to  interstate  pipelines,  including 
environmental  review  under  §  157.206. 
Producers  Gas,  therefore,  believes  that 
the  reference  m  subpart  C  is  an 
oversight  Producers  Gas  further  asserts 
that  ^  states  exercise  jurisdiction  over 
canstmctioB  and  abandonment  of 
intrastate  pipelines,  and  therefore,  there 
is  no  reason  for  the  Commission  to  pre- 
empt state  regulation  with  respect  to 
environmental  compliance. 

In  response,  the  Commission 
emphasizes  that  the  application  of 
S  284.11  to  section  311  transactions  by 
intrastate  pipelines  was  not  an 
oversight  The  Commission  has  a 
statutory  obligation  under  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.G  4321  et  seq.  to  assess  the 
reasonably  foreseeable  impacts  of  its 
action  on  the  environment  In  order  to 
ensure  diat  this  fule  is  not  a  major 
Federal  action  significantly  affecting  the 
quahty  of  the  human  environment  by 
authorizing  unrestricted  gas 
transportation  arrangements,  the 
Commission  determined  that  all 
transactions  under  Part  284  must  be 
made  responsive  to  the  mandate  of 
NEPA  and  other  environmental  laws. 
The  laws  described  in  S  157.20e(d) 
manifest  environmental  concerns  that 
are  shared  by  the  states.  "Hie 
Commission  has  not  delegated  its  NEPA 
responsibilities,  however.  The  potential 
effects  of  non-jnrisdictional  construction 
or  abandonment  of  facilities,  which  may 
be  incidental  to  transactions  under 
Order  No.  436,  are  therefore  its  concern, 
particularly  because  intrastate 
transactions  are  increasingly  an  integral 
part  of  the  Nation's  gas  transportation 
83r8tera.  This  comprehensive  and 
integrated  approach  to  NEPA 


implanwitnti—  it  not  an  attempt  by  the 
Commission  ta  favoadoi  its  inrisdiction 
under  the  NGA  or  to  preempt  state 
regnlattan.  It  is.  rater,  a  secognHion 
that  its  responattrilities  under  NEPA  may 
not  be  aiMtcarily  demarcated  acoording 
to  its  NGA  authority. 

The  Coraom^oB  does  not  believe  that 
the  reporting  bbiigatioBS  imposed  on 
intrastate  pipelines  are  unduly 
burdensome.  The  same  rules  apply  to 
interstate  pipelines  and  oniy  apply  to  an 
intrastate  pipeline  that  participates  in 
transportiof  gas  io  the  interstate 
transportation  grid.  A  pipeline  must 
imdertake  its  responsibilities  in 
compliance  with  Federal  environmental 
laws. 

Producers  Gas  also  asserts  that  the 
notice  provisions  of  the  APA,  5  U.S.C 
553(c),  were  violated  because  the 
Commission  gave  no  notice  that  it 
proposed  to  issue  an  environmental 
compliance  condition  in  the  NOPR 
issued  May  30, 1985. 

In  Part  VIH  of  the  NOPR,  issued  May 
30, 1985,**  the  Commission  gave  notice 
that  it  would  be  considering  the 
potential  environmental  effects  of  the 
proposed  rulemaking,  including 
"secondary  effects  of  non-construction 
transaction."  Section  284.11  is  a  logical 
outgrowth  of  the  Commission's 
intervening  consideration  of  those 
eRects  as  discussed  in  the 
envinmmental  assessment  above. 
Therefore,  there  was  adequate  notice 
and  a  reasonable  opportunity  to 
partidlfftte  was  accorded,  even  though 
the  exact  provisions  of  the  final  rule 
differed  from  those  proposed. 

b.  From  filing  tariffs  with  the 
Commission.  Sections  284.8(c)  and 
284.8(c)  require  each  participating 
pipeline,  if  it  seeks  to  impose  reasonable 
operating  conditions  on  the  availability 
of  bBnsportation  service,  to  file  them  as 
part  of  its  "transportation  tariff'. 
Producers  Gas  (at  pp.  7-8],  Louisiana 
intrastate  (at  p.  11],  Oklahoma  Natural 
and  ONG  (at  pp.  11-12],  and  Texas 
Intrastate  Pipelines  (at  pp.  3-4)  note  that 
intrastate  pipelines  covered  by  the  rule 
do  not  have  such  "tariffs"  on  file  with 
the  Commission.  They  assert  that  the 
rules  should  be  modified  to  remove  that 
obligation.  Texas  Intrastate  Pipelines 
suggests  that  the  intrastate  pipelines 
could  be  permitted  to  post  their 
operational  conditions  as  part  of  their 
tariffs  on  file  with  tlie  states  or  could 
include  them  as  part  of  standard  form 
transportation  contracts.  This  would  be 
in  lieu  of  a  new  filing  obligation  which 
Texas  Intrastate  Pipehnes  asserts  would 
be  unduly  burdensome.  Producers  Gas 
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notes  tkat  ipi^irstiiwi  fnr  rate  approval 
generally  iachaie  transportation 
contracts:  nddoh  dKMild  be  sufficient 
Louisiana  iMtaniaie  (at  p.  11)  requests 
that  (beCamniimn  annnd  i  264.123  to 
require  the  fiipeHne  to  file  a  statement  of 
its  operating  coatfitians. 

The  Commission  agrees  that  it  did  not 
intend  ftat  intrastate  pipelines  be 
required  to  fBe  "tariffs"  witti  Ae 
Commission  just  to  provide  tfieir 
operating  conditions.  However^  it  did 
intend  that  ftey  file  reasonable 
operating  conditions  as  a  condition  to 
commencing  transportation  of  gas  under 
the  program.  A  number  of  vdiides  are 
available  to  obtain  this  information  to 
enforce  the  non-discrimination 
provisions  of  die  rules  such  as  special 
filings,  attachments  to  initial  reports,  or 
a  modification  of  the  Form  549-^T  itself. 
Because  of  the  nature  of  the  information, 
the  Conuaission  believes  that  Louisiana 
Intrastate's  suggestion  has  merit.  The 
Commission  is  modifying  §  284.123  by 
adding  a  new  paragraph  (e)  that 
provides  that  each  participating 
intrastate  pipeline  shall  make  a  one-time 
filing  containing  a  statement  of  the 
pipeline's  operating  cfHoditions.  This 
filing  is  due  within  30  days  of  the  date  of 
issuance  of  this  order  for  those  pipelines 
that  have  already  elected  to  participate 
in  the  new  program.  For  those  pipelines 
that  do  not  now  intend  to  transport 
under  the  new  program  but  decide  to  do 
so  in  the  future,  this  filing  will  be 
required  within  30  days  of 
commenceoaent  of  the  new  service.  The 
new  rule  also  clarifies  that  changes  in 
operating  coaditioos  must  also  be  filed, 
liie  Commission  does  not  believe  that 
such  a  generally  one-time  filing  imposes 
an  undue  burden  that  outweighs  the 
benefits  of  the  information  to  the 
Commission  and  to  prospective 
shippers. 

2.  Extent  of  State  Regulations  of  NGPA 
Section  311  Transactions 

a.  Restriction  to  Interruptible  Service. 
Under  the  rules,  intrastate  pipelines 
have  an  option  to  provide  either  firm 
transportation,  interruptible 
transportation,  or  both.  Louisiana  (at  p. 
3)  requests  that  we  clarify  that  state 
authorities  can  condition  authorizations 
to  perform  section  311  transportation  to 
require  intrastate  pipelines  to  offer  only 
interruptible  section  311  service. 
Louisiana  asserts  that,  without  this 
authority,  federal-state  conflicts  will 
arise,  as  the  Commission  wiH  be 
impennissibly  regulating  intrastate 
transportation  of  gas.  The  purpose,  it 
asserts,  is  to  prevent  firm  transportation 
service  being  required  to  be  off^ed  to 
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interstate  shippers  to  the  detriment  of 
local  needs. 

The  Commission  cannot  agree  with 
Louisiana.  At  the  outset,  the 
Commission  notes  that  its  contention  is 
based  in  part,  on  the  incorrect  premise 
that  our  non-discriminatory  access 
condition  constitutes  regulation  of 
purely  intrastate  transportation.  Its 
involvement,  and  particularly  the  open 
access  condition  itself,  only  applies  to 
interstate  transactions  after  the 
intrastate  pipeline  has  embarked  on  the 
interstate  service.  See,  for  example, 
Sunray  Mid-Continent  Oil  Co.  v.  FPC, 
364  U.S.  378  (1960).  Any  resultant  impact 
on  the  level  or  quality  of  purely 
intrastate  service  performed  by  a 
participating  pipeline  would  only  be  the 
result  of  the  voluntary  choices  made  by 
the  pipeline  itself  and  would  not  rise  to 
the  level  of  actual  federal  regulation  of 
intrastate  commerce. 

b.  Allocation  of  Capacity.  Louisiana 
(at  3-5)  asks  that  the  Commission  clarify 
that  states  have  the  power  to  set  relative 
priorities  of  users  competing  for  the 
capacity  of  intrastate  pipelines  who 
participate  in  the  new  transportation 
program.  Louisiana  asserts  that  local 
transportation,  both  firm  and 
interruptible,  must  take  precedence  over 
new  interstate  transportation 
"mandated"  by  the  rule,  and  that  states 
should  be  the  ones  to  decide  how  to 
allocate  that  capacity.  Louisiana 
requests  that  the  Commission  modify 
S  284.8  either  to  delete  the  firm  service 
option  or  to  clarify  that  it  is  not  intended 
to  supplant  any  local  service,  firm  or 
interruptible,  whether  in  the  past, 
present,  or  future. 

The  Commission  believes  that  its 
program  for  section  311  transportation 
affords  states  sufficient  latitude  to 
perform  their  jurisdictional 
responsibilities.  Nothing  in  Order  No. 
436  requires  intrastate  pipelines  to  offer 
firm  transportation  service. 

Moreover,  the  Commission 
emphasizes  and  clarifies  that  existing 
local  transportation  arrangements  can 
have  priority  over  new  interstate 
transportation!  For  example,  there 
should  be  no  question  that  a  firm 
existing  intrastate  transportation  service 
has  contractual  priority  over  a  new 
interruptible  interstate  transportation. 
Likewise,  firm  interstate  service  has 
priority  over  non-firm  interstate  service. 
Accordingly,  the  Commission  does  not 
perceive  any  conflicts  arising,  at  least  in 
the  near  term,  over  priorities.  The 
Commission's  self-implementing  rules 
incorporate  the  business  decisions  of  the 
intrastate  pipelines  and  only  may  a^ect 
them  to  the  extent  that  the  non- 
discriminatory access  condition  requires 
them  to  provide  interstate  shippers  with 


access  to  capacity  that  the  pipeline 
voluntarily  chooses  to  make  available  to 
the  interstate  market. 

3.  Applicability  of  Non-Discriminatory 
Access  Condition 

Intrastate  pipelines  and  state 
regulatory  commissions  and  some 
interstate  pipelines  *''  cite  the  NGPA 
section  602(b)  prohibition  on  common 
carrier  status  for  section  311 
transporters  as  an  absolute  ban  on 
application  of  the  non-discriminatory 
access  condition  to  their  operations. 
Some  petitioners  *•  also  state  that  the 
condition  is  illegal  under  NGPA  section 
601  (a)(2)(A),  which  exempts 
transportation  by  intrastate  pipelines 
under  section  311(a)  of  the  NGPA  from 
Commission  jurisdiction  for  purposes  of 
section  1(b)  of  the  NGA. 

As  stated  in  Order  No.  436  (at 
IV.A.23),  the  Commission  has  absolutely 
no  intention  of  regulating  intra^iaie 
transportation  of  natural  gas.  Rather,  the 
intent  of  Order  No.  436  is  simply  that  the 
same  non-discriminatory  access 
condition  will  apply  to  all  transportation 
in  interstate  commerce,  whether  by  an 
entity  subject  to  Commission 
jurisdiction  under  the  NGA  or  to  other 
entities  allowed  by  the  Commission 
under  the  NGPA  to  engage  in  such 
interstate  commerce  without  becoming 
subject  to  the  NGA.  Indeed,  several 
changes  were  made  in  Order  No.  436  to 
clarify  this  intent  First,  the  proposed 
rule  was  revised  so  that  there  would  be 
no  requirement  that  intrastate  pipelines 
transporting  under  NGPA  section  311 
provide  such  transportation  service  on  a 
firm  basis.  {See  §  284.8(a)(ii).)  Firm 
transportation  is  not  prohibited, 
however.  In  the  event  an  intrastate 
pipeline  offers  firm  transportation,  then 
S  284.8(b)  requires  that  it  provide  "such" 
service  on  a  non-discriminatory  basis. 

Similarly,  if  an  intrastate  pipeline 
offers  interruptible  interstate 
transportation  (under  S  284.9(a)(ii)),  the 
only  obligation  is  to  provide 
interruptible  service  on  a  non- 
discriminatory basis.  (See  9  284.9(b).) 

By  means  of  these  limitations.  Order 
No.  436  completely  avoids  the  situation 


"Sse  Mississippi  River  Transmission  Corporation 
at  17;  Valero  Transmission  Corporation  at  4; 
Louisiana  Intrastate  Gas  Corporation  at  4:  the 
Association  of  Texas  Intrastate  Natural  Gas 
Pipelines  at  4;  Florida  Gas  Transmission  Company 
at  14;  Panhandle  Companies  at  5;  Oklahoma  Natural 
Gas  Company,  a  Division  of  ONE  OK.  and  ONG 
Transmission  Company  at  2;  Louisiana  Resources 
Company  at  3:  State  of  Louisiana  at  9;  INGAA  at  14: 
Houston  Pipeline  Company  at  4;  City  of  Willcox, 
Arizona,  and  Arizona  Electric  Power  Cooperative  at 
14. 

"The  Association  of  Texas  Intrastate  Natural 
Gas  Pipelines  at  2;  City  of  Wilcox.  Arizona,  and 
Arizona  Electric  Power  Cooperative  at  22. 


whereby  an  intrastate  pipeline  is 
required  to  offer  firm  service  for  out-of- 
state  shippers,  thus,  progressively  being 
turned  into  an  interstate  pipeline  against 
its  will  and  against  the  will  of  the 
responsible  state  authorities. 

With  regard  to  the  rate  conditions  of 
S  284.7,  while  the  proposed  rule  would 
have  required  intrastate  pipelines  to 
comply  with  the  same  conditions.  Order 
No.  436  makes  it  clear  that  the  rate 
conditions  of  §  284.7  apply  only  to 
transportation  under  subparts  B,  G,  and 
H  of  Part  284  of  the  regulations.  Order 
No.  438  retains  the  pre-existing  rules 
regarding  rates  for  subpart  C 
transportation.  [See  \  284.123.)  With 
regard  to  the  argument  by  some 
petitioners  that  the  non-discriminatory 
access  condition  violates  section  602(b). 
the  Commission  reiterates  that  the 
NGPA  does  not  define  "common 
carrier"  and  that  there  is  but  scant 
legislative  history  to  section  002(b).  The 
only  mention  of  the  purpose  of  section 
602(b)  in  the  Conference  Agreement 
merely  states  that  the  House  bill  had 
provided  that  "the  intrastate  pipeline 
would  not  have  been  subjected  to 
regulation  as  a  common  carrier. 

"The  Commission  notes  that 

Congress  did  not  directly  authorize  or 
create  a  right  to  section  311 
transportation,  as  indicated  by  some 
petitioners,  but  gave  the  Commission  die 
discretion  to  authorize  such 
transportation  under  such  tenns  and 
conditions  as  the  Commission  mi^t 
prescribe  imder  sections  311(c)  and 
501(a)  of  the  NGPA.  »• 

In  Order  No.  436.  the  Commission 
simply  has  ensured  that  where  a  new 
entity  enters  the  field  of  offering 
interstate  transportation  services,  that  it 
do  so  on  a  non-discriminatory  basis.  "Hie 
Commission  cannot  accept  the  premise 
that  section  602(b)  is  a  Congressional 
Ucense  to  "intrastate  pipelines"  to  enter 
into  the  field  of  interstate  commerce  on 
an  avowedly  discriminatory  basis. 
Whatever  else  the  prohibition  regarding 
"common  carriage"  status  may  do.  it 
does  not  sweep  so  broadly  as  to  license 
unduly  discriminatory  rates  or 
practices.*'  The  same  conclusion  applies 


**)oint  Explanatory  Stategaent  of  die  Committae 
on  Conference.  H.R.  S289,  Natural  Gas  Policy  Act  of 
1978.  at  106. 

*°Section  311(c)  provides  that  "any  authorizatian 
granted  under  this  section  shall  be  under  sodi  tenn* 
and  conditions  as  the  Commission  may  prescribe.** 
Section  Wl(a)  provides  in  part  that  the  Commission 
"is  authorized  to  perform  any  and  all  acts."  and  "Xd 
prescribe,  issue,  amend,  and  rescind  such  rules  and 
orders  as  it  may  fmd  necessary  or  appropriate  to 
carry  out  its  functions  under  this  Ad" 

"  Neither  NGPA  section  601(aM2HAMu)  nor 
311(aK2)[B)  exempt  intrastate  pipelines  transporting 
under  section  311  from  the  NGA  prohibitions  «n 
undue  discrimination. 
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to  interstate  pJpeliDres  operating  iioder 
section  ^11. 

Further.  aotwUhstandiqg  the       « 
aiyunants  of  some  petitionen."  it 
appears  Cram  the  legislative  history  of 
the  NGPA  that  the  Commission's 
conditiooiag  authority  uader  NGPA 
sections  311(c)  and  501(a)  is  coextensive 
with  the  broad  discretioa  gcauted  lo  the 
CoBBiBiasion  under  section  7^)  of  the 
NO  A.**  Section  311(c)  must  be  read  in 
light  of  the  fundamental  intention  of  Ae 
NGPA  to  facilitate  the  asovement  of  gas 
between  the  intrastate  and  interstate 
markets  foUounng  a  period  of  severe 
curtailment  of  interstate  svpplies 
coincident  with  ample  intrastate 
supplies.^ In  this  regard,  the 
Coramission  emphasizes  that,  while  it 
has  CMistiued  its  conditioning  authority 
under  NGPA  sections  311{c}  and  501(aj 
to  be  coextensive  with  that  uader  NGA 
section,  7,  it  has  not  relied,  as  some 
petitioners  appear  to  believe,  on  its 
NGA  section  7  conditioning  authority  in 
applying  any  coacBtions  of  Order  No. 
436  to  NGPA  section  311  trans^mrtation. 

Although  the  Conunissiaa  has 
determined  that  the  non-discriminatory 
access  condition  does  not  violate 
section  602(b),  the  Commission 
emphasizes  thai  it  fully  respects  the 
bounds  of  its  jurisdiction  under  section 
1(b)  of  the  NGA  as  reafTumed  by  section 
6Ql(aU2MAJ  of  the  NGPA.  The 
Commission  has  deariy  indicated  that  it 
does  sot  intend  that  any  aspect  of  Order 
No.  436  iatrude  in  any  way  whatsoever 
on  the  sound  discretion  of  the  states  to 
regulate  strictly  intrastate  transactions 
in  the  public  interest  {See  Order  No.  436 
at  IV.A.  25-2a)  Nor  does  the 
Conunission  intend  Order  No.  436  in  ^y 
way  whatsoever  to  impair  the  ability  of 
intrastate  pipelines  to  provide  reliable 
service  tho  their  intrastate  customers. 

4.  Poasibie  Detriment  to  Inteastate 
CoalaiBers  of  talrastate  Pipdmes 

Monterey  (at  pp.  0-8)  seeks 
clarification  of  die  "first-come,  first- 
served"  principle  underlying  the  non- 
discriminatory access  condition  as 
applied  to  section  311  transactions,  h 
seeks  the  Commission's  assurance  that 
the  pnncipie  does  not  iec|uire  intrastate 
pipelines  to  serve  their  section  311 
shippers  to  the  detriment  of  their 
intrastate  customers,  even  if  an 
intrastate  arrangement  is  entered  into 
subsequent  to  &e  section  311 


"See City  of  Wlflcox.  Arizona,  and  Arizona 
Electric  Power  Cooperative  at  pp.  t»-12:  Hnffco 
Petroleum  Corporation  at  pp.  S-Kk  and  Valero 
Traofmiaaion  Company  at  pp.  ft-7. 

"124  Cons.  Rec.  R13. 118-119  (OcL  14. 1978). 

"Committee  on  Interstate  and  Foreign 
Commerce.  Report  on  HJL  6831,  '"Nalianal  Energy 

Act"  Quly  19.  ysrr]  at  sz-ss. 


transactioas.  Accardiqgly.  Monterey 
wo«ld  be  pennitied  to  discretion  to 
reallocate  its  capacity  as  it  sees  fit 
subject  to  any  contractual  constraints. 
Otherwise,  it  asserts,  this  program 
would  have  the  effect  of  regulating 
intrastate  oerafliefioe  by  affecting  ^e 
amoimt  of  gas  fransported  or  sold  in  the 
intrastate  narkel  Texas  faftoastate 
Pipeliaea  iat  pp.  ^7]  aasei^  that  non- 
discriminatory access  twill  isipair  the 
ability  of  tntrasUle  pipelines  ta  ceotinae 
to  proamle  adeqnale  and  flekable  service 
at  the  state  fevel  fay  Ihe  di^lacemeot  of 
sales  and  loss  (tf  revenues.  Aocordiagiy.  ■ 
it  aaaerts  that  tibe  oonditioa  improperly 
encroaches  on  Ae  operation  of  state 
regulatocy  programs. 

CerteinSy,  the  Commissios  did  not 
intend  <iut  its  nde  wo«id  operate  to 
harm  intrastate  consuners.  And  it 
believes  thatt  its  program  is  flenUe 
enouf^  to  accommodale  exigencies  that 
may  arise.  Bat  the  exact  answer 
depends  on  the  circuawtances.  The 
Commisaian's  program  is  not  intended 
to  interfere  widi  existing  coatxactiial 
TThtigntirmt  Nor,  for  example,  does  it 
mandate  that  a  new  fim  intrastate 
service  take  a  lower  {Hiority  linn  an 
existing  interruptibte  iirteiatate 
transpotalion  senrioe.  Y/hMi  it  does 
require  is  that  onoe  ift  coBtracts  to 
provide  firm  interstate  service,  it  may 
not  then  anbordinale  that  service  to 
subsoqucat  cti^oners.  whether  in 
interstate  nr  mtrastate  conuienx.  If  an 
intrastate  pipdine  does  not  uriah  to 
provide  fiim  aenrice  to  interstate 
customers,  it  dees  not  have  to.  But 
having  dieaen  to  provide  ik»\  aervice  it 
cannot  tinn  favor  iaftrastate 
interruptible  costomers  at  the  -firm 
customer's  expense.  If  a  new  intrastate 
shipper  is  firtft  ia  line,  then  so  be  it  If 
not.  tfen  it  may  have  to  wait  for 
remaining  capac^  to  become  available 
again  to  the  intrastate  market. 
Otherwise,  the  progression  to  an 
integration  of  the  inter-  and  intrastate 
transportation  systems  into  a  national 
transportation  grid  would  be  impaired. 
Moreover,  for  tibe  same  reasons 
expressed  above  w«A  respect  to  state 
clams  regarding  authority  to  control 
allocations,  the  Commission  rejects 
Monterey's  contention  that  the 
Commisston's  action  constitutes  the 
imlawftd  regulation  of  intrastate 
transportation. 

/.  Section  311  Transactions  and 
Distributor  By-Paae 

Southern  Indiana  (8-0),  Laclede  (10- 
14)  and  GDIS  (paasim)  point  oat  what 
they  allege  is  an  anomaly  in  the  final 
rule.  Hie  prior  notice  and  protest 
procedures  of  the  earfier  blanket 


certificate  xegulationa.  as  restated  in 
S  157.205  of  the  revised  regulations, 
have  been  retained  for  certain  NGA 
section  7  appRcatioas  filed  wider  Part 
157.  SubparU  £  and  F.  where 
tranapertation  service  by  an  interstate 
pipeline  ntay  be  authorized  by  the 
Commissioa  to  permit  direct  deliveiy  by 
the  pipeline  to  an  aod-user  without 
goiqg  through  a  local  distributioB 
company,  i.e.  te  local  distribution 
company  would  be  by-passed.  However, 
the  jiequirement  for  prior  notice  to  the 
local  diatributien  company  and  aa 
opportunity  fer  such  company  to  pretest 
is  not  requiied  for  transactions  under 
NGPA  sectioa  311  and  Part  204  of  the 
regulations,  which  «a«  be  undertaken 
witbout  prior  Comnussioa  approval.  Lb^ 
self-teplieaenting  transportation 
traaaacticms  stdiject  to  autoaiatic 
authorization,  whidi  likewiaecan  lead 
to  distributor  by-pass. 

Section  311  of  the  NGPA  aMl  fi  284  JJC 
of  ^  regidaticms,  issued  pwranant  to 
section  311,  require  that  any 
transportation  performed  by  an 
interstate  pipeline  pursuant  thereto  i 
be  "on  behalf  oT  an  intrastate  i 
or  a  local  dialnbution  company.  Sedian 
284.122  of  the  regtilations,  the 
companion  section  to  \  264.102  but 
applicable  to  transpmlation  by 
intrastate  pipelines,  allows  such 
transportation  to  be  made  without  prior 
Commission  a^noval  **on  behalf  oT*  an 
interstate  pipeline  or  a  local  dtstritMtran 
company  served  by  an  interstate 
pipeline.  The  af^Mcations  for  rehearing 
contend  that  the  regulations  issned  in 
the  final  rule  permit  transportation  for 
any  of  these  potential  sellers  or 
intermediate  transporters  directly  to  an 
end-ueer  customer,  even  If  currently 
served  by  a  local  distribution  company, 
without  notice  to  the  local  distribution 
comptmy  and  witbotit  any  Commission 
scrutiny.  They  also  note  tfiat  since  B»e 
earlier  "system  supply"  requireawnt  for 
section  311  transactions  has  been 
eliminated,  fatnlitics  may  be  constructed 
and  operated  by  a  prpefine  without 
further  authorization  to  deliver  gas  to 
any  local  (fistribution  company's 
customer  as  long  as  the  "on  behaK  of 
requirement  is  satisfied. 

Finally,  GDIS  claims  that  even  though 
the  prior  notice  and  protest  procedure  is 
embodied  in  \  284.2Z3(b],  transportation 
by-passing  a  local  distribution  company 
could  be  performed  by  an  interstate 
pipeline  by  means  of  a  series  of  short- 
term  (less  than  120-day)  transactions  as 
long«s  different  "shippers"  (such  as 
spot  sellers]  ane  involved  in  each  120- 
day  transaction. 

The  policy  considerations  relevant  to 
transactions  under  NGPA  section  311 
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are  substantially  different  than  those 
applicable  to  blanket  certificates  and 
other  authorizations  under  NGA  section 
7.  Section  311  involves  gas  moving  from 
intrastate  to  interstate  markets  or  vice- 
versa;  The  section  reflects  the  fact  that 
one  of  the  main  purposes  underlying  the 
NGPA  was  and  is  the  integration  of 
these  two  formerly  wholly  separate 
markets  and  that  this  purpose  could 
outweigh  the  Commission's  historic 
policy  favoring  service  by  local 
distribution  companies  to  end-users 
located  within  the  distributor's  market 
area.  This  conclusion  is  demonstrated 
by  the  fact  that  Congress  provided  in 
NGPA  section  311  for  the  Commission  to 
authorize  transportation  by  pipelines, 
not  only  on  behalf  of  local  distribution 
companies,  but  also  on  behalf  of  other 
pipelines  without  any  condition  that  the 
gas  would  in  turn  be  delivered  by  those 
pipelines  to  local  distribution  companies 
so  that  they  could  distribute  the  gas  to 
end-users.  Removal  of  the  system  supply 
test  (which  is  not  required  by  the  NGPA) 
without  also  requiring  that  there  be 
notice  and  opportunity  for  protest  might 
not  have  been  appropriate  heretofore. 
However,  application  of  the  non- 
discriminatory access  conditions  to 
pipelines  that  undertake  new  NGPA 
section  311  transportation  will  allow 
distributors  to  avoid  being  by-passed  by 
those  pipelines,  as  the  local  distribution 
companies  themselves  can  locate  lower- 
priced  gas  for  their  customers  and 
require  that  the  pipelines  transport  the 
gas  to  the  local  distribution  companies 
for  distribution  to  the  end-users. 

Appropriate  notice  procedures  are 
required  by  section  7  of  the  NGA  for 
certificates  issued  thereunder.  It  is  not 
required  by  the  NGPA  for  transactions 
under  section  311.  In  the  Commission's 
opinion,  the  "integration  of  markets" 
purpose  underlying  section  311  jusdfies 
omission  of  the  notice  requirement  in 
these  instances.  However,  in  order  to 
ensure  that  LDCs  and  their  state 
regulatory  authorities  are  informed  prior 
to  commencement  of  section  311 
services  that  would  result  in  an  LDC  by- 
pass, the  Commission  is  modifying  the 
reporting  requirements  for  both 
interstate  and  intrastate  pipelines 
engaged  in  such  arrangements  to  require 
that  they  make  such  notifications  of 
potential  by-pass  in  writing  prior  to 
commencement  of  service. 

Insofar  as  notice  of  the  construction 
and  operation  of  facilities  for  the 
implementation  of  section  311 
transactions  is  concerned,  including 
transactions  that  may  by-pass  a  local 
distribution  company,  the  Commission 
observes  that  pipeline  facilities  to  make 
such  transportation  possible  can  be 


used  only  for  section  311  purposes. 
These  facilities  cannot  be  used  for 
transportation  or  sales  subject  to  the 
Commission's  jurisdication  under  the 
NGA  without  further  approval. 

Fmally,  on  the  matter  raised  by  GDIS 
regarding  the  possibility  of  successive 
120-day  transactions  defeating  the 
purpose  of  S  284.223(b),  |  284.223(a)(2) 
makes  clear  that  a  second  120-day 
transaction  is  permitted  between  a 
particular  transporter  and  an  identified 
end-user,  irrespective  of  the  seller  or 
sellers  of  the  gas,  only  if  the  first  120- 
day  automatically  authorized 
transaction  was  followed  by  a 
transportation  period  authorized  under 
the  prior  notice  procedures  of  S  157,205. 

V.  IKscussion  of  Take-ot^Pay/Producer 
Abandonment  Issues 

A.  Take-Or-Pay  Relief 

1.  Conditioning 

In  their  requests  for  rehearing,  a 
number  of  applicants  describe  Order  No. 
436  as  arbitrary,  capricious,  and  not 
based  on  substantial  evidence  because 
the  order  does  not  condition  producer 
abandonment  on  take-or-pay  relief  for 
pipelines.  These  applicants  ai:gue  that 
producers  should  be  required  to  waive 
take-or-pay  obligations  in  order  to 
quality  for  abandonment  under  the 
procedures  adopted  in  the  §  2.77  Policy 
Statement.'*  Upon  review,  the 
Commission  concludes  that  the 
applicants'  arguments  are  without  merit 
and  thus  do  not  warrant  modiBcation  of 
Order  No.  436. 

The  April  1985  Policy  Statement 
provides  guidelines  applicable  to  the 
regulatory  review  of  the  renegotiation  of 
economically  burdensome  contracts. 
The  Policy  Statement  addresses  the 
situation  where  there  is  a  reduction  or 
elimination  of  pipeline  take-or-pay 
liability  under  individual  contracts  in 
return  for  lump  sum  payments  by  the 
pipelines  to  producer-sellers.  To  the 
extent  Commission  abandonment 
authorization  is  needed  to  implement 
buy-outs  of  take-or-pay  liability,  tlie 
Policy  Statement  provides  for  expedited 
consideration  of  the  producers* 
abandonment  applications.  It  is  thus 
clear  that  take-or-pay  relief  is  the  sine 
qua  non  of  the  Policy  Statement.  The 
Commission  finds  no  basis  in  the 


*'  Northwest  Central  Pipeline  Corporation,  at  p.  9: 
Texas  Gas  Transmission  Corporation,  at  pp.  11  ft  25: 
American  Gas  Association,  at  Apf>endix  A.  p.  14: 
Consolidated  Natural  Gas  Company,  at  p.  S:  Pan- 
Alberta  Gas  Ltd.,  at  p.  12;  Baltimore  Gas  and 
Electric  Company,  at  p.  7:  Memphis  LighL  C«s  h 
Water  Division,  at  p.  2:  Public  (jtilities  CommisskMi 
of  the  State  of  California,  at  p.  3:  United  Distribution 
Companies,  at  p.  54:  Tennessee  Gas  Pipeline 
Company,  at  p.  11:  and  Consolidated  Edison 
Company  of  New  York.  Inc^  at  p.  1. 


rehearing  applications  to  attempt  to 
prescribe  take-or-pay  relife  beyond  that 
provided  for  by  the  Policy  Statement 

Order  No.  436  also  provided  for 
expedited  consideration  of 
abandonments  in  cases  where  the 
producer  is  subject  to  substantially 
reduced  takes  without  payment.  In 
many  instances,  producers  of  old,  low 
priced  gas  are  being  subjected  to 
reduced  takes  because  pipelines  are 
purchasing  higher  priced  supplies  in 
order  to  minimize  their  take-or-pay 
liability.  The  rehearing  applicants 
request  that  in  cases  where 
abandonment  is  sought  by  a  producer 
because  of  reduced  takes,  the  producer 
should  be  required  to  provide  take  or 
pay  relief  to  the  purchaser.  This  is  an 
issue  that  should  be  raised  and 
considered  in  connection  with 
individual  abandonment  cases. 

2.  Whether  Order  No.  438  Is  a  Force 
Majeure  Defense  To  Take-or-Pay 

Contracts 

Mesa  and  Panhandle  Assoc,  maintain 
that  Order  No.  436  does  not  create  an 
imminent  emergency  on  pipeline 
systems  and  therefore  request 
clarification  that  the  rule  does  not 
constitute  a  force  majeure  event  EI 
Paso,  on  the  other  hand,  requests  that 
the  Commission  affirmatively  state  that 
it  will  not  prohibit  any  contract 
defenses,  specifically  force  majeure  •»  a 
result  of  Order  No.  436,  which  a  pipdine 
may  raise  to  terminate  a  contract 

Without  referring  to  a  specific  page  in 
the  order.  El  Paso  interprets  Order  No. 
436  as  suggesting  that  the  rule  may  not 
legally  operate  as  a  force  majeure  for  ■ 
pipeline  seeking  relief  under  take-or-pay 
contract  provisioiu.  Relying  on  Peruaoil 
V.  FERC.  645  F.2d  36a  380-82  (5di  Cir. 
1981),  cert  denied.  454  U.S.  1142  (1982). 
whidb  held  that  the  Commission  lacks 
the  power  to  interpret  pipeline-producer 
gas  purchase  agreements  for  the  sale  of 
gas  removed  from  NGA  {urisdicatian.  El 
Paso  claims  that  the  Commissioa  has  no 
authority  to  rule  on  the  validity  of 
possible  contract  defenses  a  pipeline 
may  raise  against  its  producer-supplier. 

Mesa  and  the  Panhandle  Assodatiaa 
anticipate  that  pipelines  will  invoke 
force  majeure  to  obtain  relief  from 
substantial  take-or-pay  obligatiaas 
incurred  because  of  historic  projections 
of  gas  requirements  of  their  customers. 
To  eliminate  the  need  ka  pipelines  to 
raise  this  contract  defense.  Panhandle 
Assoa  suggests  that  the  Commission 
clarify  the  rule  to  provide  that  a 
reduction  in  minimum  commodity  bills  is 
not  applicable  to  that  portion  of  the  rate 
that  represents  recovery  of  take-or-pay 
obligations.  Mesa  specifically  requests 
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that  the  Commission  make  inapplicable 
to  take-or-pay  clauses  9  284.10(c)(4)  of 
the  rule,  which  presently  mandates  the 
reduction  of  minimum  commodity  bills 
in  proportion  to  the  reduction  in  contract 
firm  sales  entitlements.  Mesa  claims 
that  if  pipelines  could  Hie  tariffs  for  the 
recovery  of  take-or-pay  obligations 
which  were  not  subject  to  this  reduction, 
pipelines  could  continue  to  recover  hvm 
those  customers  for  whom  they 
originally  inciured  such  obligations. 

Mesa  also  asks  the  Commission  to 
instruct  any  pipeline  believing  the  rule 
causes  undue  hardship  to  seek  an 
adjustment  under  section  502(c)  of  the 
NGPA.  Additionally,  Mesa  requests  that 
when  establishing  an  appropriate  rate  of 
return  the  Commission  consider  a 
pipeline's  assertion  that  the  rule 
operates  as  a  force  majeure  occurrence. 

As  the  Commission  states  in  Order 
No.  436,  nothing  in  the  order,  including 
the  non-discriminatory  access  and  CD 
reduction/conversion  conditions,  is 
intended  to  affect  the  rights  and 
obligations  of  parties  to  gas  supply 
contracts  between  pipelines  and  their 
suppliers.  50  FR  42443  (1985).  Thus,  to 
the  extent  an  LDC  or  end-user  contracts 
with  pipelines  for  transportation 
services  under  Order  No.  436,  nothing  in 
the  order  is  intended  to  abridge  the 
rights  and  obligations  regarding  take-or- 
pay  liabilities  under  contracts  between 
those  pipelines  and  their  suppliers, 
including  any  right  to  raise  force 
majeure  as  a  defense  in  an  appropriate 
case.  Because  the  Commission  does  not 
intend  the  rule  to  affect  such  contract 
rights,  it  need  not  reach  the  issue  raised 
by  El  Paso  concerning  its  authority  to  do 
so. 

The  Commission  further  states  in 
Order  No.  436  that  it  fully  recognizes 
that  the  exercise  of  reduction  and 
conversion  options  by  pipeline 
customers  might  require  pipelines  to 
adjust  their  gas  supplies  under  contracts 
with  producers,  and  for  that  reason  it 
reaffirmed  in  the  rule  the  April  10, 1985 
Policy  Statement  concerning  take-or-pay 
buyouts.  50  FR  42443.  42462  (1985). 
Accordingly,  the  Commission  believes 
that  to  mandate  any  type  of  take-or-pay 
"pass  through"  mechanism  as  proposed 
by  Mesa  and  Panhandle  Assoc,  is 
inconsistent  with  the  use  of  the 
guidelines  in  the  Policy  Statement  as  the 
means  for  addressing  the  recovery  of 
take-or-pay  obligations. 

With  respect  to  Mesa's  remaining 
requests,  a  pipeline  maintaining  that  the 
rule  has  created  a  special  hardship  is  of 
course  free  to  seek  a  waiver  from  any 
Commission  regulation.  Finally,  in  any 
section  4  rate  case  the  Commission 
considers  all  relevant  factors  in 
establishing  an  appropriate  rate  of 


return  and  would  therefore  consider  the 
impact  on  the  pipeline  of  market 
conditions  brought  about  by  Order  No. 
436. 

B.  Expedited  Producer  Abandonments 
Under  §2.77 

1.  Lawfulness  of  the  Policy  of 
Expeditious  Consideration  of 
Abandonment  Applications 

A  number  of  applicants  for  rehearing 
contend  that  the  Commission's  S  2.77 
Policy  Statement,  which  provides  for 
review  of  abandonment  applications  on 
an  expedited  basis  in  cases  where  the 
producer  is  subject  to  substantially 
reduced  takes  without  payment  is 
unlawful.  These  applicants  include  the 
American  Gas  Association  (at  p.  10), 
Kansas  Power  and  Light  Company  (App. 
at  pp.  14-18),  Northern  Natural  Gas 
Company  (at  pp.  12-14),  Public  Service 
Electric  and  Gas  Company  (at  pp.  5-6), 
Transcontinental  Gas  Pipe  Line 
Corporation  (at  pp.  17-18),  and  United 
Distribution  Companies  (at  pp.  52-54). 
Generally,  the  applicants  view  the 
Policy  Statement  as  meaning  that  the 
Commission  will  grant  producer 
abandonment  applications  on  a  generic 
basis  based  solely  on  a  showing  of 
reduction  in  takes  even  though  the 
pipeline  formerly  purchasing  the  gas 
opposes  the  abandonment. 

The  applicants  state  that  granting 
abandonment  on  such  a  basis  would  be 
unlawful  since  the  Commission  would 
not  consider  all  relevant  factors  in 
determining  whether  abandonment  is 
permitted  by  the  public  convenience  and 
necessity  as  required  by  section  7(b)  of 
the  NGA.»« 

The  answer  to  this  contention  is  that 
Order  No.  436  does  not  provide  for  the 
automatic  granting  of  abandoimient 
applications  based  upon  a  showing  of 
reduced  takes  without  payment.  Rather, 
the  Commission  simply  determined  that 
it  would,  as  a  matter  of  policy,  consider 
applications  for  abandonment  in  cases 
of  reduced  takes  on  an  expedited,  case- 
by-case  basis  and  grant  such 
applications  where  permitted  by  the 
public  convenience  or  necessity.  See  18 
CFR  2.77(a).  The  Commission  provided 


^In  this  connection,  one  applicant  the  American 
Gat  AMOcistion  (at  pp.  11-12).  requests  that  the 
Commission  state  that  take-or-pay  payments  for  gas 
that  cannot  be  made  up  violate  NCPA  Title  I  ceiling 
prices.  This  issue  is  beyond  the  scope  of  this 
rulemaking.  It  is  presently  before  the  Commission  in 
a  number  of  cases  (See.  e.g..  Producer's  Gas  Co., 
Docket  No.  GP83-'l«-000:  El  Paso  Natural  Gas  Co.. 
Docket  No.  GS4-t9-a00:  Transcontinental  Gas 
Pipeline  Corp..  Docket  No.  CP85-1-000:  and 
Southern  Natural  Gas  Co.  v.  Pogo  Producing,  Docket 
No.  GP85-11).  The,Commission  believes  it  is  more 
appropriate  to  address  the  Issue  on  a  case-by-case 
basis  in  those  proceedings  in  the  context  of  the 
precise  fact  situations  there  presented. 


an  opportunity  for  any  person  to 
intervene  in  order  to  oppose  a 
producer's  application  for 
abandonment."  Nothing  in  Order  No. 
4.36  forecloses  intervenors  from  raising 
any  issue  relevant  to  a  determination 
whether  abandonment  is  in  the  public 
interest  or  from  seeking  permission  to 
conduct  discovery  or  present  evidence 
with  respect  to  those  issues.  Indeed,  the 
Commission  expressly  stated,  "It  is  not 
possible  to  foresee  all  issues  that  may 
arise  in  connection  with  abandonment 
applications  that  are  opposed  and  that 
must  therefore  be  decided  *  *  *  on  a 
formal  basis  consistent  with  the 
requirements  of  section  7(b)  of  the  NGA. 
The  Commission  will  therefore  not 
attempt  at  this  time  to  establish  criteria 
to  be  applied  in  determining  whether 
abandonment  requests  should  be 
granted  or  denied.  The  standards  to  be 
applied  will  instead  be  developed  on  a 
case-by-case  basis,"  The  Commission 
continues  to  adhere  to  that  position.^' 

One  of  the  principal  policy  objectives 
underlying  Order  No.  436  is  to  insure 
that  natural  gas  markets  are  sufficiently 
competitive  so  that  natural  gas  service 
can  be  provided  consumers  at  the 
lowest  reasonable  cost  consistent  with 
reliable,  long-term  service.  It  is  clear 
that  where  a  pipeline  is  purchasing  high 
cost  gas  in  order  to  minimize  its  take-or- 
pay  liability  while  at  the  same  time 
reducing  its  purchases  of  otherwise 
available  low-cost  gas,  a  significant 
market  disorder  is  created.  The  NGPA  is 
predicated  on  the  proposition  that  the 
price  and  allocation  of  natural  gas  can 
and  should  be  determined  to  a  greater 
extent  by  maricet  forces  rather  than  by 
means  of  the  strict  utility-type  regulation 
previously  employed  under  the  NGA.  It 
is  therefore  imperative  that  obstacles  to 
the  orderly  operation  of  market  forces 
be  eliminated  to  the  extent  possible.  The 
Commission  believes  that  in  order  to 
achieve  this  goal  producers  should  be 
able  to  market  low-priced  gas.  It  is  for 
this  reason  that  the  Commission 
provided  for  expeditious  consideration 


"The  only  exception  is  a  Iwyer  who  agrees  to 
cancellation  of  a  contract  in  return  for  a  take-or-pay 
buy-out.  Such  a  buyer  is  considered  to  have  waived 
any  right  to  oppose  the  abandonment. 

"Two  applicants.  Panhandle  Producer  and 
Royalty  Owners  Association  and  Independent 
Petroleum  Association  of  Mountain  States  (at  p.  5), 
request  thai  the  Commission  set  forth  in  its 
regulations  all  the  situations  in  which  it  wHI  permit 
abandonment.  As  stated  above,  the  Commission 
believes  that,  at  least  until  it  has  gained  more 
experience,  it  is  best  to  determine  the  exact 
circumstances  in  which  abandonment  should  be 
granted  by  adjudication  in  individual  cases  rather 
than  in  this  rulemaking.  The  issues  involved  are  loo 
varied  and  complex  for  the  Commission  now  to 
determine  all  the  situations  in  which  abandonment 
would  be  justified. 
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of  abandonment  applications 
irrespective  of  the  NGPA  price  cat^ory 
of  the  gas.  Relevant  policy 
considerations  should  and  will  be 
considered  in  determining  whether 
abandonment  is  permitted  by  the  public 
convenience  and  necessity,  and  the 
Commission's  consideration  of  these 
factors  is  accordingly  in  no  way 
inconsistent  with  section  7(b). 

TTiree  other  assertions  by  appHcants 
concerning  the  unlawfulness  or  wisdom 
of  the  policy  statement  require 
comment.  Associated  Gas  Distributors 
(AGD)  objects  (at  p.  30)  to  the 
Commission's  direction  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation  to  grant  promptly  any 
unopposed  producer  abandonment 
a|>plication  pursuant  to  his  delegated 
authority.  AGD  claims  that  even  where 
an  application  is  unopposed  the 
Commission  must  develop  the  facts 
relevant  to  the  public  interest,  including 
whether  the  former  pipeline  purchaser's 
supply  of  gas  is  adequately  protected, 
before  granting  abandonment 

The  Commission  rejects  this 
contention.  This  aspect  of  the  policy 
statement  represents  no  change  from  the 
Commission's  current  treatment  of 
unopposed  applications  for 
abandonment  Pursuant  to  16  CFR 
375.307(a)(6),  the  staff  currently  reviews 
each  application.  Unopposed  producer 
abandonment  applications  are  routinely 
granted  by  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation.  If  any 
party  feels  that  it  would  be  adversely 
affected  by  a  proposed  abandonment 
the  Commission  assumes  that  party 
would  oppose  the  application. 

Two  applicants  for  rehearing. 
Pennzoil  Producing  Company  (at  pp.  8- 
9)  and  Indicated  Producers  (at  pp.  6-10), 
\  object  to  the  Commission's  assertion  in 
the  policy  statement  that  upon 
expiration  of  the  underlying  contract 
the  purchaser  has  no  obligation  to 
continue  purchasing  from  the  seller 
although  the  seller  has  a  continuing 
obligation  to  sell  The  applicants 
contend  that  the  purchaser  does  have  a 
continuing  obligation  to  purchase  gas. 
This  matter  is  not  essential  to  the 
statement  of  policy.  Regardless  of  a 
purchaser's  obligation  to  continue 
purchasing  gas  upon  expiration  of  a 
contract,  the  policy  considerations 
underlying  the  Commission's  statement 
of  policy,  including  the  need  to  enable 
producers  to  maricet  low-priced  gas. 
support  the  Commission's  determination 
to  provide  for  expedited  review  of 
abandonment  applications.  The 
Commission  made  this  statement  in 
explaining  its  concern  about  the  need 


for  abandonment  in  cases  where  the 
underlying  contract  has  expired. 

Finally,  People  Gas  Li^t  and  Coke 
Company  and  North  Shore  Gas 
Company  (at  pp.  14-16)  requests  that  the 
Commission  delay  implementation  of 
the  policy  statement  in  order  to  allow 
adversely  affected  persons  an 
opportunity  to  comment  on  the  policy 
statement's  guidelines  for  granting 
abandonment  The  Commission  sees  no 
need  to  so  delay  implementation  of  the 
policy  statement  As  stated  above, 
nothing  in  the  policy  statement 
prejudges  whether  any  particular 
abandonment  application  will  be 
granted.  The  Commission  intends  to 
determine  whether  contested 
abandonment  requests  will  be  granted 
on  a  case-by-case  basis.  Any  person 
adversely  affected  by  a  particidar 
application  for  abandonment  may 
intervene  in  opposition  to  that 
application.  Accordingly,  there  is  no 
need  to  amend  the  policy  statement  or 
to  provide  for  further  comments 
concerning  it 

2.  Conditioning  Abandonment  on  Take- 
or-Pay  Relief  to  Pipelines 

As  previously  stated.  Order  No.  436 
does  not  modify  the  sulutantive  criteria 
for  deciding  when  abandonment  should 
be  granted,  or  what  conditions  should 
be  attached  to  the  grant  of 
abandonment  The  Commissicm' 
continues  to  believe  that  these  issues 
should  be  addressed  on  a  case-by-case 
basis  in  connection  with  individual 
abandonment  applications. 

3.  Pipeline  Protests  in  Cases  Where 
Take-or-Pay  is  Settled 

In  Order  No.  436,  the  {2.76  Policy 
Statement  was  amended  to  provide  that 
where  an  abandonment  application  is 
based  on  payments  made  in  lieu  of  take- 
or-pay  obligations  pursuant  to  the  Policy 
Statement  the  interstate  pipeline 
making  the  payments  will  be  deemed  to 
have  waived  any  right  to  oppose  the 
abandonment 

The  American  Public  Gas  Association 
(APGA)  urges  that  S  2.76(e)  be  amended 
to  provide  for  a  rebuttable  "presumption 
of  nonopposiUon"  to  abandonment  by 
the  pipeline  rather  than  an  absolute  bar. 
APGA  is  concerned  that  an  adequate 
amount  of  reasonably-priced,  long-term 
reserves  remain  to  serve  the  pipeline's 
customers,  and  suggests  that  a  pipeline 
be  required  to  submit  a  statement 
explaining  why  it  entered  into  the  take- 
or-pay  buy-out  agreement  and  why  it 
believes  the  agreement  to  be  in  the  best 
interests  of  its  customers.  The 
Commission  does  not  believe  that  any 
such  statement  is  necessary.  If  APGA 
members  are  concerned  about  a 


particular  abandonment  application, 
they  will  have  the  opportunity  to  rais 
their  objections  at  the  time  the 
application  is  made. 

APGA  also  suggests  that  possibly  a 
few  cases  mi^t  involve  economic 
"duress"  during  the  contract 
renegotiations,  or  a  mutual  mi^tiiky  of 
fact  and  that  in  such  cases  a  pipeline 
should  not  be  barred  from  later 
protesting  the  producer's  abandonment 
application.  We  believe  that  any  such 
situations,  as  APGA  acknowledges,  will 
be  rare.  Accordingly,  there  is  no  need  to 
modify  the  procedures  set  forth  in  . 
S5  2.76  or  2.77.  If  in  particular  cases  a 
pipeline  believes  that  it  is  necessary  in 
order  fairly  to  protect  its  interests  to 
protest  a  producer  abandonment 
application  related  to  a  take-or-pay  buy- 
out it  may  request  waiver  of  the 
prohibition  against  pipeline  opposition. 
Any  such  cases  will  be  decided  based 
on  the  facts  of  the  particular  case. 

4.  Requested  Procedural  Changes 

a.  Objections  to  the  Fifteen-Day 
Notice  Period  Under  the  § Z77  Policy 
Statement  Several  oommenlers  ** 
complain  that  the  15-day  notice  period 
provided  for  abandonment  and 
certificate  applications  filed  porsnant  to 
the  §  2.77  policy  statement  is  too  short 
to  allow  them  to  receive  notice,  review 
the  matter,  and  file  comments,  and  that 
these  procedures,  in  conjunction  with 
the  abbreviated  adjudiction  schedule, 
will  not  afford  them  a  fair  opportimity  to 
be  heard. 

Upon  further  consideration  of  this 
matter,  the  Commission  concludes  that 
the  notice  provisions  of  the  {  2.77  policy 
statement  should  be  clarified  to  reflect 
accurately  the  Commission's  intent  The 
deadline  for  protests  or  interventions 
will  be  15  days  following  publication  of 
notice  in  the  Fedenl  Registar.  This  will 
yield  a  total  notice  period  of  15  days 
plus  about  a  week,  the  approximate  time 
required  for  a  notice  to  appear  in  the 
Federal  Register.  The  Commission 
believes  that  period  is  ample  and  that  it 
should  satisfy  the  objections  raised  on 
this  point. 

In  this  connection,  the  Commission 
believes  the  applicants  overestimate  die 
degree  of  complexity  required  in  filings 
submitted  in  response  to  the  notice,  "rhe 
critical  information  is  the  filing  party's 
request  to  intervene  and  a  statement  of 
that  party's  position  regarding  the 
application  and  whether  a  hearing  is 
requested.  While  the  Commission 
welcomes  more  information,  a  filing 
providing  the  basic  information  is  all 


"  Northwest  CeolraL  Nortlitvest  Pipdine.  APGA. 

Kansas  Power.  Peoples.  SoCal.  UDC  and  ACA. 
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that  is  required  and.  as  a  practical 
matter,  is  all  that  is  usually  Bled  at  the 
conunent-intervention  point. 

The  procedures  prescribed  in  {  2.77  do 
no  differ  materially  from  standard 
Commission  practice.  Unopposed 
certiflcate  and  abandonment 
applications  are  normally  processed  by 
staff  and  granted  promptly  by  the 
Director,  Office  of  Pipeline  and  Producer 
Regulation;  contested  applications  are 
considered  on  a  case-by-case  basis.  The 
main  difference  here  is  the  procedures 
established  for  the  purpose  of  expediting 
resolution  of  contested  cases.  The 
Commission  intends  to  provide  parties 
with  the  opportunity  to  present  their 
comments,  and,  if  necessary,  evidence 
and  relevant  arguments  on  issues  of  law 
and  policy.  Accordingly,  we  find  the 
objections  to  the  S  2.77(b)  procedures  to 
be  without  merit. 

b.  Burden  of  proof.  Arkla,  Inc. 
requests  that  §  2.77(a)(1)  not  be  deemed 
to  grant  producers  a  presumption  in 
favor  of  abandonment.  The  Specified 
Producers  on  the  other  hand  argue  that 
the  Commission  should  establish  a 
rebuttable  presumption  in  favor  of 
granting  abandonment  applications  filed 
pursuant  to  the  S  2.77  Policy  Statement. 
Under  such  a  presumption,  a  protestor 
would  have  the  burden  of  showing  that 
abandonment  is  not  in  the  public 
convenience  or  necessity.  Specified 
Producers  assert  that  the  NGA  may  be 
interpreted  to  permit  this  presumption. 

Under  NGA  section  7(b)  and 
applicable  case  law,  the  applicant  has 
the  burden  of  demonstrating  that  an 
abandonment  is  permitted  by  the  public 
convenience  or  necessity.  See,  e.g., 
Michigan  Consolidated  Gas  Co.  v.  FPC, 
283  F.2d  204  (D.C.  Cir.  1960),  cert. 
denied,  364  U.S.  913  (1960).  In  issuing 
Order  No.  436,  the  Commission  did  not 
intend  to  relieve  applicants  of  the 
burden  of  demonstrating  that  a  proposed 
abandonment  meets  the  statutory 
requirements  of  section  7(b)  of  the  NGA. 
Requests  that  the  Commission  adopt 
presumptions  either  for  or  against 
abandonment  are  rejected.  Conunission 
decisions  on  abandonment  applications 
will  be  based  on  the  record  in  each  case. 
The  Commission  will  of  course  also 
consider  the  policies  and  purposes 
underlying  Order  No.  436  in  ultimately 
determining  whether  abandonment  is 
permitted  by  the  pubHc  convenience  or 
necessity  consistent  with  the 
requirements  of  NGA  section  7(b). 

5.  Definition  of  Substantially  Reduced 
Takes 

The  Commission's  fi  2.77  poUcy 
statement  provides  for  expedited 
consideration  of  producer  abandonment 
applications  in  cases  where  the 


producer  is  subject  to  "substantially 
reduced  takes  without  payment". 
Several  applicants  request  the 
Commission  to  define  the  term 
"substantially  reduced  takes"  with 
greater  precision  or  to  establish  specific 
criteria  to  be  applied  in  determining 
when  takes  would  be  deemed 
substantially  reduced."  One  applicant 
for  example,  asserts  that  substantially 
reduced  takes  should  be  defined  as  "50 
percent  of  full  deliverability."  •'  These 
applicants  state  that  clarification  is 
needed  to  eliminate  uncertainty  and  to 
enable  affected  parties  to  make 
informed  business  judgments.**  The 
Commission  is  also  requested  to  clarify 
whether  S  2.77(a)(1)  is  intended  to 
require  any  particular  duration  of 
reduced  takes:  **  whether  an  allowance 
or  exception  is  contemplated  for 
temporary  reductions  caused  by 
economic  conditions  or  facility 
failures:  **  or  whether  any  allowance 
will  be  made  for  applicable  field  or  state 
production  regulations.  •*  The 
Commission  is  also  requested  to  adopt 
the  expedited  abandonment  procedures 
in  situations  involving  drainage  of  gas, 
lease  maintenance,  and  undeveloped 
acreage  **  and  to  clarify  whether 
expedited  producer  abandonment 
procedures  apply  to  first  sellers  who  are 
not  producers,  such  as  gatherers, 
resellers,  or  interstate  pipelines  which 
sell  their  own  production." 

Clarification  of  the  term  "without 
payment"  is  also  requested  by 
applicants.**  In  particular.  Mesa 
Petroleum  Company  seeks  clarification 
concerning  whether  acreage  released  in 
lieu  of  making  a  required  take-or-pay 
payment,  as  contractually  provided, 
would  come  within  the  scope  of 
§  2.77(a)(1).** The  Commission  is  also 


"E-C.  Specified  Producers,  at  pp.  4-5;  Northern 
Natural  Gas  Company,  at  p.l4:  Northwest  Central 
Pipeline  Corp..  at  p.  15:  Associated  Gas  Distributors, 
at  p.  31;  Arkla,  Ina.  at  p.  10;  Mesa  Petroleum  Co..  at 
p.  4;  Panhandle  Producer,  el  al.,  at  p.  5;  Kansas 
Power  and  Light  Company,  at  p.  15:  Southern  Union, 
at  p.  2. 

"  Specified  Producers,  at  p.  4. 

"E-g.,  Northwest  Central  Pipeline  Company,  at  p. 
15. 

"Specified  Producers,  at  p.  5;  Northern  Natural 
gas  Company,  at  p.  14. 

**  Northern  Natural  Gas  Company,  at  p.  14; 
Associated  Gas  Distributors,  at  p.  31. 

*  Northern  Natural  Gas  Company,  at  p.  14;  Arkla 
Inc.,  at  p.  10. 

"Specified  Pnxlucers.  at  pp.  ft-7. 

"  Southern  Union  Gathering  Company,  at  p.  2. 

"E-g..  Specified  Producers,  at  p.  6:  Mesa 
Petroleum  Co.,  at  p.  9 

"Mesa  Petroleum  Co.. al  p.  12. 


requested  to  expand  application  of  the 
take-or-pay  buy-out  provisions  of  the 
§  2.76  Policy  Statement  to  "all 
negotiated  modifications  of  any  and  all 
forms  of  contractual  pipeline  purchase 
obligations. .  .  ."'" 

Modification  of  the  subject  policy 
statements  has  not  been  shown  to  be 
reasonable  or  necessary  at  this  time. 
The  Commission  stated  in  Order  No.  436 
that  it  was  not  possible  to  foresee  all 
issues  which  might  arise  in  connection 
with  abandonment  applications  filed 
pursuant  to  the  rule  ^nd  that  it  intended 
to  proceed  on  a  case-by-case  basis." 
The  Commission  will  not  attempt  to 
establish  in  advance  specific  standards 
intended  to  apply  to  various 
hypothetical  situations  which  may  or 
may  not  arise  in  the  future.  In  its  policy 
statement  the  Conunission  reaffirmed 
that  it  would  not  depart  from  the 
traditional  case-by-case  approach  to 
abandonments  imder  section  7(b)  of  the 
NGA.  Consequently,  all  parties  will  be 
free  to  present  arguments  regarding  the 
definition  or  application  of  substantially 
reduced  takes,  including  duration, 
drainage,  undeveloped  acreage  and 
other  factors,  in  individual  cases  arising 
under  the  rule.  The  Commission  will  nile 
on  the  issues  raised  at  such  time  as  the 
cases  are  decided.  Further  clarification 
or  revision  of  the  S  2.77  policy  statement 
or  of  the  provisions  of  the  Commission's 
rule  will  be  implemented  only  if  shown 
to  be  justified  based  on  experience 
gained  in  individual  cases. 

The  Commission  also  declines  at  this 
time  to  modify  the  S  2.77  policy 
statement  to  add  new  categories  of 
cases  which  would  be  subject  to 
expedited  procedures.  References  to 
possible  situations  involving  drainage, 
lease  maintenance,  and  undrilled 
acreage  do  not  provide  sufficient  basip 
for  establishing  new  categories. 
However,  in  these  types  of  cases, 
producers  are  in  no  way  precluded  from 
filing  abandonment  applications  in 
accordance  with  the  Commission's 
normal  filing  requirements.  See  18  CFR 
157.18  (1985).  Applicants  may  request 
expedited  consideration  of  any 
applications  so  filed.  Commission  action 
will  be  based  on  the  facts  of  each 
particular  case.  Accordingly,  the 
requests  for  modification  of  the  policy 
statement  are  denied. 

The  request  for  clarification  of 
Southern  Union  Gathering  company  is 
reasonable  and  is  granted.  The 
expedited  abandonment  procedures  set 


'^  Northwest  Central  Pipeline,  at  p.  16.  See  also. 
Northern  Natural  Gas  Co..  at  pp.  13-14;  SpeaHed 
Producers,  at  pp.  6-0. 

"  Order  No.  436.  SO  FR.  42465-486. 
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forth  in  the  §  2.77  policy  statement  will 
be  available  to  all  first  sellers  of  gas, 
including  producers,  gatherers,  resellers, 
and  interstate  pipelines. 

6.  Abandonment  Should  Not  Necessarily 
Be  Limited  to  High-Cost  Gas 

Several  rehearing  applicants  suggest 
that  expedited  pipducer  abandonment 
procedures  be  limited  to  high-cost  gas." 
Generally,  the  applicants  suggest  that 
the  expedited  procedures  should  apply 
only  to  gas  priced  under  NGPA  sections 
102(d)  and  108  and  should  exclude  gas 
priced  under  NGPA  sections  104, 106 
and  109. "The  Iowa  State  Commerce 
Commission  asserts  that  captive 
pipeline  customers  were  to  receive  the 
benefit  of  the  low-cost  gas  and  will 
receive  no  benefit  or  protection  from  the 
expedited  abandonment  procedures.^* 
Another  applicant  claims  the 
Commission,  in  the  NOPR  to  Order  No. 
436,  acknowledged  that  Congress 
intended  the  economic  benefits  of  low- 
cost  gas  to  continue  to  "historical 
pipeline  sales  customers."^' 

The  Commission  declines  to  adopt  the 
applicants'  recommendations.  The 
abandonment  procedures  and  general 
policy  do  not  establish  binding 
substantive  norms.  Hence,  all  of  these 
applicants'  concerns  may  be  fully  aired 
and  resolved  in  individual  cases.  As  we 
have  indicated  on  several  occasions, 
Order  No.  436  does  not  provide  for  the 
automatic  grimt  of  abandonments  based 
solely  on  reduced  takes.  Each  case  will 
be  decided  on  its  merits  consistent  with 
the  requirements  of  section  7(b)  of  the 
NGA.  The  Commi88ion*holds  that  there 
should  be  no  automatic  or  general  bar  to 
the  abandonment  of  particular  gas 
supplies  based  solely  on  their  NGPA 
price  category. 

7.  Effects  of  Expedited  Abandonment  on 
Long-Term  Supply 

Memphis  Light,  Gas  &  Water  Division 
asserts  that  the  Commission  erred  in 
allowing  producer  abandonments 
without  adequate  safeguards  for  long- 
term  pipeline  supply  needs.  Memphis 
states  diat  the  SS  2.76  and  2.77  Policy 
Statements  violate  section  7  of  the  NGA 
and  do  not  adequately  protect  the  long- 
term  supply  needs  of  the  pipelines.  In  a 
similar  vein.  Peoples  Gas  Light  and 
Coke  Company  and  North  Shore  Gas 


"E^..  American  Public  Gat  Association,  at  p.  83: 
Public  Service  Gat  and  Electric  Company,  at  p.  7: 
Peoples'  Gas.  Ught  and  Coke  Company,  at  p.  19: 
Kansas  Power  and  Light  Company,  at  p.  IS,  note  5: 
and  Iowa  State  Commerce  Commission,  at  p.  3. 

"Public  Service  Electric  and  Gas  Company,  at  p. 
7;  Peoples  Gas.  Light  and  Coke  Company,  at  pp.  1^ 
20:  American  Public  Gas  Association,  at  p.  83. 

"Iowa  State  Commerce  Commission,  at  p.  3. 

"  American  Public  Gas  Association,  at  p.  S3. 


Company  argue  that  these  sections 
should  be  revoked  because  they  open 
the  door  to  withdrawal  from  the 
interstate  market  of  low  cost  regulated 
supplies. 

These  arguments  are  without  merit. 
Nothing  in  Order  No.  436  was  intended 
to  suggest  that  the  supply  consequences 
of  abandonment  would  be  ignored  by 
the  Commission  or  that  affected  parties 
would  be  precluded  from  arguing  that  a 
proposed  abandonment  should  be 
denied  because  of  alleged  adverse 
effects  on  the  existing  purchaser  or  its 
customers.  Section  2.77(b)(3)  provides 
that  in  cases  where  certificate  or 
abandonment  applications  are  opposed, 
the  Commission  will  consider  the 
objections  and  rule  on  the  applications 
if  possible  or.  if  necessary,  will  set  the 
applications  for  hearing.  A  pipeline  or 
distribution  company  will  have  full 
opportunity  to  show  that  the  loss  of  a 
particular  source  of  supply  does  not 
serve  the  public  convenience  or 
necessity  and  the  abandonment  should 
therefore  either  be  denied  or  limited  as 
to  scope  or  duration. 

C.  Applicability  of  NGPA  Section 
315(a)(3)  to  Transportation  of  (DCS  Gas 

Tenngasco  Corporation  requests  the 
Commission  to  clarify  its  policy  with 
regard  to  the  application  of  NGPA 
section  315(a)(3].  Tenngasco  argues  that 
this  section  should  not  be  interpreted  to 
require  inflexible  15-year  contracts 
involving  the  sale  of  OCS  gas. 
Tenngasco  argues  that  such  an  approach 
would  be  inconsistent  with  the 
Commission's  stated  goal  of  creating  a 
competitive,  price-responsive  maket  for 
gas  and  that  in  order  to  achieve  this  goal 
contracts  must  be  permitted  to  include 
flexible,  market-based  pricing 
provisions.  Tenngasco  suggests  that 
contracts  for  the  purchase  of  OCS  gas 
should  be  allowed  to  include  flexible 
marketout  provisions  alllowing  for 
termination  of  the  contract  in  the  event 
the  parties  are  unable  to  agree  on 
essential  terms  in  the  future.  Tenngasco 
argues  that  there  is  nothing  in  the 
legislative  history  of  the  NGPA  to 
indicate  Congress  intended  otherwise. 

The  Commission  is  in  basic  agreement 
vnth  Tenngasco  on  this  point  The 
Commission  has  previously  held  that 
contracts  subject  to  section  315(a)(3)  do 
not  comply  with  that  section  if  they 
provide  for  a  15-year  term  subject  to 
earlier  termination  by  mutual  agreement 
of  the  parties.  Tenneco  Oil  Company,  et 
ai.  31  FERC 1 61,301  (1985).  Upon  further 
review,  the  Commission  believes  this 
determination  shoiUd  be  reconsidered. 
The  Commission  concludes,  consistent 
with  the  views  expressed  by  Tenngasco, 


that  mutual  termination  and  similar 
contract  provisions  are  not  precluded  l^ 
the  terms  of  section  315(a)3).  While  the    .' 
Commission  agrees  with  "renngasco  in 
principle,  it  is  not  possible  to  establish  a 
general  rule  which  would  be  applicable 
in  all  situations.  To  the  extent  of  its 
jurisdiction,  the  Commission  will  review 
each  case  on  its  merits  depending  on  the 
particular  terms  incorporated  in  the 
contract.  The  Commission's  policy 
regarding  application  of  NGPA  section 
315(a)(3)  will  accordingly  be  developed 
on  a  case-by-case  basis. 

VI.  Discussion  of  Optional  Expedited 
Certificates  (Subpart  E,  Part  157)  Issues 

A.  Presumption  of  Public  Convenience 
and  Necessity 

A  number  of  petitioners  oppose  the 
adoption  of  a  presumption  of  public 
convenience  and  necessity  established 
in  S  157.104(c)(3)  of  the  Final  Rule. 

Petitioners  opposing  the  establishment 
of  the  presumption  include  primarily 
LDCs,  but  also  serveral  public  entities, 
as  well  as  associated  groups  such  as  the 
American  Gas  Association  (AGA),  the 
National  Association  of  Regulatory 
Utility  Commissioners  (NARUC),  United 
Distribution  Companies  (UDC),  and  the 
Wisconsin  Distributors  Group.  For 
example,  Columbia  Gas  Distribution 
Companies  and  Memphis  Light,  Gas  & 
Water  Division  state  that  it  is  beyond 
the  power  of  the  Commission  under  the 
Natural  Gas  Act  to  establish  the 
"competitive  incentive"  embodied  in  the 
proposed  rule's  rebuttable  presumption, 
particularly  in  the  situation  where 
service  is  currently  provided  through  the 
facilities  of  an  LOC.  Northern  Illinois 
Gas  Company  states  that  a  service 
cannot  be  presumed  to  be  in  the  public 
interest  merely  because  the  pipleline  is 
willing  to  place  its  shareholders  at  risk, 
because  the  Commission  cannot  fully 
shield  customers  from  the  costs  of 
pipeline  mistakes. 

Other  petitioners  qomplain  that  the 
presumption  provides  a  procedural 
barrier  to  protecting  their  interests.  Gas 
Distributors  Information  Service.  (GDIS) 
complains  that  simply  to  obtain  a 
procedural  right,  a  protestor  must  prove 
the  ultimate  issue.  In  this  regard  several 
petitioners  such  as  the  California  Public 
Utilities  Commission  and  GDIS  intimate 
that  legal  discovery  is  necessary  in 
order  to  rebut  the  presumption.  Others 
such  as  Atlanta  Gas  light  Company  and 
American  Public  Gas  Association 
believe  the  Commission  must  consider 
the  individual  circumstances  of  each 
case  and  therefore,  should  provide 
formal  hearings  in  all  cases  involving 
by-passes  of  LDCs.  NARUC 
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recommends  amending  f  157.102(b)(2)  to 
provide  intervenore  and  protestors  with 
the  time  and  opportunity  to  discover 
material  facts  after  filing  their  initial 
pleadings  and  the  opportunity  to  file 
supplemental  pleadings  bringing  such 
facts  to  the  Commission's  attention. 

Some  petitioners  such  as  UDC  request 
that  the  Commission  amend  the  rule  to 
require  hearings  in  all  cases  where  a 
protest  is  filed.  UDC  recommends  that 
the  Commission  provide  for  full  hearings 
under  the  procedures  set  forth  in  section 
17(a)  of  the  Natural  Gas  Act  in  all  cases 
involving  by-pass  of  an  LDC.  In 
addition,  UDC  believes  that  the 
Commission  could  provide  the  states 
with  a  meaningful  opportunity  to 
participate  in  assessing  the  validity  of  a 
proposed  by-pass  by  providing  a  joint 
hearing  procedure  under  section  17(a). 

The  Commission  need  not  repeat  its 
extensive  discussion  from  the  preamble 
regarding  its  responsibihty  to  determine 
public  convenience  and  necessity.  (See 
50  FR  42474-42475.  October  18. 1985). 
The  Commission  reaffirms  its  conclusion 
that  it  is  reasonable  to  presume  that  the 
requirements  of  the  NGA  have  been  met 
(subject  to  rebuttal)  in  light  of  the 
protection  that  the  rule  provides 
ratepayers.  (See  S  157.103).  The 
Commission  reiterates  its  intention  that 
the  rule  is  not  a  substitute  for  its 
obligation  to  determine  whether 
individual  applications  are  required  by 
the  public  convenience  and  necessity.  In 
this  regard,  it  is  not  requiring  the 
protestor  to  "prove  the  ultimate  issue" 
as  contended  by  GDIS.  Those 
petitioners  who  request  additional 
assurances  of  the  opportunity  for  legal 
discovery  have  not  demonstrated  why 
the  Commission's  procedural  rules  for 
optional  expedited  certificates  are 
inadequate  to  accomplish  their 
perceived  need  for  additional  factual 
information. 

Accordingly,  the  Commission  does  not 
believe  that  it  is  unreasonable  to  impose 
on  protestors  the  burden  under 
§  157.102(b)(2)  to  identify  those  issues  of 
fact  material  to  a  determination  of 
whether  the  applicant's  certificate  is 
required  by  the  public  convenience  and 
necessity.  The  Commission  will  consider 
carefully  all  protests  filed,  with  the 
caveat  that  speculative  or  unsupported 
allegations  will  not  be  considered  a 
sufficient  basis  for  withholding  a 
certificate  or  ordering  a  hearing.  (See  50 
FR  42476). 

Sections  157.10  and  385.214  of  the 
Commission's  rules  specifically  provide 
for  participation  of  state  commissions 
and  regulatory  agencies  in  proceedings 
before  this  Commission.  In 
implementing  tiiese  provisions  in 
conjunction  with  Subpart  E,  the 


Commission  will  give  the  states  an 
opportunity  to  raise  any  issues  affecting 
their  interests  prior  to  approval  of  any 
proposal  under  Subpart  E.  A  substantial 
record  has  already  been  compiled  on  all 
aspects  of  this  rulemaking  proceeding, 
however,  and  the  Commission  does  not 
believe  that  additional  procedures 
suggested  by  some  commenters  are 
needed  to  coordinate  the  final  rule  with 
the  states. 

B.  Distributor  By-Pass;  State  Regulatory 
Authority 

1.  Anticompetitive  Effects  of  By-Pass; 
Unfair  Cost  Shifting 

Each  of  the  LDCs  petitioning  for 
rehearing  on  Optional  Expedited 
Certificates  allege  that  the  Commission 
has  not  adequately  addressed  the  by- 
pass issue  in  the  Final  Rule.  Virtually  all 
the  applicants  repeat  the  argimients  they 
made  in  their  comments  on  the  NOPR.  In 
this  regard,  LDCs  specifically  object  to 
the  establishment  of  the  rebuttable 
presumption  in  applications  resulting  in 
the  bypass  of  an  LDC.  They  assert  that 
LDCs  cannot  compete  on  an  equal  basis 
with  interstate  pipelines. 

Consumers  Power  Company,  for 
example,  highlighted  some  of  the 
economic  and  competitive 
circumstances  it  believes  distinguish 
LDCs  from  pipelines:  (1)  LDCs  have  a 
greater  duty  to  serve  than  do  pipelines: 

(2)  residential  and  small  commercial 
customers  have  no  practical  alternative: 

(3)  LDCs  are  limited  to  geographic 
service  areas  and  are  much  less  able  to 
replace  lost  industrial  customers;  (4) 
LDCs,  unlike  pipelines,  have  not  been 
able  to  directly  influence  producer  field 
prices.  Other  petitioners  who  generally 
share  this  view  are  Kansas  Power  and 
Light  Company,  Elizabethtown  Gas 
Company,  Southern  Indiana  Gas  and 
Electric  Company  (SIGECO)  and  UDC. 
Accordingly,  UDC  contends  that  only 
large  industrial  end-users  will  benefit 
from  the  new  rule  at  the  expense  of 
commercial  and  residential  customers. 
Each  of  these  petitioners  reasserts  the 
"cost-shifting"  arguments  previously 
advanced  in  the  comments  to  the  NORP. 

Several  petitioners  such  as  Peoples 
Gas  Light  and  Coke  Company  argue  that 
the  Commission  did  not  provide 
standards  in  Subpart  E  requiring 
applicants  to  show  that  the  proposed 
service  is  necessary  or  would  in  any 
way  provide  a  net  economic  benefit  to 
consumers  in  comparison  with 
competing  services.  They  contend  the 
rule  contains  no  standards  for 
evaluating  the  effects  of  duplication  of 
facilities  and  cost  shifting  on  core 
market  consumers.  AGA  states  the 
Commission  is  required  under  sections 


7(c)  and  7(e)  of  the  NGA  to  determine 
where  the  pubhc  interest  lies  and  that 
we  cannot  evade  our  statutory  duties  by 
effectively  delegating  this  responsibility 
to  the  market  place.  UDC  contends  that 
the  requirements  imposed  on  certificate 
applicants  are  pro  forma  filings 
amounting  to  little  more  than  the 
applicant's  agreement  td  assume 
"financial  accountability"  for  the 
proposed  service. 

Several  applicants  request  that  the 
requirement  of  non-discriminatory 
transportation  be  imposed  on  optional 
certificate  applications  for  sales  service. 
Consumers  Power  Company,  Michigan 
Gas  Storage  Company  and  Kansas 
Power  and  Light  Company  complain  that 
a  pipeline  could  use  the  expedited 
certificate  procedures  to  by-pass  LDCs 
even  without  opening  its  system  to  non- 
discriminatory access.  (See  Technical 
Corrections.  Docket  No.  RM85-1-O00. 
October  25, 1985,  mimeo  at  pp.  2-3). 
Similarly,  they  observe  that  the 
pipeline's  customers  would  not  have  the 
ability  to  reduce  contract  demands  or 
escape  full  requirements  contracts  since 
only  transportation  by  the  pipeline 
under  a  blanket  certificate  makes  those 
options  available  to  the  LDCs. 

Process  Gas  Consumers  Group  (PGC) 
contends  that  the  omission  of  the  non- 
discriminatory access  requirement  on 
optional  certificate  sales  service 
contradicts  the  Commission's 
determination  that  the  availability  of 
non-discriminatory  transportation  is  one 
of  the  criteria  relevant  to  the 
Commission's  presumption  that  an 
optional  certificate  is  in  the  public 
interest.  Accordingly,  PGC  recommends 
that  the  Commission  condition  optional 
certificates  for  on-system  sales 
programs  on  the  applicant's  applying  for 
and  accepting  a  nondiscriminatory 
blanket  transportation  certificate  under 
Order  No.  436.  They  assert  that  such  a 
modification  would  be  consistent  with 
the  Commission's  recent  decision 
rejecting  an  extension  of  Northern 
Natural's  discriminatory  discount  rate 
under  Order  No.  436.  (See  Docket  No. 
CP83-14-103,  October  25, 1985.) 

As  the  Commission  stated  in  Order 
No.  436,  it  is  not  pursuaded  that  cost- 
shifting  which  may  occur  as  a  result  of  a 
bypass  of  an  LDC  justifies  forbidding  a 
bypass  to  occur.  (50  FR  42468.)  The 
petitioners  have  not  raised  any  new 
arguments  sufficient  to  reverse  the 
Commission's  earlier  judgment. 
Likewise,  the  petitioners  have  not 
demonstrated  that  the  rule  will  allow 
pipelines  to  engage  in  "unfair" 
competitive  practices.  The  rule  requires 
actual  notice  to  affected  LDCs  of  any 
by-pass  proposal  under  an  application 
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for  an  optional  expedited  certificate. 
This  will  ensure  that  LDCs  have  every 
opportunity  to  exercise  their  rights  to 
protest  a  specific  proposal.  If  the  facts  of 
a  particular  situation  subject  to  the 
hearing  provided  for  in  §  157.104,  reveal 
the  existence  of,  or  potential  for,  unfair 
practices,  the  Commission  may  take 
appropriate  remedial  action.  As  regards 
the  interest  of  the  commercial  and 
residential  customers,  the  affected 
states  have  authority  to  prevent  cost- 
shifting  where  the  LDCs  fail  to  compete 
aggressively  in  the  absence  of  "imfair" 
competition.  As  stated  above,  the 
Commission  believes  the  rule  provides 
protection  of  the  public  interest 
notwithstanding  potential  by -passing  of 
some  LOCs. 

With  respect  to  petitioners'  concern 
over  non-discrimination  in  sales 
authorized  under  the  final  rule,  the 
Commission  rejects  their 
recommendation  to  extend  the  non- 
discriminatory condition  to  those  sales. 
It  was  never  the  Commission's  intention 
in  Order  No.  436  to  force  "merchant" 
pipelines  to  become  "transporter" 
pipelines  or  vice  versa.  One  of  the 
fundamental  policies  of  this  new 
program  has  been  to  provide  pipelines 
the  election  to  include  transportation  as 
a  significant  component  of  the  services 
they  offer  or  to  be  an  exclusive 
merchant.  [See  NOPR,  Mimeo  at  8.  29.) 
Optional  certificates  are  a  new  tool 
available  to  pipelines  in  a  more 
competitive  environment,  to  seize  new 
opportunities  to  serve  new  markets. 
While  the  Commission  believes 
transportation  services  will  be  an 
important  part  of  this  environment,  it 
believes  that  pipelines  ought  to  retain 
substantial  discretion  as  to  what 
services  they  offer.  Discretion  justifies 
the  imposition  of  accountability  for  the 
business  decisions  made  by  the  pipleine. 
Pipelines  may  legitimately  decide  to 
remain  merchant  pipelines.  The 
Commission  believes  it  would  be  poor 
policy  to  tie  one  hand  behind  the 
merchant  pipeline's  back  by  removing 
from  it  the  ability  to  accept  financial 
risk  and  to  move  quickly  to  serve  new 
sales  markets.  This  would  be 
fundamentally  inconsistent  with  the 
Commission's  policy  of  promoting 
competition  in  the  natural  gas  industry. 

2.  Infringement  on  State  Authority  Over 
Distribution  of  Gas 

Several  state  public  service 
commissions  strongly  object  to  the  rules 
for  Optional  Expedited  Certificates 
arguing  that  they  effectively  pre-empt 
the  judgment  of  the  state  commissions. 
The  New  York  Department  of  Public 
Service,  for  example,  contends  that  the 
Commission,  by  allowing  by-pass  of 


LDCs.  is  entering  the  "thicket"  of  the 
retail  rate  regulation  and  holding  itself 
out  as  prepared  to  make  the  ultimate 
determination  of  how  gas  is  to  be 
delivered  to  individual  end  users.  Other 
state  commissions  such  as  the 
Minnesota  Public  Utilities  Commission 
and  the  Minnesota  Department  of  Public 
Service  assert  that  the  states  are 
uniquely  able  to  determine  the  local 
effects  of  by-pass  transportation  to  an 
end-user.  "Therefore,  they  request  the 
Commission  to  remove  transportation 
directly  to  an  end-user  from  among  the 
services  which  pipelines  may  provide 
under  the  optional  cfprtificate.  The  Iowa 
State  Commerce  Coiiunission  requests  a 
broader  exclusion  by  asking  the 
Commission  to  remove  optional 
authority  in  any  instance  to  by-pass  an 
LDC.  The  Kentucky  Public  Service 
Commission  believes  that  the 
Commission  is  making  the  ultimate 
determination  as  to  whether  a  by-pass  is 
or  is  not  to  b|  authorized,  thereby 
impinging  on  the  retail  cost  allocation 
problems  which  the  Natural  Gas  Act 
reserves  to  the  states. 

The  Columbia  Gas  Distribution 
Companies  (CDC)  provide  extensive 
legal  arguments  that  $  157.104  exceeds 
the  jurisdiction  of  the  Commission  under 
the  NGA,  and  trespasses  upon 
legitimate  state  authority  to  determine 
local  convenience  and  necessity.  CDC 
reiterates  its  position  stated  in  its 
comments  to  the  NOPR  and  concludes 
that  the  Commission  should  accept  the 
determinations  of  the  local  convenience 
and  necessity  by  appropriate  state 
bodies,  or  condition  its  orders  on 
subsequent  approvals  by  state 
regulators.  One  LDC.  SIGECO,  proposes 
that  state  regulatory  review  and 
approval  of  transactions  involving  LDC 
by-pass  should  be  required  as  a 
condition  to  engaging  in  optional 
certificate  transactions. 

Most  of  the  petitioners  who  argue  that 
the  rule  interferes  with  state  authority 
rely  on  the  principles  set  forth  in 
Panhandle  Eastern  Pipe  Line  Co.  v. 
Michigan  PSC,  341  U.S.  329  (1951),  and 
Panhandle  Eastern  Pipeline  Co.  v.  PSC 
of  Indiana.  332  U.S.  507  (1947).  Finally, 
APGA  repeats  its  recommendation  as 
stated  in  its  comments  to  the  NOPR  that 
the  Commission  deny  certificate 
authorization  in  by-pass  cases  unless  (i) 
the  affected  LDC  consents  to  the  by- 
pass or  (ii)  the  state  or  local  regulatory 
body  issues  an  order  declaring  the  by- 
pass to  be  in  the  public  interest. 

It  is  well  established  that  the 
Commission's  authority  over  the 
transportation  of  gas  in  interstate 
commerce  includes  the  authority  to 
issue  certificates  for  the  transportation 


of  gas  and  the  construction  and 
operation  of  facilities  from  which  direct 
sales  are  made.  The  authority  to  set 
rates  for  direct  sales  lies  exclusively 
with  the  states.  F.P.C.  v.  Louisiana 
Power  &  Light  Co..  406  U.S.  621  (1972): 
Panhandle  Eastern  Pipe  Line  Company 
V.  F.P.C.  232  F.2d  467  (1956). 

The  Commission  has  frequently 
exercised  its  authority  over 
transportation  to  authorize  pipelines  in 
interstate  commerce  to  construct  and 
operate  the  facilities  necessary  to  make 
direct  sales,  including  transactions 
involving  issues  of  distributor  by-pass. 
In  some  instances,  the  Commission 
denied  requests  for  direct  sales  that 
would  by-pass  a  distributor  in  others,  ft 
approved  the  proposal,  depending  on  the 
circumstances  of  the  case  and  the 
factors  bearing  on  the  public  interest. 
See,  e.g..  Panhandle  Eastern  Pipe  Line 
Company,  Order  Denying  Request  for 
Rehearing,  31  FERC  61.333  (1985).  The 
final  rule  does  nothing  to  change  this, 
nor  does  it  alter  traditional  jurisdictional 
relationships  between  state  and  federal 
governments  or  preempt  the  states' 
authority  to  regulate  rates  for  the  retail 
sale  of  gas. 

The  Commission  notes  that  the  Staff 
Subcommittee  on  Gas  of  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  has  reported 
to  the  NARUC  Conunittee  on  Gas 
regarding  the  by-pass  issue.  In  its  report. 
dated  November  7, 1985,  the 
Subcommittee  concluded  and 
recommended  that  "The  by-pass  issue  is 
best  handled  by  a  cost-based  rate 
design  which  provides  services  on  an 
unbundled  basis.  The  states  should  not 
adopt  a  policy  of  prohibition  of  by- 
pass. .  .  Sensibly  designed 
transportation  rates  would  substantially 
eliminate  the  incentive  to  by-pass  the 
LDC .  .  ."■>* 

3.  Miscellaneous 

One  pipeline.  Transcontinental  Gas 
Pipeline  Corporation  (Transco), 
expresses  concern  that  the  rule  may  not 
provide  true  incentives  which  would 
exist  in  a  free  market  environment. 
Transco  believes  that  the  Commission 
has  not  clearly  and  unequivocally 
provided  for  increased  earnings 
potential  for  those  pipelines  willing  to 
take  on  added  risks.  The  matter  of 
appropriate  earnings  potential  will  be 
considered  with  other  risk  factors 
related  to  a  pipeline's  rate  of  return 
along  with  the  issue  of  how  to  allocate 


"Stuff  Subcommittee  on  Cas.*Report  to  C«» 
Committee,  "Proposed  Slate  Regulatory  Actions  for 
Implementation  of  FERC  Rules  in  Docket  No.  RMSii- 
1-Ooa  NARUC.  at  2-3. 
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the  costs  of  uoused  capacity,  which  will 
be  addressed  in  future  rate  cases  of  the 
participating  pipeline. 

C.  Rale  Conditions  Under  §  157.103 

1.  Prohibition  on  Changing  Projected 
Units  of  Service 

Section  157.103(dM4)  provides  that  any 
rate  for  new  service  must  be  designed  to 
recover  costs  on  the  basts  of  protected 
units  of  service.  The  units  projected  for 
the  new  service  in  the  initial  rates  may 
be  increased  in  a  subsequent  rate  Hling, 
but  may  not  be  decreased. 

Northern  Natural  (at  pp.  16-19)  asserts 
the  prohibition  against  reducing 
projected  levels  is  unlawful  and 
confiscatory.  Such  a  provision  is  also 
claimed  to  be  unjust  and  unreasonable 
because  it  will  not  allow  the  pipeline  to 
reallocate  costs  resulting  from  the 
reduction  in  sales  volumes  under  the 
new  transportation  program. 

Northern  Natural  further  believes  it 
may  be  reasonable  to  impose  this 
condition  upon  facilities  or  expenditures 
direcdy  related  to  a  new  service,  but  not 
upon  any  existing  system  costs  or 
facilities  allocated  to  the  new  service.  It 
asserts  that  a  pipeline  will  never  have  a 
realistic  opportunity  to  earn  a  profit 
(since  units  of  service  will  always  be 
adjusted  upward]  but  will  always 
assume  the  costs  if  the  project  fails. 
Northern  Natural  contends  this  result 
violates  the  principle  that  public  utilities 
are  entitled  to  a  just  and  reasonable  rate 
of  return,  as  enunciated  in  Smyth  v. 
Ames.  169  U.S.  466  (1898),  and  BluefieJd 
Water  Works  &  Improvement  Co.  v. 
Public  Service  Comm  'n  of  West 
Virginia.  262  U.S.  679  (1923). 

With  regard  to  this  requirement, 
Natural  (at  p.  73)  points  out  that 
projected  units  of  service  are  generally 
annualized  service  levels  associated 
with  a  particular  service  or  class  of 
service.  Natural  believes  that  if  an 
optional  service  is  granted  for  a  specific 
period  with  pregranted  abandonment, 
the  pipeline  should  not  be  precluded 
from  reducing  projected  levels  in  a  rate 
case  after  the  service  is  no  longer 
authorized. 

The  Commission  will  not  alter  the 
prohibition  against  decreasing  projected 
levels  of  service.  As  it  stated  in  the  final 
rule,  the  optional  expedited  certificate 
procedure  is  a  voluntary  procedure 
available  to  those  applicants  willing  to 
shoulder  the  economic  risks  of  a  project. 
Applicants'  concerns  ignore  this 
fundamental  premise  by  requesting 
modifications  that  would  allow 
ratepayers  to  assume  some  risk.  In 
deciding  whether  to  seek  an  optional 
expedited  certificate  for  a  new  service, 
applicants  must  carefully  consider  and 


project  the  need  for  the  economic 
feasibilily  of  the  new  service  and  the 
possibility  of  diminished  profit  or  even 
losses  if  the  applicants'  expectations  do 
not  come  to  fruition.  This  is  common 
business  reality  in  competitive  markets. 
The  knowledge  that  the  costs  of 
unsuccessful  projects  cannot  be 
recovered  "nsures  pipeline 
accountability  which  is  necessary  in  an 
atmosphere  of  increased  competition.  If 
the  facilities  are  used  for  system-wide 
services  after  the  abandonment  of  an 
optional  expedited  certificate,  the 
pipeline  may  include  the  costs  of  those 
facilities  in  rates  under  §  157.103(d)(8). 

2.  Reservation  Fees  and  Pipeline  Risk 

Section  157.103(e)  of  the  final  rule 
permits  a  reservation  charge  for  firm 
transportation  service  consistent  with 
the  conditions  in  {  284.8(d).  but  not  for 
sales  service. 

By  permitting  a  reservation  charge, 
the  rule,  CPUC  (at  p.  4)  asyrts,  will  not 
make  the  pipeline  assume  the  full 
financial  risk  of  the  project  and  that 
customers  will  thus  bear  a  portion  of  the 
fixed  costs  regardless  of  their  volumetric 
purchases.  Accordingly,  CPUC  believes 
the  Commission  carmot  presume  that  the 
initial  rate  is  just  and  reasonable  imder 
section  4  of  the  NGA. 

As  the  Commission  explained  in  the 
final  rule,  a  reservation  fee  for 
transportation,  while  admittedly 
assuring  some  recovery  of  fixed  costs, 
does  not  insulate  the  pipeline  from  as 
much  risk  as  a  demand  charge  would.  A 
pipeline  must  still  find  customers  who 
will  agree  to  pay  a  reservation  fee  to 
book  firm  transportation  service,  and 
the  customer  can  determine  in  its 
negotiations  with  the  pipeline  the 
duration  of  the  service.  Additionally, 
pipelines  are  not  guaranteed  the 
payment  of  a  reservation  fee.  Customers 
may  have  sufficient  options  available  to 
avoid  paying  a  reservation  fee  by 
shifting  risk  to  the  pipeline  during  the 
negotiation  process.  Further,  the 
Commission  noted,  a  reservation  fee 
promotes  customer  accountability  by 
deterring  a  few  customers  from 
overbooking  available  capacity.  The 
Commission  believes  the  balance  should 
be  struck  in  favor  of  opening  up  capacity 
to  as  many  shippers  as  possible,  even  if 
this  shifts  some  risk  from  pipelines  to 
customers.  On  the  whole  then,  the 
Commission  does  not  agree  that 
permitting  a  reservation  fee  where 
customers  agree  to  it  is  inconsistent 
with  the  rebuttable  presumption  that  a 
certificate  application  under  these 
procedures  is  in  the  public  interest.  The 
applicant  would  still  bear  a  substantial 
risk,  and  the  presiunption  remains 


subject  to  rebuttal  through  the  protest 
procedures. 

Northern  Natural  (at  p.  19)  states  that 
the  rule  unreasonably  prohibits  a 
reservation  charge  for  a  new  sales 
service  and  unfairly  puts  pipelines  at  a 
competitive  disadvantage.  'The  pipeline 
asserts  that  competing  non-regulated 
gas  suppliers  may  require  reservation 
charges,  minimum  bills,  and  minimum 
throughput  provisions.  Nor^em  Natural 
beheves  there  is  no  reason  for 
restricting  pipelines  in  competing  for 
new  sales  services  and  that  this 
requirement  indicates  a  bias  against 
pipeline  sales  services  and  for 
transportation. 

Tennessee  argues  that  the  condition  of 
the  regulations  which  prohibits  a 
pipeline  from  imposing  a  reservation 
charge,  under  the  optional  certificate 
procedures,  on  sales  customers  is 
unreasonable  and  that  such  a  charge  is 
necessary  to  prevent  firm  sales 
customers  from  overbooking  capacity. 
Northwest  Central  (at  pp.  19-20).  Arida 
(at  pp.  5-7),  and  BUG  (at  p.  17)  assert 
that  the  rule  is  arbitrary  and  unfair 
because,  contrary  to  the  Commission's 
rationalizations,  the  f>i*me  need  exists  to 
prevent  customers  from  overbooking 
sales  service  as  well  as  transportation 
service.  The  Commission  disagrees. 

The  optional  expedited  certificate 
removes  certification  as  a  barrier  to 
entry  where  the  pipeline  assumes  all  the 
risks.  (50  FR  45467).  Allowing  a  pipeline 
to  require  a  reservation  fee  for  firm 
sales  tends  to  inappropriately  shift  the 
risks  away  from  the  pipeline  to  the 
customer.  As  such,  permitting  pipelines 
to  require  a  reservation  fee  for  firm 
sales  tends  to  undercut  the  basis  for 
granting  the  optional,  expedited 
certificate.  To  be  sure.  §  157.103(d)(3) 
permits  pipelines  to  charge  a  reservation 
fee  for  firm  transportation.  But  this 
limited  exception  to  the  requirement 
that  the  pipeline  assume  all  the  risks  is 
necessary  because  firm  transportation  is 
subject  to  the  non-discriminatory  access 
conditions  of  §  §  264.8  and  284.9.  Hence, 
the  pipeline  needs  to  have  some  means 
of  preventing  customers  from  booking 
more  capacity  than  they  are  likely  to 
use.  (50  FR  42471.)  The  reservation  fee  is 
that  means.  Firm  sales  service  provided 
under  an  optional  expedited  certificate, 
however,  is  not  subject  to  a  first-come, 
first-served,  non-discriminatory  access 
condition.  Pipelines  have  more  control 
in  selecting  which  customers  to  serve 
under  an  expedited  sales  certificate. 
Accordingly,  there  is  no  need  to  permit 
an  exception  to  the  general  rule  under 
which  the  optional  expedited 
certificates  are  granted,  namely  that,  the 
pipeline  assume  all  the  risks.  With 


Pwlwl  RiBglaiM  /  Vol.  iO,  No.  M6  /  Monday,  December  23,  1985  /  Roles  and  Regufetfons      52285 


respect  to  NortiMm  NBtoraTs 
contention*  thai  the  ietdk  of  m 
resemtioa  fee  p«t»  pipctfanee  at  a 
competHrve  dioadTWitMgB,  tlw 
Commissioa  beUevcs  tint  tlw  oppoail* 
may  be  true.  Cnetoiaers  may  well  pre&r 
to  pardiase  tennot  wUheat  atf 
minimum  charge. 

D.  Other  Proposed  LimHations 

1.  Direct  PipeUna  Sale* 

Atlanta  Ga*  (at  pp.  1,  »-K^  Indmtrial 
Groupa  (at  pp.  19-21)  and  Transco  (at  p. 
20  n.3)  are  unclear  whether  an  interstate 
pipeline  seeking  to  make  dkect  aaieM  to 
industrial  custosiera  under  the  optkmal 
expedited  certificate  procedares  mast 
also  provide  all  customers  with  nen- 
discriminatory  access  to  transportation. 
Atlanta  Gas  and  Industrial  Groups  are 
in  favor  of  open  access,  whereas 
Transco  asserts  that  open  access  to 
transportation  in  this  situation  is  an 
unjustified  "additional  burden". 

The  October  24, 1985,  Technical 
Corrections  to  Order  No.  436  removed 
the  words  "or  sales"  from  the  applicable 
discussion  in  die  fhial  rule,  fai  this  way, 
the  Commission  reflected  its  "intent  that 
onJy  optional  traneportation  certificates, 
not  optional  sale*  certificates,  will  be 
subfect  to  the  prerequisite  that  the 
appikant  has  filed  for  and  will  accept  a 
new  btanket  traneportation  certificate 
under  new  {  264.221 .  .  .  "(emphasia  te 
ongiaal^  (Technical  Corrections,  Mineo 
at  pp.  2-4.)  This  clarification  applies  to  a 
pipeline's  direct  sales  as  well  as  its 
sales  for  resale. 

2.  Environmental  Requirements 

Arkla's  (at  pp.  8-9]  secmid  concern 
relates  to  the  environmental  information 
required  by  new  §157.102(b)(l)(v). 
Specifically,  that  section  provides  that 
any  application  filed  under  Subpart  E 
must  contain  an  environmental  report, 
as  sepcified  in  Appendix  B  to  Part  2  of 
the  Commission's  regulations.  In  the 
preamble  to  the  final  rule,  the 
Commission  also  states  that  "the 
provisions  of  §  157.7  of  Subpart  A, 
which  permit  abbreviated  applications, 
will  be  available  for  applications  under 
Subpart  E  as  well."  (Section  FV.C.  of 
Order  No.  436.)  Moreover.  §  2.82(a) 
provides  that,  in  certain  situations, 
applications  need  not  be  accompanied 
by  the  detailed  report  specified  in 
Appendix  B.  From  this,  Arkla  reasons 
that  the  detailed  environmental  report 
should  not  be  required  for  abbreviated 
certificate  applications  submitted  under 
Subpart  E.  Accordingly,  it  requests  that 
S  157.102(b)(l)(v)  be  revised  to  exclude 
such  applications. 

Arklia,  however,  has  overiooked  an 
important  point.  The  environmental 


requirements  of  f  2.B2(a)  apply  only  to 
appIicatfoBB  filed  mder  n9-longer- 
effective  f  f  lS7.7fb),  {c)  and  (d)  for  (he 
conatredfott  of  bn^et-tjrpe  faclnlies. 
These  budget  certificatefl  only  permitted 
the  cunstiuction  of  facilities  within 
specified  dofiar  anounts,  thus  providing 
a  dheck  on  potential  enrironraental 
consequences.  Moreover,  such  budget 
certifieates  have  been  superseded  by  die 
blanket  eertifieate  program  which  is 
subject  to  Subject  F  of  Part  157  which  is 
subfect  to  i  157206{6)  environmental 
conditions.  As  of  November  18, 1985,  the 
optional  expedited  certificates, 
available  onder  Subpart  E  of  Part  157 
were  also  made  subject  to  the 
§  157.206(d)  conditions.  Moreover,  there 
are  no  similar  limits  on  construction  tfiat 
may  occw  under  Subpart  E.  Therefore, 
the  Commission  does  not  believe  that 
the  requireraents  for  the  filing  of 
environBental  information  should  be 
relaxed  in  tfiis  instance. 

3.  Entiy  of  Unsafe  Pipeline  Systems 

Under  Subpart  E  of  Part  157,  an 
"eligible  appBcant"  is  defined  at 
S  157.101(b)(1)  as  "any  natural  gas 
company  or  person  that  will  be  a  natural 
gas  company  upon  completion  of  any 
proposed  construction  or  extension  of 
natural  gas  facilities."  California  PUC 
(at  p.  15),  however,  suggests  that  the 
Commission  narrow  the  eligibihty 
requirements  "to  ensure  that  the  public 
is  not  endangered  thnnigh  a 
proliferation  of  pipelines  operated  by 
companies  not  currently  subject  to 
governmental  regulations  for  pipeline 
operations.'* 

This  concern  is  unfounded.  First, 
CaWbrnia  PUC  offers  no  explanation  of 
what  restrictions  it  thinks  the 
Commission  should  impose  to  limit 
entry  into  the  field.  Second,  once  the 
applicant  becomes  a  natural  gas 
company,  it  will  be  subject  not  only  to 
regulation  by  the  Commission,  but  also 
to  the  safety  requirements  of  the 
Department  of  Transportation  in  its 
implementation  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968.  In  the 
Commission's  view,  this  constitutes 
sufficient  protection  against  unsafe 
systems.  "Therefore,  modification  to 
5157.101(b)(1)  is  unnecessary. 

4.  Qualifymg  Facitities 

Another  question  with  respect  to 
Subpart  E  is  raised  by  Arkla  (at  pp.  7-8). 
In  particular,  Arkla  states  that 
qualifying  facilities  that  are  constructed 
pursuant  to  Subpart  E  should  be 
available  at  any  time  following  their 
construction  for  the  performance  of  self- 
implementing  blanket  transportation 
transactions  under  Subparts  B  and  G  of 
Part  2M.  A  "qneKfying  facility"  is 


defined  in  f  157.Hn(bK3)  as  "a  fadSty 
or  a  portion  of  a  facility  that  win  be 
used  solely  to  provide  new  service'*  and, 
pursoant  to  1 157.101(b)f  2),  "new 
servfee"  means  "a  service  for  which  the 
applicant  for  a  certificate  onder  this 
subpart  does  not  have  certificate 
authority." 

The  Commission  agrees  with  Aikla's 
interpretation  of  the  Commission's 
optional  certificate  regulations.  The 
definition  of  "new  service"  in 
S  157.101(b)(2)  conk!  be  read  to  imply 
that  faciKties  bnilt  ander  an  c^tional 
certificate  can  only  be  used  to  provide  a 
service  for  wind)  no  prior  certificate 
authority  existed  The  problem  with  this 
interpretation  comes  when  considering 
the  interrelationship  of  this  provision 
with  blanket  certificate  autiiorizations. 
Since  «i  appBcant  for  an  optional 
certificate  aiay  have  aheaxfy  received  a 
blanket  certificate,  it  could  be  argued 
that  oar  regulations  prtrfubit  blanket 
transportation  throng  optional 
certificate  fecilities  since  the  holder  of  a 
blanket  transpoitation  already  has 
"certifrcate  authority"  to  provide  service 
and  thus  does  not  faH  witfrin  the 
definition  of  "new  service." 

The  Commission  does  not  adopt  this 
interpretation  of  its  regulations.  Section 
157.Wl(b)(2)  as  written  is  consistent 
with  Arkla's  request  that  facihties 
installed  under  the  optional  procedure 
be  useful  for  blanket  transportation.  The 
certificate  authority  granted  in  a -blanket 
transportation  certificate  is  only  valid  to 
the  extent  certificated  capacity  exists. 
Since  Aere  is  no  requirement  that 
additional  capacity  be  constructed 
(§  284.8(e)),  the  blanket  certificate 
authority  for  transportation  is  only 
triggered  when  the  facihty  is  built  Such 
capacity  can  be  the  result  of  an  optional 
certificate  or  a  traditional  certificate. 
Thus,  "new  service"  cannot  be  provided 
by  the  applicant,  under  a  blanket 
transportation  certificate  until  in  the 
case  of  Arkla's  question,  the  facility  is 
build  under  the  optional  procedures. 

VII.  Discussion  ef  Procedural  and 
Adrnmistrative  Issues 

A.  Scope  of  Notice 

1.  Notice  of  Grandfathering  Provisions 
was  Adequate 

Colorado  Interstate,  (at  p.  28)  Intercon 
Gas  (at  p.  6)  and  Cascade  Natural  (at  pp. 
13-15)  argue  that  they  had  insufficient 
notice  and  opportunity  to  comment  on 
the  specific  rules  for  determining 
whether  particular  pre-existing 
transportation  services  are 
grandfathered.  Texas  Eastern 
Transmission  also  argues  that  the  NOPR 
was  inadequate  in  setting  out  criteria  for 
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grandfathering  section  311  transactions, 
since  the  NOPR  failed  to  mention  how 
transactions  existing  before  Order  No. 
436  would  be  treated  in  the  final  rule. 
Similarly,  AGA  argues  that  the  abrupt 
termination  of  existing  and  important 
transportation  programs  was  not 
indicated  in  the  NOPR,  and  thus  the 
industry  was  without  notice  and 
opportunity  for  comment  on  this  aspect 
of  the  final  rule. 

The  Commission  believes  that  the 
public  was  provided  with  sufficient 
notice  and  opportunity  to  comment  on 
the  extent  that  existing  programs  would 
be  allowed  to  continue,  without 
subjecting  the  pipeline  to  the 
requirements  and  regulations 
promulgated  by  Order  No.  436. 
Specifically,  the  NOPR  proposed 
extensive  revisions  to  the  then  existing 
authority  of  interstate  and  intrastate 
pipelines  to  transport  gas  under  NGPA 
section  311.  By  proposing  to  revise  the 
requirements  under  which  existing 
NCPA  section  311  transactions  are 
authorized  for  a  maximum  of  two  years 
and  to  substitute  new  requirements  for 
all  NCPA  section  311  transactions  of 
indefmite  term,  the  Commission  raised 
for  comment  the  issues  of  when  the  new 
requirements  would  apply  and  when  the 
old  requirements  would  no  longer  apply. 
The  Commission's  resolutions  are 
logical  and  integral  parts  of 
implementing  the  overall  proposal.  The 
Conunission  believes  that  the 
transitional  provisions  address 
inevitable  implementational  concerns 
about  which  requirements  would  apply 
effective  on  November  1, 1985,  and 
which  requirements  would  apply  for  any 
transaction  authorized  and  commenced 
on  or  before  October  9, 1985.  See 
§§284.105  and  284.125. 

Identical  issues  were  also  raised  in 
the  NOPR.  to  the  extent  that  the 
requirements  for  the  then-existing 
blanket  certificate  programs  were 
revised.  In  fact  the  proposed  rule 
specifically  provided  that  existing 
blanket  certificate  authority  for 
transportation  under  former 
§  157.209(a)(1)  would  continue  until  the 
end  of  the  term  originally  authorized. 
Section  284.223(f)  provided  that  new 
blanket  certificates  would  not  provide 
for  continued  transportation  under 
former  §  157.209,  beyond  the  date 
authorized  by  the  certificate  issued 
under  that  section.  At  the  expiration  of 
that  authorization,  however,  a  new 
authorization  would  be  available  under 
the  proposed  new  blanket  certificate 
regulations  (50  FR  24146).  In  addition, 
specific  transitional  provisions  were 
proposed  for  transportation  for  low- 
priority  end  users  under  former 


§  157.209(e).  because  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  had  mandated  that  all 
transportation  under  that  section  must 
end  by  October  31, 1985. 

The  Conunission  also  proposed  to 
eliminate  particular  programs,  including 
Order  No.  60  arrangements,  by  revising 
§  284.221  which  auUiorized  these 
arrangements.  (50  FR  24143.)  Five  year 
and  10-year  automatic  transportation 
authorization  for  high-priority  end  users 
would  be  eliminated  prospectively  for 
transactions  commencing  after  a  date 
certain.  (50  FR  2414S.)  Finally  Order  No. 
63  transactions  would  be  abolished  by 
making  them  subject  to  the  same  access 
and  rate  conditions  that  apply  to 
intrastate  pipelines.  (50  FR  24146).  The 
Commission's  exploration  of  these 
issues  was  relatively  detailed. 

2.  Expedited  Producer  Abandonment 
Policy  and  the  Scope  of  the  Notice  of 
Proposed  Rulemaking 

In  Order  No.  436,  the  Commission 
affirmed  its  policy  of  granting 
abandoment  authorizations  on  an 
expedited  basis  by  means  of  existing 
procedures  if:  (1)  The  producer  is  subject 
to  substantially  reduced  takes  without 
payment;  (2)  the  producer  and  pipeline 
have  engaged  in  a  "buy-out"  as 
contemplated  by  the  Commission's 
policy  statement  (§  2.76):  or  (3)  the 
underlying  contract  has  expired. 

Northwest  Central  (at  p.  12)  argues 
that  implementation  of  the 
Commission's  policy  concerning 
expedited  producer  abandonments  is 
not  supported  by  substantial  evidence 
and  that  it  is  procedurely  defective, 
since  the  Commission  failed  to  provide 
parties  sufficient  notice  and  a  fair 
opportunity  to  comment  on  an  aspect  of 
the  final  rule  that  is  tied  to  and  a  part  of 
the  new  transportation  program. 
Similarly.  AGA  (Appendix  A  at  pp.  4-5) 
complains  that  the  Commission 
reaffirmed  and  modified  its  prior 
statement  of  policy  on  take-or-pay 
(§  2.76)  without  notice  or  an  opportimity 
for  comment  with  no  consideration  of 
the  public  policy  interest  of  maintaining 
reliable  gas  supplies,  and  with  no 
consideration  or  provision  for  the 
financial  impact  of  this  new  provision 
on  pipeline  buyers.  Consolidated 
Natural  and  United  Distribution 
Companies  (at  pp.  52-54)  note  that  the 
NOPR  requested  comment  on  what  if 
anything,  the  Commission  should  do  to 
expedite  producer  abandonment  (50  FR 
24145).  but  argues  that  the  issuance  of 
entirely  new  provisions  for 
abandonment  of  gas  dedicated  to  the 
interstate  market  is  plainly  unlawful. 
The  commenters  complain  that  no 
proposals  were  made  in  reference  to:  (1) 


The  scope  or  terms  of  expedited 
abandonment  (2)  the  categories  of  gas 
affected:  or  (3)  the  protest  procedures 
that  would  be  available.  In  contrast 
Peoples  Gas  recognizes  that  the 
Commission's  policy  statement  on 
producer  abandonments  does  not  have 
the  legal  force  and  effect  of  a 
substantive  rule  and  that  pipelines  and 
producers  must  support  their 
applications  on  a  case-by-case  basis. 
"ITiis  commenter  nevertheless  argues 
that  the  Commission  must  permit  an 
opportunity  for  comment  on  this  policy, 
because  an  expression  of  intent  to 
expedite  this  type  of  proceeding  in  a 
quick  and  possibly  truncated  procedure, 
lends  a  certain  general  presumption  of 
validity  to  these  applications. 

The  Commission  believes  that 
commenters  had  notice  that  it  was 
intending  to  address  the  issue  of 
expedited  producer  abandonments  in 
the  final  rule.  As  noted  by  Consolidated 
and  UDC  the  Commission  specifically 
requested  comment  on  what  procediu-al 
changes  to  the  producer  abandonment 
and  certificate  regulations  are  needed  to 
allow  efficient  implementation  of 
transportation  arrangements  under  the 
regulations  permitting  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  other  interstate  pipelines.  (50 
FR  24145). 

The  Conunission  also  believes  that  the 
applicants  have  misconstrued  the 
substantive  and  procedural 
requirements  that  must  be  followed  to 
promulgate  and  support  implementation 
of  a  statement  of  policy.  Specifically,  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (1982))  does  not  require  the 
Commission  to  provide  notice  and 
opportunity  for  comment  before 
expressing  its  tentative  intentions  in  a 
statement  of  policy. ^'Similarly,  the 
Commission  is  not  required  to  support  a 
policy  statement  with  substantial 
evidence  or  an  analysis  of  the  effects 
from  the  implementation  of  its  policy  at 
the  time  the  policy  statement  is 
promulgated,  because  any  application  of 
a  policy  to  an  individual  case  must  be 
supported  by  the  fact  and  record  in  the 
case. ^'Consequently,  an  opportunity  to 


"The  Administrative  Procedure  Act  does  not 
require  an  agency  to  publish  a  general  notice  of 
proposed  rulemakiiig  in  the  Federal  Regialer  before 
it  promulgates  a  statement  of  policy,  S  U3.C 
S53(d)(A)  (1962). 

"See  Pacific  Cai  &  Electric  Co.  V.  FPC  506  F.  2d 
33.  36~I0  (D.C.  Cir.  1974):  American  Bui  Association 
V.  United  Slates.  627  F.2d  525.  527-31  (D.C  Cir. 
1960):  Amrep  Corp.  v.  FTC  768  F.2d  1171, 1177-78 
(10th  Cir.  1965). 
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present  views  on  the  fairness  and  the 
effect  of  the  policy  statement  are 
afforded  affected  parties  during 
individual  cases,  when  a  policy  may  be 
applied. 

3.  Application  of  Non-discriminatory 
Access  to  all  Part  284  Transactions  and 
the  Scope  of  the  Notice  of  Proposed 
Rulemaking 

Natural  Gas  argues  (at  p.  56)  that  the 
Commission  faded  to  give  proper  notice, 
as  required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  of  its  intent 
to  subject  section  311  or  Order  No.  60 
arrangements  to  additional  access 
conditions. 

The  Commission  beliieves  that  it 
provided  sufficient  notice  of  its  intent  to 
impose  additional  access  conditions  on 
section  311  and  Order  No.  60 
arrangements.  In  particular, 
§§  284.104(b).  284.124(b)  and 
284.221  [c)(l]  of  the  proposed  regulations 
contained  a  new  non-discriminatory 
access  provision  applicable  to  interstate 
and  intrastate  pipelines  transporting 
under  NGPA  section  311.  (50  FR  24  142- 
43.)  Simiteriy,  the  NOPR  proposed  to 
substantially  revise  the  regulations  that 
permitted  Order  No.  60  arrangements  to 
consolidate  this  blanket  certificate  with 
the  blanket  transportation  anthorization 
proposed  by  the  NOPR.  In  fact  the 
NOPR  proposed  to  amend  the 
regulations  that  authorized  Order  No.  60 
transactions  to  establish  the  general 
terms  and  conditions  for  these  Uanket 
certificates.  (SQFR  24,143). 

4.  The  Notice  of  Proposed  Rulemaking 
Provided  faisufficient  Notice  to  Abolish 
all  Minimum  Commodity  Bills 

In  the  final  rule,  the  Commission 
denied  commenters'  requests  to  aboHsh 
all  minimum  commodity  bills.  The 
Commission  reasoned  that  these 
proposals  went  considerably  beyond  its 
original  proposaL  The  final  rule, 
however,  requires  reductions  of  certain 
minimum  commodity  bills  by  an  amount 
proportionate  to  the  redaction  in  the 
firm  sale  entitlement.  Similarly,  it 
requires  a  pipeline  to  credit  against  a 
minimum  commodity  biH  any 
obligations  for  firm  sale  entiUenents 
that  are  converted  to  firm  transportation 
entitlements. 

The  reductions  in,  and  credits  to, 
minimum  commodity  bills  are  consistent 
with  and  implement  the  goal  of  freeing 
up  unwanted  firm  capacity  and 
providing  flexibility  for  customers. 
Under  new  9  284.106,  the  Commission 
will  facilitate  the  reduction  in  firm  sales 
entitlements  and  encourage  conversions 
to  firm  transportation.  In  essence,  these 
reductions  and  credits  are  a  logical 
outgrowth  and  an  appropriate  extension 


of  the  Commission's  original  proposal  to 
permit  any  firm  sales  customer  of  an 
interstate  pipeline  that  becomes  an  open 
transporter  to  reduce  contract  demand 
for  firm  sales  service  from  that  pipeline. 

Although  recomoiending  that  the 
Commission  issue  a  notice  and  request 
comment  on  the  issue  of  eliminating 
minimum  commodity  bills,  Columbia 
nevertheless  argues  that  the  iscues 
raised  by  the  elimination  of  minimum 
commodity  bills  are  within  the  scope  of 
this  rulemaking.  In  particular,  Columbia 
argues  that  eliminating  minimum 
commodity  bills  would  advance  three 
basic  objectives  of  the  final  rule  by 
eliminating  the  distortions  in  gas  costs 
to  consumers,  permitting  purchasers  an 
effective  choice  of  supply  and  permitting 
pipelines  to  compete  on  a  "level  playing 
field." 

The  Commission  still  believes  that 
eliminating  all  minimimi  commodity 
bills,  including  those  of  pipelines  that 
decide  not  to  take  advantage  of  the 
programs  established  by  Order  No.  436, 
is  considerbly  beyond  the  scope  of  this 
rulemaking.  As  discussed  above,  the 
reductions  and  credits  permitted  in  the 
final  rule  implement  the  reduction  and 
conversion  of  firm  sales  entitlement  by 
firm  sales  customers.  In  contrast,  the 
Commission  did  not  propose  to 
eliminate  all  minimum  commodity  bills 
on  a  generic  basis.  The  commission  does 
not  believe  that  it  is  necessary  to 
eliminate  all  minimum  commodity  bUIs 
in  order  to  knplement  the  final  rule.  In 
addition,  elimination  of  minimum 
conmodity  bills  could  have  adverse 
effects  that  are  not  now  apparent.  For 
these  reasons,  the  Commission  wrill 
continue  to  examine  fixed  cost  minimum 
bills  on  a  case-by-case  basis.*" 

B.  Allegedly  Unlawful  Use  of 
Rulemaking  Authority:  Reduction/ 
Conversion  Options 

Panhandle  Eastern  and  Texas  Eastern 
claim  that  Order  No.  436  represents  an 
unlawful  exercise  of  the  Commission's 
generic  rulemaking  authority. 

Texas  Eastern  asserts  that  the  rule 
abrogates  its  resale  contracts  and 
service  agreements  without  considering 
the  specific  facts  and  circumstances 
surrounding  each  contract  and  without 
making  the  necessary  findings  based  on 
substantial  record  evidence.  Panhandle 
Eastern  maintains  that,  because  it  does 
not  resolve  pipeline  take-or-pay 
obligations,  the  rule  is  not  a 
comprehensive  package,  and  the  initial 
justification  for  conducting  generic 
rulemaking  no  longer  exists. 


The  Commission  has  broad  discretion 
to  proceed  through  a  generic  rulemaking 
or  on  a  case-by-case  basis."  Through 
Order  No.  436  the  Commission  furthers 
comprehensive  regulatory  goals  in  a 
manner  that  it  could  not  accomplish 
effectively  through  case-by-case 
determinations.  The  Commission 
proposed  the  rule  after  it  concluded 
from  five  months  of  extensive  inquiry 
that  the  regulatqry  framework  for  the 
natiiral  gas  transmission  industry  has 
not  sufficiendy  adjusted  to  economic 
changes  to  promote  the  public  interest  in  _ 
the  evolving  market.  The  goal  of  the  rule 
is  to  ensure  that  natiu-al  gas  markets  are 
sufficiently  competitive  to  provide 
consumers  with  natural  gas  at  the 
lowest  reasonable  rates  consistent  with 
reliable,  long  term  service.  The 
Commission's  choice  not  to  adopt  a  new 
policy  or  rule  but  to  reaffirm  its  previous 
Statement  of  Policy  does  not  alter  the 
comprehensive  nature  of  Order  No.  436. 
In  any  event,  the  validity  of  any  generic 
rulemaking  depends  not  on  whether  it 
comprehends  all  aspects  of  a  problem 
but,  ratiier,  on  whether  it  is  a  reasonable 
response  to  the  issues  it  does  address. 

C.  Legality  of  Technical  Corrections 

On  October  24, 1985.  the  Commission 
issued  technical  corrections  to  certain 
provisions  of  Order  No.  436. 

Among  other  things,  the  document 
corrected  the  eligibility  dates  in 
§S  284.105,  284.125  and  284.223(g)  for 
permitting  the  continuation  of  existing 
transportation  arrangements  during  the 
initial  implementation  of  Order  No. 
436."  The  corrections  also  made  clear 
that  the  transactions  eligible  to  be 
"grandfathered"  for  a  limited  term  and. 
in  some  cases,  subject  to  new  conditions 
are  only  those  services  actually  being 
provided  on  or  before  October  9. 1985." 

AGA.  Al^  Cascade.  Florida  Gas. 
Oklahoma  Natural.  Teepak  and  Texas 
Eastern  variously  claim  that,  by 
correcting  Order  No.  436.  the 
Commission  undertook  substantive 
changes  in  the  rule  and  therefore 
violated  their  5th  Amendment  due 
process  rights  and  contravened  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553.  Additionally,  AGA.  Cascade. 
Consolidated  Fuel  Supp..  Florida  Gas 
and  Teepak  characterize  the  issuance  of 


"Transweslern.  32  FERC  H  SLOW  (1965). 


•'  See  SEC  v.  Oiensry  Corp.,  332  U.S  194.  202-3 
(1947);  Permian  Basin  Area  Rale  Case*.  390  U.S.  747, 
790  (1968);  WUconsin  Gas  Co.  v.  FERC  770  F^ 
1144.  liae  (198S). 

•'See  Section  H.C  supro. 

•*The  Commission  sobsequently  allowed  very 
limited  CMcaptions  to  this  restriction.  See 
Transcontmenlal  Pipeline  Company  darification. 
Section  ILD..  supra. 
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such  technical  corrections  as  retroactive 
rulemaking. 

Petitioners  assert  that  the  correction 
of  the  dates  in  all  three  sections  will 
have  a  material  effect  on  the  natural  gas 
industry.  Petitioners'  concerns  with 
respect  to  the  changes  in  §§  284.105  and 
284.125  can  be  8ummari2ed  by  the 
position  taken  by  Florida  Gas  that  such 
corrections  could  operate  to  force 
interstate  pipelines  to  become  a 
"transporter  by  default"  if,  in  reliance 
on  Order  No.  438  if  contracted  for  and/ 
or  commenced  service  pursuant  to  a 
section  311  transportation  agreement 
after  October  9. 1985,  but  before  October 
24.1985. 

Most  of  the  petitioners  request  that 
the  Commission  restore  the  "effective 
dates"  in  Order  No.  436.**  AGA  asks 
that  the  Commission  grandfather  any 
transaction  authorized  before  November 
1, 1985,  or  alternatively,  grant  a 
rehearing  on  the  new  effective  date. 
Cascade  requests  that  the  Commission 
withdraw  the  new  date  or  extend  the 
grandfather  provisions  to  cover  any 
Section  311  service  commenced  on  or 
before  October  24. 1985.  the  date  of  the 
Technical  Corrections  rule. 

The  Commission's  corrections  of 
October  24, 1985.  were  "technical"  in  the 
sense  that  they  codified  the 
Commission's  intent  incorrectly  stated 
in  Order  No.  436.  The  Commission 
recognizes  its  obligation  under  the 
Administrative  Procedures  Act  to 
provide  adequate  public  procedures 
before  substantively  amending  its 
regulations.  The  October  24  changes 
conform  to  those  obligations  in  two 
ways.  First,  they  do  not  represent  a 
departure  from  the  scope  or  intent  of 
Order  No.  436,  as  issued  on  October  9, 
1985.  with  regard  to  the  appropriate 
treatment  of  existing  self-implementing 
(NGPA  section  311)  or  blanket 
certificate  transactions.  These 
transactions  which  would  have 
terminated  at  some  time  under  new 
regulations,  in  any  event.  Participants  in 
the  proceeding  had  ample  opportunity  to 
present  their  views  on  how  this 
transition  should  occur  after  November 
1. 1985.  Second,  the  corrections  issued 
before  the  effective  date  of  the  rule  and 
were  promulgated  before  the  end  of  the 
Commission's  statutory  opportunity  to 
modify  its  orders.** 


"Consolidated  Fuel  Supply  and  Teepak  ask  that 
the  Commission  only  consider  their  requests  for 
rehfaring  in  the  event  that  the  Commission 
adversely  disposes  of  their  joint  Emergency  Request 
for  Clafificalion.  filed  November  0, 1984,  in  which 
they  seek  clarification  that  their  present 
transportation  arrangements  may  continue  after 
November  1.  lOSS. 

**See  section  19(a)  of  the  Natural  Gas  Act. 


After  issuance  of  Order  No.  436,  it 
was  discovered  that  the  Commission 
had  inadvertently  provided  a  "window" 
in  the  provisions  of  SS  284.105.  284.125. 
and  284.223(c)  within  which  parties 
could  negotiate  new  transactions  or 
activate  transportation  arrangements 
that  had  existed  only  on  paper  with  the 
single  purpose  of  avoiding  having  to 
make  a  serious  choice  about 
participating  in  the  new  program  and.  in 
some  cases,  about  providing  non- 
discriminatory access  to  pipeline 
transportation  services.  "This  result  was 
plainly  contrary  to  the  goals  of  the  order 
and  action  was  taken  quickly  to  clarify 
the  Commission's  original  intent.** The 
Commission  could  have  delayed  action 
on  these  changes  but  did  not  do  so  for 
reasons  of  fairness.  It  determined  that 
parties  to  existing  section  311  and 
blanket  Certificate  transactions  could 
not  be  expected  to  wait  for  a  rehearing 
order  to  be  told  of  the  entirety  of  a 
Commission  decision  that  affects  the 
continuance  or  discontinuance  of 
ongoing  gas  supply  arrangements.  The 
Commission  chose  to  act  quickly. 

The  Commission  recognizes  that, 
because  transactions  authorized  or 
commenced  after  October  9, 1985.  may 
not  be  continued  under  the  former  rules, 
some  sellers  and  purchasers  of  gas  were 
caught  unaware.  The  Commission  does 
not  believe,  however,  that  the  final 
result  was  entirely  unexpected  by  these 
persons  or  that  the  impact  of  the  change 
in  dates  has  been  inoridinately  harsh. 
The  position  of  these  parties,  including 
the  applicants,  is  obviously  no  different 
than  it  would  have  been  if  Order  No.  436 
as  originally  issued  had  specified  the 
dates  announced  in  the  Technical 
Corrections.  More  importantly,  the 
parties  to  these  transactions  had  little 
reason,  in  light  of  the  breadth  of  the 
Commission's  proposal,  to  depend  on 
the  indefinite  continuation  of  existing 
transactions. 

Finally,  as  stated  above,  the 
Commission  is  unpersuaded  by  the 
claims  of  retroactive  rulemaking 
presuppose  that  the  Commission  acted 
to  amend  or  reverse  the  prior  rule  and 
policy  in  disregard  of  the  impacts  that 
such  action  would  have  on  those  who 
relied  on  Order  No.  436.  as  issued. '.'The 
claim  by  Florida  Gas  that  the 
Commission's  correction  could  have 
made  it  a  "transporter  by  default,"  i.e., 
subject  unintentionally  to  non- 
discriminatory access,  reflects  a 
misunderstanding.  No  transaction  begun 
before  November  1, 1985.  except  thosfe 


''That  intent  is  made  clear  today  by  the 
Commission's  formal  ratification  of  those  changes  in 
this  order. 

"See  Note  11.  supra. 


originally  authorized  under  the 
Commission's  Order  No.  234-B.  are  now 
or  would  have  been  subject  to  the  open 
access  condition  after  November  1. 1985. 
Hie  Commission's  swift  issuance  of 
corrections  was  aimed  at  averting 
misunderstandings  and  detrimental 
reliance. 

D.  Postponing  Consideration  of  Part  D 

In  the  NOPR.  the  Commission 
proposed  a  package  of  four  parts:  Part  A 
included  a  comprehensive 
transportation  program;  Part  B  included 
a  program  to  alleviate  the  problem  of 
take-or-pay;  Part  C  included  an  optional 
expedited  certificate  program  under 
NGA  section  7;  and  Part  D  included  a 
new  billing  procedure.  In  response  to  the 
written  and  oral  comments,  the 
Commission  issued  in  Order  No.  436 
Parts  A  through  C  and  requested 
supplemental  oral  and  written 
comments  on  Part  D. 

Many  applicants,  including  pipelines    : 
such  as  Transco.  Panhandle.  Northwest. 
Northwest  Central  and  Natural. 
distributors  such  as  Columbia  Gas 
Distribution.  NI-Gas,  SoCal. 
Washington.  North  Carolina,  and  UDC, 
two  trade  associations  (APGA  and 
INGAA)  and  the  California  PUC  criticize 
the  Commission's  decision  to  extend  the 
public  procedures  for  Part  D.  Block    . 
Billing  procedures,  rather  than  adopt  a 
final  rule  on  that  subject  They  point  out 
that  the  Commission  argued  in  the 
NOPR  that  the  four  parts  of  the  NOPR 
were  interrelated,  interdependent 
portions  of  one  rule.  Therefore,  they 
conclude  that  the  Commission  should 
not  have  issued  Parts  A.  B  and  C 
separately. 

UDC  argues  that  the  Commission's 
piecemeal  action  conflicts  with  its 
policy  concerns  that  it  issue  an 
integrated  comprehensive  program  to 
address  the  marketing  problems  in  the 
natural  gas  industry.  Citing  ITT  World 
Communications  v.  FCC,  725  F.2d  732. 
754  (D.C.  Cir.  1984).  Northwest  Central 
argues  that  it  is  clear  that  "an  agency 
does  not  act  rationally  when  it  chooses 
and  implements  one  policy  and  decides 
to  consider  the  merits  of  a  potentially 
inconsistent  policy  in  the  very  near 
future." 

Other  applicants  raise  two  practical 
problems  for  the  Commission's  failure  to 
issue  Part  D.  The  California  PUC  argues 
that,  without  block  billing,  producers  of 
high-cost  gas  will  rely  on  rolled-in 
pricing  which  will  make  distributors  and 
pipelines  uncertain  whether  to 
participate  in  the  Commission's 
transportation  programs.  The  California 
PUC  concludes  that  gas  consumers  will 
therefore  not  obtain  a  needed  reduction 
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in  the  cost  of  high-cost  gas  to  market- 
clearing  levels. 

Similarly,  Panhandle  and  Transco 
argue  that,  without  immediate  final 
action  in  Part  D  and  continued  rolled-in 
pricing,  pipelines  cannot  adequately 
compete  in  the  spot  market  Panhandle 
argues  that  because  the  Commission  has 
failed  to  define  the  billing  changes,  it  is 
uncertain  how  a  pipeline  will  try  to 
market  its  gas  supplies  and  recover  its 
gas  costs. 

Several  LIX3s,  NI-Gas,  Washington, 
Columbia  Dist,  North  Carolina  and 
SoCal,  and  a  pipeline  company, 
Northwest,  argue  that  it  is  impossible  for 
LDCs  to  ascertain  whether  to  convert 
their  firm  purchase  entitlement  to 
transportation  because,  until  block 
billing  is  adopted,  it  is  impossible  to 
determine  at  what  price  the  pipeline 
would  sell  gas  to  compete  with  non- 
reculatfed  markets.  As  a  possible 
solution,  NI-Gas  suggests  that  a  decision 
to  convert  or  reduce  CD  either  should  be 
made  reversible,  or  made  effective 
within  150  days  of  final  determination  of 
Order  No.  436  or  Part  D. 

In  the  request  for  supplemental 
comments  on  Part  D,  the  Commission 
reviewed  extensively  the  arguments  for 
and  against  postponing  final  action  on 
block  billing,  while  issuing  final 
regulations  in  the  other  three  parts.  50 
FR  42373-375.  Briefly,  the  Commission 
discussed  the  numerous  motions  fivm 
every  segment  of  the  industry  and 
requests  from  members  of  Congress  who 
asked  that  the  Commission  acquire 
additional  information  on  the  overall 
affects  of  Part  D  on  the  industry.  A 
petition  filed  by  ANR  Pipeline  and 
supported  by  21  other  persons  on 
August  14, 1985,  requested  the 
Commission  to  issue  an  interim  rule  in 
Part  A  and  to  renotice  Part  D.  The 
Commission  received  responses  to 
ANR's  petition  which  argued  for  and 
against  issuing  separate  parts  of  the 
rule.  The  majority  of  the  applicants 
requested  that  the  Commission  delay 
action  in  order  to  acquire  additional 
information. 

The  Commission  also  received 
numerous  comments  that  raised  specific 
issues  relating  to  implementation  of 
final  regulations.  These  commenters 
offered  alternatives  to  the  proposal.  The 
commenters  raised  serious  questions 
that  convinced  the  Commission  that  it 
had  to  acquire  additional  information 
before  issuing  a  final  rule. 

For  the  renotice,  the  Commission 
revised  the  block  billing  procedures 
based  on  proposals  raised  by 
commenters.  The  request  for 
supplemental  comments  discusses  the 
proposed  revisions.  Recognizing  the 
critical  importance  of  add^ssing  the 


billing  issues,  the  Conunission 
nevertheless  does  not  believe  that 
severing  Part  D  creates  inevitable 
inconsistencies  with  Order  No.  436. 
Arguments  based  on  the  ITT  World 
Communication  case  therefore  provide 
no  useful  guidance  on  the  issue  of 
whether  the  Commission  is  dealing 
appropriately  with  Part  D.  The 
Commission's  objective,  regardless  of 
the  nature  of  its  final  action  on  Part  D,  is 
to  develop  a  comprehensive  regulatory 
scheme  for  gas  transportation  and 
pricing  that  will  enhance  the  economic 
efficiency  of  the  market.  Assessment  of 
any  "potential  inconsistency"  must 
await  the  Commission's  final  rule  in  Part 
D. 

The  Commission's  further 
examination  of  these  issues  can  only 
benefit  the  industry.  There  is  no 
justification  for  delaying  the  effect  of  the 
other  parts  of  the  rule. 

Vm.  Further  Clarification  and  Denial  of 
Petition  for  Stay 

A.  Request  by  INGAA  for  Clarification 

Following  issuance  of  Order  No.  436, 
the  Commission  received  numerous 
petitions  requesting  clarification  of  the 
final  rule  or  some  other  special  relief 
from  application  of  the  rule.  The 
following  discussion  is  part  of  the 
Commission's  series  of  responses  but 
addresses  the  generic  or  hypothetical 
situations  presented  to  it  by  a  major 
trade  association. 

On  October  31, 1985,  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  filed  a  request  for  clarification 
of  Order  No.  436.  INGAA's  request 
raises  a  number  of  issues  regarding  the 
transition  period  provided  by  Order  No. 
436.  •• 

Question.  Concerning  contracts 
amended  between  October  9, 1985,  and 
November  1, 1985.  to  provide  for 
transportation  extension  periods 
beginning  after  October  9, 1985,  do 
S  284.105  and  284.125  provide  for 
interstate  pipelines  and  intrastate 
pipelines,  respectively,  to  transport  after 
October  31, 1985,  pursuant  to  such 
extension  agreements? 

Answer.  No.  In  order  for  the 
transitional  transportation  authority 
under  §  284.105  or  284.125  to  apply,  the 
extension  period  must  have  been 
contractually  provided  for  on  or  prior  to 
October  9. 1985,  and  otherwise 
authorized  under  the  Commission's 
regulations." 


"33  FERC  161.007  (1985).  50  FR  42408  (October  18, 
1U85). 

"Similar  clariffcation  requests  were  filed  by  El 
Paso  Natural  Cat  Company  on  October  22. 1985, 
and  Panhandle  Eastern  Pipe  Line  Company  on 
October  21. 1985.  The  Commission  responded  to 


Question.  Concerning  an  interstate 
pipeline  that  (1)  continues  any  blanket 
certificate  transportation  authorized 
under  previously  effective  i  157.209(e) 
(Order  No.  234-B  transportation*"  after 
October  31, 1985,  but  (2)  does  not  apply 
under  S  284.221  before  December  15, 
1985,  for  a  new  blanket  certificate,  and 
(3)  ceases  all  Order  No.  234^ 
transportation  as  of  that  date:  After 
December  15, 1985,  will  the  pipeline 
remain  subject  to  the  open-access  and 
rate  conditions  of  Order  No.  436  by 
reason  of  having  continued  its  Order  No. 
234-B  transportation  after  October  31, 
1985,  and  therefore  be  required  to  accept 
requests  for  either  blanket  certificate  or 
NGPA  section  311  transportation 
received  after  December  15, 19B5? 

Answer.  An  interstate  pipeline  will 
not  be  required  pursuant  to  the  non- 
discriminatory access  conditions  of 
S  S  284.8  and  284.9  to  provide  blanket 
certificate  transportation  in  response  to 
transportation  requests  received  after 
December  15, 1985,  if  by  that  date  the 
pipeline  ceases  all  Order  No.  234-B 
transportation  and  all  new  blanket 
certificate  transportation  commenced 
during  the  period  November  1, 1985.  to 
December  15, 1985. 

.   An  interstate  pipeline  that  continues 
any  blanket  certificate  transportation 
after  October  31, 1985,  is  deemed  to  be 
still  transporting  under  authority  of  its 
original  blanket  certificate  issued  under 
previously-effective  §  157.209,  since  a 
new  certificate  may  not  have  been 
issued  under  S  284.221  as  revised  by 
Order  No.  436  by  that  time.  Further,  a 
pipeline's  continued  exercise  of  its 
original  blanket  certificate 
transportation  authority  and  reliance  on 
new  S  284.223(g)(2)  to  maintain  its  Order 
No.  234-B  transportation  arrangements 
will,  as  provided  in  S  284.223(g)(2). 
subject  the  pipeline  to  the  non- 
discriminatory access  conditions  of 
Order  No.  436.  Therefore,  the  pipeline 
will  be  required  to  accept,  imder  its  old 
blanket  certificate,  new  requests  for 
transportation  that  the  pipeline  is 
authorized  to  provide  under  the  revised 
blanket  certificate  regulations. 

If  an  interstate  piepline  does  not  apply 
under  §  284.221  by  December  15, 1985. 
for  a  new  blanket  certificate,  the 
pipelines  authority  under  its  old  blanket 
certificate  will  be  deemed  to  cease  to 
the  extent  that  it  provided  for  (1)  the 
continuation  of  Order  No.  234-B 
transportation  and  (2)  the  performance 
of  new  blanket  certificate  transportation 
required,  pursuant  to  §284.'Z23(g)(2).  to 


these  requests  in  its  orders  issued  In  this  docket  on 
October  30. 1985. 

•o  48  FR  34875  (Aug.  1. 1983). 
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be  undertaken  during  tlie  period  from 
November  1.  IMS.  to  December  15. 1985. 
Accordingly,  if  an  interstate  pipeline 
doe»  not  apply  by  December  15, 19B5,  for 
a  new  blanket  certificate,  it  must  by  that 
date  cease  oU  blanket  certificate 
transportati<Mi  under  Part  157  except  its 
Order  No.  319  tran^iortation  inibally 
authorized  under  previoosly-effiective 
S  157.209(a)(1)  which  is  permitted  to 
continue  under  new  $  284.223(g)(1). 
However,  by  ceasing  all  blanket 
certilkate  transportation  except  that 
whidi  qualifies  under  §  284.223(g)(1)  on 
a  non-discriminatory  basis  by  December 
15, 1985.  or  any  other  date  certain,  the 
pipeline  will  shield  itself  from  the 
requirement  to  honor  requests  after  that 
date  for  blanket  certiflcate 
transportation. 

If  an  interstate  pipeline  that  has  filed 
a  statement  of  notification  in 
accordance  with  S  284.223(g](2)(i)  does 
apply  under  1 284.221  prior  to  December 
15. 1985  for  a  new  blanket  certificate, 
the  pipeline's  transportation  authority 
under  its  old  blanket  certificate  to 
continue  its  Order  No.  234-B 
transportation  and  to  undertake  new 
blanket  certificate  transportation  will 
remain  in  effect  (subject  to  the 
condiUons  of  S  S  2a4.223(g)  (1)  and  (2).  as 
applicable)  until  the  pipeline's  new 
blanket  certificate  is  issued  and  a 
reasonable  time  for  the  pipeline  to 
accept  the  certificate  has  elapsed 
Further,  if  an  interstate  pipeline  applies 
by  December  15. 1985.  for  a  new  blanket 
certificate,  thereby  providing  for  the  full 
transportation  authority  under  its  old 
blanket  certificate  to  be  extended  until 
the  new  certificate  is  issued,  the 
requirement  under  5  284.223(g)(2)  that 
the  pipeline  provide  additional  blanket 
certificate  transportation  on  a  non- 
discriminatory basis,  upon  request,  will 
continue  during  such  period  following 
December  15. 1985. 

Acceptance  of  a  new  blanket 
certificate  by  an  interstate  pipeline  will 
simultaneously  extinguish  the  pipeline's 
transportation  authority  under  the  old 
certificate,  place  all  existing  blanket 
certificate  transportation  under  the  new 
blanket  certificate,  and  continue  the 
pipeline's  non-discriminatory  access 
obligations  under  (9  284.8  and  284.9. 
Upon  acceptance  of  a  new  blanket 
certificate,  a  pipeline  will  be  subject  to 
the  open-access  conditions  of  S{  294.8 
and  284.9  by  operation  of  {  284.221(c). 
which  is  applicable  to  all  blanket 
certificates  issued  after  November  1, 
1985,  for  the  entire  periods  that  they  are 
in  effect,  as  opposed  to  S  2a4.223(g}(2). 
which  relates  only  to  the  transition 
period. 


An  interstate  pipeline  will  not  be 
required  to  provide  any  NGPA  section 
311  transportation  by  reason  of  a 
blanket  certificate,  including 
transportation  under  Order  No.  234-B 
continued  under  {  284.223(g)(2),  even  if 
such  transportation  is  continued  beyond 
December  15, 1965.  A  pipeline  is 
required  under  9  9  284.8  and  284.9  to 
provide  additional  NGPA  section  311 
transportation  only  if  the  pipeline  has 
already  undertaken  new  NGPA  section 
311  transportation  after  October  31, 
1985.  That  is.  \he  first  new  NGPA 
section  311  transportation  imdertaken 
by  a  pipeline  afier  October  31. 1965.  is 
entirely  within  the  pipeline's  discretion. 
However,  the  pipeUne's  choice  to  accept 
its  first  new  NGPA  section  311 
transportation  arrangement  after 
October  31. 1985.  makes  the  pipeline 
subject  to  the  non-discriminatory  access 
conditions.  Further,  the  Commission 
wishes  to  make  a  clarification  regarding 
pipeline  that  commenced  or  extended 
NGPA  section  311  or  blanket  certificate 
transportation  areangements  during  the 
period  October  9, 1985,  to  November  1. 

1985.  Regardless  of  the  purported 
expectation  of  the  pipelines,  if  a 
transportation  arrangement  did  not 
qualify  for  continued  transportation 
under  9  284.1Q5  or  9  2a4.223(g)(l).  the 
continuation  of  such  transportation  on 
and  after  November  1, 1985.  constitutes 
the  commencement  of  new 
transportation  on  November  1. 1985.  and 
thus  makes  the  pipeline  subject  to  the 
non-discriminatory  access  conditions  of 
Order  Na  436. 

A  pipeline  will  be  required  under 
9  284.7(bl(2)  to  file  new  rates  to  be 
effective  by  July  1, 1986.  only  for  those 
transportation  arrangements  that  will 
still  be  in  effect  on  July  1, 1986. 
Therefore,  for  example,  if  the  pipeline 
ceases  all  Order  No.  234-B 
transportation  by  December  15, 1985,  the 
pipeline  is  not  required  to  file  for  such 
transactions  rates  to  be  effective  July  1, 

1986.  However,  rates  charged  prior  to 
December  15, 1965,  will  be  subject  to 
refund  if  it  is  determined  that  they  were 
not  consistent  with  the  interim  rate 
conditions  in  9  284.7(b)(1). 

Question.  Concerning  an  interstate 
pipeline  that  begins  a  new  NGPA 
section  311  transportation  arrangement 
prior  to  December  15. 1985,  pursuant  to 
the  non-discriminatory  access 
conditions  that  will  attach  if  Order  No. 
234-4  transportation  is  continued  after 
Octobw  31, 1965;  must  the  new  I^PA 
section  311  transportation  arrangement 
end  on  December  15, 1985,  if  the  pipeline 
has  not  filed  an  aj^ication  for  a  new 
blanket  oartificate  as  of  diat  ttee? 


Answer.  INGAA's  question  in  this 
regard  indicates  a  misunderstanding  of 
the  operation  of  the  non-discriminatory 
access  conditions  in  the  context  of  the 
transitional  provisions  of  9  284.223(g)(2). 
An  interstate  pipeline  that  continues 
Order  No.  234-B  transportation  after 
October  31, 1985,  is  not  required  by 
reason  of  sudi  Order  No.  234-B 
transportation  to  provide  NGPA  section 
311  transportation  service.  The 
December  15, 1985.  date  in 
9  284.233(g)(2}  is  relevant  only  to 
blanket  certificate  transportation 
continued  under  authority  of,  or  required 
to  be  commenced  pursuant  to,  that 
section.  If  a  pipeline  begins  any  new 
NGPA  section  311  transportation,  such 
transportation  may  continue  after 
December  15, 1985,  subject  to  the  non- 
discriminatory access  condition  and  the 
other  Part  284  conditions,  until  the 
expiration  of  its  underlying  contractual 
terms,  as  provided  by  99  284.102  or 
284.122,  as  applicable.  But,  as  the 
Commission  stated  elsewhere,  if  a 
pipeline  stops  all  NGPA  section  311 
transportation  on  a  non-discriminatory 
basis,  the  pipeline  is  no  longer  subject  to 
the  non-discriminatory  access 
provisions  applicable  to  NGPA  section 
311  transportation. 

Question.  If  an  interstate  pipeline 
commences  new  NGPA  section  311 
service  because  it  is  subject  to  the  open- 
access  condiUons  of  Order  No.  436  by 
reason  of  its  Order  No.  234-4 
transportation,  will  the  pipeline  be 
subject  to  the  open-access  conditions 
with  respect  to  all  requests  for 
transportation  that  the  pipeline  would 
be  authorized  to  provide  under  NGPA 
section  311? 

Answer.  Again,  as  ejqilained  above, 
an  interstate  pipeline  is  not  required  to 
agree  to  additional  transportation  under 
NGPA  section  311  because  it  chooses  to 
continue  its  Order  No.  234-B 
transportation.  A  pipeline,  including  an 
intrastate  pipeline,  is  required  by  the 
non-discriminatory  access  conditions  of 
Order  No.  436  to  provide  additional 
NGPA  section  311  transportation  only 
once  the  pipeline,  in  its  sole  discretion, 
has  already  begim  its  first  new  NGPA 
section  311  transportation  arrangement 
on  or  after  October  9, 1965. 

While  the  non-discriminatory  access 
conditions  will  not  apply  to  an  interstate 
pipeline  after  December  15, 1985,  if  by 
that  date  the  pipeline  has  ceased  (1)  all 
blanket  certificate  transportation  begun 
or  extended  during  the  period  October  9. 
1985.  to  December  15, 1985.  (2)  all  Order 
No.  234-B  transportation,  and  (3)  all 
NGPA  section  311  self-implementing 
transportation  commenced  on  or  after 
October  9, 1965,  the  rate  conditions  of 
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(  284.7  will  apply  to  all  Order  No.  319 
blanket  certificate  and  NGPA  section 
311  transportation  arrangements 
commenced  prior  to  October  9, 1985, 
that  are  still  in  effect  after  December  15, 
1985. 

Question.  If  an  interstate  pipeline 
ceases  all  Order  No.  234-B 
transportation  by  December  15, 1985. 
and  does  not  accept  a  new  blanket 
certificate  by  that  date,  will  the  pipeline 
be  required  under  the  oiten-access 
conditions  to  accept  requests  received 
after  December  15. 1985.  for  NGA 
section  7  transportation? 

Answer.  It  is  unclear  whether 
INGAA's  reference  to  s^^ction  7 
transportation  means  only  blanket 
certificate  transportation  or  all  section  7 
transportation,  including  that  under 
traditional  section  7  certificates.  In 
either  case,  however,  if  an  interstate 
pipeline  has  ceased  all  blanket 
certificate  transportation  other  than 
Order  No.  319  transportation  continued 
under  S  284.223(g)(1)  by  December  15, 
1985  and  has  not  applied  for  a  new 
blanket  certificate  by  that  date,  the 
interstate  pipeline  wdll  not  be  required 
after  December  15, 1985,  by  reason  of 
the  open-access  conditions  of  Order  No. 
436,  to  accept  service  requests  that 
require  utilization  of  either  blanket 
certificate  or  traditional  NGA  section  7 
authority.  Further,  in  such  cases,  the 
interstate  pipeline  will  not  be  required 
pursuant  to  the  open-access  conditions 
to  enter  into  new  transportation 
arrangements  after  December  15, 1985, 
even  if  the  interstate  pipeline  began  new 
blanket  certificate  transportation  during 
the  period  November  1, 1985,  to 
December  15, 1985.  That  is  because 
these  arrangements,  even  if  commenced 
solely  because  of  the  non-discriminatory 
access  conditions  in  S  284.233(g)(2], 
must  also  cease  on  December  15, 1985,  if 
the  interstate  pipeline  has  not  filed  for  a 
new  blanket  certificate.  As  explained 
above,  the  pipeline's  failure  to  apply  for 
a  new  certificate  will  result  in  the 
-extinction  of  the  pipeline's  authority 
under  its  old  certificate  to  provide  any 
blanket  certificate  transportation  except 
transportation  authorized  under  other 
terms  of  Order  No.  436  (including  Order 
No.  319  transportation  continued  under 
§  284.223(g)(1).) 

Question:  If  a  pipeline  enters  new 
blanket  certificate  transportation 
arrangements  after  December  15, 1985, 
may  it  ever  terminate  its  obligation  to 
provide  such  transportation? 

Answer.  Yes.  A  pipeline  may 
determine  that  it  will  not  accept  new 
transportation  requests  and  will  not 
agree  to  extensions  of  service  for  NGPA 
section  311  transportation  as  of  any 
given  time.  If  so,  however,  the  pipeline 


must  first  seek  to  surrender  its  blanket 
certificate  and  abandon  transportation 
thereunder  pursuant  to  S  157.18  of  the 
Commission's  Regulations.  See  50  FR 
42434  (1985).  A  pipeline's  obligation  to 
accept  new  transportation  requests  will 
cease  under  its  blanket  certificate  when 
it  receives  such  abandonment  approval. 
If  such  transportations  are  covered  by 
the  pre-granted  abandonment  under 
S  284.221(d),  the  blanket  certificate  must 
still  be  surrendered.  A  pipeline  may 
terminate  its  obligation  to  transport  gas 
under  NGPA  section  311,  as  long  as  it 
ceases  or  discontinues  all  such 
transportation,  except  transportation 
authorized  to  continue  under  8  284.105 
or  9  284.125,  on  a  non-discriminatory 
basis.  However,  the  undertaking 
thereafter  of  any  new  blanket  certificate 
or  NGPA  section  311  transportation  will 
cause  the  pipeline  to  again  become 
subject  to  the  non-discriminatory  access 
conditions.  Further,  as  explained  in 
Order  No.  436,*'  a  pipeline  may  not 
decide  that  it  will  provide  no  further 
self-implementing  blanket  certificate 
transportation  and  then  again  start 
accepting  new  customers  in  a  manner 
that  has  the  e^ect  of  discrimination 
against  shippers  that  sought 
transportation  during  the  pipeline's 
period  of  "retirement". 

Question.  Concerning  a  pipeline  that 
continues  an  NGPA  section  311 
transportation  arrangement  that  was 
commenced  prior  to  October  9, 1985,  (1) 
only  until  the  earlier  of  October  9, 1987, 
or  die  expiration  date  of  the  contractual 
primary  term  or  extension  period,  as 
applicable,  that  was  in  effect  on  October 
9, 1985,  or  (2)  after  the  expiration  date  of 
the  primary  term  or  extension  period 
that  was  in  effect  on  October  9, 1985; 
does  such  transportation  in  either  case 
make  the  pipeline  subject  to  the  non- 
discriminatory access  conditions  of 
Order  No.  438,  if  the  pipeline  has  not 
applied  for  a  blanket  certificate? 

Answer.  Regardless  of  whether  an 
interstate  pipeline  accepts  a  new 
blanket  certificate,  it  is  required  to 
provide  non-discriminatory  access  to 
NGPA  section  311  transportation  only  if 
it  undertakes  new  NGPA  section  311 
transportation  service  after  October  31, 
1985.  or  agrees  to  an  extension  of  an 
NGPA  section  311  arrangement  so  that 
transportation  will  continue  beyond  the 
expiration  of  the  primary  term  or 
extension  period  that  was  in  effect  on 
October  9, 1985. 

Question.  If  a  pipeline  commences 
new  NGPA  section  311  transportation 
after  October  31, 1985,  will  the  pipeline 
be  required,  pursuant  to  the  non- 


•■  so  FR  4240S.  42434  (October  IS.  1085). 


discriminatory  access  conditions  of 
Order  No.  436,  to  provide: 

(1)  NGPA  section  311  transportation 
for  other  shippers  seeking  service? 

Answer.  Yes,  on  a  non-discriminatory 
basis  subject  to  the  terms  and 
conditions  in  Order  No.  436. 

(2)  NGPA  section  311  transportation 
for  shippers  seeking  extensions  of  such 
service  that  was  commenced  prior  to 
October  9, 1965? 

Answer.  Yes,  on  a  non-discriminatory 
basis  subject  to  the  terms  and 
conditions  in  Order  No.  436. 

(3)  Blanket  certificate  transportation? 
Answer.  Not  by  reason  of  the  new 

non-discriminatory  access  condition 
applicable  to  new  NGPA  section  311 
transportation  service. 
'   Question.  If,  after  October  31. 1985,  an 
interstate  pipeline  enters  a  new  blanket 
certificate  arrangement  to  transport  gas 
under  {  284.222  on  behalf  of  another 
interstate  pipeline,  will  the  transporting 
interstate  pipeline  be  required,  by 
reason  of  such  transportation  and  the 
open-access  conditions  of  S9  284.8  and 
284.9,  to  provide 

(1)  NGPA  section  311  transportation 
under  Subpart  B  of  Part  284? 

Answer.  Not  by  reason  of  the 
transportation  on  behalf  of  an  interstate 
pipeline  tmder  9  284.222  and  the  non- 
discriminatory access  condition 
applicable  thereto.  However,  since  LDCs 
are  covered  by  the  blanket  certificate  as 
eligible  shippers,  the  question  of 
whether  a  pipeline  must  provide  the 
transportation  to  LDCs  under  section 
311  is  largely  irrelevant. 

(2)  Blanket  certificate  transportation 
under  9  284.222  for  interstate  pipelines 
that  request  extensions  of  service  that 
was  commenced  prior  to  October  9, 
1985,  under  the  provisions  of  previously 
effective  9  284.221? 

Answer.  Yes. 

(3)  Blanket  certificate  transportation 
under  9  284.223  for  shippers  other  than 
interstate  pipelines? 

Answer.  Yes. 

Question.  If,  after  October  31, 1985,  an 
interstate  pipeline  offers  to  provide 
NGPA  section  311  transportation  imder 
Subpart  B  of  Part  284  on  behalf  of  local 
distribution  companies  and  intrastate 
pipelines,  must  the  interstate  pipeline 
also  offer,  in  order  to  avoid  undue 
discrimination  against  customers  of 
other  classes  [e.g.,  end  users  that  are  not 
or  cannot  be  costrued  to  be  "intrastate 
pipelines"),  to  provide  blanket 
certificate  transportation  under  Subpart 
G  otPart  284? 

Answer.  No. 

Question.  Concerning  blanket 
certificate  and  NGPA  section  311 
transportation  arrangements  authorized 
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and  commenced  prior  to  October  9. 1985, 
where  the  contracts  for  such  service  are 
amended  on  or  after  October  9. 1985,  (1) 
to  allow  natural  gas  to  be  received  horn, 
or  delivered  to,  points  other  than  those 
permitted  under  the  contract  prior  to 
such  amendment,  or  (2)  to  allow 
additional  volumes  of  natural  gas  to  be 
transported:  will  such  amendments  to 
the  service  contract  remove  the 
transportation  arrangement  from  the 
scope  of  i  284.223(g]  or  S  284.105.  as 
applicable,  and  thus  cause  the 
transporting  pipeline  to  be  subject  to  the 
open-access  conditions  of  SS  284.8  and 
284.9? 

Answer.  Yes," 

Question.  Under  what  circumstances 
is  transportation  deemed  to  constitute 
agreement  by  an  interstate  pipeline  to 
offer  its  customers  the  right  to  reduce 
their  firm  sales  entitilements  and 
convert  such  entitlements  to  firm 
transportation  service? 

Answer.  If  an  interstate  pipeline  (1) 
commences  a  new  NGPA  section  311 
traitsportation  arrangement  under 
authority  of  9  284.102  or  i  284.243.  after 
February  15. 1986.  or  (2)  accepts  a 
blanket  certificate  issued  under 
§  284.221.  the  interstate  pipeline  is 
deemed  to  have  agreed  to  offer  its  firm 
sales  customers  the  contract  demand 
reduction  and  purchase-to- 
transportation  conversion  rights 
specified  in  {§  284.10(c)  and  (d). 
respectively.  The  change  in  dates  is 
accomplished  by  this  rehearing  order. 

A  transportation  "arrangement"  is  an 
agreement  providing  for  the 
transportation  of  natural  gas.  A 
transportation  arrangement  is 
"commenced"  when  a  pipeline  first 
takes  receipt  of  any  natural  gas 
porusant  to  the  transportation 
agreement.  A  "new"  transportation 
arrangement  is  a  transportation 
arrangement  under  which  the  initial  or 
primary  transportation  term  or  an 
extension  commences  on  or  after 
December  15. 1985. 

B.  Petition  for  Stay 

The  City  of  Willcox,  Arizona,  and  the 
Arizona  ^ectric  Power  Cooperative 
(Willcox)  request  that  the  Commission 
stay  the  effective  date  of  the  regulations 
promulgated  by  Order  No.  436  until  the 
day  after  the  Commission  issues  a 
rehearing  order  in  this  proceeding."  In 


"A  similar  ciarification  was  included  in  the 
Cotnimssion's  October  30. 1985  order  In  respoose  lo 
Panhandle  Eastern's  Pipe  Line  Company's  Request 
for  Clarification  filed  October  21. 1985. 

*■  Although  styled  as  a  molkia.  Willcox's  pleading 
is  treated  a*  a  petition  because  there  are  do  nmtions 
in  rulemakings.  18  CFR  Part  385. 


support  of  its  petition,  Willcox  contends 
that  it  will  be  irreparably  harmed  if  the 
final  rule  is  not  stayed  because  it  will  be 
unable  to  finalize  arrangements  for  the 
purchase,  transportation,  and  sale  of 
gas.  Willcox  is  particularly  concerned 
about  the  transportation  arrangement  It 
asserts  that  it  has  been  informed  by  its 
pipeline  supplier.  El  Paso  Natural  Gas 
Company  (El  Paso),  that  the  pipeline 
will  not  participate  in  the  Order  No.  436 
transportation  program.  Willcox  claims 
that,  if  the  Cooimission  ^ants  a  stay  it 
will  be  able  to  negotiate  the  purchase  of 
gas  with  a  producer  and  finalize  the 
arrangements  with  its  customer  before 
the  new  effective  date  of  the  regulations 
and  that  its  transportation  arrangements 
would  then  be  grandfathered  for  two 
years. 

Willcox'  petition  for  a  stay  is  denied. 
Section  70S  of  the  Administrative 
Procedure  Act  authorizes  the 
Commission  to  postpone  the  effective 
date  of  action  taken  when  it  finds  that 
justice  so  requires.  The  Commission  is 
imable  to  make  that  finding  here.  First, 
the  Commission  does  not  believe  that 
staying  the  effectiveness  of  .Order  No. 
436  would  be  in  the  public  interest.  As 
the  Commission  has  indicated  in  this 
order,  the  final  rule  will  benefit 
consumers  by  stimulating  competition  in 
natural  gas  markets.  Second.  Willcox 
has  not  demonstrated  that 
implementation  of  the  regulations  will 
cause  it  imminent  irreparable  harm. 
Willcox's  allegation  that  it  will  not  be 
able  to  secure  a  new  customer  is 
unsustantiated.  Moreover,  even  if  the 
allegation  is  true,  it  would  not  constitute 
irreparable  harm.  The  regulations  do  not 
deprive  the  customer  or  service 
available  under  the  Natural  Gas  Act 
The  new  program  provides  alternative 
means  by  which  natural  gas  service  may 
be  supplied. 

IX.  Ciianges  to  the  Regulations 

As  discussed  above  in  this  order,  the 
following  revisions  to  the  regulations 
promulgated  in  Order  No.  436. 

A.  Notice  of  Filing  of  Application  in 
§2.77 

The  Commission  received  numerous 
comments  that  argue  that  the  51-day 
notice  period  provided  for  abandonment 
and  certificate  applications  under  §  2.77 
is  too  short  to  afford  them  sufficient 
opportunity  to  review  the  application 
and  to  file  comments.  In  this  order,  the 
Commission  clarifies  that  it  intended 
that  the  15-day  period  begin  after 
publication  of  the  notice  of  the 
application  in  the  Federal  Ragister.  The 
amendment  to  the  regulation  reflects 
that  clarification  of  its  general  policy. 


B.  Report  to  the  Cowavssion  of  Change 
in  Discount  Rate  Utthr  § 2a4.7fdt(SMiv) 

Under  §  284.7(d](5)(iv],  d  pipeline  is 
required  to  fUe  within  45  days  of  the 
close  of  the  billing  period  any  change  in 
its  discount  rate  under  S  284.7  Several 
applicants  argue  that  45  days  does  not 
provide  them  with  timely  notice.  The 
Commission  agrees  with  the  applicants 
and  IS  changing  the  requirement  to  15 
days.  • 

C.  Rate  Adjustment  Under  §2&4.10fgJ 

The  Commission  is  eliminating  the 
requirement  of  S  284.10(g)  that  the 
pipeline  file  a  change  to  rates  every  time 
there  is  a  change  in  the  customer's  firm 
sales  entitlement.  Under  9  284.7,  a 
pipeline  that  provides  transportation 
under  Subparts  B,  G,  and  H  is  required 
to  file  a  rate  for  such  transportation.  The 
Commission  believes  that  the  initiel 
fiUng  under  9  284.7  is  sufficient.  Of 
course,  pieplines  may  file  subsequent 
rate  changes  at  their  discretion. 

D.  Requiring  Interstate  Pipeline  to  Keep 
a  Log  of  Requests  for  TYansportation 

The  Commission  is  amending  its 
regulations  to  require  interstate 
pipelines  that  transport  under  Subparts 
B,  G,  or  H  to  keep  a  log  of  all 
transportatitm  requests.  This  log  is 
intended  to  provided  interested  persons 
with  the  information  they  need  to     ' 
determine  whether  the  pipeline  is 
operating  an  a  non-discriminatory  basis. 
The  log  is  to  be  kept  available  for  public 
inspection  at  the  company's  corporation 
headquarters  during  die  company's 
normal  business  hours. 

The  pipeline  is  required  to  begin 
keeping  the  log  within  30  days  after  it 
begins  to  transport  under  the 
Commission's  programs.  The  log  must 
show  the  date  of  the  transportation 
request  the  name  of  the  person 
requesting  the  transportation,  and  the 
volume  of  gas  to  be  transported. 

The  Commission  believes  that  this 
requirement  is  consistent  with  the 
purposes  of  its  new  transportation 
program  and  its  responsibilities  under 
the  NGA  and  that  it  is  not  unduly 
burdensome.  Pipelines  already  keep  this 
information  in  the  normal  course  of 
business.  Furthermore,  the  benefit  to 
interested  persons  to  provide  them  with 
this  type  of  information  that  is  available 
only  to  the  pipeline  outweighs  the 
inconvenience  to  the  pipeline.  Moreover, 
the  Commission  is  also  interested  in  the 
information  in  the  log  and  may  request 
that  the  pipeline  provide  the 
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CommissioB  with  data  from  it  for 
information  purposes.** 

E.  Filing  by  Intrastate  Pipelines  of  Their 
Operating  Conditions 

The  Commission  is  adding  a  new 
paragraph  (e]  to  8  284.123  to  require  an 
interstate  pipeline  that  participates  in 
the  Commission's  transportation 
program  to  file  a  one-time  statement 
that  describes  how  it  will  operate  under 
the  program.  This  statement  should 
contain  the  pipeline's  conditions, 
including  quality  standards  and 
financial  viability  of  the  shipper.  The 
pipeline  is  required  to  file  any 
amendments  to  this  statement  within  30 
days  of  commencement  of  the  change.  If 
a  pipeline  has  already  elected  to 
participate  in  the  program,  the  filing  is 
due  no  later  than  Feburary,  1, 1985.  If  a 
pipeline  decides  to  transport  under  the 
new  program  in  the  future,  it  must  file 
the  statement  within  30  days  of 
commencement  of  the  new  service. 

F.  Changes  to  the  Commission 's 
Delegations  of  Authority 

The  Commission  is  amending  its 
regulations  in  §  375.307  in  order  to 
authorize  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  to 
pass  on  uncontested  applications  for 
blanket  certificates  by  Hinshaw 
pipelines  and  LDCs  served  by  interstate 
pipelines.  At  the  same  time,  ihe 
Commission  is  consolidating  redundant 
sections  relating  to  the  Director's 
delegated  authority  to  pass  on 
uncontested  blanket  certificate 
applications. 

G.  Notice  ofLDC  By-Pass 

The  Commission  is  amending  its 
regulations  relating  to  new  service 
provided  under  either  section  311  of  the 
NGPA  or  under  the  optional  expedited 
certificate  procedures  in  Order  No.  436 
to  assure  that  LDCs  and  their 
apprporiate  state  regulatory  agencies 
are  notified  in  writing  prior  to  the 
commencement  of  such  services  to  a 
customer  that  is  located  in  the  service 
area  of  the  LX)C.  See,  new  \  § 
284.106(a)(4),  284.126(a](6],  and 
157.102(b)(iv). 

H.  Phase-In  Schedule  of  CD  Reduction/ 
Conversion  Condition 

The  Commission  is  revising  §  284.10, 
the  CD  reduction/conversion  condition, 
in  three  respects. 

First,  §  284.10(a]  is  modified  to  allow 
new  transportation  arrangements  under 


**  Consistent  with  its  findings  in  Order  No.  436, 
the  Commission  believes  these  changes  will  not 
have  a  signiricant  economic  impact  on  a  substantial 
number  of  smatl  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  S  \iS.C.  eoi-S12  (1982). 


section  311  of  the  NGPA  to  be 
commenced  or  continued  Ua  a 
transitional  period  through  February  15, 
1986.  withoat  triggering  ttie  CD 
reduction/convnsion  conditions.  The 
purpose  of  this  diange  is  to  extend 
throu^  the  major  portion  of  the  1985- 
1986  winter  heating  season  the 
transition  period  intended  by  Order  No. 
436.  This  transition  period  is  intended  to 
permit  different  segments  of  the  industry 
to  adjnst  their  commercial  arrangements 
to  take  advantage  of  the  new 
opportimities  under  Order  No.  438, 
wdtiiont  unduly  disrupting  transportation 
during  the  winter  heating  season. 

Because  the  bulk  of  self-help 
transportation  services  are  those 
implemented  under  section  311  and 
because  Order  No.  436  provides 
pipelines  new  flexibility  to  provide 
section  311  services  to  local  distribution 
systems  for  both  system  supply  and 
direct  end-uses,  the  change  to 
§  284.10(a)  would  extend  the  CD 
reduction/conversion  "trigger"  date  for 
new  section  311  arrangements  from 
December  15, 1985,  to  February  15, 1988. 
However,  all  other  Order  No.  436 
conditions  applicable  to  such  311 
services,  such  as  the  non-discriminatory 
access  conditon,  would  continue  to 
apply  as  required  by  Order  No.  436. 

Under  this  change,  all  segments  of  the 
industry  more  readily  will  be  able  to 
adjust  their  commercial  relationships, 
while  at  the  same  time  meeting  Order 
No.  436's  overall  goal  of  permitting 
pipelines  and  their  customers  to 
maximize  the  movement  of  gas  on  a 
non-discriminatory  basis  in  response  to 
competitive  conditions. 

Second.  S  284.10(c)(2)  is  modified  to 
establish  more  certain  notice  deadlines 
and  effective  dates  for  customers  to 
exercise  their  CD  reduction  options. 
Under  9  284.10(c)(1).  the  "trigger"  date 
for  the  availabihty  of  the  CD  reduction 
option  is  the  date  the  pipeline  first 
commences  or  continues  a  new  section 
311  arrangement  after  February  15, 1986, 
or  accepts  a  new  blanket  certificate. 
Section  284.10(c)(2),  as  modified,  would 
require  that,  unless  the  pipeline  agrees 
otherwise,  a  customer  wisliing  to 
exercise  its  CD  reduction  option  the  first 
year  it  is  available,  must  give  the 
pipeline  written  notice  of  the  level  of  its 
first  year  reduction  not  later  than  45 
days  following  the  "trigger"  date 
established  under  9  284.10(a).  This  45- 
day  notice  requirement  is  only 
applicable  to  firm  sales  customers  in  the 
first  year  the  CD  reduction  option  is 
available.  Because  9  284.10(c)(l] 
establishes  a  single  date  for  first  year 
reductions  to  take  effect,  the  45-day 
notice  requirement  is  intended  to 


provide  castomsfs  edeqnate  time  to 
decide  their  first  i 
under  |  284.10L 

hi  addition.  9  284.10(cX2)  i 
that,  in  the  first  year,  all  socfa  customer 
redoctioDS  take  effect  150  days 
fdlowing  the  ck>se  of  the  required  45- 
day  cBstomer  notice  period.  This  wiU 
assure  that  all  customers  enjoy  the  same 
45-day  period  to  make  their  CD 
reductioB  electioDS.  and  that  all  sodi  CO 
reduction  elections  will  take  effect  on 
the  saaM  day  tlie  first  year.  The 
Commission  intends  this  modification  to 
provide  pipeline*  and  their  customers 
with  die  certainty  and  predictabihty 
necessary  to  plan  dieir  first  service 
agreement  modificati<ms  and  tariff 
filings  under  Order  Na  436i 

In  sobseqnent  years,  1 284.10(cK2)  is 
modified  to  permit  a  pipeline  to 
estabUsh  a  sin^  effective  date  for  aD 
CD  reductions  to  take  effect  as  long  as 
the  pipeline  provides  its  customers  with 
180  days  written  notice  prior  to  such 
date.  "Iliis  change  would  permit 
pipelines  the  flexibility  to  change  the 
effective  date  for  CD  reductions  in 
subsequent  years,  as  long  as  the 
changed  effective  date  is  no  later  than 
the  **aimiversary"  date  of  their 
customers'  last  such  reduction,  and  as 
long  as  their  customers  are  provided 
prior  notice  of  the  changed  effective 
date.  In  this  way,  a  pipeline  may  choose 
to  require  that  aSL  CD  reductions  take 
effect  on  a  single  date,  and  customers 
will  be  assured  that  such  effective  date 
is  no  later  than  12  months  following  the 
effective  date  of  their  last  such 
reductions. 

Third,  in  response  to  rehearing 
requests  ccmceming  the  abiUty  of 
pipelines  and  their  customers  to  adjust 
to  the  CD  reduction  and  conversion 
options  during  an  orderly  transition 
period.  9  284.10(c)  and  9  284.10(d)  are 
modified  to  extend  the  4-year  phase-in 
schedule  for  such  options  to  5-years. 
This  modification  would  also  clarify  that 
the  phase-in  schedule  runs  for  the  five- 
year  period  beginning  when  the  pipeline 
first  commences  or  continues  a  new 
section  311  arrangement  afier  February 
15, 1986.  or  accepts  a  new  blanket 
certificate.  Finally,  the  modification 
would  clarify  that  the  reduction/ 
conversion  options  are  cumulative;  that 
is,  any  customer  that  does  not  elect  to 
reduce  or  convert  its  firm  sales 
entitlements  in  the  full  amount  in  any 
given  year,  may  in  subsequent  years 
reduce  or  convert  the  full,  cumulative 
amount  eligible  to  be  reduced  or 
converted  in  that  and  all  previous  years. 
The  cumulative  nature  of  the  CD 
reduction/conversion  option  is  intended 
to  assure  firm  sales  customers  maximum 
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choices  for  transportation  services 
regardless  of  whether  they  choose  to 
exercise  those  options  to  their  full 
extent  from  year  to  year. 

Thus,  under  the  revised  5-year  phase- 
in  schedule,  subject  to  the  notice  and 
effective  date  requirements  in  §  284.10 
(c)(2)  and  (d)(2).  a  customer  would  be 
permitted  to  convert/reduce  up  to  15 
percent  during  the  first  year,  up  to  30 
percent  the  second  year,  up  to  50 
percent  the  third  year,  up  to  75  percent 
the  fourth  y^ar,  and  up  to  100  percent 
the  fifth  year  and  thereafter. 

The  purpose  of  this  more  gradual,  5- 
year  phase-in  schedule  is  intended  to 
enable  pipelines  to  accommodate  their 
customers'  CD  adjustments  in  a  more 
orderly  and  smooth  manner.  Pipelines 
and  their  customers  will  benefit  from  a 
more  gradual  program  to  the  extent  it 
ensures  a  more  predictable  transition 
and  mitigates  potential  cost-shifting."^ 

/.  Change  in  Transition  Date 

Under  the  old  transitional  provisions, 
the  authorization  for  certain 
transportation  under  §  157.209(e)(1) 
ceased  on  December  15. 1985  unless  the 
pipeline  files  for  a  blanket  certificate 
under  §  284.221  before  that  date.  Since 
December  15  is  a  Sunday,  the 
Commission  extends  this  date  to  11:59 
p.m.  on  December  16, 1985  to  permit 
pipelines  and  their  customers  an 
additional  working  day  to  adjust  their 
commercial  arrangements  in  light  of  the 
changes  made  by  this  order.** 


"Generally,  a  rule  becomes  effective  not  less 
than  30  days  after  it  is  published  in  the  Fadaral 
Resister.  A  rule  may  become  effective  sooner  if  it  is 
an  interpretive  rule  or  policy  statement  if  it  relieves 
a  restriction  or  grants  an  exemptioa  or  if  the  agency 
fifids  there  is  good  cause  to  do  so.  S  U.S.C.  553(d) 
(1962). 

The  Commission  finds  good  cause  to  make  the 
changes  to  H  284.10(a)  and  284.223(g)(3)(i)  effective 
upon  issuance.  Section  284.10(a)  originally  vested 
rights  In  pipeline's  sales  customers  to  reduce  or 
convert  the  level  of  those  customers'  firm  sales 
entitlements,  if  their  pipeline  is  providing  new 
transportation  service  after  December  15. 1985.  The 
revisions  lo  |  284.10(a)  postpone  the  dale  on  which 
these  rights  may  vest  until  after  the  winter  heating 
season  and  avoids  the  uncertainty  in  the  gas 
industry  that  may  have  been  likely  under  the  old 
rules.  In  addition,  this  change  can  be  effective 
immediately  without  affecting  any  ongoing 
transactions  or  contractual  arrangements,  because 
customers  cotild  not  have  exercised  any  reduction 
or  conversion  rights  under  the  old  rules  until 
February  1. 1985.  as  a  practical  matter.  See  note  96. 
infra. 

"The  Commission  finds  good  cause  under  the 
Administrative  Procedure  Act.  5  U.S.C.  553(d)  (1982) 
to  extend  this  date  lo  11:59  p.m.  on  December  1& 
1985,  to  permit  pipelines  and  their  customers  an 
additional  working  day  to  adjust  their  commercial 
arrangements  in  light  of  the  changes  made  by  this 
order  by  amending  }  284.223(g)(3)(i).  In  addition, 
this  minor  change  in  the  regulations  primarily 
relieves  a  restriction  on  pipelines  and  their 
customers  by  permitting  transportation  authority  lo 
continue  one  additional  day. 


X.  EfFactive  Data  and  Paperworii 
ReductioD  Act  Statement 

The  changes  to  the  Commission's 
regulations  contained  in  this  order  are 
effective  January  22, 1966,  unless 
otherwise  stated  in  this  order.  The 
effectiveness  of  new  data  collection 
provisions  are  subject  to  approval  by 
the  Office  of  Management  and  Budget. 

The  new  information  collection  and 
retention  provisions  in  this  order  will  be 
submitted  to  the  OfBce  of  Management 
and  Budget  (OMB)  for  its  approval 
under  the  Paperwork  Reduction  Act,  44 
U.S.C  3501-3502  (1982)  and  OMB's 
regulations.  5  CFR  1320.12  (1984). 
Interested  persons  can  obtain 
information  on  these  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
2042a  (Attention:  Ellen  Brown.  (202) 
357-8272).  Comments  on  these  provision 
can  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB 
(Attention:  Desk  Officer  for  the  Federal 
Regulatory  Commission). 

XL  Commission  Order 

Zfi  consideration  of  the  foregoing,  the 
Commission: 

A.  Denies  in  part  the  applications  for 
rehearing  of  Orider  No.  436,  as  specified 
in  this  order, 

B.  Grants  in  part  the  applications  for 
rehearing  of  Order  No.  436,  as  specified 
in  this  order,  and  amends  accordingly 
Chapter  1.  Tide  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below, 
effective  January  22, 1986.  unless  made 
effectiv.e  immediately  as  stated  in  this 
order; 

C.  Denies  the  petition  for  stay  of 
Order  No.  436  filed  by  the  City  of 
Willcox,  Arizona  and  the  Arizona 
Electric  Power  Cooperative. 

By  the  Commission.  Chairman  O'Connor 
concurred  in  part  and  dissented  in  part. 
Commission  Stalon  concurred  in  part  and 
dissented  in  part  and  will  have  a  separate 
statement  to  be  issued  later. 
Kenneth  F.  Plumb, 
Secretary. 

PART  2--[  AMENDED] 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Oi^anization  Act.  42  U.S.C.  7101-7352  (1982): 
Exec.  Order  No.  12.009.  3  CFR  142  (1978): 
Federal  Power  Act.  16  U.S.C.  791a-e28c 
(1982):  Natural  Gas  Act.  15  U.S.C.  717-717w 
(1982);  Natural  Gas  Policy  Act  of  197a  15 
U.S.C.  3301-3432  (1982);  Public  UHlity 
Regulatory  Policies  Act  of  1978. 16  U.S.C. 
2601-2645  (1982):  and  the  National 
Environmental  Policy  Act  16  U.S.C.  4321- 
4381  (1978).  unless  otherwise  indicated. 


2.  In  S  2.77,  paragraph  (b)(1)  is  revised 
to  read  as  follows: 

§  2.77   PoUcy  on  expacNte  producer 


(b)  Procedures. 

(1)  Applications  will  be  noticed 
promptly  and  a  period  not  to  exceedlS 
days  after  publication  of  the  notice  in 
the  Federal  Register  will  be  provided  for 
comments  or  interventions. 


PART  157-4AMENDED] 

3.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982):  Natural  Gas  Policy  Act  of  197a 
15  U.S.C  3301-3432  (1982);  Department  of 
Energy  Organization  Act.  42  U.S.C.  7101-7352 
(1982):  Executive  Order  No.  12,009.  3  CFR  142 
(1978). 

4.  In  §  157.102,  paragraph  (b)(l)(iv)  is 
revised  to  read  as  follows: 

§  157.102    Contents  of  application  and 


(b)  Specific  contents.  (1)  Any 
application  imder  this  subpart  must 
contain: 


(iv)  If  the  proposed  new  service  would 
be  provided  to  a  customer  that  is 
located  in  the  service  area  of  a  local 
distribution  company,  a  statement  that 
the  applicant  has  served  a  copy  of  this 
application  on  that  local  distribution 
company  and  the  local  distribution 
companmy's  appropriate  state 
regulatory  agency: 


PART  284— (AMENDED] 

5.  The  authority  citation  for  Part  284    ' 
continues  to  read  as  follows 

Authority:  Natural  Gas  Act.  15  U.S.C  717- 
717w  (1982);  Natural  Gas  Policy  Act  of  197a 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  Organization  Act.  42  U.S.C.  7101-7352 
(1982):  Executive  Order  No.  12,009.  3  CFR  142 
(1978). 

S  284.7    (Amended] 

6.  In  §  284.7(d)(5)(iv),  the  number  "45" 
is  removed  and  the  number  "15"  is 
added  in  lieu  thereof. 

7.  In  S  284.10  paragraph  (g)  is 
removed,  and  paragraphs  (a),  (c)(1), 
(c)(2).  (c)(3).  (d)(1).  (d)(3).  and  (e)  are 
revised  to  read  as  follows: 

92S4.10    ReductkMte  in  ftrm  sales 
entltlementa  and  conversions  to  firm 
tranaportatloa 

(a)  Agreement  to  offer  reduction  and 
conversion  options.  An  interstate 
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pipeline  is  deemed  to  have  agreed  to 
offer  its  firm  sales  customers  the  options 
set  out  in  paragraphs  (c)  and  (d)  of  this 
section,  if  it: 

(1)  Commences  or  continues  a  new 
transportation  arrangement  under 
authority  of  i  284.102  or  S  284.243  of  this 
chapter  after  February  15, 1988;  or 

(2)  Accepts  a  certiHcate  issued  under 
S  284.221  of  this  chapter. 

(c)  Cation  to  reduce  certain  firm 
purchase  obligations — (1)  Customer 
option.  An  interstate  pipeline  subject  to 
this  section  agrees  to  offer,  and  is 
deemed  to  offer,  every  firm  sales 
customer  the  option  to  reduce  the  level 
of  the  customer's  firm  sales  entitlements 
under  any  eligible  firm  sales  service 
agreement  with  that  pipeline. 

(2)  Notice  by  Customer — (i)  Initial 
year.  (A)  Unless  the  pipeline  agrees 
othervsrise,  a  customer  of  a  pipeline  that 
wishes  to  exercise  its  option  under  this 
paragraph  during  the  first  twelve-mcHith 
period  after  the  pipeline  becomes 
subject  to  this  section  must  provide  the 
pipeline  written  notice  of  the  level  of 
any  first  year  reduction  not  later  than  45 
days  following  the  date  the  pipeline 
becomes  subject  to  the  provisions  of  this 
section. 

(B)  Such  reductions  will  take  effect 
150  days  following  the  close  of  the  45- 
day  period  provided  in  paragraph 
(c)(2)(i)(A)  of  this  section. 

(ii)  Subsequent  years.  (A)  During  each 
twelve-month  period  after  the  date  on 
which  customer  reductions  took  effect 
under  paragraph  (c)(2)(i)(B)  of  this 
section,  the  pipeline  may  establish  a 
single  effective  date  for  later  reductions 
in  accordance  with  paragraph  (c)(3)  of 
this  section,  provided: 

(1)  The  pipeline  provides  its  firm  sales 
customers  180  days  written  notice  prior 
to  such  a  date;  and 

(2)  Such  date  is  not  later  than  the  date 
such  reductions  took  effect  in  the 
previous  year. 

(B)  Unless  the  pipeline  agrees 
otherwise,  a  customer  of  a  pipeline  that 
wishes  to  exercise  its  option  under  this 
paragraph  must  provide  the  pipeline 
written  notice  of  the  level  of  the 
reduction  not  later  than  150  days  before 
the  effective  date. 

(3)  Leve/  of  reduction,  (i)  A  customer 
of  a  pipeline  subject  to  this  section  may 
elect  to  reduce  the  level  of  its  existing 
firm  sales  entitlements  under  any 
eligible  firm  sales  service  agreement 
with  that  pii>eline,  in  accordance  with 
the  following  schedule: 

(A)  During  the  first  "twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  15  percent 
of  the  level  of  its  firm  sales  entitlements 


in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline; 

(B)  During  the  second  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  30  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline: 

(C)  During  the  third  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  50  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline; 

(D)  During  the  fourth  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  75  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
%vith  that  pipeline;  and 

(E)  Beginning  the  fifth  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  100  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline: 

(ii)  A  pipeline  subject  to  this  section 
may,  at  any  time,  permit  a  firm  sales 
customer  to  reduce  its  firm  sales 
entitlements  by  more  than  the  amoiuit 
provided  in  the  schedule  in  paragraph 
(c)(3)(i)  of  this  section. 
•        *        •        •        * 

(d)  Option  to  convert  to  firm 
transportation. — (1)  Customer  option. 
An  interstate  pipeline  subject  to  this 
section  agrees  to  offer,  and  is  deemed  to 
offer,  every  firm  sales  customer  the 
option,  under  this  paragraph,  to  convert 
a  portion  of  its  firm  sales  entitlements 
under  any  eligible  firm  sales  service 
agreement  to  a  volumetrically  equal 
amount  of  firm  transportation  service. 


(3)  Level  of  Conversion,  (i)  A  customer 
of  a  pipeline  subject  to  this  section  may 
convert  to  firm  transportation  its 
existing  firm  sales  entitlements  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline,  in  accordance  with 
the  following  schedule: 

(A)  During  the  first  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  15  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 


becomes  sul^ct  to  this  section,  under 
any  eligible  fmn  sales  service  agreement 
with  that  pipehne; 

(B)  During  the  second  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  30  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline; 

(C)  During  the  third  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  50  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  sectitMi,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline; 

(D)  During  the  fourth  twelve-month 
period  after  the  pipeline  first  becomes 
subject  to  this  section,  up  to  75  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipdine  first 
becomes  subject  to  this  section,  onder 
any  eligible  firm  sales  service  agreement 
with  that  pipeline;  and 

(E)  Beginning  the  fifth  twelve-montti 
period  after  the  pipeline  first  becomes 
subject  to  tins  secticm.  up  to  100  percent 
of  the  level  of  its  firm  sales  entitlements 
in  existence  on  the  date  the  pipeline  first 
becomes  subject  to  this  section,  under 
any  eligible  firm  sales  service  agreement 
with  that  pipeline. 

(ii)  A  pipeline  subject  to  this  secticm 
may,  at  any  time,  permit  a  firm  sales 
customer  to  convert  to  firm 
transportation  by  more  than  the  amount 
provided  in  the  schedule  in  paragraph 
(d)(3](i)  of  this  section. 


(e)  Limitation.  Reductions  of  firm 
sales  entitlements  under  paragra|ifa  (c) 
of  this  section  and  conversions  of  firm 
sales  entitlements  under  paragraph  (d) 
of  this  section  may  not,  in  combination, 
without  the  consent  of  the  pipeline, 
affect  more  than  15  percent  of  a 
customer's  eligible  firm  sales 
entitlements  during  the  first  12-month 
period  subsequent  to  the  date  on  wfaidi 
customer  reductions  took  effect  under 
paragraph  (c)(2](i)(A)  of  this  section: 
more  than  30  percent  during  the  second 
12-month  period  subsequent  to  such 
date;  more  than  50  percent  during  the 
third  12-month  period  subsequent  to 
such  date;  more  than  75  percent  during, 
the  fourth  12-month  period  subsequent 
to  such  date;  or  more  than  100  percent 
after  the  fourth  12-month  period 
subsequent  to  such  date. 
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PART  284-CERTAIN  SAi.ES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  ACT  AND 
THE  NATURAL  GAS  POLICY  ACT  OF 
1978  AND  RELATED  AUTHORITIES 

&  The  table  of  contents  for  Part  284  is 
amended  by  adding  under  Subpart  A  a 
new  §  284.13  to  read  as  follows: 

Subpart  A— Qenerai  Provision  and 
Condttions 

*        •        ♦        •        •  ■  •    '  ■ 
284.13    Recordkeeping  requirement. 

9.  Part  284  is  amended  by  adding  new 
§  284.13  to  read  as  follows: 

9284.13    nacordk— p)ng  rsqulfment 

(a)  Within  30  days  after 
commencement  of  any  transportation 
arrangement  under  Subpart  B,  G,  or  H  of 
this  part  the  interstate  pipeline  that 
provides  such  service  must  keep  a  log  of 
the  request  for  such  service /that,  at  a 
minimum,  includes: 

(1)  The  date  of  the  request; 

(2)  The  name  of  the  person  requesting 
transportation;  and 

(3)  The  volume  of  gas  to  be 
transported. 

(b)  The  log  required  under  this  section 
must  be  available  for  pubhc  inspection 
at  the  company's  corporate 
headquarters  during  the  company's 
normal  business  hours. 

10.  In  §  284.106,  a  new  paragraph 
(a)(4)  is  added  to  read  as  follows: 

§  284.106    Reporting  rtquirmnents. 

(a)  *  *  * 

(4)  If  such  transportation  is  provided 
to  a  customer  that  is  located  in  the 
service  area  of  a  local  distribution 
company,  a  statement  that  the  interstate 
pipeline  has  notiHed  the  local 
distribution  company  and  the  local 
distribution  company's  appropriate 
regulatory  agency  in  writing  of  th^ 
proposed  transportation  prior  to 
comments. 
***** 

11.  In  S  284.123,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§284.123    Rates  and  chargM. 

(e)  Filing  requirements. — (1)  General 
rule.  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  within  30  days  of 
commencement  of  new  service,  any 
intrastate  pipehne  that  engages  in 
transportation  arrangements  under  this 
subpart  must  file  with  the  Commission  a 
one-time  statement  that  describes  how 
the  pipeline  will  engage  in  these 
transportation  arrangements,  including 
operating  conditions,  such  as.  quality 


standards  and  financial  viability  of  the 
shipper.  If  the  pipeline  changes  its 
operations  under  this  subpart,  it  must 
amend  the  statement  and  file  such 
amendments  not  later  than  30  days  after 
commencement  of  the  change  in 
operations. 

(2)  Exception.  Any  intrastate  pipeline 
that  engages  in  transportation 
arrangements  authorized  under  this 
subpart  before  December  15, 1985,  must 
file  the  statement  described  in 
paragraph  (e)(1)  not  later  than  February 
1, 1985.  Any  amendments  to  this 
statement  must  be  filed  in  accordance 
with  paragraph  (e)(1). 

12.  In  9  284.126,  a  neAr  paragraph 
(a)(e)  is  added  to  read  as  follows: 

§264.126    Reporting  raquiraments. 

(a)  *  •  * 

(6)  If  such  transportation  is  provided 
to  a  customer  that  is  located  in  the 
service  area  of  a  local  distribution 
company,  a  statement  that  the  intrastate 
pipeline  has  notified  the  local 
distribution  company  and  the  local 
distribution  company's  appropriate  state 
regulatory  agency  in  writing  of  the 
proposed  transportation  prior  to 
commencement 
*        *        *        *        « 

13.  In  S  284.223,  paragraph  (g)(3)  is 
revised  to  read  as  follows: 

§284.223    Transportation  by  Interstate 
pipaHnas  on  bohaH  of  sMppers  other  tttan 
Intarsteta  pipailnaa. 

***** 

(g)  Transitional  rule  for 
transportation  arrangements 

(3)  Authorization  for  transportation 
service  under  paragraph  (g)(2)  of  this 
section; 

(i)  Ceases  at  11:59  p.m.  December  16, 
1965,  unless  the  pipeline  files  for  a 
blanket  certificate  under  §  284.221 
before  that  time;  and 

(ii)  Is  subject  to  compliance  with  the 
requirements  of  S  284.8(b).  or  §  284.9(b), 
as  appropriate  and  §  284.7. 


PART  375— [AMENDED] 

14.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act  42  U.S.C.  7101-7352  (1982). 
Executive  Order  12009.  3  CFR.  142  (1978); 
Administrative  Procedure  Act  5  U.S.C.  553 
(1982). 

§375.307    [AnwndMl] 

15.  Section  375.307(a)(7)  is  amended 
by  removing  the  term  "§  284.222,"  and 
inserting  in  lieu  thereof  the  term 

"5  284.224."         J 


16.  Section  375.307(a)(15)  is  amended 
by  removing  the  phrase  "Subpart  G  of 
Part  284  and"  before  the  term  "Subpart  F 
of  Part  157." 

17.  In  {  375.307,  paragraph  (wj  is 
removed. 

Appendix  A 

Note. — Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 

In  the  Matter  of:  WAK-t-000— Request  for 
Rehearing 

Mobil  Oil  Exploration  and  Producing 

Southeast  Inc's . » 001 

Hadson  Gas  Systems,  Inc ....»._ 002 

Orange  and  Rockland  Utilities ...... 007 

Bridgeline  Gas  Distribution  Company 006 

Michigan  Consolidated  Gas  Company 009 

CP  National  Corporation's Oil 

Oklahoma  Natural  Gas  Company,  Divi- 
sion   of    ONEOK    Inc.,    and    ONG 

Transmission  Company 012 

Mobil  Gas  Service  Corporation.  Missis- 
sippi   Valley    Gas    Company,    and 
Clarke-Mobile  Counties  Gas  District ....  013 
Public  Service  Electric  and  Gas  Compa- 
ny  — „ „ 014 

Pacific  Gas  and  Electric  Company ....  015 

Illinois  Commerce  Commission 016 

Frito-Lay,  Inc „ 017 

Monetery  Pipeline  Company ..... .. 018 

Louisiana  State  Gas  Corporation 019 

Fertilizer  Institute 020 

Northern  Natural  Gas  Company 021 

National  Fuel  Gas  Supply  Corporation 022 

Peoples  Gas  and  Light  and  Coke  Com- 
pany and  North  Shore  Gas  Company ...  023 
Southern    Indiana    Gas    and    Electric 

Company _ „ 024 

Elizabethtown  Gas  Company » 025 

Foothills  Pipe  Lines 026 

Westcoast  Transmission  Company  Lim- 
ited  „ 027 

Pan-Alberta  Gas  Ltd 028 

Southern  Natural  Gas  Company 029 

Indicated  Producers 030 

Mississippi  River  Transmission  Corpo- 
ration  „  031 

Natural    Gas    Pipeline    Company    of 

America „ 032 

Valero  Transmission  Company 033 

Interstate  Natiu-al  Gas  Association  of 

America 034 

Public  Utilities  Commission  of  the  State 

of  California 035 

Baltimore  Gas  and  Electric  Company 036 

Panhandle  Producer  and  Royalty 
Owners  Association  and  Independent 
Petroleum  Association   of  Mountain 

States „ 037 

Kansas  Power  and  Light  Company 038 

Tenngasco  Corporation 040 

Corpus  Christi  Gas  Gathering.  Inc 041 

Consumers  Power  Company  and  Michi- 
gan Gas  Storage  Company „.  042 

Hadson  Gas  Systems.  Inc _ „ 043 

Mesa  Petroleum  Company 044 

Iowa  State  Commerce  Commission 045 

Laclede  Gas  Company _ 046 

Pacific  Gas  Transmission  Company 048 
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Minnesota  Department  of  Public  Serv- 
ice and  the  Energy  Issues  Interven- 
tion OfHce  of  the  Minnesota  Depart- 
ment of  Public  Service „ 049 

Florida  Gas  Transmission  Company 050 

Northwest  Natural  Gas  Company 051 

Houston  Pipe  Line  Company 052 

Transwestem  Pipeline  Company „  053 

Columbia  Gas  Transmission  Corpora- 
tion   054 

ANR  Pipeline  Company „ 055 

Columbia  Gas  Distribution  Companies ....  056 

Northern  Illinois  Gas  Company. ~. 057 

Coastal  Oil  and  Gas  Corporation 058 

Tenngasco  Corporation 059 

Tenneco  Oil  Company 060 

Tennessee  Gas  Pipeline  Company,  Divi- 
sion of  Tenneco 061 

The  Brooklyn  Union  Gas  Company 062 

Alabama-Tennessee  Natural  Gaa  Com- 
pany    063 

America  Council  on  Education 064 

Consolidated  Natural  Gas  Company 065 

National     Association     of    Regulatory 

Ufihty  Commissioners...- 066 

United  Gas  Pipe  Line  Company 067 

The  Petrochemical  Energy  Group 068 

The  Independent  Oil  &  Gas  Producers 

of  West  Virginia ; 069 

Loeffler,  Tom;  Member  of  Congress 070 

Indicated  Industrial  Associations  and 
Individual  Industrial  Users  of  Natural 

Gas 071 

Amoco  Gas  Company ..._ 073 

Amoco  Production  Company.... 074 

Colorado  Interstate  Gas  Company 075 

The  Maryland  People's  counsel _ 076 

Ashland  Exploration,  Inc 077 

The  Wisconsin  Distributors  Group 078 

The    Association    of  Texas   Intrastate 

Natural  Gas  Pipelines ........_ 079 

The    Association    of  Texas   Intrastate 

Natural  Gas  Pipelines 080 

Southern  Union  Gathering  Company 081 

Huffco  Petroleum  Corporation,  Norse 
Petroleum  (U.S.)  Incorporated,  Texas 
Crude  Exploration,  Inc.  and  Total  Pe- 
troleum. Inc „ ,_ 082 

Atlanta  Gas  Light  Company 083 

Tennessee  SGS  Customer  Group 084 

Louisiana  Intrastate  Gas  Corporation 085 

Louisiana  Resources  Company 086 

Pennzoil  Producing  Company 087 

Northwest  Pipeline  Corporation 088 

North  Carolina  Natural  Gas  Corpora- 
tion and  Public  Service  Corporation 

of  North  Carolina.  Inc 089 

Northwest  Central  Pipeline  Corporation..  090 

El  Paso  Natural  Gas  Company 091 

Northern  Border  Pipeline  Company ,  062 

The  Department  of  Energy „ 093 

United  Distribution  Companies 094 

Algonquin  Gas  Transmission  Company...  095 

Howell  Petroleum  Corporation 096 

American  Paper  Institute 097 

Natural     Gas     Pipeline    Company     of 

America .„.'. 098 

Air  Products  and  Chemicals,  Inc 099 

The  City  of  Willcox,  Arizona  and  Ari- 
zona Electric  Power  Cooperative,  Inc. ..  100 
Southern  California  Gas  Company  and 

Pacific  Lighting  Gas  Supply  Company..  102 
Producer's    Gas    Company    and    PGC 


Pipehne 103 

The  American  Public  Gas  Association 104 

Seagull  Energy  Corporatioi\ _ 105 

Texas  Eastern  Transmission  Corpora- 
tion   106 

Consolidated  Edison  Company  of  New 

York 107 

The  Process  Gas  Consumers  Group,  et 

al 108 

Panhandle  Eastern  Pipe  Line  Company, 
Trunkline  Gas  Company  and  l^nk- 

line  LNG  Company _....  109 

Teepak,  Inc. 110 

Consolidated  Fuel  Supply.  Inc. Ill 

Washington  Natural  Gas  Company 112 

Texas  Gas  Transmission  Corporation 113 

Transcontinental  Gas  Line  Corporation...  114 
Memphis  Light,  Gas  and  Water  Divi- 
sion-   116 

The  Gas  Distributors  Information  Serv- 
ice   116 

Southern  Union  Gas  Company _  117 

McMoRan - 118 

Associated  Gas  Distributors .^. 119 

The  State  of  Louisiana .'. 120 

Central  Illinis  Light  Company „ 121 

Permac  Energy  Company 122 

Yankee  Resources,  Inc ,. „ 123 

Arkla,  Inc 124 

Cascade  Natural  Gas  Association 125 

The  American  Gas  Association 127 

The  Public  Service  Commission  of  The 

Commonwealth  of  Kentucky 128 

The  Department  of  Public  Service  of 

The  State  of  New  York 129 

Energas  Company « ~ 130 

Methanol  Production  Corporation 131 

Ohio  Oil  &  Gas  Association..,.. . ..  132 

Citizens'Energy  Corporation .„ 133 

Entex  Inc. „ _  136 


Appendix  B 

Note. — ^Appendix  B  will  not  appear  in  the 
Code  of  Federal  Regulations. 

In  the  Matter  of:  RM65-1-00(i— Request  for 
Clarification 


Panhandle  Eastern  Pipeline  Line  Com- 
pany   000 

El  Paso  Natural  Gas  Company,  com- 
ments supporting  applicants  were 
filed  by:  Public  Utilities  Commission 
of  the  State  of  California;  Pacific  Gas 
and  Electric  Company;  Southern  Cali- 
fornia Gas  Company;  National  Coun- 
cil of  Senior  Citizens;  California  State 

Grange „ 000 

Northwest  Pipeline  Corporation,  com- 
ments supporting  applicants  were 
filed  by:  Washington,  Water  Power 
Company:  Northwest  Natural  Gas 
Company;  Gilmore  Steel  Corporation; 

Washington  Natural  Gas  Company 000 

American  Paper  Institute  Inc.'s — «  000 

Consolidated  Fuel  Supply,  Inc 000 

Midwest  Solvents  Company „_„.........  000 

Energy  .Marketing  Exchange.  Inc....» 000 

Transcontinental  Gas  Pipe  Line  Corpo- 
ration, comments  supporting  appli- 
cants were  filed  by:  Lynchburg  Gas 
Company ,. 000 


Exxon  Corporation 

Elizabethtown  Gas  Company. 

Southern  Edison  Company ... 

California  Edison  Company.. 

Columbia  Gas  Transmission  Corpora- 
tion and  Columbia  Gulf  Transmission 
Company 

Texas  Eastern  Gas  Pipeline  Company — 

Frito-Lay  Inc 

Process  Gas  Consumers  Croup,  Ameri- 
can Iron  and  Steel  Institute,  Chemical 
Manufacturers  Assodatioa.  Associa- 
tion of  Businesses  Advocating  Tariff 
Equality     and     Geoi^gia     Industrial 

Orange  and  Rockland  Utilities,  Inc. -. 

Exxon  Corporation 

Algonquin  Gas  Transmission  Company  _ 
Battle  Creek  Gas  Company,  comments 
supporting  applicants  were  filed  by: 
Panhandle  Eastern  Pipe  Line  Ctunpa- 

Southem  Natural  Gas  Company,  com- 
ments supporting  applicants  were 
Hied  by:  Columbia  Nitrogen  Corpora- 
Michigan  Gas  Utihties  Company,  com- 
ments supporting  applicants  were 
filed  by:  Panhandle  Eastern  Pipe  Line 

Lynchbui^  Gas  Company 

Southern  Gas  Pipeline  Company 

Columbia  Gas  Transmission  Corpora- 
tion, comments  supporting  applicants 
were  Hied  by:  Mountaineer  Gas  Com- 

Northwest  Central  Pipeline  Corpora- 
tion, comments  supporting  applicants 
were  filed  by:  Diamond  Shamrock 
Exploration  Company;  Reese  Explo- 
ration Incorporated;  Mickey  DeBer- 
nard  and  Associates:  Vanguard  Pipe- 
line Corporation:  Simco  Petroleum 
and  Caporale  Energy  Corporation; 
Answer  of  Jerry  Lutz;  Triple-T  Pipe- 
lines Inc.;  Bill  Schuette,  US  House  of 
Representatives 

Teepak.  Inc.  and  Consolidated  Fuel 
Supply,  inc.,  comments  supporting 
applicants  were  filed  by:  Panhandle 
Eastern  Pipe  Line  Company 

Carnegie  Natural  Gas  Company 

Kellog  Company 

UGI  Corporation.... 


000 
000 
000 
000 


000 
000 
000 


000 
000 

000 
000 


000 

000 

000 
000 
000 

000 


000 


Hadson  Gas  Systems,  Inc. . 

Specified  Producers 

McMoran 


Kansas  Pipeline  Company 

Natual  Gas  Pipeline  Company  of  Amer- 

Entrade  Corporation 

J.R.  Simplot  Company 

GGSI  Gathering  and  Processing  Com- 
pany and  Power-Tex 

Midwestern  Gas  Transmission  Compa- 

FPM    Operating    Company    comments 
supporting  applicants  were  filed  by: 

McMoran  Oil  &  Gas  Inc. .._ — 

Texas  Gas  Transmission  Corporation  — 

Southern  Natural  Gas  Company  — ; 

Power-Tex 


000 
000 
000 
000 

000 
000 

000 

000 
000 


000 
000 
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Methanol  Production  Corporation,  com- 
ments supporting  applicants  «vere 
filed  by:  West  Texas  Gas  Inc.: 
Harper,  Charles  E.;  Caddo  Manage- 
ment Inc.:  Jemigan.  EJ}.;  King,  Julius 
W.;  Gas  Research  Institute;  Creole 
Gas  Pipeline  Corporation:  Mountain 
Fuel   RJesourcea.   Inc.;    Pride   Energy 

Pipeline  of  Kentucky  Corporation 000 

Intercon  Gas  Inc 003 

Natural  Gas  Pipeline  Company  of 
America  ...„ 006 

|FR  Doc.  85-29967  Filed  12-20  85:  8:45  am] 
MUJNQ  CODE  nn-9t-m 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parte  19  and  21 

Conflict  of  intarast;  Protaction  of 
Prtvaqr 

agency:  Food  and  Drug  Administration. 
ACnOM:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  conflict  of  interest  to 
update  references  to  organization 
designations.  In  addition,  FDA  is 
amending  the  regulations  for  protection 
of  privacy  to  update  references  to 
organization  designations  and  to  be 
consistent  with  changes  made  in  the 
Privacy  Act  Record  SysteoL 
EFFECnvc  DATE  December  23, 1985. 
FOa  RIRTHER  «IFOmiATION  CONTACT 
Melissa  M.  Moncavage,  Office  of 
Management  and  Operations  (HFA- 
340),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-4976. 

SUaPlCMENTAIIV  WfORMATION:  In  the 
Federal  Re^ster  of  January  10, 1985  (50 
FR  1278).  an  ITDA  reorganization  retjtled 
the  Division  of  Personnel  Management 
as  the  Division  of  Human  Resources 
Management  and  retitled  the  Policy 
Management  Staff  as  the  Division  of 
Ethics  and  Program  Integrity.  This 
document  changes  these  titles  wherever 
they  appear  in  21  CFR  Parts  19  and  21. 
FDA  is  also  updating  its  regulations 
under  Part  21  to  be  consistent  with 
changes  made  in  the  Privacy  Act  Record 
System.  In  addition.  FDA  is  revising 
i  21.31  to  reflect  the  establishment  of 
the  National  Archives  and  Records 
Administration  (see  50  FR  15722;  April 
19, 1985). 

List  of  Subjects 

21  CPR  Part  19 

Conflict  of  interests. 


21  CFR  Part  21 

Privacy. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Coounlssioner 
of  Food  and  Drugs,  Parts  19  and  21  are 
amended  as  follows: 

PART  19-STANOARDS  OF  CONDUCT 
AND  CONFUCTS  OF  INTEREST 

1.  The  authority  citation  for  21  CFR 
Part  19  is  revised  to  read  as  set  forth 
below  and  the  authority  citations 
following  21  CFR  19.10  and  19.21  are 

removed. 

Authority:  Sec.  701(a].  52  StaL  1055  (21 
U.S.C.  371(a));  21  CFR  5.ia 

S  19.10    [Amended] 

2.  Section  19.10  Food  and  Drug 
Administration  Conflict  of  Interest 
Review  Board  is  amended  in  paragraph 
(a)  by  revising  'THvision  of  Personnel 
Management"  to  read  "Division  of 
Human  Resources  Management." 


§19.21    (Amended] 

3.  Section  19.21  Duty  to  report 
violations  is  amended  in  paragraphs  (a), 
(b),  and  (c)  by  revising  "Policy 
Management  StafT'  to  read  "Division  of 
Ethics  and  Program  Integrity." 

PART  21~PR0TECTI0N  OF  PRiVACY 

4.  The  authority  citation  for  21  CFR 
Part  21  is  revised  to  read  as  set  forth 
below  and  the  authority  citations 
following  21  CFR  21.1,  21.2a  21.32,  21.40. 
21.41.  21.42.  21.43,  21.50.  21.51.  and  21.61 
are  removed. 

Authority:  Sec.  701(a).  52  Stat.  1065  (21 
U.S.C.  371(a)):  5  U.S.C.  552a:  21  CFR  5.10. 

921.1    [Amended] 

5.  Section  21.1  Scope  is  amended  in 
paragraph  (b)(4)  by  revising  "Division  of 
Personnel  Management"  to  read 
"Division  of  Hiunan  Resources 
Management." 

§21.31    [Amended] 

6.  Section  21.31  is  amended  by 
revising  the  section  heading  to  read 

"5  21.31  Records  stored  by  the  National 
Archives  and  Records  Administration" 
and  in  paragraph  (a)  by  revising 
"General  Services  Administration"  to 
read  "National  Archives  and  Records 
Administration". 

§21.32    [Amended] 

7.  Section  21.32  Personnel  records  is 
amended  in  paragraphs  (b)  (l)(ii)  and 
(2),  (c).  and  {d)(5)  by  revising  "Division 
of  Personnel  Management"  to  read 
"Division  of  Human  Resources 
Management" 


§  21.40    [Amended] 

8.  Section  21.40  Procedures  for 

submitting  requests  for  notification  and 
access  is  amended  by  removing 
paragraph  (g). 

9.  Section  21.52  is  amended  by 
revising  pararaph  (a),  to  read  as  follows: 

§  21.52    AdmlnletratWe  appeals  of  refusal* 
to  amend  records. 

(a)  If  an  individual  disagrees  with  a 
refusal  under  §  21.51(a)(2)  to  amend  a 
record,  be  or  she  may  appeal  that 
refusal  to  the  Commissioner  of  Food  and 
Drugs.  Rm.  14-71,  5600  Pishers  Lane, 
Rockville.  MD  20857. 


10.  Section  21.61  is  amended  by 
removing  paragraph  (b)(4]  and  by 
revising  paragraph  (b)(1)  and  the  first 
sentence  in  paragraph  (c),  to  read  as 
follows: 

§21.61    Exempt  systems. 

•x  ■■■'        -•   ■ 

(b)  *  •  • 

(1)  Bio-research  Monitoring 
Information  System— HHS/FDA/OO-10- 
0010. 

***** 

(c)  The  system  described  in  paragraph 
(b)(3]  of  this  section  includes 
investigatory  records  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualification  for 
Federal  civilian  employment,  military 
service,  Federal  contracts,  and  access  to 
classified  information.  •  *  * 

11.  Section  21.71  is  amended  by 
revising  paragraph  (a)  (1)  through  (9) 
and  by  adding  new  paragaph  (a)  (10), 
(11).  and  (12),  to  read  as  follows: 

§  21.71    Disclosure  of  recorde  In  Privacy 
Act  Record  Systems;  accounting  required. 

(a)    *  *  * 

(1)  To  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  record  in  the 
perfomance  of  their  duties; 

(2)  Required  under  section  552  of  the 
Freedom  of  information  Act; 

(3)  For  a  routine  use  as  described  in 
the  routine  use  section  of  each  specific 
system  notice; 

(4)  To  the  Bureau  of  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13  of 
the  United  States  Code; 

(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  that  the  record  is 
to  be  transferred  in  a  form  that  is  not 
individually  identifiable; 
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(6)  To  the  National  Archives  and 
Records  Administration  of  the  United 
States  as  a  record  which  has  sufficient 
historical  or  other  value  to  warrant  its 
continued  preservation  by  the  United 
States  Government,  or  to  the  Archivist 
of  the  United  States  or  his  or  her 
designee  for  evaluation  to  determine 
whether  the  record  has  such  value; 

(7)  To  another  agency  or  to  an 
instrumentality  of  any  government 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(8)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if, 
upon  such  disclosure,  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(9)  To  either  House  of  Congress  or,  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(10)  To  the  Comptroller  General,  or 
any  of  his  or  her  authorized 
representatives  in  the  course  of  the 
performance  of  the  duties  of  the  General 
Accounting  Office; 

(11)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  952(d)).  (This  "Special 
Disclosure"  statement  does  not  apply  to 
any  FDA  system  of  records.) 
***** 

Dated:  December  13. 1985. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  85-30202  Filed  12-20-«5:  8:45  am] 
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21  CFR  Part  178 
(Docket  No.  81F-0154] 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanltlzers 

AGENCY:  Food  and  Drug  Administration. 
ACTtON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  l,3,5-fris(4-te/t-butyl-3- 


hydroxy-2,6-dimethylbenzyl)-l,3,5- 
triazine-2,4,6-(l//,3//,5//)-trione  as  an 
antioxidant  for  olefin  polymers  used  in 
the  manufacture  of  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food.  This  action 
responds  to  a  petition  filed  by  the 
American  Cyanamid  Co. 
DATES:  Effective  December  23, 1985; 
objections  by  January  22, 1966. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  5, 1981  (46  FR  30197),  FDA 
announced  that  a  petition  (FAP 1B3548) 
had  been  filed  by  the  American 
Cyanamid  Co.,  One  Cyanamid  Plaza, 
Wayne,  NJ  07470,  proposing  that 
S  178.2010  Antioxidants  and/or  v 

stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  l,3,5-tri8(4-tert-butyl-3- 
hydroxy-2,6-dimethylbenzyl}-l,3,5- 
triazine-2,4,6-(l//,3H,5/y)-trione  as  an 
antioxidant  in  polypropylene  and  high- 
density  polyethylene,  without  limitation 
regarding  the  condition  of  use. 

In  an  amended  notice  published  in  the 
Federal  Register  of  Octobr  10, 1985  (50 
FR  41411),  FDA  announced  that  the 
petitioner  had  amended  this  petition  to 
provide  for  the  use  of  this  additive  in  all 
olefin  polymers,  including  polypropylene 
and  high-density  polyethylene,  without 
limitation  regarding  the  conditions  of 
use. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  It 
concludes  that  the  additive  is  safe  for 
use  in  all  olefin  polymers,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordanre  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
environmental  assessment  under  21  CFR 
25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  22, 1986, 
submit  to  the  Dockets  Management 
Branch  (address  above)  wrritten 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  oa 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a  jn. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  17B 

Food  additives.  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  Part  178  is  amended 
as  follows: 


'''""M 
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PART  17t— INDIRECT  FOOD 
ADDITIVES:  AaiUVANTS, 
PRODUCTION  AIDS,  AND  SANfTIZERS 

1.  The  authority  citatioD  for  21  CFR 
Part  178  continues  to  read  as  follows: 

AudMxily:  Sees.  201(s).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C  321(s).  348);  21 
CFRS.10aiidS.aL 

2.  In  1 178.2010(b)  by  revising 
limitation  1  for  the  it«n  '*1.3,5-Tris(4- 
/ert-butyl-3-hydroxy-2,6- 
diinethylbenzyl)-13,5-triazine-2.4,6- 
(l//.3//,5/y)-trione"  to  read  as  follows: 

1178.2010    AnHoxManU  and/Of  sfbWzwi 

(b)  •  •  • 


13.5-TrtK<  ff  hu>r^S-         For  uM  only: 
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Dated:  December  121 19B5. 

Richard ).  Ronk. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  85-30201  Filed  lZ-20-85:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  tha  SMTvtary 

24  CFR  Part  20 

IDoacvt  No.  R-«S-1M0;  FR-13491 

Rulas  of  ttw  Board  of  Contract 


agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  announcement  of 
effective  date  for  final  rule. 


:  This  notice  announces  the 
effective  date  for  the  final  rule  published 
in  the  Federal  Register  on  November  5. 
1985  (50  FR  45910)  that  revised  the 
procedures  of  the  Department  of 
Housing  and  Urban  Development  Board 
of  Contract  Appeals.  This  rule  adopted, 
in  substantial  part,  the  Uniform  Rules  of 
Procedure  for  Board  of  Contract  Appeals 
issued  by  the  Office  of  Federal 
Proctirement  Policy. 

The  effective  date  provision  of  the 
rule  stated  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  30  cfdendar  days  of  continuous 


session  of  Congress  after  publication, 
and  announced  that  future  notice  of  the 
effectiveness  of  the  rule  would  be 
published  in  the  Federal  Registar.  Thirty 
calendar  days  of  continuous  session  of 
Congress  have  expired  since  the  rule 
was  published. 

date:  The  effective  date  for  the  final 
rule  published  November  5. 1985  (50  FR 
45910),  is  December  16, 1985. 

FOR  PUNTHEII  INFORMATION  CONTACT 

David  T.  Anderson,  Chairman,  Board  of 
Contract  Appeals,  Room  2158, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-0132.  (This  is  not  a  toll-free 
number.) 

Dated:  December  17. 1985. 
Grady  ).  Nonis. 

Assistant  Genera]  Counsel  for  Regulations. 
(FR  Doc.  85-30230  Filed  12-20-85;  8:46  am] 
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Office  of  the  Aaaistant  Sacratary  for 
Put>lic  and  Indian  Houaing 

24  CFR  Part  990 

(Docket  Na  11-85-1170;  FR-1834I 

Modification  to  the  Parfonnanea 
Funding  Syatam;  Corraction 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Final  rule;  correctimi. 


r.  On  lune  24, 1985.  we 
published  an  interim  rule  (50  FR  25951). 
which  added  a  new  paragraph  (x)  to  the 
definitions  section  of  Part  990,  S  990.102. 
On  November  18, 1985,  we  published  a 
final  rule  (50  FR  47368),  for  which  an 
effective  date  has  not  yet  been 
announced,  which  also  purported  to  add 
a  new  paragraph  (x).  This  document 
corrects  the  latter  rule  to  jjreserve  the 
definition  added  by  the  June  rule,  to 
remove  the  lettered  paragraph 
designations  of  the  definitions,  to  place 
the  definitions  in  alphabetical  order,  and 
to  correct  cross  references. 

In  addition,  the  rule  published  on 
November  18. 1965  contained  a  few 
references  to  effectiveness  of  the 
revisions  for  PHA  fiscal  years 
commencing  January  1, 1986.  Because  of 
the  Department's  statutory  obligation  to 
delay  effectiveness  of  its  final  rules  until 
after  30  continuous  days  of  a  session  of 
Congress  and  the  adjournment  of 
Congress  in  1965  before  the  necessary 
time  period,  the  rule  cannot  be  made 
effective  January  1, 1986.  The  references 
to  January  1. 1986  are  being  changed  to 


April  1. 1066.  the  next  date  on  which 
PHA  fiscal  years  begin. 

DATES:  Effective  date:  The  effective  date 
of  the  rule  published  on  November  18. 
1985  (50  FR  47368]  as  corrected  by  this 
document,  is  April  1, 1986. 

FOR  FURTHER  INFORMATIOH  CONTACT 

Sally  Warner  Watts,  Regulations 
Division.  Office  of  General  Counsel. 
Room  10276. 451  Seventh  Street,  SW., 
Washington,  DC  20410-0500,  telephone 
(202)  755-7084.  (This  is  not  a  toll-free 
number.)' 

PART  990— (COfWECTEO] 

Accordingly,  24  CFR  Part  990  is 
corrected  as  follows: 

1.  Section  990.102  is  conected  to  read 
as  follows: 

§900.102    DefMOont. 

Allowable  Expense  Level  (AEL).  TTie 
per  unit  per  month  dollar  amount  of 
expenses  (excluding  Utilities  and 
expenses  allowed  under  S  990.106) 
computed  in  accordance  with  1 890.105, 
which  is  used  to  compute  the  amount  of 
operating  subsidy. 

Allowable  Utilities  Consumption 
Level  (AUCL).  The  amount  of  Utilities 
expected  to  be  consumed  per  unit  per 
month  by  the  PHA  during  the  Requested 
Budget  Year,  which  is  equal  to  the 
average  amount  consumed  per  unit  per 
month  during  the  Rolling  Base  Period. 
After  the  end  of  the  Requested  Budget 
Year,  the  AUCL  of  the  utility(ie8)  used 
for  space  hearing  will  be  adjusted  by  a 
Change  Factor,  defined  in  this  section. 

Base  Year.  T^e  PHA's  fiscal  year 
immediately  preceding  its  first  fiscal 
year  under  VVS. 

Base  Year  Expense  Level.  The 
expense  level  (excluding  Utilities,  audits 
and  certain  other  items)  for  the  Base 
Year,  computed  as  provided  in  S  990.105. 

Change  Factor.  The  ratio  of  the 
affected  PHA  fiscal  year  heating  degree 
days  (HDD)  divided  by  the  average 
annual  HDD  of  the  Rolling  Base  Period. 
(Affected  year  HDD  divided  by  Rolling 
Base  Period  average  HDD.) 

Current  Budget  Year.  The  fiscal  year 
in  w^hich  the  PHA  is  currently  operating. 

Formula'The  revised  formula  derived 
from  the  actual  expenses  of  the  PFS 
sample  group  of  PHAs,  which  is  used  in 
PFS.  as  provided  in  9  990.105.  to 
determine  the  Formula  Expense  Level 
and  the  Range  of  each  PHA.  HUD  plans 
to  update  the  Formula  each  year  to 
reflect  actual  costs  experienced  by  the 
sample  group  of  PHAs. 

Formula  Expense  Level.  The  per  unit 
per  month  dollar  amount  of  expanses 
(excluding  Utilities  and  audits) 


^H'l-nniittwii.itHi'fflhmaMimwiiJ  ■"('■ « 


Padaral  Kttgisler  /  VoL  sa  No.  248  /  Monday.  Decoiber  23.  19B5  /  Rales  and  RegulatioM      32Xn. 


computed  under  the  Formula,  in 
accordance  with  S  990.105. 

Healing  Degree  Days.  The  annual 
arithmetic  sum  of  the  positive  difTerencp 
(those  under  65  degrees]  of  the  average 
of  the  lowest  and  highest  daily  outside 
temperatures  in  degrees  Fahrenheit, 
subtracted  from  05  degrees  Fahrenheit. 

HUD  Field  Office.  The  HUD  Field 
Office  that  has  been  delegated  authority 
under  the  United  States  Housing  Act  of 
1937  to  perform  functions  pertaining  to 
this  subpart  for  the  area  in  which  the 
PHA  is  located 

Interim  Formula.  The  HUD  system, 
which  has  been  replaced  by  PPS,  for 
determining  the  amount  of  operating 
subsidy  that  applied  to  PHA  fiscal  years 
which  commenced  on  or  after  October  1, 
1972.  and  before  April  1. 1075. 

Local  Inflation  Factor.  The  weighted 
average  percentage  increase  in  local 
government  wages  and  salaries  for  tiie 
area  in  which  the  PHA  is  located  and 
non-wage  expenses  based  upon  the 
.  Implicit  Price  Deflator  for  State  and 
Local  GovemmenI  Purchases  of  Goods 
and  Services,  litis  weighted  average 
percentage  will  be  supplied  by  HUD. 
HUD  anticipates  that  it  will  update  the 
,  LocaUnflation  Factor  ead)  year.  This 
revised  Local  Inflation  Factor  is 
applicable  to  PHA  fiscal  years  beginning 
January  1, 1982,  and  for  all  fiscal  years 
thereafter. 

Operating  Budget.  The  PHA's 
operating  budget  and  all  related 
documents,  as  required  by  HUD,  to  be 
submitted  in  accordance  with  the 
Annual  Contributions  Contract 

Other  Income.  Income  other  than 
dwelling  rental  income  and  income  from 
investments,  except  the  following  items 
are  excluded:  grants  and  gifts  for 
operations,  other  than  for  utility 
expenses,  received  from  Federal.  State 
and  local  governments,  individuals,  or 
private  organizations:  amounts  charged 
to  tenants  for  repairs  for  which  the  PHA 
incurs  an  offsetting  expense:  and  legal 
fees  in  connection  with  eviction 
proceedings,  when  those  fees  are 
lawfully  charged  to  tenants. 
Project.  Eadi  project  under  an  Annual 
*  Contributions  Contract  to  which  PFS  is 
applicable,  as  provided  in  §  990.103. 

Project  Units.  All  dwelling  units  of  a 
PHA's  Projects. 

Projected  Operating  Income  Level. 
The  per  unit  per  mondi  dollar  amount  of 
dwelling  rental  income  plus  nondwelling 
income,  computed  as  provided  in 
§  990.109. 

Range.  $10.31  below  to  $10.31  above 
the  PHA's  Formula  Expense  Level  for 
the  Base  Year.  The  doUar  amount  is 
subject  to  change  from  time  to  time  by 
HUD  in  conaection  with  updating  of  the 
Formula.  Hie  Range  is  uaeid  in 


connection  with  determination  of  tfie 
Allowable  Expefise  Level,  aa  provided 
in  §  900.105,  the  qualification  for 
transition  funding,  as  provided  in 
§  990.106.  and  in  consideration  of 
requests  for  adjustments  of  the  Base 
Year  Expense  Level  under  (  90ail0. 

Requested  Budget  Year.  The  budget 
year  (fiscal  year)  of  a  PHA  foUowing  the 
Current  Bu^t  Year. 

Rolling  Base  Period.  The  ae-montfa 
period  that  ends  12  months  before  the 
beginning  of  the  PHA  Requested  Budget 
Year,  which  is  used  to  determine  the 
Allowable  Utilities  Consumption  Level 
used  to  compute  the  Utilities  Expense 
Level. 

Transition  Funding.  Funding  for 
excessively  high-cost  PHAs.  as  provided 
in  {  900.106. 

Unit  Approved  for  Deprogmmimag. 
(a]  A  dwelling  unit  for  wfaidi  HUD  has 
approved  the  PHA's  formal  request  for 
removal  from  the  PHA's  inventory  and 
the  Annual  Conthbutioos  Contract  but 
for  which  removal.  1.6..  deprogramming 
has  not  yet  been  compleleid.  or  (b)  a 
nondwelling  structure  or  a  dwelling  unit 
used  for  nondwelling  purposes  that  the 
PHA  has  determined  wiU  oo  longer  be 
used  for  PHA  purposes  and  for  which 
HUD  has  approved  removal  from  the 
PHA's  inventory  and  Annual 
Contributions  Contract 

Unit  Months  Available.  Project  Units 
multiplied  by  the  number  of  months  the 
Project  Units  are  available  for 
occupancy  during  a  given  PHA  fiscal 
year.  Except  as  provided  in  the 
following  sentence,  for  purposes  of  this 
part,  a  unit  is  considered  available  for 
occupancy  from  the  date  on  which  the 
End  of  the  Initial  Operating  Period  for 
the  Project  is  established  until  the  time 
it  is  approved  by  HUD  for 
deprogramming  and  is  vacated  or  is 
approved  for  nondwelling  use.  On  or 
after  ]uly  1. 1991.  a  unit  is  not 
considered  available  for  occupancy  in 
any  PHA  Requested  Budget  Year  if  the 
unit  is  located  in  a  vacant  building  in  a 
project  that  HUD  has  determined  is 
nonviable. 

Utilities.  Electricity,  gas.  heating  fuel, 
water  and  sewerage  service. 

Utilities  Expense  Level.  The  per  unit 
per  month  dollar  amount  of  Utilities 
expense,  computed  as  provided  in 
§990.107. 

§»M.10S    (Corrsctedl 

2.  Section  990.10S(eH4)  is  corrected  by 
removing  the  phrases  "in  calendar  year 

1985  "  and  "in  1985"  each  time  daey 
appear,  and  adding  in  their  place  the 
phrase  "tjefore  April  1. 1986". 

3.  Section  990.105(eHS)  is  eonected  by 
removing  die  phrase  "in  calendar  year 

1986  and  thereafter"  each  time  it 


appears,  and  adding  in  its  place  tha 
phrase  "on  or  after  April  1. 1986". 

(42  U.S.C.  1437g) 

Dated:  December  17. 1985. 
Grady  ).  Nonis. 

Assistant  General  Counsel  for  RegulatJoia. 
|FR  Oca  30231  Filed  12^20^a&:  a«5  aaj 
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Income  Taxes;  Temporary  RegtiaOons 
Reladng  to  the  Taxation  of  Fdqge 
Beneflta  and  Exchirtans  From  Groaa 
Income  for  Certain  Fringe  Benefits 

AGENCV:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  regutatioas. 

sumuav:  This  document  contains 
temporary  regulations  concerning  the 
taxation  and  valuation  of  frmge  benefits 
and  exclusions  from  ^oas  income  {ar 
certain  fringe  benefits.  Changes  to  tlie 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1984  (98  Stat  877).  The 
regulations  affect  any  person  providii^ 
or  receiving  fringe  benefits.  'The 
regulations  provide  these  persons  with 
the  guidance  necessary  to  comply  with 
the  law. 

DATE:  The  regulations  are  effective  aa  af 
January  L  1985. 

FPU  waiTMMi  BtMnaTioii  coMTacr. 
Annette  ].  Guarisco  of  the  LegialatkM 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel  Internal  Revenue 
Service,  (202-566-^9ia  not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATWMC . 

Background 

This  document  contains  temporary 
regulations  relating  to  the  taxatioa  and 
valuation  of  fringe  benefits  and 
exclusions  from  gross  income  for  certain 
fringe  benefite.  Section  61  of  the  Internal 
Revenue  Code  of  1954  (Code)  was 
amended,  and  section  132  was  added  to 
the  Code,  by  section  531  of  die  Tax 
Reform  Act  of  1984  (98  Stat.  877). 
Temporary  and  proposed  legolations 
were  published  in  the  Federal  BagiBlar 
for  lanoary  7, 1985  (50  FR  747, 836). 
These  regulations  were  later  amended  in 
part  in  the  Federal  Ragialar  for  Pebnialy 
20, 1985  (SO  FR  7038. 7073). 

Subsequently.  Pub.  L  99-44  (Repeal  of 
Contemporaneous  Recordkeeping 
Requirements)  affected  the  propoaed 
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and  temporary  regulations  published  in 
February.  To  implement  the  provisions 
of  Pub.  L  99-44,  the  Service  withdrew 
the  affected  proposed  and  temporary 
regulations  published  in  February  1985 
(50  FR  46004,  46086,  Nov.  6. 1985)  and 
published  new  proposed  and  temporary 
regulations  on  November  6, 1985  (50  FR 
46006,46087). 

Many  comments  were  received  from 
the  public  concerning  the  provisions  in 
the  proposed  and  temporary  regulations 
previously  published  in  1985.  In 
addition,  on  April  16. 17,  and  18, 1985, 
the  Internal  Revenue  Service  (Service) 
held  public  hearings  on  the  proposed 
regulations.  In  response  to  the 
comments  and  the  statements  made  at 
the  public  hearings,  the  regulations  have 
been  amended.  Due  to  the  extent  of  the 
amendments,  the  Service  is  issuing  the 
regulations  in  temporary  rather  than 
final  form  and  is  providing  a  cross- 
reference  notice  of  proposed  rulemaking 
(see  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register).  This  will 
provide  the  public  with  an  opportunity 
to  comment  on  the  revised  provisions  of 
the  regulations  before  they  become  final. 
The  Service  expects  to  hold  public 
hearings  on  the  regulations  early  next 
year. 

The  regulations  contain  general  rules 
relating  to  valuation  of  fringe  benefits 
and  special  rules  that  may  be  used  to 
value  certain  fringe  benefits,  including 
the  availability  of  employer-provided 
automobiles,  the  use  of  employer- 
provided  vehicles  for  personal  purposes 
or  for  commuting  only,  flights  on 
employer-provided  aircraft,  and  taxable 
flights  on  commercial  airlines. 

Summary  of  Comments  and  Explanation 
of  Provisioiu 

In  General 

All  of  the  regulations  issued  in 
January,  February,  and  November  of 
1985  under  sections  61  and  132  (the 
"proposed  regulations")  were  removed 
and  are  replaced  by  these  revised 
temporary  regulations  (the  "new 
temporary  regulations").  Many  of  the 
provisions  contained  in  the  proposed 
regulations  were  revised  in  response  to 
comments  received.  The  explanation  of 
provisions  describes  the  changes  made 
to  the  proposed  regulations  and  the 
reasons  that  certain  comments  are  not 
reflected  in  the  new  temporary 
regulations.  Many  of  the  comments 
received  are  not  included  in  this 
summary  because  they  suggested 
changes  that  were  contrary  to  the 
statutory  amendments  or  the  legislative 


intent  evidenced  in  committee  reports 
accompanying  the  legislation. 

In  addition  to  revised  rules,  the  new 
temporary  regulations  contain  rules 
relating  to  areas  not  addressed  in  the 
proposed  regulations.  For  example,  the 
regulations  contain  a  special  rule  that 
may  be  used  to  value  meals  provided  at 
an  employer-operated  eating  facility  for 
employees.  This  section  contains  an 
explanation  of  many  of  these  new  rules. 

Valuation  of  Employer-Provided 
Vehicles  Determination  of  Fair  Market 
Value 

The  proposed  regulations  provided 
that  the  Annual  Lease  Value  is 
determined  by  reference  to  the  fair 
market  value  of  the  employer-provided 
automobile  made  available  to  the 
employee.  Many  commentators 
suggested  that  the  regulations  provide 
additional  guidance  concerning 
determination  of  the  fair  market  value  of 
the  automobile.  In  response,  the  new 
temporary  regulations  provide  fair 
market  value  safe  harbor  rules.  Many 
commentators  requested  that  the 
proposed  regulations  allow  the  use  of  an 
automobile  pricing  guide  to  determine 
fair  market  value.  Other  commentators 
suggested  that  the  cost  of  purchasing  the 
automobile  may  be  treated  as  the  fair 
market  yalue  of  the  automobile,  either 
with  or  without  an  adjustment  reflecting 
any  group  or  volume  discount  secured 
by  the  employer.  In  response,  the  new 
temporary  regulations  provide  that  for 
an  automobile  owned  by  an  employer, 
the  employer's  cost  of  purchasing  the 
automobile  be  treated  as  the  fair  market 
value  of  the  automobile,  provided  the 
purchase  is  made  at  arm's  length.  For  an 
automobile  that  is  leased  or  revalued  by 
an  employer,  the  retail  value  provided  in 
any  nationally  recognized  publication 
that  regularly  reports  retail  automobile 
values  may  be  treated  as  the  fair  market 
value  of  the  automobile,  provided  the 
value  is  reasonable  with  respect  to  the 
automobile. 

Many  conunentators  suggested  that 
the  regulations  provide  that  the  fair 
market  value  of  an  automobile  be 
reduced  by  the  value  of  special 
equipment  contained  in  the  automobile. 
In  response,  the  new  temporary 
regulations  provide  that  the  fair  market 
value  of  an  automobile  does  not  include 
the  fair  market  value  of  any  specialized 
equipment  that  is  added  to  or  carried  in 
the  automobile  if  the  presence  of  the 
equipment  is  necessitated  by.  and 
attributable  solely  to,  the  business 
needs  of  the  employer.  This  rule  does 
not  apply  to  equipment  susceptible  to 
personal  use. 


First-Average  Valuation  Rule 

The  proposed  regulations  provided 
that  the  Annual  Lease  Value  of  each 
automobile  must  be  determined  based 
on  its  fair  market  value.  Commentators 
suggested  that  this  rule  would  be 
difficult  to  administer  when  an  employer 
has  a  large  fleet  of  automobiles.  The 
new  temporary  regulations  provide  that 
employers  may  determine  a  fleet- 
average  value  of  the  automobiles  in  the 
fleet  that  may  be  used  to  determine  an 
Annual  Lease  Value  for  all  the  , 

automobiles  in  the  fleet.  The  rule  is 
available  for  an  automqbile  the  value  of 
which  does  not  exceed  $16,500  and  that 
is  regularly  used  in  the  employer's 
business. 

Provisions  of  Fuel  in  Kind 

The  proposed  regulations  provided 
that  the  provision  of  fuel  in  kind  may  be 
valued  at  5.5  cents-per-mile. 
Commentators  indicated  that  employers 
with  large  fleets  of  automobiles  need  a 
special  rule  to  value  fuel  where  fuel  is 
not  provided  from  a  corhpany  pump  but 
the  cost  is  reimbursed  by  or  charged  to 
the  employer.  In  response  to  this 
comment,  the  new  temporary 
regulations  provide  that  an  employer 
may  value  the  provision  of  fuel  for 
automobiles  eligible  for  the  fleet- 
average  valuation  rule  by  reference  to 
average  fuel  costs  and  miles-per-gallon 
rates  determined  by  sampling  the 
greater  of  10  percent  of  the  automobiles 
in  the  fleet  or  20  automobiles. 

Redetermination  of  Annual  Lease  Value 

The  Annual  Lease  Values  contained 
in  the  proposed  regulations  are  based  on 
a  four-year,  level-payment  lease.  Thus, 
the  proposed  regulations  provided  that 
the  Annual  Lease  Value  amount  must 
generally  be  used  for  the  period 
beginning  on  the  day  the  special  rule  is 
first  used  and  ending  on  December  31  of 
the  fourth  full  year  following  that  date. 
A  number  of  commentators  stated  that 
the  Annual  Lease  Value  amount  should 
be  redetermined  more  frequently  than 
every  four  years.  Because  the  Annual 
Lease  Values  are  based  on  a  four-year, 
level-payment  lease,  however,  it  would 
be  inappropriate  to  redetermine  the 
Annual  Lease  Value  more  frequently. 
An  alternative  would  be  to  base  the 
Annual  Lease  Values  on  a  shorter  lease 
period.  This  alternative  would  require 
an  increase  in  the  Annual  Lease  Values 
to  reflect  the  shorter  lease  term. 

Use  of  Daily  Lease  Value 

The  proposed  regulations  provided 
that  a  pro-rated  Annual  Lease  Value 
may  be  used  when  the  automobile  is 
available  to  an  employee  for  at  least  30  . 
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days.  If  the  automobile  is  available  for 
less  than  30  days,  the  availability  of  the 
automobile  may  be  valued  by  applying 
the  Daily  Lease  Value  to  the  number  <^ 
days  Ihe  automobile  is  available  to  the 
employee.  Alternatively,  the  availabihty 
may  be  valued  by  deeming  the 
automobile  available  to  the  employee 
for  at  least  30  days.  Some  commentators 
suggested  that  the  regulations  provide 
that  a  pro-rated  Annual  Lease  Value  be 
used  regardless  of  the  number  of  days  of 
availability.  This  suggestion  v»as  not 
adopted  because  the  Daily  Lease  Value 
amount  was  based  on  an  approximation 
of  the  lowest  fair  market  rental  values. 
The  lessors'  charge  is  higher  for  leases 
for  shorter  periods.  The  Service's  market 
analysis  indicated  that  a  daily  lease 
value  is  typically  700  percent  of  the 
daily  pro-rated  tour-year  lease  rate  in 
the  proposed  regulation.  Consequently, 
the  new  temporary  regulations  retain  the 
rules  regardiJog  Daily  Lease  Values. 

Vehicle  cents-per-mile  Special  Rule 

The  proposed  regulations  provided 
that  the  availability  of  an  automobile 
cannot  be  determined  by  reference  to  a 
cents-per-mi!e  rate  multiplied  by  the 
number  of  miles  driven.  This  rule  was 
provided  because  automobiles  are 
generally  not  leased  on  a  cents-per-mile 
basis,  but  rather  on  the  basis  of  flie 
amount  of  time  the  automobile  is 
available  to  the  lessee. 

Many  commentators  suggested  that 
the  regulations  allow  the  use  of  a  cents- 
per-mile  rate,  such  as  the  standard 
mileage  rate,  to  determine  the  value  of 
the  personal  use  of  employer-provided 
automobiles.  In  response,  the  r»ew 
temporary  regidations  provide  that  the 
standard  mileage  rate  (21  cents-per-mile 
in  1985)  may  be  used  to  determine  the 
value  of  the  personal  use  of  an 
employer-provided  vehicle  (including  an 
automobile)  that  is  (1)  reasonably 
expected  to  be  regularly  used  in  the 
employer's  business  or  (2)  actually 
driven  (primarily  by  employees)  at  least 
10,000  miles  in  a  calendar  year.  This  rule 
may  be  used  for  any  vehicle  the  value  of 
which  in  the  calendar  year  in  which  it  is 
first  made  available  to  an  employee  for 
personal  use.  or,  if  later,  January  1. 1985. 
does  not  exceed  the  sum  of  the 
maximum  recovery  deductions 
allowable  under  section  280F(a)(2)  for 
the  first  three  taxable  years  in  the 
recovery  period  for  an  automobile  first 
placed  in  service  during  that  calendar 
year.  For  1985,  that  value  is  $12,800. 

The  reason  for  the  regularly  used  in 
the  employer's  business  requirement 
(and  the  alternative  mileage  rule)  is  that 
the  vehide  cents-per-mile  rule  assumes 
that  at  least  a  fixed  number  of  personal 
miles  will  be  driven  in  a  year  (Le.. 


15,000).  Therefore,  unlimited  use  of  the 
special  vehicle  cents-per-mile  rule 
would  result  in  a  significantly  lower 
valuation  for  the  use  of  an  employer- 
provided  vehicle  in  certain 
circumstances.  For  example,  an 
employee  who  drives  an  eia|»loyer- 
provided  automobile  valued  at  $12,000 
for  5,000  miles  (all  personal)  in  a  year, 
but  who  is  not  provided  fuel  by  his 
employer,  will  include  $775  in  income. 
Under  (he  Aimual  Lease  Value  table, 
which  generally  reflects  the  market 
value  of  the  availability  of  an 
automobile  for  a  year,  the  employee 
would  include  $3,600  in  income.  Because 
the  valuation  distortion  is  so  great  use 
of  the  vehicle  cents-per-mile  rule  is 
permitted  only  if  the  vehicle  satisfies  the 
regularly  used  in  business  requirement 
or  the  alternative  mileage  rule.  The 
alternative  mileage  rule  is  intended  to 
provide  a  mechanical  alternative  to  the 
more  general  concept  of  "tegularly  wsed 
in  business."  The  reason  that  the 
mileage  must  be  primarily  by 
employees,  rather  than,  for  example,  by 
employees*  families,  is  precisely 
because  the  mileage  rule  is  intended  as 
a  mechanical  alternative  to  the  business 
use  rule. 

It  should  also  be  noted  that  in  certain 
situations  use  of  the  cents-per-mile  rule 
will  result  in  a  higher  inclusion  tiian  will 
the  automobile  lease  valuation  rule. 

Commuting  Special  Valuation  Rule 

The  proposed  regulations  provided 
that  the  value  of  the  commuting  use  of     - 
an  employer-provided  vehicle  may  be 
valued  at  $3.00  per  one-way  or  round- 
trip  commute.  The  new  temporary 
regulations  clarify  that  the  value  of  the 
commuting  use  is  $1.50  per  one-way 
commute.  In  the  case  where  more  than 
one  employee  oonunutes  in  an  employer- 
provided  vehicle,  such  as  in  the  case  of 
an  employer-sponsored  car  pool,  the 
value  of  the  commuting  use  is  $1.50  per 
one-way  commute  per  employee. 

The  proposed  regulations  provided 
that  the  commuting  special  rule  may  not 
be  used  to  value  the  commuting  use  of 
an  employer-provided  vehicle  by  an 
officer  or  a  five-percent  owner  of  the 
employer.  Many  commentators 
requested  that  the  regulatioiM  define  an 
officer,  especially  for  government 
employees.  The  new  temporary 
regulations  provide  that,  for  commuting 
that  occurs  after  1085.  the  special  rule 
cannot  be  used  to  value  the  comnuiting 
use  of  an  employer-provided  vehicle  by 
a  "contrtd  employee".  This  term  {v/bkh 
is  defined  differently  for  other  purposes) 
includes  certain  officers,  directors,  and 
o%vners  and  is  defined  in  the  regulatioiis 
for  both  government  and  non- 
government employers.  The  new 


temporary  «egolatiaBS  provide  (hat  the 
officer  component  of  the  ooatrol 
employee  definition  may  be  applied  lo 
define  an  officer  in  198&. 

Valuation  of  Flights  on  Employer- 
Provided  Aircraft 

The  proposed  regnbitinns  provided  a 
special  rate  that  may  be  used  to  vahie 
certain  flights  on  emptoyer-fwovided 
airplanes.  The  value  detennined  under 
the  special  rule  depended  on  the 
purpose  of  the  trip  by  the  airplane  and 
on  whether  the  employee  receiving  the 
fringe  benefit  was  a  "key  empkiyee". 
Many  commentators  stated  that  the 
values  provided  under  the  speoal  rale 
were  excessive  and  that  the  rale  was 
complicated  and  too  "fact-sensitive"  lo 
administer.  In  re^Mmse  to  taxpayer  and 
congressional  ooncerns.  the  Treasuiy 
Department  indicated  in  a  letter  to 
Senator  Robert  Dole  (131  Cong.  Rec. 
S6369  (daily  ed.  May  16. 1985))  that  the 
regulations  woiitd  be  amended.  The  new 
temporary  regulations  adopt  the 
provisions  set  out  in  that  letter. 
Accordii^y.  under  the  new  temporary 
regulations,  the  value  of  a  flight  ander 
the  special  rule  depends  on  tibe  weight 
of  the  aircsaft  and  whether  the  emfloyee 
receiving  the  benefit  is  a  oontroi 
en^>loyee  (defined  separately  for 
government  aiKl  non-governmeni 
employers). 

Generally,  the  value  of  a  flight 
determined  under  the  new  temporary 
regulations  is  lower  than  the  value  of  a 
fiight  determined  under  the  proposed 
regulations.  Under  certain 
circumstances,  however,  the  value  of  a 
flight  determined  under  the  proposed 
regulations  would  be  lower  than  the 
value  of  a  flight  determined  under  the 
new  temporary  regulations.  Therefore. 
the  new  temporary  regtdations  provide 
that  the  value  of  a  fli^^t  taken  in  1986 
may  be  vahied  at  the  lower  of  the  vahw 
determined  under  the  proposed 
regulations  or  the  value  determined 
under  the  new  temporary  regulations. 

The  new  temporary  rtyilatinns  retain 
the  use  of  the  Standard  Industry  Fare 
Level  (SIFLj  rates  to  determine  the  vaUte 
of  flights  on  employer-provided  aircraft. 
The  regulations  provide  the  new  SiFL 
rates  that  may  be  used  to  determine  die 
value  of  flights  taken  during  the  last  six 
months  of  1906.  As  in  the  proposed 
regulations,  the  multiples  used  are 
intended  to  approximate  coach  and  fitst- 
class  fares  on  oonunercial  airlines  (e^, 
125  percent  of  the  SIFL  rates 
approximates  ooac^h  fare  and  200 
percent  of  die  SIFL  rates  apprmdmatas 
first-class  ian). 

llie  profVMed  regulatioas  provided 
that  the  special  valuation  rale  may  only 
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be  used  to  value  flights  on  employer- 
provided  airplanes,  rather  than  all 
aircraft  (such  as  helicopters).  The  new 
temporary  regulations  provide  that  the 
special  rule  may  be  used  to  value  flights 
on  all  employer-provided  aircraft. 

The  proposed  regulations  also 
provided  that  the  special  valuation  rule 
may  not  be  used  to  value  international 
flights.  The  new  temporary  regulations 
remove  this  restriction. 

Many  commentators  noted  that  if  an 
aircraft  makes  a  certain  flight  for  a 
business  purpose,  there  is  no  additional 
cost  incurred  by  the  employer  in 
allowing  other  persons  to  fly  for 
personal  purposes  on  such  trip.  They 
argued,  therefore,  that  no  income  should 
be  imputed  to  those  persons  who  fly  for 
personal  purposes  under  such 
circumstances.  Whether  the  employer 
incurs  an  additional  cost,  however,  is 
not  relevant  to  whether  an  employee 
receives  a  benefit.  Certainly,  those 
employees  who  are  allowed  to  fly  for 
personal  purposes  place  some  value  on 
the  flight  provided. 

It  should  be  noted,  however,  that  the 
proposed  regulations  provide  that  where 
at  least  50  percent  of  the  regular  seating 
capacity  of  an  aircraft  is  occupied  by 
individuals  whose  flights  are  primarily 
for  the  employer's  business  (and  whose 
flights  are  excludable  as  workino 
condition  fringes),  the  value  of  flights 
provided  to  employees  (and  certain 
others)  will  be  considered  to  be  zero. 
The  inclusion  of  this  special  rule  in  the 
proposed  regulations  is  intended  to  be  a 
limited  provision  and  is  not  to  be 
interpreted  as  an  exception  to  the 
general  valuation  principles  which  the 
Service  will  continue  to  apply  outside 
the  scope  of  this  rule. 

Valuation  of  Taxable  Flights  on 
Commercial  Airlines 

The  proposed  regulations  provided  a 
special  valuation  rule  under  which 
certain  taxable  flights  on  commercial 
airlines  (i.e.,  stand-by  or  space-available 
flights)  may  be  valued  at  50  percent  of 
the  highest  unrestricted  coach  fare  of 
the  flight  taken.  Many  commentators 
protested  that  the  50  percent  value  was 
excessive  in  light  of  the  restrictions 
imposed  on  the  persons  taking  the 
flights,  such  as  the  lack  of  a  guaranteed 
seat.  The  commentators  submitted 
relevant  data  and  suggested  that  25 
percent  of  the  highest  unrestricted  coach 
fare  is  a  more  appropriate  value  of  the 
beneflt  received.  In  response,  the  new 
temporary  regulations  provide  that 
stand-by  or  space-available  flights  on 
commercial  airlines  may  be  valued  at  25 
percent  of  the  highest  unrestricted  coach 
fare. 


Valuation  of  Meals  Provided  at 
Employer-Operated  Eating  Facilities  for 
Employees 

The  new  temporary  regulations 
contain  a  special  valuation  rule  that 
may  be  used  to  value  meals  provided  at 
employer-opei%ted  eating  facilities  for 
employees.  Pursuant  to  the  special  rule, 
the  fair  market  value  of  all  meals 
provided  at  the  facility  (the  "total  meal 
value")  will  be  deemed  to  equal  150 
percent  of  the  facility's  direct  operating 
costs.  This  total  meal  value,  less  the 
actual  gross  receipts  of  the  facility  (the 
"total  meal  subsidy"),  may  then  be 
allocated  among  employees  in  any 
manner  reasonable  under  the 
circumstances.  Alternatively,  the 
employer  may  determine  the  fair  market 
value  of  the  taxable  part  of  meals 
provided  to  a  particular  employee  under 
a  special  ''individual  meal  subsidy"  rule. 

Section  132  Regulations 

In  General  j 

The  new  temporary  regulations 
provide  rules  relating  to  the  exclusion 
from  gross  income  for  certain  fringe 
beneflts.  Section  132  provides  that 
certain  hinge  beneflts,  such  as  no- 
additional-cost  services,  qualifled 
employee  discounts,  working  condition 
fringes,  and  de  minimis  fringes  may  be 
excludable  from  the  income  of 
employees  receiving  the  beneflts.  The 
regulations  provide  that,  for  purposes  of 
the  no-additional-cost  service  and 
qualifled  employee  discount  exclusions, 
the  term  "employee"  means  any 
individual  who  is  currently  employed  by 
the  employer,  who  was  employed  by  the 
employer  but  separated  from  service  by 
reason  of  retirement  or  disability,  or 
who  is  a  widow  or  widower  of  an 
employee.  The  regulations  provide  that 
a  partner  who  performs  services  for  a 
partnership  is  considered  employed  by 
the  partnership. 

The  regulations  provide  that  any 
individual  listed  above  who  could 
exclude  from  income  no-additional-cost 
services  or  qualifled  employee  discounts 
may  exclude  from  income  working 
condition  fringes.  In  addition,  solely  for 
purposes  of  administrative  convenience, 
the  regulations  provide  that  directors  of 
the  employer  and  independent 
contractors  who  perform  services  for  the 
employer  may  generally  exclude  from 
income  working  condition  fringes.  This 
special  rule  is  only  available  when,  as 
set  forth  in  Rev.  Rul.  84-151,  any  amount 
included  in  income  would  also  be 
deductible  as  an  ordinary  and  necessary 
business  expense.  Therefore,  this 
special  rule  does  not  apply,  for  example, 
to  exclude  from  the  income  of  an 
independent  contractor  or  a  director  as 


a  working  condition  fringe  the  value  of 
the  use  of  consumer  goods  under  a 
product  testing  program.  Directors  and 
independent  contractors  are  not  treated 
as  employees  for  any  other  purposes. 
There  is  no  limitation  under  section 
132  as  to  who  may  exclude  a  de  minimis  ' 
fringe  from  income.  Therefore,  the 
regulations  provide  that  any  recipient 
may  exclude  a  de  minimis  fringe  from 
income. 

Line  of  Business  Limitation  , 

No-additional-cost  services  and 
qualifled  employee  discounts  are 
available  to  employees  of  the  line  of 
business  providing  discounts  or 
services.  The  regulations  deflne  a  line  of 
business  based  on  the  Enterprise 
Standard  Industrial  Classiflcation        > 
Manual  (ESIC  Manual)  prepared  by  thie 
Statistical  Policy  Division  of  the  U.S. 
Office  of  Management  and  Budget.  An 
employer  is  generally  considered  to 
have  more  than  one  line  of  business  if 
the  employer  offers  for  sale  to  customers 
property  or  services  in  more  than  one 
two-digit  classification  referred  to  in  the 
ESIC  Manual.  Examples  of  two-digit 
classifications  are  general  retail 
merchandise  stores;  hotels  and  other 
lodging  places;  and  auto  repair,  services, 
and  garages. 

The  regulations  also  provide  special 
rules  under  which  an  employer's 
separate  lines  of  business  will  be 
aggregated.  Under  one  rule,  if  it  is  ' 

uncommon  in  the  employer's  industry 
for  any  of  the  separate' lines  of  business 
to  be  operated  without  the  others,  the 
separate  lines  of  business  are  treated  as 
one  line  of  business.  Under  another  rule, 
separate  lines  of  business  are 
aggregated  if  it  is  common  for  a 
substantial  number  of  employees  (other 
than  those  employees  who  work  at  the 
headquarters  or  main  office  of  the 
employer)  to  perform  substantial 
services  for  more  than  one  line  of 
business  of  the  employer  so  that  any 
determination  of  which  employees 
perform  substantial  services  for  which 
lines  of  business  would  be  difficult. 
Under  another  aggregation  rule, 
separate  retail  lines  of  business  located 
on  the  same  premises  are  generally 
treated  as  the  same  line  of  business. 

Working  Condition  Fringes 

Employer-Provided  Transportation  for 
Security  Reasons 

The  proposed  regulations  provide  that 
the  value  of  transportation  provided  by 
the  employer  for  security  reasons  may 
be  excludable  as  a  working  condition 
fringe  to  the  extent  a  deduction  under 
section  162  or  167  would  be  allowable  to 
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the  employee  had  the  employee  paid  for 
the  transportation.  Many  commentators 
requested  that  the  Service  provide 
additional  guidance  concerning  the 
appropriateness  and  amount  of  any 
working  condition  fringe  exclusion  for 
the  value  of  security  provided  for  bona 
fide  business-oriented  security  reasons. 
In  response,  the  new  temporary 
regulations  provide  rules  concerning  the 
existence  of  bona  fide  business-oriented 
security  reasons  and  the  effect  of  an 
independent  security  study  particular  to 
the  employer  and  its  employees.  Tlie 
new  temporary  regulations  also  contain  ' 
several  examples  of  the  application  of 
the  rules. 

Product  Testing 

The  regulations  provide  that  the  value 
of  the  use  of  consumer  goods  may  be 
excludable  as  a  working  condition  fringe 
if  certain  conditions  are  met  This 
portion  of  the  regulations  is  based  on 
the  legislative  history  of  section  531  of 
the  Tax  Reform  Act  of  1984.  The 
exclusion  for  product  testing  is  limited 
so  as  to  permit  employers  to  have  the 
benefit  of  product  testing  programs 
without  allowing  a  major  deviation  from 
the  general  overall  legislative  intent  of 
taxation  of  nonstatutory  fringe  benefits. 

Qualified  Automobile  Demonstration 
Use 

The  value  of  qualified  automobile 
demonstration  use  is  excludable  from 
income  as  a  working  condition  fringe. 
The  regulations  provide  guidance 
concerning  when  the  exclusion  is 
available.  In  addition,  the  regulations 
provide  a  safe  harbor  rule  that  defines 
the  sales  area  in  which  an  automobile 
dealership  is  located. 

Parking 

The  value  of  parking  may  be  excluded 
as  a  working  condition  fringe.  The 
regulations  provide  rules  relating  to 
when  the  exclusion  is  available. 

Employer-Operated  Athletic  Facilities 

Under  a  special  rule,  the  value  of  the 
use  of  employer-operated  athletic 
facilities  may  be  excluded  from  income. 
The  regulations  provide  rules  concerning 
the  definition  of  an  employer-operated 
athletic  facility  and  when  the  exclusion 
is  available. 

Nondiscrimination  Rules 

No-additional-cost  services,  qualified 
employee  discounts,  and  meals  provided 
at  employer-operated  eating  facilities  for 
employee^  are  only  excludable  from  the 
income  of  an  employee  who  is  an 
officer,  owner,  or  highly  compensated 
employee  (i.e.,  a  member  of  the 
"prohibited  group")  if  the  benefits  are 


offered  on  substantially  the  same  terms 
to  each  member  of  a  group  of  employees 
that  is  defined  under  a  reasonable 
classification  set  up  by  the  employer 
that  does  not  discriminate  in  favor  of  the 
members  of  the  prohibited  group.  Many 
commentators  suggested  that  the 
definitions  of  owner  and  highly 
compensated  employee  contained  in  the 
proposed  regulations  were  arbitrary  and 
mechanical.  The  definitions  were  not 
amended  in  the  new  temporary 
regulations  because,  based  on  data 
submitted  by  commentators,  the  Service 
believes  that  the  definitions  comprise  a 
reasonable  and  appropriate  framework 
for  identifying  employees  as  members  of 
the  prohibited  group.  In  addition,  many 
commentators  requested  that  the 
Service  retain  definitions  that  provide 
certainty. 

The  regulations  provide  that  a 
classification  is  nondiscriminatory 
under  section  132  if  the  classification 
would  be  nondiscriminatory  under  the 
rules  provided  in  the  qualified  plan  area 
(section  410(b)(1)(B)  of  the  Code  and  the 
regulations  thereunder).  . 

Employer^Operated  Eating  Facilities  for 
Employees 

The  value  of  meals  provided  at 
employer-operated  eating  facilities  for 
employees  are  excludable  itom  income 
as  de  minimis  fringes  if  the  revenues 
from  the  facility  equal  or  exceed  the 
direct  operating  costs  of  the  facility  and 
the  nondiscrimination  requirements  of 
section  132  are  satisfied.  In  response  to 
comments,  direct  operating  costs  are 
narrowly  defined  as  the  cost  of  food  and 
beverages  and  the  cost  of  labor  for 
personnel  whose  services  relating  to  the 
facility  are  performed  primarily  on  the 
premises  of  the  eating  facility.  If  meals 
provided  at  an  eating  facility  are  not 
excludable  because,  for  example,  the 
direct  operating  costs  of  the  facility 
exceed  revenues  from  the  facility,  the 
special  meal  valuation  rule  provided  in 
the  regulations  under  section  61 
(described  above)  may  be  used  to  value 
the  meals  provided  at  the  facility. 


The  collection  of  infonnatioa 
requirements  contained  ia  Aese 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accondance  with  the 
requirements  of  the  Paperwoik 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB.  Control  number  (1545-07711. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Annette  J.  Guarisoo  of  die 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  bodi 
substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1—281.4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adt^tion  of  Amendment  to  the 
Regulations 

Accordingly.  28  CFR  Parts  1  and  602 
are  amended  as  follows: 


Speoal  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  temporary  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapters). 


PART  1-{AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Autiiority:  28  U.S.C  7806  *  *  *  l.ei-2T. 
1.132-lT,  1.132-2T,  1.132-3T,  1.132-47. 1.132- 
5T,  1.132-6T,  1.132-7T,  and  1.132-8T  also 
issued  under  28  U.S.C  132. 

Par.  2.  Section  1.61-2T  is  removed  and 
a  new  §  1.81-2T  is  added  in  its  place,  as 
follows: 

§1.61-2T    Taxation  of  frtn0e  benefits 
(Temporary). 

(a)  Fringe  benefits— {1)  In  general. 
Section  81(a)(1)  provides  that  except  as 
otherwise  provided  in  subtitle  A,  gross 
income  includes  compensation  for 
services,  including  fees,  commissions, 
fringe  benefits,  and  similar  items. 
Examples  of  fringe  benefits  include:  an 
employer-provided  automobile,  a  flight. 
on  an  employer-provided  aircraft,  an 
employer-provided  free  or  discounted 
commercial  airline  flight  an  employer- 
provided  vacation,  and  employer- 
provided  discount  on  property  or 
ser\'ices,  and  emkployer-provided 
membership  ia  a  country  club  or  other 
social  club,  and  an  employer-provided 
ticket  to  an  entertainment  or  sporting 
event. 
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(2)  Fringe  benefits  excluded  from 
income.  To  the  extent  that  a  particular 
fringe  benefit  is  BpeciHcally  excluded 
from  gross  income  pursuant  to  another 
section  of  subtitle  A,  that  section  shall 
govern  the  treatment  of  the  fringe 
benefit.  Thus,  if  the  requirements  of  the 
governing  section  are  satisfied,  the 
fringe  benefits  may  be  excludable  from 
gross  income.  Examples  of  excludable 
fringe  benefits  are  qualified  tuition 
reductions  provided  to  an  employee 
(section  177(d));  meals  and  lodging 
furnished  to  an  employee  for  the 
convenience  of  the  employer  (section 
119);  and  Iwnefits  provided  under  a 
dependent  care  assistance  program 
(section  129).  Similarly,  the  value  of  the 
use  by  an  employee  of  an  employer- 
provided  vehicle  or  a  flight  provided  to 
an  employee  on  an  employer-provided 
aircraft  may  be  excludable  from  income 
under  section  105  (because,  for  example, 
the  tmsportation  is  provided  for  medical 
reasons]  if  and  to  the  extent  that  the 
requirements  of  that  section  are 
satisfied.  Section  61  and  the  regulations 
thereunder  shall  apply,  however,  to  the 
extent  that  they  are  not  inconsistent 
with  such  other  section.  For  example, 
many  fringe  benefits  specifically 
addressed  in  other  sections  of  subtitle  A 
are  excluded  from  gross  income  only  to 
the  extent  that  they  do  not  exceed 
specific  dollar  or  percentage  limits,  or 
only  if  certain  other  requirements  are 
met.  If  the  limits  are  exceeded  or  the 
requirements  are  not  met.  some  or  all  of 
the  fringe  l>enefit  may  he  includible  in 
gross  income.  See  paragraph  (b)(3)  of 
this  section. 

(3)  Compensation  for  services.  A 
fringe  benefit  provided  in  connection 
with  the  performance  of  services  shaU 
be  considered  to  have  been  provided  as 
compensation  for  servcies.  Refraining 
from  the  performance  of  services  (such 
as  pursuant  to  a  covenant  not  to 
compete)  is  deemed  to  be  the 
performance  of  services  for  purposes  of 
this  section. 

(4)  Recipient  of  a  fringe  benefit — (i) 
Definition.  A  fringe  beneHt  is  included 
in  the  income  of  Uie  "recipient"  of  the 
fringe  benefit  The  recipient  of  a  fringe 
benefit  is  the  person  performing  the 
services  in  connection  with  which  the 
fringe  benefit  is  provided.  Thus,  a 
person  may  be  considered  to  be  a 
recipient,  even  though  that  person  did 
not  actually  receive  the  fringe  benefit 
For  example,  a  fringe  benefit  provided 
to  any  person  is  connection  with  the 
performance  of  services  by  another 
person  is  considered  to  have  been 
provided  to  the  person  who  performs  the 
services  and  not  the  person  who 
receives  the  fiinge  benefit.  In  addition,  if 


a  fiinge  benefit  is  provided  to  a  person, 
but  taxable  to  a  second  person  as  the 
recipient  such  benefit  is  referred  to  as 
provided  to  the  second  person  and  use 
by  the  first  person  is  considered  use  by 
the  second  person.  For  example, 
provision  of  an  automobile  to  an 
employee's  spouse  by  the  employer  is 
taxable  to  the  employee  as  the  recipient. 
The  automobile  is  referred  to  as 
available  to  the  employee  and  use  by 
the  employee's  spouse  is  considered  use 
by  the  employee. 

(ii)  Recipient  may  be  other  than  an 
employee.  The  recipient  of  a  fringe 
benefit  need  not  be  an  employee  of  the 
provider  of  the  fiinge  benefit  but  may 
be  a  partner,  director,  or  an  independent 
contractor.  For  convenience,  the  term 
"employee"  includes  a  reference  to  any 
recipient  of  a  fiinge  benefit,  unless 
otherwise  specifically  provided  in  this 
section. 

(5)  Provider  of  a  fringe  benefit  The 
"provider"  of  a  fringe  benefit  is  that 
person  for  whom  the  services  are 
performed,  regardless  of  whether  that 
person  actually  provides  the  fringe 
benefit  to  the  recipient.  The  provider  of 
a  fiinge  benefit  need  not  be  the 
employer  of  the  recipient  of  the  fiinge 
benefit  but  may  be.  for  example,  a 
client  or  customer  of  an  independent 
contractor.  For  convenience,  the  term 
"employer"  includes  a  reference  to  any 
provider  of  a  fringe  benefit  unless 
otherwise  specifically  provided  in  this 
section. 

(6)  Effective  date.  This  section  is 
effective  as  of  January  1, 1985.  No 
inference  may  be  drawn  from  the 
promulgation  or  terms  of  this  section 
concerning  the  application  of  law  in 
effect  prior  to  January  1, 1985. 

(b)  Valuation  of  fringe  benefits — (1)  In 
general.  An  employee  must  include  in 
gross  income  the  amount  by  which  the 
fair  market  value  of  the  fringe  benefit 
exceeds  the  sum  of  (i)  the  amount,  if 
any,  paid  for  the  benefit  and  (ii)  the 
amount,  if  any,  specifically  excluded 
from  gross  income  by  some  other  section 
of  subtitle  A.  Therefore,  for  example,  if 
the  employee  pays  fair  market  value  for 
what  is  received,  no  amount  is 
includible  in  the  gross  income  of  the 
employee. 

(2)  Fair  market  value.  In  general,  fair 
market  value  is  determined  on  the  basis 
of  all  the  facts  and  circiunstances. 
Specifically,  the  fair  market  value  of  a 
fringe  benefit  is  that  amount  a 
(hypothetical  person  would  have  to  pay 
a  hypothetical  third  party  to  obtain  (i.e., 
purchase  or  lease)  the  particular  fringe 
benefit  Thus,  for  example,  the  effect  of 
any  special  relationship  that  may  exist 
between  the  employer  and  the  employee 


must  be  disregarded.  This  also  means 
that  an  employee's  subjective  perception 
of  the  value  of  a  fringe  benefit  is  not 
relevant  to  the  determination  of  a  fringe 
benefit's  fair  market  value.  In  addition, 
the  cost  incurred  by  the  employer  is  not 
determinative  of  the  fair  market  value  of 
the  fringe  benefit.  For  special  rules 
relating  to  the  valuation  of  certain  fringe 
benefits,  see  paragraph  (c)  of  this 
section. 

(3)  Exclusion  from  income  based  on 
cost.  If  a  statutory  exclusion  phrased  in 
terms  of  cost  applies  to  the  provision  of 
a  fiinge  benefit  section  61  does  not 
require  the  inclusion  in  the  recipient's 
gross  income  of  the  difference  between 
the  fair  market  value  and  the  excludable 
cost  of  that  fringe  benefit.  For  example, 
section  129  provides  an  exclusion  from 
an  employee's  gross  income  for  amounts 
paid  or  incurred  by  an  employer  to 
provide  dependent  care  assistance  to 
employees.  Even  if  the  fair  market  value 
of  the  dependent  care  assistance 
exceeds  the  employer's  cost,  the  excess 
is  not  subject  to  inclusion  under  section 
61  and  this  section.  If  the  statutory  cost 
exclusion  is  a  limited  amount,  however, 
then  the  fair  market  value  of  the  fringe 
benefit  attributable  to  any  excess  cost  is 
subject  to  inclusion. 

(4)  Fair  market  value  of  the 
availability  of  an  employer-provided 
vehicle.  If  the  vehicle  special  valuation 
rules  of  paragraph  (d),  (e),  or  (f)  of  this 
section  are  not  used  by  a  taxpayer 
entitled  to  use  such  rules,  the  value  of 
the  availability  of  an  employer-provided 
vehicle  is  determined  under  the  general 
valuation  principles  set  forth  in  this 
section.  In  general,  such  valuation  must 
be  determined  by  reference  to  the  cost 
to  a  hypothetical  person  of  leasing  from 
a  hypothetical  third  party  the  same  or 
comparable  vehicle  on  the  same  or 
comparable  terms  in  the  geographic  area 
in  which  the  vehicle  is  available  for  use. 
Unless  the  employee  can  substantiate 
that  the  same  or  comparable  vehicle 
could  have  been  leased  on  a  cents-per- 
mile  basis,  the  value  of  the  availability 
of  the  vehicle  cannot  be  determined  by 
reference  to  a  cents-per-mile  rate 
applied  to  the  number  of  miles  the 
vehicle  is  driven.  An  example  of  a 
comparable  lease  term  is  the  amount  of 
time  that  the  vehicle  is  available  to  the 
employee  for  use,  e.g.,  a  one-year  peri.od. 

(5)  Fair  market  value  of  a  flight  on  an 
employer-provided  aircraft.  If  the  non- 
commercial flight  special  valuation  rule 
of  paragraph  (g)  of  this  section  is  not 

>  used  (or  is  not  properly  used)  by  a 
taxpayer  entitled  to  use  such  rule,  the 
value  of  a  flight  on  an  employer- 
provided  aircraft  is  determined  under 
the  general  valuation  principles  set  forth 
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in  this  section.  An  example  of  how  the 
general  valuation  principles  would 
apply  is  that  if  an  employee  whose  flight 
is  primarily  personal  controls  the  use  of 
an  aircraft  with  respect  to  such  flight 
such  flight  is  valued  by  reference  to  how 
much  it  would  cost  a  hypothetical 
person  to  charter  the  same  or 
comparable  aircraft  for  the  same  or 
comparable  flight.  The  cost  to  charter 
the  aircraft  must  be  allocated  among  all 
employees  on  board  the  aircraft  based 
on  all  the  facts  and  circumstances, 
including  which  employees  controlled 
the  use  of  the  aircraft.  Notwithstanding 
the  allocation  required  by  the  preceding 
sentence,  no  additional  amount  shall  be 
included  in  the  income  of  any  employee 
whose  flight  is  properly  valued  under 
the  special  valuation  rule  of  paragraph 
(g)  of  this  section. 

(c)  Special  valuation  rules — (1)  In 
general  Paragraphs  (d)  through  (j)  of 
this  section  provide  special  valuation 
rules  that  may  be  used  under  certain 
circumstances  for  certain  commonly 
provided  fringe  benefits.  Paragraph  (d) 
provides  a  lease  valuation  rule  relating 
to  employer-provided  automobiles. 
Paragraph  (e)  provides  a  cents-per-mile 
valuation  rule  relating  to  employer- 
provided  vehicles.  Paragraph  (f) 
provides  a  commuting  valuation  rule 
relating  to  employer-provided  vehicles. 
Paragraph  (g]  provides  a  flight  valuation 
rule  relating  to  flights  on  employer- 
provided  aircraft.  Paragraph  (h) 
provides  a  flight  valuation  rule  relating 
to  flights  on  commercial  airUnes. 
Paragraph(i)  is  reserved.  Paragraph  (j) 
provides  a  meal  valuation  rule  relating 
to  employer-operated  eating  facilities  for 
employees.  For  general  rules  relating  to 
the  valuation  of  fringe  benefits  not 
eligible  for  valuation  imder  the  special 
valuation  rules,  see  paragraph  (d)  of  this 
section. 

(2)  Use  of  the  special  valuation 
rules — (i)  In  general.  The  Special 
valuation  rules  may  be  used  for  income, 
employment  tax,  and  reporting 
purposes.  Use  of  any  of  the  special 
valuation  rules  is  optional.  An  employer 
need  not  use  the  same  vehicle  special 
valuation  rule  for  all  vehicles  provided 
to  all  employees.  For  example,  an 
employer  may  use  the  automobile  lease 
valuation  rule  for  automobiles  provided 
to  some  employees,  and  the  commuting 
and  vehicle  cents-per-mile  valuation 
rules  for  automobiles  provided  to  other 
employees.  Except  as  otherwise 
provided,  however,  if  either  the 
commercial  flight  valuation  rule  or  the 
noncommercial  flight  valuation  rule  is 
used,  such  rule  must  be  used  by  an 
employer  to  value  all  flights  taken  by 
employees  in  a  calendar  year.  Effective 


January  1, 1986,  if  an  employer  uses  one 
of  the  special  rules  to  value  the  benefit 
provided  to  an  employee,  the  employee 
may  not  use  another  special  rule  to 
value  that  benefit.  The  employee  may, 
however,  use  general  valuation  rules 
based  on  facts  and  circumstances  (see 
paragraph  (b)  of  this  section).  Effective 
January  1, 1986,  an  employee  may  only 
use  a  special  valuation  rule  if  the 
employer  uses  the  rule.  If  a  special  rule 
is  used,  it  must  be  used  for  all  purposes. 
If  an  employer  properly  uses  a  special 
rule  and  the  employee  uses  the  special 
rule,  the  employee  must  include  in  gross 
income  the  amount  determined  by  Die 
employer  under  the  special  rule  less  any 
amount  reimbursed  by  the  employee  to 
the  employer.  The  employer  and  the 
employee  may  use  the  special  rules  to 
determine  the  amount  of  the 
reimbursement  due  the  employer  by  the 
employee.  If  an  employer  properly  uses 
a  special  rule  and  properly  determines 
the  amount  of  an  employee's  working 
condition  fringe  under  section  132  and 
§  1.132-lT  (under  the  general  rule  or 
under  a  special  rule),  and  the  employee 
uses  the  special  valuation  rule,  the 
employee  must  include  in  gross  income 
the  amount  determined  by  the  employer 
less  any  amount  reimbursed  by  the 
employee  to  the  employer. 

(ii)  Transitional  rules — (A)  Use  of 
vehicle  special  valuation  rules  for  1985 
and  1986.  For  purposes  of  valuing  the 
use  or  availability  of  a  vehicle,  the 
consistency  rules  provided  in 
paragraphs  (d)(6]  and  (e)(5)  of  this 
section  (relating  to  the  automobile  lease 
valuation  rule  and  the  vehicle  cents-per- 
mile  valuation  rule,  respectively)  apply 
for  1987  and  thereafter.  Therefore,  for 
1965  and  1986  an  employer  (and 
employee,  subject  to  paragraph  (c)(2)(i) 
of  this  section)  may  use  any  appUcable 
special  valuation  rule  (or  no  special 
valuation  rule)  to  value  the  use  or 
availability  of  a  vehicle,  subject  to 
paragraph  (c)(2)(ii)(B)  of  this  section. 

(B)  Consistency  Rules  for  1965  and 
1986.  If  an  employer  uses  the  automobile 
lease  valuation  rule  of  paragraph  (d)  of 
this  section  in  1985  or  1988  with  respect 
to  an  automobile,  such  rule  must  be  used 
for  the  entire  calendar  year  with  respect 
to  the  automobile  except  for  any  period 
during  which  the  commuting  valuation 
rule  of  paragraph  (f)  of  this  section  is 
properly  used.  If  an  employer  uses  the 
vehicle  cents-per-mile  valuation  rule  of 
pararaph  (e)  of  this  section  in  1985  or 
1986  with  respect  to  a  vehicle,  such  rule 
must  be  used  for  the  entire  calendar 
year  vdth  respect  to  the  vehicle  except 
for  any  period  during  which  the 
commuting  valuation  rule  of  paragraph 
(f)  of  this  section  is  properly  used.  The 


rules  of  this  paragraph  (c)(2)(ii)(B)  also 
apply  to  empl(^ees  using  the  special 
valuation  nUes  of  paragraphs  (d)  or  (e) 
of  this  section. 

(C)  Employee's  use  of  special 
valuation  rules  for  1985.  An  employee 
may  use  a  special  valuation  rule  (other 
than  the  rule  in  Qaragraph  (e)  of  this 
section  relating  to  the  vehicle  cents^ier- 
mile  valuation  rule)  during  1985  even  if 
the  employer  does  not  use  the  same 
special  valuation  rule  during  19B5.  An 
employee's  use  of  a  special  valuation 
rule  in  1986  and  thereafter  must  be 
consistent  with  his  employe's  use  of  the 
rule  as  required  under  paragrai^  (c)(2Ki) 
of  this  section. 

P)  Examples.  The  following  example* 
illustrate  the  rules  of  paragraph  (cN2)(ii) 

of  this  section: 

«  ■ 

Example  (1).  Assume  diat  an  employer 
properly  uses  the  automobile  lease  valuatkn 
rule  in  1985.  The  employe  may  use  the 
vehicle  cents-per-mile  valuation  rule  in  1986 
if  the  requirements  of  the  vehicle  cents-per- 
mile  valuation  rule  are  satisfied. 

Example  (2).  Assume  that  an  employer 
does  not  use  a  special  valuation  rule  to  value 
the  availability  of  an  automobile  in  1985.  The 
employer  may  use  any  of  the  special 
valuation  rules  in  1966  if  the  requirements  of 
the  rule  chosen  are  satisfied.  The  same 
applies  for  1987. 

Example  (3).  Assume  that  an  employer 
properly  uses  the  vehicle  cents^wr-mile 
valuation  rule  in  1985.  The  employer  may 
continue  to  use  to  the  rule  or  use  any  of  the 
other  special  valuation  rules  to  value  the 
benefit  provided  in  1986  if  Ae  requirements 
of  the  rule  chosen  are  satisfied.  Alternatively, 
the  employer  may  use  none  of  the  ^lecia] 
valuation  rules  in  1986  but  use  any  of  the 
rules  in  1987  if  the  requirements  of  the  rule 
chosen  are  satisfied. 

Example  (4).  Assume  tiiat  an  employee 
properly  uses  the  automobile  lease  valuation 
rule  in  1985.  In  1986  and  thereafter  the 
employee  may  use  a  special  valuation  rule 
only  if  the  employee's  employer  uses  the 
same  special  valuation  rule.  The  employee 
may  use  general  valuation  principles  to  vahie 
the  benefit  provided  in  1986  and  thereafter. 

(3)  Election  to  use  the  special 
valuation  rules— {\)  In  general.  A 
particular  special  valuation  nde  is 
deemed  to  have  been  elected  by  the 
employer  (and,  if  applicable,  by  the 
employee),  if  the  employer  (and.  if' 
applicable,  the  employee)  determines 
the  value  of  the  fringe  benefit  provided 
by  applying  the  special  valuation  rule 
and  treats  such  value  as  the  fair  market 
value  of  the  fringe  benefit  for  income, 
employment  tax,  and  reporting 
purposes.  Neither  the  employer  nor  the 
employee  is  required  to  notify  the 
Internal  Revenue  Service  of  the  election. 

(ii)  Notification  to  employee.  Effective 
January  1, 1987,  an  employer  who  elects 
to  use  a  special  valuation  rule  must 
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notify  the  employee  of  the  election  by 
the  later  January  31  of  the  calendar  year 
for  wfaidh  the  election  is  to  apply  or  30 
days  after  the  employer  first  provides 
the  benefit  to  the  employee.  An 
employer  who  elects  to  use  a  special 
valuation  rale  with  respect  to  1986  must 
notify  the  employee  of  the  election  by 
the  later  of  Miarch  31, 198B.  or  30  days 
after  the  employer  first  provides  the 
benefit  to  the  employee.  An  employer 
who  elects  to  use  a  special  valuation 
rule  with  respect  to  1985  need  not 
provide  notification  of  this  election  to 
the  employee. 

(4)  Application  of  section  414  to 
employers.  For  purposes  of  paragraphs 
(c)  through  ())  of  this  section,  except  as 
otherwise  provided  therein,  the  term 
"employer"  includes  all  entities  required 
to  be  treated  as  a  single  employer  under 
section  414  (b),  (c).  or  (m). 

(5)  Valuation  formulas  contained  in 
the  special  valuation  rules.  The 
valuation  formulas  contained  in  the 
special  valuation  rules  are  provided 
only  for  use  in  connection  with  such 
rules.  Thus,  when  a  special  valuation 
rule  is  properly  applied  to  a  fringe 
benefit  the  Commissioner  will  accept 
the  value  calculated  pursuant  to  the  rule 
as  the  fair  market  value  of  that  fringe 
benefit  However,  when  a  special 
valuation  rule  is  not  properly  applied  to 
a  fringe  benefit  (see,  for  example, 
paragraph  (g)(ll)  of  this  section),  or 
when  a  special  valuation  rule  is  not 
used  to  value  a  fringe  benefit  by  a 
taxpayer  entitled  to  use  the  rule,  the  fair 
market  value  of  that  fringe  benefit  may 
not  be  determined  by  reference  to  any 
value  calculated  under  any  special 
valuation  rule.  Under  the  circumstances 
described  in  the  preceding  sentence,  the 
fair  market  value  of  the  fringe  benefit 
must  be  determined  pursuant  to 
paragraph  (b)  of  this  section. 

(6)  Modification  of  the  special 
valuation  rules.  The  Commissioner  may, 
if  he  deems  it  necessary,  add,  delete,  or 
modify  the  special  valuation  rules, 
including  the  valuation  formulas 
contained  herein,  on  a  prospective  basis. 

(7)  Special  Accounting  Period.  If  the 
employer  is  using  the  special  accounting 
rule  provided  in  Announcement  85-113 
(1985-31 1.R.B..  August  5, 1985)  (relating 
to  the  reporting  of  and  withholding  on 
the  value  of  noncash  fringe  benefits), 
benefits  which  are  deemed  provided  in  a 
subsequent  calendar  year  pursuant  to 
such  rule  are  considered  as  provided  in 
such  subsequent  calendar  year  for 
purposes  of  the  special  valuation  rules. 
Thus,  if  a  particular  special  valuation 
rule  is  in  effect  for  a  calendar  year,  it 
applies  to  benefits  deemed  provided 
during  such  calendar  year  under  the 
special  accounting  rule. 


(d)  Automobile  lease  valuation  rule — 
(1)  In  general— {i)  Annual  Lease  Value. 
Under  the  special  valuation  rule  of  this 
paragraph  (d),  if  an  employer  provides 
an  employee  with  an  automobile  that  is 
available  to  the  employee  for  an  entire 
calendar  year,  the  vahie  of  the  benefit 
provided  in  the  Annual  Lease  Value 
(determined  under  paragraph  (d)(2)  of 
this  section)  of  that  automobile.  Except 
as  otherwise  provided,  for  an 
automobile  that  is  available  to  an 
employee  for  less  than  an  entire 
calendar  year,  the  value  of  the  benefit 
provided  is  either  a  pro-rated  Annual 
Lease  Value  or  the  Daily  Lease  Value 
(as  defined  in  paragraph  (d)(4]  of  this 
section),  whichever  is  applicable. 
Absent  any  statutory  exclusion  relating 
to  the  employer-provided  automobile 
(see,  for  example,  sectioa  132(a)(3)  and 
S  1.132-6T(b)),  the  amount  of  the  Annual 
Lease  Value  (or  a  pro-rated  Annual 
Lease  Value  or  the  Daily  Lease  Value, 
as  applicable)  is  included  in  the  gross 
income  of  the  employee. 

(ii)  Definition  of  automobile.  For 
purposes  of  this  paragraph  (d),  the  term 
"automobile"  means  any  four-wheeled 
vehicle  manufactured  primarily  for  use 
on  public  streets,  roads,  and  highways. 

(2)  Calculation  of  Annual  Lease 
Value — (i)  In  general.  The  Armual  Lease 
Value  of  a  partioilar  automobile  is 
calculated  as  follows: 

(A)  Determine  the  fair  market  value  of 
the  automobile  as  of  the  first  date  on 
which  the  automobile  is  made  available 
to  any  employee  of  the  employer  for 
personal  use.  For  an  automobile  first 
made  available  to  any  employee  for 
personal  use  prior  to  January  1, 1985, 
determine  the  fair  market  value  as  of 
January  1, 1985.  For  rules  relating  to 
determination  of  the  fair  market  value  of 
an  automobile  for  purposes  of  this 
paragraph  (d),  see  paragraph  (d)(5)  of 
this  section. 

(B)  Select  the  dollar  range  in  column  1 
of  the  Annual  Lease  Value  Table,  set 
forth  in  paragraph  (d)(2){iii)  of  this 
section,  corresponding  to  the  fair  market 
value  of  the  automobile.  Except  as 
otherwise  provided  in  paragraphs  (d)(2) 
(iv)  and  (v)  of  this  section,  5ie  Annual 
Lease  Value  for  each  year  of  availability 
of  the  automobile  is  the  corresponding 
amount  in  column  2  of  the  Table. 

(ii)  Use  by  employee  only  in  1985.  If 
the  employee,  but  not  the  employer,  is 
using  the  special  rule  of  this  paragraph 
(d),  the  employee  may  calculate  the 
Annual  Lease  Value  in  the  same  manner 
as  described  in  paragraph  (d)(2)(i)(A)  of 
this  section,  except  that  the  fair  market 
value  of  the  automobile  is  determined  as 
of  the  first  date  on  which  the  automobile 
is  made  available  to  the  employee  for 
personal  use  or,  for  an  automobile  made 


available  to  the  employee  for  personal 
use  prior  to  January  1, 1985,  by 
determining  the  fair  market  value  as  of 
January  1, 1985.  If  the  employer  is  also 
using  the  special  rule  of  this  paragraph 
(d),  however,  then  the  employee  to 
whom  the  automobile  is  made  available 
must  use  the  special  rule,  if  at  all,  by 
using  the  Aimual  Lease  Value  calculated 
by  the  employer.  The  rules  of  this 
paragraph  (d)(2)(ii)  apply  only  for  1985. 
(iii)  Annual  Lease  Value  Table. 
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$8,000  In  $a,aa>              

$9000tosa,aaa                               

2,860 
3,100 
9.3S0 

34no 

$10  000  to  $10  BM 

$11,000  to  $11  aog 
$i9nantoti7goa 

$1.1,000  In  «i:iaoQ        

3,850 
4  100 

$14,000  to  $14,999 _ _..; „_. 

$isnnnin$isooo 

4360 

$16,000  to  $1R90a 

$17,000  to  $17.999 

4.800 
4860 

$iflonr)totiA,aoa        

5,100 

$19,000  to  S1«  HOD 
$20,000  to  $20.999 

5,350 
5600 

$?i,ooo  to  $71  ano          „     

5580 

$??  000  to  S77,aM           

8.100 
8,360 
6.600 
6,850 

$?3  000  to  $73  aas 

$24,000  to  $24,999 „    _ 

$PSnOOto.tP«i!lB(l 

STfinno  to  $77  aoo      

7,250 

$28,000  te  $29,999 

7  750 

$30,000  to  $31,999 

$3?  000  to  S.Yt.aOA       „_ _ 

8,250 
8,750 
9.250 

$.04,000  to  1.1'i,aiM           

$36  000  to  S37  ogg 

9  750 

*3a,ooo  to  «.'«i,a<»             

10!2S0 

$40,000  to  X41  OOO                                              

10760 

$42,000  to  $43,999 ....    

$44,000  to  $4->i,aan    

11.250 
11  750 

$4fi,ooo  to  $47,aaa      

12,250 

$48  000  to  $49,999                 

12.750 

$50,000  to  $61 ,999 _ „ 

$52,000  to  S.S.1.9S9                      

t3,2S0 
19.700 
14,290 
14  790 

$54,000  to  $55,999 

$56,000  to  $57,999 _ .._. 

$58,000  to  $50,999 ._       

1&290 

For  vehicles  having  a  fair  market  value 
in  excess  of  $59,999,  the  Annual  Lease 
Value  is  equal  to:  (.25  X  the  fair  market 
value  of  the  automobile)  -i-  $500. 

(iv)  Recalculation  of  Annual  Lease 
Value.  The  Annual  Lease  Values 
determined  under  the  rules  of  this 
paragraph  (d)  are  based  on  a  four-year 
lease  term.  Therefore,  except  as 
otherwise  provided  in  paragraph 
(d)(2)(v)  of  this  section,  the  Annual 
Lease  Value  calculated  by  applying 
paragraph  (d)(2)  (i)  or  (ii)  of  this  section 
shall  remain  in  effect  for  the  period  that 
begins  with  the  first  date  the  special 
valuation  rule  of  paragraph  (d)  of  this 
section  is  applied  by  the  employer  to  the 
automobile  and  ends  on  December  31  of 
the  fourth  full  calendar  year  following 
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that  data.  The  Annual  Lease  Value  for 
each  subaequent  four-year  period  is 
calculated  by  determining  the  fair 
market  value  of  the  automobile  as  of  the 
January  1  following  the  period  described 
in  the  previous  sentence  and  selecting 
the  amount  in  column  2  of  the  Annual 
Lease  Value  Table  corresponding  to  the 
appropriate  dollar  range  in  column  1  of 
the  Table,  if.  however,  the  employer  is 
using  the  special  accounting  rule 
provided  in  Announcement  85-113 
(1985-31  LR.B..  August  5, 1985)  (relating 
to  the  reporting  of  and  withholding  on 
the  value  of  noncash  fringe  benefits),  the 
employer  may  calculate  ihe  Annual 
Lease  Value  for  each  subsequent  four- 
year  period  as  of  the  beginning  of  the 
special  accounting  period  that  begins 
immediately  prior  to  the  January  1 
described  in  the  previous  sentence.  For 
example,  assume  that  pursuant  to 
Announcement  85-113,  an  employer 
uses  the  special  accounting  rule. 
Assume  further  that  beginning  on 
November  1, 1985,  the  special 
accounting  period  is  November  1  to 
October  31  and  that  the  employer  elects 
to  use  the  special  valuation  rule  of  this 
paragraph  (d)  as  of  January  1. 1985.  The 
employer  may  recalculate  the  Annual 
Lease  Value  as  of  November  1. 1988, 
rather  than  as  of  January  1. 1969. 

(v)  Transfer  of  the  automobile  to : 
another  employee.  Unless  the  primary 
purpose  of  the  transfer  is  to  reduce 
Federal  taxes,  if  an  employer  transfers 
an  automobile  from  one  employee  to 
another  em{4oyee,  the  employer  may 
recalculate  the  Annual  Lease  Value 
based  on  the  fair  market  value  of  the 
automobile  as  of  January  1  of  the  year  of 
transfer.  If,  however,  the  employer  is 
using  the  special  accounting  rule 
provided  in  Announcement  85-113 
(1985-31 1.R.B.,  August  5, 1885)  (relating 
to  the  reporting  of  and  withholding  on 
the  value  of  noncash  fringe  benefits),  the 
employer  may  recalculate  the  Annual 
Lease  Value  based  on  the  fair  market 
value  of  the  automobile  as  of  the 
beginning  of  the  special  accounting 
period  in  which  the  transfer  occurs.  If 
the  employer  does  not  recalculate  the 
Annual  Lease  Value,  and  the  employee 
f       to  whom  the  automobile  is  transferred 
uses  the  special  valuation  rule,  the 
employee  may  not  recalculate  the 
Annual  Lease  Value. 

(3)  Services  included  in,  or  excluded 
from,  the  Annual  Lease  Value  Table — (i) 
Maintenance  and  insurance  included. 
The  Annual  Lease  Values  contained  in 
the  Annual  Lease  Value  Table  include 
the  fair  market  value  of  maintenance  of. 
and  insurance  for,  the  automobile. 
Neither  an  employer  nor  an  enaptoyee 
may  reduce  the  Annual  Lease  Value  by 


the  fair  market  value  of  any  service 
included  in  the  Annual  Lease  Value  that 
is  not  provided  by  the  employer,  such  as 
reducing  the  Annual  Lease  Value  by  the 
fair  market  value  of  a  maintenance 
service  contract  or  insurance.  An 
employer  or  employee  may  take  into 
account  the  services  actually  provided    . 
with  respect  to  the  automobile  by 
valuing  the  availability  of  the 
automobile  under  the  general  valuation 
rules  of  paragraph  (b)  of  this  section. 

(ii)  Fuel  excluded — (A)  In  general.  The 
Annual  Lease  Values  do  not  include  the 
fair  market  valne  of  fuel  provided  by  the 
employer,  regardless  of  whether  fiiel  is 
provided  in  kind  or  its  cost  is 
reimbursed  by  or  charged  to  the 
employer. 

(B)  Valuation  of  fuel  provided  in  kind. 
The  provision  of  fuel  in  kind  may  be 
valued  at  fair  market  value  based  on  all 
the  facts  and  circumstances  or,  in  the 
alternative,  it  may  be  valued  at  5.5  cents 
per  mile  for  all  miles  driven  by  the 
employee.  However,  the  provision  of 
fuel  in  kind  may  not  be  valued  at  5.5 
cents  per  mile  for  miles  driven  outside 
the  United  States,  Canada,  and  Mexico. 
For  purposes  of  this  section,  the  United 
States  includes  the  United  States  and  its 
territories. 

(C)  Valuation  of  fuel  where  cost 
reimbursed  by  or  charged  to  employer. 
The  fair  market  value  of  fuel,  the  cost  of 
which  is  reimbursed  by  or  charged  to  an 
employer,  is  generally  the  amount  of  the 
actual  reimbursement  or  the  amount 
charged,  provided  the  purchase  of  the 
fuel  is  at  arm's  length.  If  an  employer 
with  a  fleet  of  at  least  20  automobiles 
that  meet  the  requirements  of  paragraph 
(d](5](v)(C)  of  this  section  reimburses 
employees  for  the  cost  of  fuel  or  allows 
employees  to  charge  the  employer  for 
the  cost  of  the  fuel,  however,  the  fair 
market  value  of  fuel  provided  to  those 
automobiles  niay  be  determined  by 
reference  to  the  employer's  fleet-average 
cents-per-mile  fuel  cost.  The  fleet- 
average  cents-per-mile  fuel  cost  in  equal 
to  the  fleet-avertige  per-gallon  fuel  cost 
divided  by  the  fleet-average  miles-per- 
gallon  rate.  The  averages  described  in 
the  preceding  sentence  must  be 
determined  by  averaging  the  per-gallon 
fuel  costs  and  miles-per-gallon  rates  of  a 
representative  sample  of  the 
automobiles  in  the  fleet  equal  to  the 
greater  of  ten  percent  of  the  automobiles 
in  the  fleet  or  20  automobiles  for  a 
representative  period,  such  as  a  two 
month  period. 

(iii)  AH  other  services  excluded.  The 
fair  market  value  of  any  service  not 
specifically  identified  in  paragraph 
(d)(3j(i)  of  this  section  that  is  provided 
by  the  employer  with  respect  to  an 


automobile  (such  as  the  services  of  a 
chauffeur)  must  be  added  to  tiie  Annual 
Lease  Value  of  the  autoaK)bile  in 
determining  the  fair  market  value  of  the 
benefit  provided. 

(4)  Availability  of  aa  automobile  for 
less  than  an  entire  calendar  year— (i) 
nv-rated  Annual  Lease  Value  used  for 
continuous  availability  of  30  or  more 
days.  Except  as  otherwise  provided  in 
paragraph  (d)(4)(iv)  of  4his  section,  far  ~ 
periods  of  continuous  avatlabilitjr  of  30 
or  more  days,  but  less  than  an  entiie 
calendar  year,  the  value  of  the 
.availability  of  the  employer-provided 
automobile  is  the  pro-rated  Annoal 
Lease  Value.  The  pro-rated  Annual 
Lease  Value  is  calculated  by  multipljrmg 
the  applicable  Annual  Lease  Vafaie  hjr  a 
fraction,  the  numerator  ot  whicfa  is  tbe 
number  of  days  of  availability  and  the 
denominator  of  which  is  365. 

(ii)  Daily  Lease  Value  used  for 
continuous  availability  of  less  than  90 
days.  Except  as  otherwise  provided  in 
paragraph  (dK4Kiii)  of  tUs  sectioii.  for 
periods  of  continuous  availability  of  one 
or  more  but  less  than  30  days,  the  value 
of  the  availability  of  &e  employer 
provided  automobile  is  the  Daily  Lease 
Value.  The  Daily  Lease  Valne  is 
calculated  by  multiplying  the  applicable 
Annual  Lease  Value  by  a  fracti<m.  the 
numerator  of  which  is  four  times  the 
number  of  days  of  availability  and  the 
denominator  of  which  is  385. 

(iii)  Election  to  treat  all  periods  as 
periods  of  at  least  30  days.  A  {HO-rated 
Aimual  Lease  Value  may  be  applied 
with  respect  to  a  period  of  continuous 
availability  of  less  than  30  days,  by 
treating  the  automobile  as  if  u  had  been 
available  for  30  days,  if  to  do  so  would 
result  in  a  lower  valuation  than  applying 
the  Daily  Lease  Value  to  the  shorter 
period  of  actual  availability. 

(iv)  Periods  of  unavailability — (A) 
General  rule.  In  general  a  pro-rated 
Annual  Lease  Value  (as  provided  in 
paragraph  (d)(4)(i]  of  this  section)  is 
used  to  value  the  availability  of  an 
employer-provided  automobile  when  the 
automobile  is  available  to  an  employee 
for  a  period  of  continuous  availability  of 
at  least  30  days  but  less  than  the  entire 
calendar  year.  Neither  an  empfoyer  nor 
an  employee  may  use  a  pro-rated 
Annual  Lease  Value  when  tlie  reductioo 
of  Federal  taxes  is  the  primary  reason 
the  automobile  is  unavailable  to  an 
employee  during  the  calendar  year. 

(B)  Unavailability  for  personal 
reasons  of  the  employee.  If  an 
automobile  is  unavailable  to  an 
employee  because  of  personal  reasons 
of  the  employee,  such  as  while  the 
employee  is  on  vacation,  a  pro-rated 
Annual  Lease  Value  may  not  be  used. 
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For  example,  assume  an  automobile  is 
available  to  an  employee  during  the  Rrst 
five  months  of  the  year  and  during  the 
last  five  months  of  the  year.  Assume 
further  that  the  period  of  unavailability 
occurs  because  the  employee  is  on 
vacation.  The  Annual  Lease  Value,  if  it 
is  applied,  must  be  applied  with  respect 
to  the  entire  12  month  period.  The 
Annual  Lease  Value  may  not  be  pro- 
rated to  take  into  account  the  two- 
month  period  of  unavailability. 

(5)  Fair  market  value — (i)  In  general. 
For  purposes  of  determining  the  Annual 
Lease  Value  of  an  automobile  under  the 
Annual  Lease  Value  Table,  the  fair 
maricet  value  of  an  automobile  is  that 
amount  a  hypothetical  person  would 
have  to  pay  a  hypothetical  third  party  to 
purchase  the  particular  automobile 
provided.  Thus,  for  example,  any  special 
relationship  that  may  exist  between  the 
employee  and  the  employer  must  be 
disregarded.  Also,  the  employee's 
subjective  perception  of  the  value  of  the 
automobile  is  not  relevant  to  the 
determination  of  the  automobile's  fair 
market  value.  In  addition,  except  as 
provided  in  paragraph  (d)(5)  (ii)  of  this 
section,  the  cost  incurred  by  the 
employer  of  either  purchasing  of  leasing 
the  automobile  is  not  determinative  of 
the  fair  market  value  of  the  automobile. 

(ii)  Safe-harbor  valuation  rule.  For 
purposes  of  calculating  the  Annual 
Lease  Value  of  an  automobile  under  this 
paragraph  (d),  the  safe-harbor  value  of 
the  automobile  may  be  used  as  the  fair 
market  value  of  the  automobile  For  an 
automobile  owned  by  the  employer,  the 
safe-harbor  value  of  the  automobile  is 
the  employer's  cost  of  purchasing  the 
automobile,  provided  the  purchase  is 
made  at  arm's  length.  For  an  automobile 
leased  by  the  employer,  the  safe-harbor 
value  of  the  automobile  is  the  value 
determined  under  paragraph  (d)(5)(iii)  of 
this  section. 

(iii)  Use  of  nationally  recognized 
pricing  guides.  The  fair  market  value  of 
an  automobile  that  is  (A)  provided  to  an 
employee  prior  to  January  1, 1985,  (B) 
being  revalued  pursuant  to  paragraphs 
(d)(2)  (iv)  or  (v)  of  this  section,  or  (C)  is 
a  leased  automobile  being  valued 
pursuant  to  paragraph  (d)(5)(ii)  of  this 
section,  may  be  detennined  by  using  the 
retail  value  of  such  automobile  as 
reported  in  a  nationally  recognized 
publication  that  regularly  reports  new  or 
used  automobile  retail  values, 
whichever  is  applicable.  The  values 
contained  in  (and  obtained  from)  the 
publication  must  be  reasonable  with 
respect  to  the  automobile  being  valued. 

(iv)  Fair  market  value  of  special 
equipment — (A)  Certain  equipment 
excluded.  The  fair  market  value  of  an 
automobile  does  not  include  the  fair 


market  value  of  any  telephone  or  any 
specialized  equipment  that  is  added  to 
or  carried  in  the  automobile  if  the 
presence  of  such  equipment  is 
necessitated  by,  and  attributable  to,  the 
business  needs  of  the  employer. 

(B)  Use  of  specialized  equipment 
outside  of  employer's  business.  The 
value  of  specialized  equipment  must  be 
included,  however,  if  the  employee  to 
whom  the  automobile  is  available  uses 
the  specialized  equipment  in  a  trade  of 
business  of  the  employee  other  than  the 
employee's  trade  or  business  of  being  an 
employee  of  the  employer. 

(C)  Equipment  susceptible  to  personal 
use.  The  exclusion  rule  provided  in  this 
paragraph  (d)(5)(iv)  does  not  apply  to 
specialized  equipment  susceptible  to 
personal  use. 

(v)  Fleet-average  valuation  rule — (A) 
In  general.  An  employer  with  a  fleet  of 
20  or  more  automobiles  may  use  a  fleet- 
average  value  for  purposes  of 
calculating  the  Annual  Lease  Values  of 
the  automobiles  in  the  fleet.  The  fleet- 
average  value  is  the  average  of  the  fair 
market  values  of  each  automobile  in  the 
fleet.  The  jfair  market  value  of  each 
automobile  in  the  fleet  shall  be 
detennined,  pursuant  to  the  rules  of 
paragraphs  (d)(5)  (i)  through  (iv)  of  this 
section,  as  of  the  later  of  January  1, 1985, 
or  the  first  date  on  which  the  automobile 
is  made  available  to  any  employee  of 
the  employer  for  personal  use. 

(B)  Period  for  use  of  rule.  The  fleet- 
average  valuation  rule  of  this  paragraph 
(d)(5)(v)  may  be  used  by  an  employer  as 
of  January  1  of  any  calendar  year 
following  the  calendar  year  in  which  the 
employer  acquires  a  fleet  of  20  or  more 
automobiles.  The  Annual  Lease  Value 
calculated  for  the  automobiles  in  the 
fleet,  based  on  the  fleet-average  value, 
shall  remain  in  effect  for  the  period  that 
begins  with  the  first  January  1  the  fleet- 
average  valuation  rule  of  this  paragraph 
(d)(5)(v)  is  applied  by  the  employer  to 
the  automobiles  in  the  fleet  and  ends  on 
December  31  of  the  subsequent  calendar 
year.  The  Annual  Lease  Value  for  each 
subsequent  two  year  period  is 
calculated  by  determining  the  fleet- 
average  value  of  the  automobiles  in  the 
fleet  as  of  the  first  January  1  of  such 
period.  An  employer  may  cease  using 
the  fleet-average  valuation  rule  as  of 
any  January  1.  The  fleet-average 
valuation  rule  does  not  apply  as  of 
January  1  of  the  year  in  which  the 
number  of  automobiles  in  the  employer's 
fleet  declines  to  fewer  than  20.  If. 
however,  the  employer  is  using  the 
special  accounting  rule  provided  in 
Announcement  85-113  (I.R.B.  No.  31, 
August  5, 1985),  the  employer  may  apply 
the  rules  of  this  paragraph  (d)(5)(v)(B) 
on  the  basis  of  the  special  accounting 


period  rather  than  the  calendar  year. 
(This  is  accomplished  by  substituting  (1) 
the  beginning  of  the  special  accounting 
period  that  begins  immediately  prior  to 
the  January  1  described  in  this 
paragraph  (d)(5)(v)(B)  for  January  1 
wherever  it  appears  in  this  paragraph 
(d)(5)(v)(B)  and  (2)  the  end  of  such 
accounting  period  for  December  31.)  The 
revaluation  rules  of  paragraph  (d)(2)  (iv) 
and  (v)  of  this  section  do  not  apply  to 
automobiles  valued  under  this 
paragraph  (d)(5)(v). 

(C)  Limitations  on  use  of  fleet-average 
rule.  The  rule  provided  in  this  paragraph 
(d)(5)(v)  may  not  be  used  for  any 
automobile  whose  fair  market  value 
(determined  pursuant  to  paragraphs 
{d)(5)  (i)  through  (iv)  of  this  section  as  of 
either  the  first  date  on  which  the 
automobile  is  made  available  to  any 
employee  of  the  employer  for  personal 
use  or.  if  later,  January  1, 1985)  exceeds 
$16,500.  In  addition,  the  rule  provided  in 
this  paragraph  (d)(5)(v)  may  only  be 
used  for  automobiles  that  the  employer 
reasonably  .expects  will  regularly  be 
used  in  the  employer's  trade  or  business. 
Infrequent  use  of  the  vehicle,  such  as  for 
trips  to  the  airport  or  between  the 
employer's  multiple  business  premises, 
does  not  constitute  regular  use  of  the 
vehicle  in  the  employer's  trade  or 
business. 

(D)  Additional  automobiles  added  to 
the  fleet.  If  the  rule  provided  in  this 
paragraph  (d)(5)(v)  is  used  by  an 
employer,  it  must  be  used  for  every 
automobile  included  in  or  added  to  the 
fleet  that  meets  the  requirements  of 
paragraph  (d)(5)(v)(C)  of  this  section. 
The  fleet-average  value  in  effect  at  the 
time  an  automobile  is  added  to  the  fleet 
is  treated  as  the  fair  market  value  of  the 
automobile  for  purposes  of  determining 
the  Annual  Lease  Value  of  the 
automobile  until  the  fleet-average  value 
changes  pursuant  to  paragraph 
(d)(5)(v)(B)  of  this  section. 

(E)  Use  of  the  fleet-average  rule  by 
employees.  An  employee  can  only  use 
the  fleet-average  value  if  it  is  used  by 
the  employer.  If  an  employer  uses  the 
fleet-average  value,  and  the  employee 
uses  the  special  valuation  rule  of 
paragraph  (d)  of  this  section,  the 
employee  must  use  the  fleet-average 
value. 

(6)  Consistency  rules — (i)  Use  of  the 
automobile  lease  valuation  rule  by  an 
employer.  Except  as  provided  in 
paragraph  (d)(5)  (v)(B)  of  this  section,  an 
employer  may  adopt  the  automobile 
lease  valuation  rule  of  this  paragraph  (d) 
for  an  automobile  only  if  the  rule  is 
adopted  with  respect  to  the  later  of  the 
period  that  begins  on  January  1, 1987,  or 
the  flrst  period  in  which  the  automobile 
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is  made  available  to  an  employee  of  the 
employer  for  personal  use  or.  if  the 
commuting  valuation  rule  of  paragraph 
(f)  of  this  section  is  used  when  the 
automobile  is  first  made  available  to  an 
employee  of  the  employer  for  personal 
use,  the  firat  period  in  which  the 
comrautiog  valuation  rule  is  not  used. 

(ii)  An  employer  must  use  the 
automobile  lease  valuation  rule  for  all 
subsequent  periods.  Once  the 
automobile  lease  valuation  rule  has 
been  adopted  for  an  automobile  by  an 
employer,  the  rule  must  be  used  by  the 
employer  for  all  subsequent  periods  in 
which  the  employer  makes  the 
automobile  available  to  any  employee, 
except  that  the  employer  may,  for  any 
period  during  which  use  of  the 
automobile  qualifies  for  the  commuting 
valuation  rule  of  paragraph  [f]  of  this 
section,  use  the  commuting  valuation 
rule  with  respect  to  the  automobile. 

(iii)  Use  of  the  automobile  lease 
valuation  rule  by  an  employee.  Except 
as  provided  in  paragraph  (c)(2)(ii)(C)  of 
this  section,  an  employee  may  adopt  the 
automobile  lease  valuation  rule  for  an 
automobile  only  if  the  rule  is  adopted 
(A)  by  the  employer  and  (B)  with  respect 
to  the  first  period  in  which  the 
automobile  for  which  the  employer 
(consistent  with  paragraph  (d)(6](i)  of 
this  section)  adopted  the  rule  is  made 
available  to  that  employee  for  personal 
use,  or,  if  the  commuting  valuation  rule 
of  paragraph  (f)  of  this  section  is  used 
when  the  automobile  is  first  made 
available  to  that  employee  for  personal 
use,  the  first  period  in  which  the 
commuting  valuation  rule  is  not  used. 

(iv)  An  employee  must  use  the 
automobile  lease  valuation  rule  for  all 
subsequent  periods.  Once  the 
automobile  lease  valuation  rule  has 
been  adopted  for  an  automobile  by  an 
employee,  the  rule  must  be  used  by  the 
employee  for  all  subsequent  periods  in 
which  the  automobile  for  which  the  rule 
is  used  is  available  to  the  employee, 
except  that  the  employee  may,  for  any 
period  during  which  use  of  the 
automobile  qualifies  for  use  of  the 
commuting  valuation  rule  of  paragraph 
(f)  of  this  section  and  for  which  the 
employer  uses  the  rule,  use  the 
commuting  valuation  rule  with  respect 
to  the  automobile. 

(v)  Replacement  automobiles. 
Notwithstanding  anything  in  this 
paragraph  (D)(6)  to  the  contrary,  if  the 
automobile  lease  valuation  rule  is  used 
by  an  employer,  or  by  an  employer  and 
an  employee,  with  respect  to  a 
particular  automobile,  and  a 
replacement  automobile  is  provided  to 
the  employee  for  the  primary  purpose  of 
reducing  Federal  taxes,  then  the 
employer,  or  the  employer  and  the 


employee,  using  the  rale  must  continue 
to  use  the  rule  with  respect  to  the 
replacement  automobile. 

(e)  Vehicle  cents-per-mile  valuation 
rule—Cl)  In  general — (i)  General  rule. 
Under  the  vehicle  cents-per-mile 
valuation  rule  of  this  paragraph  (e),  if  an 
employer  provides  an  employee  with  the 
use  of  a  vehicle  that  (A)  the  employer 
reasonably  expects  will  be  regularly 
used  in  the  employer's  trade  or  business 
throughout  the  calendar  year  (or  such 
shorter  period  as  the  vehicle  may  be 
owned  or  leased  by  the  employer)  or  (B) 
satisfies  the  requirements  of  paragraph 
(e)(l)(ii)  of  this  section,  the  value  of  the 
benefit  provided  in  the  calendar  year  is 
the  standard  mileage  rate  provided  in 
the  appiicabie  Revenue  Ruling  or 
Revenue  Procedure  ("cents-per-mile 
rate")  multiplied  by  the  total  number  of 
miles  the  vehicle  is  driven  by  the 
employee  for  personal  purposes.  For 
19813.  the  standard  mileage  rate  is  21 
cents  per  mile  for  the  first  15.000  miles 
and  11  cents  per  mile  for  all  miles  over 
15,000.  See  Rev.  Proc  85-49.  The 
standard  mileage  rate  must  be  applied 
to  personal  miles  independent  of 
business  miles.  Thus,  for  example,  if  an 
employee  drives  20,000  personal  miles 
and  35,000  business  miles  in  1985,  the 
value  of  the  personal  use  of  the  vehicle 
is  $3,700  (15.000  X  $.21  -J- 5.000  X  $.11).  For 
purposes  of  this  section,  the  use  of  a 
vehicle  for  personal  purposes  is  any  use 
of  the  vehicle  other  than  use  in  the 
employee's  trade  or  business  of  being  an 
employee  of  the  employer.  Infrequent 
use  of  the  vehicle,  such  as  for  trips  to 
the  airport  or  between  the  employer's 
multiple  business  premises,  does  not 
constitute  regular  use  of  the  vehicle  in 
the  employer's  trade  or  business. 

(ii)  Mileage  Rule.  A  vehicle  satisfies 
the  requirements  of  this  paragraph 
(e)(l)(ii)  in  a  calendar  year  if  (A)  it  is 
actually  driven  at  least  10,000  miles  in 
the  year,  and  (B)  use  of  the  vehicle 
during  the  year  is  primarily  by 
employees.  For  example,  if  a  vehicle  is 
used  by  only  one  employee  during  the 
year  and  that  employee  drives  a  vehicle 
at  least  10.000  miles  in  a  calendar  year, 
such  vehicle  satisfies  the  requirements 
of  this  paragraph  (e)(1)(ii)  even  if  all 
miles  driven  by  the  employee  are 
personal.  The  requirements  of  this 
paragraph  (e)(lKii).  however,  will  not  be 
satisfied  if  during  the  year  the  vehicle  is 
transferred  among  employees  in  such  a 
way  which  enables  an  employee  whose 
use  was  at  a  rate  significantly  less  that 
10.000  miles  per  year  to  meet  the  10,000 
mile  threshold.  Assume  that  an 
employee  uses  a  vehicle  for  the  first  six 
months  of  the  year  and  drives  2.000 
miles,  and  that  vehicte  is  then  used  by 
other  employees  who  drive  the  vehicle 


8.000  miles  in  the  last  six  months  of  the 
year.  Because  the  rate  at  which  miles 
were  driven  in  the  first  six  months  of  the 
year  would  result  in  only  4,000  miles 
being  driven  in  the  year,  and  because 
the  first  employee  did  not  use  the 
vehicle  during  the  last  six  months  of  the 
year,  the  requirements  of  this  paragraph 
(e)(l)(ii)  are  not  satisfied.  The 
requirement  of  paragraph  (e)(l)(ii)(B)  of 
this  section  is  deemed  satisfied  if 
employees  use  the  vehicle  on  a 
consistent  basis  for  commuting.  If  the 
employer  does  not  own  or  lease  the 
vehicle  during  a  portion  of  the  year,  the 
10.000  mile  threshold  is  to  be  reduced 
proportionately  to  reflect  the  pmods 
when  the  employer  owned  or  leased  the 
vehicle.  For  purposes  of  this  paragraph 
(e)(l)(ii).  use  of  die  vehicle  by  an 
individual  (other  than  the  employee) 
whose  use  would  be  taxed  to  the 
employee  is  not  considered  use  by  the 
employee. 

(iii)  Limitation  on  use  of  the  vehicle 
cents-per-mile  valuation  rule.  The  value 
of  the  use  of  an  automobile  (as  defined 
in  paragraph  (d)(l)(ii)  of  this  section) 
may  not  be  determined  under  the 
vehicle  cents-per-mile  valuation  rule  of 
this  paragraph  (e)  if  the  fair  market 
value  of  the  automobile  (determined 
pursuant  to  paragraphs  (d)(5)  (i)  tfarou^ 
(iv)  of  this  section  as  of  the  later  of 
January  1, 19B5.  or  the  first  date  bn 
which  the  automobile  is  made  available 
to  any  employee  of  the  employer  for 
personal  use)  exceeds  the  sum  of  the 
maximum  recovery  deductions 
allowable  imder  section  280F(a)(2)  for 
the  first  three  taxable  years  in  the 
recovery  period  for  an  automobile  first 
placed  in  service  during  that  calendar 
year.  For  1985,  that  value  is  $12,800. 

(2)  Definition  of  vehicle.  For  purposes 
of  this  paragraph  (e),  the  term  "veWde" 
means  any  motorized  wheeled  vehicle 
manufactured  primarily  for  use  on ' 
public  streets,  roads,  and  highways.  The 
term  "vehicle"  includes  an  automobile 
as  defined  in  paragraph  (dKlH>i)  of  diis 
section. 

(3)  Services  included  in,  or  excluded 
from,  the  cents-per-mile  rote — (i) 
Maintenance  and  insurance  included. 
The  cents-per-mile  rate  includes  the  fair 
market  value  of  maintenance  of.  and 
insurance  for,  the  vehicle.  An  employer 
may  not  reduce  the  cents-per-mile  rate 
by  the  fair  market  value  of  any  service 
included  in  the  cents-per-mile  rate  but 
not  provided  by  the  employer.  An 
employer  or  employee  may  take  into 
account  the  services  provided  with 
respect  to  the  automobile  by  valning  the 
availability  of  the  automobUe  under  the 
general  valuation  rules  of  paragraph  (1^ 
of  this  section. 
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(ii)  Fuel  provided  by  the  employer— 
(A)  Afy/es  driven  in  the  United  States, 
Canada,  and  Mexico.  With  respect  to 
miles  driven  in  the  United  States, 
Canada,  and  Mexico,  the  cents-per-mile 
rate  includes  the  fair  market  value  of 
fiiel  provided  by  the  employer.  If  fuel  is 
not  provided  by  the  employer,  the  cents- 
per-mile  rate  may  be  reduced  by  no 
more  than  5.5  cents  or  the  amount 
specined  in  any  applicable  Revenue 
Ruling  or  Revenue  Procedure.  For 
purposes  of  this  section,  the  United 
States  includes  the  United  States  and  its 
territories. 

(B)  Miles  driven  outside  the  United 
States.  Canada,  and  Mexico.  With 
respect  to  miles  driven  outside  the 
United  States,  Canada,  and  Mexico,  the 
fair  market  value  of  fuel  provided  by  the 
employer  is  not  reflected  in  the  cents- 
per-mile  rate.  Accordingly,  the  cents- 
per-mile  rate  may  be  reduced  but  by  no 
more  than  5.5  cents  or  the  amount 
speciHed  in  any  applicable  Revenue 
Ruling  or  Revenue  Procediire.  If  the 
employer  provides  the  fuel  in  kind,  it 
must  be  valued  based  on  all  the  facts 
and  circumstances.  If  the  employer 
reimburses  the  employee  for  the  cost  of 
fuel  or  allows  the  employee  to  charge 
the  employer  for  the  cost  of  fuel,  the  fair 
market  value  of  the  fuel  is  generally  the 
amount  of  the  actual  reimbursement  or 
the  amount  charged,  provided  the 
purchase  of  fuel  is  at  arm's  length. 

(4)  Valuation  of  personal  use  only. 
The  vehicle  cents-per-mile  valuation 
rule  of  this  paragraph  (e)  may  only  be 
used  to  value  the  miles  driven  for 
personal  purposes.  Thus,  the  employer 
must  include  an  amount  in  an 
employee's  income  with  respect  to  the 
use  of  a  vehicle  that  is  equal  to  the 
product  of  the  number  of  personal  miles 
driven  by  the  employee  and  the 
appropriate  cents-per-mile  rate.  The 
employer  may  not  include  in  income  a 
greater  or  lesser  amount;  for  example, 
the  employer  may  not  include  in  income 
too  percent  (all  business  and  personal 
miles)  of  the  value  of  the  use  of  the 
vehicle.  The  term  "personal  miles" 
means  all  miles  driven  by  the  employee 
except  miles  driven  by  the  employee  is 
the  employee's  trade  or  business  of 
being  an  employee  of  the  employer. 

(5)  Consistency  rules — (i)  Use  of  the 
vehicle  cents-per-mile  valuation  rule  by 
an  employer.  An  employer  must  adopt 
the  vehicle  cents-per-mile  valuation  rule 
of  this  paragraph  (e)  for  a  vehicle  by  the 
later  of  the  period  that  begins  on 
January  1, 1987.  or  the  first  period  in 
which  the  vehicle  is  used  by  an 
employee  of  the  employer  for  personal 
use  or,  if  the  commuting  valuation  rule 
of  paragraph  (f)  of  this  section  is  used 


when  the  vehicle  is  first  used  by  an 
employee  of  the  employer  for  personal 
use,  the  first  period  in  which  the 
commuting  valuation  rule  is  not  used. 

(ii)  An  employer  must  use  the  vehicle 
cents-per-mile  valuation  rule  for  all 
subsequent  periods.  Once  the  vehicle 
cents-per-mile  valuation  rule  has  been 
adopted  for  a  vehicle  by  an  employer, 
the  rule  must  be  used  by  the  employer 
for  all  subsequent  periods  in  which  the 
vehicle  qualifies  for  use  of  the  rule, 
except  that  (A)  the  employer  may,  for 
any  period  during  which  use  of  the 
vehicle  qualifies  for  the  conunuting 
valuation  rule  of  paragraph  (f)  of  this 
section,  use  the  commuting  valuation 
rule  with  respect  to  the  vehicle,  and  (B) 
if  the  employer  elects  to  use  the 
automobile  lease  valuation  rule  of 
paragraph  (d)  of  thfs  section  for  a  period 
in  which  the  vehicle  does  not  qualify  for 
use  of  the  vehicle  cents-per-mile 
valuation  rule,  then  the  employer  must 
comply  with  the  requirements  of 
paragraph  (d)(6)  of  this  section.  If  the 
vehicle  fails  to  qualify  for  use  of  the 
vehicle  cents-per-mile  valuation  rule 
during  a  subsequent  period,  the 
employer  may  adopt  for  such 
subsequent  period  and  thereafter  any 
other  special  valuation  rule  for  which 
the  vehicle  then  qualifies.  For  purposes 
of  paragraph  (d)(6)  of  this  section,  the 
first  day  on  which  an  automobile  with 
respect  to  which  the  vehicle  cents-per- 
mile  rule  had  been  used  fails  to  qualify 
for  use  of  the  vehicle  cents-per-mile 
valuation  rule  may  be  deemed  to  be  the 
first  day  on  which  the  automobile  is 
available  to  an  employee  of  the 
employer  for  personal  use. 

(iii)  Use  of  the  vehicle  cents-per-mile 
valuation  rule  by  an  employee.  An 
employee  may  adopt  the  vehicle  cents- 
per-mile  valuation  rule  for  a  vehicle  only 
if  the  rule  is  adopted  (A)  by  the 
employer  and  (B)  with  respect  to  the 
first  period  in  which  the  vehicle  for 
which  the  employer  (consistent  with 
paragraph  (e){5)(i)  of  this  section) 
adopted  the  rule  is  available  to  that 
employee  for  personal  use  or,  if  the 
commuting  valuation  rule  of  paragraph 
(f)  of  this  section  is  used  by  both  the 
employer  and  the  employee  when  the 
vehicle  is  first  used  by  an  employee  for 
personal  use,  the  first  period  in  which 
the  commuting  valuation  rule  is  not 
used. 

(iv)  An  employee  must  use  the  vehicle 
cents-per-mile  valuation  rule  for  all 
subsequent  periods.  Once  the  vehicle 
cents-per-mile  valuation  rule  has  been 
adopted  for  a  vehicle  by  an  employee, 
the  rule  must  be  used  by  the  employee 
for  all  subsequent  periods  of  personal 
use  of  the  vehicle  by  the  employee  for 


which  the  rule  is  used  by  the  employer, 
except  that  the  employee  may,  for  any 
period  during  which  use  of  the  vehicle 
qualifies  for  use  of  the  commuting 
valuation  rule  of  paragraph  (f)  of  this 
section  and  for  which  such  rule  is  used 
by  the  employer,  use  the  commuting 
valuation  rule  with  respect  to  the 
vehicle. 

(v)  Replacement  vehicles. 
Notwithstanding  anything  in  this 
paragraph  (e)(5)  to  the  contrary,  if  the 
vehicle  cents-per-mile  valuation  rule  is 
used  by  an  employer,  or  by  an  employer 
and  an  employee,  with  respect  to  a 
particular  vehicle,  and  a  replacement    ' 
vehicle  is  provided  to  the  employee  for 
the  primary  purpose  of  reducing  Federal 
taxes,  then  the  employer,  or  the 
employer  and  the  employee,  using  the 
rule  must  continue  to  use  the  rule  with 
respect  to  the  replacement  vehicle  if  die 
replacement  vehicle  qualifies  for  use  (A 
the  rule. 

(f)  Commuting  valuation  rule — (1)  In 
general.  Under  the  commuting  valuation 
rule  of  this  paragraph  (f).  the  value  of 
the  commuting  use  of  an  employer- 
provided  vehicle  may  be  determined 
pursuant  to  paragraph  (f)(3)  of  this 
section  if  the  following  criteria  are  met 
by  the  employer  and  employees  with 
respect  to  the  vehicle: 

(i)  The  vehicle  is  owned  or  leased  by 
the  employer  and  is  provided  to  one  or 
more  employees  for  use  in  connection 
with  the  employer's  trade  or  business 
and  is  used  in  the  employer's  trade  or 
business; 

(ii)  For  bona  fide  noncompensatory 
business  reasons,  the  employer  requires 
the  employee  to  commute  to  and /or 
from  work  in  the  vehicle; 

(iii)  The  employer  has  established  a 
written  policy  under  which  the 
employee  may  not  use  the  vehicle  for 
personal  purposes,  other  than  for 
commuting  or  de  minimis  personal  use 
(such  as  a  stop  for  a  personal  errand  on 
the  way  between  a  business  delivery 
and  the  employee's  home); 

(iv)  Except  for  de  minimis  personal 
use,  the  employee  does  not  use  the 
vehicle  for  any  personal  purpose  other 
than  commuting;  and 

(v)  The  employee  required  to  use  the 
vehicle  for  commuting  is  not  a  control 
employee  of  the  employer  (as  defined  in 
paragraphs  (f)  (5)  and  (6)  of  this  section). 
If  the  vehicle  is  a  chauffeur-driven 
vehicle,  the  commuting  valuation  rule  of 
this  paragraph  (f)  may  not  be  used  to 
value  the  commuting  use  of  any 
passenger  who  commutes  in  the  vehicle. 
The  rule  may  be  used,  however,  to  value 
the  commuting  use  of  the  chauffeur. 
Personal  use  of  a  vehicle  is  all  use  of  the 
vehicle  by  the  employee  that  is  not  used 
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in  the  employee's  trade  or  business  of   ., 
being  an  employee  of  the  employer.  ^,.    -I 

(2)  Special  rules.  Notwithstanding  ' 
anything  in  paragraph  (f)(l]  of  this 
section  to  the  contrary,  the  following 
special  rules  apply — 

(i)  Written  policy  not  required  in  1985. 
The  policy  described  in  paragraph 
(f)(l)(iii)  of  this  section  prohibiting 
personal  use  need  not  be  written  with 
respect  to  the  commuting  use  which 
occurs  prior  to  January  1, 1988; 

(ii)  Commuting  use  during  1985.  For 
commuting  use  that  occurs  after 
December  31, 1984,  but  before  January  1, 
1986,  the  restrictions  of  paragraph 
(f)(l)(v)  of  this  section  shall  be  applied 
by  substituting  "an  employee  who  is  an 
officer  or  a  five-percent  owner  of  the 
employer"  in  lieu  of  "a  control 
employee".  For  purposes  of  determining 
who  is  a  five-percent  owner,  any 
individual  who  owns  (or  is  considered 
as  owning)  five  or  more  percent  of  the 
fair  market  value  of  an  entity  (the 
"owned  entity")  is  considered  a  five- 
percent  owner  of  all  entities  that  would 
be  aggregated  with  the  owned  entity  . 
under  the  rules  of  section  414  (b),  (c),  or 
(m).  An  employee  who  is  an  officer  of  an 
employer-shall  be  treated  as  an  officer 
of  all  entities  treated  as  a  single 
employer  pursuant  to  section  414  (b),  (c), 
or  (m).  The  definitions  provided  in 
paragraphs  (f)(5)(i)  and  (f)(6)  of  this 
section  may  be  used  to  define  an  officer; 
and 

(iii)  Control  employee  exception.  If  the 
vehicle  in  which  the  employee  is 
required  to  commute  is  not  an 
automobile  as  defined  in  paragraph 
(d)(l)(ii)  of  this  section,  the  restrictions 
of  paragraph  (f)(l)(v)  of  this  section  do 
not  apply. 

(3)  Commuting  value — (i)  $1.50 per 
one-way  commute.  If  the  requirements 
of  this  paragraph  (f)  are  satisfied,  the 
value  of  the  commuting  use  of  an 
employer-provided  vehicle  is  $1.50  per 
one-way  commute  (e.g.,  from  home  to 
work  or  from  work  to  home). 

I      (ii)  Value  per  employee.  If  there  is 
more  than  one  employee  who  commutes 
in  the  vehicle,  such  as  in  the  case  of  an 
employer-sponsored  car  pool,  the 
amount  includible  in  the  income  of  each 
employee  is  $1.50  per  one-way  commute. 
Thus,  the  amount  includible  for  each 
round-trip  commute  is  $3.00  per 
employee. 

(4)  Definition  of  vehicle.  For  purposes 
of  this  paragraph  (f),  the  term  "vehicle" 
means  any  motorized  wheeled  vehicle 
manufactured  primarily  for  use  on 
public  streets,  roads,  and.highways.  The 
term  "vehicle"  includes  an  automobile 
as  defined  in  paragraph  (d)(l)(ii)  of  this 
section. 


(5)  Control  employee  defined— Non- 
■govemment  employer.  For  purposes  of 

this  paragraph  (f),  a  control  employee  of 
a  non-government  employer  is  any 
employee — 

(i)  Who  is  a  Board-  or  shareholder- 
appointed,  confirmed,  or  elected  officer 
of  the  employer, 

(ii)  Who  is  a  director  of  the  employer, 
or 

(iii)  Who  owns  a  one-percent  or 
greater  equity,  capital,  or  profits  interest 
in  the  employer. 

For  purposes  of  determining  who  is  a 
one-percent  owner  under  paragraph 
(f)(5)(iii)  of  this  section,  any  individual 
who  owns  (or  is  considered  as  owning 
under  section  318(a)  or  principles  similar 
to  section  318(a)  for  entities  other  than 
corporations)  one  percent  or  more  of  the 
fair  market  value  of  an  entity  (the 
"owned  entity")  is  considered  a  one- 
percent  owner  of  all  entities  which 
would  be  aggregated  with  the  owned 
entity  under  the  rules  of  section  414  (b). 
(c).  or  (m).  An  employee  who  is  an 
officer  of  an  employer  shall  be  treated 
as  an  officer  of  all  entities  treated  as  a 
single  employer  pursuant  to  section  414 
(b).(c)or(m). 

(6)  Control  employee  defined — 
Government  employer.  For  purposes  of 
this  paragraph  (0.  a  control  employee  of 
a  government  employer  if  any — 

(i)  Elected  official, 

(ii)  Federal  employee  who  is 
appointed  by  the  President  and 
confirmed  by  the  Senate.  In  the  case  of 
commissioned  officers  of  the  United 
States  Armed  Forces,  an  officer  is  any 
individual  with  the  rank  of  brigadier 
general  or  above  or  the  rank  of  rear 
admiral  (lower  half)  or  above;  or 

(iii)  State  or  local  executive  officer 
comparable  to  the  individuals  described 
in  paragraph  (f)(6)  (i)  and  (ii)  of  this 
section. 

For  purposes  of  this  paragraph  (f),  the 
term  "government"  includes  any 
Federal,  state,  or  local  governmental 
unit,  and  any  agency  or  instrumentality 
thereof. 

(g)  Non-commercial  flight  valuation 
rule—{\)  In  general.  Under  the  non- 
commercial night  valuation  rule  of  this 
paragraph  (g),  if  an  employee  is 
provided  with  a  fiight  on  an  employer- 
provided  aircraft,  the  value  of  the  flight 
is  calculated  using  the  aircraft  valuation 
formula  provided  in  paragraph  (g)(5)  of 
this  section.  Except  as  otherwise 
provided,  for  purposes  of  this  paragraph 
(g),  a  flight  provided  to  a  person  whose 
flight  would  be  taxable  to  an  employee 
as  the  recipient  is  referred  to  as 
provided  to  the  employee,  and  a  flight 
taken  by  such  person  is  considered  a 
flight  taken  by  the  employee. 


(2)  Eligible  flights  and  eligible 
aircraft  The  valuation  rule  of  this 
paragraph  (g)  may  be  used  to  value 
flights  on  all  employer-provided  aircraft 
including  helicopters.  The  valuation  rule 
of  this  paragraph  (g)  may  be  used  to 
value  international  as  well  as  domestic 
flights.  The  valuation  rule  of  this 
paragraph  (g)  may  not  be  used  to  value 
a  flight  on  any  commercial  aircraft  on 
which  air  transportation  is  sold  to  the 
public  on  a  per-seat  basis.  For  a  special 
valuation  rule  relating  to  certain  flints 
on  commercial  aircraft,  see  paragraph 
(h)  of  this  section. 

(3)  Definition  of  a  flight— {i]  General 
rule.  Except  as  oUierwise  provided  in 
paragraph  (g)(3)(iii)  of  this  section 
(relating  to  intermediate  stops),  for 
purposes  of  this  paragraph  (g),  an 
individual's  flight  is  the  distance  (in 
statute  miles)  between  the  place  at 
which  the  individual  boards  the  aircraft 
and  the  place  at  which  the  individual 
deplanes. 

(ii)  Valuation  of  each  flight  Under  the 
valuation  rule  of  this  paragraph  (g). 
value  is  determined  separately  for  eadi 
flight.  Thus,  a  round-trip  is  comprised  of 
at  least  two  flights.  For  example,  an 
employee  who  takes  a  personal  trip  on 
an  employer-provided  aircraft  from  New 
York,  New  York  to  Denver,  Colorado. 
Denver  to  Los  Angeles,  California,  and 
Los  Angeles  to  New  York  has  taken 
three  flights  and  must  apply  the  aircraft 
valuation  formula  separately  to  each 
flight.  The  value  of  a  flight  must  be 
determined  on  a  passenger-by- 
passenger  basis.  For  example,  if  an 
individual  accompanies  an  employee 
and  the  flight  taken  by  the  individual 
would  be  taxed  to  the  employee,  the 
employee  would  be  taxed  on  the  special 
rule  value  of  the  flight  by  the  employee 
and  by  the  individual. 

(iii)  Intermediate  stop.  If  the  primary 
purpose  of  a  landing  is  necessitated  by 
weather  conditions,  by  an  emergency, 
for  purposes  of  refueling  or  obtaining 
other  services  relating  to  the  aircraft,  or 
for  purposes  of  the  employer's  business 
unrelated  to  the  employee  whose  flight 
is  being  valued  ("an  intermediate  stop"), 
the  distance  between  the  place  at  which 
the  trip  originates  and  the  place  at 
which  the  intermediate  stop  occurs  is 
not  considered  a  flight.  For  example, 
assume  that  an  employee's  trip 
originates  in  St.  Louis,  Missouri,  on 
route  to  Seattle,  Washington,  but, 
because  of  weather  conditions,  the 
aircraft  lands  in  Denver,  Colorado,  and 
the  employee  stays  in  Denver  overnight 
Assume  further  that  th^  next  day  the 
aircraft  flies  to  Seattle  where  the 
employee  deplanes.  The  employee's 
flight  is  the  distance  between  the  airport 
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in  St.  Louis  and  the  airport  in  Seattle. 
Assume  that  a  trip  originates  in  New 
York,  New  York,  with  five  passengers 
and  makes  an  intermediate  stop  in 
Chicago,  Illinois,  before  going  on  to  Los 
Angeles.  Cahfomia.  If  one  of  the  five 
passengers  deplanes  in  Chicago,  the 
distance  of  that  passenger's  flight  would 
be  the  distance  between  the  airport  In 
New  York  and  the  airport  in  Chicago. 
The  intermediate  stop  is  disregarded 
when  measuring  the  flights  taken  by 
each  of  the  other  passengers.  Their 
flights  would  be  the  distance  between 
the  airport  in  New  York  and  the  airport 
in  Los  Angeles. 

(4)  Personal  and  non-personal 
flights — (i)  In  general.  The  valuation 
rule  of  this  paragraph  (g)  applies  to 
personal  flights  on  employer-provided 
aircraft.  A  personal  flight  is  one  the 
value  of  which  is  not  excludable  under 
another  section  of  subtitle  A,  such  as 
under  section  132(d)  (relating  to  a 
working  condition  &inge).  However, 
solely  for  purposes  of  paragraphs 
(g)(4)(ii)  and  (gK4)(iii]  of  this  section, 
references  to  personal  flights  do  not 
include  flights  a  portion  of  which  would 
not  be  excludable  by  reason  of  section 
274.(c). 

(ii)  Trip  primarily  for  employer's 
business.  If  an  employee  combines,  in 
one  trip,  personal  and  business  flights 
on  an  employer-provided  aircraft  and 
the  employee's  trip  is  primarily  for  the 
employer's  business  (see  S  1.162- 
2(b)(2)),  the  employee  must  include  in 
income  the  excess  of  the  value  of  all  the 
nights  that  comprise  the  trip  over  the 
value  of  the  flights  that  would  have  been 
taken  had  there  been  no  personal  flights 
but  only  business  flights.  For  example, 
assume  that  an  employee  flies  on  an 
employer-provided  aircraft  from 
Chicago.  Illinois  to  Miami,  Florida,  for 
the  employer's  business  and  that  from 
Miami  the  employee  flies  on  the 
employer-provided  aircraft  to  Oriando, 
Florida,  for  personal  purposes  and  then 
flies  back  to  Chicago.  Assume  further 
that  the  primary  purpose  of  the  trip  is  for 
the  employer's  business.  The  amount 
includible  in  income  is  the  excess  of  the 
value  of  the  three  flights  (Chicago  to 
Miami.  Miami  to  Orlando,  and  Oriando 
to  Chicago),  over  the  value  of  the  flights 
that  would  have  been  taken  had  there 
been  no  personal  flights  but  only 
business  flights  (Chicago  to  Miami  and 
Miami  to  Chicago). 

(iii)  Primarily  personal  trip.  In  an 
employee  combines,  in  one  trip, 
personal  and  business  flights  on  an 
employer-provided  aircraft  and  the 
aircraft's  trip  is  primarily  personal  (see 
S  1.162-2(bH2)).  the  amount  includible  in 
the  employee's  income  is  the  value  of 


the  personal  flights  that  would  have 
been  taken  had  there  been  no  business 
flights  but  only  personal  flights.  For 
example,  assume  that  an  employee  flies 
on  an  employer-provided  aircraft  from 
San  Francisco,  California,  to  Los 
Angeles,  California,  for  the  employer's 
business  and  that  from  Los  Angeles  the 
employee  flies  on  an  employer-provided 
aircraft  to  Palm  Springs,  California, 
primarily  for  personal  reasons  and  then 
flies  back  to  San  Francisco.  Assume 
further  that  the  primary  purpose  of  the 
trip  is  personal.  The  amount  includible 
in  the  employee's  income  is  the  value  of 
personal  flights  that  would  have  been 
taken  had  there  been  no  business  flights 
but  only  personal  flights  (San  Francisco 
to  Palm  Springs  and  Palm  Springs  to  San 
Francisco). 

(iv)  Application  of  section  274(c).  The 
value  of  employer-provided  travel 
outside  the  United  States  away  from 
home  may  not  be  excluded  from  the 
employee's  gross  income  as  a  working 
condition  fringe,  by  either  the  employer 
or  the  employee,  to  the  extent  not 
deductible  by  reason  of  section  274(c). 
The  valuation  rule  of  this  paragraph  (g) 
applies  to  that  portion  of  the  value  of 
any  flight  not  excludable  by  reason  of 
section  274(c].  Such  value  must  be 
included  in  income  in  addition  to  the 
amounts  determined  under  paragraphs 
(g)(4)(ii)  and  (g)(4)(iii]  of  this  section. 

(v)  Flight  by  individuals  who  are  not 
personal  guests.  If  an  individual  who  is 
not  an  employee  of  the  employer 
providing  the  aircraft  is  on  a  flight,  and 
the  individual  is  not  the  personal  guest 
of  any  employee,  the  flight  by  the 
individual  is  not  taxable  to  any 
employee  of  the  employer  providing  the 
aircraft.  The  rule  in  the  preceding 
sentence  applies  where  the  individual  is 
provided  the  flight  by  the  employer  for 
noncompensatory  business  reasons  of 
the  employer.  For  example,  assume  that 
G,  and  employee  of  company  Y, 
accompanies  A,  an  employee  of 
company  X,  on  company  X's  aircraft  for 
the  purpose  of  inspecting  land  under 
consideration  for  purchase  by  company 
X  from  company  Y.  The  flight  by  G  is 
not  taxable  to  A. 

(5)  Aircraft  valuation  formula.  Under 
the  valuation  rule  of  this  paragraph  (g), 
the  value  of  a  flight  is  determined  by 
multiplying  the  base  aircraft  valuation 
formula  for  the  period  during  which  the 
flight  was  taken  by  the  appropriate 
aircraft  multiple  (as  provided  in 
paragraph  (g)(7)  of  this  section)  and  then 
adding  the  applicable  terminal  charge. 
The  base  aircraft  valuation  formula 
(also  known  as  the  Standard  Industry 
Fare  Level  formula  or  SIFL)  in  effect  on 
]une  30, 1985,  is  as  follows:  ($.1402  per 


mile  for  the  first  500  miles,  $.1069  per 
mile  for  miles  between  501  and  1500, 
and  $.1028  per  mile  for  miles  over  1500). 
The  terminal  charge  in  effect  on  June  30, 
1985,  is  $25.62.  The  SIFL  cents-per-mile 
rates  in  the  formula  and  the  terminal 
charge  are  calculated  by  the  Department 
of  Transportation  and  are  revised  semi- 
annually. 

(6)  SIFL  formula  in  effect  for  a 
particular  flight  For  purposes  of  this 
paragraph  (g),  in  determining  the  value 
of  a  particiilar  flight  during  the  first  six 
months  of  a  calendar  year,  the  SIFL 
formula  (and  terminal  charge)  in  effect 
on  December  31  of  the  preceding  year 
applies,  and  in  determining  the  value  of 
a  particular  flight  during  the  last  six 
months  of  a  calendar  year,  the  SIFL 
formula  (and  terminal  charge)  in  effect 
on  June  30  of  that  year  applies.  The 
following  is  the  SIFL  formula  in  effect  on 
December  31. 1984:  ($.1480  per  mile  for 
the  first  500  miles,  $.1128  per  mile  for 
miles  between  SOI  and  1500,  and  $.1065 
per  mile  for  miles  over  1500).  The 
terminal  charge  in  effect  on  December 
31, 1984,  is  $27.05. 

(7)  Aircraft  multiples — (i)  In  general. 
The  aircraft  noltipies  are  based  on  the 
maximum  certified  takeoff  weight  of  the 
aircraft.  For  purposes  of  applying  the 
aircraft  valuation  formula  described  in 
paragraph  (g)(5)  of  this  section,  the 
aircraft  multiples  are  as  follows: 


(InpveaM] 

MttClfllUVn  CSFflnMI  tMt0Off  WVlQnl  0* 

•wvcran 

Contirt 
•■ptoya* 

Non- 

conwt 

•mptoya* 

0000  Itw  or  >»m 

•£5 

ias.0 

300.0 
40O.O 

15.6 

6.001  10  10.000  ■)• 

10  001  m  J^itfttHm 

2a4 

31  3 

Tfi  001  ka  Of  awp* 

SI  3 

(ii)  Flights  treated  as  provided  a  to 
control  employee.  Except  as  provided  in 
paragraph  (g)(10)  of  this  section,  any 
flight  provided  to  an  individual  whose 
flight  would  be  taxable  to  a  control 
employee  (as  defined  in  paragraph  (g)(8) 
and  (9)  of  this  section)  as  the  recipient 
shall  be  valued  as  if  such  flight  has  been 
provided  to  that  control  employee.  For 
example,  assume  that  the  chief 
executive  officer  of  an  employer,  his 
spouse,  and  his  two  children  fly  on  an 
employer-provided  aircraft  for  personal 
purposes.  Assume  further  that  the 
maximum  certified  takeoff  weight  of  the 
aircraft  is  12.000  lbs.  The  amount 
includible  in  the  Employee's  income  is  4 
X  ((300  percent  x  base  aircraft  valuation 
formula)  plus  the  applicable  terminal 
charge). 
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(8)  Control  employee  defined— 
Nongovernment  employer.  For  purposes 
of  this  paragraph  (g),  a  control  employee 
of  a  non-government  employer  is  any 
employee — 

(i)  Who  is  a  Board-  or  shareholder- 
appointed,  confirmed,  or  elected  officer 
of  the  employer,  limited  to  the  lesser  of 
(A)  one-percent  of  all  employees 
(increased  to  the  next  highest  integer,  if 
not  an  integer)  or  (B)  ten  employees; 

(ii)  Whose  compensation  equals  or 
exceeds  the  compensation  of  the  top  one 
percent  most  highly-paid  employees  of 
the  employer  (increased  to  the  next 
highest  integer,  if  not  an  integer]  limited 
to  a  maximum  of  25  employees; 

(iii)  Who  owns  a  ten-percent  or 
greater  equity,  capital  or  profits  interest 
in  the  employer,  or 

(4v)  Who  is  a  director  of  the  employer. 
For  purposes  of  this  paragraph  (g),  any 
employee  who  is  a  family  member 
(within  the  meaning  of  section  267(c)(4)) 
of  a  control  employee  is  also  a  control 
employee.  Pursuant  to  this  paragraph 
(g](8].  an  employee  may  be  a  control 
employee  under  more  than  one  of  the 
requirements  listed  in  paragraphs  (g)(8) 
(i)  through  (iv)  of  this  section.  For 
example,  an  employee  may  be  both  an 
officer  under  paragraph  (g)(8](i)  of  this 
section  and  a  highly-paid  employee 
under  paragraph  (g)(8)(ii)  of  this  section. 
In  this  case,  for  purposes  of  the  officer 
limitation  rule  of  paragraph  (g](8)(i)  of 
this  section  and  the  highly-paid 
employee  limitation  rule  of  paragraph 
(g)(8)(ii)  of  this  section,  the  employee 
would  be  coimted  as  reducing  both  such 
limitation  rules.  In  no  event  shall  an 
employee  whose  compensation  is  less 
than  $50,000  be  a  control  employee 
under  paragraph  (g)(8)(ii)  of  this  section. 
For  purposes  of  determining  who  is  a 
ten-percent  owner  under  paragraph 
(gl(8)(iii)  of  this  section,  any  individual 
who  owns  (or  is  considered  as  owning 
under  section  318(a)  or  principles  similar 
to  section  318(a)  for  entities  other  than 
corporations)  ten  percent  or  more  of  the 
fair  market  value  of  an  entity  (the 
"owned  entity")  is  considered  a  ten- 
percent  owner  of  all  entities  which 
would  be  aggregated  with  the  owned 
entity  under  the  rules  of  section  414  (b). 
(c),  or  (m).  For  purposes  of  determining 
who  is  an  officer  under  paragraph 
(g](8)(i)  of  this  section,  notwithstanding 
anything  in  this  section  to  the  contrary, 
if  the  employer  would  be  aggregated 
with  other  employers  under  the  rules  of 
section  414  (b),  (c),  or  (m),  the  officer 
..  definition  and  the  limitations  are 

applied  to  each  separate  employer 
.    rather  than  to  the  aggregated  employer. 
'     If  applicable,  the  officer  limitation  rule 
I     of  paragraph  (g)(8](i)  of  this  section  is 


applied  to  employees  in  descending 
order  of  their  compensation.  Thus,  if  an 
employer  has  11  board-appointed 
officers,  the  employee  with  the  least 
compensation  of  those  pfficers  would 
not  be  an  officer  under  paragraph 
(g)(6)(>)  of  this  section.  For  purposes  of 
this  paragraph  (g).  the  term 
"compensation"  means  the  amount 
reported  on  a  Form  W-2  as  income  for 
the  prior  calendar  year.  Compensation 
includes  all  amounts  received  from  all 
entities  treated  as  a  single  employer 
under  section  414  (b).  (c),  or  (m).      - .     ' 

(9)  Control  employee  defined — 
Government  For  purposes  of  this 
paragraph  (g),  a  control  employee  of  a 
government  employer  is  any — 

(i)  Elected  officials; 

(ii)  Federal  employee  who  is 
appointed  by  the  President  and 
confirmed  by  the  Senate.  In  the  case  of 
commissioned  officers  of  the  United 
States  Armed  Forces,  an  officer  is  any 
individual  with  the  rank  or  brigadier 
general  or  above  or  the  rank  of  rear 
admiral  (lower  half)  or  above;  or 

(iii)  Stat6  or  local  executive  officer 
comparable  to  the  individuals  in 
paragraph  (g)(9](i]  and  (ii)  of  this 
section. 

For  purposes  of  this  paragraph  (g),  the 
term  "government"  includes  any 
Federal,  state,  or  local  government  unit, 
and  any  agency  or  instnunentality 
thereof. 

(10)  Seating  capacity  rule — (i)  In 
general.  Where  50  percent  of  more  of  the 
regular  passenger  seating  capacity  of  an 
aircraft  (as  used  by  the  employer]  is 
occupied  by  individuals  whose  flights 
are  primarily  for  the  employer's 
business  (and  whose  flights  are 
excludable  from  income  under  section 
132(d)],  the  value  of  a  flight  on  that 
aircraft  by  any  employee  who  is  not 
flying  primarily  for  the  employer's 
business  (or  who  is  flying  primarily  for 
the  employer's  business  but  the  value  of 
whose  flight  is  not  excludable  imder 
section  132(d)  by  reason  of  section 
274(c)]  is  deemed  to  be  zero.  See 

§  1.132-5T  which  limits  the  exclusion 
under  section  132(d)  to  situations  where 
the  employee  receives  the  flight  in 
(Connection  with  the  performance  of 
services  for  the  employer  providing  the 
aircraft.  For  purposes  of  this  paragraph 
(g)(10),  the  term  "employee"  includes 
only  employees  and  partners  of  the 
employer  providing  the  aircraft  and  does 
not  include  independent  contractors  and 
directors  of  the  employer. 

For  purposes  of  this  paragraph  (g](10), 
the  second  sentence  of  paragraph  (g)(1) 
of  this  section  will  not  apply.  Instead,  a 
flight  taken  by  an  individual  who  is 
either  treated  as  an  employee  pursuant 
to  section  132(f](l]  or  whose  flight  is 


treated  as  a  flight  taken  by  an  employee 
pursuant  to  section  132(f)(2)  is 
considered  a  fli^t  taken  by  an 
employee.  If  (A)  a  flight  is  considered 
taken  by  an  individual  other  than  an 
employee  (as  defined  in  this  paragraph 
(g)(10)),  (B)  the  vahie  of  that  individual's 
flight  is  not  excludable  under  section 
132(d),  and  (C)  the  seating  capacity  rule 
of  this  paragraph  (g](10)  othenrvise 
applies,  then  the  value  of  the  flight 
provided  to  such  an  individual  is  the 
value  of  a  flight  provided  to  a  non- 
control  employee  (even  if  the  individual 
who  would  be  taxed  on  the  value  of 
such  individual's  flight  is  a  control 
employee). 

(ii)  Application  of  50-percent  test  to 
multiple  flights.  The  seating  capacity 
rule  of  this  paragraph  (g](10)  must  be 
met  both  at  the  time  the  individual 
whose  flight  is  being  valued  boards  the 
aircraft  and  at  the  time  the  individual 
deplanes.  For  example,  assume  that 
employee  A  boards  an  employer- 
provided  aircraft  for  personal  purposes 
in  New  York,  New  York,  and  that  at  that 
time  80  percent  of  the  regular  passenger 
seating  capacity  of  the  aircraft  is 
occupied  by  individuals  whose  flights 
are  primarily  for  the  employer's 
business  (and  whose  flights  are 
excludable  from  income  under  section 
132(d))  ("the  business  passengers"),  if 
the  aircraft  flies  directly  to  Hartford, 
Connecticut  where  all  of  the  passengers, 
including  A,  deplane,  the  requirements 
of  the  seating  capacity  rule  of  this 
paragraph  (g)(10)  have  been  satisfied.  If 
instead,  some  of  the  passengers, 
including  A.  remain  on  the  aircraft  in 
Hartford  and  the  aircraft  continues  on  to 
Boston.  Massachusetts,  where  they  all 
deplane,  the  requirements  of  the  seating 
capacity  rule  of  this  paragraph  (g)(lO) 
will  not  be  satisfied  unless  at  least  50 
percent  of  the  seats  comprising  the 
aircraft's  regular  passenger  seating 
capacity  were  occupied  by  the  business 
passengers  at  the  time  A  deplanes  in 
Boston. 

(iii)  Regular  passenger  seating 
capacity.  The  regular  passenger  seating 
capacity  of  an  aircraft  is  the  maximum 
number  of  seats  that  have  at  any  time 
been  on  the  aircraft  (while  owned  or 
leased  by  the  employer).  Except  to  the 
extent  excluded  pursuant  to  paragraph 
(g](10)(v)  of  this  section,  regular  seating 
capacity  includes  all  seats  which  may 
be  occupied  by  members  of  the  fli^t 
crew.  It  is  irrelevant  that  on  a  particular 
flight,  less  than  the  maximum  number  of  • 
seats  are  available  for  use,  because,  for 
example,  some  of  the  seats  are  removed. 
When  determining  the  maximum 
number  of  seats,  those  seats  that  cannot 
at  any  time  be  legally  used  during 
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takeoff  and  are  not  any  time  used  during 
takeoff  are  not  counted. 

(iv)  Examples.  The  rules  of  paragraph 
(g)(10)(iii)  of  this  section  are  illustrated 
by  the  following  examples: 

Example  (l).  Employer  A  and  employer  B 
order  the  Mme  aircraft,  except  that  A  orders 
it  with  10  seats  and  B  orders  it  with  eight 
seats.  A  always  uses  its  aircraft  as  a  10-teat 
aircraft;  B  always  uses  its  airtrafl  as  an  eight- 
seat  airtTafi.  The  regular  passenger  seating 
capacity  of  A's  aircraft  is  10  and  of  B's 
aircraft  is  eight. 

Example  (2).  Assume  the  same  facts  eis  in 
example  (1),  except  that  whenever  A's  chief 
executive  officer  and  spouse  use  the  aircraft 
eight  scats  are  removed.  Even  if  substantially 
all  of  the  use  of  the  aircraft  is  by  the  chief 
executive  officer  and  spouse  the  regular 
passenger  seating  capacity  of  the  aircraft  is 
10. 

Example  (3).  Assume  the  same  facts  as  in 
example  (1),  except  that  whenever  more  than 
eight  people  want  to  fly  in  B's  aircraft,  two 
extra  seats  are  added.  Even  if  substantially 
all  of  the  use  of  the  aircraft  occurs  with  eight 
seats,  the  regular  passenger  seating  capacity 
of  the  aircraft  is  10. 

(v)  Seats  occupied  by  flight  crew. 
When  determining  the  regular  passenger 
seating  capacity  of  an  aircraft,  any  seat 
occupied  by  a  member  of  the  flight  crew 
(whether  or  not  such  individual  is  an 
employee  of  the  employer  providing  the 
aircraft)  shall  not  be  counted,  unless  the 
purpose  of  the  flight  by  such  individual 
is  not  primarily  to  serve  as  a  member  of 
the  flight  crew.  If  the  seat  occupied  by  a 
member  of  the  flight  crew  is  not  counted 
as  a  passenger  seat  pursuant  to  the 
previous  sentence,  such  member  of  the 
flight  crew  is  disregarded  in  applying 
the  50  percent  test  described  in  the  first 
sentence  of  paragraph  (g)(10)(i)  of  this 
section.  For  example,  assume  that,  prior 
to  the  application  of  this  paragraph 
(g)(10)(v),  the  regular  passenger  seating 
capacity  of  an  aircraft  is  two  seats. 

Assume  further  that  an  employee 
pilots  the  aircraft  and  that  the 
employee's  flight  is  not  primarily  for  the 
employer's  business.  If  the  employee's 
spouse  occupies  the  other  seat  for 
personal  purposes,  the  seating  capacity 
rule  is  not  met  and  the  value  of  both 
flights  must  be  included  in  the 
employee's  income.  If,  however,  the 
employee's  flight  were  primarily  for  the 
employer's  business  (unrelated  to 
serving  as  a  member  of  the  flight  crew), 
then  the  seating  capacity  rule  is  met  and 
the  value  of  the  fli^t  for  the  employee's 
spouse  is  deemed  to  be  zero.  If  the 
employee's  flight  were  primarily  to  serve 
as  a  member  of  the  flight  crew,  then  the 
seating  capacity  rule  is  not  met  and  the 
value  of  a  flight  by  any  passenger  for 
primarily  personal  reasons  is  not 
deemed  to  be  zero. 


(11)  Erroneous  use  of  the  non- 
commercial flight  valuation  rule — (i)  In 
general.  If  the  non-commercial  flight 
valuation  rule  of  this  paragraph  (g)  is 
used  by  an  employer  or  a  control 
employee,  as  the  case  may  be,  cm  a 
return  as  originally  filed,  on  the  grounds 
that  either  the  control  employee  is  not  in 
fact  a  control  employee,  or  that  the    - 
aircraft  is  within  a  specific  weight 
classification,  and  either  position  is 
subsequently  determined  to  be 
erroneous,  the  valuabon  rule  of  this 
paragraph  (g)  (including  paragraph 
(g)(13]  of  this  section)  is  not  available  to 
value  the  flight  taken  by  that  control 
employee  by  the  person  or  persons 
taking  the  erroneous  position.  With 
respect  to  the  weight  classifications,  the 
previous  sentence  does  not  apply  if  the 
position  taken  is  diat  the  weight  of  the 
aircraft  is  greater  than  it  is  subsequently 
determined  to  be.  If,  with  respect  to  a 
flight  by  a  control  employee,  the  seating 
capacity  rule  of  paragraph  (g)(10}  of  this 
section  is  used  by  an  employer  or  the 
control  employee,  as  the  case  may  be, 
on  a  return  as  originally  filed,  and  it  is 
subsequently  determined  that  the 
requirements  of  paragraph  (g)(10)  of  this 
section  were  not  met.  the  valuation  rule 
of  this  paragraph  (g)  (including 
paragraph  (g)(13)  of  this  section)  is  not 
available  to  value  the  flight  taken  by 
that  control  employee  by  the  person  or 
persons  taking  the  erroneous  positioiL 

(ii)  Value  of  flight  excluded  as  a 
working  condition  fringe.  If  either  an 
employer  or  an  employee,  on  a  return  as 
originally  filed,  excludes  fi-om  the 
employee's  income  or  wages  the  value 
of  a  flight  on  the  grounds  that  the  flight 
was  excludable  as  a  working  condition 
fringe  under  section  132,  and  that 
position  is  subsequently  determined  to 
be  erroneous,  the  valuation  rule  of  this 
paragraph  (g)  (including  paragraph 
(g](13)  of  this  section)  is  not  available  to 
value  the  flight  taken  by  that  employee 
by  the  person  or  persons  taking  the 
erroneous  position. 

(12)  Consistency  rules — (i)  Use  by  the 
employer.  Except  as  otherwise  provided 
in  paragraphs  (g)(ll)  and  (g)(13)(iv)  of 
this  section,  if  the  non-commercial  flight 
valuation  rule  of  this  paragraph  (g)  is 
used  by  an  employer  to  value  flights 
provided  in  a  calendar  year,  the  rule 
must  be  used  to  value  all  flights 
provided  in  the  calendar  year. 

(ii)  Use  by  the  employee.  Except  as 
othem'ise  provided  in  paragraphs  (g)(ll) 
and  (g)(13}(iv)  of  this  section,  if  the  non- 
commercial flight  valuation  rule  of  this 
paragraph  (g)  is  used  by  an  employee  to 
value  a  flight  taken  in  a  calendar  year, 
the  rule  must  be  used  to  value  all  flights 
taken  in  the  calendar  year. 


(13)  TransitionaJ  valuation  rule — (i)  In 
general.  V  the  value  of  a  flight 
determined  tmder  this  paragraph  (gHl3) 
is  lower  than  the  value  of  the  flight 
otherwise  determined  under  paragraph 
(g)  of  this  aecticni.  the  value  of  the  flight 
is  the  lower  amount  The  transitional 
valuation  rule  of  this  paragraph  (g)(13)  is 
available  only  for  flights  provided  after 
December  31. 1984.  and  before  January 
1,1980. 

(ii)  Transitional  valuation  rule 
aircraft  multiples.  The  appropriate 
aircraft  multiples  under  the  transitional 
valuation  rule  are  as  follows: 

(A)  125  percent  of  the  base  aircraft 
valuation  formula,  plus  the  applicable 
terminal  diarge,  for  any  flight  by  any 
employee  who  is  not  a  key  employee  (as 
defined  in  paragraph  (g)(13)(iii)  of  this 
section.) 

(B)  125  percent  of  the  base  aircraft 
valuation  formula,  plus  the  applicable 
terminal  charge,  for  a  flight  by  a  key 
employee  if  there  is  a  primary  business 
purpose  of  the  trip  by  the  aircraft.  For 
purposes  of  this  paragraph  (g)(13)(ii)  (B), 
entertaining  an  employee  or  other 
individual  is  not  a  business  purpose. 

(C)  600  percent  of  the  base  aircraft 
valuation  formula,  plus  the  applicable 
terminal  charge,  for  a  flight  by  a  key 
employee  if  there  is  not  primary 
business  for  the  trip  by  the  aircraft. 
Where  there  is  no  business  purpose  for 
the  trip  by  the  aircraft,  the  alternative 
valuation  rule  may  not  be  used  to  value 
a  flight  by  a  key  employee.  For  purposes 
of  this  section,  compensating  an 
employee  is  not  a  business  purpose. 

(iii)  Key  employee  defined.  A  "key 
employee"  is  any  employee  who  is  a 
five-percent  owner  or  an  officer  of  the 
employer,  or  who,  with  respect  to  a 
particular  trip  by  th%  aircraft,  controls 
the  use  of  the  aircraft.  For  purposes  of 
determining  who  is  a  five-percent 
owner,  any  individual  who  owns  (or  is 
considered  as  owning)  five  or  more 
percent  of  the  fair  market  value  of  an 
entity  (the  "owned  entity")  is  considered 
a  five-percent  Owner  of  all  entities  that 
would  be  aggregated  with  the  owned 
entity  luider  the  rtiles  of  section  414(b), 
(c),  or  (m). 

(iv)  Erroneous  use  of  transitional 
valuation  rule.  If  the  transitional 
valuation  rule  is  used  by  an  employer  or 
a  key  employee,  as  the  case  may  be,  on 
a  return  as  originally  filed,  on  the 
grounds  that —  i 

(A)  The  key  employee  is  not  in  fact  a 
key  employee, 

(B)  An  aircraft  trip  had  a  primary 
business  purpose,  or 

(C)  An  aircraft  trip  had  some  business 
purpose. 
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and  such  position,  is  snbBeqoeiitlf 
detemiaed  to  be  erroneoas,  neidiier  Ate 
transttioDat  vBhiatMnt  rule  nor  the  noo- 
commcrcial  fli^it  v^natioD  rule  of  this 
paiagrapb  (g)  i«  available  to  value  toch 
flight  taken  by  that  key  employee  by  the 
pesson  or  peraooa  taking  the  enoneons 
pontkm. 

[b]  Comniercial  flight  voluolien  rule — 
(1)  In  general.  Under  the  commerctal 
flight  valuation  rule  of  this  paragraph 
(h),  the  value  of  a  space-available  Right 
(as  defined  in  pazagrapb  (h)(2)  of  thia 
sectioa)  oe  a  Goounerciat  aircraft  is  25 
percent  of  the  actual  carrier'a  highest 
unrestricted  coach  fare  in  effect  for  the 
particular  flight  taken. 

(2)  Space-available  flight.  The 
commercial  flight  valuation  rule  of  this 
paragraph  (h)  is  available  to  value  a 
space-available  flight.  The  term  "space- 
available  flight"  means  a  flight  on  a 
commercial  aircreift  (i)  for  which  the 
airline  (the  acutal  carrier)  incurs  no 
substantial  additional  cost  (including 
forgone  revenue)  determined  without 
regard  to  any  amount  paid  for  the  flight 
and  (ii)  whidi  is  sub}ect  to  the  same 
types  of  restrictions  customarily 
associated  with  flying  on  an  employee 
"standby"  or  "space-available"  basis.  A 
flight  may  be  a  space-available  flight 
even  if  the  airline  that  is  the  actual 
carrier  is  set  the  employer  of  the 
employee. 

(3)  Commercial  aircraft  If  the  actual 
carrier  does  not  offer,  in  the  ordinary 
course  of  its  business,  air  transportation 
to  customers  on  a  per-seat  basis,  the 
commercial  flight  valuation  rule  of  this 
paragraph  (h)  is  not  available.  Thus,  if, 
in  the  ordinary  course  of  its  line  of 
business,  the  employer  only  offers  air 
transportation  to  customers  on  a  charter 
basis,  the  cwnmerical  flight  valuation 
rule  of  this  paragraph  (h)  may  ix}t  be 
used  to  value  a  apace-available  flight  on 
the  employer's  aircraft.  Similarly,  if,  in 
the  ordmary  course  of  its  Kne  of 
business,  an  employer  only  offers  air 
transportation  to  customers  for  the 
transport  of  cargo,  the  commercial  flight 
valuation  rule  of  this  paragraph  (h)  may 
not  be  used  to  value  a  space-available 
flight  on  the  employer's  aircraft. 

(4)  Timing  of  inclusion.  The  date  that 
the  flight  is  taken  is  the  relevant  date  for 
purposes  of  applying  section  61(a)(1) 
and  this  section  to  a  space^available 
flight  on  a  commercial  aircraft.  The  date 
of  purchase  or  issuance  of  a  pass  or 
ticket  is  thj!  relev-ant.  Thus,  this  section 
applies  fo  a  flight  taken  on  or  after 
January  1, 1965,  regardless  of  the  date  on 
which  tfie  pass  or  ticket  for  the  flight 
was  purchased  or  issued. 

(5)  Consistency  rvfes — fi)  Use  by 
employer.  If  the  comrnercial  flight 
\'a)uation  nrfe  of  this  pers^aph  fh>  is 


used  by  an  employer  to  value  flights 
provided  in  a  calendar  year,  the  rale 
must  be  seed  to  vahie  si)  fl^fs 
provided  in  the  calendar  year. 

(if)  Use  by  employee.  If  Hie 
commercial  flight  vahation  rule  of  this 
paragraph  (h)  is  used  by  an  employee  to 
vahie  a  flight  taken  in  a  calendar  year, 
the  rule  must  be  used  to  value  all  flights 
taken  by  such  employee  in  the  calendar 
year. 

(i)  [Reserved^ 

( j)  Valuation  of  meals  provided  at  an 
employer-operated  eating  facility  for 
employee9—{1}  Ingeaeral.  The 
valuation  rule  of  this  paragraph  (j)  may 
be  used  to  value  a  meal  provided  at  an 
employer-operated  eating  facility  for 
employees  (as  defined  in  %  1.132-7T). 
For  riiles  relating  to  an  exdnsitxi  for  the 
valne  of  neals  provided  at  an  employer- 
opcfrated  eating  facihty  for  employees, 
see  §  1.132-7T. 

(2)  Valuation  formula — [\)  In  general 
The  value  of  alJ  meals  provided  at  an 
employer-operated  eating  facility  for 
employees  during  a  calendar  year  is  150 
percent  of  the  direct  operaitng  costs  of 
the  eating  facility  {"total  meal  value"). 
For  purposes  of  this  paragraph  (j),  the 
definition  of  direct  operating  costs 
provided  in  §  1.132-7T  appHes.  The 
taxable  value  of  meals  provided  at  an 
eating  facility  may  be  determined  in  two 
ways.  The  "individual  meal  subsidy" 
may  be  treated  as  the  taxable  value  of  a 
meal  provided  at  the  eating  facility  (see 
paragraph  (j)  (2)  (ii)  of  this  section). 
Alternatively,  the  employer  may 
allocate  the  "total  meal  subsidy"  among 
employees  (see  paragraph  (j)  (2]  (iii)  of 
this  section). 

(ii)  "Individual  meal  subsidy"  defined. 
The  "iiKiividual  meal  subsidy"  is 
determined  by  multiplying  the  price 
charged  for  a  particular  meal  by  a 
fraction,  the  numerator  of  which  is  the 
total  meal  value  and  the  denominator  of 
which  is  the  gross  receipts  of  the  eating 
facility,  and  then  subtractiBg  the  amount 
paid  for  the  meal.  The  taxable  value  of 
meals  provided  to  a  particular  employee 
during  a  calendar  year,  therefore,  is  the 
sure  of  the  individual  meal  subsidies 
provided  to  the  employee  during  the 
calendar  year. 

(iii)  Allocation  of  "total  meal 
subsidy."  Instead  of  using  the  individual 
meal  value  method,  the  employer  may 
allocate  the  "total  meal  subsidy"  (total 
meal  value  less  the  gross  receipts  of  the 
facility)  among  employees  in  any 
manner  reasonable  under  the 
circiunstances.  ' 

Par.  3.  Section  1.132-lT  is  renvjverf 

and  a  new  §  1.132-lT  is  added  in  its 

place,  as  follows: 


fiLua-rr 

ofcartslntrtiigahMrtBiCTiwpataty). 

(a)  In  general.  Gross  income  does  not 
include  any  fringe  benefit  which 
quahftes  as  a — 

(1)  No-additional-cost  service. 

(2)  Qualified  employee  disc-oimt. 
(3J  Working  condition  fringe,  or 
f4)  De  minimis  fringe. 

Special  rules  apply  with  respect  to 
certain  on-preraiaes  g^ms  and  other 
athletic  facilities  (5  1.132-lT  (ej). 
demonstration  use  of  employer-provided 
automobiles  by  full-time  automobile 
salesmen  (1 1.132-lT  (n)).  parking 
provided  to  an  employee  on  or  near  the 
business  premises  of  the  employer 
(5  1.132^5T  (o)).  and  on-premise«  eating 
facilities  (§  1.132-7T). 

(bj  Definition  of  employee — (1)  Na- 
additional-cost  services  and  qualified 
employee  discounts.  For  purposes  of 
section  132  (a)  (1)  (relatii^  to  no- 
additional-cost  services)  and  section  132 
fa)  (2)  (relating  to  quali^d  employee 
discounts),  the  term  "employee"  (witk 
respect  to  a  line  of  business  of  an 
employer)  means — 

(i)  Any  indivkiual  who  is  currently 
employed  by  the  employer  in  the  line  of 
business. 

(ii)  Any  individual  who  was  formerly 
employed  by  the  employer  in  the  line  of 
business  and  who  separated  from 
service  with  the  employer  in  the  line  oi 
business  by  reason  of  retirement  or 
disability,  and 

(iii)  Any  widow  or  widower  of  an 
individual  who  died  while  employed  by 
the  employer  in  the  bne  of  business  or 
who  separated  from  service  with  the 
employer  in  the  line  of  business  by 
reason  of  retirement  or  disabihty. 

For  purposes  of  this  paragraph  (b>  (1). 
any  partner  who  performs  services  for  a 
partnership  is  considered  empiayed  by 
the  partnership,  hi  addition,  any  use  by 
the  spouse  or  dependent  child  (as 
defined  in  this  paragraph  (b))  of  the 
employee  will  be  treated  as  use  by  the 
employee. 

(2)  Working  condition  fringes.  For 
purposes  of  section  132(a)(2)  (relating  to 
working  condition  fringes),  the  term 
"emploj'ee"  means — 

(i)  Any  individaal  who  is  currently 
employed  by  the  employer, 

(ii)  Any  partner  who  performs 
services  for  the  partnership. 

(iii)  Any  director  of  the  employer,  and 

(iv)  Any  independent  contractor  who 
performs  services  for  the  empteyer. 
Notwithstanding  anything  in  this 
paragraph  (bK2)  to  the  contrary,  any 
independent  contractor  who  performs 
services  for  the  employer  cannot 
exclude  the  value  of  parking  or  the  use 
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of  consumer  goods  provided  pursuant  to 
a  product  testing  program  under  S  1.132- 
5T  (n);  in  addition,  any  director  of  the 
employer  cannot  exclude  the  value  of 
the  use  of  consumer  goods  provided 
pursuant  to  a  product  testing  program 
under  S  1.132-5T  (n). 

(3)  De  minimis  fringe.  For  purpose  of 
section  132(a)(4)  (relating  to  de  minimis 
fringes),  the  term  "employee"  means  any 
recipient  of  a  fringe  benefit. 

(4)  Dependent  child.  For  purposes  of 
this  paragraph  (b),  the  term  "dependent 
child"  means  any«on,  stepson,  daughter 
or  stepdaughter  of  the  employee  who  is 
a  dependent  of  the  employee,  or  both  of 
whose  parents  are  deceased.  Any  child 
to  whom  section  152(e)  applies  will  be 
treated  as  the  dependent  of  both 
parents. 

(c)  Special  rules  for  employers — 
Effect  of  section  414.  All  employees 
treated  as  employed  by  a  single 
employer  under  section  414(b),  (c)  or  (m) 
will  be  treated  as  employed  by^a  single 
employer  for  purposes  of  this  section. 
Thus,  employees  of  one  corporation  that 
is  part  of  a  controlled  group  of 
corporations  may  under  certain 
circumstances  be  eligible  to  receive 
section  132  benefits  from  the  other 
corporations  that  comprise  the 
controlled  group.  However,  the 
aggregation  of  employers  described  in 
this  paragraph  (c)  does  not  change  the 
other  requirements  for  an  exclusion, 
such  as  the  line  of  business  requirement. 
Thus,  for  example,  if  a  controlled  group 
of  corporations  consists  of  two 
corporations  that  operate  in  different 
lines  of  business,  the  corporations  are 
not  treated  as  operating  in  the  same  line 
of  business  even  though  the 
corporations  are  treated  as  one 
employer. 

(d)  Customers  not  to  include 
employees.  For  purposes  of  section  132 
and  the  regulations  thereunder,  the  term 
"customer"  means  customers  who  are 
not  employees.  However,  the  preceding 
sentence  does  not  apply  to  section 
132(c)(2)  (relating  to  the  gross  profit 
percentage  for  determining  a  qualified 
employee  discount).  Thus,  an  employer 
that  provides  employee  discounts 
cannot  exclude  sales  made  to  employees 
in  determining  the  aggregate  sales  to 
customers. 

(e)  Treatment  of  on-premises  athletic 
facilities — (1)  In  general.  Gross  income 
does  not  include  the  value  of  any  on- 
premises  athletic  facility  provided  by 
the  employer  to  its  employees.  For 
purposes  of  section  132  and  this 
paragraph  (e),  the  term  "on-premises 
athletic  facility"  means  any  gym  or 
other  athletic  facility  (such  as  a  pool, 
tennis  court,  or  golf  course) — 


(i)  Which  is  located  on  the  premises  of 
the  employer, 

(ii)  Which  is  operated  by  the 
employer,  and 

(iii)  Where  substantially  all  of  the  use 
of  which  is,  during  the  calendar  year,  by 
employees  of  the  employer,  their 
spouses,  and  their  dependent  children. 

For  purposes  of  this  paragraph  (e)  (1) 
(iii).  the  term  "dependent  children"  has 
the  same  meaning  as  the  plural  of  the 
term  "dependent  child"  in  paragraph  (b) 
(4)  of  this  section.  The  exclusion  of  this 
paragraph  (e)  does  not  apply  to  any 
athletic  facihty  if  access  to  the  facility  is 
made  available  to  the  general  public 
through  the  sale  of  memberships,  the 
rental  of  the  facility,  etc. 

(2)  Premises  of  the  employer.  The 
athletic  facility  need  not  be  located  on 
the  employer's  business  premises. 
However,  the  athletic  facility  must  be 
located  on  premises  of  the  employer. 
The  exclusion  provided  in  this 
paragraph  (e)  applies  whether  the 
premises  are  owned  or  leased  by  the 
employer  in  addition,  the  exclusion  is 
available  even  if  the  employer  is  not  a 
named  lesse  on  the  lease  so  long  as  the 
employer  pays  reasonable  rent.  The 
exclusion  provided  in  this  paragraph  (e) 
does  not  apply  to  any  athletic  facility 
that  is  a  facility  for  residential  use. 
Thus,  for  example,  a  resort  with 
accompanying  athletic  facilities  (such  as 
tennis  courts,  pool,  and  gym)  would  not 
qualify  for  the  exclusion  provided  in  this 
paragraph  (e). 

(3)  Application  of  rules  to  membership 
in  an  athletic  facility.  The  exclusion 
provided  in  this  paragraph  (e)  does  not 
apply  to  any  membership  in  an  athletic 
facility  (including  health  clubs  or 
country  clubs)  unless  the  facility  is 
owned  (or  leased)  and  operated  by  the 
employer  and  substantially  all  the  use  of 
the  facility  is  by  employees  of  the 
employer,  their  spouses,  and  their 
dependent  children.  Therefore, 
membership  in  health  club  or  country 
club  not  meeting  the  rules  provided  in 
this  paragraph  (e)  would  not  quality  for 
the  exclusion. 

(4)  Operation  by  the  employer  An 
employer  is  considered  to  operate  the 
athletic  facility  if  the  employer  itself 
operates  the  facility  through  its  own 
employees,  or  if  the  employer  contracts 
out  to  another  to  operate  the  athletic 
facility.  For  example,  if  an  employer 
hires  an  independent  contractor  to 
operate  the  athletic  facility  for  the 
employer's  employees,  the  facility  is 
considered  to  be  operated  by  the 
employer.  In  addition,  if  an  athletic 
facility  is  operated  by  more  than  one 
employer,  it  is  considered  to  be  operated 
by  each  employer.  For  purposes  of 
paragraph  (e)  (1)  (iii)  of  this  section. 


substantially  all  the  use  of  a  facility 
operated  by  more  than  one  employer 
must  be  by  employees  of  all  of  the 
employers,  their  spouses,  and  their 
dependent  children.  Where  the  facility  is 
operated  by  more  than  one  employer,  an 
employer  that  either  pays  rent  directly 
to  the  owner  of  the  premises  or  pays 
rent  to  a  named  lessor  of  the  premises  is 
eligible  for  the  exclusion. 

(5)  Nonapplicability  of 
nondiscrimination  rules.  The 
nondiscrimination  rules  of  section  132 
and  §  1.132-8T  do  not  apply  to  on- 
premises  athletic  facilities. 

(f)  Nonapplicability  of  section  132.  If 
the  tax  treatment  of  a  particular  fringe 
benefit  is  expressely  provided  for  in 
another  section  of  Chapter  1,  section  132 
and  the  applicable  regulations  (except 
for  section  132  (e)  and  the  regulations 
thereunder)  do  not  apply  to  such  fringe 
benefits.  For  example,  since  section  129 
provides  an'exclusion  from  gross  income 
for  amounts  paid  or  incurred  by  the 
employer  for  dependent  care  assistance 
for  an  employee,  the  exclusions  under 
section  132  and  this  section  do  not  apply 
to  the  provision  by  an  employer  to  an 
employee  of  dependent  care  assistance. 

Par.  4.  The  following  new  §  1.132-2T  is 
added  at  the  appropriate  place: 

§  1.132-2T    No-additional-cost  servtc* 
(Temporary). 

(a)  In  general— (\]  Definition.  Gross 
income  does  not  include  the  value  of  a 
no-additional-cost  service.  The  term 
"no-additional-cost  service"  means  any 
service  provided  by  an  employer  to  an 
employee  for  the  employee's  personal 
use  if — 

(i)  The  service  is  offered  for  sale  to 
customers  in  the  ordinary  course  of  the 
line  of  business  of  the  employer  in 
which  the  employee  performs 
substantial  services,  and 

(ii)  The  employer  incurs  no  substantial 
additional  cost  in  providing  the  service 
to  the  employee  (including  forgone 
revenue  and  excluding  any  amount  paid 
by  or  on  behalf  of  the  employee  for  the 
service). 

For  rules  relating  to  the  line  of  business 
limtt^tiopriee  S  1.132-4T. 

[2)Examples.  Services  that  are  eligible 
for  treatment  as  no-additional-cost 
services  are  excess  capacity  services 
such  as  hotel  accommodations; 
transportation  by  aircraft,  train,  bus, 
subway,  or  cruise  line;  and  telephone 
services.  Services  that  are  not  eligible 
for  treatment  as  no-additonal-cost 
services  are  non-excess  capacity 
services  such  as  the  facilitation  by  a 
stock  brokerage  firm  of  the  purchase  of 
stock.  Employees  who  receive  non- 
excess  capacity  services  may.  however. 
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be  eligible  for  a  qualified  employee 
discount  of  up  to  20  percent  of  the  value 
of  the  service  provided.  See  §  1.132-3T. 

(3)  Cash  rebates.  The  exclusion  for  a 
no-additional-cost  service  applies 
whether  the  service  is  provided  at  no 
charge  or  at  a  reduced  price.  The 
exclusion  also  applies  if  the  beneHt  is 
provided  through  a  partial  or  total  cash 
rebate  of  an  amount  paid  for  the  service. 

(4)  Applicability  of  nondiscrimination 
rules.  The  exclusion  for  a  no-additional- 
cost  service  applies  to  officers,  owners, 
and  highly  compensated  employees  only 
if  the  service  is  available  on 
substantially  the  same  terms  to  each 
member  of  a  group  of  employees  that  is 
deOned  under  a  reasonable 
classification  set  up  by  the  employer 
that  does  not  discriminate  in  favor  of 
officers,  owners,  or  highly  compensated 
employees.  See  S  1.132-8T. 

(5)  No  substantia]  additional  cost — (i) 
In  general.  The  exclusion  for  a  non- 
additional-cost  service  applies  only  if 
the  employer  does  not  incur  substantial 
additional  cost  in  providing  the  service 
to  the  employee.  For  purposes  of  the 
preceding  sentence,  the  term  "cost" 
includes  revenue  that  is  forgone  because 
the  service  is  provided  to  an  employee 
rather  than  a  nonemployee.  (For 
purposes  of  determining  whether  any 
revenue  is  forgone,  it  is  assumed  that 
the  employee  would  not  have  purchased 
the  service  unless  it  were  available  to 
the  employee  at  the  actual  price  charged 
to  the  employee.)  Whether  an  employer 
incurs  substantial  additional  cost  must 
be  determined  without  regard  to  any 
amount  paid  by  the  employee  for  the 
service.  Thus,  any  reimbursement  by  the 
employee  for  the  cost  of  providing  the 
service  does  not  affect  the 
determination  of  whether  the  employer 
incurs  substantial  additional  cost. 

(ii)  Labor  intensive  services.  An 
employer  must  include  the  cost  of  labor 
incurred  in  providing  services  to 
employees  when  determining  whether 
the  employer  has  incurred  substantial 
additional  cost.  An  employer  has 
incurred  substantial  additional  cost.  An 
employer  incurs  substantial  additional 
cost,  whether  or  not  non-labor  costs  are 
incurred,  if  a  substantial  amount  of  time 
is  spent  by  the  employer  or  its 
employees  in  providing  the  service  to 
employees.  This  would  be  the  result 
whether  or  not  the  time  spent  by  the 
employer  or  its  employees  in  providing 
the  services  would  have  been  "idle",  or 
if  the  services  were  provided  outside 
normal  business  hours.  An  employer 
generally  incurs  no  substantial 
additional  cost,  however,  if  the 
employee  services  provided  are  merely 
Incidental  to  the  primary  service  being 
provided  by  the  employer.  For  example. 


the  in-flight  services  of  a  flight  attendant 
provided  to  airline  employees  traveling 
on  a  space-available  basis  are  merely 
incidental  to  the  primary  servicei>eing 
provided  (i.e.,  air  transportation).  In 
addition,  the  cost  of  in-flight  meals 
provided  to  airline  employees  is  not 
considered  substantial  in  relation  to  the 
air  transportation  being  provided. 
[hIReciprocal  agreements.  For 
purposes  of  the  exclusion  for  a  no- 
additional-cost  service,  any  service 
provided  by  an  employer  to  an 
employee  of  another  employer  shall  be 
treated  as  provided  by  the  employer  of 
such  employee  if  all  of  the  following 
requirements  are  satisfied: 

(1)  The  service  is  provided  pursuant  to 
a  written  reciprocal  agreement  between 
the  employers  under  which  a  group  of 
employees  of  each  employer,  all  of 
whom  perform  substantial  services  in 
the  same  line  of  business,  may  receive 
no-additional-cost  aervices  from  the 
other  employer;  ' 

(2)  The  service  provided  pursuant  to 
the  agreement  to  the  employees  of  both 
employers  is  the  same  type  of  service 
provided  by  the  employers  to  customers 
both  in  the  line  of  business  in  which  the 
employees  perform  substantial  services 
and  the  line  of  business  in  which  the 
service  is  provided  to  customers;  and 

(3)  Neither  employer  incurs 
substantial  additional  cost  (including 
forgone  revenue)  in  providing  the 
service  to  the  employees  of  the  other 
employer  or  pursuant  to  the  agreement. 

If  one  employer  receives  a  substantial 
payment  from  the  other  employer  writh 
respect  to  the  reciprocal  agreement,  the 
paying  employer  will  be  considered  to 
have  incurred  a  substantial  additional 
cost  mirsuant  to  the  agreement. 

Par.  5.  The  following  §1.132-3T  is 
added  at  the  appropriate  place: 

§  1.132-3T    Qualifled  employ**  discount 
(T*mporary). 

(a)  In  general— {\]  Definition.  Gross 
income  does  not  include  the  value  of  a 
qualified  employee  discount.  The  term 
"qualified  employee  discount"  means 
any  employee  discount  with  respect  to 
qualified  property  or  services  provided 
by  an  employer  to  an  employee  for  the 
employee's  personal  use  to  the  extent 
the  discount  does  not  exceed — 

(i)  The  gross  profit  percentage  of  the 
price  at  which  the  property  is  offered  to 
customers,  for  discounts  on  property,  or 

(ii)  20  percent  of  the  price  at  which  the 
services  are  offered  to  customers,  for 
discounts  on  services. 

(2)  Qualified  property  or  services — (i) 
In  general,  ^e  term  "qualified  property 
or  services"  means  any  property  or 
services  that  are  offered  for  sale  to 
customers  in  the  ordinary  course  of  the 


line  of  business  of  the  employer  in 
which  the  employee  performs 
substantial  services.  For  rules  relating  to 
the  line  of  business  limitation,  see 
S  1.132-4T. 

(ii)  Exception  for  certain  property. 
The  term  "qualified  property"  does  not 
include  real  property  and  it  does  not 
include  personal  property  (whether 
tangible  or  intangible)  of  a  kind 
commonly  held  for  investment  Thus,  an 
employee  may  not  exclude  from  gross 
income  the  amount  of  an  employee 
discount  provided  on  the  purchase  of 
either  residential  or  commercial  real 
estate,  securities,  commodities,  or 
currency,  whether  or  not  the  particular 
purchase  is  made  for  investment 
purposes. 

(iii)  Property  and  services  not  offered 
in  ordinary  course  of  business.  The  term 
"qualified  property  or  services"  does  not 
include  any  property  or  services  of  a 
kind  that  is  not  offered  for  sale  to 
customers  in  the  ordinary  course  of  the 
line  of  business  of  the  employer.  For 
example,  employee  discounts  provided 
on  property  or  services  that  are  offered 
for  sale  only  to  employees  and  their 
families  (such  as  merchandise  sold  at  an 
employee  store  or  through  an  employer- 
provided  catalog  service]  may  not  be 
excluded  from  gross  income. 

(3)  No  reciprocal  agreement 
exception.  The  exclusion  for  a  qualified 
employee  discount  does  not  apply  to 
property  or  services  provided  by 
another  employer  pursuant  to  a  written 
reciprocal  agreement  that  exists' 
between  employers  to  provide  discounts 
on  property  and  services  to  employees 
of  the  other  employer. 

(4)  Cash  or  third-party  rebates — (i) 
Property  or  services  provided  without 
charge  or  at  a  reduced  price.  The 
exclusion  for  a  qualified  employee 
discount  applies  whether  the  property  or 
service  is  provided  at  no  charge  (in 
which  case  only  part  of  the  discount 
may  be  excludable  as  a  qualified' 
employee  discount)  or  at  a  reduced 
price.  The  exclusion  also  applies  if  the 
benefit  is  provided  through  a  partial  or 
total  cash  rebate  of  an  amount  paid  for 
the  property  or  service. 

(ii)  Pivperty  or  services  provided 
directly  by  the  employer  or  indirectly 
through  a  third  party.  A  qualified 
employee  discount  may  be  provided 
either  directly  by  the  employer  or 
indirectly  through  a  third  party.  For 
example,  an  employee  of  an  appliance 
manufacturer  may  receive  a  qualified 
employee  discount  on  the 
manufacturer's  appliances  purchased  at 
a  retail  store  that  offers  such  appliances 
for  sale  to  customers.  The  employee 
may  exclude  the  amoimt  of  tlie  qualified 
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employee  discount  whether  the 
employee  is  provided  the  appliance  at 
no  charge  or  purchases  it  at  a  reduced 
price,  or  whether  the  employee  receives 
a  partial  or  total  cash  rebate  from  either 
the  employer-manufacturer  or  the 
retailer.  If  an  employee  receives 
additional  rights  associated  with  the 
property  that  are  not  provided  by  the 
employee's  employer  to  customers  in  the 
ordinary  course  of  the  line  of  business  in 
which  the  employee  performs 
substantial  services  (such  as  the  right  to 
return  or  exchange  the  property  or 
special  warranty  rights),  the  employee 
may  only  receive  a  qualiHed  employee 
discount  with  respect  to  the  property 
and  not  the  additional  rights.  Receipt  of 
such  additional  rights  may  occur,  for 
example,  when  an  employee  of  a 
manufacturer  purchases  property 
manufactured  by  the  employee's 
employer  at  a  retail  outlet. 

(5)  Applicability  of  nondiscrimination 
rules.  The  exclusion  for  a  qualified 
employee  discount  applies  to  officers, 
owners,  and  highly  compensated 
employees  only  if  the  discount  is 
available  on  substantially  the  same 
terms  to  each  member  of  a  group  of 
employees  that  is  deHned  under  a 
reasonable  classification  set  up  by  the 
employer  that  does  not  discriminate  in 
favor  of  officers,  owners,  or  highly 
compensated  employees.  See  S  1.132-67; 

(b)  Employee  discount — (1)  Definition. 
The  term  "employee  discount"  means 
the  excess  of — 

(i)  The  price  at  which  the  property  or 
service  is  being  offered  by  the  employer 
for  sale  to  customers,  over 

(ij)  The  price  at  which  the  property  or 
service  is  provided  by  the  employer  to 
an  employee  for  use  by  the  employee. 
A  transfer  of  property  by  an  employee 
without  consideration  is  considered  use 
by  the  employee  for  purposes  of  this 
section.  Thus,  for  example,  if  an 
employee  receives  a  discount  on 
property  offered  for  sale  by  his 
employer  to  customers  and  the 
employee  makes  a  gift  of  the  property  to 
his  parent,  the  property  will  be 
considered  to  be  provided  for  use  by  the 
employee,  thus  enabling  the  discount  to 
be  eligible  for  exclusion  as  a  qualified 
employee  discount. 

(2)  Price  to  customers — (i)  Determined 
at  time  of  sale.  In  determining  the 
amount  of  an  employee  discount,  the 
price  at  which  the  property  or  service  is 
being  offered  to  customers  at  the  time  of 
■  the  employee's  purchase  is  controlling. 
For  example,  assume  that  an  employer 
offers  a  product  to  customers  for  $20 
during  the  first  six  months  of  a  calendar 
year  but  at  the  time  the  employee 
purcliases  the  product  at  a  discount,  the 


price  at  which  the  product  is  being 
offered  to  customers  is  $25.  In  this  case, 
the  price  from  which  the  employee 
discount  is  measured  is  $25. 

(if)  Quantity  discount  not  reflected. 
The  price  referred  to  in  paragraph 
(b)(2)(i)  of  this  section  cannot  reflect  any 
quantity  discount  unless  the  employee 
actually  purchases  the  requisite  quantity 
of  the  property  or  service.  « 

(iii)  Customers  of  employee's 
employer  controls.  In  determining  the 
amount  of  an  employee  discount,  the 
price  at  which  the  properly  or  service  is 
offered  to  customers  of  the  employee's 
employer  is  controlling.  Thus,  the  price 
at  which  property  is  sold  to  the 
wholescde  customers  of  a  manufacturer 
will  generally  be  lower  than  the  price  at 
which  the  same  property  is  sold  to  the 
customers  of  a  retailer.  However,  see 
paragraph  (a)(4)(ii)  of  this  section 
regarding  the  effect  of  a  wholesaler 
providing  to  its  employees  additional 
rights  not  provided  to  customers  of  the 
wholesaler  in  the  ordinary  course  of  its 
business. 

(iv)  Discounts  to  discrete  customer  or 
consumer  groups.  In  determining  the 
amount  of  an  employee  discount,  if  an 
employer  offers  for  sale  property  or 
services  at  one  or  more  discounted 
prices  to  discrete  customer  or  consumer 
groups,  and  sales  at  all  such  discounted 
prices  comprise  at  least  35  percent  of  the 
employer's  gross  sales  for  a 
representative  period,  then  the  price  at 
which  property  or  service  is  being 
offered  to  customers  is  a  discounted 
price.  The  applicable  discounted  price  is 
the  current  undiscounted  price,  reduced 
by  the  percentage  discount  at  which  the 
greatest  percentage  of  the  emplojier's 
gross  sales  are  made  for  such 
representative  period.  If  sales  at 
different  percentage  discounts  equal  the 
same  percentage  of  the  employer's  gross 
sales,  the  price  at  which  the  property  or 
service  is  being  provided  to  customers 
may  be  reduced  by  the  average  of  the 
two  group  discounts.  For  purposes  of 
this  section,  a  representative  period  is 
the  taxable  year  of  the  employer 
immediately  preceding  the  taxable  year 
in  which  the  property  or  service  is 
provided  to  the  employee  at  a  discount. 
If  more  than  one  employer  would  be 
aggregated  under  section  414  (b),  (c),  or 
(m),  and  all  of  the  employers  do  not 
have  the  same  taxable  year,  the 
employers  required  to  be  aggregated 
must  designate  the  12-month  period  to 
be  used  in  determining  gross  sales  for  a 
representative  period. 

(v)  Examples.  The  rules  provided  in 
this  paragraph  (b)(2)  are  illustrated  by 
the  following  examples: 


Example  (1).  Assume  that  a  wholesale 
employer  offers  property  for  sale  to  two 
discrete  cuetomer  groups  at  differing  prices. 
Assume  further  that  during  the  prior  taxable 
year  of  the  employer,  70  percent  of  the 
employer's  gross  sales  are  made  at  a  15- 
percent  discount  and  30  percent  at  no 
discount.  The  current  undiscounted  price  at 
which  the  property  or  service  is  being  offered 
by  the  employer  for  sale  to  customers  may  be 
reduced  by  the  15-percent  discount. 

Example  f2).  Assume  that  a  retail  employer 
offers  a  20  percent  discount  to  members  of 
the  American  Bar  Association,  a  15  percent 
discount  to  members  of  the  American 
Medical  Association,  and  a  ten  percent 
discount  to  employees  of  the  Federal 
Government  Assume  further  that  during  the 
prior  taxable  year  of  the  employer,  sales  to 
American  Bar  Association  members  equal  15 
percent  of  the  employer's  gross  sales,  sales  to 
American  Medical  Association  members 
equal  20  percent  of  the  employer's  gross 
sales,  and  sales  to  Federal  Government 
employees  equal  25  pwrcent  of  the  employer's 
gross  sales.  The  current  undiscounted  price  at 
which  the  property  or  service  is  being  offered 
by  the  employer  for  sale  to  customers  may  be 
reduced  by  the  ten  percent  Federal 
Government  discount. 

(3)  Damaged,  distressed,  or  returned 
goods,  ff  an  employee  pays  at  least  fair 
market  value  for  damaged,  distressed,  or 
returned  property,  such  employee  will 
not  have  income  attributable  to  such 
purchase. 

(c)  Gross  profit  percentage — (1)  In 
general — (i)  General  rule.  An  exclusion 
from  gross  income  for  an  employee 
discount  on  qualified  property  is  limited 
to  the  price  at  which  the  property  is 
being  offered  to  customers  in  the 
ordinary  course  of  the  employer's  line  of 
business,  multiplied  by  the  employer's 
gross  profit  percentage.  The  term  "gross 
profit  percentage  "  means  the  excess  of 
the  aggregate  sales  price  of  the  property 
sold  by  the  employer  to  customers 
(including  employees)  over  the 
employer's  aggregate  cost  of  the 
property,  then  divided  by  the  aggregate 
sales  price. 

(ii)  Calculation  of  gross  profit 
percentage.  The  gross  profit  percentage 
must  be  calculated  separately  for  each 
line  of  business  based  on  the  aggregate 
sales  price  and  aggregate  cost  of 
property  in  that  line  of  business  for  a 
representative  period.  For  purposes  of 
this  section,  a  representative  period  is 
the  taxable  year  of  the  employer 
immediately  preceding  the  taxable  year 
in  which  the  discount  is  available.  For 
example,  if  the  aggregate  sales  of 
property  in  an  employer's  line  of 
business  for  the  prior  taxable  year  were 
$800,000.  and  the  aggregate  cost  of  the 
property  for  the  year  were  $600,000,  the 
gross  profit  percentage  would  be  25 
percent  ($800,000  minus  $600,000,  then 
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divided  by  $800,000).  If  more  than  one 
employer  would  be  aggregated  under 
section  414  (b),  (c),  or  (m),  and  all  of  the 
employers  do  not  have  the  same  taxable 
year,  the  employers  required  to  be 
aggregated  must  designate  the  12-month 
period  to  be  used  in  determining  the 
gross  profit  percentage.  If  an  employee 
performs  substantiar  services  in  more 
than  one  line  of  business,  the  gross 
profit  percentage  of  the  line  of  business 
in  which  the  property  is  sold  determines 
the  amount  of  the  excludable  employee 
discount. 

(iii)  Special  rule  for  employers  in  their 
first  year  of  existence.  An  employer  in 
its  first  year  of  existence  may  estimate 
the  gross  profit  percentage  of  a  line  of 
business  based  on  its  mark-up  from  the 
cost.  Alternatively,  an  employer  in  its 
first  year  of  existence  may  determine 
the  gross  profit  percentage  by  reference 
to  an  appropriate  industry  average. 

(iv)  Redetermination  of  gross  profit 
percentage.  If  substantial  changes  in  an 
employer's  business  indicate  at  any  time 
that  it  is  inappropriate  for  the  prior 
years'  gross  profit  percentage  to  be  used 
for  the  current  year,  the  employer  must, 
within  a  reasonable  period,  redetermine 
the  gross  profit  percentage  for  the 
remaining  portion  of  the  current  year  as 
if  such  portion  of  the  year  were  the  first 
year  of  the  employer's  existence. 

(2)  Line  of  business.  In  general,  an 
employer  must  determine  the  gross 
profit  percentage  on  the  basis  of  all 
property  offered  to  customers  (including 
employees}  in  each  separate  line  of 
business.  An  employer  may  instead 
select  a  classification  of  property  that  is 
narrower  than  the  applicable  line  of 
business.  However,  such  classification 
must  be  reasonable.  For  example,  if  an 
employer  computes  gross  profit 
percentage  according  to  the  department 
in  which  products  are  sold,  such 
classification  is  reasonable.  Similarly,  it 
is  reasonable  to  compute  gross  profit 
percentage  on  the  basis  of  the  type  of 
merchandise  sold  (such  as  high  mark-up 
and  low  mark-up  classifications).  It  is 
not  reasonable,  however,  for  an 
employer  to  classify  certain  low  mark- 
up products  preferred  by  certain 
employees  (such  as  officers,  owners, 
and  highly  compensated  employees) 
with  high  mark-up  pjpducts  or  to 
classify  certain  high  mark-up  products 
preferred  by  other  employees  with  low 
mark-up  products. 

(3)  Generally  accepted  accounting 
principles.  In  general,  the  aggregate 
sales  price  of  property  must  be 
determined  in  accordance  with 
generally  accepted  accounting 
principles.  An  employer  must  compute 
the  aggregate  cost  of  property  in  the 
same  manner  in  which  it  is  computed  for 


the  employer's  Federal  income  tax 
liabihty,  pursuant  to  the  inventory  rules 
in  section  471  and  the  regulations 
thereunder. 

(d)  Treatment  of  leased  sections  of 
department  stores — (1)  In  general — (i) 
General  rule.  For  purposes  of 
determining  whether  employees  of  a 
leased  section  of  a  department  store 
may  receive  qualified  employees 
discoimts  at  the  department  store  and 
whether  employees  of  the  department 
store  may  receive  qualified  employee 
discounts  at  the  leased  section  of  the 
department  store,  the  leased  section  is 
treated  as  part  of  the  line  of  business  of 
the  person  operating  the  department 
store,  and  employees  of  the  leased 
section  are  treated  as  employees  of  the 
person  operating  the  department  store 
as  well  as  employees  of  their  employer. 
The  term  "leased  section  of  a 
department  store"  means  a  section  of  a 
department  store  where  substantially  all 
of  the  gross  receipts  of  the  leased 
section  are  over-the-counter  sales  of 
property  made  under  a  lease,  license,  or 
similar  arrangement  where  it  appears  to 
the  general  public  that  individuals 
making  such  sales  are  employed  by  the 
department  store.  An  example  of  a 
leased  section  of  a  department  store  is  a 
cosmetics  firm  that  leases  floor  space 
from  a  department  store. 

(ii)  Calculation  of  gross  profit 
percentage.  When  calculating  the  gross 
profit  percentage  of  property  and 
services  sold  at  the  department  store 
under  paragraph  (c)  of  this  section,  sales 
of  property  and  services  sold  at  the 
department  store,  as  well  as  sales  of 
property  and  services  sold  at  the  leased 
section,  are  considered.  The  rule 
provided  in  the  preceding  sentence  does 
not  apply,  however,  if  it  is  reasonable  to 
calculate  the  gross  profit  percentage  for 
the  department  store  and  leased  section 
separately,  or  if  it  would  be 
inappropriate  to  combine  them  (such  as 
where  either  the  department  store  or  the 
leased  section,  but  not  both,  provides 
employee  discounts). 

(2)  Employees  of  the  leased  section — 
(i)  Definition.  For  purposes  of  this 
paragraph  (d),  "employees  of  the  leased 
section"  means  all  employees  who 
perform  substantial  services  at  the 
leased  section  regardless  of  whether  the 
employees  engage  in  over-the-counter 
sales  of  property  or  services.  The  term 
"employee"  has  the  same  meaning  as  in 
section  133(f). 

(iii)  Discounts  offered  to  either 
department  store  employees  or 
employees  of  the  leased  section.  If  the 
requirements  of  this  paragraph  (d)  are 
satisfied,  employees  of  the  leased 
section  may  receive  qualified  employee 
discounts  at  the  department  store 


regardless  of  whether  employees  of  the 
department  store  are  offered  discounts 
at  the  leased  section.  Similarly, 
regardless  of  whether  employees  of  the 
leased  section  are  offered  discounts  at 
the  department  store,  employees  of  the 
department  store  may  receive  qualified 
employee  discounts  at  the  leased 
section. 

(e)  Excess  discounts.  Unless 
excludable  under  a  statutory  provision 
other  than  section  132(a)(2),  an 
employee  discount  provided  on  property 
is  excludable  to  the  extent  of  the  gross 
profit  percentage  multiplied  by  the  price 
at  which  the  property  is  being  offered 
for  sale  to  customers.  If  an  employee 
discount  exceeds  the  gross  profit 
percentage,  the  excess  discount  is 
includible  in  the  employee's  income.  For 
example,  if  the  discount  on  property  is 
30  percent  and  the  employer's  gross 
profit  percentage  for  the  period  in  the 
relevant  line  of  business  is  25  percent, 
then  5  percent  of  the  price  at  which  the 
property  is  being  offered  for  sale  to 
customers  is  includible  in  the  emloyee's 
income.  With  respect  to  services,  an 
employee  discount  of  up  to  20  percent 
may  be  excludable.  If  an  employee 
discount  exceeds  20  percent  the  excess 
discount  is  includible  in  the  employee's 
income. 

Par.  6.  The  following  §1.132-4T  is 
added  at  the  appropriate  place: 

§1.132-4T    Un«  Of  iHisiness  limitation 
(Temporary). 

(a)  In  general — (1)  Applicability— (i) 
General  rule.  A  no-additional-cost 
service  or  qualified  employee  discount 
provided  to  an  employee  must  be  for 
property  or  services  that  are  offered  for 
sale  to  customers  in  the  ordinary  course 
of  the  same  line  of  business  in  which  the 
employee  receiving  the  property  or 
service  performs  substantial  services. 
Thus,  an  employee  who  does  not 
perform  substantial  services  in  a 
particular  line  of  business  of  the 
employer  may  not  exclude  the  value  of 
services  or  employee  discounts  received 
on  property  or  services  in  that  line  of 
business. 

(ii)  Property  and  services  sold  to 
employees  rather  than  customers.  Since 
the  property  or  services  must  be  offered 
for  sale  to  customers  in  the  ordinary 
course  of  the  same  line  of  business  in 
which  the  employee  performs 
substantial  services,  the  line  of  business 
limitation  is  not  satisfied  if  the 
employer's  products  or  services  are  sold 
to  employees  of  the  employer,  rather 
than  to  customers.  Thus,  for  example,  an 
employer  in  the  banking  line  of  business 
is  not  considered  in  the  variety  store 
line  of  business  if  the  employer 
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establishes  an  employee  store  that 
offers  variety  store  items  for  sale  to  the 
employer's  employees. 

(ill)  Performance  of  substantial 
services  in  more  than  one  line  of 
business.  An  employee  who  performs 
services  in  more  than  one  of  the 
employer's  lines  of  business  may  only 
exclude  no-additional-cost  services  and 
qualiHed  employee  discounts  in  the  lines 
of  business  in  which  the  employee 
performs  substantial  services. 

(iv)  Performance  of  services  that 
directly  benefit  more  than  one  line  of 
business — (A)  In  general.  An  employee 
who  performs  substantial  services  that 
directly  beneRt  more  than  one  line  of 
business  of  an  employer  is  treated  as 
performing  substantial  services  in  all 
such  lines  of  business.  For  example,  an 
employee  who  maintains  accounting 
records  for  an  employer's  three  lines  of 
business  may  receive  qualified 
employee  discounts  in  all  three  lines  of 
business. 

(B)  Significantly  interrelated  minor 
line  of  business.  The  employees  of  a 
minor  line  of  business  of  an  employer 
that  is  significantly  interrelated  with  a 
major  line  of  business  of  the  employer 
who  perform  substantial  services  that 
directly  benefit  both  the  major  and  the 
minor  lines  of  business  are  treated  as 
employees  of  both  the  major  and  the 
minor  lines  of  business.  Elmployees  of 
the  minor  line  of  business  who  do  not 
perform  substantial  services  which 
directly  benefit  the  major  Hne  of 
business  are  not  treated  as  employees  of 
the  major  line  of  business.  A  minor  line 
of  business  is  significantly  interrelated 
with  a  major  line  of  business  when,  for 
example,  the  activity  of  the  minor  line  of 
business  is  directly  related  to  but  is  a 
minor  part  of  the  major  line  of  business 
(such  as  laundry  services  provided  at  a 
hospital). 

(C)  Examples.  The  rules  provided  in 
this  paragraph  are  illustrated  in  the 
following  examples: 

Example  (1).  Assume  that  employees  of 
units  of  an  employer  provide  repair  or 
rinancing  services,  or  sell  by  catalog,  with 
respect  fo  retail  merchandise  sold  by  the 
employer.  Such  employees  may  be 
considered  as  employees  of  the  retail 
merchandise  line  of  business  under  this 
paragraph  (a)(l)(iv). 

Example  (2).  Assume  that  an  employer 
operates  a  hospital  and  a  laundry  service. 
Assume  further  that  some  of  the  gross 
receipts  of  the  laundry  service  line  of 
business  are  from  laundry  services  sold  to 
customers  other  than  the  hospital  employer. 
Only  the  employees  of  the  laundry  service 
who  pc^orm  substantial  services  which 
directly  benefit  the  hospital  line  of  business 
(through  the  provision  of  laundry  services  to 
the  hospital)  will  be  treated  as  employees  of 
the  hospital  line  of  business.  Other 


employees  of  the  laundry  service  line  of 
business  will  not  be  treated  at  employees  of 
the  hospital  line  of  business. 

Example  (3).  Assume  the  same  facts  as  in 
example  (2),  except  that  the  minor  line  of 
business  also  operates  a  chain  of  dry 
cleaning  stores.  Employees  who  perform 
substantial  services  which  directly  benefit 
the  dry  cleaning  stores  but  who  do  not 
perform  substantial  services  that  directly 
benefit  the  hospital  line  of  business  will  not 
be  treated  as  employees  of  the  hospital  line 
of  business. 

(2)  Definition — [\]  In  general.  An 
employer's  line  of  business  is 
determined  by  reference  to  the 
Enterprise  Standard  Industrial 
Classification  Manual  (ESIC  Manual] 
prepared  by  the  Statistical  Policy 
Division  of  the  U.S.  Office  of 
Management  and  Budget.  An  employer 
is  considered  fo  have  more  than  one  line 
of  business  if  the  employer  offers  for 
sale  to  customers  property  or  services  in 
more  than  one  two-digit  code 
classification  referred  to  in  the  ESIC 
Manual. 

(ii)  Examples.  Examples  of  two-digit 
classifications  are  general  retail 
merchandise  stores;  hotels  and  other 
lodging  places;  auto  repair,  services,  and 
garages;  and  food  stores. 

(3)  Aggregation  of  two-digit 
classifications.  If,  pursuant  to  paragraph 
(a)(2)  of  this  section,  an  employer  has 
more  than  one  line  of  business,  such 
lines  of  business  will  be  treated  as  a 
single  line  of  business  where  and  to  the 
extent  that  one  or  more  of  the  following 
aggregation  rules  apply: 

(i)  If  it  is  uncommon  in  the  industry  of 
the  employer  for  any  of  the  separate 
lines  of  business  of  the  employer  to  be 
operated  without  the  others,  the 
separate  lines  of  business  are  treated  as 
one  line  of  business. 

(ii)  If  it  is  common  for  a  substantial 
number  of  employees  (other  than  those 
employees  who  work  at  the 
headquarters  or  main  office  of  the 
employer]  to  perform  substantial 
services  for  more  than  one  line  of 
business  of  the  employer,  so  that 
determination  of  which  employees 
perform  substantial  services  for  which 
line  of  business  would  be  difficult,  then 
the  separate  lines  of  business  of  the 
employer  in  which  such  employees 
perform  substantial  services  are  treated 
as  one  line  of  business.  For  example, 
assume  that  an  employer  operates  a 
delicatessen  with  an  attached  service 
counter  at  which  food  is  sold  for 
consumption  on  the  premises.  Assume 
further  that  most  but  not  all  employees 
work  both  at  the  delicatessen  and  at  the 
service  counter.  The  delicatessen  and 
the  service  counter  are  treated  as  one 
line  of  business. 
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(ill)  If  the  retail  operations  of  an 
employer  that  are  located  on  the  same 
premises  are  in  separate  lines  of 
business  but  would  be  considered  to  be 
within  one  line  of  business  under 
paragraph  (a)(2)  of  this  section  if  the 
merchandise  offered  for  sale  in  such 
lines  of  business  were  offered  for  sale  at 
a  department  store,  then  the  operations 
are  treated  as  one  line  of  business.  For 
example,  assume  that  on  the  same 
premises  an  employer  sells  both 
women's  apparel  and  jewelry.  Since,  if 
sold  together  at  a  department  store,  the 
operations  would  be  part  of  the  same 
line  of  business,  the  operations  are 
treated  as  one  line  of  business. 

(b)  Grandfather  rule  for  certain  retail 
stores — (1)  In  general.  The  line  of 
business  limitation  may  be  relaxed 
under  a  special  grandfather  rule.  If — 

(i]  On  October  5, 1983,  85  percent  of 
the  employees  of  one  member  of  an 
affiliated  group  (as  defmed  in  section 
1504  without  regard  to  subsections  (b)(2) 
and  (b)(4)  thereof)  were  entitled  to 
employee  discounts  at  retail  department 
stores  operated  by  another  member  of 
the  afniiated  group,  and 

(ii)  More  than  50  percent  of  the 
current  year's  sales  of  the  affiliated 
group  are  attributable  to  the  operation 
of  retail  department  stores, 
then  for  purposes  of  the  exclusion  &om  - 
gross  income  of  a  qualified  employee 
discount,  the  first  member  is  treated  as 
engaged  in  the  same  line  of  business  as 
the  second  member  (the  operator  of  the 
retail  department  stores).  Therefore, 
employees  of  the  first  member  of  the 
affiliated  group  may  exclude  qualified 
employee  discounts  received  at  the 
retail  department  stores  operated  by  the 
second  member.  However,  employees  oi 
the  second  member  of  the  affiliated 
group  may  not  exclude  any  discounts 
received  on  property  or  services  offered 
for  sale  to  customers  by  the  first 
member  of  the  affiliated  group. 

(2)  Taxable  year  of  affiliated  group.  If 
all  of  the  members  do  not  have  the  same 
taxable  year,  the  affiliated  group  must 
designate  the  12-month  period  to  be 
used  in  determining  the  "current  year's 
sales"  (as  referred  to  in  this  paragraph 
(b)].  The  12-month  period  designated, 
however,  must  be  need  consistently. 

(3)  Definition  of  "sales  ".  For  purposes 
of  this  paragraph  (b),  the  term  "sales" 
means  the  gross  receipts  of  the  affiliated 
group,  based  upon  the  accounting 
methods  used  by  its  members. 

(4)  Retired  and  disabled  employees. 
For  purposes  of  this  paragraph  (b),  an 
employee  includes  any  individual  who 
was,  or  whose  spouse  was,  formerly 
employed  by  the  first  member  of  the 
affiliated  group  and  who  separated  from 
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service  with  the  member  by  reason  of 
retirement  or  disability  if  the  second- 
member  of  th«  group  provided  employee 
discounts  to  such  individaaU.on 
October  5. 1983. 

[5}  Increase  of  employee  discount  It 
after  October  5,.  1983,  the  employee 
discount  described  in  this  paragraph  (b) 
is  increased,  the  grandfather  rule  of  this 
paragraph  (b)  does  not  apply  to  the 
amount  of  the  increase.  For  example,  if 
on  January  1, 1985,  the  employee 
discount  is  increased  from  10  percent  to 
15  percent,  the  grandfather  rule  will  not 
apply  to  the  addttionaT  Ave  percent 
discount. 

(c)  Relaxation  of  line  of  business 
requirement.  The  line  of  business 
requirement  may  be  relaxed  under  an 
elective  grandfather  rule  provided  in 
sectioiT  4977.  For  rules  relating  to  the 
section  4977  election,  see  §  54.4977-1. 

Par.  7.  The  following  §1.132-5T  is 
added  at  the  appropriate  place: 

§1.132-fT    Worfcing  condition  fringe 
(Tamporary). 

[a)  In  general — [1]  Definition.  Gross 
income  does  not  include  the  value  of  a 
working  condition  fringe.  The  term 
"working  condition  fringe''  means  any 
property  or  service  provided  to  an 
employee  of  an  employer  to  the  extent 
that,  if  the  employee  paid  for  the 
property  or  service,  the  amount  paid 
would  be  allowable  as  a  deduction 
under  section  162  or  167.  If,  under 
section  274  or  any  other  section,  certain 
substantiation  requirements  must  be  met 
in  order  for  a  deduction  under  section 
162  or  167  to  be  allowable,  those 
substantiation  requirements  apply  to  the 
determination  of  a  working  condition 
fringe.  An  amount  that  would  be 
deductible  by  the  employee  under,  for 
example,  section  212  is  not  a  working 
condition  fringe. 

(2)  Trade~or  business  of  the  employee. 
If  the  hypothetical  payment  for  the 
property  or  service  would  be  allowable 
as  a  deduction  with  respect  to  a  trade  or 
business  of  the  employee  other  than  the 
employee's  trade  or  business  of  being  an 
employee  of  the  employer,  it  cannot  be 
taken  into  account  for  purposes  of 
determining  the  amount,  if  any,  of  the 
working  condition  fringe.  For  example, 
assume  that,  unrelated  to  company  X's 
trade  or  business  and  unrelated  to 
company  X's  employee's  trade  or 
business  of  being  an  employee  of 
company  X,  the  employee  is  a  member 
of  the  board  of  directors  of. company  Y. 
Assume  further  that  company  X 
provides  the  employee  with  air 
transportation  to  a  company  Y  board  of 
director's  meeting.  The  employee  may 
not  exclude  the  value  of  the  air 
transportation  to  the  meeting  as  a 


working  condition  fringe.  The  employee 
may,  however,  deduct  such  amount 
under  section  lfi2  if  the  section  162 
requirements  are  satisfied.  The  result 
would  be  the  same  whether  the  air 
transportation  was  provided  in  the  form 
of  a  flight  on- a  commercial  airline  or  a 
seat  on  a  company  X  airplane. 

(b)  Vehicle  allocation  rules — (1)  /n 
general — (i)  General  rule.  In  general, 
with  respect  to  an  employer-provided 
vehicle,  the  amount  excludable  as  a 
working  condition  h'inge  i»  the  amount 
that  would  be  allowable  as  a  deduction 
under  section  162  or  1S7  if  the  employee 
paid  for  the  aruailability  of  the  vehicle. 
For  example,  assume  that  the  value  of 
the  availability  of  an  employer-provided 
vehicle  for  a  full  year  is  $2,000,  without 
regard  to  any  working  condition  fringe 
(i.e.,  assuming  all  personal  use).  Assume 
further  that  the  employee  drives  the 
vehicle  6,000  miles  for  his  employer's 
business  and  2,000  miles  for  reasons 
other  than  the  employer's  business.  In 
this  situation,  the  value  of  the  working 
condition  fringe  is  $2,000  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
business-use  mileage  (6,000  miles)  and 
the  denominator  of  which  is  the  total 
mileage  (8,000  miles).  Thus,  the  value  of 
the  working  condition  fringe  is  $1,300. 
The  total  amount  includable  in  the 
employee's  gross  income  on  account  of 
the  availabiUty  of  the  vehicle  is  $500. 
For  purposes  of  this  section,  the  term 
"vehicle"  has  the  same  meaning  given 
the  term  in  5  1.61-2T(e)(2).  Generally, 
when  determining  the  amount  of  an 
employee's  working  condition  fringe, 
miles  accumulated  on  the  vehicle  by  all 
employees  of  the  employer  during  the 
period  in  which  the  vehicle  is  available 
to  the  employee  must  be  considered.  For 
example,  assume  that  an  employee  of 
the  employer  is  provided  the  availability 
of  an  automobile  for  one  year.  Assume 
further  that  during  the  year,  the 
automobile  is  regularly  used  in  the 
employer's  business  by  other 
employees.  All  miles  accumulated  on 
the  automobile  by  all  employees  of  the 
employer  during  the  year  must  be 
considered.  If,  however,  substantially  all 
the  use  of  the  automobile  by  other 
employees  in  the  employer's  business  is 
permitted  during  a  certain  period,  such 
as  the  last  three  months  of  the  year,  the 
miles  driven  by  the  other  employees 
during  that  period  would  not  be 
considered  when  determining  the 
employee's  working  condition  fringe 
exclusion. 

(ii)  Use  by  an  individual  other  than 
the  employee.  For  purposes  of  this 
sectiont  if  the  availability  of  a  vehicle  to 
an  individual  would  be  taxed  to  an. 
employee,  use  of  the  vehicle  by  the 


individual  i»^  included  in  references  to 
use  by  the  employee. 

(ici)  Provision  of  an  expensive  vehicle 
for  personal  use.  Assume  an  employer 
provides  an  employee  with  an  expensix'e 
vehicle  that  an  employee  may  use  in 
part  for  personal  purposes.  Even  though 
the  decision  to  provide  an  expensive 
rather  than  an  inexpensive  vehicle  is 
made  by  the  employer  for  bona  fide 
noncompensatory  business  reasons, 
there  is  no  working  condition  fringe 
exclusion  with  respect  to  the  personal 
miles  driven  by  the  employee.  If  the 
employee  paid  for  the  availability  of  the 
vehicle,  he  would  not  be  entitled  to 
deduct  any  part  of  the  payment 
attributable  to  personal  miles. 

(2)  Use  of  different  employer-provided 
automobiles.  "The  working  condition 
fringe  exclusion  must  be  applied  on  an 
automobile  by  automobile  basis.  For 
example,  assume  that  automobile  Y  is 
available  to  employee  D  for  3  days  in 
January  and  for  5  days  in  March,  and 
automobile  Z  is  available  to  D  for  a 
week  in  July.  Assume  further  that  the 
Daily  Lease  Value,  as  defmed  in  §  1.61- 
2T,  of  each  automobile  is  $50.  For  the 
eight  days  of  availability  of  Y  in  January 
and  March.  D  uses  Y  90  percent  iat 
business  (by  mileage).  During  July,  D 
uses  Z  60  percent  for  business  (by 
mileage).  The  value  of  the  working 
condition  fringe  is  determined 
separately  for  each  automobile. 
Therefore,  the  working  condition  fringe 
for  Y  is  $360  ($400  x  .90)  leaving  an 
income  inclusion  of  $40.  The  working 
condition  fringe  for  Z  is  $210  ($350  x  .60) 
leaving  an  income  inclusion  of  $140.  If 
the  value  of  the  availability  of  an 
automobile  is  determined  under  the 
Armual  Lease  Value  rule  for  one  period 
and  Daily  Lease  Value  rule  for  a  second 
period  (see  &  1.61-2T),  the  working 
condition  fringe  exclusion  must  be 
calculated  separately  for  the  two 
periods. 

(c)  Applicability  of  sections  162  and 
274(d)--{\]  In  general.  The  value  of 
property  or  services  provided  to  an 
employee  may  not  be  excluded  from  th^ 
employee's  gross  income  as  a  woriting 
condition  fringe,  by  either  the  employer 
or  the  employee,  unless  the  applicable 
substantiation  requirements  of  either 
section  274(d)  or  section  162  (whichever 
is  applicable)  and  the  regulations 
thereunder  are  statisfied.  With  respect 
to  listed  proi^erty,  the  substantiation 
requirements  of  section  274(d)  and  the 
regulations  thereunder  do  not  apply  to 
the  determination  of  an  employee's 
working  condition  fringe  exclusion  prior 
to  the  date  that  those  requirement* 
apply  to  the  first  taxable  year  of  the 
employer  beginning  after  December  31. 
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1985.  For  example,  if  an  employer's  first 
taxable  year  beginning  after  December 
31. 1985.  begins  on  July  1. 1986,  with 
respect  to  listed  property,  the 
substantiation  requirements  of  section 
274(d)  apply  as  of  that  date.  The 
substantiation  requirements  of  section 
274(d)  apply  to  an  employee  even  if  the 
requirements  of  section  274  do  not  apply 
to  the  employee's  employer  for 
deduction  purposes  (such  as  when  the 
employer  is  a  tax-exempt  organization 
or  a  governmental  unit);  in  these  cases, 
the  requirements  of  section  274(d)  apply 
to  the  employee  as  of  January  1. 1986. 

(2)  Section  274(d)  requirements.  The 
substantiation  requirements  of  section 
274(d)  are  satisfied  by  "adequate 
records  or  sufficient  evidence 
corroborating  the  [employee's)  own 
statement".  Therefore,  such  records  or 
evidence  provided  by  the  employee,  and 
relied  upon  by  the  employer  to  the 
,  extent  permitted  by  the  regulations 
promulgated  under  section  274(d),  will 
be  sufficient  to  substantiate  a  working 
condition  fringe  exclusion. 

(d)  Safe  harbor  rules — (1)  In  general. 
Section  1.274-6T  provides  that  the 
substantiation  requirements  of  section 
274(d)  and  the  regulations  thereunder 
may  be  satisfied,  in  certain 
circumstances,  by  using  one  or  more  of 
the  safe  harbor  rules  prescribed  in 
§  1.274-6T.  If  the  employer  uses  one  of 
the  safe  harbor  rules  prescribed  in 
§  1.274-6T  during  a  period  with  respect 
to  a  vehicle  (as  defined  in  §  1.61-2T), 
that  rule  must  be  used  by  the  employer 
to  substantiate  a  working  condition 
fringe  exclusion  with  respect  to  that 
vehicle  during  the  period.  An  employer 
that  is  exempt  from  Federal  income  tax 
may  still  use  one  of  the  safe  harbor  rules 
(if  the  requirements  of  that  section  are 
otherwise  met  during  a  period)  to 
substantiate  a  working  condition  fringe 
exclusion  with  respect  to  a  vehicle 
during  the  period.  If  the  employer  uses 
one  of  the  methods  prescribed  in 
S  1.274-6T  during  a  period  with  respect 
to  an  employer-provided  vehicle,  that 
method  may  be  used  by  an  employee  to 
substantiate  a  working  condition  fringe 
exclusion  with  respect  to  the  same 
vehicle  during  the  period,  as  long  as  the 
employee  includes  in  gross  income  the 
amount  allocated  to  the  employee 
pursuant  to  §  1.274-6T  and  this  section. 
(See  §  1.61-2T(c)(2)(i)  for  other  rules 
concerning  when  an  employee  must 
include  in  income  the  amount 
determined  by  the  employer.)  If. 
however,  the  employer  uses  the  safe 
harbor  rule  prescribed  in  §  1.274-6T(a) 
(2)  or  (3)  and  the  employee  without  the 
employer's  knowledge  uses  the  vehicle 
for  purposes  other  than  de  minimis 


personal  use  (in  the  case  of  the  rule 
prescribed  in  §  1.274-6T(a)(2)),  or  for 
purposes  other  than  de  minimis  personal 
use  and  commuting  (in  the  case  of  the 
rule  prescribed  in  1 1.274-6T(a)(3)),  then 
the  employee  must  include  additional 
income  for  the  unauthorized  use  of  the 
vehicle. 

(2)  Period  for  use  of  safe  harbor  rules. 
The  rules  prescribed  in  this  paragraph 
(d)  assume  that  the  safe  harbor  rules 
prescribed  in  §  1.274-6T  are  used  for  a 
one-year  period.  Accordingly,  references 
to  the  value  of  the  availability  of  a 
vehicle,  amounts  excluded  as  a  working 
condition  fringe,  etc.,  are  based  on  a 
one-year  period.  If  the  safe  harbor  rules 
prescribed  in  §  1.274-6T  are  used  for  a 
period  of  less  than  a  year,  the  amounts 
referenced  in  the  previous  sentence 
must  be  adjusted  accordingly.  For 
purposes  of  this  section,  the  term 
"personal  use"  has  the  same  meaning  as 
prescribed  in  §  1.274-«T(e)(5). 

(e)  Vehicles  not  available  to 
emp/oyees  for  personal  use.  For  a 
vehicle  described  in  §  1.274-6T(a)(2) 
(relating  to  certain  vehicles  not  used  for 
personal  purposes),  the  working 
condition  fringe  exclusion  is  equal  to  the 
value  of  the  availability  of  the  vehicle  if 
the  employer  uses  the  method 
prescribed  in  §  1.274-6T(a)(2). 

(f)  Vehicles  not  available  to 
employees  for  personal  use  other  than 
commuting.  For  a  vehicle  described  in 
§  1.274-6T(a)(3)  (relating  to  certain 
vehicles  not  used  for  personal  purposes 
other  than  commuting),  the  working 
condition  fringe  exclusion  is  equal  to  the 
value  of  the  availabihty  of  the  vehicle 
for  purposes  other  than  commuting  if  the 
employer  uses  the  method  prescribed  in 
§  1.274-6T(a)(3).  This  rule  applies  ortly  if 
the  special  rule  for  valuing  commuting 
use.  as  prescribed  in  §  1.61-2T,  is  used 
and  the  amount  determined  under  the 
special  rule  is  either  included  in  the 
employee's  income  or  reimbursed  by  the 
employee. 

(g)  Vehicles  used  in  connection  with 
the  business  of  farming  that  are 
available  to  employees  for  personal 
use — (1)  In  general.  For  a  vehicle 
described  in  §  1.274-6T(b)  (relating  to 
certain  vehicles  used  in  connection  with 
the  business  of  farming),  the  working 
condition  fringe  exclusion  is  calculated 
by  multiplying  the  value  of  the 
availability  of  the  vehicle  by  75  percent. 

(2)  Vehicles  available  to  more  than 
one  individual.  If  the  vehicle  is  available 
to  more  than  one  individual,  the 
employer  must  allocate  the  gross  income 
attributable  to  the  vehicle  (25  percent  of 
the  value  of  the  availability  of  the 
vehicle)  among  the  employees  (and 
other  individuals  whose  use  would  not 


be  attributed  to  an  employee)  to  whom 
the  vehicle  was  available.  This 
allocation  must  be  done  in  a  reasonable 
manner  to  reflect  the  personal  use  of  the 
vehicle  by  the  individuals.  An  amount 
that  would  be  allocated  to  a  sole 
proprietor  reduces  the  amounts  that  may 
be  allocated  to  employees  but  are 
otherwise  to  be  disregarded  for 
purposes  of  this  paragraph  (g).  For 
purposes  of  this  paragraph  (g).  the  value 
of  the  availability  of  a  vehicle  may  be 
calculated  as  if  the  vehicle  were 
available  to  only  one  employee 
continuously  and  without  regard  to  any 
working  condition  fringe  exclusion. 

(3)  Examples.  The  following  examples 
illustrate  a  reasonable  allocation  of 
gross  income  with  respect  to  an 
employer-provided  vehicle  between  two 
employees: 

Example  (1).  Assume  that  two  farm 
employees  share  the  use  of  a  vehicle  which 
for  a  calendar  year  is  regularly  used  directly 
in  connection  with  the  business  of  farming 
and  qualifies  for  use  of  the  rule  in  §  1.274-6T 
(b).  Employee  A  uses  the  vehicle  in  the 
morning  directly  in  connection  with  the 
business  of  farming  and  employee  B  uses  the 
vehicle  in  the  afternoon  directly  in 
connection  with  the  business  of  farming. 
Assume  further  that  employee  B  takes  the 
vehicle  home  in  the  evenings  and  on 
weekends.  The  employer  should  allocate  all 
the  income  attributable  to  the  availability  of       % 
the  vehicle  to  employee  B. 

Example  (2).  Assume  that  for  a  calendar 
year,  farm  employees  C  and  D  share  the  use 
of  a  vehicle  that  is  regularly  used  directly  in 
connection  with  the  business  of  farming  and 
qualifles  for  use  of  the  rule  in  {  1.274-6T  (b). 
Assume  further  that  the  employees  alternate 
taking  the  vehicle  home  in  the  evening  and 
alternate  the  availability  of  the  vehicle  for 
personal  purposes  on  weekends.  The 
employer  should  allocate  the  income 
attributable  to  the  availability  of  the  vehicle 
for  personal  use  (25  percent  of  the  value  of 
the  availability  of  the  vehicle)  equally 
between  the  two  employees. 

Example  (3).  Assume  the  same  facts  as  in 
example  (2)  except  that  C  is  the  sole 
proprietor  of  the  farm.  Based  on  these  facts.  C 
should  allocate  the  same  amount  of  income  to 
D  as  was  allocated  to  D  in  example  (2).  No 
other  income  attributable  to  the  availability 
of  the  vehicle  for  personal  use  should  be 
allocated. 

(h)  Qualified  non-personal  use 
vehicles.  Effective  January  1. 1985, 100 
percent  of  the  value  of  the  use  of  a 
qualified  nonpersonal  use  vehicle  (as 
described  in  §  1.274-5T  (k))  is  excluded 
from  gross  income  as  a  working 
condition  fringe,  provided  that,  in  the 
case  of  a  vehicle  described  in  paragraph 
(k)  (3)  through  (7)  of  that  section,  the  use 
of  the  vehicles  conforms  to  the 
requirements  of  that  paragraph. 

(i)  (Reserved). 
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(j)  Application  of  section  280F.  In 
determining  the  amount,  if  any,  of  an 
employee's  working  condition  fringe, 
section  280F  and  the  regulations 
thereunder  do  not  apply.  For  example, 
assume  that  an  employee  has  available 
for  a  calendar  year  an  employer- 
provided  automobile  with  a  fair  market 
value  of  $28,000.  Assume  further  that  the 
special  rule  provided  in  §  1.61-2T  is 
used  and  that  the  Annual  Lease  Value, 
as  defined  in  §  1.61-2T,  is  $7,750.  and 
that  all  of  the  employee's  use  of  the 
automobile  is  in  the  employer's 
business.  The  employee  would  be 
entitled  to  exclude  the  entire  Annual 
Lease  Value  as  a  working  condition 
fringe,  despite  the  fact  that  if  the 
employee  paid  for  the  availability  of  the 
automobile,  an  income  inclusion  would 
be  required  under  S  1.280F-5T(d)(l). 
This  paragraph  (j)  does  not  affect  the 
applicability  of  section  280F  to  the 
employer  with  respect  to  such  employer- 
provided  automobile,  nor  does  it  affect 
the  applicability  of  section  274.  For  rules 
concerning  substantiation  of  an 
employee's  working  condition  fringe,  see 
paragraph  (c)  of  this  section. 

(k)  Aircraft  allocation  rule.  In  general, 
with  respect  to  a  flight  on  an  employer- 
provided  aircraft,  the  amount 
excludable  as  a  working  condition  fringe 
is  the  amount  that  would  be  allowable 
as  a  deduction  under  section  162  or  167 
if  the  employee  paid  for  the  flight  on  the 
aircraft.  For  example,  if  employee  P  flies 
on  P's  employer's  airplane  primarily  for 
business  reasons  of  P's  employer,  the 
value  of  Fs  flight  is  excludable  as  a 
working  condition  fringe.  However,  if  P's 
spouse  and  children  accompany  P  on 
such  airplane  trip  primarily  for  personal 
reasons,  the  value  of  the  flights  by  P's 
spouse  and  children  are  includable  in 
P's  gross  income.  See  S  1.61-2T(g)  for 
special  rules  for  valuing  personal  flights. 
(1)  [Reserved]. 

(m)  Employer-provided  transportation 
for  security  concerns — (1)  In  general. 
The  amount  of  a  working  condition 
fringe  exclusion  with  respect  to 
employer-provided  transportation  is  the 
amount  that  would  be  allowable  as  a 
deduction  under  section  162  or  167  if  the 
employee  paid  for  the  transportation. 
Generally,  if  an  employee  pays  for 
transportation  taken  for  primarily 
personal  purposes,  the  employee  may 
not  deduct  any  part  of  the  amount  paid. 
Thus,  the  employee  may  not  generally 
exclude  the  value  of  employer-provided 
transportation  as  a  working  condition 
fringe  if  such  transportation  is  primarily 
personal.  If,  however,  for  bona  fide 
business-oriented  security  concerns,  the 
employee  purchases  transportation  that 
provides  him  or  her  with  additional 


security,  the  employee  may  generally 
deduct  the  excess  of  the  amount  paid  for 
the  transportation  over  the  lesser 
amount  the  employee  would  have  paid 
for  the  same  mode  of  transportation 
absent  the  bona  fide  business-oriented 
security  concerns.  With  respect  to  a 
vehicle,  the  phrase  "the  same  mode  of 
transportation"  means  use  of  the  same 
vehicle  without  the  additional  security 
aspects,  such  as  bulletproof  glass.  With 
respect  to  air  transportation,  the  phrase 
"the  same  mode  of  transportation" 
means  comparable  air  transportation. 
These  same  rules  apply  to  the 
determination  of  an  employee's  working 
condition  fringe  exclusion.  For  example, 
if  an  employer  provides  an  employee 
with  an  automobile  for  commuting  and, 
for  bona  fide  business-oriented  security 
concerns,  the  automobile  is  specially 
designed  for  security,  then  the  employee 
may  exclude  the  value  of  the  special 
security  design  as  a  working  condition 
fringe  if  the  employee's  automobile 
would  not  have  had  such  security  design 
but  for  the  bona  fide  business-oriented 
security  concerns.  The  employee  may 
not  exclude  the  value  of  the  commuting 
from  income  as  a  working  condition 
fringe  because  commuting  is  a 
nondeductible  personal  expense. 
Similarly,  if  an  employee  travels  on  a 
personal  trip  in  an  employer-provided 
aircraft  for  bona  fide  business-oriented 
security  concerns,  the  employee  may 
exclude  the  excess,  if  any,  of  the  value 
of  the  night  over  the  amount  the 
employee  would  have  paid  for 
comparable  air  transportation,  but  for 
the  bona  fide  business-oriented  security 
concerns.  Because  personal  travel  is  a 
nondeductible  expense,  the  employee 
may  not  exclude  the  total  value  of  the 
trip  as  a  working  condition  fringe. 

(2)  Demonstration  of  bona  fide 
business-oriented  security  concerns — (i) 
In  general.  For  purposes  of  this 
paragraph  (m),  the  existence  of  a  bona 
fide  business-oriented  security  concern 
for  the  furnishing  of  a  specific  form  of 
transportation  to  an  employee  is 
determined  on  the  basis  of  all  the  facts 
and  circumstances  within  the  following 
guidelines: 

(A)  Services  performed  outside  the 
United  States.  With  respect  to  an 
employee  performing  services  for  an 
employer  in  a  geographic  area  other 
than  the  United  States,  a  factor 
indicating  a  bona  fide  business-oriented 
security  concern  is  a  recent  history  of 
violent  terrorist  activity  in  such 
geographic  area  {such  as  bombings  or 
abductions  for  ransom),  unless  such 
activity  is  focused  on  a  group  of 
individuals  which  does  not  include  the 
employee  or  a  similarly  situated 


employee  or  on  a  section  of  the 
geographic  area  which  does  not  incude 
the  employee. 

[B)  Services  performed  in  the  United 
States.  With  respect  to  an  employee 
performing  services  for  an  employer  in 
the  United  States,  a  factor  indicating  a 
bona  fide  business-oriented  security 
concern  is  threats  on  the  life  of  the 
employee  or  on  the  life  of  a  similarly 
situated  employee  because  of  the 
employee's  status  as  an  employee  of  the 
employer. 

(ii)  Establishment  of  overall  security 
program.  Notwithstanding  anything  in 
paragraph  (m)(2)(i)  of  this  section  to  the 
contrary,  no  bona  fide  business-oriented 
security  concern  will  be  deemed  to  exist 
unless  the  employee's  employer 
establishes  an  overall  security  program 
with  respect  to  the  employee  involved. 

(iii)  Overall  security  program — (A) 
Definition.  An  overall  security  program 
is  one  in  which  security  is  provided  to 
protect  the  employee  on  a  24-hour  basis. 
The  employee  must  be  protected  while 
at  the  employee's  residence,  while 
commuting  to  and  from  the  employee's 
workplace,  and  while  at  the  employee's 
workplace.  In  addition,  the  employee 
must  be  protected  while  traveling, 
whether  for  business  or  personal 
purposes.  An  overall  security  program 
would  include  the  provision  of  a 
bodyguard/driver  who  is  trained  in 
evasive  driving  techniques;  and 
automobile  specially  equipped  for 
security,  guards,  metal  detectors, 
alarms,  or  similar  methods  of  controling 
access  to  the  employee's  workplace  and 
residence;  and,  in  appropriate  cases, 
flights  on  the  employer's  aircraft  for 
business  and  personal  reasons. 

(B)  Application.  There  is  no  overall 
security  program  when,  for  example, 
security  is  provided  at  the  employee's 
workplace  but  not  at  the  employee's 
residence.  In  addition,  the  fact  that  an 
employer  requires  an  employee  to  travel 
on  the  employer's  aircraft,  or  in  an 
employer-provided  vehicle  that  contains 
special  security  features,  does  not  alone 
constitute  an  overall  security  program. 
The  preceding  sentence  applies 
regardless  of  the  existence  of  a 
corporate  or  other  resolution  requiring 
the  employee  to  travel  in  the  employer's 
airplane  or  vehicle  for  personal  as  well 
as  business  reasons.  Similarly,  the 
existence  of  an  independent  security 
study  particular  to  the  employer  and  its 
employees,  or  to  the  employee  involved, 
does  not  alone  constitute  an  overall 
security  program. 

(iv)  Effect  of  an  independent  security 
study.  An  overall  security  program  with 
respect  to  an  employee  is  deemed  to 
exist  even  though  security  is  not 
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provided  to  an  employee  on  a  24-hour 
basis  if  the  conditions  of  this  paragraph 
(m)(2)(iv)  are  satisfied: 

(A)  A  security  study  is  performed  with 
respect  to  the  employer  and  the 
employee  (or  a  similariy  situated 
employee)  by  an  independent  security 
consultant; 

(B)  The  security  study  is  based  on  an 
objective  assessment  of  all  the  facts  and 
circumstances; 

(C)  The  recommendation  of  the 
security  study  is  that  an  overall  security 
program  (as  defined  in  paragraph 
(m)(2)(iii)  of  this  section)  is  not 
necessary  and  such  recommendation  is 
reasonable  under  the  circumstances; 
and 

(D)  The  employer  applies  the  specific 
security  recommendations  contained  in 
the  security  study  to  the  employee  on  a 
consistent  basis.  . 

The  value  of  the  seciunty  provided 
pursuant  to  a  seciuity  study  that  meets 
the  requirements  of  this  paragraph 
(m)(2)(iv)  may  be  excluded  firora  income, 
if  the  security  study  conclusions  are 
reasonable  and,  but  for  the  bona  fide 
business-oriented  seciuity  concerns,  the 
employee  would  not  have  had  such 
security.  No  exclusion  from  income 
applies  to  security  provided  by  the 
employer  that  is  not  recommended  in  the 
security  study.  Security  study 
conclusions  may  be  reasonable  even  if, 
for  example,  it  is  recommended  that 
security  be  limited  to  certain  geographic 
areas,  as  in  the  case  where  air  travel 
security  is  provided  only  in  certain 
foreign  countries. 

(v)  Application  of  security  rules  to 
spouses  and  dependents.  The 
availability  of  a  working  condition 
fringe  exclusion  based  on  the  existence 
of  a  bona  fide  business-oriented  security 
concern  with  respect  to  the  spouse  and 
dependents  of  an  employee  is 
determined  separately  for  such  spouse 
and  dependents  under  the  rules 
established  in  this  paragraph  (m). 

(vi)  Working  condition  safe  harbor. 
Under  the  special  rule  of  this  paragraph 
(m)(2)(vi].  if,  for  a  bona  fide  business- 
oriented  security  concern,  the  employer 
requires  that  the  employee  travel  on  an 
employer-provided  aircraft  for  a 
personal  trip,  the  employer  and  the 
employee  may  exclude,  as  a  working 
condition  fringe,  the  excess  value  of  the 
trip  over  comparable  first-class  airfare 
without  having  to  show  that  but  for  the 
bona  fide  business-oriented  seciuity 
concerns,  the  employee  would  have 
flown  first-class  on  a  commercial 
aircraft.  If  the  special  valuation  rule 
provided  in  S  1.61-2T  is  used,  the  excess 
over  the  amount  determined  by 
midtiplying  an  aircraft  multiple  of  200- 


percent  by  the  base  aircraft  valuation 
formula  may  be  excluded  as  a  working 
condition  binge. 

(3)  Examples.  The  provisions  of  this 
paragraph  (m)  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Assume  that  in  response  to 
several  death  threats  on  the  life  of  A.  the 
president  of  a  multinational  company 
(company  X),  company  X  establishes  an 
overall  security  program  for  A,  including  an 
alarm  system  at  A's  home  and  guards  at  A's 
workplace,  the  use  of  a  vehicle  that  is 
specially  equipped  with  alarms,  tmlletproof 
glass,  and  armor  plating  and  a  bodyguard/ 
driver  who  is  trained  in  evasive  driving 
techniques.  Assume  further  that  A  is  driven 
for  both  personal  and  business  reaaons  in  the 
vehicle.  Also,  assume  that  but  for  the  bona 
fide  business-oriented  security  concerns,  no 
part  of  the  overall  suecurity  program  would 
been  piwvided  to  A  With  respect  to  the 
transportation  provided  for  security  reasons, 
A  may  exclude  as  a  working  condition  fringe 
the  value  of  the  special  security  features  of 
the  vehicle  and  the  value  attributable  to  the 
bodyguard/ driver.  Thus,  if  the  value  of  the 
specially  equipped  vehicle  is  $40,000,  and  the 
value  of  the  vehicle  without  the  security 
features  is  $25,000.  A  may  determine  A's 
income  attributable  to  the  vehicle  as  if  the 
vehicle  were  worth  $25,000.  A  must  include  in 
income  the  vahie  of  the  availability  of  the 
vehicle  for  personal  use. 

Example  f2f.  Assume  that  B  is  the  chief 
executive  officer  of  a  multinational 
corporation  (company  Y).  Assume  further 
that  there  have  been  kidnapping  attempts 
and  other  terrorist  activities  in  the  foreign 
countries  in  which  B  performs  services  and 
that  at  least  some  of  such  activities  have 
been  directed  against  B  or  similarly  situated 
employees.  In  response  to  these  activities, 
company  Y  provides  B  with  an  overall 
security  program,  including  an  alarm  system 
at  B's  home  and  bodyguards  at  B's 
workplace,  a  bodyguard/ driver  who  ia 
trained  in  evasive  driving  techniques,  and  a 
vehicle  specially  designed  for  security  during 
B's  overseas  travels.  In  addition,  assume  that 
company  Y  requires  B  to  travel  in  company 
Y's  airplane  for  business  and  personal  trips 
taken  to,  from,  and  within  these  foreign 
countries.  Also,  assume  that  twt  for  bona  Rde 
business-oriented  security  concerns,  no  part 
of  the  overall  sucurity  program  would  have 
lieen  provided  to  B.  B  may  exclude  as  a 
working  condition  fringe  the  value  of  the 
special  security  features  of  the  automobile 
and  the  value  attributable  to  the  bodyguards 
and  the  bodyguard/driver.  B  may  also 
exclude  as  a  working  condition  fringe  the 
excess,  if  any,  of  the  value  of  personal  flights 
in  the  company  Y  airplane  over  first-class 
airfare  (as  determined  under  the  special 
valuation  rule  provided  in  {  1.61-2T  if  the 
safe  harbor  described  in  paragraph  (m)(2)(vi] 
of  this  section  is  used).  B  must  include  in 
income  the  value  of  the  availability  of  the 
vehicle  for  personal  use  and  the  lesser  of  the 
value  of  first-class  airfare  or  the  value  of  the 
flight  determined  under  1 1.81-ZT  for  each 
personal  flight  taken  by  B  in  company  Y's 
airplane. 


Example  f3).  Assume  the  same  facts  as  in 
example  (2)  except  that  company  Y  also 
requires  B  to  travel  in  company  Y's  airplane 
within  the  United  States,  and  provides  B  with 
a  chauffeur-driven  limousine  for  business  and 
personal  travel  in  the  United  States.  Assume 
further  that  company  Y  also  requires  B's 
spouse  and  dependents  to  travel  in  company 
Y's  airplane  for  personal  flights  in  the  United 
States.  If  no  boiui  fide  business-oriented 
security  concern  exists  with  respect  to  travel 
in  the  United  States,  B  may  not  exclude  any 
portion  of  the  value  of  the  availability  of  the 
driver  or  Umousine  for  personal  use  in  the 
United  States.  Thus.  B  must  include  in  income 
the  value  of  the  availability  of  the  vehicle 
and  driver  for  personal  use.  In  addition,  B 
may  not  exclude  any  portion  of  the  value 
attributable  to  personal  flights  by  B  or  B's 
spouse  and  dependents  on  company  Y's 
airplane.  Thus,  B  must  include  in  income  the 
value  attributable  to  the  personal  use  of 
company  Y's  airplane.  See  f  l.ei-2T  for  rules 
relating  to  the  valuation  of  personal  flights  on 
employer-provided  airplanes. 

Example  (4).  Assume  that  company  Z 
retains  an  independent  security  consultant  to 
perform  a  security  study  with  respect  to  its 
chief  executive  officer.  Assume  further  that, 
based  on  an  objective  assessment  of  the  facts 
and  circumstances,  the  security  consultant 
reasonably  recommends  that  the  employee 
be  provided  security  at  his  workplace  and  for 
ground  transportation,  but  not  for  air 
transportation.  If  company  Z  follows  the 
recommendations  on  a  consistent  basis,  an 
overall  security  program  will  be  deemed  to 
exist  with  respect  to  the  workplace  and 
ground  transportation  security  only. 

Example  (5).  Assume  the  same  facts  as  in 
example  (4)  except  that  company  Z  only 
provides  the  employee  security  while 
commuting  to  and  from  woik,  but  not  for  any 
other  ground  transportation.  Since  the 
recommendations  of  the  independent  security 
study  are  not  applied  on  a  consistent  basis, 
an  overall  security  program  will  rot  be 
deemed  to  exist. 

(n)  Product  testing — (1)  In  general. 
The  fair  n\arket  value  of  the  use  of 
consumer  goods,  which  are 
manufactured  for  sale  to  nonemployees. 
for  product  testing  and  evaluation  by  an 
employee  outside  the  employer's 
workplace  is  excludable  as  a  working 
condition  fringe  if — 

(i)  Consumer  testing  and  evaluation  of 
the  product  is  an  ordinary  and 
necessary  business  expense  of  the 
employer. 

(ii)  Business  reasons  necessitate  that 
the  testing  and  evaluation  of  the  product 
be  performed  off  the  employer's 
business  premises  by  employees  (i.e.. 
the  testing  and  evaluation  cannot  be 
carried  out  adequately  in  the  employer's 
office  or  in  laboratory  testing  facilities). 

(iii)  The  product  is  furnished  to  the 
employee  for  purposes  of  testing  and 
evaluation. 

(iv)  The  product  is  made  available  to 
the  employee  for  no  longer  than 
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r.ecessary  to  test  and  evaluate  its 
performance  and  must  be  returned  to 
the  employer  at  completion  of  the 
testing  and  evaluation  period, 

(v)  The  employer  imposes  limitations 
of  the  employee's  use  of  the  product 
which  significantly  reduce  the  value  of 
any  personal  benefit  to  the  employee, 
and 

(vi)  The  employee  must  submit 
detailed  reports  to  the  employer  on  the 
testing  and  evaluation. 

The  length  of  the  testing  and  evaluation 
period  must  be  reasonable  in  relation  to 
the  product  being  tested. 

(2)  Employer-imposed  limitations.  The 
requirement  of  paragraph  (n)(l){v)  of 
this  section  is  satisfied  if — 

(i)  The  employer  places  limitations  on 
the  employee's  ability  to  select  among 
different  models  or  varieties  of  the 
consumer  product  that  is  furnished  for 
testing  and  evaluation  purposes, 

(ii)  The  employer's  policy  provides  for 
the  employee,  in  appropriate  cases,  to 
purchase  or  lease  at  his  or  her  own 
expense  the  same  type  of  product  as 
that  being  tested  (so  that  personal  use 
by  the  employee's  family  will  be 
hmited),  and 

(iii)  The  employer  generally  prohibits 
use  of  the  product  by  members  of  the 
employee's  family. 

(3)  Discriminating  classifications.  If 
an  employer  furnishes  products  under  a 
testing  and  evaluation  program  only  to 
officers,  owners,  or  highly  compensated 
employees,  this  fact  may  be  considered 
in  a  determination  of  whether  the 
products  are  furnished  for  testing  and 
evaluation  purposes  or  for  compensation 
purposes,  unless  the  employer  can  show 
a  business  reason  for  the  classification 
of  employees  to  whom  the  products  are 
furnished  (e.g.,  that  automobiles  are 
furnished  for  testing  and  evaluation  by 
an  automobile  manufacturer  to  its 
design  engineers  and  supervisory 
mechanics]. 

(4)  Factors  that  negate  the  existence 
of  a  product  testing  program.  If  an 
employer  fails  to  tabulate  and  examine 
the  results  of  the  detailed  reports  within 
a  reasonable  period  of  time  after 
expiration  of  the  testing  period,  the 
program  will  not  be  considered  a 
product  testing  program.  Existence  of 
one  or  more  of  the  following  factors  may 
also  establish  that  the  program  is  not  a 
bona  fide  product  testing  program: 

(i)  The  program  is  in  essence  a  leasing 
program  under  which  employees  lease 
the  consumer  goods  from  the  employer 
for  a  fee; 

(ii)  The  nature  of  the  product  and 
other  considerations  are  insufficient  to 
justify  the  testing  program;  or 


(iii)  The  expense  of  the  program 
outweighs  the  benefits  to  be  gained  from 
testing  and  evaluation. 

(5)  Failure  to  meet  the  requirements  of 
this  paragraph  (n).  The  fair  market  value 
of  the  use  of  property  for  product  testing 
and  evaluation  by  an  employee  outside 
the  employee's  workplace,  under  a 
product  testing  program  that  does  not 
meet  all  of  the  requirements  of  this 
paragraph  (n),  is  not  excludable  as  a 
working  condition  fringe. 

(6)  Example.  Assume  that  an  employer  that 
manufactures  automobiles  establishes  a 
product  testing  program  under  which  50  of  Its 
5.000  employees  test  and  evaluate  the 
automobi'es  for  30  days.  Assume  further  that 
the  50  employees  represent  a  fair  cross 
section  of  all  of  the  employees  of  the 
employer,  such  employees  submit  detailed 
reports  to  the  employer  on  the  testing  and 
evaluation,  the  employer  tabulates  and 
examines  the  test  results  within  a  reasonable 
time,  and  the  use  of  the  automobiles  is 
restricted  to  the  employees.  If  the  rules  of 
paragraph  (n)(2)  of  this  section  are  also  met, 
the  employees  may  exclude  the  value  of  the 
use  of  the  automobile  during  the  testing  and 
evaluation  period. 

(o)  Qualified  automobile 
demonstration  use — (1)  In  general.  The 
value  of  qualified  automobile 
demonstration  use  is  excludable  from 
gross  income  as  a  working  condition 
fringe.  The  term  "qualified  automobile 
demonstration  use"  means  any  use  of  a 
demonstration  automobile  by  a  full-time 
automobile  salesman  in  the  sales  area  in 
which  the  automobile  dealer's  sales 
office  is  located  if — 

(i)  Such  use  is  provided  primarily  to 
facilitate  the  salesman's  performance  of 
services  for  the  employer,  and 

(ii)  "There  are  substantial  restrictions 
on  the  personal  use  of  the  automobile  by 
the  salesman. 

(2)  Full-time  automobile  salesman — (i) 
Definition.  The  term  "full-time 
automobile  salesman"  means  any 
individual  who^ 

(A)  Is  employed  by  an  automobile 
dealer, 

(B)  Customarily  spends  substantially 
all  of  a  normal  business  day  on  the  sales 
floor  selling  automobiles  to  customers  of 
the  automobile  dealership, 

(C)  Customarily  works  a  number  of 
hours  considered  full-time  in  the 
industry  (but  at  a  rate  not  less  than  1,000 
hours  per  year),  and 

(D)  Derives  at  least  85  percent  of  his 
or  her  gross  income  from  the  automobile 
dealership  directly  as  a  result  of  such 
automobile  sales  activities. 

An  individual,  such  as  the  general 
manager  of  an  automobile  dealership, 
who  receives  a  sales  commission  on  the 
sale  of  an  automobile  is  not  a  full-time 
automobile  salesman  unless  the 
requirements  of  this  paragraph  (o)(2)(i) 


are  met.  The  exclusion  provided  in  this 
paragraph  (o)  is  available  to  an 
individual  who  meets  the  definition  of 
this  paragraph  (o)(2){i)  regardless  of 
whether  the  individual  performs 
services  in  addition  to  those  described 
in  this  paragraph  (o)(2)(i).  For  example, 
an  individual  who  is  an  owner  of  the 
automobile  dealership  but  who 
otherwise  meets  the  requirements  of  this 
paragraph  (o)(2)(i)  may  exclude  from 
gross  income  the  value  of  qualified 
automobile  demonstration  use. 

(ii)  Use  by  an  individual  other  than  a 
full-time  automobile  salesman.  Personal 
use  of  a  demonstration  automobile  by 
an  individual  other  than  a  full-time 
automobile  salesman  is  not  treated  as  a 
working  condition  fringe.  Therefore,  any 
personal  use,  including  commuting  use, 
of  a  demonstration  automobile  by  a 
part-time  salesman,  automobile 
mechanic  manager,  or  other  individual 
iS  not  "qualified  automobile 
demonstration  use"  and  thus  not 
excludable  from  gross  income. 

(3)  Demonstration  Automobile.  The 
exclusion  provided  in  this  paragraph  (o| 
applies  only  to  qualified  use  of  a 
demonstration  automobile.  A 
demonstration  automobile  is  an 
automobile  that  is — 

(i)  Cturently  in  the  inventory  of  the 
automobile  dealership,  and 

(ii)  Available  for  test  drives  by 
customers  during  the  normal  business 
hours  of  the  employee. 

(4)  Substantial  restrictions  on 
personal  use.  Substantial  restrictions  on 
the  personal  use  of  demonstration 
automobiles  exist  when  all  of  the 
following  conditions  are  satisfied: 

(i)  Use  by  individuals  other  than  the 
full-time  automobile  salesmen  (e^M  the 
salesman's  family)  is  prohibited, 

(ii)  Use  for  personal  vacation  trips  is 
prohibited, 

(iii)  The  storage  of  personal 
possessions  in  the  automobile  is 
prohibited,  and 

(iv)  The  total  use  by  mileage  of  the 
automobile  by  the  salesman  outside  the 
salesman's  normal  working  hours  is 
limited. 

(5)  Sales  area — (i)  In  general. 
Qualified  automobile  demonstration  use 
must  be  use  in  the  sales  area  in  which 
the  automobile  dealer's  sales  office  is 
located.  The  sales  area  is  the  geographic 
area  surrounding  the  automobile 
dealer's  sales  office  from  which  the 
office  regularly  derives  customers. 

(ii)  Sales  area  safe  harbor.  With 
respect  to  a  particular  full-time 
salesman,  the  automobile  dealer's  sales 
area  may  be  treated  as  the  larger  of  the 
area  within  a  75  mile  radius  of  the 
dealer's  sales  office,  or  the  on-way 
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commuting  distance  (in  miles)  of  the 
particular  salesman. 

(p)  Parking— {\)  In  general.  The  value 
of  parking  provided  to  an  employee  on 
or  near  the  business  premises  of  the 
employer  is  excludable  from  gross 
income  as  a  working  condition  fringe. 
The  working  condition  fringe  exclusion 
applies  whether  the  employer  owns  or 
rents  the  parking  facility  or  parking 
space. 

(2)  Reimbursement  of  parking 
expenses.  Any  reimbursement  to  the 
employee  of  the  ordinary  and  necessary 
expenses  of  renting  a  parking  space  on 
or  near  the  business  premises  of  the 
employer  is  excludable  as  a  working 
condition  fringe.  The  preceding  sentence 
does  not  apply,  however,  to  cash 
payments  that  are  not  actually  used  for 
renting  a  parking  space.  Thus,  that  part 
of  a  general  transportation  allowance 
that  is  not  used  for  parking  is  not 
excludable  as  a  working  condition  fringe 
under  this  paragraph  (p). 

(3)  Parking  on  residential  property. 
With  respect  to  an  employee,  this 
paragraph  (p)  does  not  apply  to  any 
parking  facility  or  space  located  on 
property  owned  or  leased  for  residential 
purposes  by  the  employee. 

(q)  Nonapplicability  of 
nondiscrimination  rules.  Except  to  the 
extent  provided  in  paragraph  (n)(3)  of 
this  section,  the  nondiscrimination  rules 
of  section  1320i)(l)  and  S  1.132-8T  do 
not  apply  in  determining  the  amount  if 
any,  of  a  working  condition  fringe. 

Par.  8.  The  following  5  1.132-6T  is 
added  at  the  appropriate  place: 

S1.132-6T    D«  mMmis  fringe  (Twnporary). 

(a)  In  general.  Gross  income  does  not 
include  the  value  of  a  de  minimis  fringe 
provided  to  an  employee.  The  term  "de 
minimis  fringe"  means  any  property  or 
service  the  value  of  which  is  (after 
taking  into  account  the  frequency  with 
which  similar  fringes  are  provided  by 
the  employer  to  the  employer's 
employees)  so  small  as  to  make 
accounting  for  it  unreasonable  or 
administratively  impracticable. 

(b)  Frequency.  Generally,  the 
frequency  with  which  similar  fringes  are 
provided  by  the  employer  to  the 
employer's  employees  is  determined  by 
reference  to  the  frequency  with  which 
the  employer  provides  the  fringe  to  each 
individual  employee.  For  example,  if  an 
employer  provides  a  free  meal  to  one 
employee  on  a  daily  basis,  but  not  to 
any  other  employee,  the  value  of  the 
meals  is  not  de  minimis  with  respect  to 
that  one  employee  even  though  with 
«*spect  to  the  employer's  entire 
workforce  the  meals  are  provided 
"infrequently."  However,  where  it 
would  be  administratively  difficult  to 


determine  frequency  with  respect  to 
individual  employees,  the  frequency 
with  which  similar  fringes  are  provided 
by  the  employer  to  the  employer's 
employees  is  determined  by  reference  to 
the  frequency  with  which  the  employer 
provides  the  fringes  to  the  employees 
and  not  the  frequency  with  which 
individual  employees  receive  them.  In 
these  cases,  if  an  employer  occasionally 
provides  a  fringe  benefit  of  de  minimis 
value  to  the  employer's  employees,  the 
de  minimis  fringe  exclusion  may  apply 
even  though  a  particular  employee 
receives  the  beneflt  frequenUy.  For 
example,  if  an  employer  exercises 
sufficient  control  and  imposes 
significant  restrictions  on  the  personal 
use  of  a  company  copying  machine  so 
that  at  least  85  percent  of  the  use  of  the 
machine  is  for  business  purposes,  any 
personal  use  the  copying  machine  by 
particular  employees  is  considered  to  be 
a  de  minimis  fringe. 

(c)  Administrability.  Unless  excluded 
by  a  statutory  provision  other  than 
section  132(a)(4),  the  value  of  any  fringe 
benefit  that  would  not  be  unreasonable 
or  administratively  impracticable  to 
account  for  must  be  included  in  the 
employee's  gross  income.  Thus,  except 
as  otherwise  provided  in  this  section, 
the  provision  of  any  cash  fringe  benefit 
(or  any  fringe  benefit  provided  to  an 
employee  through  the  use  of  a  charge  or 
credit  card)  is  not  excludable  as  a  de 
minimis  fringe.  For  example,  the 
provision  of  cash  to  an  employee  for 
personal  entertainment  is  not 
excludable  as  a  de  minimis  fringe. 

(d)  Special  rules — (1)  Transit  passes. 
A  transit  pass  provided  to  an  employee 
at  a  discount  not  exceeding  $15  per 
month  may  be  excluded  as  a  de  minimis 
fringe.  The  exclusion  provided  in  this 
paragraph  (d)  also  applies  to  the 
provision  of  $15  in  tokens  or  fare  cards 
that  enable  an  individual  to  travel  on 
the  transit  system.  The  exclusion 
provided  in  this  paragraph  (d)  does  not 
apply  to  any  provision  of  cash  or  other 
benefit  to  defray  transit  expenses 
incurred  for  personal  travel. 

(2)  Occasional  meal  money  or  local 
transportation  fare.  Occasional  meal 
money  or  local  transportation  fare 
provided  to  an  employee  because 
overtime  work  necessitates  an  extension 
of  the  employee's  normal  workday  is 
excluded  as  a  de  minimis  fringe. 

(3)  Use  of  special  rules  to  establish  a 
general  rule.  The  special  rules  provided 
in  this  paragraph  (d)  may  not  be  used  to 
estabUsh  any  general  rule.  For  example, 
the  fact  that  $180  ($15  per  month  for  12 
months)  worth  of  transit  passes  can  be 
excluded  in  a  year  does  not  mean  that 
any  fringe  benefit  with  a  value  equal  to 


or  less  than  $180  may  be  excluded  as  a 
de  minimis  fringe. 

(4)  Benefits  exceeding  value  and 
frequency  limitations.  If  the  benefit 
provided  to  an  employee  is  not  de 
minimis  because  either  the  value  or 
frequency  exceeds  a  limit  provided  in 
this  paragraph  (d).  no  amount  of  the 
benefit  is  considered  to  be  de  minimis. 
For  example,  if  an  employer  provides  a 
$20  monthly  transit  pass,  the  entire  $20 
must  be  included  in  income,  not  just  the 
excess  value  over  $15. 

(e)  Nonapplicability  of 
nondiscrimination  rules.  Except  to  the 
extent  provided  in  S  1.132-7T,  the 
nondiscrimination  rules  of  section 
132(h)(1)  and  §  1.132-8T  do  not  apply. 
Thus,  for  example,  a  fringe  benefit  may 
be  a  de  minimis  fringe  even  if  the  benefit 
is  provided  exclusively  to  officers  of  the 
employer. 

(1)  Examples — (1)  Benefits  excludable 
from  income.  Examples  of  de  minimis 
fringe  benefits  are  occasional  typing  of 
personal  letters  by  a  company  secretary; 
occasional  personal  use  of  an 
employer's  copying  machine,  provided 
that  the  employer  exercises  sufficient 
control  and  imposes  significant 
restrictions  on  the  personal  use  of  the 
machine  so  that  at  least  85  percent  of 
the  use  of  the  machine  is  for  business 
purposes;  occasional  cocktail  parties  or 
picnics  for  employees  and  their  guests; 
fraditional  holiday  gifts  of  property  (not 
cash)  with  a  low  fair  market  value; 
occasional  theatre  or  sporting  event 
tickets;  and  coffee  and  doughnuts. 

(2)  Benefits  not  excludable  as  de 
minimis  fringes.  Examples  of  fringe 
benefits  that  are  not  excludable  from 
income  as  de  minimis  fringes  are: 
season  tickets  to  sporting  or  theatrical 
events;  the  commuting  use  of  an 
employer-provided  automobile  or  other 
vehicle  more  than  once  a  month; 
membership  in  a  private  country  club  or 
athletic  facility,  regardless  of  the 
frequency  with  which  the  employee  uses 
the  facility;  and  use  of  employer-owned 
or  leased  facilities  (such  as  an 
apartment,  hunting  lodge,  boat,  etc.)  for 
a  weekend.  Some  amount  of  the  value  of 
these  fringe  benefits  may  be  excluded 
under  other  statutory  provisions,  such  as 
t^ie  exclusion  for  working  condition 
fringes.  See  §  1.132-5T. 

Par.  9.  The  following  §1.132-7T  is 
added  at  the  appropriate  place: 

§  1.132-7T    TrMtment  of  Mnptoyar^ 
operated  eating  faclHties  (Temporary). 

(a)  In  general— {1]  General  rule.  The 
value  of  meals  provided  to  employees  at 
an  employer-operated  eating  facility  for 
employees  is  excludable  from  gross 
income  as  a  de  minimis  fringe  only  if — 
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(i)  On  an  annual  basis,  the  revenue 
from  the  facihty  equals  or  exceeds  the 
direct  operating  costs  of  the  facility,  and 
(it)  With  respect  to  any  officer,  owner 
or  highly  compensated  employee,  access 
to  the  facility  is  available  on 
substantially  the  same  terms  to  each 
member  of  a  group  of  employees  that  is 
defined  under  ■  reasonable 
classification  set  up  by  the  employer 
that  does  not  discriminate  in  favor  of 
officers,  owners,  and  highly 
compensated  employees.  See  §  1.132-8T. 

(2)  Employer-operated  eating  facility 
for  employees.  An  employer-operated 
eating  facility  for  employees  is  a  facility 
that  meets  all  of  the  following 
conditions — 

(i)  The  facility  is  owned  or  leased  by 
the  employer, 

(ii)  The  facility  is  operated  by  the 
employer, 

(iii)  The  facility  is  located  on  or  near 
the  business  premises  of  the  employer, 
(iv)  Substantially  all  of  the  use  of  the 
facility  is  by  employees  of  the  employer 
operating  the  facility,  and 

(v)  The  meals  furnished  at  the  facility 
are  provided  during,  or  immediately 
before  or  after,  the  employee's  workday. 
For  purposes  of  this  section,  the  term 
"meals"  means  food,  beverages,  and 
related  services  provided  at  the  facility. 
If  an  employer  can  determine  the 
number  of  employees  who  receive  meals 
that  are  excludable  from  income  under 
section  119,  the  employer  may,  in 
determining  whether  the  requirement  of 
paragraph  (a](l)(i)  of  this  section  is 
satisfied,  disregard  all  costs  and 
revenues  attributable  to  such  meals 
provided  to  such  employees.  For 
purposes  of  this  section,  each  dining 
room  or  cafeteria  in  which  meals  are 
served  is  treated  as  a  separate  eating 
faciUty,  regardless  of  whether  each  such 
dining  room  or  cafeteria  has  its  own 
kitchen  or  other  food-preparation  area. 
(3)  Operation  by  the  employer.  If  an 
employer  contracts  with  another  to 
operate  an  eating  facility  for  its 
employees,  the  facility  is  considered  to 
be  operated  by  the  employer  for 
purposes  of  this  section.  If  an  eating 
facility  is  operated  by  more  than  one 
employer,  it  is  considered  to  be  operated 
by  each  employer. 

(bj  Direct  operating  costs.  The  direct 
operating  costs  test  must  be  applied 
separately  for  each  dining  room  or 
cafeteria.  For  purpose  of  this  section,  the 
direct  operating  costs  of  an  eating 
facilities  are:  (1)  The  cost  of  food  and 
beverages  and  (2)  the  cost  of  labor  for 
personnel  whose  services  relating  to  the 
facility  are  performed  primarily  on  the 
premises  of  the  eating  facility.  Direct 
operating  costs  do  not  include  the  cost 


of  labor  for  personnel  whose  services 

relating  to  the  facility  are  not  performed 
primarily  on  the  premises  of  the  eating 
facility.  Thus,  for  example,  the  labor 
cost  for  cooks,  waiters,  and  waitresses 
is  included  in  direct  operating  costs,  but 
the  labor  cost  for  a  manager  of  an  eating 
facility  whose  services  relating  to  the 
facility  are  not  primarily  performed  on 
the  premises  of  the  eating  facility  is  not 
included  in  direct  operating  costs.  If  an 
employee  perfoms  services  both  on  and 
off  the  premises  of  the  eating  facihty, 
only  the  applicable  percentage  of  the 
total  labor  cost  of  the  employee  that 
bears  the  same  proportion  as  time  spent 
on  the  premises  bears  to  total  time  is 
included  in  direct  operating  costs.  For 
example,  assume  that  60  percent  of  the 
services  of  the  cooks  in  the  above 
example  are  not  related  to  the  eating 
facility.  Only  40  percent  of  the  total 
labor  cost  of  the  cooks  is  includible  in 
direct  operating  costs.  For  purposes  of 
this  section,  labor  costs  include  all 
compensation  required  to  be  reported  on 
a  Form  W-2  for  income  tax  purposes 
and  related  employment  taxes  paid  by 
the  employer. 

(c)  Valuation  of  non-excluded  meals 
provided  at  an  employer-operated 
eating  facility  for  employees.  If  the 
exclusion  for  meals  provided  at  an 
employer-operated  eating  facility  for 
employees  is  not  available,  the  recipient 
of  meals  provided  at  such  facility  must 
include  in  income  the  amount  by  which 
the  fair  market  value  of  the  meals 
provided  exceeds  the  sume  of:  (1)  The 
amount,  if  any,  paid  for  the  meals,  and 
(2)  the  amount,  if  any.  specifically 
excluded  by  another  section  of  the 
Code.  For  special  valuation  rules 
relating  to  such  meals  see  $  1.61-2T  (j). 

Par.  10.  The  following  §1.132-8T  is 
added  at  the  appropriate  place: 

§  1.132-8T    Nondiscrimination  rules 
(Tamporary). 

(a)  Application  of  nondiscrimination 
rules — (1)  General  rule.  To  qualify  under 
section  132  for  the  exclusions  for  non- 
additional-cost  services,  qualified 
employee  discounts,  or  meals  provided 
at  employer-operated  eating  facilities  for 
employees,  the  fringe  benefit  must  be 
available  on  substantially  the  same 
terms  to  each  member  of  a  group  of 
employees  which  is  defined  under  a 
reasonable  classification  set  up  by  the 
employer  that  does  not  discriminate  in 
favor  of  officers,  owners,  or  highly 
compensated  employees  (the 
"prohibited  group  employees"). 

(2)  Coiwequences  of  discrimination.  If 
the  availability  of  or  the  provision  of  the 
fringe  benefit  does  not  satisfy  the 
nondiscrimination  rules  provided  in  this 
section,  the  exclusion  applies  only  to 


those  employees  (if  any)  who  receive 
the  benefit  and  who  are  not  pn^bited 
group  employees.  For  example,  if  an 
employer  offers  a  20  percent  discount 
[which  otherwise  satisfies  the 
requirements  for  a  qualified  employee 
discount)  to  all  nonprohibited  group 
employees  and  a  35  percent  discount  to 
all  prohibited  group  employees,  the 
entire  value  of  the  35  percent  discount 
(not  just  the  excess  over  20  percent)  is 
includible  in  the  gross  income  and 
wages  of  the  prohibited  group 
employees  who  make  purchases  at  a 
discount. 

(3)  Scope  of  the  nondiscrimination 
rules  provided  in  this  section.  The 
nondiscrimination  rules  provided  in  this 
section  apply  only  to  fringe  benefits 
provided  pursuant  to  section  132  (aKl). 
(a)(2),  and  (e)(2).  These  rules  have  no 
application  to  any  other  employee 
benefit  that  may  be  subject  to 
nondiscrimination  requirements  under 
any  other  section  of  the  Code. 

(b)  Coverage  requirement — (1)  Section 
132  (a)(1)  and  (2).  For  purposes  of  the 
exclusions  for  no-additional-cost 
services  and  qualified  employee 
discounts,  the  nondiscrimination  rules  of 
this  section  are  applied  by  aggregating 
the  employees  of  all  related  employers 
(as  defined  in  S  1.132-lT  (c)).  but 
without  aggregating  employees  in 
different  lines  of  business  (as  defined  in 
§  1.132-4T).  Employees  in  different  lines 
of  business  will  be  aggregated,  however, 
if  the  line  of  business  limitation  has 
been  relaxed  pursuant  to  either  section 
1.132-4T  (b)  or  (c).  Except  as  provided  in 
paragraph  (e)  of  this  section,  the 
nondiscrimination  rules  of  this  section 
are  generally  applied  separately  to  each 
fringe  benefit  program  of  an  employer. 

(2)  Section  132(e)(2).  For  purposes  of 
the  exclusion  for  meals  provided  at 
employer-operated  eating  facilities  for 
employees,  the  nondiscrimination  rules 
of  this  section  are  applied  by 
aggregating  the  employees  of  all  related 
employers,  without  regard  to  different 
lines  of  business,  who  regularly  work  at 
or  near  the  premises  on  which  the  eating 
facility  is  located.  The 
noiuliscrimination  rules  of  this  section 
are  applied  separately  to  each  eating 
facility.  Each  dining  room  or  cafeteria  in 
which  meals  are  served  is  treated  as  a 
separate  eating  facility,  regardless  of 
whether  each  such  dining  room  or 
cafeteria  has  its  own  kitchen  or  other 
food-preparation  area. 

(3)  Classes  of  employees  who  may  be 
excluded.  Except  as  otherwise  provided 
in  this  section,  for  purposes  of  appljring 
the  nondiscrimination  rules  of  this 
section  to  a  particular  fringe  benefit 
program,'  there  may  be  excluded  from 
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consideration  the  following  classes  of 
employees  provided  that,  with  respect  to 
each  dass  (other  than  the  class 
described  in  paragraph  (b)(3)(iii]  of  this 
section],  all  employees  in  the  class  are 
excluded  from  participating  in  the 
particular  fringe  benefit  program — 

(i)  All  part-time  or  seasonal 
employees  who  are  (or  who  are 
reasonably  expected  to  be)  credited 
with  less  than  1,000  hours  (or  such  lesser 
number  required  for  the  program]  of 
service  during  a  calendar  year; 

(ii)  All  employees  who  are  included  in 
a  unit  of  employees  covered  by  an 
agreement  with  the  Secretary  of  Labor 
Hnds  to  be  a  collective  bargaining 
agreement  between  employee 
representatives  and  one  or  more 
employers,  if  there  is  evidence  that  the 
particular  fringe  beneflt  program  was 
the  subject  of  good  faith  bargaining 
between  such  employee  representatives 
and  such  employer  or  employers  (and  if, 
after  March  31, 1984,  the  additional 
condition  of  section  77Gl(a}(46]  is 
satisfied); 

(iii)  All  employees  who  are 
nonresident  aliens  and  who  receive  no 
earned  income  (within  the  meaning  of 
section  911(d](2]]  from  the  employer 
which  constitutes  income  from  services 
within  the  United  States  (within  the 
meaning  of  section  861(a)(3]]; 

(iv)  All  employees  who  have  not 
completed  at  least  one  year  (or  such 
lesser  period  required  for  the  program) 
of  service  with  the  employer; 

(v)  All  employees  who  have  separated 
from  the  service  of  the  employer  in  a 
year  prior  to  the  current  year  (regardless 
of  the  reason  for  the  separation); 

(vi)  All  employees  who  have 
separated  from  the  service  of  the 
employer  in  a  year  prior  to  the  current 
year  except  for  retired  and/or  disabled 
employees  (either  with  or  without  a  time 
limit  based  on  a  set  number  of  years 
since  separation  from  the  service  of  the 
employer);  and 

(vii)  All  employees  of  a  leased  section 
of  a  department  store. 

(c)  Classification  requirement — (1) 
General  rule.  The  determination  of 
whether  a  particular  classification 
established  by  an  employer 
discriminates  in  favor  of  the  prohibited 
group  will  depend  on  the  facts  and 
circumstances  involved,  based  on 
principles  similar  to  those  applied  in  the 
qualified  plan  area  (see  section 
410(b)(1)(B)  and  the  regulations 
thereunder).  In  general,  except  as 
otherwise  provided  in  this  section,  a 
classiflcation  that  would  be  determined 
to  be  nondiscriminatory  pursuant  to  the 
application  of  the  nondiscrimination 
standards  that  are  applied  in  the 
qualified  plan  area  shall  be  deemed  to 


be  nondiscriminatory  for  purposes  of 
section  132. 

(2)  Classifications  that  are  perse 
discriminatory.  A  classification  that,  on 
its  face,  makes  fringe  benefits  available 
only  to  prohibited  group  employees  is 
per  se  discriminatory,  and  no  exclusion 
from  gross  income  is  available  to  any 
prohibited  group  employee  under 
section  132.  In  addition,  a  classiHcation 
that  is  based  on  either  an  amount  or  rate 
of  compensation  is  per  se  discriminatory 
if  it  favors  those  with  the  higher  amount 
or  rate  of  compensation.  On  the  other 
hand,  a  classiHcation  that  is  based  on 
factors  such  as  seniority,  full-time  vs. 
part-time  employment,  or  job 
description  is  not  per  se  discriminatory 
but  may  be  discriminatory  as  applied  to 
the  workforce  of  a  particular  employer. 

(3)  Former  employees.  When 
determining  whether  a  classification  is 
discriminatory,  former  employees  shall 
not  be  considered  together  with  other 
employees  of  the  employer.  Therefore,  a 
classification  is  not  discriminatory  if  the 
employer  does  not  make  the  fringe 
benefits  available  to  any  former 
employee.  Whether  a  classification  of 
former  employees  discriminates  in  favor 
of  prohibited  group  employees  will 
depend  on  the  facts  and  circumstances. 
The  rules  of  this  section  shall  apply 
separately  to  the  former  employee 
classification. 

(4)  Employer-operated  eating 
facilities  for  employees — (i)  General 
rule.  If  access  to  an  employer-operated 
eating  facility  for  employees  is  available 
to  a  classification  of  employees  that 
discriminates  in  favor  of  highly 
compensated  employees,  the 
classification  will  not  be  treated  as 
discriminating  in  favor  of  the  prohibited 
group  employees  unless  the  facility  is 
used,  more  than  a  de  minimis  amount, 
by  any  executive  group  employee. 

(ii)  Executive  group  employees.  For 
purposes  of  this  paragraph  (c)(4).  the 
term  "executive  group  employees"  has 
the  same  meaning  as  the  term 
"prohibited  group  employees"  (as 
defined  in  paragraph  (g)  of  this  section), 
except  that  for  purposes  of  identifying 
highly  compensated  employees — 

(A)  The  exception  provided  in 
paragraph  (g)(l)(i)(A)  of  this  section 
does  not  apply,  and 

(B)  The  phrase  "highest-paid  one 
percent  of  all  employees  of  an 
employer"  is  substituted  for  the  phrase 
"highest-paid  ten  percent  of  all 
employees  of  an  employer"  in  paragraph 
(g)(l)(>i)(A)  of  this  section. 

(d)  Substantially-the-same-terms 
requirement — (1)  General  rule.  Fringe 
benefits  available  to  a  particular 
classification  of  employees  must  be 
available  to  each  employee  in  the 


classification  on  substantially  the  same 
terms.  The  determination  of  whether 
this  requirement  is  met  shall  depend  on 
the  facts  and  circumstances  involved. 
For  example,  if  a  department  store 
provides  a  20  percent  qualified 
employee  discount  to  its  employees  on 
all  merchandise,  the  substantially-the- 
same-terms  requirement  will  be 
satisfied.  Similarly,  if  the  discount 
provided  to  all  employees  is  30  percent 
on  certain  merchandise  (such  as 
apparel),  and  20  percent  on  all  other 
merchandise,  the  substantially-the- 
same-terms  requirement  will  be 
satisfied.  However,  if  the  discount 
provided  is  20  percent  on  all 
merchandise  for  hourly  employees  and 
30  percent  on  all  merchandise  for 
salaried  employees,  the  substantially- 
the-same-terms  requirement  will  not  be 
satisfied.  In  addition,  if  the  percentage 
discount  varies  depending  on  either  an 
employee's  amount  or  rate  of 
compensation,  or  volume  of  purchases, 
the  substantially-the-same-terms 
requirement  will  not  be  satisfied.  In 
order  to  determine  whether  s\ich  a 
discount  program  satisfies  the 
nondiscrimination  requirements  of 
section  132,  each  group  of  employees 
that  does  receive  fringe  ber^efits  on 
substantially  the  same  terms  must  be 
treated  as  a  separate  classification. 
However,  subject  to  the  rules  of 
paragraph  (e)  (2)  of  this  section,  an 
employer  may  divide  a  fringe  benefit 
program  into  two  programs  for  purposes 
of  aggregating  groups  of  employees.  See 
Example  (1)  of  paragraph  (d)  (3)  of  this 
section. 

(2)  Terms  relating  to  priority.  Certain 
fringe  benefits  made  available  to 
employees  are  available  only  in  limited 
quantities  that  may  be  insufficient  to 
meet  employee  demand.  This  may  occur 
either  because  of  employer  policy  (such 
as  where  an  employer  ctelermines  that 
only  a  certain  number  of  units  of  a 
specific  product  will  be  made  available 
to  employees  each  year)  or  because  of 
the  nature  of  the  fringe  benefit  (such  as 
where  an  employer  provides  a  no- 
additional-cost  transportation  service 
that  is  limited  to  the  number  of  seats 
available  just  before  departure).  Under 
these  circumstances,  an  employer  may 
find  it  necessary  to  establish  some 
method  of  allocating  the  limited  fringe 
benefits  among  the  employees  eligible  to 
receive  the  fringe  benefits.  An  allocation 
among  employees  on  a  "first-come,  first- 
served"  basis  will  not  violate  the 
substantially-the-same-terms 
requirement  provided  that  such  an 
allocation  is  not  discriminatory  in 
practice.  In  addition,  an  allocation 
among  employees  on  a  lottery  basis  will 
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not  violate  the  substantially-the-same- 
terms  requirement  provided  that  such  an 
allocation  is  nondiscriminatory  in 
practice.  For  example,  assume  that  an 
employer  ha*  a  limited  number  of  a 
particular  benefit  to  offer  to  its 
employees.  Assume  further  that  the 
employees  interested  in  receiving  the 
benefit  submit  their  names  to  the 
employer  who  then  selects  a  number  of 
names,  at  random,  equal  to  the  number 
of  fringe  benefits  available.  This  lottery 
system  would  not  violate  the 
subslantially-the-same-terms 
requirement.  An  allocation  among 
employees  on  other  than  a  "first-come, 
first-served",  lottery,  or  similar  basis 
will  violate  the  substantially-the-same- 
terms  requirement.  Therefore,  an 
allocation  based  on  seniority,  full-time 
vs.  part-time  employment,  or  job 
description  will  violate  the 
substantially-the-same-terms 
requirement.  In  order  to  determine 
whether  such  a  fringe  benefit  program 
satisHes  the  nondiscrimination 
requirements  of  section  132,  each  group 
of  employees  that  does  receive  fringe 
benefits  on  substantially  the  same  terms 
must  be  treated  as  a  separate 
classification.  For  purposes  of  this  rule, 
the  last  two  sentences  of  paragraph  (d) 
(1)  of  this  section  apply. 

(3)  Examples.  The  followings 
examples  illustrate  the  provisions  of  this 
paragraph  (d): 

Example  1.  Assume  thai  with  respect  to  a 
benefit  available  in  limited  quantities  an 
employer  provides  priority  to  employees 
based  on  seniority.  Assume  further  that  all 
non-prohibited  group  employees  have  ten 
years  of  seniority  and  all  prohil)ited  group 
employees  have  nine  years  seniority.  If  each 
of  these  groups  were  tested  separately,  the 
benefits  offered  to  prohibited  group 
employees  would  be  discriminatory  under 
this  section.  In  this  case,  the  employer  could 
divide  the  fringe  benefit  program  provided  to 
non-prohibited  group  employees  into  two 
parts:  one  relating  to  nine  years  of  seniority 
and  one  relating  to  an  additional  year  of 
seniority.  As  restructured  in  this  manner,  all 
employees  receive  (he  benefit  relating  to  nine 
years  seniority  and  only  non-prohibited  group 
employees  receive  the  benefit  relating  to  an 
additional  year  of  seniorit>'.  Both  groups  (all 
employees  and  all  non-prohibited  group 
employees)  are  nondiscriminatory  groups. 

Example  2.  Assume  that  prices  charged  to 
prohibited  group  employees  at  an  employer- 
operated  eating  facility  for  employees  are 
lower  than  prices  charged  to  non-prohibited 
group  employees.  The  substantiall\-tho-siimn 
requirement  is  not  satisfied. 

(4)  Disproportionuie  use  of  eating 
faciliiy.  If  access  to  an  employer- 
operated  eating  facility  for  employees  is 
technically  available  on  subslantially- 
the-same-terms  (to  (i)  all  employees  who 
regularly  work  at  or  near  the  premises 
on  which  the  eating  facility  is  located 


(the  employee  group),  or  (ii)  a 
nondiscriminatory  classification  of  the 
employee  group,  but  in  practice  a  highly 
disproportionate  number  of  the 
prohibited  group  employees  in  the 
employee  group,  compared  to  the  non- 
prohibited  group  employees  in  the 
employee  group,  use  the  facility,  the 
substantially-the-same-terms 
requirement  will  not  be  satisfied  unless 
no  member  of  the  executive  group  eats 
there  more  than  a  de  minimis  amount 

(e)  Aggregation  of  separate  fringe 
benefit  programs — (1)  General  rule.  If  an 
employer  maintains  more  than  one 
fringe  benefit  program,  i.e.,  two  or  more 
classifications  of  employees  providing 
either  identical  or  different  fringe 
benefits,  the  nondiscrimination 
requirements  of  section  132  will 
generally  be  applied  separately  to  each 
such  program-  Thus,  a  determination 
that  one  fringe  benefit  program 
discriminates  in  favor  of  prohibited 
group  emplosrees  generally  will  not 
cause  other  fringe  benefit  programs 
covering  the  same  prohibited  group 
employees  to  be  treated  as 
discriminatory. 

(2)  Exception — (i)  Related  fringe 
benefit  programs.  If  one  of  a  group  of 
fringe  benefit  programs  discriminates  in 
favor  of  prohibited  group  employees,  no 
related  fringe  benefit  provided  to  such 
prohibited  group  employees  under  any 
other  fringe  benefit  program  may  be 
excluded  from  the  gross  income  of  such 
prohibited  group  employees.  For 
example,  assume  a  department  store 
provides  a  20  percent  merchandise 
discount  to  all  employees  under  one 
fringe  benefit  program.  Assume  further 
that  under  a  second  fringe  benefit 
program,  the  department  store  provides 
an  additional  15  percent  merchandise 
discount  to  a  group  of  employees 
defined  under  a  classification  which 
discriminates  in  favor  of  the  prohibited 
group.  Because  the  second  fringe  benefit 
program  is  discriminatory,  the  15 
percent  merchandise  discount  provided 
to  the  prohibited  group  employees  is  not 
a  qualified  employee  discount.  In 
addition,  because  the  20  percent 
merchandise  discount  provided  under 
the  first  fringe  benefit  program  is  related 
to  the  fringe  benefit  provided  under  the 
second  fringe  benefit  program,  the  20 
percent  merchandise  discount  provided 
the  prohibited  group  employees  is  not  a 
qualified  employee  discount.  Thus,  the 
entire  35  percent  merchandise  discount 
provided  to  the  prohibited  group     - 
employees  is  includible  in  such 
employees'  gross  incomes. 

[W]  Employer-operated  eating 
facilities  for  employees.  For  purposes  of 
paragraph  (e)  (2)  (i)  of  this  section, 
meals  at  different  employer-operated 


eating  facilities  for  employees  are  not 
related  fringe  benefits,  so  that  a 
prohibited  group  employee  may  exclude 
the  value  of  a  meal  at  a 
nondiscriminatory  facility  even  though 
any  meals  provided  to  him  or  her  at  the 
discriminatory  facility  cannot  be 
excluded. 

(f)  Cash  bonuses  or  rebates.  A  cash 
bonus  or  rebate  provided  to  an 
employee  by  an  employer  that  is 
determined  pursuant  to  the  value  of 
employer-provided  property  or  services 
purchased  by  the  employee,  is  treated  as 
an  equivalent  employee  discount.  For 
example,  assume  a  department  store 
provides  a  20  percent  merchandise 
discount  to  all  employees  imder  a  fringe 
benefit  program.  In  addition,  assume 
that  the  department  store  provides  cash 
bonuses  to  a  group  of  employees  defined 
under  a  classification  which 
discriminates  in  favor  of  the  prohibited 
group.  Assimiie  further  that  such  cash 
bonuses  equal  15  percent  of  the  value  of 
merchandise  purchased  by  each 
employee.  This  arrangement  is 
substantively  identical  to  the  example 
described  in  paragraph  (e)  (2)  of  this 
section.  Thus,  both  the  20  percent 
merchandise  discount  and  the  15 
percent  cash  bonus  provided  to  the 
prohibited  group  employees  are 
includible  in  such  employees'  gross 
incomes. 

(g)  Prohibited  group  employees— W 
Highly  compensated— {i)  General  rule. 
Except  as  otherwise  provided  in  this 
paragraph  (g)  (1)  (i).  any  employee  of  an 
employer  who  has  (or  is  reasonably 
expected  to  have]  compensation  during 
a  calendar  year  equal  to  or  greater  than 
the  employer's  base  compensation 
amount  is  highly  compensated.  There 
are  two  exceptions  to  this  rule: 

(A)  Any  employee  who  has  (or  is 
reasonably  expected  to  have) 
compensation  during  a  calendar  year 
equal  to  or  greater  than  $50,000  is  highly 
compensated,  regardless  of  whether 
such  compensation  is  in  excess  of  the 
base  compensation  amount,  and 

(B)  Any  employee  who  is  reasonably 
expected  to  have  compensation  during  a 
calendar  y^Bvqual  to  or  less  than 
$20,000  is  not  highly  compensated, 
unless  no  employee  of  the  employer  is 
reasonably  expected  to  have 
compensation  equal  to  or  greater  than 
$35,000. 

The  determination  of  whether  an 
employee  is  a  highly  compensated 
employee  will  be  determined  based  on 
the  entire  employee  workforce  of  all 
employers  aggregated  pursuant  to  the 
rules  of  section  414  (b).  (c),  or  (m) 
without  regard  to  the  regular  workplace 
of  the  employees. 
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(ii)  Base  compensation  amount— {A) 
General  rule.  The  term  "base 
compensation  amount"  is  defmed  as 
that  amount  corresponding  to  the  lowest 
annual  compensation  amount  received 
by  the  highest-paid  ten  percent  of  all 
employees  of  an  employer  (the  number 
of  employees  in  the  top  ten  percent  will 
be  increased  to  tbe^next  highest  integer 
if  necessary),  determined  on  the  basis  of 
the  preceding  calendar  year.  For 
purposes  of  this  paragraph  (g)  (1]  (ii),  the 
term  "employer"  includes  all  entities 
that  would  be  aggregated  pursuant  to 
the  rules  of  section  414  (b),  (c),  or  (m). 

(B)  Employees  that  are  excluded.  For 
purposes  of  determining  the  base 
compensation  amount  with  respect  to  a 
fringe  benefit  program,  employees 
described  in  paragraph  (bJIS)  of  this 
section  are  excluded  whether  or  not 
they  are  covered  under  the  fringe  beneHt 
program,  except  that:  [1]  Employees 
described  in  paragraph  (b)(3)(ii)  of  this 
section  are  taken  into  account  with 
respect  to  the  program  even  if  they  are 
excluded  under  paragraph  (b)(3],  and  [2] 
employees  described  in  paragraph  (b)(3) 
(i)  and  (iv)  of  this  section  are- taken  into 
account  with  respect  to  the  program 
unless  they  are  excluded  under 
paragraph  (b)(3). 

(C)  Exception  to  preceding  calendar 
year  rule.  In  the  case  of  an  employer's 
Hrst  year  of  operation,  or  where  an 
employer's  business  has  changed 
significantly  from  the  prior  calendar 
year  (e.g.,  due  to  an  acquisition  or 
merger),  the  employer  must  make  a  good 
faith  attempt  to  either  determine  or 
adjust  the  base  compensation  amount 
for  the  current  year  based  on  reasonable 
estimates  of  current  year  compensation. 

(iii)  Compensation.  The  term 
"compensation"  is  deHned  as  the 
amount  reportable  on  a  Form  W-2  as 
income.  Amounts  that  would  be 
excluded  from  income  but  for  section 
132(h)(1)  are  not  included  in 
compensation  for  piuposes  of  this 
paragraph  (g)(1).  Compensation  includes 
amounts  received  from  all  entities  which 
would  be  treated  as  a  single  employer 
under  section  414  (b),  (c),  or  (m)  and  is 
not  restricted  to  amounts  received  with 
respect  to  any  one  line  of  business. 

(iv)  Employee.  Generally,  for  purposes 
of  determining  whether  an  employee  is 
highly  compensated  under  this 
paragraph  (g)(1),  the  term  "employee" 
does  not  include  any  individual  who 
does  not  perform  services  for  the 
employer  as  an  employee  during  the 
calendar  year.  For  example,  if  an 
employer  has  active  employees,  retired 
or  disabled  employees,  and  widows  or 
widowers  who  are  "employees"  under 
section  132(f)(1)(B),  the  general  rule 
(described  in  paragraph  (g)(l)(i)  of  this 


section)  applies  only  to  the  active  . 
employees. 

(2)  Owner — (i)  General  rule.  For 
purposes'of  this  section,  the  term 
"owner"  means  any  employee  who 
owns  a  one  percent  or  greater  interest  in 
either  the  employer  or  in  any  entity  that 
would  be  aggregated  with  the  employer 
pursuant  to  the  rules  of  section  414  (b), 
(c),  or  (m).  In  addition,  such  an 
employee  shall  be  treated  as  an  owner 
of  all  entities  that  would  be  aggregated 
with  the  employer  pursuant  to  the  rules 
of  section  414  (b),  (c),  or  (m). 

(ii)  Determining  ownership. 
Ownership  in  a  corporation  shall  be 
determined  pursuant  to  the  rules  of 
section  318(a).  For  purposes  of 
determining  ownership  in  an  entity  other 
than  a  corporation,  the  rules  of  section 
318(a)  shall  apply  in  a  manner  similar  to 
the  way  in  which  they  apply  for 
purposes  of  determining  ownership  in  a 
corporation.  For  non-corporate  interests, 
capital  or  profits  interest  must  be 
substituted  for  stock. 

(3)  Officer. — (i)  Non-government.  For 
purposes  of  this  section,  an  officer  of  a 
non-government  employer  is  any 
employee  who  is  appointed,  confirmed, 
or  elected  by  the  Board  or  shareholders 
of  the  employer.  An  employee  who  is  an 
officer  of  an  employer  shall  be  treated 
as  an  officer  of  all  entities  treated  as  a 
single  employer  pursuant  to  section  414 
(b),  (c),  or  (m).  The  number  of  officers  is 
not  to  exceed  one-percent  of  the  total 
number  of  employees  of  all  entities 
treated  as  a  single  employer  pursuant  to 
section  414  (b),  (c),  or  (m)  (increased  to 
the  next  highest  integer,  if  necessary).  If 
the  number  of  officers  exceeds  one- 
percent  of  all  employees,  then  the 
limitation  is  to  be  applied  to  employees 
in  descending  order  of  compensation  (as 
defined  in  paragraph  (g)(l)(iii)  of  this 
section).  Thus,  if  an  employer  with  1,000 
employees  has  11  board-appointed 
officers,  the  employee  with  the  least 
compensation  of  those  officers  would 
not  be  an  officer  under  this  paragraph 
(8)(3)(i).  In  determining  the  total  number 
of  employees  with  respect  to  a  fringe 
benefit  program,  employees  described  in 
paragraph  (b)(3)  of  this  section  are 
excluded  whether  or  not  they  are 
covered  under  the  fringe  benefit 
program,  except  that  (A)  employees 
described  in  paragraph  (b)(3)(ii)  of  this 
section  are  taken  into  account  with 
respect  to  the  program  even  if  they  are 
excluded  under  paragraph  (b)(3),  and  (B) 
employees  described  in  paragraph  (b)(3) 
(i)  and  (iv)  of  this  section  are  taken  into 
account  with  respect  to  the  program 
unless  they  are  excluded  under 
paragraph  (b)(3). 


(ii)  GovernmenL  For  purposes  of  this 
section,  an  officer  of  a  government 
employer  is  any — 

(A)  Elected  official, 

(B)  Federal  employee  appointed  by 
the  President  and  confirmed  by  the 
Senate.  However,  in  the  case  of  any 
commissioned  officer  of  the  United 
States  4rmed  Forces,  an  officer  is  any 
employee  with  the  rank  of  brigadier 
general  or  rear  admiral  (lower  half)  or 
above,  and 

(C)  State  or  local  executive  officer 
comparable  to  individuals  described  in 
paragraphs  (g)(3)(ii)  (A)  and  (B)  of  this 
section. 

For  purposes  of  this  paragraph 
(g)(3)(ii),  the  term  "government",^ 
includes  any  Federal,  state,  or  local 
governmental  unit,  and  any  agency  or 
instrumentality  thereof. 

(4)  Former  employees.  [Reserved] 

§1.162-251    [AmendMl] 

Par.  11.  Paragraph  (b)  of  §  1.162-25T  is 
amended  by  removing  the  words  "(as 
defined  in  S  1.61-2T  Q/A-20)"  and 
adding  in  their  place  Qie  words  "(as 
defined  in  §  1.61-2T(e)(2))". 

S1.274-5T    [Amwidec^ 

Par.  12.  Section  1.274-5T  is  amended 
as  follows: 

1.  Paragraph  (e)(l)(ii)  is  amended  by 
removing  the  words  "(as  defined  in 

§  1.61-2T  Q/A-20)"  and  adding  in  their 
place  the  words  "(as  defined  in  §  1.61- 
2T(e)(2))". 

2.  The  first  sentence  of  paragraph  (1)  is 
revised  to  read  as  follows:  "For 
purposes  of  section  274(d)  and  this 
section,  the  terms  "automobile"  and 
"vehicle"  have  the  same  meanings  as 
prescribed  in  !  1.61-2T(d](l)(ii)  and 

5  1.61-2T(e)(2),  respectively.". 

3.  The  third  sentence  of  paragraph  (m) 
is  amended  by  removing  the  words 
"except  as  provided  in  5  1.132-lT  Q/A- 
4b"  and  adding  in  their  place  the  words 
"except  as  provided  in  §  1.132-5T(h)". 

§1.274-6T    [Amended] 

Par.  13.  Section  1.274-6T  is  amended 
as  follows: 

1.  Paragraph  (a)(3)(i)(E)  is  revised  to 
read  as  follows:  "The  employee  required 
to  use  the  vehicle  for  commuting  is  not  a 
control  employee  (as  defined  in  S  1.61- 
2T(f)  (5)  and  (6))  required  to  use  an 
automobile  (as  defined  in  S  161- 
2T(d){l)(ii)),  and". 

2.  Paragraph  (a)(3)(i)(F)  is  amended  by 
removing  the  citation  "5  1.61-2T  Q/A- 
21"  and  adding  in  its  place  the  citation 

§  1.61-2T(f)(3)". 

3.  Paragraph  (a)(3)(ii)  is  amended  by 
removing  from  the  introductory  text  the 
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citation  "§  1.61-2T  Q/A-21'  and  adding 
in  its  place  the  citation  "§  1.61-2T(f)(3)". 

4.  Paragraph  (a)(3){ii)(E)  is  revised  to 
read  as  follows:  "The  employee  required 
to  use  the  vehicle  for  commuting  is  not  a 
control  employee  (as  defined  in  §  1.61- 
2T{f]  (5)  and  (6)  required  to  use  an 
automobile  (as  defined  in  §  1.61- 
2T(d)(l)(ii)).  and". 

5.  Paragraph  (a)(3)(ii)(F)  is  amended 
by  removing  the  citation  "§  1.61-2T  Q/ 
A-21"  and  adding  in  its  place  the 
citation  "§  1.61-2T(f){3)". 

6.  Paragraph  (b)(1)  is  amended  by 
removing  from  the  last  sentence  the 
citation  "§  1.132-lT  Q/A-4a(n"  and 
adding  in  its  place  the  citation  "§  1.132- 
5T(g)". 

7.  Paragraph  (b)(3)  is  amended  by 
removing  from  the  last  sentence  the 
citation  "§  1.132-lT  Q/A-4a(f)"  and 
adding  in  its  place  the  citation  "§  1.132- 
5T(g)(3)". 

8.  Paragraph  (e)(3)  is  amended  by 
removing  the  citation  "§  1.61-2T  Q/A- 
11"  and  adding  in  its  place  the  citation 
"§  1.61-2T(d)(l)(ii)". 

9.  Paragraph  (e)(4)  is  amended  by 
removing  the  citation  "§  1.61-2T  Q/A- 
20"  and  adding  in  its  place  the  citation 
"§  1.61-2T{e)(2)". 

PART  602— [AMENDED] 

Par.  14.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  15.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  §  1.61-2T  .  .  .  1545-0771;  1.132- 
2T  .  .  .  1545-0771;  and  §  1.132-5T  .  .  . 
1545-0771". 
Roscoe  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 
I      Approved:  December  11, 1985. 
Ronald  A.  Pearlman, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  85-30161  Filed  12-18-85;  11:08  am) 
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26  CFR  Parts  1  and  602 

[T.D.  8064] 

Income  Tax;  Information  Returns 
Relating  To  Sales  or  Exchanges  of 
Certain  Partnership  Interests 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
temporary  regulations  relating  to 


information  returns,  statements,  and 
notifications  required  where  there  is  a 
sale  or  exchange  of  certain  partnership 
interests.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  Section  of  this  issue  of 
the  Federal  Register.  The  temporary 
regulations  reflect  changes  to  the 
applicab'e  tax  law  made  by  section  149 
of  the  Tax  Reform  Act  of  1984  and 
provide  guidance  on  the  manner  of  filing 
and  contents  of  required  information 
returns,  statements,  and  notifications 
under  section  6050K  of  the  Internal 
Revenue  Code  of  1954. 
DATE:  The  regulations  contained  in  this 
document  are  effective  with  respect  to 
sales  or  exchanges  of  partnership 
interests  made  after  December  31. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Shaw  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T  LR-129- 
85).  Telephone.  202-566-3297  (not  a  toll- 
free  call). 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Provisions 

Under  section  6050K  (a)  and 
§  1.6050K-1T  a  partnership  must  file  a 
return  on  Form  8308  when  there  is  a  sale 
or  exchange  described  in  section  751  (a) 
(a  "section  751  (a)  exchange")  of  any 
interest  in  that  partnership  during  any 
calendar  year  after  1984.  A  section  751 
(a)  exchange  occurs  when  any  portion  of 
any  money  or  other  property  received 
by  a  transferor  partner  in  exchange  for 
all  or  a  part  of  his  or  her  interest  in  the 
partnership  is  attributable  to  section  751 
property  (unrealized  receivables  and 
substantially  appreciated  inventory 
items  as  defined  in  seciton  751  (c)  and 
(d)).  Generally,  a  sale  or  exchange  of  an 
interest  in  a  partnership  (or  a  portion 
thereof)  at  a  time  when  the  partnership 
has  any  section  751  property  will 
constitute  a  section  751(a)  exchange. 

A  return  on  Form  8308  must  be  filed 
with  respect  to  each  sale  or  exchange. 
Section  1.6050K-1T  (a)  (2),  however, 
provides  that  the  Commissioner  may,  at 
a  future  date,  authorize  the  use  of  a 
single  document  which  includes  all  of 
the  partnership's  returns  for  a  calendar 
year,  or  of  a  composite  document,  by 
partnerships  that  are  required  to  file  25 
or  more  separate  returns  in  any  calendar 
year.  The  information  to  be  supplied  on 
Form  8308  includes  the  names, 
addresses,  and  taxpayer  identification 
numbers  of  the  transferee  and  transferor 
in  the  exchange  and  of  the  partnership. 


the  date  of  the  exchange,  and  such  other 
information  as  may  be  required  by  Form 
8308  or  its  instructions.  Form  8308  shall 
contain  a  printed  notice  that  the 
information  on  the  Form  has  been 
supplied  to  the  Internal  Revenue 
Service,  that  the  transferor  is  required  to 
treat  a  portion  of  the  gain  realized  from 
the  section  751  (a)  exchange  as  ordinary 
income,  and  that  the  transferor  in  a 
section  751  (a)  exchange  is  required 
under  §  1.751-1  (a)  (3)  to  attach  a 
statement  relating  to  the  exchange  to  his 
or  her  income  tax  return  for  the  taxable 
year  in  which  the  exchange  occurred. 
The  partnership  return  on  Form  8308  is 
to  be  filed  as  an  attachment  to  the 
partnership's  Form  1065  for  its  taxable 
year  in  which  the  calendar  year  in 
which  the  section  751  (a)  exchange 
occurred  ends. 

Under  section  6050K  (b)  and  the 
temporary  regulations  all  partnerships 
that  are  required  to  file  retiuns  under 
section  6050K  (a)  must  furnish  a 
statement  to  each  person  whose  name 
appears  on  the  partnership's  Form  8308 
showing  the  name  and  address  of  the 
partnership  in  addition  to  the 
information  showm  on  the  Form  8308 
with  respect  to  that  person.  A  copy  of 
Form  8308  is  to  be  used  as  the 
statement.  The  statement  must  be 
furnished  on  or  before  Januaiy  31 
following  the  calendar  year  in  which  the 
section  751  (a)  exchange  occurred  (or,  if 
later,  30  days  after  the  partnership  has 
notice  of  the  exchange).  Thus,  under  the 
statute  the  partnership  must  generally 
prepare  Form  8308  prior  to  the  time  it 
must  be  filed  so  as  to  allow  the  timely 
furnishing  of  statements  to  the 
transferor  and  transferee. 

Section  6050K  (c)(1)  and  the 
temporary  regulations  require  the 
transferor  of  a  partnership  interest  in  a 
section  751  (a)  exchange  to  notify  the 
partnership  of  the  exchange,  in  writing, 
on  or  before  the  thirtieth  day  after  the 
date  of  the  exchange  (or,  if  eariier, 
January  IS  of  the  calendar  year 
following  the  calendar  year  in  which  the 
exchange  occurred).  The  written 
notification  from  the  transferor  must 
include  the  names  and  addresses  of  the 
transferor  and  transferee,  the  date  of  the 
exchange,  and  the  taxpayer 
identification  numbers  of  the  transferor 
and,  if  known,  of  the  transferee. 

Under  section  6050K  (c)  (2)  and  the 
temporary  regulations  the  partnership  is 
not  required  to  file  a  return  or  furnish 
statements  under  section  6050K  until  the 
partnership  has  notice  of  the  section  751 
(a)  exchange.  Section  1.6050K-1T  (e) 
clarifies  that  a  partnership  has  notice  of 
a  section  751  (a)  exchange  when  either 
(1)  the  partnership  receives  the  written 
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notincation  from  the  transferor  required 
under  section  6050K  (c)(  (1),  or  (2)  the 
partnership  has  knowledge  that  there 
has  been  a  transfer  of  a  partnership 
interest  at  a  time  when  the  [>artnership 
had  any  section  751  property.  However, 
no  return  or  statements  are  required 
under  section  6050K  if  the  transfer  was 
not  a  section  751  (a)  exchange  [e.g..  a 
transfer  which  in  its  entirety  constitutes 
a  gift  for  federal  income  tax  purposes). 
A  piirtnership  may  rely  on  a  written 
statement  from  the  transferor  that  the 
transfer  was  not  a  section  751  (a) 
exchange  in  the  absence  of  knowledge 
to  the  contrary.  Under  the  temporary 
regulations  the  partnership  is  generally 
not  required  to  value  property. 
However,  in  certain  circumstances  a 
partnership  may  not  be  able  to 
determine  whether  it  had  any  section 
751  property  on  the  dale  of  a  transfer  of 
a  partnership  interest  without 
determining  the  value  of  such  property. 
In  such  cases,  partnerships  that  do  not 
wish  to  make  such  a  valuation  may  file 
Form  8308  in  order  to  avoid  the  risk  of 
incurring  a  penalty  under  section  6652 
(a). 

Regulatory  Flexibility  Act;  Executive 
Order  12291;  Paperwork  Reduction  Act 
of  1980 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C  553  (b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  Regulatory 
Impact  Analysis  is  therefore  not 
required.  The  reporting  requirements 
added  by  this  document  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  The  reporting 
requfrements  have  been  approved  by 
OMB. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Robert  E.  Shaw 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matters  of 
substance  and  style. 


List  of  Subjects 

26  CFR  t.eOOl-1— 1.6109-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 

28  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  and  Part 
602  are  amended  as  follows: 

PART  1— (AMENDED) 

Income  Tax  Regulations 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
1.6050K-1T  also  issued  under  26  U.S.C 
60S0K. 

Par.  2.  A  new  §  1.6050K-1T  is  added 
immediately  after  §  I.BOSOJ-IT  to  read 
as  follows: 

§  1.6050K-1T  Returns  relating  to  sales  or 
eachanges  of  certain  partnership  interests. 
(Temporary) 

(a)  Partnership  return  required.  (1) 
Except  as  provided  in  paragraph  (a)  (2] 
of  this  section,  a  partnership  shall  make 
a  separate  return  on  Form  8308  with 
respect  to  each  section  751  (a]  exchange 
of  an  interest  in  such  partnership  which 
occurs  after  December  31, 1984.  The 
term  "section  751  (a)  exchange"  means 
any  sale  or  exchange  of  a  partnership 
interest  (or  portion  thereof)  in  which  any 
portion  of  any  money  or  other  property 
received  by  a  transferor  partner  in 
exchange  for  all  or  a  part  of  his  or  her 
interest  in  the  partnership  is  attributable 
to  section  751  property.  The  term  does 
not  include  a  distribution  which  is 
treated  as  a  sale  or  exchange  between 
the  distributee  and  the  partnership 
under  section  751  (b).  For  purposes  of 
this  section,  the  term  "section  751 
property"  means  unrealized  receivables, 
as  defined  in  section  751  (c),  and 
inventory  items  which  have  appreciated 
substantially  in  value  ("substantially 
appreciated  inventory  items"),  as 
defined  in  section  751  (d).  A  partnership 
that  is  in  doubt  as  to  whether 
partnership  property  constitutes  section 
751  property  to  any  extent  or  as  to 
whether  a  transfer  of  a  partnership 
interest  constitutes  a  section  751  (a) 
exchange  may  file  Form  8308  in  order  to 
avoid  the  risk  of  incurring  a  penalty 
under  section  6652  (a).  The  penalty 
under  section  6652  (a)  will  generally 
apply,  however,  to  partnerships  that  do 
not  file  Form  8308  where  in  fact  a 
section  751  (a)  exchange  occurred. 


except  as  provided  in  paragraph  (e)  of 
this  section. 

(2)  The  CommissicHier  may  authorize 
the  use.  at  the  option  of  the  partnership, 
of  a  single  document  which  includes  all 
of  the  partnership's  returns  for  a 
calendar  year  in  the  case  of  partnerships 
required  under  paragraph  (a)  (1)  of  this 
section  to  make  25  or  more  returns  on 
Form  8308  for  any  calendar  year.  In 
addition,  the  Commissioner  may 
authorize  the  use  for  this  purpose,  also 
at  the  option  of  such  a  partnership,  of  a 
composite  document  These 
authorizations  shall  be  subject  to  such 
conditions,  limitations,  and  special  rules 
governing  the  preparation,  execution, 
filing,  and  correction  thereof  as  the 
Commissioner  may  deem  appropriate. 
Such  composite  document  shall  consist 
of  a  form  prescribed  by  the 
Commissioner  and  an  attachment  or 
attachments  of  magnetic  tape  or  other 
approved  media.  To  the  extent  that  the 
use  of  a  single  or  composite  document 
has  been  authorized  by  the 
Commissioner,  references  in  this  section 
to  Form  8306  shall  be  deemed  to  refer 
also  to  retiums  included  in  a  single  or 
composite  document  under  this 
paragraph  (a)  (2).  Any  single  or 
composite  document  so  authorized  shall 
include  the  information  required  to  be 
provided  on  Form  8308  under  paragraph 
(b)  of  this  section  with  respect  to  each 
section  751  (a)  exchange. 

(b)  Contents  of  return.  The  return  on 
Form  8308  shall  include  the  following 
information: 

(1)  The  names,  addresses,  and 
taxpayer  identification  numbers  of  the 
transferee  and  transferor  in  the 
exchange  and  of  the  partnership  filing 
the  return; 

(2)  The  date  of  the  exchange;  and 

(3)  Such  other  information  as  may  bf 
required  by  Form  8308  or  its 
instructions. 

(c)  Statement  to  be  furnished  to 
transferor  and  transferee.  Every 
partnership  making  a  return  under 
paragraph  (a)  of  this  section  must 
fumish  to  each  person  whose  name  is 
set  forth  in  such  return  a  written 
statement  on  or  before  January  31  of  the 
calendar  year  following  the  calendar 
year  in  which  the  section  751(a) 
exchange  occurred  to  which  the  return 
under  paragraph  (a)  relates  (or.  if  later, 
30  days  after  the  partnership  is  notified 
of  the  exchange  as  defined  in  paragraph 
(e)  of  this  section).  The  partnership  shall 
use  a  copy  of  the  completed  Form  8308 
as  a  statement  unless  the  Form  8308 
contains  information  with  respect  to 
more  than  one  section  751(a}  exchange 
(see  paragraph  (a)(2)  of  this  section).  If 
the  partnership  does  not  use  a  copy  of 
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Form  8308  as  a  statement,  the  statement 
shall  include  the  information  required  to 
be  shown  on  Form  8308  with  respect  to 
the  section  751(a)  exchange  to  which  the 
person  to  whom  the  statement  is 
furnished  is  a  party,  as  well  as  the 
printed  notice  on  Form  8308  with  respect 
to  the  facts  that  the  information  shown 
on  the  statement  has  been  supplied  to 
the  Internal  Revenue  Service,  Uiat  a 
transferor  of  a  partnership  interest  in  a 
sale  or  exchange  described  in  section 
751(a)  of  the  Internal  Revenue  Code  is 
required  to  treat  a  portion  of  any  gain  or 
loss  resulting  from  the  sale  or  exchange 
as  ordinary  income  or  loss,  and  that  the 
transferor  in  a  section  751(a)  sale  or 
exchange  is  required  under  paragraph 
(a)(3)  of  S  1.751-1  to  attach  a  statement 
relating  to  the  sale  or  exchange  to  his  or 
her  income  tax  return  for  the  taxable 
year  in  which  the  sale  or  exchange 
occurred. 

(d)  Requirement  that  transferor  notify 
partnership.  The  transferor  of  any 
partnership  interest  in  a  section  751(a) 
exchange  shall  notify  the  partnership  of 
such  exchange  in  writing  within  30  days 
of  the  exchange,  (or,  if  earlier,  January 
15  of  the  calendar  year  following  the 
calendar  year  in  which  the  exchange 
occurred).  The  written  notification  from 
the  transferor  shall  include  the  following 
information: 

(1)  The  names  and  addresses  of  the 
transferor  and  transferee  in  the  section 
751(a)  exchange; 

(2)  The  taxpayer  identification 
numbers  of  the  transferor  and,  if  known, 
of  the  transferee;  and 

(3)  The  date  of  the  exchange. 
Any  transferor  who  notified  a 

partnership  under  section  6050K(c)(l) 
prior  to  January  22, 1986  by  a 
notification  that  does  not  meet  the 
requirements  of  this  paragraph  (d)  shall 
furnish  such  partnership  with  the 
written  notification  described  in  this 
paragraph  (d)  on  or  before  February  21, 
1986. 

(e)  Partnership  not  required  to  make  a 
return  or  furnish  statements  under  this 
section  until  it  has  notice  of  the 
exchange.  A  partnership  shall  not  be 
required  to  make  a  return  or  furnish 
statements  under  this  section  with 
respect  to  any  section  751(a)  exchange 
until  it  has  been  notiHed  of  the 
exchange.  For  purposes  of  section  6050K 
(c)  (2)  and  this  section  a  partnership  is 
notified  of  a  section  751(a)  exchange 
when  either: 

(1)  The  partnership  receives  the 
written  notiflcation  from  the  transferor 
required  by  paragraph  (d)  of  this 
section;  or 

(2)  The  partnership  has  knowledge 
thatlhere  has  been  a  transfer  of  a 
partnership  interest  or  any  portion 


thereof,  and,  at  the  time  of  the  transfer, 
the  partnership  had  any  section  751 
property.  However,  no  return  or 
statements  are  required  under  section 
6050K  if  die  transfer  was  not  a  section 
751(a)  exchange  [e.g.,  a  transfer  which  in 
its  entirety  constitutes  a  gift  for  federal 
income  tax  purposes).  For  purposes  of 
this  paragraph  (e)(2]i,  the  partnership 
may  rely  on  a  written  statement  from 
the  transferor  that  the  transfer  was  not  a 
section  751(a)  exchange  in  the  absence 
of  knowledge  to  the  contrary.  For  rules 
applicable  where  the  partnership  is  in 
doubt  as  to  whether  partnership 
property  constitutes  section  751  property 
to  any  extent  or  as  to  whether  a  transfer 
of  a  partnership  interest  constitutes  a 
section  751(a)  exchange,  see  paragraph 
(a)(1)  of  this  section. 

(f)  Partnership  return  is  to  be  attached 
to  Form  1065.  AJiy  partnership  return  on 
Form  8308  required  under  this  section 
shall  be  filed  as  an  attachment  to  the 
partnership's  Form  1065  for  its  taxable 
year  in  which  the  calendar  year  in 
which  the  section  751(^)  exchange 
occurred  ends  and  shall  be  filed  at  the 
time  (determined  with  regard  to  any 
extension  of  time  for  filing)  and  place 
prescribed  for  filing  of  the  partnership's 
Form  1065  for  that  taxable  year  (see 
paragraph  (e)  of  S  1.6031-1  for  the  time 
and  place  for  filing  Form  1065). 
However,  if  a  partnership  is  notified  of 
an  exchange  (as  defined  in  paragraph 
(e)  of  this  section)  after  the  partnership 
has  filed  Form  1065  for  the  taxable  year 
for  which  the  exchange  should  have 
been  reported.  Form  8308  shall  be  filed 
by  amending  the  partnership's  Form 
1065  for  that  taxable  year  and  filing  the 
amended  Form  1065  with  the  Form  8308 
attached  on  or  before  the  thirtieth  day 
after  the  partnership  is  notified  of  the 
exchange. 

(g)  Penalties.  For  penalties  for  failure 
of: 

(1)  Transferors  to  furnish  the 
notification  required  by  paragraph  (d)  of 
this  section  see  section  6678(c); 

(2)  Partnerships  to  furnish  any 
statement  required  under  paragraph  (c) 
of  this  section  see  section  6678(a);  and 

(3)  Partnerships  to  file  the  return  on 
Form  8306  as  required  by  paragraph  (a) 
of  this  section  see  section  6652  (a)  (1) 
and  (3) 

PART  602— {AMENDED] 

OMB  Control  Numbers  Under  the 
Paperwork  Reduction  Act 

Par.  3.— The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 


§602.101    (AmwHtod] 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
the  table  "1.60S0K-1T  .  .  .  1545-0941." 


There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  "Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
tide  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 
Roacoe  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  December  12. 1985. 
Ronald  A.  Peailman. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  85-30323  Filed  12-20-85: 8:45  am) 

BILUNQ  COOC  4a3».«1-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 
IDoD  6010>-R,  AiiKft.  No.  34] 


Civilian  Health  and 
of  ttM  Unifonned  Sfvicea 
(CHAMPUS);  Federal  Medical  Care 
Recovery  Act,  Chapter  IX 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  amendment  revises  the 
CHAMPUS  Regulations,  DoD  6010.8-11. 

by  consolidating  all  federal  claims 
provisions  arising  under  the  operation  of 
CHAMPUS  into  two  chapters.  When 
originally  published  as  a  proposed  rule 
on  October  7, 1983,  this  amendment  was 
proposed  to  be  contained  in  only  one 
chapter,  a  revised  Chapter  IX  of  the 
Regulation.  However,  based  upon  a 
number  of  comments  received,  we 
believe  clarity  will  be  served  by 
separating  our  original  proposed  rule 
into  two  new  chapters.  Chapters  XI  and 
XII.  Chapter  IX  will  be  reserved  for 
future  use.  This  amendment  reflects 
changes  mandated  by  the  Debt 
Collection  Act  of  1982  and  recent 
amendments  to  the  Federal  Claims 
Collection  Standards  issued  jointly  by 
the  Department  of  Justice  and  the 
General  Accounting  Office.  Federal 
claims  arise  when  the  government  has  a 
right  to  recover  money  or  property  from 
an  indiviudal,  partnership,  association, 
corporation,  governmental  body  or  other 
legal  entity,  foreign  or  domestic  except 
an  instrumentality  of  the  United  States. 
This  amendment  clarifies  the  specific 


'IHPSSS'lWf 


52316       Federal  Register  /  Vol.  50.  No.  246  /  Monday.  December  23.  1985  I-  Rules  and  Regulations 


procedures  and  criteria  uses  in  the 
assertion,  collection  or  compromise  of 
federal  claims  and  the  suspension  or 
termination  of  collection  action  on  such 
claims  arising  under  the  operation  of 
CHAMPUS.  Chapter  XI  deals  with 
claims  in  favor  of  the  United  States 
arising  under  the  Federal  Claims 
Collection  Act  (recoupment  claims). 
Chapter  XII  deals  with  claims  in  favor  of 
the  United  States  arising  under  the 
Federal  Medicare  Recovery  Act.  When 
appropriate,  these  provisions  would 
avoid  the  expense  or  court  proceedings 
for  both  the  government  and  the  debtor. 
These  provisions  also  will  reduce 
administrative  handling,  provide  greater 
flexibility  to  recovery  efforts,  and  aid  in 
the  timely  settlement  of  outstanding 
federal  claims.  This  change  will 
facilitate  the  use  of  the  Regulation  by 
CHAMPUS  fiscal  intermediaries, 
Uniformed  Service  claims  officers  and 
by  the  general  public. 

DATE:  This  amendment  will  become 
effective  January  22, 1986.  The 
implementation  of  portions  of  the 
regulation  dealing  with  the  liability 
questionnaire  will  depend  upon  the 
availability  of  that  form.  OMB  has 
approved  the  form  and  supplies  should 
be  available  to  CHAMPUS  fiscal 
intermediaries  by  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L.  Shepherd.  Assistant  General 
Counsel,  OCHAMPUS.  Aurora, 
Colorado  80045.  telephone  (303)  361- 
8506 

Tariq  Shahid,  Policy  Banch, 
OCHAMPUS,  Aurora.  Colorado  80045. 
telephone  (303)  361-3587 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  77-7834,  appearing  in  the  Federal 
Register  on  April  4, 1977,  (42  FR  17972), 
the  Office  of  the  Secretary  of  Defense 
published  its  regulation,  DoD  6010.8-R, 
"Civilian  Health  and  Medical  Program 
of  the  Uniform  Services  (CHAMPUS)." 
as  Part  199  of  this  title.  As  originally 
published,  §  199.15  addressed  only 
claims  collection  activities  under  the 
CHAMPUS  for  third-party  liability 
claims  arising  under  the  Federal  Medical 
Care  Recovery  Act.  Claims  activity 
under  other  statutory  or  contractual 
grounds  arising  under  the  operation  of 
CHAMPUS  were  addressed  only  in  the 
most  general  terms  in  other  Sections  of 
the  regulation. 

In  FR  Doc.  83-27322,  appearing  in  the 
Federal  Register  on  October  7. 1983  (48 
FR  457691).  the  Office  of  the  Secretary  of 
defense  published  comment  a  proposed 
amendment  revising  Chapter  IX  of  the 
CHAMPUS  Regulation,  DoD  6010.8-R. 
The  revision  was  generated  by  a  desire 
to  consolidate  all  federal  claims 


provisiuua  arising  uadcr  the  operation  of 
CHAMPUS  where  the  government  has  a 
right  to  recover  money  or  property  from 
an  individual,  a  business  entity,  another 
government  body  or  other  legal  entity.  It 
was  also  deemed  desirable  to  include 
greater  detail  in  the  regulation  with 
respect  to  claims  collection  procedures 
than  had  been  available  previously.  This 
was  intended  to  facilitate  the  use  of  the 
regulation  by  CHAMPUS  fiscal 
intermediaries.  Uniformed  Service 
claims  officers  and  by  the  general 
public.  Public  comments  were  to  have 
been  submitted  by  November  7, 1983. 

We  received  comments  on  the 
proposed  amendments  from  several 
government  agencies,  including  all  of  the 
Uniformed  Services,  the  Veterans 
Admini8tration,and  the  Department  of 
Health  and  Human  Services.  We 
express  our  appreciation  to  all  the 
commenters  for  the  time  they  took^in 
providing  their  comments.  We  envision 
the  likelihood  of  frequent  amendments 
to  these  provisions,  and  we  encourage 
additional  comments  from  any 
interested  party.  It  is  because  of  the 
comments  received  that  we  have 
determined  to  divide  this  revision  into 
two  parts  published  herein  as  §§  199.17 
and  199.18.  Section  199.15  has  been 
revised  for  future  use. 

Comments 

Most  of  the  commenters  felt  that  the 
delegations  of  authority  to  the  Director, 
OCHAMPUS,  under  the  Federal  Claims 
Collection  Act  (FCCA)  and  to  the 
Uniformed  Services  under  the  Federal 
Medical  Care  Recovery  Act  (FMCRA) 
were  not  sufficiently  clear.  There  was 
particular  concern  that  the  relative  roles 
of  the  Director  and  the  Services  under 
the  FMCRA  were  not  sufficiently 
delineated.  Accordingly,  changes  have 
been  made  which  make  it  clear  that 
once  a  potential  FMCRA  claim  is 
identified,  the  Uniformed  Services  have 
the  sole  responsibility  for  that  claim. 

Concern  was  also  expressed  that  the 
provisions  of  the  regulation  which 
outline  the  government's  authority  to 
compromise  or  waive  claims  arising 
under  the  FMCRA  unnecessarily 
duplicate  and  could  possibly  conflict 
with  the  existing  Service  regulations  on 
this  subject.  While  these  provisions 
have  been  retained  to  provide 
information  to  users  who  may  not  have 
ready  access  to  the  Service  regulations, 
language  has  been  added  to  clarify  that 
these  provisions  are  informational  only. 

A  couple  of  the  commenters  objected 
to  the  provisions  of  §  199.15(j)(5)(ii) 
which  require  a  Uniformed  Service  to 
reimburse  CHAMPUS  where  payments 
have  been  made  to  ineligible  persons 
holding  inaccurate  or  outdated 


identification  cards.  These  provisions 
were  a  part  of  the  regulation  since  its 
initial  promulgation  in  1977,  and  were 
being  moved  to  a  new  location  in  the 
regulation  as  a  part  of  the  consolidation 
process  described  above.  However,  the 
portion  requiring  reimbursement  by  a 
Uniformed  Service  has  been  deleted. 
Under  the  current  accounting 
procedures,  such  reimbursement  funds 
are  deposited  to  the  general  treasury 
making  the  reimbursement  of  no  real 
benefit  to  CHAMPUS.  However,  should 
the  accounting  procedure  change  to 
allow  such  refunds  to  benefit 
CHAMPUS,  we  will  consider  reinstating 
this  requirement. 

One  commenter  suggested  that  more 
detail  be  provided  concerning  the 
procedures  to  be  followed  in  dealing 
with  no-fault  statutes,  medical  payments 
insurance  coverage,  uninsured  motorist 
coverage,  and  worker's  compensatior 
We  recognize  that  tlrfse  are  apeSswhich 
are  evolving  and  choQ^ing,  £vnd  in  which 
there  may  be  a  need  foremitual 
clarification.  However,  because  of  the 
relative  unsettled  nature  of  these  areas, 
we  have  determined  not  to  expand 
substantially  on  the  proposed  rule  at 
this  time.  Rather,  we  have  made  an 
editorial  clarification  by  moving  the 
paragraphs  dealing  with  these  matters 
from  the  Medical  Care  Recovery  Act 
provisions  to  other  provisions  of  the 
§  199.18.  In  addition,  we  have  added  to 
§  199.18  a  new  provision  dealing  with 
"mixed  claims"  (i.e.,  those  in  which  a 
potential  for  recovery  under  both  the 
FMCRA  or  the  FCCA  may  exist.)  It  is 
hoped  that  these  measures  will  provide 
sufficient  clarification  for  present 
operations  to  continue.  Obviously,  this 
is  an  area  in  which  we  expect  future 
amendments  to  be  helpful  and 
necessary  as  clarifications  in  the  law 
are  realized  and  the  concerned  agencies 
gain  experience  in  dealing  with  these 
difficult  areas. 

All  of  the  Services  expressed  great 
concern  with  the  reporting  requirements 
imposed  by  §  199.18(e)(6)(ii).  Each 
expressed  a  present  inability  to  comply 
with  this  requirement  and  recommended 
that  it  be  deleted.  However,  we  deem 
the  information  required  in  these  reports 
to  be  essential  to  the  efficient 
administratiffli  of  the  CHAMPUS 
Medical  Care  Recovery  Act  program. 
For  this  reason,  we  have  chosen  to  delay 
implementation  of  this  reporting 
requirement  for  a  reasonable  time  (not 
to  exceed  three  years)  to  allow  the 
Services  to  develop  the  capability  of 
providing  the  required  information. 

The  Veterans'  Administration 
commented  that  the  proposed 
amendment  deals  exclusively  with  the 


BEST  COPY  AVAILABLE 


5. 


Federal  Register  /  Vol.  50.  No.  246  /  Monday.  December  23.  1985  /  Rules  and  Regulations       52317 


procedures  and  criteria  followed  by 
"responsible  claims  asserting  authority" 
in  the  collection  or  settlement  of  federal 
claims  arising  under  the  operation  of 
CHAMPUS.  They  stated  that  because 
the  VA  is  not  identified  as  a 
"responsible  claims  asserting  authority," 
the  proposed  amendment  is  not 
applicable  to  claims  arising  under  the 
CHAMPVA  and  has  no  impact  on  it.  By 
law.  CHAMPVA  provides  medical  care 
"in  the  same  or  similar  manner  and 
subject  to  the  same  or  similar 
limitations"  as  that  provided  under 
CHAMPUS.  Thus,  unless  specifically 
exempted  by  law  (as  are  certain 
eligibility  requirements  and  the  Program 
for  the  Handicapped)  all  of  DoD  6010.8- 
R  including  Chapters  XI  and  XII,  applies 
to  CHAMPVA  claims.  This  fact  was 
recognized  in  the  Memorandum  of 
Understanding  entered  into  between 
DoD  and  VA.  That  Memorandum  of 
Understanding  specifically  delegates 
authority  to  the  Secretary  of  Defense  to 
take  administrative  action  on  federal 
claims  arising  under  the  Federal  Claims 
Collection  Act.  Based  upon  the  foregoing 
analysis,  we  believe  that  the  VA 
comment  was  in  error  to  the  extent  that 
the  provisions  of  the  regulation  which 
govern  CHAMPUS  are  made  applicable 
to  CHAMPVA  claims  under  the 
Memorandum  of  Understanding. 

The  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701  et  seq.)  authorizes 
the  Secretary  of  Defense,  under 
regulations  issued  by  him,  to 
compromise,  or  to  suspend  or  terminate 
collection  activities  on  certain  claims 
under  the  programs  of  the  Department. 
The  claim  must  not  exceed  $^.000, 
exclusive  of  interest,  and  there  must  be 
no  indications  of  fraud  in  cormection 
with  the  claim.  CHAMPUS  fiscal 
intermediaries  are  required  to  collect 
erroneous  payments  made  to 
beneficiaries,  providers,  physicians  and  • 
other  suppliers  of  services  by  requesting 
refunds  and,  if  necessary,  offsetting  such 
erroneous  payments  against  current 
payments  due  or  against  future  claims 
when  possible.  However,  attempts  to 
recover  these  erroneous  payments  are 
sometimes  more  time  consuming  and 
costly  than  is  justified  by  the 
circumstances.  Section  199.17  specifies 
an  alternative  to  costly  and  time 
consuming  collection  activities  and 
referrals  to  other  government  agencies 
for  additional  collection  efforts.  It 
allows  the  Director.  OCHAMPUS,  or  a 
designee,  under  authority  delegated  by 
the  Secretary  to  negotiate  a  compromise 
settlement,  or  to  suspend  or  terminate 
collection  activities  when  this  is  in  the 
government's  best  interest.  When 
appropriate,  compromise,  suspension,  or 


termination  will  avoid  the  expense  of 
court  proceedings  for  both  the 
government  and  the  debtor.  These 
provisions  also  will  reduce 
administrative  handhn^.  provide  greater 
flexibility  to  recovery  efforts,  and  aid  in 
the  timely  settlement  of  outstanding 
federal  claims. 

These  §§  199.17  and  199.18  include  the 
following  major  provisions: 

•  Procedures  for  the  collection  by 
recoupment  or  offset  of  erroneous 
CHAMPUS  payments  are  specified. 
These  provisions  are  promulgated  under 
the  authority  of  the  Federal  Claims 
Collection  Act  of  1966  (as  amended). 
Erroneous  CHAMPUS  payments  can 
arise  as  the  result  of  mathematical 
errors,  payments  for  care  provided  to 
ineligible  persons,  payments  for  care 
which  is  not  an  authorized  benefit  and 
payments  for  duplicate  claims  and  other 
similar  circumstances.  The  first  and 
preferred  method  of  effecting 
recoupment  of  these  claims  is  through  a 
voluntary  refund  in  response  to  a 
written  request  or  demand  for  payment. 
Failing  this,  collection  can  be  effected, 
in  appropriate  cases,  by  offset  against 
other  monies  owed  by  the  United  States 
to  the  debtor  and  ultimately  by  referral 
to  appropriate  federal  agencies  for  legal 
action. 

•  The  regulation  recognizes  that 
circumstances  may  arise  when  claims 
other  than  those  arising  under  the 
Federal  Medical  Care  Recovery  Act  or 
from  erroneous  CHAMPUS  payments 
will  be  asserted.  Examples  of  these 
include  property  damage  claims, 
worker's  compensation  claims,  and 
insurance  claims.  The  general 
responsibiUty  for  the  identification  and 
initial  investigation  of  such  claims  is 
vested  in  CHAMPUS  fiscal 
intermediaries.  The  responsbihty  for  the 
evaluation  and  assertion  of  these  claims 

,  is  vested  in  the  responsible  government 
agency. 

•  Standards  for  the  compromise  or 
the  suspension  or  termination  of 
collection  action  for,  claims  arising  under 
the  FCC  A  that  do  not  exceed  $20,000  are 
established.  Such  compromises, 
suspensions,  or  terminations  are  based 
principally  on  an  evaluation  of  the 
debtor's  ability  to  pay  the  full  amount  of 
the  claim  within  a  reasonable  time  or  a 
determination  that  the  cost  of  collection 
action  or  litigation  will  exceed  the  likely 
amount  of  recovery  (termination),  or 
woidd  not  justify  enforced  collection  of 
the  full  amount  (compromise).  The 
factors  that  the  Director.  OCHAMPUS. 
or  a  designee,  considers  in  determining 
the  government's  inability  to  enforce 
collection  of  the  entire  claim  include  the 
debtor's  age.  health,  assets,  present  and 


potential  income  and  possible 
concealment  or  improper  transfer  of 
assets.  If  the  debtor  is  deceased,  the 
available  assets  of  the  estate  will  be 
considered  taking  into  account  any  liens 
or  superior  claims.  These  provisions 
conform  with  the  Federal  Claims 
Collection  Standards  issued  jointly  by 
the  Attorney  General  and  Comptroller 
General  of  the  United  States  under  the 
Federal  Claims  Collection  Act  These 
joint  standards  are  codified  at  4  CFR 
Parts  101-105. 

•  Procedures  for  the  assertion  of 
claims  arising  under  the  Federal  Medical 
Care  Recovery  Act  (FMCRA)  are  set  out 
This  statute  allows  the  United  States  to 
recover  the  reasonable  value  of  medical 
care  it  pays  for  or  provides  to  a  person 
injured  or  suffering  a  disease  under 
circumstances  creating  tort  liability  in  a 
third  party  to  pay  damages  for  that  care. 
Responsibilitj'  for  effecting  recoveries 
under  that  statute  is  vested  in  the 
Uniformed  Services.  Such  claims  are  to 
be  initiaUy  identified  by  CHAMPUS 
fiscal  intermediaries  and  referred  by 
them  to  responsible  legal  offices  of  the 
Uniformed  Services  for  assertion  and 
collection.  A  claim  in  excess  of  $40,000 
may  be  compromised,  settled,  waived  or 
released  only  with  the  prior  approval  of 
the  Department  of  Justice. 

•  The  obligations  of  persons  receiving 
medical  care  under  CHAMPUS  where 
potential  third-party  liabiUty  under  the 
FMCRA  exists  are  specified. 

•  The  conditions  for  settlement  and 
waiver  of  FMCRA  claims  are  oattined. 
The  authority  for  the  settlement  and 
waiver  of  FMCRA  claims  arising  under 
CHAMPUS  is  vested  in  the  Uaifonned 
Services. 

•  Specific  reporting  requirements 
concerning  the  number  of  claims 
referred  for  collection  and  the  dollar 
amounts  collected  under  the  FMCRA  are 
established. 

•  Actions  taken  under  these  Sections 
are  not  initial  determinations  for  the 
purpose  of  invoking  the  appeals 
procedxu'e  set  out  in  S  199.16  of  the 
regulation.  The  compromise  of  any  claim 
asserted  under  §  199.17  shall  be  final 
and  conclusive  on  the  debtor  and  the 
United  States  in  the  absence  of  fraud, 
misrepresentation,  or  mutual  mistake  of 
fact.  Failure  of  the  Director. 
OCHAMPUS,  or  a  designee,  or  any 
other  claims-asserting  authority  under 

§  199.17  to  comply  with  any  provision  of 
these  regulations  shall  not  be  available 
as  a  defense  to  any  debtor.  Section 
199.17  does  not  create  a  right  to  have 
any  claim  compromised,  or  collection 
activities  concerning  any  claim 
terminated  or  suspended. 
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•  Conforming  changes  to  other 
sections  of  the  regulation  have  been 
made  to  insure  consistency  with  the 
provisions  of  these  sections. 

Note. — We  have  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It  is  not 
therefore,  a  "major  rule"  under  Executive 
Order  12291.  We  certify  that  this  amendment 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  32  CFR  Part  199 

Health  insurance.  Military  personnel, 
Handicapped. 

PART  199— [AMENDED] 

Accordingly.  32  CFR  Part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1086:  5  U.S.C.  301. 

2.  32  CFR  199.10(a)(8)  is  revised  to 
read  as  follows: 

§  199.10    Basic  program  benefits. 

(a)  *  *  * 

(8)  Double  coverage  and  third  party 
recoveries.  CHAMPUS  claims  involving 
double  coverage  or  the  possibility  that 
the  United  States  can  recover  all  or  part 
of  its  expenses  from  a  third  party,  are 
specifically  subject  to  the  provisions  of 
§  199.14.  "Double  Coverage"  or  §  199.18, 
"Third  Party  Recoveries,"  as 
appropriate. 
***** 

3.  32  CFR  199.13(j)  is  revised  to  read 
as  follows: 

§199.13    Claims  submission,  review  and 
payment 

***** 

(j)  Erroneous  payments  and 
recoupment. — (1)  Erroneous  payments. 
Erroneous  payments  are  expenditures  of 
government  funds  which  are  not 
authorized  by  law  or  regulation.  Such 
payments  are  to  be  recouped  under  the 
provisions  of  §  199.17,  "Overpayments 
Recovery,"  of  this  part. 

(2)  Claims  denials  resulting  from 
clarification  or  change  in  law  or 
regulation.  In  those  instances  where 
claims  review  results  in  a  finding  of 
denial  of  benefits  previously  allowed 
but  currently  denied  due  to  a 
clarification  or  interpretation  of  law  or 
this  regulation,  or  due  to  a  change  in  this 
regulation,  no  recoupment  action  need 
be  taken  to  recovTr  funds  expended 
prior  to  the  effective  date  of  such 
clarification,  interpretation,  or  change. 


§199.15    [Removed] 

4.  32  CFR  199.15  is  removed  and 
reserved. 

5.  32  CFR  199.17  is  added  as  follows: 

§  199.17    Overpayments  Recovery. 

(a)  General.  Actions  to  recover 
overpayments  arise  when  the 
government  has  a  right  to  recover 
money  or  property  from  an  individual, 
partnership,  association,  corporation, 
governmental  body  or  other  legal  entity, 
foreign  or  domestic,  except  an 
instrumentality  of  the  United  States 
because  of  an  erroneous  payment  of 
benefits  under  CHAMPUS.  A  claim 
against  several  joint  debtors  arising 
from  a  single  incident  or  transaction  is 
considered  to  be  one  claim.  It  is  the 
purpose  of  this  section  to  prescribe 
procedures  for  investigation, 
determination,  assertion,  collection, 
compromise,  waiver  and  termination  of 
claims  in  favor  of  the  United  States  for 
erroneous  benefits  payments  arising  out 
of  administration  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services. 

(bj  Authority. — (1)  Federal  statutory 
authority.  The  following  federal  statutes 
provide  the  basic  authority  under  which 
claims  may  be  asserted  pursuant  to  this 
Section. 

(i)  The  Federal  Claims  Collection  Act 
(31  U.S.C.  3701  et  seq.)  ia  a  statute 
enacted  to  avoid  unnecessary  litigation. 
The  Federal  Claims  Collection  Act  was 
substantially  amended  by  the  Debt 
Collection  Act  of  1982,  Pub.  L.  97-365, 
enacted  on  October  25, 1982.  The 
Federal  Claims  Collection  Act  is 
implemented  by  joint  regulations  issued 
by  the  Department  of  Justice  and  the 
General  Accounting  Office,  4  CFR  Parts 
101-105.  Thereunder,  the  heads  of 
federal  agencies  or  their  designees  are 
required  to  attempt  collection  of  all 
claims  of  the  United  States  for  money  or 
property  arising  out  of  the  activities  of 
their  respective  agencies.  These  officials 
may,  with  respect  to  claims  that  do  not 
exceed  $20,000,  exclusive  of  interest, 
and  in  conformity  with  the  standards 
promulgated  in  the  joint  regulations, 
compromise,  suspend,  or  terminate 
collection  action  on  such  claims. 

(2)  Other  authority.  Occasionally, 
federal  claims  may  arise  which  are 
groimded,  at  least  in  part,  in  authority 
other  than  the  federal  status  referenced 
above.  These  include,  but  are  not  limited 
to,  claims  arising  under 

(i)  State  worker's  compensation  laws. 

(ii)  State  hospital  lien  laws. 

(iii)  State  no-fault  automobile  statutes. 

(iv)  Contract  rights  under  terms  of 
insurance  policies. 

(c)  Policy.  The  governmental  policy  of 
avoiding  unnecessary  litigation  in  the 


collection  of  claims  by  the  United  States 
for  money  or  property  necessitates 
aggressive  agency  collection  action.  The 
Director,  OCHAMPUS,  or  a  designee, 
will  insure  that  CHAMPUS  claims 
asserting  personnel  are  adequately 
supported  to  take  timely  and  efifective 
action.  Claims  arising  out  of  any 
incident  which  has  or  probably  will 
generate  a  claim  in  favor  of  the 
government  will  not  be  compromised 
nor  will  collection  action  be  terminated 
by  any  person  not  authorized  to  take 
final  action  on  the  governments's  claim. 
By  the  Act  of  July  18, 1966  (28  U.S.C. 
2415-2418),  Congress  established  a 
statute  of  limitation  applicable  to  the 
government  in  areas  where  previously 
neither  limitations  nor  laches  were 
available  as  a  defense.  Claims  falling 
within  the  provisions  of  this  statute  will 
be  processed  expeditiously  to  the 
Department  of  justice  or  the  General 
Accounting  Office,  as  appropriate, 
without  attempting  administrative 
collection  action  if  such  action  cannot 
be  accomplished  in  sufficient  time  to 
preclude  the  running  of  the  statute  of 
limitations. 

(d)  Appealability.  This  section 
describes  the  procedures  to  be  followed 
in  the  recovery  and  collection  of  federal 
claims  in  favor  of  the  United  States 
arising  from  the  operation  of  the 
CHAMPUS.  Actions  taken  under  this 
Section  are  not  initial  determinations  for 
the  purpose  of  the  appeal  procedures  of 
§  199.16  of  this  regulation.  However,  the 
proper  exercise  of  the  right  to  appeal 
benefit  or  provider  status 
determinations  under  the  procedures  set 
forth  in  §  199.16  may  affect  the 
processing  of  federal  claims  arising 
tmder  this  section.  Those  appeal 
procedures  afford  a  CHAMPUS 
beneficiary  or  participating  provider  an 
opportunity  for  administrative  appellate 
review  in  cases  in  which  benefits  have 
been  denied  and  in  which  there  is  a 
significant  factual  dispute.  For  example, 
a  fiscal  intermediary  may  erroneously 
make  payment  for  services  which  are 
excluded  as  CHAMPUS  benefits 
because  they  are  determined  to  be  not 
medically  necessary.  In  that  event 
recoupment  action  will  be  initiated  by 
the  fiscal  intermediary  at  the  same  time 
the  fiscal  intermediary  will  offer  an 
administrative  appeal  as  provided  in 
§  199.16  of  this  regulation  on  the  medical 
necessity  issue  raised  by  the  adverse 
benefit  determination.  The  recoupment 
action  and  the  administrative  appeal  are 
separate  actions.  However,  in  an 
appropriate  ease,  the  pendency  of  the 
appeal  may  provide  a  basis  for  the 
suspension  of  collection  in  the 
recoupment.  Obviously,  if  the  appeal  is 


Federal  Register  /  Vol.  50,  No.  246  /  Monday,  December  23,  1985  /  Rules  and  Regulations       52319 


resolved  entirely  in  favor  of  the 
appealing  party,  that  would  provide  a 
basis  for  the  termination  of  collection 
action  in  the  recoupment  case. 

(e)  Delegation.  Subject  to  the 
limitations  imposed  by  law  or  contained 
in  this  section,  the  authority  to  assert, 
settle,  compromise  or  to  suspend  or 
terminate  collection  action  on  claims 
arising  under  the  Federal  Claims 
Collection  Act  has  been  delegated  to  the 
Director,  OCHAMPUS,  or  a  designee. 

(f)  Recoupment  of  Erroneous 
Payments.— {1)  Erroneous  payments. 
Erroneous-payments  are  expenditures  of 
government  funds  which  are  not 
authorized  by  law  or  regulation. 
Examples  which  are  sometimes 
encounted  in  the  administration  of  the 
CHAMPUS  include  mathematical  errors, 
payment  for  care  provided  to  an 
ineligible  person,  payment  for  care 
which  is  not  an  authorized  benefit, 
payment  for  duplicate  claims,  inaccurate 
application  of  the  deductible  or  co- 
payment,  or  payment  for  services  which 
were  not  medically  necessary.  Claims  in 
favor  of  the  government  arising  as  the 
result  of  the  filing  of  false  CHAMPUS 
claims  or  other  fraud  fall  under  the 
direct  cognizance  of  the  Department  of 
Justice.  Consequently,  the  procedures  in 
this  section  apply  to  such  claims  only 
when  specifically  authorized  or  directed 
by  the  Department  of  Justice.  (See  32 
CFR  101.3.) 

(2)  Scope,  (i)  This  section  and  the 
sections  following  contain  requirements 
and  procedures  for  the  assertion, 
collection  or  compromise  of.  and  the 
suspension  or  termination  of  collection 
action  on  claims  for  erroneous  payments 
against  a  sponsor,  beneficiary,  provider, 
physician  or  other  supplier  of  services 
under  the  CHAMPUS.  These  provisions 
are  adopted  pursuant  to  the  Federal 
Claims  Collection  Act  (31  U.S.C.  3701  et 
seq..  as  amended  by  the  Debt  Collection 
Act  of  1982.  Pub.  L.  97-365),  which 
requires  each  agency  of  the  U.S. 
Government  (pursuant  to  regulations 
jointly  promulgated  by  the  Attorney 
General  and  the  Comptroller  General)  to 
attempt  collection  of  federal  claims  in 
favor  of  the  United  States  arising  out  of 
the  activities  of  the  agency,  and  5  U.S.C. 
5514.  which  provides  for  installment 
deduction  for  indebtedness  of  the 
United  States,  implemented  by 
regulations  issued  by  the  Office  of 
Personnel  Management,  5  CFR  Part  550. 
and  the  Department  of  Defense.  32  CFR 
Part  90.  This  section  also  includes 
government-wide  collections  by  salary 
offset  under  5  U.S.C.  5514. 

(ii)  As  used  herein,  "debtor"  means  a 
sponsor,  beneficiary,  provider, 
physician,  other  supplier  of  services  or 
supplies,  or  any  other  person  who  has 


for  any  reason  been  erroneously  paid 
under  the  CHAMPUS.  It  includes  an 
individual,  partnership,  corporation, 
professional  corporation  or  association, 
estate,  trust  or  any  other  legal  entity. 

(iii)  As  used  herein,  a  debt  is 
considered  "delinquent"  if  it  has  not 
been  paid  by  the  date  specified  in  the 
initial  demand  for  payment  (i.e.,  the 
initial  written  notification)  or  applicable 
contractual  agreement,  unless  other 
satisfactory  payment  arrangements  have 
been  made  by  that  date.  A  debt  is  also 
considered  delinquent  if  at  any  time 
after  entering  into  a  repayment 
agreement,  the  debtor  fails  to  satisfy 
any  obligations  under  that  agreement. 

{3)  Other  health  insurance  claims. 
Claims  arising  from  erroneous 
CHAMPUS  payments  in  situations 
where  the  beneficiary  has  entitlement  to 
insurance,  medical  service,  health  and 
medical  plan,  or  other  government 
program,  except  in  the  case  of  a  plan 
administered  under  Title  XIX  of  the 
Social  Security  Act  (42  U.S.C.  1396  et 
seq.),  through  employment,  by  law, 
through  membership  in  an  organization, 
or  as  a  student,  or  through  the  purchase 
of  a  private  insurance  or  health  plan, 
shall  be  recouped  under  one  of  the 
following  procedures: 

(i)  Where  the  other  health  insurance 
plan  has  not  already  made  benefit 
payments  to -the  beneficiary  or  provider, 
a  claim  for  direct  reimbursement  will  be 
asserted  against  the  plan,  pursuant  to  ' 
the  fiscal  intermediary's  coordination  of 
benefit  procedures. 

(ii)  If  the  other  health  insurance  plan 
has  made  its  benefit  payment  prior  to 
receiving  the  CHAMPUS  request  for 
reimbursement,  the  recoupment 
procedures  set  forth  in  this  section  will 
be  followed. 

(4)  Claims  denials  due  to  clarification 
or  change.  In  those  instances  where 
claim  review  results  in  the  denial  of 
benefits  previously  provided  but  now 
denied  due  to  a  change,  clarification  or 
interpretation  of  the  public  law  or  this 
regulation,  no  recoupment  action  need 
be  taken  to  recover  funds  expended 
prior  to  the  effective  date  of  such 
change,  clarification,  or  interpretation. 

(5)  Good  faith  payment,  (i)  The 
Department  of  Defense,  through  the 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS),  is  responsible  for 
establishing  and  maintaining  a  file 
listing  persons  eligible  to  receive 
benefits  under  CHAMPUS.  However,  it 
is  the  responsiblity  of  the  Uniformed 
Services  to  provide  eligible  CHAMPUS 
beneficiaries  with  accurate  and 
appropriate  means  of  identification. 
When  sources  of  civilian  medical  care 
exercise  reasonable  care  and  precaution 
in  identifying  persons  claiming  to  be 


eligible  CHAMPUS  beneficiaries  and 
furnish  otherwise  covered  services  and 
supplies  to  such  persons  in  good  faith. 
CHAMPUS  benefits  may  be  paid  subject 
to  prior  approval  by  the  Director. 
OCHAMPUS,  or  a  designee, 
notwithstanding  the  fact  that  the  person 
receiving  the  services  and  suppHes  is 
subsequently  determined  to  be  ineligible 
for  benefits.  Good  faith  payments  will 
not  be  authorized  for  services  and 
supplies  provided  by  a  civilian  source  of 
medical  care  as  the  result  of  its  own 
careless  identification  procedures. 

(ii)  When  it  is  determined  that  a 
person  was  not  a  CHAMPUS 
beneficiary,  the  CHAMPUS  fiscal 
intermediary  and  the  civilian  source  of 
medical  care  are  expected  to  make  all 
reasonable  efforts  to  obtain  payment  or 
recoup  the  amount  of  the  good  faith 
payment  from  the  person  who 
erroneously  claimed  to  be  a  CHAMPUS 
beneficiary.  Recoupments  of  good  faith 
payments  initiated  by  the  CHAMPUS 
fiscal  intermediary  will  be  processed 
pursuant  to  the  provisions  of  this 
section. 

(6)  Recoupment  procedures,  (i)  When 
an  erroneous  payment  is  discovered,  the 
CHAMPUS  fiscal  intermediary  normally 
will  be  required  to  take  the  initial  action 
to  effect  recoupment.  Such  action  will  be 
in  accordance  with  the  provisions  of  this 
regulation  and  the  fiscal  intermediary's 
CHAMPUS  contract  and  will  include 
demands  for  refund  or  an  offset  against 
any  other  CHAMPUS  payment 
becoming  due  the  debtor.  When  the 
efforts  of  the  CHAMPUS  fiscal  ^ 

intermediary  to  effect  recoupment  are 
not  successful  within  a  reasonable  time. 
recoupment  case  will  be  referred  to  the 
General  Counsel,  OCHAMPUS,  for 
further  action  in  accordance  with  the 
provisions  of  this  section.  All  requests  to 
debtors  for  refund  or  notice  of  intent  to 
offset  shall  be  in  writing. 

(ii)  Demand  for  payment.  The 
CHAMPUS  fiscal  intermediary  and 
OCHAMPUS  normally  shall  make  a 
total  of  at  least  three  progressively 
stronger  written  demands  upon  the 
debtor  in  terms  which  inform  the  debtor 
of  the  consequences  of  his  or  her  failure 
to  cooperate.  The  initial  wrritten  demand 
shall  inform  the  debtor  of  the  basis  for 
and  the  amount  of  the  indebtedness.  The 
initial  written  demand  shall  also  inform 
the  debtor  of  the  following:  the  debtor's 
right  to  inspect  and  copy  all  records 
pertaining  to  the  debt;  his  or  her  right  to 
request  an  administrative  review  by  the 
fiscal  intermediary;  that  interest  on  the 
debt  at  the  current  rate  as  determined 
by  the  Director.  OCHAMPUS,  or  a 
designee,  will  begin  to  accrue  on  the 
date  of  the  initial  demand  notification: 
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that  such  interest  shall  be  waived  an  the 
debt,  or  any  portion  thereof,  which  is 
paid  within  30  days  of  the  date  of  the 
initial  donand  notification:  that 
payment  of  the  indebtedness  is  due 
within  30  days  of  the  date  of  the  initial 
demand  notification;  and  that 
administrative  costs  and  penalties  will 
be  charged  pursuant  to  4  CFR  102.13. 
The  debtor  also  sikall  be  informed  that 
collection  by  offset  against  current  or 
subsequent  claims  may  be  taken.  All 
debtors  will  be  offered  an  opportunity  to 
enter  into  a  written  agreement  to  repay 
the  indebtedness.  The  fiscal 
intermediary  demand  letters  must  be 
dated  the  same  day  as  they  are  mailed. 
Two  written  demands,  at  30-day 
intervals,  normally  will  be  made  by  the 
CHAMPUS  fiscal  intermediary  unless  a 
response  to  the  first  demand  indicates 
that  further  demand  would  be  futile  or 
unless  prompt  suit  or  attachment  is 
required  in  anticipation  of  the  departure 
of  the  debtor,  of  his  removal  or  transfer 
of  assets.-or  the  running  of  the  statute  of 
limitations.  There  should  be  no  undue 
time  lag  in  responding  to  any 
conununication  received  from  the 
debtor.  Responses  should  be  made 
within  30  days  whenever  feasible.  If 
these  initial  efforts  at  collection  are  not 
productive  or  if  immediate  legal  action 
on  the  claim  appears  necessary,  the 
claim  either  will  be  referred  promptly  by 
the  CHAMPUS  fiscal  intermediary  to  the 
General  Counsel,  OCHAXfPUS.  or  the 
CHAMPUS  fiscal  intermediary  will 
prepare  a  final  notice  informing  the 
debtor  that  the  debt  is  to  be  offset  in 
whole  or  in  part.  When  a  case  is 
referred  to  OCHAMPUS.  the  Office  of 
General  Counsel  will  normally  prepare  a 
third  written  demand  unless  from  the 
record  such  demand  appears  futile  or 
otherwise  inappropriate. 

(iii)  Collection  by  administrative 
offset.  Collections  by  offset  will  be 
undertaken  administratively  on  claims 
which  are  liquidated  or  certain  in 
amount  in  every  instance  in  which  this 
is  feasible.  No  collection  by  offset  may 
be  undertaken  unless  a  demand  for 
payment  containing  all  of  the  procedural 
safeguards  described  in  paragraph 
(f](61(iii  above  has  been  sent  to  the 
debtor.  The  determinations  of 
indebtedness  made  for  recoupment  of 
erroneous  CHAMPUS  payments  rarely 
involve  issues  of  credibility  or  veracity. 
Erroneous  CH^VMPUS  payments  most 
frequently  arise  from  claims  submitted 
by  individuals  ineligible  for  CHAMPUS 
benefits;  from  claims  submitted  for 
services  or  supplies  not  covered  by 
CI  lAMPUS;  from  claims  in  which  there 
have  been  other  insurance  payments 
which  reduce  the  CHAMPUS  liability 


and  from  claims  from  participMiing 
providers  in  which  payment  is  initially 
erroneously  made  to  the  beneficiary'. 
While  these  recoupinent  claims 
normally  involve  the  resolution  of 
factual  questions,  these  resolutions 
nearly  always  require  only  reference  to 
the  documentary  evidence  compiled  in 
the  investigation  and  processing  of  the 
claim.  The  appeals  system  described  in 
§  199.16  of  this  regulation  affords  a 
CHAMPUS  beneficiary  or  participating 
provider  an  opportunity  for  an 
administrative  appellate  review, 
including,  under  certain  circumstances, 
the  right  to  oral  hearing  before  a  hearing 
officer.  Further,  there  is  no  statutory 
provision  for  the  waiver  of  indebtedness 
arising  from  erroneous  CHAMPUS 
payments,  other  than  the  provisions  of 
the  Federal  Qaims  Collection  Act  which 
allow  for  the  compromise  of  claims  or 
the  terminatipn  of  collection  action 
under  certain  circumstances  specified  in 
paragraph  (g)  of  this  Section. 
Consequently,  the  pre-offset  oral  hearing 
requirements  of  the  Federal  Claims 
Collection  Standartls  (4  CFR  102.3}  do 
not  apply  to  the  recoupment  of 
erroneous  CHAMPUS  payments. 
CHAMIHJS  fiscal  intermediaries  may 
take  administrative  action  to  offset 
erroneous  payments  against  other 
current  CHAMPUS  payments  owing  a 
debtor.  Payments  on  the  claims  of  a 
debtor  pending  at  or  filed  subsequent  to 
the  time  collection  action  is  initiated 
should  be  suspended  pending  the 
outcome  of  the  collection  action  so  that 
these  funds  will  be  available  for  offset. 
All  or  any  part  of  a  debt  may  be  offset 
depending  upon  the  amount  available 
for  offset.  Only  the  cases  in  which  no 
possibility  of  offset  arises  within  60 
days  of  the  initiation  of  collection  action 
and  on  which  other  collection  efforts 
have  been  unsuccessful  or  in  which  the 
debtor  seeks  rehef  from  the 
indebtedness  will  be  referred  to  the 
General  Counsel.  OCHAMPUS,  by  the 
CHAMPUS  fiscal  intermediary.  Offset, 
under  the  provisions  of  31  U.S.C.  3716,  is 
not  to  be  nsed  with  respect  to  debts 
owed  by  any  state  or  local  government. 
Any  requests  for  offset  that  are  received 
from  other  agencies  shall  be  forwarded 
to  the  General  Counsel,  OCHAMPU& 
for  processing,  as  will  orders  for 
garnishment  issued  by  courts  of 
competent  jurisdiction. 

(iv)  Collection  of  installments. 
CHAMPUS  recoupment  claims  should 
be  collected  in  one  lump  sum  whenever 
possible.  However,  if  the  debtor  is 
financially  unable  (o  pay  the  debt  in  one 
lump  sum,  payment  may  be  accepted  in 
regular  installments  by  the  GRAMPUS 
fiscal  intermediary  or  the  General 


Counsel,  OCHAMPUS.  Installment 
payments  normally  will  be  required  qd 
at  least  a  monthly  basis  and  their  size 
will  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  ability 
to  pay.  A  CHAMPUS  fiscal  intennediary 
should  not  estter  into  installment 
agreements  which  extend  bejond  24 
mont^  OCHAMPUS  instalbnent 
agreements  normally  should  b<fuidate 
the  government's  claim  within  3  y«ars. 
Installment  payments  of  less  than  $50 
per  month  normally  will  be  accepted 
only  if  justifiable  on  grounds  of  financial 
hardship  or  some  other  reasonable 
cause.  Any  installment  agreement  with 
a  debtor  in  which  the  total  amount  of 
the  deferred  installments  wiU  exceed 
$750  should  normally  include  an 
executed  promissory  note. 

(v)  Interest,  penalties,  and 
administrative  costs.  Interest  shall  be 
charged  on  CHAMPUS  recoupment 
debts  and  debts  collected  in 
installments  in  accordance  with  4  CFR 
102.13  and  instructions  issued  by  the 
Director,  OCHAMPUS,  or  a  designee. 
Interest  shall  accrue  from  the  date  on 
which  the  initial  demand  is  mailed  to 
the  debtor.  The  rate  of  interest  assessed 
shall  be  the  rate  of  the  current  value  of 
fnnds  to  the  United  States  Treasury  (i.e., 
the  Treasury  tax  and  loan  account  rate). 
The  rate  of  interest,  as  initially 
assessed,  shall  remain  fixed  for  the 
duration  of  the  indebtedness,  except 
that  where  the  debtor  has  defaulted  on  a 
repayment  agreement  and  seeks  to  enter 
into  a  new  agreement,  a  new  interest 
rate  may  be  set  which  reflects  the 
current  value  of  funds  to  the  Treasury  at 
the  time  the  new  agreement  is  executed. 
The  collection  of  interest  on  the  debt  or 
any  portion  of  the  debt,  which  is  paid 
within  30  days  after  the  date  on  which 
interest  began  to  accrue,  shall  be 
waived.  The  agency  may  extend  this  30- 
day  period,  on  a  case-by-case  basis,  if  it 
reasonably  determines  that  such  action 
is  appropriate.  Also,  the  collection  of 
interest,  penalties,  and  administrative 
costs  may  be  waived  in  whole  or  in  part 
as  a  part  of  the  compromise  of  a  debt  as 
provided  in  paragraph  [g]  of  this  section. 
In  addition,  the  Director,  OCHAMPUS. 
or  a  designee,  may  waive  in  whole  or  in 
part,  the  collection  of  interest  penalties, 
or  administrative  costs  assessed  herein, 
if  ho  or  she  determines  that  collection  of 
these  charges  would  be  against  equity 
and  good  conscience  or  not  in  the  best 
interests  of  the  United  Slates.  Some 
situations  in  which  such  a  waiver  may 
be  appropriate  include: 

[a]  Waiver  of  interest  consistent  with 
4  CFR  104.2(c){2)  in  connection  with  a 
suspension  of  collection  action  pending 
a  CHAMPUS  appeal  under  §  199.16  of 
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this  part  where  there  is  a  substantial 
issue  of  fact  in  dispute. 

[b]  Waiver  of  interest  where  the 
original  debt  arose  through  no  fault  or 
lack  of  good  faith  on  the  part  of  the 
debtor  and  the  collection  of  interest 
would  impose  a  financial  hardship  or 
burden  on  the  debtor.  Some  examples  in 
which  such  a  waiver  may  be  appropriate 
include:  a  debt  arising  when  a 
CHAMPUS  beneficiary,  who  is  unaware 
of  the  loss  of  eligibility  for  CHAMPUS 
because  he  or  she  has  become  eligible 
for  Medicare,  continues  to  file  and  be 
paid  for  CHAMPUS  claims,  resulting  in 
erroneous  CHAMPUS  payments;  a  debt 
arising  when  a  CHAMPUS  beneEciary 
in  good  faith  files  and  is  paid  a 
CH.^MPUS  claim  for  medical  sevices  or 
supplies  which  are  later  determined  not 
to  be  benefits  of  CHAMPUS;  and  a  debt 
arisirg  when  a  CIL\MPUS  beneficiary  is 
overpaid  as  the  result  of  a  calculation 
error  on  the  part  of  a  fiscal  intermediary 
orOCHAMPUS. 

[c]  Waiver  of  interest  where  there  has 
been  an  agreement  to  repay  a  debt  in 
installments,  there  is  no  indication  of 
fault  or  lack  of  good  faith  on  the  port  of 
the  debtor,  and  the  amount  of  interest  is 
so  large  in  relation  to  the  size  of  the 
installments  that  the  debtor  can 
reasonably  afford  to  pay.  that  it  is  likely 
the  debt  will  never  be-repaid  in  full. 
When  a  debt  is  paid  in  installments,  the 
installment  payments  first  will  be 
applied  to  the  payment  of  outstanding 
penalty  and  administrative  cost  charges, 
second  to  accrued  interest  and  then  to 
principal.  Administrative  costs  incurred 
as  the  result  of  a  debt  becoming 
delinquent  (as  defined  in  paragraph 
(f)(2)(iii)  of  this  section,  shall  be 
assessed  against  a  debtor.  These 
adrninistrative  costs  represent  the 
additional  costs  incurred  in  processing 
and  handling  the  debt  because  it 
became  delinquent.  The  calculation  of 
administrative  costs  should  be  based 
upon  cost  analysis  establishing  an 
average  of  actual  additional  costs 
incurred  in  processing  and  handling 
claims  against  other  debtors  in  similar 
stages  of  delinquency.  A  penalty  charge, 
not  exceeding  six  percent  a  year  shall 
be  assessed  on  any  portion  of  a  debt 
that  is  delinquent  for  more  than  90  days. 
This  charge,  which  need  not  be 
calculated  until  the  91  st  day  of 
delinquency,  shall  accrue  hxim  the  date 
that  the  debt  became  delinquent. 

(vi)  Referral  to  other  federal  agencies 
for  administrative  offset.  As  appropriate 
and  in  accordance  with  4  CFR  Part  1023, 
agencies  will  be  requested  to  initiate 
administrative  offset  to  collect 
CliAMPUS  debts.  When  a  debtor  is 
employed  by  the  U.S.  Government,  or  is 


a  member  or  retired  member  of  the 
Uniformed  Service,  and  collection  by 
offset  against  other  CHAMPUS 
payments  due  the  debtor  cannot  be 
accomplished,  and  there  have  been  no 
positive  responses  to  a  demand  for 
payment  within  80  days,  the  Director, 
CX^HAMPUS,  or  a  designee,  may 
contact  the  agency  holding  funds 
payable  to  the  debtor  for  payment  by 
allotment  or  otherwise  by  salary  offset 
from  current  disposable  pay  in 
accordance  with  37  U.S.C.  1007  or  5 
U.S.C.  5514  as  implemented  by  32  CFR 
Part  90  and  5  CFR  Part  550.  Where 
applicable,  the  request  for  recovery  of 
erroneous  CHAMPUS  payments  shall  be 
submitted  to  the  debtor's  paying  agency 
in  accordance  with  5  CFR  550.1106. 
Before  contacting  the  paying  agency,  the 
Director,  OCHAMPUS,  or  a  designee, 
will  provide  the  debtor  written 
notification  of  the  agency's  intent  to 
collect  the  debt  by  means  of  salary 
offset,  authorized  by  5  U.S.C.  5514.  The 
notification  will  include,  as  a  minimum: 

[a]  The  agency's  determination  that  a 
debt  is  owed,  including  the  origin, 
nature,  and  the  amount  of  the  debt; 

[b]  The  date  by  which  payment  is  to 
be  made,  which  will  normally  be  30 
days  from  the  date  the  demand  letter  is 

.  mailed; 

[c]  The  amount,  frequency,  proposed 
beginning  date  and  duration  of  the 
intended  deductions,  which  will  be 
determined  in  accordance  with  the 
provisions  of  5  CFR  550.1104  or  32  CFR 
Part  90.  as  appropriate.  Ordinarily,  the 
size  of  instellment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay  (4  CFR  102.11).  However,  the 
amount  deducted  for  any  period  must 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made 
unless  the  debtor  has  agreed  in  writing 
to  the  deduction  of  a  greater  amount. 
Debts  must  be  collected  in  one  lump- 
sum whenever  possible.  However,  if  the 
employee  is  fmancially  unable  to  pay  in 
one  lump-sum,  or  the  amount  of  the  debt 
exceeds  15  percent  of  current  disposable 
pay  for  an  officially  established  pay 
interval,  collection  must  be  made  in 
installments.  Such  installment 
deductions  must  be  made  to  effect 
collection  within  the  period  of 
anticipated  active  duty  or  employment. 
If  the  debtor  retires  or  resigns  or  if  his  or 
her  employment  or  period  of  active  duty 
ends  before  collection  of  the  debt  is 
completed,  oiiaei  hrom  subsequent 
payments  of  any  kind  due  the  employee 
from  the  paying  agency  as  of  the  date  of ' 
separation  shall  be  made  to  the  extent 
necessary  to  bquidate  the  debt  pursuant 
to  31  U.S.a  3716  as  implemented  by  5 


CFR  Part  550  and  32  CFR  Part  90.  If 
possible,  the  installment  payments 
should  be  sufficient  in  size  and 
frequency  to  liquidate  the  government's 
claim  in  not  more  Aan  3  years. 
Installment  payments  of  less  than  S50 
per  month  should  be  accepted  only  with 
reasonable  justification.  An  employee's 
involuntary  payment  of  all  or  any 
portion  of  a  debt  being  collected  under  5 
U.S.C.  5514  will  not  be  construed  as  a 
waiver  of  any  rights  the  debtor  may 
have  under  that  statute  or  any  other 
provisions  of  contract  or  law,  unless 
there  are  statutory  or  contractual 
provisions  to  the  contrary. 

[d]  An  explanation  of  interest, 
penalties,  and  administrative  costs, 
including  a  statement  that  such 
assessments  must  be  made  unless 
excused  in  accordance  with  the  Federal 
Claims  Collection  Standards: 

[e]  Advice  that  the  debtor  may  inspect 
and  copy  government  records  relating  to 
the  debt  or,  if  debtor  or  his  or  her 
representative  cannot  personally  inspect 
the  records,  to  request  and  receive  a 
copy  of  such  records.  Requests  for 
copies  of  the  records  relating  to  the  debt 
shall  be  made  no  later  than  10  days  from 
the  receipt  by  the  debtor  of  the  notice  of 
indebtedness. 

(/)  An  opportunity  for  a  review  by  the 
agency  of  its  determination  regarding 
the  existence  or  the  amount  of  the  debt, 
or  when  a  repayment  schedule  is 
established  other  than  by  written 
agree  meat,  concerning  the  terms  of  the 
repayment  schedule.  The  debtor  shall  be 
advised  that  a  challenge  to  either  the 
existence  of  the  debt,  the  amount  of  the 
debt,  or  the  repajrment  schedule,  must 
be  made  within  30  days  of  the  receipt  by 
the  debtor  of  the  notice  of  indebtedness 
or  within  45  days  after  receipt  of  the 
records  relating  to  the  debt  if  such 
records  are  requested  by  the  debtor.  A 
request  for  waiver  or  reconsideration 
should  be  accompanied  by  supporting 
documents  indicating  why  the  debtor 
believes  he  is  not  so  indebted,  or  by  a 
financial  affidavit  supporting  his  request 
for  an  alte.niative  repayment  schedule; 

[g)  Notice  that  the  timely  filing  of  a 
petition  for  review  will  stay  d*e 
commencement  of  collection 
proceedings: 

[h]  Notice  that  a  final  decision  on  dte 
review  (if  one  is  requestedj^wil!  be 
issued  at  the  eariiest  practical  date,  but 
not  later  than  GO  days  after  the  fiiing  of 
the  petition  requesting  the  review  traless 
the  employee  requests,  and  the  agency 
grants,  a  delay  in  the  proceedings: 

(/■)  The  opportunity,  if  it  has  not  been 
previously  provided,  to  enter  into  a 
written  agreement  to  establish  a 
schedule  for  r^rayment  of  the  debt  in 
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lieu  of  offset.  The  agreement  will  be 
signed,  by  both  the  debtor  and  the 
agency's  representative  and  will  be  keep 
in  the  agency's  files; 

[/)  Notice  that  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  debtor  to:  (;) 
Disciplinary  procedures  appropriate 
under  Chapter  75  of  Title  5  United  States 
Code,  5  CFR  752,  or  any  other  applicable 
statutes  or  regulations:  [2]  penalties 
under  the  False  Claims  Act,  31  U.S.C. 
3729-3731,  or  any  other  applicable 
authority,  or  (J)  criminal  penalties  under 
18  U.S.C.  sections  286,  287, 1001  and 
1002,  or  any  other  applicable  authority; 

[k]  Where  applicable,  notice  of  the 
debtor's  right  to  appeal,  under  32  CFR 
199.16; 

(/)  That  amounts  paid  on  or  deducted 
for  the  debt  which  are  later  waived  or 
found  not  owed  to  the  United  States  will 
promptly  be  refunded  to  the  debtor. 
Refunds  do  not  bear  interest  unless 
required  or  permitted  by  law  or  contract: 

[m]  The  speciflc  address  to  which  all 
correspondence  regarding  the  debt  shall 
be  directed.  Unless  otherwise  prohibited 
by  law,  moneys  which  are  due  and 
payable  to  a  debtor  from  the  Civil 
Service  Retirement  and  Disability  Fund 
may  be  administratively  offset  in 
reasonable  amounts  in  order  to  collect 
in  one  full  payment  or  a  mininal  number 
of  payments  debts  owed  to  the  United 
States  by  the  debtor.  The  General 
Counsel.  OCHAMPUS,  may  forward 
requests  for  offset  of  debts  arising  from 
the  operation  of  CHAMPUS  to  the 
appropriate  officials  of  the  Office  of 
Personnel  Management.  These  requests 
shall  comply  with  the  provisions  of  4 
CFR  102.4  and  5  CFR  Part  550. 

(vii)  Referral  to  debt  collection 
agencies.  Pursuant  to  the  provisions  of 
the  Federal  Claims  Collection  Standards 
(4  CFR  102.6).  the  Director. 
OCHAMPUS.  or  a  designee,  is 
authorized  to  enter  into  contracts  for 
collection  services,  including  contracts 
with  private  collection  agencies  for  the 
purpose  of  supplementing  and 
strengthening  the  collection  efforts  of 
the  Department  of  Defense  in  recouping 
erroneous  CHAMPUS  payments.  Such 
contracts  will  supplement  but  not 
replace  the  basic  collection  program 
described  herein.  The  authority  to 
resolve  disputes,  compromise  claims, 
terminate  collection  action  and  initiate 
legal  action  may  not  be  delegated  in 
such  contracts  but  will  be  retained  by 
the  Director.  OCHAMPUS,  or  a 
designee.  Individuals  or  firms  that  enter 
into  contracts  for  collection  services 
pursuant  to  this  paragraph  are  subject  to 
the  Privacy  Act  of  1974.  as  amended,  5 
U.S.C.  552a,  federal  and  state  laws  and 
regulations  pertaining  to  debt  collection 


practices,  including  the  Fair  Debt 
Collection  Practices  Act,  15  U.S.C.  1692. 
Debt  collection  contractors  shall  be 
required  to  account  strictly  for  all 
amounts  collected  and  must  agree  to 
provide  any  data  contained  in  their  files 
relating  to  paragraphs  (a)(1),  (2)  and  (3) 
of  4  CFR  105.2.  Contracts  for  commercial 
collection  services  must  comply  with  32 
CFR  Part  90. 

(viii)  Referrals  to  consumer  reporting 
agencies.  The  Director.  OCHAMPUS.  or 
a  designee,  is  authorized  to  provide  for 
the  reporting  of  delinquent  debts  to 
consumer  reporting  agencies.  Delinquent 
debts  are  those  which  are  not  paid  or  for 
which  satisfactory  payment 
arrangements  are  not  made  by  the  due 
date  speciHed  in  the  initial  notiGcation 
of  indebtedness,  or  those  for  which  the 
debtor  has  entered  into  a  written 
payment  agreement  and  installment 
payments  are  past  due  30  days  or  longer. 
These  referrals  may  be  made  only  after 
publication  of  a  "routine  use"  for  the 
disclosures  involved  as  required  by  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a.  Procedures  developed  for 
such  referrals  must  also  insure  that  an 
accounting  of  the  disclosures  is  kept 
which  is  available  to  the  debtor;  that  the 
consumer  reporting  agencies  are 
provided  with  corrections  and 
annotations  of  disagreements  by  the 
debtor,  and  that  reasonable  efforts  are 
made  to  assure  that  the  information  to 
be  reported  is  accurate,  complete,  timely 
and  relevant.  When  requested  by  a 
consumer  reporting  agency,  verification 
of  information  disclosed  will  promptly 
be  provided.  Once  a  claim  has  been 
reviewed  and  determined  to  be  valid,  a 
complete  explanation  of  the  claim  will 
be  given  the  debtor.  When  the  claim  is 
overdue,  the  individual  will  be  notified 
in  writing  that  payment  is  overdue;  that 
within  60  days,  disclosure  of  the  claim 
shall  be  made  to  a  consumer  reporting 
agency  unless  satisfactory  payment 
arrangements  are  made  or  unless  the 
debtor  requests  an  administrative 
review  and  demonstrates  some  basis  on 
which  the  debt  is  legitimately  disputed; 
and  of  the  speciHc  information  to  be 
disclosed  to  the  consumer  reporting 
agency.  The  information  to  be  disclosed 
to  the  consumer  reporting  agency  will  be 
limited  to  information  necessary  to 
establish  the  identity  of  the  debtor, 
including  name,  address  and  taxpayer 
identification  number;  the  amount, 
status  and  history  of  the  claim:  and  the 
agency  or  program  under  which  the 
claim  arose.  Reasonable  action  will  be 
taken  to  locate  an  individual  for  whom  a 
current  address  is  not^vailable. 

(ix)  Use  and  disclosure  of  mailing 
addresses.  In  attempting  to  locate  a 
debtor  in  the  collection  of  a  debt  under 


this  section,  the  Director.  OCHAMPUS. 
or  a  designee,  may  send  a  written 
request  to  the  Secretary  of  the  Treasury, 
or  a  designee,  for  current  address 
information  from  records  of  the  Internal 
Revenue  Service.  These  requests  will 
comply  with  the  provisions  of  26  U.S.C. 
6103(p)(4)  and  applicable  regulations  of 
the  Internal  Revenue  Service.  Disclosure 
of  a  mailing  address  so  obtained  may  be 
made  pursuant  to  4  CFR  102.16(b)  and  31 
U.S.C.  3711. 

(g)  Compromise,  Suspension  or 
Termination  of  Collection  Actions 
Arising  Under  the  Federal  Claims 
Collection  Act. — (1)  Basic 
considerations.  Federal  claims  against 
the  debtor  and  in  favor  of  the  United 
States  arising  out  of  the  administration 
of  the  CHAMPUS  may  be  compromised 
or  collection  action  thereon  may  be 
suspended  or  terminated  if: 

(i)  The  claim  exclusive  of  interest, 
penalties  and  administrative  costs,  does 
not  exceed  $20,000,  and 

(ii)  There  is  no  indication  .of  fraud,  the 
filing  of  a  false^  claim,  or 
misrepresentation  on  the  part  of  the 
debtor  or  any  director,  partner,  manager, 
or  other  party  having  an  interest  in  the 
claim. 

(iii)  After  deducting  the  amount  of 
partial  payments  orcollections,  if  any.  if 
a  claim  exceeds  $20,000,  exclusive  of 
interest,  penalties,  and  administrative 
costs,  the  authority  to  compromise, 
suspend,  or  tentiinate  collection  action 
rests  solely  with  the  Department  of 
Justice.    , 

(2)  i4u/Aor//y.!  CHAMPUS  fiscal 
intermediaries  are  not  authorized  to 
compromise  or  lo  suspend  or  terminate 
collection  action  on  federal  CHAMPUS 
claims.  Only  the  Director.  OCHAMPUS. 
or  a  designee,  and  Uniformed  Service 
claims  officers  acting  under  the 
provisions  of  their  own  regulations,  are 
so  authorized. 

(3)  Basis  for  compromise.  A  claim 
may  be  comproinised  hereunder  if  the 
government  cannot  collect  the  full 
amount  if: 

(i)  The  debtor  or  the  estate  of  a  debtor 
does  not  have  the  present  or  prospective 
ability  to  pay  the  full  amount  within  a 
reasonable  time; 

(ii)  The  debtor  refuses  to  pay  the 
claim  in  full  and  the  government  is 
unable  to  enforce  collection  of  the  full 
amount  within  a  reasonable  time  by 
enforced  collection  proceedings: 

(iii)  There  is  real  doubt  concerning  the 
government's  ability  to  prove  its  case  in 
court  for  the  full  amount  claimed  either 
because  of  the  legal  issues  involved  or  a 
bona  fide  dispute  as  to  the  facts;  or 
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(iv)  The  cost  of  collecting  the  claim 
does  not  justify  enforced  collection  of 
the  full  amount. 

(4)  Basis  for  suspension.  Collection 
action  may  be  suspended  for  either  of 
the  following  reasons  if  futiu'e  collection 
action  may  be  sufficiently  productive  to 
justify  periodic  review  and  action  on  the 
claim  giving  consideration  to  its  size  and 
the  amount  which  may  be  realized 
thereon: 

(i)  The  debtor  cannot  be  located;  or 

(ii)  The  debtor  is  unable  to  make 
payments  on  the  government's  claim  or 
effect  a  compromise  at  the  time,  but  the 
debtor's  future  prospects  justify 
retention  of  the  claim  for  periodic 
review  and  action  and:  [a]  The 
applicable  statute  of  limitations  has 
been  tolled  or  started  running  anew;  or 
[b]  future  collection  action  can  be 
effected  by  offset,  notwithstanding  the 
statute  of  limitations  with  due  regard  to 
the  10-year  limitation  prescribed  by  31 
U.S.C.  3716(c)(1);  or  (c)  the  debtor  agrees 
to  pay  interest  on  the  amount  of  the  debt 
on  which  collection  action  will  be 
temporarily  suspended,  and  such 
temporary  suspension  is  likely  to 
enhance  the  debtor's  ability  to  fully  pay 
the  principal  amount  of  the  debt  with 
interest  at  a  later  date. 

(iii)  Consideration  may  be  given  by 
tBe  Director,  OCHAMPUS.  or  a 
designee,  to  suspend  collection  action 
pendQng  action  on  a  request  for  a  review 
of  the  government's  claim  against  the 
debtor  or  pending  an  administrative 
review  under  5  199.16  of  this  part  of  any 
CHAMPUS  claim  or  claims  directly 
involved  in  the  government's  claim 
against  the  debtor.  Suspension  under 
this  paragraph  will  be  based  upon 
appropriate  consideration,  on  a  case-by- 
case  basis  as  to  whether,  [a]  There  is  a 
reasonable  possibility  that  the  debt  (in 
whole  or  in  part)  will  be  found  not 
owing  from  the  debtor,  [b)  the 
government's  interest  would  be 
protected  if  suspension  were  granted  by 
reasonable  assurance  that  the  debt 
would  be  recovered  if  the  debtor  does 
not  prevail;  and  (c)  collection  of  the  debt 
will  cause  undue  hardship. 

(5)  Basis  for  termination.  Collection 
action  may  be  terminated  for  one  or 
more  of  the  following  reasons: 

(i)  The  United  States  cannot  collect  or 
enforce  collection  of  any  significant  sum 
from  the  debtor  having  due  regard  to  the 
judicial  remedies  available  to  the 
government,  the  debtor's  future  financial 
prospects  and  the  exemptions  available 
to  the  debtor  imder  state  and  federal 
law; 

(ii)  The  debtor  cannot  be  located,  and 
either  [a]  there  is  no  security  remaining 
to  be  liquidated,  or  [b)  the  applicable 
statute  of  limitations  has  run  and  the 


prospects  of  collecting  by  offset, 
notwithstanding  the  bar  of  the  statute  of 
limitutions,  are  too  remote  to  justify 
retention  of  the  claim; 

(iii)  The  cost  of  further  collection 
action  is  like  to  exceed  any  recovery; 

(iv)  It  is  determined  that  the  claim  is 
legally  without  merit;  or 

(v)  Evidence  necessary  to  prove  the 
claim  cannot  be  produced  or  the 
necessary  witnesses  are  unavailable 
and  efforts  to  induce  voluntary  payment 
are  unavailing. 

(6)  Factors  considered.  In  determining 
whether  a  claim  will  be  compromised,  or 
collection  action  terminated  or 
suspended,  the  responsible  CHAMPUS 
collection  authority  will  consider  the 
following  factors: 

(i)  Age  and  health  of  the  debtor, 
present  and  potential  income, 
inheritance  prospects,  possible 
concealment  or  improper  transfer  of 
assets  and  the  availability  of  assets  or 
income  which  may  be  reaUzed  upon  by 
enforced  collection  proceedings; 

(ii)  Applicability  of  exemptions 
available  to  a  debtor  under  state  or 
federal  law; 

(iii)  Uncertainty  as  to  the  price  which 
collateral  or  other  property  may  bring  at 
forced  sale;  or 

(iv)  The  probability  of  proving  the 
claim  in  court,  the  probability  of  full  or 
partial  recovery,  the  availability  of 
necessary  evidence  and  related 
pragmatic  considerations. 

(7)  Amount  of  compromise.  The 
amount  acceptable  in  compromise  will 
be  reasonable  in  relation  to  the  amount 
that  can  be  recovered  by  enforced 
collection  proceedings.  Consideration 
shall  be  given  to  the  following: 

(i)  The  exemptions  available  to  the 
debtor  under  state  and  federal  law; 

(ii)  The  time  necessary  to  collect  the 
debt; 

(iii)  The  litigative  probabilities 
involved;  and 

(iv)  The  administrative  and  litigative 
costs  of  collection  where  the  cost  of 
collecting  the  claim  is  a  basis  for 
compromise. 

(8)  Payment  of  compromised  claims. — 
(i)  Time  and  manner  Compromised 
claims  are  to  be  paid  in  one  lump  sum  if 
possible.  However,  if  payment  of  a 
compromise  is  necessary,  a  legally 
enforceable  compromise  agreement 
must  be  obtained.  Payment  of  the 
amount  that  CHAMPUS  has  agreed  to 
accept  as  a  compromise  in  full 
settlement  of  a  CHAMPUS  claim  must 
be  made  within  the  time  and  in  the 
manner  prescribed  in  the  compromise 
agreement.  Any  such  compromised 
claim  is  not  settled  until  the  full 
payment  of  the  compromised  amount 
has  been  made  within  the  time  and  the 


manner  prescribed.  Compromise 
agreements  must  provide  for  the 
reinstatement  of  the  prior  indebtedness, 
less  suras  paid  thereon,  and  acceleration 
of  the  balance  due  upon  default  in  the 
payment  of  any  installment 

(ii)  Failure  to  pay  the  compromised 
amount  Failure  of  any  debtor  to  make 
payment  as  provided  in  the  compromise 
agreement  will  have  the  effect  of 
reinstating  the  full  amount  of  the 
original  claim,  less  any  amounts  paid 
prior  to  the  default. 

(9)  Effect  of  compromise,  or 
suspension  or  termination  of  collection 
action.  Pursuant  to  the  Internal  Revenue 
Code,  26  U.S.C.  6041,  compromises  and 
terminations  of  undisputed  debts  not 
discharged  in  a  Title  II  bankruptcy  case 
and  totaling  $600  or  more  for  the  year 
will  be  reported  to  the  Internal  Revenue 
Service  in  the  maimer  prescribed  by 
them  for  inclusion  in  the  debtor's  gross 
income  for  that  year.  Any  action  taken 
under  paragraph  (g)  of  tUs  section 
regarding  the  compromise  of  a  federal 
claim,  or  suspension  or  termination  of 
collection  action  on  a  federal  claim  is 
not  an  initial  determination  for  purpose 
of  the  appeal  procedures  of  Section 
199.16  of  this  part 

(h)  Referrals  f&r  Collection.— {!) 
Prompt  referral.  Federal  claims  of  $600 
or  more  on  which  collection  action  has 
been  taken  in  accordance  with  the 
provisions  of  this  Section  and  which 
cannot  be  collected  or  compromised  or 
on  which  collection  action  cannot  be 
suspended  or  terminated,  as  provided 
herein,  will  be  promptly  referred  by  the 
Director,  OCHAMPUS.  or  a  designee,  to 
the  Department  of  Justice  for  litigation  in 
accordance  with  4  CFR  Part  105.  Such 
referrals  will  be  made  as  early  as 
possible  consistent  with  aggressive 
collection  action  by  CHAMPUS  fiscal 
intermediaries  and  CXZHAMPUS  and 
well  within  the  period  for  bringing  a 
timely  suit  against  the  debtor.  Ordinarily 
referrals  will  be  made  within  one  year 
of  the  OCHAMPUS  final  determination 
of  the  fact  and  the  amount  of  the  debt. 

(2)  Report  of  prior  collection  actions. 
The  Director,  OCHAMPUS,  or  a 
designee,  will  prepare  a  Claims 
Collection  Litigation  Report  (CCLR)  for 
each  case  referred  for  collection  under 
the  provisions  of  this  section.  The  CCLR 
will  include,  as  a  minimum,  the 
following: 

(i)  A  checklist  or  brief  summary  of  the 
actions  previously  taken  to  collect  or 
compromise  the  claim.  If  any  of  the 
required  administrative  collection 
actions  have  been  omitted,  the  reason 
for  its  omission  must  be  provided. 

(ii)  The  current  address  of  the  debtor, 
or  ^e  name  and  address  of  the  agent  for 
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a  corporation  upon  whom  service  may 
be  made.  Reasonable  and  appropriate 
steps  will  be  taken  to  locate  missing 
parties  in  all  cases.  Referrals  to  the 
Department  of  )ustice  for  the  institution 
of  foreclosure  or  other  proceedings,  in 
which  the  current  address  of  any  party 
is  unknown,  will  be  accompanied  by  a 
listing  of  the  prior  known  addresses  of 
such  party  and  a  statement  of  the  steps 
taken  to  locate  that  party. 

(iii)  Reasonably  current  credit  data 
indicating  that  there  is  a  reasonable 
prospect  of  effecting  enforced  collection 
from  the  debtor,  having  due  regard  for 
the  exemptions  available  to  the  debtor 
under  state  and  federal  law  and  the 
judicial  remedies  available  to  the 
government.  Such  credit  data  may  take 
the  form  of  a  commercial  credit  report; 
an  agency  investigative  report  showing 
the  debtor's  assets,  liabilities,  income, 
and  expenses;  the  individual  debtor's 
own  financial  statement  executed  under 
penalty  of  perjury  reflecting  the  debtor's 
assets,  liabilities,  income,  and  expenses; 
or  an  audited  balance  sheet  of  a 
corporate  debtor.  Such  credit  data  may 
be  omitted  if  a  surety  bond  is  available 
in  an  amount  sufficient  to  satisfy  the 
claim  in  full;  the  forced  sale  value  of  any 
security  available  for  application  to  the 
government's  claim  is  sufficient  to 
satisfy  the  claim  in  full;  the  debtor  is  in 
bankruptcy  or  receivership;  the  debtor's 
liabilify  to  die  government  is  fully 
covered  by  insurance,  in  which  case 
such  information  as  can  be  developed 
concerning  the  identity  and  address  of 
the  insurer  and  the  type  and  amount  of 
insurance  coverage  will  be  furnished  or 
the  nature  of  the  debtor  is  such  that 
credit  data  is  not  normally  available  or 
cannot  reasonably  be  obtained,  for 
example,  a  unit  of  state  or  local 
government. 

(3)  The  CCLR  shall  also  be  used  when 
a  claim  is  referred  to  the  Department  of 
Justice  in  order  to  obtain  approval  of 
that  Department  with  respect  to 
compromise,  suspension,  or  termination 
when  such  approval  is  required  by  4 
CFR  103.1(b)  and  104.1(b). 

(4)  Preservation  of  evidence.  The 
Director.  OCHANfPUS,  or  a  designee, 
will  take  such  action  as  is  necessary  to 
ensure  that  all  files,  records  and  exhibits 
on  claims  referreS  hereunder  are 
properly  preserved. 

(i)  Claims  Involving  Indications  of 
Fraud,  Filing  of  False  Claims  or 
Misrepresentation.  Any  case  in  which 
there  is  an  indication  of  fraud,  filing  of 
false  claims  or  misrepoesentation  will  be 
promptly  referred  to  the  Director, 
OCHAMPDS,  or  a  designee,  for 
processing.  The  Director.  OCHAMPUS, 
or  a  designee,  will  investigate  and 
evaluate  the  case  and  either  refer  the 


case  to  the  appropriate  investigative  law 
enforcement  agency  or  retiun  the  claim 
for  other  appropriate  administrative 
action,  including  collection  action  under 
this  section.  Payment  on  all  CHAMPUS 
beneficiary  or  provider  claims  in  which 
fraud,  filing  false  claims  or 
misrepresentation  is  suspected  will  be 
suspended  until  payment  or  denial  of 
the  claim  is  authorized  by  the  Director, 
OCHAMPUS,  or  a  designee.  Collection 
action  on  all  federal  claims  in  wliicb  a 
suspicion  of  fraud,  misrepresentation  or 
niing  false  claims  arises  will  be 
suspended  pending  referral  to  the 
appropriate  law  enforcement  agencies 
by  the  Director,  OCHAMPUS.  or  a 
designee.  Only  the  Department  of  Justice 
has  authority  to  compromise  or 
terminate  collection  action  on  such 
claims. 
6.  32  CFR  199.18  is  added  as  follows: 

§  199.18    TMnt  party  recoveries. 

(a)  General.  This  section  deals  with 
the  right  of  the  United  States  to  recover 
the  costs  of  medical  care  furnished  or 
paid  for  on  behalf  of  CHAMPUS 
beneficiaries  from  third  parties.  These 
third  parties  may  be  individuals,  or 
entities  who  are  liable  for  tort  damages 
to  the  injured  CHAMPUS  beneficiary  or 
a  liabihty  insurance  carrier  covering  the 
individual  or  entify.  These  third  parties 
may  also  include  other  entities  who  are 
primarily  responsible  to  pay  for  the 
medical  care  provided  to  the  injured 
beneficiary  by  reason  of  an  insurance 
poUcy,  workers'  compensation  law  or 
other  source  of  primary  payment. 

(b)  Authority.  The  following 
authorities  provide  the  basis  under 
which  claims  may  be  asserted  or  other 
actions  taken  under  this  section. 

(1)  The  Federal  Medical  Care 
Recovery  Act  (42  U.S.C.  2651-2653)  is  a 
statute  enacted  to  authorize  the 
recovery  of  the  reasonable  value  of 
medical  care  furnished  or  paid  for  by  the 
United  States  to  a  person  who  is  injured 
or  suffers  a  disease  under  circumstances 
creating  tort  liability  in  a  third  party. 
This  Act  is  implemented  by  Executive 
Order  11060  and  an  Attorney  General 
Regulation,  28  CFR  Part  43. 

(2)  Other  Authority.  Third  party 
recoveries  may  arise  in  whole  or  in  part 
under  authorities  other  than  the  Medical 
Care  Recovery  Act  These  include,  but 
are  not  limited  to: 

(i)  State  Workers'  Compensation 
Laws; 

(ii)  State  hospital  lien  laws; 

(iii)  State  no-fault  or  uninsured 
motorist  statutes; 

(iv)  Contract  rights  under  terms  of 
insurance  policies. 

(c)  Policy.  CHAMPUS  third  party 
recovery  claims  can  be  complex  and 


difficult  to  administer  because  they 
often  involve  recovery  potential  from 
multiple  sources.  It  is  essential  that  all 
persons  responsible  for  taking  action 
under  this  section  have  adequate 
training  and  support  in  this  area.  The 
Director,  OCHANffUS,  or  a  designee, 
will  insure  that  CHAMPUS  personnel 
(including  fiscal  intermediary  personnel) 
responsible  for  takang  any  action  under 
this  section  are  adequately  trained  and 
supported  to  take  timely  and  effective 
action.  Responsibility  for  taking  third 
party  recovery  action  at  various  times 
can  rest  with  either  fiscal  intermediary 
personnel,  OCHAMPUS  employees,  or 
uniformed  service  claims  asserting 
authorities.  For  this  reason  close 
coordination  between  those  responsible 
for  any  action  under  this  section  is 
essential.  Care  must  also  be  taken  to 
insure  that  appropriate  action  to  assert 
any  third  party  recovery  right  is  taken  in 
sufficient  time  to  preclude  the  running  of 
any  applicable  statute  of  limitations  or 
other  bar  to  the  government's  right  to 
recover. 

(d)  Appealability.  This  section 
describes  the  procedures  to  be  followed 
in  the  assertion  and  collection  of  third 
party  recovery  claims  in  favor  of  the 
United  States  arising  from  the  operation 
of  CHAMPUS.  Actions  taken  under  this 
section  are  not  initial  determinations  for 
the  purpose  of  the  appeal  procedures  of 
5  199.16  of  this  regulation.  However,  the 
proper  exercise  of  the  right  to  appeal 
benefit,  or  provider  status 
determinations  imder  the  procedures  set 
Wthjji  S  199.16  may  affect  the 
processing  of  federal  claims  arising 
under  this  section.  Those  appeal 
procedures  afford  a  CHAMPUS 
beneficiary  or  participating  provider  an 
opportunity  for  administrative  appellate 
review  in  cases  in  which  benefits  have 
been  denied  and  in  which  there  is  a 
significant  factual  dispute.  For  example, 
a  fiscal  intermediary  may  deny  payment 
for  services  which  are  determined  to  be 
excluded  as  CHAMPUS  benefits 
because  diey  are  found  to  be  not 
medically  necessary.  In  that  event  the 
fiscal  intermediary  will  offer  an 
administrative  appeal  as  provided  in 
S  199.16  of  this  regulation  on  the  medical 
necessity  issue  raised  by  the  adverse 
benefit  determination.  If  the  care  in 
question  results  from  an  accidental 
injury  and  if  the  appeal  results  in  a 
reversal  of  the  initial  determination  to 
deny  the  benefit,  a  third  party  recovery 
claim  may  arise  as  a  result  of  the  appeal 
decision  to  pay  the  benefit-  However,  in 
no  case  is  the  decision  to  initiate  such  a 
claim  itself  appealable  under  S  199.16  of 
this  regulation. 
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(e)  Federal  Medical  Care  Recovery 
Act  Claims.— {!]  General.  The  Federal 
Medical  Care  Recovery  Act  (FMCRA) 
(42  U.S.C.  2651-2653)  provides  that  in 
any  case  in  which  the  United  States  is 
authorized  or  required  by  law  to  furnish 
or  pay  for  hospital,  medical,  surgical  or 
dental  care  and  treatment  to  a  person 
who  is  injured  or  suffers  a  disease  under 
circumstances  creating  tort  liability  in 
some  third  person  to  pay  damages  for 
that  care,  the  United  States  has  a  right 
to  recover  from  the  third  person  the 
reasonable  value  of  the  care  and 
treatment  furnished  or  to  be  furnished. 

(2)  Obligations  of  persons  receiving 
treatment  To  insure  the  expeditious  and 
efficient  processing  of  Federal  Medical 
Care  Recovery  Act  claims,  any  person 
furnished  care  and  treatment  under 
CHAMPUS,  his  or  her  guardian, 
personal  representative,  counsel,  estate, 
dependents  or  survivors  shall  be 
required: 

(i)  To  provide  complete  information 
regarding  the  circumstances  surrounding 
an  injury  as  a  condition  precedent  to  the 
processing  of  a  CHAMPUS  claim 
involving  possible  third-party  liability. 

(ii)  To  assign  in  writing  to  the  United 
States  his  or  her  claim  or  cause  of  action 
against  the  third  person  to  the  extent  of 
the  reasonable  value  of  the  care  and 
treatment  furnished,  or  to  be  furnished, 
or  any  portion  thereof; 

(iii)  To  furnish  such  additional 
information  as  may  be  requested 
concerning  the  circumstances  giving  rise 
to  the  injury  or  disease  for  which  care 
and  treatment  are  being  given  and 
concerning  any  action  instituted  or  to  be 
instituted  by  or  against  a  third  person; 

(iv)  To  notify  the  responsible  recovery 
judge  advocate,  the  CHAMPUS  fiscal 
intermediary  or  General  Counsel 
OCHAMPUS,  or  other  officer  who  is 
representing  the  interests  of  the 
government  at  the  time,  of  a  settlement 
with,  or  an  offer  of  settlement  from  a 
third  person;  and, 

(v)  To  cooperate  in  the  prosecution  of 
all  claims  and  actions  by  the  United 
States  against  such  third  person. 

(3)  Responsibility  for  recovery.  The 
Director,  OCHAMPUS,  or  a  designee,  is 
responsible  for  insuring  that  CHAMPUS 
claims  arising  under  the  Federal  Medical 
Care  Recovery  Act  are  properly  referred 
to  and  coordinated  with  the  Uniformed 
Services.  Generally,  federal  claims 
arising  under  this  statute  will  be 
processed  as  follows: 

(i)  Identification  and  referral  of 
Federal  Medical  Care  Recovery  Act 
claims.— (a)  CHAMPUS  fiscal 
intermediaries.  In  most  cases  where 
medical  care  is  provided  by  civihan 
providers  and  payment  for  such  care  has 
been  made  by  a  CHAMPUS  fiscal 


intermediary,  initial  identification  of 
potential  third-party  liability  will  be  by 
the  CHAMPUS  fiscal  intermediary.  In 
such  cases,  the  CHAMPUS  fiscal 
intermediary  is  responsible  for 
conducting  a  preliminary  investigation 
and  referring  the  case  to  designated 
appropriate  legal  officers  of  the 
Uniformed  Services. 

{b)  Initial  identification  by  other 
agencies.  Occasionally,  cases  involving 
potential  third-party  liability  may  be 
initially  identified  by  offices,  agencies  or 
individuals  other  than  a  CHAMPUS 
fiscal  intermediary.  When  this  occurs, 
these  cases  should  be  initially  referred 
to  the  General  Counsel,  OCHAMPUS. 
Aurora,  CO  80045-6900  for  evaluation.  If 
appropriate,  the  General  Counsel, 
OCHAMPUS,  may  refer  the  case  to  the 
fiscal  intermediary  or  the  designated 
Uniformed  Service  legal  office  for 
action. 

(ii)  Processing  CHAMPUS  claims. 
When  the  CHAMPUS  fiscal 
intermediary  initially  identifies  a  claim 
as  involving  potential  third-party 
liabiUty,  it  shall  request  additional 
information  concerning  circimistances  of 
the  injury  or  disease  from  the 
beneficiary  or  other  responsible  party 
unless  adequate  information  is 
submitted  with  the  claim.  The 
information  normally  is  obtained  by 
requesting  the  beneficiary  to  complete  a 
personal  injury  questionnaire.  The 
CHAMPUS  claim  will  be  suspended  and 
no  payment  issued  pending  receipt  of 
the  third-party  liabiUty  information.  If 
the  requested  third-party  liability 
information  is  not  received,  the  claim 
will  be  denied.  A  CHAMPUS 
beneficiary  may  expedite  the  processing 
of  his  or  her  CHAMPUS  claim  by 
submitting  a  completed  third-party 
hability  questionnaire  with  the  first 
claim  for  treatment  of  an  accidental 
injury.  Third-party  liability  information 
normally  is  required  only  once 
concerning  any  single  accidental  injury. 
Once  the  third-party  liability 
information  pertaining  to  a  single 
incident  or  episode  of  care  is  received, 
subsequent  claims  associated  with  the 
same  incident  or  episode  of  care  may  be 
processed  to  payment  in  the  usual 
manner.  If,  however,  the  requested  third- 
party  liability  information  is  not 
received,  subsequent  claims  involving 
the  same  incident  or  episode  of  care  will 
be  suspended  or  denied  as  stated  above. 

(iii)  Ascertaining  total  potential 
liability.  It  is  essential  that  the  legal 
office  responsible  for  asserting  the  claim 
against  the  third  party  receive  from  the 
CHAMPUS  fiscal  intermediary  a  report 
of  all  amounts  expended  by  the  United 
States  for  care  resulting  fi-om  the 
incident  upon  which  potential  liability  in 


the  third  party  is  based  (including 
amounts  paid  by  CHAMPUS  for  both 
inpatient  and  outpatient  care).  Prior  to 
assertion  and  final  settlement  of  a  claim, 
it  will  be  necessary  for  the  responsible 
legal  office  to  secure  from  the 
CHAMPUS  fiscal  intermediary  updated 
information  to  insure  that  all  amounts 
expended  under  CHAMPUS  are 
included  in  the  government's  claim,  it  is 
equally  important  that  information  on 
future  medical  payments  be  obtained 
through  the  investigative  process  and 
included  as  a  part  of  the  government's 
claim.  No  CHAMPUS-related  claim  wall 
be  settled,  compromised  or  waived 
without  full  consideration  being  given  to 
the  possible  future  medical  payment 
aspects  of  the  individual  case. 

(4)  Representing  the  government's 
interest.  The  government's  right  to 
recover  the  amounts  expended  for  the 
patient's  medical  care  is  independent  of 
the  right  the  patient  has  to  assert  a  claim 
against  the  third  person  for  damages, 
li^e  existence  of  the  government's  right 
however,  is  dependent  upon  establishing 
the  liability  of  the  third  person  under 
ordinary  principles  of  law. 

(i)  Frequently,  collection  actions  under 
the  Federal  Medical  Care  Recovery  Act 
must  be  referred  to  the  Department  of 
Justice  for  litigation.  This  is  usually 
necessary  because  either  the 
administrative  collection  action  has 
been  unsuccessful  or  the  injured  party 
has  initiated  suit  and  the  government 
must  be  joined  to  protect  its  interests. 
When  such  referrals  involve  significant 
cases  in  which  the  dollar  amount  of  the 
potential  recovery  on  CHAMPUS  claims 
exceeds  $40,000  or  involve  a  unique  or 
significant  legal  issue,  notice  of  the 
referral  will  be  provided  to  the  General 
Counsel,  OCHAMPUS.  Upon  request  by 
the  Uniformed  Service  involved,  the 
General  Counsel.  OCHAMPUS,  will 
assist  in  the  coordination  of  any  case 
with  the  Department  of  Justice. 

(ii)  The  attorney  for  the  injured 
beneficiary  may  be  requested  to 
represent  the  interests  of  the 
government  and  join  both  claims  in  a 
single  action  against  the  third  person. 
Such  representation  of  the  govermnent's 
interest  normally  must  be  made  at  no 
expense  to  the  government  However, 
when  such  representation  of  the 
government's  interest  is  undertaken  by 
the  injured  party's  attorney  for  the 
government  offices  and  agencies 
involved  will  extend  full  cooperation  to 
the  injured  party's  attorney  to  insure 
that  the  government's  interests  are  fully 
protected.  The  coordination  of  such 
cases  is  normally  the  responsibility  of 
the  designated  Uniformed  Service 
claims  office.  However,  the  General 
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Counsel.  OCHAMPUS,  may  be 
requested  to  provide  assistance  in 
coordinating  CHAMPUS  matters 
relating  to  these  cases.  If  the  attorney 
representing  the  injured  beneficiary 
does  not  wish  to  join  the  government's 
claim  with  that  of  his  or  her  client,  and 
court  action  is  required  to  recover  the 
amount  expended  for  the  patient's 
medical  care,  intervention  or  an 
independent  suit  may  be  initiated  by  the 
United  States  for  the  reasonable  value 
of  the  care  or  treatment  provided. 

(5)  Settlement  and  waiver  of  Federal 
Medical  Care  Recovery  Act  claims,  (i) 
Uniformed  Services  legal  offices  may. 
under  the  authority  and  provisions  of 
regulations  prescribed  by  their 
respective  departments,  [a]  accept  the 
full  amount  of  a  claim  and  execute  a 
release  therefore,  [b]  compromise  or 
settle  and  execute  a  release  of  any 
claim,  not  in  excess  of  $40,000,  which 
has  been  referred  to  it  under  the 
provisions  of  this  Section,  or  (c)  waive, 
and  in  this  connection,  release  any 
claim  not  in  excess  of  $40,000  in  whole 
or  in  part,  either  for  the  convenience  of 
the  government  or  if  it  is  determined 
that  collection  would  result  in  undue 
hardship  upon  the  person  who  suffered 
the  disease  or  injury  resulting  in  the  care 
and  treatment  provided  under  the 
CHAMPUS. 

(ii]  A  claim  in  excess  of  $40,000  may 
be  compromised,  settled,  waived  and 
released  only  with  the  prior  approval  of 
the  Department  of  Justice.  The 
Department  of  Justice  is  also  to  be 
consulted  in  all  cases  involving  [a] 
unusual  circumstances,  [b]  a  new  point 
of  law  which  may  serve  as  a  precedent, 
or  (c)  a  policy  question  where  there  is  or 
may  be  a  difference  of  \'iews  between 
federal  departments  and  agencies. 

(iii)  The  authority  of  compromise, 
settlement,  waiver  and  release 
described  by  this  paragraph  cannot  be 
exercised  in  any  case  in  which  [a]  the 
claim  of  the  United  States  for  such  care 
and  treatment  has  been  referred  to  the 
Department  of  Justice,  or  [b]  a  suit  by 
the  third  party  has  been  instituted 
against  the  United  States  or  the 
individual  who  received  or  is  receiving 
the  care  and  treatment  described  herein 
and  the  suit  arises  out  of  the  occurrence 
which  gave  rise  to  the  third-party  claim 
of  the  United  States. 

(6)  Reporting  requirements.  The 
Department  of  Defense  is  required  to 
submit  an  annual  report  to  the  Attorney 
General  stating  the  number  and  dollar 
amount  of  claims  asserted  against,  and 
the  number  and  dollar  amount  of 
recoveries  from  third  persons  for  third- 
party  federal  claims  arising  from  the 
operation  of  the  CHANfPUS.  To 
facilitate  the  preparation  of  this  report 


and  to  maintain  program  integrity,  the 
following  reporting  requirements  are 
established: 

(i)  Each  CHANfl>US  fiscal 
intermediary  shall  submit  on  or  before 
January  31  of  each  year  an  annual  report 
to  the  Director,  OCHAMPUS.  or  a 
designee,  covering  the  12  months  of  the 
previous  calendar  year.  This  report  shall 
contain,  as  a  minimum,  the  number  and 
total  dollar  amount  of  cases  investigated 
for  potential  diird-party  liability  and  the 
number  and  dollar  amount  of  cases 
referred  to  Uniformed  Services  claims 
ofHces  for  further  investigation  and 
collection.  These  latter  figures  are  to  be 
itemized  by  the  states  and  uniformed 
services  to  which  the  cases  are  referred. 

(ii)  Each  Uniformed  Service  will 
submit  an  annual  report  covering^^  12 
calendar  months  of  the  previous  ySbr. 
setting  forth,  as  a  minimimi.  the  number 
and  total  dollar  amount  of  cases 
involving  CHAMPUS  payments  received 
from  CHAMPUS  fiscal  intermediaries, 
the  number  and  dollar  amount  of  cases 
involving  CHAMPUS  payments  received 
from  other  sources,  and  the  number  and 
dollar  amount  of  claims  actually 
asserted  against,  and  the  dollar  amount 
of  recoveries  from,  third  persons.  The 
report,  itemized  by  state  and  foreign 
claims  jurisdictions,  shall  be  provided 
no  later  than  February  28  of  each  year, 
by  each  Uniformed  Service  to  the 
Director,  OCHAMPUS,  or  a  designee. 

(iii)  The  reporting  requirements 
prescribed  by  (e)(6)(i)  of  this  section  are 
to  be  implemented  by  the  Director. 
OCHAMPUS.  or  a  designee,  by  an 
appropriate  action.  The  reporting 
requirements  prescribed  by  paragraph 
(e)(6)(ii)  of  this  section  are  to  be 
implemented  as  soon  as  practicable  by 
agreement  between  the  Director, 
OCHAMPUS,  or  a  designee,  and  the 
affected  reporting  agency.  In  no  event 
will  the  reporting  requirements 
prescribed  in  paragraph  (e)(6)(ii)  above 
be  implemented  later  than  December  23. 
1988. 

(f)  Automobile  or  Other  Medical 
Payment  Insurance,  No-Fault  Insurance, 
or  Uninsured  Motorist  Insurance.  ~ 
Payment  may  not  be  made  under 
CHAMPUS  for  any  medical  service  or 
supply  to  the  extent  that  payment  has 
been  made  or  can  reasonably  be 
expected  to  be  made  for  the  service  or 
supply  under  medical  insurance  or  other 
pltin,  aidonobile  medical  payment 
insurance  policy  or  plan,  uninsured 
motorist  insurance,  no-fault  insurance  or 
other  forms  of  medical  payments 
protection.  Unless  all  or  a  portion  of  a 
payment  under  a  no-fault  or  uninsured 
motorist  insurance  policy  is  designated 
as  reimbursement  for  medical  expenses 
or  for  some  other  policy  benefit,  the  full 


amount  of  all  such  undesignated 
payments  shall  be  deemed  to  be  for 
medical  expenses  incurred  by  the  policy 
beneficiary.  Where  a  CHAMPUS 
bene^ciary  is  covered  by  no-fault  or 
uninsured  motoriBt  insurance, 
CHAMPUS  benefits  will  not  become 
available  until  the  CHAMPUS 
beneficiary  furnishes  written 
documentation  that  he  or  she  has 
incurred  medical  expenses  equal  to  the 
full  amount  of  the  payment  received 
under  the  policy,  or  to  that  portion  of  the 
total  payment  received  which  was 
designated  for  medical  expenses.  Based 
upon  the  results  of  the  investigation 
described  in  paragraph  (e)(3)(ii]  of  this 
section,  the  fiscal  intermediary  will 
segregate  all  claims  involving  treatment 
of  personal  injuries  for  which  it  is  likely 
that  such  other  insurance  is  available. 
These  claims  will  be  processed' initially 
as  double  coverage  claims  under  the 
provisions  of  S  199.14  of  this  part.  Any 
CHAMPUS  payments  made  after  the 
double  coverage  provisions  have  been 
fully  complied  with  will  be  considered 
for  possible  third-party  liability  recovery 
under  the  provisions  of  this  section. 

(g)  Worker's  Compensation  Claims. 
Based  upon  die  results  of  the 
investigation  described  in  paragraph 
(e)(3)(ii)  of  this  section,  the  fiscal 
intermediary  will  segregate  all  claims 
involving  treatment  of  work-related 
injuries.  These  claims  will  be  processed 
initially  as  double  coverage  claims 
under  §  199.14  of  this  part  dealing  with 
workers'  compensation  claims.  Any 
CHAMPUS  payments  made  after  the 
double  coverage  provisions  have  been 
fully  complied  with  will  be  considered 
for  possible  third-party  liability  recovery 
under  the  provisions  of  this  section. 
Unless  all  or  a  portion  of  a  payment 
made  pursuant  to  a  Worker's 
Compensation  claim  is  designated  as 
reimbursement  for  medical  expenses  or 
for  some  other  policy  benefit,  the  full 
amount  of  all  such  undesignated 
payments  shall  be  deemed  teiW  for 
medical  expenses  incurred  by  the  policy 
beneficiary. 

(h)  Mixed  Claims.  Occasionally,  a 
claim  arising  under  the  Medical  Care 
Recovery  Act  will  be  referred  to  a 
claims  collection  authority  which  also 
has  some  other  potential  for  recovery.  A 
typical  example  of  such  a  claim  is  one 
arising  as  the  result  of  an  automobile 
accident  in  which  there  is  a  likely 
tortfeasor  and  the  injured  party  is  also 
covered  by  some  combination  of  other 
health  insurance  which  is  primary  to 
CHAMPUS,  such  as,  woricers' 
compensation,  or  a  medical  payments 
provision  of  an  automobile  policy.  These 
claims  will  also  initially  be  processed  as 
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double  coverage  claims.  In  additran, 
agency  claims  collection  authorities 
should  take  full  cognizance  of  all 
avenues  of  potential  recovery  as  long  as 
there  is  any  potential  for  recovery  from 
the  tortfeasor.  Once  final  action  has 
been  taken,  any  remaining  possible 
recovery  under  the  Federal  Claims 
Collection  Act  may  be  referred  to  the 
General  Counsel,  OCHAMPUS.  for 
further  action  in  accordance  with  32 
CFR  199.17.  SHch  referrals  should 
contain  a  compiete  report  of  aH  actions 
taken  on  the  case  and  full  and  complete 
documentation  of  the  claims  involved. 
PalriciB  H.  Means, 

OSD  Federal  Register  Liaison  Officer 
Department  of  Defense. 
December  13. 1985. 
(FR  Doc  85-29699  Filed  12-20-85;  8:45  am] 

BILLING  COOC  Mf».04<« 


DEPARTMENT  OF  TRANSPOSTATtOM 

Coast  Guard 

33  CFR  Part  165 

(COTP  San  Diego  Reg.  as-l?] 

Security  Zone  Reguiatiofis:  San  Diego 
Bay,  CA,  Pacific  Ocean 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  at  Naval  Air 
Station  North  Island.  San  Qiego, 
Cahfomia,  consisting  of  the  water  area 
within  100  yards  (91.5  meters)  of  the 
cruiser  pier  (berths  J-K)  and  within  300 
yards  (275  meters)  of  the  carrier  pier 
(quay  wall  berths  L-P).  This  security 
zone  is  established  at  the  request  of  the 
United  States  Navy  and  is  needed  to 
safeguard  U.S.  Naval  vessels  and 
property  from  sabotage  or  other 
subversive  acts,  accidents,  criminal 
actions,  or  other  causes  of  a  similar 
nature.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Commfinding 
Officer,  Naval  Air  Station  North  Island 
or  the  Captain  of  the  Port. 
DATES:  This  regulation  becomes 
effective  on  December  5. 1985.  It 
terminates  on  April  5, 1986. 
FOR  FURTMER  INFORMATUM  CONTACT: 
LCDR  Steven  P.  Mojonnier,  USCG,  C/O 
U.S.  Coast  Guard  Caplaia  of  the  Port, 
2710  N.  Harbor  Drive.  San  Diego.  CA 
92101-1064.  telephone  1619)  293-5860. 

SUPPt.EMENTARY  mFORMATtON:  bl 

accordance  with  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  (NWM)  wa«  not 
ptdJHs^d  £er  this  re^ilatifla  and  (ood 


cause  exists  for  making  it  effective  in 
less  l)ian  30  days  after  Federal  Register 

pubKcation.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  secxire 
the  interests  of  the  United  States. 

Drafting  Infonnatioo 

The  drafters  of  this  regulation  are 
LCDR  Steven  P.  Mojonnier.  project 
officer  for  the  Captain  of  the  Port,  and 
LT  Joseph  R.  McFaul.  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

DiscDSsion  of  Regulation 

The  Commanding  Officer,  Naval  Air 
Station  North  Island  has  requested  that 
Captain  of  the  Port.  San  Diego. 
California  establish  a  security  zone  at 
Naval  Air  Station  North  Island  Cruiser 
(J-K)  and  Carrier  (L-P)  Piers.  This 
request  was  made  to  improve  security  at 
those  piers  and  to  prevent  vessels  from 
approaching  naval  ships  moored  at 
those  locations  closer  than  100  yards 
(91.5  meters)  at  the  cruiser  pier  and  300 
yards  (275  meters)  at  the  carrier  pier 
(quay  wall).  The  Captain  of  the  Port 
concurs  with  the  need  for  this  security 
zone.  The  security  zone  is  needed  to 
protect  persons  and  property  from 
sabotage  or  other  subversive  acts, 
accidents,  criminal  actions,  or  other 
causes  of  a  similar  nature,  and  to  secure 
the  interests  of  the  United  States.  The 
Captain  of  the  Port  has  designated  the 
Commanding  Officer,  Naval  Air  Station 
North  Island,  to  permit  entry  into  this 
security  zone.  This  regulation  is  issued 
pursuant  to  50  U.S.C  191  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

PART  165— [AMENDED] 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
followg: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Avthority:  33  U.S.C  1225  and  1231:  SO 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-1[«). 
6.04-1. 6.04-6,  and  33  CFR  160.5. 

2.  In  Part  165,  a  new  5  165.T1104  is 
added  to  read  as  follows: 

§  165.T1 104    Security  zonr.  San  Dtego  Bay, 
(a)  Location:  The  following  area  is  a 


security  zone:  The  water  area  adjacent 
to  Naval  Air  Station  North  Island, 
Coronado,  Cafifomia,  and  wiAin  109 
yards  (91.5  meters)  of  the  Cruiser  fl-K] 
Pier  and  within  300  yards  (275  meters)  of 
the  Carrier  (L-P)  Pier,  described  as 
follows:  From  a  point  on  the  shoreline  of 
Naval  Air  Station  North  Island,  on  North 
Island,  Coronado,  California,  at  latrtnde 
32°42'47.5"N,  lor^tude  11711'25.0'  W 
(Point  A),  for  a  place  of  beginning: 
thence  northeasterty  to  latitade 
32*42'52.0'  N.  longitude  117*11*21 .5*  W 
(Point  B);  thence  southeasterly  to 
latitude  32°42'44.5'  N.  longitude 
\\7°W\\Si'  W  (Point  C);  thence 
southerly  to  latitude  32*42'31i)'  N. 
longttade  liril*ia4'  W  (Point  D); 
thence  southeasterly  to  latitude 
32'"42'21.4"  N.  longitude  117^9'44.5'  W 
(Point  E);  thence  southeriy  to  latitude 
32'42'12.6"  N.  longitude  11710'47.8'  W 
(Point  Vf,  thence  generally  norftweateriy 
alpng  the  shorehae  of  Naval  Air  Station 
North  Island  to  the  piace  of  beginning 
(Point  A). 

(b)  Effective  Date:  This  regulation 
becomes  elective  oa  December  S 1985. 
It  terminates  on  April  5  1986. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  165.33  of  this 
Part,  entry  into  the  area  of  this  zoae  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Commanding 
Officer.  Naval  Air  Station  North  Island. 
Section  165.33  also  contains  other 
general  requirements. 

Dated:  December  5. 1985. 
E.A.  Hatmes, 

Commander.  U.S.  Coast  Guard,  Captain  dftbe 
Port  San  Diego,  California. 
|FR  Doc.  S5-902S7  Filed  12-2t>-8S;  &45  am] 

8IUJNG  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFL-012;  A-4-FRL-2942-41 

Approval  anH  Promulgation  of 
implementatioa  Plans;  FlorM^ 
Attainment  Date  DesignaMon  for  Lead 

AOENCr:  Euvironmentnl  Protection 

Agency. 

ACnON:  Final  rule. 

SUMMARY:  EPA  is  today  deleting  two 
sources  from  the  source-specific 
regulations,  which  were  promBlgated  oa 
Novemer  1. 1985.  for  the  Florida  lead 
implementation  plan.  EPA  is  also 
amending  the  Florida  table  of 
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attainment  dates,  listed  in  Part  52,  to 
include  an  attainment  date  for  lead. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  February  21. 1986.  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  Such  notice  may  be 
submitted  to  Archie  Lee.  at  the  EPA. 
Region  IV  address  below. 
AOOftESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
Environmental  Protection  Agency,  Air 
Programs  Branch,  EPA,  Region  IV,  345 
Courtland  Street.  NE..  Atlanta. 
Georgia  30365 
Florida  Department  of  Environmental 
Regulation.  Bureau  of  Air  Quality 
Management,  Twin  Towers  Office 
Building.  2600  Blairstone  Road, 
Tallahassee.  Florida  32301 
FOR  FURTHER  INFORMATION  CONTACT: 
Archie  Lee.  Air  Programs  Branch, 
Region  IV,  EPA,  at  the  above  address 
and  phone  404/881-3286  or  FTS:  257- 
3286. 

SUPPLEMENTARY  INFORMATION:  EPA 

took  final  action  on  the  Florida  Lead  SIP 
on  November  1. 1985  (56  FR  45603).  The 
action  disapproved  the  regulatory 
portion  of  the  SIP.  approved  the  rest  of 
the  SIP.  and  promulgated  source-specific 
Federal  regulations  to  replace  the 
disapproved  portion.  Since  that  time, 
two  of  the  sources  have  shut  down 
permanently,  and  today's  action 
removes  them  from  these  regulations. 
Specifically.  40  CFR  52.535(c)  (3)  and  (6) 
are  hereby  removed. 
^  The  two  sources  are  Chloride  Battery 

in  Tampa.  Florida,  and  Refined  Metals, 
in  Jacksonville,  Florida.  Chloride  Battery 
.      formally  requested  that  the  Hillsborough 
w\    County  Environmental  Protection 
! '  \  .-Commission  invalidate  its  permits  on 
;  July  3, 1985.  Refined  Metals  never 
returned  its  permits,  which  expired  on 
December  31, 1984.  Under  Florida  law, 
should  the  source  wish  to  reopen  after 
permit  expiration,  it  is  subject  to 
Florida's  New  Source  Review 
requirements  as  a  new  source. 

The  Code  of  Federal  Regulations 
(CFR)  contains  a  table  for  attainment 
dates  of  each  pollutant  for  each  slate. 
Florida's  table  is  contained  in  40  CFR 
52.523.  but  does  not  include  lead. 
Today's  action  will  amend  the  table  to 
include  lead,  and  set  the  attainment 
date  as  December  1, 1985,  which  is  the 
effective  date  of  the  federally 
promulgated  Florida  lead 
implementation  plan. 

Action 

This  action  is  taken  without  prior 
proposal  because  it  is  noncontroversial 


and  EPA  anticipates  no  comments  on  it. 
The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action,  and  the  other  will  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  21, 1986. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.    | 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Lead, 
Intergovernmental  relations. 

Dated:  December  16, 1985. 
Lee  M.  Thomas. 

Administrator. 

PART  52— {AMENDED] 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  K— Florida 

§52.523    (AmendedJ 

2.  In  §  52.523,  Attainment  dates  for 
national  standards,  the  table  is  amended 
as  follows: 

A  column  is  added  for  the  pollutant 
"Lead,"  with  the  notation  "h"  for  every 
entry,  and  a  corresponding  line  is  added 
to  the  legend  as  follows:  "h.  December  1, 
1985  ■ 

§52.535    (Amended] 

3.  In  §  52.535  paragraphs  (c)(3)  and  (6) 
are  removed  and  reserved. 

(FR  Doc.  85-30248  Filed  12-20-85;  8:45  am| 
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40  CFR  Part  S2 
(A-4-FRL-2937-7I 

Implementation  plans;  Florida; 
Approval  of  Source  Sampling  Rule 
Amendments 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  action. 

SUMMARY:  EPA  is  today  approving  the 
Source  Sampling  III  rule  amendments 
submitted  by  the  Florida  Department  of 
Environmental  Regulations  (FDER).  This 
rule  includes  serveral  minor  changes  to 
the  FDER's  notification  and  testing 
requirments  in  order  to  correct  and 
update  portions  of  the  existing  rules. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  February  21. 1986,  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Archie  Lee  of  EPA 
Region  IV's  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Florida 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Florida  Department  of  Environmental 
Regulation,  Bureau  of  Air  Quality 
Management,  Twin  Towers  Office 
Building.  2600  Blairstone  Road. 
Tallahassee,  Florida  32301; 
Office  of  the  Federal  Register,  1100  L 
Street.  NW.,  Room  8401,  Washington, 
DC  20005; 
Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch,  345 
Courtland  Street,  N.E.,  Atlanta. 
Georgia  30365; 
Public  Information  Reference  Unit. 
Library  Systems  Branch. 
Environmental  Protection  Agency,  401 
M  Street,  SW..Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Archie  Lee,  Air  Programs  Branch,  EPA 
Region  IV,  at  the  above  address,  and 
phone  404/881-3286.  or  FTS  257-3286. 
SUPPLEMENTARY  INFORMATION:  The 

Source  Sampling  III  rule  amendment 
was  submitted  by  the  FDER  to  EPA  on 
May  30, 1985.  After  a  thorough  review, 
EPA  has  determined  the  amendments  to 
be  acceptable,  and  is  today  approving 
them  as  submitted. 

The  submittal  amends  Florida 
Administrative  Code  (FAC)  Chapter  17- 
2.700,  Stationary  Point  Source 
Emissions  Test  Procedures.  These  rule 
amendments  include: 

(1)  The  requirement  to  conduct  annual 
compliance  testing  of  specific  source 
classes: 
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(2)  Confirmation  that  the  source 
emission  rate  is  established  on  the  basis 
of  a  three  test  run  unless  otherwise 
specified  by  the  applicable  test  method; 

(3)  The  requirement  that  source 
owners  give  notice  to  the  FDER  15  days 
prior  to  testing; 

(4)  Retaining  the  20°  alpha 
requirement  for  swirling  flow  stack 
conditions,  but  correctly  moving  the 
requirement  to  FDER  Method  1; 

(5)  Adoption  by  reference  of  the 
Federal  Register  publicatioh  dates  of  the 
original  promulgations  and  amendments 
to  EPA  Methods  already  in  17-2.700.  and 
adopting  EPA  Methods  6A  and  6B  for 
sulfur  dioxide  emission  testing,  and  EPA 
Method  7A  for  nitrogen  oxides  emission 
testing; 

(6)  Amending  Table  1  to  require  EPA's 
Method  5  for  particulate  emission 
testing  with  acetone  wash  for  citrus 
plants;  EPA  Method  6  for  sulfur  dioxide 
emission  testing,  and  alternatively 
allowing  the  use  of  fuel  sampling  to 
determine  sulfur  dioxide  emission  rates 
for  fossil  fuel  steam  generators  and  EPA 
Method  5  particulate  emission  testing 
for  Portland  cement  plants. 

Table  I  is  a  listing  of  the  sampling 
procedures  and  special  conditions  for 
each  source  which  has  an  emission 
limiting  standard  in  the  FAC. 

Under  Method  6,  Special  Conditions 
for  fossil  fuel  steam  generators,  fuel 
sampling  and  analysis  may  be  used  in 
lieu  of  Method  6,  with  prior  approval  of 
the  FDER.  EPA  concurs  with  this 
alternate  method  for  determining 
compliance,  provided  that  initial 
compliance  is  assured  by  Method  6.  The 
FDER  has  been  informed  of  this,  and  has 
stated  that  the  intent  was  to  assure 
initial  compliance  with  Method  6. 
Therefore,  EPA  finds  this  to  be 
acceptable. 

Final  Action 

Based  on  the  foregoing,  EPA  hereby 
approves  Florida's  Source  Sampling  III 
rule  amendment.  This  action  is  taken 
without  prior  proposal  because  the 
changes  are  noncontroversial  and  EPA 
anticipates  no  comments  on  them. 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  publication  of  this  Federal 
Register  notice.  However,  if  notice  is 
received  within  30  days  of  the  date  of 
this  notice  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn,  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action,  and  the  other 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  21, 1986. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Incorporation  by  reference  of  the 
Florida  State  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
intergovernmental  relations, 
incorporation  by  reference,  nitrogen 
dioxide,  particulate  matter,  sulfur 
dioxide. 

Dated:  December  9, 1985. 
Lee  M.  Thomas, 

Administrator. 

PART  52— [AMENDED] 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  K— Florida 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(56)  as  follows: 

§  52.520    Identincatkm  of  plan. 

***** 

(c)  The  plan  revisions  listed  below 
w  ere  submitted  on  the  dates  specified. 

***** 

(56)  Amendments  to  the  Florida 
Administrative  Code  (FAC)  submitted 
by  the  Secretary  of  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  on  May  30, 1985, 
which  deals  with  source  sampling. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  17-2.700  FAC. 
which  deals  with  source  sampling 
procedures  and  conditions,  adopted  on 
April  3, 1985,  by  the  FDER. 

(ii)  Additional  material. 

(A)  None. 

(PR  Doc.  8&-29558  Filed  12-20-85;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  10 

[CGO  85-094] 

Licensing  of  Pilots;  Annual  Pliysical 
Examination 

aoency:  Coast  Guard,  DOT. 

ACTtON:  Interim  final  rule. 

summary:  This  rule  amends  the  Final 
Rule  (5C  FR  26106)  published  on  )une  24, 
1985  and  the  correction  of  the  effective 
date  (50  FR  30274)  published  July  25. 
1985  regarding  §  10.07-9{e)  of  46  CFR 
Subpart  10.07.  This  amendment  will 
permit  first  class  pilots  to  take  the 
required  physical  examination  at  any 
time  during  the  calender  year,  with  the 
stipulation  that  the  time  between  each 
physical  examination  may  not  exceed  13 
months.  This  rule  provides  flexibility  in 
scheduling  physical  examinations  in 
order  to  accommodate  the  employment 
practices  in  the  merchant  marine. 

DATCa:  Effective  January  1. 1986. 
Comments  must  be  received  by 
February  8. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  J.  Hartke.  Office  of  Merchant 
Marine  Safety  (G-MVP/12).  Room  12ia 
U.S.  Coast  Guard  Headquarters.  2100 
2nd  Street.  SW..  Washington.  DC  20593. 
(202)  426-2985. 

SUPPLEMENTARY  INFORMATION:  On  June 
24. 1985.  the  Coast  Guard  published  a 
Final  Rule  at  50  FR  26106  regarding  the 
licensing  of  pilots,  effective  July  24, 1985. 
Due  to  numerous  comments  that  the 
requirements  could  not  be  met  within 
the  30  days  allowed  without  a 
substantial  disruption  of  pilots* 
schedules,  the  effective  date  was 
amended  to  January  1, 1986  (50  FR 
30274).  Subsequent  to  the  revision  of  the 
effective  date,  more  comments  were 
received  objecting  to  the  manner  in 
which  the  statutory  requirement  for  an 
annual  physical  exam  was  being 
applied.  Under  46  U.S.C.  7101(e)(3)  an 
individual  may  be  issued  a  license  as  a 
pilot  only  if  the  individual  has  a 
thorough  physical  examination  each 
year  while  holding  the  license. 
CurrenUy.  46  CFR  10.07-«(e)  provides 
that  if  an  individual  holding  a  first  class 
pilot's  license  or  endorsement  does  not 
satisfactorily  complete  a  physical 
examination  within  90  days  prior  to  the 
anniversary  date  of  the  issuance  of  the 
license,  the  license  or  endorsement  is 
invalid  as  of  the  anniversary  date  and 
the  individual  may  not  operate  under 
the  authority  of  that  license  or 
endorsement  until  a  physical 
examination  has  been  completed.  The  90 
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day  provision  was  intended  to  provide 

flexibility  in  scheduling  physical 
examinations  in  recognition  of  the 
employment  practices  in  the  merchant 
marine. 

It  was  brought  to  our  attention  that 
the  requirement  for  the  physical 
examination  to  be  conducted  within  the 
90-day  period  prior  to  the  anniversary 
date  of  the  issuance  of  the  license 
placed  a  large  burden  on  the  pilots 
because,  as  a  matter  of  practice,  most 
pilots  undergo  their  physical  exams  at 
times  that  do  not  conflict  with  their 
sailing  or  seagoing  period.  For  example, 
in  several  pilot  organizations  every  pilot 
takes  the  physical  exam  during 
December  each  year.  Additionally, 
pilots  on  Great  Lakes  vessels  take  their 
physical  exams  during  February  or 
March  each  year  to  avoid  conflict  with 
the  sailing  season  which  runs  from  April 
to  December.  In  most  instances  the 
schedules  for  physical  exams  currently 
being  followed  have  no  relationship  to 
the  individual's  license  issuance  date. 

To  deal  with  these  problems,  the 
Coast  Guard  is  amending  46  CFR  ia07-9 
to  allow  even  greater  flexibility.  This 
amendment  will  permit  a  first  Class 
pilot  to  take  the  required  physical 
examination  at  any  time  during  the 
calendar  year,  llie  license  will  become 
invalid  on  the  first  day  of  the-month 
following  the  anniversary  of  that 
examination.  This  will  allow  pilots  to 
maintain  an  annual  physical  exam 
schedule  that  best  suits  their  individual 
needs.  This  change  should  eliminate  the 
problems  associated  with  the  scheduling 
of  annual  physical  exams. 

This  amendment  is  being  published  as 
an  interim  final  rule  in  order  to  avoid  a 
disruptive  effect  on  pilots  and  their 
employers.  The  substantive  requirement 
for  an  annual  physical  examination  is 
not  being  changed  only  the  scheduling 
of  the  exam.  Since  delay  in  promulgating 
this  relaxation  would  cause  pilots  to 
schedule  additional  physical 
examinations,  the  Coast  Guard  has 
determined  under  5  U^C.  553,  that 
providing  prior  notice  and  opportunity 
for  comment  would  be  contrary  to  the 
public  interest 

This  interim  final  rule  is  effective  in 
less  than  30  days.  Good  cause  exists  to 
make  this  rule  effective  in  less  than  30 
days  because  the  purpose  of  the  interim 
final  rule  is  to  relieve  the  potential 
hardship  created  by  the  rule  published 
June  24. 1985.  which  unless  amended 
would  become  effective  January  1, 1968. 
Comments  are  solicited  to  assist  in 
determining  if  the  practical  problems 
with  physical  exam  scheduling  have 
been  eliminated.  Conments  should  be 
mailed  to  Casuaandant  (G-CMC/21) 
(CGD  65-4104).  U^  Coast  Guard. 


Washington.  DC  20593.  Between  7:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  comments  may  be  delivered  to 
and  will  be  available  for  inspection  or 
copying  at  the  Marine  Safety  Council 
(G-CMD/21),  Room  2110.  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW..  Washington,  DC  20593, 
(202)  426-1477.  Comments  must  be 
received  by  February  6, 1988. 
Regulatory  Evaluation:  This 
amendment  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034;  February  28, 1979).  It  is  not 
expected  to  have  a  significant  economic 
impact,  as  the  only  consequence  is  that 
an  extra  physical  exam  may  not  be 
required  for  some  pilots.  The  economic 
impact  of  this  rule  has  been  found  to  be 
so  minimal  that  further  evaluation  is 
unnecessary.  Since  the  impact  of  this 
rule  is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  is  no  paperwork  burden 
associated  with  this  amendment. 

List  of  Subjects  m  46  CFR  Part  16 

Seamen.  Marine  Safety,  Navigation 
(water).  Passenger  vessels. 

PART  10— AMENDED] 

In  consideration  of  the  foregoing.  Part 
10  of  Title  46  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  Authority  citation  for  Part  10 
reads  as  follows: 

Authority:  46  li^S-C  7101:  49  CFR  1.46(b). 

2.  Section  10.07-9  is  amended  by 
giving  paragraphs  (b).  (e)  and  (g)  to  read 
as  follows: 

§10.07-9    Ptiyatcai  axamlnation 
raquiraments  tor  a  license  or 
•ndorsamennt  as  first  class  pilot 

(b)  Every  person  holding  a  license  or 
endorsement  as  first  class  pilot  shall 
have  a  thorough  physical  examination 
each  calendar  year  while  holding  the 
license  or  endorsement  except  that  this 
requirement  does  not  apply  to  an 
individual  who  vdll  serve  as  a  pilot  only 
on  a  vessel  of  less  than  1.600  gross  tons. 

(e)  An  individual's  first  class  pilot's 
license  or  endorsement  becomes  invalid 
on  the  first  day  of  the  month  following 
the  first  aimiversary  of  the  individual's 
most  recent  physical  examination 
satisfactorily  completed:  the  individual 
may  not  operate  under  the  authority  of 
that  license  or  endorsement  until  a 


physicalexamination^has  been 
satisfactorily  completed. 

(g)  An  applicant  for  renewal  of  a 
license  or  endorsement  as  first  class 
pilot  shall  satisfactorily  complete  within 
one  year  prior  to  renewal  and  file  the 
OCMI,  a  physical  examination  meeting 
the  requirements  specified  in  paragraph 
(d)  of  this  section. 

Dated:  December  18.  1965. 
W.J.  Ecker. 

Captain.  US.  Coast  Guard,  Acting  Chief, 
Office  of  Merchant  Marine  Safety. 

[FR  Doc.  85-30266  Filed  12-20-86:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

I  General  Docket  Nos.  84-689  and  84-690) 

Radiodetermiration  Satellite  Service; 
Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  The  Erratum  is  to  correct  the 
Table  of  Frequency  Allocations  of  the 
Report  and  Order  released  by  the  FCC 
on  September  13, 1985,  regarding 
radiodetermination  satellite  service. 
FOR  FURTHER  INFORMATION  CONTACT 
Melvin  J.  Murray,  Frequency  Allocations 
Branch,  Office  of  Science  and 
Technology  Federal  Communications 
Commission.  Washington,  DC  20554 
(202)  653-6144. 
SUPPLEMENTARY  INFORMATION: 

i 

Erratum  5 

In  the  Matter  of:  Amendment  of  the 
Commission's  Rules  to  Allocate  Spectrum  for. 
and  to  Establish  ott»r  Rules  and  Policies 
Pertaining  to.  a  Radiodetermination  Satellite 
Serv  ice.  Gen.  Docket  .No.  84-669.  RM-4426: 
Policies  and  Procedures  for  the  Licensing  of 
Space  and  Earth  Stations  in  the 
Radiodetermination  Satellite  Service,  Gen. 
Docket  No.  84-690:  GEOSTAR 
CORPORATION.  For  Authority  to  Construct. 
Launch  and  Operate  Space  Stations  in  the 
Radiodetermination  Satellite  Service,  File 
Nos.  2191-DSS-P/L-83,  2192-DSS-P/LrO, 
2193-OSS-P/L-83.  2194-DSS-P/L-83:  A 
request  to  allocate  the  1606.6-1613.8  MHz 
band  on  a  Primary  Basis  to  the  Radio 
Astronomy  Service.  RM-4839. 

Released:  December  13, 1985. 

In  the  Commission's  Report  and  Order 
in  the  captioned  proceeding  released 
September  13, 1985  (50  FR  39101; 
Septemt>er  27, 1986).  an  error  was 
detected  in  the  Table  of  Frequency 
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allocations  in  the  first  column  on  page 
39108.  This  Table  is  corrected  by 
deleting  footnote  US40  from  both 
columns  4  and  5. 

Federal  Communications  Commissions. 
William  |.  Tricarico, 
Secretary. 
[FR  Doc.  85-30198  Filed  12-20-85:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  994 
(Docket  No.  MMO-1] 
Egg  Marketing  Order 

Correction 

In  FR  Doa  85-29547,  beginning  on 
page  51344  in  the  issue  of  Monday, 
December  16, 1985,  make  the  following 
corrections: 

1.  On  page  51345: 

a.  In  the  second  column,  §  994.1, 
fourth  line,  "of  whom"  should  read  "to 
whom". 

b.  In  the  third  column,  §  994.9,  second 
line,  "handle"  should  read  "handles". 

c.  In  the  third  column.  §  994.11,  third 
line,  "of  older"  should  read  "or  older". 

2.  On  page  51346,  second  column. 

§  994.37(d),  first  line,  "purpose"  should 
read  "purposes". 

3.  On  page  51347,  third  column, 

S  994.45(j](3),  third  line,  "made"  should 
read  "make". 

4.  On  page  51348: 

a.  In  the  first  column,  §  994.50(b): 

(1)  In  the  fifth  line,  "sales"  should 
read  "sale". 

(2)  In  the  eighth  line,  "porducts" 
should  read  "products". 

b.  In  the  second  column,  §  994.60(a), 
third  line,  "ensuring"  should  read 
"ensuing". 

c.  In  the  third  column,  §  994.62(a). 
third  line,  insert  the  word  "a"  between 
"if  and  "surplus". 

BtLLMG  CODE  1S0S-01-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

lLR-236-84] 

Information  Returns  Relating  to  Sales 
or  Exchanges  of  Certain  Partnership 
Interests;  Proposed  Ruleniaking 

agency:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  income  tax 
regulations  relating  to  information 
returns,  statements,  and  notifications 
required  where  there  is  a  sale  or 
exchange  of  certain  partnership 
interests.  The  text  of  the  temporary 
regulations  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking.. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  Feburary  21, 1986.  The 
regulations  are  proposed  to  be  effective 
with  respect  to  sales  or  exchanges  of 
partnership  interests  made  after 
December  31, 1984. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  1111  Constitution 
Avenue.  NW.,  Attention:  CC:LR:T  (LR- 
236-64),  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Shaw  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224,  (Attention:  CC:LR:T  LR-236- 
84).  Telephone  202-566-3297  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  6050K  of  the  Internal 
Revenue  Code  of  1954. 

For  the  text  of  the  temporary 
regulations  see  T.D.  8064  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  addition  to  the  regulations. 


Regulatory  Flexibility  Act  and  Executive 
Older  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  the 
proposed  rule  is  not  subject  to  review 
imder  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  regulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Conunents  and  Requests  for  a  Public 
Hearing 

Before  adoptmg  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  of  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OBM)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Comments  on  these 
requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
of  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  these  requirements  to 
OMB  also  send  copies  of  those 
comments  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  E.  Shaw 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
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personnel  from  other  oHices  of  the 

Internal  Revenue  Service  and  Treasury 

Department  partMpatsd  farileveloping 

these  regulations  both  on  matters  of 

8ubstan<ttf«iiii«tyle. 

Roacoa  L.  EgRar.  )r.. 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  8&-30324  Filed  12-20-65;  9:22  am] 
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26  CFR  Part  1 

(tR-216-841 

Taxation  of  Fringe  Benefits; 
Withdrawal  of  Notice  of  Proposed 
Ruleimricing 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Withdrawal  of  notice  of 

proposed  rulemaking. 

summary:  This  doaflBaat  withdraws 
portions  of  the  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  published  in  the 
Federal  Register  for  January  7. 1985.^ 
FR  836).  February  20, 1985  (50  FR  7073). 
and  November  6. 1985  (50  FR  460061. 
relating  to  the  taxation  of  fringe 
benefits.  The  text  of  the  temporary 
regulations  under  sections  61  and  132 
served  as  the  comment  document  for  the 
notice  of  proposed  xulemaking.  In  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  the 
Internal  Revenue  Service  is  removing 
portions  of  those  temporary  regulations. 
This  document  withdraws  portions  of 
the  notice  of  proposed  rulemaking  that 
relate  to  the  removed  portions  of  the 
temporary  regulations.  Changes  to  the 
applicable  tax  law  were  made  by 
section  531  of  the  Tax  Reform  Act  of 
1984  (98  Stat.  877). 

date:  The  withdrawal  of  portions  of  the 
notice  of  proposed  rulemaking  is 
effective  as  of  January  1, 1985. 
FOR  FURTHER  INTORMATION  CONTACT: 

Aimette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Reveoue 
Service,  (202)  566-3918,  not  a  teH-free 
call. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  61  was  amended  and  section 
132  was  added  to  the  Internal  Revenue 
Code  of  1954  (Code)  by  section  531  of 
the  Tax  Reform  Act  of  1984  (96  Stat. 
877).  Temporary  regulationajiublished  in 
the  Federal  Register  for  January  7, 1985 
(50  FR  747),  amended  the  Income  Tax 
Regulations  (26  CFR  Part  1)  to  reflect  the 
changes  in  the  law  relating  to  the 
taxation  of  fringe  benefits.  These 


regulations  were  later  amended  in  the 
Fedeittl  Regiflter  for  February  20. 1985 
(SO  FR  7038),  and  November  6. 1985  (50 
FR  46006). 

Many  comments  wereteceived  on  the 
proposed  and  temporary  regulations 
published  during  1965.  In  addition,  on 
April  16. 17,  and  18, 1985,  the  Internal 
Revenue  Service  held  public  hearings 
concerning  the  provisions  of  the 
proposed  regalations.  In  response  to  the 
comments  and  the  statements  made  at 
the  pubhc  hearings,  the  rules  provided  in 
the  proposed  and  temporary  regulations 
have  been  amended.  Due  to  the  extent 
of  the  amendments,  tiie  regulations  have 
been  issued  in  temporary  rather  than 
final  form.  In  addition,  the  temporary 
regulations  (published  in  the  Rules  and 
Regulations  portion  of  tiiis  issue  of  the 
Federal  RegijBter)  also  serve  as  the 
comment  document  for  a  notice  of 
proposed  rulemaking  (published  in  the 
Proposed  Rules  portion  of  this  issue  of 
the  Federal  Register).  Because  the  rules 
are  being  reissued  as  proposed  and 
temporary  regulations  rather  than^&ial 
regulations,  portions  of  the  previously 
published  notice  of  proposed  rulemaking 
and  temporary  regulationsuwst  be 
withdrawn.  The  portion  of  the 
temporary  and  proposed  regulations 
relating  to  the  election  to  aggregate  lines 
of  business  for  purposes  of  ctvtain  fringe 
benefit  exclusions  under  section  4977  of 
the  Code  is  not  withdrawn. 

Drafting  Information 

Tke*principal  author  of  this  document 
is  Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  this  document  on  matters 
of  both  substance  and  style. 

The  proposed  amendments  to  26  CFR 
Part  1  under  ,8  1.61-2T  and  §  1.132-lT 
published  in  the  Federal  Register  for 
January  7, 1985,  February  20, 1985.  and 
November  6, 1985,  are  hereby 
withdrawn. 
Roscoe  L.  Eggei,  Jr., 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  66-30163  Filed  12-16-85;  11:10  am] 
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[26  CFR  Parts  1  and  602] 

(LA-216-841 

Taxation  of  Fringe  Benefits  and 
Exclusions  From  Gkcoss  Income  for 
Certain  Fringe  Benefits;  Proposed 
Ruiamaklng 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTKNC  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  taxation  of  fringe  benefits.  The  text 
of  those  temporary  regulations  serves  as 
the  comment  document  for  this  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  mailed  or 
delivered  byTebruary  21, 1986.  Except 
to  the  extent  otherwise  provided,  the 
regulations  are  proposed  to  be  effective 
as  of  January  1, 1985. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:.  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-216-84  and  LR-37-fl5),  Washington, 
DC  20224. 

FOR  FURTHER  INPORMATION  CONTACT: 
Annette  J.  Guarisco  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue  Service 
(202-566-3918,  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  aBsnd 
Parts  1  and  602  of  Title  26  of  (he' Code  of 
Federal  Regulations.  The  temporary 
regulations  are  designated  by  a  "T' 
following  their  section  citation.  The  final 
regulations,  which  this  document 
proposes  to  base  on  those  temporary 
regulations,  would  amend  Parts  1  and 
602  of  Title  28  of  the  Code  of  Federal 
Regulations. 

The  regulations  provide  guidance  on 
the  tax  treatment  of  taxable  and 
nontaxable  fringe  lienefits,  including  the 
valuation  of  taxable  fringe  benefits  for 
purposes  of  income  and  employment  tax 
reporting  and  withholding.  The 
regulations  provide  special  rules  for 
valuing  employeri^rovided  automobiles, 
use  of  employer-provided  aircraft,  free 
or  discounted  flights  on  commercial 
arilines,  and  meals  provided  at 
employer-operated  eating  facilitiee.  The 
regulations  alsDptDvide  rules  relating  to 
the  exclusions  from  gross  income  for 
certain  fringe  benefits  and  applicable 
nondiscrimination  rules. 

Section  61  of  the  Internal  Revenue 
Code  of  1954  (the  Code)  was  amended, 
and  section  132  was  added  to  the  Code, 
by  section  53r«eM!e  Tax  Reform  Act  of 
1984  (98  Stat/WB).  Temporary  and 
proposed  regulations  were  published  in 
the  Federal  Register  on  Janoeif  7, 1965 
(50  FR  747,  836).  These  regulations  were 
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later  amended  in  the  Feiieral  Register  on 
February  20. 1985  (50  FR  7038,  7073). 

Subsequently,  Pub.  L  99-44  (Repeal  of 
Contemporaneous  Recordkeeping 
Requirements)  affected  some  of  the 
proposed  and  temporary  regulations 
published  in  February.  To  implement  the 
provisions  of  Pub.  L  99-44,  the  Service 
withdrew  the  affected  proposed  and 
temporary  regulations  published  in 
February  (50  FR  46004. 46086)  and 
published  new  proposed  and  temporary 
regulations  on  November  6. 1985  (50  FR 
46006, 46087).  This  document  replaces 
portions  of  the  previously  issued 
proposed  regulations. 

Many  comments  were  received  from 
the  public  concerning  the  provisions  in 
the  proposed  and  temporary  regulations 
published  earlier  this  year.  In  addition, 
on  April  16, 17,  and  18, 1985,  the  Internal 
Revenue  Service  (Service)  held  public 
hearings  concerning  the  temporary  and 
proposed  regulations.  In  response  to  the 
comments  and  the  statements  made  at 
the  public  hearings,  the  regulations  have 
been  amended.  Due  to  the  extent  of  the 
amendments,  the  Service  is  issuing  the 
regulations  in  temporary  rather  than 
final  form.  This  document  contains  the 
cross-reference  notice  of  proposed 
rulemaking  to  provide  the  public  with  an 
opportimity  to  comment  on  the  revised 
provisions  of  the  regulations  before  they 
become  final.  The  Service  expects  to 
hold  public  hearings  on  the  proposed 
regulations  early  next  year. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc  [T.D.  8.063] 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  contains  a  summary  of  the 
provisions  of  these  regulations. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291.  Accordingly,  a  Regulatory 
Impact  Analysis  is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  pubUc 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  no  Regulatory 
Flexibility  Analysis  is  required  by  5 
U.S.C.  chapter  6. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  nvritten  comments  that  are 
submitted  (preferably  eight  copies]  to 
the  Commissioner  of  Internal  Revenue. 


AH  comments  will  be  available  for 
public  inspection  and  copying.  When  the 
public  hearing  is  scheduled,  notice  of  the 
time  and  place  will  be  published  in  the 
Federal  Register. 

Comments  are  particularly  invited 
concerning  the  administrability  and 
appropriateness  of  the  special  rules 
contained  in  the  temporary  regulations 
relating  to  valuing  the  availability  of 
employer-provided  automobiles,  the 
personal  use  of  employer-provided 
vehicles,  the  use  of  employer-provided 
vehicles  for  commuting,  flights  on 
employer-provided  aircraft,  free  or 
discounted  flights  on  commercial 
airlines,  and  meals  provided  at 
employer-operated  eating  facilities  for 
employees. 

With  regard  to  the  automobile  special 
valuation  rule,  comments  tire  requested 
concerning  the  use  of  a  four-year,  level- 
payment  lease  term  as  the  basis  of  the 
Annual  Lease  Value  Table.  (For  a 
further  discussion  of  this  rule,  see  the 
preamble  to  the  temporary  regulations 
contained  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.) 

The  proposed  regulations  provide 
guidance  on  valuing  an  automobile  for 
purposes  of  determining  the  Annual 
Lease  Value,  fri  particular,  the  proposed 
regulations  provide  that  for  this  purpose 
the  value  of  an  automobile  does  not 
include  the  value  of  specialized 
equipment  which  is  not  susceptible  to 
personal  use  or  of  a  telephone.  An 
example  of  such  equipment  would  be 
permanent  shelving  custom  designed  to 
hold  special  business  tools.  This 
provision  does  not  mean  that  any 
property  susceptible  to  personal  use 
which  is  in  an  automobile  must  be 
valued  as  part  of  the  automobile.  The 
regulations  are  not  intended  to  address 
the  treatment  of  property  which, 
although  susceptible  to  personal  use.  is 
not  commonly  included  in  an 
automobile  but  when  included  in  an 
automobile  is  commonly  used  for 
business  while  the  automobile  is  being 
used  for  personal  purposes.  An  example 
of  such  property  is  a  car  telephone, 
which  may  be  used  for  business 
purposes  while  the  car  is  being  used  for 
personal  purposes  (e.g.,  a  business  call 
while  an  employee  is  commuting  to 
work).  Comments  are  requesting  as  to 
what  other  property  falls  into  this 
economy  and  as  to  the  appropriate  tax 
treatment  for  personal  use  of  such 
property. 

The  vehicle  cents-per-mile  rule  may 
"be  used  to  value  the  personal  use  of 
employer-provided  vehicles  regularly 
used  in  the  employer's  business  if  the 
value  of  the  vehicle  does  not  exceed 
$12,800  (for  1985).  Comments  are 
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requested  concerning  (1)  the  need  for 
further  definition  of  the  regularly  used  in 
business  standard,  (2)  suggestions  for 
such  a  definition,  and  (3)  the 
appropriateness  of  and  suggestions  for 
refining  the  alternative  mileage  rule  for 
use  of  the  vehicle  cents-per-mile  rule. 

Comments  are  requested  concerning 
the  definitions  of  Federal  officers  and 
executive  officers  at  the  state  and  local 
levels,  for  purposes  of  determining  who 
is  a  control  employee  and  thus  ineligible 
to  use  the  commuting  special  valuation 
rule. 

Comments  are  also  requested  relating 
to  the  tax  treatment  of  so-called 
"bonus"  programs  (such  as  "frequent 
flier"  programs)  imder  which  a  company 
provides  benefits  (such  as  free  flights, 
automobile  rentals,  and  hotel  rooms)  to 
their  customers  on  the  basis  of  the 
amount  of  business  the  customer  does 
with  the  company.  The  issue  of  tax 
treatment  arises  when,  for  example,  the 
business  that  gives  rise  to  the  benefits  or 
bonuses  is  paid  for  by  the  customer's 
employer  rather  than  the  customer  (i.e.. 
business  flights  or  hotel  rooms  are  paid 
for  by  the  employer  and  the  company 
awards  the  bonus  flight  or  hotel  room  to 
the  employee).  Comments  are  requested 
on  the  need  for  special  rules  relating  to 
the  valuation  of  the  benefits,  the 
administrability  of  either  withholding  on 
or  reporting  the  value  of  such  benefits, 
and  the  appropriate  party  to  charge  with 
the  responsibility  for  reporting. 
Comments  are  specifically  requested 
regarding  whether  the  benefits  should 
be  regarded  as  "wages"  subject  to 
withholding. 

In  August  1985,  the  Service  announced 
rules  relating  to  reporting  and 
withholding  on  the  value  of  fringe 
benefits  (Annoimcing  85-113  I.R.B.  No. 
31,  August  5, 1985).  Comments  are 
requested  relating  to  those  withholding 
and  reporting  rules. 

The  collection  of  information 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  Comments  on 
those  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington. 
DC  20503.  The  Internal  Revenue  Service 
requests  that  persons  submitting 
comments  on  those  requirements  to 
OMB  also  send  copies  to  the  Service. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Annette  J.  Guarisco  of  the 
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Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  tiie  Internal 
RevenueService  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjacto 

26  CFR  1.61-1—1.281^ 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  Part  602 

RepoEtiqgand  recordkeeping 
requiremeots. 
Rfwcos  L.  finsr,  Jr., 
CommissioBBT  of  Internal  Aevenue. 
[FR  Doc.  85-30162  Filed  12-18-85;  11:09  am) 
BtmwoxoBt  mm  m\  m 

DEPARTMENT  OF  JU&iaOE 
omoe  Of  ttie  Mtomey  Qeneral 

2eOFR«<airt16 

(Order  No.  1114-851 

Revlaion«fOapanmentof  Justice  Fee 
WejMletlone  leiplBmenMnB  tbe 
Freedom 'Of.lntennallen  Act 

aoemcy:  Department  pf  Justice. 
action:  Prqpoaed  Rule. 

SUMWMiv:  This  notice  sets  f  orHi  a 
proposed  revision  1o  the  procedural 
regulations  of  ihe  Department  of  Justice, 
28  CFR  16.10,  setting  forth  the  iees  1o  be 
charged  under  the  Freedom  of 
hrformation  Aot'CFOIA'''),  5  'U.S;C.  552. 
It  is  proposed  'that  this  -provision  be 
amended,  for  the  first  time  since  1975,  to 
increase  certain  of  the  fees  charged 
under  the  Act.  No  dhange  is  proposed  in 
the  current  (diaige  df  $0.10  per  page  7or 
dupUcafion. 

date:  Comments  must 'be  received  on  or 
before  January  22, 1966. 
ADDRESS:  Comments  shoUld  be  directed 
to:1CevinR.  Jones,  Deputy  Assistant 
Attorney  General,  Office  of  Legal  Policy, 
United  States  Department  of  Justice, 
Room  4224,  Washington,  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Metcalfe,  Co-Director,  Office  of 
Information  and  "Privacy,  United  States 
Department  of  Justice,  Washington,  DC 
20530  ((2D2)T24-74D0.). 
SUPPLEMSNXARY  INFORMATION:  The 
regulations  of  the  Department  nf  Justice 
implementing  the  Freedom  of 
Information  Act.  5  U.S£.  552,  and  the 
Privacy  Act  oll97A,.5  LLS.C.  B52a.  vtefe 
amended  in -theiirieDtiEaty.  effective  J^pnl 
30, 1984.  49  FR  12248  (Mar.  29, 1984).  As 


stated  in  the  Supplemental^  information 
to  that  notice,  revisions  to  Ihe 
Department's  FOIA  fee  regulation  were 
stiU  then  under iconsideration  and  would 
be  dealth  with  in  a  separate  rulemaking 
proceeding.  49  FR  at  12249.  That  review 
has  now  been  completed.  The  purpose 
of  this  Notice  of  Proposed  Rulemaking  is 
to  propose  certain  changes  in  the  fees 
charged  to  requesters  imder  the  POIA — 
the  costs  of  searching  for  requested 
information  and  of  related  materials  and 
services,  including  audio  tapes  and 
'Cor^puter  services  and  materials.  No 
change  is  poiposed  in  the  current 
duplication  charge  of  $0.10  per  page. 

The  Department's  current  fee 
regulations  was  first  adopted  in  1975,  in 
response  to  the  1974  amendments  \o  the 
Freedom  of  Information  Act  that  limited 
the  allowable  iees  chargeable  to 
requesters  to  the  cost  of  search  for  and 
duplication  of  documents.  5  U.S.C. 
552(a)(4)(A);  28  CFR  16.9  (1983).  That 
regulation  set  the-charge  lor  duplication 
at  $0.10  per  page,  and  provided  for  a 
charge  of  $1.00  per  quarter  hour  spent  by 
clerical  personnel  in  excess  of  the  first 
quarter  hour  in  searching  for  and 
retrievmg  requested  records,  and  a 
charge  of  $2.00  per  quarter  Irour  for 
nonclerical.  nonroutine  searches  where 
the  time  of  professional  or  managerial 
personnel  3S  lequiied.  That  regulation 
also  provided  a  schedule  of  charges  for 
computer  services  and  materials  and 
audio  tapes  needed  to  reproduoe 
computerized  or  audio  records. 

These  provisions  have  remained 
unchanged  since  1975,  except  to 
renumber  1hem  as  28  CFR  16  JO.  49  FR 
12257-58.  The  considerable  inflation 
since  ihat  time  has  rendered  these 
charges  well  out  of  date.  For  Federal 
employees,  both  at  the  clerical  level  and 
the  professional  level,  salary  rates  at 
specific  grades  in  the  General  Schedule 
have  increased  by  approximately  70% 
since  1B75.  Moreover,  the  charges  for 
computer  time  and  .materials  and  for 
audio  t^pes  Bre  in  most  cases  iar  out  of 
line  with  the  current  actual  costs  of 
those  services  cmd  items  to  the 
Department  ioday. 

Accordingly,  it  is  proposed  Ihat  -the 
Department's  regulation  be  amended  to 
increase  the  fees  to  51.75  .per  quarter 
hour  after  the  first  quarter  hour  ior 
clerical  searches  and  to  $3.50  per 
quarter  hour  After  the  first  for 
nonGlehoal,3>iofes8ianal  searches.  The 
regulations  governing  computer  services 
and  materials  and  audio  tapes  would 'be 
revised  ^to  provide  for  the  chaggmg  of 
current  actual  costs  to  the  Depattmeirt 
ofihaae.eervices  And  items.  However, 
no  change  its  ipEopeaed  for  tfaexnrrent 
duplication  charge 'of  $0Jt0^)er  page. 


It  is  proposed  that  the -provisions  in 
current  28  CFR  16.10.  as  amended, 
relating  to  charges  over  $25>00  and  to  the 
requirement  of  a  deposit 'be  retained 
with  only  minor  revisions. 

The  standard  for  waiving  or  reducing 
fees  is  proposed  to  be  modified  to 
conform  more  closely  to  the  statutory 
language  set  forth  in  5  U.S:C. 
552(a)(4)(A).  Tliat  section  requires  that 
documents  be  furnished  at  no  charge  or 
at  a  reduced  charge  where  the  agency 
determines  that  a  waiver  or  reduction  of 
fees  is  in  the  public  hiterest  because 
furnishing  the  irrformertion  can  be 
considered  as  primarily  benefiting  the 
general  public. 

These  rules  do  not  constitute  "major 
rules"  -within  the  meaning  of  Executive 
Order  No.  12291  (Improving  Government 
Regulations).  The  requirements  of  the 
Regulatory  Flexibility  Act,  5  US.C. 
605(b),  do  not  apply. 

List  of  Sub)ectean  2t  CFH  Part  46 

Freedom  of  Information. 

PART  16— [AMENDED] 

Accordingly,  under  the  authority 
vested  in  me  by  28  U.S.C.  509  and  510 
and  5  U.S.C.  301  and  552,  Part  16  of 
Chapter  3  of  Title  28'of  the  (Zode-of 
Federal  TleguhtionB  is  proposed  "to  he 
amended  as  follows: 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  28  D.S.C.  508:  5  U.S.C.301.  552; 
31  U.S.'C.  483a.  unless  otherwise  noted. 

2.  Section  16.10  is  revised  to  wad  as 
follows: 

§16.10    Fee*. 

(a)  When  charged.  Fees  pursuant  to  SI 
U.S£.  »701  ends  U.SX:.  552  shall  be 
assessed  according  to  the  schedule 
contained  in  paragraph  (c)  of  this 
section  for  services  rendered  by 
components  in  responding  toAnd 
processing  requests  for  records  under 
this  subpart  All  fees  so  aasosBd  shall 
be  charged  to  a  requester,  unless  ifae 
requester  makes  a  request  for  e  waiver 
or  reduction  of  the  fees  and  the  official 
of  a  component  making  a  decision  to 
grant  all  m-part  of  the  xequest  or 
making  .'the  ileciBian  on  appeal, 
determines  that  All  or  part  'of  tdie  fees 
should  be  warved.  Documents  shall  be 
furnished  without  charge  or  at  a  reduced 
charge  if  the  official  determines  that 
waiver  or  reduction  of  the  fee  is  in  the 
public  interest -becauBeftimishii^  the 
information  can  be  considered  as 
primarily  benefitingthe  general  public. 

(b)  Whemioi  charged.  Fees  shall  not 
be  chazged  ivhere  they  would  amount,  in 
the  aggregate,  for  one  request  or  for  a 
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series  of  related  requests,  to  less  than 
$3.00.  However,  a  component  may.  in  its 
discretion,  increase  the  amount  of  this 
minimum  fee.  Fees  also  shall  not 
ordinarily  be  charged  if  the  requested 
records  do  not  exist  or  cannot  be 
located,  except  that  search  fees  in 
excess  of  $25.00  may  be  charged  in  such 
cases  if  notice  pursuant  to  paragraph  (d) 
of  this  section  has  been  given  or  the 
requester  has  agreed  to  bear  those  costs, 
(c)  Charges.  In  responding  to  requests 
under  this  subpart,  the  following  charges 
shall  be  assessed,  unless  a  waiver  or 
reduction  of  the  fees  has  been  granted 
pursuant  to  paragraph  (a)  of  this  section: 

(1)  Copies.  For  a  paper  photocopy  of  a 
record  (no  more  than  one  copy  of  any 
record  need  be  supplied)  the  fee  shall  be 
$0.10  per  page. 

(2)  Clerical  searches.  For  each  quarter 
hour  spent  by  clerical  personnel  in 
excess  of  the  first  quarter  hour  in 
searching  for  and  retrieving  a  requested 
record,  the  fee  shall  be  $1.75. 

(3)  Nonroutine,  nonclerical  searches. 
To  the  extent  that  a  search  and  retrieval 
cannot  be  performed  by  clerical 
personnel  (for  example,  where  the 
identification  of  records  within  the 
scope  of  a  request  requires  the  use  of 
professional  or  managerial  personnel), 
for  each  quarter  hour  spent  by  higher 
level  personnel  in  exces  of  the  first 
quarter  hour,  the  fee  shall  be  $3.50. 

(4)  Examination  and  processing  of 
records.  No  charge  shall  be  assessed  for 
any  time  spent  examining  or  processing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosure  and 
should  be  withheld. 

(5)  Other  charges.  When  a  response  to 
a  request  requires  services  or  materials 
for  search  or  dupHcation  other  than 
those  described  in  paragraphs  (c)  (1).  (2) 
and  (3)  of  this  section,  the  direct  costs  of 
Such  services  or  materials  shall  be 
charged. 

(d)  Notice  of  anticipated  fees  in 
excess  of  $25.00.  When  a  component 
determines  or  estimates  that  the  fees  to 
be  assessed  under  this  section  may 
amount  to  more  than  $25.00,  the 
component  shall  notify  the  requester  as 
soon  as  prarticable  of  the  actual  or 
estimated  amount  of  the  fees,  unless  the 
requester  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  (If  only  a  portion  of  the  fee 
can  be  estimated  readily,  the  component 
shall  advise  the  requester  that  the 
estimated  fee  may  be  only  a  portion  of 
the  total  fee.)  In  cases  where  a  requester 
has  been  notified  that  actual  or 
estimated  fees  may  amount  to  more  than 
$25.00.  the  request  will  be  deemed  not  to 
have  been  received  until  the  requester 
has  agreed  to  pay  the  anticipated  fee.  A 
notice  to  the  requester  pursuant  to  this 


paragraph  shall  offer  him  the 
opportunity  to  confer  with  Department 
personnel  with  the  objection  of 
reformulating  his  request  to  meet  his 
needs  at  a  lower  cost. 

(e)  Form  of  payment.  Requesters  must 
pay  fees  by  check  or  money  order  made 
payable  to  the  Treasury  of  the  United 
States. 

(f)  Advance  deposits.  (1)  Where  the 
estimated  fee  chargeable  under  this 
section  exceeds  $25.00,  a  component 
may  require  a  requester  to  make  an 
advance  deposit  of  25%  of  the  estimated 
fee  or  an  advance  payment  of  $25.00, 
whichever  is  greater. 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  under  this 
part  the  requester  must  pay  the 
component  or  the  Department  the  full 
amount  owed  and  make  an  advance 
deposit  of  the  full  amount  of  any 
estimated  fee  before  a  component  shall 
be  required  to  process  a  new  request  or 
a  pending  request  from  that  requester. 

Dated:  October  17, 1985. 
Edwin  Meese  m. 
Attorney  General. 
(FR  Doc  85-29g90  Filed  lZ-20-85;  8:45  am] 

BHJJNQ  CODE  4410-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-020;  A-4-FRL-2942-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee; 
Chattanooga-Hamilton  County  RACT 
for  Coice  Pianto 

agency:  Environmental  Protection 
Agency. 

ACTKWi:  Proposed  rulemaking. 


SUMMARY:  EPA  is  proposing  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  for  the  Chattanooga- 
Hamilton  County  portion  of  the 
Tennessee  SIP  for  Total  Suspended 
Particulates  (TSP).  The  revisions  consist 
of  amendments  to  the  section  for 
Reasonably  Available  Control 
Technology  (RACT)  for  underfire 
(combustion)  stacks  in  Coke  Plants, 
which  will  allow  stacks  that 
demonstrate  compliance  with  a  newly 
adopted  (submitted  as  part  of  this 
revision)  RACT  mass  emission  limit,  but 
exceed  the  present  SIP  opacity  limit,  to 
have  an  alternate  opacity  limit 
established  for  the  source.  The  visible 
emission  limit  for  charging  coke 
batteries  was  also  revised. 


BEST  COPY  AVAILABLE 


date:  To  be  considered,  comments  must 
reach  us  on  or  before  January  22, 1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kelly  McCarty  of  EPA 
Region  IV's  Air  Management  Branch 
(see  EPA  Region  IV  address  below). 
Copies  of  the  State's  submittal  are 
available  for  review  during  normal 
business  hours  at  the  following 
locations. 

Chattanooga-Hamilton  County  Air 
Pollution  Control  Bureau,  3511 
Rossville  Boulevard,  Chattanooga, 
Tennessee  37407 

Tennessee  Air  Pollution  Control 
Division,  Bureau  of  Environment, 
T.E.R.R.A.  Building,  150  Ninth,  Avenue 
North  Nashville.  Tennessee  37219- 
5404 

Environmental  Protection  Agency. 
Region  IV.  Air  Management  Branch, 
345  Courtland  Street.  N.E..  Atlanta, 
Georgia  30365 

FOR  FURTHER  INFORMATtON  CONTACT: 

Kelly  McCarty.  EPA  Region  IV,  Air 
Management  Branch,  at  the  above  listed 
address,  and  phone  404/881-3286  or  FTS 
257-3286. 

SUPPLEMENTARY  INFORMATION:  On 

January  31, 1985,  the  State  of  Tennessee 
submitted  a  SIP  revision  for  the 
Chattanooga-Hamilton  County  portion 
of  die  Tennessee  SIP  for  TSP.  Several 
deficiencies  were  noted  in  this 
submittal,  but  Tennessee  has  indicated 
that  they  will  be  corrected  and 
submitted  to  EPA  for  review.  EPA  is 
today  proposing  to  approve  this  SIP 
revision  with  the  understanding  that 
these  problems  will  be  corrected  before 
final  action  is  taken  on  the  revision. 

Background    '5 

On  October  9, 1981,  EPA  negotiated 
the  Chattanooga  Coke  Consent  Decree 
(CCCD)  with  the  Chattanooga-Hamilton 
County  Air  Pollution  Control  Bureau,  in 
order  to  get  Chattanooga  Coke  & 
Chemicals.  InCn  into  compliance  with 
the  process  weight  table  contained  in 
the  Tennessee  SIP  for  TSP.  The  CCCD 
contains  source-specific  emission  limits, 
and  the  testing  procedures  used  to 
determine  compliance  with  those  limits. 
When  implemented,  these  emission 
limits  would  bring  all  sources  into 
compliance  with  the  process  weight 
table.  Since  the  time  that  the  CCCD  was 
originally  entered  with  the  court, 
Chattanooga  has  adopted  the  CCCD 
emission  limits  into  their  regulations  in 
place  of  the  process  weight  table. 
However,  Chattanooga  has  not  yet 
adopted  all  the  necessary  testing 
procedures  to  support  the  emission 
limits. 


■  : 
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Proposed  Changes 

The  proposed  changes  deal  with  two 
parts  of  the  RACT  regulations  for  Coke 
Plants,  which  is  part  of  the  Tennessee 
SIP  for  TSP:  Charging,  Section  4-25,  Rule 
26.4  (B)(1)(a).  and  Underfire 
(Combustion)  Stacks,  Rule  26.4(B)(6). 
The  proposed  change  will  increase  the 
allowance  for  visible  emissions  from 
coke  battery  charging  operations  from  a 
cumulative  total  of  seventy-five  (75) 
seconds  for  any  four  (4)  consecutive 
charges,  to  one  hundred  twenty-five 
(125)  seconds  for  any  five  (5) 
consecutive  charges. 

This  change  is  acceptable  by  the  EPA 
because  the  new  allowance  is 
considered  to  be  a  RACT  level  of 
control,  and  because  it  will  not  interfere 
with  the  continued  maintenance  of  the 
NAAQS  for  TSP.  The  Part  D  SIP  for 
Chattanooga  was  approved  in  1983,  and 
was  demonstrated  to  assure  attainment 
of  the  primary  TSP  standard. 
Chattanooga  was  redesignated  to 
primary  attainment  in  1984.  in  part 
because  TSP  monitors  in  the  area  had 
not  measured  exceedances  since  before 
1981.  Chattanooga  Coke  is  currently  not 
meeting  even  the  emission  level 
proposed  in  this  notice;  therefore,  this 
relaxation  would  not  allow  any  actual 
increase  in  emissions.  In  fact,  the  source 
is  prepared  to  install  additional  control 
equipment  to  meet  the  proposed  limit 
after  it  is  approved,  so  actual  emissions 
will  decrease  significantly.  Thus, 
although  this  change  in  the  emission 
limit  is  estimated  to  allow  a  0.33  ton/ 
year  increase  in  allowable  particulate 
emissions,  it  will  require  an  actual 
emissions  reduction  that  will  improve 
air  quality  beyond  the  current  level, 
which  meets  the  primary  TSP  standard. 

The  Chattanooga  area  is  presently 
designated  nonattainment  for  the 
secondary  TSP  standard  and  the 
projected  date  for  attainment  is 
December  31, 1990.  Only  one  of  the 
eleven  TSP  monitors  in  the  area,  which 
is  located  at  the  Chattanooga  City  Hall, 
has  measured  violations  of  the 
secondary  standard  in  the  past  2  years. 
This  monitor  is  located  about  5 
kilometers  north  of  the  subject  coke 
batteries.  Two  monitors  located  closer 
to  the  coke  batteries  (2.5  kilometers 
north  and  2.5  kilometers  northeast)  did 
not  measure  violations  between  1982 
and  1984.  Due  to:  (1)  The  small  impact  of 
this  change  (a  0.33  tons  per  year 
increase  in  allowable  emissions),  (2)  the 
fact  that  emissions  from  the  source  are 
released  close  to  the  ground  and 
therefore  can  be  expected  to  have  their 
maximum  impact  on  the  close  monitors 
showing  no  violations,  and  (3)  the  large 
decrease  in  actual  emissions  from  the 


source  that  will  result  even  under  the 
revised  limits.  EPA  believes  the  revision 
will  not  interfere  significantly  with 
reasonable  further  progress  toward 
timely  attainment  of  the  standard. 

A  RACT  mass  emission  limit  of  0.05 
gr/dscf  was  adopted  for  underTire 
stacks,  and  also  included  in  this 
submittal.  The  major  change  in  this 
submittal,  however,  was  the  allowance 
of  alternate  opacity  limits  for  underfire 
stacks  incoke  plants  that  have 
demonstrated  compliance  with  the 
newly  adopted  RACT  mass  emission 
limit,  but  cannot  meet  the  present  SIP 
opacity  limit.  Technical  justification  for 
considering  this  mass  emission  limit  to 
be  RACT  may  be  found  in  EPA's  Docket 
for  Steel  Mills. 

Problems 

There  are  two  types  of  opacity  limits 
which  are  widely  used:  timed  averages 
and  aggregate  count.  The  timed  average 
is  an  average  of  all  the  opacity  readings, 
taken  at  IS-second  intervals,  over  a 
specified  length  of  time.  EPA  Method  9. 
with  a  modified  averaging  period  if 
necessary,  is  the  testing  procedure  most 
often  used  for  this  type  of  opacity  limit. 
The  aggregate  count  opacity  limit  is  a 
specified  number  of  exceedances  per 
specified  time  period  (i.e.,  no  more  than 
21  readings  in  excess  of  20%  opacity  per 
hour  are  allowed).  Method  9  is  not 
strictly  applicable  to  aggregate  count 
opacity  limits. 

The  deficiencies  which  have  been 
noted,  and  which  Chattanooga  has 
agreed  to  correct,  are  as  follows: 

(l^The  present  SIP  opacity  limit  is  an 
aggregate  limit,  the  Chattanooga  has  no 
adopted  method  in  their  regulations  for 
determining  compliance  with  th^ 
aggregate  opacity  limit.  A  test  method 
must  be  adopted  and  should  include: 
provisions  for  indicating  the  averaging 
shall  not  be  used  in  determining 
compliance  a  statement  that  each 
monetary  observation  recorded  at  15- 
second  intervals  shall  be  deemed  to 
represent  the  opacity  of  emissions  for 
the  preceding  15-second  interval;  and  a 
statement  that  the  accumulated 
exceedances  do  not  have  to  be 
consecutive  in  order  to  document  a 
violation.  EPA  may  take  final  action  on 
the  submittal  before  taking  final  action 
on  the  corrective  action  for  this 
deficiency. 

(2)  In  order  for  the  alternate  opacity 
limit  to  be  federally  enforceable,  some 
provision  for  submitting  the  limit  to  EPA 
as  a  SIP  revision  must  be  included  in  the 
regulations.  The  limit  may  be  adopted  as 
a  regulation  and  submitted,  or  the 
permits  which  contain  the  limit  may  be 
submitted. 


(3)  The  submitted  regulation  contains 
no  provisions  for  requiring  that  the  mass 
testing  of  the  underfire  stacks  be 
conducted  during  representative 
conditions,  (i.e.,  testing  period  should 
include  a  representative  number  of 
charges  made  at  normal  charging 
frequencies). 

Chattanooga  has  committed  to 
remedy  all  of  the  above  deficiencies 
prior  to  EPA's  final  action  on  this 
proposal. 

Although  the  CCCD  contains  all  the 
necessary  testing  procedures,  including 
that  for  aggregate  count  opacity  Umits, 
eventually  it  will  expire.  Unless  all  of 
the  source-specific  emission  limits  and 
testing  procedures  contained  in  the 
CCCD  are  adopted  by  regulation  before 
it  expires,  Chattanooga  will  be  left  with 
no  way  to  control  the  emissions  from 
coke  plants  in  the  area.  Therefore,  it  is 
necessary  to  adopt  all  the  emission 
limits  and  testing  procedures  that  are  in 
the  CCCD  into  the  regulations  as 
expeditiously  as  possible. 

Proposed  Action 

EPA  has  reviewed  the  submitted 
material  and  found  it  to  be  equivalent  to 
present  EPA  RACT  requirements. 
Therefore,  with  the  understanding  that 
the  State  will  submit  the  required 
materials  before  final  action  is  taken, 
EPA  is  today  proposing  to  approve  the 
State  submittal  as  satisfying  the 
requirements  of  an  acceptable  plan  for 
implementing  RACT  for  Coke  Plants  in 
Chattanooga,  and  is  soliciting  public 
comment  on  the  regulation. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

For  further  information  on  the 
specifics  of  the  analysis,  see  EPA's 
Technical  Support  Document,  which 
contains  a  detailed  review  of  the 
approval  of  the  RACT  regulations  for 
Coke  Plants  in  Chattanooga. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposed 
approval.  EPA  will  consider  all 
comments  received  within  thirty  days  of 
the  publication  of  this  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  particulate 
matter,  incorporation  by  reference. 

Authority:  42  U.S.C.  7401-7642. 
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Dated:  May  2&  1985. 
Jack  E.  Ravan, 

Regional  Administrator. 

[FR  Doc.  85-30247  Filed  12-20-85;  8:45  am] 

BIUJNQ  CODE  ft560-5(MI 

40  CFR  Parts  798  and  799 
lOPTS-42074:  HM.-289S-4] 
Cumen«;  Proposed  Test  Rufe 
Correction 

In  FR  Doc.  85-26262  beginning  on  page 
46104  in  the  issue  of  Wednesday, , 
November  6, 1985,  make  the  following 
corrections: 

1.  On  page  46107,  in  the  second 
column,  in  the  first  line.  "LDio"  should 
read  "LCio". 

2.  Also  on  page  46107,  in  the  second 
column,  in  the  ninth  line.  "LDm"  should 
read  "LDm.". 

nUJNOCOOE  ISOS-QVM 

40  CFR  Parts  798  and  799 

IOPTS-42073;  TSH-FRL  2906-9] 

2-Mercaptobenzothiazoie:  Proposed 
Test  Rule 

Correction 

In  FR  Doa  85-26266  beginning  on  page 
46121  in  the  issue  of  Wednesday. 
November  6. 1985,  make  the  following 
corrections: 

1.  On  page  46124,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fifth  line,  "20  mg/kg"  should  read 
•200  mg/kg". 

2.  On  page  46130.  in  the  second 
column,  the  signature  now  reading  "J.S. 
Moore"  should  read  "J.A.  Moore". 

3.  Also  on  page  46130,  in  the  third 
column,  in  S  79a7470(c)(l)(iii),  in  the 
third  line,  "[NIH)-7-23,"  should  read 
■(NIH)-78-23.". 

4.  On  page  46131,  in  the  first  column, 
in  §  798.7470(c)(2)(i))(C),  in  the  ninth 
line,  "5  cm"  should  read  "5cm*'. 

5.  Also  on  page  46131,  in  the  third 
column,  in  §  79a7470(d){3)(iv).  in  the 
third  line,  "fermal"  shoidd  read 
"dermal". 

6.  On  page  46132,  in  the  first  column, 
in  S  799.2475(b),  in  the  sixth  line,  remove 
"December  19, 1985"  and  insert  in  its 
place  "(44  days  after  the  publication 
date  of  the  final  rule  in  the  Federal 
Register)'^. 

MUJNQCOOC  1fiO»  01  M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 


46  CFR  Part  252 
(R-102] 


I- 


Operating-Oiff ererttial  Subsidy  for  Built 
Cargo  Vessels  Engaged  In  World-Wide 
Sendees 

agency:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Maritime  Administration 
(MARAD)  proposes  to  amend  the 
regulations  governing  the  calculation 
and  payment  of  operating-differential 
subsidy  (CDS)  for  bulk  cargo  vessels 
engaged  in  worldwide  services,  to 
provide  for  the  payment  of  ODS  as  a 
fixed  and  final  daUy  amount 
encompassing  all  items  of  expense 
authorized  for  ODS  participation  by  the 
ODS  contracts  currenUy  in  force. 
DATE:  Comments  must  be  received  on  or 
before  February  21. 1986. 
aoorcss:  Send  original  and  two  copies 
of  comments  to  the  Secretary.  Maritime 
Administration.  Room  7300,  Department 
of  Transportation.  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  To 
expedite  review  of  the  comments,  the 
agency  requests,  but  does  not  require, 
submission  of  an  additional  ten  (10) 
copies  of  the  coments.  All  comments 
will  be  made  available  for  inspection 
during  normal  business  hours  at  this 
address.  Commenters  wishing  MARAD 
to  acknowledge  receipt  should  enclose  a 
self-addressed  and  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  B.  Sforza.  Director.  Office  of  Ship 
Operating  Costs,  Maritime 
Administration,  Washington.  DC,  20590, 
Tel.  (202)  382-603a 

SUPPLEMENTARY  INFORMATION:  Sections 
603  and  606  of  the  Merchant  Marine  Act, 
1936,  (Act)  as  amended  (46  U.S.C.  1173, 
1176).  contain  the  statutory  requirements 
for  the  determination  of  ODS  rates  and 
the  payment  of  ODS.  The  Act  is  quite 
specific  in  prescribing  the  methods  for 
determining  wage  rates,  but  provides  no 
guidance  on  the  methods  for 
determining  rates  for  other  subsidizable 
expenses,  i.e.,  maintenance  and  repairs 
(M&R),  hull  and  machinery  insurance 
premiums  (H&M)  and  protection  and 
indemnity  insurance  premiums  and 
deductibles  (P&I).  ODS  rates  for  wages 
are  determined  and  paid  for  fiscal 
periods,  while  ODS  rates  for  the  other 
expenses  are  determined  and  paid  for 
calendar  periods.  In  administering  46 
U.S.C.  1173  and  1176,  MARAD  bases 


ODS  payments  on  estimated  expenses 
accured  by  the  operators.  The  Act  does 
not  require  the  operator  to  pay  expenses 
before  receiving  ODS  payments  from 
MARAD. 

The  existing  regulations  in  48  CFR 
Part  252  implement  the  statutory 
authority  for  determining  and  paying 
ODS  for  bulk  cargo  vessels  in 
worldwide  service.  These  regulations 
contain  a  detailed  and  comprehensive 
body  of  procedures  governing  the 
determination  of  ODS  rates  and 
payment  of  ODS  under  the  current 
system.  Payment  of  ODS  is  based  on  the 
U.S.-foreign  cost  differential  which  shall 
be  the  excess  of  an  operator's  cost  over 
the  principal  foreign-flag  competitor's 
cost 

The  current  system  includes  two 
methods  for  payment  of  ODS.  i.e.,  a 
daily  rate  for  wages  and  a 
reimbursement  method,  based  on  a 
percentage  differential  applied  to 
eligible  expenses,  for  other  subsidizable 
items.  It  is  a  system  which  requires  that 
MARAD  audit  the  actual  expenses  of 
the  operators.  Further,  under  existing 
procedures,  the  finaKzation  of  U.S.  and 
foreign  cost  differentials  and  the 
concomitant  final  payment  of  ODS 
cannot  be  accomplished  untih  two  to  two 
and  one-half  years  after  the  close  of  the 
subsidized  year. 

In  1981,  the  Comptroller  General  of 
the  United  States  completed  an  audit  of 
the  system  for  ODS  as  previously 
described.  The  GAO  Audit  report  of 
November  30. 1981  (CEI>-82-2).  urged 
MARAD  to  expedite  ODS  payments  and 
concluded,  in  part: 

"The  U.S.  Government  owes  sutisidized 
operators  millions  of  dollars.  Subsidy 
payments  are  delayed  due  to  an  extensive 
and  time-consuming  process  used  to  compute 
final ...  subsidy  rates.  This  process,  which 
currently  delays  final  payments  by  an 
average  of  3  years,  precludes  these  operators 
from  timely  receipt  of  monies  due  them  and 
hurts  their  cash  management  capabihty." 

The  GAO  report  added  that  MARAD 
should  take  steps  to  provide  for 
payment  of  accrued  ODS  owed  to 
operators  for  prior  years  and  to  provide 
for  more  timely  payment  of  future 
subsidy.  The  Office  of  the  Secretary, 
Department  of  Transportation, 
concurred  with  the  GAO's  conclusions 
and  recommendations. 

In  response  to  the  GAO  report  and  to 
improve  current  procedures  for  ODS 
rate  determinations  and  timely  payment. 
MARAD  has  developed  a  proposed 
system  which  would  pay  ODS  as  a  fixed 
and  final  daily  amoimt  that  includes  all 
items  of  subsidizable  expense.  The  new 
system  would  permit  the  operators  to 
establish  conclusively  the  amounts  of 
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ODS  receivable  at  the  time  they  prepare 
nnancial  statements  and  tax  filings,  and 
when  makii^  decisions  on  dividends. 
The  receipt  of  ODS  at  the  time  it  is 
earned  would  greatly  improve  cash 
flow.  Overall,  the  proposed  system 
would  place  the  ODS  receipts  of  the 
operators  and  the  obligations  of  the 
government  on  a  current  basis.  The 
following  discussion  outlines  how  the 
proposed  system  would  work  and  the 
changes  necessitated  in  the  current 
system  as  a  result. 


The  Proposed  System 

General 


Under  the  proposed  amendments  to 
the  regulations  in  46  CFR  Part  252 
commencing  retroactively  July  1, 1965, 
MARAD  would  establish  a  daily  ODS 
rate  every  six  months,  inclusive  of  all 
subsidizable  expenses.  U.S.  -foreign  cost 
differentials  would  be  calculated  each 
year  for  the  Fiscal  period  July  1  through 
June  30.  The  year  would  be  divided  into 
two  periods:  July  1  through  December  31 
and  January  1  through  June  30.  MARAD 
would  make  adjustments  for  wage 
changes,  effective  June  16  each  year,  in 
the  ODS  rates  applicable  to  the  period 
commencing  July  1,  and  would  make 
adjustments  for  changes  in  other 
expenses  in  the  ODS  rates  applicable  to 
the  period  commencing  January  1. 

46  U.S.C.  1173  prescribes  a  formula  for 
determining  daily  ODS  for  wages 
applicable  to  the  Fiscal  period  July  1 
through  June  30.  Sii>ce  the  formula 
requires  the  use  of  data  not  available 
until  March  each  year,  it  will  be 
necessary  to  wait  until  such  data  are 
available  to  establish  the  Final  wage 
portion  of  the  daily  ODS  rate.  In  order  to 
accomplish  the  objective  of  establishing 
Final  ODS  by  the  end  of  the  calendar 
year,  it  will  be  necessary  for  MARAD  to 
approve  Final  daily  ODS  payments  for 
the  first  six  months  of  the  fiscal  period. 
Since  errors  in  the  wage  rate  are 
expected  to  be  small,  adjustments  can 
be  made  for  such  errors  during  the 
second  halfof  the  fiscal  period,  and  paid 
to  operators  either  as  a  lump  sum  or  as 
an  adjustment  to  the  ODS  daily 
amounts.  As  a  result,  both  parties  are 
protected  from  any  error  in  the  ODS  rate 
for  the  first  half  of  the  year.  This 
procedure  would  assure  prompt 
finalization  of  ODS  accounts.  Because  of 
the  adjustment  which  would  be  made  in 
the  second  half  of  the  fiscal  period,  there 
would  not  be  anyTetroactive 
adjustments  of  the  daily  ODS  rate  for 
the  first  six  months.  Further,  MARAD 
does  not  anticipate  that  it  viill  be 
necessary  to  make  retroactive 
adjustments  for  more  than  four  months 
in  the  second  half  of  the  period.  Under 


the  current  system,  MARAD  has 
demonstrated  high  accuracy  in 
estimating  tentative  ODS  rates  each 
year,  averaging  within  five  percent  of 
the  Final  rates.  By  changing  the  current 
system  as  discussed  below,  MARAD's 
accuracy  should  be  improved 
significantly.  We  estimate  that  the 
margin  of  error  would  be  less  than  two 
percent,  so  the  adjustment  during  the 
second  six-month  period  would  be 
small. 

ODS  Rate  Determinations 

ODS  rate  determinations  under  the 
proposed  system  would  conform  to  the 
existing  method  of  establishing  rate 
differentials,  as  set  forth  in  the  existing 
regulations,  46  CFR  Part  252,  except  for 
a  reduction  in  the  amount  of  data 
required  for  submission  and  the  use  of 
regression  economic  techniques  to 
determine  rates.  The  specific  changes  in 
procedure  are  discussed  below. 

I.  Foreign-Flag  Competition  ^ 

Currently,  MARAD  bases  its 
determination  of  foreign-flag 
competition  for  ODS  rate-making 
purposes  as  of  January  1  of  the 
subsidized  year.  Under  the  proposed 
system,  competition  data  available  as  of 
January  1  of  the  preceding  year  would 
be  used.  The  use  of  this  older 
competition  data  would  still  provide 
MARiA  with  reasonably  accurate 
competTlion  data  and  would  permit 
accelerated  ODS  rate  calculations,  since 
this  data  would  be  available  at  a  much 
earlier  time. 

II.  Foreign  Exchange  Rates 

Under  the  current  system,  the 
exchange  rates  prevailing  at  the  end  of 
each  month  are  averaged  for  the  entire 
subsidized  year  and  are  used  for  rate 
calculation  purposes.  The  proposed 
system  would  use  the  average  of  the  end 
month  exchange  rates  for  the  first  seven 
months  of  the  fiscal  period  commencing 
July  1.  unless  there  is  a  substantial  and 
consistent  change  in  exchange  rates  in 
one  direction  during  the  period.  In  this 
case,  the  end  of  period  (January  31) 
exchange  rates  would  be  used.  The 
reduction  from  twelve  months  to  seven 
months  of  exchange  rates  used  in  ODS 
rate  determinations  would  still  provide 
a  sound  data  sample  and  would  permit 
earlier  ODS  rate  calculations. 

Wage  * 

In  current  rate  calculations,  the 
subsidized  operator's  variable  cost 
experience  for  the  entire  calendar  year 
preceding  January  1  of  the  subsidized 
fiscal  year  is  used.  The  proposed  system 
would  use  onijr  the  first  nine  months  of 
the  preceding  year.  This  change  would 


permit  earlier  calculation  of  wage  rates 
and  at  the  same  tijue.  require  a  smsH^- 
but  fully  acceptable  sample  of  data. 

At  the  present  time,  the  actual  wage 
costs  for  crew  members  who  remain 
aboard  subsidized  vessels  during  idle 
status  periods  are  subsidized  as 
unpredictably  timed  costs  (costs  that  are 
not  regularly  incurred).  As  a  result 
these  costs  require  audit.  Under  the  new 
procedures,  a  man-day  reduction 
amount  calculated  separately  fpr 
ofFicers  and  unlicensed  crew  members. 
shall  be  used  to  reduce  the  daily  wage 
ODS  rate  to  conform  to  the  complement 
remaining  on  the  vessel.  The  man-day 
reduction  amounts  shall  be  determined 
by  dividing  the  daily  wage  ODS  for 
officers  and  unlicensed  crew  members 
by  the  number  of  subsidizable  crew 
members  in  each  category.  For  each  day 
of  a  reduced  crew  period,  the  man-day 
amount  shall  be  multiplied  by  the 
number  of  crew  members  missing  for 
that  day,  and  the  resulting  product  shall 
be  deducted  from  the  daily  ODS  rate. 
The  difference  shall  be  the  ODS  payable 
for  such  day. 

Operators  now  bill  unpredictably 
timed  expenses  for  ODS  purposes  by 
using  differential  rates  expressed  as  a 
percentage,  which  are  derived  from  the 
ODS  rate  calculations  for  wages  under 
the  index  system,  contained-is-ie  U.S.C. 
1173(b).  Under  the  proposed  system, 
unpredictably  timed  expenses  would  be 
included  as  a  daily  increment  in  the 
total  daily  ODS  rate.  This  would  convert 
subsidy  payment  for  unpredictably 
timed  expenses  to  a  daily  rate  or  lump 
sum  payment,  and  would  reduce  audits 
required  for  such  expenses. 


Non-Wage  Items — General 

ODS  for  M&R,  H&M  and  P&l 
premiums  is  paid  on  the  basis  of  a 
differential  expressed  as  a  percentage 
which  is  applied  to  actual  expenses.  For 
P&I  deductibles.  ODS  is  the  dollar 
difference  between  the  deductible 
absorptions  (claim  costs  absorbed  by 
the  company)  of  the  U.S.  operator  and 
the  deductible  absorptions  of  the  foreign 
competitor.  Duel»<he  unavailability  of 
data,  there  is  a  two-year  lag  in  the 
calculation  of  final  rates  which 
necessitates  adjustment  of  subsidy 
when  Final  rates  are  calculated. 

Under  the  proposed  system.  ODS 
would  be  an  agreed  upon  daily  amount 
with  no  subsequent  adjustment.  The 
necessary  procedural  changes  are 
discussed  below  for  each  item. 

M&R 

Under  the  proposed  system, 
subsidizable  daily  costs  for  M&R  would 
be  determined  from  the  historical  M*R 
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cost  experience  of  the  operator,  indexed 
to  January  1  of  the  subsidized  calendar 
year.  The  latest  U.S./foreign  percentage 
di^erential  available,  determined  in 
accordance  with  existing  procedures, 
would  be  applied  to  the  subsidizable 
costs  to  derive  a  daily  ODS  amount  for 
MaR.  Use  of  a  regressed  U.S./foreign 
percentage  differential  would  provide  a 
reasonably  accurate  differential  and 
would  permit  significantly  earlier 
calculation  of  the  ODS  rate.  Historical 
M&R  expenses  would  be  audited  to 
assure  accuracy  of  data. 

H&M  &  P&I  Premiums 

Under  the  proposed  system,  MARAD 
would  determine  subsidizable  daily 
costs  for  the  subsidized  calendar  year 
from  actual  premium  costs  submitted  by 
the  operators  for  that  year.  The  latest 
U.S./foreign  percentage  differential 
available,  calculated  in  accordance  with 
existing  procedures,  would  be  applied  to 
such  costs  to  determine  a  daily  ODS 
amount  for  H4M  and  P&I  premiums.  Use 
of  historical  U.S./foreign  percentage 
differentials  would  permit  significantly 
earlier  calculations  of  daily  ODS 
amounts. 

P»I  Deductibles 

Under  the  proposed  system,  MARAD 
would  determine  ODS  for  P&I 
deductibles  on  the  basis  of  the  historical 
relationship  of  P&I  deductible  ODS  to 
wage  ODS  for  a  three-year  period. 
Further,  since  the  P&I  deductilple 
absorptions  of  the  operators  for  crew 
claims  are  primarily  wage  related,  the 
P&I  deductible  ODS  woud  now  be 
determined  by  applying  the  wage 
percentage  differential,  established  in 
the  ODS  calculation,  for  wages  for  the 
three-year  period  to  eligible  deductible 
expenses  for  the  same  three-year  period. 
The  ODS  for  P&I  deductibles  would  be 
established  as  a  percentage  of  wage 
ODS  for  the  three-year  period.  The 
percentage  would  be  applied  to  the  daily 
wage  ODS  calculated  for  the  subsidized 
year  to  derive  a  daily  ODS  rate  for  P&I 
deductibles.  These  changes  would 
permit  much  earlier  calculation  of 
subsidy  for  P&I  deductibles  and  would 
eliminate  the  need  for  schedules  of 
foreign  deductibles.  MARAD  would 
audit  historical  P&I  deductible  expenses 
to  assure  accuracy  of  data. 

E.0. 12291,  Statutory  and  DOT 
Requirements 

The  Acting  Maritime  Administrator 
has  determined  that  this  proposed 
rulemaking  is  not  major,  as  defined  in 
E.0. 12291,  and  is  significant  under  DOT 
regulatory  policies  and  procedures  due 
to  considerable  public  interest  (49  FR 
11034;  February  26. 1979).  This 


rulemaking  would  place  the  ODS 
receipts  of  the  operators  and  the 
obligations  of  the  government  on  a 
current  basis,  with  no  appreciable 
overall  change  in  such  receipts  and 
obligations.  Since  it  would  only 
facilitate  the  payment  of  final  ODS 
amounts  in  a  more  timely  manner,  the 
economic  impact  of  this  proposal  has 
been  found  to  be  minimal  and  further 
evaluation  is  unnecessary. 

However,  MARAD  specifically 
requests  comments  on  the  industry's 
views  with  respesct  to  the  economic 
impact  of  this  proposal  and  will  prepare 
a  regulatory  evaluation,  if  necessary.  If 
MARAD  does  believe  it  necessary  to 
prepare  a  Regulatory  Evaluation,  it 
expects  no  appreciable  change  in 
receipts  or  obligations  and,  thus,  no 
appreciable  cost  asscoiated  with  the 
rule.  The  major  benefit  is  one  of 
improving  the  timeliness  of  ODS 
payments. 

Since  this  proposal  would  affect 
principally  ship  operators  with 
substantial  annual  revenues,  the  Acting 
Maritime  Administrator  certifies  that,  if 
finalized,  this  rulemaking  would  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  The  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.).  It  does  not 
include  new  information  collection 
requirements,  but  maintains  existing 
information  requirements  which  have 
been  approved  by  0MB  under  control 
numbers  2133-0004  and  2133-0024. 
pursuant  to  the  Paperwork  Reduction  . 
Act  (44  U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  46  CFR  Part  252 

Bulk  comodities.  Bulk  cargo  vessels, 
ODS  program.  Water  transportation. 

PART  252— {AMENDED] 

Accordingly,  it  is  proposed  to  amend 
46  CFR  Part  252  as  follows: 

1.  The  authority  citation  for  Part  252  is 
revised  to  read  as  follows: 

Authority:  Sees.  204(b),  60S-606. 608-^11, 
Merchant  Marine  Act,  1936.  as  amended  (46 
U.S.C.  1114(b),  1173-1176).  49  CFR  1.66. 

2.  Subpart  A  is  amended  by  revising 
§  252.1  to  read  as  follows: 

§  252.1    Purpose. 

This  part  prescribes  regulations 
implementing  provisions  in  Title  VI  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (46  U.S.C.  1171-1176  and  1178- 
1181)  governing  operating-differential 
subsidy  for  bulk  cargo  vessels  engaged 
in  carrying  bulk  cargo  in  essential 
services  in  the  foreign  commerce  of  the 
United  States. 


JMI 


8  252.3    [Amended] 

3.  In  §  252.3  of  Subpart  A.  paragraph 
(f)  is  amended  by  removing  the  word 
"Assistant"  and  inserting  in  its  place, 
the  word  "Associate". 

4.  In  §  252.3  of  Subpart  A.  paragraph 
(j)  is  removed  and  paragraphs  (k) 
through  (u)  are  redesignated  (j)  through 
(t). 

5.  A  new  9  252.4  is  added  to  Subpart 
A  to  read  as  follows: 

S  252.4    WaJvere. 

In  special  circumstances  and  for  good 
cause  shown,  the  procedures  prescribed 
in  this  Part  may  be  waived,  in  writing, 
by  mutual  agreement  of  the  parties,  in 
keeping  with  the  circumstances  then 
present,  as  long  as  the  procedures 
adopted  are  consistent  with  the  Act  and 
with  the  intent  of  these  regulations. 

S  252.20'  Sut>9idtzed  and  noneubsMlzed 
voyeges. 

6.  In  §  252.20(b),  paragraph  (3)  is 
amended  by  removing  the  reference  to 
"252.24(a)"  and  inserting,  in  its  place, 
"5  252.23(a)"^ 

§252.22    Substantiafity  and  extent  of 
foreign-ftag  competitloa 

7.  In  §  252.22,  paragraph  (a)  is  revised 
to  read  as  follows: 

(a)  Type  and  tonnage  groupings. 
Foreign-flag  competition  shall  be 
determined  as  of  January  1  of  the  year 
preceding  January  1  of  the  subsidized 
year,  by  surveying  a  data  file  known  as 
"Merchant  Fleets  of  the  World"  that  is 
maintained  by  MARAD.  All  foreign-flag 
bulk  cargo  vessels  included  in  this  data 
file  are  divided  by  type  and  category, 
and  further  subdivided  by  class.  Classes 
include,  but  are  not  limited  to  general 
tanker,  chemical  tanker,  OBO,  general 
dry  bulk  carrier  and  wood  chip  carrier. 
Each  vessel  class  is  further  divided  into 
deadweight  tonnage  range  as  follows: 

(1)  Range  A — vessels  of  less  than 
25,000  DWT; 

(2)  Range  B— vessels  of  25,000  but  less 
than  50,000  DWT; 

(3)  Range  C— vessels  of  50,000  but  less 
than  100,000  DWT;  and 

(4)  Range  D — vessels  of  100,000  or 
more  DWT. 


§  252.24    Financial  and  other  reporting 
requirements  [redesignated  and  amended). 

8.  Section  252.24  is  redesignated 

§  252.23  and  is  amended  by  removing 
the  words  "Director,  Office  of  Financial 
Analysis"  and  inserting,  in  their  place, 
the  words  "Director,  Office  of  Financial 
Approvals". 

9.  Subpart  D  is  revised  to  read  as 
follows:         ^ 


m 
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Subpart  D— Calculatioa  of  Subsidy  Rates 

Sec. 

252.30  Amount  of  subsidy  payable. 

252.31  Wages  of  ofTicers  and  crew. 

252.32  Maintenance  (upkeep]  and  repairs 

252.33  Hull  an(l  machinery  insurance. 

252.34  Protection  and  indemnity  insurance. 

Subpart  O— Calculation  of  Subsidy 
Rates 

§  252.30    Amount  of  Subsidy  Payable. 

(a)  Daily  Rates.  Daily  ODS  rates  shall 
be  used  to  quantify  the  amount  of  ODS 
payable.  The  daily  ODS  rate  represents 
the  cost  differential  between  the 
subsidized  vessel  and  its  foreign -flag 
competition.  A  daily  rate  shall  be 
calculated  for  each  subsidized  item  of 
expense  identified  in  the  ODSA,  and  the 
total  of  all  items  is  the  daily  amount  of 
ODS  payable  for  approved  vessel 
operating  days,  excluding  reduced  crew 
periods. 

(b)  Reduced  Crew  Periods.  For 
reduced  crew  periods,  as  defined  in 

§  252.3  of  this  part,  a  man-day  reduction 
amount,  calculated  separately  for 
officers  and  unlicensed  crew  members. 
shaQ  be  used  to  reduce  the  daily  wage 
ODS  rate  to  conform  to  the  complement 
remaining  on  the  vessel.  The  man-day 
reduction  amounts  shall  be  determined 
by  dividing  the  daily  wage  ODS  for 
officers  and  unticensed  crew  members 
by  the  number  of  subsidizable  crew 
members  in  each  category.  For  each  day 
of  a  reduced  crew  period,  the  man-day 
amount  shall  be  multiplied  by  the 
number  of  crew  members  missing  for 
that  day,  and  the  resulting  product  shall 
be  deducted  from  the  daily  ODS  rate. 
The  difference  shall  bq  the  ODS  payable 
for  such  day. 

(c)  Review  of  Rated.  Daily  subsidy 
rates  shall  be  reviewed  every %lx 
months.  For  the  item  "wages  of  officers 
and  crews."  the  daily  rate  shall  be 
calculated  for  fiscal  periods  July  1 
through  June  30,  in  accordance  with 
provisions  of  the  Act.  During  the  period 
January  throu^  June,  adjustments — 
paid  as  a  lump  sum  or  as  a  daily 
amount — shall  be  made  to  wage  ODS  so 
that  the  correct  amount  of  ODS  for  the 
full  fiscal  period  is  received  by  the 
operator.  For  other  subsidizable  items  of 
expense,  the  daily  rale  shall  be 
calculated  for  calendar  years. 

(d)  Negative  Rates  When  an  ODS 
rate  in  any  category  is  less  than  zero, 
indicating  that  the  subsidized  operator 
is  at  an  advantage  rather  than  a 
disadvantage  ia  such  category,  the 
negative  rate  shall  be  deducted  from 
positive  rates  in  determining  the  daily 
ODS  amount  payable. 

(e)  Operator  Comments.  The  operator 
shall  have  the  opportunity  to  comment 


on  each  subsidy  rate  as  calculated 
MARAD.  The  operator  and  contracting 
officer  shall  make  every  effort  to  resolve 
disagreements  that  arise.  In  the  event  of 
a  disagreement  that  cannot  be  resolved, 
comments  received  from  the  operator 
and  the  contracting  officer's 
recommendation  shall  be  presented  to 
the  Board  for  its  consideration  in 
determining  subsidy  rates. 

§  252.3 1    Wages  of  Offfcars  and  Craws. 

(a)  Definitions.  When  used  in  this 
part: 

(1)  Base  period.  The  first  base  period 
under  the  wage  index  system,  as 
provided  in  section  603  of  the  Act,  is  the 
period  begiiming  July  1, 1970  and  ending 
June  30, 1971.  Thereafter,  base  period 
means  any  annual  period  beginning  July 
1  and  ending  June  30,  with  respect  to 
which  the  Board  establishes  a  base 
period  cost.  At  intervals  of  not  less  than 
two  years,  nor  more  than  four  years,  the 
Maritime  Subsidy  Board  shall  establish 
a  new  base  period.  Base  periods  shall  be 
announced  by  the  Board  prior  to  the 
December  31  date  that  would  be 
included  in  the  new  base  period. 

(2)  Base  period  cost. — [i]  Inital  base 
period.  For  the  initial  base  period  of 
subsidized  8er\'ice,  the  terms  "base 
period  cost"  means  the  collective 
bargaining  cost  as  of  January  1  of  that 
base  period. 

(ii)  Subsequent  base  periods.  For  base 
periods  subseqent  to  the  intitial  base 
period,  the  term  "base  period  cost" 
mean  the  average  of  the  collective 
bargaining  cost  as  of  January  1  of  such 
fiscal  year,  and  the  base  period  cost  of 
the  previous  base  period,  indexed  to 
January  1  of  the  new  base  period  by  an 
index  compiled  by  the  Bureau  of  Labor 
Statistics.  This  index  shall  consist  of  the 
average  animal  change  in  wages  and 
benefits  placed  into  effect  for  employees 
covered  by  collective  bargaining 
agreements,  with  equal  weight  to  be 
given  to  changes  affecting  employees  in 
the  transportation  industry  (excluding 
the  off-shore  naaritime  industry)  and  to 
changes  affecting  employees  in  private 
non-agriicultural  industries  other  than 
transportation.  However,  such  base 
period  cost  shall  not  be  less  then  a 
minimum,  nor  more  than  a  maximum 
amount,  determined  as  a  percentage  of 
the  collective  bargaining  cost  computed 
for  January  1  of  such  base  period  in 
accordance  with  the  following  schedule: 

[in  parcenIT 


Base  panod  toDgwing  a: 

2  year  cycle 

3  year  cycle 

4  year  cycle -.... 


(3)  Collective  bargaining  cost  (CBC) 
means  the  annual  cost  calculated  on  the 
basis  of  the  per  diem  rate  of  expense,  as 
of  January  1  of  the  annual  fiscal  periods 
July  1  through  June  30,  of  all  items  of 
expense  required  by  the  operator 
throu^  a  collective  bargaining  or  other 
agreement,  covering  the  employment  of 
the  approved  manning  complement  of 
the  subsidized  vessel,  including 
payments  required  by  law  of  assure  old-  • 
age  pensions,  unemployment  benefits  or 
similar  benefits,  and  taxes  or  other 
governmental  assessments  on  crew 
payrolls. 

(4)  Approved  manning  complement 
means  the  complement  approved  by  the 
Board  for  subsidy. 

(5)  U.S.  wage  cost  (WC)  means  the 
annual  cost  calculated  on  the  basis  of 
the  per  diem  rate  of  expense  as  of 
Jamiary  1  of  the  araraal  fiscal  periods 
July  1  through  June  30.  of  all  items  of 
expense  required  of  the  operator 
through  a  collective  bargaining  or  other 
agreement,  covering  the  emploiTnent  of 
the  normal  maiming  complement  of  the 
subsidized  vessel,  including  payments 
required  by  law  to  assure  old-age 
pensions,  unemployment  benefits  or 
similar  benefits,  and  taxes  or  other 
governmental  assessments  on  crew 
payrolls. 

(fi)  Normal  manning  comnplement 
means  the  crew  complement  established 
by  a  collective  bargaining  or  other 
agreement  with  the  officers  and 
unlicensed  crew  of  the  vessel.  In  cases 
where  the  complement  may  vary  in 
number,  the  lowest  number  shall  be  the 
normal  manning  complement.  When 
ratings  of  different  stdaries  are  in  the 
same  job  during  the  year,  the  base 
wages  of  the  rating  carried  most  of  the 
time  shall  be  used. 

(7J  Subsidizable  wate  cost  meaaa,  (i) 
with  respect  to  a  base  period,  the  base 
period  cost  and  (ii)  in  any  fiscal  period 
other  than  a  base  period,  the  most 
recent  base  period  cost,  increased  or 
decreased  by  the  change  from  Jaaaary  1 
of  the  base  period  to  January  1  of  tlia 
non-base  period  The  subsidizable  wage 
cost  shall  not  be  less  than  90  percent  nor 
greater  than  110  percent  of  tire  collsctive 
bargaining  cost  as  of  January  1  of  such 
period. 

(8)  Unpredictably  timed  costs  are 
collective  bargaining  costs  that  are  net 
regularly  incurred.  Examples  of 
unpredictably  timed  costs  are  such,  costs 
as  sevetaace  pay,  shortfalls,  special 
assessments,  and  war  zone  bonuses. 

(b)  Method  of  calculating  collective 
baragaining  cost  (CBC).  CBC  shall  be 
determined  by  pricing  put,  for  the 
approved  crew  complement,  the  per 
diem  total  of  fixed  costs  specified  in  the 
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collective  bargaining  agreement  and 
adding  a  per  diem  total  of  variable  costs 
obtained  from  the  experience  of  the 
subsidized  vessel  during  the  first  nine 
months  of  the  preceding  calendar  year. 
(1)  Fixed  Costs.  The  per  diem  total  of 
fixed  costs  shall  include  all  costs  that 
are  stated  in  specific  or  determinable 
amounts  per  time  period  and,  based  on 
operating  experience,  do  not  vary.  In 
cases  where  a  monthly  amount  is 
specified  in  the  agreement,  the  per  diem 
amount  shall  be  determined  by  dividing 
the  monthly  amount  by  30.  When  a  daily 
amount  is  specified  it  shall  be  used. 
Examples  of  fixed  costs  are: 
(i)  Base  wages: 
(ii)  Non-watch  pay; 
(iii)  Vacation  pay  (including 
contributions  to  vacation  funds); 
(iv)  Tool  allowance; 
(v)  Clothing  and  uniform  allowances; 
and 

(vi)  Per  diem  contributions  for 
pension,  training,  welfare, 
unemployment  including  unallocated 
contributions  placed  in  escrow. 

(2)  Variable  costs.  Variable  costs  are 
regularly  incurred  employment  costs 
which  vary  with  ship  operating 
experience.  The  per  diem  aggregate  of 
variable  costs  as  of  January  1  shall  be 
determined  by  applying  a  ratio  to  the 
per  diem  aggregate  of  base  wage  costs 
as  of  January  1,  the  numerator  of  which 
shall  be  the  total  of  variable  costs  for 
the  first  nine  months  of  the  preceding 
calendar  year  and  the  denominator  of 
which  shall  be  the  total  of  base  wage 
costs  for  the  first  nine  months  of  the 
preceding  calendar  year.  Variable  costs 
include  but  are  not  limited  to: 

(i)  Payroll  taxes  (including  social 
security  taxes); 
(ii)  Overtime  and  penalty  pay; 
(iii)  Variable  pension,  training, 
welfare,  unemployment,  and  vacation 
costs: 

(iv)  Pay  in  lieu  of  time  off; 
(v)  Transportation  and  travel 
allowances; 

(vi)  Payments  to  relief  officers  and 
crews; 

(vii)  Wages  and  other  expenses  of 
USMMA  cadets  and  extra  messmen; 
(yiii)  Board  and  lodging  allowances; 
(ix)  Overiap  in  wages  (a  maximum  of 
three  days  for  officers  and  two  days  for 
unlicensed  crew);  and 
(x)  Penalty  cargo  bonuses, 
(c)  Method  of  calculating  U.S.  wage 
cost  (WC).  Two  different  calculations  of 
WC  are  necessary — a  per  diem  amount 
for  every  ship  type  on  the  service  and  a 
per  month  amount  for  the  predominant 
ship  type  (most  voyages)  on  the  service. 
The  purpose  of  the  per  month 


calculation  is  to  make  a  comparison 
with  the  monthly  foreign  wage  costs. 
The  relationship  of  WC  to  foreign  costs 
for  the  predominant  ship  is  applied  to 
the  per  diem  WC  for  other  ship  types  in 
the  service  to  estimate  comparable 
foreign  costs  for  them. 

(1)  Calculation  of  per  diem  WC.  The 
per  diem  WC  shall  be  calculated  by  the 
same  method  that  applies  to  CBC, 
except  that  the  normal  manning 
complement  shall  be  used. 

(2)  Calculation  of  per  month  WC.  The 
costs  and  manning  level  used  in  this 
calculation  shall  be  the  same  as  those 
used  for  the  per  diem  WC. 

(d)  Data  submission  requirements.  For 
purposes  of  calculating  CBC  and  WC  the 
operator  shall  each  year  submit  Form 
MA-790  and,  as  appropriate,  current 
copies  of  all  collective  bargaining  or 
other  agreements,  memoranda  of 
imderstanding,  and  arbitration  awards, 
which  specify  the  fixed  costs  as  of 
January  1.  Schedule  A  of  Form  MA-790. 
which  covers  wage  costs  on  voyages 
terminated  during  the  first  nine  months 
of  the  previous  calendar  year,  shall  be 
submitted  by  December  31.  Schedule  B 
of  Form  MA-790 — normal  manning 
complement,  rates  of  pay,  and 
contributions  in  effect  on  January  1  of 
the  current  year— shall  be  submitted  by 
January  31.  Form  MA-790.  Schedules  A 
and  B.  shall  be  submitted  to  the 
Director.  Office  of  Ship  Operating  Costs, 
Maritime  Administration.  400  Seventh 
Street,  SW..  Washington.  DC  20590. 

(e)  Example  Calculation.  The 
following  is  a  sample  calculation  of  CBC 
and  WC: 

ABC  BuLX  Company 

[Jan.  1, 1965.  coNective  bargaining  costs  (C8C)  and  U  S. 
— oecoMOw;) 


1 

Par  diem 

1 

WC 

C8C 

Cfew  comptamam.     

'35 

•31 

Fond  COMB  aa  o(  Jaa  1.  igeS: 
Baaa  awgaa  and  nonw icti 

P^— 

Alowancea  (radn.  Waphona. 

ctothmg,  etc.) 

Vacation  pay .._ __ _. 

Pension,     weltara,     training. 

umemptoymem  fund  eontrv 

SI, 789.79 

5.75 
1,189.60 

1.28080 
$4^65.94 

104  69 
$1,873.73 

$1,571.80 

5.75 
1.109.85 

1.171.75 
3.656.75 

104.69 
$1.645  31 

ToW  Rxed .._. 

VariaUe  costs  as  of  Jai.  1.  1965: 

VahatHe  cost   factor   (based 

on  1964  cost  axpenence) 

(percant) _.... 

Total  variaUa  costs  Uan.  l. 
1965  basa  wages  x  vwl- 
able  cost  factor) „ 

Total  wags  costs  as  of 
Jaa  1.  1985 

18,139.67 

$5,504.08 

■  Normal  manning  complemant 

■  Approved  manning  complement. 


(f)  Method  of  calculating  foreign  wage 
cost  The  foreign  wage  cost  (FC)  of  the 
principal  foreign-flag  competitor  and  the 
comparable  WC  of  the  subsidized  vessel 
are  matched  as  of  January  1  of  the 
subsidized  fiscal  year  for  purposes  of 
determining  the  wage  cost  of  the 
principal  foreign  flags.  The  following 
procedures  are  used: 


(1)  Manning.  The  foreign  manning 
complement  in  number  and  nationality 
for  the  principal  foreign-flag  competitor 
shall  be  constructed  for  the  subsidized 
vessel  type  using  the  manning  scales 
and  practices  of  the  competitor  as 
developed  through  an  examination  of 
alien  crew  manifests,  payrolls,  and  other 
reliable  information.  The  commonly 
used  crew  complement  of  the  competitor 
shall  be  adjusted  to  fit  the  predominant 
vessel  type  in  recognition  of  differences 
in  physical  characteristics  that  would 
affect  manning  scales.  Where  the 
manning  complement  cannot  be 
estimated  witfi  reasonable 
substantiation,  it  will  be  deemed  to  be 
identicial  with  that  of  the  subsidized 
vessel. 

I 

(2)  Method.  The  method  of  calculating 
FC  shall  be  the  same  as  that  used  for 
WC,  provided  that  it  is  possible  to 
obtaui  foreign  cost  data  on  the  same 
basis  as  wage  cost  data.  Preference 
shall  be  given  to  pricing  out  for  fixed 
costs  and  to  cost  experience  for  variable 
costs.  Where  applicable,  foreign 
currencies  shall  be  converted  into  U.S. 
currency  equivalents  by  using  the 
average  of  end-month  exchange  rates 
for  July  through  January,  unless  they 
consistently  change  in  one  direction  by   ' 
25%  or  more  during  the  period,  in  which 
case  the  January  exchange  rate  shall  be 
used.  The  exchange  rates  shall  be 
obtained  from  the  publication. 
"International  Financial  Statistics," 
published  monthly  by  the  International 
Monetary  Fund.  If  exchange  rates  for 
particular  foreign  currencies  are  not 
available  in  this  publication,  they  shall 
be  obtained  from  the  United  States 
Department  of  the  Treasury. 


(3)  Foreign  wage  cost.  The  per  diem 
composite  foreign  wage  cost  is 
determinded  by  multiplying  the  per  diem 
WC  for  the  U.S.  ship  type  by  the  ratio  of 
FC  to  WC  for  the  foreign-flag 
competitor.  The  following  is  a  sample 
calculation  of  the  foreign  cost 
percentage.      i 


i 
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ABC  Bulk  Company.  Inc. 

lJ«n.  1.  1985— Fofeigr)  wage  cow  (FC»1 


United 
SUIes 

Libena 

26 

26 

Base  wages 

■53.687 

1.074 

'  35.681 

>  38.407 

>  6.608 

•48.732 

•24.799 
4.584 

Vacation  pay  (leav«) 

Pension  and  weltara 

Social  Security             

'  13,009 
>2,065 
'  7.227 

Ovenime  and  othar  ¥art«bl«  coels 
fnn!  fflsnwhw  mrkirtadt  

•10.944 

Repatnatnn 

Total  wage  costs 

184,189 

62.608 

33  99 

'  Based  on  Jan.  1  priced  out  cost 

» Endudes  Irammg  costs— foreign  data  not  available 
'Based  on  cost  experience 

(g)  Determination  of  daily  wage  rate. 
The  foreign  wage  cost  is  deducted  from 
subsidizable  wage  costs  to  determine 
the  daily  wage  subsidy  rate.  Table  1  is 
an  example  calculation  of  a  daily  wage 
subsidy  rate  using  the  procedures 
described  in  this  section. 

(h)  Unpredictably  timed  costs  (UTC) 
are  subsidized  by  calculating  costs 
incurred  during  the  previous  six  months 
and  converting  them  into  a  daily  rate.  A 
lump  sum  amunt  would  be  paid  for 


special  lump  sum  assessments  or  for  per 
man-day  increases  to  benefits  plans 
which  become  effective  during  the  six 
months  following  the  establishment  of 
the  daily  rate.  In  either  case,  the  percent 
age  subsidy  rate — which  is  the 
differential  percent-age  between  the 
subsidizable  wage  cost  and  the  foreign 
wage  cost — is  used  to  establish  the 
amount  of  subsidy  payable  for  UTC 
incurred. 

(1)  UTC  expenses  such  as  severance 
pay  and  area  bonuses  shall  be  eligible 
for  subsidy  payment  without  obtaining 
prior  approval  and  subsidy  shall  be  paid 
as  a  lump  sum  amount. 

(2)  Expenses  such  as  shortfalls  in 
benefit  fund  contributions,  special 
assessments  for  benefits  funds,  and 
retroactive  wage  increases  may  be 
treated  as  UTC  if  the  cost  increase  was 
not  negotiate.  Such  costs  must  be 
approved  as  UTC  by  the  Director,  Office 
of  Ship  Operating  Costs.  To  the  extent 
such  expenses  qualify  for  UTC.  the 
Director  shall  determine  the  appropriate 
method  of  pay  subsidy — added  to  the 
per  diem  wage  subsidy  rate  and/or  as  a 
lump  sum  amount  treated  separately. 


Table  i.— ABC  Bulk  Company.  Inc. 

CCalculalion  of  wage  subsidy  rates '  ] 


Basepenod 
{1» 

Interim  period 
(2) 

US 

wage 

cost 

(3) 

Collactive 
bargain- 
ing cost 

(4) 

Apfiiration  of  BLS  mden  to 
basepenod  cost 

AMeraging 
in  base 
periods  ' 

W  +  (5)-2 

(6) 

Appropriate  iHTiits 
(7) 

4.162.60 
4.578.24 

4.57824 

5.539.40 

6.139.57 

3.850.29 
4,230.15 

1982 

3.850.29x10845=4.175.64 

•— 

.9x(4)  =  3,807.14 

4.23015           3  850  2911  1816-4.549.50 

1  1x(4)=4.653.17 
.9x(4)  =  4.104.34 

1984 „. 

4.966.90 
5.504.T6 

3,850  29x12992  =  5,002.30 
3.850  29x1  4044  =  5.407.35 

1.1x(4)  =  5.016.42 
.9x(4)  =  4.470.21 

1.1x(4)  =  5.463.59 
.95x(4)  =  5.228.86 

1.05x(4)  =  5.779.26 

'  This  computation  is  based  on  a  new  vessel  enlf  nng  Sut>sidized  Sereice  in  May  1981. 


Base  penod  cost 


3.8509.. 


5.44571.. 


Subsidizable 
wage  cost 


3.850.29 
4.175.64 
4,549.50 
5,00230 
5.45571 


Foreign  cost 
percentage 


32  99 
32.98 
3615 
34.77 
33.99 


Foreign  wage 
cost 


1.373.24 
1.508.90 
1,81249 
1.926  05 
2.06684 


Wage 

subsidy  daily 

rale 


2.477.05 
2.66574 
2.737.01 
3.076.25 
3.368.87 


Wage 

sutMMty 

perceritage 

rate  <1 2) +  (9) 


§  252.32    Maintenance  (upkeep)  and 
repairs. 

(a)  Basis  for  subsidy.  The  fair  and 
reasonable  maintenance  and  repair 
costs  not  compensated  by  insurance,  if 
eligible  for  subsidy  under  the  ODSA  and 
the  regulations  in  46  CFR  Part  272,  shall 
be  used  for  determining  the  daily 
amount  of  subsidy.  The  U.S.-foreign  cost 


differential  shall  be  determined  from 
price  estimates  of  representative  items 
of  maintenance  and  repair  work  and  by 
using  the  repair  practices  of  the  foreign- 
flag  competition. 

(b)  U.S.-foreign  cost  differential. 
MARAD  shall  use  the  following 
procedures  for  calculating  the  U.S.- 
foreign  cost  differential  for  M&R. 


(1)  Cost  survey.  MARAD  shall  select  a 
sample  of  jobs  which  are  representative 
of  the  various  types  of  maintenance  and 
repair  vioik — drydocking  and 
underwater  repairs,  machinery  repairs, 
hull  and  deck  repairs,  electrical  repairs, 
exterior  painting  and  interior  painting, 
etc.  The  jobs  shall  be  descril)ed  fully 
and  combined  into  a  standard  set  of 
specifications  based  on  a  particular  type 
of  vessel.  The  same-specifications  shall 
be  used  for  obtaining  all  price  estimates. 
MARAD  shall  request  reliable  and 
mutually  acceptable  ship  repair  cost 
experts  to  ascertain  the  U.S.  and  foreign 
M&R  prices,  MARAD  shall  survey 
foreign  countries  during  a  three-year 
cycle.  The  survey  year  prices  shall  be 
adjusted  in  the  years  between  surveys 
by  price  adjustments  estimated  by  the 
ship  repair  cost  experts. 

(2)  Country  cost  differential.  A 
country  cost  differential  shall  be 
determined  for  each  country  where 
work  was  performed  on  the  competitive 
vessels.  The  country  cost  differential 
shall  be  100  percent  minus  the  ratio  of 
the  estimated  foreign  price  divided  by 
the  U.S.  price  estimate.  The  U.S.  price 
estimate  shall  be  representative  of  the 
coastal  area  included  in  the  subsidized 
service  (for  example  East  Coast)  or,  if 
more  than  one  coast  is  served,  the  coast 
where  the  company  is  home  based.  For 
example. 

Determination  of  Country  Cost 
Differential,  Year  1965 

[US  Attanlic— GuN  Coast  Foreign  Country— Singapora] 


Repar  calego»y 


Drydocking  and  undanMSar  fapsra. 
Tar*  cleaning  and  coling 

Boiler  repairs 

Mactiinwy  rapaira 

Hun  and  da 
Piping  syalafii.^... 
Eleclrical  r^Mav- 
Exterior  paai8n0-» 


64.33 
63.84 

60.16 
61.50 
6175 


EstniaM  Mil- 


Note  —Foraign/US  price  ram,  34%;  Courary  coal  dWer- 
ential  (100-34).  66%. 

(3)  Distribution  of  repairs.The 
distribution  of  repairs  refers  to  the 
countries  where  M&R  work  was 
performed  on  the  vessels  of  the  foreign- 
flag  competitor.  When  data  on  the 
repairing  practices  are  obtained  directly 
from  the  foreign  competitor,  they  shall 
be  used.  If  information  about  such 
practices  is  unavailable — or  only 
partially  available-data,  published  by 
the  classification  societies  and  Lloyd's 
Voyage  Record,  reporting  the  dates  and 
localities  of  drydocking  and  completion 
of  the  various  types  of  vessel  surveys. 
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shall  be  used  for  determining  the 
geographical  dixtribution  of  Hie 
unknown  repairing  practices.  For  diesei 
vessels,  there  are  three  basic  types  of 
survey — drydocking.  machinery,  and 
hulL  For  steam  vessels,  there  is  a  foiirth 
survey — boiler — in  addition  to  the  other 
three  surveys.  Since  these  surveys  may 
be  performed  in  different  countries,  diey 
are  weighted  in  order  to  determine  the 
distribution  of  repairs.  The  weighting 
factors  shall  be:  Drydocking — 20 
percent,  machinerjf- — 40  percent  (10 


percent  allocated  to  boiler  survey  on 
steam  vessels),  and  hull— 40  percent. 

(4)  US.- foreign  cost  differentia/.  The 
U.S.-foreign  cost  differential  for  the 
foreign-flag  competitor  shall  be 
determined  by  multiplying  the 
percentage  distribution  of  repairs  for 
each  country  where  repair  work  was 
performed  by  the  country  cost 
differential  for  that  country,  and  by 
adding  the  resulting  weighted  cost 
differentials  for  all  countries.  For 
example:  , 


ABC  ButK  Company,  Inc. 

( U.S. -Forxgn  cost  drfTerential.  1965] 


Oakibutionot  repan 

Country 
co« 

(PVOKM) 
(21 

Weightod 

Prmaptl  oompeMor 

Countoy 

(n 

COM 

(fffe'enRsIs 
(tlxtZ) 
(parc«nl) 

t3» 

Lbafia. 

UK 

Japan 

ts 
» 

66 

.3S 
57 

7.5 

37.T 

' 

Ml 

«7.0 

(c)  Calculation.  The  US.-foreign  cost 
differential  is  applied  to  the 
subsidizable  maintenance  and  repair 
costs  to  establish  the  daily  M&R  subsidy 
amount. 

(1)  Subsidizable  costs.  The  period 
used  for  establishing  the  subsidizable 
maintenance  and  repair  costs  will 
generally  be  a  24-to-36  month  period 
ending  in  the  year  prior  to  the 
subsidizable  year.  The  length  of  the 
period  will  be  the  number  of  months 
between  the  last  two  routine 
drydockings.  and  the  subsidizable  costs 
will  inchide  only  the  most  recent  routine 
drydocking.  The  costs  of  each  year  will 
be  indexed  to  the  subsidized  year  by  the 
BLS  Index  of  Shipbuilding  and  Repairing 
Employment  and  Average  Hourly 
Earnings.  The  eligible  costs  will  be 
divided  by  the  calendar  days  of  the 
period  to  establish  daily  average 
maintenance  and  repair  costs.  The  U.S.- 
foreign  differential  percentage 
applicable  to  the  most  recent  year  will 
be  applied  to  the  daily  average  cost  to 
determine  the  daily  M&R  subsidy 
amount. 

(2)  Data  submission  requirement  The 
operator  is  required  to  submit  an  annual 
certified  statement  of  eligible  M&R 
expenses  for  each  month.  The  report 
shall  be  submitted  to  the  Director.  Office 
of  Ship  Operating  Costs.  The  report 
should  be  submitted  not  later  than  sfxty 
(80)  days  after  the  close  of  each 
calendar  year. 


§  252.33    Hull  and  MacMnery  Insurance. 

(a)  Subsidy  items.  The  fair  and 
reasonable  net  premium  costs  (including 
stamp  taxes)  of  hull  and  machinery, 
increased  value,  excess  general  average, 
salvage,  and  collision  liability  insurance 
against  risks  and  liabilities  covered 
under  the  terms  and  conditions  of 
policies  approved  as  to  form  and 
coverage  by  MARAD.  less  lay-up 
returns,  shall  be  eligible  for  subsidy  and 
used  for  determining  the  U.S.-foreign 
cost  difTerential.  Port  risk  premiums  are 
eligible  for  subsidy  but  not  for 
determining  the  U.S.-foreign  cost 
differential. 

(b)  U.S.-foreign  cost  differentia/.  A 
U.S.-foreign  cost  differential  shall  be 
calculated  for  the  service.  Due  to  the 
difficulty  of  comparing  forms  and  costs 
of  huQ  and  machinery  insurance 
coverages,  the  following  assumptions 
shall  be  used  for  estimating  the 
composite  premium  cost  of  the  foreign- 
flag  competitor. 

(1)  Coverage.  The  foreign  competitive 
vessels  have  the  same  types  and 
amounts  of  insurance  coverages  and 
deductible  averages  as  the  subsidized 
vessels. 

(2)  Premium  rote.  The  foreign 
competitive  vessels  are  insured  in  the 
British  market  and  the  rate  for  such 
vessels  is  the  same  as  the  British  market 
rate  for  the  subsidized  vessels.  If  the 
operator  carries  all  of  its  insurance  in 
the  American  market,  the  American 
market  rate  shall  be  assumed  to  be  the 
same  as  the  British  market  rate. 


(3)  Repairs.  Insurable  repairs  of  the 
foreign  competitive  vessels  are 
performed  in  the  same  countries  and  in 
the  same  distribution  as  non-insurable 
repairs,  and  the  cost  differential  for  such 
repairs  shall  be  the  same  as  the 
maintenance  and  repair  percentage 
differential. 

(4)  Particular  average.  The  percentage 
of  particular  avarage  repair  claims  for 
the  foreign  competitive  vessels  is  the 
same  as  the  percentage  of  particular 
average  repair  claims  for  the  sulwidized 
vessels.  The  particular  average  portion 
of  the  pu-emium  cost  for  the  subsidized 
vessels  shall  be  determined  as  follows: 

(i)  Percentage,  the  particular  average 
portion  of  the  premium  cost  shall  be 
determined  by  applying  a  percentage  to 
the  hull  and  madiinery  premium  cost 
after  deducting  the  estimated  total  loss 
premium.  The  percentage  is  based  on 
insured  claims  experience.  The 
percentage  shall  be  determined  by 
dividing  the  total  of  underwriter's 
absorptions  for  particular  average 
domestic  repair  claims  paid  and 
estimated  by  the  total  of  underwriter's 
absorptions  for  all  claims  paid  and 
estimated  (excluding  total  loss  and 
constructive  total  loss  claims)  under  the 
hull  and  machinery  portion  of  the 
insurance  coverage,  except  that  such 
percentage  shall  not  exceed  eighty-five 
(85)  percent.  The  percentage  is  based  on 
the  claims  experience  of  the  subsidized 
vessels  for  the  five  (5)  calendar  year 
period  preceding  the  subsidized  year. 
For  subsidized  operators  that  do  not 
have  five  years  of  claims  experience,  the 
average  percentage  of  particular 
average  domestic  repair  claims  for  all 
similar  subsidized  vessels  shall  be  used 
unless  the  operator  can  submit  data  to 
substantiate  its  own  claims  cost 
experience  on  similar  vessels. 

(ii)  Data  submission  requirement.  The 
operator  shall  submit  the  five  year 
claims  experience,  invoices  showing  net 
premium  costs  and  coverages  for  the 
subsidized  year,  and  lay-up  returns  for 
the  previous  year  to  the  Director,  Office 
of  Ship  Operating  Costs,  not  later  than 
sixty  (60)  days  after  the  close  of  each 
calendar  year. 

(c)  Calculation.  In  calculating  the 
subsidized  premium  cost,  the  following 
steps  shall  be  taken: 

(1)  The  particular  average  portion  of 
the  premium  cost  shall  be  adjusted  in 
order  to  give  effect  to  the  repair  cost 
differential  for  the  foreign  competitive 
vessels  by  applying  the  complement  of 
the  maintenance  and  repairs  precentage 
cost  differential  (100  percent  minus  the 
differential)  to  the  particular  average 
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portion  of  the  pranium  cost.  The 
adjusted  particular  average  foreign 
premium  cost  shall  be  added  to  the  net 
premium  cost  excluding  the  particular 
average  portion  to  determine  the 
composite  foreign  premium  cost. 

(2)  The  foreign  premium  cost  shall  be 
subtracted  from  the  operator's  total 
premium  cost  to  determine  the 
difference  in  dollars.  The  percentage 
differential  is  determined  by  dividing 
the  dollar  difference  by  the  operator's 


total  premium  cost.  An  example 
calculation  is  included  in  Table  2. 

(3)  The  net  premium  cost  of  the 
subsidized  vessels  shall  be  divided  by 
the  number  of  days  in  the  calendar  year 
and  the  resultant  daily  insurance  cost 
shall  be  multiplied  by  the  U.S. -foreign 
cost  differential  percentage  applicable 
to  the  most  recent  year  to  determine  the 
daily  amount  of  subsidy  for  hull  and 
machinery  insurance. 


Table  2.— ABC  Bulk  Co.,  Inc.,  U.S./Foreign  Cost  Differential  for  Hull  and 

Machinery  Insurance 

119651 

1.  Foreign  premium  cost: 

A.  Hull  and  machinery,  total  coverage $92,741,996 

Average  premium  rate  in  British  mariiet  (percent) 1  JX)966 

Premium  cost  in  British  market $936,379 

(Estimated  total  loss  premium  $92.741.966@  .46500  pet.  $431,250) 

B.  Increased  value,  total  coverage $1,083,325 

Average  premium  rate  in  British  market  (percent) ..„.  .32550 

Premium  cost  in  British  market „ 3.526 

C.  Excess  liability,  total  coverage _ None 

D.  Total  premium  cost  if  insured  100  pet.  in  British  Market 939.905 

E.  Deduct      particular      average       portion:      $936,379    -  less 
$431,2SO=$505,129  X  62  pct.« 313.180 

F.  Net  premium  cost  exclusive  of  particular  average _.... 626,725 


World- 
wide 
service 
$313,180 
84.48 

Adjusted  P/A  foreign  premium  cost .„ $264,574 

Add:  Net  premium  cost  (excluding  P/A) „ $626,725 


C.  Particular  average  adjustment: 

P/A  portion  of  premium  cost 

M&R  Subsidy  rate  complement  *  (percent).. 


2.  Foreign  premium  cost 

3.  Total  premium  cost  to  subsidized  operators 

4.  Differential  in  dollars  * ....„ „ , 

5.  U.S.  Foreign  cost  differential  •  (percent) 


$891,299 
$1,068.998 

$177,609 


16.62 


'  B«tims4ed   grots    IoIbI    Io«s    rale    adjusted    for   broker's   discounts,   policy   tax   and   other   coats,   as   necessary 

'  Percentage  of  particular  average. 

'  100K  minM  NUR  subsidy  rate  of  the  same  calendar  year. 

*  Line  3  less  line  2. 

•  Line  4  divided  by  Una  3. 


§  252.36    Protection  and  indemnity 
Insurance. 

(a)  Subsidy  items.  Items  eligible  for 
determination  of  subsidizable  costs  and 
the  U.S.-foreign  cost  differential  area: 

(1)  Premiums.  The  fair  and  reasonable 
net  premium  costs  (including  stamp 
taxes)  of  protection  and  indemnity, 
excess  insurance,  second  seamen's 
insurance,  tovalop  or  other  forms  of 
pollution  insurance,  bumbershoot  (only 
that  portion  identified  as  applicable  to 
P&I  insurance],  cargo  liability  if 
excluded  from  the  primary  policy, 
supplemental  calls  against  liabilities 
covered  under  the  terms  and  conditions 
of  policies  approved  as  to  form  and 
coverage  by  MARAD,  less  lay-up  return 
premiums,  shall  be  eligible  for  subsidy 


and  used  for  determining  the  U.S.- 
foreign  cost  differential. 

(2)  Deductibles.  The  fair  and 
reasonable  cost  of  crew  claims  paid  by 
and  pending  with  the  operator  under  the 
deductible  provision  of  the  protection 
and  indemnity  insurance  policy 
approved  as  to  form  and  coverage  by 
MARAD,  to  the  extent  that  such  cost 
would  have  been  paid  by  the  insurance 
underwriter  under  the  terms  of  the 
policy,  except  for  the  fact  that  it  did  not 
exceed  the  deductible  provision  of  the 
policy,  shall  be  eligible  for  subsidy.  For 
subsidy  purposes,  the  deductible 
absorption  shall  not  exceed  $50,000  for 
each  accident  or  occurrence,  provided 
however,  that  benefits  paid  on  unearned 
wages,  if  excluded  from  coverage  under 
the  protection  and  indemnity  insurance 


policy,  shall  be  eligible  notwithstanding 
that  the  deductible  provisions  of  the 
policy  may  be  exceeded. 

(b)  Assumptions  made  in  calculation. 
For  purposes  of  determining  subsidy  for 
protection  and  indemnity  insurance,  it 
shall  be  assumed  that  the  cost 
differential  between  the  subsidized 
vessels  and  the  foreign  competitive 
vessels  is  limited  to  diose  portions  of 
premium  costs  and  deductible 
absorptions  which  are  related  to  crew 
liability  and  that  the  cost  of  all  other 
liabihties  is  the  same  for  both  the 
subsidized  vessels  and  the  foreign 
competitive  vessels. 

(c)  Calculation.  The  following  is  the 
.  method  of  calculating  the  U.S. -foreign 

cost  differential  for  premiums: 

(1)  General.  A  differential  shall  be 
calculated  for  the  service  of  the  vessels. 
Since  the  premium  cost  for  all  other 
liabilities  is  assumed  to  be  the  same  for 
both  the  U.S.  and  foreign  competitive 
vessels,  the  calculation  of  the 
differential  for  protection  and  indemnity 
insurance  premiums  is  in  effect  based 
on  the  difference  between  U.S.  and 
foreign  premium  costs  for  crew 
liabilities.  Premium  costs  are  determined 
in  costs  per  gross  registered  ton  (CRT). 

(2)  Reporting  requirement.  The 
operator  shall  submit  the  total  premium 
cost  for  the  subsidized  year,  plus  any 
supplemental  calls  and  lay-up  return 
premiums  not  previously  reported,  to  the 
Director,  Office  of  Ship  Operating  Costs, 
not  later  than  60  days  after  the 
begiiming  of  such  year,  llie  data  shall 
be  supported  by  invoices  from  the 
insurance  underwriter. 

(3)  U.S..crew  liability  cost.  The  crew 
hability  portion  of  the  total  premium 
cost  shall  be  determined  by  applying  a 
percentage  to  the  total  premium  cost 
based  on  five  (5)  years  of  claims 
experience  for  the  five  years  preceding 
January  1  of  the  subsidized  year.  The 
percentage  shall  be  determined  by 
dividing  the  total  of  underwriter's 
absorptions  for  crew  claims,  paid  and 
estimated,  by  the  total  of  underwriter's 
absorptions  for  all  claims,  paid  and 
estimated.  The  crew  claims  portion  shall 
be  limited  to  eighty-five  (85)  percent 
unless  the  operator  can  substantiate  a 
higher  percentage  as  a  result  of  having 
crew  liability  and  all  other  liabilities 
insured  with  different  underwriters.  The 
operator  shall  submit  the  five-year 
claims  experience  not  later  than  60  days 
following  the  close  of  each  calendar 
year. 

(4)  All  other  liabilities  cost — U.S.  and 
foreign.  The  all  other  liabihties  portion 
of  the  U.S.  premium  cost  shall  be 
determined  by  subtracting  the  crew 
liability  portion  from  the  total  premium 
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cost.  The  same  cost  shall  be  used  for  the 
all  other  liabilities  portion  of  the  foreign- 
flag  competitor's  premium  cost. 

(5)  Foreign  crew  liability  cost.  The 
crew  liability  cost  of  each  principal 
foreign-flag  competitor  shall  be  used,  if 
reliable  cost  data  can  be  obtained.  If 
such  data  cannot  be  obtained  for  a 
principal  competitor,  and  it  is 
determined  that  such  competitor  has  a 
non-national  crew,  the  crew  liability 
cost  for  similar  vessels  registered  under 
the  flag  of  the  crew's  nationality  may  be 
used,  at  the  Board's  discretion,  provided 
reliable  cost  data  are  obtained.  If  no 
reliable  cost  data  are  obtained  for  a 
competitor,  the  crew  liability  cost  for 
that  competitor  shall  be  estimated  by 
multiplying  the  subsidized  operator's 
crew  liability  portion  of  the  total 
premium  cost  by  the  ratio  of  that 
competitor's  wage  costs  (FC)  to  the 
subsidized  operator's  wage  costs  (WC). 
as  determined  in  the  calculation  of  the 
wage  differential. 

(6)  U.S.-foreign  cost  differential.  The 
U.S.-foreign  cost  differential  shall  be  the 
excess  of  the  operator's  total  premium 
cost  over  the  principal  foreign-flag 
competitor's  estimated  total  premium 
cost,  expressed  as  a  percentage, 
calculated  in  the  following  manner. 

ABC  Bulk  Co..  Inc..  Protection  and 
iNoiEMNiTY  Insurance  Premiums 

(19651 


Urttod 
StaiB* 

Liberia 

Premium  cost  (per  GRJf. 

CfBw  taMMy __.. 

■S3.96 
1.06 

*$1.27 

All  other  kaMty _            

1.06 

Total  cost 

S.0« 

a33 

D>t1eren(ia»-€<cess  o^ 

US.  cost  over  foreign  cost 

$2.71 

U.S.-Foreign  cos<  diltereotial  (percen 

«>..-. 

53.77 

■  Oetarmined  by  applying  79  03  percerM  (based  on  5-year 

claims  eiperiencat  to  total  GRT  premium  rate  o<  SSO* 

'Crew  iabifty  data  obtained  by  Mantime  Admtmstralion 

Note.— The  unwetgbied  percentage  ol   loreign  to  US 

wage  costs  wouk)  be  used  to  estimate  the  loreign  cost  if  the 

toreign  crew  babiMy  data  were  not  availabte 

(d)  Daily  subsidy  rate.  The  daily 
subsidy  rate  shall  be  calculated  in  the 
following  manner 

(1)  Premiums.  The  net  premium  costs 
per  calendar  day  for  the  subsidized  year 
shall  be  multiplied  by  the  U.S.-foreign 
cost  di^erential  percentage  determined 
for  the  most  recent  year.  The  product 
shall  be  the  daily  amount  of  subsidy  for 
P&I  premiums. 

(2)  Deductibles,  (i)  The  eligible  illness 
and  injury  crews,  paid  and  pending, 
shall  be  audited  for  each  calendar  year 
of  a  three-year  period  commencing  six 
years  prior  to  January  1  of  the 
subsidized  year,  and  shall  be  multiplied 
by  the  percentage  age  differential,  as 
determined  in  the  calculation  of  wage 


subsidy  for  the  appropriate  fiscal  period. 
The  resulting  calender  period  P&I 
deductible  differential  shall  be  divided 
by  the  fiscal  period  wage  differential  in 
the  service  for  the  three-year  period,  and 
the  resulting  percentage  shall  be  applied 
to  the  wage  per  diem  calculated  for  each 
ship  type  in  the  service  to  derive  the 


daily  amount  of  subsidy  for  P&I 
deductibles.  As  to  pending  claims 
previously  recognized  in  the  historical 
period,  only  the  amount  of  changes  in 
cost  with  respect  to  such  claims  shall  be 
subsequently  recognized.  The  following 
methodology  shall  determine  subsidy  for 
P&l  deductibles. 


Determination  of  Daily  Amount  of  Subsidy  for  P4I  Deductibles 

T.R  seitem 

Focal  year 

Tottf 

1980 

1981 

1962 

WageOOS  — 

1.S00.000 

1.000.000 

1.750.000 

4.250.000(H 

Calandaryaar 

1980 

1980 

1980 

PAl  Ded  OOS 

75.000 

80.000 

100.000 

255.000(2) 

RMn  ol  PAI  DEn  OOR  to  wane  OOS          

6.00f2H1l 

T.R.  96  ship  type 

Oa*y 

Jan  1, 
1965 

Ratio  P&I 

Dad.  to 

wageOUS 

Daily  PAl 

Ded 

OOS  Jan 

1.  1985 

C4-A.„ _ 

$4,000 

5.000 
6.000 

X.06 

$240.00 

CS-8 

X  06 

X.06 

300.00 

fV-C 

38000 

(ii)  In  case  where  national  insurance 
schemes  cover  crew  claims  costs  in  their 
entirety,  resulting  in  no  cost  to  the 
foreign  competitor  for  deductible 
absorptions,  the  composite  percentage 
differential  for  wages  shall  be  adjusted 
by  substituting  a  zero  cost  for  such 
foreign  competitor  in  the  calculation  of 
the  differential.  The  adjustment  of  the 
wage  percentage  differential  shall  not  be 
used  for  Japan,  where  operators  incur 
minimal  costs  for  deductible 
absorptions,  rather  than  no  costs.  For 
Japan,  the  insurance  related  costs  which 
are  normally  included  in  the  calculation 
of  Japanese  wage  costs  shall  be 
excluded  in  adjusting  the  wage 
percentage  differential  for  this  purpose. 

10.  Section  252.40  is  revised  to  read  as 
follows: 

§252.40    Paymwit  of  subsidy. 

Submission  of  voucher  At  the  close  of 
each  calender  month,  the  subsidized 
operator  may  submit  a  voucher,  and 
include  for  payment  in  such  voucher  the 
amount  of  ODS  accrued  for  the  voyages 
terminated  during  the  period. 

11.  Section  252.41  is  revised  to  read  as 
follows:  I 

§  252.41    Subsidy  biliing  procedures. 

(a)  Subsidy  voucher. — (1)  Form. 
Requests  for  payment  of  ODS  shall  be 
submitted  on  a  public  voucher.  Standard 


Forms  1034  and  1034A.  which  can  be 
obtained  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402. 

(2J  Copies.  The  operator  shall  submit 
the  original  and  3  copies  of  the  voucher 
for  payment  to  the  MARAD  Region 
Director.  The  original  and  2  copies  must 
be  supported  by  schedules  and  an 
affidavit.  The  third  copy  is  the  payee's 
copy  and  need  not  be  supported. 

(b)  Schedules  and  affidavit.  (1)  The 
following  schedules  shall  be  used  for 
calculating  the  amount  of  ODS  payable: 
Schedule  A 

(Company)    

ODSA  No. 

ODS  Accrued  During  Fiscal  Year  19 — 
ODS       Payable       for       the       Month 


of 


Current 
voucher 

Previous 
voucher 

Total 

Total  Accrued 
<X)S 
(Sched.  8) 

$ 

$ 

LessOOS 
Reductions: 
Reduced 
Crew 
(Sched  C). 

S 

Net  OOS 
Accrued 

% 

$ 

Payments. 

$ 

OOS  Payable  .. 

. 

S 

(Company)    

ODS  Accrued  for  the  Month  of- 
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"X^ 

Voyage  OMes 

W 

Pwdtom 

ralM 

Accnad 

From 

To 

•tmt, 

OOS  P«yabl«  tor  Ur^xwliclably  Timed  Expanae*  nol  included  in  Daily  Amount  (Attach  suaxyUng  mformalion^. 

S 

% 
S 

TnM  Armmfl  5i«itMktv  rEni«  on  Schedulo  Al 

t 

Schedule  C 


(Company) 


Reduced  Crew  Periods 

- 

Vasaal 

Raduoadcraw  dales 

Number  ol 

reduced  aaw 

days 

X 

No.  o«  crew 
reduced 

= 

Man-days 

X 

Man-day  amounl 

= 

naduoadoaar 

Trowi 

To- 

radudian 

- 

S 

s 

S 

Total  Reduced  Cnm  Reduction  lEntar 
on  Schedule  A) 

t 

*lf  licensed  crew,  indicate  (*). 
*lf  unlicensed  crew,  indicate  (^. 


(2)  A  notorized  affidavit  as  shown 
below  shall  be  signed  by  an  official  of 
the  subsidized  operator  who  is  familiar 
with  the  ODSA,  these  regulations,  the 
operation  of  the  subsidized  vessel,  and 
the  accounts,  books,  records,  and 
disbursements  of  the  subsidized 
operator  relating  to  such  operation: 

AFFIDAVIT 


State  of  

City  of    

County /Parish  of- 


I. 


being  duly  sworn. 


depose  and  say.  that  I  am  (title]  of  the 

(herein  referred  to  as  the 

"Operator"),  and  as  such  am  familiar 
wfith  (a)  provisions  of  the  Operating- 
Differential  Subsidy  Agreement. 
Contract  No. ,  dated  as  of 


as  amended,  to  which  the  Operator  is  a 
party;  and  (b)  the  regulations  govming 
the  payment  of  operating-differential 
subsidy  for  bulk  cargo  vessels.  PART 
252,  Title  46.  CFR;  and  (c)  the  operation 
of  the  vessels  covered  by  said 
Agreement  and  regulations;  and  (d)  the 
accounts,  books,  records,  and 
disbursements  of  the  Operator  relating 
to  such  operation. 
Referring  to  the  public  voucher  dated 

,  covering  voyage  days 

allowed  for  subsidy  during  the  periods 
commencing and  ending 


and  attached,  submitted 
by  said  Operator  concurrent  herewith 
for  a  payment  on  account  in  the  sum  of 

.  under  said  Agreement,  I 

further  depose  and  say  that,  to  the  best 
of  my  knowledge  and  belief,  the 
Operator  has  fully  complied  with  the 
terms  and  conditions  of  said  Agreement 
and  regulations,  applicable  orders. 


rulings  and  provisions  of  the  Merchant 
Marine  Act,  1936.  as  amended,  and  is 
entitled,  under  the  provisions  of  said 
Agreement  and  regulations,  orders  and 
rulings  applicable  thereto,  to  the  amount 
of  the  payment  on  account  requested; 
and  further  depose  and  say  that  the 
vessels  named  in  the  attached  schedules 
were  in  authorized  service  for  the  vessel 
operating  days  on  which  the  payment  is 
requested  and  has  not  included  in  the 
calculation  of  the  amount  of  subsidy 
claimed  in  the  attached  voucher  any 
costs  of  a  character  that  the  Maritime 
Administration,  or  Secretary  of 
Transportation  acting  by  and  through 
the  Maritime  Subsidy  Board  or  any 
predecessor  or  successor,  had  advised 
the  Operator  to  be  ineligible  to  be  so 
included,  or  any  costs  collectible  from 
insurance,  or  from  any  other  source. 

Payment  by  the  Maritime 
Administration  of  all  or  part  of  the 
amount  claimed  herein  shall  not  be 
construed  as  approval  of  the  correctness 
of  the  amount  stated  to  have  been  due, 
nor  a  waiver  of  any  right  of  remedy  the 
Maritime  Administration,  or  Secretary 
of  Transportation,  acting  by  and  through 
the  Maritime  Subsidy  Board,  or  any 
predecessor  or  successor,  may  have 
under  the  terms  of  said  Agreement,  or 
otherwise. 

I  further  depose  and  say  that  this 
affidavit  is  made  for  and  on  behalf  and 
at  the  direction  of  the  Operator  for  the 
purpose  of  inducing  the  Maritime 
Administration  to  make  a  payment 
pursuant  to  the  provisions  of  the 
aforesaid  Operating-Differential  Subsidy 
Agreement,  as  amended. 

Subscribed  and  sworn  to  before  me,  a 
Notary  Public,  in  and  for  the  aforesaid 


County  and  State,  this  - 
of . 


My  commission  expires  - 
Notary  Public  


day 


(3)  Hie  subsidized  operator  shall 
furnish  its  own  supply  of  supporting 
schedules  and  affidavit. 

12.  Section  252.42  is  revised  as 
follows: 

§  252.42    Appeals  procedures. 

(a)  Appeals  of  annua/  or  special 
audits.  An  operator  who  disagrees  with 
the  findings,  interpretations  or  decfbions 
in  connection  with  audit  reports  of  the 
Office  of  the  Inspector  General  and  who 
cannot  settle  said  differences  by 
negotiation  with  the  Contracting  Officer 
may  submit  an  appeal  to  the  Maritime 
Administrator  from  such  findings, 
interpretations  or  decisions  in 
accordance  with  part  205  of  this  chapter. 

(b)  Appeals  of  administrative 
determinations. — (1)  Policy.  An  operator 
who  disagrees  with  the  findings, 
interpretations  or  decisions  of  the 
Contracting  Officer  with  respect  to  the 
administration  of  this  part  may  submit 
an  appeal  from  such  findings, 
interpretations  or  decisions  as  follows: 

(i]  Appeals  shall  be  made  in  writing  to 
the  Secretary.  Maritime  Subsidy  Board, 
Maritime  Administration,  within  60  days 
following  the  date  of  the  document 
notifying  the  operator  of  the 
administration  determination  of  the 
Contracting  Officer.  In  his  appeal  to  the 
Secretary  the  operator  shall  indicate 
whether  or  not  he  desires  a  hearing. 

(ii)  The  appellant  will  be  notified  in 
writing  if  a  hearing  is  to  be  held  and 
whether  he  is  required  to  submit 
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additional  facts  for  consideration  in 
connection  with  the  appeal. 

(iii)  When  a  decision  has  been 
rendered  by  the  Board,  the  appellant 
will  be  notified  in  writing. 

(2)  Appeal  to  the  Secretary  of 
Transportation.  An  operator  who 
disagrees  with  the  Board  may  appeal 
such  findings  and  determinations  by 
filing  with  the  Secretary  of 
Transportation,  a  written  petition  for 
review  of  the  Board's  action.  The 
petition  shall  be  filed  in  accordance 
with  provisions  of  the  Department  of 
Transportation  pertaining  to  Secretarial 
review. 

(3)  Hearings.  The  Rules  of  Practice 
and  Procedures.  46  CFR  Part  201. 
Subpart  M.  shall  be  followed  for  all 
hearings  granted  under  46  U.S.C.  1176 
and  46  CFR  252.42 

By  order  of  the  Maritime  Administrator. 
Dated:  December  17. 1985. 
Murray  A  Bloom. 

Assistant  Secretary.  Maritime 
A  dministration. 

|FR  Doc.  85-30157  Filed  12-20-85: 8:45  am| 

BILLINQ  CODE  4«10-«1-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  18 

Marine  Mammals 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Service  proposes  to 
revise  Part  18  to  incorporate 
amendments  to  the  Marine  Mammal 
Protection  Act  of  1972  and  update 
organizational  nomenclature.  The 
revisions  would  affect  those  sections  of 
Part  18  where  the  regulations 
paraphrase  the  wording  in  the  Act.  Also 
changed  are  the  references  to  terms, 
such  as  "Bureau"  and  "Area  Director." 
which  are  no  longer  used  in  the 
Service's  organization.  These 
amendments  will  eliminate 
inconsistencies  with  the  law  and  avoid 
reader  confusion.- 

OATE:  Comments  concening  these 
changes  should  be  submitted  no  later 
than  January  22, 1986. 

ADDRESS:  Coments  should  be  forwarded 
to  Chief.  Division  of  Wildlife 
Management.  Room  514  Matomic,  U.S. 
Fish  and  Wildlife  Service.  Washington. 
DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 

LeRoy  Sowl,  Chief,  Division  of  Wildlife 


JMI 


Management,  address  above,  telephone 

(202)  632-2202. 

SUPPLEMENTARY  INFORMATION:  The 

Marine  Mammal  Protection  Act  (MMPA 
or  Act)  was  enacted  in  1972,  and  the 
Fish  and  Wildlife  Service  implemented 
the  Act  by  regulations  contained  in  50 
CFR  Parts  18,  82  and  403.  The  MMPA 
was  enacted  for  the  purpose  of  ensuring 
that  marine  mammals  are  maintained  at 
healthy  population  levels.  In  passing  the 
Act.  Congress  responded  to  the  growing 
concern  regarding  the  decline  of  certain 
marine  mammal  species  and  recognized 
the  important  role  that  marine  mammals 
play  in  the  ecosystem  as  well  as  their 
economic,  aesthetic  and  recreational 
value.  Under  the  MMPA  the  Department 
of  the  Interior  is  charged  with 
responsibility  for  polar  bears,  walruses, 
sea  and  marine  otters,  manatees  and 
dugongs.  On  October  9. 1981.  Congress 
amended  the  MMPA  with  the  passage  of 
Pub.  L.  97-58. 

On  July  29. 1983.  the  Service  published 
a  notice  in  the  Federal  Register  (48  FR 
34486)  that  described  the  various 
changes  made  by  Pub.  L  97-58.  While 
the  substantive  changes  addressing 
marking  and- tagging  of  marine  mammal 
parts,  and  incidental  take  by 
commercial  Tishermen  will  be  addressed 
in  proposed  and  Hnal  rulemaking 
documents,  this  document  contains 
proposed  changes  necessary  to  remove 
inconsistencies  with  the  legislative 
amendments,  and  corrects  several 
outdated  organization  terms. 

The  individual  proposed  changes  to  50 
CFR  Part  18  are  described  below: 

1.  Section  18.11.  This  section  would  be 
amended  to  include  citation  to  50  CFR 
Part  403,  the  joint  regulations  issued  by 
the  Service  and  the  National  Marine 
Fisheries  Service  concerning  transfer  of 
marine  mammal  management  authority 
to  States.  Such  reference  paraphrases 
the  wording  of  16  U.S.C.  1372(a),  which 
was  amended  by  Pub.  L.  97-58  to 
include  reference  to  the  transfer  of 
management  authority  provisions. 

2.  Section  18.13.  This  section 
paraphrased  16  U.S.C.  1372(a),  which 
was  changed  by  the  1981  MMPA 
amendments  (see  section  3  of  Pub.  L.  97- 
58)  by  replacing  paragraph  (a)(3)  with 
new  paragraphs  (a)  (3)  and  (4)  and 
redesignating  paragraph  (a)(4)  as  (a)(5). 
Sections  18.13  (b)  and  (c)  of  Title  50, 
CFR  would  be  revised  to  make  them 
consistent  with  the  present  wording  of 
the  law. 

3.  Section  18.14(c).  This  would  update 
the  term  "Bureau"  to  "Service."  The 
"Bureau"  term  referred  to  the  Service's 
former  name,  Bureau  of  Sport  Fisheries 
and  Wildlife. 

4.  Section  18.22.  This  section 
paraphrases  16  U.S.C.  1379(h).  which 


I 


was  revised  by  Pub.  L  97-58.  section  4. 
by  adding  Federal  employees  to  the 
officials  that  may  "take"  marine 
mammals  in  the  course  of  official  duties. 
Section  18.22  would  be  amended  to 
reflect  this  statutory  change.  Section 
18.22(b)  would  be  amended  by  replacing 
the  term  "Bureau"  with  "Service."  for 
the  same  reason  as  described  in  item  2, 
above. 

5.  Section  18.23.  This  sectin  would  be 
amended  by  changing  the  section  title, 
introductory  sentence,  and  paragraph 
(a)(1).  The  reision  would  remove  the 
inconsistencies  with  16  U.S.C.  1371(b), 
which  is  paraphrased  by  section 
18.23(a).  The  changes  were  made  by      , 
Pub.  L.  97-58,  section  2.  The  two 
references  made  to  the  Alaska  Area 
Director  would  be  changed  to  reflect  the 
position's  current  title  of  regional 
director. 

6.  Section  18.26.'The  term  "Bureau  of 
Sport  Fisheries  and  Wildlife"  would  be 
replaced  with  "Service"  for  the  reasons 
set  forth  under  2,  above. 

As  noted  above,  the  proposed 
amendments  to  Part  18  would  remove 
inconsistencies  with  the  MMPA  in  those 
areas  where  the  law  changed  wording 
paraphrased  by  the  regulations.  These 
changes  are  necessary  to  conform 
existing  regulations  to  the  law.  The 
Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.G.  12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  Similariy,  the  Service 
determines  that,  since  the  regulatory 
amendments  reflect  the  statutory 
language,  an  environmental  assessment, 
as  defmed  under  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  for  this 
action.  There  are  no  impacts  on  the 
public  other  than  to  remove  any 
confusion  created  by  the  lack  of 
consistent  wording  contained  in  the 
regulations  and  the  law.  Additionally, 
there  are  no  information  collection 
requirements  contained  in  this 
document  that  require  Office  of 
Management  and  Budget  clearance 
under  44  U.S.C.  3501.  The  primary 
authors  of  this  document  are  Rupert  R. 
Bonner  and  James  E.  Pinkerton  of  the 
Fish  and  Wildlife  Service. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Alaska.  Imports.  Marine 
mammals,  Transportation. 


PART  18— {AMENDED] 

Accordingly,  50  CFR  Part  18  is 
proposed  to  be  amended  as  described 
below: 

1.  The  authority  for  Part  18  continues 
to  read  as  follows: 

Authority:  Marine  Mammal  Protection  Act 
of  1972,  as  amended  (Pub.  L.  92-522,  88  Stat. 
1027;  Pub.  L.  97-58  State.  979  (16  U.S.C.  1361- 
1407)). 

2.  Section  18.11  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§18.11    ProMbited  taking. 

Except  as  otherwise  provided  in 
Subpart  C,  D,  or  H  of  this  Part  18,  or  Part 
403,  it  is  unlawful  for 

***** 

3.  Section  18.13  is  amended  by 
redesignating  paragraph  (c)  as  (d), 
revising  paragraph  (b)  and  adding  a  new 
(c)  to  read  as  follows: 

§  18.13    Prohibited  uses,  posMnion, 
transportation,  and  sale*. 

***** 

(b)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
possess  any  marine  mammal,  or  product 


therefrom,  taken  in  violation  of  the  Act 
or  these  regulations; 

(c)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
transport,  purchase,  sell,  or  offer  to 
purchase  or  sell  any  marine  mammal  or 
marine  mammal  product;  or 

•  *  «  *  * 

4.  Section  18.14(c]  is  amended  by 
replacing  the  term  "Bureau"  with 
"service." 

5.  Section  18.22  is  amended  by 
revising  the  section  title,  and  amending 
paragraph  (a),  by  inserting  "Federal" 
before  the  term  "State"  as  follows: 

§  18.22    Talcing  by  Federal,  State  or  local 
government  officials. 

(a)  A  Federal,  State  or  local 
government  official  or  employee  *  ♦  • 

(a)  A  Federal,  State  or  local 
government  official  or  employee  *  *  * 

6.  The  flush  paragraph  appearing  after 
paragraph  (a)(6]  of  §  18.22  is  amended 
by  replacing  the  term  "Bureau  of  Sport 
Fisheries  and  Wildlife"  with  the  term 
"U.S.  Fish  and  Wildlife  Service. 

7.  Section  18.23  is  amended  by 
revising  the  section  title,  introductory 
paragraph  (a),  and  paragraph  (a)(1)  to 
read  as  follows: 


918.23    Native  exemptions. 

(a)  Taking.  Notwithstanding  the 
prohibitions  of  subpart  B  of  this  Part  18, 
but  subject  to  the  restrictions  contained 
in  this  section,  any  Alaskan  Native  who 
resides  in  Alaska  and  who  dwells  on  the 
coast  of  the  North  Pacific  Ocean  or  the 
Arctic  Ocean  may  take  maruin 
mammals  without  a  permit,  if  such 
taking  is: 

(1)  For  subsistence  purposes,  or 

***** 

8.  Section  18.23  is  further  amended  in 
introductory  paragraph  (b)  and 
paregraph  (b)(2)  by  replacing  the  term 
"Alaska  Area"  with  "Regional"  both 
times  it  appears  in  this  section. 

§18.26    [AMENDED] 

9.  Section  18.26(b)  is  amended  by 
replacing  the  term  "Bureau  of  Sport 
Fisheries  and  Wildlife"  with  the  term 
"U.S.  Fish  and  Wildlife  Service." 

Dated:  November  1, 1965. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  85-29987  Filed  12-20-86:  8:45  am| 

aiLLINO  CODE  4310-«S-« 


52350 


Notices 


Federal  Register 
Vol.  Sa  No.  248      '  . 
Monday.  December  23.  1985 


This  section  of  the  FEDERAL   REGISTER 
contains  documents  other  than  niies  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruMngs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(DocketNo.43-«5]  j 

Foreign-Trade  Zone  14 — Little  Rock, 
AR;  Application  For  Subzone  Polar 
Stainless  Products  Sink  Plant,  Searcy 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  Little  Rock  Port  Authority 
on  behalf  of  the  State  of  Arkansas, 
grantee  of  Foreign-Trade  Zone  14, 
requesting  special-purpose  subzone 
status  for  the  stainless  steel  sink 
manufacturing  plant  of  Polar  Stainless 
Products.  Inc.  (Polar),  in  Searcy.  White 
County,  Arkansas,  some  45  miles 
northwest  of  the  Little  Rock  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u],  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  December 
9,1985. 

The  proposed  subzone  is  located  at 
920  E.  Lincoln  Avenue,  Searcy.  The  12.5- 
acre  facility  employs  171  persons  and  is 
used  to  produce  stainless  steel  sinks  for 
home  and  commercial  uses.  Polar  has 
been  purchasing  most  of  its  stainless 
steel  sheet  and  strip  from  domestic 
sources.  Because  of  increasing  foreign 
competition,  the  company  plans  to 
purchase  about  50  percent  of  its  steel 
from  lower-cost  foreign  sources.  Polar 
exports  over  6  percent  of  its  production. 

Zone  procedures  would  allow  Polar  to 
avoid  duty  payments  on  the  foreign  steel 
used  in  its  exports.  On  its  domestic 
sales,  the  company  would  be  able  to 
take  advantage  of  the  normal  duty  rate 
available  to  importers  of  sinks,  which  is 
ijk.7  percent.  Stainless  steel  sheet  and 
'strip  is  subject  to  a  10-percent  basic 
duty  rate.  An  additional  6  percent  duty 
is  in  effect  imder  an  ITC  Escape  Clause 
action.  Polar  states  that  it  cannot 
maintain  its  domestic  production 


without  turning  to  lower  cost  foreign 
materials,  because  of  the  price 
competitiveness  of  sinks  made  abroad. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Joel  Mish. 
District  Director,  U.S.  Customs  Service, 
South  Central  Region.  423  Canal  St., 
New  Orieans,  LA  70130;  and  Colonel 
Robert  W.  Whitehead,  District  Engineer, 
U.S.  Army  Engineer  District  Little  Rock, 
P.O.  Box  867.  Little  Rock  AR  72203. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  February  7. 
1986. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office. 

Suite  635.  Savers  Federal  Bldg.,  320  W. 

Capitol  Ave.,  Little  Rock,  AR  72201 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  Ave..  NW.. 

Washington.  DC  20230 

Dated:  December  16. 1985. 
John  |.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  85-30282  Filed  12-20-^5;  8:45  am] 
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International  Trade  Administration 

CartK)n  Steei  Plate  from  Japan; 
intention  to  Review  and  Preliminary 
Results  of  Changed  Circumstances 
Administrative  Review  and  Tentative 
Determination  to  Revoke  Antidumping 
Duty  Order 

agency:  International  Trade 
Administration,  Import  Administration 
Commerce. 

ACTION:  Notice  of  Intention  to  Review 
and  Preliminary  Results  of  Changed 
Circumstances  Administrative  Review 
and  Tentative  Determination  to  Revoke 
Antidumping  Duty  Order. 

summary:  The  Department  of 
Commerce  has  received  information 


which  shows  changed  circimistances 
sufficient  to  warrant  an  administrative 
review,  imder  section  751(b)(1)  of  the 
Tariff  Act  of  1930,  of  the  antidumping 
duty  order  on  carbon  steel  plate  from 
Japan.  The  review  covers  the  period 
from  October  1, 1984.  Bethlehem  Steel 
Corporation,  Inland  Steel,  Lukens,  Inc., 
Laclede  Steel  Company,  LTV  Steel 
Company.  National  Steel  Corporation, 
and  United  States  Steel  Corporation,  all 
of  which  are  domestic  interested  parties 
to  this  proceeding,  have  notified  the 
Department  that  they  are  no  longer 
interested  in  the  antidumping  duty 
order.  These  affirmative  statements  of 
no  interest  and  a  Voluntary  Restraint 
Agreement  that  imposes  restrictions  on 
imports  of  carbon  steel  plate  from  Japan 
provide  a  reasonable  basis  for  the 
Department  to  revoke  the  order. 
Therefore,  we  intend  to  revoke  the 
order.  In  accordance  with  the  interested 
parties,  notifications,  the  revocation  will 
apply  to  all  carbon  steel  plate  entered, 
or  withdraw  from  warehouse,  for 
consumption  on  or  after  October  1. 1984. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke. 
EFFECTIVE  DATE:  October  1. 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Derrick,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  2023a  telephone:  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  30, 1978.  the  U.S.  Department 
of  the  Treasury  published  in  the  Federal 
Register  T.D.  7&--150.  an  antidumping 
duty  order  on  carbon  steel  plate  from 
Japan  (43  22937). 

Bethlehem  Steel  Corporation,  Inland 
Steel.  Lukens,  Inc.,  Laclede  Steel 
Company,  LTV  Steel  Company,  National 
Steel  Corporation,  and  United  States 
Steel  Corporation,  domestic  interested 
parties  to  this  proceeding,  have  notified 
the  Department  that  they  are  no  longer 
interested  in  the  order  and  stated  their 
support  of  revocation  of  the  order. 
Collectively,  these  companies  constitute 
a  substantial  majority  of  the  U.S. 
industry  producing  carbon  steel  plate.  In 
their  letters,  these  companies  stated 
their  opinion  that  the  May  14. 1985, 
Voluntary  Restraint  Agreement  with 
Japan,  which  imposes  restrictions  on 
imports  of  carbon  steel  plate  from  Japan, 
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provides  relief  from  unfairiy  traded 
imports  of  carbon  steel  plate  from  Japan 
that  is  at  least  equal  to  that  which  could 
be  obtained  through  continuation  of  the 
antidumping  duty  order.  Under  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"),  the  Department  may  revoke  an 
antidumping  order  that  is  no  longer  of 
interest  to  domestic  interested  parties. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  hot-rolled  carbon  steel  plate, 
0.1875  inches  or  more  in  thickness,  over 
8  inches  in  width,  not  in  coils,  not 
pickled,  not  coated  or  plated  with  metal, 
not  clad,  and  not  cut,  pressed,  or 
stamped  to  non-rectangular  shape. 
Carbon  steel  plate  is  currently 
classifiable  under  items  607.6620  and 
607.6625  of  the  Tariff  Schedules  of  the 
United  States  Annotated.  The  review 
covers  the  period  from  October  1, 1984. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination 

As  a  result  of  our  review,  we 
preliminary  determine  that  the  domestic 
interested  parties'  affirmative 
statements  of  no  interest  in  continuation 
of  the  antidumpting  duty  order  on 
carbon  steel  plate  from  Japan  and  a 
Voluntary  Restraint  Agreement  that 
imposes  restrictions  on  imports  of 
carbon  steel  plate  from  Japan  provide  a 
reasonable  basis  for  revocation  of  the 
order. 

Therefore,  we  tentatively  determine  to 
revoke  the  order  on  this  product 
effective  October  1, 1984.  We  intend  to 
instruct  the  Customs  Service  to  proceed 
with  liquidation  of  all  unliquidated 
entries  of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1, 1984, 
without  regard  to  antidumping  duties 
and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  will 
continue  until  publication  of  the  fmal 
results  of  this  review. 

This  notice  does  not  cover 
unliquidated  entries  of  carbon  steel 
plate  from  Japan  which  were  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  October  1, 1984, 
and  which  were  not  covered  in  a  prior 
administrative  review.  The  Department 
will  cover  any  such  entries  in  a  separate 
review,  if  one  is  requested. 

interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  tentative  determination  to  revoke 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  five 
days  of  the  date  of  publication.  Any 


hearing,  if  requested,  will  be  held  45 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  fmal  results 
of  the  review  and  its  decision  on 
revocation,  including  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  af  a  hearing. 
This  intention  to  review, 
administrative  review,  tentative 
determination  to  revoke,  and  notice  are 
in  accordance  with  sections  751  (b)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(b), 
and  (c))  and  §S  353.53  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53, 
353.54). 

Dated:  December  17, 10S5. 
GUbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  85-30253  Filed  12-20-85;  8:45  am) 
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(C-614-5041 

Preliminary  Affirmativ*  Countervailing 
Duty  Determination;  Cartion  Steel  Wire 
Rod  From  New  Zealand 

AOENCv:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  maufacturers,  producers,  or 
exporters  in  New  Zealand  of  carbon 
steel  wire  rod.  The  estimated  net  bounty 
or  grant  is  9.83  percent  ad  valorem  for 
all  manufacturers,  producers,  or 
exporters  in  New  Zealand  of  carbon 
steel  wire  rod. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  carbon  steel  wire  rod  from 
New  Zealand  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  to  require 
a  cash  deposit  or  bond  on  entries  of  this 
product  in  the  amount  equal  to  the 
estimated  net  bounty  or  grant. 

If  this  investigation  proceeds 
normally,  we  will  make  our  Hnal 
determination  by  March  3, 1986. 
EFFECTIVE  DATE:  December  23, 1985. 

for  FURTHER  INFORMATION  CONTACT 

Barbara  Tillman  or  Ellie  Shea,  Office  of 
Investigation,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  377- 
2438  or  377-0184. 


SUPPLEMENTARY  INFORMATION: 

Preliminary  DetenninatioD 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
l)enefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930.  as  amended, 
(the  Act],  are  being  provided  to 
manufacturers,  producers,  or  exporter* 
in  New  Zealand  of  carbon  steel  %vire 
rod.  For  purposes  of  this  preliminary 
determination,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Export  Performance  Taxation 
Incentive  (EPTI). 

•  Export  Market  Development 
Taxation  Incentive  (EMDTI). 

•  Sales  Tax  Exemptions  or  Refunds. 
We  preliminarily  determine  the 

estimated  net  bounty  or  grant  to  be  9.83 
percent  ad  valorem  for  all 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  carbon  steel  wire 
rod. 

Case  History 

On  September  23, 1985,  we  received  a 
petition  in  proper  form  from  Atlantic 
Steel  Co.,  GeorgetoMm  Steel  Corp.,  North 
Star  Steel  Texas,  Inc.,  and  Raritan  River 
Steel  Co.,  filed  on  behalf  of  the  U.S. 
Industry  producing  carbon  steel  wire 
rod.  In  compliance  with  the  filing 
requirements  of  S  355.28  of  our 
regulations  (19  CFR  355.26).  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  New  Zealand  of  carbon 
steel  wire  rod,  directly  or  indirectly, 
receive  benifits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  October  15. 1985,  we  initiated  such 
an  investigation  (50  FR  43590).  We 
stated  that  we  expected  to  issue  a 
preliminary  determination  on  or  before 
December  17. 1985. 

Since  New  Zealand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act 
sections  303(a)(l]  and  303(b)  of  the  Act 
apply  to  this  investigation.  Accordingly, 
petitioners  are  not  required  to  allege 
that,  and  the  U.S.  International  Trade 
Administration  is  not  required  to 
determine  whether,  imports  of  this 
merchandise  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

On  October  25, 1985,  we  presented  a 
questionnaire  to  the  New  Zealand 
government  in  Washington,  DC 
concerning  the  petitioners'  allegations. 
On  November  25. 1985,  we  received 
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responses  to  our  questionnaire  from 
New  Zealand  Steel  Ltd..  Pacific  Steel 
Ltd..  and  the  government  of  New 
Zealand.  Pacific  Steel  Ltd.  is  the  only 
known  manufacturer  of  carbon  steel 
wire  rod  in  New  Zealand.  Both  New 
Zealand  Steel  Ltd.  and  Pacific  Steel  Ltd. 
exported  carbon  steel  wire  rod  to  the 
U.S.  during  the  review  period. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "carbon  steel  wire  rod"  covers  a 
coiled.  semi-Hnished,  hot-rolled  carbon 
steel  product  of  approximately  round 
solid  cross-section,  not  under  0.20  inch 
in  diameter,  nor  over  0.74  inch  in 
diameter,  tempered  or  not  tempered, 
treated  or  not  treated,  not  manufactured 
or  partly  manufactured,  and  valued  over 
or  under  4  cents  per  pound.  Wire  rod  is 
currently  classifiable  under  items  607.14, 
607.17.  607.22.  and  807.23  of  the  Tariff 
Schedules  of  the  United  States. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26. 1964,  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses,  of 
course,  are  subject  to  verification.  If  the 
response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  bounty  or  grant  in 
the  final  determination. 

For  purposes  of  this  prehminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  April  1. 1964.  through 
March  31. 1985.  Based  upon  our  analysis 
of  the  petition  and  the  responses  to  our 
questionnaire  submitted  by  the 
government  of  New  Zealand.  New 
Zealand  Steel  Ltd.  and  Pacific  Steel  Ltd.. 
we  preliminarily  determine  the 
following. 


L  Programs  Preliminarily  Determined  To 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufact\u%rs.  producers,  or  exporters 
in  New  Zealand  of  carbon  steel  wire  rod 
under  the  following  programs. 

A.  Export  Performance  Taxation 
Incentive  (EPTI) 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives  EPTI 
tax  credits  on  exports  of  quahfying 
goods  under  section  156A  of  the  Income 
Tax  Act  of  1976.  as  amended. 

According  to  the  response  of  the 
government  of  New  Zealand,  imder  the 
1979  Amendment  of  the  Income  Tax  Act 
of  1976.  exporters  receive  a  tax  credit 
based  on  the  f.o.b.  value  of  qualifying 
goods  exported.  Credits  are  available  as 
a  deduction  against  inoome  tax  payable. 
If  the  tax  credit  exceeds  the  income  tax 
payable,  the  remainder  is  paid  to  the 
taxpayer  in  cash.  The  rate  of  the  tax 
credit  is  dependent  upon  the 
government  predetermined  value-added 
category  into  which  the  product  falls. 
The  amount  of  the  tax  credit  is 
calculated  by  multiplying  the  rate 
corresponding  to  the  value-added 
category  into  which  the  product  falls  by 
the  f  o.b.  value  of  export  sales.  Carbon 
steel  wire  rod  falls  into  value-added 
category  B,  for  which  the  corresponding 
rate  is  10.5  percent.  According  to  the 
response,  the  rates  specified  under  this 
program  will  be  reduced  in  the  tax  years 
ending  March  31. 1986,  and  March  31, 
1987.  On  the  tax  retiun  filed  during  the 
review  period,  New  Zealand  Steel  Ltd. 
did  not  claim  EPTI  tax  credits  for 
exports  of  wire  rod.  However,  Pacific 
Steel  Ltd.  claimed  EPTI  tax  credits  on 
the  tax  return  filed  during  the  review 
period  for  its  exports  of  wire  rod. 

Because  eligibility  for  this  program  is 
limited  to  exporters,  we  preliminarily 
determine  that  it  provides  a  bounty  or 
grant  to  producers  and  exporters  of 
carbon  steel  wire  rod  within  the 
meaning  of  the  countervailing  duty  law. 

Under  our  tax  methodology,  we 
calculate  the  benefit  from  this  program 
by  dividing  the  amount  of  the  EPTI  tax 
credits  claimed  by  Pacific  Steel  Ltd.  on 
its  tax  return  filed  during  the  review 
period  by  the  company's  total  export 
sales  during  the  review  period.  On  this 
basis,  we  calculate  an  estimated  net 
bounty  or  grant  of  9.12  percent  ad 
valorem.  .  i 

B.  Export  Market  Development 
Taxation  Incentive  (EMDTI) 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives 
EMDTI  tax  credits  under  section  156F  of 


the  New  Zealand  Income  Tax  Act  of 
1976.  as  amended,  for  qualifying  export 
market  development  expenditures. 

According  to  the  government's 
response,  under  the  1979  Amendment  of 
the  Income  Tax  Act  of  1976.  export 
market  development  expenditures,  such 
as  expenses  incurred  principally  for 
seeking  and  developing  markets, 
retaining  existing  markets,  and 
obtaining  market  information,  qualify 
for  a  tax  credit  of  67.5  percent  of  the 
total  expenditure.  Any  company  that 
has  such  expenditures  may  claim  them 
in  calculating  taxable  income.  However, 
an  exporter  who  takes  advantage  of  this 
tax  credit  may  not  deduct  the  qualifying 
expenditures  as  ordinary  business 
expenses  in  calculating  the  'axable 
income.  Because  the  normal  corporate 
tax  rate  in  New  Zealand  is  45  percent, 
and  exporters  may  claim  a  tax  credit  of 
67.5  percent,  the  net  benefit  to  the 
exporters  under  this  program  is  22.5      ' 
percent  of  the  qualifying  expenditure 
amount. 

In  the  company  responses.  New 
Zealand  Steel  Ltd.  and  Pacific  Steel  Ltd. 
reported  receiving  benefits  under  this 
program  during  the  review  period. 
Because  eligibility  for  this  program  is 
limited  to  exporters,  we  preliminarily 
determine  that  it  confers  a  bounty  or 
grant  within  the  meaning  of  the 
countervailing  dufy  law. 

To  calculate  the  benefit,  we  divided 
22.5  percent  of  the  qualifying 
expenditures  which  were  claimed  by 
respondent  companies  on  their  1983/84 
tax  returns  by  the  total  f.o.b.  value  of 
export  sales  during  the  review  period. 
On  this  basis,  we  find  an  estimated  net 
bounty  or  grant  amount  of  .21  percent  ad 
valorem. 

C.  Sales  Tax  Exemptions  or  Refunds 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives  sales 
tax  exemptions  or  refunds  on  machinery 
and  equipment  used  in  the  production  of 
goods  for  export. 

In  the  response.  Pacific  Steel  Ltd. 
states  that  it  did  not  receive  sales  tax 
exemptions  or  refunds  during  the  review 
period.  New  Zealand  Steel  Ltd., 
however,  indicates  that  it  received  sales 
tax  exemptions  or  refunds,  but  was 
unable  to  provide  an  estimate  of  the 
amount  of  such  exemptions  or  refunds. 

Because  information  provided  in  the 
government's  response  indicates  that 
sales  tax  exemptions  or  refunds  are 
available  only  on  machinery  and 
equipment  used  principally  in  export 
production,  we  preliminarily  determine 
that  this  program  provides  a  bounty  or 
grant  to  producers  and  exporters  of 


carbon  steel  wire  rod  within  the 
meaning  of  the  countervailing  duty  law. 

As  the  best  information  available  to 
calculate  the  benefit,  we  multiplied  the 
net  increase  in  the  value  of  plant  and 
equipment  from  1984  to  1985,  as  reported 
in  the  1985  financial  statements  of  New 
Zealand  Steel  Ltd.,  by  the  sales  tax  rate 
for  machinery  hsted  in  Chapter  84  of 
New  Zealand's  Customs  Tariff.  We  then 
divided  this  by  total  export  sales  during 
the  review  period.  On  this  basis,  we 
calculate  an  estimated  net  boimty  or 
grant  of  .50  percent  ad  valorem. 

n.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

In  accordance  with  our  practice  of 
accepting  a  response  to  an  allegation 
which  denies  the  receipt  of  benefits 
under  a  program,  we  preliminarily 
determine,  subject  to  verification,  that 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  carbon  steel  wire  rod 
did  not  use  the  following  programs 
which  were  listed  in  our  notice  of 
initiation. 

A.  Export  Credits  From  the 
Development  Finance  Corporation 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives 
export  credits  on  preferential  terms  from 
the  Development  Finance  Corporation 
(DFC), 

According  to  the  responses,  neither 
New  Zealand  Steel  Ltd.  nor  Pacific  Steel 
Ltd.  has  received  concessionary 
financing  from  the  Development  Finance 
Corporation. 

B.  Export  Marketing  Assistance 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives 
various  types  of  export  marketing 
assistance  from  the  New  Zealand 
Export-Import  Corporation,  the 
Department  of  Trade  and  Industry,  the 
Building  Research  Association,  tlie 
Department  of  Scientific  and  Industrial 
Research,  the  Standards  Association  of 
New  Zealand,  and  the  Testing 
Laboratory  Registration  Council 

According  to  the  responses,  neither 
New  Zealand  Steel  Ltd.  nor  Pacific  Steel 
Ltd.  received  export  marketing 
assistance  from  any  of  the 
aforementioned  organizations.  With 
respect  to  petitioners  allegation  that  the 
Standards  Association  of  New  Zealand 
translates  technical  documents  and  aids 
exporters  in  obtaining  foreign  standards, 
regulations,  and  testing  requirements, 
the  responses  indicate  that  neither  New 
Zealand  Steel  Ltd.  nor  Pacific  Steel  Ltd. 
received  such  assistance  in  obtaining 
U.S.  standard  on  carbon  steel  wire  rod. 


C  Export  Suspensory  Loan  Scheme 
(ESLS) 

Petitioners  allege  diat  the  New 
Zealand  wire  rod  industry  receives 
ESLS  loans  for  purchasing  equipment 
needed  to  expand  production  of  export 
goods  under  a  program  administered  by 
the  Department  of  Trade  and  Industry 
and  the  Development  Finance 
Corporation  (DFC).  ESLS  loans  are 
payable  at  DFC's  normal  rates  but  can 
become  grants  if  the  exporters  meets 
predetermined  export  sales  targets. 

According  to  the  responses,  neither 
New  Zealand  Steel  Ltd.  ikm-  Pacific  Steel 
Ltd.  received  loans  under  ESLS  during 
the  period  1973  through  1985. 

D.  Export  Programme  Grants  Scheme 
fEPGSJ/Export  Programme  Suspensory 
Loan  Scheme  (EPSLS) 

Petitioners  allege  that,  under  the 
Export  Programme  Grants  Scheme 
(EPGS),  the  New  Zealand  wire  rod 
industry  is  eligible  to  receive  64  percent 
of  its  approved  overseas  maricet 
development  costs  in  advance.  Although 
the  EPGS  was  superseded  by  the  Export 
Programme  Suspensory  Loan  Scheme 
(EPSLS)  in  June  1982,  petitioner's  allege 
that  grants  under  the  EPGS  could 
continue  unitl  June  1965. 

According  to  the  responses,  neither 
New  Zealand  Steel  Ltd.  nor  Pacific  Steel 
Ltd.  received  loans  or  grants  under 
EPGS  or  EPSLS  during  the  last  15  years. 

E.  Preferential  Treatment  to  Exporters 
in  Granting  Import  Licenses 

Petitioners  allege  that  import  licensing 
concessions  are  provided  to  companies 
which  import  materials  for  incorporation 
in  goods  to  be  exported.  Such 
concessions  may  include  additional 
availability  of  import  licenses  on 
components  for  incorporation  in  goods 
to  be  exported. 

According  to  the  responses,  neither 
New  Zealand  Steel  Ltd.  nor  Pacific  Steel 
Ltd.  received  import  licensing 
concessions  during  the  review  period. 

F.  Research  and  Development 
Incentives 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives 
research  and  development  incentives 
under  the  Applied  Technology  Program 
administered  by  the  DFC  and  under  the 
previous  Industrial  Research  and 
Development  Grants  Advisory 
Committee  of  the  Department  of  Trade 
and  Industry. 

According  to  the  responses,  no 
assistance  has  been  provided  under  this 
program  to  New  Zealand  Steel  Ltd.  or 
Pacific  Steel  Ltd. 


G.  Regional  Development  Investment 

Incentives 

Petitioners  aDege  tfiat  New  Zealand 
wire  rod  producerB  receive  a  Tariety  of 
regional  development  incentives  based 
on  their  location  in  regions  classified  as 
either  priority  or  slow-growth. 
Petitioners  also  allege  that  the  wire  rod 
industry  receives  concessions  on 
electricity,  water  rights,  and  rail  fi«i^t 
for  any  faciUties  located  on  the  Soutib 
Island. 

According  to  the  govenunent's         ' 
response  and  s(^>p(»1ed  by  the  company 
responses,  no  regional  development 
incentives  are  offered  to  the  wire  rod 
industry  as  no  manufacturers  or 
exporters  of  wire  rod  are  located  in  a 
designated  priority  or  slow-growth 
region.  Hie  responses  also  indicate  tha' 
none  of  the  facilities  or  plants  of  New 
Zealand  Steel  Ltd.  or  Pacific  Steel  Ltd.  is 
located  on  the  South  Island  and 
therefore  neither  company  receives 
concessions  on  electricity,  water  rights, 
or  rail  Crei^t 

H.  Special  Industrial  Development 
Allowances 

Petitioners  allege  diat  Ae  New 
Zealand  %vire  rod  industry  receives  tax 
benefits  fit)m  the  Industrial 
Development  Plan  Investment 
Allowance  (IDPIA)  under  section  121  or 
the  High  Priority  Investment  Allowance 
under  section  121 A  of  the  New  Zealand 
Income  Tax  Act  of  1976,  as  amended. 

According  to  the  government's 
response,  no  industrial  development 
plan  has  been  approved  for  the  steel 
industry  and,  therefore,  no  manufacturer 
or  exporter  of  carbon  steel  wire  rod  has 
qualified  for  this  program.  Both 
companies  indicate  in  their  responses 
that  they  have  not  received  benefits 
under  this  program. 

III.  Programs  PReUminarily  Detennined 
To  Be  Tenninated 

A.  Increased  Exports  Taxation  Incentive 
(lETIJ 

Under  the  lETI  program,  an  exporter 
can  claim  an  income  tax  deduction 
proportionate  to  the  exporter's 
increased  export  earnings.  Although  the 
New  Zealand  government  terminated 
this  program  on  March  31, 1983,  we 
included  this  program  in  our 
investigation  to  determine  whether 
benefits  might  still  be  accruing  to  the 
producers  or  exportess  of  carbon  steel 
wire  rod. 

According  to  the  response,  neither 
New  Zealand  Steel  Ltd.  nor  Pacific  Steel 
Ltd.  received  benefits  under  this 
program  during  the  review  period  and 
no  benefits  are  further  accming. 
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B.  Export  Investment  Allowances 

Petitioners  allege  that  the  New 
Zealand  wire  rod  industry  receives  tax 
beneHts  under  the  Export  Investment 
Allowance  program,  which  was 
terminated  on  March  31. 1983.  and  the 
Export  Manufacturing  Investment 
Allowance  program. 

According  to  the  responses,  neither 
New  Zealand  Steel  Ltd.  nor  Pacific  Steel 
Ltd.  received  tax  benefits  under  these 
programs  during  the  review  period  and 
no  benefits  are  still  accruing. 

C  New  Markets  Increased  Exports 
Taxation  Incentive  (NMIETI) 

Petitioners  allege  that  the  New 
Zealand  %vire  rod  industry  is  eligible  to 
receive  NMIETI  tax  benefits  under 
Section  157  of  the  New  Zealand  Tax  Act 
of  1976.  as  amended. 

Acceding  to  the  response,  this 
program  was  terminated  on  March  31, 
1983,  and  no  benefits  are  still  accruing. 
Therefore,  neither  New  Zealand  Steel 
Ltd.  nor  Pacific  Steel  Ltd.  received 
benefits  under  this  program  during  the 
review  period. 

rv.  Program  for  Which  Additional 
Information  is  Needed 

A.  Import  Duty  Exemptions  or  Refunds 

Petitioners  allege  that  the  New 
Zealand  wire  rod  inustry  receives 
import  duty  exemptions  or  refunds  on 
machinery  and  equipment  used  in  the 
production  of  goods  for  export. 

According  to  the  response,  both  New 
Zealand  Steel  Ltd.  and  Pacific  Steel  Ltd. 
have  received  import  duty  exemptions 
and  refunds  on  equipment  and 
machinery  during  the  review  period.  The 
response  also  indicates,  however,  that 
such  exemptions  and  refunds  are 
available,  at  the  discretion  of  the 
Minister  of  Customs,  to  all  importers 
when  no  local  equivalent  product  is 
available  which  could  perform  the  same 
function.  During  verification,  we  intend 
to  seek  further  information  on  the 
review  and  approval  process  for  import 
duty  exemptions  and  refunds  on 
machinery  and  equipment  and  on  the 
availability  of  such  exemptions  and 
refunds. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  carbon  steel  wire  rod 
from  New  Zealand  which  are  entered,,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Renter  and  to  require  a  cash  deposit  or 
bond  for  each  entry  of  this  merchandise 
in  the  amount  of  the  estimated  ad 


valorem  rate.  The  estimated  net  bounty 
or  grant  is  9.83  percent  ad  valorem  for 
all  manufacturers,  producers,  or 
exporters  in  New  Zealand  of  carbon 
steel  wire  rod.  This  suspension  will 
remain  in  effect  until  further  notice. 

Public  Comment 

In  accordance  with  S  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  10:00 
a.m.  on  January  17, 1988,  at  the  U.S. 
Department  of  Commerce,  room  3708. 
14th  Street  and  Consitution  Avenue 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  at  least  10  copies 
of  the  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  January  10, 1986.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34,  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or.  if 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671b(f)). 
Gilbert  B.  K«pUn. 

Deputy  Assistant  Secretary  for  Import 

A  dministration. 

December  17, 1985. 

(FR  Doc.  85-30283  Filed  12-20-85;  8:45  amj 
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Minority  Business  Development 
Agency 

Applications;  Minority  Business 
Development  Center  (MBDC);  Hawaii 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  under  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  a  MBDC  for  a  3-year  period, 
subject  to  available  funds.  The  cost  of 
performance  for  the  first  12  months  is 


estimated  at  $694,118  for  the  project 
performance  period  of  July  1. 1986  to 
June  30, 1987.  The  MBDC  will  operate  in 
the  Honolulu  Metropolitan  Statistical 
Area  (MSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $590,000  in  Federal 
funds  and  a  minimum  of  $104,118  in  non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  I.D.  Number  for  this  project  will 
be  09-10-86015-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  incuded  in  the  application: 
and  the  firm's  estimated  cost  for 
providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  the  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  450  Golden 
Gate  Avenue,  Room  15018,  San 
Francisco,  California  94102.  January  14, 
1986  at  10:00  AM. 

Proposals  are  to  be  mailed  to  the 
following  address:  Minority  Business 
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Development  Agency.  U.S.  Department 
of  Commerce.  San  Francisco  Regional 
Office,  450  Goldren  Gate  Avenue,  Box 
36114.  San  Francisco.  California  94102; 
415/55&-6734. 

CUMtNO  DATE:  The  closing  date  for 
applications  is  January  31, 1986. 
Applications  must  be  postmarked  by 
midnight  January  31. 1986. 
ron  FURTHER  INFORMATION  CONTACT 
Dr.  Xavier  Mena.  Regional  Director,  San 
Francisco  Regional  Office. 
SUPPLEMENTARY  MFORMATtOK 
Questions  concerning  the  preceding 
iiiformation,  copies  of  application  Idtf 
and  applicable  regulations  can  be 
obtained  at  the  above  addressl 

11.600  Minority  Busines  Development 

(Catalog  of  Federal  Domestic  Assistance) 

Xavier  Mena. 

Regional  Director,  San  Francisco  Regional 

Office 

December  17. 19BS 

[FR  Doc.  8S-30258  Filed  12-20-85;  8:45  am] 
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National  Tecliincal  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U,S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
conunercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to: 
Office  of  Federal  Patent  Licensing,  U.S. 

Department  of  Commerce.  P.O.  Box 
I    1423.  Springfield,  Virginia  22151 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas ).  Campion. 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.& 
Department  of  Commerce. 

Department  of  Agriculture 

SN  6-710.639 

Space  Board 
SN  6-671.113 

Electrodynamic  Method  for 
Separating  Components  of  a 
I        Mixture 
SN  6-774.698 

Dyed  Wrinkle-Resistant  and  Ehirale- 
Press  Cotton  Fabrics 
SN  6-779.958  [ 


Filament  Seed  Thresher 
Department  of  Commerce 

SN  6-783.503 
Process  for  Preparing  Refractory 
Borides  and  Carbides 

Department  of  Health  ft  Human  Services 

SNE-4P4-85 

A  Human  Mouse  Hybrid  Cell  Line 
Expressing  Monocyte-Macrophase 
Properties 
SN  6-717.615 
Treatment  of  Diagnosis  of  Cancers  by 
Endoscopic  Injection  for  Access  of 
Reagents  into  the  Lymphatics 
SN  6-748.854 
Synthesis  of  Chiral  l-Benzyl-1-1,2.3.4- 
Tetrahydroisoquinolines  by 
Asymmetric  Reduction 
SN  6-776.044 
Apparatus  and  Method  for  Continuous 
Countercurrent  Foam  Separation 
SN  6-778,669 
A  Method  and  Kit  for  Detecting 
Human  Exposure  to  Genotoxic 
Agents 
SN  6-778.670 
Target  Specific  Cross-Linked 
Heteroantibodies 
SN  6-780.932 
Method  of  Preparing  1.2- 
Diaminocyclohexane  Tetrachloro 
Planinum  (IV]  Isomers 
SN  6-791.120 
An  Oxomorpholinyl  Dimer  and 
Rescue  of  Anthracycline  and 
Mitomycin  C  Damage 
SN  ft-792,646 
In  Vivo  Treatment  of  HTLV-IH  Using 
Suramin 
SN  6-792,836 
A  Method  of  Controlling  Graft  Versus 
Host  Reaction 

Department  of  the  Air  Force 

SN  6-357,441  (4.523,212) 
Simultaneous  Doped  Layers  for 

Semiconductor  Devices 
SN  6-380.451  (4-448,086) 

Temperature  Controlled  Gyro 
SN  6-382.069  (4.523.325) 
Three-Stage  Binary  Coincidence 
Detector  Apparatus  with  Adaptive 
Constant  False  Alarm  Rate 
SN  6-393,169  (4.534.100) 

Electrical  Method  of  Making 
Conductive  Paths  in  Silicon 
SN  6-394.591  (4,532,695) 

Method  of  Making  Self-Aligned  IGFET 
SN  6-444,004  (4,528.506) 
Ferromagnetic  Resonance  Probe 
Liftoff  Suppression  Apparatus 
SN  6-447,599  (4.533.933) 
Schottky  Barrier  Infrared  Detector  and 
Process 
SN  6-448.162  (4.534.050) 

X-Ray  Goniometer 
SN  6-454.081  (4.523,359) 


Machine  With  an  fartermittently 
Rotating  Table  for  the  Perfomianoe 
of  work  Operations 
SN  6-455^4  (4,523327) 

Multi-color  X-Ray  Line  Source 
SN  6-455,715  (4336358) 
Hybrid  Schottky  Infrared  Focal  Plane 
Array 
SN  6-468.629  (4323.104) 

Switch  E)ebounce  Circuit 
SN  6-482,377  (4.523.293) 
Two-Dimensional  Bulk  Acoustic 
Wave  Correlator-Convolver 
SN  6-487340  (4,521.893) 
Clock  Distribution  Circuit  for  Active 
Aperture  Antenna  Airajr . 
SN  6-511.592  (4333329) 
Optical  Electromagnetic  Radiation 
Detector 
SN  6-511.697  (4.523.198) 

Radio  Frequency  Lens  Antenna 
SN  6-512,070  (4334.016) 

Beam  Addressed  Memor  SystoD 
SN  6-512,063  (4334338) 

Modular  Air  Shut-Off  Valve 
SN  6-521,803  (4335,466) 

Random  Timer 
SN  6-533330  (4323,475) 

Simultaneous  Incremental  Strain/ 
Incremental  Temperature  Analog 
Devic  for,  and  Method,  of  Testing 
For  Stress  Response 
SN  6-578,335  (4.522,883) 
Circumferentially  Wrapped  Carbon- 
Carbon  Structure 
SN  6-593.759  (4335,457) 
Transverse  Flow  CW  Atomic  Iodine 
Laser  System 
SN  6-506,863 
Analog  Circuit  for  Simulatii^  a 
Digitally  Controlled  RheosUt 
SN  6-617,445  (4334308) 
Method  for  Refining  Micrositurctures 
of  Prealloyed  Powder  Metallurgy 
Titanium  Articles 
SN  6-617.447  (4,536,234) 
Method  for  Refining  Microstructures 
of  tended  Elemental  Power 
Metallurgy  Titanium  Aticles 
SN  6-64a916  (4.534,938) 
Method  for  Making  Alloy  Additions  to 
Base  Metals  Having  Higher  Melting 
Points    . 

Department  of  the  Army 

SN  6-267312  (4,377,751) 

Optical  Waveguide  Dosimeter 
SN  6-441,718  (4,489,240) 
Radiochromic  Leuko  Dye  Real  Time 
Dosimeter.  One  Way  Optical 
Waveguide 
SN  6-771,968 
Flat  Passband  Etched  Groove  Saw 
Filter 
SN  6-772.971 
Millimeter  Wave-Infi-ared  Block 
Oscillator/Detector 
SN  6-778.120 
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Radiological  Instrument 
SN  6-78a347 

Method  of  Protecting  a  Radiochromic 
Optical  Waveguide  Dosimeter  from 
Adverse  Temperature  Effects 

(FR  Doc.  85-30204  Filed  12-20-85:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Estabitehing  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fll>er  Textile  Products  from  ttie 
RepulMic  of  Korea;  Effective  on 
Jantiary  1, 1986 

DeceRiber  18. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  as  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Bilataral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  1, 1962.  as  amended,  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Korea  establishes 
restraint  limits  for  Categories  300/301, 
313,  314,  315,  317,  319,  320.  331,  333/334, 
335,  336,  337,  338/339,  340,  341,  345,  347/ 
348,  351.  353/354/653/654,  359pt.  (only 
T.S.U.S.A.  numbers  381.0258,  381.0554, 
381.3949,  381.5800,  381.5920,  384.0451. 
384.0648,  384.0652,  384.3443,  384.4300, 
384.4420],  410,  433/434,  435.  436.  438,  440, 
442,  443,  444,  445/446,  447,  448,  459pt. 
(only  T.S.U.S.A.  numbers  702.7500,  and 
702.8000),  604,  605pt.  (only  T.S.U.S.A. 
numbers  316.5500  and  316.5800),  612,  613, 
614.  631,  633/634/635,  636,  638/639,  640, 
641,  642,  643,  644.  645/646,  647,  648,  parts 
of  659. 669,  and  670.  produced  of 
manufactured  in  Korea  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1, 1986  and  extends 
through  December  31, 1986.  Accordingly, 
the  letter  which  follows  this  notice  from 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption  of  cotton, 
wool  and  man-made  Tiber  textile 
products  in  the  foregoing  categories  that 
have  been  exported  during  the 


aforementioned  agreement  period  in 
excess  of  the  designated  amounts. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile.Agreements. 

Committee  for  the  Implementation  of  Textile 
Agraements 

December  18. 1985. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  1. 1982,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1986,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Republic  of  Korea  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1988  and  extending 
through  December  31, 1986.  in  excess  of  the 
indicated  restraint  limits: 


Category 

12WI10.  reslfaint  Iknt 

300/301 „ 

313 _.... .... 

5.145.354  pounte. 
50.383.665  wiimre  yards 
2.692.226  sr)t«re  yafxjs. 
23.001.542  .sqiHife  yards. 
16.580.640  sciuare  yards 
8,070.440  »VjAre  yards. 
24,591.453  square  yards. 
483.870  dozen  pan. 
66.826  dozen. 
68  237  dozen 

314 _        

315 

317 

319 

320 „      _ 

331 ;        

333/334 

335 __ 

336 — 

-•07 

43.076  dozen. 
36  842  dozen 

338/339 _;. 

640.223  dozen 

340 _ 

341 

345 

.147/34(1     

207,303  dozen. 
129,149  dozen 
65.726  dozen. 
309  035  dozea 

351 _u..u 

110,143  dozaa    ' 

Catagory 

12^110.  T9s$niPA  ttrnM 

353/354/663/854 

359pt'.„ 

410 

433/434..„                .      .    . 

222,899  dOMn. 
1.567.235  dozwi 
4.567.529  dozen 

than  13.065  doien  iha*  be  in 
Category  433  and  not  more 
than  6,700  shall  be  in  Catego- 
ry 434 

435 



30.977  dozen. 

436 

13  113  dozarv 

4.18 

62  186  dozen 

440 

211  262  dozen. 

442 „. 

44.311  dozen. 

443 

26  838  dozen. 

444 ._         _       . 

4.004  dozen 

445/446 

■ 

51.686  dozen. 

447 

62.623  dozen. 

44^          

31  176  dozen                               -. 

458  pi  " ._ 

185.931  prxmds. 
585,127  pounds. 

604 ._ 

605pt»'» 

2,524,954  pounds 

612 

...-._..... 

94,860,871  square  yards. 

613 



22.902,386  square  yards. 

614  PL  • 

8,990.165  square  yards. 

614  pt  • 

12.082.188  square  yards 
226.147  dozen  part. 

631 

...«...»,.»,...„. 

6.13/634/635. 

1.416,411,  dozen  o«  which  riot 
more    ttian     178,914    dozen 
shall  be  in  Catagory  633,  not 
more     than     824.191     dozen 

shall  be  in  Cateyory  634  and 
not  more  Itian  625.766  dozen 
shall  be  m  Category  635 

636: 

215  378  dozen 

638/639 

5,641.220  dozen. 

640  pt' 

3,804.434  dozen. 

640  pi  ' 

2  536  289  dozen 

641 -.        . 

1  024  978  dozen               ■     ■. 

642 

76.285  dozen. 

643 

60.691  dozen. 

644 

86  151  dozen 

645/646 

3.348.885  dozen 

647 _ 

813.145  dozea 

648 

.................... 

351,632  dozen 

659  pt  • 

2.437  961  pounds 

659  pt  • 

,   , 

297.250  pounds 

659  pt.  '♦. 

437,994  pounds. 

669  pt.  " _ 

1.883.715  pounds. 

669  pt   ". 

660.590  pounds. 

669  p«   ". 

3.769.1 18  pounds. 
5,194.747  pounds. 

669  pt    "...„ 

670  pt  '• 

22,274.668  pounds. 

'in  Category-  359,  onty  TSUSA  numtjers  381.0258. 
3810554.  3813949,  3815800.  3815920,  384  0451 
384  0648.  384  0652.  384  3443.  384  4300.  384  4420. 

'In  Category  459.  only  T.S.U.S.A   numbers  702.7500.  and 

702  8000 

'In  Category  605,  only  T.S.U.S.A.  numbers  316.5500  and 
3165800. 

•In  Category  614,  only  T.S.U.S.A.  numbers  338.1000. 
338.1505,  338.1508,  338.1511,  338.1525,  338  1528. 
338.1531.  338.1552.  338  1554.  338  1556,  338.1558. 
338.1562.  338.1564,  338  1568,  and  338.1572 

•In  Category  614,  only  TSUSA  numbers  except  those  In 
footnote  4 

'In  Category  640.  onty  T.S  U.S./^.  numt)er8  381.3130. 
381.3370.  3613558,  3816972,  381.9535,  381-9540, 
381.9660,  and  381  9968. 

'In  Category  640.  only  TSUSA.  numbers  except  those  in 
•ootrwte  6 

•In    Category    659.    only   TSUSA.    numbers    703  0510, 

703  0520.  703  530.  703.0540.  703  0550,  703.0560.  703  1000, 
703.1610.  703  1620.  703  1630,  703  1640,  and  703  1650. 

•In  Category  659,  only  TSUSA  numbers  381.2340 
3813170  3819100,  3819570.  384.1920.  384.2339, 
384  8300.  384  8400.  and  384  9353. 

'"In  Category  659.  only  TSUSA.  numbers  3813325, 
381.9805.  384  2205.  381  2530,  384  8605.  and  384.9310. 

"In  Category  669.  onty  TSUSA  numbers  348.0065. 
348.0075.  348  0565  and  348  0575. 

"In  Category  669.  only  T.S.U.S.A.  numbers  355,4520  and 
355,4530 

"In   Category  669.   only   TSUS./^   numbers  385,5300 

"In  Category  669.  only  TSUSA.  numbers  386.1105  and 
3896210. 

"In  Category  670.  only  T.S.U.S.A.  numbers  706.4144  and 
706.4152. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  on  and  after  January  1, 1985  and 
extending  through  December  31, 1985,  shall, 
to  the  extent  of  any  unfilled  balances  be 
charged  against  the  restraint  limits  * 

established  for  such  goods  during  that 
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twelve-month  period.  In  the  event  the  levels 
established  for  these  categories  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 

.     directive. 

'        The  1988  levels  are  subject  to  adjustment 
according  to  the  provisions  of  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  December  1, 1982.  as  amended, 
which  provide,  in  part,  that:  (1)  During  any 
agreement  year  speciric  limits  and  sublimits 
may  be  adjusted  exceeded  by  certain 
designated  percentages,  provided  a 
corresponding  reduction  in  square  yards 
equivalent  is  made  in  one  or  more  other 
specific  limits:  (2)  under  specific  conditions 
specific  limits  and  sublimits  may  be  adjusted 
for  carryover  and  carryforward  not  to  exceed 
10  percent;  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
adjustment  under  the  foregoing  provisions 
.will  be  made  to  you  by  letter. 

I         A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14. 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 

I     Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonweath  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textle  Agreements  has  determined  that  these 
actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  (a)  (1). 

Sincerely,  ,      ^ 

Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  30254  Filed  12-20-85;  8:45  am) 

WLUNO  CODE  aSIO-IXMI  * 


New  Limit  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  In 
ttie  People's  Republic  of  China 

December  18, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textle 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  24, 
1985.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 


Background 

On  April  29, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
16729)  announcing  an  import  restraint 
limit  of  12,195  dozen  for  wool  knit  shirts 
and  blouses  in  Category  438,  produced 
or  manufactured  in  China  and  exported 
to  the  United  States  during  the  twelve- 
month period  which  began  on  March  29, 
1985  and  extends  through  March  28, 
1988. 

During  consultations  held  under  the 
terms  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  the 
Governments  of  the  United  States  and 
teh  People's  Republic  of  China  have 
agreed  to  establish  a  specific  limit  of 
22,000  dozen  for  Category  438,  produced 
or  manufactured  in  China  and  exported 
during  the  agreement  year  which  began 
on  January  1, 1985  and  extends  through 
December  31, 1985. 

In  the  letter  published  below,  the 
CITA  Chairman  directs  the 
Commissioner  of  Customs  to  establish 
the  new  specific  limit  for  Category  438. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 19tM  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  the  Implementation  Of  Textile 
Agreements 

December  16, 1985.  •  ' 

Commissioner  of  Customers, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  of  April 
24, 1985  concerning  wool  textile  products  in 
Category  438.  produced  or  manufactured  in 
China  and  exported  during  the  period  which 
begin  on  March  29.  1985  and  extends  through 
March  28, 1986. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  15, 1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton  Wool  and 
Man-Made  Fiber  Textile  Agreement,  of 
August  19, 1983,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 


you  are  directed  to  prohibit,  effective  on 
December  24, 1965,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Category  438,  produced  or 
manufactured  in  the  People's  Republic  of 
China,  and  exported  during  twelve-month 
period  which  began  on  January  1, 1985  and 
extending  through  December  31, 1985,  in 
excess  of  22,000  dozen. ' 

Textile  products  in  Category  438  which 
have  been  exported  to  the  United  States  prior 
to  January  1, 1985  shall  not  l>e  subject  to  thia 
directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S~A.  numbers  was  published  iB 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (4S  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14, 1983  (48  FR  53607).  December  3a  1983  (48 
FR  57584).  April  4. 1964  (49  FR  13397).  June  2a 
1984  (49  FR  28622).  July  16, 1964  (48  FR  28754). 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

In  carrying  out  the  al>ove  directions,  die 
Commissioner  of  Customs  should  ccHtstnie 
entry  the  United  States  for  consumptian  to 
include  entry  for  consumption  into  the 
Commonweath  of  Puerto  Rico. 

The  Committee  for  the  Implementatiaa  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 

of  the  Textile  .Agreements. 

|FR  Doc.  85-30256  Filed  12-20-85;  8:45  ain] 

BILUNGCOOE  SSIO-OR-K 


Permitting  Entry  of  Certain  I 

Fiber  Yams  Produced  or  Manufactured 

in  Brazil 

December  18, 1985. 

The  Chairman  of  the  Commitee  for  the 
Implementation  of  Textile  Agreements 
(CITA),  under  the  authority  contained  in 
E.0. 11651  of  March  3, 1972,  as 
amended,  has  issued  the  directive 
published  below  to  the  Comissioner  of 
Customs  to  be  effective  on  December  24. 
1986.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist  (202)  377-4212. 

Background 

During  negotiation  of  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  7  and  29, 
1985,  the  Governments  of  the  United 
States  and  the  Federative  Republic  of 
Brazil  agreed  that  363,000  pounds  of 


'  The  Nmit  has  not  be«n  adjusted  to  account  for 
any  imports  exported  after  December  91,  iSSt 
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man-made  fiber  yarn  in  Category  604, 
produced  or  manufactured  in  Brazil  and 
exported  during  the  restraint  periods 
established  prior  to  the  current 
agreement  year,  which  began  on  April  1, 

1985  and  extends  through  March  31, 
1986,  should  be  permitted  entry  without 
charge  during  the  current  agreement 
year.  It  was  further  agreed  that  the 
363,000  pounds  would  be  charged  to  the 
limit  established  for  Category  604  during 
the  agreement  year  begiiming  on  April  1, 

1986  and  extending  though  March  31, 
1987. 

Accordingly,  the  letter  which  follows 
this  notice  requests  the  Commissioner  of 
Customs  to  deduct  363,000  pounds  from 
the  imports  charged  to  the  restraint  limit 
established  for  Category  604  during  the 
period  which  began  on  April  1, 1984  and 
extends  through  Meirch  31, 1985  which 
were  exported  during  the  period  that 
began  on  Novermber  1. 1983  and 
extended  through  March  31, 1985.  This 
amount  will  be  charged  to  the  limit 
established  for  the  category  during  the 
period  which  begins  on  April  1, 1986  and 
extends  through  March  31, 1987. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED(1985).  55607),  December 
30, 1983  (48  FR  57584),  April  4, 1984  (49 
FR  55607),  December  30, 1983  (48  FR 
57584),  April  4. 1984  (49  FR 
Walter  C  Lenahan. 

Chairman..Committee  for  the  Implementation 
of  Textiles  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  1&  1985. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
August  7  and  29. 1985  l>etween  the 
Governments  of  the  United  States  and  the 
Federative  Republic  of  Brazil,  1  request  that, 
effective  on  December  24. 1985.  you  deduct 
363.000  pounds  from  imports  charged  to  the 
restraint  limit  established  for  man-made  fiber 
textile  products  in  Category  604  during  the 
twelve-month  period  which  began  on  April  1. 
1984  and  extended  through  March  31. 1985. 
produced  or  manufactured  in  Brazil  and 
exported  during  the  period  which  b)egan  on 
November  1, 1983  and  extended  through 
March  31. 1985.  This  amount  is  to  be  charged 


to  the  limit  established- for  Category  604 
during  the  twelve-month  period  beginning  on 
April  1. 1966  and  extending  through  March  31, 
1987. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553.  .    • 

Sincerely, 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-30255  Filed  12-2&-85;  ft45  am] 

BtLLMQ  COOC  3610-Oft-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Defense  Science  Board  Task  Force  on 
DNA  Management;  Meeting 

summary:  The  Defense  Science  Board 
Task  Force  on  DNA  Management  will 
meet  in  closed  session  on  8-9,  January 
1986  in  the  Defense  Nuclear  Agency 
Field  Command,  Albuquerque,  New 
Mexico. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  review 
Defense  Nuclear  Agency  management 
structure,  organization  and  staffing  to 
determine  if  they  are  appropriate  for 
fulfilling  the  Agency's  mission. 
Emphasis  will  include  Agency  functions 
as  well  as  relationships  with  other  U.S. 
Government  Agencies  and  offices. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C. 
552b(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
E>ecember  17, 1985.   . 

(FR  Doc.  85-30218  Filed  12-20-85:  8:45  am) 

MLUNO  CODE  M1(M)1-M 


Defense  Science  Board  Task  Force  on 
Electronic  Warfare;  Meeting;  Date 
Change 

action:  Change  in  Date  of  Advisory 
Committee  Meeting  Notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Electronic 


JMI 


Warfare  scheduled  for  16  December 
1985  as  published  in  the  Federal  Register 

(Vol.  50,  No.  221,  Friday,  November  15, 
1985.  FR  Doc.  85-27267)  will  be  held  on 
15  January  1986.  In  all  other  respects  the 
original  notice  remains  unchanged. 

Linda  M.  Lawson, 

Aletrnate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense, 
December  17.  \9B6. 

(FR  Doc.  85-30219  Filed  12-20-85:  8:45  am] 

BILUNQ  COOC  M10-01-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review. 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contain  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information  ~ 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses:  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Existing  t 

Chawpus  Treatment  Report 

The  CHAMPUS  Treatment  Report  is 
necessary  to:  determine  whether  the 
psychiatric  treatment  is  medically/ 
psychologically  necessary  and 
appropriate;  for  professional  review  for 
the  purpose  of  making  benefit 
determinations:  and  to  assure 
compliance  with  statutory  requirements. 
The  respondents  are  all  mental  health 
professional  who  submit  claims  to 
CRAMPUS. 

Small  Business  or  Organizations 

Responses:  8,000 
Burden  Hours:  12,000 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vittiello.  DoD 
Clearance  Officer.  WHS/DIOR.  Suite 
1204, 1215  Jefferson  Davis  Highway, 
Ariington.  VA  22202-4302,  telephone 
(202)  746-0664. 


■  > 
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SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  information  collection  proposal 
may  be  obtained  from  Ms.  Jane 
Bomgardner.  OCHAMPUS.  Aurora. 
Colorado  80045-6900.  telephone  (303) 
361-3509. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Off icer  Department  of  Defense, 
December  17, 1985. 

[FR  Doc.  85-30214  Filed  12-20-85:  8:45  am] 

BNXINO  CODE  M10-01-M 


Public  Information  Coll«ction        ' 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable:  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Existing 

CHAMPUS  Authorization  of 
Psychoanalysis  Form 

The  CHAMPUS  Authorization  of 
Psychoanalysis  Form  is  necessary  to: 
have  information  regarding  the  patient 
and  the  treatment;  determine  whether 
psychoanalysis  is  medically/ 
psychologically  necessary;  determine 
appropriateness  through  professional 
review;  make  benefit  determinations; 
and  comply  with  statutory  requirements. 
The  respondents  are  psychoanalysts 
submitting  claims  to  OCHAMPl'S. 

Small  Businesses  or  Organizations 

Responses:  250 
Burden  Hours:  750 
ADDRESSED:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vittiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Suite 
1204. 1215  Jefferson  Davis  Highway, 
Arlington,  VA  22202-4302,  telephone 
(202)  746-0664. 


SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  information  collection  proposal 

may  be  obtained  form  Ms.  Jane 

Bomgardner,  OCHAMPUS,  Aurora, 

Colorado  80045-6900,  telephone  (303) 

361-3509. 

Linda  M.  Lawton, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

December  17, 1985. 

[FR  Doc.  85-30215  Filed  12-20-85:  8:45  am] 

MLLINO  COOC  ni»-01-M 


Public  Information  Collection 
Requirement  Sutimitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  information 
collection  and  form  number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Revised 

Allotments  for  Child  and  Spousal 
Support 

DoD  has  published  an  interim  rule 
under  32  CFR  Part  54,  titled:  "Allotments 
for  Child  and  Spousal  Support,"  that 
outlines  how  persons  may  request 
enforcement  of  child,  or  child  and 
spousal  support,  orders  from  the  pay  of 
members  on  active  duty.  The  interim 
rule  specifies  the  information  collection 
requirements  necessary  for  the  military 
services  to  process  requests  for 
enforcement  of  such  support  orders  by 
allotment  from  the  member's  pay. 

State  Child  Support  Enforcement 
Agencies 

Responses:  2,000 
Burden  hours:  1,000 
ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235.  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DoD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 


Arlington,  Virginia  22202-4302, 
telephone  (703)  746-0864. 

SUPPLEMENTARY  WiTOimATIOMl  A  COpy 

of  the  information  collection  proposal 
may  be  obtained  from  Mr.  James  T. 
Jasinski.  Office  of  the  Depty  Assistant 
Secretary  of  Defense  (Management 
Systems).  Room  3A882,  The  Pentagon. 
Washington,  DC  20301.  telephone  (202) 
697-0536. 

Linda  M.  Lawaoo, 

Alternate  OSD  Federal  Regifter  Liaison 
Officer,  Departmeni  of  Defentg. 
December  17. 1985.  -     ■ 

[FR  Doc.  85-a02ie  Filed  12-20-85;  8:45  am) 

MLLNtO  COOC  M1»4t-M 


Public  Information  CoNaction 
Requirement  Submitted  to  Om  for 
Review 


summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  use  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information:  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 

Existing 

CHAMPUS  Follow-up  Progress 
Summary 

The  CHAMPUS  Follow-up  Progress 
Summary  is  necessary  to:  obtain 
periodic  updates  of  information 
regarding  patients  and  their  treatment; 
validate  continued  medical/ 
psychological  necessity/appropriateness 
for  professional  review;  benefit 
determinations;  and  complying  with 
statutory  requirements.  The  form  is  used 
as  a  follow-up  to  the  more 
comprehensive  CHAMPUS  Treatment 
Report  and  CHAMPUS  Authorization 
for  Psychoanalysis  forms. 

Small  Businesses  or  Organizations 

Responses:  4,500 
Burden  Hours:  2,250 
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AOORESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503 
and  Mr.  Daniel ).  Vittiello,  DoD 
Clearance  Officer,  WHS/DIOR,  Suite 
1204, 1215  Jeffereon  Davis  Highway, 
Arlington,  VA  22202-4302,  telephone 
(202)  746-0664. 
SUPPLEMENTARY  INFORMATION:  A  copy 

of  the  infonnation  collection  proposal 
may  be  obtained  from  Ms.  Jane 
Bomgardner,  OCHAMPUS,  Aurora, 
Colorado,  80045-6900,  telephone  (303) 
361-3509. 

Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
December  17, 1985. 

[FR  Doc.  85-30217  Filed  12-20-65:  8:45  am] 
MLLMQ  CODE  M10-01-II 


Department  of  ttie  Navy 

Pul)lic  Information  CoHection 
Requirement  SutMnitted  to  OIMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

Personal  Information  Questionnaire 
NAVMC 10064 

Information  is  required  to  provide  the 
Marine  Corps  relevant  information 
regarding  an  applicant's  background  in 
terms  of  education,  intelligence, 
experience  and  personal  characteristics 
and  is  used  as  a  method  of  determining 
the  overall  eligibility  of  applicants  for 
all  Reserve  officer  candidate  programs. 

Individuals  or  Households  and 
Businesses  or  Other  Institutions 

Responses:  25,000 
Burden  Hours:  6,000 


ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503 
and  Mr.  Daniel  ).  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson-Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-430-2,  telephone 
(202)  746-0933. 
FOR  FURTHER  INFORMATION  CONTACT 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  M.A. 
Cagiano,  Headquarters,  U.S.  Marine 
Corps,  Personnel  Procurement  Division, 
Officer  Procurement  Section, 
Washington,  DC  20380,  telephone  (202) 
694-1801. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
Deceint)er  17, 1985. 

[FR  Doc.  85-30220  Filed  12-20-85: 8:45  am] 

MLLING  CODE  MtO-OI-M 


Pul>lic  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained.  , 

Extension 

Enlistee  Financial  Statement  ^ 

NAVCRUmi30/13 

Information  is  required  to  collect  data 
by  which  to  make  a  determination  as  to 
the  applicant's  ability  to  meet  his/her 
financial  obligations  on  Navy  pay. 

Applicants  for  Naval  Service  With 
Persons  Either  Wholly  or  Partially 
Dependent  Upon  Them 

Responses:  75,000 
Burden  Hours:  25,000 
addresses:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 


Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson-Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302,  telephone 
(202)  746-0933. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  information  collection 
proposal  may  be  obtained  fit)m  Mrs. 
Doris  Davis,  Navy  Recruiting  Command, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203  (ATTN:  Code  216),  telephone  (202) 
696^1860. 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

December  17, 1985. 

[FR  Doc  85-30221  Filed  12-20-85:  8:45  am] 

BILUNQ  CODE  M10-01-M 


Chief  of  Naval  Operations,  Executive 
Panel  Advisory  Committee  Task  Force; 
Closed  Meeting  [ 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Strategic  Defense  and  Naval  Warfare 
Task  Force  will  meet  7-8  January,  1986, 
from  9  a.m.  to  5  p.m.  each  day,  at  4401 
Ford  Avenue,  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
assess  the  Navy's  potential  role  in 
strategic  defensive  architecture,  and 
related  intelligence.  The  entire  agenda 
for  the  meeting  will  consist  of 
discussions  of  key  issues  regarding 
strategic  defense  systems  in  support  of 
U.S.  national  seciuity.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  be  kept  secret  in  the  interest 
of  national  defense  and  is,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States,  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler.  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
4401  Ford  Avenue,  Room  928, 
Alexandria,  Virginia  22302-0268.  Phone 
(703)756-1205.^ 


JMI 
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Dated:  December  18. 1965. 
William  F.  Root.  |r^ 
Lieutenant.  JAGC,  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 
[FR  Doc.  85-30268  Filed  12-20-85;  8:45  am] 
BILUNO  CODE  M1»-AE-M 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Laboratory  Oversight  and 
Review  Panel  will  meet  on  January  13, 
1986.  at  the  Office  of  Naval  Research. 
800  North  Quincy  Street,  Arlington, 
Virginia.  The  meeting  will  commence  at 
8:00  a.m.  and  teminate  at  4:30  p.m.  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to  bring 
all  Laboratory  Review  team  Leaders 
together  to  discuss  the  review  process  to 
date,  share  lessons  learned  during  the 
process,  and  to  begin  preparation  of  a 
consolidated  report  of  findings  and 
recommendations.  The  agenda  will 
consist  of  an  Executive  Session 
dedicated  to  a  review  of  material 
received  to  date  and  discussion  among 
the  Review  Team  Leaders  in  order  to 
begin  preparation  of  a  consolidated 
report.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
executive  order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(cKl) 
of  title  5,  United  States  Code. 

For  further  information  concering  this 
meeting  contact:  Commander  T.  C.  Fritz. 
U.  S.  Navy.  Office  of  Naval  Research 
(Code  OONR)  800  North  Quincy  Street. 
Arlington.  VA  22217-5000;  Telephone 
number  (202)  696-^70. 

Dated:  December  18. 1985. 
William  F.  Roos,  Jr., 

Lieutenant  JAGC,  U.S.  Naval  Reserve. 
Federal  Register  Liaison  Officer. 

|FR  Doc.  85-J0288  Filed  12-20-85;  8:45  ami 

BILLING  COOE  3S10-AE-M 


DEPARTMEirr  OF  ENERGY 

Economic  Regtdatory  Administration 

[Docket  No.  ERA-C&E-86-14:  OFP  Case  No. 
50552-0096-20.  21,  22.  23-22] 

Chugach  Electric  Association,  Inc.; 
Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification 

agency:  Economic  Regulatory 
Administration.  DOE. 
ACTION:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  by  Chugach  Electric 
Association.  Inc. 

SUMMARY:  On  Novemlier  15, 19B5, 

Chugach  Electric  Association.  Inc. 
(Chugach),  of  Anchorage.  Alaska, 
completed  its  filing  of  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent  reliability 
of  service  exemption  for  four  gas-fired 
units  at  its  Beluga  Station  facility  from 
the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  42  U.S.C  8301  et  seq.  (FUA  or 
"the  Act").  Title  II  of  FUA  prohibits  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
electric  powerplant  and  the  construction 
of  such  a  powerplant  without  the 
capability  to  use  an  alternate  fuel  as  a 
primary  energy  source.  Final  rules 
setting  forth  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  ITJA  are  found 
in  10  CFR  Parts  500,  501.  and  503.  The 
final  rules  governing  the  reliability  of 
service  exemption.  10  CFR  503.40.  were 
published  at  46  FR  59672  (December  7. 
1981). 

The  four  proposed  units  for  which 
Chugach  seeks  exemption  consists  of 
the  following:  (1)  Two  simple  cycle  gas 
turbines  rated  at  87  MW  each,  one  to  he 
installed  in  1988.  the  other  in  2011;  (2) 
two  combined  cycle  units  each  having 
two  gas  turbines  with  a  heat  recovery 
unit  and  each  having  a  rating  of  238 
MW.  These  are  to  be  installed  in  1999 
and  2006. 

Beluga  Station  is  located  in  a  remote 
area  approximately  40  air  miles  west  of 
and  across  Cook  Inlet  from  Anchorage. 

Chugach,  headquartered  in 
Anchorage,  Alaska,  is  a  non-profit 
member-owned  electric  cooperative. 
Chugach  serves  approximately  61.000 
retail  electric  consumers  within  the 
Municipality  of  Anchorage  and  on  the 
Kenai  Peninsula.  In  addition.  Chugach  is 
wholesale  power  supplier  for  two 
neighboring  cooperatives — ^Matanuska 
Electric  Association.  Inc.  of  Palmer. 
Alaska,  and  Homer  Electric  Association. 
Inc.  of  Homer.  Alaska — and  for  the  City 


of  Seward,  Alaska.  Overall,  Chugach 
has  the  power  supply  responsibility  of 
approximately  half  of  Alaska's 
estimated  500,000  population. 

At  present,  Chugach  owns  and 
operates  five  generating  plants  with  a 
combined  capacity  of  529.9  MW.  This 
includes  14  MW  from  the  Knik  Arm 
Power  Plant,  (in  process  of  being 
retired). 

In  addition.  Chugach  has  an 
entitlement  of  9  MW  from  the  Alaska 
Power  Administration's  Eklutna  Project 
Chugach  also  purchases  50  MW  from 
Anchorage  Municipal  Light  &  Power 
(ML&P).  under  a  five-year,  annually 
decreasing  purchase  power  agreement 
Under  this  Chugach-ML&P  agreement 
Chugach  will  purchase  power  only  until 
1990.  due  to  ML*Fs  increasing  power 
demands.  Chugach's  overall  generating 
capacity,  including  purchased  power 
aiul  the  Knik  Ann  Power  Rant  is  SBAS 
MW. 

Chugach  recently  signed  a  conditional 
sales  agreement  to  purchase  80  percent 
(72MW)  of  the  90  MW  to  be  generated 
from  the  proposed  Bradley  Lake 
Hydroelectric  Power  Project  to  be 
constructed  by  the  state-run  Alaska 
Power  Authority.  The  Bradley  Lake 
project  is  planned  to  begin  service  in 
1990. 

The  new  units  for  Beluga  Station  are 
in  addition  to  all  other  Chugach  power 
requirements,  proposals  and  planned 
generation  units.  Since  Chugach — like 
other  Alaska  electric  utilities — ^is  a  small 
isolated  system  within  the  security  of  a 
regional  or  national  grid,  and  because  of 
the  length  and  severity  of  Alaska 
winters,  the  need  for  system  reliability 
is  paramount  According  to  Chugach. 
unexpectedly  high  growth  in  its  power 
supply  area,  reflected  in  demand 
forecasts,  make  the  installation  of  these 
units  necessary. 

After  receipt  of  information  from 
Chugach.  ERA  has  determined  that  the 
petition  includes  sufficient  evidence  to 
support  a  determination  on  the 
exemption  request  and  it  is.  therefore, 
accepted  pursuant  to  10  CFR  501.3.  ERA 
retains  the  right,  however,  to  request 
additional  relevant  information  from 
Chugach  at  any  time  during  the 
proceeding  should  circumstances  or 
procedural  requirements  so  require.  A 
review  of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 


BEST  COPY  AVAILABLE 
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The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  relating  to  the  proceeding,  is 
available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue.  SW,  Room 
lE-190.  Washington,  DC  20585,  Monday 
through  Friday.  9:00  a.m.  to  4:00  p.m., 
except  Federal  holidays. 

ERA  will  issue  a- final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 
OATIS:  Written  comments  are  due  on  or 
before  February  6, 1986.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
AOOncsSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-045,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585.  Docket  No. 
ERA-C4E-86-14  should  be  printed  on 
the  outside  of  the  envelope  and  the 
documents  contained  therein. 

FOR  FURTHER  UVORMATKMi  CONTACT: 

Xavier  Puslowski,  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Room  GA-045,  Washington.  DC  20585; 
Telephone  (202)  252-4708. 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building — Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585;  Telephone 
(202)  252-6947. 

SUPPI.EMENTARY  INFORMATION:  Chugach 
proposes  to  install  four  generation  units 
at  its  Beluga  Station  facility  located 
approximately  40  air  miles  west  of  and 
across  Cook  Inlet  from  Anchorage. 
Section  212(f)  of  FUA  and  10  CFR 
503.40  provides  for  a  permanent 
exemption  for  powerpiants  necessary  to 
maintain  reliability  of  service.  In 
addition,  section  317  of  Pub.  L.  97-394 
(42  U.S.C.  8322)  provides  that: 

In  the  case  of  any  new  electric  powerplant 
located  in  Alaska  for  which  a  petition  is 
accepted  after  the  date  of  enactment  of  this 
Act,  but  before  December  31, 1985,  pursuant 
to  Section  212(f)  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
gas  .  .  .  the  petitioner  shall  be  deemed  to 
have  made  the  demonstrations  required  by 
clauses  (1)  and  (2)  of  such  section  and  such 
exemption,  subject  to  the  other  applicable 


provisions  of  such  Act,  shall  be 
granted  .  .  .  Nothing  in  this  section  shall 
apply  to  any  new  electric  powerplant  using 
natural  gas  produced  from  the  Prudhoe  Bay 
unit  of  Alaska. 

In  accordance  with  the  requirements 
of  10  CFR  503.40  (a)  and  (c),  Chugach's 
petition  for  a  permanent  exemption  for 
the  four  Beluga  Station  units  includes 
evidence  and  supporting  information 
demonstrating  that  the  Beluga  Station 
units  are  qualifying  powerpiants  under 
section  317  of  Pub.  L.  97-394;  that  no 
alternate  power  supply  exists;  and  that 
the  use  of  mixtures  in  the  unit  is  not 
feasible.  In  addition,  Chugach  submitted 
an  environmental  impact  analysis,  as 
required  by  10  CFR  503.13. 

NEPA  Compliance 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quality's  implementing 
regulations,  40  CFR  1500  et  seq.;  and 
DOE's  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significant  by  affecting 
the  quality  of  the  environment.  If  an  EIS 
is  determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Chugach  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  the 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  DC  on  December  16, 
1985. 

Rolwrt  L.  Davies,    ' 

Director,  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

[FR  Doc.  85-30263  Filed  12-20-85:  8:45  am) 

BiLUNQ  COOE  6450-01-11 


[Docket  No.  ERA-C4E-66-15;  OFP  Case  Na 
50552-9302-23-221 

Chugach  Electric  Association,  Inc.; 
Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification 

agency:  Economic  Regulatory 
Administration,  DOE. 


action:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  by  Chugach  Electric 
Association,  Inc. 

summary:  On  November  15, 1985, 
Chugach  Electric  Association,  Inc. 
(Chugach),  of  Anchorage,  Alaska, 
completed  its  filing  of  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent  reliability 
of  service  exemption  for  a  package- 
power  plant  simple-cycle  natural  gas 
turbine  at  its  Soldotna  Unit  No.  3  facility 
from  the  prohibitions  of  Title  II  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978, 42  U.S.C.  8301  et  seq.  (FUA  or 
"the  Act").  Title  U  of  FUA  prohibits  the 
use  of  petroleum  and  natural  gas  as  a 
primary  energy  source  in  any  new 
electric  powerplant  and  the  construction 
of  such  a  powerplant  without  the 
capability  to  use  an  alternate  fuel  as  a 
primary  energy  source.  Final  rules 
setting  forth  the  criteria  and  procedures 
for  petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
in  10  CFR  Parts  500,  501,  and  503.  The 
final  rules  govering  the  reliability  of 
service  exemption,  10  CFR  503.40,  were 
published  at  46  FR  59872  (December  7, 
1981). 

The  proposed  unit  for  which  Chugach 
seeks  an  exemption  is  to  be  a  package- 
power  plant  simple-cycle  natural  gas 
turbine  rates  at  87  MW.  The  unit  is 
scheduled  to  be  installed  by  Chugach  in 
2013.The  facility  will  be  located  in  a 
rural  area  approximately  three  miles 
east  of  the  community  of  Soldotna. 
Natural  gas  will  be  produced  from  the 
surrounding  Kenai  field.  No  natural  gas 
used  in  the  generation  unit  will  be 
provided  from  the  Prudhoe  Bay  gas 
fields  of  Alaska. 

Chugach,  headquartered  in 
Anchorage,  Alaska,  is  a  non-profit 
member-owned  electric  cooperative. 
Chugach  serves  approximately  61.000 
retail  electric  consumers  within  the 
Municipality  of  Anchorage  and  on  the 
Kenai  Peninsula.  In  addition,  Chugach  is 
wholesale  power  supplier  for  two 
neighboring  cooperatives — Matanuska 
Electric  Association,  Inc.  of  Plamer, 
Alaska,  and  Homer  Electric  Association, 
Inc.  of  Homer,  Alaska — and  for  the  City 
of  Seward,  Alaska.  Overall  Chugach  has 
the  power  supply  responsibility  for 
approximately  half  of  Alaska's 
estimated  500,000  population. 

At  present,  Chugach  owns  and 
operates  five  generating  plants  with  a 
combined  capacity  of  529.9  MW.  This 
includes  14  MW  from  the  Knik  Arm 
Power  Plant,  (in  process  of  being 
retired).  ^ 
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In  addition.  Chugach  has  an 
entitlement  of  9  MW  from  the  Alaska 
Power  Administration's  Eklutna  Project. 
Chugach  also  purchases  50  MW  from 
Anchorage  Municipal  Light  &  Power 
(ML&P),  under  a  five-year,  annually 
descreasing  purchase  power  agreement. 
Under  this  Chugach-ML&P  agreement, 
Chugach  will  purchase  power  only  until 
1990,  due  to  ML&P  increasing  power 
demands.  Chugach's  overall  generating 
capacity,  including  purchased  power 
and  the  Knik  Arm  Power  Plant,  is  588.9 
MW. 

Chugach  recently  signed  a  conditional 
sales  agreement  to  purchase  80  percent 
(72  MW)  of  the  90  MW  to  be  generated 
from  the  proposed  Bradley  Lake 
Hydroelectric  Power  Project  to  be 
constructed  by  the  state-run  Alaska 
Power  Authority.  The  Bradley  Lake 
project  is  planned  to  begin  service  in 
1990. 

The  new  unit  for  Soldotna  Station  is 
in  addition  to  all  other  Chugach  power 
requirements,  proposals  and  planned 
generation  units.  Since  Chugach — like 
other  Alaska  electric  utilities — is  a  small 
isolated  system  within  the  security  of  a 
regional  or  national  grid,  and  because  of 
the  length  and  severity  of  Alaska 
winters,  the  need  for  system  reliability 
is  paramount.  According  to  Chugach, 
unexpectedly  high  growth  in  its  power 
supply  area,  reflected  in  demand 
forecasts,  make  the  installation  of  this 
unit  nessessary. 

After  receipt  of  information  from 
Chugach,  ERA  has  determined  that  the 
petition  includes  sufficient  evidence  to 
support  a  determination  on  the 
exemption  request  and  it  is,  therefore, 
accepted  pursuant  to  10  CFR  501.3.  ERA 
retains  the  right,  however,  to  request 
additional  relevant  information  from 
Chugach  at  any  time  during  the 
proceeding  should  circumstances  or 
procedural  requirements  so  require.  A 
review  of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATION  section 

below. 

As  provided  for  in  sections  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  relating  to  the  proceeding,  is 
available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue.  SW,  Room 
lE-190,  Washington,  DC  20585,  Monday 
through  Friday.  9:00  a.m.  to  4.-00  p.m.. 
except  Federal  holidays. 


ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 
DATES:  Written  comments  are  due  on  or 
before  February  6. 1986.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-045.  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Docket  No. 
ERA-C&E-86-15  should  be  printed  on 
the  outside  of  the  envelope  and  the 
documents  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT 

Xavier  Puslowski,  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
1000  Independence  Avenue,  SW, 
Room  GA-045,  Washington,  DC  20585, 
Telephone  (202)  252-^708; 
Steven  E.  Ferguson.  Esq..  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building — Room  6A- 
113, 1000  Independence  Avenue.  SW, 
Washington,  DC  20585,  Telephone 
(202)  252-6947. 
SUPPLEMENTARY  INFORMATION:  Chugach 
proposes  to  install  a  package-power 
plant  simple-cycle  natural  gas  turbine 
rated  at  87  MW.  The  geographic  location 
of  the  facility  is  to  be  in  a  rural  area 
approximately  three  miles  east  of  the 
community  of  Soldotna.  The  unit  is 
scheduled  to  be  installed  by  2013. 

Section  212(f)  of  FUA  and  10  CFR 
503.40  provides  for  a  permanent 
exemption  for  powerplants  necessary  to 
maintain  reliability  of  service.  In 
addition,  section  317  of  Pub.  L,  97-394 
(42  U.S.C.  8322)  provides  that: 

In  tiie  case  of  any  new  electric  poweiplant 
located  in  Alaska  for  which  a  petition  is 
accepted  after  the  date  of  enactment  of  this 
Act,  but  tjefore  December  31. 1985,  pursuant 
to  Section  212(f)  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
gas  .  .  .  the  petitioner  shall  be  deemed  to 
have  made  the  demonstrations  required  by 
clauses  (1)  and  (2)  of  such  section  and  such 
exemption,  subject  to  the  other  applicable 
provisions  of  such  Act.  shall  be 
granted  .  .  .  Nothing  in  this  section  shall 
apply  to  any  new  electric  poweiplant  using 
natural  gas  produced  from  the  Prudhoe  Bay 
unit  of  Alaska. 

In  accordance  with  the  requirements 
of  10  CFR  503.40(a}  and  (c),  Chugach's 
petition  for  a  permanent  exemption  for 


Soldotna  Unit  No.  3  includes  evideDce 
and  supporting  information 
demonstrating  that  Soldotna  Unit  No.  3 
is  a  qualifying  powerplant  under  Section 
317  of  Pub.  L.  97-394;  that  no  alternate 
power  suply  exists;  and  that  the  use  of 
mixtures  in  the  unit  is  not  feasible.  In 
addition,  Chugach  submitted  an 
environmental  impact  analysis,  as 
required  by  10  CFR  503.13. 

NEPA  Compliance 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA):  the  Council  on 
Environmental  Quahty's  implementing 
regulations,  40  CFR  1500  et  seq.:  and 
DOE's  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  environment  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  Aat 
Chugach  is  entitled  to  flie  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  the 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  D.C  on  December 
16.1985. 

Robert  L.  Da  visa. 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administratioiv 
[FR  Doc.  85-30264  Filed  12-20-85;  8:45  am] 
BILUNQ  CODE  •4S»41-M 
\_ 

[Docket  No.  ERA-CAE-86-16:  OFP  Case  No. 
S0552-9301-24-22] 

Chugach  Electric  Assodatton,  Inc4 
Acceptance  of  Petition  For  Exemption 
and  Avaitobility  of  Certification 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  by  Chugach  Electric 
Association.  Inc. 

summary:  On  November  15, 1985, 
Chugach  Electric  Association.  Inc. 
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(Chugach).  of  Anchorage,  Alaska, 
completed  its  filing  of  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent  reliability 
of  service  exemption  for  a  package- 
power  plant  simple-cycle  natural  gas 
turbine  at  its  International  Station  No.  4 
facihty  from  the  prohibitions  of  Title  II 
of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978,  42  U.S.C.  8301  et  seq. 
(FUA  or  "the  Act").  Title  U  of  FUA 
prohbits  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  electric  powerplant  and  the 
construction  of  such  a  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  Final  rules  setting  forth  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501.  and  503.  The  final  rules 
governing  the  rehability  of  service 
exemption,  10  CFR  503.40,  were 
published  at  46  FR  59872  (December  7, 
1981). 

The  proposed  unit  for  which  Chugach 
seeks  an  exemption  is  to  be  a  package- 
power  plant  simple-cycle  natural  gas 
turbine  rated  at  87  MW.  The  unit  is 
scheduled  to  be  installed  by  Chugach  in 
1996.  The  facility  will  be  located  in  the 
greater  Municipality  of  Anchorage. 
Natural  gas  will  be  produced  from 
Enstar  and  supplied  from  the  Kenai 
Peninsula  fields.  No  natural  gas  used  in 
the  generation  unit  will  be  provided 
from  the  Prudhoe  Bay  gas  fields  of 
Alaska. 

Chugach,  headquartered  in 
Anchorage.  Alaska,  is  a  non-proBt 
member-owned  electric  cooperative. 
Chugach  serves  approximately  61,000 
retail  electric  consumers  within  the 
Municipality  of  Anchorage  and  on  the 
Kenai  Peninsula.  In  addition,  Chugach  is 
wholesale  power  supplier  for  two 
neighboring  cooperatives — Matanuska 
Electric  Association,  Inc.  of  Palmer, 
Alaska,  and  Homer  Electric  Association, 
Inc.  of  Homer,  Alaska — and  for  the  City 
of  Seward,  Alaska.  Overall,  Chugach 
has  the  power  supply  responsibility  for 
approximately  half  of  Alaska's 
estimated  500.000  population. 

At  present,  Chugach  owns  and 
operates  five  generating  plants  with  a 
combined  capacity  of  529.9  MW.  This 
includes  14  MW  from  the  Knik  Arm 
Power  Plant,  (in  process  of  being 
retired). 

In  addition,  Chugach  has  an 
entitlement  of  9  MW  from  the  Alaska 
Power  Administration's  Eklutna  Project. 
Chugach  also  purchases  50  MW  from 
Anchorage  Municipal  Light  &  Power 
(ML&P),  under  a  five-year,  annually 
decreasing  ptirchase  power  agreement. 


Under  this  Chugach-ML&P  agreement, 
Chugach  will  purchase  power  only  until 
1990,  due  to  MLAP's  increasing  power 
demands.  Chugach's  overall  generating 
capacity,  including  purchased  power 
and  the  Knik  Arm  F^wer  Plant,  is  588.9 
MW. 

Chugach  recently  signed  a  conditional 
sales  agreement  to  purchase  80  percent 
(72  MW)  of  the  90  MW  to  be  generated 
from  the  proposed  Bradley  Lake 
Hydroelecdrc  Power  Project  to  be 
constructed  by  the  state-run  Alaska 
Power  Authority.  The  Bradley  Lake 
project  is  planned  to  begin  service  in 
1990. 

The  new  unit  for  International  Station 
is  in  additon  to  all  other  Chugach  power 
requirements,  proposals  and  planned 
generation  units.  Since  Chugach — like 
other  Alaska  electric  utilities — is  a  small 
isolated  system  within  the  security  of  a 
regional  or  national  grid,  and  because  of 
the  length  and  severity  of  Alaska 
winters,  the  need  for  system  reliability 
is  paramount.  Acccording  to  Chugach, 
unexpectedly  high  growth  in  its  power 
supply  area,  reflected  in  demand 
forecasts,  make  the  installation  of  this 
unit  necessary. 

After  receipt  of  information  from 
Chugach,  ERA  has  determined  that  the 
petition  includes  sufficient  evidence  to 
support  a  determination  on  the 
exemption  request  and  its  is,  therefore, 
accepted  pursuant  to  10  CFR  501.3.  ERA 
retains  the  right,  however,  to  request 
additional  relevant  information  from 
Chugach  at  any  time  during  the 
proceeding  should  circumstances  or 
procedural  requirements  so  require.  A 
reveiw  of  the  petition  is  provided  in  the 

SUPPLEMENTARY  INFORMATION  section 
below. 

As  provide  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification,  as  well  as 
other  documents  and  supporting 
materials  relating  to  the  proceeding,  is 
available  upon  request  through  DOE, 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW,  Room 
lE-190.  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4KX)  p.m. 
except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 


statement  of  the  reasons  therefor,  will 
be  published  in  the  Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  February  6. 1986.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public      ' 
hearing  shall  be  submitted  to:  Case 
Control  Unit,  Office  of  Fuels  Programs, 
Room  GA-045.  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Docket  No. 
ERA-C&E-86-16  should  be  printed  on 
the  outside  of  the  envelope  and  the 
documents  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT 

Xavier  Puslowski,  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administation, 
1000  Independence  Avenue,  SW, 
Room  GA-045.  Washington,  DC  20585, 
Telephone  (202)  252-4708; 

Steven  E.  Ferguson.  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building — Room  6A- 
113, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  Telephone 
(202)  252-6947. 

SUPPLEMENTARY  INFORMATION:  ChugacH 
proposes  to  install  a  package- 
powerplant  simple-cycle  natural  gas 
turbine  rated  at  87MW.  The  geographic 
location  of  the  facility  is  to  be  in  the 
greater  municipality  of  Anchorage.  The 
unit  is  scheduled  to  be  installed  by  1996. 

Section  212(f)  of  FUA  and  10  CFR 
503.40  provides  for  a  permanent 
exemption  for  powerplants  necessary  to 
maintain  reliability  of  service.  In 
addition,  section  317  of  Pub.  L.  97-394 
(42  U.S.C.  8322)  provides  that: 

In  the  case  of  any  new  electric  powerplant 
located  in  Alaska  for  which  a  petition  is 
accepted  after  the  date  of  enactment  of  this 
Act,  but  before  December  31, 1985,  pursuant 
to  Section  212(f)  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
gas  .  .  .  the  petitioner  shall  be  deemed  to 
have  made  the  demonstrations  required  by 
clauses  (1)  and  (2)  of  such  section  and  such 
exemption,  subject  to  th»H3Lher  applicable 
provisions  of  such  Act.  shall  be 
granted  ...  Nothing  in  this  section  shall 
apply  to  any  new  electric  powerplant  using 
natural  gas  produced  from  the  Prudhoe  Bay 
unit  of  Alaska. 

In  accordance  with  the  requirements 
of  10  CFR  503.40(a)  and  (c),  Chugach's 
petition  for  a  permanent  exemption  for 
International  Station  No.  4  includes 
evidence  and  supporting  information 
demonstrating  that  International  Station 
No.  4  is  a  qualifying  powerplant  under 
Section  317  of  Pub.  L  97-394;  that  no 
alternate  power  supply  exists;  and  that 
the  use  of  mixtures  in  the  unit  is  not 
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feasible.  In  addition,  Chugach  submitted 
an  environmental  impact  analysis,  as 
required  by  10  CFR  503.13. 

NEPA  Compliance  « 

In  processing  this  exemption  request, 
ERA  will  comply  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  1500  et  seq.  and 
DOE's  guidelines  implementing  those 
regulations,  published  at  45  FR  20694, 
March  28, 1980.  NEPA  compliance  may 
involve  the  preparation  of  (1)  an 
Environmental  Impact  Statement  (EIS); 
(2)  an  Environmental  Assessment;  or  (3) 
a  memorandum  to  the  file  finding  that 
the  grant  of  the  requested  exemption 
would  not  be  considered  a  major 
Federal  action  signiBcantly  affecting  the 
quality  of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
chugach  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
based  on  the  entire  record  of  the 
proceeding,  including  any  comments 
received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington,  DC,  on  December  16. 
1985. 

Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
[FR  Doc.  85-30265  Filed  12-20-85:  8:45  am) 
BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ES86-16-000,  et  al.] 

El  Paso  Electric  Company,  et  al.; 
Electric  Rate  and  Corporation 
Regulation  Filings 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company 

[Docket  No.  ES86-16-000] 
December  17. 1985. 

Take  notice  that  on  December  11, 
1985,  El  Paso  Electric  Company 
(Applicant)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
seeking  authority,  prsuant  to  section  204 
of  the  Federal  Power  Act,  to  issue  up  to 
$70,000,000  principal  amount  of  long- 
term  promissory  notes,  to  issue  second 


mortgage  bonds  equal  in  principal 
amount  to  the  principal  amount  of  such 
promissory  notes  in  order  to  secure  the 
payment  of  the  promissory  notes  and  to 
enter  into  an  interest  rate  swap 
agreement  in  order  to  effect  a  flxed 
interest  rate  on  the  borrowings  under 
the  notes.  The  Company  proposes  to 
issue  such  notes  and  second  mortgage 
bonds  and  enter  into  the  interest  rate 
swap  agreement  in  January  1986. 

Comment  date:  December  30, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Gulf  States  Utilities  Company 

[Docket  No.  ES8&-12-000] 
December  17, 1985. 

Take  notice  that  on  November  27, 
1985,  Gulf  States  Utilities  Company 
(Applicant)  Hied  an  application  seeking 
an  order  under  section  204(a)  of  the 
Federal  Power  Act  authorizing  the 
Apphcant  to  issue  up  to  750,000  Shares 
of  New  Preferred  Stock,  $100  Par  Value, 
and  seeking  exemption  from  competitive 
bidding  requirements. 

Comment  date:  December  24, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Gulf  States  Utiiities  Company 

[Docket  No.  ES8&-11-000J 
December  17, 1985. 

Take  notice  that  on  November  25, 
1985,  Gulf  States  Utilities  Company  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  Section  204  of  the 
Federal  Power  Act,  to  issue  not  more 
than  $400  million  of  short-term 
unsecured  promissory  notes  with  a  final 
maturity  no  later  than  December  31, 
1988. 

Comment  date:  December  24, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cities  of  Newark,  New  Castle,  and 
Milford,  Delaware,  and  Town  of 
Smyrna,  Delaware  v.  Delmarva  Power 
and  Light  Company 

[Docket  No.  EL86-11-000]      • 
December  13, 1985. 

Take  notice  that  on  November  27, 
1985  that  the  Cities  of  Newark,  New 
Castle  and  Milford.  Delware,  and  Town 
of  Smyrna  Delaware  (Municipalities) 
tendered  for  filing  a  complaint  against 
Delmarva  Power  and  Light  Company 
(DP&L)  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206. 

The  municipalities  seek  to  have  the 
Commission  order  DP&L  to  file  reduced 
rates  or  refunds  to  the  municipaUties  of 
$2,800,000  plus  interest  in  compliance 
with  the  agreement  between  the  two 


parties  filed  with  the  Commission  on 
February  2. 1983.  In  the  alternative, 
municipalities  request  this  Commission 
to  order  DPftL  to  reduce  rates  to 
municipalities  corresponding  to  retail 
rate  reductions  of  March,  1984,  June, 
1984,  March  1985  and  the  two  rate 
reductions  in  June  1985  and  order  a 
hearing  to  determine  the  appropriate 
amoimt  of  rate  reduction. 

Comment  date:  January  13, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  85-30233  Filed  12-20-85;  8:45  amj 

BILUNQ  CODE  6717-01-M 


[Docket  No.  6-2894-003,  et  al.] 

ARCO  Oil  &  Gas  Co.,  Division  of 
Atlantic  Richfield  Co.,  et  al.; 
Appllcations  for  Certificates, 
Abandonments  of  Service  and 
Petitions  To  Amend  Certificates' 

December  16, 1985. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendinents  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before 
December  31, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matter*  covered  beretn. 
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Washington,  DC  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (16  CFR 
385.211.  365.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 


be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Ble  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


OoclNt  Na  and  ( 


0-2eM-«>3.  0.  Dae  S.  1965. 


G-700e-003.  0.  Dae  S.  19S5..- 
CM5-603-000.  D.  Oac  Z  1965. 
066-663-000.  a  Oct  7.  1965... 
066-172-001.  D.  Oct  10.  1966. 
C»6-65-O0a  D.  Nov  26.  1965.. 


066-66-000  I074-641).  B.  Nov. 

2S.  1965. 
086-67-000.  B.  Nov.  25.  19eS...„ 


Applicant 


086-86-000.  B.  Nov.  25.  1965  . 
066-89-000.  B.  Nov.  25.  1965. 


086-90-000.  B.  Dae.  2,  1965- 


086-91-000  (071-490).  B.  Dae. 

4.  1985. 
086-a2.«W.  B.  Dae  4.  1965 

086-124-000      (Ct77-560).      B. 

Dae.  6.  1965. 
O86-12S-000      (066-350).      B. 

Dk.  5.  1965. 
0186-126-000      (072-278).      B. 

Dae.  9.  1965. 
066-127-000  (G-6161).  B.  Dec 

9.  1965 
086-126^XX)  (6-11613),  B,  Oac. 

9.  1965. 
086-129-000.  F.  Dec.  10.  1965 


ARCO  01  4  Gaa  Company.  DivWon  of  Mmiic 
RcMakl  Company.  P.O.  Box  2619.  Ortai.  Texa* 

75221. 

CUaa  Sarvica  (M  6  Gas  Corporation.  P.O.  Box  300, 
Tuba.  Otcta.  74102. 

MMMImn  Ot  Company.  P.O  Box  3128.  Houston. 
Taxes  77253. 

So*iio  PeMaura  Company,  P.O.  Box  4567.  Hous- 
ton, Texas  77210. 

Sun  Exptaralion  A  Production  Co.,  P.O.  Box  2680, 
DsNes,  Texas  75221-2880. 

Ptallips  Pelrateum  Company,  336  HSU.  BWg.. 
Bai«savi8e.  Ottla.  74004. 

jio 

TXO  Production  Corp..  Rrsi  CXy  Cenlar  LB  ia 
1700  Paallc  Avenue,  Oattas.  Texas  75201-4686. 


Purctiesar  and  L.oca8on 


-do.. 


-do- 


Tha  Superior  Oil  Compeny,  Nine  Greenray  Plaza. 

Sube  2700.  Houston.  Texas  77046. 
Budieye  Oil  Producing  Co 


The  Superior  01  Company.  Nine  Greenway  Plaza. 

Suits  2700,  Houston.  Texas  77046. 
Cilias  Semtoe  Ol  •  Gas  Corporalian.  PC.  Box  300. 

Tuisa.  OUa.  74102. 
The  Superior  Oil  Company „ _ 


..do.. 


086-130-000  (CI70-23).  B.  Dec 
10.  1965. 


Marslhuii  Oi  Company.  P.O.  Box  3128.  Houston. 
Texas  77253. 

Tenneco  Oil  Company  (Succ.  to  Forest  Oil  Corpora- 
tion). PO.  Box  2511.  Houston,  Texas  77001. 

Peonzol  Compeny.  P.O.  Box  2967,  Houston.  Texas 
77252-2967. 


B  Paao  Naknl  Gas  Company,  Various  Fields.  Lea 
County.  Na»  Majdco. 

Columbia  Gas  Transmission  Corporation.  Bladiberry 

Field,  Pha  County.  Kankjcky. 
Nalinl  Gas  Pipeline  Compeny  ol  Amenca.  Indian 

Basin  Arae.  Eddy  County.  New  Mexico. 
Phillips     Paeolaum    Company,     Panhandia    Field, 

Moore  County,  Texas. 
Texas  Gas  Transmission  Corporation,  Maurice  Fieldi 

Lafayette  4  Vermilion  Paiishea.  Louisiana. 
B  Paao  Naiml  Gee  Compeny.  Anadarlio  Basin 

Arae.  Slate  ol  Texas. 
KN    Energy.    ^..    Pawnee    Creek    Field,    Logan 

County,  Colorado. 
Ncrthmesl  Central  Pipeline  Corporation.  Gste  To«m- 

aMe   No.    1    Wed.    Sec.    33-5N-2eECM.    Beaver 

County.  Oldahoma. 
Nortnueat  Cental  Pipeline  Corporation,  Keahay  No. 

1  Wei.  Sec   15-17N-25W,  Roger  Mills  County. 

Oklahoma. 
Nonhmael  Central  PIpeine  Ckxporation,  Gate  Town- 

sHe   No.    1    We*.   Sec.    33-5N-28ECM.    Beaw 

Coumy,  Olahama. 
Nonh«»s>t  Cenval  Pipelne  Corporation,  Baavins  No. 

1  Well,  Sac  12-17N-25W,  Roger  Mills  County, 

Oklahoma. 
Tsnnaaiss  Gas  Pipeline  Compeny,  Lac  Blanc  Field, 

Vermilion  Pansn.  Louisiana. 
rnnwfclala  (las  Tranamisaion  Ck>rporation,  Ritchie 


Price  per  Md 


County,  West  Virginia. 
Natural  Gas  Pipelne  Company  of  America,  Ceme- 
tery Field,  Eddy  County,  New  Mexico. 
Gas  Gathering  Corporation,  Bayou  Henry  Field,  Ibar- 

i^to  Pariah,  Louisiana. 
Tenneaeee  Gas  Pipeline  Compeny.  Lac  Blanc  FieU. 

Vermiloii  Parish.  Lousiena. 
Lone  Star  Gas  Company.   Roady  Field.   Gaivin 

County.  OWahoma 
Tennessee    Gas    Pipeline    Company.    NelsonvUe 

Field,  Ausan  County,  Texas. 
Natural  Gas  Pipeline  Company  of  Amenca,  West 

Cameron  Area  Block  229.  Onshore  Louisiana. 
Cohanbia    Ges    TranamissKX)    Corporstion.    O:    D. 

SlocMay  Lease.  Henry  Oisthct.  Cley  Courity.  West 

Virginia. 


n- 


(')- 


(•)- 


ffl- 
(•).... 


1473 


(■•).. 
(■•)- 


iS?*™*  J???  ^  S,?**  ""^  •*  ^'**'  ^°^  only  in  the  S.  J.  Sarkeys  Well  No.  5  heve  caaaed  as  a  result  of  the  conmingling  operation. 

•  Gas  ■  no  longar  availatile.  ^  ^  ^^ 

!  '?«?*^  '^°l*""tf-  "^  Pfugged  and  abwxkmad  and  leaae  termmeled  by  the  Land  Commiesioner  of  the  State  of  New  Mexico. 

•  oohio  Petrole«»n  Compeny  conveyed  the  ecreege  to  Kodak  Omiino.  Inc.  elleetwe  7-1-86. 

•  Sale  ol  Bendal  Heirs  Property  No.  808006  to  Custom  Enlerpnses  and  Investment  Co 

!^P**?*  *?» fcr  an  «icreeaa  exchange  of  vokmea  of  natural  Gas  with  El  Paso  Natural  gaa  Company  and  adding  new  delivery  points 
'  The  wal  aias  phigasd  and  abandoned  and  Ihe  lease  has  been  cancelled.  .—        ■.—  ,  ,»  ,  y^ 


14.73 


*  Gas  depleted  and  imf  plugged  and  abandoned.  \ 

">  $75  00  a  month  meter  chSrge.  I  » 

' '  Gas  depleted  and  im«s  pkig^  and  abandoned.  , 

m.J^I^t,S''^TT*^  !2?!!?i!rl5  r??!!^S2'?^^7"''*'=?'*T*!!  Qas  pipe  una  Corporation  expired  7-1-85.  extended  to  7-16-85.  and  Ihe  purchaser  will  no  longer  require  the 
avaoble  gas.  The  n«|ect  gaa  wil  be  sou  to  Anchor  Gasokne  Corporation  lor  plant  luel  and  shrinkage.  <»<"'o  u,, 

»  Piodudion  caaaed  andtoeaee  expired.  ^^ 

!!  J"  '•••""■""  depleted  and  the  weOe  were  pkjoged  and  abandoned  The  leases  wore  lennnated  and  were  released  to  the  lessor.  ^ 

'•Tanneoo(3ilComMnyacqu»edBiiaproperty  as  ol  6-1-85  from  Forest  Oil  Corporation.  >. 

propilST,"Sr5S  JSs  to  TSJS£,^^^Sl:'^i^»^t^T^^  "owarranted.  and  pursuant  to  paragraph  10  of  the  contract,  said  contr«S  has  been  tom«*ed  by  SeHrr.  P««zo« 

Fling  Code  A— Initial  Service,  B— Abandonment  C— Amendment  to  add  acreage:  D— AmerxMient  to  delete  acreage;  E— Total  Succeasion:  F— PvtM  Succesaion. 


(FR  Doc.  85-30234  Filed  12-20-65;  8:45  am] 

aiUJNQ  CODE  8717-01-M 

[Docket  Na  CI 73-494-000] 

Columbia  Gas  Development  Corp^ 
Request  for  Waiver  and  Petition  To 
Amend  Certificate 

Issued  December  17, 1985 

Take  notice  that  on  December  2, 1985, 
Columbia  Gas  Development  Corporation 


("Columbia  Development")  tiled  a 
Request  For  Waiver  of  Optional 
Procedure  Pricing  Certificate  Conditions 
(18  CFR  2.75(f)  and  2.75(m))  and  Petition 
to  Amend  the  Certificate  of  Public 
Convenience  and  Necessity  issued 
pursuant  to  Federal  Power  Commission 
Opinion  No.  705  (September  11, 1974). 
Commission  approval  would  permit 
Columbia  Development  to  receive  up  to 
Natural  Gas  Policy  Act  (NGPA) 
applicable  maximum  lawful  prices  for 

I 


all  gas  produced  in  Block  307.  Eugene 
Island  Area,  Offshore  Louisiana  in  the 
Federal  Domain  and  sold  to  Columbia 
Gas  Transmission  Corporation  pursuant 
to  the  certificate  previously  issued  in  the 
above-referenced  docket.  Columbia 
Development  states  that  under  the 
current  rate  allowed  in  the  optional 
pricing  certificate,  participation  in 
current  Block  307  operations  is 
uneconomic. 

Columbia  Development  proposes  to 


BEST  COPY  AVAILABLE 
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amend  the  optional  pricing  certificate  to 
allow  repricing  the  gas  based  on  a 
market-pricing  provision  proposed  in  a 
November  18, 1985  Amendment  to  its 
Gas  Purchase  and  Sales  Agreement, 
filed  with  this  petition  as  a  supplement 
to  its  applicable  Rate  Schedule. 
Columbia  Development  states  that  this 
relief  is  necessary  to  fund  on  -going  and 
future  operations  on  Block  307,  Eugene 
Island  Area.  Under  the  amendment,  the 
price  for  all  gas  purchased  and  produced 
from  any  well  existing  prior  to  October 
1, 1985  would  not  exceed  the  lesser  of 
the  NGPA  maximum  lawful  price  under 
NGPA  section  104  or  an  "alternate 
price"  nominated  by  the  purchaser  as 
being  representative  of  the  market  value 
of  the  gas  in  the  purchaser's  market 
area.  The  price  for  all  gas  purchased  and 
produced  from  any  well  drilled 
subsequent  to  October  1, 1985  would  not 
exceed  the  lesser  of  the  applicable 
NGPA  maximum  lawful  price  or  the 
"alternate  price."  The  amendment 
provides  that  no  adjustments  will  be 
made  to  the  applicable  price  pursuant  to 
section  110  of  the  NGPA.  Under  the 
terms  of  the  amendment,  the  alternate 
price  can  be  proposed  periodically  by 
either  the  seller  or  the  buyer.  With  the 
exception  of  NGPA  section  104  or  109 
gas.  the  amendment  allows  the  seller  to 
seek  a  bona  fide  third  party  offer  of  a 
price  other  than  the  price  nominated  by 
ttie  purchaser  who  may  then  continue  to 
purchase  the  gas  at  the  third  party's 
price,  or  release  such  gas.  Columbia 
Development  additonally  has  petitioned 
for  an  order  of  pre-granted  partial 
abandonment  to  effectuate  any 
contingent  release. 

Any  peprson  desiring  to  be  heard  or  to 
protest  this  application  should,  not  later 
than  thirty  days  after  the  date  of 
publication  in  the  Federal  Register,  file 
with  the  Federal  Energy  Regulatory 
Commission.  Washington.  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of 
Rules  211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214  (1985)).  All  protests 
filed  with  the  Commisison  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 


'  Notice  of  transactions  does  not  constitute  a 
determination  that  service  will  continue  in 


parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  a  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  Rule  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  395.214  (1985)). 
Kenneth  F.  Plumb. 
Secretary: 

(FR  Doc.  85-30235  Filed  12-20-85:  8:45  am] 
WUJNO  COW  SriT-OI-M 

[Oocfcct  No.  ST86-1-000,  at  al.] 

Texas  Gas  Transmission  Corp.,  et  al.; 
Self-Implementing  Transactions 

December  17. 1985. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Subpart  F  of  Part  157  and 
Pari  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  §  284.102  of  the 
Commission's  Regulations. 

A.  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  §  284.123(bK2).  the  table 
lists  the  proposed  rate  and  expiration 
date  for  the  150-day  period  for  staff 
action.  Any  person  seeking  to 
participate  in  the  proceeding  to  approve 
a  rate  listed  in  the  table  should  file  a 
petition  to  intervene  with  the  Secretary 
of  the  Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

accordance  with  Order  No.  436,  Final  Rule  and 
Notice  Requesting  Supplemental  Comments.  SO  FR 


An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  {  284.163 
of  the  Commission's  Regulations  and 
section  312  of  the  NGPA. 

An  'T(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  ot  S  157.209  of  the  -     - 

Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  blanket 
certificate  issued  under  (284.221  of  the 
Commission's  Regulations. 

A  "G(LT)"  or  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  under 
{284.222  of  the  Commission's 
Regulations. 

A  '•G(HT)"  or  "GHS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
S  284.222  of  the  Commission's 
Regulations. 

A  "C/F(157)"  indicates  intrastate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209.  Similariy.  a  "G/F{157)" 
indicates  such  transportation  performed 
by  a  Hinshaw  Pipeline  or  distributor. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  a 
transaction  reflected  in  this  notice 
should  on  or  before  January  3, 1986.  file 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary.    ■ 


42372  (Oct.  IB.  1985):  Order  No.  436-A.  33  FERC  \ 
61.372  (19085). 
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10-11-86 
10-11-86 
10-11-86 
10-17-BS 
10-16-86 
10-16-85 
10-16-86 
10-16-86 
10-1»-«S 
10-16-85 
10-16-86 
10-16-85 
10-16-85 
10-16-85 
10-16-86 
10-17-86 
10-17-86 
10-17-86 
10-17-86 
10-17-45 
10-17-85 
10-16-86 
10-18-89 
10-18-86 
10-18-85 
10-18-85 
10-18-86 
10-18-85 
10-21-85 
10-21-86 

10-21 -as 

10-21-85 
10-21-85 
10-21-85 
10-21-85 
10-21-86 
1»-»-a6 
10-21-86 
10-21-85 
10-21-85 
10-24-85 
10-22-85 
10-22-86 
10-22-86 
10-22-85 
10-22-85 
10-22-65 
10-22-85 
10-22-85 
10-22-85 
10-22-85 
10-22-86 
10-23-86 
10-04-85 
10-23-86 
10-23-85 
10-23-85 
10-23-85 
10-23-85 
10-24-85 
10-24-85 
10-24-86 
10-24-85 
10-24-85 
10-16-86 
10-17-85 
10-25-86 
10-25-86 
10-26-85 
10-26-85 
10-25-85 
10-25-85 
10-26-85 
10-25-85 
10-25-85 
10-25-85 
10-26-65 
10-25-85 
10-25-85 
10-25-85 
10-25-85 
10-25-85 
10-2&-8S 
10-2S-S5 
.  10-25-85 
10-26-85 
10-26-85 
10-26-86 


0 

F(157J 

F(167) 

RIST) 

F(157) 

F(157) 

F<157) 

B 

F<157) 

F(157) 

F(157) 

»H157) 

8 

C 

F(157) 

F(157) 

F(167) 

F(167) 

F(157) 

F(157) 

F(167) 

B 

8 

B 

6 

B 

R157) 

F(157) 

F(157) 

FJ157) 

F(167) 

8 

8 

B 

G 

F(157) 

B 

8 

B/G 

8/6 

F«157) 

B 

8 

F(157) 

8 

B 

F(157) 

F(1S7) 

C 

F(157) 

F(157) 

G 

F(157) 

F(157) 

B 

B 

G 

R157) 

F(157) 

P(157) 

F(157) 

O 

8 

B 

F(157) 

C 

G 

C 

R157) 

G 

8 

F(157) 

F<157) 

F(157) 

F(1S7) 

F(157) 

F<1S7» 

F(157) 

F(157) 

Rt57| 

F(157) 

F(157) 

F(1S7) 

F(157) 

F(157) 

F(157) 

F(1S7) 

F{1S7> 

F(157» 

F(157) 

F(157) 

F(1S7) 


03-23-86 
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OockatNa' 


ST86-ia7 
STBe-186 
ST8S-1W 
STW-t90 
STBS-191 
ST8e-193 
ST8e-t83 
ST86-194 
ST86-19S 
STBft-196 
ST86-197 
STae-190 

STas-im 

ST86-200 
ST86-201 
ST8S-202 
ST86-203 
ST8e-204 
STS6-205 
ST8e-206 
STaft-207 
STB6-aM 
ST86-209 
ST8e-210 
ST86~211 
STB8-212 
ST86-213 
ST86-214 
ST86-21S 
STS6-216 
ST86-217 
ST86-218 
ST8e-219 
ST86-220 
ST86-221 
ST86-222 
ST86-223 
ST86-224 
ST86-22S 

STa6-22e 

STe8-227 
STa»-228 

ST8e-22g 

ST86-230 
ST88-231 
ST8ft-232 
STae-233 
ST86-234 
STa6-23S 
ST8e-236 
ST8e-237 
ST86-238 
ST86-239 
ST86-240 
ST88-241 
ST86-242 
STa6-243 
ST8e-244 

STae-245 
ST8e-24e 

ST8ft-247 
ST86-24a 
ST86-249 
STa6-250 
ST88-251 
ST86-2S2 
ST86-2S3 
STBS-2S4 
ST86-256 
ST86-2S6 
ST86-257 
ST8&-2Sa 
ST86-259 
STa6-260 
5786-261 
ST86-262 
ST86-263 

8786-264 

ST86-266 
ST86-267 
ST86-266 
ST86-269 
ST86-270 
ST86-271 
ST86-272 
ST86-273 
ST86-274 
ST86-275 
ST86-276 
ST86-277 


JMI 


ANRHptftiaCo. 
anr  P09tow  Co « 
EquMbtoGwCD. 

TaiMTi 


Co.. 


UnilMl  Gm  Pipe  Una  Co  : 
United  Gas  Pip*  Uw  Co.. 


Natural  Gas  PIpMna  Ca  of  Amahca- 

Oaa«P^  Una  Co_ ; 

Tannasaaa  Gas  PIpalna  Co «-_;. 

ANR  Pipaino  Co ; 

ANRPIpainaCo 

Oo 


Wannain  OaMaa  CooparattM- 
Eqi«aUa  Qa^fnargy  Co.. 


PacMc  Ugmmg  Gas  Supply  Co~ 
Taxas  Gas  Transmission  Corp- 
SouMiam  Connecacul  Gas  Oo .. 


ANRPIpainaCo.. 


Co. 
Co.. 


Co.. 


Houston  Pipe  Una  Co 

HoualDn  P«pa  Una  Co 

FtoiMa  Gas  Transmission  Co.. 
Norttisni  Natural  Gas  Co 


vwn^MOO  Corp.. 

PadRc  UgMng  Gas  St«ply  Co- 
Nalional  Railvoad  Pitiiinyai  Corp^ 

Wiacenain  Fual  and  UgM  Co 

Waconsin  Gaa  Ooi- 


fi09d^ttt  MaM  Corp  „.., 
tntarstata  Drop  Forge. 
KrauaaMKig 
NalKMi 


Tennessee  Gas  Pipaina  Co- 
Producer's  Gas  Co 


Tans  Gas  Transmission  Corp 

Texas  Eastsm  Transmission  Corp 

Taxas  Eastern  Transmasion  Corp 

Taaas  Eastern  Trartsmesaon  Corp 

Taxas  Eastern  Tranamtoon  Corp 

Taxas  Eastsm  Tranamiaaion  Corp 

Tranacontinentat  Gas  Pip*  Line  Corp.. 
NorVnvest  Pipeline  Corp — _„.-—.... 

Northern  Natural  Gas  Co 

TrunWine  Gas  Co. . 


Pantvnae  Eastsm  Plpa  Una  Co. 
TrunWina  Gas  Co 


Tranacontinentil  Gas  Pipe  Una  Corp.. 

Nmlliwast  PlpaHna  Corp 

Producers  Gas  Co 


PanliarKia  Eastem  Pipe  Una  Co- 
TrunUina  Gas  Co 


Panhandle  Eastem  Pipe  Una  Co.. 
National  Fuel  Gas  Supply  Corp..... 

Southern  Naftjral  Gas  Co 

El  Paao  Nakm  Gaa  Co 

TranerrMsran  f^ 


Sea  Rotw  Pipeline  Co.. 
Nontwesl  P^peime  Corp.... 
NorthKiusl  Pipeline  Corp.... 
UniladGasPipaljneCo.. 
Torino  woo  Gas  Pipeline  Co.. 
ANR  Pipeline  Co . 


Ksniucfcy  West  Virginia  Gas  Co.. 
El  Paso  Natural  Gas  Co 


El  Paao  Natural  Gas  Co.. 


B  Paao  Natural  Gas  Co 

Tsnnasaso  Gaa  Pipaina  Co.. 
Tranaoontinantal  Gas  Pipe  Una  Corp.. 


TranacontinerKat  Gas  Pipe  Una  Corp .. 
Tranaoonanental  Gas  Pve  Une  Corp.. 
Tranacontnantal  Gas  Pipe  Lme  Corp .. 
Transcontinental  Gas  Ptpe  Une  Corp .. 
Transconlinantal  Gas  P^e  Une  Corp  . 
Tranacononenlal  Gas  Pipe  Une  Corp .. 
Tranacontinefnal  Gas  Pipe  Une  Corp .. 
Transcomnental  Gas  Pipe  Une  Corp .. 
Tianacorrtmental  Gas  Pipe  Une  Corp  . 
Tranaconlinental  Gaa  Pipe  Une  Corp  . 
Tranacaninentat  Gas  Pipe  Una  Corp .. 
Tranacontmanlal  Gas  Pipe  Una  Corp.. 
TranscotWiwantal  Gas  Pipe  Une  Corp.. 
Tranaoontinantal  Gas  Pipe  Une  Corp.. 
Tranaconlinental  Gas  Pipe  Une  Corp .. 
Transcontmerttal  Gaa  Pipe  Une  Corp.. 
Tranacontinental  Gas  Pipe  Une  Corp  . 
Tranacoritmental  Gas  Pipe  Une  Corp  . 
Tranaconlinental  Gas  Pipe  Une  Corp .. 
Transcontmental  Gas  Pipe  Une  Corp.. 
Transcontmentai  Gas  Pipe  Une  Corp ... 

Transcontinemal  Gas  Pipe  Une  Corp.. 
Tranacontinental  Gas  Pipe  Une  Corp.. 
Tranacontinental  Gas  Pipe  Une  Corp ... 
Traracontinsnlil  Qas  Pipe  Lme  Corp ... 
Tranaoontinantal  Gas  Pipe  Une  Corp ... 
Trarwcontnenlal  Gas  Pipe  Une  Corp ... 
Tranacontlnental  Gas  Pipe  Une  Corp  .. 
Tranteontnantal  Gas  Pipe  Une  Corp ... 
Tranaconlinenta!  Gas  Pipe  Une  Corp ... 
Transconlinenlal  Gas  Pipe  Une  Corp.. 
Transcontinental  Gas  Pipe  Une  Corp  . 
Traiwcontmenlal  Gas  Pipe  Une  Corp .. 
TransconSnental  Gas  Pipe  Une  Corp .. 
Transconlinantal  Gas  Pipe  Une  Corp .. 


Wisconstfi  Paper twnail... .« 

HNG  mdusliisl  Natural  Gaa  Co.. 

ProKidanee  Gas  Co 

Houston  Pipe  Una  f-o 

Com  Products ,    ,  ,, 


Florida  Gas  Transmisaion  Co~ 
Northem  IKnois  Gaa  Co. 


Michigan  Gas  UtlWaa  Co..  ar  W.„ 
Cental  Mnois  PutHic  Senioe  Co. 
Commonniraallh  Gas  Co 


Cental  Hudaon  Gas  and  Elect  Carp„ 

Boston  Gas  Co 

Olio  Cumtiertand  Gas  Co 

Piedmont  Natural  Gas  Co 

Oregon  Steal  Mills 

CoutwaalGia  Corp. 

Nortfiam  NHrwIs  Gas  Cq       


Nortlwm  Minois  Gaa  Co.. 
Caterpillar  Tractor  Co.. 


Garden  State  Paper.  Inc 

Texaco  Refining  and  Marketing,  Inc. 

Pacific  Gaa  and  Electric  Co 

BaHGIaasCorp.. 
BaltjIaasCorp.. 


Northem  IrKliana  Public  Service  Co.. 
Jamestotun  Metal  Manufacturing  Co. 


LGS  hitrastata,  Inc . 

Gas  Marlieting,  Inc 

El  Paao  Natural  Gas  Co.. 

Commonwealth  Gas  Co 

Petrolina  Gas  Pipeline  Co.„ 


El  Paso  Natural  Gas  Co.. 
Colunitiia  Gas  Trans.  Co..  al  a/„ 

North  Alabama  Gas  District 

Wisconsin  Public  Serv<»  Corp.„ 
Cotumbia  Gas  ol  Maryland.. 


Soulhem  Union  Gas  Co.. 


City  ol  Mesa. 

Wsitsm  Gaa  imaisiata  Co.. 

Paeplaa  Gas  U^  A  Coke  Co.. 

aty  ol  Alaxandar  0»i 

City  ol  Bonnnan 

City  of  Bulord...»...».»»....... 


CMyol 
CNyofClMitan. 


City  ol  Commerce .. 
City  ol  Covington.. 


East  Central  Alabama  Gas  OisMd.. 

City  ol  Elberton. 

City  04 1 

City  of  Lawrence  w>a. 

Town  ol  Liberty.... 

City  ol  Linden.. 


City  ol  Madison 

Mapler.  1e  Water  Wortis  >  Gas  Board. 


City  ol  Monroe. 

Oly  ol  Roanolie „ 

Town  ol  Rocklord 

Gty  ol  Royston 

Otyol  Social  Circle. 
City  ol  Sugar  ttM.. 


Water  Wortis  &  Gas  Board  of  the  Town  ol  Thomas- 
Ion. 

City  ol  Toccoa 

Tri-County  Natural  Gas  Co . 


United  Cities  Gas  Co.. 

Town  ol  Wadley 

The  UtiMes  Bowd.  Wadowaa  AL_ 
Cily  of  tWndsr.. 

City  ol  Dasaamai  City _ 

Blacksburg  Natural  Gas  System.. _„ 

CkTrtorvNewftMrry  Natural  Gas  Authority. 

Commomnealth  Gas  Pipei:ne  Corp 

CMy  of  Daniale  Ges  DepaMment 

Fort  Hal  Natural  Gas  Authonty 

Town  ol  Fountain  inn __ 

Comm.  Putiic  Works,  Greenwood,  SC  _ 


tO-25-8S 
tfr-25-85 
tO-2e-8S 
tO-26-86 
10-28-86 
t0-«e-86 
10-46-86 
10-2»-8S 
10-2»-«6 
10-2».45 
tO-29-8S 
10-29-8S 
10-2».85 
10-29-85 
10-2»4I6 
t0-2»« 
10-30-85 
tO-30-86 
10-a>-«6 
10-30-86 
10-3(V46 
10-»>-86 
10-30-85 
10-30-85 
10-30-85 
10-30-89 
10-30-65 
10-30-65 

to-30-as 

10-24-85 
10:30-«S 
10-30-65 
10-30-65 
10-24-65 
10-30-65 
10-30-85 
10-30-65 
10-30-65 
10-3(V4S 
10-3O-65 
10-30-85 
10-31-85 
10-31-85 
10-31-85 
10-31-65 
10-31-85 
10-31-85 
10-31-85 
10-31-85 
10-31-65 
10-31-65 
10-31-85 
10-31-85 
10-31-65 
10-31-65 
10-31-65 
10-31-85 
10-31-65 
10-31-85 
10-31-65 
10-31-85 
10-31-85 
10-31-85 
10-31-SS 
10-31-85 
10-31-65 
10-31-85 
10-31-65 
10-31-85 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-85 
10-31-65 

10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-65 
10-31-85 
10-31-65 
10-31-65 
10-31-65 
10-31-85 


SiApan 


F(157) 

F(157) 

f(157) 

C 

G 

B 

F(167) 

C 

F(157) 

B 

B 

F(157) 

F(157) 

F(197) 

F(167) 

F(157) 

C 

C 

6 

F(157) 

G 

D 

8 

8 

8 

6 

8 

B 

8 

F<157) 

8 

8 

B 

F(157) 

F(157) 

F(157) 

D 

P(157) 

F(157) 

B 

F(t57) 

B 

B 

C 

B 

B 

G 

G 

8 

8 

e 

8 
8 
G 

B 
8 
8 
8 
B 
8 
8 
8 
8 
8 
8 
B 
8 
8 
B 
B 
8 
B 
8 
8 
B 
8 
8 

8 
B 
B 
8 

8 
S 
8 

e 

8 
B 
B 
S 
B 
8 
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52S71 


Docks)  No.> 


TfBntpoft/ssisf 


Subpart 


ST86-278 
ST86-278 
ST86^280 
STS6-2ei 
ST86-282 
ST86-2S3 
ST8e-284 
ST86-285 
ST8fr-2ae 
ST86-287 
ST8e-288 
ST86-2a0 
ST86-290 
ST8e-291 
STa»-292 
ST86-293 
ST86-294 
STBS-29S 
STBe-296 
8186-297 
STB»-29e 
ST8&-299 
ST86-300 
ST8e-901 
ST86-302 
STefr-303 
3T86-304 

STae-3os 

ST8ft-30e 
5186-307 
ST8e-308 
STaft-309 
ST86-310 
5186-311 
ST86-312 
ST86-313 
ST86-314 
STB6-315 
ST86-316 
ST88-317 
S7«e-318 
ST86-319 
ST86-320 
ST86-321 
5786-322 
ST86-323 
ST8fr-324 
ST86-325 
ST86-326 
5T86-327 
ST86-328 
5T8e-329 
5T86-330 
ST86-331 
ST86-332 
ST86-333 
ST8e-334 
STS6-335 
ST8e-336 
STBe-341 
5780-342 
ST88-344 
ST8e-34S 
5T86-346 
5T86-347 
5X86-348 
5786-348 
ST86-350 
5T86-351 
5T8&-352 


Tranaceminanlal  G«  np«  Una  Cop.. 
TcafWooMnanM  Gw  PI0*  Una  Coip. 
TtanaooMnanW  Gw  PiiM  Una  Cotp- 
TranKOMInanlil  Gat  Plpa  Una  Corp.. 
TranacoolnanW  Qaa  Ptpa  Una  Covp .. 
TtanaoonMnanmOaa  Plpa  Una  Cap  „ 
TranaconMnanlil  Gat  Pipa  Una  Corp  _ 
TranaooiMnanM  Gaa  P(pa  Una  Corp.. 
TranaoontinanM  Gaa  Pipa  Una  Corp  _ 
Tranacontinanlal  Ga«  Pipa  Una  Corp .. 
TranaconHnantal  Gn  Pipa  Una  Corp .. 
TrannonlnanM  Gaa  Pipa  Una  Corp. 
Tranacontinanlal  Qa*  Pipa  Una  Carp„ 
TranaconHnamil  Qaa  Pipa  Una  Corp.. 
TranacorMnanlil  Gaa  Rpa  Una  Corp.. 
Tranaconllnamal  Qaa  Pifia  Una  Corp„ 
TranaconMnantal  Gaa  Pliia  Una  Corp .. 
TianaoonknanM  Qw  Plpa  Una  Corp.. 
TranaoonHnanM  Oat  Plpa  Una  Corp - 
TianaconUnanW  Qaa  Plpa  Una  Corp.. 
TranaoonKnanW  Gaa  PIlM  Una  Corp.. 

Soulham  NMmwt  Gat  Co 

Souttiam  Nakm  Qaa  Co 

KankickyWaai  Virginia  Qat  Co.. 


Cotna  o(  Pubic  Worka.  Graar.  SC 

a«y  01  Nngt  MowUain 

Comm.  ct  Public  Wtorka.  Laurana,  SC- 
CNyotLaringlon.. 


CaMtnaOaa  SanMa.. 


Pladmoni  NakvK  Qat  Co.  Inc. 
CMyolSMby.. 


SouttwatMm  Virginia  Gaa  Co .. 
Qtyof  Union.. 


Unilwl  CMaa  Gaa  Co.. 
Brooklyn  Union  Gaa  Co.. 


ConaoUalad  E<Ston  Co.  ol  NV.  tnc- 

DekTMOw  Powar  A  UgM  Co 

Fpadarlek  Qat  Co 

Ijong  Itland  UgMng  Co .. 


I^anrm^anla  Qat  A  Waltr  Oo„ 
PtiiladalpMa  BacMc  Co 


Midwtalom  Gat  TranamMon  Co 

TranacorMinarrtal  Gaa  Plpa  Una  Corp.. 
Transoominamal  Gas  Plpa  Una  Corp.. 
ANRPIpalnaCo.. 


PMadtlphia  Gaa  Works.. 

Pubic  Sarvtoa  BacMc  *  Gaa  Co.. 

South  Jaraay  Gat  Co  _ 

UGI  Coip 

Sout)  Caraina  Piptina  Ooip 

cnaltarnoga  QaaCo.— _— _ 
Cokmbia  Gat  ol  ONo- 
BalGlaaaCQip.. 


Akxn  Powdart  and  Ctiamicals- 
flaichtaldt  Chamictlt.  Inc......... 

Co 


Midaaalam  Gaa  Trantmatian  Co- 
Cokanbia  Gas  Transmission  Corp .. 
CokjmUa  dim  TrananHaaton  Co.-... 
Cokanbii  GuH  Tfinimitilofi  Co 


Northam  Wnoia  Gat  Co- 

Ths  Inland  Qas  Co ..._ 

CatotaxCorp- 


Columbia  Gas  Tranamiaalon  Corp 

Columbia  GuN  Tranamiaakin  Co 

Cokanbia  Qas  Tranamitaion  Corp„ 
Cokjmbta  Gas  Transmission  Corp.. 
Midwaalnrn  Gas  Transmisskyi  Co.. 
MMwastam  Gas  Transmission  Co- 

Texas  Gas  Transmission  Corp 

ANR  Pipehna  Co 

Co 


Gonaoidalad  Aluminum  Co.. 


Mt  Savaga  Retractorlea—... 
Eastern  Stainlflss  Steal  Oo... 
Easlam  Stainlast  Steal  Co.. 
Conaoiidatad  Akjmnum  Co... 
Stapan  Co.. 


ANR  Pnaina  Co-._ — 

Northam  Natural  Qas  Co.. 
Northam  Natural  Gas  Co- 


Norltwm  Gas  Co.. 
QuaksrOataCo-. 
Northern  Illinois  Gas  Co... 
Mfctiigan  Gas  Utilities  Co.. 
Stapan  Co.. 


Northam  Natwal  Gas  Co- 


Norttwm  Natural  Gas  Co . 

Cohimbia  Gi«  Tranamiaakin  Co.. 
e  Paao  Natural  Gas  Co 


Plaina  CooparalMa  CM  MM,  Inc- 

Taxas  Instnjmanta- — 

Taxaa  Tach  IMvaraity 

Frtto  Lay.  Inc.- 


El  Paso  Natural  Qas  Co 

Mountain  Fuel  Resources.  Inc 

tMaaalam  Gas  Timnamation  Co.. 

The  Inland  Gas  Co..  Inc 

Soulham  Natural  Qas  Go 

Soulham  Naknl  Qat  Co, 

Soulham  Natural  Gat  Co 


Great  Lakaa  Sugar  Co- 

Arizona  fHMc  Sarvtea  Co-. 

El  Paao  Electric  Co 

J.R.  Slmplot  Co  II 


Intartaka,  Inc.. 
InduatrM  Qat  Corp- 
Qaorgia  Kraft  Co - 


Southem  Natural  Gat  Co. — 

Southern  Natural  Qat  Co 

Ttrwatatt  Qaa  Pipaina  Co- 


GUI  Statat  Paper  Corp- 
Oalla  Brick  t  THa  Co.— 

AHiad  Corp..-. 

NonI  Kaokn  Co 


MkAwaatam  Gaa  Trantmistkxi  Co- 
Panhandto  Ctilai'i'i  Pipe  Une  Co— 
Panhandto  Eaatam  Pvia  Una  Co— 

Trunkbne  Gas  Co 


Permsytvama  Qas  ft  tWalar  Oo..- 

CalarpHar  Tractor  Ck> 

National  Starch  A  Charncal  Co - 


Algonquin  Gas  Tranamiation  Co. 

Algonquki  Qaa  Trananaatton  Co 

Algonquin  Qaa  Transmission  Co 

Gaa  Traraport,  Inc - 

Qaa  Tianainrt  kic 

Algonquin  Gas  Tranamiation  Co 

Algortquin  Qas  Transmisskm  Co 

Aigor<quin  Gas  Transmistton  Co 


Anchor  Glass  Corrtair«er  Corp .. 

Cokinos  Natural  Qm  Co 

Prov«lerK»  Gaa  Co 

Commonwealth  Gas  Cc 

Fall  nkiar  Gaa  Co .... 
Anchor  Hocking  Corp  — .  i 

Anchor  Hocking  Corp 

Connectteut  Natural  Gat  Corp 
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Algonquin  Gas  Transmnakxi  Co.. 


Central  Hudson  Gas  A  Electric  Corp 
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PGP  Pipeline  tied  s  Petition  for  Rats  Approval  for  tioth  ST85-289  and  ST85-89B  subsequent  to  their  inNW  laporta  tor  theee  transactions.  The  rale  petition  ia  nolnad 
Interested  psrties  the  appropnala  150-day  oommani  period. 


at  thia  lima  to  give 


ST85-289 
ST85-886 


PGPPIpakia.. 
PGPPvaina- 


Waahmglon  Gas  Ught  Co- 


.  Miiiitaippi  Rhiar  Tranamitaion  Co . 
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10-30-65 
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21.TS 
2Z.7S 


Notice  o<  frantactkms  does  not  constitute  a  datermiratxx)  ttiat  flings  comply  with  Commisskx)  Regulatkjns  in  accordance  wHh  Order  No.  436 
'  Commenis.  SO  FR  42372.  10/18/85. 


Rule  and  Noaoa  namaaai'ii) 

"''  The  Intrastate  p^wiine  has  sought  Convneson  approval  ot  its  transportation  rata  purauani  to  f  2B4.123(bX2)  of  the  Commissan's  Regulations  (18  CFn  264.123(b)(3>.  Such  cMaa  mm 
deamad  Wr  and  aquMbta  i  the  Convnaann  doaa  not  take  actwn  by  the  data  indKated. 

[FR  Doc.  85-30236  Filed  12-20-85;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Sutmiitted  to  Office  of 
Management  and  Budget  for  Review 

December  13. 1965. 

The  Federal  Conununications 
Commission  has  submitted  the  following 
infonnation  collection  requirements  to 
OMB  for  reivew  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  95-111. 

Copies  of  the  submissions  are 
available  for  Jerry  Cowden,  Federal 
Comniunications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  infonnation  collections  should 
contact  David  Reed,  Office  of 
Management  and  Budget,  Room  3235 
NEOa  Washington.  DC  20503,  (202)  395-v 
7231. 

OMB  Number:  3060-0277 
Title:  Section  81.223,  Station  Documents 
Action:  Extension 
Respondents:  Public  coast  radio  stations 

(Maritime  Service)  using  telegraphy 
Estimated  Annual  Burden:  10 

Recordkeepers;  80  Hours 
OMB  Number  3060-0297 
Title:  Section  81.352.  Cooperative  use  of 

facilities 
Action:  Extension 
Respondents:  Limited  coast  radio 

stations  and  marine-utility  radio 

stations  (Maritime  Service) 
Estimated  Annual  Burden:  100 

Recordkeepers;  1,600  Hours 
OMB  Number  3060-0317 
Title:  Section  81.36(d).  Modification  of 

license 
Action:  Extension 
Respondents:  Licensees  of  radio  stations 

on  land  in  the  maritime  services  and 

Alaska  fixed  service 
Estimated  Armual  Burden:  50  Responses; 

50  Hours 
Federal  Communications  Commission. 
William  J.  Tricarico. 
Secretary. 
|FR  Doc.  85-30199  Filed  12-20-85;  8:45  am] 

MUJNO  COOe  (712-01-11 


(MM  Docket  Na  85-367;  FH«  No.  BPCT- 
SS0627KI«taL] 

Ashford  Communications  et  al.; 
Hearfrig  Designation  Order 

In  re  applications  of:  Mary  AShford  d./b./ 
a. 

Ashford  Communications. MM  DOCKET  NO. 

8S-367;  File  No. 
BPCT-850627K1. 


Sonshine  Family  TV.  Inc 

Thomas  H.  MoRit,  Sr..  et 
al.  d.b.a.  Bethlehem 
Broadcasting. 

Leo  Jones  d.b.a.  Haughton 
Television. 

William  Saunders  d.b.a. 
Lehigh  Valley  Broadcast- 
ing and  Conununications. 

Williajn  J.  Kimbel 


File  No.  BPCT- 
850ei2KG. 

File  No.  BPCT- 
85061 4KH. 

File  Na  BPCT- 

ssomsKF. 

File  No.  BPCT- 
SSOeiSKG. 

Rle  No.  BCPT- 

afioeisKR 


For  Construction  Permit  Bethlehem. 
I^ennsyivania. 

Adopted:  November  27, 1985. 

Released:  December  16, 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
apphcations  for  a  new  commercial 
television  station  to  operate  on  Channel 
60,  Bethlehem,  Pennsylvania;  a  petition 
to  deny  the  application  of  Ashford 
Communications  filed  by  Marantha 
Broascasting,  licensee  of  Stations 
WFMZ— FM  and  WFMZ— TV, 
Allentown,  Pennsylvania;  a  petition  to 
deny  the  application  of  Bethlehem 
Broadcasting  filed  by  Haughton 
Television;  petitions  to  deny  the 
applications  of  Sonshine  Family  TV, 
Inc.,  Haughton  Television,  Lehigh  Valley 
Broadcasting  and  Commimications 
(Lehigh],  and  William  J.  Kimble  filed  by 
Bethlehem  Broadcasting;  '  and  a  late- 
filed  amendment  submitted  by  Lehigh.  * 

2.  Ashford  Communications  proposes 
to  moimt  its  antenna  on  the  tower 
owned  by  Marantha  Broadcasting 
Company  (Marantha),  licensee  of 
Stations  WFMZ— TV  and  WFMZ— FM, 
Allentown,  Pennsyvlania.  On  July  12, 
1985,  Marantha  filed  a  letter  stating  that 
Ashford  Communications  (Ashford), 
was  not  authorized  to  specify  the 
WFMZ  tower  as  its  proposed 
transmitter  site.  The  letter  further  states 
that  Marantha  told  Ashford 
Communications'  consultant  that  there 
was  no  room  on  the  tower  for  an 
additional  antenna.  On  August  15. 1985, 
Marantha  filed  a  petition  to  deny 

I 

'  Haughton  Television's  petition  and  Bethlehem 
Broadcasting's  petitions  are,  in  essence,  pre- 
designation  petitions  to  specify  issues.  Since  such 
petitions  are  no  longer  permitted,  the  petitions  will 
each  be  dismissed.  Revised  Pivceduna  for 
Processing  of  Contested  Broadcasting  Applications, 
72  FtX  2d  202  (1979). 

'Lehigh  filed  a  petition  for  leave  to  amend 
accompanied  by  the  amendment  on  November  4, 
1985.  after  the  "B"  cut-off  date  (September  30. 1985). 
The  amendment  corrects  minor  errors  and  provides 
additional  supporting  infonnation.  Good  cause 
exists  for  granting  the  petiUon  and  accepting  the 
amendment.  However,  no  comparative  advantage 
will  accure  because  of  our  action  herein. 


Ashford  Communications'  application 
based  on  the  fact  that  Ashford 
misrepresented  the  availability  of  its 
proposed  site.  In  response  to  the 
petition,  Ashford  states  that  the  site 
specified  in  its  application  is  not  owned 
or  controlled  by  Marantha  but  by 
Franklin  Broadcasting.  Ashford  states 
that  it  erroneously  specified  the 
geographical  coordiantes  of  the  WFM 
tower  and  that  it  was  amending  its 
application  to  correct  the  coordinates. 
Ashford  has  not  amended  its 
applicationas  of  this  date.  We  note,  in 
reviewing  the  applications  in  this 
proceeding,  that  there  is  a  site  owned  by 
Franklin  Broadcasting  near  the 
Marantha  site.  Several  of  the  other 
applicants  have  also  specified  the 
Franklin  site.  We  decline,  therefore,  to 
specify  a  site  availability  or 
misrepresentation  issue  against  Ashford 
on  the  basis  of  the  information  now 
before  us.  However,  Ashford  will  be 
required  to  submit  corrected  coordinates 
for  its  site  as  well  as  a  certification  as  to 
the  current  availability  of  its  site  in  the 
form  required  by  the  Commisison.* 
Ashford  wil  be  given  20  days  after  the 
release  of  this  Order  to  submit  the 
required  information. 

3.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  each  of  the  applicants, 
except  William  J.  Kimbel,  would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  an  issue  regarding  this 
matter  will  be  specified. 

4.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
each  applicant  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  which  would  be 
served  by  each.  Consequently,  the  areas 
and  populations  which  would  be  within 
the  predicted  64  dBu  (Grade  B)  contour, 
together  with  the  availability  of  other 
television  service  of  Grade  B  or  greater 
intensity,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  ofdetermining  whether  a 
comprative  preference  should  accure  to 
any  of  the  applicants. 

5.  Section  V-C,  item  10(e],  FCC  Form 
301,  requires  an  applicant  to  submit 
figures  for  the  area  and  population 
within  its  predicted  Grade  B  contour. 
Haughton  Television  has  not  submitted 
this  information.  Accordingly,  Haughton 
Television  will  be  required  to  submit  an 


'On  June  28, 1985,  the  Commisison  issued  a 
Public  Notice  (Mimeo  No.  5421)  requiring  all 
applicants  for  new  broadcast  stations  to  certify  thai 
they  have  obtained  reasonable  assurance  that  their 
specified  transmitter  sites  will  be  available  to  them. 
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amendment  which  speciRes  the  area 
and  population  within  its  predicted 
Grade  B  contour,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

6.  Each  of  the  applicants,  except 
Bethlehem  Broadcasting,  proposes  to 
operate  from  a  site  located  within  250 
miles  of  the  Canadian  border  with 
maximum  visual  effective  radiated 
power  (ERP}  of  more  than  1000 
kilowatts.  The  proposals  pose  no 
interference  threat  to  United  States 
television  stations;  however,  they 
contravene  an  agreement  between  the 
United  States  and  Canada  which  limits 
the  maximum  visual  ERP  of  United 
States  television  stations  located  within 
250  miles  of  Canada  to  1000  kilowatts. 
Agreement  Effectuated  by  Exchange  of 
Notes.  T.I.A.S.  2594  (1952).  Accordingly, 
in  the  event  of  a  grant  of  any  of  the 
applications,  except  Bethlehem 
Broadcasting's  application,  the 
construction  permit  shall  be 
appropriately  conditioned. 

7.  Section  73.685(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  patterns,  oriented  so  that 
0*  corresponds  to  True  North  and 
tabulated  at  least  every  10*  plus  any 
minima  or  maxima.  William  J.  Kimble 
has  not  supplied  this  data.  Accordingly, 
Mr.  Kimble  will  be  required  to  submit  an 
amendment  with  the  appropriate 
information,  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Television  Branch,  and  the 
Chief,  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

8.  The  scale  of  miles  on  the  contour 
map  submitted  as  Exhibit  E-3,  by 
William  J.  Kimble,  is  inaccurate. 
Accordingly,  Mr.  Kimble  will  be 
required  to  submit  a  corrective 
amendment  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

9.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

10.  Accordingly,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 


Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to  each 
of  the  applicants,  except  William  J. 
Kimble,  whether  there  is  a  reasonable 
possibility  that  the  tower  height  and 
location  proposed  by  each  would 
constitute  a  hazard  to  air  navigation. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

11.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

12.  It  is  further  ordered,  that  the 
petition  to  deny  filed  by  Marantha 
Broadcasting  is  granted  to  extent 
indicated  and  denied  in  all  other 
respects. 

13.  It  is  further  ordered,  that  the 
petitions  to  deny  filed  by  Haughton 
Television  and  Bethlehem  Broadcasting 
are  dismissed. 

14.  It  is  further  order,  that  Lehigh 
Valley  Broadcasting  and 
Communications'  November  4, 1985, 
petition  for  leave  to  amend  is  granted 
and  the  accompanying  amendment  is 
accepted. 

15.  It  is  further  ordered,  that  Haughton 
Television  shall  submit  an  amendment 
which  specifies  the  area  and  population 
within  its  predicted  Grade  B  contour,  to 
the  presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

16.  It  is  further  ordered,  that,  in  the 
event  that  Ashford  Communications  is 
the  successful  appUcant  in  this 
proceeding,  the  construction  permit  shall 
be  conditioned  as  follows:  Subject  to  the 
condition  that  operation  with  effective 
radiated  power  in  excess  of  1000  kW 
after  November  1, 1987  is  subject  to  a 
further  extension  of  consent  by  Canada. 

17.  It  is  further  ordered,  that  Ashford 
Communications  shall  submit  the 
information  required  by  paragraph  2 
herein,  to  the  presiding  Administrative 
Law  Judge,  within  20  days  after  this 
Order  is  released. 

18.  It  is  further  ordered,  that,  in  the 
event  that  Sonshine  Family  TV,  Inc., 
Haughton  Television,  Lehigh  Valley 
Broadcasting  and  Communications,  or 
William  J.  Kimble  is  the  successful 
applicant  in  this  proceeding,  the 
construction  permit  shall  be  conditioned 
as  follows:  Subject  to  the  condition  that 
operation  with  effective  radiated  power 
in  excess  of  1000  kW  is  subject  to  the 
consent  of  Canada.  . 


19.  It  is  further  ordered,  that  William  ). 
Kimble  shall  submit  an  amendment 
providing  the  information  required  by 

S  73.685(f)  of  the  Commission's  Rules,  to 
the  presiding  Administrative  Law  Judge 
and  copies  to  the  Chief,  Television 
Branch,  and  the  Chief,  Hearing  Branch. 
Mass  Media  Bureau,  within  20  days 
after  this  Order  is  released. 

20.  It  is  further  ordered,  that  William  J. 
Kimble  shall  submit  an  amendment 
which  includes  a  contour  map  with  an 
accurate  scale  of  miles,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

21.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  virith  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  pi«sent  evidence  on  the  issues 
specified  in  this  Order. 

22.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  {  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy  J.  Stewart. 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-30191  Filed  12-20-85:  8:45  am] 

MLUNO  CODE  (TIS-OI-H 


[MM  Docket  No.  SS-365,  FMe  No.  BPCT- 
85062SKH  ct  al.] 

Ashley  Broadcasting  et  aL;  Hearing 
Designation  Order 

In  re  applications  of: 

Ramona       Ashley       d.b.a.    MM  Docket  No.  85- 
ASHLEY     BROADCAST-        365:  File  No. 
INC.  BPCT-850625KR 

Etex  Telemedia File  No.  BPCT- 

850812KI. 

Channel     54     Broadcasting    File  No.  BPCT- 
Co.  850ei5KI. 


For  Construction  Permit  Longview.  Texas. 
Adopted:  November  27, 1985. 
Released:  December  16, 1985. 
By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
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applications  of  Ramona  Ashley  db.a. 
Ashley  Broadcasting  (Ashley).  Etex 
Telemedia  (Etex).  and  Channel  54 
Broadcasting  Co.  (CBC)  for  authority  to 
construct  a  new  commercial  television 
station  on  Channel  54.  Longview,  Texas, 
and  an  informal  objection  filed  by  the 
AssodatioD  of  Maximum  Service 
Telecasters,  Inc. 

2.  On  September  sa  1985.  the 
Association  of  Maximum  Service 
Telecasters,  Inc.  filed  an  informal 
ob|ection  against  each  of  the 
applications  on  the  ground  that  each 
would  be  short-spaced  to  Station 
KLMG-TV,  Channel  51.  Longview. 
Texas.  Section  73.610  of  the 
Commission's  Rules  requires  a  minimum 
separation  of  20  miles  between  a  station 
operating  on  Channel  54  and  one 
operating  on  Chaimel  51.  Ashley's 
proposed  site  would  be  short-spaced  to 
KLMG-TV.  Chaimel  51.  by  10  miles, 
Etex's  proposed  site  would  be  11  miles 
short-spaced  and  CBC's  site  would  be  6 
miles  short-spaced.  Accordingly,  issues 
will  be  specified  to  determine  whether 
circumstances  exist  warranting  a'waiver 
of  the  rale. 

3.  Section  Q,  item  3(a).  FCC  Form  301, 
inquires  whether  the  applicant  is  in 
compliance  with  die  provisions  of 
section  310  of  the  Communications  Act 
of  1934.  as  amended,  relating  to  interests 
of  aliens  and  foreign  governments. 
Ashley's  response  indicates  that  she 
may  not  be  in  compliance  with  section 
310  of  the  Act  Ashley  will  be  required 
to  submit  clarification  of  her  response  to 
the  presiding  Administrative  Law  Judge 
within  20  days  after  this  Order  is 
released. 

4.  CBC  indicated  that  it  is  limited 
partnership.  The  applicant  has  identified 
the  general  partner  however,  none  of 
the  limited  partners  have  been 
disclosed.  Section  73.3514(a)  of  the 
Commission's  Rules  requires  an 
applicant  to  provide  all  information 
called  for  by  FCC  forms,  unless  the 
information  is  inapplicable.  However,  in 
Attribution  of  Ownership  Interests,  97 
FCC  2d  997  (1984),  recon.  granted  in 
part.  FCC  85-252,  released  June  24. 1965, 
the  Commission  stated  that,  henceforth, 
limited  partnership  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partners  will  "not  be  involved  in  any 
material  respect  in  the  management  or 
operation  of'  the  proposed  station,  97 
FCC  2d  at  1023.  The  Commission 
defined  the  degree  of  noninvolvement  in 
paragrai^  48-50  of  the  June  24  decision 
on  recfmsideration.  Further,  the 
Commission  directed  that  Form  301, 
among  others,  be  amended  to  conform  to 


the  new  attribution  standards,  97  FCC 
2d  at  1034.  Although  changes  in  the  form 
have  not  yet  been  made,  there  is  now  no 
need  to  provide  infcmnation  as  to  the 
limited  partners  if  CBC  can  submit  the 
necessary  certification  and  showing  that 
its  limited  partnership  interests  will  be 
sold  only  to  individuals  or  entities  that 
are  sufficiently  insulated.  If  the 
certification  or  showing  is  not 
appropriate,  of  course,  the  necessary 
informaticm  as  to  them  would  have  to  be 
filed  as  an  amendment.  Further,  the 
Commission  retained  the  cross-interest 
policy  as  to  other  attributable  media 
interests  in  the  same  area.  Id.  at  1030. 
Accordingly.  CBC  will  be  required  either 
to  state  that  its  limited  partners  have  or 
will  have  no  other  media  interests 
subject  to  the  cross  interest  policy  or 
identify  the  limited  partners  with  such 
interests,  identify  the  other  local  media 
and  state  the  nature  and  extent  of  the 
ownership  interest 

5.  Section  V-^,  item  10,  FCC  Form  301, 
requires  that  an  applicant  submit  figures 
for  the  area  and  population  within  its 
predicted  Grade  B  contour.  CBC  did  not 
specify  the  population  within  its  Grade 
B  contour.  Accordingly,  CBC  will  be 
required  to  submit  an  amendment 
showing  the  required  information, 
within  20  days  after  this  Order  is 
released,  to  the  presiding  Administrative 
Law  Judge. 

B.  No  determination  has  been  made 
that  the  tower  height  and  location 
proposed  each  by  Ashley  and  CBC 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  appropriate 
issue  will  be  specified. 

7.  On  June  26, 1985,  the  Commission 
issued  a  Public  Notice  (Mimeo  No.  5421) 
requiring  all  appUcants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  will 
be  available  to  them.  Ashley  has  not 
submitted  such  a  certification. 
Acc(Hdingly,  Ashley  will  be  given  20 
days  from  the  date  of  release  of  this 
Order  to  file  such  a  certification,  in  the 
form  required  by  the  Commission,  with 
the  presiding  Administrative  Law  Judge. 
If  the  applicant  cannot  make  the 
certification,  she  shall  so  advise  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

8.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  applications  are 
mutually  exclusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 


proceeding  on  the  issues  specified 
below. 

9.  Accordin^y,  it  is  ordered,  that 
pursuant  to  section  309(e)  of  the 
CommunicatioRS  Act  of  1934,  as 
cunended,  the  applicati'ons  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  whether  the 
applications  of  Ashley  Broadcasting, 
Etex  Telemedia,  and  Channel  54 
Broadcasting  Co.,  are  consistent  with 
the  minimum  mileage  separation 
requirements  of  S  73.610  of  the 
Commission's  Rules  and,  if  not  whether 
circumstances  exist  which  would 
warrant  a  waiver. 

2.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  each  by 
Ashley  Broadcasting  and  Channel  54 
Broadcasting  Co.  would  each  constitute 
a  hazard  to  air  navigation. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which,  if  any,  of  the 
applications  should  be  granted. 

10.  It  is  further  ordered.  That  the 
Association  of  Maximum  Service 
Telecasters,  Inc.  is  made  a  party 
respondent  to  this  proceeding,  with 
respect  to  issue  1. 

11.  It  is  further  ordered,  That  the      ^  • 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding,  with  respect  to  issue  2. 

12.  It  is  further  ordered.  That  Ramona 
Ashley  d/b/a  Ashley  Broadcasting  shall 
submit  a  statement  clarifying  her 
response  to  Section  n,  item  3(a),  FCC 
Form  301,  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

13.  It  is  further  ordered,  that  Ramona 
Ashley  d/b/a  Ashley  Broadcasting 
shall,  within  20  days  of  after  the  release 
of  this  Order,  file  with  the  presiding 
Administrative  Law  Judge,  a  site 
availability  certification,  in  the  form 
required  by  the  Commission,  or  advise 
the  Administrative  Law  Judge  that  the 
certification  cannot  be  made,  as  may  be 
appropriate. 

14.  It  is  further  ordered,  that  Channel 
54  Broadcasting  Co.  shall  submit  the 
certification,  statement  and/or 
information  required  by  paragraph  4, 
supra,  to  the  presiding  Administrative 
Law  Judge,  within  20  days  after  this 
Order  is  released. 

15.  It  is  further  ordered,  that  Qiannd 
54  Broadcasting  Co.  shall  submit  an 
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amendment  providing  the  information 
required  by  Section  V-C.  item  10,  FCC 
Form  301.  to  the  presiding 
Administrative  Law  Judge  within  20 
days  after  this  Order  is  released. 

16.  It  is  further  ordered,  that  to  avail 
thcTn^elves  of  the  opportunity  to  be 
heard;  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

17.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
5  73.3594(g)  of  the  Rules. 

Federal  Conununications  Commission. 

Roy  ].  Stewart, 

Chief.  Video  Sen-ices  Division,  Mass  Media 

Bureau. 

(FR  Doc.  85-30195  Filed  12-20-85:  8:45  am] 
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(MM  Docket  No.  85-363.  Fite  No.  BPCT- 
841221KZ  et  aL] 

C.R.  Pasquier  Associates  of  Bellevue. 
Inc.  et  al.;  Hearing  Designation  Order 

In  re  Applications  of  MM  Docket  No.  85- 
363: 

File  No, 

C.R.    Pasquier   Associates    BPCT-641221KZ 
of  Bellevue,  Inc. 

Bellevue  Telecasters,  Ltd BPCT-850215K1 

Bellevue  Broadcasting    BPCT-850215KR 

I        Company.  Ltd. 

I     Lezlie  Lee,  d/b/a  Rainier    BPCT-«50215KS 
Broadcasting  Company. 

For  Construction  Permit.  Bellevue. 
Washington. 
Adopted:  November  25. 1985. 
Released:  December  17, 1985. 
By  the  Chief.  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 

)     to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  authority  to  construct  a 
new  commercial  television  station  on 
Channel  51,  Bellevue,  Washington. 

2.  An  applicant  seeking  authority  to 
construct  a  commercial  television 
station  is  required  to  afford  equal 
employment  opportunity  to  all  qualified 
persons.  See  S  73.2080  of  the 


Commission's  Rules  and  Section  VI, 
FCC  Form  301.  Pursuant  to  this 
requirement,  an  applicant  who  proposes 
to  employ  five  or  more  full-time  station 
employees  must  establish  a  program  of 
practices  to  assure  equal  employment 
opportunities.  Although  Bellevue 
Telecasters  intends  to  employ  at  least 
five  full-time  employees,  it  has  failed  to 
submit  an  equal  employment 
opportunity  proposal.  "Therefore,  we 
cannot  conclude  that  Bellevue 
Telecasters  has  complied  with  {  73.2080. 
Accordingly,  Bellevue  Telecasters  will 
be  required  to  submit  its  complete  EEO 
proposal  to  the  presiding  Administrative 
Law  Judge  within  20  days  after  this 
Order  is  released. 

3.  Bellevue  Telecasters  has  not 
certified  its  financial  qualifications.' 
Although  the  financial  standards  are 
unchanged,  the  Commission  requires 
only  certification  as  to  financial 
qualifications.  Accordingly,  the 
applicant  will  be  given  20  days  from  the 
date  of  release  of  this  Order  to  review 
its  financial  proposal  in  light  of 
Commission  requirements,  to  make  any 
changes  that  may  be  necessary,  and  if 
appropriate,  to  submit  a  certification  to 
the  Administrative  Law  Judge  in  the 
manner  called  for  in  Section  III,  Form 

,301,  as  to  its  financial  qualifications.  If 
the  applicant  cannot  make  the  required 
certification,  it  shall  so  advise  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

4.  In  Section  V-C,  FCC  Form  301, 
Bellevue  Telecasters  specifies  a 
maximum  visual  effective  radiated 
power  of  5000  kW  and  an  antenna 
height  above  average  terrain  of  2071 
feet.  This  combination  of  power  and 
height  exceeds  the  maximum  permitted 
by  §  73.614  of  the  Commission's  Rules. 
Accordingly,  Bellevue  Telecasters  must 
submit  a  corrective  amendment  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released.' 


'  On  October  15, 1985.  PaBquier,  one  of  the 
com|>ettng  appUcanti  in  this  proceeding,  filed  a 
letter  urging  return,  a»  unacceptable  for  filing,  of  the 
applications  of  Bellevue  Telecasters  and  Rainier 
Broadcasting.  Pasquier  raises  financial 
qualificaHons  and  short-spacing  questions  with 
respect  to  Bellevue  Telecasters  and  a  short-spacing 
question  with  respect  to  Rainier.  Since  none  of  these 
questions  relate  to  acceptability  for  filing,  the 
Pasquier  letter  is,  in  effect,  a  petition  to  specify 
issues.  As  such,  it  will  be  dismissed  because  such 
petitions  are  no  longer  permitted. 

'Reduction  of  height  or  power  may  require  the 
submission  of  new  engineering  data  such  as  new 
contour  maps,  new  vertical  tower  sketch,  and 
changed  area  and  population  figures.  If  so,  this 
information  must  be  submitted  as  part  of  the 
required  amendment. 


5.  Each  of  the  applicants  proposes  to 
operate  from  a  site  located  writhin  250 
niiles  of  the  Canadian  border  with 
maximum  visual  effective  radiated 
power  (ERP)  of  more  than  1000 
kilowatts.  TTie  proposals  pose  no 
interference  threat  to  United  States 
television  stations;  however,  they 
contravene  an  agreement  between  the 
United  States  and  Canada  which  limits 
the  maximum  visual  ERP  of  United 
States  television  stations  located  within 
250  miles  of  Canada  to  1000  kilowatts. 
Agreement  Effectuated  by  Exchange  of. 
Notes.  T.IA.S.  2594  (1952).  In  the  event 
of  a  grant  of  the  applications  of  Bellevue 
Telecasters.  Pasquier  or  Rainier,  the 
construction  permit  will  contain  a 
condition  precluding  station  operation 
with  maximum  visual  ERP  in  excess  of 
1000  kilowatts,  absent  Canadian 
consent.  In  the  event  of  a  grant  of  the 
Bellevue  Broadcasting  application,  the 
construction  permit  will  contain  a 
condition  precluding  station  operation 
with  maximum  visual  ERP  of  1000 
kilowatts  after  June  1, 1987,  subject  to  a 
further  extension  of  consent  by  Canada. 
South  Bend  Tribune.  8  RR  2d  416  (1966). 

6.  The  Canadian  Government  has 
informed  the  Commission  that  it  obiects 
to  the  amended  proposals  of  Bellevue 
Telecasters,  Rainier,  and  Pasquier 
because  none  of  these  proposals  would 
provide  adequate  protection  against 
interference  to  any  Canadian  television 
station  which  might  be  authorized  to 
operate  on  Channel  51  in  Kelowna, 
British  Columbia.  Canada  requests  that 
Bellevue  Telecasters  be  required  to 
reduce  its  proposed  power  toward 
Kelowna  by  at  least  5.1  dB.  Canada  also 
states  that  Pasquier's  proposal  would  be 
accepted  at  an  ERP  of  1580  kilowatts  at 
31  degrees  True  (toward  Kelowna).  With 
respect  to  the  Rainier  application, 
Canada  indicates  that  it  would  accept 
an  operation  with  ERP  of  1410  kilowatts 
at  31  degrees  True  (toward  Kelowna)  at 
the  site  and  at  the  antenna  height 
presently  proposed.  The  requests  are  the 
subject  matter  of  an  agreement  between 
the  United  States  and  the  Canadian 
Government.  The  United  States  cannot 
therefore,  waive  these  requirements. 
Accordingly,  the  applications  must  be 
amended,  within  20  days  after  the 
release  of  this  Order,  to  comply  with  the 
Canadian  requests.  See  also  paragraph 
4,  supra. 

7.  Bellevue  Telecasters'  application 
indicates  that  the  applicant  is  a  limited 
partnership.  Section  II,  Item  5(a),  FCC 
Form  301,  requires  that  if  the  applicant 
is  a  partnership,  the  requested 
information  must  be  given  for  each 
general  or  limited  partner.  Bellevue 
Telecasters'  application  identifies  only 
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the  guteral  partner  and  some  of  the 
limited  partners.  An  equity  interest  of  35 
percent  in  the  applicant  will  be  held  by 
limited  partners  to  be  identified  at  a 
later  date.  Section  73.3514(a)  of  the 
Commission's  Rules  requires  an 
applicant  to  provide  all  information 
called  for  by  FCC  forms,  unless  the 
information  is  inapplicable.  However,  in 
Attribution  of  Ownership  Interests,  97 
FCC  2d  997  (1984)  recon.  granted  in  part, 
FCC  85-252,  released  ]une'24, 1985,  the 
Commission  stated  that,  henceforth, 
limited  partner's  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules,  if  the 
applicant  certifies  that  the  limited 
partners  will  not  be  involved  in  any 
material  respect  in  the  business  or 
operation  of  the  station.  97  FCC  2d  at 
1023.  The  applicant  has  certified  that  the 
identified  limited  partners  will  not  be 
involved  in  any  material  respect  in  the 
business  or  operation  of  the  station,  but 
it  has  not  made  a  similar  certification 
with  respect  to  the  unidentified  limited 
partners.  There  is  now  no  need  to 
provide  infonnation  as  to  the  limited 
partners  if  Bellevue  Telecasters  can 
submit  the  necessary  certification  and 
showing  that  the  unsold  limited 
partnership  interests  will  be  sold  only  to 
individuals  or  entities  that  are 
sufficiently  insulated.  If  the  certification 
or  showing  is  not  appropriate,  of  course, 
the  necessary  infonnation  as  to  them 
would  have  to  be  filed  as  an 
amendment.  Further,  the  Commission 
retained  the  cross-interest  policy  as  to 
other  attributable  media  interests  in  the 
same  area.  97  FCC  2d  at  1030. 
Accordingly,  Bellevue  Telecasters,  will 
be  required  either  to  state  that  all 
limited  partners  have  or  will  have  no 
other  media  interests  subject  to  the 
cross-interest  policy  or  identify  the 
limited  partners  with  such  interests, 
identify  the  other  local  media  and  state 
the  nature  and  extent  of  the  ownership 
interest. 

8.  Section  73.6859(f)  of  the 
Commission's  Rules  requires  an 
applicant  proposing  to  use  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  pattern,  oriented  so  that  0* 
corresponds  to  True  North  and 
tabulated  at  least  every  10*  plus  any 
minima  or  maxima.  The  data  supplied 
by  Bellevue  Broadcasting  is  inaccurate 
and  insufficient.  The  directional  antenna 
tabulation  submitted  does  not 
accurately  reflect  the  horizontal  pattern 
for  the  specified  antenna;  i.e.,  the 
relative  field  values  at  each  azimuth  do 
not  agree  with  the  values  indicated  by 
the  pattern  submitted.  The  applicant, 
therefore,  will  be  required  to  recalculate 
its  DA  tabulation  data  and  to  file  a 


corrected  tabulation  as  an  amendment, 
within  20  days  of  the  release  of  this 
Order,  to  the  presiding  Administrative 
Law  Judge  with  a  copy  each  to  the  Chief, 
Television  Branch,  and  the  Chief. 
Hearing  Branch.  Mass  Media  Bureau.  ' 

9.  The  effective  radiated  visual  power, 
antenna  height  above  average  terrain 
and  other  technical  data  submitted  by 
each  applicant  indicate  that  there  would 
be  a  significant  difference  in  the  size  of 
the  area  and  population  which  would  be 
served  by  each.  Consequently,  the  areas 
and  popiilations  which  would  be  within 
the  predicted  64  dBu  (Grade  B)  contour, 
together  with  the  availability  of  other 
television  service  of  Grade  B  or  greater 
intensity,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
any  of  the  appUcants. 

10.  The  Commission  is  not  in  receipt 
of  a  determination  fit)m  the  Federal 
Aviation  Administration  that  the  tower 
height  and  location  proposed  by  each 
applicant  would  not  consUtute  a  hazard 
to  air  navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

11.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  these  appUcations  are 
mutually  excusive,  the  Commission  is 
unable  to  make  the  statutory  finding 
that  their  grant  would  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

12.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Aministrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  with  respect  to  each 
of  the  applicants,  whether  there  is  a 
reasonable  possibiUty  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applicafions  should  be  granted. 

13.  It  is  further  ordered.  That  Bellevue 
Telecasters,  Ltd.  shall  submit  a  complete 
EEO  proposal  to  the  presiding 
Administrative  Law  judge  within  20 
days  after  this  Order  is  released. 


14.  It  is  further  ordered.  That  within  20 
da3fs  after  this  Order  is  released, 
Bellevue  Telecasters,  Ltd.  shall  submit  • 
financial  certification  in  the  form 
required  by  Section  IH,  FCC  Form  301.  or 
advise  the  Acfaninistrative  Law  Judge 
that  the  required  certification  cannot  be 
made,  as  may  be  appropriate. 

15.  It  is  further  ordered,  That  Bellevue 
Telecasters,  Ltd.  shall  submit  an 
amendment  to  show  compUance  with 

§  73.614  of  the  Commission's  rules 
pertaining  to  power  and  height  above 
average  terrain,  to  the  presiding 
Administrative  Law  Judge,  with  20  days 
after  this  Order  ia  released. 

16.  It  is  further  ordered.  That,  Bellevue 
Telecasters,  Ltd.,  Rainier  Broadcasting 
Company,  and  C.R.  Pasquier  Associates 
of  Bellevue.  Inc.,  shall  each  submit  an 
appropriate  amendment  as  required  by 
paragraph  6,  supra,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

17.  It  is  further  ordred,  That,  Bellevue 
Telecasters,  Ltd.  shall  submit  the 
certification,  statement  and/or 
information  required  by  Paragraph  7, 
supra,  to  the  presiding  Administrative 
Law  Judge,  with  20  days  after  this  order 
is  released. 

1&  It  is  further  ordered.  That.  Bellevue 
Broadcasting  Company,  Ltd.  shall 
submit  an  amendment  providing  the 
information  required  by  S  73.885(f)  of  the 
Commission's  Rules,  to  the  presiding 
Administrative  Law  Judge  and  a  copy 
each  to  the  Chief,  Television  Branch, 
and  Chief,  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  of  the  release  of 
this  Order. 

19.  It  is  further  ordered.  That,  in  the 
event  of  a  grant  of  the  application  of 
Bellevue  Broadcasting  Company,  Ltd., 
the  construction  permit  shall  be 
conditioned  as  follows: 

Subject  to  the  condition  that  operation  with 
effective  radiated  visual  power  in  excess  of 
1000  kW  after  June  1. 1987  is  subject  to  a 
further  extension  of  consent  by  Canada. 

20.  It  is  further  ordered,  That  in  the 
event  of  a  grant  of  the  application  of 
C.R.  Pasquier  Associates  of  Bellevue. 
Inc.,  Bellevue  Telecasters,  Ltd.  or 
Rainier  Broadcasting  Company,  the 
construction  permit  shall  be  conditioned 
as  follows: 

Subject  to  the  condition  that  operation  with 
effective  radiated  visual  power  in  excess  of 
1000  kW  is  subject  to  the  consent  of  Canada. 

21.  It  is  further  ordered.  That  the 
petition  to  deny  filed  by  C.R.  Pasquier 
Associates  of  Bellevue,  Inc.  against 
Bellevue  Telecasters,  Ltd.  and  Raineir 
Broadcasting  Company  is  dismissed. 

22.  It  is  further  ordered,  That  the 
Federal  Aviation  Administration  is 
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made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

23.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  appUcants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c}  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  ot 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

24.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2}  of  the  Communications 
Act  of  1934,  as  amended,  and  S  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  rred  by 

i  73.3594(g]  of  the  Rules. 

Federal  Communications  Commission. 
Roy  |.  Stewart, 

Chief,  Video  Services  Division,  hdass  Media 

Bureau. 

[FR  Doc.  85-30192  Filed  12-20-85;  8:46  am] 
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[MM  Docket  No.  8S-364.  FHe  No.  BPCT- 
850229KE  et  aL] 

Classic  Vision,  inc.  et  al.;  Hearing 
Designation  Order 

In  re  Applicaitons  MM  Docket  No.  85-364: 

FUeNo. 

Classic  Vision,  Inc. — BPCT-850529KE 

4-A  Communicationa - BPCT-850725KI 

Lucky  33  TV BPCT-850725KJ 

El  Sol  Broadcasting „ BPCT- 

850725KK 
M.WJ).,  Inc.- BPCT- 

850725KM 
Venture  Broadcasting    BPCT- 

Company '.  850725KN 

For  Construction  Permit  Las  Vegas, 
Nevada. 

Adopted:  November  27, 1985. 

Released:  December  17, 1985. 

By  the  Chief,  Video  Services  Division. 

1.  The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 

.  applications  for  a  new  commercial 
television  station  to  operate  on  Channel 

.  33,  Las  Vegas;  a  late-filed  amendment 

■On  Sopiemlxr  IS.  1885.  I"B  cul-off  dale).  Margo 
Shepard  fitad  a  minor  amenoinnit  to  her  appKcation 
whidi  changad  the  appHcani  froin  a  >ole  propnetonihip  lo 
a  coiporatkn.  Ma.  Sbapaid  owna  61  percenta  of  (he 
corporstioD'i  ttock. 


filed  by  4-A  Communications;*  a  late- 
filed  amendment  filed  by  Margo 
Shepard  (See  footnote  1);  a  petition  to 
dismiss  the  application  of  Margo 
Shepard;  and  related  pleadings.' 

2.  Section  V-C,  item  10(e),  FCC  Form 
301,  requires  an  applicant  to  specify  the 
area  and  population  within  its  Grade  B 
contour.  Lucky  33  TV  has  not  given  us 
this  information.  Additionally,  El  Sol 
Broadcasting  has  not  specified  the 
population  within  its  predicted  Grade  B 
contour.  Accordingly,  Lucky  33  TV  and 
El  Sol  Broadcasting  must  each  provide 
the  information  required  by  item  10(e)  to 
the  presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released.  The  presiding  Administrative 
Law  Judge  will  consider  any  significant 
difference  in  the  areas  and  populations 
served  imder  the  standard  comparative 
issue. 

3.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Lucky  33  TV,  El  Sol 
Broadcasting,  and  M.W.D.,  Inc.  each 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

4.  Section  73.685(f)  of  the 
Commission's  Rule's  requires  an 


'The  deadline  for  filing  amendments  lo  the  above 
captioned-apphcations  was  September  13, 1985  C^" 
cut-off  date).  On  September  28.  4-A 
Communications  filed  an  amendment  to  its 
application  which  brings  its  proposal  into 
compliance  with  {  73.68S(e]  of  the  Commission's 
Rules.  Good  cause  exists  for  accepting  the 
amendment  Accordingly,  the  amendment  will  be 
accepted. 

'As  noted  in  footnote  1,  Venture  Broadcasting 
Company's  application  was  orginally  filed  on  ]uly 
25. 1985,  by  an  individual  applicant  Margo  Shepard. 
On  August  29, 1965  Ms,  Shepard  filed  another 
application  as  an  amendment.  She  explains  that  the 
July  Z5  application  was  not  signed  by  her,  bst 
signed  for  her  at  her  request.  She  also  explains  that 
she  was  unaware  that  the  procedure  was  improper. 
Ms.  Shepar  requests  that  the  application  sigiied  by 
her  be  accepted  nunc  pro  tunc.  On  October  2, 1985, 
4-A  Communications  filed  a  petition  to  dismiss  the 
application  of  Margo  Shepard  on  the  grounds  that 
the  application  was  not  properly  executed  when  it 
was  filed.  The  application  was  "substantially 
complete"  when  it  was  filed.  Furthermore,  the 
amendment  which,  corrects  a  defect  does  not 
constitute  a  "major  change."  Clearly,  all  parties  to 
this  proceeding  had  notice  of  the  application  on  July 
25;  therefore,  none  were  prejudiced.  These 
circumstances  are  governed  by  a  long-standing 
policy  which  dictates  that  the  amendment  and 
signature  be  accepted  nunc  pro  tunc. 
Communications  Gaithenburg,  Inc.,  80  FCC  2d  537 
(1976);  B.J.  Hart  44  FCC  2088  (1960).  Therefore,  the 
amended  application  bearing  the  original  signature 
of  Ms.  Shepard  will  be  accepted  nunc  pro  tunc  and 
the  petition  to  dismiss  will  be  denied.  However, 
"circumstances  surrounding  the  filing  of  this 
application  and  the  applicant's  legal  qualifications 
may  be  appropriate  matters  for  inquiry  in  hearing 
.  .  ."  Communications  Gaithersburg,  Inc..  60  FCC  2d 
at  542.  See.  Jane  A.  Roberts  80  FCC  141  (1960). 
Accordingly,  an  apporpriate  issue  will  be  specified 
to  determine  the  facts  and  drciuistances 
surrounding  the  signing  of  Venture  Broadcasting 
Company's  orignal  application. 


appUcant  proposing  to  lise  a  directional 
antenna  to  include  a  tabulation  of 
relative  field  least  every  10  degrees  plus 
any  minima  or  maxima.  Classic  Vision, 
Inc.  and  4-A  Communications  have  not 
supplied  this  data.  AcccH-dingly,  the 
applicants  will  each  be  required  to 
submit  an  amendment  with  the 
appropriate  information  to  the  presiding 
Administrative  Law  Judge  and  copies  to 
the  Chief,  Television  Branch,  and  the 
Chief,  Hearing  Branch,  Mass  Media 
Bureau,  within  20  days  after  this  Order 
is  released. 

5.  On  June  26, 1985,  the  Commission 
issued  a  Public  Notice  (Mimeo  No.  5421) 
requiring  all  applicants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  wiH 
be  available  to  them.  Classic  Vision,  Ina 
has  not  submitted  such  a  certification. 
Accordingly,  Classic  Vision,  Inc.  will  be 
given  20  days  from  the  release  date  of 
this  Order  to  file  such  a  certification,  in 
the  form  required  by  the  Commission, 
with  the  presiding  Administrative  Law 
Judge.  If  Classic  Vision,  Inc.  cannot 
make  the  certification,  it  shall  so  advise 
the  Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 

6.  M.WJ)..  Inc.  proposes  a  transmitter 
site  that  is  located  1.93  miles  fiY)m  AM 
Station  KENO,  Las  Vegas,  Nevada. 
Accordingly,  any  grant  of  a  construction 
permit  to  M.W  J).,  Inc.  will  be 
conditioned  to  ensure  that  KENO's 
radiation  pattern  will  not  be  adversely 
affected. 

7.  Section  II,  item  8(a)  FCC  Form  301, 
inquires  whether  any  parties  to  the 
application  are  related  to  each  other.  If 
the  answer  to  item  8(a)  is  affirmative,  a 
full  disclosure  concerning  the  persons 
involved,  their  relationship,  the  nature 
and  extent  of  such  interest  or 
connection,  the  numbo'  of  audi 
application,  and  the  location  of  sudi 
station  or  proposed  station  is  to  be 
submitted  as  an  exhibit  to  FCC  Form 
301.  4-A  Communications  answered 
item  8(a)  affirmatively.  However,  no 
explanation  was  included  with  its 
application.  Accordingly,  4-A 
Communications  will  be  required  to 
submit  the  exhibit  as  an  amendment  to 
its  application,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

&  Lucky  33  TV  and  El  Sol 
Broadcasting  have  each  indicated  that  it 
is  a  limited  partnership.  Each  applicant 
has  identified  its  general  partner. 
However,  neither  applicant  has 
identified  its  limited  partners.  Section 
73.3S14(a)  of  the  Commission's  Rules 
requires  an  applicant  to  provide  all 
information  called  for  the  FCC  forms. 
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unless  the  information  is  inapplicable. 
However,  in  Attribution  of  Ownership 
Interests.  97  FCC  2d  997  (1984).  recon. 
granted  in  part.  58  RR  2d  604  (1985).  the 
Commission  stated  that  henceforth 
limited  partnership  interests  were  not 
attributable  for  the  purposes  of  the 
multiple  ownership  rules,  if  the 
applicant  certiHes  that  the  limited 
partners  will  "not  be  involved  in  any 
material  respect  in  the  management  or 
operation  of'  the  proposed  station,  97 
FCC  2d  at  1023.  The  Commission 
defined  the  degree  of  noninvolvement  in 
paragraphs  48-^  of  the  June  24  decision 
on  reconsideration.  Further,  the 
Commission  directed  that  Form  oOl, 
among  others,  be  amended  to  conform  to 
the  new  attribution  standards,  97  FCC 
2d  at  1034.  Although  changes  in  the  form 
have  not  yet  been  made,  there  is  now  no 
need  to  provide  information  as  to  the 
limited  partners  if  each  applicant  can 
submit  the  necessary  certiflcation  tmd 
showing  that  limited  pcirtnership 
interests  will  be  sold  only  to  individuals 
or  entities  that  are  sufiiciently  insulated. 
If  the  certification  or  showing  is  not 
appropriate,  of  course,  the  necessary 
information  as  to  them  would  have  to  be 
filed  as  an  amendment.  Further,  the 
Commission  retained  the  cross-interest 
policy  as  to  other  attributable  media 
interests  in  the  same  area.  Id.  at  1030. 
Accordingly,  Lucky  33  TV  and  El  Sol 
Broadcasting,  will  each  be  required 
either  to  state  that  the  limited  partners 
have  or  will  have  no  other  media 
interests  subject  to  the  cross-interest 
poUcy  or  identify  the  limited  partners 
with  such  interests,  identify  the  other 
local  media  and  state  the  nature  and 
extent  of  the  ownership  interest. 

9.  Linda  C.  Bormici  owns  33  Vb  percent 
of  Independent  Concepts.  Her  husband, 
Anthony  Bonnici,  is  sales  manager  of 
Stations  KENO(AM)  and  KOMP(FM), 
Las  Vegas,  Nevada.  There  is  a 
rebuttable  presumption  that  the  media 
interests  of  spouses  are  attributable  to 
one  another.  Attributio  of  Ownership 
Interests,  supra.  Mr.  Bonnici's 
connection  with  the  stations  may  be 
inconsistent  with  the  Commission's 
cross-interest  Policy.  However. 
Independent  Concepts  has  represented 
to  the  Commission  that  Mr.  Bonnici  will 
resign  from  his  positions  with  Stations 
KENO  and  KOMP(FM),  if  Independent 
Concepts  is  the  successful  appUcant  for 
Channel  33.  Accordingly,  any  grant  of  a 
construction  permit  to  Independent 
Concepts  will  be  appropriately 
conditioned. 

la  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 


mutually  exculsive,  the  Commission  is 
unable  to  make  the  statutory  fmding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  tn  a  consolidated 
proceeding  on  the  issues  specified 
below. 

11.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  apphcations  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to  Lucky 
33  TV,  El  Sol  Broadcasting  and  M.W.D., 
Inc..  whether  there  is  a  reasonable 
possibility  that  the  tower  height  and 
location  proposed  by  each  would 
constitute  a  hazard  to  air  navigation. 

2.  To  determine,  with  respect  to 
Venture  Broadcasting  Company,  all  of 
the  facts  eind  circumstances  surrounding 
the  signing  of  its  original  application 
and,  in  light  of  the  evidence  adduced, 
the  effect,  if  any,  upon  the  applicant's 
basic  or  comparative  qualifications. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

12.  It  is  further  ordered.  That  the 
amendment  filed  by  4-A 
Communications,  on  September  26, 1985, 
is  accepted. 

13.  It  is  further  ordered.  That  the 
petition  to  dismiss  filed  by  4-A 
Communications  is  denied. 

14.  It  is  further  ordered.  That  4-A 
Communications  shall  submit  the 
exhibit  required  by  Section  II.  item  8(a), 
FCC  Form  301,  to  the  presiding 
Administrative  Law  Judge,  within  20 
days  after  this  Order  is  released. 

15.  It  is  further  ordered.  That  the 
amendment  filed  by  Venture 
Broadcasting  Company,  on  August  29. 
1985.  is  accepted  nunc  pro  tunc. 

16.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  Party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

17.  It  is  further  ordered,  That  Licky  33 
TV  shall  submit  an  amendment  which 
specifies  the  area  and  population  within 
its  predicted  Grade  B  contour,  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

18.  It  is  further  ordered.  That  El  Sol 
Broadcasting  shall  submit  an 
amendment  which  specifies  the 


population  within  its  predicted  Grade  B 
contour,  to  the  presiding  Administrative 
Law  judge,  within  20  days,  after  this 
Order  is  released. 

19.  It  is  further  ordered.  That  Lucky  33 
TV  and  El  Sol  Broadcasting  shall  each 
submit  the  certification,  statement  and/ 
or  information  required  by  paragraph  8. 
supra,  to  the  presiding  Administrative 
Law  Judge,  within  20  days  after  this 
Order  is  released. 

20.  It  is  further  ordered.  That  Classic 
Vision,  Inc.  and  4-A  Communications 
shall  each  submit  an  amendment 
providing  the  information  required  by 

§  73.685(f)  of  the  Commission's  Rules,  to 
the  presiding  Administrative  Law  Judge 
and  copies  to  the  Chief,  Television 
Branch,  and  the  Chief,  Hearing  Branch, 
Mass  Media  Bureau,  within  20  days 
after  this  Order  is  released. 

21.  It  is  further  ordered.  That  Classic 
Vision,  Inc.  shall  file  a  site  availability 
certification,  in  the  form  required  by  the 
Commission,  with  the  presiding 
Administrative  Law  Judge  or  advise  the 
Administrative  Law  Judge  that  the 
certification  cannot  be  made,  as  may  be 
appropriate,  within  20  days  after  this 
Order  is  released. 

22.  It  is  further  ordere.  That,  in  the 
event  that  M.W.D.,  Inc.  is  the  successful 
applicant  in  this  proceeding,  the 
construction  permit  shall  be  conditioned 
as  follows: 

During  the  installation  of  the  antenna 
authorized  here,  AM  Station  KENO,  Las 
Vegas,  Nevada,  shall  determine 
operating  power  by  the  indirect  method 
and,  if  necessary,  request  temporary 
authority  from  the  Commission  in 
Washington  to  operate  with  parameters 
at  variance  in  order  to  maintain 
monitoring  point  values  with  authorized 
Umits.  Upon  completion  of  the 
installation,  common  point  impedance 
measurements  on  the  AM  array  shall  be 
made  and  a  partial  proof  of 
performance,  as  defined  by  Section 
73.154(a)  of  the  Commission's  Rules, 
shall  be  conducted  to  establish  that  the 
AM  array  has  not  been  adversely 
affected  and,  prior  to  or  simultaneous 
with  the  submitted  to  the  Commission 
(along  with  a  tower  sketch  of  the 
installation)  in  an  application  for  the 
AM  station  to  return  to  the  direct 
method  of  power  determination. 

23.  It  is  further  ordered.  That,  in  the 
event  that  Independent  Concepts  is  the 
successful  applicant  in  this  proceeding, 
the  construction  permit  shall  be 
conditioned  as  follows: 

Prior  to  commencement  of  operation 
of  the  television  station  authorized 
herein,  permittee  shall  certify  to  the 
Commission  that  Anthony  Bonnici  has 
servered  all  connections  with  the 
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licensee  of  Stations  KENO  [AM)  and 
KOMP  (FM),  Las  Vegas,  Nevada. 

24.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c)  of  the  Commission's  Rules  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  flie  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order. 

25.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended  and  i  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy  J.  Stewart 

Chief.  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  85-30193  Filed  12-20-85;  8:45  am) 

BILUNO  COOe  STIJ-OI-M 


Community  Service  Telecasters,  Inc. 
et  al.;  Hearing  Designation  Order 

In  re  Applications  of  MM  Ooclcet  No.  85- 
366: 

PUeNo. 

Community   Service  Tele-    BPCT- 

casters.  Inc.  8S042eKM 

East  Coast  Media.  Limited...  BPCT-850701ICZ 
Dr.  ]ame8  Wingate,  d/b/a    BPCT-8507(MCE 
Winard  Broadcasting. 

For  Construction  Permit,  Greenville,  North 
Carolina. 

Adopted:  November  27. 1985. 
Released:  December  16, 1985. 
*     By  the  Chief,  Video  Services  Division. 

l.,The  Commission,  by  the  Chief, 
Video  Services  Division,  acting  pursuant 
to  delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  for  A  new  commercial 
television  station  to  operate  on  Channel 
38,  Greenville,  North  Carolina.* 

2.  On  June  26, 1985,  the  Commission 
issued  a  Public  Notice  (Mimeo  No.  5421) 
requiring  all  applicants  for  new 
broadcast  stations  to  certify  that  they 
have  obtained  reasonable  assurance 
that  their  specified  transmitter  sites  will 


■  Winard  Broadcasting  filed  •  facsimile  copy  of  its 
application.  Therefore,  it  did  not  have  the  original 
signatures  of  Dr.  Wingate  and  its  technical 
consultant,  Mr.  Mowers.  Winard  Broadcasting  will, 
therefore,  be  required  to  submit  verification  of  the 
signatures  in  Sections  V-C,  V-G.  and  VI.  to  the 
presiding  Administrative  Law  )udge.  within  20  days 
after  this  Order  is  released. 


be  available  to  them.  None  of  the 
applicants  has  submitted  such  a 
certification.  Accordnigly,  each 
applicant  will  be  given  20  days  from  the 
release  date  of  this  Order  to  file  such  a 
certification,  in  the  form  required  by  the 
Commission,  with  the  presiding 
Administrative  Law  )udge.  If  an 
applicant  cannot  make  the  certification, 
it  shall  so  advise  the  Administrative 
Law  Judge  who  shall  then  specify  an 
appropriate  issue. 

3.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Winard  Broadcasting 
would  not  constitute  a  hazard  to  air 
navigation.  Accordingly,  an  issue 
regarding  this  matter  will  be  specified. 

4.  Our  review  of  the  techiucal  data 
submitted  by  Commimity  Service 
Telecasters,  Inc.  indicates  that  a  grant  of 
the  application  would  constitute  a  major 
environmental  action  as  defined  by 

S  12.1305(a)  of  the  Commission's  Rules. 
However,  Community  Service 
Telecasters  did  not  submit  the 
environmental  impact  information 
described  in  S  1.1311.  Accordingly, 
Community  Service  Telecasters  will  be 
required  to  file,  within  20  days  of  the 
release  of  this  Order,  its  enivironmental 
narrative  statement  with  the  presiding 
Administrative  Law  Judge  and  a  copy  to 
the  Chief,  Hearing  Branch.  In  addition,  a 
copy  shall  be  filed  with  the  Chief, 
Television  Branch,  who  will  then 
proceed  in  accordance  with  the 
provisions  of  S  1.1313(b).  Accordingly, 
Section  1.1317  of  the  Rules  will  be 
waived  to  the  extent  that  the 
ccynparative  phase  of  the  case  will  be 
allowed  to  begin  before  the 
environmental  phase  is  completed.  See 
Golden  State  Broadcasting  Crop..  71 
FCC  2d  229  (1979),  recon.  denied  sub 
nam  Old  Pueblo  Broadcasting  Corp.,  83 
FCC  2d  337  (1980). 

5.  James  McManus,  a  limited  partner 
in  East  Coast  Media,  Limited,  is 
President  and  General  Manager  of 
Greenville  Broadcasting,  Inc.,  licensee  of 
Station  WBZQ  (AM),  Greenville,  North 
Carolina.  The  application  also  includes 
the  following  representation:  "Mr. 
McManus  will  act  in  accordance  with 
Conmiission  Rules  as  to  removal  in  the 
event  instant  application  is  granted."* 
We  do  not  know  what  this  statement 
means.  There  is  no  indication  that  Mr. 
McManus  will  be  sufficiently  insulated 
so  as  to  avoid  attribution  of  his  interest 
in  the  applicant  here.  See  Multiple 


'The  decision  to  divest  until  the  end  of  the 
period  when  amendments  can  be  made  as  a  matter 
of  right,  is  for  the  applicant  to  make,  not  the 
Commission.  The  applicant  did  not  make  an 
unqualified  divestment  pledge  and  it  cannot  now 
upgrade  its  comparative  posture. 


Owership  (Attribution),  58  R.R.  2d  804. 
619-20  (1985).  Thus,  in  the  absence  of  an 
appropriate  showing,  we  assume  an 
attributable  interest  As  an  officer  of  the 
licensee  of  Station  WBZQ,  Mr. 
McManus  also  has  an  attributable 
interest  in  that  station  as  welL  We  note. 
however,  that  under  the  rule  these  two 
interests  do  not  require  removal  of  Mr. 
McManus  from  either  position.  The  only 
requirement  imposed  is  that  the 
applicant  make  an  appropriate  "one-to- 
a-market"  showing.  We  shall  specify  an 
appropriate  issue  to  permit  sudi  a 
showing  here.  Fiulher.  Mr.  McManus' 
connection  with  the  station  may  violate 
the  Commission's  cross-interest  policy 
since  the  AM  station  and  the  proposed 
television  station  are  in  the  same 
community.  Accordingly,  an  issue  will 
be  specified  to  determine  if  East  Coast 
Media,  Limited's  proposal  is  consistent 
with  the  Commission's  cross-interest 
policy  and  if  not  whether  grant  of  its 
application  would  be  consistent  with  die 
public  interest 

8.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applicatjons  are 
mutually  exclusive,  the  Conunission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

7.  Accordingly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine,  with  respect  to 
Winard  Broadcasting,  whether  there  is  a 
reasonable  possibitity  that  the  tower 
height  and  location  proposed  would 
constitute  a  hazard  to  air  navigation. 

2.  If  a  final  environmental  impact 
statement  is  issued  with  respect  to 
Community  Services  Telecasters,  Inc. 
which  concludes  that  the  proposed 
facilities  are  likely  to  have  an  adverse 
effect  on  the  quality  of  the  environment: 

(a)  To  determine  whether  the 
applicant's  proposal  is  consistent  with 
the  National  Environmental  Policy  Act 
as  implemented  by  S  11301-1319  of  the 
Commission's  Rules;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  [a]  above,  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 
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3.  To  determine,  with  respect  to  East 
Coast  Media.  Limited,  whether  its 
proposal  is  consistent  with  {  73.3555  of 
the  Conmiission's  Rules  and  the 
Commission's  cross-interest  policy  and, 
if  not.  whether  grant  of  its  application 
would  be  consistent  with  the  public 
interest. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  piu^uant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

8.  It  is  further  ordered,  That  the 
Federal  Aviation  Administration  is 
made  a  party  Respondent  to  this 
proceeding  with  respect  to  issue  1. 

9.  It  is  further  ordered,  that  each 
applicant  shall  flle  a  site  availability 
certification,  in  the  form  required  by  the 
Commission,  with  the  presiding 
Administrative  Law  Judge,  or  advise  the 
Administrative  Law  Judge  that  the 
certification  cannot  be  made,  as  may  be 
appropriate,  within  20  days  after  this 
Order  is  released. 

10.  It  is  futher  ordered,  that  Winard 
Broadcasting  shall  submit  an 
amendment  which  contains  verification 
of  the  signatures  in  Section  V-C,  V-G. 
and  VI  of  its  application,  to  the 
presiding  Administrative  Law  Judge, 
within  20  days  after  this  Order  is 
released. 

11.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

S  1.221(c]  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order.  Rle  with  the 
Commission,  in  triplicate.a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
speciHed  in  this  Order. 

12.  It  is  futher  ordered,  that  the 
applicant  herein  shall,  pursuant  to 

S  311(a)(2)  of  the  Communcafions  Act  of 

1934  as  amended,  and  S  73.3594  of  the 

Commission's  Rules,  give  notice  of  the 

hearing  within  the  time  and  in  the 

manner  prescribed  in  such  Rule,  and 

shall  advise  the  Commission  of  the 

publication  of  such  notice  as  required  by 

S  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Roy ).  Stewart. 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

[FR  Doc.  85-30194  Filed  12-20-85:  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnation  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0146. 
Title:  State  Administrative  Plan  for 

Individiual  and  Family  Grant  Program. 
Abstract:  The  pain  is  reqiuired  to 

facilitate  monitoring  of  the  IFG 

program  since  the  program  is  State 

administered,  but  cost  shared  (25 

percent  State  and  75  percent  Federal). 

In  also  provides  a  guide  for  State 

personnel  responsible  for 

administering  the  program. 
Type  of  respondents:  State  of  Local 

Governments. 
Number  of  respondents:  56. 

Burden  hours:  224. 

Copies  of  the  above  information 
collection  request  and  supporting 
doumentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley.  (202)  646-2624,  500 
C.  Street.  SW..  Washington.  DC  20472. 

Comments  should  br  directed  to  Mike 
Weinstein,  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  Rm.  3235.  New  Executive 
Office  Building.  Washington,  DC  20563. 

Dated:  December  12.1985. 
Walter  A.  Girstanlas. 

Director,  Administrative  Support. 

[FR  Doc.  85-3028  Filed  12-20-B5;  8:45  am| 

BUXINa  CODE  (71»-01-M 


IFEMA-756-DR] 

Florida;  Amendment  to  Notice  of  a 
Major-Oisaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-756-DR),  dated 
December  3, 1985,  and  related 
determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 


Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3616. 

Notice  ^" 

The  notice  of  a  major  disaster  for  the 
State  of  Florida,  dated  December  3, 1985, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  3, 1985: 
Franklin.  Gadsden,  Gulf,  Leon,  Liberty, 
and  Wakulla  Counties  for  Public 
Assistance.  Leon  County  as  an  adjacent 
county  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Dated:  December  13, 1985. 
Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Program 
and  Support. 

|FR  Doc.  85-30205  Filed  12-20-85:  8:45  am) 
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(FEMA-756-DR1 

Rorida;  Amendment  to  Notice  of  a 
Major-Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-756-DR},  dated 
December  3, 1985,  and  related 
determinations. 

FOR  further  information  CONTACT: 
Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  64&-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Florida,  dated  areas  determined 
to  have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
December  3, 1985:  Calhoun,  Jefferson, 
and  Liberty  Counties  as  adjacent 
counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Dated:  December  11, 1985. 
Samuel  W.  Specie. 

Associate  Director.  Stale  and  Local  Programs 

and  Support. 

[FR  Doc.  85-30206  Filed  12-20-85:  8:45  am) 
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Agency  Information  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0049. 
Title:  Request  for  Advance  or 

Reimbursement. 
Abstract:  This  form  is  used  to  disburse 

to  the  applicant  the  necessary  fund 

advances  and  flnal  payment  for  costs 

related  to  public  assistance. 

temporary  housing  and  Individual 

Family  Grant. 
Type  of  respondents:  State  or  Local 

Governments;  Non-Profit  Institutions. 
Number  of  respondents:  2,500. 
Burden  hours:  1,250. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  thefEMA  Clearance 
Officer,  Linda  Shiley.  (202)  646-2624.  500 
C  Street,  SW.,  Washington,  DC  20472. 

Comments  should  be  directed  to  Make 
Weinstein.  Desk  Officer  for  FEMA, 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Rm.  3235.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated;  December  11, 1985. 
Walter  A.  Girslantas, 

Director,  Administrative  Support. 

|FR  Doc.  85-30207  Filed  12-20-85;  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.AC-462] 

Old  Colony  Bank,  a  Federal  Savings 
Banl(,  Providence,  Rl;  Final  Action; 
Approval  of  Conversion  Application 

Dated:  December  17, 1985. 

Notice  is  hereby  given  that  on 
December  12, 1985,  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Old  Colony  Bank,  a  federal  savings 
bank.  Providence,  Rhode  Island,  for 
permission  to  convert  to  the  stock  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street,  NW.,  Wa^ington,  D.C.  20552  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Boston,  One  Financial 


Center,  P.O.  Box  9106.  Boston, 
Massachusetts  02205-9106. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sctmyars, 
Secretary. 
(FR  Doc.  30276  Filed  12-20-85:  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Kodiak  National  Wlkilife  Refuge 
Comprelienslve  Conservation  Plan; 
Environmental  Impact  Statement  and 
Wlklemess  Review,  Alaska 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  prepared,  for  public  review, 
a  draft  Comprehensive  Conservation 
Plan,  Environmental  Impact  Statement 
(CCP/EIS),  and  Wilderness  Review  for 
the  Kodiak  National  Wildlife  Refuge, 
Alaska,  pursuant  to  sections  304(g)(1) 
and  1317  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980 
(ANILCA);  section  3(d)  of  the 
Wilderness  Act  of  1964;  and  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  draft  CCP/EIS 
describes  four  strategies  for  long-term 
management  of  the  1,865,000-acre  refuge 
on  Kodiak  Island.  Three  alternatives 
identify  lands  that  would  be  suitable  for 
addition  to  the  National  Wilderness 
Preservation  System. 
DATES:  Remarks  on  the  draft  CCP/EIS 
must  be  submitted  on  or  before  March 
21, 1986,  to  receive  consideration  in  the 
preparation  of  the  final  CCP/EIS  and 
Wilderness  Review. 

As  scheduled  below,  one  formal 
public  hearing  and  five  public  meetings 
will  be  held  to  receive  comments  on  the 
draft  CCP/EIS: 
Public  hearing: 

Clark  Junior  High  School,  150  S. 
Bragaw,  Anchorage,  AK — February 
5, 1986.  7  p.m. 
Public  meetings: 

Kodiak  Island  Borough  Assembly,  700 
Mill  Bay  Road,  Kodiak.  AK— 
January  22, 1986,  7  p.m. 

Communities  of  Karliik,  Larsen  Bay, 
Akhiok,  and  Old  Harbor  on  Kodiak 
Island,  AK— End  of  January,  1986 

Dates,  times,  and  places  for  the  village 
meetings  will  be  advertised  by  the 
poster,  use  of  the  news  media,  and 
letters  to  the  mayors  well  in  advance  of 
the  assigned  time  period.  Written  and 
oral  testimony  will  be  accepted  at  the 
public  hearing  and  will  be  transcribed 


for  the  official  record.  Written  and  oral 
comments  will  also  be  accepted  at  the 
public  hearings.  All  comments  and 
testimony,  both  oral  and  written, 
received  prior  to  date  Hsted  above  will 
be  considered  in  preparation  of  the  final 
CCP/EIS. 

address:  Remarks  should  be  addressed 
to:  Regional  Director,  U.S.  Fish  and 
Wildhfe  Ser\'ice.  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503  (Attn:  William 
Knauer). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Knauer,  Wildlife  Resources. 
U.S.  Fish  and  Wildlife  Service.  1101  E. 
Tudor  Road,  Anchorage.  Alaska  99503: 
telephone  (907)  786-3399. 

A  draft  CCP/EIS  has  been  prepared 
for  general  distribution.  Copies  of  the 
draft  have  been  forwarded  to  all 
agencies  that  participated  in  the  scoping 
process  and  to  agencies  and  persons 
who  have  already  requested  copies. 
Those  wishing  to  review  the  draft  may 
obtain  a  copy  by  contacting  Mr.  Knauer 
Copies  of  die  draft  CCP/EIS  are  also 
available  for  review  at  the  office  of  the 
Regional  Director,  at  the  above  address: 
at  the  headquarters  of  the  Kodiak 
National  Wildlife  Refuge,  Buskin  River 
Road,  Kodiak.  Alaska,  and  at  the 
following  locations: 
U.S.  Fish  and  Wildlife  Service.  Division 

of  Refuge  Management,  U.S. 

Department  of  the  Interior  Bldg.,  18th 

and  C  Sb^ets.  NW.  Washington.  DC 

20240 
U.S.  Fish  and  Wildlife  Service.  WUdlife 

Resources,  500  NE  Multnomah  Street. 

Suite  1692,  Portland,  OR  97232 
U.S.  Fish  and  Wildlife  Service,  WUdlife 

Resources,  500  Gold  Avenue  SW, 

Room  1306.  Albuquerque,  NM  87103 
U.S.  Fish  and  WUdlife  Service.  Wildlife 

Resources.  Federal  Building.  Fort 

Snelling,  Twin  Cities.  MN  55111 
U.S.  Fish  and  Wildlife  Service.  WUdlife 

Resources,  Richard  B.  RusseU  Federal 

Bldg.,  75  Spring  Sh«et,  AUanta,  GA 

30303 
U.S.  Fish  and  Wildlife  Service,  WUdlife 

Resources,  One  Gateway  Center. 

Suite  700,  Newton  Comer,  MA  02158 
U.  S.  Fish  and  Wildlife  Service,  WUdlife 

Resources,  134  Union  Blvd^ 

Lakewood,  CO  80225 
SUPPLEMENTARY  INTORMATIOWl  The  draft 
CCP/EIS  for  the  Kodiak  National 
Wildlife  Refuge  was  developed  by  the 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  to  fulfill  the 
requirements  of  sections  304  and  1317  of 
ANILCA  relating  to  preparation  of 
comprehensive  conservation  plans.  In 
addition,  the  draft  CCP/EIS  and 
Wilderness  Review  also  describe  the 
general  wilderness  suitability  of  various 
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acreages  of  non-wilderness  refuge  lands, 
under  each  of  the  management 
alternatives,  in  order  to  comply  with  the 
requirements  of  section  1317(a]  of 
ANILCA.  This  requires  the  Secretary  of 
the  Interior  to  review,  in  accordance 
with  section  3(d)  of  the  Wilderness  Act 
all  non-wildemess  refuge  lands  in 
Alaska  as  to  their  suitability  for 
preservation  as  wilderness  and  report 
his/her  recommendations  to  the 
President  by  1987. 

Major  issues  addressed  by  the  plan 
focus  on  fish  and  wildlife  management; 
problems  with  increasing  recreational 
use  in  an  island  community  with  unique 
fish  and  wildlife  habitats;  potential 
conflicts  between  off-refuge  commercial, 
sport,  and  subsistence  harvest  of  fishery 
resources;  lack  of  resource  data; 
potential  offshore  oil  and  gas 
exploration/development;  development 
and  use  of  adjacent  State  and  private 
lands;  and  management  of  refuge 
inholdings.  Overall  goal  of  the  plan  is  to 
maintain  historical  subsistence  use  of 
the  area,  to  maintain  fish  and  wildlife 
populations  in  their  present  state,  and  to 
provide  opportunities  for  hunting, 
fishing,  and  other  recreation  uses. 

This  plan  describes  four  alternatives 
for  management  of  the  Refuge;  the 
process  pursued  in  their  development; 
and  the  environmental  consequences  of 
implementing  each  alternative.  The 
alternatives  vary  in  their  management 
emphasis.  Alternative  A.  the  current 
situation,  would  maintain  the  Refuge  in 
an  undeveloped  state.  Alternative  B 
would  provide  for  development  of 
support  facilities  to  support  commercial 
fishing  and  increased  public 
recreational  use.  Alternative  C  the  Fish 
and  Wildlife  Service's  preferred 
alternative,  would  maintain  key  fish  and 
wildlife  populations  and  habitats, 
provide  for  traditional  access  and  for 
continued  subsistence  use,  and  would 
afford  additional  opportunities  for 
guided  and  outfitted  use  in  the  Refuge. 

For  all  of  the  alternatives  the  Service 
is  proposing  management  objectives  for 
Native  lands  within  the  refuge 
boundary,  pursuant  to  the  provisions  of 
section  22(g]  of  the  Alaska  Native 
Claims  Settlement  Act.  The  plan 
identifies  where  important  arqas  for  fish 
and  wildlife  are  on  the  Native  lands, 
and  establishes  the  Service's 
management  intent  for  those  lands.  A 
process  is  outlined  in  the  plan  for 
determining  those  uses  and  activities 
that  would  be  appropriate  on  Native 
lands. 

Section  1006(a)  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  directs  the  Secretary  of  the 
Interior  to  establish  an  oil  and  gas 
leasing  program  on  federal  lands  in 


Alaska,  except  where  iwohibited  by  law 
or  in  those  areas  where  oil  and  gas 
development  would  be  incompatible 
with  refuge  purposes.  Areas  where  oil 
and  gas  leasing  would  be  incompati'ble 
with  the  purposes  of  Kodiak  Refuge 
identified  for  all  of  the  alternatives. 

The  draft  plan  also  describes  the 
general  wilderness  suitability  of 
differing  acreages  of  non-%vildeme8S 
refuge  lands  under  each  management 
alternative.  This  complies  with  section 
1317(a)  of  ANILCA  which  requires  the 
Secretary  of  the  Interior  to  review,  in 
accordance  with  section  3(d)  of  the 
Wilderness  Act,  all  non-wildemess 
refuge  lands  in  Alaska  as  to  their 
suitability  for  preservation  as 
wilderness  and  report  his/her 
recommendations  to  the  President  by 
1987.  Currendy,  no  part  of  the  Refuge's 
1,865,000  acres  is  designated  as 
wilderness.  A  range  of 
recommendations  is  included  in  the 
plan's  four  alternative  management 
strategies.  Alternative  A  proposes  none 
of  the  refuge  for  wilderness  designation. 
Alternatives  B  and  C  both  propose 
about  73  percent  of  the  refuge. 
Altemtive  D  proposes  100  percent  of  the 
Refuge  for  addition  to  the  National 
Wilderness  Preservation  System. 

Other  government  agencies  and  the 
general  public  contributed  to  the 
development  of  this  draft  CCP/EIS  and 
Wilderness  Review.  The  Notice  of  Intent 
to  prepare  the  draft  CCP/EIS  was 
published  in  the  Federal  Register,  April 
20. 1963.  Scoping  meetings  were  held  on 
Kodiak  Island,  in  Kodiak.  May  7, 1983. 
and  in  Old  Harbor,  Akhiok.  Larsen  Bay, 
and  Karluk.  during  the  period  May  16- 
24, 1983.  During  mid-March  1965  a 
couple  of  workshops  were  held  in 
Kodiak  and  Anchorage,  plus  meetings  in 
Karluk  (April  1, 1985),  Akhiok  (April  3. 
1985),  Larsen  Bay  (April  5, 1985).  and 
Old  Harbor  (April  23. 1985)  to  help 
define  issues  involving  refuge  resources. 
In  addition,  two  Open  Houses  were  held 
in  Kodiak,  March  15  and  17, 1985,  and 
one  in  Anchorage,  March  21, 1985. 

Dated:  December  17. 1985. 
Robert  E.  Gilmore, 
Regional  Director. 

(FR  Doc.  8S-302S9  Filed  12-20-85:  8:45  am] 
BHJJNO  coot  4310-5».« 


BuTMu  Of  Indian  Affairs 

Plan  for  the  Use  and  Distribution  of  the 
CtMrokee  Nation  of  Oldahoma  Indians 
Judgment  Funds  In  Docket  262-83L 
Before  the  United  States  Claims  Court 

December  6. 1985. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 


the  Interior  to  the  Assistant  Secretary 
for  Indian  Affairs  by  209  DM  & 

The  Act  ol  October  la  1973  (Pub.  L. 
93-134.  67  Stat  466).  as  amended, 
requires  that  a  plan  be  prepared  and 
submitted  to  Congress  for  the  use  and 
distribution  of  funds  appropriated  to  pay 
a  judgment  of  the  Indian  daims 
Commission  or  Court  of  Claims  to  any 
Indian  tribe.  Funds  were  appropriated 
on  August  9, 1984,  in  satisfaction  of  the 
award  granted  to  the  Cherokee  Nation 
of  Oklahoma  before  the  United  States 
Claims  Court  in  Docket  262-a3L  The 
plan  for  the  use  and  distributicm  of  the 
funds  was  submitted  to  the  Congress 
with  a  letter  dated  August  5, 1965  and 
was  received  (as  recorded  in  the 
Congressional  Record)  by  the  Senate  on 
September  9, 1985,  and  by  the  House  of 
Representatives  on  September  4. 1965. 
The  plan  became  effective  on  November 
8, 1965  as  provided  by  the  1973  Act  as 
amended  by  Pub.  L  97-458.  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

For  the  Use  and  Distribution  of  the 
Judgment  Funds  Awarded  to  the 
Cherokee  Nation  of  Oklahoma  in  Docket 
282-83L  Before  the  United  States  Clanns 
Court 

The  funds  of  the  Cherokee  Nation 
(Oklahoma)  appropriated  August  9, 1984 
in  Docket  262-83L  before  the  United 
States  Claims  Court,  less  attorney  fees 
and  litigation  expenses,  and  including 
all  interest  and  investment  income 
accrued,  shall  be  used  and  distributed 
as  follows: 

The  funds  shall  be  invested  in 
securities  with  a  minimum  of  A  rating 
by  the  Secretary  of  the  Interior  and  only 
the  interest  and  investment  income 
accrued  shall  be  utilized  by  the  tribal 
governing  body  on  a  budgetary  basis 
subject  to  the  approval  of  the  Secretary 
for  govenunentad  operation  and  social 
and  economic  programs  with  a 
maximum  maturity  date  of  ten  (10) 
years.  The  funds  shall  be  audited  each 
year  as  part  of  ihe  annual  audit  of  the 
Cherokee  Nation  of  Oklahoma.  Upon 
maturity  of  the  funds,  the  funds  may  be 
reinvested  or  the  principal  portion 
utilized  for  programming  purposes, 
subject  to  the  approval  of  the  Secretary. 

None  of  the  funds  made  available 
under  this  plan  for  programming  shall  be 
subject  to  Federal  or  State  income  taxes, 
nor  shall  such  funds  nor  the  availability 
be  considered  as  income  or  resources 
nor  otherwise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  which 
such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or.  except  for  per  capita 
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shares  or  dividend  payments  in  excess 

of  $2,000.  any  Federal  or  federally 

assisted  programs. 

Ronald  L.  EsqiMira. 

Acting  Deputy  Assistant  Secretary^lndian 

Affairs. 

[FR  Doc.  85-30213  Filed  12-2(>-«5:  8:45  am] 

MLUNa  COK  4310-(»-« 


Bureau  of  Land  Management 
[Serial  No.  1-010387) 

Idaho;  Order  Providing  for  Opening  of 
Public  Landa 

December  9. 1985. 

Because  of  a  lack  of  use  for  which  the 
following-described  lands  were 
originally  patented  under  the  Recreation 
and  Public  Purposes  Act  of  June  14,  1926, 
as  amended  (43  U.S.C.  869;  86»-4)  the 
Palisades  Ward  LDS  Church  has 
reconveyed  these  lands  to  the  United 
States. 

The  lands  involved  in  the 
reconveyance  are: 

Boise  Meridian 

T.  1  N.,  R.  43  E.. 
sec.  1,  lots  63,  64. 65.  74.  75.  76,  94  and  95. 
The  area  described  contains  10  acres. 

The  land  is  located  at  Swan  Valley  in 
Bonneville  County,  Idaho. 

Subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals  and 
the  requirements  of  applicable  laws,  the 
lands  will  at  9:00  a.m.  on  January  21, 
1986,  be  open  to  the  operation  of  the 
public  land  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief.  Realty 
Operations  Section,  3380  Americana 
Terrace,  Boise,  Idaho  83706. 
William  E.  Ireland.  > 

Chief  Realty  Operations  Section. 
(FR  Doc.  85-30274  Filed  12-20-85;  8:45  am] 

BILUNQCOOe  4310-Oa-M 

New  IMexico;  Notice  of  Filing  of  Plat  of 
Survey 

December  6. 1985. 

The  plats  of  surveys  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management.  Santa  Fe.  New  Mexico, 
effective  at  10:00  a.m.  on  December  6. 
1985. 

A  survey  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries  and  the  subdivision  of 
sections  25  and  36.  and  the  survey  of 
certain  parcels  within  Township  3 
North.  Range  5  East,  and  the  survey  of 
parcels  A  and  B,  Township  3  North, 
Range  6  East,  of  the  New  Mexico 
Principal  Meridian.  New  Mexico,  under 


Group  825  NM  .  This  survey  was 
requested  by  the  National  Park  Service. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  Seventh 
Standard  Parallel  North  through  Range 
11  West,  a  portion  of  the  subdivisional 
lines,  and  the  survey  of  the  subdivision 
of  certain  lots  in  section  9,  Township  28 
North,  Range  11  West.  New  Mexico 
Principal  Meridian.  New  Mexico,  under 
Group  849  NM.  This  survey  was 
requested  by  the  District  Manager, 
Albuquerque  District.  Bureau  of  Land 
Management. 

The  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office.  Bureau  of 
Land  Management.  P.O.  Box  1449,  Santa 
Fe.  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 

Gary  S.  Speight. 

Chief  Branch  of  Cadastral  Survey. 

|FR  Doc.  85-30273  Filed  12-20-85;  8:45  am] 

HLUNO  CODE  4310-FB-M 


Wyoming;  Filing  of  Plata  of  Survey 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Filing  of  Plats  of  Survey. 

summary:  The  plats  of  surveys  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office.  Bureau  of  Land  Management. 
Cheyenne.  Wyoming,  effective  10:00 
A.M..  December  6, 1985. 

Sixth  i>iincipal  Meridian 

T.  41  N.,  R.  69  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  41  N.,  R.  69  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  December 
4,1985. 
T.  43  N.,  R.  70  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  43  N.,  R.  70  W..  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  December 
4.1985. 
T.  44  N.,  R.  70  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  44  N.,  R.  70  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  December 
4,1985. 

T.  41  N.,  R.  71  W. 

The  plat  showing  a  subdivision  of  certain 
sections.  T.  41  N..  R.  71  W..  Sixth  Principal 
Meridian.  Wyoming,  was  accepted  December 
4.1985. 
T.  40  N.,  R.  72.  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  40  N.,  R.  72  W..  Sixth  Principal 
Meridian.  Wyoming,  was  accepted  December 
4,1985. 

T.  44  N.,  R.  72  W. 

The  plat  showing  a  subdivision  of  14  and 
15  section,  T.  44  N.,  R.  72  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  December 
4, 1985. 


These  supplemental  plats  were 
prepared  to  meet  certain  administrative 
needs  of  this  Bureau. 

ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office.  Bureau  of  Land 
Management  P.O.  Box  1828.  2515 
Warren  Avenue,  Cheyenne.  Wyoming 
82003. 

Dated:  Decetnber  9, 1965. 
Ricfaaid  L.  Oakas, 

Chief  Cadastral  Surveyor  for  Wyoming. 
(FR  Doc.  85-30272  Filed  12-20-65;  8:45  aaj 

MUJNG  CODE  43ie-22-H 


Public  Meeting,  Fotaom  fie  source 
Area;  Bakersfield  District,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Folsom  Resource  Area  of 
the  Bakersfield  District  in  California  is 
in  the  initial  stages  of  preparing  an 
amendment  to  the  Sierra  Management 
Framework  Plan  (MFP).  This 
amendment  involves  BLM-administered 
lands  in  the  counties  of  Amador, 
Calaveras,  El  Dorado.  Mariposa, 
Nevada.  Placer.  Tuolumne,  and  Yuba. 

Pursuant  to  43  CFR 16102,  the  Folsom 
Resource  Area  will  hold  meetings  to 
inform  the  public  of  the  proposed 
change  in  management  planning 
activities  and  provide  the  opportunity 
for  the  public  to  have  input  on  proposed 
actions  and  Bureau  programs. 

dates:  The  public  meetings  will  be  held 
at  7:30  p.m.  at  the  following  locations: 

1.  January  22, 1986 — ^Tahoe  National 
Forest,  Supervisor's  Office,  Hwy.  49  & 
Coyote  Street,  Nevada  City,  California. 

2.  January  28, 1986— Stanislaus 
National  Forest,  Supervisor's  Office. 
19777  Greenley  Road,  Sonora, 
California. 

3.  January  29, 1986— Mariposa  County 
High  School  Auditorium,  5074  Old 
Highway  North.  Mariposa.  California. 

supplementary  mformation:  The 

major  change  in  the  Sierra  MFP  to  be 
discussed  will  be  land  retention  and 
intensive  management  versus  low  level 
management  and/or  transfer  to 
nonfederal  ownership.  In  addition, 
discussions  will  be  held  concerning 
Wild  and  Scenic  River  eligibility  for  the 
Merced  River  lands  administered  by 
BLM. 

FOR  further  information  CONTACT 

D.K.  Swickard,  Folsom  Resource  Area 
Manager,  63  Natoma  Street  Folsom. 
California  95630;  (916)  985-4474. 
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Dated  December  la  1985. 
DJL  Swrkkud. 
Ana  Manager. 
(FR  Doc.  85-30275  Filed  12^20-86;  a:4»  am] 


Service 


Devetopment  Operations  Coordination 
Document;  Ctievron  U.SJL  inc. 

AQCNCV:  Minerals  Management  Senrice, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DCX^}]. 


:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Ina  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  CXTS-G 
1256,  Block  172.  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  ivith  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Leeville,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  December  12. 1985. 


;  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  OfHce  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  (OfBce  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTNCR  MFOflMATION  CONTACT! 
Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region:  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 

SU^PL£MENTARY  mFOMNATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  a^ected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


Dated:  December  16.  im6w  Dated  December  U.  1985. 

J.  BafKi  Paaicy.  John  L  RaaldB, 

Acting  Rffgional  arector.  Gulf  of  Mexico  OCS  Regional  Director.  GuJfofMexko  OCS 

Region.  Region. 

(FR  Doc  85-30228  Piled  12-20-85;  8:45  am)  [FR  Doc.  8&-30227  Filed  12-2(^-85;  8:45  amj 

nUJNOCOOC  4910  MW  M 


Developfnent  Operations  Coordination 
Document!  StieR  Offsfwra^  Inc. 

AQCNCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 


I  Notice  is  hereby  given  that 
Shell  Offshore  Ina  has  submitted  a 
DOCD  describing  the  activities  it 
prosposes  to  conduct  on  Lease  OCS-G 
1039.  Block  274.  Ship  Shoal  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  onshore  bases 
located  at  Venice  and  Morgan  City, 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  December  11, 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (OfHce  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Angie  Gobert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit 
Phone  (504)  838-0876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 


information  CoiiecUon  Sul>mitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Faperworit 
Reduction  Act    % 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  OfBce  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
Copies  of  the  collection  of  information 
requirement  and  supporting 
documentation  may  be  obtained  by 
contacting  the  Bureau  Clearance  Officer 
at  the  phone  number  listed  below. 
Conunents  and  suggestions  on  the 
collection  of  information  should  be 
made  within  30  days  directly  to  the 
Bureau  Clearance  Collection  Officer  and 
to  the  Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  D.C.  20503.  telephone  (202) 
395-7313;  with  copies  to  David  A 
Schuenke:  Chief,  l^es.  Orders,  and 
Standards  Branch;  Offshore  Rules  and 
Operations  Division;  Minerals 
Management  Service:  12203  Sunrise 
Valley  Drive:  Mail  Stop  646;  Reston. 
Virginia  22091. 

Title:  Oil  and  Gas  Operations  in  the 
Outer  Continental  Shelf,  30  CFR  Part  250 
(17  submissions — see  individual  titles 
below). 

Abstract:  Rules  governing  oil  and  gas 
operations  in  the  Outer  Continental 
Shelf  (OCS)  currently  contained  in 
regulations,  OCS  Orders,  and  Minerals 
Management  Service  (MMS)  Standards 
are  being  proposed  for  revision  in  a  new 
30  CFR  Part  250.  Twelve  of  the  subparts 
of  the  proposed  rule  contain  narrative 
information  collection  requirements 
which  are  being  submitted  to  OMB  for 
approval.  In  addition,  requirements  are 
proposed  to  be  changed  for  five  of  the 
forms  in  use  in  30  CFR  Part  250.  Those 
five  forms  are  being  submitted  for 
approval.  The  information  collection  is 
necessary  to  enable  MMS  to  ensure 
safety,  protection  of  the  environment, 
and  protection  of  correlative  rights  for 
oil  and  gas  operations  in  the  OCS. 

Bureau  Form  Number:  Various — see 
Items  13-17. 

Frequency:  Various. 

Description  of  Respondents:  Outer 
Continental  Shelf  oil  and  gas  lessees. 

Bureau  Clearance  Officer:  Dorothy 
Christopher,  telephone  (703)  435-6213. 
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1.  Subpart  A,  General — Annual 
Responses:  524.  Annual  Burden  Hours: 
2.702. 

2.  Subpart  B,  Exploration  and 
Development  and  Production  Plans — 
Annual  Responses:  1,168.  Annual 
Burden  Hours:  512,718. 

3.  Subpart  C,  Pollution  Prevention  and 
Control — Annual  Responses:  2,513. 
Annual  Burden  Hours:  43,978. 

4.  Subpart  D,  Drilling  Operations — 
Annual  Responses:  1,810.  Annual 
Burden  Hours:  23,128. 

5.  Subpart  E,  Well-Completion 
Operations — ^Annual  Responses:  2,378. 
Annual  Burden  Hours:  1,518. 

8.  Subpart  F,  Well-Workover 
Operations — Annual  Responses:  2,378. 
Annual  Burden  Hours:  1,518. 

Note. — Subpart  G,  Abandonment  of  Wells, 
has  no  information  collection  requiring  OMB 
approval. 

7.  Subpart  H,  Production  Safety 
Systems — Annual  Responses:  645. 
Annual  Burden  Hours:  2.638. 

8.  Subpart  I,  Platforms  and 
Structures — ^Annual  Responses:  308. 
Annual  Burden  Hours:  10,042. 

9.  Subpart  ],  Pipelines  and  Pipeline 
Rights-of-Way — Annual  Responses: 
3,805.  Annual  Burden  Hours:  95,720. 

10.  Subpart  K,  Production  Rates — 
Annual  Responses:  1,033.  Annual 
Burden  Hours:  4,802. 

11.  Subpart  L,  Production 
Measurement,  Commingling,  and 
Security — Annual  Responses:  22,720. 
Annual  Burden  Hours:  51,075. 

12.  Subpart  M,  Unitization — Annual 
Responses:  213.  Annual  Burden  Hours: 
5,115. 

Note. — Subpart  N,  Remedies  and  Penalties, 
has  no  information  collection  requiring  OMB 
approval. 

13.  Form  MMS-331,  Sundry  Notices 
and  Reports  on  Wells — Annual 
Responses:  6,756.  Annual  Burden  Hours: 
3,378. 

14.  Form  MMS-331C,  Application  for 
Permit  to  Drill,  Deepen,  or  Plug  Back — 
Annual  Responses:  1,590.  Annual 
Burden  Hours:  795. 

15.  Form  MMS-1866,  Reservoir  Data- 
Request  for  Reservoir  MER — Annual 
Responses:  600.  Annual  Burden  Hours: 
600. 

16.  Form  MMS-2867.  Request  for  Well 
Maximum  Production  Rate  (MPR) — 
Annual  Responses:  4,000.  Annual 
Burden  Hours:  1,000. 

17.  Form  MMS-1868.  Well  Potential 
Test  Report — Annual  Responses:  4,000. 
Annual  Burden  Hours:  8,000. 

In  addition  to  the  information 
collection  changes  contained  in  the 
proposed  rule,  MMS  requests  comments 
concerning  the  need  for  the  following 
possible  rule  changes: 


1.  A  provision  to  allow  the  lessee  to 
provide  the  manufacturers  name,  the 
model  number,  and  the  model  year  of 
standardized  equipment  in  lieu  of 
specifications  and  descriptions  for  such 
standardized  items. 

2.  A  provision  to  allow  the  lessee  to 
reference  information  ^m  previously 
submitted  documents  that  is  readily 
available  to  MMS  and  State  reviewing 
agencies  to  avoid  duplication  of  the 
information. 

3.  A  provision  to  enable  States  to 
collect  ipformation  directly  from  lessees 
in  the  OCS  when  such  information  is 
collected  solely  for  the  States. 

Dated:  October  30, 1985. 
Richard  B.  Krahl. 

Acting  Associate  Director  for  Offshore 

Minerals  Management. 

[FR  Doc.  85-30228  Filed  12-2&-85;  8:45  am] 

WLUNO  COOE  431(HMR-M 


Royalty  Management  Advisory 
Committee;  IMeeting 

agency:  Minerals  Management  Service, 

(MMS),  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Royalty  Management  Advisory 
Committee  will  hold  a  meeting  to  brief 
committee  members  on  the  Royalty 
Management  Program  and  organize 
technical  working  panels.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 

Name:  Organizaiton  Session  of  Royalty 
Management  Advisory  Committee. 

Date  and  Time:  January  9. 1986,  at  8:30  aja. 
to  4:00  p.m.;  January  10, 1986,  at  8:00  a.m.  to 
4:00  p.m. 

Place:  Sheraton  Inn  Lakewood,  Morrison 
and  Golden  Room,  360  Union  Boulevard* 
Lakewood,  Colorado  80228. 

Agenda:  January  9:  Opening  Remarks. 
Royalty  Management  Program  Overview  and 
Management  Action  Plan  Review. 

January  10:  Secretary  of  the  Interior 
Comments,  Issue  Briefing,  Organize  Working 
Panels,  Public  Comments,  and  Closing 
Remarks. 

This  meeting  will  be  open  to  the 
public.  Public  attendance  may  be  limited 
by  the  space  available.  Questions  and 
answers  from  the  public  will  be 
addressed  at  the  close  of  the  meeting. 
Written  statements  should  be  submitted 
by  January  3, 1986.  to  Mr.  Todd 
McCutcheon,  Minerals  Management 
Service,  P.O.  Box  25165,  MS  660,  Denver 
Federal  Center,  Building  85,  Denver, 
Colorado  80225.  Questions  regarding 
arrangements  for  this  meeting  may  be 
forwarded  to  Mr.  Todd  McCutcheon  at 
the  same  address  or  by  telephoning  Mr. 
Todd  McCutcheon  at  (303)  231-3360. 
Minutes  of  this  meeting  will  be  available 


for  public  inspection  and  copying  by 
March  31, 1986,  at  the  above  address. 

Dated:  December  17, 1985. 
William  D.  Battenberg. 

Director,  Minerals  Management  Service. 
[FR  Doc.  85-30270  Filed  12-^0-85;  8:45  am] 

BIUJNO  COOE  43MMaMI 


National  Park  Servic* 

Hopewell  Furnace  National  Historic 
Site;  Notice  of  Park  Name  Ctiange 

agency:  National  Park  Service: 

Hopewell  Furnace  National  Historic 

Site. 

ACTION:  Notice  of  park  name  change. 

summary:  Notice  is  hereby  given  that 
effective  September  19, 1985,  Hopewell 
Village  National  Historic  Site  which  was 
designated  by  Secretarial  Order  of 
August  3, 1938  (3  FR  2039),  pursuant  to 
the  Historic  Sites  Act  of  August  21. 1935 
(49  STAT.  666]  is  hereby  redesignated 
by  Secretarial  Order  as  Hopewell 
Furnace  National  Historic  Site. 
SUPPLEMENTARY  INFORMATION: 
Historically,  the  area  was  never  known 
as  Hopewell  Village.  During  the  period 
of  furnace  operations  (1771-1883),  the 
industrial  complex  was  referred  to  on 
maps  and  by  merchants  dealing  with  the 
furnace  as  "Hopewell  Furnace"  or 
"Hopewell".  Therefore,  the 
redesignation  of  Hopewell  Village 
National  Historic  Site  to  Hopewell 
Furnace  National  Historic  Site  will 
describe  the  signiRcance  of  the  site 
more  effectively. 

Dated:  Deceml>er  9. 1965. 
James  W.  Coleman.  Jr., 

Regional  Director,  Mid- A  tlantic  Region 
[FR  Doc.  8&-30306  Filed  12-20-85;  8:45  amj 

BILUNC  CODE  4S10-7»4I 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub-274)] 

Burlington  Norttiem  RaHroad  Co, 
At>andonment  in  Adair  arNi  Caaa 
Counties,  lA;  Hndings 

The  Commission  has  issued  a 
certificate  authorizing  the  Buiiington 
Northern  Railroad  Company  to  abandon 
its  25.86-mile  rail  line  between 
Greenfield  (milepost  21.15)  and 
Cumberland  (milepost  47.01)  and  Adair 
and  Cass  Counties.  lA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
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offered  rmancial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  o^er  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc.  85-30224  Filed  12-20-S5:  8:45  am] 

BIUJNO  COOC  7«1S-01-It 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

Notice  of  Hearing 

summary:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended],  notice  is  hereby 
given  of  a  public  hearing  of  the  National 
Commission  for  Employment  Policy  in 
the  auditorium  of  the  Murry  Bergfraum 
High  School  for  Business  Careers.  411 
Pearl  Street.  New  York.  New  York. 
date:  Thursday.  January  9. 1986,  9:00 
a.m.  to  12:00  p.m. 

STATUS:  This  hearing  is  open  to  the 
public. 

MATTERS  TO  BE  DISCUSSED:  Commission 
members  will  hear  testimony  from 
various  local  government,  business, 
education  and  community  witnesses 
regarding  basic  skills  remediation  and 
dropout  prevention  for  New  York  City 
youth.  Witnesses  will  testify  on  the 
importance  of  basic  academic  skills  to 
young  people's  success  in  the  job 
market. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nancy  ReMine  Trego.  National 
Commission  for  Employment  Policy, 
1522  K  Street,  N'W.,  Suite  300. 
Washington,  DC  20005,  (202]  724-1545. 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  for  Employment 
Policy  is  authorized  by  the  Job  Training 
Partnership  Act  (Pub.  L.  97-300).  The 
Act  gives  the  Commission  the  broad 
responsibility  of  advising  the  President 
and  the  Congress.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  No  public  testimony  will  be 


authorized  except  by  those  asked  to  do 
so  prior  to  the  hearing  date.  However, 
written  testimony  for  the  record  will  be 
accepted  at  the  Commission  ofRces 
through  January  17. 1986. 

Copies  of  the  testimony  and  materials 
prepared  for  the  hearing  will  be 
available  for  public  inspection  at  the 
Commission's  offlces,  1522  K  St.  NW, 
Suite  30a  Washington,  DC  20005. 

Signed  this  18th  day  of  December  1985. 
Carol  |.  Romero, 
Acting  Director. 
(FR  Doc.  85-30189  Filed  12-20-65;  Biti  am] 

MLUNO  CODE  4610-30-11 


NATIONAL  FOUNDATION  ON  ARTS 
AND  HUMANITIES 

Artists  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  notice  is  hereby  given  that  a 
meeting  of  the  Artists  in  Education 
Advisory  Panel  (Artists  Residency 
Grants]  to  the  National  Council  on  the 
Arts  will  be  held  on  January  8  and  9 
from  8:30  a.m. — 8KX)  p.m.  and  on  January 
10,  from  9:00  a.m.-5:00  p.m.  in  room  M- 
09  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  Artist 
Residency  Grant  applications  and  policy 
issues. 

If  you  need  accommodations  due  to  a 
disability,  please  contact  the  Office  for 
Special  Constituencies,  National 
Eiiduwuient  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-5433. 

Dated:  December  13. 1985. 
John  H.  Clark. 

Director  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  85-30209  Filed  12-20-85:  8:45  am] 

MLUNG  COOE  7S37-01-M 


Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film /Video  Production 


Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  6-8, 1986,  from  9«0  a.m.-6:00 
p.m.  in  room  716  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  of  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  tvith  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  9(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  OfHcer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 

Dated:  December  13, 1985. 
John  H.  Clarli. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(Fit  Doc.  85-30210  Filed  12-20-A5;  8:45  am] 
BHJJNQ  COOE  7S37-01-«I 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Opera-Musical  Theater 
Overview  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  7-9, 1966  from  9.00  a.m.-5:30 
p.m.  in  room  M-07  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW. 
Washington,  DC. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  7,  from  10:30 
a.m.-5:30  p.m.  and  on  January  8  and  9 
from  9:00  a.m.-5:30  p.m.  to  discuss 
guidelines,  the  Five-Year  Plan  and  other 
policy  issues. 

The  remaining  sessions  of  this 
meeting  on  January  7,  from  9:(X)  a.m.- 
10:30  a.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appHcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
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February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b]  of  section 
552b  of  Tide  5,  United  States  Code. 

If  you  need  accommodations  due  to  a 
disability,  please  contact  the  Office  for 
Special  Constitutendes,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania,  NW..  Washington,  DC 
20506,  202/682-5532,  TTY  202/682-5496 
at  least  seven  (7)  days  prior  to  tlie 
meeting. 

Further  infomration  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20S06,  or  call  202/682-5433. 

Dated:  Decembw  13, 198S. 
fohaH.CUik. 

Director,  Council  and  Pane/  OpemUons. 

National  Endowment  for  the  Arts. 

[FR  Doc.  85-00211  Filed  12-20-B5;  &45  am] 

BILUNO  OOOC  7U7-*t'M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Commfttee  for  Astronomical 
Sciences;  Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Astronomical  Sciences. 

Date  and  time:  January  7, 1986  9AM-5PM. 

Place:  Nile  Room.  Shamrock  Hilton  Hotel, 
Houston,  Texas. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Laura  P.  Bautz. 
Director,  Division  of  Astronomical  Sciences, 
Room  615,  National  Science  Foundation, 
Washington.  DC  20550  202/357-9488. 

Summary  minutes:  May  be  obtained  from 
the  contact  person  at  the  above  address. 

Purpose  of  committee:  In  the  light  of  recent 
technological  advances  and  large  telescopes 
being  planned  in  the  U.S.  and  elsewhere,  the 
subcommittee  is  asked  to  examine  the 
scientific  rationale  and  current  plans  and  to 
advise  on  appropriate  future  directions  for 
the  Foundation's  support  of  technology 
development  and  planning  for  a  large  optical/ 
infrared  telescope  for  the  remainder  of  the 
decade. 

Agenda:  9  AM-5  PM — Discussion  of  draft 
report. 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
December  1&  1985. 
(FR  Doc  85-30278  Filed  12-20-85;  8:45  am  J 

BHXINO  COOE  7Se6-01-« 


Advisory  Panel  for  Population  Biology 
and  Physiological  Ecology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.  92-463,  the  National  Science 
Foundation  Announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Population 
Biology  and  Physiological  Ecology. 

Date  and  time  January  16  ft  17, 1986-6:30 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1141,  National  Science 
Foundation,  1800  G  St.,  NW..  Washington.  DC 
20550. 

Type  of  meeting:  Part  Open.  Open  01/17/ 
86,  IIKX)  a.m.  to  12:00  noon.  Closed  01/16/86, 
8:30  a.m.  to  5.O0  p.m.  and  01/17/86,  8:30  a.m. 
to  11:00  a.m.  and  12:00  noon  to  5:00  pjn. 

Contact  person:  Dr.  James  P.  Collins. 
Program  Director,  Population  Biology  and 
Physiological  Ecology  (202)  357-9728,  Room 
1140,  National  Science  Foundation, 
Washington,  DC  20550. 

Purpose  of  panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  populaiton  biology  and 
physiological  ecology. 

Agenda:  Closed;  To  reveiw  and  evaluate 
research  proposals  and  projects  as  part  of  the 
selection  process  of  awards.  Open:  01/17/86, 
11:00  a.m.  to  12:00  noon.  Discussion  to  include 
long-range  planning  in  population  biology 
and  physiological  ecology. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552(c],  Government  in  the 
Sunshine  Act. 

Authoirty  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6, 1979. 

M.  Rebecca  Winkler. 
Committee  Management  Officer. 
December  18, 1985. 

(FR  Doc.  65-30280  Filed  12-20-85:  a-45  am) 
BtLLmaoooc  rsca-et-n 


Advisory  Partel  for  Systematic  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
Pub.  L.  92-463.  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Systematic 
Biology. 

Date  and  time:  January  13  &  14, 1986—8:30 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  1242B,  National  Science 
Foundation,  1800  G  St.,  NW..  Washington.  DC 
20550. 


Type  of  meeting:  Part  Open.  Open  01  /14/ 
86.  2K)0  p.m.  to  SO)  p.m.  Closed  01/13/86.  8:30 
a.m.  to  5:00  p.m.  and  01/14/86. 8J0  a.m  to 
11:00  a.m.  and  IZiOO  noon  to  5:00  pjn. 

Contact  person:  Dr.  Jam<>s  E.  Rodman. 
Program  Director.  Sy;'anatic  Bioiagy,  (202) 
357-9588,  Room  114a  National  Science 
Foundation,  Washington,  D.C.  ZOSSOl 

Ihirpose  of  panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  systematic  bioiogy. 

Agenda:  Closed:  To  review  and  evaluate 
research  proposals  and  projects  as  part  of  the 
selection  process  of  awards.  Open:  01/14/86, 
2:00  p.m.  to  3fl0  pjn.  Discuasioo  to  inchide 
long-range  planning  in  systematic  biology. 

Reason  for  dosing:  Hie  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  fmancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b{r.),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  sudi 
determinations  by  the  Director,  NSF.  on  July 
6,  197:^. 

M.  Rebecca  Winkler. 
Committee  Management  Officer. 
December  18, 1985. 
[FR  Doc  85-30281  Filed  12-20-85:  8:45  am) 
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Materials  Researdi  Advisory 
Committee;  Closed  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Materials  Research  Advisory 
Committee 

Place:  Rooms  540.  523,  National  Science 
Foundation,  1800  G  SU%et  NW..  Washington. 
DC  20550 

Date:  Monday,  January  13. 1986  and 
Tuesday,  January  14, 1988 

Time:  9KX)  a.m.-5KX)  p.m.,  each  day 

Type  of  meeting:  Closed 

Contact  person:  Dr.  Levins  H.  Nosanow, 
Director,  Division  of  Materials  Research. 
Room  408,  National  Science  Foundation. 
Washington,  DC,  20550,  Telephone:  (202)  357- 
9794 

Summary  minutes:  May  be  obtained  from 
the  Contact  Person,  Dr.  Lewis  H.  Nosanow.  at 
the  above  stated  address. 

Purpose  of  snl>committee:  To  provide 
advice  and  recommendations  concerning 
support  of  materials  research. 

Agenda  Closed 

Monday.  January  13,  1988— SM!  to  SXtOp.m. 

9iX>  a.m. — ^Introduction  and  explanation  of 
work  plan  for  meeting,  including  peer  review 
and  grant  award  details — Lewis  H.  Nosanow. 
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9:30  a  jn. — Staff  Briefing  on  Programs  and 
related  proposals  and  reviews. 

•  Overview,  Condensed  Matter  Sciences 
Section — Donald  U.  Cubser 

•  Solid  State  Physics— Jack  E.  Crow 

•  Solid  Slate  Chemistry— Fred  E.  Stafford 

•  Low  Temperature  Physics — Donald  H. 
Liebenberg 

•  Condensed  Matter  Theory — Joseph  W. 
Serene 

12:00  noon — Working  Lunch,  Organization 
of  Subcommittee  work. 

1M)  p.m. — Subcommittee  Meetings. 
Separate  meetings  to  discuss  details  of 
individual  programs  and  related  grants,  a 
review  of  the  peer  review  process  as  applied 
to  actions,  and  a  review  of  supporting 
documentation. 

5M)  p.m. — Adjourn. 

CkMfld 

Tuesday,  January  14.  1966— 9iJ0  a.m.  to  5M) 
p.m. 

9:00  a.m. — Administrative  matters. 

9:15  a.m. — Subcommittee  Meetings — 
Continue  Separate  meetings  to  discuss 
programs  and  practices  on  section- wide 
basis. 

12.-00  noon — Working  Lunch. 

1:00  p.m. — Meetings  with  Division  Director, 
Separate  meetings  of  Subcommittees  with 
Division  Director  to  discuss  findings. 

2:00  p.m. — Report  preparation. 

5.-00  p.m. — Adjourn. 

Reasons  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10  (d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on  July 
6, 1979.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b  (c).  Government  in 
the  Sunshine  Act. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
December  la  1985. 

[FR  Doc.  85-30279  Filed  12-20-85:  8:45  am] 
B«UJNQ  CODE  7S55-01-«i 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-346] 

Toledo  Edison  Co.  and  the  Cleveland 
Electric  INuminatkig  Co.;  WittKlrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  withdrawal  of  an 
application  dated  November  5, 1984. 
filed  by  Toledo  Edison  Company  (the 
licensee]  The  application  requested 


amendment  to  Facility  Operating 
License  No.  NI¥-3  for  operation  of  the 
Davis-Besse  Nuclear  Power  Station,  Unit 
No.  1.  located  in  Ottawa  County,  Ohio. 
The  proposed  amendment  would  have 
deleted  the  low  pressure  switch 
interlocks  in  the  main  steam  lines  to  the 
Auxiliary  Feedwater  Pump  inlets.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  in  the  Federal  Register  on 
March  27. 1985  (50  FR  12165).  By  letter 
dated  October  25, 1985.  the  licensee 
withdrew  the  application  for  the 
proposed  amendment.  The  Commission 
has  considered  the  licensee's  October 
25, 1985,  letter  and  has  determined  that 
permission  to  withdraw  the  November  5, 

1984,  application  for  amendment  should 
be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  5, 1984,  (2) 
the  licensee's  letter  dated  October  25, 

1985,  withdrawing  the  application  for 
license  amendment,  and  (3)  our  letter  to 
Toledo  Edison  Company  dated 
December  2, 1985. 

All  of  the  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  at  the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  PWR  Project  Directorate  No.  ft 
Division  of  PWR  Licensing-B. 
[FR  Doc.  85-30287  Filed  12-20-85:  a-45  am] 

MUJNQ  CODE  TSSO-OI-M 

[CU-85-18;  Docket  No.  LRP] 

Inquiry  Into  Three  Mile  island,  Unit  2 
Leait  Rate  Data  Falsification;  Order 
and  Notice  of  Hearing 

Commissioners:  Nunzio ).  Palladino. 
Chairman,  Thomas  M.  Roberts,  James  K. 
Asselstine.  Frederick  M.  Bemthal,  Lando  W. 
Zech.  Jr. 

In  an  Order  issued  February  25, 1985, 
CLI-85-2,  21  NRC  282,  the  Commission 
stated  that  it  would  institute  a  separate 
hearing  apart  from  the  Three  Mile 
Island,  Unit  1  restart  proceeding  to 
develop  the  facts  surrotmding  the 
reactor  coolant  system  ("RCS")  leak  rate 
data  falsifications  at  Three  Mile  Island, 
Unit  2  (TMI-2]  prior  to  the  March  28, 
1979  accident,  in  sufficient  detail  to 
determine  the  ultimate  status  of  those 
likely  involved,  which  includes  those 
segregated  from  TMI-1  and  those  now 
working  at  other  facilities.  The 


JMI 


Commission  herein  specifies  the 
procedures  to  govern  the  separate 
hearing,  which  will  be  a  legislative 
format  hearing  designed  solely  to  gather 
information.  'This  order  also  identifies 
the  steps  to  be  takea  after  the  Presiding 
Board  issues  a  recommended  decision 
setting  forth  the  facts,  in  order  for  the 
Commission  to  determine  what  action,  if 
any,  will  be  taken. 

A.  Background 

Harold  Hartman.  a  control  nram 
operator  at  TMI-2  prior  to  the  accident, 
alleged  that  RCS  leak  rate  turveillance 
tests,  which  were  used  to  assess 
whether  primary  system  leakage 
surpassed  limits  contained  in  the 
facility's  technical  specifications,  were 
at  times  ptirposely  manipidated  and 
records  of  unacceptable  results  were 
discarded  at  TMI-2  prior  to  the  accident 
to  cover  up  the  fact  that  over  an 
extended  period  of  time  the  results  of 
the  tests  exceeded  technical 
specification  limits  for  unidentified 
leakage.  Hartman  alleged  that  the 
computer  program  for  calculating  leak 
rates  was  unreliable,  firequently  yifelding 
unrealistic  results.  This  made  it  more 
difficult  to  get  "good"  leak  rates. 
Hartman  further  alleged  that  the 
operators  at  TMI-2  sometimes 
manipulated  the  RCS  leak  rate  test 
results  by  inputting  wrong  data  into  the 
computer,  adding  hydrogen  gas  to  the 
make-up  tank  during  leak  rate  tests, 
adding  water  to  the  make-up  tank  during 
a  leak  rate  test  and  not  inputting  the 
addition  into  a  computer,  and  leaking 
water  into  the  make-up  tank  while 
performing  water  transfer  operations 
involving  other  tanks.  Hartman 
specifically  alleged  that  shift 
supervision  was  aware  of  such  improper 
conduct.  After  a  preliminary 
investigation  into  Hartman's  allegations, 
the  NRC  in  April  of  1980  referred  the 
matter  to  the  Department  of  Justice  for 
criminal  investigation. 

After  a  Grand  Jury  investigation  and 
indictment  of  Metroplitan  Edison 
Company,  the  TMI-2  licensee  at  the 
time  of  the  accident,  the  Department  of 
Justice  began  prosecution  of  the  criminal 
charges  against  Metropolitan  Edison 
Company. 

On  February  29, 1984,  Metropolitan 
Edison  Company  entered  into  a  plea 
agreement  with  the  United  States  which 
ended  the  criminal  prosection. 
Metropolitan  Edison  pleaded  guilty  to 
one  count  of  the  indictment  charging  it 
with  failure  to  estabUsh,  implement,  and 
maintain  an  accurate  and  meaningful 
reactor  coolant  system  water  inventory 
balance  procedure  to  demonstrate  that 
unidentified  leakage  was  within  the 
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allowable  limits.  The  company  also 
pleaded  no  contest  to  six  other  counts  of 
the  indictment,  including  those  which 
charged  the  Company  with  improper 
manipulation  of  TMI-2  leak  rate  test  to 
generate  results  that  would  fulfill  the 
Company's  license  requirements.  In 
urging  the  Court  to  accept  the  plea 
agreement,  U.S.  Attorney  David  Queen 
stated  the  evidence  developed  in  the 
Grand  Jury  inquiry  did  not  indicate  that 
any  of  the  directors  and  officers  of  GPU 
Nuclear  from  its  inception  in  1982  (as 
successor  to  Metropolitan  Edison)  to  the 
date  of  the  indictment,  or  any  of  the 
directors  of  Metropolitan  Edision 
"participated  in,  directed,  condoned,  or 
was  aware  of  the  acts  or  admissions 
that  are  the  subject  of  the  indictment."  ' 

After  the  Court  accepted  the  plea 
agreement,  the  Department  of  Justice  on 
behalf  of  the  Commission  asked  the 
Court  to  provide  the  NRC  access  to  the 
record  of  the  Grand  Jury  proceeding. 
The  Court  denied  the  request.  United 
States  V.  Metropolitan  Edison  Company, 
594  F.  Supp.  117  (M.D.  Pa)  (1984). 

The  Commission  also  asked  its  Oi^ce 
of  Investigations  ("OI")  to  examine 
whether  Michael  Ross,  Manager  of 
Operations  at  TMI-1,  had  participated 
in,  directed  or  condoned  leak  rate 
falsifications  at  TMI-2.  Prior  to  the 
accident  Ross  was  licensed  at  both 
TMI-1  and  TMI-2.  OI  interviewed  Ross 
and  many  others  under  oath  regarding 
Ross'  involvement  at  Unit-2,  reviewed 
pertinent  records  and  concluded  that 
Ross'  role  at  TMI-2  was  minimal,  that 
during  the  period  falsifications  took 
place  he  was  present  at  TMI-2  only  the 
minimum  time  necessary  to  maintain  his 
TMI-2  license,  and  that  he  was  not 
involved  in  the  falsifications. 

B.  Purpose  and  Scope  of  Hearing 

1.  The  purpose  of  this  hearing  is  to 
develop  the  fact  surrounding  the  leak 
rate  falsifications  that  occurred  at  TMI- 
2  from  February  2. 1978  (the  date  TMI-2 
received  its  operating  license)  until 
March  28, 1979,  in  sufficient  detail  to 
determine  the  involvement  of  any 
individual  who  may  now  work,  or  in  the 
future  work,  at  a  nuclear  facility 
Hcensed  by  the  Commission. 

2.  The  specific  issues  which  the 
Presiding  Board  is  to  address  and 
limited  to  the  following: 


'  The  individuals  thereby  cleared  by  Ihe  U.S. 
Attorney  are  William  G.  Kuhns,  Herman  M. 
Oieckamp,  Robert  C  Arnold.  James  S.  Bartman. 
Shepard  Bartnoff,  Frederick  D.  Hafer.  Richard 
Heward.  Henry  D.  Hukill,  Edwin  E.  Kintner.  James 
R.  Leva,  Bernard  H.  Cherry,  Philip  R.  Clark.  Vemer 
H.  Condon.  Walter  M.  Crietz.  Robert  Fasulo,  Ivan  R. 
Finfrock.  William  L  Gifford,  Robert  L  Long,  Frank 
Manganaro.  Ernest  M.  Schleicher.  Floyd  J.  Smith, 
William.  A.  Verrochi,  Raymond  Werts.  and  Richard 
F.  Wilson 


(a)  How  were  the  Technical 
Specification  3.4.6.2  requirements  for 
reactor  coolant  system  unidentified 
leakage  interpreted  and  implemented  by 
control  room  operators  (CROs),  shift 
foremen,  shift  supervisors  and  on-site 
and  of-site  management?  Following  the 
discovery  by  an  NRC  inspector  in 
October  1978  that  Technical 
Specification  3.4.6.2  requirements  were 
not  properly  interpreted  or  implemented, 
what  corrective  action  was  taken  by 
management  personnel?  Was  the 
corrective  action  taken  sufficient  to 
insure  compliance  with  the  Technical 
Specification  3.4.6.2  by  the  personnel 
performing  and  reviewing  the  leak  rate 
surveillance  tests? 

(b)  What  difficulties,  if  any,  were 
operators  experiencing  when  conducting 
leak  rate  surveillance  tests  required  by 
Technical  Specification  4.4.6.2.d?  Who 
knew  about  these  difficulties?  What 
corrective  actions  were  taken?  Did 
operators  feel  pressure  to  obtain  leak 
rate  surveillance  tests  results  which  did 
not  exceed  technical  specification 
limits?  If  so,  what  type  of  pressure  was 
perceived  or  exerted  and  who  was 
responsible? 

(c)  Were  unacceptable  leak  rate 
surveillance  test  results  required  by 
technical  Specification  4.4.6.2.d 
discarded?  If  so,  who  knew  of,  condoned 
or  directed  this  practice?  Were 
unacceptable  leak  rate  surveillance  test 
results  discarded  in  an  attempt  to  hide 
them  bom  the  NRC? 

(d)  Did  operators  manipulate  data  or 
take  other  actions  during  leak  rate 
surveillance  testing  in  an  attempt  to 
improperly  influence  test  results?  Who 
performed,  condoned,  dircted  or  was 
knowledgeable  of  data  manipulation  or 
other  improper  actions  during  leak  rate 
surveillance  testing?  This  would  include, 
but  is  not  limited  to  the  following: 

(i)  Inputting  the  wrong  data  into  the 
plant  computer 

(ii)  Adding  hydrogen  gas  to  the  make- 
up tank  during  the  test  in  an  attempt  to 
influence  make-up  tank  level  indication; 

(iii)  Adding  water  to  the  make-up  tank 
during  the  test  and  either  not  including 
the  addition  in  the  computer  calculation 
or  underrecording  the  addition  in  the 
computer: 

(iv)  Taking  advantage  of  differences 
or  inaccuracies  in  plant  instrumentation 
(e.g.,  make-up  tank  level  indicators)  in 
an  attempt  to  influence  parameters 
critical  to  the  leak  rate  surveillance  test 
calculation; 

(v)  Taking  or  failing  to  take  any  action 
in  violation  of  technical  specification 
requirements? 

(e)  The  Commission  has  accepted  the 
fmdings  of  the  U.S.  Attorney  that  the  24 


individuals  mentioned  in  footnote  1. 
supra,  were  not  involved  in  the  leak  rate 
falsifications.  It  has  also  accepted  the 
OI  finding  that  Michael  Ross  similarly 
was  not  involved.  Accordingly,  the 
Commission  has  decided  that  these 
individuals  are  outside  of  the  scope  of 
the  hearing.* Therefore,  the  Presiding 
Board  shall  not  address  any  issue 
regarding  any  alleged  knowledge  or 
involvement  of  these  individuals  in  the 
falsifications  that  occurred  at  the  TMI-2 
reactor  from  February  2. 1978  until 
March  28, 1979. 

(f)  The  Presiding  Board  is  not  to 
entertain  issues  other  than  those  set 
forth  in  (a)-(d)  above  without  the  prior 
authorization  of  the  Commission. 

C.  Procedures 

1.  The  Chief  Administrative  Judge, 
Atomic  Safety  and  Licensing  Board 
Panel,  is  to  appoint  a  three-person 
Presiding  Board  to  rule  on  petitions  to 
intervene,  to  conduct  any  prehearing 
procedures  and  the  hearing,  and  to 
render  a  recommended  decision  setting 
forth  the  facts  surrounding  the 
falsifications  and  identifying  those 
individuals  who  participated  in,  or  knew 
of  and  condoned,  or  by  their  dereliction 
or  culpable  neglect  allowed  the  leak  rate 
falsifications  at  TMI-2. 

2.  Any  person  who  has  an  interest 
which  may  be  affected  by  this  hearing 
may  petition  to  intervene.  Petitions  to 
intervene  shall  include  the  name  of  the 
party,  how  the  party's  interest  may  be 
affected  by  the  proceeding,  and  how  the 
party  expects  to  contribute  to  the 
development  of  an  adequate  record. 
Petitions  are  to  be  filed  within  45  da>'s 
of  the  date  of  this  Order  and  Notice  of 
Hearing.  Petitions  shall  be  granted  if  the 
Presiding  Board  determines  that  the 
petitioner  has  an  interest  that  may  be 
affected  and  petitioner  will  likely 
contribute  to  development  of  an 
adequate  record. 

3.  The  hearing  will  be  held  in  the 
Washington,  D.C.  area,  although  the 
Presiding  Board  may  hold  portions  of 
the  hearing  in  other  places  consistent 
with  the  convenience  of  the  parties  or 
their  representatives  and  the  public 
interest. 

.4.  The  NRC  staff  will  not  participate 
as  a  party.  Instead,  it  will  make 
available  to  the  parties  and  to  the 


*  If  the  Presiding  Board  believes  that  any  of  tfaeae 
individuals  have  pertinent  information  to  pruvide  on 
issues  falling  within  the  scope  of  the  hearing,  ii  may 
call  them  as  witnesses  at  mutually  convenient  times 
or.  if  necessary,  issue  a  subpoena  requiring  their 
attendance  and  testimony.  The  Board  is  not  to  make 
unreasonable  demands  on  the  time  of  these 
individuals  or  upon  other  persons  playing  key  roles 
in  the  operation  of  any  nuclear  facility. 
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Presiding  Board  relevant  documentary 
material  within  its  possession  as  soon 
as  practicable  after  issuance  of  this 
Order  and  Notice  of  Hearing.  Disclosure 
of  material  is  to  be  consistent  with  die 
Commission's  Statement  of  Poli<;y. 
"Investigations,  Inspections,  and 
Adjudicatory  Proceedings,"  49  FR  36032 
(September  13, 1984).  The  NRC  staff  will 
also  provide  whatever  testimony  or 
other  assistance  the  Presiding  Board 
requests  to  ensure  that  the  hearing 
record  is  fully  developed.  All  orders, 
petitions,  submissions  to  the  Presiding 
Board  and  other  pertinent  material  shall 
be  served  on  the  NRC  staff. 

5.  This  hearing  will  not  be  conducted 
under  10  CFR  Part  2,  Subpart  G,  except 
that,  in  addition  to  the  powers  granted 
by  this  Order  and  Notice  of  Hearing,  the 
Presiding  Board  shall  have  the  powers 
specified  in  10  CFR  2.718  (a),  (e),  (f).  (h). 
(i),  (j)  and  (k).  The  hearing  will  be 
conducted  using  a  legislative  hearing 
format,  as  specified  below. 

(a)  Only  relevant,  material,  and 
reliable  oral  and  docimientary  evidence 
which  is  not  repetitious  should  be 
admitted  into  evidence.  Only  the 
Presiding  Board  will  be  able  to  call 
witnesses  or  to  question  them. 
Witnesses  will  testify  under  oath. 

(b)  No  discovery  will  be  conducted. 
Instead,  it  is  the  Commission's  intent 
that  the  hearing  itself  serve  as  the  fact- 
finding mechanism. 

(c)  The  presiding  Board  may  issue 
subpoenas  if  necessary  to  compel 
attendance  of  witnesses.  The  Presiding 
Board  will  make  available  to  the  parties 
lists  of  the  individuals  that  it  intends  to 
call  as  witnesses.  Parties  will  be  invited 
by  the  Presiding  Board  to  submit 
recommendations  regarding  whether 
additional  individuals  should  be  called 
to  testify. 

(d)  Before  each  witness  testifies,  the 
Presiding  Board  will  invite  the  parties  to 
submit  questions  in  writing  to  the 
Presiding  Board  which  they  believe 
should  be  posed  to  the  witness.  The 
Presiding  Board  has  the  discretion  to  use 
the  questions  suggested  by  the  parties. 

(e)  After  the  hearing  has  been 
completed,  the  Presiding  Board  is  to 
invite  the  parties  to  file  proposed 
findings  of  fact  and  conclusions  of  law. 

(f)  The  Presiding  Board  is  to  issue  a 
recommended  decision  which  sets  forth 
its  findings  on  who  participated  in,  had 
knowledge  of  and  condoned,  or  by  their 
dereUction  or  culpable  neglect  allowed 
the  leak  rate  falsifications,  and  the  facts 
surrounding  any  such  involvement  in 
sufficient  detail  to  determine  the 
involvement  of  any  individual  who  may 
now  work,  or  in  the  future  work,  at  a 
nucletir  facility.  The  Board's  decision 
shall  address  each  of  4he  issues  set  out 


in  Part  B  of  this  Order.  The  Presiding 
Board  is  not  to  make  recommendations 
regarding  whether  any  actions  should  be 
taken. 

(g)  The  Presiding  Board's 
recommended  decision  will  not  be 
subject  to  review  by  an  Atomic  Safety 
and  Licensing  Appeal  Board. 

(h)  The  Presiding  Board  is  not  to 
deviate  from  the  procedures  set  forth 
above  without  prior  authorization  from 
the  Commission.  If  the  Presiding  Board 
should  determine  that  these  procedures 
will  not  lead  to  the  development  of  an 
adequate  hearing  record,  and  that  other 
procedures,  such  as  discovery  or  cross- 
examination,  are  necessary  for  the 
development  of  an  adequate  hearing 
record,  the  Presiding  Board  is  to  request 
authorization  from  the  Commission  to 
use  more  formal  procedures.  The 
Presiding  Board  in  its  request  to  the 
Commission  is  to  specify  in  detail  those 
issues  which  cannot  be  fully  developed 
under  the  procedures  in  the  Order  and 
Notice  of  Hearing,  what  procedures  it 
desires  to  use.  and  how  use  of  those 
additional  procedures  will  result  in  the 
development  of  the  needed  information. 

On  the  basis  of  the  Presiding  Board's 
recommended  decision  and  taking  into 
account  any  other  information  which  it 
believes  is  appropriate  for  Commission 
consideration,  the  NRC  staff  shall  make 
recommendations  to  the  Commission 
regarding  what  action,  if  any,  should  be 
taken.  The  NRC  staff  is  to  provide  its 
recommendations  to  the  Commission 
within  sixty  days  after  issuance  of  the 
Presiding  Board's  decision.  Those 
recommendations  are  to  include 
whether  the  Commission  should  remove 
the  condition  imposed  in  the  TMI-1 
restart  proceeding  barring  certain 
individuals  frvm  certain  positions  at 
TMI-1. 

After  reviewing  the  Board's     " 
recommended  decision  and  the  NRC 
staffs  recommendations,  the 
Commission  will  decide  what  further 
steps,  if  any,  need  to  be  taken  with 
regard  to  involved  individuals.  This  will 
include  consideration  of  whether  to 
remove  TMI-1  employment  constraints 
and  whether  to  initiate  formal 
enforement  action  or  take  any  Ucensing 
action  with  regard  to  involved 
individuals.  If  as  a  result  of  its  review 
the  Commission  institutes  a  formal 
enforcement  proceeding '  or  takes  any 


'Because  the  leak  rale  falsification  events  to  be 
addressed  in  this  Board  hearing  are  nxne  than  five 
years  old.  the  five-year  statute  of  limitations  set 
forth  in  2S  U.S.C.  2462  may  bar  the  NRC  from 
subsequently  instituting  an  enforcement  proceeding 
for  involvement  in  the  events  that  are  the  subject  of 
this  hearing.  However,  the  information  developed  in 
the  hearing  may  be  used  for  other  pvirposes.  for 


licensing  action,  the  facts  found  by  the 
Presiding  Board  and  Commission  in  the 
hearing  ordered  here  will  not  be  binding 
in  the  subsequent  enforcement  or 
licensing  proceeding. 

It  is  so  ordered. 

Commissioners  Asselstine  and 
Bemthal  disapproved  this  Order  and 
provided  separate  views. 

Dated  at  Washington.  D.C,  this  18th  day  of 
December  1965. 

For  the  CommiBsiop,* 
Samual  |.  Chilk.  O^ 
Secretary  of  the  ComnuM*ion. 

Separate  Views  of  ConunlasioiMr  AsseistiiM 

I  cannot  agree  with  the  hearing  procedtires 
established  by  the  Commission  in  this  order. 

First,  the  Commission  should  simply  hold 
an  adjudicatory  hearing  on  this  issue  rather 
than  setting  up  some  sort  of  ersatz  legislative 
proceeding.  Since  the  Commission  will  not  do 
that,  however,  they  should  at  least  have 
modified  some  of  the  more  unreasonable 
provisions.  At  a  minimum  any  party  to  the 
TMI-1  Restart  proceeding  who  wishes  to 
participate  in  this  proceeding  should  be 
automatically  admitted  as  a  party  without 
having  to  establish  standing.  Further,  holding 
the  "hearing"  in  the  Washington.  D.C.  area 
seems  to  needlessly  make  participation  in 
this  proceeding  more  difficult  than  it  should 
be. 

Second,  the  Commission  should  not 
exclude  consideration  of  the  involvement  of 
all  upper-level  GPUN  management.  I 
explained  in  more  detail  my  reasons  for 
l>elieving  that  the  scope  of  this  hearing 
should  not  be  limited  in  my  dissenting  views 
on  CLI 8S-2  so  I  will  not  repeat  them  hers. 
Sufflce  it  to  say  that  in  my  view  relying  solely 
on  the  statement  of  the  US.  Attorney  at  a 
court  hearing  on  a  bargained  plea  agreement 
is  not  a  valid  jusification  for  ignoring 
management  responsibility  for  the  leak  rate 
falsifications.  . 

Separate  Views  of  Commissioner  Bemtfaal 

I  dissented  from  the  path  the  majority 
chose  in  respect  to  the  number  and  scope  of 
additional  hearings  in  relation  to  the 
Commission's  restart  of  TMI-1. 1  continue  to 
believe  that  the  overriding  consideration  in 
the  denouement  of  the  TMI-1  restart 
proceeding  is  public  confidence — the  need  for 
the  public  to  be  provided,  to  the  extent 
reasonably  possible,  with  all  the  facts 
relevant  to  the  TMI  accident  and  its 
aftermath. 

I  consider  this  hearing  as  ordered  by  the 
Commission  unlikely  to  prove  adequate  for 
that  important  purpose. 

[FR  Doc  85-30284  Filed  12-20-85: 8:45  am) 
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example,  in  evaluadi^  whether  an  individual's 
operator  license  shouM  be  renewed 

'Commissioner  Bemthal  was  absent  when  this 
order  was  afTirmed.  He  had  previously  disapproved 
the  Order  and  had  he  been  present  he  would  have 
afTirmed  his  prior  vote. 
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(Docket  No.  50-276] 

Environmental  Assessment  and 
Finding  of  no  Significant 
Environmental  Impact  Regarding 
Proposed  Order  Reiating  to 
Termination  of  Facility  Operating 
Ucense  No.  R-111;  Georgia  Institute  of 
Technology 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  Order  authorizing 
disposition  of  all  reactor  components 
and  terminating  Facility  Operating 
License  No.  R-111  for  the  AGN-201 
reactor  facility  on  the  Campus  of 
Georgia  Institute  of  Technology  in 
Atlanta,  Georgia.  A  single  Order  is 
considered  appropriate  because 
removing  all  fuel  from  this  type  of 
reactor  leaves  an  intact,  portable,  non- 
radioactive entity. 

The  Order  would  authorize  disposal 
of  the  reactor  components  and  terminate 
the  Operating  License  in  accordance 
with  the  licensee's  application  dated 
September  26, 1984,  as  supplemented. 
Opportunity  for  hearing  was  afforded  by 
the  Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License  published  in  the  Federal 
Register  on  November  21 1984  at  49  FR 
45939.  No  request  for  a  hearing  or 
petition  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  Order  would  authorize 
disposition  of  all  non-fueled  reactor 
components  and  terminate  Facility 
Operating  License  No.  R-111,  issued  for 
the  AGN  reactor  at  the  Georgia  Institute 
of  Technology  in  Atlanta,  Georgia. 

Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  50.82,  the  licensee 
has  requested  that  the  Commission 
terminate  the  Operating  License.  The 
final  radiological  inspection  has  been 
completed,  showing  that  all  relevant 
regulatory  requirements  have  been 
satisfied.  Therefore,  there  is  no  longer 
any  need  for  the  Operating  License  to 
remain  in  effect. 

Environmental  Impacts  of  Proposed 
Action  , 

The  fuel  has  been  removed  form  the 
reactor  and  authorization  to  retain  it  has 
been  transferred  to  another  Facility 
Operating  License,  and  residual 
contamination  is  within  acceptable 
levels.  Also,  the  remainging  components 
are  essentially  portable,  so  removing 
them  will  cause  no  distrubance  of 
buildings  and  grounds.  Therefore. 


termination  of  the  license  is  the  next 
appropriate  adijiinistrative  action.  This 
action  will  have  no  environmental 
impact. 

Alternative  Use  of  Resources 

The  proposed  action  does  not  involve 
any  unresolved  conflicts  concerning 
alternatives  uses  of  available  resources. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  and  approved 
the  licensee's  decommissioning  plan  and 
conducted  the  final  inspection  of  the 
site.  No  other  agencies  or  persons  were 
consulted.      « 

Finding  of  no  Significant  Impact 

On  the  basis  of  the  Environmental 
Assessment,  the  Commission  has 
concluded  that  termination  of  the 
license  will  have  no  significant 
environmental  impact.  The  Commission 
has  determined  not  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action  see  the  licensee's  request  for 
authorization  to  dismantle  and  for 
termination  of  the  Facility  Operating 
License  dated  September  26, 1984,  and 
the  Conmiission's  Notice  of  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts  and 
terminating  Facility  License  dated 
November  21, 1984,  (49  FR  45939),  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC. 

Dated  at  Bethesda,  Maryland,  this  17th  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Oominic  Tondi, 

Acting  Director  Standardization  and  Special 
Projects  Directorate,  Division  ofPWR 
Licensing-B. 
[FR  Doc.  85-30286  Filed  12-20-85:  8:45  am] 

BUXINO  COOE  7S90-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Conunission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 


BEST  COPY  AVAILABLE 


staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  CE  304-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Standard  Format  and 
Content  of  Decommissioning  Mans  for 
10  CFR  Parts  30.  40.  and  70  Licensees" 
and  is  intended  for  Division  3,  "Fuels 
and  Materials  Facilities."  It  is  being 
developed  to  identify  the  information 
needed  by  the  NRC  staff  for  evaluating 
decommissioning  plans.  The  guide  also 
provides  a  format  for  submitting  this 
information. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  soUcited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Brancli. 
Division  of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Comments  may  also  be  dehvered  to 
Room  4000.  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  1717  H  Street.  NW., 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  February  17, 
1986. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washinton,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Docimient 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 


'i'illHIl.' 
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approval  is  not  required  to  reproduce 

them. 

(5  U.&C  552(a)) 

Dated  at  RockviUe,  Maryland,  this  Iddi  day 
of  December  196S. 

For  the  Nudear  Regulatory  Conunissian. 
Guy  A.  ArioMo. 

Director.  Division  of  Engineering  Technology. 
Office  of  Nuclear  Regulatory  Research. 

[FR  Doc  85-30285  Filed  12-20-85;  8:45  am] 


(DociWtNa  50-244] 

Rochester  Gas  4  Electric  Corp^  R^ 
Ginna  Nudear  Powrer  Plant,  Issuance 
of  Amendment  to  FacWty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
ConuTiission  (the  Commission)  has 
issued  Amendment  No.  12  to  Facility 
Operating  License  No.  DPR-18  issued  to 
Rochester  Gas  and  Electric  Corporation 
(the  licensee)  which  revised  the 
Technical  Specifications  for  operation  of 
the  R.R  Ginna  Nuclear  Power  Plant  (the 
facility),  located  in  Wayne  County.  New 
York,  llie  amendment  was  elective  as 
of  the  date  of  its  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  authorize  storage  of 
consolidated  spent  fuel  in  the  spent  fuel 
pool  and  to  authorize  use  of  the 
auxiliary  building  crane  to  move 
consolidated  fuel  canisters. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
iHlearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
November  13. 1985.  No  request  for  a 
hearing  at  petition  for  leave  to  intervene 
was  filed  following  this  notice. 

An  "Environmental  Assessement  and 
Finding  of  No  Significant  Impact"  was 
Published  in  the  Federal  Register  on 
December  16. 1985  (50  FR  51317)  in 
connection  with  this  action. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  February  27, 1985  as 
supplemented  on  June  10,  June  26,  and 
July  11, 1985,  (2)  Amendment  No.  12  to 
Facility  Operating  License  No.  DPR-18, 
and  (3)  the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 


1717  H  Street.  NW..  Washington,  DC, 
and  at  the  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  Yoiii 
14610.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of  PWR 
Licensing-A,  NRR. 

Dated  at  Betfaesda.  Maryland,  this  16th  day 
of  December  1985. 

For  the  Nuclear  R^gulaloiy  Commissioo. 
Geoise  B.  Laar.  I 

Director.  Pro  feet  Diredorate  #1  Division  of 
PWR  Licensing.  ^ 

[FR  Doc  85-30288  Filed  12-20-85;  8:45  am] 
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POSTAL  RATE  COMMISSION 

(Docket  Na  A86-3;  Order  Na  644] 

Chattiam.  Mississippi  38731  (Mrs.  CaWe 
Mosley  et  aL,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 

Before  Commissioners:  Janet  D.  Steiger. 
Chairman:  Hem>  R.  Folsom,  Vice-Chairman; 
John  W.  Crutclier  Bonnie  Guiton:  Patti  Birge 
Tyson. 

Issued  November  13. 1985. 

Docket  number  A86-3 

Name  of  affected  post  office:  Chatham. 

Mississippi  38731 
Name(s)  of  petitioner(8):  Mrs.  Callie 

Mosley;  George  W.  Stone,  Sr. 
Type  of  determination:  Closing 
Date  of  filing  of  first  appeal  papers: 

November  6. 1985 
Categories  of  issues  apparently  raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404{b)(2)(A}J. 

2.  Effect  on  the  conmiunity  (39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5)]  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
Petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  November  21, 1985. 


(6)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Refister. 

By  the  Commissiaa. 
Charles  L.  Clapp,     f    ' 
Secretary. 

Appendix— Docket  Na  AB6-S.  Oiatliam. 
Mississippi  38731 

November  6, 1965:  Filing  of  Petition 

November  13, 1985:  Notice  and  Order  of 
Filing  of  Appeal 

December  2. 1985:  Last  day  for  filing 
petitions  to  intervene  [see  39  CFR 
3001.111(b)l. 

December  12, 1985:  Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115(a)  and  (b)]. 

January  2, 1966:  Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)]. 

January  17, 1986:  (1)  Petitioners'  Reply 
Brief  should  Petitioners  choose  to  file 
one  [see  39  CFR  3001.115(d)]. 

January  24, 1986:  (2)  Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  Conunission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116]. 

March  6, 1986:  Expiration  of  120^iay 
decisional  schedule  [see  39  U.S.C. 
404(b)(5)]. 

(FR  Doc.  85-30212  Piled  12-20-85:  8:45  am]    . 
BtLUNG  CODE  771S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-14S54] 

Application  and  Opportunity  for 
Hearing;  Hartford  Variable  Annuity  Ufe 
Insurance  Company— Variable 
Account  "B" 

December  16, 1985.^ 

Notice  is  hereby  given  that  Hartford 
Variable  Annuity  Life  Insurance 
Company — Variable  Account  "B" 
("Applicant"),  Hartford  Plaza,  Hartford. 
Connecticut  06115,  an  insurance 
company  separate  account  registered 
under  the  Investment  Company  Act  of 
1940  ("Act")  as  a  unit  investment  trust, 
filed  an  application  on  July  22, 1985,  and 
an  amendment  thereto  on  November  7, 
1985,  pursuant  to  section  8(f)  of  the  Act, 
for  an  order  of  the  Commission 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  referred  to  the 
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Act  and  the  rules  thereunder  for  the 
applicable  provisions. 

On  April  24. 1981.  Applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  and  a  registration  statement  on  Form 
-S-6.  The  registration  statement  was 
declared  effective  May  7, 1984. 

Hartford  Variable  Annuity  Life 
Insurance  Company  ("HVA")  wons 
100%  of  the  outstanding  units  of  interest 
of  the  Applicant  There  had  been 
approximately  15  contractholders  whose 
premium  payments  had  totaled 
approximately  $225,000.  These  separate 
account  assets  were  fully  invested  in 
Depository  Accounts.  In  late  1984,  HVA 
management  decided  to  discontinue  sale 
of  the  contracts  and  to  terminate  all 
existing  contracts.  Accordingly, 
contractholders  were  offered  the  option 
of  either  surrendering  out  their  contracts 
or  transferring  their  funds  (original 
purchase  payment  plus  interest  on  such 
amount)  to  Variable  Account  "A", 
another  HVA  unit  investment  trust. 
During  the  period  from  February  through 
March  1985,  approximately  half  of  the 
contractholders  surrendered  their 
contracts  for  full  refund,  while  the  other 
half  transferred  to  Variable  Account 
"A."  Liquidations  for  purposes  of 
repayment  to  contractholders  or  transfer 
to  Variable  Account  "A"  were  made  at 
the  then  current  unit  value  from  the 
assets  of  the  Applicant.  No  sales  or 
brokerage  commission  were  paid. 

Applicant  states  that  its  assets  consist 
of  investments  in  Depository  Accounts 
maintained  at  national  banking 
institutions,  and  at  September  30, 
amounted  to  $149,582.  and  that  these 
assets  have  been  retained  by  the 
Applicant  in  order  to  earn  interest 
income.  Liabilities  represent  mortality 
expenses  which  will  be  paid  upon 
liquidation.  As  of  September  30, 1985, 
these  amounted  to  $1,455,  due  to  HVA. 
Applicant  states  that  upon  liquidation,  it 
will  settle  any  existing  liabilities  and 
distribute  to  HVA  the  full  liquidation 
value  of  its  holdings  at  the  unit  value 
then  computed. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  13, 1986,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20459.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 


certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Wheeler, 
Secretary. 

(FR  Doc.  85-30290  Filed  12-20-B5;  a-45  am] 
BttJJM  CODE  •Ol».ei-ll 

(Release  No.  IC-14848;  811-3192] 

Application  and  Opportunity  for 
Hearing;  IDS  Ufa  Capltai  Reaourca 
Fundi,  Inc. 

December  13. 1985. 

Notice  is  hereby  given  the  IDS  Life 
Capital  Resource  Fund  L  Inc. 
("Applicant"),  1000  Roanoke  Building. 
Minneapolis,  Minnesota  55474, 
registered  under  the  Investment 
Company  Act  of  1^40  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  October  31, 1985,  for  an 
order  of  the  Commission  pursuant  to 
section  8(f)  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  All  intersted 
persons  are  referred  to  the  appication  on 
file  with  the  Commission  for  a  statement 
of  the  representations  contained  therein, 
which  are  summarized  below,  and  are 
referred  to  the  Act  and  the  rules 
thereunder  for  the  appUcable  provisions. 

On  May  29, 1981,  Applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  and  a  registration  statement  on  Form 
N-1.  The  registration  statement  was 
declared  effective  on  November  la  1981. 
Applicant  states  that  it  is  the  investment 
vehicle  for  Accounts  C,  D,  and  E, 
separate  accounts  of  the  IDS  Life 
Insurance  Company  registered  as  unit 
investment  trust  under  the  Act,  and  for 
Accounts  1.  2,  and  3,  separate  accounts 
of  IDS  Life  Insurance  Company  of  New 
York,  which  are  also  so  registered. 

Applicant  states  that  the  initial  public 
offering  commenced  on  October  13, 
1981,  and  Applicant's  separate  existence 
as  a  corporation  terminated  on  August 
30, 1985,  upon  the  fiUng  of  the 
Agreement  of  Merger  in  the  state  of. 
incorporation,  Nevada.  Applicant 
further  states  that  it  has  not  transferred 
any  of  its  assets  to  a  separate  trust 
within  the  last  18  months.  Apphcant 
represents  that  no  distributions  were 
made  to  securityholders  and  Applicant 
has  not  retained  any  assets. 

Applicant  maintains  that  no  debts  or 


other  liabilities  remain  outstanding  and 
that  is  not  a  party  to  any  litigatioo  or 
administrative  proceedings.  Apfdicant 
further  represents  that  it  has  no 
securityholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

The  application  stales  that  as  of 
August  30. 1985.  it  had  2.04a776  shares 
of  common  stock  outstanding  with  a  ne< 
value  per  share  of  $14,487.  Applicant 
submits  that  all  expenses  of  the  merger 
were  borne  by  IDS  Life  Insurance 
Company,  that  all  securityholders' 
interests  have  been  transferred  into  die 
Surviving  Corporation.  IDS  Life  Capital 
Resource  Fund.  Inc.,  fSurviving 
Corporation")  and  that  all  portfolio 
securities  and  any  other  assets  of  the 
Applicant  were  transferred  into  the 
Surviving  Corporation.  Applicant  furth«' 
states  that  (1)  Its  Board  of  Dirctors. 
including  a  majority  of  the  directors  who 
are  not  interested  persons  of  either  the 
Applicant  or  IDS  Life  Capital  Resource 
Fund  n.  Inc.  recommended  the  merger  of 
the  two  funds  on  May  9. 1985:  (2)  on  July 
10, 1985,  shareholders  voted,  on  the 
instuctions  of  the  contractowners,  to 
approve  the  mei^ger  between  AppUcanI 
and  IDS  Life  Capital  Resource  Fund  IL 
Inc.  The  affirmative  vote  represented  at 
least  a  majority  of  the  issued  and 
outstanding  capital  stock  of  Applicant 
and  that  thereby  the  Agreement  of 
Merger  was  duly  adopted:  and  (3)  proxy 
material  was  distributed  to 
contractowners  and  filed  with  the 
Commission  regarding  the  proposed 
mei:ger. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  8, 1986.  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  natiue  of  his/her  interest,  the 
reasons  for  such  request,  and  the 
speciflc  issues,  if  any.  of  fact  or  law  that 
are  disputed.  Such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington.  DC 
20549.  A  copy  of  such  request  should  be 
served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or,  in 
the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 
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For  the  Coiimiission.  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
John  Wbaeier, 
Secretary. 
(FR  Doa  85-30291.  Filed  12-20-85  8:45  am] 

MLLMQ  COM  M10-«1-« 

[RateM*  Na  IC-14«49;  811-3191) 

Application  and  Opportunity  for 
Haaring:  IDS  Ufa  Spadal  Incoma  Fund 
I,  inc. 

December  13, 1985. 

Notice  is  hereby  given  that  IDS  Life 
Special  Income  Fund  I.  Inc. 
("Applicant"),  1000  Roanoke  Building, 
Minneapolis,  Minnesota  55474, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  October  31. 1985,  for  an 
order  of  the  Commission  pursuant  to 
section  8(f)  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  rules  thereunder  for  the 
applicable  provisions. 

On  May  29, 1981,  Applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  and  a  registration  statement  on  Form 
N-1.  The  registration  statement  was 
declared  effective  on  November  10, 1981. 
Applicant  states  that  it  is  the  investment 
vehicle  for  Accoimts  C,  D,  and  E, 
separate  accounts  of  the  IDS  Life 
Insurance  Company  registered  as  unit 
investment  trusts  under  the  Act,  for 
Accounts  1,  2,  and  3,  separate  accoimts 
of  IDS  Life  Insurance  Company  of  New 
York,  which  are  also  so  registered. 

Applicant  states  that  the  initial  public 
offering  commenced  on  October  13, 
1981,  and  Applicant's  separate  existence 
as  a  corporation  terminated  on  August 
30, 1985,  upon  the  filing  of  the 
Agreement  of  Merger  in  the  state  of 
incorporation,  Nevada.  Applicant 
■  further  states  that  it  has  not  transferred 
any  of  its  assets  to  a  separate  trust 
within  the  last  18  months.  Applicant 
represents  that  no  distributions  were 
made  to  securityholders  and  Applicant 
has  not  retained  any  assets. 

Applicant  maintains  that  no  debts  or 
other  liabilities  remain  outstanding  and 
that  it  is  not  a  party  to  any  litigation  or 
administrative  proceedings.  Applicant 
further  represents  that  it  has  no 
<»ecurityholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage  in  any 


business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

The  application  states  that  as  of 
August  3a  1985,  it  had  3,403,916  shares 
of  common  stock  outstanding  with  a  net 
asset  value  per  share  of  $11,278. 
Applicant  submits  that  all  expenses  of 
the  merger  were  borne  by  IDS  Life 
Insurance  Company,  that  all 
securityholders'  interests  have  been 
transferred  into  the  Surviving 
Corporation,  IDS  Life  Special  Income 
Fimd,  Inc.  ("Surviving  Corporation"), 
and  that  all  portfolio  securities  and  any 
other  assets  of  the  Applicant  were 
transferred  into  the  Surviving 
Corporation.  Applicant  further  states 
that:  (1)  Its  Board  of  Directors,  including 
a  majority  of  the  directors  who  are  not 
interested  persons  of  either  the 
Applicant  or  IDS  Life  Special  Income 
Fimd  II,  Inc.  recommended  the  merger  of 
the  two  funds  on  May  9, 1985;  (2)  on  July 
10, 1985,  shareholders  voted,  on  the 
instructions  of  the  contractowners,  to 
approve  the  merger  between  Applicant 
and  IDS  Life  Special  Income  Fund  II,  Inc. 
The  affirmative  vote  represented  at  least 
a  majority  of  the  issued  and  outstanding 
capital  stock  of  Applicant,  and  that 
thereby  the  Agreement  of  Merger  was 
duly  adopted;  and  (3)  proxy  material 
was  distributed  to  contractowners  and 
filed  with  the  Commission  regarding  the 
proposed  merger. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  8, 1986,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  such  request,  and  the 
specific  issues,  if  any,  fact  or  law  that 
are  disputed;  Such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  A  copy  of  such  request  should  be 
served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or,  in 
the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 

[FR  Doc.  85-30292  Filed  12-20-85:  8:45  am] 
^>.a|LUNQ  CODE  M10-01-M 


(RcImM  No.  IC-14SS2;  (FH*  No.  811-3892)1 

institutional  Telephone  Trust,  First 
Exchange  Series  (A  Unit  Investment 
Trust);  Application  for  an  Order 
Declaring  ttiat  Applicant  Has  ceased  to 
be  an  Investment  Company 

December  16, 1985. 

Notice  is  hereby  given  that 
International  Telephone  Trust,  First 
Exchange  Series  (A  Unit  Investment 
Trust)  ('Trust"),  c/o  Bank  of  New 
England,  N.A..  Corporate  Agency  O^ice, 
One  Washington  Mall,  Boston,  MA 
02109,  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  a  unit 
investment  trust,  filed  an  application  on 
November  12, 1985,  piusuant  to  Section 
8(f)  of  the  Act,  and  Rule  8f-l 
thererunder,  for  an  order  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  text  of  the  pertinent  statutory 
provisions. 

Trust  is  organized  as  a  conunon  law 
trust  in  accordance  with  the  laws  of  the 
Commonwealth  of  Massachusetts, 
pursuant  to  a  trust  agreement,  dated  as 
of  November  28, 1983  ('Trust 
Agreement"),  between  SEI  Financial 
Services  Company  ("SEI")  as  sponsor 
and  depositor,  and  Bank  of  New 
England,  N.A.,  as  trustee,  dividend 
agent,  and  redemption  agent.  On 
October  28, 1983,  Trust  filed  with  the 
Commission  a  Notification  of 
Registration  on  Form  N-8A,  and  a 
Registration  Statement  on  Form  N-8b-2 
under  the  Act.  On  October  31. 1983, 
Trust  filed  a  Registration  Statement  on 
Form  S-6  under  the  Securities  Act  of 
1933  ("Securities  Act"),  and  on 
November  28, 1983,  Trust  filed 
Amendment  No.  1  to  its  Form  S-6 
Registration  Statement,  which  was 
declared  effective  on  that  date.  The 
Registration  Statement  covered  an 
indefinite  number  of  units  of  beneficial 
interest  in  the  Trust,  and  the  initial 
public  offering  of  the  Trust's  units 
commenced  on  November  28, 1983, 
continuing  until  December  31, 1983. 

It  is  further  stated  that  the  Trust's 
units  were  offered  to  holders  of 
American  Telephone  &  Telegraph 
Company  ("AT&T')  common  stock  in 
exchange  for  their  AT&T  shares,  during 
an  exchange  period  running  from 
November  28, 1983,  to  December  31, 
1983.  The  exchange  ratio  was  one  unit  of 
the  Trust  for  each  share  of  AT&T 
tendered  and.  during  the  exchange 
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period.  1,132,012  unita  were  issued  in 
exchange  for  a  like  number  of  AT&T 
shares  of  common  stock.  The  ATftT 
shares  received  were  placed  in  the 
custody  of  Bank  of  New  England,  N.A. 
The  Trust  Agreement  provided  that 
the  Trust's  units  could  be  redeemed  in 
kind,  in  which  case  the  uniholder  would 
receive  the  number  of  whole  shares  of 
AT&T  represented  by  the  redeemed 
units.  Pursuant  to  the  Trust  Agreement. 
SEI,  as  sponsor,  directed  Bank  of  New 
England,  as  trustee,  to  terminate  the 
Trust  as  of  September  6. 1965,  as  the 
value  of  the  underlying  securities  (as 
deflned  in  the  Trust  Agreement)  at 
August  21, 1965  ($8,276,295]  was  less 
than  40%  of  the  aggregate  value  of  the 
underiying  securities  deposited  in  the 
Trust  during  the  exchange  period 
($74,712,792).  Accordingly,  the  balance, 
excluding  1.683  shares  which  were 
liquidated  on  the  New  York  Stock 
Exchange,  of  the  underlying  securities 
were  thereupon  distributed  in  kind  to 
the  holders  of  the  Trust's  46,435  units  as 
of  September  6, 1985. 

The  assets  of  the  Trust  presently 
consist  of  dividends  receivable  in  the 
amount  of  $31,866,  which  are  being 
retained  by  Applicant  as  a  reserve  for 
winding-up  expenses;  such  assets  will 
not  be  invested  in  any  securities,  it  is 
stated.  It  is  stated  further  that,  other 
Uian  winding-up  expenses  in  an  amount 

r  exceeding  $27,473.  the  Trust  has  no 
ts  or  other  liabilities  which  remain 
outstanding.  The  Trust  is  not  a  party  to 
any  litigation  or  administrative 
proceeding,  it  has  no  securityholders, 
and  it  is  not  engaged  nor  does  it  propose 
to  engage  in  any  business  activity  other 
than  that  necessary  to  the  winding-up  of 
its  affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  January  10, 1988,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  AJfter  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


Fqf  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lohoWhaeiv. 
Secretary. 
[FR  Doc.  85-30293  Filed  12-a>-85;  8:45  am] 
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[RtteaM  No.  1C-1485S;  (F««  No.  812-6217)] 

Mortgage  Bankers  Flnandai 
Corporation  II;  Application  For  an 
Order 


December  1&  1985. 

Notice  is  hereby  ^ven  that  Mortgage 
Bankers  Financial  Corporation  0 
("Applicant"),  1718  Connecticut  Avenue, 
NW..  Washington.  DC  20009.  a 
Delaware  corporation,  filed  an 
application  on  October  2, 1985.  for  an 
order  of  the  Commission,  pursuant  to 
section  e(c)  of  the  Investment  Company 
Act  of  1940  ("Act"),  exempting 
Applicant  from  all  provisions  of  the  Act 
to  enable  it  to  issue  bonds  secured  by 
certain  mortgage-related  collateral.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  text  of  the  relevant  statutory 
provisions. 

Applicant  was  organized  under 
Delaware  law  on  September  23, 1985,  as 
a  wholly-owned,  limited  purpose  finance 
subsidiary  of  Mortgage  Bankers 
Financial  Corporation,  a  Delaware 
corporation  engaged  in  the  mortgage 
fmance  business.  Applicant  will  operate 
as  a  financing  entity  providing  a  source 
of  funds  to  home  builders,  mortgage 
bankers,  thrift  institutions,  commercial 
banks,  insurance  companies  and  other 
entities  engaged  in  real  estate  and 
mortgage  finance. 

Specifically,  Applicant  will  be 
engaged  in  the  issuance  of  bonds,  or 
other  evidences  of  indebtedness 
("Bonds")  secured  by  certain  borrowing 
arrangements  (described  below,  and 
hereinafter  referred  to  as  "Funding 
Agreements"),  and  by  certain  securities 
derived  from  residential  mortgages 
(described  below,  and  hereinafter 
referred  to  as  "Mortgage  Collateral"). 
Apphcant  will  lend  the  proceeds 
obtained  from  the  issuance  of  Bonds  to 
borrowers  for  use  in  connection  with  the 
funding  or  acquisition  of  Mortgage 
Collateral  and  in  connection  with  other 
activities  incidental  to,  or  necessary  or 
convenient  for  such  purposes.  Applicant 
will  have  no  significant  assets  other 
than  Funding  Agreements  and  Mortgage 
Collateral 


The  Bonds  will  be  issued  pursuant  to 
an  indenture  dra«vn  between  Applicant 
and  an  independent  trustee  ("Trustee"), 
and  will  be  registered  under  the 
Securities  Act  of  1933  ("Securities  Act*!. 
Bonds  may  consist  of  several  classes,  or 
may  all  be  of  a  single  class,  and  will  be 
sold  to  institutional  or  retail  investors 
through  one  or  more  investment  banking 
firms.  Bonds  may  be  issued  in  separate 
series,  and  as  required  by  Applicant's 
certificate  of  incorporation,  any 
issuance  of  Bonds  will  be  rated  by  a 
nationally-recognized  statistical  rating 
organization  in  the  highest  bond  rating 
category.  To  the  extent  that  Bonds  are  to 
be  secured  by  Mortgage  Collateral 
Applicant  will  issue  Bonds  and  apply 
the  proceeds  of  sale  to  the  direct 
purchase  of  Mortgage  CoUateraL  To  the 
extent  that  a  series  of  Bonds  is  to  be 
secured  by  Funding  Agreements. 
Applicant  will  enter  into  a  Fimding 
Agreement  with  each  borrower 
participating  in  such  series,  pursuant  to 
which,  upon  the  issuance  of  Bonds  by 
Applicant  (i)  AppUcant  will  lend  a 
proportionate  share  of  the  proceeds  of 
the  Bonds  to  each  borrower,  (ii)  the 
borrower  will  pledge  Mortgage 
Collateral  to  Applicant  as  security  for 
its  loam  (iii)  the  borrower  will  be 
obligated  to  repay  the  loans  made  to  it 
by  Applicant  by  causing  payments  on 
the  Mortgage  Collateral  to  be  made 
directly  to  the  Trustee  on  behalf  of 
Applicant  in  such  amounts  as  are 
necessary  to  pay  a  proportionate  share 
of  the  principal  ofand  interest  on  the 
Bonds  as  they  become  due:  and  (iv)  if  so 
provided  in  the  Funding  Agreonent  the 
borrower  will  issue  one  or  more 
promissory  notes  to  evidence  the 
borrower's  obligation  to  repay  the  loan. 
Mortgage  Collateral  will  consist  of  (i) 
fully  modified  pass-through  certificates 
guaranteed  as  to  payment  of  principal 
and  interest  by  the  Govemmmt 
National  Mortgage  Association  (**GNMA 
Certificates"),  (ii)  mortgage  pass-through 
certificates  issued  by  the  Federal 
National  Mortgage  Association  (TNMA 
Certificates"),  (iii)  mortgage 
participation  certificates  issued  by  die 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC  Certificates"), 
and  (iv)  any  reserve  funds,  credit 
supports  and  collection  accounts  serving 
as  additional  collateral  for  the  Bonds 
(GNMA  Certificates,  NFMA  Certificates 
and  FHLMC  Certificates  are  collectively 
referred  to  hereinafter  as  "Mortgage 
Certificates").  Under  the  Indenture, 
Applicant  will  have  a  limited  ri^t  to 
substitute  new  Mortgage  Collateral 
("Substitute  Collateral")  for  Mortgage 
Collateral  initially  pledged  as  security 
for  the  Bonds.  Substitute  Collateral  will 
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be  required  to  have  payment  terms 
similar  to.  and  in  no  event  scheduled 
cash  flows  less  than,  those  of  the 
Mortgage  Collateral  in  replaces.  It  will 
be  a  further  condition  of  any  such 
substitution  that  the  outstanding  ratings 
of  the  Bonds  not  be  effected  by  such 
substitution.  Each  Mortgage  Certificate 
may  only  be  substituted  for  a  like  type 
of  Mortgage  Certificate.  Applicant  does 
not  anticipate  that  substitution  of 
Mortgage  Collateral  will  occur  .. 
frequently. 

Applicant  does  not  intend  to  require 
that  Mortgage  CertiRcates  relate  to 
"whole  pools".  It  is  asserted  that  any 
distinction  between  "whole  pool"  and 
"partial  pool"  Mortgage  Certificates  is 
irrelevant  insofar  as  the  investment  is 
concerned.  Each  Mortgage  CertiRcate 
evidences  a  fractional  undivided 
interest  in  the  underlying  pool  of 
mortgages,  and  payments  with  respect 
to  such  mortgages  are  passed  through 
pro  rata  to  the  Mortgage  Certificates  by 
the  issuer,  or  in  the  case  of  a  default,  by 
GNMA,  FNMA.  or  FHLMC.  A  holder  of 
Bonds  collateralized  by  "partial  pool" 
Mortgage  Certiflcates  has  exactly  the 
same  investment  experience  as  a  holder 
of  Bonds  collateralized  by  "whole  pool" 
Mortgage  Certificates. 

Applicant  will  assign  to  the  Trustee, 
as  security  for  the  Bonds,  its  entire  right, 
title  and  interest  in  the  Funding 
Agreements  (except  its  right  to 
indemnification),  the  Mortgage 
Collateral  pledged  thereunder,  and  the 
Mortgage  Collateral  it  purchases 
directly.  Payments  on  Mortgage 
Collateral  will  be  the  primary  source  of 
funds  for  payments  of  principal  and 
interest  due  on  the  Bonds.  The 
scheduled  available  principal  and 
interest  payments  on  the  Mortgage 
Collateral  securing  the  Bonds,  plus 
income  received  thereon,  will  be 
sufficient  to  make  the  interest  payments 
on  and  amortize  the  principal  of,  the 
Bonds  by  their  stated  maturity. 

It  is  further  stated  that  the  Bonds  will 
-provide  under  certain  circumstances  for 
their  mandatory  and  discretionary 
redemption  by  Applicant.  The  Bonds 
may  also  provide  for  redemptions  at  the 
option  of  Bondholders,  but  only  to  the 
extent  that  pajmients  received  on  the 
Mortgage  Collateral  are  available  for 
such  redemptions.  Under  no 
circumstances  will  Bondholders  be 
entitled  to  compel  the  liquidation  of  the 
Mortgage  Collateral  in  order  to  redeem 
the  Bonds  prior  to  maturity. 

Neither  Applicant  nor  the  Trustee  will 
be  able  to  impair  the  Bondholder's 
security  afforded  by  the  Mortgage 
Collateral.  Without  the  consent  of  each 
Bondholder  to  be  affected,  neither 
Applicant  nor  the  Trustee  will  be  able  to 


(1)  change  the  stated  maturity  on  any 
Bond:  (2)  reduce  the  principal  amount,  or 
the  rate  of  interest  on  any  Bond;  (3) 
change  the  priority  of  repayment  of  any 
class  of  Bonds  within  a  series;  (4)  impair 
or  adversely  affect  the  Mortgage 
Collateral  securing  a  series  of  Bonds;  (5) 
permit  the  creation  of  any  lien  ranking 
prior  to  or  on  a  parity  with  the  lien  of 
the  Indenture  with  respect  to  the 
Mortgage  Collateral;  or  (6)  otherwise 
deprive  Bondholders  of  the  security 
afforded  by  the  lien  of  the  Indention. 

With  regard  to  Applicant's  status 
under  the  Act,  Applicant  states  that  in 
general  it  will  not  be  engaged  in  a 
business  activity  sufficient  to  bring  it 
within  the  definition  of  investment 
company  set  forth  in  sections  3(a)(1)  or 
3(a)(3)  of  the  Act.  that  the  Funding 
Agreements  and  Mortgage  Collateral  are 
not  among  the  types  of  investments 
intended  to  be  covered  by  the  Act  and 
that  even  if  they  were  deemed  to  be 
such  investments,  the  circumstances 
under  which  Applicant  holds  the 
Funding  Agreements  and  the  Mortgage 
Collateral  do  not  constitute  investing, 
reinvesting,  holding,  or  trading  in 
securities  within  the  meaning  of  either 
sections  3(a)(1)  or  3(a)(3)  of  the  Act. 

Applicant  further  assets  that  even  if  it 
were  determined  that  it  falls  within 
either  or  both  of  the  aforesaid  Section 
3(a)  definitions  of  investment  company, 
it  should  be  deemed  to  come  within  the 
exception  to  those  definitions  afforded 
by  section  3(c)(5)(C)  of  the  Act.  That  is. 
Applicant  believes  that  as  a  substantive 
matter,  the  Funding  Agreements  and 
Mortgage  Certificates  constitute  liens  on 
real  estate  within  the  meaning  of  section 
3(c)(5)(C).  Applicant  further  states  that  it 
will  not  Issue  any  of  the  securities 
prescribed  by  section  3(c)(5](C],  and  that 
it  will  be  engaged  in  the  business  of 
facilitating  the  financing  of  mortgage 
loans.  Although  Applicant  will  not, 
under  the  Funding  Agreements,  acquire 
legal  title  to  the  Mortgage  Collateral — 
which  will  remain  the  property  of  the 
borrowers — Applicant  will  acquire  a 
security  interest  in  such  Mortgage 
Collateral  to  secure  payment  of  the 
loans  made  to  such  borrowers  pursuant 
to  the  Funding  Agreements.  Therefore,  it 
is  asserted.  Applicant  will  have  direct  or 
indirect  liens  on  and  other  interests  in    - 
real  estate. 

Thus,  while  Applicant  believes  that 
the  Funding  Agreements  are  not 
securities  within  the  purview  of  Section 
3  of  the  Act,  and  further,  that  the 
Funding  Agreements  represent  liens  on, 
or  interests  in.  real  estate  as 
contemplated  by  the  provisions  of 
section  3(c)(5)(C)  of  the  Act,  Applicant 
has  filed  a  request  for  exemption 
pursuant  to  section  6(c)  of  the  Act  to 


eliminate  any  uncertainty  as  to  its  status 
under  the  Act.  In  support  of  this  request 
for  exemption.  Applicant  states  that 
investors  will  be  protected  both  by  the 
terms  of  the  Indenture  establishing  a 
Trustee  qualified  to  protect  investors' 
interests,  and  by  the  security  afforded 
by  Mortgage  Collateral.  It  is  stated 
further  that  Applicant  will  not  trade  or 
deal  in  securities,  or  engage  in  any 
activities  other  than  those  incidental  to 
and  necessary  for  the  issuance  of  the 
Bonds.  Under  the  Indenture,  at  the  time 
a  series  of  Bonds  is  issued,  the  principal 
amount  and  the  collateral  value  of  the 
Mortgage  Collateral  for  such  series  will 
be  at  least  equal  to  the  principal  amount 
of  the  Bonds.  Each  pool  of  Mortgage 
Collateral  securing  a  series  of  Bonds 
will  be  fixed,  except  for  the  limited  right 
of  substitution  herein  described,  at  the 
time  of  issuance  of  such  Bonds.  The  pool 
will  not  be  subject  to  investment 
discretion  exercisable  by  any  tj 

participant  in  the  proposed  transaction. 
Accordingly,  neither  the  proposed 
operations  of  Applicant,  nor  the 
proposed  offering  and  sale  of  Bonds       i 
resemble  those  of  a  typical  investment . 
company,  which  has  the  authority  to 
invest,  reinvest  and  trade  with 
investors'  funds. 

Applicant  further  states  that  there  are 
important  policy  reasons  for  granting  the 
exemptive  relief  it  requests,  in  that  its 
activities  will  supply  capital  to  builders 
and  other  institutions  engaged  in  the 
real  estate  and  mortgage  markets,  and 
thereby  facilitate  the  financing  of 
housing,  a  critical  national  need.  The 
development  of  an  active,  efficient 
secondary  market  for  residential 
mortgages  has  long  been  an  important 
objective  of  national  housing  policy.  The 
secondary  mortgage  market  provides 
capital  for  primary  mortgage  lenders  by 
allowing  mortgage  lenders  to  sell 
mortgages  or  mortgage-backed 
securities. 

Applicant  further  states  that  a  number 
of  large  builders  and  thrift  institutions 
have  been  able  to  raise  funds  either 
through  the  direct  issuance  of  mortgage- 
backed  bonds,  or  through  the  issuance 
of  such  bonds  by  wholly-owned  finance 
companies.  Applicant  will  make  it 
possible  for  a  number  of  small  home 
builders,  thrift  institutions  and  other 
mortgage  lenders  to  achieve  the  same 
economies  of  scale  in  their  financing 
efforts  as  those  of  larger  builders,  thrift 
institutions  and  other  mortgage  lenders. 
Therefore,  to  require  Applicant  to 
register  under  the  Act  would  be  to 
impose  higher  financing  costs  on  these 
smaller  entities.  Applicant  asserts  that 
there  is  no  public  policy  reason  for 
doing  so,  and  that  sound  reasons  rooted 
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in  equality  of  treatment  exist  for 
granting  Applicant  the  requested 
exemption. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  appUcant  may,  not  later 
than  January  10, 1986,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20540.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  •■( 

John  Wheeler, 
Secretary. 
{FR  Doc.  85-30294  Filed  12-20-85;  8:45  am) 

niXINO  COOE  MIO-OI-M 

[ReleaM  No.  35-23950;  70-6513] 

New  England  Energy  Inc.;  Notic*  of 
Proposal  by  Fuel  Subsidiary  to  Make 
Investments  In  OH  ahd  Gas  Exploration 
and  Development  up  to  $6  Million. 

December  16, 1985. 

New  England  Energy  Incorporated 
("NEEI"),  25  Research  Drive. 
Westborough,  Massachusetts  01582,  a 
fuel  subsidiary  of  New  England  Electric 
System  ("NEES").  a  registered  holding 
company,  has  filed  with  this 
Commission  a  post-effective  amendment 
to  its  application-declaration  in  this 
proceeding  pursuant  to  Sections  6(a),  7, 
9(a),  10, 12  and  13  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  43,  90  and  91  thereunder. 

NEEI  is  engaged  in  various  activities 
relating  to  fuel  supply  for  the  NEES 
system.  By  order  dated  December  30, 
1980  (HCAR  No.  21862),  NEEI  was 
authorized  to  enter  into  an  oil  and  gas 
exploration  and  development 
partnership  ("Partnership")  with 
Dorchester  Exploration,  Inc. 
("Dorchester").  On  Deceber  29, 1981, 
NEEI  terminated  the  Partnership  with 
Dorchester,  and  the  affairs  of  the 
partnership  were  wound-up  on  March 
13, 1985,  resulting  in  assignments  to 
NEEI  of  its  interests  in  partnership 
properties,  both  producing  and 
undeveloped.  NEEI  intends  to  sell,  farm- 


out  or  develop  these  properties  in  order 
to  maximize  returns.  For  these  purposes, 
NEEI  requests  authority  to  invest  up  to 
$6  million  in  such  development  from 
January  1, 1986  through  December  31, 
1987. 

The  application-declaration  and  any 
amendment  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  ot'  request  a  hearing  should 
submit  their  views  in  writing  by  January 
10. 1986,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549,  and  serve  a  copy  on  the 
applicant-declarant  at  the  address 
specified  above.  Proof  of  service  (by 
afndavit  or,  in  case  of  attorney  at  law, 
by  certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  must 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notiHed  of  any  hearing, 
it  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  amended 
application-declaration,  as  filed  or  as  it 
may  be  further  amended,  may  be 
granted  and  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 

(FR  Doc.  85-30297  Filed  12-20-85;  8:45  am) 
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(Release  No.  35-23949;  70-7123] 

Middle  Soutti  Energy,  inc.,  et  al^ 
Supplemental  Notice  of  Proposal  Issue 
and  Sell  $300  Million  of  First  Mortgage 
Bonds,  Pursuant  to  Negotiated  Private 
or  Public  Placements 

December  16, 1985. 

Middle  South  Energy.  Inc.  ("MSE"), 
P.O.  Box  61000,  New  Orleans,  Louisiana 
70161,  Arkansas  Power  &  Light 
Company  ("AP&L"),  P.O.  Box  551.  Little 
Rock,  Arkansas  72203,  Mississippi 
Power  &  Ught  Company  ("MP&L"),  P.O. 
Box  1640,  Jackson,  Mississippi  39205, 
Louisiana  Power  &  Light  Company 
("LP&L"),  142  Delaronde  Street,  New 
Orleans,  Louisiana  70174,  New  Orleans 
Public  Service  Inc.,  ("NOPSI"),  317 
Baronne  Street  New  Orleans,  Louisiana 
70112,  and  their  parent  Middle  South 
Utilities.  Inc.  ("MSU").  P.O.  Box  61005. 
New  Orleans,  Louisiana  70161,  a 
registered  holding  company,  has  filed 
declaration  with  this  Commission 
pursuant  to  Sections  6,  7,  and  12  of  the 
Public  Utility  Holding  Company  Act  of 


1935  ("Act")  and  Rule  50(a)(5) 
thereunder. 

The  transactions  proposed  herein 
relate  to  the  issuance  and  sale  by 
Middle  South  Energy,  Inc.  in  one  or  more 
series,  from  time  to  time,  not  later  than 
July  31, 1966  of  not  to  exceed  $300 
miUion  aggregate  principal  amount  of  its 
first  mortgage  bonds  ("Bonds"),  by 
means  of  negotiated  private  or  public 
offerings.  MSE  was  incorporated  under 
the  laws  of  the  State  of  Aricansas  on 
February  11, 1974  to  construct  finance 
and  own  certain  base-load  generating 
units  for  the  subsidiaries  of  Middle 
South  Utilities,  Inc.  ("Middle  Soudi 
System"). 

In  it  original  filings,  MSE  stated  diat 
for  several  reasons  it  did  not  believe  it 
would  be  possible  to  issue  and  sell  the 
Bonds  at  competitive  bidding  as 
required  by  Rule  50  under  the  Act  The 
reasons  include  the  lai^ge  size  of  the 
issue(s)  relative  to  the  market  for 
securities  of  comparable  quality:  MSB's 
short  earnings  and  operating  history;  the 
complexity  of  MSE's  present  financing 
arrangements  and  legal  and  regulatory 
proceedings;  and  the  overall  risk  and 
uncertainty  associated  with  nuclear 
plant  construction.  MSE  feels  that  all  of 
these  factors  might  inhibit  delay  or 
prevent  MSE  from  issuing  and  selling 
the  Bonds  at  competitive  bidding. 

For  the  foregoing  reasons,  MSE  now 
requests  that  the  Commission  grant  it  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under  the  Act  so 
that  MSE  may  negotiate  the  terms  of  the 
offering(s)  of  the  Bonds,  and  arrange  for 
their  sale  through  public  or  private 
placements.  MSE  states  that  such 
negotiations  will  provide  the  flexibility 
required  to  detemine  the  appropriate 
terms  for  the  Bonds  in  light  of  MSE's 
circumstances  and  the  needs  of 
purchasers,  and  will  enhance  MSE's 
ability  to  obtain  operating  and 
construction  funds  for  the  Grand  Gulf 
Station  in  accordance  with  its  financing 
plans.  Subject  to  obtainiiig  any 
necessary  regulatory  approval,  MSE 
proposes  to  retain  an  investment 
banker(s)  to  assist  in  negotiating  the 
terms  of  the  Bonds,  and  arranging  the 
sale  of  the  Bonds. 

MSE  may  negotiate  the  terms  of  the 
proposed  issuance  and  sale  of  up  to  $300 
million  of  its  Bonds  by  private  of  public 
placement 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  January  10, 1986.  to  the 
Secretary.  Securities  and  Exchange 
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Commission.  Washington.  DC  20549, 
and  serve  a  copy  on  the  declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  respect.  Any  request  for 
hearing  shall  identify  specificaUy  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  bearing,  if  ordered  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  die  Commission,  by  the  DiviskHi  of 

Investment  Management  pursuant  to 
delegated  authority. 

IduWkMbr. 

Secretary. 

[FR  Doc  86-30296  Filed  13-20-8S:  8:45  am) 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Incorporated; 
Relating  to  ttie  acQustments  hi  tfie 
Specialist  Evaluation  Systems  as 
adopted  under  the  Rules  of  the  Pacific 
Stock  Exchange  In  the  "PBot  Program" 
for  the  Evaluation  of  Speciafist 
Performance 

Pursuant  to  section  19(b)(1)  of 
Securities  Exdiange  Act  of  1934, 15 
U5.C  7fc(L)(l).  notice  is  hereby  given 
that  on  November  20, 1985,  The  Pacific 
Stock  Exchange.  Inc.,  ("P^"  or 
"Exchange")  filed  with  the  Secrities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  changes  as  described 
in  Items  1, 11  and  HI  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  f»t>posed  rule 
change  fit>m  interested  persmis. 

I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  filed  its  Riot  Program  for  the 
Appointment  and  Evaluabon  of 
Specialists  and  the  Creation  of  New 
^fecialist  Post  ("Pilot  Program")  *vith 
the  Commission  on  May  4, 1981.  The 
Pilot  Program  was  amended  in  1982,  and 
is  currently  scheduled  to  terminate  on 
December  31, 1985.  The  Board  of 
Governors  oi  the  PSE  has  decided  to 
amend  the  structure  of  the  Pilot  Program 
by  instituting  changes  in  the  Specialist 
Evaluation  System.  These  changes  will 
include  revisions  relating  to  the 
guidelines  used  for  spedaHst  evaluation 


which  will  be  based  on  National  Market 
System  Quote  Performance  (45%  of  total 
score),  Specialist  EvaluatioD 
Questionnaire  (45%  of  total  score),  and 
SCOREX  Limit  Order  Acceptance  (10% 
of  total  score).  The  PSE  now  requests 
that  the  Commission  adopt  the 
amendments  and  revisions  to  these  PSE 
Rules  concerning  specialist  evaluation. 
The  Board  has  also  voted  to  request  that 
the  Pilot  Program  be  extended  through 
the  first  two  quarters  of  1986  so  as  to 
allow  for  a  proper  evaluation  of  these 
changes  in  the  ^lecialist  Evaluation 
System. 

In  connection  with  these  proposed 
adjustments  in  the  SpeciaUst  Evaluation 
System,  the  PSE  also  proposes  to  amend 
sections  1(1)  and  ll(t)  of  Rule  II  of  the 
Rules  of  the  Board  of  Governors  of  the 
PSE,  so  as  to  conform  to  these  changes. 
The  PSE  also  proposes  to  amend  Rule  II, 
Section  ll[s)  to  conform  to  adoption  of  a 
new  Specialist  Evaluation  Questionnaire 
Survey. 

n.  Self-Regulatory  Organization's 
Statement  of  tiie  Purpose  of,  and 
Statutory  Basis  for,  tbe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulotory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Pilot  Program  was  initially  filed 
with  the  Commission  on  May  4, 1981, 
and  approved  for  a  period  of  one  year 
on  May  27, 1981.  In  December  1982,  the 
Pilot  Program  was  amended.  The  term  of 
the  Pilot  Program  has  been  extended 
several  times  by  the  Commission.  It  is 
currently  scheduled  to  terminate  on 
December  31. 1985. 

The  PSE's  Board  of  Governors  and  the 
Equity  Allocation  CcHnmittee  have 
reviewed  certain  proposed 
modifications  to  the  structure  of  the 
Pilot  Program  in  preparation  for  its 
adoption  as  part  of  the  Specialist 
Evaluation  System.  The  Exchange  has 
proposed  modifications  as  they  relate  to 
the  methods  and  limits  used  to  evaluate 
the  performance  of  the  specialists  as 
they  are  described  in  Rule  H,  section 
11(a)  of  the  Rules  of  the  Board  of 


Governors.  The  PSE  has  also  voted  to 
amend  Rule  n.  Sections  1(1)  and  lift)  to 
conform  to  the  request  to  provide  an 
adequate  period  to  evaluate  die 
modified  Specialist  Evaluation  System. 
In  addition.  Rule  n.  section  ll(s)  wiH  be 
amended  to  conform  to  the  newly 
adopted  Specialist  Evaluation 
Questionnaire  Survey.  The  PSE  has 
voted  to  request  that  the  Pilot  Program 
be  extended  through  the  first  two 
quarters  of  1986  in  order  to  evaluate 
these  adjustments  in  the  Specialist 
Evaluation  System. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general,  and  in 
particular  section  6(b)(5)  and  6(b)(7). 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  pn^Hraed  rule  change  imposes  no 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

In  response  to  a  notification  of 
proposed  changes  in  the  specialist 
evaluation  system,  the  PSE  received 
comments  fitun  several  specialist's 
expressing  their  concern  over  the  new 
guidelines  in  the  National  Market 
System  Quote  Performance.' 

The  concern  was  expressed  that 
requiring  the  speciaHst  to  make  a  500 
share  market,  50%  of  the  time  would 
prove  to  be  unrealistic  with  many 
stocks.  In  light  of  these  concerns  the 
Board  of  Governors  of  the  PSE  approved 
a  criteria  calling  for  a  500  share,  or  the 
primary  market,  whichever  is  less  (with 
a  200  share  minimum)  40%  of  the  time. 
This  was  felt  to  be  more  flexible  and 
more  realistic  in  today's  market 
conditions  than  the  proposed  criteria,  or 
the  previously  used  200  share  mari<et/ 
50%  of  the  time,  as  has  been  used  under 
the  Pilot  Program. 

Other  comments  involved  general 
approval  of  the  new  Specialist 
Evaluation  Questionnaire,  as  being  a 
more  accurate  measurement  (rfthe 
specialist  performance. 

Two  comment  letters  asserted  that  tbe 
questionnaire  portion  of  the  specialist 
evaluation  should  remain  at  a  iveight  of 
40%  instead  of  being  raised  to  45%. 
claiming  that  the  questionnaire  reflects 
more  on  p<^ularity  than  performance. 


'  The  PSE  received  three  commeDt  letlen 
addreuing  the  pn^sat  whicb  are  attached  lo  the 
Commission's  file. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Time  Period 
for  Ck>mmission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writter  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commisson,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE. 

All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  13, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler, 

Secretary. 

Dated:  December  16, 1985. 
[FR  Doc.  85-30289  Filed  12-20-85;  8:45  a.m.] 
■ILUNO  COOC  SOtO-01-M 

[Release  No.  IC-14e51;  (File  No.  812-6243)] 

Putnam  High  Income  Government 
Trust,  and  Putnam  Option  income 
Trust  il;  Application  for  an  Order 
Granting  Exemption 

December  16, 1965. 
Notice  is  hereby  given  that  Putnam 


High  Income  Government  Trust 
("Government  Trust")  and  Putnam 
Option  Income  Trust  II  ("Option  II") 
(Government  Trust  and  Option  II 
together,  "Applicants"),  One  Post  Office 
Square,  Boston,  Massachusetts  02109, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  open- 
end,  diversified,  management 
investment  companies,  filed  an 
application  on  November  5, 1985,  for  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Act  exempting 
Applicants  from  the  provisions  of 
section  19(b)  of  the  Act,  and  Rule  19b-l 
thereunder,  to  permit  Applicants  to 
make  quarterly  distributions  of  long- 
term  capital  gains  from  certain  options 
transactions.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  for  the  complete  text  of  the 
pertinent  statutory  provisions. 

Government  Trust's  investment 
objective  is  to  seek  a  high  current  retiun, 
consistent  with  preservation  of  capital, 
by  investing  in  debt  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  any  of  its  agencies  or 
instrumentalities  ("U.S.  Government 
Securities").  In  order  to  enhance  its 
current  return,  or  to  hedge  against 
changes  in  interest  rates.  Government 
Trust  may  write  covered  options, 
purchase  options  and  purchase  and  sell 
futures  contracts  and  related  options 
with  respect  to  U.S.  Government 
Securities  and  enter  into  closing 
transactions  with  respect  to  such  futures 
contracts  and  options. 

Government  Trust  pays  dividends 
from  net  investment  income  monthly 
and  distributes  net  realized  shori-term 
capital  gains  quarterly.  Government 
Trust  distributes  net  long-term  capital 
gains  realized  during  a  fiscal  year  after 
such  fiscal  year  closes  on  September  30. 

Option  II's  primary  investment 
objective  is  to  seek  high  current  return 
by  investing  in  dividend-paying  common 
stocks,  securities  convertible  into 
common  stocks  and  U.S.  Government 
Securities,  and  by  writing  covered  call 
and  put  options  with  respect  to  part  or 
all  of  its  portfolio.  As  a  secondary 
investment  objective,  Option  II  seeks  to 
achieve  relative  stability  of  principal  by 
hedging  against  changes  in  market 
prices  through  the  purchase  and  writing 
of  put  and  call  options  on  portfolio 
securities  and  related  futures  contracts. 
Option  II  also  purchases  options  and 
writes  call  options  on  stock  indices  and 
stock  index  futures  contracts. 


Option  II  pays  dividends  from  net 
investment  income  quarterly  and 
currently  distributes  net  realized  short- 
term  capital  gains  quarterly.  Option  n 
distributes  any  net  long-term  capital 
gains  realized  during  a  fiscal  year  after 
such  fiscal  year  closes  on  Novermber  30. 

The  Tax  Reform  Act  of  1984  amended 
section  1256  of  the  Internal  Revenue 
Code  ("Code")  and  significandy  altered 
the  tax  treatment  of  capital  gains  from 
certain  types  of  options  transactions. 
Prior  to  the  1984  amendments  to  section 
1256,  all  gain  or  loss  recognized  with 
respect  to  options  was  treated  as  short- 
term  capital  gain  or  loss.  Under  section 
1256,  as  amended,  options  with  respect 
to  U.S.  Government  Securities  and 
options  on  broad-based  stock  indices 
are  treated  differentiy:  60%  of  any  option 
gains  or  losses  are  treated  as  long-time 
capital  gains  or  losses,  and  40%  are 
short-term  capital  gains  or  losses. 

Applicants  note  that  section  1256  was 
amended  in  order  to  eliminate  certain 
tax  abuses  relating  to  the  realization  of 
short-term  capital  losses  from  options 
transactions,  and  that  there  is  no 
evidence  that  Congress  intended  the 
amendment  to  limit  the  frequency  with 
which  registered  investment  companies 
may  distribute  capital  gains  from 
options  transactions.  Nevertheless, 
Applicants  state,  the  new 
characterization  of  60%  of  the  gain  from 
certain  options  transactions  as  long- 
term  capital  gain  causes  such  gain  to  fall 
within  section  19(b)  of  the  Act.  and  Rule 
19b-l  promulgated  thereunder. 

Applicants  further  state  that 
realization  of  gains  from  options 
transactions  is  an  integral  part  of  their 
investment  objectives  and  policies,  and 
that  they  follow  the  practice  followed  by 
other  registered  investment  companies 
with  similar  objectives  and  policies  by 
making  distributions  of  shori-term 
capital  gains  quarterly.  Applicants  state 
further  that,  prior  to  the  recent 
amendment  to  section  1256.  such 
distributions  would  have  included  all 
gains  derived  from  options.  Applicants 
believe  that,  notwithstanding  the 
amendment  to  section  1256.  such  gains 
continue  to  be  of  a  "short-term"  nature 
from  an  investment  point  of  view,  and 
that  shareholders  of  Applicants 
generally  would  wish  to  receive  such 
gains  as  part  of  their  quarterly 
distributions. 

Section  19(b)  prohibits  registered 
investment  companies  from  distributing 
long-term  capital  gains  in  contravention 
of  rules,  regulations,  or  orders  of  the 
Commission  more  often  than  once  every 
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twelve  months.  Rule  19b-l  prohibits 
registered  investement  companies  from 
distributing  more  than  one  capital  gains 
dividend,  as  defined  in  section 
852(b)(3)(C)  of  the  Code,  in  any  taxable 
year,  with  certain  limited  exceptions. 

Applicants  argue  that  none  of  the 
purposes  of  section  19{b}  and  Rule  19b-l 
would  be  served  by  a  strict  application 
of  these  provisions  to  the  portion  of 
capital  gains  from  options  transactions 
that  ia  now  treated  as  long-term  capital 
gain  under  section  1256  of  the  Code. 
Applicants  state  that,  because  their 
investment  objectives  and  policies  are 
specifically  directed  to  current  return 
(achieved  in  part  by  options 
transactions),  the  distribution  of  these 
long-term  capital  gains  together  with 
investment  income  is  not  likely  to  result 
in  confusionor  misunderstanding  among 
their  shareholders.  Applicants  state  that 
they  intend  to  make  quarterly 
distributions  of  short-term  capital  gains 
from  options  transactions  in  any  event, 
and  that  they  will  continue  clearly  to 
distinguish  any  distribution  of  capital 
gains  from  distributions  out  of  net 
interest  or  dividend  income  in  an 
accompanying  notice  to  shareholders. 
Therefore,  the  Applicants  state,  it  is 
unlikely  that  merely  including  in  these 
regular  guarterly  distributions  the 
portion  of  capital  gain  from  options 
transactions  that  is  now  classified  as 
long-term  capital  gain  under  Section 
1256  along  with  the  portion  classified  as 
short-term  capital  gain  would  increase 
the  likelihood  that  shareholders  will 
confuse  such  distributions  with  dividend 
or  interest  income. 

Applicants  state  that  section  19(b)and 
Rule  19b-l  were  also  devised  to  prevent 
investment  companies  frxim  churning 
their  portfolios  in  contravention  of  their 
goal  of  long-term  capital  appreciation. 
Applicants  explain  that  the 
characterization  of  60%  of  the  capital 
gain  from  certain  options  transactions  to 
which  section  1256  applies  as  long-term 
capital  gain  is  not  expected  to  affect  the 
investment  decisions  or  distribution 
practices  of  Applicants,  each  of  which 
has  an  investment  objective  of  high 
current  return,  not  long-term  capital 
appreciation.  Therfore,  Applicants 
conclude,  there  is  no  need  for  the 
protective  mechanism  of  section  19(b] 
and  Rule  19b-l. 

Applicants  also  state  that  the 
quarterly  distribution  of  long-term 
capital  gains  from  options  transactions 
to  which  section  1256  applies  will  not 
increase  aibninistrative  expenses 
because  Applicants  already  make,  and 
expect  to  continue  to  make,  quarterly 
distributions  of  short-term  capital  gains. 

Applicants  state  further  that  they 


believe  that  designating  an  appropriate 
part  of  each  quarterly  distribution  of 
gains  from  options  transactions  to  which 
Section  1256  applies  as  long-term  capital 
gain  is  in  the  best  interest  of  their 
shareholders  since  it  will  spread  the 
benefit  of  the  lower  capital  gains  tax 
rate  to  persons  who  are  shareholders  at 
various  points  during  the  year. 
Applicants  also  state  that  regular 
quarterly  distribution  of  both  long-term 
and  short-term  options  gains  is  likely  to 
be  more  satifactory  to  shareholders  than 
three  smaller  quarterly  distributions  of 
short-term  gains  alone,  followed  by  a 
single  disproportionately  large 
distribution,  including  a  year's 
accumulation  of  long-term  gain.  They 
conclude  that,  because  Applicants  are 
designed  for  shareholders  seeking  high 
current  return,  a  relatively  steady, 
consistent  stream  of  current  income  in 
the  form  of  more  nearly  even  quarterly 
distributions  woud  appear  to  be  in  the 
best  interest  of  Applicants'  investors. 

Applicants  conclude  that  an  order 
granting  each  of  them  an  exemption 
from  section  19(b)  of  the  Act  and  Rule 
19b-l  thereunder  to  enable  them  to  make 
quar  terly  distributions  of  long-term 
capital  gains  that  arise  with  respect  to 
options  to  which  section  1256  applies 
would  be  appropriate,  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  10, 1986,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  dale,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary.  ' 

|FR  Doc.  85-30295  Filed  12-20-85;  8:45  am) 
BILUNQ  CODE  M10-«1-« 


DEPARTMENT  OF  STATE 

[Public  Notice  CM-«/»19] 

Shipping  Coordfnating  Committee; 

Sut>committee  on  Safety  of  Safety  of 

Life  at  Sea  Working  Group  on  Safety 

of  Navigation;  Announcement  of 

Meeting  and  Correction  of  two 

Meetings        ^ 

>  • 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  will  hold 
an  open  meetii^  on  February  25, 1986  at 
9:30  AM  in  Room  6319  of  the  U.S.  Coast 
Guard  Headquarters,  Transport 
Building,  2100  second  street,  SW., 
Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
prepare  the  U.S.  position  relating  to  the 
below  listed  agenda  items  to  be 
considered  at  the  32nd  session  of  the 
Subcommittee  on  Safety  of  Navigation 
of  the  International  Maritime 
Organization  to  be  held  in  London, 
March  17-21, 1986. 
Routing  of  ships 
Additional  interpretation  of  the  1972 

Collision  Regulations 
Matters  concerning  search  and  rescue 
Navigational  aids  and  related  equipment 
Information  to  be  included  in  the 

maneuvering  booklet 
Units  of  wind  speed  in  international 

meteorological  messages 
Infringement  of  safety  zones  around 

offshore  structures 
Warning  signals  for  vessels  leaking 

dangerous  cargo 
Seaspeak  manual 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
Edward  J.  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-WWM),  Washington,  DC  20593, 
Telephone:  (202)  426-^958. 

Subcommittee  on  Safety  of  Life  at  Sea 
Notice  of  Two  Meetings:  Correction 

Members  of  the  public  are  advised 
that  the  dates  for  the  Shipping 
Coordinating  Committee's 
Subcommittee  on  Safety  of  Life  at  Sea 
(SOLAS)  meeting  announced  in  the 
Friday,  December  6, 1985  issue  of  the 
Federal  Register,  Pg.  50030,  have  been 
changed.  The  meeting  to  discuss  final 
preparations  for  the  52nd  Session  of  the 
Maritime  Safety  Committee  (MSC)  will 
be  held  on  January  15  instead  of  January 
16  as  originally  announced.  Time  and 
location  remain  as  previously 
announced.  Also  changed  is  the  date  of 
the  meeting  of  the  Working  Group  on 
Ship  Design  and  Equipment  of  the 
SOLAS  Subcommittee.  This  group  will 
now  meet  on  January  16  rather  than 
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January  IS.  Time  and  location  remain  as 
previously  announced. 

Dated  December  la  19BS. 
WUfiu  R  DMMtso. 

Executive  Secretary.  Shipping  Coordinating 

Coaunittee. 

(FR  Doc.  85-30260  FUed  12-a>-8S(  8:4S  ami 

WLUNO  COOC  4710-e7-« 


[CM-8/920] 

Shipping  Coordinating  Commlttaa; 
Subcommtttea  on  UNCTAD;  Maatlng 

The  Subcommittee  on  the  United 
Nations  Conference  on  Trade  and 
Development  of  the  Shipping 
Coordinating  Committee  (SHC]  will  hold 
an  open  meeting  at  2:30  PM  on  January 
9, 1985,  in  Room  1105  of  the  Department 
of  State,  2201  C  Street,  NW.. 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  United  States  preparations  for 
the  United  Nations  Conference  on 
Conditions  for  Registration  of  Ships 
from  January  20-February  7, 1985.  In 
particular,  the  Subcommittee  will 
discuss  the  development  of  U.S. 
positions  on  the  composite  text  that 
emerged  at  the  previous  session  of  the 
Conference  in  July,  1985.  Of  special 
concern  will  be  the  issues  of  ownership, 
management,  and  manning. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 
Those  wishing  to  attend  the  meeting  are 
requested  to  arrive  at  the  C  Street 
entrance  of  the  Department  of  State, 
from  where  they  will  be  escorted  to  the 
meeting  room. 

For  further  information,  contact  Mr. 
Michael  McNaull,  Office  of  Maritime 
and  Land  Transport,  Room  5826, 
Department  of  State,  2201  C  Street,  NW.. 
Washington,  DC  20520,  Telephone:  (202) 
632-2655. 

Dated:  December  16, 1965. 
William  H.  Cameron, 

Executive  Secretary.  Shipping  Coordinating 
Committee. 
|FR  Doc.  85-30261  Filed  12-20-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
(Docket  43657] 

State  of  Arizona  55 IMPH  Speed  Limit 
Compliance  Proceeding;  Asaignment 
of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  William  A. 
Kane,  Jr.  Future  communications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  Department  of 


Transportatioa.  Office  of  Heaiiags.  M- 
Sa  Room  940QA.  NaMif  Bldg.  400  7tb 
Street  SW..  Waahingtoo.  DC  2050a 
telephone  (2Q2J  42&-5S6a 

Dated  Waaliiiigtan.  DC  December  17. 1965. 
OkmCmmiOgmn, 
Chief  Administrative  Law  fudge. 
(FR  Doc.  86-90309  Piled  12-20-85;  8.-4S  am] 
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speea  unm 


State  of  Arizona  55  MPH 
Compliance  Proc—dhig; 
Conference 

Notice  is  hereby  given  that  pursuant 
to  the  Order  of  the  Secretary  of 
Transportation  dated  December  9, 1985. 
instituting  the  above-titled  proceeding 
and  the  December  17, 1985  notice  of 
assignment  by  the  Chief  Administrative 
Law  Judge  a  prehearing  conference  will 
be  held  on  January  8, 1986,  at  10:00  a.m. 
(local  time),  in  Room  5332,  Nassif 
Building,  400  7th  Street,  SW., 
Washington,  DC,  before  the  undersigned 
administrative  law  judge. 

In  order  to  facilitate  the  conduct  of  the 
conference  the  parties  and  prospective 
participants  will  furnish  each  other  in 
writing,  with  three  copies  to  the  judge, 
their  positions,  statements  of  the  issues, 
stipulations,  requests  for  evidence  in 
addition  to  that  required  under 
Appendix  A  to  the  Secretary's  order  and 
proposals  for  procedural  dates 
supplementing  those  contained  in  that 
Appendix.  In  addition,  the  FHWA/ 
NhTTSA  Litigating  Staff  furnish  copies  of 
all  exhibits  on  which  it  intends  to  rely,  a 
list  of  the  witnesses  it  intends  to  call 
and  a  summary  of  their  testimony.  The 
Litigating  Staffs  material  shall  be  in  the 
hands  of  the  judge  and  the  other  parties 
and  prospective  participants  by  January 
6. 1986.  The  material  from  the  other 
parties  and  prospective  shall  be 
furnished  to  each  other,  the  Litigating 
Staff  and  the  judge  no  later  than  the 
commencement  of  the  prehearing 
conference. 

Dated  at  Washington.  DC.  December  17. 
1985. 

William  A.  Kane.  Jr.. 
Administrative  Law  fudge. 
[PR  Doc.  85-30301  Filed  12-20-65;  8:45  am] 

BILLINO  COOE  4«1».«3-M 

(Docket  43656] 

State  of  Maryland  55  MPH  Speed  Umit 
Compliance  Proceeding;  Assignment 
of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  John  M. 


BEST  COPY  AVAILABLE 


Vittooe.  Future  comiBankatiotu  with 
respect  to  this  proceeding  thotild  be 
addressed  to  him  at  U.S.  Department  of 
Transporation.  Office  of  Hearing.  M-60. 
Room  9400A.  Naauf  Bldg.  400  7th  Street 
SW.,  Washington.  DC  20S8a  telephooe 

(202)  42e-55ea 

Dated:  Waaiiii«toa  DC  Deoeariier  17. 

1885. 

Elias  C  Hodriguei. 

Chief  Adatinietrative  Lawjadge. 

[FR  Doc  85-303M  Filed  12-20-88;  8:45  ami 


(Docket  43658) 

State  of  Vermont  55  MPH  Speed  Limit 
Compliance  Proceeding;  Assignment 
or  proceeomg 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  Future  commimications  with 
respect  to  this  proceeding  should  be 
addressed  to  him  at  U.S.  Department  of 
Transportation,  OfTice  of  Hearings,  M- 
50,  Room  9400A.  Nassif  Bldg.  400  7th 
Street,  SW..  Washington.  DC.  20590, 
telephone  (202)  426-5560. 

Dated:  Washington.  DC  December  17. 
1985. 

Elias  C  Rodriguez. 
Chief  Administrative  Law  fudge. 
(FR  Doc.  85-30305  Filed  12-20-85;  8:45  am] 


(Docket  43658] 

State  of  Vermont  55  MPH  Speed  UmH 
Compliance  Proceeding;  Pretwaring 
Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
January  7, 1986,  at  10:00  a.m.  (local 
time),  in  Room  5332,  Nassif  Building.  400 
7th  Street,  SW..  Washington.  DC,-20590. 
before  the  imdersigned  administrative 
law  judge. 

Dated  at  Washington.  D.  December  17, 
1985. 

Ronnie  A.  Yoder, 
Administrative  Law  fudge. 
[FR  Doc.  85-30302  Filed  12-20-85;  8:45  am) 
BIUJNQ  CODE  4»1&-«2-M 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Cemeteries 
and  Memoriala;  Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the 
Administrator  of  Veterans  Affairs' 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C.  1001. 
will  be  held  at  the  Central  Office  of  the 


"'•■IHilWpB^;!' 
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Veterans  Administration,  810  Vermont 
Avenue.  ^fW..  Washington.  DC  20420.  on 
February  27. 198a 

The  session  will  t>egin  at  9:00  ajn.  to 
conduct  routine  business.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  which  is  at)out  twenty 
persons.  Those  wishing  to  attend  should 
contact  Mrs.  Ann  Stone  in  the  Office  of 
the  Chief  Memorial  Affairs  Director 
(phone  202-389-2396)  not  later  than  12 
noon.  EST  January  30, 1986. 

Any  interested  person  may  attend, 
appear  before,  or  file  a  statement  with 
the  Committee.  Individuals  wishing  to 


appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Chief 
Memorial  Affairs  Director  (40]  at  810 
Vermont  Avenue,  ^fW.,  Washington.  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  identify  themselves  and  state 
the  organization  or  association  or 
person  they  represent.  Also,  to  the 
extent  practicable,  letters  should 
indicate  the  subject  matter  they  want  to 
discuss.  Oral  presentations  should  be 
limited  to  10  minutes  in  duration.  Those 
wishing  to  file  written  statements  to  be 
submitted  to  the  Committee  must  also 
mail,  or  otherwise  deliver,  them  to  the 


Chief  Memorial  Affairs  Director.  Letters 
and  written  statements  as  discussed 
above  must  be  mailed  or  delivered  in 
time  to  reach  the  Chief  Memorial  Affairs 
Director  by  12  noon  EST  January  30, 
1986.  Oral  statements  will  be  heard  only 
between  9  and  10  a.m. 

Dated:  December  12. 1985. 

By  direction  of  the  Administrator. 
Rosa  Maria  Footanez. 
Committee  Management  Officer. 
[FR  Doc.  85-30257  Filed  12-20-85:  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Qovemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eM3). 


CONTENTS 

Board  for  International  Broadcasting.... 
Federal  Deposit  Insurance  Corpora- 
tion  


Item 
1 


BOARD  FOR  INTERNATIONAL 
BROADCASTINO 

AND  date:  9:00  a.m.,  January  14, 


1986. 

PLACE  Forbes,  Inc.,  60  Fifth  Avenue. 
New  York.  New  York  10011. 

STATUS:  Closed,  pursuant  to  5  U.S.C. 
552(b)(c)(l)  22  CFR  1302.4(c)  and  (h)  of 
the  Board's  rules  (42  FR  9388,  March  12. 
1977). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 


CONTACT  PERSON  FOR  AOOmONAL 

information:  Walter  R.  Roberts. 
Executive  Director.  Board  for 
International  Broadcasting.  Suite  400. 
1201  Connecticut  Avenue,  NW.. 
Washington,  DC  20036.  202-254-8040. 

[FR  Doc.  85-^0354  Filed  12-19-85;  ZHJl  pm] 
BtLUNQ  CODE  SlSft-OI-W 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:40  a.m.  on  Tuesday.  December  17, 
1985.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  a 
request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Federal  Deposit 
Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
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concurred  in  by  Director  Robert  L. 
Clarke  (Comptroller  of  the  Currency). 
that  Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  d^ys  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(4),  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(4).  (c)(6). 
(c)(8),  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Washington,  DC. 

Dated:  December  18. 1985. 
Federal  Deposit  Insurance  Corporatioii. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc  85-30351  Filed  12-19-85: 1*7  pm) 
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Management  and 
Budget _^^^ 

Financial  Management  Division;  Cognizant 
Agency  Assignments;  Notice 


iH^I&'JhMl^^if^.ffll 


MWHantr--  J^J  ,  I  it: 


j240G 


Federal  Register  /  Vol.  50.  No.  246  /  Monday,  December  23.  1985  /  Notices 


OFFICE  OF  MANAGEMENT  AND 

BUDGET 

Financial  Management  Division; 
Cognizant  Agency  Assignments 

agency:  Office  of  Management  and 
Budget.  Financial  Management  Division. 
ACTION:  Final  notice. 

summary:  This  notice  transmits  a 
revised  list  of  Federal  agencies 
responsible  for  administering  the 
provisions  of  OMB  Circular  A-S7.  "Cost 
Principles  for  State  and  Local 
Governments,"  and  OMB  Circular  A- 
128,  "Audits  of  State  and  Local 
Governments." 

FOR  FURTHER  INFORMATION  CONTACTI 
Marvin  E.  Saunders.  Financial 
Management  Division,  (202)  395-3993. 

John ).  Lordan. 

Deputy  Associate  Director  for  Financial 

Management. 

SUPPLEMENTARY  INFORMATION: 

Ofnce  of  Management  and  Budget 

Federal  Agencies  Responsible  for  Cost 
Negotiation  and  Audit  of  State  and 
Local  Governments 

Agency:  Office  of  Management  and 
Budget. 

Action:  Notice  of  Cognizant  Agency 
Assignments. 

Summary:  This  notice  transmits  a 
revised  list  of  Federal  agencies 
responsible  for  administering  the 
provisions  of  OMB  Circular  A-87.  "Cqpt 
Principles  for  STate  and  Local 
Governments,"  and  OMB  Circular  A- 
128,  "Audits  of  State  and  Local 
Governments." 

In  the  past  OMB  has  assigned 
cognizance  separately  for  cost 
allocation  and  for  audit.  The  revised  list 
combines  the  assignments  and  makes 
one  Federal  agency  responsible  for  both 
requirements.  Federal  agencies  assigned 
cognizance  under  this  notice  shall 
remain  cognizant  for  a  period  of  three 
years. 

The  revised  list  replaces  cognizant 
agenry  assignments  published  in  the 
Federal  Register  on  February  28, 1980, 
and  October  6, 1980.  The  revised  list 
also  replaces  audit  assignments  for  local 
governments  included  in  the  Director  of 
OMB's  Memorandum  to  Departments 
and  Agencies  dated  March  2, 1982. 

For  Further  Information  Contact: 
Marvin  E.  Saunders,  Financial 
Management  Division,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  (202)  395-3993. 

Supplemental  Information:  On 
February  27, 1985.  OMB  requested 
comments  from  the  major  grantmaking 
agencies  on  a  proposed  revision  to  the 


cognizant  agency  assignments. 
Comments  received  from  the  agencies 
were  analyzed  and  considered  in 
developing  the  revised  list  included  in 
this  notice. 

The  revised  list  assigns  cognizance 
under  Circulars  A-87  and  A-12S&>r 
most  governmental  units  included  in  the 
1980  and  1982  lists.  Where 
organizational  changes  have  occurred  at 
the  State  and  local  levels,  appropriate 
cognizant  agency  assignments  have 
been  made  for  the  new  government 
entities.  Cognizant  agency  assignments 
have  been  made  for  all  States,  including 
State  agencies.  Territorial  governments, 
Indian  tribal  governments,  and  larger 
local  governments  are  also  incfaided. 
Those  State  departments  and  local  units 
of  government  not  listed  should  deal 
with  the  Federal  agency  providing  them 
the  most  funds. 

Generally,  the  new  assignments  make 
the  same  Federal  agency  responsible  for 
cost  negotiation  and  for  audit.  The  only 
exception  is  for  statewide  cognizance. 
Under  Circular  A-87.  the  Department  of 
Health  and  Human  Services  hat 
negotiated  statewide  cost  allocation 
plans  for  all  States,  plus  the  District  of 
Columbia  and  Puerto  Rico.  OMB  sees  no 
reason  for  change.  Consequently,  in 
many  cases  the  Federal  agencies 
assigned  statewide  responsibility  for 
cost  negotiation  and  the  lead  agency  ' 
for  audit  will  be  different. 

The  following  Federal  agencies  will 
continue  to  be  responsible  for  aiidit  and 
approval  of  cost  allocation  plane  and 
general  oversight  of  single  audits. 

Indian  tribal  governments DOI 

Territorial  governments __™. DOI 

Special  districts: 

Airport  authorities DOT 

Economic  development  districts DOC 

Hospital,  library,  and  health  dis-    HHS 

tricts. 
Housing  and   urban  development    HUD 
districts. 

Park  and  recreation  districts ..-_ DO! 

Port  authorities — DOT 

School  district? ED 

Transit  districts „ DOT 

Water  and  sewer  districts EPA 


Because  of  frequent  changes  in 
Federal  agency  funding  levels  of  State 


'l«ad  agencies  for  audit  are  designated  in  the  list 
by  an  asterisk.  For  local  governments  the  asterisk 
also  indicates  the  Federal  agency  respoosiltle  for 
negotiating  cost  allocation  plans.  Federal  agencies 
assigned  as  lead  agencies  should  repreaent  the 
interest  of  other  Federal  audit  agencies  in  carrying 
out  the  cognizant  agency  responsibilities  For  single 
audit  of  State  and  local  governments.  Federal 
agencies  assigned  audit  cognizance  for  Slate  and 
local  departmental  units  shall  cooperate  with  and 
assist  the  lead  agency  in  carrying  out  the 
requirement  for  the  single  audit. 


and  local  recipients  requiring  changes  in 
cognizant  assignments,  several  agencies 
have  suggested  that  the  term  of  the 
cognizance  assignments  be  Hxed.  OMB 
agrees  that  this  would  be  usefu  and  has 
established  the  period  of  assignments  at 
three  years.  During  that  time  cognizant 
agencies  requiring  help  in  accomplishing 
its  assignments  may  request  assistance 
from  other  agencies.  However,  the 
assigned  cognizant  agency  shall 
continue  to  be  responsible  under  this 
directive.  After  three  years  the  Federal 
agency  or  the  recipient  may  request 
OMB  to  consider  a  change  in  the 
cognizant  assignment  if  circumstances 
warrant, 
lames  C  Miller  III, 
Director. 

Cognizant  Agency  AsstCNi^ENTS  for  Cost 
Allocatkdn  Under  OMB  Circuij^r  A-87 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A- 128 


AUkBAMA 

Siaie  agencies: 

Aging  CoiTunission „ 

Agnculture  and  tndustiy 

ArcNves  and  History 

Civ4  (Manse - 

Conawvalnn  and  Natural  HisMry  .. 

Corrections ^ 

Oevetopmem ._ 

Economic  and  Community  Atfairs... 

Education. 

EducatkwVoc  Rehab  Semes 

Enwonnental  Management 

rorealni  Commission _ 

Governor's  Office _ 

Geological  Survey 


Industrial  Relations. 

labor 

Law  Enforcemem  Planning  Agency.. 

Medical  Services  Adminislrabon 

Mental  Health .-. 

Mifctary _ 

Pensions  and  Secunbes 

Planning  and  Federal  Program 

Public  Health 

Vouth  Services - „ 

Counties: 

Calhoun „._ 

Dallas _ 

Elowah 

Houston ..._ „ „.... 

Jetferson _ 

Uiuderdale _ ,. 

Madison ..„. 

Mobile „.. 

Mcntgomary „ 


TuscalooM.... 

Waher 

CMies: 
Brmingham  - 

Gadsden  .„ 

HuiYtsville 

Mobile 

Montgomery.. 
Tuscaloosa. . 


Alaska 

Statp  agencies: 
Commerce  and  Ecor)omic  Oevelopmant .. 

Community  and  Regional 

Corrections „„„„..„ 

Education. 

Erivironmental  Cor>servation 

Fish  and  Game _ 


Cognizant 
Federal 
agency 


HHS 

USOA 

DO 

FEMA 

OO 

OOJ 

HUO 

DOL 

EO 

ED 

EPA 

USOA 

HUO 

001 

DOT 

DOL 

DOL 

OOJ 

HHS 

HHS 

ooo 

HHS 
HUO 
HHS 
HHS 

HHS 
HHS 
HHS 
HHS 
EPA 
HHS 
HHS 
HHS 
EPA 
HHS 
HHS 
DOL 
HHS 

HUO 
HHS 
DOL 

HUD 
HUO 
HUD 


DOE 

DOL 

OOJ 

ED 

USOA 

DO 
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Qovafnor't  OfftM. ■.».»«»»—» 
HaaWi  and  Soc«l  SovtoM... 

Hoowng  Auttwrity - 

Uibor.. 


MiWaiy  WK)  Veteran  AIMn — 

Natural  Ratourca* ..- ~ 

Public  SaMy „- 

Tranaponation  and  Public  Fac«Waa.. 


CoufTttac  Sraalar  Anchoraga 


American  Samoa 
Slate  aoaiKiaa:  AU  dapartmants  and  agencies 

ARIZONA 

Stete  Agandaa: 
Corfacttona....^..^ 
Economic  Sacurtty. 


Education-. 


Emergency  and  MWtaiy  AHaka.. 

Game  and  Fa^ _ 

Qoverrxx's  Office 

■    HaaWi  Services 

Muitnal  Commasiofi 

Land __.„ 

Mine  InapectOfo 

Public  Salely 

State  Partis 

Tranaportetion... 
Countiea: 

Cochiee ~ 

Maricopa — 


CognlunI 


HHS 

HHS 

HUD 

DOL 

DOO 

OOI 

DO) 

DOT 

HHS 

HHS 

HHS 


DOI 


OOJ 

HHS 

ED 

000 

OOI 

DOL 

HHS 

DOL 

USOA 

DOL 

OOJ 

OOI 

DOT 


CMaa: 


Aviation 

Community  OevelopmofW 

Housing 

Human  Resourcaa/Relatiorts... 

Pm**  and  RacraaUon _ 

Police 


Public  Wortia.. 
Sewer  Utility... 

Transit 

Tucson 


ARKANSAS 

State  agendas: 

Correctiona 

Education _„ 

Emergency  Services  OMoe .... 

Energy  Office 

Forestry  Comission 

Game  and  Fisn  Commission .. 
Governor's  Offica 


Higliway  and  Tranaporlation - 

Human  Services 

Ubor - 

Natural  and  Cultural  Heritage _.. 

Perils  and  Tourism 

Pollution  Control  af>d  Ecology 

Workers'  Compensation  Commission.. 

Veterans  Affairs 

Counties: 

Jeffersorv - 

Mississippi -. -.-. 

Pulaski - _.. - 

Set»stian 

Wasffington.: '.. 

Cities: 

Fort  Smith _ 

Littto  Rock: 


Community  Improvemaftt.. 

Human  Resources 

Parks 

ftortti  Uttle  Rock - — 


CALIFOnNtA 

Stete  agencies: 

Aging 

Air  Resources  Board 

Akx>tioi  and  Drug  Abuse  Progrartw.. 
Conservation 


HHS 
HUO 
HHS 
HHS 


DOT' 

HUD 

HUD 

DOL 

OOI 

OOJ 

DOT 

EPA 

DOT 

MUD 


OOJ 

ED 

FEMA 

DOE 

USOA 

OOI 

DOL 

HHS 

DOT 

HHS 

DOL 

OOI 

OOI 

EPA 

DOL 

VA 

HHS 
HHS 
HUD 
EPA 
HHS 

HUO 

DOL 
HUD 
OOP 
EPA 


HHS' 
EPA 
HHS 
EPA 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-67 
AND  for  Single  Audit  Under  OMB  Circu- 
lar A-1  28— Continued 


Coriacliona »..~ ~. 

Oevatoprnantal  Safvtoaa ~ - 

Economic  and  Buakwaa  OavatapmanL- 

EducaHoa 

Emargancy  Sannoaa  Oinoa .__.«.»».....« 
Employment  Dwratapmam ..»»»..»»...»». 
Energy  Commlaalon.... 


Fmh  and  Game — 
Food  and  AghcuHura.. 

Foreatiy.- 

Governor's  Office . «...—..».......«..•.•-— 

HeaMii  Servioea  — — — 

Housing  and  Community  Oavatopmant.. 

Induathal  Relations - 

Justee 


Mentel  Heami 

Military  Department . 

Partca  and  Recreation 

Poat  Secondary  Educainn  Corwmiaalon.. 
Planning  and  Reaaarcii  Office -—_— 

RahabHtatkm _ 

Reaouroaa  Agency 

Sodel  Services 

Sokd  Waste  Managameni  Board 


VeMrana  AHaIrs 

Water  Reeources  Control  Boaid- 

Yooth  Authority — 

Counties: 
Alameda: 

Diatiiet  Attorney — 

Health/Human  Senricea 


Shatttl.. 


Social  Samlcea.. 

Straata... 
Contra  Coata.. 

Fraano 

Kem. 


CogniianI 


HHS 
HHS 
DOC 

ED 

F»IA 

DOL 

DOE 

HUD 

OOI 

USOA 

USOA 

OOJ 

HHS 

HUD 

DOL 

OOJ 

HHS 

DOO 

OOI 

ED 

HUD 

ED 

EPA 

HHS 

EPA 

DOT 

VA 

EPA 

HHS 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
ANO  FOR  Single  Audit  Under  OMB  Circu- 
lar A-1 28— Continued 


Btfbank.. 


Caraon  — 
Complon.. 


Downay.. 


HHS> 
HHS 
HUD 
OOJ 
OOJ 
HHS 
4  DOT 
HHS 
HHS 
HHS 


Los  Angelea: 
Community  and  Seniof  Citizens/Services.. 

Community  Devetopment  Commiesion 

Courts. 

District  Attorney  — «.. 

HeaHh  Senteaa 


Parka  and  Recraatton... 

Public  Social  Servioea.. 
Public  Works 


Regional  Planning.. 

Sheriff 

Merced 

Monterey »„....—.... 

Orenge: 

Airport .. 


Crin*ial  Justica . 
Courte 


District  Attorney 

Enwonmenui  Alfairs/Protactton .. 

Heelth/Human  Services 

Probatnn - 

Senior  Citizene/ServkMa 

Sherm - 

Riverakje - — 

Sacremento - 

San  Bernardino: 

Community  Devetopment 

Environmental  Public  Works 

HeeRh/Human  Sennces 

Human  Resourcas/Relationa 

Law  and  Justk:a 

Manpower __ 

San  Buenaventura. 

San  Diego 

San  Joaquin 

San  Luis  Obispo 

San  Mateo - 

SanU  Crui 

Sonoma 

Stanislaus 


Tulare.. 


All  oUwr  countiea.. 
Cities: 

Alemeda 


HHS' 

HUO 

OOJ 

HHS 

HHS 

HHS 

USOA 

HHS 

DOT 

DOT 

OOJ 

HHS 

HHS 

DOT 

OOJ 

DOL 

HHS' 

HUD 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HUD 

EPA 

HHS' 

HHS 

DOJ 

DOL 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS. 

HHS 

HUO 


Ftiterton 
Garden  GioM- 


Lafcaawod 

Long  Beach- 


Airport 

BuNdkig  and  SaMy- 


ComnunHy  Davalopmanl. 
Cound 


EPA 

HUD 


DOT 
HUO 
HHB 
HUD 


HUO 
HHS 

ms 

HUD 
DOT 


Secramanto- 


Qenatal  Sarvioaa-. 
Houavig  Aultiorily- 
Mayor's  Office.. 


Parka  and  Racraaton- 


Pubtc  Mfoiks 

HMlwslopnwnl  AQcncy .. 


OaklMvl-. 
Pak)  ANo- 


Peeadana- 


Richmond.. 
Rivaraida- 


Fire  Servioea 

San  Bemanfino— — .— . 
San  Diego: 

General  Servicea 

Houamg  Commiaaion  . 

Straala. 


San  Frandaco: 
Adminiatrattve  Office.. 
Aria _ 


fteaWi/Human  Servioea - 
Mayor's  Office- 


Parks  and  Racraakon.. 


Police .. 


San  Joee - 

San  Leandro  — 

San  Mateo. 

SanteAne — 

Sante  Barabara.. 
Sante  Clara: 
Juatica 


HUO 
HUO 
DOT 


HUD 
HUD 
HUD 
OOC 


HUO 
OOL> 


HUD 
OOT 


HUO 
EPA 
HHS 
HUD 
HUD 
HUD 


HUD 


OOT 
HUD 
HUO 


OOI 


00L> 


OOI 


doc 


DQI 


USOA 


Ptenning 

Sante  Monica.. 

Southgate 

Stockton 

Sunnyvale 


Vatato 

Ventura 

West  Covina.. 


OOIORAOO 


Stete  agerKies: 

Agrkajllure 

Educatkxi..- — 

Governor's  Office— 


InsliliAiona 

Labor  and  Emptoynwnl- 

Local  Affan 

Natural  Reaouroaa 


Public  Sal«y 

Pubkc  Utilities  Commlwion 

Social  Services- _ 

Stete  Planning  and  Budgeting  Office.. 


HUD 
HUO 
HUD 

OOJ 


HUO' 
HHS 
HHS 
HUD 


HUD 

HHS 


USDA 

ED 

DOE 

DOT 

HHS* 

DOL 

HUO 

OOI 

DOT 
DOT 


HUD 


'^lilHIIBiir'' 
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CuirtlM. 


SocM  SwiOM« 


PmUO.. 


Cities: 
Colorado  SiirinaK 

Avpoil 

Conimunity  Devetopinenl .. 

Houang  Authority _ 

Pahis  and  R«craatton 

PDica _... 

Put*:  Wor»M_ _ _. 


UHNws/UliMiaa  Authority 

Puatiia 

Airport 

Commurvty  Oavelopmartt 

Human  Raioutcas/RalalkiiM.- 
Parka 


Public  Works _.. 

Ragional  Planning  „ 

Tranaportatnn » 

Oerwar.. 


Connecticut 


Sute 

Agmg 


AgrKuHura __ 

CMdran  mi  Youth  Sarvioaa.. 
Conaumer  Protection.. 
Comcion 


Econonw  OwMlopmant .. 
Educsbon 


Enwonniental  Protection.. 

Governor's  Oltice 

HaalVi  Senrices 

Maloricai  Commaaioft ...... 

Housing 

Human  Resources 


Income  Maaitananca .. 
Labor 


ManW  Ratwdalian.- 


Poicy  and  Managamanl  Ollioe.. 

Pu«*cSalety 

TransportaSon 

Vslsrane  Home  and  Hospital 

CAex 

Bndgepon 

Hal  (turd. 

AgnQ.  ■....■ 

Commurvly  lmpTOvamanL..».... 
Education.. 
Health/Human  Services^ 

Housing 

Parks  and  Recreation. 


Putiic  Works - 

RediMolopmQnL.. 


Devetopmenl  Adninislialion- 

Educakon 

Humen  Resources. „ 

Police  — ..— 

PuUic  Works 


Stanlofd 

WaMrbury... 
ToiMia; 
GraerMidi.. 
WestHarUoni.. 


Slate  I 
AgnciA«e.. 


Delaware 


Cognzart 


HHS 
HHS 
HHS 

001 

HHS' 

HHS 

HHS 

HHS 

DOT 

HHS 

HHS 


DOT 

HUD 

HUO' 

DOI 

OOJ 

DOT 

EPA 

DOT' 

HUO 

HHS 

DOI 

EPA 

DOT 

DOT 

HHS 


HHS' 
USOA 
HHS 
DOC 

OOJ 

DOC 

ED 

EPA 

OOJ 

HHS 

DOI 

HUO 

HHS 

HHS 

DOL 

HHS 

HHS 

DOO 

HHS 

OOJ 

DOT 

VA 


HUO 

DOL 

OOl 

ED 

HHS 

HUD' 

OOL 

HUD 

ooc 

HUO 
EPA 
HHS 

HUD' 

ED 

HHS 

OOJ 

EPA 

HHS 

HHS 

HUO 

HHS 
HUO 


USOA 


JMI 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


Community  Aftairs 

Empkiyment  Security  CommiaiiOfc- 
Govamof  s  Office 


Health  and  Social  Services... 


National  Guard 

Natural  Resources  and  Emironmentai  CoMnL 

Pubkc  Instruction 

State _ _. 

Tranaportaliaa 

CourOies: 

Kent 

Newcastle 

Sussex , 

Cities:  Wrimmgton »......„ 


[>STi)icT  OF  Columbia 

Stale  agencies: 

Corrections. _ ' _ 

Employment  Services _ 

Housing  and  Community  DawatopmaiM 

Human  Services ,. 


Mayor's  Office _- 

Metropolitan  Poke*.. 

Public  library 

Public  Schools 

PuWtc  Worka 

Recteaion.. 


Flobioa 

Stale  agencies: 

AdiiMMlfation _ „ 

AgricuNure  and  Conaumar  Sarvtoas— 

Commerce „„.._.„ .„.„.... 

Community  Affairs _. 

Echicalion 

Enwonmental  Regulation _ 

Game  and  Fresh  Water  Commission.. 

Governor's  Office 

Health  and  RetvaMitative  Services 

Labor  and  EmploymenI  Security 

Law  Enforcement __ 

Military  Affairs _ 

Natural  Resources _ 

State , 

Transportation „ „, 

Counties: 

Akatoosa _ 

Alachua „ „.... 

Basy _ 

Brevard 

Broward „. 

Dade 


Duval/ JacksonviNe  ~ 
Escambia 


Hdlsborough. 

Uka 

Lee... 

Leon 

Manatee 

Marion 

Orange 

Pakn  Beach: 

Area  Planning  Board.. 

Criminal  Justice 


Empkiyment  Training 

Engineering _ _ 

Health. 

Housing  and  Community  Davatapmam.. 
Human  Hesoutees. 


Transit  Auttxyity  _. 

Water  and  Sewar. 

Pasco - 

Pine«as...... 

Po» 


Sarasota - 

Gensnele.. 


Oties: 

Gainesville _. 

Fori  Lauderdale.. 


Miwi 

Mian*  9each„ 

Orlando „.. 

Pensacola 


CogmzafU 
Federal 
agency 


OOC 
DOL 

OOJ 

HHS 

DOL 

DOO 

001 

ED> 

OOJ 

DOT 

HHS 
HUO 
EPA 
HUO 


OOJ 

OOL 

HUO 

HHS 

HUO 

OOJ 

HHS 

ED 

DOT 

001 


HUO 

USOA 

DOC 

OOJ 

E0> 

EPA 

DOI 

ED 

HHS 

OOL 

OOJ 

DOO 

DOI 

ED 

DOT 

HHS 
DOL 

HHS 
DOL 
HUO 
DOT 
EPA 
HUO 
HHS 
HHS 
HUO 
DOL 
DOL 
HHS 
DOL 

EPA' 

OOJ 

OOL 

DOC 

HHS 

HUO 

HHS 

DOT 

EPA 

OOL 

HUD 

HUO 

OOL 

DOL 

OOL 


HUO 
EPA 

HUO 
HHS 
HUO 
EPA 


Cognizant  Agency  Assignments  for  Cost 
.  Allocation  Under  OMB  Circular  A-87 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


St  Petersburg . 


Tampa „ 

West  Palm  Beach. 


Georgia 


Slate  I 

Agnculiure 

Community  Affairs.. 

Defense 

Educatioa : 


Forestry  Cominssion .... 

Goverrxx's  Office 

Highway  Safety  OMoe.. 


Human  Resources . 

IrxkiStry  and  Trade „. 

Labor 

Natival  Resources 

Offender  RehabHitalion 

Planning  and  Budget  OHica.. 

Pubic  Safety 

Trartsporlation 

University  Regents  Board 

Veterans  Service 

Counties: 

Boblx 

Cobb 

Chatham 

De  KaSi 


Dougherty.. 

Ftoyd 

Gwmnelt .... 

Fulton 


Muskogee/ Cokjmbus.. 

Ricfwnond 

Cities: 

Albany... 

Atlanta: 

Aviation „ _ 

ourts „ 


nvironment  and  Streets _ 

uman  and  Community  Development... 

ayor's  Office _ _ 

arks  and  Recreation 

ubkc  Safety 


QtMM 

State  agencies:  All  departments  and  agencies .. 


Slate  agencies: 

AgricuNure 

Attorney  Gerwral.. 


Budget  and  Fmanea 

Commerce  and  Conauner  Affairs. 

Defense 

Education „ 

Govarror's  Offica 

Health „„ 


Labor  and  Industrial  Relations 

Larxl  and  Natural  Resources „ 

Planning  and  Economic  DoxalopmanI 

Social  Services  arxJ  Housing „_ 

Transportation...- _ 

Counties:  Hawaii 

Cities: 
Honokjkj: 

BuiMkig _ _ 

Community  Development  and  Houaing.. 

Human  Rasources/Relalions _ 

Po«ce 

Ptoeecutmg  Attorney 

Public  Works _ _... 

Transportation 


Idaho 


Slate  agencies: 
Adjutant  General.. 

AgncuMura 

Educatioa 


Employ  moni _....* 

Tish  and  Game 

Governor's  Office 

Health  and  We«are..._ 

Hisloocjl  Sooety 

Industnal  Convnosion.. 


Cognlzanl 
FadarM 
agency 


HUO 
EPA 
EPA 

HUO 


USOA> 

OOJ 

FEMA 

EO 

USOA 

DOE 

DOT 

HHS 

HUD 

OOL 

OOl 

OOJ 

HUD 

OOJ 

DOT   . 

HHS 

VA 


HHS 
EPA 
HHS 
EPA 
HHS 
HHS 
HUD 
HHS 
HHS 
HHS 

HUO 

DOT 

OOJ 

EPA> 

HUD 

OOL 

DOI 

DOC 


DOI 


USOA 

OOJ 

HHS 

OOC 

DOO 

EO 

HHS 

HHS 

OOL 

00 

DOC 

HHS 

DOT 

OOL 


DOC 

HUO 

OOL 

OOJ 

OOJ 

EPA' 

DOT 


OOO 

USOA 

ED 

DOL 

DOI 

HHS 

HHS 

DOI 

OOL 
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Undi.. 


Walar  Rmowom.. 
'  CounteK 

Ada _„, 

Csnyon.„„„„_.....« 


tUMMS 


Cognizant 
Fedartf 
aganey 


OOL 

USOA 
001 
DOT 
DOT 

MHS 
HHS 


Stata  agandaa: 
Aging 

Agrjcutture.. 


Atofwc  Energy  Convnisaion ««, 

Board  ol  Education „_ 

CMdran  and  Family  Santeaa 

Conwneica  and  Community  Affaire ...» 

Conaarvation 

Cofrections 

Emergsncy  Services  and  Osastar  Aganqr.. 

Energy  and  Natural  Resources 

Environmental  Protection  Agency »«.. 

Goverrmr'B  Offics 

Human  Rights 

Labof 

Law  Enforcement „ _. 

Mental  Health  and 
•Military  and  Naval ... 
Mines  and  Minerals. 
Public  Aid 
Public  Health 


_.. 


HHS 
USOA 
DOE 
ED 
HHS 
.  HHS 
001 
OOJ 
FEMA 
OOE 
EPA 
OOL 
OOI 


Rehabilitation  Servicaa 

Sanitary  Board .._ 

Transportation 

Veterans  Affaire _. 

Countiaa: 

Adams 

Champaign 

Cooli. 

Community  Development 

Envifonmental  Control/naaources.. 

Manpoeiar _ 

Shentf _ „.. 

DeKalb _ „ 

Du  Page _... ™__ 

Kankaiiae 


KnoK.. 


USaHa... 

Macon 

Madison... 
McHeny.. 
McLean... 
Peona 


Rock  Is 
Sangamon.. 

St  Clair 

Tazewell 

Vermilion 

Whiteside 

Will 

Winnetiaga- 
Cibes: 
Aurora 


Benmyn _ _ _ _ 

Chicago: 

Community  OovolopmenI  and  Housing.. 

Consumer  Servioee 

Ecor«omc  Oevetopment/Opportunity 

Employment  and  Tfaming 

Health/Human  Semoss -.-. 

Housing _ _. 

Mayor's  Office _ 

Planning _ 

Police _ 

Public  Safety 

Public  Works 

Senior  Otizens/Senrices 

Cicero _... 

Decatur _ _ _ _ 

East  St  Louis... 

Evanston _ „ 

Joltet _. 

Oak  Par* 


OOL 

DOJ 
HHS 
DOO 
001 


HHS 
HHS 
HHS 
EPA 
DOT 
VA 

HHS 
HUD 

HUD 

DOE 

DOL> 

OOJ 

EPA 

HUO 

HHS 

Hf^ 

HiHS 

HUO 

HHS 

HHS 

HHS 

HftS 

HKIS 

Ht« 

HHS 

HHS 

HUD 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 
HHS 

HOD* 

EPA 

iWD 

DOL 

MHS 

HUO 

DOT 

HUD 

OOI 

DOJ 

DOT 

HHS 

HHS 

HHS 

HHS 

HHS 

EPA 

ftHS 


COQNtZANT  AGENCY  ASSIGNMENTS  FOR  COST 

AtxccATiON  Under  OMB  Circular  A-87 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


Community  Devefopmenl- 
Community  tenprovamant.. 
Public  Wortu 

Roddord 

Rock  Island.. 

SkoUe- 

Spnngfield-. 

Waukagaii„ 
Towns: 

Auroa 


Doranfn- 
Bloora_ 


Bremao- 
Capital... 
Oecalv.. 


Oowoere  Qrove.. 

E.  St  Louia 

Eligin 

Evanstoa 

Joliet _ 

Leyden ; 

Lyons 

Maine _ 

Miitoo. 
New  Trier.. 

Niies 

Oak  Park.. 

Proviso 

Rocktard„ 
Thornton.... 
Waukagan., 
Wheaing. 


Inomma 

Stale  agandes: 
Aging  and  CortHnunity  Sennces 
Civil  Defense  and  Emergency 

Commerce 

Correction , 

Education 


Emptoyment  Security  Oiviaion.. 
Governor's  Office. 

Health  Boanl 

Higtiways.. 

Housing  Board 

Labor  Division 

Mental  Health 

Military _ 

Natural  Resources.. 


Public  Service  Commission 

Public  Welfare 

Rogionai  Planning  Commissiona.. 

Rehat)iiitation  Service  Agency 

State  Police 

Transportation 

Veteran  Affaire 

Counties: 

Allen 

Clark „ 

Delaware 

Elkhan 

Floyd 

Grant.. _ 


Cognizant 

Federal 


HHS* 
OOL 

EPA 
HHS 
HUO 
HNS 
EPA 
EPA 


MHS 
HHS 
HftS 
HHS 
NHS 
HHS 
NM6 
HHS 
HHS 
HHS 
HHS 


Howard 

Lake 

U  Porte 

Madison 

Manon 

Monroe 

Porter 

St  Josepti... 

Tippecanoe. 


Vanderiiurgh.. 

Vigo 

Wayne _ 

Cities: 

East  CfMcago 

Evansville: 

Community  Development .. 

Planning 

Transportation 

Fort  WayfM 

Gary. 
Hammor»d. 


Indianapolia. 


HHS 
HffS 
fff^ 
Hl« 
HIHS 
HHS 
HHS 
HHS 
NHS 
HHS 
HHS 


HHS 

FEMA 

OOE 

OOJ 
ED 

OOL 

HHS 

HHS 

DOT 

HUO 

OOL 

HHS 

DOO 

DOI 

DOT 

HHS 

DOC 

HHS 

OOJ 

DOT 

VA 

HftS 
HHS 
ffHS 
HHS 
HHS 
HffS 
f«4S 
HffS 
HffS 
flHS 
HHS 
HHS 
HHS 
H»« 
HHS 
HHS 
HHS 
HHS 

HHS 

HUO< 
DOC 


DOT 
EPA 

f4U0 
EPA 

HUO 


Cognizant  Agency  Assignments  for  Cost 
AuocATiON  Under  OMB  Circular  A-87 
AND  FOR  Single  Audit  Under  OMB  CMcu- 
LAR  A-128— Continued 


Muncia 

South  Band. 
Ten*  Haula. 
Tovns: 


Cakjmel 

Center.t(akonio.. 


Cenlar4iluncie .. 
Gary 


KniQtiL— 


NortlvMwiMioad- 

Pigeon 

Portage 


Wanan.. 


Wayne-Fon  Wayne - 
Wayne^lndnnapoliB - 
Wayne  fliohmond. 


IOWA 


State  I 
Aging  Commiaaian  _ 

Agnculliae.. 


Commerce  Commiaaion .. 


Corrections 

Development  Conmisann. 
Qovamor's  OfSca 


Human  Servtoas. 

Job  Sarvica 

Labor  Bureau  — 


Planning  and  f^agramiiing. 
Public! 


PubMc  ki8truclion« 

Public  Safely 

Transportation . 


Veterans'  Alla»s 

Water,  Air,  and  Waste  Management. 
Counties: 

Black  Hawli 

Climon 

Outxjqus 


Linn 

Potk _. 

Pottawattvna.. 
Scott 


Woodbury 

Cities: 
Cedar  Rapkte.. 
Counci  Skiffs.. 
Oevenport.. 


Oes  Moines. 

Dutxjque 

Sioux  Oily 

Weterloo 


Kansas 

State  agencies: 

Adiutani  General 

Aging _ 

AgncuHure  Board. 

Corrections 

EducatioR. _ 

Ecorxmiic  Oeveiopmeni 

Fish  and  Game  Conmiaaien. 

Forestry.. 

Governor's  Offioe. 


Health  and  EnwronmenL- 

Highway  Pa»oi 

Histoncal  Society 

Human  I 


Cogniant 


HUD 

HUO 


HHS 
HHB 
«WS 


MHS 

Mm 

MHS 
»W8 


DOT 
OOI 


OOI 
MUD 

OOL 


OOI 


MHS 


OOL 


OOL 


FBM 

ED 

OOI 


DOT 

VA 

EPA 


HHS 
HHS 

HHS 


MUD 
EPA 
HUO 


USOA 

OOli 

ED 

MUD 

OOI 

OOI 


Park  and  nasourcea  Audiority 

Social  and  nehabiWBtion  Sanioes . 

Transportation 

Water  Resources  Board 

CountwK 

Jofmson 

Reno 

Saline 

Sadgwiek . 

Shawnee. 
Wyandotte. 


DOT 
OOI 
OOL 
OOI 

HHS 
DOT 
OOI 


MHS 


HHS 
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Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
ANO  for  Single  Audit  Under  OMB  Circu- 
lar A-128— Continued 


Topaka- 


CHy- 


KanucKv 


Stale  agencia*: 
AgnojMura 


Conacaona 

Educaion  and  HunanMaa.. 
Enargy.. 


Govamofs  OMca 

Houvig  Cofporabon. 
I^jman  Raaourcaa.— 


Local  GonammanL. 
MMary  AlWri.. 


Cognanl 


EPA 
HHS 
DOT 


USOA 

DOC 

OOC 

OOJ 


EO 


OOE 


HUD 
HUD 
HHS 
OOJ 
OOL 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
AND  FOR  Single  Audit  Under  OMB  Qrcu- 
LAR  A-12&— Continued 


SUal- 


AghcuMura.  Food,  and  Rural  Rawurcas.. 

Conaarvallon -..„„ ..„„„. 

Coifacliona-. — ■ 


Cogniiant 


HHS 


USOA 
USOA 


Educalional  and  CJtunl  Sarvioaa- 
Enwuwmiaiilai  PwHarlinn 
Gonanwr's  0«*ca ,  


Houaing  AuttwJIy.. 


Natural  naaotfcai  and  EiMronnental  Prolac- 


Pubic  Protaclion  and  Oagulalion- 

Touriam 

Tn 
CounaaK 
Bo»d__ 


McCfsdiAn .  .■■■...■.^_ 

Pika 

CMaa: 


CoMngkm- 


LOUHMNA 


Slalei 
A|rici*m._ 

Commarca 

Curiae  huha.. 


DOI 


OOD 


USOA 


OOL 

001 
DOT' 


HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
EPA 
HHS 
B»A 
HHS 
HHS 


U 


ManW  HaiMi  and  MaMal  Ratvdalkin.. 

Pubic  Safaly _ 

Tfanaporlaaow.. „„„.. 

Counttaa: 

AnrtnaKnggin  


Cumbarland.. 
Ka 


York.. 

mini 


Maryland 


HUD 
EPA 
DDL 


USOA 


CuNwa.  naciaaion  and  TowMm.. 
Educakon... 

Environmantal  QuaMy. 
Govomor'i  Offca 


HaaNh  and  Human  Raaouroaa» 


Nalional  Raaouroaa .««.«... 

Pubic  SaMy 

TranapoflMon  wid  DtwIopnMnL., 

UrtMn  end  Convnunily  Afftin 

Vel0m  Affairs 


Countas  (Piritfiaa): 

BoMiar --™— 

Caddo  — - »..- 


Lalouche.. 

OuacMa.... 


St  Landiy 

Tangipahoa  

Tariaburma . 

CiMa: 

Blion  HTMiga 

LakaOiarlaa. 

Monroa _.._ 

New  Ortaana 

Shravaport. 
Parlis  and  Recreation.. 
Public  Attars/ Servicaa 

Pubic  Worta 

Sponron 

Urban  Devetopmanl 

W»ler/Se«»ar 


OOC 
OOJ 

oa 

BD' 
B>A 
DOC 


HHS 
OOJ 
OOL 

OOD 

EPA 

OOJ 

DOT 

HUD 

VA 

00 


SMa  agandaa: 
Aging  Offica.- 
AgncuNure  . 


OOJ 
VA 
ED 
EPA 

HHS 

HHS 

HUD 

OOI 

OOL 

HHS 

OOJ 

OCT 


HHS 
HHS 
HHS 
HHS 
HHS 


HHS 
HHS 


Oiddran  and  YooBi  Olfco  .„ _„ 

EconomK  and  Comnunrty  Oaoatopmanl.. 
EducaMrv 


Emptoymani  and  Training.. 

EnMronmamal  Sarvicaa 

Govamor'a  Olica 


Haallh  and  Manlal  Hygiana 

Human  Reaouroes 

Law  Enlorcamant  artd  Adniiiitalialion  on  , 
lica  ComrragBion. 

Licanaing  and  RaguMon 

MiMwy 

Natural  Raaourcaa _ „.._ 

Public  Sa«e(y  and  Corradianal  Sanioas..„. 

PuMc  Sarvica  Conmiaiion-. 

Stale  Planning 


HHS 
HHS 
HHS 
HHS 
HHS 
HMS 
HHS 
HHS 
HHS 
HHS 
HHS 
EPA 


HUD 
EPA 
HUD 
HUD 

USOA 

OOL 

DOT 

DOT 

EPA> 

HUD 


Aiagany 

Anna  AnnM: 

Admniatraliva  Oflica.. 

Affng 

Domestic  Ralalnna..- 

Planning  and  Zoning.. 

Public  Works 

BaMmora  , 

Caraina 

CmtM 

Fradailcfc — _____ 


KanL. 


Momgomary 

Prince  Qeorgac 

Aging — 

CircuH  Court. 


Emargancy  ^aparadnaaa. _. 

Health  and  Human  Sarvicea 

Personnel 

Planning  and  Economic  Oavatapmant .. 
Police. 


State'*  Anomay.. 

Queen  Annas 

St.  Marys 


Wicomico.. 
Cities: 
BaWmora: 
Aging.. 


Education 

Cnminal  Juitica _ 

Health  and  Humwi  Saraice*.. 


HHS 

USOA 

HHS 

HUD 

EO 

OOL 

EPA 

OOJ 

HHS 

HHS 

OOJ 

HHS 

DOO 

OOI 

FEMA 

OOT" 

HUO 

DOT 

VA 

HHS 

DOJ 

HHS 

HHS 

HUD 

EPA" 

EPA 

DOT 

EPA 

HHS 

EPA 

OOT 

OOT 

HUD 


HHS 

HHS 

DOE 

OOJ 

OOL' 

HUO 

OOJ 

HHS 

OOT 

OOT 

EPA 

DOT 


HHS 

ED 

OOJ 

HHS 

HHS 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Drcular  A-87 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-12&— Continued 


I 


Housing  and  Community  Conaanralion .. 

Manpower.. _ 

Mayor's  Olfice.... 


Pubic  Works. 

Social  Sarvicea_; 
Stale's  AUomey.. 


Massachusetts 

Stale  aganbea; 
Adminalraton  and  Finance  ExecutrM  Office.. 

Comnxrtkas  and  Development 

Consumer  Affairs  and  Busir>ess  Ragulalion 

Economic  Affairs _ _.._ 

wicationai,_ .., ____„_„._ 

EWar  A.1airs  ._.„.._;: 

Enargy  Resources. .„ 

Environmantal  Affairs. „ 

Ertvwonmantal  Managsmanl 

Food  and  Agriculture 

Governor's  Office 

Labor  and  IndusMea 

Mental  HaMh 

Pubic  Safely 

Pubic  Well»a _ _. 

Pubic  Works 

Social  Sarvleaa 

Stale 


Cogniiant 


Tranaportakon  and  Constnjction  Office.. 

Vaterara  Services  Office 

Counties: 

Barnstable „ 

Berkshire „_._ 


Eaeex.. 


FranWin 

Hampden  ... 
Hampahira.. 


Plymoulh — __________....., 

Worcester 

Cities: 

Boston: 

Education.. _... „_ 

Healtti  and  Hospitals 

Mayor's  Office _ _„„ 

Parks  and  (Tecraalion 

Poice 

Pubic  Works 

Brockton: 
Community  linprovamafiL._ 
EduCation„.___..___..__.„„„ 


Cambndge.. 
Chcopee.... 
Fal  River.... 
Holyaka 


Avport 

CooNiunly  Devalapmant.. 

Education „_ _, 

Hi^^Mays ..... — ......._,.,..._... 

Inwr* 

Lyrm ____._.._> 

MaUan 


New  Bedford.. 


Ouincy 

Somorwio 

SpringfieM 

Waltham 

Worcester 

Town:  BrookNne 

State  Agencies: 

MiCHIQAN 

Aging  office 

Attorney  General 

Agriculture .. 

Cormnerce _ 

Corrections _ 

Education 

Governor's  Office 


HUO 
DDL 

HUO 

OOI 

HUD 

OOT' 

HHS 

OOJ 


HHS 
HUO 
DOC 
DOC 

EO 

HHS 

DOE 

OOI 

EPA 

USOA 

OOJ 

OOL 

HHS 

DOJ 

HHS 

OOE 

HHS 


OOI 

DOT" 

VA 

HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 


E0> 
HHS 
OOL 

OOI 


OOJ 
OOT 

OOL 

EO' 

HUO 

EPA 

ED 

HUD 

OOT 

HUO" 

EO 

DOT 

HHS 

HUD 

HHS 

HHS 

HUD 

HHS 

EPA 

HHS 

HUD 

HHS 

HHS 

HUD 

HHS 


HHS 

HHS 

USOA 

HUD 

OOJ 

ED 

DOJ 
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COQNIZANT  AQENCY  ASSIQNMEffTS  POR  OO6T 

Allocation  Under  OMB  Orcular  A-87 
AND  FOR  Single  Audit  Umoer  OMB  Circu- 
lar A-42e — Continued 


Labor.. 


DMrtMvn  HaigNs- 

Dvtroit 
Communtty  and  Eoofwrnic  Oaiwlopnwnl- 
Ernptoymant  and  Training 

Finanoa 


I  I  ■  ■  llii     m^m^    *  ' ^  ■  ■ 


Neighbortiood  S«n(toM - 


Polios .. 


PutateWoita- 
Raoiaartlon 


Sanior  CHlzsns/Sarvicai -. 
Traniportation..— 

Flint 
ConwnunHy  DavalopManl. 
CommynMy  I 
Pubic  Wockt- 
Watar/Sawar- 

GrandRapldi 


Kalamazoo  .- 

Lanaing — 

Lincoln  Parii- 

Uvoria. 


Royal  Oak 

St.  CWr  Shocaa. 

Sagmaar 

Waatland 


Towna; 
Daaibom- 
RadloRl.^ 


wwWff^C«U'M 


Stata 


Aging  Board- 

AgricuNura 

Comraapoa.HM 
Corradiona — 


Council  tor  Iha  Handteappad- 

Economic  Sacurtly 

Educaiiorv 


Emptoymanl  Sacwily 

Enargy  and  Economic  Davelopmani 1  USOA 


Cognizant 
Fadaral 
agancy 


OOL 


COQNIZANT  AQENCY  ASSIGNMENTS  FOR  OO6T 

Allocation  Under  OM8  Circular  A-e7 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-1 28— Continued 


Qovamer'a  OMoa.. 


tmnonCm  oocMTy — ~»» 

HouiinQ  Hnws  Agancy- 

HuflMfl  OSHflOM  ^ 


MiMafy  AfWfv 
Natural 


PONulion  Confeol 
Tranapoflatton. . . . 
Vagrant  ANaira. 
CounUaa: 

Anoka — 

Dakota 


Oimatad.. 
Ramaay-. 

Slaama... 
StI 
Wa 
CitiaK 


Bloo(Tiingtoil„ 
DukiM 


ConvnimMy  Aoaon  AQancjf» 

CmMact  Managamani .. 

mpioyvnani  ana  irawig„ 

St  Paul _ 


HUD 
OOL 

HUD 

HHS' 

HUD 

HHS 

HUD 

DOJ 

HUD 

001 

HHS 

OOT 

HUO> 

OOL 

DOC 

ERA 
EPA 

HHS 
EPA 

EPA 
HHS 
HHS 
HUO 
HHS 
HHS 
HHS 
HUO 
HUO 
HHS 

HHS 
HHS 


HHS 

U60A> 
OOC 


DOJ 


HHS 
OOL 


ED 
OOL 


Mississippi 

Stata  aganciaa. 
AgricuHuia  and  Comnaioa... 
Ardwaa  and  Hialory.. 


Economic  Davalopfltant .. 
EducaHon „ 


EfDployffnant  Saourtly  ( 
Enargy  and  Tianaportatton .. 
Fofsstoy  Conwniaaion  „„„.„., 
Govamor'a  OMioa 


Human  Oavatopmanl. 
Madicara  CofwniaaKifi^ 

ktontalHaaMh 

MiWafy 

Natural  Raaouroat.. 


Public  Sala^.... 
Public  Welfara.. 


RehabaHaliva  Sarvnaa 

Vetara>«  Atlairs  Commitaion .. 

WikMa  Conaarvalion 

Youth  Sanicaa 

Countiac 

Bolivar „ „ 

Forrail ....«.»..»... — 


Jackaon.. 


Lauderdala.. 
Washington.. 
Cities: 


State  I 
AgricuHun.. 


Arts  OouncJL.. 

Comnwroa.. 

Education.... 


Fiah,  WHdMa  and  Parka... 
Governor's  Offioa 


Health  and  EflMroniDantal  Sdaooa . 


Instituliona.. 

Jusbca.. 

Labor  and  Induaby- 

Library.. 


MHitary  Affairs — 

Natural  Rasources  and  Conaervatkm  . 

Social  and  Rehabilitation  Sarvicas 

Suta  Lands 


Counlias; 


CogntaarM 


HHS 
HHS 
HUO 
HUD 
HHS 
OOL 
OOD 
00 

EPA 
OOT 
VA 

HHS 

HHS 
HHS 
HHS 

HHS 
HHS 

HHS 
HHS 

HHS 

HUD* 

OOL 


DOI 
HUD 


USOA 
001 


COQNIZANT  AQENCY  ASStONMEMTS  POR  OoeT 

Allocation  Under  OMB  Circular  A-87 

AND  FOR  SiNQLE  AUDIT  UNDER  OMB  CMCU- 

LAR  A-128 — Continued 


Yi 
Ottaa; 
Biiings... 
GraaiFa 


Stale 
Agmg 


AgrtciOaa, 


rtumaaii  Oawakiaiiaii 


Enargy  OMoa- 


EnMroMMnW  Confeol 

Game  and  Parka  Cooaniaaion- 
Qovaraers  Olfoa 


HMoriOil  Social- 


Law  Daa»Lamanl  and  Chndnil  Jualoa  Coai- 


MiMary 

Policy  Raaaarch  Ofltoa. 

Pubhc  kialllultona 

Social  Hsroicaa 

Stale  Pakol 


OOC 

ED 

OOL 

OOE 

USOA 

HHS* 

OOT 

HHS 

HHS 

000 

DOI 

DOJ 

HHS 

HHS 

VA 

001 

ED 


HHS 
HHS 

HHS 
HHS 
HHS 
HHS 

HHS 

HUD 
USOA 


OOC 

EO 
00 

HHS 
OOT 
OOJ 
DOJ 
OOL 


000 
001 


001 

HHS 


Water  Raaourcaa- 

Countiea: 
Douglas. 


Citias: 

Uncoln.. 


Omaha. 


Nemmm 


State  agenda*: 

AgncuRwa 

Commaroe — 


CommunMy  Sarvicas  Oflioa 

Conaarvalion  and  Nakjral  Raaowoaa . 
Ediicaion         


Euptoyiar*  SaoMtly.. 

Govaraor'a  Olioa 

Human  Raaouoaa 


Induabtal  Commieaiafi— 


Motor  VahkJa- 
Trafflc  Safely.- 
Tn 


Coumiaa 

Clark-. 


State  I 
Adiutanl  General - 

Aging  Council 

AgricuNura. 


Air  Raaoiaoaa  Agency.. 
Conaoliana  »»««. — »» 
Eduoalan 


EmploidNanl  Sacunfy^ 

Rah  and  Gama 

Govamor'a  Offtoa».»-. 


HaaNh  and  WaNara. ».»»«. 
Houaing  Hnanca  Auttiortty„ 


Pubkc  Worte  wid  Highways 

RaaoiMOaa  and  Econorrac  DwelopRianL_ 
Safaty- 


Veterana  Cound- 
Countiee: 

Hillaboro...„  


Stratloid... 


Cities:  Manchaatar. 


OOT 


OQJ 


NUD 
ED 

OOE 
EM 

oa 


m 

OOi 


OOL 

OOJ 


OOD 
OOC 


OOT 
OCT 
VA 
001 


HUO 


DOT 
HUO 


USDA 


OOC 


oa 

ED> 
OOL 
OOL 
HHS 
OOL 
ODD 
OOJ 

oor 

OOT 
001 


HUS 
HUD 

ERA 

HUD 


000 


USOA 
001 

OCJ 

ED 

OOL' 

oa 

OOJ 
HHS 
HUD 
POL 
OOT 

oa 

OOi 
¥A 


HHS 
HUO 


BEST  COPY  AVAILABLE 


■'IPH^BP^' 
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Cognizant  Agency  Assignments  for  Cost 
AuocATiON  Under  OMB  Drcuiar  A-67 
ANO  FOR  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


Coonizsnl 
Fwtaral 
■gviey 

NewJbwev 
StMaaganbac 

USDA 

HHS> 

ConwiMm  md  Eoononc  DSMlOfMiwnl .......... 

HUD 
DOJ 

Pifli  II                                 

DOO 

^-  «-           »  '-—  -             ^ka.l^«^kal      B^K^i^^K^      ^JklBB^B^ 

I.MVMW  raivy  nvpona  rwwwwn  i^uiam 
rfi  rifri" 

DOT 
B> 

Fxvgr 

DOE 

DOT 

Gnwnnr'ff  OHiR*               

HHS 

■■llT 

HHS 

HuiNn  nwvttw 

HHS 

lOxr 

DOL 

Ljw  EnlorcQfnani  PIvmng  AQsncy         ».».» 
1  aw  wHi  PijMIc  Saffiy                        . 

DOJ 

Port  AuMinly  d  Nmt  Yorii  vid  Nmr  J«sn  ---■ 

DOT 
DOT 

Oouttw 

HHS 

Mng                              

HHS> 

CNUvn'f  Sf~^ntt 

HHS 

HHS 

HOipilil ~ 

Hmrtno  AiMhnrify 

HUD 
HHS 
HUD 

ItfiwW  HttfT'niwln'nn 

HHS 

HHS 

^wnrn'^MNhit  ^iltH?^          

^A 

HHS 

Carrattn           ,    , 

HHS 

riantiarfMH 

HHS 

HHS 

Qui.  —Ui 

HHS 

HudMn 

HHS 
HHS 

fitirfir                         

HHS 

HHS 

Monmoutfi: 

Vim                            ,  ,.. 

HHS  ■ 

OOL 

Plinnirfl 

HUD 
DOJ 

Mna^ 

HHS      ' 

"T-T" 

HHS 

HHS 

fflT— 

HHS 

SllfTUfT^ 

HHS 

Unnt 

DOL 

HUD 

nTjjitoiii 

HHS  ■ 

>•'•'*• 

HHS 

CMm: 

HUD 

n«r?«v 

HHS 

HHS 

Cwifm 

HUD 

HHS 

Fmiovo* 

HUD 

HHS 

fc\*ioim( 

HHS 

JirnyOty     

HUD 

NMMft: 

OOL 

EngprtMring 

DOC 

HHS- 

HUD 

Bn>i^ 

DOJ 

HHS 

"HI  111  ■ 

OOL 

Tranlon 

HUD 

Union                   

HHS 

Toanc 

HHS 

Union             

HHS 

FEMA 

HHS 

NEWMFXKO 

SM>  aof^r'Tf 

fumtQ ,,,                              ^.  - 

Aortoilira 

USDA 

COGNIZANT  AGENCY  ASSIGNMENTS  FOR  COST 

Allocation  Under  OMB  Circular  A-67 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


Co>Taction« — 

Econofnc  Oewtopntsnl  and  Tourism .. 

Educaiion. '. 

Efnplojttiwnt  Sacunty.^ 

Ei'Mfyy  indMtfiarals~ 
Fnanoa  and  Adn 
Fiah  and  Game- 
Qovamor's  Office.. 


Haaltfi  and  EnwonmanL.. 


Human  Sao#ioas..»- 
Natural  Raaduroaa. 
Tn 


CiMvaa.. 
Dona  Ana.. 
Eddy.. 


San  Juan 

City:  Aftxjquaftiua ...._.». 

New  Yam 

State  agencies; 

Agng  Olice 

AgrioMura  and  Maikets ~ 

Alconol  and  Subaianca  Abuaa  Oflioa.. 
CofTwnerce .- 


Cufiectionaf  Sanloaa.. 


Consumar  PiulaclJUii  Boanl« 

Education. 

Energy  Oflica «„.„-...... 

EnwonmenlaJ  Conaanratton.. 
Governor's  Office 


HoiMirta  and  Community  Ranemi)  Omsion 

Labor ..._ ; -.... 

Mental  Health  Office 

Military  and  Navat  Allaiis  Division 

Motor  VeNdea _ _.. 

Parks.  Recreation  and  Ptaaarvatalion  Office.. 
Port  Aultxxilyol  New  Yoriiand  New  Jersey.. 
Social  Services 

Stale  Pdjce 

Transportation 

Urtian  Deveiopmant  Coip - 

Youth  Division- „ 

Counties: 
Albany „ 


Avialian.. „ 

Corrwnurvty  hiinuvaiiienl      .* 

Health/Human  Servicas . 

Parks 

Putiic  Works 


Transportation.. 

Cattaraugua „. 

Cayuga 

ChMJtmgua  .„.„..„ 


Chemung.. 
Clinton... 


CorUand 

OutchMS: 

Convnunily  Improvofnent 

Heatth/Human  Servicea 

MentaJ  HeaWi/Retardatian... 

Social  Services 

Tn 
Erie.. 
FuMon.. 


Cognlzani 
Federtf 


DOJ 

DOC 

ED 

OOL 

DOE 

HUD 

DO! 

DOL 

HHS 

DOT 

HHS 

USDA 


MorYoe: 
Communily  Aflairs/Servicas . 


Community  Development.. 
Health/Hunwn  Services. 

Public  Works 

Social  Services 

Water  Quaity 


Housing  and  Intergwernmenlal  Affairs.. 


DOT 

HHS 
HHS 
DOT 
HHS 
HHS 
DOT 


HHS' 

USDA 

HHS 

DOC 

DOJ 

HHS 

ED 

DOE 

EPA 

DOC 

HHS 

HUD 

OOL 

HHS 

DOD 

DOT 

OOI 

DOT 

HHS 

DOE 

DOT 

DOT 

HUD 

HHS 

HHS 

DOT 

OOL 

HHS' 

HHS 

DOT 

DOT 

HHS 

DOT 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

DOL 

DOL' 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

001 

HUD 

HHS' 

EPA 

HHS 

EPA 

HUD 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
AND  FOR  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


ftjbttc  Workds.. 


Social  Services 

Youth  Employmanl.. 

Niagara 

Oneida 

Orx)ndaga..»»-««..-...» 

Ontario 

Orange .........»«««.»».. 


Otsego.. 

Oswega 

Rensiielaar„ 

RocMand 

Saratoga.. 


Schenectady -..»»» ».. 

SL  Lawfenoe ».«^»»..h».» 

Stauban 

SuHblk: 

Aging 

Conwnunity  Oevelopmenl.. 

Criminal  Justice 

Health/Human  Saraices-.. 

Labor  nsaoucei 

Public  Aasistanco 

Social  Services 

Transportation 


Wayne.. 


Cities: 
Albeny.. 

Binghamton 

Buffala 

Communily  Deveiopmenl .. 

Ecorwmic  Oevelopmenl 

Education _ _ 

Housing  Authority. 

Human  flesoutcet — .. 

P»rta ™ 

Police. 

Public  Worta ..._., 

Sewer  Authority.. 

Transportation 

Urban  Renewal... 

Youth 


Cheektowaga... 
Mount  Vernon.. 
New  Rochelle .. 
New  York: 
Aging.. 


Board  ol  Education 

Criminal  JusUca  Coordinating  Council 

Eoonornc  Development  Administratton... 

Employmant » 

EmHronmental  Protection 


Houaing  Preservation  and  Development . 

Human  Resources  Administration 

Mayor's  Office 


Transportation.. 
Niagsfa  Falls 


Schenectady.. 

oyrscusv  •••••••  n 

Troy — 

Utica 


Cognizant 
Federal 
agency 


White  PWna. 

Yonkers _ 

Towns: 

Amherst 

Babyton 

Brookhavan... 

Colonie _. 

Greenburgh.* 
Hempataad... 
Huntington.. 


IrondeQuiot ™. 

•s* - 

'  ■         -.       *  *  mill  n  J 

nortn  rtempsiaad.. 

Oyster  Bay 

Sinrtliluwiv 

Tonawanda. 


DOT 
EPA 

HHS' 

OOL 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS' 

HUD 

DOJ 

HHS 

DOL 

EPA 

HHS 

DOT 

HHS 

HHS 

HHS 

HHS 

HHS 
EPA 

HUD' 

H(K} 

ED 

HUD 

OOL 

OOI 

DOJ 

EPA 

EPA 

ED 

HUD 

OOI 

EPA 

HHS 

HUO 

HHS 

HHS' 

ED 

DOJ 

DOC 

OOL 

EPA 

HHS 

HUD 

HHS 

HUD 

HHS 

DO 

DOT 

HUD 
HHS 
HHS 
HHS 
HHS 
HUD 
HUD 

HHS 
HHS 
HUD 
HHS 
HHS 
HUD 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 


JMI 


Federal  Register  /  Vol.  50,  No.  246  /  Monday.  December  23,  1985  /  Notices 52413 


CoGNiZAHT  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
AND  for  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


Union... 


NOftTH  Carouna 


Stata  agencies: 


AgrtcuNure 
Commerce. 
Community  Coiegee. 

Correction — _. „..!.„ _. 

Cultural  Resources _ 

Oime  Control  and  Public  Safely „..._ 

Public  Education _ _ 

Emptoymem  Security  Commiasion 

Goverrwr's  OMce _ 

Ifuman  Resources ™« ™™ ™ 

Labor - 

Natural  Resources  uvl  Community  Davetop- 


Transportabon 

Wddlita  Resources  Commission .. 
Counties: 
Alamance 


Buncombe.. 


BurtM.. 


Cabam* — 

CaiwrtM 

Cle»alind. — 
Craven ......... 

Cumberland.. 

Oavidsan. 

Ourtwm 

Edgecombe.. 

Forsyth 

Gaston 

GuiHord 

Halifax 


Lenoir ._ 
MecManburg.... 

Naah 

New  Hanover.. 
Onslow ....... — . 

PW 

Randolph 

Robeson 

Rodungham .... 
Rowan.. 

Wake 

Wayne 

WHson 

Cities: 

AshevWa 

Charlolle 

Durtiam 

Greensboro 

High  Point — . 

RaMgh „-. 

WkNtorvSalem... 


State  agencies: 
Adjutant  General .. 
Agriculture.. 


Combinad  Law  Enforcement  CouncX- 
Forsst  Service.. 


Game  and  Fish : 

Governor's  Office...- 

Government  Affairs  Bureau.. 
Health 


Highway  Patrol- 


Human  Services _.. 

Housing  Finance  Agency.. 

Institutions  Director 

Job  Service 

Labor 

Management  and  Budget.. 

Parlu  and  Recreation 

Parole  and  ProtMtion 

Pulilic  Instruction.. 


Stale  Government  and  Outdoor  Recfealion .. 

Veteran  Affairs - — • 

Vocational  Flehabilitatlan.... 

Water  Commission . ,^ — 


Cognizant 
Federal 
agency 


HHS 


HHS> 
USOA 
DOE 

ED 

HHS 

ED 

OOJ 

EO 

OOL 

HUO 

HHS 

DOL 

DOL 

DOT 
001 


OOL 

HUO 
HHS 
HHS 
HHS 
HHS 
HHS 
DOL 
DOL 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
OOL 
HHS 
HHS 

ooc 

HHS 
HHS 
OOL 

HHS 
HHS 

HUD 

HUD 

HUD 

EPA 

HUO 

HUO 

HUO 
INORTH 
OAKTA 


000 

USOA 


DOJ 
001 
001 
DOL 

HUO 
HHS 
DOT 
DOT 


HUD 

HHS 

OOL 

OOL 

HUO 

001 

DOJ 

E0> 

DOI 

VA 

HHS 

DOI 


COGNIZANT  Agency  assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
AND  for  Single  Audit  Under  OMB  Circu- 
lar A-128 — Continued 


Countiea:  Cass.. 


Ohio 


Slate  agencies: 

Adjutant  General 

Aging  Commission. 

Agriculture 

Development 

Education. 


Employmanl  Services  Bureau.. 
Envtronmenlal  Protection  Agency. 
Governor's  Offioe..~— , 


Highway  Safely -. 

Human  Services 

Industrial  Relations... 


Natural  Reaouroes .. 
PuMc  Utilities  .- 


RehabWation  and  Correction.. 
Tranepoilation.. 


Youth  ServKje... 
Countlas: 


AsMriMla.. 


Butler. 

Clarti 

CLarmont »...»«.«.......... 

Cotumiiiana 

Cuyahoga: 
Aoina - 

'  1^  ■!!—■• ..................... 

Commissiorrars 

Community  and  Ecorxamic 
Community  Devetopntant .. 

Courts. -.. 

Sanitation 

Sheriff 

Welfve 

Erie 

Fwfield 

Frtnkin _.*. 

Greene 


Community  DevelopmenI .. 

Community  ImprovemenL- 

Hancock »..-»«»...»».— 


Laka.. 


Lk*ing„ 
Lorain... 


Community  Commissioffars.. 

County  Engineer _ 

Courts.: 

Sanitary  Engineer 

Walfara........... 

Mahoiiing.......... 

Marion ............... 

Medkia 

MiarTii — ..... — ...... 

Montgomery: 

Community  Oevetopmant.. 

Community  Services _. 

Engineonng 

Parks  and  RecreaBona . 

Sanitary..- 

Muskingum 


Sandusky- 
SdoMo.. 


O^W^^^CL** 


Slwk. 

Summit-.. 
Tnimbull- 


Cognizant 


HHS 


DOO 


USOA 


DOE 

EO 

DOL 

ePA 


OCT 


OOL 

HHS 
DOI 

DOT 
DOJ 
OOT 

HHS 

HHS 


HHS 

HHS> 

DOC 

DOL 

HUD 
DOJ 
EPA 
DOJ 


Washington - 

Wayne 

Wood..-...«w 


Qlias: 
Akron.- 


HHS 
HHS 
HHS 
HHS 

OOL 

HUD> 

HHS 

HHS 

HHS 

HHS 

HHS 

HHS 

DOI 
DOT 
DOJ 
^A 

HHS> 

HHS 

HHS 

HHS 

HHS 

HUO 
HHS> 
OOT 
OOi 

EPA 

HHS 
HHS 
HHS. 

HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 
HHS 

B>A 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  CmcuiAR  A-87 
AND  for  Single  Audit  Under  OMB  Circu- 
lar A-128 — Contintjed 


Canton: 
Community  Ow^elopmertf  . 
I  IsaWi/Hiaiien  Servicae  — 
Mayor's  Office-. 


waisr  roauaon  oonvoi  — 
Ondnnali: 
Community  Improvement ., 
I  IsaWh/Humaff  Services-. 
Mayor's  Office 


Public  SaMy- 


Cleveland: 
Community  Devalopmara- 


EoorN>mic  Oevelapinat«/OppOita%- 

HeaNh/Humwi  Servioaa 


Human  Reeouicea/Rataiana-. 

Cleveland  Hei^its 

Cokjmfaus.— -- —    I. 


Dayton: 
Avislkin- 


CofwnunNy  lfnproMnMnl~ 
Fira! 


nouaaig  ano  uman  uavaaipMani— 
Walar 

Youm: 

EucU. 


Kettaiwig.-. 
Isfcewood- 

Lime 

Lorain 


SpringMd. 
Toledo 


Wanen 

Youngalown. 
Towra: 
Canton 


Peny- 


Spfingtakt — 


State  agencies: 

Agncuttura 

Ovill 


Oklahoma 


Conaefvation  ConvniMiovL. 
Comcbont ^ — ^..^ 


Eoononac  and  Convnunrty  ARiira_ 


Educalion... 
Cnploymer 


Employment  Security  ( 
Governor's  OTAce 


Human  Sarvioas- 


Poiulion  ConMI- 
PuUicSaMy.. 


CoQniEanI 


MUD 


DOL 


EPM 

DOL 


HUO* 

OOT 

OQI 


USM 


OOT 


HUO 
HUD 


00L> 

HHS 
HUO 


OOL' 
OOJ 

HUO 
EPA 

USOA 


HHS 

HHS 
HHS 
EPA 
HHS 
»MS 
HUO 
HUD 
HUD 

HHS 
HHS 
HHS 
HHS 
HHS 


USOA 


DOI 


OOL 


ED 
OOL 

OOC 


HHS 


OOL 


HHS 
DOO 


001 


Towlam  and  Recrealton- 


Velerani  Affairs -__—„.-.-— 

Vocational  and  Technical  Educatai. 

Water  Reaouroea  Boart 

W*«fe  Conservation 

Counties: 
Comanche 
Garfiald 


Kay.. 


Oklahoma- 

Tulaa 

CHies: 


Oklahoma  Clfy- 
Tulsa 


Stale  agerxaer 
Agricuitwe  — 
Commerce — 


EPA 
OOJ 
001 


00T> 


VA 


ED 


oo 


HHS 
HHS 
HHS 
^A 

HUO 
HHS 
HUO 


USOA 


OOC 
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Cognianl 
FMam 
•ganey 

ooc 

riii«ini 

ED 

E<ivv                        - 

00€ 

EPA 

f"inff '1  PitiBli  1  1 

OOL 

FWt  and  «MldM* 

FuinUi                               

oa 

U60A 

OOI 

Oiiiwnui't  Offict 

HUO 

HHS> 

,lia(r«                               

OOJ 

OOL 

DOJ 

DOT 

\Jm^fH  AWmw 

VA 

'*'T*r  "iir  1  '  II 

DOI 

Caunii— 

DOL 

HHS 

HH8 

r^Tfn 

HHB 

.>*Ff«Of< 

HHS 

1  an^ 

HHS 

Ian 

HHS 

Mihon 

HHS 
HHS 

QMK 

Eugm 

i>n»«(«4      

HUO 

HUO 

SMm 

DOT 

PManc  Islands 

PENNSnVANM 

StMsagandes: 

»ani                                            

CXX 
HHS 

Attamay  Gflnertf  s  OMc« 

USOA> 

OQi 

OOC 

HUO 

Rlicainn 

ED 

EnwrQMtcy  MansgwvMnl  AQWCy »._ „^.^ 

FEMA 
DOE 

B>A 

001 

00( 

ffpii^fnqt'r  DM^^ 

OOL 

■■■I"* 

HHS 

001 

HUO 

OOL 

MMliyAftws 

DOO 
OOJ 

P(iti#c  vyfiim 

HHS 

StaKFMnf 

OOJ 

DOT 

CowiSac 

Adams. 

Alegriaiv: 

fttM  Sfffvtm                    

HHS 
HHS> 

HUO 

HHS 
OOL 

H^Mh^Hiimiin  Smvirm 

HHS 

Jal                                

OOJ 

HHS 
HHS 

fVn>v 

HHS 

Pai^t      

HHS 

Blar 

HHS 

HHS 

Bucks 

HHS> 

C>i^  UlaMlK^                         

HHS 

HHS 

DOL 

Montal  HeaWi/Ratardation 

Butltr 

HHS 
HHS 

r^tttt^ 

HHS 

''^^HF' 

HHS 

r^ir^at 

HHS 

Crttmnr 

HHS 

nnwIMrl 

HHS 

rnhartHa 

HHS 

Ci— tod —                             — ^ 

HHS 

coqnizant  agency  assignments  for  cost 
Allocation  Under  OMB  Circular  A-87 
AND  FOR  Single  Auorr  Under  OMB  Circu- 
lar A-128 — Continued 


CufiftarlBnd— 
OaupNn 


Efie.. 
Fayaae- 


LaMg^ 

Lycoming - 
Uaafn•-. 

McKaan. 


0*1  WeHwe ...- _ 

Comnumty  Davalopffiant.. 

CommunMy  I 

GanaaiicCanlar.. 
Norttamplon.. 
NorttHjnibafland.. 
SctiuySdL. 
Sonwfaal- 


Wi 


Aging 

CMdran't  Buraau.. 
Houaing  Auffnnly.. 


ANoona.. 


Chestsr- 

Eria 

HaniibufQ" 


Pubic  Proporty. 

StitwM „ 

AlottW 
Pittsburgh 
RMdktg.. 

SCfWHOft 

ConvnunHy  and  & 
Al 


WMiaa-Bafre.. 

York 

Towns: 
Abmglon.. 
SrisM. 


Havafford... 
Lowar  Marion» 


UpparDartiy.. 


Puerto  Rico 


State) 
Agnculkjre.. 

Conwnarco - — _» 

Consumer  Affairs.... 


Cooperativa  Dawatofmani  Adnrnskakon.. 

CnfM  Commiasion— 

CuMural  AHain 


Adilctton  Sarvicaa. 

Econoinc  Dawsiopmant  Admirastration  „ 
EdueaiorL _ 


Employmant  Security  Bureau. 
EfiMrorwriemai  OuaMy  Board-. 
Go^Mrnor's  Offeca.. 

Hoa«< 

Housing.. 


Laba  arid  Human  Resourcaa 

Metropolitan  Bus  Autrnnty 

Murvc^sl  Sarvces  Admnafration  .. 

National  Guard 

Nakaal  naiourcas 


Social  Sarvicas «... „. 

QoM  WasiB  Msnsgsmsnl  Aulhonly- 


CognizanI 
FaM 

agancy 


HHS 

HHS 
HHS 


DOL 

HHS 


HHS 
HHS 
HHS 

OOL 

HHS 
HHS 

HHS> 
HUO 
OOL 
HHS 

HHS 

HHS 
HHS 

OOL 


HHS 
HUO 
OOL 
HUO 
DOT 
OOL 

HUD 
HUD 
HHS 
HUO 
HUO 
HUD 
HUD 
B>A 


DOT 

ED 

HUO> 

HUD 

HUd 


HUO 
EPA> 
HUD 
HUD 

HHS 

HHS 

HHS 

HHS 
HJ^S 
HHS 


USOA 
OOC 


HHS 
OOC 

OOJ 


HHS 
HHS 
OOL 

ED 

OOL 


EPA 

DO 

HHS 

HUD 

OOL 


DOT 
HUO 
DOO 

HHS 
HHS 
EPA 


Cognizant  Agency  Assignments  for  Cost 
Allocation  Under  OMB  Circular  A-87 
ANO  FOR  Single  Audit  Under  OMB  Drcu- 
LAR  A-128 — Continued 


Tranaponaaon  and  Pubic  Wodts- 

Rhode  Wand 

Stale  agendas: 
AdMani  Ganar«-s  Offiea 


Attorney  Gansral 

Business  Regulation 

unaorsn  ano  inav  raraana.. 

ComrmffiNy  ^rra*^    ■■! 

Corrections.. 

Eoonomc  DevelopmsnI.. 

Education 

Elderly  Affairs... 

Emergency  Managamanl  Agency.. 

Employment  Security...-. _- 

Environmental  Management- 
Goverrxv's  Office.. 


Mental  Haallti,  natardalion,  and  Hoapitals.. 

Public  Tranait  Authority 

Social  and  ReiwMitative  Sarvicaa 

Stale  Polca » 

Trarwportalion 

CMie*: 

Cranalon 

Pawtudiet _ -. 

Providence: 

Community  Oevolopmont .. 

Community  improvement... 

Federal  Programs 

namwiy  and  Urban  Oevalopmanl- 
Wanaidt  — — —.._.-..- _..-.. 


South  Carolina 

State  agandes: 

AdIMani  General's  Offios 

Aging  Commiaiion -...- 

Agriculture 

Alcohol  and  Drug  Abuaa  Commiation- 
Ai chives  and  History..-^-.—.— ....—.. 

Corrections 

DevelopmerTt  Board....-........-....—....- 

Eductfhyi. — —— 


Employment  Security  CwivHiuaion-. 

Forestry  Commission , 

Governor's  Office j 


Health  arx)  Environmerrlal  Control 

Highways  and  PuMc  Transportation - 

Houaing  Authority 

Human  Affstfs.—^-.— «—...— ....-....- 


Land  naaouicaa  Conaervation  Commission- 


Mental  Retardation 

Park*.  Recfaation  and  Tounam _ 

Parole  and  Community  Corractiona.. 

PubHc  Sorvica  Comrtwsion - 

Social  Services 

Vocabonal  Rehabilitation 

Water  Resources  Cominsaion..- 
VWdHa  wid  Mwine  Raeeurca- 

Yomh  Saivicaa 

Veteran's  Aliaira 

Countiaa: 


Floranoa — 
GraanvMa- 


Orangeburg-. 

RicMwid.. 

Spartanburg.. 

Sumlar 

York 


Cities: 
Chadaalon- 
CdumbiiL.-. 


CognizwH 

Federal 


DOT 


ODD 


OOJ 
OOC 


OOI 

OOL 

ED 

HHS 

FEMA 

OOL 

USOA 

OOJ 

HHS 

DOL 

HHS 

DOT 

HHS 

OOJ 

DOT 

HHS 
EPA 

HUO> 
OOL 


HUO 
HUO 


000 

USOA 

HHS 

OOI 

DOJ 

OOC 

ED 

OOL 

USOA 

DOL 

HHS 

DOT 

HUO 

OOL 

OOL 

EPA 

HHS 


OOI 

OOJ 

DOT 

HHS 

ED 

DOC 

001 


VA 

HH8 
HHS 

HHS 
001 


HHB 


HHS 
HUO 


HUO 
EPA 

HUD 


JMI 
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South  Dakota 


State  agencie*: 
Agricuttuf*  .. 


Charttiw  and  Comctions  Board.. 

Convnaro*  and  Regulation 

Education  and  Cultural  AHaira 

Energy  Oflioa 

Gama.  Fiah  and  Pwks 

Govamor'a  Offlca 


HousinQ  Davalopniant  Authority.. 

Ljybor..„ „ 

MHitaiy  and  Vatarana  AlWn. 

Public  Satoty....- 

Social  Sarvicaa 


State  Devetopmam.. 
Transportation 


Vocational  RahabNitallon.. 


Water  and  Natural  Resourcaa- 
Courrties: 

Minnehaha 

Panninglon 

Cttiaa: 

Sioux  Falla....„ 


Tennessee 

State  agencies: 

Aging  Commission _ „ _.. 

AgncuHura _ 

Commaroe  and  Insurance „ 

Conaanralion „ 

Correctiona 

EcorKimic  and  Community  Oavelopmertt^ 
Employmont  Security ...... 

Education 

Governor's  Office 


Health  and  Envirorwnent 

Historical  Commiasion 

Housirig  Developmenl  Agency.. 
Human  Servicea 


Mental  Health  wid  Retardation.. 

MHttary 

Planning  Office.. 

Safety „„ 

Transportation.. 

Velerans  Altaira 

Wildlife  Resources  Agency.. 
Counties: 

Anderson 

Blount... 


Knox.. 


Madison 

Moolgomery _.. 

Nashville-Oavidson: 

Community  Devetopment.. 

Commurity  Improvement... 

Oisthct  Attorney 

Education.. 

Health/ Human  Servioaa 

Hospital — 

Metro  Action  Commission.. 

Police 

Social  Servicas 

Water/Sewer 

Ruttierford 

Shelby 

Sullivan 


Washington 

Cities: 

Chattanooga. 

KnoxviNa _ „... 

MeiTiphis - 

Nashville 

Texas 

State  agencies: 
Aeronautical  Commission.. 

Aging 

Agriculture _ 

Air  Control  Board ~. 

Attorney  General's  Office ._. 
Budget  and  Planning  Office. 

Community  Affairs .. 

Corrections 


OognizanI 
Federal 
agency 


USOA 
HHS> 

ooc 

ED 
OOE 

oa 

doe 


HUD 
OOL 

OOD 
DOI 
HHS 
OOC 

DOT 
HHS 
EPA 

HHS 
HHS 

EPA 


HHS> 
USOA 
DOC 
001 

OOJ 
OOL 
DOL 

ED 

OOJ 

HHS 

DO 

HUD 

HHS 

OOL 

HHS 

FEMA 

HUO 

OOJ 

DOT 

VA 

001 


HHS 
HHS 
DOC 
HHS 
HHS 
HHS 

HUD 
OOL 

OOJ 

ED 

EPA> 

HHS 

HHS 

OOJ 

HHS 

EPA 

HHS 

HHS 

OOL 

HHS 

HHS 
HHS 
HUO 
HUO 


DOT 

HHS 

USOA 

EPA 

OOJ 

HUO 

OOL 

DOJ 
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Education  Agerv>y 

Employrwent  Commiaalon.» 

Forint  Service 

Govamor'a  Office »..».. 


CogniianI 


OOL 

USOA 


Highway  and  Pubkc  TranaportaUon 

I  liatoilcal  Commission 

Human  Resources 

Intergovernmental  RelaHona  Adviaory 


Corn- 


Labor  and  StMidarda- 


Parks  Mid  WNdKfe 

Public  Safely 

Public  Lnwty  Commiaaion.. 
na«road  Commission „.. 


Rattabilitation  Commission^ 
Veteran  Affairs  Corrwnisaion.. 

Water  Resources. _. 

Youth  Commission 

Counbaa: 
Bel 


Cameron.. 


Ector *_ 

El  Paso 

Qafcraiton _____ 

Grayson 

Qwgp 

HarrlK 
Community  Development  and  Housing  _ 

Courts. 

District  Attorney 

Employmem  and  Training 

Health/Human  Services 

JuvanHa  Probation/Oelantion„ 
Parks 


liAbocK_ 


McLennan... 
Midtand 


Orange- 


Plalnviaie- 


Sniilh„ 

Tairanl- 

Taykjr.. 


TamGi«an_ 
Travla 


Wkihata.. 
Cities: 


Austin.. - 

Beaumont 

Corpus  Chrisll.. 

OaKas 

El  Paao 

Fort  Worth ......_ 

Galveston _.. 

Houaton: 

Aging 

Airport 

Community  Development  _ 
Community  ImprovemenL- 
Health/Human  Sarvicea... 

Ubrary 

Public  Works 


Lubbock ........_____ 

San  Angeto 

San  Antonio 

Tyler 

Waco.- 

Wichita  Fans 

UTAH 

State  agencies: 

Agriculture 

Apprenticeship  Council 


OOJ 
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DOT 
OOt 
HHS 
HHS 

DOL 

HHS 
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OOJ 
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DOT 

ED 

VA 
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HHS 
HHS 
HHS 
HHS 
HHS 
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HHS 

HUD 
DOJ 
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DOL 

HHS 
DOJ 
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HHS 
HHS 
HHS 
OOC 
HUD 
OOT 
HUO 
HHS 
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HHS 
HHS 
HHS 
HHS 
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Community  and  Eoononilc 
rrkiraHon  Office. ..._____ 


Employment  Securl^r- 
Govamor's  Office 


National  Guard 

NaanI  naaourcea  - 

Pubic  Saialy 

Social  Servioea 

Tn 


Oavia 

SM  Lake- 


Utah-. 


Ogdan 

San  Lake  Oty.. 


vbmont 

itals  agsnciee: 

AgricuNure . 

Development  and  Comnnarity 
Education — -___™____^„ 


Employment  and  TraMng- 
Efivironmental  ( 
Governor's  Office.. 

Human  Services — 


Labor  and  Industry- 


PubacSaMy— 

PubScSarvioe- 


Rehabiilalion  Cemar- 
Tn 


Counties:  ChManden- 


HUD 
HUO 
HHS 
HHS 
HHS 
DOT 
HUO 
HUO 
HUO 

HHS 
DOT 
HUD' 
DOL 

HHS 

ED 

EPA 

HUD 

HHS 

HHS 

EPA 

HHS 
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EPA 


USOA 
DOL 


State  I 
Adjutant  General's  Offioa- 
Aging- 


AgrioMve  and  Conaumar  Allain- 
Ajr  PoMutnn  Control  nuawl 
Commerce ——____— _^_ 


Corvervation  and  Eoononic 
CorrecHorw 


Criminal  Justice  Senaoaa- 
Educaton 


EmergarKy  and  Energy  SarMoaa  Office. 

Emptoyment  Commiesion 

Game  and  Iniwid  I 
Governor's  Office.. 
Heelth 


Highways  and  Tranaportatian 

Historic  Landmanu  CiiimJaaiuii 
Housing  arxj  Comrrunily 
Law 


Labor  and  Industry 

LJbr«y 

Mental  Heelth  and  Mental  "Uliiilaliiiii 
Planning  and  Budget.. 


Rehabilitative  Servkias- 

Soaal  Services 

Stale  Pokoa 


Walar  Control  Board- 

CounMas. 
Arkngton — ____ 


Fairtax- 


Montgomary: 

Educatnn.- _ 

Pubfc  Aisislance- 

Oran^e — _______ 


Prince  Wiliam_ 

Roanoke — 

Cilies: 


Chaaapaafca- 


Lynchburg. 


Newport  News... 
Norfolk: 
City  Manager - 


HUD 
ED 

DOL 
HUD 


OOL 

DOO 

oa 
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HHS 
OOT 


HHS 


HUO 


USOA 
HUO 

a> 

OOL 
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OOE 


OOT 
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ED 
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ED 
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CofVMunrty 


AuDWily-. 


puhchmmi- 


virgMaeMdi- 


VMOMlSLIIMOS 
M( 


WMHweroN 


Eootogy- 


EfnployMsnl  SscwAy- 
EnafwOMo* 


Ganw 

GoMmor's  OMm- 


Uiniy 

UNionil  GiWfd . 


RolS>80wdw»  EduclionCoMidi- 


S<30tt  OTd  HmM)  Swicas. 

StMePMol 

TnMcStfMy 

T( 


Counliaa: 
Benlon.. 
Cl«k 


Co«Ml 

GraykHMllor- 
Nng 

Kitav 


Agmg. 


Airport. 


CoMMwNy  DswIoivMni .. 


SooM  Sarvtow. 
Skagit 


Spokana. 


CogniunI 


HUO 
HUD 

a> 


HUD 


OOi 
HUO 
DOT 


OOJ 


HH6 
HHS 
HUO 
DOT 
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a«ac 


Spotawa. 
Commuraty  OwMtopfnanl  and  Planrtng .. 
Ernploymanl  and  Tcanng. 
HiMW  SanMcaa** 
PuHcWHie- 


OOI 


USOA 

001 

OOI 

DOC 

HUD' 

DCM 

OOI 

FShM 

OOL 

IXK 

HHS 

ooc 

OOI 

HHS 

OOL 

HHS 

OOO 

USOA 

OOI 

HHS 

ED 


OOJ 
OOT 
DOT 
VA 

HHS 

HHS 


HHS' 

OOT 

HHS 

HUO 

OOJ 


OOL 


EPA 

HHS 
HHS 
HUO 
USOA 


West 

Staieagandaa: 
Adimanl  Qanarars  OMoa- 
Aging  CoffwiinKM  »._«..«. 
AgricuNure^ 


Mr  rTHsMRin  KAjn&Ut  i^OfMnmOrl  « 

Atlomey  Qaneral 

COff<CfcH> — — — , 


CuNM  and  Hiaiofy 

EconofMc    And    CofwnuNly    OwslopfTwnl 
Oflic* 

Educaian 

Emergancy  Sarwcas  OIliM .. 
Einploymanl  Security 


Govano'a  OMoa.. 


Houwng  Oavalopfnant  Fund. 

^^inian  Sawwcaa 


Natural  Raaouraa.. 

Pubttc  Sariioa  CoiwniaaioiiM» 

PuMcSatoty.. 

Velarana  AHairs.. 


Vocaional  Edwalion  Boaid- 


Cabel... 
FayeOa.. 


Employniant  and  Tfirtng .. 
Houaing  Authority.. 


Pariv  and  Rociaatian — .. 

Regional  InmgtwaiwnwiilN  Cotwd.. 
T  ranel  Atntonly  n,, 

Logan 

Mai  ion.. 

McOowal- 

IMcroar .. 


Ohia. 


RaMgh.. 
Wood.-.. 


WscoNsm 


Stale  agandBK 


Agncufta*.  Trade  and  Conaumar 

Oewatapment 

GoKwnor'a  Offioe 


Heaitft  and  Sooal  Seivicaa- 


Cogntawil 


HUD 
OOL 

HH8' 
OOT 

Em 

DOT 
DOE 


EPA 


OOD 


USOA 

HHS 

OOJ 

OOJ 

OOI 

OOL 

ED 

FEMA 

OOL 

DOT 

HHS 

HHS 

DOT 

HUO 

HHS 

OOL 

OOI 

OOI 

OOT 

OOJ 

VA 
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HHS 
HHS 

0OL> 
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OOI 

DOT 

OOT 
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HHS 

HHS 

^ 
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OOC 
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Histoncal  Society 

Housing  and  Eoonomic  Devetopment  Author- 

mduaky.  Labor  and  Human 

Justice.. 


Natiral  Raaouroaa- 
Pubiic  Instruction.... 


Transportation.. 
Veterans  Attairs- 
Counties: 

Brown 

Oene 


Dotlge. 


EauCaalr* 

Fond  du  Lac. 


Outaganw.. 

Radna 

Hoch 

Sheboygan. 


Waultaah*- 


Wood.~ 


Cities: 
Green  Bay_ 

Kenueha — 


Radne.- 


WeetAMs. 


WvtMMNG 

State  agencies: 
Agrioika*.. 
Attorney  GeneraTs  Office. 
Chariliea  and  flofonn  Board. 


Economic  Planning  and  Oevelopment . 
Educatton. _ 


Emptoyrmnt  Security  Coownission 

Emnronmomai  CJuaiity 

Game  and  Fish 

Governor's  Office 

Health  and  Soda) ! 


IStatislica- 


Public  Lantls. 


Mine  Inspector.. 


National  Guard - 

Public  Service  Commission.. 

Recreation  Commission 


Woriisr*  Compensation  Otvision 

Countiea:  Laramie. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart51 
(FRL-2830-*] 

Stack  Height  Emissions  Balancing 
PoNcy  Proposal 

AOENCy:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  policy. 

summary:  Reproduced  below  is  a  draft 
memoranduin  which  sets  forth  a  policy 
proving  for  the  concept  of  "emissions 
balancing"  to  be  used  to  comply  with 
the  stack  height  regulation  revisions 
(promulgated  July  8, 1985,  50  FR  27892). 
The  EPA  solicits  public  comment  on  the 
memorandum  before  issuing  it  as  a  final 
Agency  policy. 

DATE:  Comments  must  be  submitted  on 
or  before  January  22. 1986. 

AOORESSES:  Comments  on  the  draft 
memorandtmi  should  be  submitted  (in 
triplicate  if  possible)  to:  Central  Docket 
Section  (LE-131).  EPA.  Attention: 
Docket  Number  A-85-05,  401  M  Street, 
SW..  Washington,  DC  20460.  The 
Central  Docket  Section  is  located  in  the 
West  Tower  Lobby,  Gallery  I.  401  M 
Street,  SW..  Washington.  DC.  The 
docket  may  be  inspected  between  8:00 
a.m.  and  4.-00  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Stonefield.  Chief,  Policy 
Development  Section,  Standards 
Implementation  Branch  (MD-15),  EPA, 
Research  Triangle  Park,  North  Carolina 
27711.  Telephone:  (919)  541-5540. 
SUPPLEMENTARY  INFORMATION:  The 
stack  height  regulation  revisions 
promulgated  on  July  8, 1985  (50  FR 
27892),  implement  the  provisions  of 
section  123  of  the  Clean  Air  Act  which 
requires  that  emissions  limits 
incorporated  in  a  State  implementation 
plan  (SIP)  not  be  affected  by  (1)  stack 
heights  in  excess  of  good  engineering 
practice,  or  (2)  any  other  dispersion 
technique.  For  a  more  detailed 
discussion,  see  the  July  8, 1985,  notice. 

Stationary  sources  of  air  pollution  are 
subject  to  emission  limitations  to  assure 
attainment  of  the  national  ambient  air 
quality  standards  and  to  protect 
prevention  of  significant  deterioration 
increments.  These  limitations  are 
derived  from  predictions  of  ground-level 
pollutant  concentrations  that  occur  in 
the  area  of  maximum  impact  as  a  result 
of  pollutant  emissions  from  one  or  more 
sources.  Dispersion  enhancing  practices, 
including  all  stacks,  lower  the  predicted 
ground-level  concentrations  and  may 


result  in  allowing  sources  to  emit  greater 
amounts  of  pollution. 

As  a  result  of  promulgation  of  the 
stack  height  regulation  revisions,  some 
sources  will  be  required  to  reduce  their 
emissions.  The  proposed  policy  has 
been  developed  in  consideration  of  the 
fact  that  emission  reductions  may  be 
obtained  more  cost-e^ectively  in  some 
cases  by  allowing  affected  sources  (the 
source  for  which  emission  reductions 
are  required  by  the  stack  height 
regulations  is  termed  the  "affected 
source")  to  contract  with  other  sources 
for  the  reductions  in  lieu  of  reducing 
emissions  at  their  own  facilities  (the 
source  which  provides  the  emission 
reductions  is  termed  the  "providing 
source").  This  is  referred  to  as  an 
"emissions  balance." 

The  stack  height  regulations  revisions 
require  that  a  SIP  revision  establishing 
emission  limits  for  sources  affected  by 
the  regulation  be  submitted  within  9 
months  of  promulgation  of  the 
regulation.  An  emissions  balance  would 
also  go  through  the  SIP  process.  To 
allow  time  for  arranging  balances 
(which  cannot  be  done  until  the  new 
emission  limits  required  by  the 
regulation  are  calculated),  an  additional 
6  months  would  be  provided  for 
submitting  a  SIP  revision  establishing 
emissions  balances.  Therefore,  the 
emissions  balance  must  be  submitted  to 
EPA  on  or  before  October  8, 1986.  This 
would,  however,  not  extend  the  9-month 
requirement  for  the  original  SIP  revision 
required  by  the  regulation,  or  the 
deadline  for  Hnal  compliance  with  the 
SIP. 

The  EPA  is  limiting  the  period  during 
which  emissions  balancing  can  be 
carried  out  to  avoid  delays  in 
compliance  with  revised  emission 
limitations.  Depending  on  the  extent  of 
required  emission  reductions,  signiflcant 
lead  time  may  be  necessary  before 
actual  compliance  can  be  achieved.  If  a 
source  sought  to  establish  an  emissions 
balance  much  later  than  6  months  after 
receiving  a  revised  emission  limitation, 
it  may  not  be  possible  for  the  providing 
source  to  reduce  its  emissions  within  the 
time  required  for  compliance  with  that 
emission  limitation,  and  EPA  does  not 
believe  that  any  extensions  should  be 
granted.  However,  EPA  is  soliciting 
comment  on  whether  the  proposed  time 
limit  is.  in  fact,  needed  to  ensure  timely 
compliance.  For  example,  EPA  could 
allow  the  approval  of  emissions 
balances  at  any  time  after  the 
establishment  of  revised  emission 
limitations  but  assess  noncompliance 
penalties  on  the  affected  source  for  the 
period  between  the  compliance  deadline 
established  with  the  revised  emission 
limitation  and  the  date  that  the 


providing  source  achieves  the  emission 
reductions  specified  by  the  emission 
balance. 

To  ensure  that  balancing  would  have 
positive  environmental  benefits  as  great 
as  or  greater  than  stack-by-stack 
compliance  with  the  July  8  regiilation, 
EPA  believes  that,  in  light  of  the  unique 
variability  in  sulfur  dioxide  (SOi) 
emissions  and  emissions  inventory,  the 
large  volumes  of  emissions  from  many 
affected  sources  and  the  extremely  short 
time  available  to  develop,  review,  and 
approve  emission  balances  under  the 
outstanding  court  order  (50  FR  27892- 
95),  the  emissions  reductions  from  the 
providing  sources  must  be  greater  than 
the  reduction  required  by  the  regulations 
of  the  affected  sources.  Due  to  all  these 
constraining  factors,  EPA  is  proposing  to 
require  between  20  and  100  percent 
additional  emission  reductions  (i.e., 
ratios  of  between  1:1.2  and  1:2).  Because 
of  the  complexities  involved  in  the  stack 
height  regulations,  EPA  favors  the  more 
conservative  1:2  ratio;  however,  EPA 
solicits  comments  on  the  entire  range  of 
ratios. 

This  proposed  policy  would  not  allow 
the  use  in  any  emissions  balance  of 
emission  reductions  from  plant 
shutdowns,  or  operation  curtailment. 
Load'shifting  steps  such  as  "least 
emissions  dispatch"  are  also  not 
allowed  because  of  difficulties  in 
monitoring  and  enforcing  compliance. 
Least  emissions  dispatch  is  currently 
being  studied  under  the  EPA's  State 
Acid  Rain  (STAR)  grant  program  with  a 
view  to  determining  whether  such  an 
approach  could  be  allowed  in  future 
emissions  balancing  regulations. 

The  EPA  is  considering  placing  limits 
on  the  relative  stack  height  of  the 
providing  and  affected  sources.  The  EPA 
is  considering  four  options:  (1)  no 
restrictions  on  the  stack  height  of  the 
providing  source,  (2)  the  providing 
source's  actual  stack  height  must  be  at 
least  equal  to  or  greater  than  75  percent 
of  the  actual  stack  height  of  the  affected 
source,  and  (3)  the  providing  source's 
actual  stack  height  may  be  at  least  equal 
to  or  greater  than  the  actual  stack  height 
of  the  affected  source,  and  (4)  the 
Pi^oviding  source's  effective  stack  height 
(actual  stack  height  plus  plume  rise) 
must  be  equal  to  or  greater  than  the 
effective  stack  height  of  the  affected 
source.  The  EPA  intends  to  select  that 
option  that  is  the  most  environmentally 
beneficial,  considering  such  factors  as 
ease  of  implementation  and  legal 
defensibility.  The  EPA  solicits  public 
comment  on  all  of  the  options  before 
making  a  final  decision. 

Because  of  the  administrative  and 
enforcement  difficulties  with 
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maintaiaing  balances  beyond  the  limits 
of  a  State's  authority.  EPA  has  Ihnited 
the  balances  to  facilities  within  the 
State  boundaries.  The  EPA  has 
proposed  to  allow  an  exception  for 
interstate  air  quality  control  regions.  In 
such  areas  the  States  have  already 
developed  processes  for  interstate 
actions  to  attain  and  maintain  the 
ambient  air  quality  standards. 
Therefore,  it  is  reasonable  to  allow  the 
balancing  of  emissions  reductions 
among  sources  within  those  areas. 

The  EPA  wishes  to  consider  public 
comment  on  this  poKcy  before  issuhtg  it 
in  Tinal  form.  Once  issued,  the  policy 
will  be  applicable  nationally. 

Dated:  December  16. 1985. 
I.ee  M.  Thomas. 
Administrator. 

Draft  Memorandum 

Subject:  Stack  Height  Emissions 

Balancing  Policy 
From:  The  Administrator  (A-lOO) 
To:  Regional  Administrator,  Regions  I-X 

I.  Background 

On  July  &  1985.  the  Environmental 
Protection  Agency  (EPA)  promulgated 
(he  revised  stack  height  regulation 
required  to  implement  section  123  of  the 
Clean  Air  Act  (50  FR  27«Q2J.  The 
regulation  limits  the  credit  sources  can 
receive  for  the  height  of  their  stacks  and 
the  use  of  other  dispersion  techniques  in 
calculating  emission  limits. 
Consequently,  certain  sources  will  be 
required  to  comply  with  lower  emission 
limitations. 

The  likelihood  that  some  required 
emission  reductions  could  be  obtained 
more  cost-effectively  from  sources  other 
than  those  directly  affected  by  the 
regulation  has  given  rise  to  the  concept 
known  as  "emissions  balancing."  This 
concept  would  allow  certain  sources 
subject  to  the  regulations  to  comply  in  a 
more  cost-effective  manner  while 
achieving  an  overall  environmental 
benefit. 

II  Policy  Discussion 

The  EPA  will  allow  most  sources 
directly  affected  by  the  regulations, 
'affected  sources,"  to  obtain  the 
required  emission  reductions  by 
reducing  emissions  at  their  own 
facilities  or  by  contracting  with  other 
sources,  "providing  sources,"  to  reduce 
emissions  at  other  facilities.  However, 
sources  which  must  reduce  their 
emissions  because  of  reliance  on  a 
prohibited  supplemental  or  intermittent 
control  strategy  cannot  obtain 
reductions  from  other  sources. 

The  emissions  at  the  providing  source, 
calculated  on  an  annual  basis,  must  be 


reduced  by  an  amount  at  least  (*]  times 
the  reductions  required  of  the  affected 
sources.  This  balance  factor  has  been 
chosen  because  of  the  difficulty  of 
ensuring  environmental  equivalency. 
Partial  balancing  is  allowed,  i.e.. 
affected  sources  may  combine  emissions 
reductions  at  their  own  facilities  with 
emission  reductions  from  providing 
sources  to  meet  the  total  reductions 
required.  For  example,  if  an  affected 
source  is  required  to  reduce  its 
emissions  by  10,000  tons  per  year,  it  may 
reduce  its  emissions  by  5,000  tons  per 
year  and  develop  an  emissions  balance 
for  the  remaining  5.000  tons  per  year  of 
required  reductions. 

This  policy  applies  to  sources  affected 
by  the  regulations  promulgated  at  SO  FR 
27892  on  fnly  8. 1985,  which  were  in 
operation  as  of  that  date  or  for  which 
permits  to  construct  or  operate  had  been 
issued. 

III.  Details  of  Policy 

A.  ConditionB  for  Emissions  Balances 

1.  Emissions  balancing  may  be 
permanent  or  may  be  used  to  comply 
with  the  regulations  temporarily  until 
permanent  controls  can  be  installed. 
With  respect  to  temporary  balancing. 
the  remainiivg  requirements  of  this 
policy  would  apply  for  the  duration  of 
the  temporary  balance. 

2.  An  approvable  emissions  balance 
must  be  such  that  the  providing  source 
reduces  emissions  of  the  same  pollutant, 
calculated  on  an  annual  basis,  to  an 
extent  (*]  times  the  emission  reduction 
required  of  the  affected  source  (or  [*] 
times  that  portion  of  the  required 
reduction  for  which  the  affected  source 
is  seeking  an  emissions  balance). 

3.  An  emissions  balance  must  take 
place  entirely  within  the  boundaries  of  a 
State,  with  one  exception:  Interstate 
balances  within  the  same  air  quality 
control  region  may  be  acceptable  if  an 
enforceable  interagency  agreement  is 
incorporated  into  the  State 
implementation  plans  (SIP's)  of  both 
States  and  is  approved  by  EPA. 
Regardless  of  the  geographical 
boundaries  of  the  agreement — whether 
intrastate  or  interstate — the  appropriate 
Regional  Office  may  limit  balances  to 
smaller  areas  of  a  case-by-case  basis 
considering  factors  such  as  geography, 
meteorology,  or  topography  if  necessary 
to  ensure  comparable  environmental 
benefit. 

4.  Emission  reductions  from  the 
providing  source  must  be  stack 
emissions. 


5.  [The  EPA  is  considering  foio- 
altematives  for  limiting  the  applicabiKty 
of  the  policy:  (1)  No  restriction  on  the 
stack  height  of  the  providing  source.  (2) 
the  providing  source's  actual  stack 
height  must  be  at  least  75  percent  of  the 
actual  height  <rf  the  affected  source,  (3) 
the  providing  source's  actual  stack 
hei^t  must  be  at  least  as  high  as  the 
affected  source's  actual  stack  height 
and  (4)  the  effective  stack  height  of  the 
providing  source  must  be  equal  to  or 
greater  than  the  effective  stack  height  of 
the  affected  source.  Public  oomroent  is 
solicited  to  assist  EPA  in  deciding  the 
extent  to  which  the  policy  should  be 
limited.]  * 

6.  Other  conditions  of  an  emissions 
balance  are*. 

♦  both  the  affected  and  providing 
sources  must  be  in  compliance  with  all 
applicable  Federally  approved  SIP 
requirements, 

•  all  national  ambient  air  quality 
standards  (NAAQS)  must  be  attained 
and  maintained, 

•  prevention  of  significant 
deterioration  (PSD)  increments  must  be 
protected,  and 

*  existing  or  future  SIP  requirements 
for  visibility  protection  must  be  met 

The  emissions  balancing  submittal 
must  demonstrate  that  the  emission 
limitations  for  both  the  affected  and 
providing  sources  with  the  actual  height 
and  actual  stack  parameters  are 
adequate  to  ensure  attainment  and 
maintenance  of  the  NAAQS  and 
applicable  PSD  increments  Any 
modeling  used  in  this  demonstration 
must  conform  to  EPA's  modeling 
guideline.* 

7.  In  addition  to  any  other  emission 
limits,  an  annual  emissions  cap  (tons  per 
year)  must  be  applied  to  the  affected 
and  providing  sources  as  part  of  the  SIP 
emission  limits. 

B.  Calculation  of  Emissions  Balances 

1.  The  baseline  fft>m  which  emissions 
are  reduced  &om  the  providing  source 
must  be  the  lesser  of  actual  or  allowable 
emissions.  Actual  emissions  are 
determined  by  averaging  the  annual 
emissions  of  the  providing  source  over 
the  most  recent  3  calendar  years  unless 
circumstances  (e.g..  the  recent 
installation  of  a  permanent  control 
device)  warrant  a  different  period  of 
record.  Allowable  emissions  are  those 
emissions  allowed  by  a  control  strategy 
which  is  approved  and  currently 


'This  value  will  be  established  from  a  range  of  1.2 
to  2J0  depending  upon  public  comment. 


'  The  wording  of  this  section  will  be  developed 
after  EPA  selects  one  of  the  alternatives. 

'  Guideline  on  Air  Quality  Modeling.  EPA-4S0/2- 
78-027.  U.S.  EPA.  Research  Triangle  Patk.  North 
Carolina.  April  1978  (or  later  editions) 
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considered  by  EPA  as  sufficient  for 
providing  for  attainment  of  NAAQS. 

2.  Reductions  from  the  providing 
source  must  be  reductions  obtained 
through  installation  of  control 
equipment  or  use  of  lower  sulfur  fuels. 
Emission  reductions  from  shutdowns, 
operation  curtailments,  intermittent  or 
supplemental  control  strategies,  or  load 
shifting  will  not  be  acceptable  for 
emissions  balancing.  Shutdowns  or 
curtailments  would  represent  only  a 
shifting  of  production  elsewhere 
(assuming  constant  demand),  with 
attendant  emission  increases. 
Intermittent  or  supplemental  control 
strategies  and  load  shifting  would 
present  too  difficult  an  enforcement 
problem  to  be  acceptable  for  an 
emissions  balance.  If  a  providing  source 
shuts  down  or  curtails  its  operations  at 
some  later  date,  the  emissions  balance 
will  be  totally  or  partially  negated, 
respectively,  and  the  affected  source 
must  either  arrange  an  emissions 
balance  with  another  source  or  reduce 
its  own  emissions  as  explained  in  item 
C.3. 

3.  The  emission  reduction  from  the 
providing  source  calculated  for  an 
emissions  balance  may  not  be  derived 
from  a  source  control  measure:  (1)  which 
is  already  an  approved  part  of  a  SIP,  (2) 
for  which  a  commitment  for  reductions 
has  been  approved  as  a  part  of  a  SIP,  (3) 
which  has  been  proposed  for  adoption 
as  a  part  of  a  SIP,  or  (4)  which  has  been 


adopted  at  the  State  or  local  level  as  a 
necessary  control  measure.  As 
explained  in  item  C.2.,  however,  the  new 
emission  limit  on  a  providing  source  will 
become  part  of  the  SIP. 

C.  Procedural  Requirements 

1.  Any  emissions  balance  must  be  part 
of  the  SIP  process,  and  any  resulting 
emission  limitations  must  be  submitted 
to  EPA  as  a  SIP  revision  by  October  8. 
1986  (i.e.,  15  months  from  promulgation 
of  the  stack  height  regulations).  This 
requirement  in  no  way  extends  the  9- 
month  requirement  for  the  SIP  revision 
required  by  the  regulations.  Emissions 
balancing  proposals  must  be  open  to 
public  scrutiny,  and  the  process  must 
provide  for  full  public  participation  as 
provided  for  by  SIP  revision  procedures. 

2.  The  emission  limits  resulting  from 
the  balance  will  be  enforceable  SIP 
limits  for  each  source,  and  the  balance 
must  be  incorporated  into  the  SIP  with 
an  explanation  of  the  interrelationship 
of  both  emission  limits.  The  providing 
source  may  not  increase  its  emissions 
until  it  is  relieved  of  its  obligation  under 
the  emissions  balance  agreement 
through  the  process  of  a  SIP  revision. 

3.  The  SIP  emission  limit  which  is 
required  by  the  stack  height  regulation 
for  an  affected  source  will  remain  in  the 
SIP  as  a  contingent  emission  limit  which 
will  become  automatically  effective  and 
enforceable  if  the  terms  of  the  emissions 
balance  are  not  met  due  to  a  possible 


curtailment  or  shutdown  of  a  providing 
source.  Consequently,  the  SIP  must 
contain  a  contingency  plan  for  an 
affected  source  to  reduce  its  emissions 
to  the  limits  required  by  the  stack  height 
regulation  until  another  emissions 
balance  can  be  arranged  and  submitted 
as  a  SIP  revision.  The  plan  could  consist 
of  a  measure  such  as  the  substitution  of 
low-sulfur  fuel. 

4.  Emission  reductions  by  a  providing 
source  which  are  currently  used  to  meet 
any  other  requirements  of  the  Act  may 
not  be  creditable  for  an  emissions 
balance.  Likewise,  emission  reductions 
by  a  providing  source  which  are  used  for 
an  emissions  balance  may  not  be 
creditable  for  other  purposes  (e.g..  to 
provide  additional  PSD  increment). 

5.  This  policy  may  not  be  used  in  any 
way  to  delay  compliance  with  the  slack 
height  regulation  revisions,  such  as  to 
extend  the  SIP  submission  date  or  to 
postpone  the  final  compliance  date  by 
which  the  emission  reductions  required 
by  those  regulations  are  to  be  achieved 
Temporary  balances  may  be  used  to 
extend  the  time  period  for  emiss'on 
reductions  at  the  affected  source,  such 
as  for  installation  of  a  control  system; 
however,  the  emissions  balance  would 
have  to  take  place  by  the  original 
compliance  date  for  the  affected  source 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart61 
|AOL-FRL-28«»-S| 

Assessment  of  Trfchloroethylene  as  a 
Potentially  ToKtc  Air  Pollutant 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  notice  describes  the 
results  of  EPA's  preliminary  assessment 
of  Trichloroethylene  (TCE)  as  a 
potentially  toxic  air  pollutant.  Based  on 
the  health  and  preliminary  risk 
assessment  described  in  today's  notice, 
EPA  now  intends  to  add  TCE  to  the  list 
of  hazardous  air  pollutants  for  which  it 
intends  to  establish  emission  standards 
under  section  112(b)|1)(A)  of  the  CAA. 
The  EPA  will  add  TCE  to  the  list  if 
emission  standards  are  warranted.  The 
EPA  will  decide  whether  to  add  TCE  to 
the  list  only  after  studying  possible 
control  techniques  that  might  be  used  to 
control  emissions  of  TCE  and  after 
further  assessing  public  health  risks. 
This  notice  has  no  effect  on  the 
regulation  of  TCE  as  a  volatile  organic 
compound  in  order  to  attain  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone.  In  addition,  this  notice  does 
not  preclude  any  State  or  local  air 
pollution  control  agency  from 
specifically  regulating  ranission  sources 
of  TCE 

Throu^  this  notice,  the  Agency 
solicits  information  on  the  intent  to  list 
decision.  The  EPA  also  solicits 
information  on  the  potential 
carcinogenicity  of  TCE,  the  potential 
noncarcinogenic  adverse  health  effects 
of  exposure  to  TCE,  the  effectiveness  o^ 
controlling  TCE  emissions  with  control 
equipment,  the  current  level  of  control  of 
TCE  sources,  and  current  TCE  emission 
estimates. 

aooresses:  Submit  written  materials 
(duplicate  copies  are  preferred)  to: 
Central  Docket  Section  (A-130). 
Environmental  Protection  Agency,  Attn: 
Docket  No.  A-85-02. 401  M  Street  SW., 
Washington,  DC.  The  docket  may  be 
inspected  between  8:00  a.m.  and  4:30 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying. 
DATES:  Written  comments  are  to  bs 
submitted  by  February  21, 1986. 
aooresses:  The  final  Health 
Assessment  Document  (HAD)  for  TCE  is 
available  through  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161.  the 
National  Technical  Information  Service 


number  PB85-24i696  should  be  used 
when  ordering.  Paper  copies  of  the  HAD 
are  available  for  $28.95  (price  code  A- 
14),  and  microfiche  copies  are  available 
for  $5.95  (price  code  A-01).  Prices  are 
subject  to  change.  For  further 
information  on  the  availability  of  this 
document,  please  contact:  ORD 
Publications,  CERI-FR,  U.S. 
Environmental  Protection  Agency. 
Cincirmati,  Ohio  45268  (telephone:  513- 
684-7562  commercial/684-7562  FTS). 

The  source  assessment  document  for 
TCE  is  also  available  through  the 
National  Technical  Information  Service 
and  can  be  ordered  at  the  address 
provided  above.  The  order  number 
PB86-107943/AS  should  be  inchided 
when  ordering.  Paper  copies  are 
available  for  $16.95  (price  code  A-07) 
and  microfiche  copies  are  available  for 
$5.95  (price  code  A-01).  For  additional 
information  on  the  source  assessment 
document,  please  contact  Mr.  Robert 
Rosensteel  (telephone:  919-541-5671 
commercial/629-5671  FTS). 

The  HAD  was  reviewed  by  the 
Science  Advisory  Board  (SAB).  an 
independent  group  of  recognized 
scientists  and  technical  experts  that 
provide  advice  and  critical  review  of 
scientific  issues  to  the  Administrator. 
The  SAB  comments  are  available  £rom 
the  SAB  office  (contact  Cheryl  Bentley, 
A-lOlF,  U.S.  EPA,  401  M  Street,  S.W., 
Washington,  D.C.  20460;  phone  202-382- 
2560  conimercial/382-2560  FTS). 
Transcripts  of  the  SAB  meetings  are 
available  for  inspection  and  copjring 
from  the  U.S.  Environmental  Protection 
Agency,  Committee  Management  Staff. 
For  additional  information,  please 
contact  Janet  Workcyff,  PM-213.  Room 
M2515,  401  M  Street.  S.W..  Washington, 
D.C  20460  (tele;^ne  202-382-5036 
commercial/382-5036  FTS). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Schell,  Pollutant  Assessment 
Branch  (MD-12),  Strategies  and  Air 
Standards  Division,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711  (telephone 
919-541-5645  commercial/629-5645 
FTS). 
SUPPl^MENTARY  INFORMATION: 

Background 

TCE  is  a  solvent  widely  used  in  the 
industrial  degreasing  of  metals,  with 
secondary  solvent  uses  in  adhesive, 
paint,  and  polyvinyl  chloride  production. 
A  previous  use  for  TCE  was  as  an 
inhalation  anesthetic  agent  in  certain 
surgical  procedures,  although  this 
practice  has  been  discontinued.  The  use 
of  TCE  can  be  separated  into 
consumptive  and  solvent  uses. 
Consumptive  uses  result  in  direct 


chemical  alteration  (i.e.,  PVC  chain 
tefminator)  or  export  of  the  TCE  while 
solvent  uses  employ  TCE  in 
nonconsumptive  applications.  In 
essentially  every  case  of  solvent  use,  the 
majority  of  the  TCE  employed  (79-100%) 
is  lost  to  the  atmosphere  through 
volatilization,  with  a  relatively  small 
amount  (2-3%)  released  to  ground  and 
surfisce  waters,  and  the  remainder  to 
incineration  or  solid  waste  disposal. 
Some  of  the  TCE  released  to  water 
bodies  or  disposal  systems  may 
volatilize  and  ultimately  be  released  to 
the  atmosphere. 

In  the  atmosphere,  TCE  is 
photochemically  reactive,  with  an 
estimated  residence  time  (i.e.,  time  to 
decrease  in  concentration  to  37%  of 
original  amount)  of  11  to  15  days.  The 
estimated  northern  hemisphere  average 
concentration  is  between  11  and  30 
parts  per  trillion  (ppt),  with  a  gradient 
observed  between  urban  and  rural 
locations.  The  maximum  measured 
concentration  in  the  ambient  air  is  87 
parts  per  billion  (ppb)  (2  hours]  in 
Newark,  New  Jersey.  The  decomposition 
products  include  dichloroacetyl 
chloride,  phosgene,  carbon  monoxide, 
hexachlorobutene  and  hydrochloric 
acid,  with  ozone  produced  through 
trichloroethylene-associated  free  radical 
reaction  with  nitrogen  oxides.  Given 
currently  estimated  emissions  and  the 
halflife  of  TCE  in  the  atmosphere,  pubHc 
exposure  to  decomposition  products  of 
TCE  is  likely  to  be  very  low.  While 
associated  public  health  risks  are 
difficult  to  quantify,  such  risks  are  also 
expected  to  be  low.  However,  because 
other  compounds  which  also  undergo 
transformation  in  the  atmosphere  may 
contribute  to  atmospheric 
concentrations  and  associated  public 
health  risks,  the  Agency  will  continue  to 
conduct  research  and  examine 
monitoring  information  to  better  define 
potential  public  health  risks. 

TCE  has  certain  chemical  and 
physical  properties  which  make  it  a 
desirable  solvent  for  metal  cleaning  and 
for  paint,  adhesive,  pesticide, 
phairmaceutical  and  fabric  scouring 
uses.  Due  to  environmental  and  health 
concerns,  market  factors  such  as 
increased  replacement  of  metals  by 
plastics  and  substitution  of  methyl 
chloroform  and  other  solvents, 
production  and  use  of  TCE  has  declined. 
TCE  production  peaked  in  1970  at 
277,000  megagrams  per  year  (Mg/yr). 
Production  in  1983  is  estimated  at  65,700 
Mg/yr. 

A  summary  of  TCE  uses  and  source 
emissions  for  1963  is  provided  in  Table 
1.  The  baseline  emission  estimates 
assume  that  the  source  categories  meet 
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current  State  emission  limitations  for 
volatile  organic  compounds  in  order  to 
comply  with  the  national  ambient  air 
quality  standards  for  ozone. 

In  January  1984  the  Office  of  Research 
and  Development's  Office  of  Health  and 
Environmental  Assessment  (OHEA) 
published  a  draft  of  the  HAD  for  TCE. 
This  document  was  reviewed  by  the 
SAB  in  May  1984,  with  a  final  letter 
forwarding  comments  by  SAB  on  the 
HAD  sent  to  the  Administrator  in 
December  1984.  The  final  HAD  for  TCE. 
which  incorporates  comments  and 
changes  requested  by  the  SAB,  was 
printed  in  {uly  1985. 

Table  1.— Summary  of  Trichloroethylene 
Uses  and  Source  Emissions  * 


Source  calegcxy 

Um 
(percent) 

Baseline 

6fTHUI0ns  to 

US. 

atmosphere  ' 

(Mg/yr) 

Melal  degrMsing _ 

Pubticiy      owned      treatment 
wortis - 

S5 

'N/A 

10 

N/A 
5 

52.600 

1.450 
102 

158 

Drinking  water  treatment  iacili- 

ties — 

Miscetlanout  • _ 

42 

3.300 

Total. — 

100 

57.500 

•  Estimates  are  lor  1983  (EPA.  1965). 

*  Assumes  controls  currently  in  pltace  to  meet  State  VOC 
emission  limtation  requirements. 

''r4ot  appkcabie 

'Includes  use  in  paints  and  coatings,  adhesive  tormula- 
tions.  and  general  solvent  use. 


Adverse  Health  Effects 

A  number  of  studies  have  been 
conducted  to  assess  the  health  effects 
related  to  exposure  to  TCE.  The 
majority  of  these  studies  have  been 
compiled,  reviewed  and  evaluated  in 
HAD  for  Trichloroethylene. 

Acute,  subchronic  and  chronic 
exposure  to  TCE  via  inhalation, 
ingestion  or  dermal  exposure  is 
associated  with  a  variety  of  adverse 
health  effects  in  humans  and  animals. 
Acute  exposure  to  TCE  has  been 
documented  in  human  case  histories  to 
cause  visual  disturbances,  mental 
confusion  fatigue  and  nausea,  increasing 
to  unconsciousness  and  death  at  high 
concentrations.  In  a  limited  number  of 
controlled  human  studies,  headaches 
and  decreases  in  performance  ability  for 
tests  of  perception,  manual  dexterity, 
reaction  time  and  memory  are 
associated  with  short-term  exposures 
near  the  Occupational  Safety  and 
Health  Administration  Permissible 
Exposure  Limit  (OSHA-PEL)  of  100  ppm, 
with  a  progressive  decrease  in 
psychomotor  performance  as  TCE 
concentrations  increase  from  100  to  500 
ppm. 

The  primary  noncarcinogenic  adverse 
health  effect  due  to  exposure  to  TCE  is 


dysfunction  of  the  central  nervous 
system,  with  other  effects  observed  on 
the  liver,  kidney  and  cardiovascular 
systems.  Occasional  hepatorenal 
toxicity  in  humans  is  associated  with 
acute  inhalation  abuse.  In  limited 
epidemiological  studies  of  chronically- 
exposed  workers,  symptoms  related  to 
nervous  system  disorders  increased  in 
frequency  with  both  longer  exposures 
and  higher  concentrations  of  TCE  for 
concentrations  ranging  from  5  to  629 
ppm.  Symptoms  resulting  from  acute  to 
chronic  exposure  have  been  reported  to 
be  generally  reversible,  although 
permanent  nervous  system  disorders 
have  been  documented  as  a  result  of 
long-term  exposure.  Data  are  lacking  so 
that  it  is  not  possible  to  characterize  the 
parameters  of  exposure  beyond  which 
irreversible  damage  occurs. 

Evidence  cf  the  carcinogenicity  of 
TCE  evaluated  in  the  HAD  consists  of 
several  positive  mouse  studies 
(Inhalation:  Bell  et  al..  1978;  Henschler  et 
al,  1980;  Gavage:  NCI,  1976;  NTP,  1982) 
and  one  marginally  positive  gavage  rat 
study  (NTP,  1982).  Several  additional 
studies,  (Inhalation:  Fukuda  et  al.,  1983; 
Maltoni,  unpublished;  Gavage: 
Henschler  et  al.,  1984;  NTP,  unpublished; 
Maltoni,  unpubhshed]  including  at  least 
one  inhalation  study,  received  or 
reported  since  completion  of  the  HAD. 
have  not  been  fully  evaluated,  but  at 
least  two  of  these  studies  (Fukuda  et  al., 
1983;  Maltoni  (inhalation),  unpublished) 
are  reported  to  be  positive,  with  a 
positive  response  in  more  than  one 
species  in  one  of  the  studies.  OHEA  has 
indicated  that  the  additional  studies 
received  since  completion  of  the  HAD 
will  be  incorporated  into  a  future 
addendum  to  the  HAD.  The  addendum 
will  be  reviewed  by  the  SAB  prior  to  a 
listing  decision. 

Of  the  studies  evaluated  in  the  HAD. 
the  Henschler  et.  al.  (1980)  and  Bell  et. 
al.  (1978)  mouse  studies  and  the  NTP 
(1982)  rat  studies  were  judged  to  have 
defects  which  made  their  results 
inadequate  to  use  in  the  quantitation  of 
a  unit  risk  value,  although  they  do  lend 
support  to  the  overall  weight  of 
evidence  evaluation  of  TCE 
carcinogenicity.  The  conclusion  that 
TCE  is  a  probable  carcinogen  is  based 
on  the  findings  of  the  NCI  (1976)  and 
NTP  (1982)  mouse  studies,  which  were 
judged  in  the  HAD  to  be  scientifically 
adequate.  These  studies  demonstrated 
treatment-related  increases  in  the 
incidence  of  hepatocellular  carcinonas 
(liver  tumors)  in  both  sexes  of  B6C3F1 
mice.  The  NCI  (1976)  and  NTP  (1982) 
mouse  gavage  studies  were,  therefore, 
the  studies  used  to  assess  the 


carcinogenicity  of  TCE  in  a  quantitative 
fashion. 

A  number  of  human  epidemiologi€:aI 
studies  have  also  been  conducted  and 
are  reviewed  in  the  HAD.  While  no 
association  between  TCE  exposure  and 
significant  increases  in  human  cancer 
were  demonstrated,  each  of  these 
studies  was  considered  to  have  serious 
deficiencies  and  thus  the  epidemiologic 
data  base  is  considered  inadequate  to 
evaluate  the  carcinogenic  potential  of 
TCE 

Using  the  criteria  developed  by  the 
International  Agency  for  Research  on 
Cancer  (lARC),  the  HAD  concluded  dial 
the  overall  ranking  of  TCE  could  be 
either  group  2B  (i.e.  a  probable 
carcinogen  for  humans)  or  group  3  (i.e.. 
cannot  be  classified  as  to  its 
carcinogenicity  for  humans),  depending 
on  the  evaluation  of  mouse  liver  tiunors 
as  being  suggestive  of  human  cancer. 
The  SAB,  in  their  review  of  the  HAD. 
was  unable  to  reach  a  definitive 
conclusion  regarding  the  classification 
of  TCE  carcinogenicity. 

While  the  SAB  was  deliberating  their 
conclusions,  EPA  completed  and 
published  for  review  proposed 
Guidelines  for  Carcinogen  Assessment 
EPA  announced  at  that  time  that  the 
Agency  would  use  those  guidelines  as 
interim  measures.  Using  those 
guidelines,  a  Technical  Committee  of  the 
Agency's  Risk  Assessment  Forum 
classified  TCE  as  categoiy  82  (i.e^  a 
probable  human  carcinogen).  'This 
classification  of  carcinogenicity  was 
based  on  a  finding  of  sufficient  animal 
evidence  (the  proposed  guidelines 
regard  mouse  liver  tumors  as  suffideni 
evidence  unless  downgraded  by  a 
variety  of  factors  which  were  not  shown 
by  the  TCE  results)  and  inadequate 
human  data.  The  Agency's  proposed 
Guidelines  for  Carcinogen  Assessment 
have  now  received  a  favorable  review 
by  the  SAB,  with  the  HAD  indicating 
that  under  these  guidelines  TCE  is 
classified  as  a  probable  carcinogen 
(category  B2). 

Risks  to  Public  Healtfa 

Estimates  of  human  exposure  to 
atmospheric  TCE  emitted  from  all  point 
sources  identified  in  the  EPA  (1985) 
source  assessment  doctmient  have  been 
calculated  using  the  Human  Exposure 
Model.  Maximum  individual  and  annual 
incidence  cancer  risk  estimates  were 
also  computed  for  the  metal  degreasing. 
publicly-owned  treatment  works,  and 
miscellaneous  source  categories  using  a 
dispersion  algorithm  which  assigns 
emissions  to  an  area  rather  than  to  a 
point.  The  quantity  of  emissions 
assigned  to  an  area  is  proportional  to 
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tke  popolaboa  density  of  tkat  area,  with 
certain  assumptions  permitting 
calculation  of  the  risk  eatinates. 

The  upper-bound  incremeatal  unit  risk 
estimate  Eor  air  was  derived  from  the 
geometric  mean  of  the  results  from  four 
sets  of  gavage  bioassay  data  oa 
hepatocellular  carcinomaa  in  male  and 
female  mice  (NCL 1976;  NTP.  1982). 
there  being  bo  inhalation  data  available 
at  the  time  the  HAD  was  finalized.  The 
unit  risk  foctor  is  an  upper-bound 
estimate  of  the  additional  probability 
that  an  individual  will  die  from  cancer 
resulting  ht)qi  continuous  exposure  to  1 
microgram  of  TCE  per  cofaic  meter  of 
inspired  air  (assuming  a  70  year  life- 
span}. The  upper-bound  nature  of  the 
unit  risk  estimate  is  such  that  the  true 
risk  estimate  for  air  (1.3  x  10^,  the 
aggregate  risk  of  cancer  due  to  exposure 
to  TCE  for  persons  living  within  50 
kilometers  of  production  sites  or 
chemical  plants  or  drinking  water 
treatment  bdbties.  and  resulting  from 
emissions  from  metal  degreasing  or 
puWidy-owited  treatment  works  or 
miscellaneous  solvent  u^,  is  4.1  cases 
of  cancer  per  yeer  (Table  2).  The  highest 
individual  risk  esUmate  (defined  as  the 
additional  risk  of  cancer  to  an 
indrvwluel  uwitimiously  exposed  to  the 
highest  modeled  ambient  concentration 
for  a  TD-yeor  iifespm),  is  %4  X  lOr*.  This 
analysis  does  not  address  potential  risks 
associated  with  exposure  via  otfier 
media  (ie.,  food  or  water),  the  risks 
associated  witfi  exposure  to  backgrontd 
concentrations  of  TCE,  or  the 
summation  of  risks  for  individuals 
exposed  to  emission  from  area  sources. 

TABte  2.— Health  Risk  Estimates  for 
TmcHLOKieTHYLENE  Source  Cateoomes 
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A  study  to  estimate  the  cancer 
incidence  rate  resulting  from  ambient 
exposure  to  TCE  and  other  chemicals 
has  been  reported  by  Hunt  et  al.  (1964). 
In  the  Hunt  stuti^  estimates  of  national 
cancer  incidence  rates  and  maximum 
individual  nsk  were  calculated  on  the 
basis  of  limited  monitoring  of  urban  and 
rural  ambient  concentrations  of  TCE. 


Using  the  Hunt  techaique,  an  aggregate 

incidence  of  fti>  and  a  maxiiaaok 
individual  risk  of  2.6X  10'  ^  were 
calculated.  These  estimates  compare 
favorably  with  the  modeling  results 
presented  above. 

Risks  to  vnukers  m  facilities 
manafacluring  oi  using  TCE  have  not 
been  estimated.  However,  if  emission 
controls  were  applied  to  degreasers.  it  is 
likely  that  workier  exposure  to  TCE  will 
be  reduced. 

Current  modeling  information 
suggests  that  Doncarcinogenic  adverse 
health  effects  may  occur  in  the  vicinity 
of  some  production  facilities.  Using  a 
worst-case  modeling  scenario,  fenceline 
(200  meters  from  emission  point) 
concentrations  have  been  estimated  at 
60  ppm  for  an  8-hour  averaging  time  and 
2000  ppm  for  a  15-minute  averaging  time. 
As  noted  previously,  the  OSHA  PEL  is 
100  ppm  for  an  8-honr  averaging  time, 
and  adverse  health  effects  such  as  task 
performance  decrements  have  been 
reported  as  a  result  of  exposure  to  TCE 
near  this  concentration.  The  American 
Conference  of  Governmental  faidnstrial 
Hygtenists  (ACGIH)  has  recoraraended 
and  eight  honr  Threshold  Limit  Vahie 
(TLV)  of  50  ppm.  and  a  Short  Term 
Expoenre  Limit  (^TEL)  of  ISO  ppm.  fn 
order  to  determine  the  extent  to  which 
these  modrfed  concentrations  reftect  the 
potential  for  adverse  health  effects,  it 
will  be  necessary  to  racamine  the 
sonrces  in  much  more  detail  along  with 
the  distribution  of  population  in  the 
vicinity  ol  facilities  that  emit  TCE. 
Given  the  uncertainties  of  the  present 
analysis,  it  is  difficuH  to  estimate  the 
extent  to  which  short-term  emissions  of 
TCE  pose  risks  to  pnbiic  health.  As  the 
Agency  moves  forward  toward  a 
decision  on  the  listing  of  TCE,  efforts  to 
refine  this  analysis  and  characterize  the 
risk  to  populations  from  short-term 
exposures  wiU  be  performed. 

There  are  a  number  of  assumptions 
underljring  these  estimates  that  can 
yield  either  over  or  underestimates  of 
the  risk  posed  by  TCE.  Further  study 
and  assessment  will  not  likely  narrow 
the  uncertainties  associated  with  some 
of  the  inputs  to  the  risk  assessment  or 
yield  an  improvement  in  some  ol  these 
assumptions  (e.g..  the  carcinogenic 
potency  of  a  chemical  estimated  tluvagh 
the  use  of  a  mathematical  model  for 
extrapolating  animal  studies  to  the  nradi 
lower  concentrations  present  in  the 
ambient  air).  There  are  other  inputs  to 
the  risk  estimates  that  are  very 
preliminary  at  the  current  stage  of 
assessBMnt  and  that  will  be 
substantially  refined  throu^  further 
study.  The  primary  example  of  this  is 
the  source  information:  number  and 


types  of  sources,  theii  locations, 
rminsitm  rates,  stack  parametcts, 
variability  oi  emissiisis.  etc  Currenl 
source  infonnrtioB  is  based  on 
iiimiiMiifcig  tstinatcs.  data  obtained 
■nder  sedkai  114  of  the  Clean  Air  Act 
and  other  readiif  avaiialthr  infomatien 
in  the  literatnrs.  TIhs  inforantion.  in 
many  casest  wiM  be  improved  through 
plant  visKs,  and  sewce  tests.  T?te 
Ageney  has  cenduded  Ifrat  the 
preliminary  risk  estimates  presented 
here  are  sufficient  to  warrant  further 
study  for  possible  regnlation.  The 
Agency  wiR  improve  these  estimates, 
particularly  with  respect  to  emissions 
and  expesore;  bcfere  itiaiiiBg  a  fiaal 
decision  on  wiwIlKr  t»  add  TCE  to  the 
list  under  section  112. 

Statement  of  Intent 

Section  112(b)(lXA)  of  the  CAA 
defines  hazardous  air  pollutants  as  air 
pollutants  that  contribute  to  mortality  or 
serious  irreversible,  or  iiu:apacitating 
reversible,  illness.  Section  112(b)(lKA) 
provides  that  the  Achniniatrator  shaB 
maintain  "...  a  list  which  Includes 
each  hazardous  air  pollutant  for  which 
he  intends  to  establish  an  emission 
standard  under  this  section."  fai  deciding 
whether  to  establish  such  emission 
standards  for  carcinogeos.  EPA 
considers  both  public  health  risks  and 
the  feasibility  and  reasonableness  of 
control  techniques  (e.g..  49  FR  23522, 
23498,  23556  (June  6, 1984)  (emission 
standards  for  benzene)). 

Based  on  the  health  and  preliminary 
risk  assessment  described  in  today's 
notice.  EPA  now  intends  to  add  TCE  to 
the  section  112(b)(lXA)  list.  EPA  wiH 
decide  whether  to  add  TCE  to  the  list 
only  after  studying  possible  techniques 
that  might  be  used  to  control  emissions 
of  TCE  and  after  further  improving  the 
assessment  of  the  public  health  risks. 
EPA  will  add  TCE  to  the  list  if  emission 
standards  are  warranted.  EPA  will 
publish  this  decision  in  the  Federal 
Register. 

If  standards  are  not  warranted  under 
section  112  of  the  Clean  Air  Act,  the 
Agency  will  consider  other  options  as 
described  in  EPA's  report  "A  Strat^y 
to  Reduce  Public  Health  Risks  From  Air 
Toxics,"  )mte  1986.  For  example,  in  that 
strategy  EPA  described  other 
approaches  for  dealing  with  routine 
retieases  of  toxic  air  pollutants  from 
stationary  sources  such  as  wivking  with 
State  of  local  air  pollution  agencies  to 
address  proMems  that  do  not  warrant 
Federal  regulatory  action  but  which 
account  for  elevated  risks  in  some  areas. 


JMI 
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Standards  Development  Process 

The  following  discussion  has  been 
prepared  to  provide  the  reader  with  an 
explanation  of  the  standards 
development  process  and  the  timing  of 
the  process,  llie  standards  development 
process  involves  two  phases,  each 
taking  about  two  years.  The  first  phase 
is  the  identification  of  the  emission 
sources  and  the  need  and  ability  to 
control  those  sources.  The  second  phase 
involves  Agency  decisionmaking  and 
public  review  prior  to  fmal  action. 

During  the  first  phase,  EPA  identiHes 
the  sources  that  are  significant  emitters 
of  the  pollutant  and  the  specific 
emission  points  within  each  source  and 
then  detennines  the  quantities  of 
pollution  emitted,  the  alternative  control 
systems  available,  and  their  cost  and 
effectiveness  in  reducing  emissions  and 
associated  public  health  risks.  A  set  of 
alternative  regulations  is  developed  and 
the  environmental,  economic,  energy, 
and  public  health  risks  are  evaluated. 

The  first  phase  requires  investigation 
of  the  many  different  ways  in  which  a 
candidate  pollutant  can  be  emitted  and 
controlled.  As  indicated  earlier,  TCE  is 
emitted  from  production  and  chemical 
plant  use  of  TCE,  from  drinking  water 
treatment  facilities,  from  metal 
degreasing  and  publicly  owned 
treatment  works,  and  from 
miscellaneous  uses  in  paints  and 
coatings,  adhesive  formulations,  and 
general  solvent  use.  Within  a  source 
category  there  is  wide  variation  in 
designs,  sizes,  and  processes.  This 
variation  affects  the  emission  rates,  the 
public  health  risks,  and  the  cost  and 
controllability  of  the  pollutant. 
Assessment  of  source  emissions  and 
controls  is  further  complicated  by  the 
fact  that  emissions  are  not  necessarily 
contained  in  stacks  or  ducts  (i.e.,  some 
are  fugitive  emissions)  and  emission  test 
programs  are  technically  difficult  and 
costly. 

The  decisionmaking  and  review  phase 
involves  a  series  of  EPA  internal  and 


external  activities.  Prior  to  publication 
of  proposed  rules,  the  Agency  reviews 
all  of  the  technical,  cost,  and  exposure/ 
risk  data  and  makes  decisions  on  the 
level  of  standards.  The.data  and 
conclusions  are  reviewed  publicly  by  an 
independent  technical  advisory 
committee.  The  standard  is  proposed  for 
public  comment.  The  conunent  period  is 
open  a  minimum  of  two  months  and  a 
public  hearing  is  held,  if  requested. 
Following  the  comment  period.  Agency 
technical  staff  review  the  comments  and 
resolve  technical  issues,  an  activity  that 
often  requires  obtaining  and  analyzing 
new  data. 

Miscellaneous 

TCE  is  currently  listed  as  a  hazardous 
substance  under  section  101(14]  of  the  , 
Comprehensive  Environmental 
Response.  Conipensation  and  Liability 
Act  (CERCLA).  Under  section  101(14)  of 
CERCLA.  Reportable  Quantities  (RQs) 
are  established  for  substances  specified 
in  the  CERCLA.  as  well  as  substances 
listed  or  designated  under  certain 
sections  of  the  Clean  Water  Act.  the 
Resource  Conservation  and  Recovery 
Act.  the  CAA  (section  112)  and  the 
Toxic  Substances  Control  Act  (50  FR 
13456;  April  4, 1985).  Section  103(a)  of 
the  CERCLA  requires  any  release  of 
TCE  to  the  environment  (including  the 
air]  that  is  equal  to  or  greater  than  1.000 
pounds  in  any  a4-hour  period  to  be 
reported  to  the  National  Response 
Center  [NRC]  (Telephone  800-424-8802 
or  202-420-2875  for  the  Washington  DC 
metropolitan  area).  The  curr«it  RQ  for 
TCE  dbes  not  reflect  consideration  of  its 
potential  as  a  human  carcinogen  and  is 
currently  under  review  by  the  Agency. 
Since  TCE  is  already  listed  under 
section  10t(T4)  of  the  CERCLA.  a 
decision  to  list  TCE  under  section  112  of 
the  CAA  would  not  pose  any  additional 
reponMng  requirements. 

Undkr  Executive  Order  12291.  EPA 
must  judge  whether  this  action  is 
"major"  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  This  action  is  not  major 
because  it  imposes  no  additional 
regulatory  requirements  on  States  or 
sources.  This  proposal  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  Any  written 
comments  from  OMB  and  any  written 
EPA  responses  are  available  in  the 
docket.  Pursuant  to  5  U.S.C.  606(6),  I 
hereby  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  no  new 
requirements.  This  action  does  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980. 

list  of  Subjects  in  40  an  Put « 

Air  pollution  control.  Asbestos, 
Beryllium.  Hazardous  materials. 
Mercury.  Vinyl  Chloride. 

Dated:  December  14. 1985. 
Lae  M.  ThamM. 
Adminiatratot. 

40  CFR  Part  81  is  amended  as  follows: 

PART  61— (AMENOCO] 

1.  Hie  authority  citation  for  Part  81 
continues  to-read  as  follows: 

Audioiity:  42  U.S.C  740L  741Z  7414.  7416 
and  7061. 

2.  Section  61.01  paragraph  (b)  is 
revised  by  adding  the  following  entry  in 
the  alphabetized  list  of  substances. 


9«1A1    Usisof 
of  Part  61. 

•        *        • 

(b)  •  *  • 

Triddoroetfay- 
lene. 
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Part  V 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Parts  4,  5,  6  etc. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4t  CFR  Parts  4, 5. 6, 7. 10. 13. 15. 17. 
It,  34,  and  52 


AcquWUon  Cfreuiar  84-131 


Fadaral  Acqiiisitton  Ragutotion 


I  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTKM:  Final  rule. 


;  Federal  Acquisition  Circular 
(FAC)  84-5.  was  published  in  the 
Federal  Register  on  January  11. 1985  (50 
FR 1728]  as  an  interim  rule  and  request 
for  comment.  As  a  result  of  public 
comments  received  the  coverage  was 
revised  and  is  hereby  published  as  a 
final  rule. 

EFFECTIVE  DATE:  February  3. 198a 
FOR  RMTMBI  MRMMATKM  CONTACT. 
Margaret  A.  Willis.  FAR  Secretariat. 
Room  4041.  GS  Building.  Washington. 
DC  20405,  Telephone  (202)  52»-4755. 
auarLEKKNTAIIY  WFOraMAnON: 

A.  Background 

Federal  Acquisition  Circular  (FAC) 
84-5  amended  the  FAR  to  implement  the 
Competition  in  Contracting  Act  of  1984 
(CICA).  FAC  84-5  was  published  in  the 
Federal  Register  on  January  11, 1985  (50 
FR  1728)  as  an  interim  rule  and  request 
for  comment 

Having  carefully  considered  all 
comments  provided,  the  Civilian  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulatory  Council 
(DARC)  have  revised  the  interim  CICA 
coverage.  A  summary  of  the  major 
changes  to  the  interim  regulation 
follows: 

a.  FAR  Subpart  4.6  is  revised  to 
require  each  agency  to  establish  and 
maintain  a  computer  Rle  of  information 
regarding  the  agency's  procurements. 

b.  In  FAR  5.202  the  exceptions  to  the 
requirement  to  publish  notices  of 
proposed  contract  actions  have  been 
revised  to  clarify  their  relationship  to 
the  exceptions  to  full  and  open 
competition  in  FAR  Part  6.  In  addition, 
the  blanket  exception  to  publicizing 
acquisitions  outside  the  United  States, 
its  possessions,  or  Puerto  Rico,  has  been 
replaced  by  FAR  5.202(a)(12).  which 
restricts  the  exception  to  defense 
agencies'  contracts  that  will  be  made 
and  performed  outside  the  United 


States,  its  possessions,  or  Puerto  Rico 
when  only  local  sources  will  be 
solicited. 

c.  The  regulations  in  FAR  5.207(b) 
regarding  the  preparation  of  synopses 
have  been  revised  to  require  that 
synopses  contain  a  provision  that 
reflects  whether  the  solicitation  requires 
an  offeror,  its  product,  or  service  meet  a 
qualification  requirement  and  identiBes 
the  ofHce  from  which  additional 
information  about  the  qualification 
requirement  may  be  obtained.  In 
addition.  FAR  5.207(b)(6)  has  been 
clarified  to  require  that  synopses 
contain  a  statement  of  the  reason 
justifying  other  than  fuU  and  open 
competition. 

d.  FAR  6.001.  6.302-5.  and  19.809-1 
have  been  revised  to  reflect  changes 
made  by  Pub.  L.  96-577  that  contracts 
awarded  under  the  Small  Business 
Administration  8(a)  program  are 
excepted  from  the  requirement  for  full 
and  open  competition  under  FAR  6.302- 
5.  Authorized  or  Required  by  Statute. 
FAR  6.302-5(c)(2)  states  that  such 
contracts  need  not  be  supported  by 
written  justiflcations  and  approvals. 

e.  The  title  of  FAR  8.302-1  is  revised 
to  clarify  that  the  first  exception  to 
providiiig  for  full  and  open  competition 
applies  when  the  required  supplies  or 
services  are  available  from  only  one 
responsible  source  and  no  other  supplies 
or  services  will  satisfy  agency 
requirements.  Further,  the  subsection  is 
amended  to  clarify  the  exception's 
specific  application  to  unsolicited 
research  proposals  and  follow-on 
contracts  and  possible  application  to 
other  listed  examples. 

f.  FAR  6.303-1  is  revised  to  require 
that  contracting  officers  ensure  and 
document  that  each  contract  action  not 
providing  for  full  and  open  competition 
taken  pursuant  to  the  authority  of  a 
class  justification  and  approval  is  within 
the  scope  of  that  class  justification  and 
approval.  Further.  FAR  6.303-2,  which 
specifies  the  contents  of  justifications,  is 
revised  to  include  information  regarding 
the  publicizing  of  the  requirement  in  the 
Commerce  Business  Daily. 

g.  FAR  6.304  is  revised  to  clarify  that 
contracts  not  exceeding  $25,000  do  not 
require  approval  of  the  justification  for 
other  than  full  and  open  competition, 
and  to  require  the  inclusion  of  the 
estimated  dollar  value  of  all  options  in 
determining  the  approval  level  of 
justifications. 

h.  FAR  Part  7  is  revised  to  clarify  that 
agencies  are  required  to  perform 
acquisition  planning  and  market  surveys 
for  all  acquisitions,  and  to  remove  the 
requirement  for  concurrence  in  the  plan 
by  the  cognizant  competition  advocate. 


Coordination  by  this  official  is  still 
required. 

i.  FAR  10.002(b)  required  that  defense 
agencies  include  descriptions  of  agency 
requirements,  whenever  practicable,  to 
be  stated  in  terms  of  functions  to  be 
performed  or  performance  required.  This 
preference  for  functional  or  performance 
specifications  has  been  revised  to  apply 
governmentwide.  rather  than  just  to 
defense  agencies. 

j.  FAR  Subpart  15.5  prescribes  the 
policies  and  procedures  for  the 
submission,  receipt,  evaluation,  and 
acceptance  of  unsolicited  proposals. 
This  coverage  is  revised  to  specify  that 
the  subpart  does  not  govern  the 
competitive  selection  of  basic  research 
proposals  and  to  refer  the  reader  to  FAR 
Subpart  6.3. 

k.  FAR  15.1001  discusses  notifications 
to  unsucessful  offerors.  FAR  15.1001(a) 
is  revised  to  remove  the  exceptions  to 
notifying  unsuccessful  offerors  that  had 
been  inadvertently  retained  in  the 
interipi  rule. 

1.  FAR  Part  34,  Major  System 
Acquisition,  requires  agencies  to  sustain 
effective  competition  between 
alternative  system  concepts  and  -^ 

sources.  In  order  to  clarify  this 
requirement,  the  definition  of  effective 
competition  has  been  added  to  FAR 
34.001. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  as  required  by 
44  U.S.C.  3501  et  seq.  and  have  been 
assigned  clearance  number  9000-0013 
(see  FAR  1.105). 

C.  Hnal  Regulatory  Flexibilify  Act 
Analysis 

FAC  84-13.  Item  I.  Competition  in 
Contracting  Act  of  1984.  amends  the 
FAR  to  implement  Pub.  L  98-369.  the 
Competition  in  Contracting  Act  of  1984 
(CICA),  and  sections  302  and  303  of  Pub. 
L  98-577,  Small  Business  and  Federal 
Competition  Enhancement  Act  of  1984. 
Under  the  new  coverage,  agencies  will 
be  required  to  provide  for  full  and  open 
competition  by  soliciting  sealed  bids  or 
requesting  competitive  proposals,  or  use 
other  competitive  procedures,  unless  a 
statutory  exemption  permits  other  than 
full  and  open  competition.  There  are 
new  justification,  approval,  and  notice 
requirements  for  contracts  employing 
other  than  full  and  open  competition. 
This  coverage  also  requires  the 
appointment  of  competition  advocates 
and  enumerates  their  responsibilities. 

Because  of  the  tight  statutory 
deadlines  for  implementation  of  the 
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Acts  and  the  signiHcant  changes  to  the 
basic  statutes  underlying  the  Federal 
procurement  systems,  a  notice  was 
published  in  the  Federal  Register  on  July 
25, 1984  (49  FR  29982)  requesting 
Government  agencies,  private  firms, 
associations,  and  the  general  public  to 
submit  comments  to  be  considered  in 
the  formulation  of  the  initial 
implementation  of  CICA  in  the  FAR. 

On  October  1. 1984,  a  Federal  Register 
(49  FR  36660)  notice  was  published 
making  available  for  comment,  changes 
to  the  FAR  implementing  the  CICA. 
Copies  of  the  draft  proposal  were  sent  to 
Government  agencies,  private  firms,  and 
associations. 

On  October  3, 1984,  a  Federal  Register 
(49  FR  39151)  notice  was  published 
announcing  the  CAAC  and  DARC  would 
hold  a  public  meeting  on  proposed 
changes  to  the  FAR  resulting  from  CICA. 

On  January  11, 1985,  an  interim  rule 
and  request  for  comment  was  published 
in  the  Federal  Register  (50  FR  1726)  with 
respect  to  FAR  changes  required  to 
implement  CICA. 

As  a  result  of  the  notices  and  public 
meeting,  over  250  comments  were 
received  and  considered.  No  comments 
were  received  from  small  entities 
indicating  that  the  coverage  would  have 
a  significant  economic  impact. 

This  coverage  will  have  a  beneficial 
impact  on  a  substantial  number  of  small 
entities,  since  it  will  increase 
competitive  opportunities  for  those 
entities  by  restricting  the  award  of 
noncompetitive  contract  actions  to  those 
situations  speciHcally  authorized  by 
statute,  and  by  requiring  public 
announcement,  with  limited  exceptions, 
of  all  proposed  contract  actions.  These 
changes  will  provide  small  entities  with 
the  opportunity  to  respond  to  and  be 
considered  for  all  such  contract  actions 
including  those  pubUcized  as 
noncompetitive.  "T 

List  of  Subjects  in  48  CFR  Farts  4,  5.  8,  7, 
10, 13, 15, 17, 19,  34.  52 

Government  procurement 

Dated:  December  19, 1985. 

Lawrence ).  Rizzi, 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

Federal  Acquisition  Circular 

(Number  84-13]  '       . 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 


in  FAC  84-13  is  effective  February  3, 

1986. 

Eleanor  R.  Spector, 

Deputy  Assistant.  Secretary  of  Defense  for 

Procurement 

Deceml>er  la  1985. 

[Number  84-13] 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  materials  contained 
in  FAC  84-13  is  effective  February  3. 
1986. 

Terence  C  Golden, 
Administrator. 
[Number  84-13] 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  84-13  is  effective  February  3. 
1986. 

S.I.  Evans,  '" 

Assistant  Administrator  for  Procurement. 

Federal  Acquisition  Circular  (FAR) 
84-13  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below. 

Item  I— Competition  in  Contracting  Act 
of  1984 

The  Competition  in  Contracting  Act  of 
1984  (CICA).  Title  VII  of  Pub.  L.  98-369, 
substantially  changes  the  basic  statutes 
underlying  the  Federal  acquisition 
system.  Any  solicitation  for  bids  or 
proposals  issued  on  or  after  April  1, 
1985,  was  required  to  comply  with 
CICA's  new  requirements. 

Therefore,  48  CFR  Parts.  4,  5,  6,  7, 10, 
13, 15, 17, 19,  34.  and  52  are  amended  as 
follows: 

Chapter  1  of  Title  48,  Code  of  Federal 
Regulations,  the  interim  rule,  published 
on  January  11, 1985  (50  FR  1726-1753)  is 
adopted  as  a  final  rule  with  the 
following  changes: 

1.  The  authority  for  Parts.  4.  5.  6.  7. 10. 
13. 15. 17. 19.  34.  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  485(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 

PART  4— ADMINISTRATIVE  MATTERS 

4.601    (Redesignated  as  4j602] 

2.  Section  4.601  is  redesignated  as 
section  4.602.  and  a  new  section  4.601  is 
added  to  read  as  follows: 

4.601    Record  requirements. 

(a)  Each  executive  agency  shall 
establish  and  maintain  for  a  period  of  5 
years  a  computer  file,  by  fiscal  year, 
containing  unclassified  records  of  all 
procurements,  other  than  small 
purchases. 

(b)  with  respect  to  each  procurement 
carried  out  using  competitive 
procedures,  agencies  shall  be  able  to 


access  from  the  computer  file,  as  a 
minimum,  the  following  information: 

(1)  The  date  of  contract  award. 

(2)  Information  identifying  the  source 
to  whom  the  contract  was  awarded. 

(3)  The  property  or  services  obtained 
by  the  Government  under  the 
procurement 

(4)  The  total  cost  of  the  procurement 

(5)  Those  procurements  which  result 
in  the  submission  of  a  single  bid  or 
proposal  so  that  they  can  be  separately 
categorized  and  designated 
noncompetitive  procurements  using 
competitive  procedures. 

(c)  In  addition  to  paragraph  (b)  above 
with  respect  to  each  procurement 
carried  out  using  procediu%s  other  dian 
competitive  procedures,  agencies  shall 
be  able  to  access  from  the  computer 
file— 

(1)  The  reason  under  Subpart  6  J  for 
the  use  of  such  procedures:  and 

(2)  The  identity  of  the  organization  or 
activity  which  conducted  the 
procurement. 

(d)  This  information  shall  be 
transmitted  to  the  Federal  Procurement 
Data  System  in  accordance  with  agency 
procedures. 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

3.  Section  5.002  is  revised  to  read  as 
follows: 

5.002    PoNcy. 

Contracting  officers  shall  publicize 
contract  actions  in  order  to— 

(a)  Increase  competition; 

(b)  Broaden  industry  participation  in 
meeting  Government  requirements:  and 

(c)  Assist  small  business  concerns, 
small  disadvantaged  business  concerns, 
and  labor  surplus  area  concerns  in 
obtaining  contracts  and  subcontracts. 

4.  Section  5.101  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

5.101    Mettwds  of  dtoseinlnaUng 
Infonnation. 

(a)  Except  as  provided  in  5.202. 
contracting  officers  shall  disseminate 
information  on  proposed  contract 
actions  expected  to  exceed  $10,000  by — 
•        *        •        ♦        • 

5.  Section  5.201  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

5.201    GeneraL 

(a)  As  required  by  the  Small  Business 
Act  (15  U.S.C.  637(c))  and  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  416).  agencies  shall  furnish  for 
publication  in  the  Commerce  Business 
Daily  (CBD)  notices  of  proposed 
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contract  actions  expected  to  exceed 
$10,000  as  specified  below. 

(b)  For  acquisitioDS  of  supplies  and 
services  other  than  those  covered  by  the 
exceptions  in  5.202.  and  special 
situations  in  5.205.  the  contracting 
officer  shall  transmit  a  notice  to  the  CBD 
(synopsis)  (see  5.207)  for  each 
proposed— 

6.  Section  5.202  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 


5.202 

The  contracting  officer  need  not 
submit  the  notice  required  by  5.201 
when — 

(a)  The  contracting  officer  determines 
that— 

(1)  The  synopsis  cannot  be  worded  to 
preclude  disclosure  of  an  agency's  needs 
and  such  disclosure  would  compromise 
the  national  security  (e.g.,  would  result 
in  tbsclosure  of  classified  information). 
The  fact  that  a  proposed  solicitation  or 
contract  action  contains  classified 
information,  or  that  access  to  classified 
mattn-  may  be  necessary  to  submit  a 
proposal  or  perform  the  contract  does 
not.  in  itself,  justify  use  of  this  exception 
to  synopsis; 

(2)  The  contract  action  is  made  under 
the  conditions  described  in  6.302-2  and 
the  Government  would  be  seriously 
injured  if  the  agency  complies  with  the 
time  periods  specified  in  5.203(a)  (see 
also  5.203(b)): 

(3)  The  contract  action  is  one  for 
which  either  the  written  direction  of  a 
foreign  government  reimbursing  the 
agency  for  the  cost  of  the  acquisition  of 
the  supplies  or  services  for  such 
government,  or  the  terms  of  an 
international  agreement  or  treaty 
between  the  United  States  and  a  fbieign 
government  or  international 
organizations,  has  the  effect  of  requiring 
that  the  acquisition  shall  be  from 
specified  sources; 

(4)  The  contract  action  is  expressly 
authorized  or  required  by  a  statute  to  be 
made  through  another  Government 
agency,  including  acquisitions  from  the 
Small  Business  Administration  (SBA) 
using  the  authority  of  section  8(a)  of  the 
Small  Business  Act.  or  from  a  specified 
source  such  as  a  workshop  for  the  blind 
under  the  rules  of  the  Committee  for  the 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped; 

(5)  The  contract  action  is  for  utility 
services  other  than  telecommoirications 
services  and  only  one  source  is 
available; 

(6)  The  contract  action  is  an  order 
placed  under  a  requirements  contract; 

(7)  The  contract  acticm  results  from 
acceptance  of  a  proposal  under  the 


Small  Business  Innovation  Development 
Act  of  1982  (Pub.  L  97-219); 

(8)  The  contract  action  results  from 
the  acceptance  of  an  unsolicited 
research  proposal  that  demonstrates  a 
unique  and  innovative  research  concept 
and  publication  of  any  notice  would 
improperly  disclose  the  originality  of 
thought  or  innovativeness  of  the 
proposed  research,  or  would  disclose 
proprietary  information  associated  with 
the  proposal; 

(9)  The  contract  action  is  made  for 
perishable  subsistence  supplies,  and 
advance  notice  is  not  appropriate  or 
reasonable; 

(10)  The  contract  action  is  made  under 
conditions  described  in  8.302-3,  or 
6.302-5  with  regard  to  brand  name 
commercial  items  for  authorized  resale, 
or  6.302-7,  and  advance  notice  is  not 
appropriate  or  reasonable; 

(11)  The  contract  action  is  made  under 
the  terras  of  an  existing  contract  that 
was  previously  synopaized  in  sufficient 
detail  to  comply  with  the  requirements 
of  5.207  with  respect  to  the  current 
contract  action;  or 

(12)  The  contract  action  is  by  a 
Defense  agency  and  the  contract  action 
will  be  made  and  perframed  outside  the 
United  States,  its  possessions,  or  Puerto 
Rico,  and  only  local  sources  will  be 
solicited. 
***** 

7.  Section  5.203  is  revised  to  read  as 

follows: 


5.203    Pubiicizkig  and  I 

Whenever  agencies  are  required  to 
publish  notice  of  contract  actions  under 
5.201,  they  shall  proceed  as  follows: 

(a)  A  notice  of  the  contract  action 
shall  be  published  in  the  CBD  at  least  15 
days  before  issuance  of  a  solicitation. 

(b)  Agencies  shall  allow  at  least  30 
days  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  issuance  of  a 
solicitation. 

(c)  Agencies  shall  allow  at  least  30 
days  response  time  from  the  date  of 
publication  of  a  proper  notice  of  intent 
to  contract  for  architect-engineer 
services  or  before  issuance  of  an  order 
under  a  basic  ordering  agreement  or 
similar  arrangement 

(d)  Agencies  shall  allow  at  least  45 
days  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  publication  of 
the  notice  required  in  5.201  for  contract 
actions  categorized  as  research  and 
development 

(e)  Nothing  in  this  subpart  prohibits 
oiticen  or  employees  of  agencies  from 
responding  to  requests  for  information. 

(f)  Contracting  officers  may,  unless 
they  have  evidence  to  the  contrary, 
presume  that  notice  has  been  published 
10  days  (6  days  if  elecfrooically 


transmitted)  following  transmittal  of  the 
synopsis  to  the  CBD. 

8.  Section  5.2(K  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows:  s< 


5.20S    Special 


(c)  Architect-engineer  services. 
Except  when  exempted  by  5.202, 
contracting  officers  shall  publicize 
notices  of  intent  to  contract  for 
architect-engineer  services  as  follows: 

(1)  Synopeize  each  proposed  contract 
action  for  which  the  total  fee  (including 
phases  and  options)  is  expected ,to 
exceed  $10,000. 

(2)  When  the  total  foe  is  not  expected 
to  exceed  $10,000,  the  contracting  officer 
may  display  a  notice  of  the  proposed 
contract  action  at  the  contracting  office 
and  use  other  optional  publicizing 
methods  authorized  by  5.101(b).  '  ^ 
***** 

9.  Section  5.207  is  amended  by 
revising  paragraphs  {b)(4)(iv)  and  {b)(6) 
to  read  as  follows: 


5.207 


fiVparaDOn  WIO  WFWnimfWnm  Of 


JMI 


(b)  •  •  * 

(4)  *  *  .  ^ 

(iv)  Specification  and  whether  an 
offeror,  its  product,  or  service  must  meet 
a  qualification  requirement  in  order  to 
be  eligible  for  award,  and  identification 
of  the  office  from  which  additional 
information  about  the  qualification 
requirement  may  be  obtained  (see 
Subpart  9.2). 
*        •        •        »        *  '     '. 

(6)  In  the  case  of  a  confract  action 
under  Subpart  6.3.  insert  a  statement  of 
the  reason  justifying  other  than  full  and 
open  competition,  and  the  identity  of  the 
intended  source(s]  (see  5.207(d)(3)). 

10.  Section  5.301  is  revised  to  read  as 
follows: 

5.301    Qanaral.   ^ 

Except  for  classified  contract  actions 
that  were  synopsized  in  accordance 
with  5.202(a),  contracting  officers  shall 
synopsize  in  the  CBD  awards  exceeding 
$25,000  that  are  likely  to  result  in  the 
award  of  any  subcontracts.  However, 
the  dollar  threshold  is  not  a  prohibition 
against  publicizing  an  award  of  a 
smaller  amount  when  publicizing  would 
be  advantageous  to  industry  or  to  the 
Government. 
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PART  6— COMPETmON 
REQUIREMENTS 

11.  Section  6.001  is  revised  to  read  as 
follows: 

6.001    AppNcabMty 

This  part  applies  to  all  acquisitions 
except — 

(a)  Ck>ntracts  awarded  using  the  small 
purchase  procedures  of  Part  13; 

(b)  Contracts  awarded  using 
contracting  procedures  (other  than  those 
addressed  in  this  part)  that  are 
expressly  authorized  by  statute; 

(c)  Contract  modiHcations  that  are 
within  the  scope  and  under  the  terms  of 
an  existing  contract; 

(d)  Orders  placed  under  requirements 
contracts  or  definite-quantity  contracts; 
or 

(e)  Orders  placed  under  indefinite- 
quantity  contracts  that  were  entered 
into  pursuant  to  this  Part  when — 

(1)  The  contract  was  awarded  under 
Subpart  6.1  or  6.2  and  all  responsible 
sources  were  realistically  permitted  to 
compete  for  the  requirements  contained 
in  the  order,  or 

(2)  The  contract  was  awarded  under 
Subpart  6.3  and  the  required 
justification  and  approval  adequately 
covers  the  requirements  contained  in  the 
order. 

12.  Sections  6.302.  6.302-1,  6.302-2, 
6.302-3,  6.302-4.  6.302-5,  6.302-6,  and 
6.302-7,  are  revised  to  read  as  follows: 

6.302    Circumstances  permitting  other 
ttwn  fuH  and  open  competition. 

Tbe  following  statutory  authorities 
(including  applications  and  limitations] 
permit  contracting  without  providing  for 
full  and  open  competition.  Requirements 
for  justifications  to  support  the  use  of 
these  authorities  are  in  6.303. 

6.302-1    Only  one  responsible  source  and 
no  other  supplies  or  services  will  satisfy 
agency  requirements. 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(1)  or  41  U.S.C.  253(c)(1). 

(2)  When  the  supplies  or  services 
required  by  the  agency  are  available 
from  only  one  responsible  source  and  no 
other  type  of  supplies  or  services  will 
satisfy  agency  requirements,  full  and 
open  competition  need  not  be  provided 
for. 

(i)  Supplies  or  services  may  be 
considered  to  be  available  from  only 
one  source  if  the  source  has  submitted 
an  unsolicited  research  proposal  that 
demonstrates  a  unique  and  innovative 
concept  the  substance  of  which  (A)  is 
not  otherwise  available  to  the 
Government,  and  (B)  does  not  resemble 
the  substance  of  a  pending  competitive 
acquisition.  (See  10  U.S.C.  2304(d)(1)(A) 
or  41  U.S.C.  253(d)(1)(A).) 


(ii)  Supplies  may  be  deemed  to  be 
available  only  from  the  original  source 
in  the  case  of  a  follow-on  contract  for 
the  continued  development  or 
production  of  a  major  system  or  highly 
specialized  equipment,  including  major 
components  thereof,  when  it  is  likely 
that  award  to  any  other  source  would 
result  in  (A)  substantial  duplication  of 
cost  to  the  Government  that  is  not 
expected  to  be  recovered  through 
competition,  or  (B)  unacceptable  delays 
in  fulfilling  the  agency's  requirements. 
(See  10  U.S.C.  2304(d)(1)(B)  or  41  U.S.C. 
253(d)(1)(B).) 

(b)  Application.  This  authority  shall 
be  used,  if  appropriate,  in  preference  to 
the  authority  in  6.302-7;  it  shall  not  be 
used  when  any  of  the  other 
circumstances  is  applicable.  Use  of  this 
authority  may  be  appropriate  in 
situations  such  as  the  following  (these 
examples  are  not  intended  to  be  all- 
inclusive  and  do  not  consitute  authority 
in  and  of  themselves): 

(1)  When  there  is  a  reasonable  basis 
to  conclude  that  the  agency's  minimum 
needs  can  only  be  satisfied  by  unique 
supplies  or  services  available  from  only 
one  source  or  only  one  supplier  with 
unique  capabilities. 

(2)  The  existence  of  limited  rights  in 
data,  patent  rights,  copyrights,  or  secret 
processes;  the  control  of  basic  raw 
material;  or  similar  circumstances,  make 
the  supplies  and  services  available  from 
only  one  source  (however,  the  mere 
existence  of  such  rights  or 
circumstances  does  not  in  and  of  itself 
justify  the  use  of  these  authorities)  (see 
Part  27). 

(3)  When  acquiring  electric  power  or 
energy,  gas  (natural  or  manufactured), 
water,  or  other  utility  services, 
circumstances  may  dictate  that  only  one 
supplier  can  furnish  the  service  (see 
8.304-5(d));  or  when  the  contemplated 
contract  is  for  construction  of  a  part  of  a 
utility  system  and  the  utility  company 
itself  is  the  only  source  available  to 
work  on  the  system. 

(4)  When  the  agency  head  has 
determined  in  accordance  with  the 
agency's  standanKzation  program  that 
only  specified  makes  and  models  of 
technical  equipment  and  parts  will 
satisfy  the  agency's  needs  for  additional 
units  or  replacement  items,  and  only  one 
source  is  available. 

(c)  Limitations.  (1)  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

(2)  For  contracts  awarded  using  this 
authority,  the  notices  required  by  5.201 
shall  have  been  published  and  any  bids 
and  proposals  must  have  been 
considered.  (See  15.402(g).) 


§6.302-2    Unusual  and  compeMng 
urgency. 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(2)  or  41  U.S.C.  253(c)(2). 

(2)  When  the  agency's  need  for  the 
supplies  or  services  is  of  such  an 
unusual  and  compelling  urgency  that  the 
Government  would  be  seriously  injured 
unless  the  agency  is  permitted  to  limit 
the  number  of  sources  from  which  it 
solicits  bids  or  proposals,  full  and  open 
competition  need  not  be  provided  for. 

(b)  Application.  This  authority  applies 
in  those  situations  where  (1)  an  unusual 
and  compelling  urgency  precludes  full 
and  open  competition,  and  (2)  delay  in 
award  of  a  contract  would  result  in 
serious  injury,  financial  or  other,  to  the 
Government. 

(c)  Limitations.  (1)  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 
These  justifications  may  be  made  and 
approved  after  contract  award  when 
preparation  and  approval  prior  to  award 
would  unreasonably  delay  the 
acquisition. 

(2)  This  statutory  authority  requires 
that  agencies  shall  request  offers  from 
as  many  potential  sources  as  is 
practicable  under  the  circumstances. 

6.302-3     Industrial  mobWzation;  or 
engineering,  developmental,  or  leseaich 
capability. 

(a)  Authority.  (1)  Citations:  10  U.S.C 
2304(c)(3)  or  41  U.S.C.  253(c)(3). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  it  is  necessary  to 
award  the  contract  to  a  particular 
source  or  sources  in  order  (i)  to  maintain 
a  facility,  producer,  manufacturer,  or 
other  supplier  available  for  furnishing 
supplies  or  services  in  case  of  a  national 
emergency  or  to  achieve  industrial 
mobilization,  or  (ii)  to  establish  or 
maintain  an  essential  engineering, 
research,  or  development  capability  to 
be  provided  by  an  educational  or  other 
nonprofit  institution  or  a  federally 
funded  research  and  development 
center. 

(b)  Application.  (1)  Use  of  the 
authority  in  paragraph  (a)(2)(i)  above 
may  be  appropriate  when  it  is  necessary 
to— 

(i)  Keep  vital  facilities  or  suppliers  in 
business  or  make  them  available  in  the 
event  of  a  national  emergency; 

(ii)  Train  a  selected  supplier  in  the 
furnishing  of  critical  supplies  or 
services,  prevent  the  loss  of  a  supplier's 
ability  and  employees'  skills,  or 
maintain  active  engineering,  reseatch,  or 
development  worit; 

(iii)  Maintain  properly  balanced 
sources  of  supply  for  meeting  the 
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requirements  of  acquisition  programs  in 
the  interest  of  industrial  mobilization 
(when  the  quantity  required  is 
substantially  larger  than  the  quantity 
that  must  be  awarded  in  order  to  meet 
the  objectives  of  this  authority,  that 
portion  not  required  to  meet  such 
objectives  will  be  acquired  by  providing 
for  full  and  open  competition  as 
appropriate  under  this  part); 

(iv)  Limit  competition  for  current 
acquisition  of  selected  supplies  or 
services  approved  for  production 
planning  under  the  Department  of 
Defense  Industrial  Preparedness 
Program  to  planned  producers  with 
whom  industrial  preparedness 
agreements  for  those  items  exist,  or  limit 
award  to  offerors  who  agree  to  enter 
into  industrial  preparedness  agreements; 

(v)  Create  or  maintain  the  required 
domestic  capability  for  production  of 
critical  supplies  by  limiting  competition 
to  items  manufactured  in  the  United 
States  or  the  United  States  and  Canada; 

(vi)  Continue  in  production, 
contractors  that  are  manufacturing 
critical  items,  where  there  would 
otherwise  be  a  break  in  production; 

(vii)  Divide  current  production 
requirements  among  two  or  more 
contractors  to  provide  for  an  adequate 
industrial  mobilization  base;  or 

(viii)  Acquire  items  covered  by 
Subpart  8.2.  Jewel  Bearings  and  Related 
Items. 

(2)  Use  of  the  authority  in  paragraph 
(a)(2)(ii)  above  may  be  appropriate 
when  it  is  necessary  to — 

(i)  Establish  or  maintain  an  essential 
capability  for  theoretical  analyses, 
exploratory  studies,  or  experiments  in 
any  field  of  science  or  technology; 

(ii)  Establish  or  maintain  an  essential 
capability  for  engineering  or 
developmental  work  calling  for  the 
practical  apphcation  of  investigative 
findings  and  theories  of  a  scientific  or 
technical  nature;  or 

(iii)  Contract  for  supplies  or  services 
as  are  necessary  incident  to  paragraphs 
(b)(2)(i)  or  (ii)  above. 

(c)  Limitations.  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

6.302-4    Intemationai  agreement 

(a)  Authority.  (1)  Qtations:  10  U.S.C. 
2304(c)(4)  or  41  U.S.C.  253(c)(4). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  precluded  by  the 
terms  of  an  intemationai  agreement  or  a 
treaty  between  the  United  States  and  a 
foreign  government  or  intemationai 
organization,  or  the  written  directions  of 
a  foreign  government  reimbursing  the 
agency  for  the  cost  of  the  acquisition  of 


the  supplies  or  services  for  such 
government. 

(b)  Application.  This  authority  may  be 
used  in  circumstances  such  as — 

(1)  When  a  contemplated  acquisition 
is  to  be  reimbursed  by  a  foreign  country 
that  requires  that  the  product  be 
obtained  from  a  particular  firm  as 
specified  in  official  written  direction 
such  as  a  Letter  of  Offer  and 
Acceptance;  or 

(2)  When  a  contemplated  acquisition 
is  for  services  to  be  performed,  or 
supplies  to  be  used,  in  the  sovereign 
territory  of  another  country  and  the 
terms  of  a  treaty  or  agreement  specify  or 
limit  the  sources  to  be  solicited. 

(c)  Limitations.  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

6.302-5    Auttiortzed  or  required  by  statute. 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(5)  or  41  U.S.C.  253(c)(5). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  (i)  a  statute 
expressly  authorizes  or  requires  that  the 
acquisition  be  made  through  another 
agency  or  from  a  specified  source,  or  (ii) 
the  agency's  need  is  for  a  brand  name 
commercial  item  for  authorized  resale. 

(b)  Application.  This  authority  may  be 
used  when  statutes,  such  as  the 
following,  expressly  authorize  or  require 
that  acquisition  be  made  from  a 
specified  source  or  through  another 
agency: 

(1)  Federal  Prison  Industries 
(UNICOR)— 18  U.S.C.  4124  (see  Subpart 
8.6); 

(2)  Qualified  Nonprofit  Agencies  for 
the  Blind  or  other  Severely 
Handicapped — «  U.S.C.  46-j18c  (see 
Subpart  8.7); 

(3)  Government  Printing  and 
Binding— 44  U.S.C.  501-504, 1121  (see 
Subpart  8.8);  or 

(4)  8(a)  Program— 15  U.S.C.  637  (see 
Subpart  19.8). 

(c)  Limitations.  (1)  The  authority  in 
paragraph  (a)(2)(ii)  above  may  be  used 
only  for  purchases  of  brand-name 
commercial  items  for  resale  through 
commissaries  or  other  similar  facilities. 
Ordinarily,  these  purchases  will  involve 
articles  desired  or  preferred  by 
customers  of  the  selling  activities  (but 
see  6.301(d)).  • 

(2)  Contracts  awarded  using  this 
authority  shall  be  supported  by  the 
written  justifications  and  approvals 
described  in  6.303  and  6.304,  except  for 
those  contracts  awarded  imder 
paragraphs  (b)(2)  and  (b)(4)  above. 

6.302-«    National  SMurity. 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(6)  or  41  U.S.C.  253(c)(6). 


(2)  Full  and  open  competition  need  not 
be  provided  for  when  the  disclosure  of 
the  agency's  needs  would  compromise 
the  national  security  unless  the  agency 
is  permitted  to  limit  the  number  of 
sources  from  which  it  solicits  bids  or 
proposals. 

(b)  Application.  This  authority  may  be 
used  for  any  acquisition  when 
disclosure  of  the  Government's  needs 
would  compromise  the  national  security 
(e.g.,  would  violate  security 
requirements);  it  shall  not  be  used 
merely  because  the  acquisition  is 
classified,  or  merely  because  access  to 
classified  matter  will  be  necessary  to 
submit  a  proposal  or  to  perform  the 
contract. 

(c)  Limitations.  (1)  Contracts  awarded 
using  this  authority  shall  be  supported 
by  the  written  justifications  and 
approvals  described  in  6.303  and  6.304. 

(2)  See  5.202(a)(1)  for  synopsis 
requirements. 

(3)  This  statutory  authority  requires 
that  agencies  shall  request  offers  from 
as  many  potential  sources  as  is 
practicable  under  the  circumstances. 

6.302-7    Public  interMt 

(a)  Authority.  (1)  Citations:  10  U.S.C. 
2304(c)(7)  or  41  U.S.C.  253(c)(7). 

(2)  Full  and  open  competition  need  not 
be  provided  for  when  the  agency  head 
determines  that  it  is  not  in  the  public 
interest  in  the  particular  acquisition 
concerned. 

(b)  Application.  This  authority  may  be 
used  when  none  of  the  other  authorities 
in  6.302  apply. 

(c)  Limitations.  (1)  A  written 
determination  to  use  this  authority  shall 
be  made  in  accordance  with  Subpart  1.7, 
by  (i)  the  Secretary  of  Defense,  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Navy,  the  Secretary  of  the  Air  Force, 
the  Secretary  of  Transportation  for  the 
Coast  Guard,  or  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration;  or  (ii)  the  head  of  any 
other  executive  agency.  This  authority 
may  not  be  delegated. 

(2)  The  Congress  shall  be  notified  in 
writing  of  such  determination  not  less 
than  30  days  before  award  of  the 
contract. 

(3)  If  required  by  the  head  of  the 
agency,  the  contracting  officer  shall 
perpare  a  justification  to  support  the 
determination  under  paragraph  (c)(l} 
above. 

(4)  This  Determination  and  Finding  (D 
&  F)  shall  not  be  made  on  a  class  basis. 

13.  Section  6.303-1  is  amended  by 
revising  paragraph  (c)  as  follows: 

6.303-1     Requirements. 
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(c)  Justifications  required  by 
paragraph  (a)  above  may  be  made  on  an 
individual  or  class  basis.  Any 
justification  for  contracts  awarded 
under  the  authority  of  8.302-7  shall  only 
be  made  on  an  individual  basis. 
Whenever  a  justification  is  made  and 
approved  on  a  class  basis,  the 
contracting  officer  must  ensure  that 
each  contract  action  taken  pursuant  to 
the  authority  of  the  class  justification 
and  approval  is  within  the  scope  of  the 
class  justification  and  approval  and 
shall  document  the  contract  file  for  each 
contract  action  accordingly. 

14.  Section  S.303-2  is  amended  by 
revising  paragraphs  (a)(6)  and  (a)(9)(ii) 
to  read  as  follows: 

6.303-2    Content 


(a)  *  •  * 

(6)  A  description  of  efforts  made  to 
ensure  that  offers  are  solicited  from  as 
many  potential  sources  as  is  practicable, 
including  whether  a  CBD  notice  was  or 
will  be  publicized  as  required  by 
Subpart  5.2  and.  if  not,  which  exception 
under  5.202  appUes. 

(9)  •  •  • 

(ii)  When  6.302-1  is  cited  for  follow-on 
acquisitions  as  described  in  6.302- 
l(a)(2)(ii),  an  estimate  of  the  cost  to  the 
Government  that  would  be  duplicated 
and  how  the  estimate  was  derived. 


15.  Section  6.304  is  amended  by 
revising  paragraph  (a)(1)  and  adding 
paragraph  (d)  to  read  as  follows: 

6.304    Approval  of  the  iusttflcation. 

(a)  *  *  * 

(1)  For  a  proposed  contract  not 
exceeding  $100,000,  at  a  level  above  the 
contracting  officer.  This  approval  is  not 
required  for — 

(i)  Contracts  under  the  authority  cited 
in  6.302-4  or  6.302-5; 

(ii)  Contracts  for  electric  power  or 
energy,  gas  (natural  or  manufactured), 
water,  or  other  utility  services  when 
such  services  are  available  from  only 
one  source; 

(ill)  Contracts  for  educational  services 
from  nonprofit  institutions;  or 

(iv)  Contracts  not  exceeding  $25,000. 

(d)  The  estimated  dollar  value  of  all 
options  shall  be  included  in  determining 
the  approval  level  of  a  justification. 

PART  7— ACQUISITION  PLANNING 

16.  Section  7.102  is  revised  to  read  as 
follows: 


7.102    PoNcy. 

Agencies  shall  perform  acquisition 
planning  and  conduct  market  surveys 
for  all  acquisitions  in  order  to  promote 
and  provide  for  full  and  open 
competition  (see  Part  6).  or.  when  full 
and  open  competition  is  not  required  in 
accordance  with  Part  6,  to  obtain 
competition  to  the  maximum  extent 
practicable,  with  due  regard  to  the 
nature  of  the  supplies  and  services  to  be 
acquired  (10  U.S.C.  2301(a)(5)  and  41 
U.S.C.  253A(a)(l)).  This  planning  shall 
integrate  the  efforts  of  all  personnel 
responsible  for  significant  aspects  of  the 
acquisition.  The  purpose  of  this  planning 
is  to  ensure  that  the  Government  meets 
its  needs  in  the  most  effective, 
economical,  and  timely  manner. 
Agencies  that  have  a  detailed 
acquisition  planning  system  in  place 
that  generally  meets  the  requirements  of 
7.104  and  7.105  need  not  revise  their 
system  to  specifically  meet  all  of  these 
requirements. 

17.  Section  7.104  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

7.104    General  procedures.         ,, 

•         «         *         *        * 

(c)  The  planner  shall  coordinate  with 
and  8eciu*e  the  concurrence  of  the 
contracting  officer  in  all  acquisition 
planning.  If  the  plan  proposes  using 
other  than  full  and  open  competition,  the 
plan  shall  also  be  coordinated  with  the 
cognizant  competition  advocate. 


PART  10— SPECIFICATIONS. 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

16.  Section  10.002  is  amended  by 
'  revising  paragraph  (b)  to  read  as 
follows: 


10.002    Poltcy. 


(b)  Acquisition  policies  and 
procedures  shall  require  descriptions  of 
agency  requirements,  whenever 
practicable,  to  be  stated  in  terms  of 
functions  to  be  performed  or 
performance  required. 

PART  13— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

19.  Section  13.103  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

13.103    Policy. 


(b)  Small  purchase  procedures  shall 
not  be  used  in  the  acquisition  of  supplies 
and  services  initially  estimated  to 


exceed  the  small  purchase  limitation 
even  though  resulting  awards  do  not 
exceed  that  limit.  Requirements 
aggregating  more  than  the  small 
purchase  dollar  limitation  shall  not  be 
broken  doivn  into  several  purchases  that 
are  less  than  the  limit  merely  to  permit 
the  use  of  small  purchase  procedures. 


PART  15— CONTRACTINO  BY 
NEGOTIATION 

20.  Section  15.500  is  revised  to  read  as 
follows: 

15.500    Scope  o(  subpwt 

This  subpart  prescribes  policies  and 
procedures  for  submission,  receipt 
evaluation,  and  acceptance  of 
unsolicited  pn^KMsls.  It  does  not  govern 
the  competitive  selection  of  basic 
research  proposals  (see  6.102(d)(2)).     ' 

21.  Section  15.502  is  revised  to  read  as 
follows: 

15.502  Policy. 

Agencies  may  accept  unsolicited 
proposals  in  accordance  widi  15.507.  To 
award  a  contract  based  on  an 
unsolicited  proposal  without  providing 
for  full  and  open  competition  requires 
that  appropriate  authority  exists  in 
subpart  6.3.  In  this  connection.  6.302- 
l(a)(2)(i)  provides  special  authority  for 
unsolicited  research  proposals. 

22.  Section  15.303  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

15.503  General. 

•  •  «  *  * 

(c)  *  •  * 

(5)  Not  be  an  advance  proposal  for  a 
known  agency  requirement  that  can  be 
acquired  by  competitive  methods.      ,, 

23.  Section  15.507  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (b)(5)  to  read  as  follows: 

15.507    Contracting  methods. 

(b)*  */ 

(5)  *  *  *  (For  unsolicited  research 
proposals,  see  6.302-l(a)(2){i).  A  valid 
unsolicited  proposal  for  other  than 
research  may  be  accepted  only  if 
otherwise  permissible  under  other 
provisions  of  Subpart  6.3.) 

24.  Section  15.1001  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to 
read  as  follows: 

1 5. 1001     Notifications  to  unsucceesful 
offerors. 

(a)  General.  The  Contracting  officer 
shall  promptly  notify  each  offeror  whose 
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proposal  is  determined  to  be 
unacceptable  or  whose  offer  is  not 
selected  for  award,  unless  disclosure 
might  prejudice  the  Government's 
interest, 
(b)  •  •  • 

(2)  In  a  small  business  set-aside  (see 
Subpart  19.5),  upon  completion  of 
negotiations  and  determinations  of 
responsibility,  but  prior  to  award,  the 
contracting  officer  shall  inform  each 
unsuccessful  offeror  in  writing  of  the 
name  and  location  of  the  apparent 
successful  offeror.  The  notice  shall  also 
state  that  (i)  the  Government  will  not 
consider  subsequent  revisions  of  the 
unsuccessful  proposal  and  (ii)  no 
response  is  required  unless  a  basis 
exists  to  challenge  the  small  business 
size  status  of  the  apparently  successful 
offeror.  The  notice  is  not  required  when 
the  contracting  ofHcer  determines  in 
writing  that  the  urgency  of  the 
requirement  necessitates  award  without 
delay. 


PART  17— SPECIAL  CONTRACTING 
METHODS 

25.  Section  17.207  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

17.207    ExerciM  of  options. 
•        •        *        *        • 

(g)  The  contract  modification  or  other 
written  document  which  notifies  the 
contractor  of  the  exercise  of  the  option 
shall  cite  the  option  .clause  as  authority. 

26.  Section  17.602  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

17.602    Policy. 

(a)  Heads  of  agencies,  with  requisite 
statutory  authority,  may  determine  in 
writing  to  authorize  contracting  officers 
to  enter  into  or  renew  any  management 
and  operating  contract  in  accordance 
with  the  agency's  statutory  authority,  or 


the  Competition  in  Contracting  Act  of 
1984,  and  the  agency's  regulations 
governing  such  contracts.  This  authority 
shall  not  be  delegated.  Every  contract  so 
authorized  shall  show  its  authorization 
upon  its  face. 


PART  19— SMALL  BUSINESS  AND 
SMALL  DISAOVANTAQED  BUSINESS 
CONCERNS 

27.  Section  19.809-1  is  amended  by 
revising  paragraph  (b](l)  to  read  as 
follows: 

lt.809-1    GwMraL 


(b)  *  •  * 

(1)  The  award  form  shall  cite  41  U.S.C. 
253(c)(5)  or  10  U.S.C.  2304(c)(5)  (as 
appropriate)  as  the  authority  for  use  of 
other  than  full  and  open  competition. 


PART  34— MAJOR  SYSTEM 
ACQUISITION 

2&  Section  34.001  is  amended  by 
adding  in  alphabetical  sequence  the 
following  definition: 

34.001  Definitions. 

"Effective  competition."  as  used  in 
this  part,  is  a  market  condition  which 
exists  when  two  or  more  contractors, 
acting  independently,  actively  contend 
for  the  Government's  business  in  a 
manner  which  ensures  that  the 
Government  will  be  offered  the  lowest 
cost  or  price  alternative  or  best 
technical  design  meeting  its  minimum 
needs. 
***** 

29.  Section  34.002  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

34.002  Policy. 

***** 

(a)  Promote  innovation  and  full  and 
open  competition  as  required  by  Part  6 


in  the  development  of  major  system 
concepts  by  (1)  expressing  agency  needs 
and  major  system  acquisition  program 
objectives  in  terms  of  the  agency's 
mission  and  not  in  terms  of  specified 
systems  to^  satisfy  needs,  and  (2) 
focusing  agency  resources  and  special 
management  attention  on  activities 
conducted  in  the  initial  stage  of  major 
programs;  and 

(b)  Sustain  effective  competition 
between  alternative  system  concepts 
and  sources  for  as  long  as  it  is 
beneficial. 

PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

30.  Section  52.214-19  is  amended  by 
removing  in  the  title  of  the  provision  the 
date  "(APR  1985)"  and  inserting  in  its 
place  the  date  "(FEB  1986) ";  and  by 
revising  paragraph  (a)  of  the  provision 
to  read  as  follows: 

5^214-19    Contract  Award— Sealed 
Bidding— Construction. 


(a)  The  Government  will  evaluate  bids 
in  response  to  this  solicitation  without 
discussions  and  will  award  a  contract  to 
the  responsible  bidder  whose  bid, 
conforming  to  the  solicitation,  will  be 
most  advantageous  to  the  Government, 
considering  only  price  and  the  price- 
related  factors  specified  elsewhere  in 
the  solicitation. 
***** 

31.  Section  52.245-16  is  amended  to 
correct  the  heading  and  text  that 
appeared  incorrectly  in  the  interim  rule 
as  follows: 

52.245-16    Fadlities  EcMpment 
IModemizatioa 

As  prescribed  in  45.302-7(e],  insert  the 
following  clause: 
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261 51 264 

264 51264 

265 51264 

271 49561.  49947.  49949 

766 51 794 

798 52338 

799 49863,  51888,  52338 

41CFR 

101-40 49551,49845 

42CFR 

52a 49692 

75 50710 

405 50165 


412 49930 

432 49389 

433 49389 

Proposed  RuteK 

405 51418 

43CFR 

2740 50298 

2910 50298 

4100 51522 

Public  Land  OrMra: 
6610  (Corrected  by 

661 1) 50165 

6611 50165 

Proposed  RuIm: 

4 51711 

11 52126 

431 49563 

44CFR 

64 49390,  50617 

65 50789,  50790 

67 50791 

205 50618 

Proposed  Rules: 

67 49951 ,  5081 0 

205 49959 

45CFR 

96 49552 

305 49392 

46CFR 

10 52329 

308 50165 

309 501 65 

Propossd  Rules: 

38 49563 

1 51 49563 

252 52338 

572 51418 

47CFR 

1 51522 

2 52330 

22 50167.  51 522 

31 50910 

43 50910 

68 49930 

69 50910 

73 49392.  49553.  50916. 

51528,51685 

87 49554 

97 49555 

Proposed  Rules: 

Ch.  1 50316.  51893 

2 51420 

21 .'51420 

22 50181 

43 49423 

64 501 82 

68 51 893 

69 50183 

73 49426-49428,  49565, 

49566.  49707.  49863.  50329, 

51265-51269,  51432-51434, 

51560-51562,  51564,  51712- 

51717 

74 51420 

78 51420 

94 51420 

48CFR 

4 52428 

5 52428 

6 52428 


7 52428 

10 ,. „ 52428 

1 3 52428 

1 5 52428 

1 7 52428 

19 52428 

34 52428 

52 52428 

513.. 51394 

514 50169 

536 501 70 

SS2. 501 70 

553 51394 

701 50301 

702 50301 

705 : 51395 

706 :..51395 

715 50301 

728 50301 

731 50301 

732 50301 

737 50301 

750 50301 

752 50301 

753 50301 

Propos#o  Rtiws! 

Ch.  5 50502 

31 49662.51776 

501 51435 

504 51435 

514 51435 

515 51 435 

519 51435 

553 „... ....51435 

5242 4981 9 

5252 4981 9 

5350 49708 

49CFR 

90 49930 

1 71 49393 

1 73 49849 

175 49393 

212 50888 

217 50888 

218 50888 

21 9 50888 

225 50888 

391 49849 

PropOBSO  RtlMS! 

Ch.X 51565 

1 71 49866 

1 73 49666 

1 77 49666 

1 78 49866 

180 49866 

1 92 49429.  49575 

1 95 49429 

1039 49576 

50CFR 

17 50304.  50726,  50792, 

51251,51867 

1 8 52348 

20 49695 

216 49696 

227 51252 

611 49852 

652 49852.  49931.  51533. 

51870 

663 50309 

671 49853.  50793,  51533 

675 49852 

Proposed  Rules: 

14 49709 

17 49868.  49967.  49970. 


50646. 51565. 51718. 51894 

18 49577 

20 49870 

80 50185 

651 

49582.  51436 

652 

51435 

655 

50186 

658 „ 

50928 

663 

49590.51436 

Ust  Of  Public  Law* 

Ust  Ust  December  2»,  IMS 

This  is  a  continuing  list  of 
put>lic  bills  from  tf>e  current 
session  of  Congress  wtiich 
have  become  Federal  laws. 
The  text  of  laws  is  not 
put)ltshed  in  the  Federal 
Register  txit  may  be  ordered 
in  ifxiividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  SuperinterxJent  of 
Documents,  U.S.  Government 
Printirtg  Office.  Wasfwngton. 
DC  20402  (phone  202-275- 
3030). 

S.  727/Pub.  L  99-186 

To  darify  tf>e  application  of 
the  Public  Utility  Holding 
Company  Act  of  1935  to 
encourage  cogeneration 
activities  by  gas  utility  fxjiding 
company  systems.  (Dec.  18, 
1985:  1  page)    Price:  $1.00 

S.  1116/Pub.  L  9»-187 

To  amend  the  Act  of  October 
15.  1982,  entitled  "An  Act  to 
designate  ttie  Mary  Mct.eod 
Bethune  Council  House  in 
Washington,  District  of 
Columbia,  as  a  national 
historic  site,  and  for  ottier 
purposes.  (Dec.  18,  1985;  2 
pages)    Price:  $1.00 

HJ.  Re*.  485/Pub.  L  99-18t 

Waiving  ttie  printing  on 
parchment  of  enrolled  t)iWs 
and  joint  resolutions  during 
the  remainder  of  ttie  first 
session  of  ttie  Ninety-ninth 
Congress.  (Dec.  18,  1985;  1 
page)    Price:  $1.00 

H.R.  3981/Piib.  L.  99-1M 

To  extend  until  Decembe*  19, 
1985,  the  application  of 
certain  tobacco  excise  taxes, 
trade  adjustment  assistance, 
certain,  medicare 
reimtKjrsement  provisions,  arxJ 
tx)rrowing  authority  under  the 
railroad  unemployment 
insurar)ce  program.  (Dec.  18, 
1985:  1  page)    Price:  $1.00 
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CFR  CHECKLIST 


This  ctieckKst  pfeparod  by  the  Office  o<  the  Federal  Register,  is 
puMshed  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  awailabto  for  sale  at  the  Government  Pnntirrg 
Offioe. 

New  units  issued  (faring  the  week  are  armounced  on  ttw  back  cover  of 

the  daily  Fadaral  Ragiatw'  as  they  become  available. 

A  checl<list  of  current  CFR  volumes  comprisir)g  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sectkins  { 

Affected),  which  is  revised  monthly.  I 

The  annual  rate  (or  subscription  to  all  revised  volumes  is  S550  I 

domestic,  $137.50  additional  for  foreign  mailing. 

Order  from  Supenntendent  of  Documents,  Government  Prir«ting  Office, 

Washington,  DC.  20402. Charge  orders  (VISA.  MasterCard,  or  GPO 

Depcajl  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7t3-St3t  (roro  8K)0  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  hoidays). 

TWe 

1.  2  (2  RMcrvwi) 

3  (1984  Cnwpipiitii  miPrntt  UlOmi  101) 

4 

SPartK 

1-1199 „.... 

1200-£nd,  6  (6Raswad) ™ 

7Parta: 

0-45 _„ 

46-51 

52 


$5.50 

7.50 

12.00 

MOO 
7.50 


53-JW 

210^99 

300-399 

400-699 

700-899 

900-999 

1000-1059... 
1060-1119.... 
1120-1199  ..„ 
1200-1499  .„. 
1500-1899... 
1900-1944.... 

1945-&d 

8 

SPartK 

1-199 

200-M 

lOParta: 

0-199 

200-399 

400-499 

500-&id..„ 

11 

12  Parts: 

1-199 

200-299 

300-499 

S00-6id 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 

1200-«id 

ISPsrts: 

0-299 

300-399. 

400-bd 


14.00 
13.00 
14.00 
14.00 
13.00 

8.00 
12.00 
14.00 
14.00 
12.00 

9.50 

8.00 
13.00 

7.50 
12.00 
13.00 

7.50 

13.00 
9.50 

17.00 
^50 
T2.00 
14.00 
7.50 

8.00 
14.00 

9.50 
14.00 
\3M 

16.00 
13.00 

7.50 
15.00 

tM 

6.50 
13.00 
12i» 


Revision  Oats 
Apr.  1.  1985 
Jon.  1.1985 
Jn.  1.1985 


Oct. 
J«. 


1.1985 
1.1985 


Jon. 
Jon. 
Jan. 
Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


Jon. 
Jon. 
Jan. 
Jan. 
Jon. 

Jan. 
Jon. 
Jan. 
Jan. 


1,1985 
1,1985 
1.1985 
1,1985 
1.  1985 
1,  1985 
1, 19C 
1.  1985 
1,1985 
1,  1985 
1,  1985 
1,  1985 
1.1965 
1,1985 
1,1985 
1.  1985 
1.1985 

1.  198S 
1, 1985 

1,  1985 
1,1985 
1,1985 
1,1985 
1,1985 

1,1985 
1,  1985 
1.  1985 
1,  1985 


Jan.  1,  1985 


Jan.  1. 
Jon.  1, 


Jon. 
Jan. 
Jan. 

ion. 
Jan. 
Jan. 


1985 
1985 
1985 
1985 
1985 


1, 
1, 
1, 

1.1985 
1,  1985 
1,  1985 


16  Parts. 

0-149 

150-999.._ 
1000-«td... 

17  Parts: 

1-239 

24a-M.._ 

18  Parts: 

1-149 

150-399.... 

400-EMi 

18 

20  Parts: 

1-399 

400-499 

500-CMi 

21  Parts: 

1-99 

100-169_. 
178-»99...„ 

200-299 

300-499 

500-599..._ 

600-799 

800-1299... 
1300-fnd.... 
22 

23 

24  Parts: 

0-199 

280-499 

500-699 

700-1699... 
17e&-£od.... 
2S 

26Psrts: 


t 


1 


f 


9.00 
10.00 
13.00 

20.00 
14.00 

12.00 

19.00 

7.00 

21.00 

6.00 
16.00 
18.00 

9.00 
11.00 
}2M 

4.25 
20.00 
UM 

6.50 
10.00 

5J0 
21.00 
14.00 

11.00 
19.00 

6.50 
13.00 

9M 
18.00 


511.0-1.169 „ _  21.00 

S§  1.170-1.300 12.00 

5§  1.301-1.400 , 7.50 

551.401-1.500 15.00 

55  1.501-1.640 _.. 12.00 

5  5  1 .641-1 .850 „„„ 1 1.00 

55  1.851-1.1200 .^ 22.00 

581.1201-&d „ 22.00 

2-29.._ „ _ 15.00 

30-39 9.S8 

40-299 18.00 

300-499 1 1  00 


500-599 „ „ ^ 

600-6td _ 

27Psrts: 

1-199 

200-fad :. 

2S 

29Psrts:  ^ 

0-99.._ „ 

100-499 _ „ 

500-899 

900-1899 „ 

1900-1910 

191 1-1919 

1920-lnd ., 

30Psrts: 

0-199... _ .:„...„ \iM 

200-699 ^ 6.00 

700-€nd „ .„ ^J„[  laioo 

31Psrts:  f 

0-W !.„...     8J0 

2««nd iLOO 


8.00 
4.75 

18.00 
13.00 
16.00 

11.00 
5.00 

19.80 
7.00 

21.00 

5.50 

20.00 


Jan.  1,  1985 
Jan.  1,  1985 
Jan.  1.  1985 

Apr.  1,  1985 
Apr.  1.  1985 

Apr.  1,1985 
Apr.  1,  1985 
Apr.  I,  1965 
Apr.  1.1985 

Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1.  1965 

Apr.  1.  1985 
Apr.  1,  1985 
Apr.  I.  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1.  1985 

Apr.  1.  1985 
Apr.  1,  1985 
Apr.  I.  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1.  1985 

Apr.  1,  1965 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1.  1985 

«Apr.  1,  1984 
Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,  1985 
Apr.  1.  1985 
Apr.  1,1985 
Apr.  1.  1985 

*Apr.  1,  1980 
Apr.  1,  1985 

Apr.  1,  1985 
Apr.  1,  1965 
July  1,  1985 

JtHy  1,  1985 
July  1,  1985 
Juty  1,  1985 
Juty  1,  1985 
Juty  1,  1985 
■  July  1.  1984 
July  1,1985 

July  1,  1985 
July  1,  1985 
July  1. 1985 

Julyl,  1985 
July  1,1985 
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TW*                                                                         Prio*  ItovWonDate 

32  Part*: 

1-39,  Vol.  1 15.00  ♦  July  1,  1984 

1-39,  Vol.  R 19.00  «  July  1,  1984 

1-39,  Vol.* 18.00  «Joly  1,  1984 

1-189 13.00  July  1,  1985 

190-399 16.00  July  1,  1985 

400-629 „.. 15.00  July  1,  1985 

630-699 12.00  »  July  1,  1984 

700-799 15.00  July  1,  1985 

800-999 7.50  July  1,  1985 

1000-£nd 5.50  July  1,  1985 

33Parts: 

1-199 _... „ 20.00  July  1,  1985 

200-Efid 14.00  July  1,  1985 

34  Parts: 

1-299 15.00  July  1,  1985 

300-399 8.50  July  1,  1985 

400-End 18.00  July  1,  1985 

35  7.00  July  1,  1985 

36  Parts: 

1-199 9.00  July  1,  1985 

200-End 14.00  July  1,  1985 

37  9.00  July  1,  1985 

38  Parts: 

0-17 16.00  July  1,  1985 

18-M „ 11.00  July  1,  1985 

39  9.50  July  1,  1985 

40  Parts: 

1-51 16.00  July  1,  1985 

52 - 21.00  July  1,  1985 

53-80 23.00  July  1,  1985 

81-99 ~ 18.00  July  1,  1985 

100-149 - 18.00  July  1,  1985 

150-189 13.00  July  1,  1985 

190-399 19.00  July  1,  1985 

400-424 14.00  July  1,  1985 

425-699 13.00  July  1,  1985 

700-6KI 8.00  July  1,  1985 

41  Ctiaptars: 

1,  1-1  to  1-10 13.00  "July  1,  1984 

1,  1-11toAp(wndix,  2(2Res«v6d) 13.00  >July  1,1984 

3-6 14.00  "July  1,  1984 

7 6.00  'July  1,  1984 

.  8 4.50  »July  1,1984 

9 13.00  »  July  1,  1984 

10-17 _ 9.50  »Jolyl,  1984 

18,  Vol.  I,  Pom  1-5^ 13.00  »  July  1,  1984 

18,  Vd.  M,  Ports  6-19 13.00  »  July  1,  1984 

18,  Vol.  m,  Portj  20-52 13.00  »  July  1,  1984 

19-100 13.00  'July  1,  1984 

1-100 7.50  July  1,  1985 

101 19.00  July  1,  1985 

102-200 8.50  July  1,  1985 

201-£nd 5.50  July  1,  1985 

42  Parts: 

1-60 12.00  Oct.  1,  1985 

61-399 7.00  Oct.  1,  1985 

400-End 18.00  Oct.  1,  1984 

43  Parts: 

1-999 10.00  Oct.  1,  1985 


TW* 

1000-3999 18.00 

4000-tnd 8.50 

44  13.00 

45  Parts: 

1-199 -.  9.50 

200-499 7.00 

500-1 199. 13.00 

1200-6id 9.50 

46Parta: 

1-40 „ 9.50 

41-69 -  10.00 


70-<9 

90-139 

140-155.... 
156-165.... 
166-199..- 
20<M99.... 
500-M 

47  Parts: 

0-19 

20-69 

70-79 

80-&td 


_„ 5.50 

9.00 

!!!!!!"!"!!Z!!Z!Z™Z"I™!Z™I  9.00 

13.00 

!!!!""""™Z!!!™Z""Z~™"!!...! 7.50 

1 3.00 

14.00 

'ZZZZZZZ"IIZ IZl.  13.00 

14.00 

48  Chapters: 

1  (Port  1-51) 13.00 

1  (Pom  52-99) 13.00 

2 13.00 

3-6 . 12.00 

7-14 14.00 

15-End 12.00 

49  Parts: 

1-99 

100-177  ...„. 

178-199 

*200-399... 

400-999 

1000-1199. 
1200-1299. 


_ 7.00 

14.00 

13,00 

™Z!Z"!ZI""~Z!!IZ!ZZ"  13.00 

13.00 

13.00 

13.00 

1300-End 2.25 

50  Parts: 

1-199 9.50 

200-&H1 - 14-00 


Oct.  1,  1985 
Oct.  1,  1985 
Od.  1. 1984 

Oct.  1,  1984 
Oct.  1, 1985 
Oct.  1, 1984 
Oct.  1, 19S4 

Oct.  1,  1984 
Oct.  1,  1985 
Oct.  1. 1985 
Oct.  1,  1985 
Oct.  1, 1985 
Oct.  1, 1985 
Od.  1,  1985 
Oct.  1, 1984 
Doc.  31.  1984 

Oct.  1,  1984 
Oct.  1,  1984 
Oct.  1,  1984 
Od.  1,  1984 

Od.  1.  1984 
Od.  1, 1984 
Od.  1, 1984 
Od.  1. 1984 
Od.  1, 1984 
Od.  1. 1984 

Od.  1, 1985 
Nov.  1, 1984 
No».  1,  1984 
Od.  1. 1985 
Od.  1, 1984 
Od.  1. 1984 
Od.  1. 1984 
Od.  1, 1985 

Od.  1.  1984 
Od.  1,  1984 


CFR  Index  ond  Findmgs  Aids 18.00  Jw.  1,  1985 


.550.00 


1985 


.  155.00 
.  125.00 
.185.00 
.     3.75 


Complete  1985  CFR  set 

Microliche  CFR  EdHion: 

Complete  set  (one-time  mdfing) 

Complete  set  (one-time  mailing) 

Subscription  (mailed  OS  issued) > 

Individuol  copies -. 

>  No  am«ndin«it$  to  Itiii  volomo  w«r»  pramulgaMd  during  Hw  p«ied  tpr.  1,  tMO  to  Man* 
31,  198S.  Tlw  CFR  voiwnt  iiSMd  a  a<  Apr.  1,  1980,  shouM  be  Hi  Mill 

«  No  amendmwtj  to  this  volomt  w«r»  promrfgoMd  Anig  Itit  ptried  Apr. 
31,  1985.  Th*  CFR  vokinw  issiMd  OS  of  Apr.  1.  1984,  theuM  be  raMiMd. 

>  No  onMndmcnts  to  ttiii  votunw  wvt  pi  oim^gond  dwiag  *•  parted  My  1 
30.  1985.  TiM  CFR  volum*  issued  OS  of  JuIy  1.  1984.  should  be  raMtaad. 

*  The  July  1,  1985  adMon  o(  32  CFR  P<rn  1-189  caMains  a  aela  city  hr  P«rn  l-3» 
inclusive.  For  the  Mttxt  el  lh»  Dafwn*  Acquisition  RagiMiam  in  Ports  1-3<" 
Ihrae  CFR  volumes  issuwl  OS  o(  July  1,  1984,  conManing  these  pats. 

>TheJulY  I,  1985  adMon  of  41  CFR  Oioptan  1-100  cantaiM  a  nala  only  iar 
49  indusivo.  For  Iht  hiH  ttxt  of  procurwnom  rogulations  in  Ch^lars  1  to  49, 
CFR  vohimas  issued  as  of  Juty  1,  1984  coniainins  those  choptors. 


1983 
19M 
1985 
1985 


1,  1984  to  March 


ne4SeJMM 


^^tM  ^.     ^4tf^ 


Public  Papers 
of  the 

Presidents 
of  ttie 
United  States 

Annual  volumes  conlaininR  the  public  messages 
and  slalements.  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  «re  available: 


Herbert  Hoover 

1929 ._ $19.00 

1930 $19.00 

1931 „ $20.00 

1932-33 ..._ $24.00 

Proclamations  &  Executive 
Orders-March    4,    1929    to 
March  4.  1933 
2  Volume  set $32.00 

Harry  Truman 

1945  „ Out  of  print 

1946  Out  of  print 

1947 $17.00 

1948 Out  of  print 

1949 $18.00 

1950 $19.00 

1951 $20.00 

1952-53 $24.00 

Dwight  D.  Eisenhower 

1953  ..- Out  of  print 

1954 $23.00 

1955 $20.00 

1956 $23.00 

1957 Out  of  print 

1958..... Out  of  print 

1959 Out  of  print 

1960-61   Out  of  print 

John  Kennedy 

1961  Out  of  print 

1962  Out  of  print 

1963  Out  of  print 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $21.00 

1963—64 

(Book  11)    Out  of  print 

1965 

(Book  1)    Out  of  print 

1965 

(Book  11)  $18.00 

1966 

(Book  I)    Out  of  print 

1966 

(Book  II)  $20.00 

1967 

(Book  I) $19.00 

1967 

(Book  11)    Out  of  print 

1968-69 

(Book  1) $20.00 


1968-69 

(Book  11)  $19.08 

Richard  Nixon 

1969 $23.00 

1970  Out  of  print 

1971  Out  of  print 

1972 ...„ „,„.  Out  of  print 

1973 Out  ol  print 

1974 $18.00 

Gerald  R.  Ford 

1974 „.  $19.00 

1975 

(Book  I) $22.00 

1975 

(Book  H) $22.00 

1976-77 

(Book  I) $23.00 

1976-77 

(Book  II) Out  of  print 

1976-77 

(Book  111) $22.00 

Jimmy  Carter 

1977 

(Book  1) _.  $23.00 

1977  ^^ 

(Book  II) „ $22.00 

1978 

(Book  IJ $24.00 

1978 

(Book  11)  . $25.00 

1979 

(Book  IJ $24i)0 

1979 

(Book  II) _ „.  $24.00 

1980-81 

(Book  I) _..  $21.00 

1980-81 

(Book  II)  $22.00 

1980-41 

(Book  III) $24.00 

Ronald  Reagan 

1981 $25.00 

1982 

(Book  I) Out  of  print 

1982 

(Book  II) $25.00 

1983 

(Book  I) $31.00 


JMI 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
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Superintendent  of  Documents.  U.a  Government  Printing  Office. 
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The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices- issued  by 
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published  by  act  of  Congress  and  other  Federal  agency 
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inspection  in  the  Office  of  the  Federal  Register  the  day  before 
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issuing  agency. 
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20402. 
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Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
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Transportation  Department 

Postal  Service  | 

Postal  Service  .    t 

Radio  I 

Federal  Communications  Commission 
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Securities  and  Exchange  Commission 
Water  Pollution  Control 

Environmental  Protection  Asency^ 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations. 


WHa        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  TTie  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC  V 

WHEN:  -  ^    January  17;  at  9  am. 

WHERE:  .  Office  of  the  Federal  Register, 

^     First  Floor  Conference  Room, 
»     1100  L  Street  NW..  Washington,  DC. 

RESERVATIONS:      Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


NOTE:  There  wUl  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 
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PROCLAMATIONS 
52755     Generalized  System  of  Preferences:  amendment 
(Proc.  5423) 

Executiv*  Agencies 

Agricultural  Marlteting  Service 

RULES 

Milk  marketing  orders: 
52435        Southern  Illinois 

Agriculture  Defiartment 

See  Agricultural  Marketing  Service;  Federal  Grain 
Inspection  Service. 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration 

NOTICES 

52561     Acquired  Immunodeficiency  Syndrome  (AIDS); 
alcohol,  drug  abuse,  and  mental  health  aspects 


Antitrust  Division 

NOTICES 

National  cooperative  research  notincations: 
Portland  Cement  Association 
Semiconductor  Research  Corp. 

Army  Department 

RULES 

Family  support,  child  custody,  and  paternity 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Port  access  routes;  Santa  Barbara  Channel  area; 
study;  correction 

Commerce  Department 

See  National  Bureau  of  Standards;  National 
Oceanic  and  Atmospheric  Administration. 


I     52568 
52568 


52447 
52534 


Commodity  Futures  Trading  Commission 

NOTICES 

52583  Meetings;  Sunshine  Act  (6  documents] 


52443 


52727 


52550 
52550 


52550 


52552 


52552 


52553 


52555 


52460 
52461 


52540 


52556 


Consumer  Product  Safety  Commission 

52440 

RULES 

Organization,  functions,  and  authority  delegations: 
Media  Relations  Office  and  Information  and 
Public  Affairs  Office 

52556 

f: 

Copyright  Office,  Library  of  Congress 

52439 

52458 

RUUS 

Coin-operated  phonorecord  players;  recordation 

and  certification 

52437 
52438 
52439 

Customs  Service 

52532 

PROPOSED  RULES 

52532 

Merchandise  entry: 
Consolidated  shipments;  designation  of  brokers 

52578 

Defense  Department 

See  also  Army  Department 

RULES 

Contractors  receiving  negotiated  contract  awards 
($10  million  or  more) 
PROPOSED  RULES 

Federal  Acquisition  Regulabon  (FAR): 
Selling  costs 

NOTICES 
Meetings: 

Electron  Devices  Advisory  Group 

Military  Personnel  Testing  Advisory  Committee 

Education  Department 

NOTICES    '  ■■■>.: 

Grants;  availability,  etc.: 
Postsecondary  education  improvement  fund: 
comprehensive  program  ... 

Meetings: 
Women's  Educational  Programs  National 
Advisory  Council  .       ^^ 

Energy  Department 

NOTICES 

Atomic  energy  agreements;  subsequent 
arrangements: 

Energy  Department 
Environmental  statements;  availability,  etc.: 

Lakeview  Uranium  Mill  Tailings  Site,  OR 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  eta: 

Lakeview  Uranium  Mill  Tailings  Site.  Lakeview. 

OR 

Environmental  Protection  Agency      :  <  - 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Florida 

Rhode  Island;  correction 

PROPOSED  RULES 
Water  quality  standards: 
Kentucky 

NOTICES 

Air  quality;  prevention  of  significant  deterioration 

(PSD): 

Permit  determinations,  etc.;  Region  DC 
Air  quality  criteria: 

Ozone  and  other  photochemical  oxidants 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas;  correction 
Airworthiness  directives: 

Bell 

Sikorsky 
Restricted  areas;  correction 
PROPOSED  RULES 

Terminal  control  areas;  correction 
NOTICES 
Airport  noise  compatibility  program: 

]ackson  Hole  Airport,  WY 
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52534 


.  Federal  Communications  Commission 

RULES 

Frequency  allocations  and  radio  treaty  Blatters: 
52462        Fixed  ^nd  mobile  services  and  radio  astronomy 
services;  footnotes  removed 
Television  broadcasting: 
52462         Cable  television  systems;  technical  and 
operational  requirements  review        ,     . 
PROPOSED  RULES  .... 

Radio  services;  special: 
52543         Satellite  communications:  direct  broadcast 

satellite  service:  technical  standards;  comment 
period  extended 

Federai  Deposit  Insurance  Corporation 

NOTICES 
52557     Banking  system;  disclosure  by  FDIC  of  statutory 
enforcement  actions;  policy  statement:  effective 
date  deferred 

Federai  Grain  inspection  Service      . . ,. ; 

PROPOSED  RULES  .  ^       .^ 

52469     Standards  for  inspection  and  certification  of 
certain  agricultural  commodities  and  products 

Federal  Highway  Administration      . 

PROPOSED  nULES  .>       . 

Engineering  ajidtrafnc. operations:    ,,.    : 

Uniform  Traffic  Control  Devices  Manual: 

extension  of  time 

.Federal  Home  Loan  Bank  Board 

PROPOSED  RULES  ...; 

Federal  savings  and  loan  system: 
Corporate  governance;  reorganization 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  eta   ... 

Federal  Mediation  and  Conciliation  Service  '  • 

NOTICES 

Grants:  availability,  etc.:  ;  '  •      '*         •-  i '  - 

Labor-management  cooperation- program 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.:  '     ■• 

Atchison,  Topeka  &  Santa  Fe  Railway  Co.      •" 
Canadian  Paciric,  Ltd. 

Chicago  &  North  Western  Transportation  Co. 
Natchez  Trace  Railroad  (NTR)  et  al. 
Seaboard  System  Railroad 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act  (2  documents) 

Federal  Trade  Commission  .  . 

NOTICES 

Premerger  notification  waiting  periods:  early 
terminations 

Fish  and  Witdlife  Service 

NOTICES 

Endangered  and  threatened  species  permit 

applications 
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52557 


52558 


52579 
52579 
52580 
52580 
52581 


52583 


52560 


52565 
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52602 

52562 
52561 
52562 
52564 

52562 

52727 


52441 


52443 


52567 
52568 

52567 


52569 


S2565 
52565 


Food  and  Drug  Admlnistnrtlon 

PROPOSED  RULES  .  ..  {  1  i  j  .^  : :   •     . 

Biological  products: 

Blood  and  bl6od  derivatives;  efficacy  review 

implementation  ^, 

NOTICES  •    •■  ■       .;•-?>•-  .5!  •.  J-.i,  i.  t  '      -5-    .:j 

Food  additive  petitions: 

Kureha  Chemicallndustty  Co.,  Ltd.:  iwithdrawal 
Human  drugs: 

Regulatory  revieiv  p6ri6<l  determinatfon;  Fortaz; 

correction  !      • 

Regulatory  review  period  determination: 

Hexabrix  injection:  correction 

Regulatory  review  period  detfermination: 

Sukosyn  solution 
Meetings:  ■^.  "    ' 

Advisory  committees,  panels,  etc. 

General  Services  Administration         ' 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Selling  costs  .  .  . 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  arid  Drug  Administration. 

Housing  and  UrtMin  Development  Departmefit 

RULES  ■  ;    •  ■  ,  ■.,-Ur.'\ 

Fair  housing: 

Nondiscriminatioj^  qqd  equal  opportunity  in 

housing 

:••.  ,■•.■  'I,  ■■'.■''  ^i  :i  :.■■.;.!! '■ 
Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  National  Park  Service. 
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Internal  Revenue  Servic* 

RULES 

Income  taxes: 
Fringe  benefits;  listed  property;  reporting  and 
recordkeeping  requirements;  temporary; 
correction 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co. 

Chicago  &  North  Western  Transportation  Co. 

Illinois  Central  Gulf  Railroad  Co. 
.......fe,-..    . 

Justice  Department  ^ 

See  Antitrust  Division;  National  Institute  of  Justice. 

Latwr  Department 

See  also  Mine  Safety  and  Health  Administration; 
Occupational  Safety  and  Health  Administration. 

NOTICES 

Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Kemmerer  Resource  Area,  WY 
Public  lands;  National  Wildtifie  Federation  v. 
Burford;  court  order  publication 
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Occupational  Safety  and  Health  Administratipn 

?        "    . 

See  Copyright  Office,  Library  of  Congress. 

' 

NOTICES 

Meetings:   ■     •       ■          •       • 

Management  and  Budget  Office  ' 

52570 

Occupational  Safety  and  Health  Federal 

NOTICES 

Advisory  Council 

52730 

Federal  information  management  (Circular  A-130) 
Mine  Safety  and  Healttt  Adminiatration   , 

NOTICES 

Safety  standard  petitions: 

;  ,  '•  ' 

Padfie  Northwest  Electric  Poarer  and 
Conaervation  Planning  CouncM 

NOTICES 

Power  plan  amendments: 

S2S70 

Union  Oil  Co.  of  Califomi« 
National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

52575 

Columbia  River  Basin  fish  and  wildlife  program 
Personnel  Management  Office 

NOTICES 
Excepted  service: 

• 

Federal  Acquisition  Regulaiion  (FAR); 

;  '   ■',■..■ 

•  52727 

Sellihg  costs     ;  ,  .       / 
National  Bureau  of  Standards 

52573 

Schedules  A,  B,  and  C;  positions  placed  or 
•  •  revoked;  update                          ,...,.. 

NOTICFli 

'.  '■     .-v.-  •  '■ 

Information  processing  standards.  Federal: 

•    ;    .''^ .. 

Postal  Service             r....    :.•....  ••.  .;..  :•:.%.   • 

52546 

Minimal  BASIC  and  FORTRAN 

PROPOSED  RULES                       <  « 

Domestic  Mail  Manual: 

National  Commission  on  Employment  Policy 

NOTICES 

52534 

Plant-Load  Operations      . 

52570 

Business  careers;  hearing               ' 

securities  ana  cxcnange  vommnsion 

miLFft 

■•  '  ■  . 

National  Foundation  on  Arts  and  Humanities 

nUWK9 

Securities: 

,  , 

NOTICES 

52440 

Broker-dealers;  registration;  applicability  to 

1 

52571 

Agency  information  collection  activities  under 
0MB  review 

,    •  ■  ■ 

banks;  request  for  exemptions 
SmaN  Business  Administration 

National  Highway  Traffic  Safety  Administration 

f 

RULES 

■     -1      r                  •  -• 

PROPOSED  RULES 

Organization,  functions,  and  authority  delegations: 

Motor  vehicle  safety  standards: 

5g436 

Program  activities  in  field  offices;  certificate  of 

>  ■ 

52544 

Lamps,  reflective  devices,  and  associated 

-  '.  .  --     ;  -,  ■  • 

competency  approval 

■-■•-. 

equipment;  removable  transparent  headlamp 

tt^ 

Procurement  assistance;  certiflcate  of  competency 

«  ;,-  r  1.  ii    . 

covers;  petition  denied 

program;  approval  authority 

:•■•;  ■•: 

..   •  t    "  .i-    'i  ■ 

NOTICES 

NOTICES 

-i  *    t  *. 

1    *     '    ■■ 

Motor  Vehide  safety  standards:  exemption 

-  ;    ■                 ■■.               .  ■- 

'Applications,  etc.:  ' 

petitions,  etc.: 

52577 

Magna  Pacific  Investments    -. 

52581 

Alfa  Romeo,  Inc. 

52577 

Disaster  loan  areas: 
Arkansas 

National  InsUtute  of  Justice 

52577 

Florida 

NOTICES 

52577 

Florida;  correction 

52569 

Adult  property  offenders,  ethnographic  study; 
report  availability 

52577 

New  York 

National  Oceanic  and  Atmospheric 

* 

State  Department 

NOTICFS 

»    I 

Administration 

Meetings: 

NOTICES 
PprmitS' 

52578 

International  Radio  Consultative  Committee 

52549 

Marine  mammals 
National  Park  Service 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

NOTICES 

Historic  Places  National  Register,  pending 

52549 

Turkey    .            ,             '. 

nominations: 

52566 

Alabama  et  al.        -■       ■           •    ' 

Transportation  Department 

52566 

Florida 

■  ■■.''•.. 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Highway  Administration; 

••.■•    ■ 

National  Transportation  Safety  Board 

NOTICES 

; 

Federal  Railroad  Administration;  National 
Highway  Traffic  Safety  Administration. 

52584 

Meetings;  Sunshine  Act 

RULES 

Organization,  functions,  and  authority  delegations: 

Nuclear  Regulatory  Commission 

NOTICES 

52467 

Assistant  Secretary  for  Policy  and  International 
Affairs;  aviation  consumer  protection  regulations. 

52572 

Meetings 
Reactor  Safeguards  Advisory  Committee  (3 

52439 

etc. 

Director,  Office  of  Community  and  Consumer 

- 

documents) 

- 

Affairs;  aviation  economic  functions 
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Ncmccs 

Aviation  proceedings: 
52S78         Standard  foreign  fare  level;  index  adjustment 
factors 


■r 


(Treasury  Department 
See  Customs  Service:  Internal  Revenue  Service. 

Veterans  Administration 

NOTICES 
525A2     Agency  information  collection  activities  under 
OMB  review 


Separate  Parts  in  This  Issue 
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Partii 
52602     Department  of  Health  and  Human  Services,  Food 
and  Drug  Administration 


III 
52727     Department  of  Defense 

General  Services  Administration 

National  Aeronautics  and  Space  Administration 

PartiV 
52730     O^ice  of  Management  and  Budget 

Party 
52755     The  President 
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Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in"  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Fedmal  Ragitlar 

Vol.  Sa  No.  247 

Tuesday,  December  24,  IflBS 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
ger>eral  applicabtlity  and  legal  effect  most 
of  wf>ich  are  keyed  to  and  codrfied  in 
ttie  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  SupennterKient  of  Documents. 
Prices  of  r>ew  books  are  listed  in  tt>e 
first  FEDERAL  REGISTER  issue  of  e«ch 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1032 

MHk  in  the  Southern  IHInoic  Marketing 
Area;  Order  Suspending  Certain 
Provislona  of  the  Order 

aobncy:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rules. 

summary:  This  action  suspends  certain 
provisions  of  the  Southern  Illinois  order 
concerning  the  shipping  standards  for 
regulating  supply  plants  under  the  order. 
The  suspension  lowers  the  proportion  of 
milk  receipts  (from  50  to  40  percent)  that 
must  be  shipped  from  supply  plants  to 
bottling  plants  during  December  1985. 
The  suspension  was  requested  by  Mid- 
America  Dairymen,  Inc.,  a  cooperative 
association  that  represents  a  substantial 
number  of  the  producers  who  supply  the 
market.  The  action  is  necessary  because 
higher  production  and  seasonally 
decreasing  sales  of  fluid  milk  products 
during  the  December  holiday  season 
reduce  the  need  for  bottling  plants  to 
rely  on  supply  plant  milk  for  fluid  milk 
needs.  Absent  a  suspension,  costly  and 
inefficient  shipments  of  milk  would  be 
made  solely  for  the  purpose  of  assuring 
that  dairy  farmers,  who  regularly  supply 
the  fluid  milk  needs  of  the  market, 
would  continue  to  have  their  milk  priced 
under  the  order. 
EFFECrn^  date:  December  24, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  Prior 
docimient  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
November  26, 1985;  published  December 
2, 1985  (50  FR  49395). 


The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  action 
lessens  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  tends 
to  insure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  of  the  order  regulating  the 
handling  of  milk  in  the  Southern  Illinois 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  2, 1985  (50  FR  49395) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  given  an 
opportunity  to  file  written  data,  views, 
and  argimients  thereon.  No  comments 
opposing  the  proposed  action  were 
received. 

After  consideration  of  all  relevant 
material  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  month  of  December  1985  the 
follovying  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

In  9  1032.7(b),  the  words  "which  have 
at  least  50  percent  Class  I  use  (not 
including  filled  milk]  of  the  total  of  such 
supply  plant  milk  and  producer  milk 
receipts"  and  the  words  "through 
February". 

Statement  of  CoBslderatioD 

This  action  suspends  certain 
provisions  concerning  the  shipping 
standards  for  regulating  supply  plants 
under  the  Southern  Illinois  order.  The 
suspension  lowers  the  proportion  of 
milk  receipts  (from  50  to  40  percent)  that 
supply  plants  must  ship  to  pool 
distributing  plants  to  attain  pool  plant 
status  during  December  1985. 

The  suspension  was  requested  by 
Mid-America  Dairymen,  Inc.,  a 
cooperative  association  that  represents 
a  substantial  number  of  producers  who 
supply  the  market.  Mid-Am  contends 
that  the  action  is  necessary  to  recognize 
the  lesser  need  for  supply  plant 
shipments  to  meet  the  fluid  milk 


requirements  of  distributing  plants 
during  December  1985. 

The  suspension  is  necessary  because 
of  production  increases  by  producers 
over  year-earlier  levels.  The  higher  level 
of  production  has  reduced  the  degree  to 
which  distributing  plants  need  to  rely  on 
supply  plant  shipments  for  milk 
requirements.  As  sales  of  fluid  milk 
products  decline  during  the  December 
hohday  season,  the  need  for  milk  from 
supply  plants  will  be  further  reduced.  In 
the  absence  of  a  suspension  action  to 
recognize  the  declining  need  for  supply 
plant  milk  during  December,  costly  and 
inefficient  shipments  of  milk  from 
supply  supply  plants  would  be  made 
solely  for  the  purpose  of  assuring  that 
the  milk  of  dairy  farmers  who  have 
regularly  supplied  the  fluid  needs  of  the 
market  would  continue  to  be  priced 
under  the  order. 

Interested  parties  were  given  an 
opportunity  to  submit  written  data, 
views,  or  arguments  concerning  this 
action.  No  comments  in  opposition  to 
the  suspension  were  received. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  the  orderly  marketing  of  milk 
in  the  marketing  area  in  that  without  the 
suspension  costly  and  inefficient 
shipments  of  milk  would  be  made  solely 
for  the  purpose  of  assuring  that  dairy 
farmers  would  continue  to  have  their 
milk  priced  under  the  order, 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views,  or  arguments  concerning  this 
suspension.  No  opposing  views  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1«S2 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1032  continues  to  read  as  follows: 

Authority:  (Sees.  1-ia  48  SUL  31.  as 

amended:  7  U.S.a  601-«74). 


liBEilitii 
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//  is  therefore  ordered.  That  the 
following  language  in  S  1032.7  of  the 
order  is  hereby  suspended  for  the  month 
of  December  1985. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS  MARKETING  AREA 

91032.7    (Aimndad) 

In  7  CFR  Part  1032  in  $  1032.7(b).  the 
words  "which  have  at  least  50  percent 
Class  I  use  (not  including  filled  milk)  of 
die  total  of  such  supply  plant  milk  and 
producer  milk  receipts"  and  the  words 
"through  February". 

^ective  date:  December  24, 1985. 

Signed  at  Washington,  DC  on:  December 
18, 1985. 

Alan  T.  Tracy. 

Deputy  Assistant  Secretary.  Marketing  and 

Inspection  Services. 

[FR  Doc  8&-00332  Filed  12-23-85:  8:45  am| 

MtUNQCOOC  MKt-Oa-M 


SMALL  BUSINESS  AOMINISTRATK>N 

13  CFR  Part  101 

(R*vtsion  2— AfiMtt  41] 

Delegation  of  Authority  To  Conduct 
Program  Activities  in  Field  Offices; 
Csrtificate  of  Competency  Approval 
Authority 

AOCNCV:  Small  Business  Administration. 
ACnON:  Fmal  rule. 

summary:  Increases  the  Regional 
Administrators'  authority  to  approve 
applications  for  CertiHcates  of 
Competency  Avm  $2,000,000  to 
$5,000,000  and  allows  the  regional  office 
COG  specialists  approval  authority  on 
COC  cases  valued  less  than  $250,000. 
Increasing  the  monetary  approval 
authority  of  Regional  Administrators 
will  improve  and  speed  program 
delivery  by  placing  the  authority  in  the 
regional  office  which  has  direct 
responsibility  of  delivering  SBA 
assistance.  Delegating  COC  decision 
authority  on  cases  valued  less  than 
$250,000  to  Regional  OfTice  COC 
specialists  will  expedite  the  process 
procedure  on  small  dollar  value  cases 
and  improve  program  delivery  at  the 
regional  office  level.  Prior  to  Oie 
expiration  date  of  this  change,  SBA  will 
evaluate  if  benefits  accrued  to  the  SBA 
and  small  businesses  would  merit 
extension  of  this  rule. 
EFrecnvE  DATl:  December  24, 1985,  for 
the  period  of  one  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Whitmore.  Director,  Office  of 
Industrial  Assistance,  Small  Business 
Administration.  1441  L  Street.  NW., 


Washington.  DC  20416.  Telephone  No. 
(202)653-6582. 

SUPPLEMENTARY  INFORMATION:  Part  101 

consists  of  rules  relating  to  the  Agency's 
organization  and  procedures;  therefore, 
notice  of  proposed  rulemaking,  public 
participation  and  a  regulatory  flexibility 
review,  5  U.S.C  501  et  seq.,  are  not 
required  and  this  amendment  is  adopted 
without  resort  to  those  procedures.  This 
amendment  does  not  contain 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  44  U.S.C. 
Chapter  35  and  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291. 

For  the  reasons  set  forth  in  the 
preamble  Part  101, 13  CFR  101.3-2  is 
amended,  following  the  index  terms,  as 
set  forth  below: 

list  of  Subjects  in  13  CFR  Part  101 

Authority  delegations  (Government 
agencies).  Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

PART  101— (AMENDED) 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Autlwrity:  Sees.  4  and  5,  Pub.  L  85-536,  72 
Stat.  384  and  385  (15  U.S.C.  633  and  634.  as 
amended):  sec.  308.  Pub.  L  85-699.  72  Stat. 
694  (15  U.S.C  687,  as  amended):  sec.  5(b)(ll). 
Pub.  I^  93-386  (Aug.  23, 1974):  and  5  U.S.C. 
552,  unless  otherwise  noted. 

2.  In  §  101.3-2  Part  VI,  Section  A  is 
revised  to  read  as  follows: 

§101.3-2    Oelegatons  of  Authority  to 
conduct  program  activities  in  field  offices. 

•         •        •         •         • 

Part  VI — Procurement  Assistance  Program 
(PA) 

Section  A — Certification  of  Competency 
Approval  A  uthority 

1.  To  approve  applications  for  a  Certificate 
of  Competency  (COC)  received  from  small 
business  concerns  located  within  the  region's 
geographic  jurisdiction,  subject  to  the 
following  monetary  limitations; 

a.  Regional  Administrator $5,000,000 

b.  Deputy  Regional  Administra- 
tor — _ 2.000.000 

c.  Assistant  Re^onal  Adminis- 
trator/PA 2.000.000 

d.  COC  Specialist 250,000 


2.  To  deny  an  application  for  a  Certiflcate 
of  Competency  (COC)  received  from  small 
business  concerns  located  within  the  region's 
geographic  jurisdiction,  subject  to  the 
following  monetary  limitations: 

a.  Regional  Administrator... Unlimited 

b.  Deputy  Regional  Administra- 
tor   Unlimited 


c.  Assistant  Regional  Adminis- 
trator/PA - Unlimited 

d.  COC  Specialist $250,000 


Dated:  December  11, 1985. 
James  C  Sanders, 

Administrator. 

[FR  Doc.  85-30358  F'iled  12-23-85:  8:45  am]    . 

MLUNQ  CO0E.a02»4t-M 

13  CFR  Part  125 
(Revision  1,  Amendment  5] 

Certificate  of  Competency  Program: 
Certif  icata  of  Competency  Approval 
AuttKNity        ^ 

AOENCV:  Small  Business  Administration 
(SBA). 

action:  Final  rule. 

SUMMARY:  This  change  transfers  the 
monetary  limit  on  the  Regional  Office's 
delegated  COC  authority  from  13  CFR 
Part  125.5  to  the  more  appropriate 
section  of  the  regulation,  13  CFR  Part 
101.3.  This  is  an  administrative  change 
and  will  not  effect  the  COC  process.  An 
increase  in  the  Regional  Administrators 
delegated  authority  from  the  current 
$2,000,000  level  to  $5,000,000  is  being 
processed  simultaneously  by  amending 
Section  13  CFR  101.3. 

EFFECTIVE  OATE:  December  24, 1985,  for 
the  period  of  one  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Whitmore.  Director.  Office  of 
Industrial  Assistance.  Small  Business 
Administration  1441  L  Street.  NW., 
Washington,  DC  20416.  Telephone  No. 
(202)  653-6582. 

SUPPi^MENTARV  INFORMATION: 

Inasmuch  as  the  amendment  set  forth 
below  affects  internal  procedures  only, 
notice  of  proposed  rulemaking,  public 
participation  and  a  Regulatory 
Flexibility  Review  pursuant  to  5  U.S.C. 
601  et  seq.,  are  not  required  and  this 
amendment  is  adopted  without  resort  to 
those  procedures.  This  amendment  does 
not  contain  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 
44  U.S.C.  Chapter  35  and  is  not  a  major 
rule  for  purposes  of  Executive  Order 
12291,  since  it  relates  solely  to  Agency 
organization. 

The  following  topic  index  may  be 
useful  in  determining  interest  in  this 
regulation: 

List  of  Subjects  in  13  CFR  Part  125 

Government  procurement.  Small 
business.  Technical  assistaiice. 


iWlHiP'PilRF:"  ■: 
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1.  The  authority  citation  for  13  CFR 
Part  125  continues  to  read  as  follows: 

Autiiority:  Sees.  8  and  15  of  the  Small 
Business  Act,  72  Stat.  384,  as  amended  (15 
U.S.C.  631). 

2.  For  the  reasons  set  forth  in  the 
preamble  13  CFR  Part  125,  S  12S.5(f)  is 
revised  as  follows: 

§  125.5    Certificate  of  competency 
program. 


(f)  If  the  Regional  Office's  decision  is 
negative,  the  COC  is  denied  and  both 
the  firm  and  procuring  agency  are 
notified.  If  the  Regional  Office's  decision 
is  afHrmative  and  the  dollar  value  of  the 
procurement  is  within  the  region's 
delegated  authority,  the  Regional  Office 
issues  a  Certificate.  Contracting  officers 
will  be  informed  in  advance  of  issuing. 
For  procurements  in  excess  of  the 
region's  delegated  authority,  if  the 
Regional  Office  recommends  issuance  of 
the  Certificate,  the  Associate 
Administrator  for  Procurement 
Assistance,  SBA  Central  Office,  causes 
a  review  to  be  made  and  either  issues  or 
denies  the  Certificate.  If  the  Associate 
Administrator's  decision  is  negative,  the 
firm  and  procuring  activity  are  so 
informed;  if  affirmative,  a  letter, 
certifying  the  responsibility  of  the  firm 
as  to  the  elements  of  responsibility 
referred  (the  COC)  is  sent  to  the 
procuring  activity  and  the  applicant 
informed  of  such  issuance  by  the 
regional  office. 
***** 

Dated:  December  11. 1985. 
James  C.  Sanders,  ... 

Administrator. 

[FR  Doc.  85-30357  Filed  12-23-85:  8:45  am) 

WUJMO  COOE  ■02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  8S-ASW-16,  Amdt  3«-5186] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (iSHTI),  Model 
47B,  4783,  47D,  47D1,  47E,  47G,  47H-1, 
and  47G-3;  Hawkeye  Rotor  and  Wing, 
U.S.  Army  Model  0H-13E;  and  Texas 
Helicopter  Corporation,  U.S.  Army 
Model  0H-13E  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 


Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron,  Inc., 
Model  47B,  47B3.  47D.  4701,  47E.  47G, 
47H-1,  and  47G-3;  Hawkeye  Rotor  and 
Wing,  U.S.  Army  Model  OH-13E;  and 
Texas  Helicopter  Corporation,  U.S. 
Army  Model  OH-13E  helicopters  by 
individual  priority  letters.  The  AD 
requires  removal  of  all  Texas  Helicopter 
Corporation  tail  rotor  blade  yokes.  The 
AD  is  needed  to  prevent  rotorcraft  from 
flying  with  improperly  heat  treated  tail 
rotor  blade  yokes  which  could  fail 
prematurely  resulting  in  probable  loss  of 
the  helicopter. 

EFFECTIVE  DATE:  January  8, 1986.  as  tc 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  85-15-04, 
issued  July  23, 1985,  which  contained 
this  amendment. 

Compliance:  Required  within  the  next 
10  hours'  time  in  service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  B.  Roach,  Helicopter  Certification 
Branch,  ASW-170,  Aircraft  Certification 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  Texas  76101,  telephone 
number  (817)  877-2593. 
SUPPLEMENTARY  INFORMATION:  On  July 
23, 1985,  priority  letter  AD  85-15-04  was 
issued  and  made  effective  as  to  all 
knovirn  U.S.  owners  and  operators  of 
certain  BHTI  Model  47B.  47B3,  47D. 
47D1,  47E,  47G,  47H-1  and  47G-3: 
Hawkeye  Rotor  and  Wing,  U.S.  Army 
Model  OH-13E:  and  Texas  Helicopter 
Corporation,  U.S.  Army  Model  OH-13E 
helicopters.  The  AD  requires  removal  of 
all  Texas  Helicopter  Corporation  tail 
rotor  blade  yokes  Part  Number  (P/N) 
74-641-057-9. 

This  AD  was  prompted  by  the  failure 
of  a  tail  rotor  blade  yoke  which  resulted 
in  loss  of  control  and  subsequent  loss  of 
the  helicopter.  During  the  postcrash 
investigation,  it  was  discovered  that 
spindle  threads  of  the  failed  yoke  had 
been  nitrided  which  is  not  in  accordance 
with  the  engineering  drawing.  This 
condition  could  cause  premature  failure 
of  the  yoke.  A  total  of  90  tail  rotor  blade 
yokes  (P/N  74-641-057-9)  were 
manufactured  by  Texas  Helicopter 
Corporation.  Two  other  yokes  randomly 
selected  from  the  lot  of  90  were 
examined  and  determined  to  have 
nitrided  spindle  threads.  Thus,  it  was 
determined  that  AD  action  was 
necessary  to  prevent  possible  failure  of 


the  tail  rotor  blade  yoke.  Failure  of  the 
tail  rotor  blade  yoke  would  probably 
result  in  loss  of  control  of  the  heUcoptef. 

Since  it  was  found  that  immediate 
correction  was  required,  notice  and 
public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  priority  letter  issued  July  23. 
1985,  to  all  known  U.S.  owners  and 
operators  of  certain  BHTI  Model  478. 
47B3.  47D.  4701,  47E.  47G,  47H-1.  and 
47G-3;  Hawkeye  Rotor  and  Wing,  U.S. 
Army  Model  OH-13E;  and  Texas 
Helicopter  Corporation.  U.S.  Army 
Model  OH-13E  helicopters.  These 
conditions  still  exist  and  the  AO  is 
hereby  published  in  the  Federal  Registar 
as  an  amendment  to  §  39.13  of  the 
Federal  Aviation  Regulations  to  make  it 
effective  as  to  all  persons. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regidation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  tinder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.88. 

2.  By  adding  the  following  new  AD: 


BEST  COPY  AVAILABLE 
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B«il  IMicoptar  Tvxtnta  Iixu.  IUitvk«ye  Rotor 
and  wing.  Texas  HeUcopter  Corporation: 

Applied  to  Model  47B.  47B3.  47D.  47Dl, 
47B.  47G,  47H-1.  47G-3.  U.S.  Army  Model 
OH-13E  helicopters  certiried  in  any 
category  and  other  helicopters  equipped 
With  lailrotor  blade  yoke  P/N  74-641- 
057-9. 
Compliancie  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  the  failure  of  the  tail  rotor  blade 

yoke,  accomplish  the  following: 

(a)  Within  the  next  10  hours'  time  in  service 
after  the  effective  date  of  this  AD.  remove 
from  service  Texas  Helicopter  Corporation 
tail  roloi'  blade  yoke  P/N  74-641-057-9. 

(b)  Any  equivalent  method  of  compliance 
with  this  AD  which  provides  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager.  Helicopter  Certification 
Branch,  Federal  Aviation  Administration, 
4400  Blue  Mound  Road.  Fort  Worth.  Texas 
76108. 

(c)  In  accordance  with  FAK  H  21.197  and 
21.199,  flight  is  permitted  to  a  base  where  the 
replacement  required  by  this  AD  may  be 
accomplished. 

This  amendment  becomes  effective  January 
8, 1986.  as  to  all  persons  except  those  to 
whom  it  was  made  immediately  effective  by 
priority  letter  AD  85-15-04.  issued  July  23. 
1965.  which  contained  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  December 
iai965. 

CJLIktoluglii.|t, 

Director.  Southwest  R^ion. 

[FR  Doc  85-30306  Filed  12-23-65:  8:45  amj 
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14CFRPart39 

(Dodict  Na  85-ASW-30,  AmdL  3»-5172) 

AirworthinMS  Directives;  Sikorsky 
Aircraft  Model  8-44E  Helicopters 

AQCNCY:  Federal  Aviation 
Administration  (FAA).  f)OT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  (1)  Repetitive  visual  inspections 
of  the  main  rotor  torque  tube  inner 
bracket  assembly  for  cracks  and 
corrosion:  (2)  replacement  if  cracked: 
and  (3)  replacement  or  rework,  as 
necessary,  if  corroded  on  Sikorsky 
Aircraft  Model  S-64E  helicopters.  The 
AD  is  needed  to  prevent  fatigue  cracking 
in  the  main  rotor  head  torque  tube  inner 
bracket  which  could  lead  to  failure  and 
possible  loss  of  control  of  the  helicopter. 
EFFECTIVE  DATE:  December  30, 1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regtilations  is  approved  by  the  Director 


(A  the  Federal  Renter  as  ot  Decemtier 

30,1965. 

ADORCSSESr The  applicable  service 
information  may  be  obtained  from 
Sikorsky  Aircraft  Division,  United 
Technologies  Corporation.  North  Main 
Street,  Stratford,  Connecticut  06601. 

A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket,  OfHce  of 
the  Regional  Counsel.  FAA,  Southwest 
Region,  4400  Blue  Mound  Road,  Fort 
Worth,  Texas  76106.     ' 

FOR  FURTHER  INFORMATION  CONTACT 

Cheryl  McCabe.  Boston  Aircraft 
Certification  Office.  ANE-152,  New 
England  Region.  FAA,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  telephone  (617) 
273-7112. 

SUPPI^MENTARY  INFORMATION:  The  U.S. 
Army  reported  an  occurrence  where  a 
main  rotor  head  torque  tube  inner 
bracket  assembly  experienced  a  fatigue 
crack  in  a  military  helicopter  which  uses 
an  assembly  similar  to  that  used  on  the 
civilian  version  Model  S-64E  helicopter. 
The  FAA  has  determined  that  a  fatigue 
crack  in  the  main  rotor  head  torque  tube 
inner  bracket  could  lead  to  failure  and 
possible  loss,  of  control  of  the  helicopter. 
Since  this  condition  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  Sr^    . 
64E  type  design,  an  AD  is  being  issued 
which  requires:  (1)  Repetitive  visual 
inspections  of  the  main  rotor  torque  tube 
inner  bracket  assembly  for  cracks  and 
corrosion:  (2)  replacement  if  cracked; 
and  (3)  replacement  or  rework,  as 
necessary,  if  corroded  on  Sikorsky 
Aircraft  Model  S-64E  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has' determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 


not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identiHed  under  the  caption  "FOR 

FURTHER  INFOfWATION  CONTACT." 

...  ......j. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  and  Incorporation  by    ■■''■■' 
reference.  .. .; .  •. 


.  »«. ..  ": 


Adoption  of  the  Amendment' 

PART  39— [AIIENDEDJ 

Accordingly,  pursuant  to- the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89.  '> 

2.  By  adding  the  following  new  AD: 

Sikorsky  Aircraft:  Applies  to  Model  S-64E 
beli(x>pters,  certificated  in  any  category. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  operation  with  a  cracked  main 
rotor  head  torque  tube  inner  bracket, 
accomplish  the  following:  .'•.'* 

(a)  Prior  to  the  first  flight  of  each  day.  after 
the  effective  date  of  this  AD,  visually  inspect 
with  a  10-power  or  higher  magnifying  glass 
the  main  rotor  head  torque  tube  inner  bracket 
assembly.  Part  Number  S1510-21332-0,  for 
cracks  and/or  corrosion  in  accordance  with 
Section  2.  Paragraph  A,  of  Sikorsky  Alert 
Service  Bulletin  (ASB)  No.  64B10-4A,  dated 
July  17, 1985,  or  an  FAA-approved  equivalent. 

(b)  If  the  torque  tube  inner  bracket  ; 
assembly  is  cracked,  replace  with  a 
serviceable  torque  tube  inner  bracket 
assembly  prior  to  further  flight  in  accordance 
with  Section  2.  Paragraph  A.  of  Sikorsky  ASB, 
No.  64B10-4A.  dated  July  17, 1985,  or  an  FAA-. 
approved  equivalent. 

(c)  If  the  torque  tube  inner  bracket 
assembly'is  corroded,  determine  the  extent 
and  limits  of  the  corrosion  prior  to  further 
flight  in  accordance  with  Section  2, 
Paragraph  B.  of  .Skorsky  ASB  No.  64B10-4A, 
dated  July  17. 1985.  or  an  P'AA-approved    . 
equivalent.  If  the  extent  or  limits  of  the 
corrosion-are  exceeded,  replace  with  a      -v. 
serviceable  torque  tube  inner  bracket 
assembly  prior  to  further  flight  in  accordance 
with  Section  2,  Paragraph  B.  of  Sikorsky  ASB 
No.  64B10-4A,  dated  July  17, 1985.  or  an  FAA-' 
approved  equivalent.  Otherwise,  rework  the 
torque  tube  inner  bracket  assembly  prior  to 
further  flight  in  accordance  with  Section  2, 
Paragraph  A,  of  Sikorsky  ASB  No.  64B10-#A, 
dated  July  17, 1985,  or  an  FAA-approved     ■: 
equivalent. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  S5  21.197  and  21.199  to 
a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  request,  an  alternative  means  of 


-i^ 


I 
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compliance  with  the  requirements  of  this  AD 
which  provide  an  equivalent  levefl  of  safety 
'    may  be  used  when  approved  by  the  Mai>ager, 

Boston  Aircraft  Certification  OfTtce,  12  New 
'    England  Executive  Park,  Burlington, 
Massachusetts  01803.  telephone  (617)  273- 
7112. 

Sikorsky  ASB  No.  e4B10-tA.  dated  fuly  17. 
1985,  identified  and  described  in  this 
directive  is  incorporated  herein  and  made  a 
'  ;   part  hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  this  directive  who  have 
not  already  received  this  document  from  the 
manufacturer  may  obtain  copies  upon  request 
'   to  Sikorsky  Aircraft  Division,  United 
.  Technologies  Corporation,  Nor^Xlaln  Street, 
J    Stratford.  Connecticut  06601.  The»e         .  •;  = 
i-   documents  may  also  be  examihed  A 'Ihe 
"     OfHce  of  the  Regional  Counsel.  FAA, 

.  Southwest  Region.  4400  Blue  Mound  Road. 
'     Fi>rt  Worth,  Texas  76106. 
•,         This  amendment  becomes  effective 
■      December  30, 1985. 

Issued  in  Fort  Worth.  Texas,  on  November 
19.1985. 

F.E.  WhitField.  ,1 

Acting  Director,  Southwest  Region. 
|FR  Doc.  85-30307  Filled  12-23-85;  8:45,amJ 
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14  CFR  Part  71 

(Airspace  Docket  No.  8S-AWA-2) 

Estalilishment  of  Airport  Radar 
Service  Areas 


•.*.-. 


••VJ.-.;.!! 


;■*  tw-f 


Correction      ■    '  "  "••■'"••'•  '' 

In  PR  Doc.  65-26125,  bflginnmg  on 
page  50254,  in  the  issue  of  Monday. 
December  9, 1985,  make  the  following 
corrections: 

1.  On  page  50254,  second  column,  in 
the  sixth  line  under  "ARSA  Program 
Comments",  "the"  should  read  "that"; 

2  On  page  50256,  second  column,  in 
the  fifth  line  from  the  bottom,  "FCC" 
should  read  "FAA"; 

3.  On  page  50258,  third  column,  in  the 
fourth  line  of  the  fourth  full  paragraph, 
"ASA"  should  read  "ARSA"; 

4.  On  page  50261,  second  column, 
under  "Lubbock  Internationa)  Airport, 
TX  |New)",  the  sixth  and  seventh  Hnes 
should  read  "upward  from  4.500  feel 
MSL  to  7,300  feet  MSL  within  a  10-mile 
radius  of  the"; 

5.  On  page  50262,  under  "Will  Rogers 
World  Airport,  Oklahoma  City.  OK 
[New]",  in  the  seventh  line,  "36°25'57 "N" 
should  read  "36°26'57"N";  and 

6.  On  page  50262,  in  the  same 
paragraph,  in  the  fourth  line  from  the 
bottom,  remove  the  "0"  preceeding 
"lat.". 

BtLLING  COOE:  190S-01-M 


14  CFR  Part  73 

(Alrepaee  Docket  No.  ANM-26) 

EstabHahment  of  Raatrfcted  Area  R- 
6714E,  Yakima,  WA 

Correction 

In  the  issue  of  Wednesday,  December 
11, 1985,  on  page  50611  in  the  Hrst 
column,  a  correction  to  FR  Doc.85-27305 
appeared.  The  last  line  should  read: 
"46*33'00'  N.". 

MUJNa  COOC  iMs-«t^i        .     .  :  . 


14  CFR  Part  38S^     '  '  ^ 
Office  of  ttta  Secretary 


:-?'^'^•^^;.^ 


iOST  Docket  Na  4274^  Amandment. 
MS-  1J  +        , 


Assignment  of  Certain  Aviation  • 
Economic  Functiona 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  This  amendment  reflects  the 
redelegation  of  certain  authorities 
related  to  consumer  protection  currently 
being  carried  out  by  to  the  Director, 
Office  of  Community  and  Consumer 
Affairs  under  14  CFR  385.30  to  the      , 
Assistant  Secretary  for  Policy  and 
International  Affairs.  The  amendment  .  ^ 
also  ehminates  {  385.30(b),  relating  to  ■..: 
approval  or  disapproval  of  air  carrier 
statements  explaining  denied  boarding 
compensation,  and  §  365.30(d), 
concerning  applications  for  relief  under 
§  250.11  of  this  chapter,  since  the  Civil 
Aeronautics  Board  eliminated  these 
underlying  regulations  prior  to  its 
sunset.  The  authority  contained  in 
§  385.30(c),  relating  to  waivers  and  relief 
from  baggage  liability  regulations,  and 
S  385.30(e),  relating  to  smoking 
regulation  waivers,  are  delegated  to  the 
Assistant  Secretary  for  Policy  and 
International  Affairs  in  a  separate 
delegation  document  amending'49  CFR 
1.56,  which  is  contained  in  this  edition  of 
the  Federal  Register. 

date:  The  effective  date  of  this  , 

amendment  is  December  24, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  L.  Bentson,  Office  of  the  General 
Counsel,  U.S.  Department  of 
Transportation,  Washington,  DC  (202) 
472-5577. 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  to  departmental 
management,  procedures,  and  practice, 
notice  and  comment  on  it  are 


unnecessary  and  it  may  be  made 
effective  fewer  than  thirty  days  after 
publicatidn  in  the  Federal  Register. 

Qn  December  31, 1984.  the 
Department  of  Transportation  reissued 
the  former  Civil  Aeronautics  Board  rules 
(14  CFR  Part  385)  dealing  with  the 
delegation  of  numerous  items  of 
discretionary  authority  needed  to  carry 
out  Titles  IV  and  X  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
related  statutes  (49  FR  50984,  December 
31, 1984.)  Editorial  corrections  and  a 
new  subpart  to  Part  385  were  issued 
later.  (50  FR  71d9,  February  21, 1965.) 
Concurrently  with  the  reissuance  of  Part 
385,  the  Department  issued  amendments 
to  49  CFR  Part  1  to  delegate  transferring 
CAB  functions  to  Secretarial  officers 
within  DOT  (49  FR  50994,  December  31. 
1984). 

The  Secretary  has  now  determined 
that  the  authority  to  isstie  aviation 
consumer  protection  regulations,  and 
waivers  from  those  regulations  (49  CFR 
1.61(d)(4)  and  14  CFR  385.30).  should  be 
carried  out  by  the  Assistant  Secretary 
for  Policy  and  International  Affairs.  This 
amendment,  together  with  an 
amendment  to  49  CFR  Part  1,  which  is 
published  in  this  edition  of  the  Federal 
Riegister,  accomplish  that  redelegation 
and  deletes  two  obsolete  provisions 
from  14  CFR  385.30. 

.  list  of  Subjects  in  14  CFR  Pan  385 

Organization  and  functions 
(government  agencies). 

PART  385-(AIIENOEDl 

Accordingly.  14  CFR  Part  385  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Autliority:  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1301  et  seq.);  Airline 
Deregulation  Act  of  1978  (Pub.  L  85-504. 
October  24. 1978):  Civil  Aeronautics  Board 
Sunset  Act  of  1964  (Pub.  L.  96-443,  October  4. 
1984):  and  49  U.S.C.  Subtitle  I. 

2.  Section  385.30  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows,  and  removing  paragraphs  (c) 
through  (f). 

§385.30    AuttwrttyoftheOireclor.Offlee 
of  Community  and  Conaumer  Affairs. 


(b)  Recommend  to  the  Deputy  General 
Counsel  the  compromise  of  civil 
penalties  in  the  resolution  of  informal 
consumer  complaints. 


r 
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Issued  in  Washington.  DC  on  December  14. 
1985. 

Elixabeih  HanJbrd  Dole.  .>  ■;  : 

Secretary  of  Transportation. 
IFR  Doc.  85-30388  Tiled  12-23-85:  8:45  am] 
MLLMQ  COM  OIO-O-H 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

leCFRftrtlOOO 

Commtoaion  Organization  and 
Functiona 

agency:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 

summary:  The  Commission  is  publishing 
revisions  to  its  statement  of  organization 
and  functions  to  reflect  organizational 
changes  made  since  the  changes 
published  December  31. 1984.  49  FR 
50633.  These  include  the  creation  of  an 
Office  of  Media  Relations  and  an  Office 
of  Infonnatioo  aiul  Public  Affairs,  to 
assume  functions  fonnerly  performed  by 
the  Office  of  Outreach  Coordination  and 
the  Office  of  Information  and  Public 
Affairs. 
DATE  December  24. 1985. 


List  of  Subjects  in  16  CFR  Part  lOM 

Organization  and  Functions 
(Government  Agencies). 


*    I.  ■! 


:  Consumer  Product  Safety 
Commission.  Office  of  the  Secretary. 
Washington.  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207,  (301)  492-6980. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  revising  its  statement  of 
organization  and  functions,  16  CFR  Part 
1000,  to  include  organizational  changes 
since  the  part  was  last  revised  on 
December  31. 1984. 49  FR  50633.  The 
organizational  changes  are  sunnnarized 
below: 

1.  An  Office  of  Media  Relations  was 
created  and  assumed  responsibility  for 
the  Commission's  relations  with 
national  print  and  broadcast  media. 

2.  An  Office  of  Information  and  Public 
A^airs  was  created  and  assumed 
responsibility  for  the  Commission's 
national  information  and  public  affairs 
program. 

Since  this  rule  relates  solely  to 
internal  agency  management,  pursuant 
to  5  U.5.C.  553(b],  notice  and  other 
public  proced'ures  are  not  required  and 
it  is  effective  immediately  upon 
publication  in  the  Federal  Register. 
Further,  this  action  is  not  a  rule  as 
defined  in  the  Regulatory  Flexibility  Act. 
5  U.S.C  601-612.  and.  thus,  is  exempt 
from  the  provisions  of  that  Act. 


PART  1000-(  AMENDED) 

Accordingly,  Part  1000  of  Chapter  II  of 
Title  16  of  the  Code  of  Federal 
Regulations  is  amended  as  shown. 

1.  The  authority  citation  for  Part  1000 
continues  to  read  as  follows: 

.   Authority:  5 use.  5S2(a]. 

2.  Section  1000.12  is  revised  to  read  as 
follows: 

§  1000.12    Organization  structur*. 

The  Consumer  Product  Safety 
Commission  is  composed  of  the 
principal  units  listed  in  this  section. 

(a)  The  following  units  report  directly 
to  the  Chairman  of  the  Commission: 

(1)  Office  of  the  General  Counsefc 
[z]  Office  of  Congressional  Relations; 

(3)  Office  of  Administrative  Law 
Judge; 

(4)  Office  of  Media  Relations: 

(5)  Office  of  the  Secretary; 

(6)  Office  of  internal  Audit: 

(7)  Office  of  Equal  Employment 
Opportunity  and  Minority  Enterprise; 

(8)  Office  of  the  Executive  Director. 

(b)  The  following  units  report  directly 
to  the  Executive  Director  of  the    - 
Commission:  * 

(1)  Office  of  Program  Management; 

(2)  Office  of  Buctget,  Program 
Planning,  and  Evaluation; 

(3)  Office  of  Information  and  Public 
Affairs; 

(4)  Directorate  for  Epidemiology; 

(5)  Directorate  for  Economic  Analysis; 

(6)  Directorate  for  Engineering 
Sciences; 

(7)  Directorate  for  Health  Sciences; 

(8)  Directorate  for  Compliance  and 
Administrative  Litigation; 

(9)  Directorate  for  Administration: 

(10)  Directorate  for  Field  Operations. 

3.  Section  1000.17  is  revised  to  read  as 
follows: 

§1000.17    Onica  of  Mtodta  Relationa. 

The  Office  of  Media  Relations  is 
responsible  for  implementing  the 
Commission's  media  relations  program 
nationwide.  The  Office  serves  as  the 
Commission's  spokesperson  to  the 
national  print  and  broadcast  media, 
develops  and  disseminates  the 
Commission's  press  releases,  and 
organizes  Commission  press 
conferences. 

4.  Section  1000.21  is  revised  to  read  as 
follows:  '■.  ■■       '      ■ 

§  100021    Offlcaof  Itw  Exacotiva  Olractor. 

The  Executive  Director,  under  the 
broad  direction  of  the  Chairman  and  in 
accordance  with  Commission  poUcy, 


acts  as  the  chief  operating  manager  of 
the  agency,  supporting  the  development 
of  the  agency's  budget  and  operating 
plan  before  and  after  Commission 
approval  and  managing  the  execution  of 
those  plans.  The  Executive  Director  has 
direct  line  authority  over  seven 
operating  directorates  and  three  offices: 
Epidemiology,  Economic  Analysis, 
Engineering  Sciences,  Health  Sciences, 
Compliance  and  Administrative       ■       i 
Litigation.  Administration,  and  Field       « 
Operations;  the  OfQce  of  Program 
Management;  the  Office  of  Budget. 
Program  Planning,  and  Evaluation;  and 
the  Office  of  Information  and  Public 
Affairs. 

5.  Section  1000.24  is  revised  to  read  as 
follows: 

§1000.24    OfficaoflnfonnationandPubflc 
Affairs. 

The  Office  of  Information  and  Public 
Affairs  is  responsible  for  the 
development,  implementation,  and  - 

evaluation  of  a  comprehensive  national ' 
information  and  public  affairs  program 
designed  to  promote  product  safiety.  This 
includes  responsibility  for  developing 
and  maintaining  relations  with  a  wide 
range  of  national  groups  such  as 
consumer  organizations;  business 
groups;  trade  associations;  state  and 
local  government  entities;  labor 
organizations;  medical,  legal,  scientific 
and  other  professional  associations;  and 
other  Federal  health,  safety  and 
consumer  agencies.  The  Office  also 
manages  the  Commission's  Hotline, 
described  in  §  1000.3. 

Dated:  December  la  1985. 
SadyeEDunn,  '        "  ""  '"' 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  85-30300  Filed  12-23-85;  8:45  am] 

BILUNQ  CODE  <335-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240  '.[''"    J 

(Releaae  No.  34-22724;  FMe  No.  S7-1000]     ' 

Securitiea;  Brolcer-Oealara; 
Registration;  Applicability  to  Banks; 
Requests  for  Examptiona 

agency:  Securities  and  Exchange  i 

Commission. 

ACTION:  Availability  of  temporary    -     • 

exemptions  from  Rule  3b-9. 


UMI 


summary:  The  Securities  and  Exchange 
Commission  is  continuing  to  review 
requests  from  banks  for  temporary 
exemptions  from  Rule  Sb-O  (17  CFR 
240.3b-9)  under  the  Securities  Exchange 
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Act  of  1934  ("Exchange  Act").  Although 
many  banks  have  already  taken  the 
steps  necessary  to  comply  with  the 
provisions  of  Rule  3b-fl  by  its  effective 
date,  January  1, 1986,  many  others  which 
are  acting  in  good  faith  may  not  be  able 
to  take  all  steps  necessary  to  comply 
with  the  Rule  by  that  date.  Banks  that 
are  making  deUgent;  good  faith  efforts  to 
satisfy  the  requirements  of  the  Rule  will 
be  granted  requests  for  temporary 
exemptions. 

DATES:  Requests  for  exemption  from 
§  240.3b-9  will  be  considered  until  .. 
January  1, 1986. 

FOR  niRTHER  INFORMATION  CONTACT: 
Mary  Charaberlin,  Esq.,  Chief  Counsel 
(202)  272-2848,  Edward  L.  Pittman,  Esq.. 
Attorney  (202)  272-2848.  Requests  for 
temporary  exemptions  from  Rule  3b-0 
should  be  addressed  to  Mary 
Chamberlin,  Esq.,  Office  of  Chief 
Counsel,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC. 
20549, 

SUPPLEMENTARY  MPORMATION:  On  July 
1, 1985,  the  Commission  adopted  Rule 
3b-«  (17  CFR  240.3b-9)  under  the    . 
Exchange  Act.  *  The  Rule  generally 
requires  that  a  bank  conduct  certain 
securities  activities  through  a  broker- 
dealer  registered  under  the  Exchange 
Act.  These  activities  are  (1)  public , 
sohcitation  of  brokerage  business  for 
tracisaction-related  compensation,  (2j 
receipt  of  transaction-related 
compensation  for  providing  brokerage 
services  for  trust,  managing  agency  or 
other  accounts  to  which  the  bank 
provides  advice,  or  (3)  dealing  in  or 
underwriting  securities.  The  Rule 
contains  exceptions  for  banks  that . 
conduct  only  limited  securities 
activities.  The  effective  date  of  Rule  3b- 
9  is  January  1, 1986. 

A  challenge  to  the  Commission's  legal 
authority  to  adopt  Rule  3b-9  was 
brought  in  the  United  States  District 
Court  for  the  District  of  Columbia.  The 
District  Court  has  determined  that  Rule 
3b-9  is  a  valid  exercise  of  the 
Commission's  rulemaking  powers  and 
the  court  refused  to  enjoin  the  rule.* 
Thus,  absent  an  exemption  from  the 
Rule,  banks  that  are  not  in  compliance 
with  the  Rule  by  January  1, 1986  will  be 
in  violation  of  the  federal  securities 
laws. 

In  adopting  Rule  3b-9,  the 
Commission  recognized  that  many 


banks  would  be  required  to  take 
additional  steps  to  comply  with  the 
Rule.  Accordingly,  it  delayed  the 
effective  date  of  the  Rule  for 
approximately  six  months.  In  addition, 
the  Commission's  Division  of  Market 
Regulation  subsequently  announced  that 
it  would  grant,  on  a  case-by-case  basis, 
written  requests  for  temporary 
exemptions  from  the  Rule  by  banks  that 
could  demonstrate  good  faith  and 
diligent  efforts  to  comply  with  the  Rule.' 
Recently,  it  was  brought  to  the 
Commission's  attention  by  William 
Seidman,  Chairman  of  the  Federal 
Deposit  Insurance  Corporation,  and 
others,  that  many  banks  may  not  fully 
understand  the  grounds  on  which  the 
Commission's  staff  is  willing  to  provide 
exempitive  relief.  TherefcH^,  the 
Commission  is  issuing  this  release  to  set 
forth  its  willingness  to  grant  temporary 
exemptions  from  Rule  3b-9  in  order  to 
allow  banks  to  complete  efforts  to 
comply. 

At  the  time  the  Commission  adopted 
Rule  3b-9,  it  delegated  authority  to  the 
Division  of  Market  Regulation  to  grant 
exemptions  where  appropriate.  Acting 
pursuant  to  delegated  authority,  die 
Division  of  Market  Regulation  has 
liberally  granted  requests  for  temporary 
exemptions  from  Rule  3b-9  to  banks 
which  have  demonstrated  a  diligent  and 
good  faith  effort  to  comply  with  the 
Rule.*  The  exemptions  have  been  for 
periods  of  up  to  ^ve  months. 

Although  the  Division  will  consider  ^11 
relevant  factors  in  determining  whether 
to^ant  an  exemption,  among  the 
common  elements  in  each  request  for  an 
exemption  the  Division  has  granted  are 
the  existence  of  one  or  more  of  the 
following:  a  broker-dealer  registration 
application  on  file  with  the  Commission, 
a  membership  application  on  file  with 
the  National  Association  of  Securities 
Dealers,  Inc.,  or  personnel  in  the  process 
of  preparing  for  and  taking  the 
registered  principal' or  registered 
representative  examinations.  Additional 
factors  that  the  Division  will  consider  in 
granting  temporary  exemptions  include 
an  application  for  approval  to  create  a 
subsidiary  to  engage  in  brokerage 
activities  on  file  with  the  appropriate 


'  Securities  Exchange  Act  Release  No.  2220S  (July 
1. 1985).  50  FR  28385  (July  12, 1965). 

'An  appeal  hai  been  taken  from  the  district 
court's  decision.  American  Bankers  Association  v. 
Securities  and  Exchange  Commission,  No.  85-2482 
;D.D.C  Oct.  aa  1965),  appeal  docketed.  No.  85-6055 
iD.C  Cif.  Oct.  31, 1885). 


'Letter  dated  August  2&  1984  ttom  Richard 
Wessel,  Esq.,  Associate  Director.  Division  of  Market 
Regulation,  to  James  D.  McLaughlin.  Es(|m 
Government  Relations  Counsel,  American  Bankers 
Association. 

'See,  e.g.,  letters  to  David  R.  Sanders.  Esq. 
(Suburban  Bancorp)  (October  25. 1985):  Richard  J. 
McCuUen,  (National  Bank  of  Detroit)  (November  27, 
1985);  Ralph  F.  MacDonald,  til  (Central  Bank  of  the 
South)  (December  9, 1985):  William  N.  Stellin. 
(Union  Bank  and  Trust  Company)  (December  13, 
1965).  Copies  of  exemplive  requests  and  the 
Division's  responses  are  available  in  the 
Commission's  public  files. 


banking  regulator,  the  existence  of  a 
pending  request  for  permanent 
exemptions  under  Rule  3b-0,  and  a 
representation  that  a  broker-dealer 
application  will  l>e  submitted  to  the 
Commission  by  a  specific  date  before 
January  1, 1986.  The  Division  will  also 
consider  granting  temporary  exemptions 
to  banks  that  are  involved  in  mergers 
that  will  ultimately  result  in  the  merging 
of  brokerage  operations  into  a  single 
registered  broker-dealer  subsidiary  or 
that  are  in  the  process  of  receiving 
internal  corporate  board  approvals 
necessary  for  the  creation  of  a  new 
subsidiary  or  affiliate.* 

It  is  the  Division's  intenticm  to 
continue  to  consider  requests  for 
temporary  exemptions  from  Rule  3b-9 
up  to  the  effective  date  of  the  Rule. 
Moreover,  in  the  event  that  the  Division 
is  unable  to  respond  to  all  requests 
received  prior  to  the  January  1, 1986 
effective  date,  the  staff  will  in  all 
appropriate  cases  provide  interim  no- 
action  relief  pending  issuance  of  the 
exemption  letter.  Requests  for 
temporary  exemptions  from  Rule  3b-0 
should  conta'm  a  brief  narrative  of  the 
efforts  taken  by  the  bank  which 
demonstrate  a  diligent  and  good  faith 
effort  to  comply  with  Rule  3b-0. 

By  the  Commission. 

Dated- Deceroberia.  ises. 
lohn  Wbeslar.  ■..'-" 

Secretary.  '  '     ' 

[FR  Doc  30337  Filed  12-23-«5;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AM) 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity  ; 

24  CFR  Part  107 

[Dock^  No.  R-SS-1237;  FR-20201 

Nondiscrimination  and  Equal 
Opportunity  In  Housing  Under 
Executive  Order  11063  -; 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  24  CFR  Part 
107,  "Nondiscrimination  and  Equal 


■where  banks  themselves  seek  to  register  with 
the  Commission  as  broker-dealers,  rather  than 
forming  a  subsidiary,  the  Commission  indicated  in 
the  release  adopting  Rule  3b-9  that  it  would 
anticipate  using  its  exemptive  authority  under  the 
financial  responsibility  rules  if  any  conflicts 
between  bank  and  securities  regulation  result. 


liWllHlii:'-'>3«-.t;i.i«iMi»Hi  .i'.i-»-  '•- 
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Opportunity  Under  Execative  Order 
11063",  to  provide  for  the  administrative 
data  collection  necessary  to  implement 
Executive  Order  11063  which  was 
revised  by  Executive  Order  122S9  to 
prohibit  discrimination  on  the  basis  of 
sex  and  to  clarify  that  the  terms 
"religion"  and  "creed"  are  synonymous. 
This  amendment  is  a  conforming  change 
inadvertently  omitted  from  the  final 
version  of  the  implementing  regulation 
published  on  August  2. 1985. 
EFFECnvc  date:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 
of  the  effective  date  is  published  in  the 
Federal  Register. 

FOR  FURTMER  INFORMATION  CONTACT: 
Katrina  Ross,  Director,  Fair  Housing 
Enforcement  ENvision,  Room  5208, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington,  DC  20410.  telephone  (202) 
755-5673.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  MFORMATKNH: 
Executive  Order  11063,  "Equal 
Opportunity  in  Housing"  (November  20, 
1962,  27  FR 11527),  directs  Federal 
departments  and  agencies  to  take  all 
action  necessary  and  appropriate  to 
prevent  discrimination  because  of  race, 
color,  creed,  or  national  origin  in  (1)  the 
sale,  leasing,  rental  or  other  disposition 
of  residential  property  and  related 
facilities  which  are  owned  or  operated 
by  the  Federal  Government  or  provided 
with  Federal  assistance;  and  (2)  the 
lending  practices  with  respect  to 
residential  property  and  related 
facilities  of  lending  institutions,  insofar 
as  such  practices  relate  to  loans  insured 
or  guaranteed  by  the  Federal 
Government.  Executive  Order  12259, 
"Leadership  and  Coordination  of  Fair 
Housing  in  Federal  Programs"  (January 
6, 1981,  46  FR  1253),  revised  Executive 
Order  11063  by  adding  a  prohibition 
against  discrimination  based  on  sex, 
and  by  clarifying  the  reach  of  Executive 
Order  11063  with  respect  to  "creed"  by 
adding  the  word  "religion". 

On  August  2, 1985,  HUD  published  a 
Hnal  rule  (50  FR  31359)  which 
implemented  Executive  Order  12259  by 
amending  24  CFR  Part  107. 
"Nondiscrimination  and  Equal 
Opportunity  in  Housing  Under 
Executive  Order  11063".  to  add  the 
prohibition  against  discrimination  based 
on  sex  and  to  clarify  the  reach  of  E.O. 
11063  with  respect  to  "creed"  by  adding 
the  word  "religion".  The  final  version  of 
the  August  2, 1985  final  rule 
inadvertently  omitted  a  conforming 
change  within  Part  107.  This  fmal  rule 
makes  that  change  by  revising 


99  107.30(a)  and  107.30(b)  to  add  sex 
and  religion  to  the  categories  of  data 
which  should  be  maintained  in  order  to 
carry  out  the  mandate  of  Executive 
Order  12259. 

The  Department  has  concluded  that, 
because  this  rule  making  is  merely 
making  a  conforming  change  and  is 
limited  to  the  coverage  of  HUD's 
Executive  Order  11063  implementation 
procedures  in  accordance  with  the 
policies  reflected  in  Executive  Order 
12259,  public  comment  on  the  rule  is 
unnecessary.  Accordingly,  these 
amendments  to  Part  107  are  being 
adopted  as  final  rulemaking. 

This  rule  does  not  constitute  a  "major 
rule"  as  the  term  is  defined  in  section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17, 1961.  Analysis  of  the  rule  indicates 
that  it  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more^ 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C  4332.  The  Finding  of  No 
SigniGcant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Cleric  Room  10276.  451  Seventh 
Street.  SW..  Washington  DC  20410. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  cule  will  not  have  a 
significant  economic  ^pact  on  a 
substantial  number  of  small  entities 
because  the  rule  makes  no  substantive 
change  in  existing  procedures 
associated  with  the  Executive  Order  on 
Nondiscrimination  and  Equal 
Opportunity,  but  merely  conforms  its 
coverage  to  the  revisions  contained  in 
Executive  Order  12259. 

This  rule  was  listed  as  item  number 
943  in  the  Departments  Semi-annual 
Agenda  of  Regulations  published  on 
October  29, 1985  (50  FR  44166,  44206) 
under  Executive  Order  12291  and  the 
Regulatory  FlexibiUty  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  titles 
are:  14.400.  Equal  Opportunity  in 
Housing;  and  14.401.  Fair  Housing 
Assistance  Program. 


List  of  Sobjects  in  24  CFR  Part  107 

Administrative  practice  and 
procedure.  Fair  housing,  Loan 
programs — housing  and  communis 
development 

Accordingly,  24  CFR  Part  107  is 
amended  as  foQows: 

PART  107— NONDtSCRIMtNATION 
AND  EQUAL  OPPORTUNITY  IN 
HOUSING  UNDER  EXECUTIVE  ORDER 
11063 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Authority:  Sec.  7(cf)  of  the  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C.  3535(d):  Executive  Order  11063.  Equal 
Opportunity  in  Housing,  issued  November  20, 
1962  (27  FR  11527);  Executive  Order  12259, 
Leadership  and  Coordination  of  Fair  Housing 
in  Federal  Programs.  January  6, 1981  (46  FR 
1253). 

2.  Paragraphs  (a)  and  (b)  of  9  107.30 
are  revised  to  read  as  follows: 

§  107,30    RscoRMcasping  rsquirsments. 

(a)  All  persons  receiving  assistance 
through  any  program  or  activity  of  the 
Department  involving  the  provision  of 
housing  and  related  activities  subject  to 
Executive  Order  11063  shall  maintain 
racial,  religious,  national  origin  and  sex 
data  required  by  the  Department  in 
connection  with  its  pirograms  and 
activities. 

(b)  All  lenders  participating  in 
Departmental  mortgage  insurance 
programs,  home  improvement  loan 
programs,  GNMA  mortgage  purchase 
programs,  or  special  mortgage 
assistance  programs,  shall  maintain 
data  regarding  the  race,  religion, 
national  origin  and  sex  of  each 
applicant  and  joint  applicant  for 
assistance  with  regard  to  residential 
property  and  related  facilities.  Racial 
data  shall  be  noted  in  the  following 
categories:  American  Indian/ Alaskan 
Native,  Asian/Pacific  Islander,  Black. 
White.  Hispanic.  If  an  applicant  or  joint 
applicant  refuses  to  voltmtarily  provide  " 
the  information  or  any  part  of  it,  that 
fact  shall  be  noted  and  the  information 
shall- be  obtained,  to  the  extent  possible, 
through  observation.  Applications  shall 
be  retained  for  a  period  of  at  least 
twenty-five  (25)  months  following  the 
date  the  record  was  made. 


Dated:  December  17, 1985. 

Antonio  Monroig, 

Assistant  Secretary  for  Fair  Housing  ana  ■ 
Equal  Opportunity. 

[FR  Doc.  8^-30378  Filed  12-23-85;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servtca 

26  CFR  Parte  1  and  602 

[T.D.8061] 

Fringe  Beneflto;  Usted  Property; 
Reporting  and  Recordkeeping 
Requirements;  Temporary;  Correction 

AOENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  temporary  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  Federal  Register 
publication  on  Wednesday,  November  6, 
1985,  beginning  at  SO  PR  46006  of  the 
temporary  regulations  which  were  the 
subject  of  Treasury  Decision  8061.  T.D. 
8061  relates  to  revised  recordkeeping 
requirements  with  respect  to  listed 
property  and  taxation  of  fringe  beneflts. 
EFFECTIVE  DATE:  The  temporary 
regulations  relating  to  the  substantiation 
requirements  of  section  274(d)  |§5  1.274- 
5T  and  1.274-6T)  that  are  the  subject  of 
this  correction  are  effective  for  taxable 
years  beginning  after  December  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Yue  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  (Attention:  CC:LR:T). 
Telephone  202-566-3935  (not  a  toll-free 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  6, 1985,  the  Federal 
Register  published  temporary 
regulations  (50  FR  46006)  under  section 
274  of  the  Internal  Revenue  Code  of  1954 
(Code),  relating  to  the  substantiation 
requirements  with  respect  to  certain 
"listed  property."  Section  179  of  the  Tax 
Reform  Act  of  1984  (the  1984  Act) 
amended  Code  section  274  to  provide 
that  no  deduction  or  credit  shall  be 
allowed  with  respect  to  "listed 
property"  (as  defined  in  Code  section 
280F(d)(4)),  unless  the  taxpayer 
substantiated  any  deduction  or  credit 
with  "adequate  contemporaneous 
records."  Temporary  regulations  were 
published  in  the  Federal  Register  on 
October  24, 1984,  and  February  20, 1985 
(49  FR  42701  and  50  FR  7038),  providing 
guidance  for  taxpayers  affected  by  the 
requirement  to  maintain  adequate 
contemporaneous  records  for  taxable 
years  beginning  after  December  31, 1984. 
Section  1  of  the  Repeal  of 
Contemporaneous  Recordkeeping 
Requirements  Act  (the  1985  Act) 
amended  Code  section  274  to  provide 
that  any  deduction  or  credit  with  respect 


to  listed  property  must  be  substantiated 
by  adequate  records  or  sufficient 
corroborative  evidence  and  repealed 
any  regulations  issued  to  carry  out  the 
amendments  made  to  section  274  by  the 
1984  Act.  T.D.  8061,  in  part,  clarified  the 
types  of  records  that  are  generally 
necessary  to  substantiate  any  deduction 
or  credit  with  respect  to  listed  property. 

Under  the  Explanation  of  Provisions 
section  in  the  preamble  to  TJ3.  8061.  the 
discussion  concerning  the  substantiation 
requirements  for  reimbursement 
arrangements  and  mileage  allowances 
that  begins  at  the  top  of  the  2nd  column 
of  text  on  page  46009  advises  employers 
and  employees  to  consider  the  effect  of 
the  limitations  on  annual  depreciation 
deductions  imposed  by  section  280F  of 
the  Code  on  arrangements  by  which 
employers  reimburse  employees  at  the 
standard  mileage  rate  for  expenses 
incurred  by  employees  who  use  their 
own  automobiles  in  connection  with 
their  employers'  businesses.  This  notice 
removes  the  last  two  paragraphs  of  that 
discussion. 

If  an  employee  who  uses  his  own 
automobile  in  connection  with  his 
employer's  business  chooses  to  use  the 
standard  mileage  rate  to  compute  an 
allowable  deduction  for  transportation 
expenses  paid  or  incurred  on  behalf  of 
his  employer,  the  employee  is  deemed  to 
have  made  an  election  to  exclude  his 
automobile  from  the  Accelerated  Cost 
Recovery  System  imder  section  168(e)(2) 
of  the  Code.  (See  Rev.  Proc.  82-61, 1982- 
2  C.B.  849,  as  modified  by  Rev.  Proc.  83- 
74, 1983-2  C.B.  593,  Rev.  Proc.  84-72, 
1984-2  C.B.  735.  and  Rev.  Proc.  85-49. 
1985-40 1.R.B.  26.)  If  the  automobile  is 
not  recovery  property,  it  is  not  subject  to 
the  limitations  imposed  by  section  280F. 
In  determining  the  amount  of  a 
deduction  at  the  standard  mileage  rate, 
the  employee  need  not  establish  that  use 
of  the  automobile  was  for  the 
convenience  of  the  employer  and 
required  as  a  condition  of  employment 
If  the  employer  reimburses  the  employee 
for  transportation  expenses  at  the 
standard  mileage  rate,  the 
reimbursement  would,  therefore,  not 
exceed  the  employee's  deductible 
expenses  and  would  not  result  in 
income  to  the  employee. 

Need  for  Correction  • 

As  published.  Treasury  Decision  8061 
contained  an  error  in  the  preamble  to 
the  temporary  regulations  in  the 
discussion  of  reimbursement 
arrangements  and  mileage  allowances 
that  begins  at  the  top  of  the  2nd  column 
of  text  on  page  46009. 


Cotrectioo  of  Pul>Ucatioii 

Accordingly,  in  the  publication  of 
Treasury  Decision  8061.  which  was  the 
subject  of  FR  Doa  85-26358,  (November 
1, 1985).  under  the  reimbursement 
arrangements  and  mileage  allowances 
discussion  that  begins  on  page  46009, 
2nd  column,  the  3rd  and  4th  paragraphs 
are  removed. 
Peter  K.  Scott, 

Director.  Legislation  and  Regulations 
Division. 
(FR  Doc.  85-30325  Filed  12-23-85:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  tiM  Secretary 
32  CFR  Part  166 

Defensa  Contracting;  Reporting 
Procedures  on  Defense  Related 
Employment 

agency:  O^ice  of  the  Secretary  of 
Defense,  DoD. 

action:  Final  rule. 

SUMMARY:  This  rule  is  the  fiscal  year 
1985  update  of  the  section  listing  I3oD 
contractors  receiving  negotiated 
contract  awards  of  $10  million  or  more. 
The  regulation  is  published  to  comply 
with  the  provisions  of  Section  1.  Pub.  L 
97-295.  October  12, 1982;  10  U.S.C.  2397. 

effective  date:  September  30, 1985. 
FOR  further  information  CONTACT: 

Mr.  J.R.  Sungenis.  Director  for 
Information  Operations  and  Reports. 
Washington  Headquarters  Services, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 
Telephone  (202)  745-0334. 

SUPPt^MENTARY  INFOflMATION:  In  FR 

Doc.  70-15846  appearing  in  the  Federal 
Register  on  November  25, 1970  (35  FR 
18040),  the  Office  of  the  Secretary  of 
Defense  published  a  final  rule 
establishing  criteria,  prescribing 
procedures,  and  assigning 
responsibilities  for  monitoring 
contracting  within  the  Department  of 
Defense.  Subsequently,  paragraphs  (a) 
and  (d)  of  S  166.11,  which  constitute  the 
list  of  DoD  contractors  receiving 
negotiated  contract  awards  for  $10 
million  or  more,  were  updated  for  fiscal 
years  1971  (36  FR  18464);  1972  (37  FR 
18727);  1973  (38  FR  25990):  1974  (39  FR 
32985);  1975  (40  FR  44135);  1976  (41  FR 
20466);  1977  (43  FR  1617);  1978  (44  FR 
3049):  1979  (44  FR  75631);  1980  (45  FR 
83486);  1981  (46  FR  60821);  1982  (47  FR 
56847);  1983  (48  FR  55728);  and  1984  (50 
FR  77). 
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1.  The  authority  citation  for  32  CFR 
Part  166  continues  to  read  as  follows: 

Authority:  Sec  4ia  83  Stat.  210;  50  U.S.C 
143S. 

2.  Accordingly,  {  166.11  is  revised  to 
read  as  follows: 

f  168k  11    Department  of  Detanse 


award*  of  SIC  mWon  or  more. 

Fiscal  Year  1965: 

3  A  Industries,  Inc  ^ 

A  »  S  Tribal  Industries    \.     • 

AAICorp. 

ACS  Construction  Co.  of  Miss. 

ALM.Inc. 
'    A  M  General  Corp.    . '    , '  - " 

ARC  Corp. 

A  T  a  T  Information  Systems 

A  T  *  T  Technologies,  Inc. 

A  V  W  Electronic  Systems.  Inc 

Abbott  Products,  Inc 

Abex  Corp.  ' 

Accent  General,  Inc 

Accndyne  Corp. 

Action  Mfg.  Co.     ' 

Accurex  Corp. 

Addsco  Industries.  Inc 

Advance  Computer  Conununicabons 

Advanced  Marine  Enterprises 

Advanced  Technology,  Inc 

Aero  Corp.  .'  '   '.. 

Aerojet  General  Corp. 

Aerojet  Strategic  Propulsion  ' 

Aerojet  Tactical  Systems; 

Aerojet  Techsystems        .;. 

Aeroquip  Corp.  '  .\^    '  ";_    ' 

Aerospace  Corp..  The      '     '   '■ 

Aerospace  Technologies,  bic;    "- 

Alascom,  Inc 

All  Bann  Enterprises.  Inc.  >  ',■       <  • 

Allen  Corp.  of  America  "    • 

Alliance  Properties,  Inc 

Allied  Signal  Corp. 

Allis  Chalmers  Distribution  Svc 

Altama  Delta  Corp. 

Alvarado  Construction.  Inc. 

Amber  Refining,  Inc 

Amerada  Hess  Corp. 

American  Airlines,  Inc 

American  Automar,  Inc.  ' 

American  Cyanamid  Co.,  Inc 

American  Development  Corp. 

American  Electronic  Laboratories,  faic 

American  Express  Co. 

American  Management  Systems,  Inc 

American  President  Lines,  Ltd. 

American  Satellite  Co. 

American  Systems  Corp. 

American  Telephone  &  Telegraph  Co. 

American  Trans  Air,  Inc 

Amertex  Enterprises,  Ltd.  r  •: 

Ametek,  Inc. 

Amex  Systems,  Inc 

Amoco  Corp. 

AmpexCorp. 

Amron  Corp. 

AiTiStar  Technical  Products  Co. 

Analysis  &  Technology,  Inc 

Analytic  Sciences  Corp.,  The 

Analytic  Services,  Inc. 

Analytical  Systems  Engnr.  Corp. 

Analytics,  Inc. 

Anderson,  Arthur  &  Ca    - '  ' 

Arcwel  Corp 


Argosystems,  Inc 

Arinc  Research  Corp. 

Arkla,  Inc 

Arrow  Airways,  Inc. 

Aryana  Corp. 

Ashland  Oil,  Inc. 

Assurance  Technology  Corp. 

Astronautics  Corp.  of  America 

Atlantic  Dry  Dock  Corp. 

Atlantic  Marine.  Inc 

Atlantic  Research  Corp. 

Atlantic  Richfield  Co. 

Atlas  Processing  Co. 

Austin  Co.,  The 

Automated  Data  Management.  Inc. 

Automated  Machine  Products,  Inc 

Automated  Sciences  Group,  Inc 

Automation  Industries,  Inc 

Avco  Corp. 

Avondale  Shipyards,  Inc. 

Aydin  Corp. 

AyerNW,  Inc 

B  B  N  Communications  Corp. 

B  D  M  Corp. 

B  D  M  International,  Inc. 

B  E  1  Electronics.  Inc. 

B  P  North  America  Petroleum,  bic 

B  S I  Corp. 

Ball  Corp. 

Baltimore  Gas  &  Electric  Co. 

Barnes  A  Reinecke,  Inc.  (Del.) 

Bataco  Industries,  Inc 

Bates,  Ted  Worldwide.  Inc 

Bath  Iron  Works  Corp. 

Battelle  Memorial  Institute 

Bay  City  Marine,  Inc. 

Bay  Tankers,  Inc 

Beacon  Oil  Co. 

Beech  Aerospace  Services,  Inc. 

Beech  Aircraft  Corp. 

Bell  Aerospace  Textron 

Belt  Helicopter — Boeing.  JV 

Bell  Helicopter  Textron,  Inc 

Bell  Telephone  Labs,  Inc. 

Belleville  Shoe  Mfg.  Co. 

Bendix  Corp.,  The 

Bendix  Field  Engineering  Corp. 

Beretta  USA  Corp. 

Beta  Systems  Velco  Filter 

Betac  Corp.  ' ' 

Bethlehem  Steel  Corp- 

Blue  Cross  ft  Blue  Shield  of  RI 

Blue  Cross  of  Washington  A  Alaska,  Inc 

Bodenhamer  Building  Corp. 

Boeing  Aerospace  Co. 

Boeing  Co.,  The  , 

Boeing  Computer  Services 

Boeing  Technical  Operations 

Bolt  Beranek  ft  Newman,  Inc. 

Booz  Allen  ft  Hamilton,  Inc. 

Borg  Warner  Corp.    . 

Brunswick  Corp. 

Bulova  Systems  ft  Instruments  Corp. 

Bunker  Ramo  Corp. 

Bumside  Ott  Aviation  Training  Center 

Burroughs  Corp. 

Butler  Associates,  Inc. 

Butt  ft  Head,  Inc. 

C  3,  Inc. 

CAS,  Inc. 

C  Construction  Co..  Inc. 

C  D  1  Marine  Co. 

C  F  M  International,  Inc. 

C  F  S  Air  Cargo 

CACLlnc  ;      ■ 

CAQ,  Inc  Federal 


Caddell  Construction  Co.,  Inc 

Cadillac  Gage  Co. 

Calcasieu  Reflning  Co.,  Inc 

California  Microwave,  Inc. 

California  Pacific  Associates  '•* 

Calspan  Corp. 

Caltex  Oil  Products  Co. 

Caltex  Petroleum  Corp. 

Campbell  Soup  Co. 

Carbon  Hill  M%.  Co. 

Carnation  Co. 

Carnegie  Mellon  University 

Carolina  Power  ft  Light  Co. 

Case,  J I  Co. 

Caterpillar  Tractor  Co. 

Gates  Construction,  Inc. 

Central  Gulf  Lines,  Inc 

Century  Brass  Products.  Inc. 

Cerberonics,  Inc. 

Cessna  Aircraft  Co.,  Inc. 

Chamberlain  Mfg.  Corp. 

Chaparral  Industries,  Inc. 

Charles  Stark  Draper  Laboratories,  Inc. 

Chevron  USA,  Inc. 

Chromalloy  American  Corp. 

Chrysler  Corp. 

Cincinnati  Electronics  Corp..  - 

Cleveland  Pneumatic  Co. 

Coastal  Dry  Dock  ft  Repair  Corp.  . 

Coastal  Industries;  Inc 

Coastal  Refining  ft  Marketing 

Cobro  Corp.     s.  .     >  . 

Coca  Cola  Co.^ 

Qolt  Industries.  Inc.  ,   "      "i     . 

Columbia  Research  Corp. 

Comarco.  Inc. 

Command  Control  ft  Communications' 

Corp. 
Communication  Mfg.  Co. 
Comptek  Research,  Inc.         '  ^"^  ' 
Computer  Sciences  Corp. 
Computervision  Corp.  , :  / 

Comsat  General  Corp. 
Conner  Brothers  Construction  Co. 
Conoco,  Inc.  i 

Container  Research  Corp. 
Contel  Page  Systems,  Inc. 
Continental  Maritime  San  Diego 
Control  Data  Corp. 
C)omell  University 

Coronado  Technology,  Inc.  '..••< 

Crane  Co.  v 

Cray  Research,  Inc.  •  •  i 

Cubic  Corp. 

Cummins  Engine  Co.,  Inc.  .'     « .   . 

Curtiss  Wright  Corp. 
Dart  ft  Kraft,  Inc  ' 

Dart  Industries,  Inc. 
Dataproducts  New  England,  Inc. 
Dawson  Construction  Co.,  Inc. 
Day  ft  Zimmerman,  Inc. 
Day  ft  Zimmerman,  Inc.  ft  Basil,  FE  )V 
Dayron  Corp. 
Defense  Research,  Inc 
Del  Mfg.  Co.,  Inc 
Del  Monte  Corp. 
Delta  Industries,  Inc. 
Designers  ft  Planners.  Inc 
Developmental  Sciences,  Inc. 
Devils  Lake  Sioux  Mfg.  Corp. 
Dewey  Electronics  Corp. 
Diagnostic  Retrieval  Systems,  Inc. 
Diam9nd  Shamrock  Chemicals  Co. 
Digital  Equipment  Corp. 
Dresser  Industries,  Inc. 
Dual  Motors,  Ins. 
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Dun  &  Bradstreet  Corp.  ,.-;»i!--^  '■.•■  . 

Dynalectron  Corp.  ...:■  -.-.'I-h..  •• 

Dynamac  Corp.  .;    ;;  • -.  s..i:  i 

Dynamic  Industries  Corp.     .',,..,» ...•i«i;« 
Dynamic  Systeinv^c.  ;,•;,. 

Dynamics  Corp.  of  America      .'    .    .    .  • 
Dynamics  Research  Corp.  .;  , 

E  Systems.  Inc. 
E  G  &  G  Washington  Analytical  Services 

Center 
ESLInc. 

Eagle  Technology.  Inc.  .    ^     ^ 

Eastman  Kodak  Co. 
Eaton  Corp.  .   .■' 

Edcar  Industries,  Inc.  ' .     , 

Edo  Corp.  '  '        , 

Educational  Computer  Corp.  ^    °  1 

El  Paso  Electric  Co. 
Electro  Methods.  Inc. 
Electronic  Data  Systems  Corp. 
Electrospace  Systems,  |nc. 
Emco.  Inc. 

Emerson  Electric  Co. 
Engineered  Air  Systems.  Inc.    .     ".   " 
Engineering  Research,  Inc. 
Enginetics  Corp.  '  '.  ,  "  ' 

Environmental  Elements  Corp.    ' 
EnvironmentaH^esearch  Institute. 

Michigan  '.  ,     ' 

Essex  Corp. 

Evaluation  Research  Corp:  '' 

Evergreen  Intl.  Airlines  -y  . 

Ex-Cell-O  Corp.  -  u  • 

Exxon  Co.  U.S.A. 

Exxon  Corp.  ' 

F  M  C  Corp.  "  .     • 

FN  Mfg.,  Inc. 

Fairchild  Industries,  Inc.  ' 

Fairchild  Weston  Systems,  Inc. 

Falcon  Systems.  Inc. 

Fanners  Union  Centra!         ■■       '    ' 

Farrell  Lines.  Inc. 

Federal  Cartridge  Corp.  ' 

Federal  Data  Corp. 

Federal  Data  System  Corp.     ■    •     •  ' 

Federal  Electric  Corp.  -•  .»  ■'     - 

Figgie  International.  Inc.  .-.    ■■■ 

Flight  Systems,  Inc.  .^     "    ■ 

Florida  Power*  Light  Co  «>  •      ■ 

Flow  General.  Inc.  •  •   ■   ' !  •   • 

Flying  Tiger  Line.  Inc.,  The  • '  ' 

Ford  Aerospace  ft  Gommunications  •  ■ 

Four  Phase  Systems,  Inc. 

Freedom  Industries.  Inc.       •    .    -u.    . 

G  &  M  Oil  Co.,  Inc.  ■'■' - 

GKS,  Inc. 

GTE  Communications  Systems'Cbrpk 

GTE  Products  Corp..  Del. 

GTE  Service  Corp.  :  .     ,   . 

GTE  Sylvania.  Inc. 

Garrett  Corp.,  The 

Gary  Refining  Co.  ■  . '' 

Gates  Learject  Corp. 

Gayston  Corp. 

General  Defense  Corp. 

General  Dynamics  Corp. 

General  Dynamics  Land  Systems 

General  Electric  Co. 

General  Foods  Corp. 

General  Instrument  Corp ,  Del.     . ».  • 

General  Motors  Corp.  • 

General  Research  Corp.  ;.,.  ,  - 

General  Ship  Corp.  .■  ,    •     • 

General  Signal  Corp.  .*;>.-,'.• 

Gentex  Corp.  ^  ■■.:i:: 

Geodynamics  Corp.  •.  -■         •• 


Georgia  Technical  Research  Corp. 

Getty  Oil  Co. 

Giant  Industries.  Inc.  '^.  ...  -  :-. 

Gladieux  Reflnery,  Inc.- '      v  - 

Global  Auodates,  A  Joint  Venture 

Golden  Mfg.  Co..  Inc. 

Goodrich.  B  F  Co.,  The 

Goodyear  Aerospace  Corp. 

Goodyear  Tire  ft  Rubber  Co. 

Goolsby  Building  Corp. 

Gortons  of  Gloucester  •  ,    ■ 

Gould  Defense  Systems.  Inc. 

Gould.  Inc. 

Greenhut  Construction  Co..  inc. 

Grey  Advertising,  Inc. 

Grumman  Aerospace  Corp. 

Gulf  ft  Western  Industries.  Inc. 

Gulf  ReHning  ft  Marketing 

Gulf  Stream  America  Corp. 

Gulf  Tool  Corp. 

H  ft  H  Meat  Products.  Inc. 

H  L  J  Construction  ft  Mgt.  Group 

H  R  B  Singer.  Inc. 

H  R  Textron,  Inc. 

Halter  Marine.  Inc.  ♦    - . 

Hamilton  Technology,  Inc. 

Harley  Davidson  Motor  Co..  Inc. 

Harris  Corp. 

Harsco  Corp. 

Hawaiian  Electric  Co..  Inc. 

Hawaiian  Independent  Refinery 

Hawaiian  Telephone  Co. 

Hayes  International  Corp. 

Hazeltine  Corp. 

Heckethom  Mfg.  Co.  : 

Hansel  Phelps  Construction  Ca  ■ 

Hercules.  Inc. 

Hess  Oil  Virgin  Island  Corp. 

Hewlett  Packard  Co. 

Hollingsworth.  John  R.  Co. 

Holmes  &  Narver,  Inc. 

Holmes  &  Narver  Services  Co..  Inc. 

Holston  Defense  Corp. 

Honeycomb  Co.  of  America 

Honeywell.  Inc. 

Honeywell  Information  Systems  >'  - 

Horizons  Technology,  Inc.  ■•  - 

Howell  Corp. 

Howmet  Turbine  Component*  Corp. 

Hudson  Institute,  Inc. 

Hughes  Aircraft  Co. 

Hughes  Communication  Services 

Hunt  Oil  Co. 

Hycor,  Inc.  ^  >  • 

Hydraulics  International,  Inc. 

Hyster  Co. 

I  C  I  Americas,  Inc. 

I I  T  Research  Institute 

I T  T  Avionics  ft  Westinghouse  JV 

I  T  T  Corp. 

Inco,  Inc. 

Industrial  Acoustics  Co. 

Informatics  General  Corp. 

Information  Spectrum,  Ina 

Ingersoll  Rand  Co. 

Institute  for  Defense  Analyses 

Integrated  Systems  Analysts         . 

Intercontinental  Mfg.  Co.,  Inc. 

Interlisearch 

Intermetrics,  Inc. 

Intermountain  Construction  Co. 

Intermouth  International  OH,  Inc. 

International  Business  Machines 

International  Terminal  Operating  Co, 

interstate  Electronics  Corp. 

Ir\'in  Industries,  Inc. 


Israel  Aircraft  Industries        ■.!;•»'• 

ItekCorp.  .'.'.! 

Jacksonville  Shipyards,  Ina 

Jaycor  '       , . 

Jersey  Central  Power  ft  Light  Co. 

John  Hopkins  University  .  .>:      "   '• 

Jones  Group.  Inc..  The  .  i . : !  , . 

Jowett.  Inc. 

JR  Son,  Inc.  .  ''''■     ' 

Jungclaus  Campbell  Co..  Ina 

K  D  I  Precision  Products,  Ina 

Kaiser  Aerospace  ft  Electronics  Ca 

Kaiser,  Henry  J.,  Co. 

Kaman  Aerospace  Corp.  ■.  ;. . 

Kaman  Sciences  Corp. 

Kansas  Power  ft  Light  Co..  Ina 

Keco  Industries.  Ina 

Kemenash.  D.  ft  Associates,  Ina 

Kenco  Refining  Inc. 

Kem  Oil  and  Refining  Co. 

Key  Airlines,  Ina  ' ,  .• 

Kidde,  Inc. 

Kisco  Co.,  Inc. 

Koch  Fuels,  Inc.  '  ■  ' 

Kollmorgen  Corp. 

Kvass  Construction  Co.,  Ina 

LSI  Avionic  Systems  Corp. 

LTV  Aerospace  ft  Defense  Ca 

LTV  Corporatioa  The 

Laguna  Industries,  Ina 

Laketon  Refining  Corp.  '"• '"  '- 

Landoll  Corp. 

Lanson  Industries,  Ina  ;  •    ~        ~ 

Lear  Siegler,  Inc. 

Lewis  Management  Services  C&     ;  *' 

Libby  Corp. 

Lite  Industries.  Inc. 

Little.  Arthur  D..  Inc. 

Litton  Industries.  Inc.    . 

Litton  Systems,  Inc.  * 

Lockheed  Corp. 

Lockheed  Electronics  COm  Ina 

Lockheed  Missiles  ft  Space  Co.  Ina 

Lockheed  Shipbuilding  ft  Constnictioa 

Lockley  Mfg.  Co..  Ina 

Loggins  Meat  Co.  .,.'  , . 

Logicon,  Inc. 

Logistics  Management  Institute 

Loral  Electro  Optical  Sys.  *..  ...  ^.^  .     . 

Loral  Electronics  Corp. 

Louis  J.  Sportswear,  Ina 

Louisville  Gas  &  Electric  Co.,  Ina 

Lucas  Industries,  &ic. 

Lundy  Electronics  ft  Systems.  Ina 

Lykes  Bros.  Steamship  Co.,  Ina 

M/ACom,  Ina 

M/A  Com  Liniiabit  Corp. 

Mac  H  B,  Ina 

Magnavox  Advance  Products  System  Co. 

Magnavox  Government  ft  Industrial 

Electronics  Co. 
Maitland  Bros.,  Co. 

Management  ft  Technical  Services  Co. 
Mantech  International  Corp.  .  . . 

Mapco.  Inc. 
Mapco  Petroleum,  Ina 
Marine.  ■    "-        »' 

Maremont  Corp.  -      .;         .-•*- 

Marine  Transport  Lines.  Ina  -.   ^',\-. 

Marinette  Marine  Corp.  :*-j'^'..'. 

Marquardt  Co.,  Inc. 
Martin  Marietta  Corp. 
Martin  Marietta.  Diehl  Go's.,  Thioni  %      . 

Thomson.  JV  .  '    ' 

Martin  Marietta  Ordnance  Systetn 
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Marvin  Engineering  Co.,  Inc. 

Mason  ft  Hanger  Silas  Mason  Co,,  Inc. 

Mason  Chamberlain,  Inc. 

Massachusetts  Institute  of  Technology 

Maxima  Corp.,  The 

Maxwell  Laboratories,  Inc. . 

McCarty  Corp.,  The  ...... 

McDonnell  Douglas  Corp. 

McDonnell  Douglas  Helicopter 

McLaughlin  Research  Corp. 

McMullen.  John ).  Associates.  Inc. 

McRae  Industries,  Inc. 

Merck  A  Co.,  Inc.  . . 

Metal  Trades,  bic.  >      " , 

Metro  Machine  Corp. 

Michael  Industries.  Inc.  *  .  . 

Miclitilson  Organization  ' ' 

Microwave  Laboratories,  Ii1&  '  ■  =■ 

Midland  Ross  Corp.  .  -^ 

Milcom  Systems  Corp.   .  .    .<.    i 

Miltope  Corp. 

Mine  Safety  Appliances  Co. 

Minnesota  Mining  A  Mfg.  Co.    ' '    ,. 

Minowitz  Mfg.  Co.,  Inc. 

Mission  Research  Corp. 

Mit  Con,  Inc.  '  ' 

Mitre  Corp.,  The 

Mitsui  a  Co.  USA,  Inc. 

Mobil  Oil  Corp.  "         '      .  , 

Moog.  Inc. 

Morton  Thiokol,  Inc.  '      *"     ". 

Moss  F>oint  Marine,  Ina  .' 

Motorola,  Inc. 

Murdock  Engineering  Co.,  Texas 

NCR  Corp. 

N I  Industries,  Inc. 

N I  West,  Inc. 

N  L  Industries,  Inc 

Nabisco  Brands.  Inc.  .::;'*        ■  - 

National  Airtines,  Inc..  Del. 

National  Power  Corp. 

National  Steel  A  Shipbuilding  Co.       ,     .■•■■ 

National  Systems  Management 

Navajo  Refining  Co.        '.•.:•   "■:■''■ 

Needham,  Inc. 

Nero  &  Associates,  Inc 

New  Mexico  State  University 

Newberg  Brinderson,  A  Joint  Venture 

Newhall  ReHning  Co.,  Inc. 

Newport  News  Shipbuilding  A  Dry  Dock 

Co. 
Nichols  Research  Corp.,  Inc 
Nordam 

Norden  Systems,  Inc. 
Norfolk  Shipbuilding  A  Dry  Dock  Corp. 
North  American  Philips  Corp. 
North  Atlantic  Industries,  Inc. 
Northern  Telecom.  Inc.  Del. 
Northrop  Corp.  ' 

Northrop  Services,  Inc      ■  i  !  •  ■ 
Northrop  Worldwide  Aircraft  Services,  Inc 
Northwest  Airlines.  Inc. 
Northwest  Marine  Iron  Works 
Nuclear  Metals.  Inc 
O  A  O  Corp. 
O  R  I.  Inc. 

Ocean  Technology,  Inc. 
Ogden  Bulk  Transport,  Inc. 
Clin  Corp.  ' 

Omni  Spectra,  Inc. 
Optic  Electronic  Corp. 
Oshkosh  Truck  Corp.  j 

PPG  Industries,  Inc 
P  R  B  Associates,  Inc 
P  S  I  Mobile  Products,  Inc 
Paccar.  Inc.        ■  .       • 


Pacer  Systems,  Inc  ^  ;^_.... 

Pacific  Construction  • ,  ' 

Pacific  Refining  Co.  ' 

Pacific  Sierra  Research  Corp. 

Pan  American  World  Airways,  bic 

Pan  American  World  Services,  faic 

Papago  Chemicals,  Inc. 

Parker  Hannifin  Corp. 

Parsons,  Ralph  M.  Co^  The 

Pennsylvania  Shipbuilding  Co. 

Pennsylvania  State  University 

Perceptronics.  Inc  -.    , 

Percor,  Inc  ■  ' 

Perkin  Elmer  Corp.,  The  .' 

Peterson  Builders,  Inc. 

Phibro  Salomon,  Inc 

Philip  Morris,  liM^ 

Philips  Electronic  Instruments 

Phillips  Petroleum  Co.  •   .'  = 

Physics  International  Co.        .  •. .  -  - 

Pid(er  International,  Inc 

Planning  Research  Corp. 

Pneumo  Corp. 

Polom  Products-Bloomsberg.  Inc 

Potomac  Electric  Power  Co. 

Power  Conversion,  Inc 

Presearch,  Inc.  ' 

Pride  Refining,  Inc  '     ' 

Proctor  A  Gamble  Co..  The 

Propper  International,  Inc. 

Prudential  Lines,  Inc. 

Public  Service  Co.  of  New  Mexico 

Puerto  Rico  Sun  Oil  Company,  Inc 

Purdy  Corp. 

Purvis  Systems,  Inc 

Q  E  D  Systems,  Inc 

Quality  Apparel  Co. 

Questech,  Inc.  >        •  • 

Quintron  Systems,  Inc      ■:     •  •  ;  - 

RAD  Associates      _  .  "-  • ,  • 

RCA  Corp, 

RCA  Global  Communications 

RF  Products,  Inc. 

RGI.  Inc  .:.■  . 

RMI,  Inc  Advance  Marine 

Radian  Corp. 

Rand  Corp..  The 

Rantoul,  Village  of 

Raymond  Brown  Root-Mowlin 

Raymond  Engineering,  Inc 

Raytheon  Co. 

Raytheon  Service  Ca, 

Refinery  Associates.  Inc 

Reflectone.  Inc. 

Remington  Arms  Co..  Inc 

Resource  Consultants,  Inc 

Rexon  Technology  Corp. 

Reynolds.  R  J  Industries.  Inc 

Reynolds,  R  J  Tobacco  Co. 

Roberts,  J  R  Corp. 

Rockwell  International  Corp.  '■ 

Roebbelen  Engineering 

Rohr  Industries,  Inc 

Rolls-Royce,  Inc.  •■.■■•. 

Rolm  Corp.  ;  .,    . 

Rosemount,  Inc. 

Rosenblatt,  M  A  Son,  Inc. 

Ryan  A  Associates,  Inc 

Ryan  Walsh  Stevedoring  Co. 

S  Cubed 

SCI  Systems,  Inc  • 

S  K  F  Industries,  Inc 

SMS  Data  Products  Group,  inc 

S  R  I  International 

Saff  America,  Inc. 

Sage  Systems,  Inc. 


.->  -v.-?-  ,- 


-•..>- 


UMI 


San  Antonio,  City  of 

Sanders  Associates,  Inc. 

Santa  Barbara  Research  Center 

Sargent  Fletcher  Co.  ,         ;, ,, 

Sargent  Industries  of  Del..  Inc.:',',. 

Scallop  Corp.  .; 

Scanoil  International  S  A  Ina    -i  - 

Schafer,  W  J  Associates,  Inc 

Science  Applications  Intnl..  Inc 

Scientific  Atlanta,  Inc 

Scientific  Support  Systems 

Sea  Land  Service,  Inc 

Sea  Mobility,  Inc 

Selma  Apparel  Corp. 

Semcor  Corp. 

Serv  Air.  Inc 

Service  Engineering  Co. 

Shell  Oil  Co. 

SheHer  Globe  Corp. 

Siemens  Capital  Corp. 

Sierra  Research  Corp. 

Simmonds  Precision  Products 

Simplex  Wire  A  Cable  CO. 

Sinclair  Marketing,  Inc 

Singer  Co.,  The  .   i 

Sippican.  Inc.  ,      -  ; 

Smith  Industries  •     -  :    . .  .. 

Softech,  Inc. 

Sohio  Supply  Co. 

Solar  Turbines,  Inc 

Soltek  of  San  Diego 

Sonicraft,  Inc. 

Sooner  Defense  of  Florida,  inc. 

South  Carolina  Electric  A  Gas  Co. 

South  Central  Bell  Telephone  Co. 

Southeast  Machine  Co. 

Southern  Air  Transport.  Inc 

Southern  Dredging  Co.,  Inc. 

Southern  Union  Co. 

Southwest  Marine.  Inc 

Southwest  Research  Institute 

Southwestern  Bell  Telephone  Co. 

Space  Communication  Co. 

Space  Data  Corp. 

Sparta,  Inc       ,  '  •  _ 

Sparton  Corp.  ■* 

Spears  Associates,  Inc  '  ' 

Sperry  Corp.  •  • 

Standard  Container  Co.    - 

Standard  Mfg.  Co. 

Stanford.  Leiand  Jr.,  University 

Stanford  Telephone,  Inc. 

Steams,  Roger,  Inc 

Steuart  Petroleum  Co. 

Stewart  Warner  Corp. 

Sun  Chemical  Corp. 

Sun  Refining  A  Marketing  Co. 

Sundstrand  Corp. 

Sundland  Refining  Corp. 

Superior  Engineers  Electronic  Co. 

Support  Systems  Associates,  Inc. 

Supreme  Beef  Processors,  Inc 

Survival  Technology,  Inc. 

Sverdrup  Technology,  Inc. 

Swedlow,  Inc 

Swift  A  Co. 

Sygnetron  Protection  Systems 

Syscon  Corp. 

Systems  Development  Corp. 

Systematics  General  Corp. 

Systems  A  Applied  Sciences  Corp. 

Systems  Management  American,  Inc. 

Systems  Research  Laboratories,  Inc 

TAG  Construction  Co.,  Inc. 

TRW.  Inc 
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T  S  C  Corp. 

T  W  Oil  (Houston).  Inc. 
Taurio  Corp.  ■  .  '■ 

Techdyn  Systems  Corp.  "^" '• 

Technology  Applications.  Iiic  '  '  ''^•^ 
Tektronix.  Inc. '  ■ ''  •  " 

Teledyne,  Inc.  '••  *  •'  " 

Teledyne  Indusfrivs,  Inc.        •  •"•^'• 
Teledyne  Microwavii  •■'■.:■'  •'     •  • 
TelephonicrCorp;  •■      — *.   •■•  ;•    -• 
Telos  Computing.  Inc.  ■ .  •"• '       ;.,  •* 
Tempo. Inc.  :  ■■-    - ..  :•  • 

Tetra  Tech..  Inc.  >''•• 

Texaco,  Inc.  :•■  ■  •  v:'. '  ' 

Texas  Instruments,  Inc;  •''•!•.•  •^. 
Texas  Power  ft  Light  Co.  •      -! 

Texas,  State  of 
Therm,  Inc. 

Thompson. ).  Walter  Co. 
Tilley  Construction  &  Engineers 
Todd  Pacific  Shipyards  Corp. 
Todd  Shipyards  Corp. 
Tracor  Aerospace  Austin.  Inc. 
Tracer.  Inc. 

Tracor  Marine.  Inc.  .  .   i  .• 

Tracor  MBA  .. . ;, 

Tradax  Petroleum  America,  Inc.  <•  . 
Trans  World  Airlines.  Inc.  '•■-! . 

Transamerica  Airlines,  Inc.         .  t .;:  - 
Transamerica  Delaval,  Inc.    •■  ..;.,.....- 
Treadwell  Corp.  >       . . ;".,.-. 

Trepte  Construction  Co.  .  .   ;..••.:.. 
Tri-Ex  Tower  Corp  '■•••J''- 

Triad  Microsystems.  Inc.  •     ,• . '      s   . 
Triple  A  Machine  Shop.  Inc.   .  •    ..  *" 
Turbo  Compressor  Technologies    •,    .. 
Turtle  Mountain  Mfg.  Co..      ..  ■  •  ;.    k 
U  S  Oil  ft  Refining  Co.  .    .'.  ...^^ 

UTLCorp.  .  V. 

Ultrasystems,  Inc. 

Unidynamics  Corp.  •   . , '      -  -  . 

Unified  Industries.  Inc. 
Union  Carbide  Corp. 
Union  Oil  Co.  of  California 
Uniroyal.  Inc. 

United  Airlines  Aircrew  Training  ., 
United  Chem  Con  Corp.  •  . 

United  States  Lines,  Inc.  ,,   .... - 

United  Technologies  Corp.  ,.  .,  s  .. 
United  Technologs  Auto  Holdings, v.  ■; 
United  Telecontrol  Elect.,  Inc-  ;.,  ;• 
Universal  Energy  System.  Inc.  i,  . 
Universal  Hydraulics,  Inc.  .  .';.-. 

Universal  Maritime  Servipe 
University  of  California     ...     .       i', 
University  of  Dayton  .       '.. 

University  of  Illinois 
University  of  Maryland.  Inc. 
University  of  New  Mexico.  The 
University  of  Southern  California  .,.. ; 
University  of  Texas  System 
Usibelli  Coal  Mine.  Inc. 
Utah  Power  ft  Light  Co. 
Utah  State  University  .' 

VSECorp. 

Valleydale  Packers,  Ina 
Valmac  Industries,  Inc. 
Varian  Associates,  Inc.  _  ,., 

Varo,  Inc.  '  .,...,. 

Veda,  Inc.  -■.•."•■'. 

Verac,  Inc.  -.'■-• 

Vessel  Charters,  Inc.        ,. 
Vickers.  Inc.  .  .*       .   ■'.... 

Vitro  Corp. 

Voest  Alpine  Trading  USA  Qorp.    .; 
W  F  Industries  ,7 


.  ■<■• 


y  ■'- 


Walters  E  ft  Co.,  Inc. 
Wang  Laboratories,  Inc. 
Wardoco.  Inc.  •    7,-   - .    .^  i.  t,^ 

Washington.  Univeirsity.pf  •.;'^'  \  ^^^  *  ;.  j^:, 
Walkins  Jphn^ofi  fco..j;  ',.',„-w  .  w.',  .  . 
WedtechCorp.  '     .     , 

Welico  Enterprises,  Inc. 
West  Systems  -•;    ": 

Western  Gear  Corp.  '■■'.'  "-.  :■ 

Western  Research  Corp.  .    .-    r  • 

Western  Trading  Co.  . :  .,   • 

Western  Union  International  ....  ; 
Western  Union  Telegraph  Cor  ... 

Westinghouse  Electric  Corp.  .  .     -. 

White  Engines,  Inc. 

Whittaker  Corp.  _         .; .  • 

Williams  International  Corp. 
Williams  Steel  Industries,  Inc.  ^-" 

Wilson  Machine  Co. 
Winfield  Mfg.  Co.,  Inc 
Wisconsin  Physicians  Service  Insurance 
Wolf.  L  Ca 

Woods  Hole  Oceanographic  Institute 
Woodward  Covemor  Co.  ,....' 

World  Airways,  Inc.        :,-.:. 
Wyoming  Refining  Co.     ... 
Xerox  Corp. 

Zantop  International  Airlines.  Inc. 
Zenith  Electronics  Corp. 
Patricia  H.  Means,      -   - 

OSD  Federal  Register  Liaison  Officer,     '" 

Department  of  De^nse. 

December  18,' Ides. 

(FR  Doc.  85-30338  Filed  12r23-85:  8:45  amj 

BILUNO  CODE  StlO-OI-H 


Department  of  ttie  Army 

32  CFR  Part  584 

lArmy  Req.  608-99] 

Family  Support,  Child  Custody,  and 
Paternity 

agency:  U.S.  Anny  Community  and 
Family  Support  Center,  DoD. 
action:  Final  nile. 

summary:  This  rule  gives  the 
Department  of  the  Army's  support,     • 
custody,  and  paternity  policies  and   '•" 
information  on  garnishment  and 
involuntary  allotments  for  payment  of 
support  under  a  court  order.  It  includes 
guidance  for  processing  complaints  and 
claims,  as  well  as  requests  regarding 
adoption  proceedings  of  children  of 
Army  soldiers,  and  U.S.  citizenship 
determinations.  It  provides  a  listing  of  ' 
administrative  and  pimitive  actions  that 
may  be  taken  against  an  Army  soldier 
for  failure  to  comply  with  the 
requirements  of  Army  Regulation  608- 
99.  Procedures  for  processing  complaints 
and  claims  against  nonactive  duty  or 
discharged  Army  personnel  are  also 
provided.  " 

date:  December  24, 1985. 

address:  Commander,  U.3<  Army  ; 
Community  and  Family  Support  Center 


(DACF-IS^A).  Room  468,  Hoffman  I, 
2461  Eisenhower  Avenue,  Alexandria, 
VA  22331-0522. 

FOR  FURTHER  INFORMATION  CONTACT 

LTC  Milton  J.  Brokaw,  (202)  325-^51. 
SUPPLEMENTARY  INFORMATION:  32  CFR 

Part  584  is  added  to  show  the 
Department  of  the  Army's  suppon. 
custody,  and  paternity  policies.  Army 
Regulation  608-99  applies  to  the  Regular 
Army,  the  U.S.  Army  Reserve  (USAR) 
on  active  duty,  active  duty  for  training, 
or  official  active  duty  for  training  (30 
days  or  more  duration),  and  the  Army 
National  Guard  of  the  United  States 
(ARNGUS)  on  active  duty,  active  duty 
for  training,  or  special  active  duty  for 
training  under  title  10,  U.S.C.  (30  days  or 
more  duration).  It  does  not  apply  to 
members  of  the  USAR  performing 
inactive  duty  training  or  to  members  of- 
the  ARNGUS  performing  duty  in  a  State 
status  under  title  32,  U.S.C.  Penalties  for 
violations  of  the  minimum  support 
requirements  and  child  custody 
provisions  include  the  full  range  of 
statutory  and  regulatory  sanctions. 

The  U.S.  Army  Community  and 
Family  Support  Center  has  certified  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 

Pursuant  to  5  U.S.C.  605(b).  the 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant    ._ 
economic  impact  on  small  entities,  i.e..  - 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  32  CFR  Part  584 

Family  support.  Child  custody. 
Paternity  claims.  Adoption  proceedings. 
Citizenship  and  naturalization.  Wages. 
Military  personnel. 

Accordingly,  new  Part  584  is  added  to 
Title  32  CFR  to  read  as  follows: 

PART  584— FAMILY  SUPPORT,  CHILD 
CUSTODY.  AND  PATERNITY 

See 

584.1  General 

584.2  Family  support  and  child  custody. 

584.3  Paternity  claims. 

584.4  Adoption  proceedings. 

584.5  U.S.  citizenship  determinations  on 
children  bom  out  of  wedlock  in  a  foreign 
country. 

584.6  Procedures  governing  nonactive  duty 
or  discharged  personnel 

584.7  Basic  allowance  for  quarters. 


BEST  COPY  AVAILABLE 
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584.8  GaraishmenL 

584.9  Involuntary  allotments. 

Ap(>endix  A — ^References. 

Glonaiy. 

AutiMtity:  10  U.S.C  301^ 


S  584.1 

(a)  Purpose. 

This  regiilation  sets  forth  the 
Department  of  the  Army  (DA)  policy, 
responsibilities,  and  procedures  on — 

(1)  Support  and  nonsupport  of  family 
members. 

(2)  Child  custody. 

(3)  Paternity  claims. 

(4)  Adoption  proceedings  involving 
the  children  of  soldiers. 

(b)  References.  Required  and  related 
publications  and  prescribed  and 
referenced  forms  are  listed  in  appendix 
A. 

(c)  Explanation  of  abbreviations  and 
terms.  Abbreviations  and  special  terms 
used  in  this  regulation  are  explained  in 
the  glossary. 

(d)  Responsibilities.  (1)  The  Deputy 
Chief  of  Staff  for  Personnel  will  set 
policy  for  processing — 

(i)  Nonsupport  complaints. 

(ii)  Child  custody  complaints. 

(iii)  Paternity  claims. 

(ivj  Requests  on  adoption  proceedings 
of  children  of  soldiers. 

(2)  The  Commanding  General  (CG), 
U.S.  Army  Community  and  Family 
Support  Center  (USACFSC)  will— 

(i)  Set  procedures  for  processing  the 
following: 

(A)  Nonsupport  complaints. 

(B)  Child  custody  complaints. 

(C)  Paternity  claims. 

(D)  Requests  regarding  adoption 
proceedings  of  children  of  soldiers. 

(ii)  Process  nonsupport  complaints, 
child  custody  complaints,  and  paternity 
claims  received  at  USACFSC  regarding 
Army  soldiers. 

(iii)  Carry  out  the  objectives  of  this 
regulation  to  protect  the  rights  of  the 
soldier,  the  family,  and  the  interests  of 
the  Army. 

(iv)  Advise  and  assist  the  heads  of 
Headquarters,  Department  of  the  Army 
(HQDA)  agencies,  commanders  of  the 
major  Army  commands,  and  other 
commanders  on  matters  pertaining  to — 

(A)  Nonsupport 

(B)  Child  custody. 

(C)  Paternity 

(D)  Adoption  proceedings  of  children 
of  soldiers. 

(3)  Officers  having  general  court- 
martial  jurisdiction  will  give  special 
emphasis  to  the  support  of  family 
members  in  command  information 
programs.  This  includes  informing 
soldiers  of  Army  policy  and  of  their 
responsibility  to  provide  adequate 


support  for  all  family  members  and  to 
comply  with  all  court  orders. 

(4)  First  level  fleld  grade  commanders 
will  monitor  all  instances  of  soldiers' 
repeated  failure  to  meet  the 
requirements  of  this  regulation  that  are 
brought  to  their  attention.  They  will  take 
action,  when  proper. 

(5)  Immediate  commanders  will — 

(i)  Ensure  that  soldiers  are  informed  of 
the  DA  policy  on  support  of  family 
members  and  that  they  comply  with 
court  orders.  They  will  also  inform 
soldiers  of  the  possible  consequences  of 
failing  to  fulfill  financial  obligations. 
This  information  will  be  included  during 
inprocessing  and  outprocessing 
briefings,  particularly  during  processing 
for  mobilization  and  oversea  movement. 

(ii)  Process  nonsupport  complaints, 
child  custody  complaints,  and  paternity 
claims  per  this  regulation. 

(iii)  Counsel  soldiers  when  complaints 
and  claim  are  received.  If  the  soldier  is 
suspected  of  criminal  conduct,  self- 
incrimination  protections  (article  31, 
Uniform  Code  of  Military  justice  (UCMJ) 
and  rights  advisement)  must  be 
provided.  (See  S  584.2(g)(4).) 

(iv)  Answer  all  correspondence 
received  from  CG,  USACFSC  and  other 
DA  officials.  In  answering  this 
correspondence,  the  commander  will — 

(A)  Furnish  complete  details  regarding 
nonsupport  complaints,  child  custody 
complaints,  and  paternity  claims. 

(B)  Reveal  whether  or  not  the  soldier 
authorized  the  release  outside  the 
Department  of  Defense  (DOD)  of 
information  obtained  from  a  system  of 
records.  His  or  her  decision  should  be 
recorded  on  DA  Form  5459-R 
(Authorization  to  Release  Information 
from  Army  Records  on  Nonsupport/ 
Child  Custody/Paternity  Complaints). 

(v)  Answer  all  correspondence 
received  directly  from  family  members, 
legal  assistance  attorneys,  and  others. 
Normally,  replies  will  not  include 
information  obtained  from  a  system  of 
records  without  the  soldier's  written 
consent.  (See  \  584.1(f))  Commanders 
may  coordinate  responses  with  the  Staff 
Judge  Advocate  (SJA).  Also,  the 
commander  will  ask  the  SJA  for 
guidance  in  unusual  or  difficult 
situations. 

(vi)  Inform  the  first  level  field  grade 
commander  of  all  instances  of  the 
soldier's  repeated  failure  to  meet  the 
requirements  of  this  regulation  or  to 
comply  with  court  orders.  Also,  point 
out  actions  taken  or  contemplated  to 
correct  instances  of  nonsupport  of 
family  members  or  continuing  violations 
of  court  orders. 

(vii)  Refer  correspondence  or  queries 
received  from  news  media  organizations 
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to  the  unit,  installation,  or  command 
public  affairs  officer  for  response. 

(viii)  Take  appropriate  action  against 
soldiers  who  fail  to  comply  with  this 
regulation.  These  actions  include,  but 
are  not  limited  to,  the  actions  in 
SS  584.1(d)(5)(viii)  (A)  through  (E). 
Failure  to  comply  with  the  minimum 
support  requirements  (S  564.2(d))  or  the 
child  custody  provisions  (S  584.2(e))  of 
this  regulation  may  be  charged  as 
violations  of  article  92,  UCMJ.  Article 
132,  UCMJ,  prohibits  the  making  of  false 
claims.  Article  133.  UCMJ,  covers 
conduct  unbecoming  an  officer.  Article 
134,  UCMJ,  concerns  dishonorable 
failure  to  pay  debts  and  conduct  of  a 
nature  to  bring  discredit  upon  the 
Armed  Forces.  Also,  the  criminal  laws 
of  some  States  prohibit  the  abduction  of 
children  by  a  parent  or  the  nonsupport 
of  family  members  in  violation  of 
existing  court  orders.  These  laws  may 
also  apply  against  soldiers  under  article 
134,  UCMJ,  and  Assimilative  Crimes 
Act,  section  13,  title  18,  United  States 
Code  (18  U.S.C.  13). 

(A)  Denial  of  reenlistment  for  enlisted 
members  (AR  601-280). 

(B)  Letter  of  reprimand  for  filing  in  a 
soldier's  Military  Personnel  Records 
Jacket  or  Official  Military  Personnel  File 
(AR  600-37). 

(C)  Administrative  separation  from 
the  service  (AR  635-100  or  AR  635-200). 

(D)  Nonjudicial  punishment  under 
article  15,  UCMJ. 

(E)  Court-martial. 

(ix)  Urge  soldiers  to  provide 
additional  financial  support  beyond  the 
required  minimum  whether  the  needs  of 
the  family  so  require. 

(x)  After  coordination  with  the  SJA 
and  appropriate  command 
representatives,  and  under  applicable 
State,  Federal,  and  host  country  laws, 
take  remedial  steps  to  assist  in  the 
following: 

(A)  Elimination  of  continuing 
violations  of  court  orders  and  this 
regulation  on  child  custody. 

(B)  Return  of  such  children  to  the 
parent  or  guardian  entitled  to  custody. 

(6)  The  unit,  installation,  or  command 
public  affairs  officer  will — 

(i)  Answer  correspondence  and 
queries  received  from  news  media 
organizations. 

(ii)  Coordinate  with  the  SJA  before 
making  any  response. 

(e)  Policy.  (1)  Soldiers  of  the  Army  are 
required  to  manage  their  personal 
affairs  statisfactorily.  This  responsibility 
includes — 

'  (i)  Providing  adequate  and  continuous 
support  to  or  for  family  members.  (See 
§  584.2.) 

(iij  Complying  with  all  court  orders. 
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(2)  The  Aimy  has  an  interest  in  the 
welfare  of  both  soldiers  and  their 
families.  This  is  recognized  by  numerous 
laws  and  programs  authorizing  the 
following: 

(i)  Family  housing. 

(ii)  Living  and  travel  allowances. 

(iii)  Medical  care. 

(iv)  Child  care  and  development. 

(v)  Community  support  services. 

(3)  Because  of  military  duty,  soldiers 
and  their  families  often  live  in  States  in 
which  they  have  not  established 

•  domicile.  Frequently,  they  reside  in 
foreign  nations.  This  often  places 
soldiers  beyond  the  judicial  process  of 
State  courts. 

(4)  The  Army  recognizes  the  transient 
nature  of  military  duty.  This  regulation 
prohibits  the  use  of  a  soldier's  military 
status  or  assignment  to  deny  financial 
support  to  family  members  or  to  evade 
court  orders  on  child  support  or  custody. 
Commanders  have  a  responsibility  to 
ensure  that  soldiers  provide  for  the 
welfare  of  their  families.  Before 
recommending  approval  of  requests  for, 
or  extensions  of,  oversea  assignments, 
commanders  should  consider  whether 
the  soldier's  oversea  assignment  will 
adversely  affect  the  legal  rights  of 
family  members  in  pending  court  actions 
against  the  soldier. 

(5)  The  policy  in  this  regulation 
regarding  the  financial  support  of  family 
members  is  sblely  intended  as  an 
interim  measure  until  the  parties — 

(i)  Arrive  at  a  mutually  satisfactory 
agreement,  or 
,        (ii)  Resolve  their  differences  in  court. 

(6)  Soldiers  are  entitled  to  the  same 
legal  rights  and  privileges  in  State  courts 
as  civilians.  This  includes  determining 
the  extent  and  amount  of  their  support 
obligations  to  family  members.  This 
regulation  is  not  intended  to  be  used  as 
a  guide  by  courts  in  determining  the 
following: 

(i)  The  existence  of  support 
obligations. 

(n)  The  amount  of  past,  present,  or 
future  support  obligations. 

(f)  Release  of  information.  (1)  Soldiers 
will  be  provided  the  opportunity  of 
completing  DA  Form  5459-R  before 
being  questioned  about  compliants  or 
claims  under  this  regulation.  Information 
voluntarily  provided  by  soldiers  may  be 
used  by  commanders  to  answer 
inquiries.  Replies  normally  will  not 
include  information  obtained  from  a 
system  of  records  without  the  soldier's 
written  consent. 

(2)  Some  information  may  be  released 
outside  DOD  from  a  system  of  records 
even  without  the  soldier's  written 
consent.  Under  the  Privacy  Act  (5  U.S.C. 
552a(b)(2)  and  AR  340-21.  para  3-3). 
information  may  be  released,  if  required. 


under  the  Freedom  of  Information  Act. 
Under  5  U.S.C.  552(b)(6)  and  AR  340-17, 
chapter  IIL  information  from  personnel 
and  other  similar  files  may  be  released 
if  it  does  not  constitute  a  "clearly 
unwarranted  invasion  of  privacy."  The 
information  released  must  be  in  the 
public  interest. 

(3)  The  type  of  information  that  may 
be  released  from  a  system  of  records 
without  the  soldier's  consent  will  vary 
from  case  to  case.  In  each  case,  the 
public  interest  of  having  soldiers 
support  their  families  and  obey  court 
orders  must  be  balanced  against  the 
sensitivity  of  the  privacy  interests 
involved.  Army  policy  favors  permanent 
resolution  of  support  and  custody 
matters  in  court.  The  denial  of 
information  that  hinders  such  resolution 
is  not  in  the  public  interest. 

(4)  Before  releasing  information  from 
a  system  of  records  without  the  soldier's 
consent,  commanders  may  consult  the 
S)A.  Generally,  the  types  of  information 
shoMm  below  may  be  released  to  the 
complaining  family  member  entitled  to 
support  or  those  authorized  by  the 
family  member  to  act  in  his  or  her  behalf 
(for  example,  legal  assistance  attorneys. 
Member  of  Congress,  coui;ts, 
Government  welfare  agencies). 

(i)  Present  unit  of  assignment, 
including  port  calls  and  &iture  duty 
assignments,  permanent  or  temporary.  If 
known. 

(ii)  Scheduled  separation  and  ". 

retirement  dates  from  the  Service. 

(iii)  Rank  and  authorized  pay  and 
allowances  for  that  grade. 

(iv)  Allotments  authorized  or  being 
authorized  for  or  in  behalf  of  the  family 
member  entitled  to  support. 

(v)  The  soldier's  stated  intentions,  if 
any.  regarding  resolution  of  the 
complaint. 

(vi)  The  general  whereabouts  of  the 
soldier's  children,  if  known, 

(5)  The  S)A  should  be  consulted  for 
legal  advice  before  the  residential 
address  of  a  soldier  or  family  member  is 
released. 

(6)  Any  information  released  should 
be  pertinent  to  the  inquiry.  The  soldier's 
relationship,  if  any.  to  the  person 
making  the  inquiry,  should  be 
considered.  Consistent  with  the  purpose 
of  this  regulation,  information  that 
unduly  invades  the  privacy  of  the 
soldier  or  his  or  her  family  should  not  be 
released. 

(g)  Penalties.  Compliance  with  the 
minimum  support  requirements 
§  584.2(d))  and  child  custody  provisions 
(§  584.2(e))  of  this  regulation  will  be 
enforced  by  administrative  and  criminal 
remedies  as  appropriate. 

(h)  Basic  allowance  for  quarters.  A 
summary  of  the  rules  regarding 


entitlements  to  basic  allowance  for 
quarters  (BAQ)  is  in  S  584.7.  The 
minimum  support  requirements  of  this 
regulation  are  stated  in  amounts  equal 
to  a  soldier's  BAQ  at  the  "«vith 
dependents"  rate.  However,  a  soldier's 
entitlement  or  lack  of  entitlement  to 
such  allowances  has  no  relationship  to 
the  obligation  under  this  regulation  to 
support  family  members.  Except  for 
S  S84.2(r)(2)(ii)(B).  the  actual  receipt  or 
nonreceipt  of  BAQ  also  has  no 
relationship  to  that  obligation. 

(i)  Entitlement  of  variable  housing 
allowance.  Soldiers  entitled  to  BAQ  at 
the  "with"  or  "without  dependents"  rate 
may  be  entitled  to  variable  housing 
allowance  (VHA).  Terms  for  receiving 
VHA  are  set  forth  in  the  Joint  Travel 
Regulations.  M4550  through  M4557. 
Soldiers  may  use  VHA  to  defray  housing 
costs  for  family  members. 

(j)  Garnishment  A  summary  of  the 
rules  regarding  garnishment  of  Federal 
wages  is  in  S  584.8. 

(k)  Involuntary  allotments.  A 
summary  of  the  rules  regarding 
involuntary  allotments  from  pay  and 
allowances  is  in  (  584.9. 

S  5«4.2    FamHy  Mipport  and  cMM  custody. 

(a)  General.  (1)  This  chapter  requires 
-  soldiers  to  provide  financial  support  to    ~ 
family  mehibers  and  to  obey  court 
orders  on  child  custody.  It  also  provides 
guidance  and  policy  to  commanders  to 
follow  when  resolving  nonsupport  and 
child  custody  issues.  Consistent  with 
specific  provisions  belomr,  a  soldier 
wiU— 

(i)  Furnish  fmancial  support  to  family 
members  that  meets  at  least  the 
minimum  support  requirements  of  this 
regulation  (S  584.2(d)). 

(ii)  Provide  such  additional  support 
within  his  or  her  financial  ability  to 
meet  the  financial  needs  of  family 
members  (§  584.2(j)). 

(iii)  Comply  with  all  court-imposed 
obligations  (S  584.2(c)(3)). 

(iv)  Obey  court  orders  and  this 
regulation  on  child  custody  and 
visitation  rights  (S  584.2(e)). 

(2)  It  is  the  responsibility  of  soldiers  to 
resolve  nonsupport  issues  with  family 
members  by  one  of  the  methods  shown 
in  S  584.2(a)(2)(i)  through  (iii).  In  all 
cases.  Army  support  policy  for  family 
members  should  be  considered 
temporary  until  either  an  agreement  has 
been  reached  between  the  parties 
(including  those  acting  on  behalf  of 
minor  children)  or  court  action  has  been 
taken. 

(i)  Oral  agreements. 

(ii)  Written  support  agreements. 

(iii)  Court  orders. 
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(3)  Each  complaint  of  nonsupport  will 
be  considered  individually  by  the 
soldier's  immediate  commander.  Alleged 
desertion  or  other  marital  misconduct  on 
the  part  of  a  spouse  has  no  effect  on  a 
soldier's  obligation  to  provide  financial 
support  as  required  by  {  584.2(d). 

(b)  Separation  from  family  due  to 
military  service.  Military  service  often 
requires  soldiers  to  live  separately  from 
their  families  during  oversea  service  or 
extended  temporary  duty.  Soldiers  must 
plan  carefully  for  the  support  of  their 
families  during  these  periods. 
Commanders  will  educate  soldiers  and 
their  families  on  the  advantages  of  joint 
bank  accounts.  Such  arrangements 
usually  minimize  the  hardship  and 
Hnancial  burden  on  family  members  that 
may  occur  during  periods  of  such 
separation.  If  proper,  commanders  will 
urge  soliders  to  start  an  allotment  to  or 
for  their  family  to  ensure  continuous 
Hnancial  support.  The  amount  of  such  a 
support  allotment  should  be  set  up  by 
agreement  between  the  soldier  and  his 
or  her  family.  In  the  absence  of  such  an 
agreement  or  a  court  order,  the 
provisions  of  §564.2(d}(2]  apply.  Each 
soldier  is  expected  to  keep  reasonable 
contact  with  family  members  to 
minimize  inquiries,  claims,  and 
compliants  sent  to  Army  officials. 

(c)  Support  by  oral  agreement,  written 
support  agreement,  or  court  order. — (1) 
Oral  agreement  It  is  not  the  Army's 
policy  to  involve  itself  in  disputes  over 
the  terms  or  enforcement  of  oral  support 
agreements.  Where  an  oral  agreement 
exists  and  is  being  followed,  the  Army 
need  not  and  will  not  interfere.  When  a 
dispute  arises,  the  Army  will  require 
compliance  only  with  the  provisions  of 
this  regulation.  Thus,  if  a  family  member 
complains  that  a  soldier  is  not  sending 
an  agreed  upon  amount  that  is  less  or 
more  than  the  minimum  required  by 

S  584.2(d),  the  commander  will  advise 
the  soldier  to  either  send  the  agreed 
upon  amount  or  the  minimum  amount 
required  by  S  584.2(d).  §  584.2(d]  applies 
when  the  parties  cannot  reach  an  oral 
agreement  or  the  amoimt  agreed  upon  is 
in  dispute.  In  appropriate  cases,  the 
commander  can  order  additional 
support  beyond  the  minimum  amount 
required  by  i  584.2(d).  (See  §584.2(j).) 

(2)  Written  support  agreement  If  the 
parties  are  separated  and  have  a  signed 
written  agreement,  the  amount  of 
support  specified  in  such  an  agreement 
controls.  A  signed  written  agreement 
includes  a  separation  agreement  or  a 
property  settlement  agreement.  A 
written  agreement  on  support  also  may 
be  shown  by  letters  exchanged  between 
the  parties  in  which  the  amount  of 
support  has  been  agreed  to  by  the 


parties.  If  the  agreement  is  silent  on  an 
amount  of  spousal  and/or  child  support, 
the  interim  minimum  Hnandal  support 
requirements  of  S584.2(d)(2)  apply.  The 
amount  specified  in  the  written 
agreement  will  be  deemed  adequate 
until  modified  by — 

(i)  Another  agreement  reduced  to 
writing  and  signed  by  both  parties. 

(ii)  Court  order. 

(3)  Court  order. 

(i)  Court  orders  often  contain  other 
financial  obligations,  such  as  provisions 
for  property  division,  marital  property 
awards,  and  payment  of  medical  and 
other  expenses.  Commanders  have  a 
responsibility  to  ensure  that  soldiers 
comply  with  these  provisions.  Soldiers 
will  comply  with  aU  court-imposed 
obligations.  Failure  to  do  so  may  result 
in  costly  and  time-consuming  litigation 
or  court  contempt  proceedings.  These 
actions  often  are  to  the  detriment  of  the 
soldier  and  the  unit's  readiness  mission. 
S584.2(d)(l)(i),  however,  only  applies  to 
court  orders  directing  the  soldier  to 
provide  financial  support  to  family 
members  on  a  periodic  basis. 

(ii)  Court  orders  under  this  regidation 
include  those  orders  issued  by  the 
courts  of  the  Federal  Republic  of 
Germany  (FRO).  The  courts  must  have 
acquired  valid  jurisdiction  consistent 
with  the  provisions  of  articles  32  through 
37  of  the  Supplementary  Agreement 
concerning  foreign  forces  stationed  in 
the  FRG.  'This  agreement  supplements 
the  North  Atlantic  Treaty  Organization 
Status  of  Forces  Agreement.  A  soldier 
will  comply  with  all  other  foreign  nation 
court  and  administrative  orders  that  are 
recognized  by  treaty  or  international 
agreement. 

(iii)  Commanders  should  be  aware 
that  conditions  may  have  changed 
greatly  &om  when  a  court  order  was 
issued.  For  example,  a  soldier  may  have 
gained  other  family  responsibilies.  Many 
outstanding  and  uncontested  support 
orders  against  soldiers  cause  severe 
hardship.  Such  orders  can  only  be 
modified  by  a  court.  If  a  soldier's  income 
appears  inadequate  to  satisfy  an 
outstanding  order  and  still  maintain  the 
soldier,  the  commander  should  urge  the 
individual  to  consult  a  legal  assistance 
attorney.  However,  the  soldier  will 
comply  with  the  terms  of  a  court  order 
until  relieved  of  this  obligation  by 
modification  of  the  order  by  a  court 

(d)  Minimum  support  requirements. 
(1)  Soldiers  w'll  not  violate  the 
following: 

(i)  Financial  support  provisions  of  a 
court  order. 

(ii)  Financial  support  provisions  of  a 
written  support  agreement  in  the 
absence  of  a  court  order. 


(iii)  Interim  minimum  financial 
support  requirements  of  S  584.2(dK2)  in 
the  absence  of  a  court  order  or  written 
support  agreement. 

(2)  In  the  absence  of  a  court  order  or 
written  support  agreement,  and  until 
such  an  order  or  agreement  is  obtained, 
the  following  interim  minimum  financial 
support  requirements  apply: 

(i)  Single  family  units.  (A)  Family  net 
living  in  Government  family  quarters. 
The  soldier  will  provide  support  in  an 
amount  equal  to  the  soldier's  BAQ  at  the 
with-dependents  rate.  This  amotmt  of 
financial  support  will  be  provided  for 
this  family  unit  regardless  of  whether  or 
not  the  soldier  is — 

[1)  Receiving  BAQ. 

[2)  Occupying  Government  family 
quarters. 

(B)  Family  living  in  Government  * 

family  quarters.  While  the  supported 
family  is  occupying  Government  family  . 
quarters,  the  soldier  will  provide  an 
amount  equal  to  the  difference  between 
BAQ  at  the  with-  and  without- 
dependents  rate.  When  the  supported 
family  members  move  out  of 
Government  family  quarters,  support 
will  be  provided  in  an  amount  equal  to 
BAQ  at  the  with-dependents  rate  for  the 
soldier's  rank. 

(ii)  Multiple-family  units.  In  multi- 
family  unit  support  situations,  each 
supported  family  member  will  receive  a 
pro-rata  share  of  the  BAQ  at  the  with- 
dependents  rate.  This  share  will  be 
determined  by  dividing  an  amount  equal 
to  BAQ  at  the  with-dependents  rate  for 
the  soldier's  rank  by  the  total  number  of 
supported  family  members  (excluding 
former  spouses).  The  following 
modifications  apply:  First,  any  court 
ordered  support  will  be  paid  as  stated. 
Secondly,  supported  famiUes  living  in 
Government  family  quarters  will  receive 
an  amount  equal  to  the  difference 
between  BAQ  at  the  with-  and  without- 
dependents  rate  for  the  soldier's  rank. 
Lastly,  any  remaining  family  members 
(excluding  former  spouses)  will  receive 
a  pro-rata  share  of  the  BAQ  amotmt 
This  will  be  provided  regardless  of  the 
amount  of  support  paid  to  other  family 
members.  Follo%ving  are  examples: 

(A)  Example  1.  A  soldier  is  divorced  and 
has  three  children  from  that  marriage.  The 
soldier  is  required  by  a  court  order  to  pay 
$300  per  month  for  the  children  and  $100  per 
month  for  the  former  spouse.  The  soldier  has 
remarried  and  has  two  more  family  members 
(spouse  and  child)  living  in  private  housing. 
T^e  soldier  now  has  a  total  of  Ave  family 
members  that  he  or  she  must  support  under 
Army  policy.  (A  former  spouse  does  not 
qualify  as  a  family  member  in  pro-rata 
determinations.)  The  children  by  the  previous 
marriage  must  receive  $300  and  the  former 
spoose  must  receive  $100  per  the  court  order. 
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The  present  spouse  and  child  should  receive 
support  equal  to  two-fifths  of  BAQ  at  the 
with-dependents  rate  for  the  soidiier's  rank. 

(B)  Example  2.  A  soldier  has  one  child  by  a 
previous  marriage.  There  is  no  court  order  for 
child  support.  The  soldier  is  unable  to  show 
that  the  court  granting  the  divorce  had 
personal  iurisdiction  over  the  soldier  so  as  to 
be  able  to  order  child  support.  The  soldier 
has  remarried  and  has  a  spouse  and  two 
children  living  in  private  housing.  The  soldier 
now  has  a  total  of  four  family  members  that 
he  or  she  must  support  under  Army  policy. 
(These  family  members  are  the  child  by  a 
previous  marriage  and  the  present  spouse 
and  two  children.)  Each  family  member 
should  receive  support  equal  to  one-fourth  of 
BAQ  at  the  with-dependents  rate  for  the 
soldier's  rank. 

(C)  Example  3.  A  soldier  has  two  children 
by  a  previous  marriage.  The  soldier  is 
required  by  court  order  to  pay  S200  per  month 
for  these  children.  Also,  the  soldier  is 
required  to  pay  $75  per  month  for  support  of  a 
child  per  a  court  order  that  has  declared  him 
to  be  the  father.  He  has  remarried  and  has  a 
spouse  and  three  children  living  in 
Government  family  quarters.  The  soldier  now 
has  a  total  of  seven  family  members  that  he 
must  support  under  Army  policy.  The 
children  by  his  previous  marriage  must 
receive  $200  per  the  court  order.  His  other 
child  must  receive  S75  per  the  court  order. 
The  spouse  and  children  of  his  present 
marriage  should  receive  an  amount  equal  to 
the  difference  between  BAQ  at  the  with-  and 
without-dependents  rate  for  the  soldier's 
rank. 

(iii)  Military  members  married  to  one 
another.  In  the  absence  of  a  court  order 
or  written  support  agreement,  an  Army 
soldier  is  not  required  to  provide 
support  to  a  spouse  on  active  duty  in  the 
Armed  Forces. 

(iv)  Children  of  military  member 
parents. 

(A)  Single  family  units.  In  the  absence 
of  a  court  order  or  written  support 
agreement  the  following  interim  support 
requirements  apply: 

(1)  Single  family  imits  when  the  Army 
soldier  does  not  have  custody  of  any 
children  of  the  marriage.  The  Army 
soldier  will  pay  an  amount  equal  to  the 
difference  between  his  or  her  own  BAQ 
at  the  with-  and  without-dependents 
rate  to  the  military  member  having 
custody  of  the  child  or  children  of  the 
marriage.  This  amount  of  financial 
support  will  be  provided  regardless  of 
which  military  member,  if  any,  is 
receving  BAQ  or  occupying  Government 
family  quarters. 

(2)  Single  family  units  when  the  Army 
soldier  has  custody  of  the  child  or 
children  of  the  marriage  (for  example. 
Army  soldier  has  custody  of  one  child 
and  spouse  has  custody  of  two 
children).  In  this  situation,  the  Army 
soldier  is  not  required  to  provide  a 
minimum  amount  of  financial  support 
for  the  children  in  the  other  military 
member's  custody. 


(B)  Multiple-family  units.  The 
provisions  of  S  584.2(d)(2)(ii)  apply. 
However,  the  amount  in 
§  584.2(d)(2)(iv)(A)  will  not  be 
diminished  by  proration  because  of  the 
Army  soldier's  fmancial  support 
obligations  to  other  family  members.  For 
example:  An  Army  soldier  has  an 
adopted  child  from  a  previous  marriage. 
The  soldier  is  required  by  court  order  to 
pay  $150  per  month  for  this  child.  The 
soldier  presently  is  married  to  a  spouse 
on  active  duty  with  the  Air  Force.  They 
have  two  children  from  this  marriage. 
The  Air  Force  member  and  children 
reside  in  private  housing.  The  Army 
soldier  has  a  total  of  three  family 
members  that  he  or  she  must  support. 
The  Army  soldier  will  pay  $150  a  month 
to  the  adopted  child  per  the  court  order. 
The  children  from  the  present  marriage 
will  receive  an  amount  equal  to  the 
difference  between  his  or  her  BAQ  at 
the  with-  and  without-dependents  rates 
for  the  Army  soldier's  rank. 

(3)  A  commander  has  no  authority  to 
excuse  a  soldier  from  complying  with 
the  interim  minimum  support 
requirements  of  §  584.2(d](2]  when  they 
are  applicable. 

(4)  In  the  absence  of  a  contrary 
provision  in  a  written  support  agreement 
or  court  order,  monthly  financial  support 
to  family  members  will  be  sent  before 
the  last  calendar  day  of  the  month  for 
which  the  support  is  due.  If  the  family 
members  are  not  residing  together,  the 
soldier  will  ensure  each  family  member 
receives  his  or  her  pro-rata  share.  (For 
example,  spouse  lives  along  and  the 
children  live  with  their  grandparents.) 

(e)  Child  custody.  (1)  A  soldier 
relative,  who  is  aware  that  another 
person  is  a  lawful  custodian  of  an 
unmarried  child  under  the  age  of  14 
years,  will  not — 

(i)  Abduct,  taken,  entice,  or  carry 
away  the  child  from  the  lawful 
custodian. 

(ii)  Withhold,  detain,  or  conceal  the 
child  away  from  the  lawful  custodian. 

(2)  A  "lawful  custodian"  is  a  person 
authorized,  either  along  or  together  with 
another  person  or  persons,  to  have 
custody  and  exercise  control  over  a 
child  less  than  14  years  of  age  by  order 
of  a  court.  The  fact  that  joint  custody 
has  been  awarded  to  both  parents  by  a 
court  does  not  preclude  a  violation  of 
this  paragraph  by  the  soldier  parent. 
However,  in  the  absence  of  a  court  order 
to  the  contrary,  the  mother  of  a  child 
bom  out  of  wedlock  who  is  not  then,  nor 
has  ever  been,  married  to  the  father  of 
the  child  is  deemed  the  "lawful 
custodian"  of  that  child  for  the  purpose 
of  this  regulation. 

(3)  A  soldier  relative  is  a  soldier  who 
is  the  parent,  grandparent,  brother. 


sister,  uncle,  aunt,  or  one  who  has  at 
some  time  been  the  lawful  custodian  of 
the  child. 

(4)  It  is  a  defense  to  a  violation  of  this 
paragraph  that  the  soldier — 

(i)  At  the  time  of  the  offense  had 
custody  of  the  child  to  the  exclusion  of 
others  pursuant  to  a  valid  order  of  a 
court  having  jurisdiction  over  the  child: 
or 

(ii)  Voluntarily  returned  the  child  to 
the  lawful  custodian  within  96  hours 
after  return  was  demanded  by  the 
lawful  custodian.  ■- 

(f)  Relief  from  the  minimum  support  . 
requirement.  (1)  Court  orders  with 
financial  support  provisions. 

(i)  Court  ordered  fmancial  support 
will  be  by  the  terms  of  the  court  order. 
Relief  from  a  court  order  can  only  be 
obtained  under  the  law.  Nothing  in  this 
regulation  affects  or  lessens  a  soldier's 
legal  obligation  to  comply  strictly  with 
the  terms  of  a  court  order. 

(ii)  A  soldier  who  disobeys  a  court 
order  may  be  held  in  contempt  of  the 
court  that  issued  the  order.  Also,  a 
soldier  may  be  punished  for  violating 
this  regulation.  It  is,  however,  a  defense 
to  any  violation  of  §  584.2(d)(l]n)  that— 

(A)  The  court  issuing  the  order  was 
without  jurisdiction  to  do  so,  and 

(B]  The  soldier  at  all  times  has  been 
complying  with  any  of  the  following: 

(1)  'The  financial  support  provisions  of 
another  court  order. 

(2)  The  financial  support  provisions  of 
a  written  support  agreement 

(3)  The  interim  minimum  financial 
support  requirements  of  S  584.2(d)(2). 

(2)  Court  orders  without  financial 
support  provisions. 

(i)  A  soldier  will  provide  financial 
support  to  family  members  unless 
expressly  relieved  of  this  obligation 
by- 

(A)  Court  order. 

(B)  Written  support  agreement. 
(ii)  A  soldier  will  provide  financial 

support  under  §  5a4.2(f)(2)  to  family 
members,  which  meets  at  least  the 
minimum  support  requirements  of  this 
regulation.  The  financial  support  will  be 
provided  even  when  a  court  order 
contains  no  provision  as  to  support 
except  as  follows: 

(A)  A  soldier  has  no  obligation  to 
provide  financial  support  to  a  former 
spouse  except  by  order  of  court. 

(B)  A  soldier  has  no  obligation  to 
provide  financial  support  to  minor 
children  of  the  marriage  if  he  or  she  can 
show  the  following: 

(1)  The  court  issuing  the  final  order  of 
divorce  had  personal  jurisdiction  over 
the  soldier  to  order  child  support 

(2)  The  soldier  is  not  receiving  BAQ  at 
the  "with  dependents"  rate  based  solely 
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on  the  support  of  the  minor  children  in 
quesnon. 

(3)  Written  support  agreements.  If  a 
financial  support  obligation  is  evidenced 
by  a  written  agreement  between  the 
parties,  the  soldier  can  only  be  relieved 
of  this  obligation  by  another  written 
agreement  or  by  court  order. 

(4)  Greater  spousal  income.  In  the 
absence  of  a  written  support  agreement 
or  court  order,  a  soldier  has  no 
obligation  to  support  a  civilian  spouse 
who  is  receiving  an  annual  income  equal 
to  or  greater  than  the  annual  gross  pay 
of  the  soldier.  The  income  of  the  spouse 
does  not  affect  the  soldier's  obligation  to 
provide  flnancial  support  to  the  children 
of  that  marriage  in  the  physical  custody 
of  the  spouse  on  a  pro-rata  basis. 
Example:  A  soldier  is  living  in 
Government  family  quarters  with  one  of 
their  children.  The  soldier's  spouse 
deserted  the  soldier  and  lives  in  private 
housing  with  their  other  child.  The 
soldier's  spouse  earns  $5,000  more  in 
annual  income  from  a  civilian  job  than 
the  soldier  earns  in  annual  gross  pay. 
There  is  no  court  order  or  written 
support  agreement.  The  soldier  has  a 
total  of  three  family  members.  However, 
under  Army  support  policy,  the  soldier 
does  not  have  to  provide  a  pro-rata 
share  of  fmancial  support  to  the  spouse 
because  the  spouse's  income  exceeds 
that  of  the  soldier.  (Note  that  under 

§  584.2(a)(3)  marital  misconduct  is  not  a 
relevant  consideration.)  The  soldier 
must  support  the  child  in  Government 
family  quarters.  In  addition,  the  soldier 
must  provide  an  amount  equal  to  one- 
third  of  BAQ  (pro-rata  share)  at  the 
"with  dependents"  rate  to  the  spouse  on 
behalf  of  the  child  living  with  the 
spouse. 

(g)  Commander's  inquiries.  (1)  If  a 
soldier  denies  he  or  she  has  a  financial 
obligation  to  support  a  spouse  or 
children  for  any  reason,  the  soldier's 
commander  will — 

(i)  Inquire  into  the  matter. 

(ii)  Consult  with  the  S)A  prior  to 
determining  whether  or  not  there  is  a 
support  obligation.  If  there  is  no  support 
obligation,  BAQ  at  the  "with 
dependents"  rate  should  be  stopped. 

(2)  If  a  soldier  claims  he  or  she  has 
made  support  payments  as  required  by 
this  regulation,  the  soldier's  commander 
will — 

(i)  Request  the  soldier  to  provide  proof 
of  payment  in  one  of  the  following 
forms: 

(A)  Canceled  personal  checks. 

(B)  Leave  and  earnings  statements 
showing  allotments. 

(C)  Postal  or  money  order  receipts 
accompanied  by  a  sworn  statement  from 
the  soldier  that  the  order  was  sent  to  the 
family  member.  If  possible,  evidence 


that  the  postal  or  money  order  was 
cashed  by  the  complaining  party  should 
be  provided. 

(D)  Other  acceptable  evidence  of 
payment. 

(ii)  Consult  with  the  SJA,  if  necessary, 
to  determine  whether  the  soldier  has 
provided  enough  proof  of  payment. 

(3)  If  a  soldier  is  suspected  of 
violating  a  child  custody  or  visitation 
rights  in  a  court  order,  the  soldier's 
commander  will — 

(i)  Inquire  into  the  matter, 
(ii)  Consult  with  the  SJA  prior  to 
taking  action. 

(4)  In  any  case  in  which  the  soldier  is 
suspected  of  violating  this  regulation 

(S  584.2(d)  or  (e)),  or  of  having 
committed  other  offenses,  the 
commander,  prior  to  questioning  the 
soldier,  will  advise  him  or  her  of — 

(i)  The  suspected  offense. 

(ii)  The  right  to  remain  silent  under 
article  31,  UCMJ. 

(iii)  The  right  to  counsel  under  the 
Fifth  Amendment. 

(h)  Form  of  support  payment.  (1) 
Ujiless  otherwise  provided  in  the  court 
order  or  by  agreement,  a  fmancial 
support  payment  will  be  made  in  one  of 
the  following  ways:  ■  * 

(i)  In  cash. 

(ii)  By  check  or  money  order.  ' 

(iii)  By  allotment. 

(2)  A  soldier  will  receive  credit  for 
payments  made  to  others  on  behalf  of. 
and  with  the  agreement  of,  the 
supported  family  members.  Examples  of 
support  provided  in  kind  include — 

(i)  Rent. 

(ii)  Utility  services. 

(iii)  Interest  and  principal  due  on 
loans,  mortgages,  or  charge  accounts. 

(iv)  Insurance  payments. 

(i)  Arrearages 

(1)  General.  A  soldier  who  falls  into 
arrears  without  legal  justification  or 
excuse  is  in  violation  of  §  584.2(d). 

(2)  Court  orders  and  written  support 
agreements. 

(i)  Amounts  in  arrears  based  on  a  past 
failure  to  comply  with  a  court  order  or 
written  support  agreement  will  be  paid 
at  once  in  a  lump  sum  amount.  If  an 
immediate  lump  sum  payment  is 
impractical,  soldiers  are  expected  to 
work  out  arrangements  with  the  court  or 
the  affected  family  members  to  pay 
arrearages  on  a  scheduled  basis.  If 
arrangements  can  not  be  worked  out, 
commanders  will  intervene  and  order 
payment  of  arrearages  on  a  scheduled 
basis  based  on  the  soldier's  ability  to 

pay- 

(ii)  When  arrearages  arise  from 
noncompliance  with  court  orders  and 
written  support  agreements,  this  may 
result  in — 


(A)  Garnishment  of  the  soldier's  pay 
account  ($584.8). 

(B)  Initiation  of  an  involuntary 
allobnent  against  the  soldier's  pay 
account  (§  564.9). 

(C)  Contempt  of  court  proceedings. 

(D)  Recoupment  of  BAQ  received  by 
the  soldier. 

(iii)  Administrative  or  punitive  action 
may  be  taken  on  a  violation  of  this 
regulation  for  any  month  in  which  the 
soldier  failed  to  provide  the  required 
fmancial  support  even  if  the  amount  in 
arrears  eventually  is  paid. 

(3)  Interim  minimum  financial  support 
requirements.  A  soldier  should  be 
encouraged  to  pay  the  amount  in  arrears 
based  on  past  noncompliance  with  the 
interim  minimum  financial  support 
requirements  (§9  584.2(d)  (l)(iii)  and  (2)). 
However,  a  soldier  cannot  be  ordered  to 
pay  such  an  amount.  Nevertheless, 
administrative  or  punitive  action  may  be 
taken  on  a  violation  of  this  regulation 
for  any  month  in  which  the  soldier  failed 
to  provide  the  required  Hnandal  support 
even  if  the  amount  in  arrears  eventually 
is  paid.  Also,  failure  to  provide  required 
financial  support  in  the  past  may  be 
considered,  together  with  other  factors, 
in  a  commander's  determination  of  the 
amount  of  additional  support  that  may 
be  ordered.  (See  S  584.2(j).) 

(j)  Additional  support  where  there  is 
no  support  agreement  or  court  order. 

(1)  Ordinarily,  a  soldier  should  not  b( 
required  to  provide  financial  support 
beyond  that  required  by 

S  584.2(d)(l)(iii).  However,  a  soldier 
should  provide  additional  support 
within  his  or  her  ability  to  meet  the 
basic  flnancial  needs  of  family  memben 
when  the  interim  support  requirements 
of  this  regulation  are  shown  to  be 
inadequate. 

(2)  If  there  is  a  demonstrated  need  foi 
immediate  and  temporary  additional 
support  because  of  unexpected  and 
unforeseen  circumstances  and  the 
parties  are  unable  to  agree  on  such 
additional  support,  a  commander  may 
order Jtemporary  additional  support. 

(3)  Commanders  will  consider  the 
following  factors  in  determining  the 
amount  of  additional  support,  if  any, 
that  a  soldier  should  provide  when  a 
request  for  additional  support  is 
received: 

(i)  The  pay,  allowances,  separate 
income,  and  other  financial  resources  oi 
both  the  soldier  and  the  family  member 
for  whom  additional  support  is 
requested. 

(ii)  The  earning  capacity  of  the  family 
member  on  whose  behalf  support  is 
requested. 

(iii)  The  financial  savings  of  the 
soldier  and  family  member. 
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(iv)  The  separate  and  joint  debts  of 
the  soldier  and  family  member,  by 
whom  those  debts  were  incurred,  and 
the  reasons  behind  diem. 

(v)  The  Soldier's  duty  to  provide         • 
Rnancial  support  to  other  family 
members,  inchidinfi  former  spouses. 

(vi)  The  financial  needs  of  the  soldier 
and  the  family  member  and  whether 
these  needs  are  temporary  or  permanent 
in  nature. 

(vii]  The  standard  of  living  of  the  • 
soldier  and  family  member  and  whether 
such  standard  of  living  is  reasonable 
under  the  circumstances. 

(viii)  With  regard  to  spousal  support 
the  duration  of  the  marriage  and  the 
circumstances  under  which  the  parties 
separated. 

(ix)  The  extent  of  the  soldier's  or 
family  member's  compliance  with 
existing  court  orders  and  written         ■  - 
support  agreements.  This  includes  those 
provisions  dealing  with  child  custody, 
visitation  rights,  property  divisioa  and 
marital  property  awards. 
:    (x)  The  amount  in  arrears  owed  by  the 
soldier  based  on  past  noncompliance 
with  the  n^inimum  support  requirements, 
(See  SS  584.2  [d]  and  (i);)  . 

(xi)  Any  other  fact  which,  in  the      .    , 
judgment  of  the  commander,  has  a 
logical  bearing  upon  the  amount  of 
additional  support  the  soldier 
reasonably  should  be  expected  to 
provide. 

(kj  Procedure  for  making  complaints. 
(1)  Complaints  about  nonsupport  of 
family  members  and  noncompliance 
with  court  orders  on  Hnancial  support 
and  child  custody  should  be  sent 
through  command  channels.  The 
complainant  should  be  referred  to  the 
immediate  commander  of  the  soldier 
concerned. 

(2)  The  Inspector  General  (IG)  may 
assist  in  properly  routing  the  complaint. 
The  IG  also  may  assist  if  the  responsible 
commander  has  failed  to  respond  in  a 
satisfactory  manner  or  as  required  by 
this  regulation.  (See  AR  20-1,  para  4-9.) 

(3)  The  USACFSC  (DACF-IS-PA)  has 
set  up  an  office  to  assist  in  these  cases. 
USACFSC  will  provide  policy 
interpretations  and  guidance  on 
unresolved  or  complex  cases,  as  needed. 
USACFSC  normally  will  go  through 
command  channels  to  the  immediate 
commander  of  the  soldier  concerned 
requesting  that  action  be  taken  under 
this  regulation. 

(4)  Family  members  who  present 
complaints  against  a  military  member,  of 
another  Service  (Air  Force,  Marine 
Corps,  Navy,  or  Coast  Guard)  should  be 
referred  to  the  appropriate  Service. 

(1)  Comn:ander's  actions.  (1)  Upon 
receipt  of  a  complaint  of  nonsupport  or 
noncompliance  with  court  orders. 


including  provisions  on  child  custody  or 
visitation  rights,  the  commander  will 
review  the  complaint.  He  or  she  will  do 
the  following  if  the  information  is     \~ 
incomplete:  "••■^/ 

(i)  Acknowledge  receipt  of  the 
complaint. 

(li)  Explain  that  the  information  or 
dociunentation  sent  is  not  enough  to 
give  proper  help. 

(iii)  If  appropriate,  send  the 
complainant  DA  Form  546a-R  (Reouest 
for  Help  in  Receiving  Support  and/or 
Identification  Cards  for  Family 
Members). 

(iv)  Advise  that  help  will  be  given 
with  the  complaint  upon  return  of  the 
completed  form  and  other  requested 
information  and  documents. 

(v)  If  appropriate,  advise  that  DA 
Form  5460-R  alone  is  not  enough 
documentation  for  issuance  of  a 
dependent  identiHcation  card  (ID  card) 
(AR  640-3).  Documentation  (that  is, 
court  orders,  birth  certiHcates,  marriage 
certificates,  etc.)  must  be  provided  to 
support  eligibility  for  benefits. 

(vi)  Answer  any  policy  or  procedural 
questions  that  have  been  asked. 

(2)  Upon  receipt  of  DA  Form  5460-^  or 
a  complaint  that  has  enough  information 
to  properly  respond,  the  commander 
will— 

(i)  Review  soldier's  legal  fmancial 
obligations  in  light  of  the  complaint  and 
the  facts  presented  by  all  parties 
concerned. 

(ii)  If  necessary,  ask  the  S]A  if  the 
complaint  is  valid,  if  the  soldier  must 
provide  fmancial  support  or  give  up 
custody  of  children,  and  any  other 
related  questions.  ; 

(iii)  Notify  the  soldier  of  the  complaint 
of  nonsupport  or  of  a  violation  of  a  child 
custody  court  order. 

(iv)  Require  the  soldier  to  complete 
and  sign  DA  Form  5459-R.  Information 
obtained  from  a  system  of  records 
ordinarily  will  not  be  released  outside 
DOD  without  the  soldier's  consent  (See 
§  584.1(f).) 

(v.)  If  the  soldier  is  suspected  of 
violating  this  regulation  or  of  having 
committed  other  offenses,  the 
commander,  prior  to  questioning  the 
soldier,  will  also  advise  him  or  her  of — 

(A)  The  suspected  offense. 

(B)  The  right  to  remain  silent  under 
article  31,  UCM). 

(C)  The  right  to  counsel  under  the 
Fifth  Amendment. 

(vi)  Explain  the  following  to  the 
soldier: 

'    (A)  The  Army's  policies  regarding 
support  of  family  members  eind 
compliance  with  court  orders.      -. 

(B)  That  refusal  to  give  required 
support  per  this  regulation  may  result  in 
adjninistrative  or  punitive  action. 


(C)  That  a  soldier  is  not  entitled  to 
BAQ  at  the  "with  dependents"  rate 
when  no  part  of  the  allowance  is  given 
to  family  members.  Therefore,  collection 
action  may  be  initiated  by  the  Army. 

(vii)  Explain  what  garnishment  is 
(§  564,8)  and  how  it  might  affect  the 
soldier's  pay,  allowances,  and 
allotments.  For  example,  explain  thai 
the  amount  gamisheed  monthly  might 
significantly  exceed  monthly  support 
obligations  previously  agreed  upon. 

(viii)  Tell  the  soldier  of  any  court 
order  for  attachment  or  garnishment  that 
has  been  received.  Immediately  send  the 
court  documents  to  the  Commander. 
U.S.  Army  Finance  and  Accounting 
Center  (USAFAC),  ATTN:  RNCL-G, 
Indianapolis.  IN  46249-0260  for  action. 
(See  S  584.8(b).)  Also,  inform  the  soldier 
that  if  the  document  is  in  proper  legal 
form,  a  portion  of  the  soldier's  pay  and 
allowances  will  be  gamisheed. 

(ix)  Explain  involuntary  allotments 
(S  584.9}  if  appropriate. 

(x)  Coordinate  with  the  soldier's 
servicing  finance  and  accounting  office 
(FAO)  for  problems  of  pay,  allowances, 
and  allotments. 

(xi)  Urge  soldiers  to  provide 
continuous  support  to  family  members 
by  allotment.  The  allotment  should  be 
for  the  mutually  agreed  amount  court 
order,  or  as  computed  under  this 
regulation.  An  account  may  be  set  up  in 
a  financial  institution  by  the  recipient  to 
receive  the  allotment.  TTiis  action  may 
preclude  delays  in  receipt  and  other 
related  problems  in  the  future.  .      y 

(xii)  Help  the  soldier  start  an    . 
allotment  to  make  the  required  support 
payments.  Also,  advise  the  soldier  to  let 
the  commander  know  if  there  is  a 
change  or  stoppage  to  the  support 
allotment. 

(xiii)  Give  the  soldier  a  chance  to 
consult  with  a  legal  assistance  attorney 
if  he  or  she  desires.  However,  tfie 
commander  should  ensure  that  this  is 
not  used  as  a  delaying  tactic.  Where 
appropriate,  a  support  payment  plan 
should  be  initiated  without  delay. 

(xiv)  Ui;ge  soldiers  thinking  about 
divorce  to  seek  legal  advice  from  a  legal 
assistance  attorney.  Also,  advise  the 
soldier  to  ensure  an  amount  of  support 
is  included  in  the  court  order  for  their     j 
children.  This  action  may  help  to  -^ 

prevent  future  disputes. 

(xv)  Ensure  that  the  soldier  is  not 
receiving  BAQ  at  the  "with  dependents" 
rate  when  not  entitled  to  it  (See  §  584.7.) 

(xvi)  Ask  the  soldier  about  his  or  her 
intentions.  Give  the  soldier  the  chance 
to  furnish  a  voluntarily  signed  statement 
admitting  or  denying  Uie  oomplaint  and 
stating  his  or  her  intentions. 


1  1 
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(xvii)  Send  complaints  received  to  the 
soldier's  new  duty  station  if  he  or  she 
has  been  reassigned.  Advise  the 
complainant  of  the  soldier's  reporting 
date  and  the  unit  address  to  which 
correspondence  should  be  sent.  If 
proper,  give  the  complainant  a  copy  of 
DA  Form  54eO-R. 

(3)  Advise  the  complainant 
courteously  and  promptly — 

(i)  Of  the  Anny  policy  in  suitable 
areas  of  concern. 

(ii)  Of  the  soldier's  intentions,  if  the 
soldier  allows  release  of  the 
information. 

(iii)  That  personal  problems  outside 
the  requirements  of  this  regulation  must 
be  resolved  in  court  if  the  parties  cannot 
agree. 

(4)  If  proper  to  the  situation,  remind 
complainant  of  other  helping  agencies 
on  post,  such  as  the  chaplain  and  Anny 
Community  Service.  These  agencies  can 
give  timely,  interim  help  to  meet 
immediate  needs  pending  a  more 
permanent  resolution  of  the  problem. 

(5)  Retain  the  statements  allowing  or 
forbidding  release  of  information  to  the 
complainant  and  the  soldier's  intentions 
with  the  case  file  for  future  reference. 
Documents/records  will  be  filed  per  AR 
600-37  and  the  Army  Functional  Files 
System  (AR  340-2  and  AR  340-18). 

(6)  Monitor  actions  closely  to  ensure 
promises  of  support  or  other  actions  by 
soldiers  to  complainants  iare  being  met. 

{7)  Consider  administrative  or 
punitive  action  if  proper. 

|8)  Inform  the  first  level  field  grade 
commander  of  the  soldier's  repeated 
[failure  to  meet  the  requirements  of  this 
regulation.  Also,  point  out  actions  taken 
or  contemplated  to  correct  instances  of 
nonsupport  of  family  members  or 
violations  of  child  custody  court  orders. 

9  SS4.3    Paternity  cMrns. 

(a)  General.  (1)  This  chapter  sets 
policy  and  procedures  to  process 
paternity  claims  against  male  Army 
soldiers.  These  procedures  apply  to 
claims  made  in  the  continental  United 
States  and  in  foreign  countries.  They 
apply  to  claims  made  by  the  claimant  or 
on  behalf  of  the  claimant  by  attorneys, 
court  officials,  and  others. 

(2)  Soldiers  will  be  informed  of 
paternity  claims  against  them. 
Commanders  will  ensure  that  soldiers 
are  advised  of  their  legal  rights  and  will 
advise  soldiers  of  their  moral  and  legal 
obligations  in  the  matter.  Soldiers 
admitting  paternity  will  be  urged  to 
provide  the  necessary  financial  support 
to  the  child.  Also,  they  will  take  any 
other  action  proper  under  the 
circumstances. 

(b)  Procedures  for  questioning  soldiers 
about  paternity  claims  upon  receipt  of  a 


claim  of  paternity  against  a  soldier,  the 
commander  will  take  the  following  ■  . 
actions:  ,   ' 

(1)  If  there  is  evidence  that  an  offense 
(for  example,  rape,  indecent  acts  with  a 
minor)  may  have  been  committed — 

(i)  Inform  law  enforcement  officials. 

(ii)  Inform  the  soldier  of  the  suspected 
offense.  Before  questioning,  advise  the 
soldier  of  his  right  to  remain  silent  under 
article,  31,  UCM),  and  his  right  to 
counsel  under  the  Fifth  Amendment 

(iii)  Coordinate  further  action  under 
this  regulation  with  the  SJA  and  law 
enforcement  o^icials  if  appropriate. 

(2)  If  there  is  no  evidence  that  ait 
offense  was  committed —  -:.;•.■' 

(i)  Allow  the  soldier  a  chance  to  talk 
with  a  legal  assistance  attorney  about 
his  legal  rights  and  obligations. 

(ii)  Require  the  soldier  to  complete 
and  sign  DA  Form  5459-R.  information 
obtained  from  a  system  of  records 
normally  will  not  be  released  outside    ' 
DOD  without  the  soldier's  consent.  (See 
S  584.1(f).) 

(iii)  Inform  the  soldier  of  Army  poli(;;y 
on  the  support  of  family  members 
contained  in  this  regulation. 

(iv)  Advise  the  soldier  that  a  court 
order  against  him  on  the  paternity  claim, 
followed  by  a  refusal  to  support  a  child 
bom  out  of  wedlock,  could  result  in — 

(A)  Administrative  or  punitive  action 
for  violating  this  regulation. 

(B)  Garnishment  of  the  soldier'ft  pay 
account  ({  584.8). 

(Cj  Initiation  of  an  involimfary 
allotment  against  the  soldier's  pay 
account  (§  584.9). 

(D)  Contempt  of  court  proceedings. 

(v)  Ask  the  soldier  about  his 
intentions.  Give  the  soldier  the  chance 
to  furnish  a  voluntarily  signed  statement 
admitting  or  denying  the  claim  and 
stating  his  intentions. 

(c)  Procedures  for  processing 
paternity  claims.  (1)  When  one  of  the 
conditions  in  §  584.3(c)(l)(i)  applies,  a 
claimant  will  be  advised  of  the 
statement  in  §  584.3(c)(l)(ii). 

(i)  A  soldier — 

(A)  Refuses  to  answer  questions  about 
the  paternity  claim. 

(B)  Denies  paternity. 

(C)  Admits  paternity,  but  refuses  to 
provide  financial  support. 

(ii)  No  action  can  be  taken  on  the 
claim  of  paternity  in  the  absence  of  a 
court  order.  The  court  order  must 
identify  the  soldier  in  question  as  the 
father  of  the  child.  Also,  the  court  order 
must  direct  that  the  soldier  provide 
financial  support  to  the  child. 

(2)  The  commander  will  reply  directly 
to  the  claimant  or  the  attorney  or  court 
official  she  has  authorized  to  act  in  her 
behalf  Information  obtained  from  a 
system  of  records  ordinarily  will  not  be 


released  outside  DOD  without  the 
soldier's  consent.  (See  (  584.1(f).) 

(3)  If  the  soldier  admits  paternity  and 
agrees  to  provide  financial  support,  then 
the  commander  will — 

(i)  Ask  the  claimant  to  provide  a  copy 
of  the  birth  certificate. 

(ii)  Help  the  soldier  in  filing  for  an 
allotment  or  providing  other  financial 
aid. 

(iii)  Advise  the  claimant  of  the 
amount,  effective  date,  and  means  qf 
payment. 

(iv)  Help  the  soldier  apply  for  BAQ  at 
the  "v«rith  dependents"  rate,  if 
applicable.  (A  birth  certificate  may  be 
required.) 

(v)  Ensure  an  ID  card  is  issued  for  th6 
child  after  the  relationship  is 
documented,  if  proper.  (A  birth 
certificate  may  be  required-)  (See  AR '  . 
640-3,  para  3-3,  for  dependency  criteria 
for  ID  cards.) 

(vi)  Allow  the  soldier  to  take  ordinary 
leave  in  order  to  marry  the  claimant,  if 
leave  is  requested  for  this  purpose. 
However,  the  leave  may  be  delayed  if  H 
will  interfere  with  military  requirements. 
Travel  in  connection  with  leave 
(including  travel  to  and  from  overseas 
commands)  is  the  responsibility  of  the     i 
soldier.  Travel  will  be  at  no  expense  to 
the  Government.  If  the  marriage  is  to 
take  place  overseas,  the  soldier  must 
comply  with  AR  600-240  and  AR  606-8|  '. 
in  applying  for  authorization  to  marry  -'* 
(DA  Form  2029-R)  (Application  for        '[* 
Authorization  to  Marry  Outside  of  the  •'.-* 
United  States). 

(d)  Court  orders.  If  a  court  order  of 
paternity  and  support  has  been  issued, 
the  commander  will — 

(1)  Advise  the  soldier  of  the  p>olicy 
regarding  support  of  family  members. 

(2)  Advise  the  soldier  that  refusal  to 
support  his  child  bom  out  of  wedlock 
could  result  in — 

(i)  Garnishment  of  the  soldier's  pay 
account  (9  584.8).  i 

(ii)  Initiation  of  an  involuntary 
allotment  against  the  soldier's  pay 
account  (9  584.9). 

(iii)  Contempt  of  court  proceedings. 

(iv)  Administrative  or  punitive  action 
for  violating  this  regulation. 

(3)  Refer  the  soldier  to  a  legal 
assistance  attorney  for  advice  on  his 
legal  rights  and  obligations. 

(4)  Help  the  soldier  file  an  attotment 
or  give  other  financial  aid. 

(5)  Advise  the  claimant  of  the  amount, 
effective  date,  and  means  of  payment. 

(6)  Help  the  soldier  apply  for  BAQ  at 
the  "with  dependents"  rate,  if 
applicable. 

(7)  Ensure  an  ID  card  is  issued  for  the 
child. 
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(8)  Consider  administrative  or 
punitive  action  if  the  soldier  fails  to 
obey  the  court  order.  (See  '  '■  •  -  • 
8  584.1(d)(5)(vili.)  :■   '    • 

(9)  Inform  the  first  level  field  grade 
commander  of  the  soldier's  repeated 
failure  to  meet  the  requirements  of  this 
regulation.  Also,  point  out  actions  taken 
or  contemplated  to  correct  instances  of 
nonsuppert  of  family  members. 

S5M.4   Adoption  proceedings. 

(a)  General.  This  chapter  does  not 
apply  to  those  situations  were  a  soldier 
is  trying  to  adopt  a  child.  It  applies  to 
those  situations  where  another  person  is 
trying  to  adopt  a  legitimate  Or 
illegitimate  child  of  a  soldier.  A  child 
bom  in  or  out  of  wedlock  normally  may 
not  be  put  up  for  adoption  without  the 
consent  of  the  parents.  Therefore, 
communications  from  a  judge  or  court 
asking  that  a  soldier  appear  at  an 
adoption  hearing  must  be  answered- 

(b)  Commander's  actions.  The  .,  j       , 
commander  will—.  ■ .  •      . 

(1)  Inform  the  soldier  or  the  inquiry. 
(2}  Urge  the  soldier  to  see  a  legal 
assistance  attorney. 

(3)  Advise  the  court  or  judge,  as 
appropriate,  that^. 

(i)  A  request  by  the  soldier  for  leave 
to  attend  an  ^adoption  heariog  on  (date) 
has  been  granted. 

(ii)  A  request  by  the  soldier  for  leave 
to  attend  an  adoption  hearing  on  (date), 
if  made,  would  be  approved.. 

(iii)  Due  to  military  requirements,  the 
soldier  cannot  be  granted  leave  to 
attend  any  court  hearing  until  (date). 

(iv)  The  soldier  has  stated  that  he  or 
she  is  ilot  the  natural  parent  of  the  child. 

(v)  Since  the  soldier  is  not  present 
because  (give  specific  reasons],  (for 
example,  temporary  duty  or  leave),  a 
complete  response  cannot  be  made  until 
(date). 

(vi)  The  soldier  is  no  longer  in  this 
command.  The  commander  will  provide 
the  soldier's  new  military  address  to  the 
court  or  judge.  The  commander  then  will 
send  a  copy  of  the  inquiry  to  the 
soldier's  new  commander  and  advise 
the  court  or  judge  of  this  action.  - 

(4)  Furnish  the  soldier  with  a  copy  of 
the  communication  and  the  reply. 

§  584.5    U.S.  Citizenship  determinations  on 
children  bom  out  of  wedlock  In  a  foreign 
country. 

(a)  General.  (1)  A  child  bom  out  of 
wedlock  in  a  foreign  country  of  an 
American  citizen  father  and  an  alien 
mother  does  not  automatically  gain  U.S. 
citizenship.  The  child  must  first  be 
legally  acknowledged  by  the  father. 
Marriage  to  the  mother  may  be  required 
in  order  for  the  child  to  acquire  U.S. 
citizenship.  The  father  also  must 


establish  that  he  had  at  least  10  years  of 
physical  presence  in  the  United  States 
prior  to  the  child's  birth.  Five  of  those 
years  must  have  been  spent  in  the 
United  States  after  the  father's  14th 
birthday.  United  States  military  service 
counts  as  physical  presence  in  the 
United  States.  (See  8  U.S.C.  1101(c)(1), 
1401(g).  and  140g(c).)  Whether  the  child 
gains  die  citizenship  of  its  mother 
depends  entirely  upon  the  laws  of  the 
nation  in  which  she  is  a  citizen. 

(2)  A  child  bora  out  of  wedlock  in  a 
foreign  country  to  an  American  citizen 
mother  and  an  alien  father  or  tJ.S. 
Citizen  father  gains  U.S.  citizenship  at 
birth  if  the  mother  had  been  physically 
present  in  the  United  States  for  a 
continous  period  of  1  year  prior  to  the 
child's  birth.  (See  8  U.S.C.  14(»(c).)  The 
child  will  gain  the  citizenship  of  the 
father  only  if  the  laws  of  the  nation  of 
which  the  father  is  a  citizen  so  provide. 

(b)  Procedures  for  claiming  U.S. 
citizenship  rights.  (1)  A  father  desiring 
rights  of  U.S.  citizenship  for  a  foreign- 
bom  child  must  legally  acknowledge  the 
child  as  his  own  and  prepare  a  case  file. 
Each  case  is  decided  on  its  own  merits. 
The  Department  of  State,  if  the  child  is 
in  a  foreign  nation,  or  the  Immigration 
and  Naturalization  Service  (INS),  if  the 
child  is  in  the  United  States,  will  make 
the  decision.  Documents  that  may  be 
important  in  supporting  a  citizenship 
determination  are  listed  below: 

(i)  Proof  of  father's  citizenship.  This 
may  consist  of  any  of  the  following: 

(A)  A  certified  copy  of  his  birth 
certificate  (with  a  raised  seal  of  the 
registrar  of  births).   . 

(B)  A  report  of  birth  abroad  (FS  Form 
240  (Report  of  Birth  Abroad  of  a  Citizen 
of  the  United  States)). 

(C)  A  certificate  of  citizenship. 

(D)  A  certificate  of  naturalization. 

(E)  A  valid  U.S.  Passport. 

(F)  A  certified  copy  of  an  approved 
U.S.  passport  application. 

(G)  Any  secondary  evidence 
acceptable  by  the  State  Department  or 
INS. 

(ii)  Affidavit  of  paternity. 

(iii)  Proof  of  presence  in  the  foreign 
country  at  time  of  conception.  (This 
information  can  be  extracted  from  the 
passport,  DA  Form  2-1  (Personnel 
Qualification  Record — Part  II),  etc.). 

(iv)  Child's  birth  certificate. 

(v)  Proof  of  the  father's  physical 
presence  in  the  United  States  for  10 
years  (5  after  age  14). 

(vi)  Blood  type  tests  of  the  mother,  the 
father,  and  the  child.  (At  the  request  of 
the  examining  officer.) 

(vii)  Two  sworn  affidavits  (at  the 
request  of  the  examining  officer)  from 
individuals  who  personally  knew  the 


mother,  father,  and  child  at  the  time  of 
birth  and  can  identify  the  child. 

(viii)  A  copy  of  a  oertified  English 
translation  of  all  needed  legal 
documents  that  are  in  a  foreign 
language. 

(ix)  An  executed  passport  application 
with  three  signed  pictures  of  the  child. 

(2)  The  soldier  may  consult  a  legal 
assistance  attorney  for  help  in  preparing 
the  case  file.  The  case  file  should  be 
taken  to  the  nearest  American  Embassy. 
Consulate  General,  or  Consulate  in  the 
country  where  he  and  his  child  live.  If 
the  father  is  not  present  in  the  country 
where  the  child  lives,  he  will  do  one  of 
the  following — 

(i)  Take  the  necessary  documents  to 
the  nearest  American  Embassy, 
Consulate  General,  or  Consulate. 

(ii)  Mail  the  documents  to  the 
Department  of  State.  ATTN:  Office  of 
Citizens  Consular  Service,  WASH  DC 
20520.  That  office,  in  conjunction  with 
the  American  Consul  abroad,  will 
decide  if  the  child  is  a  U.S.  citizen. 

(3)  If  both  father  and  child  are  within 
the  United  States,  a  decision  of 
citizenship  status  can  be  obtained  fix>m 
the  INS.  The  soldier  should  file  Form  N- 
600  (Application  for  Certificate  of 
Citizenship)  at  the  nearest  INS  office. 
This  form  can  be  obtained  from  the  INS. 
The  appendix  of  AR  608-3  lists  the 
location  of  INS  offices. 

(4)  Any  soldier  who  claims  to  be  a 
U.S.  citizen  has  the  burden  of  proving 
that  claim  to  the  Department  of  State  or 
INS.  as  applicable. 

§  S84.6    Procedures  governing  nonactiwe 
duty  or  discharged  personnel. 

(a)  Procedures  governing  nonactive 
duty  personnel  (1)  Nonsupport 
complaints  and  paternity  claims  against 
former  soldiers  or  other  not  on  active 
duty  will  be  sent  to  the  Commander, 
U.S.  Army  Reserve  Components 
Personnel  and  Administration  Center 
(RCPAC),  ATTN:  DARC-PSE-VS,  9700 
Page  Boulevard,  St.  Louis,  MO  63132- 
5200. 

(2)  After  RCPAC  verifies  the  status, 
the  following  officials  will  act  as 
prescribed  below: 

(i)  Chief,  National  Guard  Bureau. 
WASH  DC  20310-2500,  for  members  of 
the  Army  National  Guard. 

(ii)  The  area  commander  concerned 
for  Ready  Reservists  assigned  to  troop 
program  units  under  his  or  her  control. 
(See  AR  140-1,  para  1-6.) 

(iii)  Commander.  RCPAC  for  nonunit 
members  assigned  to  Control  Groups  of 
the  Ready  Reserve,  Standby  Reserve, 
and  Aetired  Reserve. 

(3)  The  officials  cited  above  will 
ensure  that  correspondence  claiming 
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nonsupport  or  paternity  is  delvered  to 
the  person  concerned,  using  military 
channels.  When  the  correspondence 
cannot  be  delviered  through  military 
channels,  it  will  be  sent  to  the  last 
known  mailing  address  of  the  person  by 
certified  mail  (PS  Form  3611  (Return 
Receipt.  Registered,  Insured  and 
Certified  Mail)}.  It  should  be  marked 
"Return  Receipt  Requested — Deliver  to 
Addressee  Only."  This  form  is  available 
at  U.S.  post  oRices. 

(4)  After  delivery  of  correspondence, 
the  responsible  oiTicial  will  advise  the 
complainant  or  claimant — 

(i)  Of  the  date  and  method  of  delivery. 

(iij  That  the  military  department  does 
not  control  the  personal  affairs  of 
nonactive  duty  personnel.  These 
personnel  usually  are  in  a  civilian  status 
and  are  not  subject  to  mihtary 
discipline.  Therefore,  the  matter  has 
been  left  to  the  person's  discretion. 

(iii)  Of  the  person's  mailing  address 
only  if  the  conditions  in  §  5M.6(c}  are 
met. 

(b)  Procedures  governing  discharged 
personnel.  Nonsupport  complaints  or 
paternity  claims  against  persons  who 
have  been  discharged  from  the  Service 
will  be  sent  to  RCPAC.  These  persons 
do  not  hold  any  military  status 
whatsoever.  Commander,  RCPAC  will 
return  the  correspondence  and  all 
accompanying  documentation  and 
advise  the  complainant  or  claimant — 

(1)  That  the  person  is  no  longer  a 
member  of  the  Army  or  the  Reserve 
Components. 

(2)  Of  the  date  of  discharge. 

(3]  That  the  Army  no  longer  has 
control  or  authorty  over  the  discharged 
member.  Therefore,  the  Army  can  take 
no  further  action  in  the  matter. 

(4]  Of  the  person's  mailing  address 
only  if  the  conditions  in  §  584.6(c)  are 
met. 

(c)  Conditions  for  disclosing  mailing 
address.  Nonactive  duty  and  discharged 
personnel's  mailing  addresses  will  not 
be  disclosed  except  for  one  of  the 
following  reasons: 

(1)  The  person  consents. in  writing  to 
the  release  of  his  or  her  address. 

(2)  The  complainant  or  claimant  sends 
a  court  order  directing  the  release  of  the 
address. 

(3)  Any  other  reason  that  does  not 
constitute  a  violation  of  the  Privacy  Act 
of  1974. 

(d)  Retired  personnel.  (1)  Court  orders 
for  garnishment  or  attachment  of  pay  of 
retired  persons  will  be  sent  to  USAFAC. 

(2)  The  complainant  or  claimant  will 
be  advised  that  correspondence  may  be 
sent  to  the  retired  member  as  follows: 

(i)  Place  correspondence  in  a  stamped 
envelope  with  retired  member's  name 
typed  or  printed  on  the  envelope. 


(ii)  Place  stamped  envelope  in  a 
second  aivek>pe  and  send  to  the 
Comiaandei,  RCPAC,  ATTN:  DARC- 
PSE-VS,  9700  Page  Boukvard.  St.  Louia. 
MO  63132-5200. 

(3)  CoiBAander,  RCPAC  will  send  tke 
correspoodeBce  to  the  retired  member 
but  cannot  release  the  address  under  the 
proviaiona  of  the  Privacy  Act  of  1974. 

S  5S4.7    Basic  allowance  for  quartara. 

(a)  Eligibility.  (1)  Soldiers  entitled  to 
basic  pay,  who  have  family  members, 
are  entitled  to  BAQ  at  the  rates 
prescribed  for  soldiers  "with 
dependents"  under  certain  conditions. 
The  Department  of  Defense  Military  Pay 
and  Allowances  Entitlements  Manual 
(DODPMJ  governs  entitlements.  (See 
DODPM,  part  3.  chap  2.) 

(2)  Soldiers  may  receive  BAQ  at  the 
"with  dependents"  rate  as  long  as  they 
pay  at  least  the  difference  between  BAQ 
at  the  with-  and  without-dependents 
rate  each  month  in  support  of  their 
fanrihes.  (See  DODI^.  part  3.)  This  is  so 
even  if  a  divorce  decree  or  court  order  is 
silent  on  support  or  releases  the  soldier 
from  the  responsibility  of  supporting  the 
family.  (See  §  584.2(f)(2).)  Normally,  a 
soldier  is  not  entitled  to  BAQ  on  behalf 
of  a  former  spouse  or  stepchildren  after 
the  divorce.  BAQ  at  the  "with 
dependents"  rate  is  not  authorized  when 
the  soldier  or  the  supported  family  is 
residing  in  Government  family  quarters. 
Also,  if  two  soldier  member-parents  are 
supporting  the  same  child,  only  one 
soldier  member  is  entitled  to  BAQ  at  the 
"with  dependents"  rate. 

(b)  False  claims.  BAQ  at  the  "with 
dependents"  rate  is  not  payable  to 
soidier  who  are  not  supporting  their 
famHies.  Cases  involving  alleged  failure 
or  refusal  of  soldiers  to  pay  at  least  the 
difference  between  BAQ  at  the  with- 
and  without-depjendents  rate  for  the 
support  of  family  members  will  be 
referred  to  the  proper  FAO  after 
investigation.  Nonsupport  of  family 
members  for  whom  BAQ  is  claimed  may 
result  in — 

(1)  Collection  of  BAQ  received  but  not 
given  to  the  family  members. 

(2)  Stoppage  of  BAQ  at  the  "with 
dependents "  rate. 

(3)  Punitive  or  administrative  action 
against  a  soldier  for — 

(i)  Violating  the  minimum  support 
requirements  of  this  regulation. 

(ii)  Submitting  a  fraudulent  claim  for 
BAQ  based  on  false  information. 

(c)  Forfeiture  of  BAQ.  Forfeiture  of  the 
"with  dependents"  portion  of  BAQ  does 
not  relieve  the  soldier  of  the  obligation 
to  support  family  members  as  set  up  in 
this  regulation. 

(d)  BAQ  entitlements  versus  Army 
minimum  support  requirements  Terras 


for  entitlements  to  BAQ  are  set  forth  in 
DODHtl.  pari  3,  chapter  2.  Excefitt  as 
provided  in  this  ragalatkni,  BAQ 
entitlements  have  no  relatnnuhip  to 
Army  BwnimiBn  support  reqaircnenta. 

%S»AX   Gamiahmant. 

(a>  Geaeral.  (1)  Pub.  L.  93-ai7  (42 
U.S.C.  850)  permits  gamishmeat. 
attachment,  or  assignment  of  Federal 
wages  and  retirement  payments  to 
enforce  court-ordered  child  support  and 
alimony  obligations  that  are  in  arrears. 
It  inclndes  foreign  court  orders  when — 

(i)  Required  by  treaty  or  international 
a^eement.  (A  soldier  is  subject  to 
garnishment  for  child  support  issued  by 
the  FRG  only  while  physically  stationed 
in  Germany.) 

(ii)  Recognized  by  a  court  of 
competent  jurisdiction.  Applicable  State 
laws  govern  l^al  procedures  to  be  used 
by  complainants,  furisdicttonal  or 
procedural  challenges  to  garnishment 
actions  remain  the  responsibility  of 
individual  members. 

(2)  In  the  absence  of  State  law  more 
favorable  to  the  soldier,  15  U.S.C.  1673 
limits  the  amount  of  pay  that  can  be 
gamisheed  as  follows: 

(i)  Fifty  percent  of  disposable  pay 
when  a  soldier  is  supporting  a  spouse  or 
dependent  child  who  is  not  the  subject 
of  the  support  order.  (See  §  584.8(a)(3) 
for  an  explanation  of  disposable  pay.) 

(ii)  Sixty  percent  of  disposable  pay 
when  a  soldier  is  not  supporting  such 
spouse  or  dependent  child. 

(iii)  An  additional  5  percent  in  each  of 
the  above  cases  if  payments  are  more 
than  12  weeks  overdue. 

(3)  The  items  of  pay  listed  in 
§  584.8(a)(3)(i)  are  subject  to 
garnishment  except  for  amounts 
deducted  for  the  items  listed  in 
§  584.8(a)(3)(ii). 

(i)  Items  of  pay  and  bonus  subject  to 
garnishment. 

(A)  Basic  pay. 

(B)  Special  pay  (including  enlistment 
and  reenlistment  bonuses). 

(C)  Incentive  pay. 

(D)  Inactive  duty  training  pay. 

(E)  Academy  officials  pay  (except 
personal  money  allowances). 

(F)  Accrued  leave  payments  (basic 
pay  portion  only). 

(G)  Retired  and  retainer  pay. 

-     (H)  Lump-sum  Reserve  bonus. 

(I)  Separation  payments  (readjustment 
pay  and  severance  pay). 

(ii)  Deductions  not  subject  to 
garnishment. 

(A)  Federal  income  tax  withholding 

(B)  State  income  tax  withholding. 

(C)  Servicemen's  Group  Life 
Insurance.  "'■         • 
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(D)  Social  Security  taxes  (Federal 
insurance  Contributions  Act). 

(E)  United  States  Soldier's  and 
Airmen's  Home. 

(F)  Survivor  Benefit  Plan. 

(G)  Retired  Servicemen's  Family 
Protection  Plan. 

(H)  Indebtedness  to  the  United  States 
and  delinquent  Federal  taxes. 

(I)  Fines  and  forfeitures  ordered  by  a 
court-martial  or  commander. 

(b)  USAFAC procedures.  The 
USAFAC  will-process  most  garnishment 
orders.  Unless  the  order  is  contrary  to 
Federal  law  or  the  laws  of  the 
jurisdiction  from  which  it  was  issued, 
the  soldier's  pay  will  be  garnished  per 
the  court  order.  Garnishment  orders  will 
be  sent  by  certified  or  registered  mail  to 
the  Commander.  USAFAC.  ATTN: 
FINCL-G.  Indianapolis.  IN  46249-0160. 
However,  all  legal  process  issued  by 
German  courts  will  be  processed  under 
DODPM.  section  70710.  when  the  soldier 
is  stationed  in  the  FRG.  The  documents 
must  expressly  state  they  pertain  to 
child  support  or  alimony.  Also,  the  name 
and  social  security  number  (SSN)  of  the 
soldier  must  be  included.  The 
submission  of  a  divorce  decree  or 
support  order  alone  is  not  enough,  as  a 
garnishment  order  is  required. 

S  M4.9    Involuntary  aUotments. 

(a)  General.  Pub.  L  97-248  (42  U.S.C. 
665]  permits  involuntary  allotments  from 
pay  and  allowances  of  soldiers  on     ....  ;- 
active  duty  as  child,  or  child  and 
spousal,  support  payments  when — 

(1)  The  soldier  nas  failed  to  make 
payments  under  a  court  order  for  2 
months  or  in  a  total  amount  equal  to  or 
in  excess  of  the  support  obligations  for  2 
months. 

(2)  Failure  to  make  such  payments  is 
established  by  notice  from  an 
authorized  person  to  the  Commander. 
USAFAC.  ATTN:  RNCL-G. 
Indianapolis.  IN  46249-0160.  An 
authorized  person  is — 

(i)  Any  agent  or  attorney  of  any  State 
having  in  efiFect  a  plan  approved  under 
part  D  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  651-«64).  who  has  the 
duty  or  authority  under  the  plan  to  seek 
recovery  of  any  amounts  owed  as  child 
or  child  and  spousal  support  (including, 
when  authorized  under  a  State  plan,  any 
official  of  a  political  subdivision). 

(ii)  A  court  or  agent  of  the  court  that 
has  authority  to  issue  an  order  against 
the  soldier  for  the  support  and 
maintenance  of  a  child. 

(3)  Such  notice  must  give  the  soldier's 
full  name  and  SSN.  Also,  it  must  list  the 
name  and  address  of  the  person  to 
whom  the  allotment  is  payable.  The 
amoimt  of  the  allotment  will  be  the 
amount  needed  to  comply  with  the 


support  order.  The  allotment  may 
include  arrearages  as  well  as  amounts 
for  current  support  if  provided  for  in  the 
support  order.  A  copy  of  this  must  be 
included  with  the  notice.  If  proper,  a 
statement  must  be  included  that  the 
support  allotment  qualifies  for  the 
additional  5  percent  in  excess  of  the 
maximum  percentage  limitations.  These 
limitations  are  prescribed  in  15  U.S.C. 
1673. 

Also,  a  copy  of  the  underlying  support 
order  must  be  included  with  the  notice. 
An  allotment  under  this  provision  will 
be  adjusted  or  discontinued  only  upon 
notice  from  an  authorized  person. 

(b)  Procedures.  No  action  will  be 
taken  to  set  up  an  allotment  until  the 
soldier  has  the  chance  to  consult  a  legal 
assistance  attorney.  The  purpose  of  the 
meeting  is  to  discuss  the  legal  and  other 
factors  involved  with  respect  to  the 
soldier's  support  obligation  and  failure 
to  make  payments.  If  the  soldier  has  not 
consulted  with  legal  counsel,  the 
allotment  will  start  the  first  end-of- 
month  payday  after  30  days  have 
elapsed  since  notice  was  given  to  the 
affected  soldier. 

Appendix  A — Reference 

Section  I — Required  Publications 
AR  340-17 
Release  of  Information  and  Records  from 
Army  Files.  (Cited  in  {  584.1(f)(2).) 
AR  340-21 
•   The  Army  Privacy  Program.  (Cited  in 

§584.1(0(2).) 
AR  600-37 
Unfavprable  Information.  (Cited  in 
SS  S84.1(d](S)(viii)(B)  and  584.2(l)(5).) 
AR  640-3 
Identification  Cards,  Tags,  and  Badges. 
(Cited  in  SS  584.2(l)(l)(v)  and 
584.3(c)(3)(v).) 
Misc  Pub  13-1 
DOD  Military  Pay  and  Allowances 
Entitlements  Manual.  (Cited  In  {$  584.7a. 
584.7(d)  and  584.8(b).) 
Uniform  Code  of  Military  Justice 
(Cited  In  SS  584.1(d)(5).  584.2(g)(4)(ii). 
584.2(l)(2)(v)(B).  and  584.3(b)(l)(ii).) 

Section  II — Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this  regulation. 
ARll-2 

Intemal  Control  Systems 
AR20-1 

Inspector  General  Activities  and 
Procedures 
AR  140-1 

Mission,  Organization,  and  Training 
AR340-2 

Maintenance  and  Disposition  of  Records 
for  TOE  Units  and  Certain  Other  Units  of 
the  Army.  •  -■ 
AR  340-18 

The  Army  Functional  Files  System 
AR  600-240 

Marriage  in  Oversea  Commands 


AR  801-280 

Army  Reenlistment  Program 
AReoe-3 

Naturalization  and  Citizenship  of  Military 
Personnel  and  Dependents 
AR  608-61 
Application  for  Authorization  to  Marrj' 
Outside  of  the  United  States 
AR  835-100 

Officer  Personnel  (Separations) 
AR  635-200 

Enlisted  Personnel  (Separations)       ' 
Misc  Pub  8-1 
Joint  Travel  Regulations.  Volume  1: 
Members  of  the  Uniformed  Services  - 

Section  III — Prescribed  Forms 

DA  Form  54Se-R 
Authorization  to  Release  Information  from 
Army  Records  on  Nonsupport/Child 
Custody/Paternity  Complaints.  (Cited  in 
SS  584.1{d)(5Hiv)(B),  584.1(f)(1). 
584.2(1  )(2)(iv).  and  584.3(b)(2)(ii).) 

DA  Form  S460-R 
Request  for  Help  in  Receiving  Sufl^tl  and/ 
or  Identification  Cards  for  Family 
Members.  (Cited  in  S  584.2(1).) 

Section  IV— Referenced  Forms 
DA  Form  2-1 

Personnel  Qualification  Record-Part  Ii 
DA  Form  2029^ 

Application  for  Authorization  to  Marry 
Outside  of  the  United  States 
FS  Form  240 
Report  of  Birth  Abroad  of  a  Citizen  of  the 
United  States 
FormN-eOO 

Application  for  Certificate  of  Citizenship 
PS  Form  3811 
Return  Receipt,  Registered.  Insured,  and 
Certified  Mail 

Glossary 

Section  I — Abbreviations ' 

ARNGUS 

Army  National  Guard  of  the  United  States 
BAQ 

Basic  allowance  for  quarters 
DA 

Department  of  the  Army 
DOD 

Department  of  Defense 
DODPM 

Department  of  Defense  Military  Pay  and 
Allowances  Entitlements  Manual 
FAO 

Finance  and  accounting  office 
FRG 

Federal  Repubic  of  Germany 
HQDA 

Headquarters.  Department  of  the  Army 
ID  cards 

identification  cards 
IG 

Inspector  general  "^ 

INS 

Immigration  and  Naturalization  Service 
RCPAC 

U.S.  Army  Reserve  Components  Personnel 
and  Administration  Center 
SJA 

Staff  Judge  Advocate 
SSN 

Social  Security  Number  '  ■.-   - 
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UCMI 

Unifonn  Code  of  Military  Justice 
USACFSC 

U&  Amy  GonunanHy  and  Family  Subpart 
Center 
USAFAC 

U^  Aimy  Fioanca  and  Accouatiag  Canter 
USAR 

U.S.  Army  Reserve 
VHA 

Variable  Housing  Allowance 

Section  II — Terms 
Arrearage 

The  total  amount  of  money  a  saMler  owes 

a  family  member  for  prior  months  in  whicli 
the  soldier  failed  to  comply  with  the 
minimum  support  requirements  of  this 
re^tiration. 

Basic  Aliowamce  for  Quarters 

An  amount  of  money  prescribed  and 
limited  by  law  tfiat  a  soldier  receives  to  pay 
for  quarters  not  provided  by  the  Government. 

Child  Custody  Coapkunt 

A  written  or  oral  comptaint  by  a  fonrily 
member,  or  a  third  party  acting  on  behalf  of  a 
family  member,  that  alleges  that  the  soldier  ia 
violating  a  court  order  granting  custody  of 
minor  children  to  someone  other  than  (ha 
soldier.  It  also  includes  a  complaint  by  a 
mother  of  a  child  bom  out  of  wedlock  against 
a  soldier  father  who  has  abducted  ot 
detained  the  child. 

Court  Order 

As  used  in  this  regulation,  court  order 
inchides  all  judicial  and  administrative 
orders  and  decrees,  permanent  and 
temporary,  granting  child  custody.  (Greeting 
financial  support,  and  executing  paternity 
findings.  It  also  includes  any  foreign  natjen 
court  or  administrative  order  recognized  by 
treaty  or  international  agreement.  Court 
orders  are  presumed  valid  in  the  absence  of 
evidence  to  the  contrary. 

Family  Member 

For  the  purpose  of  this  regulation  only,  a 
family  member  inclodes — 

a.  A  soldier's  present  spouse.  (A  former 
spouse  is  not  a  family  member.  However. 
except  as  otherwise  indicated,  the  term 
"famity  member"  includes  any  former  spouse 
for  whom  the  soldier  is  required  by  any  court 
order  to  provide  financial  support.) 

b.  A  soldier's  minor  children  from  present 
and  former  marriages,  including  children 
legally  adopted  by  the  soldier.  [A  family 
member  does  not  include  the  child  of  a 
soldier  who  has  been  legally  adopted  by 
another  person.) 

c  Minor  children  bom  out  of  wedlock  to- 
ll) A  woman  soldier. 

(2)  A  male  soldier  if  evidenced  by  a  decrae 
of  paternity  identifying  the  soldier  as  the 
father  and  ordering  the  soldier  to  provide 
support 

d.  Any  other  person  (for  example,  parent, 
stepchild,  etc.)  for  whom  the  soldier  has  an 
obligation  to  provide  finanrial  auiiport  indar 
the  law  of  the  domicile  of  either  the  soldier  or 
the  supported  person. 


Financial  Support  Provision 

The  provision  in  a  court  order  or 
wpantion  agreement  directing  the  aoUitr  to 
provide  financial  support  to  a  family  mambar 
on  a  periodic  basis. 

Go  vemment  Family  Quarten 

Any  sleeping  accommodations  or  (araitj^- 
type  housing  owned  or  leased  by  tlw  U.S. 
Govemnxnt 

Gross  Pay 

For  support  purposes,  gross  pay  includes 
basic  pay  and  allowances  to  include  special, 
incentive,  and  other  pay  when  received  on  a 
monthly  basis.  Gross  pay  does  not  inchide 
funds  not  received  on  a  monthly  basis  (that 
is,  enlistment  and  racnlistment  bonuses  and 
accrued  leave  payments).  Cross  pay  does  aot 
include  wages  from  off-duty  employment. 

Legal  Assistance  A  ttomey 

Army  lawyers  designated  to  advise  and 
assist  soldiers  and  their  families  on  family 
law  matters.  Such  matters  include  marriage, 
divorce,  adoption,  paternity,  child  custody 
problems,  and  support  obligations,  bi  the 
context  of  this  regulation,  a  legal  assistance 
attorney  also  includes  a  lawyer  retained  h^  a 
soldier  at  his  or  her  own  expense. 

Minor  Children 

Unmarried  children  under  18  years  of  age 
who  are  not  on  active  duty  with  the  Armed 
Forces. 

Nonsupport  Complaint 

A  written  or  oral  complaint  by  a  family 
member,  or  a  third  party  acting  on  behalf  of  a 
family  member,  that  alleges  one  of  the 
following: 

a.  Soldier  is  providing  no  financial  support. 

b.  Soldier  is  providing  insufficient  financial 
support. 

c.  Soldier  is  failing  to  comply  with — 

(1)  An  oral  agreement, 

(2)  A  written  support  agreement,  or 

(3)  A  court  order  that  sets  up  a  financial 
support  requirement. 

Soldier 

As  used  in  this  regulation,  the  term  soldier 
inchides  commissioned  oflicers,  warrant 
ofiicers,  and  enlisted  personnel. 

Staff  Judge  Advocate 

The  chief  legal  officer  and  his  or  her  staff 
who  advise  commanders  on  laws  and 
regulations  affecting  the  command.  Includes 
command  judge  advocates  and  ftost  judge 
advocates,  but  not  legal  assistance  attorneys 
or  attorneys  assigned  to  the  Trial  Defense 
Service. 

System  of  Records 

Any  record  under  DA  control  from  which 
information  is  retrieved  by  the  name  of  the 
individual  or  by  his  or  her  SSN. 

Variable  Housing  Allowance 

Am  amount  of  money  prescribed  by  law 
tkat  a  soldtcr  receives  to  defray  high  housing 
costs  in  the  continental  United  Stetcs. 

Written  Support  Agreement 

Any  written  agreement  between  htsband 
and  wife  in  which  the  antount  of  periodic 


financial  support  to  be  provided  by  the 

soldier  spouse  has  been  agreed  to  by  the 

parties.  A  written  support  agreement  may  be 

contained  in  a  separation  agreement  or 

property  settlement  agreement  Also,  the 

support  agreement  may  be  shown  by  letttrs 

exchanged  between  the  partiea  in  which  tha 

amount  of  support  has  been  agreed  to  by  the 

parties. 

John  O.  Roach,  II. 

Arwy  Liaison  Officer  with  the  Federal 

Register. 

(FR  Doc  85-30311  Filed  12^23-aS:  8:45  ml  ' 
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LIBRARY  OF  CONGRESS 
Ccpyright  Offic* 
37  CFR  Part  201 
[Docket  Na  RM  85-61 

Recordation  and  Certification  of  Coin- 
Operated  Ptionorecord  Players 

AACMCV:  Library  of  Congress,  Copyright 
OiBce. 

action:  Final  Regulations. 

summary:  The  Copyhgfat  Office  of  the 
Library  of  Congress  is  issuing  final 
regulations  amending  portions  of  37  CFR 
201.16  concerning  deletion  of  certain 
information  from  the  jukebox  certificate. 
The  change  facilitates  the  private 
administration  of  an  agreement  reached 
between  the  performing  rights  societies 
and  the  Amusement  ft  Music  Operators 
Association  regarding  civil  enforcement 
of  the  jukebox  complusory  Kcense  of  17 
U.S.C.  116. 

gFFECTlVE  date:  December  24, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader,  General  Counsel,  U3. 
Copyright  Office.  Library  of  Congress, 
Washington.  DC  205fift  [2D2>  2e7-d3aa 

SUPPLEMENTARY  MPORMA-nONI  The 

Copyright  Act,  title  17  U.S.C  116 
establishes  conditions  under  which 
operators  of  coin-operated  pbonorecord 
players — ctmunonly  referred  to  as 
"jukeboxes" — may  obtain  a  complusory 
license  for  the  performance  of 
nondramatic  musical  worics. 

A  complusory  license  permits  the  use 
of  ft  copyrighted  work  without  the 
consent  of  the  copyright  ovimer,  if 
certain  conditions  are  met  and  royatties 
paid.  Section  116  establishes  general 
rules  governing  the  conditions  of  the 
complusory  license  for  coin-operated 
piionorecord  plajrers.  and  requires  the 
Register  of  Copyrights  to  prescribe 
regulations  governing  camplusory 
license  applications  and  certificates  to 
be  afFbced  to  licensed  phonorecord 
players. 


UMI 
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The  administration  and  civil 
enforcement  of  the  oomplusory  licensing 
system  has  caused  friction  between 
copyright  owners  and  jukebox 
operators.'  The  royalty  fee  initially 
established  in  the  1976  Copyright  Act 
was  $8  aiuiually  per  coin-operated 
phonorecord  player.  In  19B1,  the 
Copyright  Royalty  Tribunal,  \mder  its 
statutory  authority,  raised  the  royalty 
fee.  46  FR  884  (1981).  In  1982  and  1983 
the  fee  became  $25  per  jukebox,  and. 
thereafter,  $50  per  jukebox,  subject  to  a 
cost  of  living  adjustment  on  January  1, 
1987.  Jukebox  operators  argued  this 
increase  was  too  high,  but  the  rate 
adjustment  was  upheld  by  the  courts. 
Amusement  and  Music  Operators  Ass  'n. 
▼.  Copyright  Royalty  Tribunal,  676  F.2d 
1144  [7th  Cir.  1982),  cert,  denied  450  U.S. 
907  (1982).  The  Copyright  Office 
implemented  the  rate  adjustment  by 
publishing  final  regulations  at  47  FR 
25004  (June  9, 1982). 

The  AMOA  then  sought  legislative 
reform  of  the  jukebox  complusory 
license,  particularly  with  respect  to  the 
copyright  royalties  payable.  Several 
bills  w«%  introduced  in  the  98th 
Congress  {e.g.,  S.  1734,  H.R.  3858.  and 
H.R.  4010),  which  would  have 
established  a  one-time  royalty  fee  per 
jukebox  for  its  entire  useful  life,  in  lieu 
of  the  current  annual  licensing  fee. 

The  performing  rights  societies 
opposed  these  bills  on  the  ground  of 
fairness  and  argued  that  voluntary 
comphance  with  the  complusory 
licensing  scheme  by  operators  was  low. 
While  significant  penalties  in  the 
copyright  law  existed  for  performance 
by  coin-operated  phonorecord  players  of 
musical  compositions  without  a  license, 
enforcement  of  those  remedies  was 
expensive.  As  a  result  of  perceived 
noncompliance  with  the  ticensing. 
scheme,  copyright  owners  lost  a 
signiHcant  portion  of  the  royalties  to 
which  they  were  entitled  under  the 
existing  law. 

In  order  to  reach  a  mutually 
acceptable  solution.  Congressional 
leaders  urged  the  interested  parties  to 
enter  into  private  negotiations.* 
Following  this  advice,  the  performing 
rights  societies  and  AMOA  succeeded  in 
reaching  an  agreement  to  be  in  effect 


'  In  general,  the  lioenting  of  peifonnance  rights  of 
musical  compositions  are  handled  by  the  perfbming 
rights  societies.  Section  116(eJ  of  the  copyright  law 
identines  the  performing  rights  societies  as  the 
American  Society  of  Composers,  Authors,  and 
Publishers  (ASCAP).  Broadcast  Music  Inc.  (BMI). 
an  J  SESAC.  Inc  In  oopyright  matters,  jul(ebox 
operators  have  been  represented  by  their  trade 
association.  Amusement  &  Music  Operators  Ass'n. 
(AMOA).  ,^- 

'  KUboanL  May  25. 1965.  at  1. 


imtil  1090.  which  resolves  several  points 
of  controversy. 

One  part  of  the  agreement  would 
allow  jukebox  operators  to  transfer 
certificates  from  jukeboxes  not  in 
service  to  those  which  are  publicly 
performing  musical  compositions.  The 
parties  to  the  agreement  believes  such  a 
policy  is  both  equitable  and  consistent 
with  the  statute. 

In  order  to  facilitate  the  private 
administration  of  this  agreement  the 
Copyright  OfBce  issued  a  proposed 
regulation  on  October  23, 1985,  making 
two  minor  changes.  50  FR  42965.  Under 
the  existing  regulation,  the  certificate 
was  required  to  contain  the  name  of  the 
manufacturer  of  the  coin-operated 
phonorecord  player  and  the  player's 
serial  number.  In  addition,  subsection 
201.16(c)(2)  provided  that  the  certificate 
consisted  of  two  parts.  Under  the 
proposed  regulation,  information 
relating  specifically  to  the  coin-operated 
phonorecord  player  would  be  deleted 
from  the  certificate  and  subsection 
201.16(c)(2)  would  be  modified  to  reflect 
the  fact  that  the  certificate  would  no 
longer  consist  of  two  parts. 

The  Copyright  Office  received  two 
comments  on  the  proposed  regulation. — 
one  from  the  AMOA.  and  another  from 
a  jukebox  operator.  Both  comments 
urged  adoption  of  the  proposed 
regulation. 

Under  section  116  of  the  copyright 
law,  the  Copyright  Office  is  authorized 
to  determine  the  content  of  the 
certificate.  The  resolution  of  disputes 
throuigh  private  negotiation  is  clearly  a 
laudable  goal.  All  interested  parties 
appear  to  agree  that  the  change  would 
facilitate  a  more  equitable 
administration  of  the  compulsory 
license.  The  Copyright  Office  received 
no  comments  opposing  the  modification. 
For  these  reasons  the  Copyright  Office 
has  decided  to  adopt  the  proposed 
regulation  as  final,  without  change. 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  which  is  part  of 
the  legislative  brancL  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  Jime  11, 1046.  as 
amended  (title  5.  Chapter  5  of  the  U.S. 
Code,  Subchapter  II  and  Chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 


agencies  as  defined  in  the 
Administrative  Procedure  Act* 

List  of  Subjects  in  37  CFR  Part  201 

Copyrights  Copyrights  Office 
Jukeboxes. 

PART  201— (AllENOEOl 

In  consideration  of  the  foregoing.  Part 
201  of  37  CFR,  Chapter  U  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  201  is 
revised  to  read  as  follows: 

Authority.  Sec  702. 90  SUL  2541, 17  U.S.C 
702;  S  201.16  ia  alM  issued  under  17  U.S.C 

116. 

2.  Section  201.16  (c)(1)  and  (cK2)  is 
revised  to  read  as  follows: 

S  201.16    H«cordtlon  and  ciUWtatloii  of 
cdo-opsrlsd  phoooraeofd  i 


(c)  Certificate.  (1)  After  receipt  of  the 
prescribed  form  and  fee,  the  Copyright 
Office  will  issue  a  certificate  containing 
the  information  set  forth  in  paragraphs 
(b)(1)  (i)  and  (ii)  of  this  section,  together 
with  a  unique  licensing  number,  the  date 
of  issuance  of  the  certificate  and  the 
date  of  expiration  of  the  license  The 
date  of  expiration  of  the  license  %vill  be 
December  31st  of  the  year  in  which  the 
certificate  is  issued.  Certificates  issued 
upon  payment  of  a  half-year  fee  will  be 
valid  only  after  July  1  of  the  year  in 
which  they  are  issued  and  will  be  so 
identified. 

(2)  The  certificate  may  be  affixed  in 
the  record  selection  (title  strip)  panel  of 
a  player  or  in  another  position  on  the 
player  where  it  can  be  readily  examined 
by  the  public  but  in  any  case  it  must  be 
clearly  visible. 

Dated:  December  13. 1985. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved: 
Daniel ).  BootstiB, 
TVie  Librarian  of  Congress. 
[FR  Doc.  85-30389  Filed  12-23-85:  8:45  am) 

aiLUNQ  CODE  1410-ei-« 


*  The  Copyright  OfBce  was  not  subject  to  the 
Administrative  Procedure  Act  t>efore  197B,  and  it  ia 
now  subject  to  it  only  in  areas  specified  by  section 
7tn(d)  of  the  Copyright  Act  (Le.  ~all  actions  taken 
by  the  Register  of  Copyrights  under  this  btle  (17), " 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits)  (17  U.S.C  70S(b)).  The  Copyright 
Act  does  not  make  the  Office  an  "agency"  as 
defined  in  the  Administrative  Procedure  Ad  For 
example,  personnel  actions  taken  by  the  OfBce  are 
not  subject  to  APA-FtXA  requirements. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
IFL-014;  A-4-FRL-2942-3] 

Approval  and  Promulgation  of 
implementation  Plans;  Florida; 
Elemental  Sulfur  Storage  and  Handling 
Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  EPA  today  approves  the 
Florida  elemental  sulfur  storage  and 
handling  rule.  This  rule  sets  up  specific 
regulations  for  the  storage  and  handling 
of  sulfur,  both  in  the  solid  and  molten 
form.  This  rule  conforms  to  all  EPA 
guidelines  on  particulate  matter. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  February  24, 1986  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kelly  McCarty  of  EPA 
Region  IV's  Air  Management  Branch 
(see  second  address  below).  Copies  of 
the  State's  submittal  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 
Bureau  of  Air  Quality  Management. 

Florida  Department  of  Environmental 

Regulation,  Twin  Towers  Office 

Building,  2600  Blair  Stone  Road, 

Tallahassee.  Florida  32301 
Environmental  Protection  Agency. 

Region  IV.  Air  Management  Branch. 

345  Courtland  Street.  NE.,  Atlanta. 

Georgia  30365 
Public  Information  Reference  Unit. 

Library  Systems  Branch. 

Environmental  Protection  Agency,  401 

M  Street,  SW..  Washington.  DC  20460 

FOR  FURTHER  INFORMATION  CONTACT 

Kelly  McCarty.  EPA  Region  IV,  Air 
Management  Brapch,  at  the  above 
address,  and  phone  404/881-3286.  or 
FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  The 
Florida  Department  of  Environmental 
Regulation  (FDER)  submitted  the 
elemental  sulfur  storage  and  handling 
rule  to  EPA  on  May  31. 1985.  The  only 
existing  sources  are  located  in  the 
Tampa  Bay  area,  which  is 
nonattainment  for  the  secondary 
standard  for  Total  Suspended 
Particulates  (TSP).  The  Part  D  plan  for 
attainment  of  the  secondary  TSP 
standard  was  submitted,  and  approved 
by  the  EFA  on  May  2, 1982.  This  plan 
contained  measures  for  implementing 
Reasonably  Available  Control 
Technology  (RACT  for  certain  sources, 


plus  a  commitment  to  study  certain 
other  non-traditional  sources  to 
ascertain  their  impact.  The  only  part  of 
this  Part  D  plan  which  would  apply  to 
sulfur  storage  and  handling  facilities  is  a 
generic  rule  applying  to  materials 
handling,  sizing,  screening,  crushing, 
and  grinding  operations.  This  current 
rule  supplements  that  previous  RACT 
rule  with  additional  requirements  for 
sulfur  storage  and  handling  facilities. 
This  sulfur  storage  and  handling  rule 
will  not  interfere  with  the  current  EPA- 
approved  SIP.  including  the  New  Source 
Review  (NSR)  requirements,  because  it 
does  not  create  any  additional 
exemptions,  only  additional 
requirements,  for  these  facilities.' 

Scope  I 

The  rule  includes  revisions  to  the 
following  sections  of  the  Florida 
Administrative  Code: 

•  17-2.100    Definitions:  Adds 
definitions  as  needed  for  the  rule. 

•  17-2.215    Emission  Estimates:  This 
section  establishes  standards  for  making 
emission  estimates  of  the  sulfur 
particulates  generated  during  handling 
for  all  regulatory  purposes  including 
permitting  and  reporting.  The  equations 
used  are  the  same  as  those  used  for 
particulate  matter. 

•  17-2.540    Source  Specific  New 
Source  Review  Requirements:  The 
requirements  of  this  section  apply  to 
specific  categories  of  new  and  modified 
sources  and/or  facilities,  and  includes  a 
preconstruction  sulfur  deposition 
analysis  and  postconstruction 
monitoring.  All  facilities  that  produce 
less  than  5000  tons  per  year  are  exempt 
from  the  requirements  of  this  section. 
This  section  does  not  exempt  any  source 
^m  existing  new  source  review 
requirements  (including  prevention  of 
significant  deterioration  requirements). 

•  17-2.600    Specific  Source  Emission 
Limiting  Standards:  This  section  outlines 
specific  work  practices  that  must  be 
followed  when  transporting,  storing,  and 
handling  elemental  sulfur  in  the 
pelletized  or  molten  form.  It  includes 
unloading  from  marine  vessels,  railcars. 
and  trucks.  The  section  also  prohibits 
the  handling,  storage  or  transporting  of 
any  form  other  than  pelletized  or  molten 
sulfur,  except  for  transferral  within  the 
boundaries  of  a  single  facility.  This 
section  also  allows  sources  to  utilize 
alternate  methods  or  control 
technologies  to  control  sulfur  particulate 
emissions,  provided  that  they  result  in 
emissions  that  are  less  than  or  equal  to 
those  achieved  by  the  equivalent 


'  Prior  to  this  rule,  sulfur  in  the  pelletized  form 
was  not  allowed  to  lie  handled  in  the  state,  but  this 
prohibition  was  not  pari  of  the  EPA-approved  SIP. 


UMI 


methods  or  technologies  stated  in  the 
rule,  and  that  prior  Department  approval 
is  obtained. 

•  17-2.700    Stationary  Point  Source 
Emissions  Test  Procedures:  This  change 
adds  several  new  subsections  of  testing 
procedures  by  reference,  including 
several  Sulfur  Development  Institute  of 
Canada  (SUDIC)  test  methods,  and 
reformants  the  Particulate  Emissions 
section. 

•  17-2.753    DER  Ambient  Test 
Methods:  This  change  adds  subsection: 
(2)  DER  Reference  Method  for 
Monitoring  the  Deposition  of  Sulfur 
Particulate. 

The  FDER  also  deleted  part  of  Section 
17-2.630  Best  Available  Control 
Technology  (BACT).  This  deletion 
consists  of  the  references  to  Lowest 
Reasonably  Available  Control 
Technology,  since  that  rule  has  been 
replaced  by  BACT. 

EPA's  review  was  based  upon 
particulate  matter  regulations  and 
guidelines,  since  EPA  has  no  elemental 
sulfur  emission  limitations  or  guidelines, 
only  sulfur  dioxide  emission  limitations. 
Since  the  rule  strengthens  rather  than 
relaxes  the  EPA-approved  SIP.  EPA 
believes  that  approval  of  the  rule  is 
consistent  wipi  the  applicable 
requirements  of  the  Clean  Air  Act. 

Action.  EPA  has  reviewed  the 
submitted  material  and  is  approving  it 
as  submitted.  This  action  is  taken 
without  prior  proposal  because  the 
changes  are  non-controversial  and  EPA    - 
anticipates  no  comments  on  them.  The 
public  should  be  advised  that  this  action 
will  be  elective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn,  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action,  and  the  other  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  24. 1986. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  307(b)(2)). 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

Incorporation  by  reference  of  the 
Florida  State  Implementation  Plan  was 
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approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Sulfur 
oxides,  Particulate  matter.  Incorporation 
by  reference. 

Dated:  December  16. 1985. 
Lee  M.  Thonuis, 

Administrator. 

PART  52— (AMENDED] 

Part  52  of  Chapter  I.  Title  40  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  K— Rorida 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  7401-7642. 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(57]  as  follows: 

§52.520   Idantificatlon  of  piaa 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

***** 

(57]  Changes  to  Florida 
Administrative  Code  (FAC)  Chapter  17- 
2,  submitted  on  May  31, 1985,  by  the 
Florida  Department  of  Environmental 
Regulation  (FDER). 

(i)  Incorporation  by  reference. 

(A)  May  31, 1985  letter  from  the 
Florida  DER,  and  Amendments  to  FAC 
Chapters  17-2.100, 17-2.215, 17-2.540. 
17-2.600, 17-2.700  and  17-2.753  which 
were  adopted  by  the  FDER  on  April  11, 
1985.  Allow  suihu"  in  the  pelletized  form 
to  be  shipped  and  handled  in  the  State. 
Also  establish  new  source  review 
requirements,  emission  estimating 
procedures,  emission  limiting  standards, 
and  test  procedures  for  elemental  sulfur 
storage  and  handling  facilities. 

(ii)  Additional  Information. 

(A)  None. 

[PR  Doc.  85-30348  Filed  12-23-85: 8:45  am] 

BILUNQ  COOE  M«»-H-« 


40  CFR  Part  52 
[A-1-fRL-2MS-S] 

Approval  and  Promulgation  of 
Implementatfon  Plans;  Rhode  Island; 
Correction 

agency:  Environmental  Protection 
Agency  (EPA}. 


ACTION:  Final  rule;  correction. 

StMMARY:  This  document  corrects  (1} 
thie  table  codified  at  40  CFR  52.2076 
which  summarizes  the  dates  for 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS]  for  the 
State  of  Rhode  Island;  (2]  the  section 
codified  at  40  CFR  52.2084  which  lists 
the  elements  of  Rhode  Island's  revisions 
for  which  EPA  has  talcen  no  action;  and 
(3]  the  section  codified  at  40  CFR  52.2085 
which  granted  an  extension  for 
submission  of  Rhode  Island's  plan  for 
attainment  and  maintenance  of  the 
primary  standard  for  suspended 
particulate  matter  (TSP)  in  the 
Providence  primary  standard 
nonattainment  area. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Conroy,  (617)  223-4869,  FTS 
223-4869. 

SUPPLEMENTARY  INFORMATION:  On  July 
6, 1983  (48  FR  31026)  EPA  approved  the 
Rhode  Island  State  Implementation  Plan 
for  attainment  of  the  primary  NAAQS 
for  ozone.  On  this  date  the  attainment 
date  for  ozone  was  changed  from 
December  31, 1987  to  December  31, 1982. 
The  table  codified  at  40  CFR  52.2076 
which  lists  the  dates  for  attainment  of 
the  NAAQS  for  the  State  of  Rhode 
Island  was  not  revised  to  reflect  this 
change  on  this  approval  date.  This 
notice  corrects  the  statewide  attainment 
date  for  ozone  listed  in  the  table 
codified  at  40  CFR  52.2076. 

On  July  12, 1982  (47  FR  30065)  EPA 
approved  a  request  from  the  Rhode 
Island  Department  of  Environmental 
Management  to  change  the  attainment 
status  of  Providence,  Rhode  Island  from 
nonattainment  for  the  primary  TSP 
standard  to  nonattainment  for  the 
secondary  TSP  standard.  On  this 
approval  date,  neither  the  table  codified 
at  40  CFR  52.2076  which  lists  the  dates 
for  attainment  of  the  NAAQS  for  the 
State  of  Rhode  Island  nor  the  section 


codified  at  40  CFR  52.2085  which 
granted  an  extension  for  submission  of 
Rhode  Island's  primary  TSP  plan  for 
Providence  was  revised  to  reflect  the 
change  in  the  attainment  status  for  TSP 
in  Providence.  Since  Rhode  Island  has 
shown  that  the  primary  TSP  standard 
ha  ^  been  attained  in  Piovidence,  the 
extension  to  submit  a  primary  TSP 
attainment  plan  in  Providence  granted 
by  S  52.2085  is  no  longer  relevant.  This 
notice  removes  S  52.2085  and  corrects 
the  attainment  status  for  the  primary 
TSP  standard  in  Providence  in  the  table 
codified  at  40  CFR  52.2076. 

On  July  6, 1984  (49  FR  27750)  EPA 
approved  Rhode  Island's  Prevention  of 
Significant  Deterioration  (PSD)  plan.  On 
this  approval  date,  the  section  codified 
at  40  CFR  52.2084  which  lists  PSD  as  one 
of  the  elements  of  Rhode  Island's  plan 
on  which  EPA  has  taken  no  action,  was 
not  revised.  Since  EPA  has  fully 
approved  Rhode  Island's  PSD  plan,  this 
is  no  longer  an  element  of  Rhode 
Island's  plan  for  which  EPA  has  taken 
no  action.  This  notice  deletes  this  item. 

Dated:  December  10, 1985.   - 
Michael  R.  DeUnd, 
Regional  Administrator,  Region  J. 

PART  52— (AMENDED] 

Accordingly.  Part  52  of  Chapto-  L  Tide 
40  of  the  Code  of  Federal  Regulations  is 
corrected  as  follows: 

Subpart  00— Rhode  Island 

1.  Section  52.2076  is  corrected  to  read 

as  follows: 

§52.2076    Attainment  of  data*  for  national 
standards. 

The  following  table  presents  the  latest 
dates  by  which  the  national  standards 
are  to  be  attained.  These  dates  reflect 
the  information  presented  in  Rhode 
Island's  plan,  except  where  noted.    ■    .  ° 


NQi 

00 

Air  quality  control  ragion ' 

TSP 

sa 

Ok 

'^"aary 

Saoewaary 

Primary 

Sttoondvy 

Pro^tano. 

E  Prondane*.. 

(Vjln«ton          _...... _ 

c 

WafWK* - 

Pm<tihir*M 

Central  Falla 

Remainder  of  Rtmle  Island  portion  ol 
AOCR  120. 

a.  Air  quality  levels  presently  t>ettar  ttun  primary  alartdarda  or  area  • 

b.  Air  quality  levels  presently  better  ttian  sedondary  alandarda  or  area  is 
C  December  31,  1982 
d.  AMainment  date  not 


■  Sources  subiect  to  plan  raquiramanls  and  aKairaner*  dalea  estabNstied  under  saclion  1tO(aX2NA) 
Air  Act  Amendments  remain  ctiligated  to  comply  wHb  thoee  requirements  by  ttw  ewlwr  deadknes.  Tlae 
are  sat  out  at  40  CFR  S2.2076  (1978). 


prior  to  tia  1977  Oaan 
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§S2.2(M4    (AmHtdmU 

2.  Section  52.2084  is  corrected  by 
removing  and  reserving  paragraph  (b)(i). 

§52.3085    (Reserved] 

3.  Section  52.2085  is  removed  and 
reserved. 

|FR  Doc.  85-30350  Filed  12-23-85:  8:45  am] 

BIUJNC  CODE  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

Deletion  of  Footnotes  US249  and 
US293  From  the  Commission's  Rules 

agency:  Federal  Communications 

Commission. 

action:  Final  rule.      -:  ■       '  '- 

summary:  The  Federal  Communications 
Commission  amends  Part  2  of  its  Rules 
to  delete  footnotes  US249  and  US293 
from  the  Table  of  Frequency 
Allocations.  Footnote  US293  provided 
an  allocation  in  the  21850-21870  kHz 
band  to  the  radio  astronomy  service 
until  January  1. 1985  and  US249 
provided  an  allocation  in  the  25550- 
25600  kHz  band  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services 
until  January  1, 1985.  This  action  will 
bring  the  Commission's  Rules  into 
conformance  with  current  and  projected 
uses  of  these  bands. 
EFFECTIVE  DATE:  January  23. 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Thomas,  Office  of  Science  and 
Technology,  2025  M  Street  N\V.  20554. 
t202).653-8162. 
SUPPtEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  2 

Radio. 
Order 

In  (he  matter  of  amendment  of  Part  Z  to 
delete  footnotes  US249  and  US293  from  the 
Table  of  Frequency  Allocations. 

Adopted:  December  16, 1985. 

Released:  December  17. 1985. 

By  the  Managing  Director. 

1.  To  accommodate  the  HF  spectrum 
requirements  of  the  radio  astronomy 
service,  the  1979  World  Administrative 
Radio  Conference  changed  an  allocation 
for  the  radio  astronomy  service  from  the 
21850-21870  kHz  band  to  the  25550- 
25600  kHz  band.  In  implementing  this 
reallocation  domestically,  the 
Commissfon  provided  two  footnotes  to 


the  Table  of  Frequency  Allocations, 
Section  2.106  of  the  ConMnission's  Rules, 
to  allow  for  the  transition. '  Footnote     - 
US249  provided  an  allocation  in  the 
25550-25600  kHz  band  to  the  fixed  and 
mobile  services,  except  the  aeronautical 
mobile  service,  until  January  1, 1985. 
Footnote  US293  provided  an  allocation 
in  the  21650-21870  kHz  band  to  the  radio 
astronomy  service  until  January  1, 1985. 
Since  that  date  has  passed,  the 
footnotes  are  obsolete.  Therefore, 
footnotes  US249  and  US293  are  being 
removed  from  the  Table  of  Frequency 
Allocations,  Section  2.106,  as  shown  in 
the  Appendix. 

2.  This  action  is  considered  to  be 
editorial  in  nature.  Accordingly,  it  is 
ordered.  That  pursuant  to  authority 
found  in  Sections,4(i),  302,  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i).  302. 
and  303,  and  pursuant  to  Section 
0.231(d)  of  the  Commission's  Rules,  Part 
2  of  the  Commission's  Rules  and 
Regulations  is  amended  as  speciHed  in 
the  Appendix.  This  amendment  becomes 
effective  January  23, 1986. 

3.  Point  of  contact  on  this  matter  is 
Fred  Thomas,  (202)  653-8162. 

Federal  Communications  Commission. 
Edward  J.  Minkel, 

Managing  Director. 

Appendix  I 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Part  2  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

The  authority  citation  in  47  CFR  Part  2 
continues  to  read: 

Authority:  Sees.  4,  303,  48  Stat.  1066. 1082 
as  amended:  47  U.S.C.  154,  303. 

§2.106    (Amended) 

Section  2.106  is  amended  by  removing 
footnote  designator  US249  at  columns  4 
and  5  in  the  25550-25670  kHz  band,  by 
deleting  footnote  designator  US293  at 
columns  4  and  5  in  the  21850-21924  kHz 
band  and  by  deleting  the  text  of 
footnotes  US249  and  US293  from  the  list 
of  footnotes  following  the  Table  of 
Frequency  Allocations. 

[Fft  Doc.  85-30200  Filed  12-23-85;  8:45  am] 
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'See  Second  Report  and  Order  in  General  Docket 
No.  8»-739.  Fed  83-5T1. 49  FR  2357  (adopted 
November  &,  19B3^ 


47  CFR  Part  78 

(MM  Docket  No.  85-38;  FCC  e5-5«7) 

Technical  and  Operational 
Requirements  of  Part  76  Cable 
Television 

aoency:  Federal  Commiuiications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  action  revises  technical 
signal  quality  standards  for  cable 
television.  These  standards  were 
established  in  1972,  when  the  cable 
industry  was  in  its  early  stages  of 
development.  Since  that  time,  the 
industry  has  matured,  and  competition 
has  grown.  In  view  of  that  fact,  the 
purpose  of  this  action  is  to  relax  and  to 
bettqr  relate  these  quality  standards  to 
marketplace  development. 
EFFECTIVE  DATE:  January  23, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Gorden.  Mass  Media  Bureau. 
(202)632-9660.  .; 

SUPPLEMENTARY  INFORMATIOli:  : 

List  of  Subjects  in  47  CFR  Fart  76  *' 

Cable  television. 
Report  and  Order 

In  the  matter  of  review  of  the 
technical  and  operational  requirements 
of  Part  76.  Cable  Television:  MM  Docket 
No.  85-38. 

Adopted:  October  31, 1985.        ......       -;-: 

Released:  E)ecember  17. 1985.    •  ,', 

By  the  Commission:  Chairman  Fowler      >    . 
conqurring  and  issuing  a  statement. 

Introduction 

1.  By  this  Report  and  Order,  the  \ 

Commission  is  amending  its  rules 
concerning  technical  and  operating 
requirements  for  cable  television 
systems.  We  hereby  change  the  existing 
rules  into  standards.  These  standards 
may  be  applied  but  not  exceeded  by 
franchise  authorities  in  the  regulation  of 
the  technical  quality  of  Class  I 
(broadcast)  channels  by  cable  television 
systems.  Enforcement  of  all  such 
standards  by  the  Commission  is 
eliminated.  The  decision  as  to  whether 
such  standards  should  be  used  and  how 
they  should  be  administered  is  left  to 
local  and  state  regulatory  authorities. 
This  decision  reflects  the  Commission's.  ' 
belief  that  in  an  increasingly 
competitive  marketplace  there  is  a 
reduced  need  for  detailed  regulation  of 
technical  quality  specifications.  The 
decision,  however,  leaves  local 
regulatory  authorities  discretion,  in 
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accordance  with  the  provisions  of 
section  624(e)  of  the  Cable 
Communications  Policy  Act  of  1984 
(1984  Cable  Act],  to  address  technical 
quality  issues.  Authority  of  municipal 
and  state  regulators  to  establish 
requirements  for  "facilities  and 
equipment"  in  accordance  with  section 
624(b)  of  the  Cable  Act  is  unaffected  by 
this  decision.  Certain  changes  in  the 
cable  television  signal  leakage  rules  that 
were  proposed  in  the  Notice  in  this 
proceeding  have  not  been  adopted  but 
will  be  addressed  separately  at  a  later 
date. 

Background  4       '         • .  .  , 

2.  The  present  cable  technical  rules 
are  set  forth  in  Subpart  K  of  Part  76  of 
the  Commission's  rules.  These  rules 
were  adopted  in  the  Cable  Television 
Report  and  Order. '  The  rules  specify 
numerous  technical  performance  criteria 
and  req'.iirements  for  annual 
performance  tests.  The  technical 
standards  contained  in  S  76.605  include: 
(1)  The  frequency  boundaries  of  cable 
television  channels  delivered  to 
subscriber  terminals;  (2)  the  frequency 
tolerance  of  CATV  visual  carriers:  (3) 
the  frequency  tolerance  of  CATV  aural 
carriers;  (4)  the  minimum  visual  carrier 
levels  at  subscriber  terminals;  (5)  the 
allowable  tolerance  for  visual  carrier 
level  variations  within  24  hours;  (6)  the 
maximum  and  minimum  aural  carrier 
specifications  with  respect  to  visual 
carrier  levels;  (7)  the  maximum 
allowable  level  of  visual  low  frequency 
distortion;  (8)  the  frequency  response  of 
each  channel;  (9)  the  allowable  visual 
signal-to-system  noise  level  and  to  any 
undesired  co-channel  signal;  (10)  the 
allowable  level  of  intermodulation 
distortion;  (11)  the  minimum  amount  of 
isolation  between  subscriber  terminals; 
and  (12)  requirements  regarding  signal 
leakage.* 


'36  FCC  2d  143  1972. 

*At  the  time  of  their  adoption  in  1972  these 
stdndards  were  referred  to  as  "minimoin"  standards 
which  caused  some  confusion  at  that  time  and  some 
of  that  confusion  has  continued  to  the  present.  See 
49  f^CC  2d  470.  para  5  (1974).  The  standards  are 
minimum  in  that  they  describe  a  level  of  servicethat 
must  be  delivered  to  subscribers  at  even  the  worst 
locations  on  a  system.  This  necessaMly  means  that 
most  subscribers,  including  in  particular  those 
closer  to  the  system  headend,  will  receive  service 
that  is  superior  to  this  minimum.  It  has  also  been 
noted  that  the  standards  have  been  referred  to  by 
the  Commission  itself  as  incomplete.  It  was  for  this 
reason  that  the  Commission  created  the  Cable 
Television  Technical  Advisory  Committee  in  1972  to 
provide  advice  on  possible  changes  to  the 
standards.  The  work  of  this  Committee  led  to  some 
changes  in  the  standards.  Other  changes  were  not 
made,  however,  as  it  was  becoming  increasingly 
clear  that  the  technical  interrelationshipa  between 
the  standards  involved  were  extremely  complex 
and  that  oommercial  incentives  were  driving  the 
industry  in  the  same  direction  as  the  recommended 


3.  In  adopting  the  1972  rules,  the 
Commission  was  explicit  that  its 
standards  were  not  intended  to  place 
any  barrier  in  the  way  of  franchising 
authorities  adopting  "more  stringent 
technical  standards."  Reconsideration 
of  Coble  Television  Report  and  Order, 
36  FCC  2d  326,  359-60  (1972).  This  policy 
did  not  succeed,  however,  and  in  1974, 
the  Commission  adopted  the  current 
preemption  policy.'  This  poHcy 
prohibits  state  and  local  technical 
regulations  for  Class  I  signals  that  are 
inconsistent  with  those  adopted  by  the 
Commission.*  In  addition,  our 
preemption  policy  bars  any  state  and 
local  technical  regulation  for  non-Class  I 
signals.  This  policy  was  instituted  to 
ensure  the  growth  of  cable  services  and 
cable-related  technology  and  to  avoid 
the  detrimental  impact  on  cable  service 
and  technical  innovation  in  the  cable 
industry  that  would  have  resulted  from 
the  necessity  for  system  operators  and 
equipment  manufacturers  having  to 
design  and  comply  with  numerous 
di^erent  and  potentially  conflicting 
standards. 

4.  On  February  12, 1985,  the 
Commission  adopted  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding.'  The  Notice  proposed 
revision  of  certain  rules  in  Subpart  K  of 
Part  76  of  the  Commission's  Rules  and 
Regulations.  The  Notice  requested 
comments  on  the  need  for  cable 
television  subscriber  signal  quality 
standards  and  on  the  appropriate  level 
of  cable  signal  leakage  limits. 

5.  In  response  to  the  Notice,  the 
Commission  received  comments  from  50 
parties  and  reply  comments  from  20 
parties.  In  addition,  approximately  70 
individual  letters  were  received  from 
cable  TV  subscribers,  amateur  radio 


standards  but  witli  both  greater  force  and  greater 
flexibility  than  could  be  acccomplished  with  more 
detailed  regulatory  requirements.  The  standards, 
however,  remained  valid  as  a  means  of  defining  an 
acceptable  quality  of  service  at  the  worst  subscriber 
location  and  thus  a  better  quality  of  service  to  the 
average  subscriber.  Suggestions  that  new  standards 
be  adopted  were  received  informally  in  this 
proceeding.  Specific  recommendations  were  not 
included,  however,  and  this  was  not,  in  any  case, 
the  focus  of  this  proceeding. 

'  See  Report  and  Order  in  Docket  20018.  49  FCC 
2d  470  (October  2Z  1974). 

'Class  I  channels  are  television  channels 
received  off-the-air  or  obtained  by  the  cable 
operator  via  microwave  or  direct  connection  to  the 
television  broadcast  station.  Class  II  to  IV  channels 
are  other  types  of  signals  that  may  be  provided  by  a 
cable  system.  For  example,  signals  that  require  an 
auxiliary  decoder,  such  as  most  pay  cable  services, 
are  defined  as  Class  ill  channels.  The  Commission's 
technical  performance  standards  and  requirements 
have  traditionally  applied  only  to  Class  I  cable 
television  channels.  See  47  CFR  7e.S(t),  (u).  (v),  and 
(w). 

•iiO  FR  7801  (February  28, 1985). 


groups  and  operators.*  The  vast 
majority  of  the  letters  received  were 
concerned  with  cable  signal  leakage 
requirements. 

Discussion 

Technical  Quality  Performance 
Standards  • 

6.  Federally  Enforced  Standards.  In 
the  Notice,  we  indicated  our  belief  that 
competitive  forces  are  sufficient  to 
ensure  adequate  signal  quahty  for  the 
provision  of  cable  service.  Accordingly, 
we  proposed  to  delete  the  technical 
standards  for  Class  I  signals  horn  the 
rules  and,  alternatively,  publish  them  as 
guidelines  in  an  Office  of  Science  and 
Technology  bulletin.  We  indicated  in  the 
Notice  that  francise  authorities  could 
use  these  guidelines  in  their  franchise 
agreements  with  the  cable  operator.  We 
also  stated  that  the  imposition  of 
technical  quality  standards  more 
stringent  than  those  in  the  guidelines 
would  be  considered  inconsistent  with 
our  national  policy  and  would  not  be 
permitted. 

7.  The  National  Cable  Television 
Association  (NCTA),  Capital  Cities 
Cable,  Inc.,  and  other  cable  system 
operators  generally  support  the 
proposed  elimination  of  the  present 
signal  quality  standards  for  Class  I 
signals.  They  agree  with  the 
Commission  that  competition  from 
alternative  video  sources  now  provide 
cable  operators  with  sufficient 
incentives  to  maintain  technical  signal 
quality. 

8.  Other  commenters  assert  that  the 
market  forces  do  not  provide  sufficient 
incentives  for  cable  systems  to  deliver 
quality  signals.  In  particular, 
commenters  representing  State  and  local 
governments  argue  that  cable  systems 
generally  have  monoply-like  powers, 
and  therefore,  cannot  be  relied  upon  to 
ensure  satisfactory  cable  signal 
performance.  The  State  of  Hawaii,  for 
example,  expresses  concern  that  cable 
systems  will  not  maintain  acceptable 
technical  quality  and  reliability  unless 
required  to  do  so.  In  addition,  some 
commenters,  such  as  the  National 
Association  of  thp  State  Cable  Agencies 
(NASCA),  make  reference  to  the  recent 
Commission  proceeding  that 
implemented  the  Cable  Communications 
Policy  Act  of  1984.'  That  proceeding, 
among  other  matters.  deHned  effective 
competition  for  the  purpose  of  rate 
regulation  of  basic  cable  service. 


*  A  list  of  commenters  appears  in  Appendix  B. 

'^  See  Report  and  Order  in  Docket  S4-12S6.  50  Fed. 
Reg.  18637  (May  2, 1985^  See  also  Cable 
Communications  Policy  Act  of  19641  Pub.  L  No.  8S- 
549.  Sec.  1  et  seq..  98  Stat.  2779  (1964). 


i 
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NASCA  assets  that  the  ConunissioB's 
decision  an  effective  competition  should 
be  taken  into  account  in  determining  . 

whether  to  deregulate  technical 
standards.  Other  commenters  note  that 
performance  would  most  likely 
deteriorate  in  areas  where  over-the-air 
reception  is  already  poor. 

9.  The  process  of  governnaental 
standards  setting,  in  highly  complex  and 
evofving  fields,  carries  with  it  signiHcant 
risks.  Extremely  sophisticated  economic 
and  technical  tradeoffs  in  a  changing 
environment  must  be  nude  in  order  to 
satisfy  consumer  demands  in  an 
econonucally  sustainable  fashion. 
Standards  setting  organizations  are 
necessarily  removed  from  this  function 
and  react  to  change  in  a  manner  and 
through  processes  that  invite  delay. 
Nevertheless,  there  are  many  areas  in 
which  (he  standard  setting  function 
cannot  be  avoided,  fn  adopting 
standards  in  the  cable  field,  the 
historical  record  reQecIs  little  discussion 
of  whether  and  in  what  situations 
standards  could  e^ectively  advance  the 
interests  of  consumers.*  Recently  the 
Commission  recognized  that  a  more 
rigorous  analysis  of  the  areas  in  which  it 
can  play  a  positive  role  in  standard 
setting  is  desirable.  In  addressing  this 
broad  general  issue  in  Docket  83-114. 
the  Commission  found  it  useful  to  focus 
on  four  rationales  relating  to  technical 
standards  regulation:  (1]  Interference,  [2] 
spectrum  efficiency,  (3)  inferoperabiUty, 
and  (4)  lechnicaf  quality.  Interference 
and  spectrum  efficiency  considerations 
were  judged  to  warrant  the  highest 
priority  as  to  the  need  for  regulatory 
action.  Interoperability  was  also  found 
to  be  of  high  priority,  varying,  however, 
depending  on  the  particular  service 
involved.  In  contrast,  technical  quality 
matters  were  generally  found  not  to 


'In  the  middle  19606  broddcasl  interests  sought 
the  adoption  of  such  standards  for  a  cable  industry' 
which,  at  the  time,  slil)  operated  on  a  Itriw  rather 
than  tranststor  technology.  See  Notice  of  Inquiry 
and  Notice  of  Proposed  fiule  Making  in  Docket 
1S971.  1  FCC  2d 453.  para.  62  (1965).  The 
CommissTon  later  declined  to  adopt  speciCc  quality 
standards.  First  Report  and  Order  in  Dockets  MtSC 
et  oL  36  FCC  683.  para.  130  (1965).  and  then  in  IflBB 
caiseU  the  issue  again  stating  only  that  such 
Standards  should  be  considered  "to  furlber  high 
quality  service  to  the  public'  and  to  promote 
"compatibility  among  systems  for  purposes  of 
nterconBection."  Notice  of  Proposed  Rule  Makieg 
in  Docket  18397.  15  FCC  2d  417.  para  29  (1968).  More 
specific  proposals  were  made  ta  1970.  again  with 
the  statement  that  the  standards  would  further  the 
quality  of  serrtee  receired  by  the  pubfic.  Notice  of 
Proposed  Rule  Mokiag  in  Docket  18894.  2S  FCC  ad 
38.  para  13  (1970).  The  standards  proposed  were 
adoptediB  1972  with  the  sole  discussion  of  their 
need  cmniatiag  of  a  stateneot  that  the  staiidards 
wvuiA  "pfowiAr  mRh  needed  nnifonnity  on  a 
nationwide  basis  jret  stiti  allow  sufTicienl  flexibility 
for  lechfiical  diaagc."  Cable  Televttion  Report  and 
Order.  36  FCC  ad  143.  pata.  149  (1S72): 


require  regulation  in  those  services  that 
were  considered  to  be  sufficiently 
conipetitiwe.* 

IflL  Having' rerieniired  the  caMe 
tele visior»  technical  standards  against 
this  background  and  in  light  of  the 
comments  in  Ibis  proceeding,  it  is  our 
view  that  the  primary  determinants  of 
the  quahty  of  service  that  will  be 
provided  are  the  technical  state  of  the 
art,  the  underlying  economics  of  the 
industry,  and  the  market  incentives  and 
compebtiveness  of  the  maritets 
involved.  The  state  of  the  art  has  clearly 
advanced  to  the  point  where  a  very  high 
level  of  service  can  be  provided.  The 
economic  situation  varies  greatly 
depending  on  local  circumstances,  but.  if 
not  unduly  burdened,  an  economic  base 
for  high  qiuality  service  appears  to  exist 
in  all  but  the  more  rural  areas  of  the 
country.  And.  as  we  have  discussed  in 
other  contexts, '"and  as  Congress  has 
recognized  through  passage  of  the  1984 
Cable  Communications  Policy  Act  of 
1984,  cable  television  systems  operate  in 
an  increasingly  competitive 
environment.  Given  these  factors  we  are 
persuaded  that  in  the  vast  majority  of 
situations  the  severe  penalties  that  will 
be  imposed  in  the  marketplace  for  those 
operations  that  do  not  perform 
satisfactorily  far  exceed  and  can  safely 
be  used  to  replace  FCC  penalties  that 
might  be  imposed  through  the  regulatory 
process.  Given  the  authority,  described 
below,  that  will  remain  in  state  and 
local  regulatory  authorities  to  adopt 
technical  standards,  we  conclude  that 
federally  enforced  standards  are  no 
longer  necessary  or  desirable. 

11.  State  and  Local  Standards. 
Notwithstanding  this  decision  we 
continue  to  believe  that  there  is  an 
important  role  for  the  Commission  to 
play  in  this  area.  Technical  standards 
that  vary  from  community  to  commnnity 
create  potentially  serious  negative 
consequences  for  cable  system 
operators  and  cable  consumers  in  terms 
erf  the  cost  of  service  and  the  ability  of 
the  industry  to  respond  to  technological 
changes.  To  address  this  problem,  we 


*  Report  and  Order  in  Gen.  Docket  83-114.  99  FCC 
2d  903  (1984).  The  Report  and  Order  stated  that  "the 
presstrre  of  competition  and  consumer  choice  have 
brought  about  a  generally  higher  level  of  technical 
quality  t)tan  rehired  by  oor  rules."  (footnote 
omiUed).  tl  is  worth  noting  in  this  context  that 
detailed  governmental  standard  setting  efforts  in 
complex  techiMcal  areas  have  generally  been 
esdMwad  even  in  anas  when  bsnctnsed 
mtmaftkmt  am  iiwiitttl.  hi  the  telephone  inthjstry. 
for  exaniple.  liM  liiinJiw  of  setting  detailed  quality 
of  scnrica  specificstians  has  l>een  principaHy 
pcifuiwil  by  the  cafriets  tlwni selves  rather  than  hy 
goveiwsalal  agandea. 

•Sae  e*.  Report  and  Order  in  MM  Docket  84- 
1296.  50  F.  R.  18637  (19BS)  [Implementation  of  Catrfe 
Act).  .        .      r 


proposed  m  the  Notice  to  retain 
technical  standards  guidelines  at  the 
federal  level  iWiich  could  be  used,  but 
could  not  be  exceeded,  in  state  an6  local 
technical  qtrality  regulations. 

12.  In  their  comments,  cable  interests 
assert  that  the  franchising  authorities 
are  primed  to  reinstitnte  excessive 
technical  standards  if  the  Commission 
abandons  its  preemption  policy.  They 
note  the  comments  from  some 
franchising  authorities  which  challenged 
the  adequacy  of  the  Commission's 
current  technical  standards.  The  cable 
operators  suggest  that  such  comments 
are  indicative  of  an  inappropriate  and 
excessive  regulatory  attitude  that  is 
prevalent  at  the  local  level 

13.  Comments  filed  by  local 
government  interest  groups  oppose 
Federal  preemption  of  signal  quality 
standards,  stating  that  under  the  Cable 
Act,  the  Commission  lacks  authority  to 
preempt  non-Federal  technical 
regulation.  These  groups  argue  that 
section  632  of  the  1984  Cable  Act  which 
authorizes  franchising  authorities  to 
adopt  and  enforce  customer  service 
provisions  and  construction-related 
requirements  implicitly  authorizes  local 
authorities  to  adopt  non-Federal 
technical  quality  standards  for  cable 
television. 

14.  After  a  review  of  the  record  in  this 
proceeding,  we  continue  to  believe  that 
the  policy  adopted  in  1974  was  effective, 
should  remain  in  force,  and  is  entirely 
consistent  with  both  the  specific 
provisions  and  the  general  policy 
objectives  underlying  the  1984  Cable        ' 
Act.  This  preemption  policy  has 
constrained  statie  and  local  regulation  of 
cable  technical  performance  to  Class  I 
channels  and  has  prohibited 
performance  standards  more  restrictive 
than  those  contained  in  the 
Commission's  rules.  The  reasons  that 
caused  the  adoption  of  this  policy 
appear  to  be  as  valid  today  as  they  were 
when  the  policy  was  first  adopted. 

15.  The  video  products  that  cable 
systems  sell  and  the  processing  and 

.transmission  equipment  used  in  the 
construction  of  cable  systems  are 
overwhelmingly  associated  with 
national  markets  that  can  be  severely 
burdened  by  disparate  and  conflicting 
local  regulations  and  standards.  Cable 
systems  now  operate  in  more  than 
18,500  different  communities.  There  can 
be  no  doubt  that  suppHers  of  cable 
service  and  equipment,  in  the  absence  of 
national  standards,  face  a  wide  array  of 
different  operating  requirements.  The 
cost  of  keeping  track  of  and  complying 
with  numerous  different  requirements  is 
undeniably  si^ificant  and  there  appear 
to  be  few  if  any  coantervailing  benefits 


! 
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associated  vviUi  such  disparate 
requirements. 

16.  More  important,  however,  is  the 
potential  detrimental  impact  of  such 

.  standards  on  technological  innovation 
in  the  industry.  The  problem  is  not 
hypothetical.  One  relatively  recent  • 
example  of  the  potential  problems   °  ■ 
involved,  from  our  own  experience, 
involved  the  development  of 
"baseband"  cable  converters  (see  note 
16  below).  Cable  systems  distribute 
NTSC  picture  format  video.  This  format 
involves  a  complex  interlinking  of  the 
various  components  of  the  video  signal, 
including  the  sound,  pictiu^,  and  color 
components.  The  baseband  technology, 
which  makes  possible  increased 
flexibility  and  security  in  the  delivery  of 
cable  services,  involves  unassembling 
and  reassembling  these  components  in  a 
way  that  potentially  conflicts  with 
traditional  standards  designed  to  assure 
reception  of  a  quality  video  picture 
service.  The  service  delivered,  however, 
is  of  good  quality  and  baseband  j 

converters  are  now  being  used  in 
connection  with  many  modem  high 

.  capacity  cable  systems,  notwithstanding 
that  such  devices  vyere  not  developed 
until  the  early  19808.  The  obstacles  that 
would  be  created  to  such  innovation 
were  it  necessary  to  win  the  approval  of 
numerous  franchise  authorities  before 
use  was  possible  would  be  most 
formidable,  even  if  local  authorities 
were  equipped  to  respond  to  the 
sophisticated  technical  issues  involved. 
The  possibilities  are  evident  of  similar 
problems  being  created  as  efforts  are 
made  to  improve  the  quality  and  fidelity 
of  television  through  high  definition  or 
quasi-high  definition  techniques,  to  add 
greater  communications  capacity 
through  greater  use  of  subcarriers  and 
the  vertical  blanking  interval,  or  to 
develop  other  innovations.  Such 
obstacles  burden  the  delivery  of 
interstate  communications  service,  are 

'  not  necessary  to  the  fundamental 
objectives  of  local  cable  franchising, 
and  are  inconsistent  with  the 
congressional  intent  that  competition  in 
cable  communications  be  promoted  and 
that  "unnecessary  regulation  that  would 
impose  an  undue  economic  burden  on 
cable  systems"  be  minimized." 

17.  Section  624(e)  of  the  1984  Cable 
Act  appears  to  specifically  anticipate 
the  continuation  of  our  existing  policy.  It 

•  specifies  that  the  "Commission  may 
establish  technical  standards  relating  to 
the  facilities  and  equipment  of  cable 
systems  which  a  franchising  authority 
may  require  in  a  franchise."  Contrary  to 


the  opinions  of  some  commenters,  we 
find  nothing  in  the  legislative  history 
that  suggests  Congress  did  not  approve 
of  the  existing  policy  or  that  it  intended 
to  limit  our  ability  to  continue  it. '  *  The 
policy  is  fact  wholly  consistent  with  the 
Cable  Act's  intent  to  establish  a 
national  policy  that  encourages  the 
growth  and  development  of  cable 
television  services."  The  legislative 
history  indicates  that  franchising 
authorities  are  limited  to  establishing 
only  those  standards  "which  are  not 
inconsistent  with  standards  established 
by  the  FCC."  On  this  basis,  we  believe 
that  Congress  intended  for  the 
Commission  to  have  authority  to 
oversee  technical  policy.  Further, 
Congress  specifically  prohibited  local 
governments  from  enforcing  technical 
regulations  that  are  inconsistent  with 
Federal  policy.'* 

18.  In  summary,  we  find  our  existing 
preemption  policy  has  furthered  the 
growth  and  development  of  cable 
television  service  and  should  be 
continued,  that  nothing  in  the  Cable  Act 
limits  our  authority  with  regard  to 
technical  regulation  of  cable  systems, 
and  that  nothing  in  the  statute  or  its 
legislative  history  indicates  that 
Congress  intended  to  alter  our  1974 
preemption  policy  in  this  area. ' " 

Review  of  Standards 

19.  Two  issues  regarding  the  modified 
approach  to  technical  deregulation 
deserve  more  specific  attention.  First,  a 
few  franchise  authorities  were  exempt 
fit)m  our  1974  preemption  policy.  That 
grandfathering  provision  will  continue. 


"  Communication*  Act  of  1834,  as  amended, 
•ection  601(8).  •  .'      •         •  .  ' 


' '  Some  commentera  asserted  th»t  because 
Section  632  of  the  Cable  Act  authorized  franchising 
authorities  to  adopt  and  enforce  customer  service 
provisions  and  construction-related  requirements,  it 
would  implicitly  authorize  the  adoption  of  non- 
Federal  technical  quality  standards  for  cable 
television.  We  find  nothing  in  the  Cable  Act  or  in  its 
legislative  history  supporting  that  assertion. 
Furthermore.  In  Docket  20018,  the  Commission  made 
it  clear  that  the  preemptive  policy  applied  only  to 
objective  technical  standards,  i.e.,  standards  that 
dealt  only  with  shaping  amplification,  purity,  etc.,  of 
signals  carried  in  cable  systems.  We  have  never 
preempted  in  such  areas  of  local  concern,  as  studio 
capacities,  electrical  safety  codes,  or  construction 
requirements. 

■  >  Se«  H.R.  RepoH  98-934. 98th  Con..  2d  sess.  70 
(1904). 

■*  It  is  well  established  that  a  clearly  articulated 
policy  of  deregulation  provides  a  clear  basis  for 
federal  preemption  of  inconsistent  state  regulation. 
See,  e.g.,  New  York  State  Commission  on  Cable 
Television  v.  FCC,  749  F.  2d  804  (D.C  Cir.  1984); 
Brookhoven  Cable  TV,  Inc.  v.  Kelly,  573  F.  2d  765 
(2d  Cir.  1978),  cert,  denied,  441  U.S.  904  (1978);  Earth 
Satellite  Communications,  Inc.  96  FCC  2d  1223 
(1983).  recona.  denied,  FCC  84-206  (May  14. 1984), 
off  d  sub  nam  New  York  State  Commission  on 
Cable  Television  v.  FCC,  749  F.  ^  804  (D.C.  Cir. 
1984).  See  generally  Fidelity  Federal  Savings  St  Loan 
Association  v.  de  la  Cueeta,  458  U.S.  141  (1982), 

"See  46  FCC  2d  175.  -■•'  ' 


Second,  for  those  fi-anchise  authories 
that  want  to  enforce  the  Commission's 
rules  and  do  not  have  the  rules  in 
current  franchise  agreements,  the  rules 
may  be  enforced  at  franchise  renewal 
time  in  accordance  with  the  provisions 
of  the  Cable  Act.  Subsequent 
agreements  will  have  to  contain  the 
rules  or  the  rules  will  not  apply.  In  the 
interim,  the  Commission's  rule 
provisions  remain  a  standard  that  is 
available  to  judge  the  implicit  franchise 
obligation  to  provide  service  to  the 
cable  consumer  that  is  of  acceptable 
quality.  A  number  of  commenters 
suggested  changes  to  the  current 
technical  requirements.  After  review  of 
the  record,  we  concur  that  some 
adjustments  to  our  technical  rules  is 
appropriate  for  Class  I  signals. 

20.  The  General  Electric  Co.  (GE)  and 
Zenith  Electronics  Corp.  (Zenith),  in 
thpir  comments,  suggest  a  relaxation  of 
the  aural  center  frequency  requirement 
contained  in  $  76.605  (a)(3)  of  the  rules. 
They  suggest  that  the  requirement  that 
the  aural  carrier  be  4.5  MHz  ±1  kHz 
above  the  frequency  of  the  visual  carrier 
should  be  changed  to  4.5  MHz  ±5  kHz. 
GE  and  Zenith  contend  that  many 
commercially  available  baseband 
converters  create  potential  problems 
under  the  existing  aural  carrier 
specifications  and  that  such  a  change 
would  not  degrade  signal  quality  at  the 
subscriber's  televisions  set  We  agree 
with  the  commenters  that  this  variance 
could  be  changed  without  affecting 
signal  quahty.  Therefore,  we  are 
relaxing  the  tolerance  of  the  aural  center 
frequency  of  ±15  kHz.** 

21.  A  further  review  of  the  current 
rules  focused  on  the  requirement  that 
the  aural  signal  voltage  be  maintained    - 
between  13  and  17  dB  below  the 
associated  visual  signal  level,  or 
between  7  and  17  below  if  there  are  no 
immediate  first  adjacent  channel 
signals.  Because  the  technical  standards 
only  apply  to  Class  I,  or  television 
broadcast  stations,  and  the  Commission, 
in  Dociet  83.117,  >'  eliminated  the 
minimum  aural  power  levej 
requirements  for  television  broadcast 
stations,  the  deletion  of  this  provision  is 
appropriate  in  order  to  align  the  cable 
rules  with  the  broadcast  rules  on  this 


'•  See  Viacom  Cable  Television  of  Wisconsin, 
Inc.,  SO  RR  2d  1558  (1982).  In  that  order  the 
Commission  permitted  Viacom  to  use,  under  cerlaia 
conditions,  decoders  in  its  cable  systems  wbicb  did 
not  meet  the  standard  aural  frequency 
specifications  set  forth  in  {  76.605  (a)(3)  of  the 
Rules.  This  action  was  taken  under  }  76.606(b)  of 
the  rules  which  makes  special  provision  for  cable 
systems  "using  multiple  cable  techniques  or  ,, 

specialized  receiving  devices." 

"  49  FR  22069  (May  25, 1984). 
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point  All  changes  mentioned  in  the 
review  of  standards  are  reflected  in  t^ 
attached  Appendix  A. 

22.  We  are  also  eliminating  the 
measurement  and  recordkeeping 
requirements.  For  exaropie.  §  76.601  sets 
forth  the  responsibility  of  the  cable 
system  operator  to  perform  such  tests 
and  measurements  as  necessary  to  offer 
reasonable  assurance  that  the  system 
performance  is  continuously 
satisfactory.  While  the  iniormation 
required  by  Section  76.601  may  be 
considered  minimal  at  the  start-up  of  a 
system,  the  periodic  measurement 
requirements  and  bookkeeping, 
however,  can  become  costly  and 
unnecessary.  Therefore,  we  are  deleting 
these  signal  quality  measurements  as 
federal  requirements.  However.  9  76.£01 
also  contains  requirements  for  signal 
leakage  tests  which,  for  reasons  stated 
below,  we  will  retain. 

Signal  Leakage  Limitations 

23.  In  the  Notice,  the  Commission 
proposed  to  relax  the  signal  leakage 
limits  to  50  uV/m  at  3  meters  in  the 
^quency  band  54  to  216  MHz. 
Response  to  the  Notice  varied 
dramatically.  Cable  operators  want 
further  relaxation  to  100  uV/m  at  3 
meters  based  on  the  findings  of  the  Final 
Report  of  the  Advisory  Committee  on 
Cable  Signal  Leakage  (NTIS  Pub.  PB80- 
119605).  Comments  from  over-the-air 
frequency  users  refute  our  Part  15 
analogy  and  request  no  leakage 
relaxation,  stating  that  there  arc 
numerous  instances  of  mterference  to 
terrestrial  radio  faciJities  at  the  present 
levels.  Review  of  the  comments  does  not 
produce  sufficient  supportive  and 
conclusive  engineering  data  from  either 
side.  Therefore,  we  will  retain  the 
periodic  measurement  tests  for  signal 
leakage  and  plan  to  issue  a  Further 
Notice  of  Proposed  Rule  Making. 
requesting  additional  engineering 
naonitoring  and  study. 

Regiilaiory  Flexibility  Final  Analysis 

24.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1960.  the  Commission's 
final  analysis  is  as  follows: 

I  Need  and  purpose  of  this  action: 
The  regulations  affected  by  this 
decision  were  drafted  in  1972.  when  the 
cable  industry  was  in  its  early  stage  of 
development.  Since  then,  the  industry 
has  matured  and  competition  has  grown 
for  cable.  In  view  of  that  maturity  and 
competition,  this  action  is  appropriate  to 
update  the  Commission's  standards 
policy  and  reflect  the  compebtion. 

n.  Summary  of  issues  raised  by  the 
public  comments  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis: 


The  Initial  Regidatofy  Flexibility 
Analysis  estirairted  Aat  adi^ion  of  the 
Notice  in  its  entirety  would  save  over 
51.200  work  hours.  Although  one 
commenter  disagreed  with  that  figure, 
upon  careful  review  of  the  information 
before  us  we  still  believe  that  Ihes*? 
savings  are  as  aocoiate  estimate. 

III.  Significant  aJternatires  considered 
and  refected: 

The  Commission  considered  all  of  the 
alternatives  raised  in  this  proceeding, 
including  the  deletion  of  all  standards, 
the  retention  of  the  existing  standards, 
and  the  tetentioB  of  standards  only  in 
certain  defined  circumstances,  and  it 
considered  all  the  timely  filed  comments 
directed  to  the  various  issues  in  the 
Notice.  After  carefully  wei^ng  all 
aspects  of  this  proceeding,  the 
Commission  has  adopted  the  course  of 
action  under  the  mandate  of  the 
Communications  Act  of  1934.  as 
amended  that  appears  best  calculated  to 
eliminate  unnecessary  regplatory 
requirements,  preserve  the  appropriate 
role  of  federal,  state,  and  local 
regulatory  authorities,  and  promote 
rapid  and  efficieot  communications  to 
the  public  | 

Paperwork  Reduction  Act  Statement 

25.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impese  no  new  or  modified 
requirements  or  burden  upon  the  pubHc. 

Actions  I 

26u  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Paragraph  603(a}  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  No.  96-354,  94 
Stat  1164.  5  U.S.C  601  et  seq..  (1981). 

27.  Accordingly,  it  is  ordered  that 
under  the  authority  contained  in  Section 
4(i)  and  303(rJ  of  the  Communications 
Act  of  1934.  as  amended,  and  the  Cable 
Communications  Policy  Act  of  1984.  Part 
76  of  the  Commissions's  Rules  is 
amended  as  set  forth  in  Appendix  A. 
effective  January  23. 1986. 

28.  Further  information  on  this 
proceeding  may  be  obtained  from 
Bernard  Gorden  or  John  Wong  at  202- 
632-9660. 

Federal  Cooununicatiom  Commission. 

WUKam ).  Tricarica 

Secretary.  ^ 

Appendix  A 

PART  76— {AMENDED] 

47  CFR  Part  76  is  amended  as  follows: 


1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 
Anfbority:  47  U  S.C.  154,  3031  and  om 

2. 47  CFR  TaeOl  is  amended  by 
revising  paragraph  (b)  and  removing 

paragraphs  (c).  (d).  (e),  and  (f). 

§  76.60t    Signar  leakage  measurements. 
.         «        *         •         * 

(b]  All  cable  television  systems 
ser\'ing  1.000  or  more  subscribers,  and 
all  cable  television  systems  serving  less 
than  1.000  subscribers  that  use  any 
frequency  spectrum  other  than  that 
allocated  to  over-the-air  broadcasting 
(as  described  in  S  §  73.603  and  73.210). 
shall  conduct  all  tests,  measurements 
and  monitoring  of  radiation  and  signal 
leakage  to  demonstrate  compliance  with 
the  radiation  limits  set  forth  in 
§  76.605(al(lll  as  follows: 

(1)  The  Cable  system  operator  shall 
conduct  signal  leakage  measurements  in 
accordance  with  |76.609(h]  at  least  once 
each  calendar  year  (at  intervals  not  to 
exceed  14  months)  and  shall  maintain 
the  resulting  test  data  on  file  at  the 
operator's  local  business  office  for  at 
least  five  (5)  years.  It  shall  be  made 
available  for  inspection  by  the 
Commission  on  request  This  data  shall 
include  a  description  of  instruments  and 
procedure  and  a  statement  of  the 
qualification  of  the  person  performing 
the  tests. 

(2)  Successful  completion  of  the 
performaiu:e  tests  does  not  relieve  the 
system  of  the  obligation  to  comply  with 
all  other  pertinent  technical  standards 
set  forth  in  this  subpart.  Additional  or 
repeat  tests  may  be  required  by  the 
Commission  in  order  to  secure 
compliance  with  these  standards. 

3.  47  CFR  76.605  is  amended  by 
revising  paragraph  (a)(3),  by  removing 
paragraph  (a)(6).  by  redesignating 
current  paragraphs  (a)(7)  through  (a)(12) 
as  new  paragraphs  (a)(6)  through  (a)(ll) 
and  by  adding  a  note  at  the  end  of  the 
section  to  read  as  follows:. 

§  76.605    Tecfmicat  standards. 

(a)*  *  • 
>  (3)  The  aural  center  frequency  of  the 
aural  carrier  must  be  4.5  MHz±  kHz 
above  the  frequency  of  the  visual  carrier 

Note.— The  requirements  of  SS  76.e05(a)(l) 
through  76.605(a](10)  do  not  apply  directly  to 
cable  systems.  These  rule  sections  or  less 
stringent  versions  of  them  may  be  used  as 
standards  l>y  state  or  local  regulatory 
authoritie*.  No  technical  parameter  in  excess 
of  the  above  rule  sections  may  be  required 

Appendix  B — List  of  Commenters 

Initial  Comments 

1.  Adelphia  Communications  Corporation 
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2.  Addison,  Illinois 

3.  American  Radio  Relay  League,  Inc.  (ARRL) 

4.  Association  of  Maximum  Service 
Telecasters  (MST) 

5.  Atlantic  Research  Corporation 

6.  Austin,  Texas 

7.  Cable  Television  Information  Center 

8.  California  Department  of  Forestry 

9.  Capital  Cities  Cable,  Inc.  (Capital  Cities) 

10.  CBS.  Inc. 

11.  Communications  General  Corporation 

12.  Connecticut  Department  of  Public  Utility 
Control 

13.  County  of  San  Diego  [California]  Cable 
Television  Review  Comm. 

14.  Forestry,  Conservation  Communications 
Association,  Inc.  (PCCA) 

15.  General  Electric  Company  (GE) 

16.  Gill  Industries 

17.  loseph  S.  Cans,  Inc.:  Mid-Coast  Cable 
Television,  inc.;  and  Service  Electric  Cable 
TV.  Inc. 

18.  Hawaii  Depf .  of  Commerce  and  Consumer 
Affairs  (State  of  Hawaii) 

19.  Iowa  City.  Iowa 

20.  City  of  Los  Angeles,  California 

21.  Monroe  City-County  (Michigan)  Office  of 
Civil  Preparedness 

22.  Motorola,  Inc.  (Motorola) 

23.  Naperville,  Illinois 

24.  National  Academy  of  Sciences  (NAS) 

25.  National  Association  of  Broadcasters 
(NAB) 

26.  National  Association  of  State  Cable 
Agencies  (NASCA) 

27.  National  Cable  Television  Association, 
Inc.  (NCTA) 

28.  National  League  of  Cities 

29.  National  Telephone  Cooperative 
Association 

30.  New  York  Citizens'  Committee  for 
Responsible  Media 

31.  City  of  New  York 

32.  New  York  State  Commission  on  Cable 
Television 

33.  Rayslay  Company 

34.  Sacramento  County,  Calif.;  California 
Metro;  Montgomery  County,  Md.; 
Cincinnati,  Ohio:  Scottsdale:  Ariz.:  and 
East  Saint  Louis,  Mo. 

35.  Scientific  Atlanta 

36.  State  of  California,  Telecommunications 
Division 

37.  Stale  of  New  York  Department  of 
Environmental  Conservation 

38.  Stale  of  New  York  Department  of  State 

39.  Suburban  Cablevision 

40.  Telecable  Corporation 

41.  Tele-Communications  Inc. 

42.  Viacom  International  Inc. 

43.  Victor  Gates 

44.  Village  of  Addison.  Illinois 

45.  Village  of  Brookfield,  Illinois 

46.  Villiage  of  Lisle,  Illinois 

47.  Village  of  Mayville,  and  Town  of 
Chautauqua  (New  York)  Cable  TV 
Advisory  Committee 

48.  Village  of  Woodridge,  Illinois 

49.  Wheaton,  Illinois 

50.  Zenith  Electronics  Corporation  (Zenith) 

Reply  Comments 

1.  ARRL 

2.  Cable  Television  Information  Center 

3.  Capital  Cities 

4.  Dallas,  Texas 


5.  Department  of  Defense 

6.  Joseph  S.  Cans,  Inc.:  Mid  Coast  Cable 
Television,  Inc.;  and  Service  Electric  Cable 
TV,  Inc. 

7.  Gaylord  Broadcasting  Company 

8.  J.  Steven  Grantham 

9.  Group  W  Cable,  Inc. 

10.  Harron  Communications  Corp.,  Telecable 
Corporation,  and  Tribune  Cable 
Communications,  Inc. 

11.  MST 

12.  NAB 

13.  NCTA 

14.  New  York  Citizens'  Committee  for 
Responsible  Media 

15.  City  of  New  York 

16.  New  York  Slate  Sheriffs'  Association 

17.  Riverview,  Michigan 

18.  David  Alkire  Smith 

19.  Storer  Communications.  Inc. 

20.  Viacom  InternalionaL  Inc. 

Concurring  Statement  of  Chairman  Mark 
S.  Fowler 

Re:  Signal  Quality  Rules  for  Cable 
Television 

The  Commission  today  correctly 
decided  to  continue  its  1974  preemption 
of  state  and  local  cable  signal  quality 
regulations.  The  possibility  of  hundreds 
or  even  thousands  of  different  standards 
being  adopted  by  the  more  than  18,000 
cable  franchise  authorities  creates  a 
clear  and  pi«sent  danger  both  to  the 
provision  of  economically  sound 
interstate  cable  communications 
services  and  to  technical  progress  and 
innovation  from  the  equipment 
manufacturing  sector.  Particularly  in 
times  of  great  technological  change  and 
innovation,  technical  standards  may 
impede  such  forces.  It  is  also  our 
responsibility  at  the  federal  level  to 
ensure  that  interstate  communications  is 
not  substantially  burdened  by  a 
patchwork  of  different  local  regulations. 
This  applies  both  to  cable  software  and 
hardware. 

As  to  the  local  standard  setting 
process,  even  within  federal  guidelines,  I 
think  the  fundamental  questions  still 
need  to  be  asked.  Where  is  the 
compelling  government  interest?  Where 
is  the  need  for  signal  quality  regulation? 
Where  is  the  record  which  shows  that 
the  marketplace  forces  will  not 
accomplish  the  goal  at  which  signal 
quality  regulation  is  aimed? 

Cable  operators,  like  all  providers  of 
video  services,  depend  centrally  on 
signal  quality  to  operate  successfully. 
Cable  subscribers  have  direct  access, 
through  their  monthly  subscription 
payment,  to  marketplace  mechanisms 
which  control  cable  operators  decisions 
on  matters  such  as  signal  quality.  I  am 
unable  to  understand  how  anyone  could 
think  government  standard  setters — 
with  their  lack  of  practical  experience  in 
cable  construction  and  maintenance, 
and  inability  to  react  rapidly  and 


flexibly  to  technological  innovatioiu — 
can  or  should  be  setting  quality 
standards,  regulating  signal  quality,  or 
otherwise  second-guessing  cable 
subscribers'  decisions  as  to  the  signal 
they  receive. 

Even  if  such  practical  expertise 
existed,  there  remains  unanswered  the 
justification  or  governmental 
intervention.  That  was  my  view  when 
we  eliminated  signal  quality  standards 
for  broadcast  signals;  we  have  not 
observed  any  deterioration  in  that 
instance.  That  also  was  my  view  when 
we  considered  mandating  cable  carriage 
of  stereo  sound.  Tlie  observations  in  my 
separate  statement  in  that  stereo  must- 
carry  case  are  relevant  here  as  well:  this 
too  is  "a  situation  where  marketplace 
forces  will  accomplish  the  goals  that  a 
prior  Commission — with  a  proregulatory 
philosophy  and  less  understanding  of 
the  value  of  unregulation  in  fostering  the 
development  of  telecommunications — 
would  have  tried  to  accomplish  by 
imposing  rules."  That  view  does  not 
change  just  because  there  are 
intervening  parties — the  cities — who 
don't  agree  with  the  marketplace 
approach  to  communications  regulation 
being  implemented  by  this  Commission 
and  who  wish  for  some  reason  to 
reverse  the  basic  proposition  that  proof 
of  need  should  precede  government 
regulation  of  the  people's  lives  and 
commerce. 

(PR  Doc.  85-30196  Piled  12-23-85:  8:45  am] 
BiUNO  cooc  s/ia-ot-M 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  1 

[OST  Docket  Ho.  1;  Amdt  1-2051 

Organization  and  Delegation  of 
Powers  and  Duties 
agency:  Office  of  the  Secretary  DOT. 
action:  Final  rule. 

summary:  This  amendment  delegates  to 
the  Assistant  Secretary  for  Policy  and 
International  Affairs  authority  to  issue 
aviation  consumer  protection 
regulations  and  waivers  from  these 
regulations.  This  authority  had  been 
delegated  to  the  Assistant  Secretary  for 
Governmental  Affairs.  By  an 
amendment  to  14  CFR  Part  385.  a  portion 
of  that  authority  was  delegated  to  the 
Director,  Office  of  Community  and 
Consumer  Affairs. 

DATE:  The  effective  date  of  this 
amendment  is  December  24, 1985. 

FOR  FURTHER  INFORMATION  COflTACT: 

Becky  L.  Bentson,  Office  of  the  General 
Counsel.  U.S.  Department  of 
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Transportation.  Washington.  DC.  (202) 
472-5577. 

SUPPLEMCNTARV  INFOftMATION:  Since 
this  amendment  relates  to  Departmental 
management,  procedures,  and  practice. 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 

On  December  31. 1984.  the 
Department  of  Transportation  reissued 
the  former  Civil  Aeronautics  Board  rules 
(14  CFR  Part  385)  dealing  with  the 
delegation  of  numerous  items  of 
discretionary  authority  needed  to  carry 
out  Titles  IV  and  X  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
related  statutes  (49  FR  50984.  December 
31. 1964.)  Concurrently  with  the 
reissuance  of  Part  385.  the  Department 
issued  amendments  to  49  CFR  Part  1  to 
delegate  transferring  CAB  functions  to 
Secretarial  officers  within  DOT  (49  FR 
50994,  December  31. 1964).  Editorial 
corrections  and  a  new  subpart  to  14  CFR 
Part  365  were  issued  later.  (50  FR  7169, 
February  21. 1965.) 

The  Secretar>'  has  now  determined 
that  the  authority  to  issue  aviation 
consumer  protection  regulations,  and 
waivers  from  those  regulations,  should 
be  carried  out  by  the  Assistant 
Secretary  for  Policy  and  International 
Affairs  rather  than  the  Assistant 
Secretary  for  Governmental  Affairs. 
This  amendment  redelegates  that 
authority  to  the  Assistant  Secretary  for 
Policy  and  International  Affairs.  A 
separate  amendment  to  14  CFR  Part  385 
appearing  in  this  issue  of  the  Federal 
Register  makes  a  conforming  change  to 
14  CFR  Part  365. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (government 
agencies).  Organization  and  functions 


(government  agencies).  Transportation 
Department. 

Accordingly,  49  CFR  Part  1  is 
amended  as  follows: 

PARTI— (AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  322.       .    ;  ■ 

§  1 .  56    DetegatkHts  to  Assistant  Secretary 
for  PoHcy  and  International  Affairs. 

2.  Section  1.56  is  amended  by  adding 
at  the  end  thereof  a  new  paragraph  (j)  to 
read  as  follows: 

«        •        *        •         • 

(j)  Carry  out  the  following  consumer 
protection  functions: 

(1)  Issue  consumer  protection 
regulations,  and  waivers  and 
exemptions  therefrom; 

(2)  Carry  out  the  following  statutory 
provisions  relating  to  consumer 
protection: 

(i)  Section  4(a)(5)  of  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984 
(October  4. 1984:  Pub.  L.  96-443),  relating 
to  enforcement  of  the  Consumer  Credit 
Protection  Act; 

(ii)  Sections  101(3)  (relating  to 
relieving  certain  carriers  from  provisions 
of  the  Federal  Aviation  Act).  204 
(relating  to  taking  such  actions  and 
issuing  such  regulations  as  may  be 
necessary  to  carry  out  responsibilities 
under  the  Act).  404  (relating  to  enforcing 
the  duty  of  carriers  to  provide  safe  and 
adequate  service).  407(a)  (relating  to 
requiring  the  production  of  information, 
entering  carrier  property,  and  inspecting 
records).  411  (relating  to  determining 
whether  any  carrier  or  ticket  agent  is 
engaged  in  unfair  or  deceptive  practices 
or  unfair  methods  of  competition),  and 
416  (relating  to  establishing  just  and 


reasonable  classifications  of  carriers 
and  rules  to  be  followed  by  each)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  (49  U.S.C.  1301(3).  1324, 1374, 
1377(a)  and  (e).  1361,  and  1386)  as 
appropriate  to  the  consumer  protection 
functions  in  this  paragraph. 

§  1.61    Delegations  to  Assistant  Secretary 
for  Qovemmental  Affairs.  (Amended] 

3.  Section  1.61(d)(4)  is  removed  and 
marked  "(ReservedJ". 

4.  Section  1.61(d)(5)  is  revised  to  read 
as  follows: 

«         •        tt        *        •' 

(d)  *  *  * 

(5)  Carry  out  the  following  statutory 
provisions: 

(i)  Section  4(a)(5)  of  the  Civil 
Aeronautics  Board  Sunset  Act  of  1964 
(October  4, 1984;  Pub.  L.  96-443),  relating 
to  enforcement  of  the  Consumer  Credit 
Protection  Act: 

(ii)  Sections  204  (a)  and  (b)  (relating  to 
taking  such  actions  as  may  be  necessary 
to  carry  out  responsibilities  under  the 
Federal  Aviation  Act),  407  (a)  and  (e) 
(relating  to  requiring  the  production  of 
information,  entering  carrier  property, 
and  inspecting  records),  and  411 
(relating  to  determining  whether  any 
carrier  or  ticket  agent  is  engaged  in 
unfair  or  deceptive  practices  or  unfair 
methods  of  competition),  of  the  Federal 
Aviation  Act  of  1956.  as  amended,  (49 
U.S.C.  1324  (a)  and  (b),  1377(a)  and  (e). 
and  1361)  as  appropriate  to  the 
consumer  information  and  assistance 
functions  in  this  paragraph. 

Issued  in  Washington.  DC.  on  December  14. 
1985 

Elizabeth  Hanford  Dole, 
Secretary  of  Transportation. 
[FR  Doc.  85-30387  Filed  12-23-85:  8:45  am) 
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This  section 'of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
prooosed  issuance  of  njles  and 
regulations.   The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  68 

Regulations  and  Standards  for 
Inspection  and  Certification  of  Certain 
Agricultural  Commodities  and  Their 
Products 

AQENCV:  Federal  Grain  Inspection 
Service.  USDA.' 
action:  Proposed  rule. 

SUMMARY:  In  compliance  with 
requirements  for  periodic  review,  the 
Federal  Grain  Inspection  Service  (FGIS 
or  Service)  reviewed  and  proposes  to 
revise  Subpart  A  of  the  Part  68 
regulations  under  the  Agricultural 
Marlceting  Act  of  1946.  as  amended 
(Act),  by  completely  rewriting  and 
reorganizing  these  regulations.  The 
proposed  changes  would  combine  and 
consolidate  compatible  requirements, 
incorporate  many  procedures  currently 
found  in  instructions,  simplify  the 
overall  language,  conform  certain 
provisions  to  present  marketing 
practices,  and  facilitate  the  use  of  the 
regulations.  This  proposal  would  remove 
the  requirement  that  all  factor 
information  determined  during  the 
course  of  an  inspection  be  reported  on 
an  official  certificate.  It  would  also 
remove  certain  defmitions  that  are  no 
longer  required  and  certain  provisions 
that  are  no  longer  necessary.  The 
proposal  would  establish  provisions  for 
providing  a  service  on  nongraded 
commodities,  permitting  appeal 
inspection  services  to  be  performed  on  a 
new  sample  when  insect  fragments  are 
present  and  for  applications, 
terminations,  and  surrender  of  licenses 
issued  by  the  Services. 


'The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1964.  as  amended  (7 
U.S.C.  1621-1627)  concerning  inspection  and 
standardixation  activities  related  to  grain  and 
similar  oonunodities  and  products  thereof  has  been 
delegated  to  the  Administrator.  Federal  Grain 
Inspection  Service  (7  U.S.C.  75a;  7  CFR  68.2(e)). 


DATE:  Comments  must  be  submitted  on 
or  before  February  24, 1986. 
ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken.  Jr., 
Information  Resources  Staff,  RM,  USDA. 
FGIS,  Room  0667  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250,  telephone  (202) 
382-1738.  All  comments  received  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours  (7  CFR  1.27(b)).  A 
summary  of  comments  received  on  this 
proposal  will  be  published  with  the  final 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Jr.,  (address  above), 
telephone  (202)  382-1738. 
SUPPtXMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regubtory  Flexilnlity  Act  Certification 

Dr.  Kenneth  A.  Gilles,  Administrator. 
FGIS,  has  determined  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  these 
services  do  not  meet  the  requirement  for 
small  entities,  and  this  action  poses  no 
new  or  additional  duties  or  obligations 
to  business  entities  involved  in  the 
loading,  weighing,  handling,  or  sampling 
of  commodities. 

Infonnation  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511)  and  secUon 
3504(h)  of  this  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  propwsed 
rule  have  been  submitted  to  OMB  for 
review. 

Regulatory  Review 

The  review  of  the  regulations 
concerning  Part  68,  Subpart  A — 
Regulations  included  a  determination  of 
continued  need  for  and  consequences  of 


the  regulations.  The  objective  of  the 
review  was  to  ensure  that  the 
regulations  are  serving  their  intended 
purpose,  the  language  is  clear,  and  the 
regulations  are  consistent  with  FGIS 
policy  and  authority.  FGIS  has 
determined  that,  in  general,  these 
regulations  are  serving  their  intended 
purpose,  are  consistent  with  FGIS  policy 
and  authority,  and  should  remain  in 
effect.  FGIS,  however,  proposes  to 
revise  Part  68,  Subpart  A — Regula^ons 
in  Its  entirety.  This  proposed  action 
would  consolidate  compatible 
provisions,  organize  them  into  a  more 
logical  order,  clarify  and  remove 
unnecessary  language,  and  remove 
provisions  that  are  no  longer  needed. 
The  proposed  revisions  wUl  facilitate 
the  use  of  these  regulations.  These 
revisions,  if  adopted,  would  remove  the 
regulatory  requirements  currently  found 
in  §  68.40.  Samples  to  be  identified: 
§  68.48.  Refunds.  %  68.52.  Political 
activity:  and  {  68.54.  Loaning  of 
samples.  In  addition,  four  definitions  in 
the  current  {  68.2.  Terms  defined  would 
be  removed.  They  are  S  68.2(f).  Division; 
S  68.2(g).  Director  {  68.2(1).  Supervising 
inspector:  and  {  68.2(o).  Office  of 
inspection.  These  proposed  deletions 
would  eliminate  unnecessary,  outdated, 
or  duplicative  provisions  in  the 
regulations.  All  other  provisions  in  the 
current  Part  68,  Subpart  A — Regulations 
have  been  retained  in  the  proposed 
revision. 

These  regidations  have  not  been 
extensively  changed  since  1954.  In  the 
interim,  marketing  and  inspection 
practices  and  procedures  have  changed: 
and,  when  appropriate,  such  changes 
have  been  addressed  in  the  instructions. 
This  proposed  revision  has  incorporated 
many  of  these  changes.  The  inclusion  of 
these  provisions  would  update  them  to 
current  inspection  practices  and 
procedures.  This  proposed  incorporation 
of  inspection  procedures  covered  by 
instructions  would  not  adversely  impact 
on  users  of  inspection  services,  since 
they  are  already  following  the 
procedures. 

SpecificaUy,  the  following  changes  are 
proposed: 

1.  The  proposed  i  68.1,  headed  as. 
Definitions,  would  be  revised  by 
combining  the  current  S  §  68.1,  68.2.  and 
68.36,  plus  consolidating  definitions  from 
other  sections  of  the  current  regulations. 
Some  new  definitions  would  also  be 
added.  The  definitions  in  current 
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§  6&2(n.  (g).  (1).  and  (o)  would  be 
removed  because  they  are  no  longer 
applicable  or  necessary.  The  remaining 
and  new  definitions  would  be  placed  in 
alphabetical  order  for  easy  reference. 

2.  The  proposed  SS  68.5-68.13.  headed 
as.  Administration,  would  include 
provisions  of  an  administrative  nature, 
such  as  nondiscrimination  policy, 
procedures  for  establishing  regulations, 
complaints,  provisions  for  hearings,  and 
public  information.  These  proposed 
sections  reflect,  in  part,  the  applicable 
portions  of  5§  68.3,  68.5,  68.49.  68.51,  and 
68.53  of  the  current  regulations. 

3.  The  proposed  §§  68.20-68.26. 
headed  as.  Conditions  for  Obtaining  or 
Withholding  Service,  would  include 
provisions  for  obtaining  or  withdrawing 
requests  for  service,  dismissing  requests  <• 
for  service,  conditional  withholding  of 
service,  denial  of  service,  and  payment 
of  expenses  incurred  by  the  cooperator 
or  the  Service.  Current  provisions 
relating  to  these  proposed  sections  are 
contained  in  §§  68.4,  68.9-68.11,  68.21, 
68.22,  68.24,  68.30,  68.32.  68.34,  68.35, 
68.43,  and  68.50. 

4.  The  proposed  §§  68.30-68.36, 
headed  as.  Inspection  Methods  and 
Procedures,  would  include  the  methods 
and  order  for  performing  inspection 
service,  sample  requirements,  partial 
inspection,  and  sampling  provisions  by 
level  of  service.  These  sections  reflect 
appropriate  portions  of  §  68.6,  68.12- 
68.14,  68.21.  68.23,  68.33.  68.34.  68.37.  and 
68.39  of  the  current  regulations.  In 
addition,  a  section  covering  loss  of 
identify  would  delineate  situations 
when  the  identify  of  a  commodity  lot 
and  the  identity  of  a  commodity  sample 
would  be  considered  lost. 

5.  The  proposed  §§  68.40-68.44. 
headed  as,  Original  Inspection  Service, 
would  provide  for  who  may  request 
inspection  service,  contract  service,  how 
to  request  original  service,  certificating 
original  inspection  results,  and  new 
original  inspection  service.  Current 
provisions  relating  to  these  proposed 
sections  are  contained  in  §  §  68.4,  68.7, 
68.B.  68.12.  68.13,  68.29,  68.30,  and  68.43. 
The  proposed  section  on  new  original 
inspection  service  would  clarify  when 
an  applicant  may  request  a  new  original 
inspection.  A  better  guideline  is  needed 
for  clarity  as  to  when  and  on  what  basis 
a  new  original  inspection  can  be 
requested.  The  proposed  clarification 
would  permit  new  original  inspection  on 
previously-inspected  commodity  lots 
only  when  circumstances  are  such  as  to 
prevent  a  retest.  appeal,  or  Board  appeal 
inspection;  and  all  new  original 
inspections  would  be  performed  on  new 
samples  drawn  from  the  lot. 

6.  The  proposed  §§  68.50-68.52, 
headed  as.  Retest  Inspection  Service. 


would  provide  a  new  level  of  inspection 
service  for  nongraded  commodities.  The 
proposed  sections  would  include 
provisions  covering  who  may  request 
service,  how  to  request  retest  inspection ' 
service,  and  certificating  retest  results. 
The  proposed  retest  service  would  allow 
applicants  to  request  additional  testing 
on  the  file  sample  for  one  or  more 
factors  when  they  are  dissatisfied  with 
that  results  of  an  original  inspection. 
Currently,  if  an  applicant  is  dissatisfied 
with  the  result  of  one  or  more  factors, 
the  applicant  must  request  an  appeal 
inspection  service  whereby  all  factors 
are  retested.  The  current  procedure  for 
retesting  all  factors  as  part  of  an  appeal 
inspection  service  for  nongraded 
commodities  is  costly  and  may  not  meet 
the  needs  of  the  industry.  Many  factors 
are  included  in  contract  specifications 
for  nongraded  commodities  that  require 
tests  using  specialized  laboratory 
equipment.  This  results  in  laboratory 
charges  that  average  approximately 
$111  for  flour,  $127  for  com  meal 
(Export),  $145  for  soy-fortified  com 
meal,  $145  for  corn-soy  blend,  $116  for 
rolled  oats,  and  $105  for  com-soya  milk. 
Since  each  test  result  is  individually 
compared  to  contract  specifications,  it 
may  be  costly  to  retest  all  factors  when 
the  applicant  is  dissatisfied  with  the 
results  of  one  or  more  factors.  To 
provide  inspection  services  that  meet 
industry  needs  while  at  the  same  time 
minimizing  costs  to  applicants  for 
service,  FGIS  is  proposing  a  retest 
service  for  nongraded  commodities. 
Under  the  proposed  retest  inspection 
service,  certificates  issued  for  retest 
services  will  supersede  the  original 
inspection  certificate.  If  an  applicant  for 
inspection  is  not  satisfied  with  the  retest 
results,  an  appeal  inspection  service 
may  be  requested.  Under  this  proposal, 
all  fators  that  were  determined  during 
the  original  inspection  would  be  tested 
as  part  of  the  appeal  inspection  service. 
This  proposal  would  also  provide 
applicants  for  inspection  of  nongraded 
commodities  with  three  levels  of  service 
which  are  consistent  with  the  current 
provisions  for  graded  commodities.  The 
three  levels  of  service  are  also 
consistent  with  other  commodities 
inspected  under  the  Agricultural 
Marketing  Act  of  1946  which  provides 
retest  service  on  one  or  more  factors 
when  laboratory  testing  services  have 
been  performed. 

7.  The  proposed  §  §  68.60-68.63, 
headed  as.  Appeal  Inspection  Service. 
would  include  provisions  setting  out 
who  may  request  appeal  inspection 
service,  how  to  request  appeal 
inspection  service,  who  shall  perform 
appeal  inspection  service,  and 
certificating  appeal  results.  These 
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proposed  sections  reflect  appropriate 
portions  of  current  §§68.21,  68.22.  68.25,  ' 
68.26,  68.28,  and  68.28a.  In  addition, 
these  proposed  revisions  would  permit 
an  appeal  inspection  for  insect 
fragments  found  in  nongraded  processed 
products  to  be  peformed  on  a  new 
sample.  Currently,  the  regulations  limit 
appeal  inspections  to  a  review  of  the 
sampling  procedure  and  an  analysis  of 
the  file  sample  when,  as  a  result  of  the 
original  inspection,  the  commodity  was 
found  to  be  contaminated  with  filth  or  tr 
contain  a  deleterious  substance.  In  all 
other  cases,  an  appeal  inspection  may 
be  based  on  a  new  sample  or  a  file 
sample.  Various  industry  groups  have 
requested  that  FGIS  consider  permitting 
the  analysis  of  new  samples  under 
appeal  inspections  when  the  insect 
fragment  and  rodent  hair  levels  exceed 
the  Food  and  Drug  Administration's 
Defect  Action  Levels  or  contract 
specifications.  Based  on  day-to-day 
testing  experience,  FGIC  has  determined 
that  rodent  hair  contamination,  like 
glass,  metal,  or  a  toxic  substance,  may 
not  be  homogeneously  distributed  ' 

throughout  commodity  lots.  However, 
FGIS  has  determined  based  upon 
program  test  results  that  insect  fragment 
contamination  is  usually  homogeneous 
in  nongraded  processed  products. 
Consequently,  FGIS  proposes  to  permit 
an  analysis  of  new  samples  for  insect 
fragments  in  nongraded  processed 
products  but  not  for  rodent  hairs. 
8.  The  proposed  §§  68.70-68.75, 
headed  as.  Official  Certificates,  would 
include  provisions  for  official  certificate 
issuance  and  distribution,  certificate 
requirements,  certification  of  results, 
corrected  certificates,  divided-lot 
certificates,  and  duplicate  certificates. 
The  current  provisions  relating  to  these   ' 
proposed  sections  are  in  §§  68.14- 
68.16a.  68.27,  and  68.31.  In  addition, 
these  proposed  sections  would  remove 
the  requirement  that  any  factor  on 
graded  commodities  for  which  an 
official  determination  is  made  during  the 
course  of  the  inspection  be  shown  on  the 
inspection  certificate.  Various  industry 
groups  have  indicated  that  the 
requirement  to  report  factor  information 
not  requested  by  the  buyer  is  not  needed 
and  confuses  both  the  buyer  and 
financial  institutions.  After  reviewing 
industry  concerns  that  reporting  factor 
information  not  requested  by  the  buyer  . 
may  cause  confusion  in  the  marketplace, 
it  is  proposed  that  the  requirement  be 
removed.  However,  the  requirement  to    ; .. 
show  grade  determining  factors  on  all 
certificates  would  be.relained  since  the 
information  is  generally  desired  by  the     . 
industry.  This  proposal.would  not 
prohibit  applicants  from  obtaining 


specific  factor  information,  when 
requested.    - 

9.  The  proposed  §  §  68.80-68.84, 
headed  as.  Licensed  Inspectors, 
Technicians,  and  Samplers,  would 
provide  for  who  may  be  licensed, 
licensing  procedures,  and  suspension  or 
revocation  of  licenses.  The  current 
regulations  provide  for  licensing  in 

§§  68.37.  68.38,  68.41,  and  68.50. 

10.  The  proposed  §  §  68.90.92.  headed 
as.  Fees,  would  provide  for  FGIS  fee 
schedules.  These  fees  have  already  been 
reviewed  and  published  as  a  final  rule 
on  |une  28. 1984,  in  the  Federal  Register 
(49  FR  26547).  The  specific  fees  and 
charges  in  current  §§  68.42a  and  W.42b 
pertaining  to  commodity  and  rice 
inspection  services  would  not  be 
changed  If  this  proposal  is  adopted,  the 
t:urrent  §  ;^  mAld.  G8.42b.  and  68.43 
would  hii  i«'iiesignaled  §§  68.90,  68.91, 
and  68.92.  respectively.  In  addition,  the 
current  pwvisions  in  §  68.43(a)  would  be 
moved  to  S  68.1  and  paragraphs  (b) 
through  ji)  would  be  redesignated  (a) 
through  (h). 

List  of  Subjects  in  7  CFR  Part  68 

Administrative  practice  and 
.  procedure. 

Accordingly,  it  is  proposed  that  7  CFR 
. .  Part  68.  be  amended  as  follows: 

1.  The  authority  citation  for  Part  68 
revised  to  read  as  follows:    "     ■   •  -  •     . 

AutlMiily:  Sees.  202-208,  60  fetat.  1087,  as 
Hmmided  (7  U  S.C.  1621  et  seq.) 

2.  Subpart  A  is  revised  to  read  as 
follows:  i 

PA^T  68— REGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIFICATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

Subpart  A— Regulations 

Sec.  •■    .  ■■  '  •' : 

Onfinitions  ' . 

ua.l     Meaning  of  tenns.  '   '■    -  •  . 
■Xdministration  ■    ".     .  '■' , 

68..")    Administrator 

68.6  Nondiscrimination — policy  and 
provisions. 

68.7  Procedures  for  establishing  regulations 
and  standards. 

68.8  Complaints  and  reports  of  alleged 
violations. 

•ia.g    Provisions  for  hearings. 

08.10  Information  about  the  Service.  Act. 
and  regulations. 

68.11  Public  information. 

68.12  Identification. 

68.13  Regulations  not  applicable  for  certain 
•  purposes.  •  -  ..  • 


Sec    ' 

Conditions  for  Obtaining  or  Withholding 
Service 

68.20  Availability  ot  services. 

68.21  Requirements  for  obtaining  service. 

68.22  Withdrawal  of  request  for  inspection 
service  by  applicant. 

68.23  Dismissal  of  request  for  inspection 
service. 

88.24  Conditional  withholding  of  service. 

68.25  Denial  or  withdrawal  of  service. 

68.26  Expenses  of  the  cooperator  or  the 
Service. 

Inspection  Methods  and  Procedures 

68.30  Methods  and  order  of  performing 
inspection  service. 

68.31  Kinds  of  inspection  services. 

68.32  Who  shall  inspect  commodities. 

68.33  Sample  requirements;  general. 

68.34  Partial  inspection. 

68.35  Sampling  provisions  by  level  of 
service. 

68.36  Loss  of  identity. 

Original  Inspection  Service 

68.40  Who  .Tiay  request  original  inspection 
service.  ■  1  .  ' 

68.41  Contract  service. 

68.42  How  to  request  original  inspection 
service. 

68.43  Certificating  original  inspection 
results. 

68.44  New  original  inspection 

Retest  Inspection  Service 

68.50  Who  may  request  retest  inspection 
service. 

68.51  How  to  request  retest  inspeciioti 
service. 

68.52  Certificating  retest  results     :      . 

Appeal  Inspection  Service 

66.60  Who  may  request  appeai  inspection 
service. 

68.61  How  to  request  appeal  inspection 
service. 

68.62  Who  shall  perform  appeal  inspection 
service. 

68.63  Certificating  appeal  results 

Official  Certificates 

66.70  Official  certificates.  Dtsuaiicc  and 
distribution. 

68.71  Official  certificate  requirements 

68.72  Certification  of  results 

68.73  Correcteij  certificates         '  . 
68  74     Divided-lot  certificates 

<>8  r."!     Duplicate  certificates  •  • 

Licensed  Inspectors,  Technicians,  and 
Samplers 

68.80  Who  may  be  licensed. 

68.81  Licensing  procedures 

68.62    Voluntary  cancellation  or  suspension 

of  license 
68  83     Automatic  suspension  of  license  by 

change  in  employment. 
68.84    Suspension  or  revocation  of  license. 

Fees 

68.90  Fees  for  certain  Federal  inspection 
services. 

68.91  Fees  for  certain  Federal  rice 
inspection  services.        '  ' 


68.92    Rxplanation  of  seivice  fees  and 
additional  fees. 


Subpart  A— Regulations 
Definitions 

§  M.1    Meaning  of  terms. 

(a)  Construction.  Words  used  in  the 
singular  form  are  considered  to  imply 
the  phiral  and  vice  versa,  as 
appropriate. 

(b)  Definitions.  For  the  purpose  of 
these  regulations,  unless  the  context 
requires  otherwise,  the  following  terms 
have  the  meanings  given  for  them 
below. 

(1)  Act.  The  Agricultural  Marketing    - 
Act  of  1946,  as  amended  (60  Stat.  1067  e/ 
seq.,  as  amended,  7  U.S.C.  1621  et  seq.). 

(2)  Administrator.  The  Administrator 
of  the  Federal  Grain  Inspection  Service 
or  any  person  to  whom  authority  has 
been  delegated. 

(3)  Appeal  inspection  service.  A 
review  by  the  Service  of  the  results  of 
an  original  inspection  or  retest 
inspection  service. 

(4)  Applicant.  An  interested  person 
who  requests  any  inspection  service 
with  respect  to  a  commodity. 

(5)  Authorized  inspector.  The 
Administrator  may  authorize  a 
Departmental  employee  to  inspect  a 
commodity  after  the  employee  has 
demonstrated  a  thorough  knowledge  of 
a  commodity  and  the  AcL  regulations, 
standards,  instructions,  and  procedures 
under  which  it  is  inspected. 

(6)  Board  appeal  inspection  service.  A 
review  by  the  Board  of  Appeals  and 
Review  of  the  results  of  an  original 
inspection  or  appeal  inspection  service 
on  graded  commodities. 

(7)  Board  of  Appeals  and  Review  or 
Board.  The  Board  of  Appeals  and 
Review  of  the  Service. 

(8)  Business  day.  The  established  field 
office  working  hours,  any  Monday 
through  Frid.iy  that  is  not  a  holiday,  or 
the  working  hours  and  days  established 
by  a  cooperator. 

(9)  Carrier.  A  truck,  trailer,  truck/ 
tiailer(s)  combination,  railroad  car. 
barge,  ship,  or  other  container  used  to 
transport  bulk,  sacked,  or  packaged 
commodity. 

(10)  Commodity.  Agricultural        '       . 
commodities  and  products  that  the 
Secretary  has  assigned  to  the  Service  for 
inspection  under  the  AcL  including  but 
not  limited  to.  dry  beans,  grain,  hay, 
hops,  lentils,  oilseeds,  dry  peas,  split 
peas,  rice,  and  straw. 

(11)  Continuous  inspection.  The 
conduct  of  inspection  services  in  an 
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approved  plant  where  one  or  more 
official  inspection  personnel  are  present 
during  the  processing  of  a  commodity  to 
make  in-process  examinations  of  the 
preparation,  processing,  packing,  and 
warehousing  of  the  commodity  and  to 
determine  compliance  with  applicable 
oanifation  requirements. 

(12)  Contract  service.  Any  service 
performed  under  a  contract  between  an 
applicant  and  the  Service. 

(13)  Contractor.  Any  person  who 
enters  into  a  contract  with  the  Service  to 
perform  specified  inspection  services. 

(14)  Cooperator.  An  agency  or 
department  of  the  Federal  Government 
which  has  an  interagency  agreement  or 
State  agency  which  has  a  reimbursable 
agreement  with  the  Service. 

(15)  Cooperator  inspection  service. 
The  inspection  service  provided  by  a 
cooperator  under  the  regulations.  Under 
this  service,  inspection  certificates  are 
issued  by  the  cooperator  and  all  fees 
and  charges  are  collected  by  the 
cooperator,  except  as  provided  in  the 
agreement. 

(16)  Department.  The  United  States 
Department  of  Agriculture. 

(17)  Factor.  A  quantified  physical  or 
chemical  property  identified  in  ofRcial 
sUndards,  specifications,  abstracts, 
contracts,  or  other  documents  whose 
measurement  describes  a  specific 
quality  of  a  commodity. 

(18)  Field  office.  An  office  of  the 
Service  designated  to  perform,  monitor, 
or  supervise  inspection -services. 

(19)  Grade.  A  grade  designating  a 
level  of  quality  as  defined  in  the 
commodity  standards  promulgated  by 
the  Administrator. 

(20)  Holiday.  The  legal  public 
holidays  specified  in  paragraph  (a)  of 
section  6103.  Title  5.  of  the  United  States 
Code  (5  U.S.C.  6103(a))  and  any  other 
day  declared  to  be  a  holiday  by  Federal 
Statute  or  Executive  Order.  Under 
section  6103  and  Executive  Order  10357, 
as  amended,  if  the  speciHed  legal  public 
holiday  falls  on  a  Saturday,  the 
preceding  Friday  shall  be  considered  to 
be  the  holiday,  or  if  the  specified  legal 
public  holiday  falls  on  a  Sunday,  the 
following  Monday  shall  be  considered  to 
be  the  holiday. 

(21)  Inspection  certificate.  A  written 
printed  official  document  which  is 
approved  and  which  shows  the  results 
of  an  inspection  service  performed 
under  the  Act. 

(22)  Inspection  service,  (i)  Applying 
such  tests  and  making  examinations  of  a 
commodity  and  records  by  official 
personnel  as  may  be  necessary  to 
determine  the  kind,  class,  grade,  other 
quality  designation,  the  quantity,  or 
condition  of  commodity;  (ii)  performing 
condition  of  container,  carrier  stowage 


examinations,  and  any  other  services  as 
related  to  commodities,  as  necessary; 
and  (iii)  issuing  an  inspection  certificate. 

(23)  Instructions.  The  Notices, 
Instructions.  Handbooks,  and  other 
directives  issued  by  the  Service. 

(24)  Interagency  agreement.  An 
agreement  between  the  Service  and 
other  branches  of  the  Federal 
Government  to  conduct  commodity 
inspection  services  as  authorized  in  the 
Act. 

(25)  Interested  person.  Any  person 
having  a  contract  or  other  financial 
interest  in  a  commodity  as  the  owner, 
seller,  purchaser,  warehouseman, 
carrier,  or  as  otherwise. 

(26)  Licensee.  Any  person  licensed  by 
the  Service. 

(27)  Nonregular  workday.  Any 
Sunday  or  hoUday. 

(28)  Official  inspector.  Any  official 
personnel  who  performs,  monitors,  or 
supervises  the  performance  of 
inspection  service  and  certifies  the 
results  of  the  commodity. 

(29)  Official  personnel.  Any 
authorized  Departmental  employee  or 
person  licensed  by  the  Administrator  to 
perform  all  or  specified  functions  under 
the  Act. 

(30)  Official  sampler.  Any  official 
personnel  who  performs,  monitors,  or 
supervises  the  performance  of  sampling 
of  a  commodity. 

(31)  Official  technician.  Any  official 
personnel  who  performs,  monitors,  or 
supervises  the  performance  of  specified 
inspection  services  and  certifies  the 
results  thereof,  other  than  certifying  the 
grade  of  a  commodity. 

(32)  Origin.  The  geographical  area  or 
place  where  the  commodity  is  grown. 

(33)  Original  inspection  service.  An 
initial  inspection  of  a  commodity. 

(34)  Person.  Any  individual, 
partnership,  association,  corporation,  or 
other  business  entity. 

(35)  Plant.  The  premises,  buildings, 
structure,  and  equipment  (including  but 
not  limited  to  machines,  utensils, 
vehicles,  and  fixtures  located  in  or 
about  the  premises)  used  or  employed  in 
the  preparation,  processing,  handling, 
transporting,  and  storage  of 
commodities. 

(36)  Regular  workday.  Any  Monday 
through  Saturday  that  is  not  a  hohday. 

(37)  Regulations.  The  regulations  in 
this  Part. 

(38)  Reimbursable  agreement.  An 
agreement  between  the  Service  and 
State  agencies  to  conduct  commodity 
inspection  services  authorized  by  the 
Act. 

(39)  Retest  inspection  service.  To  test 
again  a  factor(8)  of  nongraded 
commodities  previously  tested  using  the 
same  laboratory  procedures. 


(40)  Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
person  to  whom  authority  has  been 
delegated. 

(41)  Service.  The  Federal  Grain 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (FGIS). 

(42)  Serviced  representative.  An 
employee  authorized  by  the  Service  or  a " 
person  licensed  by  the  Administrator. 

(43)  Specification.  A  document  which 
clearly  and  accurately  describes  the 
essential  and  technical  requirements  for 
items,  materials,  or  services  including 
the  inspection  procedures. 

(44)  Standards.  The  commodity 
standards  in  this  Part  that  describe  the 
physical  and  biological  condition  of  a 
commodity  at  the  time  of  inspection. 

(45)  Submitted  sample.  A  sample 
submitted  by  or  for  an  interested  person 
for  inspection. 

(46)  Test.  A  procedure  to  measure  a 
factor  using  specialized  laboratory 
equipment  involving  the  application  of 
estabhshed  scientiHc  principles  and 
laboratory  procedures. 

Administration  > 

§68.5    Administrator. 

The  Administrator,  under  the 
authority  delegated  by  the  Secretarj',  is 
charged  with  administering  the 
regulations  and  those  parts  of  the  Act 
that  relate  to  the  regulations. 

§  68.6    Nondiscrimination — policy  and 
provisions. 

In  implementing,  administering,  and 
enforcing  the  Act  and  the  regulations,      ^ 
standards,  and  instructions,  it  is  the  . 
policy  of  the  Service  to  promote 
adherence  to  the  provisions  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000a  et 
seq). 

§  68.7    Procedures  for  establishing 
regulations  and  standards. 

Notice  of  proposals  to  prescribe, 
amend,  or  revoke  regulations  and 
standards  shall  be  published  in 
accordance  with  applicable  provisions 
of  the  Administrative  Procedures  Act  (5 
U.S.C.  551,  et  seq.).  Any  interested 
person  desiring  to  file  a  petition  for  the 
issuance,  amendment,  or  revocation  of 
regulations  or  standards  may  do  so  in 
accordance  with  7  CFR  1.28  of  the 
regulations  of  the  Office  of  the  Secretary 
of  Agriculture. 

§  68.8    Complaints  and  reports  of  alleged 
violations. 

(a)  Ge/iero/.  Except  as  provided  14  =•'-•■ 
paragraph  (b)  of  this  section,  complaints 
and  reports  of  violations  involving  the 
Act  or  the  regulations,  standards,  and 
instructions  issued  under  the  Act  should" 
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be  filed  with  the  Service  in  accordance 
with  7  CFR  1.133  of  the  regulations  of 
the  Office  of  the  Secretary  of  Agriculture 
and  these  regulations  and  instructions 
issued  pursuant  to  the  Act. 

(b)  Retest  inspection  and  appeal 
inspection  services.  Complaints 
involving  the  results  of  inspection 
services  shall,  to  the  extent  practicable, 
be  submitted  as  requests  for  retest 
inspection,  appeal  inspection,  or  Board 
appeal  inspection  services  as  set  forth  in 
these  regulations.  .     .  ... 

§  68.6    ProvlstOfM  for  twartngs. 

Opportunities  shall  be  provided  for 
hearings  either  in  accordance  with  the 
Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
the  Secretary  under  Various  Statutes  (7 
CFR,  Part  1,  Subpart  H)  or  in  accordance 
with  FGIS  procedures,  as  would  be 
appropriate. 

$64.10    Information  about  th«  Service,  Act, 
and  regulations. 

Information  about  the  Service,  Act, 
regulations,  standards,  rules  of  practice, 
instructions,  and  other  matters  related 
to  the  inspection  of  commodities  may  be 
obtained  by  telephoning  or  writing  the 
U.S.  Department  of  Agriculture,  Federal 
Grain  Inspection  Service,  1400    ' 
Independence  Avenue  SW., 
Washington,  DC  20250,  or  any  field  t  *  V 
office  or  coopera lor.  ■■■■■.■> 

S  68.1 1    Public  information. 

(a)  General.  This  section  is  issued  in 
accordance  with  §§  1.1-1.16  of  the 
regulations  of  the  Secretary  in  Part  1, 
Subpart  A,  of  Subtitle  A  of  Title  7  (7 
CFR  1.1-1.16),  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  The 
Secretary's  regulations,  as  implemented 
by  this  section,  govern  the  availability  of 
records  of  the  Service  to  the  public. 

(b)  Public  inspection  and  copying. 
Materials  maintained  by  the  Service, 
including  those  described  in  7  CFR 
1.2(a),  will  be  made  available>  upon  a 
request  which  has  not  been  denied,  for 
public  inspection  and  copying  at  the 
U.S.  Department  of  Agriculture,  Federal 
Grain  inspection  Service,  1400    ,  -■ 
Independence  Avenue,  SW., 
Washington,  DC  20250.  The  public  may 
request  access  to  these  materials  8:00 
a.m.-4:30  p.m.  during  regular  workdays. 

(c)  Indexes.  The  Service  shall 
maintain  an  index  of  all  material 
required  to  be  made  available  in  7  CFR 
1.2(a).  Copies  of  these  indexes  will  be 
maintained  at  the  location  given  in 
paragraph  (b)  of  this  section.  Notice  is 
hereby  given  that  quarterly  publication 
of  these  indexes  is  unnecessary  and 
impracticable  because  the  material  is 


voluminous  and  does  not  change  often 
enough  to  justify  the  expense  of 
quarterly  publication.  However,  upon 
specific  request,  copies  of  any  index  will 
be  provided  at  a  cost  not  to  exceed  the 
direct  cost  of  duplication. 

(d)  Requests  for  records.  Requests  for 
records  under  5  U.S.C.  552(a)(3)  shall  be 
made  in  accordance  with  7  CFR  1.3(a) 
and  shall  be  addressed  as  follows: 
Office  of  the  Administrator,  Federal 
Grain  Inspection  Service,  FOIA  Request, 
U.S.  J)epartment  of  Agriculture,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250. 

(e)  FOIA  Appeals.  Any  person  whose 
request,  under  paragraph  (d)  of  this 
section,  is  denied  shall  have  the  right  to 
appeal  such  denial  in  accordance  with  7 
CFR  1.3(e).  Appeals  shall  be  addressed 
to  the  Administrator,  Federal  Grain 
Inspection  Service,  FOIA  Appeal,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 

(f)  Disclosure  of  information.  FGIS 
employees  or  persons  acting  for  FGIS 
under  the  Act  shall  not.  without  the 
consent  of  the  applicant,  divulge  or 
make  known  in  any  manner  any  facts  or 
information  acquired  pursuant  to  the 
Act  and  regulations  except  as 
authorized  by  the  Administrator,  by  a 
court  of  competent  jurisduction.  or    . 
otherwise  by  law.  .... 

{68.12    Identification. 

All  official  personnel  shall  have  in 
their  possession  and  present  upon 
request,  while  on  duty,  the  means  of  ' 
identification  furnished  to  them  by  the 
Department. 

S  68.13    Regulations  not  applicable  for 
certain  purposes. 

These  regulations  do  not  apply  to  the 
inspection  of  grain  under  the  United 
States  Grain  Standards  Act,  as  amended 
(7  U.S.C.  71  et  seq.)  or  the  inspection  of 
commodities  under  the  United  States 
Warehouse  Act.  as  amended  (7  U.S.C 
lAletseq.). 

Conditions  for  Obtaining  or  Withholding 
Service 

§68.20    Availability  of  services. 

(a)  Original  inspection  service. 
Original  inspection  services  are 
available  according  to  this  section  and 
§§68.40-.45. 

(b)  Retest  inspection  and  appeal 
inspection  services.  Retest  inspection, 
appeal  inspection,  and  Board  appeal 
inspection  services  are  available 
according  to  §§  68.50-.52  and  S§  68.60- 
.63.  ,         ,      , 

(c)  Proof  of  authorization.  \ 
cooperator  or  the  Service  may  request 
satisfactory  proof  that  an  applicant  is  an 


interested  person  or  their  authorized 
agent. 

S  68.21    Requirements  for  obtaining 
service. 

(a)  Consent  and  agreement  by 
applicant.  In  submitting  a  request  for 
inspection  service,  the  applicant  and  the 
owner  of  the  commodity  consent  to  the 
special  and  general  requirements 
specified  in  paragraphs  (b)  through  (j)  of 
this  section. 

(b)  Written  confirmation.  Verbal 
requests  for  inspection  service  shaU  be 
confirmed  in  writing  upon  request  Eacii 
written  request  shall  be  made  in  Eqghsh 
and  shall  include  (1)  the  date  filed;  (2) 
the  identification,  quantity,  and  locabon 
of  the  conunodity;  (3)  the  type  of 
8ervice(s)  requested;  (4)  the  name  and 
mailing  address  of  the  applicant  and,  if 
made  by  an  authorized  agent  the 
agent's  name  and  mailing  address:  and 
(5)  any  other  relevant  information  that 
the  official  with  whom  the  application  is 
filed  may  request  A  written  request  or  a 
written  confirmation  of  a  verbal  request 
shall  be  signed  by  the  applicant  or  a 
duly  authorized  agent 

{c\  Names  and  addresses  of  interested 
persons.  When  requested,  each 
applicant  for  inspection  service  shaU 
show  on  the  application  form  the  name 
and  mailing  address  of  each  known 
interested  p&atm. 

(d)  Surrender  of  superseded 
certificates.  Superseded  certificates 
must  be  promptly  surrendered. 

(e)  Accessibility.  (1)  Commodities. 
Each  commodity  lot  inspected  shall  be 
arranged  so  the  entire  lot  may  be 
examined  or,  if  necessary,  a 
representative  sample  can  be  obtained. 
If  the  entire  lot  is  not  accessible  for 
examination  or  a  representative  sample 
cannot  be  obtained,  the  inspection  shall 
be  restricted  to  an  examination  or 
sampling  of  the  accessible  portion  and 
the  results  certified  as  stated  in  §  68.34. 

(2)  Origin  records.  When  an  applicant 
requests  origin  inspeetion,  the  reixirds 
indicating^ the  origin  of  the  conunodity  la 
be  inspected  shall  be  made  accessible 
for  examination  and  verificaticm  by 
official  personnel. 

(f)  Plant  examination.  Plant  surveys 
shall  be  performed  when  required  by 
contract  or  upon  request.  Survey  results 
shall  be  reported  in  writing  to  a 
designated  plant  official.  If  the  plant  is   r 
approved  as  a  result  of  the  survey, 
inspection  service  may  begin  or 
continue  at  a  time  agreed  upon  by  the 
plant  management  and  the  cooperator  or 
Service.  If  the  plant  is  not  approved  as  a 
result  of  the  survey,  inspection  service 
shall  be  conditionally  withheld 
according  to  the  procedures  in  i  68uS4. 
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[g]  Working  space.  Applicant  must 
provide  adequate  and  separate  space 
when  inspection  service  is  performed  at 
a  plant. 

(h)  Loading  and  unloading  conditions. 
Each  appUcant  for  inspection  service 
shall  provide  or  arrange  for  suitable 
conditions  in  the  (1)  loading  and 
unloading  areas  and  the  truck  and 
railroad  holding  areas;  (2)  pier  or  dock 
areas;  (3)  deck  and  stowage  areas  in  the 
carrier  (4)  other  service  areas;  and  (5) 
equipment  used  in  loading  or  unloading, 
processing,  and  handling  the 
commodity.  Suitable  conditions  are 
those  which  will  facilitate  accurate 
inspection,  maintain  the  quantity  and 
the  quality  of  the  commodity  that  is  to 
be  inspected,  and  not  be  hazardous  to 
the  health  and  safety  of  official  pesonnel 
as  prescribed  in  the  instructions. 

(i]  Timely  arrangements.  Requests  for 
inspection  service  shall  be  made  in 
timely  manner  otherwise,  official 
personnel  may  not  be  available  to 
provide  the  requested  service.  For  the 
purpose  of  this  paragraph,  "timely 
manner"  shall  mean  not  later  than  2 
p.m..  local  time,  of  the  preceding 
business  day. 

(j)  Payment  of  bills.  Each  applicant  for 
inspection  service  shall  pay  bills  for  the 
service  according  to  §S  6&90-68.92. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0560-0012) 

S6S.22    Withdrawal  of  request  for 
inspection  scrvic*  by  applicant 

An  applicant  may  withdraw  a  request 
for  inspection  service  any  time  before 
ofTicial  personnel  release  results,  either 
verbally  or  in  writing.  Reimbursement  of 
expenses,  if  any,  shall  be  made 
according  to  §  68.26. 

§  6S^    Dismissal  of  request  for  Inspection 


(a)  Conditions  for  dismissal. — (1) 
General.  A  cooperator  or  the  Service 
shall  dismiss  requests  for  inspection 
service  when: 

(i)  Performing  the  requested  service  is 
not  practicable. 

(ii)  The  cooperator  or  the  Service 
lacks  authority  under  the  Act  or 
regulations. 

(iii)  Sufficient  information  is  not 
available  to  make  an  accurate 
determination. 

(2)  Neiv  original  inspection  service.  A 
request  for  new  original  inspection 
service  shall  be  dismissed  if  a  retest 
inspection,  appeal  inspection,  or  Board 
appeal  inspection  may  be  performed  on 
the  same  lot. 

(3)  Retest  inspection  service.  A 
request  for  a  retest  inspection  service 
shall  be  dismissed  by  official  personnel 
when  (i)  the  factor  requested  was  not 
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tested  during  the  original  inspection;  (ii) 
the  condition  of  the  commodity  has 
undergone  a  material  change;  (iii)  a 
representative  file  sample  is  not 
available;  (iv)  the  applicant  requests 
that  a  new  sample  be  obtained;  (v)  the 
request  is  for  a  graded  commodity;  or 
(vi)  the  reasons  for  the  retest  inspection 
are  frivolous. 

(4)  Appeal  inspection  seri'ice.  A 
request  for  an  appeal  inspection  service 
shall  be  dismissed  by  official  personnel 
when  (i)  the  scope  is  different  from  the 
scope  of  the  original  inspection  service: 
(ii)  the  condition  of  the  commodity  has 
undergone  a  material  change;  (iii)  the 
request  specifies  a  file  sample  and  a 
representative  file  sample  is  not 
available;  (iv)  the  applicant  requests 
that  a  new  sample  be  obtained  and  a 
new  sample  cannot  be  obtained;  or  (v) 
the  reasons  for  the  appeal  inspection  are 
frivolous. 

(5)  Board  appeal  inspection  service.  A 
request  for  a  Board  appeal  inspection 
service  shall  be  dismissed  by  official 
personnel  when  (i)  the  scope  is  different 
from  the  scope  of  the  original  inspection 
service;  (ii)  the  condition  of  the 
commodity  has  undergone  a  material 
change;  (iii)  a  representative  Hie  sample 
is  not  available;  (iv)  the  applicant 
requests  that  a  new  sample  be  obtained: 
or  (v)  the  reasons  for  the  Board  appeal 
inspection  are  frivolous. 

(b)  Procedure  for  dismissal.  The 
cooperator  or  the  Service  shall  notify 
the  applicant  of  the  proposed  dismissal 
of  service.  The  applicant  will  then  be 
afforded  reasonable  time  to  take 
corrective  action  or  to  demonstrate 
there  is  no  basis  for  the  dismissal.  If 
corrective  action  has  not  been  adequate, 
the  applicant  will  be  notified  of  the 
decision  to  dismiss  the  request  for 
service,  and  any  results  of  service  shall 
not  be  released. 

§68.24    Conditional  withholding  of  service. 

(a)  Conditional  withholding.  A 
cooperator  or  the  Service  shall 
conditionally  withhold  requests  for 
service  when  an  applicant  fails  to  meet 
any  requirement  prescribed  in  §  68.21. 

(b)  Procedure  for  withholding.  The 
cooperator  or  the  Service  shall  notify 
the  applicant  of  the  reason  for  the 
proposal  to  conditionally  withhold 
service.  The  applicant  will  then  be 
afforded  reasonable  time  to  take 
corrective  action  or  to  demonstrate  that 
there  is  no  basis  for  withholding  service. 
If  corrective  action  has  not  been 
adequate,  the  applicant  will  be  notified 
of  the  decision  to  withhold  service;  and 
any  results  of  service  shall  not  be 
released.  ^  - 


§6«.2S    Dsniat  or  withdrawal  of  service. 

(a)  General.  Service  may  be  denied  or 
withdrawn  because  of  (1)  any  willful 
violation  of  the  Act.  regulations, 
standards,  or  instructions  or  (2)  any 
interference  with  or  obstruction  of  any 
official  personnel  in  the  performance  of 
their  duties  by  intimidation,  threat, 
assualt.  or  any  other  improper  means. 

(b)  The  Rules  of  Practice  Governing 
Formal  Adjudicatory  Proceedings 
Instituted  by  the  Secretary  under 
Various  Statues  (7  CFK  Part  1,  Subpart 
H)  shall  be  followed  in  the  denial  or 
withdrawal  of  service. 

§  6a.26    Expenses  of  the  cooperator  or  ttic 
Service. 

For  any  request  that  has  been 
withdrawn,  dismissed  or  withheld  unde*- 
§§  68.22,  68.23,  or  68.24,  respectively, 
each  applicant  shall  pay  expenses 
incurred  by  the  cooperator  or  the 
Service. 

Inspection  Methods  and  Procedures 

§  68.30    Mettiods  and  order  of  performing . 
inspection  servica. 

(a)  Methods.— [1]  General.  All 
sampling  and  inspection  services 
performed  by  official  personnel  shall  be 
made  in  accordance  with  standards  and 
instructions  authorized  by  the 
Administrator. 

(2)  Lot  inspection  service.  A  lot 
inspection  service  shall  be  based  on 
official  personal  obtaining 
representative  samples,  examining  the 
commodity  in  the  entire  lot.  and  making 
an  accurate  analysis  of  the  commodity 
on  the  basis  of  the  samples. 

(3)  Submitted  sample  inspection 
service.  A  submitted  sample  inspection 
service  shall  be  based  on  a  submitted 
sample  of  sufficient  size  to  enable 
official  personnel  to  perform  an 
accurate,  complete  analysis.  The  sample 
size  will  be  prescribed  in  the 
instructions.  If  an  accurate  analysis 
cannot  be  made  because  of  an 
inadequate  sample  size  or  other 
conditions,  the  request  shall  be 
dismissed  or  a  factor  only  inspection 
certificate  issued  for  factors  that  can  be 
determined. 

(b)  Order  of  seri'ice.  Inspection 
service  shall  be  performed,  to  the  extent 
practicable,  in  the  order  in  which 
requests  for  service  are  received. 

(c)  Recording  receipt  for  documents. 
Each  document  submitted  by  or  on 
behalf  of  an  applicant  for  inspection 
service  shall  be  promptly  stamped  or 
similary  marked  by  official  personnel  to 
show  the  date  of  receipt. 

(d)  Conflicts  of  interest.  (1)  Official 
personnel  shall  not  perform  or 
participate  in  performing  an  inspection 
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service  on  a  commodity  or  a  carrier  or 
container  in  which  they  have  a  direct  or 
indirect  financial  interest. 

(2)  OfPicial  personnel  shall  not 
perform,  participate  in  performing,  or 
issue  a  certificate  if  they  participated  in 
a  previous  inspection  or  certification  of 
the  lot  unless  there  is  only  one 
authorized  person  available  at  the  time 
and  place  of  the  requestd  inspection 
service. 

§  68.31    Kinds  of  Inspection  sorvtcos. 

(a)  Genera/.  The  inspection  of 
commodities  shall  be  (1)  according  to 
the  (i)  standards  of  class,  grade,  other 
quality  designation  quantity,  or 
condition  for  such  commodities 
promulgated  by  the  Administrator,  or  (ii' 
specifications  prescribed  by  Federal 
agencies;  or  (iii)  specifications -of  trade 
associations  or  organizations  approved 
by  the  Administrator  or  (iv]  instructions 
authorized  by  the  Administrator  or  (2) 
for  one  or  more  factors  of  class,  grade, 
other  quality  designations,  quantity,  or 
condition,  as  defined  in  such  standards, 
specifications,  or  instructions  and 
procedures,  or  otherwise  as  approved  by 
the  Administrator.  The  kinds  of  services 
provided  and  the  basis  for  performing 
them  are  shown  in  paragraphs  (b) 
through  (m)  of  this  section.  Some  or  all 
of  these  kinds  of  services  are  provided 
when  performing  a  complete  inspection 
service. 

(b)  Lot  inspection  service.  This 
service  consists  of  official  personnel  (IJ 
obtaining  representative  sample(s]  of  an 
identified  commodity  lot:  (2)  examining, 
grading,  or  testing  the  sample(s]:  (3) 
examining  relevant  records  for  the  lot; 
(4)  performing  other  requested  services; 
and  (5)  certifying  results. 

(c)  Submitted  sample  inspection.  This 
service  consists  of  an  applicant 
submitting  a  commodity  sample;  and 
official  personnel  grading,  or  testing  the 
sample  or  performing  other  requested 
services,  and  certifying  results. 

(d)  Examination.  This  service  consists 
of  official  personnel  examining  supplies 
without  the  use  of  special  laboratory 
equipment  or  procedures  to  determine 
conformance  ot  contract  requirements 
and  certifying  results. 

(e)  Checkweighing  service 
(container/.  This  Service  consists  of 
official  personnel  (1)  physically 
weighing  a  selected  number  of 
containers  from  a  commodity  lot;  (2J 
determining  the  estimated  total  gross, 
tare,  and  net  weights,  or  the  estimated 
average  gross  or  net  weight  per  filled 
container:  and  (3)  certifying  results. 

(f)  Bulk  weighing.  This  service 
consists  of  official  personnel  (1) 
completely  supervising  the  loading  or 
the  unloading  of  an  identified  lot  of  bulk 


or  containerized  commodity,  (2) 
physically  weighing  or  completely 
supervising  the  weighing  of  the 
commodity,  and  (3)  certifying  results. 

(g)  Checkloading  service.  This  service 
consists  of  official  personnel  (!) 
performing  a  stowage  examination;  (2) 
computing  the  number  of  filled 
commodity  containers  loaded  aboard  a 
carrier  (3)  permitting  only  undamaged 
commodity  containers  to  be  loaded  into 
the  carrier  (4)  if  practicable,  sealing  the 
carrier  for  security;  and  (5)  certifying 
results. 

(h)  Checkcounting.  This  service 
consists  of  official  personnel 
determining  the  total  number  of  filled 
outer  containers  in  a  lot  to  verify  that 
the  number  of  containers  shown  by  the 
applicant  is  correct  and  cerifying  results. 

(i)  Condition  inspection.  This  service 
consists  of  official  personnel 
determining  the  present  physical 
condition  of  the  commodity  by 
determining  whether  an  identifiable 
commodity  lot  has  water  damage,  fire 
damage,  rodent  or  bird  contamination, 
insect  infestation,  or  any  other 
deteriorating  condition  and  certifying 
results. 

(j)  Condition  of  food  containers.  This 
service  consists  of  official  personnel 
determining  the  degree  of  acceptability 
of  the  containers  with  respect  to 
absence  of  defects  which  affect  the 
serviceability,  including  appearance  as 
well  as  usability,  of  the  container  for  its 
intended  purpose  and  certifying  results. 

(k)  Observation  of  loading.  This 
service  consists  of  official  personnel 
verifying  that  an  identified  lot  is  moved 
from  a  warehouse  or  carrier  and  loaded 
into  another  warehouse  or  carrier  and 
certifying  results. 

(1)  Plant  approval. '  This  service 
consists  of  official  personnel  performing 
a  plant  survey  to  determine  if  the  plant 
premises,  facilities,  sanitary  conditions, 
and  operatring  methods  are  suitable  to 
begin  or  continue  inspection  service. 

(m)  Stowage  examination  service. 
This  service  consists  of  official 
personnel  visually  determining  if  an 
identified  carrier  or  container  is  clean: 
dry:  free  of  infestation,  rodents,  toxic 
substances,  and  foreign  odor  and 
suitable  to  store  or  carry  commodities 
and  certifying  results. 

§68.32    Who  Shall  inspect  commoditie*. 

Commodity  inspections  shall  be 
performed  only  by  official  personnel. 


'  Compliance  with  the  requirements  in  this 
paragraph  does  not  excuse  failure  to  comply  with 
all  applicable  sanitation  rules  and  regulations  of 
city,  county.  State,  Federal,  or  other  agencies  having 
jurisdiction  over  such  plants  and  operations. 


§  68.33    Sampts  raqulfmonts,  j 

(a)  Samples  for  lot  inspection 
service. — (1)  Original  lot  inspection 
service.  The  sample(s]  on  which  the 
original  inspection  is  determined  shall 
be  (i)  Obtained  by  official  personnel:  (ii) 
representative  of  the  commodity  in  the 
lot;  (iii)  protected  from  manipulation, 
substitution,  and  improper  or  careless 
handling;  and  (iv)  obtained  within 
prescribed  geographical  boundaries  of 
the  cooperator  or  field  office  performing 
the  inspection  service. 

(2)  Retest  lot  inspection  service.  The 
sample(s]  on  which  the  retest  is 
determined  shall  (i)  be  obtained  by 
official  personnel  and  (ii)  otherwise 
meet  the  requirements  of  pai:graph  (a)(1) 
of  this  sectioiL  The  retest  inspection 
shall  be  prformed  on  the  basis  of  a  file 
sample(s),  and  the  samples  must  meet 
the  requirements  prescribed  in 

fi  68.35(e). 

(3)  Appeal  lot  inspection  service.  For 
an  appeal  lot  inspection  service,  the 
sample{8]  on  which  the  appeal  is 
determined  shall  (i)  be  obtained  by 
official  personnel  and  (ii)  otherwise 
meet  the  requirements  of  paragraph 
(a)(1)  of  this  section.  If  the  appeal 
inspection  is  performed  on  the  basis  of  a 
file  sample(s),  the  samples  shall  meet 
the  requirements  prescribed  in 

§  68.35(e].  An  applicant  may  request 
that  a  new  sample  be  obtained  and 
examined  as  part  of  the  appeal 
inspection  service  in  accordance  with 
§  68.61(b)(2)  and  (3).  The  provision  for 
obtaining  a  new  sample  shall  not  apply 
if  obtaining  the  new  sample  involves  a 
change  in  die  method  of  sampling. 

(4)  Board  appeal  lot  inspection 
service.  A  Board  appeal  lot  inspection 
service  shall  be  performed  on  the  basis 
of  a  file  sample. 

(b)  Sampler  requirement.  A  licensed 
sampler  may  be  requested  to  sample 
commodities  and  forward  the  samples  to 
the  appropriate  field  office  or  other 
location  as  specified.  A  sampling  report 
signed  by  the  licensed  sampler  shall 
accompany  each  sample.  The  report 
shall  provide  the  identify,  quantity,  and 
location  of  the  commodity  sampled:  and 
the  name  and  mailing  address  of  die 
applicant;  and  all  other  information 
regarding  the  lot  as  may  be  required. 

(c)  Representative  sample.  A  sample 
shall  not  be  considered  representative  of 
a  commodity  lot  unless  the  sample  (1) 
has  been  obtained  by  official  personnel: 
(2)  is  of  the  size  prescribed  in  the 
instructions;  and  (3)  has  been  obtained, 
handled,  and  submitted  in  accordance 
with  the  instructions. 

(d)  Protecting  samples.  Official 
personnel  shall  protect  samples  from 
manipulation,  substitution,  and  improper 
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and  careless  handling  which  might 
deprive  the  samples  of  their 
representativeness  or  which  may  change 
the  physicial  and  chemical  properties  of 
the  commodity  ht)m  the  time  of 
sampling  until  inspection  services  are 
completed  and  file  samples  have  been 
discarded. 

968.34    Pwtial kwpMtioa 

When  the  entire  lot  is  not  accessible 
for  examination  or  a  representative 
sample  cannot  be  obtained  from  the 
entire  lot,  the  certiRcate  shall  state  the 
estimated  quantity  of  the  commodity  in 
the  accessible  portion  and  the  quantity 
of  the  entire  lot.  The  inspection  shall  be 
restricted  to  the  accessible  portion. 
Furthermore,  the  words  "Partial 
Inspection"  shall  be  printed  or  stamped 
on  the  certificate. 

96aJ5   Samplng  provisiom  by  l«v«l  of 


(a)  Original  inspection  service. — (1) 
Lot  inspection  service.  Each  original  lot 
ispection  service  shall  be  made  on  the 
basis  of  one  or  more  representative 
samples  obtained  by  official  personnel 
from  the  commodity  in  the  lot  and 
forwarded  to  the  appropriate  location. 

(2)  Submitted  sample  service.  Each 
original  submitted  sample  inspection 
service  shall  be  performed  on  the  basis 
of  the  sample  as  submitted. 

(b)  Hetest  inspection  service.  Each 
retest  inspection  service  performed  on  a 
commodity  lot  or  a  submitted  sample 
shall  be  based  on  an  analysis  of  the  file 
sample. 

(cj  Appeal  inspection  service. — (1)  Lot 
inspection  service.  Each  appeal 
inspection  service  on  a  commodity  lot 
shall  be  made  on  the  basis  of  the  most 
representative  samples  available, 
including  file  samples,  at  the  time  of  the 
appeal  inspection  service. 

(2)  Submitted  sample  service.  Each 
appeal  inspection  service  on  the 
conmiodity  in  a  submitted  sample  shall 
be  based  on  an  analysis  of  the  file 
sample. 

(d)  Board  appeal  inspection  service. 
Each  Board  appeal  inspection  service 
performed  on  a  commodity  lot  or 
submitted  sample  shall  be  based  on  an 
analysis  of  the  file  sample. 

(e)  Use  affile  samples. — (1) 
Requirements  for  use.  A  file  sample  that 
is  retained  by  official  personnel  in 
accordance  with  the  procedures 
prescribed  in  the  instructions  may  be 
considered  representative  for  retest 
inspection,  appeal  inspection,  and  Board 
appeal  inspection  service  if  (i)  the  file 
sample  have  remained  at  all  times  in  the 
custody  and  control  of  the  official 
personnel  that  performed  the  inspection 
service  in  question  and  (ii)  the  official 


personnel  who  performed  the  inspection 
service  in  question  and  those  who  are  to 
perform  the  retest  inspection,  the  appeal 
inspection,  or  the  Board  appeal 
inspection  service  determines  that  the 
samples  were  representative  of  the 
commodity  at  the  time  the  inspection 
service  in  question  was  performed  and 
that  the  qualify  or  condition  of  the 
conunodity  in  the  samples  has  not  since 
changed. 

(2)  Certificate  statement.  The 
certificate  for  a  retest  inspection,  appeal 
inspection,  or  Board  appeal  inspection 
service  which  is  based  on  a  file  sample 
shall  show  the  statement  "Results  based 
on  file  sample." 

968.36    Lorn  Of  Mwitity. 

(a)  Lots.  The  identity  of  a  packaged 
lot,  bulk  lot,  or  sublot  of  a  commodity 
shall  be  considered  lost  if: 

(1)  A  portion  of  the  commodity  is 
unloaded,  transferred,  or  otherwise 
removed  from  the  carrier  or  location 
after  the  time  of  original  inspection, 
unless  the  identity  is  preserved;  or 

(2)  More  commodity  or  other  material, 
including  a  fumigant  or  insecticide,  is 
added  to  the  lot  after  the  original 
inspection  was  performed,  unless  the 
addition  of  the  fumigant  or  insecticide 
was  performed  according  to 
instructions;  or 

(3)  At  the  option  of  official  personnel 
performing  an  appeal  inspection  or 
Board  appeal  inspection  service;  the 
idenfity  of  a  commodity  is  a  closed 
carrier  or  container  may  be  considered 
lost  if  the  carrier  or  container  is  not 
sealed  or  the  seal  record  is  incomplete. 

(b)  Carriers  and  containers.  The 
identity  of  a  carrier  or  container  shall  be 
considered  lost  if  (1)  the  stowage  area  is 
cleaned,  treated,  fumigated,  or  fitted 
after  the  original  inspection  was 
performed  or  (2)  the  identification  has 
been  changed  since  the  original 
inspection. 

(c)  Submitted  sample.  The  identity  of 
a  submitted  sample  of  a  commodity 
shall  be  considered  lost  if: 

(1)  The  identifying  number,  mark,  or 
symbol  for  the  sample  is  lost  or 
destroyed;  or 

(2)  The  sample  has  not  been  retained 
and  protected  by  official  personnel  as 
prescribed  in  the  instructions. 

Origiiial  Inspection  Service 

968.40  Who  may  request  original 
inspection  service. 

Any  interested  person  may  apply  for 
inspection  service. 

968.41  Contract  servico. 

Any  interested  person  may  enter  into 
a  contract  with  a  cooperator  or  the 
Service  whereby  the  cooperator  or 


Service  will  provide  original  inspection 
services  for  a  specified  period,  and  the 
applicant  will  pay  a  specific  fee. 

9  68.42    How  to  request  original  inspection 
service. 

(a)  General.  Requests  may  be  made 
verbally  or  in  writing.  All  verbal 
requests  shall  be  confirmed  in  writing 
when  requested  by  official  personnel.       '• 
All  written  requests  shall  include  the 
information  specified  in  9  68.21.  Copies 

of  request  forms  may  be  requested  from 
the  cooperator  or  the  Service.  If  all 
required  documentation  is  not  available  '; 
when  the  request  is  made,  it  shall  be 
provided  as  soon  as  it  is  available.  At 
their  discretion,  official  personnel  may 
withhold  inspection  service  pending 
receipt  of  the  required  documentation. 

(b)  Request  requirements.  Requests 
for  original  inspection  service,  other 
than  submitted  sample  inspections,  must 
be  made  with  the  cooperator  or  the 
Service  responsible  for  the  area  in       ,  , 
which  the  service  will  be  provided.      , 
Requests  for  submitted  sample  ;  ,  . 
inspections  may  be  made  with  any  ' 
cooperator  or  any  field  office  that             '  • 
provides  original  inspection  service. 
Requests  for  inspection  of  commodities    ' 
diuring  loading,  unloading,  handling,  or     • 
processing  shall  be  received  for  enough 
in  advance  so  official  personnel  can  be 
present.             -^    .  •"  •       -  ••- 


968.43 
results. 


Certificating  original  Inspection 


UMI 


Official  certificates  shall  be  issued  in 
accordance  with  9  68.70  and  the 
instructions. 

9  68.44    New  original  Inspection. 

When  circumstances  prevent  a  retest 
inspection,  appeal  inspection,  or  Board 
appeal  inspection,  an  applicant  may 
request  a  new  original  inspection  on  any 
previously  inspected  lot;  except  that  a 
new  original  inspection  may  not  be 
performed  on  an  identifiable  commodity 
lot  which,  as  a  result  of  a  previous 
inspection,  was  found  to  be 
contaminated  with  filth,  other  than 
insect  fragments  in  npngraded  >.  ^, 

processed  products,  or  to  contain  a 
deleterious  substance.  A  new  original 
inspection  shall  be  based  on  a  new 
sample  and  shall  not  be  restricted  to  the 
scope  of  any  previous  inspection.  The 
applicant  may  request  subsequently  any 
or  all  of  the  inspection  services  provided 
for  by  the  regulations.  A  new  original 
inspection  certificate  shall  not 
supersede  any  previously  issued 
certificate.  * 

I 


Retest  Inspection  Service 

§  68.$0    Who  may  request  retosf 
inspection  tervfce. 

(a)  General.  Any  interested  person 
may  request  a  retest  inspection  service 
on  nongraded  commodities.  When  more 
than  one  interested  person  requests  a 
retest  inspection  service,  the  first 
interested  person  to  file  is  the  applicant 
of  record.  Only  one  retest  inspection 
service  may  be  performed  on  any 
original  inspection  service. 

(b)  Scope  of  request.  A  retest 
inspection  service  may  be  requested  for 
any  or  all  quality  factors  tested  but  shall 
be  limited  to  analysis  of  the  file  sample. 

§68.S1    How  to  request  retest  inspection 
service. 

(a)  General.  Requests  shall  be  made 
with  the  field  office  responsible  for  the 
area  in  which  the  original  inspection 
service  was  performed.  Verbal  requests 
shall  be  confirmed  in  writing  as 
specified  in  §  68.21.  Copies  of  request 
forms  may  be  obtained  from  the  field 
office  upon  request.  If  at  the  time  the 
request  is  fi|ed  and  the  documentation 
required  by  §  68.21  is  not  available, 
official  personnel  may,  at  their 
discretion,  withhold  service  pending  the 
receipt  of  the  required  documentation. 

(b)  Request  requirements.  Requests 
will  be  considered  filed  on  the  date  they 
are  received  by  official  personnel. 

§  68.52    Certificating  retest  results. 

(a)  General.  Retest  inspection 
certificates  shall  be  issued  according  to 
§  68.70  and  instructions.  The  certificate 
shall  show  the  results  of  the  factor(s) 
retested  and  the  original  results  for  all 
other  factors  and/or  service  not 
included  in  the  retest  service. 

(b)  Required  statements  on  retest 
certificates.  Each  retest  inspection 
certificate  shall  show  the  statements 
required  by  this  section,  §  68.71,  and  the 
instructions. 

(1)  Each  retest  inspection  certificate 
shall  clearly  show  the  term  "Retest"  and 
a  statement  identifying  the  superseded 
certificate.  The  superseded  certificate 
shall  be  considered  null  and  void  as  of 
the  date  of  the  retest  certificate.  When 
applicable,  the  certificate  shall  also 
show  a  statement  as  to  which  factor(s) 
result  is  based  on  the  retest  inspection 
service  and  that  all  other  results  are 
those  of  the  original  inspection  service. 

(2)  tf  the  superseded  certificate  is  in 
the  custody  of  the  Service,  the 
superseded  certificate  shall  be  marked 
"Void."  If  the  superseded  certificate  is 
not  in  the  custody  of  the  Service  at  the 
Hme  the  retest  certificate  is  issued,  a 
statement  indicating  that  the  superseded 


certificate  has  not  been  surrended  shall 
be  shown  on  the  retest  certificate. 

Appeal  Inspection  Service 

§68.60    Who  may  request  appeai 
inspection  service. 

(a)  General.  Any  interested  person 
may  request  appeal  inspection  or  Board 
appeal  inspection  service.  When  more 
than  one  interested  person  requests  an 
appeal  inspection  or  Board  appeal 
inspection  service,  the  first  interested 
person  to  file  is  the  applicant  of  record. 
Only  one  appeal  inspection  may  be 
obtained  from  any  original  inspection  or 
retest  inspection  service.  Only  one 
Board  appeal  inspection  may  be 
obtained  from  any  original  or  appeal 
inspection  service.  Board  appeal 
inspection  shall  be  performed  on  the 
basis  of  the  file  sample. 

(b)  Kind  and  scope  of  request.  When 
the  results  for  more  than  one  kind  of 
service  are  reported  on  a  certificate,  an 
appeal  inspection  or  Board  appeal 
inspection  service,  as  applicable,  may 
be  requested  on  any  or  all  kinds  of 
services  reported  on  the  certificate.  The 
scope  of  an  appeal  inspection  service 
will  be  limied  to  the  scope  of  the  original 
inspection  or,  in  the  case  of  a  Board 
appeal  inspection  service,  the  original  or 
appeal  inspection  sen'ice.  If  the  request 
specifies  a  different  scope,  the  request 
shall  be  dismissed.  An  appeal  inspection 
for  grade  shall  include  a  review  of  all 
factors  that  (1)  may  determine  the  grade: 
or  (2)  are  reported  on  the  original  or,  in 
the  case  of  a  Board  appeal  inspection, 
the  original  or  appeal  inspection 
certificate;  and  (3)  are  required  to  be 
shown  on  a  certificate  for  grade. 

§  68.61    How  to  request  appeai  inspection 
service. 

(a)  General.  Requests  shall  be  made 
with  the  field  office  responsible  for  the 
area  in  which  the  original  service  was 
performed.  Requests  for  Board  appeal 
inspections  may  be  made  with  the  Board 
of  Appeals  and  Review  or  the  field 
office  that  performed  the  appeal 
inspection.  Verbal  requests  must  be 
confirmed  in  yvriting  as  specified  in 

§  68.21.  Copies  of  request  forms  may  be 
obtained  from  the  field  office  upon 
request.  If  at  the  time  the  request  is  mad 
the  documentation  required  by  §  68.21  is 
not  available,  official  personnel  may,  at 
their  discretion,  withhold  service 
pending  the  receipt  of  the  required 
documentation. 

(b)  Request  requirements.  (1)  This 
paragraph  is  applicable  to  rice 
inspection  only.  Except  as  may  be 
agreed  upon  by  the  interested  persons, 
the  application  shall  be  made  (i)  before 
the  rice  has  left  the  place  where  the 
inspection  being  appealed  was 


performed  and  (ii)  no  later  than  the 
close  of  business  on  the  second  day 
following  the  date  of  the  inspection 
being  appealed.  However,  the 
Administrator  may  extend  the  time 
requirement. 

(2)  Subject  to  the  limitation*  of 
paragraph  (b)(3)  of  this  section,  the 
applicant  may  request  that  an  appeal 
inspection  be  based  on  (i)  the  file 
sample  or  (ii)  a  new  sample.  However, 
an  appeal  inspection  shall  be  based  on  a 
new  sample  only  if  the  lot  can  positively 
be  identified  by  official  personnel  as  the 
one  that  was  previously  inspected  and 
the  entire  lot  is  available  and>acces8ible 
for  sampling  and  inspection.  Board 
appeals  shall  be  on  the  basis  of  the  file 
sample. 

(3)  An  appeal  inspection  shall  be 
limited  to  a  review  of  the  sampling 
procedure  and  an  analysis  of  the  file 
sample  when,  as  a  result  of  a  previous 
inspection,  the  commodity  was  found  to 
be  contaminated  with  filth  (other  than 
insect  fragments  in  nongraded 
processed  products)  or  to  contain  a 
deleterious  substance.  If  it  is  determined 
that  the  sampling  procedures  were 
improper,  a  new  sample  shall  be 
obtained  if  the  lot  can  be  positively 
identified  as  the  lot  which  was 
previously  inspected  and  the  entire  lot  is 
available  and  accessible  for  sampling 
and  inspection. 

§  68.62    Who  Shan  perform  appeal 
inspection  servtce. 

(a)  Appeal.  Appeal  inspection  service 
shall  be  performed  by  the  field  office 
responsible  for  the  area  in  which  the 
original  inspection  was  performed. 

(b)  Board  appeal.  Board  appeal 
inspection  service  shall  be  perfomed 
only  by  the  Board  of  Appeals  and 
Review.  The  field  office  will  act  as  a 
liaison  between  the  Board  of  Appeals 
and  Review  and  the  applicant 

§68.63    Certificating  appeal  reautt*. 

(a)  General.  Appeal  inspection 
certificate  shall  be  issued  according  to 
§  68.70  and  instructions.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  only  the  results  of  the  appeal 
inspection  or  Board  appeal  inspection 
service  shall  be  shown  on  the  appeal 
inspection  certificate. 

(b)  Required  statements.  Each  appeal 
inspection  certificate  shall  show  the 
statements  required  by  this  section. 

§  68.71,  and  instructions. 

(1)  Each  appeal  inspection  certificate 
shall  clearly  show  (i)  the  term  "Appeal' 
or  "Board  Appeal"  and  (ii)  a  statement 
identifying  the  superseded  certificate. 
The  superseded  certificate  shall  be 
considered  null  and  void  as  of  the  date 
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of  the  appeal  inspection  or  Board  appeal 
inspection  certiRcate. 

[2]  When  the  results  for  more  than  one 
kind  of  service  are  reported  on  a 
certificate,  the  appeal  or  Board  appeal 
inspection  certificate  shall  show  a 
statement  of  which  kind  of  service(s) 
results  are  based  on  the  appeal  or  Board 
appeal  inspection  service;  and  that  all 
other  results  are  those  of  the  ori^al 
inspection,  retest,  or  appeal  inspection 
service. 

(3)  If  the  superseded  certificate  is  in 
the  custody  of  the  Service,  the 
superseded  certificate  shall  be  marked 
"Void."  If  the  superseded  original 
inspected,  retest  inspection,  or  appeal 
inspection  certificate  is  not  in  the 
custody  of  the  Service  at  the  time  the 
appeal  certificate  is  issued,  a  statement 
indicating  that  the  superseded 
certificate  has  not  been  surrendered 
shall  be  shown  on  the  appeal  certificate. 

(c)  Finality  of  Board  appeal 
inspection.  A  Board  appeal  inspection 
shall  be  the  final  appeal  inspection 
service. 

Ofiidal  Certificates 

S  68.70    Official  cartificatM;  Isauanc*  and 
dtetribution. 

(a)  Required  issuance.  An  inspection 
certificate  shall  be  issued  to  show  the 
results  of  each  kind  and  each  level  of 
inspection  service. 

(b)  Distribution. — (1)  Original.  The 
Original  and  one  copy  of  each  inspection 
certificate  shall  be  distributed  to  the 
applicant  or  the  applicant's  order.  In 
addition,  one  copy  of  each  inspection 
certificate  shall  be  filed  with  the  office 
providing  the  inspection:  and,  if  the 
inspection  is  performed  by  a  cooperator, 
one  copy  shall  be  forwarded  to  the 
appropriate  field  office.  If  requested  by 
the  applicant  prior  to  issuance  of  the 
inspection  certificate,  additional  copies 
not  to  exceed  a  total  of  three  copies  will 
be  furnished  at  no  extra  charge. 

(2)  Retest  and  appeal  inspection 
service.  In  addition  to  the  distribution 
requirements  in  subparagrah(b)(l)  of 
this  section,  one  copy  of  each  retest  or 
appeal  inspection  certificate  will  be 
distributed  to  each  interested  person  of 
record  or  the  interested  person's  order 
and  to  the  cooperator  or  field  office  that 
issued  the  superseded  certificate. 

(3)  Additional  copies.  Additional 
copies  of  certificates  will  be  furnished  to 
the  applicant  or  interested  person  upon 
request.  Fees  for  extra  copies  may  be 
assessed  according  to  the  fee  schedules 
established  by  the  cooperator  or  the 
Service. 

(c)  Prompt  issuance.  An  inspection 
certificate  shall  be  issued  before  the 
close  of  business  on  the  business  day 


following  the  date  the  inspection  is 
completed. 

(d)  Who  may  issue  a  certificte. — (1) 
Authority.  Certificates  for  inspection 
services  may  be  issued  only  by  official 
personnel  who  are  specifically 
authorized  or  licensed  to  perform  and 
certify  the  results  reported  on  the 
certificate. 

(2)  Exception.  The  person  in  the  best 
position  to  know  whether  the  service 
was  performed  in  an  approved  manner 
and  that  the  determinations  are  accurate 
and  true  should  issue  the  certificate.  If 
the  inspection  is  performed  by  one 
person,  the  certificate  should  be  issued 
by  that  person.  If  an  inspection  is 
performed  by  two  or  more  persons,  the 
certificate  should  be  issued  by  the 
person  who  makes  the  majority  of  the 
determinations  or  the  person  who  makes 
the  final  determination.  Super\'isory 
personnel  may  issue  a  certificate  when 
the  individual  is  licensed  or  authorized 
to  perform  the  inspection  being 
certificated.        |  '     (     . 

(e)  Name  requirement.  The  name  and 
the  signature  of  the  person  who  issued 
the  inspection  certificate  shall  be  shown 
on  the  original  and  all  copies  of  the 
certificate. 

(f)  Authorization  to  affix  names. — (1) 
Requirements.  The  names  and  the 
signatures  of  official  personnel  may  be 
affixed  to  official  certificates  which  are 
prepared  from  work  records  signed  or 
initialed  by  the  person  whose  name  will 
be  shown.  The  agent  affixing  the  name 
and  signature  shall  (i)  be  employed  by  a 
cooperating  agency  or  the  Service,  (ii) 
have  been  designated  to  affix  names 
and  signatures,  and  (iii)  hold  a  power  of 
attorney  from  the  person  whose  name 
and  signature  will  be  affixed.  The  power 
of  attorney  shall  be  on  file  with  the 
employing  cooperating  agency  or  the 
Service,  as  appropriate. 

(2)  Initialing.  When  a  name  and 
signature  is  affixed  by  an  authorized 
agent,  the  initials  of  the  agent  shall 
appear  directly  below  or  following  the 
signature  of  the  person. 

(g)  Advance  information.  Upon 
request,  the  contents  of  an  official 
certificate  may  be  furnished  in  advance 
to  the  applicant  and  any  other  interested 
person,  or  to  their  order,  and  any 
additional  expense  shall  be  borne  by  the 
requesting  party. 

(h)  Certification;  when  prohibited.  An 
official  certificate  shall  not  be  issued  for 
service  after  the  request  for  an 
inspection  service  has  been  withdrawn 
or  dismissed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0011). 
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§  68.71    Official  certificate  requirements. 

Official  certificates  shall  (1)  be  on 
standard  printed  forms  prescribed  in  the 
instructions;  (2)  be  in  English;  (3)  be 
typewritten  or  handwritten  in  ink  and  be 
clearly  legible;  (4)  show  the  results  of 
inspection  services  in  a  uniform, 
accurate,  and  concise  manner  (5)  show   . 
the  information  required  by  §  §  68.70-.75; 
and  (6)  show  only  such  other 
information  and  statements  of  fact  as 
are  provided  in  the  instructions 
authorized  by  the  Administrator. 

§  68^2    Certification  of  results. 

(a)  General.  Each  official  certificate 
s^dli  show  the  results  of  the  inspection    . 
services. 

(b)  Graded  commodities.  Each  official 
certificate  for  graded  commodities  shall 
show  (1)  the  class,  grade,  and  any  other 
quality  designation  according  to  the 
official  grade  standards;  (2]  all  factor 
information  requested  by  the  applicant; 
and  (3)  all  grade  determining  factors  for 
commodities  graded  below  the  highest 
quality  grade. 

§68.73    Corrected  certUicatts. 

(a)  General.  The  accuracy  of  the 
statements  and  information  shown  on 
official  certificates  must  be  verified  by 
the  individual  whose  name  and 
signature  is  shown  on  the  official 
certificate  or  by  the  authorized  agent 
who  affixed  the  name  and  signature. 
Errors  found  during  this  process  shall  be 
corrected  according  to  this  section. 

(b)  Who  may  correct.  Only  official 
personnel  or  their  authorized  agents 
may  make  corrections,  erasures, 
additions,  or  other  changes  to  official 
certificates. 

(c)  Corrections  prior  to  issuance.  No 
corrections,  erasures,  additions,  or  other 
changes  can  be  made  which  involve 
identification,  quantity,  or  quality.  If 
errors  are  found,  a  new  official 
certificate  shall  be  prepared  and  issued  -, 
and  the  incorrect  certificate  marked 
"Void."  Otherwise,  errors  may  be 
corrected  provided  that  (1)  the 
corrections  are  neat  and  legible,  (2)  each 
correction  is  initialed  by  the  individual 
who  corrects  the  certificate,  and  (3)  the 
corrections  and  initials  are  shown  on 

the  original  and  all  copies. 

(d)  Corrections  after  issuance. — (1) 
General.  If  errors  are  found  on  an 
official  certificate  at  any  time  up  to  a 
maximum  of  1  year  after  issuance,  the 
errors  shall  be  corrected  by  obtaining 
the  incorrect  certificate  and  replacing  it 
with  a  corrected  certificate.  When  the 
incorrect  certificate  cannot  be  obtained 
a  corrected  certificate  can  be  issued 
superseding  the  incorrect  one. 
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(2)  Certification  requirements.  The 
same  statements  and  information, 
including  permissive  statements,  that 
were  shown  on  the  incorrect  certificate, 
along  with  the  correct  statement  or 
information,  shall  be  shown  on  the 
corrected  certiHcate.  According  to  this 
section  and  the  instructions,  corrected 
certificates  shall  show  (i)  the  terms 
"Corrected-Original"  and  "Corrected- 
Copy;"  (ii)  a  statement  identifying  the 
superseded  certificate  and  the 
corrections;  (iii)  a  statement  indicating 
the  superseded  certificate  was  not 
surrendered  when  the  incorrect 
certificate  was  not  submitted:  and  (iv)  a 
new  serial  number.  In  addition,  the 
incorrect  certificate  shall  be  marked 
"Void"  when  submitted. 

(e)  Limitations.  Corrected  certificates 
cannot  be  issued  for  a  certificate  that 
has  been  superseded  by  another 
certificate  or  on  the  basis  of  a 
subsequent  analysis  for  quality.  . 

§68.74    DIvldecHot  certificates. 

(a)  General.  When  commodities  are 
offered  for  inspection  and  are 
certificated  as  a  single  lot,  the  applicant 
may  exchange  the  inspection  certificate 
for  two  or  more  divided-lot  certificates. 

(b)  Application.  Requests  for  divided- 
lot  certificates  shall  be  made  (1]  in 
writing,  (2)  by  the  applicant  who  made 
the  initial  request,  (3)  to  the  office  that 
issued  the  outstanding  certificate.  (4) 
within  5  business  days  of  the 
outstanding  certificate  date,  and  (5) 
before  the  identity  of  the  commodity  has 
been  lost. 

(c)  Quantity  restrictions.  Divided-lot 
certificates  shall  not  show  an  aggregate 
quantity  different  than  the  total  quantity 
shown  on  the  superseded  certificate. 

[d\Surrender  of  certificate.  The 
certificate  that  will  be  superseded  shall 
(1)  be  in  the  custody  of  the  cooperator  or 
the  Service,  (2)  be  marked  "Void,"  and 
(3)  show  the  identification  of  the 
divided-lot  certificates. 

(e)  Certification  requirements.  The 
same  information  and  statements, 
including  permissive  statements,  that 
were  shown  on  the  superseded 
certificate  shall  be  shown  on  each 
divided-lot  certificate.  Divided-lot 
certificates  shall  show  (1)  a  statement 
indicating  the  commodity  was  inspected 
as  an  undivided  lot;  (2)  the  terms 
"Divided  Lot-Original,"  and  the  copies 
shall  show  "Divided  Lot-Copy;"  (3)  the 
same  serial  number  with  numbered 
suffix  (for  example,  1764-1, 1764-2. 
1764-3.  and  so  forth);  and  (4)  the 
quantity  spepified  by  the  request. 

(f)  Issuance  and  distribution.  Divided- 
lot  certificates  shall  be  issued  no  later 
than  the  close  of  business  on  the.  next 


business  day  after  the  request  and  the 
distributed  according  to  S  68.70(b]. 
(g)  Limitations.  After  divided-lot 
certificates  have  been  issued,  further 
dividing  or  combining  is  prohibited 
except  with  the  approval  of  the  Service. 

§68.75    Duplicatt  certmcatM. 

Upon  request,  a  duplicate  certificate 
may  be  issued  for  a  lost  or  destroyed 
official  certificate. 

(a)  Application.  Requests  for  duplicate 
certificates  shall  be  filed  (1)  in  writing. 
(2)  by  the  appHcant  who  requested  the 
service  covered  by  the  lost  or  destroyed 
certificate,  and  (3)  with  the  office  that 
issued  the  initial  certificate. 

(b)  Certification  requirements.  The 
same  information  and  statements, 
including  permissive  statements,  that 
were  shown  on  the  lost  or  destroyed 
certificate  shall  be  shown  on  the 
duplicate  certificate.  Duplicate 
certificates  shall  show  (1)  the  terms 
"Duplicate-Original,"  and  the  copies 
shall  show  "Duplicate-Copy"  and  (2)  a 
statement  that  the  certificate  was  issued* 
in  lieu  of  a  lost  or  destroyed  certificate. 

(c)  Issuance.  Duplicate  certiflcates 
shall  be  issued  as  promptly^as  possible 
and  distributed  according  to  §  68.70(b). 

(d)  Limitations.  Duplicate  certificates 
shall  not  be  issued  for  certificates  that 
have  been  superseded. 

Licensed  Inspectors,  Technicians,  and 
Samplers 

§68.80    Wtto  may  be  licensed. 

(a)  Inspectors.  The  Administrator  may 
license  any  person  to  inspect 
commodities  and  to  perform  related 
services  if  the  individual  (1)  is  employed 
by  a  cooperator  (2)  possesses  the 
qualifications  prescribed  in  the 
instructions;  and  (3)  has  no  interest, 
financial  or  otherwise,  direct  or  indirect 
in  merchandising,  handling,  storing,  or 
processing  the  kind  of  commodities  or 
related  products  to  be  inspected.  The 
Administrator  may  require  applicants  to 
be  examined  for  competency  at  a 
specific  time  and  place  and  in  a 
prescribed  manner. 

(b)  Technicians  or  samplers.  The 
Administrator  may  license  any  person 
as  a  technician  to  perform  official 
specified  laboratory  functions,  including 
sampling  duties  and  related  services  or 
as  a  sampler  to  draw  samples  of 
commodities  and  perform  related 
services  if  the  individual  (1)  possesses 
proper  qualifications  and  (2)  has  no 
interest,  direct  or  indirect  in 
merchandising,  handling,  storing,  or 
processing  the  commodities  or  related 
products  to  be  chemically  analyzed, 
mechanically  tested,  sampled,  and  so 
forth.  The  Administrator  inay  require 


applicants  to  be  examined  for 
competency  at  a  specific  time  and  place 
and  in  a  prescribed  manner. 
(The  information  collection  requirements 
contained  in  paragraph  (b)  have  been 
approved  by  the  Ofrice  of  Management  and 
Budget  under  contol  numl>er  0580-0011.) 

§  68.81    Licensing  procedures. 

(a)  Application.  An  application  for  a 
license,  the  renewal  of  a  license,  or  the 
return  of  a  suspended  license  shall  be 
submitted  to  the  Service  on  forms 
furnished  by  the  Service.  Each 
application  shall  be  in  English,  be 
tjTJewritten  or  legibly  written  in  ink. 
show  all  information  prescribed  by  the 
application  form,  and  be  signed  by  the 
applicant  , 

(b)  Examinations  and 
reexaminations.  Applicants  for  a  license 
and  individuals  who  are  licensed  to 
perform  any  or  all  inspection  services 
shall,  at  the  discretion  of  the  Service, 
submit  to  examinations  or 
reexaminations  to  determine  their 
competency  to  perform  the  inspection 
functions  for  which  they  desire  to  be  or 
are  licensed. 

(c)  Termination. — (1)  Procedure.  Each 
license  shall  terminate  according  to  the 
termination  date  shown  on  the  license 
and  as  specified  by  the  schedule  in  this 
paragraph.  The  termination  date  for  a 
license  shall  be  no  less  than  3  years  or 
more  than  4  years  after  the  issuance 
date  for  the  initial  license;  thereafter, 
every  3  years.  Upon  request  of  a 
licensee  and  Tor  good  cause  shown,  the 
termination  date  may  be  advanced  or 
delayed  by  the  Administrator  for  a 
period  not  to  exceed  60  days. 

Termination  Schedule  « 
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The  Service  shall  issue  a  termination 
notice  60  days  before  the  termination 
date.  The  notice  shall  give  detailed 
instruction  for  requesting  renewal  of 
license,  state  whether  a  reexamination 
is  required,  and,  if  a  reexamination  is 
required,  give  the  scope  of  the 
examination.  Failure  to  receive  a  notice 
from  the  Service  shall  not  exempt  a 
licensee  from  the  responsibility  of 
having  the  license  renewed  by  the 
termination  date. 
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(2)  Exception.  The  license  of  an 
individual  under  contract  with  the 
Service  shall  terminate  upon  termination 
of  the  contract. 

(d)  Surrender  of  license.  Each  license 
that  is  terminated  or  which  is  suspended 
or  cancelled  under  S  68.84  shall  be 
promptly  surrendered  to  the 
Administrator  or  other  official  of  the 
Service  designated  by  the 
Administrator. 

{68.82    Voluntary  cancellation  or 
•uapenskMi  of  Hcanse. 

Upon  request  by  a  licensee,  the 
Service  may  cancel  a  license  or  suspend 
a  license  for  a  period  of  time  not  to 
exceed  1  year.  A  license  that  has  been 
voluntarily  suspended  shall  be  returned 
by  the  Service  upon  request  by  the 
licensee  within  1  year,  subject  to  the 
provisions  of  S  68.81(a);  a  license  that 
has  been  cancelled  shall  be  considered 
void  and  shall  not  be  subject  to  return  or 
renewal. 

S  68.83    Automate  ausponaion  of  Reanaa 
by  changa  In  aiiipluyiitaiiL 

A  Ucense  issued  to  an  individual  shall 
be  automatically  suspended  when  the 
individual  ceases  to  be  employed  by  the 
cooperator.  If  the  individual  is 
reemployed  by  the  cooperator  or 
employed  by  another  cooperator  within 
1  year  of  the  suspension  date  and  the 
license  has  not  terminated  in  the 
interim,  upon  request  of  the  licensee,  the 
license  will  be  reinstated  subject  to  the 
provisions  of  {  6&81(a)  and  (b). 

9  68.84    Suapanalon  or  ravocation  of 


(a)  General.  An  inspector's, 
technician's,  or  sampler's  license  may  be 
suspended  or  revoked  if  the  licensee  (1) 
through  willfulness,  carelessness,  or 
incompetence  fails  to  perform  the  duties 
specified  in  the  regulations  and  in  the 
instructions  and  procedures  prescribed 
by  the  Administrator  or  (2)  becomes 
incapable  of  performing  required  duties. 

(b)  In  cases  of  willfulness  or  those  in 
which  the  pubic  health,  interest,  or 
safety  are  involved.  The  Administrator 
may  summarily  suspend  an  inspector's, 
technician's  or  sampler's  license  without 
hearing  pending  investigation.  However, 
the  licensee  shall  be  advised  of  the  facts 
which  appear  to  warrant  suspension  or 
revocation  of  the  license.  The  licensee 
shall  also  be  accorded  an  opportunity 
for  a  hearing  before  an  official  in  the 
Department  before  the  license  is  finally 
suspended  or  revoked. 

(c)  In  cases  not  involving  willfulness 
or  cases  which  the  public  health, 
interest,  or  safety  are  not  involved.  The 
Administrator,  before  instituting 
proceedings  for  the  suspension  or 


revocation  of  a  license,  shall  have 
served  upon  the  licensee,  in  person  or 
by  registered  mail,  a  statement  of  the 
facts  which  appear  to  warrant  such 
suspension  or  revocation.  The  statement 
shall  also  specify  a  reasonable  time, 
depending  upon  the  circumstances, 
within  which  the  licensee  may 
demonstrate  or  achieve  compliance  with 
the  Act,  regulations,  standards, 
instructions,  and  procedures  prescribed 
by  the  Administrator.  A  licensee  may 
demonstrate  compliance  by  the 
presentation  of  evidence  in  writing  or,  at 
the  discretion  of  the  Administrator,  at 
an  oral  hearing.  If,  at  the  end  of  the  time 
allowed  for  demonstration  or 
achievement  of  compliance,  the 
Administrator  fmds  the  licensee  in 
compliance,  proceeding  for  the 
suspension  or  revocation  of  the  licensee 
shall  not  be  instituted.  If  the  licensee  is 


not  in  compliance,  the  Administrator 
may  institute  proceedings.  However,  a 
licensee  may  not  be  suspended  or 
revoked  until  the  individual  (1)  has  been 
served  notice,  in  person  or  by  registered 
mail,  that  suspension  or  revocation  of 
the  license  is  under  consideration  for 
reasons  set  out  in  the  previously  served 
statement  and  (2)  has  been  given  an 
opportunity  for  a  hearings  before  a 
proper  Departmental  official. 

Fees 

S  68.90    Faaa  for  cartain  Faderal  inspaction 
aarvicaa.  ^    ' 

The  following  fees  apply  to  the 
Federal  inspection  services  specifled 
below.  \ 

Fees  for  Inspection  of  Hops,  Pulses,  Hay, 
Straw  and  Miscellaneous  Processed 
Commodities 


Table  l— Hourly  Rates 


\ 


Swvtoa* 


Contract  (pat  hour  par  Sacwica  rapraaentaliva) 

Noncontract  (par  hour  par  Sarvica  repreaarilativa). 


■  Original  and  appaal  mspaction  tarvicas  inctuda:  gradviQ.  aampting.  laclor  analyv*.  chackwatgtwig.  checkloadir^  common 
~      '     ,  damonstratian  ol  grading,  and  other  aarvicaa  laquaslad  by  the  appticani  arhen  penormed  at  the  pomt  o)  sarvtoa. 


Table  2— UNrr  Rates 


Table  3— Ij^boratory  Fees  '—Continued 


Saniic«> 

Baan. 
Paa 

and 
Lana 

Sira* 

Hopa 

NonQrat^ 

•o. 
nonpro- 

ciiim 

convnod- 

ittaa 

Lot  or  aampto  (par 
M  or  sanvta) 

$15.00 

3.75 
3.00 

$22.40 

FieMnjn(parW 
or  ianipta)..._ 

$15.00 

11.20 
3.7S 

3.00 

Olhar  Man  liaW 
lun  (par  Mor 
nn^f*a) 

Factor  analyn 
(par  tactor) „... 



$3.75 

Extra  copies  o( 
cartlficalas  (par 
copy)- 

3.00 

3.00 

(12)  Baume. 

(13)  BoaMck  (cooked) 

(14)  Beaiwicti  (uncootiad) 

(15)  Caldum  (AOAC) 

(16)  Calcajm  anricliwant.     n  ^  ,  ,      »— 

(17)  CarolerKKd  cokx 

(IS)  Oiackad  and  tyoken  macanmi  was 

(19)  Ctaiily  of  oil  nwobing  haatng.-. 

(20)  Cold  laa«.oil 

(21)  CoMorm 

(22)  Color-blaachsd 

(23)  Color.gwilnar 

(24)  Color-tovRwnd 


■  Faaa  appty  to  detarrnnalions  (ongaial  or  appaal)  tor  lund, 
dass.  grade,  (actor  analysis,  and  any  other  quality  designa- 
lion  as  defined  n  the  official  US.  Standards  or  applicatila 
InelriKtiona  lelMn  performed  al  other  than  the  poM  of 


Table  3 — Laboratory  Fees  ' 


Faaa 

Laboratory  report  _ 

*3M 

Laboratory  Msling: 

(a)  In  addition  to  the  lees  il  any.  lor  sampling  or 

lor  each  laboratory  Mai  as  *o«o«s: 

(1)  AcidMy  Greek 

6.30 

(7)  Acxl  vakm-tjd          

6J0 

(3)  Anatoxin  (Minioofenn  method)    _ 

18  SO 

(4)  Allatoan  (TLC) 

44.00 

(5)  Appaaranca,  flavor  and  adar.ails , 

3.15 

(8)  Arachidic  add 

12.10 

(7)  Ash 

7.60 

7.W 

(9)  BMng  tosMvaad j. 

18  90 

(10)  Baking  «aa|.caka 

26  50 

(11)  BaWnaiaai'OeoMaa 

23.60 

(25)  Cotor.oil  and  shortsning.. 

(26)  Congeal  poml 

(27)  Cooking  tost , 

(28)  Cnide  fat 

(29)  Cnide  liber 

(30)  Density .._ 

(31)  Dexifoee  squlistoni _.. 

(32)  DiastalK  acuvity  of  flour .. 

(33)  Ennchment-quich  test. 

(34)  Falling  numtjar 

(35)  Fannograph  < 

(36)  Fat-acMj  hydrolyaia„ 

(37)  Fataddtty 

(38)  Fat  stabttty-AOM  ..„ 

(39)  FMvhaavy— .— . 

(40)  rMMighl . 


(41)  Flash  pomt-opan  and  doaa  cup.. 

(42)  Foam  I 


(43)  Foota-hested  and/or  chiaed. 

(44)  Foreign  malenel.procassad  grain  products.. 

(45)  Ffee  latty  acids  . 

(46)  H«ating  tast.od  and  i 

(47)  Hydrogen  ion  activity  pH  . 

(48)  InaokiUe  bromides 

(49)  Inaokibto  Impunties  o4  end  shoitatiim .. 

(50)  lodirts  number  or  vsius .... 

(51)  Iron  enrichment „ „„ 

(52)  Unolenic  sod  (fatly  add  proflla)  L...JL 

(53)  Lipid  phosphorous... 

(54)  Loaf  vokjme __ „__. 

(55)  Lysma  tnm  lotlllicallon 


6.30 

1260 

630 

7.90 

7.90 

945 

630 

6.30 

6.30 

1890 

9.45 

3.15 

3.15 

3.15 

15.10 

630 

6  30 

10.10 

6.30 

18.00 

18.90 

3.15 

630 

23.60 

12  60 

945 

12  60 

15.60 

18.90 

945 

1890 

6.30 

945 

630 

630 

9.45 

630 

630 

945 

12  80 

12.10 

4700 

1890 

2310 


UMI 
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Table  3— Laboratory  Fees  '—Continued 


Table  3— Laboratory  Fees  ■—Continued 


(56)  Lyain*  torm  hydrotyiia  o(  proleir 

(57)  MaltoM  vakta-flour. 

(58)  Manna  oil  in  vaga«aUa  0iH|uaMa*»«- 

(59)  Motting  point-Wiley 

(80)  Moittura-dntiltation 

(61 )  Moiahiia-ovan _ _ 


(62)  MoiMura  and  volatila  manar-oll  wid  ahort- 


(63)  Neutral  oil  loaa 

(64)  Nitrogen  toMMy  indax.. 

(65)  Oven  leak  test-on  can 


(66)  Oil  content-omeed.. 

(67)  Pa«»cle  soa-Hour 

(68)  Parformarwa  taat-ptaparad  bakary  irtu .. 

(69)  Patoidde  vatua 

(TO)  Ptwsphoroua 


(71)  Popping  vakja-popcom 

(72)  PolassKjm  bromate-qualitaliva.... 

(73)  PotassKim  bromaie-quantitattva.. 

(74)  Protan  daparaibiMy  index „ 

(75)  Protein,  KjaMM _ _ 

(76)  Purtty-Monoaodium  gkjtamala 

(77)  Reducing  tugvi 

(78)  Retractive  indaii 

(79)  Ritwtlavin ; 

(80)  Rope  ipora  oouni 

(81)  Saltnonella 


(82)  Salt  content 

(83)  Saponfication  numbar. 

(84)  SedimenUlion . 

(85)  Steve  lest.. 

(86)  Smoke  point.. 

(87)  Soltenmg  point.. 

(88)  SoM  iai  mdex.. 


12.10 
18.90 
&30 
12.60 
9.45 
4.40 

6.30 
1890 
1570 

945 

9.45 
1490 
21.70 

6,30 
12J0 

i&ao 

3.15 

9.45 

15.70 

7.30 

24.20 

16.90 

9.45 

25.20 

31  50 

37J00 

9.45 

9.45 

15.70 

4.40 

9.45 

12.60 

21.80 


(89)  Specific  twMng  vok«na«aka  inii.. 

(90)  Specrfic  gravity-olla.. 


(91)  Starcn  damaga-nuv.- 

(92)  Stapttylococcua  i 
(931  Sucroae  . 


(94)  Test  oeigtit  par  buahal-othar  than  grain.. 

(95)  TiHatia  controvaraa  Kuhn  (TCK) 

(96)  Unsaponihalita  matter 

(07)  Urease  adMty 

(98)  Visoosity.. 


(99)  Water  soluble  protein 

(100)  Xanlhydrol  teat  tor  todani  urina— 

(101)  Ottter  laboralory  laala „. 

(b)  H  a  requested  test  la  to  be  taponad  on  a 

apedfted  moisture  tMsis.  a  tee  tor  moiatura  test 
KM  alaobe  aiiaaisd 


21.80 
12J0 
14.90 
24.50 
18.90 

2.60 
25.20 
12.60 

9.45 

12.60 

15.70 

12.60 

(•) 


■  Whan  laboratory  lasbng  servloa  la  provMad  tor  FGIS  by  a 
privata  laboratory,  the  applicanl  will  be  anoaaed  a  tee 
wtMcti.  as  nearly  as  practcabla,  covers  the  coats  to  FGIS  tor 
ttw  servica  provided. 

*  Fees  lor  oltiar  laboratory  lasts  not  retetenced  above  wW 
be  baaed  on  Itta  noncontracl  Inurly  rale  tslad  in  TaMa  1. 


S  66.91    Fms  for  e*rtain  FMtoral  rte* 
inspection  service*. 

The  fees  shown  in  tables  4  and  5 
apply  to  Federal  rice  inspection 
services. 

Fees  for  Federal  Rice  Inspection 
Services. 


Table  4— Hourly  Rates 


Service' 

Regular 
wortiday 
(Monday- 
Saturday) 

Nonragular 

worttday 

(Sunday 

and 

HoMay) 

Contract  (per  IXMir  per  Service  representative) _       „         J 

S2S.40 
34.40 

$30  40 

Nonoonlract  (par  hour  per  Servica  representative) „ „ 

48.00 

■  The  hourly  rale  incfcides 
pomt  ot  servica. 


aampMng.  grading,  weighing  and  other  services  raquaslad  by  the  appKcant  when  performed  at  Ihe 


Table  5 — Unit  Rates 


Sanrioa' 

Rough  Rice 

Brown  Rica 

lor 
procaaalng 

Milled  Rice 

Inspection  tor  quality  (per  tot  autikM.  or  sample  inspection) _ 

$23.00 
860 

S20.00 
8.60 

$14  30 

Factor  analysa  lor  any  single  factor  (per  factor) _ _ _.. 

Interpretive  bna  samples:  ■ 
(a)  Milling  degree  (per  set) .„. _ 

6.80 
6000 

(b)  Paiboiied  light  (per  sample) .    _.., 

1500 

Extra  copies  of  certificates  (per  copy) „ _. . 

3.00 

3.00 

300 

'  Fees  apply  to  detemUnations  (origina)  or  appeals)  for  kind.  dass.  grade,  factor  analysis,  equal  to  type,  milling  yieM.  or  any 
olt>er  Quality  designatioo  as  defined  m  ttie  US  Standanls  for  Rice  or  applicable  tnstructmns.  whether  performed  singly  or 
comttined  at  ottwr  than  the  point  of  service 

'Interpretive  fcne  samples  may  be  purchased  from  the  US  Department  of  Agriculture.  Federal  Grain  Inspectton  Service. 
FiakJ  ManagatTtent  Division.  Board  o(  Appeals  and  Review.  Richards-Gebaur  AFB,  Building  #221.  Grandview.  MO  64030. 
imarpretive  line  samples  also  are  available  lof  oxaminatioo  at  selected  FGIS  field  offices.  A  list  of  fiek)  office  may  be  obtained 
Irom  the  Daputy  Director.  FieW  Management  Division,  USOA,  FGIS.  Washington.  DC  20250. 

The  interpretive  kne  samples  illustrate  the  tower  limit  for  milKng  degrees  only  and  the  cotor  limit  lor  the  factor  ' 
Lighf  nee 


"Partxiiled 


§  66.92    Explanation  of  service  fee*  and 
•ddltioiial  fee*. 

(a)  Costs  included  in  the  fees.  Fees  for 
official  services  in  SS  68.90  and  68.91 
include  (1)  the  cost  of  perfonning  the 
service  and  related  supervision  and 
administrative  costs;  (2)  the  cost  of  per 
diem,  subsistence,  mileage,  or 
commercial  transportation  to  perform 
the  service;  (3)  the  cost  of  first-class 
mail  service;  (4)  the  cost  of  overtime  and 
premium  pay;  and  [5)  the  cost  of 


certification  except  as  provided  in    -  . 
§68.92)(c). 

(b)  Computing  hourly  rates.  Hourly 
fees  will  be  assessed  in  quarter  hour 
increments  for  (1)  travel  from  the  FGIS 
field  office  or  assigned  duty  location  to 
the  service  point  and  return  and  (2)  the 
performance  of  the  requested  service, 
less  mealtime. 

(c)  Additional  fees.  Fees  in  addition  to 
the  applicable  hourly  or  unit  fee  will  be 
assessed  when  (1)  an  applicant  requests 


more  than  the  original  and  three  copies 
of  a  certificate.  (2)  an  applicant  requests 
onsite  typing  of  certificates  or  typing  of 
certificates  at  the  FGIS  field  office 
during  other  than  normal  working  hours, 
and  (3)  an  applicant  requests  the  use  of 
express-type  mail  or  courier  service. 

(d)  Application  of  fees  when  service  is 
delayed  by  the  applicant.  Hourly  fees 
will  be  assessed  when  (1)  service  has 
been  requested  at  a  specified  location. 
(2)  a  Service  representative  is  on  duty 
and  ready  to  provide  servic*  but  is 
unable  Jto  do  so  because  of  a  delay  not 
caused'by  the  Service,  and  (3)  FGIS 
officials  determine  that  the  Service 
representative(8)  cannot  be  utilized 
elsewhere  or  cannot  be  released  without 
cost  to  the  Service. 

(e)  Application  of  fees  when  an 
application  for  service  is  withdrawn  or 
dismissed.  Hourly  fees  will  be  assessed 
to  the  applicant  for  the  scheduled 
service  if  the  request  is  withdrawn  or 
dismissed  after  the  Service 
representative  departs  for  the  service 
point  or  if  the  request  for  service  is  not 
withdrawn  or  dismissed  by  2  p.m.  of  the 
business  day  preceding  the  date  of 
scheduled  service.  However,  hourly  fees 
will  not  be  assessed  to  the  applicant  if 
FGIS  officials  determine  that  the  Service 
representative  can  be  utilized  elsewhere 
or  if  the  Service  represenative  can  be 
released  without  cost  to  the  Service. 

(f)  To  whom  fees  are  assessed.  Fees 
for  official  services  including  additional 
fees  as  provided  in  S  68.92(c]  shall  be 
assessed  to  and  paid  by  the  applicant 
for  the  service. 

(g)  Advance  payment  As  necessary, 
the  Administrator  may  require  that  fees 
shall  be  paid  in  advance  of  the 
performance  of  the  requested  service. 
Any  fees  paid  in  excess  of  the  amount 
due  shall  be  used  to  offset  future 
billings,  unless  a  request  for  a  refund  is 
made  by  the  applicant. 

(h)  Time  and  form  of  payment  (1) 
Fees  for  Federal  inspection  service.  Bills 
for  fees  assessed  under  the  regulations 
for  official  services  performed  by  FGIS 
shall  be  paid  by  check,  draft,  or  money 
order,  payable  to  U.S.  Department  of 
Agriculture,  Federal  Grain  Inspection 
Service. 

(2)  Fees  for  cooperator  inspection 
service.  Fees  for  inspection  services 
provided  by  a  cooperator  shall  be  paid 
by  the  applicant  to  the  cooperator  in 
accordance  with  the  cooperator's  fee 
schedule. 

Dated:  December  2. 198S, 
D.R.  Galliart. 
Acting  Administrator. 
[FR  Doc.  85-30277  Filed  12-2»-85:  8:45  am| 
HLUNQ  CODE  3410-EN-M 
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FEDERAL  HOUE  LOAN  BANK  BOARD 
12  CFR  Parta  $43  and  544 
(Na«5-106t] 

Corporate  Qovamance  H 

Dated  November  22. 1985. 

AOCNCV:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 


I  The  Federal  Home  Loan  Bank 
Board  is  proposing  extensive  revisions 
to  its  regulations  regarding  the  corporate 
governance  of  Federal  associations,  in 
order  to  update  and  clarify  its  rules  in 
this  important  area.  Due  to  the 
magnitude  of  the  revisions,  the  Board 
intends  to  present  the  proposal  in  four 
parts  which  will  be  issued  separately  for 
public  comment.  The  proposed 
regulations  would  reorganize  portions  of 
Subchapter  C  (the  regulations  for 
federally  chartered  associations),  and 
amend  and  add  sections  to  provide  a 
more  cohesive  and  complete  body  of 
rules  for  the  corporate  governance  of 
Federal  associations.  Part  I  would 
provide  proposed  definitions  and  set 
forth  rales  for  the  organization  and 
incorporation  of  Federal  associations. 
Part  n  would  contain  provisions 
regarding  Federal  stock  associations 
and  Federal  matoal  associations.  Part  III 
would  propose  revisions  to  the  rules 
governing  operations  of  charter 
coversion  to  Federal  associations.  Part 
rv  would  contain  provisions  regarding 
conservators,  receivers,  trust  powers, 
miscellaneous  provisions,  Board  rulings 
and  statements  of  policy.  Part  1  was 
proposed  on  September  13. 1965,  (50  FR 
38832.  September  25, 1985.) 

DATE:  Comments  on  the  proposal  should 
be  received  by  February  24. 1986. 

AOORESS:  Send  comments  to  the 
Director,  Public  Information  Services 
Section,  Office  of  the  Secretariat. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  ^fW..  Washington,  DC.  20552. 
Comments  will  be  available  for  public 
inspection  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
David  A.  Permut,  Senior  Attorney,  (202- 
377-6962);  V.  Gerard  Comizio,  Attorney, 
(202-377-6457);  Patricia  D.  Neidecker, 
Paralegal,  (202-377-6410);  Laura 
Patriarca.  Deputy  Director,  (202-377- 
6411)  or  Julie  L.  Williams,  Associate 
General  Counsel  and  Director,  (202-377- 
6459);  Corporate  and  Securities  Division, 
Office  of  General  Counsel,  at  the  above 
address. 

SUFPICMCNTARY  INFORMATION: 


I.  Overview 

On  October  15, 1982,  the  Gam-St 
Germain  Depository  Institutions  Act  of 
1982  ("Act"),  Pub.  L.  97-320,  was 
enacted.  The  Act  greatly  broadened  the 
types  of  charters  and  organizational 
options  open  to  Federal  associations. 
Previously,  Federal  associations  could 
be  organized  on  a  de  novo  basis  only  as 
Federal  mutual  institutions  with 
accounts  insured  by  the  Federal  Savings 
and  Loan  Instrrance  Corporation,  and 
only  as  a  direct  consequence  of  a 
conversion  from  a  state-chartered 
mutual  savings  bank.  The  Act 
substantially  expanded  the  Board's 
authority  in  this  area,  permitting  not 
only  de  novo  organization  of  Federal 
savings  banks  but  also  allowing  any 
current  or  future  Federal  associations  to 
be  chartered  either  as  a  Federal  savings 
and  loan  association  or  Federal  savings 
bank.  Further,  the  Act  enabled  Federal 
charters,  whether  in  the  stock  or  mutual 
form,  to  be  obtained  by  state-chartered 
savings  banks  without  the  requirement 
that  they  surrender  their  Federal  Deposit 
Insurance  Corporation  insurance  in 
favor  of  Federal  Savings  and  Loan 
Insurance  Corporation  insurance  of 
accounts. 

In  recognition  of  the  fact  that  multiple 
options  exist  for  the  organization  of  de 
novo  Federal  associations  and  the 
conversion  of  various  corporate  entities, 
the  Board  directed  the  staff  to  study 
whether  the  existing  regulations 
adequately  covered  the  multiplicity  of 
structural  options  for  Federal 
associations.  As  a  result,  the  Board  has 
concluded  preliminarily  that  the  existing 
regulations  cover  many  of  the  options, 
but  in  a  piecemeal  fashion,  and  that  a 
number  of  important  matters  relating  to 
the  corporate  governance  of  Federal 
associations  either  have  not  been 
adequately  covered  or  have  not  been 
addressed  in  codified  form. 
Consequently,  the  Board  has 
preliminarily  determined  to  propose  a 
substantial  updating  of  its  regulations 
for  corporate  governance  of  Federal 
associations.  The  following  proposed 
amendments  to  the  Federal  regulations 
were  developed,  following  an  extensive 
review  of  the  Model  Business 
Corporation  Act  ( "MBCA").  die 
corporate  codes  of  Delaware,  California, 
New  York  and  Florida,  and  the  Board's 
experience  with  the  specific  statutory 
requirements  involved  in  chartering  or 
converting  Federal  associations,  set 
forth  under  the  Home  Owners'  Loan  Act 
of  1933,  as  amended  { "HOLA ")  12  U.S.C. 
1464  et  seq.  See  Corporate  Governance. 
Part  I  (50  FR  36832). 


n.  Reorganization 

The  Board  believes  that  the  existing 
organization  of  the  Federal  Regulations 
could  be  improved,  in  order  to  present  a 
more  logical  and  cohesive  structure,  so 
that  the  public  would  not  be  required  to  . 
hunt  for  the  various  rules  governing 
Federal  associations.  The  following 
chart  was  developed  to  reorganize  the 
Federal  Regulations: 

Regulatioas  for  the  Federal  Savings  and  Loan 
Syttom 


Present 


Proposed 


Part  Ml— Oeiinitioos 

Part  S42— {removed  8/3/79) 


11 

Part  B41— Definitions 
Part  S42 — Organization  and 
Incoiporatioa   of  Federal 
^'  Asaocialioni 

Part  n 

Pan   543 — Incorporation.   Or-  Part  M3 — Federal  Stock  As- 

gaoixaiion  and  Convenion  socialions 
of  Federal  Mutual  Associa- 
tions 

Part        $44 — Charier        and  Part     544 — Federal     Mutual 

Bylaws  Associations 

Pan  III 
Pan  545 — Operations  Pan  545 — Opcraliona 

Pan     546— Merger.     Oissolu-    Pan      548 — Conversion     of 

tion.     Reorganization     and        and   to  Federal   Associa- 

Converaion  tions 


PanlV 


Pan  547— Appointment  of 
Conservators  and  Receiv- 
ers 

Pan  S4A— Powers  of  Conser- 
vator and  Cooduct  of  Coi>- 
servatorship 

Pan  S4S — Power*  of  Receiver 
and  Conduct  of  Receiver- 
ship 

Pan  560— Trust  Power*  of 
Federal  Associations 

Pan  551 — Service  of  Process 
Upon  Board 

Pan  552— Slock  Associations 

Part  553— 

Part  554— 

Part  555— Board  Rulings 

Pan  5Se— Statements  of 
Policy 


Pan  547— Appointment  of 
Conservators  and  Receiv- 
ers 

Part  54a— Powers  of  Con- 
servator and  Conduct  of 
Conservatorship 

Part  54* — Powers  of  Receiv- 
er and  Conduct  of  Re- 
ceivership 

Pert  5S0— Trust  Powers  of 
Federal  Associations 

Pan  551 — Miscellaneous 

Part  552— Reserved 
Part  553 — Reserved 
Part  554 — Reserved 
Part  555— Board  Rulings 
Part     SS«— Statements     of 
Policy 


III.  Description  of  the  Proposed 
Amendments  in  Part  II 

A.  Part  543 — Federal  Stock  Associations 

1.  Sections  of  existing  Parts  543,  545. 
546  and  552,  and  a  number  of  new 
proposed  sections  have  been  put  into 
this  Part  to  cover  the  areas  of  fmal 
organization,  charters  and  bylaws, 
combinations,  bulk  purchases  or  sale  of 
assets,  reorganization  and  dissolution  of 
Federal  stock  associations. 

2.  The  following  60  sections,  appendix 
and  reserved  sections  are  proposed: 

Sec. 

543.1  Procurement  for  organization  of 
Federal  stock  association;  intitial  sale  of 
capital  stock;  organizational  meeting. 

543.2  Powers  of  Federal  stock  associations. 

543.3  Charter  for  Federal  stock  associations. 

543.4  Preapproved  charter  amendments. 
543.4-1     Additional  charter  provisions. 
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Sec 

543.5  Procedures  fot  obtaining  Board 
approval  of  charter  amendmeHts. 

543.6  ReisHoance  of  charter. 

543.7  Bylaws. 

543.8  Effect  of  subseqnent  charter  or  bylaw 
change  anenAiient. 

M3J9    Stockbatder  meetegs. 

543.9-1    Stockhokler  voting. 

543.9-2    Voting  trusts  aiBong  stockholders. 

543.9-3    Books  aad  records:  stockholder 

access. ' 
543.9-4    Annual  reports  to  stockholders. 
543.9-5    Stockholder  derivative  actions. 

543.10  Board  of  directors. 
543.10-1    Director's  meetings. 
543.10-2    Director'*  conflicts  of  interest. 
54X10-3    Liability  of  directors  for  improper 

distributions. 
543.10-4    Offkcers. 
y  543.K)-5    Indemnification  of  directors, 
officers  and  employees. 

543.11  Certificates  Tor  stock  and  their 
transfer. 

543.11-1    Consideration  for  stock. 
543.11-2    Stock  rights  and  options. 
543J1-3    Fractional  shares  of  stock. 
543.11-4    Liability  of  stockholders. 

543.12  Authority  to  acquire  own  stock. 
S43.12r.l     Authority  to  pay  dividends  to 

stockholders. 
543.12-2    Limitations  on  distributions  to 

stockholders. 
543.12-3    Reduction  of  paid-in  capital. 

543.13  Fiscal  year  annual  audit. 

543.14  Corporate  procedures, 
543.15-543.19     (Reserved). 

543.20  Combinations  involving  Federal 
stock  associations. 

543.21  Merger  or  consolidation. 

543.22  Short-form  merger. 

543.23  Approval  by  stockholders  for  merger 
or  consolidation. 

543.24  Articles  of  combination  for  merger  or 
consolidation. 

543.25  Effective  date:  date  of  consummation 
for  merger  or  consolidation. 

543.28    Continuity  of  corporate  existence 
after  merger  or  consolidation. 

543.27  Dissenters'  appraisal  rights  in  merger 
or  consolidation. 

543.28  Supervisory  combinations. 

543.29  |Reser\'ed| 

•543.30    Bulk  purchase  or  sale  of  assets. 

543.31  Approval  by  stockholders. 

543.32  Articles  of  combination. 

543.33  Effective  date;  date  of  consummation. 

543.34  Continuity  of  corporate  existence 
after  bulk  purchase  or  sale  of  assets. 

543.35  Dissenters'  appraisal  rights  in  bulk 
purchase  or  sale  of  assets. 

543.36  Partial  purchase  or  sale  of  assets. 
543.37-543.39    (Reserved) 

543.40    Reorganization. 
543.41-543.49     IReserved) 
543.^    Dissolutioa 

543.51  Voluntary  dissolution. 

543.52  Approval  by  stockholders  for 
dissolution. 

543.53  Notice  of  dissolution. 

543.54  Procedure  for  dissolution  after  Board 
and  stockholder  approval. 

543.55  Temination  of  corporate  existence. 

543.56  Involttirtary  dissolution. 
543.57-543.50    (Resenred}. 
543.60    Supervisory  waiver. 


Appendix  A  to  Put  5t3— Uodel  Bylaws  for 
Stock, 


3.  Section  543.1    Procedure  for 
organization  of  Federal  stock 
association;  initial  sale  of  capital  stock; 
organizational  meeting — contains  many 
parts  of  current  {  552.2-1.  the  oatline  of 
information  to  obtain  insurance  of 
accounts,  and  articulates  several 
longstanding  Board  policies  concerning 
escrow  of  funds  and  bonding  of  officers. 
The  section  also  clarifies  the 
circumstances  under  which  organizers 
may  collect  organizaitonal  expenses 
from  subscribers  and  the  procedures  of 
refunding  of  subscription  and  ei^ense 
funds  in  the  event  organization  is  not 
completed. 

Paragraph  (a) — General — indicates 
that  the  provisions  of  Part  542  apply  to 
applications  for  permission  to  organize  a 
Federal  stock  association. 

Paragraph  (b) — Initial  sale  of  capital 
stock — sets  forth  the  requirements  for 
selling  the  capital  stock  of  the 
association  and  includes  conditional 
approval,  bonding  of  officers,  directors, 
employees  and  agents,  compliance  with 
Part  563g,  escrow  and  return  of  money 
collected  for  the  offering  of  stock, 
necessity  for  uniform  price  and  terms  of 
the  initial  offering.  Board  policy  on 
options  and  warrants,  and  par  value  of 
stock. 

Paragraph  [c)— Organizational 
meeting — revises  current  %  552.2-l(f)  to 
allow  an  organizational  meeting  within 
six  months  of  receiving  a  certificate  of 
authority  to  commence  business,  rather 
than  the  current  delayed  method  of 
opening  for  business  only  after  a 
stockholders'  meeting  with  proper 
notice. 

4.  Section  543.2    Powers  of  Federal 
stock  associations — is  a  revised  §  552.9 
referencing  other  sections  that  deal  with 
investments  and  other  activities  of 
Federal  associations. 

5.  Section  543.3     Charter  for  Federal 
stock  associations — is  essentially 
current  §  552.3  with  clearer  directions 
and  certain  modifications  to  the  current 
Federal  stock  charter. 

Paragraph  (a) — Initial  charter — sets 
out  that  the  initial  charter  must  be  in  the 
form  specified  in  paragraph  (d)  but  may 
contain  preapproved  optional 
provisions. 

Paragraph  (b) — Converted 
associations— coniaim  information  from 
current  S  552.3(a). 

Paragraph  (c) — Federal  savings  bank 
cAo/ter— outlines  the  additional  charter 
language  converting  associations  must 
use. 

Paragraph  (d) — Federal  stock 
charter — contains  the  wotding  for  the 


standard  form  of  charter  from  current 
S  552.3,  with  the  following  revisions: 

(1)  Use  of  the  terms  "retained 
earnings"  and  "paid-in  capital"  instead 
of  "surplus"  and  "stated  capital"  in 
section  5  dealing  with  consideration  for 
stock  issued  as  dividends,  to  reflect 
current  terminology; 

(2)  Application  of  the  charter 
restriction  on  direct  issuance  of  stock  to 
insiders  in  section  5  rephrased  to  apply 
to  beneficial  owners  of  more  than  10 
percent  of  an  association's  stodc,  rather 
than  to  "controlling  persons,"  to  make 
the  applicabihty  of  the  restriction  more 
easily  ascertainable;  and 

(3]  A  reduction  in  the  minimum  size  of 
the  board  of  directors  in  section  7  to  five 
members  rather  than  seven  in 
recognition  of  the  large  number  erf 
closely-held  associations  and  to 
conform  to  the  required  number  of 
organizers  of  a  Federal  association. 

Signature  page — ^A  date  line  has  been 
added  to  the  charter  so  the  effective 
date  of  the  charter  may  be  specified. 

6.  Section  543.4    Preapproved  charter 
amendments — is  essentially  current 
S  552.4(b),  which  provides  for 
preapproved  charter  amendments  which 
are  deemed  to  have  received  <• 

prehminary  Board  approval  and 
therefore  can  be  presented  to 
stockholders  without  a  prior  filing  with 
the  Board. 

Paragraph  (a) — Title  change — sets  out 
the  current  rule  at  $  552.4(bKl)  and  adds 
the  current  S  543.1(b)  language  regarding 
prior  submission  to  the  Supervisory 
Agent. 

Paragra;^  (b) — Change  of  location — is 
essentially  current  %  5524(b)(3). 

Paragraph  (c) — Number  of  shares  of 
stock  and  par  value — is  essentially 
current  S  552.4(b)(4). 

Paragraph  (e) — Preferred  stock — is 
essentially  current  {  552.4(b)(5)  with  the 
same  changes  to  section  5  of  the  charter 
as  noted  above  in  reference  to  proposed 
§  543.3(d). 

Paragraph  (f) — Limitations  on 
subsequent  issuartces — retains  the 
ability  of  a  Federal  stock  association  to 
amend  its  charter  to  require  stockholder 
approval  for  the  issuance  of  common 
stock  when  such  approval  wotild  be 
required  under  the  rales  of  the  New 
York  or  American  stock  exchanges. 
currently  18.5  percent  and  20  percent, 
respectively,  of  the  shares  of  stock  then 
outstanding,  as  is  now  available  under 
§  552.4(bK6):  in  addition,  allows  an 
association  to  amend  its  charter  to 
require  stockholder  approval  for 
issuance  of  common  stock  in  excess  of 
15  percent  of  the  shares  of  stock  then 
outstanding,  to  enable  institutions  to 
avoid  the  more  complicated 
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requirements  of  the  stock  exchange 
limitations,  a  provision  that  used  to  be 
authorized  for  Charter  S-type 
associations. 

Paragraph  (g) — Anti-takeover 
provisions  following  conversion — is 
essentially  current  S  552.4(b)(8)  which  is 
available  for  Federal  associations  which 
have  converted  to  stock  form  within  the 
past  5  years.  These  provisions  are 
available  only  to  institutions  that  have 
converted  from  mutual  to  stock  form 
within  the  preceding  five  years. 

Paragraph  [h]— Cumulative  voting — is 
a  flew  section  which  allows  an 
association  to  eliminate  cumulative 
voting  on  a  permanent  basis.  There 
appears  to  be  no  compelling  basis  to 
require  cumulative  voting  and  therefore 
cumulative  voting  would  be  made 
optional.  This  treatment  also  reflects 
current  trends  in  state  codes  and  the 
Model  Business  Corporation  Act.  Any 
existing  Federal  stock  association  with  a 
cumulative  voting  provision  in  its 
charter  that  wanted  to  remove  the 
requirement  would  be  required  to 
persent  the  matter  to  stockholders  for 
repeal. 

Paragraph  (i) — Preemptive  rights — is  a 
new  section  which  allows  an 
association  to  provide  for  preemptive 
rights  as  an  optional  charter  provision. 

7.  Section  543.4-1    Additional  charter 
provisions — is  a  section  which  expands 
current  5  552.4(c)  in  providing  for  non- 
pre-approved  charter  amendments, 
which  include,  but  are  not  limited  to, 
anti-takeover  amendments.  In  a  change 
from  current  rules,  however,  the  Board 
would  not  be  governed  by  any  state  law 
in  assessing  the  permissibility  of  anti- 
takeover charter  provisions.  Instead,  the 
Board  would  look  to  its  own  statutes, 
rules  and  policies,  and  also  look  to 
Delaware  law  for  guidance  in 
interpreting  the  permissibility  of" 
particular  antitakeover  provisions.  The 
Board  notes  that  any  amendments, 
including  anti-takeover  amendments, 
not  consistent  with  law.  regulations  or 
policy  of  the  Board,  would  not  be 
approved  by  the  Board  or  its  delegate, 
regardless  of  their  purported 
permissibility  under  state  law.  In 
addition,  any  provision  requiring  greater 
than  majority  stockholder  votes  for 
certain  transactions,  or  supermajority 
provisions,  could  only  be  adopted  if 
approved  by  at  least  the  same 
supermajority  of  stockholders  being 
proposed.  The  Board  specifically 
requests  public  comments  on  this 
section  of  the  proposal,  and  in 
particular,  whether  the  Board  should 
more  specifically  describe  the  type  of 
anti-takeover  provisions  that  will  be 
considered  acceptable. 


8.  Section  543.5    Procedures  for 
obtaining  Board  approval  of  charter 
amendments — outlines  the  procedures 
for  preliminary  and  final  approval  now 
found  in  S  552.4(a). 

Paragraph  (a) — Procedure  for 
obtaining  preliminary  approval  of 
charter  amendments — clarifies  that  if  a 
proposed  amendment's  efieci  would  be 
render  more  difficult  a  change  in  control 
of  the  institution,  an  opinion  of  counsel 
independent  of  the  association  must 
accompany  the  proposal  and  must 
express  a  reasoned  opinion  that  such  an 
amendment  is  consistent  with 
applicable  statutes,  regulations  and 
Boards  policies  and  indicate  whether 
such  a  provison  would  be  permissible 
for  a  corporation  incorporated  under  the 
laws  of  Delaware. 

Paragraph  (b) — Procedure  for 
obtaining  final  approval  of 
amendments — restates  the  filing 
requirement  and  the  date  of 
e^ectiveness  of  amendments  now  found 
at  §  552.4(a). 

9.  Section  543.8    Reissuance  of 
charter — is  essentially  current  {  552.4(d) 
with  a  description  of  required  .  , 
supporting  documents. 

\Q.  Section  543.7    Bylaws — is 
essentially  current  §  552.5,  with 
language  requiring  an  opinion  of 
independent  counsel  if  a  proposed 
bylaw  would  render  more  difficult  a 
change  of  control  of  the  institution,  in 
the  same  manner  as  required  for  charter 
amendments.  The  Board  wishes  to  stress 
that  bylaws  would  not  be  approved  if 
they  were  inconsistent  with  the  Board's 
rules  of  corporate  governance,  or  with 
provisions  in  a  association's  charter. 

Paragraph  (a) — General — is 
essentially  current  §  552.6(a)  except  for 
requiring  bylaws  consistent  with  the 
proposed  rules  governing  bylaws. 

Paragraph  (b) — Permissible  bylaws- 
is  essentially  current  §  552.5(b). 

Paragraph  (b) — Effectiveness — 
establishes  when  bylaws  are  effective 
and  the  requirement  of  an  opinion  of 
independent  counsel  in  certain 
circumstances. 

Paragraph  (d) — Procedure — sets  forth 
the  procedures  for  filing  bylaws  and 
amendments  thereto. 
.   11.  Section  543.8    Effect  of 
subsequent  charter  or  bylaw  change 
amendment — is  essentially  current 
S  552.16. 

12.  Section  543.9    Stockholder 
meetings — incorporates  much  of  current 
S  552.6  but  separates  various 
stockholder  voting  paragraphs  into  a 
new  section.  •  •   •     ! 

Paragraph  [a)— Stockholder 
meetings — is  essentially  current 
S  552.6(a)  except  (1)  annual  meetings 


may  now  be  held  within  150  days  after 
the  end  of  an  association's  fiscal  year 
instead  of  the  current  120  days  to  allow 
institutions  registered  under  the 
Securities  Exchange  Act  tp  employ 
materials  filed  in  connection 
requirements  of  the  rules  of  the  Board 
and  the  Securities  and  Exchange 
Commission  under  the  Securities 
Exchange  Act  of  1934;  (2)  special 
meetings  can  be  called  by  holders  of  up 
to  25  percent  of  the  stock,  as  specified  in 
the  bylaws,  rather  than  the  existing  "10 
percent  or  more"  requirement;  and  (3) 
meetings  of  stockholders  may  now  be 
held  in  the  state  where  the  association 
has  its  principal  place  of  business  or 
where  it  maintains  branches,  in 
recognition  of  the  growing  number  of 
interstate  associations. 

Paragraph  (b) — Notice  of  stockholder 
meetings — is  essentially  current 
I  552.6(b)  except  that  this  section  will 
clarify  that  the  method  of  mailing  notice 
must  be  calculated  to  ensure  delivery 
within  a  reasonable  period  of  time  and  ■ 
also  that  the  notice  requirement  is  not 
necessary  for  associations  wholly 
owned  by  a  holding  company.  In 
addition,  the  Board  invites  conynents  on 
whether  the  time  limits  on  notice  should 
be  modtfied;  they  are  currently  20  to  50  . 
days,  which  times  were  also  applied  to 
the  fixing  of  record  dates  and 
availability  of  the  voting  list.  The  Board 
is  aware  that  a  number  of  state 
corporate  codes  call  for  10-  to  60-day 
requirements. 

Paragraph  (c) — Fixing  of  record 
dates — is  essentially  ciurent  {  552.6(c) 
except  for  modification  of  the  time 
period  as  discussed  above. 

Paragraph  (d) — Voting  lists — modifies 
current  §  552.6(d)  by  providing  that  a 
voting  list  will  be  made  available  for 
inspection  for  a  period  beginning  20        / 
days  prior  to  the  meeting  and  at  the 
meeting,  only  for  a  purpose  germane  to 
the  meeting.  The  Board  specifically 
requests  comments  concerning  the 
sanction  that  should  be  applied  in  the 
case  of  a  refusal  of  directors  to  provide 
a  voting  list. 

Paragraph  (e) — Stockholder  quorum — 
is  essentially  current  S  552.6(e)  with  the 
addition  of  language  indicating  that  the  •  ■ 
affirmative  vote  of  a  majority  of  shares 
of  stock  represented  at  a  meeting  is  the  • 
act  of  the  stockholders  when  a  quorum 
is  present  unless  a  greater  number  is 
required  by  law  or  the  association's 
charter. 

Paiagraph  [f]— Nominations — is  a 
more  detailed  codification  than  current 
S  552.6(g)  of  the  language  in  the  current 
model  bylaws  regarding  the  selection  of 
management  nominees  and  the 
procedures  for  stockholder  nominations  ' 


either  prior  to  the  meeting  or  at  the 
meeting  if  the  nominatins  committee  has 
failed  to  act  at  least  20  days  prior  to  the 
meeting.  It  is  noted  that  nonstandard 
bylaw  amendments  calling  for 
cumbersome  procedural  barriers  or 
unreascmable  information  requirements 
in  connection  with  stockholdef 
nominations  would  not  be  permitted. 
The  same  caution  should  be  noted  for 
more  cumbersome  requirements  for  the 
introduction  of  new  business  at  an 
annual  meeting.  The  new  language  also 
clarifies  that  the  stockholder  nomination 
and  new  business  procedures  are 
available  only  for  stockholders  of 
record. 

Paragraph  (g) — New  business — is  a 
more  detailed  codification  than  current 
S  552.e(g)  of  the  language  in  the  current 
model  bylaws  regarding  the  introduction 
of  new  business  at  an  annual  meeting. 

Paragraph  (h) — Informal  action  by 
stockholders — is  a  new  section  added 
from  the  current  model  bylaws  which 
the  Board  felt  should  be  expressed  in 
the  regulations.  The  Board  solicits 
comment  on  whether  actions  which  can 
be  taken  without  a  meeting  should 
require  unantmoos  consent  as  provided 
in  this  proposal,  or  only  the  consent  of 
the  number  of  shares  of  stock  needed  to 
approve  the  action  if  such  shares  of 
stock  had  been  present  at  a  legal 
meeting. 

13.  Section  543.9-1    Stockholder 
voting — expands  the  current  §  552.6{f} 
pertaining  to  proxies,  treasury  shares 
and  cumulative  voting,  to  discuss  stock 
controlled  by  others  and  by  fiduciaries, 
receivers  or  pledgees. 

Paragraph  [a)— -Proxies — expands 
current  S  552.6(f)(1)  to  allow  telephonic 
or  electronic  proxies  and  to  allow 
proxies  to  designate  corporations, 
partnerships  or  companies  as  holders. 
The  Board  notes  in  this  regard  that 
under  certain  circumstances,  as  set  forth 
in  the  Board's  Acquisition  of  Control 
regulaHons,  12  CFR  Part  574.  the  holding 
of  proxies  may  constitute  an  acquisition 
of  control  requiring  prior  Board 
approval. 

Paragraph  (b) — Stock  controlled  by 
association  and  others — encompasses 
current  552.6(f)(2)  and  adds  rules  for 
listing  stock  held  in  the  name  of  another 
corporation,  held  by  an  administrator, 
executor,  guardian  or  conservator,  stock 
transferred  into  a  trustee's  name,  stock 
standing  in  the  name  of  receiver  or 
under  the  control  of  a  receiver  and  stock 
which  is  pledged. 

Paragraph  (c)^-Cumulative  voting — is 
essentially  current  §  552.6(fK3). 

14.  Section  543^2    Voting  trusts 
among  stockholders — is  a  new  section 
based  on  Model  Business  Corporation 
Act  which  clarifies  that  stockholders 


may  enter  into  written  voting  trusts  by 
depositing  their  stock  with  a  trustee  and 
delivertag  a  copy  of  tite  trust  agreement 
to  the  association,  subject  to  inspection 
by  other  stockholders,  and  for  a  term 
not  to  exceed  10  years.  The  trustee  is 
directed  to  maintain  a  Hst  of  the 
beneficial  owners,  which  must  also  be 
delivered  to  the  association. 

15.  Section  543.9-3    Books  and 
records:  stockholder  access — Is 
essentially  current  }  552.11  but  expands 
the  description  of  "proper  purpose", 
incorporates  certain  language  modelled 
upon  section  13(b)  of  the  rules  under  the 
Securities  Exchange  Act  with  regard  to 
maintenance  of  books  and  records,  and 
specifies  procedures  regarding  access  to 
stockholder  lists  for  associations  subject 
to  such  rules,  and  adds  a  remedy  to 
compel  inspection. 

Paragraph  (a) — Generok — has 
modified  current  1 552.11(a)  to  include 
more  specific  requirements  with  respect 
to  maintenance  of  books  and  records  in 
compliance  with  generally  accepted 
accounting  principles. 

Paragraph  (b) — Right  to  examine — is 
essentially  current  }  552.11(tij  with  the 
expanded  description  of  p>roper  purpose 
and  the  language  concerning 
stockholder  lists  noted  above. 

Paragraph  (c) — Denial  of  right  to 
examine — is  essentially  current 
§  552.11(c). 

Paragraph  (d) — Confidentiality  of 
records — is  essentially  curent 
S  552.11(d)  which  codifies  the  Board's 
longstanding  policy  on  the  right  to 
privacy  of  depositors  of  a  Federal 
association. 

Paragraph  (e) — Compelling 
inspection — is  a  new  section  which 
codifies  the  common  law  right  of  a 
stockholder  to  pursue  a  remedy  in  court 
if  a  demand  for  inspection  is  refused. 

18.  Section  543.9-4    Annual  reports  to 
stockholders — is  essentially  current 
S  552.10,  with  certain  clarifications 
regarding  the  content  of  financial 
statements  reflecting  the  requirements 
of  the  Board's  rules. 

17.  Section  543.9S    Stockholder 
derivative  actions — is  a  new,  clarifying 
section  derived  primarily  from  the 
Model  Business  Corporation  Act  and 
Rule  23.1  of  the  Federal  Rules  of  Civil 
Procedure. 

Paragraph  (a) — Right  to  bring  an 
action — essentially  restates  Rule  23.1  of 
the  Federal  Rules  of  Civil  Procedure 
providing  that  derivative  actions  may 
only  be  brought  if  the  plaintiff  was  a 
stockholder  of  record  at  the  time  of  the 
transactions  of  which  he  complains.  In 
addition,  a  stockholder  is  required  to 
obtain  approval  from  the  Principal 
Supervisory  Agent  for  the  institution 
before  bringing  an  action.  This  latter 


provision  is  derived  from  features  of 
Cahfomia  law.  The  Board  specifically 
solicits  comments  on  this  requirement 
and  on  the  need  to  include  more  specific 
procedures  for  obtaining  Principal 
Supervisory  Agent  approval. 

Paragraph  (b) — Payment  of 
expenses—directs  plaintiffs  in  a 
derivative  action  to  pay  the  defendant  • 
reasonable  expenses,  including 
attomejr's  fees,  if  final  judgment  brings  a 
finding  that  the  action  was  brought 
without  reasonable  cause. 

Paragraph  (c) — Security  for 
expenses — includes  a  requirement  for 
security  for  expenses  to  avoid  frivolous 
suits. 

16.  Section  543^0    Board  of 
directors — includes  a  number  of  the , 
provisions  currently  found  in  (  552.6-1 
with  an  expanded  section  describing  the 
duties  of  a  director,  a  reduction  in  the 
size  of  a  board  to  five  members  and  a 
new  definition  of  "cause"  with  regard  to 
director  removals.  With  respect  to  this 
definition  of  "cause."  the  Board 
specifically  requests  comments  as  to 
whether  the  definition  should  be 
exclusive. 

Paragraph  {&}— General — expands 
current  S  552.6-l(a)  to  include  the 
authority  to  fix  compensation  and 
authorize  reimbursement  for  expenses 
and  to  allow  for  non-stockholder 
directors  unless  the  bylaws  so  require. 
In  addition,  the  section  would  require  a 
majority  of  directors  be  independent  as 
defined  in  S  543.10-l[c).  The  Board  also 
requests  comment  on  this  requirement 
for  independent  directors,  which  is 
similar  to  the  requirement  already 
imposed  on  all  insured  institutions 
pursuant  to  S  563.33. 

Paragraph  (b) — Performance  of 
duties — is  a  new  section  wfaic^  defines 
the  director's  duty  to  act  in  good  faith  in 
a  manner  he  reasonably  believe*  to  be 
in  the  best  interests  of  the  associaticHi, 
and  with  such  care  as  an  ordinary 
prudent  person  in  a  like  position  would 
use  under  similar  circiunstances. 

Paragraph  (c) — Number  and  term — is 
essentially  current  S  552.6-l(b)  except 
for  the  redaction  to  five  in  the  allowable 
size  of  a  board. 

Paragraph  (d) — Vacancies — is 
essentially  current  5  552.6-l(e). 

Paragraph  (e) — Resignation  or 
removal  of  directors — is  essentially 
current  5552.6-l(f)  and  the  existing 
Model  Bylaws,  with  the  addition  of  a 
definition  of  the  term  "cause"  and  a 
procedure  for  a  defense  to  be  presented 
by  a  director  in  a  removal  action.  This 
section  also  provides  that  directors  may 
only  be  removed  for  cause.  The  Board 
specifically  requests  comments  as  to 
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whether  stockholders  should  be  able  to 
remove  directors  other  than  for  "cause." 

Paragraph  (f) — Age  limitation  on 
directors — is  essentially  current  §  S52.6- 
l(k). 

19.  Section  543. 10-1    Directors ' 
meetings — expands  a  number  of 
provisions  currently  found  in  {  552.6-1 
with  additional  provisions  for 
conference  telephone  meetings  and  a 
new  requirement  that  associations 
establish  an  audit  committee  and  an 
investment  committee,  at  least  a 
majority  of  the  members  of  which  are 
independent  directors. 

Paragraph  (a) — Meetings — includes 
the  language  of  current  $  552.6-l(c)  and 
adds  provisions  from  the  current  model 
bylaws  for  determination  of  place, 
frequency,  time  and  procedures  for 
notice  for  regular  meetings  of  at  least  24 
hours,  unless  waived,  and  provision  for 
telephonic  meetings  which,  unlike  the 
current  model  bylaws,  will  be  deemed  to 
constitute  presence  in  person  for  all 
purposes. 

Paragraph  (b) — Quorum — is 
essentially  current  §  552.6-l(d). 

Paragraph  (c) — Execiftive  and  other 
committees — 'is  essentially  current 
S  552.&-1(g)  with  several  important 
additions.  Section  2  of  that  paragraph 
requires  the  appointment  of  an  audit 
committee  of  at  least  three  directors  the 
majority  of  whom  shall  be  independent 
and  who  shall  not  be  the  same  directors 
as  the  independent.  Section  3  requires 
the  appointment  of  an  investment 
committee  of  at  least  three  directors  the 
majority  of  whom  shall  be  independent 
directors  of  the  audit  committee.  The 
provision  also  defines  independence 
and  sets  forth  the  duties  of  the  audit 
committee  and  the  investment 
committee.  The  Board  specifically 
requests  comments  on  the  requirements 
of  an  audit  committee  and  investment 
committee  and  the  further  requirement 
concerning  independent  directors  of 
both  committees. 

Paragraph  (d) — Notice  of  special 
meetings — is  essentially  current  %  552.6- 
1(h). 

Paragraph  (e) — Action  without  a 
meeting — is  essentially  current  {  552.6- 
l(i). 

Paragraph  (f) — Presumption  of 
assent — is  essentially  current  S  552.6- 

1(1). 

TO.  Section  543.10-2    Director's 
conflicts  of  interest — is  a  new  section 
derived  from  the  Board's  conflict-of- 
interest  regulations. 

Paragraph  (a)— General — details 
when  contracts  or  other  transactions  are 
not  void  or  voidable  even  though  a 
director  may  have  a  material  financial 
interest  in  the  transaction. 


Paragraph  (b) — Presence  of  interested 
directors  at  meeting — details  when 
contracts  or  other  transactions  are  not 
void  or  voidable  even  if  a  director  may 
be  an  "interested  director,"  if  there  has 
been  adequate  disclosure  of  his  interest 
and  approval  by  disinterested  directors. 

Paragraph  (c) — Determining  a 
quorum — allows  interested  directors  to 
be  counted  in  determining  the  presence 
of  a  quorum  at  a  meeting  that  ratiHes  a 
contract  or  transaction  discussed  above. 

Paragraph  (d) — Transactions  with 
affiliates — preserves  the  Board's  right  to 
object  to  a  contract  in  conjunction  with 
its  regulations  on  transactions  with 
a^iliates. 

21 .  Section  543. 10-3    Liability  of 
directors  for  improper  distributions — is 
a  new  section  that  sets  forth  a  director's 
liability  for  distributions  to  stockholders 
in  contravention  of  the  Board's  rules  or 
the  association's  charter. 

Paragraph  (a) — Director  liability — 
sets  out  the  circumstances  under  which 
a  director  might  be  liable,  jointly  or 
severally,  for  certain  distributions. 

Paragraph  (b) — Right  to  contribution 
from  stockholders — sets  out  the  right  to 
receive  contributions  from  stockholders 
who  knowingly  receive  certain 
impermissible  distributions. 

Paragraph  (c) — Right  to  contribution 
from  directors — sets  out  the  right  of 
directors  to  contribution  from  other 
directors  who  assented  to  certain 
impermissible  distributions  in  certain 
circumstances. 

Paragraph  (d) — Distribution — defines 
the  term  "distribution." 

22.  Section  543.10-^    Officers— is 
based  upon  current  §  552.6-3  with  the 
addition  of  a  paragraph  on  employment 
contracts. 

Paragraph  (a) — Positions — is 
essentially  current  S  552.&-2(a). 

Paragraph  (b) — Removal — is 
essentially  current  S  552.6-2(b),  with  the 
addition  of  a  new  defmition  of  "cause" 
which  is  the  same  as  used  in  the  new 
defmition  of  "cause"  applicable  in  the 
case  of  removal  of  directors. 

Paragraph  (c}—£'/np/oyinen/  >  <  j, 

contracts — specifically  authorizes 
employment  contracts  in  conformance 
with  Insurance  Regulation  S  563.39.  The 
Board  specifically  requests  conunents  in 
this  regard  as  to  whether  it  should  adopt 
additional  regulations  governing  so- 
called  "golden  parachute"  or  "silver 
wheelchair"  types  of  employment 
contracts. 

Paragraph  (d) — Age  limitation  on 
officers — is  essentialy  current  {  552.&- 
2(a). 

23.  Section  543.10-5    Indemnification 
of  directors,  officers,  and  employees — is 
a  new  section  derived  from  current 
Federal  Regulation  545.121. 


Indemnification  is  extended  for  officers 
directors  and  employees  of  the 
association  and  specifically  permitted 
for  officers,  directors  and  employees  of 
wholly-owned  service  corporation 
subsidiaries.  The  Board  specifically 
requests  comments  on  the  extension  of 
indemniHcation  to  wholly-owned 
service  corporations,  as  well  as  the 
limitation  of  persons  eligible  to  be 
indemnified  to  officers,  directors  and 
employees. 

Paragraph  [a)— General — is 
essentially  current  S  545.121(b)  with  the 
inclusion  of  service  performed  for 
subsidiaries  discussed  above. 

Paragraph  (b) — Conditions — is 
essentially  current  §  545.121(c)  with  the 
retention  of  the  60-day  notice  to  the 
Board  and  the  expansion  of  delegated 
authority  to  the  Office  of  Examinations 
and  Supervision  with  the  concurrence  of 
the  Office  of  General  Counsel  to  object 
to  the  indemnification.  The  new  section 
also  allows  for  the  stockholders  to 
determine  to  permit  indemnification  if  a 
quorum  of  disinterested  directors  is  not 
obtainable.  The  Board  is  aware  that 
some  state  codes  allow  a  disinterested 
attorney  to  make  the  determination  and 
the  Board  specifically  solicits  comments 
as  to  the  use  of  such  disinterested 
counsel,  particularly  where  a  quorum  of 
disinterested  directors  is  not  available 
and  the  question  of  indemnification 
would  therefore  be  required  to  be  put  to 
the  stockholders  in  what  could  be 
relatively  costly  proxy  solicitation.  The 
Board  also  solicits  comments  in  this 
regard  on  the  standard  to  be  used  in       i 
determining  whether  a  counsel  is 
"disinterested."  In  addition,  this  section 
adds  a  provision  for  action  to  be  brought 
in  the  right  of  the  association. 

Paragraph  (c) — Insurance — is 
essentially  current  §  545.121(d). 

Paragraph  (d) — Advance  payment  of 
expenses — is  essentially  current 
S  545.121(e]  with  the  addition  of 
disinterested  stockholders  being 
allowed  to  authorize  payments. 

Paragraph  (e) — Prohibited 
indemnification — is  a  new  section 
prohibiting  indemnification  if  in 
contravention  of  public  policy,  which 
would  include,  without  limitation, 
violation  of  statutes  and  regulations 
administered  by  the  Board. 

Paragraph  (f) — Exclusiveness  of 
provisions — is  essentially  current  ' 

§  545.121(f)  which  clarifies  the 
grandfathering  of  bylaws  in  effect  as  of 
October  1, 1969. 

Paragraph  (g) — Definitions  and  rules 
of  construction — is  essentially  current 
S  545.121(a)  with  an  additional 
definition  of  the  term  "disinterested."  - ' 
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The  Board  specirically  invites  comments 
on  the  scope  of  this  term. 

24.  Section  543.11    Certificates  for 
stock  and  their  transfer — is  essentially 
paragraphs  (a)  and  (b)  of  current 

§  552.6-3. 

25.  Section  543.11-1    Consideration 
for  stock — is  a  new  section  derived  from 
the  Model  Business  Corporation  Act  and 
several  state  codes.  It  includes  a 
discussion  of  permissible  consideration 
for  stock,  treasury  stock,  stock 
dividends  and  stock  issued  in  an 
exchange  of  indebtedness  or  for  stock. 

Paragraph  (a) — General— seis  forth 
the  ability  of  the  board  of  directors  to 
set  consideration  for  stock  as  cash  or 
other  consideration,  or  both,  on. certain 
terms. 

Paragraph  (b) — Treasury  stock — sets 
forth  the  method  of  disposing  of  such 
stock. 

Paragraph  {c)— Stock  dividends— 
describes  that  the  consideration  for 
stock  dividends  is  derived  from  retained 
earnings. 

Paragraph  (d) — Stock  issued  in 
exchange — sets  forth  the  derivation  of 
the  consideration  for  stock  issued  an 
exchange  of  indebtness  or  for  stock. 

2G.  Section  543.11-2    Stock  rights  and 
options — is  a  new  section  setting  forth 
Board  policy  on  stock  rights  and  options, 
including  the  conditions  under  which 
stock  options  or  rights  can  be  granted  to 
non-employee  directors. 

Paragraph  (a) — Creation  and 
issuance— -descdhes  the  requirements 
for  creation  and  issuance  of  stock  rights 
and  options. 

Paragraph  (b) — Restriction  on  grants 
to  non-employee  directors — sets  forth 
the  conditions  under  which  such  stock 
options  or  rights  could  be  granted  to 
non-employee  directors",  including  a 
definition  of  that  term. 

Paragraph  (c) — Payments  for  stock 
rights  or  options— se[s  forth  the  right  of 
the  association  to  adopt  a  plan  to 
redeem  or  repurchase  shares  of  stock  of 
the  association  as  payment  for  stock 
options  or  rights,  as  long  as  the 
association's  net-worth  requirement 
would  still  be  met. 

27.  Section  543.11-3    Fractional 
shares  of  stock — is  a  new  section 
derived  from  the  Model  Business 
Corporation  Act  and  other  state    - 
corporation  codes  allowing  for  the 
issuance  of  fractional  shares,  cash  or 
scrip  in  lieu  of  fractional  shares. 

28.  Section  543.11-4    Liability  of 
stockholders— is  a  new  section  defining 
a  stockholder's  obligation  to  pay  full 
consideration  for  his  shares  of  stocks. 

29.  Section  543.12    Authority  to 
acquire  own  stock — is  a  new  section 
which  clarifies  the  right  of  a  Federal 


stock  association  to  acquire  its  own 
stock. 

30.  Section  543. 12-1    Authority  to  pay 
dividends  to  stockholders — is  a  new 
section  setting  forth  the  association's 
ability  to  pay  dividends  out  of  retained 
earnings. 

31 .  Section  543. 12-2    Limitations  on 
distributiops  to  stockholders — is  a  new 
section  which  defines  what  constitutes  a 
distribution,  sets  out  the  limitations  on 
distributions  and  describes 
measurement  dates. 

Paragraph  (a)— £>/s/r/6ur/ons — defines 
the  term  to  mean  a  direct  or  indirect 
transfer  of  money,  other  property  or 
indebtedness  to  or  for  the  benefit  of  any 
of  the  association's  stockholders. 

Paragraph  (b) — Limitation  on 
distributions — prohibits  distributions 
such  as  dividends  or  repurchases  of 
stock,  that  would  reduce  an 
association's  net  worth  below  that 
required  by  §563.13  of  the  Insurance 
Regulations. 

Paragraph  (c) — Measurement  date — 
sets  forth  a  date  to  measure  when  the 
distribution  occurs. 

32.  Section  543.12-3    Reduction  Of 
paid-in  capital — is  a  new  section  setting 
forth  the  manner  in  which  an 
association  could  reduce  its  paid-in 
capital  and  the  restrictions  applicable  to 
such  a  reduction. 

33.  Section  543. 13    Fiscal  yean 
annual  audit — is  essentially  current 
§552.6-4. 

34.  Section  543.14    Corporate 
procedures — is  a  new  section  containing 
several  permissible  bylaw  provisions 
found  in  the  current  mutual  association 
model  bylaws,  including  provisions 
concerning  execution  of  instruments, 
corporate  seal  and  miscellaneous 
provisions.  .  , 

Paragraph  (a) — Execution  of 
instruments  generally — is  essentially 
current  §544.5(b)(12). 

Paragraph  [h]— Seal— is  essentially 
current  §544;5(b)(15). 

Paragraph  [c)— Miscellaneous — is 
essentially  current  §544.5(b)(17). 

35.  Appendix  A  to  Part  543    Model 
Bylaws  for  Stock  Associations — is  a  set 
of  12  Articles  derived  from  the  current 
model  bylaws  for  Federal  stock 
associations  but  containing  revisions 
based  upon  proposed  §§  543.8  through 
543.14,  discussed  above. 

36.  Sections  543.15-543.19  are  reserved 
sections  to  maintain  the  numbering 
order  for  stock  and  mutual  sections  and 
to  allow  for  any  necessary  additional 
rules.  Other  sections  described  herein 
are  reserved  for  similar  reasons. 

97- Sectio/i  543.20    Combinations 
involving  Federal  stock  associations — is 
a  section  largely  derived  from  current 


section  §  552.13  (1985)  with 
modifications  to  the  merger  rules, 
additions  to  the  required  contents  of  a 
combination  agreement,  revised  notice 
requirements  and  separation  of  the 
"bulk  purchase  of  assets"  section  into  a 
distinct  section.  In  addition,  the  Board 
has  added  a  new  short-form  merger 
section,  based  upon  state  corporate 
codes,  and  specifically  invites  comments 
on  that  addition. 

38.  Section  543.21    Merger  of 
consolidation — the  first  two  types  of 
permissible  combinations;  tracks  current 
§  552.13. 

Paragraph  (a) — Permissible  merger  or 
consolidation — lists  the  two  conditions 
under  which  a  Federal  stock  association 
may  merge  or  consolidate  with  other 
associations,  now  found  at  §  552.13(c). 
and  adds  a  third  condition  now  found  at 
§  546.2  requiring  that  mergers  with  state- 
chariered  institutions  be  in  accordance 
wih  state  law.  Current  §  552.13(b) 
definitions  have  been  moved  to  the 
definitional  section  of  newly  proposed 
Part  541.  (See  Corporate  Governance. 
Part  I.) 

Paragrpah  (b) — Board  approval — is 
essentially  current  §  552.13(d). 

Paragraph  (c) — Approval  by  the 
Board's  Principal  Supervisory  Agent — is 
essentially  current  §  552.13(e). 
incorporating  recently  amended  §  563.22 
which  expands  the  authority  of  the 
Principal  Supervisory  Agents  and  the 
Board's  Washington  staff  to  act  on  many 
applications  pursuant  to  delegated 
authority.  The  section  also  is  expanded 
to  include  the  delegated  authority  in 
current  §  546.2  to  approve  maintenance 
of  branch  offices  and  temporary 
increases  in  the  size  of  boards  of 
directors. 

Paragraph  (d) — Approval  of  board  of 
directors — is  essentially  current 
§  552.13(f). 

Paragraph  (e) — Conservator  or 
receiver  action — brings  the  current 
§  546.2(f)  provision  to  the  rules  for 
Federal  stock  associations. 

Paragraph  (f) — Combination 
agreement — is  essentially  current 
§  552.13(g]  describing  the  required 
contents  of  the  combination  agreement, 
with  several  additional  provisions. 

Paragraph  (g) — Corporate  title;  change 
of  location — specifies  that  the  charter 
must  be  amended  in  certain  instances 
and  is  derived  from  current  §  546.2(g), 

Paragraph  (h) — Application  for  Board 
approval — is  essentially  current 
§  552.13(h]  regarding  filing  requirements, 
with  an  additional  reminder  to 
applicants  that  any  required  Hart-Scott- 
Rodino  antitrust  filings  must  also  be 
made. 
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Paragraph  (i) — Notice — is  a  modiHecl 
version  of  current  §  552.13(i).  The 
modifications  include  the  foUotving:  The 
requirement  that  public  notice  appear  in 
the  communities  in  which  the  home 
offices  of  all  constituent  associations 
are  located;  deletion  of  the  ciurent 
"double  notice"  requirement  to 
stockholders  so  that  notice  is  required 
for  stockholders  only  if  the  combination 
agreement  is  not  subject  to  stockholder 
approval;  and  revision  of  contents  of  the 
notice  to  narrow  the  time  when  coments 
will  be  accepted  to  expedite  processing, 
and  to  appraise  each  stockholder,  where 
applicable,  of  his  dissenters'  appraisal 
rights. 

39.  Section  543.22    Short-form 
merger — is  a  new  section  derived  from 
various  state  corporation  codes.  The 
section  sets  forth  procedures  for  merging 
associations  that  are  at  least  90-percent 
owned  by  another  association  without 
the  requirement  of  stockholder  approval. 
Appraisal  rights  are  provided  in  certain 
circiunstances. 

Paragraph  (a) — General — sets  fordi 
the  types  of  transactions  where  short- 
form  mergers  are  available  and  the 
procedures  for  effecting  such 
transactions.  The  Board  specifically 
requests  public  comment  as  to  whether 
the  short-form  merger  process  should  be 
expanded  to  allow  a  short-form  merger 
of  a  service  corporation  into  its  parent 
association. 

Paragraph  (b) — Subsidiary  resulting 
association — sets  forth  the  requirement 
that,  if  the  parent  insured  institution  is 
not  the  resuling  association,  evidence 
must  be  submitted  to  the  Supervisory 
Agent  that  the  merger  was  approved  by 
the  affirmative  vote  of  the  stockholders 
of  the  parent 

Paragraph  (c) — Corporate  title — 
details  what  to  do  to  change  a  corporate 
title  in  a  short-form  merger. 

Paragraph  (d) — Processing; 
delegation — sets  out  the  processing 
requirements  and  delegates  approval 
authority  to  the  Principal  Supervisory 
Agent  in  many  circumstances. 

Paragraph  (e) — Appraisal  rights — 
gives  appraisal  rights  as  provided  under 
§  543.27  to  stockholders  in  a  short-form 
merger  if  the  disappearing  association  is 
a  Federal  association. 

40.  Section  543.23    Approval  by 
stockholders  for  merger  or 
consolidation — is  essentially  current 
§  552.13(j}. 

Paragraph  (a) — General  rule — is 
essentially  current  %  552.13(j)(l). 

Paragraph  ^)— General  exception — is 
essentially  aurent  S  552.13(j)(2).  setting 
forth  the  situations  where  approval  of 
the  stockholders  of  a  Federal 
association  is  not  required  to  approve  a 
merger  or  consolidation. 


Paragraph  (c) — Exception  for  certain 
combinations  involving  an  interim — is 
essentially  current  §  552.13(j](3). 

Paragraph  (d) — Disclosure — is 
essentially  current  S  552.13(k) 

41.  Section  543.24    Articles  of 
combination  for  merger  or 
consolidation — is  essentially  current 
S  552.13(7)  paragraphs  1  and  2. 

42.  Section  543^    Effective  date: 
date  of  consummation  for  merger  or 
consolidation — is  partially  derived  from 
current  §  552.13(m)  and  various  state     - 
codes  provisions  allowing  for  a  later 
effective  date  for  a  combination  if 
requested.  The  section  on  date  of 
consummation  of  a  merger  or 
consolidation  was  proposed  to  clarify  an 
ongoing  procedural  problem  that  the 
effective  date  and  date  of  consummation 
are  often  not  the  same. 

Paragraph  (a) — Effective  date — tracks 
the  language  of  current  S  552.13(m]  but ' 
allows  a  later  effective  date  of  a  merger 
or  consolidation  if  requested.  In 
addition,  delegated  authority  to  approve 
combinations  is  recognized  by  this 
section. 

Paragraph  (b) — Date  of 
consummation — specifies  that 
combinations  cannot  be  concluded  until 
all  necessary  compliance  materials  are 
submitted  to  the  Supervisor  Agent's 
satisfaction,  and  explicitly  provides  that 
the  Board  or  its  delegate  may  suspend, 
alter  or  withdraw  its  approval  if  such 
action  is  warranted  on  the  basis  of  a  ■ 
material  change  in  circumstances,  prior 
to  the  date  of  consummation. 

43.  Section  543.26    Continuity  of 
corporate  existence  after  merger  or 
consolidation — is  essentially  current 
S  552.13(n). 

44.  Section  543.27    Dissenters' 
appraisal  rights  in  merger  or 
consolidation — is  largely  derived  from 
current  S  552.14.  The  right  to  apply  for 
the  payment  of  the  fair  value  of  stock  is 
limited.  Dissenters'  appraisal  rights 
would  not  exist  where  stodc  is  listed  on 
a  national  securities  exchange  or  quoted 
on  the  NASDAQ  or  where  stockholder 
action  is  not  required.  The  section  also 
now  defines  the  term  "fair  value." 

Paragraph  (a) — Right  to  demand 
payment  affair  value — is  essentially 
current  §  552.14(a). 

Paragraph  {h}— Exceptions — is 
essentially  current  §  552.14(b]  modified 
to  include  NASDAQ  quoted  stocks 
within  the  category  where  dissenters' 
appraisal  rights  are  not  present. 

Paragraph  (c) — Procedure — is 
essentially  current  S  552.14(c)  with 
minor  modifications.  Stockholders  must 
now  receive  notice  of  their  appraisal 
rights,  if  any,  in  their  proxy  materials  or 
in  any  substitute  stockholder  notice.  The 
petition  to  the  Board  to  review  an 


LIMI 


association's  offer  to  dissenting 
stockholders  if  an  offer  is  not  accepted 
is  now  filed  with  the  Office  of  General 
Counsel. 

Paragraph  (d) — Valuation  by  the 
Board  or  its  delegate — is  essentially 
current  $  552.14{c— )  (8)  and  (9). 

Paragraph  {e)— Reorganization  using 
interims — is  a  new  section  to  recognize 
that  interim  associations  would  have 
little  or  no  assets,  so  that  in  the  case  of 
an  association  recognizing  into  a  holding 
company  form  using  an  interim,  where 
the  interim  technically  is  the  resulting 
association,  the  Board  would  view  the 
holding  company  in  such  a 
reorganization  as  the  resulting 
association  for  purposes  of  satisfying 
dissenters'  appraisal  rights.  This 
provision  clarifies  and  formalizes  this 
treatment,  which  the  Board  believes  has 
always  been  implicit  in  the  structure  of 
a  reorganization  into  a  holding  company 
structure  using  an  interim  association. 

Paragraph  (f) — Definitions — is  a  new 
section  to  define  the  terms  "fair  value," 
NASDAQ,"  "National  securities 
exchange"  and  "Qualified 
consideration",  the  latter  taken  from 
current  S  552.14(b).  The  Board  ' 

specifically  requests  comments  on  its 
definition  of  "fair  value"  for  appraisal 
purposes. 

45.  Section  543.28    Supervisory 
combinations — is  esentially  current 
§  552.15  with  additional  language 
dervied  from  section  5(o)(2)(F)  of  the 
HOLA  regarding  cases  where  severe 
financial  conditions  exist  which 
threaten  the  stability  of  an  association. 

4&  Section  543.29  is  reserved. 

47.  Section  543.30    Bulk  purchase  or 
sale  of  assets — is  derived  from  current 
§  552.13.  The  definition  of  bulk  purchase 
of  assets  has  been  expanded. 

Paragraph  (a) — Permissible  bulk        ' 
purchase  of  assets — is  derived  from 
current  (  552.13(c)(3)  with  clarifying 
language  to  better  address  bulk 
transfers  to  interim  associations  as  well 
as  to  operating  associations. 

Paragraph  (b) — Permissible  bulk  sale 
of  assets — restates  the  Board's  current 
policy  that  bulk  sales  of  assets  by 
Federal  associations  are  only 
permissible  in  supervisory  cases.  The 
Board  invites  comments  from  the  public 
on  this  policy. 

Paragraph  (c) — Bulk  purchase  or  sale 
of  assets  defined — expands  the  current 
definitional  S  552.13(b)(2),  now 
appearing  in  the  definitions  section  of 
Corporate  Governance,  Part  I.  new 
proposal  Part  541,  to  include  a 
percentage-of-assets  test  to  determine 
whether  substantially  all  of  the  assets  of 
an  association  are  involved  such  that  a 
transaction  would  constitute  a  bulk 
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purchase  or  sale.  The  Board  invites 
Comments  on  the  choice  of  50  percent  of 
total  assets  of  the  association  prior  to 
the  acquisition  as  the  appropriate 
percentage. 

Paragraph  (d) — Board  approval— 
tracks  the  language  of  current 
§  552.13(d). 

Paragraph  (e) — Approval  by  the 
Board's  Principal  Supervisory  Agent — is 
essentially  current  §  552.13(e). 
incorporating  recently  amended  563.22 
which  expands  the  authority  of  the 
Principal  Supervisory  Agent  and  the 
Board's  Washington  staff  to  act  on  many 
applications  pursuant  to  delegated 
authority. 

Paragraph  {()— Approved  by  board  of 
directors — is  essentially  current 
S  552.13(f). 

Paragraph  (g) — Combination 
agreement — refers  the  applicant  to  new 
§  543.21(f)(2). 

Paragraph  (h) — Application  for  Board 
approval — refers  the  applicant  to  new 
S  543.21(h). 

Paragraph  (i) — Notice — refers  the 
applicant  to  new  S  543.21(i). 

48.  Section  543.31    Approval  by 
stockholders — refers  the  apphcant  to 
new  S  543.23. 

49.  Section  543.32    Articles  of 
combination — refers  the  applicant  to 
new  S  543.24. 

5b.  Section  543.33    Effective  date: 
date  of  consummation — refers  the 
applicant  to  new  §  543.25. 

51.  Section  543.34    Continuity  of 
corporate  existence  after  bulk  purchase 
or  sale  of  assets — makes  clear  that  a 
bulk  purchase  or  sale  of  assets  does  not 
effect  the  corporate  existence  of  the 
transferee  or  transferor  Federal  stock 
association. 

52.  Section  543.35    Dissenters' 
appraisal  rights  in  bulk  purchase  or  sale 
of  assets — refers  the  applicant  to  new 

§  543.27. 

53.  Section  543.36    Partial  purchase 
or  sale  of  assets — is  a  new  section 
differentiate  between  a  bulk  purchase  or 
sale  and  a  partial  purchase  or  sale.  The 
same  percentage-of-assets  test  is  used  in 
this  section  as  was  used  in  new  §  543.30. 
and  the  Board  specifically  requests 
public  conunents  on  this  aspect  of  the 
proposal.  In  addition,  the  section  refers 
applicants  to  S  563.22  of  the  insurance 
Regulations  for  the  rules  governing 
procedures  for  obtaining  required 
approval  of  partial  purchases  or  sales  of 
assets. 

54.  Sections  543.37-543.39  are 
reserved. 

55.  Section  543.40    Reorganization — 
is  also  reserved. 

56.  Sections  543.41-543.49  are  . 
reserved. 


57.  Section  543.50    Dissolution — is 
derived  primarily  from  current  9  546.4. 
the  Model  Business  Corporation  Act  and 
the  Delaware  and  California  codes. 

58.  Section  543.51     Voluntary 
dissolution — is  derived  from  current 
§546.4. 

Paragraph  (a) — Plan  for  dissolution— 
sets  forth  the  requirements  for  a  board 
of  directors  to  propose  a  dissolution  and 
the  criteria  for  an  approval. 

Paragraph  (b) — Board  approval — sets 
forth  the  necessity  for  Boarid  approval  of 
such  a  plan  of  dissolution  and  the 
criteria  for  an  approval. 

59.  Section  543.52    Approval  by     -■* 
stockholders  for  dissolution — is  derived 
from  current  §  546.4. 

Paragraph  (a) — Stockholder  vote — 
requires  a  two-thirds  vote  of  the 
stockholders  to  approve  a  dissolution 
instead  of  merely  a  majority  vote. 

Paragraph  (b) — Dissenters'  appraisal 
rights — explains  that  there  will  not  be 
such  rights  in  a  dissolution. 

60.  Section  543.53    Notice  of 
dissolution — is  a  new  section  on  notice 
of  dissolution  generally  derived  from  the 
Model  Business  Corporation  Act. 

Paragraph  (a) — Notice  to  creditors — is 
a  new  requirement  to  notify  all  known 
creditors  of  the  intention  to  dissolve 
upon  niing  a  plan  of  dissolution  with  the 
Board. 

Paragraph  (b) — Notice  to 
accountholders — sets  forth  the 
affirmative  duty  of  the  association  to 
notify  affected  accountholders  of  the 
approval  of  the  stockholders  to  dissolve 
in  accordance  with  the  Board's  existing 
notice  requirements  for  termination  of 
insurance  at  §  565.5  of  the  Insurance 
Regulations. 

61.  Section  543.54    Procedure  for 
dissolution  after  Board  and  stockholder 
approval — is  a  new  section  directing  the 
association  to  do  what  acts  are 
necessary  to  liquidate  its  business  and 
affairs. 

62.  Section  543.55    Termination  of 
corporate  existence — is  derived  from 
current  §  546.4  and  the  Model  Business 
Corporation  Act. 

Paragraph  (a) — Completion  of 
dissolution — is  essentially  the  last  two 
sentences  of  current  (  546.4. 

Paragraph  (b) — Continuation  of 
corporate  existence  after  dissolution — is 
a  new  section  derived  from  the  Model 
Business  Corporation  Act  which 
continues  the  corporate  existence  for 
three  years  of  a  dissolving  association 
solely  for  the  purpose  of  defending  or 
prosecuting  legal  actions,  settling  and 
closing  the  business,  conveying 
property,  discharging  liabilities  and 
distributing  the  remaining  assets. 

63.  Section  543.56    Involuntary 
Dissolution — is  a  new  section  which 


allows  the  Board  to  waive  any  provision 
of  the  dissolution  section  if  instituted  for 
supervisory  reasons  or  pursuant  to  Part 
547. 

64.  Sections  543.57-543.59  are 
reserved. 

65.  Section  543.60    Supenisory 
waiver — is  a  new  section  which  allows 
the  Board  to  waive  any  provision  of  Part 
543  if  necessary  in  specified  supervisory 
circumstances. 

B.  PART  544— FEDERAL  MUTUAL 
ASSOCIATIONS 

66.  Sections  of  existing  Parts  543,  544. 
545  and  546,  and  a  number  of  new 
proposed  sections  modeled  on  the 
proposed  sections  in  new  Part  543,  have 
been  put  into  this  new  Part  to  cover  the 
areas  of  fmal  organization,  charters  and 
bylaws,  combinations,  bulk  purchases  or 
sale  of  assets,  reorganization  and 
dissolution  of  Federal  mutual 
associations. 

67.  The  following  60  sections, 
appendix  and  reserved  sections  are 
proposed: 

544.1  Procedures  for  organization  of  FederdI 
mutual  associations:  initial  collection  of 
pledged  capital:  organizational  meeting 

544.2  Powers  of  Federal  mutual  associations 

544.3  Charters  for  Federal  mutual 
associations 

544.4  Preapproved  charter  amendments 
544.4-1    Additional  charter  provisions 

[Reserved] 

544.5  Procedures  for  obtaining  Board 
approval  of  charter  amendments 

544.6  Reissuance  of  charter 

544.7  Bylaws 

544.6    Effect  of  subsequent  charter  or  bylaw 
amendment 

544.9  Members'  meetings 
544.9-1     Voting  by  proxy 

544.9-2    Communications  between  memtiers 
544.9-3    Annual  reports  to  members 

544.10  Board  of  directors 
544.10-1    Directors'  meetings 
544.10-2    Director's  conflicts  of  interest 
544.10-3     [Reserved! 

544.10-4    Officers 

544.10-5    Indemnification  of  directors. 

officers  and  employees 
544.11-544.12    [Reserved! 

544.13  Fiscal  year  annual  audit 

544.14  Corporate  procedures 
544.15-544.19    [Reserved] 

544.20  Combinations  involving  Federal 
mutual  associations 

544.21  Merger  or  consolidation 
544.22-544.23    (Reser\ed! 

544.24  Articles  of  combination  for  merger  or 
consolidation 

544.25  Effective  date:  date  of  consununation 
for  merger  or  consolidation 

544.26  Continuity  of  corporate  existence 
after  merger  or  consolidation 

544.27  [Reserved) 

544.28  Super\'i8ory  combinations 

544.29  [Reserved! 

544.30  Bulk  purchase  or  sale  of  assets 
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544.31  IReserved] 

544.32  Articles  of  combination  for  bulk 
purchase  or  sale  of  assets 

544.33  Effective  date;  date  of  consummation 
for  bulk  purchase  or  sale  of  assets 

544.34  Continuity  of  corporate  existence 
after  bulk  purchase  or  sale  of  assets 

544.35  [Reserved] 

544.38    Partial  purchase  or  sale  of  assets 
544.37-544.39    [Reserved] 
544.40    Reorganization  [Reserved) 
544.41-544.49    (Reserved) 

544.50  Dissolution 

544.51  Voluntary  dissolution 

^544.52    Approval  by  members  of  dissolution 
*544.53    Notice  of  dissolution 

544.54  Procedure  for  dissolution  after  Board 
and  member  approval 

544.55  Termination  of  corporate  existence 

544.56  Involuntary  dissoiutioo 
544.57-544.59     (Reserved] 
544.60    Supervisory  waiver 

APPENDIX  A  TO  PART  S44-M0OEL 
BYLAWS  FOR  MUTUAL  ASSOCIATKWS 

68.  Section  544. 1    Procedures  for 
organization  of  Federal  mutual 
association;  initial  collection  of  pledged 
capital;  organizational  meeting — 
contains  many  parts  of  current  §  543.6, 
tlie  outline  of  information  to  obtain 
insurance  of  accounts,  and  codifies 
several  longstanding  Board  policies  on 
escrow  of  funds  and  bonding  of  officers. 
The  section  also  clarifies  the 
circumstances  under  which  organizers 
may  collect  organizational  expenses 
from  subscribers  and  the  procedures  for 
refunding  of  subscription  and  expense 
funds  in  the  event  organization  is  not 
completed. 

Paragraph  (a) — Genera/— indicates 
the  provisions  of  Part  542  apply  to 
applications  for  permission  to  organize  a 
Federal  mutual  association. 

Paragraph  [b)— Initial  collection  of 
pledged  capital— is  derived  from  current 
S  543.6  and  sets  forth  the  requirements 
for  collecting  subscription  pledges  only 
after  receiving  conditional  approval,  the 
bonding  of  officers,  directors,  employees 
and  agents,  the  escrow  and  return  of 
pledged  capital  and  the  composition  of 
the  consideration  for  the  initial 
minimum  capitalization. 

Paragraph  (c) — Organizational 
meeting— revises  current  S  543.6(a)(2)  to 
allow  an  organizational  meeting  within 
six  months  of  receiving  a  certificate  of 
authority  to  commence  business,  rather 
than  the  current  delayed  n^ethod  of 
opening  for  business  only  after  a 
subscribers'  meeting  with  proper  notice. 

69.  Section  544.2    Powers  of  Federal 
mutual  associations — is  a  revised 

§  552.9.  applicable  now  to  mutual 
associations,  that  references  other 
sections  that  deal  with  investments  and 
other  activities  of  Federal  associations. 


70.  Section  544  J    Charten  for 
Federal  mutual  associationa — is 
essentially  current  %  544.1  with  clearer 
directkuu  and  certain  modifications  to 
the  current  Federal  mutual  charter. 

Paragraph  (a) — Initial  charter — 
establishes  that  the  initial  charter  must 
be  in  the  form  specified  in  paragraph  (c) 
but  may  contain  preapproved  optional 
provisions. 

Paragraph  (b) — Federal  saving  bank 
charter — sets  out  the  additional  charter 
language  converting  associations  must 
include  in  their  charters. 

Paragraph  (c) — Federal  mutual 
charter — contains  the  wording  for  the 
standard  form  of  charter;  derived  from 
current  §  544.1  with  the  following 
revisions: 

(1)  The  section  6  voting  requirements, 
proxy  requirements  and  quorum 
requirements  have  been  moved  to  die 
bylaws;  and 

(2)  In  section  7  directions  on 
vacancies  and  the  election  of  directors 
have  been  moved  to  the  bylaws. 

Signature  Page — A  date  line  has  been 
added  to  the  charter  so  the  effective 
date  of  the  charter  may  be  specified. 

71.  Section  544.4    Preapproved 
charter  amendments — is  essentially 
current  §  544.2(b)  which  provides  for 
preapproved  charter  amendments  which 
are  deemed  to  have  received  Board 
approval  and  theref(M«  can  be  presented 
to  the  members  without  a  prior  filing 
with  the  Board. 

Paragraph  (a) — Purposes  and 
powers — retains  the  optional  paragraph 
two  in  section  4  of  the  Federal  mutual 
charter  now  found  at  544.2(b)(1). 

Paragraph  (h)— Title  change — sets  out 
the  current  rule  of  §  544.2(b)(2)  and  aolda 
the  current  S  543.1(b)  language  regarding 
prior  submission  to  the  Supervisory 
Agent 

Paragraph  (c) — Change  of  location — is 
essentially  current  S  544.2(b)(3). 

Paragraph  (d) — Savings  bank 
charter — is  essentially  current  S  544.3. 

Paragraph  (e) — Mutual  capital 
certificates — is  essentially  current 
S  544.2(b)(4]. 

Paragraph  (f) — Maximum  number  of 
votes  for  members — is  a  new  section 
designed  to  allow  existing  Federal 
mutual  associations  the  option  of 
amending  their  current  charter  to  allow 
up  to  1000  votes  per  member,  a 
frequently  requested  amendment  in 
conjunction  with  mutual  to  stock 
conversions. 

72.  Section  544.4-1    Additional 
charter  provisions — is  reserved. 

73.  Section  544.5    Procedures  for 
obtaining  Board  approval  of  charter 
amendments— 'Outiiaes  the  procedures 
for  preliminary  and  final  approval  now 
found  in  §§  552.4(a)  and  544.2(a). 


Paragraph  (a) — Procedure  for 
obtaining  preliminary  approval  of 
amendmrnts — estabUshes  that  if  a 
proposed  amendment's  effect  would  be 
to  render  more  difficult  a  change  in 
control  of  the  institution,  an  opinion  of 
counsel  independent  of  the  association 
must  accompany  the  proposal  and  must 
express  a  reasoned  opinion  that  such  an 
amendment  is  consistent  with 
applicable  statutes,  regulations  and 
board  policies,  and  indicate  whether 
such  a  provision  would  be  permissible 
for  a  corporation  incorporated  under  the 
laws  of  Delaware. 

Paragraph  (b) — Procedure  for 
obtaining  final  approval  of 
amendments — reiterates  the  filing 
requirement  and  the  date  (rf 
effectiveness  of  amendments  now  found 
at  §  544.2(a). 

74.  Section  544.6 — Reissuance  of 
charter— is  essentially  current  S544.2(c), 
with  a  description  of  required 
supporting  documentation. 

75.  Section  544.7— Bylaws— iot  mutual 
associations  have  been  extensively 
revised  with  language  requiring  an 
opinion  of  independent  counsel  if  a 
proposed  bylaw  would  render  more 
difficult  a  change  of  control  of  the 
institution,  in  the  same  manner  as 
required  for  charter  amendments.  The 
Board  wishes  to  stress  that  bylaws 
would  not  be  approved  if  they  were 
inconsistent  with  the  Board's  rules  of 
corporate  governance  or  with  provisions 
in  an  association's  charter. 

Paragraph  (a)— General — is 
essentially  current  {  552.5(a)  now 
applied  to  mutual  associations,  except 
for  requiring  bylaws  consistent  with  the 
proposed  rules  governing  bylaws. 

Paragraph  (b) — Permissible  bylaws — 
is  essentially  current  {  544.5(a). 

Paragraph  (c) — Effectiveness — sets    : 
forth  when  bylaws  are  effective  and  the 
requirement  of  an  opinion  of 
independent  counsel  in  certain 
circumstances. 

Paragraph  (d) — Procedure — sets  forth 
the  procedures  for  filing  bylaws  and 
amendments  thereto. 

7%.  Section  544.8    Effect  of 
subsequent  charter  or  bylaw 
amendment — is  essentially  current 
S  544.6. 

77.  Section  544.9    Members ' 
meetings — incorporates  much  of  ciurent 
§  544.5(b)  (1).  (2),  (3),  (4).  (13)  and  (14). 

Paragraph  (a)— Annual  meetings  of 
members — is  essentially  current 
i  544.5(b)(1)  except  that  annual  meetings 
could  now  be  held  within  150  days  after 
the  end  of  an  association's  fiscal  year 
instead  of  the  current  120  days,  and 
meetings  oould  now  be  held  in  the  state 
where  the  association  has  its  principal 
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place  of  busineM  or  where  it  maintains 
branches,  in  recognition  of  the  growing 
number  of  interstate  associations. 

Paragraph  (b) — Special  meetings  of 
memben — is  essentially  current 
S  544.5(bK2). 

Paragraph  (c) — Notice  of  meetings  of 
members — is  essentially  current 
S  544.5(b)(3),  except  that  this  section 
would  clarify  that  the  method  of 
publication  of  notice  must  be  calculated 
to  ensure  that  notice  will  be  conspicious. 
In  addition,  the  Board  invites  comments 
on  whether  the  time  limits  on  notice 
should  be  modified  to  20  to  50  days,  as 
has  been  done  in  the  proposal  with 
respect  to  stock  associations,  which 
times  were  also  applied  to  the  fixing  of 
record  dates.  The  Board  is  aware  that  a 
number  of  state  corporate  codes  call  for 
lO-to-60  day  requirements. 

Paragraph  (d) — Fixing  of  record 
date — is  essentially  current  i  544.5(b)(4) 
except  for  modification  of  the  time 
period  as  discussed  above  in  paragraph 
(c). 

Paragraph  (e) — Member  quorum — is 
essentially  the  language  taken  out  of 
current  charter  section  6,  indicating  that 
the  a^rmative  vote  of  a  majority  of 
votes  cast  at  any  properly  convened 
meeting  of  the  association's  members  is 
the  act  of  the  members  when  a  quorum 
is  present. 

Paragraph  (f^ — Nominations  for 
directors — is  a  more  detailed 
codification  than  current  S  544.5(b)(13) 
of  the  language  in  the  current  model 
bylaws  regarding  the  selection  of 
management  nominees  and  the 
procedures  for  member  nominations 
either  prior  to  the  meeting  or  at  the 
meeting.  It  is  noted  again  that  non- 
standard bylaw  amendments  calling  for 
cumbersome  procedural  barriers  or 
unreasonable  information  requirements 
in  connection  with  member  nominations 
would  not  be  pennitted.  The  same  will 
be  true  for  the  introduction  of  new 
business  at  an  annual  meeting  which  is 
discussed  below. 

Paragraph  (g) — New  business — is  a 
more  detailed  codification  than  current 
§  544.5(b)(14)  of  the  language  in  the 
current  model  bylaws  regarding  the 
introduction  of  new  business  at  an 
annual  meeting.  It  also  provides  for  the 
introduction  of  new  business  at  least  10 
days  prior  to  the  meeting,  rather  than 
the  cuTent  30-day  requirement. 

78.  Section  544.9-1     Voting  by 
proxy— expands  the  current  {  544.5(b)(5) 
and  will  now  cover  proxies,  and  other 
accounts  controlled  by  parties  such  as 
fiduciaries,  receivers  arid  pledgees,  and 
joint  accounts. 

Paragraph  (a) — General — expands  the 
notice  requirements  of  current 
§  544.5(b)(5)  to  allow  telephonic  or 
electronic  proxies  and  to  allow  proxies 
to  designate  corporations,  partnerships 


or  companies  as  holders. 

Paragraph  (b)— OtAer  voL'ng 
arrangements — is  a  new  section  which 
encompasses  current  i  544JKf)(2). 
applies  it  to  mutual  associations,  and 
adds  rules  for  voting  accounts  held  by 
an  administrator,  executor,  guardian  or 
conservator,  eccoimts  transferred  into  a 
trustees'  name,  accounts  standing  in  the 
name  of  a  receiver  or  under  the  control 
of  a  receiver,  and  accounts  which  are 
pledged. 

Paragraph  (c)— Joint  accounts — is  a 
new  section  setting  forth  rules  derived 
from  the  opinions  of  the  Office  of 
General  Counsel.  The  section  sets  out 
rules  for  voting  joint  accounts,  splitting 
votes  if  agreed  to  in  vmting.  and  the 
treatment  of  situations  where  joint 
owners  cannot  agree  on  how  to  vote. 

79.  Section  544.9-2    Communication 
between  members — is  essentially  . 
current  9  544.5(b)(6)  and  also 
incorporates  a  Board  policy,  now  found 
at  S  552.11(d),  on  the  ri^  to  privacy  of 
depositors  of  any  Federal  association. 

80.  Section  544.9-3    Annual  reports  to 
members — is  a  new  section  referencing 
§  544.115  which  now  governs  this  area. 

%\.  Section  544.10    Board  of 
directors — is  a  new  section  for  mutual 
associations  which  partially 
encompasses  current  S  544.5(b],  (7),  (8), 
(10)  and  (11)  but  more  closely  resembles 
current  S  552.6-1,  with  a  greatly 
expanded  section  on  the  performance  of 
duties  of  a  director  and  a  new  definition 
of  "cause"  with  regard  to  director 
removals.  With  respect  to  this  definition 
of  "cause"  the  Board  specifically 
requests  comments  as  to  whether  the 
definition  should  be  exclusive. 

Paragraph  (a) — General — expands 
current  {  544.5(b](ll]  to  include  the 
authority  to  fix  compensation  and 
authorize  reimbursement  for  expenses. 
In  addition,  the  section  would  require  a 
majority  of  directors  be  independent  as 
defined  in  i  544.10-l(c).  The  Board  also 
requests  comment  on  this  requirement 
for  independent  directors,  which  is 
similar  to  the  requirement  already 
imposed  on  all  insured  institutions 
pursuant  to  S  563.33. 

Paragraph  (b) — Performance  of 
duties — is  a  new  section  which  defines 
the  director's  duty  to  act  in  good  faith,  in 
a  manner  he  reasonably  believes  to  be 
in  the  best  interests  of  the  association, 
and  with  such  care  as  an  ordinary 
prudent  person  in  a  like  position  would 
use  under  similar  circumstances. 

Paragraph  (c) — Number  and  term — is 
essentially  current  S  544.5(b)(7)  and 
552.6-1  (b). 

Paragraph  (d) — Vacancies — is 
essentially  current  5  552.6-l(e)  as  it 
applies  to  mutual  associations  and  is 
derived  from  old  charter  section  7. 

Paragraph  (e) — Resignation  or 


removal  of  directors — is  essentially 
current  SS  552.4(b)(10)  and  552.&-l(fl 
with  the  addition  of  a  definition  of  the 
term  "cause"  and  a  procedure  for  a 
defense  to  be  presented  by  a  director  in 
a  removal  action.  This  section  provides 
that  directors  may  only  be  removed  for 
cause.  The  Board  specifically  requests 
conmients  as  to  whether  the  members 
should  be  able  to  remove  directors  other 
than  for  "cause." 

Paragraph  [{)—Age  limitation  on 
directors — is  essentially  current  |  552.6- 
l(k)  as  applied  to  mutual  associations. 

82.  Section  544. 10-1    Directors ' 
meetings — expands  a  number  of 
provisions  currently  foimd  in 

9§  544.5(b)(8]  and  552.6-1  with 
additional  provisions  for  conference 
telephone  meetings  and  a  new 
requirement  for  the  establishment  of  an 
audit  committee  and  an  investment 
committee. 

Paragraph  (a) — Meetings — includes 
the  language  of  current  §  544.5(b)(8)  for 
determination  of  place,  frequencj',  time 
and  procedures  for  notice  for  regular 
meetings  of  at  least  24  hours,  unless 
waived,  and  adds  provision  for 
telephonic  meetings  which  will  now 
constitute  presence  in  person  the  for  all 
purposes. 

Paragraph  i^\— Quorum — is 
essentially  the  last  two  sentences  of 
current  S  544.5(b)(8). 

Paragraph  (c) — Executive  and  other 
committees — is  essentially  current 
85  544.5(b)(ll)(a)  and  552.6-l(g)  with 
several  important  additions.  Section  2  of 
that  paragraph  requires  the  appointment 
of  an  audit  committee  of  at  least  three 
directors  the  majority  of  whom  shall  be 
independent.  Section  3  requires  the 
appointment  of  an  investment  committee 
of  at  least  three  directors,  the  majority  of 
whom  shall  be  independent  directors  of 
the  audit  committee.  The  provisions  also 
define  independence  and  sets  forth  the 
duties  of  the  audit  committee  and 
investment  committee.  The  Board 
specifically  requests  comments  on  the 
requirement  of  an  audit  committee  and 
an  investment  committee  and  the  further 
requirement  concerning  independent 
directors  of  both  committees. 

Paragraph  (d) — Notice  of  special 
meetings — is  essentially  current  %  552jft- 
l(h]  adapted  for  a  Federal  mutual 
association. 

Paragraph  (e) — Action  without  a 
meeting — is  essentially  current  %  552.6- 
l(i)  adapted  for  a  Federal  mutual 
association. 

Paragraph  (f) — Presumption  of 
assent — is  essentially  current  §  552.6- 
l(j)  adapted  for  a  Federal  mutual 
association. 

83.  Section  544.10-2    Director 
conflicts  of  interest — is  a  new  section 
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derived  from  the  Board's  conflicts-of- 
interest  regulations. 

Paragraph  (a) — Genera/ — details 
when  contracts  or  other  transactions  are 
nut  void  or  voidable  even  though  a 
director  may  have  a  material  Hnancial 
interest  in  the  transaction. 

Paragraph  (b) — Presence  of  interested 
directors  at  meeting— details  when 
contracts  or  other  transactions  are  not 
void  or  voidable  even  if  a  director  may 
be  an  "interested  director,"  if  there  is 
adequate  disclosure  of  his  interest  and 
approval  by  the  disinterested  directors. 

Paragraph  (c) — Determining  a 
quorum — allows  interested  directors  to 
be  counted  in  determining  the  presence 
of  a  quorum  at  a  meeting  that  ratifies  a 
contract  or  transaction  discussed  above. 

Paragraph  (d) — Transactions  with 
affiliates — preserves  the  Board's  right  to 
object  to  a  contract  or  transaction 
discussed  above  in  conjunction  with  its 
regulations  on  transactions  with 
affiliates. 

M.  Section  544.10-3  is  reserved. 

85.  Section  544.10-^    Officers— \  s 
based  upon  current  §§  544.5(b)(9)  and 
552.6-2  with  the  addition  of  a  paragraph 
on  employment  contracts. 

Paragraph  (a) — Positions — is 
essentially  current  §§  544.5(b)(9)  and 
552.&-2(a). 

Paragraph  (b) — Removal — is 
essentially  current  §  552.6-2(b)  adapted 
for  Federal  mutual  associations,  with 
the  addition  of  a  new  definition  of 
"cause"  which  is  the  same  as  used  in  the 
new  defmition  of  "cause"  applicable  to 
removal  of  directors. 

Paragraph  (c) — Employment 
contracts — speciHcally  authorized 
employment  contracts  in  conformance 
with  Insurance  Regulation  §  563.39.  The 
Board  specifically  requests  comments  in 
this  regard  as  to  whether  it  should  adopt 
additional  regulations  governing  so- 
called  "golden  parachute"  or  "silver 
wheelchair"  types  of  employment 
contracts. 

Paragraph  (A}— Age  limitation  on 
officers — is  essentially  current  §  552.6- 
2(c). 

86.  Section  544.10-5  Indemnification 
of  directors,  officers,  and  employees — is 
a  new  section  derived  from  current 

§  545.121.  Indemnification  is  extended 
for  officers,  directors,  and  employees  of 
the  association  and  specifically 
permitted  for  officers,  directors,  arid 
employees  of  wholly-owned  service 
corporation  subsidiaries.  The  Board 
specifically  requests  comments  on  the 
extension  of  indemnification  to  wholly- 
owned  service  corporations  as  well  as 
the  limitation  of  persons  eligible  to  be 
indemnified  to  officers,  directors,  and 
employees. 


Paragraph  [a,)—General-Aa 
essentially  current  §  545.121(b)  with  the 
inclusion  of  service  performed  for 
wholly-owned  subsidiaries  discussed 
above. 

Paragraph  (b) — Conditions — is 
essentially  current  §  545.121(c)  with  the 
retention  of  the  60-day  notice  to  the 
Board  and  the  expansion  of  delegated 
authority  to  the  Office  of  Examinations 
and  Supervision  with  the  concurrence  of 
the  Office  of  General  Counsel  to  object 
to  the  indemnification.  In  addition,  this 
section  adds  a  provision  for  action  to  be 
brought  in  the  right  of  the  association. 
The  Board  is  aware  some  state  codes 
allow  a  disinterested  attorney  to  make 
the  determination  and  the  Board 
specifically  solicits  comments  as  to  the 
use  of  such  disinterested  counsel, 
particularly  where  a  quorum  of 
disinterested  directors  is  not  available. 
The  Board  also  solicits  comments  in  this 
regard  on  the  standard  to  be  used  in 
determining  whether  a  counsel  is 
"disinterested." 

Paragraph  (c) — Insurance — is 
essentially  current  §  545.121(d). 

Paragraph  (d) — Advance  payment  of 
expenses — is  essentially  current 
§  545,121(e). 

Paragraph  (e) — Prohibited 
indemnification — is  a  new  section 
prohibiting  indemnification  if  in 
contravention  of  public  policy. 

Paragraph  (f) — Exclusiveness  of 
provisions — is  essentially  current 
§  545.121(f)  which  clarifies  the 
grandfathering  of  bylaws  in  effect  as  of 
a  certain  date. 

Paragraph  (g) — Definitions  and  rules 
of  construction — is  essentially  current 
§  545.121(a)  with  an  additional 
definition  of  the  term  "disinte'-ested." 
The  Board  specifically  invites  comments 
on  the  scope  of  this  term. 

V7.  Section  544.11-544.12  are 
reserved. 

88.  Section  544. 13    Fiscal  year: 
■annual  audit — is  essentially  current 

§  552.6-4  adapted  for  Federal  mutual 
associations. 

89.  Section  544.14    Corporate 
procedures — is  a  new  section  containing 
several  permissible  bylaws  in  the 
current  mutual  association  model 
bylaws  which  include  execution  of 
instruments,  corporate  seal  and 
miscellaneous  provisions. 

Paragraph  (a) — Execution  of 
instruments  generally — is  essentially 
current  §  544.5(b)(12). 

Paragraph  (b) — Seal— is  essentially 
current  §  544.5(b)(15). 

Paragraph  [c]— Miscellaneous — is 
essentially  current  §  544.5(b)(17). 

90.  Appendix  A  to  Part  544— Model 
Bylaws  for  Mutual  Association — is  a  set 
of  12  Articles  derived  from  the  current 


model  bylaws  for  Federal  mutual 
associations  and  formatted  to  look  like 
the  current  model  bylaws  for  Federal 
stock  associations  but  containing 
significant  revisions  based  upon 
§§  544.8  through  544.14.  discussed 
above. 

91.  Section  544.15-544.19  are  reserved 
sections. 

92.  Section  544.20    Combinations 
involving  Federal  mutual  associations — 
is  a  section  largely  derived  from  current 
§§  552.13  (1985)  and  546.2  with 
modifications  to  the  merger  rules, 
additions  to  the  combination  agreement, 
revised  notice  requirements  and  a 
severing  of  the  bulk  purchase  of  assets 
section  into  a  separate  section. 

93.  Section  544.21    Merger  or 
consolidation — as  the  first  two  types  of 
permissible  combinations  tracks  current 
§552.13. 

Paragraph  (a) — Permissible  merger  or 
consolidation — lists  the  two  conditions 
under  which  a  Federal  mutual 
association  may  merge  or  consolidate 
with  other  associations  now  found  at 
§552.13(c)  and  adds  a  third  condition 
now  found  at  S  546.2  requiring  that 
mergers  with  state-chartered  institutions 
be  in  accordance  with  state  law.  Current 
§  552.13(b)  definitions  have  been  moved 
to  the  definitional  section  of  Corporate 
Governance,  Part  I,  new  proposed  Part 
541. 

Paragraph  (b) — Board  approval — is 
essentially  current  §552.13(d). 

Paragraph  (c) — Approval  by  the 
Board's  Supervisory  Agent — is 
essentially  current  §  552.13(e)  expanded 
to  include  the  delegated  authority  in 
current  §  548.2  to  approve  maintenance 
of  branch  offices  and  temporary 
increases  in  the  size  of  the  board  of 
directors. 

Paragraph  (d) — Approval  of  board  of 
directors — is  essentially  current 
§  552.13(f). 

Paragraph  (e) — Approval  by 
members — is  essentially  current 
§  546.2(e). 

Paragraph  (f) — Conservator  or 
receiver  action — is  essentially  current 
§  546.2(f). 

Paragraph  (g) — Combination 
agreement — is  essentially  current 
§552.13(g). 

Paragraph  (h) — Corporate  title; 
change  of  location — specifies  that  the 
charter  must  be  amended  in  certain 
instances  and  is  derived  from  current 
§  546.2(g). 

Paragraph  (i) — Application  for  Board 
approval — is  essentially  current 
§  552.13(h]  with  an  additional  reminder 
to  applicants  that  any  required  Hart- 
Scott-Rodino  antitrust  filing  must  also 
be  made. 
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Paragraph  (j) — Notice — is  a  modified 
version  of  cunent  S  S52.13(i).  The 
modifications  include  the  requirement 
that  public  notice  must  appear  in  the 
communities  in  which  the  home  offices 
of  all  constituent  associations  are 
located. 

94.  Section  544.22-544.23  are  reserved. 

95.  Section  54424    Articles  of 
combination  for  merger  or 
consolidation — is  essentially  current 
§  552.13(1)  paragraphs  1  and  2. 

96.  Section  944.25    Effective  date- 
date  of  consummation  for  merger  or 
consolidation — is  partially  derived  from 
current  §  552.13(m]  and  various  state 
code  provisions  allowing  for  a  later 
effective  date  if  requested.  The  section 
on  date  of  consummation  of  a  merger  or 
consolidation  was  proposed  to  clarify  an 
ongoing  procedural  problem  that  the 
effective  date  and  date  of  consummation 
are  otfen  not  the  same. 

Paragraph  (a) — Effective  date — tracks 
the  language  of  current  5  552.13  (m)  but 
allows  the  possibility  of  a  later  effective 
date  of  a  merger  or  combination  if 
requested.  In  addition  delegated 
authority  to  approve  combinations  is 
recognized  by  this  section. 

Paragraph  fb) — Date  of 
consummation — specifies  that 
combinations  cannot  be  concluded  until 
necessary  compliance  materials  are 
submitted  to  the  Supervisory  Agent's 
satisfaction  and  adds  that  the  Board  or 
its  delegate  may  suspend,  alter  or 
withdraw  its  approval  if  such  action  is 
warranted  on  the  basis  of  a  material 
change  in  circumstances,  prior  to  the 
date  of  consummation. 

97.  Section  544.26    Continuity  of 
corporate  existence  after  merger  or 
consolidation — is  essentially  current 
§  546.3. 

98.  Section  544.27  is  reserved. 

99.  Section  544.28    Supervisory 
combinations — is  essentially  current 
§  552.15  with  additional  language 
derived  from  section  5(o)(2)(F)  of  the 
f  lOLA  regarding  cases  where  severe 
financial  conditions  exist  which 
threaten  the  stability  of  an  association. 

100.  Section  544.29    is  reserved. 

101.  Section  544.30    Bulk  purchase  of 
sale  of  assests — is  derived  from  current 
§  55213.  The  definition  of  "bulk 
purchase  of  assets"  has  been  e.vpanded. 

Paragraph  (a) — Permissible  bulk 
purchase  of  assets — is  essentially 
current  §  552.13(c)(3)  with  clarifyi.ng 
language  to  better  address  bulk 
transfers  to  interim  associations  as  well 
.!S  to  operatmg  associations. 

Paragraph  (b) — Permissible  bulk  sale 
of  assets — restates  the  Board's  rtirrent 
policy  that  bulk  sales  of  assets  are  only 
permissible  in  supervisory  cases.  The 


Board  invites  comments  from  the  public 
on  this  pohcy. 

Paragraph  (c) — Bulk  purchase  or  sale 
of  assets  defined — expands  the  current 
definitional  S  552.13(b)l2).  now 
appearing  in  the  definitions  section  of 
Corporate  Governance,  Part  I,  new 
proposed  Part  541.  to  include  a 
percentage-of-assets  test  to  determine 
whether  substantially  all  of  the  assets  of 
an  association  are  involved  such  that  a 
transaction  would  constitute  a  bulk 
purchase  or  sale.  The  Board  invites 
comments  on  the  choice  of  50  percent  of 
total  assets  of  the  association  prior  to 
the  acquisition  as  the  appropriate 
percentage. 

Paragraph  (d) — Board  approval — 
tracks  the  language  of  current 
§  552.13(d). 

Paragraph  (e) — Approval  by  the 
Board's  Principal  Supervisory  Agent — is 
essentially  current  §  552.13(e). 
incorporating  recently  amended  §  563.22 
which  expands  the  authority  of  the 
Principal  Supervisory  Agent  and  the 
Board's  Washington  staff  to  act  on  many 
apjplications  pursuant  to  delegated 
authority. 

Paragraph  (f) — Approval  by  board  of 
directors — is  essentially  current 
§  552.13(f). 

Paragraph  (g) — Combination 
agreement — refers  the  applicant  to  new 
§  544.21(g)(2). 

Paragraph  (h) — Application  for  Board 
approval — refers  the  applicant  to  new 
§  544.21(i). 

Paragraph  (i) — Notice — refers  the 
applicant  to  new  §  544.21(j). 

102.  Section  544.31     is  reserved 

103.  Section  544.32    Articles  of 
combination  for  bulk  purchase  or  sale  of 
assets — refers  the  applicant  to  new 

§  544.24. 

104.  Section  544.33    Effective  date: 
date  of  consummation  for  bulk  purchase 
or  sale  of  assets — refers  the  applicant  to 
new  §  544.25. 

105.  Section  544.34    Continuity  of 
corporate  existence  after  bulk  purchase 
or  sale  of  assets — makes  clear  that  a 
bulk  purchase  or  sale  of  assets  does  not 
affect  the  corporate  existence  of  the 
transferee  or  transferor  Federal  mutual 
association. 

106.  Section  544.35    is  reserved 

107.  Section  544.36    Partial  purchase 
or  sale  of  assets — is  a  new  section  to 
differentiate  between  a  bulk  purchase  or 
sale  and  a  partial  purchase  or  sale.  The 
same  percentage-of-asset  test  is  used  in 
this  section  as  was  used  in  new  §  544.30, 
and  the  Board  specifically  requests 
public  comments  on  this  aspect  of  the 
proposal.  In  addition,  the  section  refers 
applicants  to  S  563.22  of  the  Insurance 
Regulations  for  the  rules  governing 


procedures  for  obtaining  approval  of 
partial  purchases  or  sales  of  assets. 

106.  Section  544.37-344.39    are 
reserved. 

109.  Section  544.40    Reogonization — 
is  also  reserved. 

WQ.  Sections  544.41-544  49    are 
reserved. 

\\\.  Section  544.50    Dissolution — is 
derived  from  current  9  546.4,  the  Model 
Business  Corporation  Act  and  the 
Delaware  and  California  Codes. 

112.  Section  544.51     Voluntary 
dissolution — is  derived  from  current 
§  546.4. 

Paragraph  (a) — Plan  for  dissolution — 
set  forth  the  requirements  for  a  board  of 
directors  to  propose  a  dissolution. 

Paragraph  (b) — Board  approval — sets 
forth  the  necessity  for  Board  approval  of 
such  a  plan  of  dissolution  and  the 
criteria  for  an  approval. 

113.  Section  544.52    Approval  by 
members  for  dissolution — is  derived 
from  current  §  546.4. 

114.  Section  544.53    Notice  of 
dissolution — is  a  new  section  derived 
from  the  Model  Business  Corporation 
Act. 

Paragraph  (a) — Notice  to  creditors — is 
a  new  requirement  to  notify  all  known 
creditors  of  the  intention  to  dissolve 
upon  filing  a  plan  of  dissolution  with  the 
Board. 

Paragraph  (b) — Notice  to 
accountholders — sets  forth  the 
affirmative  dut>'  of  the  association  to 
notify  affected  accountholders  of  the 
approval  of  the  members  to  dissolve  in 
accordance  with  the  Board's  existing 
notice  requirements  for  termination  of 
insurance  of  §  565.5  of  the  Insurance 
Regulations. 

\\^.  Section  544.54    Procedure  for 
dissolution  after  Board  and  member 
approval — is  a  new  section  directing  the 
association  ta  do  what  acts  are 
necessary  to  liquidate  its  business  and 
affairs. 

116.  Section  544.53    Termination  of 
corporate  existence — is  derived  from 
current  §  546.4  and  the  Model  Business 
Corporation  Act. 

Paragraph  (a) — Completion  of 
dissolution — is  essentially  the  last  two 
sentences  of  current  §  546.4. 

Paragraph  (b) — Continuation  of 
corporate  existence  after  dissolution — is 
a  new  section  derived  from  the  M-xiel 
Business  Corporation  Act  which 
continues  the  corporate  existence  Xor 
three  years  of  a  dissolving  associ^ttion 
solely  for  the  purpose  of  defending  or 
prosecuting  legal  actions,  settling  and 
closing  the  business,  conveying 
property,  discharging  liabilities  and 
distributing  the  remaining  ass«!ts. 
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1 17.  Section  544.56    Involuntary 
Dissolution — is  a  new  section  which 
allows  the  Board  to  waive  any  provision 
of  the  dissolution  section  if  the 
dissolution  is  instituted  for  supervisory 
reasons  or  pursuant  to  Part  547. 

U6.  Sections  544.57-544.59    are 
reserved. 

119.  Section  544.60    Supervisory 
waiver — is  a  new  section  which  allows 
the  Board  to  waive  any  provision  of  Part 
544  if  necessaryjn  specifled  supervisory 
circumstances. 

C.  Comment  Period  and  Effective  Date 

The  Board  is  soliciting  comments  on 
Part'II  of  the  proposal  for  a  period  of  60 
days,  but  will  also  accept  comments 
after  the  60-day  period  if  made  in 
conjunction  with  comments  regarding 
later  Parts  of  the  proposal.  Comments  on 
Part  I  of  the  Board's  Corporate 
Governance  proposal  also  may  be 
submitted  during  the  current  period  for 
this  Part  II.  The  Board  specifically 
requests  public  comment  on  procedures 
for  implementing  these  proposed  rules  at 
such  time  as  they  become  effective.  The 
Board  is  considering  requiring 
compliance  with  the  proposed 
regulations  by  the  next  annual  meeting 
which  occurs  120  days  after  the  effective 
date  of  the  Final  regulations. 

Initial  Regulatory-Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603  (1982),  the 
Board  is  providing  the  following  initial 
regulatory  flexibility  analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  supplementary 
information  regarding  the  proposal. 

2.  Small  entities  to  which  the 
proposed  rules  would  apply.  The  rules 
would  apply  to  all  federally  chartered 
savings  and  loan  associations  and 
savings  banks  ("Federal  associations"). 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  The  policies  will 
affect  all  Federal  associations  equally 
and  will  not  have  an  adverse  impact  on 
small  institutions. 

4.  Overlapping  or  conflicting  Federal 
rules.  There  are  no  known  Federal  rules 
which  duplicate,  overlap,  or  conflict 
with  theproposed  rules. 

5.  Alternatives  to  the  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  supplementary  information  set  forth 
above. 

List  of  Subjects  in  12  CFR  Farts  543  and 
544 

Savings  and  Loan  Associations. 
Savings  banks. 


Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  revise 
Parts  543  and  544.  Subchapter  C. 
Chapter  V  of  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C-FEOERAL  SAVINGS  AND 
LOAN  SYSTEIN 

PART  543— FEDERAL  STOCK 
ASSOCIATIONS 

1.  Revise  Part  543  as  follows: 

PART  543— FEDERAL  STOCK 
ASSOCIATIONS 

543.1  Procedure  for  organization  of  Federal 
slock  association:  Initial  sale  of  capital 
stock:  organizational  meeting. 

543.2  Powers  of  Federal  stock  associations. 

543.3  charter  for  Federal  stock  associations. 

543.4  Preapproved  charter  amendments. 
543.4-1    Additional  charter  provisions. 

543.5  Procedures  for  obtaining  Board 
approval  of  charter  amendments. 

543.6  Reissuance  of  charter. 

543.7  Bylaws. 

543.8  Effect  of  subsequent  charter  or  bylaw 
change  amendment. 

543.9  Stockholder  meetings. 
543.9-1     Stockholder  voting. 

543.9-2    Voting  trusts  among  stockholders. 
543.9-3    Books  and  records:  stockholder 

access. 
543.9-4    Annual  reports  to  stockholders. 
543.9-5    Stockholder  derivative  actions. 

543.10  Board  of  directors. 
543.10-1    Directors'  meetings. 
543.10-2    Director's  conflicts  of  interest. 
543.10-3    Liability  of  directors  for  improper 

distributions. 
543.10-4    Officers. 
543.10-5    Indemnification  of  directors. 

officers  and  employees. 

543.11  Certificates  for  stock  and  their 
transfer. 

543.11-1     Consideration  for  stock. 
543.11-2    Stock  rights  and  options. 
543.11-3     Fractional  shares  of  stock. 
543.11-4     Liability  of  stockholders. 

543.12  Authority  to  acquire  own  stock. 
543.12-1     Authority  to  pay  dividends  to 

stockholders. 
543.12-2    Limitations  on  distributions  to 

stockholders. 
543.12-3    Reduction  of  paid-in  capital. 

543.13  Fiscal  yean  annual  audit. 

543.14  Corporate  procedures. 
543.15-543.19     (Reserved] 

543.20  Combinations  involving  Federal 
stock  associations. 

543.21  Merger  or  consolidation. 

543.22  Short-form  merger. 

543.23  Approval  by  stockholders  for  merger 
or  consolidation. 

543.24  Articles  of  combination  for  merger  or 
consolidation. 

543.25  Effective  date:  date  of  consummation 
for  merger  or  consolidation. 

543.26  Continuity  of  corporate  existence 
after  merger  or  consolidation. 

543.27  Dissenters'  appraisal  rights  in  merger 
or  consolidation. 


9CC. 

543.28  Supervisory  combinations. 

543.29  (Reserved) 

543.30  Bulk  purchase  or  sale  of  assets. 

543.31  Approval  by  stockholders. 

543.32  Articles  of  combination. 

543.33  Effective  date:  date  of  conaummation. 

543.34  Continuity  of  corporate  existence 
after  bulk  purchase  or  sale  of  assets. 

543.35  Dissenters'  appraisal  rights  in  bulk 
purchase  or  sale  of  assets. 

543.36  Partial  purchase  or  sale  of  assets. 
543.37-543.39    (Reserved) 

543.40    Reorganization  (Reserved) 
543.41-543.49    (Reserved] 

543.50  Dissolution. 

543.51  Voluntary  dissolutions. 

543.52  Approval  by  stockholders  for 
dissolution. 

543.53  Notice  of  dissolution. 

543.54  Procedure  for  dissolution  after  Board 
and  stockholder  approval. 

543.55  Termination  of  corporate  existence. 

543.56  Involuntary  dissolution. 
543.57-543.59    (Reserved) 
543.60    Supervisory  waiver. 
Appendix  A  to  Part  543-Model  Bylaws  for 

Stock  Associations 
Authority:  12  U.S.C.  1464;  Reorg.  Plan  No.  3 
of  1947.  3  CFR.  1943-1948  Comp.,  p.  1071. 

§  543. 1    ProcMlur*  for  organization  of 
Federal  stock  aasociatlon;  initial  tale  of 
capital  stock;  organizational  meeting. 

(a)  General.  Applications  for 
permission  to  organize  a  Federal  stock 
association  shall  be  subject  to  the 
provisions  of  §§542.1  through  542.12  of 
this  Subchapter. 

(b)  Initial  sale  of  capital  stock.  No 
stock  may  be  offered  or  sold  until  the 
organizers  have  received  conditional 
approval  of  the  application  for 
permission  to  organize.  Upon  the 
conditional  approval  of  an  application 
for  permission  to  organize  a  Federal 
stock  association  and  after  the  interim 
officers,  directors,  employees  and  agents 
have  been  bonded  to  the  extent  required 
by  §563.19  of  this  chapter,  the 
association  may  proceed  to  offer  and 
sell  its  shares  of  stock  and  to  make  all 
required  related  filings  in  accordance 
with  the  following: 

(1)  No  shares  of  stock  shall  be  offered 
or  sold  except  pursuant  to  Part  563g  of 
this  Chapter,  in  such  final  form  as 
adopted  by  the  Board:  (Proposed  Part 
563g  is  set  forth  at  50  FR  38839, 
September  25, 1985.) 

(2)  Any  funds  received  in  an  offering 
of  securities  in  connection  with 
organization  and  any  interest  earned 
thereon  shall  be  held  in  an  escrow,  trust 
account,  or  similar  separate  account 
(which  includes  an  underwriter's  or 
broker-dealer's  account),  for  the 
association,  until  (a)  the  association  has 
received  the  certificate  of  authority  to 
do  business  specified  in  §542.7  and  the 
securities  are  issued  or  (b)  the  offering  is 
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terminated.  The  escrow  or  trust  account 
is  required  to  be  with  an  independent 
financial  institution  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  or  the  Federal  Deposit 
Insurance  Corporation  and  shall  not  be 
reachable.by  personal  creditors  of  an 
organizer.  The  association  shall  not 
collect  any  funds  from  the  escrow,  trust 
account  or  similar  separate  account 
until  the  offering  has  been  completed 
pursuant  to  the  terms  of  the  offering,  all 
conditions  of  the  Board's  approval  of  the 
application  for  Permission  to  Organize 
are  satisfied  and  the  Principal 
Supervisory  Agent  approves  the  release 
of  the  funds.  While  organizers  may 
make  contributions  to  a  separate 
expense  fund,  subscribers  shall  not 
make  such  contributions.  If  an  offering  is 
not  completed  within  the  term  of  the 
proposed  offering  period,  any  funds 
collected  shall  be  prompUy  refunded  in 
full  with  any  interest  earned  thereon, 
less  a  deduction  from  any  interest 
earned.  Provided,  that:  (i)  Such 
deduction  is  for  reasonable 
organizational  or  offering  expenses  and 
(ii)  the  terms  of  the  offering  provide  for 
such  a  deduction  from  interest; 

(3)  All  shares  of  stock  sold  in  the 
initial  capitalization  shall  be  offered  to 
all  purchasers  on  the  same  basis  and 
sold  at  a  uniform  price  and  on  uniform 
terms  and  conditions,  and  unless 
approved  specifically  by  the  Board; 
consideration  for  the  initial  minimum 
capitalization  shall  consist  of  cash  or 
tangible  property  to  the  extent 
investment  in  such  property  would  be 
permitted  to  the  association.  Further  all 
stock  sold  shall  be  paid  in  full  and  shall 
be  nonassessable.  Stock  options  and 
warrants  granted  at  or  before  the 
completion  of  organization  shall  be 
granted  subject  to  stockholder  approval 
and  shall  have  an  exercise  price  at  least 
equal  to  the  initial  offering  price  of  the 
stock; 

(4)  The  par  value  of  stock,  if  any,  shall 
be  as  specified  in  the  charter  and  if  no 
par  value  is  specified  then  each  share  of 
stock  shall  have  a  stated  value  equal  to 
the  purchase  price  of  each  share. 

(c)  Organizational  meeting.  Within  six 
months  of  receiving  the  certificate  of 
authority  to  commence  business,  the 
association  shall  provide  notice, 
pursuant  to  S  543.9  of  this  Part,  of  a 
meeting  of  its  stockholders  to  elect  a 
board  of  directors.  Until  such  time,  the 
interim  board  of  direcors  shall  be 
governed  by  the  Model  Bylaws. 
Immediately  following  such  election  the 
directors  shall  meet  to  adopt  permanent 
bylaws,  elect  the  ofRcers  of  the 
association  and  undertake  any  other 


action  necessary  to  complete  corporate 
organization. 

§  543.2    Powers  of  Federal  stock 
associations. 

In  addition  to  the  authority  contained 
in  this  Part  and  in  its  charter,  a  Federal 
stock  association  may  make  any  loan  or 
investment  or  engage  in  any  activity 
authorized  for  a  Federal  association  in 
Part  545,  550.  555,  or  556  of  this  Chapter 
and  in  section  5(c)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended,  or  the 
successor  provisions  of  any  of  the 
foregoing. 

§S43.3    Charter  for  Federal  stock 
associations. 

(a)  Initial  charter.  The  initial  charter 
of  a  de  novo  Federal  stock  association 
shall  be  in  the  form  specified  in 
paragraph  (d)  of  this  section  and  may 
also  include  any  preapproved  optional 
provision  contained  in  $543.4  of  this 
Part.  Initial  federal  stock  charters  of 
institutions  converting  from  the  state 
stock  form  may  also  include  additional 
charter  provisions  carried  over  from  the 
association's  former  charter,  provided 
that  such  provisions  must  be  approved 
by  the  Board  in  accordance  with  §543.5 
and  be  separately  submitted  to  the 
association's  stockholders  for  approval. 

(b)  Converted  associations.  An 
association  that  has  converted  from  the 
mutual  form  pursuant  to  Part  563b  of 
this  Chapter  shall  include  in  its  charter 
(1)  a  section  establishing  a  liquidation 
account  as  required  by  5  563b.3(c)(13)  of 
this  Chapter  and  (2)  the  bracketed 
clause  in  the  third  paragraph  of  section 
6. 

(c)  Federal  savings  bank  charter.  A 
charter  for  a  Federal  stock  savings  bank 
shall  substitute  the  term  "savings  bank" 
for  "association"  and,  for  savings  banks 
converting  pursuant  to  §546.10  of  this 
Subchapter  shall  include  the  following 
sentence  at  the  end  of  section  4  of  the 
Charter  set  forth  at  paragraph  (d)  of  this 
section:  "In  addition,  the  savings  bank 
may  make  any  investment  and  engage  in 
any  activity  as  may  be  specifically 
authorized  by  action  of  the  Board, 
including  authorization  by  delegated 
authority,  in  connection  with  action 
approving  the  issuance  of  the  charter." 

(d)  Federal  stock  charter.  The 
following  is  the  standard  form  of 
Federal  stock  charter.  Associations  may 
vary  the  wording  of  charters  only  in 
accordance  with  bracketed  instructions. 

Federal  Stock  Charter 

Section  1.  Corporate  title.  The  full 
corporate  title  of  the  association  is  ■ 


Section  4.  Purpose  and  powers.  TTie 
purpose  of  the  association  is  to  pursue  any  or 
all  of  the  lawful  objectives  of  a  Federal 
association  chartered  under  section  5  of  the 
Home  Owners'  Loan  Act  and  to  exercise  all 
of  the  express,  implied,  and  incidental 
powers  conferred  thereby  and  by  all  acts 
amendatory  thereof  and  supplemental  therto. 
subject  to  the  Constitution  and  laws  of  the 
United  States  as  they  are  now  in  effect  or  as 
they  may  hereafter  he  amended,  and  subject 
to  all  lawful  and  applicable  rules,  regulations, 
and  orders  of  the  Federal  Home  Loan  Bank 
Board  ("Board"). 

Section  5.  Capita!  stock.  The  total  number 
of  shares  of  all  classes  of  the  capital  stock 
which  the  association  has  the  authority  to 

issue  is ,  all  of  which  shall  be  common 

stock  of  par  [or  if  no  par  is  speciHed  then 
shares  shall  have  a  stated]  value  of - 


Section  2.  Office.  The  home  office  shall  be 
located  at . 

Section  3.  Duration.  The  duration  of  the 
association  is  perpetual. 


per  share.  The  shares  may  l>e  issued  from 
time  to  time  as  authorized  by  the  board  of 
directors  without  the  approval  of  its 
stockholders,  except  as  otherwise  provided  in 
this  Section  5  or  to  the  extent  that  such 
approval  is  required  by  governing  law,  rule, 
or  regulation.  The  consideration  for  the 
issuance  of  the  stock  shall  be  paid  in  full 
before  its  issuance  and  shall  not  l>e  less  than 
the  par  (or  stated]  value.  Neither  promissur>' 
notes  nor  future  services  shall  constitute 
payment  or  part  payment  for  the  issuance  of 
stock  of  the  association.  The  consideration 
for  the  stock  shall  be  cash,  tangible  property 
(to  the  extent  direct  investment  in  such 
property  would  be  permitted  to  the 
association),  labor,  or  services  actually 
performed  for  the  association,  or  any 
combination  of  the  foregoing.  In  the  absence 
of  fraud,  the  value  of  such  property,  labor,  or 
services,  as  determined  in  good  faith  by  the 
board  of  directors  of  the  association,  shall  be 
conclusive.  Upon  payment  of  such 
consideration,  such  stock  shall  be  deemed  to 
be  fully  paid  and  nonassessable.  In  the  case 
of  a  stock  dividend,  that  part  of  the  retained 
earnings  of  the  association  which  is 
transferred  to  common  stock  or  paid-in 
capital  accounts  upon  the  issuance  of  stock 
as  a  stock  dividend  shall  be  deemed  to  be  the 
consideration  for  their  issuance. 

Except  for  stock  issued  in  the  initial 
organization  of  the  association  or  in  the 
conversion  of  the  association  from  the  mutual 
to  stock  form,  no  shares  of  capital  stock 
(including  shares  issuable  upon  conversion, 
exchange,  or  exercise  of  other  securities) 
shall  be  issued,  directly  or  indirectly,  to 
officers,  directors,  or  l>eneficial  owners  of  ten 
percent  or  more  of  any  class  of  capital  stock 
of  the  association  o^er  than  as  part  of  a 
general  public  offering  or  as  qualifying  stock 
to  a  director,  unless  the  issuance  or  the  plan 
under  which  they  would  be  issued  has  been 
approved  by  a  majority  of  the  total  votes 
eligible  to  be  cast  at  legal  meeting. 

The  holders  of  the  common  stock  shall 
exclusively  possess  all  voting  power.  Each 
holder  of  shares  of  common  stock  shall  be 
entitled  to  one  vote  for  each  share  held  by 
such  holder,  except  as  to  the  cumulation  of 
votes  for  the  election  of  directors,  unless  the 
charter  otherwise  provides  that  there  shall  l>e 
no  such  cumulative  voting.  In  the  event  of 
any  liquidation,  dissolutioa  or  winding  up  of 
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the  association  |and  subject  to  any  provision 
for  a  liquidation  account|.  the  holders  of  the 
common  slock  shall  be  entitled,  after 
payment  or  provision  for  payment  of  all  debts 
and  liabilities  of  the  association,  to  receive 
the  remaining  assets  of  the  association 
available  for  distribution,  in  cash  or  in  kind. 
Each  share  of  cominon  stock  shall  have  the 
same  relative  rights  as  and  be  identical  in  all 
respect  with  all  the  other  shares  of  common 
stock. 

Section  6.  Preemptive  rights.  Holders  of  the 
capital  stock  of  the  association  shall  not  be 
entitled  to  preemptive  rights  with  respect  to 
any  slock  of  the  association  which  may  be 
issued. 

Section  7.  Directors.  The  association  shall 
be  under  the  direction  of  a  board  of  directors. 
The  authorized  number  of  directors,  as  stated 
in  the  association's  bylaws,  shall  not  be 
fewer  than  five  nor  more  than  fifteen  except 
when  a  greater  number  is  approved  by  the 
Board  or  its  delegate. 

Section  8.  Amendment  of  charter.  Except  as 
prtnided  in  Section  5,  no  amendment, 
addition,  alteratioa  change,  deletion  to  or 
repeal  of  this  charter  shall  be  made,  unless 
such  is  first  proposed  by  the  board  of 
directors  of  the  association,  then 
preliminarily  approved  by  the  Board,  which 
preliminary  approval  may  be  granted  by  the 
Board  pursuant  to  regulations  specifying 
preapproved  charter  amendments,  and 
thereafter  approved  by  the  stockholders  by  a 
majority  of  the  total  votes  eligible  to  be  cast 
at  a  legal  meeting,  unless  a  higher  vote  is 
otherwise  re<juired.  Any  amendment, 
addition,  alteration,  change,  deletion  to  or 
repeal  so  acted  upon  shall  be  effective  upon 
filing  with  the  Board  in  accordance  with 
regulatory  procedures  or  on  such  other  date 
as  the  Board  may  specify  in  its  preliminary 
approval. 

Allest: . 

Secretary  of  the  Association. 
By: . 

President  or  Chief  Executive  Officer  of  the 
Association. 

Attest: .. , 

Secretary  to  the  Board. 

By:  Federal  Home  Loan  Bank  Board. 


Effective  date: 


§  543.4    Prsapprovcd  charter  amendments. 

This  section  constitutes  preliminary 
approval  by  the  Board  of  proposals  to 
stockholders  by  the  board  of  directors  of 
any  Federal  stock  assdRation.  for  the 
adoption  or  deletion  of  any  of  the 
following  amendments  to  such 
association's  charter,  including  the 
adoption  of  the  Federal  stock  charter  as 
set  forth  in  §  543.3(d)  of  this  Part: 
Provided,  that  the  association  follows 
the  requirements  of  its  charter  in 
adopting  the  amendments,  and  Provided 
further,  that  where  a  paragraph  speciHes 
wording  for  an  amendment,  such 
amendment  uses  the  exact  wording  as 
specifled  in  that  paragraph.  Citations  to 


charter  sections  refer  to  the  charter  set 
forth  at  §  543.3(dj  of  this  Part. 

(a)  Title  change.  A  Federal  stock 
association  may  amend  its  charter  by 
substituting  a  new  corporate  title  upon 
satisfaction  of  the  requirements  of  this 
paragraph.  Prior  to  submitting  the 
proposed  amendment  to  its 
stockholders,  the  association  must  file 
with  the  Supervisory  Agent  a  written 
notice  setting  forth  the  proposed  title. 
"ITie  Supervisory  Agent  shall  provide  to 
the  association  a  timely  written 
acknowledgement  of  receipt.  If.  within 
30  days  of  receipt  of  notice,  the 
Supervisory  Agent  does  not  notify  the 
association  of  his  objection  on  the 
grounds  set  forth  in  §  542.2  of  this 
Subchapter,  the  association  may  change 
its  title  by  amending  its  charter  in 
accordance  with  5  543.5(b)  of  this  Part 
and  the  amendment  provisions  of  its 
charter,  except  that  an  association  may 
change  its  title  to  iadicate  that  it  is  a 
Federal  savings  bank,  and  an 
association  chartered  as  a  Federal 
savings  bank  may  change  its  title  to 
indicate,  that  it  is  a  Federal  savings  and 
loan  association,  only  pursuant  to 
paragraph  (c)  of  this  section. 

(b)  Change  of  location.  A  Federal 
stock  association  that  has  complied  with 
§  545.95  of  this  Subchapter  may  amend 
its  charter  by  substituting  a  new  home 
office  in  section  2. 

(c)  Savings  bank  charter.  A  Federal 
stock  savings  and  loan  association  may 
amend  its  charter  to  read  in  the  form  of 
a  Federal  stock  savings  bank  charter  as 
specified  in  §  543.3(c)  of  this  Part  and  a 
Federal  stock  saving  bank  may  amend 
its  charter  to  read  in  the  form  of  a 
Federal  stock  savings  and  loan 
association  charter  Provided,  that  such 
association  complies  with  the 
requirements  of  §  546.10  of  this 
Subchapter. 

(d)  Number  of  shares  of  stock  and  par 
value.  A  Federal  associatfbn  may  amend 
section  5  of^its  charter  to  change  the 
number  of  anthorized  shares  of  stock, 
the  number  of  shares  within  each  class 
of  stock,  and  the  par  or  stated  value  of 
such  stock. 

(e)  Preferred  siock.  A  Federal  stock 
association  may  amend  its  charter  by 
revising  Section  5  to  read  as  follows: 

Section  5.  Caplial  stock.  The  total  numlrer 
of  shares  of  stock  of  all  classes  of  the  capital 
stock  which  the  association  has  the  authority 

to  issue  is ,  of  which shall  be 

common  stock  of  par  (or  if  no  par  value  is 

specified,  the  stated]  value  of per 

share  and  of  which  [list  the  number  of  each 
class  of  preferred  and  the  par  or  stated  value 
perstockof  each  such  class).  The  stock  may     . 
be  issued  from  time  to  time  as  authorized  by 
the  board  of  directors  without  further 
approval  of  stockholders,  except  as  otherwise 


provided  in  this  Section  5  or  to  the  extent  that 
such  approval  is  required  by  governing  law. 
rule,  or  regulation.  The  consideration  for  the 
issuance  of  the  stock  shall  be  paid  in  full 
before  its  issuance  and  shall  not  be  less  than 
the  par  (or  stated)  value.  Neither  promissory 
notes  nor  future  services  shall  constitute 
payment  or  part  payment  for  the  issuance  of 
stock  of  the  association.  The  consideration 
for  the  stock  shall  be  cash,  tangible  property 
(to  the  extent  direct  investment  in  such 
property  wooldbe  permitted  to  the 
association),  labor,  or  services  actually 
performed  for  the  association,  or  any 
combination  of  the  foregoing.  In  the  absence 
of  fraud,  the  value  of  such  property,  labor,  or 
services,  as  determined  in  good  faith  by  the 
board  of  directOK  of  the  association,  shall  be 
deemed  to  be  fully  paid  and  non-assessable. 
In  the  case  of  stock  a  dividend,  that  part  of 
the  retained  earnings  of  the  association 
which  is  transferred  to  paid-in  capital  upon 
the  issuance  of  stock  as  a  stock  dividend 
shall  be  deemed  to  be  the  consideration  for 
its  issuance. 

Except  for  stock  issued  in  the  initial 
organization  of  the  association  or  in  the 
conversion  of  the  association  ht>m  the  mutual 
to  the  stock  form,  no  shares  of  capital 
(including  stock  issuable  upon  conversion, 
exchange,  or  exercise,  or  other  securities) 
shall  be  issued,  directly  or  indirectly,  to 
officers,  directors,  or  beneficial  owners  of  ten 
percent  or  more  of  any  class  of  capital  stock 
of  the  association  other  than  as  part  of  a 
general  public  offering  or  as  qualifying  stock 
to  a  director,  unless  the  issuance  of  such 
stock  or  the  plan  under  which  it  would  be 
issued  has  been  approved  by  a  majority  of 
the  total  votes  eligible  to  be  cast  at  a  legal 
meeting. 

Nothing  contained  in  this  Section  5  (or  in 
any  supplementary  section  hereto)  shall 
entitle- the  holders  of  any  class  of  or  series  of 
capital  stock  to  vote  as  a  separate  class  or 
series  or  to  more  than  one  vote  per  share, 
except  as  to  the  ctimulation  of  votes  for  the 
election  of  directors,  unless  the  charter 
otherwise  provides  that  there  shall  be  no 
such  cumulative  voting:  Provided,  that  this 
restriction  on  voting  separately  by  class  or 
series  shall  not  apply: 

(i)  To  any  provison  which  would  authorize 
the  holders  of  preferred  stock,  voting  as  a 
class  or  series,  to  elect  members  of  the  board 
of  directors  constituting  fewer  than  a 
majority  thereof,  in  the  event  of  default  in  the 
payment  of  dividends  on  any  class  or  series 
of  preferred  stock: 

(ii)  To  any  provision  which  would  require 
the'liolders  of  preferred  stock,  voting  as  a 
class  or  series,  to  approve  the  merger  or 
consolidation  of  the  association  with  another 
corporation  or  the  sale,  lease,  or  conveyance 
(other  than  by  mortgage  or  pledge)  of 
properties  or  business  exchange  for  securities 
of  a  corporation  other  than  the  association  if 
the  preferred  stock  is  exchanged  or  securities 
of  such  other  corpca-ation:  Provided,  that  no 
provision  may  require  such  approval  for 
transactions  undertaken  with  the  assistance 
or  pursuant  to  the  direction  of  the  Federal 
Savings  and  Loan  Insurance  (Corporation: 

(iii)  To  any  amendment  which  would 
adversely  change  the  specific  tenns  of  any 
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class  or  series  of  capital  stock  as  set  forth  in 
this  section  5  (or  in  any  supplementary 
sections  thereto),  including  any  amendments 
which  would  create  or  enlarge  any  class  or 
series  ranking  prior  thereto  in  rights  and 
preferences.  An  amendment  which  increases 
the  number  of  authorized  shares  of  any  class 
or  series  of  capital  stock,  or  substitutes  the 
surviving  association  in  a  merger  or 
consolidation  for  the  association,  shall  not  be 
considered  to  be  such  an  adverse  change. 

A  description  of  the  different  classes  and 
series  (if  any)  of  the  associaiton's  capital 
stock  and  a  statement  of  the  designation,  and 
the  relative  rights,  preferences  and 
limitations  of  the  shares  of  each  class  of  and 
series  (if  any)  of  capital  stock  are  as  follows: 

A.  Common  stock.  Except  as  provided  in 
this  Section  5  (or  in  any  supplmentary 
sections  thereto),  the  holders  of  the  common 
stock  shall  exclusively  possess  all  voting 
power.  Each  holder  of  shares  of  common 
stock  shall  be  entitled  to  one  vote  for  each 
share  held  by  such  holder,  except  as  to  the 
cumulation  of  votes  for  the  election  df 
directors;  unless  the  charter  otherwise 
provides  that  there  shall  be  no  such 
cumulative  voting. 

Whenever  there  shall  have  been  paid,  or 
declared  and  set  aside  for  payment,  to  the 
holders  of  the  outstanding  shares  of  any  class 
of  stock  having  preference  over  the  common 
stock  as  to  the  payment  of  dividends,  the  full 
amount  of  dividends  and  of  sinking  fund, 
retirement  fund,  or  the  retirement  payments, 
if  any,  to  which  such  holders  are  respectively 
entitled  in  preference  to  the  common  stock, 
then  dividends  may  be  paid  on  the  common 
stock  and  on  any  class  or  series  of  stock 
entitled  to  participate  therewith  and  to 
dividends  out  of  any  assets  legally  available 
for  the  payment  of  dividends. 

In  the  event  of  any  liquidation,  dissolution, 
or  winding  up  of  the  association,  the  holders 
of  the  common  stock  (and  the  holders  of  any 
class  or  series  of  stock  entitled  to  participate 
with  the  common  stock  in  the  distribution  of 
assets)  shall  be  entitled  to  receive,  in  cash  or 
in  kind,  the  assets  of  the  association 
available  for  distribution  remaining  after  (i) 
Payment  or  provision  for  payment  of  the 
association's  debts  and  liabilities;  (ii) 
distributions  or  provision  for  distributions  to 
holders  of  any  class  or  series  of  stock  having 
preference  over  the  common  stock  in  the 
liquidation,  dissolution,  or  winding  up  of  the 
association.  Each  share  of  common  stock 
shall  have  the  same  relative  rights  as  and  be 
identical  in  all  respects  with  all  the  other 
shares  of  common  stock. 

B.  Preferred  Stock.  The  association  may 
provide  in  supplementary  sections  to  its 
charter  for  one  or  more  classes  of  preferred 
stock,  which  shall  be  separately  designated 
so  as  to  distinguish  the  stock  thereof  from  the 
stock  of  all  other  series  and  classes.  The 
terms  of  each  series  shall  be  set  forth  in  a 
supplementary  section  to  the  charter.  All 
shares  of  stock  of  the  same  class  shall  be 
identical  except  as  to  the  fbllowing  relative 
rights  and  preferences,  as  to  which  there  may 
be  variations  between  different  series: 

(a)  The  distinctive  serial  designation  and 
the  number  of  shares  of  stock  constituting 
such  series; 

(b)  The  dividend  rate  or  the  amount  of 
dividends  to  be  paid  on  the  shares  of  stock  of 


such  series,  whether  dividends  shall  be 
cumulative  and.  if  so,  from  which  date(8].  the 
payment  date(s)  for  dividends,  and  the 
participating  or  other  special  rights,  if  any. 
with  respect  to  dividends; 

(c)  The  voting  powers,  full  or  limited,  tf 
any,  of  shares  of  stock  of  such  series: 

(d)  Whether  the  shares  of  stock  of  such 
series  shall  be  redeemable  and,  if  so,  the 
price(s]  at  which,  and  the  terms  and 
conditions  on  which,  such  stock  may  be 
redeemed; 

(e)  The  amount(s)  payable  upon  the  shares 
of  stock  of  such  series  in  the  event  of 
voluntary  or  involuntary  llqaMetion. 
dissolution,  or  winding  up  of  the  association; 

(f)  Whether  the  shares  of  stock  of  such 
series  shall  be  entitled  to  the  benefit  of  a 
sinking  or  retirement  fund  to  be  applied  to  the 
purchase  or  redemption  of  such  stock,  and  if 
so  entitled,  the  amount  of  such  fund  and  the 
manner  of  its  application,  including  the 
price(s)  at  which  such  stock  may  be 
redeemed  or  purchased  through  the 
application  of  such  fund; 

(g)  Whether  the  shares  of  stock  of  such 
series  shall  be  convertible  into,  or 
exchangeable  for,  shares  of  stock  of  any 
other  class  or  classes  of  stock  of  the 
association  and,  if  so,  the  conversion  price(s) 
or  the  rate(s]  of  exchange,  and  the 
adjustments  thereof,  if  any,  at  which  such 
conversion  or  exchange  may  be  made,  and 
any  other  terms  and  conditions  of  such 
conversion  or  exchange; 

(h)  The  price  or  other  consideration  for 
which  the  shares  of  stock  of  such  series  shall 
be  issued;  and 

(i)  Whether  the  shares  of  stock  of  such 
series  which  are  redeemed  or  converted  shall 
have  the  status  of  authorized  but  unissued 
shares  of  serial  preferred  stock  and  whether 
such  shares  of  stock  may  t>e  reissued  as 
shares  of  the  same  or  any  other  series  of 
serial  preferred  stock. 

Each  share  of  stock  of  each  series  of  serial 
preferred  stock  shall  have  the  same  relative 
rights  and  be  identical  in  all  respect  with  all 
the  other  shares  of  stock  of  the  same  series. 

Except  as  otherwise  provided  in  this 
Section  5.  the  board  of  directors  shall  have 
authority  by  resolution  or  resolutions  from 
time  to  time  adopted  to  divide,  by  the 
adoption  of  supplementary  charter  sections, 
any  authorized  class  of  preferred  stock  into 
series,  and,  within  the  limitations  set  forth  in 
this  section  and  the  articles  of  incorporation, 
fix  and  determine  the  relative  rights  and 
preferences  of  the  shares  of  any  series  so 
established. 

Prior  to  the  issuance  of  any  preferred  stock 
of  a  series  established  by  a  supplementary 
charter  section  adopted  by  the  board  of 
directors,  the  association  shall  file  with  the 
Supervisory  Agent,  the  Office  of  General 
Counsel  and  with  the  Secretary  to  the  Board 
a  dated  copy  of  that  supplementary  section  of 
this  charter  establishing  and  designating  the 
series  and  flxing  and  determining  the  relative 
rights  and  preferences  thereof. 

(f)  Limitations  on  subsequent 
issuances.  A  Federal  stock  association 
may  amend  its  charter  to  require 
stockholder  approval  of  the  issuance  or 
reservation  of  common  stock  or 


securities  convertible  into  common 
stock  imder  circumstances  which  would 
require  stockholder  approval  under  the 
rules  of  the  New  York  Stock  Exchange 
or  the  American  Stock  Exchange  if  the 
stock  were  then  listed  on  the  New  York 
or  American  Stock  Exchanges,  or  to 
insert  in  the  second  paragraph  of  section 
5  before  the  word  "unless"  the 
following:  "or  shares  of  common  stock 
exceeding  fifteen  percent  of  the  total 
number  of  stock  than  outstanding,**. 

(g)  Anti-takeover  provisions  following 
conversion.  A  Federal  stock  association 
that  has  converted  to  the  stock  from 
pursuant  to  Part  563b  may  amend  its 
charter  by  renumbering  existing  sections 
as  appropriate  and  adding  a  new  section 
8  as  follows: 

Section  8.  Certain  Provision  Applicable  for 
Five  Years.  Notwithstanding  anything 
contained  in  the  association's  charter  or 
bylaws  to  the  contrary,  for  a  period  of 
(specify  period  up  to  ^ve  years  from  the  date 
of  completion  of  the  conversion  of  the 
association  from  mutual  to  stock  fonn|.  the 
following  provisions  shall  apply: 

(A)  Beneficial  Ownership  Limitation.  No 
person  shall  directly  or  indirectly  offer  to 
acquire  or  acquire  the  beneficial  ownership 
of  more  than  ten  percent  of  any  class  of  an 
equity  security  of  the  association.  This 
limitation  shall  not  apply  to  a  transaction  in 
which  the  association  forms  a  holding 
company  without  change  in  the  respective 
beneficial  ownership  interests  of  its 
stockholders  other  than  purstiant  to  the 
exercise  of  any  dissenters'  appraisal  rights,  or 
to  the  purchase  of  stock  by  underwriters  in 
connection  with  an  offering  of  the 
association's  equity  securities. 

In  the  event  stock  is  acquired  in  violation 
of  this  section  8,  all  stock  beneficially  owned 
by  any  person  in  excess  of  ten  percent  shall 
be  considered  "excess  stock"  and  shall  not 
be  counted  as  stock  entitled  to  vote  and  shall 
not  be  voted  by  any  person  or  counted  as 
voting  shares  in  connection  with  any  matters 
submitted  to  the  stockholders  for  a  vote. 

For  purposes  of  this  section  8.  the  following 
deflnitions  apply: 

(a)  The  term  "person"  includes  an 
individual,  a  group  acting  in  concert,  or  any 
"company"  as  defined  in  J  574.2(e). 

(b)  The  term  "offer"  includes  every  offer  to 
buy  or  otherwise  acquire,  solicitation  of  an 
offer  to  sell,  tender  offer  for,  or  request  for 
invitation  for  tenders  of,  a  security  or  interest 
in  a  security  for  value. 

(c)  The  term  "acquire"  includes  every  type 
of  acquisition,  whether  effected  by  purchase, 
exchange,  operation  or  law  or  otherwise. 

(d)  The  term  "acting  in  concert"  means  (a) 
knowing  participation  in  a  joint  activity  or 
conscious  interdependent  parallel  action 
towards  a  common  goal  whether  or  not 
pursuant  to  an  express  agreement,  or  (b)  a 
combination  or  pooling  of  voting  or  other 
interests  in  the  securities  of  an  issuer  for  a 
common  purpose  pursuant  to  any  contract 
understanding,  relationship,  agreement  or 
other  arrangement,  whether  written  or 
otherwise. 
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(B)  CuimiJative  Voting  Limitation. 
Stockholders  shall  not  be  ptnnitted  to 
cumulate  their  votes  for  election  of  directors. 

(C)  CaH  for  Special  Meetings.  Special 
meetings  of  stockholders  relating  to  changes 
in  control  of  the  association  or  amendments 
to  its  charter  shall  be  called  only  upon 
direction  of  the  board  of  directors. 

(h)  Cumulative  voUng.  A  Federal 
stock  association  may  amend  its  charter 
by  substituting  the  following  sentence 
for  the  second  sentence  in  the  third 
jiaragraph  of  Section  5:  "Each  holder  of 
shares  of  common  stock  shall  be  entitled 
to  one  vote  for  each  share  held  by  such 
holder  and  there  shall  be  no  right  to 
cumulate  votes  in  an  election  of 
directors." 

(i)  Preemptive  rights.  A  Federal  stock 
association  may  amend  its  charter  by 
substituting  the  following  language  as  a 
new  Section  6:  "Each  holder  of  the 
capital  stock  of  the  association  shall  be 
entitled  to  preemptive  rights  with 
respect  to  any  stock  of  the  association 
which  may  be  issued." 

§  543^1    Additional  charter  provisions. 

After  a  Federal  stock  charter  is 
issued,  the  board  of  directors  of  a 
Federal  stock  association  may  request 
perliminary  approval  of  additional 
charter  provisions  not  listed  in  §  543."?  or 
§  543.4:  Provided,  that  any  such 
provision  must  be  consistent  with 
applicable  statutes,  regulations  and 
Board  policies;  and  Provided  further 
that  any  such  provision  having  the  effect 
of  rendering  more  difHcult  a  change  in 
control  of  the  association  which  requires 
for  any  corporate  actions  (other  than  the 
election  or  removal  of  directors),  the 
affirmative  vote  of  a  larger  percentage 
of  stockholders  thanr  is  required  by  this 
Part,  including  approval  of  the 
transa«4HH  involving  certain 
stockholders,  shall  not  be  effective 
unless  adopted  by  a  percentage  of 
stockholder  vote  at  least  equal  to  the 
highest  percentage  that  would  be 
required  to  take  any  action  under  such 
provision. 

§  S43.S    Procedures  for  otitaining  Board 
approval  of  cfiarter  amendments. 

(a)  Procedure  for  obtaining 
preliminary  approval  of  charter 
amendments.  Preliminary  approval  is 
the  approval  required  before  submitting 
charter  amendments  to  a  vote  of  the 
stockholders.  Adoption  or  deletion  of 
any  of  the  provisions  set  forth  at  S  543.3 
or  §  543.4  of  this  Part  are  granted 
preliminary  approval.  The  board  of 
direcfbrs  of  a  Federal  stock  association 
may  request  preliminary  approval  of 
amendments  to  the  association's  Federal 
stock  charter  not  listed  in  §  543.3  or 
543.4  by  filing  with  the  Office  of  General 


Counsel,  with  a  copy  to  the  Supervisory 
Agent,  a  certified  resolution  of  the  board 
of  directors  of  the  association  proposing 
the  amendment  and  setting  forth  the  text 
of  the  amendment.  Any  such  provision 
must  be  consistent  with  applicable 
statutes,  regulations  and  Board  policies. 
In  addition,  if  the  effect  of  the  proposed 
amendment  would  be  to  render  more 
difficult  a  change  in  control  of  the 
institution,  the  tiling  shall  include  an 
opinion,  acce^Able  to  the  Board,  of 
counsel  indepttftnce  from  the 
association,  demonstrating  that  the 
proposed  charter  provision  is  consistent 
with  applicable  statutes,  regulations  and 
Board  policies  and  indicating  whether 
such  a  provision  would  be  permissible 
for  a  corporation  incorporated  under  the 
laws  of  Delaware.  Any  amendment  not 
consistent  with  statutes,  regulations  or 
policies  of  the  Board  need  not  be 
approved  by  the  Board  or  its  delegate, 
regardless  of  their  purported 
permissibiUty  imder  state  law.  The 
Board's  General  Counsel  or  his  designee 
has  delegated  authority  to  make 
determinations  under  this  section  and 
.grant  or  deny  the  preliminary  approval 
of  the  Board  for  amendments  to  Federal 
stock  of  the  Board  for  amendments  to 
Federal  stock  charters  or  to  Charles  S  or 
T.  Upon  making  any  such  determination, 
the  General  Counsel  shall  notify  the 
Supervisory  Agent  who  shall  forward  a 
copy  of  that  determination  to  the 
association. 

(b)  Procedures  for  obtaining  final 
approval  of  amendments.  Whenever  a 
Federal  stock  association  whose  charter 
specifies  thal'amendments  shall  be 
effective  upon  filing  completes  the 
procedures  necessary  to  amend  its 
charter,  or  adds  supplementary  sections 
thereto,  the  association  shall  submit 
three  signed  copies  of  such  amendment, 
along  with  a  certification  by  the 
secretary  of  the  association  that  the 
amendment  has  been  validly  authorized 
and  approved,  to  the  Supervisory  Agent, 
who  shall  return  to  the  association  a 
signed  copy  of  the  charter  amendment 
stamped  to  demonstrate  its  filing  and 
forward  one  copy  to  the  Board's  Office 
of  District  Banks.  Such  filing  shall 
constitute  filing  with  the  Board  for 
purposes  of  determining  the 
effectiveness  of  the  amendment.  A 
Federal  stock  association  whose  charter 
provides  that  any  amendment  shall  be 
effective  on  the  date  it  receives  final 
approval  of  the  Board  shall  be  deemed 
to  have  obtained  such  final  approval  on 
the  date  it  files  a  copy  of  the  properly 
adopted  amendment  with  the 
Supervisory  Agent  in  the  manner 
specified  in  the  first  sentence  of  this 
paragraph  (b). 


§  543.6    Reissuance  of  cttarter. 

A  Federal  stock  association  that  has 
amended  its  charter  may  apply  to  have 
its  charter,  including  any  amendments 
thereto,  reissued  by  the  Board  by  filing 
three  executed  copies,  with  the 
signatures  required  under  S  543.3  of  this 
Part,  with  the  Board's  Office  of  District 
Banks,  with  such  supporting  documents 
as  are  needed  to  demonstrate  that  the 
amendments  were  properly  adopted. 
Supporting  documents  shall  include 
copies  of  the  letters  granting  preliminary 
approval  of  the  amendments  and 
certifications  regarding  the  vote  of 
stockholders.  The  Board  delegates  to  the 
General  Counsel  or  his  designee 
authority  to  sign  on  its  behalf  charters 
submitted  for  reissuance  pursuant  to 
this  paragraph.  Following  attestation  by 
the  Secretary  to  the  Board  or  his 
designee,  a  copy  shall  be  returned  to  the 
association  with  copies  forwarded  to  the 
Supervisory  Agent  and  Office  of  District 
Banks. 

§543.7    Byla««m.    : 

(a)  General.  At  its  first  meeting 
following  election  by  the  stockholders, 
the  board  of  directors  of  a  Federal  stock 
association  shall  adopt  a  set  of  bylaws 
for  the  administration  and  regulation  of 
its  affairs.  Except  as  otherwise  provided 
in  this  section  or  in  the  charter,  bylaws 
may  be  adopted,  amended,  or  repealed 
by  either  a  majority  of  the  votes  cast  by 
the  stockholders  at  a  legal  meeting  or  a 
majority  of  the  board  of  directors.  The 
bylaws  shall  contain  sufficient 
provisions  to  govern  the  association  in 
accordance  with  the  requirements  of 
S  §  543.8  through  543.13  of  this  Part. 

[h).Permissible  bylaws.  The  bylaws 
and  all  amendments  thereto  shall  not 
contain  any  provision  that  is 
inconsistent  with  S  9  543.8  through  543.14 
of  this  Part  or  with  other  applicable 
laws,  rules,  regulations,  or  the  policies 
underlying  such  rules,  or  with  the 
charter  of  the  association.  Bylaw 
provisions  that  adopt  the  language  of 
the  Model  Bylaws  set  out  in  die 
Appendix  to  this  Part  shall  be  deemed  to 
comply  with  the  requirements  of  this 
section. 

(c)  Effectiveness.  Bylaws  and 
amendments  thereto  that  adopt  the 
wording  of  the  Model  Bylaws  in  the 
Appendix  shall  be  effective  upon  filing 
with  the  Supervisory  Agent  along  with  a 
statement  that  such  provisions  conform 
to  the  Model  Bylaws.  Bylaws  and 
amendments  that  do  not  adopt  the 
wording  of  the  Model  Bylaws  shall  not 
be  effective  unless  approved  by  the 
Supervisory  Agent.  Approval  by  the 
Supervisory  Agent  shall  constitute  the 
approval  of  the  Board  for  associations 
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whose  bylaws  require  such  approval  {or 
aaiendmient  The  Supervisory  Agent 
shaQ  not  accept  any  bylaws  or 
amendments  thereto  for  Hling  not 
conforming  to  the  Model  Bylaws  unless 
accompanied  by  an  opini($B  of  counsel 
independent  from  the  association  that 
such  bylaws  or  anundments  conform  to 
the  requirements  of  para^aph  (b]  of  this 
section.  Notwithstaziding  anything  in 
this  section,  however,  no  bylaw 
provision  whose  effect  would  be  to 
render  more  difRcult  a  change  in  control 
of  the  institution  or  which  adversely 
affects  the  ability  of  stockholders  to 
participate  in  the  governance  of  the 
institution  shall  be  effective  unless  such 
bylaw  or  amendment  has  been  approved 
by  the  General  CoiBisel  or  his  designee. 
Any  such  provision  muat  be  filed  with 
the  Office  of  General  Counsel  together 
with  an  opinion,  acceptable  to  the 
Board,  of  counsel  independent  from  the 
association,  demonstrating  that  the 
proposed  provision  is  consistent  with 
applicable  statutes,  regulations  and 
Board  policies  and  indicating  whether 
sudi  provision  would  be  permissible  for 
a  corporation  incorporated  under  the 
l«ws  off  Delaware.  The  General  Counsel 
may  condition  approval  on  the  favorable 
vote  of  the  stockhoJders  or  such  other 
conditions  as  be  may  deem  appropriate. 

(d)  Procedure,  Three  copies  of  all 
bylaws  and  amendments  thereto  shall 
be  filed  with  the  Supervisory  Agent  with 
a  copy  of  any  required  legal  opinion  and 
a  certification  from  the  secretary  of  the 
association  stating  such  bylaws  or 
amendments  thereto  were  adopted  by 
resoliition  of  the  board  of  directors  or 
stockholders  by  the  requisite  vote.  Upon 
approval  the  Supervisory  Agent  shall 
return  one  copy  to  the  association,  and 
forward  one  copy  to  the  Board's  Office 
of  District  Banks,  except  that  with 
respect  to  bylaws  requiring  the  ajjproval 
of  the  General  Counsel,  the  association 
shall  file  two  copies  with  the  General 
Counsel  and  one  copy  with  the 
Supervisory  Agent  and  upon  approval 
the  General  Counsel  shall  return  one 
copy  to  the  Supervisory  Agent  who  shall 
notify  the  association. 

§  543  J    Effect  of  suttsequcnt  chartar  or 
liylaw  change  amendment. 

Notwithstanding  any  subsequent 
change  to  its  charter  or  bylaws,  the 
authority  of  a  Federal  stock  association 
to  engage  in  any  transaction  shall  be 
determined  only  by  the  association's 
charter  or  bylaws  then  in  effect,  unless 
otherwise  provided  by  federal  law  or 
regulation. 

$S43j»    SteckhoWef  meetinge. 

(a)  Stockholder  meetings.  An  annual 
meeting  of  tbe  stockholders  of  the 
association  for  die  election  of  dh'ectors 
and  for  the  transaction  of  any  other 


business  of  tlie  asaaoation  ebail  be  fadd 
aoiwaily  witiua  150  days  after  the  end 
of  the  associAtion's  Hscal  year.  Special 
meetings  of  the  stockiMiders  may  be 
called  by  the  board  of  directors  or  as  set 
forth  in  the  charter  or  in  the  bylaws,  on 
the  request  of  the  holders  off  a 
percentage  (A  the  total  shares  of  stock 
entitled  to  vote  at  the  meeting,  provided 
that  such  percentage  shall  not  exceed  25 
perceat  or  by  such  other  paeons  as 
may  be  tpecified  in  the  bylaws  of  the 
association  as  entided  to  call  special 
jneetings.  All  annoal  and  speciai 
meeting  of  stockholders  shall  be  held  at 
such  places  as  the  board  of  directors 
may  determine  in  the  state  in  which  the 
association  has  its  principal  place  of 
business  or  in  whidi  the  association 
maintains  branches. 

(b)  Notice  of  stockholder  meetings.  A 
Federal  asmxnation  shall  provide 
written  notice  of  each  stockholders* 
oteeting  setting  forth  the  place,  day,  and 
hour  of  the  meeting  and  the  purpose  or 
purposes  for  which  the  meeting  is  called. 
Such  notice  shall  be  delivered  not  fewer 
than  20  nor  more  than  90  days  before  the 
date  of  the  meeting,  either  personally  or 
by  mail,  by  or  at  the  direction  of  the 
chairman  of  the  board,  president 
secretary,  or  directors,  or  other  persons 
calling  the  meeting,  to  each  stockholder 
of  record  entitled  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deemed  to  be  delivered  when  deposited 
in  the  United  States  mail  proper  postage 
prepaid,  and  addressed  to  the 
stockholder  at  the  address  appearing  on 
the  stock  transfer  books  or  records  of 
the  association  as  of  the  record  date 
prescribed  in  paragraph  (c)  of  this 
section.  Provided,  that  such  mailing  is 
conducted  in  a  manner  designed  to 
ensure  delivery  within  a  resonable  time. 
When  any  stockholders'  meeting,  either 
annual  or  special,  is  adjourned  for  30 
days  or  more,  notice  of  the  adioumed 
meeting  shall  be  given  as  in  the  case  of 
an  original  meeting.  Notwithstanding 
anyting  in  this  section,  however,  a 
Federal  stock  association  wholly  owned 
by  a  holding  company,  (disregarding  aay 
required  qualifying  shares  of  directors), 
shall  not  be  subject  to  the  stockholder 
notice  requirement 

^c)  Fixing  of  record  dates.  For  the 
purpose  of  determining  stockholders 
entitled  to  notice  of  or  to  vote  at  any 
meeting  of  stockholders  or  any 
adjouminent  thereof,  or  stockholders 
entitled  to  receive  payment  of  any 
dividend,  orin  order  to  make  a 
determination  of  stockholders  for  any 
other  proper  purpose,  the  board  of 
directors  shall  fix  in  advance  a  date  as 
the  record  date  for  any  such 
determination  of  stodcholders.  Such 
date  in  any  case  shall  not  be  more  than 


50  days  and,  in  case  off  a  meetiagof 
stockholders,  no  fewer  than  20  days 
prior  to  the  date  on  which  the  particolar 
action,  regoiring  such  determiiiation  of 
stockholders,  is  to  be  taken.  When  a 
detenmination  of  stockholders  entitled  to 
vote  at  any  meeting  or  stockholders  has 
been  made  as  provkled  in  dus  sectiaa, 
such  determination  shall  apply  to  any 
adjournment  thereol 

(d)  VoUag  lists.  (1|  A  Fecteral  stock 
association,  at  least  20  days  beftxe  each 
meeting  of  the  stork  holders.  abaU  direct 
the  ofHcer  or  agent  having  charge  of  the 
stock  transfer  books  for  stock  of  the 
association  to  make  availaUe  a 
complete  list  of  the  record  stockholders 
entitled  to  vote  at  such  meetiqg  or  any 
adjournment  thereof,  and  including  the 
names  of  any  beneficial  owners 
furnished  to  the  association  pursuant  to 
rules  of  the  Securities  and  FvrhaT^ 
Commission,  arranged  in  alphabetical 
order,  with  the  address  and  the  number 
of  shares  of  stock  held  by  each.  This  list 
of  stockholders  shall  be  kept  on  file  at 
the  home  office  of  the  association  and 
shall  be  subject  to  inspection,  for  any 
purpose  germane  to  the  meeting,  by  aay 
stockholder  of  record  or  such 
stockholder's  agent  at  any  time  during 
usual  business  hours,  for  a  period  of  20 
days  prior  to  such  meeting.  Such  list 
shall  also  be  produced  and  kept  i^ien  at 
the  time  and  plaoe  of  the  mee^og  and 
shall  be  subject  to  the  inspection  of  any 
stockholder  of  record  or  the 
stockholder's  agent  during  the  entire 
time  of  the  meeting.  The  original  stock 
transfer  book  shall  constitute  prima 
facie  evidence  of  the  stockholders 
entitled  to  examine  such  list  or  transfer 
books  or  to  vote  at  any  meeting  of 
stockholders.  Notwithstanding  an}rthiQg 
in  this  section,  however,  a  Federal  stock 
association  wholly  owned  by  a  holding 
company  (disregarding  any  required 
qualifying  shares  of  directors),  shall  not 
be  subject  to  the  voting  Ust  disclosure 
requirements. 

(2)  In  lieu  of  making  the  stockholder 
list  available  for  inspection  by  any 
stockholder  as  provided  in  this  section. 
the  board  of  directors  may  perfonn  such 
acts  aa  required  by  paragraphs  (a)  and 
(b)  of  Rule  14a-7  of  the  General  Rules 
and  Regulations  under  the  Securities 
Exchapge  Act  of  1934  as  may  be  daiy 
requested  in  writing,  with  respect  to  any 
matter  which  may  be  properly 
considered  at  a  meeting  of  stockholders, 
by  any  stockholder  who  is  entitled  to 
vote  on  such  matter  and  who  shad 
defray  the  reasonable  expenses  to  be 
incurred  by  the  association  in 
performance  of  the  act  or  acts  required. 

(e)  Stockholder  quorum.  A  majority  of 
the  outstanding  stock  of  the  association 
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entitled  to  vote,  represented  in  person  or 
by  proxy,  shall  constitute  a  quorum  at  a 
meeting  of  stockhodlers.  The 
stockholders  present  at  a  legal  meeting 
may  continue  to  transact  business  until 
adjournment,  notwithstanding  the 
withdrawal  of  enough  stockholders  to 
leave  less  than  a  quorum.  If  a  quorum  is 
present,  the  a^irmative  vote  of  the 
majority  of  the  shares  of  stock 
represented  at  the  meeting  and  entitled 
to  vote  on  the  subject  matter  shall  be  the 
act  of  the  stockholders,  unless  the  vote 
of  a  greater  number  of  stockholders 
voting  together  or  voting  by  classes  is 
required  by  law  of  the  charter. 

[t]  Nominations.  The  board  of 
directors  or  a  committee  of  directors 
appointed  by  a  majority  of  directors 
shall  act  as  a  nominating  committee  for 
selecting  the  management  nominees  for 
election  as  directors.  Except  in  the  case 
of  a  nominee  substituted  as  a  result  of 
the  death  or  other  incapacity  of  a 
management  nominee,  the  nominating 
committee  shall  deliver  written 
nominations  to  the  secretary  at  least  20 
days  prior  to  the  date  of  the  annual 
meeting.  No  nominations  for  directors 
except  those  made  by  the  nominating 
committee  shall  be  voted  upon  at  the 
annual  meeting  unless  other 
nominations  by  stockholders  of  record 
are  made  in  writing  and  delivered  to  the 
secretary  of  the  association.  Such 
nominations  by  stockholders  may  be 
submitted  until  the  later  of  (1)  10  days 
before  the  date  of  the  annual  meeting: 
(2)  10  days  after  a  notice  of  the  annual 
meeting  and  related  proxy  statement  or 
information  statement  containing  the 
names  of  management  nominees  is  sent 
to  stockholders;  or  (3)  10  days  after 
management  nominations  are  submitted 
to  the  secretary  of  the  association. 
Ballots  bearing  the  names  of  all  persons 
nominated  by  the  nominating  committee 
and  by  stockholders  shall  be  provided 
for  use  at  the  annual  meeting.  However, 
if  the  nominating  committee  shall  fail  or 
refuse  to  act  at  least  20  days  prior  to  the 
annual  meeting,  nominations  for 
directors  may  be  made  at  the  annual 
meeting  by  any  stockholder  of  record 
and  shall  be  voted  upon. 

(g)  New  business.  Any  new  business 
to  be  taken  up  at  the  annual  meeting 
must  be  stated  in  writing  by  a 
stockholder  of  record  and  filed  with  the 
secretary  of  the  association  at  least  ten 
days  before  the  date  of  the  annual 
meeting,  and  all  business  so  stated, 
proposed,  and  filed  shall  be  considered 
at  the  annual  meeting:  and  no  other 
proposal  shall  be  acted  upon  at  the 
annual  meeting.  Any  stockholder  of 
record  may  make  any  other  proposal  at 
the  annual  meeting  and  the  same  may. 


but  need  not.  be  discussed  and 
considered,  but  unless  stated  in  writing 
and  filed  with  the  secretary  at  least  ten 
days  before  the  meeting,  such  proposal 
shall  be  laid  over  for  action  at  an    - 
adjourned,  special,  or  next  annual 
meeting  of  the  stockholders  taking  place 
30  days  or  more  thereafter.  This 
provision  shall  not  prevent  the 
consideration  and  approval  or 
disapproval  at  the  annual  meeting  of 
reports  of  officers,  directors,  and 
conunittees;  but  in  connection  with  such 
reports,  no  new  business  shall  be  acted 
upon  at  such  annual  meeting  unless 
stated  and  filed  as  provided  in  this 
section. 

(h)  Informal  action  by  stockholders.  If 
the  bylaws  of  the  association  so 
provide,  any  action  required  to  be  taken 
at  a  meeting  of  the  stockholders,  or  any 
other  action  which  may  be  taken  at  a 
meeting  of  stockholders,  may  be  taken 
without  a  meeting  if  consent  in  writing, 
setting  forth  the  action  so  taken,  shall  be 
given  by  all  of  the  stockholders  entitled 
to  vote  with  respect  to  the  subject 
matter.  The  record  date  for  determining 
stockholders  entitled  to  consent  to  such 
action  without  a  meeting  shall  be  the 
date  on  which  the  first  written  consent 
is  given. 

§  543.9-1    Stockholder  voting. 

(a)  Proxies.  At  all  meetings  of 
stockholders,  a  stockholder  may  vote  in 
person  or  by  a  duly  authorized  attorney 
in  fact.  Proxies  may  be  given 
telephonically  or  electronically  as  long 
as  the  holder  uses  a  reasonable 
procedures,  determined  to  be  acceptable 
by  the  General  Counsel  or  his  designee, 
for  identifying  the  stockholder. 
Notwithstanding  §  569.3(b)  of  this 
Subchapter,  a  proxy  may  designate  as 
holder  a  corporation,  partnership, 
company  as  defined  in  Part  574  or  other 
person.  Proxies  solicited  on  behalf  of  the 
management  shall  be  voted  as  directed 
by  the  stockholder  or,  in  the  absence  of 
such  direction,  as  determined  by  a 
majority  of  the  board  of  directors.  No 
p/oxy  shall  be  valid  more  than  eleven 
months  from  the  date  of  its  execution 
except  for  a  proxy  coupled  with  an 
interest. 

(b)  Stock  controlled  by  association 
and  others.  (1)  Neither  treasury  shares 
of  its  own  stock  held  by  the  association 
nor  stock  held  by  another  company,  if 
such  other  company  is  controlled  by  the 
association  as  defined  in  Part  574  of  this 
Chapter,  shall  be  voted  at  any  meeting 
or  counted  in  determining  the  total 
number  of  outstanding  shares  at  any 
given  time  for  purposes  of  any  meeting. 

(2)  Stock  standing  in  the  name  of 
another  corporation,  domestic  or 
foreign,  may  be  voted  by  such  officer. 


agent  or  proxy  as  the  bylaws  of  such 
other  corporation  may  prescribe,  or,  in 
the  absence  of  such  provision,  as  the 
board  of  directors  of  such  other 
corporation  may  determine. 

(3)  Stock  held  by  an  administrator, 
executor,  guardian  or  conservator  may 
be  voted  by  him,  either  in  person  or  by 
proxy,  without  a  transfer  of  such  stock 
into  his  name.  Stock  standing  in  the 
name  of  a  trustee  may  be  voted  by  him, 
either  in  person  or  by  proxy,  in 
accordance  with  the  terms  of  the  trust 
agreement,  but  no  trustee  shall  be 
entitled  to  vote  stock  held  by  him 
without  a  transfer  of  such  stock  into  his 
name. 

(4]  Stock  standing  in  the  name  of  a 
receiver  may  be  voted  by  such  receiver, 
and  shares  held  by  or  under  the  control 
of  a  receiver  may  be  voted  by  such 
receiver  without  the  transfer  thereof  into 
the  receiver's  name  if  authority  to  do  so 
is  contained  in  an  appropriate  order  by 
which  receiver  was  appointed. 

(5)  A  stockholder  whose  stock  is 
pledged  shall  be  entitled  to  vote  such 
stock  until  the  stock  has  been 
transferred  into  the  name  of  the  pledgee, 
and  thereafter  the  pledgee  shall  be 
entitled  to  vote  the  stock  go  transferred. 

(c)  Cumulative  voting.  Unless 
otherwise  provided  in  the  association's 
charter,  every  stockholder  entitled  to 
vote  at  an  election  for  directors  shall 
have  the  right  to  vote,  in  person  by 
proxy,  the  number  of  shares  of  stock 
owned  by  the  stockholder  for  as' many 
persons  as  there  are  directors  to  be 
elected  and  for  whose  election  the 
stockholder  has  a  right  to  vote,  or  to 
cumulate  the  votes  by  giving  one 
candidate  as  many  votes  as  the  number 
of  such  directors  to  be  elected  mullipled 
by  the  number  of  shares  of  stock  shall 
equal,  or  by  distributing  such  votes  on 
the  same  principle  among  any  number  of 
candidates. 

§  543.9-2    Voting  trusts  among 
stockt>olders. 

Any  number  of  stockholders  of  an 
association  may  create  a  voting  trust  for 
the  purpose  of  conferring  upon  a  trustee 
or  trustees  the  right  to  vote  or  otherwise 
represent  their  stock,  for  a  period  not  to 
exceed  ten  years,  by  entering  into  a 
written  voting-trust  agreement 
specifying  the  terms  and  conditions  of 
the  voting  trust,  by  depositing  a 
counterpart  of  the  agreement  with  the 
association  at  its  home  office,  and  by 
transferring  their  stock  to  such  trustee  or 
trustees  for  the  purposes  of  the 
agreement.  Such  trustee  or  trustees  shan 
keep  a  record  of  the  holders  of  voting- 
trust  certificates  evidencing  a  beneficial 
interest  in  the  voting-trust,  giving  the 
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names  and  addreues  of  all  SBch  holders 
and  the  number  and  claim  of  the  stock 
in  respect  of  which  the  voting-trust 
certificates  held  by  each  are  issued,  and 
shall  deposit  a  copy  of  such  record  with 
the  association's  secretary.  The 
counterpart  of  the  voting-trust 
agreement  and  the  copy  of  such  record 
so  deposited  with  the  assodatioa  shall 
be  subject  to  the  same  right  of 
examination  by  a  stockholder  of  the 
association,  in  person  or  by  agent,  as 
are  the  books  and  records  of  the 
association,  and  such  counterpart  and 
such  copy  of  such  record  shall  be 
subject  to  examination  by  any  holder  of 
record  of  voting-trust  certificates,  either 
in  person  or  by  agent  at  any  reasonable 
time  for  any  proper  purpose.  -^ 

§543.9-3    Books  and  rMorCte;stocMiaMer 
accasa. 

(aj  General  Books,  records  and 
minutes  may  be  in  written  ^m  or  in 

any  other  form  capable  of  being 
converted  into  written  form  within  a 
reasonable  time.  Each  Federal  stock 
association  shall:  (1)  keep  correct  and 
complete  books  and  records  of  accounts 
which,  in  reasonable  detail,  accurately 
reflect  the  transactions  and  dispositions 
of  assets  of  the  association;  (2)  devise 
and  maintain  a  system  of  internal 
accounting  controls  sufficient  to  provide 
reasonable  assurance  that: 

(i)  Transacticms  are  executed  in 
accordance  with  management's  general 
or  specific  authorization; 

(ii)  Transactions  are  recorded  as 
necessary  to  permit  preparation  of 
financial  statements  in  conformity  with 
generally  accepted  accounting  principles 
or  any  other  criteria  applicable  to  such 
statements,  and  to  maintain 
accountability  for  assets: 

(iii)  Access  to  assets  is  permitted  only 
in  accordance  with  management's 
general  or  specific  authorization;  and 

(iv)  The  recorded  accountability  for 
assets  is  compared  with  existing  assets 
at  reasonable  intervals  and  appropriate 
action  is  taken  with  respect  to  any 
differences; 

(3)  Keep  minutes  of  proceeding  t^  its 
stockholtiL'rs.  board  of  directors,  and 
cojnmjtiees  of  directors;  and  (4j  keep  at 
its  humif  office,  or  at  the  office  of  its 
transfi^r  agent  or  registrar,  a  record  of  its 
stockholders,  giving  the  names  and 
addres.ses  of  all  stockholderB.  and  the 
number,  class  and  series,  if  any.  of  the 
shares  of  stock  held  by  each. 

(b)  Hi^ht  to  examine.  Any  stockholder 
or  group  of  stockholders  of  a  Federal 
stock  association  holding  of  record  the 
number  of  voting  stock  of  such 
association  specified  in  this  section, 
upon  making  written  demand  to  the 
secretary  of  the  association  under  oath 


and  stating  the  purpose  thereof,  shall 
have  the  right  to  examine  for  any  proper 
purpose,  in  person  or  by  agent,  at  any 
reasonable  time  or  tinies,  non- 
confidential portions  of  its  books  and 
records  of  accounts,  minutes,  voting 
trust  agreements  filed  with  the 
association,  and  record  of  stockholders, 
and  to  make  extracts  theteirom.  A 
"proper  purpose**  shall  mean  a  purpose 
reasonably  related  to  such  person's 
interest  as  a  stockholder.  Such  right  to 
examma.tioa  is  limited  to  a  stockholder 
or  group  of  stockholders  holding  of 
record  (1)  votii^  stock  having  a  cost  of 
not  less  than  $100,000  or  constituting  not 
less  than  one  percent  of  the  total 
outstanding  voting  stock,  provided  in 
either  case  that  such  stockholder  or 
group  of  stockholders  have  t^ld  of 
record  such  voting  stock  ior  a  period  of 
at  least  six  nx>nths  before  making  such 
written  demand,  or  [2)  not  less  than  five 
percent  of  the  total  outstanding  voting 
stock.  No  stockholder  or  group  of 
stockholders  of  a  Federal  stock 
association  shall  have  any  other  right 
under  this  section  or  common  law  to 
examine  its  books  and  records  of 
account,  minutes  and  record  of 
stockholders,  except  as  provided  in 
§  543.9(d)  of  this  Part  with  respect  to 
inspection  of  a  list  of  stockholders,  or  in 
rules  adopted  pursuant  to  section  14  of 
the  Securities  Exchange  Act  for 
associations  subject  to  such  rules. 

(c)  Denial  of  right  to  examine.  The 
right  to  examination  authorized  by 
paragraph  (b)  of  tfris  section  may  be 
denied  to  any  stockholder  or  group  of 
stockholders  upon  the  refusal  of  any 
stockholder  or  group  of  stockholders  to 
furnish  the  association,  its  transfer  agent 
or  registrar  an  affidavit  that  such 
stockholder  has  not  wiAin  the  five  years 
precedirjg  the  date  of  the  affidavit  sold 
or  offered  for  sale,  and  does  not  now 
intend  to  sell  or  offer  for  sale,  any  Hst  of 
stockholders  of  the  association,  and  that 
such  stockholder  has  not  within  said 
five-year  period  assisted  any  person  in 
prociHing  any  list  of  stockholders  for 
puiposes  of  selling  or  offering  for  sale 
such  list.  A  Federal  stock  association 
may  deny  a  demand  under  paragraph 
(b)  if  the  requestmg  stockholder  has 
improperly  used  any  information 
secured  through  prior  examination  of  the 
books  and  records  of  accounts,  or 
minutes,  or  record  of  stockholders  or  of 
holders  of  voting-trust  certificates  for 
stock  of  the  association. 

(d)  Confidentiality  of  records. 
Not%vithstanding  any  provision  of  this 
section  or  common  law.  no  stockholder, 
group  of  stockholders,  or  any  other 
person  shall  have  the  right  to  obtain, 
inspect  or  copy  any-  portion  of  any 
books  or  records  of  a  Federal  stock 


association  containing:  (1)  A  list  of 
depositors  in  or  borrowers  from  such 
association;  (2)  their  addresses:  (3) 
individual  deposit  or  loan  balances  or 
records;  or  (4)  any  data  from  which  such 
information  could  be  reasonably 
constructed. 

(e)  Compelling  inspection.  If  a  Federal 
association  or  an  agent  or  officer  thereof 
refuses  to  permit  an  inspection  sought 
by  a  stockholder  or  his  agent  or  does  not 
reply  to  the  demand  within  30  calendar 
days  after  the  demand  has  been  made, 
the  stockholder  may  apply  to  a  court 
having  jurisdiction  for  an  order  to 
compel  inspection. 

§S43.9-4    Annual  reports  to  atockhoMsra. 

A  Federal  stock  association  akall. 
within  120  days  after  the  end  of  its  fiscal 
year,  mail  to  each  of  its  stockholden 
entitled  Co  vote  at  its  aimual  meeting  aa 
annual  report  containing  financial 
statements  the  content  of  «vhich  satisfies 
the  requirements  o€  Rule  14a-3(b|  under 
the  Securities  Exchange  Act  of  1934,  as 
supplemented  by  Part  563c  of  this 
Chapter.  Concurrently  with  such 
mailing,  a  certification  of  the  Bailing 
signed  by  the  chairman  of  the  board,  the 
president  or  a  \ice  president  of  the 
association,  together  with  three  copies 
of  the  report,  shall  be  sent  by  the 
association  to  Ae  Federal  Home  Loan 
Bank  of  which  the  association  is  a 
member.  Notwithstanding  anything  in 
flris  section,  however,  a  Federal  stock 
association  wholly  owned  by  a  bolcfing 
company  (disregarding  any  required 
qualifying  stock  of  directors),  shaB  not 
be  subject  to  the  requirement  to  pnnride 
an  annual  report  to  stockholders. 

§543.9-5    SlDcktioMar  dvlvaav*  acthms. 

(a)  Right  to  bring  an  action.  A 
stockholder  of  a  Federal  stock 
association  may  briog  an  actioB  to 
enforce  a  right  of  the  association, 
provided  that,  no  action  shall  be  brought 
by  a  stockholder  to  enforce  a  right  of  a 
Federal  stock  association  unless  (1)  tke 
plaintiff  was  a  holder  of  record  of  stock 
or  of  voting-trust  certificates  therefor  at 
the  time  of  the  transaction  of  which  he 
complains,  or  his  stock  or  voting-trust 
oertiiicates  thereafter  developed  upon 
him  by  operation  of  law  from  a  | 
who  was  a  holder  of  record  at  such 
and  (2J  the  Principal  Superrisory  Agent 
has  appoved  bringing  the  action.  Any 
action  shall  include  infarmaticm  as  to 
the  efforts,  if  any.  made  to  obtain  the 
action  the  stockholder  desires  from  the 
board  of  directors  and,  if  necessary, 
from  the  stockholders,  and  tiie  reason 
for  the  failure  to  obtain  such  action  or 
for  not  making  the  effort. 
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(b)  Payment  of  expenses.  In  any 
action  hereafter  instituted  to  enforce  a 
right  of  any  Federal  stock  association  by 
the  holder  or  holders  of  record  of  stock 
of  such  association  or  of  voting-trust 
certiGcates  therefor,  the  court  having 
jurisdiction,  upon  flnal  judgment  and  a 
finding  that  the  action  was  brought 
without  reasonable  cause,  may  require 
the  plaintiff  or  plaintiffs  to  pay  to  the 
parties  named  as  defendant  or  the 
association  if  it  has  indemniHed  those 
parties,  the  reasonable  expenses, 
including  attorneys  fees,  incurred  by 
them  in  the  defense  of  such  action. 

(c)  Security  for  expenses.  In  any 
action  instituted  or  maintained  to 
enforce  a  right  of  any  Federal  stock 
association  the  association  on  whose 
behalf  such  action  is  brought  shall  be 
entitled  at  any  time  before  final 
judgment  to  require  the  plaintiff  or 
plaintiffs  to  give  security  for  the 
reasonable  expenses,  including 
attorneys  fees,  that  may  be  incurred  by 
the  association  in  connection  with  such 
action  or  may  be  incurred  by  other  • 
parties  named  as  defendant  for  which 
the  association  may  become  legally 
liable.  The  amount  of  such  security  may 
from  time  to  time  be  increased  or 
decreased,  in  the  discretion  of  the  court, 
upon  showing  that  the  security  provided 
has  or  may  become  inadequate  or  is 
excessive.  The  association  shall  have 
recourse  to  such  security  in  such  amount 
as  the  court  having  jurisdiction  shall 
determine  upon  the  termination  of  such 
action,  whether  or  not  the  court  finds 
the  action  was  brought  without 
reasonable  cause. 

9  543.10  '  Board  of  directors.' 

(a)  General.  All  corporate  powers 
shall  be  exercised  by  or  under  authority 
of.  and  the  business  and  affairs  of  a 
Federal  stock  association  shall  be 
managed  under  the  director  of,  a  board 
of  directors.  Directors  need  not  be 
stockholders  of  the  association  unless 
the  bylaws  so  require.  A  majority  of  the 
directors  shall  be  "independent"  as  that 
term  is  defined  in  S  543.10-1  (c)(2). 
except  when  a  majority  of  the  voting 
stock  of  the  association  is  owned  by  a 
holding  company.  The  board  of  directors 
shall  have  authority  to  fix  reasonable 
compensation  of  directors  and  authorize 
the  reimbursement  of  expenses  for 
actual  attendance  at  any  meeting  of  the 
Board  or  its  committees.  The  board  of 
directors  shall  annually  elect  a  chairman 
of  the  board  from  among  its  members 
and  shall  designate  the  chairman  of  the 
board,  when  present,  to  preside  at  its 
meetings. 

(b)  Performance  of  duties.  (1)  A 
director  shall  perform  his  duties  as  a 
director,  including  his  duties  as  a 


member  of  any  committee  of  the  board 
upon  which  he  may  serve,  in  good  faith, 
in  a  manner  he  reasonably  believes  to 
be  in  the  best  interest  of  the  association, 
and  with  such  care  as  a  prudent  person 
in  a  like  position  would  use  under 
similar  circumstances.  In  performing  his 
duties,  a  director  shall  be  entitled  to  rely 
on  information,  opinion,  reports  or 
statements,  including  financial 
statements  and  other  financial  data,  in 
each  case  prepared  or  presented  by: 

(i)  One  or  more  officers  or  employees 
of  the  association  whom  the  director 
reasonably  beUeves  to  be  reliable  and 
competent  in  the  matters  presented. 

(ii)  Counsel,  public  accountants  or 
other  persons  as  to  matters  which  the 
director  reasonably  believes  to  be 
within  such  person's  professional  or 
expert  competence,  or 

(iii)  A  committee  of  the  board  upon 
which  he  does  not  serve,  duly 
designated  in  accordance  with  a 
provision  of  the  bylaws,  as  to  matters 
within  its  designated  authority,  which 
committee  the  director  reasonably 
believes  to  merit  confidence, 

(2)  However,  a  director  shall  not  be 
considered  to  be  acting  in  good  faith  if 
he  has  knowledge  concerning  the  matter 
in  question,  or  would  have  obtained 
such  knowledge  through  the  exercise  of 
appropriate  prudence  and  diligence,  that 
would  cause  such  reliance  to  be 
unwarranted.  Reports  should  be 
reviewed  by  each  director  and  verified, 
and  if  they  appear  questionable  should 
not  simply  be  accepted  at  face  value. 

(c)  Number  and  term.  The  board  of 
directors  shall  consist  of  not  fewer  than 
five  nor  more  than  fifteen  members 
except  where  authorized  by  the  Board, 
which  number  shall  be  specified  in  the 
bylaws.  The  directors  shall  be  divided 
into  three  classes  as  nearly  equal  in 
number  as  possible.  The  members  of 
each  class  shall  be  elected  for  a  term  of 
three  years  and  until  their  successors 
are 'elected  and  qualified.  One  class 
shall  be  elected  by  ballot  annually 
except  in  the  case  of  converting  or  de 
novo  associations  where  all  directors 
shall  be  elected  at  the  first  election  of 
directors  for  first  terms  which  shall  be 
staggered  in  length  from  one  to  three 
years. 

((J)  Vacancies.  Any  vacancy  occurring 
in  the  board  of  directors  may  be  filled 
by  the  affirmative  vote  of  a  majority  of 
the  remaining  directors  even  if  less  than 
a  quorum  of  the  board  of  directors.  A 
director  elected  to  fill  a  vacancy  shall  be 
elected  to  serve  only  until  the  next 
election  of  directors  by>he  stockholders. 
Any  directorship  to  be  filled  by  reason 
of  an  increase  in  the  number  of  directors 
may  be  filled  by  election  by  the  board  of 


directors  for  a  term  of  office  continuing 
only  until  the  next  election  of  directors    . 
by  the  stockholders. 

(e)  Resignation  or  removal  of 
directors.  (1)  Any  director  may  resign  ait 
any  time  by  sending  a  written  notice  of 
such  resignation  to  the  home  office  of 
the  association  addressed  to  the 
chairman  of  the  board  or  the  president. 
Unless  otherwise  specified,  such 
resignation  shall  take  effect  upon  receipt 
by  the  chairman  of  the  board  or  the 
president.  More  than  three  consecutive 
absences  from  regular  meetings  of  the 
board  of  directors  shall  automatically 
constitute  a  resignation,  effective  when 
such  resignation  is  accepted  by  the 
board  of  directors. 

(2)  At  a  meeting  of  stockholders  called 
expressly  for  that  purpose,  any  director 
may  be  removed  only  for  cause  by  a 
vote  of  the  holders  of  a  majority  of  the 
stock  then  entitled  to  vote  at  an  election 
of  directors. 

(3)  In  associations  that  allow 
cumulation  of  votes,  if  less  than  the 
entire  board  is  to  be  removed,  no  one  of 
the  directors  may  be  removed  if  the 
votes  cast  against  the  removal  would  be 
sufficient  to  elect  the  director  if  then 
cumulatively  voted  at  an  election  of  the 
class  of  directors  of  which  such  director 
is  a  part. 

(4)  Whenever  the  holders  of  the 
shares  of  stock  of  any  class  are  entitled 
to  elect  one  or  more  directors  by  the 
provisions  of  the  charter  or 
supplemental  sections  thereto,  the 
provisions  of  this  section  shall  apply,  in 
respect  to  the  removal  of  a  director  or 
directors  so  elected,  to  the  vote  of  the 
holders  of  the  outstanding  shares  of 
stock  of  that  class  and  not  to  the  vote  of 
the  outstanding  shares  of  stock  as  a 
whole. 

(5)  In  any  solicitation  of  proxies  for 
removal  of  a  director  by  stockholder 
vote,  opportunity  must  be  provided  tc 
the  director  whose  removal  is  sought  to 
present  a  defense  to  stockholders  by 
means  of  a  written  statement  not  to 
exceed  500  words  which  must 
accompany  or  precede  the  initial 
solicitation  for  removal  of  such  director. 
Such  statement  shall  be  mailed  at  the 
expense  of  the  party  seeking  removal. 

(6)  For  the  purposes  of  this  section, 
the  term  "clause"  shall  mean  willful 
failure,  neglect  or  refusal  in  any  material 
respect  to  perform  duties  as  a  director  or 
commission  of  any  act  of  willful 
misconduct,  self-dealing,  malfeasance  or 
gross  negligence.  The  foregoing 
description  of  cause  shall  in  no  way 
limit  the  power  of  the  Board  or  the 
Corpora4ion  to  brine-  ^n  action  for 
removal  under  the  National  Housing  Act 
of  Home  Owners'  Loan  Act. 
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(f)  Age  limitation  on  directors.  A 
Federal  stock  association  may  provide 
in  its  bylaws  that  no  person  aged  70 
years  or  older  will  be  eligible  for 
election,  reelection,  appointment,  or 
reappointment  to  the  board  of  directors 
of  the  association.  The  bylaws  may  also 
provide  that  no  director  shall  serve  as 
such  beyond  the  annual  meeting  of  the 
association  immediately  following  the 
attainment  of  the  speciHed  age. 

§  S43.10-1    Directors'  meetings. 

(a)  Meetings.  A  regular  meeting  of  the 
board  of  directors  shall  be  held 
immediately  after,  and  at  the  same  place 
as,  the  annual  meeting  of  the 
stockholders.  The  board  of  directors 
shall  determine  the  place,  frequency, 
time  and  procedure  for  notice  of  such 
meeting  shall  be  at  least  24  hours  unless 
waived  by  the  directors,  for  regular  , 
meetings  of  the  board  of  directors  or  any 
committee  designated  thereby.  Meetings 
may  be  held  with  or  without  notice  as 
prescribed  in  the  bylaws.  Members  may 
participate  in  a  meeting  of  such  board  or 
committee  by  means  of  a  conference 
telephone  or  similar  communications 
equipment  through  which  all  persons 
participating  in  the  meeting  can  hear 
each  other  at  the  same  time,  and 
participation  by  such  means  shall 
constitute  presence  in  person  at  a 
meeting  for  all  purposes. 

(b)  Quorum.  A  majority  of  the 
authorized  number  of  directors  shall 
constitute  a  quorum  for  the  transaction 
of  busness  at  any  meeting  of  the  board 
of  directors.  The  act  of  the  majority  of 
the  directors  present  at  a  meeting  at 
which  a  quorum  is  present  shall  be  the 
act  of  the  board  of  directors,  unless  a 
greater  number  is  prescribed  by 
regulation  of  the  Board. 

(c)  Executive  and  other  committees. 
(1)  General.  The  board  of  directors,  by 
resolution  adopted  by  a  majority  of  the 
authorized  nimiiber  of  directors,  may 
designate  from  among  its  members  an 
executive  committee  and  one  or  more 
other  committees  each  of  which,  to  the 
extent  provided  in  the  resolution  or 
bylaws  of  the  association,  shall  have 
and  may  exercise  all  of  the  authority  of 
the  board  of  directors,  except  that  no 
committee  shall  have  the  authority  of 
the  board  of  directors  with  reference  to: 
(i]  The  declaration  of  dividends;  (ii)  the 
amendment  of  the  charter  or  bylaws  of 
the  association;  (iii)  recommending  to 
the  stockholders  a  plan  of  combination 
or  conversion;  (iv)  the  approval  of  a  plan 
of  combination  not  requiring  stockholder 
approval;  (v)  the  sale,  lease,  or  other 
disposition  of  all,  or  substantially  all  of 
the  assets  of  the  association  otherwise 
than  in  the  usual  and  regular  course  of 
its  business;  (vi)  a  reduction  in  the 


capital  of  the  association;  (vii]  a 
voluntary  dissolution  of  the  association; 
(viii)  a  revocation  of  any  of  the 
foregoing;  or  (vi)  the  approval  of  a 
transaction  in  which  any  member  of  the 
executive  committee,  directly  or 
indirectly,  has  any  material  beneficial 
interest  The  designation  of  any 
committee  and  the  delegation  of 
authority  thereto  shall  not  operate  to 
relieve  the  board  of  directors,  or  any 
director,  of  any  responsibility  or 
fiduciary  duty  imposed  by  law  or 
regulation. 

(2)  Audit  committee.  Each  Federal 
stock  association  shall  appoint  an  audit 
committee  of  at  least  three  directors  the 
majority  of  whom  shall  be  independent. 
A  director  shall  be  considered 
"independent"  if  he  is  neither  employed 
by  the  association,  its  service 
corporation,  its  holding  company  or  its 
affiliates  nor  serves  as  the  legal  counsel 
or  other  professional  advisor  to  the 
association,  its  service  corporation,  its 
holding  company  or  its  affiliates,  nor  is 
a  member  of  the  immediate  family  of  a 
person  serving  in  any  of  the  foregoing 
capacities.  The  audit  committee  shall 
reconmiend  independent  auditors, 
consult  with  the  independent  auditors 
regarding  the  plan  of  audit,  review  that 
audit  report  in  consulation  with  the 
independent  auditors,  and  consult  with 
the  independent  auditors  regrading  the 
adequacy  of  internal  accounting 
controls. 

(3)  Investment  committee.  Each 
Federal  stock  association  shall  appoint 
an  investment  committee  of  at  least 
three  directors  the  majority  of  whom 
shall  be  independent  as  defined  in 
paragraph  2  of  this  section.  The 
independent  directors  shall  be  diff^erent 
persons  from  those  serving  on  the  audit 
committee.  The  investment  committee 
will  assess  the  credit  and  interest  rate 
risk  of  the  association  and  prepare 
reports  on  such  risk  for  the  board  of 
directors. 

(d)  Notice  of  special  meetings. 
Written  notice  of  at  least  24  hours 
regarding  any  special  meeting  of  the 
board  of  directors  or  of  any  committee 
designated  thereby  shall  be  given  to 
each  director  or  committee  member  in 
accordance  with  the  bylaws,  although 
such  notice  may  be  waived  by  the 
director.  The  attendance  of  a  director  at 
a  meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  where  a 
director  attends  a  meeting  for  the 
express  purpose  of  objecting  to  the 
transaction  of  any  business  because  the 
meeting  is  not  lawfully  called  or 
convened.  Neither  the  business  to  be 
transacted  at,  nor  the  purpose  of,  a 


meeting  need  be  specified  in  the  notice 
or  waiver  of  notice  of  such  meeting. 

(e)  Action  without  a  meeting.  Any 
action  required  or  permitted  to  be  taken 
by  the  board  of  directors  or  any 
committee  thereof  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  taken, 
shall  be  signed  by  all  of  the  directors,  or 
committee  members. 

(f)  Presumption  of  assent  A  director 
of  the  association  who  is  present  at  a 
meeting  of  the  board  of  directors  at 
which  action  on  any  matter  is  taken 
shall  be  presumed  to  have  assented  to 
the  action  taken  unless  his  dissent  or 
abstention  shall  be  entered  in  the 
minutes  of  the  meeting  or  unless  a 
written  dissent  to  such  action  shall  be 
filed  with  the  person  acting  as  the 
secretary  of  the  meeting  before  the 
adjournment  thereof  or  shall  be 
forwarded  by  registered  mail  to  the 
secretary  of  the  association  within  five 
days  after  the  date  on  which  a  copy  of 
the  minutes  of  the  meeting  is  received. 
Such  right  to  dissent  shall  not  apply  to  a 
director  who  voted  in  favor  of  such 
action. 

SS43.10-2    Directors' conflicts  of  kitarast 

(a)  General.  No  contract  or  other 
transaction  between  a  Federal  stock 
association  and  one  or  more  of  its 
directors,  or  between  a  Federal  stodc 
association  and  any  corporation,  firm  or 
association  in  whidi  one  or  more  of  the 
association's  directors  has  a  material 
financial  interest  is  either  void  or 
voidable  because  such  director  or 
directors  or  such  other  corporation,  firm 
or  association  are  parties  or  because 
such  director  or  directors  are  present  at 
the  meeting  of  the  board  or  a  committee 
thereof  which  authorizes,  approves  or 
ratifies  the  contract  or  transaction: 
Provided,  that 

(1)  The  material  facts  regarding  the 
transaction  and  the  director's  interest 
therein  are  fully  disclosed  or  known  to 
the  stockholders  and  such  contract  or 
transaction  is  approved  by  the 
stockholders,  nvith  the  stock  owned  by 
the  interested  director  or  directors  not 
being  entitled  to  vote  thereon  or  be 
counted  as  outstanding  for  purposes  of 
determining  a  quorum  and  the  contract 
or  transaction  is  just  and  reasonable  as 
to  the  association  at  the  time  it  is 
authorized,  approved  or  ratified;  or 

(2)  The  material  facts  regarding  the 
transaction  and  the  director's  interest 
are  fully  disclosed  or  known  to  the 
board  or  committee,  tmd  the  board  or 
committee  authorizes,  approves  or 
ratifies  the  contract  or  transaction  in 
good  faith  by  a  vote  sufficient  without 
counting  the  vote  of  the  interested 
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director  or  directors,  and  the  contract  or 
transaction  is  just  and  reasonable  as  to 
the  association  at  the  tioie  it  is 
authorized,  approved  or  ratified. 

(b)  Interested  directors.  A  mere 
common  directorship  does  not  constitute 
a  material  Hnancial  interest  within  the 
meaning  of  this  section.  Nor  is  a  director 
"interested"  within  the  meaning  of  this 
section  in  a  resolution  fixing  the 
compensation  of  another  director  as  a 
director,  officer  or  employee  of  the 
association,  notwithstanding  the  fact 
that  the  Rrst  director  is  also  receiving 
compensation  from  the  association. 

(c)  Presence  of  interested  directors  at 
meeting.  Except  with  regard  to  contracts 
or  other  transactions  addressed  in 
paragraph  (a)  of  this  section,  no  contract 
or  other  transaction  between  a  Federal 
stock  association  and  any  corporation 
or  association  of  which  one  or  more  of 
its  directors  are  directors  is  either  void 
or  voidable  because  such  director  or 
directors  are  present  at  the  meeting  of 
the  board  or  a  committee  thereof  which 
authorizes,  approves  or  ratifies  the 
contract  or  transaction:  Provided,  that 
(1)  The  material  facts  regarding  the 
transaction  and  the  director's  other 
directorship  are  fully  disclosed  or 
known  to  the  board  or  committee,  and 
the  board  or  committee  authorizes, 
approves  or  ratifies  the  contract  or 
transaction  in  good  faith  by  a  vote 
sufficient  without  counting  the  vote  of 
the  interested  director  or  directors,  or 
the  contract  or  transaction  is  approved 
by  the  stockholders  in  good  faith;  or 

(2)  The  contract  or  transaction  is  just 
and  reasonable  to  the  association  at  the 
time  it  is  authorized,  approved  or 
ratified. 

(d)  Determining  a  quorum.  Interested 
directors  may  be  counted  in  determining 
the  presence  of  a  quorum  at  a  meeting  of 
the  board  or  a  committee  thereof  which 
authorizes,  approves  or  ratifies  a 
contract  or  transaction  involving  an 
interested  director. 

(e)  Transactions  with  affiliates. 
Compliance  with  this  section  shall  not 
effect  the  right  of  the  Board  or  the 
Corporation  to  object  to  the  contract  or 
transaction  under  §§  563.40  through 
563.44,  S  584.3  or  any  other  section  of 
this  Chapter  or  any  other  law  or 
regulation. 

§543.10-3    UabMity  of  dirM:tors  for 
improper  distributions. 

(a)  Director  liability.  In  addition  to 
any  other  liabihties,  a  director  who 
votes  for  or  assents  to  any  distribution 
contrary  to  the  provisions  of  the  Home 
Owners'  Loan  Act  this  Chapter  or  the 
charter  of  the  association  shall,  unless 
he  cofnplies  with  the  standards  provided 
in  §  543.10(b)  of  this  Part  for  the 


performance  of  duties  of  directors,  be 
liable  to  the  association  jointly  and 
severally  with  all  other  directors  so 
voting  or  assenting,  for  the  amount  of 
such  distribution  which  is  paid  or  the 
value  of  such  distribution  in  excess  of 
the  amount  of  such  distribution  which 
could  have  been  made  without  a 
violation  of  the  cited  provisions. 

(b)  Right  to  contribution  from 
stockholders.  Any  director  against 
whom  a  claim  shall  be  asserted 
pursuant  to  this  section  for  the  making 
of  a  distribution  and  who  shall  be  held 
liable  thereon,  shall  be  entitled  to 
contribution  from  any  stockholder[s] 
who  accepted  or  received  any  such 
distribution  with  knowledge  that  it  had 
been  made  in  violation  of  this  Part  in 
proportion  to  the  amounts  received  by 
such  8tockholder[s]. 

(c)  Right  to  contribution  from  other 
directors.  Any  director  against  whom  a 
claim  shall  be  asserted  pursuant  to  this 
section  shall  be  entitled  to  contribution 
from  any  other  director[s]  who  voted  for 
or  assented  to  the  action  upon  which  the 
claim  is  asserted  and  who  did  not 
comply  with  the  standard  provided  in 

S  543.10(b)  regarding  the  performance  of 
the  duties  of  directors. 

(d)  Distribution.  For  purposes  of  this 
section,  the  term  "distribution"  shall 
have  the  same  meaning  as  specified  in 
§  543.12-2(a). 

§543.10-4    Officw*. 

(a)  Positions.  The  officers  of  the 
association  shall  be  a  president  one  or 
more  vice  presidents,  a  secretary,  and  a 
treasurer  or  comptroller,  each  of  whom 
shall  be  elected  by  the  board  of 
directors.  The  board  of  directors  may 
also  designate  the  chairman  of  the  board 
as  an  officer.  The  president  shall  be  the 
chief  executive  officer,  unless  the  board 
of  diretors  designates  the  chairman  of 
the  board  as  chief  executive  officer.  The 
president  need  not  be  a  director  of  the 
association.  The  offices  of  the  secretary 
and  treasurer  may  be  held  by  the  same 
person  and  a  vice  president  may  also  be 
either  the  secretary  or  the  treasurer.  The 
board  of  directors  may  designate  one  or 
more  vice  presidents  as  executive  vice 
president  or  senior  vice  president.  The 
board  ofdirectors  may  also  elect  or 
authorize  the  appointment  of  such  other 
officers  as  the  business  of  the 
association  may  require.  The  officers 
shall  have  such  authority  and  perform 
such  duties  as  the  board  of  directors 
may  from  time  to  time  authorize  or 
determine.  In  the  absence  of  action  by 
the  board  of  directors,  the  officers  shall 
have  such  powers  and  duties  as 
generally  pertain  to  their  respective 
offices.  I 


(b)  Removal.  Any  officer  may  be 
removed  by  the  board  of  directors 
whenever  in  its  judgment  the  best 
interests  of  the  association  will  be 
served  thereby;  but  such  removal,  other 
than  for  cause,  shall  be  without 
prejudice  to  the  contractual  rights,  if 
any,  of  the  person  so  removed.  "Cause" 
with  respect  to  removal  of  an  officer 
shall  mean  willful  failure,  neglect  or 
refusal  in  any  material  respect  to 
perform  duties  as  an  officer  or 
commission  of  any  act  of  willful 
misconduct,  self-dealing,  malfeasance  or 
gross  negligence. 

(c)  Employment  contracts.  Upon 
specific  approval  of  the  board  of 
directors  a  Federal  stock  association 
may  enter  into  employment  contracts 
with  its  officers  and  other  employees  in 
accordance  with  §  563.30  of  this 
Chapter. 

(d)  Age  limitation  on  officers.  A 
Federal  stock  association  may  provide 
in  its  bylaws  that  no  person  aged  70 
years  or  older  will  be  eligible  for 
election,  reelection,  appointment  or 
reappointment  as  an  officer  of  the 
association.  The  bylaws  may  also 
provide  that  no  officer  shall  serve  as 
such  byond  the  annual  meeting  of  the 
association  immediately  following  the 
attainment  of  the  specified  age. 

§  543.10-S    IndtwntficsMon  of  dirsctors, 
officsrs  and  employess. 

A  Federal  stock  association  may 
indemnify  its  directors,  officers  and 
employees  and  the  directors,  officers 
and  employees  of  any  wholly-ov^rned 
subsidiary,  provided  that 
indemnification  may  be  made  only  in 
accordance  with  the  following 
requirements: 

(a)  General.  Subject  to  the  provisions 
of  this  section,  a  Federal  stock 
association  may  indemnify  any  person 
against  whom  an  action  is  brought  or 
threatened  because  that  person  is  or 
was  a  director,  officer  or  employee  of 
the  association  or  any  wholly-owned 
subsidiary,  for: 

(1)  Any  amount  for  which  that  person 
becomes  liable  under  a  judgment  or 
settlement  in  such  action;  and 

(2)  Reasonable  costs  and  expenses, 
including  attorney's  fees,  actually  paid 
or  incurred  by  that  person  in  defending 
or  settling  such  action,  or  in  enforcing 
his  rights  under  this  section  if  he  obtains 
a  favorable  judgment  in  such  action; 
Provided,  that  nothing  in  this  section 
authorizes  indemnification  by  a  Federal 
stock  association  of  directors,  officers  or 
employees  of  affiliates,  affiliated 
persons,  or  subsidiaries  of  the  '' 
association  for  actions  in  their  capacity 
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as  such  except  as  provided  in  this 
section. 

(b)  Conditions.  (1)  Favorable 
judgmeitL  Indemnification  may  be  made 
to  a  person  described  in  paragraph  (a)  of 
this  section  if  final  judgment  on  the 
merits  are  in  his  favor. 

(2)  No  favorable  judgment. 
IndemniHcation  may  be  made  to  a 
person  described  in  paragraph  (a)  if 
final  judgment  is  not  in  his  favor,  but 
only  as  provided  in  this  paragraph  (b). 

(i)  General.  In  the  case  of  settlement, 
fmal  judgment  against  the  person,  or 
fmal  judgment  in  his  favor  other  than  on 
the  merits,  indemnification  may  be 
made  if  it  is  determined  that  the  person 
was  acting  in  good  faith  within  the 
scope  of  his  employment  or  authority  as 
he  could  reasonably  have  perceived  it 
under  the  circumstances  and  for  a 
purpose  he  could  reasonably  have 
beheved  under  the  circumstances  was  in 
the  best  interests  of  the  association  and 
in  the  case  of  a  criminal  action,  he  had 
no  reasonable  cause  to  believe  his 
conduct  was  unlawful.  Such 
determination  shall  be  made  by  the 
board  of  directors  by  a  majority  vote  of 
a  quorum  consisting  of  disinterested 
directors,  or  if  such  a  quorum  is  not 
obtainable  or,  even  if  obtainable,  if  a 
quorum  of  disinterested  directors  so 
directs,  by  the  stockholders  with  only 
the  shares  of  disinterested  stockholders 
allowed  to  vote  or  to  be  counted  for 
purposes  of  determining  a  quorum. 
However,  in  no  case  shall  any 
indemnification  be  made  unless  the 
association  gives  the  Board  at  least  60 
days'  notice  of  its  intention  to  make 
such  indemnification.  Such  notice  shall 
state  the  facts  on  which  the  action 
arose,  the  terms  of  any  settlement,  and 
any  disposition  of  the  action  by  a  court. 
A  copy  of  such  notice,  and  a  certified 
copy  of  the  resolution  containing  the 
required  determination  by  the  board  of 
directors,  shall  be  sent  to  Office  of 
Examination  and  Supervision,  the  Office 
of  General  Counsel  and  the  Supervisory 
Agent.  The  Supervisory  Agent  shall 
promptly  acknowledge  receipt  thereof. 
The  notice  period  shall  run  horn  the 
date  of  such  receipt.  No  such 
indemnification  shall  be  made  if  the 
Board  or  the  designee  advises  the 
association  in  writing,  within  such 
notice  period,  of  its  objection  thereto. 
The  Office  of  Examination  and 
Supervision  with  the  concurrence  of  the 
Office  of  General  Counsel  has  delegated 
authority  to  make  a  determination  under 
this  paragraph  [b)(2)(i]. 

(iij  Action  by  or  on  behalf  of  the 
association.  In  addition  to  die 
requirements  of  paragraph  (b)(2)(i), 
when  the  action  is  brought  or  threatened 
by  the  association  or  on  behalf  of  the 


association,  indemnification  shall  be 
limited  to  resonable  costs  and  expenses 
as  described  in  paragraph  (a)(2)  of  this 
section  and  no  indemnification  shall  be 
made  in  connection  with  emy  claim, 
issue  or  matter  for  which  there  has  been 
a  Hnal  judgment  that  the  person  was 
liable  for  negligence  or  misconduct  in 
the  performance  of  his  duty  to  the 
association. 

(c)  Insurance.  An  association  may 
obtain  insurance  to  protect  it  and  its 
directors,  officers  and  employees  or  the 
directors,  officers  and  employees  of  its 
wholly-owned  subsidiaries  from 
potential  losses  arising  from  claims 
against  any  of  them  for  alleged  wrongful 
acts,  or  wrongful  acts  committed  in  their 
capacity  as  directors,  officers  or 
employees.  However,  associations  may 
not  obtain  insurance  which  provides  for 
payment  of  losses  of  any  person 
incurred  as  a  consequence  of  his  willful 
or  criminal  misconduct. 

(d)  Advance  payment  of  expenses.  If  a 
majority  of  the  disinterested  directors  or 
the  stockholders  of  an  association 
concludes  that,  in  connection  with  an 
action,  any  person  ultimately  may 
become  entitled  to  indemnification 
under  this  section,  the  directors  or 
stockholders  may  authorize  payment  of 
reasonable  costs  and  expenses, 
including  attorneys'  fees,  arising  from 
the  defense  or  setUement  of  such  action. 
In  any  vote  of  the  stockholders  to 
authorize  such  advances,  only  the 
stocks  of  disinterested  stockholders 
shall  be  voted  or  counted  towards  a 
quorum.  Nothing  in  this  paragraph  (d) 
shall  prevent  the  directors  of  an 
association  from  imposing  such 
conditions  on  a  payment  of  expenses  as 
they  deem  warranted  and  in  the 
interests  of  the  association.  Before 
making  advance  payment  of  expenses 
under  this  paragraph,  the  association 
shall  obtain  an  agreement  in  writing  that 
the  association  will  be  repaid  if  the 
person  on  whose  behalf  is  made  is  later 
determined  not  be  to  entitled  to  such 
indemnification. 

(e)  Prohibited  indemnification. 
Nothing  in  this  section  shall  authorize  or 
require  the  Board  to  approve 
indemnification  of  directors,  officers,  or 
employees,  of  the  association  when  such 
indemnification  would  contravene 
public  policy  as  expressed  by  Federal 
statutes  or  the  regulations  of  the  Board. 

(f)  Exclusiveness  of  provisions.  No 
association  shall  indemnify  any  person 
referred  to  in  paragraph  (a)  of  this 
section  or  obtain  insurance  referred  to 
in  paragraph  (c)  of  this  section  other 
than  in  accordance  with  this  section. 
However,  an  association  which  had  a 
bylaw  in  effect  on  October  1. 1969, 
relating  to  indemnification  of  ita 


personnel  shall  be  governed  solely  by 
that  bylaw,  if  such  is  still  in  effect 
except  that  the  association's  authority  to 
obtain  insurance  shall  be  governed  by 
paragraph  (c)  of  this  section. 

(g)  Definitions  and  rules  of 
construction.  (1)  Definitions  for 
purposes  of  this  section: 

(i)  Action.  Any  judicial  or 
administrative  proceeding,  or  threatened 
proceeding,  whether  civil,  criminal,  or 
otherwise,  including  any  appeal  or  other 
proceeding  for  review; 

(ii)  Court.  Includes,  without  limitation, 
any  court  to  which  or  in  which  any 
appeal  or  any  proceeding  for  review  is 
brought. 

(iii)  Disinterested.  When  applied  to  a 
stockholder  or  director,  a  person  not 
named  as  party  to  the  action  in 
connection  with  which  indemnification 
or  advancement  of  expenses  is  sought; 

(iv)  Final  judgment  A  judgment, 
decree,  or  order  which  is  not  appealable 
or  as  to  which  the  period  for  appeal  has 
expired  with  no  appeal  taken: 

(v)  Settlement  Includes  entry  of  a 
judgment  or  dismissal  by  consent  or 
confession  or  a  plea  of  guilty  or  nolo 
contendere. 

(2)  References  in  this  section  to  any 
individual  or  other  person,  including  any 
association,  shall  include  any  person 
acting  as  administrator,  executor, 
guardian,  conservator,  trustee,  legal 
representative,  successor  and  assign 
thereof. 

§  S43.1 1    Certificates  for  stock  and  their 


(a)  Certificates  for  stock.  Certificates 
representing  shares  of  capitol  stock  of 
the  association  shall  be  in  such  form  as 
shall  be  detennined  by  the  board  of 
directors  and  approved  by  the  Board. 
Certificates  shall  be  signed  by  the  chief 
executive  officer  or  by  any  otiier  ofiicer 
of  the  association  authorized  by  the 
board  of  directors,  attested  by  the 
secretary  or  an  assistant  secretary,  and 
sealed  with  the  corporate  seal  or  a 
facsimile  thereof,  liie  signatures  of  such 
officers  upon  a  certificate  may  be 
facsimiles  if  the  certiHcate  is  manually 
signed  on  behalf  of  a  transfer  agent  or  a 
registrar  other  than  the  association  itself 
or  one  of  its  employees.  Each  certificate 
for  shares  of  capital  stock  shall  be 
consecutively  numbered  or  otherwise 
identified.  The  name  and  address  of  the 
person  to  whom  the  shares  are  issued, 
with  the  number  of  shares  and  date  of 
issue,  shall  be  entered  on  the  stock 
transfer  books  of  the  association.  All 
certificates  surrendered  to  the 
association  for  transfer  shall  be 
cancelled  and  no  new  certificate  shall 
be  issued  until  the  former  certiHcate  for 
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a  like  nuiriber  of  shares  of  slock  have 
been  surrendered  and  cancelled,  except 
that  in  the  case  of  a  lost  or  destroyed 
certificate  a  new  certificate  may  be 
issued  upon  such  terms  and  indemnity 
to  the  association  as  the  board  of 
directors  may  prescribe. 

(b)  Transfer  of  shares  of  stock. 
Transfer  of  shares  of  capital  stock  of  the 
association  shall  be  made  only  on  its 
transfer  books.  Authority  for  such 
transfer  shall  be  given  only  by  the 
holder  of  record,  a  legal  representative 
who  shall  furnish  proper  evidence  of 
such  authority,  jor  by  an  attorney 
authorized  by  a  duly  executed  power  of 
attorney  and  Hied  with  the  association. 
The  transfer  shall  be  made  only  upon 
surrender  for  cancellation  of  the 
certificate,  a  restriction  on  transfer 
imposed  by  the  issuer  even  though 
otherwise  lawful  is  ineffective  except 
against  a  person  with  actual  knowledge 
of  it. 

§  543.11-1    Consideration  for  stodi. 

(a)  General.  Stock  may  be  issued  from 
time  to  time  for  such  consideration  as 
shall  be  authorized  in  accordance  with 
the  charter  by  the  board  of  directors 
through  action  which  establishes  a  price 
in  cash  or  other  consideration,  or  both, 
or  a  minimum  price  or  a  general  formula 
or  method  by  which  price  can  be 
determined. 

(b)  Treasury  stock.  Treasury  stock 
may  be  disposed  of  by  the  association 
for  such  consideration  expressed  in 
dollars  as  may  be  fixed  from  time  to 
time  by  the  board  of  directors. 

(c)  Stock  dividends.  That  part  of  the 
retained  earnings  of  an  association 
which  is  transferred  to  paid-in  capital 
upon  the  issuance  of  shares  of  stock  as  a 
stock  dividend  shall  be  deemed  to  be 
the  consideration  for  the  issuance  of 
such  shares  of  stock. 

(d)  Stock  issued  in  exchange.  Except 
as  provided  in  §  543.11-2  of  this  Part,  in 
the  event  of  the  issuance  of  shares  of 
slock  upon  the  conversion  or  exchange 
of  indebtedness  or  stock,  the 
consideration  for  the  stock  so  issued 
shall  be  (1)  in  the  case  of  indebtedness, 
the  principal  sum  of,  and  any  accrued 
and  unpaid  interest  on,  the  indebtedness 
so  exchanged  or  converted:  (2)  in  the 
case  of  shares  of  stock,  the  paid-in 
capital  then  represented  by  the  shares  of 
stock  so  exchanged  or  converted:  (3) 
that  part  of  retained  earnings,  if  any, 
transferred  to  paid-in  capital  upon  the 
isMumce  of  shares  of  stock  for  the 
shaf«s  of  stock  so  exchanged  or 
converted,  and  (4)  any  additional 
consideration  paid  to  the  association 
upon  the  issuance  of  shares  of  stock. 


§543.11-2    Stodc  rights  and  opUora. 

(a)  Creation  and  issuance.  A  Federal 
stock  association  may  create  and  issue, 
whether  or  not  in  connection  with  the 
issuance  and  sale  of  any  of  its  shares  of 
stock  or  other  securities,  rights  or 
options  entitling  the  holders  thereof  to 
purchase  from  the  association  shares  of 
stock  of  any  class  or  classes.  Such  rights 
or  options  shall  be  evidenced  in  such 
manner  as  the  board  of  directors  shall 
approve  and.  subject  to  the  provisions  of 
the  charter,  shall  set  forth  the  terms 
upon  which,  the  time  or  times  within 
which,  and  the  price  or  prices  at  which, 
such  shares  of  stock  may  be  purchased 
from  the  association  upon  the  exercise 
of  any  such  right  or  option.  If  such  rights 
or  options  are  to  be  issued  to  directors, 
officers  or  employees  of  the  association 
or  of  any  subsidiary  thereof,  and  not  to 
the  stockholders  generally,  their 
issuance  or  the  plan  under  which  they 
would  be  issued  shall  be  approved  by 
the  majority  of  the  votes  eligible  to  be 
cast  at  a  legal  meeting  of  stockholders. 
In  the  absence  of  fraud,  the  judgment  of 
the  board  of  directors  as  to  the 
adequacy  of  the  consideration  received 
for  sudh  rights  or  options  shall  be 
conclusive.  The  price  or  prices  to  be 
received  for  any  shares  of  stock  having 

a  par  value,  other  than  treasury  shares 
of  stock  to  be  issued  upon  the  exercise 
of  such  rights  or  options,  shall  not  be 
less  than  the  par  value  thereof. 

(b)  Restriction  on  grants  to  non- 
employee  directors.  {1}  No  Federal  stock 
association  shall  adopt  any  stock  option 
plan  providing  for  the  grant  of  stock 
options  or  rights  to  non-employee 
directors,  unless  all  of  the  following 
conditions  are  met: 

(i)  The  plan  is  fully  and  fairly 
disclosed  in  a  proxy  statement  meeting 
the  disclosure  requirements  of  Schedule 
14A  of  the  Proxy  Rules  under  the 
Securities  Exchange  Act  of  1934, 17  CFR 
240.14a-l  et  seq.; 

(ii)  The  plan  is  approved  by  a  majority 
of  the  total  votes  eligible  to  be  cast  at  a 
legal  meeting  of  stockholders; 

(iii)  The  duration  of  any  options  or 
rights  and  the  amount  of  stocks 
allocable  to  non-employee  directors  are 
limited  to  reasonable  duration  and 
amounts  ancTare  not.  when  aggregated 
with  all  other  forms  of  compensation 
received  by  such  non-employee 
directors  from  the  association,  in  excess 
of  that  which  is  reasonable  and 
commensurate  with  their  duties  and 
responsibilities; 

(iv)  The  exercise  price  of  the  option  or 
rights  is  not  less  IJm^  the  fair  market 
value  of  the  underijrihg  shares  of 
common  stock  on  the  date  of  grant;  and 


(v)  The  tmtuu  of  the  plan  do  not 
contravene  pubhc  policy  as  expressed 
by  Federal  statutes  or  the  regulations  of 
the  Board. 

(2)  For  purposes  of  this  paragraph  (b), 
the  term  "non-employee  directors" 
means  any  director,  trustee,  advisory 
director,  honorary  director,  director 
emeritus  or  other  similar  person  not 
currently  employed  on  a  full-time  basis 
by  the  association,  its  service 
corporation,  its  holding  company  or  its 
affiliates,  and  notwithstanding  Oie 
provisions  of  S  563.17(b)  of  this  Chapter 
regarding  the  compensation  of  officers, 
directors  and  employees  of  an  insured 
institution,  shall  also  include  any 
director  who  is  a  former  officer  or 
employee  of  the  association,  regardless 
of  whether  such  director  regularly 
performs  service  for  the  association 
under  consulting  contracts  or  similar 
arrangements. 

(c)  Payment  of  stock  rights  or  options. 
(1)  Notwithstanding  the  provisions  of 
S  543.11-l(d)  of  this  Part  or 
§  563b.3{g)(l)  of  this  Chapter,  a  Federal 
stock  association  shall  have  the 
authority  to  adopt  a  stock  rights  or 
option  plan  which  provides  for  the 
repurchase  or  redemption  of  the  shares 
of  any  class  of  the  association's 
outstanding  common  or  preferred  stock 
tendered  as  payment  for  the  exercise  of 
stock  rights  or  options  by  plan 
participants:  Provided,  that  such 
authority  shall  not  extend  to  any 
repurchase  or  redemption  which,  after 
giving  effect  to  the  repurchase  or 
redemption,  would  cause  the 
association's  net  worth  to  be  less  than 
the  amount  required  of  the  association 
by  S  563.13  of  this  Chapter. 

(2)  Nothing  in  this  paragraph  (c)  shall 
authorize  a  Federal  stock  association  to 
repurchase  or  redeem  its  shares  of  stock 
from  any  officer  or  director  of  the 
association  in  contravention  of  the 
provisions  of  §  563b.3(c)(17)  of  this 
Chapter. 

§543.11-3    Fractional  shares  of  stociL 

A  Federal  stock  association  may:  (a) 
issue  fractions  of  a  share  of  stock;  (b) 
arrange  for  the  disposition  of  fractional 
interests  by  those  entitled  to  them;  (c) 
pay  in  cash  the  fair  value  of  fractions  of 
a  share  of  stock  as  of  the  time  when 
those  entitled  to  receive  such  fractions 
are  determined,  and  (d)  issue  scrip  in 
registered  or  bearer  form  which  shall 
entitle  the  holder  to  receive  a  certificate 
for  a  full  share  of  stock  upon  the 
surrender  of  such  scrip  aggregating  a  full 
share  of  stock.  A  certificate  for  a 
fractional  share  of  stock  shall,  but  scrip 
shall  not  unless  otherwise  provided 
therein,  entitle  the  holder  to  exercise 
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voting  rights,  to  receive  dividends 
thereon,  and  to  participate  in  a 
distribution  of  any  of  the  assets  of  the 
association  in  the  event  of  liquidation. 
The  Board  of  directors  may  cause  scrip 
to  be  issued  subject  to  the  condition  that 
it  shall  become  void  if  not  exchanged  for 
certificates  representing  full  shares  of 
stock  before  a  specified  date,  or  subject 
to  the  condition  that  the  shares  of  stock 
for  which  scrip  is  exchangeable  may  be 
sold  by  the  association  and  the  proceeds 
thereof  distributed  to  the  holders  of 
scrip,  or  subject  to  any  other  conditions 
which  the  board  of  directors  may  deem 
advisable. 

SS43.11-4    UalHItty  of  stockttoKters. 

A  holder  of  or  subscriber  to  shares  of 
stock  of  a  Federal  stock  association 
shall  be  under  no  obligation  to  the 
association  or  its  creditors  with  respect 
to  such  shares  of  stock  other  than  the 
obligation  to  pay  to  the  association  the 
full  consideration  for  which  such  shares 
of  stock  were  issued  or  to  be  issued. 
Any  person  becoming  an  assignee  or 
transferee  of  shares  of  or  of  a 
subscription  for  shares  of  stock  in  good 
faith  and  without  knowledge  or  notice 
that  the  full  consideration  therefor  has 
not  been  paid  shall  not  be  personally 
liable  to  the  association  or  its  creditors 
for  any  unpaid  portion  of  such 
consideration. 

§S43.12    Authority  to  acquire  own  stock. 

Subject  to  the  limitations  in  {  543.12.- 
2  and  other  applicable  laws  or 
regulations,  a  Federal  stock  assodation 
shall  have  the  power  to  acquire  its  own 
stock.  All  such  reacquired  stock  shall, 
upon  acquisition,  constitute  authorized 
by  uninssued  stock  or  may  be  deemed 
treasury  stock,  provided  that  in  either 
case,  stockholders'  equity  is  reduced  by 
the  amount  paid  to  reacquire  the  stock. 

§  543.12-1    AutfNKHy  to  pay  dtvfdands  to 
stockholders. 

Subject  to  the  limitations  of  §  543.12- 
2,  a  Federal  stock  association,  may,from 
time  to  time,  by  resolution  of  its  board  of 
directors,  pay  dividends  on  its  shares  of 
stock  out  of  retained  earnings  in  cash,  in 
its  own  securities  or  in  other  property, 
including  the  securities  of  other 
corporations  or  entities. 

§543.12-2    UmttoWoos  on  distributions  ot 
stockhoMars. 

(a)  Distribution.  For  purposes  of  this 
section,  the  term  "distribution  "  means  a 
direct  or  indirect  transfer  of  money  or 
other  property  (except  its  own  shares  of 
stock]  or  incurrence  of  indebtedness,  by 
an  association  to  or  for  the  benefit  of 
any  of  its  stockholders  in  respect  to  any 
of  its  shares  of  stock,  whether  by 
di  'idend  or  by  purchase,  redemption  or 


other  acquisition  of  its  stock,  <»- 
otherwise. 

(b)  Limitation  in  distributions.  No 
distrilratia)  to  stockholders  may  be 
made  by  a  Federal  stock  association  if, 
after  giving  effect  to  the  distribution,  the 
association's  net  worth  would  be  less 
than  the  amount  required  of  the 
association  by  %  563.13  of  this  Chapter. 

(c)  Measurement  date.  The  effect  of  a 
distribution  under  paragraph  (a)  of  this 
section  is  measured  as  of  the  eariier  of: 

(1)  The  date  of  its  authorization  if 
payment  occurs  within  120  days  after 
the  date  of  authorization,  or  the  date  of 
payment  if  payment  occurs  more  than 
120  days  after  the  date  of  authorization: 
or 

(2)  In  the  case  of  distribution  by 
purchase,  redemption,  or  other 
acquisition  of  the  association's  stock, 
the  earlier  of  the  date  money  or  other 
property  is  transferred  or  debt  incurred 
by  the  association,  or  the  date 
stockholders  cease  to  be  stockholders  of 
record. 

§543.12-3    Reduction  of  paid-in  capttaL 

(a)  General.  A  Federal  stock 
association  may,  by  resolution  of  its 
board  of  directors,  reduce  its  paid4n 
capital  by  charging  against  it 

(1)  All  or  any  pari  of  any  deficit 
arising  from  operating  or  other  losses  or 
from  dimiiration  in  the  value  of  its  assets 
in  accordance  with  generally  accepted 
accounting  principles; 

(2)  Distributions  as  liquidating 
dividends  as  permitted  by  this  chapter; 

(3)  The  paid-in  capital  represented  by 
stock  acquired  by  the  association  as 
permitted  by  law,  to  the  extent  such 
paid-in  capital  has  not  previously  been 
reduced  on  account  of  such  acquisition: 
and 

(4)  Expenses,  including  commissions, 
paid  or  incurred  by  the  association  in 
connection  with  the  issuance  of  stock. 

(b)  Exception.  Nothing  in  this  section 
shall  be  construed  to  permit  an 
association  to  reduce  its  paid-in  capital 
where  such  action  would  be  specifically 
prohibited  by  other  regulations  of  the 
Board  or  cozKlitions  imposed  by  the 
Board  or  to  prohibit  any  such  reduction 
in  any  other  manner  permitted  by  this 
Part  or  as  directed  by  the  Board. 

§543.13    Fiscal  yaar;  annual  audit 
The  bylaws  of  a  Federal  stock 
association  shall  specify  the  fiscal  year 
for  the  association.  The  association 
shall  be  subject  to  an  annual  audit  as  of 
the  end  of  its  fiscal  year  by  independent 
public  accountants  appointed  by  and 
responsible  to  the  boaid  of  directors. 
The  appointment  of  such  accountants 
shall  be  subject  to  annual  ratification  by 
the  stockholders. 
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§543.14 

(a)  Execution  of  instruments 
generally.  The  board  of  directors  shall 
establish  procedures  for  the  execution, 
verification,  acknowledgement  and 
delivery  of  instruments  or  writings  of 
any  nature. 

(b)  Seal.  The  association  may  have  a 
corporate  seal,  which  may  be  modified 
from  time  to  time,  and  may  use  the  same 
by  causing  it,  or  a  facsimile  thereof,  to 
be  impressed  or  affixed  or  in  any  other 
manner  reproduced. 

(c)  Miscellaneous.  The  bylaws  may 
also  address  subjects  whidi  comply 
with  applicable  Federal  law.  rules,  or 
regulations  such  as  emergency 
preparedness  or  any  other  subjects 
necessary  or  appropriate  for  effective 
operation  of  the  association. 

§543.15-643.19    [Rewrvedl 

§543.20    Combifuitions  hivolving  FadanI 
stock  associations. 

Federal  stock  associations  may  enter 
into  combinations,  which  for  the 
purposes  of  this  Pari  include  bulk 
purchases  or  sales  of  assets,  mergers 
and  consolidations,  only  in  accordance 
with  the  provisions  of  this  Pari. 

§  543.21    Merger  or  consolidation. 

(a)  Permissible  mergers  or 
consolidation.  Federal  stock 
associations  may  merge  or  consolidate 
with  other  associatiiMis:  Provided,  tlial — 

(1)  All  constituent  assodatioos  have 
accounts  insured  by  the  Federal  Savings 
and  Loan  Insurance  Corporation,  except 
for  Federal  associations  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Corporation,  and  (2) 
if  any  constituent  is  a  mutual 
association,  the  resulting  association 
shall  be  mutually  held,  except  in  cases 
involving  supervisory  combinations, 
mergers  aiptalred  under  Part  563b  of 
this  ChaptCTtn*  combinations  in  which 
one  of  the  constituents  is  an  interim 
Federal  association  or  an  interim  state 
institution;  and  (3)  as  to  any  constituent 
association  which  is  not  a  Federal 
association,  the  merger  is  in  accordance 
with  the  laws  of  the  jurisdiction  in 
which  the  association  was  organized. 

(b)  Board  approval.  Prior  written 
approval  of  tfie  Board  is  required  for 
every  combination.  In  determining 
whether  to  confer  such  approval,  the 
Board  shall  apply  the  criteria  set  out  in 
§  571.5  of  this  Chapter  and  shall  impose 
any  condition  it  deems  necessary  or 
appropriate  to  ensure  conformity  with 
those  criteria  and  the  requirements  of 
this  Chapter.  Prior  written  approval  of 
the  Federal  Deposit  Insurance 
Corporation  is  required  for  every 
combination  involving  a  Federal 
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association  insured  by  the  Federal 
Deposit  Insurance  Corporation. 

(c)  Approval  by  the  Board's  Principal 
Supervisory  Agent.  (1)  The  specific 
approval  of  the  Board  (including 
recommending  modifications  of  the 
combination  agreement)  required  by 
paragraph  (b)  of  this  section  may  be 
given  by  the  Board's  Principal 
Supervisory  Agent  in  accordance  with 
the  conditions  set  forth  in  §  563.22  of 
this  Chapter. 

(2)  In  approving  a  merger  under 
paragraph  (c)  of  this  section,  the 
Principal  Supervisory  Agent  may 
approve  maintenance  of  an  office  of  the 
merging  association  as  a  facility  of  the 
resulting  association  and  may  approve  a 
temporary  increase  in  the  number  of 
directors  of  the  resulting  association, 
provided  that  the  association  submits  an 
acceptable  plan  for  bringing  the  board  of 
directors  into  compliance  with  the 
requirements  of  §  543.3  of  this 
Subchapter  within  a  reasonable  period 
of  time. 

(d)  Approval  of  board  of  directors. 
Before  filing  for  Board  approval,  the 
combination  and  the  combination 
agreement  shall  be  approved  by  each 
constituent  association's  board  of 
directors:  (1)  By  a  two-thirds  vote  of  the 
entire  board  of  each  Federal  association, 
and  (2)  as  required  by  state  law  or  other 
applicable  law  for  other  constituents. 

(e)  Conservator  or  receiver  action.  A 
conservator  or  receiver  for  an 
association  appointed  under  Part  547  of 
this  Subchapter  may  merge  the 
association  with  another  under  S  543.21 
without  submitting  the  combination 
agreement  to  the  association's  board  of 
directors  or  stockholders  for  their 
approval. 

(f)  Combination  agreement  (1)  All 
terms,  conditions,  agreements  or 
understandings,  or  other  provisions  with 
respect  to  the  combination,  shall  be  set 
forth  fully  in  a  written  combination 
agreement. 

(2)  The  combination  agreement  shall 
state:  (i)  That  the  combination  shall  not 
be  effective  unless  and  until  approved 
by  the  Board:  (ii)  which  constituent 
association  is  to  be  the  resulting 
association:  (iii)  the  name  of  the 
resulting  association;  (iv)  the  location  of 
the  home  office  and  any  other  ofHces  of 
the  resulting  association;  (v)  the  terms 
and  conditions  of  the  combination  and 
method  of  effectuation;  (vi)  any  charter 
amendments  or.  if  no  such  amendments 
are  to  be  made,  a  statement  that  the 
charter  of  one  of  the  constituent 
associations,  naming  it,  shall  be  the 
charter  of  the  surviving  or  resulting 
association,  or  the  new  charter  in  the 
event  of  consolidation;  (vii)  the  manner 
of  converting  or  exchanging  the  stock  of 


each  constituent  association  into  stock, 
insured  accounts,  or  other  securities  of 
the  resulting  association  or  cash, 
property,  rights,  or  securities  of  any 
other  entity  in  connection  with  the 
combination,  including  any  provision  for 
the  payment  of  cash  in  lieu  of  the 
issuance  or  recognition  of  fractional 
shares,  interests  or  rights,  or  for  any 
other  arrangements  with  respect  thereto 
consistent  with  the  provisions  of 
§  543.11-3  of  this  Part;  (viii)  the  basis 
upon  which  the  insured  accounts  of  the 
resulting  association  shall  be  issued;  (ix) 
the  number,  names  and  residence 
addresses,  and  terms  of  directors;  (x)  the 
e^ect  upon  and  assumption  of  any 
liquidation  account  of  a  disappearing 
association  by  the  resulting  association; 
and  (xi]  such  other  provisions, 
agreements,  or  understandings  as  relate 
to  the  combination. 

(g)  Corporate  title:  change  of  location. 
If  a  combination  agreement  provides  for 
the  resulting  association's  name  or 
location  to  be  changed,  and  it  is  a 
Federal  association,  its  charter  shall  be 
amended  accordingly. 

(h)  Application  for  Board  approval.  (1) 
Contents.  Application  shall  be  in  a  form 
prescribed  by  the  Board  and  shall 
include  appropriate  information 
responsive  to  the  factors  enumerated  in 
S  571.5  of  this  Chapter. 

(2)  Filing  requirement.  Constituent 
associations  shall  file  three  copies  of  the 
application  prepared  pursuant  to  this 
section  with  the  Supervisory  Agent.  The 
combination  agreement  for  a  bulk 
purchase  of  assets  shall  state  the 
information  required  by  §  543.21(f)(2)  of 
this  Subchapter.  Applicants  shall  also 
comply  with  section  7A  of  the  Clayton 
Act  (15  U.S.C.  18A)  and  regulations 
issued  thereunder  (16  CFR  Parts  801,  802 
and  803). 

(i)  Notice.  (1)  Public  Notice. 
Constituent  associations  shall  jointly 
publish  notice  pursuant  to  §  542.4  of  this 
Subchapter,  except  that  the  required 
newspaper  publication  of  notice  shall  be 
made  in  the  communities  in  which  the 
home  offices  of  the  constituent 
associations  are  located.  Promptly  after 
joint  publication  the  constituent 
associations  shall  jointly  file  with  the 
Supervisory  Agent  a  copy  of  the  notice 
and  publisher's  affidavit  of  publication. 

(2)  Notice  to  stockholders.  If  the 
combination  agreement  is  not  subject  to 
the  approval  by  stockholders  of  a 
Federal  stock  association  pursuant  to 
§§  543.22  or  543.23,  such  constituent 
Federal  stock  association  shall  mail 
notice  of  the  application  to  its 
stockholders,  within  10  days  of  being 
notified  by  the  Supervisory  Agent  that 
the  application  is  complete,  with  a  copy 
of  such  notice  to  the  Supervisory  Agent. 


The  contents  of  the  notice  shall  include: 
(i)  A  statement  that  an  application  under 
this  section  has  been  filed  with  the 
Board;  (ii)  the  name  and  address  of  the 
home  or  principal  office  of  each 
constituent  association;  (iii)  a  brief 
summary  of  the  principal  terms  of  the 
combination  agreement;  (iv)  the  name 
and  address  of  the  home  office  of  the 
resulting  association;  (v)  a  statement  as 
to  which  offices  of  constituent 
associations  are  to  be  maintained  as 
home  office  or  branches  and  which  are 
to  be  discontinued;  (vi)  a  statement  that 
any  person  may  file  written  comments 
concerning  the  application  which  will  be 
considered  by  the  Board  if  filed  with  the 
Supervisory  Agent  within  10  days  (or 
within  17  days  if  a  request  is  filed  within 
the  first  10  days  stating  that  more  time  is 
needed  to  furnish  additional 
information)  of  publication  or  such  later 
date  as  may  be  permitted  by  the 
Supervisory  Agent;  (vii)  a  statement 
notifying  each  stockholder  that  pursuant 
to  S  543.27  of  this  Part,  that  appraisal 
rights  are  not  available,  and  including  in 
such  notice  a  copy  of  S  543.27;  and  (viii) 
a  statement  that  Uie  application  and  all 
comments  filed  pursuant  to  the  notice 
shall  be  available  for  public  inspection 
by  .any  person  at  the  Office  of  the 
Supervisory  Agent,  except  for  any 
material  exempt  from  disclosure  prsuant 
to  the  Freedom  of  Information  Act. 

(3)  Procedure.  Processing  of  an 
application  under  this  section  shall 
follow  the  procedures  set  forth  in 
paragraph  (h)(1)  and  in  §§  542.4(b)  and 
542.4(c)  of  this  Subchapter  Provided, 
that  in  the  case  of  mergers  involving  an 
acquisition  subject  to  Part  574,  instead 
of  the  public  notice  procedures  of 
paragraph  (i)(l),  the  public  notice 
procedures  of  Part  574  shall  be 
applicable. 

(4)  Supervisory  exception.  This 
paragraph  (i)  does  not  apply  to 
combinations  instituted  for  supervisory 
reasons.  ^ 

§543.22    Short-fwm  merger. 

(a)  General.  In  any  case  in  which  at 
least  90  percent  of  the  outstanding 
shares  of  each  class  of  the  stock  of  an 
insured  institution  or  institutions  is 
owned  by  another  insured  institution, 
and  one  of  the  insured  institutions  is  a 
Federal  association  and  the  other 
insured  institution  or  institutions  are 
Federal  associations  or  are  insured 
state-chartered  institutions  and  with 
respect  to  the  state-chartered  institution, 
state  law  permits  and  insured  institution 
of  such  jurisdiction  to  merge  with 
another  insured  institution,  the  insured 
institution  having  such  stock  ownership 
may  either  merge  the  other  insured 
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instUntioa  iato  itself  and  assome  atl  of 
its  obligations,  or  mei:ge  itself  into  one  of 
the  other  insured  institutions.  Such 
merger  may  be  effected  by  executing 
and  filing  with  the  Supervisory  Agent  a 
copy  of  Um  resok^on  of  the  parent 
insmied  institution'fi  board  of  directors 
to  so  merge,  a  copy  of  the  combination 
agreement  and  the  date  of  the  adoption: 
Provided,  tfwt  ia  the  event  the  parent 
insured  inslkution  shall  end  up  not 
owning  all  the  oustanding  stock 
(disregarding  any  required  qualifying 
shares  of  stock  of  directors)  of  the 
subsidiary  insured  institution  or 
institutions  that  «re  parties  <o  (he 
merger,  the  resolution  of  the  board  of 
directors  of  the  parent  insured 
institution  shall  state  the  terms  and 
conditioiu  of  the  mei;ger.  including  the 
securities,  cash,  property,  or  rights  to  be 
issued,  paid,  delivered  or  granted  by  the 
survivor  upon  surrender  of  each  share  of 
stock  of  the  disappeariag  entity  or 
entities  not  owned  by  the  parent  insured 
institution. 

(b)  Subsidiary  resulting  association-  If 
the  parent  insured  institution  is  not  the 
resulting  association,  the  resolution 
shall  inckide  provision  for  pro  rata 
issuance  of  stock  of  the  resulting 
association  to  the  holders  of  stock  of  the 
parent  insured  institution  shall  file 
evidence  with  the  Supervisory  Agent 
that  the  proposed  merger  has  been 
approved  by  an  affirmative  vote  of  the 
majority  of  the  outstanding  stock  of  the 
parent  insured  institution  entitled  to 
vote  thereon  at  a  meeting  duly  called. 

(c)  Corporate  title.  The  resulting 
association  may  change  its  corporate 
name  by  the  inclusion  of  a  proviuon  to 
that  effect  in  the  resolution  of  merger 
adopted,  and  upon  the  effective  date  of 
the  mei<ger  the  name  of  the  ii\sured 
institution  shall  be  so  changed: 
Provided,  that  any  Federal  association 
which  is  the  resulting  association 
pursuant  to  this  section  may  only 
change  its  corporate  title  in 
conformance  with  5  542^  of  this 
Subchapter. 

(d)  Processing;  delegation.  Processing 
of  an  ai^plication  under  this  section  shall 
follow  the  procedures  set  forth  in 

S  543.21(h)(3).  Approval  by  the  Board 
shall  be  governed  by  i  543.21{c). 

(e)  Appraisal  rights.  Whenever  any 
constituent  Federal  association  party  to 
a  merger  affected  by  this  section  is  the 
disappearing  association,  any  notice  or 
proxy  materials  furnished  to 
stockholders  must  contain  information 
that  the  stockholders  of  the  constituent 
Federal  association  or  associations  shall 
have  appraisal  rights  as  set  forth  in 

§  543.27  except  when  the  Federal 
association  is  wholly  owned 


(disgregarding  any  required  qtialifying 
shares  of  stodc  of  directors). 

§543.23    Approval  ^ystockholdors  tar 
morgor  or  consoDdafion. 

(a)  General  rule.  Unless  a  greater 
percentage  is  specified  in  the 
association's  chartec  an  afiirmative 
vole  of  two-thirds  of  the  outstanding 
voting  stock  shall  be  required  for 
approval  of  any  combination  agreement. 
If  any  class  of  shares  of  stock  is  entitled 
to  vote  as  a  class  pursuant  to  §  543.4  of 
this  Patl  an  affirmative  vote  of  a 
majority  of  shares  of  stock  of  each 
voting  class  and  two-thirds  of  the  total 
voting  shares  of  stock  shall  be  required 
unless  a  greater  percentage  is  specified 
in  the  charter. 

(bl  Cenewl  exception.  Stockholders  of 
the  resulting  association  need  not 
antiiorire  a  combination  agreement  if: 
(1)  It  does  not  involve  an  interim  Federal 
association  or  an  interim  state 
institntion;  {2)  the  association's  diarter 
is  not  amended;  (3)  each  share  of  stock 
outstanding  immediately  prior  to  the 
effective  date  of  the  combination  is  to 
be  aa  identical  outstanding  share  of  a 
stock  -or  a  treaaory  share  «rf  stock  of  the 
resulting  association  after  such  effective 
date;  and  {4)  either  (i)  no  shares  of 
voting  stodc  of  the  resulting  associatitm 
and  no  securities  convertible  into  such 
stock  are  to  be  issved  or  delivered  under 
the  plan  of  combination,  or  (ii)  the 
au^orized  unissoed  shares  or  the 
treasury  shares  of  voting  stock  of  the 
resulting  association  to  be  issued  or 
delivered  under  the  plan  of  combination, 
plus  those  shares  of  stodc  initially 
issuable  upon  coRwrskm  of  any 
securitieB  to  be  issued  or  delivered 
under  such  plan,  do  not  exceed  15 
percent  of  the  total  shares  of  voting 
stodc  of  such  assocaatioB  outstanding 
immediately  prior  to  the  effective  date 
of  the  combination. 

(c)  Exceptions  far  certain 
combinations  invoking  an  interim 
institation.  Stockholders  of  a  Federal 
stock  association  need  not  authorize  by 
a  two-thirds  affirmative  vote 
combinations  involving  an  interim 
Federal  association  or  an  interim  state 
institution  where  a  company  acquires 
the  resulting  Federal  stock  association 
pursuant  to  i  574.4  of  this  Chapter  In 
those  cases,  the  required  approval 
voting  stock  of  the  Federal  association. 
If  any  class  of  stock  is  entitled  to  vote  as 
a  class  pursuant  to  (543.4  of  this  P»l  an 
affirmative  vote  of  a  mafority  of  the 
stock  of  each  voting  class  shall  be 
required. 

(d)  Disdosure.  The  Board  may 
require,  in  connection  with  a 
combination  under  this  section,  such 
disclosure  of  information  as  it  deems 


necessary  or  desirable  for  the  protection 
of  investors  in  any  of  the  otmstituent 
associations. 

§541^4    MMm ol coinblwaMew lor 
morgor  or  oofwottdatian. 

(a)  Contents.  Following  stockholder 
ai^rovaL  articles  of  con^nation  shall 
be  executed  m  4ap)ioate  by  each 
association,  by  its  chief  execative  officer 
or  executive  vice  president  and  by  its 
secretary  or  an  assistant  secretary,  and 
vnified  by  one  of  Hie  officers  of  each 
association  signiMg  ouch  artides.  and 
shall  contain:  (1)  Tlie  terms  of  die 
combination  agreement  (either  set  forth 
or  attaciied  as  an  exhibit):  (2)  the 
number  of  shares  of  stodc  tn  each 
associalioD;  and  (3)  the  number  of 
shares  of  stock  in  each  association 
voted  for  and  agaiast  sach  combinatioa 
agreement 

(b)  Filing.  Both  sets  of  artides  of 
combination  sbaV  be  Hied  with  the 
Supervisory  Agent  «v4)o  ^all.  if  he  finds 
that  such  articles  conform  to  (he 
requirements  of  this  regalation.  endorse 
the  artides  and  return  one  set  to  the 
resulting  associatioB. 


§543.25 

consumnotiaa  tor  I 

(a)  Effective  date.  No  oombmatioa 
under  this  ayecuieait  shaU  be  effective 
until  approTvd  by  the  Board  or  its 
delegate.  The  elective  date  of  a 
combine  tioo  in  whscfa  the  resulting 
association  is  a  Federal  stock 
association  shall  be  the  date  of 
endorsement  xn  the  ui  tides  of 
combination  by  the  Supervisory  Agent. 
A  later  effective  date,  up  to  M  days  after 
the  date  of  approval  of  die  coabinatian. 
may  be  reqoested  by  the  af^Ucaat  as 
part  of  the  application  sobbed  to 
approval  by  the  Board  or  ^  ddegale. 
The  effective  date  of  a  oombinatiaa  ia 
which  the  resulting  asaodatian  is  not  a 
Federal  asscxuation  shall  be  a  date 
subsequent  to  Board  approval 
prescribed  by  the  law  of  the  state  nnder 
which  the  resulting  assodatioo  is 
chartered,  or  other  appUcabte  law.  if  a 
disappearing  assodatioo  combining 
uader  this  section  is  a  Federal 
association,  its  charter  shall  be  deeaied 
to  be  cancelled  as  of  the  effective  date 
of  the  corabinatioK  such  charter  shall  be 
surrendered  to  the  Supervisory  Agent  at 
the  time  of  filing  of  the  artides  of 
combination. 

(b)  Date  ofcoasiaunation.  No 
combinatian  under  this  section  may  be 
conduded  tantil  bU  necessary 
compUance  materials,  as  reqadred  by 
any  conditicms  to  the  resolutioa 
approving  such  combination  by  the 
Board  or  its  delegate,  have  been 
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submitted  to  the  satisfaction  of  the 
Supervisory  Agent.  The  effective  date 
and  the  date  of  consummation  may  be 
simultaneous  only  if  the  above  noted 
materials  have  been  submitted  to  and 
approved  by  the  Supervisory  Agent. 
Until  the  compliance  materials  have 
been  submitted  to  and  approved  by  the 
Supervisory  Agent,  the  Board  or  its 
delegate  shall  have  the  right  to  alter, 
suspend  or  withdraw  its  approval 
should  any  interim  development  be 
deemed  by  the  Board  or  its  delegate  to 
be  a  material  change  in  circumstances 
warranting  such  action. 

9  543.26    Continuny  of  corporate  existence 
after  merger  or  consolidation. 

On  the  effective  date  of  a  combination 
in  which  the  resulting  association  is  a 
Federal  association,  all  assets  and 
property  (real,  personal,  and  mixed, 
tangible,  and  intangible,  choses  in 
action,  rights  and  credits]  of  the 
association  shall  immediately,  without 
any  further  act.  become  the  property  of 
the  resulting  association  to  the  same 
extent  as  they  were  the  property  of  the 
disappearing  association,  and  the 
resulting  association  shall  be  a 
continuation  of  the  entity  which 
absorbed  the  association.  All  rights, 
obligations,  duties  and  liabilities  of  the 
association  shall  remain  unimpaired, 
and  the  resulting  association  shall,  on 
the  effective  date  of  the  combination, 
succeed  to  all  those  rights  and 
obligations. 

$543.27    Dissenter*' appraisal  rights  in 
merger  or  consolidation. 

(a)  Right  to  demand  payment  affair 
value.  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  stockholder  of 
record  of  a  Federal  stock  association 
combining  in  accordance  with  {  543.21. 
543.22  or  543.30  of  this  Part  shall  have 
the  right  to  demand  payment  of  the  fair 
value  of  his  stock:  Provided,  that  such 
stockholder  complies  with  the 
provisions  of  paragraph  (c)  of  this 
section  and.  where  a  stockholder  vote  to 
approve  a  combination  involving  a 
Federal  association  is  required,  such 
stockholder  has  not  voted  in  favor  of  the 
combination. 

(b)  Exceptions.  No  stockholder 
'  required  to  accept  only  qualified 

consideration  for  his  stock  shall  have 
the  right  under  this  section  to  demand 
payment  of  the  stock's  fair  value,  if  (1) 
such  stock  was  listed  on  a  national 
seoirities  exchange  or  quoted  on  the 
NASDAQ  on  the  date  of  the  meeting  of 
stockholders  at  which  the  combination 
was  acted  upon,  where  a  stockholder 


vote  is  required;  or  (2)  stockholder 
action  is  not  required  for  a  combination 
made  pursuant  to  S  543.21  or  543.22(b]. 

(c)  Procedure.  (1)  Notice.  If  the 
combination  agreement  is  not  subject  to 
the  approval  by  the  stockholders  of  a 
Fbderal  stock  association,  such 
constituent  Federal  stock  association 
shall  notify  all  stockholders  in 
accordance  with  the  applicable 
notification  provisions  set  forth  in 
S  543.21(i)(2]  of  this  Part.  If  the 
combination  agreement  is  subject  to  the 
approval  by  the  stockholders  of  a 
Federal  stock  association,  such  Federal 
stock  association  shall  include  a 
statement  notifying  each  stockholder 
entitled  to  appraisal  rights  pursuant  to 
tliis  section  of  the  effective  date  of  the 
combination,  and  of  the  fact  that 
appraisal  rights  are  available  for  any  or 
all  shares  of  stock  pursuant  to  this 
section,  in  the  proxy  materials  furnished 
to  the  stockholders,  and  the  association 
shall  also  include  in  such  proxy 
materials  a  copy  of  this  S  543.27. 

(2)  Demand  for  appraisal  and 
payment.  Each  stockholder  electing  to 
make  a  demand  under  this  section  shall 
deliver  to  the  Federal  stock  association, 
prior  to  the  later  of  the  effective  date  of 
the  combination  or  twenty  days  after 
receipt  of  the  notice  required  in 
paragraph  {c)(l)  of  this  section,  a  writing 
identifying  himself  and  stating  his 
intention  to  demand  appraisal  of  and 
payment  for  his  stock.  Where  a 
stockholder  vote  is  required,  such 
demand  must  be  in  addition  to  and 
separate  from  any  proxy  or  vote  against 
the  combination  by  the  stockholder. 

(3)  Written  offer.  Within  ten  days 
after  the  effective  date  of  the 
combination,  the  resulting  association 
shall  (i)  give  written  notice  by  mail  to 
stockholders  of  constituent  Federal 
stock  associations  who  have  complied 
with  the  provisions  of  paragraph  (c)(2) 
of  this  section  and  have  not  voted  in 
favor  of  the  combination,  of  the  effective 
date  of  the  combination;  (ii)  make  a 
written  offer  to  each  stockholder  to  pay 
for  dissenting  shares  of  stock  at  a 
specified  price  deemed  by  the  resulting 
association  to  be  the  fair  value  thereof; 
and  (iii)  inform  those  stockholders  that, 
within  sixty  days  of  such  date,  the 
respective  requirements  of  paragraphs 
(c)  (5)  and  (6)  of  this  section  must  be 
satisfied.  The  notice  and  offer  shall  be 
accompanied  by  a  balance  sheet  and 
statement  of  income  of  the  association, 
for  a  fiscal  year  ending  not  more  than 
sixteen  months  before  the  date  of  notice 
and  offer,  together  with  the  latest 
available  interim  financial  statements. 


(4)  Acceptance  of  offer.  If,  within  sixty 
days  of  the  effective  date  of  the 
combination,  the  fair  value  is  agreed 
upon  between  the  resulting  association 
and  any  stockholder  who  has  conxplied 
with  the  provisions  of  paragraph  (c)(2). 
payment  therefor  shall  be  made  withn 
ninety  days  of  the  effective  date  of  the 
combination. 

(5)  Petition  to  be  filed  if  offer  not 
accepted.  If,  within  sixty  days  of  the 
effective  date  of  the  combination,  the 
resulting  association  and  any 
stockholder  who  has  complied  with  the 
provisions  of  paragraph  (c)(2)  do  not 
agree  as  to  the  fair  value,  then  any  such 
stockholder  may  file  a  petition  with  the 
Office  of  General  Counsel  of  the  Board, 
with  a  copy  by  registered  or  certified 
mail  to  the  resulting  association, 
demanding  a  determination  of  fair  value 

'  of  the  stock  of  all  such  stockholders.  A 
stockholder  entitled  to  file  a  petition 
under  this  section  who  fails  to  file  such 
petition  within  sixty  days  of  the 
effective  date  of  the  combination  shall 
be  deemed  to  have  accepted  the  terms 
offered  under  the  combination. 

(6)  Stock  certificates  to  be  noted. 
Within  sixty  days  of  the  effective  date 
of  the  combination,  each  stockholder 
demanding  appraisal  and  payment 
under  this  section  shall  submit  to  the 
transfer  agent  his  certificates  of  stock 
for  notation  thereon  that  an  appraisal 
and  payment  have  been  demanded  with 
respect  to  such  stock  and  that  appraisal 
proceedings  are  pending.  Any 
stockholder  who  fails  to  submit  his 
stock  certificates  for  such  notation  shall 
no  longer  be  entitled  to  appraisal  rights 
under  this  section  and  shall  be  deemed 
to  have  accepted  the  terms  offered 
under  the  combination. 

(7)  Withdrawal  of  demand.  At  any 
time  within  sixty  days  after  the  effective 
date  of  the  combination,  any  stockholder 
shall  have  the  right  to  withdraw  his 
demand  for  appraisal  and  to  accept  the 
terms  offered  upon  the  combination. 

(8)  Voting  and  distribution.  Any 
stockholder  who  has  demanded 
appraisal  rights  as  provided  in   , 
paragraph  (c)(2)  shall  thereafter  neither 
be  entitled  to  vote  such  stock  for  any 
purpose  nor  be  entiUed  to  the  payment 
of  dividends  or  other  distributions  on 
the  stock  (except  dividends  or  other 
distribution  payable  to,  or  a  vote  to  be 
taken  by,  stockholders  of  record  at  a 
date  which  is  on  or  prior  to,  the  effective 
date  of  the  combination):  Provided:  that 
if  any  stockholder  becomes  unentitled  to 
appraisal  and  payment  of  appraised 
value  with  respect  to  such  stock  and 
accepts  or  is  deemed  to  have  accepted 
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the  terms  offered  upon  the  combination, 
such  stockholder  shall  thereupon  be 
entitled  to  vote  and  receive  the 
distribution  described  above. 

(9)  Status.  Shares  of  stock  of  the 
resulting  association  into  which  stock  of 
the  stockholders  demanding  appraisal 
rights  would  have  been  converted  or 
exchanged,  had  they  assented  to  the 
combination,  shall  have  the  status  of 
authorized  and  unissued  stock  of  the 
resulting  association. 

(d)  Valuation  by  the  Board  or  its 
delegate.  (1)  Procedures.  The  Board  or 
its  delegate  shall,  as  it  may  elect,  either 
appoint  one  or  more  independent 
persons  or  direct  an  appropriate  Office 
of  the  Board  to  appraise  the  shares  to 
determine  their  fair  value,  as  of  the 
effective  date  of  the  combination, 
exclusive  of  any  element  of  value 
arising  from  the  accomplishment  or 
expectation  of  the  combination.  The 
Board,  after  consideration  of  the 
appraisal  report  or  the  advice  of  the 
appropriate  Office,  shall,  if  it  concurs  in 
the  valuation  of  the  shares,  direct 
payment  by  the  resulting  association  of 
the  appraised  fair  value  of  the  shares  of 
stock,  upon  surrender  of  the  certificates 
representing  such  stock.  Payment  by  the 
resulting  association  shall  be  made, 
together  wfth  interest  from  the  effective 
date  of  the  combination,  at  a  rate 
deemed  equitable  by  the  Board  within 
30  days  after  the  Board's  determination 
of  fair  value. 

(2)  Cost  and  expenses.  The  cost  and 
expenses  of  any  proceeding  under  this 
section  may  be  apportioned  and 
assessed  by  the  Board  as  it  may  deem 
equitable  against  all  or  some  of  the 
parties.  In  making  this  determination  the 
Board  shall  consider  whether  any  party 
had  acted  arbitrarily,  vexatiously.  or  not 
in  good  faith  in  respect  to  the  rights, 
provided  by  this  section. 

(0)  Reorganizations  using  interims. 
For  reorganizations  involving  the  use  of 
an  interim  Federal  association  pursuant 
to  Part  574  herein,  the  holding  company 
shall  constitute  the  resulting  association 
for  purposes  of  satisfying  dissenters' 
appraisal  rights. 

(f)  Definitions.  The  following 
definitions  shall  apply  for  purposes  of 
this  section: 

(1)  Fair  value.  The  term  "fair  value" 
shall  mean  the  appraisal  of.  and 
valuation  assigned  by  the  Board  or  its 
delegate  to,  the  stock  of  a  Federal  stock 
association  combining  in  accordance 
with  §§  543.21,  543.22  or  543.30  of  this 
Part,  pursuant  to  a  duly  perfected 
stockholder  demand  for  appraisal,  and 
payment  for  such  stock  pursuant  to  the 
§  543.27  of  this  Part.  In  determining  the 
fair  value  of  the  stock  of  a  Federal  stock 
association,  the  Board  or  its  delegate 


shall  in^its  discretion  take  into 
consideration  any  factors  it  deems 
relevant  in  appraising  the  value  of 
shares  of  stock  of  an  insured  institution 
on  a  "going  concern"  basis,  including, 
but  not  limited  to,  an  evaluation  of  any 
arms'  length  trades  in  the  stock,  the 
association's  net  asset  value,  historical 
earnings,  future  prospects  for  earnings, 
fmancial  condition,  dividends  record, 
investment  value,  and  book  value. 

(2)  NASDAQ.  The  term  "NASDAQ- 
shall  mean  the  National  Association  of 
Securities  Dealers'  Automated 
Quotation  system. 

(3)  National  securities  exchange.  The 
term  "national  securities  exchange" 
shall  mean  the  New  York  Stock 
Exchange  or  American  Stock  Exchange. 

(4)  Qualified  consideration.  The  term 
"qualified  consideration"  shall  mean 
cash,  shares  of  stock  of  any  association 
or  corporation  which  at  the  effective 
date  of  the  combination  are  listed  on  a 
national  securities  exchange  or  quoted 
on  the  NASDAQ,  or  any  combination  or 
shares  of  such  stock  and  cash. 

§  543.28    Supervisory  combinations. 

Notwithstanding  anything  in  this  Part, 
the  Board  may  determine  to  waive  or 
deem  inapplicable  any  provision  of 
§§  543.21-543.27  if  the  Board  determines 
that  severe  financial  conditions  exit  that 
threaten  the  stability  of  such  an 
association  and  that  such  action  is  likely 
to  improve  the  financial  condition  of  the 
association,  or  to  avert  insolvency  or 
imminent  failure  of  an  association  as 
defined  in  §  541.3  of  this  Subchapter.  For 
purposes  of  such  action  under  section 
5{d)  of  the  Home  Owners'  Loan  Act,  the 
term  "member"  shall  include 
stockholders  of  a  Federal  stock 
association.  The  term  "insolvency"  shall 
mean  that  the  assets  of  the  association 
are  less  than  its  obligation  to  its 
creditors  and  others,  including  its 
depositors. 

§543.29    (Reserved] 

§  543.30    Bulk  purchase  or  sale  of  assets. 

(a)  Permissible  buJ/i  purchase  of 
assets.  Federal  stock  associations  may 
enter  into  bulk-purchase-of-asset 
transactions  as  transferee  with  other 
entities:  Provided:  That  (!)  all  transferor 
entities  are  depository  institutions,  and 
42)  the  transferee  Federal  stock 
association  (i)  will  meet  the 
requirements  of  Federal  Home  Loan 
Bank  membership  and  insurance  of 
accounts  after  the  transaction:  and  (ii) 
conforms,  within  the  time  prescribed  by 
the  Board,  to  the  requirements  of  section 
5(c)  of  the  Home  Owners'  Loan  Act;  and 
(3)  the  transferor  is  not  a  mutual 
association  chartered  by  the  Board  or 


insured  by  the  FSLIC  except  in  cases 
involving  combinations  approved  under 
Part  563b  of  Subchapter  D. 

(b)  Permissible  bulk  sale  of  assets. 
Federal  stock  associations  may  enter 
into  bulk  sales  of  assets  transactions  as 
transferor  only  in  connection  with 
combinations  instituted  for  supervisory 
reasons. 

(c)  Bulk  purchase  or  sale  of  assets 
defined.  A  purchase  or  sale  of  assets  by 
a  Federal  stock  association  shall  be 
deemed  a  bulk  purchase  or  sale  if  it 
involves  the  acquisition  or  disposition 
by  the  Federal  stock  association  of  all  or 
substantially  all  of  the  association's 
assets  other  than  in  the  ordinary  course 
of  business.  An  acquisition  or 
disposition  shall  be  deemed  to  involve 
substantially  all  of  an  association's 
assets  if  the  association's  and  its 
subsidiaries'  net  book  value  of  the 
assets  to  be  acquired  or  disposed  or  the 
amount  paid  or  to  be  received  by  the 
association  for  such  acquisition  exceeds 
fifty  percent  of  the  total  assets  of  the 
association  and  its  subsidiaries  prior  to 
the  acquisition  or  disposition. 

(d)  Board  approval.  Prior  written 
approval  of  the  Board  is  required  for 
every  bulk  purchase  or  sale  of  assets.  In 
determining  whether  to  confer  such 
approval,  the  Board  shall  apply  the 
criteria  set  out  in  §  571.5  of  this  Chapter 
and  shall  impose  any  condition  it  deems 
necessary  or  appropriate  to  ensure 
conformity  with  those  criteria  and  the 
requirements  of  this  Chapter.  Prior 
written  approval  of  the  Federal  Deposit 
Insurance  Corporation  is  required  for 
every  combination  involving  both  a 
Federal  association  insured  by  the 
Federal  Deposit  Insurance  Corporation 
and  an  association  not  insured  by  such 
Corporation. 

(e)  Approval  by  the  Board's  Principa 
Supervisory  Agent.  The  specific 
approval  of  the  Board  (including 
recommending  modiflcations  of  the 
combination  agreement)  required  by 
paragraph  (b)  of  this  section  may  be 
given  by  the  Board's  Principal 
Supervisory  Agent  in  accordance  with 
the  conditions  set  forth  in  §  563.22  of 
this  Chapter. 

(f)  Approval  of  board  of  directors. 
Before  filing  for  Board  approval  of  a 
bulk  purchase  or  sale  of  assets,  the 
combination  shall  be  approved  by  each 
constituent  association's  board  of 
directors:  (1)  By  a  two-thirds  vote  of  the 
entire  board  of  each  Federal  association, 
and  (2)  as  required  by  state  law  or  other 
applicable  law  for  other  constituents. 

(g)  Combination  agreement.  (1)  All 
terms,  conditions,  agreements, 
understandings,  or  other  provisions  with 
respect  to  a  combination  involving  a 
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bulk  purchase  of  assets  shall  be  set  forth 
fully  in  a  written  combination 
agreement. 

(2)  The  combination  agreement  for  a 
bulk  purchase  of  assets  shall  state  the 
information  required  by  §  543.21(f)(2). 

(h)  Application  for  Board  approval. 
Application  for  Board  approval  of  a  bulk 
purchase  of  assets  shall  follow  the 
procedures  of  §  543.21(h). 

(i)  Notice.  Notice  requirements  for  a 
bulk  purchase  of  assets  shall  follow  the 
procedures  of  §  543.21(i). 

§S43J1    Approval  by  sMcktioktar*. 

Approval  by  stockholders  of  a  federal 
stock  association  for  a  bulk  purchase  of 
assets  shall  be  required  under  the 
circumstances  specified  in  %  543.23  of 
this  Part. 

S  543.32    ArtldM  of  combinatioa 

Articles  of  combination  for  a  bulk 
purchase  of  assets  shall  be  executed 
pursuant  to  the  requirements  of  S  543.24 
of  this  Part 

§543.33    Eftaetiv*  (tat*;  dat*  of     . 
consummation. 

The  effective  date  and  the  date  of 
consummation  for  a  bulk  purchase  or 
sale  of  assets  shall  be  determined 
pursuant  to  §  543.25  of  this  Part. 

§  543.34    Continutty  of  coq>onite  existtnce 
aftar  bulk  purchaa*  or  ukt  of  assets. 

The  continuity  of  corporate  existence 
of  a  Federal  stock  association  shall  not 
be  a^ected  by  a  bulk  purchase  or  sale  of 
assets. 

§543.35    Dtesentsrs' appraisal  rights  In 
bulk  purctMS*  or  sals  of  asasts. 

Dissenters'  appraisal  rights  in 
connection  with  a  bulk  purchase  or  sale 
of  assets  shall  exist  under  the 
circumstances  set  forth  in  §  543.27  of 
this  Part. 

§  543.36    Partial  purchase  or  sal*  of 

(a)  General.  A  purchase  or  sale  of 
assets  by  a  Federal  stock  association 
shall  be  considered  a  partial  purchase  or 
sale  of  assets  if  the  transaction  involves 
the  acquisition  or  disposition  by  the 
Federal  stock  association  of  assets, 
other  than  in  the  ordinary  course  of 
business,  in  any  amount  which  is  less 
than  "all  or  substantially  all  of  the 
association's  assets,"  as  deOned  in 

§  543.30(c)  of  this  Part. 

(b)  Percentage  of  assets  test.  A 
partical  purchase  or  sale  of  assets  by  a 
Federal  stock  association  shall  not  be 
deemed  to  involve  all  or  substantially 
all  of  the  association's  assets  if  the 
association's  and  its  subsidiaries'  equity 
in  the  net  book  value  of  such  assets  to 
be  acquired  or  disposed  or  the  total 


amount  paid  or  received  for  such 
acquisition  or  disposition  does  not 
exceed  fifty  percent  of  the  total  assets  of 
the  association  and  its  subsidiaries  prior 
to  the  purchase  or  sale,  except  where 
the  purchase  or  sale  is  part  of  an  overall 
plan  contemplating  the  sale  or  purchse 
of  greater  than  fifty  percent  of  the  total 
assets  of  the  association  and  its 
subsidiaries.  Partial  purchases  or  sales 
of  assets  shall  be  governed  by  S  563.22 
of  this  Chapter. 

SS43.37-S43.39    [ReswvMl] 

§  543.40    Reorganization  [R*s*rv*d] 

§543.41-543.49    [Reserved] 

§543.50    DtosokJtkM). 

Federal  stock  associations  may 
voluntarily  dissolve  themselves  only  in 
accordance  with  the  provisions  of  this 
Part.  I 

§543.51    Vokintary  dissolution. 

(a)  Plan  for  dissolution.  A  Federal 
stock  association's  board  of  directors 
may  propose  a  plan  for  dissolution  of 
the  association.  The  plan  shall  be 
approved  by  a  two-thirds  vote  of  the 
authorized  nimiber  of  directors.  The 
plan  may  provide  for  (1)  Appointment 
of  the  Federal  Savings  and  IJaan         , 
Insurance  Corporation  (under  section  5 
of  the  Home  Owners'  Loan  Act  or 
section  406  of  the  National  Housing  Act) 
as  receiver  for  the  purpose  of 
liquidation:  (2)  transfer  of  all  the 
association's  assets  to  a  depository 
institution  under  Federal  or  State 
charter  either  for  cash  sufficient  to  pay 
all  obligations  of  the  association  and 
retire  all  outstanding  accounts  or  in 
exchange  for  that  institution's  payment 
of  all  the  association's  outstanding 
obligations  or  other  evidence  of  interest 
to  the  association's  accounthoiders  on  a 
pro  rata  basis;  or  (3)  dissolution  in  a 
manner  proposed  by  the  directors  which 
they  consider  best  for  all  concerned.  The 
plan,  and  a  statement  of  reasons  for 
proposing  dissolution  and  for  proposing 
the  plan,  shall  be  submitted  to  the  Board 
for  approval. 

(b)  Board  approval.  The  Board  may 
approve  the  plan  if  the  Board  believes 
dissolution  is  advisable  and  the  plan 
best  for  all  concerned,  but  if  the  Board 
considers  the  plan  inadvisable,  the 
Board  may  either  make 
recommendations  to  the  association 
concerning  the  plan  or  disapprove  the 
plan. 

§  543.52    Approval  by  stoQkhoMers  for 
dissolution. 

(a)  Stockholder  vote.  When  a  plan  of 
dissolution  is  approved  by  the 
associations  board  of  directors  and  by 
the  Board,  the  plan  shall  be  submitted  to 
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the  association's  stockholders  at  a  legal 
meeting,  and  shall  become  elective 
when  approved  by  the  affirmative  vote 
of  two-thirds  of  the  outstanding  voting 
stock.  If  any  class  of  stock  is  entitled  to 
vote  as  a  class  pursuant  to  }  543.4  of  this 
Part,  an  affirmative  vote  of  a  majority  of 
the  stock  of  each  voting  class  and  two- 
thirds  of  the  total  voting  stock  shall  be 
required. 

(b)  Dissenters '  appraisal  rights. 
Nothing  in  this  Part  shall  be  interpreted 
as  providing  dissenters'  appraisal  rights 
to  any  stockholder  of  an  association 
dissolving  in  accordance  with  this  Part. 

§543.53    Notice  Of  dissolution. 

(a)  Notice  to  creditors.  Upon  filing  ef 
a  plan  of  dissolution  with  the  Board,  the 
dissolving  association  shall  immediately 
cause  notice  thereof  to  be  mailed  to 
each  known  creditor  of  the  association. 

(b)  Notice  to  accounthoiders.  Notice 
of  the  stockholders'  affirmative  vote  to 
approve  the  plan  of  dissolution  shall  be 
furnished  to  any  affected  accountholder 
pursuant  to  §  565.5  of  this  Subchapter. 

§  543.54    Procedure  for  dissolution  after 
Board  and  stockholder  approval. 
Upon  approval  of  the  plan  of 
dissolution  by  the  Board  and  a  vote  of 
stockholders,  the  dissolving  association 
shall  immediately  proceed  to  collect  its 
assets,  convey  and  dispose  of  its 
properties  that  are  not  to  be  distributed 
in  kind  to  its  stockholders,  pay,  satisfy 
and  discharge  its  liabilities  and 
obligations,  and  do  all  other  acts 
required  to  liquidate  its  business  and 
affairs,  and  after  paying  or  adequately 
providing  for  the  payment  of  all  its 
obligations  an  Uabilities,  distribute  the 
remainder  of  its  assets,  either  in  cash  or 
in  kind,  among  its  class  or  classes  of 
stockholders  according  to  their 
respective  rights  and  preferences. 

§  543.55    Termination  of  corporate 
existence. 

(a)  Completion  of  dissolution.  After 
dissolution  in  accordance  with  the  plan, 
a  certificate  evidencing  dissolution, 
supported  by  such  evidence  as  the 
Board  may  require,  shall  immediately  be 
filed  with  the  Board.  When  the  Board 
receives  such  evidence  satisfactory  to  it, 
it  will  terminate  the  corporate  existence 
of  the  dissolved  association  and  the 
association's  charter  shall  thereby  be 
cancelled. 

(b)  Continuation  of  corporate 
existence  after  dissolution.  Any 
association  dissolving  in  accordance 
with  this  Part  shall  nevertheless 
continue  its  corporate  existence  for  a 
period  of  three  years  from  such 
dissolution,  or  for  such  longer  period  as 
the  Board  in  its  discretion  may  direct. 
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solely  for  the  purposes  of  prosecuting 
and  defending  legal  actions,  suits,  or 
proceedings,  whether  civil,  criminal  or 
administrative,  brought  by  or  against 
such  association,  settling  and  closing 
business,  disposing  of  or  otherwise 
conveying  property  and  discharging 
liabilities,  and  for  the  distribution  to 
stockholders  of  any  remaining  assets, 
but  not  for  the  purpose  of  continuing  the 
business  for  which  the  association  was 
organized.  Any  association  dissolved 
pursuant  to  this  Part  shall,  with  respect 
to  any  action,  suit  or  proceeding, 
whether  civil,  criminal  or 
administrative,  brought  by  or  against 
such  association,  either  prior  to  or 
within  three  years  of  the  date  of  its 
dissolution,  be  deemed  to  continue  its 
corporate  existence  beyond  the  three- 
year  period  until  any  and  all  final 
judgments,  orders  or  decrees  in 
connection  with  such  action,  suit  or 
proceeding  have  been  fully  executed. 

§  543.56    Involuntary  dissolution. 

Notwithstanding  the  foregoing 
provisions  of  this  Part,  the  Board  may 
determine  to  waive  or  deem 
inapplicable  any  provision  of  §§  543.51- 
543.55  of  this  Part  for  dissolutions 
instituted  for  supervisory  reasons  or 
pursuant  to  Part  574  of  this  Subchapter. 

§543.57-543.59    [Reserved! 

§  543.60    Supervisory  waiver. 

Notwithstanding  the  foregoing 
provisions  of  Part  543,  the  Board  may 
determine  to  waive  or  deem 
inapplicable  any  provision  of  §§  543.1- 
543.59  of  this  Part  to  facilitate:  (a)  an 
acquisition  to  prevent  the  failure  of  an 
institution  chartered  by  the  Board  or 
insured  by  the  Corporation;  or  (b)  a 
transfer  of  accounts  in  payment  of 
insurance:  or,  for  (c)  supervisory  reasons 
or  pursuant  to  Part  574  of  this 
Subch'apter. 

Appendix  A  to  Part  543 — Model  Bylaws  for 
Stock  Associations 

Article  I — Home  Office 

The  home  office  of  the  associdtion  shall  be 
—  in  the  County  of ,  in  the  Stale 


at 
of 


Article  II— Stockholders 

Section  1.  Place  of  Meetings.  All  annual 
and  special  meetings  of  stockholders  shall  be 
held  at  the  home'office  of  the  association  or 
at  such  other  place  in  the  state  in  which  the 
principal  place  of  business  of  the  association 
is  located  or  in  which  the  association 
maintains  branches,  as  the  board  of  directors 
may  determine. 

Section  2.  Annual  Meeting.  A  meeting  of 
the  stockholders  of  the  association  for  the 
election  of  directors  and  for  the  transaction 
of  any  other  business  of  the  association  shall 
be  held  annually  within  150  days  after  the 


end  of  the  association's  fiscal  year  on  the 

of if  not  a  legal  holiday,  and  if 

a  legal  holiday,  then  on  the  next  day 
following  which  is  not  a  legal  holiday,  at 

.  or  at  such  other  date  and  time  within 

such  150-day  period  as  the  board  of  directors 
may  determine. 

Section  3.  Special  Meeting.  Special 
meetings  of  the  stockholders  for  any  purpose 
or  purposes,  unless  otherwise  prescribed  by 
the  regulations  of  the  Federal  Home  Loan 
Bank  Board  ("Board")  (which  as  hereinafter 
used  includes  the  Federal  Savings  and  Loan 
Insurance  Corporation),  may  be  called  at  any 
time  by  the  chairman  of  the  board,  the 
president,  or  a  majority  of  the  board  of 
directors,  and  shall  be  called  by  the  chairman 
of  the  board,  the  president,  or  the  secretary 
upon  the  written  request  of  the  holders  of  not 
less  than  one-tenth  of  all  of  the  oustanding 
capital  stock  of  the  association  entitled  to 
vote  at  a  legal  meeting.  Such  written  request 
shall  state  the  purpose  or  purposes  of  the 
meeting  and  shall  be  delivered  to  the  home 
office  of  the  association  addressed  to  the 
chairman  of  the  board,  the  president,  or  the 
secretary. 

Section  4.  Conduct  of  Meetings.  Annual 
and  special  meetings  shall  be  conducted  in 
accordance  with  the  most  current  edition  of 
Robert's  Rules  of  Order  unless  otherwise 
prescribed  by  regulations  of  the  Board  or 
these  bylaws.  The  board  of  directors  shall 
designate,  when  present,  either  the  chairman 
of  the  board  or  the  president,  if  the  president  ' 
is  a  director,  to  preside  at  such  meetings. 

Section  5.  Notice  of  Meetings  Written 
notice  stating  the  place,  day,  and  hour  of  the 
meeting  and  the  purpose(s)  for  which  the 
meeting  is  called  shall  be  delivered  not  fewer 
than  20  nor  more  than  50  days  before  the  date 
of  the  meeting,  either  personally  or  by  mail, 
by  or  at  the  direction  of  the  chairman  of  the 
board,  the  president,  or  the  secretary,  or  the 
directors  calling  the  meeting,  to  each 
stockholder  of  record  entitled  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deemed  to  be  delivered  when  deposited  in 
the  United  States  mail,  addressed  to  the 
stockholder  at  the  address  as  it  appears  on 
the  stock  transfer  books  or  records  of  the 
association  as  of  the  record  dale  prescribed 
in  section  6  of  this  Article  II.  with  postage 
prepaid.  When  any  stockholders'  meeting, 
either  annual  or  special,  is  adjourned  for  30 
days  or  more,  notice  of  the  adjourned  meeting 
shall  be  given  as  in  the  case  of  an  original 
meeting.  It  shall  not  be  necessary  to  give  any 
notice  of  the  time  and  place  of  any  meeting 
adjourned  for  fewer  than  30  days  or  of  the 
business  to  be  transacted  at  the  meeting, 
other  than  an  announcement  at  the  meeting 
at  which  such  adjournment  is  taken. 

Section  6.  Fixing  of  Record  Date.  For  the 
purpose  of  determining  stockholders  entitled 
to  notice  or  to  vote  at  any  meeting  of 
stockholders  or  any  adjournment,  or 
stockholders  entitled  to  receive  payment  of 
any  dividend,  or  in  order  to  make  a 
determination  of  stockholders  for  any  other 
proper  purpose,  the  board  of  directors  shall 
fix  in  advance  a  date  as  the  record  date  for 
any  such  determination  of  stockholders.  Such 
dale  in  any  case  shall  be  not  more  than  50 
days  and,  in  the  case  of  a  meeting  of 
stockholders,  not  fewer  than  20  days  prior  to 


the  date  on  which  the  particular  action 
requiring  such  determination  of  stockholders 
is  to  be  taken.  When  a  determination  of 
stockholders  entitled  to  vote  at  any  meeting 
of  stockholders  has  been  made  as  provided  in 
this  section,  such  determination  shall  apply 
to  any  adjournment. 

Section  7.  Voting  Lists.  At  least  20  days 
before  each  meeting  of  the  stockholders,  the 
officer  or  agent  having  charge  of  the  stock 
transfer  books  for  shares  of  stock  of  the 
association  shall  make  a  complete  list  of  the 
stockholders  entitled  to  vote  at  such  meeting, 
or  any  adjournment,  arranged  in  alphabetical 
order,  with  the  address  and  the  number  of 
shares  of  stock  held  by  each.  This  list  of 
stockholders  shall  be  kept  on  file  at  the  home 
office  of  the  association  and  shall  be  subject 
to  inspection  for  any  purpose  germane  to  the 
meeting,  by  any  stockholder  of  record  or  his 
agent  at  any  time  during  usual  business  hours 
for  a  period  of  20  days  prior  to  such  meeting. 
Such  list  shall  abo  be  produced  and  kept 
open  at  the  time  and  place  of  the  meeting  and 
shall  be  subject  to  Inspection  by  any 
stockholder  of  record  during  the  entire  time 
of  the  meeting.  The  original  stock  transfer 
book  shall  constitute  prima  facie  evidence  of 
the  stockholders  entitled  to  examine  such  list 
or  transfer  t>ooks  or  to  vote  at  any  meeting  of 
stockholders. 

Section  8.  Books  and  Records;  Stockholder 
Access.  Stockholder  access  to  books  and 
records  shall  be  governed  by  S  543.9-3  of  the 
Board's  Federal  Regulations  (12  CFR  543.9-3) 
as  now  in  effect  or  any  successor  provision 
thereto. 

Section  9.  Quorum.  A  majority  of  the 
outstanding  shares  of  stock  of  the  association 
entitled  to  vote,  represented  in  person  or  by 
proxy,  shall  constitute  a  quorum  at  a  meeting 
of  stockholders.  If  less  than  a  majority  of  the 
outstanding  shares  of  stock  is  represented  at 
a  meeting,  a  majority  of  the  shares  of  stock  so 
represented  may  adjourn  t^je  meeting  from 
time  to  time  without  further  notice.  At  such 
adjourned  meeting  at  which  a  quorum  shall 
be  present  or  represented,  any  business  may 
be  transacted  which  might  have  transacted  at 
the  meeting  as  originally  notified.  The 
stockholders  present  at  a  legal  meeting  may 
continue  to  transact  business  until 
adjournment,  notwithstanding  that  the 
remaining  stockholders  constitute  less  than  a 
quorum. 

If  a  quorum  is  present,  the  afTirmative  vole 
of  the  majority  of  the  shares  of  stock 
represented  at  the  meeting  and  entitled  to 
vote  on  the  subject  matter  shall  be  the  act  of 
the  stockholders  unless  the  vote  of  a  greater 
number  of  stockholders  or  voting  by  classes 
is  required  by  law  or  the  charter. 

Section  10.  Proxies.  At  all  meetings  of 
stockholders  a  stockholder  may  vote  in 
person  or  by  a  duly  authorized  attorney  in 
fact.  Proxies  may  be  given  telephonically  or 
electronically  as  long  as  the  holder  uses  a 
reasonable  procedure  for  identifying  the 
stockholder.  Proxies  shall  have  been  placed 
on  file  with  the  secretary  of  the  association 
for  verification,  prior  to  the  meeting. 
Notwithstanding  §  569.3  of  the  Board's 
Insurance  Regulations.  12  CFR  569.3.  a  proxy 
may  designate  as  holder  a  corporation, 
partnership  or  company  as  defined  in  Part 
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574  of  the  Board's  Insurance  Regulations.  12 . 
CFR  Pari  574.  Proxies  solicited  on  behalf  of 
the  managment  shall  be  voted  as  directed  by 
the  stockholer  or  in  the  absence  of  such 
direction,  as  determined  by  a  majority  of  the 
proxy  committee,  or  in  its  absence,  by  the 
board  of  directors.  No  proxy  shall  be  valid 
more  than  eleven  months  from  the  date  of  its 
execution  except  for  a  proxy  coupled  with  an 
interest. 

Section  11.  Voting  stock  in  the  Name  of 
Two  or  More  Persons.  When  ownership 
stands  in  the  name  of  two  or  more  persons,  in 
the  absence  of  written  directions  to  the 
association  to  the  contrary,  at  any  meeting  of 
the  stockholders  of  the  association  any  one 
or  more  of  such  stockholders  may  cast,  in 
person  or  by  proxy,  all  voles  to  which  such 
ownership  is  entitled.  In  the  event  an  attempt 
is  made  to  cast  conflicting  votes,  in  person  or 
by  proxy,  by  the  several  persons  in  whose 
names  shares  of  stock  stand,  the  vote  or 
votes  to  which  those  persons  are  entitled 
shall  be  cast  as  directed  by  a  majority  of 
those  holding  such  and  present  in  person  or 
by  proxy  at  such  meeting,  but  no  votes  shall 
be  cast  for  such  stock  if  a  majority  cannot 
agree. 

Section  12.  Voting  Stock  by  Certain 
Holders.  Stock  standing  in  the  name  of 
another  company  may  be  voted  by  any 
officer,  agent,  or  proxy  as  the  bylaws  of  such 
company  may  prescribe,  or  in  the  absence  of 
such  provision,  as  the  board  of  directors  of 
such  company  may  determine.  Slock  held  by 
an  administrator,  executor,  guardian,  or 
conservator  may  be  voted  by  that  person, 
either  in  person  or  by  proxy,  without  a 
transfer  of  such  stock  into  his  name.  Stock 
held  in  the  name  of  a  trustee  may  be  voted  by 
him.  either  in  person  or  by  proxy,  but  no 
truste*  shall  be  entitled  to  vote  stock  held  by 
him  without  a  transfer  of  such  slock  into  his 
name.  Stock  held  in  the  name  of  a  receiver 
may  be  voted  by  such  receiver,  and  stock 
held  by  or  under  the  control  of  a  receiver  may 
be  voted  by  such  receiver  without  the 
transfer  into  his  name  if  authority  to  do  so  is 
contained  in  an  appropriate  order  of  the  court 
or  other  public  authority  by  which  such 
receiver  was  appointed. 

A  stockholder  whose  stock  is  pledged  shall 
be  entitled  to  vote  such  stock  until  the  slock 
has  been  transferred  into  the  name  of  the 
pledgee,  and  thereafter  the  pledgee  shall  be 
entitled  to  vote  the  stock  so  transferred. 

Neither  treasury  shares  of  its  own  stock 
held  by  the  association  nor  stock  held  by 
another  company,  if  such  other  company  is 
controlled  by  the  association  as  defined  in 
section  574  of  the  Board's  Insurance 
Regulations,  12  CFR  574,  shall  be  voted  at 
any  meeting  or  counted  in  determining  the 
total  number  of  outstanding  shares  of  slock  at 
any  given  time  for  purposes  of  any  meeting. 

Section  13.  Cumulative  Voting.  Every 
stockholder  entitled  to  vote  at  an  election  for 
directors  shall  have  Ihe.righl  to  vote,  in 
person  or  by  proxy,  the  number  of  shares  of 
stock  o«vned  by  the  stockholder  for  as  many 
persons  as  there  are  directors  to  be  elected 
and  for  whose  election  the  stockholder  has  a 
right  to  vote,  or  to  cumulate  the  votes  by 
giving  one  candidate  as  many  voles  as  the 
number  of  such  directors  to  be  elected 
multiplied  by  the  number  of  shares  of  stock 


shall  equal  or  by  distributing  such  votes  on 
the  same  principle  among  any  number  of 
candidates. 

Section  14.  Inspectors  of  Election.  In 
advance  of  any  meeting  of  stockholers,  the 
board  of  directors  may  appoint  any  persons 
other  than  nominees  for  office  as  inspectors 
of  election  to  act  at  such  meeting  or  any 
adjournment.  The  number  of  inspectors  shall 
be  either  one  or  three.  Any  such  appointment 
shall  not  be  altered  at  the  meeting.  If 
inspectors  of  election  are  not  so  appointed, 
the  chairman  of  the  board  or  the  president 
may.  or  on  the  request  of  not  fewer  than  10 
percent  of  the  votes  reprMented  at  the 
meeting  shall,  make  such  Appointment  at  the 
meeting.  If  approinted  at  the  meeting,  the 
majority  of  the  votes  present  shall  determine 
whether  one  or  three  inspectors  are  to  be 
appointed.  In  case  any  person  appointed  as 
inspector  fails  to  appear  or  fails  or  refuses  to 
act.  the  vacancy  may  be  filled  by 
appointment  by  the  board  of  directors  in 
advance  of  the  meeting  or  at  the  meeting  by 
the  chairman  of  the  board  or  the  president. 

Unless  otherwise  prescribed  by  regulations 
of  the  Board,  the  duties  of  such  inspectors 
shall  include:  Determining  the  number  of 
shares  of  stock  and  the  voting  power  of  stock, 
the  stock  represented  at  the  meeting,  the 
existence  of  a  quorum,  and  the  authenticity, 
validity  and  effect  of  proxies:  receiving  votes, 
ballots,  or  consents:  hearing  and  determining 
all  challenges  and  questions  in  any  way 
arising  in  connection  with  the  right  to  vote: 
counting  and  tabulating  all  votes  or  consents: 
determining  the  result:  and  such  acts  as  may 
be  proper  to  conduct  the  election  or  vote  with 
fairness  to  all  stockholders. 

Section  15.  Nominating  Committee.  The 
board  of  directors  or  a  committee  of  directors 
appointed  by  a  majority  of  directors  shall  act 
as  a  nominating  committee  for  selecting  the 
management  nominees  for  election  as 
directors.  Except  in  the  case  of  a  nominee 
substituted  as  a  result  of  the  death  or 
incapacity  of  a  management  nominee,  the 
nominating  committee  shall  deliver  written 
nominations  to  the  secretary  at  least  20  days 
prior  to  the  date  of  the  annual  meeting.  Upon 
delivery,  such  nominations  shall  be  posted  in 
a  conspicuous  place  in  each  office  of  the 
association.  No  nominating  committee  shall 
be  voted  upon  at  the  annual  meeting  unless 
other  nominations  by  stockholders  of  record 
are  made  in  writing  and  delivered  10  days 
prior  to  the  date  of  the  annual  meeting.  Upon 
dehevery,  such  nominations  shall  be  posted 
in  a  conspicuous  place  in  each  office  of  the 
association.  Ballots  bearing  the  names  of  ail 
persons  nominated  by  the  nominating 
committee  and  by  stockholders  shall  be 
provided  for  use  at  the  annual  meeting. 
However,  if  the  nominating  committee  shall 
fail  or  refuse  to  act  at  least  20  days  prior  to 
the  annual  meeting,  nominations  for  directors 
may  be  made  at  the  annual  meeting  by  any 
stockholder  entitled  to  vote  and  shall  be 
voted  upon. 

Section  16.  New  Business.  Any  new 
business  to  be  taken  up  at  the  annual 
meeting,  including  any  proposal  to  increase 
or  decrease  the  number  of  directors,  shall  be 
stated  in  writing  and  filed  with  the  secretary 
of  the  association  at  least  10  days  before  the 
dale  of  the  annual  meeting,  and  all  business 


so  stated,  proposed,  and  filed  shall  be 
considered  at  the  annual  meeting.  Any 
stockholder  may  make  any  other  proposal  at 
the  annudl  meeting  and  the  same  may  be 
discussed  and  considered,  but  unless  staled 
in  writing  ar,d  filed  with  the  secretary  at  least 
10  days  before  the  meeting,  such  proposal 
shall  belaid  over  for  action  at  an  adjourned, 
special,  or  annual  meeting  of  the  stockholders 
taking  place  30  days  or  more  thereafter.  This 
provision  shall  not  prevent  the  consideration 
and  approval  or  disapproval  at  the  annual 
meeting  of  reports  of  officers,  directors,  and 
committees:  but  in  connection  with  such 
reports,  no  new  business  shall  be  acted  upon 
at  such  annual  meeting  unless  stated  and 
filed  as  provided  in  this  section. 
Section  17.  Informal  action  by 
stockholders.  Any  action  required  to  be  taken 
at  a  meeting  of  the  stockholders,  or  any  other 
action  which  may  be  taken  at  a  meeting  of 
stockholders,  may  be  taken  without  a 
meeting  if  consent  in  writing,  setting  forth  the 
action  so  taken,  has  been  given  by  all  of  the 
stockholders  entitled  to  vote  with  rc.Hpect  to 
the  subject  matter. 

A  rticle  III — Board  of  Directors 

Section  1.  General  Powers.  The  business 
and  affairs  of  the  association  shall  under  the 
direction  of  its  board  of  directors.  The  board 
of  directors  shall  annually  elect  a  chairman 
uf  the  board  and  a  president  from  among  its 
members  and  shall  designate,  when  present, 
either  the  chairman  of  the  board  or  the 
president  to  preside  at  its  meetings. 

Section  2.  Number  and  term.  The  board  of 

directors  shall  consist  of members  and 

shall  be  divided  into  three  classes  as  nearly 
equal  in  number  as  possible.  The  members  of 
each  class  shall  be  elected  for  a  term  of  three 
years  and  until  their  successors  are  elected 
and  qualified.  One  class  shall  be  elected  by 
b.illut  annually. 

Section  3.  Regular  Meetings.  A  regular 
meeting  of  the  board  of  directors  shall  be 
held  without  other  notice  than  this  bylaw 
immediately  after,  and  at  the  same  place  as, 
the  annual  meeting  of  stockholders.  The 
board  of  directors  may  provide,  by  resolution, 
the  tim«  and  place  for  the  holding  of 
additional  regular  meetings  without  other 
notice  than  such  resolution. 

Section  4.  Qualification.  Each  director  shall 
at  all  times  be  the  beneficial  owner  of  not 
less  than  100  shares  of  capital  stock  of  the 
association  unless  the  association  is  a  wholly 
owned  subsidiary  of  a  holding  company. 

Section  5.  Special  Meetings.  Special 
meetings  of  the  board  of  directors  may  lie  » 
called  by  or  at  the  request  of  the  chainnan  of 
the  board,  the  president,  or  one-third  of  the 
directors.  The  persons  authorized  to  call 
specidl  meetings  of  the  boaFd  of  directors 
may  fix  any  place  for  holding  any  special 
meeting  of  the  board  of  directors  called  by 
such  persons. 

Members  of  the  board  of  directors  may 
participate  in  special  meetings  by  means  of 
conference  telephone  or  similar 
communiciitions  equipment  by  which  all 
persons  participating  in  the  meeting  can  hear 
each  other.  Such  participation  shall  constitute 
presence  in  person  for  all  purposes. 
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Section  5.  Notice.  Written  notice  of  any 
special  meeting  shalF  be  given  to  each 
director  at  least  24  hours  prior  thereto  when 
detrered  personally  or  by  telegram  or  at 
least  ftve  d«y»  prior  thereto  when  delivered 
by  mati  at  (he  address  at  which  the  director 
Is  most  likely  to  be  reached.  Such  notice  shall 
be  deemed  to  be  delivered  when  deposited  in 
the  mail  so  addressed,  with  postage  prepaid 
if  mailed,  and  when  dehvered  to  the 
telegraph  company  if  sent  by  telegram.  Any 
director  may  waive  notice  of  any  meeting  by 
a  writing  Tiled  with  the  secretary.  The 
attendance  of  a  director  at  a  meeting  shall 
consiitute  a  waiver  of  notice  of  such  meeting 
unless  the  director  is  attendiog  the  meeting 
for  the  express  purpose  of  objecting  to  the 
transaction  of  any  business  because  the 
meeting  is  not  lawfully  called  or  convened. 
Neither  the  business  to  be  transacted  at  nor 
the  purpose  of.  any  meeting  of  the  board  of 
directors  need  be  specified  in  the  notice  of  or 
waiver  of  notice  of  such  meeting. 

Section  7.  Quvrutn.  A  majority  of  the 
number  of  directors  fixed  by  section  2  of  this 
Article  11  shall  constitute  a  quorum  for  the 
transaction  of  business  at  any  meeting  of  the 
board  of  directors;  but  if  less  than  such 
majority  is  present  at  a  meeting,  a  majority  of 
the  directors  present  may  adjourn  the 
meeting  from  time  to  time.  Notice  of  any 
adjourned  meeting  shall  be  given  in  the  same 
manner  as  prescribed  by  section  6  of  this 
Article  HI. 

Section  8.  Manner  of  Acting.  The  acl  of  the 
majority  of  the  directors  present  at  a  meeting 
at  which  a  quorum  is  present  shall  be  the  act 
of  the  board  of  directors,  unless  a  greater 
number  is  prescribed  by  regulation  of  the 
Board  or  by  these  bylaws. 

Section  9.  Action  Without  a  Meeting.  Any 
action  required  or  permitted  to  be  taken  by 
the  board  of  directors  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  taken,  shall 
be  signed  by  all  of  the  directors  eligible  to 
viilfcliti-eon. 

Section  10.  Resignation.  Any  director  may 
resign  at  any  time  by  sending  a  written  notice 
of  such  resignation  to  the  home  office  of  the 
association  addressed  to  the  chairman  of  the 
board  or  the  firesident.  Unless  otherwise 
specified,  such  resignation  shall  take  effect 
upon  receipt  by  the  chairman  of  the  board  or 
the  president.  More  than  three  consecutive 
absences  from  regular  meetings  of  the  board 
of  directors,  unless  excused  by  resolution  of 
the  board  of  directors,  shall  automatically 
constitute  a  resignation,  effective  when  such 
resignation  is  accepted  by  the  board  of 
directors. 

Section  11.  Vacancies.  Any  vacancy 
occtrring  on  the  board  of  directors  may  be 
filled  by  the  affirmative  vote  of  a  majority-  of 
the  remaining  directors,  although  less  than  a 
quorum  of  the  board  of  directors.  A  director 
elected  to  fill  a  vacancy  shall  be  elected  to 
serve  until  the  next  election  of  directors  by 
the  stockholders.  Any  directorship  to  be  filled 
by  reason  of  an  increase  in  the  number  of 
directors  may  be  filled  by  election  by  the 
board  of  directors  for  a  term  of  office 
continuing  only  until  the  next  election  of 
directors  by  the  stockholders. 

Section  12.  Compensation.  Directors,  as 
such,  may  receive  a  stated  salary  for  their 


services.  By  resolution  of  the  board  of 
directeirs.  a  reasonable  fixed  sum  and 
reasonable  expenses  of  attendance,  if  any. 
may  be  allowed  for  attendance  at  each 
regtilar  or  special  meeting  of  the  board  of 
diectors.  Members  of  either  standing  or 
special  committees  may  be  allowed  such 
compensation  for  attendance  at  committee 
meetings  as  the  board  of  directors  may 
determine. 

Section  13.  Presumption  of  Absent  A 
director  of  the  association  who  is  present  at  a 
meetir»g  of  the  board  of  directors  at  which 
action  on  any  association  matter  is  taken 
shall  be  presumed  to  have  assented  to  the 
action  taken  unless  his  dissent  or  abstention 
shall  be  entered  in  the  minutes  of  the  meeting 
or  unless  he  shall  file  a  written  dissent  to 
such  action  with  the  person  acting  as  the 
secretary  of  the  meeting  before  the 
adjournment  thereof  or  shall  forward  such 
dissent  by  registered  mail  to  the  secretary  of 
the  association  within  five  days  after  the  date 
a  copy  of  the  minutes  of  the  meeting  is 
received.  Such  right  to  dissent  shall  not  apply 
to  a  director  who  voted  in  favor  of  such 
action. 

Section  14.  Removal  of  Directors.  At  a 
meeting  of  stockholders  called  expressly  for 
that  purpose,  any  director  may  be  removed 
only  for  cause  by  a  vote  of  the  holders  of  a 
majority  of  stock  then  entitled  to  vole  at  an 
election  of  directors.  If  less  than  the  entire 
board  is  to  be  removed,  no  one  of  the 
directors  may  be  removed  if  the  votes  cast 
against  the  removal  would  be  sufficient  to 
elect  a  director  if  cumulatively  voted  at  an 
election  of  the  class  of  directors  of  which 
such  director  is  a  part,  where  the 
association's  stockholders  are  permitted  to 
vote  cumulatively.  Whenever  the  holders  of 
the  shares  of  stock  of  any  class  are  entitled  to 
elect  one  or  more  directors  by  the  provisions 
of  the  association's  charter  or  supplemental 
sections  thereto,  the  provisions  of  this  section 
shall  apply,  in  respect  to  the  removal  of  a 
director  or  directors  so  elected,  to  the  vote  of 
the  holders  of  the  outstanding  shares  of  stock 
of  that  cUss  and  not  to  the  vote  of  the 
outstacMting  shares  of  stock  as  a  whole. 

In  any  solicitation  of  proxies  for  removal  of 
a  director  by  stockholder  vote,  opportunity 
must  \x  provided  to  the  director  whose 
removal  is  sought  to  present  a  defense  to 
stockholders  by  means  of  a  written  statement 
not  to  exceed  500  words  which  must 
accompany  or  pecede  the  initial  solicitation 
for  removal  of  such  director.  Such  statement 
shall  be  made  at  the  expense  of  the  party 
seeking  removal.  For  the  purpose  of  this 
section,  the  term  "cause"  shall  mean  willful 
failure,  neglect  or  refusa'l  in  any  material 
respect  to  perform  duties  as  a  director  or 
commission  of  any  act  of  willful  misconduct, 
self-dealing,  malfeasance  or  gross  negligence. 

Section  15.  Age  Limitation  on  Directors.  No 
person  [fill  in  any  age.  70  or  above]  years  of 
age  shall  be  eligible  for  election,  reelection, 
appointment,  or  reappointment  to  the  Ixjard 
of  directors  of  the  association.  No  director 
shall  serve  as  such  beyond  the  annual 
meeting  of  the  association  immediately 
following  the  directors  becoming  [fill  in  any 
age.  70  or  above)  except  that  a  director 
ser\'ing  on  (fill  in  bylaw  adoption  date]  may 
complete  the  term  as  director.  This  age 


limitation  does  not  apply  to  an  advisory 
director. 

Article  IV—Exeewtive  and  Other  Committees 

Section  1.  Appointment.  The  board  of 
directors,  by  resolution  adopted  by  a  majority 
of  the  full  board,  may  designate  the  chief 
executive  officer  and  two  or  more  of  the  other 
directors  to  constitute  an  executive 
committee.  The  designation  of  any  committee 
pursuant  to  this  Article  IV  and  the  delegation 
of  authority  shaU  not  operate  to  relieve  tiie 
board  of  directors,  or  any  director,  of  any 
responsibility  imposed  by  law  or  regniatiao. 

Section  2.  Authority.  The  executive 
committee,  when  the  boanl  of  directors  is  not 
in  sessioa  shall  have  and  may  exercise  all  of 
the  authority  of  the  board  directors  except  to 
the  extent,  if  any,  that  such  authority  shall  be 
limited  by  the  resolution  appointing  the 
executive  committee;  and  except  also  that  the 
executive  committee  shall  not  have  the 
authority  of  the  board  of  directors  with 
reference  to:  The  declaration  of  dividends; 
the  amendntent  of  the  charter  or  bylaws  of 
the  association,  or  reconunendiog  to  the 
stockholders  a  plan  of  merger,  consoiidation. 
or  conversion;  the  sale,  lease,  or  other 
disposition  of  all  or  substantially  all  of  the 
property  and  assets  of  the  association 
otherwise  than  in  the  usual  and  regular 
course  of  its  business;  a  voluntary  dissotntion 
of  the  association:  a  revocation  of  any  of  the 
foregoing;  or  the  approval  of  a  transaction  in 
which  any  member  of  the  executive 
committee,  directly  or  indirectly,  has  any 
material  beneficial  interest        ^ 

Section  3.  Tenure.  Subject  to  the  provisions 
of  section  8  of  this  Article  IV.  each  member  of 
the  executive  committee  shall  hold  office 
until  the  next  regular  meeting  of  the  board  of 
directors  following  his  designation  and  until  a 
successor  is  designated  as  a  member  of  the 
executive  coranittee 

Section  4.  Meetings.  Regular  meetings  of 
the  executive  committee  may  be  held  without 
notice  at  such  times  and  places  as  the 
executive  committee  may  fix  from  time  to 
time  by  resolution.  Special  meetings  of  the 
executive  committee  may  be  called  by  any 
member  thereof  upon  not  less  than  one  day's 
notice  stating  the  place,  date,  and  hour  of  the 
meeting,  which  notice  may  be  written  or  oral. 
Any  member  of  the  executive  committee  may 
waive  notice  of  any  meeting  and  no  notice  of 
any  meeting  need  be  given  to  any  member 
thereof  who  attends  in  person.  The  notice  of 
a  meeting  of  the  executive  committee  need 
not  state  the  business  proposed  to  be 
transacted  at  the  meeting. 

Section  5.  Quorum.  A  majority  of  the 
members  of  the  executive  committee  shall 
constitute  a  quorum  for  the  transaction  of 
business  at  any  meeting  thereof  and  action 
of  the  executive  committee  must  be 
authori2ed  by  the  affirmative  vote  of  a 
majority  of  the  members  present  at  a  meeting 
at  which  a  quonmi  is  present. 

Section  6.  Action  without  a  meeting.  Any 
action  required  or  permitted  to  be  taken  by 
the  executive  committee  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  takeru  shall 
be  signed  by  all  of  the  members  of  tt'e 
exectitive  committee  eKgibie  to  vote  thereon. 
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Section  7.  Vacancies.  Any  vacancy  in  the 
executive  committee  may  be  Tilled  by  a 
resolution  adopted  by  a  majority  of  the 
authorized  board  of  directors. 

Section  8.  Resignations  and  removal.  Any 
member  of  the  executive  committee  may  be 
removed  at  any  time  with  or  without  cause 
by  resolution  adopted  by  a  majority  of  the 
authorized  board  of  directors.  Any  member  of 
the  executive  committee  may  resign  at  any 
time  by  giving  written  notice  to  the  president 
or  secretary  of  the  association.  Unless 
otherwise  specified,  such  resignation  shall 
take  effect  upon  its  receipt;  the  acceptance  of 
such  resignation  shall  not  be  necessary  to 
make  it  effective. 

Section  9.  Procedure.  The  executive 
committee  shall  elect  a  presiding  officer  from 
its  members  and  may  fix  its  own  rules  of 
procedure  which  shall  not  be  inconsistent 
with  these  bylaws.  It  shall  keep  regular 
minutes  of  its  proceedings  and  report  the 
same  to  the  board  of  directors  for  its 
information  at  the  meeting  held  next  after  the 
proceedings  shall  have  occurred. 

Section  10.  Audit  committee.  The  board  of 
directors,  by  resolution  adopted  by  a  majority 
of  the  authorized  board,  shall  appoint  an 
audit  committee  of  at  least  three  directors  the 
majority  of  whom  shall  be  independent.  A 
director  shall  be  considered  independent  if  he 
or  she  is  neither  employed  by  the  association, 
its  service  corporation,  its  holding  company 
or  its  afTiliates  nor  serving  as  legal  counsel  or 
other  professional  advisor  to  the  association, 
its  service  corporation,  its  holding  company 
or  its  afTiliates,  nor  is  a  member  of  the 
immediate  family  or  a  person  serving  in  any 
of  the  foregoing  capacities.  The  audit 
committee  shall  recommend  independent 
auditors,  consult  with  the  independent 
autitors  regarding  the  plan  of  audit,  review 
the  audit  report  in  consultation  with  the 
independent  auditors,  and  consult  with  the 
independent  auditors  regarding  the  adequacy 
of  internal  accounting  controls. 

Section  11.  Other  committees.  The  board  of 
directors  may  by  resolution  establish  a  loan 
committee  or  other  committee  composed  of 
directors  as  it  may  determine  to  be  necessary 
or  appropriate  for  the  conduct  of  the  business 
of  the  association,  and  may  prescribe  the 
duties,  membership,  and  procedures  thereof. 

Article  V— Officers 

Section  1.  Positions.  The  officers  of  the 
association  shall  be  president,  one  or  more 
vice  presidents,  a  secretary,  and  a  treasurer, 
each  of  whom  shall  be  elected  by  the  board 
of  directors.  The  board  of  directors  may  also 
designate  the  chairman  of  the  board  as  an 
officer.  The  president  shall  be  the  chief 
executive  officer,  unless  the  board  of 
directors  designates  the  chairman  of  the 
board  as  chief  executive  officer.  The 
president  need  not  be  a  director  of  the 
association.  The  offices  of  the  secretary  and 
treasurer  may  be  held  by  the  same  person 
and  a  vice  president  may  also  be  either  the 
secretary  or  the  treasurer.  The  board  of 
directors  may  designate  one  or  more  vice 
presidents  as  executive  vice  president  or 
senior  vice  president.  The  board  of  directors 
may  also  elect  or  authorize  the  appointment 
of  such  other  officers  as  the  business  of  the 
association  may  require.  The  officers  shall 


have  such  authority  and  perform  such  duties 
as  the  board  of  directors  may  from  time  to 
time  authorize  or  determine.  In  the  absence 
of  action  by  the  board  of  directors,  the 
officers  shall  have  such  powers  and  duties  as 
generally  pertain  to  their  respective  offices. 

Section  2.  Election  and  Term  of  Office.  The 
officers  of  the  association  shall  be  elected 
annually  at  the  first  meeting  of  the  board  of 
directors  held  after  each  annual  meeting  of 
the  stockholders.  If  the  election  is  not  held  at 
such  meeting,  such  election  shall  be  held  as 
soon  thereafter  as  possible.  Each  officer  shall 
hold  office  until  a  successor  has  been  duly 
elected  and  qualified  or  until  the  officer's 
death,  resignation,  or  removal  in  the  manner 
provided  in  this  Article  V.  Election  or 
appointment  of  an  officer,  employee,  or  agent 
shall  not  of  itself  create  contractual  rights. 
The  board  of  directors  may  authorize  ^e 
association  to  enter  into  an  employment 
contract  with  any  officer  in  accordance  with 
regulations  of  the  Board:  but  not  such 
contract  shall  impair  the  right  of  the  board  of 
directors  to  remove  any  officer  at  any  time  in 
accordance  with  section  3  of  this  Article  V. 

Section  3.  Removal.  Any  officer  may  be 
removed  by  the  board  of  directors  whenever 
in  its  judgment  the  best  interests  of  the 
association  will  be  served  thereby,  but  such 
removal,  other  than  for  cause,  shall  be 
without  prejudice  to  the  contractual  rights,  if 
any,  of  the  person  so  removed.  "Cause"  with 
respect  to  removal  of  an  officer  shall  have  the 
same  meaning  as  set  forth  in  section  14  of 
Article  III  as  applied  to  directors. 

Section  4.  Vacancies.  A  vacancy  in  any 
office  because  of  death,  resignation,  removal, 
disqualification,  or  otherwise  may  be  filled 
by  the  board  of  directors  for  the  unexpired 
portion  of  the  term. 

Section  5.  Renumerotion.  The  renumeration 
of  the  officers  shall  be  fixed  from  time  to  time 
by  the  board  of  directors. 

Section  6.  Age  Limitation  for  Officers.  No 
person  [fill  in  any  age,  70  or  above]  years  of 
age  shall  be  eligible  for  election,  reelection, 
appointment,  or  reappointment  as  an  officer 
of  the  association.  No  officer  shall  serve 
beyond  the  annual  meeting  of  the  association 
immediately  following  the  officer  becoming 
[fill  in  any  age  used  above]  except  that  an 
officer  serving  on  [fill  in  bylaw  adoption 
date]  may  complete  the  term.  However,  an 
officer  shall,  at  the  option  of  the  Board,  retire 
at  age  65  if  the  officer  has  served  in  an 
executive  or  high  policymaking  post  for  at 
least  two  years  immediately  prior  to 
retirement  and  is  immediately  entitled  to  non- 
forfeitable annual  retirement  benefits  of  at 

least [44.000  (1985)  must  be  in 

accordance  with  the  Age  Discrimination  in 
Employment  Act  J. 

Article  Vl^Indemnification  of  Directors, 
Officers,  and  Employees 

Section  1.  General.  The  association  may 
indemnify  any  person  against  whom  an 
action  is  brought  or  threatened  because  that 
person  is  or  was  a  director,  officer  or 
employee  of  the  association  or  a  director, 
officer  or  employee  of  any  wholly-owned 
subsidiary,  only  as  provided  in  this  Article 
VI,  for  any  amount  for  which  that  person 
becomes  liable  under  a  judgment  or 
settlement  in  such  action:  and  reasonable 


costs  and  expenses,  including  attorney's  fees, 
actually  paid  or  incurred  by  that  person  in 
defending  or  settling  such  action,  or  in 
enforcing  his  rights  under  this  section  if  he 
obtains  a  favorable  judgment  in  such  action: 
Provided,  that  nothing  herein  shall  authorize 
indemniRcation  by  the  association  of 
directors,  officers  or  employees  of  affiliates, 
affiliated  persons,  or  subsidiaries  of  the 
association  for  actions  in  their  capacity  as 
such  unless  such  person  was  a  director, 
officer  or  employee  of  a  wholly-owned 
subsidiary. 

Section  2.  Conditions.  Indemnification  may 
be  made  to  a  person  described  in  Section  1  if 
final  judgment  on  the  merits  is  in  his  favor.  In 
addition,  in  the  case  of  settlement,  final 
judgment  against  him  or  final  judgment  in  his 
favor  other  than  on  the  merits, 
indemnification  may  be  made  to  a  person 
described  in  Section  1  if  it  is  determined  that 
he  was  acting  in  good  faith  within  the  scope 
of  his  employment  or  authority  as  he  could 
reasonably  have  perceived  it  under  the 
circumstances  and  for  a  purpose  he  could 
reasonably  have  believed  under  the 
circumstances  was  in  the  best  interests  of  the 
association,  and,  in  the  case  of  a  criminal 
action,  he  had  no  reasonable  cause  to  believe 
his  conduct  was  unlawful.  Such 
determination  shall  be  made  by  the  board  of 
directors  by  a  majority  vote  of  a  quorum 
consisting  of  disinterested  directors,  or  if 
such  a  quorum  is  not  obtainable,  or,  even  if 
obtainable,  a  quorum  of  disinterested 
directors  so  directs,  by  the  stockholders  with 
only  the  shares  of  stock  of  disinterested 
stockholders  allowed  to  vote  or  to  be  counted 
for  purposes  of  determinating  a  quorum. 
However,  no  indemniHcation  shall  be  made 
unless  the  assodation  gives  the  Board  at 
least  60  days'  notice  of  its  intention  to  make 
such  indemnification.  Such  notice  shall  state 
the  facts  on  which  action  arose,  the  terms  of 
any  settlement,  and  any  disposition  of  the 
action  by  a  court.  A  copy  of  such  notice,  and 
a  certified  copy  of  the  resolution  containing 
the  required  determination  by  the  board  of 
directors,  shall  be  sent  to  the  Board  in 
accordance  with  its  regulations.  No  such 
indemnification  shall  be  made  if  the  Board  or 
its  designee  advises  the  association  in 
writing,  within  such  notice  period,  of  its 
objection  thereto.  In  addition,  when  the 
action  is  brought  or  threatened  by  the 
association  or  on  behalf  of  the  association, 
indemnification  shall  be  limited  to 
reasonable  costs  and  expenses  as  described 
in  section  1.  Under  no  circumstances  may 
indemnification  be  made  in  connection  with 
any  claim,  issue  or  matter  with  regard  to 
which  there  has  been  a  final  judgment  that 
the  person  was  liable  for  negligence  or 
misconduct  in  the  performance  of  his  duty  to 
the  association. 

Section  3.  Insurance.  An  association  may 
obtain  insurance  to  protect  it  and  its 
directors,  officers  and  employees  or  the 
directors,  officers  and  employees  of  a  wholly- 
owned  subsidiary  from  potential  losses 
arising  from  claims  against  any  of  them  for 
alleged  wrongful  acts,  or  wrongful  acts 
committed  in  their  capacity  as  directors, 
officers  or  employees:  Provided,  that  the 
association  may  not  obtain  insurance  wh>ch 
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providw  for  [>ayment  of  losses  of  any  person 
incurred  as  a  consequence  of  his  willful  or 
criminal  misconduct 

Section  4.  Advance  Payment  of  Expenses. 
If  a  majority  of  the  disinterested  directors  of 
a  majority  of  the  disinterested  stockholders 
of  the  association  concludes  that,  in 
connection  with  an  action,  any  person 
ultimately  may  become  entitled  to 
indemnification  under  this  section,  such 
directors  or  stockholders  may  authorize 
payment  of  reasonabte  costs  and  expenses, 
including  attorneys'  fees,  arising  from  the 
defense  or  settlement  of  such  action.  Fn  any 
vote  of  the  stockholders  to  authorize  such 
advances,  orrfy  the  shares  of  disinterested 
stodcholders  shaFl  be  voted  or  counted 
towards  a  quorum.  Nortiing  in  this  section 
shall  prevent  the  directors  of  an  association 
from  imposing  such  conditions  on  a  payment 
of  expenses  as  they  deem  warranted  and  in 
the  trttprests  of  the  association.  Before 
nraking  advance  payment  of  expenses  under 
this  section,  the  association  shall  obtain  an 
agreement  in  writing  that  the  association  will 
be  repaid  if  the  person  on  whose  behalf 
payment  is  made  is  later  determined  not  to 
be  entitled  to  snch  indemnification. 

Section  5.  Indemnification.  Nothing  in  this 
sectiofr  shall  authorize  imJemrriftcation  of 
directors,  officers  or  enrploj-ees.  of  the 
association  when  such  indemnification  would 
contravene  public  policy  as  expressed  by 
federal  statutes  or  the  regulations  of  the 
Board. 

Section  6.  Exchsive  of  Provisions,  ^fo 
association  shell  indemnify  any  person 
referred  to  in  section  1  of  this  Article  or 
obtain  insurance  referred  to.  in  section  3  of 
thi»  Article  other  than  in  accordance  wi4h 
lhi«  Artide. 

Section  7.  Definitions  and  Rules  of 
Construct iam.  DefiHitiMifrand  rules  of 
construction  for  purposes  of  thi«  Artjde  shall 
be  ia  accordance  with  Board  regulations  ob 
indemnificatmn^  of  directors,  officers  or 
employees. 

Article  Ml— Contractors.  Loans.  Checks  and 
Deposits 

SectioA  1.  Contracts.  To  the  extent 
permitted  by  regulations  of  the  Board,  and 
except  as  otherwise  prescribed  by  these 
bylaws  with  respect  to  certificates  for  shares 
of  stock,  the  board  of  duectors  may  authorize 
any  officer,  emplayee,  or  a^nt  of  the 
association  to  enter  into  any  contract  or 
execute  and  deliver  any  instrument  in  the 
name  of  and  on  behalf  of  the  association. 
Such  authority  may  be  general  or  confined  tu 
specific  instances. 

Section  2.  Loans.  No  loans  shaU  be 
contracted  for  on  behalf  of  the  association 
and  no  evidence  of  indebtedness  shall  be 
issued  in.  its  name  unless  auXhorized  by  the 
board  of  directors.  Such  authority  may  be 
general  oi  confined  to  specific  instances. 

Section  3.  Checks.  Drafts,  etc.  All  checks, 
drafts,  oi  other  orders  for  the  payment  of 
money,  notes,  or  other  evidences  of 
indebtedness  issued  in  the-  name  of  the 
association  shaO  be  signed  by  one  or  more 
officers,  employees  or  agents  of  the 
Hssuciatian  in  such  manner  as  shall  from  time 
to  time  be  determined  by  the  board  of 
directors. 


Section  4.  Deposits.  All  funds  of  the 
association  not  otherwise  employed  shall  be 
deposited  from  time  to  time  to  the  credit  of 
the  association  in  such  duly  authorized 
federally  insured  depositories  as  the  board  of 
directors  may  select. 

Article  VIII — Certificates  for  Shares  and 
Their  Traosfer 

Section  1.  Certificate  for  Capital  Stock. 
Certificates  representing  capital  stock  of  the 
association  shall  be  in  a  fom  or  forms 
determined  by  the  board  of  directors  and 
approved  by  the  Board.  Such  certificates 
shall  be  signed  by  the  chief  executive  officer 
or  by  any  other  officer  of  the  association 
authorized  by  the  beard  of  directors,  attested 
by  the  secretar>-  or  an  assistant  secretary, 
and  sealed  with  the  corporate  seal  or  a 
facsimile  thereof.  The  signatures  of  such 
officers  upon  a  certificate  may  be  facsimiles 
if  the  certifrcate  is  manually  signed  on  behalf 
of  a  transfer  agent  or  a  registrar  other  than 
the  association  itself  or  one  of  its  employees. 
Each  certificate  for  capital  stock  shall  be 
consecutively  numbered  or  otherwise 
identified.  The  name  and  address  of  the 
person  to  whom  the  stock  is  issued,  Hith  the 
number  of  shares  of  stock  and  date  of  issue, 
shall  be  entered  on  the  stock  transfer  books 
of  the  association.  All  certificates 
surrendered  to  the  association  for  transfer 
shall  be  cancelled  and  no  new  certificate 
shall  be  issued  untif  the  former  certificate  for 
a  like  number  of  shares  of  stock  has  been 
surrendered  and  cancelled,  excepithat  in 
case  of  a  lost  or  destroyed  certificate,  a  new 
certificate  may  be  issued  upon  such  terras 
and  indemrtity  to  the  association  as  the  board 
of  directors  may  prescribe. 

SectioaZ.  Transfer  of  Capital  Stock. 
Transfer  of  shares  of  capital  stock  of  the 
association  shall  be  made  onky  on  its  stock 
transfer  books.  Authority  for  such  transfer 
shall  be  given  only  by  the  holder  of  record  or 
his  legal  representative  who  shall  furnish 
proper  evidence  of  such  aathority,  or  by  his 
attorney  authorized  by  a  duly  executed 
power  of  attorney  and  filed  with  the 
association.  Such  transfer  shall  be  made  only 
on  surrender  for  cancellation  of  the 
certificate  for  such  shares  of  stock.  The 
person  in  whose  name  shares  of  capital  stock 
are  held  on  the  books  of  the  association  shall 
be  deemed  by  the  association  to  be  the  owner 
for  ail  purposes. 

Article  IX~Fiscal  Yean  .Annual  Audit 

The  fiscal  year  of  the  association  shall  end 

on  the of of  each  year.  The 

association  shall  be  subjtsct  to  an  annual 
audit  as  of  the  end  of  its  fiscal  year  by 
independent  public  accountants  appointed  by 
and  responsible  to  the  board  of  directors.  The 
appointment  of  such  accountants  shall  be 
subject  to  annual  ratification  by  the 
stockholders. 

Article  X — Dividends 

Subject  to  the  terms  of  the  as«ociaiboo's 
charter  and  the  regulations  and  orders  of  the 
Board,  the  board  of  directors  may.  from  time 
to  time,  declart;.  and  the  association  may  pay, 
dividends  od  il£  outstanding  shares  of  capital 
stock. 


Article  XI — Corporate  Seal 

The  board  of  directors  shall  provide  an 
association  seal  which  shall  be  two 
concentric  circles  between  which  shaH  be  the 
name  of  the  association.  The  year  of 
incorporation  or  an  emblem  may  appear  in 
the  center. 

Article  XII— Amendments 

These  bylaws  may  be  amended  in  a 
manner  consistent  with  regulations  of  the 
Board  at  any  time  by  a  majority  vote  of  the 
full  board  of  directors  or  by  a  majority  vote 
of  the  votes  cast  by  the  stockholders  of  the 
association  at  any  legal  meeting. 

2.  Revise  Part  544  as  follows: 

PART  544— FEDERAL  MUTUAL 
ASSOCIATIONS 

544.1  Procedines  for  organization  of  Federal 
'  mutual  association;  initial  coflection  of 

pledged  capilal;  orgaaizatioBal  meeting. 

544.2  Powers  of  Federal  mutual 
associations. 

544.3  Charters  for  Federal  mutual 
association. 

544.4  Preapproved  charter  amendments. 
544.4-1     Additional  charter  pro\'isio«s 

(Reserved) 

544.5  Procedures  for  obtaining  Board 
approval  of  chaxter  amendments 

544.6  Reissuance  of  charter. 

544.7  Bylaws. 

544'.8    Effect  of  subsequent  charter  or  by.a  w 
amendment. 

544.9  Members'  meetings. 
544.9-1     Voting  hf  proxy. 

544.9-2    Commtoiicatiaa  between  ment-ers. 
544.9-3    Annual  reports  to  membcfs. 

544.10  Board  of  directors. 
544.10-1    Directors'  meetings. 
544.10-2    Directors'  conflict  of  interest 
544.10-3     [Reserved] 

54410-4    Officers. 

544.10-5     Indemnification  of  dtreclom 

officers  and  employees. 
544.11-544.12     (Reserved) 

544.13  Fiscal  yesc  annual  audit. 

544.14  Corporate  procedures. 
544.15-544.19    (Reserved) 

544.20  Combinations  involving  Federal 
mutual  associations. 

544.21  Merger  or  consohdation. 
544.Z2-M4.23     fResenred) 

544.24  Articles  of  combination  for  merger  or 
consolidation. 

544.25  Effective  date:  date  of  consummation 
for  merger  or  consoUdation. 

544.26  Continuity  of  corporate  existence 
after  merger  or  consolidation. 

544.27  [Reserved) 

544.28  Supervisory  eombiiiahons. 

544.29  [Reserved] 

544.30  Bulk  purchase  or  sale  of  assets. 
544w71     [Reserved) 

544.32  Articles  of  combination  for  bulk 
purchase  or  sale  of  assets. 

544.33  Effective  date:  date  of  consummatirm 
for  bulk  purchase  or  sale  of  assets. 

544.34  Continuity  oi  corporate  existence 
after  btrik  purchase  or  sale  of  assets. 

544.36     [Reserve*! 

544.36    Partial  purchase  or  sale  of  assets 
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544.37-544.39  (Reserved) 

544.40    Reorganization  [Reserved] 

544.41-544.49    [Reserved] 

544.50  Dissolution. 

544.51  Voluntary  dissolution. 

544.52  Approval  by  membrs  of  dissolution. 

544.53  Notice  of  dissolution. 

544.54  Procedure  for  dissolution  after  Board 
and  member  approval. 

544.55  Termination  of  corporate  existence. 
544.50    Involuntary  dissolution. 
544.57-544.59    [Reserved] 

544.60    Supervisory  Waiver. 

Appendix  A  to  Part  554 — Model  Bylaws  for 
Mutual  Associations. 

Authority:  12  U.S.C.  1464;  Reorg.  Plan  No.  3 
of  1947,  3  CFR,  1943-1948  Comp..  P.  1071. 

9  544.1    Proceduras  for  organization  of 
Fedoral  mutual  association;  initial  collection 
of  ptedged  capital;  organizational  meeting. 

(a)  General.  Applications  for 
permission  to  organize  a  Federal  mutual 
association  shall  be  subject  to  the 
provisions  of  S  S  542.1  through  542.12  of 
this  Subchapter. 

(b)  Initial  collection  of  pledged 
capital.  No  pledges  may  be  collected 
until  the  organizers  have  received 
conditional  approval  of  the  application 
for  i>enni8sion  to  organize.  Upon  the 
conditional  approval  of  an  application 
for  permission  to  organize  a  Federal 
mutual  association  and  after  the  interim 
officers,  directors,  employees  and  agents 
have  been  bonded  to  the  extent  required 
by  §  563.19  of  this  Chapter,  such 
association  shall  proceed  to  collect  its 
pledged  capital.  All  money  collected  as 
pledges  shall  be  placed  in  escrow  with 
an  independent  financial  institution 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  or  Federal 
Deposit  Insurance  Corporation  until  the 
association  has  received  the  certificate 
of  authority  specified  in  S  542.7  and.  . 
tmless  specifically  approved  by  the 
Board  consideration  for  the  initial 
minimum  capitalization  shall  consist  of 
cash  or  tangible  property  to  the  extent 
investment  in  such  property  would  be 
permitted  to  the  association. 

(c)  Organizational  meeting.  Within  six 
months  of  receiving  a  certificate  of 
authority  to  commence  business  the 
association  shall  provide  notice, 
pursuant  to  5  544.9(a)  of  this  Part,  of  a 
meeting  of  its  members  to  elect  a  board 
of  directors.  Until  such  time,  the  interim 
board  of  directors  shall  be  governed  by 
the  Model  Bylaws.  Immediately 
following  such  election,  the  directors 
shall  meet  to  adopt  permanent  bylaws 
and  to  elect  the  officers  of  the 
association  and  to  undertake  any  other 
action  necessary  to  complete  corporate 
organization. 


%  544.2    Powers  of  Federal  mutual 
associations. 

In  addition  to  the  authority  contained 
in  this  Part  and  in  its  charter,  a  Federal 
mutual  association  may  make  any  loan 
or  investment  or  engage  in  any  activity 
authorized  for  a  Fedpral  association  in 
Parts  545.  550.  555.  or  556  of  this 
Subchapter  or  pursuant  to  the  Home 
Owners'  Loan  Act  of  1933,  as  amended, 
or  the  successor  provisions  of  any  of  the 
foregoing. 

S  544.3    Charters  for  Federal  mutual 
association. 

(a)  Initial  Charter.  The  charter  of  a 
Federal  mutual  association  shall  be  in 
the  form  specified  in  paragraph  (c)  of 
this  section  and  may  also  include  any 
preapproved  optional  provision 
contained  in  9  544.4  of  this  Part. 

(b)  Federal  savings  bank  charter.  A 
charter  for  a  Federal  mutual  savings 
bank  shall  substitute  the  term  "savings 
bank"  for  "association"  and,  for  savings 
banks  converting  pursuant  to  S  546.10  of 
this  Subchapter  shall  include  the 
following  sentence  at  the  end  of  Section 
4  of  the  charter  set  forth  at  paragraph  (c) 
of  this  section:  "In  addition,  the  savings 
bank  may  make  any  investment  and 
engage  in  any  activity  as  may  be 
specifically  authorized  by  action  of  the 
Board,  including  authorization  by 
delegated  authority,  in  connection  with 
action  approving  the  issuance  of  the 
chapter." 

(c)  Federal  mutual  charter.  The 
following  is  the  standard  form  of 
Federal  mutual  charter.  Associations 
may  vary  the  wording  of  charters  only  in 
accordance  with  bracketed  instructions. 

Federal  Mutual  Charter 

Section  1.  Corporate  title.  The  full 
corporate  title  of  the  association  is  - 


Section  2.  Office.  The  home  office  shall  be 
located  at . 

Section  3.  Duration.  The  duration  of  the 
association  is  perpetual. 

Section  4.  Purpose  and  powers.  The 
purpose  of  the  association  is  to  pursue  any  or 
all  of  the  lawful  objectives  of  a  Federal 
mutual  association  chartered  under  section  5 
of  the  Home  Owners'  L^an  Act  and  to 
exercise  all  the  express,  implied,  and 
incidental  powers  conferred  thereby  and  by 
all  acts  amendatory  thereof  and 
supplemental  thererto,  subject  to  the 
Constitution  and  laws  of  the  United  States  as 
they  are  now  in  effect,  or  as  they  may 
hereafter  be  amended,  and  subject  to  all 
lawful  and  applicable  rules,  regulations,  and 
orders  of  the  Federal  liome  Loan  Bank  Board 
("Board"). 

Section  5.  Capital.  The  association  may 
raise  capital  by  accepting  payments  on 
savings  and  demand  accounts  and  by  any 
other  means  authorized  by  the  Board. 

Section  6.  Members.  All  holders  of  the 
association's  savings,  demand,  or  other 
authorized  accounts  are  members  of  the 


association.  In  the  consideration  of  all 
questions  requiring  action  by  the  members  of 
the  association,  each  holder  of  an  account 
shall  be  permitted  to  cast  one  vote  for  each 
SlOO,  or  fraction  thereof,  of  the  withdrawal 
value  of  the  member's  account.  All  accounts 
shall  be  nonassessable.  Borrowers  as  of  the 
date  of  this  charter  shall  continue  to  have  one 
vote  for  the  period  of  time  such  borrowings 
are  in  existence.  No  member,  however,  shall 
cast  more  than  1000  votes.  Voting  may  be  by 
proxy,  which  is  subject  to  the  rules  and 
regulations  of  the  Board. 

[Associations  adopting  this  charter  with 
existing  l>orrower  members  must 
"grandfather"  those  borrower  members  i.e. 
grant  them  voting  rights,  if  they  were 
members  on  the  date  of  issuance  of  the  new 
charter  by  the  Board.] 

Section  7.  Directors.  The  association  shall 
be  under  the  direction  of  a  board  of  directors. 
The  authorized  number  of  directors  shall  not 
be  fewer  than  five  nor  more  than  fifteen 
persons,  as  fixed  in  the  association's  bylaws, 
except  that  the  number  of  directors  may  be 
increased  to  a  number  greater  than  fifteen 
with  the  prior  approval  of  the  Board  or  its 
delegate. 

[State-chartered  savings  banks  converting 
to  Federal  savings  banks  may  retain  the  term 
"trustees"  and  substitute  such  term 
throughout  the  charter  and  bylaws  for  the 
term  "director,"  and  may  include  alternative 
provisions  for  the  election  and  term  of  office 
of  trustees  so  long  as  such  provisions  (1)  are 
authorized  by  the  Board,  including 
authorization  pursuant  to  delegated 
authority,  and  (2)  provide  for  compliance 
with  the  standard  provisions  of  this  section 
no  later  than  six  years  after  conversion  to  a 
Federal  association.] 

Section  8.  Reserves,  surplus,  and 
distribution  of  earnings.  The  association  shall 
maintain  for  the  purpose  of  meeting  losses 
the  amount  of  general  reserves  that  the  Board 
requires  for  insurance  of  accounts  referred  to 
in  the  Board's  regulations  as  "regulatory  net 
worth"  or  any  successor  term.  Any  losses 
may  be  charged  against  general  reserves.  The 
association  shall  distribute  net  earnings  on 
its  accounts  on  such  basis  and  in  accordance 
with  such  terms  and  conditions  as  may  from 
time  to  time  be  authorized  by  the  Board: 
Provided,  that  the  association  may  establish 
minimum-balance  requirements  for  accounts 
to  be  eligible  for  distribution  of  earnings. 

All  holders  of  accounts  of  the  association 
shall  be  entitled  to  equal  distribution  of 
assets,  pro  rata  to  the  value  of  their  accounts, 
in  the  event  of  voluntary  or  involuntary 
liquidation,  dissolution,  or  winding  up  of  the 
association.  Moreover,  in  any  such  event,  or 
in  any  other  situahon  in  which  the  priority  of 
such  accounts  is  in  controversy,  all  such 
accounts  shall,  to  the  extent  of  their 
withdrawal  value,  be  debts  of  the  association 
having  the  same  priority  as  the  claims  of 
general  creditors  of  the  association  not 
having  priority  (other  than  any  priority 
arising  or  resulting  from  consensual 
subordination)  over  other  general  creditors  of 
the  association. 

Section  9.  Amendment  of  charter.  Adoption 
of  any  preapproved  charter  amendment 
pursuant  to  {  544.4  or  546.10  of  the  Board's 
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regulations  {12  CFR  544.4.  546.10)'or  any 
successor  provision  shall  be  effective  upon 
filing  the  amendment  with  the  Board  in 
accordance  with  regulatory  procedures,  after 
such  preapproved  amendment  has  been 
submitted  to  and  approved  by  the  members 
at  a  legal  meeting.  Any  other  amendment, 
addition,  alteration,  change,  deletion  to  or 
repeal  of  this  charter  must  be  submitted  to 
and  preliminarily  approved  by  the  Board 
prior  to  submission  to  and  approval  by  the 
members  at  a  legal  meeting.  Any  amendment, 
addition,  alteration,  change,  deletion  to  or 
repeal  so  acted  upoj>  and  approved  shall  be 
effective  upon  filing  it  with  the  Board  in 
accordance  with  regulatory  procedures. 

Attest:    . 

Secretary  of  the  Association. 


By: 


President  or  Chief  Executive  Officer  of  the 

Association. 
Federal  Home  Loan  Bank  Board. 
Attest: 


Secretary  of  the  Board. 
By:  


Effective  Date. 

§  S44.4    Preapproved  charter  amendments. 

This  section  constitutes  preliminary 
approval  by  the  Board  of  proposals  to 
members  by  the  board  of  directors  of 
any  Federal  mutual  association  for  the 
adoption  or  deletion  of  any  of  the 
following  amendments  to  the  charter  of 
a  Federal  mutual  association,  including 
the  adoption  of  the  Federal  mutual 
charter  as  set  forth  in  §  544.3(c)  of  this 
Part:  Provided,  that  the  association 
follows  the  requirements  of  its  charter  in 
adopting  the  amendments;  and  Provided 
further,  that  where  a  paragraph  specifies 
wording  for  an  amendment,  such 
amendment  uses  the  exact  wording  as 
specified  in  that  paragraph. 

(a)  Purposes  and  powers.  Add  a 
second  paragraph  to  Section  4,  as 
follows: 

Section  4.  Fhirpose  and  Powers.  *  *■  * 

The  association  shall  have  the  express 
power:  (i)  To  act  as  fiscal  agent  of  the  United 
States  when  designated  for  that  purpose  by 
the  Secretary  of  the  Treasury,  under  such 
regulations  as  the  Secretary  may  prescribe,  to 
perform  all  such  reasonable  duties  as  fiscal 
agent  of  the  United  States  as  may  be 
required,  and  to  act  as  agent  for  any  other 
instrumentality  of  the  United  States  when 
designated  for  that  purpose  by  any  such 
instrumentality:  (ii)  To  sue  and  be  sued, 
complain  and  defend  in  any  court  of  law  or 
equity:  (iii)  To  have  a  corporate  seal,  affixed 
by  imprint,  facsimile  or  otherwise:  (iv)  To 
appoint  officers  and  agents  as  its  business 
shall  require  and  allow  them  suitable 
compensation:  (v)  To  adopt  bylaws  not 
inconsistent  with  the  Constitution  or  laws  of 
the  United  States  and  rules  and  regulations 
adopted  thereunder  and  under  this  Charter 
(vi)  To  raise  capital,  which  shall  be  unlimited, 
by  accepting  payments  on  savings,  demand, 
or  other  accounts,  as  are  authorized  by 
regulations  made  by  the  Board,  and  the 


holders  of  all  such  accounts  or  other  accounts 
as  shall,  ic  such  extent  as  may  be  provided 
by  such  regulaiicn;.  be  members  of  the 
association  and  shall  have  *<izb.  voting  rights 
and  such  other  rights  as  are  thereby 
provided:  (vii)  To  issue  notes,  bonds, 
debentures,  or  other  obligations,  or  securities, 
provided  by  or  under  any  provision  of 
Federal  statute  as  from  time  to  time  is  in 
effect;  (viii)  To  provide  for  redemption  of 
insured  accounts;  (ix)  To  borrow  money 
without  limitation  and  pledge  and  otherwise 
encumber  any  of  its  e«»et8  to  secure  its  debts: 
(x)  To  lend  and  otherWfse  invest  its  funds  as 
authorized  by  statute  and  the  rules  and 
regulations  of  the  Board:  (xi)  To  wind  up  and 
dissolve,  merge,  consolidate,  convert,  or 
reorganize:  (xii)  To  purchase,  hold  and 
convey  real  estate  and  personalty  consistent 
with  its  objects,  purposes,  and  powers:  (xiii) 
to  mortgage  or  lease  any  real  estate  and 
personalty  and  take  such  property  by  gift, 
devise,  or  bequest:  and  (xiv)  To  exercise  all 
powers  conferred  by  law.  In  addition  to  the 
foregoing  powers  expressly  enumerated,  this 
association  shall  have  power  to  do  all  things 
reasonably  incident  to  the  accomplishment  of 
its  express  objects  and  the  performance  of  its 
express  powers. 

(b)  Title  change.  A  Federal  mutual 
association  may  amend  its  charter  by 
substituting  a  new  corporate  title  upon 
satisfaction  of  the  requirements  of  this 
paragraph.  Prior  to  submitting  the 
proposed  amendment  to  its  members, 
the  association  shall  file  with  the 
Supervisory  Agent  a  written  notice 
setting  forth  the  proposed  title.  The 
Supervisory  Agent  shall  provide  to  the 
association  a  timely  written 
acknowledgment  of  receipt.  If,  within  30 
days  of  receipt  of  notice,  the 
Supervisory  Agent  does  not  notify  the 
association  of  his  objection  on  the 
grounds  set  forth  in  §  542.2  of  this 
Subchapter,  the  association  may  change 
its  title  by  amending  its  charter  in 
accordance  with  S  544.5(b)  of  this  Part 
and  the  amendment  provisions  of  its 
charter,  except  that  an  association 
chartered  as  a  Federal  savings  and  loan 
association  may  change  its  title  to 
indicate  that  it  is  a  Federal  savings 
bank,  and  an  association  chartered  as  a 
Federal  savings  bank  may  change  its 
title  to  indicate  that  it  is  a  Federal 
savings  and  loan  association,  only 
pursuant  to  paragraph  (d)  of  this  section. 

(c)  Change  of  location.  A  Federal 
mutual  association  that  has  complied 
with  §  545.95  of  this  Subchapter  may 
amend  its  charter  by  substituting  a  new 
home  office  in  section  2. 

(d)  Savings  bank  charter.  A  Federal 
mutual  savings  and  loan  association 
may  amend  its  charter  to  read  in  the 
form  of  a  Federal  mutual  savings  bank 
charter  as  specified  in  §  544.3(b)  of  this 
Part  and  a  Federal  mutual  savings  bank 
may  amend  its  charter  to  r^ad  in  the 
form  of  a  Federal  mutual  savings  and 


loan  association  charter:  Provided,  that 
such  association  complies  with  the 
requirements  of  (  546.10  of  this 
Subchapter. 

(e)  Mutual  capital  certificates. 
Renumber  existing  section  9  as  section 
10,  add  new  section  9  to  read  as  set 
forth  below,  and  add  an  additional 
provision  to  renumbered  section  10  as 
provided  below: 

Section  9.  Mutual  capital  certificates.  The 
association  may  issue  mutual  capital 
certificates  pursuant  to  the  rules  and 
regulations  of  the  Board.  Subject  to  such  rules 
and  regulations  and  without  the  prior 
approval  of  the  members,  the  board  of 
directors  of  the  association  is  authorized,  by 
resolutions  from  time  to  time  adopted  by  it.  to 
provide  in  supplementary  sections  hereto  for 
the  issuance  of  mutual  capital  certificates 
and  to  fix  and  state  the  voting  powers, 
designations,  preferences,  and  the  relative 
participating,  optional,  or  other  special  rights 
of  the  certificates,  and  the  quahfications. 
limitations,  and  restrictions  thereon. 

Members  of  the  association  shall  not  be 
entitled  to  preemptive  rights  with  respect  to 
the  issuance  of  mutual  capital  ceriificates, 
nor  shall  holders  of  such  certificates  be 
entitled  to  preemptive  rights  with  respect  lo ' 
any  additional  issues  of  mutual  capital 
certificates. 

Section  10.  Amendment  of  charter.  *  *  * 

(Additional  provisions  may  be  added  to  the 
section  to  grant  holders  of  mutual  capital 
certificates  the  right  to  vote  on  amendments, 
additions,  alterations,  changes,  or  repeal  of 
the  charter  in  any  of  the  instances  set  forth  in 
§  S63.7-4  of  the  Board's  regulations.] 

(f)  Maximum  number  of  votes  for 
members.  A  Federal  mutual  association 
may  amend  its  charter  by  substituting 
1,000  votes  per  member  in  section  6. 

§  544.4-1    AddttkMial  charter  provisiona. 
I  Reserved] 

§  544.5    Procedures  for  obtaining  Board 
approval  of  charter  amef>dments. 

(a)  Procedure  for  obtaining 
preliminary  approval  of  amendments. 
Preliminary  approval  is  the  approval 
required  before  submitting  charter 
amendments  to  a  vote  of  the  members. 
Amendments  listed  in  §  544.4  are 
granted  preliminary  approval  of  the 
Board.  TTie  board  of  directors  of  a 
Federal  mutual  association  may  request 
preliminary  approval  of  amendments  to 
the  association's  Federal  mutual  charter 
by  filing  with  the  Office  of  General 
Counsel,  with  a  copy  to  the  Supervisory 
Agent,  a  certified  resolution  of  the  board 
of  directors  proposing  the  amendment 
and  setting  forth  the  text  of  the 
amendment.  Any  such  provision  must  be 
consistent  with  applicable  statutes, 
regulations  and  Board  policies.  If  the 
effect  of  the  proposed  amendment 
would  be  to  render  more  difficult  a 
change  in  control  of  the  institution,  the 
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filing  shall  iitclude  an  opiaian. 
acceptable  to  the  Board,  or  counsel 
independent  from  the  association, 
demonstrating  that  the  proposed  charter 
provision  is  consistent  with  applicable 
statutes,  regulations  and  Board  policies 
and  indicating  whether  such  a  provision 
would  be  permissible  for  a  corporation 
incorporated  under  the  laws  of 
Deiaware.  Any  amendment  not 
consistent  with  regulations  or  poHcy  of 
the  Board  need  not  be  approved  by  the 
Board  or  its  de4egate,  regardless  of  their 
purported  permissibilrty  under  state  law. 
The  General  Counsel  or  his  designee  has 
delegated  authority  to  make 
determinations  under  this  section  and  to 
grant  or  deny  the  preliminary  approval 
of  the  Board  for  amendments  to  aO 
Federal  rautuaJ  charters.  Upon  making 
such  a  detennination,  the  General 
Cxmnsel  shall  notify  the  Supervisory 
Agent  who  shall  forward  a  copy  of  that 
determination  to  the  Association. 

(b)  Procedures  for  obtaining  final 
(ippmval  of  amendments.  Whenever  a 
Federal  mutual  association  whose 
charter  specifies  that  amendments  shall 
be  ellective  upon  filing  completes  the 
procedures  necessary  to  amend  its 
charter,  or  adds  supplementary  sections 
thereto,  the  association  shall  submit 
three  ci^ed  copies  of  such  amendment, 
.ilong  with  a  certification  by  the 
secretary  of  the  association  that  the 
»mendit»ent  is  validly  authorized  and 
approved,  to  the  Supervisory  Agent, 
who  shall  return  to  the  association  a 
signed  copy  of  the  charter  amendment 
stamped  to  demonstrate  its  fihng  and 
forward  orw  copy  to  the  Office  of 
IJistrict  Banks.  Such  filing  shall 
constitute  filing  with  the  Board  for 
purposes  of  determining  the 
effectiveness  of  the  amendment.  A 
Federal  matua)  association  whose 
charter  provides  that  any  amendment 
shall  be  effective  on  the  date  it  receives 
final  approval  of  the  Board  shall  be 
deemed  to  have  obtained  Siich  final 
approval  on  the  date  it  files  a  copy  of 
the  properly  adopted  amendment  what 
the  Supervisory  Agent  in  the  manner 
spedfH'd  in  the  first  sentence  of  this 
paragraph  (b). 

§  544.6    Reissuance  ot  ctiarter. 

•     A  Federal  mutual  association  that  has 
amended  its  charter  may  apply  to  have 
its  charter,  including  the  amendments, 
reissued  by  the  Board  by  filing  three 
I'xecuted  copies,  with  the  signatures 
required  under  §  544.3  of  this  Part,  with 
the  Board's  Office  of  District  Banks. 
with  such  supporting  documents  as  may 
be  needed  to  demonstrate  that  the 
amendments  were  properly  adopted. 
Supporting  documents  shall  include 
copies  oT  the  letters  granting  preliminary 


approval  of  the  amendments  and 
oertiftcations  regarding  the  vote  of  the 
members.  The  General  Counsel  or  his 
desipiee  has  de4egat«d  authority  to  sign 
on  the  Board's  behalf  charters  submitted 
for  reissuance  pursuant  to  this 
paragraph.  Following  attestation  by  the 
Secretary  to  the  Board  or  his  designee,  a 
copy  shtdl  be  relumed  to  the  association 
with  copies  forwarded  to  the 
Supervisory  Agent  and  the  Of£Lce  of 
EMstrict  Banks. 

§544.7    Bylaws. 

\a]  General.  At  its  first  meeting 
following  electron  by  ttie  members,  the 
board  of  directors  of  a  Federal  mutual 
association  shall  adopt  a  set  of  bylaws 
for  the  administration  and  regulation  of 
its  affairs.  Except  as  otherwise  provided 
herein  or  in  the  charter,  bylaws  may  be 
adopted,  amended,  or  repealed  by  either 
a  majority  of  the  votes  cast  by  the 
members  at  a  legal  meeting  or  a 
majority  of  the  board  of  directors.  Tlie 
bylaws  shall  contain  sufficient 
provisions  to  govern  the  association  in 
accordance  with  the  requirements  of 
§  §  544.8  through  544.14  of  this  Part 

(b)  Permissible  byhws.  The  bylaws 
and  all  amendments  thereto  shall  not 
contain  any  provision  that  ts 
inconsistent  with  §§  544.8  through  544.14 
or  with  other  applicable  laws,  rules, 
regulations,  the  policies  underlying  such 
rules  or  the  charter  of  the  institetion. 
Bylaw  provisions  that  adopt  the 
language  of  the  Model  Bylaws  set  out  in 
Ihe  Appendix  to  this  Fart  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section. 

(c)  Effectiveness.  Bylaws  and 
amendments  thereto  that  adopt  the 
wording  of  the  Model  Bylaws  in  the 
Appendix  shall  be  effective  upon  filing 
with  the  Supervisory  Agent  along  with  a 
statement  that  such  proi'isions  conform 
to  the  Model  Bylaws.  Bylaws  and 
amendments  that  do  not  adopt  the 
wording  of  the  Model  Bylaws  shall  not 
be  effective  unless  approved  by  the 
Supervisory  Agent.  Approval  by  the 
Supervisory  Agent  shall  constitute  the 
approval  of  the  Board  for  associations 
whose  bylaws  require  such  approval  for 
amendment.  The  Supervisory  Agent 
shall  not  accept  any  bylaw  for 
amendments  thereto  for  filing  that  do 
not  conform  to  the  Model  Bylaws  unless 
accompanied  by  an  opinion  of  counsel 
independent  from  the  association  that 
states  with  specificity  the  reasons  that 
such  bylaws  or  amendments  conform  to 
the  requirements  of  paragcaph  (b)  of  this 
section.  Any  bylaw  or  amendment 
whose  effect  would  be  to  render  more 
difficult  a  change  in  oonlrol  of  the 
institution  or  which  adversely  affects 
the  ability  of  members  to  participate  in 


the  govemanoe  of  the  iastitutian  shall 
not  be  effective  and  stiall  be  void  unless 
such  bylaw  or  amemfanent  has  been 
approred  by  the  Geneftl  Counsel  or  his 
designee.  Any  such  provision  must  be 
filed  with  the  Office  of  General  Counsel, 
together  with  an  opinion,  acoeptable  to 
be  Board,  of  counsel  independent  from 
the  association,  demonstrating  that  the 
proposed  provision  is  consistent  with 
applicable  statutes,  regulations  and 
Board  polictes  and  indicating  whether 
such  provision  would  be  permissible  for 
a  corporation  incorporated  under  the 
laws  of  Delaware.  The  General  Counsel 
may  condition  approval  on  the  favorable 
vote  of  the  members  or  such  other 
conditions  as  he  may  deem  appropriate. 

(d)  Procedure.  Three  copies  of  all 
bylaws  and  amendments  thereto  shall 
be  filed  with  the  Supervisory  Agent  with 
a  copy  of  any  required  legal  opinion  and 
a  certification  from  the  secretary  of  the 
association  stating  such  bylaws  or 
amendments  thereto  were  adopted  by 
resolution  of  the  board  of  directors  or 
members  by  the  requisite  vote,  who 
upon  approval  shall  return  one  copy  to 
the  associatioii,  and  forward  one  copy 
to  the  Office  of  District  Banks,  except 
that  with  respect  to  bylaws  requiring  the 
approval  of  the  General  Counsel,  the 
association  shall  file  two  copies  with  the 
General  Counsel  and  one  copy  with  the 
Supervisory  Agent  and  u|}on  approval 
the  Gerteral  Counsel  shall  return  one 
copy  to  the  Supervisory  Agent  who  shall 
notify  the  association. 

§  544.8    Effect  of  subsequent  charter  or 
bylaw  amertdmant 

Notwithstanding  any  subsequent 
change  to  its  charter  or  bylaws,  the 
authority  of  a  Federal  mutual 
association  to  engage  in  any  transaction 
shall  be  determined  only  the 
association's  charter  or  bylaws  then  in 
effect,  uidess  otherwise  provided  by 
Federal  law  or  regulation. 

§544.9    Members' maatings. 

(a)  Annual  meetings  of  members.  An 
association  shall  provide  for  and 
conduct  an  annual  meeting  of  its 
members  for  the  election  of  directors 
and  at  which  any  other  business  of  the 
association  may  be  conducted.  Such 
meeting  shall  be  held  at  such  place  as 
the  board  of  directors  may  determine  in 
the  state  in  ts'hich  the  association  has  its 
principal  place  of  business  or  in  which 
the  association  maintains  branches. 
Such  annual  meetings  shall  be  held  at  a 
date  and  time  within  150  days  after  the 
end  of  the  association's  fiscal  year.  At 
each  annaul  meeting,  the  officers  shall 
make  a  full  report  of  the  financial 
condition  of  the  association  and  of  its 
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progress  for  the  preceding  year  and  shall 
outline  a  program  for  the  succeeding 
year. 

(b)  Special  meetings  of  members. 
Procedures  for  calling  any  special 
meeting  of  the  members  and  for 
conducting  such  a  meeting  shall  be  set 
forth  in  the  bylaws.  The  subject  matter 
of  such  special  meeting  must  be 
established  in  the  notice  for  such 
meeting.  The  board  of  directors  of  the 
association  or  the  holders  of  10  percent 
or  more  of  the  votes  eligible  to  be  cast  at 
a  legal  meeting  shall  be  entitled  to  call  a 
special  meeting. 

(c)  Notice  of  meeting  of  members. 
Notice  specifying  the  date,  time,  and 
place  of  the  annual  or  any  special 
meeting  and  adequately  describing  any 
business  to  be  conducted  shall  be 
published  in  the  business  section  of  a 
newspaper  printed  in  the  English 
language  in  the  community  in  which  the 
home  office  of  the  association  is  located 
for  one  day  for  each  of  two  successive 
weeks  immediately  prior  to  the  week  in 
which  such  meeting  shall  convene.  If  it 
is  determined  that  the  primary  language 
of  a  significant  number  of  adult 
residents  of  the  community  is  a  language 
other  than  English,  notice  may  be 
required  to  be  published  simultaneously 
in  the  appropriate  language(8).  Notice 
shall  be  pubUshed  in  manner  Ihat  is 
conspicuous  to  the  average  reader.  A 
similar  notice  shall  be  posted  in  a 
conspicuous  place  in  each  of  the  offices 
of  the  association  during  the  20  days 
immediately  preceding  the  date  on 
which  such  meeting  shall  convene. 
Notice  may  also  be  mailed,  postage 
prepaid  and  delivered  not  fewer  than  20 
or  more  than  50  days  before  the  date  of 
the  meeting  to  each  member  of  record  at 
the  last  address  appearing  on  the  books 
of  the  association.  When  any  annual 
meeting  is  adjourned  for  30  days  or 
more,  notice  of  the  adjournment  shall  be 
given  as  in  the  case  of  an  original 
meeting. 

(d)  Fixing  of  record  date.  For  purpose 
of  determining  members  entitled  to 
notice  of  or  to  vote  at  any  meeting  of 
members  or  any  adjournment  thereof,  or 
in  order  to  make  a  determination  of 
members  for  any  other  proper  purpose, 
the  bylaws  shall  provide  for  the  fixing  of 
a  record  date  and  a  method  for 
determining  from  the  books  of  the 
association  the  members  entitled  to 
vote.  Such  date  shall  be  not  more  then 
50  days  nor  fewer  than  20  days  prior  to 
the  date  on  which  the  action,  requiring 
such  determination  of  members,  is  to  be 
taken.  When  a  determination  of 
members  entitled  to  vote  at  any  meeting 
of  members  has  been  made  as  provided 


in  this  section,  such  determination  shall 
apply  to  any  adjournment  thereof. 

(e)  Member  quorum.  Any  number  of 
members  present  and  voting, 
represented  in  person  or  by  proxy,  at  a 
properly  called  annual  or  special 
meeting  of  the  members  shall  constitute 
a  quorum.  A  majority  of  all  votes  cast  at 
any  meeting  of  the  members  shall 
determine  any  question.  At  any 
adjourned  meeting  any  business  may  be 
transacted  which  might  have  been 
transacted  at  the  meeting  as  originally 
ratiHed.  The  members  present  at  a  duly 
organized  meeting  may  continue  to 
transact  business  until  adjournment. 

(f)  Nomination  for  directors.  The 
board  of  directors  or  a  committee  of 
directors  appointed  by  a  majority  of  the 
directors  shall  act  as  a  nominating 
committee  for  selecting  the  management 
nominees  for  election  as  directors. 
Except  in  the  case  of  a  nominee 
substituted  as  a  result  of  death  or  other 
incapacity,  such  nominations  shall  be 
prominently  posted  in  each  office  of  the 
association  at  least  20  days  prior  to  the 
date  of  the  meeting.  The  bylaws  shall 
provide  that  nominations  for  directors 
may  be  made  at  the  annual  meeting  by 
any  member  of  record  and  shall  be 
voted  upon,  except  that  the  bylaws  may 
require  that  nominations  by  a  member 
be  submitted  to  the  secretary  and  then 
prominently  posted  in  each  office  of  the 
association  at  least  10  days  prior  to  the 
date  of  the  annual  meeting. 

(g)  New  business.  Any  new  business 
to  be  taken  up  at  the  annual  meeting 
shall  be  stated  in  writing  and  filed  with 
the  secretary  of  the  association  at  least 
10  days  before  the  date  of  the  annual 
meeting,  and  all  business  so  stated, 
proposed,  and  filed  shall  be  considered 
at  the  annual  meeting.  No  other  proposal 
shall  be  acted  upon  at  the  annual 
meeting  although  it  may.  but  need  not. 
be  discussed  and  considered;  unless 
stated  in  writing  and  filed  with  the 
secretary  at  least  10  days  before  the 
meeting,  such  proposal  shall  be  laid  over 
for  action  at  an  adjourned,  special,  or 
next  annual  meeting  of  the  members 
taking  place  30  days  or  more  thereafter. 
Nothing  in  this  paragraph  (g)  shall 
prevent  the  consideration  and  approval 
or  disapproval  at  the  annual  meeting  of 
reports  of  officers,  directors,  and 
committees,  but  in  connection  with  such 
reports,  no  new  business  shall  be  acted 
upon  at  such  annual  meeting  unless 
stated  and  filed  as  provided  in  this 
paragraph. 

§  544.9-1    Voting  by  proxy. 

(a)  General.  At  all  meetings  of 
members  a  member  may  vote  in  person 
or  by  a  duly  authorized  attorney  in  fact. 
Proxies  may  be  given  telephonically  or 


electronically  as  long  as  the  holder  uses 
a  procedure  for  identifying  the  member 
which  is  determined  to  be  acceptable  by 
the  General  Counsel  or  his  designee. 
Proxies  shall  have  been  placed  on  file 
with  the  secretary  of  the  association  for 
verification  prior  to  the  meeting. 
Notwithstanding  5569.3(b)  of  this 
Chapter,  a  proxy  may  designate  as 
holder  a  corporation,  partnership  or 
company  as  defined  in  Part  574  of  this 
Chapter.  Proxies  solicited  on  behalf  of 
the  management  shall  be  voted  as 
directed  by  the  member  or.  in  the 
absence  of  such  direction,  as  determined 
by  a  majority  of  the  proxy  conunittee.  or 
in  its  absence,  by  the  board  of  directors. 
All  proxies  with  a  term  greater  than 
eleven  months  or  solicited  at  the 
expense  of  the  association  must  run  to 
the  board  of  directors  as  a  whole,  or  to  a 
committee  of  directors  appointed  by  a 
majority  of  such  board. 

(b)  Other  voting  arrangements.  (1) 
Accounts  held  by  an  administrator, 
executor,  guardian  or  conservator  may 
be  voted  by  him.  either  in  person  or  by 
proxy,  without  a  transfer  of  such  shares 
into  his  name.  Accounts  shown  on  the 
books  of  the  association  in  the  name  of 
a  trustee  may  be  voted  by  such  trustee, 
either  in  person  or  by  proxy  in 
accordance  with  the  terms  of  the  trust 
agreement,  but  no  trustee  shall  be 
entitled  to  vote  shares  held  by  him 
without  a  transfer  of  such  shares  into 
his  name. 

(2)  Accounts  held  in  the  name  of  a 
receiver  may  be  voted  by  such  receiver, 
and  accounts  held  by  or  under  the 
control  of  a  receiver  may  be  voted  by 
such  receiver  without  the  transfer 
thereof  into  his  name  if  authority  to  do 
so  is  contained  in  an  appropriate  order 
by  which  such  receiver  was  appointed. 

(3)  A  member  whose  shares  are 
pledged  shall  be  entitled  to  vote  such 
shares  until  the  shares  have  been 
transferred  into  the  name  of  the  pledgee, 
and  thereafter  the  pledgee  shall  be 
entitled  to  vote  the  shares  so 
transferred. 

(c)  Joint  accounts.  (1)  For  voting 
purposes,  funds  in  any  type  of  joint 
account  with  identical  joint  or  co- 

■  tenants  shall  be  entitled  to  not  more 
than  1000  votes.  If  the  joint  or  co-tenants 
are  not  indentical,  each  such  joint 
account  shall  be  entitled  to  not  more 
than  1000  votes. 

(2)  For  voting  purposes,  a  joint 
account  shall  be  considered  as  being 
held  by  a  single  entity  in  undivided 
possession.  Thus,  only  the  entity  rather 
than  its  joint  owners  may  cast  the  votes 
to  which  the  account  is  entitled.  Nothing 
in  this  section,  however,  shall  prevent 
the  joint  account  from  splitting  the  votes 
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tu  Mrhkii  it  is  (»titied  as  the  ioint  owners 
may  in  Aivrittng  agree. 

{3]  If  ioint  owners  cannot  agree  on 
how  to  cast  tbe  votes  of  t?te  joint 
.iocount,  neither  the  )oint  aocmint  or  its 
flint  owners  shaR  be  entitled  to  vote. 

$  544.9-2    ComfiMMication  b*tw««n 
members. 

Prox-isions  relating  to  conunimications 
between  Tnembers  shall  be  consistent 
with  §  S45.131  of  this  Subchapter. 
N'otvvithstandiTiR  any  provision  of  this 
section  or  common  law,  no  members  or 
any  other  person  shall  have  the  right  to 
uliiain,  in^KCt  or  copy  any  portion  of 
any  books  or  Fecords  of  a  Federal 
mutual  association  containing:  (1)  A  list 
(jf  depositors  in  or  borrowers  from  such 
association:  (2)  their  addresses:  (3) 
individual  d^osit  or  loan  balances  or 
rtHX>rds:  or  (4^  any  data  from  which  such 
information  could  be  reasonably 
constructed. 

§  544.9-3    Annual  reports  to  members. 

Provisions  rdatiag  to  afmual  reports 
to  Hterabers  shall  be  tx>nsi8tent  with 
§  545.115  of  this  Subchapter. 

!;  544.  tt)    Board  of  dkectors. 

(a)  Getwrai.  All  corporate  powers 
shall  he  exercised  by  or  under  authority 
of,  aiid  tbe  business  and  affairs  of  a 
Federal  mutual  association  shall  be 
managed  uiider  the  dii<ect»on  of,  a  board 
of  directors.  Each  director  of  the 
association  shaU  be  a  member  of  the 
association.  A  majority  of  the  Directors 
shall  be  indepcndeot  as  that  term  is 
defined  in  §  544.10-l(cK2).  The  board  of 
directors  shall  have  authority  to  fix 
reasonable  compensation  of  directors 
and  authorize  the  reimbursement  of 
expenses  for  actual  attendance  at  any 
meeting  of  the  board  or  its  committee. 
The  board  of  directors  shall  annually 
elect  a  chairman  of  tbe  board  from 
among  its  members  and  sbali  designate 
the  cliairman  of  the  board,  when 
present,  to  preside  at  its  meetings. 

(b)  Performance  of  duties.  A  director 
shall  perform  his  duties  as  a  director, 
including  his  duties  as  a  member  of  any 
committee  of  the  board  npon  which  he 
may  serve,  in  good  faith,  in  a  manner  he 
reasonably  believes  to  be  in  the  best 
interests  of  the  association,  and  with 
such  care  as  a  prudent  person  in  a  like 
position  would  use  under  similar 
circumstances.  In  performing  his  duties, 
a  director  shall  be  entitled  to  rely  on 
information,  opinions,  reports  or 
statements,  including  financial 
statements  and  other  financtai  data, 
prepared  or  pi*;sented  by: 

(1 )  One  or  more  officers  or  employees 
of  the  association  whom  the  director 


f«asonab(y  believes  to  be  ^e^iable  and 
competent  in  the  matters  presented, 

(2J  Counsel,  public  aocountarrts  or 
other  persons  as  to  matters  which  the 
director  reasonably  believes  to  be 
within  such  person's  professional  or 
expert  corjpetence,  or 

(3)  A  committee  of  tbe  board  upon 
which  he  does  not  serve,  duly 
designated  in  aocordance  with  a 
provision  of  the  bytaws,  as  to  matters 
within  its  designated  authority,  wliich 
oomoHttee  the  director  reasonably 
betieves  to  merit  confidence.  > 

(2)  However,  a  director  shall  not  be 
considered  to  be  acting  in  good  fai^  if 
he  has  kiwwiedge  concerning  the  matter 
in  question,  or  would  have  obtamed 
sudi  knowledge  through  the  exercise  of 
appropriate  ppnlenoe  and  diligence,  that 
could  cause  such  reliance  to  be 
unwarranted.  Reports  should  be 
reviewed  by  each  director  and  verified, 
and  if  they  appear  questionable  should 
not  simply  be  accepted  at  face  value. 

(c)  Mamber  and  term.  The  board  of 
directors  shall  consist  of  not  fewer  than 
five  nor  more  than  fifteen  members, 
except  where  autiiorrzed  by  the  Board, 
which  number  shall  be  specified  in  the 
bylaws.  Tbe  directors  shall  be  divided 
into  three  classes  as  nearly  equal  in 
number  as  possible.  The  members  of 
each  class  shall  be  elected  for  a  term  of 
three  years  and  until  their  successors 
are  elected  and  qualified.  One  class 
shall  be  elected  by  ballot  annually 
except  in  the  case  of  converting  or  de 
novo  associations  where  aH  directors 
dtati  be  elected  at  the  first  election  of 
directors  for  first  terms  which  shall  be 
staggered  in  length  from  one  to  three 
years. 

(d)  Vacancies.  Any  vacancy  occuring 
in  tbe  board  of  directors  may  be  filled 
by  the  affirmative  vote  of  a  majority  of 
the  remaining  dii^ectors  even  if  they 
constitute  less  than  a  quorum  of  the 
board  of  directors.  A  director  elected  to 
fill  a  vacancy  shall  be  elected  to  serx-e 
only  untU  the  next  election  of  directors 
by  the  members.  Any  directorship  to  be 
filled  by  reason  of  an  increase  in  the 
number  of  directors  may  be  filled  by 
election  by  the  board  of  directors  for  a 
term  of  office  contiiming  only  until  the 
next  eiection  of  directors  by  tbe 
members. 

(e)  Resignation  or  removal  of 
directors.  (1)  Any  director  may  resign  at 
any  time  by  sending  a  written  notice  of 
such  resignation  to  the  home  office  of 
the  association  addressed  to  the 
chairman  of  the  board  or  the  president. 
Unless  otherwise  specified,  such 
resignation  shall  take  effect  upon  receipt 
by  tbe  chairman  of  the  board  or  the 
president.  More  than  three  consecutive 
absences  from  regular  meetings  of  the 


board  of  directors,  unless  excused  by 
resolution  of  the  board  of  directors,  shall 
automatically  constitute  a  resignation, 
effective  when  such  resignation  is 
accepted  by  the  borad  of  directors. 

(2)  At  a  meeting  of  members  called 
expressly  for  (hat  purpose,  any  director 
may  be  removed  only  for  cause  by  a 
vote  of  the  taaiority  of  the  shares  then 
entitled  to  vote  at  an  eiection  of 
directors. 

(3)  In  any  solicitation  of  proxies  for 
removal  of  a  director  by  member  rote, 
opportunity  mtitft  be  provided  to  the 
director  whose  removal  is  sought  to 
present  a  defense  to  menibers  by  means 
of  a  written  statement  not  to  exceed  500 
words  wthich  must  accompany  or 
piecede  the  initiai  solicitation  far 
removal  of  such  director.  Such 
statement  shall  be  mailed  at  tbe  expense 
of  the  party  seeking  removal 

(4]  For  the  purposes  of  this  section, 
the  term  "cause"  shali  mean  willfol 
failure,  neglect  or  rrfusal  ia  any  material 
respect  to  perform  duties  as  a  director  or 
comcaission  of  any  act  of  willfal 
miscondctct.  self-deahng.  maifeasanoe  or 
gross  negligence.  Hie  foregoing     - 
description  of  cause  shaU  in  bo  way 
limit  the  power  of  the  Board  of  tbe 
Corporation  to  bring  an  action  for 
reoioval  under  the  National  Housing 
Act,  Home  Owners'  Loan  Act  or  other 
authority. 

(f)  Age  /imitation  on  directors.  A 
Federal  mutual  assodation  may  provide 
in  its  bylaws  that  no  person  of  ao  age  70 
years  or  older  will  be  ehgible  lor 
election,  reelectioa,  appointment,  or 
reappointment  to  the  board  of  directors 
of  the  association.  The  byiaws  may  also 
provide  that  no  director  shall  serve  as 
such  beyond  the  annual  meeting  of  the 
association  imotediately  foUowin^  the 
attainment  of  the  specified  age. 

§  544.10-1    Oirvctor's  maettngs. 

(a]  Meetings.  A  regular  meeting  of  tbe 
board  of  directors  shall  be  held 
immediately  after,  and  at  the  same  plae 
as,  the  annual  meeting  of  the  menibers. 
The  board  of  directors  shall  determine 
the  place,  frequency,  time,  and 
procedure  for  notice  of  such  meeting  and 
other  meetings  of  the  board  of  directors. 
Notice  of  meetings  shall  be  at  least  24 
hours  unless  waived  by  the  directors  for 
regular  meeting  of  the  board  of  directors 
or  any  committee  designated  thereby. 
Members  of  the  board  of  directors  or 
any  committee  designated  thereby  may 
participate  in  a  meeting  of  such  board  or 
committee  by  means  of  a  conference 
telephone  or  similar  communications 
equipment  through  which  all  persons 
participating  in  the  meeting  can  hear 
each  other  at  the  same  time,  and 
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particiimtion  by  such  means  shall 
constitute  presence  in  person  at  a 
meeting  for  all  purposes. 

(b)  Quorum.  A  majority  of  the 
authorized  number  of  directors  shall 
constitute  a  quorum  im  the  transaction 
of  business  at  any  meeting  of  the  board 
of  directors.  The  act  of  the  majority  of 
the  directors  present  at  a  meeting  at 
which  a  quorum  is  present  shall  be  the 
act  of  the  board  of  directors,  unless  a 
greater  number  is  prescribed  by 
regulation  of  the  Board. 

(c)  Executive  and  other  committees. 
(1)  General.  The  board  of  directors,  by 
resolution  adopted  by  a  malority  of  the 
authorized  number  of  directors,  may 
designate  from  among  its  members  an 
executive  committee  and  one  or  more 
other  committees  each  of  which,  to  the 
extent  provided  in  the  resolution  or 
bylaws  of  the  association,  shall  have 
and  may  exercise  all  of  the  authority  of 
the  board  of  directors,  except  that  no 
committee  shall  have  the  authority  of 
the  board  of  directors  with  reference  to: 
(i)  The  amendment  of  he  charter  of 
bylaws  of  the  association;  (ii) 
recommending  to  the  members  a  plan  of 
combination  or  conversion;  (iii)  the 
approval  of  a  plan  of  merger  not 
requiring  member  approval:  (iv)  the  sale, 
lease,  or  other  disposition  of  all  or 
substantially  all  of  the  assets  of  the 
association  otherwise  than  in  the  usual 
and  regular  course  of  its  business;  (v)  a 
reduction  in  the  capital  of  the 
association;  (vi)  a  voluntary  dissolution 
of  the  association;  (vii)  a  revocation  of 
any  of  the  foregoing;  or  (viii)  the 
approval  of  a  transaction  in  which  any 
member  of  the  executive  committee, 
directly  or  indirectly,  has  any  material 
beneficial  interest.  The  designation  of 
any  committee  and  the  delegation  of 
authority  thereto  shall  not  operate  to 
relieve  the  board  of  directors,  or  any 
director,  of  any  responsibility  or 
fiduciary  duty  imposed  by  law  or 
regulation. 

[2}  Audit  committee.  Each  Federal 
mutual  association  shall  appoint  an 
audit  committee  of  at  least  three 
directors  the  majority  of  whom  shall  be 
independent.  A  director  shall  be 
considered  independent  if  he  is  neither 
employed  by  the  association,  its  service 
corporation,  or  any  person  or  persons 
deemed  to  control  the  association  under 
S  563.1&-1  of  this  Chapter,  or  its 
affiliates  or  serving  as  legal  counsel  or 
other  professional  advisor  to  the 
association,  its  service  corporation,  or 
any  person  or  persons  deemed  to  control 
the  association  under  Part  563,  or  its 
affiliates.  The  audit  committee  shall 
recommend  independent  auditors, 
consult  with  the  independent  auditors 


regarding  the  plan  of  audit,  review  the 

audit  report  in  consultation  with  the 
independent  auditors,  and  consult  with 
the  independent  auditors  regarding  the 
adequacy  of  internal  accounting 
controls. 

(3)  Investment  Committee.  Each 
Federal  mutual  association  shall  appoint 
an  investment  committee  of  at  least 
three  directors  the  majority  of  whom 
shall  be  independent  as  defined  in 
paragraph  2  of  this  section.  The 
independent  directors  shall  be  different 
persons  from  those  serving  on  the  audit 
committee.The  investment  committee 
will  assess  the  credit  and  interest  rate 
risk  of  the  association  and  prepare 
reports  on  such  risk  for  the  board  of 
directws. 

(d)  Notice  of  special  meetings. 
Written  notice  of  at  least  24  hours 
regarding  any  special  meeting  of  the 
board  of  directors  or  of  any  committee 
designated  thereby  shall  be  given  to 
each  directOT  or  conunittee  member  in 
accordance  with  the  bylaws,  although 
such  notice  may  be  waived  by  the 
director.  The  attendance  of  a  director  at 
a  meeting  ^all  constitute  a  wahrer  of 
notice  of  such  meeting,  except  where  a 
director  attends  a  meeting  for  the 
express  purpose  of  objecting  to  the 
transaction  of  any  business  because  the 
meeting  is  not  lawfully  called  or 
convened.  Neither  the  business  to  be 
transacted  at  nor  the  purpose  of,  any 
meeting  need  be  specified  in  the  notice 
or  waiver  of  notice  of  such  meeting. 

(e)  Action  without  a  meeting.  Any 
action  required  or  permitted  to  be  taken 
by  the  board  of  directors  at  a  meeting 
may  be  taken  without  a  meeting  if  a 
consent  in  writing,  setting  forth  the 
action  so  taken,  shall  be  signed  by  all  of 
the  directors. 

(f)  Presumption  of  assent  A  director 
of  the  association  who  is  present  at  a 
meeting  of  the  board  directors  at  which 
action  on  any  matter  is  taken  shall  be 
presumed  to  have  assented  to  the  action 
taken  unless  his  dissent  or  abstention 
shall  be  entered  in  the  minutes  of  the 
meeting  or  unless  a  written  dissent  to 
such  action  shall  be  filed  with  the 
person  acting  as  the  secretary  of  the 
meeting  before  the  adjournment  thereof 
or  shall  be  forwarded  by  registered  mail 
to  the  secretary  of  the  association 
within  five  days  after  the  date  on  which 
a  copy  of  the  minutes  of  the  meeting  is 
received.  Such  right  to  dissent  shall  not 
apply  to  a  director  who  voted  in  favor  of 
such  action. 

§544.10-2    Directors' conflicts  of  interest 

(a)  General.  No  contract  or  other 
transaction  between  a  Federal  mutual 
association  and  one  or  more  of  its 
directors,  or  between  a  Federal  muhial 


association  and  any  corporation,  firm  or 
associaboa  in  which  one  or  more  of  the 
associations  directors  has  a  material 
financial  interest,  is  either  void  or 
vcMdable  because  such  director  or 
directors  or  su<^  other  corporation,  firm 
or  association  are  parties  or  because 
such  director  or  directors  are  present  at 
the  meeting  of  the  board  or  a  committee 
thereof  which  authorizes,  approves  or 
ratifies  the  contract  or  transaction; 
Provided,  that 

(1]  The  material  facts  regarding  the 
transaction  and  the  director's  interest 
therein  are  fully  disclosed  or  known  to 
the  members  and  such  contract  or 
transaction  is  approved  by  the  members 
with  the  eligible  votes  of  the  interested 
director  or  directors  not  entitled  to  vote 
on  or  be  counted  for  purposes  of 
determining  a  quorum,  and  the  contract 
or  transaction  is  just  and  reasonable  as 
to  the  association  at  the  bme  it  is 
authorized,  approved  or  ratified;  or 

(2)  The  material  facts  regarding  the 
transaction  and  the  director's  interest 
herein  are  fully  disclosed  or  known  to 
the  board  or  committee,  and  the  board 
or  committee  authorizes,  approves  or 
ratiifies  the  contract  or  transaction  in 
good  faith  by  a  vote  sufficient  without 
counting  the  vote  of  the  interested 
director  or  directors,  and  the  contract  or 
transaction  is  just  and  reasonable  as  to 
the  association  at  the  time  it  is 
authorized,  approved  or  ratified. 

(b)  Interested  directors.  A  mere 
common  directorship  does  not  constitute 
a  material  financial  interest  within  the 
meaning  of  this  section.  Nor  is  a  director 
"interested"  within  the  meaning  of  this 
section  in  voting  upon  a  resolution  fixing 
the  compensation  of  another  director  as 
a  director,  officer  or  employee  of  the 
association,  notwithstanding  the  fact 
that  the  first  director  is  also  receiving 
compensation  from  the  association. 

(c)  Presence  of  interested  directors  at 
meeting.  Except  with  regard  to  other 
transactions  addresed  in  paragraph  (a) 
of  this  section,  no  contract  or  other 
transaction  between  a  Federal  mutual 
association  and  any  corporation  or 
association  of  which  one  or  more  of  its 
directors  are  directors  is  either  void  or 
voidable  because  such  director  or 
directors  are  jjresent  at  the  meeting  of 
the  board  or  a  committee  thereof  which 
authorizes,  approves  or  ratifies  the 
contract  or  transaction:  Provided,  that 

(1)  The  material  facts  regarding  the 
transaction  and  such  director's  other 
directorship  are  fully  disclosed  or 
known  to  the  board  or  committee,  and 
the  board  or  oommittee  authorizes, 
approves  or  ratifies  the  contract  or 
transaction  in  good  faith  by  a  vote 
sufficient  without  counting  the  vote  of 
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the  interested  director  or  directors,  or 
the  contract  or  transaction  is  approved 
by  the  members:  or 

(2)  The  contract  or  transaction  is  just 
and  reasonable  to  the  association  at  the 
time  it  is  authorized,  approved  or 
ratified. 

(d)  Determining  a  quorum.  Interested 
directors  may  be  counted  in  determining 
the  presence  of  a  quorum  at  a  meeting  of 
the  board  or  a  committee  thereof  which 
authorizes,  approves  or  ratiHes  a 
contract  or  transaction. 

(e)  Transactions  with  affiliates. 
Compliance  with  this  section  shall  not 
affect  the  right  of  the  Board  or  the 
Corportion  to  object  to  the  contract  or 
transaction  under  §§  563.40  through 
563.44,  §  584.3,  or  any  other  section  of 
this  Chapter  or  any  other  law  or 
regulation. 

§544.10-3    [ReservMl] 

§544.10-4    Officers. 

(a)  Positions.  The  officers  of  the 
association  shall  be  a  president,  one  or 
more  vice  presidents,  a  secretary,  and  a 
treasurer  or  comptroller,  each  of  whom 
shall  be  elected  by  the  board  of 
directors.  The  board  of  directors  may 
also  designate  the  chairman  of  the  board 
as  an  officer.  The  president  shall  be  the 
chief  executive  officer,  unless  the  board 
of  directors  designates  the  chairman  of 
the  board  as  chief  executive  officer.  The 
president  need  not  be  a  director  of  the 
association.  The  offices  of  the  secretary 
and  treasurer  may  be  held  by  the  same 
person  and  a  vice  president  may  also  be 
either  the  secretary  or  the  treasurer.  The 
board  of  directors  may  designate  one  or 
more  vice  presidents  as  executive  vice 
president  or  senior  vice  president.  The 
board  of  directors  may  also  elect  or 
authorize  the  appointment  of  such  other 
officers  as  the  business  of  the 
association  may  require.  The  officers 
shall  have  such  authority  and  perform 
such  duties  as  the  board  of  directors 
may  from  time  to  time  authorize  or 
determine.  In  the  absense  of  action  by 
the  board  of  directors,  the  officers  shall 
have  such  powers  and  duties  as 
generally  pertain  to  their  respective 
offices. 

(b)  Removal.  Any  officer  may  be 
removed  by  the  board  of  directors 
whenever  in  its  judgment  the  best 
interests  of  the  association  will  be 
served  thereby:  but  such  removal,  other 
than  for  cause,  shall  be  without 
prejudice  to  the  contractual  rights,  if 
any.  of  the  person  so  removed.  "Cause" 
shall  mean  willful  failure,  neglect,  or 
refusal  in  any  material-respect  to 
perform  duties  as  an  officer  or 
commission  of  any  act  of  willful 


misconduct,  self-dealing,  malfeasance  or 
gross  negligence. 

(c)  Employment  contracts.  Upon 
specific  approval  of  the  board  of 
directors,  a  Federal  mutual  association 

"may  enter  into  employment  contracts 
with  its  ofHcers  and  other  employees  in 
accordance  with  §  563.39  of  this 
Chapter. 

(d)  Age  limitation  on  officers.  A 
Federal  mutual  association  may  provide 
in  its  bylaws  that  no  person  of  an  age  70 
years  or  older  will  be  eligible  for 
election,  reelection,  appointment  or 
reappointment  as  an  officer  of  the 
association.  The  bylaws  may  also 
provide  that  no  officer  shall  serve  as 
such  beyond  the  annual  meeting  of  the 
association  immediately  following  the 
attainment  of  the  specified  age. 

§  544.10-5    Indemnification  of  directors, 
officers  and  employees. 

A  Federal  mutual  association  may 
indemnify  its  directors,  officers  and 
employees  and  directors,  officers  and 
employees  of  any  wholly-owned 
subsidiary,  provided  that 
indemnification  may  be  made  only  in 
accordance  with  the  following 
requirements: 

(a)  General.  Subject  to  the  provisions 
of  this  section,  a  Federal  mutual 
association  may  indemnify  any  person 
against  whom  an  action  is  brought  or 
threatened  because  that  person  is  or 
was  a  director,  officer  or  employee  of 
the  association  or  any  wholly-owned 
subsidiary  for: 

(1)  Any  amount  for  which  that  person 
become  liable  under  a  judgment  or 
settlement  in  such  action;  and 

(2]  Reasonable  costs  and  expenses, 
including  attorney's  fees,  actually  paid 
or  incurred  by  that  person  in  defending 
or  settling  such  action  or  in  enforcing  his 
rights  under  this  section  if  he  obtains  a 
favorable  judgment  in  such  action: 
Provided  that  nothing  in  this  section 
authorizes  indemnification  by  a  Federal 
mutual  association  of  directors,  officers 
or  employees  of  affiliates,  affiliated 
persons,  or  subsidiaries  of  the 
association  for  actions  in  their  capacity 
as  such  except  as  provided  in  this 
section. 

(b)  Conditions.  (1)  Favorable 
judgment.  Indemnification  may  be  made 
to  a  person  described  in  paragraph  (a)  of 
this  section  if  final  judgment  on  the 
merits  is  in  his  favor. 

(2)  No  favorable  judgment. 
Indemnification  may  be  made  to  a 
person  described  in  paragraph  (a)  if 
final  judgment  is  not  in  his  favor,  but 
only  as  provided  in  this  paragraph  (b). 

(i)  General.  In  the  case  of  settlement, 
final  judgment  against  the  person,  or 
final  judgment  in  his  favor  other  than  on 


the  merits,  indemnification  may  be 
made  if  it  is  determined  that  the  person 
was  acting  in  good  faith  within  the 
scope  of  his  employment  or  authority  as 
he  could  reasonably  have  perceived  it 
iinder  the  circumstances  and  for  a 
purpose  he  could  reasonably  have 
believed  under  the  circumstances  was  in 
the  best  interests  of  the  association  or 
its  members  and.  in  the  case  of  a 
criminal  action,  he  had  no  reasonable 
cause  to  believe  his  conduct  was 
unlawful.  Such  determination  shall  be 
made  by  the  board  of  directors  by  a 
majority  vote  of  a  quorum  consisting  of 
disinterested  directors.  However,  in  no 
case  shall  any  indemnification  be  made 
unless  the  association  gives  the  Board  at 
least  60  days'  notice  of  its  intentions  to 
make  such  indemnification.  Such  notice 
shall  state  the  facts  on  which  the  action 
arose,  the  terms  of  any  settlement,  and 
any  disposition  of  the  action  by  a  court. 
A  copy  of  such  notice,  and  a  certified 
copy  of  the  resolution  containing  the 
required  determination  by  the  board  of 
directors,  shall  be  sent  to  the  Office  of 
Examination  and  Supervision,  the  Office 
of  General  Counsel  and  the  Supervisory 
Agent.  The  Supervisory  Agent  shall 
promptly  acknowledge  receipt  thereof.    . 
The  notice  period  shall  run  from  the 
date  of  such  receipt.  No  such 
indemnification  shall  be  made  if  the 
Board  or  its  designee  advises  the 
association  in  writing,  within  such 
notice  period,  of  its  objection  thereto. 
The  Office  of  Examination  and 
Supervision  with  the  concurrence  of  the 
Office  of  General  Counsel  has  delegated 
authority  to  make  a  determination  under 
this  paragraph  (b)(2](i]. 

(ii)  Action  by  or  on  behalf  of  the 
association.  In  addition  to  the 
requirements  of  paragraph  (b)(2)(i), 
when  the  action  is  brought  or  threatened 
by  the  association  or  on  behalf  of  the 
association  indemnification  shall  be 
limited  to  reasonable  costs  and 
expenses  as  described  in  paragraph 
(a](2)  of  this  section,  and  no 
indemnification  shall  be  made  in 
connection  %vith  any  claim,  issue  or 
matter  for  which  there  has  been  a  final 
judgment  that  the  person  was  liable  for 
negligence  or  misconduct  in  the 
performance  of  his  duty  to  the 
association. 

(c)  Insurance.  An  association  may 
obtain  insurance  to  protect  it  and  its 
directors,  officers  and  employees  or  the 
directors,  officers  and  employees  of  its 
wholly-owned  subsidiaries  from 
potential  losses  arising  from  claims 
against  any  of  them  for  alleged  wrongful 
acts,  or  wrongful  acts  committed  in  their 
capacity  as  directors,  officers  or 
employees.  However,  associations  may 
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hot  obtain  insurance  which  provides  for 
payment  of  losses  of  any  person 
incurred  as  a  consequence  of  his  willful 
or  criminal  misconduct 

(d)  Advanced  payment  of  expenses.  If 
a  majority  of  the  disinterested  dhectors 
uf  an  association  concludes  that,  in 
connection  with  an  action,  any  person 
ultimately  may  become  entitled  to 
indemnification  under  this  section,  the 
directors  may  authorize  payment  of 
reasonable  costs  and  expenses, 
including  attorneys'  fees,  arising  from 
the  defense  or  settlement  of  such  action. 
Nothing  in  this  paragraph  (d)  shall 
prevent  the  directors  of  an  association 
from  imposing  such  conditions  on  a 
payment  of  expenses  as  they  deem 
warranted  and  in  the  interests  of  the 
association.  Before  making  advance 
payment  of  expenses  under  this 
paragraph,  the  association  shall  obtain 
an  agreement  in  writing  that  the 
association  will  be  repaid  if  the  person 
on  whose  behalf  payment  is  made  is 
later  determined  not  to  be  entitled  to 
such  indemnification. 

(e)  Prohibited  indemnification. 
Nothing  in  this  section  shall  authorize  or 
require  the  Board  to  approve 
indemnification  of  directors,  officers  or 
employees  of  the  association  when  such " 
indemnification  would  contravene 
public  policy  as  expressed  by  Federal 
statutes  or  the  regulations  of  the  Board. 

(f)  ExcJusiveness  of  provisions.  No 
association  shall  indemnify  any  person 
referred  to  in  paragraph  (a)  of  this 
section  or  obtain  insurance  referred  to 
in  paragraph  (c)  of  this  section  other 
than  in  accordance  with  this  section. 
However,  an  association  which  had  a 
bylaw  in  effect  on  October  1, 1969. 
relating  to  indemnification  of  its 
personnel  shall  be  governed  solely  by 
that  bylaw,  is  such  is  still  in  effect, 
except  that  the  association's  authority  to 
obtain  insurance  shall  be  governed  by 
paragraph  (c)  of  this  section. 

(g)  Definitions  and  rules  of 
construction.  (1)  Definitions  for 
puiposes  of  this  section: 

(i)  Action.  Any  judicial  or 
administrative  proceeding  or  threatened 
proceeding,  whether  civil,  criminal,  or 
otherwise,  incuding  any  appeal  or  other 
proceeding  for  review; 

(ii)  Court.  Includes,  without  limitation, 
any  court  to  which  or  in  which  any 
appeal  or  any  proceeding  for  review  is 
brought; 

(iii)  Disinterested.  When  applied  to 
members  or  a  director,  a  person  not 
named  as  party  to  the  action  in 
connection  with  which  indemnification 
or  advancement  of  expenses  is  sought; 

(iv)  Final  judgment  A  judgment, 
decree,  or  cnder  which  is  not  appealable 


or  as  to  which  the  period  for  appeal  has 
expired  with  no  appeal  taken: 

(v)  Settlement.  Includes  entry  of  a 
judgment  or  dismissal  by  consent  or 
confession  or  a  plea  of  goilty  or  nolo 
contendere. 

[2]  References  in  this  section  to  any 
individual  or  other  person,  including  any 
association,  shall  fnclude  any  person 
acting  as  administrate^',  executor, 
guardian.  conser\'ator.  trustee,  legal 
representative,  successor  and  assign 
thereof 

§544.11-544.12    IReserved] 

§544.13    Fiscal  year;  annual  audtt. 

The  bylaws  of  a  Federal  mutual 
association  shall  specify  the  fiscal  year 
for  the  association.  The  association 
shall  be  subject  to  an  annual  audit  as  of 
the  end  of  its  fiscal  year  by  independent 
public  accountants  appointed  by  and 
responsible  to  the  board  of  directors. 
The  appointment  of  such  accountants 
shall  be  subject  to  annual  ratification  by 
the  members. 

§544.14    Corporate  prccechires. 

(a)  Execution  of  instruments, 
gunerally.  The  board  of  directors  shall 
establish  procedures  for  the  execution, 
verification,  acknowledgment,  and 
delivery  of  instruments  or  writings  of 
any  nature. 

lb]  Seal.  I'he  association  may  have  a 
corporate  seal,  which  may  be  modified 
from  time  to  time,  and  may  use  the  same 
by  causing  it.  or  a  facsimile  thereof,  to 
be  impressed  or  affixed  or  in  any  other 
manner  reproduced. 

(c)  Miscellaneous.  The  bylaws  may 
also  address  subjects  which  comply 
with  applicable  Federal  law.  rules,  or 
regulations  such  as  emergency 
preparedness  or  any  other  subjects 
necessary  or  appropriate  for  effective 
operation  of  the  association. 

§544.15-544.19    [Reseryedl 

§  544.20    Coml»inations  involving  Federal 
mutual  associations. 

Federal  mutual  associations  may 
enter  into  combinations,  which  for  the 
purposes  of  this  Part  include  bulk 
purchase  or  sale  of  assets,  mergers  and 
consolidations,  only  in  accordance  with 
the  provisions  of  this  Part. 

§  544.2 1    Merger  or  consolidation. 

(a)  Permissible  mergers  or 
consolidation.  Federal  mutual 
associations  may  merge  or  consolidate 
with  other  associations:  Provided,  that — 

(1)  All  constituent  associations  have 
accounts  insured  by  the  Federal  Savings 
and  Loan  Insurance  Corporation,  except 
for  Federal  associations  the  deposits  of 
which  arc  insured  by  the  Federal 


Deposit  Insurance  Corporation,  (2)  if  any 
constituent  is  a  mutual  association,  the 
resulting  association  shall  be  mufj'ally 
held,  except  in  cases  involving  .. 

supervisory  combinations,  mergers 
approved  under  Part  563b  of  this 
Chapter  or  combinations  in  which  one  of 
the  constituents,  is  an  interim  Federal 
association  or  an  interim  state 
institution,  and  (3)  as  to  any  constituent 
association  which  is  not  a  Federal   ■ 
association,  the  merger  is  in  accordance 
with  the  laws  of  the  jurisdiction  in 
which  the  association  was  organized. 

(b)  Board  approval.  Prior  written 
approval  of  the  Board  is  required  for 
every  combination.  In  determining 
whether  to  confer  such  approval,  the 
Board  shall  apply  the  criteria  set  out  in 
§  571.5  of  this  Chapter  and  shall  impose 
any  condition  it  deems  necessary  or 
appropriate  to  ensure  conformity  with 
those  criteria  isnd  the  requirements  of 
this  Chapter  Prior  written  approval  of 
the  Federal  Deposit  Insurance 
Corporation  is  required  for  eveiy 
combinatimi  involving  a  Federal 
association  insured  by  the  Federal 
Deposit  Insurance  Corporation. 

(c)  Approval  by  the  Board's  Principal 
Supervisory  Agent  (1)  The  speafic 
approval  of  the  Board  (including 
recommendmg  modifications  of  the 
combination  agn^mentj  required  by 
paragraph  (b)  of  this  section  may  be 
given  by  the  Board's  Principal 
Super\isory  Agent  in  accordance  with 
the  conditions  set  forth  in  $  563.22  of 
this  Chapter. 

(2)  In  aRjroving  a  merger  under 
paragraph  (c)  of  this  section,  the 
Principal  Supervisory  Agent  may 
approve  maintenance  of  an  office  of  the 
merging  association  as  a  facility  of  the 
resulting  .association  and  may  approve  a 
temproary  increase  in  th<»  number  of 
directors  of  the  resulting  association, 
provided  that  the  association  submits  an 
acceptable  plan  for  bringing  the  board  of 
directors  info  compliance  with  the 
requirements  of  §  544.3  of  this 
Subchapter  within  a  reasonable  period 
of  time. 

(d)  Approval  of  board  of  directors. 
Before  filing  for  Board  approval,  the 
combination  and  the  combination 
agreement  shall  be  approved  by  each 
constituent  association's  board  of 
dimrtors:  (1)  By  a  two-thirds  vote  of  the 
entire  board  of  each  Federal  association, 
and  (2]  as  required  by  state  law  or  other 
applicable  law  for  other  constituents. 

(e)  Approval  by  members. 
Notwithstanding  any  other  provision  of 
this  part,  the  Board  may  require  that  a 
plan  or  merger  be  submitted  to  the 
voting  members  of  any  of  the 
associations  at  a  duly  called  mecting(s) 
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and  that  the  plan  to  be  effective,  be 
approved  by  them. 

(f)  Conservator  or  receiver  action.  A 
conservator  or  receiver  for  an 
•  association  appointed  under  Part  547  of 
this  Subchapter  may  merge  the 
association  with  another  under  §  544.21 
without  submitting  the  combination 
agreement  to  the  association's  board  of 
directors  or  members  for  their  approval. 

(gl  Combination  agreement.  (1]  All 
terms,  conditions,  agreements, 
understandings,  or  other  provisions  with 
respect  to  the  combination,  shall  be  set 
forth  fully  in  a  written  combination 
agreement. 

(2)  The  combination  agreement  shall 
specify:  (i)  Which  association  will  be  the 
resulting  association:  (ii)  the  name  it  will 
use:  (iii)  the  location  of  its  home  office 
and  branch  offices;  (iv)  the  bases  on 
which  its  savings  accounts  will  be 
issued:  and  (v)  the  number  of  its 
directors  and  their  names,  addresses, 
and  length  of  their  terms. 

(h)  Corporate  title:  change  of  location. 
If  a  combination  agreement  provides  for 
the  resulting  association's  name  or 
location  to  be  changed,  and  it  is  a 
Federal  association,  its  charter  shall  be 
amended  accordingly. 

(i)  Application  for  Board  approval.  (1) 
Contents.  Applications  shall  be  in  a 
form  prescribed  by  the  Board  and  shall 
include  appropriate  information 
responsive  to  the  factors  enumerated  in 
§  571.5. 

(2)  Filing  requirement.  Constituent 
associations  shall  Hie  three  copies  of  the 
application  prepared  pursuant  to  this 
section  with  the  Supervisory  Agent.  The 
combination  agreement  for  a  bulk 
purchase  of  assets  shall  state  the 
information  required  by  S  544.21(g)(2)  of 
this  subchapter.  Applicants  shall  also 
comply  with  section  7A  of  the  Clayton 
Act  (15  U.S.C.  §  18A)  and  regulations 
issued  thereunder  (16  CFR  Parts  801, 
802.  and  803). 

(j)  Notice.— {I)  Public  Notice. 
Constituent  associations  shall  jointly 
publish  notice  pursuant  to  §  542.4  of  this 
Subchapter,  except  that  the  required 
newspaper  publication  of  notice  shall  be 
made  in  the  communities  in  which  the 
home  offices  of  the  constiuent 
associations  are  located.  Promptly  after 
joint  publication  the  constituent 
associations  shall  jointly  file  with  the 
Supervisory  Agent  a  copy  of  the  notice 
and  publisher's  affidavit  of  publication. 

(2)  Procedure.  Processing  of  an 
application  under  this  section  shall 
follow  the  procedures  set  forth  in 
paragraph  (i)(l)  and  in  §§  542.4(b)  and 
542.4(c)  of  this  Subchapter:  Provided. 
that  in  the  case  of  mergers  involving  an 
interim  Federal  association  or  an  interim 
state  institution  where  the  disappearing 


institution  is  immediately  acquired 
under  Part  574.4.  instead  of  the  public 
notice  procedures  of  paragraph  (j)(l),  the 
public  notice  procedures  of  Part  574 
shall  be  applicable. 

(3)  Supervisory  exception.  This 
paragraph  (j)  does  not-apply  to 
combination  instituted  for  supervisory 
reasons. 

§544.22-544.23    [Reserved) 

§544.24    ArtidM  of  combination  for 
merger  or  conaoNciation. 

(a)  Contents.  Articles  of  combination 
shall  be  executed  in  duplicate  by  each 
association,  by  its  chief  executive  officer 
or  executive  vice  president  and  by  its 
secretary  or  an  assistant  secretary,  and 
verified  by  one  of  the  officers  of  each 
association  signing  such  articles,  and 
shall  contain  the  terms  of  the 
combination  agreement  (either  set  forth 
or  attached  as  an  exhibit). 

(b)  Filing.  Both  sets  of  articles  of 
combination  shall  be  filed  with  the 
Supervisory  Agent  who  shall,  if  he  finds 
that  such  articles  conform  to  the 
requirements  of  this  regulation,  endorse 
the  articles  and  return  one  set  to  the 
resulting  association. 

§544.25    Effective  date;  date  of 
consummation  for  merger  or  consolidation. 

(c)  Effective  date.  No  combination 
under  this  section  shall  be  effective  until 
approved  by  the  Board  or  its  delegate. 
TTie  effective  date  of  a  combination  in 
which  the  resulting  association  is  a 
Federal  mutual  association  shall  be  the 
date  of  endorsement  of  the  articles  of 
combination  by  the  Supervisory  Agent. 
A  later  effective  date,  up  to  90  days  after 
the  date  of  approval  of  the  combination, 
may  be  requested  by  the  applicant  as 
part  of  the  application  subject  to 
approval  by  the  Board  or  its  delegate. 
The  effective  date  of  a  combination  in 
which  the  resulting  association  is  not  a 
Federal  association  shall  be  a  date 
subsequent  to  Bbard  approval 
prescribed  by  the  law  of  the  state  under 
which  the  resulting  associated  is 
chartered,  or  other  applicable  law.  If  a 
disappearing  association  combining 
under  this  section  is  a  Federal 
association,  its  charter  shall  be  deemed 
to  be  cancelled  as  of  the  effective  date 
of  the  combination:  such  charter  shall  be 
surrendered  to  the  Supervisory  Agent  at 
the  time  of  filing  of  the  articles  of 
combination. 

(b)  Date  of  consummation.  No 
combination  under  this  section  may  be 
concluded  until  all  necessary 
compliance  materials,  as  required  by 
any  conditions  to  the  resolution 
approving  such  consummation  by  the 
Board  or  its  delegate,  have  been 
submitted  to  the  satisfaction  of  the 


Supervisory  Agent.  The  effective  date 
and  the  date  of  consummation  may  be 
simultaneous  only  if  the  above  noted 
materials  have  been  submitted  to  and 
approved  by  the  Supervisory  Agent. 
Until  the  compliance  materials  have 
been  submitted  to  and  approved  by  the 
Supervisory  Agent,  the  Board  or  its 
delegate  shall  have  the  right  to  alter, 
suspend  or  withdraw  its  approval 
should  any  interim  development  be 
deemed  by  the  board  or  its  delegate.to 
be  a  material  change  in  circumstances 
warranting  such  action. 

§  544.26    Continuity  of  corporate  existence 
after  merger  or  consolidation. 

On  the  effective  date  of  a  combination 
in  which  the  resulting  association  is  a 
Federal  association,  all  assets  and 
property  (real,  personal,  and  mixed, 
tangible,  and  intangible,  choses  in 
action,  rights  and  credits)  of  the 
association  shall  immediately,  without 
any  further  act.  become  the  property  of 
the  resulting  association  to  the  same 
extent  as  they  were  the  property  of  the 
disappearing  association,  and  the 
resulting  association  shall  be  a 
continuation  of  the  entity  which 
absorbed  the  association.  All  rights, 
obligations,  duties  and  liabilities  of  the 
association  shall  remain  unimpaired, 
and  the  resulting  association  shall,  on 
the  effective  date  of  the  combination, 
succeed  to  all  those  rights  and 
obligations. 

§544.27    [Reserved] 

§  544.28    Supervisory  Combinations. 

Notwithstanding  anything  in  this  Part, 
the  Board  may  determine  to  waive  or 
deem  inapplicable  any  provision  of 
§§  544.21-544.27  if  the  Board  determines 
that  severe  financial  conditions  exist 
that  threaten  the  stability  of  such  an    ^ 
association  and  that  such  action  is  likely 
to  improve  the  financial  condition  of  the 
association,  or  to  avert  insolvency  or 
imminent  failure  of  an  association  as 
defined  in  §  541.3  of  this  Subchapter.  For 
purposes  of  such  action  under  §  5(d)  of 
the  Home  Owners'  Loan  Act,  the  term 
"member"  shall  include  the  members  as 
defined  in  the  charter  of  a  Federal 
mutual  association.  The  term 
"insolvency"  shall  mean  that  the  assets 
of  the  association  are  less  than  its 
obligation  to  it  creditors  and  others, 
including  its  depositors. 

§544.29    [Reserved] 

§  544.30    Bulk  purchase  or  sale  of  assets. 

(a)  Permissible  bulk  purchase  of 
assets.  Federal  mutual  associations  may 
enter  into  bulk  purchase-of-asset 
transactions  as  transferee  with  other 


entities:  Provided,  that  (1)  all  transferor 
entities  are  depository  institutions,  and 
(2)  the  transferee  Federal  mutual 
association  (i)  will  meet  the 
requirements  of  Federal  Hone  Loan 
Bank  membership  and  insurance  of 
accounts  after  the  transaction;  and  (ii) 
conforms,  within  the  time  prescribed  by 
the  Board,  to  the  requirements  of  section 
5(c)  of  the  Home  Owners'  Loan  Act. 

(b)  Permissible  bulk  sale  of  assets. 
Federal  mutual  associations  may  enter 
into  bulk  sales  of  assets  transactions  as 
transferor  only  in  connection  with 
combinations  instituted  for  supervisory 
reasons. 

(c)  Bulk  purchase  or  sale  of  assets 
defined.  A  purchase  or  sale  of  assets  by 
a  Federal  mutual  association  shall  be 
deemed  a  bulk  purchase  or  sale  if  it 
involves  the  acquisition  or  disposition 
by  a  Federal  mutual  institution  of  all  or 
substantially  all  of  the  association's 
assets  other  than  in  the  ordinary  course 
of  business.  An  acquisition  or 
disposition  shall  be  deemed  to  involve 
substantially  all  of  an  association's 
assets  if  the  association's  and  its 
subsidiaries'  net  book  value  of  the 
assets  to  be  acquired  or  disposed  or  the 
amount  paid  or  to  be  received  by  the 
association  exceeds  fifty  percent  of  the 
total  assets  of  the  association  and  its 
subsidiaries  prior  to  the  acquisition  or 
disposition. 

(d)  Board  approval.  Prior  written 
approval  of  the  Board  is  required  for 
every  bulk  purchase  of  assets.  In 
determining  whether  to  confer  such 
approval,  the  Board  shall  apply  the 
criteria  set  out  in  S  571.5  of  this  Chapter 
and  shall  impose  any  condition  it  deems 
necessary  or  appropriate  to  ensure 
conformity  with  those  criteria  and  the 
requirements  of  this  Chapter.  Prior 
written  approval  of  the  Federal  Deposit 
Insurance  Corporation  is  required  for 
every  combination  involving  both  a 
Federal  association  insured  by  the 
Federal  Deposit  Insurance  Corporation 
and  an  association  not  insured  by  such 
Corporation. 

(e)  Approval  by  the  Board's  Principal 
Supervisory  Agent — The  specific 
approval  of  the  Board  (including 
recommending  modifications  of  the 
combination  agreement)  required  by 
paragraph  (b)  of  this  section  may  be 
given  by  the  board's  Principal 
Supervisory  Agent  in  accordance  with 
the  conditions  set  forth  in  S  563.22  of 
this  Chapter. 

(f)  Approval  of  board  of  directors. 
Before  filing  for  Board  approval  of  a 
bulk  purchase  of  assets,  the  combination 
shall  be  approved  by  each  constituent 
association's  board  of  directors:  (1)  By  a 
two-thirds  vote  of  the  entire  board  of 
each  Federal  association,  and  (2)  as 


required  by  state  law  or  other  applicable 
law  for  other  constituents. 

(g)  Combination  agreement  (1)  All 
terms,  conditions,  agreements, 
understandings,  or  other  provisions  with 
respect  to  a  combination  involving  a 
bulk  purchase  of  assets  shall  be  set  forth 
fully  in  a  written  combination 
agreement 

(2)  The  combination  agreement  for  a 
bulk  purchase  of  assets  shall  state  the 
information  required  by  S  544.21(g)(2). 

(h)  Application  for  Board  approval. 
Application  for  Board  approval  of  a  bulk 
purchase  of  assets  shall  follow  the 
procedures  of  S  544.21  (i). 

(j)  Notice.  Notice  requirements  for  a 
bulk  purchase  of  assets  shall  follow  the 
procedures  of  S  544.21(j). 

$544^1    [Reserved] 

S544J2    Articles  of  comMnatton  for  bulk 
purchase  or  sale  of  assets. 

Articles  of  combination  for  a  bulk 
purchase  of  assets  shall  be  executed 
pursuant  to  S  544.24  of  this  Part 

S  544.33    Effective  date;  date  Of 
consuimnatiofi  for  bulk  purchase  or  sale  of 

The  elective  date  and  the  date  of 
consummation  for  a  bulk  purchase  or 
sale  of  assets  shall  be  determined 
pursuant  to  §  544.25  of  this  Part. 

§  544^    Continuity  of  corporate  existence 
after  bulk  purchase  or  sale  of  assets. 

The  continuity  of  corporate  existence 
of  a  Federal  mutual  association  shall  not 
be  affected  by  a  bulk  purchase  or  sale  of 
assets. 

S  544.35    [Reserved] 


S  544.36 
assets. 


Partial  purchase  or  sale  of 


(a)  General.  A  purchase  or  sale  of 
assets  by  a  Federal  mutual  association 
shall  be  considered  a  partial  purchase  or 
sale  of  assets  if  the  transaction  involves 
the  acquisition  or  disposition  by  the 
Federal  mutual  association  of  assets, 
other  than  in  the  ordinary  course  of 
business,  in  any  amount  which  is  less 
than  "all  or  substantially  all  of  the 
associations  assets"  as  defined  in 

S  544.30(c). 

(b)  Percentage  of  assets  test.  A  partial 
purchase  or  sale  by  a  Federal  mutual 
association  shall  not  be  deemed  to 
involve  all  or  substantially  all  of  the 
association's  assets  if  the  association's 
and  its  subsidiaries'  equity  in  the  net 
book  value  of  such  assets  to  be  acquired 
or  disposed  or  the  total  amount  paid  or 
received  for  such  acquisition  or 
disposition  does  not  exceed  Mty  percent 
of  the  total  assets  of  the  association  and 
its  subsidiaries  prior  to  the  purchase  or 
sale,  except  where  the  purchase  or  sale 


is  part  of  an  overall  plan  contemplating 
the  sale  or  purchase  of  greater  than  fifty 
percent  of  the  total  assets  of  the 
association  and  its  subsidiaries.  Partial 
purchases  or  sales  of  assets  shall  be  ' 
governed  by  i  663.22  of  this  Chapter. 

(S44.37-544.39    [Reserved] 

{544.40    Reorganization  [Reserved] 

{544.41-544.49    [Reserved] 

{544.50    DIssotution. 

Federal  mutual  associations  may 
voluntarily  dissolve  themselves  only  in 
accordance  with  the  provisions  of  this 
Part 

{544.51    Voluntary  dissoiueon. 

(a)  Plan  for  dissolution.  A  Federal 
mutual  association's  board  of  directors 
may  propose  a  plan  for  dissolution  of 
the  association.  The  plan  shall  be 
approved  by  a  two-thirds  vote  of  the 
authorized  number  of  directors.  The 
plan  may  provide  for  (1)  appointment  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  (under  section  5  of  the 
Home  Owners'  Loan  Act  or  section  406 
of  the  National  Housing  Act  as  receiver 
for  the  purpose  of  liquidation;  (2) 
transfer  of  all  the  association's  assets  to 
a  depository  institution  under  Federal  or 
State  charter  either  for  cash  sufficient  to 
pay  all  obligations  of  the  association 
and  retire  all  outstanding  accounts  or  in 
exchange  for  that  institution's  payment 
of  all  the  association's  outstanding 
obligations  or  other  evidence  of  interest 
to  the  association's  accountholders  en  a 
pro  rata  basis;  or  (3)  dissolution  in  a 
manner  proposed  by  the  directors  which 
they  consider  best  for  all  concerned.  The 
plan,  and  a  statement  of  reasons  for 
proposing  dissolution  and  for  proposing 
the  plan,  shall  be  submitted  to  the  Board 
for  approvaL 

(b)  Board  approval.  The  Board  may 
approve  the  plan  if  the  Board  believes 
dissolution  is  advisable  and  the  plan 
best  for  all  concerned,  but  if  the  Board 
considers  the  plan  inadvisable,  the 
Board  may  either  make 
recommendations  to  the  association 
concerning  the  plan  or  disapprove  the 
plan. 

§  544.52    Approval  by  members  for 
dissolution. 

When  a  plan  of  dissolution  is 
approved  by  the  association's  board  of 
directors  and  by  the  Board,  the  plan 
shall  be  submitted  to  the  association's 
members  at  a  legal  meeting,  and  shall 
become  effective  when  approved  by  the 
affirmative  vote  of  two-thirds  of  the 
votes  present  at  a  legal  meeting. 
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§54433    Notic*  of  dtssolutioa 

(a)  Notice  to  creditors.  Upon  filing  of 
a  plan  of  dissolution  with  the  Board,  the 
dissolving  association  shall  immediately 

'  cause  notice  thereof  to  be  mailed  to 
each  known  creditor  of  the  association. 

(b)  Notice  to  accovntholders.  Notice 
of  the  members'  aHinnative  vote  to 
approve  the  plan  of  dissolution  shall  be 
furnished  to  any  affected  accounthotder 
pursuant  to  \  565.5  of  this  Subchapter. 

§  544.54    Procedure  for  dissotutlon  after 
Board  and  memt>er  approval. 

Upon  approval  of  the  plan  of 
dissolution  by  the  Board  and  a  vote  of 
members,  the  dissotviag  association 
shall  immediately  proceed  to  collect  its 
assets,  convey  and  dispose  of  its 
properties  pay,  satisfy  and  discharge  its 
liabilities  and  obligations,  and  do  all 
other  acts  required  to  liquidate  its 
business  and  affairs,  and  after  paying  or 
adequately  providing  for  the  payment  of 
all  its  obligations  ^nd  liabilities, 
distribute  the  remainder  of  its  assets, 
either  in  caaii  or  in  kind,  among  its 
members  according  to  their  respective 
rights  and  preferences. 

§  544.55    TcrminatkMi  of  corporate 
exisieMoe. 

(a)  Completion  of  dissolution.  After 
dissolution  in  accordance  with  the  plan, 
a  certificate  evidencing  dissolution, 
supported  by  snch  evidence  as  the 
Board  may  require,  shall  immediately  be 
filed  with  the  Board.  When  the  Board 
receives  such  evidence  satisfactory  to  it 
will  terminate  the  corporate  existence  of 
the  dinolved  association  and  the 
association's  charter  shall  thereby  be 
cancelled. 

(b)  Continuation  of  corporate 
existence  after  dissolution.  Any 
association  dissolving  in  accordance 
with  this  Part  shall  nevertheless 
continue  its  corporate  existence  for  a 
period  of  three  years  from  such 
dissolution,  or  for  such  longer  period  as 
the  Board  in  its  discretion  may  direct, 
solely  for  the  purposes  of  prosecuting 
and  defending  legal  actions,  suits,  or 
proceedings,  whether  civil,  criminal  or 
administrative,  brought  by  or  against 
such  association,  settling  and  closing 
business,  disposing  of  or  otherwise 
conveying  property  and  discharging 
liabilities,  but  not  for  the  purpose  of 
continuing  the  business  for  which  the 
association  was  organized.  Any 
association  dissolved  pursuant  to  this 
Part  shall,  with  respect  to  any  action, 
suit  or  proceeding,  whether  civil, 
criminal  or  administrative,  brought  by  or 
against  such  association,  either  prior  to 
or  wkbin  three  years  of  the  date  of  its 
dissolution,  be  deemed  to  continue  its 
corporate  exislence  beyond  the  three- 


year  period  until  any  and  all  final 
judgments,  orders  or  decrees  in 
connection  with  such  action,  suit  or 
proceeding  have  been  fully  executed. 

S  544.56    Invohintary  dissolution. 

Notwithstanding  the  foregoing 
provisions  of  this  Part,  the  Board  may 
determine  to  waive  or  deem 
inapplicable  any  provision  of  S  5  544.51- 
544.55  of  this  Part  for  dissolutions 
instituted  for  supervisory  reasons  or 
pursuant  to  Part  547  of  this  Subchapter. 

§  544.57-544.59    [Reserved] 

§  544.60    Supervisory  waiver. 

Notwithstanding  the  foregoing 
provisions  of  Part  544,  the  Board  may 
determine  to  waive  or  deem 
inapplicable  any  provision  of  §  S  544.1- 
544.59  of  this  Part  to  facilitate:  (l)  An 
acquisition  to  prevent  the  failure  of  an 
institution  chartered  by  the  Board  or 
insured  by  the  Corporation;  or  (2]  a 
transfer  of  acoouats  in  payment  of 
insurance;  or.  (3)  for  supervisory  reasons 
or  pursuant  to  Part  574  of  this 
Subchapter. 

Appendix  A  to  Part  544  Model  Bylaws  for 
Mutual  Assoriationg 

Article  I— Home  Office 

The  home  office  of  the  association  shall  be 

at in  the  Connty  of .  ia  the  State 

of . 


Article  II^Memben 

Section  1.  Place  of  Meetings.  All  annual 
and  special  meetings  of  members  shall  be 
held  at  the  home  office  of  the  association  or 
at  such  other  place  in  the  state  in  which  the 
principal  place  of  business  of  the  association 
is  located  or  in  which  the  association 
maintains  branches,  as  the  board  of  directors 
may  detenmae. 

Section  2.  Annual  Meeting.  A  meeting  of 
the  members  of  the  association  for  the 
election  of  directors  and  for  the  transaction 
of  any  other  business  of  the  association  shall 
be  held  annuaHy  within  ISO  days  after  the 
end  of  the  association's  fiscal  year  on 

the of is  not  a  legal  holiday,  and 

if  a  legal  holiday,  then  on  the  next  day 
following  which  48  not  a  legal  holiday. 

at ,  or  at  such  other  date  and  time 

within  such  150-day  period  as  the  board  of 
directors  may  determine. 

Section  3.  Special  Meetings.  Special 
meetings  of  the  members  for  any  purpose  or 
purposes,  unless  otherwise  prescribed  by  the 
regulations  of  the  Federal  Home  Loan  Bank 
Board  ("Board")  (which  as  hereinafter  used 
includes  the  Federal  Saving*  and  Loan 
Insurance  Corporation),  may  be  called  at  any 
time  by  the  diainnaa  of  the  board,  the 
president,  or  a  majority  of  the  board  of 
directors,  and  shall  be  called  by  the  chairman 
of  the  board,  the  president,  or  the  secretary 
upon  the  written  request  of  the  holders  of  not 
less  than  one-tentk  of  all  of  the  votes  eligible 
to  be  cast  at  a  legal  meeting.  Such  written 
request  shall  state  the  purpose  or  purposes  of 
the  meeting  and  shall  be  delivered  to  the 


UMI 


home  office  of  the  association  addre&sed  to 
the  chairman  of  the  board,  the  president,  ot 
the  secretary. 

Section  4.  Conduct  of  Meetings.  Annual 
and  special  meetings  shall  be  conducted  in 
accordance  witff  the  most  current  edition  of 
Robert's  Rules  of  Order  unless  otherwise 
prescribed  by  regulations  of  the  Board  or 
these  bylaws.  The  board  of  directors  shall 
designate,  when  present,  either  the  chairman 
of  the  board  or  president  if  the  president  is  a 
director,  to  preside  at  such  meetings. 

Section  5.  Notice  of  Meeting.  Written 
notice  stating  the  place,  day,  and  hour  of  the 
meeting  and  the  purpo8e(s)  for  which  the 
meeting  is  called  shall  be  published  in  the 
business  section  of  a  newspaper  printed  in 
the  English  language  in  the  community  in 
which  the  home  o^ce  of  the  association  is 
located  for  one  day  for  each  of  two 
successive  weeks  immediately  prior  to  the 
week  in  which  (he  meeting  shall  convene.  If  it 
is  determined  that  the  primary  language  of  a 
significant  number  of  adult  residents  of  the 
community  is  a  language  other  than  English, 
notice  may  be  required  to  be  published 
simultaneously  in  the  appropriate  language. 
Notice  shall  be  published  in  a  manner  that  is 
conspicuous  to  the  average  reader.  A  similar 
notice  shall  be  posted  in  a  conspicuous  place 
in  each  office  of  the  association  during  the  20 
days  immediately  preceding  the  date  on 
which  the  meeting  shall  convene.  Notice  may 
also  be  mailed,  postage  prepaid  and 
delivered  not  fewer  than  20  or  more  than  SO 
days  prior  to  the  date  of  the  meeting,  to  each 
member  of  record  at  the  last  address 
appearing  on  the  books  of  the  association. 
When  any  members'  meeting,  either  annual 
or  special,  is  adjourned  for  30  days  or  more, 
notice  of  the  adjourned  meeting  shall  be 
given  as  in  the  case  of  an  ori^al  meeting.  It 
shall  not  be  necessary  to  give  any  notice  of 
the  time  and  place  of  any  meeting  adjourned 
for  fewer  than  30  dajrs  or  of  the  business  to 
be  transacted  at  the  meeting,  other  than  an 
announcement  at  the  meeting  at  which  such 
adjournment  is  taken. 

Section  6.  Fixing  of  Record  Date.  For  the 
purpose  of  determining  members  entitled  to 
notice  of  or  to  vote  at  any  meeting  of 
members  or  any  adjoummenC  or  in  order  to 
make  a  determination  of  members  for  any 
other  proper  purpose,  the  board  of  directors 
shall  fix  in  advance  a  date  as  the  record  date 
for  any  such  determination  of  members.  Such 
date  in  any  case  shall  be  not  more  dian  50 
days  nor  fewer  than  20  days  prior  to  the  date 
on  which  the  particular  action  requiring  such 
determination  of  members  is  to  be  taken. 
When  a  determination  of  memliers  entitled  to 
vote  at  any  meeting  of  members  has  been 
made  as  provided  in  this  section,  such 
determination  shall  apply  to  any 
adjournment 

Section  7.  Quorum.  Any  number  of 
members  present  and  voting,  represented  in 
person  or  by  proxy,  shall  constitute  a  quorum 
at  a  properly  called  meeting  of  members.  A 
majority  of  all  votes  cast  at  any  meeting  shall 
determine  any  question.  At  any  adjourned 
meeting  any  business  may  be  transacted 
which  might  have  been  transacted  at  the 
meeting  as  originally  notified.  The  members 
present  at  a  didy  organized  meeting  may    . 
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continue  to  transact  business  until 
adjournment. 

Section  8.  Proxies.  At  all  meetings  of 
members  a  member  may  vote  in  person  or  by 
a  duly  authorized  attorney  in  fact.  Proxies 
may  be  given  telephonically  or  electronically 
as  long  as  the  holder  uses  a  reasonable 
procedure  for  identifying  the  member.  Proxies 
shall  have  been  placed  on  file  with  the 
secretary  of  the  association  for  verification, 
prior  to  the  meeting.  Nothwithstanding 
S  569.3(b)  of  the  Board's  Insurance 
Regulations.  12  CFR  569.3.  a  proxy  may 
designate  as  holder  a  corporation, 
partnership  or  company  as  defined  in  Part 
574  of  the  Insurance  Regulations,  l2  CFR  Part 
574.  Proxies  solicited  on  behalf  of  the 
management  shall  be  voted  as  directed  by 
the  member  or,  in  the  absence  of  such 
direction,  as  determined  by  a  majority  of  the 
proxy  committee  or,  in  its  absence,  by  the 
board  of  directors.  All  proxies  with  a  term 
greater  than  eleven  months  or  solicited  at  the 
expense  of  the  association  must  run  to  the 
board  of  directors  as  a  whole,  or  to  a 
committee  of  directors  appointed  by  a 
majority  of  the  authorized  board  of  directors. 

Section  9.  Joint  accounts.  When  ownership 
stands  in  the  name  of  two  or  more  persons,  in 
the  absence  of  written  directions  to  the 
association  to  the  contrary,  at  any  meeting  of 
the  members  of  the  association,  any  one  or 
more  of  such  members  may  cast,  in  person  or 
by  proxy,  all  votes  to  which  such  ownership 
is  entitled.  Nothing  in  this  section  shall 
prevent  the  Joint  owners  from  splitting  their 
votes  if  written  direction  has  been  provided 
to  the  association  prior  to  the  meeting.  In  the 
event  an  attempt  is  made  to  cast  conflicting 
votes,  in  person  or  by  proxy,  by  the  several 
persons  in  whose  names  the  account(s}  are 
held,  the  vote  or  votes  to  which  those  persons 
are  entitled  shall  not  be  cast. 

Section  10.  Voting  by  Certain  Holders. 
Accounts  will  in  the  name  of  another 
company  may  be  voted  by  any  officer,  agent, 
or  proxy  as  the  bylaws  of  such  company  may 
prescribe,  or,  in  (he  absence  of  such 
provisions,  as  the  board  of  directors  of  such 
company  may  determine.  Accounts  held  by 
an  administrator,  executor,  guardian,  or 
conservator  may  be  voted  by  that  person, 
either  in  person  or  by  proxy,  without  a 
transfer  of  such  shares  into  his  name. 
Accounts  held  in  the  name  of  a  trustee  may 
be  voted  by  him.  either  in  person  or  by  proxy, 
but  no  trustee  shall  be  entitled  to  vote 
accounts  held  by  him  without  a  transfer  or 
such  shares  into  his  name.  Accounts  held  in 
the  name  of  a  receiver  may  be  voted  by  such 
receiver,  and  accounts  held  by  or  under  the 
control  of  a  receiver  may  be  voted  by  such 
receiver  without  the  transfer  into  his  name  if 
authority  to  do  so  is  contained  in  an 
appropriate  order  of  the  court  or  other  public 
authority  by  which  such  receiver  was 
appointed. 

A  member  whose  accounts  are  pledged 
shall  be  entitled  to  vote  such  accounts  until 
the  accounts  have  been  transferred  into  the 
name  of  the  pledgee,  and  thereafter  the 
pledgee  shall  be  entitled  to  vote  the  accounts 
so  transferred. 

Section  11.  Communication  Between 
Members.  Communications  between 
members  shall  be  subject  to  I  545.131  of  the 


Board's  regulations  (12  CFR  545.131)  as  now 
in  effect  or  any  successor  provision. 
Notwithstanding  any  provision  of  this  section 
or  common  law,  no  member  or  any  other 
person  shall  have  the  right  to  obtain,  inspect 
or  copy  a  portion  of  any  books  or  records  of  a 
Federal  mutual  association  containing:  (1)  A 
list  of  depositors  in  or  borrowers  from  such 
association;  (2)  their  addresses:  (3)  individual 
deposit  or  loan  balances  or  records:  or  (4) 
any  data  from  which  such  information  could 
be  reasonably  constructed. 

Section  12.  Inspectors  of  Election.  In 
advance  of  any  meeting  of  members,  the 
board  of  directors  may  appoint  any  persons 
other  than  nominees  for  office  as  inspectors 
of  election  to  act  at  such  meeting  or  any 
adjournment.  The  number  of  inspectors  shall 
be  either  one  or  three.  Any  such  appointment, 
shall  not  be  altered  at  the  meeting.  If 
inspectors  of  election  are  not  so  appointed, 
the  chairman  of  the  board  or  the  president 
may,  or  on  the  request  of  not  fewer  than  10 
percent  of  the  votes  eligible  to  be  cast- at  the 
meeting  shall,  make  such  appointment  at  the 
meeting.  If  appointed  at  the  oieeting,  the 
majority  of  the  votes  present  shall  determine 
whether  one  or  three  inspectors  are  to  be 
appointed.  In  case  any  person  appointed  as 
inspector  fails  to  appear  or  fails  or  refuses  to 
act,  the  vacancy  may  be  filled  by 
appointment  by  the  board  of  directors  in 
advance  of  the  meeting  or  at  the  meeting  by 
the  chairman  of  the  board  or  the  president. 

Unless  otherwise  prescribed  by  regulations 
of  the  Board,  the  duties  of  such  inspectors 
shall  include:  Determining  the  number  of 
members  and  the  voting  power  of  each 
member,  the  members  represented  at  the 
meeting,  the  existence  of  a  quorum,  and  the 
authenticity,  validity  and  effect  of  proxies; 
receiving  votes,  ballots,  or  consents;  hearing 
and  determining  all  challenges  and  questions 
in  any  way  arising  in  connection  with  the 
right  to  vote;  counting  and  tabulating  all 
votes  or  consents;  determining  the  result;  and 
such  acts  as  may  be  proper  to  conduct  the 
election  or  vote  with  fairness  to  all  members. 

Section  13.  Nominating  Committee.  The 
board  of  directors  or  a  committee  of  directors 
appointed  by  a  majority  of  the  authorized 
board  of  directors  shall  act  as  a  nominating 
committee  for  selecting  the  management 
nominees  for  election  as  directors.  Except  in 
the  case  of  a  nominee  substituted  as  a  result 
of  death  or  the  incapacity  of  a  management 
nominee,  the  nominating  committee  shall 
deliver  written  nominations  to  the  secretary 
at  least  20  days  prior  to  the  date  of  the 
annual  meeting.  Upon  delivery,  such 
nominations  shall  be  posted  in  a  conspicuous 
place  in  each  office  of  the  association.  No 
nominations  for  directors  except  those  made 
by  the  nominating  committee  shall  be  voted 
upon  at  the  annual  meeting  unless  other 
nominations  by  members  are  made  in  writing 
and  delivered  to  the  secretary  10  days  prior 
to  the  date  of  the  annual  meeting.  Upon 
delivery,  such  nominations  shall  be  posted  in 
a  conspicuous  place  in  each  o^ce  of  the 
association.  Ballots  bearing  the  names  of  all 
persons  nominated  by  the  nominating 
committee  and  by  members  shall  be  provided 
for  use  at  the  annual  meeting.  However,  if  the 
nominating  committee  shall  fail  or  refuse  to 
act  at  least  20  days  prior  to  the  annual 


meeting,  nominations  for  directors  may  be 
made  at  the  annual  meeting  by  any  member 
entitled  to  vote  and  shall  be  voted  upon. 

Section  14.  \ew  Business.  Any  new 
business  to  be  taken  up  at  the  annual 
meeting,  including  any  proposal  to  increase 
or  decrease  the  number  of  directors,  shall  be 
Stated  in  Meriting  and  filed  with  the  secretary 
of  the  association  at  least  10  days  before  the 
date  of  the  annual  meeting,  and  all  business 
BO  stated,  proposed,  and  filed  shall  be 
considered  at  the  annual  meeting.  Any 
member  may  make  any  other  proposal  at  the 
annual  meeting  and  the  same  may  be 
discussed  and  considered,  but  unless  stated 
in  writing  and  filed  with  the  secretary  at  least 
10  days  before  the  meeting,  such  proposal 
shall  be  laid  over  for  action  at  an  adjourned, 
special,  or  annual  meeting  of  the  members 
taking  place  30  days  or  more  thereafter.  This 
provision  shall  not  prevent  the  consideration 
and  approval  or  disapproval  at  the  annual 
meeting  of  reports  of  officers,  directors,  and 
committees:  but  in  connection  with  such 
reports,  no  new  business  shall  be  acted  upon 
at  such  annual  meeting  unless  stated  and 
nied  as  provided  in  this  section. 

Article  III— Board  of  Director! 

Section  1.  General  Powers.  The  business 
and  affairs  of  the  association  shall  be  under 
the  direction  of  its  board  of  directors.  The 
board  of  directors  shall  annually  elect  a 
chairman  of  the  board  and  a  president  from 
among  its  members  and  shall  designate, 
when  present  either  the  chairman  of  the 
board  or  the  president  to  preside  at  its 
meetings. 

Section  2.  Number  and  Term.  The  board  of 

directors  shall  consist  of members  and 

shall  be  divided  into  three  classes  as  nearly 
equal  in  number  as  possible.  The  members  of 
each  class  shall  be  elected  for  a  term  of  three 
years  and  until  their  successors  are.elected 
and  qualified.  One  class  shall  be  elected  by 
ballot  annually. 

Section  3.  Regular  Meetings.  A  regular 
meeting  of  the  board  of  directors  shall  be 
held  without  other  notice  than  this  bylaw 
immediately  after,  and  at  the  same  place  as. 
the  annual  meeting  of  members.  The  board  of 
directors  may  provide,  by  resolution,  the  time 
and  place  for  the  holding  of  additional 
regular  meetings  without  other  notice  than 
such  resolution. 

Section  4.  Qualification.  Each  director  shall 
at  all  times  be  a  member  of  the  assodatioa. 

Section  5.  Special  Meetings.  Special 
meetings  of  the  board  of  directors  may  be 
called  by  or  at  the  request  of  the  chairman  of 
the  board,  the  president,  or  one-third  of  the 
directors.  The  persons  authorized  to  call 
special  meetings  of  the  board  of  directors 
may  fix  any  place  for  holding  any  special 
meeting  of  the  board  of  directors  called  by 
such  persons. 

Members  of  the  board  of  directors  may 
participate  in  special  meetings  by  means  of 
conference  telephone  or  similar 
communications  equipment  by  which  aD 
persons  participating  in  the  meeting  can  hear 
each  other.  Such  participation  shall  constitute 
presence  in  person  for  all  purposes. 

Section  6.  Notice.  Written  notice  of  any 
special  meeting  shall  be  given  to  each 
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director  »t  least  24  hours  prior  thereto  when 
delivered  personaRy  or  by  telegram  or  at 
least  Hve  days  prior  thereto  when  delivered 
by  mail  at  the  address  at  which  the  director 
is  most  likely  to  be  reached.  Such  notice  shall 
be  deemed  to  be  delivered  when  deposited  in 
the  mail  so  addressed,  with  postage  prepaid 
if  mailed,  and  when  delivered  to  the 
telegraph  company  if  sent  by  telegram.  Any 
director  may  waive  nobce  of  any  meeting  by 
a  writing  filed  with  the  secretary.  The 
attendance  of  a  director  at  a  meeting  shall 
constitute  a  waiver  of  notice  of  such  meeting 
unless  the  director  is  attending  the  meeting 
for  the  express  purpose  of  objecting  to  the 
transaction  of  any  business  because  the 
meeting  is  not  lawfully  called  or  convened. 
Neither  the  business  to  be  transacted  at,  nor 
the  purpose  of,  any  meeting  of  the  board  of 
directors  need  be  specified  in  the  notice  of  or 
waiver  of  notice  of  such  meeting. 

Section  7.  Quorum.  A  majority  of  the 
number  of  directors  fixed  by  section  2  of  this 
Article  II  shall  constitute  a  quorum  for  the 
transaction  of  business  at  any  meeting  of  the 
board  of  directors:  but  if  less  than  such 
majority  is  present  at  a  meeting,  a  majority  of 
the  directors  present  may  adjourn  the 
meeting  from  time  to  time.  Notice  of  any 
adjourned  meeting  shall  be  given  in  the  same 
manner  as  prescribed  by  section  6  of  this 
Article  01. 

Section  a  Manner  of  Acting.  The  act  of  the 
majority  of  the  directors  present  at  a  meeting 
at  which  a  quorum  is  present  shall  be  the  act 
of  the  board  of  directors,  unless  a  greater 
number  is  prescribed  by  regulation  of  the 
Board  or  by  these  bylaws. 

Section  9.  Action  Without  a  Meeting.  Any 
action  required  or  permitted  to  be  taken  by 
the  board  of  directors  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  taken,  shall 
be  signed  by  all  of  the  directors,  eligible  to 
vote  thereon. 

Section  10.  Resignation.  Any  director  may 
resign  at  any  time  by  sending  a  written  notice 
of  such  resignation  to  the  home  ofTice  of  the 
association  addressed  to  the  chairman  of  the 
board  or  the  president.  Unless  otherwise 
specified,  such  resignation  shall  take  effect 
upon  receipt  by  the  chairman  of  the  board  or 
the  president.  More  than  three  consecutive 
absences  from  regular  meetings  of  the  board 
of  directors,  unless  excused  by  resolution  of 
the  board  of  directors,  shall  automatically 
constitute  a  resignation,  effective  when  such 
resignation  is  accepted  by  the  board  of 
directors. 

Section  11.  Vacancies.  Any  vacancy 
occnrring  on  the  board  of  directors  may  be 
Tilled  by  the  affirmative  vote  of  a  majority  of 
the  remaining  directors,  although  less  than  a 
quorum  of  the  board  of  directors.  A  director 
elected  to  fill  a  vancancy  shall  be  elected  to 
serve  until  the  next  election  of  directors  by 
the  members.  Any  directorship  to  be  filled  by 
reason  of  an  increase  in  the  number  of 
directors  may  be  filled  by  election  by  the 
board  of  directors  for  a  term  of  office 
continuing  only  until  the  next  election  of 
directors  by  the  members. 

Section  12.  Compensation.  Directors,  as 
such,  may  receive  a  stated  salary  for  their 
services.  By  resolution  of  the  board  of 
directors,  a  reasonable  fixed  sum.  and 


reasonable  expenses  of  attendance,  if  any, 
may  be  allowed  for  attendance  at  each 
regular  or  special  meeting  of  the  board  of 
directors.  Members  of  either  standing  or 
special  committees  may  be  allowed 
compensation  and  reasonable  expenses  of 
attendance  for  attendance  at  committee 
meetings  as  the  board  of  directors  may 
determine. 

Section  13.  Presumption  of  Assent.  A 
director  of  the  association  who  is  present  at  a 
meeting  of  the  board  of  directors  at  which 
action  on  any  association  matter  is  taken 
shall  be  presumed  to  have  assented  to  the 
action  taken  unless  his  disserrt  or  abstention 
shall  be  entered  in  the  minutes  of  the  meeting 
or  unless  he  shall  file  a  written  dissent  to 
such  action  with  the  person  acting  as  the 
secretary  of  the  meeting  before  the 
adjournment  thereof  or  shall  forward  such 
dissent  by  registered  mail  to  the  secretary  of 
the  association  within  five  days  after  the  date 
a  copy  of  the  minutes  of  the  meeting  is 
received.  Such  right  to  dissent  shall  not  apply 
to  a  director  who  voted  in  favor  of  such 
action. 

Section  14.  Removal  of  Directors.  At  a 
meeting  of  members  caHed  expressly  for  that 
purpose,  any  director  may  be  removed  for 
cause  by  a  vote  of  a  majority  of  the  votes 
then  entitled  to  vote  at  an  election  of 
directors.  In  any  solicitation  of  proxies  for 
removal  of  a  director  by  member  vole, 
opportunity  must  be  provided  to  the  director 
whose  removal  is  sought  to  present  a  defense 
to  members  by  means  of  a  written  statement 
not  to  exceed  500  words  which  must 
accompany  or  precede  the  initial  solicitation 
for  removal  of  such  director.  Such  statement 
shall  be  mailed  at  the  expense  of  the  party 
seeking  removal.  For  purposes  of  this  section, 
the  term  "cause"  shall  mean  willful  failure, 
neglect  or  refusal  in  any  material  respect  to 
f)erform  duties  as  a  director  or  commission  of 
any  act  of  willful  misconduct,  self-dealing, 
malfeasance,  or  gross  negligence. 

Section  15.  Age  Limitations  on  Directors. 
No  person  [fill  in  any  age,  70  or  above]  years 
of  age  shall  be  eligible  for  election,  reelection, 
appointment,  or  reappointment  to  the  board 
of  the  association.  No  director  shall  serve  as 
such  beyond  the  annual  meeting  of  the 
association  immediately  following  the 
director's  becoming  [fiU  in  age  used  above], 
except  that  a  director  serving  on  [fill  in  bylaw 
adoption  date]  may  complete  the  term  as 
director.  This  age  limitation  does  not  apply  to 
an  advisory  director. 

Article  IV— Executive  and  Other  Committees 

Section  1.  Appointment.  The  board  of 
directors,  by  resolution  adopted  by  a  majority 
of  the  authorized  board,  may  designate  the 
chief  executive  officer  and  two  or  more  of  the 
other  directors  to  constitute  an  executive 
committee.  The  designation  of  any  committee 
pursuant  to  this  Article  IV  and  the  delegation 
of  authority  shall  not  operate  to  relieve  the 
board  of  directors,  or  any  director,  of  any 
responsibility  im^sed  by  law  or  regulation. 

Section  2.  Authority.  The  executive 
committee,  when  the  board  of  directors  is  not 
in  session,  shall  have  and  may  exercise  all  of 
the  authority  of  the  board  of  directors  except 
to  the  extent,  if  any,  that  such  authority  shall 
be  limited  by  die  resolution  appointing  the 


executive  committee:  and  except  also  that  the 
executive  committee  shall  not  have  the 
authority  of  the  board  of  directors  with 
reference  to:  the  amendment  of  the  charter  or 
bylaws  of  the  association,  or  receounaading 
to  the  members  a  plan  of  merger, 
consolidation,  or  conversion:  the  sale,  lease, 
or  other  disposition  of  all  or  substantially  all 
of  the  property  and  assets  of  the  association 
otherwise  than  in  the  usual  and  regular 
course  of  its  business:  a  voluntary  dissolution 
of  the  association:  a  revocation  of  any  of  die 
foregoing:  or  the  approval  of  a  transaction  in 
which  any  member  of  the  executive 
committee,  directly  or  indirectly,  has  any 
material  beneficial  interest. 

Section  3.  Tenure.  Subject  to  the  provisions 
of  section  8  of  this  Article  IV,  each  member  of 
the  executive  committee  shall  hold  olTice 
until  the  next  regular  annual  meeting  of  the 
board  of  directors  following  his  designation 
and  until  a  successor  is  designated  as  a 
member  of  the  executive  committee. 

Section  4.  Meetings.  Regular  meetings  of 
the  executive  committee  may  be  held  without 
notice  at  such  times  and  places  as  the 
executive  committee  may  fix  from  time  to 
time  by  resolution.  Special  meetings  of  the 
executive  committee  may  be  called  by  any 
member  thereof  upon  not  less  than  one  day's 
notice  stating  the  place,  date,  and  hour  of  the 
meeting,  which  notice  may  be  written  or  oral. 
Any  member  of  the  executive  committee  may 
waive  notice  of  any  meeting  and  no  notice-of 
any  meeting  need  be  given  to  any  member 
thereof  who  attends  in  person.  The  notice  of 
a  meeting  of  the  executi\*e  committee  need 
not  state  the  business  proposed  to  be 
transacted  at  the  meeting. 

Section  S.  Quorum.  A  majority  of  the 
members  of  the  executive  committee  shall 
constitute  a  quorum  for  the  transaction  of 
business  at  any  meeting  thereof,  and  action 
of  the  executive  committee  must  be 
authorized  by  the  affineative  vote  of  a 
majority  of  the  members  prescnVat  a  meeting 
at  which  a  quorum  is  present. 

Section  6.  Action  without  a  meeting.  Any 
action  required  or  permitted  to  be  taken  by 
the  executive  committee  at  a  meeting  may  be 
taken  without  a  meeting  if  a  consent  in 
writing,  setting  forth  the  action  so  takea.  shall 
be  signed  by  all  of  the  members  of  the 
executive  committee  eligible  to  vote  thereon. 

Section  7.  Vacancies.  Any  vacancy  in  the 
executive  committee  may  be  filled  by  a 
resolution  adopted  by  a  majority  of  the 
authorized  board  of  directors. 

Section  8.  Resignations  and  removal.  Any 
member  of  the  executive  committee  may  be 
removed  at  any  time  with  or  without  cause 
by  resolution  adopted  by  a  majority  of  the 
authorized  board  of  directors.  Any  member  of 
the  executive  committee  may  resign  at  any 
time  by  giving  written  notice  to  the  president 
or  secretary  of  the  association.  Unless 
otherwise  specified,  such  resignation  shall 
take  effect  upon  its  receipt:  the  acceptance  of 
such  resignation  shall  not  be  necessary  to 
make  it  effective. 

Section  9.  Procedure.  The  executive 
committee  shall  elect  a  presiding  officer  from 
its  members  and  may  fix  its  own  rules  of 
procedure  which  shall  not  be  inconsistent 
with  these  byfews.  It  i^all  keep  regular 
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minutes  of  its  proceedings  and  report  the 
same  to  the  board  of  directors  for  iis 
information  at  the  meeting  held  next  after  the 
proceedings  shall  have  occurred. 

Section  KJ.  Avdit  committee.  The  board  of 
directors,  bjr  resolotion  adopted  by  a  raatority 
of  llie  autfaarized  board.  sh«U  appoint  an 
audit  comniUee  of  a4  least  tlB«e  directors  the 
majority  ai  whooi  shaU  be  independent  A 
director  shall  be  considered  independent  if  he 
or  sheis neither  employed  by  the  association, 
its  service  corporation,  or  any  person  or 
persons  deemed  to  control  the  association 
under  |  563.18-1  of  the  Insurance 
Regulations,  12  CFR  S63.1»-l.  or  its  affiliates, 
or  serving  as  legal  counsel  or  other 
professional  advisor  to  the  association.  The 
audit  committee  shall  recommend 
independent  auditors,  consult  with  the 
independent  auditors  regarding  the  plan  of 
audit,  peview  the  audit  report  in  consultation 
with  the  iodepeodeat  aaditort.  and  ooiMult 
with  the  independent  auditors  regarding  the 
adequacy  of  internal  aooouatiog  controls. 

Section  11.  Other  committees.  The  board  of 
directors  may  by  resolution  establish  a  loan, 
or  other  committees  comj)ased  of  directors  as 
it  may  determine  to  be  necessary  or 
appropriate  for  the  conduct  of  the  business  of 
the  association,  and  may  prescribe  the  duties, 
membership,  and  procediues  thereof. 

.'Article  V— Officers 

Section  1.  Positions.  The  officers  of  the 
association  shall  be  a  president,  one  or  more 
vice  presidents,  a  secretary,  and  a  treasurer, 
each  of  whom  shall  be  elected  by  the  board 
of  diitcckux.  The  board  of  directors  may^«lso 
designate  the  chairman  of  the  board  as  an 
officer.  Hie  president  shall  be  the  chief 
executive  officer,,«nie8S  the  board  of 
directors  designates  the  chairmaa  «f  the 
board  as  chief  executive  officer.  The 
president  need  not  be  a  director  of  the 
association.  The  offices  of  the  secretary  and 
treasurer  may  be  held  by  the  same  person 
and  a  vice  president  may  also  be  either  the 
secretary  or  the  treasurer.  The  board  of 
directors  may  designate  one  or  more  vice 
presidents  as  executive  vice  president  or 
senior  vice  president.  The  board  of  directors 
may  also  elect  or  authorize  the  appointment 
of  such  other  ofTicers  as  the  business  of  the 
dssociatioB  may  require.  The  ofnoefs  shall 
have  such  authority  and  perform  such  duties 
as  the  board  of  directors  may  from  time  to 
time  authorize  or  determine,  la  the  absence 
of  action  by  the  board  of  directors,  the 
officers  shall  have  such  powers  and  duties  as 
generally  pertain  to  their  respective  offices. 

Section  2.  Election  and  Term  of  Office.  The 
officers  of  the  association  shall  be  elected 
annually  at  the  first  meeting  of  the  board  of 
directors  held  after  each  annual  meeting  of 
the  members.  If  the  election  of  ofTioers  is  not 
held  at  such  meeting,  such  election  shall  be 
held  as  soon  thereafter  as  possible.  Each 
officer  shall  hold  office  until  a  successor  has 
been  duly  elected  and  qualified  or  until  the 
officer's  death,  resignation,  or  removal  in  the 
manner  provided  in  this  Artide  V.  Election  or 
appointment  of  an  officer,  employee,  or  agent 
shall  notof  itself  create  oontractual  rights. 
The  board  of  directors  may  authorize  the 
association  to  mter  into  an  employment 
contract  with  any  offtoer  in  accordance  with 


regulations  of  the  Board:  bat  ao  sach  contract 
shall  impair  the  right  of  the  boani  of  directors 
to  remove  any  officer  at  any  time  in 
accordance  with  section  3  of  this  Artide  V. 

Section  8.  Remoral.  Any  officer  may  be 
removed  by  the  board  of  directors  wlieaever 
in  its  judgment  the  best  interests  of  the 
association  will  be  served  thereby,  but  such 
removal,  other  thaa  for  ca«8e.  shall  be 
without  prejudice  to  the  contractual  rights,  if 
any,  of  the  person  so  removed.  "Cause"  with 
respect  to  removal  of  an  officer  shall  have  the 
same  meaning  as  set  forth  in  Section  14  of 
Article  III  as  applied  to  directors. 

Section  C  Vacancies.  A  Tacao^  ia  any 
office  because  of  death,  resignation,  removal, 
disqualification,  or  otherwise  may  be  filled 
by  the  board  at  directors  for  the  unexpired 
portion  of  the  term. 

Section  5.  Remuneration.  The  remuneration 
of  the  ofRcers  shall  be  fixed  from  time  to  time 
by  the  board  of  directors. 

Section  «.  Age  Limitation  for  Officers.  No 
persoa  (fill  ic  any  age.  70  or  above]  y«ars  of 
age  slall  be  eligible  for  election.  rei4ection. 
appointment,  or  reappointment  as  an  offioer 
of  the  association.  No  officer  shall  serve 
beyond  the  annual  meetiag  of  the  aaaocaition 
immediately  followiog  the  officer  becoming 
[nil  in  age  used  above]  except  that  an  officer 
serving  on  [fill  in  bylaw  adoption  date]  may 
complete  the  term.  However,  an  offidal  shall, 
at  the  option  of  the  board,  retire  at  age  65  if 
the  officer  has  served  in  the  executive  or  high 
policymaking  post  for  at  least  two  years 
immediately  prior  to  retimneBt  and  it 
inunediately  entitled  to  naoforfeitahle  annual 

retirement  benefits  of  at  least [$44,000 

(1985]  HMist  be  to  acooidance  with  the  Age 
Discrimination  in  Employment  Act.] 

Article  Vl^Indemnification  of  Directors, 
Officers  and  Employees 

Section  1.  General.  The  association  may 
indemnify  any  person  against  whom  an 
action  is  brought  or  threatened  because  that 
person  is  or  was  a  director,  officer  or 
employee  of  the  association  or  a 
director.officer,  or  employer  of  any  wholly- 
owned  subsidiary,  only  as  provided  in  this 
Article  VI.  for  any  amount  for  which  that 
person  becomes  liable  «nder  a  judgment  or 
settlement  in  such  action:  and  reasonable 
cxftftt  and  expenses,  induding  attorney's  fees, 
actnally  paid  or  incurred  by  that  person  in 
defending  or  settling  such  action,  or  in 
enforcing  his  rights  under  this  section  if  he 
obtains  a  favorable  j«tdgmeot  in  such  action: 
Provided,  that  nothing  herein  shall  authorize 
indemnification  by  the  association  of 
directors,  officers  or  employees  of  affiliates, 
affilated  persons,  or  subsidiaries  of  the 
association  for  actions  in  their  capacity  as 
such  unless  such  person  was  a  director, 
officer  or  emplojree  <^  a  wholly-owned 
subsidiary. 

Section  2.  Conditions.  IndemniflcatuMi  may 
be  made  to  a  persoa  described  in  sectiion  1  if 
final  {udgment  on  the  merits  is  in  his  favor.  In 
addition,  in  the  case  of  settlement,  final 
judgment  against  him,  or  final  judgment  in  his 
favor  other  than  on  the  merits, 
indemnification  may  be  made  to  a  person 
deacribed  in  Section  1  if  it  is  determined  that 
he  was  actiag  in  good  faith  within  the  scope 
of  his  en«ploymen]  or  authority  as  be  could 


reasonably  have  perceived  it  onder  the 
circumstances  and  for  a  purpose  he  cotdd 
reasonably  have  believed  under  the 
circunwtanoes  wa>  tn  the  best  interests  of  the 
association  or  its  members,  and.  in  the  cae  df 
a  criminal  action,  he  bad  no  reasonable  cauae 
to  believe  his  conduct  was  unlawful.  Such 
determination  shall  be  made  by  the  board  of 
directors  by  a  majority  vote  of  a  quorum 
consistiqg  of  disinterested  directors. 
However,  bo  indemnification  shall  be  made 
unless  the  association  gives  the  Board  at 
least  60  days'  notice  of  its  intention  to  make 
such  indemnification.  Such  notice  shall  state 
the  facts  on  whi<A  the  action  arose,  the  terms 
of  any  settlement  and  any  diapositiaB  of  ttie 
action  by  a  ooort.  A  copy  of  SMcfa  aotice,  mmd 
a  certified  copy  of  ifae  nesahilian  coBtainiag 
the  required  detenuatian  bf  (be  board  of 
t&edors.-ehall  be  aeot  to  the  Board  in 
accordance  with  its  legulatioan.  No  audi 
indemoificatian  shall  be  aaade  if  tke  Bovd  or 
its  designee  advises  the  aasociation  in 
writing,  within  such  notice  period,  of  its 
objection  tbereta  la  addition,  whea  the 
action  is  brought  or  threatened  by  the 
association  or  on  behalf  the  associatioin. 
indemnification  shall  be  limited  to' 
reasonable  costs  and  expenses  as  described 
in  section  1.  Under  no  cimmislances  may 
indemnification  be  made  in  connection  %inth 
any  daim,  issue  or  matter  with  regard  to 
which  there  has  been  a  final  ju4giBent  that 
the  person  was  liable  for  negligence  or 
misconduct  in  the  peiionnance  of  bis  duty  to 
the  association. 

Section  3.  Insurance.  An  aasodation  nay 
obtain  insurance  to  protect  it  and  its 
directors,  officers  and  esBpioyeea  at  the 
directors,  officers  and  employees  ci  a  wboUy- 
owrned  subsidiary  from  potential  loaaes 
arising  from  claims  against  aoy  of  tbem  far 
alleged  wrongful  acta,  or  wroqgfiil  acts 
comautted  is  their  capad^  as  directors. 
officers  or  employees:  Pnrrided,  tbat  the 
association  nay  not  obtain  iasaraiK 
provides  for  payiaent  of  lassea  of  any  | 
incurred  at  a  ooajcquenoe  of  his  wiMM  or 
criminal  nusoomiucL 

Section  t.  Advance  Paymait  ofExpenaes. 
If  a  majority  of  the  disinterested  diredortof 
the  assodation  condudes  that,  ia  connection 
writh  *a  action,  any  person  ultimaMy  may 
become  entitled  to  indemnification  onder  ttits 
section,  such  directors  nay  authorize 
payment  of  reasonable  costs  and  expenses, 
including  attorney's  fees,  ansing  from  tiie 
defense  or  settlement  of  such  action.  Nothiog 
in  this  section  shall  prevent  the  directors  of 
vn  assodation  from  imposing  such  conditions 
on  a  payment  of  expenses  as  they  deem 
warranted  in  the  interests  of  the  assodation. 
Before  making  advance  payment  of  expentet 
under  this  section,  the  association  shaU 
obtain  an  agreement  in  writing  that  the 
association  will  be  repaid  A  the  person  oa 
whose  behalf  payment  it  made  it  later 
determined  not  to  be  entitled  to  such 
indemnification. 

Section  5.  Indenmificatiou.  Nothiag  in  this 
section  shall  authorize  indemnification  of 
directors,  officers  or  employees  of  the 
assodation  wfaen  such  indemnification  would 
contravene  public  policy  as  expressed  by 
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Federal  statutes  or  the  regulations  of  the 
Board. 

Section  6.  Exclusiveness  of  Provisions.  No 
association  shall  indemnify  any  person 
referred  to  in  section  1  of  this  Article  or 
obtain  insurance  referred  to  in  section  3  of 
this  Article  other  than  in  accordance  with 
this  Article. 

Section  7.  Definitions  and  rules  of 
construction.  Definitions  and  rules  of 
construction  for  purposes  of  this  Article  shall 
be  in  accordance  with  Board  regulations  on  . 
indemnification  of  directors,  officers  or 
employees. 

Article  VII— Fiscal  Yean  Annual  Audit 

The  fiscal  year  of  the  association  shall  end 

on  the of of  each  year.  The 

association  shall  be  subject  to  an  annual 
audit  as  of  the  end  of  its  fiscal  year  by 
independent  public  accountants  appointed  by 
and  responsible  to  the  board  of  directors.  The 
appointment  of  such  accountants  shall  be 
subject  to  annual  ratification  by  the 
members. 

Article  VIII— Contracts,  Loans.  Checks  and 
Deposits 

Section  1.  Contracts.  To  the  extent 
permitted  by  regulations  of  the  Board,  and 
except  as  otherwise  prescribed  by  these 
bylaws  with  respect  to  certiricates  for  shares. 
the  board  of  directors  may  authorize  any 
officer,  employee,  or  agent  of  the  association 
to  enter  into  any  contract  or  execute  and 
deliver  any  instrument  in  the  name  of  and  on 
behalf  of  the  association.  Such  authority  may 
be  general  or  confined  to  specific  instances. 

Section  2.  Loans.  No  loans  shall  be 
contracted  for  on  behalf  of  the  association 
and  no  evidence  of  indebtedness  shall  be 
issued  in  its  name  unless  authorized  by  the 
board  of  directors.  Such  authority  may  be 
general  or  confined  to  specific  instances. 

Section  3.  Checks.  Drafts,  etc.  All  checks, 
drafts,  or  other  orders  for  the  payment  of 
money,  notes,  or  other  evidences  of 
indebtedness  issued  in  the  name  of  the 
association  shall  be  signed  by  one  or  more 
officers,  employees  or  agents  of  the 
association  in  such  manner  as  shall  from  time 
to  time  be  determined  by  the  board  of 
directors. 

Section  4.  Deposits.  All  funds  of  the 
association  not  otherwise  employed  shall  be 
deposited  from  time  to  time  to  the  credit  of 
the  association  in  such  duly  authorized 
federally  insured  depositories  as  the  board  of 
directors  may  select. 

Article  IX— Corporate  Seal 

The  board  of  directors  shall  provide  an 
association  seal  which  shall  be  two 
concentric  circles  between  which  shall  be  the 
name  of  the  association.  The  year  of 
incorporation  or  an  emblem  may  appear  in 
the  center. 

Article  X— Amendments 

These  bylaws  may  be  amended  in  a 
manner  consistent  with  regulations  of 
the  Board  at  any  time  by  a  majority  vote 
of  the  full  board  of  directors  or  by  a 
majority  vote  of  the  votes  cast  by  the 
members  of  the  association  at  any  legal 
meeting. 


By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Puui, 
Acting  Secretary. 

|FR  Doc.  85-30059  Filed  12-23-65:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspaca  Dodcal  No.  85-AWP-9] 
Correction  % 

In  FR  Doc.  85-29038,  beginning  on 
page  50174  in  the  issue  of  Monday, 
December  9, 1985,  make  the  following 
corrections; 

1.  On  page  50176,  third  column,  in  the 
fifth  line  of  the  paragraph  beginning 
"Area  A",  "21*8  41'  N.."  should  read 
"21*18  41'  N.."; 

2.  On  page  50177,  first  column,  in  the 
eighth  line  of  the  paragraph  beginning 
"Area  G",  "239*T(23g*M)"  should  read 
"239T(228*M)";  and 

3.  On  page  50177,  first  column,  same 
paragraph,  in  the  eleventh  line, 
"286*T(095*M)"  should  read 
"286*T(275*M)". 

mtXINGCOOC  1S0S-«1-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19-CFR  Part  141 

Proposed  Customs  Regulations 
Amendments  Relating  to  Entry  of 
Merdiandise 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Proposed  rule. 

summary:  The  Tariff  Act  of  1930  allows 
the  consignee  of  imported  merchandise 
to  designate  a  customs  broker  to  make 
entry.  Small  shipments  of  merchandise 
having  various  consignees  are  more 
efficiently  and  effectively  handled  if 
consolidated  into  large  shipments  under 
a  master  bill  of  lading  or  master  air 
waybill  prepared  by  a  foreign  freight 
consolidator  which  covers  the  numerous 
individual  packages  in  the  shipment. 
The  foreign  freight  consolidator 
normally  consigns  the  consolidated 
shipment  to  a  freight  forwarder,  courier 
service  or  other  person  in  the  U.S.  This 
consignee  is  normally  not  the  same 
consignee  identifed  on  the  individual 
bills  of  lading  or  individual  air  waybills 
which  make  up  the  master  bill  of  lading 
or  master  air  waybill.  When  the 
consignee  named  in  the  master  bill  of 


lading  or  master  air  waybill  appoints  a 
broker  of  its  own  choosing  to  make 
entry,  the  actual  consignees  of  the 
merchandise  named  in  the  individual 
bills  are  often  frustrated  in  two  respects. 
First,  entry  is  made  by  a  broker  not  of 
their  choosing  and,  second,  entry  is 
often  made  at  a  port  not  of  their 
choosing.  Further,  additional  expenses 
may  be  incurred.  This  document 
proposes  to  amend  the  entry  procedures 
to  prevent  frustration  of  the  wishes  of 
the  actual  consignees  identified  on  the 
individual  bills. 

DATE:  Comments  must  be  received  on  or 
before  February  24, 1986. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  Room  2426,  U.S.  Customs 
Service.  1301  Constitution  Avenue.  NW., 
Washington.  DC  20229.  Comments 
relating  to  the  information  collection 
aspects  of  the  proposal  should  be 
addressed  to  Customs,  as  noted  above, 
and  also  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  U.S.  Customs  Service,  Office 
of  Management  and  Budget, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Laderberg,  Entry,  Licensing,  and 
Restricted  Merchandise  Branch,  Office 
of  Regulations  and  Rulings,  U.S. 
Customs  Service.  1301  Constitution 
Avenue.  NW.,  Washington,  DC  20229; 
202-566-5765. 

SUPPLEMENTARY  INFORMATION 

Background 

A  customs  broker  is  a  person  who  is 
licensed  by  the  Customs  Service  to 
transact  Customs  business  on  behalf  of 
importers  and  other  persons.  Section 
484,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1484),  provides  for  the  entry  of 
merchandise.  Section  484(a)(1)(C) 
provides  that  when  an  entry  of 
merchandise  is  made,  the  required 
documentation  shall  be  filed  either  by 
the  owner  or  purchaser  of  the 
merchandise  or,  when  appropriately 
designated  by  the  owner,  purchaser,  or 
consignee  of  the  merchandise,  a  broker. 
A  problem  has  arisen  with  respect  to  the 
appointment  of  a  broker  by  the 
consignee  of  consoldiated  shipments. 

Small  shipments  of  merchandise 
having  various  consignees  are  more 
efficiently  and  effectively  handled  if 
consolidated  into  a  large  shipment. 
Consolidated  shipments  to  the  U.S., 
usually  by  containers,  have  two  sets  of 
documents.  One  set  of  documents 
consists  of  a  master  bill  of  lading  or 
master  air  waybill  covering  the 
container  and  its  contents.  Individual 
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bills  of  lading  or  individual  air  waybills, 
also  koowD  as  "house"  bills  of  lading  or 
"house"  air  inwybills  corajvise  the 
second  set  of  documents.  The  master  bill 
of  lading  or  master  air  waybill  is 
prepared  by  a  foreign  frei^t 
consoiidator  who  ordinarily  consigns 
the  ontainer  to  a  freight  forwarder, 
courier  service  or  similar  party  in  the 
US.  The  consignee  designated  by  the 
foreign  freight  consolidator  is  normally 
not  the  same  consignee  identified  on  the 
individual  biiis  of  lading  or  individual 
air  waybills  which  make  up  the  master 
bill  of  lading  or  master  air  waybill. 
When  the  consignee  named  in  the 
master  bill  of  lading  or  master  air 
waybill  appoints  a  broker  of  its  own 
choosing  to  make  entry,  the  actual 
consignees  of  the  merchandise  named  in 
the  individual  bills  are  often  frustrated 
in  two  respects.  First  entry  is  made  by  a 
broker  not  of  their  choosing  and  second, 
entry  is  often  made  at  a  port  of  entry  not 
of  their  choosing.  Further,  additional 
expenses  may  be  incurred. 

To  prevent  the  foregoicg  situation 
from  happening,  Customs  proposes  to 
amend  i  141.11,  Customs  Regulations 
(19  CFR  141.11),  relating  to  evidence  of 
the  right  to  make  entry  for  importations 
by  common  carrier  by  adding  a  new 
paragraph  (c)  covering  consolidaled 
shipments.  The  proposal  would  provide 
that  in  the  case  of  consoHdated 
shipments  by  common  carrier,  entry  will 
not  be  made  by  a  broker  appointed  by 
the  consignee  named  in  the  master  bill 
of  lading  or  master  air  waybill,  if  (1)  a 
consignee  on  any  one  of  the  individual 
bills  of  lading  or  individual  air  waybills 
which  make  up  the  master  bill  of  lading 
or  master  air  waybill,  has  designated 
another  broker  to  make  entry,  or  (2)  any 
one  of  the  individual  bills  of  lading  or 
individual  air  waybills  indicates  that 
entry  will  be  made  by  the  actual  ovraer 
or  purchaser.  However,  if  the  broker 
designated  on  an  individual  bill  of 
lading  or  individual  air  waybill  is 
contacted  and  fails  to  timely  respood  to 
make  entry,  the  consignee  named  in  the 
master  bill  of  lading  or  master  air 
waybill  may  disregard  the  designation 
and  appoint  a  broker  of  its  choosing  to 
make  entry.  Under  the  proposal,  the 
consignee  named  in  the  master  bill  of 
lading  or  master  air  waybill  will  submit 
with  the  entry  filed  with  Customs  a 
signed  statement  to  the  effect  that  none 
of  the  individual  bills  of  lading  or 
individaul  air  waybill  which  make  up 
the  master  bill  of  Lading  ormaster  air 
waybills  have  designated  a  broker,  or  a 
different  broker  from  the  one  identified 
in  the  master  bill  of  lading  or  master  air 
waybill,  or  have  indicated  that  entry 
will  be  made  by  the  actual  owner  or 


purchaser,  or  in  the  case  of  an  actual 
destguatiao.  the  designated  broker  was 
contacted  and  failed  to  timely  respond 
to  make  entry.  The  statement  may  be 
stamped,  typed  or  printed  on  the  entry 
documentation  provided  to  Customs.  It 
will  not  be  treated  as  a  missing 
document  for  which  a  bond  may  be 
provided.  If  the  signed  statement  is  sot 
submitted,  entry  will  be  made  by  the 
broker  designated  by  the  consignee  of 
each  individual  bill  of  lading  or 
inditridual  air  waybill  which  makes  up 
the  master  bill  of  lading  or  master  air 
waybill  or  by  the  actual  owner  or 
purchaser. 

Because  the  proposed  amendment 
applies  only  to  consolidated  shipments, 
it  will  not  apply  to  those  aspects  of 
express  deHvery  operations,  courier 
service  operations  or  similar  delivery 
operations  that  do  not  involve 
consolidated  shipments,  or  delivery 
operations  that  do  not  use  individual 
house  bills  of  lading  or  air  waybills.  Nor 
will  it  apply  to  any  carrier  where  the 
shipper  contractually  agrees  that  the 
carrier  is  the  consignee  and  may  appoint 
a  broker  of  its  own  choosing  to  make 
entry. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate]  that  are  submitted  timely  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4)  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  pjn.  at  the 
Regulations  Control  Branch,  Room  2426. 
Customs  Headquarters,  1301 
Constitution  Avenue.  NW..  Washington. 
DC  20229. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specitied  in 
section  l{b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  it  is  certi^ed  that,  if  adopted,  the 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  requirement  of  5 
U.S.C  603  and  804.        


Paperwork  Reduction  Act 

This  document  is  subject  to  the 
Paperwork  Reduction  Act  Accordingly, 
a  copy  has  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
and  comment  pursuant  to  44  U^C 
3504(h).  Public  comments  relatiqg  to  the 
information  collection  aspects  of  the 
proposal  should  be  addressed  to 
Customs  and  to  the  O^ice  of 
Management  and  Budget  at  the 
addresses  set  forth  in  the  AIXMIEM 
portion  of  this  document 

Drafting  Infonnatioa 

The  principal  author  of  this  document 
was  John  E.  Elkins,  Regulations  Control 
Branch,  US.  Customs  Service.  However. 
personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Sab}ects  in  19  CFH  Part  141 

Customs  duties  and  inspection. 
Imports.  Brokers. 

Amendments  to  tiie  Regtdafions 

It  is  proposed  to  amend  Part  141. 
Customs  Regulations  (19  CFR  Part  141). 
as  set  forth  below. 

Proposed  Amendments 

PART  141— ENTRY  OF  KERCHANOISC 

1.  It  is  proposed  that  the  general 
authority  citation  for  Part  141,  Customs 
Regulations  (19  CFR  Part  141),  continues 

to  read  as  set  forth  below: 

Authority:  Ifl  U.S.C.  86. 1448. 1484. 1624. 

2.  It  is  proposed  to  amend  1 141.11  by 

adding  a  new  paragraph  (c)  to  read  as 
follows: 


§141.11    Evidence  of  rtgM  to 
for  importattons  l>y  common 


(c)  Consolidated  shipnients  by 
commoa  carrier.  In  the  case  of 
consolidated  shipments  by  common 
carrier,  entry  ahall  not  be  made  by  a 
broker  appointed  by  the  consignee 
named  in  the  master  bill  of  lading  or 
master  air  waybill,  if  (1)  a  consignee  on 
any  one  of  the  individual  bills  of  lading 
or  individual  air  waybills,  which  makes 
up  the  master  bill  of  lading  or  master  air 
waybill,  has  designated  on  the 
individual  bills  of  lading  or  individual 
air  waybills  another  broker  to  make 
entry,  or  (Z)  any  one  of  the  individual 
bills  of  lading  or  individual  air  weytMlls 
indicates  that  entry  wrill  be  made  by  the 
actual  owner  or  purchaser.  Elxcept  that. 
if  the  broker  designated  on  the 
individual  bill  of  lading  or  individual  air 
waybill  is  contracted  and  fails  to  timely 
respond  to  make  en^,  the  consignee 
named  in  the  master  bill  of  lading  or 
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master  air  waybill  may  disregard  the 
designation  and  appoint  a  broker  of  its 
choosing  to  make  entry.  The  consignee 
named  in  the  master  bill  of  lading  or 
master  air  waybill  shall  submit  with  the 
entry  a  signed  statement  to  the  effect 
that  none  of  the  individual  bills  of  lading 
or  individual  air  waybills  which  makes 
up  the  master  bill  of  lading  or  master  air 
waybill  have  designated  a  broker,  or  a 
different  broker  from  the  one  identified 
in  the  master  bill  of  lading  or  master  air 
waybill,  or  have  indicated  that  entry 
will  be  made  by  the  actual  owner  or 
purchaser,  or  in  the  case  of  an  actual 
designation,  the  designated  broker  was 
contacted  and  failed  to  timely  respond 
to  make  entry.  The  required  statement 
may  be  stamped,  typed  or  printed  on  the 
entry  documentation  provided  to 
Customs.  The  signed  statement  shall  not 
be  treated  as  a  missing  document  for 
which  a  bond  may  be  provided.  If  the 
signed  statement  is  not  submitted,  entry 
shall  be  made  by  the  broker  designated 
by  the  consignee  of  each  individual  bill 
of  lading  or  individual  air  waybill  which 
makes  up  the  master  bill  of  lading  or 
master  air  waybill  or  by  the  actual 
owner  or  purchaser. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved  December  9, 1985. 
David  D.  Queen, 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  85-29999  Filed  12-23-85:  8:45  am| 

■LUNG  CODE  W20-02-M 


DEPARTMEMT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  625  and  655 

IFHWA  Docket  No.  8S-18,  Notice  2] 

National  Standards  for  Traffic  Control 
Devices;  {Manual  on  Uniform  Traffic 
Control  Devices;  Standards  For 
Performance  of  Retroreflective  Traffic 
Control  Devices 

aoency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  This  document  extends  the 
period  of  comments  on  the  notice  of 
proposed  rulemaking  published  on  April 
26, 1985  (50  FR  16515),  which  requested 
comments  by  February  15, 1986,  on 
proposed  standards  for  retroreflective 
illumination  of  traffic  control  devices.  If 
adopted,  these  standards  could  be 
incorporated  into  the  Manual  on 
Uniform  Traffic  Control  Devices 
(MUTCD).  The  comment  period  is  being 
extended  jpon  request  until  June  15. 


1986.  in  order  to  provide  interested 

parties  additional  time  to  respond  to  the 

notice. 

DATE:  Written  comments  must  be 

received  on  or  before  June  15, 1986. 

ADDRESS:  Submit  comments,  preferably 
in  triplicate,  to  FHWA  Docket  No.  85-18, 
Federal  Highway  Administration,  Room 
4205.  HCC-10,  400  Seventh  Street  SW., 
Washington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  ET. 
Monday  through  Friday.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard.  j 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  O.  Russell,  Office  of  Traffic 
Operations,  (202)  426-0411,  or  Mr. 
Michael  J.  Laska.  Office  of  the  Chief 
Counsel,  (202)  426-0762.  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday,  except 
legal  holidays. 
(23  U.S.C.  315:  49  CFR  1.48) 

Issued  on:  December  17, 1965.    - 
Anthony  |.  McMabon, 

Chief  Counsel.  Federal  Highway 
Administration. 

[FR  Doc.  85-30344  Filed  12-23-85;  8:45  am] 

BILUNG  CODE  4StO-02-« 


Coast  Guard 

33  CFR  Parts  166  and  167 

(CGO  84-021] 

Port  Access  Route  Study  Results 

Correction  I 

In  FR  Doc.  85-28910  beginning  on  page 
49861  in  the  issue  of  Thursday, 
December  5, 1985,  make  the  following 
corrections: 

1.  On  page  49861,  third  column, 
SUMMARY,  sixth  line,  "f  should  read 
•of. 

2.  On  page  49863,  first  column,  in  the 
seventh  line  of  the  paragraph  of  block 
numbers,  "5485"  should  read  "5385". 

BILLING  COOE   150»-01-M 

POSTAL  SERVICE 
39  CFR  Part  111 

Plant-Load  Operations 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  The  Postal  Service  proposes 
to  amend  the  Domestic  Mail  Manual 


(DMM)  to  provide  uniform  and 
comprehensive  regulations  governing 
plant-load  operations,  which  involves 
the  Postal  Service  receiving  mail  at  a 
mailer's  plant  and  transporting  it  to 
bypass  handling  that  otherwise  would 
be  required  at  one  or  more  postal 
facilities.  The  proposed  regulations 
provide  procedures  for  the  review  of 
applications  for  authorizing  plant  load 
operations.  The  regulations  would  make 
it  clear  that  plant-load  applications 
would  only  be  authorized  when  the 
plant-load  would  result  in  a  benefit  to 
the  Postal  Service.  To  ensure  more 
consistent  service,  and  to  more 
efficiently  process  plant-loaded  mail,  the 
regulations  would  require  that  plant- 
loaded  vehicles  be  prepared  according 
to  the  destination  of  the  mail  and  the 
class  or  type  of  mail  plant-loaded.  The 
regulations  would  also  require  that  the 
Postal  Service  be  reimbursed  for  charges 
it  incurs  in  providing  nonpostal  services 
to  the  mailer. 

DATE:  Comments  must  be  received  on  or 
before  February  7, 1986. 

ADDRESS:  Written  comments  should  be 
directed  to  the  Director,  Office  of 
Transportation  &  International  Services, 
Mail  Processing  Department,  475 
L'Enfant  Plaza,  W.  SW..  Washington, 
DC  20260-7130.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  Room  7914,  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza  W. 
SW.,  Washington.  DC  20260-7130. 

FOR  FURTHER  INFORMATION  CONTACT 

James  E.  Orlando.  Director,  Office  of 
Transportation  &  International  Services. 
Mail  Processing  Department,  475 
L'Enfant  Plaza  W.  SW.,  Washington.  DC 
20260-7130,  202-268-4360. 

SUPI>t^MENTARY  INFORMATION:  The 

Postal  Service  has  for  more  than  20 
years  allowed  mailers  to  have  their  mail 
accepted  and  verified  at  their  plants  and 
to  then  load  their  mail  into  Postal 
Service  vehicles.  Plant  loaded  mail  is 
transported  so  that  one  or  more 
handlings  at  postal  facilities  are 
bypassed.  The  Postal  Service  benefits 
from  plant  loading  because  it  results  in 
cost  savings  and  eases  mail  processing 
capacity  problems  at  some  postal 
facilities,  since  one  or  more  postal 
facilities  are  bypassed.  Mailers  benefit 
because  their  mail  is  verified,  accepted 
and  transported  at  their  plant. 
In  administering  plant  load 
operations,  each  region  and  many 
management  sectional  centers  (MSCs) 
have  developed  their  own  procedures 
for  authorizing  plant-load  operations,  for 
verifying  and  collecting  postage  for 
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plant-loaded  mail,  and  for  having  the 
mailer  reimburse  the  Postal  Service  for 
charges  incurred  as  a  result  of  providing 
certain  nonpostal  services,  such  as 
detaining  trailers.  These  different 
procedures  have  resulted  in  a  lack  of 
uniformity  in  adminsitering  plant-load 
operations.  In  addition,  each  region  and 
many  MSCs  have  developed  different 
definitions  of  plant-load  operations. 
Furthermore,  there  have  been  no 
comprehensive  regulations  governing 
plant-load  operations  for  either  the 
Postal  Service  or  mailers  to  follow. 

The  Postal  Service  seeks  to  make 
plant-load  operations  available 
throughout  the  United  States  on  a 
uniform  basis.  The  Postal  Service 
believes  that  adoption  of  these  propsoed 
DMM  regulations  would  benefit  both  the 
Postal  Service  and  mailers  by 
implementing  uniform  and 
comprehensive  procedures  governing 
every  aspect  of  plant-load  operations, 
by  considering  the  current  and  future 
volume  of  plant-load  mailers  in  deciding 
whether  to  authroizing  plant-load 
operations,  and  by  allowing  the  Postal 
Service  to  provide  plant-loading  ' 
wherever  equipment  is  available  and  the 
operations  will  result  in  cost  savings  to 
the  Postal  Service.  It  is  the  Postal 
Service's  belief  that  adoption  of  these 
proposed  DMM  regulations  would  result 
in  plant-load  operations  being  provided 
throughout  the  United  States  to  all 
qualiHed  mailers  on  a  uniform  basis. 

The  proposed  amendment  to  the  DMM 
would  delete  Chapter  154,  General 
Delivery,  which  contains  only  a  single 
sentence  that  refers  the  reader  to 
Chapter  953  for  the  regulations 
concerning  general  delivery,  and 
substitute  Chapter  154,  Plant-Load 
Operations,  in  its  place.  Existing 
Chapter  154  would  be  deleted  because  it 
is  unnecessary  and  redundant. 

The  following  is  a  detailed  discussion 
of  the  proposed  regulations. 

1.  Definitions 

Section  154.1  would  provide  uniform 
and  comprehensive  defmitions  for  all 
aspects  of  plant-load  operations.  Plant- 
load  operations  would  be  distinguished 
from  the  collection  of  mail  so  that 
mailers  and  the  Postal  Service  would 
know  when  each  operation  should  be 
provided.  Section  154.11  would  define  a 
plant-load  operation  as  an  operation  in 
which  the  Postal  Service  receives  mail 
at  a  mailer's  plant  and  transports  it  in 
order  to  bypass  handling  that  otherwise 
would  be  required  at  one  or  more  postal 
facilities.  Section  154.19  would  define 
collection  of  mail  as  an  operation  where 
the  mail  is  verified  and  accepted  at  the 
mailer's  plant  and  is  transported  by  the 
Postal  Service  to  the  local  post  office  or 


other  designated  postal  facility  without 
bypassing  any  handlings.  The  proposed 
regulations  do  not  apply  to  the 
collection  of  mail. 

2.  Review  of  Applicadons  for  Plant 
Loading 

Current  procedures  for  reviewing  an 
application  for  plant  loading  differ 
virtually  from  postal  facility  to  postal 
facility;  there  is  no  appeal  process  if  the 
application  is  denied;  and  there  is  no 
procedure  for  the  Postal  Service  to 
reevaluate  plant-load  authorizations 
after  they  have  been  granted.  Section 
154.2  would  provide  uniform  and 
comprehensive  procedures  for 
approving  a  plant-load  application.  An 
application  would  be  reviewed  by  the 
MSC  manager  and  the  transportation 
management  office  (TMO)  manager  to 
determine  whether  the  conditions  for 
approving  an  application  set  forth  in 
sectionl54.3  have  been  met  The  mailer 
could  appeal  a  denial  of  an  application 
by  either  of  those  officials  to  the 
Regional  Plant-Load  Committee.  If  the 
application  is  denied  by  the  Regional 
Plant-Load  Committee,  the  mailer  could 
appeal  to  the  National  Plant-Load  Policy 
Committee.  The  reasons  for  the  denial  of 
an  appUcation  would  have  to  be  set 
forth  in  writing  by  the  postal  official 
denying  an  application.  If,  at  any  time, 
the  mailer  failed  to  meet  the 
requirement  for  plant-load  operations  or 
any  other  provision  of  these  regulations 
for  two  consecutive  postal  accounting 
periods  or  some  other  period  agreed  to 
by  the  Postal  Service  and  the  mailer,  the 
plant-load  authorization  would  have  to 
be  reevaluated  by  the  Regional  Plant- 
L)8d  Committee. 

3.  Requirements  for  Authorizing  Plant- 
Load  Operations 

There  are  no  current  uniform  and 
comprehensive  requirements  for 
authorizing  plant-load  operations. 
Virtually  each  postal  facility  has  a 
different  interpretation  of  existing 
procedures.  Section  154.3  would  set 
forth  uniform  and  comprehensive 
requirements  for  approval  of  an 
application  for  authoriztion  of  plant 
loads.  If  the  postal  facility  to  which  the 
mail  is  destined  is  within  the  service 
area  of  the  origin  postal  facility,  the 
plant  load  would  be  an  intra-service- 
area  move.  An  intra-service-area 
application  would  be  approved  if  there 
were  equipment  available  to  transport 
the  mail  and  the  plant  load  would  result 
in  cost  savings  to  the  Postal  Service. 
Cost  savings  are  demonstrated  under 
either  Alternative  1  or  2.  Under 
Alternative  1,  the  current  and  future 
volume  of  mail  would  have  to  fill  at 
least  50  percent  of  a  vehicle  by  weight 


or  cube  and  the  mileage  from  the 
mailer's  plant  to  the  destination  postal 
facility  could  not  exceed  ISO  miles. 
Under  Alternative  2,  if  the  requirements 
of  Alternative  1  were  not  met,  a  detailed 
cost  analysis  would  have  to 
demonstrate  cost  savings  to  the  Postal 
Service. 

If  the  postal  facility  to  which  the  mail 
is  destined  is  outside  of  the  service  area 
of  the  origin  postal  facility,  the  plant 
load  would  be  an  inter-service-area 
move.  An  application  for  an  inter- 
service-area  plant-load  would  be 
granted  if  equipment  is  available  to 
transport  plant-loaded  mail  and  the 
plant  load  would  result  in  cost  savings 
to  the  Postal  Service.  Cost  savings  are 
demonstrated  under  either  Alternative  1 
or  2  or  3.  Under  Alternative  1,  cost 
savings  would  be  demonstrated  if  die 
current  and  future  volume  of  mail  to  be 
plant  loaded  filled  at  least  60  percent  of 
a  vehicle  by  weight  or  cube  and  the 
mileage  from  the  mailer's  plant  to  the 
destination  postal  facility  did  not 
exceed  275  miles,  if  the  origin  sectional 
center  facility  (SCF)  and  at  least  one 
bulk  mail  center  (BMC),  auxiliary 
service  facility  (ASF),  or  area 
distribution  center  (ADC)  is  bypassed. 
or  the  mileage  did  not  exceed  150  miles, 
if  only  the  origin  SCF  is  bypassed. 
Under  Alternative  2.  if  the  requirements 
of  Alternative  1  were  not  met  a  detailed 
cost  analysis  would  have  to 
demonstrate  cost  savings.  Under 
Alternative  3,  if  the  requirements  of 
Alternatives  1  and  2  were  not  met  cost 
savings  would  be  demonstrated  if  the 
local  origin  postal  facility  was  operating 
at  or  near  its  mail  processing  capacity 
for  the  class  or  typie  of  mail  to  be  plant- 
loaded. 

The  cost  savings  to  the  Postal  Service 
of  providing  plant  loads  are  determined 
by  balancing  the  costs  avoided  and  the 
costs  incurred  in  providing  such 
operations.  Plant  loads  reduce  costs 
because  mail  handlings  at  one  or  more 
facilities  that  are  bypassed  are  avoided. 
The  greater  the  number  of  facilities 
bypassed,  the  greater  the  cost  savings. 
At  the  same  time,  plant  loads  result  in 
the  incurrence  of  additional  plant  load 
highway  transportation  costs  to  the 
extent  that  conventional  two-way 
highway  transportation  movements  are 
supplanted  by  more  expensive  one-way 
transportation  movements.  Cost  savings 
are  determined  by  adding  the  costs  of 
the  handlings  bypassed,  and  then 
subtracting  the  additional  transportation 
costs  incurred  in  providing  the  plant 
load.  If  the  result  is  positive,  the  plant 
load  will  result  in  cost  savings  aiidL 
hence,  be  a  benefit  to  the  Postal  Service. 
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Using  this  methodology,  the  Postal 
Service  has  determined  that  a  plant  load 
meeting  the  minimum  volume  and 
maximum  mileage  requirements  under 
Alternative  1  for  either  intra-  or  inter- 
serv'ice-area  moves  would  always  result 
in  cost  savings  to  the  Postal  Service  and, 
hence,  a  detailed  cost  analysis  would 
not  be  necessary.  Not  meeting  the 
minimum  volume  and  maximum  mileage 
criteria  does  not  necessarily  mean  there 
is  no  cost  savings.  If  these  criteria  are 
not  met.  then  a  detailed  cost  savings 
analysis  must  be  performed  to 
determine  if  a  particular  plant  load  will 
result  in  cost  savings  to  the  Postal 
Service. 

4.  Varificatioii  of  Plant-Loaded  Mail 

Plant-loaded  mail  can  now  be  verified 
only  at  a  mailer's  plant.  This  has 
resulted  in  the  denial  of  some  plant-load 
applications  where  postal  personnel 
were  not  available  at  the  mailer's  plant 
to  verify  and  accept  the  mail.  Under 
section  154.4.  intra-service-area  plant- 
loaded  mail  could  be  verified  and 
accepted  at  a  mailer's  plant  or  at  the 
bulk  mail  acceptance  unit  of  the  origin 
BMC,  ASF.  MSC  or  SCF.  if  authorized. 
Due  to  the  difficulty  of  verifying  zone- 
rated  inter-service-area  plant-load  mail 
at  the  destination  postal  facility,  inter- 
service-area  plant-loaded  mail  would  be 
verified  and  accepted  only  at  the 
mailer's  plant  In  order  to  avoid  any 
revenue  protection  problems,  payment 
of  postage  and  fees  for  plant-loaded 
mail  would  have  to  be  made  to  the 
origin  post  office  prior  to  the  plant- 
loaded  vehicle's  being  transported  from 
the  mailer's  facility. 

5.  PreparatHm  Requirements  for  Plant- 
Loaded  Vehicles 

Plant-loaded  mail  now  receives 
inconsistent  service  in  major  part 
because  there  are  no  requirements  that 
each  vehicle  be  prepared  to  the 
destination  ZIP  Code  or  postal  facility. 
Under  section  154.5.  by  definition,  intra- 
service-area  plemt-loaded  vehicles  could 
be  filled  only  with  mail  addressed  to  the 
service  area  of  the  origin  facility.  Inter- 
service-area  plant-loaded  vehicles 
would  have  to  be  prepared  %vith  mail 
addressed  to  the  destination  ZIP  Code 
or  postal  facility,  depending  on  the 
volume  of  mail  plant-loaded,  the 
appropriate  class  or  type  of  mail,  and 
the  number  of  mailings  plant-loaded. 
These  preparation  requirements  would 
enable  the  Postal  Service  to  provide 
more  consistent  service. 

6.  Reimbuneinent  to  the  Postal  Service 
for  Funuahing  Newport al  Services 

Under  |154A  the  Postal  Service 
would  obtain  reimbursement  from 


mailers  for  nonpostal  services  furnished 
by  the  Postal  Service  in  providing  plant- 
load  service  where  the  Postal  Service 
incurs  a  charge  due  to  some  action  or 
inaction  of  the  mailer.  These  nonpostal 
services  include  the  detention  or 
demurrage  of  trailers,  and  bobtailing, 
deadheading  and  waiting/holding 
charges  for  trailers  before  plant-loaded 
mail  is  loaded  into  a  trailer,  verified, 
and  accepted  by  the  Postal  Service.  (See 
S  154.18  for  definitions  of  above  terms.) 
The  Postal  Service  proposes  to  continue 
obtaining  reimbursement  for  trailers 
detained  by  a  mailer.  The  proposed 
revisions  would  make  such 
reimbursement  uniform  regardless  of  the 
mode  of  transportation  utilized. 
Reimbursement  would  be  obtained 
where  the  mailer  makes  a  request  in 
advance  to  detain  trailers  and  holds 
them  for  more  than  24  hours,  excluding 
Saturdays,  Sundays,  and  holidays,  or  if 
the  mailer  does  not  submit  a  request  to 
detain  trailers  in  advance,  but 
nevertheless  detains  trailers  longer  than 
necessary  to  load  them.  The  proposed 
revisions  would  also  make 
reimbursement  for  bobtailing, 
deadheading  or  waiting/holding 
uniform.  The  proposed  regulations 
would  enable  the  Postal  Service  and 
mailers  to  determine  the  amount  of  and 
conditions  under  which  the  Postal 
Service  will  obtain  reimbursement.  The 
Postal  Service  would  not  obtain 
reimbiu^ement  fitjm  plant-load  mailers 
where  trailers  are  detained,  or 
bobtailing,  deadheading  or  waiting/ 
holding  charges  are  incurred  as  a  result 
of  some  action  or  inaction  of  the  Postal 
Service. 

7.  Transp<^tion  of  Plant-Loaded  Mail 

Some  mailers  have  on  occasion  made 
arrangements  with  the  TMO  serving 
their  plant  to  utilize  highway 
transportation  in  lieu  of  railroad 
transportation.  This  practice  has  not 
been  uniform.  Under  §  154.7,  the  TMO 
would  select  the  least  costly  mode  of 
transportation  that  will  meet  the  service 
objectives  of  the  class  or  t3rpe  of  mail 
plant-loaded  As  a  result,  the  mode  of 
transportation  will  not  be  changed  at  the 
request  of  the  mailer. 

The  current  requirement  that  mailers' 
may  transport  their  own  plant-loaded 
mail  only  if  there  is  a  highway  contract 
between  the  Postal  Service  and  the 
mailer  has  not  been  uniformly  followed. 
Under  §  154.7,  this  requirement  would  be 
made  uniform.  In  addition,  under  §  154.7, 
the  Postal  Service  would  no  longer 
relocate  trailers  at  a  mailer's  plant. 

If  these  proposed  regulations 
governing  plant  loading  are  adopted, 
existing  plant-load  operations  will 
continue  without  the  mailer  having  to 


file  a  plant-load  application.  The 
Regional  Plant-Load  Committee  will 
reevaluate  existing  plant-load 
authorizations  within  one  year  of  the 
adoption  of  these  regulations  to 
determine  if  the  plant  load  meets  these 
requirements  and  conditions  for  plant 
loading.  An  application  for  plant  loading 
filed  after  the  adoption  of  these 
regulations  will  be  reviewed  pursuant  to 
these  regulations. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
of  553  fb),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revision  of  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  subjects  in  39  CFR  Part  111 

Postal  Service.  ^ 

Part  111— (AMENDED) 

CHAPTER  1.  DOMESTIC  MAIL  SERVICES 

1.  The  authority  citation  for  39  CFR 
Part  111  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.aQ  101(e), 
101(f).  401,  404,  407,  406.  3001-3011,  3201-3219. 
3403-3405.  3621.  5001:  42  U.S.C.  1973cc-13. 
1973CC-14. 

2.  Revise  Part  154  to  read  as  follows: 
154    PLANT-LOAD  OPERATIONS 
154.1    Definitions. 

.11    Plant  Loading.  Plant  loading  is  an 
operation  in  which  the  Postal  Service 
receives  mail  at  a  mailer's  plant  and 
transports  it  in  order  to  bypass  handling 
that  otherwise  would  be  required  at  one 
or  more  postal  facilities.  Plant  loads  are 
authorized  when  they  result  in  a  benefit 
to  the  Postal  Service. 

.12  Mailer's  Plant  The  mailer's  plant 
is  the  non-Postal  Service  location  where 
the  mail  is  plant  loaded. 

.13    Service  Area. 

.131    First- and  Second-Class  Mail. 
The  service  area  for  plant-loaded  First- 
class  and  second-class  mail  is  the 
service  area  of  the  sectional  center 
facility  (SCF)  in  which  the  mailer's  plant 
is  located. 

.132    Third-  and  Fourth-Class  Mail. 
The  service  area  for  plant-loaded  third- 
and  fourth-class  mail  is  the  service  area 
of  the  bulk  mail  center  (BMC)  or 
auxiliary  service  facility  (ASF)  in  which 
the  mailer's  plant  is  located. 

.14    Intra-Service-Area  Plant  Loads. 
Intra-service-area  plant  loads  are 
movements  of  mail  from  the  mailer's 
plant  to  a  mail  processing  facility 
located  within  the  service  area  of  the 
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appropriate  mail  processing  facility  in 
which  the  plant  is  located.  Handling  at 
the  local  origin  post  office  or  other  local 
acceptance  facility  is  bypassed. 

.15    Inter-Service- Area  Plant  Loads. 
Inter-Service-area  plant  loads  are 
movements  of  mail  from  the  mailer's 
plant  to  a  mail  processing  facility 
located  outside  the  service  area  of  the 
appropriate  mail  processing  facility  in 
which  the  plant  is  located.  Handling  at 
the  local  origin  post  office  or  other  local 
acceptance  facility  and  one  or  more 
intermediate  processing  facilities  is 
bypassed. 

.16    Vehicle.  A  vehicle  is  a  trailer, 
straight  truck,  or  other  container  used  to 
transport  mail  by  highway,  railroad,  or 
water. 

.17    Trailers. 

.171    Highway  Transportation  Trailer. 
A  highway  transportation  trailer  is  a 
trailer  owned  or  leased  for  any  term  by 
the  Postal  Service  or  provided  by  a 
Postal  Service  highway  transportation 
contractor  for  the  transportation  of  mail 
exclusively  over  highways. 

.172    Rail  Tranportation  Trailer.  A 
rail  transportation  trailer  is  a  trailer 
provided  by  a  Postal  Service  rail 
transportation  contractor  for  the 
transportation  of  mail  in  whole  or  in 
part  by  rail. 

.18    Other  Operations. 

.181    Bobtailing.  Bobtailing  is  the 
movement  of  a  tractor  without  a  trailer 
to  or  from  a  mailer's  plant. 

.182    Deadheading.  Deadheading  is 
the  movement  of  a  tractor  and  trailer  or 
other  container  or  straight  truck  to  or 
from  a  mailer's  plant  without 
transporting  any  mail. 

.183    Waiting/Holding.  Waiting/ 
holding  occurs  when  a  vehicle  waits  or 
is  held  at  a  mailer's  plant  for  mail  to  be 
loaded  into  the  vehicle. 

.19    Collection.  Collection  of  mail  is 
different  from  plant  loading.  Collection 
is  an  operation  in  which  the  Postal 
Service  verifies  and  accepts  mail  at  the 
mailer's  plant  or  at  an  authorized 
location  other  than  a  postal  facility  and 
transports  it  to  the  local  post  office  or 
other  designated  local  acceptance  point. 
No  handlings  are  bypassed  in  collection. 

Note. — These  regulations  do  not  apply  to 
the  collection  of  mail. 

154.2    Procedures  for  Authorization  of 
Plant  Loads. 

.21    Application.  A  mailer  desiring  to 
have  mail  plant  loaded^must  complete 
Form  3815,  Application  for  Plant-Load 
Authorization,  and  submit  it  to  the 
postmaster  of  the  post  office  serving  the 
mailer's  plant. 

.22    Review.  The  local  postmaster 
must  review  the  application  for 
completeness  and  forward  it  to  his 


management  sectional  center  (MSC) 
manager.  The  MSC  manager  must 
review  the  application  and  approve  or 
deny  it  in  accordance  with  154.23  or 
154.24.  If  approved,  he  will  forward  the 
application  to  the  transportation 
management  office  (TMO)  manager.  The 
TMQ  manager  will  review  the 
application  and  approve  or  deny  it  in 
accordance  with  154.23  or  154.24.  If 
approved,  he  will  forward  the 
application  to  the  Regional  Plant  Load 
Committee.  This  committee  consists  of 
the  following  officials  or  their  designees: 
the  Regional  General  Manager,  Logistics 
Division,  (chairman),  and  the  Regional 
General  Managers  of  the  Budget  and 
Cost,  Accounting  and  Revenue 
Protection,  Customer  Programs,  and 
Delivery  Divisions.  The  Regional  Plant 
Load  Committee  must  review  the 
application  and  approve  or  deny  it  in 
accordance  with  154.23  or  154.24.  Each 
official  or  group  of  officials  reviewing 
the  application  must  act  upon  it  within 
two  business  day  of  receipt. 

.23    Approval. 

.231    Conditions.  The  application  will 
be  approved  if  it  meets  all  of  the 
requirements  set  forth  in  154.3  for  either 
intra-  or  inter-service-area  plant  loads, 
as  appropriate.  If  the  application  is 
approved,  the  mailer  must  enter  into  the 
standard  Plant  Load  Agreement  with  the 
Postal  Service. 

.232    Failure  to  Meet  Requirements. 
The  local  postmaster  of  the  post  office 
which  serves  the  mailer's  plant  is 
responsible  for  monitoring  plant-load 
operations  and  must  notify  the  Regional 
Plant  Load  Committee  if,  at  any  time,  a 
mailer  fails  to  meet  the  requirements  set 
forth  in  these  regulations  for  two 
consecutive  postal  accounting  periods, 
or  a  period  set  forth  in  the  mailer's 
plant-load  agreement.  The  plant-load 
authorization  must  then  be  reevaluated 
by  the  Regional  Committee. 

.24    Denial.  The  application  will  be 
denied  if  it  does  not  meet  all  of  the 
requirements  set  forth  in  154.3  for  either 
intra-  or  inter-service-area  plant  loads. 
Any  official  or  group  of  officials  denying 
an  application  must  notify  the  mailer  in 
writing  of  the  denial  and  the  reasons 
therefor  within  three  business  days  of 
the  receipt  of  the  application. 

.25    Appeal. 

.251    Appeal  to  Regional  Plant  Load 
Committee.  If  the  application  is  denied 
by  the  MSC  manager  or  TMO  manager, 
the  mailer  may  appeal  in  writing  to  the 
Regional  Plant  Load  Committee.  Such  an 
appeal  must  be  filed  with  the  Chairman 
of  the  Regional  Plant  Load  Committee, 
Regional  General  Manager  Logistics 
Division,  within  10  calendar  days  of  the 
date  of  the  mailer's  receipt  of  the  notice 
of  denial.  The  Regional  Committee  must 


notify  the  mailer  in  tvriting  of  the  acticm 
taken  on  appeal  within  three  business 
days  of  receipt  of  the  appeal  If  the 
application  is  denied,  the  Regional 
Committee  must  also  inform  the  mailer 
of  the  reasons  for  the  denial. 

.252    Appeal  to  National  Plant  Load 
Policy  Committee.  If  an  application  is 
denied  by  the  Regional  Plant  Load 
Committee,  the  mailer  may  appeal  to  the 
National  Plant  Load  Policy  Committee  at 
Postal  Service  Headquarters,  which  will 
issue  a  final  ruling  on  the  application. 
Such  an  appeal  must  be  filed  with  the 
Chairman  of  the  National  Committee, 
the  Director,  Office  of  Transportation 
and  International  Services,  Mail 
Processing  Department  Washington. 
D.C.  20260-7130.  within  10  calendar 
days  of  the  date  of  the  mailer's  receipt 
of  the  Regional  Plant  Load  Committee's 
notice  of  denial.  The  National 
Committee  consists  of  the  following 
officials  or  their  designees:  Director. 
Office  of  Transportation  and 
International  Services,  Mail  Processing 
Department  (chairman):  Director,  Office 
of  In-Plant  Processing,  Mail  Processing 
Department  Director,  Office  of  Mail 
Classification,  Rates  and  Classification 
Department;  Director,  Office  of  Fleet 
Management  Delivery  Services 
Department;  Director,  Office  of 
Commercial  Marketing,  Customer 
Services  Department;  and  Associate 
General  Counsel,  Office  of  Rate  and 
Classification  Law,  Law  Department 

1543  Requirements  for  Approval  of 
Plant  Load  Applications. 

.31    Intra-Service  Area. 

.311    General  An  application  for  an 
intra-service-area  plant  load  will  be 
approved  if  there  is  equipment  available 
(154.312)  and  cost  savings  to  the  Postal 
Service  are  demonstrated  under  either 
Alternative  1  (154.313a)  or  Alternative  2 
{154.313b). 

.312    Equipment  Availability.  There 
must  be  equipment  available  to 
transport  the  vehicle  to  the  BMC,  ASF. 
MSC,  or  SCF,  in  the  service  area  of  the 
mailer's  plant.  If  equipment  is  not 
available,  sufficient  additional 
transportation  equipment  must  be 
obtained,  if  possible.  The  application 
will  not  be  granted  until  additional 
transportation  equipment  is  obtained. 

.313    Cost  Savings.  The  plant  load 
must  result  in  cost  savings  to  the  Postal 
Service.  A  cost  savings  can  be 
demonstrated  either  under  Alternative  1 
(154.313a)  or  Alternative  2  (154.313b) 
below. 

a.  Alternative  1:  Minimum  Volume 
and  Maximum  Mileage.  The  current  and 
future  volume  of  mail  to  be  plant  loaded 
must  be  at  least  50  percent  of  a  vehicle 
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by  weight  or  cube,  and  the  miieage  from 
.  the  mailer's  plant  to  the  destination 
postal  facility  must  be  150  miles  or  less. 
For  mail  verified  and  accepted  at  a 
mailer's  plant,  the  Postal  Service  may 
allow  mailings  verified  at  the  plants  of 
two  or  more  mailers  located  in  the  same 
service  area  to  be  combined  to  meet  the 
minimum  volume  requirement.  For  mail 
verified  and  accepted  at  the  bulk  mail 
acceptance  unit  of  the  origin  BMC.  ASF. 
MSC  or  SCF.  the  minimum  volume 
requirement  must  be  met  by  the  mailings 
of  only  one  mailer.  (See  154.423  for 
requirements  for  verification  at  postal 
facility.) 

b.  Alternative  2:  Detailed  Cost  Saving 
Analysis.  If  the  mailer  does  not  meet  the 
criteria  in  Alternative  1  (154.313a).  cost 
savings  to  the  Postal  Service  must  be 
demonstrated  using  the  detailed 
analysis  on  Form  3815. 

.32    Inter-Service-Area. 

.321     General.  An  application  for  an 
inter-service-area  plant  load  will  be 
approved  if  there  is  equipment  available 
(154.322)  and  cost  savings  to  the  Postal 
Service  are  demonstrated  under  either 
Alternative  1  (154.323a)  or  Alternative  2 
(154.323b)  or  Alternative  3  (154.323c). 

.322    Equipment  Availability.  There 
must  be  equipment  available  to 
transport  the  vehicle  to  the  BMC.  ASF. 
MSC.  or  SCF  outside  the  postal  facility's 
service  area  in  which  the  mailer's  plant 
is  located,  if  equipment  is  not  available, 
sufficient  additional  transportation 
equipment  must  be  obtained,  if  possible. 
The  application  will  not  be  granted  until 
additional  transportation  equipment  is 
obtained. 

.323    Cost  Savings.  The  plant  load 
must  result  in  cost  savings  to  the  Postal 
Service.  A  cost  savings  can  be 
demonstrated  under  either  Alternative  1 
(154.323a)  or  Alternative  2  (154.323b)  or 
Alternative  3  (154.323c)  below. 

a.  Alternative  1:  Minimum  Volume 
and  Maximum  Mileage. 

(1)  Minimum  Volume.  The  current  and 
future  volume  of  mail  to  be  plant  loaded 
must  be  at  least  60  percent  of  a  vehicle 
by  weight  or  cube.  Mailings  of  two  or 
more  mailers  located  in  the  same  service 
area  may  be  combined  to  make  up  the 
minimum  volume. 

(2)  Maximum  Mileage  for  Highway. 

(a)  If  the  plant-load  transportation  is 
via  highway  and  bypasses  the  origin 
SCF  and  at  least  one  BMC.  ASF,  or 
ADC.  the  mileage  fitnn  the  mailer's  plant 
to  the  destination  postal  facility  must  be 
275  miles  or  less. 

(b)  If  the  plant-load  transportation  is 
by  highway  and  bypasses  only  the 
origin  SCF.  the  mileage  from  the  mailer's 
plant  to  the  destination  postal  facility 
must  he  150  miles  or  less. 


(c)  There  is  no  mileage  criterion  for 
plant-load  transportation  by  railroad  or 
water. 

b.  Alternative  2:  Detailed  Cost 
Savings  Analysis.  If  the  mailer  does  not 
meet  the  applicable  criteria  in 
Alternative  1  (154.323a).  cost  savings  to 
the  Postal  Service  must  be  demonstrated 
by  using  the  detailed  analysis  on  Form 
3815. 

c.  Alternative  3:  Mail  Processing 
Capacity.  Even  if  the  mailer  does  not 
satisfy  either  Alternative  1  (154.232a)  or 
Alternative  2  (154.323b).  the  cost  savings 
criteria  may  de  deemed  to  be  satisfied  if 
the  local  origin  postal  facility  is 
operating  at  or  near  its  mail  processing 
capacity  for  the  type  of  mail  plant- 
loaded.  The  Regional  Plant  Load 
Committee  shall  determine  whether  a 
facihty  is  at  or  near  its  mail  processing 
capacity  and  whether  to  authorize  plant 
load  in  such  cases.  If  the  Regional  Plant 
Load  Committee  subsequently 
determines  that  the  local  origin  postal 
facihty  is  operating  below  its  mail 
processing  capacity  for  the  class  or  type 
of  mail  plant-loaded,  the  Regional 
Committee  must  reevaluate  the  plant- 
load  authorization. 

154.4     Verification  and  Collection  of 
Postage.  I 

.41     General.  All  plant-loaded  Aiail 
must  be  verified  and  postage  and  fees 
collected  in  accordance  with  the 
Domestic  Mail  Manual  (DMM)  and 
Management  Instruction.  DM-120-84-1. 
National  Bulk  Mail  Verification 
Program,  or  subsequent  reissues  thereof, 
except  as  provided  below. 

.42    Verification  of  Intra-Service- 
Area  Plant  Loads. 

.421     General.  Intra-service-area 
plant-loaded  mail  must  be  verified  at  the 
mailer's  plant,  at  the  origin  MSC  or  SCF 
if  authorized  by  the  MSC  manager,  or  at 
the  origin  BMC  or  ASF,  if  authorized  by- 
the  ASF  or  BMC  manager. 

.422    Verification  at  the  Mailer's 
Plant.  Intra-service-area  plant-loaded 
mail  must  be  verified  at  the  plant  by  a 
clerk  qualified  to  perform  verification 
procedures  unless  authorization  to 
verify  mail  at  the  origin  BMC.  ASF,  MSC 
or  SFC  has  been  ^^nted  under  154.423 
and  .424. 

.423    Verification  at  Postal  Facility. 
Authorization  to  verify  mail  at  the  origin 
BMC.  ASF,  MSC,  or  SCF  may  be  granted 
only  if  all  of  the  following  conditions  are 
met- 

a.  There  is  no  Detached  Mail  Unit 
(DMU)  at  the  mailer's  plant. 

b.  The  mailer  is  located  within  the 
service  area  of  the  BMC.  ASF,  MSC  or 
SCF  where  verification  will  take  place. 

c.  Each  vehicle  contains  the  mail  of 
only  one  mailer. 


d.  Each  vehicle  contains  no  more  than 
five  mailings  and  each  mailing  is 
physically  separated. 

e.  If  a  Form  3541,  3541A,  3602,  3602. 
3602PC.  or  3605,  Mailing  Statement,  is 
required  to  be  completed,  the  original 
mailing  statement  must  accompany  each 
vehicle  if  there  is  only  one  mailing  on 
the  vehicle,  or  mailing  in  the  vehicle. 
Where  a  single  mailing  is  contained  in 
more  than  one  vehicle,  a  separate 
mailing  statement  must  accompany  each 
vehicle  for  each  mailing  segment 

f.  The  mailer  must  maintain  a  plant 
load  control  log  containing  a  copy  of 
each  mailing  statement  numbered 
sequentially,  the  number  of  each  vehicle 
used  to  transport  the  plant-loaded  mail. 
and  the  name  of  the  BMC,  ASF,  MSC.  or 
SCF  where  verification  will  take  place. 

g.  The  mail  can  be  physically  verified 
at  the  BMC.  ASF.  MSC.  or  SCF,  i.e.  the 
mailing  is  not  shrink-wrapped  or 
otherwise  prepared  so  that  an  in-depth 
verification  could  not  be  performed. 

.424    Conditions  for  Verification  at 
Postal  Facility.  If  mail  is  to  be  verified  at 
the  origin  BMC.  ASF.  MSC.  or  SCF: 

a.  Before  the  vehicle  leaves  the 
mailer's  plant,  the  mailer  must  place  on 
the  vehicle  a  distinctive  placard 
provided  by  the  Postal  Service  which 
indicates  that  verification  is  required. 
The  driver  will  not  pick  up  the  vehicle 
unless  this  placard  is  on  the  vehicle. 

b.  The  TMO  must  report  the  empty 
weight  of  the  vehicle  to  the  BMC.  ASF. 
MSC,  or  SCF  verification  unit  prior  to 
the  vehicle's  arrival  at  the  verification 
unit. 

.425    Corrective  Action.  If  intra - 
ser\'ice-area  plant-loaded  mail  is 
verified  at  the  BMC,  ASF.  MSC.  or  SCF 
verification  unit  and  the  verification 
shows  an  error  rate  of  10  percent  or 
more,  the  mailer  has  the  following  two 
options: 

a.  The  mailer  pays  the  single-piece 
rate  on  that  portion  of  the  mailing 
estimated  to  be  improperly  prepared. 

b.  Within  24  hours,  the  mailer  either 
transports  the  mailing  or  arranges  for 
Postal  Service  to  transport  the  mailing  to 
the  mailer's  plant  at  the  mailer's 
expense,  for  reworking  the  mailing  to 
comply  with  the  applicable  make-up 
requirements  for  its  class.  If  the  mailer 
does  not  transport  the  mail  or  request 
transportation  for  it  within  24  hours,  the 
mailer  will  reimburse  the  Postal  Service 
for  detention  in  accordance  with  154.6. 

.43     Verification  of  Inter-Servie-Area 
Plant  Loads.  Inter-service-area  plant- 
loaded  mail  must  be  verified  at  the  plant 
by  a  clerk  qualified  to  perform 
verification  procedures. 

.44    Payment  of  Postage  and  Fees. 
Payment  of  postage  and  fees  for  plant- 
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loaded  mail  must  be  made  to  the  origin 
post  office  prior  to  the  vehicle  being 
transported  from  the  mailer's  plant. 


154.5    Preparation  Requirements  for 
Plant-Loaded  Vehicles. 

.51    Intra-Service-Area  Plant  Loads. 
Intra-service-area  plant-loaded  vehicles 
must  fill  50  percent  or  more  of  a  vehicle 
by  weight  or  cube  addressed  to  that 
service  area. 

.52    Inter-Service-Area  Plant  Loads. 

.521     Vehicles  Containing  Five  or 
Fewer  Mailings.  Inter-service-area  plant- 
loaded  vehicles  containing  Hve  or  fewer 
mailings  must  be  prepared  in 
accordance  with  the  following 
preparation  requirements  for  the 
appropriate  class  or  type  of  mail. 

a.  First-Class  Mail. 

(1)  3-Digit  ZIP  Code  Destination. 
When  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube  is 
addressed  to  the  same  3-digit  ZIP  Code, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  3-digit  ZIP  Code. 

(2)  SCF  Destination.  When,  after 
making  up  all  possible  3-digit  vehicles, 
there  is  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube 
addressed  to  the  same  SCF  service  area, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  SCF. 

(3)  ADC  Destination.  When,  after 
making  up  all  possible  3-digit  and  SCF 
vehicles,  there  is  mail  filling  60  percent 
or  more  of  a  vehicle  by  weight  or  by 
cube  addressed  to  the  same  area 
distribution  center  (ADC)  service  area, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  ADC. 

b.  Second-Class  Mail. 

(1)  3-Digit  ZIP  Code  Destination. 
When  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube  is 
addressed  to  the  same  3-digit  ZIP  Code, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  3-digit  ZIP  Code. 

(2)  SCF  Destination.  When,  after 
making  up  all  possible  3-digit  vehicles, 
there  is  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube 
addressed  to  the  same  SCF  service  area, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  SCF. 

(3)  SDC  DesHnation.  When,  after 
making  up  all  possible  3-digit  and  SCF 
vehicles,  there  is  mail  filling  60  percent 
or  more  of  a  vehicle  by  weight  or  by 
cube  addressed  to  the  same  state 
distribution  center  (SDC]  service  area, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  SDC. 

(4)  Transfer  Hubs.  When,  after  making 
up  all  possible  3-digit  SCF.  and  SDC 
vehicles,  there  is  mail  filling  60  percent 
or  more  of  a  vehicle  by  weight  or  by 


cube  addressed  to  the  service  area  of 
the  same  transfer  hub  the  mailer  must 
prepare  a  direct  vehicle  for  that  transfer 
hub. 

c.  Third-Class  and  Non-Machinable 
Fourth-Class  Mail. 

(1)  3-Digit  ZIP  Code  Destination. 
When  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube  is 
addressed  to  the  same  3-digit  ZIP  Code, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  3-digit  ZIP  Code. 

(2)  SCF  Destination.  When,  after 
making  up  all  possible  3-digit  vehicles, 
there  is  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube 
addressed  to  the  same  SCF  service  area, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  SCF. 

(3)  BMC  or  ASF  Destination.  When, 
after  making  up  all  possible  3-digit  and 
SCF  vehicles,  there  is  mail  filing  60 
percent  or  more  or  a  vehicle  by  weight 
or  by  cube  addressed  to  the  same  BMC 
or  ASF  service  area,  the  mailer  must 
prepare  a  direct  vehicle  for  that  BMC  or 
ASF. 

d.  Machinable  Fourth-Class  Mail 
(Except  Bound  Printed  Matter). 

(1)  5-Digit  ZIP  Code  Destination. 
When  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube  is 
addressed  to  the  same  5-digit  ZIP  Code, 
the  mailer  must  prepare  a  direct  vehicle 
for  that  5-digit  ZIP  Code. 

(2)  BMC  or  ASF  Destination.  When, 
after  making  up  all  possible  5-digit 
vehicles,  there  is  mail  fdling  60  percent 
or  more  of  a  vehicle  by  weight  or  by 
cube  addressed  to  the  same  BMC  or 
ASF  service  area,  the  mailer  must 
prepare  a  direct  vehicle  for  that  BMC  or 
ASF. 

e.  Machinable  Boimd  Printed  Matter. 

(1)  SCF  Destination.  When  mail  filling 
60  percent  or  more  of  a  vehicle  by 
weight  or  cube  is  addressed  to  the  same 
SCF  service  area,  the  mailer  must 
prepare  a  direct  vehicle  for  that  SCF 
service  area. 

(2)  BMC  or  ASF  Destination.  When, 
after  making  up  all  possible  SCF 
vehicles  there  is  mail  filling  60  percent 
or  more  of  a  vehicles  by  weight  or  by 
cube  addressed  to  the  same  BMC  or 
ASF  service  area,  the  mailer  must 
prepare  a  direct  vehicle  for  that  BMC  or 
ASF. 

f.  Residue.  Residue  is  the  part  of  a 
mailing  which  remains  after  all  of  the 
above  preparation  requirements  for  the 
appropriate  class  of  mail  have  been  met. 
The  Postal  Service,  using  appropnate 
transportation,  will  transport  such 
residue  to  the  postal  facility  selected  by 
the  TMO.  -^ 


.522    Vehicles  Containing  Six  or  More 
Mailings.  Inter-service-area  plant-loaded 
vehicles  containing  six  or  more  mailings 
must  be  prepared  in  accordance  with 
the  following  preparation  requirements 
for  the  appropriate  class  or  tjrpe  of  mail 

a.  First-Class  Mail.  When  there  is  mail 
filling  60  percent  or  more  of  a  vehicle  by 
weight  or  by  cube  addressed  to  the 
same  ADC  service  area,  the  mailer  must 
prepare  a  direct  vehicle  for  that  ADC. 

b.  Second-Class  Mail  When  there  is 
mail  filling  60  percent  or  more  of  a 
vehicle  by  weight  or  by  cube  addressed 
to  the  s€r\'ice  area  of  the  same  transfer 
hub.  the  mailer  must  prepare  a  direct 
vehicle  for  that  transfer  hub. 

c.  Third-  and  Fourth-Class  Mail.  When 
there  is  mail  filling  60  percent  or  more  of 
a  vehicle  by  weight  or  by  cube 
addressed  to  the  same  BMC  or  ASF 
service  area,  the  mailer  must  prepare  a 
direct  vehicle  for  that  BMC  or  ASF. 

d.  Residue.  Residue  is  the  part  of  a 
mailing  which  remains  after  all  of  the 
above  preparation  requirements  for  the 
appropriate  class  or  type  of  mail  have 
been  met  The  Postal  Service,  using 
appropriate  transportation,  will 
transport  such  residue  to  the  postal 
facility  selected  by  the  TMO. 

154.6    Reimbursement  for  Nonpostal 
Services. 

.61    General.  The  Postal  Service  «vill 
obtain  reimbursement  from  mailers  for 
nonpostal  services  furnished  by  the 
Postal  Service  in  providing  plant-load 
service  only  as  authorized  below. 

.62    Detention  of  Trailers. 

.621    General.  The  Postal  Service  will 
obtain  reimbursement  in  accordance 
with  154.622-.625  from  plant-load 
mailers  for  detention  of  trailers  where 
trailers  furnished  by  the  Postal  Service 
to  provide  plant-load  service  are 
detained  as  a  result  of  some  action  or 
inaction  of  the  mailer. 

.622    Request  to  Detain  Trailers. 

a.  Plant-load  mailers  desiring  to 
detain  trailers  longer  than  the  time 
necessary  to  load  them  must  make  sudi 
a  request  to  the  Postal  Service  at  least 
24  hours  in  advance  of  the  requested 
date  and  time  of  the  trailer's  arrivaL  The 
mailer  must  agree  to  reimburse  the 
Postal  Service  for  the  cost  of  detaining 
the  trailers.  The  Postal  Service  must 
approve  the  request  to  detain  trailers 
before  the  trailers  will  be  sent  to  the 
mailer's  plant 

b.  If  the  mailer  did  not  submit  a  timely 
request  to  detain  trailers,  but 
nevertheless  detains  trailers  longer  than 
the  time  necessary  to  load  them,  the 
mailer  must  reimburse  the  Postal 
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Service  for  the  cost  of  detaining  the 
trailers. 

.623    Non-reimbursable  Detention 
Period.  Plant-load  mailers  who  submit 
timely  requests  to  detain  trailers  may  do 
so  for  24  hours  «vithout  reimbursing  the 
Postal  Service  for  detention.  The  non- 
reimbursable period  begins  at  the  date 
and  time  the  trailer  arrives  at  the 
mailer's  plant  or,  at  the  date  and  time  at 
which  the  mailer  requested  the  trailer  to 
arrive,  whichever  is  later,  and  ends  24 
hours  later,  excluding  Saturdays, 
Sundays,  and  holidays.  For  example,  if  a 
trailer  arrives  at  5:00  p.m.  Friday,  the 
non-reimbursable  period  ends  5:00  p.m. 
Monday,  or  3:00  p.m.  Tuesday  if  Monday 
is  a  holiday. 

.624    Determination  of  Reimbursable 
Detention  Period. 

a.  If  the  plant-load  mailer  has 
submitted  timely  requests  to  detain 
trailers,  the  reimbursable  detention 
period  begins  at  the  expiration  of  the 
non-reimbursable  detention  period. 

B.  If  the  mailer  did  not  submit  timely 
requests  to  detain  trailers,  the 
reimbursable  detention  period  begins  at 
the  date  and  time  the  trailer  arrives  at 
the  plant,  or  at  the  date  and  time  at 
which  the  mailer  requested  the  trailer  to 
arrive,  whichever  is  later. 

c.  The  reimbursable  period  ends  when 
the  trailer  is  ready  for  dispatch  and  the 
mailer  so  notifies  the  Postal  Service. 

.625    Calculation  of  Reimbursement. 
Reimbursement  will  be  made  for  each  24 
hours,  or  fraction  thereof,  of  the 
reimbursable  detention  period  that  a 
vehicle  is  detained.  After  the  non- 
reimbursable detention  period  ends, 
Saturdays.  Sundays,  and  holidays  will 
be  included  in  the  calculation  of 
detention  reimbursement. 

a.  Highway  Transportation  Trailers. 
Reimbursement  for  each  highway 
transportation  trailer  will  be  equal  to 
the  average  daily  cost  to  the  Postal 
Service  of  leasing  a  trailer  in  the  origin 
TMO  service  area  during  the  preceding 
postal  quarter. 

b.  Rail  Transportation  Trailers. 
Reimbursement  for  each  rail 
transportation  trailer  will  be  equal  to 
the  demurrage  or  detention  charge 
payable  by  the  Postal  Service  under  the 
rail  transportation  contract  under  which 
the  trailer  is  furnished  to  the  Postal 
Service  by  the  railroad. 

.63    Bobtailing,  Deadheading, 
Waiting/Holding  Charges.  The  Postal 
Service  will  obtain  reimbursement  from 
plant-load  mailers  for  bobtailing, 
deadheading,  or  waiting/holding,  where 
such  charges  are  incurred  in  order  to 
provide  plant-load  service  as  a  result  of 
some  action  or  inaction  by  the  mailer. 
Reimbursement  will  equal  to  the  charge 


for  such  service  payable  by  the  Postal 
Service  under  the  transportation 
contract 

.64    Non-Reimbursable  Charges. 

.641     The  Postal  Service  will  not 
obtain  reimbursement  from  plant-load 
mailers  for  detention  of  trailers  which 
results  from  some  action  or  inaction  of 
the  Postal  Service. 

.642    The  Postal  Service  will  not 
obtain  reimbursement  from  plant-load 
mailers  where  bobtailing,  deadheading 
or  waiting/holding  charges  are  incurred 
as  a  result  of  some  action  or  inaction  of 
the  Postal  Service. 

.643    The  Postal  Service  will  not 
obtain  reimbursement  from  plant-load 
mailers  for  user's  charges  paid  by  the 
Postal  Service  to  a  railroad  contractor 
for  the  movement  of  railroad  trailers 
beyond  the  commercial  zone  of  the 
railroad  terminus. 

154.7    Transportation. 

.71    Selection  of  Mode  of 
Transportation.  The  TMO  will  select  the 
least  costly  mode  of  transportation  that 
will  meet  die  service  objectives  for  the 
class  of  mail  plant-loaded.  The  mode  of 
transportation  will  not  be  changed  at  the 
request  of  the  mailer. 

.72    Mailer  Transportation.  Mailers 
may  not  transport  their  own  plant- 
loaded  mail  unless  there  is  a  highway 
contract  between  the  Postal  Service  and 
the  mailer.  The  awarding  of  a  highway 
contract  to  the  mailer  will  not  be 
considered  in  deciding  whether  to 
authorize  the  plant  load. 

.73    Holding,  Storing,  or  Delaying 
Dispatch.  The  Postal  Service  will  not 
hold,  store,  or  otherwise  delay  the 
dispatch  of  plant-loaded  mail  released 
to  the  Postal  Service,  except  as  provided 
in  the  plant-load  agreement  with  the 
mailer. 

.74    Relocation  of  Trailers.  The  Postal 
Service  will  not  relocate  trailers  at  a 
mailer's  plant. 

154.8    Service  Objectives.  The  service 
objectives  that  apply  to  the  class  of  mail 
being  transported  will  apply  to  the 
plant-loaded  mail.  Plant-loaded  mail 
may  have  deferred  service  objectives,  if 
provided  for  in  the  plant-load 
agreement. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
W.  Allen  Sanders, 

Association  General  Counsel,  Office  of 
General  Law  and  Administration. 

(FR  Doc.  85-30389  Filed  12-23-85:  8:45  am] 
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ENVmOfMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

(OW-fm.-2920-2] 

Water  Qu^tty  Standards  for  Surface 
waiars  or  inv  wonHnonwaaim  or 
Kentucky 


:  Environmental  Protection 
Agency. 

ACTKMC  Proposed  rule. 


:  On  April  8, 1965,  die 
Kentucky  Natural  Resources  & 
Environmental  Protection  Cabinet 
adopted  revisions  to  the 
Commonwealth's  Water  Quality 
Standards  in  accordance  with  section 
303(c)  of  die  Clean  Water  Act. 
Subsequent  to  adoption  by  the 
Commonwealth,  a  Johnson  County 
Circuit  Court  judge  issued  an  injunction 
blocking  the  Commonwealth's 
enforcement  of  portions  of  the  revised 
state  standards.  The  most  significant 
enjoined  revision  is  the  new  chloride 
criterion  for  warmwater  aquatic  life. 
This  notice  proposes  a  rule  establishing 
a  chloride  criterion  to  protect 
warmwater  aquatic  life  in  Kentucky  to 
replace  the  enjoined  State  criterion.  A 
proposed  rule  addressing  the  remaining 
enjoined  provisions  of  Kentucky's  water 
quality  standards  will  be  handled  in  a 
separate  action. 

DATES:  All  written  comments  received 
on  or  before  March  1, 1986,  will  be 
considered  in  the  preparation  of  the 
final  rule.  Public  Hearings  will  be  held 
onTebruary  19, 1986  and  February  20, 
1986  in  Slade,  Kentucky  and 
Owensboro,  Kentucky  See  Addresses 
below. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Rosemary  M.  Patton, 
Water  Quality  Section,  Water 
Management  Division,  Environmental 
Protection  Agency,  345  Courtland  Street 
NE.,  Atlanta,  Gewgia  30365.  Hearing 
addresses:  Activity  Center,  Natural 
Bridge  State  Park.  Slade,  Kentucky, 
February  19, 1986,  7K)0  p.m.;  Ohio  Room, 
Executive  Inn  Rivermont,  1  Executive 
Boulevard,  Owensboro,  Kentucky, 
February  20, 1986,  7:00  p.m. 

Both  oral  and  written  comments  will 
be  accepted  at  the  hearings.  The 
Hearing  Officer  reserves  the  right  to  fix 
reasonable  limits  on  the  time  allowed 
for  oral  presentations.  Written 
comments  are  encouraged. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosemary  M.  Patton,  Water 
Management  Division,  Environmental 
Protection  Agency,  345  Courtland  Street 
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NE.,  Atlanta,  Georgia  30365.  404/861- 
3116. 

SUPPLEMENTARY  MRMIMATK)*!:  Section 
303  of  the  Ctean  Water  Act,  amended, 
(hereinafter  the  Act)  requires  the 
adoption  of  water  quality  standards, 
consisting  of  designated  uses  and  in- 
stream  water  criteria  to  protect  such 
uses,  for  all  waters  of  the  United  States. 
Section  303(c)(4)  provides  that  in  any 
case  where  it  is  determined  that  a 
revised  or  new  water  quality  standard  is 
necessary  to  meet  the  requirements  of 
the  Act.  the  Administrator  shall  pubhsh 
proposed  regulations  setting  forth  a 
revised  or  new  water  quality  standard 
for  the  navigable  waters  involved.  The 
Administrator  shall  promulgate  any  new 
or  revised  standard  not  later  than  ninety 
(90)  days  after  publication  of  the 
proposed  standard.  The  Agency's 
regulations  for  implementing  section 
303(c)  of  the  Act  are  codified  at  40  CFR 
Part  131.  Guidance  for  these  regulations 
is  contained  in  the  Water  Quality 
Standards  Handbook  (December  1983) 
and  Technical  Support  Manual: 
Waterbody  Surveys  and  Assessments 
for  Conducting  Use  Attainability 
Analyses  (Volumes  I,  II  and  III). 

A.  Background 

Kentucky's  water  quality  standards 
are  found  at  Chapter  401  of  the 
Kentucky  Administrations  Regulations 
(KAR).  Sections  5K)28.  5:029.  and  5:031. 
On  April  8, 1985,  the  Kentucky  Natural 
Resources  and  Environmental  Protection 
Cabinet  (hereinafter  the  Cabinet) 
adopted  revisions  to  its  water  quality 
standards  pursuant  to  the  requirements 
of  section  303(c)  of  the  Act.  The 
revisions  were  submitted  to  EPA  on 
May  24. 1985  and  approved  on  July  10, 
1965. 

Subsequent  to  adoption  of  the  revised 
standards  by  the  Cabinet,  a  Johnson 
County  Circuit  Court  Judge  issued  a 
temporary  injunction  prohibiting 
enforcement  of  the  revisions  to  401  KAR 
5:031.  The  injunction  was  the  result  of  a 
complaint  filed  by  several  individuals 
claiming  that  portions  of  401  KAR  5:031 
were  not  properly  promulgated  and  are 
contrary  to  law.  The  most  significant 
and  perhaps  controversial,  change  to  401 
KAR  5:C^1  was  the  addition  of  a 
chloride*  criterion  for  warmwater  aquatic 
life.  Heretofore,  the  standards  included 
a  chloride  criterion  only  for  domestic 
water  supply. 

Chloride  represents  a  significant 
problem  in  many  of  Kentucky's  waters 
and  has  been  shown  to  be  directly 
related  to  discharges  of  brine  from  oil 
"stripper"  wells.  (A  stripper  well  is 
defined  as  one  that  produces  less  than 
ten  barrels  per  day.)  In  an  effort  to 
address  this  significant  problem,  the 


Commonwealth  has  taken  several 
actions  in  the  last  few  years.  One  such 
action  was  approval  of  a  regulation 
which  mandates  underground  injection 
or  the  transport  and  disposal  off-site  of 
produced  water  (brine)  wherever 
economically  feasible. 

Another  action  by  the  Commonwealth 
was  the  commission  of  a  study  to 
develop  numerical  criteria  for  chloride 
that  would  assure  protection  of 
warmwater  aquatic  species  in  the 
Conunonwealth  of  Kentucky.  These 
criteria  would  be  used  to  establish 
water  quality  based  effluent  limitations 
for  dischargers  who  are  unable  to  utiUze 
underground  injection  techniques  or  off- 
site  disposal  and  must  continue  to 
discharge  to  surface  waters  of  the 
Commonwealth. 

The  study  was  conducted  by  the 
University  of  Kentucky  in  accordance 
with  a  Memorandum  of  Agreement 
between  the  Cabinet  and  the  University. 
The  objective  of  the  study  was  to 
perform  both  toxicity  tests  and 
monitoring  studies  to  determine  the 
effects  of  chloride  on  warmwater 
species  of  aquatic  Ufe  and  to 
recommend  numerical  criteria 
appropriate  for  protecting  warmwater 
species  in  Kentucky.  Direct  toxicological 
monitoring  was  conducted  in  the  field 
on  both  impacted  and  unimpacted 
waters  and  comparative  acute  toxicity 
tests  were  performed  in  the  laboratory. 
In  conducting  side-by-side  acute  toxicity 
tests  on  an  aquatic  invertebrate  using 
the  same  concentration  of  chloride  in 
both  reconstituted  laboratory  water  and 
in  natural  stream  water,  chloride  was 
found  to  be  approximately  twice  as 
toxic  in  the  laboratory  water  as  in  the 
natural  water.  An  extensive  field  study, 
involving  biotic  surveys  of  a  second 
order  stream  receiving  a  chloride 
effluent,  also  revealed  that  standard 
laboratory  tests  apparently 
overestimated  the  impact  of  chloride  on 
the  natural  biotic  communities. 

Considering  the  field  data  and  best 
overall  interpretation  of  laboratory 
toxicity  data,  the  Commonwealth 
determined  that  the  average 
concentration  of  chloride  should  not 
exceed  600  mg/l  and  the  maximum 
concentration  should  not  exceed  1,200 
mg/l  to  protect  freshwater  aquatic  life. 
Therefore,  Kentucky  adopted  a  600  mg/l 
criterion  for  waters  with  a  freshwater 
aquatic  life  designated  use. 

Nimierical  criteria  represent  the  most 
practical  and  direct  mechanism  for 
establishing  water  quality  based 
treatment  controls  to  protect  the 
designated  or  existing  uses  of  a 
waterbody.  As  a  result  of  the  court 
injunction,  Kentucky  is  -unable  to 
implement  the  numerical  criterion  for 


chloride  it  adopted  and  is  thus  hindered 
in  its  ability  to  readily  control  this 
significant  pollutant 

B.  Statutory  Basis  and  Purpose 

Under  section  303(c)  of  the  Act  a 
water  quality  standard  for  a  specific 
waterbody  basically  consists  of  two 
components:  a  designated  use  for  which 
a  waterbody  is  to  be  protected  (such  as 
recreation,  fish  and  wildlife,  or 
agriculture)  and  numercial  or  qualitative 
pollutant  criteria  which  will  support  the 
designated  use. 

Section  3Cb(c)  of  the  Act  requires  that 
State  water  quality  standards  "...  be 
sudi  as  to  protect  the  public  health  or 
welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  this  Act  Such 
standards  shall  be  established  taking 
into  consideration  their  use  and  value 
for  propagation  of  fish  and  wildhfe, 
.  .  ."  Key  concerns  of  this  statutory 
section  are  the  enhancement  of  water 
quality  and  the  protection  of  the 
propagation  of  fish.  The  ultimate 
purpose  of  water  quality  of  water 
quality  standards,  as  with  the  other 
sections  of  the  Act  is  to  achieve  the 
national  goal,  wherever  attainable,  of 
water  quality  which  provides  for  the 
protection  and  propagation  of  fish, 
shellfish,  and  wildlife  and  provides  foe 
recreation  in  and  on  the  water  [section 
101(a)(2)J 

EPA's  Water  Quality  Standards 
regulations  at  40  CFH  Part  131  provide 
that  States  must  review  water  quahty 
data  and  information  on  dischai^ges  to 
identify  specific  water  bodies  where 
toxic  pollutants  may  be  adversely 
affecting  water  quality  or  the  attainment 
of  the  designated  use  or  where  the  levels 
of  toxic  pollutants  are  at  a  level  to 
warrant  concern  and  must  adopt  criteria 
for  such  pollutants  to  protect  the 
designated  uses. 

The  adoption  of  a  chloride  criterion 
by  Kentucky  represents  an  effort  by  the 
Commonwealth  to  satisfy  this 
requirement  (48  PR  51400. 131.11(aK2)). 
The  Court's  injunction  prohibiting 
enforcement  of  the  standard  results  in  a 
situation  which  is  inconsistent  with 
EPA's  regulation  in  that  a  specific 
pollutant  adversely  affecting  the 
attachment  of  a  use  was  identified  by 
the  State,  but  the  State  is  now 
constrained  fixim  putting  into  place 
environmental  controls  to  resolve  a 
known  problem.  Accordingly,  under  the 
provisions  of  section  303(c)(4)(B).  of  the 
CWA,  the  Administrator  has  determined 
that  a  new  or  revised  standard  is 
necessary  to  meet  the  requirements  of 
the  Act  and  is  proposing  to  promulgate  a 
Federal  chloride  criterion  for  Kentucky. 
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C  The  Proposed  Criteria 

The  Agency's  proposed  rule  would 
establish  a  chloride  criterion  to  protect 
warmwater  aquatic  life  in  Kentucky.  In 
the  absence  of  published  national 
criteria  for  chloride  under  section  304(a) 
of  the  Act,  EPA  is  proposing  to 
promulgate  the  chloride  criterion 
developed  by  the  Commonwealth  of 
Kentucky.  In  the  study  conducted  by  the 
University  of  Kentucky,  this  criterion 
was  found  to  be  protective  of 
warmwater  aquatic  life  in  signiRcant 
stream  systems  in  the  State.  For 
warmwater  aquatic  life,  the  allowable 
instream  concentration  for  chloride  shall 
be  600  mg/l  as  a  30-day  average  with  a 
maximum  concentration  of  1.200  mg/l 
not  be  exceeded  at  any  time.  These 
criteria  protect  aquatic  hfe  from  both 
acute  and  chronic  toxicity. 

The  Agency's  proposed  rule  does  not 
endorse  establishment  of  this  criterion 
on  a  national  basis  nor  does  it  preclude 
EPA,  at  some  later  date,  from 
reconsidering  and  revising  through 
rulemaking  the  chloride  criterion 
proposed  herein  for  Kentucky. 
Development  and  publication  of  water 
quality  criteria  is  an  ongoing  process 
and  as  new  scientific  information 
becomes  available,  criteria  are 
reevaluated  and  revised  as  appropriate. 

D.  Initial  Regulatory  Flexibility  Analysis 

Section  303(c)  specifies  that  water 
quality  standards  be  established  for  all 
water  which  consist  of  designated  use 
for  the  segment  and  criteria  to  protect 
the  uses.  EPA's  regulations 
implementing  §  303  provide  that  criteria 
must  contain  sufficient  parameters  or 
constituents  to  protect  the  designated 
use. 

Because  there  is  a  documented 
chloride  problem  in  Kentucky  which  can 
interfere  with  the  uses  designated  by  the 
Commonwealth  the  standards  for 
Kentucky  waters  must  include  a 
criterion  at  a  level  which  protects  such 
uses  from  chloride.  Since  the  court 
action  has  effectively  repealed  the 
chloride  criterion  adopted  by  Kentucky, 
its  standards  no  longer  meet  the 
requirements  of  the  Act.  In  such 
circumstances,  section  303(c)(4)  directs 
EPA  to  promulgate  standards  which  do 
meet  the  requirements  of  the  Act. 

Accordingly,  under  the  scheme 
contemplated  by  Congress  and  these 
facts,  EPA  has  no  alternative  but  to 
promulgate  a  water  quality  standard, 
and  in  promulgating  such  a  standard,  to 
develop  one  which  contains  a  criterion 
which  protects  the  use(s)  designated  by 
Kentucky.  (Under  section  510  of  the  Act, 
EPA  does  not  have  the  option  of 
downgrading  a  State-designated  use.) 


The  proposed  WQS  will  potentially 
affect  anyone  who  discharges  chloride 
into  navigable  waters  of  the 
Commonwealth  of  Kentucky,  since 
anyone  discharging  into  such  waters 
must  comply  with  a  NPDES  permit 
whose  terms  assure  compliance  with 
water  quality  standards.  The  primary 
group  that  potentially  will  be  affected 
are  producers  of  oil  and  gas.  Produced 
water  which  is  generally  high  in 
chlorides  accompanies  all  production  of 
oil  and  gas.  However,  currently  all  gas 
producers  and  oil  producers  with  the 
exception  of  those  producing  from 
stripper  wells  are  subject  to  a 
technology-based  no-discharge 
regulation.  40  CFR  435.32.  Therefore,  the 
only  producers  potentially  affected  by 
these  proposed  water  quality  standards 
are  those  producing  oil  frt>m  stripper 
wells. 

There  are  approximately  15,500 
producing  oil  wells  in  the  State  and  77 
percent  of  these  wells  are  stripper  wells, 
i.e.,  wells  that  produce  less  than  10 
barrels  of  oil  per  day.  Of  the  wells 
which  produce  less  than  10  barrels  of  oil 
per  day,  the  amount  of  produced  water 
varies  generally  from  1  to  10  barrels  of 
produced  water  for  every  barrel  of  oil. 
The  Commonwealth  data  also  indicates 
that  the  oil-producing  wells  are  owned 
by  1,920  producers.  Of  these,  1,684  are 
considered  as  small  operators,  i.e.. 
owning  less  than  10  wells  each. 
Approximately  900  own  only  one  well 
each.  The  total  number  of  wells  owned 
by  small  operators  (1,684)  is 
approximately  4.000  of  the  15,500  total. 
The  fact  that  a  producer  may  own  one 
well  or  less  than  10  wells,  even 
assuming  they  are  all  stripper  wells, 
does  not  necessarily  mean  it  is  a  small 
entity.  Many  of  these  wells  would  not  be 
expected  to  provide  the  sole  or  primary 
source  of  income  for  the  producers.  For 
example,  the  average  production  of  oil 
from  a  stripper  well,  based  on 
Commonwealth  research,  is 
approximately  1  barrel  of  oil  a  day.  This 
would  generate  approximately  $40  in 
gross  revenue,  with  a  profit  range  of  $5- 
$10  a  barrel.  The  Agency  does  not  have 
sufficient  data  to  document  the  impact 
on  earnings  of  meeting  the  standard  and 
requests  specific  comment  on  this 
question  during  the  comment  period. 

Surface  water  discharges  will  be 
subject  to  water  quality  based  effluent 
limitations  compatible  with  the  Federal 
water  quality  criterion  for  chloride. 
Producers  on  large  streams  with 
sufHcient  assimilative  capacity  could 
perhaps  meet  the  instream  criteria  for 
chloride  with  a  modest  investment 
whereas  dischargers  to  small,  low-flow 
streams  probably  would  require 
disposal  by  reinjection  methods. 


Transportation  to  a  centralized 
reinjection  facility  would  be  the  most 
cost-effective  means  of  disposal  for 
operators  on  small,  low-flow  streams. 
Small  operators  will  probably  bear  the 
greatest  burden  because  some  large 
operators  are  currently  achieving  zero- 
discharge  through  reinjection.  Well 
closures  could  possibly  result  in  some 
cases  where  the  cost  of  compliance 
prohibits  viable  production.  It  is 
estimated  by  the  Commonwealth  that 
there  would  be  a  5-percent  reduction  in 
oil  production  as  a  result  of  this 
criterion.  The  Agency  invites  comment 
on  the  economic  impact  of  the  proposed 
rule. 

As  part  of  its  regulatory  flexibility 
analyses,  the  Agency  also  considered 
possible  recordkeeping  or  reporting 
impact  on  small  entities.  Such 
recordkeeping  and  reporting  impacts 
which  might  occur  are  minimal  and 
result  from  the  need  for  a  discharger 
discharging  brine  directly  to  surface 
waters  to  obtain  a  national  pollutant 
discharge  elimination  system  permit  and 
then  to  follow  the  discharge  conditions 
set  forth  in  that  permit.  If  underground 
injection  or  transport  and  disposal  of 
brine  off-site  are  the  methods  used,  no 
NPDES  permit  is  required. 

Current  Commonwealth  regulation 
requires  underground  injection  of 
transport  and  disposal  of  brine  off-site 
wherever  economically  feasible.  The 
criteria  proposed  in  this  rule,  if  Hnally 
promulgated,  would  be  used  by  the  State 
to  establish  water  quality  based  effluent 
limitations  for  dischargers  who  are 
unable  to  use  these  techniques  and  must 
continue  to  discharge  to  surface  waters 
of  the  Commonwealth. 

It  is  these  currently  unregulated 
dischargers  who  have  no  current 
treatment  controls  in  place  that  the 
Commonwealth  was  attempting  to 
control  through  its  adoption  of  a 
criterion  for  chlorides  and  who  would 
be  most  directly  affected  by  the  Federal 
proposal.  Since  this  proposed  rule  is 
aimed  at  eventually  establishing 
freatment  controls  for  the  discharge  of 
brine  from  small  entities,  it  is  clear  that 
this  rule  cannot  provide  exemptions  for 
such  small  entities. 

Under  the  current  EPA  water  quality 
standards  regulation,  short-term 
variances  to  water  quality  standards 
may  be  granted  to  individual 
dischargers  based  on  any  one  of  several 
factors  including  "substantial  and 
widespread  economic  and  social 
impact"  (40  CFR  131.10(g)(6)).  It  is 
doubtful,  however,  that  an  operator  of 
only  one  Or  a  few  wells  could  meet  the 
economic  test  for  a  variance. 
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E.  Executive  Order  12291 

Executive  Order  12291  require^EPA 
and  other  agencies  to  perform  regulatory 
and  impact  analyses  of  major 
regulatons.  Major  rules  are  those  which 
impose  a  cost  on  the  economy  of  $100 
million  a  year  or  more  or  have  certain 
other  economic  impacts.  This  regulation 
is  not  a  major  rule  because  its 
annualized  cost,  as  discussed  above,  is 
significantly  less  that  $100  million  and  it 
meets  none  of  the  other  criteria 
specified  in  section  1(b)  of  the  Executive 
Order.  Also,  as  required  by  Executive 
Order  12291,  this  proposed  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

F.  Regulatory  Flexibility  Act 
Requirements 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  the  Administrator  is 
required  to  conduct  an  initial  regulatory 
flexibility  analysis  describing  the  impact 
of  the  proposed  rule.  A  summary  of  the 
analysis  is  included  as  Part  D  of  this 
proposal.  Copies  of  the  complete 
analysis  are  available  from  the  person 
listed  under  the  section  "For  Further 
Information  Contact". 

G.  Availability  of  the  Record 

The  entire  administrative  record 
concerning  the  Kentucky  Water  Quality 
Standards  discussed  in  this  preamble, 
including  the  University  of  Kentucky 
study  on  chloride  toxicity,  is  available 
for  public  inspection  and  copying  at  the 
Environmental  Protection  Agency, 
Region  IV  Office,  Water  Quality  Section, 
345  Courtland  Street.  NE.,  Atlanta. 
Georgia  30365.  and  the  U.S. 
Environmental  Protection  Agency 
Library.  401  M  Street  SW..  Washington, 
DC  20460. 

H.  List  of  Subjects  in  40  CFR  Part  131 

Water  pollution  control. 
Intergovernmental  relations. 
Administrative  practices  and 
procedures.  Reporting  and 
recordkeeping. 

Dated:  December  12, 1985. 
Lee  M.  Thomas. 

Administrator. 

PART  131— (AMENDED] 

1.  The  authority  citation  for  Part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1313(c). 

2.  Part  131  of  Chapter  1.  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
bo  be  amended  by  adding  §  131.35  as 
follows: 


§131.35    Kentucky. 

The  water  quality  standards 
applicable  to  the  waters  of  Kentucky 
adopted  by  the  Kentucky  Natural 
Resources  and  Environmental  Protection 
Cabinet  on  April  8. 1985.  are  amended 
as  follows: 

Section  4.  Aquatic  Life.  (1)  Warmwater 
aquatic  habitat.  The  following  parameters 
and  associated  criteria  are  for  the  protection 
of  productive  warmwater  aquatic 
communities,  fowl,  animal  wildlife,  arborous 
growth,  agricultural  and  industrial  uses: 

(i)  Toxics: 

4.  Allowable  instream  concentrations  of 
speciric  parameters  are  outlined  in  Table  I. 
These  values  are  based  on  protecting  aquatic 
life  from  both  acute  and  chronic  toxicity. 

Table  I.— Warmwater  Aquatic  Habitat 
—  Criteria 


Concontralioo 

Chloride 

600  mg/l  as  a  30-day  aver- 
aga.  not  to  exceed  a  maxi- 
muni  o(  1.200  mg/l  al  any 
tima. 

(FR  Doc.  85-30249  Filed  12-23-85;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  100 

[MM  Docket  No.  85-32] 

In  Matter  of  the  Rules  Concerning 
Technical  Standards  for  Direct 
Broadcast  Satellite  Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  Order  extending 
time  for  filing  comments. 

summary:  This  Order  extends  the  time 
for  filing  comments  in  MM  Docket  No. 
85-32  regarding  technical  standards  for 
direct  broadcast  satellite  service  (50  FR 
6971;  February  19. 1985).  This  extension 
is  in  response  to  a  Motion  for  Extension 
of  Time  filed  by  the  Direct  Broadcast 
Satellite  Association  (DBSA). 

dates:  Comments  must  be  filed  on  or 
before  February  14, 1988,  and  reply 
comments  on  or  before  March  15, 1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Gorden,  Policy  and  Rules 
Division,  Mass  Media  Bureau.  (202)  632- 
9660. 


Order  Extending  Time  for  Filing 
Comments  to  Notice  of  Proposed  Rule 
Making 

In  the  matter  of  amendment  of  Subpart  C  of 
Part  100  of  the  Commission's  Rules  and 
Regulations  with  Respect  to  Technical 
Standards  for  Direct  Broadcast  Satellite 
Service,  MM  Docket  No.  84-32. 

Adopted:  December  13. 1985. 

Released:  Deceml>er  17, 1985. 

By  the  Chief.  Mass  Media  Bureau. 

1.  The  deadlines  for  filing  comments 
and  reply  comments  in  this  proceeding, 
as  extended  twice  by  earlier  Orders,  are 
now  December  6, 1985,  and  January  10, 
1986,  respectively.  On  November  27. 
1985,  the  Direct  Broadcast  Satellite 
Association  (DBSA).  the  principal 
industry  coordinating  respondent  in  this 
proceeding,  filed  its  third  request  for 
additional  time  for  submission  of 
comments. 

2.  In  support  of  its  request.  DBSA 
stated  that  its  plans  for  comprehensive 
tests  of  alternative  proposed  Direct 
Broadcast  Satellite  (DBS)  systems 
(including  alternative  signal  formats) 
have  been  completed.  It  also  reported 
that  the  tests  included  comparative 
testing  of  the  NTSC  system  used  for 
planning  at  RARC-83,  a  B-NTSC 
system,  and  a  B-MAC  system.  DBSA 
claimed  that  the  test  results  should 
show  whether  the  B-NTSC  and  B-MAC 
systems  cause  more  or  less  interference 
to  other  systems  than  the  RARC-83 
(NTSC-M)  signal  format.  The  DBSA 
standards  committee  believes  that  the 
results  of  the  tests  will  be  a  major 
contribution  to  the  formulation  of 
voluntary  industry  standards.  However. 
DBSA  stated  that  the  tests  produced  a 
voluminous  amount  of  data  which  its 
standards  committee  must  fidly  analyze 
in  order  to  make  a  recommendation. 
Consequently.  DBSA  claimed  that 
because  of  the  amount  of  time  conisumed 
in  making  the  tests  and  the  time 
necessary  for  analysis,  it  cannot  meet 
the  December  6. 1985.  comment  date. 
Therefore.  DBSA  requested  an  extention 
of  time  to  March  1, 1986.  to  file  initial 
comments  on  the  voluntary  standards 
and  standards  of  good  industry  practice 
proposed  in  the  Notice  (adopted 
February  6. 1985),  and  until  April  4. 1986. 
to  file  reply  comments. 

3.  We  note  that  this  is  the  third 
request  for  extention  of  the  comment 
period,  resulting  in  a  total  delay  of  a 
year.  We  reiterate  that  our  goal  in  this 
proceeding  is  to  adopt  only  those 
standards  which  are  required  to  limit 
interference  and  to  assure  a  reasonable 
degree  of  interoperability  among  DBS 
systems  and  receivers  in  the  hands  of 
the  public.  While  the  results  of  DBSAs 
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system  testing  may  be  pivolal  in  the 
selection  of  a  standard  signal  format  we 
emphasize  that  this  will  be  an  industry 
"voluntary"  standard  as  identified  in  the 
initiating  Notice.  Thus,  any  final  signal 
format  selection  may  not  necessarily  be 
of  benefit  to  rule  amendments,  if  any  are 
adopted  by  the  Commission  in  this 
proceeding.  As  also  stated  in  the 
previous  Order  and  initiating  Notice,  we 
do  have  some  reservations  as  to 
whether  it  is  necessary  to  adopt  any 
standards,  either  mandatory  or 
voluntary. 

4.  In  as  much  that  this  proceeding  may 
have  only  marginal  impact  on  the 
industry's  consensus  on  voluntary 
standards,  we  are  reluctant  to  unduly 
prolong  this  proceeding.  However,  since 
it  does  not  appear  that  a  further  delay 
will  cause  undue  harm  to  any  party  in 
this  proceeding,  we  are  granting  a  final 
and  limited  extention  of  the  comment 
and  reply  comment  periods. 

5.  Accordingly,  it  is  ordered  that  the 
lime  for  filing  comments  and  replies  to 
comments  to  the  above  referenced 
Notice  is  extended  to  and  including 
February  14, 1986,  for  comments  and 
March  15. 1986,  for  reply  comments. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i).  5(c)(i). 
and  303(r]  of  the  Communications  Act  of 
1934,  as  amended,  and  section  01281  of 
the  Commission's  Rules. 

Federal  Communications  Commission. 

fames  C.  McKinney, 

Chief,  Mass  Media  Bureau. 

\yn  Doc.  B5-30197  FQed  12-23-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petttion  for 
Rulemaidng 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  the 
pf  tition  of  Chrysler  Corporation  for  an 
amendment  to  Motor  Vehicle  Safety 
Standard  No.  108  Lamps.  Reflective 
Devices,  and  Associated  Equipment  to 
allow  the  use  of  removable  transparent 
headlamp  covers  on  motor  vehicles. 
Currently,  the  standard  prohibits  such 
covers.  The  petition  argued  that  such  an 
amendment  would  contribute  to  an 
improvement  in  the  aerodynamics  of  a 


vehicle  and  therefore  enhance  fuel 
economy.  Chrysler  averred  that  it  would 
provide  headlamps  whose  photometries 
exceeded  the  mioimum  required  by 
Standard  No.  lOB  to  compensate  for  the 
reduction  in  light  oi^jut  created  by  the 
covers.  The  petition  is  being  denied 
primarily  because  of  the  di^iculty  of 
insuring  that  replacement  headlamps 
used  with  headlamp  covers  will  provide 
photometries  exceeding  the  miminram 
sufficiently  to  compensate  for  the 
reduction  in  light  caused  by  the  covers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Van  Iderstine.  Office  of  Vehicle 
Safety  Standard,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington.  DC 
20590,  (202^26-2720). 
S(iPPL£MENTARV  INFOflMATION: 
Paragraph  S4.1.3  of  Standard  No.  108 
prohibits  the  installation  of  motor 
vehicle  equipment  that  impairs  the 
effectiveness  of  lighting  equipment  that 
the  standard  requires.  Furthermore  SAE 
J580  Sealed  Beam  Headlamp  Assembly, 
incorporated  by  reference  and  made 
applicable  to  replaceable  bulb  headlamp 
assemblies  by  paragraph  S4.1.1.36. 
prohibits  styling  features  in  front  of 
headlamps  when  they  are  activated. 
These  provisions  have  been  interpreted 
as  forbidding  the  use  of  transparent 
headlamp  covers  as  original  equipment 
on  motor  vehicles. 

On  July  24. 1984,  Chrysler  Corporation 
petitioned  the  agency  for  rulemaking  to 
allow  the  use  of  such  covers  provided 
that  they  met  performance 
specifications  which  the  company  had 
developed.  These  included  the 
assurance  that  beam  pattern  and 
photometries  would  continue  to  be  met 
with  the  covers  in  place,  durability  tests 
to  insure  that  plastic  covers  retain  their 
transparency  over  a  period  of  time, 
moisture  and  dust  tests,  vibration 
integrity  requirements,  and  requirements 
relating  to  corrosion,  abrasion  and 
chemical  resistance  performance.  In 
addition,  to  facilitate  mechanical  aiming 
and  cleaning,  covers  would  be  capable 
of  being  removed  and  reinstalled 
without  tools. 

Chrysler  stated  that  it  intended  to 
provide  the  covers  in  conjunction  with 
original  equipment  "halogen" 
headlamps  (this  is  not  a  term  used  in 
Standard  No.  108,  but  Chrysler  has 
petitioned  that  the  headlamps  and 
covers  in  combination  should  be 
required  to  meet  the  Photometries  of 
SAF  |579c).  Chrysler  indicates  that  its 
tests  has  shown  that  "non-halogen 
incandescent  headlamps"  (meeting  SAE 
J579c)  would  nevertheless  also  meet 
Standard  No.  108  with  covers  in  place. 
According  to  Chrysler,  a  change  of  the 


nature  requested  would  "allow  greater 
freedom  in  designing  lower  drag 
coefficient  hont  ends  for  imfiroved  foel 
economy"  with  no  diminution  in  motor 
vehicle  safety. 

The  agency  has  carefully  evaluated 
Chrysler's  petition.  NHTSA's  primary 
concern  in  this  review  has  been  the 
performace  of  headlamp-covered 
vehicles  with  replacement  headlamps. 
Approximately  two  of  every  three 
headlamps  manufactured  are  sold  in  the 
aftermarket  fca*  replacement  purposes. 
According  to  Chrysler,  use  of  headlamp 
covers  will  cause  a  reduction  in  light 
output  between  7.2%  and  15.5%.  although 
care  will  be  taken  by  Chrysler  to  insure 
that  new  vehicles  comply  with  the 
standard.  However,  Chrysler  cannot 
assure  equivalent  performance  when 
original  equipment  headlamps  are 
replaced  by  those  available  in  the 
aftermarket.  Although  replacement 
headlamps  are  certified  as  complying 
with  Standard  No.  108,  their  actual 
performance  appears  to  vary  widely. 
Recent  experience  indicates  that  a 
significant  portion  of  replacement 
headlamps  may  not  meet  photometries 
at  all  specified  test  points,  and  that 
some  of  those  that  do,  will  fiail  to 
continue  to  comply  when  a  reduction 
factor,  such  as  would  be  the  case  with 
lens  covers,  is  applied  to  test 
measurements.  In  1984,  under  a  contract 
with  NHTSA  is  connection  with  an 
unrelated  project,  the  University  of 
Michigan  Transportation  Research 
Institute  (UMTRl)  measured  photometric 
performance  on  20  sealed  beam 
headlamps  purchased  at  random  in  the 
aftermarket.  Only  13  met  the  minimum 
photometric  requirements  at  ail  test 
points.  When  NHTSA  applies  a 
reduction  factor  of  11.35%  to  these  test 
•results  (the  average  of  the  7.2%  to  15.5% 
submitted  by  Chrysler),  only  8  of  the  15 
headlamps  would  continue  to  meet  or 
exceed  the  minimum  required  for  all  test 
points.  Given  these  two  factors,  NHTSA 
has  concluded  that  it  is  impossible  to 
insure  that  headlamps  of  equivalent  or 
better  performance  than  originally 
supplied  by  Chrysler  will  be  used  as 
replacements. 

Chrysler  sought  to  alleviate  agency 
concern  on  this  issue  by  theorizing  that 
owners  bought  lamps  by  part  numbers, 
and  that  it  would  provide  an  advisory 
statement  on  headlamp  replacement  in 
the  operator's  manual.  The  agency  is  not 
persuaded.  However,  NHTSA  is 
concerned  that  a  significant  number  of 
owners  might  ignore  a  safety  warning  in 
the  operator's  manual,  advising  of 
proper  headlamp  replacement,  since 
consumers  normally  do  not  have  to  refer 
to  an  owner's  manual  to  replace  sealed 


beam  headlamps  and  used  car  owners 
are  unlikely  to  have  an  owner'  manual. 
Further,  with  a  commonly-used 
commonly-available  part  such  as  the 
standardized  sealed  beam  headlamp, 
the  agency  believes  that  owners  tend  to 
comparison  shop  for  the  best  bargains  at 
self-service  stores,  as  they  do  for  air 
filters  or  other  commonly  replaced  parts, 
rather  than  to  obtain  an  identical  item 
from  their  vehicle  dealer. 

The  predicate  of  NHTSA's  actions  in 
permitting  additional  headlighting 
systems  adopted  in  the  past  few  years 
has  been  that  their  performance  would 
be  at  least  equivalent  to  those  already  in 
use.  However,  with  the  proposed 
Chrysler  system,  performance  would  be 
degraded  ab  initio  and  extra  care  would 
be  required  for  the  life  of  the  vehicles 
through  the  use  of  headlamps  with 


performance  higher  than  that  required 
by  the  standard,  to  insure  that  lighting 
performance  remains  above  the 
minimum  specified  by  the  standard. 
Although  the  agency  has  other  concerns 
as  to  the  efficacy  of  the  tests  proposed 
by  Chrysler  for  the  covers,  its  primary 
concern  is  the  potential  for 
noncompliance  that  exists  when  the 
covers  are  used,  and  it  has  concluded 
that  the  existing  level  of  motor  vehicle 
safety  might  be  compromised  by  the 
allowance  of  headlamp  covers.  NHTSA 
appreciates  Chrylser's  interest  in 
exploring  new  technologies  which  might 
enhance  fuel  economy,  but  notes  that 
safety  considerations  must  prevail  in 
any  proposal  to  amend  the  Federal 
motor  vehicle  safety  standards. 

At  the  conclusion  of  the  technical 
review,  the  agency  has  determined  that 


there  is  not  a  reasonable  possibility  that 
at  the  end  of  the  rulemaking  proceeding. 
Standard  No.  108  would  be  amended  to 
allow  headlamp  covers  on  motor 
vehicles.  The  petition  is  hereby  denied. 

The  program  official  and  attorney 
principally  responsible  for  the 
development  of  this  agency  position  are 
Richard  Van  Iderstine  and  Taylor 
Vinson,  respectively. 

(Sees.  103. 119.  and  124.  Pub.  L  8&-563.  80 
Stat  716  (IS  U.S.C.  1392. 1407.  and  1410a): 
delegations  of  authority  at  49  CFR  1.50  and  49 
CFR  501.8) 

Issued  on  December  19, 1965. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  85-30385  Filed  12-23-85:  8:45  am] 
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DEPARTHENT  OF  CO«IMERCE 

National  Bureau  of  Standards   . 

[Docket  No.  41027-5163] 

Approval  of  Federal  Information 
Processing  Standards  Publication  68- 
1,  Minimal  BASIC  and  Federal 
Information  Processing  Standards 
Publication  69-1,  FORTRAN 

AQENCV:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  (Secretary)  has  approved      \^ 
two  revised  standards,  which  will  be 
published  as  FTPS  Publications  68-1, 
Minimal  BASIC,  and  m-1  FORTRAN. 

tUMKUUlY;  On  November  20, 1984,  notice 
was  published  in  the  Federal  Register 

(49  FR  45774)  and  a  correction  notice 
published  December  6, 1984  (49  FR 
47647)  that  two  Federal  Information 
Processing  Standards  for  Minimal 
BASIC  and  FORTRAN  were  being 
proposed  for  Federal  use. 

TTje  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NBS. 
On  the  basis  of  this  review,  NBS 
recommended  that  the  Secretary 
approve  the  revised  standards  and 
prepared  a  detailed  justiHcation 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  conunents  recieved,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 

Each  approved  standard  contains  two 
portions:  (1)  An  announcement  portion 


which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2)  a 
specifications  portion  which  deals  with 
the  technical  requirements  of  the 
standard.  The  technical  specifications, 
which  are  voluntary  industry  standards, 
have  not  been  changed.  Only  the 
announcement  portions  of  the  standards 
are  revised  and  are  provided  in  this 
notice. 

address:  Interested  parties  may 
purchase  copies  of  these  revised 
standards,  including  the  technical 
specifications  portions,  from  the 
National  Technical  Information  Service 
(NTIS).  Specific  ordering  information 
from  NTIS  for  these  standards  is  set  out 
in  the  Where  to  Obtain  Copies  Section 
of  the  announcement  portion  of  each 
standard. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mabel  Vickers,  Center  for 
Programming  Science  and  Techology, 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards,  Caithersburg,  MD  20899, 
(301)  921-2431. 

Dated:  December  18, 1985. 
Ernest  Ambler, 

Director. 

Federal  Infomiation  Processing 
Standards  Publication  68-1 

(date)  I 

Announcing  the  Standard  for  Minimal 
BASIC 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1^9,  as 
amended,  Public  Law  89-306  (79  Stat. 
1127).  Executive  Order  11717  (38  FR 
12315,  dated  May  11. 1973).  and  Part  6  of 
Title  15  Code  of  Federal  Regulations 
(CFR). 

1.  Name  of  Standard.  Minimal  BASIC 
(FTPS  PUB  68-1) 

2.  Category  of  Standard.  Software 
Standard,  Programming  Language. 

3.  Explanation.  This  publication 
announces  the  revision  of  Federal 
Information  Processing  Standard  (FIPS) 
Minimal  BASIC.  This  revision 
supersedes  FIPS  PUB  68  and  reflects 
changes  to  the  Objectives,  Applicability, 
and  Implementation  portions  of  FIPS 
Minimal  BASIC.  FIPS  Minimal  BASIC  is 
the  adoption  of  American  National 


Standard  Programming  Language 
Minimal  BASIC.  X3.68-1978.  The 
American  Natioaal  Standard  defiaes  the 
syntax  of  the  Minimal  BASIC 
programming  language  and  the 
semantics  for  its  interpretation.  The 
standard  is  used  by  implementors  as  the 
reference  authority  in  developing 
coflopilers.  interpreters,  or  other  forms  of 
high  level  language  processors  and  by 
other  computer  professionals  who  need 
to  know  the  precise  syntactic  and 
semantic  ruies  of  the  standard  language. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  .Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institutes  for  Computer 
Sciences  and  Technology). 

6.  Cross  Index.  American  National 
Standard  Programming  Language 
Minimal  BASIC,  X3.68-1978. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1,  Fedeial 
ADP  and  Telecommunications 
Standards. 

b.  Federal  Information  Processing 
Standards  Publication  29-1, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standard 
Programming  Languages. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  langauge  standards  are: 

— to  encourage  more  effective  utilization 
and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  oh  one  job  are  transportable 
to  other  jobs,  thereby  reducing  the 
cost  of  programming  re-training; 

— to  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high  level 
programming  languages; 

— to  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems; 
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— to  protect  this  existing  software  assets 
of  the  Federal  Govemment  by  insuring 
to  the  maximal  feasible  extent  that 
Federal  programming  language 
standards  are  technically  sound  and 
that  subsequent  revisions  are 
compatible  with  the  installed  base. 
Government-wide  attainment  of  the 
above  ob)ectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
Government  use.  FIPS  Minimal  BASIC  is 
one  of  the  high  level  programming 
language  standards  provided  for  use  by 
all  Federal  departments  and  agencies. 
FIPS  Minimal  BASIC  is  especially  «uited 
for  (1)  the  rapicf  development  of 
computer  programs  to  solve  small 
nonrecurrent  problems,  particularly  on 
computers  providing  time-shared  or 
interactive  service;  and  (2)  for  use  in 
computing  environments  in  which  ease 
of  learning  and  casual  use  are  dominant 
factors. 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
fallowing  situations  exist 

—It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  Ufe  of 
the  presently  utilized  equipment. 

— ^The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  deferent  makes,  models 
and  configurations. 

— The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 

— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation  and 
intelligibihty  can  be  obtained  through 
the  use  of  this  high  level  language 
regardless  of  interchange  potential. 

— The  program  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e..  State  and  local 
governments,  and  others). 

c.  Non-standard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  non-standard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 


make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  report  application-oriented  software 
packages,  llie  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  data  integrity,  and  the 
potential  for  data  sharing. 

e.  Programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
BASIC  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
Minimal  BASIC 

10.  Specifications.  FIPS  Minimal 
BASIC  specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Programming 
Language  Minimal  BASIC,  X3.68-1978. 

The  X3.68-lfl78  document  specifies 
the  form"  of  a  program  written  in 
Minimal  BASIC,  formats  of  data  for 
input  and  output,  minimal  precision  and 
range  of  numeric  representations  for 
input  and  output,  semantic  rules  for 
program  and  data  interpretation,  and 
errors  and  exceptional  circumstances 
that  must  be  detected  by  a  standard- 
conforming  BASIC  processor. 

The  standard  does  not  specify  limits 
on  the  size  of  programs,  minimum 
system  requirements,  the  means  of 
supervisory  control  of  programs,  or  the 
means  of  transforming  programs 
internally  for  processing.  Although 
Minimal  BASIC  is  primarily  an 
interactive  language,  the  standard  does 
not  restrict  implementations  to  the 
interactive  mode. 

11.  Implementation.  The 
implementation  of  FIPS  Minimal  BASIC 
involves  three  areas  of  consideration: 
acquisition  of  Minimal  BASIC 
processors,  interpretation  of  FIPS 
Minimal  BASIC,  and  validation  of 
Minimal  BASIC  processors. 

11.1  Acquisition  of  Minimal  BASIC 
Processors.  This  publication  is  effective 
December  24. 1985.  Minimal  BASIC 
processors  acquired  for  Federal  use 
after  this  date  should  implement  FIPS 
Minimal  BASIC.  Conformance  to  FIPS 
Minimal  BASIC  should  be  considered 
whether  Minimal  BASIC  processors  are 
developed  internally,  acquired  a«  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  management  or  speciHed 
for  use  in  contracts  for  programming 
services. 

1 1.2  Interpretation  of  FIPS  Minimal 
BASIC.  NBS  provides  for  the  resolution 
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of  questions  regarding  FIPS  Minimal 
BASIC  specifications  and  requirements, 
and  issues  official  interpretations  as 
needed.  All  questions  about  the 
interpretation  of  FIPS  Minimal  BASIC 
should  be  addressed  to:  Director, 
Institute  for  Computer  Sciences  and 
Technology,  Attn:  BASIC  Interpretation. 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899. 

11.3     Validation  of  Minimal  BASIC 
Processors.  The  General  Services 
Administration  (GSA),  through  its 
Federal  Software  Management  Support 
Center  (FSMSC),  provides  a  service  for 
the  purpose  of  validating  the 
conformance  to  this  standard  of 
language  processors  offered  for  Federal 
procurement.  The  validation  system 
reports  the  nattire  of  any  deviations  that 
are  detected.  This  service  is  offered  on  a 
reimbursable  basis.  Further  information 
about  the  validation  service  can  be. 
obtained  from  the  FSMSC  which  is 
located  at  5203  Leesburg  Pike,  Suite 
1100,  Falls  Church,  Virginia  22041-3467 
(703-75ft-6153). 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  68-1 
(FIPS  PUB  68-1).  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

Federal  Infonnatioa  Processing 
Standards  Publicatioa  69-1 

(date) 

Announcing  the  Standard  for  FORTRAN 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  pursuant  to  Section  111(f)(2) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949.  as 
amended.  Pub.  L  8^-306  (79  Stat  1127). 
Executive  Order  11717  (38  FR  12315, 
dated  May  11, 1973),  and  Part  6  of  Tide 
15  Code  of  Federal  Regulations  (CFR). 

1.  Name  of  Standard.  FORTRAN  (FIPS 
PUB  69). 

2.  Category  of  Standard.  Software 
Standard,  Programming  Language. 

3.  Sxplanatioru  This  publication 
announces  the  revision  of  Federal 
Information  Processing  Standard 
FORTRAN.  This  revision  supersedes 
FIPS  PUB  69  and  reflects  changes  to  the 
Objectives,  AppUcability.  and 
Implementation  portions  of  FTPS 
FORTR.\N.  FIPS  FORTRAN  is  the 
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adoption  of  American  National 
Standard  Progranuning  Language 
FORTRAN.  X3.9-1978.  The  American 
National  Standard  specifies  the  form 
and  establishes  the  interpretation  of 
programs  expressed  in  the  FXDRTRAN 
programming  language.  The  Standard 
consists  of  a  full  language  and  a  subset 
language.  The  purpose  of  the  standard  is 
to  promote  portability  of  FORTRAN 
programs  for  use  on  a  variety  of  data 
processing  systems.  The  standard  is 
used  by  implementors  as  the  reference 
authority  in  developing  compilers, 
interpreters,  or  other  forms  of  high  level 
language  processors,  and  by  other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Bureau  of 
Standards  (Institute  for  Computer 
Sciences  and  Technology]. 

6.  Cross  Index.  American  National 
Standard  Programming  Language 
FORTRAN,  X3.9-197a 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1,  Federal 
ADP  and  Telecommunications 
Standards. 

b.  Federal  Information  Processing 
Standards  Publication  29-1, 
Interpretation  Procedures  for  Federal 
Information  Processing  Standard 
Programming  Languages. 

c.  NBS  Special  Publication  500-117, 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production, 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— to  encourage  more  effective  utilization 

and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  on  one  job  are  transportable 
to  other  jobs,  thereby  reducing  the 
cost  of  programmer  re-training; 

— to  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high  level 
programming  languages; 

— to  reduce  the  overall  software  costs 
by  making  it  easier  and  less  expensive 
to  maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems; 

— to  protect  the  existing  software  assets 
of  tlie  Federal  Government  by  insuring 


to  the  maximal  feasible  extent  that 
Federal  programming  language 
.standards  are  technically  sound  and 
that  subsequent  revisions  are 
compatible  with  the  installed  ba&e. 
Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  FORTRAN  is  one 
of  the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 
FORTRAN  is  especially  suited  for:  (1) 
the  generation  of  programs  to  solve 
recurrent  numerical,  scientific  and 
engineering  problems,  particularly  those 
which  depend  upon  efficient 
computation  or  access  to  mathematical 
or  statistical  libraries  of  subprograms; 
(2)  the  efficient  implementation  of 
algorithms  on  a  wide  range  of  computing 
equipment  of  varying  power  and 
structure. 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

— ^The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  makes,  models 
and  configiirations. 

— The  program  will  or  might  be  run  on 
equipment  other  than  that  for  which 
the  program  is  initially  written. 

— The  program  is  to  be  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— ^The  advantages  of  improved  program 
design,  debugging,  docimfientation  and 
intelligibility  can  be  obtained  through 
the  use  of  the  high  level  language 
regardless  of  interchange  potential. 

— The  program  is  or  is  likely  to  be  used 
by  organizations  ouside  the  Federal 
Government  (i.e..  State  and  local 
governments,  and  others). 

c.  Non-standard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  caimot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  non-standard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 


make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standared 
or  replacement  processor  more  difficult 
and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  statistical  or  numerical  software 
packages.  The  use  of  any  facility  should 
be  considered  in  the  context  of  system 
life,  system  cost,  data  integrity,  and  the 
potential  for  data  sharing. 

e.  Programmatic  reqirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
FORTRAN  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
FORTRAN. 

10.  Secifications.  FIPS  FORTRAN 
specifications  are  the  language 
specifications  contained  in  American 
National  Standard  Programming 
Language  FORTRAN.  X3.9-1978.  The 
FORTRAN  standard  describes  two 
levels  of  the  FORTRAN  language. 
FORTRAN  referes  to  the  full  language 
and  Subset  FORTRAN  refers  to  the 
subset  of  the  full  language. 

The  X3.&-1978  document  specifies  the 
form  of  a  program  written  in  FORTRAN, 
formats  of  data  for  input  and  output,  and 
semantic  rules  for  program  and  data 
interpretation. 

The  standard  does  not  specify  limits  ' 
on  the  size  or  complexity  of  programs, 
the  range  or  precision  of  numeric 
quantities  or  the  method  of  rounding  of 
numeric  results,  the  results  when  the 
rules  of  the  standard  fail  to  establish  an 
interpretation,  minimum  system 
requirements,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  internally  for 
processing. 

A  facility  should  be  available  in  the 
processor  that  allows  a  FORTRAN 
source  program. to  be  analyzed  with 
respect  to  FIPS  FORTRAN.  Any 
statement  appearing  in  the  source 
program  that  does  not  conform 
syntactically  to  the  specifications  of 
FIPS  FORTRAN  should  be  explicitly 
identified. 

11.  Implementation.  The 
implementation  of  FIPS  FORTRAN 
Involves  three  areas  of  consideration: 
acquisition  of  FORTRAN  processors, 
interpretation  of  FIPS  FORTRAN,  and 
validation  of  FORTRAN  processors. 

11.1    Acquisition  of  FORTRAN 
Processors.  This  publication  is  effective 
December  24, 1985.  FORTRAN 
processors  acquired  for  Federal  use 
after  this  date  should  implement  FIPS 
FORTRAN,  Conformance  to  FIPS 
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FORTRAN  should  be  considered 
whether  FORTRAN  processors  are  • 
developed  internally,  acquired  as  part  of 
an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  imder  an 
ADP  leasing  management,  or  specified 
for  use  in  contracts  for  programming 
services. 

11.2  Interpretation  ofFIPS 
FORTRAN.  NBS  provides  for  the 
resolution  of  questions  regarding  FIPS 
FORTRAN  speciHcations  and 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  FIPS 
FORTRAN  should  be  addressed  to: 
Director.  Institute  for  Computer  Sciences 
and  Technology.  Attn:  FORTRAN 
Interpretation,  National  Bureau  of 
Standards.  Gaithersburg.  MD  20899. 

11.3  Validation  of  FORTRAN 
Processors.  The  General  Services 
Administration  (GSA),  through  its 
Federal  Software  Management  Support 
Center  (FSMSC),  provides  a  service  for 
the  purpose  of  validating  the 
conformance  to  this  standard  of 
language  processors  offered  for  Federal 
procurement.  The  validation  system 
reports  the  nature  of  any  deviations  that 
are  detected.  This  service  is  offered  on  a 
reimbursable  basis.  Further  infonnation 
about  the  validation  service  can  be 
obtained  from  the  FSMSC  which  is 
located  at  5203  Leesburg  Pike,  Suite 
1100.  Falls  Church.  Virginia  22041-3467- 
6153). 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce. 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  69-1 
(FIPS  PUB  69-1),  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

|FR  Doc.  85-30335  12-23-85;  8:45  am] 
BtLLMG  CODE  35tO-CN-tl 


National  Oceanic  and  Atroosphertc 
Administration 

Marine  Mammals;  Proposed  Permit 
Modification;  Dr.  Robert  C.  Scttneider 

Notice  is  hereby  given  that  Dr.  Robert 
C.  Schneider,  Department  of  Anesthesia. 
Massachusetts  General  Hospiteil, 
Boston.  MA  02114  has  requested  a 
modification  to  Permit  No.  526  issued  on 
October  11. 1965  (50  FR  42747),  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1381- 
1407).  and  the  Regulations  Governing 


the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

The  Permit  Holder  is  requesting  to  use 
an  electrical  method  of  immobilizing  the 
seals  for  tagging  purposes  using  high 
frequency,  low  amperage  current. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  views,  or  requests  for  a 
public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

The  permit  and  modification  are 
available  for  review  by  interested 
persons  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street.  NW. 

Washington.  DC;  and 
Director.  Northeast  Region,  National 

Marine  Fisheries  Service,  14  Elm 

Street,  Federal  Building,  Gloucester, 

MA  01930-3799. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Managenient, 
National  Marine  Fisheries  Sen'ice. 
December  16, 198S. 
[FR  Doc.  85-30314  Filed  12-23-85: 8:45  am) 

BILUMO  CODE  Xi1>-2t-M 

COMMITTEE  FOR  THE 
IMPLEMEMTATKHI  OF  TEXTILE 
AGREEMENTS 

Announcing  an  Import  Restraint  Level 
for  Certain  Cotton  Textile  Products, 
Produced  or  Manufactured  in  Turkey 

December  18, 1965. 

On  October  24, 1985,  a  notice  was 
published  in  the  Federal  Register  (  50 
F.R.  43267)  aimouncing  that,  on 
September  30, 1985  the  United  States 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  had  requested  the 
Government  of  Turkey  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  cotton  sheets  in 


Category  361.  produced  or  manufactured 
in  Turkey. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  inasmuch  as  no 
agreement  has  been  reached  on  a 
mutually  satisfactory  solution 
concerning  this  category,  the  United 
States  Government  has  decided  to 
control  imports  of  cotton  sheets  in 
Category  361.  produced  or  manufactured 
in  Turkey  and  exported  during  the 
twelve-month  period  which  began  on 
September  30, 1985  and  extends  through 
September  29, 1986  at  a  level  of  189.073 
numbers.  Should  further  consultations 
result  in  agreement  further  notice  will 
be  published  in  the  Federal  Register. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  ^m  warehouse  for 
consumption,  of  cotton  textile  products 
in  Category  361,  exported  during  the 
period  which  began  on  September  30, 

1985  and  extends  through  September  29. 

1986  in  excess  of  the  designated 
restraint  limit. 

FOR  FURTHER  INFORMATION  CIMITACr 

Ann  Fields.  International  Trade 
Specialist,  OHlce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
Washington.  D.C.  (202/377-4212). 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Kegistar  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1963  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  3a  1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  20622).  )uly 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C.  Lenahaa. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  18.  tSSS. 

Conmuttee  for  tlie  ImpleiMantalion  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treamny,  Washington, 
D.C. 
Dear  Mr.  Commissioner  Under  the  tenns  of 
section  204  of  the  AgricultuM  Act  of  18S6.  aa 
amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15, 1977  and 
December  22, 1961:  and  in  accordanoe  vntfa 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  December  24. 19B5. 


MMHHWUBtflllte  'i'Mifcili.m 


52550  Fedwal  Register  /  Vol.  50.  No.  247  /  Tuesday.  December  24.  19b5  /  Notices 


entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products  in 
Category  361  produced  or  manufactured  in 
Turkey  and  exported  during  the  twelve- 
month period  beginning  on  September  30, 
1985  and  extending  through  September  29, 
1986,  in  excess  of  189,073  numbers.' 

Textile  products  in  Category  361  which 
have  been  exported  to  the  United  States  prior 
to  September  30, 1985  shall  not  be  subject  to 
this  directive. 

Textile  products  in  Category  361  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C  1448(6)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1962  (47 
FR  55709).  as  amended  on  April  7, 1963  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4. 1984  (49  FR  13397),  June  28, 
1984  (49  re  26622),  July  16, 1984  (49  TO  28754), 
November  9, 1984  (49  TO  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerio  Rico. 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerely, 
Walter  CLenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[Fr  Doc.  85-30322,  Filed  12-23-85;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

DOO  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  IMeeting 

summary:  Working  Croup  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATE:  The  meeting  will  be  held  at  0900, 
Tuesday,  14  January  1988. 
ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc..  2011  Crystal  Drive.  Suite 
307,  Arlington,  V/»  22202. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Becky  Terry,  AGED  Secretariat.  2011 
Crystal  Drive,  Arlington,  Virginia  22202. 
SUPPtEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 


'  The  level  hat  not  i>een  adiusted  to  reflect  any 
imports  exported  after  Septenit>er  29. 1985. 


provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices  . 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  Microelectronics  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463.  as  amended.  (5  U.S.C 
App.  n.  section  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  close  to 
the  public. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  18, 1985. 

[FR  Doc  85-30338  Filed  12-23-85;  8:45  am] 
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Defense  Advisory  Committee;  on 
MUHary  Personnei  Tteting;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  2:00  pm-5:00  pm  on 
January  9, 1986:  8:00  am-5:00  pm  on 
January  10. 1986;  and  8:00  am-ll:30  am 
on  January  11, 1988,  at  the  Embassy 
Suite  Hotel,  7750  Briar  Ridge  Drive,  San 
Antonio.  Texas.  Meeting  sessions  will 
be  open  to  the  public. 

The  purpose  of  the  meeting  is  to  (1) 
review  the  development  of  DoD's 
computerized  adaptive  testing  (CAT) 
system  scheduled  for  nationwide 
implementation  as  the  operational 
military  selection  and  classification  test 
(2)  review  the  validation  of  the  Armed 
Services  Vocational  Aptitude  Battery 
(ASVAB):  and  (3)  review  the  DoD 
Student  Testing  Program.  The  next 
Conmiittee  meeting  will  also  be 
discovered. 

Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr.   A. 
R.  Lancaster,  Executive  Secretary, 
Defense  Advisory  Committee  on 
Military  Personnel  Testing,  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel),  Room 


2B271,  The  Pentagon,  Washington,  DC 

20301^4000,  telephone  (202)  697-9271  no 

later  than  January  3, 1986. 

Pallida  H.  Mams, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

December  19, 1985. 

[re  Doc.  85-30372  Filed  12-23-85;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Postsecondary  Education;  Application 
Notice  for  Comprehensive  Program  for 
FY  1986       t 

agency:  Department  of  Education. 
ACTION:  Application  Notice  for 
Comprehensive  Program  for  Fiscal  Year 
1986. 

Preapplications  and  applications  are 
invited  for  new  awards  under  the 
Comprehensive  Program  of  the  Fund  for 
the  Impiipvement  of  Postsecondary 
Education. 

Under  this  competition  the  Secretary 
of  Education  makes  grants  to  and  enters 
into  cooperative  agreements  with 
institutions  of  postsecondary  education 
and  other  public  and  private  educational 
institutions  and  agencies  for  the  purpose 
of  improving  postsecondary  educational 
opportunities. 

Authority  for  this  program  is 
contained  in  Title  X  of  the  Higher 
Education  Act,  as  amended. 
(20  U.S.C.  1135) 

Closing  Date  for  Transmittal  of 
Preapplications  and  Applications: 
Preapplications  for  awards  must  be 
mailed  or  hand-delivered  by  February 
18, 1986.  Applications  must  be  mailed  or 
hand-delivered  by  May  20. 1986. 

Preapplications  and  Applications 
Delivered  by  Mail:  A  preapplication  or 
application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education,  ApplicatTon  Control  Center, 
Attention:  84.116A,  Washington,  D.C. 
20202. 

To  establish  proof  of  mailing,  an 
applicant  must  show  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  a  private  metered  postmark 

I 


Federal  Register  /  Vol.  50.  No.  247  /  Tuesday.  December  24.  1985  /  Notices 52551 


or  a  receipt  that  is  not  dated  by  the  U.S. 
Postal  Service  as  proof  of  maihng.  An 
applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Befdte  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Preapplications  and  Applications 
Deliver^  by  Hand:  A  preapplication  or 
application  that  is  hand  delivered  must 
be  taken  to  the  Department  of 
Education.  Application  Control  Center. 
Attention:  84.116A.  7th  and  D  Streets. 
S.W..  Room  3633.  Regional  Office 
Building  3.  Washington,  D.C.  20202. 

The  Secretary  will  accept  hand 
delivered  preapplications  and 
applications  between  8:00  a.m.  and  4:30 
p.m.  (Washington.  D.C.  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays.  Preapplications  that  are  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  February  18, 1986.  Applications 
that  are  hand-delivered  will  not  be 
accepted  after  4:30  p.m.  on  May  20, 1986. 

Program  Information 

Type  of  Competition  and  Guidelines: 
The  Secretary  supports  a  broad  range  of 
projects  that  seek  to  improve 
poBtsecondary  education.  In  accordance 
with  34  CFR  75.105(c)(1)  the  following 
guidelines  suggest  areas  in  which 
proposals  would  be  especially  welcome. 
However,  the  list  is  not  meant  to  be 
exhaustive.  Projects  that  do  not  fit  any 
of  these  guideline  areas  are  also  eligible 
for  support  if  they  address  other 
significant  problems  in  postsecondary 
education.  Proposals  are  solicited  which 
seek  to — 

(1)  Ensure  that  undergraduate 
curricula  provide  the  knowledge  and 
skills  which  an  educated  citizen  needs — 
including  knowledge  of  our  intellectual 
and  cultural  heritage; 

(2)  Ensure  that  recent  increases  in 
access  to  postsecondary  education  are 
made  meaningful  by  improving  retention 
and  completion  rates  without 
compromising  program  standards; 

(3)  Improve  the  quality  of 
undergraduate  education  by — 

(i)  Raising  academic  standards  for  the 
bachelor's  degree; 

(ii)  Strengthening  the  liberal  arts 
component  of  undergraduate 
professional  programs; 

(iii)  Developing  means  of  assessing 
and  comparing  programs  and 
institutions;  and 

(iv)  Recognizing  and  rewarding 
outstanding  undergraduate  teaching 
through  hiring,  tenure,  and  promotion 
policies: 


(4)  Reform  the  education  of  school 
teachers  by — 

(i)  Making  it  easier  for  able  people  to 
qualify  as  teachers  who  have  earned 
degrees  in  fields  other  than  education 
and  who  currently  lack  pedagogical 
training; 

(ii)  Increasing  current  and  prospective 
teachers'  mastery  of  the  subjects  they 
teach; 

(iii)  Ensuring  that  prospective  teachers 
have  a  sohd  grounding  in  the  liberal 
arts;  and 

(iv)  Attracting  more  people  of 
commitment  and  intellectual  ability  to 
the  teaching  profession; 

(5)  Reform  graduate  education  by — 
(i)  Fostering  the  teaching  skills  of 

Ph.D.  candidates  bound  for  careers  in 
teaching;  and 

(ii)  Broadening  the  social  ethical 
perspectives  of  students  in  professional 
graduate  programs  generally; 

(6)  Strengthen  postsecondary 
educational  instutitions  and 
organizations  by  providing  incentives  to 
develop  the  abilities  of  their  leaders, 
administrators,  faculty,  and  staff; 

(7)  Provide  education  for  a  changing 
economy  by  offering  educational 
programs  and  services  for  workers, 
unemployed  individuals,  businesses, 
and  communities:  and 

(8)  Develop  educational  uses  of 
technology,  including  computers, 
television,  and  other  electronic  media. 

In  the  coming  year  the  Secretary  will 
solicit  suggestions  from  the  field  to 
assist  in  the  development  of  future 
priorities. 

Preapplications:  Preapplications  are 
required  for  this  competition.  They  are 
reviewed  in  the  same  manner  as 
applications,  including  review  by 
independent  field  readers,  and  are 
evaluated  on  the  basis  of  the  selection 
criteria  announced  below. 

Selection  Criteria:  The  Secretary 
evaluates  preapplications  and 
applications  on  the  basis  of  the 
following  selection  criteria: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Address  an  important  problem  or 
need; 

(2)  Represent  an  improvement  upon, 
or  important  department  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 


(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility,  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies: 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience;  and 

(3)  The  appUcant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  Potential  for  continuation  of  the 

proposed  project  beyond  the  period  of 

the  Fund's  support  (unless  the  project 

would  be  self-terminating). 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
suppdrt  of  the  proposed  project  by  the 
Fund  in  appropriate  in  terms  of  the 
availability  of  other  funding  sources  for 
the  proposed  activities. 

For  purposes  of  reviewing 
preapplications.  the  selection  criteria 
grouped  under  "significance"  ((a)  above) 
are  more  important  than  those  grouped 
under  "feasibility"  ((b)  above)  and 
"appropriateness"  ((c)  above).  The 
group  of  criteria  under  "feasibility"  ((b) 
above)  is  equal  in  importance  to  the 
"appropriateness"  criteria  ((c)  above). 

In  reviewing  applications,  the 
selection  criteria  (a)(1).  (a)(2).  (a)(3). 
(a)(4).  (a)(5).  (b)(1),  (b)(2).  (b)(3).  and  (c) 
are  of  equal  importance. 

In  applying  the  criteria,  the  Secretary 
first  analyzes  preapplications  and 
applications  in  terms  of  individual 
criteria.  The  Secretary  then  bases  the 
final  judgment  of  a  preapplication  or 
application  on  an  overall  assessment  of 
the  extent  to  which  the  application 
satisfactorily  addresses  the  selection 
criteria. 

Other  Information  To  Be  Requested 
From  Applicants:  In  the  final  stage  of 
the  selection  process,  applicants  whose 


Program  (84.neA).  Telephone  (202)  245- 
8091/8100. 

(20U.S.C113SJ 

(Catalog  of  Federal  Domestic  Atsiatanoe  No. 
84.116A.  Fund  for  the  Improvement  of 
Postsecondary  Education] 

Dated:  December  17. 1985. 
WiUuin{.B«MMtt. 
Secretary  of  Education. 
{FR  Doc.  85-30340  Filed  U-2»-aS:  8:4fi  amj 
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applications  are  being  oonmdered  for 

funding  will  be  contacted  by  tele|^one 
to  verify  or  darify  information  relevant 
to  the  their  applications. 

Available  Finds:  The  Department  of 
Education  Appropriation  Acl,  1986. 
appropriated  $12,7104)00  for  the  Fund  for 
the  Improvement  of  Postsecondary 
Education.  Of  the  amount 
approximately  $5,260,000  will  be 
available  for  new  award  under  the 
Comprehensive  Program.  It  is  estimated 
that  75  grants  ranging  from  $5,000  to 
$200,000  per  year  will  be  funded.  These 
estimates  do  not  bind  the  Department  of 
Education  to  a  specific  number  of  grants 
or  the  amount  of  any  grant  unless  that 
amount  is  otherwise  specified  by  statute 
or  regulations. 

Applications  may  be  submitted  for 
project  periods  of  up  to  36  months,  in  the 
case  of  projects  approved  for  multi-year 
funding,  grants  awarded  in  Fiscal  Year 
1906  will  be  for  the  first  year  of 
operation  only. 

Preapplication  and  Apptication 
Forms:  Preapplication  and  application 
forms  are  included  in  the  program 
information  package.  These  materials 
have  been  sent  directly  to  everyone  on 
the  mailing  list  for  the  Fund  for  the 
Improvement  of  Postsecondary 
Education.  Institutions  and  persons  not 
on  this  list  can  obtain  these  materials 
from  the  Comprehensive  Program, 
Attention:  84.116A,  Department  of 
Education,  Fund  for  the  Improvement  of 
Postsecondary  Education,  400  Maryland 
Avenue,  S.W.  fRoom  3100,  Regional 
Office  Building  3),  Washington,  D.C 
20202. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  thestatute  and 
regulation  governing  the  competition. 
(Approved  by  the  Office  of  Management 
Budget  under  Control  Number  1840- 
0514) 

Applicable  Regulations:  The 
regulations  governing  award  made  by 
the  Fund  for  the  Improvement  of 
Postsecondary  Education  are  contained 


(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74.  75,  77.  and 
78,  with  the  exception  noted  in  34  CFR 
Part  630.4(b). 

(2)  The  regulations  in  34  CFR  Part  830. 
Further  Information:  For  further 

information  contact  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  regarding  the  Comprehensive 


NatloiMl  Advleory  CouncN  on  Women's 
Educational  Proorams;  Heeling 

AOENCV:  National  Advisory  Council  on 
Women's  Educational  Programs. 
ACTION:  Notice  of  meeting. 

SUMMJMV:  This  sets  forth  the  schedule 
and  proposed  agenda  of  the  National 
Advisory  Council  on  Women's 
Educational  Programs  and  its  Executive; 
Federal  Policies,  Practices  and 
Programs;  WEEA  Program;  and  Civil 
Rights  Committees.  The  agenda  will 
include  discussion  of  Council  goals  and 
objectives,  evaluation  of  Forum 
proposals,  budget  review,  revisions  of 
draft  of  annual  report,  up-date  on  Civil 
Rights  legislation,  Committee  reports 
and  general  discussion.  This  notice  also 
describes  the  function  of  the  Council. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES: 
January  20, 1986,  7:30  p.m.  to  9iXi  p  jn. 

Executive  Committee. 
January  21, 1988,  2:30  p.m.  to  3:30  p.m. 
Meetings  of  Federal  Policies,  Practices 
and  Proi^rams  Committee;  Civil  Rights 
Committee  and  WEEA  Program 
'   Committee. 
January  22, 1986, 8:00  a.m.  to  3:00  p.m. 

Full  Council  Meeting. 
ADDRESS:  All  meetings  will  be  held  at 
the  Mayflower  Hotel.  1127  Connecticut 
Avenue.  NW.,  Washington,  DC  20036 

For  further  information  contact: 
Patricia  A.  Weber,  Deputy  Director, 
National  Advisory  Council  on  Women's 
Educational  Programs.  2000  "L"  Street, 
NW.,  Suite  568,  Washington,  DC  20036, 
(202)  634-6105. 
SliPPtEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Women's 
Educational  Programs  is  established 
pursuant  to  Pub,  L.  95-561.  The  Council 
is  mandated  to  (a)  advise  the  Secretary 
on  matters  relating  to  equal  education 
opportunities  for  women  and  policy 
matters  relating  to  the  administration  of 
the  Women's  Educational  Equity  Act  of 
1978;  (b)  make  recommendations  to  the 


Secretary  with  respect  to  the  allocation 
of  any  funds  pursuant  to  the  Act, 
including  criteria  developed  to  insure  an 
appropriate  geographical  distribution  of 
approved  programs  and  proiects 
throughout  the  Nation:  (c)  recommend 
criteria  for  the  establishment  of  program 
priorities;  (d)  make  such  reports  &s  the 
Council  determines  appropriate  to  the 
President  and  Congress  on  the  activities 
of  the  Council;  and  (e)  disseminate 
information  concerning  the  activities  of 
the  Council. 

The  meeting  of  the  Execotive 
Committee  will  take  place  on  Monday, 
January  2a  1986  from  7:30  pjn.  to  9:00 
p.m.  The  agenda  will  include  Forum 
review,  the  Council's  1966  budget, 
unfinished  business  and  new  tnuiness. 

The  meetings  of  the  Federal  Policies, 
Practices,  and  Programs;  Civil  Rights; 
and  WEEA  Program  Committees,  will 
take  place  on  Tuesday,  January  21. 1966. 
from  2:30  to  3:30  pjn. 

The  agenda  for  the  Federal  Pohcies. 
Practices  and  Programs  Committee  will 
include  the  election  of  officers. 
unfinished  business  and  new  business. 

The  agenda  for  the  Civil  Rights 
Committee  will  include  new  legislation, 
unfinished  business  and  new  business. 

The  agenda  for  the  WEEA  Program 
Committee  will  include  discussion  of 
site  visits,  unfinished  business  and  new 
business. 

The  meeting  of  the  Council  is  open  to 
the  public.  Records  will  be  kept  of  the 
proceedings  and  will  be  available  for 
public  inspection  at  the  <^ce  ai  the 
National  Advisory  Coundi  on  Women's 
Educational  Programs,  2000  L  Street 
NW..  Suite  568,  Washington,  DC,20038l 

Signed  at  Washington.  DC.  on  December 
19. 1985. 
Sally  A.  Todd, 
Executive  Director. 
(FR  Doc.  85-30343  Filed  12-23-85;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  lor 
International  Affairs  and  Energy 
Emergenciee  , 

Proposed  Suteequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2180)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement". 

The  subsequent  arrangement  involves 
the  shipment  to  U.S.  Department  of 
Enei^gy  facilities  of  fuel  rods  from  a 
research  reactor  containing 
approximately  25,500  kilograms  of 
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natural  uranium  for  reprocessing  and 
storage  of  recovered  nuclear  materials. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  December  18. 19B5. 
For  the  Department  of  Energy. 
G«orge  |.  Bndlay.  |r.. 

Acting  Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies. 
(FR  Doc.  85-30329  Filed  12-23-85;  8:45  am] 
BiLUfm  COM  Mao-ei-« 


Finding  of  No  Significant  Impact, 
Remedial  Action  at  the  l.akevlew 
Uranium  MiH  TalHnga  Site.  Ijilceview. 
OR 

AQENCV:  Department  of  Energy. 
action:  Finding  of  No  Significant 
Impact. 

summary:  The  Department  of  Energy 
(DOE)  has  prepared  an  environmental 
assessment  (DOE/AE-0271)  on  the 
proposed  remedial  action  at  the  inactive 
uranium  milling  site  located  on  private 
property  owned  by  Precision  Pine 
Company  in  Lakeview.  Oregon.  Based 
on  the  analyses  in  the  EA.  DOE  has 
determined  that  the  proposed  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  envirorunent  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  {42.  U.S.C. 
4321  e/se?.). 

Background. 

On  November  8. 1978.  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA),  Pub.  L.  95-604,  was  enacted 
in  order  to  address  a  Congressional 
finding  that  uranium  mill  tailings  located 
at  inactive  processing  sites  may  pose  a 
potential  health  hazard  to  the  public.  On 
November  8, 1979,  DOE  designated  24 
inactive  processing  sites  for  remedial 
action  under  Title  I  of  UMTRCA 
including  the  inactive  uranium  mill 
tailings  site  at  Lakeview,  Oregon  [44  FR 
74892). 

UMTRCA  charges  the  Environmental 
Protection  Agency  (EPA)  with  the 
responsibility  for  promulgating  remedial 
action  standards  for  inactive  mill  sites. 
The  purpose  of  these  standards  is  to 
protect  the  public  health  and  safety  and 
the  environment  from  radiological  and 
non-radiological  hazards  associated 
with  residual  radioactive  materials  at 


the  sites.  The  final  standards  (40  CFR 
Part  192)  were  published  on  January  5. 
1983,  and  became  effective  on  March  7, 
1983.  The  DOE  has  proposed  a  plan  of 
remedial  action  that  will  satisfy  the  EPA 
standards.  Under  UMTRCA,  the  DOE 
and  the  State  of  Oregon  entered  into  a 
cooperative  agreement,  effective  June 
29. 1984.  for  remedial  action  at  the 
Lakeview  designated  site.  Under  the 
agreement,  the  State  of  Oregon  must 
concur  with  the  remedial  action  plan  to 
be  developed  for  the  site,  comment  on 
the  EA.  assist  in  site  characterization 
and  disposal  site  selection,  participate 
in  and  comment  upon  the  final  design, 
and  provide  10  percent  of  site 
acquisition,  engineering,  and 
construction  costs.  The  DOE  will 
provide  the  remaining  90  percent  of 
these  costs. 

All  remedial  actions  must  be  selected 
and  performed  with  the  concurrence  of 
the  Nuclear  Regulatory  Commission 
(NRC). 

Project  Description 

The  Lakeview  mill  site  and  tailings 
are  located  in  south-central  Oreon,  in 
Lake  County.  The  closest  town  is 
Lakeview,  one  mile  to  the  southeast. 
Klamath  Falls  is  about  96  miles  west  of 
the  site.  The  site  is  about  16  miles  north 
of  the  California-Oregon  border. 

The  258-Hcre  Lakeview  site,  as 
designated  by  the  DOE,  is  located  in 
portions  of  Sections  3,  4,  9,  and  10, 
Township  39  South,  Range  20  East, 
Washington  Meridian,  at  42  deg  12  min 
43  sec  north  latitude  and  120  deg  22  min 
09  sec  west  longitude. 

The  mill  was  built  in  1958  and 
operated  by  the  Lakeview  Mining 
Company.  The  owners  of  this  firm  were 
also  the  owners  of  the  Gunnison  Mining 
Company,  which  operated  the  mill  at 
Gunnison,  Colorado.  Both  companies 
were  acquired  in  1961  by  Kerr-McGee 
Oil  Industries  through  its  subsidiary. 
Kermac  Nuclear  Fuels  Corporation. 

During  the  1958  to  1961  period  of 
operation,  130,000  tons  of  ore  averaging 
0.15  percent  UsOg  were  processed;  171 
tons  of  uranium  oxide  were  sold  to  the 
Atomic  Energy  Commission  (AEC).  The 
mill  processed  ores  from  the  White  King 
and  Lucky  Lass  mines  located  in 
southern  Lake  County.  Oregon. 

Between  1960  and  1968  the  property 
had  five  owners.  In  1968,  the  Lakeview 
site  was  obtained  by  Atlantic  Richfield 
Company,  which,  in  1974,  initiated  and 
performed  a  cleanup  operation  on  the 
site  under  a  plan  approved  by  the 
Oregon  State  Health  Division.  By  1977 
the  mill  buildings  and  their  immediate 
surroundings  had  been  decontaminated 
to  meet  the  then  existing  requirements 
of  the  Oregon  Regulations  for  the 


Control  of  Radiation.  The  property  was 
sold  on  March  8. 1978.  to  Precision  Pine 
Company,  the  current  owner,  which  uses 
the  site  and  remaining  structures  as  a 
lumber  mill  and  stockpile  for  sawdust 
and  scrap  waste. 

The  total  designated  site  covers  258 
acres.  This  includes  the  active  sawmill 
area,  the  tailings  (30  acres],  and  the 
evaporation  ponds  (approximately  69 
acres).  The  tailings  have  been  stabilized 
with  an  earthen  cover  18  to  24  inches 
thick.  The  pile  is  almost  square  with  a 
very  flat  surface,  although  the 
stabilization  cover  has  depressions  that 
trap  moisture.  This  cover  supports  a 
vigorous  growth  of  vegetation.  The 
average  depth  of  the  tailings,  including 
cover,  is  estimated  to  be  seven  feet.  An 
earthen  dike  was  formed  around  the 
tailings  area  before  the  tailings  were 
originally  deposited.  The  tailings  have 
been  fenced  with  a  hogwire  type  of 
fence  and  radiation  signs  are  posted. 
There  is  also  a  barbed-wire  fence 
around  the  entire  site. 

The  mill  building  and  other  structures 
reportedly  were  decontaminated,  along 
with  the  machinery  and  other 
salvageable  items  that  have  been 
removed.  Materials  that  were  not 
salvageable  or  were  not  able  to  be 
decontaminated  have  been  placed  on 
the  southeastern  portion  of  the  tailings 
pile  and  stabilized  in  the  same  manner 
as  the  remainder  of  the  tailings. 

Prior  to  initiation  of  the  EA,  the  DOE 
conducted  a  preliminary  assessment  of 
the  tailings  pile  at  Lakeview  and  a 
review  of  possible  remedial  actions.  The 
geotechnical  evaluation  of  the  nearby 
area  identified  seven  active  faults  or 
fault  zones  with  potential  for  disruption 
of  the  site.  The  are  also  was  identified 
as  having  high  subsurface  heat  flows 
with  three  hot  springs  and  more  than  40 
geothermal  wells  nearby.  These  factors 
together  indicated  the  existence  of  a 
potential  hazard  which  could  jeopardize 
the  integrity  of  on-site  stabilization 
during  the  project's  design  life  (up  to 
1000  but  in  any  case  not  less  than  200 
years).  Because  of  this  potential  hazard, 
the  DOE,  in  concert  with  the  State  of 
Oregon,  embarked  on  a  process  for  the 
selection  of  alternate  disposal  sites.  This 
process  investigated  several  areas  for 
safe  disposal  of  the  tailings  in 
compliance  with  the  EPA  standards. 
During  the  process  the  pubhc  had 
extensive  opportunity  to  provide  input 
through  a  local  task  force.  On  the  basis 
of  this  cooperative  public  process,  two 
sites  were  selected  for  detailed  analysis 
in  the  EA.  The  DOE  initiated,  and  is 
continuing,  an  extensive  date  gathering 
program  at  the  tailings  site  and  both 
alternate  disposal  sites. 
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Propo6«d  Actioa 

The  proposed  action  (Alternative  1)  is 
decontaminaHon  of  the  existing 
Lakeview  mill  site  with  relocation  to. 
and  stabilization  at,  the  Collins  Ranch 
site.  Located  approximately  six  miles 
north-northwest  of  the  existing  tailing 
pile  on  lands  adjacent  to  the  Fremont 
National  Forest,  the  Collins  Ranch  site 
(approximately  20  acres)  ranges  in 
elevation  from  4,886  to  5,000  feet  and  is 
characterized  by  gently  sloping  terrain 
without  perennial  streamflow. 
Contaminated  materials  from  aroiind  the 
mill  site,  evaporation  ponds,  and 
vicinity  properties  wonld  be  added  to 
the  pile  and  surface  runoff  diversion 
ditches  would  be  constructed.  The 
tailings  pile  would  be  constructed 
partially  below  grade,  contoured  to  be 
nearly  level  on  top  (2  percent  slope),  and 
would  have  5:1  sideslopes  (20  percent). 
Lftsser  contaminated  materials  would  be 
placed  on  top  of  the  mill  taihngs  thereby 
reducing  the  compacted  earthen  cover  to 
one  foot  thick.  This  cover  would  be 
capped  with  a  two-foot-thick  layer  of 
n)ck  to  protect  the  site  from  wind  and 
water  erosion,  Hmit  penetration  by 
plants  and  animals,  and  prevent 
ii^advertent  human  intrusion.  A  rock-soil 
matrix  would  be  placed  on  the  erosion 
protection  cover  to  promote  revegetation 
of  the  site. 

Several  alternatives  to  the  proposed 
action  were  analyzed  in  the  EA.  These 
include  no  action  (Alternative  Z)  and 
decontamination  of  the  Lakeview  site 
and  relocation  of  the  wastes  to  the 
Fiynn  Ranch  site  26  miles  east  of  the 
Ljkeview  site  (alternative  3). 

Comments  Received 

The  DOE  announced  the  availability 
uf  the  EA  in  the  Federal  Register  on  May 
20. 1985  (50  PR  20826).  A  39-day  period 
Wits  provided  for  public  review  and 
rommenL  Comments  were  received 
from  the  State  of  Oregon  Department  of 
Fnergy.  Environmental  Evaluation 
Branch  of  the  U.S.  Environmental 
iVotection  Agency.  U.S.  Nuclear 
Regulatory  Commission.  U.S. 
Department  of  the  interior,  U.S. 
Department  of  Agriculture.  Lake  County 
Chamber  of  Commerce,  Lake  County 
T.isk  Force  on  Uranium  Mill  Tailings 
Disposal,  Forelaws  on  Board,  Fort 
Bidwell  Indian  Community  Council,  and 
from  27  concerned  citizens  in  the  area. 

The  major  concerns  expressed  relate 
to  the  impacts  based  on  specific  design 
details  of  the  stabilized  pile,  impacts 
from  radiation  released  during  remedial 
action,  health  effects  from  no-action, 
transportation  impacts  during  remedial 
action,  seismic  affects  on  the  stabilized 
pile,  air  quality  impacts,  awarding 


contracts  to  local  companies,  and  the 
potential  impacts  te  historical  and 
cultural  significance  of  the  Flynn  Ranch 
area  to  the  Fort  Bidwell  Indians.  All 
comments  received  have  been  reviewed 
and  specific  responses  are  being 
provided  to  the  commentors. 

Finding 

The  EA  focused  on  the  environmental 
and  economic  impacts  resultii^g  from  the 
proposed  remedial  action  and  identified 
mitigation  measures  that  will  be 
implemented  to  reduce  these  effects  to 
an  insignificant  level.  The  Finding  of  No 
Significant  Impact  of  stabilization  at  the 
Collins  Ranch  site  is  based  on  the 
following  Tmdings  which  are  supported 
by  the  information  and  analyses  in  the 
EA: 

•  Radiation  release — the  increased 
radiation  exposure  above  background 
levels  to  the  general  population  during 
the  remedial  action  will  be  extremely 
low.  The  estimated  excess  health  effects 
were  projected  to  be  0.00019  additional 
cancer  death  in  lO^ears  (0.019 
additional  cancer  death  in  1000  years). 
(WTith  no  action,  these  projections  were 
increased  to  0.0081  and  0.81. 
respectively).  The  projected  excess 
health  effects  for  remedial  action 
workers  was  OJ0O27. 

The  DOE  will  closely  monitor  the 
release  of  radon  and  particulates  during 
the  remedial  action.  The  release  of 
radon  and  contaminated  particulates 
will  be  reduced  by  dampening 
contaminated  materials  with  water,  by 
limiting  contaminated  material-handling 
operations  during  adverse  weather 
conditions,  and  by  using  trucks  with 
tight-fitting  tailgates  and  covers  when 
the  material  is  to  be  moved.  All  waste- 
water streams  will  be  isolated  from 
surface-water  systems  by  drainage- 
control  methods. 

Human  exposure  to  residual 
radioactive  material  will  be  reduced 
further  by  restricting  access,  by 
providing  worker  training  program,  and 
by  the  use  of  appropriate  monitoring 
and  protective  equipment  by  the 
remedial  action  workers. 

Radiation  impacts  from  the  proposed 
remedial  action  activities  are 
insignificant 

•  Air  quality — The  site  and 
surrounding  area  are  in  attainment  of 
the  National  Ambient  Air  Quality 
Standards  for  hydrocarbons  (HC), 
nitrogen  dioxide  (NO2),  sulfur  dioxide 
(SO2),  carbon  monoxide  (CO),  and  total 
suspended  particulates  (TSP). 
Dispersion  modeling  indicated  that 
combustion  emi^ions  from  construction 
equipment  will  not  exceed  Federal 
primary  or  secondary  standards. 


However,  TSP  t24-hour)  could  exceed 
the  Federal  secondary  standards  (150 
microg/m^  and  the  24-hour  primary 
standard  (260  microg/m*)  for  a  short 
period  of  time.  The  modeling  used  was 
conservative  in  that  mitigation  measures 
were  credited  with  only  a  50-percent 
reduction  in  particulate  emissions  from 
the  site  and  the  modeling  assumed 
extremely  stable  wind  conditions  (Le., 
very  limited  pollutant  dispersion).  On 
this  basis  it  was  determined  that  the  air- 
quality  impacts  of  the  proposed  action 
will  be  temporary  and  Will  not  be 
significant. 

•  Surface-water  quality — During 
remedial  action,  a  low  possibility  exists 
that  surface  waters  (i.e.,  Hammersley 
Creek)  would  experience  an  increate  in 
contaminants  due  to  the  relocation  of 
t^Ungs  and  contaminated  materials. 
These  impacts  would  be  minimal 
because  of  water  retention  fapilities  and 
erosion  control  measures. 

Surface  waters  would  not  be  impacted 
after  remedial  actioa  because  the 
tailings  will  be  isolated  from  surface- 
water  contact  by  a  one-foot-thick 
compacted  radon  cover,  a  two-foot-thick 
rock  layer  for  erosion  control  porpoaes. 
and  a  rock-soil  matrix  to  prooiote 
revegetation  of  the  site.  A  system  of 
drainage  diversion  ditches  will  also  be 
installed  to  control  surface  runeff.  In 
addition,  the  nearest  perennial  stream  to 
the  Coliins  Ranch  site  is  3000  feet 
distant 

•  Ground-water  quality — ^The 
proposed  remedial  action  would 
eliminate  further  ground- water 
contamination  at  the  former  mill  site  by 
removing  the  principal  source  of 
contamination.  The  design  features  of 
the  relocated  stabilized  pile  at  the 
Collins  Ranch  site  would  essentially 
prevent  further  contamination  of  the 
shallow  aquifers  in  the  area  resulting 
froAi  uranium  mill  tailings.  A  two-foot- 
thick  recompacted  layer  of  silty /clayey 
material  will  provide  the  foundation 
layer  beneath  the  tailings  pile.  The 
tailings  material  will  be  covered  with  a 
20-foot-thick  layer  of  lesser 
contaminated  materials,  averaging  14 
pCi/m*8ec.  A  one-foot-thick  compacted 
soil  radon  cover,  a  two-foot-thick  rock 
cover,  and  a  rock-soil  matrix  over  the 
cover  would  further  inhibit  infiltration  of 
precipitation  and  thereby  inhibit 
potential  contamination  of  the  ground 
water.  The  shallow  ground  water  in  the 
area  is  not  presently  used  for  domestic 
consumption.  TTie  deeper  aquifers  would 
not  be  effected  by  the  proposal  remedial 
action. 

•  Thrtsatencd  and  endangered 
species — No  threatened  or  endangered 
species,  as  identified  by  the  U.S.  Fish 
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and  Wildlife  (FWS),  have  been 
identified  at  or  near  the  Collins  Ranch 
site  or  the  former  mill  site.  The  DOE  has 
consulted  with  state  and  Federal 
agencies  concerned  with  the  protection 
of  threatened  or  endangered  species  and 
conducted  field  surveys  of  the  proposed 
disposal  site.  No  impacts  to  threatened 
or  endangered  species  would  occur. 

•  Cultural  resources — A  class  III 
archeological  field  reconnaissance 
survey  was  conducted  at  the  Collins 
Ranch  site  and  proposed  borrow  area. 
No  archaeological  sites  were  identified 
St  the  Collins  Ranch  site,  however  two 
historical  sites  have  been  identified 
alongside  of  the  roadway  to  the  borrow 
site.  One  of  the  sites,  a  hstoric  can  and 
bottle  dump,  does  not  have  sufficient 
integrity  of  material  remains  to  warrant 
further  study.  The  second  historic  site,  a 
dugout  with  associated  corral,  fence, 
road,  and  dump,  dates  back  to 
approximately  the  turn  of  the  century. 
Tliis  a  site  appears  to  meet  the  criteria 
for  the  National  Register  (36  CFR  800) 
and  will  be  avoided.  The  Oregon  State 
Historical  Preservation  Office  (SHPO) 
has  been  notiHed  of  these  findings. 
Mitigative  measures  have  been 
implemented  to  avoid  this  historic  site, 
and  thus,  this  site  would  not  be 
impacted  during  or  after  remedial 
action. 

•  Transporiation — Utilization  of  the 
Collins  Ranch  disposal  site  would 
require  use  of  a  private  lumber  haul 
road,  currently  owned  by  Fremont 
Sawmill  which  runs  in  d  northwesteriy 
direction  from  behind  the  cxirrent 
tailings  site,  to  within  one  mile  of  the 
proposed  site.  The  remainder  of  the  haul 
distance  will  be  on  a  U.S.  Forest  Service 
road.  The  haul  road  will  be  upgraded 
and  maintained  to  meet  DOE  and  Forest 
Service  standards.  Traffic  on  these 
roads  is  minimal  and  accident  rates  are 
low.  No  significant  impacts  resulting 
from  project  activities  would  occur. 

•  Seismicity — The  Collins  Ranch 
disposal  site  is  in  a  moderate  seismic 
risk  zone.  The  nearest  active  fault  is  the 
Goose  Lake  graben  fault  zone, 
approximately  four  miles  east  of  the 
disposal  site.  Based  on  the  Maximum 
Credible  Earthquake  (MCE)  calculated 
for  the  site  and  the  potential  ground 
accelerations,  the  Collins  ranch  disposal 
site  has  been  designed  to  withstand 
these  events  in  compliance  with  the 
standard.  Thus,  potential  impacts  from 
seismic  events  are  insignificant. 

•  Floodplains  and  wetlands — The 
Collins  Ranch  site  is  not  within  a 
floodpiain  or  wetlands  area.  However, 
removal  of  contaminated  materials  from 
within  the  100-year  floodpiain  during  the 
rerouting  of  Hammersley  Creek  will 
require  the  elimination  of  a  limited 


lacustrine,  unconsolidated  bottom 
wetlands  maintained  by  seasonal 
flooding  within  the  creek  channel.  This 
activity  will  be  accomplished  in  such  a 
manner  as  to  minimize  environmental 
harm  through  consultation  with  the  U.S. 
Army  Corps  of  Engineers,  Oregon 
Division  of  State  Lands,  and  the  Lake 
County  IHanning  Department. 

Single  copies  of  the  EA  are  available 
from:  John  Themelis,  UMTRA  Project 
Manager,  U.S.  Department  of  Energy. 
UMTRA  Project  Office.  5301  Central 
Avenue  NE..  Suite  1700.  Albuquerque. 
New  Mexico  87108.  (505)  844-3941. 

FOR  FUfrrNm  mfommation  contact: 

Robert  J.  Stem,  Director,  Office  of 
Environmental  Guidance  EH-23,  Office 
of  the  Assistant  Secretary  for 
Environment,  Safety,  and  Health,  Room 
3G-092.  Forrestal  Building,  U.S.,  DOE. 
Washington,  DC.  20585,  (202)  252-4800. 

Issued  at  Washington,  D.C.  December  16. 
1085. 

Wiiliam  A.  Vaughan, 

Assistant  Secretary  Envimnanent,  Safety,  and 
Health. 

[FR  Doc  85-30327  Filed  12-23-85;  8:45  am] 
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Floodpiain  and  Wetlands  Statamant  of 
FIndinQs;  Ramedtal  Action  at  the 
Lakevlaw  Uranium  MM  Tailinga  Sita, 
l.akevi«w,  OR 

aqency:  Department  of  Energy. 
action:  Floodpiain  and  Wetlands 
Statement  of  Findings. 

This  is  a  Statement  of  Findings, 
prepared  pursuant  to  Executive  Orders 
11988  and  1199a  and  10  CFR  Part  1022, 
CompUance  with  Floodplain/Wetlands 
Environmental  Review  Requirements. 

Under  authority  granted  by  the 
Uranium  Mill  Tailings  Radiation  Control 
Act  of  1978  (Pub.  L  95-604.  dated 
November  8, 1978),  the  U.S.  Department 
of  Energy  (DOE)  proposes  to  clean  up 
the  residual  radioactive  wastes  and 
other  contaminated  materials  at  the 
inactive  uranium  mill  tailings  site 
located  just  north  of  Lakeview,  Oregon, 
and  relocate  these  materials  to  a  new 
disposal  site  (Collins  Ranch  site)  six 
miles  northwest. 

The  proposed  remedial  action  will 
move  and  stabilize  the  radioactive 
wastes  according  to  a  plan  to  be 
concurred  in  by  the  U.S.  Nuclear 
Regulatory  Commission  and  the  State  of 
Oregon,  file  proposed  remedial  action  is 
in  conformance  with  the  Environmental 
Protection  Agency  (EPA)  Standards  for 
Cleanup  of  Inactive  Uranium  Processing 
Sites  (40  CFR  192). 

Most  of  the  radioactively 
contaminated  materials  (628.000  cubic 


yards]  are  located  on  the  edge  of  the 
100-year  floodpiain  of  Hammersley 
Creek.  Hammersely  Creek  traverses  the 
former  mill  site.  As  reported  in  the 
Environmental  Assessment  (EA) 
(UMTRA-DOE/AL-0271),  Appendix  I, 
Floodplains  and  Wetlands  Assessment 
the  U.S.  Army  Corps  of  Engineers 
indicated  that  wetlands  were  not 
present  within  the  area  of  construction 
activities.  However,  since  publication  of 
the  EA,  the  U.S.  Fish  and  Wildlife 
Service  indicated  that  wetlands  exist  to 
a  limited  extent  within  the  confines  of 
Hammerseley  Creek.  These  wetlands 
are  predominately  lacustrine, 
unconsolidated  wetlands  maintained  by 
seasonal  flood  events.  Therefore,  the 
remedial  action  involves  action  in  a 
floodplain/wetlands. 

The  principal  feature  of  the  proposed 
action  is  the  transportation  of  tailings 
and  other  contaminated  soils  (from  the 
floodpiain,  adjacent  windblown  areas, 
and  the  evaporation  ponds  area)  to  the 
Collins  Ranch  site  approximately  six 
miles  northwest  of  the  former  mill  site. 
The  Collins  Ranch  site  is  well  out  of  the 
reach  of  the  nearest  perennial  stream 
and  is  not  subject  to  flood  events.  At  the 
Collins  Ranch  site,  the  materials  will  be 
placed  on  a  prepared  surface  partially 
below  grade,  and  contoured  into  an 
embankment.  Below  grade  excavation 
would  extend  to  an  average  depth  of 
five  feet.  The  upper  15  feet  of  the 
stabilized  embankment  would  consist  of 
lesser  contaminated  soils  fiom  the  mill 
site.  The  tailings  and  contaminated 
material  would  be  covered  with  a  one- 
foot-thick  earthen  cover  to  control  radon 
exhalation  and  water  infiltration.  This 
cover  would  be  topped  with  a  two-foot- 
thick  layer  of  graded  rock  for  erosion 
protection,  and  a  rock-soil  matrix  cover 
to  promote  revegetation  of  the  site. 

The  former  mill  site  would  be  restored 
with  uncontaminated  fill  to  conform 
with  the  surrounding  terrain, 
recontoured  as  necessary  for  service 
drainage  and  revegetated. 

Specific  construction  activities  related 
to  the  floodpiain  and  wetlands  area 
include:  (1)  Removal  of  about  62a000 
cubic  yards  of  contaminated  soils;  (2) 
rerouting  of  approximately  2.600  feet  of 
Hammersley  Creek  and  fill  of  the 
abandoned  channel;  (3)  filling  in. 
grading,  and  revegetating  the  floodpiain 
and  wetlands  area  where  contaminated 
soils  were  excavated. 

The  DOE  Examined  three  alternatives 
for  the  remedial  actions  in  the  EA.  The 
DOE'S  proposed  action  (Alternative  1  in 
the  EA)  is  decontamination  of  the 
Lakeview  mill  site  and  relocation  of  the 
wastes  to  the  Collins  Ranch  site.  The 
two  other  alternatives  analyzed  in  the 
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EA  include:  (2)  no  action:  and  (3) 
relocation  of  the  wastes  to  the  Flynn 
Ranch  site. 

Pursuant  to  10  CFR  Part  1022.  the  DOE 
prepared  a  floodplain  and  wetlands 
assessment.  This  assessment  was 
published  as  Appendix  I,  Floodplains 
and  Wetlands  Assessment,  in  the  EA. 

The  remedial  action  has  been 
designed  to  conform  to  applicable 
Federal  and  state  regulations.  Before 
construction  begins,  all  applicable 
permits  and  approvals,  such  as  those 
required  under  section  404  of  the  Clean 
Water  Act,  will  be  obtained  from  the 
U.S.  Army  Corps  of  Engineers,  Oregon 
Division  of  State  Lands,  and  other 
agencies  having  jurisdiction. 

Initial  consultation  with  the  agencies 
has  taken  place,  and  as  a  result,  the 
design  has  been  modifled  to  minimize 
environmental  impacts.  Principally, 
rerouting  require^  the  establishment  of  a 
seed  base  for  a  grass  lining  to 
accommodate  the  flow  velocities  during 
the  500-year  flood  event. 

The  no  action  alternative  would  leave 
contaminated  material  in  the  floodplain. 
Cleanup  of  this  material  (alternatives  1 
and  3)  inherently  involves  action  within 
the  floodplain  and  wetlands  areas.  On 
the  basis  of  the  flood  plain  and  wetlands 
assessment,  the  DOE  has  determined 
that  there  is  no  practicable  alternative 
to  the  proposed  activities  in  the 
floodplain  and  wetlands,  and  that  the 
proposed  action  has  been  designed  to 
minimize  potential  harm  to  or  within  the 
floodplain  and  wetlands. 

Issued  at  Washington  D.C..  December  IR 
1985. 

William  A.Vaughan, 

Assistant  Secretary.  Environment.  Safety,  and 
Health. 

(FR  Doc.  85-30328  Filed  12-23-85;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(A-9-FRL-2943-91 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSD)  Permit 
to  Pacific  Tttermonetics,  Inc.  (EPA 
Proiect  Numt>er  SFB  85-02) 

AOEMCy:  Environmental  Protection 
Agency  (EPA).  Region  9. 
action:  Notice. 

SUMMAJtv:  Notice  is  hereby  given  that  on 
December  6, 1985  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above.  The 


PSD  permit  grants  approval  to  construct 
a  combined-cycle  cogeneration  plant 
consisting  of  two  General  Electric  Frame 
7  gas  turbines,  each  followed  by  a  heat 
recovery  steam  generator  (HRSG)  and 
an  extraction-type  steam  turbine.  The 
facility  will  be  located  at  the  existing 
C&H  Sugar  Refinery  Plant  in  Crockett. 
Contra  Costa  County,  California.  The 
permit  is  subject  to  certain  conditions, 
including  an  allowable  emission  rate  as 
follows:  NO,  (gas  turbines) — 25  ppmv  at 
15%  when  firing  natural  gas  and  42 
ppmv  at  15%  when  Hring  fuel  oil  (fuel  oil 
firing  is  limited  to  330  hrs/yr),  NOx  (duct 
burners — 0.1  Ib/MMBtu.  and  particulate 
matter— 0.04  gr/DSCF. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
request  to:  Anita  Tenley  (A-3-1),  U.S. 
Environmental  Protection  Agency. 
Region  9,  215  Fremont  Street,  San 
Francisco,  CA  94105.  (415)  974-8240.  FTS 
454-8240. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  use  of  multiple 
combustion  nozzles,  low  sulfur  fuel  oil, 
limited  hours  of  fuel  oil  flring,  Lo-NOi 
burners,  and  the  use  of  natural  gas  in 
the  HRSG  burners. 
DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  February  24, 1986. 
Car!  C.  Kohnert, 

Acting  Director.  Air  Management  Division. 

Region  9. 

(FR  Doc.  85-30347  Filed  12-23-«5:  8:45  amj 
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(Docicat  No.  ECAO-C0-«1-1:  A-4-FRL 
2935-21 

Draft  Air  Quality  Criteria  for  Ozone  and 
Ottier  Pttotoctiemical  Oxidanta 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability  of  Second 

External  Review  Drafts  of  Volumes  I 

and  V  of  the  Air  Quality  Criteria  for 

Ozone  and  Other  Photochemical 

Oxidants. 

summary:  The  second  external  review 
draft  of  Volumes  I  and  V  of  the  revised 
criteria  document  for  ozone  and  other 
photochemical  oxidants  are  being  made 
available  for  public  review  and 
comment. 

DATES:  The  Agency  will  make  these 
volumes  available  on  or  about 
December  16, 1985.  Comments  must  b^ 


postmarked  by  February  17, 1986. 
ADDRESSES:  To  obtain  a  copy  of  these 
draft  volumes,  interested  parties  should 
contact  the  ORD  Publications  Center, 
CERI-FRN.  U.S.  Environmental 
Protection  Agency,  26  W.  St.  Clair  St., 
Cincinnati,  OH  45268,  513/569-7562, 
(FTS:  684-7562),  and  request  the  second 
external  review  drafts  of  Volumes  I  and 
V  of  the  revised  Air  Quality  Criteria  for 
Ozone  and  Other  Photochemical 
Oxidants.  Please  provide  your  name, 
mailing  address,  and  the  EPA  document 
number,  EPA-600/8-84-020B.  The  draft 
volumes  will  also  be  available  for  public 
inspection  and  copying  at  the  EPA 
library,  EPA  headquarters.  Waterside 
Mall,  401  M  Street.  SW.  Washington,  DC 
20460. 

Comments  on  these  draft  volumes 
should  be  sent  in  writing  to  the:  Project 
Manager,  Air  Quality  Criteria  for 
Ozone/Oxidants,  Environmental 
Criteria  and  Assessment  Office  (MD- 
52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711.  I 

FOR  FURTHER  INlN>NMATtON  CONTACT: 

Ms.  Diane  Ray,  U.S.  Environmental 
Protection  Agency,  Environmental 
Criteria  and  Assessment  Office  (MD- 
52),  Research  Triangle  Park.  NC  27711, 
(919)  541-3637. 

SUPPLEMENTARY  INFORMATION:  After 
close  of  the  public  comment  period  for 
these  volumes,  the  Clean  Air  Scientific 
Advisory  Committee  (CASAC)  of  the 
Agency's  Science  Advisory  Board  (SAB) 
will  hold  a  public  meeting  to  review  the 
volumes.  Advance  notice  of  the  time 
and  place  of  the  meeting  will  be 
provided  in  a  subsequent  Federal 
Register  notice. 

A  copy  of  the  volumes,  all  public 
comments  received,  and  the  Agency's 
response  to  these  comments  will  be 
included  in  the  docket  established  for 
the  revision  of  the  ozone /oxidants 
document  (Docket  No.  ECAOCD-81-1). 
The  docket  is  available  for  inspection 
and  copying  between  the  hours  of  8:00 
a.m.  and  4:00  p.m.  at  EPA  headquarters 
in  the  Central  Docket  Section  (A-130), 
Gallery  1,  West  Tower,  Waterside  Mall, 
401  M  Street,  SW,  Washington.  DC 
20460. 

Dated:  Novemtier  25, 1985. 
Thomas  R.  Hauser, 

Acting  Assistant  Administrator  for  Research 

and  Development 

(FR  Doc.  85-30464  Filed  12-23-85:  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  Regarding 
Disclosure  by  the  FDIC  of  Statutory 
Enforcement  Actions 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Change  in  effective  date. 

summary:  The  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
postponing  Implementation  of  its  May  6, 
1985  statement  of  policy,  scheduled  to 
become  effective  on  January  1. 1986, 
which  provides  for  the  FDIC  to  publicly 
disclose  the  final  orders  it  issues  in 
conjunction  with  formal  enforcement 
actions.  In  light  of  the  decision  by  the 
Office  of  the  Comptroller  of  the 
Currency  ("OCC")  to  propose 
comprehensive  disclosure  rules,  the 
FDIC's  Board  of  Directors  feels  that  it 
would  be  beneficial  to  review  its 
disclosure  policy  and  to  work  with  the 
OCC  on  a  uniform  disclosure  approach. 
Therefore,  the  FDIC  is  delaying  the 
effective  date  of  its  statement  of  policy 
from  January  1  to  July  1, 1986. 
EFFECTIVE  DATE:  The  effective  date  of 
the  statement  of  policy  published  May 
17, 1985,  is  changed  from  January  1, 
1986,  to  July  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  F.  Storch,  Planning  and  Program 
Development  Specialist,  Division  of 
Bank  Supervision,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429,  telephone  (202)  389-4761. 
SUPPLEMENTARY  INFORMATION:  On  May 
6. 1985,  the  Board  of  Directors  of  the 
FDIC  adopted  a  statement  of  policy, 
scheduled  to  become  effective  on 
January  1. 1986,  which  provides  for  the 
FDIC  to  publish  and  make  available  to 
the  public  in  agency  press  releases  the 
names  of  all  banks  and  persons  to 
whom  the  FDIC  has  issued  final  orders 
in  conjunction  with  formal  enforcement 
actions.  In  addition,  brief  descriptions  of 
the  nature  of  the  enforcement  actions 
taken  and  summaries  of  the  orders  are 
to  be  incorporated  into  the  press 
releases  for  each  action  disclosed.  This 
policy  applies  to  insurance  termination 
orders,  cease-and-desist  orders,  removal 
orders,  suspension  orders,  civil  money 
penalty  orders,  and  capital  directives. 

On  October  30, 1985,  the  OCC 
published  for  a  90-day  comment  period 
a  comprehensive  disclosure  regulation 
that  would  be  applicable  to  all  national 
banks.  50  FR  45372  (1985).  In  light  of  this 
action  by  the  OCC.  the  FDIC's  Board  of 
Directors  feels  that  it  would  be 
beneHcial  to  review  its  disclosure  policy 
and  to  work  with  the  OCC  on  a  uniform 
disclosure  approach.  Therefore,  the 


FDIC  is  delaying  the  effective  date  of  its 
policy  on  disclosure  of  enforcement 
actions  for  six  months. 

Accordingly,  the  Statement  of  Policy 
Regarding  Disclosure  by  the  FDIC  of 
Statutory  Enforcement  Actions  that  was 
adopted  by  the  FDIC's  Board  of 
Directors  on  May  6. 1985  (50  FR  20609 
(May  17, 1985))  is  amended  by  removing 
the  date  "January  1, 1986"  from  the 
"EFFECTIVE  DATE"  paragraph  on  page 
20609  and  from  seventh  paragraph  of 
page  20619  and  inserting  in  its  place  the 
date  "July  1, 1986." 

By  order  of  the  Board  of  Directors  this  16th 
day  of  December  1985. 
Federal  Deposit  Insurance  Corporation. 
Hoyie  L.  Robinson, 
Executive  Secretary. 

(FR  Doc.  85-30240  Filed  12-23-85;  8:45  am) 
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FEDERAL  IMARITIME  COMIMISSION 
Agreeinent(8)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  .of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003945-005. 

Title:  Oakland  Terminal  Agreement. 

Parties:  Port  of  Oakland  (Port), 
Maersk  Line  Pacific,  Ltd.  (Maersk). 

Synopsis:  This  agreement  amends  the 
basic  agr^ment  between  the  parties 
whereby  the  Port  assigned  certain 
marine  terminal  facilities  in  the  Port's 
Outer  Harbor  Terminal  Area  to  Maersk. 
The  amendment  extends  the  time  to 
March  31, 1986  in  which  Maersk  may 
exercise  its  right  to  extend  the  term  of 
the  basic  agreement  for  an  additional 
five  years. 

Agreement  No.:  202-010390-010. 

Title:  United  States  AUantic  &  Gulf/ 
Ecuador  Freight  Association. 

Parties:  Ecuadorian  Line,  Inc..  Lykes 
Bros.  Steamship,  Inc.,  Transportes 
Navieros  Equatorianos. 


Synopsis:  The  proposed  amendment 
would  reduce  the  notice  period  for  a 
member's  independent  action  from 
seven  calendar  days  to  three  business 
days.  It  would  also  provide  for 
amendment  of  any  conference  tariff  to 
include  the  new  rate  or  service  item  to 
also  be  effective  not  earlier  than  three 
business  days  after  receipt  of  notice  and 
would  alter  the  time  for  a  member  to 
withdraw,  review  or  extend  its 
independent  action  to  reflect  a  period 
beyond  three  business  days  rather  than 
seven  calendar  days. 

Agreement  No.:  202-010680-013. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Evergreen  Marine  Corp.,  Hanjin 
Container  Lines,  Ltd.,  Japan  Line,  Ltd.. 
Kawasaki  Kisen  Kaisha,  Ltd..  Korean 
Marine  Transport  Co.,  Ltd..  Lykes  Bros. 
Steamship  Co.,  Inc..  A.P.  MoUer-Maersk 
Line,  Mitsui  O.S.K.  Lines,  Ltd..  Neptune 
Orient  Lines.  Ltd.,  Nippon  Yusen  Kaisha. 
Ltd.,  Orient  Overseas  Container  Line, 
Inc.,  Sea-Land  Service.  Inc.  Showa  Line. 
Ltd.,  United  States  Lines,  Inc. 
Yamashita-Shinnihon  Steamship  Co. 
Ltd. 

Synopsis:  The  proposed  amendment 
would  make  clear  that  an  increase  in 
agreement  rates  would  operate  to 
increase  an  independent  action  rate  to 
the  agreed  level  (in  the  absence  of 
notification  to  the  manager  to  the 
contrary)  only  as  to  independent  action 
rates  which  have  become  effective. 

Agreement  No.:  206-010715-001. 

Title:  Eurospan. 

Parties:  North  Europe-U.S  Gulf 
Freight  Association,  Gulf-European 
Freight  Association. 

Synopsis:  The  proposed  amendment 
would  add  authority  for  the  parties  to 
establish  practices  in  connection  with 
the  self-policing  and  enforcement  of 
their  obligations  under  their  respective 
conference  agreements.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  224-010863. 

Title:  Tampa  Terminal  Agreement 

Parties:  Tampa  Port  Authority 
(Authority),  St.  Philip  Towing  & 
Transportation  Co.  (St.  Philip). 

Synopsis;  This  agreement  provides  for 
the  lease  by  the  Authority  to  St.  Philip  of 
30.000  sq.  ft.  of  uplands  and  10,340  sq.  ft 
of  submerged  land  including  a  timber 
dock  and  a  3.775  sq.  ft.  building.  St 
Philip  will  use  the  facility  to  dock  tugs 
and/or  barges  in  performance  of  tug 
and/or  barge-tug  operations  which 
includes  the  holding  out  to  perform 
common  carrier  services  in  both 
interstate  offshore  and  foreign 
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commerce.  The  term  of  the  agreement  is 
for  15  years. 

Dated:  December  19. 1965. 

By  Order  of  the  Federal  Maritime 
Commission. 

Mary  F.  Whitmore. 

Assislant  to  the  Secretary. 

|FR  Doc.  85-30380  Filed  12-23-85;  8:45  am] 
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FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor*y«nag«ment  Cooperation 
Program;  Application  Solicitation 

agency:  Federal  Mediation  and  • 
Conciliation  Service. 
action:  Final  FY  1986  Program 
Announcement/ Application  Solicitation. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  published 
the  draft  Fiscal  Year  1986  Program 
Announcement  for  the  Labor- 
Management  Cooperation  Program  in 
the  November  14. 1985.  issue  (50  FR  220) 
of  the  Federal  Register.  No  written 
public  comments  were  received,  and  no 
changes  have  been  made. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  L.  Regner,  Director,  Labor- 
Management  Grant  Programs.  Federal 
Mediation  and  Conciliation  Service, 
2100  K  Street.  NW..  Washington.  DC 
20427. 

Labor-Management  Cooperation 
Program  Application  Solicitation — FY 
1968 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  1986  cycle  of  the 
Labor-Management  Cooperation 
Program.  These  guidelines  represent  the 
continuing  efforts  of  the  Federal 
Mediation  and  Conciliation  Service  to 
implement  the  provisions  of  the  Labor- 
Management  Cooperation  Act  of  1978 
which  was  initially  implemented  in 
liscal  Year  1981.  The  Act  generally 
authorizes  FMCS  to  provide  assistance 
in  the  establishment  and  operation  of 
plant,  area,  public  sector,  and  industry- 
wide labor  and  management  committees 
which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor  management 
relationships,  job  security, 
organizational  effectiveness,  enhancing 
economic  development  or  involving 
workers  in  decisions  affecting  their  jobs 


including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
apphcant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
H.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978  follows  this 
solicitation.  The  Act  should  be  reviewed 
in  conjunction  with  this  solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communications 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employees 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plan, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  to  ftie 
formation  of  labor-management 
committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
aforementioned  general  criteria.  The 
term  "labor"  refers  to  employees 
represented  by  a  labor  organization  and 
covered  by  a  formal  collective 
bargaining  agreement.  These 
committees  may  be  found  at  either  plant 
(worksite),  area,  industry,  or  public 


sector  levels.  A  plant  or  worksite 
committee  is  generally  characterized  as 
restricted  to  one  or  more  organizational 
or  productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  city,  county, 
contiguous  multicounty,  or  statewide 
jurisdictions.  An  industry  committee 
generally  consists  of  a  collection  of 
agencies  or  enterprises  and  related 
Unions  producirtg  a  common  product  or 
service  in  the  private  sector  on  a  local, 
state,  regional,  or  nationwide  level.  A 
public  sector  committee  consists  of 
government  employees  and  managers  in 
one  or  more  units  of  a  local  or  state 
government.  Those  employees  must  be 
covered  by  a  formal  collective 
bargaining  agreement.  Employees 
covered  by  so-called  "meet  and  confer" 
agreements  are  not  eligible  under  this 
program.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

IN  FY86,  competition  will  be  open  to 
plant,  area,  private  industry,  and  public 
sector  committees.  In-plant  committee 
applications  should  offer  an  innovative 
or  unique  effort.  All  application  budget 
requests  should  focus  directly  on 
supporting  the  committee.  Applicants 
should  avoid  seeking  funds  for  activities 
that  are  clearly  available  under  other 
Federal  grant  programs  (e.g.,  job 
training). 

Required  Program  Elements 

1.  Problem  Statement.  The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problems  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  protilems  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  .-Xn 
industrial  or  economic  profile  cf  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problems.  This  section 
basically  discusses  WHY  the  effort  is 
needed. 

2.  Results  or  Benefits  Expected.  By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  overall 
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goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach.  This  section  of  the 
application  specifies  HOW  the  goals 
and  objective  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish  its 
goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.  members  represent  70%  of 
the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(0  For  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  the  past 
efforts  and  accomplishments  and  how 
they  would  integrate  with  the  proposed 
future  expanded  effort. 

4.  Major  Milestone.  This  section  must 
include  an  implementation  plan  that 
indicates  what  major  steps,  operating 
activities,  and  objectives  will  be 
accomplished  as  well  as  a  timetable  for 
WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specified 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the  life 
of  the  grant.  The  chart  should  identify 
months  as  "month  1,  2"  etc.,  rather  than 
by  name  of  month  as  the  grant  start  date 
will  not  be  determined  until  all 
applications  are  reviewed.  The 
accomplishment  of  these  tasks  and 
objectives,  as  well  as  problems  and 
delays  therein,  will  serve  as  the  basis 
for  quarterly  progress  reports  to  FMCS. 

5.  Evaluation.  Applicants  must 
provide  for  an  external  evaluation  or 


internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives. 

An  evaluation  plan  must  be  developed 
which  will  briefly  discuss  what  basic 
questions  or  issues  the  assessment 
would  examine  and  what  baseline  data 
the  committee  staff  would  already  have/ 
or  will  gather  for  the  assessment.  This 
section  should  be  written  with  the 
application's  owm  goals  and  objectives 
clearly  in  mind  and  the  impacts  or 
changes  that  the  effort  is  expected  to 
cause. 

6.  Letters  of  Commitment. 
Applications  must  include  current  letters 
of  commitment  from  aH  proposed  or 
existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support  the 
application  and  are  willing  to  personally 
attend  scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  on  behalf  of  all  members  is 
not  acceptable. 

7.  Other  Requirements.  Applicants  are 
also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support; 

(c)  A  detailed  budget  narrative  based 
on  plicies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  written  minutes 
of  all  committee  meetings  will  be 
prepared  and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  jutified  the  needs  that  the 
proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  in-plant 


applicants,  this  section  Mriil  address  the 
degree  of  innovation  or  uniqueness  of 
the  proposed  effort 

(4)  The  appropriateness  of  conunittee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application: 

(5)  The  feasibility  and  thoroughness  of 
the  implementation  plan  in  specifying 
major  milestones  and  target  dates. 

(6)  The  cost  efTectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
fiscal  feasibility  vs.  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration 
and  quality  of  the  application:  and, 

(8)  The  cost  value  to  the  government 
of  the  application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovations,  site 
location,  and  other  qualities  that 
enhance  an  applicant's  value  in 
encouraging  the  labor-mana^ment 
committee  concept 

C.  Eligibility 

Eligible  grantees  include  State  and 
local  units  of  government,  private  non- 
profit labor-management  committees  (or 
a  labor  or  management  entity  on  behalf 
of  a  committee  that  will  be  created 
through  the  grant),  and  certain  third 
party  private  non-profit  entities  on 
behalf  of  one  or  more  conmiittees  to  be 
created  through  the  grant.  Federal 
govenmient  agencies  are  not  eligible. 

Third  party  non-profit  entities  which 
can  document  that  a  major  purpose  or 
function  of  their  organization  has  been 
the  improvement  of  labor  relations  are 
eligible  to  apply.  However,  all  funding 
must  be  directed  to  the  functioning  of 
the  labor-management  committee,  and 
all  requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from  all 
labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applicants  from  third-parties  which  do 
not  directly  support  the  operation  of  a 
new  or  expanded  committee  will  not  be 
deemed  eligible. 

Applicants  who  received  fimding 
under  this  program  in  the  past  for 
committee  funding  are  not  eligible  to 
apply  for  funding  to  continue  or  expand 
their  prior  efforts. 

D.  Allocations 

FMCS  has  received  an  FY86 
appropriation  of  $1  million  for  this 
program.  However,  as  a  result  of  the 
Balanced  Budget  and  Emergency  Deficit 
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Control  Act  of  1965  (Gramm-Rudman- 
HoUingi  Act),  this  amount  may  be 
produced.  Specific  funding  levels  will 
not  be  established  for  eadh  type  of 
committee.  Instead,  the  review  process 
will  be  conducted  in  such  a  manner  that 
at  least  two  awards  will  be  made  in 
each  category  (inplant  industry,  pubUc 
sector,  and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  cetegory. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
be  awarded  according  to  merit  without 
regard  to  category. 

FMCS  reserves  the  right  to  retain  up 
to  5  percent  of  the  FYa6  appropriation  to 
contract  for  program  support  purposes 
(other  than  administrative). 

£^  Dollar  Range  and  Length  of  Grants 
and  Continuation  Poh'cy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e..  in  existence  at  least  12  months 
prior  to  the  submission  deadline]  will  be 
for  a  period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  double  the 
initial  cash  match  ratio. 

The  total  project  period  will  thus 
normally  be  no  more  than  24  months. 

Initial  awards  to  establish  new  labor- 
management  committees  (i.e.,  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  double  the 
initial  cash  match  ratio.  The  total  project 
period  will  thus  normally  be  no  more 
than  36  months. 

The  dollar  range  of  awards  is  as 
follows: 

—Up  to  $35,000  in  FMCS  funds  per 
annum  for  existing  inplant  applicants: 
up  to  $50,000  over  18  months  for  new 
in-plant  committee  applicants; 
— Up  to  $75,000  in  FMCS  funds  per 
annum  for  existing  area,  industry  and 
public  sector  committee  applicants: 
—Up  to  $100,000  per  18-month  period  for 
new  area,  industry,  and  public  sector 
committee  applicants. 
Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal  funding 
level  and  grantee  match,  applicants  may 


supplement  these  funds  through 
volimtary  contributions  from  other 
sources. 

F.  Match  Requirements  and  Cost 
Allowability 

In  FY86,  applicants  for  new  labor- 
mcmagement  committees  must  provide 
at  least  10  percent  of  the  total  allowable 
project  costs.  Applicants  of  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  must  be  in 
cash  rather  than  in-kind  goods  or 
services.  Matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program  to 
reject  all  requests  for  indirect  or 
overhead  costs.  In  addition,  grant  funds 
must  not  be  used  to  supplant  private  or 
local/state  government  funds  currently 
employed  for  these  purposes.  Funding 
requests  from  existing  committees 
should  focus  entirely  on  the  costs 
associated  with  the  expansion  efforts 
only.  Also,  under  no  circumstances  will 
business  or  labor  officials  participating 
on  a  labor-management  committee  be 
compensated  out  of  grant  funds  for  time 
spent  at  committee  meetings  or  time 
spent  in  training  sessions.  Applicants 
generally  will  not  be  allowed  to  claim 
all  or  a  portion  of  existing  staff  time  as 
an  expense  or  match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY86  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit 

G.  Application  Submission  and  Review 
Process 

Applications  must  be  signed  by  both  a 
labor  and  management  representative 
and  be  postmarked  no  later  than  May 
17, 1986.  No  applications  or 
supplementary  materials  can  be 
accepted  after  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmariced  by  the  U.S.  Postal  Service  or 
other  carrier.  An  orginal  application, 
containing  numbered  pages,  plus  three 
copies  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Grant 
Programs,  2100  K  Street,  NW. 
Washington.  DC  20427.  Applications 
submitted  without  sufficient  copies  may 
be  returned. 


After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
FMCS  Grant  Review  Board(s).  The 
Board(s]  will  decide  which  applications 
will  be  recommended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grant  Programs,  will 
finalize  the  scoring  and  selection 
process  of  those  applications 
recommended  by  the  Board(s). 

All  FY86  grant  applicants  will  be 
notified  of  results,  and  all  grant  awards 
will  be  made,  prior  to  September  30, 
1986.  Applications  submitted  after  the 
deadline  dates  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grant 
Programs. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clariRcation,  can  be  obtained  by 
contacting  Peter  L  Regner,  Federal 
Mediation  and  Conciliation  Service. 
Labor-Management  Grant  Programs, 
2100  K  Street.  NW,  Washington.  DC 
20427.  or  calling  202/653-5320. 
Kay  McMumy, 

Director,  Federal  Mediation  and  Conciliation 
Service. 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Wafting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  oi  such  plans.  Section 
7A(b)(2]  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  individual 
cases,  to  terminate  this  waiting  period 
prior  to  its  expiration  and  requires  that 
notice  of  this  action  be  published  in  the 
Federal  Register. 
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The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


(t)  86-1024— Ganerat  Eledric  Compa- 
ny's propoaed  acquisition  o<  voting  se- 
curities of  Ponraren  Inc.,  a  joint  venture 
Corporation  to  be  formed. 

(2)  86-102S— Westnghouse  Electric  Cor- 
poration's proposed  acquisition  of 
voting  secruities  of  Powerex  Inc.  a 
joint  venture  Corporation  to  be  formed. 

(3)  86-0268— Devon  Resource  Investor's 
proposed  acquisition  assets  o(  Siauffer 
Oil  &  Gas.  Inc..  (Chesebrough  Pond's 
Inc .  UPE). 

(4)  86-0322— Sudbury  Holdings.  Incs 
proposed  acqwstion  of  voting  securi- 
ties of  Alpha  jube  Corporation. 

(5)  86-0234— Zayre  Corp.s  proposed  ac- 
qwstion of  Metro  Vermoegensverwal- 
tungs  GMBH  S  Co.  KG..  (liHetro  Casli 
and  Cary  Wholesale.  Inc..  UPE). 

(6)  86-0238— The  News  Corporation  Li- 
rmted's  proposed  acquisition  of  assets 
of  Studio  Properties  Company. 

(7)  86-0239— MKDG  lis  proposed  acqui- 
sition of  assets  of  Studio  Properties 
Company. 

(8)  86-0310— (jurentian  Capital  Corp's 
proposed  acquisition  of  votirig  securi- 
ties of  Prairie  Slate  Life  Ins  Co. 

(9)  86-0222— Retaal  El-Sayed's  pro- 
posed acquisition  of  voting  securities 
of  Vertac  Chemical  Corporation. 

(10)  86-0223— Refaal  El-Sayed's  pro- 
posed acquisition  of  voting  secunties 
Of  SOS  Biolecn  Corporation.  (Diamong 
Shamrocti  Corporation.  UPE). 

(11)  86-0224— Rflfaat  El-Sayed's  pro- 
posed acquisition  of  voting  securities 
of  SOS  Biotech  Corporation.  (Vander- 
bilt  Oevelopnient  Corporatioo.  UPE). 

(12)  66-0233- Claremonl  Petroleum 
N  L's  proposed  acquisition  of  voting 
secunties  of  Triton  Energy  Corporation. 

(13)  86-0246— The  Proctor  ft  Gamble 
Company's  proposed  acquisition  of 
assets  of  G  D  sisarle  &  Co.  and  voting 
secunties  of  Searle  Consumer  f^od- 
ucts,  Inc  .  (Monsanto  Company,  UPE). 

(14)  86-0250— United  States  Steel  Cor- 
poration's proposed  acquisition  of 
voting  securities  of  Texas  Ol  &  Gas 
Corp 

(15)  86-0251— United  States  Steel  Cor- 
poration's proposed  acquisition  of 
voting  securities  of  Texas  Oil  &  Gas 
Corp. 

(16)  86-0252- United  States  Steel  Cor- 
poration's proposed  acquisition  of 
voting  securities  of  Texas  Oil  &  Gas 
Corp 

(17)  86-0255— Minnesota  Mining  &  Man- 
ufactunng  Company's  proposed  acqui- 
sition of  voting  secunties  of  a  Newly- 
Formed  Jomt  Venture. 

(18)  86-0261— Harris  Corporation's  pro- 
posed acquisition  ol  voting  secunties 
of  a  Newly-Formed  Joinl  Venture 

(19)  86-0262— Equity  Holdings'  proposed 
acquisition  of  voting  secunties  of  Cle- 
vepak  Corporation. 

(20)  86-0271— Pioneei  Hi-Bred  Interna- 
tional. Inc.'s  proposed  acquisition  of 
voting  securities  of  TLC.  Co 


Waiting  period 

termirtaled 

effective 


Nov  27.  1965. 

Oo. 

Oo. 

Oo 
Dec.  2.  1965. 

Do 
Do. 
Do. 
Dec.  3.  1985. 
Do 

Do. 

Oo. 
Do. 

Do 

Do 
Do. 
Do. 

Do 

Do. 
Do. 


TtartMCtlon 


,21)  ge-02S1— WolMlay— HughM  pic't 
proposed  acquisilian  ol  vottrtg  aacurt- 
ttes  of  Carotna  BulMart  Corperallcn. 
(Ctilton  L  Benson,  >.,  UPE). 

(22)  86-0291- Primatk  Corporalion-t 
lp(aposed  acquisition  of  voting  MOUff- 
tia*  of  The  Aviation  Group.  Irtc. 

(23)  86-0292— Primarti  Corporation's 
proposed  acquisition  of  voting  aaciat- 
lies  of  The  Aviation  (jroup.  Inc 

(24)  86-0303— Finevest  Partners  Uniilad 
Partnership's  proposed  acqusilion  ol 
assets  of  Pet  (Dairy  Division  and  voting 
securities  of  Spartanburg  Dairies.  Inc., 
(IC  Industnes.  Inc.  UPE). 

(25)  86-0318— Ermal  C.  Fraza's  pro- 
posed acquisition  ol  voting  lacurtllai 
of  Dayton  Retabia  Toot  A  MIg.  Co.. 
(Nestle.  S.A..  UPE). 

(26)  86-0159— National  HMllhcara. 
Inc.'s  proposed  acquisition  of  voting 
securities  of  5  hospital  aubsidlariaa, 
(RapuMc  Health  Corporation.  UPE). 

(27)  86-0256— Ozam  Hotdmgs.  Inc'a 
proposed  acqumtion  of  voting  aacurt- 
ties  of  Midcoast  Aviation.  Inc. 

(28)  e6-02e6-Whiripool  CorporaHon't 
proposed  acquisition  of  voting  securi- 
ties of  Aspera  S.r.L.  (Fiat  S.pA..  UPE). 

(29)  86-^)314— Continenlal  Mortgage  In- 
vestors'. (WMIiam  Davidson.  UPE).  pro- 
posed acquisilion  of  voting  securWai 
of  G.I.C.  Financial  Services  Corpora- 
tion. G.I.C.  Equipment  (.easing  Compa- 
ny. (Guardian  Indueliias  Corp..  WiWain 
Davidson.  UPE) 

(30)  86-0316 — Exxon  Corporation's  pro- 
posed acquisition  o<  assets  of  PhiKpa 
Petroleum  Company. 

(31)  86-0294— Masco  Ckvporation's  pro- 
posed acquisition  ol  voting  aecuWea 
Of  Flint  a  Walling  Industriat.  Inc., 
(Edward  L  Benson.  UPE). 

(32)  88-0295— Masco  Industries.  Inc'a 
proposed  ac()uisition  of  voting  sacuv 
tim  of  Flint  &  Walling  Induatnes.  Inc., 
(Edward  L  Benson,  UPE) 

(33)  86-0305)— KonmkNike  Wessanen 
N.V.'s  propoisad  ai:quiaition  of  voting 
secunties  of  American  fteUonal 
Snacks,  Inc  and  Tree  of  Life  Distribl^ 
tion  Company.  (Riversade  Group.  Inc, 
J.  Steven  Wilson.  UPE). 

(34)  86-0336— Bally  Manufacturing  Cor- 
poration's proposed  acquisition  o< 
voting  securities  of  MGM  Graivl 
Hotels.  Inc..  (Kirk  Kerkorian.  UPE). 

(35)  86-0377— The  Goodyear  Tire  A 
Rubber  Company's  proposed  acquisi 
tion  of  assets  of  Cfievron  (^yp 

(38)  86-0337— Alberta  Energy  Company 
Ltd.'s  proposed  acquisition  of  assets  Ol 
Royal  Dutch  Petroleum  Company. 

(37)  86-0329— Sage  Energy  Company'a 
(K.K.  Ammi,  UPE)  proposed  acquisition 
of  asseU  of  Shell  Western  E  A  P  a 
sutnidiary  of  Sfiell  Oil  Company. 
(Royal  Dutch  Petroleum  Company, 
UPE).  (Operating  in  the  U.S.  as  Shall 
Oil  CorniMny). 


Wailing  period 

terminated 

allacUva 


Oo. 

Oo. 
Do. 
Oo. 

Do. 

Dec  4.  lots. 

Oa 

Do.- 

Do. 

Oo. 
Dec  5.  1965. 

Oo. 

Do. 

Oo. 

Do. 

Do. 

Dec.  6,  1965. 


FOR  FURTHER  INFORMA-nON  CONTACT. 

Sandra  M.  Peay,  Legal  Technician, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  523-3894. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 

Secretary. 

(FR  Doc.  85-30326  Filed  12-23-85:  8:45  am] 

BILUNO  COOE  C7S0-01-M 


DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 

Alcohol,  Drug  AbuM,  and 
ItaalUi  Admlntotratlon 


Alcohol,  Drug  Abu—,  and  Mwtil 
HoaKh  Aapacts  of  Acquirad 
Immunodaflclaney  Syndroma  (AIDS) 

AOENCY:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 

ACTION:  Issuance  of  program 
announcement  for  research  of  alcohoL 
drug  abuse,  and  mental  health  aspects 
of  Acquired  Immunodeficiency 
Syndrome  (AIDS). 

aUMMAWV.  The  Alcohol,  Drug  Aboae. 
and  Mental  Health  Administration 
announces  the  availability  of  a  program 
announcement  for  research  on  the 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Aspects  of  Acquired  Immunodeficiency 
Syndrome  (AIDS).  This  announcement  is 
to  encourage  research  directed  toward 
the  psychological  and  neuropsychiatric 
problems,  important  consequences  of 
AIDS  which  may  also  represent  risk 
factors  for  it  Among  the  concems  are 
durg  abusers  who  represent  an  avenue 
of  AIDS  infection  to  the  general  public. 
Concern  over  AIDS  also  reemphasizes 
the  importance  of  research  on  the  effects 
of  alcohol  consimiption  on  immunologic 
functioning.  Support  may  be  requested 
for  up  to  5  years. 

Receipt  And  Review  Dates  Off 
Applications 

Applications  will  be  accepted  and 
reviewed  according  to  the  usual  Public 
Health  Service  schedule  and  procedures. 

FOR  FURTHER  INFORMATION  CONTACn 

Ellen  Simon  Stover,  Ki.D.,  Deputy* 
Director,  Division  of  Basic  Sciences, 
National  Institute  of  Mental  Health. 
Room  10-104,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-4337. 
Robnt  L  Tracfatenbeig. 

Acting  Administrator  Alcohol  Drug  Abuse, 
and  Mental  Health  Administration. 

|FR  Doc.  85-30316  Filed  11-23-85:  a-45  am) 

MLUNG  CODE  4HO-aO-« 


Food  and  Drug  Administration 

[Docl(etNo.85E-0444] 

Determination  of  Regulatory  Review 
Period  for  purposes  of  Patent 
Extension;  Fortaz;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Notice:  correction. 


wlliPIP^ 
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:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
notice  that  announced  that  it  had 
determined  the  regulatory  review  period 
for  Fortaz.  This  document  corrects  the 
title  of  the  person  who  signed  the 
document. 

FON  furtheh  mformation  contact: 

Agnes  B.  Black.  Regulations  Editorial 
Staff  (HFC-222).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-2994. 

SUPPiClflENTAIIV  inrmimtion:  In  FR 
Doc.  85-289127  appearing  on  page  50014 
in  the  issue  of  Friday,  December  6. 1985. 
the  following  correction  is  made:  In  the 
third  column,  at  the  end  of  the 
document.  "Deputy  Associate 
Commissioner  for  Regulatory  Affairs" 
should  have  read  "Deputy  Associate 
Commissioner  for  Health  Affairs." 

Dated-  December  1&  1985. 
Stuart  L  Nigfatiiigale. 

Assooiate  Commissioner  for  Health  Affairs. 
|FR  Doc.  a5-30319  Filed  12-23-B5;  8:45  am] 


|Doeiwllto.S5E-0472I 

Determinalion  of  Regulatory  Review 
Period  For  Purpoeee  of  Patent 
Extension;  Hexabrix  Intection; 
Correction 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice;  correction. 


;  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
notice  that  announced  that  it  had 
determined  the  regulatory  review  period 
for  Hexabrix  injection.  This  dociunent 
corrects  the  title  of  the  person  who 
signed  the  document. 


FOR  FURTHBI MFOMHATION  CONTACT: 

Agnes  B.  Black,  Regulations  Editorial 
Staff  (HFC-222),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20657.  301-443-2994. 

SUPPLEMENTARY  MRMMATION:  In  FR 
Doc.  85-28825  appearing  on  page  50014 
in  the  issue  of  Friday,  December  6. 1985, 
the  following  correction  is  made  on  page 
50015:  In  the  second  column,  at  the  end 
of  the  document,  'Tteputy  Associate 
Commissioner  for  Regulatory  Affairs" 
should  have  read  "Deputy  Associate 
Commissioner  for  Health  Affairs." 

Dated:  December  la  1985. 
Stuart  L  Niiiiitiiigale. 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  85-30318  Filed  12-23-85:  8:45  am] 
MLUNQ  COOC  41tO-«1-« 


(Dodcet  Na  76F-0118] 

Kureha Chemical  Industry  Co^  ltd.; 
Withdrawal  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Hie  Food  and  Drug 
Administration  (FDA)  is  anaouncing  the 
withdrawal  without  prejudice  of  a 
petition  (FAP  3B2835)  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  di-^- 
butoxyethyl  peroxydicarbonate  as  a 
polymerization  initiator  fer  vinyl 
chloride. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335),  Food 
and  Dnig  Administration,  200  C  Street 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12, 1976  (41  FR 
19363),  FDA  published  a  notice  that  it 
had  Filed  a  petition  (FAP  3B2835]  from 
Kureha  Chemical  Industry  Co..  Ltd.,  c/o 
Kreha  Corp.  of  America,  420  Lexington 
Ave..  New  York,  NY  10017,  that 
proposed  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
di-/3-butoxyethyl  peroxydicarbonate  as 
a  polymerization  initiator  for  vinyl 
chloride.  Kureha  Chemical  Industry  Co.. 
Ltd.,  has  now  withdrawn  the  petition 
without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Dated:  December  16, 1985. 
Richard  ).  Ronk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  85-30321  Filed  12-23-85:  8:45  am| 
■HXING  COOE  41«aH>1-ll 


Advisory  Committees;  Meetings 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubUc  hearings  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Workshop  on  Allergenic  Extract 
Standardization  and  Allergenic  Products 
Advisory  Committee 

Date,  time,  and  place.  January  8,  8:30 
a.m.,  Wilson  Hall,  Bldg.  1,  National 
Institutes  of  Health.  9000  Rockville  Pike. 


Bethesda.  MD;  January  9  and  10. 
Conference  Rm.  6.  Bldg.  3lC,  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  workshop.  January  8,  8:30 
a.m.  to  5  p.m.;  open  public  hearing, 
January  9,  9  a.m.  to  10  a.m.;  open 
committee  discussion,  10  a.m.  to  5  p.m.; 
closed  presentation  of  data,  January  10, 
9  a.m.  to  12:30  p.m.;  Clay  Sisk.  Center  for 
Drugs  and  Biologies  (HFN-32],  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  allergenic  biological 
products  administered  to  humans  for  the 
diagnosis,  prevention,  or  treatment  of 
allergies  and  allergic  disease. 

Agenda — Open  public  workshop.  The 
public  workshop  on  January  8  is 
directed  to  the  manufacturers  of 
allergenic  extracts.  Topics  include  (1) 
the  proposed  adoption  of  additional 
reference  preparations  for  standardized 
allergenic  extracts,  (2)  an  update  on 
analytical  methods  of  standardization, 
and  (3)  information  on  the  assignment  of 
"allergy  units"  to  describe  the  potency 
of  allergenic  extracts. 

Agendo — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  January  9 
will  be  an  orientation  of  the  new 
members  to  the  their  role  on  the 
committee,  the  organization  and 
function  of  the  Food  and  Drug 
Administration  (FDA),  and  the  advice 
and  involvement  expected  from  the 
committee  at  future  meetings  followed 
by  an  introduction  to  some  scientific 
issues  which  may  be  topics  for  future 
meetings.  These  include  (1)  guidelines 
for  the  clinical  testing  of  allergenic 
extracts  for  use  in  immunotherapy  and 
(2)  the  potential  toxicity  of  the 
aluminum  component  of  Alum- 
Precipitated  Allergenic  Extracts. 

Closed  presentation  of  data.  Thti 
committee  will  receive  brieHngs  on 
trade  secret  or  confidential  commercial 
information  relevant  to  pending 
biological  product  license  applications 
for  allergenic  products  such  as  new 
allergenic  extracts.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 


BEST  COPY  AVAILABLE 
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Ophthalmic  Devices  Panel 

Date,  time,  and  place.  January  23  and 
:'4.  9  a.m..  Aaditoriiun,  HHS  Bldg.,  330 
Independence  Ave.  SW.  (enter  at  C  St. 
entrance),  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  23. 9  a.m. 
to  10  a.m.;  open  committee  discussion, 
10  a.m.  to  1  p.m.;  closed  committee 
deliberations,  2  p.m.  to  5  p.m.;  open 
public  hearing,  January  24,  9  a.m.  to  10 
a.m.;  open  committee  discussion,  10  a.m. 
to  1  p.m.;  closed  committee 
deliberations,  2  p.m.  to  3  p.m.;  open 
committee  discussion,  3  p.m.  to  5  p.m.; 
Richard  E.  Lippman,  Center  for  Devices 
and  Radiological  Health  (HF7;-460), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7940. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulations.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety 
and  effectiveness  and  their  suitability 
for  marketing. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  December  20,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  conmients. 

Open  committee  discussion.  On 
January  23,  the  committee  will  discuss 
general  issues  relating  to  approvals  of 
premarket  approval  applications 
(PMA's)  for  intraocular  lenses  (lOL'sJ 
and  neodymium:yttrium-aluminum- 
gamet  (Nd:YAG)  lasers,  and  may 
discuss  specific  PMA's  for  these 
devices.  If  discussion  of  all  pertinent 
lOL  or  NdrYAG  laser  issues  is  not 
completed,  discussion  will  be  continued 
the  following  day.  On  January  24,  the 
committee  will  discuss  PMA's  for 
contact  lenses  and  other  ophthalmic 
devices  and  requirements  for  PMA 
approval. 

Closed  committee  deliberations.  On 
January  23,  the  committee  will  conduct 
reviews  of  PMA's  for  lOL's  and  Nd:YAG 
lasers.  On  January  24,  the  committee 
muy  discuss  trade  secret  or  confidential 
commercial  information  relevant  to 
PMA's  for  contact  lenses  or  other 
ophthalmic  devices.  This  portion  of  the 
meeting  will  be  closed  to  permit 


discussion  of  this  information  (5  U.S.C 
552b(c}(4)J. 

Vaccines  and  Related  BioIogScal 
Products  Advisory  Committee 

Date,  time,  and  place.  January  23,  8:30 
a.m.,  Bldg.  29,  Rm.  115.  8800  Rockville 
Pike,  Bethesda,  MD;  January  24,  8:30 
a.m.,  Bethesda  Marriott  Hotel,  5151 
Pooks  Hill  Rd.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  January 
23, 8:30  a.m.  to  10-.30  a.m.;  open  public 
hearing,  10:30  a.m.  to  11:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  11:30 
a.m.  to  4  pjD.;  closed  committee 
deliberation.  4  pan.  to  6  p.m.;  open 
committee  deliberations,  January  24, 
8:30  a.m.  to  3:30  p.m.;  closed  committee 
deliberations  (if  necessary),  3:30  p.m.  to 
4:30  p.m.;  Jack  Gertzog,  Center  for  Drugs 
and  Biologies  (HFN-31),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases.  The  conunittee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agendas-Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  On 
January  23,  the  committee  will  discuss 
the  influenza  vaccine  formulation  for  the 
1986-1987  season.  On  January  24.  the 
committee  will  have  deliberations  to 
review  the  safety  and  effectiveness  of 
live  varicella  virus  vaccine. 

Closed  committee  deliberations.  On 
January  23  and  24  (if  necessary),  the 
committee  will  review  trade  secret  or 
confidential  commercial  information 
relevant  to  pending  license  applications. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 


for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  woriu 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures  to 
expedite  electronic  media  coverage  of 
FDA's  public  administrative 
proceedings,  including  hearings  before 
public  advisory  committees  under  21 
CFR  Part  14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  tihe 
beginning  of  the  open  portion  tA  a 
meeting. 

Any  interested  person  who  «vishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
members  and  summary  minutes  of 
meetings  may  be  requested  from  the 
Dockets  Management  Branch  (HFA- 
305),  Rm.  4-62,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  between  9  a  jn.  and 
4  p.m.,  Monday  through  Friday. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  tfie 
Sunshine  Act  (Pub.  L  94-409).  permits 
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such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  Hnancial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  Hies 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action:  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
conunittee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confldential  conmiercial  or  Rnancial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public: 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  or 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a]  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  1)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committee)* 


Dated:  December  20. 198S. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

(PR  Doc.  85-30480  Filed  12-20-85:  2:24  pm) 

WUJNQ  COM  4M0-41-II 


(Docket  Na  S5E-0522] 

Determination  of  Regulatory  Review 
Period  for  Purpoaes  of  Patent 
Extenaiona;  Sulcoayn  Solution 

AGENCY:  Food  and  Drug  Administration. 
AcnOK:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Sulcosyn  solution  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
AODilESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  mFORMAYKMi  CONTACT 

Philip  L  Chao,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  that  act,  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  Ae  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example. 
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half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  ar 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Sulcosyn,  a 
solution  of  suloonazole  nitrate  which  is 
indicated  for  the  treatment  of  tinea 
cruris  and  tinea  corporis  caused  by 
Trichophyton  mentagrophytes, 
Epidermophyton  floccosum,  and 
Microsponim  cam's,  and  for  the 
treatment  of  tinea  versicolor.  Based  on 
this  approval,  Syntex  (U.S.A.)  Inc.  now 
seeks  patent  term  restoration. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Sulcosyn  solution  is  1,956  days.  Of  this 
time.  1,148  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  808  days  occurred  during 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
April  24, 1980.  FDA  verified  that  the 
notice  of  claimed  investigational 
exemption  became  effective  on  April  24. 
1980. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  June  15, 1983.  The 
applicant  claims  that  the  new  drug 
application  for  the  drug  (NDA  18-738) 
was  initially  submittd  on  )une  13, 1983. 
However,  FDA  did  not  receive  the  full 
application  until  June  15, 1983. 

3.  The  dote  the  application  was 
approved:  August  30, 1985.  FDA  verified 
that  NDA  18-738  was  approved  on 
August  30, 1985. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  February  21, 1986,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petiton  FDA, 
or  or  before  June  23, 1986,  for  a 
determination  regarding  whether  the 
aRplicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
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period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facta  to  merit  an 
FDA  investigation.  (See  R  Rept  857. 
Part  1, 98th  Cong..  2d  Sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies]  and  identified  with  the 
document  number  found  in  brackets  in 
the  heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  dirough  Friday. 

Dated:  Decembr  18, 1965. 
Stuart  L  Nighdnsaia. 

Associate  Commiasioner  for  Health  Affairs, 
|FR  Doc  85-30320  Filed  12-23-85;  8:45  am] 

BtLUNO  COOK  41«-ai-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Kemmerer  Resource  Area,  Rock 
Springs  District,  WY;  Availability  of 
Proposed  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  notice  that  the  proposed 
resource  management  plan  and  final 
environmental  impact  statement  for  the 
Kemmerer  Resource  Area,  Rock  Springs 
District,  Wyoming,  is  available  for 
public  review. 

SUMMARY:  The  Kenunerer  Resource 
Management  Kan  (RMP)  and 
Environmental  Impact  Statement  (EIS) 
presents  the  proposed  plan  for  managing 
the  Kemmerer  Resource  Area  in 
southwestern  Wyoming.  Copies  are 
available  from  the  Rock  Springs  District 
Office  at  the  address  listed  below.  The 
docimient  is  also  available  for  review  at 
the  Kemmerer  Resource  Area  Office  in 
Kemmerer,  Wyoming.  Note  that  this 
final  EIS  is  an  abbreviated  docujnent. 
The  draft  and  final  EIS's  collectively, 
provide  the  complete  description  and 
analyses  of  all  alternatives  that  were 
considered. 

The  protest  period  on  the  proposed 
RMP  and  final  EIS  will  begin  on  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  filing  in  the 
Federal  Register  and  will  end  30  days 
later.  Any  person  who  participated  in 
the  planning  process  and  who  has  an 
interest  which  is  or  may  be  adversely 
affected  by  adoption  of  the  proposed 
plan  may  protest  its  approval.  A  protest 
may  raise  only  those  issues  the 


per8on(8)  submitted  for  the  record 
during  the  planning  process. 

Protests  must  be  sent  in  writing  to 
Director  (202),  Room  906,  Premier 
Building,  Bureau  of  Land  Management, 
1800  C  Street  NW..  Washington,  DC 
20240,  before  the  end  of  the  30-day 
protest  period.  A  protest  must  contain: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  plan  being  protested. 

4.  A  copy  of  all  documents  addresing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party,  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record. 

5.  A  concise  explaining  why  the 
proposed  management  plan  is  believed 
to  be  wrong. 

Following  the  30-day  protest  period, 
the  proposed  plan,  excluding  any 
portion  under  protest,  will  be  approved 
and  a  record  of  decision  will  be 
prepared.  Approval  will  be  withheld  on 
any  portion  of  the  plan  under  protest 
until  final  action  on  the  protest  has  been 
completed. 

SUPPLEMENTANV  INKNOMATtON:  The 

Kemmerer  Resource  Area  mchides 
approximately  1,633.000  acres  of  pubbc 
land  and  approximately  1.8374XX)  acres 
of  Federal  mineral  estate  administered 
byBLM. 

The  EIS  analyzes  six  alternative  plans 
that  address  issues  concerning 
geophysical  exploration,  oil  and  gas 
exploration  and  development, 
reclamation,  range  management,  wildlife 
and  riparian  habitat,  recreation,  land 
tenure  adjustment  access,  and  utility 
and  communication  uses  of  the  BLM 
administered  public  lands  and  mineral 
estate  in  the  Kemmerer  Resource  Area. 

The  draft  EIS  was  filed  on  April  12. 
1985.  A  90-day  pubhc  comment  period 
was  provided.  As  a  result  of  public 
comments  and  an  internal  review,  the 
preferred  alternative  described  in  the 
draft  EIS  has  been  modified  sHghtly  and 
selected  as  the  proposed  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alan  Stein,  Team  Leader,  Rock 
Springs  District.  BLM,  U.S.  Hi^way  191 
North,  P.O.  Box  1869,  Rock  Springs. 
Wyoming  82902-1868. 
Hillary  A.  Odm, 
State  Director. 
[PR  Doc.  85-30482,  Filed  12-23-85;  8:45  am) 

BILLING  CODE  4310-23-M 


National  Wildlife  Federation  v.  Burford; 
Publication  of  Court  Order 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  Publication  of  Court 

Order. 

summary:  On  December  19. 1985,  the 
United  States  District  Court  for  the 
District  of  Columbia  issued  an  Order  in 
the  case  of  the  National  Wildlife 
Federation  v.  Burford,  Civil  Action  No. 
85-2238,  staying  the  Court's  Order  of 
December  4, 1985,  published  in  the 
Federal  Register  on  December  18, 1985 
(50  FR  51609),  pending  the  resotutitHi  of 
the  defendants'  motion  to  amend, 
reconsider,  and  clarify  that  Order.  The 
Order  of  December  19. 1985.  further 
required  the  defendants  to  publish 
notice  of  this  stay  in  the  Federal 
Registar  forthwidi.  In  comptiance 
therewith,  the  Order  of  December  19. 
1985,  is  hereby  published: 

In  the  United  State*  District  Court  for  the 
District  of  Columbia 

National  Wildlife  Federation,  Plaintiff,  ». 
RobeH  F.  Burford,  et  ^,,  Defendants,:  Chrfl 
Action  No.  85-2238. 

Order 

Upon  consideration  of  defendants' 
motion  for  a  stay  of  this  Court's  Order  of 
December  4, 1985,  it  is  by  the  Court  this 
19th  day  of  December,  198[5]. 

Ordered,  That  defendants'  motion  is 
granted  and  this  Court's  Order  of 
December  4. 1985.  is  stayed  pending  the 
resolution  of  defendants'  motion  to 
amend,  reconsider  and  clarify  that 
order.  Notice  of  this  stay  shall  be 
published  by  defendants  forthwith  in  the 
Federal  Register. 
I.H.  Pratt 

United  States  District  fudge. 
Robert  F.  Burford. 
Director. 
[FR  Doc.  85-30497  Filed  12-23-85;  8:45  am) 

BILLNM  coot  4310-«4-M 


Fisti  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq-Y 
PRT-702038 

Applicant:  John  Sutterlin.  Auburn,  WA 

'The  applicant  requests  a  permit  to 
import  3.4  white-eared  pheasants 
[Crossoptilon  crossoptihn]  fiT>m  Harry  |. 
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Hardy,  South  View  Avaries,  Bumaby, 
British  Columbia,  for  the  purpose  of 
enhancement  of  propagation. 
PRT-702031 

Applicant:  San  Diego  Zoological  Society, 

San  Diego,  CA 

The  applicant  requests  a  permit  to 
offer  for  sale  in  foreign  commerce  six 
Przewalski's  horses  [Equus  przewalskii) 
to  the  Chinese  Forestry  Department, 
People's  Republic  of  China,  for  the 
purpose  of  enhancement  of  propagation. 

PRT-684687 

Applicant:  Dr.  Jerome  A.  Jackson, 

Mississippi  State,  MS 

The  applicant  requests  an  amendment 
to  his  endangered  species  permit,  PRT- 
684687,  to  allow  for  the  capture, 
banding,  and  color  banding  of  red- 
cockaded  woodpeckers  (Picoides 
borealis)  in  Fork  Polk  and  the 
D'Arbonne  National  Wildlife  Refuge  in 
Louisiana  for  the  purpose  of  scientific 
research. 

PRT-701572 

Applicant:  Peregrine  Fund,  Inc.,  Ithaca, 

NY 

The  applicant  requests  a  permit  to 
import  up  to  6  Mauritius  Kestrels  [Falco 
punctatus)  from  the  Government  of 
Mauritius  aviaries.  Black  River, 
Mauritius  to  establish  a  separate 
breeding  colony  for  enhancement  of 
population  and  protection  of  the  species. 
PRT-700592 

Applicant:  Hugh  Kauer,  Warren,  MI 
The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  (Damaliscus  dorcas 
dorcas),  culled  from  the  captive  herd  of 
Mr.  J.  D' Alton  of  Bredasdorp,  South 
Africa,  for  the  purpose  of  enhancement 
of  propagation.  - 

PRT-701830 

Applicant:  George  E.  Norris,  Bodfish,  CA 

The  applicant  requests  a  permit  to 
import  two  white-earned  pheasants 
[Crossoptilon  crossopitilon)  from  Harry 
Hardy,  Bumaby,  British  Columbia, 
Canada,  for  the  purpose  of  enhancement 
of  propagation. 
PRT-698692 

Applicant:  Harvard  Museum  of 
Comparative  Zoology,  Cambridge. 
MA 

The  applicant  requests  a  permit- to 
export  and  reimport  nonliving  museum 
specimens  of  endangered  or  threatened 
species,  accessioned  into  university 
collection,  for  research  purposes. 
PRT-702299 

Applicant:  University  of  North  Alabama. 

Florence,  AL 

The  applicant  requests  a  permit  to 
survey  while  wading  or  diving  or  sample 


by  hand  dredging,  birdwing  pearly 
mussel  (Conradilla  caelata]  and 
Cumberland  monkeyface  mussel 
XQuadruIa  intermedia)  in  the  Duck 
River,  Tennessee;  and  to  use  a  number 
of  birdwing  pearly  mussel  to  parasitize 
host  Hsh  and/or  transplant  to  Cypress 
Creek,  Alabama,  and  Elk  Creek, 
Tennessee  for  propagation  of  the 
species. 

PRT-701648  I 

Applicant:  International  Animal 

Exchange,  Femdale,  MI 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  ocelots  [Felis  pardalis]  and  export 
said  animals  to  Dianne  Best,  Anola, 
Manitoba,  Canada,  for  enhancement  of 
propagation. 
PRT-702154  I 

Applicant:  Caldwell  Schools,  Inc.,  Tyler, 

TX 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  from 
the  Los  Angeles  Zoo  an  ocelot  [Felis 
pardalis)  for  enhancement  of 
propagation. 
PRT-702151 

Applicant:  U.S.  Bureau  of  Land 
Management  and  the  California 
Energy  Commission,  Sacramento,  CA 
The  applicant  requests  a  permit  to 
take  (capture,  band,  attach  radio 
transmitters)  bald  eagles  [Haliaeetus 
leucocephalus]  in  California  for  the 
purpose  of  scientific  research. 

PRT-702349  |  __ 

Applicant:  Los  Angeles  Zoo,  Los 

Angeles,  CA 

The  applicant  requests  a  permit  to 
import  up  to  20  golden-headed  tamarins 
[Leontopithecus  chrysomelas)  from 
Brazihan  Institute  of  Forestry 
Development  (IBDF),  Brazil,  for  the 
purpose  of  enhancement  of  propagation. 

Documents  and  other  information 
subgiitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Arlington.  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 


Dated:  December  19. 1985. 
Lairy  LaRochelle, 

Acting  Chief,  Branch  of  Permits,  Federal 
Wildlife  Permit  Office. 

(PR  Doc.  85-30381  Filed  12-23-85:  8:45  am] 

BILUNO  CODE  4310-SB-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  18, 1985.  Pursuant  to  S  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by 
January  8, 1986. . 
Carol  0.  Shull,       | 
Chief  of  Registration,  National  Register. 

The  15-day  commenting  period  for  the 
following  property  is  to  be  waived  in 
order  to  assist  the  buildings 
preservation. 


FLORIDA 


J 


Palm  Beach  County 

Palm  Beach  Daily  News  Building,  204 
Brazilian  Ave. 

[PR  Doc.  85-30356  Filed  12-23-85;  8:45  am] 

BILLING  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  14, 1985.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  > 

January  8, 1986. 
Carol  D.  Shull, 

Chief  of  Registration.  National  Register 
ALABAMA  < 

Jefferson  County    ' 

Birmingham,  Morris  A  venue — First  A  venue 
North  Historic  District,  2000—2400  blks. 
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Morris  Ave.,  and  2100—2500  blks.  First 
Avenue  N. 

CAUFORNIA 

Lot  Angeles  County 

5O0  Varas  Square — Government  ffeserve 

COLORADO 

Arapahoe  County 

Aurora,  Gully  Homestead.  200  S.  Chambers 
Rd. 

Denver  County 

Denver,  Niblock — Yacovetta  Terrace.  1301 — 

1319  W.  35th  Ave. 
Denver,  Potter  Highlands  Historic  District. 

Roughly  bounded  by  W.  38th,  Zuni.  &  W. 

32nd  Sts.  and  Federal  Blvd. 

Saguache  County 

Crestone,  Crestone  School.  Cottonwood  St. 
and  Carbonate  Ave. 

CONNECTICUT 

Fairfield  County 

Norwalk,  United  States  Post  Office—South 
Norwalk.  16  Washington  St. 

Hampden  County 

Holyoke,  United  States  Post  Office— Holyoke 
Main.  650  Dwight  St. 

Hartford  County 

Manchester,  United  States  Post  Office — 
Manchester  Main.  479  Main — Center  St. 

New  Haven  County 

Meriden,  United  States  Post  Office — Meriden 

Main.  89  N.  Colony  St. 
Naugafuck,  United  States  Post  Office — 

Naugatuck  Main.  Church  and  Cedar  Sts. 

New  London  County 

New  London,  United  States  Post  Office — 
New  London  Main,  27  Masonic  St. 

LOUISL\NA 

East  Baton  Rouge  Parish 

Baton  Rouge,  Louisiana  National  Bank 
Building,  236  Riverside  Mall 

MARYLAND 

Baltimore  (Independent  City) 

Lyric  Theatre,  124  W.  Mount  Royal  Ave. 

MASSACHUSETTS 

Norfolk  County 

Brookline.  Dutch  House  (The)  (Brookline 

MRA),  20  Netherlands  Rd. 
Brookline.  Spooner,  William,  House 

(Brookline  MRA),  191  Clyde  St. 

NEW  YORK 

St.  Lawrence  County 

Ogdensburg.  Fine,  fudge  John,  House,  422 
State  St. 

OHIO 

Cuyahoga  County 

Beachwood,  Hanger  (The).  24400  Cedar  Rd. 


PENNSYLVANL\ 
Bucks  County 

Langhome,  Longhome  Library,  160  W.  Maple 
Ave. 

Montgomery  County 

Royersford,  Continental  Stove  Works,  Fir»t 
St.  above  Main 

SOUTH  CAROLINA 

* 

Lee  County 

Bishopville,  Bishopville  Commercial  Historic 

District  (Bishopville  MRA),  N.  Main  St 

between  W.  Church  and  Cedar  Lane  and 

along  Cedar  Lane 
Bishopville.  Carnes,  James,  House 

(Bishopville  MRA),  200  S.  Main  St. 
Bishopville,  Fraser,  Thomas,  House 

(Bishopville  MRA),  US  15 
Bishopville,  Manor  (The)  (Bishopville  MRA), 

529  N.  Main  St. 
Bishopville,  Rogers,  William,  House 

(Bishopville  MRA).  531  W.  Church  SL 
Bishopville,  South  Main  Historic  District 

(Bishopville  MRA),  S.  Main  between  E. 

Harris  and  W.  Ridge  Sts. 
Bishopville,  Spencer  House  (Bishopville 

MRA),  817  N.  Main  St. 
Bishopville,  Tall  Oaks  (Bishopville  MRA), 

OH  341 

[FR  Doc.  85-30352  Filed  12-23-85:  8:45  am] 

BILLINO  CODE  4S10-7D-M 


INTERSTATE  COMMERCE 
COMMISSION 

[  Docket  No.  AB-6  (Sub-No.  273)] 

Burlington  Nortttem  Railroad  Co.— 
AlMndonment— in  Johnson  and 
Nemaha  Countries,  NE; 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  to  abandon 
its  13.07-mile  rail  line  between  milepost 
60.77  near  Tecumseh  and  milepost  47.70 
near  Johnson  in  Johnson  and  Nemaha 
Counties,  NE.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  Bnds  that:  (1)  A 
Hnancially  responsible  person  has 
offered  Hnancial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corned  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 


service  are  contained  in  49  U.S.C.  10905 

and  49  CFR  Part  1152. 

James  H.  Bayne, 

Secretary. 

[FR  Doc.  85-30334  Filed  12-23-85;  8:45  am] 

atLUNG  CODE  703S-01-II 


(Doefcat  Na  AB-43  (Sub^to.  140X)] 

Illinois  Central  Gulf  Railroad  Ca— 
Abandonment  Exemption    In 
Rocfcford,  IL;  Exemption 

Applicant.  Illinois  Central  Gulf 
Railroad  Company  (ICG),  has  filed  a 
notice  of  exemption  under  49  CFR  Part 
1152  Subpart  F — Exempt  Abandonments 
to  abandon  a  segment  of  railroad  from 
6th  Street  to  Kishwaukee  Street,  a 
distance  of  approximately  0.3  miles,  in 
Rockford,  IL 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  trafBc 
is  not  moved  over  the  line,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  LCC  91 
(1979). 

The  exemption  will  be  effective 
January  23. 1986  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  must 
be  filed  by  January  3, 1986,  and  petitions 
for  reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  January  13, 
1986,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative:  Richard  M.  Kamowski. 
233  North  Michigan  Avenue.  Chicaga  IL 
60601. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  December  12, 1965. 


BEST  COPY  AVAILABLE 
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By  the  Commiuion,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 
l»mm  H.  Beyne. 
Secretary. 

|FR  Doc  8^-^0333  Filed  12-2a-a5:  8:45  amj 
MLLMOCOOC  703S-01-II 


(Docket  Na  AB-1  (Sub-No.  186)] 

Chicago  and  North  Western 
Transportation  Co;  AlMndonment  and 
Discontinuance  of  Service  in 
Leavenworth  and  Wyandotte  Counties, 
KS.  and  Platte  and  Budtanan  Counties, 
MOj  Findnigs 

The  Commission  has  issued  a 
certificate  authorizing  Chicago  and 
North  Western  Transportation  Company 
to  (1)  abandon  its  30.7-mile  line  of 
railroad  between  Leavenworth.  KS 
(milepost  25.0)  and  BC  Junction,  MO 
(milepost  52.9).  and  between  milepost 
61.7  and  milepost  64.0  at  SL  Joseph.  MO; 
(2)  discontinue  service  over  a  23.0-miie 
line  of  trackage  of  the  Missouri  Pacific 
Railroad  Company  between  Kansas  City 
(milepost  287.5)  and  Leavenworth.  ICS 
(milepost  309.2)  and  an  additional  7.140 
feet  of  track  lacking  milepost 
designation  at  Kansas  City.  iCS;  (3) 
discontinue  service  over  7.5-mile  line  of 
trackage  of  the  Atchison.  Topeka  and 
Santa  Fe  Railway  Company  between  BC 
Jimction  (milepost  65.3)  and  Terminal 
Yard  (SL  Joseph),  MO  (milepost  72.8);  (4) 
discontinue  service  over  0.5-mile  line  of 
trackage  of  the  St.  Joseph  Terminal. 
Railroad  Company  between  Station 
42 -(-45  and  StaHon  66-»-27  at  SL  Joseph, 
MO:  and  (5)  discontinue  service  over 
0.8-mile  line  of  trackage  of  the 
Burhngton  Northern  Railroad  Company, 
between  milepost  61.7  and  milepost  62.5 
at  SL  Joseph,  MO,  in  Leavenworth  and 
Wyandotte  Counties.  KS,  and  Platte  and 
Buchanan  Counties,  MO. 

The  abandonment  and  discontinuance 
of  service  certlHcate  will  become 
elective  30  days  after  this  publication 
unless  the  Commission  also  Hnds  that: 
(1)  A  financially  responsible  person  has 
offered  fmancial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
nied  with  the  Conunission  and  the 
appUcant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 


Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
lames  H.  Bayne, 
Secretary. 
(FR  Doc  85-30371.  Filed  12-23-85;  8:45  am) 

■tUJNO  COOC  703S-01-M 


DEPAimiENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperathre  Research  Act  of  1984; 
Portland  Cement  Association 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984.  Pub. 
L  98-462  ("the  Act"),  the  Portland 
Cement  Association  ("PCA")  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  a  change 
in  its  membership.  Specifically, 
Hawaiian  Cement  is  now  a  member  of 
the  PCA.  At  present  the  members  of  the 
PCA  are: 

Aetna  Cement  Corp. 

Alaska  Basic  Industries 

Ash  Grove  Cement  Co. 

Ash  Grove  Cement  West,  Inc. 

Blue  Circle  Atlantic 

Blue  Circle  Inc 

CalMat  Co. 

Capitol  Aggregates.  Inc 

Dragon  Products  Co. 

General  Portland  Inc 

Genstar  Cement  Co. 

Gifford-Hill  &  Co..  Inc 

Hawaiian  Cement 

Ideal  Basic  Industries,  Cement  Division 

Independent  Cement  Corp. 

Lehigh  Portland  Cement  Co. 

Lone  Star  Industries,  Inc. 

The  Monarch  Cement  Co. 

Moore  McCormack  Cement,  Inc 

Northwestern  States  Portland  Cement  Co. 

Rinker  Portland  Cement  Corp. 

Rochester  Portland  Cement  Corp. 

St.  Marys  Peerless  Cement  Co. 

Si  Marys  Wisconsin  Cement  Inc 

The  South  Dakota  Cement  Plant 

Southwestern  Portland  Cement  Co. 

Canada  Cement  Lafarge  Ltd. 

Ciment  Quebec  Inc 

Federal  White  Cement  Ltd. 

Genstar  Cement  Limited 

Lake  Ontario  Cement  Limited 

Miron  Inc 

North  Star  Cement  Limited  St.  Lawrence 

Cement  Inc. 
St.  Marys  Cement  Limited 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates,"  together  with  PCA 
members,  in  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Conunittee: 


UMI 


Holderbank  Consulting,  Ltd. 
Humboldt  Wedag  Co. 
Centennial  Engineering,  Inc. 
Allis-Chalmers  Coip. 
F.L  Smidth  and  Co. 
Claudius  Peters.  Inc. 
Polysius  Corp.       { 
The  Fuller  Co. 

The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintififs  to  actual  damages  under 
specified  circiunstances.  The  original 
notification,  identifying  the  original 
parties  to  the  venture  and  describing  in 
general  terms  the  area  of  planned 
activities  of  the  venture,  is  published  at 
50  FR  5015  (1985). 
Joseph  H.  Widmar, 

Director  Operations,  Antitrust  Division. 
[FR  Doc.  85-30345  Filed  12-23-85;  8:45  amJ 

BtLLING  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Semiconductor  Research  Corp. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  No.  98-462  ("the  Act"),  Semiconductor 
Research  Corporation  ("SRC)  has  filed 
a  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
certain  changes  in  the  membership  of 
SRC.  The  changes  consist  of  the 
addition  of  the  following  companies  to 
the  Semiconductor  Equipment  and 
Materials  Institute,  Inc.  ("SEMI") 
Chapter  of  the  SRC: 
Amedyne 

Eagle-Picher  Ind.  Inc. 
E/G  Electrograph  Inc. 
Gryphon  Products 

Hercules  Specialty  Chemicals  Company 
Leighton  Electronics  Inc. 
Machine  Intelligence  Corporation 
Oneac  Corporation 
Peak  Systems,  Inc. 
The  SEMI  Group,  Inc. 
XMR,  Inc. 

SRC  filed  its  notification  of  these 
membership  changes  for  the  purpose  of 
extending  the  Act's  provision  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
SRC  and  SRC's  general  areas  of  planned 
activity  are  given  below. 

SRC  is  a  joint  venture  which,  with  the 
addition  of  the  previously  identified 
companies  to  the  SEMI  Chapter, 
consists  of  the  following  members: 

Advanced  MicroDevices,  Incorporated 
AT&T  Technologies,  Incorporated 


Burroughs  Corporation 

Control  Data  Corporation 

Digital  Equipment  Corporation 

E.I.  du  Pont  de  Nemours  &  Company 

Eastman  Kodak  Company 

Eaton  Corporation 

CCA  Corporation 

General  Electric  Corporation 

General  Motors  Corporation 

Goodyear  Aerospace  Corporation 

GTE  Laboratories,  Incorporated 

Harris  Corporation 

Hewlett-Packard  Company 

Honeywell,  Incorporated 

IBM  Corperation 

Intel  Corporation 

LSI  Logic  Corporation 

Monolithic  Memories,  Incorporated 

Monsanto  Company 

Motorola,  Incorporated 

National  Semiconductor  Corporation 

Perkin-Elmer  Corporation 

RCA  Corporation 

SEMI  Chapter,  consisting  of  FEP 

ANALYTIC  (division  of  Verity 

Instruments,  Inc.) 
Amedyne 

Eagle-Picher  Ind.  Inc. 
Flexible  Manufacturing  Systems,  Inc. 
Gryphon  Products 

Hercules  Specialty  Chemicals  Company 
Ion  Beam  Technologies,  Inc. 
Isitec  Corporation 
Micro  Mask,  Incorporated 
Pacific  Western  Systems,  Incorporated 
Probe-Rite,  Incorporated 
Pure  Aire  Corporation 
Mac  Dermid,  Inc. 
Machine  Technology,  Inc. 
Micrion  Corporation 
Micronix  Corporation 
Oneac  Corporatioti 
Peak  Systems,  Inc. 
Semi-Gas  Systems,  Incorporated 
Silsco,  Inc. 
The  SEMI  Group 
Universal  Energy  Systems,  Inc. 
VLSI  Standards,  Inc. 
XMR,  Inc. 

Silicon  Systems,  Incorporated 
Sperry  Corporation 
Texas  Instruments,  Incorporated 
Union  Carbide  Corporation 
Varian  Associates,  Incorporated 
Westinghouse  Electric  Corporation 
Xerox  Corporation 
Zilog,  Incorporated  , 

SRC's  purpose  is  to  plan,  promote, 
coordinate,  sponsor,  and  conduct 
research  supportive  of  the 
semiconductor  industry  and  directed 
toward: 

1.  Increasing  knowledge  of 
semiconductory  materials  and 
phenomena,  and  of  related  scientific  and 
engineering  subjects  that  are  required 
for  the  useful  application  of 
semiconductors; 


2.  Developing  new  and  more  efficient 
designs  and  manufacturing  technologies 
for  semiconductor  devices; 

3.  Identifying  directions,  limits, 
opportunities,  and  problems  in  generic 
semiconductor  technologies; 

4.  Increasing  the  number  of  scientists 
and  engineers  proficient  in  research, 
development  and  manufactiire  of 
semiconductor  devices; 

5.  Increasing  industry-university  ties, 
establishing  university  semiconductor 
research  centers  with  major  long-term 
research  centers  with  major  long-term 
research  thrusts,  and  developing 
university  semiconductor  research 
activities  with  more  precisely  defined, 
short-terms  objectives; 

6.  Developing  more  relevant  graduate 
school  education  and  a  larger  supply  of 
graduate  students  in  areas  related  to 
semiconductor  technology; 

7.  Increasing  the  ability  of  universities 
to  attract  and  retain  competent  faculty 
in  the  semiconductor  field; 

8.  Decreasing  fragmentation  and 
redundancy  in  United  States 
semiconductor  research; 

9.  Establishing  advanced  research 
e^orts  for  critical  semiconductor 
technology  areas  that  are  beyond  the 
individual  resources  of  many  SRC 
members; 

10.  Promoting  efficient  communication 
of  research  results  to  SRC  members  and 
to  the  United  States  semiconductor 
conununity  as  a  whole. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  B4-30346  Filed  12-23-85:  8:45  am] 
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National  Institute  of  Justice 

Adult  Property  Offenders  Study, 
Comment  Availability 

"The  Feasibility  of  an  Ethnographic 
Study  of  Adult  Property  Offenders,"  by 
Barry  Glassner  is  currently  available  for 
comment.  This  report  is  a  part  of  the 
material  that  the  National  Institute  of 
Justice  staff  will  be  considering  in 
deciding  whether  or  not  to  recommend 
initiating  a  program  of  grant  support  for 
such  research.  Issues  typifying  current 
research  and  policy  interest  might 
include  the  following: 

1.  Individual  perceptions  of  the  risks 
involved  in  the  commission  of  property 
crimes  and  measures  adopted  to 
minimize  these  risks. 

2.  Offenders'  perceptions  of  the 
criminal  justice  sanction  threat  and  the 
prior  experience  with  crime  and  the 
criminal  justice  system  that  led  to  this 
assessment. 

3.  Variation  in  individual  crime 
commission  frequencies  with  factors 


such  as  age,  employment  and  drug 
dependence  and,  in  particular,  with 
accumulated  experience  with  crime  and 
criminal  justice  system  processes. 

4.  Patterns  to  behavior  in  commission 
of  property  crimes  including  such  things 
as  choice  of  victims,  networks  of  co- 
participants  and  confederates  and 
outlets  for  disposal  of  stolen  goods. 

A  program  of  research  that  studies 
active,  non-incarcerated  property 
offenders  (if  such  research  is  feasible) 
could  be  a  valuable  complement  to 
those  studies  that  allow  an  analysis  of 
information  from  and  about  a  much 
larger  number  of  subjects.  We  are  now 
seeking  comments  on  the  general 
program  idea.  The  Glassner  paper 
should  be  viewed  as  a  point  of 
departure  for  your  conunents.  Copies  of 
the  paper  are  available  from:  The 
Offender  Perceptions  Program  Manager. 
Center  for  Crime  Control  Research. 
National  Institute  of  Justice.  633  Indiana 
Ave.,  NW.  Room  900,  Washington.  DC 
20531. 

Comments  should  be  sent  before 
February  15, 1986  to  the  above  address. 

Date:  December  16. 1965. 
James  K.  Stewart, 

Director. 

[FR  Doc.  84-30317  Filed  12-2^-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

The  Steering  Subcommittae  of  the 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Poiqr; 
IWeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  January  14. 1986: 
9:30  a.m..  Rm.  S4215.  A&B  Frances 
Perkins,  Department  of  Labor  Building. 
200  Constitution  Avenue.  NW.. 
Washington.  DC. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d]  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Femand  Lavallee.  Executive  Secretary. 
Labor  Advisory  Committee.  Phone:  (202) 
523-6565. 
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Signed  at  Washington.  DC  this  18th  day  of 
December  198S. 

XobeH  W.  Searby. 

Deputy  Undersecretary,  Inlemational 
Affairs. 

|FR  Doc  86-30376  Filed  12-23-65;  8:45  amj 
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Mine  Safety  and  Health  Aclministration 

IDockcl  Na  M-«2-2(MiI 

Union  OH  Co.  of  CaNfomia;  f>etition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Union  Oil  Company  of  California, 
2717  County  Road  215,  P.O.  Box  76, 
Parachute,  Colorado  81635  has  filed  an 
amendment  to  a  petition  for 
modification.  On  May  4, 1962,  Unien  Oil 
Company  of  California  submitted  a 
petition  to  modify  the  application  of  30 
CFR  57.15-31(a)  (self-rescue  devices)  to 
its  Parachute  Creek  Mine  (I.D.  No.  05- 
03143]  located  in  Carfield  County, 
Colorado.  On  June  4. 1982.  MSHA 
published  notice  of  the  petition  in  the 
Federal  Register  (47  FR  24485).  allowing 
interested  parties  30  days  to  submit 
comments.  On  October  14, 1982,  MSHA 
granted  the  petition  for  specified  areas 
of  the  mine.  On  November  1, 1985,  the 
petitioner  submitted  a  request  to  amend 
the  original  petition  for  modification  to 
extend  the  proposed  alternative  method 
of  compliance. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  self-rescue  devices' 
meeting  the  requirements  of  30  CFR 
57.15-30  be  worn  or  carried  by  all 
persons  underground. 

2.  On  October  14, 1982.  MSHA  granted 
the  petition  allowing  miners  to  enter  into 
an  underground  office  building  and 
change  room  complex  without  carrying  a 
self-rescuer.  The  petitioner  wants  to 
extend  the  provisions  to  include  a 
modular  training  building  adjacent  to 
the  underground  office  and  change  room 
complex. 

3.  Petitioner  states  that  the  training 
building  is  situated  in  the  same  drift  that 
the  office  and  change  room  complex  is 
located  in  and  is  within  34  feet  of  a  door 
providing  ingress  and  egress  into  the 
office  and  change  room  complex.  The 
building  is  equipped  with  telephones 
and  the  audible  emergency  alarms  can 
be  clearly  heard  when  in  this  building. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  23, 198&  Copies  of  the 
amendJinent  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address 

Dated:  December  4. 1965. 
Patrida  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  85-30377  Hlad  12-23-85:  8:45  am] 
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Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
Occupationai  Safety  and  Healtti; 
Meeting 

Notice  is  hereby  given  that  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health, 
established  under  Section  1-5  of 
Executive  Order  12196  of  February  26, 
1980,  published  in  the  Federal  Register. 
February  27, 1980  (45  FR  12769),  wUl 
meet  on  January  8. 1986,  starting  at  lOKX) 
a.m.  in  Room  N3437  ABCD.  of  the 
Frances  Perkins  Department  of  Labor 
Building,  200  Constitution  Avenue,  NW.. 
Washington,  DC.  The  meeting  will  be 
open  to  the  public. 

The  agenda  provides  for: 
I.  Call  to  Order  (Announcements) 
U.  Introduction  of  Reappointees 
ni.  Election  of  Vice  Chairman 
rV.  Approval  of  Minutes  of  October  10. 

1984  Meeting 

V.  Applicability  of  Hazard 
Communication  Standard  in  the 
Federal  Sector 

VI.  Reports 

A.  President's  3%  Goal 

B.  Safety  Belt  Executive  Order 

C.  Highlights  of  40th  Annual  Federal 

Safety  and  Health  Conference 

D.  Status  of  use  of  OWCP  Statistics 

E.  Targeted  Inspection  Program  for  1986 

F.  Reprisals 

VII.  New  Business 

Dates  of  1986  FACOSH  Meetings: 

January  8,  April  9,  July  9,  October  8 

VIII.  Adjournment 

The  Council  welcomes  written  data, 
views  or  comments  concerning  safety 
and  health  programs  for  Federal 
employees,  including  comments  on  the 


agenda  items.  All  such  submissions 
received  by  close  of  business  January  3, 
1986,  will  be  provided  to  the  members  of 
the  Council  and  included  in  the  record 
of  the  meeting. 

The  Council  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  orally  address  the 
Council  at  the  meeting  should  submit  a 
written  request  to  be  heard  by  close  of 
business  January  3, 1986.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  appearance  will  be 
made,  a  short  summary  of  the  intended 
presentation  and  an  estimate  of  the 
amount  of  time  needed. 

All  communications  regarding  this 
Advisory  Council  should  be  addressed 
to  John  E.  Plummer,  Director,  Office  of 
Federal  Agency  Programs,  Department 
of  Labor,  OSHA,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW., 
Room  N3613,  Washington,  DC  202ia 
telephone  (202)  523-9329. 

Signed  at  Washington,  DC  this  19th  day  of 
December  1985.        j 

Patrick  IL  Tyaon.      ^ 

Acting  Assistant  Secretary. 

[FR  Doc  85-30375  Filed  12-23-85;  8:45  am] 
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NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY  ' 

Notice  of  Hearing 

Summary:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  notice  is  hereby 
given  of  a  public  hearing  of  the  National 
Commission  for  Employment  Policy  in 
the  auditorium  of  the  Murry  Bergtraum 
High  School  for  Business  Careers,  411 
Pearl  Street.  New  York.  New  York. 

Date:  Thursday,  January  9, 1986, 9:00 
a.m.  to  12:00  p.m. 

Status:  This  hearing  is  open  to  the 
public. 

Matters  to  be  discussed:  Commission 
members  will  hear  testimony  from 
various  local  govenunent,  business, 
education  and  community  witnesses 
regarding  basic  skiUs  remediation  and 
dropout  prevention  for  New  York  City 
youth.  Witnesses  will  testify  on  the 
importance  of  basic  academic  skills  to 
yoiu^  people's  success  in  the  job 
market. 

For  further  information,  contact:  Ms. 
Nancy  ReMine  Trego,  National 
Commission  for  Employment  Policy, 
1522  K  Street,  NW.,  Suite  300, 
Washington,  DC  20005.  (202)  724-1545. 

Supplementary  Information:  The 
National  Commission  for  Employment 
Policy  is  authorized  by  the  Job  Training 


Partnership  Act  (Pub.  L  97-380).  The 
Act  gives  the  Commission  the  broad 
responsibility  of  advising  the  President 
and  the  Congress.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Commission  so  that 
appropriate  accommodations  can  be 
made.  No  public  testimony  will  be 
authorized  except  by  those  asked  to  do 
so  prior  to  the  hearing  date.  However, 
written  testimony  for  the  record  will  be 
accepted  at  the  Commission  office 
through  January  17. 1986. 

Copies  of  the  testimony  and  materials 
prepared  for  the  hearing  will  be 
available  for  public  Inspection  at  the 
Commission's  ofncies,  1522  K  St  NW.. 
Suite  300,  Washington,  DC  20005. 

Signed  this  12  day  of  December,  1985. 
Carol  |.  Romero, 
Acting  Director. 
(FR  Doc.  85-30374  Filed  12-23-85;  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Infonnation  Collection 
Activities  Undw  OMB  Review 

agency:  National  Endowment  for  the 
Humanities,  NFAH. 
action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  23, 1986. 
ADDRESS:  Send  comments  to  Ms.  Ingrid 
Foreman,  Management  Assistant. 
National  EndowmeAt  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1110  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506 
12O2-78&-0233)  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  726  Jackson 
Place  NW.  Room  3208,  Washmgton,  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endovkrment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue  NW, 
Washington.  DC  20506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SU^PLOIENTARV  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 


following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  from  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report:  (5)  what  form  will  be 
used  for;  (^  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  boars  needed  to  fill  out  the 
form.  None  of  these  entries  are  subiect 
to  44  U.S.C  3504(h}. 

Category:  Extension 

Title:  General  Programs:  General 

Program  Performance  Requirements 
Frequency  of  Collection:  It  varies.  It 

could  be  quarterly,  semi-annually  or 

annually 
Respondents:  Grantees 
Use:  Monitoring  and  evaluating  the 

accomplishment  of  a  grant 
Estimated  Number  of  Respondents:  53 
Estimated  Hours  for  Re^>ondents  to 

Provide  Information:  212 

Category:  Extension 

Title:  Reviewer  Evaluation 

Frequency  of  Collection:  When  the 
application  warrants  it.  On  occasion 
for  example,  the  panel  recommends 
further  review;  some  applications  are 
reviewed  if  the  budget  is  very  large, 
and  some  if  panel  cannot  reach  an. 
agreement  on  a  proposal  or  feel  that 
outside  expert  advice  should  be 
sought 

Respondents:  Experts  in  specific  field  of 
project 

Use:  To  provide  more  specific 
information  about  the  quality  or 
rationale  of  a  project  in  addition  to 
the  regular  panelist  review. 

Estimated  Number  of  Respondents:  400 
per  year 

Estimated  Hours  for  Respondents  to 
Provide  Information:  800 

Category:  Extension 

Title:  General  Programs  Museums  and 

Historical  Organizations  Guidelines 

and  Application  Instructors 
Frequency  of  Collection:  Twice  a  year  at 

eadi  deadline 
Respondents:  Museums  and  historical 

organizations 
Use:  Collection  of  infonnation  provides 

a  basis  for  evaluation  of  applications 

in  the  competitive  review  process  of 

grant  making 
Estimated  Number  of  Respondents:  440 
Estimated  Hours  for  Respondents  to 

Provide  Information:  35.200 

Category:  Extension 

Title:  General  Programs:  Humanities 
Projects  in  Libraries/GuideHnes  and 
Application  Instructions 

Frequency  of  Collection: ¥wioe  a  year  at 
each  deadline 

Respondents:  Colleges  and  universities, 
libraries,  private,  non-profit 
organizatkms.  civic  and  professional 


groups,  or  branches  of  state  or  local 

government 
Use:  Collection  of  information  provides 

a  basis  for  evaluation  of  applications 

in  the  competitive  review  process 
Estimated  Number  of  Respondents:  35 
Estimated  Hours  for  Respondents  to 

Provide  Infonnation:  2.800 

Category:  ExtensicMi 

Title:  General  Programs:  Humanities 

Projects  in  Youth/Guidelines  and 

Af^hcation  Instructions 
Frequency  of  Collection:  Twice  a  year 

eachdleadHne 
Respondents:  Colleges  and  universities. 

libraries,  private,  non-profit 

organizations,  civic  and  professional 

groups,  or  braaohes  of  state  or  local 

government 
Use:  Collection  of  information  provides 

a  basis  for  evaluation  of  applications 

in  the  competitive  review  process 
Estimated  Number  of  Respondents:  11 
Estimated  Hours  fc.  Respondents  to 

Provide  Information:  MK) 

Categorjr:  Extension 

Title:  PaneUst  Evaluation  Form 

Frequency  of  Collection:  Experts  in  the 
field  review  appUcations  after  each 
application  deadline,  "niere  are 
usually  two  deadlines  per  program  per 
year 

Respondents:  Scholars  and  experts  in 
specific  fields 

Use;  Collection  of  information  serves  as 
a  basis  for  each  panelist's  evaluatimi 
and  rating  of  a  proposal.  When  a 
panel  meets,  participants,  after 
discussion  based  on  their  notes,  then 
make  collectively  a  final 
recommendation  for  each  proposal  in 
the  competitive  process,  liiis 
information  is  used  extensively  as  a 
base  from  which  to  respond  to 
applicants  on  the  reasons  why  they 
have  not  received  funding. 

Estimated  Number  of  Respondents:  270 
per  year 

Estimated  Hours  for  Responoents  to 
Provide  Information:  9,945 

Category:  Extension 

Title:  General  Programs:  Humanities 

Projects  in  Media/Goidelines  and 

Application  Instructions 
Frequency  of  Collection:  Twice  a  year  at 

each  deadline 
Respondents:  Public  radio  and  television 

stations,  private,  non-iMt>fit 

organizations,  colleges  and 

universities,  or  branches  of  state  or 

local  government 
Use:  Collection  of  information  provides 

a  basis  for  evaluation  of  apjriications 

in  the  competitive  review  process 
Estimated  Number  of  Respondents:  355 
Estimated  Hours  for  Respondents  to 

Provide  Information:  fi6,800 
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Category:  Extension 

Title:  General  Programs:  Humanities 

Programs  for  Adults-Guidelines  and 

Application  Instructions 
Frequency  of  Collection:  Twice  a  year  at 

each  deadline 
Respondents:  Colleges  and  universities, 

libraries,  private,  non-proHt 

organizations,  civic  and  professional 

groups,  or  branches  of  state  or  local 

government 
Use:  Collection  of  information  provides 

a  basis  for  evaluation  applications  in 

the  competitive  review  process 
Estimated  Number  of  Respondents:  56 
Estimated  Hours  for  Respondents  to 

Provide  Information:  4,480 

Susan  Metts, 

Acting  Director  of  Administration. 

[FR  Doc.  85-30379  Filed  12-23-65;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on  Core 
Performance;  Meeting 

The  ACRS  Subcommittee  on  Core 
Performance  will  hold  a  meeting  on 
January  29, 1986.  Room  1046. 1717  H 
Street.  NW,  Washington,  DC. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Wednesday,  January  29, 
1986—3:30  a.m.  until  11:30  a.m. 

The  Subcommittee  will  review  the 
potential  for  recriticality  of  TMI-2 
during  defueling  operations. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portions  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3267] 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  December  14, 1985. 
Morton  W.  Libarkin. 
Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc  85-30391  Filed  12-23-85;  &-45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Class  9 
(Severe)  Accidents;  Meeting 

The  ACRS  Subcommittee  on  Class  9 
(Severe)  Accidents  will  hold  a  meeting 
on  January  29, 1986,  Room  1046. 1717  H 
Street,  NW,  Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  January 
29, 1986 — 1:00  p.m.  until  the  conclusion 
of  business 

The  Subcommittee  will  review  the 
research  activities  in  regard  to  risk 
perspective  and  rebaselining  studies 
intended  for  NUREG-1150. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 


BEST  COPY  AVAILABLE 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Dean  Houston  (telephone  202/634-3467) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  eta,  which  may 
have  occurred. 

Dated:  December  19, 1985. 

Morton  W.  Ubaikin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  85-30392  Filed  12-23-85;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Emergency  Core  Cooling  Systems; 
Meeting 

The  ACRS  Subcommittee  on 
Emergency  Core  Cooling  Systems  will   - 
hold  a  meeting  on  January  23  and  24, 
1986.  The  Subcommittee  will  meet  at  the 
Electric  Power  Research  Institute  (EPRI) 
Offices,  3420  Hillview  Avenue,  Palo 
Alto.  CA, 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Thursday,  January 
23, 1986— IW  p.m.  until  the  conclusion 
of  business;  Friday,  January  24,  1986 — 
8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  continue  the 
review  of  the  joint  NRC/B&WOG/EPRI/ 
B&W  joint  1ST  Program.  A  visit  is 
planned  to  the  EPRI-sponsored  facilities 
supporting  this  Program  at  the  Stanford 
Research  Institute  and  Science 
Applications,  Inc. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
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any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehnert  (telephone  202/634-3287) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  December  la  1985. 

Morton  W.  Libarkin, 

Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc.  65-30393  Filed  12-23-85;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Spencer,  (202)  632-6817. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  November  26. 1965.  (50  FR 
48662).  Individual  authorities 
established  or  revoked  under  Schedules 
A.  B,  or  C  between  November  1, 1985 
and  November  30, 1985,  appear  in  a 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  Usting  of  all  authorities 


will  be  published  as  of  June  30  of  each 
year. 

Schedule  A 

The  following  exception  is 
established: 

Department  of  the  Air  Force 

One  Chief  of  Engineering  in 
Detachment  2.  2762  Logistics  Squadron 
(Special),  Air  Force  Logistics  Command. 
Greenville.  Texas.  Effective  November 
18.1965. 

Schedule  B 

No  Schedule  B  exceptions  were 
established  or  revoked  in  November. 

Schedule  C    . 

The  following  exceptions  are 
established: 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  November 
4.1985. 

One  Private  Secretary  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  November  6. 1965. 

One  Special  Assistant  to  the 
Secretary.  Effective  November  6, 1985. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  and  Public 
Affairs.  Effective  November  6, 1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  November 
7,1985. 

One  Confidential  Assistant  to  the 
Deputy  Secretary.  Effective  November  7. 
1985. 

One  Private  Secretary  to  the  Assistant 
Secretary  for  Economics.  Effective 
November  12, 1985. 

One  Confidential  Assistant  to  the 
Administrator,  Rural  Electrification 
Administration.  Effective  November  22. 
1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Pubhc  Affairs.  Effective  November 
22. 1985. 

One  Confidential  Assistant  to  the 
Chief,  Soil  Conservation  Service. 
Effective  November  22. 1985. 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Deputy  Secretary.  Effective  November  8, 
1985. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Administration. 
Effective  November  15. 1985. 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Affairs.  Effective 
November  18, 1985. 


One  Private  Secretary  to  the  Chief 
Economist.  Effective  November  19. 1965. 

One  Confidential  Assistant  to  the 
Director  General  for  the  U.S.  and 
Foreign  Commercial  Services. 
International  Trade  Administration. 
Effective  November  22. 1985. 

One  Confidentia!  Assistant  to  die 
Deputy  Under  Secretary  for 
International  Trade.  Effective  November 
25,1985. 

Department  ofDefetue 

One  Secretary  (Stenografdiy  )  to  the 
Assistant  Secretary  of  the  Aimy 
(Installations  and  Logistics).  Effective 
November  4, 1965. 

One  Counselor  and  Director.  Long- 
Range  Policy,  to  the  Deputy  Assistant 
Secretary  of  Defense  (Negotiations 
Policy).  Effective  November  22. 1965. 

Department  ofEducaticm 

One  Special  Assistant  to  die  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  November  1. 1965. 

One  Special  Assistant  to  the 
Secretary's  Regional  Representative, 
with  duty  location  in  Chicago.  Illinois. 
Effective  November  5. 1985. 

One  Special  Assistant  to  die 
Secretary.  Effective  November  12.  19BSl 

One  Special  Assistant  to  the  Under 
Secretary.  Effective  November  27. 1965. 

Department  of  Energy 

One  Executive  Assistant  to  the 
Secretary.  Effective  November  4. 1965. 

One  Confidential  Assistant 
(Secretary)  to  the  Deputy  Secretaiy. 
Effective  November  7. 1965. 

One  Secretary  (Confidential 
Assistant)  to  the  Associate  Director  fior 
Geological  Repositories.  Effective 
November  7. 1965. 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  November  7, 1965. 

One  Staff  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective 
November  7. 1965. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Environment  Safety  and 
Health.  Effective  November  6. 1965. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Security  Affairs. 
Effective  November  8, 1965. 

One  Director,  Office  of  Domestic 
Issues,  to  the  Director.  Office  of 
Communications.  Office  of  the  Assistant 
Secretary  for  Congressional 
Intergovernmental  and  Public  Affairs. 
Effective  November  21, 1985. 

One  Staff  Assistant  to  the 
Administrator,  Bonneville  Power 
Administration.  Effective  November  22. 
1985. 

One  Confidential  Assistant  to  die 
Administrator,  Economic  Regulatory 
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Administration.  Effective  November  25, 
l'J85. 

Department  of  Health  and  Human 
Services 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison], 
Of  Roe  of  the  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  November  4, 1985. 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Effective  November  5, 
1985. 

One  Special  Assistant  to  the  Regional 
Administrator/Regional  Housing 
Commissioner,  with  duty  location  in  San 
Francisco,  California.  Effective 
November  12, 1985. 

One  Executive  Assistant  to  the 
Deputy  Assistant  Secretary  for  Policy. 
Financial  Management  and 
Administration,  Office  of  Housing. 
Effective  November  14. 1985. 

One  Special  Assistant  to  the 
President  Government  National 
Mortgage  Association.  Effective 
November  25. 1985. 

One  intergovernmental  Relations 
Officer  to  the  Deputy  Under  Secretary 
for  Intergovernmental  Relations. 
Effective  November  27. 1985. 

Department  of  Interior   - 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Indian  Affairs.  Effective 
November  1. 1985. 

One  Staff  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Office  of  the 
Commissioner,  Bureau  of  Reclamation. 
Effective  November  4, 1985. 

One  Special  Assistant  for  Programs  to 
the  Counselor  to  the  Secretary.  Effective 
November  18, 1985. 

Department  of  Justice 

One  Director,  Regulatory  and 
Legislative  Affairs  Staff  to  the  Assistant 
Attorney  General,  Civil  Division. 
Effective  November  4, 1985. 

One  Confldential  Assistant  to  the 
Deputy  Assistant  Attorney  General. 
Antitrust  Division.  Effective  November 
7,1985. 

One  Staff  Assistant  to  the  Director. 
Office  of  Public  Affairs.  Effective 
November  25. 1985. 

Department  of  Labor 

One  Special  Assistant  for  Public 
Affairs  to  the  Deputy  Under  Secretary. 
Employment  Standards  Administration. 
Effective  November  1, 1985. 

One  Special  Assistant  to  the  Director, 
Office  of  Federal  Contract  Compliance 


Programs,  Employment  Standards 
Administration.  Effective  November  25, 
1985.  I 

Department  of  State 

One  Protocol  Clerk  to  the  Chief  of 
Protocol.  Effective  November  21. 1985. 

One  Member,  Policy  Planning  Staff,  to 
the  Chairman  Policy  Planning  Council. 
Effective  November  27, 1985. 

One  Protocol  Specialist  to  the  Chief  of 
Protocol.  Effective  November  27, 1985. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  the  Bureau  of  Inter- 
American  Affairs.  Effective  November 
27. 1985. 

Department  of  Transportation 

One  Congressional  Liaison  Officer  to 
the  Director.  Office  of  Congressional 
Affairs,  Office  of  the  Assistant 
Secretary  for  Governmental  Affairs. 
E5ffective  November  4, 1985. 

One  Congressional  Liaison  Specialist 
to  the  Director,  Office  of  Congressional 
Affairs.  Office  of  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  November  5, 1985. 

One  Director,  Office  of  Special 
Projects,  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  November  5, 
1985. 

One  Intergovernmental  Liaison 
Specialist  to  the  Director,  Office  of 
Intergoverrunental  Affairs.  Office  of  the 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  November  5, 1985. 

One  Director,  Office  of  Media 
Relations  to  the  Assistant  Secretary  for 
Public  Affairs.  Effective  November  7, 
1985. 

One  Special  Assistant  to  the 
Administrator,  Urban  Mass 
Transportation  Administration.  Effective 
November  8. 1985. 

One  Special  Assistant  to  the  Director, 
Executive  Secretariat.  Effective 
November  8. 1985. 

Department  of  Treasury 

One  Travel  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Effective  November  12. 1985. 

One  Legislative  Aid  to  the  Assistant 
Secretary  for  Legislative  Affairs. 
Effective  November  15, 1985. 

ACTION 

One  Special  Assistant  to  the  Deputy 
Director.  Effective  November  18, 1985. 

Agency  for  International  Development 

One  Administrative  Operations 
Assistant  to  the  Deputy  Assistant 
Administrator.  Effective  November  6, 
1985. 

One  Special  Assistant  to  the  Deputy 
Assistant  to  the  Administrator  for 


Management,  Bureau  for  Management. 
Effective  November  14, 1985. 

Consumer  Product  Safety  Commission 

One  Special  Assistant  (Legal)  to  a 
Commissioner.  Effective  November  18, 
1985. 

One  Staff  Assistant  to  a 
Commissioner.  Effective  November  18, 
1985. 

Equal  Employment  Opportunity 
Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  November  14. 
1985. 

Federal  Mine 
Commission 


Soi 


fety  and  Health  Review 


One  Special  Assistant  to  the 
Chairman.  Effective  November  1, 1985. 

General  Services  Administration 

One  Deputy  to  the  Associate 
Administrator  for  Operations  (External 
Affairs).  Effective  November  25, 1985. 

National  Archives  and  Records 
Administration 

One  Congressional  Relations  Officer 
to  the  Archivist  of  the  United  States. 
Effective  November  12, 1985. 

National  Endowment  for  the  Humanities 

One  Administrative  Assistant  to  the 
Chairman.  Effective  November  4, 1985. 

Occupational  Safety  and  Health  Review 
Commission 

One  Confidraitial  Assistant  to  a 
Commissioner.  Effective  November  8. 
1985. 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  November  13 
1985. 

Office  of  Personnel  Management 

One  Staff  Assistant  to  the  Assistant 
Director  for  Executive  Administration. 
Effective  November  8. 1985. 

One  Staff  Assistant  (Typing)  to  the 
Director.  Effective  November  8. 1985. 

United  States  Information  Agency 

One  Special  Assistant  to  the  Deputy 
Director.  Effective  November  19, 1985. 

United  States  Tax  Court 

One  Secretary  (Confidential 
Assistant)  to  a  ]udge  of  the  Tax  Court. 
Effective  November  26. 1985. 

U.S.  Office  of  Personnel  Management. 

Constance  Homor. 

Director. 

(FR  Doc.  85-30394  Filed  12-23-85;  8:45  am| 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PUVNNING  COUNCIL 

Columl>la  River  Basin  Fisti  and  Wildlife 
Program;  Proposed  Amendments; 
Hearing  and  Opportunity  to  Comment 

agency:  Pacific  Northwest  Electirc 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Notice  of  proposed 

amendments,  hearings  and  opportunity 

to  comment. 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act.  16  U.S.C.  839,  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council]  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(Program)  including  certain  measures  to 
improve  downstream  passage  of 
juvenile  fish  at  U.S.  Army  Corp  of 
Engineers  dams  on  the  lower  Columbia 
and  Snake  River.  On  October  10, 1984, 
the  Council  amended  the  Program,  and 
adopted  interim  survival  objectives  to 
improve  downstream  passage  of 
juvenile  fish  at  such  Columbia  and 
^nake  River  dams.  On  December  12, 

1985,  the  Council  voted  to  initiate 
rulemaking  pursuant  to  section  4(d)(1)  of 
the  Northwest  Power  Act  and  section 
1404(a)(1)  of  the  Program  to  amend  the 
program  again.  This  notice  describes  the 
proposed  amendments  (hereafter 
"proposed  interim  survival  objectives") 
and  explains  how  to  participate  in  the 
amendment  process.  Because  the 
matters  being  considered  would  affect 
the  1986  fish  migration  season,  these 
proposed  interim  survival  objectives  are 
being  considered  separately  from  the 
1986-87  general  Program  amendment 
process  (see  50  FR  28049).  Therefore, 
those  interested  in  commenting  on  these 
proposed  interim  survival  objectives 
should  expect  to  do  so  only  in  the 
comment  period  and  hearings  described 
in  this  notice.  The  Council  expects  to 
make  a  decision  on  these  proposed 
interim  survival  objectives  in  February, 

1986,  well  before  its  decision  on  the 
general  Program  amendments,  which  is 
not  expected  to  occur  before  early  1987. 
Comments  on  these  proposed  interim 
survival  objectives  will  not  be  timely  in 
the  Council's  general  Program 
amendment  process. 

DATE  AND  ADDRESSES:  The  public 
comment  period  regarding  these 
proposed  interim  survival  objectives 
closes  at  5  p.m.  Pacific  time  on  January 
24, 1986.  Public  hearings  on  the  proposed 
passage  amendments  will  be  held  in 


January  in  Idaho,  Montana,  Oregon  and 
Washington.  The  places  and  times  for 
these  hearings  will  be  announced  at  a 
later  date. 

The  Cpuncil  currently  expects  to  take 
final  action  on  the  proposed  interim 
survival  objectives  at  its  February,  1986 
meeting.  The  actual  date  on  which  the 
Council  will  make  its  final  decision  will 
be  announced  in  accordance  with 
applicable  law  and  in  accordance  with  , 
the  Council's  practice  of  providing 
notice  of  its  meeting  agendas. 

Guidelines  for  Presenting  Oral 
Comments  at  Hearings 

1.  To  reserve  at  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis,  Information 
Coordinator,  at  the  Council's  central 
office  (850  S.W.  Broadway,  Suite  1100, 
Portland,  Oregon  97205  or  (503)  222- 
5161.  toll  free  1-800-222-3355  in  Idaho, 
Montana,  and  Washington  or  1-800- 
452-2324  in  Oregon)  no  later  than  two 
work  days  before  the  hearing. 

2.  Those  who  do  not  reserve  a  time 
period  will  be  permitted  to  present  oral 
comments  only  as  time  permits. 

3.  Use  the  hearing  to  summarize 
written  comments.  The  comments 
themselves  should  not  be  read. 

4.  If  possible,  ten  (10)  copies  of  written 
comments  should  be  submitted  to  the 
Council  recorder  at  the  hearings.  This 
person  will  be  sitting  at  a  table  near  t}\e 
Council  members  and  will  be  identified 
at  the  start  of  the  hearing  by  the  hearing 
chairman.  When  preparing  these  copies, 
refer  to  the  instructions  below  for 
written  comments. 

5.  Comment  time  may  be  limited,  to 
allow  all  commenters  a  hearing,  when 
the  number  of  people  who  signed  up  to 
testify  is  sufficiently  large.  A  15-minute 
guideline  is  suggested. 

6.  Appearance  at  more  than  one 
hearing  is  unnecessary.  At  each  hearing, 
scheduling  preference  will  be  given  to 
individuals  and  groups  which  have  not 
testified  at  other  hearings. 

Guidelines  for  Submitting  Written 
Comments 

1.  All  written  comments  must  be 
received  in  the  Council's  central  office, 
850  S.W.  Broadway.  Suite  1100. 
Portland,  Oregon.  97205.  by  5  p.m. 
Pacific  time  on  January  24, 1986. 
Comments  should  be  submitted  to  the 
attention  of  Dulcy  Mahar  at  this 
address. 

2.  Comments  should  be  clearly 
marked  "Fish  Passage  Comments." 

3.  Written  comments  should  be 
specific  and  concise. 

4.  Please  type  (double-spaced) 
comments,  if  possible.  Use  only  one  side 
of  the  paper. 


5.  Provide  ten  (10)  copies  of  all 
comments  and  supporting  materials  if 
possible. 

FOR  FURTHER  INFORMATWN  CONTACT: 

The  Council  has  prepared  an  issue 
paper  entitled  "Alternative  Interim  Fish 
Passage  Objectives,"  which  discusses 
the  background  of  this  issue  and 
identifies  alternatives  the  Council  is 
considering  in  cormectionwith  this 
proposed  rulemaking.  Those  wishing  to 
receive  a  copy  of  the  issue  paper  should 
contact  Judy  Allender  at  the  address 
and  telephone  numbers  listed  above. 

SUPPLENKNTARY  MKMtMATION:  The 
Northwest  Power  Act  and  the  Columbia 
River  Basin  Fish  and  Wildlife  Program 
call  for  improvements  in  the  survival  of 
downstream  migrating  salmon  and 
steelhead  at  mainstem  hydroelectric 
projects  on  the  Columbia  River  system. 
One  method  of  improving  survival 
which  is  reflected  in  the  existing 
program,  is  to  "spill"  water  at  dams. 
enabling  fish  to  pass  the  dam  without 
going  through  the  dam's  hydroelectric 
turbines.  Turbines  are  a  significant 
source  of  mortality  to  juvenile  fish.  This 
proposed  rulemaking  concerns  interim 
survival  objectives  to  guide  the  planning 
and  management  of  spill  to  improve  fish 
survival.  These  interim  survival 
objectives  may  be  included  in  the 
Program  until  permanent  mainstem 
passage  improvements  are  completed. 

As  adopted  in  1982,  the  Fish  and 
Wildlife  Program  called  on  the  U.S. 
Army  Corps  of  Engineers  (the  Corps), 
which  operates  eight  dams  on  the  lower 
Columbia  and  Snake  Rivers,  to  develop 
and  implement  a  spill  plan  to  protect 
juvenile  fish.  This  spill  plan  was  to  be 
developed  and  implemented  by  the 
Corps  in  consultation  with  the  state 
fishery  agencies  and  affected  Indian 
tribes.  The  Program's  objectives  was  to 
achieve  a  level  of  survival  comparable 
to  or  better  than  that  achievable  by  the 
best  available  bypass  and  screening 
systems  (mechanical  systems  for 
passing  fish  around  dams  and  turbines). 

The  Corps  and  the  fishery  agencies 
and  tribes  failed  to  develop  joint 
juvenile  fish  passage  plans  prior  to  the 

1983  and  1984  outmigrations  because 
they  could  not  agree  on  the  appropriate 
level  of  fish  protection  or  spill  levels. 

The  Council  amended  the  Program  in 

1984  to  call  on  the  Corps  to  provide 
sufficient  spills  to  enable  90  percent  of 
the  fish  to  survive  its  projects  and  to 
develop  and  implement  an  aimual 
juvenile  fish  passage  plan  to  accomplish 
that  objective.  At  Bonneville  Dam  a 
more  stringent  85  percent  passage 
efficiency  objective  was  adopted.  These 
provisions  are  set  out  in  sections  404 
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and  1504  of  the  Program  as  amended  in 
1984. 

In  early  1985  the  Corps  and  the  fishery 
agencies  and  tribes  again  were  unable 
to  develop  a  joint  juvenile  Bsh  passage 
plan  as  specified  by  the  Program. 

At  a  March  15, 1985  Council  meeting, 
the  directors  of  various  Rshery  agencies 
and  Indian  tribes  asked  the  Council  to 
reconsider  the  interim  90  percent 
survival  objective.  At  that  time  the 
Council  agreed  to  reconsider  the  interim 
survival  objective  prior  to  the  1986  Bsh 
migration,  which  begins  in  Ihe  Spring. 
On  August  2, 1985,  the  Council 
requested  that  the  agencies  and  tribes 
submit  to  the  Council  an  alternative  to 
the  90  percent  survival  objective,  with 
scientific  information  sufficient  to  justify 
an  alternative.  The  agencies'  and  tribes' 
alternative  was  submitted  to  the  Council 
on  August  15, 1985. 

At  the  August  8, 1985  Council  meeting 
in  Portland,  the  Council  chartered  the 
Mainstem  Passage  Advisory  Committee. 
The  Committee  is  comprised  of  members 
of  the  region's  state  and  federal  fishery 
agencies,  Indian  tribes,  federal  operating 
agencies  (the  Corps  and  the  Bonneville 
Power  Administration)  and  utility 
groups.  One  of  the  committee's  primary 
purposes  is  to  provide  technical  advice 
and  assistance  to  the  Council  staff  in 
examining  alternative  interim  survival 
objectives  for  the  1986  fish  migration 
season.  Toward  that  end,  the  Mainstem 
Passage  Advisory  Committee  has  had 
seven  meetings  over  the  course  of  four 
months,  and  developed  much  of  the 
information  and  analysis  upon  which 
.the  proposed  rule  is  based. 

On  November  22, 1985,  the  fishery 
agencies  and  tribes  submitted  a  request 
to  the  Council  to  enter  rulemaking  at  the 
December  11-12  Council  meeting  to 
amend  the  mainstem  passage  provisions 
contained  in  sections  304.  404,  and  1504 
of  the  Program  by  mid-February,  1986. 

Based  on  its  review  of  the  data  and 
analysis  developed  in  connection  with 
the  Mainstem  Passage  Advisory 
Committee,  the  Council  determined  that 
a  Program  amendment  may  be  needed 
to  improve  the  survival  of  downstream 
migrating  salmon  and  steelhead  smolts 
at  federal  hydroelectric  projects,  and  to 
provide  clearer  guidance  to  the  fishery 
agencies,  tribes,  and  federal  operating 
agencies  in  formulating  and 
implementing  interim  spill  plans. 

The  Council  now  seeks  public 
comment  on  the  proposed  amendments 
described  below,  and  on  alternative 
survival  objectives  discussed  in  the 
issue  paper  referred  to  in  the  "For 
Further  Information"  section  of  this 
notice,  above.  The  Council  particularly 
encourages  submission  of  comments 
addressing  the  following  issues: 


— What  is  the  most  appropriate  level  of 
spill  for  juvenile  fish  at:  (a)  non- 
transport  dams;  and  (b)  transport 
dams? 

— Should  there  be  a  different  survival 
standard  for  spring  and  summer 
migrants? 

— Should  the  spill  program  affect  firm 
energy  or  only  nonfirm  energy? 

— If  the  proposed  rule  were  adopted  in 
February,  1986,  would  there  be  any 
conflict  with  BPA  short-term  firm 
power  contracts? 

— Is  a  different  process  needed  to 
ensure  joint  development  and  mutual 
acceptance  of  spill  plans? 

— What  period  of  time  should  a  spill 
program  be  in  effect? 

— Should  spill  be  defined  in  terms  of 
spill  volume  or  a  percentage  of 
average  daily  flow  over  a  specified 
period  of  time? 

Proposed  Amendments 

If  adopted  by  the  Council,  the 
proposed  amendments  would  amend 
section  304,  404  and  1504  of  the 
Columbia  River  Basin  Fish  and  Wildlife 

Program. 

Interim  Survival  Objectives  for  U.S. 
Army  Corps  of  Engineers  Hydroelectric 
Projects  on  the  Lower  Columbia  and 
Snake  Rivers 

The  proposed  rule  addresses  three 
related  issues.  First,  it  addresses  the 
broad  issue  of  what  survival  objective(s) 
would  provide  adequate  interim 
protection  for  juvenile  fish.  Second,  it 
responds  to  the  narrower  issue  of 
whether  it  is  appropriate  to  specify  a 
survival  objective  for  fish  that  are 
collected  and  transported  around  the 
dam  by  truck  or  barge.  Third,  the  rule 
assigns  responsibility  for  coordinating 
spill  requests. 

Regarding  the  first  question,  the 
proposed  rule  would  establish  an 
interim  survival  objective  of  94  percent 
in  average  and  higher  wafer  conditions. 
In  lower-than-average  water  conditions, 
the  survival  objective  would  be  92 
percent. 

Regarding  the  second  question,  the 
proposed  rule  would  apply  to  all  first 
stocks  at  non-transportation  dams  (i.e., 
Lower  Monumental,  Ice  Harbor,  )ohn 
Day,  and  The  Dalles  dams,  where  no 
fish  are  collected  and  transported).  At 
transportation  dams  (i.e.,  Lower  Granite. 
Little  Goose  and  McNary  dams,  where 
fish  are  collected  and  transported),  the 
proposed  interim  survival  objectives 
would  apply  only  to  those  stocks  that 
are  not  not  collected  and  transported.  In 
practical  terms,  the  Council  anticipates 
that  at  transportation  dams  the 
proposed  survival  objectives  would 
apply  only  to  juvenile  spring  chinook 
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salmon,  consistent  with  recent 
transportation  policies  formulated  by 
the  Columbia  River  Basin  Fish  and 
Wildlife  Council  and  the  Columbia  River 
Inter-Tribal  Fish  Commission.  Under 
those  transportation  guidelines 
steelhead  and  fall/summer  chinook  are, 
as  much  as  possible,  to  be  collected  and 
transported  downstream.  In  contrast, 
transportation  is  not  the  preferred 
alternative  for  protecting  juvenile  spring 
chinook.  If  the  transportation  guidelines 
change  to  emphasize  transportation  of 
all  fish  stocks,  then  the  proposed  rule 
would  not  apply  to  the  three 
transportation  dams.  The  proposed  rule 
still  would  apply  to  all  stocks  at  the  four 
non-transportation  dams. 

As  to  the  third  question,  the  rule 
assigns  to  the  Water  Budget  managers 
under  section  304(b)  of  the  Program  the 
responsibility  to  coordinate  fishery 
agency  and  tribal  requests  for  spill 
during  the  passage  season. 

The  proposed  rule  does  not  address 
the  merits  of  the  Corps'  transportation 
program,  nor  does  it  address  the 
problem  of  reservoir  mortalities.  It  is  the 
Council's  preliminary  judgment  that 
those  issues  should  not  be  resolved  in 
this  rulemaking. 

The  proposed  rule  also  does  not 
address  certain  management  and 
institutional  issues  raised  by  the  fishery 
agencies  and  tribes,  which  are  detailed 
in  a  November  22, 1985  letter  to  the 
Council.  The  Council  wishes  to  consider 
primarily  survival  objectives  in  this 
rulemaking,  and  therefore  has  not 
included  management  and  institutional 
issues  in  the  proposed  rule.  However, 
the  Council  recognizes  that  the 
management  and  institutional  issues 
raised  by  the  tribes  and  agencies  are 
serious.  Accordingly,  comment  is  invited 
on  whether  it  is  advisable  for  the 
Council  to  address  these  issues  in  this 
rulemaking,  and  if  so  in  what  manner. 

Council  staff  has  estimated  the  system 
costs  and  firm  energy  (refill)  impacts  of 
providing  varying  amounts  of  spill  to 
achieve  different  survival  objectives. 
The  analysis  shows  that,  when 
compared  to  no  spill,  the  total  expected 
costs  of  the  proposed  interim  survival 
objectives,  including  replacement  energy 
purchases  to  alleviate  refill  impacts, 
range  from  a  low  of  $3.1  million  to  a  high 
of  $9.7  million.  The  proposed  interim 
survival  can  be  expected  to  increase 
Bonneville's  preference  rate  by  about  .2 
mill,  or,  when  compared  to  the  status 
quo,  by  about  .07  mill.  In  the  Council's 
preliminary  judgment,  these  costs  and 
power  impacts  are  consistent  with  an 
adquate,  efficient,  economical  and 
reliable  power  simply  for  the  region. 
Details  of  the  economic  analyses 


conducted  to  evaluate  the  costs  of 
alternative  spill  scenarios  are  included 
in  the  issue  paper  referred  to  in  the  "For 
Further  Information"  section  of  this 
notice. 

Copies  of  the  staff  issue  paper 
referred  to  in  the  "For  Further 
Information"  section  of  this  notice  have 
been  mailed  to  those  included  on  the 
Council's  fish  and  wildlife  mailing  list. 
Others  may  request  copies  as  directed  in 
the  "for  Further  Information"  section  of 
this  notice. 
Edward  Sheets, 
Executive  Director. 
|FR  Doc.  85-30312  Filed  1 2-2^-85;  8:45  am) 

BllXmO  CODE  OOOO-OO-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Dtsaster  Loan  Area  No. 
2223] 

Declaration  of  Disaster  Loan  Area; 
Arkansas 

The  County  of  Baxter  and  the 
adjacent  County  of  Marion  in  the  State 
of  Arkansas  constitute  a  disaster  area 
because  of  damage  caused  by  tornadoes 
which  occurred  on  November  18. 1985. 
Applications  for  loans  for  physical 
damage  may  be  Hied  until  the  close  of 
business  on  February  10. 1986,  and  for 
economic  injury  until  the  close  of 
business  on  September  10. 1986,  at  the 
address  listed  below: 

Disaster  Area  3  Office,  Small  Business 
Administration,  2306  Oak  Lane,  Suite 
110.  Grand  Prairie,  Texas  75051. 

nr  other  locally  announced  locations. 
The  interest  rates  are: 

Percent 

Hotneownere  witff  credit  availabia  elsewhere 8.000 

Homeowners  wrthool  aedil  available  elsewhere...  4.000 

Businesses  with  credit  available  elsewhere 6.000 

Businesses  without  credit  available  elsewhere 4.000 

Businesses  (E.ID(.)  wittKXjt  credit  available  else- 
where    4.000 

other  (non-profit  organizations  including  charita- 
ble and  religious  organizatiorts) 10.500 

The  number  assigned  to  this  disaster 
is  222312  for  physical  damage  and  for 
economic  injury  the  number  is  035500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  10. 1985. 
lames  C.  Sanders, 
Administrator. 

(FR  Doc.  85-30336  Filed  12-23-85:  8:45  am] 
BILUNO  CODE  •02»-01-M 


Magna  Pacific  investmants;  Issuance 
of  a  Small  Business  Investment 
Company  License 

[License  No.  09/0»-5362] 

On  July  26, 1985.  a  notice  was 
published  in  the  Federal  Register  (30556) 
stating  that  an  application  has  been 
filed  by  Magna  Pacific  Investments,  with 
the  Small  Business  Administration 
[SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1985)]  for  a  license  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  August  25. 1985.  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/09-5362  on 
December  3, 1985,  to  Magna  Pacific 
Investments  to  operate  as  a  small 
business  investment  company. 

Dated:  December  12, 1985. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc.  85-30360  Filed  12-23-85;  8:45  am) 

BILLING  CODE  MOS-AI-M 


I  Declaration  of  Disaster  Loan  Area  No. 
2222] 

Florida;  Deciaratibn  of  Disaster  Loan 
Area;  Correction 

The  above  numbered  Declaration  (50 
FR  50697),  and  Amendments  thereto, 
which  were  issued  in  accordance  with 
the  President's  declaration  of  December 
3. 1985,  is  hereby  corrected  to  read: 

The  interest  rates  are: 
Business  (EIDL)  without  credit 

available  elsewhere 4.000% 

All  other  information  remains  the 
same. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
Dated:  December  16, 1985. 

Alfred  E.  fudd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

(FR  Doc.  85-30361  Filed  12-23-85:  8:45  am) 

BILLING  CODE  M25-01-M 


(Declaration  of  Dtoastar  Loan  Aiea  Na 
2222;  Amendment  Na  21 


Florida:  Declaration  of 
Area 


The  above-numbered  Declaration  (SO 
FR  50697],  which  are  issued  in 
accordance  with  the  President's 
declaration  of  December  3, 1985.  is 
hereby  amended  in  accordance  widi  the 
amendment  dated  December  13. 1985,  to 
include  Leon  County  because  of  damage 
from  Hurricane  Kate  and  flooding 
beginning  on  or  about  November  20. 
1985.  All  other  information  remains  the 
same;  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  February  3. 1988. 
and  for  economic  injury  until  the  close 
of  business  on  September  3. 1986. 

Dated:  December  16. 19S5. 
(Catalog  of  Federal  Domestic  AMistanoe 
Programs  Nos.  59002  and  S800B). 

AlfndE.|udd. 

Acting  Associate  Administrator  forDiMosler 
Assistance. 

[FR  Doc.  85-30362  Filed  12-23-85:  8:45  am] 

BILLING  CODE  MOS-OI-a 


»222S1 


(Declaration  of 


New  Yoric;  Declaration  of 
l.oan  Area 


The  County- of  Erie  and  the  adjacent 
County  of  Chatuaqua  in  the  State  of 
New  York  constitute  a  disaster  area 
because  of  damage  caused  by  a  winter 
storm  occurring  December  1. 1985, 
accompanied  by  high  winds  causing 
coastal  and  inland  tidal  surges. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  ai 
business  on  February  11. 1986,  and  for 
economic  injury  until  the  close  of 
business  on  September  15, 1986.  at  the 
address  listed  below:  Disaster  Area  1 
Office,  Small  Business  Administration. 
15-01  Broadway,  Fair  Laivn,  New  ]ersey 
07410;  or  other  locally  annoimced 
locations.  .  .^ 

The  interest  rates  are: 


8.000 

4000 

BuiinMaa*  wMh  omm  awaiatiH  aHewtwra 

8000 

Busmetsas  unltiout  cnOn  a'raiabia  ttaat^mt 

4.000 

Buainasses  (EtOL)  withgut  crwat  aiiaaHila  alaa- 

where .  

4.000 

other  (norvproM  orgarxzations  including  i 
ble  and  rekgnus  organizstnni) 


tosoo 


The  number  assigned  to  this  disaster 
is  222506  for  physical  damage  and  for 
economic  injury  the  number  is  635800. 

Dated:  December  13. 1965 


BEST  COPY  AVAILABLE 
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(Catalog  of  Federal  Domestic  Assistantx 

Program  Nos.  59002  and  59006). 

James  C  Samlan. 

Adminiatrator. 

(FR  Doc.  85-30359  Filed  12-23-85: 8:45  am| 

MLLMMCOOE  MOS-OI-M 


DEPARTMENT  OF  STATE 

[PuMe  Notiee  cai-«/«  It] 

Study  Group  5  of  the  U^  Organization 

TOT  uW  mWIIBIIOnM  HSOIO 

Conaultative  Committ—  (CCIR); 


The  Department  of  State  announces 
that  Study  Group  5  of  the  U.S. 
Organization  for  the  International  Radio 
ConsuIUtive  Committee  (COR)  will 
meet  on  January  17. 1986  in  Room  CR 1- 
42,  Engineering  Center.  University  of 
Colorado,  Boulder.  Colorado.  The 
meeting  will  begin  at  1:00  p.m. 

Study  Group  5  deals  with  propagation 
of  radio  waves  (including  radio  noise)  at 
the  surface  of  the  earth,  through  the  non- 
ionized  regions  of  the  earth's 
atmosphere,  and  in  space  where  the 
effect  of  ionization  is  negligible.  The 
purpose  of  the  meeting  will  be  to  review 
the  results  of  the  international  meeting 
of  Study  Group  5  in  September,  1985  and 
discuss  preparations  for  the  XVIth  CCIR 
Plenary  Assembly  in  May,  1986. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  intructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department 
Washington.  DC  20520;  telephone  (202) 
632-2592.  i 

Dated:  December  13. 1985. 
Richard  E.  Simnii, 

Chairman,  US.  CCIR  National  Committee. 
(FR  Doc  85-30315  Filed  12-23-85:  8:45  am) 

SajJNG  COOE  4710-07-11  ' 


DEPARTMENT  OF  TRANSPORTATION 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  96- 
192,  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-69  established  the 
Hrst  interim  SFFL  and  Order  85-10-31 
established  the  currently  effective  two- 


month  SFFL  applicable  through 
November  30. 1985. 

In  establishing  the  SFFL  for  the  two- 
month  period  starting  December  1, 1985, 
we  have  projected  nonfuel  costs  based 
on  the  year  ended  September  30, 1985 
data,  and  have  determined  fuel  prices 
on  the  basis  of  experienced  monthly  fuel 
cost  levels  as  reported  to  the 
Department. 

By  Order  85-12-54  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1, 1979.  level: 
Atlantic— 1.1051 
Latin  America — 1.3472  .     . 
Pacific— 1.2573 
Canada— 1.2468 

For  Further  Information  Contact: 
Julien  R.  Schrenk  (202)  472-5128. 

By  the  Department  of  Transportation. 

Dated:  December  18, 1985. 
Mattliew  V.  Scocozza 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  85-30386  Filed  12-23-85:  8:45  am] 
BtLUNQCOOC  myo-n-u 


Federal  Aviation  Administration 

Jackson  Hole  Airport,  Jacltson,  WY; 
FAA  Approval  of  Noise  Compatit>ility 
Program 

agency:  Federal  Aviation   . 
Administration,  DOT. 
ACTtON:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  aimounced  its 
Hndings  on  the  noise  compatibility 
program  submitted  by  the  Jackson  Hole 
Airport  Board  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  (ASNA)  of  1979  (Pub.  L 
96-193)  and  14  CFR  Part  150.  These 
Gndings  are  made  In  recognization  of 
the  description  of  Federal  and  non- 
Federal  responsibilities  in  Senate  Report 
No.  96-52  (1980).  On  May  15, 1985,  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Airport  Board 
tmder  Part  150  were  in  compliance  with 
applicable  requirements.  On  November 
8, 1985,  the  Administrator  approved  the 
Jackson  Hole  Airport  noise 
compatibility  program. 
EFFECiTVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Jackson  Hole 
Airport  noise  compatibility  program  is 
November  8, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration:  Northwest  Mountain 
Region;  Airports  Division,  ANM-611; 
17900  Pacific  Highway  South;  C-68966; 
Seattle,  Washington  98168.  Documents 
reflecting  this  FAA  action  may  be 
obtained  from  the  same  individual. 


SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Jackson  HoIp 
Airport,  effective  November  8, 1985. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act 
(ASNA)  of  1979,  an  airport  operator  who 
has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatability  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  a  program  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  the  state,  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
FAR  Part  150  is  a  local  program,  not  a 
Federal  program.  The  FAA  does  not 
substitute  its  judgment  for  that  of  the 
airport  proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979,  and  is 
limited  to  the  following  determinations: 

The  noise  compatibility  program  was 
developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government. 

Program  measures  relating  to  the  use 
of  fli^t  procedures  can  be  implemented 
within  the  period  covered  by  the 
program  without  derogating  safety, 
advesely  affecting  the  efficient  use  and 
management  of  the  navigable  Airspace 
and  Air  Traffic  Control  Systems,  or 
adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  Section  150.5.  Approval  is 
not  a  determination  concerning  the 
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acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federtd  action  or 
approval  to  impleinent  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  oh  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
comoutment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  ^-ant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
FAA  Airports  District  Office  in  Denver. 
Colorado. 

The  Airport  Board  submitted  to  the 
FAA  on  April  22. 1985,  the  noise 
exposure  nu^;>s.  descriptions,  and  other 
documentation  produced  durding  the 
noise  compatibility  planning  study 
conducted  at  Jackson  Hole  Airport.  The 
Jackson  Hole  Airport  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  May  15, 1985.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  May  28. 1985. 

The  Jackson  Hole  Airport  noise 
compatibility  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions.  If  was 
requested  that  the  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  May 
15, 1985.  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  20 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport  and  for  review  and 
monitoring  of  the  program.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  November  8, 
1985. 

Outright  approval  was  granted  for  19 
specific  program  elements  and  part  of 
the  20th.  On-airport  actions  include  an 
access  plan  to  encourage  use  of  quiet 
aircraft,  continued  use  of  the  existing 


curfew  and  single  event  noise  approach 
noise  limit  a  new  departure  route, 
preferential  runway  use,  an  Automatic 
Weather  Observation  System  and 
continuance  of  pilot  education  program. 
OfF-airport  elements  include  zoning 
changes,  voluntary  noise  abatement 
procedures,  avigation  easements, 
transfer  of  development  rights,  new 
subdivision  regulations,  and  preventive 
land  use  planning  and  policies  The 
program  also  expands  the  existing 
notice  complaint  system  and  provides 
for  noise  monitoring  and  program 
updates. 

Part  of  one  program  element  r^ating 
to  imposing  a  nightime  curfew  aa  any 
new  airlines  was  disapproved  pending 
submission  to  the  FAA  of  additional 
details  to  permit  an  informed  analysis 
under  section  104(b)  of  the  ASNA  Act 
This  disapproval  does  not  reflect  FAA 
opposition  to  the  noise  mitigation 
objectives  of  the  proposal  or  of  the 
concept  on  which  it  is  based.  Rather,  as 
described  above,  the  ASNA  Act 
contemplates  approval  or  disapproval 
within  the  180-day  review  period. 
Lacking  adequate  detail  for  a  proper 
evaluation,  the  FAA  has  disapproved 
this  action.  This  does  not  foreclose 
additional  FAA  review  if  additional 
information  is  submitted  by  the  airport 
operator. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  November  8, 
1985.  The  Record  of  Approval  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Jackson  Hole  Airport. 

Approval  by  the  Administrator  of  the 
Part  ISO  noise  compatibility  program 
constitutes  approval  of  the  revised  noise 
abatement  plan  by  the  Department  of 
Transportation  contemplated  in  the 
Agreement  between  the  United  States 
Department  of  the  Interior  and  the 
Jackson  Hole  Airport  Board  of  April  27, 
1963. 

Issued  in  Seattle.  Washington  on  December 
3. 1963. 

Wayne  Barlow, 

Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-30309  Filed  12-23-85:  8:45  am] 
BILLING  CODE  4910- 13-M 


Federal  RaNroed  Administration 
|RS«l-Ap-t4o.  10151 

The  Atctiison,  Topeka  and  Santa  Fe 
Railway  Co;  Petition 

The  Atchison,  Topeka,  and  Santa  Fe 
Railway  Company  has  petitoned  the 


Federal  Railroad  Administration  (FRA) 
seeking  an  exemption  from  the 
requirements  of  the  last  sentence  of 
S  236.204  of  the  Rules,  Standards  and 
Instructions  which  reads,  "*  *  *  In 
absolute  permissive  block  signaling, 
when  a  train  passes  a  head  block  signal 
it  shall  cause  the  opposing  head  bhxic 
signal  to  display  aa  aspect  wnth  an 
indication  not  more  favorable  than 
'STOP.**  Hiis  proceeding  is  identified  as 
FRA  Rules,  Standards  and  bistmctions 
Application  No.  lOlS. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  peMic  bearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  February  2S. 
1986,  in  Hearing  Room  B,  Fourth  Fkxn-  of 
the  Kansas  State  Office  Building  at  915 
SW.,  Harrison  Street  in  Topeka,  Kansas. 

The  hearing  will  be  an  informal  one. 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefcH«,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statments.  Additional  procedures, 
if  necessary  for  the  conduct  of  the 
hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC  on  December  IS. 
1985. 

|.W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc.  65-30364  Filed  12-23-85:  8:45  am) 

BILLING  COOC  «10-M-lt 


|BS-Ap-Mo.24e2) 

Canadian  Pacific  Ltd.;  Petition 

The  Canadian  Paciflc.  Ltd.  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
to  discontinue  the  automatic  block 
signal  system  between  Newport 
Vermont,  and  Wells  River,  Vermont  a 
distance  of  approximately  64  miles,  and 
between  Newport  Vermont  and 
Magowan,  Vermont  a  distance  of 
approximately  4  miles.  This  proceeding 
is  identified  as  FRA  Block  Signal 
Application  No.  2402. 
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After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  flnal  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  February  12, 
1988,  in  The  Lincoln  Inn  at  20  Hastings 
Street  in  St.  Johnsbury.  Vermont. 

The  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

bsued  in  Washington,  EKI,  on  Decemlier  16, 
198S. 

|.W.  Wabh. 

Associate  Administrator  for  Safety. 
[PR  Doc.  85-30365  Filed  12-23-85:  8:45  am] 

)  CODE  MIO-W-M 


IBS-Ap-No.  24S2] 

Chicago  and  North  Western 
Transportation  Co. 

The  Chicago  and  North  Western 
Transportation  Company  has  petitioned 
the  Federal  Railroad  Administration 
(FRA)  seeking  approval  of  the  proposed 
discontinuance  of  the  automatic  block 
signal  system  between  )anesville, 
Wisconsin,  and  Madison,  Wisconsin,  on 
its  Wisconsin  Division,  a  distance  of 
about  51  miles.  This  proceeding  is 
identified  as  FRA  Block  Signal 
Application  No.  2482. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is  " 
hereby  set  for  10  a.m.  on  February  27, 
1986,  in  Room  460  of  the  U.S.  Court 
House  at  120  North  Heary  Street  in 
Madison,  Wisconsin. 

The  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 


proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
.of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC,  on  Deceml>er  19, 
1985. 

|.W.  Walsh, 

Associate  Administrator  for  Safety. 
[FR  Doc.  85-30366  Filed  12-23-85:  8:45  am] 
BHJJNQ  COOC  4«1O-0ft-« 

Natchez  Trace  Railroad  (NTR)  et  al. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  four 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  the 
provisions  of  the  Hours  of  Service  Act 
(83  Stat.  464,  Pub.  L  91-169,  45  U.S.C. 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  twelve 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
Hfteen  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  from  the 
twelve-hour  limitation. 

Natchez  Trace  Railroad  (NTR);  FRA 
Waiver  Petition  Docket  No.  HS-65-23 

The  NTR  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  twenty-four  hour  period. 

The  NTR  states  that  it  is  not  their 
intention  to  employ  a  train  crew  over 
twelve  (12)  hours  per  day  under  normal 
operating  conditions,  but  that  this 
exemption,  if  granted,  would  help  their 
operation  if  they  encountered  unusual 
operating  conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Lackawanna  Valley  Railroad  (LVAL); 
FRA  Waiver  Petition  Docket  No.  HS-flS- 
24 

The  LVAL  provides  service  between 
Carbon  Junction  (Moosic),  Pennsylvania, 


and  Carbondale,  Pennsylvania,  a 
distance  of  25  miles.  The  normal 
operation  of  the  railroad  calls  for  only 
one  (1)  train  per  day,  with  work 
completed  within  the  twelve  hour 
limitation,  lliis  exemption,  if  granted, 
would  allow  the  darrier  to  function  if 
they  encountered  unusual  operating 
conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  thai 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Bay  Colony  Railroad  Corporation 
(BCLR);  FRA  Waiver  Petition  Docket 
No.  HS-85-25 

The  BCLR  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
can  permit  certain  employees  to  remain 
on  duty  not  more  than  sixteen  hours  in 
any  twenty-four  hour  period. 

The  BCLR  states  that  it  is  not  their 
intention  to  employ  a  train  crew  other 
twelve  (12)  hours  per  day  under  normal 
operating  conditions,  but  that  this 
exemption,  if  granted,  would  help  their 
operation  if  they  encountered  unusual 
operating  conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Oregon,  California  and  Eastern  Railway 
Company  (OCE);  FRA  Waiver  Petition 
Docket  No.  HS-85-26 

The  OCE  seeks  this  exemption  so  that 
it  can  permit  certain  employees  to 
remain  on  doty  not  more  than  sixteen 
hours  in  any  twenty-four  hour  period. 

The  OCE  provides  service  over  a  64- 
mile  long  system  that  primarily  hauls 
logs  from  the  woods  to  a  conversion 
facility  in  Klamath  Falls,  Oregon. 

The  OCE  states  that  it  is  not  their 
intention  to  employ  a  train  crew  over 
twelve  (12)  hours  per  day  under  normal 
operating  conditions,  but  that  this 
exemption,  if  granted,  would  help  their 
operation  if  they  encountered  unusual 
operating  conditions  or  circumstances. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  fifteen 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  a  hearing  or 


other  opportunity  for  oral  conunents 
since  the  facts  do  not  appear  to  warrant 
it.  Communications  coBceming  the 
proceedings  should  identify  the  docket 
number  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration.  Nassif  Boikling,  400 
Seventh  Street  SW..  Washington,  DC 
20590. 

Communications  received  befra^ 
February  19, 1986,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  will  be 
considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-S  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington.  DC  20690. 

Issued  in  Washington.  DC  on  December  16. 
1985. 

J.W.  Walsh. 

Associate  Administrator  for  Safety.' 

[FR  Doc.  85-30367  Filed  12-23-85:  8:45  am) 

BILUNQ  COM  4St«-0(-M 


[BS-Ap-No.  2424]  ' 

Seaboard  System  Railroad; 
Postponement  of  Public  llaafing 

The  public  hearing  in  the  captioned 
block  signal  application  has  been 
postponed  by  the  Federal  Railroad 
Administration  (FRA),  at  the  request  of 
the  railroad,  from  January  8, 1986,  until 
March  26, 1986.  Because  of  the  change  of 
hearing  date,  it  has  also  been  necessary 
to  move  the  hearing  to  a  different  room 
in  the  same  building.  (See  original 
hearing  notice  in  50  FR  47319,  November 
15. 1985.) 

In  particular,  the  hearing  has  been 
rescheduled  for  10  a.m.  on  Wednesday, 
March  26, 1986,  in  Room  199  of  the  South 
Tower  at  1718  Peachtree  Road.  N.W.,  in 
Atlanta,  Georgia. 

The  FRA  regrets  an  inconvenience 
occasioned  by  this  change. 

In  the  application  that  is  the  subject  of 
this  hearing,  the  Seaboard  System 
Railroad  (Seaboard)  petitioned  the  FRA 
seeking  approval  of  the  proposed 
discontinuance  of  the  automatic  block 
signal  system  between  Augusta, 
Georgia,  and  Atlanta,  Georgia.  This 
proceeding  is  identified  as  FRA  Block 
Signal  Application  No.  2424. 

After  examining  Seaboard's  proposal 
and  the  available  facts,  the  FRA 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal.  Accordingly,  a 
hearing  was  scheduled  and  has  now 
been  postponed. 


As  stated  in  die  original  notice,  the 
hearing  will  be  informal  and  will  be 
conducted  in  accordance  with  Rule  25  of 
the  FRA  Roles  of  Practice  (49  CFR 
211.25).  by  a  representative  designated 
by  the  FRA.  * 

The  hearing  will  be  a  nonadversary 
proceeding  and.  therefore,  there  will  be 
no  cross-examination  of  persona 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportimity  to  do  so.  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.  DC  on  Deceml>er  19, 
1985. 

I.W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc.  85-30368  Filed  12-23-85:  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  IP85-20;  Notice  1) 

Alfa  Romeo,  Inc.;  Receipt  of  Petition 
4or  Determination  of  Inconsequential 
Noncompliance 

Alfa  Romeo,  Inc.  of  Englewood  Cliffs. 
New  Jersey,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  for  an  apparent 
noncompliance  with  49  CFR  571.101  and 
571.105,  Motor  Vehicle  Safety  Standards 
No.  101,  Controls  and  Displays,  and  No. 
105,  Hydraulic  Brake  Systems,  on  the 
basis  that  it  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

According  to  paragraph  S5  and  Table 
2  of  Standard  No.  101,  the  brake  system 
telltale  shall  be  identified  with  the  word 
"Brake".  Paragraphs  S5.3  (a)  and  (b)  of 
Standard  No.  105,  require  that: 

S5.3.5(a)  "Each  indicator  lamp  shall 
display  word  or  words,  in  accordance 
with  the  requirements  of  Standard  No. 
101  (49  CFR  571.101)  and/or  this  secUon, 
which  shall  be  legible  to  the  driver  in 
daylight  when  lighted  *  *  *." 


(b)  If  a  single  common  mdicator  is 
used,  the  lamp  shall  display  the  word 
"Brake"  *  *  *." 

The  petitioner.  Alfa  Romeo.  Inc.. 
produced  some  1.150 1986  Spider  models 
with  the  ISO  (international  Standards 
Organization)  symbol  for  "Brake" 
instead  of  the  word.  This  was  done  in 
anticipation  of  the  ISO  symbol  being 
selected  over  the  other  methods  of 
identification  in  proposed  changes  to  the 
standard  pending  at  die  time. 

Alfa  Romeo  indicated  that  production 
orders  have  been  given  to  the 
instrument  cluster  supplier  to  retool  and 
produce  the  warning  lamp  lens  with  the 
word  "Brake",  but  before  the  running 
change  can  be  effected,  some  1.150 
vehicles  wiH  have  been  manufactured 
and  sold. 

Because  of  the  disproportionate  hi^ 
cost  due  to  the  small  number  of  vehicles. 
$520  per  vehicle  claimed  l>y  Alfa  Romeoi, 
the  petitioner  proposes  that  the 
following  be  allowed  in  lieu  of  total 
replacement  of  the  instrument  panel 

a.  A  special  label  attached  to  the 
outside  of  the  instrument  cluster,  whidi 
would  clearly  tell  the  driver  dtat  the  ISO 
symbol  means  "Brake". 

b.  An  Owner's  Manual  insert 
explaining  deariy  that  the  ISO  symbol 
means  "Blrake*'. 

All  vehicles  in  Alfa  Romeo  stock 
would  be  identified  as  outlined  above. 
In  addition,  Alfa  Romeo  dealers  stock 
would  be  identified  prior  to  sale  to  the 
user.  Those  vehicles  now  in  the  hands  of 
users  would  be  identified  by  recalling 
them  for  application  of  an  instrument 
cluster  label  and  updating  their  Owner's 
Manuals.  This  would  be  performed 
within  Alfa  Romeo's  standard  recaQ 
procedure,  but  not  according  to  the 
requirements  of  49  CFR  Parts  577  and 
579,  due  to  the  small  quantity  involved. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Alfa 
Romeo,  Inc.,  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration.  Room  5100. 400 
Seventh  Street  SW..  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied. 
notice  will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 
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Comment  closing  date:  January  23, 
1988. 

(Sec  102,  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  December  19, 1985. 
Bony  Febioe, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  85-30384  Filed  12-23-85;  8:45  am] 

BILLINQ  CODE  4t10-S»-M 


VETERANS  ADMINISTRATION 

Agency  Fonns  Under  0MB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

summary:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  an 
extension  and  new  collections  and  lists 
the  following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable,  (4) 
how  often  the  form  must  be  filled  out,  (5) 
who  will  be  required  or  asked  to  report, 
(6)  an  estimate  of  the  number  of 


responses,  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (8)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 

ADDRESSES:  C9pies  of  the  forms  and 
supporting  dociunents  may  be  obtained 
from  Nancy  C.  McCoy,  Agency 
Clearance  Officer  (732),  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  389- 
2146.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Dick 
Eisinger,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  December  18, 1985. 

By  direction  of  the  Administrator 
Everett  Alvaraz,  Jr., 
Deputy  Administrator. 

Extension        I         ■ 

1.  Department  of  Veterans  Benefits. 

2.  Designation  of  Certifying  Official(s). 

3.  VA  Form  22-8794. 

4.  On  occasion. 

5.  State  or  local  governments; 
Businesses  or  other  for-profit;  Non-profit 


institutions;  Small  businesses  or 
organizations. 

6.  3,200  responses. 

7.  534  hours. 

8.  Not  applicable. 

New  Collections 

1.  Department  of  Veterans  Benefits. 

2.  Certification  of  Attendance  for  a 
Course  Leading  to  a  Standard  College 
Degree  (Under  Chapter  30.  Title  3a 
U.S.C.). 

3.  VA  Form  22-8979. 

4.  On  occasion;  monthly. 

5.  Individuals  or  households;  State  or 
local  governments. 

6.  600  responses. 
7. 100  hours. 

8.  Not  applicable. 
•        •        •        *        • 

1.  Department  of  Veterans  Benefits. 

2.  Certificate  of  Balance  on  Deposit. 

3.  VA  Form  22-4718a. 

4.  On  occasion;  annually;  biennially; 
triennially. 

5.  Individuals  or  households;  State  or 
local  governments;  Federal  agencies  or 
employees;  non-profit  institutions. 

6.  20,000  responses. 
7. 1,000  hours. 

8.  Not  applicable. 

[FR  Doc.  85-30363  Filed  12-23-85: 8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  50  FR  51503. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10:00  a.m.,  December 
19. 1985. 

CHANGES  IN  THE  MEETING:  This  meeting 
is  rescheduled  for  Monday,  January  6. 
1986. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  85-30501  Filed  12-20-85;  3:08  pm) 

BILUNQ  COOE  C3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  January  3, 
1986. 

PLACE:  2033  K  Street.  NW..  Washington 
DC,  8th  Floor  Conference  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
Surveillance. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  85-30502  Filed  12-20-85;  3:08  pm] 

BILUNO  COOE  C351-01-M 


COMMODITY  futures  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  January  10. 
1986. 

PLACE:  2033  K  Street,  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
Surveillance. 


CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  85-30503  Filed  12-20-85;  3:08  pm] 

mUJNQ  COOE  (3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  January  17. 
1986. 

place:  2033  K  Street,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  85-30504  Filed  12-20-85;  3:08  pm] 

BILLING  CODE  e351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  January  24, 
1986. 

place:  2033  K  Street,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  85-30505  Filed  12-20-85;  3:08  pmj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  January  31, 
1986. 

place:  2033  K  Street,  NW..  Washington, 
DC.  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
Surveillance. 
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CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  85-30506  Filed  12-20-85;  3^8  pm] 

BtUJNG  CODE  •3S1-ei-M 


federal  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Notice 

forwarded  to  the  Federal  Register  on 

December  12, 1985. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  Approximately  11:30 

a.m..  Thursday,  December  19. 1985, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

CHANGES  IN  THE  MEETING:  Addition  of 

the  following  closed  item(8)  to  the 

meeting  with  less  than  one  week's 

advance  notice  to  the  public: 

1.  Issues  relating  to  cost  of  Federal  Reserve 
notes. 

2.  Proposed  procedures  for  handling  Board 
voting  during  the  holiday  period. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  December  19. 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-30422  Filed  12-20-85;  10:39  ara] 
BILUNG  COOE  e210-01-M 


8 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  3:00  p.m.,  Thursday. 

December  19, 1985. 

The  business  of  the  Board  required  thai 
this  meeting  be  held  with  less  than  one 
week's  advance  notice  to  the  public,  and  no 
earlier  announcement  of  the  meeting  was 
practicable. 

PLACE:  20th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
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Dated:  December  19, 1985. 
James  McAfee, 

Associate  Secretory  of  the  Board. 
|FR  Doc.  85-30436  Filed  12-20-65;  11:29  am] 

MLUMQ  COOC  <210-0VM 
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NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AMD  date:  9:00  ajB..  Tuesday, 
January  7, 1985. 

place:  NTSB  Conference  Rooms  8A,  B 
C,  Eighth  Floor,  800  Independence 
Avenue,  SW..  Washington.  DC  20594. 
STATUS:  The  first  three  iteiBS  on  tlie 
agenda  will  be  open  to  the  pablic  the 


last  two  items  will  be  closed  under 
Exemption  10  of  the  Government  in  the 
Sunshine  Act.  -  ■' 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report-  Galaxy 
Airlines,  Inc.,  Lockleed  L-188C,  N5532.  Reoo 
Cannon  International  Airport,  Reno,  Nevada, 
January  21. 1985. 

2.  Marine  Accident  Report  and  Letters  of 
Recommendation:  Capsizing  of  the  U.S. 
Fishing  Vessel  AMERJCUS  and 
disappearance  of  the  U.S.  Fishing  Vessel 
ALT  AIR,  Bering  Sea  North  of  Dutch  Harbor, 
Alaska,  Febrary  M.  1963. 

3.  Marine  Accident  Report-  Grounding  of 
the  Panamanian-Flag  Passenger  Carferry  M/ 
V  A.  REGINA  at  Xtona  Island.  Puerto  Rico  on 
Febrary  15, 1985. 


4.  OpittioB  and  Order  Admiiiist'-ator  v. 
Woodward  Docket  SE-6620;  disposition  of 
respondent's  appea). 

5.  Opinion  and  Order:  Administrator  v. 
Weinberg.  Docket  SE-e733:  disposition  of 
appeal  from  order  of  dismissal. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Catherine  T.  Kapula  (202) 
362-6525 
Catherine  T.  Kaputa. 

Federal  Register  Liaison  Officer. 

December  20, 1985. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606, 610,  and  640 
[Oocfctt  No.  82N-01631 

Biological  Products;  Blood  and  Blood 
Derivatives;  implementation  of 
Efficacy  Review 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  proposing  to 
amend  the  biologies  regulations  in 
response  to  the  report  and 
recommendations  of  the  Panel  of 
Review  of  Blood  and  Blood  Derivatives 
(the  Panel).  The  proposed  rules  would 
affect  blood  banks,  plasmapheresis 
establishments,  and  plasma  derivative 
manufacturers.  The  Panel  reviewed  the 
safety,  el^cacy,  and  labeling  of  blood, 
blood  components,  blood  derivatives, 
and  related  products.  On  the  basis  of  the 
Panel's  flndings  and  recommendations, 
FDA  is  proposing  to  classify  products  in 
Category  I  (safe,  effective,  and  not 
misbranded],  Category  II  (unsafe, 
ineffective,  or  misbranded),  and 
Category  IIIB  (off  the  market  pending 
completion  of  studies  permitting  a 
determination  of  effectiveness). 
Products  recommended  for  Category 
IIIA  (formerly  defined  as  on  the  maricet 
during  further  studies  in  support  of 
effectiveness)  will  be  reviewed  by  the 
Blood  Products  Advisory  Committee  for 
reclassification  into  Categories  I  or  11. 
DATES:  Comments  on  the  proposed 
classification  of  products  into  Category  I 
and  on  proposed  amendments  to  the 
biologies  regulations  should  be 
submitted  by  March  24, 1986.  Conmients 
on  the  confidentiality  of  data  submitted 
for  review  by  the  Panel  should  be 
submitted  by  January  23. 1988. 

FDA  proposes  the  following:  (1)  That 
any  final  rule  based  on  this  proposal 
become  effective  60  days  after  the  date 
the  final  rule  is  published  in  the  Federal 
Register.  (2)  that  amendments  to  a 
license  application,  other  than  labeling 
amendments,  be  submitted  to  FDA 
within  180  days  after  the  date  the  final 
rule  is  published  in  the  Federal  Register; 
(3)  that  labeling  requirements,  other 
than  the  requirements  in  §§  201.56  and 
201.57  (21  CFR  201.56  and  201.57), 
become  effective  12  months  after  the 
date  the  Hnal  rule  is  published  in  the 
Federal  Register;  and  (4)  that  the 
labeling  requirements  in  §§  201.56  and 
201.57  become  effective  30  months  after 
the  date  the  final  rule  is  published  in  the 
Federal  Register  (see  §  201.59). 


SUPPLEMCNTAflV  INFORMATtON: 
TaUaafCoalMtt 

1.  Background 

2.  Introduction  of  Panel  Report 

3.  Stored  Red  Blood  Cell  Products:  History  of 
Blood  Transfusion;  Donor  Standatds; 
Testing  Donor  Blood;  and  Labeling 

4.  Whole  Blood  (Human)  Heparin 

5.  Whole  Blood  (Human)  Modified- 
Antihemophilic  Factor  Removed  and 
Whole  Blood  (Human)  Modified-Plaleleta 
Removed 

6.  Red  Blood  Cells  (Human) 

7.  Frozen  Red  Blood  Cells  (Human) 

8.  Cryoprecipitated  Antihemophilic  Factor 

9.  Single  Donor  Plasma  (Human) 

10.  Normal  Serum  Albumin  (Human) 

11.  Plasma  Protein  Fraction  (Humaa) 

12.  Antihemophilic  Fraction  (Human) 

13.  Factor  IX  Complex  (Human) 

14.  Fibrinogen  (Human) 

15.  Fibrinolysin  (Human) 

16.  Rh«  (D)  Immune  Globulin  (Humaa) 

17.  Thrombin 

18.  Fibrinolysin  and  Desoxyribonudease. 
Combined  (Bovine)  and  Fibrinolysin  and 
Desoxyribonudease,  Combined  (Bovine) 
with  Chloramphenicol 

19.  Blood  Grouping  Diagnostics 

20.  Hepatitis  B  Testing 

21.  Antivenins  '    - 

22.  Normal  Horse  Serum 

23.  Blood  Group  Substances  A,  B,  and  AB 

24.  Cobra  Venom  F^roducts 

25.  Human  Plasma  as  a  Source  for 
Fractionation  Products 

26.  Donor  Immunization  and 
Hyperinununization 

27.  FDA's  Response  to  the  Panel's 
Reeonunenda  ti  ons 

ADORES&:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Falter,  Office  of  Biologies 
Research  and  Review.  Center  for  Drugs 
and  Biologies  (HFN-364),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20657,  301-295-8046. 

1.  Background 

In  the  Federal  Register  of  February  13, 
1973  (38  FR  4319),  FDA  issued  9  801.25 
(21  CFR  601.25)  concerning  procedures 
for  the  review  of  the  safety, 
effectiveness,  and  labeling  of  biological 
products  licensed  prior  to  July  1. 1972. 
Under  the  panel  assignments  publish  in 
the  Federal  Register  of  June  19. 1974  j39 
FR  21176),  the  biological  products- 
reviewed  were  assigned  to  one  of  .the  ' 
following  categories:  (1)  Bacterial, 
vaccines  and  bacterial  antigens  with 
"no  U.S.  standard  of  potency."  (2) 
bacterial  vaccines  and  toxoids  with 
standards  of  potency,  (3)  viral  vaecines 
and  rickettsial  vaccines,  (4)  alleiaenic 
extracts.  (5)  skin  test  antigens,  or  (6) 
blood  and  blood  derivatives. 


Under  S  601.25,  FDA  assigned 
responsibility  for  the  initial  review  of 
each  of  the  biological  product  categories 
to  a  separate  independent  advisory 
review  panel  consisting  of  qualified 
experts  to  ensure  objectivity  of  the 
review  and  public  confidence  in  the  use 
of  these  products.  Each  panel  was 
charged  with  preparing  an  advisory 
report  to  the  Commissioner  of  Food  and 
Drugs  which  was  to:  (1)  Evaluate  the 
safety  and  effectiveness  of  the  biological 
product.  (2)  review  the  labeling  of  the 
biological  product,  and  (3)  advise  the 
Commissioner  on  which  biological 
products  under  review  are  safe, 
effective,  and  not  misbranded.  The 
advisory  report  includes  a  statement 
classifying  products  into  one  of  three 
categories. 

Category  I  designates  those  biological 
products  determined  by  the  Panel  to  be 
safe,  effective,  and  not  misbranded.  The 
Panel's  statement  may  include  any 
condition  relating  to  active  components, 
labeling,  tests  required  prior  to  release 
of  batches,  product  standards,  or  other 
conditions  necessary  or  appropriate  for 
their  safety  and  effectiveness. 

Category  n  designates  those 
biological  products  determined  by  the 
Panel  to  be  unsafe,  ineffective,  or 
misbranded. 

Category  III  designates  those 
biological  products  determined  by  the 
Panel  not  to  fall  within  either  Category  I 
or  II  on  the  basis  of  its  conclusion  that 
the  available  data  are  insufficient  for 
classification  and  for  which  further 
testing  is  therefore  required.  Those 
biological  products  in  Category  III  for 
which  continued  licensing, 
manufacturing,  and  marketing,  during 
the  period  of  further  testing  are 
recommended,  are  designated  as 
Category  IIIA.  Iliose  biological  products 
In  Category  III  for  which  the  suspension 
of  their  license,  pending  submission  of 
additional  data,  is  recommended  are 
designated  as  Category  IIIB.  The 
recommendations  for  either  Category 
IIIA  or  IIIB  are  based  on  assessment  of 
the  present  evidence  of  safety  and 
effectiveness  of  the  product  and  the 
potential  benefits  and  risks  likely  to 
result  from  the  continued  use  of  the 
product  for  a  limited  period  of  time, 
-while  questions  raised  concerning  the 
*  products  are  being  resolved  by  further 
study. 

In  the  Federal  Register  of  December 
13. 1974  (39  FR  43413),  FDA  requested 
data  and  information  regarding  blood, 
blood  components,  and  blood 
derivatives. 

Some  concern  has  been  expressed 
that  confidential  information  submitted 
to  FDA  under  S  601.25  will  become 
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public  information.  Data  and 
infonnatioD  submitted  in  response  to  the 
February  28. 1973,  June  19. 1974.  and 
December  13. 1974  notices  and  falling 
within  the  provisions  of  5  U3.C  5S2(b). 
18  U.S.C.  1906,  or  21  U.S.C.  331(j)  have 
been  handled  as  confidential.  However, 
with  the  publication  of  this  proposed 
implementation  and  the  Panel's  Sndings. 
such  data  and  information  will,  under 
S  601.25(bK2).  be  made  publicly 
available  after  January  24, 1986  and  may 
be  viewed  at  the  Dockets  Management 
Branch  (address  above),  except  to  the 
extent  that  the  person  submitting  the 
data  and  information  demonstrates  that 
it  still  falls  within  the  confidentiality 
provisions  of  one  or  more  of  the  above 
statutes.  Accordingly,  comments 
concerning  confidentiality  should  be 
submitted  by  January  23, 1986. 

The  Panel  appointed  by  FDA  to 
review  the  data  and  information 
submitted  and  to  prepare  a  report  on  the 
safety,  effectiveness,  and  labeling  of 
blood,  blood  components,  blood 
derivatives,  and  related  products 
included  the  following  individuals: 
Panel  Chairman,  Scott  N.  Swisher,  M.D., 
Professor.  Department  of  Medicine, 
Michigan  State  University,  East 
Lansing,  MI  48823; 
Joseph  R.  Bove,  M.D.,  Director,  Blood 
Transfusion  Service,  Yale-New  Haven 
Hospital.  New  Haven,  CT  06510: 
John  A.  Collins.  M.D..  Chairman. 
Department  of  Surgery.  University 
Medical  Center,  Stanford,  CA  94305; 
William  S.  Howland,  M.D.,  Chairman, 
Department  of  Anesthesiology, 
Memorial  Hospital,  New  York,  NY 
10021: 
Robert  D.  Langdeil,  M.D.,  Professor  of 
Pathology,  School  of  Medicine, 
University  of  North  Carolina,  Chapel 
HiU,  NC  27514: 
Jacob  Nusbacher,  MX).,  Director, 
Rochester  Regional  Red  Cross 
Program,  Rochester,  NY  14607; 
Sherrill  J.  Slichter,  M.D.,  Associate 
Director,  Puget  Sound  Blood  Center, 
University  of  Washington,  Seattle, 
WA  98104. 

The  Panel  was  convened  on  June  26, 
1975,  in  an  organizational  meeting. 
Working  meetings  were  held:  August  22- 
23,  October  31-November  1, 1975; 
January  9-10.  March  19-20,  May  5-6, 
June  25.  October  1-2,  November  12-13, 
1976;  January  14-15,  March  11-12,  June 
17-19,  October  7-8,  November  18-19, 
1977;  January  6-7,  March  10-11,  May  12- 
13,  July  17-18,  December  15-16, 1978: 
and  November  15-16, 1979. 

Two  nonvoting  liaison  representatives 
served  on  the  Panel.  Louis  M.  Aledort, 
M.D..  nominated  by  the  National 
Hemophilia  Foundation,  served  as  the 


consumer  representative.  Margaret 
Hilgartner,  M.D.,  or  Robert  Schwartz 
substituted  for  Dr.  Aledort  during  his 
absences.  John  Adams,  Ph.D..  of  the 
Pharmaceutical  Manufacturers 
Association,  nominated  by  a  number  of 
producers  with  products  under  review 
by  the  Panel,  served  as  the  industry 
representative.  Karl  Bambach,  Ph.D.,  or 
Charles  B.  Cleveland  substituted  for  Dr. 
Adams  during  his  absences.  Morris 
Schaeffer,  Ml).,  Ph.D..  participated  in 
the  Panel  meetings  in  his  capacity  as 
Director  of  the  Office  of  Scientific 
Advisors  and  Consultants,  FDA.  Clay 
Sisk.  in  the  Office  of  Scientific  Advisors 
and  Consultants.  FDA,  served  as 
Executive  Secretary  of  the  Panel. 

In  addition,  the  Panel  considered  the 
advice  of  the  follo%ving  consultants: 

Edward  H.  Mealey,  Ph.D. 

Findlay  E.  Russell,  M.D..  Ph.D. 

James  T.  Sgouris,  Ph.D. 

Over  290  persons  attended  one  or 
more  meetings  of  the  Panel  and  many 
participated  in  the  open  discussions. 
Every  person  who  requested  an 
opportunity  was  heard  by  the  Panel.  The 
names  of  these  persons  are  on  file  with 
the  Dockets  Management  Branch  as 
listed  in  the  Summary  Minutes  of  each 
meeting.  • 

The  Panel  on  Review  of  Blood  and 
Blood  Derivatives  evaluated  all  data 
submitted  for  the  following  blood,  blood 
derivatives,  and  other  related  products: 

Licensed  Biological  Products 
Considered  by  the  Panel ' 

Blood  Bank  Products 

Stored  Red  Blood  Cell  Products 
(Includes  Whole  Blood  (Human)  ACD 

and  CPD) 
Whole  Blood  (Human)  Heparin 
Whole  Blood  (Human)  Modified 
Red  Blood  Cells  (Human) 
Red  Blood  Cells  (Human)  Frozen 
Cryoprecipitated  Antihemophilic  Factor 

(Human) 
Single  Donor  Plasma  (Human) 

Plasma  Fractionation  Products 

Normal  Serum  Albumin  (Human) 

Plasma  Protein  Fraction  (Human) 

Antihemophilic  Factor  (Human) 

Factor  IX  Complex  (Human) 

Fibrinogen  (Human) 

Fibrinolysin  (Human) 

Rho(D)  Immune  Globulin  (Human) 

Thrombin 

Fibrinolysin  and  Desoxyribonuclease 

Combined  (Bovine)  (with  and  without 

Chloramphenicol) 

In  Vitro  Diagnostics 
Blood  Group  Diagnostics 


'  Only  biological  products  thai  have  been  licensed 
prior  to  July  1. 1972,  are  reviewed  in  this  report. 


Blood  Grouping  Serums 
Reagent  Red  Cells 
Anti-Hiunan  Serum 
Hepatitis  B  Testing  Reagents 

Miscellaneous  Products 

Antivenins  (three  products) 
Normal  Horse  Serum 
Blood  Group  Substances  A  &  B 
Cobra  Venom  Products 

Data  submitted  for  these  products  are 
cited  by  Biologies  Efficacy  Review  (HER) 
volume  numbers.  The  volumes  will  be 
available  in  accordance  with  the 
provisions  of  21  CFR  601.25(b)(2)  at  the 
Docket  Management  foanch  (address 
above). 

The  following  products  were 
originally  listed  for  Panel  review  in  the 
December  13. 1974  notice,  but  are  no 
longer  licensed  as  biological  products 
and  are  not  reviewed  in  the  Panel's 
Report- 
Albumin  Microspheres  (Human) 
Anti-Human  Chorionic  Gonadotropic 

Serum 
Modified  Plasma  (Bovine) 
Radioactive  Albumin  products 
Russell  Viper  Venom 

TTie  advisory  panel  appointed  to 
review  data  and  information  concerning 
the  safety,  effectiveness,  and  labeling  of 
blood  and  blood  products  has  completed 
its  review  and  has  submitted  its  report 
to  the  Commissioner.  FDA  announced 
the  availability  the  Panel's  report  to  the 
public  in  the  Federal  Register  of 
November  21. 1980  (45  FR  77134).  The 
Final  Report  of  the  Panel  on  Review  of 
Blood  and  Blood  Derivatives  follows. 

2.  Introduction  to  Panel  Report 

The  last  decade  has  seen  rapid 
progess  in  those  areas  of  science  basic 
to  blood  transfusion  therapy.  This  has 
also  been  a  decade  of  significant  change 
in  clinical  practice;  many  changes  have 
occurred  as  a  result  in  the  ways  in 
which  blood  and  blood  products  are 
employed  as  therapeutic  agents. 

A  few  examples  can  be  cited.  Our 
knowledge  about  the  problem  of  post- 
transfusion hepatitis  has  broadened 
greatly.  Testing  donors  for  the  presence 
of  the  hepatitis  B  associated  antigen  has 
effected  significant  reduction  of  the 
incidence  of  this  disorder  following 
infusion  of  materials  that  potentially 
carry  this  agent.  In  turn,  this  has  focused 
attention  on  the  problem  of  so-called 
"non-A,  non-B  "  hepatitis  for  which 
adequate  testing  procedures  do  not 
exist.  The  blood  coagulation  system  and 
its  complex  interrelationships  with  the 
complement  system  and  the  kinin 
system  has  been  further  elucidated. 
Similiarly.  clinical  experiences  with 
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therapeutic  preparations  of 
procoagulant  proteins  has  increase  our 
understanding  of  their  utility  as  well  as 
limitations  on  that  utility.  We  not  have  a 
much  better  understanding  of  the 
physiological  role  of  albumin,  coupled 
with  greatly  improved  clinical 
management  of  shock  and  massive 
blood  loss.  Factors  affecting  oxygen 
transport  by  intact  red  cells  have 
become  known,  and  their  clinical 
significance  explored. 

These  and  other  developments 
indicate  that  a  review  of  blood  and 
blood  products  licensed  in  earlier  times 
before  our  new  knowledge  was 
available  is  timely  and  in  the  public 
interest  in  assuring  the  safety  and 
effectiveness  of  these  materials.  This 
review  is  the  product  of  one  of  six 
advisory  panels  of  FDA's  Bureau  of 
Biologies  and  is  part  of  the  general 
review  of  biological  products  licensed 
prior  to  July  1972  (see  21  CFR  601.25). 
(Note:  Since  the  time  of  that  Panel's 
submission  of  his  report,  FDA  has  been 
reorganized.  The  Bureau  of  Biologies  is 
now  the  Office  of  Biologies  Research 
and  Review  (OBRR).  Center  for  Drugs 
and  Biologies.) 

The  work  of  the  Panel  on  Review  of 
Blood  and  Blood  Derivatives  has 
occupied  a  stipulating  and  informative  3 
years.  At  the  outset,  it  seemed  that  the 
Panel's  task  would  be  an  easy  one.  The 
Panel  was  to  deal  with  a  well 
developed,  widely  distributed,  and 
accepted  group  of  technologies,  a 
number  of  familiar  products  and 
therapeutic  materials  in  widespread  use 
by  most  physicians  in  practice.  As  the 
work  of  the  Panel  progressed,  a 
significantly  different  picture  emerged. 
In  some  areas,  particularly  with  older 
products,  it  appeared  that  highly 
defensible  scientific  information  about 
safety  and  efficacy  was  scarce.  In 
dealing  with  some  of  these  problems,  it 
became  necessary  to  rely  upon 
consensus  based  upon  common 
experience.  This  experience  does, 
however,  point  out  that  the  standards 
which  are  now  applied  to  justify  the 
introduction  of  new  products  have 
evolved  along  with  the  scientific 
knowledge  which  makes  new  products 
possible.  It  would  seem  that  the 
complexity  of  the  regulatory  process  has 
grown  no  faster  than  has  understanding 
of  the  biological  and  clinical 
ramiHcations  related  to  the  introduction 
of  new  products. 

A  second  observation  was  quickly 
made  by  the  Panel:  There  are  many 
eminently  researchable  problems  which 
relate  to  a  wide  variety  of  blood 
products  that  present  the  opportunity  for 
further  improvement  and  refinement  of 


these  products  and  their  clinical  utility. 
Much  of  the  effort  of  the  Panel  has  gone 
into  attempts  to  define  these  problems 
in  researchable  terms  and  to  direct 
them,  where  possible,  to  appropriate 
investigators  and  sources  of  support  for 
the  work.  It  is  the  strong  feeling  of  the 
Panel  that  this  aspect  of  its  work  may.  in 
the  long  run,  be  the  most  rewarding  in 
terms  of  improved  safety  and 
effectiveness  of  the  products  review. 

This  Panel  has  had  to  deal  with  a 
situation  rather  different  from  that 
which  has  confronted  previous  panels 
which  have  reviewed  other  biological 
therapeutic  materials.  The  bulk  of  the 
products  reviewed  are  actually 
produced  widely  throughout  the  country 
in  installations  which  range  from  large 
centralized  blood  banks,  through  smaller 
units,  down  to  the  size  of  a  blood  bank 
supported  by  an  individual  hospital. 
There  are  no  large  industrial 
"manufacturers"  whose  submissions 
and  protocols  can  be  reviewed  as  the 
basis  for  safety  and  efficacy 
determinations  for  therapeutic  materials 
produced  by  blood  banks.  Thus,  in  this 
area,  a  manufacturer-by-manufacturer 
review  of  the  Panel  of  every  blood  bank 
product  is  manifestly  impossible.  Rather, 
the  Panel  has  had  to  rely  upon  years  of 
experience  with  these  materials, 
publications  in  the  literature, 
submissions  of  procedures  and 
standards  of  large  blood  bank 
organizations,  data  available  in  license 
applications,  generic  procedures 
specified  by  good  manufacturing 
practices  and  standards  of  accreditation 
as  the  basis  upon  which  to  make 
judgments  about  safety  and 
effectiveness  of  those  products.  In  those 
areas  in  which  commercial 
manufacturers  do  operate,  as  in  the  case 
of  plasma  derivatives,  the  more  typical 
review  of  submitted  information  has 
been  carried  out.  Some  products  were 
therefore  reviewed  only  generically  and 
recommendations  made  accordingly, 
leaving  the  determination  of  compliance 
for  each  manufactured  product  to  the 
Bureau  of  Biologies  which  evaluates 
each  installation. 

The  Panel  has  also  been  impressed 
with  the  difficulties  encountered  in 
obtaining  adequate  clinical 
investigational  data  upon  which  certain 
decisions  about  safety  and  effectiveness 
depend.  Frequently  the  inadequacy  of 
data  is  quantitative;  not  enough 
observations  have  been  made  to  permit 
an  adequate  judgment,  although  there 
may  be  nothing  wrong  with  the  data  that 
have  been  obtained.  This  problem  arises 
in  evaluating  materials  which  have 
limited  or  no  commercial  sponsorship.  It 
is  also  encountered  in  circumstances 


UMI 


where  a  commercial  manufacturer  is 
unable  to  recruit  enough  clinical 
investigational  resources  within 
reasonable  cost  boundaries  to  complete 
a  clinical  evaluation  which  has  been 
started.  These  difficulties  are  at  the 
heart  of  the  problem  of  shortening  the 
time  required  for  approval  of  new 
products  or  modification  of  old  ones. 
Thought  should  be  given  to  organizing  a 
national  clinical  investigation  resource 
to  solve  this  problem  in  a  cost-effective 
way.  The  Panel  has  no 
recommendations  in  this  regard,  but  it  is 
impressed  with  the  significance  of  this 
problem  in  the  effort  to  provide  timely 
responsive  regulatory  actions. 

The  Panel  wishes  to  thank  the  many 
people  who  have  supplied  it  with 
consultation,  expert  opinion,  data,  and 
statements  of  interest  for  its 
consideration  of  a  wide  range  of 
problems.  These  people  have  been 
related  to  the  major  blood-banking 
organizations  of  this  country,  academic 
institutions,  industry,  and  the  staff  of  the 
Division  of  Blood  and  Blood  Products  in 
OBRR.  Without  the  help  of  these  people 
and  organizations,  the  work  of  the  Panel 
could  not  have  been  completed. 

Finally,  the  Panel  wishes  to  express 
its  strong  feeling  that  this  one-time 
review,  whereas  it  has  certain  values  as 
it  stands,  will  be  primarily  of  value  if  it 
is  kept  current  by  an  on-going  dynamic 
process.  The  science  which  underlies 
blood  transfusion  is  rapidly  changing. 
The  potential  exists  now  for 
development  of  many  new  products 
from  blood.  Rapid  changes  in  health 
care  delivery  practices  will  occur  in  the 
near  future.  These  factors  will  make  a 
continuing  review  of  this  area  over  some 
reasonably  short  cycle  of  great  value  in 
assuring  that  the  regulatory  process 
enhances  and  supports  the  delivery  of 
health  care  by  providing  safe  and 
effective  blood  and  blood  products  in  a 
timely  fashion  to  those  who  use  them. 
The  Panel  has  viewed  its 
responsibilities  from  this  perspective 
and  has  diligently  attempted  to  provide 
a  starting  point  for  future  activities  in 
this  direction.  There  are  a  number  of  the 
major  unresolved  issues  which  the  Panel 
has  identified.  In  most  instances, 
additional  information,  the  product  of 
specific  research,  will  be  needed  to 
resolve  the  problems  which  remain. 
Where  it  has  been  necessary  to  make  a 
decision  to  deal  with  a  specific  problem 
until  adequate  data  become  available, 
conservative  positions  have  been  taken 
which  have  a  "fail  safe"  character  with 
regard  to  at  least  the  issue  of  safety. 
With  regard  to  effectiveness  of  products 
in  this  category,  it  should  be  noted  that 
the  materials  reviewed  have  been  in 
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widespread  use  over  a  period  of  years, 
and  effectiveness  has  been  documented 
at  least  by  common  experience.  Thus 
the  issue  of  effectiveness  has  been  a 
lesser  consideration  when  adequate 
data  are  lacking  for  decisionmaking  in 
these  cases. 

3.  Stored  Red  Blood  Cell  Products, 
History  of  Blood  Transfusion,  Donor 
Standards,  Testing  Donor  Blood,  and 
Labeling 

Generic  Statement 

1.  Introduction — a.  History  of  blood 
transfusion.  Although  occasional 
successful  blood  transfusions  were 
given  in  the  19th  century,  little  real 
progress  could  be  made  until  two  major 
problems,  immunological  donor- 
recipient  incompatibility  and  blood 
storage  without  clotting,  were  solved.  In 
1900,  Landsteiner  (Refs.  1  and  2) 
described  what  we  now  know  as  the 
ABO  blood  groups,  and  in  1911 
Ottenberg  (Ref.  3)  applied  this  discovery 
to  the  selection  of  blood  for  transfusion. 
Progress  in  delineating  other  erythrocyte 
antigens  was  slow.  Although  in  1927 
Landsteiner  and  Levine  described  the 
MN  and  P  systems  (Ref.  4).  it  was  not 
until  the  discovery  of  the  Rh  system  by 
Landsteiner  and  Weiner  {Ref.  5)  and 
Levine  and  Stetson  (Ref.  6)  in  the  early 
1940'8  that  immunologically  safe  blood 
transfusion  could  be  practiced.  Equally 
important  at  this  time  was  the 
development  of  the  antiglobulin  test  by 
Coombs  et  al.  (Ref.  7)  for  the  detection 
of  nonagglutinating  red  cell  antibodies. 
In  subsequent  years,  new  erythrocyte 
antigens  were  discovered  at  a 
remarkable  rate;  more  than  400 
antigenic  specificities  have  now  been 
described. 

After  the  discovery  of  the  ABO  blood 
group,  direct  transfusion,  a  surgical 
procedure  in  which  the  donor's  artery     - 
and  recipient's  vein  were  temporarily 
anastomosed,  became  popular.  This  was 
followed  by  the  introduction  of  syringes 
or  pumps  to  convey  blood  from  donor  to 
recipient.  Direct  donor-recipient 
transfusion  became  the  standard 
practice  for  many  years.  A  major 
difficulty  was  the  tendency  of  the  blood 
to  clot,  and  the  only  logical  solution  was 
to  find  a  safe  anticoagulant  to  prevent 
this  complication. 

The  safety  of  citrate  for  intravenous 
administration  was  demonstrated  by 
Hustin  in  1914  (Ref.  8)  and  by  Agote 
(Ref.  9)  and  Lewisohn  (Ref.  10]  a  year 
later.  Rous  and  Turner  (Ref.  11)  in  1916 
showed  the  beneficial  effect  of  added 
dextrose  on  red  blood  cell  preservation. 
Many  years  later,  Maizels  (Ref.  12) 
demonstrated  that  dextrose  exerted  its 
favorable  effect  by  providing  a  source  of 


energy  for  the  synthesis  of  organic 
phosphate  compounds.  The  acidiHcation 
of  the  anticoagulant-preservative 
solution  was  first  studied  by  Loutit.  et 
al.  (Ref.  13)  in  1943  to  prevent 
caramelization  of  the  dextrose  solution 
during  sterilization.  Serendipitously,  it 
was  found  that  acidification  also  gave 
better  red  cell  preservation  as  judged  by 
post-transfusion  survival.  The  original 
Anticoagulant  Citrate  Dextrose  (ACD) 
.solution,  suggested  by  Loutit  and 
Mollison  (Ref.  14).  in  1943,  has  been 
modifled  primarily  to  reduce  its  volume. 

Stored  blood  was  first  used  by  Rous 
and  Turner  (Ref.  11)  in  1916,  and  in  1917 
Robertson  (Ref.  15)  introduced  it  for 
treating  battlefield  casualties. 
Transfusion  of  stored,  anticoagulated 
blood  became  a  reality  when  tfie  first 
blood  banks  were  organized  in  1937  in 
Chicago  and  in  1938  in  New  York  City. 
Forty-four  years  later,  in  1982,  an 
estimated  9,349,700  units  of  whole  blood 
were  collected  in  the  United  States  by 
5,400  blood  banks  and  transfusion 
services  (Ref.  16). 

A  major  development  in  blood  bank 
practice  occurred  in  the  mid  1960's  with 
the  introduction  of  plastic  collection 
containers  which  have  replaced  glass 
bottles  as  the  standard  blood  container. 
This  made  possible  the  separation  of 
whole  blood  into  various  components  in 
an  integral,  closed  sterile  system.  An 
inevitable  result  of  component 
production  from  whole  blood  is  the 
availability  of  Red  Blood  Cells  (Human) 
("packed  cells").  This  product  is  now 
widely  used  when  erythrocyte 
transfusion  is  indicated  and  currently 
accounts  for  about  40  percent  of  all  such 
transfusions  in  the  United  States. 

b.  Whole  Blood  (Human)  ACD. 
Evaluation  of  the  efficacy  of  ACD 
anticoagulant-preservative  has  rested 
primarily  on  satisfactory  clinical 
responses  following  transfusion  and  on 
studies  of  post-transfusion  red  blood  cell 
viability  and  survival.  The  accepted 
survival  standard  requires  that  on  the 
last  storage  date  at  least  70  percent  of 
the  red  blood  cells  be  viable  for  at  least 
24  hours  after  transfusion.  Both  whole 
blood  and  red  blood  cell  concentrates 
collected  into  ACD  solution  and  stored 
at  2  to  6  'C  easily  meet  this  standard 
(Refs.  13, 14,  and  28).  Post-transfusion 
survival  is  related  to  the  maintenance  of 
adenosine  triphosphate  (ATP)  levels  in 
erythrocytes  (Refs.  22  and  30). 

Optimum  storage,  however,  should 
encompass  both  erythrocyte  survival 
and  appropriate  function.  The  major 
erythrocyte  function,  delivery  of  oxygen 
to  tissues,  is  related  to  many  variables, 
including  erythrocyte 
diphosphogly cerate  (OPC)  level  (Refs.  33 


and  34).  Red  cells  depleted  of  DPG 
release  oxygen  to  tissues  less  readily 
than  those  which  have  normal  levels. 
When  human  blood  is  collected  in  ACD. 
the  DPG  levels  fall  precipitously  to 
approximately  one-third  normal  after  1 
week  of  storage  (Ref.  35  and  241). 
However,  the  clinical  significance  of 
transfusion  with  DPG-depleted  red  cells 
is  unclear. 

c.  Whole  Blood  (Human)  CPD.  In  1957 
Gibson  et  al.  (Refs.  36)  published  studies 
on  modified  ACD  solutions  buffered  by 
phosphate  to  higher  pH  levels.  This 
anticoagulant-preservative,  citrate- 
phosphate-dextrose  (CPD),  was  found  to 
be  superior  to  ACD  in  that  80  percent  of 
the  red  cells  retained  viability  after  32 
days  storage.  Other  studies  (Refs.  21,  23, 
and  28)  have  confirmed  that  CPD  stored 
erthrocytes  have  better  survival  than 
thpse  stored  in  ACD,  although  not  to  the 
extent  originally  claimed.  In  addition, 
DPG  levels  in  CPD-stored  blood  are 
better  maintained;  levels  appear  to  be 
normal  for  approximately  1  week  of 
routine  blood  bank  storage  (Ref.  35). 
Appropriate  testing  also  has 
demonstrated  that  other  blood 
constituents  are  not  affected 
deleteriously  by  this  anticoagulant  when 
compared  with  ACD  (Refs.  37  and  39). 
The  formulas  for  ACD  and  CPD  solution 
are  contained  in  21  CFR  640.4(d).  In 
1971,  CPD  was  licensed  as  an 
anticoagulant-preservative  by  the 
Bureau  of  Biologies  and  has  largely 
replaced  ACD  in  general  transfusion 
practice. 

d.  Recommendations  for  Whole  Blood 
(Human).  The  Panel  recommends  that 
Whole  Blood  (Human)  ACD  and  CPD  be 
placed  in  Category  I  with  changes  in 
collection,  processing,  and  labeling  as 
discussed  subsequently  in  this 
statement.  The  designation  '"Human" 
should  be  deleted  from  the  product 
names. 

2.  Possible  hazards  of  red  blood  cell 
product  transfusion — a.  Metabolic 
problems  related  to  tmns fusion — (1) 
Introduction.  Numerous  metabolic 
changes  occur  in  blood  during  storage. 
These  are  of  clinical  importance  only 
when  transfusion  is  massive,  rapid 
infusion  of  large  quantities  of  blood 
relative  to  the  recipient's  blood  volume 
or  when  the  recipient  is  particularly 
susceptible  to  these  changes.  In  all  other 
cases,  the  metabolic  complications 
resulting  from  transfusion  are  minimal. 
The  important  changes  are  discussed  in 
the  next  14  sections  of  this  statement. 

(2)  Changes  in  blood  during  storage  in 
citrate.  Red  blood  cells  stored  in  ACD  or 
CPD  undergo  a  progressive  loss  of  ATP. 
loss  of  membrane  lipid,  increased 
rigidity,  loss  of  2,3-DPG  which  begins 
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immediately  in  ACD  and  after  1  week  of 
storage  in  CPD,  loss  of  intracellular 
potassium,  and  gain  of  intracellular 
sodium.  After  transfusion,  the 
electrolyte  changes  reverse,  ATP  and 
2,3-DPG  are  restored  to  normal,  shape 
and  flexibility  return  to  normal,  and  the 
life  span  for  surviving  ceils  is 
unimpaired.  The  loss  of  membrane  lipid 
and  increased  susceptibility  to  osmotic 
hemolysis  are  not  corrected  (Refs.  194 
through  196). 

The  plasma  of  stored  whole  blood 
contains  a  number  of  potentially 
significant  abnormalities:  about  14.5 
millimoles  of  citrate  per  liter  which  is  in 
excess  of  the  amount  required  to  bind 
ionized  calcium  in  the  blood  collected,  a 
high  lactate  level  and  consequently  a 
large  metabolic  acid  load  (25  to  40  mEq/ 
L).  potassium  levels  up  to  30  mEq/L  by 
the  third  week  of  storage,  ammonia 
levels  up  to  1  mg/dL,  a  variety  of 
vasoactive  agents,  and  denatured 
proteins.  If  given  rapidly  without 
warming,  blood  carries  a  significant 
negative  thermal  load  (Refs.  112  and 
197). 

(3)  Citrate  toxicity.  Citrate  a\idly 
binds  ionized  calcium.  This  is  why  it  is 
effective  as  an  anticoagulant.  To 
guarantee  complete  anticoagulation 
there  is  a  deliberate  excess  of  citrate  in 
each  unit  of  blood.  Therefore,  recipients 
of  massive  transfusion  are  receiving  not 
just  blood  that  is  free  of  ionized  calcium, 
but  also  an  infusion  of  free  citrate. 
Theoretically,  death  can  result  from  the 
depression  of  ionized  calcium  levels 
below  a  critical  level  in  the  recipient. 
This  can  be  prevented  by  the 
administration  of  ionized  calcium  during 
the  infusion  of  citrate.  However,  the 
quantitative  aspects  of  calcium  balance 
change  rapidly  in  vivo,  and  a  great 
excess  of  ionized  calcium  is  as  lethal  as 
is  a  severe  deficiency.  Empirical 
treatment  can  thus  be  quite  dangerous. 

The  patient's  defenses  against  citrate 
infusion  fall  into  two  categories,  the 
removal  of  the  infused  citrate  and  the 
mobilization  of  ionized  calcium.  Citrate 
is  removed  primarily  by  metabolic 
conversion.  Since  citrate  is  a  normal 
intermediary  metabolite  and  part  of  the 
tricarboxcylic  acid  cycle,  it  is 
methabolized  in  every  nucleated  cell  in 
the  body.  While  citrate  levels  in  the 
recipient  do  rise  during  rapid 
transfusion,  marked  elevations  are 
usually  found  only  at  transfusion  rates 
of  greater  than  one  unit  of  blood  every  5 
minutes  for  the  normalsized  adult  (Ref. 
198  through  200).  The  citrate 
concentration  in  recipients  falls  rapidly 
upon  slowing  or  stopping  the 
transfusion. 

Bunker  et  al.  (Refs.  198)  reported 
impaired  rates  of  metabolism  of  citrate 


when  the  recipient  was  hypotensive, 
had  diffuse  liver  disease,  or  was 
allowed  to  become  cold.  Howland  et  al. 
(Refs.  199)  found  more  evidence  of 
impairment  with  hypotension  alone.  As 
hypoperfusion,  liver  disease,  and 
hypothermia  can  often  be  found  in 
massively  .transfused  patients,  these 
critical  points  need  more  careful 
documentation.  In  massively  transfused 
combat  casualties  in  Vietnam, 
transfused  lactate  was  found  to  be 
removed  very  rapidly,  presumably 
indicating  a  similar  efficiency  in 
handling  transfused  citrate  because  of 
the  similar  mechanisms  for  the 
metabolic  conversion  of  both  organic 
acids  (Ref.  201). 

The  ability  of  the  transfused  patient  to 
mobilize  calcium  in  his  or  her  defense 
depends  on  two  factors:  the  release  of 
parathyroid  hormone  (PTH)  and  the 
mobilization  of  calcium  from  bone  by 
the  effect  of  the  newly  released 
parathormone.  The  rise  in  parathormone 
levels  in  response  to  the  injfusion  of 
citrate  is  extremely  rapid  (Refs.  202  and 
203).  This  implies  release  of  preformed 
PTH  and  raises  the  question  of  whether 
sustained  infusion  of  citrate,  as  occurs 
during  extended  massive  transfusion, 
can  be  handled  adequately  once  the 
stores  of  PTH  have  been  depleted,  and 
the  response  then  relies  on  synthesis  of 
new  hormone.  Blood  flow  to  bone  is 
significantly  reduced  in  hemorrhagic 
hypotension.  This  must  result  in 
impaired  mobilization  of  calcium,  but 
studies  on  calcium  mobilization 
following  hemorrhage  are  lacking. 
Several  studies  (Refs.  204  and  205) 
indicate  that  the  relationship  between 
the  blood  citrate  level  and  the  ionized 
calcium  level  is  not  a  set  one,  indicating 
that  the  patient's  mobilization  of 
calcium  can  be  an  effective  response 
even  when  citrate  cannot  be  removed 
completely. 

These  relationships  are  further 
comphcated  by  the  effect  of  blood  pH. 
Alkalosis  increases  the  binding  of 
ionized  calcium  by  plasma  proteins  and. 
at  least  in  some  animals,  appears  to 
produce  a  decrease  in  the  concentration 
of  total  calcium  in  the  blood  (Refs.  206 
through  208).  Alkalosis  also  leads  to 
higher  blood  levels  of  citrate  and  higher 
tissue  levels,  especially  in  the  renal 
cortex  and  less  so  in  the  liver,  implying 
impaired  metabolism  of  citrate  (Ref. 
209).  There  have  been  no  studies, 
however,  on  the  effect  of  alkalosis  on 
the  ability  to  metabolize  infused  citrate. 
In  the  often-quoted  study  of  Bunker  (Ref. 
198).  clinical  signs  and  symptoms  of 
hypocalcemia  were  related  blood  levels 
of  citrate,  but  estimations  of  the  ionized 
calcium  were  made  without  regard  to 
changes  in  pH.  Sodium  citrate  was  used 


as  the  anticoagulant  in  these  studies  and 
produced  a  marked  alkalemia  in  the 
recipients,  some  of  whom  exhibited  a 
decline  in  serum  total  calcium  during  the 
citrate  infusions  rather  than  the 
expected  rise.  Other  investigators  (Refs. 
199  and  210)  using  standard 
anticoagulant  infusions  instead  of 
sodium  citrate  have  noted  much  less 
change  in  human  volunteers  at  similar 
rates  of  anticoagulant  infusion. 

More  recently,  a  number  of  clinical 
studies  (Refs.  211  through  215).  using  the 
calcium  ion  sensitive  electrode,  have 
shown  that  there  is  some  depression  of 
ionized  calcium  level  in  most  transfused 
patients,  but  the  physiologic  significance 
of  this  degree  of  depression  remains 
obscure.  When  studied,  the  recovery 
was  very  rapid  after  transfusion  ceased. 
An  exception  is  the  study  of  Cooper  et 
al.  (Ref.  216)  in  which  rather  significant 
changes  in  myocardial  contractility 
were  related  to  depression  of  the 
ionized  calcium  level  in  the  blood  of 
patients  coming  off  cardiopulmonary 
bypass.  It  is  possible,  of  course,  that 
such  patients  may  be  unusually 
sensitive  to  alterations  of  ionized 
calcium  levels  as  appears  to  be  true  for 
their  sensitivity  to  alternations  of  acid- 
base  balance.  In  addition,  the  rates  of 
transfusion  were  very  rapid.  Another, 
more  recent  study  (Ref.  215), 
demonstrates  no  reduction  in  cardiac 
output  despite  lowering  of  the  ionized 
calcium  levels. 

Objections  to  the  routine 
administration  of  calcium  after 
transfusion  have  been  raised  on  the 
basis  of  sporadic  case  reports  of  severe 
iatrogenic  hypercalcemia  (Ref.  217).  This 
potentially  important  problem  is  still 
handled  in  an  empirical  manner  because 
of  the  lack  of  adequate  data.  The 
calcium  ion  sensitive  electrode  may 
allow  some  of  these  old  questions  about 
citrate  toxicity  to  be  answered 
adequately.  Perhaps  some  readily 
acceptable  and  practical  criteria,  such 
as  on-line  analysis  of 
electrocardiographic  changes  as 
indicators  of  the  need  for  ionized 
calcium  supplementation  can  be 
developed.  For  the  time  being,  it  is 
probably  safe  to  assume  that  a 
normothermic  adult  with  a  functioning 
liver  can  tolerate  a  unit  of  blood  every  5 
minutes  without  requiring  supplemental 
calcium.  Empirical  supplementation 
with  ionic  calcium  is  rarely  necessary, 
but  should  be  considered  for  those 
recipients  who  are  doing  poorly  without 
apparent  cause. 

(4)  Coagulation  abnormalities.  One 
complication  of  massive  transfusion  is 
pathological  diffuse  bleeding.  This  not 
only  interferes  with  efforts  to  control  the 
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original  hemorrage,  but  in  turn,  leads  to 
the  requirement  for  more  blood 
replacement.  Such  bleeding 
abnormalities  are  often  attributed  to  the 
dilutional  effect  on  coagulation  factors 
of  the  transfusions  themselves. 

Some  coagulation  factors  are  absent 
or  deficient  in  stored  blood.  Platelets, 
even  if  present,  do  not  function 
normally.  Depending  upon  storage  time, 
concentrations  of  Factors  V  and  VIII 
may  be  as  low  as  15  to  30  percent,  and 
Factor  XI  may  be  20  percent  of  normal. 
Ionized  calcium  of  course  is  absent,  but 
it  is  not  likely  that  this  has  an 
anticoagulant  efl'ect  because  the  cardiac 
effects  of  severe  hypocalcemia  are 
probably  lethal  before  levels  low  enough 
to  interfere  with  coagulation  are 
reached. 

Published  studies  on  the  coagulation 
changes  in  massively  transfused 
patients  show  a  variety  of  clotting 
abnormalities  such  that  it  is  difficult  to 
assign  a  pattern  to  the  defects  (Refs.  218 
through  225). 

Three  groups  of  observations, 
however,  indicate  that  the  clotting 
abnormalities  in  massively  transfused 
patients  are  due  to  more  than  simple 
dilution  from  transfusion  with  stored 
blood.  These  observations  suggest  a 
superimposed  abnormality  of  clotting 
factor  consumption,  presumable 
disseminated  intravascular  coagulation 
(DlC).  There  is  often  depression  of  the 
various  clotting  components  to  levels 
lower  than  could  be  expected  from  the 
degree  of  exchange  transfusion  that  has 
occurred.  In  addition,  these  patients 
often  have  hypofibrinogenemia,  which 
cannot  be  explained  by  transfusion  with 
stored  blood  since  the  fibrinogen 
content  of  stored  blood  is  normal. 
Finally,  in  some  seriously  injiu-ed 
patients,  marked  abnormalities  of  the 
coagulation  system  existed  before  or 
very  early  during  the  course  of 
transfusion.  In  these  patients,  the 
coagulation  abnormalities  tended  to  be 
corrected  during  the  course  of 
transfusion  and  reverted  to  the 
pretransfusion  levels  when  transfusion 
was  stopped  (Ref.  221].  Taken  together 
these  findings  suggest  that  DIC  is  one 
cause  of  the  major  coagulation 
abnormalities  found  at  times  in 
massively  transfused  patients. 

Important  confirmation  of  this  concept 
is  found  in  data  presented  recently  on 
massively  transfused  patients  (Ref.  226). 
When  a  series  of  coagulation  test  results 
were  plotted  against  the  amount  of 
blood  transfused,  there  was  little 
evident  correlation,  but  when  the 
patients  were  grouped  according  to  the 
amount  of  time  they  remained 
hypotensive,  there  was  a  strong 
correlation.  The  more  prolonged  the 


hypotension,  the  worse  the  coagulation 
abnormalities  at  the  same  level  of 
transfusion.  This  implies  that  perfusion 
was  the  critical  variable,  not  die 
quantity  of  blood  transfused. 

The  pathogenesis  of  DIC  with  massive 
transfusion  is  unclear.  Hypoperfusion 
and  extensive  tissue  damage  or  necrosis 
almost  certainly  contribute.  Transfusion 
itself  may  also  facilitate  the 
development  of  DIC  by  a  number  of 
mechanisms.  There  is  probably  partial 
activation  of  some  clotting  factors 
during  storage,  and  breakdown  of 
platelets,  white  cells  and  some  red  cells 
which  release  thromboplastic  material 
into  the  stored  blood.  A  hemolytic 
transfusion  reaction  is  a  well-recognized 
cause  of  DIC.  Whatever  the  cause  for 
the  DIC.  the  key  to  management  appears 
to  be  maintenance  of  good  perfusion  for 
several  hours  during  which  the  patient 
will  often  correct  the  continuing 
consumption  of  clotting  factors.  This,  of 
course,  can  be  difficult  in  a  massively 
bleeding  patient.  There  is  little 
indication  for  heparin  therapy  in  such 
patients,  and  enthusiasm  for  this 
therapy  is  waning. 

In  adflition  to  DIC,  impaired  platelet 
function  has  been  associated  with 
massive  transfusion.  While  dilutional 
thrombocytopenia  has  been  noted 
repeatedly  in  these  patients,  the  platelet 
counts  are  rarely  below  50,000  per  cubic 
millimeter,  a  level  sufficient  for 
adequate  hemostasis  in  most 
circumstances.  A  recent  study  (Ref.  225) 
on  heavily  transfused  trauma  patients 
suggests  an  impairment  in  platelet 
function  but  it  is  not  clear  if  these 
function  tests  were  corrected  for  the 
lower  platelet  counts  seen.  DIC  itself 
can  cause  impaired  platelet  function. 
This  is  an  important  question  because 
an  induced  defect  in  platelet  function 
would  complicate  management  of  the 
bleeding  problem  and  increase  the  need 
for  further  transfusion,  but  is  potentially 
correctable  with  platelet  concentrates. 
Platelet  function  should  be  a  focus  of 
attention  in  current  and  subsequent 
studies  on  the  problems  of  massive 
transfusion. 

(5)  Acid-base  alterations  (Ref.  201). 
Three- week-old  stored  citrated  blood 
contains  an  acid  load  of  up  to  30  to  40 
mEq  per  liter,  and  patients  requiring 
massive  transfusion  often  have  a 
preexisting  metabolic  acidosis.  Studies 
in  animals  indicate  that  the  acidity  of 
stored  blood  may  contribute  to  failure  of 
resuscitation  from  hemorrhage.  It  is 
understandable,  therefore,  that  some 
authors  have  proposed  the  routine 
administration  of  alkalinizing  solution 
during  massive  transfusion,  supporting 
these  suggestions  with  imcontroUed 
clinical  observations. 


The  situation,  however,  is  more 
complex  than  it  appears.  The  excess 
acidity  of  stored  blood  is  due  mainly  to 
the  citric  acid  in  the  anticoagulant  and 
the  lactic  acid  generated  during  storage. 
Both  are  organic  acids,  normal 
intermediary  metabolites,  and  are 
rapidly  metabolized  under  normal 
conditions.  The  preexisting  acidosis  is 
also  a  lactic  acidosis  which  can  be 
reversed  rapidly  when  perfusion  is 
restored.  The  impact  of  the  transfusion 
of  stored  blood  on  the  acid-base  status 
of  the  recipient  then  is  not  one  of  simple 
buffering  in  a  closed  system,  but  is 
rather  complex  involving  rates  of 
administration,  metabolic  removal,  and 
the  changing  status  of  peripheral 
perfusion  in  the  recipient  which  relates 
both  to  production  and  metabolism  of 
lactate. 

Studies  in  Vietnam  showed  that 
patients  whose  blood  pressure  was 
restored  by  the  transfusion,  and  even 
some  who  remained  hypotensive,  easily 
handled  the  infused  acid  load  of 
transfusion  and  reversed  the  preexisting 
metabolic  acidosis  (Refs.  201  and  227). 
Those  in  whom  hemorrhage  was  not 
controlled  during  transfusion,  most  of 
whom  died,  exhibited  increasing 
acidosis  that  was  probably  due  more  to 
persistent  and  worsening  hypoperfusion 
than  to  the  transfusion  itself. 
Administration  of  alkalinizing  agents  to 
this  latter  group  was  futile.  Besides 
being  unnecessary,  the  routine  use  of 
alkalinizing  solution  presents  several 
disadvantages.  An  induced  alkalemia 
will  impair  oxygen  delivery  by  shifting 
the  oxyhemoglobin  dissociation  cur\'e  to 
the  left,  will  increase  the  sodium  load  in 
patients  whose  abihty  to  excrete  salt    ' 
and  water  is  impaired,  and  may  delay 
the  return  of  ionized  calcium  to  normal 
levels  following  cessation  of  the 
infusion. 

The  results  discussed  above  were 
obtained  in  previously  healthy  young 
adults  whose  resuscitation  was  carried 
out  in  a  high  ambient  temperature  that 
prevented  the  development  of 
hypothermia.  In  these  patients  failure  to 
restore  perfusion  was  almost  always 
due  to  failure  to  control  hemorrhage  or 
to  injury  to  a  vital  organ,  rather  than  to 
acidosis  per  se.  The  need  for 
alkalinizing  agents  should  be  based  on 
objective  measurements  of  blood  gases 
and  pH  rather  than  on  empirical 
formulas. 

One  clinical  situation  in  whidi 
acidosis  may  occur  during  massive 
transfusion  is  exchange  transfusion  in 
the  newborn.  One  recent  study  in 
infants  indicated  that  transfusion- 
induced  acidosis  was  not  a  problem 
(Ref.  228).  The  blood  used,  however. 
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was  1  to  4  days  old  and  therefore  had 
less  lactic  add  than  is  fotind  in  blood 
approaching  the  third  week  of  storage. 
Also,  nooe  <A  the  infants  were  leas  than 
5  days  old. 

(6)  Alterations  in  oxygen  transport.  In 
the  simplest  of  terms,  the  oxygen 
delivering  capacity  can  be  thought  of  as 
a  product  of  blood  flow  and  oxygen 
content.  Oxjrgen  content,  in  turn,  is  a 
function  of  hemoglobin  concentration 
and  oxygen  saturation.  Recently,  an 
additional  aspect,  the  affinity  of 
hemoglobin  for  oxygen,  has  been  of 
interest  At  physiologic  gas  tensions,  a 
decreased  affinity  of  hemoglobin  for 
oxygen  leads  to  less  oxygen  uptake  in 
the  lungs,  but  more  oxygen  release  at 
the  periphery,  resulting  in  increased 
delivery  of  oxygen,  independent  of 
changes  in  flow  or  the  concentration  of 
hemoglobin  (Refs.  229  and  230).  A  more 
complete  description  of  the  oxygen 
delivering  system  then  includes  blood 
flow,  hemoglobin  concentration,  oxygen 
saturation,  hemoglobin  oxygen  transport 
efficiency,  and  tissue  oxygen  tensions 
which  reflect  the  metabolic  need  for 
oxygen.  All  five  of  these  parameters  can 
be  altered  by  transfusion. 

Blood  flow  can  be  increased  by 
increasing  blood  volume  in  hypovolemic 
patients.  Paradoxically,  blood  flow  can 
be  decreased  by  transfusing  patients  to 
the  point  of  heart  failure  secondary  to 
hypervolemia.  The  concentration  of 
hemoglobin  is  increased  by  transfusion 
but  the  relationship  to  oxygen  delivery 
is  complicated  by  the  fact  that  an 
increasing  hematocrit  is  associated  with 
increasing  resistance  of  blood  to  flow 
due  to  increasing  viscosity.  This 
relationship  is  complex,  with  several 
variables  poorly  understood  (Refs.  231 
through  233).  For  the  severely  anemic 
patient,  however,  improved  dehvery  of 
oxygen  almost  certainly  results  from 
transfusion.  The  saturation  of 
hemoglobin  with  oxygen  will  decrease  if 
transfusion  leads  to  circulatory  overload 
and  consequent  pulmonary  edema. 
Restoring  volume  and/or  hemoglobin 
concentration  toward  normal  will 
increase  the  oxygen  tension  of  mixed 
venous  blood  and  indirectly  will  lead  to 
higher  arterial  oxygen  tensions  even  if 
the  degree  of  "shunting"  in  the  lung  does 
not  change.  Finally,  the  efficiency  of 
hemoglobin  as  an  oxygen  delivering 
agent  i&  also  altered  by  transfusioa  and 
most  of  the  remainder  of  this  section 
will  consider  this  relationship. 

The  concentration  of  Z3- 
diphosphoglycerate  acid  (2,3-DPG)  falls 
essentially  to  zero  by  the  third  week  of 
storage  of  RBC  in  either  ACD  or  CPD. 
although  at  different  rates  in  the  two 
soluUons  (Ref.  234).  The  Z3-DPG 


depleted  blood  has  an  increased  affinity 
for  oxygen,  making  it  a  less  efficient 
oxygen  delivering  agent  at  physiologic 
gas  tensions.  In  most  clinical  situations 
of  stress  on  the  oxygen-delivering 
system,  the  affinity  of  hemoglobin  for 
oxygen  changes  toward  reduced  affinity 
resulting  in  increased  effectiveness  of 
debvery.  Patients  massively  transfused 
with  old  stored  blood  have  an  alteration 
in  hemoglobin  oxygen  affinity  opposite 
in  direction  to  what  would  presumably 
occur  in  the  absence  of  massive 
transfusion  (Ref.  235).  Several  clinical 
studies  have  shown  that  a  marked 
change  in  the  affinity  of  hemoglobin  for 
oxygen  can  result  from  massive 
transfusion  (Refs.  236  through  243). 
Recovery  of  2,3-DPG  content  and  of 
normal  oxygen  transpcHi  function  occur 
within  approximately  1  to  2  days  after 
transfusion  of  depleted  red  cells. 

In  spite  of  the  obvious  theoretical 
considerations,  the  detrimental  effects 
of  an  increase  in  oxygen  affinity  in 
stored  transfused  cells  have  been 
difficult  to  demonstrate.  Studies  on 
massively  transfused  combat  casualties 
in  Vietnam  (Ref.  201),  who  routinely 
received  ACD  blood  in  the  second  or 
third  week  of  storage,  indicated  not  only 
good  resuscitative  effectiveness,  but 
immediate  restoration  of  aerobic 
metabolism  as  indicated  by  rapid 
clearing  of  elevated  pretransfusion 
blood  lactate  levels  and 
intraresuscitative  lactate  loads. 

Studies  in  rats  (Ref.  244)  and  in 
humans  (Ref.  245)  have  shown  that 
lowering  the  2,3-DPG  content  and 
increasing  the  affinity  of  hemoglobin  for 
oxygen  produces  essentially  no 
detectable  effects  on  work  performance 
or  maximal  oxygen  consumption. 

Almost  all  studies  showing  a 
detrimental  effect  of  increased  affinity 
of  hemoglobin  for  oxygen  have  been 
complicated  by  the  presence  of  anemia, 
while  the  studies  showing  a  minimal 
physiologic  effect  were  carried  out  at 
normal  hemoglobin  concentrations.  The 
interaction  of  anemia  and  2,3-DPG  has 
been  studied  (Ref.  246)  as  related  to  the 
ability  of  rats  to  survive  hemorrhage.  At 
nearly  normal  hemoglobin 
concentrations,  transfusion  with  red 
cells  depleted  in  23-DPG  did  not  impair 
the  ability  of  the  animals  to  survive  two 
different  levels  of  hemorrhagic 
challenge.  When  the  animals  were 
studied  at  acutely  anemic  levels. 
however,  transfusion  with  red  ceHs 
depleted  of  2.3-DPG  was  associated 
with  a  much  higher  mortality.  These 
findings  indicate  that  in  stressful 
circumstances  the  resiliency  and 
integrity  of  the  oxygen  delivering  system 
is  such  that  the  degree  of  impairment 


produced  by  depleting  red  ceils  of  2.3- 
DPG  is.  by  itself,  insufficient  to 
endanger  survival,  but  that  when 
combined  with  other  circumstances  such 
as  acute  reductions  in  red  cell  mass 
these  shifts  may  become  important. 

There  may  be  other  circumstances 
where  special  attention  must  be  paid  to 
hemoglobin  function.  It  is  likely  that  a 
fixed  and  relatively  low  limit  on  cardiac 
output  will  also  impair  the  patient's 
ability  to  compensate  for  impaired 
hemoglobin  function  so  that  these  two 
together  may  assume  new  importance. 
Indirect  evidence  indicates  that  the 
newborn  infant  has  a  less  well  protected 
oxygen  delivering  system  and  is 
susceptible  to  conditions  which  would 
be  tolerated  by  the  adult. 

Recently,  Dennis  et  al.  (Ref.  247) 
reported  an  increase  in  cardiac  output 
when  red  cells  rich  in  2,3-DPG  were 
used  during  cardiopulmonary  bypass, 
using  patients  treated  with  red  cells 
with  lower  concentrations  of  2,3-DPG  as 
controls.  The  differences  in  myocardial 
performance  were  greater  than 
predicted  firom  the  small  differences  in 
hemoglobin  oxygen  affinity  between  the 
two  groups,  indicating  that  other 
variables  must  have  been  present  The 
same  group  (Ref.  278)  subsequently 
reported  better  left  ventricular 
performance  in  patients  with  abdominal 
aortic  aneurysms  operated  upon 
electively  and  given  relatively  normal 
red  cells  compared  with  patients  with 
ruptured  abdominal  aneurysms  given 
old  stored  red  cells.  Obviously, 
hemorrhage  was  worse  in  the  patient 
with  ruptured  aneurysm  so  it  is  difficult 
to  see  how  any  legitimate  comparison 
can  be  made.  Better  controlled  studies 
are  needed  on  this  important  point. 

(7)  Hypothermia.  Many  studies  (Refs. 
248  and  240]  have  demonstrated  that  a 
massively  transfused  patient  will 
become  cold  if  the  transfused  blood  is 
not  warmed,  especially  if  transfusion 
occurs  in  an  air-conditioned  operating 
room  and  is  given  to  a  paralyzed  patient 
who  may  have  one  or  more  body 
cavities  open  to  the  air.  It  requires 
nearly  150  Kilocalories  to  warm  five 
liters  of  blood  from  4  to  37  '  C.  This  is 
equivalent  to  the  heat  produced  by  30 
minutes  of  moderately  heavy  work  and 
represents  a  requirement  for  an 
additional  30  liters  of  oxygen.  This 
added  requirement  for  oxygen  for  the 
production  of  heat  may  come  at  the  time 
when  the  patient's  survival  is  being 
threatened  by  a  challenge  to  the  oxygen 
delivering  system. 

It  is  widely  assumed  that  hypothermia 
impairs  the  metabolism  of  citrate  and  of 
lactate,  thus  increasing  the  chances  for 
developing  hypocalcemia  and  metabolic 
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acidosis  during  transfusion.  Cold 
increases  the  affinity  of  hemoglobin  for 
oxygen,  thereby  worsening  the 
impairment  of  hemoglobin  function. 
Cold  also  promotes  the  release  of 
potassium  from  the  intracellular 
compartment  which,  when  added  to  the 
increased  chance  for  acidosis,  jnight 
result  in  hyperkalemia  that  would  not 
otherwise  exist.  Rapid  transfusion 
through  central  venous  catheters  could 
di^erentially  cool  arpns  of  the  heart  and 
may  cause  arrhythmias.  Hypothermia, 
then,  is  potentially  disastrous  in  the 
massively  transfused  patient,  but  many 
of  these  possible  complications  have  not 
been  documented. 

At  least  two  reported  clinical 
experiences  reported  better  patient 
survival  during  massive  transfusion 
when  the  blood  was  warmed,  but 
neither  was  adequately  controlled.  A 
recent  study  on  exchange  transfusion  in 
the  newborn  could  not  document  any 
detrimental  effect  from  cold  blood  (Ref. 
251),  although  the  degree  of  hypothermia 
produced  in  adults  in  an  operating  room 
with  an  open  abdomen  is  often  much 
greater. 

The  potential  for  detrimental  effect  is 
apparent,  and  efforts  should  be  made  to 
warm  the  transfused  blood  in  an 
exsanguinating  patient.  Unfortunately, 
blood  can  be  hemolyzed  by 
temperatures  not  far  above  normal  body 
temperature;  at  the  same  time,  rapid 
warming  is  needed  so  as  not  to  delay 
the  transfusion.  All  available  devices 
exhibit  some  drawbacks  (Ref.  252).  The 
microwave  equipment,  in  particular,  has 
a  small  margin  for  error  (Ref.  253).  New 
devices  are  being  constantly  introduced 
and  require  careful  evaluation. 

(8)  Infusion  of  denatured  proteins. 
There  is  preliminary  evidence  that 
certain  forms  of  storage  may  render 
blood,  and  particularly  plasma,  more 
harmful  then  beneficial  to  the  acutely 
hemorrhaged  animal.  Controlled  studies 
in  rats  (Ref.  254)  indicate  that  plasma  is 
inferior  to  almost  any  reasonable 
alternative  as  a  treatment  for 
hemorrhage.  Denaturation  is  recognized 
as  a  serious  problem  in   , 
cardiopulmonary  bypass.  Even  without 
cardiopulmonary  bypass,  foreign  surface 
contact  may  alter  the  efficacy  of  shed 
blood  when  reinfused  to  treat 
hemorrhage  (Refs.  255  and  256).  Other 
studies  reporting  poor  results  when 
comparing  the  reinfusion  of  shed  blood 
to  other  forms  of  treatment  are 
characterized  by  harsh  handling  of  the 
blood  ex  vivo.  Both  length  of  storage 
and  specific  plasma  protein  fractions 
have  been  found  to  make  significant 
differences  in  the  survival  of  animals 
treated  for  hemorrhage  (Refs.  257  and 


258).  These  findings  indicate  that 
biological  effects  can  be  related  to  the 
manner  in  which  blood  is  handled 
during  storage. 

(9)  Infusion  of  vasoactive  substances. 
Much  of  the  experimental  work  dealing 
with  the  release  of  vasoactive 
substances  diuing  storage  has  dealt  with 
single  donor  or  pooled  plasma  stored 
under  conditions  not  necessarily 
applicable  to  the  usual  blood  banking 
practices  (Ref  259).  There  has.  in  fact, 
been  little  study  of  the  release  of 
vasoactive  substances  into  the  plasma 
of  stored  whole  blood.  Serotonin  levels 
increase  as  would  be  expected  from  the 
breakdown  of  stored  platelets  (Ref  260). 
There  is  evidence  that  the  kinin  system 
is  activated  during  storage,  but  much  of 
this  work  was  done  on  blood  stored  in 
glass  rather  than  in  plastic  containers.  It 
is  likely  that  there  is  partial  activation  of 
Factor  XII  during  storage,  which  in  turn 
might  lead  to  partial  activation  of  the 
kininogen  systems.  The  status  of  the 
prostaglandins,  angiotensin  and  other  as 
yet  undefined  vasoactive  materials 
remains  to  be  established.  In  the 
massive  transfusion  situation  this  array 
of  vasoactive  substances,  many  of 
which  are  associated  with  the 
production  of  increased  capillary 
permeability  and  vasoconstriction, 
might  explain  some  of  the  pulmonary 
problems  occasionally  encountered  in 
massively  transfused  patients. 

(10)  Impaired  bacterial  defenses. 
There  is  suggestive  evidence  that 
massive  transfusion  with  stored  blood 
may  impair  antibacterial  defenses  (Ref 
261),  probably  through  two  mechanisms. 
First,  blood  that  has  been  run  through  an 
extracorporeal  circulatory  device  and 
then  administered  to  animals  produces 
an  impairment  of  reticuloendothelial 
function  (Ref  262).  More  recently  the 
same  effects  have  been  shown  (Ref  263) 
from  simple  storage  of  blood.  The  added 
observation  has  been  made  that  less 
impairment  of  phagocytic  function 
follows  the  transfusion  of  washed 
erythrocytes  when  compared  with 
stored  whole  blood.  The  second  possible 
mechanism  relates  to  older  observations 
(Ref  264)  that  citrated  whole  blood 
decreases  the  phagocytic  ability  of 
polymorphonuclear  leukocytes. 

(11)  Hyperkalemia.  The  potassium 
level  in  the  plasma  of  stored  whole 
blood  rises  to  approximately  30  mEq/L 
by  the  end  of  three  weeks,  a  25  mEq/L 
excess  over  normal.  Therefore,  10  units 
of  blood  may  contain  an  excess  of  up  to 
75  mEq  over  the  normal  expected 
potassium  content  in  plasma.  This 
suggests  that  hyperkalemia  might  be  a 
serious  problem  in  massive  transfusion, 
but  the  practical  problem  is  less  than  it 


might  seem.  Most  of  the  excess 
potassium  represents  leakage  from 
intact  viable  red  cells.  Upon  transfusion, 
these  viable  red  cells  reverse  the  lesion 
that  occurred  during  storage  and  take  up 
potassium  (Ref  195).  Almost  every  study 
on  massively  transfused  patients  has 
shown  hypokalemia  rather  than 
hyperkalemia,  reflecting  the  metabolic 
and  respiratory  alkalosis  which  is  so 
common  in  these  patients  (Refs.  222,  265. 
and  266).  There  is  evidence,  however, 
that  even  transient  hyperkalemia  may 
worsen  the  effects  of  hypocalcemia,  in 
vivo  as  well  as  in  vitro  (Refs.  267  and 
288).  As  this  situation  may  occur  at  the 
peak  rates  of  massive  transfusion,  it  is 
possible  that  potassium  may  in  fact 
cause  trouble  for  patients  in  certain 
circumstances. 

(12)  Impaired  red  cell  deformobility. 
Concomitant  with  the  fall  in  red  cell 
ATP  levels  during  storage,  red  cell 
membrane  elasticity  decreases  so  that 
stored  red  cells  are  less  deformable  than 
normal  (Refs.  22  and  29).  This  has 
signiHcance  in  terms  of  the  function  of 
transfused  blood  in  the  microcirculation 
because  red  cells  have  a  greater 
diameter  than  many  of  the  capillaries  of 
the  body  which  they  must  traverse  and 
must  deform  to  circulate.  Nevertheless, 
the  fact  that  such  cells  survive  and 
function  indicates  that,  by  some 
mechanism  or  another,  deformability  is 
rapidly  restored. 

(13)  Elevated  phosphate  and  ammonia 
levels.  Plasma  phosphate  and  ammonia 
levels  rise  during  storage.  Even  with 
CPD,  however,  the  phosphate  levels 
represent  little  threat  in  terms  of  the 
total  body  phosphate.  Similarly,  the 
ammonia  in  stored  blood,  as  high  as  1 
mg/dL,  is  easily  handled  by  a 
functioning  liver  and  represents  a 
problem  only  in  patients  with  significant 
hepatic  insufficiency. 

(14)  Miscellaneous.  In  the  newborn, 
hypoglycemia  has  been  reported  as  a 
consequence  of  exchange  transfusion 
with  CPD  blood  (Ref  279),  probably 
reflecting  the  release  of  insulin  triggered 
by  the  high  glucose  levels  of  the  stored 
blood. 

3.  Plastic  transfusion  equipment — a. 
Introduction.  Compared  with  glass 
bottles,  the  advantages  of  plastic  bags 
are:  (1)  Decrease  in  weight,  (2)  reduction 
in  storage  space,  (3)  reduction  in 
breakage,  (4)  ability  to  prepare 
components  in  a  sterile  closed  system. 
(5)  ability  to  infuse  blood  under  pressure 
without  risk  of  air  embolism,  (6) 
elimination  of  risk  of  trauma  to  the 
recipient  if  the  container  should  fall,  and 
(7)  easiness  of  handling. 

Most  plastic  transfusion  equipment 
consists  of  polyvinyl  chloride  (PVC). 
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plasticizers.  a  mold-release  agent,  and  a 
variety  of  other  compounds.  Although  it 
was  recognized  that  constituents  of  PVC 
leach  into  the  stored  blood  (Ref.  40}.  it 
was  Jaeger  and  Rubin  (Ref.  41).  in  1972. 
who  showed  tissue  deposition  of 
phthalate  ester  plasticiiers,  specifically 
di-2-ethylhexyl  phthalate  (DEHP).  This 
report  led  to  renewed  concern  about  the 
safety  of  plastic  bags  and  the  effects  of 
the  plastic  not  only  on  red  cells  and 
uther  blood  components,  but  on  organ 
function  as  well. 

b.  Factors  affecting  blood  during 
storage  in  plastic  bags.  (1)  Plasticizers. 
Polyvinyl  chloride,  developed  in  1933.  is 
a  rigid  plastic  but  the  synthesis  of 
DEHP  in  1933  permitted  interfusion  of 
these  two  components  to  yield  a  plastic 
with  flexibility,  extensability.  and 
workabUity  (Ref.  42).  Phthalate 
plasticizers  are  used  extensively  in 
commerce  (Ref.  42).  Approximately  1 
billion  pounds  of  20  different  phthalate 
compounds  were  manufactured  in  1972 
representing  about  2  to  3  kg  of  esters 
produced  for  every  citizen  in  the  USA 
per  year  (Ref.  43).  The  food  and  medical 
products  industry  accounted  for  only 
about  5  percent  of  the  total  produced 
with  the  building  and  construction 
industry  using  38  percent,  home 
furnishings  19  percent,  transportation  11 
percent,  and  apparel  7  percent. 

Diffusion  of  the  piasticizer  depends  on 
its  molecular  weight,  compatibility  with 
the  plastic  viscosity,  affinity  of  the 
environment  for  the  piasticizer,  and 
temperature  at  which  the  plastic  is  used 
(Ref.  42).  The  piasticizer  DEHP 
represents  about  30  to  40  percent  of  the 
dry  weight  of  plastic  blood  bags  (Fenwal 
]A-2  blood  pack)  and  is  not  firmly 
bound.  DEHP  is  soluble  in  blood  plasma, 
accumulating  at  about  0.25  to  0.361  mg/ 
lOOmL/day  during  whole  blood  storage 
at  4  'C  with  ACD  or  CPD  solutions 
(Refs.  41,  44.  and  45).  There  is  no 
accumulation  of  DEHP  in  blood  frozen 
at  -60  *Cor  —150  'C  for  up  to  2  years 
(Ref.  44). 

There  is  essentially  no  DEHP  in  the 
anticoagulant  diuing  storage  of  the  bag 
at  room  temperature  (Refs.  44  and  46). 
and  DEHP  is  not  extracted  by  sahne 
(Refs.  44  and  47).  About  20  percent  of 
the  DEHP  in  stored  blood  is  in  the  high- 
density  (greater  than  1.21]  fraction  of 
plasma,  while  60  percent  was  found  in 
the  low-density  lipoprotein  fraction  (less 
than  1.21]  suggesting  lipoproteins  may 
solubiUze  DEHP  (Ref.  47);  washed  red 
cells  contain  4  percent  to  6  percent  of 
the  DEHP  found  in  the  blood  (Refs.  44 
and  47).  Compared  with  the  progressive 
accumulation  of  DEHP  in  blood  stored 
for  21  days,  DEHP  levels  in  plasma 
stored  in  plastic  stabilize  after  7  days 


with  a  peak  of  120  ftg/mL  (Ref.  48).  Even 
frozen  plasma  (—20  'C]  accumulates 
levels  of  DEHP  about  half  that  of  4  *C 
stored  plasma  (Ref.  48).  Among  plasma 
derivatives,  the  fibrinogen  fraction 
contains  18  to  39  figJioL,  albumin  5  to  25 
fxg/mL  and  immunoglobulins  63  to  160 
fig/mL  (Ref.  48).  Of  all  blood 
components  the  highest  accumulation  of 
DEHP  occurs  in  the  supernatant  plasma 
of  platelet  concentrates  stored  at  22  *C 
(Refo.  44  and  49).  Levels  of  DEHP  are 
16.7  mg/lOO  mL  after  48  hours  of  storage 
and  44  mg/lOO  mL  at  72  hours.  In 
contrast,  stored  platelet  concentrates  at 
4 '  C  accumulate  only  11  mg  of  DEHP  per 
100  mL  at  72  hours. 

DEHP  is  the  only  piasticizer  known  to 
leach  from  plastic  blood  bags,  although 
other  plasticizers  are  found  in  blood 
passed  through  commonly  used 
biomedical  tubing.  Studies  of  tissue, 
blood,  and  urine  levels  of  DEHP  in  man 
(Refs.  41. 45,  47  and  50)  show  no 
correlation  between  transfusion  history 
and  DEHP  accumulation.  DEHP  can  be 
isolated  from  tissues  and  urine  of 
nontransfused  persons  suggesting  the 
importance  of  other  environmental 
sources  of  DEHP. 

Storage  studies  with  human  blood  in 
PVC  bags  compared  to  polyolefin  from 
which  no  measurable  DEHP  is  leached 
showed  that  microaggregate  formation 
is  not  related  to  DEHP  accumulation 
(Ref.  44).  Also,  DEHP  could  not  be 
removed  by  the  usual  blood  filters 
which  remove  microaggregates  or  by 
millipore  filtration. 

Neonates  who  had  umbilical  catheters 
used  to  administer  fluids  or  blood  and 
then  died  had  higher  levels  of  cardiac 
DEHP  than  control  stillboms  (Ref.  52). 
Higher  levels  were  also  found  in  the 
blood  of  infants  dying  of  necrotizing 
enterocolitis.  It  is  not  clear  whether 
DEHP  accumulation  is  a  cause  of  tissue 
damage  or  whether  ischemic  tissue 
accumulates  CNEHP  more  avidly. 

One  report  has  shown  a  decreased 
growth  of  human  fibroblasts  in  tissue 
culture  when  the  serum  of  the  culture 
medium  was  obtained  from  21  day  old 
blood  stored  in  plastic  compared  with 
blood  stored  in  glass.  Even  more 
depression  of  growth  was  seen  with 
serum  obtained  from  the  supernatant  of 
48-hour  room  temperature  stored 
platelets  (Ref.  53). 

Other  studies  suggesting  various  toxic 
effects  on  drug  metabolism  and 
pulmonary,  reticuloendothelial,  and 
cardiac  function  have  been  done  in 
animal  systems  using  unphysiologic 
forms  of  DEHP,  i.e..  an  emulsion  or  a 
poorly  sohibilized  liquid  solution  (Refs. 
51  and  54).  Extensive  studies  by  a 
manufacturer  (Fenwal)  in  both  animals 


and  man  using  plasma  extracted  DEHP 
have  shown  no  toxic  effects  (Ref.  45). 

(2)  Bag  thickness.  Viability  of  both  red 
cells  (Ref.  55}  and  platelets  (Ref.  56)  is 
influenced  during  storage  by  the  abiHty 
of  COz  and  oxygen  to  pass  through  the 
plastic  bag.  Gas  exchange  is  a  function 
of  bag  waU  thickness,  agitation  during 
storage,  and  storage  surface  area  per 
unit  volume  (rf  the  blood  product. 

c.  Effects  on  cell  viability  and  AHF 
activity.  Post-transfusion  red  cell 
survival  varies  among  lots  of  plastic 
bags  (Refs.  40  and  57).  Whether  this 
represents  a  result  of  plasticizers  that 
leach  during  storage  or  some  other 
variable  is  not  known.  Hatelet  viability 
is  also  related  to  the  plastic  bag  (Refs. 
58  and  60).  Since  viability  appears  to  be 
better  maintained  at  22  *C  than  at  4  *C 
and  the  amount  of  DEHP  leached  is 
higher  during  22  'C  storage  (Ref.  59), 
differences  in  platelet  viability  are 
unlikely  to  be  due  to  plasticizers. 

Studies  by  Kevy  (Ref.  61}  show  a 
variable  cryoprecijHtate  yield  in  vivo 
depending  on  the  plastic  bag  used. 
However,  no  difference  has  been  found 
in  a  subsequent  report  (Ref.  62). 

d.  Summary.  The  composition  of  the 
plastic  bag  used  for  blood  storage 
influences  the  post-transfusion  viability 
of  red  cells  and  platelets.  Measureable 
quantities  of  the  plastidzer  DEHP 
accumulate  during  the  blood  storage  but 
whether  this  is  related  to  red  blood  cell 
viability  derangements  during  storage  is 
not  known.  Other  potential  toxic  effects 
of  DEHP  on  blood  products  or  organ 
dysfunction  following  massive  blood 
transfusion  have  not  been  well 
documented. 

The  production  of  blood  bags  and 
transfusion  tubing  needs  to  be 
standardized  so  that  signiflcant 
differences  between  lots  do  not  occur. 
Furthermore,  toxicology  studies  should 
be  done  only  with  plasma  extracted 
DEHP  rather  than  with  other  methods  of 
administering  the  compound. 

e.  Recommendations  relating  to 
plastic  transfusion  equipment.  (1)  The 
evidence  that  leachables  from  plastic 
result  in  toxicity'' in  vivo  is  not 
convincing  and  no  action  is 
recommended  at  this  time. 

(2)  Research  support  should  be 
provided  for  furiher  investigation  of 
possible  toxicity  of  leachables  in  vivo, 
the  interaction  between  plastics  and 
blood  components  in  vitro,  and  for  the 
development  of  plastic  bags  and  tubing 
which  do  not  interact  with  blood. 

(3)  The  producbon  of  blood  bags  and 
transfusion  tubing  needs  to  be 
standardized  so  that  important 
differences  do  not  occur  between  lots. 
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4.  Microoggregatea — a.  Introduction. 
During  storage  of  whole  blood  or  red 
blood  cells  microaggregates  consisting 
of  platelets,  granulocytes  and  possibly 
fibrin  are  formed.  The  number  of 
microaggregates  is  proportional  to  the 
concentration  of  leukocytes  and 
platelets  in  blood  prior  to  storage  and 
the  progressive  accumulation  of 
aggregates  is  associated  with  decreasing 
levels  of  platelets  and  granulocytes  (Ref. 
63).  The  quantity  of  aggregates  is  higher 
in  CPD  than  ACD  blood  during  the  first 
24  hours  but  between  7  and  21  days  the 
amount  is  the  same  (Ref.  63).  Few 
aggregates  form  during  the  hrst  2  days 
of  storage.  The  amount  then  increases 
slowly  between  2  to  10  days  (0.01  to  0.02 
mg/mL)  and  then  increases 
logarithmically  during  the  remaining  21 
days  of  storage  (0.1  mg/mL]  (Ref.  64). 
This  rapid  accumulation  of  aggregates 
after  10  days  is  associated  with 
accumulation  of  flbrinogen  in  the 
aggregates  (Ref.  64). 

b.  Physiologic  effect  of  aggregate 
infusion.  Microaggregates  in  stored 
blood  have  been  suggested  as  a  cause  of 
pulmonary  insufficiency  following 
massive  blood  transfusion.  To  determine 
whether  aggregates  in  stored  blood 
cause  or  contribute  to  pulmonary 
insufficiency  in  the  clinical  setting  has 
been  a  major  problem,  particularly  since 
platelet  microaggregates  may  be  formed 
intravascularly  in  response  to  tissue 
injury  (Ref.  65).  Studies  in  dogs  show 
that  pulmonary  damage  associated  with 
massive  blood  transfusion  can  be 
prevented  by  dacron  wool  filtration  of 
stored  blood  (Ref.  66).  Subsequent 
studies  in  the  baboon  also  show 
pulmonary  damage  on  histologic 
examination  (Ref.  67),  but  this  is  not 
prevented  by  filtering  the  blood  (Ref. 
(B8).  Whether  these  animal  studies  are 
applicable  to  man  requires  clarification. 

One  clinical  study  in  man  has 
suggested  that  pulmonary  insufficiency 
can  be  reduced  by  blood  filtration,  but 
this  was  not  adequately  controlled  (Ref. 
69).  A  similar  but  more  tightly  controlled 
study  in  older  patients  transfused  during 
elective  operations  on  the  abdominal 
aorta  revealed  little  evidence  of 
pulmonary  dysfunction,  and  no 
difference  between  the  group  receiving 
blood  through  the  standard  filter  and  a 
similar  group  transfused  through  fine 
filters  (Ref.  31).  It  has  been  suggested 
that  pulmonary  insufficiency  may  be 
more  closely  related  to  the  type  of 
patient  injury  than  to  blood  transfusion. 
Studies  on  large  numbers  of  transfused 
casualties  in  Vietnam  yielded  no 
convincing  data  suggesting  that 
transfusion  without  ppecial  filtering 


produced  pulmonary  dysfunction  (Ref. 
32). 

c.  Methods  of  aggregate  removal — (1) 
Filtration.  Standard  blood  bank  filters 
have  a  pore  size  of  170  microns  and 
remove  large  debris.  Filters  available  to 
remove  microaggregates  (16  to  170 
microns)  are  made  of:  (a)  Dacron  wool, 
(b)  polyester  mesh  (40  X  40  micron 
pore),  (c)  polyurethane  foam,  and  (d) 
polyurethane  foam-nylon  wool.  All 
remove  particles  greater  than  40 
microns,  but  filtration  efficiency  for 
smaller  particles  varies  inversely  with 
their  resistance  to  gravity  flow  (Refs.  70 
and  73),  i.e..  dacron  wool,  foam-nylon 
wool,  foam  and  40-micron  mesh.  The  40- 
micron  mesh  filter  is  efficient  for 
volumes  of  1,600  to  2,000  mL  (Refs.  71 
and  73),  while  the  others  have  a  limited 
efficiency  for  filtering  more  than  1  unit 
of  blood  (Refs.  72  and  73).  Pressure 
filtration  (150  to  200  mg  Hg  applied  with 
an  infusion  cuff)  removes  particles  with 
the  same  degree  of  efficiency  with  all 
filters  except  the  40  micron  pore  where 
pressure  decreases  the  number  of 
particles  trapped  (Refs.  71  and  73). 
Filtration  of  microaggregates  is  an 
efficient  but  costly  method  of  removing 
microaggregates.  Recent  work  using 
laser  methods  to  measure 
microaggregates  indicates  that  there 
may  in  fact  be  a  paradoxical  increase  in 
the  total  number  of  particles  with  at 
least  some  of  the  fine  filters  used  (Ref. 
84).  The  advisability  of  using  such  filters 
might  therefore  be  open  to  considerable 
question. 

(2)  Othei^a)  Age  of  blood.  Blood  less 
than  2  days  old  has  very  few  aggregates, 
and  at  less  than  10-days  old  the  quantity 
is  still  very  small  (Ref  64). 

(b)  Centrifugation.  (i)  Centrifuging 
whole  blood  causes  macroaggregates  to 
form.  These  can  be  removed  by  a 
standard  blood  filter  (Refs.  63  and  74). 

(ii)  Preparation  of  platelet  and/or 
white-cell-poor  before  storage 
eliminates  microaggregates  (Ref  74). 

(c)  Washing  with  or  without  freezing. 
Saline  washing  of  red  cells  or  freezing 
followed  by  deglycerolization  and 
washing  effectively  removes  aggregates 
(Ref  74). 

(d)  Agitation.  Continuous  agitation 
during  storage  for  21  days  decreases 
aggregate  formation  (Ref  75). 

(e)  Aspirin.  Addition  of  aspirin  to 
blood  prior  to  storage  (Refs.  74  and  76) 
or  ingestion  of  aspirin  by  donors  (Ref 
76]  is  associated  with  lower  quantities 
of  aggregate  formation. 

d.  Summary.  Microaggregates 
progressively  form  during  the  storage  of 
whole  blood.  The  final  volume  of 
aggregates  produced  does  not  depend  on 
the  anticoagulant  used  (ACD  vs.  CPD). 


These  aggregates  might  be  partially 
removed  by  special  filtration  or  by  other 
means.  Disadvantages  in  using 
microaggregate  filters  include  reduced 
rate  of  infusion,  added  costs,  and  recent 
questions  regarding  overall  efficacy.  The 
value  of  removing  these  aggregates  in 
preventing  pulmonary  insufficiency 
remains  to  be  determined.  In  view  of 
lack  of  evidence,  there  is  no  basis  on 
which  to  recommend  routine  use  of 
microaggregate  filter  at  this  time  except 
in  cardiopulmonary  bypass  where  the 
filtering  function  of  the  lungs  is  absent. 

e.  Recommendations  regarding 
microaggregate  filtration.  (1)  Filters  that 
remove  microaggregates  should  be  used 
in  patients  undergoing  cardiopulmonary 
bypass. 

(2)  At  this  time  there  is  insufficient 
evidence  on  which  to  recommend  the 
use  of  microaggregate  filters  in  other 
specific  transfusion  settings. 

(3)  Investigative  efforts  in  this  area 
should  address  the  question  of  the 
optimal  characteristics  of  a  single 
filtering  device  to  be  used  during 
transfusion  and  to  be  incorporated  into 
the  commonly  used  transfusion  sets. 

5.  Diseases  transmitted  by  blood 
transfusion — a.  Introduction.  A  number 
of  diseases,  some  of  serious  clinical 
importance,  can  be  transmitted  by 
transfusion.  Since  pathogenic  organisms 
are  found  in  different  portions  of  whole 
blood,  risks  of  post-transfusion  diseases 
vary  depending  on  the  blood  product  or 
component  used.  Jn  general,  the  risk  for 
any  disease  is  directly  proportional  to 
the  volunifi  of  blood  transfused. 

b.  Viral  hepatitis.  Since  the  first 
report  in  1938  (Ref  77).  there  has  been 
increasing  awareness  of  relationship 
between  blood  transfusion  and  some 
cases  of  viral  hepatitis.  Two  distinct 
viruses  have  been  identified  as  causing 
post-transfusion  hepatitis  (Refs.  78  and 
79],  and  there  is  considerable  evidence 
that  additional,  as  yet  unidentified, 
agents  exist  (Refs.  80  and  81).  Until 
recently,  the  inability  to  transmit  the 
disease  to  most  laboratory  animals 
made  research  difficult  and  slow.  There 
is  now,  however,  a  practical  laboratory 
test  which  detects  a  surface  antigen 
(HBsAg)  of  one  causative  agent, 
hepatitis  virus  B  (HVB).  The  incidence 
of  post-transfusion  hepatitis  has  been 
estimated  at  4.6  cases  per  1,000  units  of 
blood  transfused,  with  one  third  of  these 
being  icteric  (Ref  82).  More  recent 
studies  indicate  a  higher  risk  of  between 
7  to  10  percent  of  all  blood  recipients. 
The  risk  of  post-transfusion  hepatitis  is 
increased  when  blood  from  commerrial 
donors  is  used  (Refs.  82,  83,  and  85). 
Ehmination  of  these  donors  along  with 
routine  testing  of  all  donor  blood  by 
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sensitive  tests  for  HBsAg,  if  performed 
by  the  most  sensitive  radioimmunoassay 
method,  will  reduce  the  occurrence  of 
post-transfusion  hepatitis.  It  is  becoming 
apparent,  however,  that  all  cases  may 
not  be  related  to  HBV  (Refs.  80  and  81) 
or  even  the  recently  characterized 
hepatitis  A  virus  (Ref.  80).  Studies  (Refs. 
87  and  89)  attempting  to  implicate 
cytomegalovirus  (CMV)  and  Epstein- 
Barr  virus  (EBV)  have  been  fruitless, 
suggesting  that  most  cases  of  post- 
transfusion hepatitis  result  from 
infections  with  virus(es]  not  previously 
implicated. 

Testing  of  large  United  States  donor 
populations  with  sensitive  third 
generation  tests  for  HBsAg  shows  a 
carrier  rate  of  0.33  per  hundred  (Ref.  90). 
There  is  no  evidence  that  recipients  of 
blood  containing  anti-HBsAg  have  an 
increased  risk  of  hepatitis  B  and  no 
reason  to  test  donors  routinely  for  this 
antibody  (Ref.  91). 

c.  Transmission  of  other  infectious 
diseases.  A  syndrome  of  fever, 
lymphocytosis  with  atypical  cells, 
negative  heterophile  test,  inconstant 
splenomegaly,  and  mild  hepatic 
dysfimction  has  been  reported  2  to  6 
weeks  after  transfusion  (Refs.  92  and 
94).  Although  originally  labeled  as  the 
"post  perfusion"  or  "post  pump 
syndrome"  it  can  occur  after  any 
transfusion  of  whole  blood  (Ref.  95). 
Studies  have  shown  rises  in 
anticytomegalovirus  (CMV)  titers  in 
these  patients  supporting  the  hypothesis 
that  CMV  infections  transmitted  by 
blood  transfusion  may  be  the  cause. 
One  large  study  has  shown  serologic 
evidence  of  CMV  infection  in  35  percent 
of  patients  who  had  been  infused  with 
fresh  whole  blood  (Ref.  96). 

Heterophile-positive  infectious 
mononucelosis.  the  clinical  syndrome 
associated  with  the  Epstein-Barr  virus 
infection,  has  been  transmitted  by  blood 
transfusion  (Ref.  97).  Anti-EBV 
responses  have  been  reported  in  8 
percent  of  patients  undergoing 
transfusions  or  extracorporeal 
circulation  (Ref.  96).  Both  CMV  and  EBV 
appear  to  reside  in  leukocytes. 

Transfusion-induced  malaria  in  seen 
infrequently,  although  the  incidence 
recently  increased  (Ref.  98).  P.  malariae, 
P.  vivax,  and  P.  falciparum  all  have 
been  implicated,  and  a  rise  in  the 
number  of  cases  due  to  P.  falciparum 
was  noted  coincident  with  the  return  of 
service  personnel  from  Vietnam  (Ref. 
98).  Current  standards  for  donor 
acceptance,  if  followed  rigidly,  are 
adequate  to  eliminate  nearly  all 
potentially  malaria  infectious  donors. 
The  malarial  parasites  reside 
exclusively  in  erythrocytes  and  are 


transmitted  only  with  transfusion  of 
RBC-containing  products. 

Chaga's  disease.  African 
trypanosomiasis,  kala-azar. 
toxoplasmosis,  and  infections  with 
micro  Hlaria  can  be  transmitted  by 
whole  blood,  but  these  complications 
are  almost  unknown  in  the  United 
States. 

Transfusion-induced  syphilis,  while  it 
does  occur,  is  not  an  important  hazard 
today.  This  topic  is  discussed  below 
regarding  the  serological  test  for 
syphilis. 

6.  Hazards  related  to  transfusion  of 
blood  elements  other  than  RBC — a. 
Introduction.  Noneythrocytic  blood 
elements — plasma,  platelets,  and 
leukocytes — are  responsible  for  a 
variety  of  common  transfusion 
problems.  Although  it  would  seem 
logical  that  red  blood  cells  ("packed 
cells")  which  contain  smaller  quantities 
of  these  blood  elements  would  have  less 
risk  than  whole  blood,  there  is  no 
evidence  to  substantiate  this  notion. 
Problems  related  to  plasma, 
granulocytes,  or  platelets  are  largely,  but 
not  completely,  obviated  by  either 
simple  washing  or  the  washing 
associated  with  deglycerolization  of 
frozen  red  cells.  Lymphocyte-related 
problems  may.  however,  still  be  present. 
Recent  studies  indicate  that  even  after 
freeze-deglycerolization,  there  are 
significant  numbers  of  viable 
lymphocytes  in  the  final  product  (Ref. 
102). 

b.  Anaphylactoid  reactions  to  IgA. 
Severe  transfusion  reactions 
characterized  by  flushing,  abdominal 
pain,  diarrhea,  chills,  fever,  edema 
bronchospasm,  hypotension,  and  shock 
have  been  seen  when  IgA-deficient 
patients  with  antibodies  to  IgA  are 
transfused  with  whole  blood  (Refs.  103 
through  105  and  107).  Although  the 
incidence  of  absent  IgA  is  about  0.1 
percent  (Ref.  106)  and  about  15  percent 
of  these  IgA-deficient  persons  have  high 
titer  antibodies  to  IgA  (Ref.  108). 
anaphlactoid  reactions  from  this  cause 
are  extremely  infrequent. 

c.  Pulmonary  "hypersensitivity" 
reactions.  There  have  been  several 
reports  of  normovolemic  pulmonary 
edema  after  blood  transfusion.  In  most 
cases  they  have  been  associated  with 
leukocyte  antibodies  in  donor  or 
recipient  (Refs.  108  and  109). 

d.  Post-transfusion  purpura.  A  number 
of  cases  of  acute,  severe, 
thrombocytopenic  purpura  occurring 
approximately  1  week  after  transfusion 
of  whole  blood  have  been  described 
(Refs.  110  and  111).  In  most  cases  the 
antibody  in  the  recipient's  plasma  has 
been  anti-PL  *',  and  the  patient's  own 


platelets  are  PL* '-negative.  The  donor 
platelets  have  been  PI/ '-positive  and 
incompatible  with  this  recipient's 
antiboidy.  The  niechanism  suggested  in 
immune  destruction  of  donor  platelets 
by  recipient  antibody  with  concurrent 
immune  complex-mediated  autoimmune 
thrombocytopenia  (Ref.  110). 

e.  Graft  vs.  host  reactions.  A  disease 
process  identical  with  the  graft  vs.  host 
reaction  has  been  reported  in  transfused 
children  with  immunologic  deficiency 
(Ref.  113).  Evidence  obtained  in  vitro 
has  shown  that  lymphocytes  are  viable 
in  stored  blood  for  15  to  20  days  (Ref.. 
115)  and  that  patients  who  receive  fresh 
or  stored  whole  blood  ^how  evidence  of 
cellular  activation  as  manifested  by  a 
rise  in  atypical  lymphocytes,  or 
incorporation  in  vitro  of  'H-thymidine 
by  autologous  lymphocytes  (Ref.  114). 
The  relationship  of  these  findings  to  the 
graft  vs.  host  reaction  is  unclear,  but  is 
in  keeping  with  the  concept  of 
lymphocyte  stimulation  by  transfusion. 

f.  Allergic  reactions.  Allergic 
reactions,  as  manifested  by  pruritis  or 
hives,  are  seen  in  about  1  percent  of 
transfusions  (Ref.  116).  These  reactions 
are  usually  mild  and  respond  quickly  to 
appropriate  treatment,  although 
occasionally  an  allergic  reaction  can  be 
more  serious.  These  reactions  are 
presumably  related  to  allergy  to  plasma 
factors. 

g.  Reactions  due  to  leukocyte 
antibodies.  The  relationship  between 
leukocyte  antibodies  and  febrile 
transfusion  reactions  has  been  clear 
since  1957  (Refs.  117  and  118).  The 
antibodies,  formed  as  a  result  of 
alloimmunization  during  pregnancy  or 
transfusion,  react  in  vivo  with  donor 
leukocytes  to  produce  a  reaction  marked 
by  an  initial  flush,  a  latent  period  of 
about  60  minutes  followed  by  a  shaking 
chill,  high  fever,  apathy,  and  generalized 
malaise.  The  development  of  these 
reactions  in  patients  with  appropriate 
antibodies  is  influenced  mainly  by  the 
dose  of  white  cells  administered  (Refs. 
119  and  120).  Fatalities  have  been 
reported. 

7.  Other  hazards  of  red  blood  cell 
product  transfusion — a.  Hemolytic 
transfusion  reactions.  The  reaction  in 
vivo  between  blood  group 
alloantibodies  and  red  blood  cells 
carrying  the  appropriate  antigen  is 
usually  marked  by  an  accelerated 
destruction  of  the  red  blood  cells.  The 
rate  and  site  of  this  hemolysis  and  the 
severity  of  the  clinical  signs  and 
symptoms  accompanying  it  are 
dependent  upon  many  variables, 
including  class,  titer,  avidity,  speciHcity, 
IgC  subclass  and  complement-binding 
activity  of  the  antibody,  strength  of  the 
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blood  group  antigen,  clinical  condition 
of  the  patient,  amount  of  blood 
administered,  general  anesthesia,  and 
other  drug  therapy.  Most  hemolytic 
transfusion  reactions  result  from  clerical 
rather  than  laboratory  errors. 
Misidentification  of  patients,  blood  - 
samples,  or  blood  containers  is  far  more 
frequent  and  serious  than  the  failure  of 
appropriate  laboratory  tests  to  detect 
the  incompatibility  before  the 
transfusion  is  administered.  Cross- 
matching procedures,  including  the 
antiglobulin  (Coombs]  test,  are  required 
before  transfusion  in  all  but  the  most 
urgent  cases  and,  if  properly  done, 
detect  almost  all  potential 
incompatibilities.  Prompt  recognition 
and  treatment  of  hemolytic  transfusion 
reactions  usually  prevents  the  renal 
failure  which  is  often  seen  after  acute 
intravascular  hemolysis.  Disseminated 
intravascular  coagulation  has  been 
reported  in  patients  with  hemolytic 
transfusion  reactions  (Refs.  121  through 
123). 

b.  Hemolytic  transfusion  reactions 
without  demonstrable  antibody. 
Diminished  survival  of  transfused  red 
blood  cells  can  occur  without 
demonstrable  antibody  (Ref.  124).  The 
hemolytic  rate  is  generally  moderate, 
although  rapid  hemoly.sis  with  clinical 
transfusion  reactions  has  been  reported. 
More  sensitive  methods  for  detection  of 
antibodies  in  vitro  may  reveal  some 
examples  of  antibodies  that  do  not  react 
by  routine  cross-matching  procedures. 

c.  Alloimmunization.  Blood 
transfusion  is.  of  necessity,  associated 
with  the  injection  of  many  antigens  into 
a  recipient  lacking  of  these  antigens. 
Because  of  extreme  complexity  of  the 
blood  group  systems,  the  HLA  antigens 
of  white  blood  cells  and  platelets,  and 
the  various  polymorphisms  of  plasma 
proteins,  it  is  impossible  to  give 
transfusions  that  are  antigentically 
identical — or  even  similar — to  the 
recipient.  The  red  blood  cell  antigens  A, 
B  and  RHq  (D)  are  of  sufficient 
immunizing  potential  that  pretransfusion 
tests  for  them  are  routine  so  that  these 
incompatibilities  can  be  eliminated  by 
donor  selection.  Transfusion  to 
recipients  who  lack  any  of  these 
antigens  should  be  from  donors  who  are 
also  negative  for  the  antigen  in  question. 
No  such  routine  testing  is  required  or 
recommended  for  other  red  blood  cell 
antigens  and.  as  a  consequence  of  this 
practice,  the  risk  of  alloimmunization  in 
recipients  is  1  percent  per  unit  of  blood 
transfused  (Ref.  125).  Alloimmunized 
recipients  are  at  increased  risk  when 
additional  transfusions  are  required 
since  the  alloantibody  may  be  directed 
against  a  high-h-equency  red  blood  ceil 


antigen  making  it  difficult  or  impossible 
to  find  compatible  blood.  In  addition, 
the  antibody  may  not  be  detectable  at 
the  time  of  pretransfusion  testing  so  that 
apparently  compatible  blood  will  lead  to 
an  anamnestic  response  and  a  delayed 
hemolytic  transfusion  reaction.  Such 
reactions  are  serious  and.  at  times,  fatal. 

Alloimmunization  to  white  cell  and 
platelet  antigens  is  directed 
predominately  against  antigens  in  the 
HLA  system.  HLA  immunized  recipients 
may  have  clinical  reactions  or.  if 
candidates  for  granulocyte  (Refs.  130 
through  132)  or  platelet  (Refs.  128 
through  129)  transfusions,  may  show 
decreased  effectiveness  of  the 
transfusion. 

Alloimmunization  to  plasma  protein 
antigens  is  seen  in  the  IgG,  IgM,  IgA. 
and  lipoprotein  systems.  Anaphylactic 
transfusion  reactions  in  such 
alloimmunized  patients  have  been 
reported. 

d.  Hemolysis  from  a  mixture  of  blood 
with  dextrose  containing  solutions  (Ref. 
133).  Transfusion  reactions  with 
intravascular  hemolysis  have  occurred 
when  whole  blood  was  administered 
through  a  secondary  recipient  set 
containing  solutions  of  dextrose  alone. 
The  mechanism  of  these  reactions  is 
related  to  osmotic  swelling  of  red  blood 
cells  that  are  in  contact  with  the  glucose 
solution  followed  by  lysis  when  the 
swollen  cells  are  infused  into  normal 
recipients  (Ref.  134). 

e.  Bacteriologic  contamination. 
Transfusion  reactions  from  bacterial 
contamination  of  blood  are  rare  but 
serious  occurrences.  The  high 
contamination  rate  (about  2  percent) 
(Ref.  135)  seen  in  blood  shortly  after 
collection  is  not  accompanied  by  clinical 
signs  or  symptoms  at  the  time  of 
transfusion  because  of  the  small  number 
of  bacteria  present  and  their  failure  to 
survive  or  multiply  during  storage  of  the 
blood  at  refrigerator  temperatures  (Ref. 
136).  Those  reactions  that  do  occur  are 
usually  caused  by  gram-negative  baciUi 
capable  of  growing  in  the  cold  (Ref.  137). 
Many  of  these  organisms  possess 
powerful  endotoxins  and,  if  transfused, 
bring  about  serious  rections  with  a 
fatality  rate  of  about  50  percent  (Ref. 
138).  This  problem  has  diminished 
dramatically  with  development  of 
closed  system  processing  and 
transfusion  using  plastic  containers. 

f.  Circulatory  overload.  Circulatory 
overload  is  a  common  complication  of 
whole  blood  transfusion  especially 
when  treating  infants,  patients  with 
heart  failure,  and  patients  with  chronic 
anemia.  In  the  latter  groups, 
cardiovascular  compensation  may  be 
very  precarious  and  the  administration 


of  unnecessary  plasma  in  whole  blood 
may  precipitate  left  ventricular  failure 
and  pulmonary  edema.  Without 
monitoring  pulmonary  capillary  wedge 
pressure,  which  is  rarely  indicated  for 
the  administration  of  blood,  it  may  be 
impossible  to  detect  early  left 
ventricular  decompensation  before  the 
onset  of  pulmonary  edema.  The 
resultant  hypoxemia  combined  with  the 
anemia  and  acute  ventricular  failure  can 
be  disastrous. 

8.  Indications  for  transfusion  of  red 
blood  cell  products — a.  Introduction. 
Despite  a  lai^ge  and  long-standing 
experience,  the  indications  for  blood 
transfusion  are  not  always  easy  to 
delineate.  This  is  to  be  expected 
because  of  the  complexity  of  transfusion 
products,  wide  variations  in  the 
homeostatic  capabilities  of  patients,  and 
the  multiplicity  of  clinical  situations  that 
may  be  encountered.  Thus,  rules  of 
thumb  about  when  to  transfuse,  optimal 
hematocrit  levels,  and  other  such 
notions  are  unrealistic.  The  following 
discussion  analyzes  the  recognized 
indications  for  blood  transfusion, 
particularly  in  regard  to  the  treatment  of 
acute  and  chronic  red  cell  deficits. 

b.  Anemia.  The  correction  of  a  red  cell 
deficit  is  probably  the  commonest 
reason  for  transfusing  blood.  In 
considering  the  indications  for 
transfusing  one  must  consider  risk, 
benefit,  and  need.  Risk  is  discussed 
elsewhere.  As  noted,  it  may  be  lower 
with  some  types  of  red  cell  preparations 
than  %vith  others. 

The  benefits  of  red  cell  transfusions 
are  not  as  clear  as  they  may  seem.  The 
red  cell  mass  in  any  patient  represents  a 
dynamic  equilibrium  between 
production  and  loss.  Any  disorders  of 
production  or  loss  that  can  be  corrected, 
should  be.  This  will  be  more  effective 
than  the  temporary  benefit  of 
transfusing  red  cells.  If  the  hematocrit 
remains  elevated  after  transfusion  it  is 
because  the  balance  between 
production  and  loss  has  changed 
favorably,  not  because  the  transfused 
cells  are  somehow  persisting 
indefinitely. 

Given  that  transfusion  brings  about 
only  a  temporary  increase  in  red  cell 
mass  accompanied  by  significant  risk, 
there  are  situations  where  such 
temporary  benefits  outweigh  the  risks. 
Increasing  the  hematocrit  increases 
oxygen  availability  by  increasing  the 
oxygen  content  of  blood,  while  at  the 
same  time  decreasing  oxygen  delivery 
by  increasing  the  intrinsic  resistance  to 
blood  flow.  In  order  to  predict  the 
optimal  hematocrit  under  varying 
conditions,  detailed  and  accurate 
quantitative  data  on  blood  viscosity  are 
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required.  The  few  studies  in  \ivo  that 
have  been  attempted  indicate  that  the 
resistance  of  blood  to  flow  is  probably 
an  exponential  function  of  hematocrit, 
but  with  different  relative  changes  in 
different  vascular  beds  (Refs.  271  and 
272).  Factors  other  than  hematocrit  are 
also  demonstrably  important  (Refs.  273 
through  275). 

Most  authors  agree  that  under  the 
conditions  that  apply  in  the  normal 
state,  there  is  maximal  oxygen  delivery 
at  normal  hematocrits  (Refs.  231  through 
233  and  276).  As  flow  rate  decreases, 
there  may  be  an  advantage  in  moderate 
hemodilution,  but  more  studies  of  this 
problem  are  needed  under  conditions 
that  more  nearly  approximate  those  in 
vivo. 

The  hemodynamic  changes  in  acutely 
anemic  patients  and  animals  have  been 
reviewed  recently  (Refs.  280  and  281). 
Perhaps  the  most  fundamental 
observation  is  that  when  other  variables 
are  kept  constant,  increased  cardiac 
output  is  a  most  important 
compensatory  mechanism  to  maintain 
nearly  normal  oxygen  delivery.  There 
are  probably  elements  of  both  increased 
left  ventriciilar  woric  and  decreased 
viscosity  in  the  compensatory  increase 
in  cardiac  output.  Such  changes  in 
cardiac  output  can  only  occur  if  blood 
volume  is  maintained  near  normal. 
Therefore,  it  is  mandatory  that 
hypovolemia  be  avoided  in  the  acutely 
anemic  patient.  Indeed,  loss  of  blood 
voliune  is  more  detrimental  to  oxygen 
delivery  than  is  loss  of  blood  oxygen- 
carrying  capacity  except  a1  extreme 
levels  of  anemia.  The  primacy  of  volume 
over  red  cell  mass  is  a  well  recognized 
principle  of  resuscitation  horn 
hemorrhage. 

In  studies  in  patients  with  chronic 
anemias  it  has  been  difficult  to  detect  a 
deHcit  in  work  capacity  with 
hemoglobin  concentrations  as  low  as  7 
grams  per  dL  (Refs.  282  through  291). 
Other  investigators  have  found  evidence 
of  only  moderately  impaired  function 
(Refs.  292  through  296).  This  correlates 
with  the  failure  to  detect  much  increase 
in  cardiac  output  at  rest  with  similar 
hemoglobin  levels  (Ref.  297). 
Unfortunately,  many  of  these  studies 
were  carried  out  before  the  awareness 
of  the  liability  and  responses  of 
oxyhemoglobin  affinity  in  vivo  to 
stresses  on  oxygen  delivery.  By 
changing  levels  of  2.3-diphosphoglyceric 
acid  (2.3-DPG)  in  red  cells,  these  shifts 
could  compensate  for  losses  of  red  cell 
mass  by  proportionally  increasing  the 
efficiency  of  hemoglobin  as  an  oxygen- 
delivering  agent  at  physiologic  gas 
tensions.  In  view  of  the  importance  of 
the  affinity  of  hemoglobin  for  oxygen  in 


the  oxygen-delivering  system,  it  is 
surprising  how  little  has  been  done  to 
investigate  the  interaction  between 
hemoglobin  function  and  hemoglobin 
concentration  in  the  response  to  stress. 
This  question  is  discussed  in  the  section 
on  Oxygen  Transport. 

The  heart  occupies  a  unique  position 
in  the  oxygen-delivering  system  apart 
from  its  central  role  as  pump.  With  loss 
of  volume  and/or  loss  of  red  cell  mass 
as  well  as  with  most  other  acute 
stresses  to  the  oxygen  delivering  system, 
the  heart  works  harder  to  increase  total 
flow  or  to  minimize  any  decrease  in  flow 
at  lower  filling  pressures.  The  oxygen 
requirements  of  the  heart  increase, 
either  absolutely  or  relatively,  at  a  time 
when  systemic  oxygen  delivery  is 
decreasing.  Oxygen  delivery  to  the  heart 
itself  occurs  largely  during  diastole,  and 
is  threatened  in  the  bleeding  patient  by 
lower  diastolic  pressure  as  central  aortic 
pressure  declines  and  less  time  in 
diastole  as  heart  rate  increases.  Most 
other  organs  can  greatly  increase 
oxygen  extraction  by  working  at  a  lower 
partial  pressure  of  oxygen,  but  in  man 
this  important  mechanism  is  almost 
completely  unavailable  to  the  heart, 
which  works  at  all  times  near  the 
minimum  functioning  PO2.  This  unusual 
constellation  of  circumstances, 
increased  oxygen  requirements,  a 
tendency  to  decreased  blood  supply 
from  purely  physical  factors,  and 
inability  to  extract  more  oxygen  from 
available  blood,  place  extraordinary 
importance  on  the  ability  of  the 
coronary  vessels  to  dilate  in  order  for 
the  heart  to  perform  satisfactorily  and 
the  patient  to  survive  during 
hemorrhage.  Against  this  background, 
factors  such  as  hemoglobin  function  and 
hematocrit  could  conceivably  become 
survival-limiting  variables  in  patients 
with  coronary  vessel  disease.  There  are 
a  number  of  studies  relevant  to  these 
questions  which  are  beyond  the  scope  of 
the  current  discussion,  but  some  of  these 
studies  suggest  that  the  heart  with 
limited  coronary  perfusion  may  be  ver>' 
sensitive  to  the  oxygen-delivering 
properties  of  the  blood  perfusing  it  (Ref. 
86). 

With  respect  to  oxygen  delivery  as  an 
integrated  system,  the  body  has 
regulatory  mechanisms  controlling  a 
number  of  important  components: 
cardiac  output,  blood  volume, 
hematocrit,  and  2,3-DPG  levels. 
Presumably  other  variables  are    ' 
manipulated  to  give  high  efficiency  to 
the  cardiac  mechanism,  that  is. 
maximum  peripheral  oxygen  delivery 
per  unit  of  energy  consumed  in  pumping. 

For  the  clinician  faced  with  the 
problem  of  what  is  best  for  the  anemic 


patient,  it  is  important  to  keep  in  mind 
the  risks  of  transfusion  and  the 
transitory  nature  of  the  improvement 
that  results  from  transfusion.  Chronic 
anemia  down  to  hemoglobin 
concentrations  that  are  half  normal  is 
tolerated  even  by  patients  who  must 
perform  physical  work.  Even  acute 
anemia  can  be  well  tolerated  at  similar 
hemoglobin  levels  if  demands  on  the 
oxygen  delivering  system  are  minimal. 
On  the  other  hand,  factors  such  as 
coronary  insufficiency,  fever, 
hypovolemia,  and  likely  further  acute 
loss  of  blood,  greatly  increase  the  risks 
of  anemia. 

There  are  no  simple  guidelines  or 
rules  for  establishing  the  need'for 
transfusion  to  correct  anemia.  Need  will 
vary  with  circumstances,  and  the 
decision  to  transfuse  must  be  made  on 
an  individual  basis  considering  bcilh  the 
current  status  and  projected  future 
course  0/  the  patient  and  the  risks  of  all 
courses  of  action. 

c.  Hemorrhage.  Hemorrhage  is  a  clear 
and  logical  indication  for  transfusion 
when  a  significant  percentage  of  the 
patient's  blood  volume  has  been  lost. 
Limited  hemorrhage  can  be  treated  with 
simple  salt  solutions  or  natural  or 
artificial  colloidal  solutions  (Refs.  296 
through  300).  The  use  of  such  solutions 
results  in  hemodilutional  anemid.  and 
the  considerations  discussed  in  the 
previous  section  on  anemia  apply.  These 
solutions  can  be  osed  as  the  sole 
replacement  for  limited  hemorrhages,  to 
keep  the  patient  alive  until  blood  is 
available,  or  in  combination  with  blood 
to  lessen  the  total  amount  needed.  -^ 

The  important  consideration  in  the 
management  of  hemorrhage  is  that 
blood  volume  must  be  maintained.  Most 
patients  can  tolerate  acute  loss  of  half 
their  red  cell  mass,  but  acute  untreated 
loss  of  half  a  blood  volume  is  usually 
fatal.  Therefore,  volume  replacement, 
not  necessarily  in  the  form  of  blood, 
must  be  begun  as  soon  as  possible. 

Simple  electrolyte  solutions  are 
effective,  safe,  arid  practical  for  initial 
resuscitation  from  hemorrhage. 
Experience  in  Vietnam  (Refs.  301  and 
302)  and  detailed  studies  in  the  United 
States  (Refs.  297  and  298)  indicate  that 
blood  volume  can  be  restored  by 
electrolyte  solutions  after  hemorrhage. 
With  electrolyte  solutions  alone, 
however,  each  volume  of  lost  blood 
must  be  replaced  by  three  volumes  of 
solution.  Disadvantages  are  over- 
expansion  of  extracellular  fluid 
requiring  subsequent  excretion  by  the 
patient,  failure  of  the  central  venous 
pressure  to  reflect  dangerous  degrees  of 
overloading  loss  of  efficacy  of  the 
solution  in  terms  of  the  fraction  retained 
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in  the  vascular  space  as  hemorrhage 
progresses,  and  lowering  of  plasma 
colloid  osmotic  pressure.  Advantages 
are  as  follows:  Administration  of 
electrolyte  solutions  can  be  quickly  and 
safely  begun  even  outside  the  hospital; 
there  are  no  adverse  reactions  except 
for  overloading:  the  risk  of  post- 
hemorrhagic renal  failure  is  reduced: 
losses  through  sequestration  (third 
space  losses)  can  be  treated  as  they 
occur.  Artificial  colloids  preserve 
plasma  osmotic  activity,  but  those  now 
available  in  the  United  States,  dextran 
and  hydroxyethyl  starch,  may  interfere 
with  clotting  (Ref.  184).  The  natural 
colloids,  albumin  or  albumin  plus  other 
plasma  protein  preparations,  do  not 
interfere  with  clotting  and  carry  little 
risk  of  hepatitis,  but  they  are  expensive 
und  occasionally  of  limited  availability. 

Whatever  is  used  initially,  as  the 
hemorrhage  approaches  half  the  blood 
volume,  replacement  with  blood  will  be 
necessary.  The  more  rapid  the  rate  of 
bleeding  and  the  more  significant  the 
associated  diseases  or  disorders,  the 
earlier  blood  must  be  used.  Nonblood 
replacement  of  blood  loss  should  be 
continued  only  if  the  anticipated  loss  is 
limited,  the  patient  is  doing  well,  and 
their  are  no  associated  conditions  that 
make  acute  anemia  less  tolerable. 

In  severe  situations  in  which 
exsanguination  is  imminent,  it  may  be 
necessary  to  use  uncrossmatched  blood 
in  order  to  save  the  patient's  life.  If 
possible,  this  will  be  type  and  Rh 
specific.  The  military  experience  with 
the  use  of  uncrossmatched  blood  has 
been  excellent  (Ref.  185).  but  few  of 
those  recipients  had  been  transfused  or 
pregnant  previously,  and  the  blood  was 
tested  for  high-titer  anti-A  and  anti-B.  In 
extensive  bleeding  the  cause  of 
hemorrhage  must  be  identified  and 
corrected  as  soon  as  possible. 
Evaluation  of  the  clotting  system  early 
in  the  course  of  the  hemorrhage 
occasionally  yields  evidence  of  a 
treatable  clotting  defect.  Some  patients 
with  rapid  exsanguination  must  be 
operated  on  to  control  bleeding  before 
resuscitation  is  complete,  as  the 
maximum  possible  rate  of 
administration  of  fluid  and  blood  may 
not  equal  the  rate  of  loss. 

Monitoring  central  venous  pressure 
can  be  helpful  in  the  extensively 
hemorrhaging  patient,  but  may  not 
reflect  overloading  with  simple  salt 
solutions  or,  occasionally,  acute  left 
ventricular  failure.  Pulmonary  capillary 
wedge  pressure  is  more  informative,  but 
carries  added  risks  and  should  be 
reserved  for  difficult  situations.  Blood 
pressure,  pulse  rate,  respiratory  rate, 
state  of  consciousness,  urinary  output. 


and  skin  temperature  and  color  all  can 
be  valuable  indicators  of  the  adequacy 
of  perfusion,  but  any  of  them  alone  can 
be  misleading.  Hematocrit,  is  a  measure 
of  red  cell  concentration  and  reflects 
changes  in  whole  blood  volume  only 
over  a  longer  range  of  time  than  is 
appropriate  for  resuscitation. 
Hematocrit,  therefore,  does  not 
accurately  reflect  acute  blood  loss. 
Similarly,  the  central  venous  pressure 
does  not  always  bear  a  linear 
relationship  to  blood  volume.  The  rate  of 
change  with  fluid  administration  is  often 
more  informative  than  the  absolute  level 
itself.  Central  venous  pressure 
monitoring  is  most  valuable  as  an  aid  to 
the  early  detection  of  fluid  overload 
when  administering  blood  or  other  fluids 
with  plasma  specific  colloid  activity. 

d.  Clotting  abnorwalties  associated 
with  massive  transfusion.  Component 
therapy  guided  by  appropriate 
laboratory  studies  is  the  rational  way  to 
manage  clotting  abnormalities.  The  use 
of  platelet  concentrates,  fresh  frozen 
plasma,  cryoprecipitate,  and 
cryoprecipitate-poor  plasma  are 
indicated  in  the  appropriate  clinical 
setting.  The  use  of  clotting  fractor 
concentrates,  which  are  prepared  from 
large  plasma  pools,  are  not  indicated  in 
the  usual  massive  transfusion  setting 
because  of  the  high  risk  of  hepatitis  and 
other  hazards. 

The  use  of  blood  transfusions  to 
correct  coagia|^k  abnormalities 
implies  the  us^^^esh  whole  blood. 
This  becomes  rational  only  when 
multiple  clotting  deficiencies  are  to  be 
treated  simultaneoufly,  appropriate 
components  are  not  on  hand,  there  is  a 
concomitant  need  for  red  blood  cells, 
and  fresh  blood  is  easily  available.  Such 
circumstances  are  most  likely  to  occur 
in  a  small  hospital  when  the  need  arises 
for  platelet  replacement  in  an  actively 
bleeding  patient.  Even  here,  the  use  of 
fresh  whole  blood  should  be  considered 
a  temporary  measure  until  platelet 
concentrates  can  be  obtained.  For 
replacement  of  plasma  clotting  factors, 
except  factor  VIII  and  factor  V,  blood  24 
to  48  hours  old  is  adequate. 

e.  Exchange  transfusion.  Exchange 
transfusion  is  an  established  therapeutic 
procedure  for  hemolytic  disease  of  the 
newborn  (Ref.  277).  Special  precautions 
are  necessary  for  this  particular  version 
of  massive  transfusion  as  the  metabolic 
defense  of  these  sick  newborn  infants 
are  not  as  efficient  as  in  adults, 
especially  if  the  infant  is  premature.  The 
blood  must  be  wanned,  generally  should 
be  less  than  S.days  old,  and  adjunct 
therapy  with  calcium  chloride  and 
sodium  bicarbonate  may  be  necessary. 
The  exchange  rate  must  be  carefully 


controlled,  intake  and  output  balanced, 
and  the  infant  monitored  closely. 
Mortality  rates  of  1  to  5  percent  have 
been  reported,  although  most  deaths 
were  probably  due  to  underlying 
disease. 

In  performing  exchange  transfusion  in 
the  neonatal  period,  whole  blood  (CPO). 
heparinized  whole  blood,  and  frozen  red 
ceils  reconstituted  with  fresh-frozen 
plasQia  are  used,  each  having  a  number 
of  real  and  theoretical  advantages.  It 
has  been  suggested,  when  using  citrate- 
anti-coagulated  blood,  that  half  the 
plasma  should  be  removed  (Ref.  269). 
This  %vill  reduce  the  risk  of  citrate 
toxicity  and  leave  the  infant  with  a 
higher  hematocrit  at  the  end  of  the 
procedure. 

Exchange  transfusion  has  been 
extended  to  several  other  conditions, 
usually  various  forms  of  poisoning  or 
intoxication.  Recently,  exchange 
transfusion  has  been  used  in  the 
treatment  of  disseminated  intravascular 
coagulation  in  infants,  but  there  are  no 
controlled  studies.  Exchange  transfusion 
is  being  evaluated  in  the  high-risk 
infants  and  in  infants  with  respiratory 
distress  syndrome  (Ref.  270). 
Preliminary  results  are  encouraging.  A 
modiflcation  of  exchange  transfusion 
has  been  used  for  hepatic  coma  in 
adults.  Total  body  washout  is  achieved 
by  rapid  exchange  with  cold 
asanguineous  fluid  followed  by  a  short 
run  on  cardiopulmonary  bypass  to 
support  the  circulation,  restore 
temperature,  and  restore  red  cell  mass. 
The  most  notable  successes  have  been 
in  patients  with  Reye's  syndrome  and 
not  in  those  with  hepatitis  A  or  B.  Ajgain. 
proof  of  bene^t  by  controlled  clinical 
trials  is  needed. 

f.  Nutritional  deficiencies.  Whole 
blood  is  occasionally  given  to  provide  a 
"general  support."  or  to  treat 
hypoproteinemia  with  some  degree  of 
concomitant  anemia,  or  even  to  prepare 
a  nutritionally  depleted  patient  for  some 
form  of  stressful  treatment.  All  of  these 
approaches  and  concepts  represents 
serious  misconceptions  about  the 
efficacy  of  blood  transfusion,  the 
dynamics  of  blood  cell  protein  turnover 
in  disease  and  malnutrition,  the  optimal 
management  of  the  undernourished    - 
patient,  and  even  more  serious 
misconceptions  about  the  risks  of 
transfusion.  General  support  and  the 
correction  of  malnutrition  are  not 
legitimate  indications  for  transfusion. 

g.  Wound  healing.  Wound  healing  is 
impaired  by  protein  deficiency  and 
hypoproteinemia,  but  is  not  impaired  by 
anemia.  Transfusion  to  promote  wound 
dealing  is  not  indicated;  quite  the 
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contrary,  this  is  usually  a  florid  example 
of  poor  medical  practice. 

h.  Extracorporeal  circulaUon.  Some 
blood  is  necessary  for  cardiopulmonary 
bypass,  but  most  such  operations  are 
now  done  using  very  little  blood  in  the 
priming  solution,  allowing  hemodilution 
during  bypass  and  slowly  replacing  red 
cell  mass  after  bypass.  It  is  difficult  to 
justify  the  persistent  use  of  large 
amounts  of  blood  in  the  priming  solution 
in  some  institutions  or  to  understand  the 
marked  intehnstitutional  discrepancies 
in  utilization  of  blood  for  similar  bypass 
procedures. 

i.  Recommendations  regarding  red 
biood  cell  product  indications.  (1)  Red 
blood  cell  products  should  be 
administered  only  after  a  responsible 
physician  has  evaluated  the  potential 
beneflt  in  light  of  the  known  risks  and 
hazards. 

(2)  Red  blood  cell  products  are 
indicated  to  correct  a  red  cell  deficit, 
chronic  or  acute,  when  the  deficit  is 
severe  enough  to  cause  signs  or 
symptoms  resulting  ^m  oxygen 
deprivation. 

(3J  Red  blood  cell  products  are 
indicated  to  correct  a  red  cell  deficit  in 
the  absence  of  signs  or  symptoms  when 
there  is  a  reasonable  expectation  that 
serious  signs  or  symptoms  may  soon 
occur  if  transfusion  is  not  given. 

(4)  Whole  Blood  transfusion 
indications: 

(a)  Whole  Blood  is  indicated  for  the 
replacement  of  actual  or  anticipated 
blood  loss,  e.g..  during  the  course  of 
major  surgery,  when  the  loss  is  massive, 
or,  if  the  loss  is  moderate,  when 
accoippanied  by  signs  and  sjrmptoms  of 
oxygen  deficiency  or  shock  and  when 
simultaneous  restoration  of  red  blood 
cells  and  volume  is  necessary. 

(b)  Extensive  blood  loss  is  also  an 
indication  for  the  use  of  Whole  Blood 
when  recognized  single  or  multiple 
coagulation  defects  are  present.  The  use 
of  specific  blood  components  is 
preferable,  but  in  an  emergency,  or 
when  these  are  unavailable  and  there  is 
no  reasonable  alternative,  fresh  Whole 
Blood  may  be  used.  In  general,  this 
approach  is  not  as  efficacious  as  the 
judicious  use  of  specific  components. 

(c)  Whole  Blood  may  be  used  when 
exchange  transfusion  is  indicated  in 
hemolytic  disease  of  the  newborn,  and, 
perhaps,  in  selected  cases  of  hepatic 
encephalopathy,  acute  massive  hepatic 
failure,  sickle  cell  crisis,  post- 
transfusion purpura,  drug  intoxication, 
and  respiratory  distress  syndrome  in  the 
newborn. 

(d)  Whole  Blood  is  indicated  to  prime 
the  pump-oxygenator  for  extracorporeal 
circulation  in  those  special 


circumstances  where  crystalloid  priming 
fluid  alone  cannot  be  used. 

(5)  Red  Blood  Cells  (Human)  (red  cell 
concentrate,  "packed  cells")  is  the 
product  of  choice  to  increase  the  oxygen 
carrying  capacity  of  blood  in  most 
situations  requiring  transfusion.  It  can 
be  used  in  place  of  Whole  Blood  if 
administered  in  combination  with 
specific  components,  crystalloid 
solutions,  derivatives,  or  volume 
expanders  as  indicated  by  the  patient's 
clinical  condition. 

9.  The  donor — a.  Donor  standards — 
(1)  Introduction.  A  person's  suitability  to 
donate  blood  depends  on  two  general 
considerations:  The  donation  will  not  be 
injurious  to  the  donor  and  the  donated 
blood  will  not  be  unnecessarily 
hazardous  to  the  recipient.  Overly 
restrictive  criteria  for  donor  suitability 
are  harmful  because  they  unnecessarily 
reduce  the  number  of  eligible  blood 
donors,  thereby  creating  difficulty  in 
maintaining  adequate  blood  supplies.  It 
is  commonly  asssumed  that  only  3  to  4 
percent  of  the  eligible  population 
donates  in  any  year;  however,  this  figure 
is  probably  inaccurate.  The  correct 
figure  is  probably  about  8  to  9  percent, 
and  up  to  25  percent  of  the  eligible 
population  have  donated  at  least  once 
within  a  10-year  period  (Ref.  139). 

(2)  The  physician's  role  in  donor 
selection.  The  Code  of  Federal 
Regulations  (21  CFR  640.3)  requires  that 
a  physician  take  responsibility  for 
developing  criteria  for  suitability  as  a 
donor,  although  he  or  she  may  delegate 
the  day-to-day  selection  of  donors  to 
trained  responsible  individuals.  The 
Code  of  Federal  Regulations  further 
mandates  that  a  procedure  manual 
describing  these  criteria  be  available  in 
the  blood  bank.  A  physician  need  not  be 
at  a  collection  site.  The  American 
National  Red  Cross  (ANRC)  requires 
that  donor  selection  be  delegated  to  a 
person  "no  less  professionally  qualified 
than  a  Registered  Professional  Nurse" 
and  that  a  physician  or  emergency 
medical  facilities  must  be  "available" 
and  "no  longer  than  15  minutes  away  by 
automobile"  from  the  blood-collecting 
team.  Since  there  are  few  published 
data  regarding  how  often  serious 
reactions  occur  and  whether  they 
require  the  immediate  availability  of  a 
physician,  it  is  difficult  to  analyze  this 
problem  completely.  A  study  by  the 
United  States  Army  found  that  6.7 
percent  of  their  donors  had  reactions  on 
the  phlebotomy  bed  and  another  3.8 
percent  after  leaving  the  bed  but  before 
leaving  the  donor  area  (Ref.  140).  In  an 
unpublished  study  (Ref.  141)  of  65,182 
consecutive  blood  donations  during  a 
12-month  period,  donor  reactions 
occurred  in  3.9  percent.  Reactions 


classified  as  moderate  or  severe 
occurred  in  only  0.25  percent  and  only 
eight  donors  (0.012  percent)  required 
medical  consultation  away  from  the 
donor  site.  Moderate  or  severe  reactions 
include  all  instances  where  the  donor 
lost  consciousness  no  matter  how 
transiently,  llere  were  no  fatalities  and 
no  morbidity  beyond  the  day  of 
donation. 

(3)  Donor  safety.  21  CFR  640.3  requires 
only  that  the  donor  shall  be  in  good 
health,  have  a  "normal"  temperature 
and  blood  pressure,  a  hemoglobin  level 
of  more  than  12.5  gm  per  dL  (no 
distinction  is  made  between  males  and 
females)  and  be  free  of  any  acute 
respiratory  disease.  Donations  of  a  unit 
of  whole  blood  may  occur  no  more 
frequently  than  every  B  weeks,  although 
this  requirement  and  the  blood  pressure 
constraints  may  be  waived  in  an 
otherwise  acceptable  donor  at  the 
discretion  of  an  examining  physician. 
All  other  donor  standards  listed  in  the 
CFR  are  clearly  for  the  recipient's 
benefit 

(a)  Criteria  to  prevent  anemia  in  the 
donor.  It  is  well  recognized  that  normal 
hemoglobin  levels  are  higher  in  men 
than  in  women.  Thus,  although  not 
required  by  the  CFR.  most  blood  donor 
centers  use  a  higher  minimal  level  for 
men,  13.5  gm  per  dL,  than  for  women, 
12.5  gra  per  dL  The  copper  sulfate 
method  for  estimating  safe  minimal 
hemoglobin  levels  is  in  wide  use  today 
and  uses  two  solutions  of  di^ring 
specific  gravities,  one  for  men,  the  other 
for  women. 

It  has  been  suggested  (Ref.  145)  that 
the  specific  gravides  of  the  copper 
sulfate  solutions  be  increased  to  avoid 
phlebotomy  of  iron-deficient  donors.  To 
counterbalance  an  increased  deferral 
rate  of  normal  donors  with  this 
approach,  it  was  also  recommended  that 
Hnger  stick  micrdiematocrits  be 
performed  on  all  those  who  "fail"  the 
copper  sulfate  test.  Spurious  results, 
both  high  and  low,  may  be  obtained 
with  the  copper  sulfate  technique  (Ref. 
142)  o%ving  to  technical  errors,  donor- 
sampling  variables  such  as  use  of 
venous  blood,  ear  or  finger  prick  (Ref. 
145),  or  donor  variables  such  as 
hyperproteinemia  (Ref.  143).  Also, 
quality  control  on  the  copper  sulfate 
solutions  may  not  be  adequate  (Ref. 
154). 

Of  major  significance  is  the  site  of 
blood  sampling  for  hemoglobin 
determination.  It  has  been  shown  that 
samples  obtained  by  ear  prick  give  less 
consistent  and  generally  higher 
hemoglobin  values  than  samples 
obtained  by  finger  prick  or  from  venous 
blood  (Refs.  189  dirough  191).  In  one 
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study,  the  donor  rejection  rate  was  7.96 
percent  by  finger  prick  and  only  1.94 
percent  by  ear  prick  (Ref.  189). 

In  healthy  individuals  with  adequate 
dietary  intake,  the  daily  iron 
requirement  depends  primarily  on  age 
and  sex.  Within  the  usual  age  for 
donating  blood,  the  donor's  sex  is  the 
primary  variable.  Men  lose  about  1  mg 
of  iron  daily  and  absorb  the  same 
amount  from  the  average  daily  dietary 
intake  of  about  10  mg.  Menstruating 
women  lose  about  2  mg  of  iron  per  day 
and,  without  dietary  supplementation, 
may  or  may  not  increase  absorption 
sufficiently  to  prevent  iron  deficiency. 
Childbearing  adds  a  significant 
additional  requirement  for  iron  in  that  a 
net  loss  of  400  mg  occurs  during 
pregnancy.  Once  iron  deficiency  anemia 
occurs,  it  is  generally  recognized  that 
increased  absorption  of  normal  dietary 
iron  cannot  adequately  compensate  for 
the  deficiency  and  drug  iron 
supplementation  is  necessary. 

Phlebotomy  of  8  percent  of  the  total 
blood  volume,  removal  of  approximately 
a  unit  of  blood  from  an  average  person, 
causes  a  6  percent  drop  in  the  donor's 
hemoglobin  level  within  1  week. 
Hemoglobin  levels  return  to  normal  after 
another  2  weeks  (Ref.  144).  However, 
each  450  mL  of  donated  blood  contains 
about  250  mg  of  iron  or  about  5  percent 
of  the  total  body  iron.  Thus,  a  frequent 
blood  donor  in  good  health  can  become 
iron  depleted  in  a  few  years  if  there  is 
inadequately  increased  absorption  of 
dietary  iron.  In  donors,  particularly 
women,  who  have  compromised  iron 
reserves,  inadequate  intake,  or  impaired 
absorption,  the  occurrence  of  iron 
deficiency  is  inevitable. 

The  prevalence  of  iron  deficiency 
and/or  iron  deficiency  anemia  in  the 
normal  adult  population  has  been  the 
subject  of  a  number  of  studies  (Refs.  146 
through  150).  Broad  generalizations  are 
risky  because  of  a  number  of  variables 
among  these  studies,  particularly  those 
related  to  dietary  iron  intake  and  to 
criteria  for  establishing  iron  deficiency 
and  iron  deficiency  anemia.  A  recent 
study  (Ref  148)  of  a  northwest  United 
States  population,  using  3  parameters 
for  evaluating  iron  status,  found  iron 
deficiency  in  20  percent  of  menstruating 
women  and  in  3  percent  of  men.  The 
data  also  suggest  that  about  10  percent 
of  all  persons  who  might  be  blood 
donors  are  iron  deficient,  and  the 
current  tests  for  anemia  in  the  donor 
population  would  detect  fewer  than  half 
of  them. 

The  iron  status  of  blood  donors  has 
been  studied  extensively.  Decreased 
serxun  iron  and/or  increased  iron- 
binding  capacity  (Refs.  147  and  152)  or 
diminished  stores  (Refs.  146, 147, 151, 


and  152)  have  usually  been  found.  As 
early  as  1944,  anemia  was  found  to 
correlate  with  the  number  of  previous 
blood  donations  (Ref  153)  and  reduced 
serum  ferritin  levels  have  been 
correlated  with  donation  frequency  as, 
well  (Ref  187).  The  inescapable 
conclusion  of  all  these  considerations  is 
that  iron  depletion  and  occasionally  iron 
deficiency  anemia  will  occur  with 
measurable  fiequency  in  the  blood 
donor  population  that  donates  blood 
regularly,  particularly  in  women  donors. 

Iron  depletion  without  anemia  does 
not  seem  to  be  associated  with  any 
morbidity  in  man.  Mild  degrees  of  iron 
deficiency  anemia  are  also  generally 
well-tolerated.  However,  it  seems 
desirable  to  prevent  the  occurence  of 
iron  deficiency  aneima  among  blood 
donors  so  that  they  would  not  be-subject 
to  unnecessary  medical  evaluations  and 
would  have  adequate  compensatory 
capabilities  if  unexpected  hemorrhage 
should  occur. 

There  are  a  number  of  ways  of  dealing 
with  this  problem.  One  approach  is  to 
reduce  the  permissible  frequency  of 
blood  donation,  particularly  among  at- 
higher-risk  women  donors.  A  second 
approach  is  to  recommend  iron 
supplementation  after  blood  donation  as 
is  currently  being  done  by  the  British 
National  Blood  Transfusion  Service. 
Even  this  approach  will  not  be  entirely 
effective  in  preventing  iron  depletion  in 
very  frequent  donors  (Ref  152).  A  third 
approach  may  be  to  increase  the 
acceptable  level  of  hemoglobin  for 
determining  donor  suitability. 

The  presumed  benefits  of  reducing  the 
fiequency  of  blood  donation  must  be 
weighed  against  the  possibility  that  such 
a  regulation  would  reduce  the  blood 
supply  in  this  country.  While  there  are 
undoubtedly  a  number  of  donors  who 
donate  regularly  every  8  weeks,  these 
may  represent  a  small  percentage  (1.7 
percent)  of  all  blood  donated  (Ref  188). 
Irrespective  of  this,  the  issue  appears  to 
be  one  of  balancing  societal  interests  in 
the  blood  supply  against  those  of  the 
individual  donor.  Similarly,  the  benefits 
of  iron  supplementation  to  donors  must 
be  weighed  against  the  occurrence  of 
gastrointestinal  distress  from  the 
medications  and  the  possibility  of 
masking  iron  deficiency  horn  a 
pathological  cause  and  thereby  delaying 
detection  and  early  treatment  of 
disease. 

(b)  The  donor  must  hove  a  normal 
temperature.  This  standard  seems 
directed  primarily  at  protecting  the 
recipient  from  possible  infection  from 
blood  obtained  from  a  febrile  infected 
donor.  Fever  is  a  clinical  sign  usually 
indicating  an  underiying  pathological 
process  and  this  standard  might  protect 


the  donor  as  well.  The  delineation  of 
normal  temperature  is  more  di^icult 
however.  The  mean  normal  oral 
temperatiu«  in  a  number  of  studies  was 
98.34  *F  with  a  standard  deviation  of 
0.47.  It  has  been  calculated  that  the 
normal  range  of  temperatiue  would  then 
be  between  97*  to  100.4  'F.  Furthermore, 
there  is  a  diumal  variation  in 
temperature  which  may  be  as  much  as  3 
*F  (Ref  99).  Fortunately,  the  peak 
temperatiue  usually  occurs  between  8 
and  11  p.m.,  while  the  nadir  occurs  at 
between  4  and  6  a.m.,  both  times  not 
usual  for  blood  donations.  These  data 
apply  to  the  resting  state:  in  more  usual 
circiunstances  other  factors,  such  as 
degree  of  activity,  play  significant  roles. 
Pathological  conditions  also  affect  the 
temperature  level  significantly,  usually 
by  producing  an  elevation.  Conditions 
which  cause  low  temperature  levels, 
such  as  hypothyroidism,  are  distinctly 
uncommon.  Both  AABB  and  ANRC 
standards  require  only  that  the  donor's 
temperature  be  below  99.6  *F.  The 
rationale  behind  this  limit  is  not  known. 
Whether  increasing  the  upper 
temperature  limit  would  increase  the 
donor  pool  significantly  without 
compromising  the  quality  of  the  product 
is  unclear. 

(c)  Weight.  Although  not  required  in 
the  Code  of  Federal  Regidations.  both 
AABB  and  ANRC  standards  require 
donors  to  weigh  at  least  110  pounds  if 
they  are  to  donate  one  unit  (450  mL)  of 
blood.  Although  apparently  an  arbitrary 
standard,  it  seems  a  reasonable 
protection  against  acute  hypovolemic 
hypotension  which  might  occur  in  a 
donor  below  the  weight  standards.  For 
example,  a  110-pound,  five-foot  tall 
woman  has  a  blood  volume  of  about  3 
liters.  Phlebotomy  of  one  unit  of  blood 
amounts  to  an  acute  hemorrhage  of 
about  15  percent  of  her  total  blood 
volume,  probably  the  upper  limit  of 
acute  hemorrhage  that  is  not  associated 
with  frequent  postural  hypotension. 
While  it  is  recognized  that  blood  volume 
estimation  based  on  weight  alone  is 
inaccurate,  the  minimum  weight 
criterion  seems  effective  and  not 
unnecessarily  exclusive. 

(d)  PuJse  rate.  Although  not  required 
in  the  Code  of  Federal  Regulations,  both 
the  AABB  and  ANRC  have  pulse  rate 
standards  (AABB  50  to  100  per  minute; 
ANRC  60  to  100  per  minute). 
Bradycardia  and  tachycardia  may  occur 
in  normal  persons.  Here  again,  while 
arbitrary  and  occasionally  excluding 
healthy  donors,  these  standards  are 
reasonable  to  protect  prospective 
donors  who  might  have  heart  disease. 

As  a  general  practice,  donors  with 
irregularities  of  pulse  are  referred  to 
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supervisory  personnel  for  evaluation. 
Donors  with  sinus  arrhythmia  or  atrial 
premature  contractions  are  usually 
acceptable.  Similarly,  healthy  donors 
with  physiological  bradycardia,  such  as 
can  be  seen  with  trained  athletes,  may 
be  accepted. 

|e)  Age  limits.  Although  age  limits  are 
arbitrary,  upper  limits  are  based  upon 
well  established  correlates  of  the 
probability  of  cardiovascular  disease  as 
a  function  of  increasing  age.  The  present 
regulations  provide  for  individual 
judgments  to  be  made  beyond  the 
usually  accepted  age  range  for 
donatif 

ommendations  regarding  donor 
Tandards.  (a)  Acceptable  minimum 
hemoglobin  level  for  males  should  be 
increased  to  13.5  gm/dL. 

(b)  Donors  may  not  donate  more  than 
foiu"  times  per  year  and  no  more 
frequenUy  than  every  8  weeks. 
Procedures  to  bleed  donors  more 
frequently  may  be  established  with  the 
concurrence  of  the  Bureau  of  Biologies  if 
adequate  means  are  employed  to  protect 
donors  from  the  development  of  iron 
deficiency. 

(c)  Hemoglobin  levels  must  be 
determined  in  a  manner  that  correlates 
with  concentration  in  venous  blood. 

(d)  Research  should  be  encouraged 
into  the  feasibility,  acceptability  and 
efficacy  of  administering  iron 
supplements  to  blood  donors. 

10.  Testing  of  donor  blood — a.  Blood 
typing.  Characterization  of  the  ABO  and 
Rh  types  of  all  donor  bloods  is 
universally  practiced  and  mandated  in 
the  Code  of  Federal  Regulations  (21  CFR 
640.5).  Although  there  are  hundreds  of 
blood  ^xjup  antigens  on  the  red  cell 
surface,  those  in  the  ABO  and  Rh 
systems  are  critical  because  of  their 
immunogenicity,  frequency  distribution, 
and  the  dire  consequences  of 
transfusion  when  incompatibilities  exist. 
The  reliability  of  ABO  and  Rh  typing 
depends  largely  on  (1)  the  quality  of 
reagents  used  for  testing,  (2)  the  tests 
that  are  performed,  (3)  the  controls  used 
in  tests.  (4)  the  competence  of  the 
technologist  and  (5)  the  recordkeeping 
and  organizational  and  operational 
abilities  of  the  blood  collection  center. 

b.  ABO  typing.  The  most  important 
test  is  determination  of  the  ABO  type. 
The  serious  complication  of  transfusing 
ABO  incompatible  blood,  frequently 
fatal  when  it  occurs,  demands  that  this 
test  be  performed  by  a  dedicated 
technologist  using  the  utmost  care, 
highest  quality  reagents,  and  well- 
controlled  labeling  procedures. 

ABO  typing  (also  called  grouping)  is 
usually  done  with  monospecific  anti-A 
and  anti-B  reagents.  In  many 
laboratories,  an  additional  test  using 


anti-A.  B  (group  O  serum)  is  also  done  to 
check  on  the  monospecific  tests  and  to 
detect  variants  of  A  or  B  red  cells.  Most 
laboratories  also  perform  so-called 
reverse  grouping  (serum  typing  or  "back 
typjng")  in  which  the  donor's  plasma  is 
tested  with  known  type  A  and  B  RBC. 
This  confmns  the  cell  typing  since 
normal  persons  have  serum  antibody 
specificity  antithetical  to  the  cell  type. 

Current  standards  for  antisera  used  in 
ABO  typing  are  the  subject  of  another 
review  in  this  document.  These  reagents 
are  designed  to  give  strong  reactions 
when  tested  against  cells  specific  for  the 
labeled  antigentic  type  and  are  more 
than  adequate  to  facilitate  accurate 
serological  determination  by  even 
relatively  unskilled  technologists.  There 
are,  however,  situations  in  which 
routine  testing  with  anti-A  or  anti-B  is 
not  entirely  adequate  in  that  erroneous 
results  will  be  obtained  unless 
additional  tests  and/or  control 
observations  are  made.  These  include: 

(1)  Weak  sub-groups  of  A  orB 
antigens.  Numerous  variants  of  the  A 
antigen  give  weak  or  no  agglutination 
when  tested  with  usual  blood-typing 
reagents.  In  some  persons  of  group  AB, 
the  B  antigen  weakens  the  reactivity  of 
the  associated  A  leading  to  weakened 
agglutination  when  testing  is  done  with 
anti-A  reagents. 

(2)  Positive  direct  antiglobulin  tests. 
Blood  donors  who  have  positive  direct 
antiglobulin  tests  may  be  erroneously 
type  as  positive  for  certain  red  cell 
antigens  as  a  result  of  excessive 
globulins  bound  to  the  red  cell  surface. 
This  is  true  particularly  with  blood- 
typing  reagents  diluted  in  high-protein 
media  or  automated  blood-typing 
systems. 

(3)  Other  conditions.  There  are  a 
variety  of  other  conditions  that  may 
affect  the  accuracy  of  blood-typing 
reactions.  These  include  acquired  B 
antigens,  hypoglobulinemia. 
hyperglobulinemia.  polyagglutinable  red 
cells,  and  recent  previous  transfusion 
with  blood  of  a  different  type. 

c.  Recommendations  regarding  ABO 
typing.  According  to  the  Code  of  Federal 
Regulations  (21  CFR  64a5(b)).  blood 
shall  be  classified  as  to  ABO  blood 
group  by  at  least  two  separate  blood 
group  tests,  and  blood-grouping  results 
obtained  by  the  different  methods  and 
with  different  lots  of  reagents  must  be  in 
agreement.  The  Code  is  not  specific 
about  the  tests  required.  In  the  interest 
of  accurate  ABO  blood  type 
determinations,  the  Code  of  Federal 
Regulations  should  be  modified  to  be 
more  specific  as  follows: 

(1)  Licensed  anti-A  and  anti-B 
reagents  or  equivalent  must  both  be 
used  for  determining  blood  type. 


(2)  Reverse  grouping  of  donor  plasma 
or  serum  against  red  blood  cells  of 
known  ABO  type  (A  and  B)  must  be  part 
of  the  routine  testiiag. 

(3)  Cell  and  serum  grouping  must  be  in 
agreement  before  a  final  label  is  pieced 
on  the  blood. 

d.  Rh  typing.  Typing  for  the  Rh<,(D) 
antigen  is  routine  on  all  donor  bloods. 
Because  the  majority  of  Rh  antibodies 
are  of  the  coating  ("incomplete")  type, 
Rh  typing  usually  is  done  in  the 
presence  of  added  protein  and/or  other 
diluent  materials  and  a  control  test  is 
required  using  a  high  protein  solution 
and/or  other  diluent  solutions  without 
any  anti-Rho(D)  antibody.  A  positive 
control  test  suggests  that  the  Rh  typing 
may  be  erroneous. 

If  the  test  with  Rh  anfisera  is  positive, 
the  donor  is  considered  to  be  "Rh 
positive."  If  there  is  no  agglutination  the 
donor  may  ge  Rh  negative,  although 
some  of  the  persons  whose  cells  fail  to 
react  are,  in  truth,  Rho  positive.  These 
persons  are  of  the  D"  phenotype  and  can 
be  detected  by  incubating  donor 
erythrocytes  with  Rh  antibody,  washing 
them,  and  then  performing  an  indirect 
antiglobulin  test.  Only  persons  negative 
by  direct  typing  and  D"  testing  are  truly 
Rho  negative. 

Some  laboratories  further  test  Rhg 
negative  blood  for  other  Rh  antigens, 
particularly  C  and  E.  Approximately  97 
percent  of  Rho(D)  negative  individuals 
have  the  Rh  genotype  rr  [cde/cde)  and 
thus  also  lack  C  and  E  antigens.  In  some 
laboratories  the  5  percent  of  Rho(D) 
negative  individuals  who  are  positive 
for  either  the  C  or  E  antigen  are 
generally  not  used  as  donors  for  Rh«(D) 
negative  [rr]  recipients  because  of  the 
possible  immunization  of  the  recipient  to 
the  C  or  E  antigens.  This  practice  is 
unnecessary  and  inconsistent  because: 
(1)  C  and  E  are  relatively  weakly 
immunogenic  and  (2)  there  are 
situations  of  Rh  positive  donor-recipient 
pairs  where  the  donor  has  C  or  E  while 
the  recipient  is  negative  for  these 
antigens. 

Rh  typing  is  second  in  importance 
only  to  ABO  typing.  The  Rh«(D)  antigen 
is  probably  the  most  immimogenic  red 
cell  antigen  outside  the  ABO  system. 
Thus,  the  likelihood  of  immunization 
when  an  Rh^tD)  negative  recipient  is 
transfused  with  Rh«(D]  positive  blood  is 
high,  although  by  no  means  certain. 
Development  of  antibodies  to  the  Rho(D) 
antigen  compromises  the  safety  of  future 
transfusions  should  Rho(D]  blood  be 
used.  It  also  has  significance  in  women 
recipients  with  a  change  of  childbearing 
because  of  the  possible  induction  of 
maternal  Rh,  antibodies  that  are  crucial 
in  the  pathogenesis  of  hemolytic  disease 
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of  the  newborn.  These  cxmsidenitiont 
make  the  reqnmment  for  Rh„  (D)  typing 
of  ocmsiderabie  importance. 

The  necessity  of  O"  typing  has  been 
questioned.  If  O"  testing  were  not  done, 
these  units  would  be  labeled  as  Rh» 
negative  and  transfused  into  Rho 
negative  recipients.  In  one  study  of  45 
donor  recipt«it  pairs  (Ref.  155),  there 
were  no  instances  of  immunization  of 
RhJD)  negative  recipients  to  the  RhJD) 
ant^jen  after  transfusion  with  D" 
positive  blood,  immunization  %vith  O" 
blood  has  been  reported  rarely  (Refs. 
156  and  157),  but  in  one  case  the 
specificity  of  the  resulting  antibody  is  in 
question  (Ref.  158).  Thus,  the 
immunogenicity  of  the  D"  antigen  is  low. 
However,  D"  testing  does  afford  an 
extra  measure  of  protection,  perhaps 
only  the(H«tical,  against  immunizing 
women  with  a  potential  for  childbearing. 

e.  Recommendations  regarding  Rh 
typing.  (1)  Testing  for  the  Rho  variant  D" 
is  required.  Blood  that  is  D"  positive 
should  be  labeled  Rhe(D]  positive. 

(2)  Routine  testing  for  C  and  E  or  other 
antigens  should  not  be  required. 

f.  Antibody  detection  tests.  Although 
not  required  by  the  Code  of  Federal 
Regulations,  antibody  detection  testing 
on  donor  serum  is  common  in  most 
blood  collection  facilities.  If  the  test  is 
negative,  the  blood  is  labeled  "no 
unexpected  antibodies  detected  when 
tested  by  *  *  *."  Unexpected  antibodies 
are  found  exclusive  of  t^e  normally 
occurring  aoti-A  or  anti-B 
alloantibodies.  Unexpected  antibodies 
found  may  or  may  not  be  identified, 
depending  on  the  practice  of  the 
particular  blood  collection  facility.  The 
label  must  indicate  that  antibody  is 
present  and  if  identified,  the  specificity 
must  be  noted.  Such  units  may  be 
transfused  at  the  discretion  of  the 
transfusion  service  director  and 
attending  physician.  The  incidence  of 
significant  antibodies  is  low  in  healthy 
individuals  who  have  never  been 
pregnant  or  transfused  with  red  blood 
cell  products.  It  has  been  found  (Ref. 
192)  that  0.322  percent  of  all  donor 
bloods  contain  unexpected  antibodies, 
80  percent  of  these  in  women.  Antibody 
screening  eliminates  the  need  for  minor 
cross-matching  prior  to  transfusion. 

Considerable  controversy  exists  over 
many  facets  of  antibody  screening. 
Should  antibody  ocreening  be 
mandatory  for  all  units  of  blood 
collected?  If  so,  which  teat(s}  is  (are) 
most  suitable?  Should  antibody 
identification  be  mandatory  for  those 
units  in  which  antibody  is  detected. 
Which  antibodies  are  clinically 
significant  when  transfused  into  a 
recipient?  The  questicHi  of  clinical 
significance  must  be  addressed  in 


relation  to  the  transfusion  in  pro8f>ect. 
For  example,  the  presence  of  anti-Rho 
(D)  in  Rh  negative  donor  blood  may  be 
significant  if  transfused  into  an  Rho(D) 
positive  recipient  but  is  insignificant  if 
the  recipient  is  Rho(D)  negative. 

It  is  advisable  to  do  whatever 
antibody  testing  is  required  as  part  of 
the  routine  processing  of  donor  blood. 
This  permits  detection  of  cuitibody- 
positive  units  at  the  time  of  collection 
rather  than  in  the  transfusion  service 
where  unexpected  findings  can  delay 
transfusion  to  a  patient.  Serum  from 
donors  without  antibody  need  not  be 
tested  against  recipient  cells  (minor 
cross-match)  diminating  that  time 
constmiing  and,  at  times,  confusing 
procedure  in  the  pretransfusion 
evaluation. 

Antibody  screening  at  the  collection 
center  also  leads  to  detection  of  rare 
donor  units  because  the  presence  of 
antibody  implies  that  the  donor  is 
negative  for  the  corresponding  antigen. 
These  rare  donors  should  be  registered 
for  future  recruitment  should  there  be  a 
need  for  their  blood.  In  addition,  the  red 
blood  cells  may  be  frozen  for  use  when 
rare  blood  is  required. 

There  are  numerous  procedures,  both 
manual  and  automated,  for  antibody 
detection  testing.  The  goal  is  to  detect 
all  clinically  significant  antibodies,  but 
not  necessarily  all  antibodies.  While  the 
question  of  which  antibodies  are 
clinically  significant  is  thorny,  there 
appears  to  be  agreement  that  antibodies 
reacting  only  in  vitrol  at  5°  C,  and/or 
room  temperature,  but  not  at  37°  C, 
usually  are  of  little  clinical  importance. 
Most  clinically  significant  antibodies 
belong  to  the  IgG  immunoglobulin  class 
and  a  test  to  detect  these  is  necessary. 
Within  these  constraints,  there  are 
numerous  acceptable  procedures  for 
antibody  screening. 

Determination  of  specificity  on 
antibody  detected  in  donor  plasma  is 
desirable  to  identify  special  donors  who 
might  be  needed  in  the  future  and  to 
allow  development  of  a  frozen  red  cell 
inventory.  Antibody  identification  could 
be  done  at  the  blood  collection  facility 
or  the  transfusion  service,  whichever 
has  greater  competence. 

An  alternative  to  testing  all  donor 
bloods  for  unexpected  antibodies  has 
been  developed,  which  appears 
efficacious  in  ascertaining  those  units 
which  contain  antibody  (Ref.  192).  With 
this  approach,  only  donors  giving  a 
history  of  previous  pregnancy  or  blood 
transfusion  and  all  Rh  negative  donors 
are  tested  for  irregular  antibodies.  The 
incidence  of  undetected  sensitized 
donors  with  this  approach  was 
estimated  at  1  in  10,00a 


While  it  is  generally  (xmoeded  that 
transfawion  of  antibody  (outside  of  anti- 
A,  anti-&  and  anti-D)  in  donor  plasma  is 
of  little  clinical  significance  and  there 
has  probably  never  been  a  weB- 
documented  case  of  this  hazard  (Refs. 
192  and  193),  diere  appears  to  be  no 
good  way  of  ensuring  this  in  every  case. 
Undoubtedly,  in  some  cases  the  passive 
transfusion  of  antibody  resntts  is  a 
positive  direct  antigobulin  test  in  the 
recipient  and  may  create  nnnecessar>' 
laboratory  confusion  and  testing  if  post- 
transfusion samples  are  evaluated 
Furthermore,  the  amount  of  antibody 
transfused  must  be  considered  relative 
to  the  recipient's  blood  volume.  Also, 
the  amount  varies  with  the  blood 
product  whole  blood  contains  about 
three  times  as  much  plasma  as  red  blood 
cells,  while  degljxerolized  red  blood 
cells  contain  ahnoM  none.  Problems 
with  infusion  of  antibody  are  thus  more 
likely  to  be  seen  with  whole  blood 
transfusion.  The  mafor  drawback  in 
labeling  units  of  blood  containing 
antibody  is  that  some  physicians  will 
not  use  this  blood  in  appropriate  and 
safe  settings  because  diey  do  not 
understand  the  issues  involved.  This 
problem  in  medical  education  does  not 
seem  amenable  to  correction  by 
compromising  the  quality  of  testing  or 
by  failing  to  disclose  what  the  blood 
contains. 

In  summary,  antibody  detection  and 
identification  procecfaires  on  donor 
blood  are  valuable:  (1)  In  identifying 
blood  that  might  be  harmful  if 
transfused.  (2)  in  identifymg  blood  that 
might  confuse  future  sat>logicaI 
evaluation  of  the  recipient  (3)  in 
selecting  donras  who  might  be  called 
when  specific  phenotypes  are  needed. 
(4)  in  permitting  frozen  storage  of  blood 
of  known  phenotypes.  and  (5)  in 
identifying  donors  who  could  foe  used  as 
a  source  of  blood-typing  reagents. 
Proper  selection  of  test  conditions  and 
reagents  is  vital  for  adequate  antibody 
screening  and  idenfitication.  Routine 
testing  is  not  generally  useful  at  a 
temperature  less  than  20  *C.  and 
ccmditions  should  be  appropriate  fm 
detecting  IgC  coating  antibodies.  While 
the  clinical  importance  of  passive 
antibody  transfusion  is  sUgfat  and  is 
related  to  the  product  transfused,  the 
size  of  the  recipient,  the  specificity  and 
immunoglobulin  class  and  subclass  of 
the  antibody,  and  the  presence  of  the 
corresponding  antigen  in  the  recipient 
the  designation  on  the  label  of  any 
antibody  specificity  present  permits  the 
transfusion  therapist  and  ctinician  to 
make  sound  clinical  decisions  with  all 
the  available  facts.  For  frozen 
deglycerolized  red  blood  cells,  however. 
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such  a  designation  is  unnecessary, 
inaccurate  and,  perhaps,  confusing.    . 

g.  Recommendation  regarding 
antibody  detection  tests.  (1)  In  general, 
each  unit  of  donor  blood  should  be 
screened  for  unexpected  antibodies 
either  using  Reagent  Red  Cells  intended 
for  this  purpose  or  by  an  equally 
effective  method.  Thus,  in  carefully 
selected  populations  an  adequate 
medical  history  may  be  utilized  in  lieu  of 
laboratory  tests  for  unexpected 
antibodies  provided  the  procedure 
meets  FDA  requirements. 

(2)  Donor  blood  found  to  contain 
significant  antibodies  should  not  be 
used  for  transfusion  purposes  unless  the 
plasma  has  been  removed. 

(3)  Tests  utilizing  donor  serum  and 
recipient  cells  should  not  be  required  as 
part  of  pretransfusion  testing. 

(4)  If  the  unit  of  blood  is  to  be 
transfused  without  significant  levels  of 
donor  plasma,  antibody  screening  and 
identification  are  not  necessary. 

(5]  Research  should  be  encouraged  to 
develop  alternative  methods  to  detect 
and  define  antibodies  that  are  of  clinical 
signiHcance. 

11.  Testing  for  serological 
incompatibility  (cross-matching).  The 
test  for  serological  incompatibility 
(cross-matching)  occupies  a  central  role 
in  determining  safety  of  blood 
transfusions.  It  is  the  fmal  laboratory 
test  performed  prior  to  transfusion  and 
is  an  attempt  to  ascertain  whether  the 
donor  red  blood  cells  to  be  transfused 
will  have  a  normal  life  span  in  the 
recipient.  This  procedure  must  be 
performed  prior  to  transfusion  except  in 
situations  where  the  time  required  for 
such  tests  would  compromise  the 
recipient's  chances  for  survival. 

Cross-matching  is  necessary  for  two 
primary  reasons.  The  human  red  cell 
contains  numerous  antigens,  each 
potentially  immunogenic.  It  is 
impossible  and  undesirable  to 
phenotype  all  potential  blood  donors 
and  recipients  in  an  attempt  to  transfuse 
completely  matched  blood:  it  is  routine 
to  type  only  for  the  A.  B.  and  the  Rh'tD) 
antigen.  This  practice  is  based  on  both 
the  known  disastrous  consequences  of 
transfusion  of  ABO  incompatible  blood 
and  on  the  immunogenicity  and  relative 
frequency  of  the  Rh  antigen  within  the 
population.  Furthermore,  most 
transfusion  services  now  routinely  test 
potential  recipient's  plasma  for 
unexpected  antibodies  'oy  using 
specially  prepared  test  cells  which  bear 
a  l.irge  number  of  erythrocyte  antigens. 
Antibodies  in  the  recipient  directed 
ngainst  antigens  on  donor  RBC  but  not 
on  the  test  cells  are  detected  by  the 
cross-match.  Thus,  the  cross-match  tests 
lecipient's  plasma  for  antibodies  against 


donor  RBC  antigens  (other  than  ABO 
and  Rh)  which  may  have  been  missed 
by  routine  plasma  antibody  screening 
procedures.  A  second,  and  no  less 
important,  role  of  the  compatibility  test 
is  that  it  helps  in  discovering  errors  in 
ABO  and  Rh  typing  or  labeling. 

a.  Limitations  of  cross-matching. 
Despite  its  importance,  cross-matching 
has  certain  limitation: 

(1)  Not  all  errors  in  labeling  or  typing 
will  be  detected  by  this  test. 

(2)  In  vitro  testing  for  serological 
incompatibility  is  not  always  predictive 
of  survival  in  vivo.  Recipient  antibody 
against  donor  red  cells  does  not  always 
mean  that,  if  transfused,  the  cells  will 
have  a  shortened  survival.  Conversely, 
the  absence  of  antibody  as  determined 
by  the  cross-match  cannot  ensure  in 
vivo  red  cell  survival. 

(3)  Cross-matching  will  not  prevent 
the  immunization  of  a  recipient  since  it 
only  detects  performed  antibody. 

b.  Technical  considerations  regarding 
cross-matching.  The  major  cross-match 
tests  donor  erythrocytes  against 
recipient  serum  and  the  minor  cross- 
match tests  recipient  erythrocytes 
against  donor  serum.  The  importance  of 
the  major  cross-match  has  never  been 
questioned  seriously  because  it  is 
designed  to  detect  the  presence  of 
antibody  in  the  entire  plasma  volume  of 
the  recipient  which  is  directed  against 
donor  erythrocytes.  Whether  antibody 
screening  alone  of  recipients  would 
suffice  in  certain  transfusion  settings  is 
the  subject  of  considerable  recent 
discussion  but  beyond  the  scope  of  the 
Panel's  work. 

The  minor  cross-match  is  designed  to 
detect  a  finite  and  relatively  small 
quantity  of  antibody  in  donor  plasma 
directed  against  the  entire  erythrocyte 
mass  of  the  recipient.  This  latter  test, 
widely  used  in  the  past,  is  unnecessary 
because: 

(1)  The  majority  of  donor  processing 
laboratories  now  do  antibody  screening 
on  all  donor  bloods. 

(2)  Infusion  of  plasma  containing 
antibody  in  the  course  of  a  transfusion 
results  in  an  immediate  dilution  of  that 
antibody  approximately  tenfold  in  the 
average  adult,  thus  rendering  the 
antibody  harmless  for  the  recipient  in 
most  cases. 

(3)  Unexpected  donor  antibodies 
almost  never  cause  hemolytic  reactions. 
For  more  discussion  of  this  issue  see 
section  on  Antibody  Screening. 

c.  Recommendations  regarding  cross- 
matching. Tests  for  incompatibility  shall 
employ  methods  that  demonstrate 
significant  hemolyzing,  agglutinating, 
and  coating  antibodies  which  are  active 
at  37"  C  and  shall  include  antiglobulin 
tests  or  their  equivalent. 


12.  Serological  testing  for  syphilis  in 
blood  donors.  The  routine  testing  of 
blood  donors  for  evidence  of  syphilitic 
infection  became  common  practice  in 
the  era  when  blood  was  transfused  in 
the  fresh  state  and  when  there  was  only 
questionably  effective  treatment  for 
syphilis.  The  transmission  of  syphilis  by 
blood  transfusion  was  a  documented 
hazard  with  potentially  severe 
consequences  for  the  recipient.  Testing 
of  the  donors  at  the  time  of  collection 
seemed  to  be  a  logical  and  possibly 
effective  contnd  measure  (Ref.  159). 

Transfusion-related  syphilis  has  not 
been  reported  in  the  United  States  for 
over  20  years.  There  is  reason  to  believe 
that  this  success  is  not  due  solely  or 
even  primarily  to  routine  serological 
testing  of  the  donor.  This  practice,  which 
has  now  become  codified  (21  CFR 
640.5(a)),  should  be  reexamined. 

There  are  three  hypothetical  reasons 
for  performing  serological  tests  for 
syphilis  (STS)  in  all  blood  donors: 
Prevention  of  syphilis  in  the  recipient, 
detection  of  syphilis  in  an  asymptomatic 
donor,  and  detection  of  "biological  false 
positive"  (BFP)  reactors  and  removal  of 
this  blood  from  the  blood  banking 
system. 

Routine  STS  probably  has  little  to  do 
with  prevention  of  syphilis  in  recipients 
because  the  STS  is  often  negative  dwng 
the  early  period  of  infectivity.  Further, 
most  blood  is  now  usually  transfused 
after  at  least  4  days  of  liquid  storage 
(exact  flgures  are  not  available),  which 
alone  is  sufficient  to  eliminate 
infectivity  for  syphilis  (Refs.  100  and  160 
through  163).  It  is  quite  likely  that  the 
great  majority  of  the  recipients  of  bloo(^ 
less  than  4  days  in  storage  receive 
antibiotic  treatment  because  of  the 
natiu%  of  their  illnesses.  Syphilis  is  no 
longer  the  dreaded,  incurable  disease  it 
once  was.  If  the  control  of  syphilis  were 
worth  of  being  singled  out  for  such 
attention,  it  would  be  more  efficient  to 
test  the  recipients  3  weeks  to  4  months 
after  transfusion.  After  3  weeks, 
passively  transfused  regain  will 
probably  have  fallen  below  the  level 
detected  by  currently  used  STS,  and  any 
new  syphilitic  infection  in  the  recipient 
would  be  manifested  by  a  positive  STS 
by  4  months  (Ref.  164). 

As  a  case-detecting  and  venereal 
disease-controlling  strategy,  routine  STS 
of  all  blood  donors  has  some  rational 
basis,  but  the  cost-effectiveness  ratio 
should  be  carefully  examined.  In 
testimony  in  open  session  before  the 
Panel,  it  was  estimated  that  there  is  one 
true  positive  STS  per  1,400  donor  tests  in 
the  United  States  as  a  whole.  Of  26,128 
cases  of  primary  and  secondary  syphilis 
reported  to  the  United  States  Public 
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Health  Service  (USFHS)  in  1975,  only 
154  were  detected  by  screening  blood 
donors  (0.6  percent).  Only  521  cases  of 
syphilis  in  all  stages  were  detected  and 
reported,  from  an  estimated  8  to  9 
million  tests.  Even  with  this  yield,  more 
rigorous  systems  of  followup  on 
reported  reactors  and  their  contacts 
would  be  necessary  in  order  for  the 
program  to  be  truly  effective*  If  the  act 
of  blood  donation  is  to  be  used  as  an 
opportunity  to  engage  in  the  random 
screening  of  the  health  of  asymptomatic 
adults,  it  is  not  logical  to  single  out 
syphilis  as  the  disease  worth  this  effort. 

The  final  consideration  in  STS  of 
blood  donors  is  the  Biological  False 
Positive  (BFP)  reaction.  Recent  data 
(Refs.  165  and  166)  indicate  that  the  BFP 
now  accounts  for  90  percent  of  the 
positive  reactions  to  STS  in  the  United 
States.  If  ture,  this  seems  to  reflect  a 
continuing  increase  in  this  fraction, 
which  was  reported  in  the  early  1950'8 
as  50  percent  in  some  areas  of  the 
United  States  (Ref  167).  The  absolute 
percent  of  the  total  population  with  BFP 
(0.47  percent  then  versus  0.4  percent 
now)  indicates  that  most  of  this  trend  is 
due  to  the  reduced  number  of  true 
positive  reactors  reflecting  infection.  It 
is  clear  that  most  positive  reactors  now 
have  BFP  reactions. 

The  BFP  reaction  seems  usefully 
divided  into  two  categories:  acute 
(reversion  to  negative  within  6  months 
in  the  absence  of  treatment  for  syphilis) 
and  chronic  (continued  positive 
reactions  in  the  continued  absence  of 
evidence  of  syphilis  with  more  specific 
tests  and  on  physical  examination).  The 
acute  BFP  reactions  are  associated  with 
a  wide  variety  of  conditions,  most  of 
them  infectious  (Ref.  175).  Most  texts 
now  state  that  almost  any  acute  febrile 
disorder  or  immunization  can  result  in 
an  acute  BFP  (Ref.  168).  Some  of  the 
better  documented  causes,  however,  are 
infectious  diseases  that  could  be 
transmited  by  transfusion  where  they 
could  induce  significant  illness  in  the 
recipient,  e.g.,  malaria,  infectious 
hapatitis,  infectious  mononucleosis.  The 
temporal  relationship  between 
infectivity  as  a  blood  donor  and  the 
development  of  a  BFP  is  not  known  for 
these  illnesses.  Other  causes  for  BFP 
mentioned  are  Hodgkin's  disease, 
sarcoidosis  and,  increasingly, 
intravenous  ^rug  abuse.  There  is  some 
dispute  about  the  role  of  repeated  blood 
donation  in  catising  BFP  reactions. 

The  chronic  BFP  reactors  are  an 
interesting  group  of  patients  who  have 
been  studied  in  detail  and  followed 
carefully  in  several  investigations  (Refs. 
167  through  169).  Up  to  80  percent 
develop  manifestations  of 


dysgammaglobolinemia.  As  many  as 
one-half  develop  laboratory  and  clinical 
signs  of  a  "collagen  disease,"  usually 
systemic  lupus  erythematosus  (SLE), 
within  10  years.  Only  about  one  quarter 
remain  seemin^y  healthy  10  years  after 
their  detection  as  a  BFP  reactor.  The 
disorders  associated  with  BFP  reactions 
are  serious,  sometimes  fatal,  diseases 
without  known  cause  or  cure,  lliere  is 
no  evidence  that  these  conditions  can  be 
transmitted  by  blood  transfusion. 
Conversely,  their  very  slow  onset  and 
gradual  development  make  it  unlikely 
that  transmission  by  transfusion  would 
be  readily  detected.  In  fact,  it  would 
require"very  long  range,  careful  followup 
of  a  type  thpt  is  rarely  done  to  detect 
this  result  because  the  latent  period  can 
exceed  10  years  in  the  donor. 

a.  Summary  regarding  the  S71S.  The 
mandatory  STS  on  all  blood  donors 
represents  an  unusual  regulatory 
situation.  The  practice  was  instituted  for 
good  reasons  and  was  initiaUy  probably 
beneficial  to  donors  and  recipients.  Both 
the  potential  infectivity  of  the  blood  and 
the  treatment  of  the  disease  have 
changed  drastically,  however,  and  the 
STS  probably  has  little  value  now  in 
preventing  the  transmission  of  syphilis 
by  transfusion.  It  may  have  some  small 
value  in  case-detection  of  syphilis,  but 
this  does  not  seem  an  appropriate 
indication  to  mandate  its  continued  use. 
There  is  no  evidence  that  the  biological 
false-positive  STS  reaction  is  associated 
with  any  known  acute  or  chronic 
diseases  that  might  be  transmissible  by 
transfusion.  Nevertheless,  because  the 
frequency  of  the  BFP  reaction  is 
relatively  high,  it  might  indicate  the 
presence  of  a  transmissible  disease. 

b.  Recommendations  regarding  the 
STS.  The  STS  should  be  eliminated  as  a 
mandated  test  on  donor  blood  prior  to 
release  for  transfusion. 

13.  Testing  for  hepatitis.  Estimates  of 
the  incidence  of  post-transfusion 
hepatitis  are  difficult  to  find.  In  1970 
(Ref.  172),  the  National  Research 
Council  (NRG)  estimated  diat  perhaps 
.  there  were  30,000  cases  of  clinical 
hepatitis  annually,  with  a  mortality  rate 
of  10  percent.  They  also  suggested  that 
there  may  be  up  to  five  times  that  many 
cases  when  one  considers  subclinical 
cases.  More  recent  studies  (Ref  173) 
estimate  the  risk  of  post-transfusion 
hepatitis  at  6.4  cases  per  1,000  units  of 
blood  transfused;  one-third  of  these  are 
icteric.  This  estimate  is  consistent  with 
the  earlier  one  of  the  NRC.  The  difficulty 
in  defining  the  precise  risk  is  related  to 
numerous  variables  including  ineffective 
reporting  and  followup,  variable  criteria 
for  diagnosis,  and  source  of  donor  blood 
from  both  a  geographic  (Ref.  174)  and 


socioeconomic  (Refs.  62. 176  and  177) 
point  of  view. 

Two  risk  factors  for  post-transfusion 
hepatitis  have  been  clearly  identified. 
Blood  obtahied  from  paid  blood  donors 
carries  a  hi^er  risk  (Refs.  82. 176  and 
177),  althou^  payment  per  se  does  not 
make  the  blood  more  dangerous. 
Undoubtedly,  socioeconomic  factors 
related  to  donor  recruitment  are 
important.  The  second  risk  factor  is  the 
presence  of  the  hepatitis  B  surface 
antigen  (HBsAg)  (Refs.  178  throu^  182). 
The  introduction  of  universal  HBsAg 
testing  on  all  blood  donated  in  die 
United  States,  particularly  wifli 
sensitive  third  generation  tests,  has  been 
associated  with  a  reduced  incidence  of 
post-transfusion  hepatitis.  Eliminating 
the  commercial  blood  source  would  be 
even  more  effective  in  this  regard  (Ref. 
82).  The  recently  published  Food  and 
Drug  Administration  regulation 
requiring  designation  of  whether  a  unit 
has  been  obtained  from  a  paid  donor  is 
directed  at  this  risk  factor. 

In  recent  years,  studies  have  been 
increasingly  directed  at  elucidating  the 
etiological  agent(s)  responsible  for  post- 
transfusion hepatitis  unrelated  to  the 
Hepatitis  B  agent.  While  hepatitis  A 
may  be  involved  in  some  cases,  it  is 
clear  that  there  are  a  large  number  of 
"non-A  and  non-B"  cases  which 
currently  escape  detection  for  lack  of 
appropriate  tests.  Development  of  these 
test  must  be  encouraged  (Refs.  80,  61. 
183  and  186). 

New  lines  of  investigation  hold 
promise  for  improved  control  of 
Hepatitis  B  infection.  Studies  on  the  core 
antigen.  HBcAg,  and  its  antibody,  the  e 
antigen  and  ONA  polymerease  hold 
promise  for  better  understanding  of 
Hepatitis  B  and  perhaps  ascertainment 
of  which  units  are  truly  infectious. 

No  changes  are  recommended  at  this 
time  regarding  hepatitis  testing  of  stored 
rfed  blood  cell  products. 

14.  Labels  for  blood  bags — a.  Content 
and  design.  The  label  affixed  to  the 
blood  bag  must  be  designed  to  enhance 
the  safety  of  the  product  by  providing 
adequate  vital  information  to  all 
individuals  who  handle  it.  Unnecessary 
information,  or  information  that  is 
readily  available  elsewhere,  when 
present  on  the  label,  may  interfere  with 
optimal  blood  bank  practice  by 
distracting  the  eye  from  the  vital 
information.  As  it  is  generally  agreed 
that  most  avoidable  serious 
complications  of  blood  transfusion 
result  from  "clerical"  rather  than 
technical  errors,  the  information  present 
on  the  label  and  the  maimer  in  which  it 
is  displayed  assume  major  signifiranoe. 
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Labels  currently  afHxed  to  units  of 
whole  blood  or  red  blood  cells  contain 
much  information  which  is  almost  never 
read  nr  used.  Much  of  the  information 
documents  that  the  units  have  been 
processed  in  a  manner  which  meets 
Federal  regulations.  As  blood  may  not 
be  collected  or  transfused  otherwise,  the 
presence  on  the  label  of  such 
information  is  unnecessary  and  detracts 
from  the  safe  use  of  the  product. 
However,  this  information  should  be 
available  in  every  blood  bank  as  part  of 
the  product  labeling. 

b.  Color  coding  of  labels.  Currently, 
color  codes  for  blood  typing  labels  are 
optional.  While  there  are  no  data  to 
indicate  whether  color  coding  of  labels 
for  ABO  blood  types  would  help  reduce 
blood  transfusion  errors,  the  Panel  feels 
that  immediate  recognition  of  blood 
types  by  label  color  would  be 
advantageous,  particularly  in  acute, 
massive  transfusion  situations. 

c.  Recommendations  for  blood  bag 
labels.  The  following  information  on 
labels  affixed  to  units  of  Whole  Blood 
(Human]  or  Red  Blood  Cells  (Human)  is 
vital  to  the  safety  and  effectiveness  of 
the  product  and  must  appear  on  the  bag 
with  the  first  four  items  in  greatest 
prominence: 

(1)  Name  of  the  product  including 
designation  of  the  anticoagulant- 
preservative  solution.  The  designation 
"(Human)"  is  unnecessary. 

(2)  Blood  type.  ABO  and  Rh  (RhoD 
positive  or  negative)  types  of  blood  are 
of  vital  importance  and  must  be 
displayed  most  prominently. 

(3)  Expiration  date. 

(4)  A  unique  number  which  will 
permit  tracing  the  unit  of  blood  back  to 
the  donor.  The  number  used  to  identify 
the  unit  of  blood  must  be  the  only 
prominent  number. 

(5)  Manufacturer's  codes,  referring  to 
codes  of  blood  bag  manufacturers 
including  lot  numbers  have  no  intrinsic 
value  in  routine  use  and  should  be 
displayed  on  the  label  in  an  unobtrusive 
place  in  small  print. 

(6)  The  name  of  the  blood  collection 
facility  should  be  on  the  label  in  an  as 
unobtrusive  manner  as  possible. 

(7)  The  designation  that  the  unit  was 
collected  from  a  "Volimteer  Donor" 
should  be  discontinued.  The  designation 
"Paid  Donor"  should  be  retained  and 
used  when  appropriate. 

(8)  Instructions: 

(a)  Store  between  1  to  6  'C. 

(b)  Do  not  add  medication  other  than 
0.9  percent  NaCl  solution. 

(c)  Transfuse  through  a  filter. 

(9)  The  following  statement,  "For 
additional  information  refer  to  circular 
of  information." 


(10)  Space  for  additional  labeling.  If 
the  unit  has  special  properties,  e.g., 
donor  antibody  or  an  unusual  red  cell 
phenotype,  this  should  be  noted  on  the 
label  in  an  available  space. 

(11)  License  number  in  a  small  and 
unobtrusive  manner. 

(d)  Other  label  recommendations.  (1) 
Blood  labeling  regulations  should  be 
modified  to  require  that  those  items 
listed  above,  and  only  those  items,  be 
present  on  all  units  of  Whole  Blood  and 
Red  Blood  Cells  as  delivered  by  the 
collecting  agency. 

(2)  Research  should  be  encouraged  for 
analysis  of  the  best  eye-readable  format 
for  blood  bag  labeling. 

(3)  The  developing  of  machine- 
readable  costs  on  labels  must  be 
conducted  in  a  way  to  assure  that  the 
results  would  not  detract  from  the  eye- 
readable  aspects  of  the  label. 
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4.  Whole  Blood  (Human)  Heparin 

Generic  Statement 

1.  Introduction.  The  commonly  used 
anticoagulant-preservative  solutions  for 
collection  of  blood  contain  citrate  to 
provide  a  calcium  binding  effect  to 
pi^vent  clotting.  There  are  clinical 
situations  in  which.citrate  might 
adversely  a^ect  the  availability  of  ionic 
calcium  in  the  blood  of  the  recipient  (see 
the  section  on  anticoagulants  in  relation 
to  whole  blood).  In  addition  there  is  an 
acid  load  of  up  to  30  to  40  mEq  per  liter 
in  stored  citrated  blood.  The  excess 
acidity  is  due  mainly  to  the  citric  acid  in 
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the  anticoagulant  and  the  lactic  acid 
generated  during  storage  (see  section  on 
acid-base  alterations  of  whole  blood). 
For  these  reasons,  other  substances 
have  been  considered  for  use  as 
anticoagulants. 

Heparin  is  a  sulfated 
mucopolysaccharide  that  acts  with  a  co- 
factor  antithrombin  III  and  is  a  potent 
anticoagulant  (Ref.  1).  The  co-factor  is 
present  in  adequate  amounts  in  normal 
donor  plasma  so  that  the  addition  of 
heparin  alone  will  provide  the  desired 
anticoagulant  effect.  Heparin  appears  to 
act  at  more  than  one  point  in  the 
sequence  of  coagulation  in  that  it 
appears  to  inhibit  the  conversion  of 
prothrombin  to  thrombin  and  also 
inhibits  the  action  of  thrombin  on 
Hbrinogen  (Ref.  1). 

Heparin  is  not  a  suitable 
anticoagulant  for  long-term  storage  of 
blood.  With  time,  its  effects  are 
neutralized  by  normal  constituents  of 
blood  (Ref.  1).  In  addition,  it  is  not  a 
preservative  of  red  blood  cells  (Refs.  2 
through  4).  The  amount  needed  as  an 
anticoagulant  for  human  blood  intended 
for  transfusion  is  75,000  units  of  Heparin 
Sodium  (U.SJP.)  with  sufHcient  Sodium 
Chloride  Injection  (U.S.P.)  to  make  1,000 
mL.  Six  mL  of  this  solution  as  used  for 
each  100  mL  of  whole  blood  (Ref.  6)  will 
provide  adequate  anticoagulant  effect 
for  no  more  dian  48  hours.  Plasma 
separated  from  heparinized  blood  is  not 
suitable  for  use  as  Single  Donor  Plasma 
(Human)  or  as  a  starting  material  for 
preparation  of  Cryoprecipitated 
Antihemophilic  (Human)  Factor  or 
platelets. 

2.  Analysis  of  indications  and 
labeling — a.  Indications.  This  product  is 
indicated  when  there  is  a  need  to 
provide  both  red  blood  cells  and  plasma 
and  the  admmistration  of  a  citrate  is 
contraindicated.  Depending  on  the 
clinical  situation,  heparinized  blood  may 
be  indicated  in  exchange  transfusions  of 
newborn  infants,  when  large  amotmts  of 
blood  are  required  in  patients  with  liver 
disease  and  who  are  tmable  to 
metabolize  citrate  rapidly  and  in 
cardiopulmonary  surgery  with 
extracorporeal  circulation. 

b.  Evidence  of  effectiveness.  It  is  not 
possible  to  find  detailed  controlled 
studies  which  establish  the  effectiveness 
of  Whole  Blood  (Human)  Heparin.  There 
is  anectodal  information  that  it  has  been 
used,  and  no  discemable  adverse  effects 
have  resulted.  Current  regulations 
require  that  heparinized  blood  be  used 
within  48  hours  of  collection.  It  appears 
that  the  red  blood  cell  viability  is  not 
adversely  affected  by  short-term 
storage,  but  the  viability  of  red  blood 
cells  in  vivo  after  storage  of  heparinized 
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blood  has  not  been  well  documented. 
There  is  limited  evidence  to  support  the 
current  dating  time  of  48  hours  or  to 
document  otlier  changes  that  occur  in 
hepahnized  blood  during  storage  (Refo. 
2  through  5). 

c.  Evidence  of  safety.  Heparinized 
blood  has  been  used  for  a  variety  of 
reasons,  and  no  documented  evidence  is 
available  to  indicate  that  when  used 
appropriately  it  is  unsafe.  When  large 
amounts  of  heparinized  blood  are 
administered,  there  may  be  sufficient 
heparin  infused  to  result  in  a  hemostatic 
defect  in  the  recipient.  Heparin  in 
relatively  large  amounts  is  used  in  the 
treatment  of  thrombin-embolic  diseases. 
Even  with  therapeutic  dosages, 
reactions  to  heparin  administered 
intravenously  ae  rare  other  than  for  its 
effect  on  blood  coagulation  and 
hemostasis. 

Heparinized  whole  blood  does  not 
contain  the  added  glucose  that  is 
present  in  ACD  or  CPD  anticoagulants. 
This  must  be  kept  in  mind  in  patients 
receiving  heparinized  blood  in  exchange 
transfusions. 

d.  Benefit/risk  evaluation.  As  with  all 
human  blood  products,  there  are  risks 
associated  with  this  product.  Except  for 
the  possibility  of  coagulation  or 
hemostatic  problems  resulting  from  the 
amount  of  heparin  transfused,  the  risks 
are  the  same  as  those  discussed  in  the 
section  on  whole  blood.  There  are 
clinical  situations  when  use  of  blood  of 
a  more  neutral  pH  and  which  does  not 
contain  a  calcium-binding  anticoagulant 
is  indicated.  For  this  reason  Whole 
Blood  (Human)  Heparin  should  continue 
to  be  available. 

e.  Recommendations.  (1)  Whole  Blood 
(Human)  Heparin  should  be  placed  in 
Category  III  A  with  a  period  of  3  years 
allowed  for  completion  of  further 
studies.  The  studies  should  include  red 
cell  survival  data,  the  status  of  the 
coagulation  system  in  the  donor  blood, 
activator  levels,  degree  of  kinin 
activation,  the  presence  of  clots,  and 
residual  heparin. 

(2)  Although  no  adverse  effects  have 
been  reported  following  transfusion  of 
heparinized  blood  stored  up  to  48  hours. 
it  appears  wise  to  limit  storage  of  such 
blood  to  no  more  than  8  hours  prior  to 
use.  If  the  product  is  to  remain  licensed 
during  the  period  of  additional  studies, 
the  expiration  time  should  be  reduced  to 
8  hours  after  the  initial  drawing  of  the 
blood. 

(3)  The  general  labeling  requirements 
applicable  to  blood  collected  in  ACD  or 
CPD  apply  except  for  those  data  related 
to  anticoagulation  and  red  cell 
preservation.  The  labeling  should  also 
indicate  that  heparinization  of  recipients 
is  a  real  possibility  when  multiple 


transfusions  of  heparinized  blood  are 
given. 

(4)  It  has  been  the  practice  in  some 
institutions  to  add  ACD  or  CPD 
anticoagulant  to  heparinized  blood  and 
then  to  use  the  blood  up  to  12  days  after 
collection  (Ref.  5).  This  is  not  a 
procedure  discussed  in  the  Code  of 
Federal  Regulations.  If  there  is  a  need 
for  such  a  modification,  additional 
studies  will  be  needed  to  demonstrate 
the  safety  and  eiffectiveness  of  the 
product 
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S.  Whole  Blood  (Human)  M odified- 
Antihemophllic  Factor  Removed  and 
Whole  BkMd  (Human)  Modified- 
Platelets  Removed 

Generic  Statement 

1.  Introduction.  Blood  collected  into 
interconnected  but  separable  plastic 
containers  containing  a  suitable 
anticoagulant  may  be  modified  without 
contaminating  the  unit.  Platelets  may  be 
separated  from  the  whole  blood  by 
selective  centrifugation  and  transfer  of 
plasma  along  with  most  of  the  platelets 
to  an  integrally  attached  compartment. 
The  platelets  can  then  be  concentrated 
by  centrifugation  and  most  of  the 
platelet-poor  plasma  can  be  returned  to 
the  compartment  containing  the  red 
blood  cells.  This  modified  blood  has  the 
characteristics  of  the  starting  whole 
blood  except  that  the  majority  of  the 
platelets  and  approximately  50  mL  of 
plasma  have  been  removed. 

In  a  similar  manner,  Cryoprecipitated 
Antihemophihc  Factor  (Human) 
(cryoprecipitate)  can  be  prepared  while 
tlie  containers  are  still  integrally 


attached  and  the  cryopreciptiate-poor 
plasma  can  be  returned  to  the 
compartment  containing  the  red  blood 
cells.  In  this  procedure  plasma  is 
separated  from  whole  blood  and 
transferred  to  an  inte^ally  attached 
compartment.  The  plasma  is  processed 
to  yield  the  cryoprecipitated 
antihemophilic  factor  while  the 
multicompartmented  container  remains 
attached.  During  the  processing,  the  red 
blood  cells  are  maintained  at  4  to  6  *Q 
The  cryoprecipitate  is  harvested,  and 
the  residual  plasma  can  be  returned  to 
the  compartment  containing  the  red 
blood  cells.  As  indicated  in  the  secticm 
on  Cryoprecipitated  Antihemophilic 
Factor  (Huonan),  the  residnal  plasma 
contains  15  to  35  percent  of  the  original 
Factor  VIII  activity,  about  Va  of  the 
original  fibrinogen  and  approximately  90 
percent  of  the  original  Factor  V  activity. 
The  activity  of  other  coagulation  factors 
are  unchanged  from  those  of  fresh 
plasma.  The  modified  whole  blood  has 
the  characteristics  of  whole  blood 
except  that  most  of  the  Factor  vm.  %  of 
the  fibrinogen,  and  some  of  the  Factor  V 
have  been  removed. 

The  two  processes  can  be  combined 
so  that  both  platelets  and  Factor  VID  are 
removed.  It  is  generally  considered  to  be 
more  practical  to  seal  and  detach  the 
compartment  containing  the  red  blood 
cells  before  proceeding  with  separation 
of  platelets  or  cryoprecipitate.  In  this 
way,  Red  Blood  Cells  (Human)  are 
prepared  in  the  usual  way  and  the 
processing  for  platelets  and/ar 
cryoprecipitated  antihemophilic  factor  is 
done  independent  of  the  Red  Blood  Cells 
(Human). 

2.  Effectiveness.  The  indications  for 
the  modified  whole  blood  products  are 
the  same  as  for  whole  blood  stored  for 
more  than  48  hours.  When  used  in  this 
manner,  the  effectiveness  is  equivalent 
to  that  of  stored  vtrhole  blood  for  red  cell 
and  plasma  volume  replacement. 

3.  Safety.  The  safety  of  the  product  is 
equivalent  to  that  of  whole  blood.  The 
manipulations  done  do  not  appear  to 
have  any  adverse  effects. 

4.  Benefit/risk  evaluation.  The  same 
considerations  apply  as  for  whole  blood. 
In  most  blood  bank  establishments,  the 
red  blood  cells  will  be  removed  prior  to 
processing  for  cryoprecipitate  and/or 
platelets.  In  a  few  situations  with  unique 
requirements,  this  is  a  useful  product 
Because  of  the  hepatitis  risk,  this 
product  may  be  safer  than  providing  red 
blood  cells  and  plasma  from  two 
separate  donors.  However,  there  are  no 
advantages  in  using  this  product  in 
comparison  to  whole  blood. 
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5.  Recommendation.  It  is 
recommended  that  these  products  be 
placed  in  Category  I,  safe  and  effective. 

6.  Labeling  analysis.  The  labehng 
requirements  for  whole  blood  apply  to 
these  products.  In  addition,  the 
container  labels  must  indicate  clearly 
that  platelets  and/or  cryoprecipitated 
antihemophihc  factor  have  been 
removed. 

6.  Red  Blood  Cells  (Human) 

Generic  Statement 

1.  Introduction.  Red  Blood  Cells 
(Human)  are  also  called  Concentrated 
Red  Blood  Cells  by  the  World  Health 
Organization.  The  other  designation  of 
this  whole  blood  component  as  "packed 
red  blood  cells"  usually  means  red 
blood  cells  from  which  most  of  the 
plasma  has  been  removed  either  by 
sedimentation  or  by  cenlrifugation.  The 
term  can  also  include  centrifuged  cells 
with  the  buffy  coat  largely  removed  or 
washed  red  cells  in  which  plasma  and 
bu^y  coat  have  been  removed  by  at 
least  three  washings.  Thus,  four 
products  may  be  available  to  the 
clinician,  each  with  somewhat  different 
characteristics  (Ref.  1). 

Sedimented  red  blood  cells  are  the 
most  easily  available  type  since  no 
mechanical  equipment  is  needed  to 
prepare  them.  Sedimented  cells  contain 
practically  all  of  the  leukocytes, 
platelets,  and  almost  the  same 
concentration  of  potassium  (less  than  1 
mEq  difference)  in  the  residual  plasma 
as  in  the  plasma  of  whole  blood  of 
equivalent  age  (Ref.  2). 

Centrifuged  red  blood  cells  have 
similar  characteristics,  but  permit  the 
harvesting  of  more  plasma,  yielding  a 
hematocrit  of  about  60  to  80  percent. 
They  are  more  viscous  because  of  the 
high  hematocrit. 

2.  Indications.  Red  Blood  Cells 
(Human)  are  administered  to  increase 
the  oxygen-carrying  capacity  of  the 
blood.  This  indication  was  discussed 
earlier  in  the  statement  on  "Stored  Red 
Blood  Cell  Products".  Patients  with 
hypoxic  symptoms  whose  anemia  is 
unresponsive  to  speciflc  treatment;  e.g.. 
iron,  Bi2.  folic  acid,  etc.,  who  are  not 
hypovolemic  and  who  do  not  require 
plasma-clotting  factors  or  plasma 
proteins  may  benefit  from 
administration  of  red  blood  cells  (Refs.  9 
and  10).  Red  blood  cells  should  not  be 
used  in  cases  in  which  whole  blood  is 
indicated  for  treatment  of  hypovolemia, 
unless  accompanied  by  the 
administration  of  plasma  volume 
expanders.  Plasma  volume  may  be 
expanded,  at  least  in  the  face  of 
moderate  degrees  of  acute  blood  loss,  by 
administration  of  crystalloid  solutions. 


3.  Effectiveness.  Extensive  experience 
and  research  has  proven  the 
effectiveness  of  administering  Red 
Blood  Cells  (Human)  to  increase  the 
oxygen-carrying  capacity  of  the  blood 
(Ref.  8).  Stored  red  blood  cells,  whether 
concentrated  or  not.  have  an  increased 
affinity  for  oxygen.  Because  red  blood 
cells  are  transfused  to  provide  patients 
with  adequate  oxygen  transport,  it  has 
been  suggested  that  blood  with  high 
oxygen  afHnity  is  undesirable  and  that 
only  blood  with  nearly  normal  oxygen 
a^inity  is  suitable  for  transfusion. 
However,  available  data  do  not  indicate 
the  extent  of  the  benefits  that  might 
result  from  blood  cells  with  nearly 
normal  oxygen  affinity  or  the  costs  and 
risks  that  might  be  incurred  in  obtaining 
products  to  yield  such  possible  benefits 
(Ref.  11).  Red  blood  cells  are  the 
material  of  choice  for  transfusion  of  the 
anemic  patient  with  limited 
cardiovascidar  reserves. 

4.  Safety.  The  hazards  of  red  blood 
cell  transfusions  are  the  same  as  whole 
blood  transfusions.  The  only  hazards 
not  associated  with  whole  blood 
transfusions  are  possibly  those  of 
ammonia  accumulation  and  citrate 
intoxication  (Ref.  12).  Since  potassium 
from  the  red  cells  equilibrates  with  the 
plasma  potassium  as  storage  progresses, 
red  blood  cells  are  only  slightly  deficient 
in  potassium  (Ref.  2). 

In  general,  it  has  been  stated  that 
fewer  transfusion  reactions  occur  with 
red  blood  cells  compared  with  whole 
blood,  but  it  should  be  emphasized  that 
this  is  in  reference  to  "buffy  coat  poor" 
red  blood  cells  or  previously  frozen, 
washed  cells.  These  latter  two  products 
are  quite  different  from  the  red  blood 
cells  available  in  most  blood  banks.  In 
one  report.  59  percent  of  transfusion 
reactions  were  caused  by  red  blood 
cells  when  48  percent  of  all  red  blood 
cell  products  were  given  as  red  blood 
cells  (Ref.  6).  The  reduction  in  plasma 
volume  of  sedimented  red  cell  products 
which  have  a  hematocrit  of  65  to  70 
percent  is  insufficient  to  prevent  IgA 
reactions  in  sensitive  recipients  (Ref.  3) 
or  hepatitis  (Ref.  4).  The  deleterious 
effects  of  allergic  reactions  and 
anaphylactic  reactions  to  IgA  are 
obviated  only  by  washed  red  cells  (Ref. 
5).  Centrifuged  red  blood  cells  with  the 
buffy  coat  largely,  but  not  completely, 
removed  contain  about  30  percent  of  the 
leukocytes  present  in  the  original  donor 
unit.  Sufficient  leukocytes  and  platelets 
are  still  present  to  cause 
allosensitization  to  their  antigens  in  the 
previously  unsensitized  patient. 

The  5  to  10  percent  residual  plasma  in 
centrifuged  red  blood  cells  is  too  high  to 
provide  any  protection  against  the 
development  of  hepatitis  (Ref.  1).  There 


has  been  no  definitive  prospective 
analysis  to  substantiate  the  claim  that 
the  incidence  of  hepatitis  with  red  blood 
cells  is  less  than  that  of  whole  blood. 

Washed  red  blood  cells  are  indicated 
for  patients  who  have  allergic 
transfusion  reactions.  Patients  who 
develop  anaphylactoid  reactiotis  to  IgA 
must  receive  red  blood  cells  almost 
completely  fi^e  of  plasma.  Even  the 
small  amount  of  plasma  (less  than  1 
percent)  that  remains  in  well  washed 
red  blood  cells  can  cause  transfusion 
reactions  in  some  of  these  patients  (Ref. 
3). 

5.  Benefit/risk  evaluation.  This 
product  allows  the  use  of  red  blood  cells 
as  a  byproduct  of  the  preparation  of 
other  blood  components,  and  it  is 
completely  adequate  to  treat  the 
deficiency  in  red  blood  cell  oxygen- 
carrying  capacity  associated  with 
anemia.  Red  blood  cells  are  difficult  to 
administer  rapidly  and  may  be  more 
expensive  than  whole  blood  if  they  must 
be  administered  with  plasma  substitutes 
to  replace  blood  volume  loss  (Ref.  8). 
Sixty  percent  of  the  blood  collected  is 
used  intraoperatively  (Ref.  7). 

6.  Recommendations,  a.  Red  Blood 
Cells  (Human)  should  be  placed  in 
Category  I. 

b.  The  term  "Red  Blood  Cells"  should 
be  substituted  for  "Red  Blood  Cells 
(Human)"  and  for  "packed  red  blood 
cells".  I 

c.  Red  Blood  Cells  should  be  labeled 
to  indicate  that  their  only  use  is  to 
increase  the  oxygen-carrying  capacity  of 
the  blood.  When  they  must  be  used  to 
substitute  for  Whole  Blood  then  the 
labeling  must  indicate  that  a  suitable 
plasma  volume  expander  must  be 
administered  with  them  if  hypovolemia 
is  being  treated  (Ref.  13).  In  other 
situations  where  whole  blood  is 
indicated  because  of  its  red  blood  cells 
and  plasma  constituents,  red  cells  can 
be  used  with  simultaneous 
administration  of  the  necessary  plasma 
components  in  a  separate  form. 

d.  Labeling  should  indicate  that  red 
blood  cells  should  not  be  reconstituted 
or  infused  with  lactated  Ringer's 
solution.  5  percent  aqueous  dextrose  or 
5  percent  dextrose  in  0.225  percent 
saline,  as  clumping,  hemolysis,  or 
clotting  may  occur  (Ref.  14). 

e.  There  is  a  need  for  the  scientific 
community  to  develop  a  more  extensive 
evaluation  of  the  usefulness  of  red  blood 
cells  and  an  analysis  of  the 
complications  that  occur  after  their 
administration.  This  is  especially 
relevant  to  the  behef  that  the 
administration  of  Red  Blood  Ceils  will 
minimize  circulatory  overload. 
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7.  Frozen  Red  Blood  Cells  (Human) 

Generic  Statement 

1.  Introduction.  The  development  of 
methods  for  cryopreserving  blood  was 
predicated  on  the  perceived  need  for 
long-term  storage.  Vagaries  in  blood 
collections,  daily  and  seasonal,  as  well 
as  uncertainties  in  usage  contributed  to 
episodic  cycles  of  blood  shortages 
followed  by  excesses  and,  thus, 
outdating.  Prolonged  extension  of  the 
blood's  shelf  life  was  seen  as  a  possible 
way  of  circumventing  these  variables 
and  making  more  effective  use  of 
collected  blood. 

Expansion  of  techniques  for  antibody 
identiflcation  and  the  description  of  new 
red  cell  phenotypes  during  the  past  two 
decades  also  resulted  in  the  need  for 
long-term  storage.  Patients  with 
antibodies  directed  against  high 


incidence  antigens  require  a  ready 
resource  of  homologous  or  autologous 
blood.  This  could  be  accomplished  by 
extending  the  shelf  life  of  blood 
indefinitely. 

A  number  of  techniques  for  red  cell 
cryopreservation  have  been  developed 
and  are  in  routine  use  (Refs.  1  through 
4),  but  only  two  have  been  licensed  by 
the  Food  and  Drug  Administration  (Refs. 
1  and  3).  Although  methods  vary 
considerably,  they  have  one  common 
major  requirement:  The  necessity  of 
adding  the  cryoprotective  agent, 
glycerol,  prior  to  freezing.  Since  the 
intravenous  administration  of  large 
amounts  of  glycerol  is  undesirable, 
previously  ^zen,  glycerol-protected 
blood  must  be  washed  prior  to 
transfusion.  This  is  also  required  to  ^ 
return  the  cells  to  an  isosmotic  state, 
since  glycerol  penetrates  the  red  cells  in 
exerting  its  cryoprotective  effect. 

The  cost  of  washing,  in  both  dollars 
and  time,  has  restricted  severely  the 
routine  use  of  previously  frozen  red  cells 
of  purposes  of  balancing  inventory. 
Furthermore,  techniques  of  freezing  and 
washing  red  cells  require  multiple 
entries  into  the  blood  pack,  thereby 
restricting  the  post-thaw  shelf  life  to  a 
mere  24  hours  according  to  current 
practice.  However,  an  impressive 
number  of  other  possible  advantages 
resulting  from  either  freezing  and/or 
thawing  have  come  to  light  which 
appear  to  be  separate  from  the  long 
shelf  life  of  frozen  red  cells  but  which  at 
this  time  play  a  greater  role  in  their 
clinical  use.  Verification  of  these 
presumed  benefits  of  frozen  red  cells 
might  well  determine  the  extent  of  their 
use  in  the  near  future.  Despite  these 
considerations,  it  is  estimated,  based  on 
data  accumulated  within  The  American 
Red  Cross  Blood  Program,  that  no  more 
than  3  to  5  percent  of  all  blood 
transfusions  are  currently  accomplished 
with  frozen  red  blood  cells. 

2.  Effectiveness — a.  Red  cell  studies. 
The  recovery  of  red  cells  after 
glycerolization,  freezing,  thawing  and 
deglycerolization  (washing]  varies 
between  70  to  93  percent  of  the  original 
starting  material  and  depends  largely  on 
the  method  used  for  the  freeze-thaw 
procedure  (Refs.  3  and  27).  Most  studies 
report  that  at  least  85  percent  of  the  red 
cells  are  recovered  when  a  high-glycerol 
technique  is  used  and  if 
deglycerolization  is  done  using  one  of 
the  three  currently  available  centrifuge 
techniques.  More  controversy  exists  in 
evaluating  the  technique  of 
cytoagglomeration  where  some 
investigators  report  recoveries  as  low  as 
70  percent,  although  others  have  found 
85  percent  recovery  (Refs.  1  and  27). 


Analysis  in  vitro  of  the  fmal 
deglycerolized  product  comparing 
various  washing  technique  has  been 
performed  by  Valeri  (Ref.  28).  He  found 
that  the/«d  cell  products  obtained  by 
the  cytoagglomeration  techniques  had 
higher  levels  of  supernatant  hemoglobin, 
extracellular  potassium  ion,  supernatant 
osmolality,  residual  glycerol,  and 
residual  plasma  protein  than  did  cells 
washed  by  any  of  the  currently 
available  centrifuge  methods,  all  of 
which  seem  to  give  comparable  results 
for  these  measured  characteristics. 

Measurements  of  survival  of 
deglycerolized  red  cells  24  hour  after 
transfusion  demonstrate  differences 
depending  on  the  method  employed  in 
A^eze-thawing  and  the  duration  of 
storage  in  the  frozen  sate  (Ref.  29).  For 
the  cytoagglomeration  technique,  in  one 
study  of  18  units  stored  frozen  for  a 
mean  of  3.8  ±1.5  years,  a  mean  24-hour 
survival  of  73  percent  plus  or  minus  17.5 
(2  S.D.)  was  found.  It  has  also  been 
demonstrated  that  with  this  method 
there  is  a  correlation  between  the 
duration  ofstorage  in  the  frozen  state 
and  the  24-hour  red  cell  survival  (Ref.  4). 
When  using  one  of  the  centrifugal 
methods  for  deglycerolization.  higher  24- 
hour  survivals  are  usually  obtained, 
especially  in  direct  comparative  studies 
with  the  cytoagglomeration  method. 
Furthermore,  the  results  obtained  by 
these  methods  do  not  seem  to  be 
affected  by  duration  of  frozen  storage. 

When  using  the  cytoaggolmeration 
technique  it  has  been  found  that  nearly 
50  percent  of  all  units  have  a  positive 
direct  antiglobulin  test.  This  Hnding. 
however,  could  not  be  correlated  with 
any  alterations  in  the  24-hour  red  cell 
survival  (Ref.  30). 

Frozen  deglycerolized  red  cells 
require  a  two-faceted  evaluation;  the 
recovery  of  cells  in  vitro  after  freeze- 
thaw  injury  and  the  survival  of  these 
cells  after  transfusion.  These 
characteristics  are  of  importance  to  the 
recipient  as  they  relate  directly  to  the 
expected  benefit  after  transfusion  of 
"one  unit."  As  there  is  red  cell  loss 
during  the  freeze-thaw  process  which  is 
related  to  variations  in  methods  used  for 
freeze-thawing,  as  well  as  variations  in 
post-transfusion  recovery  related  to  the 
same  methods,  each  technique  could 
result  in  wide  variations  in  therapeutic 
effectiveness  of  the  resulting  red  cell 
product. 

b.  Possible  advantages  of  frozen 
blood.  Table  1  lists  the  possible 
advantages  of  frozen-deglycerolized  red 
cells. 
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Table  l.— Possible  Advantages  of  Frozen 
Red  Cells 

FrM»ig       WaaMng 
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?  Unknown.    ^    Cantritxitas  an  adva/itage:  0 
■jnralaied  lo  an  ad»«i(aga;  -  Oetotenous. 


In  each  case  in  Table  1  the  role  of 
either  the  freezing  or  thawing  processes 
is  assessed  as  being  contributory, 
unrelated,  or  deleterious  to  the  desired 
result.  In  many  cases,  the  washing 
procedure  appears  to  be  far  more 
important  than  freezing.  This  suggests 
that  washing  alone  without  prior 
freezing  may  be  sufficient  to  achieve 
many  of  the  proposed  advantages  of 
fiozen  red  ceils.  Thus,  the  efficiency  of 
washing  is  critical  in  determining  some 
of  the  possible  advantages  of  frozen  red 
cells.  Variables  in  washing  techniques, 
such  as  wash  volume  or  whether  batch 
or  continuous  flow  washing  is  used,  may 
determine  how  well  suited  a  particular 
method  is  for  achieving  a  desired 
property  of  the  red  cell  preparation  such 
as  leukocyte  or  hepatitis  agent  removal. 
A  corollary  is  that  efforts  to  reduce  the 
time  and  expense  of  the  washing 
procedure  might  result  in  a  loss  of  some 
of  the  possible  advantageous  aspects  of 
frozen  red  cells.  The  limit  of  effective 
washing  of  red  cells  has  not  yet  been 
determined. 

(1)  Leukocyte  removal  For  several 
transfusion  situations,  contamination  of 
red  cell  preparations  with  leukocytes  is 
undesirable.  There  are  four  problem 
areas  in  which  the  presence  of 
leukocytes  appears  to  play  a  major  role: 
(1)  Nonhemolytic  febrile  transfusion 
reactions  are  largely  the  result  of 
immunization  to  leukocyte  and/or 
platelet  antigens.  (2)  Refractoriness  to 
platelet  transfusion  has  bfeen  correlated 
with  previous  transfusions  with 
leukocyte  and  platelet-containing  blood 
products.  The  use  of  previously  frozen 
red  blood  ceils  may  minimize  this 
problem.  (3)  Immunization  to  leukocyte 
and  platelet  antigens  of  the  HLA  and 
other  systems  by  transfusion  may 
compromise  the  survival  of  future 
allografts,  although  this  concept  has 
recently  been  brought  into  serious 
doubt.  (4]  Leukocyte-borne  viruses  may 
cause  disease  in  recipients.  In  addition 
to  these  problems,  the  transfusion  of 
viable  lymphocytes  to 
immunosuppressed  recipients  has  been 
suggested  to  be  hazardous  by  virtue  of 
causing  graft  versus  host  disease. 


Method 
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Compared  with  liquid-stored  blood,  -for  this  purpose  have  noted  an  almost 
frozen-washed  red  cells  have  few  complete  absence  of  nonhemolytic, 

leukocytes  and  virtually  no  platelets.  febrile  transfusion  reactions  but 

There  is  considerable  disagreement  over      published  data  on  this  point  are  lacking, 

the  extent  of  leukocyte  removal  These  clinical  observations  have  been 

achieved  by  this  method.  Table  2  supported  by  preliminary  studies  on  the 

indicates  the  extent  of  red  cell  losses  production  of  cytotoxic  and 

and  leukocyte  reduction  achieved  with  agglutinating  luekocyte  antibodies 

some  current  freeze-thawing  techniques  following  frozen  blood  transfusion. 
(Table  2).  It  appears  that  the  freezing  Probably  the  most  common  use  of 

process  may  play  an  important  role  in  frozen  blood  is  in  patients  with  chronic 

Facilitatmg  efficient  leukocyte  removal  renal  disease  either  on  a  dialysis 

by  simple  destruction  since  current  program  or  as  part  of  a  renal  transplant 

methods  for  wyopreserving  red  cells  are  procedure.  Approximately  50  percent  of 

not  effective  for  preserving  leukocytes  m  frozen  red  blood  cell  transfusions  in 

or  platelets^  Some  studies  suggest  that  ,he  Red  Cross  program  are  in  this 

some  lymphocytes  may  be  resistant  to  category.  Here  the  use  of  frozen  cells  is 

the  rigors  of  this  method  of  predicated  on  their  presumed  lack  of 

cryopreservation  (Ref.  13).  Undoubtedly,  immunogenicity  in  the  HLA  system 

the  necessary  post-thaw  washing  also  because  few  leukocytes  are  present  in 

plays  a  role  in  leukocyte  removal.  the  final  transfusion  product  It  is 

Despite  this,  more  complete  removal  of  postulated  that  the  rejection  rate  of  a 

S^r     T"'"  'I  "lay  require  micropore  ^enal  homograft  could  be  diminished 

filtration  during  transfusion  (Ref.  14).  ^i,^  ,he  usi  of  frozen  red  cell 

Leukocy  e  removal  also  can  be  achieved  transfusions.  Conversely,  results  from  a 

TenSIn  ?pZin'.!^!  fr^Z  °^  retrospective,  multicenter  study  have 

separation  techniques  (Table  2).  suggested  that  transfusion  might 

Table  2.— Red  Cell  Losses  and  Leukocyte  actually  be  protective  against  renal 

Reduction    Associated    With    Various  allograft  rejection  possibly  by 

Cryopreservation  Methods  stimulating  the  production  of  "blocking" 

antibodies  (Ref.  5).  More  recent  studies 

indicate  that  homograft  survival  is  in 

ence  fact  better  in  recipients  previously 

**•  transfused  with  liquid  stored  blood 

containing  leukocytes  than  in 

nontransfused  recipients  (Refs.  31,  32. 

2,  33,  39  and  40).  These  studies  bring 

sharply  into  question  the  current  general 

use  of  this  blood  product  for  this 

17  indication. 

25         (2)  Risk  of  hepatitis.  The  report  of 

Tullis  et  al.  (Ref.  6)  on  the  absence  of 

hepatitis  in  recipients  of  previously 

frozen  blood  was  a  major  force  in 

19  accelerating  development  of  freeze-thaw 

!ZI~  technology  and  in  the  clinical  use  of  this 

blood  product.  Another  retrospective 

' study  confirms  this  observation  (Ref. 

34).  In  a  limited  prospective  study, 

Valeri  (Ref.  35)  demonstated  that 

22  washing  blood  prior  to  transfusion 

reduced  the  infectivity  rate  for  Hepatitis 

B.  Recent  studies  indicate,  however,  that 

Regardless  of  the  underlying  HBsAg  infectivity  can  be  transmitted  to 

mechanism,  the  need  for  transfusions  of  chimpanzees  transfused  with  frozen 

leukocyte-poor  blogd  is  currently  the  deglycerohzed  red  blood  cells  washed 

major  indication  for  using  frozen-  by  continuous  flow  techniques  (Ref.  37). 

washed  red  cells.  More  extensive  controlled  studies  on 

Frozen-washed  red  cells  appear  to  be  'his  question  are  necessary  to  quantify 

effective  for  patients  who  have  been  this  effect. 

transfused  frequently  and  who  have  had  It  has  been  diemonstrated  that 
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long-term  transfusion  therapy  is  technique,  which  can  achieve  a  plasma 

anticipated.  Most  users  of  frozen  blood  protein  dilution  of  1:25,000,  produce  a  40- 
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fold  greater  protein  dilution  than  triple 
washing  in  a  batch  process.  Therefore, 
continuous  flow  might  be  the  preferable 
method,  particularly  since  HBsAg  can 
be  passively  transferred  to  recipients 
even  if  it  is  transfused  at  great  dilution. 
This  question  may  be  crucial  since 
freeze-wash  methods  that  utilize  batch 
washing  procedures  may  be  at  a 
theoretical,  if  not  a  real,  disadvantage 
(Ref.  35].  This  difficult  question  requires 
very  careful  study. 

(3)  Plasma  protein  removal  Frozen- 
washed  red  cell  preparations  are  largely 
devoid  of  plasma  protein.  Thus, 
transfusion  reactions  resulting  from 
previous  immunization  to  plasma 
proteins  such  as  anaphylaxis  due  to 
sensitivity  to  IgA,  or  from  passively 
administered  antibodies  such  as  those  to 
penicillin  may  be  eliminated  by  using 
frozen  blood.  Freezing  may  play  some 
role  by  facilitating  the  removal  during 
the  washing  procedure  of  some  proteins 
previously  boimd  to  the  red  cell  surface. 
A  patient  with  sensitivity  to  IgA  was 
transfused  safely  only  with  blood  that 
was  both  frozen  and  washed  but  not 
with  blood  without  prior  glycerolization 
and  freezing  (Ref.  8). 

The  absence  of  anti-A  and  anti-B 
alloagglutinins  in  freeze-Washed  red 
cells  makes  this  product  safe  when  used 
judiciously  in  recipients  of  other  ABO 
groups.  Group  O  to  any  recipient.  Group 
A  or  B  to  AB  recipients.  This  is  helpful 
from  the  point  of  view  of  the  transfusion 
service  because  it  permits  greater 
flexibility  in  selecting  compatible  blood. 
Also,  units  of  blood  containing 
unexpected  antibodies  can  be  diverted 
into  the  frozen  blood  inventory.  The 
antibodies  present  in  these  units  are 
then  removed  during  the 
deglycerolization-wash  procedure. 

(4)  Maintenance  of  red  cell 
diphosphoglycerate  (DPG).  Much  recent 
research  has  been  directed  towards 
developing  methods  for  maintaining 
DPG  levels  and  oxygen-releasing 
capability  in  stored  erythroocytes.  Red 
cells  stored  in  the  frozen  state  show  no 
diminution  of  DPG  levels  after  thawing 
when  compared  with  pre-freeze  levels 
(Refs.  9  and  10).  Since  most  blood  is 
frozen  soon  after  collection,  DPG  levels 
are  maintained  at  levels  approaching 
those  of  freshly  drawn  blood.  Red  cells 
with  normal  DPG  levels  may  have  some 
applications  in  special  fransfusion 
situations,  but  more  carefully  designed 
and  controlled  studies  are  necessary  to 
establish  this  point  (Ref.  12). 

(5)  Long-term  storage  of  rare  blood 
types.  Freezing  permits  long-term 
storage  of  red  cells  which  are  negative 
for  various  high-incidence  antigens  or 
other  uncommon  antigen  phenotypes  for 
future  fransfusion  into  immunized 


recipients.  This  is  an  important  but 
uncommon  application  of 
cryopreservation,  which  represents  less 
than  5  percent  of  all  frozen  blood  usage 
in  the  Red  Cross  Blood  Service. 

(6)  Salvage  of  outdated  blood.  Valeri 
and  Zaroulis  have  demonsfrated  «  ^ 
recently  that  blood  collected  in  ACD  or 
CPD  and  stored  at  4*  C  for  up  to  28  days 
can  be  "rejuvenated"  by  incubation  at 
37*  C  for  1  hour  with  pyruvate,  inosine. 
glucose,  and  phosphate  (Refs.  10  and 
11).  Subsequent  freezing,  thawing,  and 
washing  yielded  an  86.6  percent  in  vitro 
recovery  of  red  cells  having  a  24-hour 
post-transfusion  survival  in  vivo  of  80 
percent.  The  oxygen  transport  function 
of  these  cells  was  the  same  as  that  of 
freshly  collected  blood.  Post-thaw 
washing  was  necessary  to  remove  the 
potentially  toxic  materials  used  for 
rejuvenation.  This  technique  offers  a 
possible  new  approach  to  control  of  red 
cell  outdating.  Rejuvenation  and 
freezing  may  play  some  role  where 
salvage  of  specially  selected  red  cells 
such  as  those  of  uncommon  phenotype 
is  necessary. 

(7)  Removal  of  microoggregates.  It  is 
generally  assumed  that  the  majority  of 
microaggregates  in  stored  blood  are 
removed  during  the  washing  procedure 
although  data  establishing  this  point  are 
lacking.  A  recent  study  suggests  that 
some  microaggregates  remain  which  can 
be  removed  by  micropore  filtration  (Ref. 
14). 

3.  Safety.  In  general,  most  of  the 
hazards  related  to  liquid-stored  whole 
blood  or  red  blood  cells  apply  to  frozen 
deglycerolized  cells  as  well.  Some  of  the 
areas  where  it  has  been  well  established 
that  frozen  deglycerolized  red  cells  have 
higher  levels  of  safety  include:  freatment 
of  patients  with  previous  nonhemolytic 
febrile  transfusion  reactions,  treatment 
of  patients  with  allergy  to  plasma 
proteins,  in  decreasing  immunization  to 
leukocyte  or  platelet  antigens  where 
that  may  be  desirable,  in  maintenance 
of  red  cell  DPG  levels,  and  in  non-ABO 
specific  transfusions  where  alloantibody 
removal  is  desirable.  Increased  safety 
related  to  hepatitis  transmission  has  not 
been  proven.  Use  of  frozen  blood  in 
hemodialysis  patients  for  improving 
later  allograft  survival  now  seems 
questionable. 

The  freeze-thaw  process  itself  adds 
certain  potential  hazards.  Adequate 
removal  of  glycerol  must  be  achieved. 
The  ionic  constitution  and  concentration 
of  the  final  wash  solutions  may  be  of 
some  concern  if  they  do  not  approach 
normal  plasma  levels  in  the  final 
preparations.  The  possibility  of  bacterial 
contamination  of  the  final  product 
because  of  its  preparation  in  an  open 
system  is  an  additional  hazard.  The 
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current  24-hour  post-wash  shelf  life  for 
frozen  deglycerolized  blood  is  consistent 
with  similar  guidelines  for  other  blood 
preparations  prepared  in  open  systems. 
In  one  study  of  this  issue,  units  of  whole 
blood  were  inoculated  with  a  variety  of 
bacteria  prior  to  freezing  or  after 
deglycerolization.  These  units  were 
evaluated  for  bacterial  contamination 
after  postdeglycerolization  storage  for 
72  hours  at  4  *C  (Ref.  36).  It  was 
demonstrated  that,  (a)  the 
deglycerolization  procedure  reduces  the 
bacterial  inoculum  substantially  and  (b) 
the  bacteria  evaluated  in  this  study  do 
not  proliferate  in  the  deglycerolized  red 
cell  product  for  up  to  72  hours  when 
properly  stored.  It  was  later  noted  that 
one  cryophillic  bacterial  species  did 
proliferate  under  these  conditions. 

4.  Recommendations,  a.  The  Panel 
reconunends  that  Frozen  Red  Blood 
Cells  (Human)  be  placed  in  Category  1. 

b.  Frozen  deglycerolized  red  blood 
cells  must  be  prepared  by  a  method  that 
results  in  a  minimum  in  vitro  yield  of  80 
percent  of  the  original  red  cell  mass. 

c.  Frozen  deglycerolized  red  blood 
cells  must  meet  the  same  viability 
requirements  as  liquid  stored  bloiod. 
namely,  the  method  must  be  designed  to 
assure  that,  on  the  last  storage  day,  at 
least  70  percent  of  the  cells  survive  in 
the  recipient  24  hours  after  transfusion. 

d.  The  effective  yield  after 
deglycerolization  must  be  65  percent. 
The  effective  yield  is  determined  by 
multiplying  the  mean  in  vitro  yield  after 
deglycerolization  by  the  mean 
percentage  in  vivo  survival  24  hours 
after  transfusion. 

e.  If  the  above  criteria  are  met  and  if  it 
can  be  shown  that  there  is  no  increased 
risk  to  the  recipient  of  bacterial 
contamination  when  compared  with 
liquid-stored  blood  prepared  in  a  closed 
system,  the  post-deglycerolization  shelf 
life  should  be  extended  beyond  the 
presently  permitted  24  hours. 

f.  Glycerolized  blood  may  be  stored  in 
the  frozen  state  for  any  period  of  time  as 
long  as  it  has  been  demonstrated  that 
the  above  criteria  are  met. 

g.  After  deglycerolization.  the  final 
suspending  solution  should  be  isotonic 
and  contain  between  130  and  160  mEq 
sodium  per  liter. 

h.  In-process  controls  of  the  freezing 
and  deglycerolization  procedure  should 
be  such  as  to  assure  that  there  shall  be 
no  more  than  0.5  gram  per  dL  of  glycerol 
and  175  mg  per  dL  of  supernatant 
hemoglobin  in  the  final  product  (Ref.  36). 
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8.  Cryoprecipitated  Antihemophilic 
Factor 

Generic  Statement 

1,  Introduction.  In  1954  Brinkhous 
(Ref.  1)  first  made  the  observation  that 
factor  VIII  (antihemophilic  factor,  AHF) 
was  a  cold  insoluble  protein.  In  1959, 
Pool  and  Robinson  (Ref.  2)  made  a 
similar  observation  while  studying 
plasma  preparations  of  factor  VIII. 
However,  it  was  not  until  1965  that  Pool 
and  Shannon  (Ref.  3}  described  a 
method  for  the  practical  utilization  of 
factor  VIII  cryoprecipitability  to  prepare 
cryoprecipitated  Antihemophilic  Factor 
(Human)  ("Cryoprecipitate",  "Cryo")  as 
a  part  of  routine  blood  banking.  The 
procedure  involves  freezing  plasma  with 
subsequent  thawing  at  4'  C  yielding  a 
precipitate  containing  about  45  percent 
of  the  original  factor  VIII  and  30  to  40 
percent  of  the  fibrinogen.  After 
centrifuging.  the  supernatant  plasma  is 
drained  and  the  residual 
cryoprecipitated  factor  VIII  is  refrozen. 
It  is  a  simple,  inexpensive  way  to 
provide  factor  VIII  as  a  byproduct  of 
component  blood  banking.  The  major 
problem  has  been  the  unpredictable 
yield  of  factor  VIII  making  dosage 
calculations  difficult  (Ref.  4).  However, 
recent  studies  (Refs.  5  and  6)  have 
analyzed  the  variables  of  production 
which  may  affect  yield.  This  has  given  a 
standardized  method  which  consistently 
provides  an  average  of  60  percent  of  the 
available  plasma  factor  ViU  in  the 
ci^oprecipitate.  In  addition  to 
Cryoprecipated  Antihemophilic  Factor 
(Human),  commercial  Antihemophilic 
Factor  (Human)  has  subsequently  been 
licensed  and  is  reviewed  elsewhere  in 
this  document. 
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2.  Factor  VIII  assay.  The  two  major 
techniques  of  assaying  factor  Vm  are 
based  on  the  partial  thromboplastin  time 
(PTT)  (Ref.  7)  or  thromboplastin 
generation  time  (TGT)  (Ref.  8).  These 
methods  originally  were  developed  for 
measuring  factor  VIII  levels  in  plasma. 
One  hundred  percent  activity  was  based 
on  an  appropriate-sized  normal  donor 
pool  (10  to  30  donors)  or  the  then- 
available  NIH  reference  standard.  These 
assays  were  shown  to  predict  the 
recovery  of  factor  VIII  when  plasma 
was  transfused  into  hemophilia  A 
recipients.  Although  the  assays  correlate 
with  each  other  to  a  high  degree,  both 
have  a  variability  within  the  assay 
system  of  7  to  10  percent.  The  increased 
concentration  of  factor  VIII  in  more 
recent  cryoprecipitate  procedures  has 
required  modification  of  the  assay 
systems  to  give  reliable  measurements, 
liie  major  change  suggested  for  both 
assays  (Refs.  3  and  9)  was  an  initial 
dilution  of  cryoprecipitate  1  to  9  in 
hemophiliac  plasma  with  further 
dilutions  in  buffer  to  give  a  factor  VIII 
concentration  within  the  range  of  the 
standard  assay  curves;  i.e.,  0  to  100 
percent  activity.  In  spite  of  these 
modiflcations  the  assays  may  not 
predict  the  recovery  in  vivo  (Refs.  3  and 
5).  However,  studies  comparing  the  two 
methods  for  measuring  factor  Vm  in 
cryoprecipitates  have  shown  that  they 
are  comparable  (Refs.  5  and  10). 
Because  of  the  often  unexplained 
differences  between  in  vitro  factor  VIII 
assays  and  in  vivo  factor  VIII  recoveries 
(Refs.  3,  5  and  11  through  15),  facilities 
preparing  Cryoprecipitated 
Antihemophilic  Factor  (Human)  should 
document  the  reliability  of  the  in  vitro 
assay  system  used  by  measuring  in  vivo 
recoveries  of  factor  VIII  following  the 
infusion  of  their  cryoprecipitate  into 
hemophilia  A  recipients  (Refs.  3  and  5). 

3.  Donor  variables.  Several  different 
characteristics  of  the  donor  have  been 
claimed  to  be  associated  with  higher 
plasma  factor  VIII  levels  and 
presumably  a  greater  yield  of  factor  VIII 
in  cryoprecipitates  prepared  from  this 
starting  plasma. 

a.  Factor  VIII  levels  in  the  normal 
population.  It  has  consistently  been 
shown  that  the  normal  population  has  a 
wide  range  of  factor  VIII  activity  from 
50  to  200  percent  and  that  this  level  may 
not  even  be  the  same  for  a  donor  on 
every  occasion  (Refs.  7  and  16  through 
19).  The  greater  the  factor  VIII  activity 
of  the  initial  plasma  the  greater  the 
expected  yield  of  factor  VIII  in 
cryoprecipitate.  However,  some  studies 
have  suggested  that  not  all  donors  have 
the  same  degree  of  cryoprecipitability 
(Refs.  6  and  17).  Nevertheless,  this 


baseline  factor  VIII  variability  in  the 
donor  is  probably  the  major  factor  in  the 
spread  of  factor  VIII  activity  in 
individual  units  of  cryoprecipitate. 

b.  Exercise.  Exercise  has  been  shown 
to  increase  the  factor  VIII  concentration 
in  plasma  1 V^  to  3  times  normal  (Refs.  14 
and  20  through  25]  and  in  those  studies 
where  it  has  been  evaluated  an  increase 
in  factor  VIII  antigen  has  also  been 
found.  The  immunologic  data  suggest 
that  the'increase  in  procoagulant 
activity  represents  a  true  elevation  of 
factor  VIII  protein. 

However,  transfusions  of  plasma  from 
exercised  donors  into  hemophiliacs 
have  shown  a  decreased  factor  VIII 
recovery  (Ref.  20)  and  shortened  half-life 
of  5  hours  compared  to  the  normal  of  10 
to  13  hours  (Ref.  22).  In  vitro  assay  of 
cryoprecipitates  prepared  from 
exercised  plasma  donors  over-estimated 
the  in  vivo  yield  (Ref.  14).  Therefore, 
exercising  donors  does  not  represent  a 
useful  means  of  increasing  the 
production  of  factor  VIII. 

c.  Other  variables.  Age.  sex,  and 
blood  group  are  other  possible  donor 
variables.  Preston  (Ref.  16)  found  factor 
VIII  activity  to  be  6.5  percent  greater  in 
females  (p  <0.05),  6  percent  greater  in  A 
or  B  blood  group  donors  than  those  of 
group  O  (p  <0.01]  and  unaffected  by  the 
age  of  the  donor  in  an  analysis  of 
plasma  from  410  individuals.  In  contrast, 
similar  studies  by  Burica  (Ref.  17)  in  169 
donors  showed  no  signiHcant 
differences  in  any  of  these  parameters. 

4.  Preparation  variables — a.  Sources, 
Either  single  units  of  whole  blood  or 
plasmapheresis  may  be  used  as  a  source 
of  starting  plasma.  Some  studies  have 
reported  an  averaged  15  percent 
reduction  in  factor  VIII  activity  in  the 
second  unit  of  a  double  plasmapheresis 
(Refs.  17  and  28),  while  others  have 
found  no  differences  (Refs.  5  and  6).  The 
reported  differences  in  plasma  factor 
VIII  levels  between  plasmapheresis 
units  are  small  enough  that  they  do  not 
statistically  affect  factor  VIII  yield  in 
cryoprecipitates  (Ref.  17). 

b.  Collection — (1)  Anticoagulant.  The 
anticoagulant  used,  whether  ACD  or 
CPD,  does  not  affect  the  yield  of  factor 
vm  in  cryo  (Refs.  5, 17,  27,  and  28)  nor 
does  the  addition  of  adenine  (Ref.  29). 
Factor  VIII  blood  is  mixed  thoroughly  at 
the  end  of  collection.  Factor  VIII  content 
is  most  stable  at  pH  values  greater  than 
6.8  (Ref.  28)  and  preparation  of 
cryoprecipitate  hoia  ACD  plasma  with  a 
pH  of  6.5,  as  may  occur  after 
preparation  of  platelet  concentrates,  is 
associated  with  a  43-percent  average 
reduction  in  the  in  vivo  factor  VIII  yield 
(Ref.  11). 


(2)  Container.  The  collection 
container,  plastic  or  glass,  does  not 
affect  AHG  yield  (Refs.  5, 18.  and  19). 

(3)  Mixing  during  collection.  Perkins 
(Ref.  19)  found  a  significant 
improvement  in  factor  VIII  levels  in 
blood  collected  by  a  rocking  vacuum 
device  compared  to  gravity  blood  (low. 
Plasma  Factor  VIII  levels  were  better  in 
fresh  plasma  with  approximately  98 
percent  of  expected  levels  with  the 
vacuum  method  versus  80  percent  by 
gravity  flow  (p  <0U)5).  Similar 
differences  were  found  after  frozen 
storage  of  the  plasma  for  2  months. 
Subsequent  studies,  however,  have 
shown  that  as  long  as  the  blood  is  mixed 
thoroughly  at  the  end  of  collection, 
factor  VIII  content  of  cryoprecipitate 
does  not  differ  significantly  from  that 
prepared  from  blood  agitated  throughout 
the  collection  (Refs.  5  and  6). 

(4)  Delay  before  processing.  Whole 
blood  stored  at  4*  C  progressively  loses 
factor  VIII  activity  (Refs.  5.  6,  and  30) 
with  a  loss  at  24  hours  approaching  50 
percent  of  the  initial  factor  VIII  activity. 
However,  if  the  plasma  has  been  frozen 
solid  within  6  hours  of  collection,  the 
loss  is  only  10  percent  (Ref.  5).  Further 
fractionation  of  this  plasma  showed 
recovery  of  factor  VIII  in  the 
cryoprecipitate  is  also  10  percent  less 
both  in  vitro  and  in  vivo.  This  loss 
appears  to  be  acceptable  to  provide 
flexibility  in  processing  blood  from 
mobile  blood  collection  facilities. 
Alternatively,  mobile  laboratories  for 
cryoprecipitate  production  have  been 
shown  to  be  feasible  (Ref.  31).  As 
expected,  outdated  21 -day-old  blood  has 
been  shown  to  be  an  unacceptable 
source  of  factor  VIII  because  of  the  low 
starting  levels  of  factor  VIII  (30  percent), 
lower  cryoprecipitability  of  this 
material,  and  high  plasma  hemoglobin 
levels  in  blood  more  than  14  days  old 
(Ref.  32). 

c.  Plasma  processing — (1 ) 
Centrifugation.  Centrifugation  at  4.500  X 
g  for  10  minutes  leaves  an  average 
residual  platelet  count  of  25.000/ 
microliter  (Ref.  5).  Longer  periods  of 
centrifugation  to  reduce  the  level  of 
platelets  was  not  associated  with  any 
difference  in  factor  VIII  recovery  in 
cryoprecipitate  (Refs.  5  and  17). 

(2)  Freezing  rate,  freezing  temperature 
and  volume  of  plasma.  Fifteen  to  thirty 
percent  of  the  original  factor  VIII 
activity  has  been  reported  to  be  lost 
consistently  during  plasma  freezing  at 
-30  °C  or  -70  "C  (Refs.  3. 13, 18.  and 
33)  with  subsequent  storage  at  —  30  'C 
Later  studies  by  Perkins  (Ref  19)  and 
Rappaport  (Ref  34)  have  documented 
only  a  10-percent  loss  in  factor  VIII 
activity  after  2  months  of  plasma  storage 
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and  20  percent  after  1  year  at  —  30  °C 
They,  as  well  as  others  (Ref.  35),  have 
suggested  that  the  major  loss  of  factor 
VIII  activity  occurs  with  freezing  and 
that  factor  VIII  is  stable  during  storage. 

Factor  VIII  yield  in  frozen  plasma  can 
be  improved  by  reducing  the  plasma 
volume  (Refs.  5  and  13)  or  conversely, 
by  increasing  the  size  of  the  bag  and 
thus  the  surface-to-volume  ratio  (Ref.  6). 
Therefore,  studies  of  factor  VIII 
recovery  in  plasma  and  its  stability  with 
storage  must  be  done  using  the  volume 
and  bag  size  routinely  used  in  blood 
banking.  Certainly,  some  of  the 
differences  in  factor  VIII  yield  in  the 
reported  studies  may  be  related  to 
freezing  rate  if  too  many  bags  are  put  in 
the  freezing  container  at  one  time 
thereby  changing  the  time-temperature 
relationship  and  subsequently  the  rate 
of  freezing.  Although  the  freezing 
temperature  of  -30  'C  vs.  -70  "C  has 
been  suggested  to  be  unimportant  (Ref. 
6),  it  is  not  clear  that  these  experiments 
were  done  with  the  usually  accepted 
volume  of  plasma,  i.e.,  250  mL.  Other 
investigators  have  clearly  shown  that 
with  full  plasma  volumes  the  freezing 
temperature  must  be  —70  'C  or  below 
and  that  this  temperature  maintains  100 
percent  factor  VIII  recovery  in  the 
plasma  for  storage  periods  up  to  3 
months  (Ref.  5). 

Clearly,  one  significant  technical 
problem  may  be  the  speed  with  which 
the  factor  VIII  assay  is  done  after 
sample  thawing,  as  Hawkey  (Ref.  18) 
has  shown  that  after  1  hour  at  room 
temperature,  the  factor  VIII  level  falls  by 
25  to  56  percent.  In  addition,  Perkins 
(Ref.  19)  has  shown  the  instability  of 
previously  frozen  factor  VIII  by 
documenting  that  refreezing  plasma 
causes  a  further  50-percent  reduction  in 
factor  VIII  activity. 

These  data  suggest  that  freezing  at 
temperaturies  below  —70  *C  preserves 
100  percent  of  factor  VIII  activity  and 
subsequent  storage  at  or  below  —  30  'C 
will  be  associated  with  negligible  loss  of 
factor  VIII  activity.  If  freezing  is  done  in 
a  liquid  medium,  an  overwrap  should  be 
used  to  prevent  interaction  of  the 
freezing  liquid  with  the  plastic  bag  and 
its  contents. 

(3)  Thawing — (a)  Temperature  of 
thawing.  The  most  critical  variables  in 
cryoprecipitate  production  are  probably 
the  thawing  temperature,  the  degree  of 
thawing,  i.e..  to  slush  with  ice  crystals  or 
completely  thawed,  and  the  solubility  of 
cryoprecipitated  factor  VIII  in  its 
supernatant  plasma.  The  usual  yield  of 
factor  VIII  in  cryoprecipitate  based  on 
the  factor  VIII  in  fresh  plasma  has  been 
in  the  range  of  35  to  55  percent  (Refs.  3, 
13, 17,  35,  and  36)  with  an  average  of  45 
percent.  These  results  are  found  when 


plasma  is  thawed  at  4  *C  in  air,  a 
process  requiring  18  to  24  hours.  Browrn 
(Ref.  9)  first  demonstrated  that  rapid 
thawing  of  plasma  at  6  to  8  °C,  which 
fakes  approximately  90  minutes,  yielded 
87  percent  of  the  original  factor  VIII 
content  of  the  plasma  minus  the  amount 
of  factor  VIII  found  in  the  cryo-poor 
supernatant  which  averaged  22  percent. 
However,  in  this  study  the  plasma  was 
transferred  to  610  cc  bags  for  freezing 
between  metal  plates,  and  therefore  the 
results  of  this  study  are  not  applicable 
to  clinical  practice.  Waumens  (Ref.  12) 
reduplicated  the  original  study,  except 
he  employed  commonly  used  plasma 
volumes  and  bag  sizes.  There  was  a  26- 
percent  factor  VIII  recovery  in 
cryoprecipitate  when  plasma  was 
thawed  at  4  °C  in  air  compared  to  50 
percent  recovery  for  6  to  8  °C  water- 
thawed  cryoprecipitate  in  this  study. 
Subsequent  in  vivo  recovery  of  this 
rapidly  thawed  cryoprecipitate  was  90 
percent  of  predicted.  A  subsequent 
study  comparing  4  *C  air  to  4  °C  water 
thawing  has  shown  a  consistent  yield  of 
58  percent  when  water  thawing  is  used 
compared  to  45  percent  when  thawing 
was  in  air  (p  <0.01)  (Ref.  5).  After  in 
vivo  infusion  of  these  materials  there 
was  an  even  greater  benefit  of  the 
water-thawed  compared  to  the  air- 
thawed  material.  However,  these 
studies  have  not  been  confirmed  by 
others  (Refs.  6,  30,  37,  and  38). 

(b)  Partial  thawing.  Cooke  (Ref.  39) 
suggested  that  cryoprecipitates  be 
thawed  until  the  formation  of  ice 
crystals  (slush  phase)  and  that  the 
crystals  would  act  as  a  Hlter  to  retain 
the  cryoprecipitate  when  the 
supernatant  plasma  was  expressed. 
Both  Burka  (Ref.  17)  and  Slichter  (Ref.  5) 
showed  an  increased  recovery  of  factor 
VIII  in  cryoprecipitates  brought  to  the 
slush  phase  compared  to  complete 
thawing  at  4  °C  in  air — 51  percent  vs.  43 
percent  and  63  percent  vs.  45  percent, 
respectively.  However,  in  vivo  infusions 
demonstrated  that  recovery  was  the 
same  for  both  products  (Ref.  5).  It  is 
difHcult  to  standardize  the  end  point  at 
the  slush  phase. 

(c)  Complete  thawing.  The  stability  of 
cryoprecipitated  factor  VIII  in 
superantant  plasma  after  comptfele 
thawing  has  been  studiedr^ith  4i  'C 
water  thawing,  cryoprecipitated  factor 
VIII  is  stable  for  at  least  2  hours  (Refs.  5 
and  6)  with  levels  dropping  to  61  percent 
plus  or  minus  12  at  33  hours  (p  <0.05) 
and  to  58  percent  plus  or  minus  11  (p 
<0.01)  at  5  hours  compared  to  a  level  of 
69  percent  plus  or  minus  11  for  cryo  in 
which  the  supernatant  is  immediately 
removed  (Ref  6).  Similarly  with  air- 
thawed  material  at  4  °C,  factor  VIII 
activity  in  the  cryoprecipitate  decreases 


progressively  after  12  hours  of  thawing 
with  a  concomitant  increase  in  activity 
in  the  cryo  supernatant  plasma  (Ref.  38). 

After  complete  air-thaw  factor  VIII  is 
stable  for  at  least  6  hours  in  one  study, 
46  percent  vs.  40  percent  (Ref.  5),  but 
significantly  different  at  4  hours  in 
another,  53  percent  vs.  47  percent  (p 
<0.01)  (Ref.  6.). 

(4)  Removal  of  supernatant  plasma.  It 
does  not  seem  to  matter  whether  the 
cryo-poor  supernatant  plasma  is  drained 
off  or  expressed  (Ref.  38). 

5.  Cryoprecipitate  Antihemophilic 
Factor  storage  and  preparation  foT  use — 
a.  Freezing.  The  available  data  indicate 
that  for  best  results,  cryoprecipitate 
after  preparation  should  be  refrozen  at 
-30 'Cor  below  (Ref.  6). 

b.  Storage.  Factor  VIII  in  frozen 
cryoprecipitate  is  stable  at  storage 
temperatures  of  -18  'C  or  below  (Ref. 
40). 

c.  Thawing.  All  studies  reported  in  the 
literature  have  thawed  the 
cryoprecipitate  at  37  'C  in  a  waterbath 
with  gentle  mixing.  It  is  important  that 
the  bags  are  thawed  for  at  least  15 
minutes  to  ensure  maximum  factor  VIII 
recovery  (Ref.  5). 

d.  Resuspension.  Cryoprecipitate  has 
been  reconstituted  in  either  plasma, 
saline,  or  buffered  saline  (Ref.  28).  When 
cryoprecipitate  was  prepared  from  small 
volumes  of  plasma  (50  mL),  thawed  and 
resuspended.  the  dissolving  solution 
made  no  difference  (Ref.  28).  Later 
studies  have  provided  conflicting  data 
on  the  best  way  to  dissolve  the 
cryoprecipitate.  One  study  (Ref.  6)  has 
shown  that  20  ml.  of  plasma  vs.  20  mL  of 
saline  gave  factor  VIII  recoveries  in  the 
cryoprecipitate  of  53  percent  plus  or 
minus  17  vs.  49  percent  plus  or  minus  19, 
not  statistically  different.  Furthermore, 
the  duration  of  time  that  the  material 
was  within  the  bag  before  withdrawing 
did  not  affect  factor  VIII  recovery. 
Another  study  (Ref.  5)  has  shown  an 
optimum  volume  of  20  mL  of  saline  left 
in  the  bag  for  15  to  20  minutes  before 
withdrawing  gave  factor  VIII  yields  of 
56  percent  vs.  42  percent  for  10  mL  of 
plasma.  These  differences,  confirmed  in 
vivo  by  cryoprecipitate  infusions  into 
hemophiliac  recipients,  were  significant 
(p  <0.(X)1).  In  another  study,  draining 
the  bag  completely  vs.  leaving  5  mL  of 
plasma  made  a  signiHcant  difference  in 
factor  Vni  recovery  in  vitro,  55  percent 
vs.  67  percent,  respectively  (Ref.  38). 

Since  saline  resuspended 
cryoprecipitates  can  be  provided  on  a 
nonblood  group  specific  basis  tt>  most 
recipients,  saline  would  seem  to  be  the 
preferred  diluent.  If  plasma  is  used  as 
the  diluent,  the  cryopercipitate  has  to  be 
given  as  blood  group  ABO  compatible. 
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How  long  the  factor  VIII  activity  is 
stable  in  the  resuspended  material  has 
not  been  documented,  but  it  has  been 
shown  that  it  cannot  be  refrozen  or 
refrigerated  without  loss  of  20  to  40 
percent  of  the  activity  (Ref.  12). 

e.  Pooling.  Pooling  can  be 
accomplished  by  syringe  or  vacuum 
devices,  but  should  be  done  by 
experienced  personnel  either  at  the 
blood  center  before  the  material  is  sent 
out  or  at  the  hospital  to  ensure  complete 
removal  of  all  the  concentrated  material 
from  each  bag.  When  used  for  home 
care  by  hemophiliacs,  appropriate 
training  in  its  use  must  be  provided.  The 
pooled  cryoprecipitates  should  be  used 
■AS  soon  as  possible,  but  must  be  used 
within  4  hours  of  entering  the  container. 
The  resuspended  cryoprecipitate  should 
be  left  at  room  temperature  prior  to  use 
(Ref.  12). 

6.  Safety — a.  Hepatitis. 
Cryoprecipitate  is  expected  to  have  the 
same  risk  of  hepatitis  as  single  donor 
plasma,  but  no  data  are  available  on 
this  point.  At  least  four  cases  of 
hepatitis  have  apparently  been 
transmitted  by  cryoprecipitates  (Refs.  43 
through  46). 

b.  Reactions.  Ahems  (Ref.  47) 
reported  7  of  46  patients  who  had 
received  cryoprecipitate  from  4,363 
donors  had  febrile  reactions  without 
other  symptoms.  Meyer  (Ref.  43) 
reported  no  side-effects  after  the 
transfusion  of  650  units  of 
cryoprecipitate  to  13  recipients. 

Allergic  reactions  associated  with 
cryoprecipitate  are  less  severe  and  less 
frequent  than  with  plasma  (Ref.  40). 
Anaphylactic  reactions  have  been 
described  (Ref.  47). 

c.  Factor  VIII  anticoagulants.  Two 
cases  of  patients  with  factor  VIII 
inhibitors  have  s[)edfically  been 
reported  following  the  administration  of 
cryoprecipitates.  One  patient  had 
received  numerdTis  plasma  transfusions 
before  being  treated  with 
cryoprecipitates  for  13  days  (Ref.  48) 
and  the  other  had  undergone  three  short 
courses  of  cryoprecipitate  treatment  in  4 
weeks  (Ref.  9).  In  1969,  4  years  after  the 
introduction  of  cryoprecipitate,  Strauss 
reported  the  incidence  of  acquired 
circulating  anticoagulants  in  hemophilia 
A  as  12  percent  in  the  hemophilic 
patients  studied  (Ref.  49).  However,  the 
proportion  was  16  of  77  (21  percent)  of 
patients  with  factor  Vm  levels  less  than 
1  percent  of  normal.  Inhibitors  did  not 
occur  on  a  familial  basis,  were  found  at 
a  median  age  of  8  years  (range  1  to  19 
years),  and  developed  after  20  to  90 
exposure-days  to  factor  VIIL  No  data 
were  given  on  the  relationship  between 
a  specific  transfusion  product  and 
inhibitor  formation. 


It  is  apparent  that  cryoprecipitate 
transfusions  are  associated  with  the 
development  of  inhibitors  but  there  is  no 
evidence  that  their  frequency  is  either 
more  or  less  than  that  associated  with 
other  transfusion  products  containing 
factor  VIII. 

d.  Hemolysis  due  to  blood  group 
antibodies.  The  titers  of  anti-A  and  anti- 
B  in  cryoprecipitates  are  the  same  as 
those  of  ihe  starting  plasma  (Refs.  40 
through  42).  Severe  hemolytic 
transfusion  reactions  have  been 
reported  after  the  transfusion  of 
cryoprecipitates  dissolved  in  plasma  to 
ABO  incompatible  recipients  (Refs.  41 
and  50). 

e.  Blood  group  isoantigen  content  of 
cryoprecipitate.  McShine  (Ref.  51)  has 
documented  an  increase  in  immune  anti- 
A  and  anti-B  titers  following  the 
transfusion  of  cryoprecipitates  to 
patients  with  hemophilia  and  von 
Willebrand's  disease.  The  exact 
interpretation  of  this  observation  is  not 
clear. 

f.  Hyperfibrinogenemia.  Since 
fibrinogen  is  concentrated  in 
cryoprecipitates,  repeated  infusions  may 
lead  to  high  levels  of  fibrinogen.  This 
hyperfibrinogenemia  is  usually 
innocuous  (Ref.  39).  However,  rouiex 
formation  may  be  seen  in  blood  films 
and  samples  (Refs.  35  and  52). 

g.  Pulmonary  reaction.  One  case 
report  has  documented  pulmonary 
infiltrates  and  hypoxemia  resulting  from 
cryoprecipitate  administration  (Ref.  53). 

7.  Effectiveness — a.  Factor  VIII 
deficiency  (Hemophilia  A).  It  has  been 
well  documented  that  Cryoprecipitated 
Antihemophilic  Factor  (Human)  is 
effective  in  controlling  spontaneous  and 
operative  bleeding  in  hemophilia  (Refs. 
9, 13.  39,  41.  and  54  through  58).  The 
dosage  can  be  calculated  on  the  basis  of 
recovery  of  factor  VIII  in  cryoprecipitate 
and  the  plasma  volume  of  the  recipient. 
There  is  an  initial  rapid  disappearance 
of  factor  VIII  activity,  with  a  half-life  of 
3  to  5  hours  and  a  subsequent  slower 
disappearance  with  an  apparent  half-life 
of  8  to  12  hours.  Transfusions  of  factor 
VIII  are  usually  given  on  a  12-hour 
schedule  in  an  attempt  to  maintain 
minimum  levels  of  10-  to  15-percent 
factor  VIII  activity  in  the  postoperative 
patient  to  prevent  bleeding  (Ref.  58). 

Cryoprecipitate  has  also  been  shown 
to  be  effective  in  preventing 
spontaneous  bleeding  in  hemophilics 
(Refs.  59  and  60). 

b.  von  Willebrand's  disease.  Perkins 
and  Bennett  (Refs.  61  and  62)  have 
reported  correction  of  the  bleeding  time 
defect  and  elevation  of  factor  VIII  levels 
in  patients  with  von  Willebrand's 
disease  given  cryoprecipitates.  In  two  of 
Perkins  patients,  purified  preparations 


of  factor  Vni  (Hyland's  Hemophil™  and 
the  American  Red  Cross  Intermediate 
Potency  AHG)  were  unable  to  correct 
the  bleeding  time  although  the  factor 
VIII  level  was  increased.  Subsequently. 
Profilate  (Abbott  Laboratories)  was 
shown  to  have  similar  properties.  (Ref. 
63).  In  fact,  several  studies  have  shown 
that  failure  to  correct  the  bleeding  time 
with  commercial  AHG  concentrates  was 
associated  with  continued  bleeding  even 
though  factor  VIII  activity,  factor  VIII 
antigen  and  VW  factor  associated  with 
platelet  aggregation  to  ristocetin  were 
appropnately  increased  following 
transfusion  (Refs.  63  through  65).  in  the 
same  patients  in  these  studies 
cryoprecipitate  improved  the  bleeding 
time  and  controlled  the  bleeding. 

c.  Hypofibrinogenemia.  Since 
cryoprecipitates  contain  approximately 
one-third  to  one-fifth  of  the  available 
plasma  fibrinogen,  it  is  possible  to  use 
pooled  cryoprecipitates  as  a  source  of 
fibrinogen  (Refs.  3.  9. 12.  29,  and  43). 
Presumably  a  small  pool  of 
cryoprecipitates  would  result  in  a 
decreased  incidence  of  hepatitis 
compared  to  transfusion  of  fibrinogoi 
pooled  commercial  derived  from  plasma 
(Ref.  66).  A  fibrinogen  level  of  60  mg/lOO 
mL  is  probably  adequate  to  provide 
hemostasis;  a  rise  in  fibrinogen  of  this 
amount  was  obtained  in  two  hemophilic 
patients  with  the  transfusion  of  10  units 
of  cryoprecipitate  once  a  week  (Ref.  66). 
A  normal  in  vivo  disappearance  rate  of 
fibrinogen  transfused  from  this  material 
has  been  documented  in  rabbits  (Ref. 
67).  In  addition,  Hattersley  (Ref.  69) 
described  the  successful  management  of 
surgery  in  a  woman  with  congenital 
fibrinogenemia  with  cryoprecipitates,  as 
well  as  the  treatment  of  patients  with 
disseminated  intravascular  coagulation 
(DIC)  and  hypofibrinogenemia  (Ref.  70). 

8.  Recommendations.  It  is 
recommended  that  Cryoprecipitated 
Antihemophilic  Factor  (Himian)  be 
placed  in  Category  I.  Further 
recommendations  include: 

a.  Standardization  of  the  factor  vm 
assay  should  be  done  by  each  registered 
establishment  with  the  United  States 
Standard  as  a  reference  or  alternatively 
with  a  donor  plasma  pool  of  10  to  30 
normal  individuals.  In  addition,  in  vitro 
assay  results  of  cryoprecipitates  must  be 
correlated  with  the  results  of  in  vivo 
cryoprecipitate  transfusions  in  which 
factor  VIU  recovery  and  survival  in 
hemophilia  A  recipients  is  measured  to 
document  further  the  validity  of  the 
assay.  Significant  changes  in  the 
production  process  must  be  validated 
with  repeat  in  vitro  and  in  vivo  factor 
VIII  assays. 
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b.  Assays  of  at  least  four  units  of 
cryoprecipitate  per  month  should  be 
done  by  each  registered  establishment 
to  assure  maintainance  of  an  average 
potency  of  no  less  than  80  units  of  factor 
VIII  per  bag. 

c  The  foUo%ving  studies  should  be 
done  in  the  future  by  the  general 
medical  research  community  of  Federal 
agencies: 

(1)  To  define  the  freezing  and  storage 
temperature  of  plasma  to  provide 
optimal  initial  and  long-term  stability  of 
factor  Vni, 

(2)  To  document  the  best  freezing 
temperature  of  the  cryoprecipitate  and 
its  stability  at  varying  storage 
temperatures,  i.e..  —  20  'C,  -30   C  vs. 
-70  'C  and 

(3)  To  evaluatte  the  best  way  to 
dissolve  the  thawed  cryoprecipitate  to 
maximize  factor  VIII  yield  and  stability 
after  resuspension.  Measurements 
should  be  made  at  room  temperature 

d.  Labeling  should  indicate  that: 

(1)  Cryoprecipitate  contains 
approximately  80  units  of  factoi  Vll!/ 
bag. 

(2]  Cryoprecipitate  usually  conlams  at 
least  150  mg  of  fibrinogen/bag 

(3)  Good  patient  management  requires 
monitoring  treatment  responses  to 
cryoprecipitate  transfusions  with 
periodic  plasma  factor  VIII  or  fibrinugen 
assays  in  hemophilia.A  and 
hypofibrinogenemic  recipients 
respectively. 
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9.  Single  Donor  Plasma  (Human) 

Generic  Statement 

1.  Introduction.  As  indicated  in  the 
re'view  of  whole  blood,  an  important 
consideration  in  the  management  of 
hemorrhage  is  maintenance  of  the 
circulating  blood  volimie.  During  World 
War  II,  plasma  was  used  extensively  in 
combat  settings  for  the  treatment  of 
acute  blood  loss  (Ref.  1}.  Plasma  was 
effective  in  improving  the 
pathophysiologic  defect  resulting  from 
trauma  and  acute  blood  loss,  but  there 
was  a  significant  incidence  of  hepatitis 
in  patients  transfused  with  plasma.  The 
product  used  at  that  time  was  prepared 
by  pooling  plasma  from  many 
individuals  and  freeze-drying  large 
batches.  It  was  noted  that  the  incidence 
of  hepatitis  in  patients  transfused  with 
plasma  from  a  large  pool  of  donors  was 
greater  than  in  patients  transfused  with 
plasma  from  a  small  pool  of  donors  (Ref. 
2).  It  has  been  shown  that  plasma 
retains  hepatitis  infectivity  even  when 
very  dilute  (Ref.  3). 

At  one  time,  it  was  believed  that  the 
risk  of  transmission  of  hepatitis  by 
pooled  donor  plasma  could  be  reduced 
by  storing  the  plasma  at  30  to  32  *C  for  6 
months  or  more  prior  to  use  (Ref.  4).  In  a 
well-controlled  study,  however,  it  was 
demonstrated  that  storage  of  plasma  at 
30  to  32  *C  did  not  significantly  reduce 
the  risk  of  hepatitis  (Ref.  5).  In  a 
summary  of  the  clinical  use  of  pooled 
plasma,  the  Committee  on  Plasma  and 
Plasma  Substitutes  of  the  National 
Research  Council  concluded  that  the  use 
of  whole,  pooled  human  plasma  should 
be  discouraged  or  discontinued  unless  a 
clear-cut  case  could  be  made  that  is  met 
a  unique  requirement  (Ref.  6).  When 
plasma  infusion  is  indicated,  it  is 
generally  believed  that  the  risk  of 
causing  post-infusion  hepatitis  can  he 
greatly  reduced  by  using  Single  Donor 
Plasma.  Although  a  risk  is  still  present, 
it  is  of  the  same  order  of  magnitude  as 
that  associated  with  the  transfusion  of 
whole  blood  (Ref.  7). 

Plasma  is  relatively  stable  during 
short  term  storage  in  the  liquid  state 
except  for  certain  labile  components. 
The  factors  affecting  blood  during  short 
term  storage  in  plastic  bags  have  been 
considered  in  the  review  of  stored  Red 
Blood  Cell  Products.  During  prolonged 
storage  there  is  apparently  a  loss  of  fluid 
from  the  contents  of  the  plastic 
container  and  unless  additional  glucose 
is  provided,  fibrinogen  will  precipitate. 
In  order  to  avoid  the  changes  associated 
with  storage  in  the  Uquid  state,  plasma 
should  be  stored  in  the  frozen  state. 
Once  converted  to  the  frozen  state,  little 
or  no  further  change  occurs  in  plasma 
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during  long  periods  of  storage. 
Individual  units  of  plasma  stored  in  this 
way,  when  thawed,  are  reasonably 
equivalent  to  the  plasma  at  the  time  of 
freezing. 

In  addition  to  its  volume  and  colloid 
osmotic  effect,  plasma  has  been  used  as 
a  source  of  plasma  coagulation  factors. 
Two  of  the  clotting  factors  (V  and  VIII) 
deteriorate  rather  rapidly  in  blood  or 
plasma  stored  at  4  to  6  *C  but  are 
relatively  stable  when  stored  in  the 
frozen  state  (Refs.  8  through  10).  Plasma 
separated  from  whole  blood  and  rapidly 
frozen  within  6  hours  of  collection 
contains  almost  ail  the  original  activity 
of  factor  V  and  factor  VIII.  This  product 
is  called  "Single  Donor  Plasma-Fresh 
Frozen"  to  distinguish  it  from  "Single 
Donor  Plasma"  that  has  been  separated 
from  whole  blood  after  longer  periods  of 
storage  at  4  to  B  °C.  The  other  clotting 
factors  are  more  stable  in  plasma,  and 
there  is  httie  loss  of  activity  of  these 
clotting  factors  in  plasma  which  is 
stored  in  the  frozen  state  (Ref.  11).  No 
doubt  there  are  a  number  of  plasma 
constituents  that  do  deteriorate  during 
storage,  but  the  imporiance  of  these  in 
transfusion  therapy  has  not  yet  been 
demonstrated. 

The  blood  group  antigens,  except 
those  of  the  Lewis  system,  are  related  to 
the  red  blood  cells  and  are  not  present 
in  the  plasma.  Provided  the  blood  cells 
are  not  inadvertently  present  in  plasma, 
many  of  the  risks  related  to  transfusion 
of  whole  blood  are  not  applicable  to  the 
use  of  plasma.  However,  there  are  risks 
related  to  antibodies  that  may  be 
present  in  plasma.  Plasma  from 
individuals  whose  red  blood  cells  lack  A 
or  B  antigens  contain  antibodies  active 
against  the  antigens  which  are  lacking. 
Thus,  anti-A  and  anti-B  antibodies  are 
present  in  the  plasma  of  group  O 
individuals;  anti-A  is  present  in  the 
plasma  of  group  B  individuals,  and  anti- 
B  is  present  in  the  plasma  of  group  A 
individuals.  Antibodies  of  this  type  have 
produced  hemolytic  transfusion 
reactions  when  transfused  into 
individuals  whose  red  blood  cells 
contain  the  antigen  for  which  the 
antibodies  are  specific  (Refs.  12  through 
14).  It  has  been  estimated  that 
approximately  40  percent  of  group  O 
individuals  have  sufficient  antibody 
levels  to  cause  hemolysis  when  their 
plasma  is  transfused  into  a  group  A 
recipient  (Ref.  12).  Hemolytic  reactions 
have  been  reported  with  transfusion  of 
plasma  with  anti-A  and  anti-B 
antibodies  reactive  in  the  cold  (Refs.  12 
and  13)  as  well  as  those  reactive  at  37 
°C  (Ref.  14).  Antibodies  reactive  with 
other  blood  group  antigens  are  much 
less  likely  to  cai'se  hemolysis  when 


infused  into  a  recipient  whose  red  cells 
carry  the  relevant  antigen  (Ref.  15). 

The  development  of  vasoactive 
substances  during  plasma  storage  has 
been  considered  in  the  review  of  Stored 
Red  Blood  Cell  Products.  Mollison  (Ref. 
16)  cites  several  reports  indicating  the 
occurrence  of  vasoactive  substances 
apparently  related  to  enzyme  action  on 
plasma  proteins.  In  view  of  the  recent 
observations  on  prekallikrein  activator 
in  plasma  fractions  (Ref.  17)  it  is  clear 
that  under  certain  circumstances 
vasoactive  substances  in  plasma  can  be 
clinically  significant. 

2.  Indications  for  administration  of 
Single  Donor  Plasma — a.  Plasma 
volume  expansion — (1)  Effectiveness. 
There  is  a  considerable  amount  of 
clinical  experience  to  indicate  that 
infusion  of  plasma  will  effectively 
expand  the  plasma  volume  of  the 
recipient,  although  there  is  a  report  that 
some  hypovolemic  recipients  of 
homologous  plasma  may  exhibit  little 
expansion  of  plasma  volume  (Ref.  18). 
There  are  other  products  that  do  this 
equally  well  or  better,  but  plasma  is 
usually  effective. 

(2)  Safety,  (a)  There  is  a  risk  of 
transmission  of  hepatitis  with  the 
infusion  of  plasma.  This  can  be 
decreased  by  careful  selection  of  donors 
and  testing  each  unit  for  HBsAG,  but  a 
risk  remains. 

(b)  There  is  a  risk  of  hemolytic 
transfusion  reaction  associated  with 
infusion  of  plasma  without 
consideration  of  the  ABO  groups  of  the 
donor  and  recipient.  This  can  be 
minimized  by  using  group-specific 
plasma. 

(3)  Benefit/risk.  There  are  several 
other  products  that  produce  the  same  or 
a  similar  clinical  effect  that  are  not 
associated  with  the  same  risks.  In 
comparison  to  these  products,  the  risks 
of  using  single  donor  plasma  exceed  the 
benefits  for  this  indication. 

b.  Supply  of  coagulation  factors  other 
than  Vand  V7//— (1)  Effectiveness. 
Plasma  clotting  factors  other  than 
factors  V  and  VIII  are  present  in  Single 
Donor  Plasma  in  approximately  normal 
amount.  When  administered 
intravenously,  the  activity  in  the 
circulation  is  proportional  to  the  volume 
given.  In  severely  deficient  subjects,  the 
circulating  level  can  be  increased  to 
approximately  20  percent  of  normal 
without  producing  circulatory  overload. 
This  ivill  often  provide  adequate 
hemostasis  in  uncomplicated  cases. 
Such  treatment  is  not  adequate  for 
severe  bleeding  episodes  or  when 
surgery  is  required. 

(2)  Safety,  (a)  The  risk  of  hepatitis  is 
present. 
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(b)  The  danger  of  circulatory  overload 
must  be  considered  when  attempting  to 
produced  and  maintain  hemostatic 
clotting  factor  levels. 

(3)  Benefit/risk,  When  a  relatively 
small  increase  in  circulating  levels  of 
deficient  coagulation  factors  is  desired, 
the  benefits  of  Single  Donor  Plasma  are 
considerably  greater  than  the  associated 
risks  for  this  indication. 

c.  Recommendations.  (1)  Single  Donor 
Plasma  (Human)  should  be  placed  in 
Category  I. 

(2)  The  use  of  this  product  for  plasma 
fractionation  should  be  encouraged. 

(3)  The  name  of  the  product  should  be 
"Single  Donor  Plasma". 

(4)  Indications  for  use  in  hypovolemia 
should  be  stated  in  labeling  in  relation 
to  the  hepatitis  risk. 

3.  Indications  for  the  administration 
of  Single  Donor  Plasma  (Human)-Fresh 
Frozen — a.  Source  of  factor  V  and 
VIII— (1)  Effectiveness.  Plasma  clotting 
factors,  including  factors  V,  are  present 
in  approximately  normal  amounts  in  this 
product.  When  administered 
intravenously,  the  circulating  levels  are 
increased  proportionally  to  the  volume 
infused.  Levels  approaching  20  percent 
of  normal  can  be  achieved  by  infusing 
this  product  into  severely  deficient 
patients. 

(2)  Safety,  (a)  The  risk  of  hepatitis  is 
present. 

(b)  The  risk  of  circulatory  overload  is 
present. 

(3)  Benefit/risk,  (a)  This  product  is  the 
only  available  source  of  factor  V  for 
human  use.  When  used  appropriately  in 
patients  with  a  bleeding  episode 
associated  with  severe  factor  V 
deficiency,  the  benefits  far  exceed  the 
risks. 

(b)  This  product  is  a  source  of  factor 
VIII  in  relatively  small  amounts.  In  view 
of  the  availability  of  other  more 
concentrated  sources  of  factor  VIII  the 
benefits  expected  are  minimal. 

(c)  As  a  source  of  coagulation  factors 
other  than  factor  V  and  VIII,  the 
benefits/risks  are  equivalent  to  those  of 
Single  Donor  Plasma. 

(4)  Recommendations,  (a)  Single 
Donor  Plasma  (Human)-Fresh  Frozen 
should  be  placed  in  Category  I  as  a 
source  for  the  administration  of  factor 
V. 

(b)  The  name  of  the  product  should  be 
"Single  Donor  Plasma  (Human)-Fresh 
Frozen". 

(c)  The  utilizaton  of  more  of  this 
product  as  a  starting  material  for 
preparation  of  factor  VIII  concentrates 
should  be  encouraged. 

(d)  Studies  to  develop  a  factor  V 
concentrate  should  be  encouraged. 
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10.  Normal  Senim  Albumin  (Human) 

Generic  Statement 

1.  Introduction.  Albumin  has  at  least 
two  major  functions,  providing  plasma- 
specific  osmotic  activity,  and  performing 
an  important  carrier  function  by 
transporting  various  substances  in  a 
bound  state.  Both  of  these  functions 
relate  to  albumin  in  the  plasma.  Most 
albumin  normally  exists  in 
extravascular  sites.  It  is  not  known 
whether  this  albimiin  performs  any 
specific  functions  or  represents 
preformed,  stored  material  available  in 
case  of  sudden  need. 

a.  Plasma-specific  osmotic  activity. 
Starling's  law  of  fluid  exchange  across 
the  capillary  bed  postulates  a  major  role 
for  plasma-speciHc  osmotic  activity  in 
determining  the  distribution  of  fluid 
across  the  capillary  membrane  (Ref.  1]. 
Normally,  70  percent  of  this  activity  is 
provided  by  albumin.  Starling's  law  is 
not  fundamentally  a  biological 
phenomenon,  but  is  rather  the 
application  of  basic  and  well- 
estabhshed  physical  principles  to  the 
biological  situation.  Some  relatively 
recent  "criticism"  of  this  law  (Ref.  2)  has 
tended  to  confuse  the  validity  of  the 
formulation  with  the  definition  of  the 
conditions  under  which  it  operates. 
Starling's  original  formulation  was 
clearly  a  gross  oversimplification,  but 
was  based  on  what  was  known  at  that 
time.  Almost  all  relevant  conditions 
have  since  been  defined  in  much  greater 
detail.  Perhaps  most  importantly,  it  is 
now  apparent  that  the  conditions  under 
which  this  principle  operates  are 
different  in  different  parts  of  the  body: 
Interstitial  fluid  pressure,  interstitial 
albumin  concentration,  intravascular 
pressure,  and  even  vascular 
permeability  all  vary  in  different  organs 
and  regions.  Failure  to  take  these 
differences  into  account  explains  most  if 
not  all  of  the  discrepancies  that  have 
been  claimed  to  exist  relative  to 
Stariing's  law  (Ref.  3). 

Understanding  of  the  situtation  is 
further  complicated  by  some  of  the  self- 


correcting  features  of  lowering  the 
concentration  of  albumin  in  the  plasma. 
There  is  a  concurrent  lowering  of  the 
interstitial  concentration  of  albimiin, 
minimizing  the  change  in  the 
transcapillary  gradient,  a  rise  in 
interstitial  fluid  pressure  as  fluid 
accumulates  which  also  resists  egress  of 
fluid  from  the  capillaries,  and,  in  many 
organs,  an  increase  in  lymphatic  return 
to  minimize  the  extravascular 
accumulation  of  edema.  In  addition,  the 
normal  level  of  albiunin  in  plasma  is 
well  above  that  necessary  to  prevent 
gross  extravascular  shifts  of  fluid. 
Nevertheless,  numerous  studies  have 
shown  that  when  albimiin  concentration 
is  lowered,  it  is  easier  to  induce  the 
formation  of  interstitial  edema,  and  this 
is  the  essence  of  Starling's  formulation. 
Clinical  experience  is  also  concordant 
with  the  above  relationship,  but  the 
quantitative  details  are  far  from  clear. 
Certain  populations  of  patients  can 
tolerate  hemodilution  quite  well:  the 
level  of  hypo-albimiinemia  at  which 
clinically  worrisome  changes  appear  in 
other  patients  is  very  variable,  "thus, 
empiricism  and  experience  still 
dominate  clinical  practice,  and  much 
more  detailed  knowledge  of 
transcapillary  fluid  dynamic  will  be 
needed  before  clinical  use  of  albumin 
for  its  osmotic  effects  can  be  placed  on 
a  firm  rational  basis.  Some  of  what  is 
known  about  various  disease  states  will 
be  reviewed  later. 

b.  Carrier  protein.  Albumin  is  second 
only  to  hemoglobin  as  the  major 
"carrier"  material  in  the  blood.  A  large 
number  of  naturally  occurring  and 
therapeutically  administered  substances 
are  transported  in  the  blood  partially 
bound  to  albumin  (Ref.  4).  Albumin  can 
bind  substances  with  positive  or 
negative  charges,  as  well  as  a  wide 
variety  of  imcharged  substances.  Among 
the  natural  substances  carried  by 
albumin,  the  most  important  may  be  the 
long-chain  fatty  acids.  These  are  the 
major  fuel  substrates  for  the  body,  but 
are  toxic  in  even  small  concentrations  if 
unbotmd  or  nonesterified.  They  are 
carried  almost  totally  bound  to  albumin, 
with  varying  degrees  of  affinity  (Ref.  5). 
In  the  boimd  form  they  do  not  damage 
cell  membranes  or  capillary  walls.  A 
variety  of  other  Upids  are  also  carried 
largely  bound  to  albumin,  as  are  certain 
divalent  metals  (calcium,  copper  and 
possibly  zinc),  bilirubin,  tryptophan 
which  is  the  only  amino  acid  present  in 
bound  form  in  the  circulation,  and  many 
more  substances.  The  binding  of 
bilirubin  as  in  hemolytic  disease  of  the 
newborn  and  of  tryptophan  as  in  cases 
of  hepatic  encephalopathy  may  be 
closely  related  to  these  and  other 
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disease  states.  Similar  clinical  disorders 
have  not  been  identified  for  the  bound 
lipids,  although  marked  hyperlipemia  is 
characteristic  of  severe  hypo- 
albuminemia  and  reverses  when 
albumin  is  administered.  Binding  of 
certain  hormones  may  also  have 
physiologic  significance,  as  may  the 
binding  and  transport  of  many  other 
substances  normally  carried  in  the 
blood. 

A  very  large  variety  of  drugs  are 
carried  in  the  blood  partially  bound  to 
albumin  (Ref.  6).  The  important 
pharmacodynamic  features  of  these 
drugs  such  as  levels  in  the  interstitial 
fluid  and  urinary  excretion  are  usually 
determined  by  the  proportion  of  the  dirug 
that  is  unbound. 

In  spite  of  these  considerations,  it  has 
been  difficult  to  attribute  specific 
harmful  effects  to  loss  of  the  carrier 
function  of  albumin  in  severe 
hypoalbuminemia  except  in  hemolytic 
disease  of  the  newborn.  There  are  many 
interrelationships  between  and  among 
substances  bound  to  albumin  with  some, 
especially  the  fatty  acids  and  certain 
drugs,  interfering  with  the  binding  of 
m^y  others.  Competitive  binding  must 
certainly  accentuate  effects  at  lower- 
than-normal  concentrations  of  albumin. 
As  knowledge  of  pharmacodynamics 
increases,  the  binding  function  of 
albumin  is  likely  to  be  increasingly 
recognized  as  important. 

c.  Normal  albumin  dynamics. 
Albumin  has  been  difficult  to  study 
because  of  its  long  persistence.  15  to  20 
days,  and  multicompartmental 
distribution  with  varying  equilibration 
times.  This  requires  a  long  period  of 
steady  state  conditions  for  the 
establishment  of  equilibration  curves 
and  precludes  the  study  of  many 
important  but  unstable  clinical  states. 
The  normal  total  mass  of  albumin  in  a 
70  kg  adult  probably  exceeds  300  grams 
with  a  turnover  of  15  grams  per  day 
(Refs.  4  and  7). 

(1)  Albumin  production.  Albumin  is 
synthesized  in  the  liver  and  seems  to  be 
released  directly  into  hepatic  sinusoidal 
blood  rather  than  by  way  of  the  thoracic 
duct.  The  rate  of  synthesis  is  very 
sensitive  to  the  supply  of  amino  acids 
presented  to  the  liver.  Complete  fasting 
can  reduce  the  rate  of  synthesis  by  50 
percent  within  a  few  hours,  with 
recovery  beginning  within  minutes  of 
refeeding.  A  number  of  amino  acids  are 
specifically  effective  in  stimulating 
synthesis  of  albumin.  All  of  these  also 
^ltimulate  synthesis  of  urea.  Some  of 
these,  tryptophan  and  ornithine 
specifically,  are  incorporated  sparingly 
or  not  all  all  into  the  protein 
synthesized. 


Hormonal  balance  probably 
influences  the  rates  of  synthesis  for 
albumin.  Cortisol,  thyroxine,  and  growth 
hormone  appetu-  to  stimulate  synthesis. 
Although  not  specifically  studied, 
glucagon  is  likely  to  have  the  opposite 
effect  A  certain  amount  of  insulin  may 
be  necessary  to  achieve  maximum  rates 
of  albumin  synthesis. 

One  of  the  main  mechanisms 
controlling  albumin  metoliusm  is  the 
concentration  of  colloid  in  the 
interstitial  spaces  of  the  liver  (Ref.  8).  As 
this  concentration  increases,  the  rate  of 
synthesis  of  albumin  decreases.  Almost 
any  osmotically  active  material  seems  to 
be  effective  in  decreasing  the  rate  of 
synthesis:  dextran,  gamma  globulin,  or 
albumin  itself.  Some  authors  seem  to 
believe  that  hyperoamolality  due  even  to 
small  molecular  species  will  inhibit 
synthesis.  The  rate  of  degradation  does 
not  decrease  proportionately,  and  the 
level  of  albumin  in  the  blood  falls  until 
the  concentration  of  large  molecular 
colloid  in  the  hepatic  interstitial  space 
returns  to  normal. 

(2)  Degradation  of  albumin. 
Remarkably  little  is  known  about  the 
site  or  control  of  degradation  of 
albumin,  when  one  considers  its 
physiological  importance  and  the  large 
amount,  about  15  grams,  normally 
catabolized  daily.  Several  experiments 
suggest  that  synthesis  and  degradation 
are  not  interdependent.  In  the  absence 
of  better  data,  the  liver  seems  to  be  a 
likely  site  for  degradation  of  albumin, 
but  in  vitro  studies  on  liver  slices  do  not 
confirm  this. 

Rates  of  degradation  increase 
markedly  with  induced 
hyperalbuminemia  and  decrease  during 
starvation.  The  great  void  in  our 
knowledge  regarding  albumin 
degradation  and  its  control  seriously 
impair  understanding  of  the  overall 
control  of  albumin  metabolism. 

(3)  Body  distribution  of  albumin. 
Although  there  is  some  disagreement 
about  details,  two  different  methods  of 
analysis  indicate  that  most  of  the 
albumin  is  normally  outside  the  plasma, 
probably  60  to  67  percent  (Ref.  9).  Most 
of  the  extravascular  albumin  is  present 
in  the  skin,  less  in  muscle  which  has  a 
low  concentration  of  albumin  in  a  large 
total  volume  of  interstitial  fluid,  less  in 
the  gut,  and  very  little  in  the  liver  or 
other  viscera.  Extravascular  albumin 
equilibrates  at  different  rates  with  the 
plasma  pool;  it  is  most  rapid  for  muscle, 
slower  for  the  skin,  and  very  slow  for 
the  gut.  The  extravascular  albumin 
returns  to  the  plasma  mainly  by  the 
thoracic  duct.  The  rate  of  return  of 
albumin  from  all  extravascular  sites  is 
very  much  slower  than  the  rate  of  return 


of  interstitial  water.  This  suggests  that 
there  is  a  distinct  holding  mechanism  for 
albumin  in  the  into^titial  matrix  similar 
to  molecular  sieving,  with  different 
features  of  the  general  process  in 
different  tissues. 

2.  Indications  for  the  clinical  use  of 
albumin.  Albumin  is  used  clinically  for 
many  different  reasons.  The  survey 
recently  reported  by  Sgouris  and  Dorsey 
generally  confirms  the  usually  stated       , 
categories  of  reasons  given  for  usage: 
these  are  the  only  such  data  available  in 
the  U.  S.  (Ref.  10).  Some  of  the  present 
albumin  usage  is  plainly  mistaken 
because  of  oversights  in  ordering  its 
administration  (Ref.  11),  but  much  of  its 
use  follows  a  certain  logic.  Before 
considering  some  of  these  specific 
categories,  some  goieral  comments  may 
be  useful.  ^ 

Personal  experience  of  members  of 
the  Panel  indicates  that  very  few 
physicians,  including  well-trained  house 
staff,  understand  the  arithmetic  of  the 
distribution  of  adnanistered  albumin. 
Many  physicians  are  completely 
unaware  of  the  existence  of 
extravascular  stores  of  this  protein  in 
equihbrium  with  the  plasma;  very  few 
know  the  approximate  size  of  these 
stores  or  are  aware  of  the  complex, 
changing  relationships  between  blood 
levels  and  interstitial  levels  that  occur 
as  hypoalbuminemaa  develops.  All  of 
these  voids  in  knowledge  lead  to  very 
gross  underestimations  of  the  amount  of 
albumin  needed  to  achieve  a  desired 
effect.  Most  clinicians  also  seriously 
underestimate  the  half-life  of  human 
albumin,  but  this  error  is  not  enough  to 
offset  their  gross  underestimation  of 
requirements.  Just  as  importantly,  few 
clinicians  can  really  expla;n  why  the 
blood  level  of  albumin  they  have  chosen 
is  desirable.  Perhaps  the  raost  rational 
practitioners  are  the  complete 
empiricists  who  administer  albumin 
uptil  the  blood  levels  increase  or,  if 
appropriate,  blood  pressure,  urinary 
output  or  arterial  oxygen  pressure 
increase,  or  until  edema  subsides. 
Sometimes  the  end  point  of  this  pattern 
of  administration  is  very  vague,  but 
usually  it  is  a  rational  goal.  Given  the 
regrettable  ignorance  of  most  clinicians 
about  the  physiology  of  the  product  they 
are  prescribing  and  its  quantitative 
aspects,  the  empirical  approach  is 
perhaps  the  safest  for  the  individual 
patient.  It  is  not  the  best  for  the  blood, 
plasma,  and  albumin  suj^ply  system, 
however.  As  Lundsgaard-Hansen  has 
implied  for  Switzerland  (Ref.  12).  and 
also  in  the  United  States,  albumin  is 
used  in  too  many  patients  in  quantities 
too  small  to  do  many  of  them  much  good 
even  if  they  did  need  it. 
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a.  Hypovolemia — (1)  Rationale  and 
effecii  veness  for  use  in  hypovolemia. 
Probably  the  commonest  reason  for 
using  albumin  is  to  expand  blood 
volume.  Occasionally  it  is  used  as  the 
primary  a^nt  for  this  purpose;  more 
commonly  it  is  used  to  supplement 
simple  salt  solutions,  and  occasionally  it 
is  used  to  supplement  administration  of 
sedimented  or  frozen,  gashed  red  cells. 
Some  of  this  use  is  for  a  combined 
indication  of  hypovolemia  with 
hypoalbuminemia  when  an  increase  in 
cardiac  output  is  sought  in  such  a 
patient  who  may  also  already  have 
peripheral  edema. 

The  normal  response  to  hemorrhage 
consists  of  an  initial  intravascular  shift 
of  protein-poor  interstitial  fluid.  There  is 
a  gradual  shift  of  albumin  back  into  the 
vascular  space,  largely  via  the  thoracic 
duct,  with  an  overall  "buffering"  of  the 
intravascular  mass  of  albumin  by  a 
greater  decrement  in  the  extravascular 
mass  once  equilibrium  is  reached  (Refs. 
7  and  13).  This  is  characteristic  of  the 
response  to  sudden  loss  of  albumin 
regardless  of  the  cause.  The  sites  of 
extravascular  albumin  storage  are 
primarily  the  very  organs  in  which 
capillary  pressure  is  reduced  in 
response  to  hypovolemia,  especially  the 
skin.  This  suggests  that  physical  forces 
have  much  to  do  with  this  buffering 
mechanism.  No  other  control  mechanism 
has  been  identified  or  suggested. 

The  rate  of  synthesis  of  albumin 
varies  inversely,  and  the  rate  of 
degradation  varies  directly  with  its 
concentration  in  the  interstitial  space  of 
the  liver.  The  mechanisms  of  this 
regtilation  are  unknown.  The 
intravascular  concentration  of  albumin 
is  thus  restored  back  nearly  to  normal 
within  a  few  days  even  without 
supplementation  by  administered 
albumin. 

One  disadvantage  to  the  use  of 
albumin  to  restore  blood  volume  is  its 
long  persistence.  If  the  need  for  red  cells 
becomes  apparent  after  administration 
of  a  large  volume  of  albumin,  one  must 
either  wait  for  its  equilibration 
throughout  the  system,  or  perform 
phlebotomy  or  plasmapheresis,  or  run 
the  risk  of  overloading  the  circulation 
with  the  administered  cells.  The 
practical  disadvantages  of  albumin 
therapy  are  those  of  cost  and 
availability. 

(2)  Bums.  Bum  treatment  represents  a 
special  situation.  Pruitt  and  associates 
(Ref.  14)  and  Baxter  (Ref.  59)  have 
presented  evidence  in  patients  that 
supplemental  albumin  with  isotonic  or 
slightly  hypotonic  salt  sohitions 
•contributes  nothing  to  the  expansion  of 
the  plasma  volume  in  the  first  24  hours 
after  a  major  bum.  Its  use  in  these 


circimistances  does  not  seem  rational.  A 
recent  study,  however,  indicates  that 
supplemental  albumin  may  be  useful  in 
the  early  post-bum  period  if  used  with 
hypertonic  saline  solutions  (Ref.  60). 
Interestingly,  these  patients  had  normal 
rates  of  disappearance  of  albumin  from 
the  circulation,  in  marked  contrast  to 
patients  treated  with  other  regimens  and 
studied  in  this  and  other  series.  A 
number  of  unanswered  questions 
remain,  and  more  study  is  clearly 
needed. 

Large  amounts  of  protein  are  lost  into 
the  bum  wound  for  significant  periods 
of  time.  One  of  the  major  sites  of 
albumin  storage,  i.e.,  the  skin,  is 
partially  destroyed  and  the  albiunin  that 
has  been  thermally  altered  by  the  bum 
is  almost  certainly  removed  at  an 
accelerated  rate.  Paralytic  ileus  usually 
occurs  in  burned  patients  and  interferes 
with  nutrition.  Some  degree  of  infection 
is  always  present,  and  a  prolonged 
maximum  stress  response  with  a 
prolonged  catabolic  state  is  also 
produced.  Massive  edema  usually 
develops.  Repeated  skin  grafting 
operations  are  necessary.  All  of  this  can 
create  the  need  for  administering  very 
large  amounts  of  albumin 
therapeutically.  There  is  still 
disagreement  about  administering 
albumin  early  after  bum  injury,  but  even 
extensive  nutritional  support  may  have 
to  be  supplemented  with  the 
administration  of  albimiin  later  in  the 
care  of  such  patients  until  the  bum 
wounds  are  healed. 

(3)  Miscellaneous  uses  of  albumin  in 
hypovolemia.  Albumin  is  used  to 
replace  blood  volume  in  a  variety  of 
special  situations,  such  as  exchange 
plasmapheresis,  "total  body  washout." 
and  to  supplement  extensive  use  of  red 
blood  cell  concentrates  or  frozen, 
washed  red  blood  cells.  In  these 
circumstances,  clotting  factors  are  not 
replaced  exogenously,  and  there  is  often 
a  lack  of  awareness  of  the  significant 
amount  of  citrate  in  these  preparations. 
Other  indications  for  the  use  of  albumin 
are  quite  nonspecific  and  represent 
combinations  of  hypovolemia  and 
hypoalbuminemia  as  in  pancreatitis, 
trauma,  hemorrhage,  "shock," 
cardiopulmonary  bypass,  and      , 
hemodialysis. 

(4)  Effectiveness  of  the  use  of  albumin 
for  hypovolemia.  The  older  literature 
confirms  the  effectiveness  of  albumin 
prepared  by  the  Cohn  fractionation 
method  in  supplementing  circulating 
levels  of  albumin  in  the  recipient  with  a 
variety  of  illnesses,  includinjg 
hypovolemia,  and  in  restoring  blood 
volume  toward  normal  (Ref.  15).  The 
specific  treatment  of  blood  loss  with 
plasma  proteins,  however,  l$as  been  an 


uncertain  area.  There  is  much 
experimental  and  some  clinical  evidence 
of  less-than-expected  effectiveness  of 
albumin  administration  in  promoting 
survival  (Ref.  16).  Most  of  Uiese  studies 
used  raw  plasma  rather  than  albumin, 
and  it  is  likely  that  there  were 
differences  in  the  degree  of  protein 
denaturation.  The  role  of  albumin 
prepared  by  Cohn  fractionation  in 
resuscitating  patients  from  hemorrhage 
remains  to  be  defined,  especially  as  it 
can  be  compared  with  other  currently 
used  treatments  for  this  condition. 
Recent  evidence  indicates  that  simple 
electrolyte  solutions  may  be  equally 
effective  in  many  patients  at  far  less 
cost  (see  section  on  acute  pulmonary 
insufficiency). 

(5)  Safety  albumin  for  use  in 
hypovolemia.  Albumin  appears  to  be 
inherently  safe.  The  main  potential 
problems  of  its  use  relate  to  its 
physiologic  effects.  The  restoration  of 
blood  volume  in  a  hypovolemic  patient 
may  result  in  renewed  bleeding  from 
transected  blood  vessels.  The  expansion 
of  blood  volume  by  administering 
albumin  without  red  blood  cells  was 
discussed  above.  Concentrated  albumin, 
above  5  grams/dL,  requires  the 
administration  of  additional  noncolloid 
containing  fluids  unless  the  patient  is 
already  overload  with  interstitial  fluid. 
Administering  to  much  albumin  cab 
overload  the  circulation  and  precipitate 
pulmonary  edema. 

(6)  Benefit/ risk  evaluation  of  albumin 
for  use  in  hypovolemia.  When  properly 
used  for  hemorrhage,  albumin  appears 
to  be  significantly  beneficial  at  very 
little  risk. 

(7)  Recommendations  for  albumin 
administration  in  hypovolemia. 
Hypovolemia  is  a  valid  indication  for 
administering  altnunin.  It  is  not  however 
clear  that  albumin  adds  any  therapeutic 
effect  to  the  use  of  simpler  electrolyte 
solutions  when  treating  limited 
hemorrhages.  (See  the  section  on 
pulmonary  insufficiency). 

(8)  Labeling  changes  for  use  in 
hypovolemia.  The  appropriate 
precautions  discussed  here  should  be 
included  in  all  labeling.  Use  of  25- 
percent  albumin  as  the  primary 
treatment  for  hypovolemia  is 
questionable,  and  it  should  not  be  used 
as  such  unless  the  patient  is  already 
edematous.  If  the  5-percent  preparation 
of  albumin  is  not  available,  25  percent 
albumin  may  be  used  with  concurrent 
administration  of  an  appropriate  volume 
and  kind  of  fluid 

b.  Hypoproteinemia — [".]  RationaJe 
and  effectiveness  for  use  in 
hypoproteinemia.  Albumin  is  ofter  used 
to  mobilize  or  prevent  the  formation  of 
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perjheral  edema  in  patients  with 
significant  hjrpoalbumineniia.  As 
previously  discussed,  the  deficit  in 
albumin  is  usually  grossly 
underestimated,  and  in  situations  with 
large  continuing  losses  of  albumin  this 
treatment  will  have  very  temporary 
effects.  Aside  from  the  specific  effects 
on  pulmonary  function,  it  is  not  clear 
what  is  gained  therapeutically  by 
increasing  the  plasma  concentration  of 
albumin,  and  what,  it  any,  is  the 
minimum  desirable  level. 
Hypoproteinemia  is  one  of  the 
conditions  that  is  associated  with 
impaired  heaUng  of  wounds  (Red.  17).  It 
is  not  known  to  what  extent 
hypoalbuminemia  contributes  to  this, 
and  how  eff^ective  the  infusion  of 
albumin  might  be  in  restoring  the 
capacity  for  healing  wounds.  Congenital 
analbuminemia  is  rare  but  seemingly 
well  tolerated.  There  are  undoubtedly 
several  compensatory  mechanisms  in 
this  condition  which  may  not  operate  in 
acquired  hypoalbuminemia.  To  the 
extent  that  the  cause  of  the 
hypoalbuminemia  can  be  identified  and 
corrected,  it  should  be,  as  this  will  be 
much  more  effective  from  every 
viewpoint. 

There  are  a  number  of  clinical 
situations  in  which  chronic 
hypoproteinemia  is  conunon.  Each  has 
specidi  considerations.  There  are  at 
least  two  separate  problems  in  patients 
with  cirrhosis.  The  rate  of  sythesis  of 
albumin  may  be  decreased  because  of 
functional  impairment  of  the  liver,  but 
ofter  this  can  be  returned  to  normal  by 
stopping  the  ingestion  of  alcohol  and 
providing  adequate  nutrition  (Ref.  18). 
The  rate  of  degradation  of  albumin  is 
also  decreased,  but  not  sufficiently  to 
preserve  normal  blood  levels. 
Administered  albumin  effectively,  but 
temporarily,  restores  blood  levels 
toward  normal  in  the  absence  of  ascites. 
If  ascites  is  present,  the  sequestration  of 
albumin  in  ascitic  fluid  can  constitute  a 
marked  distributional  abnormality. 
Albumin  appears  to  enter  the  ascites 
directly  from  the  liver.  The  total  mass  of 
body  albumin  may  be  greater  than 
normal,  but  severe  hypoalbuminemia  is 
usually  present.  Administered  albumin 
ofter  has  little  effect  in  reducing  the 
ascites  if  the  ascites  has  proven 
resistant  to  currently  available  diuretics 
and/or  aldosterone  antagonists. 

The  nephortic  syndrome  epitomizes 
the  pathological  losses  of  albumin  that 
can  occur  with  renal  disease.  With 
marked  albuminuria,  synthetic  rates  are 
markedly  increased  provided  nutrition  is 
maintained.  Rates  of  albumin 
degradation  are  decreased.  The 
compensatory  shift  of  extravascular 


albumin  to  the  plasma  can  be  altered  by 
extensive  peripheral  edema  with 
expansion  of  the  interstitial  space. 
Infusions  of  albumin  can  help  mobilize 
edema,  but  he  effects  will  be  very  brief 
as  long  as  rapid  loss  of  albumin 
continues. 

Interpretation  of  albumin  dynamics  in 
the  patient  with  gastrointestinal  disease 
can  be  very  difficult.  The  gut  can 
certafnly  shed  large  quantities  of 
albumin  and.  like  the  kidney,  constitutes 
a  site  of  major  loss.  Many 
gastrointestinal  diseases  will  also 
produce  impaired  absorption  of 
nutrients  [Ref.  19).  The  responses  in 
albumin  production  of  these  patients  to 
total  parenteral  nutrition  indicates  that 
malabsorption  dominates  in  many 
patients  with  inflammatory  bowel 
disease. 

Pemphigus  is  another  condition  in 
which  very  large  amounts  of  albumin 
can  be  lost  continously.  If  the  oral  cavity 
is  involved,  nutrition  may  also  be 
impaired.  Any  extensive  exfoliative 
condition  of  the  skin  can  do  the  same. 

(2)  Safety  of  the  administration  of 
albumin  in  hypoproteinemia.  Again, 
caution  is  required  when  using  albumin 
in  an  anemic  patient,  because  the 
expansion  of  plasma  volume  will 
decrease  the  concentration  of 
hemoglobin  in  the  blood. 

(3)  Benefit/risk  of  the  administration 
of  albumin  for  hypoproteinemia.  Older 
literature  and  current  clinical  experience 
supports  the  effectiveness  of  currently 
available  preparations  of  albumin  in 
restoring  the  plasma  levels  of  albumin 
back  toward  normal  in  these  conditions, 
if  the  distributional  aberrations  are 
taken  into  consideration  (Ref.  15).  With  ^ 
rapid  continued  loss  of  albumin,  the 
effects  of  its  administration  will  be  verj' 
transient. 

The  risk  of  administrating  albumin  is 
low  except  when  concentrated  albumin 
is  given  rapidly  to  an  edematous, 
hypoalbuminemic  patient.  It  is  estimated 
that  1  gram  of  albumin  holds  17  to  18  mL 
water  in  the  plasma  volume.  Rapid 
administration  of  the  25-percent 
concentration  material  to  an  edematous 
patient  can  easily  precipitate  pulmonary 
edema.  The  concurrent  administration  of 
a  non  plasma  expanding  diuretic  to 
reduce  plasma  volume  may  be  useful  in 
this  situation,  but  careful  monitoring  and 
slower  rates  of  administration  are  even 
more  desirable. 

(4)  Recommendations  for  the 
administration  of  albumin  in 
hypoproteinemia.  More  basic  research  is 
needed  to  define  the  levels  at  which 
hypoalbuminemia  becomes  harmful,  and 
when  correction  by  supplementation  is 
worthwhile.        , 


(5)  Recommendations  for  labeling  of 
albumin  for  administration  for 
hypoproteinemia.  Labeling  should 
emphasize  the  danger  of  inducing 
pulmonary  edema  when  giving 
concentrated  (2$  percent)  albumin  to  an 
edematous,  hypoalbuminemic  patient. 
Correction  of  the  underlying  defect 
should  also  be  emphasized  as  the 
preferable  approach  to  treating  hypo- 
albuminemia.    ( 

c.  Acute  pulmonary  insufficiency — (1) 
Rationale  for  use  of  albumin  in  acute 
pulmonary  insufficiency.  There  is 
considerable  disagreement  concerning 
the  role  of  plasma  concentrations  in  the 
development  and  treatment  of  acute 
pulmonary  insufficiency.  On  one  side,  it 
is  clear  that  decreasing  the  albumin 
concentration  in  the  prefusate  of  the 
isolated  lung  increases  the  ease  with 
which  pulmonary  edema  forms  (Refs.  20 
and  21).  Arterial  oxygenation  in  patients 
with  acute  pulmonary  insufficiency  may 
improve  with  the  concurrent 
administration  of  albumin  and  diuretics 
(Refs.  22  and  23).  Some  studies  show  a " 
significant  degree  of  hypoalbuminemia 
in  most  patients  with  acute  respiratory 
failure  not  due  to  left  ventricular  failure 
(Refs.  23  through  25,  61  and  62),  but  this 
does  not  prove  a  cause-and-effect 
relationship.  Skfllman  et  al.  have  shown 
in  a  prospective,  semi-controlled  study 
on  surgical  patients  that  adding  albumin 
to  the  therapeutic  fluid  regimen  is 
associated  with  less  subsequent 
impairment  of  oxygenation  (Ref.  26),  but 
the  patients  were  treated  with 
predetermined  volumes  of  fluid.  Elective 
hemodilution  with  solutions  containing 
albumin  appeared  to  cause  less 
impairment  of  pulmonary  function  than 
hemodilution  with  simple  salt  solutions, 
but  the  studies  were  not  concurrent  or 
randomized  (Ref.  63). 

On  the  other  side  of  the  question, 
there  are  now  several  prospective,  well- 
controlled  studies  in  patients 
resuscitated  from  serious  injury  or 
studied  through  major  intraabdominal 
operations,  in  which  treatment  with 
isosmotic  albumin  was  compared  with 
treatment  with  simple  electolyte 
solutions.  No  differences  were  obserxed. 
cither  in  gross  clinical  results  or  on 
sophisticated  testing  of  pulmonary 
function  (Refs.  64  and  65).  Several 
studies  are  noteworthy  because  of  the 
surprisingly  small  decreases  in  albumin 
concentration  that  were  produced  by  the 
use  of  simple  salt  solutions  as  treatment 
for  major  hemorrhages  (Refs.  64  and  66). 
In  one  study,  serum  colloid  osmotic 
pressure  was  reduced  to  about  60 
percent  of  normal,  perhaps  because  the  • 
study  group  was  comprised  of  older 
patients  undergoing  extensive 
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retroperitoneal  dissection  (Ref.  65). 
These  patients  were  carried  through  the 
operative  period  with  acceptable 
pulmonary  function,  at  least  equal  to 
that  of  the  control  group  treated  with 
supplemental  albumin.  These  patients 
were  very  carefully  monitored  for 
changes  in  pulmonary  capillary  wedge 
pressure,  however,  and  this  may  be  a 
requirement  for  such  methods  in 
patients  of  this  type.  More  clinical 
studies  of  a  similar  type  are  currently 
underway,  involving  various  specific 
groups  of  patients.  Such  studies  will 
greaUy  clarify  the  extent  to  which 
supplemental  albumin  is  needed  (or  not 
needed)  in  the  treatment  of  acutely  ill 
patients.  The  best  current  data  relate  to 
patients  treated  for  acute  hemorrhage 
and  indicate  that  extensive  blood  loss 
can  be  treated  with  simple  electrolyte 
solutions  without  use  of  supplemental 
albumin,  even  when  red  cell 
preparations  must  also  be  used. 

The  physiological  basis  for  this 
surprising  result  is  now  being 
investigated  in  controlled  laboratory 
experiments.  Much  of  this  work  is  also 
still  in  progress,  but  studies  of  the 
lymphatic  drainage  of  the  lungs 
indicates  that  the  consentration  of 
albumin  in  the  interstitial  fluid  of  the 
lungs  falls  rapidly  with  an  acute 
decrease  in  the  concentration  in  the 
plasma,  thereby  tending  to  minimize  a 
change  in  the  transcapillary  gradient.  In 
addition,  the  rate  of  pulmonary 
lymphatic  drainage  can  increase 
markedly,  protecting  the  lungs  from 
flooding.  One  result  of  this  relative 
resistance  of  the  lungs  to  flooding  is  that 
excessive  amounts  of  salt  and  water 
tend  to  be  sequestered  in  other  sites  in 
the  body,  especially  skin,  fat,  and 
muscle  (Ref.  67). 

Most  of  these  studies  only  cover  the 
acute  phase  and  deal  Mfith  otherwise 
normal  individuals.  These  results  might 
not  occur  in  other  clinical 
circumstances.  It  is  worth  noting  that 
the  incidence  of  pulmonary  dysfunction 
after  use  of  large  amounts  of  salt  and 
water  may  also  be  effected  by  post- 
resuscitative  renal  function,  indicating 
that  the  compensatory  mechanisms  are 
limited  (Refs.  68  and  69).  Even  with 
gross  overloading  with  salt  and  water, 
hydrostatic  pressure  may  be  a  more 
important  determinant  of  the  formation 
of  pulmonary  edema  than  plasma 
osmotic  pressure  (Refs.  65  and  70). 

The  proper  use  of  supplemental 
albumin  in  patients  with  already 
established  acute  pulmonary 
insufficiency  without  chronic  lung 
disease  is  even  less  clear.  Several 
published  studies  indicate  a  rough 
correlation  between  the  degree  of 


hypoproteinemia  and  various  measures 
of  pulmonary  insufficiency  in  such 
patients,  but  there  is  no  study  showing 
clear  improvement  following 
administration  of  albimiin  only  (Refs.  23 
through  25,  61  and  82).  It  is  possible, 
especially  in  infected  patients,  that  this 
concurrence  of  hypoproteinemia  and 
pulmonary  insu^iciency  represents  the 
effects  of  another  common  cause  rather 
than  direct  cause  and  effect.  At  least 
one  study  now  in  progress  on  such 
patients  who  are  also  hypovolemic 
compares  resuscitation  with  simple  salt 
solutions  versus  isomotic  albumin  (Ref. 
71).  No  functional  differences  were 
found.  It  is  unfortunate  that 
concentrated  albumin  was  not  used  as  a 
test  solution.  As  with  resuscitation  from 
simple  blood  loss,  however,  the 
expected  benefits  of  supplemental 
albumin  in  hypoproteinemic  patients  in 
ventilatory  failure  are  proving 
unexpectedly  difBcult  to  document. 

Established  pulmonary  failure  is  often 
associated  with  markedly  increased 
amounts  of  albumin  in  the  lungs, 
reflecting  a  probable  increase  in 
pulmonary  capillary  premeability  (Ref. 
27).  If  such  indeed,  occurs,  administering 
albumin  would  be  of  litde  help.  Such 
lesions  may  be  irregular  in  distribution, 
however,  (Ref.  72),  and  the  relatively 
normal  areas  of  lung  might  be  protected 
by  maintaining  albimiin  concentrations 
in  the  plasma  near  normal.  Recent 
studies  in  large  primates  (Refs.  28  and 
29]  and  in  rodents  (Ref.  30]  indicate  that 
use  of  albumin  or  plasma  during 
resusitation  from  severe  hemorrhage 
may  in  fact  increase  the  sequestration  of 
fluid  in  the  lungs  and  the  pulmonary 
ultrastnictural  changes  demonstrable 
after  resuscitation.  Some  studies  in 
primates  come  to  the  opposite 
conclusion  (Ref.  31).  Such  studies  in 
animals  must  be  balanced  against  the 
reported  similar  studies  in  patients,  with 
one  exception  discussed  below,  in 
which  use  of  albumin  was  not 
demonstrably  harmful. 

There  is  a  single  published  study  in 
which  use  of  supplemental  albiunin  in 
acutely  injured  patients  was  associated 
with  higher  morbidity,  especially 
pulmonary  insufficiency,  than  use  of 
simple  electrolyte  solutions  (Ref.  73). 
The  patients  treated  with  albumin  in 
this  study  received  the  albumin  on  a 
predetermined  schedule,  and  had 
demonstrably  higher  blood  volumes  and 
very  much  higher  cardiac-filling 
pressures.  It  seems  from  the  data  that, 
too  much  albumin  was  given  to  these 
patients,  with  overexpansion  of  blood 
volumes  to  the  point  of  pulmonary 
edema. 


(2)  Safety  of  albumin  administration 
for  acute  pulmonary  insufficiency.  As 
noted,  the  possibility  exists  that  in 
certain  situations,  albumin  mi^t  worsen 
problems  of  ventilation  and  gas 
exchange.  Aside  from  overexpansion  of 
blood  volume,  however,  this  is 
conjectural,  and  ciurent  evidence  favors 
avoiding  hypoalbuminemia  if  possible  in 
patients  in  acute  respiratory  failure.  Tlie 
exp)ected  beneficial  effects,  however. 
still  lack  clear  documentation  in 
properly  controlled  studies. 

(3)  Benefit/risk  of  administration  of 
albumin  for  acute  pulmonary 
insufficiency.  The  benefits  probably 
significantly  outweigh  the  risks  for  this 
indication,  but  more  study  is  clearly 
needed. 

(4)  Recommendations  for  the 
administration  of  albumin  in  acute 
pulmonar}'  insufficiency.  Considerably 
more  investigation  is  urgently  needed  on 
this  important  problem.  Some  of  this 
research  is  now  underway. 

(5)  Labeling  recommendations  for  the 
administration  in  acute  pulmonary 
insufficiency.  In  the  absence  of  better 
and  more  complete  data,  no  firm 
recommendations  can  be  made.  Any 
labeling  dealing  with  this  indication 
should  indicate  that  some  controversy 
exists. 

d.  Malnutrition — (1)  Rationale  and 
effectiveness  of  the  administration  of 
albumin  in  malnutrition. 
Hypoalbuminemia  develops  during 
protein  or  protein-calorie  deprivation. 
Inadequate  nutritional  intake  leads  to 
rapid  diminution  in  rates  of  albumin 
synthesis  and  degradation  with  some 
decrease  in  the  total  mass  of  albumin 
and  the  expected  shift  of  extra-vascular 
albumin  into  the  vascular  space.  This 
compensatory  shift  which  masks  much 
of  the  true  decrease  in  total  body 
albumin  mass  had  led  to  numerous 
statements  about  the  poor  correlation 
between  serum  levels  of  albumin  and 
nutritional  status.  Better  understanding 
of  the  dynamic  processes  involved  and 
more  precise  methods  of  measurement 
have  shown  that  the  serum  level  of 
albumin  does  indeed  vary  in  the 
expected  manner  with  alterations  in 
nutritional  status.  While  administration 
of  albumin  is  effective  in  temporarily 
correcting  nutritional  hypoalbuminemia 
(Ref.  15),  the  clearly  preferred  treatment 
is  the  correction  of  the  malnutrition. 
Sometimes  this  requires  the  use  of  total 
parenteral  nutrition,  which  carries  with 
it  some  danger,  so  that  costs  and 
benefits  must  be  carefully  evaluated. 

Albumin  given  intravenously  is  not  a 
good  sole  source  of  high  quality  protein 
because  of  its  relative  deficiency  in  two 
essential  amino  acids,  leucine  and 
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tryptophan,  and  because  of  its  slow  rate 
of  degradation  after  infusion.  It  can, 
however,  support  growth  for  short 
periods.  Better  products  are  now 
available  consisting  of  mixtures  of 
amino  acids  for  parenteral  use.  These  do 
not  require  human  sources  for 
production  and  are  superior  products  for 
parenteral  nutritional  use. 

(2)  Safety  of  the  administration  of 
albumin  for  malnutrition.  Albumin  is 
safe,  if  less  than  optimally  effective 
when  used  for  this  indication. 

(3)  Benefit/ risk  of  the  administration 
of  albumin  for  malnutrition.  While  the 
benefit/risk  ratio  is  acceptable  because 
of  the  low  risk,  there  are  clearly  more 
effective  and  efficient  methods  of 
treatment  of  malnutrition  available. 

(4)  Recommendation  for  the 
administration  of  albumin  for 
malnutrition.  It  is  reconmiended  that 
this  indication  for  use  be  eliminated. 

(5)  Labeling  recommendations  for  the 
administration  of  albumin  for 
malnutrition.  Labeling  should  not 
promote  or  suggest  the  use  of  albumin  as 
either  the  primary  or  a  supplemental 
treatment  for  nutritional  deHciencies 
when  preferable  forms  of  treatment  are 
available.  Use  of  these  other  methods 
should  be  strongly  suggested,  if 
malnutrition  is  discussed  at  all  in  the 
labeling. 

e.  Trauma  and  infection — (1)  Rational 
for  the  effectiveness  of  the 
administration  of  albumin  for  trauma 
and  infection.  Synthesis  of  albumin 
decreases  markedly  after  injury  in 
animals;  only  about  half  of  this  is  due  to 
inanition  (Ref.  32).  It  is  likely  that  the 
same  occurs  in  man,  as  the  degree  of 
hypo-albuminemia  that  develops  is 
greater  than  would  be  expected  from 
sequestration  in  wounds.  In  some  states 
of  infection,  hypergammaglobulinemia 
may  be  associated  with  a  decrease  in 
the  synthesis  of  albumin,  but  the 
quantitative  aspects  of  this  relationship 
are  unclear.  In  addition  there  can  be 
sequestration  of  large  amounts  of 
albumin  in  areas  of  injury,  operation,  or 
infection. 

Severe  trauma  and  infection  are  both 
characterized  by  prolonged  negative 
nitrogen  balance  (catabolism)  far 
jBxceeding  that  due  to  starvation,  a  state 
that  is  resistant  to  supplemental 
nutrition.  An  expansion  of  the 
interstitial  fluid  space  also  occurs.  It  is 
likely  that  much  of  this  is  hormonally 
mediated,  but  the  details  of  the  involved 
mechanisms  are  not  at  all  clear  (Ref.  33). 
It  seems  likely  that  albumin  shares  in 
the  generalized  protein  catabolism. 
However,  the  rapid  changes  in 
metabolism,  pool  sizes,  and  clinical 
condition  have  made  detailed  studies  of 
the  metabolism  and  distribution  of 


albtmiin  in  such  patients  impossible. 
This  is  very  unfortunate,  as  these 
patients  represent  perhaps  the  single 
largest  group  of  potential  recipients  of 
albumin  in  current  medical  practice.  The 
fate  of  albumin  administered  to  these 
patient,  for  example,  is  largely  unknown. 

Supplemental  albumin  is  effective  in 
restoring  blood  levels  after  extensive 
operations  or  major  injury;  the 
elffectiveness  of  albumin  administration 
seems  to  be  somewhat  less  with  major 
infection.  Whether  this  difference  is  due 
to  greater  sequestration  or  to  increased 
catabolism  is  uncertain. 

(2)  Safety  of  the  administration  of 
albumin  for  trauma  and  infection.  If 
overloading  of  the  circulation  can  be 
avoided,  the  use  of  albumin  seems  safe 
for  these  indications. 

(3)  Benefit/risk  of  the  administration 
of  albumin  for  trauma  and  infection. 
With  a  very  low  risk,  almost  any  benefit 
establishes  an  acceptable  ratio.  There 
probably  is  some  benefit  in  these 
circumstances,  although  its  exact  nature 
and  value  is  not  clear. 

(4)  Recommendations  for  the 
administration  of  albumin  for  trauma 
and  infection.  Methods  for  evaluating 
rates  of  synthesis,  rate  of  degradation, 
and  pool  sizes  which  measure  the  effects 
of  albumin  administered  for  these 
conditions  are  needed. 

(5)  Labeling  recommendations  for  the 
administration  of  albumin  for  trauma 
and  infection.  There  are  no  specific 
recommendations  for  labeling  changes. 

f.  Post-operative  hypoproteinemia. 
Operations  involving  large  wounds  are 
accompanied  and  followed  by 
sequestration  and  loss  of  albumin  (Ref. 
34).  The  quantities  involved  can  be  very 
large,  especially  with  extensive 
procedures  in  the  pelvis  or 
retroperitoneum,  where  effective 
immediate  sealing  of  the  wound  is 
difHcult.  If  drainage  to  the  outside  is 
present,  significant  losses  may  continue 
for  days,  lliese  sudden  losses  occur  in  a 
setting  of  protein  starvation,  so  that  the 
anticipated  increase  in  rates  of 
synthesis  is  almost  certainly  delayed. 
Recent  studies  indicate  that  parenteral 
supplementation  of  nutrition  with  amino 
acids  is  sufficient  to  increase  rates  of 
synthesis  of  albumin  significantly  in 
post-operative  patients  (Ref.  35).  With 
extensive  surgical  procedures,  however, 
infusion  of  albumin  itself  during  and 
after  the  operation  may  be  necessary. 

g.  Hemolytic  disease  of  the  newborn. 
It  is  the  unbound  unconjugated  fraction 
of  plasma  bilirubin  that  causes 
neurological  damage  in  icteric 
newborns.  Albumin  is  the  major  plasma 
binding  substance  and  thus  offers  some 
protection  against  brain  injury  by 
bilirubin.  Synthesis  of  albumin  may  be 


impaired  in  some  sick  newborns,  and 
the  concentration  of  the  patient's 
albumin  must  be  measured  and 
maintained  near  normal.  If  exchange 
transfusion  becomes  necessary, 
supplemental  albumin  before  and  during 
the  exchange  may  increase  the 
efficiency  of  removal  of  bilirubin  from 
infants,  even  those  with  relatively 
normal  concentrations  of  albumin  (Refs. 
36  through  38).  If  care  is  taken  to  avoid 
circulatory  overloading  from  induced 
hypervolemia,  little  harm  and  some 
benefit  probably  result.  Drugs  that 
compete  with  biUrubin  for  binding  to 
albumin  must  be  avoided  in  these 
infants.  Pertinent  specific  references 
should  be  cited  in  the  labeling  if  this 
indication  is  listed. 

h.  Cardiopulmonary  bypass — (1) 
Rational  for  the  administration  of 
albumin  in  cardiopulmonary  bypass. 
Albumin  is  often  used  to  avoid  induction 
of  excessive  edema  during 
cardiopulmonary  bypass  with  priming 
solutions  which  do  not  contain  blood, 
and  with  massive  single-pass  exchange 
transfusions  ("total  body  washout"). 
The  amount  of  albumin  that  is  used 
varies  considerably,  and  it  is  clear  that 
normal  levels  are  not  necessary  during 
bypass  to  achieve  good  results.  The 
minimum  acceptable  levels  are  also  not 
known,  but  restoration  of  albumin 
concentration  after  bypass  is  clearly 
more  important  than  maintenance 
during  bypass. 

(2)  Safety  of  the  administration  of 
albumin  for  cardiopulmonary  bypass. 
Under  the  circumstances  of  close 
monitoring  during  treatment  that 
prevails  in  these  patients,  use  of 
albumin  to  mobilize  excess  salt  and 
water  from  the  interstitial  space  seems 
safe. 

(3)  Benefit/risk  of  the  administration 
of  albumin  for  cardiopulmonary  bypass. 
With  proper  monitoring  to  detect  left 
ventricular  failure,  the  benefit/risk  ratio 
is  acceptible. 

(4)  Recommendations  for  the 
administration  of  albumin  for 
cardiopulmonary  bypass.  Clinical  data 
indicating  the  most  efficient  time  for 
administration  and  the  lowest  doses 
needed  for  acceptable  effects  would 
help  reduce  wastage  of  albumin. 

(5)  Labeling  recommendations  for 
albumin  administration  for 
cardiopulmonary  bypass.  Labeling 
should  emphasize  the  need  for  careful 
monitoring  of  patients  and  the  lack  of 
data  needed  to  define  the  most  efficient 
patterns  of  administration  of  albumin  if 
this  indication  is  listed. 

i.  Cerebral  edema.  Cerebral  edema 
has  appeared  briefly  in  the  literature  as 
an  indication  for  the  parenteral 
administration  of  human  albumin  (Refs. 

I 


Federal  Register  /  Vol.  50.  No.  247  /  Tuesday,  December  24.  1985  /  Proposed  Rules 52647 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 

39  through  41).  The  clinical  experience 
cited  is  very  brief,  completely 
uncontrolled,  and  unsubstantiated  by 
documentation  of  preexisting 
hypoalbuminemia  that  was  corrected. 
Current  concepts  of  cerebral  edema 
focus  on  the  mobilization  of  intracellular 
fluid  as  well,  by  use  of  small  molecular, 
osmotically  active  substances  such  as 
mannitol.  There  is  little  theoretical, 
experimental,  or  clinical  data  to  support 
the  use  of  albumin  for  the  treatment  of 
cerebral  edema  in  a 
nonhypoalbuminemic  patient.  This 
indication  should  not  be  approved  for 
labeling. 

j.  Miscellaneous.  Most  other  listed 
indications  for  use,  such  as  pancreatitis 
and  toxemia,  are  not  specific  but  are 
rather  diseases  in  which  hypovolemia 
and/or  hypoalbuminemia  may  occur  in 
varying  combinations  of  severity. 

3.  Safety  issues  related  to  the 
manufacture  of  albumin — a.  Polymers. 
There  is  signiHcant  variation  in  the 
proportion  of  albumin  which  exists  in 
polymeric  form  in  various  preparai'ons. 
Factors  which  bear  on  this  include  the 
quality  of  the  starting  material,  the 
amount  and  duration  of  heating,  the 
temperature  during  storage,  the  method 
of  fractionation,  and  the  concentration 
of  the  albimiin  in  solution  (Refs.  42 
through  47).  It  is  noteworthy  that  the 
percentage  of  monomer  declines  with 
reheating  during  the  manufacturing 
process,  increasing  age  of  the  starting 
material,  and  prolongation  of  storage. 
Some  manufacturers  achieve  a  product 
with  over  90  percent  of  the  albumin  in 
monomeric  form;  for  others,  some  lots 
may  be  as  low  as  70  percent  and 
perhaps  even  lower  (Refs.  44  through 
47).  For  all  manufacturers,  the 
monomeric  fraction  apparently 
decreases  with  storage,  but  apparently 
at  different  rates. 

There  is  very  little  evidence  on  the 
effectiveness  of  polymeric  albumin. 
What  data  there  are  suggest  that  it  is 
removed  rapidly  from  the  circulation 
after  it  is  infused.  There  seems  to  be 
only  one  study  on  the  fate  of  infused 
human  albumin  dimers  in  man  (Ref.  48). 
That  study  revealed  only  a  modest 
shortening  of  the  biological  half-life  of 
the  albumin  in  the  few  subjects  studied. 
There  seems  to  be  no  evidence  of 
albumin  dimers  dissociating  back  to 
monomers  after  infusion.  If  this  is  the 
case,  the  dimeric  form  would  then  have 
half  the  osmotic  effect  of  the  monomeric 
form  on  a  weight  basis.  It  is  likely,  but 
not  proven,  that  higher  polymers 
contribute  little  or  nothing  to  the  desired 
therapeutic  effects  of  infused  albumin. 
There  is,  therefore,  concern  about  the 
variation  in  composition  of  albumin 
monomers  and  oligomers  which  may  in 
fact  result  in  surprisingly  wide 


variations  in  effect  in  vivo.  Clearly, 
much  more  data  are  necessary  to 
evaluate  the  significance  of  oligomers  in 
these  products,  but  it  seems  prudent  and 
reasonable  to  require  better  control  of 
the  amount  of  polymers  in  the  products 
pending  the  availability  of  such  data. 

b.  Placental  source  materials.  A 
portion  of  the  source  albumin  currently 
used  in  manufacturing  by  one  producer 
is  derived  from  human  placentas.  There 
are  some  differences  in  the  processing 
and  properties  of  this  source  material 
compared  to  venous  plasma  from  blood 
or  plasma  donors. 

Placental  material  from  each  donor  is 
not  individually  tested  for  hepatitis  B 
surface  antigen  (HBsAg).  Data  from  the 
single  current  manufacturer  indicates 
that  at  least  0.2  percent  (and  probably 
more)  of  their  donor  population  carry 
detectable  HBsAg.  Numerous  previous 
studies  have  shown  that  HBsAg  can  be 
carried  through  the  usual  cold  ethanol 
fractionation  process  and  be  detectable 
in  albumin  (Refs.  49  through  53).  Similar 
studies  with  the  exact  method  used  to 
process  placental  material  have  not 
been  done.  It  is  unlikely  that  albumin 
produced  from  placental  sources  is 
infectious  for  hepatitis  B  virus  (HBV), 
but  it  is  likely  that  some  HBsAg  is 
carried  through  processing  into  the  final 
product.  The  concentration  is  likely  to 
be  too  low  to  be  detected  by  currently 
available  methods,  but  it  is  not  known  if 
such  low  concentrations  can  produce  a 
detectable  antibody  response  in 
recipients  of  this  product.  If  such  occurs, 
it  could  certainly  result  in  diagnostic 
confusion  and  uncertainty  when  later 
detected  in  former  recipients.  If  such  is 
to  be  expected  with  significant 
frequency,  then  at  least  the  labeling 
should  warn  of  this  unexpected  and 
undesired  possibility.  A  rather  simply 
designed  study  could  answer  this 
question  and  should  include  as  controls, 
recipients  of  albumin  prepared  from 
venous  sources  individually  tested  for 
HBsAg  by  radioimmunoassay  (RIA)/ 

Albumin  can  tighUy  bind  a  wide 
variety  of  biological  materials  found 
circulating  in  blood  or  produced  by 
placentas.  Such  physiochemical  binding 
is  one  of  its  important  biological 
properties.  Placental  starting  material 
has  more  hemoglobin,  blood  group 
substances  A  and  B,  HL-A  antigen  and 
a  wide  variety  of  hormonal  agents  than 
venous  plasma  (Refs.  54  and  55). 
Women  in  labor  in  the  United  States  are 
quite  likely  to  have  received  a  variety  of 
drugs  inmiediately  before  or  during 
delivery.  Some  of  these  drugs  would  be 
expected  to  be  bound  to  albumin  in  the 
placental  source  material.  The  fact  that 
alkaline  phosphatase  of  placental  origin 
is  found  in  albumin  produced  from 
placentas  demonstrates  that  at  least 


some  of  this  material  can  be  expected  to 
remain  attached  to  albumin  or  be 
carried  through  the  fractionation  process 
used  in  the  United  States  and  thus  be 
present  in  the  final  product  (Refs.  56  and 
57).  Small  amounts  of  placental  lactogen 
are  also  found  in  the  fmal  product 
another  demonstration  of  the  same 
principle.  Comparative  studies  suggest 
that  the  method  used  in  the  United 
States  to  remove  excess  hemoglobin 
from  the  placental  source  material  is 
less  effective  than  some  alternatives  in 
removing  hemoglobin,  blood  group 
substances  A  and  B,  alkaline 
phosphatase,  and  transaminase  (Ref. 
58).  The  United  States  manufacturer 
reports  undetectable  levels  of  blood 
group  substances  A  and  B.  and  the  level 
of  hemoglobin  meets  current  standards. 
but  the  marketed  material  is  largely 
diluted  with  albumin  derived  from 
venous  plasma,  and  placental  alkaline 
phosphatase  is  still  present  in  significant 
amounts.  There  are  very  few  data 
available  on  the  probability  of  various 
drugs  being  carried  through  the 
processing  into  the  final  product.  Of 
these,  penicillin  might  be  the  most  likely 
one,  but  by  no  means  the  only  one,  with 
significant  dangerous  potential. 

On  the  other  hand,  there  is  a  long 
history  of  the  use  of  placental  albumin 
in  the  United  States  and  other  countries 
without  recognition  of  significant 
clinical  problems  of  the  type  discussed. 

4.  Recommendations  for  Normal 
Serum  Albumin — a.  Normal  Serum 
Albumin  (Human)  should  be  placed  in 
Category  I. 

b.  The  sodium  content  of  ail  products 
should  be  limited  to  130  to  160  mEq/L 

c.  The  Bureau  of  Biologies  should  be 
informed  by  the  manufacturer  of  the 
amount  of  "reworking"  on  the 
production  of  each  lot  released. 

d.  Manufacturers  using  placental 
source  material  should  demonstrate  thai 
penicillin  is  not  carried  over  into  the 
Final  product  by  performing  a  sensitive 
assay  for  penicillin  allergen  on  a 
significant  number  of  lots. 

e.  The  manufacturer's  production 
process  should  be  designed  to  assure 
that  the  final  product  contains  a 
maximal  amount  of  albumin  in  the 
monomeric  form.  Current  data  suggest 
that  this  should  be  no  less  than  85 
percent  of  the  albumin  in  monomeric 
form  at  the  time  of  release  and  no  less 
than  75  percent  of  the  albumin  in 
monomeric  form  at  the  time  of 
outdating. 

f.  Labeling  recommendations.  (1)  The 
name  of  the  product  should  be  "Human 
Albumin."  The  terms  "Normal"  and 
"Salt  Poor"  should  be  discontinued  in 
labeling.  "Albumin"  alone  will  sufRce  if 
albumin  from  other  species  is  not 
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marketed  in  a  form  likely  to  be  confused 
with  this. 

(2)  Much  current  labeling  and 
advertising  do  not  reflect  the  best 
current  information  as  discussed  earlier. 
Albumin  should  not  be  promoted  as  a 
nutritional  agent.  When  recommended 
to  treat  hypoalbuminemia,  the  labeling 
should  also  point  out  that  improvement 
of  the  patient's  nutritional  status  is  a 
necessary  and  preferable  approach, 
where  possible.  Administration  of 
albumin  in  the  shock  phase  within  24 
hours  after  major  bums  is  of 
questionable  value  as  is  its 
administration  for  cerebral  edema. 
Specific  diseases  should  be  listed  only 
as  examples  of  broader,  stated 
indications.  Where  specific 
circumstances  apply,  e.g.,  hemolytic 
disease  of  the  newborn,  this  should  be 
pointed  out  and  appropriate  references 
cited. 

(3)  More  emphasis  is  needed  in  most 
labeling  on: 

(a)  The  potential  for  pulmonary  edema 
with  rapid  administration  of  the  25 
percent  albumin  product. 

(b)  Individualization  of  doses  and 
rates  of  administration. 

(c)  Correcting  the  underlying  cause  of 
the  condition  requiring  use  of  albumin. 

(d)  The  hazards  of  use  in  patients  with 
severe  anemia. 

(e)  The  potential  for  microbial 
contamination  once  the  package  is 
entered. 

(4)  Material  prepared  from  placental 
sources  should  indicate  in  the  labeling 
that  a  variety  of  biological  materials 
may  be  present  in  small  amounts  which 
are  not  found  in  material  from  venous 
plasma. 

(5)  The  approximate  concentrations  of 
chloride  and  potassium  ions  should  be 
given  in  the  package  insert. 

d.  Stability.  The  current  shelf-life 
expiration  times  may  need  to  be  revised 
as  more  studies  are  performed,  and 
particularly  if  the  requirement  for 
minimum  monomer  content  is  adopted. 

e.  Research — (1)  There  is  a  great  need 
for  methods  of  measuring  the  dynamics 
and  in  vivo  distribution  of  albumin: 
these  methods  must  be  more  rapid  and 
less  cumbersome  than  those  now 
available.  This  will  allow  needed 
studies  to  be  carried  out  in  acutely  ill. 
unstable  patients. 

(2)  It  is  still  not  clear  at  what  levels 
and  in  what  circumstances  low 
concentrations  of  albumin  in  patients 
should  be  supplemented  with  albumin 
administered  intravenously,  and  which 
are  the  best  methods  for  doing  so. 

(3)  The  fate  of  albumin  administered 
to  acutely  ill  patients  needs  to  be 
determined,  especially  for  those  patients 
with  large  losses  of  relatively  sudden 


onset  and  those  who  are  in  markedly 
catabolic  states. 

(4)  The  precise  relationship  between 
concentration  of  albumin  in  the  plasma 
and  its  effects  on  pulmonary  function  is 
still  debated,  especially  when  the  lungs 
are  damaged.  This  is  an  important 
clinical  question  that  needs  to  be 
answered  soon. 

(5)  The  entire  area  of  the  clinical 
importance  of  the  binding  and  carrier 
functions  of  albumin  and  the  same 
functions  of  albumin  products  deserves 
considerably  more  investigative  support 
and  attention.  Modification  of 
regulations  may  be  necessary  as  a  result 
pf  such  investigations  if  there  are 
differences  in  clinically  important 
binding  and  carrier  functions  that  relate 
to  methods  of  manufacture. 

(6)  The  fate  and  function  of  albiunin  in 
monomeric.  dimeric,  and  polymeric 
forms  needs  to  be  established  so  that 
proper  criteria  can  be  established  for  the 
manufactured  product.  The  current 
Panel  recommendation  on  monomeric 
limits  are  based  on  very  incomplete 
data,  but  are  regarded  as  reasonable 
interim  standards  based  upon  the  results 
that  current  manufactiuing  practices  can 
already  achieve. 

(7)  The  use  of  placental  source 
material  raises  many  potential  problems 
because  of  the  likelihood  that  a  variety 
of  substances  are  carried  over  into  the 
final  product.  Albumin  derived  from 
placental  source  material  needs  to  be 
tested  for  immunizing  potential  against 
HBsAg.  placental  lactogen,  and  perhaps 
other  placental  hormones.  Drugs 
commonly  administered  to  women  in 
labor  may  be  present  in  the  final 
product,  and  their  potential  for  harm 
needs  to  be  evaluated.  The  immunizing 
potential  of  the  small  amounts  of  HL-A 
antigenic  material  in  this  product  needs 
to  be  defined.  Changes  in  regulations 
and  labeling  of  placental  albumin  may 
be  necessary,  depending  on  the  results 
of  such  studies. 
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Product  Reviews 

There  were  15  different  suppliers  of 
Normal  Serum  Albumin  (Htiman) 
subject  to  this  review,  all  with  great 
similarity  in  the  basic  plasma  processing 
procedures,  but  with  many  differences 
in  details  which  conceivably  could  be 
significant.  The  products  of  each 
individual  manufacturer  are  therefore 
described  only  with  respect  to  obvious 
departures  from  common  practices, 
along  with  comments  on  the  labeling 
and  advertising. 

1.  Source.  Most  manufacturers  use 
Source  Plasma  (Human)  and  plasma 
from  outdated  whole  blood.  Both 
contain  citrate  anticoagulants  and  may 
have  been  frozen  at  least  for 
transportation.  Some  manufacturers 
specifically  state  in  their  data 
submissions  (Refs.  1  through  15)  that 
each  source  unit  was  tested  for 
hepatitis-B  sulface  antigen  by 
radioimmimoassay  and  waa  free  of  such 
antigen.  A  few  manufacturers  are 
licensed  to  use  placental  material. 

2.  Processing.  All  manufacturers  use 
the  cold  alcohol  plasma  fractionation 
process,  described  as  the  Cohn  method 
6,  with  many  small  variations.  Placental 
material  is  handled  by  a  somewhat 
different  process. 

3.  Composition.  The  5-percent  (plus  or 
minus  0.3  percent]  solution  of  albumin  is 


brought  to  volume  with  0.15  M  sodium 
chloride,  with  0.004  M  sodium 
acetyltryptophanate  and  0.004  M  sodium 
caprylate  added  as  stabilizers.  The  25- 
percent  (plus  or  minus  1.5  percent] 
solution  of  albumin  contains  0.02  M 
sodium  acetyltryptophanate  and  0.02  M 
sodium  caprylate.  None  contain 
preservatives.  All  are  at  least  96-percent 
albumin,  expressed  as  the  percent  of 
total  protein  present  with  less  than  3- 
percent  globulins.  Heme  concentrations 
are  less  than  1  mg/5  ^ams  albumin;  pH 
is  6.9  plus  or  minus  0.5.  All  are  sterilized 
by  filtration,  and  heated  to  60  °C  plus  or 
minus  0.5°  for  at  least  10  hours.  Final 
sodium  content  ranges  from  100  to  160 
m£q/L. 

4.  Safety.  Lots  and  batches  are 
visually  checked  during  7  days  storage 
at  18  to  35  °C.  Specified  samples  are 
randomly  selected  for  culture  for 
bacterial  growth.  All  manufacturers 
check  each  lot  in  animals  for  febrile 
response  and  gross  vasomoter  reactions. 
Most  manufactiirers  also  check  each  lot 
in  human  voliinteers  for  febrile 
response,  effect  on  pulse  rate  and  blood 
pressure,  and  symptomatic  effects.  All 
manufacturers  keep  records  of  reported 
reactions.  Some  manufacturers  have 
voluntarily  recalled  lots  assoinated  with 
reported  febrile  responses.  The 
commonest  reported  adverse  reactions 
are  chills  and  fever,  much  less 
commonly  reported  are  tachycardia, 
hypotension  which  is  rarely  severe, 
urticaria,  nausea,  vomiting,  increased 
salivation,  and  a  skin  rash.  Transmitted 
diseases  have  not  been  documented  to 
occur  from  properly  processed  material. 

5.  Effectiveness.  No  manufacturer  has 
submitted  effectiveness  data  for  its 
specific  product.  All  rely  on  the  assumed 
similarity  and  homogeneity  of  this 
material  in  relation  to  that  used  in 
earlier  studies.  It  is  likely  that  some  of 
the  early  published  studies  on 
effectiveness  of  albumin  used  material 
produced  by  methods  similar  to  present 
methods  in  the  Massachusetts  Public 
Health  Biological  Laboratories. 

6.  Labeling.  The  bottle  and  package 
labels  are  all  similar,  including  the 
product  name,  concentration  of  albumin, 
total  volume,  manufacturer's  name  and 
location,  lot  number,  various  other 
identifying  numbers,  United  States 
License  Nimiber,  osmotic  equivalent  as 
citrated  plasma,  date  of  expiration  and 
added  stabilizers.  Instructions  and 
warnings  include:  Temperature  of 
storage,  "contains  no  preservative",  "do 
not  use  if  turbid",  caution  against 
patient  dehydration,  "single  dose 
container",  "for  intravenous  use",  the 
prescription  legend  and  "see  enclosed 
circular".  All  25  percent  albumin 
preparations  were  labeled  "salt  poor"  at 


the  time  of  the  data  submission,  but 
recently  published  regulations  require 
this  designation  to  be  removed. 

The  package  inserts  share  several 
features  in  common.  Indications  for  use 
include:  Hypovolemia, 
hypoalbuminemia,  and  hemolytic 
disease  of  the  newborn.  Some 
inappropriate  indications  are  mentioned 
below  for  individual  manufacturers. 
Warnings,  precautions  and 
contraindications  include  cardiac  failure 
due  to  hypervolemia,  renewed  bleeding 
as  blood  volume  expands  and  perfusion 
improves,  "dehydration"  of  the  patient 
when  25  percent  albumin  is  used  as 
treatment  for  hypovolemia  without 
supplemental  fluids  and  electrolytes, 
severe  anemia,  and  the  fact  that  the 
material  contains  no  preservatives  and 
thus  should  not  be  used  if  turbid  and 
should  not  be  stored  once  opened.  A 
statement  is  made  that  heat  treatment  at 
60  'C  for  10  hours  probably  eliminates 
the  risk  of  hepatitis.  Possible  adverse 
reactions  are  described.  Suggested 
doses  for  various  clinical  conditions  are 
given.  Essentially  all  of  the  information 
from  the  container  and  the  package 
labels  are  usually  repeated. 

Advertising  occasionally  makes 
claims  beyond  those  contained  in  the 
labeling.  This  is  discussed  where 
applicable  in  the  review  for  each  of  the 
following  products,  realizing  that 
manufacturers  may  have  revised  their 
labeling  and  advertising  since  the  date 
of  the  submissions  which  were 
reviewed: 

(1]  Abbott  Labcratoties  (Albutein'^) 
(Ref.  1].  A  reasonable  discussion  in 
labeling  of  individual-specific  dosing  is 
present.  The  labefing  also  lists  "adjunct 
in  hemodialysis  and  cardiopulmonary 
bypass"  as  an  incfication  for  use. 
Advertising  separates  traumatic  from 
hemorrhagic  shock,  mentions  "ischemic 
(reversible)"  and  "stagnant 
(irreversible)"  forms  claims  that  early 
loss  in  "endotoxic"  shock  is  plasma  loss, 
and  mentions  cardiogenic  shock  as  a 
distinct  indication  for  administration  of 
albumin.  All  of  these  statements  are' 
questionable  if  not  objectionable.  The 
indication  for  use  of  albumin  in  shock  is 
hypovolemia;  various  theories  of 
pathophysiology  and  categorization  of 
shock  are  better  avoided  in  labeling 
until  more  firmly  established 
scientifically.  This  section  of  the 
labeling  would  be  much  better  if  so 
simplified  and  cla-ified.  With  respect  to 
labeling  for  administration  in  bums,  see 
the  earlier  Generic  Statement  on  Normal 
Serum  Albumin  (Human).  In  discussing 
hj'poproteinemia.  correction  of  the 
underlying  cause  is  correctly 
emphasized.  Acute  pancreatitis. 
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cerebral  edema,  and  nutritional 
hypoproteinemia  are  mentioned  as 
speciHc  indications.  It  is  concluded  that 
the  reviewed  advertising  for  this  product 
falls  well  below  the  quality  of  the 
package  insert  labeling  and  borders  on 
being  misleading. 

(2)  Armour  Pharmaceutical  Company 
(Albuminar'^]  (Ref.  2).  The  labeling 
does  not  list  hemolytic  disease  of  the 
newborn  as  an  indication  for  use.  It  does 
list  use  in  the  shock  phase  which  occurs 
immediately  after  major  bums  (see 
above}.  The  labeling  properly  includes 
severe  anemia  as  a  contraindication. 

(3)  Connaught  Laboratories,  Limited 
(Ref. '3].  The  labeling  specifies  storage  at 
2  to  10  °C;  therefore,  it  has  a  5-year 
dating  period.  Apparently  there  is  no 
testing  in  humans  before  lots  are 
released.  Connaught  was  no  longer  a 
licensed  U.S.  producer  at  the  completion 
of  this  review. 

Labeling  is  rather  minimal.  Hemolytic 
disease  of  the  newborn  is  not  mentioned 
as  an  indication  for  use.  but  bums  are. 
Severe  anemia  is  not  speciHcally 
mentioned  as  a  possible 
contraindication,  and  the  lack  of  clotting 
components  in  this  preparation  is  not 
pointed  out.  There  has  been  no 
advertising  in  5  years. 

(4)  Cutter  Laboratories,  Incorporated 
(Ref.  4).  Bums  and  cerebral  edema  are 
mentioned  as  indications  for  use  in 
labeling.  Hemolytic  disease  of  the 
newborn  is  not  listed.  Directions  for  use 
were  not  included  in  the  package  insert. 
There  is  separate  packaging  for  material 
derived  from  blood  collected  from  the 
American  National  Red  Cross  and  paid 
for  by  the  Red  Cross.  Advertising  is 
mininial,  but  contains  the  potentially 
misleading  statement  that  "cardiac 
output  is  greater  than  that  produced  by 
whole  blood."  Testing  of  lots  in  human 
volunteers  is  not  described. 

(5)  Dow  Chemical  (Proserum'^)  (Ref. 
5).  Placental  origin  material  was  used 
until  mid-1971.  Menthanol  is 
occasionally  used  as  the  precipitating 
alcohol.  The  process  permits  the  product 
to  be  reheated  up  to  five  times  to 
eliminate  pyrogenic  reactions. 

The  package  insert  for  25-percent 
albumin  incorrectly  suggests  use  in 
cerebral  edema  and  use  as  a  vehicle  for 
delivering  red  cell  concentrates  as 
indications.  Labeling  for  other 
indications  has  a  more  balanced 
presentation.  The  rise  in  alkaline 
phosphatase  in  recipients  of  the 
placental  material  is  mentioned.  The 
package  insert  for  5  percent  albumin 
lists  only  hypovolemia  as  an  indication. 

Five  and  three  lots  of  25  percent  and  5 
percent  albumin  respectively  have  been 
tested  in  humans  for  adverse  reactions. 
Two  lots  of  25  percent  material  were 


recalled  in  1974  because  of  a  reported 
incidence  of  adverse  reactions  in  17 
patients.  Dow  Chemical  was  no  longer  a 
licensed  producer  at  the  completion  of 
this  review. 

(6)  Hyland  Division,  Travenol 
Laboratories  (Buminate'™]  (Ref.  6).     ' 
Production  methods  are  very  sketchily 
outlined  in  the  submission  to  the  Panel. 

There  are  separate  packages  and 
labels  for  material  produced  for  the  New 
York  Blood  Center,  and  material  for  bulk 
use  which  is  exported.  The  standard 
package  insert  points  out  lack  of  clotting 
factors  in  albumin  and  the  inabiUty  to 
make  absolute  statements  about  the  risk 
of  transmission  of  viral  diseases  by  the 
material.  Hemolytic  disease  of  the 
newbom  is  not  mentioned  as  an 
indication  for  use.  In  general,  the 
discussion  is  reasonably  balanced.  The 
precautions  do  not  fully  emphasize  the 
necessary  safeguards  against  bacterial 
contamination,  and  severe  anemia  is  not 
mentioned  as  a  contraindication. 
Instructions  for  use  are  detailed. 
Cerebral  edema  is  Incorrectly  suggested 
as  an  indication  for  use  with  the  25- 
percent  preparation.  Hemolytic  disease 
of  the  newbom  is  not  mentioned. 

(7)  Leder/e  Laboratories  Division 
American  Cyanamid  (Pro-Bumin''^) 
(Ref.  7).  Lederle  has  used  placental 
starting  material  in  the  past,  although 
reportedly  this  is  no  longer  the  case.  The 
package  inserts  are  adequate  in  their 
precautionary  statements.  Cirrhosis, 
nephrosis,  and  pancreatitis  are  listed  as 
speciflc  indications  for  use  of  the  25 
percent  preparation;  the  potential  value 
of  25-percent  albumin  for  cirrhotic 
ascites  is  overstated.  In  advertising, 
"prothrombin  levels"  are  mentioned 
were  "clotting  factors"  are  meant  this 
may  be  confusing.  The  Panel  disagrees 
with  the  statement  that  25-percent 
albumin  "has  its  greatest  application  in 
the  treatment  of  shock."  There  has  been 
some  testing  for  safety  in  humans  in  the 
past. 

(8)  Massachusetts  Public  Health 
Biologic  Laboratories  (Ref.  8). 
Hemolytic  disease  of  the  newbom  is  not 
mentioned  as  an  indication  in  the 
labeling.  Starvation  is  mentioned  twice: 
this  should  be  updated  to  indicate  " 
currently  preferred  approaches  to 
treatment  of  malnutrition.  There  has 
been  no  advertising. 

(9)  Merck  Sharp  and  Dohme,  Division 
of  Merck  and  Company,  Inc. 

( Album isol""*]  (Ref.  9).  Nutritive  value  is 
inappropriately  mentioned  in  the 
package  insert.  Many  specific  diseases 
are  mentioned  under  the  usual  broad 
categories  of  indications  for  use.  Severe 
anemia  is  not  mentioned  as  a 
contraindication.  Detailed  electrolyte 
content  is  given  on  some  packages. 


Hemolytic  disease  of  the  newborn  is  not 
mentioned  as  an  indication  in  most 
package  inserts. 

There  were  unusually  large  numbers 
of  reactions  reported  in  1972  for  die  5 
percent  product.  Two  of  three  lots  were 
withdrawn  and  distribution  of  the  third 
was  discontinued.  Retesting  (not 
described)  failed  to  reveal  the  cause. 

(10)  Michigan  Department  of  Public 
Health  (Ref.  10).  Placental  material  has 
been  used  in  the  past.  A  questionable 
statement  "at  least  95  percent  albumin" 
is  used  in  the  labeling.  The  package 
insert  is  very  brief.  Nutritional 
hypoproteinemia  is  ina^ipropriately 
mentioned  as  an  indication:  hemolytic 
disease  of  the  newbom  is  not 
mentioned.  Precautions  do  not  mention 
the  possibility  of  inducing  severe 
anemia.  Each  lot  is  reported  to  be  tested 
in  normal  humans  for  adverse  reactions. 
No  adverse  reactions  were  reported 
from  clinical  use. 

(11)  North  American  Biologicals  (Ref. 
11).  The  package  insert  inappropriatdy 
mentions  effects  on  the  pH  buffer 
capacity  of  blood,  which  is  minimal 
when  compared  with  hemoglobin. 
Suggested  use  to  provide  a  large  mobile 
reserve  of  amino  acids  clearly  has 
inappropriate  nutritional  implications. 
Hypoproteinemia  of  starvation  and 
burns  are  also  listed  as  indications 

Various  lots  have  been  tested  for 
adverse  effects  on  over  100  patients  and 
volunteers.  No  mention  is  made  of 
adverse  reactions  in  clinical  recipients. 
No  data  were  given  on  actual 
composition  of  the  product  This  firm 
was  no  longer  a  licensed  producer  at  the 
completion  of  this  review. 

(12)  Ortho  Diagnostics,  Incorporated 
fOrthobumin™]  (Ref.  12).  Acute 
pancreatitis  and  cerebral  edema  are 
inappropriately  mentioned  as 
indications  for  use.  Four  lots  were 
reported  to  have  been  tested  for  safety 
in  normal  humans. 

(13)  Osterreichisches  Institut  Fur 
Haemoderivate  (Ref.  13).  All  lots  are 
reported  to  be  tested  in  humans  before 
release.  There  was  no  mention  of 
reports  of  adverse  reactions  in  patients. 
Cerebral  edema  and  eclampsia  which 
are  included  as  indications  in  the 
labeling  should  be  eliminated. 

(14)  Parke,  Davis  and  Company  (Ref. 
14).  Placental  source  material  is  used  in 
combination  with  venous  source 
material.  Venous  sources  are  tested  for 
HBsAg,  but  individual  placentas  are  not 
tested  for  HBsAg.  Each  lot  is  tested  in 
patients  before  release.  A  rather  large 
number  of  reactions  were  reported  for 
1970  without  explanatory  comment. 
Nutritional  use  as  mentioned  in 
advertising  material  should  be 
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eliminated.  Safety  should  be  evaluated 
as  recommended  for  placental  source 
material  in  the  earlier  Generic 
Statement  on  Normal  Serum  Albumin 
(Human). 

(15)  KR.  Squibb  and  Sons  (Ref.  15). 
The  labeling  precautions  include 
possible  elevation  of  alkaline 
phosphatase  in  recipients,  even  though 
the  material  is  not  of  placental  origin. 
The  package  insert  is  well  balanced, 
although  hints  at  nutritional  advantages 
in  anuric  patients  should  be  eliminated. 
No  information  was  available  regarding 
further  testing,  safety,  and  reported 
reactions  in  recipients. 
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11.  Plasma  Protein  Fraction  (Human) 

Generic  Statement 

Plasma  Protein  Fraction  (PPF)  was 
developed  in  1957  (Ref.  1).  The 
composition  of  the  product  is  essentially 
that  of  Fraction  rV-4  plus  Fraction  V 
which  are  obtained  by  method  6 
developed  by  Cohn  et  al.  (Ref.  2)  to 
fractionate  the  proteins  of  human 
plasma.  At  the  time  of  the  development 
of  plasma  proteins  during  World  War  II 
only  human  senmi  albumin  was 
available  as  a  25-percent  concentration 
in  100  mL  volume  (Ref.  3).  This  solution 
often  proved  to  be  ineffective  in 
restoring  blood  pressiu-e  without  the 


addition  of  intravenous  saline, 
especially  in  dehydrated  patients.  Thus, 
a  5-percent  solution  of  plasma  protein 
was  readily  received  because  of  its  ease 
of  administration  (Ref.  4).  Also  PPF 
preserves  the  national  blood  resources; 
there  is  25  to  30  percent  more  yield  of 
usable  plasma  proteinf  solution  from  a 
unit  of  blood  than  when  albumin  is 
produced  (Ref.  5). 

Nearly  all  conmiercial  fractionation 
methods  are  based  upon  the  exploitation 
of  solubility  differences.  Thus,  the 
chemistry  of  protein  ractionation  is  the 
chemistry  of  protein  solubility.  Protein 
solubility  is  affected  by  a  number  of 
variables,  and  if  these  variables  are 
controlled,  they  can  form  the  basis  of 
systematic  protein  fractionation.  In  the 
fracttionatio  of  most  natural  protein 
systems,  the  presence  of  a  large  number 
of  components  and  the  similarity  of 
many  of  them  makes  it  necessary  to 
control  a  number  of  variables  if 
sufficiently  large  differences  in 
solubility  are  to  be  obtained  to  give 
usefully  precise  separation. 

One  of  the  most  difficult  problems  in 
protein  fractionation  is  to  avoid 
alterations  of  the  proteins  during  their 
separation.  Proteins  are  subject  to 
irreversible  alterations  from  many 
causes.  The  extent  and  natiire  of  these 
alterations  are  often  difficult  to 
evaluate.  In  the  fractionation  of  the 
proteins  of  human  plasma,  it  is 
particularly  important  that  unaltered 
proteins  be  made  available  for 
subsequent  use  in  humans,  since 
irreversible  alteration  might  well  lead  to 
substances  of  new  antigenic  specificity 
if  not  more  general  changes  in  biological 
activity. 

Production  of  PPF  requires 
manufacturing  methods  that  include  low 
temperatures  (— 3  to  —  5*  C)  various 
concentrations  of  ethyl  alcohol  (8  to  30 
percent),  varying  hydrogen  ion  levels 
(pH  4.6  to  7.2),  and  separation  of 


precipitates.  Virtually  every  step  in  the 
manufacturing  process  has  the  potential 
for  causing  protein  denaturation,  i.e.,  an 
alteration  in  the  protein's  molecular 
structure  (Ref.  6). 

PPF  and  hypotension.  Other  labile 
proteins  may  be  altered  by  the 
fractionation  process.  For  example, 
recent  lots  of  PPF  that  produced 
hypotension  were  found  to  have  high 
levels  of  prekallikrein  activator  (PKA), 
although  most  lots  of  PPF  have  low 
levels  of  this  activator.  PKA  is  perhaps 
better  known  as  Hageman  Factor 
Fragment  (Table  1).  Activated  Hageman 
Factor  can  act  to  trigger  blood 
coagulation  and  fibrinolysis,  and  also 
can  activate  prekallikrein  to  kallikrein 
which  in  turn  acts  upon  high  molecular 
weight  kininogen  to  produce  bradykinin 
(Table  2). 

Table  I. — Some  Components  of  the 
Kallikrein-Kinin  System 


1.  Hageman  Factor... 

2.  Prekallikrein 
Activator(s]  or 
Hageman  Factor 
Fragment(8]. 

r 

3.  Plasma 
Prekallikrein. 

4.  Plasma  Kallikrein. 

I 


5.  High  Molecular 
Weight 
Kininogen(s]. 


6.  Bradykinin.. 


Factor  XU-MW  about 

80.000. 
"PKA"-.MW  about 

28.000. 
Generated  from  Factor 

XII. 
Catalyze(8] 

Prekallikrein 

Kallikrein. 
"PK"— MW  about 

100,000. 
MW  about  100.000. 
Catalyzes  release  of 

BK  from  HMWK. 
Has  esterolytic 

activity 
"HMWK"— MW  about 

200,000. 
Preferred  substrate  for 

plasma  kallikrein. 
"BK" — a  nonapeptide, 

MW  about  1,000. 
Has  vasodilatory 

activity. 
Causes  smooth  muscle 

contraction 
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TABLE  2 


Surface  Effect 


Unactivated^ 
Hagetnan  / 
Factor/ 


\/  Activated 
^Hageman  Factor- 


Prekallikrein 


r 

•J- 


-_j 


->  Coagulation  and  Fibrinolysis 


Kallikretn 


HMW  Kininogen—i^Bradykinin  +  Histidine  Rich  Peptides 
Diagram  of  the  relationship  of  proteins  of  the 
kinin-generating  pathway  to  the  mechanism  of,  '^ 

Hageman  factor. 


Bradykinin  is  nonapeptide  with  a 
molecular  weight  of  about  1,000  which 
has  vasodilator  activity  and  causes 
smooth  muscle  contraction.  In  the 
normal  circulation,  bradykinin  is  rapidly 
inactivated  largely  by  kininases, 
proteolytic  enzymes  that  degrade  kinins 
to  inactive  forms.  The  half-life  of 
bradykinin  in  blood  is  about  20  seconds; 
it  is  almost  totally  destroyed  in  one 
passage  through  the  pulmonary 
circulation  (Ref.  8). 

It  has  previously  been  reported  that 
during  surgical  procedures  bradykinin 
levels  increase  from  low  (nanogram) 
levels  to  considerably  higher  levels  (Ref. 
9).  If  this  occurs  and  another  generator 
of  bradykinin  is  added  to  the  system 
(PPF)  or  if  a  kininase  is  removed  from 
the  system  or  the  level  of  an  inhibitor  in 
this  system  is  suppressed,  there  can  be  a 
resultant  increase  in  bradykinin  that  can 
cause  hypotension. 

In  the  original  work  of  Bland  and  his 
associates  (Ref.  10]  it  was  postulated 
that  it  was  bradykinin  that  caused  the 
hypotension  produced  by  PPF.  Recent 
studies  at  the  Bureau  of  Biologies  with 
samples  of  PPF  retained  from  Bland's 
original  studies  were  found  to  be  high  in 
PKA  activity  (Ref.  11).  It  has  been 
shown  that  there  is  direct  correlation 
between  high  levels  of  PKA  and  the 
amount  of  hypotension  produced  in 
animal  models  (Ref.  12). 

In  the  "blocked  rat"  model,  treated  to 
inhibit  kininases  so  that  any  bradykinin 
generated  stays  in  the  circulation,  there 
.  is  a  linear  correlation  between  the  drop 
in  mean  arterial  pressure  and  the 
concentration  of  PKA  in  the  product 
administered.  However,  in  unblocked 


rats  it  takes  much  more  bradykinin, 
either  generated  or  administered  to 
produce  a  given  fall  in  blood  pressure, 
and  the  relationship  tends  to  be  much 
less  linear  (Ref.  13). 

There  is  some  evidence  that  there  are 
higher  PKA  levels  in  salvaged  plasma 
than  in  fresh  frozen  plasma,  although 
there  is  not  general  agreement  with  this 
observation  (Ref.  14). 

PKA  activity  has  been  found  in  only  a 
few  lots  of  albumin.  Indeed  this  is 
reasonably  consistent  because  a  further 
fractionation  process  is  necessary  to 
produce  albumin.  Fraction  V;  most  of 
the  PKA  is  removed  by  these  additional 
steps.  These  protein  fractions,  however, 
are  never  so  "clean"  that  the  presence 
or  absence  of  PKA  can  be  absolutely 
predicted.  PKA  tends  to  concentrate  in 
Fraction  IV,  but  on  rare  occasions  may 
be  found  in  albumin  which  is  made  from 
Fraction  V.  After  heating  to  60  degrees 
for  pasteurization  bradykinin  may  still 
be  present,  kallikrein  has  been 
destroyed,  kininogen  is  still  present  but 
at  very  low  levels,  and  prekallikrein 
activator  in  present  in  various  amounts 
and  maintains  its  activities. 

It  is  well  known  that  the 
administration  of  PPF  fractions  do  not 
cause  adverse  responses  in  all  people. 
People  have  different  prekallikrein, 
kininogen,  and  enzyme  inhibitors  in  the 
circulation.  Individuals  vary  in  their 
ability  to  destroy  bradykinin.  They  may 
also  have  differing  levels  of  PKA 
because  the  trauma  of  sxu^ery  activates 
Hageman  Factor. 

There  is  evidence  that  ammonium 
sulfate  as  sometimes  used  in 
fractionation  (Ref.  15)  and  cooling  to  a 


temperature  of  4*  C  both  activate 
Hageman  Factor.  These  steps  were  used 
in  the  manufacturing  process  for  PPF  by 
one  supplier  until  1976.  There  is  also  the 
possibility  that  PKA  could  be  generated 
in  plasma  which  has  been  thawed  to 
obtain  cryoprecipitate  (Ref.  16). 
Kallikrein  can  be  rapidly  inhibited  by  C 
1  esterase  inhibitor  and  by  alpha  2- 
macroglobulin  and  more  slowly  by 
antithrombin  III.  Heating  iHt)bably 
inactivates  all  these  inhibitors. 

Potentially,  chemical  reactions 
producing  PKA  can  occur  at  almost  any 
stage  in  plasma  derivative  manufacture. 
in  the  source  plasma,  during  the 
fractionation,  in  partially  fractionated 
products,  in  the  paste,  in  the  powder,  in 
the  bulk,  and  finally  perhaps  even  on 
the  shelf. 

Composition  of  PPF.  The  protein 
composition  of  PPF  is  determined  by 
methods  that  have  been  approved  for 
each  manufacturer.  The  protein  content 
is  set  at  5.0  plus  or  minus  0.3  percent  In 
addition  to  the  alpha  and  beta  globulins 
present  in  the  PPF  (usually  about  12 
percent]  the  albumin  exists  at  both  a 
monomer  and  a  dimer.  The  effect  of 
albumin  dimer  on  the  oncotic 
characteristics  and  drug-binding 
properties  of  the  albumin  has  not  been 
determined.  PPF  Is  composed  of  at  least 
83  percent  (usually  about  88  percent) 
albumin,  no  more  than  1  percent  gamma 
globulin,  130-160  mEq/L  of  sodium,  less 
than  2  mEq/L  of  potassium,  and  has  a 
pH  of  7.0  plus  or  minus  0.3.  This  solution 
is  stabilized  with  0.004  molor  sodium 
acetyltryptophanate  and  0.004  molar 
sodium  caprylate.  After  being 
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introduced  into  Ihe  final  container  the    . 
PPF  solution  is  heated  at  an  attained 
temperature  of  SO'C  plus  or  minus  0.5*C 
for  10  hours.  The  dating  period  is  5  years 
when  stored  at  5*C  or  3  years  at  30*C  or 
less. 

Evaluation  of  PPF  for  Labeled 
Indications 

1.  Hypovolemia.  Hypovolemia, 
whether  due  to  blood  loss  or  "third 
space"  sequestration  of  fluid  (exclusive 
of  bums)  responds  readily  to  PPF. 

a.  Effectiveness.  PPF  is  effective  in  the 
maintenance  of  a  normal  circulating 
blood  volume  (Ref.  4],  but  has  not  been 
proved  to  be  effective  in  the 
maintenance  of  oncotic  pressure.  The 
same  labeling  claims  are  made  by  all  the 
manufacturers  of  PPF,  although  there 
may  be  possible  differences  in 
effectiveness  among  products  relating  to 
the  methods  of  preparation.  At  the 
present  time  there  is  no  information 
available  about  the  effect  of  various 
methods  of  preparation  of  PPF  upon  the 
metabolism  and  oncotic  effect  of  its 
albumin. 

Precautions  about  PPF  administration 
at  a  rate  greater  than  10  mL/minute  may 
limit  its  usefulness  as  a  rapid  plasma 
voliune  expander  when  blood  is  not 
available  unless  efforts  to  reduce  the 
hypotensive  reactions  are  successful. 

Much  of  PPF  administration  today  is 
arbitrary  or  pragmatic.  The  advent  of  a 
clinical  oncometer  so  that  oncotic 
pressure  could  be  measured  before  and 
after  PPF  administration  should  result  in 
a  better  quantification  of  the  effects  of 
PPF  and  clarification  of  the  need  for  its 
administration.  These  studies  have  not 
been  done. 

b.  Safety.  The  safety  of  PPF  has  been 
assumed  in  the  past  to  be  so  high  that 
complications  have  already  been 
reported  even  though  some  may  have 
occurred.  The  reaction  rate  for  various 
adverse  side  effects  such  as  urticaria, 
chills,  fever  or  vasodepressor  effects  are 
few  and  involve  between  0.5  and  1.5 
percent  of  the  production  lots.  These 
reactions  are  for  the  most  part  mild  and 
short-lived.  The  vasodepressor  effects 
have  been  increasingly  reported  and 
may  be  significant  in  some  patients. 

As  a  result  of  the  unusual  stability  of 
albumin,  it  is  possible  to  heat  the 
product  routinely  during  processing  to 
60*C  for  10  hours,  thus  achieving 
inactivation  of  hepatitis  viruses.  The 
only  estabUshed  cases  of  hepatitis  after 
PPF  infusion  have  apparently  come  from 
a  failure  in  processing  so  that  60°C 
treatment  for  10  hours  was  not  achieved 
(Ref.  17). 

c.  Benefit/risk  evaluation.  Properly 
administered,  PPF  has  an  acceptable 
benefit-to-risk  ratio.  Until  clarification 


of  the  frequency  of  occurrence  and 
clinical  significance  of  hypotensive 
episodes  has  been  determined,  an 
evaluation  of  the  ultimate  benefit-to-risk 
ratio  for  rapid,  emergency 
administration  cannot  be  achieved. 

d.  Recommendations.  (1)  Plasma 
Protein  Fraction  (Human)  should  be 
place  in  Category  I. 

(2)  It  is  recommended  that  more 
sophisticated  clinical  studies  be 
sponsored  within  the  medical 
community  to  evaluate  the  effectiveness 
of  PPF  in  elevating  oncotic  pressure 
possibly  in  conjunction  with  similar 
studies  recommended  for  albumin.  This 
information  would  clarify  the  many 
clinical  disorders  that  exist  in  which 
there  is  incomplete  or  conflicting  data 
on  the  effectiveness  of  PPF  therapy  and 
should  define  further  the  situations  in 
which  no  benefit  from  PPF 
administration  occurs,  despite  the 
presence  of  hypoalbuminemia. 

(3)  Manufacturers  of  PPF  should  have 
a  control  testing  program  for  measuring 
PKA  consistent  with  available 
technology. 

(4)  Acceptable  levels  of  PKA  should 
be  no  more  than  25  percent  of  the 
present  Bureau  of  Biologies  reference 
standard. 

(5)  Limits  for  bradykinin  content 
should  be  established  when  data  are 
developed  to  substantiate  measurable 
safe  levels. 

(6)  The  product  name  should  be 
"Plasma  Protein  Fraction". 

e.  Labeling  recommendations  for 
hypovolemia.  The  package  inserts 

.  should  be  revised  to  inform  physicians 
of  the  possibilities  of  hypotension 
occurring  after  PPF  administration  and 
that  this  hypotensive  effect  can  be 
reversed  with  the  use  of  vasopressors. 
Also,  the  package  insert  should  note 
that  no  evidence  exists  that  PPF 
appreciably  increases  the  colloid 
oncotic  pressure  of  the  plasma. 

2.  Bums.  Acute  therapy  in  bums  is 
directed  during  the  first  24-hours  to  the 
administration  of  large  volumes  of 
crystalloid  solution  to  expand  the 
constructed  extracellullar  fluid  volume. 
For  continuation  of  therapy  beyond  24- 
hours,  albumin,  often  as  PPF,  and  lesser 
amounts  of  crystalloids  are  generally 
used.  Recommendations  are  the  same  as 
for  hypovolemia. 

3.  Red  cell  resuspension  medium — a. 
Effectiveness.  Chiring  certain  types  of 
exchange  transfusion  or  when  very  large 
volumes  of  packed  red  blood  cells  have 
been  administered  to  correct  blood  loss, 
PPF  may  be  used  as  a  resuspension 
menstruum  in  order  to  avoid  excessive 
hypoalbuminemia  during  such 
transfusion  therapy.  Although  such 
blood  is  deficient  in  coagulation  factors 


and  platelets,  sufficient  equilibrium 
exists  between  intravascular  and 
extravascular  clotting  factors  to 
maintain  adequate  hemostasis  during 
blood  exchanges  of  less  than  90  percent. 

b.  Safety.  If  circulatory  overload  is 
avoided  and  if  it  is  realized  that  PPF  has 
no  plasma-clotting  factors,  then 
adequate  levels  of  albumin  can  be 
achieved  by  the  resuspension  of  packed 
red  blood  cells,  washed  red  blood  cells 
or  previously  frozen  red  blood  cells 
during  massive  transfusion  procedures. 

c.  Recommendations. 
Recommendations  are  the  same  as  for 
hypovolemia. 

References 

(1)  Hink.  JR.  J.  Hidalgo,  V.P.  Seeberg  and 
F.F.  Johnson,  "Preparation  and  Properties  of  a 
Heat-Treated  Human  Plasma  Protein 
Fraction,"  Vox  Sanguinis,  2:174-186, 1957. 

(2)  Cohn,  E.].,  L.E.  Strong,  W.L  Hughes,  D.). 
Mulford,  ].N.  Ashworth,  M.  Melin  and  H.L 
Taylor,  "Preparation  and  Properties  of  Serum 
and  Plasma  Proteins.  IV.  A  System  for  the 
Separation  into  Fractions  of  the  Protein  and 
Lipoprotein  Components  of  Biological  Tissues 
and  ?\\i\ds,"  Journal  of  the  American 
Chemical  Society.  68:459-475, 1946. 

(3)  Janeway,  C.A.,  S.T.  Gibson.  L.M. 
Woodruff,  J.T.  Heyl,  O.T.  Bailey  and  LR. 
Newhouser,  "Chemical,  Clinical  and 
Immunological  Studies  on  the  Products  of 
Human  Plasma  Fractionation.  VII. 
Concentrated  Human  Serum  Albumin," 
Journal  of  Clinical  Investigation,  23:465-490, 
1944. 

(4)  Bertrand.  J.J.,  T.V.  Feichtmeir.  N. 
Kolomeyer,  J.O.  Beatty,  P.L  Murphy.  W.D. 
Waldschmidt  and  E.B.  McLean,  "Clinical 
Investigations  with  a  Heat-Treated  Plasma 
Protein  Fraction-Plasmanafe,"  Vox  Sanguinis, 
4:385^*02. 1959. 

(5)  Proceedings  of  the  Workshop  on 
.Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies,  Food  and  Drug 
Administration,  Bethesda,  MD,  p.  220, 
September  15-16, 1977. 

(6)  Walt,  J.G.,  "Plasma  Fractionation," 
Clinics  in  Hematology.  5:95-111, 1976. 

(7)  Proceedings  of  the  Workshop  on 
Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies,  Food  and  Drug    - 
Administration,  Bethesda,  MD.  p.  16, 
September  15-16, 1977. 

(8)  Ryan.  J.W.,  J.  Roblero  and  J.M.  Stewart, 
"Inactivation  of  Bradykinin  in  Rat  Lung," 
Advances  in  Experimental  Medicine  and 
Biology.  8:263-267,  1970. 

(9)  Proceedings  of  the  Workshop  on        •      : 
Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies,  Food  and  Drug 
Administration,  Bethesda,  MD,  pp.  23  and 
172,  September  15-16, 1977. 

[10]  Bland,  J.H.L,  M.B.  Laver  and  E. 
Lowenstein,  "Vasodilator  Effect  of 
Commercial  5  Percent  Plasma  Protein 
Fraction  Solutions,"  Journal  of  the  American 
Medical  Association.  224:1721-1724, 1973. 

(11)  Alving,  B.M.,  Y.  Hojima,  J.J.  Pisano,  B.I.. 
Mason,  R.E.  Buckingham.  M.M.  Mozen  and 
J.S.  Finlayson,  "Hypotension  Associated 


Federal  Register  /  Vol.  50,  No.  247  /  Tuesday.  December  24,  1985  /  Proposed  Rules 52655 


With  Prekallikrein  Activator  (Hageman- 
Factor  Fragments)  in  Plasma  Protein 
Fraction,"  New  England  Journal  of  Medicine, 
299:66-70, 1978. 
j  (12)  Proceedings  of  the  Workshop  on 

I        Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies.  Food  and  Drug 
Administration.  Bethesda,  MD,  p.  65, 
September  15-16, 1977. 

(13)  Roundtable  Discussion  of  PKA  and 
Bradykinin  Measurements  in  PPF  and 
Albumin.  Bureau  of  Biologies,  Food  and  Drug 
Administration.  Bethesda,  MD,  p.  173d, 
March  16, 1978. 

(14)  Proceedings  of  the  Workshop  on 
Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies.  Food  and  Drug 
Administration.  Bethesda.  MD,  pp.  42  and 
180.  September  15-16. 1977. 

(15)  Proceedings  of  the  Workshop  on 
Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies,  Food  and  Drug 
Administration,  Bethesda.  MD.  p.  181. 
September  15-16, 1977. 

(16)  Proceedings  of  the  Workshop  on 
Measurement  of  Potentially  Hypotensive 
Agents.  Bureau  of  Biologies.  Food  and  Drug 
Administration.  Bethesda,  MD,  p.  166, 
Septembel'  15-16, 1977. 

(17)  Gellis,  S.S.,  J.R.  Neefe.  J.  Stokes.  L.E. 
Strong,  C.A.  Janeway  and  G.  Scatchard, 
"Chemical,  Clinical  and  Immunological 
Studies  on  the  Products  of  Human  Plasma 
Fractionation.  XXXVI.  Inactivation  of  Virus 
of  Homologous  Serum  Hepatitis  in  Solution  of 
Normal  Human  Serum  Albumin  by  Means  of 
Heat."  Journal  of  the  Clinical  Investigation, 
27:239-244, 1948. 

12.  Antihemophilic  Factor  (Human) 

Generic  Statement 

1.  Introduction.  Antihemophilic  Factor 
(AHF,  factor  VIII,  antihemophilic 
globulin,  AHG)  is  generally  considered 
to  be  a  trace  protein  in  normal  plasma 
which  has  the  property  of  correcting  the 
clotting  defect  characteristic  of 
hemophilia  A  (Ref.  1).  Recent  work 
indicates  that  hemophilia  A  is  not  a 
single  disease  entity  in  which  there  is  a 
deficiency  of  a  proteil  which  has 
coagulant  activity.  F^tor  Vlll-like 
antigenic  activity  can  be  identified 
independent  of  factor  VIII  coagulant 
activity  (Ref.  2).  In  addition,  von 
Willebrand's  disease  is  characterized  by 
several  plasma  defects  in  addition  to  a 
deficiency  of  factor  VIII  coagulant 
activity  (Ref.  3).  Studies  on  genetic 
control  mechanisms,  synthesis  and 
physical-chemical  composition  of  factor 
VIIl  have  a  relationship  to  the 
effectiveness  of  therapy  with  factor  VIII 
concentrates  in  specific  disease  entities 
(Ref.  4  through  6).  However,  potency  of 
the  hcensed  Antihemophilic  Factor 
(Human)  products  is  characterized  on 
the  basis  of  factor  VIII  coagtilant 
I       activity.  Unless  otherwise  specified  in 
1       this  review,  the  term  factor  VIIl  relates 
to  only  the  clot-promoting  properties  of 
this  protein. 


Early  attempts  to  isolate  the 
antihemophilic  activity  from  plasma 
were  limited  by  the  techniques  for  its 
assay  and  failure  to  recognize  that 
hemophilia  was  not  a  single  disease 
entity.  It  was  found  that  plasma  globulin 
fractions  had  the  ability  to  correct  the 
prolonged  whole  blood  clotting  time 
characteristic  of  severe  hemophilia 
(Refs.  6  and  7).  The  antihemophilic 
activity  was  found  to  separate  along 
with  fibrinogen  in  fraction  I  of  the 
ethanol  precipitation  method  of  Cohn,  et 
al.  (Ref.  8).  The  factor  VIII  activity  of 
fraction  1  preparations  was  variable  but 
it  was  used  in  the  clinical  management 
of  hemophilia  (Ref.  9).  At  the  present 
time,  no  fraction  I  preparations  are 
licensed  for  use  in  the  treatment  of 
hemophilia.  A  number  of  other 
procedures  have  been  used  for 
separation  of  factor  VIII  activity  from 
plasma  of  humans  as  well  as  from  the 
plasma  of  other  species  (Ref.  1).  Work 
has  been  done  in  England  on  factor  VIII 
from  porcine  and  bovine  plasmas  (Ref. 
10).  Although  high  potency  preparations 
have  been  obtained,  the  porcine  and 
bovine  materials  have  been  found  to  be 
antigenic  when  used  in  man  (Ref.  11). 

Pool  and  associates  (Ref.  12) 
recognized  the  potential  of  what  was 
first  regarded  as  a  laboratory  curiosity 
and  their  observations  provided  the 
basis  for  the  materials  that  are  currently 
licensed.  When  plasma  is  frozen  and 
thawed,  much  of  the  factor  Vm  activity 
is  concentrated  in  a  small  amount  of 
poorly  soluble  material.  This 
cryoprecipitate  can  be  separated  &om 
the  supernatant  plasma  and  is  the 
starting  material  for  currently  licensed 
factor  Vin  concentrates  (Ref.  13).  As 
with  other  fi-actionation  procedures, 
there  is  also  a  considerable  amoimt  of 
fibrinogen  in  the  cryoprecipitate. 

Factor  Vlll  is  relatively  stable  when 
separated  from  other  procoagulants  but 
small  amounts  of  thrombin  will  destroy 
it  (Ref.  1).  In  order  to  remove 
procoagulants  which  might  provide  a 
source  of  thrombin,  aluminum  hydroxide 
has  been  found  to  be  effective  (Ref.  1). 
Aluminum  hydroxide  absorbs  fibrinogen 
from  plasma  to  a  greater  extent  than 
factor  VIII  (Ref.  4).  Thus  much  of  the 
fibrinogen  present  in  cryoprecipitate  can 
be  removed  by  this  method.  Since  the 
aluminum  hydroxide  is  insoluble  it  can 
be  removed  by  centrifugation. 
Aluminum  hydroxide,  like  other 
absorbents,  will  remove  a  number  of 
other  clotting  accelerators  that  influence 
in  vitro  test  results  but  have  no  in  vivo 
antihemophilic  activity.  It  is  probably 
for  this  reason  that  there  is  good 
correlation  between  in  vitro  test  results 
of  factor  VILL  potency  and  the  clinical 


effectiveness  of  the  products  prepared 
by  this  procedure. 

Studies  done  on  patients  undergoing 
hemodialysis  have  indicated  that 
aluminum  is  potentially  toxic  (Refs.  15 
and  16).  If  altmiinum  hydroxide  is  used 
in  the  process  of  manufacturing  factor 
Vm,  the  product  must  be  tested  to 
demonstrate  that  the  aluminum  has  been 
removed. 

In  some  procedures  for  the  isolation  of 
factor  Vm  small  amounts  of  heparin  are 
added  (Ref.  17).  This  is  apparently  used 
to  prevent  the  activation  of  clotting 
factors  which  would  lead  to  thrombin 
formation.  When  heparin  is  added 
during  the  manufacturing  process,  the 
product  must  be  tested  to  demonstrate 
that  heparin  has  been  effectively 
removed,  or  the  residual  heparin  activity 
should  be  measured  and  indicated  in  the 
labeling. 

Intermediate  purity  AHF  (Ref.  18)  is  a 
term  applied  to  a  product  in  which  the 
cryoprecipitate  obtained  from  plasma  is 
treated  with  ethanol.  The  cryoethanol 
precipitate  is  extracted  with  low  ionic 
Tris  buffer  and  then  treated  with 
aluminum  hydroxide. 

Glycine  will  precipitate  factor  V|IL 
Low  concentrations  of  glycine,  3.5 
percent  will  precipitate  nonfactor  VIII 
proteins,  mainly  fibrinogen,  while  most 
of  the  factor  VIII  activity  remains  in  the 
supernatant  fluid.  When  the 
concentration  of  glycine  is  increased  to 
approximately  12  percent,  most  of  the 
factor  Vni  wifl  precipitate.  The  factor 
Vni  activity  can  then  be  extracted  with 
a  citrate  solution  (Ref.  19).  In  a  similar 
manner  polyethylene  glycol  (PEG)  can 
be  used  as  a  precipitating  agent  (Ref. 
18).  At  low  concentrations  of  PEG,  2.5 — 
5.0  percent,  nonfactor  VIII  proteins  will 
precipitate,  while  at  the  higher 
concentration  of  2  percent  factor  VIII 
will  precipitate.  The  factor  VIU  can  be 
recovered  by  extraction  with  Tris  buffer. 
These  preparations  have  been  termed 
high  purity  AHF  (Ref.  18). 

2.  Indications  for  use.  Factor  VIII 
concentrates  are  indicated  when  there  is 
a  hemostatic  defect  resulting  from  a 
deficiency  of  factor  VIIL  and  it  is 
necessary  to  increase  and  maintain 
factor  Vni  concentrations  to  control 
bleeding. 

a.  Evidence  of  effectiveness.  (1)  There 
is  a  considerable  amount  of  available 
information  to  indicate  that  factor  Vm 
when  given  in  adequate  amounts  will 
correct  both  the  clotting  and  hemostatic 
defects  associated  with  factor  Vin 
deficiency.  The  active  material  has  a 
relatively  short  effect  in  vivo  (Ref.  20) 
and  approximately  half  of  the  coagulant 
activity  is  lost  from  the  circulating 
plasma  in  10  to  12  hours.  In  order  to 
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maintain  circulating  factor  VII]  at 
therapeutic  levels,  additional  material 
must  be  injected  at  approximately  12- 
hour  intervals  (Ref.  12).  The  currently 
available  materials  are  effective  only 
when  administered  intravenously 

[2]  In  disseminated  intravascular 
coagulation  (DlC)  there  is  no  evidence 
that  factor  Vin  concentrates  are 
therapeutically  useful. 

(3)  A  small  percentage  of  patients 
with  hemophilia  A  develop  antifactor 
Vin  anticoagulants  (Ref.  22).  This  type 
of  anti-factor  VIII  activity  appears  to  be 
an  antibody  response  to  factor  Vlll-like 
antigenic  material  that  has  been 
administered.  When  this  complication 
occurs,  massive  amounts  of  factor  VIII 
must  be  supplied  and  even  this  may  not 
be  sufficient  to  achieve  hemostatic 
effectiveness  (Ref.  19).  It  is  important 
that  the  in  vivo  effectiveness  of  the 
factor  VIII  material  be  determined  by  a 
reliable  assay  procedure  since  it  is  not 
always  possible  to  predict  in  vivo 
effectiveness  from  the  vitro  test  results. 

(4)  Acquired  factor  VUI  deficiency  has 
been  reported  in  otherwise  normal 
individuals  following  reactions  to 
penicillin,  during  pregnancy,  in  patients 
with  lupus  erythematosus  and  in 
patients  with  rheumatic  heart  disease 
(Ref.  22).  In  such  cases  an  anti-factor 
\1II  anti-coagulant  is  apparently  the 
basis  for  the  coagulation  defect.  There 
may  be  little  or  no  in  vivo  response  to 
administered  factor  Vin  in  these 
patients.  It  is  necessary  to  have  a 
reliable  method  to  evaluate  the  in  vivo 
effectiveness  of  the  infused  material 
before  Anithemophilic  Factor  (Human) 
can  be  evaluated  for  this  indication. 

(5)  Von  VVillebrand's  disease  is  a 
disorder  in  which  the  affected 
individuals  have  decreased  levels  of 
factor  VIII,  a  prolonged  bleeding  time 
and  other  recently  recognized  plasma 
activity  deficiencies  (Ref.  3).  The 
relationships  among  the  plasma 
abnormalities,  the  hemorrhagic 
tendency  and  the  genetic  defect  are  not 
clear.  The  adminstration  of  normal 
plasma  or  cryoprecipitated 
antihemophilic  factor  appears  to  control 
hemorrhage,  normalize  the  bleeding 
time,  and  increaase  the  circulating  level 
of  factor  VDl.  The  response  of  these 
patients  to  adminstration  of  normal 
plasma  is  unusual  in  that  a  secondary 
increase  in  circulating  factor  VIII  occurs 
over  and  beyond  the  amount  of  factor 
VIII  infused.  In  two  recent  studies  (Refs. 
4  and  5)  the  response  of  patients  with 
von  WUlebrand's  disease  to 
administration  of  cryoprecipitated 
antihemophilic  factor  and  two  of  the 
Antihemophilic  Factor  (Human) 
concentrate  products  was  determined. 
Cryhoprecinitated  antihemophilic  factor 


increased  the  factor  VIII  coagulant 
activity,  the  factor  VIII  antigen-like 
activity,  the  platelet  aggregating  factor, 
the  ristocetin  related  activity  of 
platelet^t  corrected  the  bleeding  time 
and  controlled  bleeding.  In  equilvalent 
doses  of  factor  VIII,  based  on  coagulant 
activity,  the  concentrates  failed  to 
correct  the  bleeding  time,  and  clinical 
evidence  of  hemorrhage  persisted  even 
though  high  levels  of  factor  VIII 
coagulant  activity  were  achieved.  In 
view  of  these  findings,  until  additional 
data  to  the  contrary  are  available,  none 
of  the  Antihemophilic  Factor  (Human) 
concentrates  can  be  considered  to  be 
effective  in  controlling  bleeding  in  von 
VVillebrand's  disease. 

(6)  Most  commonly  Antihemophilic 
Factor  (Human)  is  used  when  a  patient 
with  a  known  factor  VIIJ  deficiency  has 
an  episode  of  bleeding  or  when  a 
surgical  procedure  is  to  be  done.  In 
some  patients  it  has  been  found  to  be 
advantageous  to  administer  factor  VIII 
prophylactically.  The  rationale  for  such 
therapy  is  that  certain  individuals  are 
particultirly  prone  to  develop  bleeding 
episodes  which  can  be  minimized  by 
maintaining  factor  VIII  at  relatively  low 
levels.  Such  therapy  is  indicated  in  a 
few  individuals  that  are  carefully 
selected  on  the  basis  of  clinical  history. 

b.  Evidence  of  safety.  (1)  Since  pooled 
human  plasma  is  the  source  material  for 
Anti-hemophilic  Factor  (Human),  the 
risk  of  hepatitis  is  present.  Current 
regulations  required  that  each  donor 
must  be  tested  and  found  nonreactive 
for  hepatitis  B  surface  antigen  (HDsAg) 
by  "third  generation"  methods.  This  is  a 
relatively  new  requirement,  and  its 
effect  on  the  incidence,  of  associated 
hepatitis  associated  with  the  use  of 
factor  VIII  is  not  yet  clear.  However,  at 
the  present  time  it  must  be  considered 
that  these  materials  carry  a  definite 
hepatitis  risk. 

(2)  Anti-A  and  anti-B  group  antibodies 
are  present  in  Anti-hemophilic  Factor 
(Human)  prepared  from  plasma 
containing  these  antibodies.  These 
antibodies  do  not  appear  to  be 
concentrated  along  with  factor  VIII. 
When  large  amounts  of  factor  VIII 
concentrate  are  given,  these  antibodies 
can  cause  a  mild  hemolytic  response  in 
the  recipient  whose  red  blood  cells  have 
the  appropriate  antigens  (Ref.  23).  The 
reactions  reported  to  date  have  not  been 
serious,  but  if  this  possibility  is  not 
recognized,  the  resulting  decrease  in  red 
cell  volume  may  be  misinterpreted  as 
evidence  of  bleeding. 

(3)  Mild  allergic-type  reactions  have 
been  observed  following  the 
adminstration  of  Antihemophilic  Factor 
(Human),  but  these  reactions  are 
uncommon. 


c.  Benefit-risk  evaluation.  When  used 
appropriately  to  increase  the  circulating 
factor  Vin  coagulant  level,  the  risk  is 
small  compared  to  the  benefits  to  be 
expected. 

3.  Recommendations,  a.  The  licensed 
Antihemophilic  Factor  (Human) 
products  should  be  {AwxA  in  Category  I 
since  when  used  appropriately  they  are 
relatively  safe  and  effective. 

b.  Studies  should  be  encouraged 
within  the  medical  community  to 
provide  a  source  of  AHF  which  is  fi%e  of 
the  hepatitis  agent(s). 

c.  Further  research  is  needed  to 
determine  how  to  provide  information 
about  the  content  of  anti-A  and  anti-B 
antibodies  io  the  final  product.  Although 
these  antibodies  are  present  in  trace 
amounts,  they  may  be  clinically 
significant  when  massive  doses  of  the 
product  are  given  to  patients.  On  the 
basis  of  current  information,  the  labeling 
should  indicate  this  possibility.  The 
manufacturers  should  test  each  final  lot 
of  the  product  to  determine  the  amount 
of  anti-A  and  anti-B  antibodies  in  order 
to  detect  unexpectedly  high  levels  in 
relation  to  those  establishied  in  the 
product  Ucenae.  Upper  limits  should  be 
established  if  adverse  reactions  are 
discovered  to  relate  to  specific  antibody 
levels. 

d.  If  aluminom  hydroxide  is  used  in 
the  process,  the  final  product  must  be 
demonstrated  to  contain  no  more  than 
0.1  microgram  of  aluminum  per  unit  of 
antihemophilic  factor. 

e.  If  heparin  is  used  in  the  iRt>cess.  the 
final  product  must  be  demonstrated  to 
be  free  of  heparin  activity,  or  the 
amount  of  heparin  activity  remaining 
should  appear  in  the  labeling. 

f.  The  labeling  should  contain 
information  about  the  fibrinogen  content 
of  the  final  product,  cautions  about  the 
risks  of  hepatitis  and  anti-A  and  anti-B 
antibody  content,  and  a  statement  that 
the  product  is  not  indicated  for  the 
treatment  of  von  Willebrand's  disease. 

g.  The  product  name  should  be 
"Antihemophilic  Factor". 
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.13.  Factor  IX  Complex  (Human) 

Generic  Statement 

1.  Introduction.  Factor  IX  deficiency 
(Hemophilia  B]  is  a  sex-linked 
hereditary  coagulation  disorder.  It  is 
approximately  V*  as  common  as  factor 
VIII  deficiency  (Hemophilia  A)  (Ref.  25). 
Like  factor  VIII  deficiency,  it  is  a 
heterogenous  disorder  with  several 
variants.  In  some  patients  factor  IX 
antigen  is  detected  by  showing  an 
immunological  reaction  between  the 
patients'  plasma  and  either  a 
spontaneously  occurring  factor  IX 
antibody  or  one  prepared  in  rabbits  by 
injecting  partially  puriFied  factor  IX 
concentrates;  this  is  called  Hemphilia 
B  -f .  Those  disorders  in  which  a  true 
deficiency  exists,  i.e..  a  factor  IX  protein 
(active  or  inactive)  cannot  be  detected, 
are  called  Hemophilia  B— .  In  a  total  of 
179  patients  studied  by  six  different 
investigators,  the  incidence  of 
Hemophilia  B+  has  been  reported  as 
between  8  and  46  percent.  Much  of  this 
wide  range  of  incidence  may  be  due  to 
differences  in  techniques.  In  addition, 
there  are  a  small  numberof  patients  with 
a  variant  called  Hemophilia  Bm.  These 
individuals  have  an  abnormal 
prothrombin  time  (PT)  when  tested  with 
ox  brain  thromboplastin,  suggesting  that 
aii  abnormal  protein  is  formed  in  these 
patients  which  interferes  with  the  PT 
determination.  Every  combination  of 
Hemophilia  B+  or  B-  with  Bm+  or 
Bm—  has  been  reported. 

Patients  with  factor  IX  deficiency  can 
be  treated  with  plasma  infusions  to 
control  or  prevent  their  bleeding 
problems.  Because  of  difficulty  in 
achieving  levels  of  factor  IX  greater  than 
20  percent  by  plasma  infusions  without 
overloading  the  circulation,  techniques 
for  concenG-ating  factor  IX  have  been 


developed.  Most  of  the  techniques  have 
taken  advantage  of  the  absorbant 
qualities  of  factor  IX.  as  well  as  the 
other  prothrombin  complex  factors  (II, 
VII,  X),  to  materials  such  as:  tricalcium 
phosphate  (Ref.  3),  barium  sulphate  (Ref. 
4)  DEAE  cellulose  (Ref.  5),  DEAE 
sephadex  (Ref.  6]  or  aluminum 
hydroxide  (Ref.  7).  Recent  modifications 
of  the  procedures  have  allowed 
preparation  of  factor  IX  concentrates 
from  residual  citrated  plasma  obtained 
as  a  byproduct  of  routine  blood  banking. 

There  are  currently  two  United  States 
licensed  producers  of  factor  IX 
concentrates.  These  preparations  also 
contain  factors  II,  VII  and  X.  Some  of 
the  currently  used  Etux)pean  products  do 
not  contain  factor  VII.  Of  the  American 
Factor  IX  Complex  (Human)  products, 
one  is  marketed  under  the  trade  name  of 
Proplex™  (Hyland  Laboratories)  and  the 
other  as  Konyne"™  (Cutter  Laboratories). 

2.  Effectiveness — a.  Congenital 
deficiencies  of  factors  II,  VII,  IX  or  X — 
(1)  Prophylaxis  and  treatment  of 
bleeding  disorders.  A  general  review  of 
the  clinical  uses  of  factor  IX 
concentrates  by  Menache  (Refs.  8  and  9) 
provides  data  on  products  similarly 
prepared  to  those  commercially 
available  in  the  United  States.  These 
studies  showed  that  factor  IX 
concentrates  were  successfully  used  to 
treat  hemorrhagic  episodes  or  to  prevent 
bleeding  with  major  surgery  in  patients 
with  deficiencies  of  factors  II.  VU.  IX 
andX. 

b.  Patients  with  inJiibitors — (1)  Factor 
IX  inhibitors.  The  reported  incidence  of 
these  inhibitors  varies  widely,  from  9  to 
50  percent  (Ref  10).  They  have  been 
found  to  be  IgC  antibodies  and  usually 
do  not  significantly  increase  the 
bleeding  tendency  of  the  patient.  When 
tested  in  vitro  they  are  found  to  be  much 
more  rapidly  acting  than  factor  VIII 
inhibitors.  If  patients  with  factor  IX 
inhibitors  are  treated  with  factor  IX- 
containing  material,  the  antibody  is 
eventally  recalled  in  high  titer. 

(2)  Factor  VIII  inhibitors.  Breen  and 
TuUis  (Ref.  11)  noticed  shortening  of  the 
clotting  tijne  out  of  proportion  to  the 
elevation  of  clotting  factors  in  patients 
with  vitamin  K  deficiency  who  were 
infused  with  a  clotting  factor 
concentrate  prepared  by  al>sorption  on 
DEAE  cellulose.  In  order  to  evaluate  this 
post-transfusion  hypercoagulability,  a 
patient  with  factor  VIII  deficiency  with 
bleeding  was  infused  with  the  factor  IX 
concentrate.  Prompt  cessation  of  the 
bleeding  occurred  with  no  change  in  the 
factor  VIII  levels.  Subsequent  reports 
(Refs.  12  through  14)  have  indicated  that 
some  factor  IX  concentrates  may  be 
able  to  bypass  the  inhibitor  and  provide 
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hemostasis.  Tishkoff  (Ref.  15)  has 
confirmed  the  presence  of  variable 
quantities  of  IXa.  Xa  and  thrombin  in 
these  products  and  demonstrated  that 
they  all  shorten  the  activated  partial 
thromboplastin  time  (PTT)  of  normal 
plasma.  Whether  this  provides  an 
explanation  for  their  beneficial  effect 
remains  to  be  determined. 

A  recent  report  by  a  task  force  on  the 
clinical  use  of  factor  IX  concentrates 
(Ref.  16]  generally  agreed  that  the  IX 
concentrates  available  at  that  time  may 
have  been  uspful  in  the  treatment  of 
factor  VIII  inhibitors  but  indicated  that  a 
multi-institutional  study  was  needed  to 
establish  their  exact  role  in  treatment  of 
this  problem. 

c.  Multiple  coagulation  factor 
deficiencies — (1)  Coumarin  overdosage. 
Factor  IX  concentrates  have  been  used 
successfully  in  the  treatment  of 
coumarin  overdosage  of  for  reversal  of 
anticoagulant  therapy  in  patients  prior 
to  surgery  (Ref.  17). 

(2)  Liver  disease.  Factor  IX 
concentrates  have  been  given  to  large 
numbers  of  patients  to  treat  the 
hemorrhagic  diathesis  associated  with 
liver  disease.  The  results  have  not 
always  been  successful.  In  some 
patients  this  may  be  because  of  other 
factor  deHciencies  not  corrected  with 
factor  IX  concentrates  such  as  factor  V 
(Ref.  17)  or  because  of  the  high 
incidence  of  bleeding  due  to  local 
lesions  such  as  varices  or  ulcers. 

In  addition,  two  other  major  concerns 
have  arisen  about  treating  patients  with 
liver  disease  with  factor  IX 
concentrates.  These  are  the  high  risk  of 
post-transfusion  hepatitis  found  after 
giving  factor  IX  concentrates 
superimposed  on  an  already  damaged 
liver  and  a  hypercoagulable  syndrome 
with  thromboembolism  first  reported  in 
1959  (Ref.  18).  Because  of  this  latter 
observation  one  of  the  two  factor  IX 
products  available  in  the  United  States 
also  contains  added  heparin.  Some 
authors  originally  reported  no  evidence 
of  an  increased  incidence  of 
thromboembolism  after  administration 
of  these  materials  to  patients  with 
chronic  liver  disease  (Ref.  19  th|t)ugb 
22).  However,  other  studies  have  shown 
a  risk  of  thrombosis  or  induction  of 
disseminated  intravascular  coagulation 
(EMC)  in  patients  with  liver  disease 
when  these  materials  were  used  (Refs.  8. 
23,  24,  26  through  28  and  43).  Blatt 
described  a  patient  with  congenital 
factor  X  deficiency  who  developed 
hepatitis  following  adminstration  of 
Konyne"*  (Ref.  23).  A  subsequent 
surgical  procedure  was  required  while 
the  patient  still  had  abnormal  latex 
fixation  tests  (LFTs).  and  within  2  hours 
of  her  second  dose  of  this  product  she 


died  with  diff'use  thromboembolism. 
Cederbaum  reported  three  patients  with 
liver  disease  who  developed  DIC  after 
infusions  of  Proplex"*  (two  patients) 
and  Konjme™  (one  patient)  (Ref.  24). 
Hoag  described  two  pabents  who 
developed  evidence  of  fibrinolysis 
following  administration  of  Konyne'™ 
(Ref.  6).  Kasper  reported  an  additional 
four  patients  with  chronic  liver  disease 
who  developed  DIC  following  factor  IX 
concentrates  (Ref.  26).  Similar  reports 
have  come  from  Europe  after  the  use  of 
PPSB  (Ref.  8).  A  factor  IX  concentrate 
prepared  in  Great  Britain  was 
associated  with  acute  liver  disease  (Ref. 
27).  The  high  risk  of  DIC  and  thrombosis 
in  these  patients  may  be  related  either 
to  failure  of  the  role  that  the  liver 
normally  plays  in  clearing  activated 
products  of  blood  coagulation  (Ref.  28) 
or,  alternatively,  some  of  these  patients 
may  already  have  had  underlying  DIC 
which  is  exacerbated  by  this  therapy. 

(3)  Newborns.  Low  birth  weight 
infants  have  been  shown  to  have  a  high 
incidence  of  intracranial  hemorrhage.  If 
the  thromboplastin  generation  test  on 
the  first  day  of  life  is  less  than  10 
percent,  the  incidence  of  hemorrhage  is 
three  times  greater  than  in  those  infants 
with  activities  greater  than  10  percent 
(Ref.  29).  However,  in  a  controlled  trial 
where  factor  IX  concentrates  were 
administered  intraventricular 
hemorrhage  was  three  times  greater  in 
the  treated  group  (Ref.  30).  One  study 
has  indicated  a  reduction  in 
intercerebral  hemorrhage  in  infants  with 
respiratory  distress  syndome  (RDS)  who 
required  assisted  ventilation  from  33 
percent  to  13  percent  when  the  infants 
were  treated  with  factor  IX  concentrates 
(Ref.  31).  Other  studies  have  shown  that 
in  newborns  with  infection,  RDS, 
hyaline  membrane  disease  or  vitamin  K 
deficiency,  use  of  factor  IX  concentrates 
has  produced  DIC  (Ref.  8). 

(4)  Open  heart  surgery.  There  are  no 
studies  which  have  evaluated  the 
efficacy  of  factor  IX  concentrates  in  the 
control  of  bleeding  in  open  heart  surgery 
patients.  However,  these  concentrates 
are  being  used  in  this  situation  as 
documented  by  a  report  T)f  a  very  high 
incidence  of  hepatitis  following  open 
heart  surgery  in  a  group  of  patients  who 
received  Konyne™  (Ref.  32). 

3.  Side  effects — a.  Hepatitis.  A  high 
incidence  of  hepatitis  has  been  reported 
following  the  use  of  factor  IX 
concentrates  with  reports  ranging  from 
28  to  70  percent  (Ref.  33).  Most  of  the 
patients  tested  were  hepatitis  B  positive. 
In  a  report  by  Sandler  in  1973,  a  lot  of 
Konyne^^  implicated  in  three  cases  of 
hepatitis  could  not  be  shown  to  be 
HBsAg  positive  by  inununodifussion. 
Immunoelectrophoresis  and 


immunoelectrosmophoresis  (Ref.  34). 
Iwanson's  study  (Ref.  33)  reported  two 
eras  of  this  treatment:  (1)  1969-1970 
when  patients  were  treated  with 
Konyne^^  or  a  Swedish  concentrate  and 
the  hepatitis  inddence  was  9/26  or  35 
percent,  and  (2)  since  1971  when  an 
additional  26  patients  were  treated  with 
the  Swedish  concentrate  with  a  hepatitis 
incidence  of  2/26,  or  8  percent.  The 
reported  difference  may  have  been 
related  to  hepatitis  testing  by 
radioimmunoassay  (RIA)  of  the  source 
plasma  since  1971.  However,  a  more 
recent  study  reported  in  1977  examined 
samples  of  Konyne™  and  Proplex™  and 
showed  that  Proplex'"'  was  positive  for 
HBsAG  by  radioimmunoassay  (RIA)  and 
immune-electron  microscopy  (lEM),  and 
Konyne™  was  found  to  be  positive  by 
lEM.  These  data  suggest  that  even 
though  routine  screening  of  each  unit  of 
plasma  by  RIA  is  performed  before 
fractionation,  this  procedure  may  not  be 
sufficient  to  protect  recipients  against 
hepatitis  transmission  by  these  products 
(Ref.  35). 

b.  Thromboembolic  events. 
Thromboembolic  complications  of  factor 
IX  concentrates  have  already  been 
discussed.  In  addition,  there  is 
considerable  evidence  to  show  that 
patients  who  have  congenital 
deficiencies  of  factor  IX  without  liver 
disease  when  treated  with  factor  IX 
concentrates  have  an  increased 
incidence  of  post-operative 
throml}oembolic  phenomenon.  There  are 
also  scattered  reports  of 
thromboembolic  problems  following 
administration  of  factor  IX  concentrate 
without  apparent  precipitating  events. 

In  a  review  article  on  this  subject 
Kasper  (Ref.  26)  reported  only  two  factor 
IX  deficient  patients  without  liver 
disease  or  surgery  who  developed  any 
such  problems.  One  iiad  a  syncopal 
episode  while  being  treated  for  a  factor 
IX  inhibitor,  and  the  other  had 
pulmonary  emboli  on  three  different 
occasions  while  being  treated  for 
muscle-skeletal  bleeding.  In  a  recent 
conference  on  thrombogenicity  of  factor 
IX  concentrates  die  following  data  were 
provided,  as  shown  in  Table  1  (Ref.  36): 

Table  1.— Thrombcgenk:ity  of  Factor  IX 
Concentrates 
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The  factor  IX  concentrates  prepared 
in  Europe  have  been  reported  to  cause 
fewer  comphcations.  However,  Preston 
(Ref.  37)  infused  the  concentrate 
prepared  in  England  into  stable  factor 
IX  deficient  patients  and  showed 
significant  decreases  in  factor  VIII  and 
serum  antithrombin  III  in  all  five 
patients  studies;  fibrinogen  fell  in  four, 
and  platelet  counts  decreased  in  two. 
These  changes  werie  transient,  and  there 
were  no  detectable  clinical  sequela.  The 
study  does  suggest  that  more  careful 
monitoring  of  hemostatic  parameters  in 
patients  receiving  these  materials  might 
show  further  evidence  of 
thrombogenicity.  There  is  one  report  of 
DIG  occurring  in  a  post-operative  factor 
IX  deficient  hemophiliac  which  was 
successsfully  treated  with  heparin; 
subsequmtly.  DIG  did  not  recur  when 
the  lot  of  concentrate  was  changed  fRef. 
38}  Sas  (Ref.  39)  described  studies  of  the 
concentrate  prepared  in  Scotland  and 
showed  that  all  lots  of  diluted 
concentrates  on  recalcification 
generated  thrombin.  Similarly,  studies 
by  Kingdon  (Ref.  40)  showed  that 
materials  prepared  by  eleven  different 
manufacturers  varied  considerably 
regarding  their  thrombogenic  potential 
as  measured  in  vitro  by  a  PTT  assay  and 
in  vivo  in  a  rabbit  venous  stasis  model. 
The  in  vitro  assay  was  more  sensitive, 
but  the  in  vivo  assay  may  correlate  more 
closely  with  the  in  vivo  experience  in 
man.  Addition  of  5  to  10  units  of 
heparin/mL  of  reconstituted  concentrate 
eliminated  thrombus  formation  in  the 
experimental  animal  model.  However,  a 
soybean  trypsin  inhibitor  which  inhibits 
factor  Xa  and  diisopropyl 
fluorophosphate,  an  inhibitor  of 
thrombin,  VH  or  XIa  has  no  effect. 

Another  approach  to  prevention  of 
thrombogenicity  by  factor  IX 
concentrates  has  been  to  add  heparin  in 
the  manufacturing  process  to  prevent 
factor  activation  and  then  provide  for 
heparin  removal  in  latter  manufacturing 
steps  (Ref.  41).  This  material  was  shown 
not  to  shorten  in  vitro  clotting  times. 

4.  Benefit/risk  evaluation.  Because  of 
the  high  risk  of  hepatitis  and 
thromboembolic  complications,  the  use 
of  these  materials  should  be  restricted  to 
situations  where  the  patient  caimot  be 
appropriately  managed  with  single 
donor  plasma.  These  would  include:  (1) 
Major  surgery  in  patients  with  severe 
congenital  deficiencies  of  the  clotting 
factors  contained  in  these  concentrates. 
(2)  life-threatening  bleeding  in  patients 
with  factor  IX  inhibitors,  and  (3) 
prophylaxis  for  patients  with  congenital 
clotting  factor  deficiencies  where  the 
value  of  this  treatment  must  be  weighed 
against  the  risk  of  hepatitis  which  is 


especially  great  in  patients  who  have 
had  few  prior  transfusions  (Ref  42). 
Factor  IX  concentrates  should  ordinarily 
not  be  used  to  treat  bleeding  during 
open  heart  surgery  or  for  prophylactic 
treatment  of  patients  with  congenital 
deficiencies  of  prothrombin  complex 
factors  who  also  have  liver  disease. 

5.  Recommendations.  Generically, 
Factor  IX  Complex  (Human)  should  be 
placed  in  Category  I.  SpecLGc 
recommendations  for  each  producer 
follow  in  separate  product  reviews. 
Other  recommendations  for  further 
research  are: 

a.  Changes  in  manufacturing  which 
can  eliminate  production  oi  activated 
coagulation  factors  and  contamination 
with  hepatitis  virus  should  be 
investigated. 

b.  Quality  control  technique 
improvements  and  better  in  vitro  tests 
are  needed  for  use  by  the  manufacturers 
to  lead  to  a  material  that  is  as 
nonthrombogenic  and  free  of  hepatitis 
as  is  possible. 

c.  Studies  are  needed  to  investigate 
the  incidence  of  hepatitis  in  recipients 
who  have  received  concentrates 
prepared  from  plasma  pools  composed 
of  individual  units  which  were  HBsAg 
negative  by  third  generation  testing. 

d.  Studies  should  be  encouraged  to 
provide  a  source  of  factor  IX  which  is 
free  of  hepatitis  agents. 

e.  Further  evaluation  of  the  usefulness 
of  factor  IX  concentrates  in  the 
treatment  of  patients  with  factor  VIII 
inhibitors  is  recommended. 

6.  Labeling  recommendations,  a.  The 
activity  in  the  final  product  of  any  of  the 
prothrombin  complex  factors  (II,  VII,  IX. 
X)  for  which  administration  of  the 
product  is  recommended  as  therapy 
must  be  included  in  the  labeling. 

b.  The  quantity  of  sodium,  potassium, 
and  anticoagulants  in  the  final  product 
must  be  included  in  the  labeling. 

c  The  labeling  should  include 
prominent  warnings  about  risks  of 
hepatitis  an^  thrombosis. 

d.  Indications  for  use  should  be 
restricted  as  discussed  in  this  report. 
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Product  Reviews 

1.  Product.  Factor  IX  Complex 
(Human)  manufactured  by  Cutter 
Laboratories,  Inc.,  as  "Konyne™"  is 
supplied  as  a  lypholized  powder 
containing  500  units  of  factor  IX  per 
bottle.  An  isotonic  solution  for 
administration  is  made  by  reconstituting 
the  powder  with  20  mL  sterile  water 
(USP)  supplied  by  the  manufacturer.  The 
product  is  given  by  intravenous 
administration  through  a  filter.  No 
preservatives  are  used.  Other 
ingredients  are  Factors  II,  VII,  and  X  in 
amounts  roughly  proportionate  to  their 
respective  levels  in  fresh  plasma.  The 
product  should  be  stored  at  2  to  8  I'C. 
For  travel  purposes,  it  may  be  stored  for 
up  to  1  month  at  temperatiu^s  not  to 
exceed  37  *C, 


In  an  analysis  of  the  product,  TuUis 
(Ref.  1)  reports  that  Konyne™  contains: 

Table  I.— Konyne™  Cmnponents 


Substanc* 


FicW  IX  units  ' „._ 

Factor  IX  Spadfic  Actwily  (unMa/ 
mg  protein). 

Factor  II  unila  * _. 

Factor  II  Spadflc  Aclii«y 

Factor  VH ; 

Factor  X _..I,.IZ....!Zr.! 


■  On«  unil=factor  IX  activify  o«  1  mL  d  pooled  piaama. 

■  Oie  unit=pro>tironitiin  activtty  o(  1  mL  hash  p4aama  (not 
NIH  prottvocnbin  units). 

2,  Effectiveness — a.  Treatment  of 
deficiericies  of  factors  II.  VII,  IX  and  X 
(congenital  and  acquired).  In  studies  of 
factor  DC  deficiency,  six  patients 
received  62  transfusions  with  Konyne™ 
with  a  post- transfusion  recovery  of  58 
percent  of  the  factor  IX  infused.  Half-life 
of  the  first  component  was  4.6  hours  and 
of  the  second  31.5  hours.  Equilibration 
between  the  first  and  second  component 
was  22.1  hours,  and  the  volume  of 
distribution  was  2.7  times  the  plasma 
volume  (Ref.  2).  These  distribution  and 
turnover  rates  were  the  same  as  those 
found  for  fresh  frozen  plasma  in  three  of 
the  patients.  Increases  of  factor  II  in 
these  patients  ranged  from  62  to  299 
percent,  factor  VU  from  53  to  180 
percent,  and  factor  X  from  72  to  232 
percent.  Factor  II  returned  to  control 
levels  in  2  to  4  days,  factor  VII  in  12  to 
30  hours,  and  factor  X  at  5  days. 

Tullis  describes  treating  14  patients 
with  Konyne™  on  89  occasions  and  with 
Proplex"*  on  four  occasions  with 
clinical  benefit  in  all  instances. 
Diagnosed  of  the  treated  patients  were: 
factor  IX  deficiency  (6  patients),  liver 
disease  (6  patients),  Dicumerol  induced 
hypoprothrombinemia  (2  patients),  and 
factor  VIII  deficiency  (1  patient)  (Ref.  1). 

Cutter  Laboratories  reported  results  of 
studies  of  the  deficiency  states  and 
treatments  shown  in  Table  II  (Ref.  20]. 


Table  II.— Reasons  fop  Treatment  of  Patients  With  Deficiencies  of  Factors  II,  VII,  IX  and 

X 


Factor  deficiency 

Surgaiy. 

poat- 

aurgary 

Bleeding 
•odes 

ttvosn 

Oenttf 

Prophy- 
laxis 

Aaaw 

Total 
number 
treat- 
ments 

M   . 

0 

2 

22 

1 

0 

3 

59 

3 

0 

0 

13 

2 

1 
1 
6 
0 

0 
2 
5 

0 

0 

s 

21 
0 

^ 

1 

M 

13 

X 

126 

6 

ToWi              

25 

65 

15 

a 

7 

26 

146 

In  vivo  recovery  of  factors  II,  VII.  and 
X  in  factor  IX  deficient  patients  reported 


by  Cutter  Laboratories  are  shown  in 
Table  ID  (Ref.  20). 
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Table  III.— In  Vivo  Recovery  of  Factobs  II, 
VII,  AND  X  IN  Factor  IX  Deficient  Patients 


Oa«ci«nl  Factor 

« 

Ml 

X 

Numb*  of  CUM-.      .    _ 

kicrwM  m  %/unN  o(  iMlar  K  In- 
iiiMd/*..- 

24 

16.S 

21, 
5.1 

23 

7.S 

For  factor  IX  deficient  patients, 
administration  of  2  units  of  factor  IX 
activity/kg  body  weight  resulted  in  an 
immediate  increase  of  3  percent  (range 
1.7  to  5.0  percent)  in  factor  IX  levels.  The 
same  dosage  resulted  in  an  increase  in 
factor  VII  of  4  percent  (range  2.5  to  5.4 
percent). 

In  the  one  factor  II  deficient  patient 
studied.  73  units  of  factor  IX  infused/kg 
resulted  in  an  increase  from  1.5  percent 
to  185  percent  of  normal  factor  II. 

In  vivo  results  of  therapy  in  factor  X 
deficiency  were  found  to  be  somewhat 
variable.  To  raise  the  circulating  level 
by  1  percent,  0.35  to  3.9  units/kg  were 
required  (3  studies). 

Other  studies  summarized  in  Table  IV 
showed  increases  in  in  vivo  response  in 
severely  deficient  patients  (Ref.  20). 

Table  IV.— In  Vivo  Response  in  Severely 
Deficient  Patients 

[Congenital  and  acquired  delKienciesl 


Average 

% 

»»- 

Deficient 
factor 

Condition 

No. 
caaea 

craaae/ 
unit  of 
fartnrIX 
(itusad/ 
b. 

Range 

IX...; - 

IX 

StaMa 

17 
24 

3.2 
4.6 

1.7-5.1 

Bleeding. „. 

1.7-9.6 

vn 

Stable -.. 

Blaadmo.. 

3 

8 

5.2 

5.7 

5.0-5.4 

VM ....... 

^S-8.4 

II 

...._do 

6 

S.0 

^7-7.4 

X -.... 

do 

7 

4.7 

2.1-6.6 

b.  Treatment  of  patients  with 
inhibitors — (1)  Factor  IX.  One  report  has 
described  successful  dental  extractions 
in  patients  from  one  family  with 
inhibitors  of  factor  IX  by  using 
Konyne™  to  neutralize  the  inhibitor  and 
levate  the  factor  IX  level  (Ref.  3). 

(2)  Factor  VIII.  AbUdgaard  (Ref.  4)  has 
reported  the  use  of  Konyne™  in  5 
hemophilia  A  patients  with  inhibitors  to 
treat  64  bleeding  episodes  with  130 
infusions.  Prompt  control  of  bleeding 
was  observed  in  each  instance  with 
doses  of  15  to  10  units  of  factor  IX/kg. 
No  complications  were  encountered. 

c.  Multiple  factor  deficiency— {\) 
Coumarin  overdosage.  Konyne™  has 
been  used  successfully  to  reverse 
bleeding  secondary  to  coumarin 


overdosage  in  13  patients;  in  5  patients 
reversal  of  coumarine  effect  was 
required  before  surgery;  and  1  patient 
was  treated  for  vitamin  K  deflciency 
before  a  biopsy  procedure  (Refs.  1,  5,  6, 
and  7). 

(2)  Liver  disease.  Liver  disease  has 
been  discussed  earlier  in  the  Generic 
Statement  on  Factor  IX  Complex 
(Human). 

3.  Safety  analysis,  a.  In  163  courses  of 
treatment  in  113  patients.  Cutter  (Ref. 
20}  reports  that  22  patients  had  a 
temperature  rise  above  99.8*  F,  4 
patients  had  chills,  3  patients  had 
allergic  reactions  (hives  and  itchy  eyes), 
1  patien^had  nausea,  3  patients  with 
liver  disease  had  fibrinolytic  reactions, 
and  there  were  15  deaths  (1  patient  with 
thrombosis.  13  in  patients  with  multiple 
coagulation  factor  deHciencies  and  1 
patient  with  sepsis). 

b.  Hepatitis.  Kasper  reported  that  3  of 
10  B  hemophiliacs  over  4  years  old  who 
had  received  fewer  than  10  prior 
transfusions  of  blood  products 
developed  hepatitis  within  6  months  of 
the  first  infusion  of  Konyne™  (Ref.  10). 
Other  hepatitis  reaction  reports  in 
patients  treated  with  Konyne™  are 
summarized  in  Table  V. 

Table  v.— Hepatitis  in  Konyne™  Treated 
Patients 


c.  Thrombosis.  Triantapfayllopoulos 
(ReL  15)  initially  described  intravascular 
generation  of  thrombin  in  rabbits  given 
Konyne.™  Death  occiured  in  34  percent 
of  the  treated  animals.  Catheter 
injection  of  the  material  was  lethal  in  82 
percent  of  the  animals,  while  direct 
intravenous  injection  was  associated 
with  a  13-percent  mortality.  These 
differences  may  be  related  to  further 
contact  activation  of  the  Konyne™  by 
the  catheter  during  infusion.  Kasper  has 
reported  that  8  of  the  13  factor  IX 
deficient  patients  in  the  post-operative 
period  who  were  treated  with  Konyne'™ 
developed  thromboembolic  problems  (5 
thrombophebitis  and  1  pulmonary 
embolism)  (Ref.  16).  Steinbert  (Ref.  17). 
Edson  (Ref.  18).  and  Marchesi  (ReL  19) 
subsequently  reported  on  three 
individual  factor  IX  deHcient  patients  in 
the  post-operative  period  who 
developed  a  myocardial  infarction 
associated  with  Konyne™ 
administration,  elevation  of  serum  fibrin 
"split  products  after  administration  of 
Proplex"*  but  not  after  Konyne"*.  and 
pulmonary  embolism  with  Konyne'™ 
administration,  respectively.  Cutter 
Laboratories'  experience  is  reported  in 
Table  VU  (Ref.  20). 

Table  Vl.— Hepatitis  B  in  Recipients  of 
Konyne'™  Complex 
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Coumwin  overdosage. 
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Grammens  (5) 

3/15 

Factor  IX  deficiency 

1/12 
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BoWan  (13) 

4/10 

Factor  IX  deficiency. 

Iwaraon  (14) 

2/28 

Do. 

Ten  patients  were  studied  by 
bilirubin.  SCOT,  and  SGPT  liver 
function  tests  following  Konyne™ 
administration,  Table  VI  (Ref.  20).  In 
three,  there  were  abnormalities  noted  in 
the  liver  function  tests,  two  associated 
with  clinical  hepatitis  and  one  with 
transient  enzyme  changes  without  overt 
disease  which  was  considered  to  be 
subclinical  hepatitis.  One  additional 
patient  had  clinical  hepatitis  at  the  time 
of  starting  therapy,  and  this  subsided 
during  treatment 
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Table  VU.— Patjents  With  Oeficencies  of  Factors  II.  VII,  IX  and  X 

(Oavetopnwni  cH  thnmboaia  or  hepatittaj 
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wbctnical  caaa  with  ttoniLtml  SGOT,  SGPT.  and  no  faundka 


d.  In  addition  to  the  above  reactions, 
anaphylaxis  has  been  reported  (i^fs.  8 
and  9). 

4.  Manufacturing  analysis. 
Manufactiuing  data  are  confidential,  but 
a  review  indicated  no  reason  to  question 
the  preparation  of  the  product. 

5.  Labeling  recommendations,  a.  It  is 
recommended  that  the  label  should  also 
contain: 

(1)  The  amount  of  factors,  II,  Vn,  and 
X  present  by  analysis  if  this  material  is 
recommended  for  treating  these 
deficiencies. 

(2)  llirombosis  and  hepatitis 
warnings. 

(3)  The  amounts  of  sodium  and 
potassium  in  the  product  in  the  final 
container. 

b.  The  package  circular  should  also: 

(1)  Give  details  of  dosage  and 
frequency  of  administration  for  each 
clotting  factor  deficiency  to  be  treated. 

(2)  Include  information  about  how  to 
monitor  effectiveness  of  treatment  by 
employing  clotting  factor  assays  on  the 
recipient's  blood. 

(3)  Contain  indications  for  use  only  in 
congenital  deficiencies  or  urgent  need 
for  the  rapid  reversal  of  the  effects  of 
vitamin  K  antagonists. 

(4)  Include  contraindications  for  use  in 
newborns,  liver  disease,  and  stirgical 
procedures  in  nondeficient  patients,  e.g.. 
open  heart  surgery. 

(5)  State  that  after  reconstitution,  the 
material  should  be  used  within  at  least  4 
hours. 

6.  Recommendation.  It  is 
recommended  that  the  product  be 
placed  in  Category  I  with  the  labeling 
recommendations  as  stated. 
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Product  Review 

1.  Product  Factor  IX  Complex 
(Human),  (Factors  II.  VII.  IX.  and  X)  or 
Proplex  "*  manufacttired  by  Hyland 
Division  of  Travenol  Laboratories  is 
supplied  as  a  30-mL  vial  containing  the 
lyophilized  material.  It  is  intended  for 
intravenous  administration  through  a 
filter  after  being  reconstituted  with  30 
mL  of  sterile  water  for  injection.  Each 
bottle  is  assayed  for  factor  II  and  factor 
IX  activity  or  in  vivo  recoverable  units. 
Other  ingredients  include  heparin  not  to 
exceed  one  unit  per  Ml  of  reconsitituted 
product.  No  preservatives  are  uged.  The 
product  should  be  stored  between  2  and 
3*C. 

2.  Effectiveness — a.  Treatment  of 
factor  IX  deficiency.  Eleven  patients 
with  factor  IX  deficiency  were  treated  in 
one  study  with  good  hemostatic  results 
in  all  (Ref.  1).  The  concentrates  used  had 
assay  values  of  5  units  of  factor  II/mL, 
17  units  of  factor  IX/mL,  and  20  units  of 
factors  VU  and  X/mL.  This  represented 
a  purification  of  30  times,  272  times,  and 
320  times,  respectively.  Protein 
concentration  was  4.4  mg/mL. 

Gilchrist  (Ref.  2],  on  the  basis  of  six 
infusions  in  four  patients  with  factor  IX 
deficiency,  calculated  that  a  dose  of  two 
units  of  factor  IX/kg  produced 
approximately  one  percent  rise  in  factor 
IX  plasma  levels.  The  recovery  values 
ranged  from  17.3  to  33.6  percent  with  a 
residual  factor  IX  activity  of  40  to  59 
percent  at  24  hours  posttransfusion. 
There  were  no  changes  in  fibrinogen 
concentration  of  fibrinolytic  parameters. 
In  these  early  studies,  protamine 
sulphate,  3  mg/vial  of  administered 
material  was  usually  given  to  counteract 
the  heparin  in  the  concentrate. 

Hyland  (Ref.  8)  provided  data  from  5 
investigators  on  42  infusions  in  14 
patients  with  factor  IX  deficiency.  All 
patients  treated  had  evidence  of 
improvement,  and  there  were  no 
untoward  reactions. 

Levine  (Ref.  3)  reported  10  patients 
who  used  Proplex  ■"*  in  a  self-therapy 
program.  This  material  was  reported  to 
be  effective  in  controlling  hemorrhagic 
manifestations  of  spontaneous  bleeding. 

b.  Treatment  of  patients  with  liver 
disease.  Four  patients  with  chronic  liver 
disease  with  profuse  bleeding  from 
varices  and/or  hemorrhagic  gastritis 
were  given  Proplex  ^^  infusions.  Factor 
II  levels  were  raised  to  normal  with 
control  of  bleeding  within  1  to  2  hours  of 
the  infusion  {Ref.  4).  One  patient  rebled 
and  died  several  hours  after  completion 
of  the  infusion  with  evidence  of 
accelerated  disseminated  intravascular 
coagulation  (DIC).  Half-life  of  factor  II 
was  18  hours  (recovery  80  percent),  of 
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factor  IX,  14  hours  (recovery  42  percent), 
of  factor  VII  and  X.  7  hours  (recovery  23 
percent). 

Cederbaum  (Ref.  5)  reported  three 
patients  with  liver  disease  who 
developed  OIC  after  infusion  of 
Proplex '"'  (two  patients)  and  Konyne  ™ 
(one  patient). 

'   c.  (Dther  indications.  No  data  were 
found  regarding  effectiveness  for 
treatment  of  factor  II,  VII.  or  X 
deficiencies,  for  treatment  of  patients 
with  factor  IX  or  factor  VIII  inhibitors, 
or  for  treatment  of  Coumarin 
overdosage. 

3.  Safety — a.  Hepatitis.  A  single 
reference  (Ref.  6)  has  reported  hepatitis 
following  Proplex  ™'  administration  in  a 
patient  with  factor  X  deficiency.  (Also 
see  the  Factor  IX  (Human)  Generic 
Statement.) 

b.  Thrombosis.  A  recent  publication 
reported  a  lot  of  Proplex '™  documented 
to  have  resulted  in  thrombosis  following 
infusion.  On  analysis,  this  material  was 
found  to  contain  activated  factors  IXa 
and  Xa  (Ref.  7).  (Also  see  the  factor  IX 
(Human)  Generic  Statement  regarding 
the  thromboembotic  potential  of  this 
product.) 

4.  Recommendations,  a.  Proplex  ™ 
should  be  placed  in  category  I.  safe  and 
effective,  for  the  treatment  of  congenital 
factor  IX  deficiency. 

b.  ftoplex  ™  shotdd  be  placed  in 
Category  lUA  for  use  in  congenital  and 
acquired  de^ciencies  of  factors  II.  VII. 
and  X.  A  period  of  3  years  is 
recommended  for  the  completion  of  the 
necessary  studies  to  demonstrate 
effectiveness  for  these  indications. 

5.  Labeling  recommendations,  a.  It  is 
recommended  that  the  label  should  also 
contain: 

(1)  The  amount  of  factors.  II.  VII.  and 
X  present  by  analysis  if  this  material  is 
recommended  for  treating  these 
deficiencies. 

(2)  Thrombosis  and  hepatitis 
warnings. 

(3)  The  amounts  of  sodium  and 
potassium  in  the  product  in  the  final 
container. 

b.  The  package  circular  should  also: 

(1)  Give  details  of  dosage  and 
frequency  of  administration  for  each 
clotting  factor  deficiency  to  be  treated. 

(2)  Include  information  about  how  to 
monitor  effectiveness  of  treatment  by 
employing  clotting  factor  assays  on  the 
recipient's  blood. 

(3)  Contain  indications  for  use  only  in 
congenital  deficiencies  or  lu-gent  need 
for  rapid  reversal  of  effects  of  vitamin  K 
antagonists. 

(4)  Include  contraindications  for  use  in 
newborns,  liver  disease,  and  surgical 
procedures  in  nondeficient  patients,  e.g., 
open  heart  surgery. 


(5)  State  that  after  reconstitution,  the 
material  should  be  used  within  at  least  4 
hours. 
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14.  Fibrinogen  (Human) 

Generic  Statement 

1.  Introduction.  The  end  stage  of 
coagulation  is  the  conversion  of  the 
plasma  protein  fibrinogen  to  an 
insoluble  polymeric  gel  called  fibrin. 
The  fibrinogen  to  fibrin  conversion  is  a 
complex  biochemical  event  catalyzed  by 
thrombin,  an  enzyme  generated  in  later 
stages  of  blood  coagulation.  Thrombin 
releases  small  polypeptides  from 
fibrinogen  leaving  altered  fibrinogen 
molecules,  known  as  fibrin  monomers, 
free  to  polymerize  into  the  large  fibrin 
units  we  recognize  as  blood  clots. 
Deficiences  or  abnormalities  of 
fibrinogen,  whether  hereditary  or 
acquired,  may  lead  to  inadequate  fibrin 
formation,  a  poor  or  absent  blood  clot, 
and  abnormal  bleeding. 

Fibrinogen  is  synthesized  in  the  liver, 
has  a  molecular  weight  of  340,000  plus 
or  minus  20,000,  and  is  normally  present 
in  plasma  at  a  concentration  of  about 
140-410  mg  per  dL  of  plasma  (Ref.  1). 
Levels  of  fibrinogen  increase  in 
pregnancy,  infection,  cancer, 
granulomatous  disease  and  many  other 
pathological  conditions  (Ref.  1). 


2.  Measurement  of  fibrinogen. 
Fibrinogen  can  be  measured 
gravimetrically.  chemically, 
immunologically,  or  by  approaches  that 
utilize  turbidity  or  light  scattering  (Ref. 
2). 

In  some  methods  thrombin  with  or 
without  calcium  is  added  to  plasma  to 
generate  clottable  protein  which  is  then 
measured  and  reported  as  fibrinogen 
(Ref.  3).  Methods  that  utilize  clot 
formation  followed  by  washing, 
digestion,  and  chemical  analysis  of  the 
clot  are  highly  specific  and  accurate. 
Degradation  products  of  fibrinogen  and 
fibrin  which  are  not  active  in  the  clot- 
forming  process  are  not  measured. 
These  methods  require  meticulous 
attention  to  detail,  accurate  equipment 
and  take  several  hours  before  the 
answer  is  available,  but  give  a  reliable 
result.  Digestion  and  chemical  analysis 
of  the  clot  can  be  replaced  by  carehilly 
weighing  the  air-dried  clot,  but  this  is 
less  accurate  (Ref.  4). 

The  plasma  clotting  time  after  the 
addition  of  thrombin  has  been  used  as  a 
repid  screening  method  for 
afibrinogenimia  (Ref.  5).  More  sensitive 
clotting  time  methods  are  also  available 
and  can  be  used  to  quantifj'  fibrinogen 
in  clinical  settings.  These  have  the 
advantage  of  simplicity  and  speed,  but 
may  not  be  sensitive  to  small  changes  in 
fibrinogen  (Ref  6). 

Several  turbidimetric  methods  are 
available  for  estimation  of  fibrinogen. 
These  include  salting  out  with 
ammonium  sulfate  (Ref  7).  sodium 
sulfite  (Ref  8),  sodium  sulfate  (Ref  9),  or 
other  chemicals.  The  methods  are  rapid 
and  simple  and  in  normal  persons 
correlated  well  with  more  difficult 
methods.  They  are  less  reliable  when 
the  fibrinogen  concentration  is  low  or  in 
sick  persons  where  interfering 
substances  may  be  present.  In  such 
cases  a  "grossly  erroneous  result"may 
be  seen  (Ref  1).  The  turbidity  that 
results  when  a  dilute  solution  of 
fibrinogen  reacts  with  thrombin  can  be 
measures  easily  and  accurately  to  give  a 
relatively  sensitive,  but  specific,  method 
for  fibrinogen  (Ref  10). 

Immunologic  methods,  usually  based 
on  the  principle  of  radial 
immunodiffusion,  are  less  accurate, 
detect  fibrinogen  or  fibrin  degradation 
products  that  have  no  clot-promoting 
activity,  and  usually  require  several 
days  before  an  answer  is  available  (Ref 

11). 

Fibrinogen  can  be  measured 
accurately,  but  many  methods  in 
common  use  are  not  completely  reliable, 
and  justification  for  therapeutic  use  of 
fibrinogen  based  on  these  techniques 
must  be  critically  reviewed. 
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3.  Method  of  preparation.  Because 
fibrinogen  is  the  least  soiitble  of  plasma 
proteins,  it  is  isolated  easily  by 
relatively  simple  techniques.  The 
plasma  fractionation  methods  developed 
in  World  War  II  by  E.J.  Cohn  and  his 
associates  allow  the  separation  of 
plasma  into  multiple  ccsnponeots  (Ref. 
12).  Fraction  I,  separate  at  pH  7.2, 
temperature  —  3  °C  with  an  8  to  10 
percent  fmal  concentration  of  ethanol, 
contains  fibrinogen,  factor  VIII,  and 
several  other  proteins  (Ref.  12). 
Additional  purification  of  the  fibrinogen 
may  be  done  with  gl^ycine  (ReL  13], 
ammonium  sulfate  ^ef.  14),  or  by  other 
approaches.  The  preparation  and 
purification  of  fibrinogen  by  these 
methods  is  relatively  strai^tforward, 
nnd  the  assay  of  the  final  product  can  be 
accurately  standardized. 

4.  Clinit^al  aspects  of  fibrinoffen 
deficiency.  Fibrinogen  is  indicated  for 
treatment  of  patients  who  are  bleeding 
and  have  fibrinogen  levels  low  enough 
to  cause  or  contribute  to  the  abnormal 
hemorrhage.  Fibrinogen  may  also  be 
lised  as  prophylaxis  in  patients  with 
abnormally  low  fibrinogen  levels  when 
?>  major  stress  to  the  blood  coagulation 
system,  e.g.,  surgery,  is  anticipated  (Ref. 
15).  Because  the  fibrinogen  to  fibrin 
reaction  is  bat  one  of  a  series  of 
complex  vascular  and  biochemical 
events  leading  to  normal  hemostasis,  the 
fibrinogen  level  alone  cannot  be  used  to 
determine  appropriate  therapy.  For  the 
.same  reason,  intravenous 
administration  of  fibrinogen  is  not,  in 
most  cases,  adequate  to  reverse  the 
hemorrhagic  problem,  hi  most  cases, 
multiple  abnormalities  exist  and  simple 
infusion  of  fibrinogen  will  not  produce 
normal  coagulation. 

The  relationship  of  fibrinogen 
deficiency  to  abnormal  bleeding  is  • 
further  confused  by  the  presence,  in 
many  disease  states,  of  abnormal 
activation  of  the  fibrinolytic  system. 
Thus,  low  fibrinogen  may  be  a  reflection 
of  increased  degradation  of  adequate 
amfjunls  of  fibrinogen;  hence,  attempts 
to  correct  the  low  level  without 
simultaneously  correcting  the  cause  of 
the  increased  fibrinolytic  activity  may 
be  deleterious  rather  than  helpful  (Ref. 
16). 

A  similar  dilemma  occurs  in  the  case 
of  disseminated  intravascular 
coagulation  (DlC)  (Ref.  17).  The 
relatively  recent  konwledge  that  the 
hemorrhagic  complications  of  many 
medical,  surgical,  and  obstetrical 
disorders  are  related  to  widespread 
intravascular  coagulation  with 
consumption  of  coagulation  factors, 
including  fibrinogen,  required  that  the 
treatmen  of  these  problems  be 


reevaluated.  Disseminated  intravascular 
coagulation  can  be  acute  or  chronic  and 
has  been  seen  in  such  widely  divergent 
states  as  gram-negative  endotoximia, 
antigen-antibody  reactions,  abruptio 
placenta,  aramotic  fluid  emboHsm, 
retained  dead  fetus  in  ntero,  hemolytic 
transfusion  reaction,  extracorporeaf 
circulation,  trauma,  promyelocytic 
leukemia,  thrombotic  thrombocytopenic 
purpura,  fat  embolism,  and  poisonous 
snake  bites.  The  laboratory  findings 
vary  in  degree  from  patient  to  patient, 
but  in  all  cases  there  is  evidence  of 
decreased  levels  of  some  coagulation 
factors,  usually  V,  VIII,  and  fibrinogen,  a 
low  platelet  count,  and  evidence  of 
inceased  fibrinolytic  activity  with  the 
presence  of  circulating  fibrinogen-fibrin 
degradation  products.  It  is  evident  that 
many  of  the  original  theories  of 
afibrinogenemia  complicating  various 
clinical  conditions  are  better  explained 
by  widespread  DiC  In  this  setting  the 
previous  emphasis  on  fibrinogen,  both 
as  an  etiologic  and  therapeutic  agent, 
requires  reevaluaion  (Ref.  17). 

5.  Levels  needed  for  coagulation. 
Because  fibrinogen  deficiency  is 
frequently  associated  with  oUier 
coagulation  abaormafities,  it  is  difficult 
to  assign  a  critical  fibrinogen  value 
below  which  the  risk  of  abnormal 
bleeding  is  increased.  In  one  patient 
with  hereditary  afibrinogenemia, 
bleeding  from  a  cut  tongue  stopped 
when  the  level  reached  78  mg  per  dL, 
(Ref.  18).  Studies  in  this  patient's  plasma 
showed  normal  clot  formation  and 
retraction  when  fibrinogen  values  were 
as  low  as  50  mg  per  dL.  although  clot 
formation  was  slow.  Other  authors, 
usually  reporting  on  bleeding  in 
obstetrical  patients,  describe  "unstable  " 
clot  formation  when  levels  are  in  the 
range  of  100  mg  per  dL  but  give  no  data 
(Ref.  19).  Most  review  articles  suggest 
that  patients  with  plasma  fibrinogen 
concentrations  below  lOQmg  per  dL 
have  increased  bleeding,  but  do  not 
provide  data  to  document  the  statement 
(Ref.  20). 

6.  Specific  indications — a.  Hereditary 
afibrinogenemia.  Approximately  60 
patients  with  hereditary 
afibrinogenemia  have  been  reported,  all 
with  fibrinogen  levels  of  essentially 
zero.  Clinical  features  include  a 
hemorrhagic  tendency  with  bleeding 
after  slight  trauma.  Menses  are  normal 
and  hemarthroses  are  rare.  There  is  a 
long  bleeding  time  and  evidence  of 
platelet  dysfunction.  The  abnormalities, 
both  laboratory  and  clinical,  are 
corrected  by  small  amounts  of 
fibrinogen  (Ref.  18). 

b.  Hereditary  hypofibrinogenemio. 
Approximately  25  patients  with  a 


disorder  marked  by  moderate  reductions 
in  fibrinogen  level,  with  or  without  a 
mild  hemorrhagic  tendency,  have  been 
reported.  These  patients  have  not  been 
well  classified  and  at  least  one,  on 
careful  reinvestigation,  has  been  showm 
to  have  hereditary  dysfibrinogenemia 
(see  next  paragraph)  rather  than 
hypofibrinogenemia.  There  are  no  data 
to  substantiate  the  need  for.  or  efficacy 
of,  fibrinogen  in  this  condition  (Ref.  2t). 

c.  Hereditary  dysfibrinogememia. 
Since  the  first  report,  in  1958t  of 
congenital  abnormality  marked  by  the 
production  of  defective  fibrinogen  af 
least  10  different  varieties  of  hereditary 
dysfibrinogenemia  have  been  reported. 
Some  are  associated  with  a  bleeding 
disorder,  and  in  at  least  three  famifics 
recurrent  thromboembolism  has  been  a 
problem.  The  role  of  fibrinogen  therapy 
is  not  defined  (Ref.  21). 

d.  Disseminated  intravascular 
coagulation.  Widespread  intravascular 
coagulation  with  consumption  of 
circulating  coagulation  factors, 
utilization  of  platelets,  and  activation  of 
the  fibrinolytic  mechanism  has  been 
established  as  the  etiologic  process  for 
the  coagulation  abnormality  seen  in  a 
whole  host  of  different  clinical 
conditions  (Refs.  22  and  23).  Included 
among  these  are  the  serious  coagulation 
abnormalities  that  accompany  the 
obstetric  complications  of  abruptio 
placenta,  amniotic  fluid  emboHsm, 
retained  dead  fetus  in  utero,  and 
induced  abortion  (Refs.  24. 25  and  26], 
The  bleeding  state  in  gram-negative 
septicemia,  as  well  as  that  seen  wnth 
many  medical  and  surgical 
compUcatioiu,  is,  in  most  cases,,  a 
manifestation  of  DIC  (Ref  27).  Thus, 
nearly  all  hemorrhage  situations 
previously  diagnosed  and  treated  as 
acquired  afibrinogenemia  are  now 
treated  for  consumption  coagulapathy 
rather  than  by  attempting  to  reconstitute 
the  plasma  level  of  fibrinogen  with  i.v. 
administration  of  concentrated 
fibrinogen.  In  general,  the  therapy  of 
DIC  is  directed  at  the  underlying 
pathologic  problem  rather  than  at 
attempts  to  replace  deficient  coagulation 
factors  (Refs.  24,  25,  26,  and  28).  When 
the  process  is  difficult  or  impossible  to 
control,  such  as  in  metastatic  cancer, 
heparin  has  been  used  (Refs.  29,  30i,  31, 
and  32).  The  appropriate  and  judicious 
selection  of  anticoagulation  (heparin),^ 
coagulation  factor  replacement,  or 
therapy  with  fibrinolytic  agents  is  a 
clinical  decision  of  great  difficulty.  It  is 
clear,  however,  that  fibrinogea 
replacement  is  less  important  than  had 
been  previously  beheved,  and  that  most 
patients  do  not  need  the  infusion  of     ,< 
fibrinogen  concentrate, 
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(1)  Abruptio  placenta.  The  most 
frequent  cause  of  severe  bleeding  during 
pregnancy  is  premature  separation  of 
the  normally  implanted  placenta  (Refs. 
25,  26  and  33).  Ilie  mechanism  for  the 
Die  is  probably  related  to  the 
destruction  of  the  normal  placental 
implantation  with  subsequent  entry  of 
decidual  fragments,  serum,  and 
activated  coagulation  factors  into  the 
maternal  circulation.  Appropriate 
therapy  includes  prompt  emptying  of  the 
uterus,  treatment  of  shock,  and  blood 
transfusion  (Ref.  24).  Most  patients  do 
not  require  specific  clotting  factor 
replacement,  and  heparin,  if  indicated,  is 
needed  infrequently  (Ref.  29).  In  those 
few  cases  where  fibrinogen  replacement 
is  required,  a  dose  of  4  g  (Refs.  24  and 
26)  has  been  advised. 

(2)  Intrauterine  fetal  death  with 
prolonged  retention  of  dead  fetus.  In 
these  cases  these  is  slow  continued 
absorption  of  thromboplastic  materials 
from  the  retained  dead  fetus  leading  to 
chronic  activation  of  the  coagulation 
system  in  vivo.  This  produces  a  mild 
chronic  DIG  usually  requiring  about  5 
weeks  for  full  development.  Appropriate 
therapy  includes  frequent  monitoring  by 
coagulation  tests,  including  fibrinogen, 
along  with  prompt  evacuation  of  the 
uterine  contents  as  soon  as  significant 
abnormalities  become  evident. 
Intravenous  administration  of  fibrinogen 
is  rarely,  if  ever,  required  (Refs.  24  and 
26). 

(3)  Amniotic  fluid  embolism.  The 
entrance  of  amniotic  fluid  into  the 
maternal  circulation,  usually  about  the 
time  of  delivery,  can  produce  a  sudden 
and  catastrophic  event  marked  by 
respiratory  distress,  cyanosis,  shock, 
and  acute  DIG.  In  most  cases  the  onset 
is  sudden  and  death  occurs  within 
minutes.  At  times  the  shock  develops 
more  slowly,  and  widespread  bleeding 
is  noted  before  death  (Refs.  25  and  26). 
Since  amniotic  fluid  is  rich  in 
thromboplastic  materials,  the 
development  of  widespread 
consumption  coagulopathy  is  not 
surprising  (Ref.  26).  These  patients 
require  immediate  and  massive 
treatment  for  shock,  transfusion  to 
replace  blood  loss,  and  fibrinogen 
replacement  (Refs.  25  and  26).  Four 
grams  of  fibrinogen  have  been 
recommended  (Ref.  24). 

(4)  Miscellaneous  conditions.  Massive 
trauma,  bums,  incompatible 
transfusions,  septicemia  (particularly 
with  gram-negative  organisms), 
promyelocytic  leukemia,  carcinoma, 
hepatitis,  virus  infections  and,  indeed, 
almost  any  serious  medical  or  surgical 
illness  may,  at  times,  be  associated  with 
DIG.  Therapy  in  these  cases  varies,  but 


the  use  of  intravenous  fibrinogen  is  not 
a  major  therapeutic  modality  (Refs.  17 
and  34). 

7.  Risks  and  complications. 
Fibrinogen  is  prepared  from  the  plasma 
of  large  numbers  of  donors.  Because  of 
this  and  because  fibrinogen  will  not 
tolerate  the  10  hours  of  heating  at  60*  G 
used  to  inactivate  the  hepatitis  virus  in 
other  blood  fi'actions,  fibrinogen 
administration  has  been  associated  with 
a  significant  risk  of  transmitting  viral 
hepatitis  (Ref.  35).  The  actual  current 
risk  is,  however,  almost  impossible  to 
evaluate  since: 

a.  Most  studies  do  not  have  a  careful 
foUowup  of  recipients. 

b.  In  almost  all  cases,  recipients  of 
fibrinogen  have  also  received  other 
blood  products. 

c.  There  are  no  reports  of  the  hepatitis 
incidence  after  fibrinogen  prepared  from 
donor  plasma  that  is  negative  when 
tested  for  HBsAg  by  third  generation 
methods.  Since  this  is  now  a 
manufacturing  requirement,  reports  from 
the  1950's  and  19eo'8  may  not  reflect  the 
current  risk. 

Bearing  these  limitations  in  mind,  the 
reported  incidence  of  postfibrinogen 
hepatitis  has  ranged  from  1.7  percent  to 
55  percent.  The  two  most  recent  reports 
(Refs.  36  and  37),  both  from  Michigan, 
give  divergent  hepatitis  rates  and  also 
illustrate  the  difficulty  of  evaluating  the 
published  data.  In  one  study  (Ref.  36). 
the  manufacturer  received  reports  on 
649  patients  who  had  received  an 
average  of  2.2  units  of  Fibrinogen 
(Human)  per  patient.  Of  these,  452  were 
followed  for  6  months.  One  case  of 
hepatitis  (1.7  percent  incidence)  was 
reported  in  the  50  recipients  who 
received  Fibrinogen  (Human)  alone, 
while  34  cases  (8.6  percent  incidence) 
were  reported  in  the  394  patients  who 
had  also  received  an  average  of  7.0  units 
of  whole  blood.  All  the  plasma  from 
which  the  Fibrinogen  (Human)  had  been 
prepared  was  from  volunteer  donors, 
but  had  not  been  tested  for  HBsAg.  In 
addition,  there  was  no  effort  to  follow 
recipients,  hence  the  reported  incidence 
must  be  considered  as  the  absolute 
minimum.  A  second  study  (Ref.  37),  also 
from  Michigan,  whererrecipients  werer 
"followed  at  close  intervals  by  careful 
physical  examinations  and  laboratory 
tests,"  reported  the  incidence  of 
hepatitis  to  be  55.5  percent  in  the  9 
patients  who  received  Fibrinogen 
(Human)  and  survived  longer  than  7 
days.  Unfortunately,  the  fibrinogen  was 
partly  from  commercial  donors  and 
partly  from  volunteers.  In  addition,  of 
course,  the  data  were  collected  before 
HBsAg  testing  was  required. 


There  are  no  data  about  the  hepatitis 
risk  from  Fibrinogen  (Human)  prepared 
from  HBsAg  negative  donors,  but  it  is 
known  that  such  donors  may  transmit 
hepatitis  and  that  with  current 
processing  methods  HBsAg  is  found  in 
fibrinogen  fraction  (Refs.  38,  39  and  40). 
Thus  it  is  probable,  but  not  proven,  that 
large  plasma  pools,  even  though 
prepared  from  HBsAg  negative  starting 
materials,  will  be  infectious.  There  are 
no  data  for  Fibrinogen  (Human),  but 
other  fractions,  such  as  Antihemophilic 
Factor  (Human)  and  Factor  IX  Complex 
(Human),  have  been  more  widely  used 
and  studied.  Since  pool  sizes  and 
general  processing  methods  are  similar 
for  all  of  these  unheated  fractions,  it  is 
reasonable  to  assume  that  the  risk  of 
hepatitis  transmission  is  also  similar 
and  that  risk  is  from  36  to  75  percent  in 
recipients  who  have  had  little  or  no 
other  contact  with  blood  products  (Refs. 
41  through  45).  Again,  these  data  were 
collected  before  the  requirement  for 
HBsAg  testing  on  each  donor  unit  of 
starting  material.  This  fact 
notwithstanding,  thp  high  hepatitis  risk 
of  pooled  unheated  material  is  evident. 
Elimination  of  HBsAg-positive  donors 
will  lower,  but  not  eliminate,  this  risk, 
and  lacking  more  current  data  the 
wisest  course  is  to  accept  previous 
estimates  of  the  hepatitis  risk  for 
fibrinogen  of  about  25  percent. 

At  least  one  death  has  been  ascribed 
to  diffuse  intravascular  thrombosis  after 
fibrinogen  administration  in  a  surgical 
patient  (Ref.  46),  and  several  cases  of 
severe  pulmonary  embolism  have  been 
seen  (Refs.  47  and  48). 

Coomb's  positive  hemolytic  anemia, 
probably  related  to  the  presence  of  anti- 
A  and  anti-B  antibodies  in  the  product. 
has  been  seen  after  large  doses  of 
fibrinogen  (Ref.  49).  This  comphcation 
has  been  reported  only  in  patients  with 
hemophilia  who  were  treated  with  large 
doses  of  fibrinogen  rich  in  Factor  VIII. 
Although  fibrinogen  is  no  longer 
considered  appropriate  therapy  for 
hemophilia,  similar  doses  of  fibrinogen 
administered  for  other  indications  could 
have  the  same  effect. 

Various  side  effects  including 
hypotension,  tachycardia,  nausea, 
vomiting,  paresthesias,  urticaria,  fever, 
chills,  and  headache  have  been  noted 
occasionally  but  are  difficult  to  evaluate 
since,  in  each  case,  the  product  was 
being  administered  to  an  extremely  sick 
patient  who  had  multiple  complicating 
factors  (Refs.  50  through  52). 

8.  Other  sources  of  fibrinogen. 
Fibrinogen  (Human)  is  a  licensed 
product  currently  recommended  for  t  le 
indications  stated  above.  Fibrinogen 
replacement,  however,  can  be 
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accomplished  with  other  blood 
components  or  fractions. 
Cryoprecipitated  Antihemophilic  Factor 
(Human),  (cryoprecipitate),  while 
usually  prepared  as  a  source  of  Factor 
VIII  for  the  treatment  of  hemophilia,  is 
also  an  excellent  source  of  fibrinogen, 
since  each  bag  of  cryoprecipitate 
contains  approximately  250  mg  of 
fibrinogen  (Refs.  53  and  54). 
Cryoprecipitate  has  been  used  in 
patients  who  were  candidates  for 
fibrinogen  replacement  (Refs.  55  and  56). 
The  hepatitis  risk  is  unknown,  but  is 
probably  equal  to  or  less  than  that 
associated  with  whole  blood  transfusion 
(Ref.  57). 

9.  Recommendations.  Recent  evidence 
including  a  multitude  of  well 
documented  studies,  has  established 
disseminated  intravascular  coagulation 
as  the  major,  or  perhaps  the  only, 
etiological  factor  in  the  development  of 
acquired  hypofibrinogenemia.  As  such, 
therapy  is  appropriately  directed  at  the 
underlying  disease.  Heparin  is 
sometimes  used,  and  fibrinogen 
replacement  is  almost  always 
unnecessary.  In  those  few  patients  with 
acquired  hypoHbrinogenemia  or  in  the 
rare  patient  with  hereditary  a-,  hypo-,  or 
dysfibrinogenemia,  cryoprecipitate  is  an 
adequate  source  of  fibrinogen 
replacement. 

The  hepatitis  risk  of  cryoprecipitate 
relative  to  Fibrinogen  (Human)  is 
unknown  and.  because  of  the  relative 
infrequency  of  patients  who  require 
fibrinogen  replacement,  is  not  amenable 
to  appropriate  study.  Thus,  there  are  not 
and  will  not  be,  scientiflcally  sound  data 
from  which  to  decide  about  the  risk  of 
hepatitis  from  Fibrinogen  (Human). 
Traditionally  the  hepatitis  risk  from 
pooled  products  that  carmot  be  heat 
treated  is  high.  The  exclusive  use  of 
fIBsAg  negative  donors  reduces,  but 
does  not  eliminate,  this  risk.  It  is  well 
known  that  even  small  amounts  of  virus 
can  contaminate  large  pools  and  that  the 
risk  of  infection  increases  as  pool  size 
increases.  Thus,  it  seems  logical  to 
restrict  therapy  to  components, 
fractions,  and  derivatives  that  supply 
the  required  factor  with  the  lowest 
possible  risk  of  exposure  to  potentially 
infectious  materials.  In  the  case  of 
fibrinogen  deficiency,  the  desired 
treatment  can  be  achieved  with 
cryoprecipitate.  Even  the  most  generous 
dosage  schedules  will  expose  the  patient 
to  relatively  few  donors.  The 
substitution  of  cryoprecipitate.  Single 
Donor  Plasma  (Human),  or  Single  Donor 
Plasma  (Human)  Fresh  Frozen  for 
Fibrinogen  (Human)  in  those  few  cases 
where  fibrinogen  is  indicated  will 
decrease  donor  exposure  and  should 


diminish  hepatitis  risk.  Lacking 
definitive  data  about  relative  risks  from 
cryoprecipitate  and  fibrinogen,  the  Panel 
recommends  that  cryoprecipitate  be 
used  as  a  source  of  fibrinogen  in  the  few 
clinical  situations  when  such  therapy  is 
indicated.  The  Panel  recommends  that 
Fibrinogen  (Human)  as  presently 
prepared  be  placed  in  Category  IL 

The  recommendations  of  the  Panel 
were  forwarded  to  the  Commissioner  of 
Food  and  Drugs  following  the  January 
14-15. 1977  meeting  of  the  Panel,  and  all 
licenses  for  Fibrinogen  (Human)  were 
subsequently  revoked  as  of  December  7. 
1977,  as  reported  in  the  Feileral  Register 
of  January  8, 1978  (43  FR  1131). 
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15.  Fibrinolysin  (Human) 

Generic  Statement 

The  coagulation  system  is  complex 
and  rigidly  modulated.  The  "other  side" 
of  this  system,  the  clot-lysing  system,  is 
apparently  nearly  as  complex  and  as 
rigidly  controlled,  but  is  less  well 
understood.  Clinically,  it  is  not  less 
important.  The  ability  to  manipulate  this 
system  with  certain  agents  is  of 
potential  therap>eutic  significance. 
References  1  through  3  support  the  basic 
discussion  of  the  fibrinolytic  system. 

Plasminogen  is  a  protein  normally 
foimd  in  plasma.  It  is  a  single-chain  beta 
globulin  and  can  be  puriHed  from  Cohn 
Fraction  III.  Its  normal  concentration  is 
200  micrograms/mL.  Lower  levels  are 
foimd  in  infants  and  patients  with 
cirrhosis.  Higher  levels  are  found  in 
patients  with  infection,  malignancies,  or 
after  injury.  Two  general  forms  have 
been  identlRed,  one  with  glutmatic  acid 
in  the  N-terminal  position  (Glu- 
plasminogen]  and  one  with  lysine  (Lys- 
plasminogen).  The  Glu  form  is  slightly 


larger  and  is  probably  the  natural 
circulating  form.  The  Lys  form, 
molecular  weight  82,000-83,000.  is 
probably  a  partially  digested  form.  It 
has  a  shorter  half-life  after  infusion  into 
man  (0.8  vs.  2-2.  5  days],  and  is  more 
quickly  activated  and  is  more  readily 
adsorbed  to  fibrin.  This  latter  property 
may  have  therapeutic  implications  (Ref. 
4).  Plasminogen  is  rapidly  synthesized, 
with  plasma  levels  rising  from  none  to 
normal  within  12  to  24  hours  after  it  has 
been  depleted  by  infusion  of  an 
activator. 

Plasminogen  as  it  circulates  is 
inactive.  When  it  reacts  with 
plasminogen  activator,  it  is  converted  to 
plasmin.  which  lyses  fibrin  clots. 

Plasminogen  activators  or  precursors 
of  activators  are  found  in  blood,  many 
tissues  (not  liver),  urine.  saHva.  and 
semen.  There  are  high  concentrations  in 
vascular  endothelium,  more  in  veins 
than  in  arteries.  The  concentrations  of 
activators  in  blood  increase  rapidly 
after  vigorous  exercise,  emotional  stress, 
injury,  adrenergic  stimulation,  and 
following  venous  occulusion  or  ischemia 
of  tissue  or  the  infusion  of  various 
substances.  Jhe  vascular  endothelium 
may  be  the  site  of  release  of 
plasminogen  activator  into  the 
circulation  in  response  to  many  of  these 
stimuli.  Activated  Factor  XII  promotes 
the  formation  of  a  plasminogen  activator 
that  may  be  different  from  the  above. 
After  injury  or  operation,  the  early  rise 
in  the  levels  of  plasminogen  activators 
in  the  blood  is  followed  by  at  least 
several  days  of  lower-than-normal 
levels. 

The  best-characterized  plasminogen 
activator  is  urokinase.  It  is  found  in 
normal  human  urine  and  probably 
produced  by  renal  parenchymal  cells. 
Urokinase  is  a  single  chain  beta  globidin 
of  molecular  weight  54.000.  It  is  not 
antigenic  to  himians.  Many  bacteria 
produce  plasminogen  activators,  the 
best  known  of  which  is  streptokinase.  It 
is  produced  by  beta-hemolytic 
Streptococci  and  is  a  protein  with  the 
mobility  an  a//7Ao-2-globulin,  and  a 
molecular  weight  of  47,000.  It  is  strongly 
antigenic  in  man. 

When  plasminogen  and  a 
plasminogen  activator  interact  plasmin 
is  produced.  The  best  defined  reaction 
of  this  type  is  with  urokinase.  The 
product,  plasmin,  which  forms  has  one 
heavy  and  one  light  chain  linked  by  a 
single  disulflde  bridge.  The  light  chain  is 
the  site  of  plasmin  enzymatic  activity. 
With  streptokinase  the  reaction  is  less 
well  understood,  but  a  double-chain 
plasmin  molecule  is  also  formed. 
Streptokinase  alone  has  no  proteolytic 
activity.  It  combines  with  both 
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plasminogen  and  plasmin  and  undergoes 
structural  rearrangements.  The  resulting 
complex  acts  as  the  "activator,"  and  the 
streptokinase  is  partially  fragmented  in 
the  process. 

Plasmin  is  a  serine  protease,  like 
many  other  enzymes  formed  from 
precursors.  Like  most  such  enzymes,  it  is 
fairly  nonspecific  and  can  digest  a  wide 
variety  of  substrates.  In  the  coagulation 
system  these  include  Hbrin.  fibrinogen. 
Factors  II,  V,  VIII,  and  possibly  VII.  It 
also  activates  Factor  XII  and  thereby 
can  activate  the  coagulation,- 
complement,  and  kinin  systems  (Ref.  35). 

Such  a  powerful  and  nonspecific 
system  must  have  a  number  of  control 
mechanisms.  Some  of  these  have  been 
identified.  There  are  inhibitors  to  both 
plasmin  and  plasminogen  activators. 
The  anti-activators  are  found  normally 
in  the  circulation,  are  probably  aJpfia-2- 
globulins  of  molecular  weight  75,000- 
80,000,  and  are  fairly  nonspecific  (Ref 
37).  Antibodies  to  streptokinase  are 
specific  anti-activators.  These 
effectively  neutralize  infused 
streptokinase.  They  are  found  in  almost 
all  normal  humans  as  the  results  of  prior 
exposure  ot  streptococcal  organisms. 
The  level  in  the  circulation  varies 
widely,  and  will  rise  sharply  in  response 
to  exposure  to  streptokinase  through 
infection  or  infusion. 

There  are  a  rather  large  number  of 
anti-plasmins.  A  fast-reacting  inhibitor, 
highly  specific  for  plasmin,  may  be  the 
most  important  (Ref  36).  Alpha-2- 
macroglobulins  are  thought  to  be  the 
principal  secondary  forms;  they  react 
rapidly  but  reversibly  with  plasmin  in 
the  circulation.  Alpha-1-antitrypsin  is 
also  an  anti-plasmin  that  reacts  slowly 
but  irreversibly.  Other,  perhaps  less 
important,  anti-plasmins  are  the  anti-   . 
thrombin  Ill-heparin  complex.  C  1 
inactivator,  inter-o/p/jo-trypsin  inhibitor, 
an  inhibitor  found  in  platelets,  and 
inhibitors  in  granulocytes,  arterial  walls, 
and  the  placenta.  The  liver  seems  to  be 
an  important  site  of  production  of  some 
anti-plasmins,  and  is  also  a  site  of 
inactivation  of  circulating  activators. 
Patients  with  impaired  hepatic  function 
seem  more  prone  to  develop  "out  of 
control"  fibrinolytic  responses  to 
various  stimuli. 

The  products  of  the  interaction  of 
plasmin  with  both  fibrinogen  and  fibrin 
can  interfere  with  fibrin  polymerization 
and  can  interfere  with  platelet  function 
and  therefore  promote  the  development 
of  clinical  bleeding  disorders  (Ref  1). 
Again  the  liver,  or  at  least  the 
reticuloendothelial  system,  seems  to  be 
an  important  site  of  clearance  of  fibrin 
or  fibrinogen  fragments  from  the 
circulation. 


It  is  still  not  clear  how  the  activity  of 
plasmin,  once  formed,  is  limited  to  the 
area  of  need.  There  are  a  number  of 
theories  or  hypotheses,  but  no  real 
proof  The  most  widely  accepted  theory 
holds  that  plasminogen  is  adsorbed  to 
fibrin.  Plasminogen  activator  dieses 
from  the  circulation  into  the  clot,  where 
plasmin,  inhibitors  are  absent  (Ref  5). 
An  alternate  theory  holds  that  plasmin- 
anti-plasim  dissociates  when  in  contact 
with  fibrin  and  the  plasmin  becomes 
more  tightly  bound  to  the  fibrin  (Ref  6). 
Another  proposal  suggests  that 
plasminogen  activators  are  selectively 
bound  to  fibrin  (Ref  7).  In  the 
background  is  preliminary  evidence  that 
fibrinolysis,  not  mediated  by  plasmin, 
may  be  clinically  important. 

There  are  marked  differences  among 
animal  species  in  the  activation  and 
function  of  the  plasminogen-plasmin 
system.  Many  laboratory  animals 
respond  to  streptokinase  with  little  or  no 
activation  of  plasminogen.  Man 
responds  consistently  by  activating 
plasminogen  when  the  proper  dose  is 
used.  This  has  made  evaluation  of  these 
agents,  especially  those  containing 
streptokinase  almost  impossible  in 
controlled  laboratory  experiments  and 
has  required  careful  clinical  study  in 
man. 

Product  Review 

1.  Description.  The  Merck  Sharp  and 
Dohme  Fibrinolysin  (Human) 
'Thrombolysin'™"  product  consists  of  a 
mixture  of  streptokinase  (SK)  and 
human  plasminogen.  Plasminogen  is 
prepared  from  Cohn's  Fraction  III  of 
human  plasma.  SK  is  prepared  from  the 
supernatant  of  cultiu'es  of  streptococcus 
organisms.  SK  is  added  to  the 
plasminogen,  producing  a  mixture  of  SK, 
SK-plasminogen,  SK-plasmin,  plasmin, 
and  other  reaction  products.  It  is  not 
known  if  the  plasmin  is  in  the  glutamic 
acid  or  lysine  form.  One  vial  of  the 
substance  containing  "50,000  fibrinolytic 
units,"  contains  about  40  units  of 
plasmin  and  20,000  units  of  SK.  The 
manufacturer's  "fibrinolytic  units"  relate 
to  the  ability  of  the  active  product  to 
lyse  a  standard  fibrin  clot  under  certain 
conditions  and  in  a  specified  period  of 
time.  The  more  commonly  used  units  of 
measurement  are  determined  by  the 
ability  of  the  active  enzyme  to  hydrolyze 
casein  (proteolytic  activity)  and  the 
ability  to  convert  additional 
plasminogen  to  plasmin  as  measured  by 
resulting  hydrolysis  of  casein  (activator 
units).  This  review  will  refer  to  the  latter 
two  methods  of  measurement. 

No  known  method  of  measurement 
relates  simply  and  directly  to  human  in 
vivo  effects  of  this  product.  Most  normal 
individuals  have  about  five  plasmin- 
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inhibitory  units  per  mL  of  plasma,  or 
about  10,000  to  20,000  total  circulating 
plasmin-inhibitory  units.  This  obviously 
is  vastly  greater  than  the  amount  of 
plasmin  usually  infused  with  this 
product.  Some  investigators  claim  that 
the  entire  effect  of  this  material  is  due  to 
the  in  vivo  activation  of  the  recipient's 
plasminogen  to  plasmin  by  the 
streptokinase  component,  and  that  the 
preformed  plasmin  of  the  product  is 
inconsequential.  Most  available 
evidence  favors  such  an  interpretation. 
There  is  a  countervailing  hypothesis  that 
the  inhibitor-plasmin  complex  formed 
almost  immediately  after  infusion 
remains  circulating  for  a  time  and  is 
readily  reversible.  Fibrin  forms  a 
stronger  bond  with  plasmin  and  is 
irreversible.  Therefore,  plasmin 
inactivated  by  inhibitor  remains  largely 
available  by  dissociation  and  active  in 
in  vivo  fibrinolysis.  There  is  little  direct 
evidence  to  support  this  hypothesis;  its 
main  proponent  has  claimed  therapeutic 
success  with  an  SK-pIasmin  preparation 
from  which  the  activator  "had  been 
removed"  in  a  study  involviiig  five 
patients  but  without  adequate  controls 
(Ref  8). 

Normal  individuals  have  about  3.8 
plasminogen  units  per  mL  of  plasma,  so 
that  the  amount  of  activator  (SK) 
infused  with  this  product  is  potentially 
significant  in  activating  the  recipient's 
own  plasminogen.  Essentially  all 
patients,  however,  have  detectable 
levels  of  antistr^tokinase.  varying  from 
10,000  to  6  million  circulating  anti-SK 
units.  Thus,  even  apart  from  the  effects 
of  plasmin  inhibitors,  there  will  be  a 
wide  lange  of  effects  from  infusion  of 
the  SK  of  this  product  into  a  randomly 
selected  population  because  of  varying 
inactivation  of  this  most  important 
therapeutic  component.  Various 
investigators  have  proposed  measuring 
anti-SK  levels  on  all  recipients  and 
adjusting  dosage  accordingly,  or 
titrating  the  dose  to  achieve  a 
predetermined  effect  on  a  suitable 
laboratory  test,  such  as  prothrombin 
time,  fibrinogen  level,  plasma 
recalcification  time,  or  other  tests,  or 
both.  Certainly,  one  of  the  major 
problems  in  evalliating  the  reported 
clinical  experience  is  the  lack  of 
evidence  that  a  physiologic  effect  upon 
the  plasmin  system  was  obtained  in  all 
patients  with  the  dose  used.  Very  few  of 
the  available  studies  contain 
satisfactory  data  in  this  regard. 

The  commercial  product  is  suppfied  in 
dried  form  and  must  be  mixed  just 
before  use.  It  should  be  kept  cool  during 
administration.  At  4  *C  loss  of  activity 
rarely  exceeds  10  percent  in  8  hours,  but 
at  room  temperature,  activity  has  been 
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reported  as  rapidly  lost  (up  to  25  percent 
in  15  minutes)  in  freshly  reconstituted 
products.  The  manufactiirer  adds  a 
stabilizer  and  states  that,  when 
reconstituted,  the  product  loses  10 
percent  of  its  activity  in  2  hours  and  25 
percent  in  4  hours  at  room  temperature. 
It  is  not  clear  from  clinical  studies 
whether  proper  precautions  were  taken 
to  guard  against  loss  of  activity. 

2.  Safety.  The  most  recent  reports  of 
clinical  use  indicate  a  much  lower 
incidence  of  febrile  reactions  than  were 
common  when  the  material  was  first 
marketed.  This  is  now  a  fairly  minor 
problem  despite  the  known  pre- 
immunization  of  almost  every  potential 
recipient  to  SK.  This  seems  to  have 
followed  improvements  in  the 
purification  of  SK. 

Anaphylaxis  has  been  rare.  The  only 
reactions  reported  occurred  following 
repeated  parenteral  administration  of 
SK  (Ref.  6).  It  is  clear  that  careful 
consideration  must  be  given  before  the 
repeated  parenteral  administration  of  a 
product  containing  SK.  The  need  should 
be  great,  the  circulating  levels  of  anti-SK 
probably  should  be  measured  and  an 
attempt  be  made  to  eliminate  or  lower 
the  level  of  circulating  antibody  by 
administration  of  graded  doses  of  SK 
before  attempting  a  full  therapeutic 
plasminogen-activating  exposure. 

Four  instances  of  hepatitis  were 
reported  in  a  single  series  of  patients 
eariy  in  the  use  of  this  product  (Ref.  9). 
There  have  been  no  reported  instances 
in  the  past  15  years.  The  product  is 
heated  at  80  *C  for  ten  hours  before 
release. 

Hemorrhagic  complications  have  been 
variously  reported  (Refs.  6  through  13). 
In  general,  the  development  of 
hemorrhage  seems  to  parallel  the 
induction  of  an  active  fibrinolytic  state 
as  detected  by  various  laboratory  tests; 
it  occurs  most  easily  at  sites  of  recent 
injury,  including  venapuncture,  and 
seems  more  common  when 
anticoagulant  drugs  are  used 
.  simultaneously  (Refs.  8  and  12). 

There  is  no  generally  agreed-upon 
method  for  monitoring  the  effects  of  this 
product  on  the  recipient's  coagulation 
system.  Direct  measurement  of  the 
components  and  activities  of  the 
plasminogen-plasmin  system  is 
technically  demanding  and  is  not 
routinely  available.  The  "indirect" 
effects  of  the  material  have  led  various 
investigators  to  propose  serially 
measuring  bleeding  time,  whole  blood- 
clotting  time,  thrombinclotting  time, 
prothrombin  time,  flbrinogen 
concentration,  thromboplastin 
generation,  and  plasma  recalcificadon 
time  among  others.  Fibrinogen 
concentration  and  one-stage 


prothrombin  times  seem  the  most 
consistently  affected.  Lengthening  of  the 
thrombin  time  or  the  prothrombin  time 
seems  to  provide  indirect  evidence  of 
the  desired  therapeutic  effect  at  a  state 
before  severe  effects  which  may  result 
in  bleeding  are  produced.  Serious 
bleeding  has  followed  the  unintended 
induction  of  significant 
hypofibrinogenimia  and  digestion  of 
other  coagulation  factors  by  plasmin 
with  marked  prolongation  of  the  one- 
stage  prothrombin  time.  Such  patients 
have  exhibited  extensive  activation  of 
the  plasminogin-plasminogen-plasmin 
system. 

Other  reported  side  effects  include 
nausea,  vomiting,  abdominal  pain,  and. 
rarely,  skin  reactions  or  hypotension. 

3.  Effectiveness.  The  ability  to 
dissolve  clots  intravascularly  seems  to 
vary  with  the  age  of  the  clot  (easier 
when  fresh),  the  circulating  levels  of 
Bbrinogen  and  lipids  (higher  levels  seem 
to  impair  efflcacy)  the  status  of 
inhibitors  and  anti-SK  antibodies, 
hepatic  function,  perhaps  the 
composition  of  the  clot,  and  certainly 
the  underlying  condition(s}  causing  the 
intravascular  thrombosis  (Refs.  1 
through  3  and  8).  The  benefit  or  harm  to 
the  patient  from  lysing  an  arterial  clot,  if 
such  occurs,  depends  on  the  reversibility 
of  tissue  damage  beyond  the  area  of 
occlusion  and  the  chances  for  harmful 
hemorrhage  in  the  reperfused  area.  With 
venous  clots,  there  is  the  theoretical 
danger  of  increasing  the  chances  of 
pulmonary  embolization  by  partially 
dissolving  and  "freeing  up"  thrombi. 
This  seems  not  to  occur. 

The  greatest  problem  in  evaluating 
efficacy  is  the  lack  of  properly 
controlled  clinical  trials,  and  the 
minimal  value  of  studies  on  laboratory 
animals  treated  with  this  product.  In 
addition,  details  of  dosage  and  of 
handling  the  material  and 
documentation  of  an  effect  on  the 
proteolytic  system  are  often  lacking,  as 
is  angiographic  evidence  of  the  presence 
of  thrombi  before  treatment  and  the 
dissolution  of  thrombi  during  treatment. 
The  result  is  overall  poor  documentation 
of  claimed  benefits.  Further,  this  product 
should  be  considered  with  closely 
related  products,  SK  alone  and 
urokinase  from  the  point  of  view  of 
safety  and  effectiveness. 

4.  Specific  clinical  uses — a.  Arterial 
thrombosis  and  embolization.  There 
were  many  reports  of  the  use  of  this 
product  alone  or  in  conjunction  with 
surgical  intervention  in  the  treatment  of 
arterial  thrombosis  and  embolization, 
mostly  in  the  early  1960'8  (Refs.  14 
through  17).  By  ciurent  standards,  none 
of  these  studies  were  properly 
controlled.  Often,  there  are  underlying 


mechanical  problems  when  an  arterial 
thrombus  develops,  and  the  reports 
available  are  rather  anecdotal  and 
unconvincing.  It  is  imlikely  that  surgery 
can  be  avoided  by  the  use  of  this 
material,  and  there  is  no  evidence  that 
the  outcome  is  improved.  Techniques  of 
vascular  surgery  such  as  better 
angiography,  noinvasive  flow 
measurements,  better  suture  material, 
balloon  catheterization,  and  extraction 
of  clots  have  improved  significantly 
since  the  earlier  clinical  studies  and 
supplemental  fibrinolysin  now  seems  to 
be  used  rarely. 

There  is  one  important  possible 
exception.  Recent  reports  on  the  use  of 
SK  locally  in  structures  used  for 
vascular  access  for  hemodialysis 
(shunts,  fistulas,  heterografts)  have  been 
impressive  in  that  a  number  of  patients 
who  would  otherwise  have  required 
surgical  revision  were  carried  for 
months  after  clotting  of  the  devices  had 
occurred  and  other  usual  means  of 
restoring  flow  had  failed.  This  is  a  small 
but  important  group  of  patients  because 
these  devices  are  literally  life  sustaining. 
Much  of  the  time,  thrombosis  signifies 
an  underlying  mechanical  problem 
which  must  be  corrected.  Some  of  the 
time  local  fibrinolysis  seems  to  be 
effective.  Since  the  material  is  used 
locally,  systemic  effects  are  minimal, 
making  the  technique  even  more 
attractive.  Better-controlled  studies  are 
needed  to  indicate  the  proportion  of 
such  patients  that  can  indeed  be  helped 
by  this  approach,  but  the  reported 
experience  to  date  is  encouraging. 

b.  Myocardial  infarction.  The 
theoretical  problems  encountered  when 
evaluating  the  effect  of  fibrinolysis  in 
myocardial  infarction  are  the 
uncertainty  about  how  many  myocardial 
infarctions  are  due  to  fibrin  clots  in  the 
coronary  arteries,  and  the  problems  of 
attaining  reperfusion  after  infarction  has 
occurred.  The  practical  problems  are 
those  of  establishing  proper  controls  and 
demonstrating  the  presence  of  clots 
before  treatment  and  their  absence  after 
treatment  Many  reported  studies  are 
too  small  to  draw  conclusions  or  are 
uncontrolled.  One  very  small  study 
claimed  less  rise  in  SGOT  in  seven 
treated  patients  versus  five  controls 
(Ref.  18).  Another  claimed  faster 
restoration  toward  normal  of  EKC 
abnormahties  in  15  treated  versus  40 
historical  "controls"  (Ref.  19).  Another 
series  of  papers  dealing  with  a 
continuing  series  of  patients  claimed 
lower  mortality  in  treated  versus 
untreated  patients,  but  the  series  was 
only  partially  controlled,  and  if  the 
seemingly  early  uncontrolled  group  is 
removed,  the  differences  disappear  (Ref. 
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20)  Three  sizeable  controlled  studies 
with  a  total  of  178  treated  patients 
versus  182  control  patients  showed  no 
differences  in  mortality  (Refs.  9, 12  and 
17). 

c.  Cerebrovascular  accidents.  Use  of 
Fibrinolysis  in  ischemic  strokes  has  not 
been  shown  to  be  beneficial  in  the  best 
reported  study  to  date  (Ref.  21).  This 
was  a  prospective  double-blind  study 
without  angiography  involving  20 
treated  patients  and  20  control  patients. 
In  other  smaller  uncontrolled  series  the 
authors  speculated  as  to  benefit,  but 
unconvincingly.  The  brain  is  one  area 
where  restoring  blood  flow  rapidly  to 
irreversibly  damaged  tissue  undergoing 
necrosis  conceivably  could  do  more 
harm  than  good. 

d.  Deep  venous  thrombosis.  This  is 
one  of  the  most  troublesome  therapeutic 
problems  to  evaluate.  The  recent 
resurgence  of  interest  and  investigation 
in  this  disease  has  clearly  shown  the 
inadequacy  of  relying  on  clinical  criteria 
for  either  diagnosing  the  presence  of 
clots  or  of  detecting  their  dissolution. 
None  of  the  early  studies  were  properly 
documented  by  venography  by  modern 
standards,  and  very  few  were  properly 
controlled  even  for  clinical  signs  and 
symptoms  (Refs.  8, 10. 11  and  17).  Some 
compared  such  nebulous  criteria  as 
pain,  disability,  and  duration  of  hospital 
stay  with  historical  controls.  In  one  of 
the  few  studies  using  simultaneous 
controls  and  three  treatment  groups, 
flbrinolysin,  heparin,  and  rest  and 
elevation  only,  the  group  treated  with 
heparin  seemed  to  fare  better  than  the 
other  two,  which  were  indistinguishable 
from  each  other  (Ref.  22).  There  was  no 
angiographic  documentation,  and 
"superficial"  phlebitis  was  included  as 
were  patients  with  underlying 
malignancy:  this  study  is  thus  of 
doubtful  merit.  A  more  recent  study 
indicated  earlier  lysis  of  deep  venous 
clots  with  the  infusion  of  SK  and 
plasminogen  separately  (Ref.  4).  This  is 
not  the  same  material  as 
Thrombolysin™,  but  it  is  close. 

The  other  problem  with  evaluating  the 
treatment  of  deep  vein  thrombosis  is  in 
the  selection  of  the  criteria  of  success. 
Most  pulmonary  emboli  result  from 
clinically  inapparent  clots.  The  real 
problem  with  deep  vein  thrombosis  is  in 
the  late  sequelae.  No  study  of 
fibrinolysis  has  adequately  addressed 
this  problem.  The  experience  with 
ileofemoral  thrombectomy  indicates  that 
early  apparent  benefit  can  disappear 
when  late  sequelae  are  evaluated  at  5  to 
10  years  following  the  event  (Ref.  23). 
Proof  of  efficacy  in  this  disease  will 
require  a  controlled  study  with 
angiographic  documentation,  and 


prolonged  followup  with  double-blind 
evaluation  of  late  sequelae. 

e.  Pulmonary  embolism.  The  recent 
controlled  trials  with  various  fibrinolytic 
agents  show  that  large  pulmonary 
emboU  can  be  lysed  more  rapidly  when 
such  agents  are  used  (Refs.  24  and  25). 
Spontaneous  lysis  occurs  at  a  significant 
rate  also,  so  use  of  such  agents  should 
probably  be  limited  to  special 
circumstances,  such  as  persisting 
hemodynamic  changes  or  repeated 
embolization.  One  of  the  largest  groups 
in  which  such  criteria  are  likely  to  apply 
are  patients  soon  after  accidental  or 
operative  injury.  This  is  the  group  in 
which  the  risks  of  significant 
hemorrhage  are  quite  high  following 
induced  fibrinolysis.  A  better  definition 
of  benefit  and  risk  is  needed  in  such  a 
group  of  patients  before  reliable 
conclusions  can  be  drawn.  For  those 
patients  without  contraindications,  use 
of  lytic  agents  in  the  above 
circumstances  seems  warranted.  These 
comments  are  based  on  the  assumption 
that  Thrombolysin'™  is  functionally 
similar  to  streptokinase,  which  was 
studied  in  some  of  these  trials. 
Thrombolysin'™  was  not  itself  evaluated 
in  these  studies.  Reports  of  the 
treatment  of  pulmonary  emboli  with 
Fibrinolysis  (Human)  are  seriously 
lacking  in  either  controls  or 
angiographic  documentation  or  both 
(Refs.  9, 17.  26  and  27). 

f.  Thrombosis  of  the  retinal  artery  or 
veins.  There  seem  to  be  only  two 
reported  instances  in  which  there  was 
significant  return  of  vision  following 
treatment  of  retinal  arterial  thrombosis 
with  thrombolysin  (Ref.  28).  The  oxygen 
demands  of  the  retina  are  so  high  and 
the  arterial  supply  so  vulnerable,  that  it 
seems  unlikely  that  a  complete 
thrombotic  occlusion  could  be  lysed 
early  enough  to  allow  function  to 
recover.  It  is  not  clear  how  often  partial 
occlusions  occur.  There  are  more 
encouraging  reports  of  improvement  of 
vision  after  the  treatment  of  occlusion  of 
the  central  retinal  veins,  but  none  of 
these  reports  have  presented  proper 
controls  (Refs.  10, 11  and  29). 

g.  Traumatic  hyphema.  Instillation  of 
fibrinolysin  into  the  eye  to  remove  post- 
traumatic clots  was  reported  with  some 
frequency  but  with  no  controls.  The 
closest  to  a  controlled  study  seemed  to 
show  equal  benefits  from  conservative 
treatment  (Ref.  30).  This  use  of 
fibrinolysins  seems  to  have  ceased  in 
recent  years  and  cannot  be 
recommended. 

h.  Priapism.  There  have  been  several 
reports  of  the  use  of  systemic  and/or 
local  fibrinolysin  for  the  treatment  of 
priapism,  all  without  adequate  controls 


(Refs.  10,  31  and  32).  This  is  a  disorder 
with  a  wide  range  of  causes,  some 
unlikely  to  be  helped  by  fibrinolysin. 
Again,  this  does  not  seem  to  be  a 
currently  practiced  method  of  treatment. 

i.  Respiratory  distress  of  the  newborn. 
One  rather  striking  study  showed  a   . 
sharply  increased  mortality  from  the  use 
of  systemic  fibrinolysin  for  the 
treatment  of  respiratory  distress  of  the 
newborn  in  which  1  of  6  controls  died 
versus  5  of  5  treated  (Ref.  33).  Autopsies 
yielded  no  clues  as  to  the  cause,  but  this 
experience  suggests  that  this  material 
should  not  be  used  parenterally  in 
premature  infants  for  any  reason.  Others 
have  used  it  by  pulmonary  insufflation 
in  respiratory  distress  of  the  newborn 
without  such  adverse  results  but  also  . 
without  apparent  benefit. 

j.  Intraperitoneal  adhesions.  A  single 
study  in  rats  suggested  fewer 
intraperitoneal  adhesions  after  the  use 
of  intraperitoneal  fibrinolysin  (Ref.  34). 
The  experimental  model  and  the 
problems  with  extrapolating  to  another   * 
species  makes  this  observation  of 
uncertain  significance  for  man.  No 
clinical  studies  have  been  reported. 

5.  Labeling.  The  label  available  for 
review  uses  the  manufacturer's  dosage 
units,  which  differ  from  those  commonly 
used  in  the  literature.  This  can  be 
misleading.  The  discussion  in  the 
labeling  of  published  reports  on  the  use 
of  this  product  in  various  conditions 
does  not  refer  to  or  properly  emphasize 
some  of  the  negative  clinical  trials, 
especially  in  patients  with  myocardial 
infarction  and  cerebrovascular 
accidents.  The  only  indications  listed  for 
use  are  "phlebothrombosis. 
thrombophlebitis,  pulmonary  embolism, 
and  thrombosis  of  arteries  with 
exclusion  of  thrombosis  of  coronary  . 
arteries  and  cerebral  arteries."  The 
limitations  of  fibrinolytic  therapy  in 
such  conditions,  discussed  in  this 
review,  are  barely  or  not  at  all 
mentioned.  There  is  perhaps  an  undue 
impression  of  accuracy  of  dosage,  but  in 
view  of  the  uncertainty  about  proper 
dosage  and  monitoring,  this  is  not  an 
area  in  which  definite  statements  can  or 
should  be  made.  The  precautions  do  not 
list  concurrent  anticoagulation  as 
probably  increasing  the  risk  of 
hemorrhage;  this  point  seemswell 
enough  established  to  be  included  in  the 
labeling. 

6.  Summary.  Fibrinolysin  (Human) 
was  first  evaluated  clinically  several 
years  before  the  current  resurgence  of 
interest  in  the  study  of  thromboembolic 
disease.  As  a  result,  its  evaluation  for 
effectiveness  has  been  inadequate  by 
modem  standards.  Improper  or  no 
controls  and  lack  of  angiographic 
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documentation  are  the  two  most  serious 
and  common  defects.  In  many  published 
studies,  evaluation  of  hemostatic 
function  was  either  not  done  or  was 
inadequate  to  assess  whether  or  not  a 
fibrinolytic  state  had  been  induced.  This 
is  a  particularly  important  point  with  a 
product  containing  streptokinase 
because  of  the  variable  level  of 
inactivating  antibodies  in  the  human 
population.  The  extremely  limited 
relevant  data  that  can  be  obtained  in 
animals  with  this  product  make  careful 
human  clinical  studies  mandatory. 

The  most  likely  clinical  uses  of  value 
are  for  pulmonary  embolism,  deep 
venous  thrombosis,  and  clotted  vascular 
access  devices  in  patients  undergoing 
hemodialysis.  The  limitations  and 
problems  for  these  uses  have  been 
discussed.  For  all  three  uses,  most  of  the 
pertinent  data  have  been  derived  from 
studies  using  urokinase  or  streptokinase 
alone.  One  of  the  main  problems  the 
Panel  faced  was  in  deciding  to  what 
extent  these  data  on  SK  could  be 
applied  to  Thrombolysin™.  It  seems 
likely  that  most  of  them  are  applicable, 
but  this  is  in  fact  a  different  product. 
There  is  litde  reason  to  expect  much 
functional  difference  between  these 
products,  and  the  available  data  do 
indicate  that  Fibrinolysin  (Human)  can 
activate  the  plasmin  system  in  human 
recipients.  The  Panel's  first  decision, 
then,  was  to  treat  this  product  in  a 
manner  similar  to  urokinase  and 
streptokinase,  and  to  allow  market 
forces  to  decide  its  utilization,  even 
though  it  seemed  logical  that  if  both  a 
plasminogen  activator  and  plasminogen 
itself  were  needed  in  specific 
tircumstances,  these  should  be  provided 
separately  in  the  doses  indicated.  The 
regulations  in  21  CFR  801.25(d)(4}  appear 
to  require  specific  data  supporting  the 
need  for  each  component  of  such  a 
combination.  The  recommendation  of 
the  Panel  follows  the  regulations,  since 
the  requirement  for  the  plasminogen 
component  cannot  be  documented  by 
present  data. 

7.  Recommendations,  a.  Fibrinolysin 
(Human)  should  be  placed  in  Category 
IIIA.  that  is,  to  remain  on  the  market 
pending  proof  of  effectiveness,  but 
requiring  that  such  proof  be  presented  to 
retain  pennanent  licensure.  A  period  of 
3  years  should  be  allowed  for  the 
recommended  studies  demonstrating  the 
contribution  of  each  component  to  the 
labeled  indications. 

b.  During  continued  marketing,  the 
only  indications  for  which  there  is 
reasonable  supportive  evidence  at 
present  are  for  use  in  the  treatment  of 
pulmonary  embolism,  deep  venous 
thrombosis,  and  clotted  vascular  access 


devices.  Labeling  for  any  of  these 
indications  should  reflect  the  problems 
discussed  in  this  review.  Labeling 
should  indicate  that  spontaneous  lysis 
occurs  with  both  pulmonary  emboli  and 
deep  venous  thrombi,  that  fibrinolytic 
agents  appear  to  accelerate  the  early 
phases  only,  that  there  is  no  proof  that 
Kite  sequelae  are  lessened  in  patients 
with  deep  venous  thrombosis,  and  that 
underlying  mechanical  factors  are  often 
the  cause  of  thrombosis  in  vascular 
access  devices. 

c.  All  fibrinolytic  agents  should  be 
rereviewed  at  a  later  date  by  a  single 
panel  of  experts.  Separate  reviews  of 
urokinase  and  streptokinase  on  one 
hand  and  Fibrinolysin  (Human)  on  the 
other  is  artificial,  duplicative,  and  could 
result  in  unfair  inconsistencies. 

d.  The  material  should  be  named 
"Fibrinolysin." 

8.  Other  research.  The  following  are 
areas  for  which  further  research  is 
recommended: 

a.  There  is  a  great  need  for  a  practical 
laboratory  test  which  can  be  used  to 
monitor  therapy  with  fibrinolytic  agents. 

b.  The  fibrinolytic  system  itself  needs 
considerable  further  elucidation. 

c.  Plasminogen  activators  are  needed 
which  are  effective,  nonantigenic,  and 
less  expensive  than  urokinase  as  now 
produced. 

d.  The  breakdown  products  of  fibrin 
and  fibrinogen  need  to  be  further 
defined,  their  effects  and  dynamics 
studied,  and  methods  for  their  detection 
need  to  developed  which  will 
distinguish  the  various  stages  of 
fibrinolytic  events  in  patients. 
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16.  Rlio(D)  Immune  Globulin  (Human) 

Generic  Statement 

1.  Introduction.  Hemolytic  disease  of 
the  newborn  due  to*anti-Rho{D)  was  a 
significant  problem  prior  to  the  advent 
of  immunoprophylaxis  in  1968. 
Milestones  in  the  understanding  and 
management  of  this  problem  include  the 
discovery  of  the  Rh«(D)  antigen, 
elucidation  of  the  pathogenesis  of  the 


disease,  the  development  of  exchange 
transfusion  in  the  neonate,  the 
development  of  intrauterine  diagnosis 
by  amniocentesis  and  intrauterine 
transfusions.  Despite  these  formidable 
achievements,  it  was  estimated  that  in 
1966,  2.7  deaths  per  10,000  live  births 
occurred  in  the  United  States  as  a  result 
of  this  condition  (Ref.  1). 

The  pathogenesis  of  Rh  hemolytic 
disease  of  the  newborn  is  well  known. 
In  a  primigravid  Rh-negative  woman 
who  has  not  been  exposed  previously  to 
Rh-positive  blood,  primary 
immunization  occurs  most  frequently 
during  labor  and  delivery,  particularly 
during  the  third  stage  of  labor,  when  Rh- 
positive  fetal  red  blood  cells  (RBC)  cross 
the  placenta  and  enter  the  maternal 
circulation  in  substantial  numbers.  The 
risk  of  immunization  is  related  to  the 
magnitude  of  feto-matemal  hemorrhage: 
In  the  presence  of  ABO  compatibility 
between  mother  and  fetus,  the  risk  is  3 
percent  when  less  than  0.1  mL  of  the 
fetal  RBC  are  present  in  the  mother,  is 
25  percent  when  0.25  to  1  mL  are 
present,  and  is  65  percent  when  more 
than  5  mL  are  present.  Perhaps  75 
percent  of  delivering  women  have  less 
than  a  0.1  mL  feto-matemal  hemorrhage 
while  only  0.3  percent  have  feto- 
matemal  hemorrhage  of  greater  than  15 
mL.  Thus,  the  overall  risk  of  Rh 
immunization  in  ABO  compatible 
pregnancies  is  13  to  15  percent  per  Rh 
incompatible  pregnancy.  In  ABO- 
incompatible  pregnancies  the  risk  is  2  to 
3  percent  (Ref.  2). 

A  major  development  in  the 
elimination  of  this  problem  occurred  in 
the  late  1960*8  when  it  was 
demonstrated  by  a  number  of 
investigators  that  active  immunization 
of  Rh-negative  mothers  canrying  Rh- 
positive  fetuses  could  be  prevented  with 
the  administration  to  the  mother  of  an 
intramuscular  injection  of  Rh^  immune 
globulin  within  72  hours  after  delivery 
(Refs.  3  through  6).  Using  the  standard 
dose  of  300  micrograms  of  Rh  antibody, 
there  has  been  a  90-percent  reduction  of 
the  immunization  rate  from  about  15 
percent  to  about  1.5  percent  (Refs.  2  and 
7).  The  reasons  for  failure  to  achieve 
complete  prophylaxis  are  not  entirely 
clear  and  may  reflect,  in  part,  a  lack  of 
clear  understanding  of  the  mechanism 
by  which  prophylactic  effect  is 
achieved.  Failures  may  result  from  a 
niunber  of  factors: 

a.  Immunization  may  have  already 
occurred  during  pregnancy. 
Fetomatemal  hemorrhage  has  been 
noted  as  early  as  during  the  early 
portion  of  the  second  trimester  and 
increases  in  size  and  frequency  as 
gestation  proceeds  (Ref.  2].  Thus,  some 
women  may  be  immunized  early  in 
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pregnancy.  In  recognition  of  this,  some 
investigators  have  administered  Rho 
immune  globulin  during  pregnancy  in 
either  single  dose  (300  /xg)  at  34  weeks 
gestation  or  twice  at  28  and  34  weeks 
gestation.  The  evidence  to  date  suggests 
that  as  many  as  65  to  90  percent  of  all 
prophylaxis  failures  may  be  eliminated 
by  antepartum  administration  of  Rho 
immune  globulin  (Refs.  8  and  9).  These 
studies  require  demonstration  that 
immunization  has  not  occurred  by 
evaluation  subsequent  pregnancies. 
Infants  bom  after  antenatal  treatment 
show  no  evidence  of  increased  red  cell 
destruction  resulting  from  the  passive 
antibody  administration  to  the  mother, 
although  many  manifest  a  positive  direct 
antiglobulin  test  of  their  red  cells. 

b.  A  large  feto-matemal  bleed  may 
have  occurred,  and  the  standard  300 
microgram  dose  is  therefore  inadequate. 
Studies  indicate  that  300  micrograms  of 
Rh  antibody  are  su^cient  to  prevent 
immunization 'when  up  to  15  mL  of  Rh- 
positive  red  cells  have  been  infused  into 
Rh-negative  subjects  (Refs.  10  and  11). 
As  only  0.3  percent  of  all  pregnancies 
will  have  feto-matemal  bleeds  of  greater 
than  15  mL  (Ref.  2),  this  factor  cannot 
account  for  more  than  than  a  small 
number  of  all  the  Rho  immune  globulin 
prophylactic  failures.  In  most 
pregnancies,  the  dose  of  anti-Rho  is 
probably  excessive. 

c.  It  is  possible  that  the  intramuscular 
route  of  administration  may  not  assure 
adequate  uptake  of  antibody  into  the 
circulation.  While  there  is  no  direct 
evidence  on  this  point,  European 
investigators  have  been  using 
intravenous  administration  of  a 
preparation  prepared  especially  for 
intravenous  use  (Ref.  12).  The  World 
Health  Organization  has  recommended 
that  only  half  the  usual  dose  is 
necessary  if  the  intravenous  route  is 
used. 

d.  Rh-negative  women  bom  of  Rh- 
positive  mothers  may  have  been 
actively  immunized  by  a  materno-fetal 
bleed  when  they  were  bom 
("grandmother  theory").  When  these 
women  deliver  an  Rh-positive  fetus,  Rho 
immune  globulin  would  not  be  effective 
because  of  their  prior  immunization. 
Studies  (Refs.  13  through  16)  suggest  this 
possibility,  and  a  materno-fetal 
immunization  rate  of  5  to  11  percent  has 
been  observed  (Refs.  14  and  16)  Other 
studies  have  not  confmned  these 
findings  (Refs.  17, 18  and  38).  Further 
studies  are  necessary  to  confirm  the 
validity  of  the  "grandmother  theory."  If 
proven.  Rh-negative  female  children 
bom  of  Rh-positive  mothers  might 
receive  Rho  immune  globulin  to  prevent 
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such  immunization  and  later  instances 
of  hemolytic  disease  in  their  children. 

While  not  a  factor  strictly  relevant  to 
the  Rho  immune  globulin  prophylaxis 
failure  rate,  it  is  noteworthy  that  failure 
to  administer  Rho  immune  globulin  still 
occurs.  Estimates  by  the  Centers  for 
Disease  Control  indicate  that  only  80 
percent  of  women  who  should  receive 
immunoprophylaxis  actually  do  so  (Ref. 
1).  Clearly,  further  educational  efforts 
are  needed  in  the  total  program  aimed  at 
eliminating  Rh  hemolytic  disease  of  the 
newborn. 

Other  situations  in  which  Rho  immune 
globulin  may  be  useful  include: 

(1)  Rho  immune  globulin  in  abortion. 
In  cases  of  abortion,  a  risk  of  maternal 
immunization  exists.  The  overall  rate  of 
immunization  has  been  estimated  as 
between  3  to  5.5  percent  where  the  Rh 
type  of  the  fetus  is  unknown  (Refs.  19 
and  20).  The  method  of  inducing 
abortion  may  influence  this  rate  (Ref. 
19):  hypertonic  saline  abortion  results  in 
a  three  times  greater  frequency  of 
transplacental  hemorrhage  than  does 
curettage  abortion.  The  risk  of 
immunization  also  increase  directly  with 
gestational  age.  On  the  basis  of  these 
considerations,  Rh  immunoprophylaxis 
has  gained  general  acceptance  in  cases 
of  abortion.  While  controlled  studies 
demonstrating  the  effectiveness  of 
immunprophylaxis  in  abortion  case  have 
not  been  performed,  the  argument  for    ' 
use  of  Rho  immune  globulin  in  these 
cases  is  very  compelling. 

(2)  Rho  immune  globulin  in 
transfusion.  The  third  major  clinical 
circumstanfce  where  Rho  immune 
globulin  is  used  is  when  Rho(D)  negative 
patients  have  accidentially  received  a 
transfusion  of  Rho  (D)  positive  blood. 
Studies  in  volunteers  indicate  up  to  an 
80  percent  immunization  rate  in  these 
circumstances  and,  administration  of  20 
micrograms  of  Rho  immune  globulin  for 
each  1  mL  of  red  blood  cells  affords 
total  protection  against  immunization 
(Refs.  10  and  11).  Other  reports 
substantiate  these  observations  (Refs.  21 
through  24). 

2.  Description  of  product.  Rho  ^mmune 
globulin  is  manufactured  from  human 
plasma  containing  anti-Rho(D)  antibody. 
The  plasma  undergoes  fractionation  and 
the  globulin  fraction  is  obtained.  The 
material  is  tested  for  specificity  and 
potency  in  vitro  in  the  latter  case,  by 
comparison  with  an  FDA,  Bureau  of 
Biologies  reference  material.  The  final 
product  may  be  diluted  with  serum 
globulin  which  does  not  contain  anti- 
Rho(D).  Stabilizing  and  antibacterial 
materials  are  added. 

The  Bureau  of  Biologies'  requirements 
are  that  at  least  200  mL  each  of  plasmas 
(or  sera)  from  20  different  donors  be 


represented  in  the  original  plasma  pool. 
While  this  is  an  apparently  arbitrary 
number,  it  does  permit  some  confidence 
that  all  specificities  of  the  Rho(d]  mosaic 
and  antibodies  of  different  affinity 
constants  are  represented  in  the  final 
material.' The  Bureau  of  Biologies  has 
limits  for  the  presence  of  red  cell 
antibodies  other  than  anti-Rho(D)  and 
these  appear  prudent  and  not  overly 
restrictive. 

The  amount  of  anti-Rho(D)  antibody  is 
determined  by  an  antiglobulin  titer 
which  must  be  equal  to  or  greater  than 
the  Bureau  of  Biologies' reference 
material.  This  procedure  is  open  to 
question.  Manual  titration  using 
doubling  dilutions  is  a  highly  subjective 
test.  A  one  tube  difference  in  such  an 
assay  system  could  reflect  a  50-pereent 
error  in  antibody  concentration.  Further, 
it  has  been  demonstrated  that  assay 
values  for  Rho(D)  antibody  obtained  by 
either  manual  or  automated  methods 
may  be  inaccurate  as  the  regression  line 
for  the  assay  depends  on  both  the 
antigen,  i.e.,  the  Rh-phenotype  of  the  test 
cell,  and  the  heterogeneity  of  the 
antibody  population  being  tested. 
Finally,  since  the  critical  literature  on 
efficacy  of  Rho  immune  globulin  is 
expressed  in  doses  described  in 
micrograms  of  antibody,  it  would  seem 
reasonable  to  demand  consistency  in 
standardization  and  expression  of 
potency  in  the  assay  of  manufactured 
lots. 

Perhaps  the  best  assay  system  for  Rh 
antibody  is  the  radioimmunoassay 
(Refs.  25  and  26).  This  test  was  the 
standard  by  which  efficacy  and  dosage 
have  been  ascertained,  and  it  has  been 
demonstrably  satisfactory. 
Radioimmunoassay  procedures  are 
difficult  to  carry  out.  A  second 
quantitative  technique  that  is  acceptable 
is  the  Autoanalyzer'™  titration  method 
(Ref.  26).  Since  Rho  immune  globulin  is 
prepared  from  plasma  pools 
representing  at  least  20  different  donors, 
the  problem  of  antibody  heterogeneity  is 
reduced.  When  using  this  test,  dilutions 
within  one  log  are  usually  employed, 
and  errors  or  inaccuracies  are 
minimized. 

3.  Effectiveness,  a.  There  are  three 
clinical  situations  where  administration 
of  Rho  immune  globulin  to  prevent 
primary  immunization  to  Rh  antigen  is 
currently  used: 

(1)  Postpartum  in  Rh-negative 
mothers  who  have  delivered  an  Rh- 
positive  child.  Administration  within  72 
hours  after  delivery  affords  90-percent 
protection  against  primary  immunization 
(Refs.  1  through  7). 

(2)  After  abortion  in  Rh-negative 
women.  Controlled  studies  are  not 
available,  but  there  is  no  reason  to 


believe  effectiveness  is  not  equal  to  or 
greater  than  in  term  pregnancies. 

(3)  After  transfusion  of  Rh-positive 
blood  to  an  Rh-negative  individual. 
Efficacy  has  been  demonstrated  in  both 
controlled  studies  (Refs.  10  and  11)  and 
clinical  situations  (Refs.  21  through  24). 

b.  There  are  a  number  of  clinical 
situations  where  the  use  of  Rho  immune 
globulin  has  been  suggested  to  prevent 
primary  immunization: 

(1)  After  transfusion  of  blood 
components  containing  Rh-positive 
erythrocytes  to  Rh-negative  recipients. 
Transfusion  of  platelet  or  granulocyte 
concentrates  is  usually  associated  with 
infusion  of  substantial  numbers  of  red 
cells.  Primary  immunization,to  the  Rh 
antigen  may  be  prevented  with  Rho 
immune  globulin  in  those  patients  in 
whom  it  is  desirable  to  do  so,  e.g.. 
women  in  childbearing  age.  There  is  no 
evidence  that  cryoprecipitate  from  Rh- 
positive  individuals  can  immunize  Rh- 
negative  recipients. 

(2)  After  abdominal  trauma  to  an  Rh- 
negative  woman  during  pregnancy. 
There  is  evidence  that  abdominal 
trauma,  particularly  amniocentesis,  can 
be  associated  with  feto-matemal 
bleeding  (Refs.  28  through  32).  It  appears 
rational  in  these  circumstances  to 
administer  intrapartum  Rho  immune 
globulin,  although  controlled  studies  are 
not  available  to  support  this  use. 

(3)  Intrapartum  administration  to  all 
Rh-negative  women.  Current  evidence  in 
a  relatively  small  number  of  pregnancies 
suggests  that  primary  immunization  may 
be  prevented  with  this  approach, 
although  not  completely,  (Ref.  8)  as 
determined  by  postpartimi  Rh  antibody 
detection  (Refs.  2,  8  and  9).  However. 
firm  documentation  of  efficacy  would 
require  demonstration  of  no 
immunization  with  subsequent  Rh- 
positive  pregnancies.  These  data  are  not 
currently  available.  Such  a  program  is 
directed  at  the  1.5  percent  of  at  risk 
women  who  currently  fail  to  be 
protected  by  postpartum  prophylaxis. 
As  the  number  of  doses  of  Rho  immune 
globulin  would  increase  two-  to  three- 
fold with  such  a  program,  the  impact  on 
health  care  costs  and  on  immunized 
plasmapheresis  donors,  the  source  of 
antibody-containing  plasma,  would  be 
great  if  intrapartimi  prophylaxis  were 
widely  practiced.  Thus,  effectiveness 
should  be  established  unequivocally 
before  considering  formal  approval  of 
this  indication. 

(4)  Administration  to  Rh-negative 
neonates  bom  of  Rh-positive  mothers. 
Current  data  do  not  support  this  use. 

(5)  Administration  to  D'  women. 
There  are  case  reports  of  D"  women 
who  developed  "anti-D"  with  resulting 
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hemolytic  disease  of  the  newborn.  This 
must  be  a  rare  event.  Also,  there  is  no 
evidence  that  administration  of  Rh^ 
immune  globulin  in  these  women  would 
be  protective:  much  of  the  administered 
antibody  would  be  adsorbed  by 
maternal  cells  [Ret.  34).  Of  greater 
concern  is  the  clinical  situation  where 
the  mother's  Rh  status  is  unknown  prior 
to  delivery.  In  these  cases,  a  postpartum 
maternal  typing  as  D"  might  indicate  the 
presence  of  a  large  feto-matemal 
hemorrhage  of  Rh-positive  cells  in  an 
Rh-negative  woman.  In  these  cases, 
immune  globulin  should  be  given. 

(6)  Administration  later  than  72-hours 
postpartum.  The  72-hour  postpartima 
limit  for  Rho  immune  globulin  resulted 
from  an  artifact  in  the  experimental 
design  during  the  original  studies  on  this 
material  (Ref.  7).  This  time  limit  appears 
valid  for  optimal  protection  but.  if  the 
antibody  has  not  been  administered 
within  this  period,  it  should  still  be 
administered  later,  as  protection,  albeit 
to  a  lesser  degree,  may  still  be  achieved 
at  little  risk  [Ref.  39). 

c.  Miscellaneous  issues  affecting 
efficacy — (1)  Estimating  the  size  of  feto- 
matemal  hemorrhage.  The  risk  of  feto- 
matemal  immunization  increases  with 
the  size  of  the  feto-matemal  hemorrhage 
(Ref.  2).  The  standard  dose  of  300  jtg  of 
Rho  immune  globulin  protects  against  up 
to  15  mL  of  feto-matemal  hemorrhage 
(Refs.  10  and  11).  While  hemorrhages 
greater  than  15  mL  occtir  in  only  0.3 
percent  of  pregnancies  (Ref.  2),  these 
women  are  at  increased  risk  to  become 
immunized  and  require  more  than  the 
standard  dose  to  be  adequately 
protected.  Provisions  should  be  made  in 
the  labeling  to  recommend  a  screening 
or  quantitative  procedure  for  the 
detection  of  large  (greater  than  15  mL) 
feto-matemal  hemorrhages.  Appropriate 
upward  adjustment  of  the  dose  of  Rho 
immune  globulin  should  also  be 
recommended  in  these  cases. 

(2)  Low  dose  Rho  immune  globulin. 
The  current  standard  dose  of  Rho 
immune  globuli  300  micrograms,  is 
excessive  in  most  cases  (Refs.  5, 10, 11 
and  42),  although  the  safety  of  the 
product  is  not  affected  by  the  excess. 
During  abortions  or  abdominal  trauma, 
where  the  transplacental  hemorrhage  is 
generally  far  less  than  at  term 
gestations,  a  lower  does  of  Rho  immune 
globulin  may  be  equally  efHcacious.  In 
Rh-negative  male  volunteers,  it  has  been 
shown  that  50  micrograms  of  Rho 
immune  globulin  completely  protects 
against  primary  Rh  immunization  from  a 
dose  of  2.5  mL  of  red  blood  cells  (Ref. 
37). 

4.  Safety.  Rho  immune  globulin  has  not 
been  associated  with  severe  toxicity. 
Localized  reaction  at  the  site  of 


intramuscular  injection  is  probably  the 
most  frequent  side  effect.  A  variety  of 
complications  have  been  reported  in 
association  with  the  administration  of 
Rh  immune  globulin,  but  causal 
relationships  are  not  always  clear. 
Urticaria,  temperature  elevatio  fever, 
myalgia.  hyperbiUmbinemia, 
splenomegaly,  and  rare  sensitivities 
after  repeated  injections  have  been 
observed.  Transmission  of  hepatitis  has 
not  been  associated  with  this  product. 

Rh  immune  globulin  administered 
during  pregnancy  to  Rh-negative  women 
carrying  an  Rh-positive  fetus  has  not 
been  associated  with  iatrogenic  Rh 
hemolytic  disease  in  the  fetus  (Refs.  2,  8, 
9  and  33),  although  some  infants  show  a 
positive  direct  antiglobulin  test.  Even 
when  anti-Rho  is  achninistered  to  Rh- 
positive  adults,  there  appears  to  be  little 
hazard  (Ref.  35). 

5.  Benefit/risk.  Rho  immune  globulin  is 
a  highly  effective  product  with  few 
serious  side  effects. 

6.  Recommendations,  a.  The  product 
should  be  placed  in  Category  I  for  the 
currently  approved  indications. 

b.  In  addition,  Rho  immune  globulin 
should  be  approved  for  the  following 
indications: 

(1)  After  transfusion  of  any  blood 
product  containing  Rh-positive  red  cells 
to  an  Rh-negative  recipient  in  whom  it  is 
desirable  to  suppress  primary 
immunization;  and 

(2)  After  significant  abdominal 
trauma,  including  amniocentesis,  to  a 
pregnant  Rh-negative  woman. 

c.  Estimation  of  a  large  feto-matemal 
hemorrhage  (greater  than  15  mL)  of  Rh- 
positive  cells  should  be  recommended  in 
all  labeling  as  part  of  regular  postpartum 
evaluation,  and  the  dose  of  Rho  immune 
globulin  should  be  increased 
accordingly. 

d.  The  72-hour  time  limit  for 
administering  Rho  immune  globulin  after 
exposure  to  Rh-positive  red  blood  cells 
should  be  encouraged  as  preferable  for 
prophylaxis.  If  more  than  72  hours  have 
passed,  Rho  immune  globulin  should  still 
be  given  as  soon  as  possible,  up  to  2 
weeks  after  exposure  to  Rh-positive  red 
blood  cells,  with  the  waming  that 
efficacy  may  be  reduced. 

e.  Rho  immune  globulin  should  not  be 
given  to: 

(1)  Rh-positive  individuals, 

(2)  Rh-negative  individuals  known  to 
be  immunized  to  the  Rh  antigen,  and 

(3)  in  an  Rh-negative  woman  where 
the  fetus  is  known  to  be  Rh-negative. 

f.  The  requirement  for  Rho  immune 
globulin  crossmatch  prior  to 
administration  should  be  eliminated. 

g.  Assay  of  all  lots  of  Rho  immune 
globulin  must  be  performed  by  an 
approved  method. 


h.  Encourage  educational  efforts  to 
eUminate  instances  of  non- 
administration  of  Rho  immune  globulin 
where  it  is  indicated. 

i.  Further  research  is  needed  on  (1) 
intrapartum  prophylaxis,  (2) 
immimization  of  Rh-negative  newborns 
of  Rh-positive  mothers,  (3)  low-dose 
prophylaxis  in  abortion,  (4)  low-dose  . 
prophylaxis  in  abdominal  trauma,  and 
(5)  the  use  of  Rho  immune  globulin  for 
intravenous  use  when  large  doses  are 
required. 

j.  Labeling  recommendations.  (1)  Add 
the  new  indications  noted  above. 

(2)  Add  a  recommendation  for 
screening  or  quantitating  the  size  of  the 
feto-matemal  bleed. 

(3)  Change  the  wording  on  the  72-hour 
time  limit  to  permit  administration  for 
up  to  2  weeks  after  exposure  (Ref.  39). 

(4)  Eliminate  the  instructions  for  the 
crossmatch.  | 

(5)  Eliminate  arty  statement  directed 
specifically  at  administration  to  the 
infant. 

(6)  Eliminate  the  statement  that  Rho 
immune  globulin  should  not  be 
administered  to  "an  Rh-negative  woman 
who  has  received  an  Rh-positive 
transfusion  within  three  months  of 
delivery."  j  «*• 

References  i 

(1)  "Rh  Hemolytic  Disease  Surveillance 
1974,"  Center  for  Disease  Control,  Issued 
August  1976. 

(2)  Bowman,  ]M.,  "Rh  Erythroblastosis 
Fetalis  1975,"  Semiaars  in  Hematologv. 
12:189-207,  1975. 

(3)  Freda,  V.)..  J.a  Gorman,  W.  Pollack. 
].C.  Robertson.  E.R.  Jennings  and  J.F. 
Sullivan.  "Prevention  of  Rh  Isoimmunization. 
Progress  Report  of  the  Clinical  Trail  in 
Mothers,"  Journal  of  the  American  Medical 
Association,  199:390-394, 1967. 

(4)  Pollack,  W.:  J.G.  Gorman.  V.J.  Freda. 
W.Q.  Ascari.  A.E.  Allen  and  W.J.  /Baker, 
"Results  of  Clinical  Trails  of  RhoGAM  in 
Women."  Transfusion.  8:151-153, 1968. 

(5)  Chown,  E,  et  al.,  "Prevention  of  Primary 
Rh  Immunization:  First  Report  of  the  Western 
Canadian  Trail,  1966-1968."  Canadian 
Medical  Association  Journai  100:1021-1024, 
1969. 

(6)  Clarke,  C.A.,  W.T.A.  Donohue,  R.B. 
McConnell,  J.C.  Woodrow.  R.  Finn,  J.R. 
Krevans,  W.  Kulke,  D.  Lehane  and  P.M. 
Sheppard,  "Further  Experimental  Studies  on 
the  Prevention  of  Rh  Haemolytic  Disease," 
British  Medical  Journal,  1.-979-984, 1963. 

(7)  Freda,  V.J.,  J.G.  Gorman,  W.  Pollack  and 
E.  Bowe,  "PreventicHi  of  Rh  Hemolytic 
Disease.  Ten  Years'  Clinical  Experience  with 
Rh'(D)  Immune  Globulin  (Human). '  In  "Rh 
Antibody  Mediated  Imunosuppressiont" 
Ortho  Research  Institute  of  Medical  Sciences, 
Raritan,  NJ,  pp.  71-75. 1975. 

(8)  Davy,  M.G.,  "Antenatal  Administration 
of  Anti-Rh:  Australia  1969-1975."  In  "Rh 
Antiltody  Mediated  Immunosuppression." 


Federal  Register  /  Vol.  50.  No.  247  /  Tue»day,  December  24.  1985  /  Proposed  Rules 52675 


Ortho  Retearch  institute  of  Medical  Sciences, 
Raritan,  N).  pp.  5&-8Z.  1975. 

(9)  Bowman, )..  "Winnipeg  Anternatal 
Prophylaxis  Trail."  In  "Rh  Antibody 
Mediated  Immunosuppressioa."  Ortho 
Research  Institute  of  Medical  Sciences, 
Raritan,  N)  pp.  55-^5a  1975. 

(10)  Pollack,  W.,  W.Q.  Aacari,  R.). 
Kochesky.  R.R.  O'Connor.  T.Y.  Ho  andD. 
Tripodi,  "Studies  on  Rh  Prophylaxis.  I. 
Relationship  Between  Doses  of  Anti-Rh  and 
Size  of  Antigenic  Stimulus,"  Transfusion. 
11:333-339.  1971. 

(11)  Pollack  W..  W.Q.,  Ascari,  |.F.  Crispen. 
R.R.  O'Connor  and  T.Y.  Ho..  "Studies  on  Rh 
Prophylaxis.  11.  Rh  Immune  Prophylaxis  After 
Transfusion  with  Rh-Positive 

Blood,"  rrona^s/on,  11:340-344. 1971. 

(12)  Hoppe.  H.H..  T.  Mester,  W.  Hennig. 
and  H.J.  Krebs,  "Prevention  of  Rh- 
Immunization.  Modified  Production  of  IgG 
Anti-Rh  of  Intravenous  Application  by  Ion 
Exchange  Chromatography  (IBC),;"  Vox 
Sanguinis.  25:308-318, 1973. 

(13)  Taylor,  |.F.,  "Sensitization  of  Rh- 
Negative  Daughters  by  Their  Rh-Positive 
Mothers,"  New  England  Journal  of  Medicine, 
276:547-551, 1967. 

(14)  Bowen,  F.W.  and  M.  Renfield,  "The 
Detection  of  Anti-D  in  Rho(D)-Negative 
Infants  Bom  of  RH„(D)-Po8itive  Mothers." 
Pediatric  Research.  10:213-215,  1976. 

(15)  Scott,  J.R.,  "Immunologic  Risks  to 
Fetuses  from  Maternal  to  Fetal  Transfer  of 
Erythrocytes,"  In  "  Rh  Antibody  Mediated 
Immuosuppression,"  Ortho  Research  Institute 
of  Medical  Sciences,  Raritan.  N),  pp.  19-22, 
1975. 

(16)  Hindermann,  P.,  "Matemofetal 
Transfusion  During  Delivery  and  Rh- 
Sensitization  of  the  Newborn."  Lancet.  i:46. 
1973. 

(17)  de  Almeida,  J.M.R.  and  L.  Rosado.  "Rh 
Blood  Group  of  Grandmother  and  Incidence 
of  Erythroblastosis,"  Archives  of  Disease  in 
Children.  47:609-612, 1972. 

(18)  Jennings.  E.R.,  "Maternal-Fetal 
Hemorrhage:  Its  Incidence  and  Sensitizing 
Effects,"  In  "Rh  Antibody  Mediated 
Immunosuppression,"  Ortho  Research 
Institute  of  Medical  Sciences.  Raritan.  NJ.  pp 
23-32. 1975. 

(19)  Queenan.  J.T..  S.F.  Kubarych.  S  Shah 
and  B.  Holland,  "Role  of  Induced  Abortion  in 
Rhesus  Immunisation."  Lancet.  1:815-817. 
1971. 

(20)  Freda,  V.J.,  J.G.  Gorman,  R.S  Galen 
and  N.  Treacy,  "The  Threat  of  Rh 
Immunization  from  Abortion. "  Lancet.  ii:l47- 
148. 1970. 

(21)  Bowman,  ).M.  andB.  Chown. 
"Prevention  of  Rh  Immunization  after     . 
Massive  Rh-Positive  Transfusion.""  Canadian 
Medical  Association  fournol.  99:385-388. 
1968 

(22)  Keith.  L.  A.  Cuva.  K.  Houser  and  A 
Webster.  "Suppression  of  Primary  Rh 
Immunization  by  Anti-Rh.'"  Tranfuaion. 
10:142^147,  1970. 

(23)  Keith.  L.G.  and  G.H.  Houser.    Anti-Rh 
immune  Globulin  After  a  Massive 
Transfusion  Accident.""  Transfusion.  11:176. 
1971 

(24)  Bowman,  H.S..  J.F.  Mohn  and  R.M. 
Lambert.  "Prevention  of  Maternal  Rh 
Immunization  After  Accidental  Transfusion 


of  D  (Rli«)-poBitive  Blood."  Vox  Sanguinig, 
22:385-396, 1972. 

(25)  Pollack.  W.  and  R-J.  iCochesky.  "The 
Importance  of  Antibody  Concentration. 
Binding  Constant  and  Heterogeneity  in  tlie 
Suppression  of  Immunity  to  the  iUi  Factor." 
International  Archives  of  Allergy  and 
Applied  Immunology.  38:320-336. 1970. 

(26)  Hughes-Jones,  N.C.,  "The  Estimation  of 
the  Concentration  and  Equilibrium  Constant 
of  Anti-D, "  Immunology,  12:565-671. 1967. 

(27)  Rosenfield,  R.E..  E.M.  Berkman.  J. 
Nusbacher,  C.  Dabinsky  and  S.  Kochwa, 
"'Immunochemistry  of  the  fUi  System.  V. 
Determination  of  Rh  Agglutinating  Activity 
and  IgG  Content  of  Sequential  Eluates  for  the 
Assay  of  Rh  Antibody,"  Annals  of  the  New 
York  Academy  of  Sciences,  190:519-528, 1971. 

(28)  Queenan.  J.T.  and  D.W.  Adams, 
"Amniocentesis:  A  Possible  immunizing 
Hazard."  Obstetrics  and  Gynecology.  24:590- 
532.1964 

(29)  Zipursky.  A. ).  Pollock.  B.  Chown  and 
L.G.  Israels,  "Transplacental  Foetal 
Hamorrhage  after  Placental  Injury  During 
Delivery  or  Amniocentesis."  Lancet,  ii:493- 
494,  1963. 

(30)  Aickin,  D.R.,  "The  Significance  of  Rises 
in  Rhesus  Antibody  Titre  Follovting 
Amniocentesis,"  The  foumal  of  Obstetrics 
and  Gynocology  of  the  British 
Commonwealth.  78:149-154. 1971. 

(31)  Henry,  G..  P.  Wexler  and  A.  Robinson, 
"'lUi-Immune  Globulin  After  Amniocentesis 
for  Genetic  Diagnosis,'"  Obstetrics  and 
Gynecology,  48: 557-559. 1976. 

(32)  Wang,  M.Y.F.W.,  E.  McCufcheon  and 
J.F.  Desforges,  "Fetomatemal  Hemorrhage 
from  Diagnostic  Transabdominal 
Aminocentesis,""  American  Journal  of 
Obstetrics  and  Gynecology,  97:1123-1128, 
1967. 

(33)  Pollock,  J.M.  Lewis,  H.  Kaita.  B.  Chown 
and  J.  M.  Bowman.  "Rh  Prophylactic 
Treatment  During  Pregnancy.  An  Attempt  to 
Select  fpr  Treatment  Those  at  Possible  Risk," 
Vox  Sanguinis,  26:26-33, 1974. 

(34)  Schneider.  J..  "German  Trials,"  In  "Rh 
Antibody  Mediated  Immunosuppression," 
Ortho  Research  Institute  of  Medical  Sciences, 
Raritan,  NJ,  pp.  63-68, 1975. 

(35)  Chown,  B.,  J.M.  Bowman,  J.  Pollock  B. 
Lowen  and  A.  Pettetl,  "The  Effect  of  Anti-D 
IgG  on  D-positive  Recipients,"  Canadian 
Medical  Association  Journal,  102:1161-1 164, 
1970. 

(36)  Hughes-Jones.  N.C.  "Clinical  Trial  of 
Anti-D  Dosages  in  the  Prevention  of  Rh 
Immunization,"  In  "Rh  Antibody  Mediated 
Immunosuppression,"  Ortho  Research 
Institute  of  Medical  Sciences,  Raritan,  NJ,  pp. 
37-42. 1975. 

(37)  Crispen.  J..  "Immunosuppression  of 
Small  Quantities  of  Rh  Positive  Blood  with 
MlCRhoGAM  in  Rh  Negative  Male 
Volunteers,"  In  "Rh  Antibody  Mediated 
Immunosuppression."  Ortho  Research 
Institute  of  Medical  Sciences.  Raritan.  NJ,  pp. 
51-54, 1975. 

(38)  Scott  JR.,  A£.  Beer.  L.R.  Guy.  M. 
Liesch  and  G.  Elbert.  'Pathogenesis  of  Rh 
Immunization  in  Primigravidas.  Fetomatemal 
Versus  Matemofetal  Bleeding."  Obstetrics   . 
and  Gynecology.  49:9-14, 1977. 

(39)  Samson,  D.  and  P.L  Mollison.  "Effect 
on  Primary  Rh  Immunization  of  Delayed 


Administration  of  Anti-Rh, "  Immunohgy. 
28:349-357. 1975. 

17.  Thrombin 
Generic  Statement 

Thrombin  is  a  proteolytic  enzyme  thai 
initiates  the  conversion  of  Bbrinogen  to 
Rbrin  by  splitting  arginyl-glycyl  bonds  at 
the  N-terminal  end  of  the  fibrinogen 
molecule  (Ref.  1).  As  a  result  of  this 
enzymatic  action,  two  pairs  of  peptides, 
fibrinopeptides  A  and  B,  are  released 
and  the  fibrinogen  molecule  becomes 
fibrin  monomer.  The  molecules  of  fibrin 
monomer  polymerize  to  form  a  fibrin 
clot  Thrombin  has  been  reported  to 
cause  proteolytic  activation  of  other 
enzymes  and  has  esterolytic  action  on  a 
number  of  synthetic  amino  acid  esters 
as  well  (Refs.  2  through  5). 

Thrombin  activity  can  be  determined 
by  its  abiUty  to  convert  fibrinogen  to 
fibrin,  i.e.,  to  form  a  visible  clot  or  by  its 
esterolytic  activity  (Ref.  3).  It  is  derived 
from  an  inactive  precursor,  prothrombin. 
through  the  interaction  of  plasma 
procoagulants.  calcium  phospholipids 
(thromboplastin)  (Refs.  6  through  8). 
Active  thrombin  is  rapidly  neutralized 
by  several  substances  knoivn 
collectively  as  antithrombins  (Ref.  3). 
Even  though  considerable  thrombin 
activity  may  be  formed  at  a  site  of  tissue 
injury,  very  httle  is  present  in  the 
circulation. 

Since  thrombin  acts  directly  on 
fibrinogen,  it  might  appear  that  it  would 
be  an  effective  Uierapeutic  agent  for 
hemostatic  disorders  that  are  the  result 
of  defective  conversion  of  prothrombin 
to  thrombin.  Thrombin  has  been  found 
to  be  both  upsafe  and  ineffective  when 
given  parenterally  (Ref.  10).  Under 
experimental  conditions,  dilute  solutions 
of  thrombin  introduced  into  the 
circulation  will  produce  disseminated 
intravascular  coagulation  (Ref.  10). 
When  given  intravascularly  in  more 
concentrated  form,  thrombin  will  cause 
thrombosis  at  the  site  of  injection  (Ref. 
10). 

Thrombin  has  been  used  topically  as 
an  aid  to  hemostasis  (Ref.  10).  There  are 
several  anecdotal  reports  indicating 
benefit  from  its  use  topically  in 
accessible  areas  of  bleeding  from 
cancellous  bone,  dental  extraction  sites, 
skin-grafting  sites,  and  sites  of 
nasopharyngeal  surgery.  A  few  reports 
suggest  that  thrombin  given  orally  along 
with  a  buffering  agent  is  helpful  in 
controlling  bleeding  of  the  upper 
gastrointestinal  tract.  No  recent  or 
comprehensive  data  were  foimd 
concerning  this  clinical  use. 

Hemostasis  results  from  interactions 
of  platelets,  the  fibrin  clotting  system, 
and  the  vascular  system  (Refs.  11  and 
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12).  At  the  site  of  vascular  injury 
platelets  clump  together  and  adhere  to 
the  vessel  wall  to  form  a  hemostatic 
plug.  If  the  vascular  defect  is  not  too 
large,  this  platelet  plug  temporarily 
serves  to  prevent  further  bleeding.  Later, 
the  platelet  plug  is  reinforced  by  a  flbrin 
clot  Although  the  fibrin-clotting 
mechanism  plays  an  inportant  role  in 
hemostasis  and  eventual  repair  of  an 
injury,  the  platelet-vascular  response  is 
of  primary  importance  for  the  prompt 
control  of  bleeding.  Thrombin  has  been 
shown  to  play  a  role  in  platelet 
aggregation  in  vitro  (Refs.  11  and  12).  but 
there  is  no  evidence  that  topically 
applied  thrombin  plays  a  direct  role  in 
the  platelet  reaction  in  vivo.  It  is  well 
recognized  that  blood  excaping  from  a 
denuded  surface  will  promptly  clot 
following  the  application  of  thrombin 
(Ref.  10). 

However,  the  clot  that  is  formed  does 
not  appear  to  prevent  the  loss  of 
additional  blood.  Unless  pressure  is  also 
applied,  the  clot  formed  in  this  way 
tends  to  be  floated  away  by  the 
escaping  blood. 

To  provide  a  mechanism  to  apply 
pressure  and  to  apply  thrombin  directly 
to  the  denuded  surface,  one  technique 
employs  a  biodegradable  sponge  which 
is  satiirated  with  thrombin  and  applied 
to  the  surface  of  a  wound  (Ref.  23). 
Although  this  technique  appears  to  aid 
in  hemostasis.  the  Panel  found  no 
controlled  clinical  study  to  indicate 
whether  hemostasis  is  achieved  as  a 
result  of  the  use  of  the  biodegradable 
sponge  alone  or  as  an  effect  of  the 
thrombin  or  to  both. 

Thrombin  is  useful  as  a  diagnostic 
reagent  and  as  a  reagent  for  research. 
The  speed  with  whidi  a  visible  clot 
forms  is  dependent  on  the  concentration 
of  fibrinogen  and  thrombin  (Ref.  13). 
Under  controlled  conditions,  the  speed 
with  which  a  visible  clot  forms  after  the 
addition  of  a  standardized  thrombin 
solution  is  a  measure  of  the  amount  of 
fibrinogen  present.  This  provides  a  rapid 
semiquantitative  test  for  fibrinogen.  It 
has  been  reported  that  individuals  prone 
to  have  thromboemobolic  disorders  are 
deficient  in  antithrombin  (Ref.  14). 
Thrombin  is  used  as  a  reagent  for  the 
measurement  of  these  an ti thrombins 
(Ref.  16).  Although  this  test  is  promising, 
it  is  still  experimental  in  nature. 

Thrombin  is  prepared  by  separating 
prothrombin  from  plasma  and  then 
converting  it  to  thrombin.  Various 
methods  have  been  used  to  obtain 
prothrombin;  the  principles  of  isoelectric 
precipitation,  adsorption  and  elution. 
salt  and  alcohol  fractionation,  and 
chromatography  have  been  utilized  (Ref. 
16).  Prothrombin  can  be  adsorbed  fi-om 
oxalated  plasma  by  several  poorly 


soluble  salts  such  as  barium  sulfate, 
barium  carbonate,  aluminum  hydroxide, 
and  tricalcium  phosphate.  Prothrombin, 
along  with  other  coagulation  factors,  can 
be  eluted  with  sodium  citrate  ftx)m  the 
adsorbents.  The  first  high  quality 
thrombin  was  prepared  fitim  bovine 
prothrombin  by  Seegers,  et  al.  (Ref.  19). 
who  used  magnesium  hydroxide  as  the 
adsorbing  agent.  Prothrombin  was 
obtained  by  decomposing  the 
magnesium  hydroxide  with  carbon 
dioxide.  Regardless  of  the  method  used, 
it  is  essential  to  separate  prothrombin 
fitim  the  antithrombins  that  are  present. 
Once  this  has  been  achieved,  the 
prothrombin  can  be  converted  to 
thrombin  by  the  addition  of  calcium  and 
tissue  thromboplastin.  Unless  further 
purified,  these  thrombin  preparations 
contain  at  least  trace  amounts  of  other 
proteins.  Commercial  bovine  thrombin 
has  been  used  extensively  as  the 
starting  material  for  the  preparation  of 
more  purified  thrombin  (Refs.  18  through 
21).  In  concentrated,  lyophilized  form, 
thrombin  preparations  are  stable;  once 
reconstituted  to  the  liquid  state,  activity 
rapidly  decreases  (Ref.  15).  If  one  is  to 
rely  on  the  unitage  indicated  on  the 
label,  freshly  reconstituted  solutions  are 
essential. 

Product  Review 

1.  Product  Thrombin  (Human)  by 
Ortho  Diagnostics,  Inc.  is  a  reagent  for 
the  qualitative  determination  of 
fibrinogen  in  human  plasma.  It  is 
packaged  in  sealed  ampules  each 
containing  50  units  of  thrombin.  It  is  to 
be  reconstituted  with  1.0  mL  of  saline. 
The  recommended  procedure  is  to  add 
0.2  mL  of  the  reconstituted  product  to  a 
0.2  mL  sample  of  plasma  in  a  test  tube. 
With  normal  plasma  a  visible  clot  will 
form  in  15  seconds  after  the  addition  of 
thrombin,  and  the  clot  will  adhere  to  the 
walls  of  the  test  tube.  If  the  test  plasma 
contains  less  than  100  mg/dL  fibrinogen, 
the  clot  will  be  slower  to  form. 

2.  Effectiveness.  Effectiveness  is 
readily  demonstrated  by  the  routine 
laboratory  control  tests  (Ref.  22). 

3.  Safety.  The  label  carries  a  specific 
warning  that  this  material  is  not  for 
human  administration  and  that  it  should 
be  handled  as  if  capable  of  transmitting 
hepatitis. 

4.  Recommendations.  This  product 
should  be  placed  in  Category  I  for  in 
vitro  diagnostic  use  only. 

Product  Review  . 

1.  Description.  Thrombin  Topical 
(Bovine)  by  Parke.  Davis  &  Co.  is 
supplied  as  a  dried  powder  for  solution 
containing  5.000  units  of  bovine 
thrombin,  calcium  chloride,  sodium 
chloride,  glycine,  and  benzethonium 


chloride.  The  potency  is  measured  by 
determining  its  activity  in  clotting  a 
standardized  fibrinogen  solution. 

2.  Effectiveness.  Thrombin  Topical 
(Bovine)  is  recommended  for  human  use 
topically  wherever  oozing  blood  from 
capillaries  and  small  venules  is 
accessible  to  act  an  as  aid  to 
hemostasis.  It  may  be  used  in 
conjunction  with  an  absorbable  gelatin 
sponge  to  aid  hemostasis.  Information 
submitted  by  the  manufacturer  (Ref.  23) 
tends  to  support  this  general  indication. 
It  should  be  pointed  out  that  adequate, 
well-controlled  clinical  studies  are  not 
available  in  support  of  many  of  the 
specific  indications  mentioned  in 
labeling  or  in  the  supporting  literature. 

.  Much  of  the  supporting  data  is 
anecdotal,  but  is  based  upon  widely 
accepted  clinical  practices. 

3.  Safety.  The  label  carries  a  warning 
that  Thrombin  Topical  (Bovine)  is  not  to 
be  injected.  When  used  as  directed  it 
appears  to  be  safe. 

4.  Recommendations,  a.  The  labeling 
should  be  modified  to  define  more 
precisely  the  indications  for  clinical  use. 
The  manufacturer  has  suggested: 

Thrombin  is  indicated  as  an  aid  in 
hemostasis  wherever  oozing  blood  from 
capillaries  and  small  venules  is  accessible.  In 
various  types  of  surgery,  solutions  of 
thrombin  may  be  used  in  conjunction  with 
absorbable  gelatin  sponge,  USP.  for 
hemostasis. 

This  statement  is  appropriate. 

b.  There  are  inadequate  data  to 
support  the  usefulness  of  thrombin        • 
administered  orally  for  the  treatment  of 
bleeding  peptic  ulcer.  The  labeling 
should  be  modified  to  delete  this  as  an 
indication  for  use. 

c.  With  appropriate  modifications  of 
the  labeling,  it  is  recommended  that  this 
product  be  placed  in  Category  I. 
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18.  FibiinoiyHn  and 
DesoxyribonudeaM,  ComlMned 
(Bovine),  and  Flbrinolysin  and 
Desoxyribonucleaae,  Combiiiad  (Bovine) 
With  CUoramphenicoi 

Product  Statement 

Product  Reviews 

1.  Introduction — a.  Products. 
Fibrinolysin  and  Desoxyribonuclease. 
Combined  (Bovine),  marketed  by  Parke. 
Davis  and  Company  as  Elase'™  brand 
powder  for  solution  and  as  Elase'"* 
ointment. 

Fibrinolysin  and  Desoxyribonuclease. 
Combined  (Bovine]  with 
Chloramphenicol,  marketed  by  Parke, 
Davis  and  Company  as  Elase- 
Chloromycetin"'  ointment. 

For  the  purpose  of  this  document,  the 
brand  name  "Elase"  will  be  used 
indicating  the  combination  of 
Fibrinolysin  and  Desoxyribonuclease. 
Elase  was  issued  a  biological  license  in 
April  1960.  and  the  Elase  ointment  with 
chloramphenicol  was  licensed  in 
September  1963. 

b.  Indications.  Elase  lyophilized 
powder  for  solution  is  labeled  by  the 
manufacturer  for  topical  use  as  a 
debriding  agent  in  a  variety  of 
inflammatory  and  infected  lesions. 
These  include:  (1)  General  surgical 
wounds;  (2)  ulcerative  lesions — trophic 
decubitus,  stasis,  arteriosclerotic;  (3) 
second-  and  third-degree  bums;  (4) 
circumcision  and  episiotomy.  Elase  is 
used  intravaginally  in:  (1)  Cervicitis — 
benign,  postpartum,  and  postconization 
and  (2)  vaginitis.  Elase  is  also  used  as 
an  irrigating  agent  in  the  following 
conditions:  (1)  Infected  wounds — 
abscessed,  Hstulae.  and  sinus  tracts:  (2) 
othorhinolaryngologic  wounds;  (3) 
superficial  hematomas  (except  when  the 
hematoma  is  adjacent  to  or  within 
adipose  tissue). 

Elase  ointment  is  labeled  for  topical 
use  as  a  debriding  agent  in  a  variety  of 
inflammatory  and  infected  lesions. 
These  include:  (1)  General  surgical 
wounds;  (2)  ulcerative  lesions — trophic, 
decubitus,  stasis,  arteriosclerotic;  (3) 
second  and  third  degree  bums;  (4) 
circumcision  and  episiotomy.  Elase  is 
used  intravaginally  in:  (1)  Cervicitus — 
benign,  posti)artum,  and  postconization 
and  (2)  vaginitis. 

Elase-Chloromycetin  ointment  is 
labeled  for  use  in  the  treatment  of 
infected  lesions  such  as  bums,  ulcers, 
and  wounds  where  the  actions  of  both  a 
debriding  agent  and  a  topical  antibiotic 
are  desired. 

c.  Manufacturing.  Fibrinolysin  is 
prepared  from  bovine  plasma,  isolated 
by  ammonium  sulfate  fractionation, 
activated  with  chloroform,  and 


precipitated  by  adjusting  the  pH  to  the 
isoelectric  point  The 
desoxyribonuclease  is  prepared  from 
bovine  pancreas  by  a  chromatographic 
isolation  technique.  Potency 
standardization  for  each  ingredient  is 
done  on  the  raw  material  and  on  the 
final  product.  Proteolytic  activity  is 
measured  by  a  fibrinolytic  assay 
measuring  the  time  that  it  takes  for  a 
clot  of  bovine  fibrinogen  to  be  lysed. 
Desoxyribonuclease  is  measured  by  a 
viscometric  assey  in  which  the  product 
is  allowed  to  act  upon  desoxribonucleic 
acid  (DNA)  substrate. 

d.  Pharmacology.  The  pharmacologic 
rationale  for  the  combination  of  these 
two  enzymes  is  based  on  the 
observation  that  purulent  exudates 
consist  largely  of  fibrinous  material  and 
nucleoprotein.  Desoxyribonuclease 
attacks  the  DNA  and  also  chromatin; 
therefore,  theory  would  predict  that  it 
should  lyse  exudate  that  is  rich  in  ceU 
nuclei.  Fibrinolysin  is  an  endo-peptidase 
which  ruptures  peptide  bonds  in 
proteins  in  whidi  lysine  is  the  amino 
acid  and  shoidd  thus  lyse  any  clotted 
protein  of  plasma  origin. 
Chloramphenicol,  a  broad-spectrum 
antibiotic,  is  included  in  the  Elase- 
Chloromycetin  ointment  for  use  in  the 
treatment  of  infected  lesions  where  the 
action  of  a  topical  antibiotic  "may  be 
helpful." 

2.  Evidence  of  effectiveness.  Data 
supporting  the  effectiveness  of  Elase 
covers  a  wide  variety  of  conditions  and 
types  of  studies.  The  primary  rationale 
for  use  is  based  on  the  theory  that 
lesions  needing  debridement  might  heal 
better  with  enzyme  therapy.  The  clinical 
trials  vary  fi-om  double-blind,  controlled 
studies  to  anecdotal  reports  on  a  few 
patients. 

The  most  convincing  data  supporting 
the  effectiveness  of  Elase  comes  fiom 
the  study  of  Friedman  et  aL  (Ref.  1)  on 
the  treatment  of  post-partum  cervicitis. .' 
When  Elase  was  used  as  a  solution  at 
each  of  two  dose  levels,  and  compared 
with  a  placebo,  there  was  no  di^erence 
in  results.  However,  when  Elase  was 
incorporated  in  an  ointment  base  and 
administered  more  frequenUy,  there  was 
a  significant  difference  between  the 
placebo  ointment  and  Elase  ointment  in 
favor  of  the  Elase.  This  was  reflected  in 
a  decreased  need  for  post-partum 
cervical  cauterization  as  well  as 
improvement  in  other  parameters  which 
were  evaluated.  In  these  studies  there 
was  no  additional  benefit  evident  fi'om 
including  chloramphenicol  in  the 
ointment. 

The  other  controlled  and  blinded  trial 
was  by  Click  et  al.  (Ref.  2)  on 
postconization  cervices.  The 
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investigators  reported  little  difference 
between  Elase  and  placebo  but  found 
the  inclusion  of  chloramphenicol  to  be 
beneHcial.  Since  no  group  was  treated 
with  chloramphenicol  alone,  it  was  not 
known  whether  Elase  is  of  any  beneHt 
for  this  indication. 

Kaufinan  et  al.  (Ref.  3]  in  an 
unpubUshed  study  investigated  the 
effect  of  Elase,  Elase  plus 
chloramphenicol,  and  a  placebo  upon 
"postpartum"  bacterial  cervicitis.  There 
was  no  statistical  difference  between 
the  three  groups  according  to  a  Parke- 
Davis  memorandum  (Ref.  3],  although  it 
is  not  clear  how  the  therapeutic  results 
were  evaluated.  Chloramphenicol  did 
not  seem  to  have  any  effect  on  the  type 
of  flora  seen  after  treatment. 

The  other  uncontrolled  gynecologic 
studies  are  of  little  help  in  evaluating 
drug  effectiveness.  It  was  noted  that  in 
one  unpublished  study  of  the 
chloramphenicol-containing  ointment, 
there  seemed  to  be  an  increased 
incidence  of  vaginal  moniliasis  (Ref.  4). 
In  this  report,  10  percent  of  the  patients 
were  dropped  from  the  study  because 
their  white  blood  count  (WBC)  had 
dropped  below  normal  after  2  days  of 
treatment.  No  mention  of  this 
phenomena  was  made  in  other  studies, 
although  this  may  be  because  serial 
WBC's  were  not  done. 

The  evaluation  of  Elase  treatment  on 
other  siu^cal  lesions  has  not  been 
reported  in  well-controlled  clinical 
studies.  Several  investigators  have 
reported  the  effect  of  these  agents  on 
chronic  lesions  unresponsive  to 
standard  therapy  and  have  concluded 
that  there  is  a  beneficial  effect.  The 
report  of  Coon  et  al.  (Ref.  5]  is  an 
example  of  this  type  of  study.  Patients 
with  chronic  ulcers  or  abscesses  were 
treated  with  Elase  solution  or  ointment. 
Ulcers  associated  with  arteriosclerosis 
showed  Uttle  response  to  treatment  and 
none  of  these  healed,  whereas  trophic 
and  decubitus  ulcers  were  reported  to 
be  treated  successfully.  Four  bum 
patients  also  were  reported  as 
responding  well  to  Elase  ointment. 
Similarly,  Connell  and  Rousselot  (Ref.  6] 
discussed  treatment  of  125  patients  of 
whom  90  percent  were  judged  to 
respond  to  this  treatment  in  24  to  72 
hours.  The  authors  of  other  studies  of 
this  nature  all  conclude  that  enzymatic 
debridement  is  a  useful  treatment. 

The  only  available  data  on  the  use  of 
Elase  in  circumcision  and  episiotomy 
were  found  in  one  table  in  the  paper  of 
Maigulis  et  al.  (Ref.  7).  In  this  report,  all 
of  the  30  standard  treated  circumcision 
patients  are  classified  as  healing  more 
slowly  than  patients  treated  with  Elase 
ointment  for  4  to  6  days.  This  same 
report  lists  eight  patients  with 


"inflamed"  episiotomy  wounds  which 
"healed"  quickly  when  enzyme  ointment 
was  applied. 

The  recommendation  for  use  in 
otolaryngology  is  supported  by  several 
letters  from  Or.  Sylvester  Daly  (Ref.  8] 
which  discuss  the  use  of  Elase  in  a  few 
patients.  Analysis  of  these  data  is  not 
possible. 

One  article  reports  on  the  treatment  of 
107  ophthalmic  lesions  with  Elase  (Ref. 
9).  The  author  concludes  "in  no  instance 

was  healing  impaired .  In  dendritic 

keratitis  and  severe  trauma  healing  was 
speeded  up  and  morbidity  diminished." 

During  the  original  licensing  of  this 
family  of  products,  the  then  current 
regulatory  agency,  the  Division  of 
Biologies  Standards  of  the  National 
Institutes  of  Health  felt  the  controlled 
trial  indicated  fibrinolysin  with 
desoxyribonuclease  to  be  effective, 
although  no  clinical  data  supported  the 
advantage  of  the  combination  of 
nbrinolysin  and  desoxyribonuclease  as 
compared  with  the  individual 
components.  As  shown  by  the 
correspondence  between  the  regulatory 
agency  and  Parke-Davis  (Ref.  10),  there 
was  concern  about  the  usefulness  of 
incorporating  chloramphenicol  into  this 
same  ointment.  None  of  the  studies  then 
available  supported  this  view.  The  later 
report  of  Click  et  al.  (Ref.  2)  seems  to 
support  this  contention  after  conization 
of  the  cervix.  However,  there  is  no 
evidence  to  support  the  effectiveness  of 
Elase  in  this  investigation. 
Chloramphenicol  ointment  alone  might 
have  given  the  same  results  without  the 
reported  side  effects  of  increased 
bleeding.  The  Friedman  study  (Ref.  1) 
shows  no  significant  difference  in  favor 
of  chloramphenicol  nor  does  the  study 
at  Baylor  (Ref.  3). 

3.  Evidence  of  safety.  A  review  of  the 
studies  referenced  above  indicates  that 
the  fibrinolysin-desoxyribonuclease 
combination  exhibits  a  high  degree  of 
safety.  During  the  original  licensing 
there  was  concern  about  sensitization  of 
patients  to  the  enzyme  proteins  of 
bovine  origin.  From  the  data  submitted 
this  does  not  seem  to  be  a  problem. 
Bleeding  after  conization  is  an  expected 
sequela  of  this  type  of  treatment.  The 
report  of  decreased  WBC's  in  several 
patients  receiving  the  ointment 
containing  chloramphenicol  should  be 
further  investigated.  There  is  a  report  of 
at  least  one  case  of  a  blood  dyscrasia 
associated  with  an  ophthalmic 
chloramphenicol  ointment,  and  there  is 
probably  significant  absorption  of 
chloramphenicol  through  mucosal  and 
damaged  wound  surfaces. 

4.  Benefit/risk  evaluation.  Published 
studies  about  Elase  and  experience  with 
the  product  indicate  that  it  is  probably 


effective  as  a  general  debriding  agent. 
The  data  nn  circumcision,  episiotomy, 
and  certain  other  specific  indications 
are  still  not  convincing.  The  inclusion  of 
chloramphenicol  in  the  ointment 
remains  of  concern.  None  of  the  studies 
offer  significant  evidence  of  benefits 
from  the  combined  enzyme-antibiotic 
compared  to  the  separate  ingredients. 

The  following  conclusions  were 
reached: 

a.  For  the  Elase  ointment  with 
chloramphenicol,  there  was  relatively 
little  bacteriologic  data  indicating  that 
there  is  a  need  for  the  antibiotic  or 
demonstrating  its  effectiveness.  The 
only  bacteriological  studies  reported 
were  essentially  surface  cultiu-es.  Newer 
methods,  such  as  punch  biopsies  of 
eschars,  were  not  done  to  find  out 
whether  the  chloramphenicol  does 
anything  more  than  cause  the  surface 
contamination  to  be  somewljat 
suppressed. 

b.  Systemic  absorption  of  the 
chloramphenicd  component  and  its 
potential  adverse  reactions  were  a 
cause  of  concern.  Some  of  the 
recommended  indications  would  allow  a 
large  amount  of  the  ointment  to  be 
placed  in  a  body  cavity  where 
significant  amounts  of  chloramphenicol 
could  be  absorbed,  particularly  if  the 
application  is  repeated  frequently  over  a 
period  of  several  days.  It  was  noted  that 
no  hematologic  studies  have  been  done 
on  absorption  or  systemic  effects  of 
Elase  vsrith  chloramphenicol.  White 
blood  counts  concurrent  with  treatment 
may  be  indicative  of  a  reaction  to 
chloramphenicoi  even  though  the 
development  of  aplastic  anemia  may  not 
be  detectable  until  some  time  after 
cessation  of  therapy. 

c.  The  safety  of  the  two  enzyme 
ingredients  either  in  the  ointment  or  in 
the  solution  were  not  questioned.  There 
was  no  evidence  of  sensitization 
resulting  from  the  enzymes. 

d.  Regarding  effectiveness,  there  are 
only  one  or  two  well-controlled  trials. 
Most  of  the  othra-  reports  were  more  of  a 
testimonial  nature.  Also,  most  of  the 
studies  were  conducted  some  years  ago. 
With  the  variety  of  conditions  treated 
with  these  products,  the  progress  of 
wound  healing  is  difficult  to  assess 
unless  there  are  adequate  controls. 
Factors  such  as  degree  of  surgical 
debridement,  frequency  of  dressing 
changes,  proper  cleansing,  and  other 
nursing  care  practices  affect  the 
outcome  and  must  be  well  controlled  to 
provide  an  objective  evaluation.  Many 
of  the  indications  in  the  current  labeling 
may  be  treated  by  alternate  methods, 
some  of  which  have  been  developed 
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since  the  original  studies  were  done 
with  these  products. 

e.  Therefore,  the  benefit-to-risk  ratio 
may  not  be  as  favorable  now  as  it  was 
at  that  earlier  time.  Although  there  has 
been  extensive  use  of  the  products  and 
sales  have  been  increasing  over  the 
years,  this  is  not  significant  evidence  of 
effectiveness.  However,  it  may  have 
some  relevance  in  the  judgement  of 
safety. 

5.  Recommendations — a.  At  the 
request  of  the  Panel  on  Review  of  Blood 
and  Blood  Derivatives  the  Bureau  of 
Biologies,  the  Surgical  Drugs  Advisory 
Committee  of  the'Bureau  of  Drugs  first 
reviewed  the  Elase  products  at  meetings 
held  December  15-16, 1977  and  March 
17, 1978.  Although  it  was  recommended 
by  the  Surgical  Drugs  Advisory 
Committee  that  Elase  powder  for 
solution  and  Elase  ointment  be  placed  in 
Category  I  {with  the  provision  that  the 
labeling  be  modified  to  remove  those 
specific  indications  for  which  there  are 
insufficient  data],  the  Panel  on  Review 
of  Blood  and  Blood  Derivatives  does  not 
concur  with  this  recommendation,  but 
rather  recommends  that  these  pi-oducts 
be  placed  in  Category  IIIA.  This 
recommendation  is  based  upon  the 
combination  policy  stated  in  21  CFR 
601.25(d)(4)  and  is  consistent  with 
recommendations  made  for  other 
combination  products.  Evidence  should 
be  developed  by  appropriate  in  vivo  or 
in  vitro  tests  to  demonstrate  that  each 
component  makes  a  contribution  to  the 
claimed  effects.  A  period  of  3  years  is 
recommended  for  the  completion  of 
these  studies. 

b.  Indications  which  are 
recommended  to  be  deleted  if  the 
products  remain  on  the  market  pending 
the  completion  of  studies  inlcude: 

(1)  Trophic,  decubitus,  stasis,  and 
arteriosclerotic  ulcers. 

(2)  Second-  and  third-degree  bums. 

(3)  Circumcision  and  episiotomy. 

(4)  Vaginitis. 

(5)  Specific  use  as  an  irrigating  agent 
in:  Abscesses,  fistulae,  and  sinus  tracts; 
otorhinolaryngologic  wounds;  and 
superficial  hematomas. 

c.  Elase  ointment  with 
chloramphenicol  (Elase- 
Chloromycetin'™]  should  be  placed  in 
Category  IIIA  because  there  are 
insufficient  data  demonstrating 
effectiveness  of  this  tombination 
product.  Additional  studies  should  be 
completed  to  demonstrate  the 
effectiveness  of  the  combination 
product.  It  is  recommended  that  a  period 
of  3  years  be  permitted  for  completion  of 
the  studies.  The  primary  study  should  be 
a  double-blind  clinical  trial  to  compare 
the  safety  and  effectiveness  of  Elase- 
Chloromycetin  ointment  to  Elase 


ointment  and  to  a  placebo  in  a 
management  of  a  variety  of  infected 
skin  lesions.  The  study  should  be 
designed  to  show  that  each  individual 
ingredient  contributes  to  the  claimed 
effects  of  the  combination.  During  the 
period  the  studies  are  being  conducted 
the  labeling  should  be  modified  to 
remove  the  indication  for  use  in  bums. 

During  the  deliberations  of  the 
Surgical  Drugs  Advisory  Committee, 
Parke-Davis  and  Company  provided 
details  of  a  suggested  protocol  and 
suggested  modified  labeling  (Ref.  11).  It 
is  recommended  that  the  Bureau  of 
Biologies  review  these  submissions.  In 
addition  to  the  application  of  the 
protocol  suggested  by  the  manufacturer, 
it  is  recommended  that  more  objective 
means  to  measure  wound  healing  be 
employed. 

This  should  include  photographs 
taken  under  controlled  conditions  and 
the  use  of  tracings  which  may  be 
transferred  directly  to  records.  Also, 
wound  culture  methods  should  be 
designed  to  detect  the  presence  of 
anaerobic  organisms.  Swab  cultures 
alone  are  considered  to  be  inadequate. 
There  is  also  a  need  for  thorough  follow- 
through  of  all  patients  accepted  into  the 
study  and  for  careful  design  for  the 
evaluation  of  results. 

d.  Regarding  the  potential  for  adverse 
reactions  from  chloramphenicol 
absorption  from  the  wound  into  the 
systemic  circulation,  a  separate,  smaller 
study  is  recommended,  selecting 
patients  with  more  extensive  wounds 
which  require  larger  amounts  of  the 
Elase-Chloramphenicol  ointment. 
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19.  Blood  Grouping  Diagnostics 

Generic  Statement 

1.  Introduction.  The  clinical  and 
laboratory  investigations  that  followed 
discovery  of  the  ABO  and  Rh  blood 
groups  have  shown  clearly  that  blood 
almost  always  can  be  infused  without 
acute  hemolytic  reactions  if  certain 
laboratory  tests  are  done  before 
transfusion.  These  are  (1)  ABO  grouping. 
(2)  Rh  typing,  (3)  testing  of  donor  and 
recipient  for  selected  blood  group 
antibodies  and  (4)  testing,  by  means  of  a 
crossmatch  procedure,  for  potential 
incompatibility  between  donor  and 
recipient.  Licensed  reagents  for  these 
tests  include  (1)  blood  grouping  serums. 
(2)  reagent  red  blood  cells  (human)  and 
anti-human  senmi.  These  are  used  with 
samples  of  scrum  or  red  cells  to  do  the 
testing  required  for  some  of  the 
processing  of  donor  blood,  typing  of 
recipient  blood,  detecting  antibodies  in 
donor  serum,  and  finally,  crossmatching 
between  the  intended  donor  and  the 
recipient.  All  these  tests  are  based  on 
the  principles  of  immunologic  reactions 
involving  antigens  and  antibodies. 

The  blood  group,  antigens  are  complex 
biochemical  structures  that  make  up 
part  of  the  red  cell  membrane.  The 
corresponding  antibodies  are  similar  to 
other  antibodies  in  that  they  are  formed 
as  a  result  of  previous  exposure  to  a 
specific  antigen  and,  like  other 
antibodies,  they  react  with  these 
antigens  under  appropriate  conditions. 
The  resulting  antigen-antibody  complex 
provides  an  indicator  for  the  blood 
typing,  antibody  detection,  or 
crossmatching  tests. 

In  the  laboratory  a  reaction  between 
red  cell  antigens  and  the  appropriate 
antibodies  results  in  one  or  more  of  the 
folloMdng  events  (Ref.  1):  (1)  Hemolysis 
(destruction)  of  the  cells,  (2) 
agglutination  (clumping)  of  the  cells 
and/or  (3)  coating  of  red  blood  cells 
with  antibody  without  demonstrable 
hemolysis  or  agglutination. 

When  hemolysis  or  agglutination 
occurs  in  a  crossmatch  test  for  example, 
positive  tests  are  easily  noted  and  are 
clear  indiators  that  the  recipient's 
antibody  involved  may  be  clinically 
important.  Not  all  dangerous  antibodies, 
however,  react  with  red  cells  to  produce 
such  obvious  evidence  of  their 
hazardous  potential.  In  many  cases,  red 
cells  become  coated  with  antibody  (i.e., 
are  sensitized)  without  demonstrable 
hemolysis  or  agglutination.  When  this 
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sensitization  occurs  in  vivo  the  antibody 
coated  ceils  are  frequently  recognized 
by  the  body  as  incompatible  and  are 
removed  rapidly  (Ref.  2).  Such 
antibodies  can  usually  be  detected  by 
the  antiglobulin  or  Coombs  test.  This 
test  depends  upon  the  fact  that  the 
reaction  between  red  blood  cells  and 
these  antibodies  leaves  the  cells  coated 
with  antibody  protein,  or  with  various 
complement  components,  or  with  both. 
These  red  cell-bound  proteins  are 
detected  most  easily  and  reliably  by  the 
antiglobulin  test  in  which  the  cells  are 
reacted  with  Anti-Human  Globulin 
Serum  as  discussed  later  in  this  section. 

2.  The  cowplement  system. 
Immunologic  reactions  between  red 
blood  ceil  antigens  and  their 
corresponding  antibodies  involve,  at 
times,  a  family  of  plasma  proteins 
known  as  the  complement  system  (Ref. 
3).  In  the  blood  stream  the  complement- 
antibody-red  cell  interaction  often 
causes  antibody  coated  red  blood  cells 
to  be  removed  from  the  circulation.  In 
the  test  tube  a  reaction  between 
antibody  and  red  blood  cells  can  also 
involve  proteins  of  the  complement 
system  when  they  are  present  in  active 
form. 

In  vitro,  complement-antibody-red  cell 
interactions  lead  to  two  possible 
consequences  (Ref.  4). 

a.  If  the  antibodies  are  of  the 
complement-Rxing  variety,  red  cell 
hemolysis  may  occur.  Such  antibodies 
are  usually  IgM,  but  some  antibodies, 
especially  anti-A,  in  the  IgG  class  also 
cause  hemolysis  in  this  way. 

b.  Certain  antibodies,  particularly  IgM 
cold  agglutinins,  may  react  with  red 
cells  and,  as  part  of  this  reaction.  Tix 
some  complement  proteins  to  the  red 
cell  membranes.  Under  some  conditions, 
the  bond  between  the  two  blood  cells 
and  the  antibody  is  subsequently 
broken,  leaving  the  cells  free  of 
antibody  but  coated  with  complement 
components.  Hence,  a  test  under  these 
circumstances  to  detect  the  original 
antibody-red  cell  interaction  will  be 
negative  unless  it  is  also  capable  of 
detecting  the  presence  of  the 
appropriate  complement  components  on 
the  red  cells. 

The  Complement  Reaction  Sequence 

The  complement  system  consists  of  at 
least  11  different  proteins  that  interact 
in  a  sequential  fashion.  Complement 
components  are  abbreviated  by  the 
capital  letter  C  and  an  appropriate 
numeral  from  1-9,  e.g.,  Cl,  C2,  C3,  etc. 
The  addition  of  a  lower  case  letter,  e.g., 
C3a,  C3b,  indicates  fragments  of  the 
components  and  a  bar  over  the  term 
indicates  the  activated  form,  e.g.,  Cl,  C2, 
C3,  etc.  These  components  interact  in  a 


numerical  sequential  fashion  except  for 
C4  which  reacts  with  Cl  so  that  the 
reaction  sequence  becomes  Cl,  C4.  C2, 
C3.  C5  through  C9. 

This  reaction  sequence,  the  so-called 
classical  pathway,  can  be  initiated  by 
diverse  biochemical  or  immunological 
reactions,  but  only  those  related  to  red 
cells  and  blood  group  antibodies  will  be 
considered  here.  A  second  reaction  ■  . 
sequence,  called  the  alternative 
pathway,  has  been  described  but  will 
not  be  included  in  this  discussion  since 
current  evidence  indicates  that  it  is  not 
related  to  immunological  reactions  that 
are  important  in  blood  transfusion 
practice.  The  reactions  can  occur  in  vivo 
or  in  vitro  and  do  not  always  involve  the 
complete  sequence  of  complement 
proteins.  Three  phases  of  the  reactions, 
recognition,  attack,  and  lysis,  have  been 
defined.  In  addition,  reaction  control 
mechanisms  are  present  and  include 
either  decay  of  selected  components  or 
inhibition  of  further  reactions  by  specific 
inhibitors. 

a.  Recognition.  The  binding  of  one 
IgM  or  two  adjacent  IgG  blood  group 
antibody  molecules  to  a  red  cell 
membrane  is  sufficient  to  initiate  the 
complement  reaction  sequence.  Calcium 
links  Clq,  Clr,  and  Cls  into  a 
macromolecular  complex.  The  Clq 
fragment  of  this  complex  reacts  with  cell 
bound  antibody  and  is  activated  to  form 
Cl  which,  in  turn,  acts  on  C4. 

b.  Activation.  The  action  of  Cl, 
particularly  the  Cls  fragment,  converts 
C4  to  C4b  by  splitUng  off  a  fragment 
known  as  C4a.  C4b,  in  conjunction  with 
the  previously  established  Clqrs- 
antibody-red  cell  complex  binds  to  an 
adjacent  location  on  the^red  cell 
membrane.  Here  the  C4b  combines  with 
C2a  which  had  been  previously 
generated  by  the^ctiqn  of  C4b  on 
circulating  C2.  C4b,  C2a  and  magnesium 
establish  the  C4b,2a  activation  enzyme 
which  next  acts  on  C3. 

c.  Lysis.  C3,  under  the  influence  of 
C4b,2a  is  activated  to  C3b  by  enzymatic 
removal  of  the  C3a  pep^e.  Some  C3b 
molecules  join  the  C4¥,2a  complex  to 
establish  a  new  complex  C4b.2a,3b, 
which  reacts  with  C5.  activating  it  to  the 
C5b  form  and  releasing  C5a.  Other  C3b 
molecules  do  not  participate  in  the 
formation  of  C4b,2a,3b  complexes  but 
instead  are  acted  upon  by  C3  inactivator 
and  converted  to  C3d  (Ref.  5).  C3d  is  a 
cell-bound  component.  Although  it  is 
apparently  biologically  inert,  its 
presence  can  be  used  as  a  reliable 
indicator  of  previous  antibody-red-cell 
interactions  (Ref.  6).  When  the  C4b,2a,3b 
complexes  bind  to  cells  there  may  be  a 
progression  of  the  activation  sequence 
through  the  C9  state  ending  in  cell  lysis. 
In  some  cases,  the  sequence  stops  at  C3, 


so  that  red  cells  are  coated  with  C 
proteins  but  not  lysed. 

3.  Blood  grouping  serum — a. 
Introduction.  In  1900  Karl  Landsteiner 
observed  that  the  serum  of  normal 
humans  frequently  agglutinated  the  red 
blood  cells  of  other  individuals.  A  year 
later  he  reported  that  the  reactions 
showed  a  "peculiar  regularity"  which 
separated  human  blood  into  three 
phenotypes.  It  is  now  known  that  these 
agglutination  reactions  were  the  visible 
indication  of  interactions  between 
antibodies  in  the  serum  of  one 
individual  and  the  homologous  red 
blood  cell  antigens  of  another.  The 
phenotypes  he  described  were  A,  B  and 
O,  although  these  letter  designations 
were  not  universally  accepted  until 
many  years  later. 

Immediately,  Landsteiner  und  others 
suspected  that  human  red  cells  might 
possess  more  than  the  two  unique 
antigens,  A  and  B,  already  observed  and 
began  a  search  for  new  blood  groups. 
Looking  for  additional  blood  group 
antibodies,  these  early  workers  tested 
many  serums  from  normal  persons,  but 
none  were  discovered  by  the  methods 
available  at  that  time.  They  turned,  then, 
to  the  injection  of  human  red  cells  into 
laboratory  animals  in  an  effort  to 
stimulate  production  of  antibodies  that 
would  identify  new  blood  groups.  These 
experiments  were  successful,  and  the  P 
and  MN  blood  groups  were  detected  and 
reported  in  1926.  Shortly  thereafter, 
antibodies  specific  for  P  and  M  were 
also  found  in  human  serum,  but  it  was 
not  until  1940  that  the  important  Rh 
blood  group  system  was  recognized.  The 
Rh  antigens,  like  nearly  all  of  the  400  or 
more  blood  group  antigens  now  known  . 
(Ref.  7),  were  detected  because  the 
corresponding  antibodies  were  found  in 
the  serum  of  a  patient.  The  Rh 
antibodies  are  almost  always  stimulated 
by  transfusion  or  by  pregnancy.  In  the 
latter  case,  small  numbers  of  fetal  red 
blood  cells  cross  the  placenta,  enter  the 
maternal  circulation,  and  induce 
production  of  one  or  more  blood  group 
antibodies. 

b.  Source.  Blood  Grouping  Serum  is 
serum  containing  a  blood  group 
antibody  which,  when  used  as  directed 
by  the  manufacturer,  will  detect  the 
presence  or  absence  of  one  or  more 
specific  blood  group  antigens.  Most 
Blood  Grouping  Serum  is  prepared  from 
human  rather  than  animal  sources, 
although  some  reagents  prepared  in 
rabbits  and  goats^are  currently  licensed. 
In  some  cases,  plasma  is  harvested  from 
persons  who  have  been  immunized  by 
pregnancy  or  transfusion  and  have 
produced  antibodies  that  can  be 
processed  into  a  suitable  reagent. 
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Nearly  all  of  the  less  widely  used  and 
less  important  blood  grouping  serums 
(e.g.,  Anti-Kp»,  Anti-Kp*.  Anti-S,  Anti-s. 
Anti-Di*,  etc.]  are  prepared  from  such 
starting  material.  Other  blood  grouping 
serums  (e.g.,  Anti-A,  Anti-B  and  Anli-D) 
are  needed  in  such  large  quantities  or 
must  be  of  such  potency  (see  below] 
that  additional  stimulation  of  selected 
donors  is  required.  In  such  cases,  donors 
are  stimulated  by  injection  with  blood 
group  substances  or  appropriate  red 
cells  and,  if  suitable  antibodies  result, 
these  donors  are  then  plasmapheresed 
on  a  regular  schedule  to  obtain  Source 
Plasma  (Human)  for  further  processing 
into  Blood  Grouping  Serum.  As 
mentioned  earlier,  only  a  few  blood- 
grouping  serums,  such  as  anti-M,  anti-N, 
anti-Pi,  anti-Le*  and  anti-Le^  are 
prepared  by  immunization  of  laboratory 
animals. 

c.  Indications  for  use — (1) 
Pretransfusion  testing  of  recipients. 
Before  transfusion,  it  is  essential  to  test 
the  red  blood  cells  of  the  recipients  with 
anti-A,  anti-B,  and  anti-D  to  determine 
their  ABO  groups  and  Rh(D)  types. 
Many  other  Rh  blood  antigens  are 
known,  and  Blood  Grouping  Serums  for 
some  of  these  are  easily  available  (anti- 
C,  anti-E,  anti-C*,  anti-c,  anti-e,  etc.),  but 
only  tests  for  the  D  antigen  are  required 
for  routine  purposes.  The  reasoning  for 
this  decision  has  been  developed  in  the 
section  on  Rh  typing  under  Whole  Blood 
(Human). 

(2)  Testing  of  donor  blood.  All  donor 
blood  must  be  characterized  as  to  ABO 
group  and  Rh(D)  type.  To  accomplish 
this,  the  donor  red  blood  cells  must  be 
tested  with  anti-A,  anti-B  and  anti-D. 
Routine  tests  for  other  blood  groups  are 
neither  required  nor  advised. 

(3)  Pretransfusion  testing  of  donor  red 
cells  when  the  recipient  has  been 
previously  immunized.  The  serum  of 
certain  recipients  who  have  been 
previously  transfused  or  pregnant  will 
contain  one  or  more  blood  group 
antibodies.  Such  persons  must  be 
transfused  with  blood  lacking  the 
corresponding  antigen  if  a  transfusion 
reaction  is  to  be  avoided.  The 
compatibility  test  or  crossmatch  is  an 
important  procedure  because  it  can 
usually  detect  evidence  of  potentially 
dangerous  antibodies  in  the  recipient's 
serum.  When  the  specificity  of  the 
antibodies  is  known  and  an  appropriate 
blood-grouping  serum  of  the  same 
speciHcity  is  available,  it  is  useful  to  test 
red  cells  horn  the  intended  donor  to  be 
certain  that  they  lack  the  antigen  in 
question.  Such  tests,  of  course,  depend 
upon  previous  identification  of  the 
recipient's  serum  antibody  (see  section 
on  Reagent  Red  Blood  Cells). 


(4)  Testing  of  red  blood  cells  for 
genetic,  medicolegal,  or  research 
purposes.  Because  red  blood  cell 
antigens  are  inherited  characteristics 
and  because  they  do  not,  for  all 
practical  purposes,  change  throughout 
life,  their  presence  or  absence  can  serve 
as  useful  genetic  markers.  Red  cell 
antigens,  for  example,  have  been  used  to 
exclude  paternity,  identify  blood  stains, 
determine  twin  zygosity,  and  establish 
family  relationships.  Such  studies  and 
others  rely  on  blood  grouping  serums. 

d.  Safety  and  effectiveness.  The 
effectiveness  of  any  blood-grouping 
serum  is  evaluated  by  its  ability,  when 
used  as  directed  by  the  manufacturer,  to 
type  correctly  the  blood  cells  being 
tested.  A  positive  test  result  is  indicated 
by  agglutination  (i.e.  clumping)  of  the 
red  cells.  An  ideal  serum  is  one  that  is 
both  highly  specific  and  sensitive. 
Specificity  refers  to  the  ability  of  the 
serum  to  react  with  a  given  blood  group 
antigen  but  with  no  other.  Since  Blood 
Grouping  Serum  is  nearly  always 
derived  horn  the  plasma  of  individuals 
who  possess  antibodies  against  more 
than  one  blood  group  antigen,  a 
manufactiuing  process  is  required  to 
remove  or  neutralize  the  unwanted 
antibodies.  Appropriate  tests  on  the 
Hnal  product  are  essential  to  show  that 
unwanted  antibodies  have  been 
removed  and  additional  tests  are 
required  to  show  that  the  original 
specificity  is  retained  at  the  end  of  the 
dating  period.  In  some  very  rare  cases 
the  desirable  antibodies  do  not  maintain 
adequate  reactivity  throughout  the 
storage  period,  while  activity  of 
antibodies  that  originally  had  been 
adsorbed  or  inactivated  retiun. 

Sensitivity,  the  capability  of  a  blood 
grouping  reagent  to  detect  the  weaker 
reacting  red  cell  antigens  of  the  claimed 
specificity,  is  an  equally  important 
characteristic  of  licensed  Blood 
Grouping  Serums. 

While  many  individuals  develop 
blood-group  antibodies  as  a 
consequence  of  transfusion  or 
pregnancy,  only  a  few  produce  serums 
with  sufficient  potency  to  be  useful  as 
blood  grouping  reagents.  Unlike 
chemical  reagents  that  can  be  measured 
in  absolute  terms,  standards  of  potency 
for  blood-grouping  serum  can  be 
established  only  by  comparing  the  test 
senmi  with  a  reference  serum  by 
titration,  a  test  that  applies  subjective 
criteria  concerning  the  strength  of  the 
agglutination  produced  by  increasing 
dilutions  of  serum.  In  the  usual  titration 
a  series  of  tests  is  done;  each  succeeding 
tube  in  the  series  contains  half  the 
amount  of  serum  present  in  the  previous 
tube.  The  end  point  is  recorded  as  the 


greatest  serum  dilution  (e.g.,  1:2, 1:4, 1:8. 
1:16, 1:32,  etc.]  in  which  test  cells  are 
agglutinated.  The  reaction  strengths  are 
scored  by  one  of  several  arbitrary 
grading  systems.  Federal  regulations 
(Ref.  8)  mandate  that  actions  be  graded 
as  follows: 

4h — cell  button  remains  in  one  clump; 
3-) — cell  button  dislodges  into  several 

clumps; 
2-1 — cell  button  dislodges  into  many 

small  clumps  of  equal  size; 
1  -I cell  button  dislodges  into  finely 

granular,  but  definite  small  clumps; 

and, 
D — cell  button  dislodges  into  fine 

granules  but  not  definite  small  clumps. 

Results  shall  be  recorded  as  doubtful. 

Requirements  for  both  sensitivity  and 
specificity  of  Blood  Grouping  Serums 
are  arbitrary  but  have  resulted  in 
reagents  that  are  reliable  and  effective. 
For  some  reagents  (e.g.,  anti-A,  anti-'B, 
anti-D,  anti-A,B,  anti-CD  and  others) 
reference  serums  are  available  from  the 
Bureau  of  Biologies.  Manufacturers  must 
demonstrate  that  their  reagents  are  at 
least  as  potent  as  these  reference 
standard  serums.  For  other  blood 
grouping  serums  reference  standards  are 
not  supplied  but  regulations  define 
minimum  potency  standards  that  such 
serums  must  meet.  These  standards  are 
expressed  in  terms  of  the  titration  value 
that  a  serum  must  reach  to  be 
acceptable.  Reagents  that  are  generally 
in  good  supply  such  as  anti-K,  anti-k, 
anti-Fy*,  and  anti-C*  must  show  at  least 
a  1+  reaction  with  a  1:8  dilution  of  the 
antiserum.  Others,  such  as  anti-S,  anti-s, 
anti-Pi,  anti-M,  anti-I,  anti-e  (saline), 
anti-c  (saline)  and  anti-Ai,  need  react 
only  at  a  1:4  dilution;  antibodies  in  even 
shorter  supply  are  acceptable  if  a  2-H 
reaction  is  seen  with  undiluted  serum. 
Clearly  these  regulations  suggest  that 
weaker  reactions  are  acceptably  safe,  at 
least  for  reagents  that  are  used 
infrequently  and  in  special 
circumstances.  There  are  no  controlled 
studies  to  show  that  blood  grouping 
serums  which  meet  current  regulations 
are  effective,  nor  are  any  now  needed. 
The  vast  clinical  experience  gained  from 
the  millions  of  accurate  blood  typing 
tests  done  each  year  indicates  a  high 
level  of  effectiveness  for  the  reagents,  as 
currently  prepared. 

Whether  reagents  meeting  a  different 
standard,  for  example,  more  diluted, 
would  be  equally  acceptable  is 
unknown.  TTie  question  is  important 
since  the  starting  material  for 
production  of  Blood  Grouping  serum 
almost  always  requires 
hyperimmunization  of  donors,  a 
procedure  not  without  risk  as  discussed 
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elsewhere  in  this  report  (See  Donor 
bnmanization  and  Hyperimmunizatiun). 
If  satisfactory  reagents  can  be  prepared 
using  smaller  amounts  of  starting 
plasma,  the  benefit  will  be  obvious. 
Unfortunately,  the  required  data  relating 
to  effectiveness  are  not  available. 
,     The  Panel  recommends  that  studies  be 
designed  and  instituted  to  determine  the 
lowest  titer  of  antibody  that  will 
produce  an  effective  agent.  Such  studies 
should  especially  address  the 
production  of  anti-A,  anti-B,  anli-A,B. 
unti-D  and  other  Rh  antiserums. 

Current  Federal  regulations  (21  CFR 
660.26(c)  (1).  (2)  and  (3))  define 
specificity  tests  to  ensure  that  Blood 
Grouping  Serums  are  free  from 
unwanted  or  contaminating  antibodies. 
The  Panel  beheves  that  requirements  to 
test  candid&te  serums  against  red  blood 
cells  containing  some  antigens,  e.g.,  Co^ 
Do».  Do^  Yt^  and  M».  will  be  difficut  to 
meet  since  antiserums  to  prove  that  test 
cells  possess  these  antigens  are  not 
easily  available.  Thus,  it  is 
recommended  that  these  requirements 
be  reviewed  and  modified. 

e.  Methodological  considerations.  (1) 
There  are  several  commonly  used 
methods  for  testing  blood  types.  Serums 
prepared  and  standardized  to  produce 
acceptable  results  by  one  method  may. 
when  used  by  another,  give  weak  or 
even  incorrect  answers. 

(a)  Slide  or  rapid  tube  tests.  Blood 
grouping  serums  for  these  tests  must 
react  appropriately  when  tests  are  done 
on  slides  or  in  tubes.  When  slides  are 
used,  a  red  cell  suspension  of 
approximately  50  percent  in  autologous 
or  compatible  serum  or  plasma  usually 
is  required,  although  some 
manufacturers  specify  cell 
concentrations^  of  5  to  15  percent.  For 
some  serums  (e.g.,  anti-C,  anti-D  and 
others)  results  must  be  interpreted  by 
observing  the  test  over  a  heated 
viewbox.  Such  serum  usually  contains  a 
potentiating  agent  such  as  bovine  serum 
albumin.  Slide  tests  are  generally  less 
sensitive  than  tube  tests  and  are  not 
frequently  done.  There  is  no  evidence, 
however,  that  properly  performed  slide 
tests  are  inaccurate,  and  there  is  no 
reason  to  suggest  that  reagents  for  slide 
tests  are  unsafe. 

When  blood  from  some  patients  is 
tested  with  anti-D  by  slide  tests,  false- 
positive  results  may  be  seen.  Similar 
considerations  apply  to  modified  tube 
tests.  These  false  results  are  caused  by 
clumping  of  the  patient's  cells  by  his  or 
her  own  serum  or  by  some  component  of 
the  reagent  other  than  the  antibody 
itself.  It  is  essential  to  provide  a  control 
for  these  false  positive  results  by 
simultaneously  testing  the  individual's 
blood  alone  and  with  the  diluent 


medium  of  the  blood  grouping  serum. 
Recently  it  has  become  clear  that  bovine 
serum  albumin  solutions  are  not  ideal 
for  this  control  purpose  (Ref.  9)  probably 
because  some  marketed  reagents 
contain  agglutination-potentiating 
substances  other  than  albumin.  The 
appropriate  control  material  is  the 
serum  diluent  medium  itself  added  to 
serum  lacking  the  specific  antibody. 
Such  control  materials  add  a  small  but 
definite  measure  of  safety  to  blood- 
grouping  tests.  Manufacturers  should  be 
re.quired  to  make  appropriate  control 
materials  available  for  use  with  their 
anfi-D  serum. 

When  testing  donors  it  is  also 
possible  to  get  false-positive  results  by 
the  same  mechanism.  Because  donors 
are  almost  always  healthy,  such ' 
problems  are  infrequent.  Furthermore, 
they  do  not  compromise  patient  safety 
since  the  worst  that  can  happen  is  the 
classification  of  an  Rh  negative  donor  as 
Rh  positive.  As  such  his/her  blood  will 
be  given  to  an  Rh  positive  recipient.  But, 
as  is  well  known,  the  use  of  Rh  negative 
blood  in  Rh  positive  recipients  is 
without  added  risk.  Hence  the  Panel 
does  not  believe  that  the  added  cost  of 
an  Rh  control  is  justified  in  the  testing  of 
donor  blood. 

"Modified  tube"  tests  are  done  using 
red  cells  suspended  in  serum  or  plasma. 
While  the  relative  amounts  of  cells  and 
senun  in  the  mixture  are  not  critical, 
acceptable  ranges  should  be  defined  in 
the  instructions  to  the  user.  False- 
positive  reactions,  as  described  above, 
may  be  seen  and  a  control  reagent 
lacking  the  antibody  should  be 
available. 

(b)  Tube  tests.  Red  blood  cells, 
suspended  in  saline  or  in  compatible  or 
autologous  plasma,  may  be  tested  by 
any  of  several  methods  including: 

(i)  Incubation  at  37°C  and 
centrifugation. 

(ii)  Incubation  at  4'C  and 
centrifugation, 

(iii)  Incubation  at  room  temperature 
without  centrifugation, 

(iv)  Immediate  centrifugation  and 
reading  without  incubation, 

(v)  Incubation  at  37*C,  washing,  and 
testing  with  Anti-Human  Serum  (see 
below),  and 

(vi)  Some  combination  of  above. 

Tube  tesfs  are  commonly  used  for 
most  blood  bank  work.  Methods  that 
can  be  completed  without  long 
incubation  times  or  additional 
procedures  such  as  the  use  of  Anti- 
Human  Serum  are  preferred  for  routine 
tesfs  such  as  those  for  A,  B,  or  D.  Other 
methods,  including  those  that  use  Anti- 
Human  Sertmi,  are  used  when  simpler 
procedures  are  not  sufBciently  sensitive. 


(c)  Tests  with  automated  equipment. 
Two  automated  blood-typing  machines 
are  currently  available.  These  machines 
require  reagents  that  are  prepared 
specifically  for  this  purpose  since 
reagents  that  meet  standards  for  tube  or  " 
slide  tests  may  not  yield  satisfactory 
results  when  used  by  automated 
methods.  Licensed  reagents  for  such 
equipment  must,  after  a  two-fold 
dilution,  be  potent  enough  to  detect  the 
antigen  on  heterozygous  red  cells. 

i.  Labeling  and  packaging — (1) 
Packaging.  Blood  grouping  serums, 
excluding  those  intended  for  use  in 
automated  equipment,  are  packaged  in 
dropper  vials  containing  between  1  and 
10  mL  of  reagent.  Suggestions  that 
packaging  should  be  permitted  in 
amounts  greater  than  10  mL  have  been 
rejected  (Ref.  10)  because  of  the 
potential  for  error  that  accompanies  the 
transfer  of  reagents  from  larger  to 
smaller  containers.  The  Panel 
recommends  that  bulk  packaging  for 
some  reagents,  e.g.,  anti-A  or  anti-B,  is 
reasonable  for  some  large  users  and 
should  be  allowed. 

The  dropper  bulb  must  be  black  or 
color  matched  with  labels  of  reagent 
bottles  that  allow  for  color  coding. 
Suggestions  that  white  dropper  bulbs  be 
allowed  have  been  rejected  (Ref.  10) 
because  of  the  desire  to  restrict  the  use 
of  white  dropper  bulbs  to  Anti-Human 
Serum.  The  Panel  agrees  that  these 
cautions  are  justified  and  supports  the 
current  regulations  as  written. 

(2)  Labeling.  Labeling  for  blood 
grouping  serums  includes  the  vial  label, 
the  package  label  if  a  package  is 
provided,  and  the  package  insert.  Since 
some  vials  contain  only  1  or  2  mL  of 
serum,  the  amount  of  space  on  the  label 
itself  is  restricted  and  regulations 
require  that  only  a  limited  amount  of 
information  appear  on  the  label. 
Additional  information  may  appear 
either  on  the  container  label  or  the 
package  label.  Hie  remainder  of  the 
information,  including  directions  for  use, 
may  be  provided  in  the  package  insert. 
This  procedure  is  satisfactory,  and  the 
Panel  sees  no  need  to  suggest  major 
revisions. 

g.  Other  recommendations.  (1)  The 
Panel  concludes  that  the  reviewed  Blood 
Grouping  Serum  products  should  be 
placed  in  Category  I. 

(2)  Current  labeling  arrangements 
with  some  information  on  the  vial  label, 
some  on  the  package,  and  some 
included  in  the  package  insert  are 
appropriate.  The  Panel  recommends  that 
the  vial  label,  because  of  its  small  size, 
be  reserved  for  critical  information 
concerning  product  identification  and 
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safe  storage  procedures,  the  lot  number, 
and  the  manufacturer's  name. 

4.  Reagent  Red  Blood  Cells— a. 
Introduction.  Reagent  Red  Blood  Cells 
are  prepared  ^m  selected  human  red 
blood  cells  and  are  intended  to  detect  or 
identify  human  blood  group  antibodies. 
The  blood  from  which  these  cell 
preparations  are  made  is  collected, 
diluted  with  an  anticoagulant 
preservative  solution,  packaged,  and 
distributed.  The  blood  types  of  the  red 
cells,  the  packaging,  and  the  circular  of 
instructions  determine,  to  a  large  extent, 
the  ultimate  use  of  the  cells.  For 
example.  A  and  B  cells  are  universally 
used  in  the  reverse-typing  or  serum- 
grouping  test  to  confirm  the  ABO  type 
determined  by  cell-typing  methods, 
while  O  cells  are  used  for  either 
antibody  detection  or  antibody 
identification  outside  the  ABO  blood 
group  system. 

b.  Source.  Reagent  Red  Blood  Cells 
from  adults  are  collected  by  producers 
that  meet  applicable  regulations  applied 
to  donors  of  human  blood  for 
transfusion.  These  regulations  ensure 
the  safety  of  both  donor  and  product. 
Since  the  same  procedures  cannot  be 
applied  to  the  collection  of  blood  from 
newborn  infants,  manufacturers  of  cord 
red  cells,  which  are  used  for  tests  of 
specificity  in  the  I|  blood  group  system, 
must  collect  them  in  institutions  that 
have  large  obstetrical  services.  One 
donor  (i.e.,  one  umbilical  cord]  can 
provide  only  a  hmited  number  of  red 
blood  cells;  thus,  products  prepared 
from  cord  red  cells,  unlike  those  from 
adults,  consist  of  pools  from  many 
infants. 

c.  Indications  for  use.  (1)  As  reagents 
to  assist  in  determination  of  the  ABO 
group  of  patients  or  blood  donors. 
Almost  all  adults  normally  have,  in  their 
plasma,  antibodies  against  the  A  and  B 
antigens  that  are  absent  from  their  own 
red  blood  cells.  For  example: 
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It  is  appropriate  to  confirm  the  ABO 
typing  of  patients  or  of  blood  donors  by 
testing  their  serums  for  the  expected 
antibody.  Reagent  Red  Blood  Cells  of 
type  A  and  type  B  are  used  for  this 
purpose.  The  Type  A  cells  must  be  of 
the  Aj  subtype  since  the  anti-A 
antibodies  in  the  plasma  of  group  B  and 
group  O  persons  always  possess  this 
specificity.  Rarely,  persons  of  type  AaB 
and  even  more  rarely  persons  of  type 


As.  Ijave  antibodies  that  react 
specifically  with  cells  of  the  Ai  subtype. 
In  such  cases,  additional  testing  with  Aj 
cells  may  be  helpful  but  is  not  essential. 

(2)  As  reagents  for  the  detection  of 
unexpected  blood  group  antibodies.  It  is 
common  practice  to  test  the  serums  of 
patients  and  blood  donors  for  clinically 
important  blood  group  antibodies.  This 
testing,  also  known  as  "antibody 
screening,"  is  done  by  mixing  the  serum 
to  be  tested-with  Reagent  Red  Blood 
Cells  intended  for  this  purpose  and 
subjecting  the  mixture  to  one  or  more 
tests  for  an  antigen-antibody  reaction. 
These  "screening  cells"  must  be  of  type 
O  since  antibodies  of  other  than  A  or  B 
specificity  are  being  sought  by  this  test. 

Issitt  and  Issitt  (Ref.  7]  estimate  that 
there  are  at  least  400  different  blood 
group  antigens.  The  red  blood  cells  of 
any  one  blood  donor  can  be  expected  to 
posses  only  a  proportion  of  these, 
although  antibodies  to  most  may  be 
dangerous.  Blood  group  antibody 
screening  tests  of  patients  should  be 
able  to  detect  as  many  as  possible  of  the 
antibodies  that  can  occur  and,  of  course, 
must  detect  those  that  are  clinically 
most  important. 

Federal  regulations  require  that 
Reagent  Red  Blood  Cells  used  for 
detection  of  unexpected  blood  group 
antibodies  must  contain  at  least  the 
following  antigens:  D,  C,  E,  c,  e,  K.  k. 
Fy".  Fy".  Jk*.  Jk*  Le«,  Le",  P,,  M,  N,  S,  and 
s.  Because  it  is  impractical  to  find  one 
donor  whose  cells  have  all  these 
antigens,  tests  for  antibody  detection 
must  be  done  using  cells  from  two  or 
more  donors.  These  cells  may  be  pooled 
or  used  individually,  but  in  either  case 
must  together  provide  all  the  required 
antigens.  If  the  test  cells  are  pooled,  the 
final  pool  must  be  prepared  from  equal 
volumes  of  cells  from  no  more  than  two 
donors.  If  reagent  cells  are  provided 
individually,  each  lot,  but  not  each  cell 
sample  in  the  lot,  must  have  cells 
positive  for  each  of  the  listed  antigens. 

The  Panel  believes  that  the  goal  of 
having  each  required  antigen  present  on 
half  of  the  cells  in  the  final  pool  is 
appropriate.  Limiting  the  pool  of  cells  to 
two  donors,  as  currently  is  done,  is  the 
best  way  to  do  this  since  it  reduces  the 
possibility  of  weak  and  misleading 
mixed  field  reactions. 

Because  there  is  a  general  opinion, 
unsubstantiated  by  data,  that  weakly 
reacting  antibodies  are  more  easily 
detected  using  individual  rather  than 
pooled  cells,  the  use  of  pooled  cells  for 
testing  patient  serums  has  become 
infrequent.  The  disadvantage  of  using 
individual  cells  is  that  each  patient's 
serum  must  be  tested  at  least  twice  with 
the  resultant  increase  in  cost  and  labor. 
In  the  case  of  tests  of  donors,  there  is 


good  evidence  (Ref.  11]  that  problems 
caused  by  antibodies  in  donor  serum  are 
so  infrequent  as  to  warrant  a  different 
approach,  and  antibody  testing  with 
pooled  cells  is  acceptable  in  this 
situation.  This  is  in  part  because  donor 
blood,  when  transfused,  results  in  an 
immediate  dilution  of  the  donor 
antibodies  by  the  recipient's  plasma: 
this  leads  to  at  least  a  give-fold 
diminution  in  their  concentration.  In 
addition,  the  transfused  antibodies 
encounter  a  large  excess  of  antigen- 
bearing  red  cells.  As  a  result  rarely,  if 
ever,  is  the  blood  cell  antigen  to 
antibody  ratio  such  that  the  induction  of 
dangerous  hemolysis  will  occur.  Finally, 
healthy  donors  do  not  usually  have 
dangerous  blood-group  antibodies 
except,  of  course,  for  anti-A  or  anti-B. 
The  Panel  believes  that  testing  of  donor 
serum  for  unexpected  antibodies  using 
pooled  cells  is  adequate.  This  subject  is 
discussed  further  in  the  section  on 
stored  red  cell  products,  testing  of  donor 
blood  and  antibody  detection  tests. 

For  testing  of  patients'  bloods,  the 
circumstances  are  significantly  different. 
A  transfusion  of  incompatible  red  blood 
cells  into  a  patient  who  has  even  weak 
blood-group  antibodies  may  lead  to  a 
serious  hemolytic  reaction.  In  addition, 
patients  are  far  more  liable  to  have 
blood  group  antibodies  than  are  normal 
healthy  blood  donors;  many  of  them 
have  been  transfused  previously.  Thus 
while  pooled  test  red  cells  are 
acceptable  for  donor  testing,  they  may 
or  may  not  be  acceptable  for  recipient 
testing.  The  Panel  believes  that  the 
current  practice,  which  allows  the  use  of 
pooled  cells  for  recipient  serum 
screening,  is  safe  provided  tests  are  read 
microscopically,  although  perhaps  not 
as  sensitive  as  tests  in  which  the  cells 
are  used  individually.  Studies  are 
needed  to  clarify  this  significant 
problem. 

(3)  As  reagents  for  the  identification 
of  unexpected  blood  group  antibodies. 
When  unexpected  red  cell  antibodies 
are  found  in  the  serum  of  a  patient,  it  is 
good  practice  to  identify  their 
specificities.  This  requires  testing  the 
patient  serum  with  a  panel  of  Reagent 
Red  Blood  Cells  of  known  antigenic 
constitution.  These  red  cell  panels  are 
prepared  by  individually  packaging  from 
2  to  5  mL  of  diluted  suspended  cells 
obtained  fi-om  each  donor  of  a  panel 
usually  composed  of  8  or  10  selected 
donors.  The  user  is  provided  with 
information  in  the  form  of  a  graphic 
worksheet  that  lists  the  major  antigens 
present  or  absent  on  the  cells  of  each 
donor  and  a  package  insert  v/ith 
appropriate  instructions. 
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Each  manufacturer  is  required  to 
establish  a  dating  period  beyond  which 
the  test  red  cell  product  cannot 
reasonably  be  expected  to  give 
satisfactory  results.  The  dating  period, 
from  21  days  to  45  days  after 
phlebotomy,  is  based  upon  data  Hied  by 
each  manufacturer  with  the  Bureau  of 
Biologies.  The  Panel  believes  that  these 
products  are,  at  times,  used  beyond  the 
specified  dating  period  and  suggests  that 
an  appropriate  caution  against  this 
practice  be  included  in  the  package 
insert.  The  Panel  has  concerns  about  the 
stability  of  cell  reactivity  for  periods  of 
up  to  45  days,  in  view  of  published  data 
(Refs.  12  and  13]  about  the  weakening  of 
some  antigens  during  storage.  The 
Bureau  of  Biologies  should  review  all 
current  license  applications  to  ensure 
that  the  data  are  adequate  to  support 
current  dating  periods  for  Reagent  Red 
Blood  Cells  in  view  of  these  new 
studies. 

Regulations  specify  that  Reagent  Red 
Blood  Cells  must  have  a  cell 
concentration  of  no  less  than  2  percent, 
but  specify  no  upper  limit  of 
concentration.  It  is  common  practice  to 
provide  this  product  with  cell 
concentrations  of  approximately  5 
percent.  Some  users,  however,  prefer  to 
use  a  more  dilute  suspension  of  cells 
and  routinely  dilute  the  product  before 
use.  Because  of  this,  the  Panel  believes 
that  manufacturers  should  include 
instructions  about  how  to  dilute  these 
test  cells  before  use  and  the  expected 
useful  life  of  such  diluted  cells. 

d.  Safety  and  effectiveness.  When 
shipped  appropriately,  stored  and  used 
as  directed,  and  when  the  test  results 
are  interpreted  properly,  Reagent  Red 
Blood  Cells  are  safe  and  effective  for  all 
recommended  indications. 

e.  Labeling  analysis.  Labeling  of  the 
via]  and  the  package  are  appropriate. 
The  package  insert  should  be  more 
speciHc  about  loss  of  reactivity  with 
storage,  should  caution  against  use  after 
the  end  of  the  dating  period,  and  should 
indicate  how  additional  information 
about  the  test  cells  can  be  obtained. 

f.  Recommendations.  (1)  Reagent  Red 
Blood  Cells  (Human]  should  be  placed 
in  Category  1. 

(2]  Appropriate  studies  are  needed  to 
evaluate  whether  pooled  test  red  cells 
are  adequate  for  antibody  detection 
tests  in  patients. 

(3]  Package  inserts  should  give 
specific  instruction  about  how  to  obtain 
additional  information  about  the  test 
cells  if  it  is  needed. 

(4)  Manufacturers  should  provide 
information  about  how  to  dilute  test 
cells  if  a  lower  eel!  concentration  is 
desired  and  the  useful  life  of  the  cells  so 
diluted. 


(5]  The  product  name  should  be  - 
"Reagent  Red  Blood  Cells." 

5.  Anti-Human  Serum — a. 
Introduction.  In  1908,  C.  Moreschi  (Ref. 
14]  described  the  principal  of  a  test  that 
could  be  used  to  demonstrate  the 
presence  of  antibody  molecules  on  the 
surface  of  cells.  Thirty-seven  years  later 
that  test  was  rediscovered  by  Coombs, 
Mourant,  and  Race  (Ref.  15]  who  used  it 
to  detect  what  were  then  kBown  as 
blood-group  blocking  antibodies.  These 
antibodies,  found  in  the  serum  of  some 
Rh-negative  women,  had  been 
previously  identified  as  the  cause  of 
hemolytic  disease  in  Rh-posilive 
newborn  infants  (Ref.  16).  A  year  later 
Coombs  and  his  coworkers  used  the 
same  test  to  show  that  in  some  babies 
the  disease  was  accompanied  by  an  in 
vivo  reaction  between  the  infant's  red 
blood  cells  and  transplacentally 
acquired  maternal  antibodies.  Later 
applications  of  the  same  test,  now  called 
the  antiglobulin  test,  have  included  its 
use  in  the  diagnosis  of  autoimmune 
hemolyUc  disease,  the  detection  of  drug- 
antibody-red  cell  interactions,  the 
detection  and  identification  of  a 
multitude  of  blood-group  antigens  with 
nonagglutinating  alloantibodies,  the 
investigation  of  suspected  transfusion 
reactions  and  pretransfusion 
compatibility  testing.  The  antiglobulin 
test  depends  upon  the  fact  that  the 
reaction  between  red  blood  cells  and 
some  blood  group  antibodies  leaves  the 
cells  coated  with  antibody  protein  (IgG], 
with  various  complement  components, 
or  with  both,  but  does  not  result  in 
agglutination  or  hemolysis.  These  red- 
cell  bound  proteins  are  best  detected  by 
the  antiglobulin  test  in  which  the  cells 
are  reacted  with  Anti-Human  Serum. 

b.  Anti-Human  Serum.  Rabbits  or 
other  animals  such  as  goats  injected 
with  human  plasma  proteins  produce 
antibodies  against  these  proteins.  The 
injection  of  human  globulin  leads  to  the 
production  of  anti-human  globulin. 
When  suitably  processed,  this  anti- 
human  globulin  serum  becomes  a 
reagent  capable  of  reacting  with  the 
same  categories  of  human  globulins  that 
were  present  in  the  original  immunizing 
material.  Since  a  significant  proportion 
of  the  human  globulins  are  antibodies  of 
the  immunoglobulin  G  class,  the  reagent 
is  a  useful  tool  for  detection  of  human 
IgG  antibody.  IgG  molecules  that  have 
coated  human  red  cells  without  causing 
agglutination  will  react  with  the  anti- 
human  globulin  serum  and  cause  visible 
agglutination  of  the  antibody-coated  red 
cells.  As  mentioned  previously,  antibody 
coating  alone  is  often  not  adequate  to 
cause  agglutination  of  the  cells,  but  does 
alter  the  red  cells  sufficiently  so  that 


they  are  recognized  as  abnormal  by  the 
body  and  are  rapidly  destroyed. 

The  injection  of  almost  any  human 
protein  into  a  suitable  animal  will  bring 
about  antibody  production.  In  this  way 
reagents  such  as  anti-IgA,  anti-IgM,  anti- 
IgG  and  antibodies  against  the  various 
components  of  the  complement  system 
can  be  produced. 

c.  Complement.  As  related  to  the  use 
of  antiglobulin  reagents  in  transfusion 
practice,  the  salient  points  about  the  red 
blood  cell-antibody-complement 
interaction  are: 

(1)  Some  blood  group  antibodies  react 
with  blood  cells  by  binding  complement 
to  the  cell  membrane.  The  antibodies 
then  elute  from  the  red  cells  leaving 
them  coated  with  complement 
components  but  very  little  antibody.  In 
vivo  such  reactions  lead  to  hemolysis.  In 
vitro  they  can  be  detected  only  by 
techniques  that  are  sensitive  to  the 
presence  of  complement  coating.  The 
complement  component  that  is  present 
when  such  reactions  occur  in  vitro  is 
initially  C3  and  eventually  C3d. 

(2]  Antiglobulin  reagents  intended  to 
detect  such  complement-coated  red 
blood  cells  must  contain  adequate 
amounts  of  either  anti-C3  or  anti-C3d 
activity  (Ref  17). 

(3]  The  plasma  from  all  normal 
persons  contains  small  amounts  of  an 
IgM  cold-reacting  antibody  called  the 
normal,  or  naturally  occurring,  cold 
autoagglutinin.  The  amount  of  this 
antibody  usually  present  in  normal 
serum  does  not  cause  hemolysis  of  red 
blood  cells.  It  may,  however,  lead  to 
complement  activation  and  fixation  of 
C3  and  C4  to  red  blood  cells  (Ref  18]. 
Such  reactions  have  no  clinical 
importance.  These  "false  positive"  tests 
can  be  avoided  by  limiting  the  amount 
of  anticomplement  in  antiglobulin 
reagents  intended  for  routine  blood 
bank  work  (Ref  6]. 

(4]  C3d  coated  red  cells  are  found  in 
some  patients  with  hemolytic  anemia 
and  in  some  cases  of  hemolysis 
associated  with  drug  hypersensitivity 
(Refs.  5, 18  and  19].  In  some  of  thesp 
patients  the  test  for  complement  coating 
of  the  red  cells  is  the  only  one  that  will 
be  positive  (Ref  5].  Thus,  the 
antiglobulin  test  has  diagnostic  value 
besides  its  usefulness  in  blood 
transfusion  serology. 

(5]  Clinically  mportant  IgM  blood 
group  antibodies  that  fix  complement 
almost  always  agglutinate  or  hemolyze 
red  blood  cells  as  well  (Ref  20].  In  these 
cases  direct  detection  of  complement  by 
the  antiglobulin  procedure  is  rarely,  if 
ever,  necessary  to  prove  that  an 
antibody-red  cell  interaction  has 
occurred,  although  it  may  be  helpful. 
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(6)  Clinically  important  IgG  blood 
group  antibodies  almost  always  bind 
directly  to  red  blood  cells.  If  adequate 
tests  for  the  presence  of  IgG  are  done, 
tests  for  complement  binding  usually 
add  nothing  (Ref.  21).  Occasional 
exceptions  are  known. 

d.  Direct  and  indirect  antiglobulin 
tests.  The  antiglobulin  test  is  used  to 
demonstrate  that  red  blood  cells  have 
reacted  with  immunoglobulin  molecules 
and  are  coated  by  either  antibodies  or 
some  component  of  the  complement 
system.  The  red  cell-antibody 
intereaction  may  take  place  while  the 
red  cells  are  circulating  (in  vivo)  or  it 
may  occur  as  part  of  a  laboratory  test 
(in  vitro]  in  which  serum  to  be  tested  for 
antibodies  is  mixed  with  normal  red 
blood  cells  which  carry  the  antigen(s]  in 
question. 

The  direct  antiglobulin  test  detects 
coating  in  vivo.  Red  cells  from  the 
patient  are  washed  to  remove  unbound 
plasma  protein  and  then  reacted  with 
Anti-Human  Serum.  No  intermediate 
steps  are  involved. 

The  indirect  antiglobulin  test  is  used 
to  detect  alloantibodies  or 
autoantibodies  in  a  patient's  serum  or 
plasma.  In  performing  the  indirect  test, 
patient's  serum  is  mixed  with 
antigenically  appropriate  red  blood  cells 
and  allowed  to  incubate,  usually  at 
37°C,  for  from  5  to  120  minutes.  The  cells 
are  then  washed  and  tested  with  Anti- 
Human  Serum. 

When  positive,  either  test  shows  that 
antibody  and  red  cells  have  reacted 
together.  In  the  case  of  the  direct  test, 
the  reaction  occurred  in  vivo;  in  the 
indirect  test  it  occurred  in  vitro. 

e.  Indications — (1)  Direct  antiglobulin 
test — (a)  hemolytic  disease  of  the 
newborn.  In  Hemolytic  disease  of  the 
newborn  (also  known  as 
erythroblastubis  fetalis),  antibody 
produced  by  the  mother  crosses  the 
placenta  and  reacts  with  the  unborn 
infant's  red  blood  cells.  This  can  occur 
only  if  certain  conditions  are  met. 

(i)  Maternal  antibody  must  be 
directed  against  a  blood  group  antigen 
present  on  the  fetal  red  cells. 

(ii)  The  maternal  antibody  must  be  of 
the  class  (IgG)  that  is  readily  secreted 
across  the  placenta. 

When  these  conditions  are  met  the 
blood  group  antibody  reacts  with  the 
unborn  infant's  red  blood  cells  and  may 
destroy  a  variable  number  of  these  fetal 
red  cells  before  the  child  is  delivered.  At . 
birth,  antibody  coating  of  fetal  red  cells 
is  evidenced  by  a  positive  direct 
antiglobulin  test 

While  hemolytic  disease  of  the 
newborn  can  result  from  almost  any 
blood  group  incompatibility,  the  cases 
that  occur  when  an  immunized  Rh- 


negative  mother  delivers  an  Rh-positive 
infant  are  best  know.  In  this  disease  the 
infant's  red  blood  cells  are  always 
coated  with  maternally  derived  IgG 
antibodies;  for  that  reason  only, 
antibodies  with  anti-IgG  specificity  need 
be  present  in  the  Anti-Human  Serum 
reagents  used  for  antibody  detection 
caused  by  Rh  incompatibility.  The 
findings  are  identical  for  almost  all 
cases  of  hemolytic  disease  of  the 
newborn  caused  by  other  antibodies.  A 
very  few  cases  have  been  reported  in 
which  the  antibodies  are  detected  by 
anticomplement  reagents  but  not  by 
anti-IgG  (Refs.  22  through  24).  Such 
cases  are  rare,  have  been  reported  only 
from  outside,  the  United  States,  and 
were  tested  only  by  the  less  sensitive 
slide  method  which  is  not  used  much  in 
the  United  States. 

In  hemolytic  disease  of  the  newborn 
caused  by  matemo-fetal  ABO 
incompatibility,  the  mother  is  usually 
type  O  and  the  child  type  A  or  B.  In  this 
disease,  reactions  with  some  United 
States  licensed  Anti-Human  Serum 
reagents  are  negative,  while  others  are 
positive.  Reasons  for  these  differences 
are  obscure  (Refs.  25  and  26). 

Anti-Human  Serum  is  an  effective 
reagent  when  used  for  the  diagnosis  of 
hemolytic  disease  of  the  newborn. 
Lebeling  of  the  reagent  should  indicate 
that  a  negative  test  does  not  always  rule 
out  the  disease,  especially  when  ABO 
incompatibihty  is  suspected.  Anti- 
Human  Serum  reagents  containing 
antibodies  in  addition  to  anti-IgG  are 
naX  necessary  for  this  purpose,  but  can 
be  used  if  the  anti-IgG  reactivity  is 
adequate  to  detect  IgG-coated  cells 
using  an  accepted  in  vitro  test  system. 
Anti-Human  Serums  that  do  not  contain 
anti-IgG  activity  are  unsatisfactory  for 
detecting  infant  red  cell  sensitization  in 
hemolytic  disease  of  the  newborn  and 
should  be  so  labeled. 

(b)  Autoimmune  hemolytic  disease. 
The  term  autoimmune  hemolytic  disease 
(AHD)  is  often  considered  to  be    . 
synonomous  with  autoimmune 
hemolytic  anemia.  Since  all  patients 
with  AHD  do  not  have  anemia,  the  more 
general  term  will  be  used  here.  Patients 
with  AHD  can  be  classified  as  follows: 

(i)  AHD  warm  antibody  type.  This  is  a 
pathological  condition  in  which 
circulating  red  blood  cells  react  in  vivo 
with  autoantibodies.  This  reaction,  at 
times  in  association  with  complement 
fixation,  leads  to  variable  rates  of 
destruction  of  circulating  red  blood 
cells.  Red  cells  are  usually  coated  in 
vivo  with  IgG,  rarely  with  IgA,  and/or 
complement  components,  llie 
responsible  autoantibodies  are 
produced  by  the  patient  himself/herself, 
and  react  with  his/her  own  red  blood 


cells.  Normally  a  person  does  not 
produce  antibodies  that  react  with  his/ 
her  own  tissues.  In  approximately  80 
percent  of  cases  of  AHD  with  significant 
hemolysin  the  direct  antiglobulin  test  is 
positive  with  Anti-Human  Serum 
containing  only  anti-IgG.  In  some  cases, 
only  complement  components, 
especially  C3dL  are  present  on  the  red 
blood  cells;  in  other  patients  both  IgG 
and  C3d  can  be  detected  (Ref.  27).  The 
pattern  of  coating  protein,  i.c..  IgG  alone, 
C3d  alone,  or  both,  may  be  of  diagnostic 
value  (Ref.  28). 

Use  of  Anti-Human  Serum  and  the 
direct  antiglobulin  test  is  indicated  in 
patients  suspected  of  having  AHD  of  the 
warm  antibody  type.  An  Anti-Human 
Serum  reagent  must  contain  a  mixture  of 
anti-C3d  and  anti-IgG,  each  in  adequate 
amounts,  to  be  satisfactory  for  this 
purpose.  For  a  more  definitive  diagnosis, 
separate  reagents,  one  pure  anti-IgG  and 
the  other  without  anti-IgG  but  with 
adequate  anti-C3d  activity,  are  needed. 

(ii)  Autoimmune  hemolytic  disease, 
cold  antibody  type.  This  disorder  is  a 
pathological  condition  in  which 
circulating  red  blood  cells  react  in  vivo 
with  autoantibodies  that  react  as  cold 
agglutinins  in  vitro  (Ref^7).  The 
autoantibodies  involved  are  almost 
always  IgM  and  are  characterized  by 
optimum  reactivity  at  temperatures 
lower  than  37*  C  (Ref.  28).  In  vivo, 
therefore,  reactions  between  red  cell 
and  cold  reactive  autoantibodies 
probably  occur  predominately  in  areas 
of  the  body  where  temperature  is 
lowest,  for  example,  finger  tips.  skin, 
etc.  where  temperatures  may  reach  30- 
32  *C.  These  reactions  invariably 
involve  red  blood  cells,  autoantibodies, 
and  complement  (Ref.  5).  As  the  red 
blood  ceils,  now  coated  with  both 
antibodies  and  complement  circulate 
through  warmer  areas  of  the  body,  some 
are  taken  up  by  reticuloendotheUal 
tissues  and  hemolyzed.  Others  have  the 
unstable  bond  between  the  antibodies 
and  red  cells  broken.  This  leaves 
circulating  red  blood  cells  coated  with 
C3  which  eventually  converts  into  the 
C3d  component  of  complement  (Ref.  29). 
Because  fnost  red  cells  become  coated 
with  C3d  by  this  mechanism,  the  direct 
antiglobulin  test  will  be  positive  only  if 
the  Anti-Human  Serum  contains  anti- 
C3d  activity.  Reagents  intended  for 
screening  purposes  must  contain  anti- 
C3d  with  or  without  anti-IgG.  Reagents 
for  definitive  diagnostic  purposes  should 
be  monospecific,  that  is,  contain, 
anticomplement  activity,  particularly 
anti-C3d,  and  no  anti-IgG.  If  anti-C4  is 
present  the  amount  should  be  such  that 
reactions  with  normal  red  cells  stored  in 
the  refrigerator  as  clotted  samples  will 
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be  negative.  Red  cells  stored  in  this  way 
may  become  sensitized  with  C 
components  by  the  small  amount  of  so- 
called  normal  cold  a^utin  present  in 
most  samples  of  human  serum. 

(iii)  Autoimmune  hemolytic  disease, 
drug  induced.  Autoimmune  hemolytic 
disease,  with  or  without  anemia,  is  a 
relatively  uncommon  complication  of 
therapy  with  many  drugs  in  common 
use.  Mechanisms  by  which  drugs  bring 
about  the  autoimmune  state  include 
(Ref.  18):  Immune  complex  adsorption  to 
circulating  red  blood  cells;  adsorption  of 
drug  to  red  cells  followed  by  in  vivo 
reaction  of  anti-drug  antibodies  with 
drug-coated  red  blood  cells;  drug-- 
induced  alterations  of  the  red  cell 
membrane  causing  it  to  adsorb  plasma 
proteins,  including  IgG;  unknown 
mechanisms  which,  in  some  cases  lead 
to  serological  findings  indistinguishable 
from  AHD,  warm  antibody  type.  The 
direct  antiglobulin  test  is  essential  for 
diagnosis  of  these  drug-induced  diseases 
and.  as  in  other  types  of  AHD,  the  Anti- 
Human  Serum  used  for  screening 
purposes  must  contain  both  anti-IgG  and 
anticomplement  activity  (Ref.  18].  While 
IgG  is  the  protein  most  often  found  in 
drug-induced  AHD,  cases  are  known  in 
which  complement  occurs  either  alone 
or  in  combination  with  IgC.  A  reagents 
containing  a  mixture  of  both  anti-IgG 
and  anti-C3d  is  adequate  for  screening, 
but  IgG  and  C3d  monospecific  reagent 
are  needed  for  optimum  testing  in  these 
cases. 

(c)  Evaluation  of  suspected 
incompatible  transfusions.  The  infusion 
of  incompatible  blood  is  a  serious  and 
occasionally  fatal  complication  of 
transfusion  therapy.  Incompatible  red 
cells  react  promptly  with  circulating 
antibodies  and  either  are  destroyed 
immediately  in  the  vascular  system  or 
hemolyzed  more  slowly  by  the  body's 
reticuloendothehal  tissues.  In  the  latter 
case,  antibody-coated  red  cells  may 
circulate  for  a  variable  time  before  they 
are  destroyed  and  can  be  detected  in  the 
recipients  since  they  cause  a  positive 
reaction  in  the  direct  antiglobulin  test. 
This  is  called  a  "mixed  field"  reaction, 
which  is  a  mixtiu«  of  agglutinated 
incompatible  donor  red  cells  and 
unagglutina ted  recipient  cells.  The 
evaluation  of  suspected  incompatible 
transfusions  is  an  accepted  and  valid 
indication  for  the  use  of  Anti-Human 
Serum.  Reagents  for  this  purpose  must 
contain  anti-IgG  activity  either  alone  or 
with  anticomplement.  Pure 
anticomplement  reagents  are     * 
unsatisfactory. 

(2)  Indirect  antiglobulin  test  When 
red  blood  cells  are  incubated  in  plasma 
or  serum  which  contain  antibody,  a 


reaction  will  occur  if  the  red  cells 
contain  an  antigen  against  which  the 
antibodies  are  directed.  The  cells,  now 
coated  with  antibody,  can  be  detected 
by  any  of  several  methods.  The  use  of 
Anti-Human  Serum  is  among  the  best  of 
these,  particularly  for  IgC  antibodies 
that  do  not  bring  about  agglutination  or 
hemolysis  of  red  cells  after  the  original 
in  vitro  reaction  (Ref.  30). 

(a)  Antibody  detection  tests  (antibody 
screening).  Serum  from  patients  or  blood 
donors  can  be  tested  for  blood-group 
antibodies  by  mixing  their  serum  with 
normal  red  cells  selected  for  their 
antigen  content  and  then  testing  these 
cells  with  Anti-Human  Serum.  The  red 
blood  cells  used  cannot  possibly  bear  all 
of  the  known  blood  group  antigens,  but 
must  possess  those  antigens  considered 
to  be  most  dangerous  to  potential  blood 
recipients  whose  serums  contain  the 
corresponding  antibodies.  To  achieve 
this  goal  usually  requires  testing  a  serum 
against  two  or  three  selected  type  O  red 
cells,  either  individually  or  pooled.  The 
exact  techniques  employed,  for  example, 
the  ratio  of  serum  to  cells,  the 
incubation  time,  the  incubation  medium 
(saline,  normal  serum,  albumin,  etc.) 
influence  the  sensitivity  of  the  test.  After 
incubation,  the  cells  are  washed  and 
tested  with  Anti-Human  Serum  to  see  if 
an  antigen-antibody  reaction  had 
occurred.  A  positive  result  indicates  that 
the  serum  being  tested  contains  blood 
group  antibodies.  The  specificity  of  the 
detected  antibody  can  be  established  by 
another  series  of  tests.    ,  ^ 

Nearly  all  blood  group  alloantibodies 
that  require  the  use  of  Anti-Human 
Senim  for  detection  require  only  a 
reagent  with  anti-IgG  activity.  Such 
blood-group  alloantibodies  sometimes 
also  lead  to  complement  coating  of  the 
red  blood  cells,  but  in  nearly  all 
instances  the  IgG  antibody  itself  is  also 
bound  to  the  cell,  usually  in  greater 
quantity  and  more  readily  detectable 
than  the  complement.  Occasionally, 
antibodies  that  are  detected  by 
anticomplement  but  not  anti-IgG  have 
been  reported  (Refs.  22  through  24  and 
31  through  37).  However,  such 
antibodies  must  be  very  rare.  Abelson 
and  Wurzel  (Ref.  38)  in  a  commimication 
to  this  Panel  report  studies  of  4,980 
specimens.  They  found  no  reactions 
with  "broad  spectrum  reagents"  which 
were  not  also  foimd  with  anti-IgG.  Beck 
and  Marsh  (Ref.  39)  report  a  combined 
experience  of  patient  transfusion 
problems  from  500  metropolitan  New 
York  hospitals  along  with  blood  donor 
antibody  testing  on  more  than  5.5 
million  units.  In  no  case  was  a  blood- 
group  alloantibody  detected  solely 
because  of  its  complement-binding 


capability.  Petz  (Ref.  40)  has  tested  113 
sera  selected  because  they  contained 
antibodies  with  presumed  complement- 
binding  ability.  Of  this  group,  there  were 
only  one  specimen,  an  anti-S,  in  which 
the  antibody  could  be  detected  by 
anticomplement  alone.  Applying  these 
statistics  to  usual  transfusion  practice, 
Petz  estimates  that  the  largest  hospital 
in  the  San  Francisco  Bay  area  can 
expect  to  And  such  an  antibody  only 
once  in  12.5  years,  while  the  average- 
sized  hospital  wiU  encounter  such 
antibodies  only  once  in  107  years. 

While  neither  of  these  studies  has 
shown  the  need  for  anticomplement 
activity,  the  results  are  preliminary  and 
must  be  interpreted  in  light  of  the  more 
than  20  years  of  experience  with  the 
antiglobulin  test.  An  early  report  by 
Millison  and  Cutbush  (Ref.  36)  pointed 
out  that  to  cause  a  positive  antiglobulin 
reaction,  some  alloantibodies  required 
an  Anti-Human  Serum  with 
anticomplement  activity.  Reports  from 
Stratton's  laboratory  (Refs.  24.  31  and 
33),  as  mentioned  earlier,  suggest  an 
important  role  for  anticomplement  as 
component  of  Anti-Human  Serum. 
Pollack,  Reiss  and  Treacy  (Ref.  37) 
showed  that  in  some  cases  a  large 
amount  of  complement  was  attached  to 
a  red  cell  surface  that  was  only  weakly 
sensitized  with  IgG.  Pollack  (Ref.  41)  has 
reported  to  this  Panel  that  he  has 
studied  alloantibodies  which  caused 
severe  transfusion  reactions  which  were 
detected  only  by  anticomplement. 
Finally,  Sherwood,  Haynes  and  Rosse 
(Ref.  34)  have  reported  a  hemolytic 
transfusion  reaction  caused  by  the 
failure  of  commercial  antiglobulin 
reagent  to  detect  complement.  These 
repoi^s  document  cases  in  which 
antibodies  were  detected  by  reagents 
containing  anticomplement  but  not  by 
anti-IgG  alone.  While  cases  where  only 
complement  is  present  on  red  cells  are 
infrequent,  there  is  little  doubt  that  some 
blood  group  antibodies  both  bind  to  red 
cells  and  fix  complement.  In  these  cases, 
the  amount  of  red  cell-bound  protein 
detected  by  a  reagent  containing  both 
anti-IgG  and  anticomplement  must  be 
greater  than  the  amount  detected  by 
either  antiserum  alone.  Hence,  broad 
spectrum  reagents  can  be  expected  at 
times  to  yield  stronger  reactions  which 
are  easier  to  interpret  that  either  anti- 
IgG  or  anticomplement  alone.  This 
.appears  to  be  a  reason  to  require  the  use 
of  reagents  with  boty  specificities,  but 
data  to  support  this  contention  are 
inadequate.  For  the  present,  the  Panel 
believes  that  reagents  lacking 
antibodies  against  complement  may  be 
used  for  detection  of  red  cell 
alloantibodies  provided  the  package 
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insert  warns  that  some  antibodies  may 
not  be  detected  optimally.  A  multcenter 
study  is  underway  to  evaluate  the 
requirement  for  anticomplement  activity 
in  the  Anti-Human  Serum  used  for  this 
indication.  This  study  should  also 
evaluate  the  frequency  and  nature  of  the 
problems  ("false  positive")  associated 
with  reagents  containing 
anticomplement. 

(b)  Compatibility  testing 
(crossmatching).  Compatibility  testing, 
also  known  as  crossmatching,  is  done 
before  transfusion  to  ensure  that  the  red 
blood  cells  intended  for  transfusion  will 
be  compatible.  The  usual  procedure 
(Ref.  42]  involves  mixing  the  red  blood 
cells  of  the  intended  donor  with-the 
serum  of  the  recipient.  After  incubation 
the  mixture  is  washed  and  Anti-Human 
Serum  is  added.  The  procedure  is 
identical  to  that  used  for  antibody 
detection  tests  except  that  cells  of  the 
intended  donor  replace  the  selected 
screening  cells  used  in  the  latter 
procedure.  Since  both  antibody 
detection  testing  and  compatibility 
testing  are  identical  procedures  except 
for  the  choice  of  cells,  similar 
considerations  apply  to  both. 

The  Panel  concludes  that  Anti-Human 
Globulin  Serum  is  appropriately  used  in 
the  indirect  antiglobulin  procedure  as  a 
part  of  donor-recipient  compatibility 
testing.  Anti-IgG  is  essential  in  this  test. 
Until  more  definitive  data  are  available 
to  the  contrary,  the  Panel  concludes  that 
additional  anticomplement  activity  is 
not  required.  If  antiglobulin  serum 
contains  anticomplement  it  must  have 
adequate  ant-C3  or  C3d. 
Anticomplement  (especially  ant-C4),  if 
present,  should  not  be  in  such  amounts 
that  false-positive  reactions  occur.  If 
antibodies  to  C3  or  C3d  are  absent  in  a 
reagent  serum,  the  package  insert  should 
state  that  some  blood  group 
alloantibodies  may  not  be  optimally 
detected.  These  recommendations  are 
the  same  as  those  for  the  use  of  Anti- 
Human  Serum  in  the  antibody  detection 
procedure. 

(c)  Detection  ofD".  The  presence  of 
absence  or  the  D  blood  group  antigen  of 
the  Rh  blood  group  system  is  important 
since  the  differentiation  of  donors  and 
recipients  into  Rh-positive  and  Rh- 
negative  groups  is  based  on  the 
presence  or  absence  of  this  one  Rh 
factor.  Some  variants  of  the  Rh  antigen, 
termed  D"",  react  weakly  or  not  at  all 
when  tested  with  usual  procedures  (Ref. 
43).  Despite  these  weak  reactions  these 
bloods  are  antigenically  Rh  positive  and, 
if  transfused  into  Rh  negative  recipients 
with  high  titered  anti-Rh  antibodies, 
could  cause  serious  reactions.  The  D" 
antigen  can  be  detected  by  several 


techniques,  one  of  which  involves  the 
use  of  Anti-Human  Serum.  Cells  to  be 
tested  are  incubated  with  a  reagent 
antiserum  specific  for  the  D  blood  group 
antigen.  The  cells,  if  O**  positive,  react 
with  and  become  coated  by  the  anti-Rh 
but  are  not  agglutinated.  The  addition  of 
Anti-Human  Serum  after  the  cells  are 
washed  agglutinates  these  cells,  thus 
showing  them  to  be  D"  positive. 

The  Panel  concludes  that  Anti-Human 
Serum  is  indicated  for  use  in  the  test  for 
D".  The  reagent  needs  to  contain  only 
anti-IgC  for  this  purpose  since  all  anti- 
Rh  reagent  antiserums  used  for  D" 
testing  are  of  IgG  class  and  do  not  fix 
complement. 

(d)  Red  blood  cell  typing.  Red-cell 
typing  is  done  by  mixing  the  cell  to  be 
tested  with  antiserums  of  known 
specificity  and  examining  the  mixture 
for  evidence  of  a  reaction.  In  many 
cases,  the  antiserums  used  do  not 
agglutinate  the  red  cells  directly,  and  the 
fact  that  an  antigen-antibody  reaction 
has  occurred  (a  positive  test)  can  be 
determine  most  efficiently  using  the 
indirect  antiglobulin  test.  This  type  of 
testing  is  required  for  many  of  the 
reagents  now  licensed  for.  red-cell 
typing.  These  include  anti-Fy*  serum, 
anti-K  serum,  anti-Lu*  serum,  and  many 
others.  The  Anti-Human  Serum  used  for 
these  tests  needd  to  contain  only  anti- 
IgG  activity  since  complement 
components  are  not  ordinarily  involved 
in  these  reactions.  The  use  of  Anti- 
Human  Serum  in  the  indirect 
antiglobulin  test  is  appropriate  in  these 
tests. 

f.  Labeling  analysis.  The  major 
portion  of  the  labeling  for  Anti-Human 
Serum  reagents  is  not  on  the  package 
but  in  the  package  insert.  This  circular 
should  provide  the  laboratory  worker 
with  sufficient  information  to  use,  store, 
and  evaluate  the  product.  For  the  sake 
of  uniformity,  package  inserts  should 
use  similar  terminology.  For  example, 
either  of  the  terms  "crossmatching"  or 
"compatibility  testing"  are  appropriate, 
but  one  should  be  selected  as  the  proper 
one  with  appropriate  synonyms  in 
brackets.  In  a  like  manner,  terms  for  the 
various  immunoglobulins,  complement 
components,  and  diseases  (autoimmune 
hemolytic  anemia  versus  acquired 
hemolytic  anemia  versus  autoimmune 
hemolytic  disease)  should  be 
standardized. 

A  paragraph  containing  information 
about  the  specific  antiglobulin  activities 
present  or  absent  in  the  reagent  should 
be  included.  Methods  used  to  determine 
these  activities  should  be  given  in 
enough  detail  to  allow  the  user  to 
evaluate  the  product  if  necessary.  In 
addition,  the  vial  label  should  give 


specific  information  about  the  antibody 
activities  included  in  the  product 

Detailed  instructions  for  the  use  of  the 
product  should  be  included.  Information 
about  how  to  set  up  necessary  controls 
is  essential. 

g.  Summary.  Anti-Human  Serum  is  a 
valuable  reagent  for  blood  bank  work. 
The  Panel  recommends  that  it  be  placed 
in  Category  I.  The  use  of  Anti-Human 
Globulin  Serum  is  indicated  for 

Direct  antiglobulin  test 

(1)  Diagnosis  of  hemolytic  disease  of 
the  newborn. 

(2)  Diagnosis  of  autpimmune 
hemolytic  disease. 

(3)  Evaluation  of  suspected 
incompatible  transfusion  reactioiis. 

Indirect  antiglobulin  test 

(1)  Antibody  detection. 

(2)  Compatibility  testing. 
(sJDetecHonofD". 

(4)  Red  blood  cell  typing. 
Anti-Human  Serum  maysxintain 

antibodies  against  any  of  the  human 
plasma  proteins;  however,  reagents  for 
use  in  blood  banks,  transfusion  services, 
or  laboratories  involved  in  the  diagnosis 
of  immunohematologic  disorders  should 
contain  antibodies  specific  for 
immunoglobulin  G  and  selected 
components  of  the  complement  system. 
These  may  be  present  as  individual 
components  or  may  be  mixed  to  produce 
Anti-Human  Serum  that  has  more  than  a 
single  reactivity.  Anti-Human  Serum 
intended  to  screen  patients  for 
autoimmune  hemolytic  disease  must 
contain  activity  against  IgG  and  the  CSd 
component  of  complement.  More 
definitive  characterization  of  these 
disorders  reqqires  reagents  with  either 
pure  anti-IgG  or  piu«  anti-C3d  activity. 
Reagents  for  all  other  indications  must 
contain  anti-IgG  activity  and  may  also 
have  anti-C3  or  C3d  activity.  In  all  cases 
the  labeling  must  specify  the  antibody 
activities  present  how  tests  for  this 
were  done,  and  the  indications  for 
which  the  reagent  is  suitable.  Sufficient 
information  must  be  included  to  allow 
the  user  to  test  the  reagent  to  determine 
which  antibody  activities  are  present. 
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20.  Hepatitis  B  Testing 

1.  Introduction.  Post-transfusion 
hepatitis  has  long  been  a  serious 
medical  problem.  In  1970  the  National 
Research  Council  estimated  that  there 
were  approximately  30,000  cases  of 
clinical  post-transfusion  hepatitis 
annually  with  a  mortality  rate  of 
approximately  10  percent  (Ref.  1).  It  was 
also  estimated  that  there  may  be  up  to 
Hve  times  that  many  cases  that  are  not 
clinically  detectable.  Other  studies  (Ref. 
2]  estimated  the  risk  at  6.4  cases  per 
1,000  units  of  blood  transfused,  with 
one-third  of  these  being  icteric  but  more 
recent  studies  suggest  a  higher  risk,  of 
between  7  and  10  percent  of  all  blood 
recipients  (Ref.  20). 

The  discovery  of  the  hepatitis  B 
surface  antigen  (HBsAg),  previously 
called  Australia  antigen  (Au)  or 
hepatitis-associated  antigen  (HAA)  was 
a  major  scientific  breakthrough  toward 
characterizing  the  hepatitis  B  virus  and 
decreasing  the  incidence  of  post- 
transfusion hepatttis  (Refs.  3  and  4). 
HBsAg,  which  is  thought  to  be  the  outer 
coat  or  surface  protein  of  the  hepatitis  B 
virus,  is  released  into  serum  in  three 
major  morphologic  forms  available  on 
electronmicroscopy:  as  a  20-nm  sphere, 
as  an  elongated  tubular  form,  and  as  an 
outer  coat  component  fragment  of  the 
complex  42-nm  Dane  particle  (Refs.  5 
and  6).  The  presence  in  serum  of  HBsAg 
and  studies  of  transfusion  hepatitis  have 
demonstrated  an  association  between 
HBsAg  and  infectivity  (Refs.  7  and  8). 
Testing  all  donor  blood  for  HBsAg  was 
mandated  the  Bureau  of  Biologies  in 
1972  (Ref.  9)  and  has  resulted  in  a 
signi^cant  reduction  of  hepatitis  B 
related  post-transfusion  hepatitis  (Refs. 
8  and  10).  Other  forms  of  hepatitis, 
including  hepatitis  A,  but  particularly 
the  group  of  so-called  non-A.  non-B 
hepatitis  now  comprise  the  majority  of 
post-transfusion  cases  (Refs.  12  and  13). 
However,  there  continue  to  occur  cases 
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of  type  B  post-transfusion  hepatitis 
caused  by  blood  found  to  be  negative  by 
the  most  sensitive  tests  currently 
available.  New  tests  for  other  markers 
of  hepatitis  B  infectivity,  such  as 
detection  of  antibody  to  the  hepatitis  B 
core  antigen  (HBcAg)  may  permit 
detection  of  potentially  infective  donor 
blood  in  some  of  these  cases  (Ref.  14). 

Test  methods  for  HBsAg  have 
improved  rapidly.  HBsAg  was  initially 
detected  by  agar  gel  diffusion,  a  test  of 
low  sensitivity  requiring  a  long 
incubation  time.  When  HBsAg  testing  of 
blood  donors  became  mandatory  in 
1972,  second  generation  tests  were 
required,  that  is,  tests  equal  to  or  greater 
in  sensitivity  than  counter- 
immunoelectrophoresis.  These  tests 
were  more  rapid  to  perform  and  had 
greater  sensitivity  than  agar  gel 
diffusion.  In  1974,  this  category  of  tests 
was  superseded  by  third-generation 
tests  which  are  more  reliable  and 
reported  to  be  50  to  1,000  times  more 
sensitive  than  counter-electrophoresis. 
Current  third  generation  tests  include 
radioimmunioassay  (RIA),  reverse 
passive  hemagglutination  (RPHA),  and 
ezyme-linked  immune  adsorbant  assay 
(EUSA). 

As  set  forth  by  the  Bureau  of 
Biologies,  third  generation  tests  for 
HBsAg  are  defmed  by  the  ability  to 
detect  certain  HBsAg-positive  serum 
samples  in  a  Bureau  of  Biologies 
reference  panel.  This  panel  is  comprised 
of  HBsAg  positive  and  negative  samples 
and  includes  samples  with  greater  and 
lesser  amounts  of  the  antigen.  Both 
antigen  subtypes,  adw  and  ayw,  are 
included.  The  reference  pane!  also 
includes  a  variety  of  HBsAg  positive 
specimens  variously  diluted,  both  to  the 
current  limits  of  detectabiiity  by 
available  tests  and  to  dilutions  that  are 
not  detectable  by  any  currently 
available  method.  New  tests  that  may 
be  introduced,  must  perform  acceptably 
against  this  Bureau  of  Biologies'  serum 
panel. 

2.  Test  methods — a. 
Radioimmunoassay  tests  (RIA). 
Polyethylene  tubes  or  another  suitable 
"solid-phase"  carrier  such  as  a  bead 
supplied  by  the  manufacturer  are  coaled 
with  specific  anti-HBsAg.  When  serum 
containing  HBsAg  is  added  to  the  anti- 
HBsAg  coated  "solid-phase,"  the  HBsAg 
will  "attach"  to  the  antibody.  Excess 
senmi  is  removed,  and  the  solid-phase 
complex  is  washed,  and  radiolabeled 
anti-HBsAg  is  added.  The  anti-HBsAg 
becomes  fixed  to  the  "bound"  HBsAg 
forming  a  (solid-phase)  antibody 
antigen" '**I-labeled  antibody 
"sandwich".  The  radiolabeled  antibody 
remains  in  the  tube  or  on  the  "solid- 


phase"  after  a  series  of  washes, 
producing  a  strongly  radioactive  tube  or 
"solid-phase".  A  senmi  nonreactive  for 
HBsAg  will  not  provide  a  site  for 
binding  of  the  readioactive  antibody. 
Radioactive  anti-HBsAg  is  therefore 
removed  by  the  subsequent  washes, 
resulting  in  a  test  with  low  radioactivity. 

RIA  tests  results  are  determined  by 
counting  radioactive  emissions  in  a 
gamma  counter  and  comparing  test 
samples  with  control  standards.  Reading 
of  this  test  is  thus  objective. 

b.  Reversed  passive  hemagglutination 
tests  (RPHA).  Reagent  human 
erythrocytes  are  coated  with  specific 
antibody  (anti-HBsAg)  and  stabilized  by 
lyophilization.  In  the  presence  of 
HBsAg,  the  antibody-coated 
erythrocytes  form  a  complex  leading  to 
a  visible  hemagglutination.  If  the 
antibody  coatd  cells  are  not 
agglutinated  because  HBsAg  is  absent 
or  there  is  insufficient  HBsAg  in  the 
sample,  the  antibody-coated 
erythrocytes  settle  in  a  recognizable 
nonagglutinated  pattern,  a  sharp 
compact  button.  The  interpretation  of  . 
this  test  is  subjective;  it  requires 
distinguishing  agglutinated-positive  tests 
from  unagglutinated-negative  results. 

c.  Enzyme-linked  immune  absorbent 
assay  (EUSA).  This  test  is  similar  in 
principle  to  "solid-phase"  RIA  tests 
except  that  enzyme-linked  reagent 
antibodies  of  anti-HBsAg  specificity  are 
employed  at  the  final  stage  to  form  a 
solid-phase  antibody-antigen-enzyme- 
linked  antibody  "sandwich." 

Instead  of  direct  transfer  to  a  gamma 
counter,  a  colorless  enzyme  substrate,  p- 
nitrophenyl,  is  added  to  the  "sandwich." 
Hydrolysis  of  the  colorless  substrate  by 
the  enzyme  linked  to  the  anti-HBsAg 
forms  a  yellow  end  product.  The 
intensity  of  the  color,  measured 
spectrophotometrically,  defmes  the 
presence  of  HBsAg  when  appropriate 
controls  are  employed.  Interpretation  of 
this  test  is  also  objective. 

3.  Antibody  used  for  testing. 
Antibodies  used  for  the  detection  of 
HBsAg  in  third  generation  tests  vary 
considerably  among  the  current  licensed 
procedure.  Antibodies  raised  in  a 
variety  of  animals  immunized  with 
HBsAg  as  well  as  antibodies  from 
humans  are  used.  These  are  summarized 
in  Table  1  below.  As  all  test  procedures 
have  a  significant  incidence  of  false- 
positive  reactions,  some  due  to  the 


presence  of  heterospecific  antibodies, 
all  manufacturers  recommend  a 
neutralization  test  for  confirmation  of 
specificity.  For  confirmatory  testing,  all 
manufacturers  provide  human  anti- 
HBsAg  (with  one  exception  where 
chimpanzee  anti-HBsAg  is  used)  to 
neutralize  specifically  the  presumed 
antigen  prior  to  the  perfomance  of  the 
confirmatory  detection  test  which 
should  become  negative.  Antibodies  in 
all  test  procedures  must  also  contain 
specificities  to  the  two  major  subclasses 
of  HBsAg,  ay  and  ad. 

In  some  cases  manufacturers  offer 
alternative  test  procedures  employing 
different  temperatures  of  incubation  to 
shorten  the  time  required  for  the  test 
These  are  to  be  used  when  the  usual 
time  required  for  performing  the  test  is 
too  great  and  the  need  for  the  particular 
blood  product  is  immediate.  Short 
incubation  time  tests  are  usually  less 
sensitive  than  tests  performed  in  the 
standard  manner  with  material  from  the 
same  manufacturer. 

Table  l.— Source  of  Anti80oy  f=OR 
IJCENSEO  Tests  for  hBsAg 
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4.  Test  sensitivity  and  performance. 
Direct  Comparisons  of  test  sensitivity 
between  RIA  and  RmA  have  been 
made.  In  one  study  (Ref.  15),  when 
comparisons  were  made  by  parallel 
testing  of  serial  dilutions  of  HBsAG 
positive  samples,  RIA  was  able  to  detect 
one-fourth  the  quantity  of  HBsAg 
subtype  ad  and  one-sixteenth  the 
quantity  of  a  subtype  ag  antigens  when 
compared  with  RPHA.  Another  study, 
performed  by  the  Bureau  of  Biologies 
and  shown  in  Table  2  below,  also 
indicates  that  RIA.  in  general,  is  more 
sensitive  than  RPHA.  However,  a  third 
study  (Ref.  16)  indicates  that  the 
sensitivity  of  RPHA  is  comparable  to 
RIA. 


Table  2. — Comparative  SENSiTivrriES  of  Lk:ensed  Third  Generation  Tests' 
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TABtE  2.— OOMPARATIVE  SENSmVITIES  OF  (JCENSED  THIRD  GENERATION  TESTS*— Continued 


Ne.(uHMM) 


37  (ay)- 
6(«d).. 


1«(«II 


TH0D.. 


32(«d)- 


33««»- 


64 

8.182 

128 

^048 

16.384 

128 


RM-2 


M 

8.ia> 

64 

1.024 

16.384 

128 


RPHA-t 


64 

8.182 

128 

lAM 

8J84 

128 

64 


BJSA-1 


16 

2.048 

32 

2se 

8.192 
64 
64 


RPHA-2 


32 

2.048 

32 

S12 

4.096 
64 
64 


*Entf>painl  (flullon  flm. 

When  comparing  RIA  and  RPHA  in 
their  ability  to  detect  HBsAg  positive 
samples  in  populations  containing 
antigen  positive  and  negative 
individuals.  RIA  testing  results  in  a 
slightly  higher  detection  rate.  Some  of 
the  published  data  are  summarized  in 
Table  3  below. 

TABUE3 
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Proflciency  testing  indicates  superior 
performance  of  RIA  when  compared 
with  RPHA  in  most  cases.  The  AABB- 
CAP  survey  (Ref.  19],  including  eight 


proficiency  test  panels  distributed  over 
a  3-year  period  gave  the  following 
results:  The  percentage  of  correctly 
identified  positive  samples  by  RIA  was 
between  98.5  and  99A  by  RPHA  it  was 
between  79.5  and  98.1.  The  differences 
between  the  two  test  methods  was 
magnified  if  only  weakly  reactive 
positive  samples  were  compared.  This 
study  also  reported  that  in  panels  of 
HBsAg  positive  and  negative  samples, 
87.8  percent  of  participants  correctly 
identified  all  samples  by  RIA  but  only 
55.8  percent  by  RPHA. 

In  two  more  recent  AABB-CAP 
proficiency  test  panels  studied  in 
February  1977  and  February  197a  RIA 
also  gave  higher  detection  rates  and 
correct  response  rates  than  did  RPHA. 
These  data  can  be  summarized  as 
follows: 
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Proficiency  tests  sponsored  by  the 
Centers  for  Disease  Control  (CDC)  gave 
inconsistent  results.  In  the  first  CDC 
Panel  (Diagnostic  Immunology  1977  I, 
Hepatitis  B,  September  1977),  RIA  gave 
a  99-percent  correct  response  rate  as 
compared  with  RPHA  which  had  a  93- 
percent  correct  response  rate.  In  the 
second  CDC  Panel  (November  1977). 
RIA  and  RPHA  had  equally  good 
performance,  both  99-percent  correct, 
but  RIA  showed  a  higher  false-positive 
rate. 

Evaluations  of  ELISA  in  comparison 
with  RIA  and  RPHA  have  been  few.  In 
one  study,  in  titration  of  HBsAg  positive 
samples,  ELISA  gave  results  comparable 


to  RIA  (Ref.  19).  Titration  studies 
performed  by  the  Bureau  of  Biologies 
indicate  ELISA  to  be  less  sensitive  than 
RIA  but  comparable  to  RPHA  (Table  2). 
In  field  tests,  ELISA  also  gave  results 
comparable  to  other  third-generation 
tests,  although  the  type  of  tests  is  not 
identified  (Ref.  19).  ELISA  seems  to  be 
associated  with  a  relatively  high 
incidence  of  false-positive  results  (Ref. 
19). 

These  data  must  be  considered  with 
caution.  As  there  are  a  nimiber  of 
manufacturers  of  both  RIA  and  RPHA 
test  kits,  it  is  possible  that  not  all  RIA  or 
RPHA  products  are  of  equal  sensitivity 
or  performance.  Although  the  currently 


available  data  are  few,  there  is  reason 
to  believe  this  is  correct.  Thus, 
comparisons  of  tests  on  a  generic  basis, 
e.g.,  RLA  versus  RPHA,  may  not  be  an 
entirely  valid  basis  for  drawing 
conclusions  with  regard  to  test  efficacy. 
Finally,  it  must  be  appreciated  that  all 
data  agree  that  any  third-generation  test 
is  far  superior  to  second-generation  tests 
for  screening  blood  donors  for  HBsAg. 

7.  Summary,  a.  Third-generation  tests 
for  the  detection  of  HBsAg  in  blood 
donors  are  far  more  sensitive  and 
proficient  than  second-generation  tests, 
and  their  mandated  use  has  reduced  the 
occurrence  of  hepatitis  B  in  blood 
recipients. 

b.  Among  third-generation  tests.  RIA 
is  most  sensitive  for  the  detection  of 
small  amounts  of  HBsAg.  There  are  no 
data  that  relate  such  sensitivity  to 
possible  infectivity. 

c.  In  general,  proficiency  testing  has 
demonstrated  that  RLA  detects  more 
HBsAg  positive  samples  than  other  third 
generation  tests. 

d.  AH  currently  available  licensed 
third-generation  tests  meet  minimal 
standards  for  safety  and  efficacy. 

e.  There  is  some  evidence  that  among 
RLA  or  RPHA  tests  there  may  be  some 
variabihty  in  sensitivity  and 
performance. 

f.  There  is  evidence  that  short- 
incubation  RLA  is  less  sensitive  than 
overnight  incubation  RLA. 

8.  Recommendations,  a.  The  licensed 
third-generation  hepatitis  testing 
reagents  are  recommended  to  be  placed 
in  Category  I. 

b.  A  workshop  should  be  organized  to 
attempt  to  redefine  third  generation 
tests  on  the  basis  of  an  absolute 
minimal  standard  amount  of  HBsAg  that 
must  be  detected  by  any  method.  All 
tests  must  be  able  to  detect  this  minimal 
quantity  consistently  without  an 
inordinate  number  of  false-positive 
results,  in  order  to  be  designated  a  third 
generation  test. 

c.  Studies  relating  test  sensitivity  with 
infectivity  should  be  encouraged. 

d.  The  standard  should  be  reviewed 
periodically  to  reflect  new  advances  in 
the  field  which  might  result  in  tests  of 
even  greater  sensitivity. 
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21.  Antivenins 

Generic  Statement  and  Product  Reviews 

1.  Introduction.  This  statement 
reviews  the  licensed  antivenins  and  the 
associated  horse  serum  control 
materials.  The  products  are  Antivenin 
[Crotalidae)  Polyvalent  and  Antivenin 
(Micrurus  fiilviua)  manufactured  by 
Wyeth  Laboratories,  Inc.,  and  Antivenin 
(Latrodectus  mactans]  manufactured  by 
Merck  Sharp  and  Dohme. 

Therapeutic  antivenins  are  the 
fractionated  globulins  from  the  senun  of 
horses  which  have  been  immunized  tvith 
a  clinically  important  toxic  venom. 
Three  major  preparations  are  available: 
(1)  Polyvalent  antivenin,  [Crotalidae], 
the  North  American  pit  vipers,  (2) 
antivenin  [Micrurus  fulvius],  the  North 
American  Coral  Snake,  and  (3) 
antivenin  [Latrodectus  mactans],  the 
Black  Widow  Spider.  These  antivenins 
have  a  long  history  of  development  and 
clinical  use  and  have  well-established 
indications  for  treatment  of  the 
respective  envenomations.  which 
include  toxic  bites  of  most  of  the 
significant  indigenous  North  American 
animals  from  which  life  may  be  at  risk. 

It  is  of  note  that  many  toxic  animals 
from  throughout  the  world  have  been 
imported  into  the  United  States  into 
zoos,  research  institutes,  and,  in  some 
instances,  private  collections. 
Occasional  accidental  bites  from  these 
animals  constitute  a  small  but  serious 
health  problem  for  the  involved 
individuals.  A  volunteer  organization 
has  developed  a  network  of  information 
centers  and  repositories  for  antivenins 
appropriate  to  these  exotic  toxic 
animals,  situated  through  the  United 
States.  These  materials  come  from 
primarily  foreign  origins  and  are 
imported  into  the  United  States  imder 
individual  IND  exemptions  at  the 
present  time,  since  their  distribution  is 
not  regarded  as  primarily  commercial  in 
nature. 

Most  animal  venoms  are  complex 
mixtures  of  proteins  and  peptides  that 
have  a  wide  variety  of  biochemical  and 
physiological  activities  which  result  in 
their  toxic  effects  (Refs.  25  and  26),  In 
the  case  of  the  venom  of  Crotalidae, 
several  of  the  venom  fractions  have 
primarily  local  ejects,  resulting  in 
inflammation,  tissue  necrosis,  and 
vascular  thrombosis.  Other  fractions 
have  more  general  systemic  effects, 
particularly  the  so-called  "lethal 
fraction"  which  is  primarily  responsible 
for  death  of  man  or  test  animals.  Other 
prominent  systemic  effects  are  induction 
of  hemolysis  and  activation  of  the  blood 
coagulation  system  (Refs.  3  through  10). 

This  discussion  will  not  include 
comprehensive  consideration  of  the 


management  of  toxic  bites,  but  will 
focus  on  the  use  of  antivenin*.  It  is 
important  to  recognize  the  need  for 
comprehensive  understanding  of  the 
problems  prior  to  treatment  of  such  a 
patient. 

Antivenin  is  standardized  by  a 
biological  test  in  mice  for  its  protective 
effect  primarily  against  the  lethal  factor. 
The  components  of  these  venoms  wfaidi 
act  locally  may  be  variably  neutralized 
by  antivenin.  Local  injury  may  already 
have  been  produced  by  the  time  venom    - 
neutralization  is  attempted;  and  the 
antivenins  themselves  are  not 
standardized  for  their  action  against 
these  locally  iniurioas  oomponentB. 
Thus,  it  should  be  recognized  that  the 
Crotalidae  polyvalent  antivenin  is  a 
useful  therapeutic  agent  primarily  for  its 
life-saving  effect  and  that  local  injuries 
at  the  site  of  a  bite  may  be  quite  severe 
even  in  face  of  adequate  antivenin 
administration.  It  is  important  that  the 
total  management  of  these  bites  is 
understood  by  the  povon  responsible 
for  their  treatment  and  that  actions  not 
be  taken,  such  as  excessive  tissue 
cooling,  obstruction  of  the  arterial 
circulation,  or  widespread  incision 
which  may  well  increase  the  local  tissue 
damage  without  any  therapeutic  effect: 
co;-ticosteroid  therapy  should  not  be 
employed  except  on  very  specific 
indications.  By  contrast,  the  venoms  of 
the  North  American  Coral  Snake  and 
the  Widow  Spiders  act  predominantly 
against  the  central  nervous  Systran, 
frequently  with  little  or  no  local  reaction 
which  predicts  the  degree  of 
envenomation.  The  firat  symptcnns 
suggesting  that  envenomation  has 
occurred  may  be  rapidly  developing 
paralysis,  including  respiratory 
paralysis.  The  administration  of 
antivenin  in  diis  situation  is  quite 
specific,  but  again  it  roust  be  integrated 
into  a  program  of  management  which 
includes  support  of  the  patient,  with 
maintenance  of  adequate  respiratory 
function  and  oxygen  uptake  (Refs.  11 
through  23). 

A  wide  variety  of  other  systemic 
effects  occur  primarily  in  association 
with  bites  of  pit  vipers  and  to  a  lesser 
extent  coral  snake  envenomations. 
Many  of  these  appear  to  be  related  to 
activation  of  the  coagulation  system 
with  associated  fibrinolysis, 
thrombocytopenia,  a  variety  of 
hemorrhagic  manifestations,  hemolysis 
and  impairment  of  renal  function. 
Maintenance  of  adequate  hydration, 
blood  pressure,  and  urinary  output 
during  recovery  from  a  bite  is  important 
for  successful  outcome.  These  effects 
are  relatively  short  lived  and  commonly 
begin  to  correct  themselves  following 
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adequate  treatment  with  antivenin 
during  the  first  48  to  72  hours  of 
treatment.  In  some  instances,  specific 
interventions  such  as  red  cell 
transfusions  or  correction  of  severe 
hemostatic  defects  may  be  indicated  on 
the  merits  of  the  speciHc  problem  itself 
(Ref.  2). 

a.  Nature  and  sources  of  immunizing 
antigens.  A  ntmiber  of  problems  exist 
with  regard  to  the  sources  and 
standardization  of  the  immunizing 
antigens  used  in  the  preparation  of 
antivenins.  As  noted  previously,  venoms 
are  a  complex  mixture  of  materials  with 
wide  range  of  biochemical  effects 
primarily  due  to  their  enzymatic 
activities.  There  appear  to  be  variations 
between  species  and  subspecies  in  the 
quantitative  and  quaUtative 
characteristics  of  the  venoms.  There  are 
also  variations  within  a  species  over 
different  geographic  ranges  and 
seasonal  variability  as  well.  There  may 
well  be  variability  in  the  venom 
obtained  from  a  single  individual  animal 
depending  upon  the  conditions  under 
which  the  animal  is  kept,  the  frequency 
of  venom  removal  and  other  factors  not 
well  understood  (Refs.  12  and  16). 

In  general  there  is  not  a  serious 
problem  of  supply  of  snake  venoms 
since  these  are  available  commercially 
from  a  number  of  serpentariums.  This, 
however,  does  not  eliminate  the  kinds  of 
variability  just  mentioned. 

In  the  case  of  the  venoms  of  the 
widow  spiders,  the  problem  is  more 
serious.  It  should  be  noted  that  in  most 
instances  the  venom  is  not  a  secreted 
product  of  the  animals,  but  rather  an 
extract  of  the  removed  venom  sacs  of  a 
large  number  of  individual  animals. 
Thus  it  %vill  contain  materials  derived 
from  the  venom  producing  apparatus  ih 
addition  to  the  venoms  themselves. 
There  have  been  significant  problems  in 
obtaining  reliable  supplies  of 
standardized  venoms  for  the  widow 
spiders.  It  is  probable  that  httle  of  the 
currendy  available  antigenic  venom  is 
actually  derived  from  the  Black  Widow 
Spider  itself;  rather  it  is  derived  from  a 
variety  of  related  spiders  from  both 
North  and  South  America,  the  venom  of 
which  has  a  high  degree  of  cross- 
reactivity  with  that  of  the  Black  Widow 
Spider.  Since  the  antivenin  produced 
with  these  antigens  is  useful  in  the 
treatment  of  toxic  bites  from  this  group 
of  related  spiders,  it  seems  reasonable 
to  rename  the  material  to  reflect  this 
fact  (Ref.  27). 

Not  only  must  venoms  be  obtained  for 
purposes  of  inununization  of  horses,  but 
they  must  also  be  available  in 
standardized  and  stable  form  for 
subsequent  testing  of  the  potency  of  the 
antibody  that  has  been  produced.  This 


must  be  done  both  by  immunochemical 
means  and  more  importantly  by  in  vivo 
mouse  protective  tests  conducted  by 
both  the  manufactxu'er  and  by  the 
Bureau  of  Biologies  which  also  tests  the 
material  for  potency  before  release. 
Thus  the  secretion,  procurement,  storage 
and  stability  of  the  antigenic  venoms  is 
a  crucial  problem  in  the  production  of 
these  materials.  At  the  present  time,  the 
situation  with  regard  to  sources  of 
appropriate  venoms  seems  adequate, 
but  one  might  easily  envision  situations 
in  which  particularly  the  venoms  of  the 
widow  spider  may  be  in  very  short 
supply. 

b.  Antivenins  prepared  in  other 
species.  Because  the  products  reviewed 
here  are  prepared  in  horses,  their 
principle  toxicity  relates  to  horse  serum 
sensitivity  of  the  recipient.  This  has  lead 
to  a  number  of  efforts  to  develop 
antivenins  in  other  species,  particularly 
in  goats,  so  that  at  least  small  supplies 
may  be  made  available  to  patients  who 
are  highly  sensitive  to  horse  serum, 
possibly  as  a  result  of  previous 
treatment  with  antivenin.  These  efforts 
have  not  been  commercially  supported 
and  at  the  present  time  there  is  no  such 
alternative  source  of  antivenin  available 
in  the  United  States.  Nevertheless  there 
remains  a  need  for  such  products. 
Attention  should  be  given  to  a  variety  of 
ways  in  which  they  might  be  produced, 
distributed,  and  utilized  for  the 
freatment  of  these  seriously 
compromised  patients  in  whom 
desensitization  to  horse  serum  may  be 
very  hazardous,  particularly  if  it  is  not 
carried  out  by  someone  thoroughly 
familiar  with  the  procedure  and  who  has 
adequate  monitoring  capability  and 
understanding  of  the  management  of 
anaphylaxis  (Ref.  24). 

2.  Indications.  The  primary  indication 
for  administration  of  antivenin  is 
envenomation  as  the  result  of  a  bite. 
This  deceptively  simple  criterion  has 
many  difficulties  in  its  application.  First, 
as  many  as  20  percent  of  toxic  snake 
bites  may  not  be  accompanied  by  the 
injection  of  venom  (Refs.  3  and  4).  Thus, 
the  presence  of  a  bite  alone  does  not 
provide  an  indication  for  the 
administration  of  antivenin.  In  the  case 
of  pit  viper  bites,  usually  local  reactions 
promptly  signal  the  occurrence  of 
envenomation.  Under  some 
circumstances  where  venom  is  injected 
deeply  into  muscle  or  into  a  vascular 
structure,  local  reaction  may  be  minimal 
or  absent,  and  the  first  indications  of 
envenomation  are  systemic  symptoms. 
Furthermore,  it  is  important  to  estimate 
the  degree  of  envenomation  in  order  to 
administer  an  adequate  amount  of 
antivenin. 


Close  observation  of  the  patient  and 
the  site  of  the  bite  with  periodic 
revisions  of  the  estimate  of  the  degree  of 
envenomation  and  reassessment  of  the 
amount  of  antivenin  administered  are 
thus  indicated  in  the  management  of 
these  inj^uries.  In  general, 
underestimation  of  the  degree  of 
envenomation  is  more  hazardous  than 
overestimation,  although  maximum 
treatment  with  antivenin  in  every  case 
cannot  be  justified  on  this  basis. 

A  number  of  grading  systems  for 
evaluating  the  degree  of  envenomation 
have  been  employed  in  the  past.  These 
systems  may  require  a  period  of  up  to  12 
hours  to  permit  accurate  evaluation. 
This  is  of  course  well  beyond  the  period 
of  up  to  4  hours  when  antivenin  has  its 
maximum  therapeutic  effectiveness. 
These  delayed  grading  systems  of  the 
amount  and/or  severity  of 
envenomation  may  have  utility  in 
predicting  or  evaluating  ultimate  clinical 
outcomes,  or  in  clinical  investigation, 
but  they  should  not  be  employed  in 
labeling  as  a  guide  to  therapeutic 
antivenin  administration  and  dosage. 
En^phasis  must  be  given  to  the  necessity 
of  an  early  clincial  judgment  about 
degree  of  envenomation  as  the  basis  for 
prompt  administration  of  antivenin. 
Labeling  material  should  reflect  this 
position. 

The  bite  of  the  Coral  Snake,  as  noted 
previously,  may  be  associated  with  no 
local  symptomatology  other  than  the 
superficial  injury  of  the  bite  itself.  In 
these  patients,  very  close  attention  to 
clinical  manifestations  are  necessary  to 
judge  the  degree  of  envenomation  and 
the  appropriate  amount  of  antivenin  for 
administration  (Ref.  13).  Widow  spider     ' 
bites  can  be  regarded  in  the  same  way 
(Ref.  17). 

It  is  of  great  importance  that  the  exact 
identification  of  the  animal  responsible 
for  the  bite  be  made  if  possible.  The 
probable  severity  of  envenomation  can 
be  predicted  to  some  degree  both  by  the 
species  and  the  size  of  the  responsible 
animal.  These  judgments  must  of  course 
be  made  in  the  light  of  the  body  size  of 
the  victim,  with  the  recognition  that 
equivalent  amounts  of  envenomation 
are  much  more  serious  in  children, 
particularly  small  children.  For  example, 
bites  of  the  so-called  "pygmy 
rattlesnake"  are  rarely  lethal  in  adults 
but  may  be  severe  in  small  children.  The 
same  may  be  said  of  Copperhead  and 
Water  Moccasin  bites.  By  contrast  the 
venom  of  the  Mojave  rattlesnake  [C. 
scutulatus)  is  extremely  toxic  (Ref.  2). 

It  should  be  recognized  that  the 
judgment  required  to  estimate  the 
degree  of  envenomation  is  not  simply 
acquired,  and  the  help  of  persons 
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experienced  in  the  management  of  toxic 
bites  should  be  sought  where  it  is 
available.  The  always  confused  and 
sometime  hysterical  situation 
surrounding  the  management  of  the 
snake  bite  victim  should  not  lead  to 
precipitous  and  unwise  intervention. 
Rather,  a  calm  and  thoughtful 
examination  of  the  entire  situation  and 
an  evaluation  of  the  severity  of  the 
injury  is  always  preferable  to  a  hurried, 
routinized  intervention.  Although  these 
are  emergency  situations,  time  is  always 
available  to  make  such  an  evaluation.  It 
should  be  recognized  that  the 
unwarranted  administration  of  antivenin 
to  a  patient,  who  because  of 
occupational  reasons  or  other  factors 
affecting  his/her  exposure  has  a  high 
likelihood  of  repeated  bites,  will 
certainly  produce  a  serious  problem  if 
that  patient  is  bitten  subsequently.  The 
decision  to  administer  antivenin  can  be 
lifesaving  and  frequently  is,  but  its 
consequence  will  almost  certainly  be  a 
lifetime  sensitivity  in  varying  degree  to 
horse  serum  and  possibly  related 
materials. 

3.  Effectiveness.  A  large  volume  of 
literature  supports  the  effectiveness  of 
antivenins  in  the  management  of  these 
toxic  bites.  The  principie'limitations  on 
effectiveness  are  the  time  interval  from 
the  occurrence  of  the  bite  to  the 
administration  of  antivenin.  Treatment 
within  4  hours  of  the  bite  once  the 
presence  of  envenomation  has  been 
determined  appears  to  be  optimal,  with 
declining  effectiveness  over  the 
following  16  hours.  In  severe 
envenomation  administration  of 
antivenin  has  been  recommended  even 
if  a  24  or  more  hour  interval  has 
occurred  since  the  injury  (Ref.  24). 

A  second  limitation  on  effectiveness 
appears  to  be  undertreatment.  Present 
package  sizes  provide  10  mL  of 
reconstituted  dry  antivenin  as  the 
therapeutic  dosage  unit.  Since  two  to 
four  vials  of  antivenin  are  recommended 
for  even  mild  envenomation  and  10  to  20 
vials  where  severe  envenomation  has 
occurred,  it  might  be  reasonable. to 
increase  the  individual  package  size  by 
a  factor  of  at  least  two. 

4.  Safety.  The  hazard  associated  with 
all  of  these  antivenins  is  that  of  horse 
serum  sensitivity  of  the  recipient.  Great 
care  must  be  taken  in  determining  the 
recipient's  status  from  this  point  of  view 
both  by  a  carefully  obtained  history  and 
by  appropriate  testing  with  horse  serum. 
Carefully  done  intradermal  testing  is 
mandatory.  Severely  hypersensitive 
individuals  may  have  severe  reactions 
to  even  the  small  quantities  of  antigens 
in  the  intradermal  test.  Intradermal 
testing  should  not  be  done  unless 


preparations  have  been  made  to  manage 
anaphylaxis.  A  conjunctival  test, 
whereas  it  may  be  of  use  in  detecting 
severely  hypersensitive  people,  also  is 
subject  to  significant  false  positives 
unless  it  is  very  carefully  carried  out 
and  supervised.  The  conjunctival  test 
may  provoke  severe  conjunctivitis  in 
severely  hypersensitive  people, 
sometimes  with  threats  to  vision.  Since 
an  intradermal  test  should  be  done, 
there  is  little  reason  to  carry  out  the 
conjunctival  test. 

Even  in  the  absence  of  positive  skin 
tests,  an  anaphylactic  reaction  may 
occur  shortly  after  the  administration  of 
antivenin,  and  its  immediate 
management  with  appropriate  measures 
will  be  lifesaving.  Delayed  reactions  of 
the  serum  sickness  type  generally  occur 
within  5  to  25  days  after  administration 
in  patients  receiving  horse  serum  for  the 
first  time  and  somewhat  earlier  in 
patients  who  have  been  immunized  to  . 
this  material  previously. 

Patients  may  be  sensitive  to  horse 
serum  in  the  absence  of  prior  horse 
serum  injections.  Contact  with  horses, 
possibly  by  inhalation  of  horse  dander 
and  other  exposures,  appears  to  be 
capable  of  sensitizing  susceptible 
individuals.  In  other  instances,  patients 
may  be  sensitive  without  any  known  or 
remembered  contact  with  horses  or 
horses  proteins.  The  history  given  by 
patients  who  must  receive  horse  serum 
products  is  thus  of  limited  value.  A  valid 
history  of  prior  horse  serum 
administration  should  always  be 
regarded  as  strong  evidence  of 
presumed  hypersensitivity.  The  absence 
of  such  a  history  cannot  be  relied  upon 
to  indicate  lack  of  sensitivity. 

Hypersensitive  patients  will  require 
desensitization  prior  to  the 
administration  of  antivenin.  This  can  be 
accomplished  according  to  a  standard 
dosage  regimen  in  almost  every  patient, 
with  little  risk  in  experienced  hands. 
The  procedure  does  clearly  have  a 
significant  associated  risk  when  it  must 
be  carried  out  by  people  with 
inadequate  experience  or  facilities  to 
monitor  and  support  the  patient  during 
desensitization.  In  general,  the  existence 
of  hypersensitivity  in  the  envenomated 
patient  is  not  a  contraindication  for  the 
administration  of  the  antivenin,  but  it 
should  be  recognized  that  this  situation 
increases  the  risk  to  the  patient  of 
antivenin  treatment.  The  details  of  an 
adequate  procedure  for  desensitization 
will  not  be  discussed  here,  although  the 
general  procedure  is  considered  in  the 
labeling  (package  insert)  provided  with 
all  of  these  products. 

Antivenins  should  not  be  injected  at 
the  site  of  a  bite,  or  distal  to  the  wrist  or 


ankle.  They  are  maximally  effective 
when  delivered  to  the  envenomated 
tissues  by  the  circulation.  • 

5.  Benefit/risk  evaluation.  An  • 
abundant  literature  supports  the 
position  that  the  beneflts  of  antivenin 
therapy,  appropriately  used,  markedly 
outweight  the  risk*  involved. 

6.  Recommendations,  a.  These 
products  are  recommended  to  be  placed 
in  Category  I. 

b.  Antivenins  from  alternative  animal 
sources  should  be  made  available  in  the 
United  States  to  treat  patients  tvho  have 
severe  horse  serum  hypersensitivity, 
particularly  for  patients  who  are  at  high 
risk  of  repeated  bites. 

c.  Package  dosage  sizes  should  be 
increased  by  a  factor  of  two. 

7.  Labeling  recommendations,  a. 
Easily  recognizable  common  names 
should  be  included  in  the  official  name 
for  the  Crotalidae  antivenin  as  is  done 
for  the  Coral  Snake  antivenin.  The 
addition  of  the  words  "Rattlesnake. 
Copperhead  and  Moccasin"  is 
recommended. 

b.  Since  it  is  likely  that  the  antigen 
used  for  the  preparation  of  the  "Black 
Widow  Spider  Antivenin"  is  not 
actually  derived  from  the  Black  Widow 
Spider  but  from  closely  related  species, 
the  name  of  this  product  should  be 
changed  to  reflect  this  fact.  An 
appropriate  common  name  would  be 
"Widow  spider  Spp.  antivenin".  These 
changes  in  title  would  have  the  purpose 
of  improving  the  identification  of  the 
product  for  personnel  with  less  training 
who  may  be  called  upon  to  handle  them. 

c.  Antivenin  should  be  administered 
intravenously,  except  in  circumstances 
where  this  is  not  possible.  Intramuscular 
administration  results  in  delayed 
absorption  and  may  well  result  in 
inadequate  treatment  particularly  in 
severe  envenomations.  At  the  persent 
time,  intramuscular  administration  is 
still  recommended  in  labeling.  The 
labeling  should  be  revised  to  remove  the 
recommendation  for  intramuscular 
injection,  except  in  circumstances  where 
intravenous  administration  is 
impossible. 

d.  All  references  to  delayed  or 
deferred  determination  of  the  degree  of 
envenomation  as  a  basis  for  determining 
the  appropriate  dose  of  antivenin  should 
be  eliminated  from  labeling  materials. 
Guidelines  should  be  given  for 
estimation  of  severity  of  the  bite  based 
upon  initial  observaticms  and  further 
observation  over  a  short  time  period,  an 
hour  or  two  at  most.  Emphasis  should  be 
placed  on  prompt  treatment,  rather  than 
precise  calculation  of  the  degree  of 
envenomation. 
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e.  The  limited  usefulness  and  possible 
hazard  of  the  traditional  conjunctival 
test  for  horse  serum  sensitivity  should 
be  made  explicit  in  labeling  materials. 
Emphasis  should  be  placed  upon  proper 
performance  of  a  skin  test  and  its 
interpretation.  Emphasis  should  be  given 
to  the  possibility  that  anaphylaxis  may 
occur  after  even  a  test  dose  of  horse 
serum  in  severely  hypersensitive 
patients. 

f.  Package  inserts  should  be  printed  in 
more  durable  booklet  form  if  possible 
and  the  material  reorganized  in  such  a 
fashion  as  to  provide  a  primer  on  the 
management  of  victims  of  the  specific 
toxic  bit.  The  most  important  clinical 
material  should  be  printed  in  somewhat 
larger  type  to  provide  inexperienced 
people  with  an  easily  comprehended 
guide  to  management  of  the 
envenomated  patient.  Package  inserts  of 
this  type  might  have  a  lasting  value  as 
readily  available  instructional  materials 
in  emergency  rooms,  isolated  aid 
stations,  and  other  places  where  bitten 
patients  are  treated.  The  assistance  of 
experienced  clinicians  in  this  field 
should  be  sought  in  the  reorganization 
and  preparation  of  this  material. 
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22.  Normal  Horse  Serum 

Generic  Statement 

Normal  Horse  Serum,  a  1:10  dilution 
of  sterile  imfractionated  normal  horse 
serum  is  employed  in  human  use  as  a 
test  antigen  to  determine  the  presence  or 
absence  of  horse  serum  sensitivity  of 
potential  recipients  of  other  injectable 
products  derived  from  horse  serum. 
Normal  Horse  Serum  is  provided  as  a 
test  antigen  with  some  of  these  products 
particularly  the  antivenins.  The  details 
of  sensitivity  testing  procedures  are 


specified  in  the  labeling  provided  with 
the  individual  products.  Both 
conjunctival  and  skin  tests  are 
described. 

This  test  antigen  is  provided  as 
normal  unA'actionated  horse  serum, 
whereas  most  horse  serum  therapeutic 
products  are  gamma  globulin  fractions 
of  the  native  antibody-containing  horse 
serum.  Positive  reactions  are  a  common 
clinical  experience  in  known  horse 
serum  sensitive  patients.  There  is  no 
evidence  that  normal  horse  serum  is  in 
any  way  inadequate  as  a  test  antigen  for 
horse  serum  sensitivity  of  recipients,  or 
that  the  use  of  the  globulin  fraction  of 
normal  horse  serum  would  provide  a 
better,  more  speciHc,  more  sensitive,  or 
more  reliable  test  antigen.  Effectiveness 
has  been  demonstrated  by  the  patients' 
responses  to  the  subsequently 
administered  horse  serum  products. 

The  product  labeling  does  not  contain 
warning  statements  with  regard  to  the 
interpretation  of  conjunctival  tests, 
particularly  in  children.  Unless  the 
person  being  tested  by  this  method  is 
watched  continuously  during  the  entire 
period  of  the  test  and  irritation  by    • 
rubbing  of  the  eye  is  prevented,  test 
results  may  be  falsely  interpreted  as 
positive,  particularly  by  inexperienced 
observers.  This  problem  is  most 
significant  in  children  who  tend  to  react 
to  the  instillation  of  anything  into  the 
eyes  by  rubbing  them.  This  may  delay  or 
possibly  prevent  a  therapeutic 
administration  of  a  horse  serum  product. 
Also,  severe  conjunctivitis  can  be 
produced  in  hypersensitive  people  by 
the  test.  Informed  opinion  generally 
indicates  that  horse  serum  products 
should  rarely  if  ever  be  injected  without 
prior  performance  of  a  skin  test.  Thus 
the  utility  of  the  conjunctival  test  is  low. 
At  most,  it  may  provide  confirmation  by 
a  less  sensitive  means  of  the  results  of 
the  skin  testing  procedure  which 
provides  a  significantly  better  method  of 
objective  evaluation  and  control. 

Recornmendations.  This  material  is 
safe,  effective,  and  necessary  for  the 
sefe  therapeutic  use  of  horse  serum 
products.  Normal  Horse  Serum  should 
be  placed  in  Category  I. 

Labeling  for  horse  serum  products 
should  call  attention  to  the  limitations  of 
conjunctival  tests  if  they  are  to  be 
mentioned  and  should  require 
performance  of  an  appropriate  skin  test 
with  Normal  Horse  Serum  or  the  horse 
serum  product  itself  prior  to  therapeutic 
administration  of  any  horse  serum 
based  product  as  noted  in  the 
discussions  of  the  anti^'enins. 
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23.  Blood  Group  Substances,  A,  B,  and 
AB 

Generic  Statement 

Review  of  Products  Manufactured  by 
Armour  Pharmaceutical  Co.  and  Pfizer, 
Fnc. 

1.  Introduction.  The  blood  group 
characteristics  of  red  cells  are  inherited 
by  Mendelian  laws  and  are  almost 
always  constant  throughout  life.  The 
ABO  blood  groups  are  defined  by  the 
presence  or  absence  of  antigens  A  and  B 
or  the  red  cell  surface  and  the  reciproc&l 
presence  or  absence  of  two  antibodies, 
anti-A  and  anti-B,  which  occur  in  the 
plasma  when  the  corresponding  antigen 
is  mission.  Blood  group  A  and  B 
antigenic  substances  are  not  conHned  to 
the  red  cell;  they  occur  on  the  cell 
surfaces  of  probably  all  endothelial  cells 
and  of  many  epithelial  cells.  Substances 
capable  of  inhibiting  either  anti-A  or 
anti-B  activity  are  also  found  in  water 
soluble  form  in  body  secretions.  The 
ability  to  secrete  or  not  secrete  these 
materials  is  inherited  in  Mendelian 
fashion.  Secretions  such  as  saliva, 
gastric  juice,  seminal  fluid,  urine,  and 
meconium,  as  well  as  pathological 
secretions,  e.g.,  ovarian  cyst  fluid, 
contain  A  and/or  B  substance  on  the 
basis  of  this  genetic  mechanism.  Horse 
and  swine  gastric  secretions,  and  the 
mucosae  from  which  they  are  derived, 
contain  polysaccharide  substances' 
which  are  immunochemically  almost 
identical  to  the  A  and  B  substances  of 
human  origin.  Indeed,  A  and  B-like 
substances  are  widely  distributed  in 
nature. 

a.  Isolation.  These  materials  are 
usually  extracted  from  pepsindigested 
horse  or  swine  gastric  material  using 
cold  95-percent  phenol  followed  by 
ethanol  precipitation.  Normally,  several 
successive  extraction-precipitation 
cycles  are  employed.  Sometimes,  further 
precipitation  is  accomplished  with 
saturated  ammonium  sulfate  at  60*  C 
and  even  further  purification  can  be 
performed  using  column 
chromatography. 

b.  Chemistry.  The  blood  group 
substances  derived  in  this  way  are 
macromoiecules,  classified  as 
glycopeptides  with  molecular  weights 
ranging  from  2  X  10*  to  several  million 
daltons.  Approximately  85  percent  of  the 
weight  of  these  molecules  is 
carbohydrate.  Both  the  A  and  B 
substances  contain  the  five  sugars,  L- 
fucose,  D-galactose,  AT-acetyl-D- 
glucosamine.  7V-acetyl-D-galactosamine 
and  A^-acetylneuraminic  acid. 

c.  Immunological  characteristics. 
Because  of  their  marked  immuno- 
chemical similarity  to  human  blood 


group  substances,  porcine  blood  group 
substance  A  can  be  used  to  stimulate 
anti-A  production  in  blood  group  B  or  O 
individuals  and  equine  blood  group 
substance  B  can  be  used  to  stimulate 
anti-B  antibodies  in  blood  group  A  or  O 
individuals.  Equine  blood  group 
substance  B  preparations  usually  also 
contain  measurable  quantities  of  blood 
group  substance  A  activity. 

2.  Uses.  The  present  principal  use  of 
blood  group  substances  A  and  B  is  for 
the  in  vivo  stimulation  of  anti-A  and/or 
anti-B  antibodies  in  donors  whose 
plasma  is  to  be  used  for  the  preparation 
of  diagnostic  anti-A  and/or  anti-B 
reagents.  Former  uses  of  A  and  B 
substances  were  for  specific 
neutralization  of  anti-A  or  anti-B 
antibodies  in  vitro  for  out-of-group 
blood  transfusions,  and  for  in  vitro 
neutralization  of  unwanted  anti-A  or 
anti-B  antibodies  in  the  preparation  of 
anti-Rh  and  other  similar  diagnostic 
reagents.  These  are  no  longer  valid  uses 
for  the  licensed  biological  blood  group 
substance  products. 

When  blood  group  substances  A  and/ 
or  B  were  used  to  neutralize  A  and/or  B 
antibodies  in  Group  O  blood 
transfusions  given  to  A,  B,  or  AB 
recipients,  3-,  10-,  or  25-mg  doses  were 
ordinarily  employed.  Between  1956  and 
the  general  discontinuation  of  this  use  in 
1965  and  last  manufacture  in  1969, 
approximately  100,000  3-mg  doses  were 
estimated  to  have  been  distributed  by 
one  firm  for  administration  to  recipients 
by  this  route  without  record  of  adverse 
effects  (Ref.  5).  Blood  group  substance 
products,  not  subject  to  licensure  as 
biological  drugs,  are  currently  sold  for 
use  in  anti-A  or  B  neutralization  steps  in 
the  in  vitro  processing  of  diagnostic 
reagents. 

3.  Potency.  Licensed  materials  must 
have  a  potency  sufficient  to  neutralize 
specifically  anti-A  or  anti-B  antibodies 
in  vitro  as  outlined  in  the  procedure  in 
Ref.  8. 


Although  it  was  originally  thought 
that  differences  between  naturally 
occurring  and  hyperimmune  anti-A  or  B 
antibodies  could  be  discerned  by  their 
patterns  of  absorption  or  neutralization 
by  soluble  blood  group  substances,  this 
no  longer  appears  to  be  the  case. 
Licensed  blood  group  substance 
products  must,  however,  satisfactorily 
meet  arbitrary  minimum  potency  test 
requirements.  This  test  determines  their 
immunologic  reactivity  on  the  basis  of 
their  capacity  to  inhibit  the  agglutination 
of  group  A  red  blood  cells  by  anti-A  or 
group  B  red  blood  cells  by  anti-B.  In  the 
future,  test  methods  for  licensed  blood 
group  substances  may  be  developed 
wherein  the  products  will  be  compared 
to  reference  standards  which  have  been 
selected  to  meet  the  defined  conditions. 

4.  Safety  and  effectiveness.  Between 
1967  and  1970. 117  donors  received  A.  B. 
or  AB  substances  for  immune 
stimulation;  25  were  successfully 
stimulated,  of  whom  17  were  strong 
responders.  There  was  no  mention  of 
any  adverse  reaction  (Ref.  4). 

In  a  review  (Ref.  5)  of  341  immunized 
subjects  the  following  was  observed: 

One  subject  had  slight  fever  with  pain 
at  the  injection  site;  two  of  219  subjects 
had  mild  systemic  reactions  following 
the  injection;  one  subject  had  a  nonfatal 
anaphylaxis. 

In  general,  there  were  no  significant 
reactions  in  subjects  receiving  30  mg  of 
A  or  B  substance.  The  manufacturer 
estimated  that  a  few  thousand  persons 
are  deliberately  immunized  each  year. 

Until  early  1977  when  the  Bureau  of 
Biologies  published  immunization 
guidelines,  two  or  three  subcutaneous 
injections  of  1-  to  3-mg  doses  were  often 
given  at  intervals  ranging  from  2  to  4 
weeks  (Ref.  7).  Approximately  15 
percent  of  the  immunized  subjects 
responded  with  insignificantly  elevated 
isoagglutinin  titers.  Minor  side  efl^ects, 
such  as  cutaneous  wheal  reactions, 
occurred  in  1.8  to  3.6  percent  of  these 
subjects  and  were  easily  treated  with  an 
antihistamine. 


Table  i.— Antibody  Stimulation  by  Blood  Group  Specific  Substances  (Ref.  5) 
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More  recent  data  indicate  that  a 
relatively  high  proportion  of  subjects 
will  make  adequate  immune  responses  if 
they  are  not  immunized  too  frequently. 

Armour  Pharmaceutical  Company  in 
studies  cited  below  (Ref.  4J  required  an 


eight-fold  increase  of  anti-A  or  B  titer 
above  baseline  or  a  response  titer  equal 
to  or  greater  than  1/256  as  a  definition 
of  an  acceptable  immune  response. 

In  one  study.  Armour's  objective  was 
to  elicit  increased  anti-A  production 
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using  1  mg/mL  intramuscular  injections 
of  blood  group  substance  A  into  group  B 
subjects.  Of  89  recipients,  32  of  whom 
were  lost  to  foUowup.  63  percent  had 
good  responses.  The  rest  yielded 
unacceptable  titers  even  with  a  second 
injection  given  on  the  third  to  eleventh 
day.  Of  these  subjects,  19  had  been 
previously  immunized  (mean  of  22 
months  earlier;  range  6  to  32  months 
earlier).  Thirty-eight  subjects  had  had  no 
prior  immunization.  Evaluation  of 
subgroup  responses  within  this  study 
revealed  the  following: 

a.  Subjects  with  no  prior 
immunization  who  were  given  one 
injection  yielded  100-percent  acceptable 
responses. 

b.  Subjects  with  no  prior 
immunization  who  were  given  two 
injections  yielded  88-percent  acceptable 
responses. 

c.  Subjects  with  prior  immunization 
who  were  given  one  more  injection 
yielded  50-percent  acceptable 
responses. 

d.  Subjects  with  prior  immunization 
who  were  given  two  more  injections 
yielded  only  23-percent  acceptable 
responses. 

These  data  indicate  that  there  was  no 
improvement  in  responsiveness 
following  two  closely  spaced  injections 
of  blood  group  substances  and  that  the 
best  responses  occurred  in  subjects  who 
had  no  prior  immunization. 

In  a  parallel  study  by  the  Armour 
Company  designed  to  elicit  increased 
anti-B  production  in  group  A  subje'cts.  a 
0.9-mg  intramuscular  injection  was 
preceded  2  to  21  days  earlier  by  a  0.1-mg 
intradermal  test  injection.  Of  97 
recipients  in  this  study.  29  of  whom 
were  lost  to  followup,  64  percent  had 
acceptable  responses. 

The  subgroup  responses  were  as 
follows:  In  all  instances  the  first  does 
was  0.1  mg.  When  the  second  0.9-mg 
dose  was  given  2  to  3  days  later.  81 
percent  of  the  subjects  had  an 
acceptable  response.  If  the  second 
injection  was  given  4  days  later,  52 
percent  had  acceptable  responses,  and  if 
it  was  given  5  to  21  days  later,  only  32 
percent  had  an  acceptable  response. 

These  data  suggest  that  waiting  for 
more  than  3  days  between  the  skin  test 
and  the  intended  immunization  caused 
the  skin  test  dose  to  interfere  with  the 
response  to  intramuscular  immunization. 

In  another  pair  of  studies  by  Armour 
using  A  and  B  blood  group  substances 
for  immunization  of  group  O  subjects,  1 
mg  of  each  substance  was  given  in 
divided  doses,  both  on  the  same  day 
(0.1-mg  intradermal  plus  0.9-mg 
intramuscular)  to  a  group  of  recipients 
with  no  prior  immunization  with  these 
antigens.  In  55  group  O  subjects,  with  15 


lost  to  followup.  there  were  75  percent 
who  had  good  responses  with  anti-A. 
With  anti-B.  with  14  subjects  lost  to 
followup,  there  were  68  percent  who  had 
good  responses.  In  a  second  similar 
study  these  responses  in  group  O 
subjects  were  observed:  With  anti-A.  of 
51  subjects  with  13  lost  to  followup.  78 
percent  had  good  responses;  with  anti-B. 
of  51  subjects  with  14  lost  to  followup. 
56  percent  had  good  responses.  In  these 
studies,  there  were  no  adverse  reactions 
noted  except  for  occasional  pain  and 
swelling  at  the  injection  site. 

From  these  studies,  it  appears  that 
blood  group  substances  A  and  B  can 
elicit  simultaneous  anti-A  and  anti-B 
responses  in  group  O  subjects.  Blood 
group  substance  A  appears  to  be  slightly 
more  immunogenic  than  substance  B. 
Both  products  are  relatively  safe. 

Other  data  from  Ortho  Diagnostics, 
for  a  recently  licensed  product  not 
subject  to  this  review,  further  indicates 
the  safety  and  effectiveness  of  these 
substances  in  stimulating  anti-A  and 
anti-B  antibodies  (Ref.  6). 

Some  data  also  exist  about  the  use  of 
A,  B,  or  AB  substance  in  vivo  for 
neutralization  of  anti-A  and  B 
antibodies  in  factor  VIII  concentrate 
preparations.  This  is  not  an  indication  in 
the  labeling  of  these  products.  Although 
significant  hemolysis  is  recognized 
when  large  amounts  of  factor  VIII 
materials  (wet  and/or  dry)  are 
administered,  only  anecdotal  data  are 
available  about  the  effectiveness  and 
safety  of  in  vivo  use  of  A  and  B 
substance  to  prevent  such  hemolysis. 
Preliminary  observations  have  revealed 
that  the  substances  can  be  mixed  with 
factor  VIII  preparations  in  vitro  given  to 
reduce  or  eliminate  in  vivo  hemolysis 
without  observed  adverse  reactions 
(Ref.  7). 

5.  Label  analysis.  Pfizer,  bic,  made  no 
request  to  update  labels,  nor  has  it 
submitted  any  product  lots  for  release 
for  several  years.  Their  production  is. 
therefore,  essentially  defunct  and  their 
labeling  is  obsolete.  Their  labels  have 
no  clear  information  on  actual  dosage, 
side  effects,  precautions  (such  as 
asepsis),  contraindications  (regarding 
allergy  in  general  or  speciHcally 
regarding  equine  or  porcine  proteins),  or 
warning  regarding  use  in  female 
subjects  for  in  vivo  stimulation. 

The  newly  submitted  labeling  of 
Ortho  Diagnostics,  Inc.,  and  Armour 
Pharmaceutical  Co.  is  acceptable. 

6.  Benefit/risk  evaluation.  Side  effects 
are  so  infrequent  that  despite  varying 
rates  of  successful  stimulation  of  anti-A 
or  B  antibodies,  blood  group  specific 
substances  for  this  purpose  should 
continue. 


7.  Recommendations,  a.  The  products 
should  be  placed  in  Category  I  on  a 
generic  basis.  The  product  made  by 
Armour  should  be  placed  in  Category  I. 
Pfizer's  product  should  be  placed  in 
Category  IIIB  because  of  obsolete 
labeling  and  because  no  current 
effectiveness  data  are  available. 

b.  Bureau  of  Biologies  guidelines  and 
manufacturer's  labeling  should  indicate 
that  reimmunization  of  subjects  within 
less  than  a  year  is  likely  to  result  in  little 
or  no  response. 

c.  Further  studies  for  other  uses  are 
recommended.  Although 
Cryoprecipitated  Antihemophilic  Factor 
redissolved  in  saline  solution  and 
antihemophilic  factor  concentrate  can 
be  administered,  at  least  in  moderate 
quantities,  without  regard  to  the  blood 
group  of  the  recipient,  under  some 
circumstances  a  hemolytic  state  is 
induced.  This  reaction  can  be  managed 
by  administration  of  group  specific 
cryoprecipitated  antihemophilic  factor, 
but  at  times  this  is  not  practical.  The  use 
of  A  and  B  substance  to  neutralize  the 
residual  anti-A  and/or  anti-B  content  of 
pooled  cryoprecipitated  antihemophilic 
factor  and  antihemophilic  factor 
concentrate  should  be  investigated  as  an 
approach  to  this  problem. 
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24.  Cobra  Venom  Products 

Generic  Statement 

Cobra  venom  is  obtained  &om  mature 
cobra  snakes  (Naja  naja).  Lyophilized 
venom  is  subsequently  fractionated, 
reduced  to  a  powder,  and  later 
reconstituted  as  cobra  venom  solution.  It 
was  marketed  by  Hynson,  Westcott  & 
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Ehinning,  Inc.,  Baltimore.  N4D,  as 
"Cobroxin"™  and  in  combination  with 
Silicic  and  Formic  Acids  as 
"Nyloxin"™.  The  beneHcial  effects 
claimed  from  its  parenteral 
administration  is  the  alleviation  of 
intractable  pain. 

Three  main  activities  of  cobra  venom 
fractions  are  recognized:  the  hemolytic 
factor  (phosphatidases):  the  proteolytic 
factor  (proteases);  and  the  neurotoxic 
factor  (neurotoxins).  The  fractionation 
procedures  for  obtaining  the  cobra 
venom  product  were  designed  to 
eliminate  the  hemolytic  and  proteolytic 
factors  but  to  retain  the  neurotoxic 
factor.  Cobra  venom  solution  is  reported 
to  have  no  effect  on  hepatic  and  renal 
function  or  blood  clotting.  It  has  no 
addictive  properties  and  does  not  cause 
gastrointestinal  dysfunction. 

Most  of  the  published  reports  on  the 
use  of  cobra  venom  appeared  during 
1930  to  1945  (Refs.  1  through  33).  The 
pain  treated  war  associated  mainly  with 
malignant  conditions  or  was  secondary 
to  various  manifestations  of  arthritis. 
Cobra  venom  has  also  been  suggested 
for  the  relief  of  pain  associated  with 
chronic  angina,  vascular  crises,  migraine 
headaches,  and  neuroses.  Relief  of  pain 
in  malignant  diseases  has  been  reported 
in  as  high  as  60  to  70  percent  of  patients 
so  treated.  Cobra  venom  has  been 
mentioned  in  a  few  subsequent  reports 
(Refs.  34  through  46),  but  the  Panel  has 
found  only  one  published  report  relative 
to  human  use  in  the  last  10  years  (Ref. 
47). 

Cobra  venom  solution  was  first 
marketed  in  1952,  but  has  not  been 
advertised  to  the  medical  profession 
following  1957.  Only  a  few  thousand 
ampules  were  marketed  each  year. 

1.  Evidence  of  effectiveness.  There 
have  been  no  placebo-controlled  or 
double-blind  studies  of  pain  relief  with 
the  cobra  venom  products;  thus  there  is 
only  anecdotal  evidence  of 
effectiveness.  In  the  latest  report  (Ref. 
47)  only  5-  to  10-percent  effectiveness  is 
claimed  and  then  only  after  a  trial 
period  of  4  to  6  weeks. 

2.  Evidence  of  safety.  Occasional 
severe  vomiting  or  abdominal  cramps 
have  been  reported  (Refs.  21,  34  and  35). 
Other  reactions  observed  most 
frequently  are  hives,  diplopia,  and 
dizziness.  Cobra  venom  solution  must 
be  administered  by  deep  intramuscular 
injection  to  prevent  skin  and 
subcutaneous  reactions.  The  only 
contraindication  to  the  use  of  cobra 
venom  solution  cited  in  the  literature  is 
its  use  in  the  presence  of  acute  or 
chronic  respiratory  infection  (Refs.  25 . 
and  34). 

3.  Benefit/risk  evaluation.  There 
appears  to  be  little  substantiated  benefit 


and  no  known  serious  risk.  If  any 
therapeutic  effect  from  cobra  venom 
solution  can  be  demonstrated  by 
appropriate  studies  then  it  may  be  of 
value  in  an  attempt  to  reduce  narcotic 
addiction  in  chronic  pain. 

4.  Recommendations.  It  is 
recommended  that  Cobra  Venom 
Solution  and  Cobra  Venom  with  Silicic 
and  Formic  Acids  (Cobroxin  and 
Nyloxin)  be  placed  in  Category  UIB. 
During  the  Panel  deliberations,  the 
licenses  were  voluntarily  withdrawn  by 
the  manufacturer  on  May  17, 1978  for 
Nyloxin  and  September  30, 1979  for 
Cobroxin. 
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25.  Human  Plasma  as  a  Source  for 
Fractionation  Products 

1.  Plasma  as  a  source  for 
fractionation  products.  Human  plasma 
is  the  source  material  for  albumin, 
plasma  protein  fraction, 
immunoglobulins,  factor  VIII 
concentrate,  factor  IX  complex,  and 
blood  grouping  reagents.  The  major 
clinically  useful  plasma  fractions  that 
were  prepared  when  human  blood  was 
collected  in  glass  bottles  were  albumin 
and  gamma  globulin  (Ref.  1).  Since  these 
products  are  relatively  stable  on 
storage,  it  was  possible  to  salvage 
plasma  from  whole  blood  stored  at 
refrigerator  temperatures  for  21  days. 
Although  the  red  cells  are  no  longer 
suitable  for  use,  the  recovered  plasma 
can  be  used  as  a  source  of  derivatives 
such  as  albumin  and  gamma  globulin. 

When  blood  is  collected  in  glass 
bottles,  the  container  must  be  entered  to 
remove  the  plasma  following 
centrifugation  of  the  bottle  or 
sedimentation  of  the  blood.  Because  of 
the  potential  danger  of  bacterial 
contamination,  the  remaining  red  cells 
must  be  used  within  24  hours  or 
discarded.  The  basic  criteria  for  donor 
selection  when  collecting  blood  in  glass 
bottles  are  the  same  as  for  whole  blood 
to  be  used  for  transfusion  purposes.  The 


limiting  factor  for  frequency  of  donation 
by  this  procedure  is  the  donor's  ability 
to  regenerate  red  blood  cells  and 
maintain  iron  stores. 

As  methods  were  developed  for 
preparation  of  the  labile  coagulation 
product,  factor  VIII  (antihemophilic 
factor,  AHF],  it  became  necessary  to 
freeze  the  plasma  within  a  few  hours 
after  collection  of  blood  from  the  donor 
(Refs.  2  and  3).  Plasma  salvaged  from 
whole  blood  stored  at  refrigerator 
temperatures  for  more  than  4  to  6  hours 
is  not  suitable  as  a  starting  material  for 
preparation  of  factor  VIII  because  of  the 
attendant  loss  of  activity  (Ref.  4).  If  AHF 
concentrates  are  to  be  prepared,  it  is 
now  the  usual  practice  to  use  only 
plasma  frozen  while  fresh  and  stored  at 
-20°  Cor  lower. 

2.  Plasmapheresis.  Plasmapheresis  is 
a  procedure  whereby  plasma  is  removed 
from  whole  blood  and  the  cells  are 
returned  to  the  donor  as  an 
autotransfusion.  The  technique  had  been 
known  for  many  years  (Ref.  5),  but  with 
the  supplies  and  equipment  available 
earher  it  was  a  cumbersome  and 
inefficient  procedure  to  obtain  plasma. 
With  the  availability  of  plastic 
transfusion  equipment  it  became 
possible  to  separate  plasma  from  cells  in 
a  closed  system.  Thus,  with  little  danger 
of  contamination,  it  was  possible  to 
separate  the  plasma  from  whole  blood 
and  return  the  cells  to  the  donor  (Ref.  6). 

When  plasmapheresis  is  carried  out, 
the  donor's  ability  to  regenerate  cells 
and  to  maintain  iron  stores  are  no  longer 
limitations  on  the  frequency  of  donation 
of  plasma.  With  the  technique  of 
plasmapheresis,  the  limitations  are  the 
volume  of  blood  that  can  be  removed 
safety  from  the  circulation  acutely  and 
the  donor's  subsequent  ability  to  restore 
the  protein  which  has  been  removed. 
The  amount  of  blood  that  can  be 
removed  acutely  depends  on  the  donor's 
blood  volume,  which  is  proportional  to 
body  size.  On  the  basis  of  considerable 
experience  with  collection  of  whole 
blood,  it  was  established  that  at  least 
450  mL  of  blood  can  be  removed  without 
jeopardizing  the  health  of  the  donor. 
This  is  now  the  standard  transfusion 
unit.  It  became  general  practice  in 
plasmapheresis  to  collect  a  unit  of 
whole  blood,  separate  the  plasma,  and 
return  the  cells  to  the  donor  and  then 
collect  a  second  unit  of  blood  and  repeat 
the  process.  In  this  manner,  two  units  of 
about  250  mL  each  of  plasma  can  be 
obtained  at  one  time.  The  deficit  in  the 
donor's  circiilating  blood  volume  is 
promptly  restored  by  a  shift  of  fluid 
from  the  interstitial  space  as  well  as  by 
fluids  administered  during  the  blood 
collection  and  the  autotransfusion  of  the 
cells.  Since  there  are  approximately  6  g/ 


dL  of  plasma  proteins,  the  collection  of 
500  mL  of  planna  represents  a  loss  of 
approximately  30  g  of  protein  with  each 
such  procedure. 

3.  Donor  safety  considerations.  The 
frequency  with  which  plasmapheresis 
donations  can  be  made  without 
jeopardizing  the  donor's  health  depends 
on  the  rate  at  which  the  lost  proteins 
can  be  resynthesized.  During  intensive 
plasmapheresis  over  a  short  period  of 
time  in  which  5  liters  of  plasma  were 
removed  in  5  days,  normal  donors 
replaced  up  to  49  grams  of  protein  per   < 
day  (Ref.  7).  Protein  loss  in  excess  of 
this  amount  was  reflected  in  a  decrease 
in  the  total  senim  protein  (Ref.  7).  Two 
to  4  weeks  were  required  for  total  serum 
protein  and  albumin  to  return  to  normal 
levels  after  this  procedure,  but  1  to  3 
months  were  required  for  the  gamma 
globulins  to  return  to  normal  levels  (Ref. 

7)- 

Of  the  several  different  plasma 
proteins,  albumin  has  been  studied  more 
extensively.  Even  for  albumin,  there  are 
many  unanswered  questions  regarding 
its  homeostasis  in  health  and  disease 
(Ref.  8).  It  is  apparent  that  the  amount  of 
albumin  in  the  plasma  represents  only 
about  half  of  the  total  body  albumin 
pool.  The  remainder  is  in  interstitial 
fluids.  Following  loss  of  plasma  there  is 
a  shift  of  this  albumin  into  the 
circulating  plasma.  The  plasma  protein 
level  is  promptly  restored  toward 
normal  following  the  completion  of  a 
plasmapheresis  procedure  even  though 
there  is  a  net  loss  of  protein  (Ref.  6).  On 
the  basis  of  studies  done  in  patients  that 
lose  plasma  proteins  over  a  period  of 
time  as  a  result  of  bums,  renal  disease 
or  certain  gastrointestinal  disorders,  it  is 
apparent  that  there  is  a  limit  to  the 
body's  ability  to  compensate  for  protein 
loss  (Ref.  9).  The  ability  to  compensate 
depends  on  a  number  of  factors 
including  the  general  health  of  the 
individual  and  his/her  nutritional  status 
(Ref.  9).  Although  the  clinical 
manifestations  of  overt  deficiency  of 
albumin  are  well  recognized,  the 
possible  effects  of  a  borderline 
deficiency  are  as  yet  poorly  deRned.  The 
procedure  to  determine  total  serum 
protein  is  relatively  simple  and  rapid. 
The  procedure  to  determine  the  amounts 
of  specific  plasma  proteins  is  more 
complex.  It  is  ^nerally  considered  that, 
as  long  as  the  plasmapheresis  donor  is 
able  to  maintain  total  plasma  proieins  at 
established  normal  levels,  the  protein 
loss  being  incurred  is  not  detrimental  to 
the  individual.  However,  there  is  no 
simple  and  direct  way  to  determine  the 
protein  content  of  extravascular  spaces 
so  that  protein  reserves  cannot  be 
evaluated  (Ref.  10]. 
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There  have  been  several  retrospective 
studies  in  which  accumulated  data 
obtained  from  individuals  participating 
in  less  intensive  plasmapheresis 
programs  have  been  evaluated  (Refs.  11 
through  13).  Although  these  studies 
provide  valuable  information  on  the 
effects  of  long-term  plasmapheresis  on 
selected  individuals,  the  primary 
objective  was  to  obtain  plasma  and  not 
to  test  the  safety  of  the  procedure. 
Because  of  the  nature  of  the  studies,  it  is 
inevitable  that  those  who  tolerate  the 
procedure  best  will  elect  to  contintie, 
while  those  who  do  not  tolerate  the 
procedure  may  elect  to  withdraw  from 
the  program  voluntarily.  In  those 
individuals  who  participate  as 
plasmapheresis  donors  for  only  a  short 
while,  it  is  not  clear  whether  they 
withdraw  because  of  adverse  changes  in 
their  health  or  for  some  other  reason. 
However,  the  studies  do  indicate  that  as 
a  selected  group,  plasmapheresis  donors 
can  maintain  normal  plasma  protein 
levels  while  losing  up  to  1.000  mL  of 
plasma,  about  60  grams  of  protein,  per 
week  (Refs.  11  through  13). 

It  is  of  signiHcance  that  even  in  a 
group  of  plasmapheresis  donors  selected 
because  of  obvious  good  health  and 
robust  nutritional  status,  changes  in 
plasma  proteins  occurred  (Ref.  13). 
During  the  Hrst  4  months  an  increase  in 
alpha  globulins  occurred,  with  a 
decrease  in  immunoglobulins.  Thus  the 
total  protein  concentration  may  remain 
constant  since  the  decrease  in 
immunoglobulins  will  be  masked  by  the 
increase  in  alpha  globulins.  In 
individuals  continuing  on 
plasmapheresis  for  more  than  6  months 
there  was  a  trend  toward  levels,  but  the 
IgM  level  continued  to  decrease  in  those 
donors  studied  for  up  to  3  years. 

These  changes  occurred  in  individuals 
that  were  able  to  maintain  a  total 
protein  above  6  g/dL;  and  when,  if  there 
was  a  trend  toward  a  significant 
decrease  in  the  measured  proteins,  the 
intensity  of  the  plasma  withdrawal  from 
these  donors  were  decreased.  Although 
the  clinical  significance  of  decreased 
immunoglobulins  is  not  entirely  clear,  it 
is  apparent  that  individuals 
participating  in  an  intensive 
plasmapheresis  program  can  become 
partially  deHcient  in  immunoglobulins. 
For  the  present  it  appears  that  there 
should  be  careful  monitoring  of  each 
patient's  inununoglobulins,  particularly 
during  the  first  6  months,  and  if  total 
protein,  albumin,  or  immunoglobulin 
levels  fall  below  the  established  normal 
range,  the  procedure  should  be 
discontinued  at  least  until  normal 
protein  levels  are  reestablished. 


In  some  studies  it  has  been  noted  that 
enzymes  such  as  serura  glutamic 
oxaloacetic  transaminase  (SCOT)  and 
glutamic  pyruvic  transaminase  (SGPT) 
become  elevated  in  individuals 
undei]goiflg  intensive  plasmapheresis. 
These  enzymes  are  associated  with 
cellular  activity  of  the  liver  and  when 
present  in  the  serum  in  increased 
amounts  are  caesidered  to  be  an 
indication  of  hepatic  dysfunction.  It  is 
not  clear  if  this  represents  a  i^siologic 
response  to  increased  demands  for  the 
synthesis  of  pfoteins  or  represents 
clinically  significant  impairment  of 
hepatic  function.  It  may  be  that  a  change 
in  these  eiaynt/es  might  be  an  early 
indication  of  excessive  protein  loss. 
Currentiy  available  data  are 
inconclusive  on  this  point. 

Other  risks  of  plasmapheresis  to  die 
donor  include  the  possibility  that  the 
wrong  red  cells  will  be  returned  to  the 
donor.  Thus  the  technique  used  must 
include  a  system  for  positive 
identiBcation  of  the  donor  and  donor's 
cells. 

4.  Safety  of  plasma  obtained  by 
plasmapheresis.  As  with  all  blood 
products  there  is  a  risk  that  die  plasma 
obtained  by  plasmapheresis  may  be 
responsible  for  the  transmission  of 
hepatitis.  Although  the  risk  has  been 
reduced  by  the  requirement  that  all 
donors  be  tested  for  HBsAg,  there  is  still 
a  risk  of  both  hepatitis  B  and  so-called 
"non-A"  and  "non-B"  hepadtis  which  is 
not  detected  by  present  tests.  This  risk 
is  minimal  in  products  that  can  be 
inactivated  by  heating  such  as  albumin 
and  plasma  protein  fraction.  Products 
such  as  factor  VIII  concentrate  and 
prothrombin  complex  concentrates 
which  caniu)t  be  heated  carry  a  major 
risk  of  transmitting  hepatitis. 

5.  Evaluation  of  plasmapheresis 
regulations — a.  Medical  review  before 
repeated  donations.  The  protein  loss 
resulting  from  removal  of  approximately 
500  mL  of  plasma  as  currently  allowed 
in  a  plasmai^eresis  procedure  is 
equivalent  to  that  occurring  from  the 
collection  of  a  unit  of  whole  blood.  With 
whole  blood  donation  there  is  a  loss  of 
protein  in  red  cell  hemoglobin  in 
addition  to  the  plasma  proteins. 
However,  the  protein  loss  due  to  the 
donation  of  whole  blood  is  not  apt  to  be 
a  problem  because  of  the  limitations  on 
frequency  of  donation.  Provided  that 
plasmapheresis  is  done  no  more 
frequently  than  is  being  recommended 
by  the  Panel  for  donation  of  whole 
blood  (four  times  per  year)  the  protein 
loss  would  be  of  no  greater  consequence 
than  that  in  whole  blood  donors. 
However,  if  plasmapheresis  is  done 
more  frequently,  protein  abnormalities 


may  result  To  evaluate  this  possttMlity, 
specific  plasma  protein  detenninatioiia 
must  be  done  periodically  in  the  more 
intensely  plasmapberesed  donors,  it 
appears  more  appropriate  for  a  qualified 
physician  to  review  all  the  acramiilaled 
information  periodically  in  order  to 
evaluate  whether  or  not  an  individual 
should  continue  in  an  intensiw  serial 
plasmapheresis  program  than  to  peifuiiu 
a  physical  examination  prior  to  tlie 
initial  plasmapheresis  procedure. 

b.  Total  serum  protein  determinations. 
Ahhoogh  there  are  differences  of 
opinion  regarding  the  clinical 
significance,  there  is  adequate 
information  to  indicate  that  individuals 
undergoing  plasmapheresis  as  allowed 
by  the  current  regulations  do  experience 
changes  in  plasma  proteins.  The  Panel 
believes  that  plasmapheresis  should  not 
be  done  unless  the  total  serura  protein 
determined  prim-  to  donation  is  within 
the  established  normal  range. 

c.  Specific  plasma  protein 
determinations.  A  blood  sample  most 
now  be  obtained  prior  to  the  first 
plasmapheresis  for  determinations  of 
specific  plasma  proteins.  Currently,  the 
results  of  such  tests  must  be  available 
and  be  found  to  be  within  normal  limits 
within  21  days  after  the  sample  is 
drawn,  lliis  would  allow  coUectim  of 
the  plasma  from  8,000  mL  of  blood  prior 
to  evaluating  the  specific  plasma 
proteins.  The  results  of  these  tests 
should  be  evaluated  sooner  to  protect 
the  donor  that  may  have  preexisting 
protein  abnormalities. 

d.  Physical  examinations.  The  panel 
considered  on  several  occasions  the 
requirement  that  each  donor  shall  be 
examined  by  a  qualified  licensed 
physician  on  the  day  of  the  first 
donation  or  no  more  than  1  week  before 
the  first  donation  and  at  subsequent 
intervals  of  no  longer  than  1  year.  It  was 
noted  that  prior  to  the  donation  of  whole 
blood  and  at  subsequent  plannapheresis 
donations,  the  examination  is  permitted 
to  be  done  by  someone  under  the 
physician's  direction.  There  are 
informed  opinions  that  this  requirement 
and  the  requirement  for  determination  of 
specific  plasma  proteins  will  limit  the 
participation  of  volunteer  donors  in 
plasmaphereses  programs  (Ref.  14). 

e.  Donation  frequency.  Current 
regulations  allow  die  collection  of  ZOOO 
mL  of  whole  blood  per  week.  Thus  it 
would  be  possible  to  retain 
approximately  5Z  liters  of  plasma  pes 
year.  On  the  basis  oi  anecdotal 
inforaiation.  relatively  few  individuals 
are  actually  plasmapberesed  for  a  loqg 
period  of  time  ot  at  the  maximal  rate.  It 
appears  that  most  individuals  are 
plasmapberesed  at  the  maximum 
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allowable  rate  for  only  a  few  months 
and  then  discontinue.  Although  some 
drop  out  because  they  are  unable  to 
continue  to  meet  the  requirements,  there 
is  little  or  no  information  concerning 
why  most  individuals  discontinue 
donation. 

Current  regulations  allow 
plasmapheresis  to  be  done  at  the 
maximal  rate  provided  that  the  donor 
maintains  total  serum  proteins  above  6 
g/dL.  The  ability  of  the  donor  to 
maintain  plasma  protein  concentrations 
appears  to  be  a  more  important  criterion 
for  safety  than  the  amount  of  plasma 
retained  during  a  specific  time  period. 

Currently,  it  is  required  that  tests  for 
specific  plasma  proteins  be  done  at  least 
every  4  months  in  individuals  in  serial 
plasmapheresis  programs.  Diuing  this 
period  approximately  16,000  mL  of         . 
plasma  may  be  collected.  Since 
reductions  in  immunoglobulins  appear 
early,  this  volume  appears  to  be 
excessive.  It  appears  appropriate  to 
base  the  frequency  of  determination  of 
specific  plasma  protein  levels  on  both 
time  and  volume  of  plasma  collected. 
There  is  a  lack  of  firm  data  on  which  to 
base  a  recommendation  concerning  the 
degree  of  donor  safety  provided  by  the 
current  regulations  for  frequency  of 
plasmapheresis  and  the  volume  of 
plasma  that  may  be  retained. 

In  order  to  resolve  these  questions,  a 
prospective  and  retrospective  study  is 
needed.  The  objective  of  such  a  study 
would  be  to:  (1]  Evaluate  the  utility  of 
the  total  serum  protein  measurement  as 
an  indicator  of  protein  reserves,- (2) 
evaluate  the  significance  of  elevations  in 
livfcr  enzymes  such  as  SCOT  as  a 
reflection  of  developing  serum  protein 
abnormalities,  and  (3)  determine 
whether  or  not  individuals  discontinuing 
their  participation  in  plasmapheresis 
programs  do  so  because  of  health 
reasons  that  are  not  detected  by 
currently  required  tests. 

f.  Serological  test  for  syphilis.  There 
is  no  indication  that  the  current 
requirement  for  serologic  testing  for 
syphilis  protects  eitht:i  the  plasma  donor 
or  the  recipient  of  the  products  prepared 
from  source  plasma.  Most  of  the 
considerations  of  the  serological  test  for 
syphilis  discussed  for  whole  blood 
donors  apply  to  plasma  donors.  There 
are  no  data  to  support  the  value  of  the 
serological  test  for  syphilis  in  protecting 
the  quality  of  the  donated  plasma. 

g.  Plasma  obtained  by  techniques 
other  than  plasmapheresis.  It  is 
recognized  that  plasma  separated  from 
single  unit  donations  of  whole  blood  is 
also  an  important  source  of  material  for 
plasma  derivatives.  The  requirements 
for  donor  selection,  collection,  and 
initial  processing  of  this  source  of 


plasma  are  covered  in  the  Code  of 
Federal  Regulations  sections  on  Whole 
Blood  and  Single  Donor  Plasma  (21  CFR 
Part  640).  There  are  currently  no 
regulations  defining  conditions  of 
transportation  and  storage  of  single 
units  of  plasma  intended  for  preparation 
of  plasma  derivatives.  Some  units  of 
plasma  will  be  separated  from  whole 
blood  and  frozen  immediately  after 
collection.  These  units  are  essentially 
the  same  as  plasma  collected  by 
plasmapheresis.  The  regulations  should 
be  modified  to  include  these  recovered 
units  of  plasma  to  encourage  their  use. 

Plasma  separated  from  single  units  of 
whole  blood  more  than  6  hours  after 
collection  are  not  a  good  source  of 
factor  VIII.  However,  such  plasma  is  a 
useful  source  of  other  plasma 
derivatives  and  its  use  should  be 
encouraged. 

6.  Recommendations,  a.  The 
requirement  for  serologic  testing  for 
syphilis  should  be  discontinued. 

b.  Regulations  should  be  modified  to 
require  that  no  more  plasma  than  can  be 
obtained  from  approximately  2,000  mL 
of  whole  blood  be  retained  within  21 
days  of  the  first  plasmapheresis 
procedure  unless  a  qualiFied  physician 
has  evaluated  all  of  the  accumulated 
information,  including  resuts  of  tests  for 
specific  plasma  proteins. 

c.  The  requirement  for  a  physician  to 
conduct  an  examination  prior  to  a  donor 
participating  in  a  serial  plasmapheresis 
program  should  be  discontinued 
providing  adequate  safeguards  for  the 
donor  are  develop^  to  allow  other 
trained  personnel  to  screen  the  donor 
for  acceptability. 

d.  Regulations  should  be  modified  to 
require  the  testing  for  specific  plasma 
proteins  at  least  every  4  months  or 
following  the  collection  of  12,000  mL  of 
whole  blood  (approximately  6,000  mL  of 
plasma),  whichever  comes  first.  In  order 
for  an  individual  to  continue  as  a 
plasmapheresis  donor,  the  results  must 
be  evaluated  by  a  qualified  licensed 
physician  and  be  determined  to  be 
within  the  established  normal  range. 

e.  Regulations  should  be  promulgated 
to  permit  an  individual  donor  to 
participate  in  a  single  plasmapheresis 
procedure  in  lieu  of  a  single  donation  of 
whole  blood,  abiding  by  the  rules 
governing  donor  qualification  and  the 
frequency  of  whole  blood  donations  and 
providing  that  the  total  plasma  protein 
level  is  determined  as  is  presently  done 
for  each  plasmapheresis  procedure. 
Such  donors  should  be  excluded  from 
participation  in  any  plasmapherisis 
program  in  which  more  frequent 
plasmaphereses  are  permitted  unless 
physical  examination,  specific  protein 
determinations,  and  other  donor 


requirements  of  21  CFR  Part  640. 
Subpart  G.  are  met  upon  (he  second  visit 
in  any  3-month  period.  Furthermore,  all 
donors  engaged  in  plasmapheresis  more 
frequent  than  4  times  per  year  (every  3 
months)  shall  be  excluded  as  donors  of  - 
whole  blood  unless  at  the  time  of  blood 
donation  the  person  is  examined  and 
certified  by  a  physician  to  be  in  good 
health.  Written  informed  consent  should 
be  required  from  each  plasmapherisis 
donor  after  the  hazards  of  the  procedure; 
are  explained  to  the  prospective  donor 
by  a  qualified  person. 

f.  A  prospective  and  retrosspective 
study  should  be  done  to  determine  the 
health  effects  on  the  donor  participating 
in  serial  plasmapheresis  as  it  is 
currently  permitted.  Such  a  study  is 
necessary  to  determine  whether  or  not 
existing  requirements  in  regard  to 
amount  and  frequency  are  appropriate. 

g.  Regulations  should  be  promulgated 
to  encourage  the  utilization  of  single 
donor  plasma  recovered  from  whole 
blood  collections  as  a  source  of  plasma 
for  fractionation. 
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26.  Donor  itnmnnirjirinn  and 

Hyperinununizatioa 

Human  donors  of  blood  components 
serve  as  the  resotirce  for  several 
materials  used  to  prepare  products 
reviewed  by  the  Panel.  Many  of  these 
donors  are  subjected  to  immunization  or 
hyperimmunization  procedures  to 
produce  materials  with  hi^er  antibody 
levels.  Therefore,  the  Panel  reviewed 
these  techniques  which  are  similar  for 
several  products. 

1.  Immunization  with  blood  group 
antigens.  The  initial  studies  which 
demonstrated  the  red  blood  cell  antigens 
of  the  ABO  system  were  done  with  sera 
from  humans.  Since  that  time  human 
serum  has  been  the  primary  source  of 
reagents  to  identify  human  red  blood 
cell  antigens.  As  a  result  of  blood 
transfusion  or  pregnancy,  individuals 
are  exposed  to  antigens  not  present  on 
'iieir  own  red  cells  and  may  produce 
alloantibodies  active  against  the  foreign 
antigens.  Although  a  blood  transfusion 
will  introduce  a  number  of  foreign  red 
cell  antigens,  the  antibody  response  is 
not  alway  predictable.  The  antigens  may 
be  poor  immunogens  and  produce  no 
detectable  antibody  response.  One  of 
the  antigens  may  be  particularly 
immunogenic,  and  the  only  detectable 
response  will  be  an  antibody  that  is 
specific  for  that  antigen.  More  than  one 
of  the  antigens  may  be  immunogenic 
and  result  in  formation  of  multiple 
antibodies  that  react  with  more  than  one 
type  of  antigen.  Sera  containing 
antibodies  which  are  reactive  with  more 
than  one  antigen  may  not  be  suitable  for 
processing  into  reagents.  The  desired 
immune  response  in  respect  to  an 
antiserum  for  reagent  purposes  is  to 
elicit  a  potent  antibody  which  is 
reactive  with  a  single  antigen. 

The  initially  available  blood-grouping 
reagents  were  obtained  from  the  plasma 
of  individuals  that  had  developed 
antibodies  as  a  result  of  pregnancy  of 
the  transfusion  of  blood.  In  general  the 
amount  of  antibody  available  from  an 
individual  donor  decreases  with  time 
following  exposure  to  the  antigenic 


materiaL  It  was  found  that  more  potent 
antiseia  could  be  obtained  by 
reexpoaing  these  antibody-producing 
individuals  to  the  antigenic  stimulus. 
Red  blood  cells  of  known  antigenic 
composition  are  used  for  these 
immunizations.  Red  blood  cells  are  not 
ideal  antigens  since  they  contain  a 
number  of  different  ant^ens,  each  of 
which  may  be  immunogenic  and  may 
elicit  an  antibody  response.  Tlius  in  an 
attempt  to  increase  the  amount  of  one 
antibody,  a  second  antibody  may  be 
produced.  To  minimize  this  possibility  it 
is  necessary  to  identify  the  antigens  of 
both  the  red  cells  to  be  injected  and  the 
individual  being  immunized. 

Current  guidelines  indicate  that  all 
donors  and  recipients  shall  be 
phenotyped  for  C,  D,  £,  c.  e.  Kell  and 
Fy*.  Except  for  the  specific  blood  group 
antigen  intended  to  stimulate  antibody 
response,  the  donor  and  recipient 
phenotypes  for  the  above  listed  blood 
group  antigens  should  be  identical. 
Since  these  factors  are  relatively  highly 
antigenic,  matching  for  all  but  the 
desired  antigen  will  reduce  the 
incidence  of  second  antibody  responses 
which  make  the  plasma  donor  useless. 
Although  more  extensive  phenotyping 
and  matching  is  desirable,  it  is  not 
presently  required. 

a.  Blood  Group  A  and  B  antigens.  The 
ABO  system  must  be  considered 
separately  form  the  point  of  view  of 
donor  immunization  since  immunogenic 
materials  with  A  and  B  specificities  are 
widely  present  in  the  environment;  thus 
antibodies  develop  "naturally"  because 
immimization  followed  by  antibody 
response  occurs  spontaneously  without 
deliberate  exposure  to  antigenic 
materials  by  blood  transfusion.  Thus, 
with  rear  exceptions,  individuals  lacking 
the  A  antigen  on  their  red  blood  cells 
have  anti-A  antibodies  in  their  plasma 
and  individuals  lacking  the  B  antigen  on 
their  red  blood  cells  have  anti-B. 
Substances  which  function  like  the  red 
blood  cell  antigens  A  and  B  also  can  be 
obtained  from  varous  nonhuman  sources 
(see  the  section  on  Blood  Group 
Substances  A  and  B).  These  A  and  B 
substances  are  used  to  stimulate  the 
production  of  anti-A  or  anti-B  antibodies 
in  selected  individuals.  Most  of  the 
problems  related  to  the  use  of  himian 
red  blood  cells  as  antigens  are  thus 
avoided. 

b.  Rbo{D)  antigen.  When  it  was  found 
that  Rh  immune  globulin  was  effective 
in  prevention  of  sensitization  of  Rh- 
negative  women  by  the  Rho(D)  antigen, 
the  need  for  human  plasma  containing 
anti-D  antibody  increased.  In  order  to 
obtain  this  antibody  in  sufficient 
quantities  to  meet  the  apparent  need  for 
prophylaxis,  it  became  common  practice 


to  immunize  sdectcd  Rb-negative 
indtviduala  intentionally  with  red  blood 
cells  containing  the  D  antigen.  It  was 
rationalized  that  the  presence  of  a  blood 
group  ^>ecific  antibody  such  aa  anti-O  is 
of  no  immediate  harm  to  a  male.  The 
potential  danger  to  a  male  is  that  if  the 
individual  requires  a  blood  transfosioo, 
it  would  be  essential  that  only  Rh- 
negative  blood  be  used.  It  is  assumed 
that  there  would  be  no  problem  in 
locating  the  required  biood  since  donor 
blood  is  routinely  tested  for  the 
presence  of  Rh,  (D),  and  approximately 
15  percent  of  the  population  are  Rh- 
negative.  The  donm'-recipient  cross 
match  test  for  compatibility  provides 
another  safeguard.  For  obvious  reasons 
it  is  not  appropriate  to  stimulate  anti^ 
antibody  formation  in  women  who  are 
potentially  childbearing. 

Current  guidelines  allow 
immunization  of  Rh-negative  men  with 
Rho(D}  cells  provided  die  protocol  is 
filed  with  the  Director,  Bureau  of 
Biologies.  The  maximum  volume  of  red 
blood  cells  used  shaU  not  exceed  SO  mL 
within  any  4-month  period.  Subjects  not 
responding  after  receiving  a  total  of  150 
mL  of  red  blood  cells  shall  be  dropped 
from  the  program.  Smaller  volumes  of 
red  blood  cells  have  been  shown  to 
elicit  an  antibody  response  in  some 
individuals.  However,  these  volumes 
may  be  too  low  to  elicit  the  desired 
antibody  response  in  those  now  being 
exposed.  The  dosage  schedule  should  be 
based  on  the  minimal  red  cell  exposure 
that  will  produce  the  maximum  results 
most  often  in  the  exposed  individuals. 
The  Panel  feels  that  since  intentional 
immunization  to  produce  anti-D  has 
been  done  for  a  number  of  years,  the 
most  effective  dose  schedide  could  be 
derived  from  the  existing  records  of  the 
manufacturers.  This  supposedly 
proprietary  information  was  not 
submitted  by  the  various  manufacturers. 

C  Donor/recipient  selection  and 
safety.  It  is  required  that  all  donor  blood 
be  tested  for  A,  B,  and  D  antigens.  Thus 
there  is  a  great  demand  for  reagents  to 
test  for  those  antigens.  The  use  of 
reagents  for  other  red  blood  cell 
antigens  is  more  limited.  However,  there 
is  a  need  for  reagents  to  identify  other 
red  blood  cell  antigens  in  order  to 
provide  compatible  blood  in  certain 
problem  situations.  To  obtain  these 
reagents,  it  is  common  practice  to  obtain 
plasma  from  individuals  that  already 
have  a  demonstrable  antibody.  It  is 
rationalized  that  once  an  antibody  has 
developed  there  is  UtUe  additional 
danger  in  stimulating  that  individual 
with  an  appropriate  antigen. 

Since  production  of  antibody  of  more 
than  one  specificity  is  imdesirable. 
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identification  of  the  antigenic 
characteriytics  of  the  red  blood  cells  of 
both  the  recipient  and  the  donor  is 
essential.  In  spite  of  careful  selection  of 
the  cells  to  be  injected,  there  remains  a 
possibility  that  additional  antibodies 
may  be  produced.  It  is  not  practical  to 
remove  the  unwanted  antibodies  and 
thus  modify  the  specificity  of  the  sera. 
Therefore,  when  multiple  antibodies  are 
produced  by  a  donor  of  antibody,  the 
recipient  individual  is  exposed  to  all  the 
risks  of  immunization  but  would  receive 
none  of  the  monetary  benefits 
contingent  upon  becoming  a  donor.  In 
essence,  the  immunization  procedure  is 
a  series  of  blood  transfusions  of 
variable,  usually  small  size.  The  risks  to 
the  recipient  are  the  same  as  those  of  a 
blood  transfusion  given  for  therapeutic 
purposes. 

Since  red  blood  cells  are  used  for  the 
immunogenic  material  the  recipient  is 
exposed  to  the  risk  of  hepatitis!  At  the 
present  time  it  is  not  possible  to 
eliminate  this  risk.  However,  by     " ; 
carefully  monitoring  the  donors  end 
recipients  and  limiting  the  number  of 
individuals  used  as  red  cell  donors,  the 
risk  can  be  minimized.  In  some 
programs  of  immunization  of  donors,  the 
red  cells  fttjm  some  donors  have  been 
used  to  immunize  a  number  of  different 
individuals.  As  no  evidence  of  hepatitis 
has  been  detected  in  the  recipients,  this 
would  indicate  that  it  is  unlikely  that  the 
donor  bloods  have  been  transmitting 
hepatitis.  However,  the  fact  that  the 
donor  blood  was  not  responsible  for 
transmission  of  hepatitis  in  the  past 
cannot  be  taken  to  mean  that  the  donor 
cannot  transmit  hepatitis  in  the  future  if 
he  unknowingly  acquires  an  infection. 
Thus  both  the  donors  of  cells  used  for 
immunization  and  the  recipients  of  these 
cells  must  be  continually  monitored  for 
evidence  of  hepatitis.  If  it  were  possible 
to  freeze-preserve  sufficient  amounts  of 
cells  to  be  used  for  immunization,  failure 
of  transmission  of  the  disease  with  the 
first  portion  of  the  cells  would  be  strong 
evidence  that  the  remaining  frozen  cells 
were  "hepatitis  free."  However,  under 
existing  practices,  freeze-preserved  cells 
are  rapidly  used  and  new  cells  must  be 
obtained  frequently. 

2.  Immunization  with  other  antigens. 
Antibodies  with  specificity  for  antigens 
outside  the  red  blood  cell  systems  are 
also  needed.  These  are  antibodies 
against  various  infectious  agents. 
Individuals  found  to  have  these 
antibodies  may  be  plasmapheresed 
sometimes  following  hyperimmunization 
with  the  microbial  antigen.  The 
indications  for  effectiveness  and  safety 
of  these  other  immune  globulin  products 
are  outside  the  purview  of  this  Panel. 
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However,  to  the  extent  that  source 
plasma  is  used  in  the  preparation  of  the 
immune  globulins,  these  immunization 
procedures  %idll  be  considered  briefly  in 
the  recommendations.     ' 

3.  Recommendations-'-^. 
Immunizations  for  production  ofanti-A 
andanti-B.  There  appears  to  be  no  need 
to  use  red  blood  cells  for  the  purpose  of 
stimulating  the  formation  of  anti-A  and 
anti-B  antibodies.  Immunization  for  this 
purpose  should  be  conducted  with  blood 
group  s'ubstances  A  and  B,  used 
according  to  their  licensed  use  (see  the 
section  on  Blood  Group  Substances  A 
and  B). 

b.  Immunization  with  red  blood  cells. 
Much  of  what  has  been  done  in  the  past 
was  done  empirically  and  the  Panel  was 
unable  to  obtain  complete  data  about 
these  practices  from  the  collectors  of 
Source  Plasma  (Human).  Until  such 
information  is  available,  the  Panel  is 
limited  in  what  it  can  recommend  that 
will  not  jeopardize  the  availability  of 
essential  reagents  on  one  hand  and  yet 
provide  reasonable  safeguards  to  the 
individual  being  immunized  on  the 
other.  The  Panel  recognizes  that  such 
things  as  the  amount  of  antigenic  red 
cells  used  as  a  primary  immunizing 
dose,  the  amonnt  of  red  cells  and 
frequency  of  administration  of  the 
stimulating  doses,  and  the  antigenic 
composition  of  the  cells  of  the  donor  and 
the  recipient  are  critical  variables  in 
producing  the  desired  immune  response. 
At  the  same  time  the  Panel  cannot 
condone  indiscriminately  exposing 
individuals  to  what  is  essentially  the 
risk  of  a  blood  transfusion  not  for 
therapeutic  purposes. 

(1)  Although  the  risk  of  transmitting 
hepatitis  can  be  minimized,  it  cannot  be 
eliminated.  The  Panel  concurs  with 
current  guidelines  which  indicate  that 
cells  from  a  new  donor  should  be  given 
to  no  more  than  three  recipients  during 
the  initial  6  months  of  his/her  use  as  a 
donor. 

If  no  evidence  of  hepatitis  occurs  in 
the  three  recipients  or  in  the  donor 
during  the  6-month  period  the  donor's 
cells  may  be  used  in  routine  stimulation. 
The  Panel  feels  that  no  donor  can  be 
considered  permanently  safe  and  that 
all  donors  and  recipients  must  be 
continually  monitored  for  evidence  of 
hepatitis.  Recipients  should  be  exposed 
to  blood  products  from  as  few  different 
donors  as  is  practical. 

(2)  Although  the  Panel  feels  that 
freeze-preserved  red  cells  of  known  low 
risk  of  hepatitis  should  be  used  where 
possible,  more  data  are  needed  before 
making  an  unqualified  recommendation. 
The  inmiunogenicity  of  frozen  red  cells 
should  be  established. 

I 


(3)  The  Panel  recommends  that  more 
extensive  phenotyping  and  matching  of 
donors  and.recipients  of  red  cell 
antigens  should  be  required  and  shodd 
include  )K*  of  the  Kidd  system,  Lu*  and 
Lu**  of  the  Lutheran  system,  k  (Cellano) 
of  the  Keli  system  and  both  S  and  s  of 
the  MNSs  system.  The  rational  of  this 
extended  typing  is  mentoned  above. 

(4)  The  Pfinel  recommends  that 
women  who  are  potentially  child-  ' 
bearing  should  not  be  inmiunized  for 
either  the  purpose  of  increasing  titers  of 
existing  antibodies  or  for  de  novo 
immunization.  This  recommendation 
does  not  exclude  plasmapheresis  of 
women  with  existing  antibody. 
However,  because  of  the  danger  of 
producing  antibodies  with  another 
specificity,  wonwn  should  not  be  given 
red  blood  cells  to  maintain  the  titer  of 
antibody.. 

(5)  In  the  absence  of  information 
about  dosage  schedules  commonly 
employed  by  industry  for  the  stimulation 
of  anti-Rho  (D)  antibody,  the  Panel 
recommends  that  the  current  FDA 
guidelines  be  retained  until  such  time  as 
there  are  sufficient  data  to  indicate  how 
or  if  they  should  be  modified.  '  ■ 

(6)  De  novo  immunization' for 
specificities  othef  RhO  (D)  should  only 
be  performed  under  investigational  new 
drug  procedures.  Such  immunization 
protocols  should  be  considered  on  an 
individual  basis.  The  Panel  was  not 
provided  with  sufficient  information  to 
justify  these  de  novo  immunizations. 
Although  it  would  be  ideal  to  have 
available  potent  reagent  antisera  for  all 
known  red  blood  cell  antigens,  the  risks 
of  routine  de  novo  inununization  appear 
to  be  too  great  to  justify  the  benefits. 

(7)  Current  guidelines  allow  for 
injection  of  red  blood  cells  into 
individuals  with  preexisting  antibodies. 
Up  to  4.0  mL  red  blood  cells  can  be 
given  as  a  single  injection.  This  volume 
may  be  administered  up  to  five  times  in 
a  single  month,  but  not  more  than  40  mL 
can  be  given  wifliin  any  6-month  period, 
the  Panel  feels  that  these  guidelines  are 
arbitrary  and  based  on  a  "best  guess" 
logic.  However,  in  the  absence  of 
adequate  data,  it  is  recommended  that 
these  guidelines  be  retained  until  such 
time  as  more  data  indicate  how  and  if 
they  should  be  modified. 

(8)  Only  licensed  products  should  be     • 
used  for  stimulating  antibody  formation. 
If  no  licensed  products  are  available, 
nonhcensed  materials  may  be  used  with 
specific  approval  from  the  Director  of 
the  Bureau  of  Biologies.    .  .   ..       ,       ... 
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27.  FDA's  Response  to  tbe  Paners 
llecommendadons 

FDA  is  responding  to  the  Panel's 
recommendations  as  fotFows: 

1.  The  Panel  reviewed  many  blood 
products  only  on  a  generic  basis,  and 
the  Panel's  recommendations  are 
intended  to  apply  to  all  products  in  that 
generic  category.  In  other  cases,  the 
Panel  identlHed  and  made 
recommendations  concerning  certain 
individual  licensed  products  in  addition 
to  recommendations  concerning  that 
generic  category  of  products.  FDA 
considers  the  recommendations      -'i  -    - 
concerning  the  individual  product, 
where  differing,  to  supersede  that 
applied  to  the  generic  category. 

The  Panel  recommended  that  blood 
and  blood  derivatives  be  grouped  into 
regulatory  categories  aa  follows: , 

1.  Category  I.  biological  products  . 
determined  to  be  safe,  effective,  and  not 
misbranded  (and  may  continue  in 
interstate  commerce]:  Whole  Blood 
(Human)  ACD;  Whole  Blood  (Human) 
CPD:  Whole  Blood  (Human)  Modifled- 
Platelets  Removed;  Whole  Blood 
(Human)  Modified-Antihemophilic 
Factor  Removed;  Red  Blood  Cells 
(Human)  Frozen;  Red  Blood  Cells 
(Human)  Deglycerolized; 
Cryoprecipitated  Antihemophilic  Factor 
(Human);  Single  Donor  Plasma  (Human); 
Single  Donor  Plasma  (Human),  Fresh 
Frozen;  Normal  Serum  Albumin 
(Human);  Plasma  Protein  Fraction-;  >' 
(Human);  Antihemophilfc  factor 
(Human);  Factor  IX  Complex  (Human); 
Factor  IX  Complex  (Human)  (Konyne). 
Miles  Laboratories,  Inc.  (formerly  Cutter 
Laboratories,  Inc.),  License  No.  8;  Factor 
IX  Complex  (Human)  (Proplex)..  for  the 
treatment  of  congenital  factor  IX 
deficiency,  Travenol  Laboratories,  Inc., 
Hyland  Therapeutics  Division,  License 
No.  140;  Rho  (D)  Immune  Globulin 
(Human);  Thrombin  (for  in  vitro  use), 
Ortho  Diagnostics,  Inc.,  License  No.  156; 
Thrombin,  Topical  (Bovine),  Parke- 
Davis,  Division  of  Warner-Lambert  Co., 
License  No.  1;  Blood  Grouping  Serum 
(all  products);  Reagent  Red  Blood  Cells 
(Human)  (all  products);  anti-Human 
Serum  (all  products);  licensed  third 
generation  hepatitis  testing  reagents; 
Antivenin  (Crotalidoe)  Polyvalent; 
Antivenin  (Micmnis  fulvius);  Antivenin 
[Latrodectus  mactans);  Blood  Group 
Substance  A,  B,  AB,  Armour 
Pharmaceutical  Co..  License  No.  149; 
Normal  Horse  Serum. 

The  Panel  found  Normal  Serum 
Albumin  (Human)  (NSA)  to  be  safe  and 
effective  and  not  misbranded,  and 
recommended  that  the  product  be 
placed  in  Category  I.  This 
recommendation  applied  to  NSA 


derived  from  venous  blood  sources  and 
that  derived,  all  or  in  part,  from 
placental  sources.  At  the  time  of  the 
Panel's  review,  one  manufacturer,  Parke, 
Davis  &  Co.  (since  April  15, 1880,  named 
Parke-Davis,  Division  of  Warner- 
Lambert  Co.),  License  No.  1,  was  using  a 
venous  plasma  and  placental  mixture  as 
the  source  material  for  NSA. 
Subsequently,  the  Parke-Davis  product 
license  was  amended  at  the 
manufacturer's  request  to  exclude  the 
use  of  placental  materials.  Another 
manufacturer.  Michigan  Department  of 
Public  Health  (formerly.  Bureau  of 
Laboratories,  Michigan  Department  of 
Public  Health).  License  No.  90,  hat.  . 
discontinued  the  fractionation  of 
placental  source  materials  for  several 
years,  but  its  product  license  stiU  '  ,.  . 
provides  for  the  optional  use  of 
placental  materials  in  the  manufacture 
of  NSA. 

In  its  discussions,  the  Panel  noted  the 
potential  existence  of  several  hazardous 
substances  in  the  placental  NSA  product 
for  which  there  were  inadequate  data  to 
determine  the  extent  of  the  hazard  or 
the  impact  of  these  substances  upon  the 
users  of  the  product.  The  findings  of  the 
Panel  related  to  the  safety  and 
effectiveness  of  NSA  from  placental 
sources  are  discussed  below. 

(i)  The  Panel  observed  that  unlike 
units  of  venous  blood  or  plasma, 
placentas  are  not  individually  tested  for 
hepatitis  B  surface  antigen  (HBsAg).  As 
a  result,  it  is  possible  that  sufficient 
amounts  of  HBsAg  may  be  carried  over 
from  placental  source  material  to  act  as 
an  immunogen  for  recipients  of  the  final 
product.  Accordingly,  the  Panel 
suggested  that  NSA  from  placental 
sources  be  tested  for  its  immunizing 
potential. 

Section  610.40(a)  of  the  biologies 
regulations  requires  that  each  donation 
of  blood  or  plasma  used  in  preparing  a 
biological  product  be  tested  for  the 
presence  of  HBsAg  by  a  method  having 
a  defined  sensitivity  (a  third  generation 
test).  (Note:  unless  otherwise  identified, 
all  existing  regulations  referenced  in  this 
Response  are  in  Tide  21  of  the  Code  of 
Federal  Regulations.)  Although  FDA  has 
not  in  the  past  required  the  testing  of 
each  placental  unit  for  HBsAg,  potential 
placenta  donor  populations  have  been 
screened  for  HBsAg,  periodically.  This 
testing  was  not,  however,  done  in  a 
manner  which  made  it  possible  to  link 
the  results  with  individual  placental 
units,  nor  was  the  sensitivity  estabUshed 
for  the  test  used. 

(ii)  The  Panel  observed  that  women  in 
labor  are  more  likely  to  have  received  a 
variety  of  drugs  than  are  blood  donors 
from  the  general  population.  Therefore, 
placental  source  materials  may  contain 


significant  amounts  of  potentially 
dangerous  drugs  which  are  absent,  or 
may  be  present  in  lesser  quantities,  in 
venous  plasma.  The  extent  to  which 
these  drags  are  carried  through  to  the 
final  product  is  not  known.  "Hie 
possibility  that  penicillin  may  be  carried 
over  into  tbe  final  product  was  of 
particular  concern  to  the  PaneL  in  a 
closed  Panel  session.  Parice-Davis 
representatives  presented  assay  resuhs 
which  showed  that  there  was  no 
detectable  penicillin  in  two  lots  of  their 
final  product.  The  Panel  was,  however, 
unable  to  determine  the  sensitivity  of ' 
the  microbiological  assay  method  used. 
Accordingly,  the  Panel  recommended 
that  a  significant  number  of  lots  be 
tested  by  a  sensitive  assay  for  the 
presence  of  penicillin  allergen. 

(iii)  The  Panel  expressed  concern  tfut 
a  variety  of  biological  substances, 
present  in  placental  soim:e  material  but 
absent  in  venous  plasma,  may  be  bound 
by  albumin  and  carried  over  into  the 
final  product.  Several  biological 
substances  were  identified  in^uch  in  fact 
are  carried  over  to  the  product  Tbe 
Panel  recommended  that  tbe  labeling  of 
albumin  prepared  from  placental 
sources  inform  users  that  a  variety  of 
biological  materials  may  be  present  in 
small  amounts. 

(iv)  During  Panel  discussions  it  wa» 
noted  that  although  minimal  data  were 
available  concerning  the  osmotic 
effectiveness  of  albumin  prepared  bam 
venous  plasma,  no  data  crniceming  tbis 
subject  were  available  iot  allnfinin  bom 
placental  sources.  Although  the  Panel 
did  not  mention  this  absence  of  data  in 
its  Final  Report  the  agency  now 
considers  this  information  necessary  to 
demonstrate  the  effectiveness  of  the 
product  in  providing  the  intended 
osmotic  activity  in  Uie  blood  of  the 
recipient. 

FDA  agrees  with  the  Panels'  findings. 
The  agency  has  carefully  considered  the 
findings  of  the  Panel  and  has 
determined  that  the  available  data  are 
insufficient  to  classify  Normal  Serum 
Albumin  (Human)  derived  wholly  or 
partially  from  placental  sources  as  being 
safe,  effective,  and  not  misbranded  for 
its  intended  uses.  In  addition,  the 
agency  finds  that  because  \here  remain 
signficant  questions  concerning  the 
product's  safety,  the  potential  risks  from 
use  of  this  product  outweigh  its  potential 
benefits.  Accordingly,  FDA  proposes 
that  Normal  Serum  Albumin  (Human), 
when  manufactured  wholly  or  partially 
from  placental  source  materials,  be 
placed  in  Category  lUB,  rather  than 
Category  I  as  recommended  by  the 
Panel. 
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Under  i  e01^f)<  FDA  |voposes  to 
revoke  the  product  license  for  Normal 
Serum  Albumin  (Human)  held  by  the 
Michigan  Oepfulment  of  Public  Health. 
In  the  near  future.  FDA  intends  to 
publish  a  Notice  of  Opportimity  for 
Hearing  (NOH)  to  revoke  the  license  for 
the  product,  unless  the  liceasee  applies 
to  amend  its  license  to  exclude 
placentas  as  an  optional  source 
material. 

Based  upon  the  available  evidence. 
FDA  Agrees  that  Plasma  Protein 
Fraction  (Human)  (PPF]  should  be 
considered  safe  and  effective  for  its 
indicated  uses.  The  agency  notes, 
however,  that  several  significant 
unresolved  questions  about  PPF  remain 
which  are  relevant  to  a  complete 
assessment  of  the  safety  and 
effectiveness  of  this  product.  See 
paragraphs  17.  21.  and  22.  of  FDA's 
response  to  the  Panel's 
recommendations.  Laboratories  at 
FDA's  Center  for  Drugs  and  Biologies 
(CDB)  are  investigating  some  of  these 
questions  related  to  the  safety  and 
effectiveness  of  PPF.  Upon  completion 
of  these  studies.  FDA  intends  to 
reassess  the  safety  and  efFectiviness  of 
PPF  and,  if  necessary,  propose 
appropriate  administrative  or  regulatory 
action.  (Note:  FDA's  Bureau  of  Biologies 
and  Bureau  of  Drugs  have  been  merged 
to  form  the  Center  for  Drugs  and 
Biologies  (see  49  FR  14931:  April  16. 
1984).)  The  regulatory  and  scientific 
functions  concerning  biological 
products,  formerly  performed  by  the 
Bureau  of  Biologies,  are  now  performed 
by  the  Office  of  Biologies  Research  and 
Review.  Center  for  Drugs  and  Biologies 
(see  49  FR  March  la  1984). 

FDA  agrees  with  the  Panel's  findings 
and  recomjneddtions  for  the  remaining 
Category  I  products  and  hereby 
proposes  to  adopt  its  conclusions, 
including  recommended  labeling 
revisions.  Comments  and  additional 
data  on  these  classifications  are  invited. 

b.  Category  U.  Biological  products 
determined  to  be  unsafe  or  ineffective  or 
to  be  misbranded  and  which  should  not 
continue  in  interstate  commerce: 
Fibrinogen  (Human). 

As  noted  by  the  Panel,  all  product 
licenses  for  Fibrinogen  (Human)  were 
revoked  as  of  December  7, 1977.  and  no 
farther  action  is  necessary. 

c.  Category  IDA.  Biological  Products 
for  which  available  data  ore  insufficient 
to  classify  their  safety  and  effectivenes 
but  which  may  remain  licensed  and  in 
interstate  commerce  for  a  limited  period 
of  time  pending  completion  of  further 
study:  Whole  Blood  (Human)  Heparin: 
Factor  DC  Complex  (Human) 

(Proplex  "*),  for  use  in  congenital  and 
acquired  deficiencies  of  factors  II.  VII. 


and  X.  Travenol  Laboratories,  Inc., 
Hyland  Therapeutics  Division,  License 
No.  140;  Pibrinolysin  (Human) 
(Thrombolysin  ™),  Merck  Sharp  ft 
Dohme.  Division  of  Merck  &  Co.,  Ina, 
License  No.  2r,  Fibrinolysin  and 
Desoxyribonuclease,  Combined 
(Bovine),  and  Fibrinolysin  and 
Desoxyribonuclease,  Combined 
(Bovine),  with  Chloramphenicol 
(Elase  ™  powder  for  solution.  Elase  ■"• 
ointment),  Parke-Davis,  Division  of 
Warner-Lambert  Co.,  License  No.  1. 

The  Category  IIIA  designation  reflects 
a  determination  by  the  Panel  that  there 
are  doubts  about  whether  data  are 
sufficient  to  support  an  action  by  the 
agency  to  reaffirm  or  revoke  a  product 
license  and  that,  based  on  an 
assessment  of  the  present  evidence  of 
safety  and  effectiveness  of  a  product, 
the  potential  benefits  outweigh  the 
potential  risks  likely  to  result  ftx)m 
continued  use  of  a  product  for  a  limited 
period  of  time  (see  9  601.25(0(3)). 

Under  procedures  by  which  the 
review  of  biological  products  was 
established.  FDA  would  permit  the 
continued  interim  marketing  of  products 
classified  in  Category  IIIA,  provided  the 
manufactiu'er  undertook  the  necessary 
additional  studies  to  fully  determine  Uie 
safety  and  effectiveness  of  the  product. 
The  agency  has  reconsidered  this  policy 
and  has  determined  that  it  is  in  the  best 
interest  of  the  public  health  to  reclassify 
those  biologies  previously  classified  in 
Category  IIIA  and  to  proceed  to  either 
reaffirm  or  initiate  proceedings  to 
revoke  the  license  for  each  Category 
IIIA  product.  The  procedures  for 
implementing  this  policy  were  codified 
under  S  601.26  by  final  rulemaking  of 
October  5, 1982  (47  FR  44062).  Under  the 
new  procedures,  the  data  for  each 
product  classified  in  Category  IIIA  will 
be  reviewed  by  a  second  expert  panel  to 
recommend  whether: 

a.  The  product  is  safe,  effective,  and 
not  misbranded  (Category  I)  and  may 
remain  licensed; 

b.  The  product  is  unsafe,  ineffective, 
or  misbranded  (Category  11)  due  to  the 
lack  of  sufficient  supportive  evidence 
and  for  which  the  product  license  shall 
be  revoked;  or 

c.  The  product  lacks  sufficient 
supportive  evidence  of  effectiveness 
(also  administratively  identified  as 
Category  II)  but  should  remain  on  the 
market  pending  the  completion  of 
further  testing.  Such  a  recommendation 
may  be  made  only  when  there  is  a 
compelling  medical  need  and  no  suitable 
alternative  therapeutiq,  prophylactic,  or 
diagnostic  agent  is  available  in 
sufficient  quantity  to  meet  current 
needs. 


FDA  is  submitting  for  review  by  the 
Blood  Products  Advisory  Committee  the 
available  data  for  those  products 
recommended  for  Category  lUA  by  the 
Panel  Upon  completion  of  its  review, 
the  Advisory  Committee  will  submit  a 
report  to  FDA  containing  its  conclusions 
and  recommendations  for 
reclassification  of  the  affected  products. 
Then  FDA  will  publish  a  proposal  to 
either  implement  or  reject  the  Advisory 
Committee's  recommendations  and  at 
that  time  will  provide  an  opportunity  for 
public  comment. 

d.  Category  lUB.  Biological  products 
for  which  available  data  ore  insufficient 
to  classify  their  safety  and  effectiveness 
and  which  should  not  continue  in 
interstate  commerce:  Blood  Group 
Substance  A  and  Blood  Group 
Substance  B,  Pfizer  Inc..  License  No.  164;- 
Cobra  Venom  Solution  and  Cobra 
Venom  with  Silicic  and  Formic  Acids 
(Cobroxin  ™  and  Nyloxin™).  Hynson, 
Westcott  ft  Dunning.  License  No.  125. 

The  product  licenses  for  Blood  Group 
Substance  A  and  Blood  Group 
Substance  B,  manufactured  by  Pfizer. 
Inc..  were  revoked  at  the  request  of  the 
licensee  on  June  24. 1980.  Accordingly, 
no  further  regulatory  action  is 
necessary. 

As  noted  by  the  Panel,  FDA  has 
revoked  the  licenses  for  the  remaining 
Category  IIIB  products.  Cobra  Venom 
Solution  and  Cobra  Venom  with  Silicic 
and  Formic  Acids,  at  the  manufacturer's 
request  and  further  action  is 
unnecessary. 

2.  The  Panel  recommended  a  number 
of  labeling  changes  for  Category  I  and 
niA  products,  including  in  some  cases 
revisions  of  the  indications  for  which 
the  product  is  recommended.  The 
agency  agrees  with  the  majority  of  the 
Panel's  recommendations  for  labeling 
changes.  Those  recommendations 
involving  labeling  with  which  FDA 
disagrees,  or  which  require  further 
elaboration  and  clarification,  are 
discussed  elsewhere  in  this  response. 
The  public  is  invited  to  comment  on  the 
Panel's  recommendations  affecting 
product  labeling  and  use.  In  the 
preamble  to  the  final  rule.  FDA  will 
advise  licensed  manufacturers  to  submit 
appropriately  revised  draft  labeling  to 
OBRR,  Center  for  Drugs  and  Biologies 
for  review  and  approval.  FDA  proposes 
to  require  that  approved  labeling, 
revised  in  accordance  with  the  final 
rule,  be  available  for  distribution  with 
blood  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  12  months  after  the 
date  of  publication  of  the  final  rule. 

On  May  16, 1980  (45  FR  32550),  FDA 
published  final  regulations  codifying 
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under  S  201.59  the  effective  dates  for  the 
regulations  under  SS  201.56  and  201.57, 
concerning  the  content  and  format  for 
labeling  human  prescription  drugs.  The 
codified  effective  dates  for  biologies 
were  further  clariHed  on  January  23, 
1981  (46  FR  7272).  For  the  blood  products 
reviewed  in  this  report,  the  effective 
date  for  the  reformatting  of  labeling  was 
set  at  30  months  after  the  date  of 
publication  of  the  final  rule  based  on 
this  proposal.  Draft  reformatted  labeling 
was  to  be  submitted  to  FDA  6  months 
after  publication  of  the  final  rule. 
Consistent  with  S  201.59,  FDA  proposes 
to  require  that  approved  labeling, 
revised  in  accordance  with  S  9  201.56 
and  201,57,  be  distributed  with  products 
that  have  been  reviewed  by  the  Panel 
and  that  are  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  30  months  after  the 
date  of  publication  of  the  final  rule. 

Although  FDA  is  proposing  two 
effective  dates  for  the  various  required 
labeling  changes,  i.e.,  12  months  for 
labeling  changes  speciHcally  required  by 
this  rulemaking  and  30  months  for 
labeling  changes  in  conformance  with 
§  §  201.56  and  201.57,  FDA  will  promptly 
review  labeling  changes  proposed  by 
manufacturers  who  wish  to  make  all  of 
the  necessary  changes  within  12  months, 
thus  avoiding  the  need  to  revise  and 
reprint  their  product  labeling  twice. 
Since  late  1979  when  §§  201.56  and 
201.57  were  codi^ed,  FDA  has  reviewed 
biological  product  labehng  that  was 
submitted  for  other  purposes  for 
consistency  with  S§  201.56  and  201.57 
and  has  offered  suggestions  as  to  how 
the  labeling  could  be  revised  to  comply. 
Thus,  many  manufacturers  of  blood 
products  already  have  voluntarily 
revised  their  product  labeling  to  comply 
with  §§  201.56  and  201.57,  and  only 
revisions  in  accordance  with  this 
rulemaking  remain  necessary.  FDA  will 
continue  to  review  labeling  submitted  at 
any  other  time  for  conformance  with 
§  5  201.56  and  201.57.  By  this  means, 
FDA  believes  that  manufacturers  can 
readily  avoid  repetitive  revision  and 
reprinting  of  labeling  by  having  final 
labeling  that  complies  with  this 
rulemaking  and  §§201.56  and  201.57 
available  by  12  months  after  date  of 
publication  of  the  Hnal  rule.  If  a 
manufacturer  so  wishes,  compHance 
with  §§  201.56  and  201.57  could  be 
delayed  until  the  proposed  effective 
date,  30  months  after  date  of  publication 
of  the  final  rule. 

3.  For  most  of  the  blood  products 
reviewed,  the  Panel  recommended  a 
new,  generally  simplified,  proper  name 
for  each  product.  Based  in  part  upon  the 
Panel's  recommendations,  FDA 


proposed  in  the  Federal  Register  of 
October  31, 1980  (45  FR  72404)  new 
proper  names  for  biological  products, 
including  blood  products.  FDA 
published  a  fmal  rule  establishing  new 
proper  names  for  biological  products  in 
the  Federal  Register  of  January  29, 1985 
(50  FR  4128).  This  fmal  rule  becomes 
effective  on  January  29, 1986.  In  most 
cases,  the  name  for  a  product  suggested 
by  the  Panel  is  the  same  as  the  one 
established  by  FDA.  In  each  case,  a 
simple  name  was  sought  that  would 
adequately  identify  the  product.  For 
convenience,  FDA  is  using  the  former 
proper  names  for  products  in  the 
preamble  to  this  proposed  rule,  however 
FDA  is  using  the  correct  revised  proper 
names  in  the  proposed  codifled  portion 
of  this  rule. 

4.  The  Panel  stated  that  the 
production  of  blood  bags  and 
transfusion  tubing  needs  to  be 
standardized  to  minimize  lot-to-lot 
variations. 

FDA  believes  that  the  current 
regulatory  procedures  and 
manufacturing  practices  achieve  this 
goal.  Before  a  new  blood  container 
anticoagulant  combination  can  be     -  ' 
marketed,  the  manufactiirer  must  submit 
a  new  drug  appUcation  (NDA)  to  FDA 
for  approval.  The  NDA  must  inGlude 
specifications  showing  the  maximum 
and  minimum  tolerance  limits  for  each 
parameter  affecting  the  safety  and   ■ 
effectiveness  of  the  product  for  its 
intended  uses.  Extensive  clinical  data 
must  also  be  submitted  to  show  that  the 
new  product,  manufactured  in 
accordance  with  these  specifications,  is 
safe  and  effective  for  the  uses  intended 
by  the  manufacturer.  After  approval  of 
the  NDA,  it  is  the  manufacturer's 
responsibility  under  the  current  good 
manufacturing  practice  (CGMP) 
regulations  for  human  drugs  in  Parts  210 
and  211  (21  CFR  Parts  210  and  211)  to 
ensure  that  such  .products  continue  to 
meet  the  specifications  in  the  NDA. 
Although  lot-to-lot  variations  may  occur, 
the  specification  limits  set  in  the  NDA  or 
approved  by  FDA  as  a  supplement  to 
the  NDA  and  the  manufacturing  controls 
required  by  the  CGMP  regulations  for 
human  drugs  and  for  blood  and  blood 
components  in  Part  606  (21  CFR  Part 
606)  ensure  that  the  blood  products 
within  the  containers  remain  safe  and 
effective  throughout  their  dating  periods. 
Therefore,  FDA  believes  it  is 
unnecessary  at  this  time  to  require, 
through  issuance  of  regulations, 
additional  production  procedures  for 
blood  bags  and  transfusion  tubing. 
Volimtary  performance  standards  are 
desirable  for  such  products,  however, 
and  the  agency  is  cooperating  with  the 


subcommittee  of  the  National 
Committee  for  Clinical  Laboratory 
Standards  (NCCLS)  in  their  design.        ' 

5.  The  Panel  made  the  following 
recommendations  concerning  additional 
standards  for  Whole  Blood  (Human)  in 
Part  640: 

a.  The  maximum  number  of  whole 
blood  donations  for  an  individual  should 
be  reduced  from  6  to  4  times  per  year 
and  no  more  frequently  than  every  8 
weeks.  Procedures  to  bleed  donors  more 
frequendy  could  be  established  with  the 
concurrence  of  CDB  if  adequate  means 
are  employed  to  protect  donors  from  the 
development  of  iron  deficiency. 

b.  The  acceptable  minimum 
hemoglobin  level  for  male  donors  of 
whole  blood  should  be  increased  from 
12.5  to  13.5  grams  per  100  milliliters  of 
blood.  The  blood  sample  used  for 
determining  the  donor's  hemoglobin 
level  should  be  obtained  by  finger-stick 
or  by  venipunctiu^. 

c.  Both  cell  grouping  and  serum 
(reverse)  grouping  should  be  required  in 
donor  ABO  blood  grouping.  Any 
discrepancy  in  the  results  of  these  tests 
should  be  resolved  before  the  blood  is 
labeled.  Licensed  reagents  or  their 
equivalent  should  be  required  for  cell 
grouping  tests. 

d.  The  blood  shoidd  be  tested  for  the 
D"  variant  if  the  test  using  Anti-D  serum 
is  negative.  Routine  testing  for  C  and  E 
and  other  Rh  antigens  should  not  be 
required. 

Based  in  part  on  these  Panel 
recommendations,  in  the  Federal 
Re^ster  of  October  31, 1980  (45  FR 
72422),  FDA  proposed  to  revise  the 
additional  standards  for  Whole  Blood 
(Human).  SubsequenUy,  fDA  withdrew 
for  reconsideration  that  proposed  rule 
(July  22, 1983;  48  FR  33494).  FDA  herein 
is  reproposing  to  revise  additional 
standards  for  Whole  Blood  (Human) 
consistent  with  the  Panel 
recommendations.  However,  several  of 
the  reproposed  revisions  are 
significantly  different  from  those 
proposed  in  October  1980.  FDA  advises 
interested  persons  to  resubmit  any 
conunents  on  the  October  1980  proposed 
rule  that  remain  relevant  referencing 
the  docket  number  found  in  the  heading 
of  this  document. 

The  Panel's  recommendation  that  the 
maximum  permissible  donation 
frequency  should  be  reduced  from  six  to 
four  times  per  year  reflects  its  concern, 
based  on  published  data  from  a  number 
of  clinical  studies,  that  under  the  current 
donor  suitability  requirements  some 
individuals  may  develop  an  iron 
deficiency  when  donating  at  or  near  the 
current  maximum  rate.  The  Panel's 
recommendations  conreming  the 
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determination  of  a  donor's  hemoglobin 
level  (item  b.  above)  are  also  related  to 
the  protection  of  individuals  with  low 
iron  stores. 

FDA  shares  the  Panel's  concern  that 
the  present  donation  schedule  may 
result  in  a  significant  depletion  of  iron 
reserves  in  blood  donors,  which  may  not 
be  detectable  by  the  currently  required 
donor-screening  procedures.  Data  made 
available  to  FDA  since  the  PaneFs 
review  and  the  October  31. 1980 
proposal  further  substantiate  the 
relationship  of  frequent  blood  donation 
and  the  development  of  an  iron 
deficiency,  especially  for  female  blood 
do.^ors  (Simon.  T.L.,  "Iron  Stores  in 
Blood  Donors,"  Journal  of  the  American 
Medical  Association,  246:2038,  May  22. 
1981).  Accordingly,  FDA  agrees  that  the 
present  standards  concerning  donation 
frequency  and  donor  suitability  should 
be  modified  to  protect  individuals  with 
low  iron  stores.  Although  FDA  agrees 
that  the  specific  measures  recommended 
by  the  Panel  would  ensure  the  health  of 
ail  donors,  the  agency  believes  that 
alternative  modifications  to  the 
standards  would  be  equally  efl'ective  in 
protecting  the  health  of  blood  donors. 
FDA  believes  that,  in  some  localities,  a 
fixed  reduction  in  donation  frequency 
could  have  a  significant  adverse  effect 
on  a  community's  blood  supply  and 
alternative  procediu^s.  such  as 
estabUshing  more  stringent  donor 
suitability  requirements,  would  be 
preferable.  In  other  localities,  the  effect 
of  reducing  the  donation  frequency 
would  be  negligible.  Consequently,  the 
agency  believes  that  each  facility  should 
be  allowed  maximum  flexibility  for 
selecting  appropriate  standards  for 
adequately  protecting  the  health  of  its 
donor  population. 

Accordingly,  for  those  estabUshments 
that  elect  to  operate  under  routine  donor 
suitability  requirements,  FDA  is 
proposing  to  amend  S  640.3  to  reduce  the 
routine  maximum  donation  frequency  to 
five  times  per  year  for  male  blood 
donors  and  four  times  per  year  for 
female  blood  donors.  "The  lower  rate 
proposed  for  female  donors  is  consistent 
with  data  showing  that  iron  levels  are 
more  critical  for  females.  FDA  is 
proposing  to  retain  the  requirement  that 
individuals  donate  no  more  frequently 
than  once  every  8  weeks. 

Under  the  proposed  regulation,  blood 
establishments  will  be  offered  several 
alternatives  by  which  an  individual  may 
donate  blood  more  frequently  than 
allowed  by  the  proposed  routine  limits. 
First,  as  is  provided  in  the  current 
regulations,  an  individual  may  donate 
more  frequently  if  examined  by  a 
hcensed  physician  at  the  time  of 


donation  and  the  physician  certifies  in 
writing  that  the  donor  meets  all  donor 
requirements  described  under  §  640.3. 
Second,  a  licensed  blood  establishment 
may  submit  to  OBRR,  a  protocol 
describing  the  procedures  the 
establishment  intends  to  use  to  protect 
the  health  of  individuals  donating  more 
frequently  than  allowed  by  the  proposed 
routine  limits,  particularly  procedures  to 
prevent  the  development  of  an  iron 
deficiency  by  the  donor.  Upon  approval 
by  OBRR,  the  procedures  would  be 
incorporated  into  the  establishment's 
written  standard  operating  procedures 
(SOP)  and  used  to  protect  those 
individuals  donating  more  frequenUy 
than  allowed  by  the  proposed  routine 
limits.  Finally,  FDA  invites  the 
submission  by  any  of  the  organizations 
representing  the  blood-banking  industry 
of  protocols  for  procedures  to  protect 
donors  contributing  blood  more 
frequently  than  allowed  by  the  proposed 
routine  limits.  Upon  approval  by  OBRR. 
the  procedures  could  be  published  in  a 
procedural  manual  sponsored  by  the 
organization  or  otherwise  distributed  to 
individual  blood  establishments. 
Individual  establishments  could  then 
incorporate  the  procedures  into  their 
SOP  and  begin  implementation  without 
the  direct  approval  of  OBRR.  By  the  use 
of  these  alternatives,  the  agency 
believes  that  the  health  of  the  donors 
will  be  protected  without  any  adverse 
effect  on  the  Nation's  blood  supply. 
OBRR  will  begin  the  review  of 
submitted  protocols  immediately  upon 
receipt  so  that  such  alternative 
procedures  for  protecting  donors  may  be 
put  into  effect  in  a  timely  manner. 

The  Panel's  recommendation  that  the 
blood  sample  used  for  determining  a 
donor's  hemoglobin  level  be  obtained  by 
fingerstick  or  venipuncture  is  based 
upon  data  demonstrating  that  the 
alternative  technique,  earlobe  puncture, 
gives  less  consistent  and  generally 
higher  hemoglobin  values.  FDA  agrees 
that  the  earlobe  puncture  technique 
produces  results  that  do  not  correlate 
consistently  with  the  hemoglobin  level 
of  venous  blood;  however.  FDA  believes 
that  the  use  of  this  sample  technique 
does  not  necessarily  invalidate  the  test 
results.  There  are  some  donors  who,  for 
reason  of  comfort  prefer  the  earlobe 
puncture  technique  and  in  fact  may  not 
donate  if  alternative  techniques  were 
used.  Many  establishments  use  the 
earlobe  puncture  technique  only  upon 
the  request  of  the  donor.  At  some  of 
these  establishments,  a  higher  minimum 
acceptable  hemoglobin  level  is  used 
when  the  blood  sample  is  collected  by 
earlobe  puncture.  Because  of  the 
insensitivity  of  the  method  routinely 


used  to  determine  the  hemoglobin  level, 
the  copper  sulfate  method,  FDA  does 
not  believe  that  the  technique  for 
obtaining  the  blood  sample  will 
significantly  alter  the  health  protection 
characteristics  of  this  screening 
procedure.  Accordingly,  although  FDA 
considers  venipuncture  and  finger 
puncture  the  preferred  techniques,  the 
agency  intends  to  continue  to  permit  the 
use  of  the  earlobe  puncture  technique, 
with  each  blood  establishment 
establishing  appropriate  minimum 
hemoglobin  levels  as  discussed  below. 

FDA  agrees  that  in  most  cases  the 
acceptable  minimum  hemoglobin  level 
for  male  donors  should  be  13.5  grams 
per  100  milliliters  (1  deciliter)  of  blood. 
Many  blood  banks  have  already 
adopted  this  level  as  a  voluntary 
standard.  The  agency  recognizes, 
however,  that  the  average  hemoglobin 
level  of  a  population  varies  according  to 
the  geographic  location.  Specifically, 
individuals  residing  in  a  high-altitude 
location  tend  to  have  a  higher 
hemoglobin  level.  As  a  result,  a  specific  . 
minimum  hemoglobin  level  may  be 
reasonable  for  some  locations  while 
resulting  in  the  rejection  of  healthy 
donors  at  other  locations. 

Accordingly,  FDA  is  proposing  to 
amend  the  regulations  in  §  640.3(b)(3)  by 
no  longer  prescribing  specific  acceptable 
minimum  hemoglobin  levels,  and  placing 
the  responsibility  on  each  blood 
establishment  for  determining  what 
minimum  hemoglobin  levels  should  be 
set  for  the  adequate  protection  of  its 
donors.  The  hemoglobin  levels  selected 
should  be  based  on  the  geographic 
location  of  the  establishment  and  shall 
be  consistent  with  current  scientific 
knowledge  and  good  blood-banking 
practices.  The  minimum  acceptable 
hemoglobin  levels  and  the  method  of 
blood  sample  collection  shall  be 
documented  in  the  establishment's  SOP. 
Major  organizations  representing  the 
blood-banking  industry,  as  part  of  the 
protocols  for  the  protection  of  iron- 
deficient  donors,  may  recommend 
appropriate  methods  and  criteria  for  the 
screening  of  donors  on  the  basis  of 
hemoglobin  levels.  A  licensed 
establishment  intending  to  modify  its 
hemoglobin  testing  procedures  and 
criteria  in  a  manner  other  than  that 
established  by  a  major  blood-banking 
organization  must  notify  the  Director, 
OBRR,  of  the  prospective  change  and 
have  its  establishment  license  amended 
accordingly. 

Currently,  the  regulations  concerning 
ABO  blood  grouping  under  9  640.5(b) 
require  that  at  least  two  blood  group 
tests  be  made  on  each  unit  of  blood  and 
that  these  tests  must  agree  before  the 
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unit  is  issued.  Serum  grouping  (testing 
the  donor's  serum  against  known  group 
A  and  group  B  cells)  is  not  speciflcally 
required.  FDA  agrees  with  the  Panel  that 
serum  grouping  is  the  most  reliable 
means  of  confirming  the  results  obtained 
by  cell  grouping.  Indeed,  most  blood 
establishments  already  perform  both  of 
these  tests  in  determining  a  donor's 
ABO  group.  Accordingly,  FDA  ia 
proposing  to  revise  S  640.5(b)  to  require 
that  both  cell  grouping  and  serum 
grouping  be  performed  in  determining 
the  ABO  group  of  a  donor's  blood  and 
that  any  discrepancy  in  the  results  of 
these  tests  shall  be  resolved  before  the 
blood  is  labeled.  The  current  relations 
already  permit  the  use  of  unlicensed 
blood  grouping  sera  if  the  sera  are 
shown  to  meet  the  same  regulatory 
standards  as  the  licensed  reagents.  This 
provision  is  revised  only  for  clarity  and 
to  identify  the  requirements  tfiat 
unlicensed  sera  must  meet. 

Under  current  §  640.5(c).  the  testing  of 
blood  for  the  D  antigen  variant  known 
as  D"  is  optional,  provided  that  blood 
otherwise  tested  as  Rh  negative  is 
labeled  to  show  when  testing  for  D"  was 
not  done.  TTie  testing  of  Rh  negative 
blood  for  other  Rh  antigens,  such  as  C 
and  E,  is  optional.  Most  blood  banks 
routinely  test  blood  negative  for  the  D 
antigen  for  D".  while  tests  for  the  other 
antigens  in  the  Rh  system  generally  are 
not  done.  FDA  agrees  that  D  negative 
blood  should  always  be  tested  for  D"  to 
ensure  the  accurate  characterization  of 
the  blood  and  to  prevent  fte  possible 
immunization  of  blood  recipients  who 
are  Rh  negative.  Accordingly,  FDA  ts 
proposing  to  revise  §  640.5(c)  to  require 
that  blood  tested  as  negative  using  Anti- 
D  Blood  Grouping  Serum  be  tested  for 
D".  FDA  is  proposing  to  clarify  the 
provision  in  |  640.5(c)  concerning  the 
use  of  unlicensed  reagents  and  to 
identify  the  requirements  that 
unlicensed  reagents  must  meet 
F¥ovi8ion8  for  the  appropriate  labeling 
of  blood  according  to  Rh  group  were 
included  in  the  Uniform  Blood  Labeling 
proposal  of  October  31. 1980  (45  FR 
7Z416)  and  final  rule  of  August  30, 1985 
(50  FR  35458). 

6.  The  Panel  recommended  that:  (1) 
Each  unit  of  blood  from  selected  donors 
should  be  tested  for  cHnically  significant 
unexpected  antibodies  unless  the  unit  of 
blood  will  be  issued  without  significant 
amounts  of  plasma,  in  which  case 
antibody  screening  should  not  be 
required:  (2)  blood  found  to  contain 
significant  antibodies  should  not  be 
transfused  unless  the  plasma  is  first 
removed;  axui  (3)  a  preliminary  donor 
screening  based  on  the  donor's  medical 
history  could  be  allowable  as  an 


altetiuttve  procedure  to  testing  for 
clinically  significant  unexpected 
antibodies. 

FDA  agrees  that  blood  from  a  donor 
whose  medical  history  indicates  that 
signiHcant  unexpected  antibodies 
maybe  present  should  be  tested  for 
significant  antibodies.  The  proposal  to 
revise  the  additional  standards  for 
Whole  Blood  (Htunan)  published  on 
October  31,  I960,  included  a  requirement 
that  blood  from  previously  transfused  or 
previously  pregnant  donors  be  screened 
for  significant  alloantibodies-^ 
antibodies  in  blood  plasma  that  could 
react  with  antigens  on  a  recipient's  red 
blood  cells.  Althon^  that  proposal  was 
subsequently  withdrawn  for  further 
consideration  (July  22,  lfl83;  48  FR 
33494),  FDA  remains  convinced  that 
such  a  requirement  should  be 
promulgated.  Accordingly,  FDA  is 
repropofling  in  5  640.5(d)  to  require  the 
screening  of  blood  from  previously 
transfused  or  previously  pregnant  blood 
donors  for  the  presence  of  significant 
alloantibodies.  FDA  is  proposing  a 
cross-reference  to  this  provision  in 
§  640.33(a)  of  the  additional  standards 
for  Single  Donor  Plasma  (Human).  As 
discussed  in  FDA's  response  to  the 
Panel  recommendation  that  follows, 
FDA  also  is  proposing  to  require  that  the 
procedures  for  screening  for  significant 
donor  alloantibodies  be  described  in 
each  establishment's  standard  operating 
procedures  manual. 

In  its  Uniform  Blood  Labeling 
regulations  (August  sa  1985;  50  FR* 
35458),  FDA  included  a  requirement  that 
significant  unexpected  antibodies  be 
identified  on  the  label  of  blood  and 
blood  components  containing  significant 
amounts  of  plasma.  Because  the  donor 
blood  sample  is  taken  at  the  time  of 
collection  of  the  unit,  the  intended  use  of 
the  unit  is  usually  unclear  and  plasma 
may  subsequently  be  used  for 
transfusion.  Consequently,  FDA  is 
proposing  to  require  that  all  units  of 
blood  from  the  selected  donor  be 
screened  for  the  presence  of  significant 
alloantibodies.  FDA  notes,  however, 
that  the  screening  procedure  may  be 
omitted  if  the  plasnia  is  immediately 
separated  from  the  unit  and  labeled  in  a 
manner  to  prevent  the  plasma's  use  for 
transfusion.  The  agency  believes  that 
donor  blood  containing  significant 
alloantibodies  does  not  constitute  a 
hazard  to  the  recipient  if  the  plasma  is 
removed  or  if  it  is  properly 
crossmatched  with  the  recipient's  cells. 
The  proposed  nilea  would  continue  to 
permit  the  use  of  such  biood  for 
transfusion,  provided  that  the  unit  is 
labeled  adequately  to  inform  the 
clinician. 


7.  The  Panel  recommended  that  tiie 
major  crossmatch  (testing  the 
compatibility  of  donor  erythrocytes 
against  recipient  serum)  should  employ 
methods  that  demonstrate  significant 
hemolyzing,  agglutinating,  and  coating 
antibodies  which  are  active  at  37*  C  and 
should  include  the  antiglobulin  test  or 
its  equivalent.  The  Panel  also 
recommended  that  a  minor  crossmatch 
(donor  serum  tested  against  recipient 
cells)  should  not  be  required  as  part  of 
the  pretransfusion  testing. 

FDA  agrees  with  the  Panel's 
recommendations.  Section  606.151  of  tiie 
biologies  regulations  describes  the 
procedures  for  compatibility  testing  of 
donor  and  recipient  blood  which  must 
be  included  in  each  blood 
establishment's  written  SOP.  FDA  is    • 
proposing  to  revise  this  section  in 
response  to  the  above  recommendations 
and  other  related  Panel 
recommendations,  and  to  update  and 
clarify  the  section  consistent  with 
current  medical  knowledge  and  existing 
regulations.  The  proposed  amendments 
to  each  paragraph  of  S  606.151  are 
described  below: 

a.  Proposed  i  606.151(a)  would  require 
that  the  SOP  describe  a  method  to 
ensure  the  positive  identification  of 
blood  samples  of  donors,  as  well  as  the 
blood  samples  of  recipients,  as  is 
currently  required  This  proposed 
requirement  is  consistent  with  ciurent 

S  640.4  (e)  and  (g)  which  require 
appropriate  handling  and  positive 
identification  of  a  donor's  blood 
samples. 

b.  Current  S  606.151(b)  would  be 
deleted,  lluvugh  practical  experience  it 
has  been  determined  that  the  normal 
length  of  storage  of  serum  samples  does 
not  affect  the  accuracy  of  pretransfiuioo 
test  results.  Accordingly,  FDA  is 
proposing  to  delete  the  requirement  to 
use  only  recipient  serum  less  than  48 
hours  old. 

c  Proposed  {  606Ll51(b)  would  require 
a  description  in  the  SOP  of  the 
procedures  for  determining  the  ABO  and 
Rh  groups  of  donors  and  recipients  using 
licensed  blood  grouping  siera  or  their 
equivalent  The  proposed  requirement  is 
consistent  with  the  requirements  of 
§  640.5  (b)  and  (c)  concerning  the  testing 
of  donor  biood  samples. 

(d)  Proposed  |  606.1Sl(c}  would 
replace  current  i  606.151(d)  concerning 
the  minor  crossmatch  of  each  donor's 
serum  %vith  the  recipient's  cells  fior  the 
detection  of  significant  antibodies.  As 
noted  by  the  Panel,  it  is  now  considered 
unnecessary  to  crossmatdi  a  donor's 
serum  with  the  recipient's  red  blood 
cells  for  the  detection  ai  significant 
antibodies.  Imposed  |  806J51(c)  would 
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require  a  description  in  the  SQP  of  the 
procedures  for  the  detection  of 
significant  alloantibodies  in  the  plasma 
of  those  donors  who  are  most  likely  to 
have  significant  alloantibodies,  namely, 
previously  transfused  or  previously 
pregnant  donors.  The  more  general  term, 
"significant  alloantibodies,"  antobodies 
produced  by  an  individual  that  react 
with  antigens  of  another  individual  of 
the  same  species,  is  substituted  for 
"agglutinating,  coating  and  hemolytic 
antibodies."  Proposed  §  606.151(d)  is 
worded  consistently. 

e.  Based  on  ciurent  §  606.151(c),  FDA 
is  proposing  to  revise  S  606.151(d) 
concerning  the  major  crossmatch. 
Consistent  with  the  Panel's 
recommendation.  FDA  is  proposing  to 
require  that  the  SOP  specify  a  method 
that  will  demonstrate  significant 
alloantibodies  which  are  active  at  37*  C. 
Proposed  S  60ai51(d)  would  permit  the 
use  of  alternative  methods  to  the 
antiglobulin  technique,  which  are 
equally  sensitive  for  the  detection  of 
unexpected  alloantibodies.  This  less 
restrictive  requirement  will  allow  new 
antibody  detection  methods  to  be  used 
as  technology  develops. 

f.  FDA  is  proposing  to  delete  the 
recordkeeping  provisions  now  included 
in  §  606.151(e).  Such  recordkeeping 
requirements  already  are  included  in 
current  S  806.180  Records  under 
paragraph  (b)(3)(v).  FDA  is  proposing  to 
add  to  S  606.151(e)  a  requirement  to 
descrive  in  the  SOP  the  procedures  for 
neonatal  and  autologous  transfusions, 
two  other  situations,  where  the  full 
regimen  of  pretransfusion  testing  might 
not  be  appropriate. 

8.  The  Panel  recommended  that  the 
requirements  for  the  serological  test  for 
syphilis  (STS)  be  removed  from  the 
regulations  for  determining  the 
suitability  of  whole  blood  donors  and 
plasma  donors.  The  Panel's  conclusions 
follows: 

a.  STS  is  a  nonspecific  and 
inaccurate  test  The  majority  of  positive 
test  results  are  "biological  false 
positive"  (BFP).  due  to  various  acute  or 
chronic  conditions  and  illnesses 
unrelaUd  to  syphilis  that  are 
nonspecifically  detected  by  the  STS  test. 
In  addition,  early  in  the  onset  of  the 
disease,  the  STS  is  often  nonreactive, 
even  though  the  causative  agent  of 
sjrphilis,  Treponema  Pallidum,  is 
circulating  in  the  person's  blood  stream. 

b.  Syphilis  is  not  transmitted  by  blood 
transfusion.  Because  of  modem  blood 
banking  and  transfusion  practices, 
s}rphilis  is  not  known  to  be  transmitted 
by  blood  transfusion.  As  described 
above,  blood  containing  the  causative 
agent  of  syphilis  may  be  nonreactive  by 
the  STS  and  may  be  transhised: 


however,  not  one  case  of  transfusion- 
transmitted  syphilis  has  been  reported 
in  the  past  20  years. 

FDA  agrees  with  the  Panel's  findings; 
the  STS  is  no  longer  useful  for  is  original 
intended  purpose,  namely,  the 
prevention  of  the  transmission  of 
syphiUs  through  either  blood  transfusion 
or  the  use  of  other  injectable  blood 
products.  However,  because  of 
considerations  evolving  subsequent  to 
the  Panel's  review,  FDA  intends  to 
publish  separately  rulemaking  to  remove 
the  requirements  for  performing  the  STS 
for  syphilis. 

9.  The  Panel  presented  a  list  of 
information  that  shduld  be  exclusively 
included  on  Whole  Bloou  (Human)  and 
Red  Blood  Cell  (Human)  container 
labels.  Of  particular  note,  the  Panel 
suggested  that  only  paid  donors  and  not 
volunteer  donors  need  to  be  identified 
on  the  blood  label.  The  Panel  also 
suggested  that  in  the  event  machine- 
readable  codes  are  included  on  the 
container  label,  the  codes  should  not 
detract  from  the  eye-readable  aspects  of 
the  label. 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  Panel's  recommendations. 
In  the  Federal  Register  of  August  30, 
1985  (50  FR  35458),  FDA  promulgated 
revised  requirements  for  the  uniform 
labeling  of  blood  and  blood  components. 
With  several  exceptions,  the  final  rule 
agrees  with  the  Panel's 
recommendations  regarding  labeling. 
FDA  will  require  that  the  instructions, 
"transfuse  through  a  filter"  and  "do  not 
add  medication  other  than  0.9%  NaCl 
solution."  be  placed  in  the  instruction 
circular,  rather  than  on  the  container 
label  as  suggested  by  the  Panel.  Also. 
FDA  wil  retain  unchanged  the 
requirement  in  §80ai20(b)(2)  regarding 
the  donor  classification,  "volunteer 
donor". 

In  the  Federal  Register  of  January  13, 
1978  (43  FR  2142),  FDA  promulgated  the 
requirement  that  a  donor  classification 
st^ment  be  Included  on  the  label  to 
protect  public  health.  FDA  based  its 
regulation  on  data  showing  that  blood 
from  paid  donors  generally  presents  a 
higher  risk  of  transmitting  hepatitis  than 
blood  from  volunteer  donors.  At  a  June 
1982  meeting,  FDA's  Blood  Products 
Advisory  Committee  was  asked  to 
consider,  among  other  things.  FDA's 
donor  classification  requirements.  The 
Blood  Products  Advisory  Committee 
recommended  that  the  current  donor 
classification  requirements  be  retained 
without  change.  A  number  of  States 
have  enacted  legislation  that  requires 
donor  classification  on  blood  labels, 
with  specific  labeling  requirements 
varying  from  State  to  State.  FDA  intends 
to  require  a  uniform  label  for  blood 


products  shipped  in  interstate  commerce 
and  will  protect  public  health  by 
continuing  to  require  a  statement  of 
donor  classification  on  the  label  of  each 
unit  of  blood. 

In  its  uniform  blood  labeling  final  rule 
of  August  30. 1985.  FDA  recommended 
that  machine-readable  (bar-code) 
information  be  included  on  each  blood 
container  label.  FDA  is  also 
recommending  that  each  blood  label 
have  all  information  in  a  standard 
position  and  fomtat.  FDA  believes  that 
the  additional  bar  coding  should  not    ' 
detract  from  the  eiye-readable  accuracy 
of  the  label. 

10.  The  Panel  determined  that  there  is 
limited  evidence  supporting  a  48-hour 
dating  period  for  Whole  Blood  (Human) 
Heparin  and  recommended  that  the 
dating  period  be  reduced  to  8  hours. 

FDA  agrees  that  the  available  data 
are  inadequate  to  support  a  48-hour 
dating  period  for  the  product.  There  is  a 
lack  of  data  to  show  that  adequate  red 
blood  cell  viability  is  maintained  for  48 
hours  or  data  to  identify  any  molecular 
and  cellular  changes  that  may  occur  in 
heparinized  blood  during  storage. 
Accordingly,  the  agency  is  proposing  to 
amend  \  610.53  Dating  periods  for 
specific  products  by  prescribing  an  8- 
hour  dating  period  for  Whole  Blood 
(Human)  Heparin,  pending  the  ^ 

submission  of  satisfactory  data  in 
support  of  a  longer  dating  period  for  this 
product. 

11.  The  Panel  noted  that  some 
institutions  add  ACD  or  CPD 
anticoagulant  to  heparinized  blood  and 
use  it  up  to  12  days  diereafter.  The  Panel 
advised  that,  if  there  is  a  need  for  such  a 
modification,  adchtional  studies  would 
be  appropriate  to  demonstrate  the  safety 
and  effectiveness  of  the  product. 

FDA  believes  that  such  a  modified 
product  is  not  safe  and  effective  and  its 
use  clearly  is  not  permitted  under  the 
regulations.  (See  §§  601.12(b),  610.52. 
610.53,  640.2(c),  and  640.4(d)  of  the 
biologies  regulations.) 

12.  The  Panel  recommended  that 
frozen  and  deglycerolized  red  blood  cell 
products  should  meet  the  following 
criteria. 

a.  Red  Blood  Cells  (Human) 
Deglycerolized  should  be  prepared  by  a 
method  resulting  in  a  minimum  in  vitro 
yield  of  80  percent  of  the  original  red 
blood  cell  mass. 

b.  At  least  70  percent  of  the  red  blood 
cells  should  survive  in  the  recipient  24 
hours  after  transfusion. 

.    c.  The  effective  yield  (mean  in  vitro 
yield  multiplied  by  the  mean  percent  of 
survival  at  24  hours  post-transfusion) 
should  be  at  least  65  percent. 
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d.  The  final  suspending  solutiao  for 
deglycerolized  red  blood  oeUs  ahould  be 
isotonic  and  contain  between  130  and 
160  miiliequivalents  of  sodium  per  liter. 

e.  Hie  fijnal  product  should  contain  no 
more  than  0.5  gram  of  glycerol  and  175 
milligrams  of  supernatant  hemoglobin 
per  deciliter. 

Three  methods,  the  low-  and  high- 
glycerol  methods  and 
cytoagglomeration,  currently  may  be 
used  by  bcensed  estaMishments  for  the 
freezing  of  Red  Blood  Cells  (Human). 
Each  of  these  methods  has  been  shown 
by  manufacturers'  data,  scientific 
literature,  and  practical  experience  to 
produce  an  isotonic  final  product  that 
meets  the  cell  viability  criteria  specified 
above.  New  product  license  applications 
for  Red  Blood  Cells  (Human)  Frozen 
must  be  accompanieMl  by  data 
demonstrating  adherence  to  one  of  the 
established  acceptable  methods,  or.  if 
approval  is  sought  for  a  signiHcantly 
modified  or  new  method  of  freezing 
and/or  thawing,  appropriate  supportive 
data  must  be  submitted  to  demonstrate 
that  the  final  product  is  safe  and 
effective.  FDA  considers  the  current 
policy  adequate  for  determining  the 
safety  and  effectiveness  of  these 
products,  and  no  changes  to  the  criteria 
are  proposed  at  this  time. 

13.  The  Panel  suggested  that  the 
dating  period  for  Red  Blood  Cells 
(Human)  Frozen  may  be  extended 
beyond  the  currently  codified  3-year 
period  (§  610.53(b)),  provided  the 
product  is  shown  to  meet  specified 
viability  and  recovery  criteria.  Hie 
Panel  also  recommended  that  the  shelf- 
life  for  Red  Blood  Cells  (Human) 
Deglycerolized  (the  period  between 
removal  of  the  product  from  storage  at 
— 65  'C  to  the  time  of  transfusion] 
should  be  extended  beyond  the 
currently  permitted  24  hours,  if  specified 
viability  and  recovery  criteria  are  met 
and  no  increased  risk  of  bacterial 
contamination  is  shown  when  compared 
with  the  product  stored  in  a  liquid  state. 

FDA  agrees  with  these 
recommendations.  The  agency  is  aware 
that  on  many  occasions  frozen  red  blood 
cells  of  rare  phenotypes  have  been 
transfused  without  apparent  adverse 
effect  after  storage  for  significantly 
longer  periods  than  3  years.  FDA 
requests  that  interested  persons  submit 
any  data  available  to  support  a  longer 
dating  period  for  Red  Blood  Cells 
(Human)  Frozen.  The  supporting 
information  should  be  submitted  for 
each  of  the  currently  approved 
cryopreservation  methods  and  should 
include  recovery,  survival,  and  effective 
yield  data  at  the  end  of  the  extended 
storage  period. 


FDA  also  will  consider  amending  the 
24-hour  post-thaw  shelf  life  period  in  the 
current  regulatory  standards  for  Red 
Blood  Cells  (Human)  Deglycendized 
upon  receipt  by  FDA  of  data 
demonstrating  that  neither  Uie  risk  of 
bacterial  contamination  nor  the  level  of 
free  hemoglobin  is  greater  with  the 
extended  shelf  life  period  than  that 
associated  with  currently  licensed 
deglycerolized  red  blood  cell  products 
with  shelf  life  limited  to  24  hours,  and 
that  acceptable  viability  and  recovery 
criteria  are  met 

14.  The  Panel  recommended  that  each 
registered  establishment  (blood  bank  or 
laboratory)  processing  Cryoprecipitated 
Antihemophilic  Factor  (Human)  should 
standardize  its  factor  VIII  assay  and 
correlate  the  in  vitro  test  results  with  in 
vivo  recovery  and  survival  testing,  and 
reestablish  the  correlation  each  time  a 
significant  change  in  the  production 
process  occurs. 

FDA  agrees  that  a  standardized  factor 
Vin  assay  should  be  used  by  all 
registered  blood  establishments  and 
testing  laboratories  involved  in  the 
processing  of  cryoprecipitate.  A  dried 
plasma  standard  with  an  assigned 
potency  based  on  comparison  with  the 
World  Health  Organization  (WHO) 
standard  is  availale  from  the  Office  of 
Biologies  Research  and  Review,  FDA 
(see  S  64a55  (21  CFR  640.55)). 
Manufacturers  should  obtain  such  a 
standard  from  FDA  to  be  used  to 
calibrate  their  house  standard  for  the 
factor  VIII  assay. 

FDA  agrees  that  in  vitro  factor  VIII 
assay  results  should  be  correlated  with 
the  clinical  effects  of  the  product  The 
agency  recognizes  that  there  are 
technical  difficulties  in  obtaining 
reliable  In  vivo  recovery  data  known  to 
correlate  with  in  vitro  test  results.  Until 
an  appropriate  standard  method  of  in 
vivo  testing  can  be  developed,  the 
agency  will  consider  the  in  vitro  test 
validated  when  the  assayed  product  is 
found  to  achieve  the  expected  clinical 
results,  as  determined  by  careful  patient 
monitoring.  FDA  advises  that  this  form 
of  validation  is  necessary  at  the  time  of 
the  initial  manufacture  of  the  product 
and  when  the  production  process  is 
significantly  changed. 

15.  In  the  text  of  their  review  of 
Cryoprecipitated  AHF,  the  Panel  made 
several  technical  suggestions  pertinent 
to  the  preparation  of  cryoprecipitate. 
The  Panel  also  recommended  several 
changes  in  the  labeling  for 
Cryoprecipitated  AHF.  Tlie 
recommendations  are  summarized 
below. 

a.  If  the  unit  is  frozen  in  a  liquid 
medium,  an  overwrap  should  be  used  to 


prevent  interaction  of  the  freezing  Hqnid 
with  the  plastic  bag  and  its  contents. 
(All  licensed  blood  banks  already  follow 
this  procedure.) 

b.  Cryoprecipitate  containers  should 
be  thawed  at  30*  to  sr  C  for  at  least  15 
minutes  to  ensiffe  maximnm  Factor  Vm 
recovery. 

c  Saline  is  the  preferred  diluent  if 
cryoprecipitates  are  provided  on  a  non- 
blood-group-specific  basis. 

d.  Pooling  should  be  performed  by 
experienced  personnel  to  ensure 
complete  removal  of  all  concentrated 
material  from  each  container. 

e.  The  labeling  should  indicate  that 
cryoprecipitate  usually  contains  at  least 
150  milligrams  of  fibrinogen  per  unit 

f.  The  labeling  should  indicate  that 
good  patient  management  requires 
monitoring  treatment  responses  to 
cryoprecipitate  transfusions  with 
periodic  plasma  Factor  Vm  or 
fibrinogen  assays  in  hemophilia  A  and 
hypofibrinogenemic  recipients, 
respectively. 

FDA  finds  that  many  of  these 
suggestions  are  appropriate  for  inclusion 
in  the  SOP  manual  required  for  each 
establishment  by  {  606.100(b). 
Accordingly,  FDA  proposes  to  require 
that  the  above  procedures  (a)  through 
(d)  be  added  to  the  SOP  manuals  for 
cry<^>recipitate  production  upon  the 
effective  date  of  the  final  rule.  Because 
the  technical  suggestions  are  directed 
toward  the  user  of  the  product,  FDA 
finds  the  information  (b)  through  (d),  as 
well  as  the  specific  labeling 
recommendations  Hsted  in  (e)  and  (f), 
ai^Mtipriate  for  inclusion  in  the 
instruction  circular  made  available  %vith 
the  product  Accordingly,  as  provided  in 
the  Uniform  Blood  Labeling  final  rule  of 
(date  pending],  FDA  will  require  that  the 
information  described  in  items  (b) 
through  (f)  be  included  in  the  instraction 
circular. 

In  regard  to  suggestion  (d)  concerning 
pooling,  FDA  advises  that  the  final 
pooled  product  except  when 
specifically  provided  for  in  the  product ' 
license,  may  not  be  transported  in 
interstate  commerce.  As  a  result  it  is 
usually  more  practical  to  pool  the 
product  at  the  hospital  or  at  the  home  of 
the  patient  immediately  prior  to  use 
rather  than  at  the  processing  facility. 
Accordingly,  the  information  has  been 
proposed  for  inclusion  in  the  instruction 
circular.  OBRR  has  information  on  the 
safety  of  the  procedures  for  poofing 
cryoprecipitate  at  the  time  of 
manufacture.  FDA  currently  is  reviewing 
license  amendments  to  permit  this 
procedure. 

16.  Hie  agency  has  determined  that    ' 
the  following  biologies  regulations 
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respond  fully  to  specific  Panel 
recommendations,  or  to  suggestions, 
contained  in  the  text  of  their  review 
concerning  Ciyoprecipitated 
Antihemophilic  Factor  (Human).  The 
regulations  are  summarized  below  only 
to  the  extent  that  they  relate  to  a  Panel 
recommendation: 

Section  64056  (a)  and  {dj— Each  blood 
bank  must  test  at  least  four  units  of 
cryoprecipitate  in  each  month  of 
preparation  to  assure  an  average 
potency  of  no  less  than  80  units  of 
antihemophilic  factor  per  container. 

Section  606.122(nJ(l)— The  instruction 
circular  shall  bear  a  statement  that  the 
average  potency  is  80  or  more  units  of 
antihemophilic  factor. 

Section  e06.122fnJf5J— The  instruction 
circular  shall  bear  instruction  to  store  at 
room  temperature  after  thawing  and  to 
use  as  soon  as  possible,  but  no  later 
than  4  hours  after  entering  or  pooling 
and  within  6  hours  after  thawing. 

17.  The  Panel  noted  that  research  is 
needed  to  establish  the  fate  and  function 
of  monomeric,  dimeric,  and  polymeric 
forms  of  Normal  Serum  Albumin 
(Human)  (NSA).  As  an  interim  measure, 
the  Panel  recommended  that  the 
production  process  for  NSA  be  designed 
to  assure  that  the  maximum  amount  of 
albumin  is  in  the  monomeric  form.  The 
Panel  also  noted  that  if  minimum  limits 
are  set  for  the  monomeric  content  of 
NSA.  the  expiration  times  (dating 
periods]  may  need  to  be  revised. 

The  agency  agrees  and  has  carried  out 
research  to  develop  suitable  methods  for 
measuring  the  amount  of  monomeric, 
dimeric.  and  polymeric  forms  of  albumin 
in  both  NSA  and  Plasma  Protein 
Fraction  (Human)  (PPF).  Furthermore. 
FDA  has  carried  out  laboratory 
measurements  that  show  that 
nonmonomeric  albumin  is  less  effective 
osmotically  than  the  native  (monomeric) 
form.  During  an  open  meeting  of  FDA's 
Blood  Products  Advisory  Committee  on 
February  Q,  1963.  FDA  discussed  with 
manufacturers  of  plasma  derivatives  a 
number  of  possible  changes  in  the 
regulations  for  NSA,  PPF,  and  inmiune 
globuhns.  FDA  discussed  determining 
the  monomeric,  dimeric,  and  polymeric 
albumin  content  of  NSA  and  PPF  by 
measuring  the  molecular  distribution  of 
each  lot  of  fmal  product.  Through 
separate  rulemaking,  FDA  intends  to 
propose  revised  additional  standards  for 
NSA  and  PI¥.  The  proposed  rule  would 
add  new  requirements,  such  as  a 
requirement  for  a  test  for  molecular 
distribution,  while  deleting  or  relaxing 
some  existing  requirements,  as  indicated 
by  recent  advances  in  technology.  FDA 
will  continue  to  examine  stability  data 
and,  if  appropriate,  will  propose  revised 


dating  periods  or  storage  conditions  for 
NSA  and  PPF  in  S  6ia53(a). 

18.  In  their  review  of  Normal  Serum 
Albumin  (Human),  the  Panel 
recommended  that: 

a.  The  sodium  content  of  NSA  should 
be  limited  to  130  to  160  milliequivalents 
per  hter  (mEq/L); 

b.  CDB  should  be  informed  by  the 
manufacturer  of  the  amount  of 
"reworking"  in  the  production  of  each 
lot  released; 

c.  The  term  "salt  poor"  should  be 
discontinued  on  the  product  labeling; 

d.  The  approximate  concentration  of 
chloride  and  potassium  ions  should  be 
given  in  the  package  insert. 

FDA  agrees  with  the  Panel's 
recommendations.  Regulations  in 
accordance  with  items  a.  and  b.  above 
are  already  codified  under  SS  640.82(d) 
and  640.85(b)(1)  and  (3)  of  the  biologies 
regulations. 

FDA  advises  that  the  Panel's 
recommendation  concerning  the  term 
"salt  poor"  was  implemented  in  the 
Federal  Register  of  May  31, 1977  (42  FR 
27577),  and  the  tenh  is  no  longer  used  in 
product  labeling. 

FDA  agrees  that  the  approximate 
concentrations  of  chloride  and 
potassium  ions  should  be  included  in  the 
product  labeling.  The  potassium  ion 
concentration  is  of  particular 
significance  because  high  potassium 
concentrations  in  a  patient's  plasma 
(hyperkalemia)  caused,  for  example,  by 
large  volume  transfusions,  are  known  to 
affect  cardiac  function  adversely. 

FDA  is  proposing  to  amend  the 
additional  standards  for  Normal  Serum 
Albumin  (Human)  in  §  640.82  to  require 
that  the  potassium  concentration  of  the 
final  product  not  exceed  2 
milliequivalents  per  liter  (2  mEq/L). 
Laboratories  at  OBRR  have  tested  a 
number  of  recently  released  lots  of  NSA 
at  various  protein  concentrations  to 
determine  their  potassium  content.  All 
lots  tested,  regardless  of  the  protein 
concentration,  contained  less  than  1 
mEq/L  potassium.  Under  S  64a82(d), 
manufacturers  of  NSA  are  required  to 
determine  the  sodium  content  of  the 
final  product.  The  test  used  by  nearly  all 
manufacturers  for  determining  the 
sodium  content  of  the  product  (flame 
photometry)  may  simultaneously  be 
used  for  determining  the  potassium 
concentration;  therefore,  the  proposed 
requirement  does  not  impose  any 
additional  testing  burden  upon  the 
manufacturer.  An  identical  requirement 
is  already  in  effect  for  a  similar  licensed 
product  Plasma  Protein  Fraction 
(Human)  (9  640.92(d)). 

Consistent  with  the  Panel's 
recommendations,  FDA  also  intends  to 
require  that  the  package  insert  note 


under  the  "Description"  section  of  the 
labeling  that  the  product  contains  less 
than  2  mEq/L  of  potassium. 
Alternatively,  the  labeling  may  note  the 
approximate  potassium  concentration  of 
the  product  as  determined  by  the  assay 
of  a  representative  number  of  lots. 

The  package  insert  should  also 
include  the  approximate  chloride  ion 
content  of  the  final  product.  The 
approximate  concentration  may  be 
established  by  determining  the  range  of 
chloride  ion  concentrations  of  an 
adequate  number  of  representative  lots, 
and  be  expressed  in  the  package  insert 
either  as  a  range  of  values  orby  other 
means  which  note  the  possible  variation 
in  concentration.  For  certain  patients, 
the  clinician  must  know  the 
approximate  chloride  concentration  of  a 
product  used  for  replacing  lost  plasma 
to  ensure  that  the  proper  acid-base 
relationship  of  electrolytes  in  the  patient 
is  being  maintained  (Rahilly,  G.T.,  and 
T.  Berl,  "Severe  Metabolic  Alkalosis 
Caused  by  Administration  of  Plasma 
Protein  Fraction  in  End-Stage  Renal 
Failure,"  TVie  New  England  Journal  of 
Medicine.  301:824-826. 1979). 

The  chloride  ion  concentration  is 
equally  relevant  for  the  proper 
administration  of  Plasma  Protein 
Fraction  (Human).  With  the  exception  of 
the  product  labeling  for  two  licensees, 
this  information  is  already  included  in 
the  package  circular.  FDA  intends  to 
require  that  all  package  circulars  for 
Plasma  Protein  Fraction  (Human) 
include  this  information. 

19.  In  accordance  with  FDA's  finding 
that  placental  plasma  is  unsuitable  as  a 
source  material  for  the  manufacture  of 
Normal  Serum  Albumin  (Human),  the 
agency  proposes  to  amend  9  640.80(b)  of 
the  biologies  regulations  to  delete 
reference  to  placentas  as  an  acceptable 
source  material.  In  addition,  because 
FDA  believes  that  placental  plasma 
should  no  longer  be  used  for 
manufacture  of  NSA.  FDA  proposes  to  '■ 
delete  9  640.84(b)  which  requires  that ' 
the  labeling  of  the  final  product  identify 
whether  the  product  was  derived  from 
venous  plasma,  placental  plasma,  or 
both. 

In  a  related  matter  not  specifically 
addressed  by  the  Panel,  FDA  is 
proposing  to  delete  reference  to  serum 
and  blood  as  allowable  source  materials 
for  the  manufacture  or  Normal  Serum 
Albumin  (Htunan),  Plasma  Protein 
Fraction  (Human),  Immune  Serum 
Globulin  (Human),  and  Measles  Immune 
Globulin  (Human). 

Serum  has  not  been  used  as  a  source 
material  for  blood  derivatives  since  the 
advent  of  the  modem  anticoagulants, 
more  than  two  decades  ago.  Since  that 
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time,  serum  has  not  been  available  to 
derivative  manufacturers.  In  recent 
years,  the  blood  clotting  mechanism  has 
become  more  completely  understood.  It 
is  known  that  a  variety  of  blood  enzyme 
systems  are  activated  during  clotting 
and  that  many  of  these  activated 
enzymes  have  vasoactive  properties. 
Before  FDA  would  again  permit  the  use 
of  serum  as  a  derivative  source  material, 
it  would  be  necessary  to  demonstrate 
that  these  extraneous  activated  enzymes 
have  been  removed,  either  before  or 
during  the  fractionation  process. 
Accordingly,  FDA  is  proposing  to  amend 
S9  640.80,  640.90,  640.100,  and  640.1ia  to 
delete  the  references  to  senmi  as  an 
allowable  source  material  for  blood 
derivatives.  Furthermore,  licensed 
manufacturers  of  plasma  derivatives  no 
longer  receive  whole  blood  and  remove 
the  red  blood  cells  at  the  fractionation 
facility.  Accordingly,  FDA  proposes  to 
amend  the  sections  above  by  deleting 
the  word  "blood." 

20.  The  Panel  stated  that 
manufacturers  of  Plasma  Protein 
Fraction  [Human]  should  have  a  control 
testing  program  for  measuring 
prekallikrein  activator  (PKA)  in  the 
product  and  that  the  acceptable  level  of 
PKA  should  be  no  more  than  25  percent 
of  the  then-current  Bureau  of  Biologies 
(now  CDB)  reference  standard 
(Reference  Lot  Na  1).  The  panel  also 
recommended  that,  as  technology 
permits,  limits  for  bradykinin  content  in 
PPF  should  also  be  established. 

FDA  accepts  these  recommendations. 
Both  of  these  issues  were  discussed  at 
FDA's  Workshop,  "Roundtable 
Discussion  of  PKA  and  Bradykinin 
Measurements  in  PPF  and  Albumin," 
held  March  16, 197a  At  this  meeting,  it 
was  found  that  test  methods  used  by 
manufacturers  for  determining  the 
enzyme  activity  yielded  values  for  the 
PKA  concentration  in  the  product  which 
agreed  well  with  those  values 
determined  by  the  agency.  Although 
FDA  does  not  at  this  time  propose  limits 
for  PKA  levels,  all  manufacturers  of  PPF 
have  instituted  control  testing  programs 
for  measuring  PKA  and  a  maximum  PKA 
level  equal  to  25  percent  of  that  in  the 
1978  reference  preparation  {Reference 
Lot  No.  1)  is  now  a  product-release 
criterion  with  which  the  manufacturers 
voluntarily  comply.  FDA  also  believes  it 
would  be  appropriate  for  manufacturers 
to  establish  voluntarily  a  maximum 
permissible  PKA  level  for  Normal  Serum 
Albumin  (Human). 

Although  PPF  has  caused  hypotensive 
adverse  reactions  that  cannot  be  related 
to  its  PKA  content,  at  present  few,  if 
any,  of  the  reported  reactions  can  be 
ascribed  to  the  bradykinin  content  of  the 


product:  nor  are  data  currently  available 
to  establish  the  magnitude  of  a  safe  and 
appropriate  required  limit  of  bradykinin 
content  The  agency  has  invited  the 
submission  of  such  data  (42  FR  27581; 
May  31, 1977),  but  none  has  been 
received.  Some  manufacturers  have  set 
voluntarily  an  in-house  bradykinin  limit 
for  their  products. 

21.  In  its  review  of  Plasma  Protein 
Fraction  (Human)  (PPF),  the  Panel  noted 
in  several  instances  that  there  were 
inadequate  data  available  for  accurately 
determining  the  benefit-to-risk  ratio  for 
the  product.  In  particular,  the  Panel 
found  that  PPF  is  effective  in 
maintenance  of  a  normal  circulating 
blood  volume,  but  PPF  has  not  been 
proven  to  be  effective  in  the 
maintenance  of  oncotic  pressure  and 
that  the  degree  of  effectiveness  of  this 
product  may  be  related  to  the  method  of 
preparation.  The  Panel  recommended 
that  more  sophisticated  in  vivo  studies 
be  sponsored  within  the  medical 
community  to  evaluate  the  effectiveness 
of  PPF  in  elevating  oncotic  pressure  and 
that,  in  the  absence  of  such  data,  the 
package  insert  should  indicate  that  no 
evidence  exists  that  PPF  appreciably 
increases  the  oncotic  pressure  of  the 
patient's  plasma. 

FDA  agrees  that  there  are  inadequate 
data  to  support  the  oncotic  effectiveness 
of  PPF  and  that  the  recommended  study 
should  be  performed.  Because  the 
recommended  study  is  directly  related 
to  demonstrating  the  effectiveness  of  the 
product  for  its  labeled  indications,  FDA 
believes  that  it  is  primarily  the 
responsibility  of  the  manufacturers  of 
this  product  to  ensure  that  such  studies 
are  done.  Consistent  with  the  Panel's 
Category  I  recommendation  and 
because  adequate  methods  to  measure 
oncotic  effectiveness  may  not  yet  be 
available,  PDA  is  not  proposing  to 
require  manufacturers  of  PPF  to 
undertake  these  studies  at  this  time. 
FDA  agrees  that  until  adequate  data  are 
available  the  labeling  should  note  that 
there  is  no  evidence  that  PPF 
appreciably  elevates  oncotic  pressure. 
Accordingly,  FDA  proposes  that  this 
revision  in  PPF  labeling  be  made  in 
accordance  with  the  Panel's 
recommendations. 

22.  In  its  review  of  Antihemophilic 
Factor  (Human)  (AHF),  the  Panel 
recommended  that:  . 

a.  The  labeling  should  include 
information  about  the  content  of  anti-A 
and  anti-B  antibodies  which  may  cause 
hemolytic  anemia  when  given  in  large 
amounts. 

b.  Manufacturers  should  test  each  lot 
of  the  product  to  determine  its  anti-A 
and  anti-B  levels. 


c.  When  applicable,  the  final  product 
should  be  tested  to  demonstrate  that  it 
contains  no  more  than  0.1  microgram  of 
aluminum  per  unit  of  antihemophilic 
factor. 

d.  When  applicable,  the  final  product 
should  be  demonstrated  to  be  free  of 
heparin  activity,  or  the  amount  of 
heparin  activity  remaining  should 
appear  in  the  labeling. 

e.  The  labeling  should  contain 
information  about  the  fibrinogen  content 
of  the  final  product 

FDA  agrees  with  these 
recommendations.  All  current 
instruction  circulars  for  AHF  include  a 
statement  that  the  product  contains  anti- 
A  and  anti-B  isoagglutinins  which  may 
cause  hemolytic  anemia  when  given  in 
large  amounts.  In  addition,  each 
manufacturer  of  this  product  has 
voluntarily  set  specification  limits  for 
these  antibodies,  which  are  included  in 
the  product  license  and  are  subject  to 
approval  by  OBRR.  AH  manufacturers 
now  test  each  lot  of  final  product  to 
ensure  that  the  anti-A  and  anti-B 
antibody  levels  are  within  the 
specification  limits  set  in  their  product 
license. 

All  manufacturers  using  aluminum 
hydroxide  in  the  processing  of  AHF 
have  submitted  data  to  FDA 
demonstrating  that  all  recent  lots 
contain  aluminum  levels  below  the 
maximum  limit  recommended  by  the 
Panel.  In  addition,  the  majority  of 
manufacturers  routinely  test  each  lot  of 
final  product  for  aluminum.  FDA 
proposes  to  require  that  any 
manufacturer  using  aluminum  hydroxide 
to  process  AHF  an>end  its  product 
license  to  provide  for  the  testing  of  each 
lot  to  ensure  that  the  aluminum  content 
falls  below  0.1  microgram  per  unit  of 
antihemophilic  factor. 

FDA  is  aware  that  there  are  technical 
difficulties  in  measuring  low  levels  of 
heparin  in  an  accurate  and  reproducible 
manner.  In  addition,  because  the  small 
amount  of  heparin  used  in  processing 
this  product  is  not  considered  to  be 
clinically  significant  there  is  little  vahie 
in  providing  to  the  consumer  a  precise 
measurement  of  the  amount  of  heparin 
present.  Therefore,  FDA  advises  those 
manufacturers  using  heparin,  to  revise 
their  labeling  to  note  the  maximiun 
amount  of  heparin  which  may  be 
present  in  the  final  product  as 
calculated  from  the  amount  introduced 
during  processing.  Alternatively,  the 
labeling  may  state  the  average  amount 
of  heparin  found  in  the  final  product  as 
determined  by  a  validated  assay  of  a    . 
representative  number  of  lots.  = 

Although  AHF  is  not  indicated  for  the 
treatment  of  any  form  of  fibrinogen 
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de^ciency  (Cryoprecipitated  AHF  is  the 
indicated  product],  the  approximate 
fibrinogen  content  remains  relevant  to 
inform  the  clinician  of  the  composition 
of  the  product.  Accordingly,  FDA 
proposes  that  manufacturers  revise  their 
product  labehng  (package  insert)  to 
state  the  fibrinogen  content  in  terms  of 
an  average  percentage  of  the  total 
protein. 

23.  The  Panel  made  the  following 
recommendations  concerning  the 
labeling  for  Factor  IX  Complex  (Human): 

a.  Because  of  the  potential  side  effects 
associated  with  Factor  IX  Complex 
(Human),  the  product  should  be 
administered  only  when  the  patient 
cannot  be  managed  appropriately  with 
single-donor  plasma. 

FDA  agrees  with  this 
recommendation.  Because  of  the 
product's  unavoidable  potential  for 
inducing  thrombosis  and  transmitting 
hepatitis,  the  physician  should  be 
informed  that  use  of  single-donor 
plasma  may  be  more  appropriate. 
Therefore,  FDA  a  proposing  to  require 
that  the  statement  "Factor  IX  Complex 
(Human)  should  be  used  only  when  the 
patient  cannot  be  managed  adequately 
with  plasma"  be  included  under  the 
"Indications"  section  of  the  labeling. 

b.  The  Panel  recommended  that 
certain  additional  information  be 
included  on  the  container  label  for 
Factor  IX  Complex  (Human). 

FDA  agrees  in  part  and  disagrees  in 
part  with  the  recommendations.  FDA 
recognizes  the  necessity  of  limiting  the 
information  on  the  container  label  to 
that  absolutely  necessary  for  the 
product's  proper  handling  and  use.  As 
additional  information  is  added  to  the 
label,  the  label  becomes  crowded  and 
overall  clarity  is  reduced  substantially. 
FDA  believes  that  the  assayed  quantity 
of  each  clotting  factor  used  for  the 
treatment  of  an  indicated  deficiency 
should  be  stated  on  the  container  label. 
FDA  also  believes  that  a  warning 
concerning  hepatitis  should  be  included 
on  the  container  label,  such  as  the 
hepatitis  warning  that  now  is  required 
for  other  blood  products  capable  of 
transmitting  hepatitis. 

However,  FDA  believes  that 
information  concerning  the  sodium  and 
potassium  content  of  the  final  product 
should  be  included  in  the  package 
insert,  rather  than  on  the  container  label 
as  recommended  by  the  Panel.  Similarly, 
FDA  believes  that  a  warning  concerning 
thrombosis  should  be  included  in  the 
"Warnings"  section  of  the  package 
insert  Although  thrombosis  from  use  of 
this  product  is  a  signiHcant  hazard, 
because  of  the  infrequency  of  the  ' 
occurrence  of  thrombosis  this  warning 


need  not  be  highlighted  on  the  container 
label. 

c  The  Panel  recommended  that  the 
quantity  of  anticoagulant  in  the  product 
should  be  included  in  the  labeling. 

FDA  interprets  the  term 
"anticoagulant"  to  mean  heparin  or  a 
calcium-binding  ion  (speciHcally,  citrate 
or  phosphate).  Because  of  the  difficulty 
of  reliably  assaying  low  levels  of 
heparin,  either  the  maximum  possible 
heparin  level  or  the  amount  determined 
to  be  in  the  final  product  by  a  reliable 
and  validated  assay  should  be  noted  in 
the  labeling.  The  amount  of  citrate  or 
phosphate  may  be  determined  by 
assaying  a  representative  number  of 
lots.  Such  assays  must  be  repeated  each 
time  a  significant  change  in  the 
manufacturing  process  occurs,  and  the 
quantities  shown  in  the  labeling  revised 
if  necessary. 

d.  llie  Panel  recommended  that  the 
labeling  include  more  detailed 
information  regarding  the  dosage  and 
frequency  of  administration  of  the 
product  and  information  about  how  to 
monitor  effectiveness  of  treatment  for 
each  indicated  clotting  deflciency. 

FDA  agrees  with  this 
recommendation.  FDA  recommends  that 
the  dosage  information  include  a  data 
summary  on  in  vivo  recovery,  biologic 
turnover  rates,  and  hemostatic  levels  of 
the  appropriate  clotting  factors.  To  keep 
the  labeling  as  concise  as  possible, 
readily  available  references  may  be 
provided  for  the  laboratory 
measurement  of  the  appropriate  clotting 
factors. 

24.  In  the  text  of  their  review  of 
Fibrinrfysin  (Human)  (a  combination 
product  containing  plasminogen  and 
streptokinase  (SK)),  the  Panel 
summarized  the  factors  that  a  clinician 
should  consider  before  initiating 
repeated  parenteral  administration  of  a 
product  containing  SK.  The  Panel  also 
recommended  that4all  Rbrinolytic  agents 
(Fibrinolysin  (Human),  Streptokinase, 
and  urokinase)  should  be  reviewed 
again  at  a  later  date  by  a  single  panel  of 
experts. 

FDA  advises  that,  at  the  present  time, 
there  are  no  plans  for  these  products  to 
be  reviewed  again  by  an  advisory  group 
from  outside  FDA;  however,  if  the  need 
should  arise,  FDA  intends  that  this 
family  of  products  be  reviewed  as  a 
group.  For  the  present,  these  fibrinolytic 
agents  are  the  regulatory  responsibihty 
of  OBRR  and  every  effort  will  be  made 
to  assure  that  FDA's  regulatory  poUcies 
for  these  products  are  enforced 
equitably  and  consistently.  As  an 
example,  on  April  10  and  11, 1980,  a 
public  workshop  was  held  in  which  the 
current  labeling  for  these  fibrinolytic 
agents  was  discussed.  One  of  the 


objectives  of  this  meeting  was  to 
develop  consistent  labeling  for  these 
products.  In  addition,  the  considerations 
for  SK  therapy  summarized  by  the 
Panel,  their  other  labeling 
reconunendations.  and  recent  scientific 
information  were  reviewed  with  the 
intent  of  updating  the  product  labeling 
in  light  of  current  medical  knowledge. 

25.  The  Panel  recommended  that  all 
lots  of  RH„(D)  Immune  Globulin  should 
be  assayed  by  an  approved  method  and 
that  there  should  be  consistency  in 
assay  standardization  and  expression  of 
potency. 

For  the  present,  the  agency  does  not 
consider  it  necessary  to  require  a 
specific  standardized  test  method  for 
determining  the  potency  of  this  product. 
Although  all  manufacturers  do  not  use 
the  same  potency  assay  method,  each 
lot  must  be  tested  against  a  U.S. 
Reference  RH)(D)  Immune  Globulin 
obtained  ^m  OBRR.  Each  dose  of  the 
final  product  is  contained  in  a  volume 
between  0.5  and  2J)  mL  of 
immunoglobulin  and,  as  specified  in 
each  manufacturer's  product  license, 
each  dose  has  a  potency  equal  to  or 
greater  than  that  of  1  mL  of  the 
reference  material.  Consistency  in 
dosage  is  assured  by  the  above 
requirements,  although  the  antibody 
concentration  may  vary  according  to  the 
lot  being  tested.  Lot-to-lot  consistency  is 
further  assured  by  means  of  the 
following  procedures: 

a.  The  U.S.  Reference  RHo(D)  Immune 
Globulin  is  tested  in  parallel  with  the 
product  on  the  same  day.  ' 

b.  Several  Ted  blood  cell  phenotypes 
are  used. 

a  Potency  assays  are  performed  at 
both  the  bulk  and  final  container  stage 
during  manufacture. 

d.  Frequently,  the  potency  is 
confirmed  by  assays  at  FDA. 

26.  The  Panel  noted  three  current  uses 
of  RHo(D)  Immune  Globulin  (i.e., 
postpartum  administration  to  Rh- 
negative  mothers  after  delivery  of  an 
Rh-positive  child,  post-abortion 
administration  to  Rh-negative  women 
and  after  transfusion  of  Rh-positive 
blood  to  Rh-negative  recipients).  Six 
possible  uses  of  the  product  were  also 
reviewed.  The  Panel  recommended  that 
the  requirement  foij  an  9Ha(D)  Immune 
Globulin  crossmatch  prior  to 
administration  be  eliminated  and  the 
labeling  revised  accordingly. 

FDA  agrees  that  an  RHo(D)  Immune 
Globulin  crossmatch  prior  to 
administration  is  no  longer  necessary 
and  has  approved  amendments  to 
product  licenses  to  eliminate  this 
requirement  i 


With  regard  to  the  cturent  uses,  two 
manufacturers  have  submitted 
appropriate  data  to  FDA  supporting  low- 
dose  RHo(D)  Immune  Globulin 
prophylaxis  of  Rh-negative  women 
following  abortion  up  to  12  weeks 
gestation.  Product  license  amendment 
for  this  dosage  have  been  approved,  and 
the  labeling  has  been  revised 
accordingly. 

In  addition  to  the  currently  approved 
indications,  the  Panel  recommended  that 
the  product  be  approved  for  use  after 
transfusion  of  any  blood  product 
containing  Rh-positive  red  cells  to  an 
Rh-negative  recipient  in  whom  it  is  . 
desirable  to  suppress  primary 
immunization.  FDA  agrees  with  this 
recommendation  and  advises  that 
manufacturers  may  revise  their  product 
labeling  accordingly.  In  relation  to  this 
indication,  the  Panel  mentioned  that 
some  preparations  of  platelets  or 
granulocytes  may  contain  substantial 
numbers  of  Rh-positive  red  cells.  FDA 
advises  that  the  uniform  labeling   . 
requirements  for  blood  and  blood 
components  provide  for  the  inclusion  of 
the  Rh  group  on  the  container  label  so 
that  the  clinician  may  determine  when 
primary  Rh  immunization  may  occur. 

The  Panel  also  suggested  that 
administration  of  RHo(D)  Immune 
Globulin  should  be  permitted  for  a         ■ 
period  longer  than  the  present  labeling 
limitation  of  72  hours  postpartum.  The 
Panel  recommended  that,  although 
administration  within  72  hours  after 
exposure  to  Rh-negative  red  cells  is' 
highly  preferable,  administration  up  to  2 
weeks  after  such  exposure  should  be 
permitted,  provided  the  labeling  warns 
that  efficacy  may  be  reduced.  FDA 
agrees  with  this  recommendation. 
Because  the  supporting  evidence  is  very 
limited,  the  labeling  should  continue  to 
emphasize  the  importance  of 
administering  the  product  within  72 
hours  after  exposure.  However,  the 
labeling  may  be  revised  to  provide,  with 
suitable  warnings,  for  administration  up 
to  2  weeks  after  exposure. 

The  Panel  also  recommended  that 
RHo(D)  Immune  Globulin  be 
administered  after  signi^cant  abdominal 
trauma,  including  amniocentesis,  to  a 
pregnant,  non-sensitized,  Rh-negative 
woman.  In  principle,  FDA  agrees  with 
this  recommendation,  but  advises  that 
no  clinical  data  are  available  to  support 
a  specific  dosage  for  the  product  when 
used  in  this  manner.  Therefore,  for  this 
indication,  any  license  amendment 
submitted  to  FDA  requesting  approval  of 
a  dose  which  is  lower  than  the  usual 
postpartum  dose  must  be  accompanied 
-ly  adequate,  supportive  clinical 
information.  For  the  remaining  three 


suggested  uses — routine  intrapartimi 
administration,  administration  to  Rh- 
negative  infants  of  Rh-positive  mothers, 
and  administration  to  D'-positive 
women  after  delivery — FDA  agrees  with 
the  Panel's  finding  that  further  study  is 
needed  before  recommendations  for 
these  uses  can  be  made. 

27.  In  their  review  of  Blood  Grouping 
Serum,  the  Panel  presented  the 
following  recommendations: 

a.  The  regulations  should  be  reviewed 
to  reduce,  if  possible,  the  number  of 
antigens  for  which  testing  must  be 
accomplished  in  the  specificity  test 

b.  Certain  information  specified  by  the 
Panel  should  be  included  on  the 
container  label. 

c.  Manufacturers  should  provide  an 
Rh  control  serum  for  use  with  anti-D 
Serum  when  testing  a  patient's  (but  not 
a  normal  donor's)  blood. 

d.  Bulk  packaging  should  be  permitted 
for  some  Blood  Grouping  Sera. 

FDA  agrees  with  the  Panel's  intent 
that  the  regulations  not  impose 
unnecessary  restrictions  which  would 
limit  the  availability  of  these  products  or 
increase  their  cost.  FDA  believes, 
however,  that  the  present  policy  meets 
the  Panel's  intent,  while  providing 
necessary  information  to  the  users  of 
this  product.  Under  §  660.2e(c),  Blood 
Grouping  Serum  must  be  tested  with  red 
blood  cells  having,  as  a  group,  the  42 
antigens  listed  in  subparagraph  (c)(1)  of 
that  section.  These  specificity  tests 
determine  whether  any  contaminating  or 
undesirable  antibodies  are  present  in 
the  candidate  serum.  Under 
§  660.26(c)(2)  and  (d)(2),  a  manufacturer 
may  readily  b«  exempted  from  testing 
for  any  of  the  less  signiHcant  antigens 
when  appropriate  cells  are  not 
available,  provided  the  package  insert 
identifies  those  antigens  for  which  no 
speciHcity  test  has  been  performed.  In 
this  manner,  a  user  who  suspects  that 
the  reagent  serum  is  giving  nonspecific 
results  may  consult  the  package  insert 
for  a  list  of  those  factors  not  tested.  If 
the  number  of  antigens  listed  for 
specificity  testing  were  simply  reduced, 
most  consumers  would  have  a  difficult 
time  in  determining  what  tests  the 
manufacturer  was  required  to  perform, 
and  what  untested  antigens  might  be 
suspected. 

FDA  agrees  that  because  of  the  vial's 
small  size,  the  container  label  should  be 
reserved  for  only  critical  information. 
The  container  label  requirements  under 
§  660.28(a)(2)  were  promulgated  by  FDA 
with  the  intent  of  limiting  the  amount  of 
required  information  to  a  minimum.  As 
an  additional  consideration,  this  product 
is  often  separated  from  the  package 
insert  and  package  label  during  use; 


therefore,  it  is  essential  that  the  vial 
label  include  all  information  necessary 
for  the  product's  proper  use  by  a 
knowledgeable  consumer,  e.g..  a  trained 
technician.  Accordingly,  information  in 
addition  to  that  recommended  by  the 
Panel,  such  as  the  expiration  date, 
recommended  test  method,  antibody 
specificity,  and  the  source  material  used 
if  other  than  human,  is  required  on  the 
vial  label.  The  volume  of  the  product  is 
also  required  on  the  label  because  it 
would  be  a  greater  burden  for 
manufacturers  to  print  separate  package 
inserts  for  each  volume  of  product 
marketed.  Accordingly,  FDA  proposes 
no  changes  in  the  current  container 
label  requirements. 

As  noted  by  the  Panri,  an  Rh  contnrf 
is  not  necessary  with  Ab6-D  Sctuoh 
when  testing  the  blood  of  a  normal 
donor.  Current  anti-D  labeling  of  high- 
protein  reagents  recommends  the  use  of 
.either  bovine  albumin  or  an  Rh  control 
serum  for  patient  testing.  Because  Anti- 
D  Serum  functions  adequately  in  many 
situations  without  a  control,  FDA  does 
not  ccHisider  an  Rh  control  serum  to  be  a 
necessary  and  integral  part  of  the 
licensed  product.  Accordingly,  FDA 
does  not  require  that  manufacturers  of 
Anti-D  Serum  provide  an  Rh  control 
serum. 

FDA  agrees  that  bulk  packaging 
should  be  permitted  for  some  Blood 
Grouping  Sera.  In  a  proposed  rule 
published  in  the  Federal  Register  of 
March  5, 1985  (50  FR  8743),  FDA 
proposed  to  amend  {  660in(e]  to 
remove  all  specific  volume  restrictions 
for  the  Bnal  product. 

28.  The  Panel  reconunends  that  the 
labeling  for  Reagent  Red  Blood  Cel's  be 
revised  to  include  the  following 
'  information: 

a.  A  caution  against  use  after  the  end 
of  the  dating  period. 

b.  Specific  instructions  about  bow  to 
obtain  additional  information 
concerning  the  test  cells. 

c.  Information  about  how  to  dilute  test 
cells  and  the  useful  life  of  the  cells  so 
diluted. 

d.  More  speciHc  information  about  the 
loss  of  reactivity  with  storage. 

The  Panel  also  recommended  that  the 
data  supporting  the  dating  periods  for 
these  products  be  reviewed  to  determine 
their  adequacy. 

FDA  agrees  that  more  specific 
information  is  needed  in  the  labeling 
about  the  loss  of  antigen  reactivity  with 
storage  of  Reagent  Red  Blood  Cells.  In 
the  Federal  Register  of  June  11, 1985  (50 
FR  24546).  FDA  proposed  to  amend  the 
labeling  regulations  in  §  660.35  to 
require  that,  for  Reagent  Red  Blood  Cell 
products  reconunended  for  the  detection 
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or  identification  of  unexpected 
antibodies,  the  package  insert  identify 
the  specific  antigens  which  are  most 
likely  to  decrease  in  reactivify  during 
storage.  FDA  also  proposed  to  require 
that  the  labeling  include  a  statement 
that  the  rate  at  which  antigen  reactivity 
is  lost  is  partially  dependent  upon 
characteristics  of  the  red  blood  cell 
donor,  characteristics  which  are  neither 
controlled  nor  predicted  by  the 
manufacturer. 

Although  some  manufacturers'  inserts 
already  warn  that  Reagent  Red  Blood 
Cells  are  not  to  be  used  beyond  the 
expiration  date,  FDA  does  not  agree  that 
this  statement  should  be  required.  FDA 
believes  that  the  technicians  using  this 
product  are  clearly  aware  of  the 
meaning  and  implications  of  the 
expiration  date  given  on  the  label  and 
recognize  that  the  performance  of  the 
reagent  cannot  be  warranted  beyond 
that  date.  FDA  does  not  permit  use  of    » 
outdated  reagents  for  required  tests  in 
the  manufacture  of  licensed  biological 
products.  In  some  other  settings,  such  as 
under  carefully  controlled  conditions  in 
a  consultant  reference  laboratory,  highly 
experienced  personnel  may  occasionally 
use  outdated  cells  successfully  for  other 
purposes  without  endangering  the 
accuracy  of  the  test  results. 

FDA  believes  that  the  current  labeling 
provides  appropriate  information  for  the 
proper  use  of  Reagent  Red  Blood  Cells 
in  normal  situations.  In  addition, 
manufacturers  routinely  provide 
additional  information  or  test  results  to 
individual  consumers  upon  request.  FDA 
does  not  believe,  however,  that  the 
manufacturer  should  be  required  to 
provide  regularly  a  burdensome 
compilation  of  highly  technical 
information  and  test  results.  Therefore, 
FDA  beUeves  that  at  the  present  time 
the  current  system  of  providing  specific 
information  upon  individual  request 
functions  adequately. 

FDA  agrees  that  the  data  supporting 
the  dating  periods  for  Reagent  Red 
Blood  Cells  should  be  reviewed. 
Currently,  in  S  610.53(a),  a  dating  period 
of  35  days  is  established;  however, 
through  the  amendment  of  individual 
product  licenses,  a  number  of 
manufacturers  have  been  granted  dating 
periods  longer  than  35  days  under  the 
authority  of  §  610.53(b).  The  data 
supporting  these  dating  periods  have 
been  reviewed  by  CDB  and  confirming 
data  are  being  sought.  FDA  will,  as 
appropriate,  propose  to  amend  the 
codified  dating  period  for  Reagent  Red 
Blood  Cells  or  advise  individual 
manufacturers  to  amend  their  product 
licenses  consistent  with  the  available 
supportive  stability  data. 


The  agency  believes  that  a 
manufacturer  should  not  provide 
instructions  on  how  to  modify  their 
product  by  means  other  than  those 
recommended  in  the  product  labeling. 
Because  the  current  labeling  does  not 
recommend  dilution  of  the  test  cells, 
consumers  who  do  dilute  the  cells 
assume  responsibility  for  the  reactivity 
and  stability  of  the  product.  Before  a 
manufacturer  would  be  permitted  to 
recommend  diluting  the  test  cells,  an 
amendment  to  the  product  license 
accompanied  by  appropriate  supportive 
data  would  be  necessary. 

29.  The  Panel  presented  a  number  of 
recommendations,  further  described 
below,  concerning  the  labeling  of  Anti- 
Human  Serum.  The  Panel  also  identified 
the  antibody  specificities  that  the 
product  should  contain  when  used  for 
each  of  the  reviewed  indications. 

FDA  agrees  with  the  majority  of  the 
Panel's  recommendations,  many  of 
which  are  already  in  practice.  A 
guideline  concerning  the  labeling  and 
lot-release  requirements  for  this  product 
was  made  available  and  was  sent  to 
licensed  manufacturers  in  1977.  The 
guideline  is  on  file  with  FDA's  Dockets 
Management  Branch  (Docket  No.  770- 
0219).  FDA  believes  that  the  guideline 
and  the  current  product  labeling 
adequately  respond  to  the  Panel's 
recommendations  with  few  exceptions. 
The  remainder  of  the  recommendations 
with  which  FDA  agrees  are  addressed  in 
a  proposed  rule  concerning  additional 
standards  for  Anti-Human  Serum, 
published  in  the  Federal  Register  of 
April  30, 1982  (47  FR  18623).  FDA 
advises  that  the  agency  puttlished  in  the 
Federal  Register  of  February  11, 1985  (50 
FR  5574)  a  final  rule  based  on  the 
proposal  of  April  30, 1982.  Elsewhere  in 
that  same  issue  of  the  Federal  Register. 
FDA  revoked  the  guideline  on  the 
product. 

The  Panel  recommended  that  the 
specific  antibodies  present  in  each  lot 
be  identified  on  the  vial  label.  Currently, 
in  conformance  with  FDA's  guideline, 
the  package  insert  should  specify  each 
of  the  antibody  reactivities  present.  The 
product  is  identified  on  the  vial  label  by 
a  proper  name  reflecting  only  the 
significant  antibodies  present.  For 
example,  a  product  labeled  as 
"polyspecific"  must  contain  anti-IgG 
and  anti-C3d  activity  but  may  or  may 
not  also  include  anti-IgA,  anti-IgM,  Anti- 
C3d.  anti-C4b  and  anti-C4d.  To  require 
the  inclusion  on  the  vial  label  of  each 
antibody  reactivity  present  could 
confuse  the  consumer,  who  might  not  be 
aware  of  its  limited  significance,  and 
might  be  burdensome  to  the 
manufacturer  by  necessitating  the 


printing  of  customs  labels  for  each  lot 
product  llierefore,  FDA  intends  to 
continue  the  current  labeling  policy  for 
Anti-Human  Serum. 

For  the  evaluation  of  suspected 
incompatible  transfusions,  the  Panel 
states  that  Anti-Human  Serum  should 
contain  anti-IgG  activity,  either  alone  or 
with  anti-complement.  FDA  requires 
that  both  anti-IgG  and  anti-C3d  activity 
be  present  in  reagents  recommended  for 
this  use.  There  is  evidence  that 
particular  antibody  transfusion 
reactions  sometimes  are  detected  best 
by  anti-C3d  reagents.  Because  of  the 
possible  serious  consequences  of  an 
incompatible  blood  transfusion  and 
because  it  is  not  always  possible  to 
obtain  ideal  clinical  samples  at  the 
optimum  time  following  a  suspected 
transfusion  reaction,  FDA  permits  only 
the  polyspecific  reagent  to  be  labeled  for 
use  in  evaluating  suspected 
incompatible  transfusions,  thereby 
providing  maximum  assurance  of 
correct  test  results. 

The  Panel  recommended  that,  if  anti- 
C4  activity  is  present  in  Anti-Human 
Serum,  the  amoimt  should  be  such  that 
the  product  is  not  reactive  with  normal, 
clotted,  refrigerated  red  cells.  The 
current  guidelines  specifies  that  the 
product  should  not  agglutinate  clotted, 
normal  red  cells  stored  at  2  to  8*  C  for 
at  least  24  hours.  FDA  believes  that 
"false  positive"  reactions  may  not 
always  be  due  to  anti-C4  activity,  high 
levels  of  anti-C3d  may  also  agglutinate 
"normal"  cells.  In  relation  to  this 
question,  the  agency  sponsored  a  study 
to  evaluate  the  frequency  and  nature  of 
the  "false  positive"  reactions  which  are 
associated  with  reagents  containing 
anticomplement.  The  results  of  the  study 
offer  further  support  for  the  belief  that 
false  positive  reactions  are  not  always 
due  to  anti-C4  activity.  (Nasongkla,  M., 
J.  Hummert,  and  H.  Chaplin,  Jr.,  "False 
positive  direct  antiglobulin  test 
reactions  with  polyspecific  antiglobulin 
reagents."  Transfusion.  22:273-275, 
1982). 

30.  Although  all  currently  available 
licensed  third  generation  tests  for  the 
detection  of  Hepatitis  B  Surface  Antigen 
(HBsAg)  were  found  to  meet  the 
standards  for  safety  and  effectiveness, 
the  Panel  urged  that  a  workshop  be  held 
for  the  purpose  of  redefining  "third 
generation  test"  sensitivity  on  the  basis 
of  an  absolute  minidium  standard 
amount  of  HBsAg  that  must  be  detected 
by  an  acceptable  method,  without  an 
inordinate  number  of  false-positive 
results. 

FDA  agrees  that  the  development  of 
an  appropriate  absolute  HBsAg 
standard  could  improve  the 


standardization  of  the  third  generation 
test.  The  FDA  Reference  HepatiUs  B 
Surface  Antigen  Panel  currently  in  use  is 
prepared  from  the  sera  of  known  HBsAg 
positive  and  negative  donors.  The 
quantitation  of  the  HBsAg  is  not  always 
exactly  reproducible  as  a  new  reference 
panel  is  made;  however,  Hcensed 
manufacturers  are  given  an  opportimity 
to  test  each  panel  in  order  to  resolve 
any  disparities  before  the  new  panel 
becomes  the  standard  reference  panel. 

FDA  believes  that  considerable 
technical  problems  remain  to  be 
resolved  before  developing  an  absolute 
standard,  and  that  a  workshop  on  this 
issue  is  premature.  Specifically.  FDA 
considers  the  available  evidence 
insufficient  for  establishing  the  absolute 
amounts  of  antigen  HBsAg  subtypes  to 
be  incorporated  into  such  a  standard.  In 
addition,  present  technology  cannot 
assure  the  preparation  of  a  standard 
that  is  suitable  for  use  in  determining 
the  sensitivity  of  hcensed  third 
generation  tests.  Therefore,  FDA 
believes  that  the  use  of  a  reference 
panel — a  procedure  which  admittedly  is 
somewhat  arbitrary,  but  which  is 
equitable  to  all  test  methods — is  the  best 
option  at  present.  FDA  continues  to 
pursue  the  development  of  an  absolute 
standard  for  HBsAg  and,  as  technology 
advances,  will  seek  the  adoption  of  a 
well-defmed,  absolute  minimum 
reference  standard. 

31.  The  Panel  recommended  that 
antivenins  from  sources  other  than 
horses  should  be  made  available  in  the 
United  States  to  treat  patients  having 
severe  horse  serum  hypersensitivity, 

FDA  agrees  that  antivenins  from  other 
animal  sources  are  sometimes  needed  as . 
alternative  drugs  to  the  currendy 
licensed  antivenins  prepared  from  horse 
serum.  No  such  drug  presently  is 
licensed  in  the  United  States.  If 
antivenins  from  alternative  animal 
sources  are  produced  in  a  foreign 
country,  the  agency  will  consider  in 
appropriate  circumstances  permitting 
the  importation  of  the  product  under 
individual  investigational  new  dnig 
exemptions  solely  for  emergency  use  for 
individuals  severely  hypersensitive  to 
horse  serum.  FDA  expects  that  new 
hybridoma  technology,  now  under 
development,  may  result  in  the 
manufacture  of  highly  purified  antivenin 
products  to  which  recipients  would  not 
be  severely  hypersensitive. 

32.  The  Panel  noted  that  with  the 
presently  marketed  lO-niilliliter  size  of 
reconstituted  antivenin.  2  to  4  vial  doses 
are  recommended  for  mild 
envenomation,  while  10  to  20  vials  may 
be  necessary  for  treatment  of  a  severe 
Crotalidae  envenomation.  The  Panel 
stated  that  a  problem  with  the  effective 


use  of  these  products  appears  to  be 
undertreatment.  partially  related  to  the 
relatively  small  amount  of  material  per 
viaL  The  small  dosage  size  might 
encourage  an  unwarranted  over- 
cautious attitude  on  the  part  of  the 
treating  physician  and  result  in 
undertreatment  of  a  patient. 
Accordingly,  the  Panel  recommended 
that  the  container  size  be  doubled. 

FDA  will  consider  any  application  to 
amend  the  license  for  an  antivenin 
product  to  provide  for  larger  container 
volumes:  however,  FDA  believes  that 
such  a  change  is  unlikely  at  this  time. 
FDA  considers  the  likelihood  of 
undertreatment  due  to  the  small  vial 
size  to  be  minimal.  Antivenins  have 
been  manufactured  in  10  mL  volimies  for 
nearly  50  years  and  many  medical  texts 
provide  adequate  information  for  aiding 
the  physician  in  determining  an 
appropriate  dosage.  Further  decreasing 
the  likelihood  of  undertreatment  is  the 
trend  toward  the  designation  of  regional 
centers  for  the  treatment  of  venomous 
bites,  where  the  personnel  are  familiar 
with  the  proper  use  of  antivenin 
products. 

FDA  is  also  aware  that  there  are 
technical  problems  that  may  outweigh 
any  benefits  accured  from  an  increase  in 
container  volume.  The  lyophilization 
(freeze-drying)  of  larger  product 
volumes  may  affect  adversely  the 
stability  of  the  product,  thereby 
shortening  the  dating  period  of  the 
product.  Because  emergencies  requiring 
the  administration  of  antivenins  rarely 
occur,  a  venin  product  often  is  held  until 
its  expiration  date  and  then  discarded. 
Thus,  any  decrease  in  the  dating  period 
for  antivenins  would  result  in  a 
proportional  increase  in  product 
wastage  through  outdating. 

33.  The  Panel  recommended  that  the 
use  of  Single  Donor  Plasma  (Human) 
and  of  plasma  recovered  from  single 
unit  donations  of  whole  blood  should  be 
encouraged  for  use  in  fractionation.  To 
this  end.  the  Panel  recommended  that 
the  regulations  be  revised  to  define  the 
appropriate  storage  and  shipping 
conditions  for  recovered  units  of 
plasma. 

Recovered  human  plasma  is  an 
unlicensed  source  material  to  be  used 
for  further  manufacturing  only.  Blood 
establishments  commonly  recover  this 
plasma  from  units  of  blood  or  Single 
Donor  Plasma  (Human).  The  recovered 
human  plasma  is  then  shipped  to  a 
manufacturer  for  fractionation  or  for 
preparing  in  vitro  reagents.  The  agency 
is  reviewing  all  aspects  of  the  handling, 
storage,  and  use  of  recovered  human 
plasma.  Upon  completion  of  this  review, 
the  agency  intends  to  take  any 
necessary  action  to  encourage  the 


efficient  use  of  recovered  human 
plasma,  while  ensuring  that  the  products 
derived  from  the  plasma  are  safe  and 
effective. 

The  agency  advises  that  the  current 
additional  standards  for  Whole  Blood 
(Human)  and  the  plasma  derivatives  do 
not  prohibit  the  use  of  Single  Danar 
Plasma  (Human)  as  a  source  for  blood 
derivatives.  Indeed,  Single  Donor 
Plasma  (Human).  Fresh  Frozen,  is 
routinely  used  by  manufacturers  as  a 
source  of  Antihemophilic  Factor 
(Human). 

FDA  encourages  the  preparation  of  as 
many  individual  components  from  a  unit 
of  blood  as  is  safely  possible,  thereby 
allowing  the  use  of  this  valuable 
national  resource  with  the  maximum 
efficiency.  As  part  of  this  effort  FDA  is 
proposing  to  amend  the  regulations  in 
H  640.24(b)  and  640.34(d)  to  increase 
from  4  to  6  boors  the  time  period  within 
which  platelet  products  must  be 
separated  from  whole  blood.  With  the 
increased  trend  toward  regionalization 
of  blood-banking  centers,  there  are 
many  instances  in  which  a  collectioa 
facility  is  remote  from  the  locations 
where  the  components  are  separated 
and  processed.  The  proposal  would 
allow  such  facilities  more  time  to  collect 
and  transport  blood  for  the  separation  of 
platelet  products,  thus  freeing  the 
remaining  components  for  other  uses, 
including  plasma  for  fractionation.  A 
licensed  manufacturer  has  submitted 
data  to  OBRR  demonstrating  that  blood 
may  be  held  for  up  to  6  hours  at  20'  to 
24'  C  before  the  separation  of  platelet 
rich  plasma  without  jeopardizing  the 
safety  and  effectiveness  of  the  products 
involved.  These  data  are  on  file  with 
FDA's  Dockets  Management  Branch 
(HFA-^05).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville  MD  20B57. 

FDA  also  proposes  to  clarify 
§  640.24(b)  to  apply  the  proposed  6-hour 
limit  only  to  the  period  between  the 
collection  of  the  blood  and  the 
separation  of  the  plasma  and  platelets 
(platelet  rich  plasma)  from  the  red  blood 
cells.  Previously,  if  Platelet  Concentrate 
(Human)  was  the  desired  product  the 
regulations  were  ambiguous  as  to 
whether  the  platelet  concentrate  had  to 
be  separated  from  the  red  blood  cells 
and  excess  plasma  within  the  specified 
time  period.  Recendy,  a  representative 
of  a  licensed  blood  bank  requested 
clarification  of  this  provision,  noting 
that  there  is  no  scientific  basis  for 
prohibiting  the  separation  of  platelet 
concentrate  from  platelet  rich  plasma  at 
any  time  during  the  72-hour  dating 
period.  Furthermore,  it  was  noted  that 
keeping  the  full  volume  of  plasma  with 
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the  platelets  during  the  storage  period 
would  aid  in  maintaining  a  proper  pH 
balance,  an  important  element  for 
preserving  platelet  function.  Upon 
review.  FDA  agrees  that  there  is  no 
scientific  evidence  to  indicate  that  the 
safety  and  effectiveness  of  the  product 
would  be  adversely  affected  if  it  were 
stored  initially  as  platelet  rich  plasma 
and  subsequently  centrifuged  to  produce 
platelet  concentrate.  Accordingly,  FDA 
is  proposing  to  clarify  the  regulations  to 
provide  greater  flexibility  for 
maintaining  platelet  products. 

34.  Consistent  with  a  proposed 
amendment  to  S  640.3(b)(3)  in  the 
additional  standards  for  Whole  Blood 
(Human).  FDA  Is  proposing  to  revise  the 
donor  suitability  requirements  in 

1  640.63(c)(1)  to  require  that  donors  of 
Source  Plasma  (Human)  have  a  blood 
hemoglobin  level  within  normal  limits  as 
prescribed  in  the  written  SOP  of  the 
establishment.  Occasionally  a  plasma 
donor's  red  blood  cells  cannot  be 
returned  to  the  plasma  dooor.  for 
example,  because  of  a  clot  in  the 
collected  blood  or  a  leak  in  the  blood 
container.  Accordingly,  a 
plasmapheresis  center  should  determine 
that  a  donor's  blood  has  a  normal 
hemoglobin  level  to  assure  that  the 
donor  can  tolerate  the  loss  of  up  to  a 
unit  of  whole  blood.  As  recommended 
by  the  Panel,  FDA  believes  that  the 
acceptable  minimum  hemoglobin  level 
generally  should  be  13.5  grams  per 
deciliter  (g/dL)  of  blood  for  males  and 
12.5  g/dL  for  females.  However,  the 
appropriate  limits  for  hemoglobin  level 
at  each  establishment  is  dependent  on 
factors  such  as  the  estabUshment's 
location  and  the  method  of  collecting  the 
blood  sample.  Under  proposed 
{  640.63(c)(1),  FDA  would  permit  each 
plasmapheresis  establishment  to  select 
appropriate  normal  Umits  for  the 
hemoglobin  level  of  its  donors,  based  on 
sound  scientific  principles.  The 
establishment  would  be  required  to 
include  in  its  written  SOP  the  selected 
limits  and  the  method  of  collecting  the 
sample  of  blood  used  in  determining  a 
donor's  hemoglobin  level.  As  provided 
under  S  601.12,  establishments  should 
submit  the  SOP  above  to  the  Director, 
OBRR,  for  approval  as  an  establishment 
Ucense  amendment.  Establishments  not 
submitting  an  SOP  to  FDA  would  be 
presumed  to  have  adopted  the  normal 
limits  for  hemoglobin  level 
recommended  by  the  Panel,  i.e.,  13.5  g/ 
dL  for  males  and  12.5  g/dL  for  females. 

35.  The  Panel  recommended  that  the 
frequency  of  testing  a  plasmapheresis 
donor's  blood  for  specific  plasma 
proteins  should  be  based  upon  the 
cumulative  volume  of  plasma  collected. 


as  well  as  on  the  time  elapsed  since  the 
last  tests  were  conducted,  as  is  currently 
required.  The  Panel  also  recommended 
that,  while  the  blood  sample  is  being 
tested  and  the  accumulated  laboratory 
data  are  being  reviewed,  the  amount  of 
plasma  collected  h'om  the  donor  should 
be  limited  to  that  obtained  from  2  liters 
of  whole  blood. 

Currently,  under  9  640.65(b)(l](i),  a 
blood  sample  must  be  taken  on  or  before 
the  day  of  the  first  donation  and  each  4 
months  thereafter.  A  variety  of  tests, 
including  measurement  of  specific 
plasma  proteins,  are  performed  on  the 
sample.  The  results  of  these  tests,  along 
with  other  laboratory  data,  must  then  be 
reviewed  to  determine  whether  the 
donor  may  continue  in  the 
plasmapheresis  program.  Under 
i  640.65(b)(2)(i),  this  review  must  be 
completed  within  21  days  after  the 
sample  is  drawn.  The  4-month  period 
was  initially  based  on  data  submitted  in 
support  of  product  licenses  and  has 
since  been  supported  by  additional 
information  gathered  by  licensees  and 
by  the  review  of  records  during  FDA 
inspections.  These  data  show  that, 
although  the  levels  of  individual  plasma 
components  may  fluctuate,  the  total 
protein  remains  relatively  constant 
during  a  4-montfa  period.  Under 
§  640.e5(b)(2)(i}.  if  the  4-month  blood 
sample  is  found  to  have  a  total  protein 
value  of  less  than  6.0  grams  per  deciliter 
or  a  protein  composition  not  within  the 
normal  limits  established  by  the  testing 
laboratory,  the  donor  must  be  removed 
from  the  plasmapheresis  program  until 
the  values  return  to  normal.  These 
provisions  are  intended  to  ensure  that  a 
donor  is  removed  from  an  extended 
plasmapheresis  program  before  his  or 
her  health  may  be  clinically  impaired. 
The  agency  is  not  aware  of  any  data 
that  suggest  that  the  safety  of  a  donor, 
having  previously  been  determined  to  be 
in  good  health,  may  be  adversely 
affected  by  plasmapheresis  during  the  4- 
month  interval  between  blood  tests,  nor 
is  FDA  aware  of  evidence  to  support  the 
required  retesting  of  a  donor's  blood 
after  the  donation  of  a  given  volume  of 
plasma,  e.g.,  that  obtained  from  12,000 
mL  of  whole  blood  as  was  suggested  by 
the  Panel.  Lacking  such  data,  FDA 
rejects  the  Panel's  recommendation  and 
proposes  to  retain  the  present  4-month 
interval  for  the  required  testing  of  a 
donor's  blood. 

As  stated  previously,  a  donor's  serum 
protein  levels  and  other  accimnulated 
laboratory  data  must  be  reviewed  every 
4  months  to  determine  whether  long- 
term  plasmapheresis  is  adversely 
affecting  the  donor's  plasma  protein 
composition  or  general  health  and 


whether  the  donor  should  at  least 
temporarily  be  removed  from  the 
plasmapheresis  program.  The  initial  test 
of  a  new  donor's  protein  composition 
primarily  serves  to  establish  the  normal 
baseline  levels  of  that  donor's  plasma 
components,  with  which  future 
determinations  of  the  donor's  plasma 
components  may  be  compared.  FDA 
considers  the  initial  medical 
examination,  which  includes  a 
urinalysis,  and  the  tests  and 
observations  performed  on  each  visit 
(e.g..  weight,  blood  pressure  and  pulse, 
hemoglobin  level,  and  total  protein) 
adequate  to  ensure  that  the  donor  is 
healthy  and  has  no  pre-existing 
abnormalities  which  might  be 
significantly  aggravated  by 
plasmapheresis  during  a  4-month 
interval.  Because  the  protein 
composition  test  performed  every  4 
months  is  primarily  a  long-term 
assessment  tool,  the  agency  does  not 
consider  it  imperative  that  the  results  be 
reviewed  immendiately  to  ensure  the 
safety  of  the  donor. 

The  21-day  interval  currently 
permitted  for  the  completion  of  the 
review  process  allows  for  possible 
delays  which  may  occur  when  the 
samples  and  reports  are  exchanged 
between  a  collection  facility  and  a 
remotely  located  testing  laboratory.  For 
establishments  testing  their  own 
samples,  this  process  is  routinely 
handled  much  more  expeditiously. 
EKiring  this  maximum  21^day  interval,  as 
much  as  4.4  liters  of  plasma  may  be 
contributed  before  the  donor's  plasma 
protein  profile  is  examined.  FDA  does 
not  believe  that  donation  of  plasma 
during  the  21 -day  interval  will 
jeopardize  the  health  of  a  donor  who 
has  previously  undergone  a  medical 
examination  and  has,  on  each  day  of 
donation,  been  determined  to  be 
suitable  as  a  donor  through  a  regimen  of 
tests  and  observations.  Accordingly, 
FDA  proposes  to  retain  the  21 -day 
interval  currently  permitted  for 
reviewing  a  donor's  laboratory  data, 
without  imposing  any  additional  volume 
restrictions  on  the  amount  of  plasma 
donated  during  the  interval. 

36.  The  Panel  recommended  that  the 
donor  suitability  requirements  for 
plasma  donors  who  are  plasmapheresed 
at  the  frequency  recommended  for 
donations  of  whole  blood  or  less  should 
be  revised  to  be  equivalent  to  the 
suitability  requirements  for  whole  blood 
donors,  except  that  the  total  plasma 
protein  should  be  determined  at  each 
donation  as  is  currently  required. 

FDA  agrees  that  less  stringent  donor 
suitability  requirements  should  be 
provided  for  plasma  donors  contributing 
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at  no  greater  frequency  than  that 
proposed  for  whole  blood  donors,  te.. 
those  donors  not  donating  more  often 
than  once  every  8  weeks,  nor  more 
frequently  than  4  times  a  year  for 
females,  or  5  times  a  year  for  males.  The 
existing  regulations  related  to  donor 
suitability  in  Si  64a63  and  640.65  are 
designed  to  protect  donors  who  may  be 
the  subject  of  a  rigorous  plasmapheresis 
schedule,  donating  up  to  50  to  60  liters  of 
plasma  per  year.  For  discussion^  the 
existing  donor  suitability  requirements 
may  be  divided  into  three  parts: 

a.  A  medical  examination  is  required 
on  or  before  the  first  day  of  donation 
and  once  a  year  thereafter  (§§  640.61 
and  640.63(b)); 

b.  Before  the  initial  donation,  the 
hazards  of  the  procedure  are  explained 
and  written  informed  consent  obtained 
from  the  donor.  On  each  day  of 
donation,  the  donor's  medical  history  is 
reviewed,  the  total  serum  (or  plasma) 
protein  is  determined,  and  other  tests 
and  observations  are  made  (f  640.63  (c) 
and  {d)y, 

c.  A  blood  sample  is  taken  to 
determine  the  donor's  plasma  or  serum 
protein  composition  on  or  before  the  day 
of  the  initial  donation  and  every  4 
months  thereafter  the  test  results,  and 
other  accumulated  laboratory  data,  are 
then  reviewed  to  determine  the  donor's 
suitability  (§  640.65(b)). 

The  initial  medical  examination  and 
plasma  protein  tests  are  intended  to 
provide  the  necessary  information  for 
determining  whether  the  donor  may 
safely  engage,  or  continue,  in  a  long- 
term  serial  plasmapheresis  program.  The 
medical  history  review  and  the  other 
donor  suitability  requirements 
determined  xx\  each  day  of  donation  are 
intended  to  ensure  that  the  donor  may 
be  piasmapheresed  on  that  day  without 
jeopardizing  the  safety  of  the  donor  or 
adversely  affecting  the  quality  of  the 
product  Except  for  the  required  test  for 
total  serum  protein,  requirements  under 
§  640.63(c]  are  basically  the  same  as 
those  required  on  the  day  of  a  whole 
blood  donation  under  §  640.3. 

The  primary  limiting  factor  for  the 
frequency  of  donating  whole  blood  is 
the  donor's  ability  to  regenerate  red 
blood  cells  and  maintain  iron  stores. 
Because  the  protein  portion  of  the  blood 
is  replaced  quite  rapidly,  protein  loss 
has  not  been  shown  to  be  a  signiHcant 
limiting  factor  when  whole  blood  is 
donated  every  8  weeks.  Similarly, 
plasma  donors  donating  on  an  8-week 
schedule  are  not  subject  to  the  potential 
long-term  effects  which  might  result 
from  the  loss  of  large  volumes  of  protein 
during  intensive  plasmapheresis. 

Accordingly,  FDA  is  proposing  to  add 
new  paragraph  (f)  to  §  640.63  to  provide 


for  less  stringent  donor  suitability 
requirements  for  those  donors 
contributing  plasma  (and  whole  blood) 
at  no  greater  frequency  than  that 
proposed  for  whole  blood  donors,  Le., 
once  every  8  weeks  and  no  more 
frequently  than  5  times  a  year  for  males 
and  4  times  a  year  for  females.  Under 
the  proposed  rules,  establishmoits 
plasmapheresing  such  a  donor  would 
not  be  required  to  perform  a  physical 
examination,  nor  would  a  total  serum 
protein  test  and  specific  plasma  protein 
determinations  be  required. 

A  significant  effect  of  the  proposed 
exemption  is  that  for  many  new  donors 
a  medical  examination  and  a  blood 
sample  for  protein  component  analysis 
will  not  be  required  on  the  initial  visit  of 
the  donor.  New  donors  meeting  the 
specified  criteria,  including  those  donors 
who  intend  to  contribute  plasma  on  a 
regular  basis,  would  be  considered 
exempt  under  proposed  {  64a63(f). 
Accordingly,  the  blood  sample  would  be 
taken  and  medical  examination 
performed  on  the  second  or  later  visit 
whenever  the  donor  fails  to  meet  the 
criteria  specified  in  proposed  §  640.63(f). 

The  proposed  exemption  would  not 
apply  to  donors  being  immunized  for  the 
production  of  hi^-titer  plasma,  although 
previously  immunized  donors  may 
qualify  for  exemption.  The  exemption 
also  would  not  apply  to  .donors  who 
require  careful  monitoring  for  health- 
related  reasons,  such  as  donors  being 
piasmapheresed  for  therapeutic 
purposes,  hemophilic  donors,  and 
hepatitis  B  surface  antigen  reactive 
donors.  FDA  also  proposes  to  amend  the 
regulations  prescribing  the  initial  donor 
screening  (medical  examination], 
plasma  protein  tests,  and  penodic 
laboratory  review  by  referencing  the 
proposed  exemption. 

Under  proposed  §  640.63(f),  the 
suitability  requirements  for  plasma 
donors  meeting  the  specified  criteria 
would  be  essentially  the  same  as  those 
appHed  to  whole  blood  donors,  except 
that  informed  consent  as  provided  under 
§  640.61  would  still  be  required.  A 
qualified  licensed  physician  or,  as 
provided  under  proprased  S  640.62(b), 
another  adequately  trained  and 
qualified  person  identified  to  the 
Director,  OBRR,  would  be  required  to 
explain  the  hazards  of  the  procedure  to 
the  prospective  donor  before  the  initial 
donation. 

FDA  recognizes  that  the  proposed 
exemption  from  a  total  serum  protein 
determination  is  inconsistent  with  the 
Panel's  recommendation  that  it  be 
retained.  FDA  is  not  aware  of  any  data 
in  support  of  the  recommendation  to 
retain  this  test  for  individuals  donating 
at  a  frequency  no  greater  than  that 


permitted  for  donatioa  of  whole  blood. 
To  require  this  test  would  be 
inconsistent  with  the  requirements  for 
whole  blood  donors  who,  if  hemo^obin 
loss  is  included,  experience  Iocs  in 
protein  nearly  identical  to  that 
experienced  by  plasma  donon  on  eadk 
donation.  Past  experience  has  shown 
that  the  total  protein  level  of  even  the 
most  extensively  piasmapheresed  donor 
rarely  foils  below  the  minimom 
acceptable  level,  6  grams  per  deciliter. 
established  under  i  6WJfSS(b]{2y[i).  An  8- 
week  interval  between  donations  wiQ  be 
ample  time  for  the  resynthesis  of  plasma 
components  and  for  the  total  protein  to 
return  to  previous  levels.  Acoordingiy. 
the  agency  finds  that  the  total  protein 
level  is  not  a  bmiting  foctor  io 
determining  the  suitability  of  donors 
being  piasmapheresed  according  to  the 
criteria  in  proposed  §  64a63(f). 

FDA  is  also  proposing  to  amend 
§  640.65(bKlHi)  by  removing  a  gender- 
specific  pronoun.  In  the  future,  the 
agency  will  remove  other  gender- 
specific  pronouns  in  Subpart  C  of  Part 
640. 

37.  The  Panel  suggested  that  trained 
personnel  other  than  a  licensed 
physician  be  permitted  to  screen  donors 
for  acceptability  providing  there  are 
adequate  safeguards  for  the  donor. 

FDA  agrees  that  adequately  qualified 
and  trained  persons  other  tf»an  a 
Ucensed  physician  may  safely  screen 
normal  healthy  donors.  In  addition,  the 
agency  has  reviewed  the  routine  duties 
which  currently  either  require  the 
presence  or  4ie  active  participation  of  a 
licensed  physician.  The  agency  has 
determined  that  these  routine  duties, 
related  to  the  assessment  and 
plasmapheresis  of  normal  healthy 
donors,  may  be  performed  by  an 
adequately  qualified  and  trained 
indi\'idual  other  ttian  a  licensed 
physician  without  jeopardizing  the 
health  of  the  donor  or  resulting  in 
adverse  effects  on  tfie  quaUty  of  the 
final  products.  Specifically,  tfiese  duties 
includes  the  following:  (1)  Explanation 
of  the  hazards  of  the  plasmapheresis 
procedure  to  a  potential  donor 
(S  640.61):  (2)  determination  of  doncH- 
suitability,  collection  of  whole  blood 
and  return  of  red  blood  cells,  during 
which  a  licensed  physician  must  be  on 
the  premises  {§  640.62);  (3)  the  initial 
medical  examination  and  certification  of 
good  health  (§  640.63(b));  and  (4)  the 
periodic  review  of  laboratory  data 
(5  640.65(b)(2)(i)). 

Accordingly,  FDA  is  proposing  to 
amend  §  640.62  to  permit  an  adequately 
trained  and  qualified  person  other  than 
a  licensed  physician  to  perform  routine 
duties  specified  above,  as  they  relate  to 
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the  assessment  and  plasmapheresis  of 
nonnal  healthy  donors,  provided  the 
Director,  OBRR.  is  notified  at  least  80 
days  in  advance  of  the  assumption  <A 
such  duties  by  the  individual.  Before 
such  a  person  could  assume  these 
additional  duties,  FDA  beUeves  there 
should  be  a  brief  training  period  during 
which  a  licensed  physiden  acquaints 
the  person  with  the  procedures  and 
problems  particular  to  the  plasma 
center.  Thereafter,  the  person  would  be 
under  the  direction  of  a  licensed 
physician,  but  the  presence  of  the 
physician  during  any  of  the  specified 
duties  would  not  be  required. 

The  proposed  provisions  would  not 
apply  to  the  assessment  to  donors  with 
a  previously  diagnosed  disease  who  are 
being  plasmapheresed  for  the  further 
manufacturing  of  in  vitro  diagnostic 
reagents,  or  who  are  being  immunized 
for  the  production  of  high-titer  plasma. 
A  licensed  physician  responsible  to  the 
establishment  shall  continue  to 
determine  that  the  donor  remains  in 
generally  good  health,  as  Ridged  by  the 
applicable  criteria  for  medical  history 
and  laboratory  measurements  defined 
under  t  640.3.  Exceptions  to  these 
general  health  standards,  mcluding 
laboratory  measurements,  may  be  made 
on  application  to  the  Director,  OBRR. 
Examples  of  donors  with  a  previously 
diagnosed  disease  who  may  be  in 
generally  good  health  and,  therefore, 
plasmapheresed  for  special  piuposes, 
but  for  whom  the  proposed  exemption 
would  not  apply,  include  donors  with  a 
coagulation  factor  deficiency, 
rheumatoid  arthritis,  systemic  lupus 
erythematosis,  syphilis,  or  a  variety  of 
autoimmune  type  syndromes. 

FDA  advises  that  the  term  "on  the 
premises"  as  used  in  §  640.62  has 
consistendy  been  interpreted  by  FDA  to 
include  when  a  physician  Is  available 
within  15  minutes  of  the  facility  to 
respond  to  medical  ermergencies. 
Although  under  the  proposed  provisions 
a  specific  licensed  physician  would  no 
longer  need  to  be  available,  adequate 
emergency  medical  care  must  continue 
to  be  available  with  15  minutes.  For 
example,  a  plasmapheresis 
establishment  could  arrange  with  an 
ambulance  service  to  provide 
emergency  transport  service,  when 
needed,  to  a  nearby  hospital. 

The  extent  and  elements  of  the  initial 
medical  examination  required  by 
(  640.63(b)  vary  according  to  the 
standard  operating  procedure  of  the 
individual  plasmapheresis  location. 
However,  FDA  has  established  as  basic 
requirements  those  elements  of  a 
medical  examination  necessary  to 
determine  whether  the  donor  has  a 


condition  which  might  jeopardize  the 
safety  of  the  donor  during 
plasmapheresis  or  affect  the  quality  of 
the  plasma.  The  basic  elements  include 
a  blood  pressure  determination, 
ausculation  of  heart  and  lungs, 
abdominal  palpitation,  a  brief 
neurological  examination,  and  a  ^ 
urinalysis.  These  basic  donor  screening 
procedures  are  not  comparable  to  the 
more  comprehensive  physical 
excunination  that  a  person  would 
receive  from  the  person's  personal 
physician.  In  adcfition,  a  medical  or 
physical  examination  is  often  construed 
to  involve  the  direct  participation  or 
close  supervision  of  a  licensed 
physician.  Accordingly,  the  agency 
considers  the  term  "initial  medical 
examination"  no  longer  appropriate  In 
(  640.e3(b)  and  is  proposing  to  revise 
this  paragraph  by  substituting  the  term 
"initial  donor  screening"  for  the  term 
"initial  medical  examination,"  where 
appropriate.  The  basic  required 
eienkents  of  the  initial  donor  screening, 
as  established  under  each 
establishment's  license  application, 
remain  unchanged. 

The  agency  recognizes  that  the 
provision  to  permit  adequately  qualified 
and  trained  individuals  other  than  a 
licensed  physician  to  perform  the 
periodic  review  of  laboratory  data  is 
additional  to  the  Panel's 
recommendation.  Currently,  the 
acceptable  limits  by  which  the  various 
laboratory  data  are  assessed  must  be 
set  in  the  establishment's  standard 
(grating  procedures  and  license 
application.  Although  considerable 
expertise  is  required  initially  to 
determine  appropriate  acceptable  limits, 
the  agency  believes  that  an  adquately 
qualified  and  trained  individual  other 
than  a  licensed  physician  may  readily 
interpret  laboratory  data  to  determine 
whether  they  fall  within  the  specified 
acceptable  limits. 

A  significant  effect  of  the  proposed 
regulations  would  be  that  the  presence 
of  a  hcensed  physician  would  no  longer 
be  required  at  many  plasmapheresis 
establishments  which  only  collect 
plasma  from  normal  healthy  donors.  A 
licensed  physician  shall,  however, 
remain  responsible  for  setting 
appropriate  standard  operating 
procedures  and  reviewing  and  assessing 
all  donor  reactions,  and  he/she  must  be 
available  to  offer  guidance,  as 
necessary,  to  the  plasmapheresis 
establishment.  FDA  advises  that  State 
and  local  laws  may  place  additional 
restrictions  upon  the  qualifications  and 
degree  of  supervision  required  to 
perform  certain  medically  related  duties. 
Each  plasmapheresis  establishment  is 


responsible  for  ensuring  that  its 
assignment  of  duties  is  in  conformance 
with  State  and  local  laws. 

Upon  initial  review,  the  agency  had 
determined  that  a  physician  assistant 
who  has  undergone  training  in  a 
plasmapheresis  center  is  an  example  of 
an  individual  appropriately  qualified  to 
perform  the  duties  specified  under 
proposed  i  640.62(b}.  In  recent  years 
there  has  been  increased  use  of 
professional  physician  assistants  who 
are  trained  to  perform,  under  a 
physician's  supervision,  some  of  the 
more  routine  duties  previously  reserved 
for  a  licensed  physician,  such  as  routine 
medical  examinations  and  the 
assessment  of  laboratory  data.  These 
physician  assistants,  also  variously 
known  as  Medix,  health  practitioners,  at 
physician  associates,  are  certified  by  the 
National  Commission  on  Certification  of 
Physician  Assistants  (NCCPA). 

FDA  recognizes  that  there  may  be 
other  para-medical  professionals,  such 
as  certain  specialists  within  the  nursing 
profession,  who  are  as  qualified  as  a 
physician  assistant  foe  performing 
routine  medical  examinations  and 
reviewing  laboratory  data  at  a 
plasmapheresis  establishment.  FDA  • 
invites  the  submission  of  information 
concerning  training  programs  which 
should  be  considered  adequate  in 
providing  the  appropriate  qualifications. 
Upon  review  of  the  submitted 
information,  FDA  will  prepare  a  list  of 
those  training  programs  determined  to 
be  acceptable.  Thereafter,  the  list  will 
be  updated,  as  necessary,  as  additional 
training  programs  are  determined  to  be 
acceptable.  At  the  time  of  the  final  rule 
and  thereafter,  this  Kst  will  be  made 
available,  through  the  Director,  Office  of 
Biologies  Research  and  Review,  to 
plasmapheresis  centers  as  an  aid  for 
selecting  individuals  whom  FDA 
considers  qualified  for  performing  the 
duties  specified  in  proposed  fi  640.62(b). 

Licensed  plasmapheresis 
establishments  intending  to  employ  an 
individual  for  the  purposes  specified  in 
S  640.B2(b)  will  be  required  to  notify  the 
Director.  OBRR,  at  least  30  days  in 
advance  of  the  assumption  of  duties  by 
the  individual.  The  notification  should 
include  the  individual's  name, 
information  demonstrating  that  the 
individual  meets  appropriate 
qualification  requirements  established  ' 
by  FDA,  certification  that  the  individual 
has  successfully  completed  an 
introductory  training  period  at  a 
plasmapheresis  center  that  was 
conducted  by  a  licensed  physician,  and 
certification  that  emergency  medical 
care  is  suitably  available. 
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38.  The  Panel  presented  a  number  of 
recommendations  regarding  the 
procedures  for  the  immunization  or 
hyperimmunization  of  plasma  donors  for 
the  productroh  of  high-titer  plasma. 

Many  of  these  recortimendations  have 
already  been  implemented  by  FDA  in 
"Guidelines  for  Immunization  of  Source 
Plasma  (Human)  Donors  with  Blood 
Substances,"  last  revised  and  made 
available  on  O<:tober  21, 1860  (45  FR 
69561).  Th«  FDA  guideline,  is  used  by 
blood  establishments  as  a  guide  for  the 
safe  and  effective  immunization  of 
donors  with  Blood  Group  Substances  or 
red  blood  cells  for  the  production  of 
high-titer  plasma.  Provisions  of  the 
guideline  which  are  consistent  with 
specific  Panel  recommendations  are: 

a.  Women  should  not  be  immunized 
except  when  documented  to  be 
incapable  of  childbearing; 

b.  Protocols  for  de  novo  immunization 
(immunization  with  an  antigen  to  which 
the  individual  has  no  preexisting 
antibodies)  with  red  blood  cells  for 
elicitationof  aatibodies  other  than  anti- 
Rho  (D)  will  be  considered  by  FDA  only 
oh  an  individual  basis  under  IND 
protocol. 

c.  At  each  donation,  the  red  blood  cell 
donor  should  be  found  nonreactive  by  a 
third  generation  HBsAg  test.  During  the 
first  6  months  that  a  new  donor's  red 
blood  cells  are  used,  each  recipient 
should  have  a  monthly  HBsAg  test. 
(Thereafter,  the  recipient's  blood  is 
tested  for  HBsAg  reactivity  upon  each 
donation  of  Source  Plasma  (Human), 
under  S  640.67.) 

d.  The  guideline  provides  for  the 
extensive  characterization  of  new  red 
blood  cell  donors,  including  phenotyping 
of  the  red  cells,  and,  as  described  above, 
a  preliminary  6-month  trial  period  for 
n^w  donors  during  which  the  donor's 
blood  is  documented  not  to  have 
transmitted  hepatitis  or  othCT  blood-    ' 
transmissible  diseases  to  the  recipient. 
Because  adequate  donor 
characterization  is  time-consuming  and 
expensive,  the  guideline  promotes 
continued  use  of  well-characterized 
donors.  Thus,  the  agency  believes  there 
is  adequate  incentive  for  establishments 
to  limit  to  a  minimum  the  number  of 
donors  used  as  the  source  for  the 
immunizing  red  blood  cells. 

39.  In  its  review  of  procedures  for 
immunizing  plasma  donors  with  red 
blood  cell  antigens,  the  Panel  found  that 
a  more  complete  phenotyping  and 
matching  of  donors  and  recipients 
should  be  required.  The  Panel 
recommended  that  donors  and        «,  .      > 
recipients  of  red  blood  cells  be 
phenotyped  for  the  following  additional 
antigens:  Jk*  of  the  Kidd  system,  Lu*  of 
the  Lutheran  system,  S  and  s  of  the 


MNSs  system,  and  k  (Cellano)  of  the 
Kell  system. 

The  current  guideline  for  the  red  blood 
cell  immunization  of  Source  Plasnta 
(Human)  donors,  last  revised  and  made 
available  May  5, 1978  (43  FR 19461), 
calls  for  the  phenotyping  of  donors  and 
recipients  for  C  D,  E.  c,  e,  Fy*  and  K 
(Kell),  and  phenotyping  for  other 
specificities  is  recommended.  FDA 
agrees  that  further  characterization  is 
desirable:  but  except  as  described 
below,  it  may  not  be  practicable  at  this 
time. 

In  May  1979,  FDA  surveyed  all 
manufacturers  of  Soim:e  Plasma 
(Human)  who  had  been  approved  to 
immunize  donors  with  red  blood  cells. 
The  manufacturers  reported  that  a  total 
of  2,219  donors  were  immunized  during 
the  year  preceding  the  survey  and  that 
122  (5.5  percent)  of  these  donors 
produced  ah  unwanted  antibody.  The 
unwanted  antibodies  were  of  24 
different  specificities,  including  anti-jk*, 
-Lu*,  -S  and  -s.  No  examples  of  anti-k  oiF 
anti-Lu*  were  found. 

Each  of  the  over  2,000  donors 
immunized  ye&rly  must  be  phenotyped 
and  suitable  immunizing  red  blood  cells 
identified  using  specific  antisera  (Blood 
Grouping  Sera).  The  same  reagents  are 
used  to  select  safe  biood  lor  transfusing 
patients  sensitized  to  specific  red  blood 
cell  antigens,  an  essential  function 
necessary  to  prevent  a  hemolytic 
transfusion  reaction.  Currently,  no 
establishment  is  licensed  for  the 
manufacture  of  anti-Lu*  or  anti-Lu" 
Blood  Grouping  Serum;  the  remainder  of 
those  antisera  necessary  to  meet  the 
Panel's  recommendation  are  in  short 
supply.  If  the  Panel's  recommendations 
were  implemented,  the  availability  of 
the  reagent  antisera  for  the  more 
important  function  of  selecting  safe 
blood  for  sensitized  patients  would  be 
jeopardized. 

The  agency  recognizes  that  it  is 
especially  important  to  avoid 
immunization  of  persons  with  rare 
phenot3rpes.  These  phenotypes  include  k 
(Cellano]-negative  (0.2  percent  of 
population)  and  Lu**  negative  (0.15 
percent),  but  there  is  a  long  list  of  such 
high-incidence  antigens  which  could  be 
considered  of  equal  importance. 

In  the  case  of  the  Cellano  antigen, 
however,  persons  with  the  k-negative 
phenotype  may  be  readily  identified 
with  minimal  additional  testing.  Tests 
for  the  antithetical  antigen.  K  (Kell).  are 
already  required-  With  rate  exceptions, 
persons  who  are  Cellano-negative  are 
Kell-positive.  Therefore,  it  is  reasonable 
to  .test  only  candidate  recipients  of  red 
blood  cells  who  are  Kell-positive  (10 
percent  of  the  population)  for  Cellano. 
The  Cellano  status  of  the  immunizing 


cells  is  irrelevant  when  the  recipient  is 
Cellano-t>08itive.  By  testing  only  those 
recipients  who  are  K  (KeU)-po8itive  and 
not  testing  the  immnniMng  cells  for 
Cellano,  the  potential  antisenim 
requirement  is  reduced  by  more  than  90 
percent  w^le  adequately  protecting  the 
k  (Cellano)-negative  population. 

Accordingly,  FDA  intends  to  revise 
the  guideline  for  the  red  blood  cell 
immunization  of  Source  Plasma 
(Human)  donors  to  provide  for  the 
testing  of  Kell-positive  recipients  of  red 
blood  cells  for  the  Cellano  antigen. 
Consistent  with  the  existing  guideline, 
persons  found  to  be  k  (Cellano)-negative 
should  not  be  injected  with  k-positive 
cells  unless  they  have  preexisting  anti-k 
antibody.  Pending  the  consideration  of 
comments.  FDA  is  announcing  that  the 
reused  guideline  will  be  made  available 
at  the  time  of  publication  of  any  final 
rule  based  on  this  proposal. 

40.  The  Panel  noted  that  there  is  a 
lack  of  supportive  data  for  the  dosage 
schedules  reconmiended  in  the  guideline 
for  de  novo  immunization  for  anti-Rh. 
(D)  and  for  injection  of  red  blood  cells 
into  donors  with  preexisting  antibody 
titers.  The  Panel  recommended  the 
retention  of  the  guideline  schedules  until 
such  time  as  more  data  are  available  to 
provide  a  basis  for  the  modification  of 
the  dosage  schedules. 

FDA  recognizes  the  desirability  of 
gathering  data  which  either  support  the 
present  schedules  or  provide  the  basis 
for  their  modification.  Source  Plasma 
(Human)  manufacturers  licensed  for  tiie 
immunization  of  donors  with  red  blood 
cells  completed  a  questionnaire  in  June 
1979.  which  provided  some  preliminary 
data  regarding  the  success  of  the  current 
dosage  schedules.  Another  survey  is 
planned  to  further  define  the 
e^ectiveness  of  the  current  dosage 
schedules. 

Through  the  continued  cooperation  of 
the  plasma  establishments  and  the 
review  and  analysis  of  data  on  file  in 
license  applications,  FDA  will  continue 
to  investigate  this  question.  When 
supportive  data  are  obtained,  the  agency 
will  revise  the  dosage  schedules 
recommended  in  the  guideline 
appropriately. 

41.  Throughout  its  Final  Report  the 
Panel  identified  many  areas  in  which 
there  should  be  further  investigation 
beyond  that  immediately  required  of  a 
manufacturer  for  a  safe,  effective,  and 
propedy  labeled  product  In  many  cases, 
the  Panel  identified  the  appropriate 
sector  of  the  medical  research 
community  and  possible  sources  of 
support  for  carrying  out  the 
recommended  investigations. 
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PDA  believes  tkat  these 
recommendations  pnnride  an  ootiue  of 
what  may  be.  through  the  coopcfathre 
efforts  of  public,  private,  and 
govemniental  research  otganizatiaiis, 
the  major  advances  in  improving  the 
safety  and  efficacy  of  blood  and  bkiod 
derivatives  throughout  the  next  decade. 
In  several  instances  in  this  respoiase  to 
the  Panel's  recommendations,  the 
agency  has  identified  areas  of  research 
recommended  by  the  Panel  in  which 
FDA  has  been,  or  is  now.  actively 
engaged.  Furthermore,  FDA  will 
continue  to  use  the  Panel's 
recommendaticMis  as  a  basis  for 
initiating  or  supporting  investigative 
studies  in  the  hitiu^.  Because  FDA  is 
primarily  a  regulatory  agency,  the  areas 
and  extent  of  research  in  which  it  may 
justifiably  engage  are  limited  to  areas 
supportive  of  product  regulation; 
therefore,  many  of  the  suggested 
investigations  are  beyond  the  scope  of 
FDA's  research  authority  of  capabilities. 
The  agency  strongly  urges  the 
coc^ieration  of  all  interested  research 
organizations  in  meeting  the  objectives 
defined  by  the  Panel  for  improving  the 
safety  and  effectiveness  of  blood  and 
blood  derivatives. 

Additional  background  data, 
information,  and  references  concerning 
this  proposal  may  be  seen  in  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administratimi.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  agency  has  determined  imder  21 
CFR  25.24{c)(10)  (April  26, 1985;  50  FR 
16636)  that  this  proposed  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  environmental  impact  statement  is 
required. 

FDA  has  examined  the  regulatory 
impact  and  regulatory  flexibility 
implications  of  the  proposed  regulation 
in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
The  agency  concludes  that  the 
requirements  would  affect  four  groups  of 
establishments  in  the  blood  products 
industry. 

Blood  Banks 

The  economic  impact  is  expected  to 
be  neutral  on  3,000  blood  banks,  of 
which  1,500  are  small  businesses, 
because  some  minor  burdens  would  be 
imposed  while  others  would  be 
removed. 

Plasma  Centers 

An  average  yearly  savings  of  about 
6.600  dollars  is  expected  to  result  fat 


each  of  350  plasma  centers,  of  which  100 
are  small  businesses,  because  several 
ngnificant  regulatory  burdens  wodd  be 
removed. 

Plasma  Derivative  Manufacturers 

An  expense  increase  of  about  100 
dollars  annually  is  expected  to  result  for 
each  of  18  plasma  derivative 
manufacturers,  none  of  whidi  are  small 
businesses,  because  some  additional 
product  testing  burdens  would  be 
imposed. 

Diagnostic  Reagent  Manufacturers 

A  one-time  expense  of  $560  is 
expected  to  result  for  each  of  seven 
diagnostic  reagent  manufacturers,  of 
whidi  three  are  small  businesses, 
because  of  additional  product  labeling 
burdens  for  Reagent  Red  Blood  Ceils. 

The  expected  economic  impact  of  the 
proposal  on  small  businesses  or  on 
consumers  of  the  affected  products  are 
insufficient  to  warrant  designation  of 
the  proposal  as  a  major  rule  under  any 
of  the  criteria  specified  under  section 
1(b)  of  Executive  Order  12291  or  to 
require  a  regulatory  flexibility  analysis. 
Accordingly,  under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Commissioner  of  Food  and  Drugs 
certifies  that  this  rulemaking,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
threshold  assessment  supporting  this 
determination  is  on  file  with  the  Dockets 
Management  Branch. 

Section  606.151  of  this  proposed  rule 
contains  collection  of  information 
requirements  already  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  section  3507  of 
the  Paperwork  Reduction  Act  of  1980. 
OMB  assigned  these  collection  of 
information  requirements  approval 
number  0910-0116.  In  this  proposal,  FDA 
is  continuing  these  collection  of 
information  requirements.  Organizations 
and  individuals  desiring  to  submit 
comments  on  these  requirements  are 
directed  to  submit  them  to  the  Dockets 
Management  Branch  (HFA-305].  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  New 
Executive  Office  Bidg..  Rm.  3208. 
Washington.  DC  20503.  Attention:  Bruce 
Artim. 

List  of  Subjects   I 

21  CFR  Part  606 

Blood.  Laboratories. 
21  CFR  Part  610 

Biologies,  Labeling. 


2lCFRPmt640 

Blood.  Reporting  requirements. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Parts  006,  610.  and  640  be 
amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURINQ  PRACTICE  FOR 
BLOOO  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  606  continues  to  read  as  follows: 

Audiority:  Sees.  201,  502.  505.  701,  52  SUL 
1040-1042  as  amended.  1050-1053  as 
amended.  1055-5056  as  amended  by  70  StaL 
919  and  72  StaL  948  (21  U.S.C.  321,  352.  355. 
371)  and  the  Public  Health  Service  Act  (sec 
351,  58  Stat  702  as  amended  (42  U.S.C  282]) 
and  the  Administrative  Procedure  Act  (sees. 
4, 10,  60  Stat  238  and  243  as  amended  (5 
U.S.C  553.  701-706));  21  CFR  5.10. 

2.  By  revising  {  606.151,  to  read  as 
follows: 

9  606.1S1    Compatibility  testing. 

Standard  operating  procedures  for 
routine  compatibility  testing  of  Whole 
Blood  or  Red  Blood  Cells  shall  include 
the  following: 

(a)  A  method  of  collecting  and 
identifying  the  blood  samples  of 
recipients  and  donors  to  ensure  positive 
identification. 

(b)  Hie  determination  of  the  ABO  and 
Rh  groups  of  the  donors  and  recipient 
using  licensed  blood  grouping  sera  of 
their  equivalent 

(c)  Antibody  detection  tests  that  will 
demonstrate  significant  alloantibodies 
active  at  37*  C  in  the  senmi  or  plasma  of 
a  previously  transfused  or  previously 
pregnant  donor. 

(d)  The  testing  of  the  recipient's  serum 
for  unexpected  alloantibodies,  by  the 
antiglobulin  technique  or  an  equally 
sensitive  method  that  will  demonstrate 
significant  antibodies  reactive  with  the 
donor's  cells  at  37*  C. 

(e)  Procedures  to  expedite 
transfusions  in  hfe-threatening 
emergencies  and,  if  applicable, 
procedures  for  testing  blood  for  neonatal 
transfusions  and  autologous 
transfusions.  ' 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  approval  number  9010-0116.) 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

3.  The  authority  citation  for  21  CFR 
Part  610  continues  to  read  as  follows: 
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Authority:  Sees.  215.  351,  58  Stat  680  as 
amended.  702  as  amended  (42  U.S.C.  216. 
262);  21  CFR  5.10. 

4.  In  S  610.53(a),  by  revising  the  item 
"Whole  Blood"  to  read  as  follows: 

§610.53    Dating  Periods  for  specific 
products. 

(a)*  V 


Whole  blood  (a)  AGO  solution— 21  days,  prowled 

collectad  m.  (abeting  recommends  storage  between 

1"  and  6"  C  Sec  610  51  does  no«  appty 
•  .     -  ■»  (b)  Mepann  soMion — 8  nours,  provided 

labeling  reconxnends  slorage  betiveen 
rand  6'  C  Sec  610  51  does  not  apply 
(c)  CPO  sotut>or>— 21  days,  provided 
labeling  recommends  storage  between 
1' and  6' C  Sec  610  51  does  not  apply 
.•      ;  (d)CPOA-l  solution— 21  days,  provided 

'  •'  labekng  recommends  storage  tMlween 

I '  and  6' C  Sec.  610  51  does  not  apply 


PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

5.  The  authority  citation  for  21  CFR 
Part  640  continues  to  read  as  follows: 

Authority:  Sees.  215.  351.  58  Stat.  690  as 
amended.  702  as  amended  (42  U.S.C.  216. 
262):  21  CFR  5.10. 

6.  In  S  640.3,  by  revising  the 
introductory  text  of  paragraph  (b)  and 
by  revising  paragraphs  (b)  (3)  and  (f).  to 
read  as  follows: 

§640.3    Suitat>Hity  of  donor.  .      ^ 

(b)  Qualifications  of  donor;  general. 
Donors  shall  be  in  good  health,  as 
indicated  in  part  by: 

(3)  A  determination  that  the 
hemoglobin  level  is  within  normal  limits. 
The  technique  for  obtaining  the  blood 
sample  and  the  acceptable  normal  limits 
for  the  hemoglobin  level  shall  be 
prescribed  in  the  written  standard 
operating  procedures  of  the 
establishment. 


(0  Frequency  of  donation.  A  donor 
may  not  serve  as  a  source  of  Whole 
Blood  more  than  once  in  8  weeks: 
female  donors  of  Whole  Blood  shall 
donate  no  more  frequently  than  4  times 
per  yean  and  male  donors  of  Whole 
Blood  shall  donate  no  more  frequently 
than  5  times  per  yean  except,  an 
individual  may  donate  more  frequently 
if: 

(1)  The  donor  is  examined  by  a 
licensed  physician  at  the  time  of 
donation  and  certified  in  writing  to  meet 
all  other  donor  quaiiHcations  of  this 
section:  or,  ■'•-.'■ 


(2)  Adequate  procedures  are 
employed  to  protect  the  health  of  the 
donor,  including  procedures  to  prevent 
the  development  of  an  iron  deficiency. 
The  procedures  shall  be  described  in  the 
written  standard  operating  procedures 
of  the  establishment  and  shall  have 
been  approved  by  the  Director,  Office  of 
Biologies  Research  and  Review.  Center 
for  Drugs  and  Biologies. 

7.  In  S  640.5,  by  revising  the 
introductory  text  and  paragraphs  (b) 
and  (c),  by  redesignating  existing 
paragraphs  (d)  and  (e)  as  (e)  and  (f). 
respectively,  and  by  adding  a  new 
paragraph  (d),  to  read  as  follows: 

§640.5    Testing  the  blood. 

Ail  laboratory  tests  shall  be 
performed  on  a  pilot  or  processing 
sample  of  blood,  and  these  tests  shall 
include  the  following: 

(b)  Determination  of  the  ABO  blood 
group.  Whole  Blood  shall  be  classiHed 
according  to  ABO  blood  group  by  testing 
the  red  blood  cells  with  licensed  Anti-A 
and  Anti-B  Blood  Grouping  Sera  and  by 
testing  the  serum  or  plasma  with  known 
group  A  and  B  cells.  The  unit  of  Whole 
Blood  shall  not  be  labeled  unless  any 
discrepancy  in  the  results  of  the  two 
tests  is  resolved.  The  testing  facility 
may  use  unlicensed  blood  grouping  sera 
prepared  at  such  facilities,  if  the  blood 
grouping  sera  meet  the  requirements  of 
Part  660  of  this  subchapter. 

(c)  Determination  of  the  Rh  group. 
Whole  Blood  shall  be  classified 
according  to  Rh  blood  group  by  testing 
the  red  blood  cells  with  licensed  Anti-D 
Blood  Grouping  Serum.  If  the  test  using 
Anti-D  Blood  Grouping  Serum  is 
positive,  no  further  testing  is  required.  If 
the  test  using  Anti-D  Blood  Grouping 
Serum  is  negative,  the  results  shall  be 
conHrmed  by  further  testing  for  the  D 
antigen  variant  D",  using  the 
antiglobulin  technique  or  a  technique  of 
equivalent  sensitivity.  The  testing 
facility  may  use  unlicensed  Anti-D 
Blood  Grouping  Serum  and  unlicensed 
Anti-Human  Globulin  prepared  at  such 
facility,  if  the  sera  meet  the 
requirements  of  Part  660  of  this  chapter. 

(d)  Test  for  unexpected  antibodies. 
Whole  blood  from  previously  pregnant 
or  transfused  donors  shall  be  tested  for 
unexpected  antibodies  by  a  method  that 
demonstrates  signiHcant  alloantibodies. 

4  *  •  •  * 

6.  By  revising  §  640.24(b)  to  read  as 
follows: 

§640.24    Processing. 

*        •        •        *        * 

(b)  Immediately  after  collection,  the 


whole  blood  or  plasma  shall  be  held  in 
storage  between  20*  to  24'C  unless  it 
must  be  transported  from  the  donor 
clinic  to  the  processing  laboratory. 
During  such  transport  all  reasonable 
methods  shall  be  used  to  maintain  the 
temperature  as  close  as  possible  to  a 
range  between  20'  and  24*  C  until  it 
arrives  at  the  processing  laboratory     ' 
where  it  shall  be  held  between  20'  and 
24'C  until  the  platelet  ridi  plasma  is 
separated.  The  platelet  rich  plasma  shall 
be  separated  within  6  hours  after  the 
collection  of  the  unit  of  whole  blood. 
•        *        «        •        • 

9.  By  revising  §  640.33(a]  to  read  as 
follows: 

§640.33    Testing  the  blood.         '■■ 

(a)  Blood  bom  which  plasma  is 
separated  shall  be  tested  as  prescribed 
ifi  §  640.5  (a),  (b).  (c).  and  (d). 

10.  By  revising  §  640.34(d),  to  read  as 
follows: 

§640.34    Processing. 

(d)  Plasma  Platelet  Rich.  Plasma 
Platelet  Rich  shall  be  prepared  from 
blood  collected  by  a  single 
uninterrupted  venipuncture  with 
minimal  damage  to  and  manipulation  of 
the  donor's  tissue.  The  plasma  shall  be 
separated  from  the  red  blood  cells  by 
centrifugation  within  6  hours  after 
phlebotomy.  The  time  and  speed  of 
centrifugation  shall  have  been  shown  to 
produce  a  product  with  at  least  250.000 
platelets  per  microliter.  The  plasma 
shall  be  stored  at  a  temperature 
between  20*  and  24*C  or  between  1* 
and  6*C,  immediately  after  filling  the 
final  container.  A  gentle  and  continuous 
agitation  of  the  product  shall  be 
maintained  throughout  the  storage 
period,  if  stored  at  a  temperatiu^  of  20* 
to  24*C. 

11.  Section  640.62  is  revised  to  read  as 

follows:  ■  •«• 

§640.62    Medici  supervision. 

(a)  Supervision  by  a  licensed 
physician.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  qualified 
licensed  physician  shall  be  on  the 
premises  when  donor  suitability  is  being 
determined,  immunizations  are  being 
made,  whole  blood  is  being  collected,  or 
red  blood  cells  are  being  returned  to  the 
donor. 

(b)  Alternative  supervision.  An 
adequately  trained  and  qualified  person 
other  than  a  licensed  physician,  under 
the  direction  of  a  qualiHed  licensed 
physician,  may  assume  the  functions 
and  responsibilities,  otherwise  reserved 


i 
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for  such  physician  by  the  requirements 
of  this  subpart  with  respect  to  nonBal 
donors  contributing  plasma  by 
plasmapheresis:  provided,  the  Diref^or, 
Office  of  Biologies  Research  and 
Review,  Center  for  Drugs  and  Biologies, 
is  notified  at  least  30  days  in  advance  of 
an  assignment  of  duties  in  conformance 
with  this  paragraph  and  raises  no 
objection.  The  provisions  of  this 
paragraph  shall  not  apply  to  functions 
and  responsibilities  pertaining  to  donors 
with  known  diseases,  such  as 
hemophilic  donors,  or  when  donors  are 
being  immunized  for  the  production  of 
high-titer  plasma. 

12.  In  §  640.63,  by  revising  the  heading 
of  paragraph  (b),  by  revising  paragraphs 
(b](2)(i]  and  (c)(3),  and  by  adding  new 
paragraph  (f),  to  read  as  follows: 

§640.63    SuitaMMy  of  donor. 

***** 

(h)  Initial  donor  screening.  {\)  •  •  • 
(2)(i)  If  a  donor  is  to  be  immimized  for 
the  production  of  high-titer  plasma,  the 
initial  donor  screening  for  immunization 
shall  be  performed  by  a  qualified 
licensed  physician  within  no  more  than 
1  week  before  the  first  immunization 
injection.  The  initial  donor  screening  for 
plasmapheresis  need  not  be  repeated  if 
the  first  donation  occurs  within  3  weeks 
after  the  first  injection. 

(c)  *  *  * 

(3)  A  determination  that  the 
hemoglobin  level  is  within  normal  limits. 
The  technique  for  obtaining  the  blood 
sample  and  the  acceptable  normal  linuts 
for  the  hemoglobin  level  shall  be 
prescribed  in  the  written  standard 
operating  procedures  of  the 
establishment. 


(f)  Exemptions  from  donor  suitability 
requirements.  An  establishment  is  not 
required  to  perform  the  initial  donor 
screening,  total  protein  test,  tests  to 
determine  the  immunoglobulin 
composition  of  the  plasma,  and  review 
of  laboratory  data,  as  prescribed  in 
paragraphs  (b)  and  (c)(S)  of  this  section 
and  S  640.65(b]  (1)  and  (2).  provided  the 
donor  meets  the  following  criteria; 

(1)  The  donor  has  neither  donated 
whole  blood  nor  been  plasmapheresed 
in  the  preceding  8  weeks: 

(2)  The  donor  is  not  donating  plasma 
(and  blood)  for  more  than  the  fourth 
time,  if  female,  or  fifth  time,  if  male,  in  a 
year;  and 

(3)  The  donor  is  healthy  and  is  not 
being  immunized  for  the  production  of 
high-titer  plasma. 

13.  In  I  640.6S,  by  revising  paragraph 
(b)  (1)(i)  and  (2)(i),  to  read  as  follows: 


$640.65 


(b)  *  •  • 

(l)(i)  Except  as  provided  under 
para^^ph  (f)  of  §  640.63,  a  sample  of 
blood  shall  be  drawn  frora  each  donor 
on  the  day  of  the  initial  donor  screening 
or  plasmapheresis,  whichever  comes 
first  and  at  least  every  4  months 
thereafter  by  a  qualified  licensed 
physician  or  by  persons  under  the 
physician's  supervision  and  trained  in 
such  procedure.  A  serological  test  for 
syphilis,  a  total  plasma  or  serum  protein 
determination,  and  a  plasma  or  serum 
protein  electropheresis  or  quantitative 
inununo-diffusion  test  or  an  equivalent 
test  to  determine  immunoglobulin 
composition  of  the  plasma  or  serum 
shall  be  performed  on  the  sample. 
***** 

(2)(i)  Expect  as  provided  under 
paragraph  (f)  of  §  640.63,  the 
accumulated  laboratory  data,  including 
tracings,  if  any,  of  the  plasma  or  serum 
protein  electropheresis  pattern,  the 
calculated  values  of  each  component, 
and  the  collection  records  shall  be 
reviewed  by  a  qualified  licensed 
physician  within  21  days  after  the 
sample  is  drawn  to  determine  whether 
or  not  the  donor  may  continue  in  the 
program.  The  review  shall  be  signed  by 
the  reviewing  physician.  If  the  protein 
composition  is  not  within  normal  limits 
established  by  the  testing  laboratory,  or 
if  the  total  protein  is  less  than  6.0  grams 
per  deciliter  of  sample,  the  donor  shall 
be  removed  from  the  program  until  these 
values  return  to  normal. 
***** 

14.  In  S  840.80.  by  revising  paragraph 
(b),  to  read  as  follows: 

§640.80    Atoumin  (Human). 

***** 

(b)  Source  material.  The  source 
material  Albumin  (Human)  shall  be 
plasma  &om  human  donors  determined 
at  the  time  of  donation  to  have  been  free 
from  disease-causative  agents  that  are 
not  destroyed  or  removed  by  the 
processing  method,  as  determined  by 
the  medical  history  of  the  donor  and 
from  such  physical  examination  and 
clinical  tests  as  may  appear  necessary 
for  each  donor  at  the  time  the  blood  was 
obtained.  Where  the  source  material  is  a 
product  for  which  additional  standards 
are  elective,  the  requirements  of  those 
additional  standards  shall  determine  the 
propriety  of  the  source  material  for  use 
in  the  production  of  Albumin  (Human). 
Where  no  additional  standards  are 
effective  with  respect  to  the  source 
material  for  the  production  of  Albumin 
(Human),  such  source  material  shall: 


15.  In  i  640.82,  by  redestgnatiog 
existing  paragraphs  (e)  and  (f)  as  (f)  and 
(g),  respectively,  and  adding  new 
paragraph  (e).  to  read  as  follows: 

§640.82    TMts on fhial product 

**••',• 

(e)  Potassium  content.  The  potassium 
content  of  the  final  product  shall  not 
exceed  2  milliequivalents  per  liter. 

IflL  By  revising  i  6M.84.  to  read  as 
folknvR 

9  640J4    LabaNno. 

In  addition  to  the  labeling 
requirements  of  5S  610.80.  610.61,  and 
610.62  of  this  chajrter,  the  container  and 
package  labels  shall  contain  the 
following  information: 

(a)  The  osmotic  equivalent  in  terms  of 
plasma  and  the  sodium  content  in  terms 
of  a  value  or  a  rapge  in  millieqivalents 
per  liter. 

(b)  The  caution  "DO  NOT  USE  IF 
TURBID.  NO  NOT  BEGIN 
ADMINISTRATION  MORE  THAN  4 
HOURS  AFTER  THE  CONTAINER  HAS 
BEEN  ENTERED"  placed  in  a  prominent 
position  on  the  label;    - 

(c)  The  need  for  additional  fluids 
when  20  percent  of  25  percent  albumin  is 
administered  to  a  patient  with  marked 
dehydration; 

(d)  The  protein  content,  expressed  as 
a  4-percent,  5-percent,  20-percent  or  25- 
percent  solution. 

17.  In  S  640.90  by  revising  the 
introductory  text  of  paragraph  (b),  to 
read  as  follows: 

S64aM    Plasma  Protain  Fraction  (Human). 

(b)  Source  material.  The  source 
material  of  Plasma  Protein  Fraction 
(Human)  shall  be  plasma  from  hiunan 
donors  determined  at  the  time  of 
donation  to  have  been  free  from 
disease-causative  agents  that  are  not 
destroyed  or  removed  by  the  processing 
method,  as  determined  by  the  medical 
history  of  the  donor  and  from  such 
physical  examination  and  clinical  tests 
as  may  appear  necessary  for  each  donor 
at  the  time  the  blood  was  obtained. 
Where  the  source  material  is  a  product 
for  which  additional  standards  are 
effective,  the  requirements  of  those 
additional  standards  shall  be  the  criteria 
for  determining  the  propriety  of  the 
material  for  use  in  the  production  of 
Plasma  Protein  Fraction  (Human).  When 
no  additional  standards  are  effective 
with  respect  to  source  material  for  the 
production  of  Plasma  Protein  Fraction 
(Human),  such  source  material  shall: 
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18.  In  §  640.100,  by  revising 
paragraphs  (b)  and  (c).  to  read  as 
follows: 

§  640.100    Immune  Globulin  (Human). 

***** 

(b)  Source  material.  The  source  of 
Immune  Globulin  (Human)  shall  be 
plasma  from  human  donors  determined 
at  the  time  of  donatio»to  have  been  free 
of  disease-causative  agents  that  are  not 
destroyed  or  removed  by  the  processing 
methods,  as  determined  by  the  donor's 
history  and  from  such  physical 
examination  and  clinical  tests  as  appear 
necessary  for  each  donor  at  the  time  the 
blood  was  obtained.  The  source  plasma 
shall  not  contain  a  preservative  and 
shall  be  stored  in  a  manner  that  will 
prevent  contamination  by 
microorganisms,  pyrogens,  or  other 
impurities. 

(c)  Additives  in  source  material. 
Source  plasma  shall  not  contain  an 
additive  unless  it  is  shown  that  the 
processing  method  yields  a  product  free 
of  the  additive  to  such  an  extent  that  the 


safety,  purity,  and  potency  of  the 
product  will  not  be  aff^ected  adversely. 

19.  In  S  640.110,  by  revising 
paragraphs  (b)  and  (c)  to  read  as 
follows: 


§640.110 
(Human). 


Measles  Immune  Globulin 


(b)  Source  material.  The  source  of 
Measles  Immune  Globulin  (Human) 
shall  be  plasma  from  human  donors 
determined  at  the  time  of  donation  to 
have  been  free  of  disease-causative 
agents  that  are  not  destroyed  or 
removed  by  the  processing  method,  as 
determined  by  the  donor's  history  and 
from  such  physical  examination  and 
clinical  tests  as  appear  necessary  for 
each  donor  at  the  time  the  blood  was 
obtained.  The  source  plasma  shall  not 
contain  a  preservative  and  shall  be 
stored  in  a  manner  that  will  prevent 
contamination  by  microorganisms, 
pyrogens,  or  other  impurities. 

(c)  Additiyes  in  source  material. 
Source  blood  or  plasma  shall  not 


contain  an  additive  unless  it  is  shown 
that  the  processing  method  yields  a 
product  free  of  the  additive  to  such  an 
extent  that  the  safety,  purity,  and 
potency  of  the  product  *vill  not  be 
a^ected  adversely. 

Interested  persons  may,  on  or  before 
March  24. 1986,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  die 
headiqg  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p-nu 
Monday  through  Friday. 

Dated:  December  13. 1965. 
Frank  E.  YcMing, 

Commissioner  of  Food  and  Drugs. 
(FR  Doc.  85-30007  Filed  12-23-65;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  AcquisttJon  Regulation  (FAR); 
Selling  Costs 

AGENOES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  31.205-38. 
Selling  costs,  that  are  intended  to  clarify 
the  definition  and  allowability  policy  for 
the  cost. 

Conunents:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  23, 1986  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Street  NW.. 
Room  4041,  Washington.  DC  20405. 

Please  cite  FAR  Case  85-71  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 

SUPPi.EMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  is,  in  part  a 
response  to  the  requirements  of  Pub.  L. 
99-145,  the  Defense  Procurement 
Improvement  Act  of  1986.  The  proposed 
definition  of  selling  includes  all  aspects 
of  marketing  the  contractor's  products. 
Included  are  those  aspects  which  are 
more  speciHcally  addressed  in  other 
subsections  of  the  contract  cost 
regulations.  Those  other  relevant 
subsections,  such  as  advertising  and 
public  relations,  are  cross-referenced  in 
the  proposed  selling  rule  and  remain 
controlling  as  to  allowability  policy.  The 
proposed  rule  essentially  limits 
allowable  selling  costs  to  market 
planning  costs  and  direct  selling,  which 
is  deHned  as  those  acts  or  actions  to 
induce  particular  customers  to  purchase 
particular  products  or  services  of  the 
contractor.  This  revised  allowability 
policy  was  necessitated  by  the  need  to 
achieve  compatibility  with  revisions 
currently  pending  to  the  subsection  on 


advertising  and  public  relations,  and  to 
reduce  the  negotiable  range  in  a  cost 
area  in  which  the  Congress  and  GAO 
had  noted  substantial  reinstatements  of 
questioned  costs. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  31.205- 
38  are  not  expected  te  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive  fixed-price  basis  and  cost 
principles  do  not  apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  doesnot  apply  because  this 
proposed  change  to  FAR  31.205-28 
provides  clarifications  as  to  the 
allowability  of  selling  costs,  and  does 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  or 
collection  of  information  fttim  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et.  seq. 

list  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  December  18, 1SB5. 
Latvreooe  |.  Rizzi, 

Director,  Off  ice  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2453(c). 

2.  Section  31.205-36  is  revised  to  read 
as  follows: 

31.29§t38    SeWng  costs. 

(a)  "Selling"  is  a  generic  term 
encompassing  all  efforts  to  market  the 
contractor's  products,  some  of  which  are 
covered  specifically  in  other  subsections 
of  31.205.  Selling  activity  includes  the 
following  broad  categories. 

(1)  Advertising: 

(2)  Corporate  image  enhancement 
including  broadly-targeted  sales  efforts, 
other  than  advertising; 

(3)  Bid  and  proposal  costs; 

(4)  Market  planning;  and 

(5)  Direct  selling. 

(b)  Advertising  costs  are  defined  at 
31.205-10))  and  are  subject  to  the 
allowability  provisions  of  31.205-1  (d) 
and  (f).  Corporate  image  enhancement 
activities  are  included  within  the 
definitions  of  public  relations  at  31.205- 
1(a)  and  entertainment  at  31.205-14  and  - 
are  subject  to  the  allowability 


provisions  at  31.205-1  (e)  and  (f)  and 
31.205-14,  respectively.  Bid  and  proposal 
costs  are  defined  at  31.205-18  and  have 
their  allowability  controlled  by  that 
subsection.  The  allowability  of  market 
planning  cost  is  controlled  by  the 
provisions  of  31.205-12.  Costs  of 
activities  which  are  disallowed  under 
cost  principles  referenced  in  this 
paragraph  (b)  are  not  to  be  reconsidered 
for  reimburaement  under  any  other 
provision  of  this  subsection. 

(c)  Direct  selling  efforts  are  those  acts 
or  actions  to  induce  particular 
customers  to  purchase  particular 
products  or  services  of  the  contractor. 
Direct  selling  is  characterized  by 
person-to-person  contact  and  includes 
such  activities  as  familiarizing  a 
potential  customer  with  the  contractor's 
products,  conditions  of  sale,  service 
capabilities,  etc.  It  also  includes 
negotation,  liasion  between  customer 
and  contractor  personnel,  technical  and 
consulting  activities,  individual 
demonstrations,  and  any  other  activities 
having  as  their  purpose  the  application 
or  adaptation  of  the  contractor's 
products  for  a  particular  customer's  use. 
The  cost  of  direct  selling  efforts  is 
allowable  if  reasonable  in  amount 

(d)  The  costs  of  any  selling  efforts 
other  than  those  addressed  in 
para^aphs  [b)  or  (c)  of  this  subsection 
are  unallowable. 

(e)  Costs  of  the  type  identified  in 
paragraphs  (b).  (c).  and  (d)  of  this 
subsection  are  often  commingled  on  the 
contractor's  hocks  in  the  selling  eiqjense 
account  because  these  activities  are 
performed  by  the  sales  departments. 
However,  identification  and  segregation 
of  unallowable  costs  is  required  under 
the  provisions  of  31.201-6  and  CAS  405. 
and  such  costs  are  not  allowable  merely 
because  they  are  incurred  in  connection 
with  allowable  selling  activities. 

(f)  Notwithstanding  any  other 
provision  of  this  subsection,  selling 
costs  incurred  in  connection  with 
potential  and  actual  Foreign  Military 
Sales  as  defined  by  the  Arms  Export 
Control  Act,  or  foreign  sales  of  military 
products  are  unallowable  on  U.S. 
Government  contracts  for  U.S. 
Government  requirements. 

(g)  Notwithstanding  any  other 
provision  of  this  subsection,  sellers'  or 
agents'  compensation,  fees, 
commissions,  percentages,  retainer  or 
brokerage  fees,  whether  or  not 
contingent  upon  the  award  of  contracts, 
are  allowable  only  when  paid  to  bona 
fide  employees  or  established 
commercial  or  selling  agencies 
maintained  by  the  contractor  for  the 
purpose  of  securing  business  (see  3.406- 
2). 

(FR  Doc.  85-30310  Filed  12-23-85;  8:45  am) 

BILLINO  CODE  anO-flHi 


Tuesday 
December  24,  1985 


Part  IV 


Office  of 
Management  and 
Budget 

Management  of  Federal  Information 
Resources;  Final  Publication  of  OMB 
Circular  No.  A-130 


-^•> -,r-i-;Mj«. 


BEST  COPY  AVAILABLE 


•  i 


52730 Federal  Register  /  Vol.  50.  No.  247  /  Tuesday.  .December  24,  1985  /  Notices 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Management  of  Fadaral  InfonnatkNi 
Resources 

December  12, 1985. 

AGENCY:  Office  of  Management  and 

Budget  Executive  Office  of  the 

President. 

action:  OMB  Circular  No.  A-130:  final 

publication. 

summary:  This  Circular  provides  a 
general  policy  framework  for 
management  of  Federal  information 
resources.  The  Circular  implements 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  as  well  as  other  statutes. 
Executive  Orders,  and  policies 
concerning  general  information  policy, 
information  technology,  privacy,  and 
maintenance  of  Federal  records.  The 
Office  of  Management  and  Budget 
(OMB)  published  a  draft  Circular  for 
public  comment  on  March  15, 1985,  and 
received  comments  and  suggestions 
from  the  public.  This  Circular 
supersedes  OMB  Circular  Nos.  A-71.  A- 
90.  A-108,  and  A-121. 
DATE:  This  Circular  is  effiective 
December  12. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Timothy  Sprehe.  Office  of  Information 
and  Regulatory  Affairs,  Room  3235  New 
Executive  Office  Building,  Office  of 
Management  and  Budget,  Washington, 
DC.  20503. Telephone:  (202)  395-4814. 
SUPPLEMENTARY  INFORMATION:  The 

Paperwork  RedudioD  Act  of  isea  Pub. 
L  96-511,  94  Stat  2812.  codified  at 
Chapter  35  of  Title  44  of  the  United 
States  Code,  establishes  a  broad 
mandate  for  agencies  to  perform  their 
information  activities  in  an  efficient, 
effective,  and  economical  manner. 
Section  3504  of  the  Act  provides 
authority  to  the  Director,  Office  of 
Management  and  Budget  (OMB),  to 
develop  and  implement  uniform  and 
consistent  information  resources 
management  policies;  oversee  the 
development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines;  evaluate 
agency  information  management 
practices  in  order  to  determine  their 
adequacy  and  efficiency;  and  determine 
compliance  of  such  practices  with  the 
policies,  principles,  standards,  and 
guidelines  promulgated  by  the  Director. 

This  Circular  implements  OMB 
authority  under  the  Paperwork 
Reduction  Act  with  respect  to  section 
3504(b),  general  information  policy, 
section  3504(e),  records  management, 
section  3504(0.  privacy,  and  section 
3504(g),  Federal  automatic  data 


processing  and  telecommimications;  the 
Privacy  Act  of  1974  (5  U.S.C.  562a}: 
•eetieiie  111  and  254  of  the  Federal 
Property  and  Administrative  Sovices 
Act  of  1949,  as  amended  (40  U.S.C.  750): 
the  Budget  and  Accounting  Act  of  1921 
(31  U.S.C.  1  et  seq.);  and  Executive 
Order  No.  12046  of  March  27. 197a  The 
Circular  complements  5  CFR  Part  1320, 
Controlling  Paperwork  Burden  on  the 
Public,  which  implements  other  sections 
of  the  Paperwork  Reduction  Act  dealing 
with  controlling  the  reporting  and 
recordkeeping  burden  placed  on  the 
public. 

In  addition,  the  Circular  revises  and 
consolidates  policy  and  procedures  in 
five  existing  OMB  directives  and 
rescinds  these  directives. 
A-71 — Responsibilities  for  the 
Administration  and  Management  of 
Automatic  Data  Processing  Activities 
Transmittal  Memorandum  No.  1  to    , 
Circular  No.  A-71 — Security  of 
Federal  Automated  Information 
Systems 
A-90 — Cooperating  with  State  and  Local 
Governments  to  Coordinate  and 
Improve  Information  Systems 
A-IOIB — Responsibilities  for  the 
Maintenance  of  Records  about 
Individuals  by  Federal  Agencies 
A-121 — Cost  Accounting,  Cost 
Recovery,  and  Interagency  faring  of 
Data  Processing  Facihties 

Development  of  the  Circular 

On  September  12, 1983,  OMB 
published  a  Notice  in  the  Federal 
Register,  48  FR  40964,  announcing 
development  oi  the  OMB  Circular  on 
Federal  information  resources 
management  and  soliciting  public 
comsient.  In  re^)on8e  to  thid  notice, 
OMB  received  comments  from  14 
Federal  agencies  and  39  members  of  the 
public.  On  March  15, 1985.  OMB 
puUislied  its  draft  Circular  on  the 
Management  of  Federal  Information 
Resources  (50  FR  10734-10747),  inviting 
the  public  to  comment  by  May  14, 1985. 
OMB  informally  extended  the  public 
comment  period  in  order  to  allow 
Federal  agencies  and  the  public  more 
time  to  submit  their  views.  By  August 
1985,  OMB  had  received  about  350 
letters  of  comment;  52  percent  of  these 
were  from  the  library  and  academic 
community,  28  percent  were  from  other 
members  of  the  public,  and  20  percent 
from  Federal  agencies  and  Members  of 
Congress. 

Form  of  the  Circular  and  Addition  of 
Appendix  IV 

The  draft  Circular  followed  the  form 
of  a  notice  of  proposed  rulemaidng, 
which  is  to  say  that  the  text  of  the 
proposed  Circular  was  accompanied  by 


Supplementary  Information  containing  a 
lengthy  analysis  of  key  sections.  The 
analysis  explained  the  management 
context  and  philosophy  behind  the 
language  of  the  draft  Circular. 

The  Circular  also  follows  the  form  of  a 
notice  of  proposed  rulemaking.  Many 
who  commented  on  the  draft  Circular 
requested  that  the  explanatory 
contextual  materials  not  be  lost  when 
the  Circular  was  published  in  final  form. 
OMB  accepted  this  recommendation. 
Accordingly,  in  addition  to  the  three 
appendices  included  in  the  draft 
Circular,  OMB  has  added  Appendix  IV, 
Analysis  of  Key  Sections.  Appendix  IV 
contains  a  revision  and  expansion  of  the 
analysis  of  key  sections  that 
accompanied  the  March  15  draft 
Circular. 

This  Supplementary  Information 
section  focuses  on  comments  received  to 
the  March  15  draft  Circular  and  the 
disposition  OMB  has  made  of  the 
comments. 

Additional  Comment 

Because  of  the  perceived  seriousness 
of  deficiencies  in  the  draft  Circular  of 
March  15, 1985,  several  commentators 
urged  that  OMB  revise  the  draft,  and 
issue  the  revision  for  another  round  of 
public  comment.  With  the  public  notices 
of  September  12, 1983,  and  March  15, 
1985,  OMB  has  twice  sought  public 
comment.  After  analyzing  public 
comment  on  the  March  15  draft  and 
revising  the  Circular,  OMB  decided  not 
to  accept  this  recommendation.  OMB 
believes  that  the  Circular  as  now 
revised  accommodates  valid  criticisms 
and  objections,  that  adequate  public 
comment  has  been  sought,  and  sees 
little  benefit  and  much  delay  in  a  third 
round  of  public  comment. 

Section-by-Section  Analysis 

Section  1.  Purpose 

OMB  rejected  a  recommendation  that 
the  phrase  "management  of  Federal 
information  resources"  be  changed  to 
"management  and  dissemination  of 
Federal  information  resources"  because 
the  definitions  of  information  resources 
management  and  government 
information  already  include 
dissemination  within  management. 

Section  3.  Authorities 

OMB  expanded  the  citation  of  the 
Federal  Property  and  Administrative 
Services  Act  to  include  section  206  in 
order  to  reflect  Federal 
telecommunication  standards 
authorities.  Executive  Order  No.  12472, 
Assignment  of  National  Security  and 
Emergency  Preparedness 
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TelecoomumicstionffFancttons,  has 
been  added  to  thia  seetkm. 

Section  4.  Applicability  and  Scope 

OKffi  reviaed  this  taction  to  include  a 
reference  to  national  security  and 
emergency  prepereduss 
teleconuBunications  activities  subject  to 
Executive  Order  No.  12472.  One 
commentator  suggested  that  a  general 
disclaimer  be  added  here  stating  that 
the  polkies  apply  only  where  feaaible, 
cost  effective,  and  appropriate  in  the 
context  of  a  particular  activity.  OMB 
rejected  this  suggestion  because  specific 
disclaimers  are  included  in  specific 
policies  and  because  section  9a(l] 
assumes  that  heads  of  Federal  agencies 
are  responsible  for  managing  their 
information  resources  in  the  context  of 
particular  activities  and  agency 
missions. 

Another  conunentator  suggested  that 
the  Circular  address  which  guidance 
will  be  controllings  in  the  event  of 
inconsistency,  the  Circular  oanational 
seciuity  directives.  OMB  does  not 
believe  such  inconsistencies  exist  until 
shown  in  speciBc  instances;  if  they 
should  exist,  they  should  be  resolved  on 
an  individual  basis.  Another 
commentator  recommended  that  this 
section  should  make  exception  foe  the 
exclusions  identified  in  the  Warner 
Amendment  in  the  Department  of 
Defense  Authorization  Act  of  198Z.  OMB 
believes  these  exclusions  are 
appropriately  treated  in  the  contexts  to 
which  they  apply,  and  notes  that  statute 
always  takes  precedence  over  policy 
guidance.  For  darity,  OMB  added  an 
explicit  reference  to  this  Department  of 
Defense  exclusion  in  the  definition  of 
information  technology  (Section  tth). 

Section  6.  Definitiona 

a.  Agency.  Altfaou^  no  one 
commented  on  the  definition  of 
"agency,"  OMB  changed  the  definition 
because  the  previous  wordings  was 
confusing  and  did  not  adequately 
convey  that  independent  regulatory 
agencies  are  included  witftm  the 
meaning  of  0>e  term. 

b.  Information.  One  commentator 
noted  that  the  definition  is  broader  than 
the  definition  of  the  same  term  in  OMB's 
regulation,  5  CFR  132a  The  breadth  of 
the  definition  is  due  to  the  fact  that  the 
scope  of  the  Circular  is  broader  than  the 
scope  of  the  regulation.  Another 
commentator  believed  there  vrere  majwr 
omissions  in  the  definition,  e.g., 
micrographics,  printing  and  publishing, 
mail  and  distribution,  tibrariies«  voice 
communications,  reprographics, 
audiovisuai,  and  manual  information 
systems.  OMB  believes  these  are 
information  media,  processes,  or 


ina^futiona,  rather  t6an  information  as 
such,  and  ttmt  the  definition  ag 
formulated  covers  them. 

c.  Government  Information.  One 
comnumtator  noted  that  fte  definition  of 
"goverfraient  information"  does  not 
indade  informcrtion  diat  may  be 
required  to  be  maintained  by  a  Federal 
agency,  presumably  as  in  Federal 
recordkeepmg  requirements  imposed 
upon  members  of  the  public  (e.g., 
individuals'  tax  records).  OMB  does  not 
intend  that  such  information  should  be 
considered  government  informafiort,  nor 
does  tile  Circular  extend  to  such 
information  except  as  specifically 
provided  (e.g..  Appendix  I,  Section 
3a(l)).  Another  commentator  pointed  out 
that  the  definition  would  include 
information  maintahied  by  the 
legislative  and  judicial  branches  of 
government.  WMe  it  is  true  that  the 
definition  encompasses  information  held 
by  the  legislative  and  judicial  branches, 
the  Circular  applies  only  to  agencies  of 
the  executtve  branch  as  defined  in 
Section  0a.  Anot&er  recommended  that 
the  definition  of  government  information 
be  restricted  only  to  information  created 
or  collected  by  the  Federal  Government, 
and  not  be  extended  to  information 
processed,  transmitted,  c^sseminated, 
used,  stored,  and  disposed  of  by  the 
Federal  Government.  OKffl  rejected  this 
recommendation  because  44  U.S.C.  3S0f 
clearly  applies,  for  example,  to 
inf onnatibn'  processing  and  records 
management 

Several  cemmentafore  recommended 
that  the  defbntion  should  pertahi  to 
information  "created  .  .  .  or  disposed 
of  by,  or  on  behalf  of,  the  Federal 
Government."  feinphasis  addied)  The 
intent  of  the  recommendation  was  to 
make  clear  that  tfie  Circular's  policies 
applied  to  all  information  under 
government  control  or  sponsorship, 
irrespective  of  the  faifbrmation 
processing  agent;  that  is.  to  include  all 
information  created,  collected, 
processed,  transmitted,  disseminated, 
used,  stored,  or  disposed  of  by 
government  contractors  or  grantees. 

OMB  rejected  the  recommendation  for 
several  reasons.  First,  while  agencies 
doubtless  have  the  choice  to  treat 
information  created  or  collected  on  their 
behalf  as  government  inforraatron,  OMB 
does  not  intend,  except  where  explicitly 
stated,  that  policies  in  the  Circular 
extend  to  persons  or  entities  that  create, 
collect,  process,  transmit,  disseminate, 
use,  store,  or  dispose  of  information  on 
behalf  of  the  government.  Section  4  of 
the  Circular  states  that  the  policies 
apply  to  executive  agencies;.Section 
3a(l)  of  Appendix  I  is  an  explicit 
statement  of  application  to  Federal 
contracts.  Second,  existing  and 


longstanding  poBcy  embotfied  in  OMB 
Circulv  No.  A-110,  Uidfonn 
Administrative  Requirements  forGfantk 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations,  permits 
grantees  in  such  institutions  to  copyri^t 
information  created  or  collected  \mAa 
Federal  ^ants.  The  fact  Qiat  such 
information  may  be  copyrighted  implies 
that  the  information  is  not  government 
information,  because  the  government 
may  not  copyright  government 
information  (17  U.S.C.  101  and  105). 
Third,  the  courts  have  held  that  requests 
to  Federal  agencies  for  release  of 
information  under  &e  Freedom  of 
Information  Act  do  not  always  extend  to 
those  performing  information  activities 
under  giant  or  contiact  to  a  Federal 
agency;  hence,  such  information  is  not 
government  information. 

Severer  commentators  recommended 
that  government  information  be 
subdistiagMiebed,  vriib  special 
defiiiilfons  being  SanMlaled  for,  and 
special  p<diey  treataaenl  ^ven  to. 
scientific  aad  teckaicai  iafecmataoB. 
statistical  information,  or  printed 
infermation.  OMB  did  net  accent  dm 
recommcndattsn  bacauae  Ihe  Ciiolir  ia 
intended  to  anpiencat  tiw  Paperwork 
Reduetfott  Act  imI  tbe  Act  ilsdf  doer 
not  distinguish  among  various  fcindb  «i 
information. 

/  amtg.  Access  to  Ii^oimatisM  mad 
Dissemination  of  bifomatioa.  The 
deflwHhuu  of  "access  to  infemBtias'* 
and  "disseminatiflB  of  mfematfaB," 
particalariy  when  censidefed  togedmr 
widl^  Section  8»  on  informalkm 
management,  dssiw  tM^t  comment  than 
any  other  definitions.  TwenQMivee 
personsi  conuneirted  on  the  ^nsridons. 
Commentators  speciaBy  objected  to  tfie 
phrase  "upon  their  req«est^  in  tbe 
definition  of  access.  They  noted  that  the 
public  may  gain  access  to  government 
information  through  Pieedom  of 
Information  Act  reqtiests  but  argued  that 
the  Circnfar  makes  no  provisions  to 
ensure  the  public  knows  what 
information  is  availaWe  or  how-to 
obtain  the  information.  They  suggested 
that  the  tone  of  the  definitions  was 
narrow,  negative,  and  restrictive,  and 
the  implications  ran  contrary  to  the 
proper  role  of  goteiimient  in  providing 
infoimutfuu  in  a  democratic  society. 

OMB  believes  that  the  definitions  of 
access  and  dissemination,  as  found  in 
the  draft  Circular,  are  sound,  hi  OMSf* 
view,  the  commentators'  objections 
arose  not  out  of  die  defmitions 
themselves  but  out  of  the  uses  to  which 
they  were  put  in  the  draft  Circular's 
policies  and  their  explanation. 
Accordingly,  OMB  has  made  revisions 
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to  the  policies  and  to  the  Analysis  of 
Key  Sections  (Appendix  IV).  but  has 
retained  the  definitions. 

I.  Information  Technology  Facility. 
^veral  persons  pointed  out  the 
desirability  of  standardizing  the 
definition  of  "information  technology 
facility,"  as  found  in  the  Circular  and 
Appendix  0.  with  "information 
technology  installation,"  as  found  in 
Appendix  III.  The  two  terms  are 
retained  because  they  apply  to  different 
contexts,  and  the  relationship  between 
the  terms  is  explained  in  Appendix  n. 
Section  2b. 

A.  Government  Publication.  A  new 
term,  "government  publication,"  has 
been  defined  because  a  new  policy 
statement  pertains  to  government 
publications.  The  definition  of  the  term 
is  taken  directly  from  statute  (44  U.S.C 
1901). 

Section  7.  Basic  Considerations  and 
Assumptions 

7a  and  7b.  These  statements  have 
been  amended  and  broadened  to  reflect 
points  raised  in  comments,  namely,  that 
the  statements  were  too  narrowly 
conceived. 

Deleted  statement.  The  draft  Circular 
contained  the  statement:  The  value  of 
government  information  to  the 
government  is  solely  a  function  of  the 
degree  to  which  the  information 
contributes  to  achieving  agencies' 
missions.  Comments  concerning  this 
statement  alleged  that  the  statement 
underestimated  the  value  of  government 
information  to  the  government  and ' 
failed  to  take  account  of  other  public 
needs,  including  those  of  State  and  local 
government,  that  are  included  in  the 
value  of  information  to  the  Federal 
Government  Because  of  other  revisions 
to  Section  7.  OMB  determined  the 
statement  was  superfluous  and  deleted 
it. 

7c.  A  new  statement  has  been 
inserted  in  response  to  many  comments 
that  the  draft  Circular  failed  to  address 
the  positive  aspects  of  government 
information.  The  statement  incorporates 
three  of  the  purposes  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501). 

7d.  Commentators  on  this  statement 
objected  to  the  application  of  cost- 
benefit  analysis  to  govermnent 
information  activities.  Many  stated  that 
the  benefits  of  government  information 
cannot  be  easily  calculated  and  that 
such  information  holds  more  benefits 
than  simply  economic.  Recalling  that  the 
statement  is  an  assumption  underlying 
policy,  not  itself  a  policy  prescription. 
OMB  notes  that  the  statement  does  not 
preclude  the  existence  of  benefits  other 
than  economic  (some  of  which  are 
enumerated  in  statement  7b)  nor  does,  it 


necessarily  presuppose  that  benefits  can 
be  easily  calculated.  The  statement  has 
been  revised  to  incorporate  by  reference 
the  purposes  of  the  Paperworic 
Reduction  Act  cited  in  the  preceding 
statement.  Ensuring  that  benefits  exceed 
costs,  insofar  as  these  are  calculable,  w 
a  means  to  minimizing  burden  and  costs 
and  maximizing  usefulness. 

7e.  Because  many  commentators 
misperceived  the  role  accorded  the 
private  sector  in  the  draft  Circular,  a 
new  statement  has  been  added  that 
summarizes  the  existing  policy  found  in 
OMB  Circular  No.  A-76,  Performance  of 
Commercial  Activities.  The  import  of  the 
new  statement  is  simply  that  policy 
stated  in  Circular  No.  A-76  is  and 
consistently  has  been  assumed  to  apply 
to  the  management  of  Federal  * 
information  resources. 

7g.  Several  commentators  believed ' 
that  this  statement  (formerly  statement 
7f)  did  not  sufficiently  recognize  the 
importance  of  public  disclosure  of 
government  information.  The  statement 
has  been  revised  to  strengthen  this 
point 

One  commentary  focused  on  the  fact 
that  this  statement  pertained  to  the 
management  of  Federal  agency  records 
rather  than  management  of  Federal 
informati(Hi  resources.  Although  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  pertain  only  to  information 
in  agency  records,  the  statement  has 
been  broadened,  as  a  basic  assumption, 
to  extend  to  all  information  resources. 
The  statement  is  not  limited,  either  by 
intention  or  implication,  to  paper 
documents,  but  may  also  include 
electronic  records. 

7h.  The  comments  on  this  statement 
(formerly  statement  7g)  offered 
suggestions  already  provided  for  in 
statute  or  policy;  for  example,  a 
distinction  involving  statistical  uses  of 
personal  information.  No  changes  were 
made  to  the  statement. 

7j  and  7k.  These  statements  (formerly 
statements  7h  and  7j)  were  revised  to 
incorporate  language  suggested  by 
commentators. 

Section  8,  Policies 

a.  Information  Management. 

(1)  and  (2).  Information  Collection  and 
Sharing.  Many  commentators  believed 
that  the  formulation  of  8a(l)  in  the  draft 
Circular  was  too  narrow  and  restrictive, 
that  in  fact  the  Circular  would  limit  the 
collection  of  information  by  Federal 
agencies  more  than  was  intended  by  the 
Paperwork  Reduction  Act.  Revised 
policy  statement  8a(l)  uses  the 
expression  "necessary  for  the  proper 
performance  of  the  functions  of  the 
agency."  which  is  taken  directly  from 
the  language  of  the  Act  (44  U.S.C.  3504 


(c)(2)).  and  introduces  a  requirement  for 
practical  utility,  also  taken  from  same, 
section  of  the  Act.  Some  commentators 
believed  the  language  should  be 
couched  in  even  broader  terms,  such  as 
information  needed  by  society  or  the 
general  public.  The  intent  of  the  Act, 
however,  was  to  circumscribe,  not  to 
broaden,  agency  discretion  to  impose 
information  collection  and 
recordkeeping  burdens  on  the  public. . 

Commentators  pointed  out  that  many 
statutes  condition  the  interagency  or 
intergovernmental  sharing  of 
information  by  Federal  agencies. 
Revised  policy  statement  8a(2)  reflects 
the  existence  of  such  conditions.  Many 
also  commented  on  the  phrase  "or 
through  commraxual  sources"  in  this 
statement  The  revision  qualifies  this 
phrase  and  Appendix  IV  provides 
further  explanatory  analysis  of  the 
policy. 

(3)  through  (6).  Privacy  Act  and 
Freedom  of  Information  Act.  OMB 
revised  statement  Ba(3)  to  be  consistent 
with  statement  8a(l).  Statements 
8a(4)(b)  and  8a(5)  have  been  amended  to 
eliminate  ambiguity  identified  by 
commentators.  '1. . 

(8)  through  (12).  Information 
Dissemination.  Statements  8a(8)  and 
8a(9)  in  the  draft  Circular  received  more 
comments  than  any  other  sections.  First.  . 
as  regards  the  policy  that  dissemination 
be  either  required  by  law  or  essential  to 
agency  missions,  commentators 
believed  these  criteria  were  too  negative 
and  restrictive,  and  failed  to  emphasize 
the  positive  value  of  government 
information  dissemination  and  the 
obligation  of  the  government  to  inform 
the  citizenry.  OMB  reformulated  both 
the  Circular  and  the  analysis  in 
Appendix  IV  to  emphasize  the 
government's  obligations  to  disseminate 
information,  and  to  conform  more 
closely  to  the  language  and  intent  of  the 
Paperwork  Reduction  Act. 

Second,  conmientators  challenged  the 
policy  that  agency  information  products. ' 
or  services  should  not  duplicate  similar 
products  or  services  "that  could 
reasonably  be  expected  to  be  provided" 
by  other  agencies  or  the  private  sector    i 
"in  the  absence  of  agency 
dissemination."  This  policy  was 
believed  to  be  vague  and  impossible  to 
apply.  OMB  acknowledges  that  "could 
reasonably  be  expected"  is  an 
inadequate  formulation  and  has 
accordingly  revised  the  policy. 
However,  the  general  stricture  against 
duplicating  products  or  services  that  are 
or  would  otherwise  be  provided  by 
other  govemnwnt  or  private  sector 
organizations  has  been  retained  because 
the  criterion  of  non-duplication  for 
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government  mformalion  reaources  is 
clearly  stated  ia  the  Act;  if  it  is  clear 
that  an  agency's  dissemination  would 
duplicate  that  of  a  private  organization, 
the  same  considerations  apply.  The 
analysis  in  Appendix  fV  has  been 
expanded  to  clarify  the  meaning  of  this 
policy. 

Third,  many  cnnmentators  suggested 
that  agencies  provide  adequate  notice 
and  opportunity  for  public  comment 
before  terminating  information  products 
and  services.  OMB  beireves  this 
suggestion  has  merit  as  applied  to  any 
significant  termirratfon,  and  has 
incorporated  the  idea  rn  the  revised 
policy  and  Appendix  IV.  With  respect  to 
the  non-duplication  criterion;  OKffi 
added  the  provision  that  a^qaete 
notice  should  be  provided  before 
initiating  new  information  products  and 
services.  This  proivtsion  witt  allow  other 
agencies  and  private  sector  interests  to 
inform  the  initiating  agency  if  a  new 
product  or  service  will  doi^icale  their 
product  or  service,  and  hence  satisfies 
the  intent  of  the  draft  Circular's 
language.  Fui-ther  explanatioik  of  this 
policy  is  also  feand  ia  Appendix  IV. 

Fourth,  canunentators,  §ueatiwied  the 
language  in  the  draft  Circular's 
statement  8a(9)(a)  requiring  that 
agencies  disseminate  infonaation 
products  and  services  "in  a  manner  that 
reasonably  ensures  the  information  will 
reach  the  members  of  the  pubKc  the 
agency  is  responsible  for  reaching." 
OMB  has  slightfy  altered  the  language 
whiTe  praviding  a  Mler  explanation  in 
Appendix  IV. 

Fifth,  commentators  chatTenged  the 
language  in  the  draff  Circutar's 
statement  8af9)fb}  that  dissemination 
should  Re  aceomphshed  "in  the  manner 
most  cost  effective  for  the  government, 
including  pfacfng  maxrmimi  feasible 
reliance  on  the  private  sector  .  .  .**  OMB 
has  retained  this  language,  but  added  a 
reference  to  OMB  Circular  No.  A-TO 
which  provides  the  context  for  the 
policy  and  conditions  that  address  most 
points  raised  by  commentators.  For 
example,  OMB  Circular  No.  A-7S 
distinguishes  between  functions  that  are 
inherently  gavemmental  in  nature,  and 
hence  shoukt  be  performed  by 
government  employees,  and  functions 
that  are  commercial  in  nature  and  may 
be  performed  by  the  private  sector. 
Again,  Appendix  IV  eontaina  additional 
discussion  of  the  role  of  the  private 
sector  in  disseminating  government 
information  products  and  services. 

SixA,^  coiDRieatators  criticized  the 
reference  to  user  charges  in  the  dcaft 
Circular's  statement  8a(9)(c).  OME  has 
retained  the  draft  Circular's  language, 
because  OMF  Circular  No.  A-25  already 
takes  account  of  objections  raised.  For 


example,  some  pointed  out  that  the 
costs  of  assessing  user  charges  can  be 
greater  than  the  revenues  yielded  from 
the  charges;  Circular  No.  A-2S  provides 
for  this  contingency.  Also, 
conunentators  failed  to  note  Aat  this 
policy  statement  requires  user  charges 
only  for  costs  of  dissemination  of 
government  information,  not  for 
creation,  collection,  processing,  and 
transmission  of  the  information.  User 
charges  also  are  more  fiilly  discussed  in 
Appendix  IV. 

SevBiith,  in  response  to  comments 
OMB  added  new  language  requiring  that 
agencies  estabtfsh  procedures  for 
ensuring  compHance  with  44  U5.C.  1902 
concerrang  Federal  depositary  libraries. 
Matty  commentators  referenced  the 
Federal  depository  library  program  as 
an  existing  fnstltatianal  mechanism  for 
ensming  ttiat  much  government 
information  is  disseminated  to  and 
actually  reaches  the  general  pubKc.   ■ 
They  betiered  tfie  Circtrfar  should 
strei^gthen  the  depository  library 
systen».  Because  OMB  agreed  with  the 
comments,  antf  shtce  fte  law  provides 
that  goverranent  publications  be  made 
available  to  the  depository  libraries, 
OMB  aceeptedthis  recommendation;  the 
CirciriiM-  neqaiiKs  agencies  to  make 
gowrmneiit  publications  available  to 
the  depository  Kbrary  system,  and 
Appeii*3»  FV  etaborates  this  point. 

h,  lafortoation  Systetnt  and 
Information  Tgchnoiogy  Management 

(1)  through  (3).  One  eommentator 
reconmen^ed  Aat  diese  pohcies  be 
expanded  to  tnclade  a  requirement  that 
agencies  deaoaent  a  10  percent  return 
on  information  technology  investment*. 
OMB  iciected  this  Eeconunendation  as 
being  too  spedfic  for  inclusion  in  a 
general  pokey  statement. 

(4)  and  (5).  Several  commentators 
recommended  that  these  statements  also 
include  provision  for  cost  effectiveness 
and  meeting  specific  agency  needs. 
OMB  revised  the  policy  to  reflect  this 
recommendation  and  also  expanded  on 
the  point  in  Appendix  IV. 

(6)aad(7}.  Commentators  noted  that 
the  desirability  of  competition  is 
sometimes  conditioned  by  the  fact  that 
competitive  processes  unnecessarily 
slow  down  procurement  of  information 
.  technology,  and  that  other  requirements, 
such  as  the  need  for  con^fWtibility,  may 
legitimately  limit  competitive  processes. 
OMB  recognizes  the  validity  of  these 
points  but  believes  they  may  be  taken 
into  aeeaant  witbcMtt  altering  the  pohcy 
statements.- 

(8).  CcNnmentators  pointed  out  that 
ageneiea  have  soi&e  lagitifliftte  needs  for 
customized  softwaaowawd  that 
acquisition  of  off-the-sk^  strftware 
carriaa  its  own  nsks^SBch  as  unctxtatnlgr 


over  continued  maintenance.  OMB 
believes  that  these  quite  meritorious 
considerations  do  not  invalidate  the 
policy  statement  as  it  stands. 

(9).  Several  commentators  said  that 
the  term  "interconnectivity"  has  spedfic 
and  ItBiited  meaning  in 
teleconnranications,  and  that 
"necessary  compatibiHty"  would  better 
convey  the  meaning  intended.  ON® 
revised  Ae  policy  to  reflect  these 
comments  and  expanded  on  the  point  in 
Appendix  IV. 

(14).  Conunentators  recommended 
that  die  background  materials  for  this 
policy  statement  be  strengthened  to 
stress  the  positive  values  of  standards 
and  that  national  security  directives  be 
referenced.  OMB  revised  A^teadix  IV 
to  relTect  this  recommendation  and  the 
fact  that  the  General  Services 
Administration  issues  Federal 
Telecommunications  Standard^ 

(15).  Several  agencies  comaiented  that 
what  may  be  cost  effective  far 
individual  program  managers  awy  not 
be  cost  effective  for  the  agency  as  a 
whole  and  that  tha  policy  as  drafted 
places  the  burden  ef  proof  on  the  agency 
rather  than  the  program  manager.  OMB 
recognizes  the  potential  conflict 
between  agency  and  pro-am  coat 
effectiveness  but  believes  the  bardea  of 
proof  bdengs  with  the  agea^  to 
demonstrate  that  its  arrangements  for 
information  technology  fadlities  aad 
services  are  the  most  coat  effective  fw 
agency  programs. 

One  Goinneatator  recommended  tkat 
agency  iafermatimi  technology  facibtiea 
be  peiasttcd  to  charge  users  aiarket 
rates  rather  (ha»coat  recovafy,  becauae 
cost  recovery  «rill  not  be  eooipclitive 
with  maiitet  rates.  OMB's  view  is  that,  if 
cost  recovery  is  not  competitive  with 
market  rates,  this  ia  prima  focie 
evidence  that  agency  inforraatkn 
technology  facility  arrangementa  are  aol 
cost  effective,  and  that  prograni 
managers  should  be  freed  bom 
mandatory  oae  of  such  arrangeincats. 

(16).  Ai^des  commented  that  cost 
recovery  systems  may  be  expensive  and 
should  not  be  required  wfaese  there  is  no 
clear  benefit  to  siich  systems.  OIkS 
recognizes  this  profolesn  and  has  revised 
Appendix  II,  but  not  the  poli^ 
statemcat,.  to  cover  this  confiagency. 

Section  9.    Assignment  of 
Responsibilities  ..-;„: 

Sone  eoBBaeatatara  eit  tUi  aectJon 
objected  to  a  percened  coacealntion  ia 
OMB  of  decisionaMkiag  pommt  aver 
Federal  iufosmutian  resdvces.  btfieviag 
that  the  Circular  places  pro-am 
decisions  in  OMB's  bands,  Otm  itotes 
first  that  torn  Paaanwk  nedartioa  Act 
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requires- the  director  of  OMB  to  develop 
and  implement  Federal  information 
policies,  principles,  standards,  and 
guidelines  (44  U.S.C.  3504).  Second,  the 
Circulfur  states,  and  Appendix  IV 
emphasizes,  that  program 
decisionmaking  for  Federal  information 
resources  belongs  with  the  heads  of 
agencies,  operating  within  the  policy 
framework  set  forth  by  OMB. 

Several  commentators  recommended 
that  this  section  include  a  statement 
concerning  the  Federal  depository 
Ubraries.  OMB  believes  the  addition  of 
statement  6a(12)(b)  regarding  the 
depository  libraries  covers  this 
recommendation.  Also,  OMB  did  not 
accept  a  commentator's 
recommendation  that  certain 
responsibilities  be  assigned  to  Federal 
Ubraries;  such  libraries  are  subunits  of 
agencies  and  the  Circular  assigns 
responsibilities  only  at  the  agency  level. 

Several  commentators  recommended 
that  OMB  assign  responsibility  for  the 
Office  of  Personnel  Management  to 
develop  and  implement  occupational 
and  position  standards  for  iniformation 
resources  managers.  OMB  does  not 
believe  management  of  Federal 
information  resources  requires  "' 

establishing  new  job  titles  and  series. 
Fjirthermore,  such  establishment  would 
require  legislation  and  could  not  be 
legally  accomplished  through  an  OMB 
Circular. 

Several  Federal  agencies  requested 
that  various  statements  assigning 
responsibilities  be  revised  to  include 
reference  to  their  statutory  or  regulatory 
responsibilities.  OMB  reviewed  these 
requests  and  determined  that  revisions 
were  unnecessary.  The  Circular 
presupposes  the  existence  of,  and 
compliance  with,  other  applicable  laws 
and  regulations. 

a(6J.  In  response  to  comments  OMB 
revised  this  statement  more  accurately 
to  reflect  agency  responsibilities  for 
Federal  records  management. 

a(9).  OMB  inserted  a  reference  to 
convey  that  the  "senior  official"  is 
identical  to  the  provision  of  44  U.S.C. 
3506(b). 

b(l).  At  the  suggestion  of  a 
commentator,  OMB  substituted 
"information  resources  management 
policy"  for  "information  policy"  because 
the  latter  term  is  not  defined  or  used 
elsewhere  in  the  Circular. 

e(4).  One  commentator  noted  that 
assigning  GSA  responsibility  for 
providing  guidelines  and  regulations  on 
the  use  of  information  technology 
contravenes  the  Brooks  Act  (40  U.S.C. 
759(g}}.  OMB  revised  the  statement  to 
reflect  this  point 

h(12J.  OMB  revised  the  statement  in 
the  same  manner  as  statement  9b(l). 


Appendix  I 

Several  commentators  expressed 
concern  that  promulgation  of  the 
appendix  would  rescind  the  OMB 
"Guidelines  on  Implementing  the 
Privacy  Act."  and  other  suggested 
combining  the  appendix  with  all 
guidance  OMB  has  issued  on  the  Act. 
OMB  did  not  intend  to  replace  existing 
guidance  with  the  appendix.  The 
appendix  replaces  only  the  procedural 
requirements  contained  in  OMB  Circular 
No.  A-108.  All  other  guidance  remains 
in  force,  and  OMB  has  revised  the 
appendix  to  make  that  clear.  OMB 
declined  to  follow  the  suggestion  that 
the  appendix  and  other  guidance  be 
combined,  because  the  purposes  of  each 
issuance  are  different.' 

Other  commentators  pointed  out 
inconsistencies  in  the  timing  of  various 
reviews  required  by  the  Circular's 
different  appendices:  suggested 
clarifying  by  examples  what  constitutes 
a  "minor  change  to  a  system  of  records"; 
suggested  chcmging  the  timing  of  the 
review  of  section  (m)  contracts  to  more 
frequently  than  every  five  years,  since 
review  is  conducted  on  a  random 
sample  basis  and  should  not  prove 
overly  burdensome;  and  suggested  that 
the  first  triennial  review  of  routine  uses 
be  commenced  immediately  upon 
issuance  of  the  Circular.  OMB  revised 
the  appendix  to  reflect  these  comments. 
OMB  revised  the  appendix  to  reflect 
these  comments.  OMB  added  a 
requirement  for  an  annual  review  of  all 
systems  notices;  added  certain  data 
collection  requirements  for  the  annual 
report  pursuant  to  section  (p);  and 
dropped  a  requirement  for  the  Office  of 
the  Federal  Register  to  provide  OMB 
with  a  consolidated  list  of  changes  to 
agencies'  systems  of  records. 

Appendix  II 

Several  commentators  expressed 
concern  about  the  cost  effectiveness  of  • 
requiring  detailed  accounting  and 
chargeback  for  use  of  relatively  small 
information  technology  facilities.  OMB 
agreed  with  these  comments.  The  intent 
of  Appendix  II  is  to  encourage  cost 
effective  behavior  in  the  management  of 
Federal  information  technology 
resources.  In  revising  the  Appendix 
OMB  raised  the  threshold  so  that  the 
Appendix  applies  only  to  facilities 
having  obligations  in  excess  of  $3 
million  per  year. 

A  number  of  commentators  pointed 
out  that  the  Appendix  does  not  allow 
facilities  to  justify  resource  requests 
based  upon  sharing,  except  in  unusual 
circumstances.  OMB  revised  the 
Appendix  to  clarify  that  this  restriction 
is  included  because  the  normal  practice 


is  for  users  of  a  facility  to  include 
resource  requests  for  the  amount  of 
technology  use  in  their  budget  and 
appropriation  requests. 

Several  commentators  believed  that 
requiring  full  costs  to  be  recovered  from 
all  users  within  an  agency  would  not  be 
cost  effective.  OMB  disagreed  with  this 
viewpoint  and  retained  the  draft 
Circiilar's  formulation.  Viable 
management  of  a  large  information 
technology  facility  requires  that 
managers  know  the  amount  of  resources 
devoted  to  each  user  when  providing 
services.  Furthermore,  effective 
management  of  the  use  of  information 
technology  requires  that  the  user  have 
responsibility  for  and  control  over  the 
resources  consumed  by  use  of  the 
facility. 

Finally,  a  number  of  commentators 
questioned  the  advisability  of  giving 
users  of  significant  new  applications 
primary  responsibility  for  selecting 
which  facility  will  support  the 
applications.  OMB  disagreed  and 
retained  the  draft  Circular's  formulation. 
When  users  are  dependent  on  effective 
technology  support  to  perform  their 
function,  control  over  selection  of 
facility  is  essential  and  consistent  with 
holding  users  responsible  for  producing 
their  government  information  products. 

Appendix  III 

Several  commentators  asked  for 
clarification  of  the  relationship  between 
Appendix  III  and  OMB  Circular  No.  A- 
123.  The  Appendix  itself  relates  certain 
of  its  requirements  to  requirements  in 
Circular  No.  A-123  (e.g.,  annual 
reporting  of  security  weaknesses  as 
material  weaknesses,  and  a  separate 
assurance  of  the  security  of  agency 
automated  information  systems  in  the 
annual  internal  control  report  required 
by  Circular  No.  A-123).  Beyond  these 
specific  requirements,  application  -. 

controls  specified  in  the  Appendix 
should  be  verified  in  vulnerability 
assessments  and  internal  control 
reviews  of  the  functional  area  supported 
by  the  application.  Installation  controls 
specified  in  the  Appendix  should  be 
reviewed  as  one  of  the  generic  controls 
of  an  information  technology  unit  itself. 

Several  commentators  asked  how  the 
Circular  relates  to  OMB'Circular  No.  A- 
127,  Financial  Management  Systems.'" 
The  evaluation  and  reporting 
requirements  for  the  systems  integrity 
objective  contained  in  OMB  Circular  No. 
A-127  may  be  met  by  fulfilling  the 
evaluation  and  reporting  requirements 
contained  in  Appendix  III  to  this 
Circular  and  in  OMB  Circular  No.  A- 
123. 
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Several  commentators  also  expressed 
confusion  about  the  relation  between 
Appendix  III  and  security  of  national 
security  information.  0MB  revised 
Appendix  III  to  clarify  that  the 
Appendix  provides  a  minimal  set  of 
requirements  for  the  security  of  Federal 
automated  information  systems; 
required  agencies  to  also  incorporate 
additional  requirements  for  security  of 
information  classified  for  national 
security  purposes;  and  clariRed  central 
agency  responsibilities  related  to 
national  security  information. 

Several  commentators  suggested  that 
Appendix  III  use  the  term  "information 
technology  facility"  for  consistency  with 
the  Circular  and  Appendix  II.  The  term 
"information  technology  installation,"  as 
used  in  Appendix  III,  includes 
information  technology  facilities  as  well 
as  small  localized  processing 
capabilities.  OMB  retained  the  term 
"information  technology  installation"  in 
order  to  emphasize  the  importance  of 
assuring  adequate  security  of  such 
smaller  systems  as  well  as  of  larger 
facilities.  OMB  expects  that 
management  processes  for  assuring  a 
proper  level  of  security  at  small 
installations  will  be  less  detailed  and 
resource  intensive  than  at  larger 
facilities. 

Several  commentators  expressed 
concern  that  personnel  security 
responsibilities  in  the  Appendix  focused 
only  on  screening  employees.  They 
pointed  out  that  other  personnel 
activities,  such  as  separation  of  duties 
and  actions  relating  to  employees 
leaving  an  agency,  may  be  more  cost 
effective  security  measures.  OMB 
agreed  with  these  comments  and 
clarified  the  language  concerning  agency 
personnel  programs  so  as  not  to  limit 
agency  personnel  programs  to 
employment  screening  of  personnel,; 
while  still  requiring  employment 
screening  as  one  tool  in  agency  security 
programs.  .>.. 

Circular  No.  A-130 

To  the  Heads  of  Executive  Departments 
and  Establishments 

December  12, 1985.  ■'^  :.';* 

Subject:  Management  of  Federal 
Information  Resources 

1.  Puipose.'-This  Circular  establishes 
policy  for  the  management  of  Federal 
information  resources.  Procedural  and 
analytic  guidelines  for  implementing 
specific  aspects  of  these  policies  are 
included  as  appendices. 

2.  Rescissions:  This  Circular  rescinds 
OMB  Circulars  No.  A-71.  A-90.  A-108, 
and  A-121,  and  all  Transmittal 
Memoranda  to  those  circulars. 


3.  Authorities:  This  Circular  is  issued 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  35);  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  sections  111 
and  206  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  (40  U.S.C.  759  and  487, 
respectively),  the  Budget  and 
Accounting  Act  of  1921  as  amended  (31 
U.S.C.  11),  Executive  Order  No.  12046  of 
March  27, 1978,  and  Executive  Order  No. 
12472  of  April  3, 1984. 

4.  AppHcability  and  Scope: 

a.  The  policies  in  this  Circular  apply 
to  the  information  activities  of  all 
agencies  of  the  executive  branch  of  the 
Federal  Government. 

b.  Information  classified  for  national 
security  purposes  should  also  be 
handled  in  accordance  with  the 
appropriate  national  security  directives. 
National  security  emergency 
preparedness  activities  should  be 
conducted  in  accordance  with  Executive 
Order  No.  12472. 

5.  Background:  The  Paperwork 
Reduction  Act  establishes  a  broad 
mandate  for  agencies  to  perform  their 
information  management  activities  in  an 
efficient,  effective,  and  economical 
manner.  To  assist  agencies  in  an 
integrated  approach  to  information 
resources  management,  the  Act  requires 
that  the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  develop 
and  implement  tiniform  and  consistent 
information  resources  management 
policies;  oversee  the  development  and 
promote  the  use  of  information 
management  principles,  standards,  and 
guidelines;  evaluate  agency  information 
management  practices  in  order  to 
determine  their  adequacy  and 
efficiency;  and  determine  compliance  of 
such  practices  with  the  policies, 
principles,  standards,  and  guidelines 
promiilgated  by  the  Director. 

6.  Definitions:  As  used  in  this 
Circular — 

a.  The  term  "agency"  means  any 
executive  department,  military 
department,  government  corporation, 
government  controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  government,  or  any 
independent  regulatory  agency.  Within 
the  Executive  Office  of  the  President, 
the  term  includes  only  the  Office  of 
Management  and  Budget  and  the  Office 
of  Administration. 

b.  The  term  "information"  means  any 
communication  or  reception  of 
knowledge  such  as  facts,  data,  or 
opinions,  including  numerical,  graphic, 
or  narrative  forms,  whether,  oral  or 
maintained  in  any  medium,  including 
computerized  data  bases,  paper,  : 
microform,  or  magnetic  tape. 


c.  The  term  "government  information" 
means  information  created,  collected, 
processed,  transmitted,  disseminated, 
used,  stored,  or  disposed  of  by  the 
Federal  Government  > 

d.  The  term  "information  system" 
means  the  organized  collection, 
processing,  transmission,  and 
dissemination  of  information  in 
accordance  with  defined  procedures, 
whether  automated  or  manual. 

e.  The  term  "major  information 
system"  means  an  information  system 
that  requires  special  continuing 
management  attention  because  of  its 
importance  to  an  agency  mission;  its 
high  development  operating  or 
maintenance  costs;  or  its  significant 
impact  on  the  administration  of  agency 
programs,  finances,  property,  or  other 
resources. 

f.  The  term  "access  to  information'' 
refers  to  the  function  of  providing  to 
members  of  the  public  upon  their 
request  the  government  information  to 
which  they  are  entitled  under  law. 

g.  The  term  "dissemination  of 
information"  refers  to  the  function  of 
distributing  government  information  to 
the  pubUc  whether  through  printed 
documents,  or  electronic  or  other  media. 
"Dissemination  of  information"  does  not 
include  intra-agency  use  of  information, 
interagency  sharing  of  information,  or 
responding  to  requests  for  "access  to 
information." 

h.  The  term  "information  technology" 
means  the  hardware  and  software  used 
in  coiuiection  with  government 
information,  regardless  of  the 
technology  involved,  whether 
computers,  telecommunications, 
micrographics,  or  others.  For  the 
purposes  of  this  Circular,  automatic  data 
processing  and  telecommunications 
activities  related  to  certain  critical 
national  security  missions,  as  defined  in 
44  U.S.C  3502(2)  and  10  U.S.C  2315.  are 
excluded. 

i.  The  term  "information  technology 
facility"  means  an  organizationally 
defined  set  of  persoimel  hardware, 
software,  anc^hysical  facihties.  a 
primary  function  of  which  is  the 
operation  of  information  technology. 

j.  The  term  "information  resources 
management"  means  the  planning, 
budget,  organizing,  directing,  training, 
and  control  associated  with  government 
information.  The  term  encompasses  both 
information  itself  and  the  related 
resources,  such  as  personnel,  equipment 
funds,  and  technology. 

k.  The  term  "government  publication" 
means  informational  matter  which  is 
published  as  an  individual  document  at 
government  expense,  or  as  required  by 
law. 
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Other  definitions  specific  to  the 
subjects  of  the  appendices  appear  in  the 
appendices. 

7.  Basic  Considerations  and 
Assumptions: 

a.  The  Federal  Government  is  the 
largest  single  producer,  ctmsumer,  and 
disseminator  of  information  in  tfie 
United  States.  Because  of  the  size  of  the 
government's  information  activities,  the 
dependence  of  government  information 
activities  upon  the  public's  cooperation, 
and  the  vahie  of  government  infonnation 
to  the  entire  Nation,  the  management  of 
Federal  information  resources  is  an 
issue  of  continuing  importance  to  the 
public  and  to  the  government  itself. 

b.  Government  information  is  a 
valuable  national  resource.  It  provides 
citizens  with  knowledge  of  their 
government,  society,  and  economy — 
past,  present,  and  hitnre;  is  a  means  to 
ensure  the  accountability  of  government; 
is  vital  to  the  healthy  performance  of  the 
economjn  is  an  essential  tool  for 
managing  the  government's  operations; 
and  is  itself  a  commodity  often  with 
economic  value  in  the  marketplace. 

c.  The  free  flow  of  information  from 
the  government  to  its  citizens  and  vice 
versa  is  essential  to  a  democratic 
aociety.  It  is  also  essential  that  the 
government  minimize  the  Federal 
paperwork  burden  on  tfie  public, 
minimize  (he  cost  of  its  information 
activities,  the  maximize  the  usefulness 
of  government  information. 

d.  In  order  to  minimize  the  cost  and 
maximize  the  usefulness  of  government 
information  activities,  the  expected 
public  and  private  benefits  derived  from 
government  information,  insofar  as  they 
are  calculable,  should  exceed  the  public 
and  private  costs  of  the  information. 

e.  Although  certain  functions  are 
inherently  governmental  m  nature,  being 
■o  intimately  related  to  the  public 
interest  as  to  mandate  performance  by 
Federal  employees,  the  government 
should  look  first  to  private  sources, 
where  available,  to  provide  the 
commercial  goods  and  services  needed 
by  the  government  to  act  wi  the  public's 
behalf,  particularly  when  cost 
comparisons  indicate  that  private 
performance  will  be  the  most 
economical.  .       . 

f.  The  use  of  up-to-date  information 
technology  offers  opportunities  to 
improve  the  management  of  government 
programs,  and  access  to,  and 
dissemination  of,  government 
information. 

g.  Because  the  public  disclosure  of 
government  information  is  essential  to 
the  operation  of  a  democracy,  ^ 
public's  right  to  access  to  government 
information  must  be  protected  in  the 


management  of  Federal  information 
resources. 

h.  The  individual's  right  to  privacy 
most  be  protected  in  Federal 
Government  information  activities 
involving  personal  information. 

i.  The  open  and  efficient  exchange  of 
government  scientific  and  technical 
information,  subject  to  applicable 
national  security  controls  and 
proprietary  rights  others  may  have  in- 
such  information,  fosters  excellence  in 
scientific  researdi  and  the  effective  use 
of  Federal  research  and  deveiopaent 
fimds. 

}.  The  vahie  of  preserving  government 
records  is  a  function  of  the  degree  to 
which  preservation  protects  the  legal 
and  financial  rights  oi  the  government  or 
its  citizens,  and  provides  an  official 
record  of  Federal  agency  activities  for 
agency  management,  public 
accountability,  and  historical  purposes. 

k.  Federal  Government  information 
resources  management  policies  and 
activities  can  a^ect.  and  be  affected  by, 
the  information  policies  and  activities  of 
other  nations.  >        . 

a  Policies: 

a.  Information  ManqgemenL  Agencies 
shaU: 

(1)  Create  or  collect  only  that 
informtioa  necessary  for  the  proper 
performance  of  agency  functions  and 
that  has  practical  utihty.  and  only  after 
planning  for  its  processing, 
transmission,  dissemination,  use, 
storage,  and  disposition: 

(2)  Seek  to  satisfy  new  information 
needs  through  legally  authorized 
interagency  or  intergovernmental 
sharing  of  information,  or  throu^ 
commercial  sources,  where  appropriate, 
before  creating  or  collecting  new 
information: 

[3]  Limit  the  coUection  of  individually 
indentifiable  information  and 
proprietary  infonnation  to  that  which  is 
legally  authorized  ^nd  necessary  for  the 
proper  performance  of  agency  functions; 

(4)  Maintain  and  protect  individually 
identifiable  information  and  proprietary 
information  in  a  manner  that  precludes: 

(a}  Unwarranted  intrusion  upon 
personal  privacy  (see  Appendix  I):  and 

(b)  Violation  of  confidentiality; 

(s)  Provide  individuals  with  access  to, 
and  the  ability  to  amend  errors  in, 
systems  of  records,  consistent  with  the 
Privacy  Act; 

(6)  I^ovide  public  access  to 
government  information,  consistent  with 
the  Freedom  of  Infonnation  Act; 

(7)  Ensure  that  agency  personnel  are 
trained  to  safeguard  information 
resources; 

(8)  Disseminate  information,  as 
required  by  law.  describing  agency 
organization,  activities,  programs, 


meetings,  systems  of  records,  and  odier 
information  holdings,  and  how  tfie 
public  may  gain  access  to  agency 
information  resonrceT, 

(9)  Disseminate  such  information 
products  and  services  as  are: 

(a)  Specific^y  required  by  law;  or 

[b)  Necessary  for  the  proper 
performance  of  agency  functions, 
provided  that  the  latter  do  not  duplicate 
similar  products  or  services  that  are  or 
would  otherwise  be  provided  by  other 
government  or  private  sector 
organizations; 

(10)  Disseminate  significant  new,  or 
terminate  significant  existing, 
information  products  and  services  only 
after  providhig  adequate  notice  to  the 
public; 

(11)  Disseminate  such  government 
information  products  and  services: 

(a)  In  a  manner  that  ensures  that 
members  of  the  pubHc  whom  the  agency 
has  an  obligation  to  reach  have  a 
reasonable  ability  to  acquire  the 
information; 

(b)  In  the  manner -most  cost  effective 
for  the  government,  including  placing 
maximum  feasible  reliance  on  the 
private  sector  for  the  dissemination  of  ■ 
the  prodtjcts  or  services  in  accordance 
with  OMB  Circular  No.  A-78;  and 

(c)  So  as  to  recover  costs  of 
disseminating  the  products  or  services 
through  user  charges,  where 
appropriate,  in  accordance  wiA  OMB 
Circular  No.  A-25; 

(12)  Establish  procedures  for 

(a)  Reviewing  periodically  the 
continued  need  for  and  manner  of 
dissemination  of  the  agency's 
information  products  or  services;  and 

(b)  Ensuring  that  government 
publications  are  made  available  to 
depository  libraries  as  required  by  law. 

b.  Information  Systems  and 
Information  Technology  Management 
Agencies  shall; 

(1)  Establish  multiyear  strategic 
planning  processes  for  acquiring  and 
operating  information  lecluiology  that 
meet  program  and  mission  needs,  reflect 
budget  constraints,  and  form  the  bases 
for  their  budget  requests; 

(2)  Establish  systems  of  management 
control  that  document  the  requirements 
that  each  major  information  system  is 
intended  to  serve;  and  provide  for 
periodic  review  of  those  requirements 
over  the  life  of  the  system  in  order  to 
determine  whe^er  the  requirements 
continue  to  exist  and  the  system 
continues  to  meet  the  purposes  for 
which  it  was  developed; 

(3)  Make  the  official  whose  program 
an  information  system  supports 
responsible  and  accountable  for  the 
products  of  that  system; 
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(4)  Meeting  information  processing 
needs  through  interagency  sharing  and 
from  commercial  sources,  when  it  is  cost 
effective,  before  acquiring  new 
information  processing  capacity; 

(5)  Share  available  information 
processing  capacity  with  other  agencies 
to  the  extent  practicable  and  legally 
permissible; 

(6)  Acquire  information  technology  in 
a  competitive  manner  that  minimizes 
total  life  cycle  costs; 

,.  >  I  (7)  Ensure  that  existing  and  planned 

major  information  systems  do  not 
unnecessarily  duplicate  information 
systems  available  from  other  agencies 
or  from  the  private  sector, 

(8)  Acquire  off-the-shelf  software  from 
I        commercial  sources,  unless  the  cost 

;     I        effectiveness  of  developing  custom 
software  is  clear  and  has  been 
documented; 

(9)  Acquire  or  develop  information 
I        systems  in  a  manner  that  faciUtates 

•  '     ■      necessary  compatibility; 

(10)  Assure  that  information  systems 
operate  effectively  and  accurately; 

I  (11)  Establish  a  level  of  security  for  alt 

'        agency  information  systems 

commensurate  with  the  sensitivity  of  the 
information  and  the  risk  and  magnitude 
of  loss  or  harm  that  could  result  from 
improper  operation  of  the  information 
systems  (See  Appendix  III); 

(12)  Assure  that  only  authorized 
personnel  have  access  to  information 
systems; 

(13)  Plan  to  provide  information 
systems  with  reasonable  continuity  of 
support  should  their  normal  operations 
be  disrupted  in  an  emergency; 

,..  (14)  Use  Federal  Information 

Processing  and  Telecommunications 
Standards  except  where  it  can  be 
demonstrated  that  the  costs  of  using  a 
standard  exceed  the  benefits  or  the 
'    standard  will  impede  the  agency  in 
accomplishing  its  mission; 

(15)  Not  require  program  managers  to 
use  specific  information  technology 
facilities  or  services  unless  it  is  clear 
and  is  convincingly  documented,  subject 
to  periodic  review,  that  such  use  is  the 
most  cost  effective  method  for  meeting 
program  requirements; 

(16)  Account  for  the  full  costs  of 
operating  information  technology 
facilities  and  recover  such  costs  from 
government  users  as  provided  in 
Appendix  II; 

(17)  Not  prescribe  Federal  information 
system  requirements  that  unduly  restrict 
the  prerogatives  of  heads  of  State  and 
local  government  units; 

(18)  Seek  opportunities  to  improve  the 
..       operationof  government  programs  or  to 

,    j        realize  savings  for  the  government  and 
the  public  through  the  application  of  up- 


to-date  information  technology  to 
government  information  activities. 
9.  Assignment  of  Responsibilitiea: 

a.  All  Federal  Agencies.  The  head  of 
each  agency  shall: 

(1)  Have  primary  responsibility  for 
managing  agency  information  resources: 

(2)  Ensure  that  the  information 
policies,  principles,  standards, 
guidelines,  rules,  and  regulations 
prescribed  by  OMB  are  implemented 
appropriately  within  the  agency;   >^ 

(3)  Develop  internal  agency 
information  policies  and  procedures  and 
oversee,  evaluate,  and  otherwise 
periodically  review  agency  information 
resources  management  activities  for 
conformity  with  the  policies  set  forth  in 
this  Circular; 

(4)  Develop  agency  policies  and 
procedures  that  provide  for  timely 
acquisition  of  required  information 
technology; 

(5)  Maintain  an  inventory  of  the 
agencies'  major  information  systems 
and  information  dissemination        , 
programs; 

(6)  Create,  maintain,  and  dispose  of  a 
record  of  agency  activities  in 
accordance  with  the  Federal  Records 
Act  of  1950,  as  amended; 

(7)  Identify  to  the  Director,  OMB 
statutory,  regulatory,  and  other 
impediments  to  efficient  management  of 
Federal  information  resources  and 
recommend  to  the  Director  legislation, 
policies,  procedures,  and  other  guidance 
to  improve  such  management; 

(8)  Assist  OMB  in  the  performance  of 
its  fimctions  under  the  Paperwork 
Reduction  Act,  including  making 
services,  personnel,  and  facilities 
available  to  OMB  for  this  purpose  to  the 
extent  practicable; 

(9)  Appoint  a  senior  official,  as 
required  by  44  U.S.C.  3506(b),  who  shall 
report  directly  to  the  agency  head,  to 
carry  out  the  responsibilities  of  the 
agency  under  the  Paperwork  Reduction 
Act.  llie  head  of  the  agency  shall  keep 
the  Director,  OMB,  advised  as  to  the 
name,  title,  authority,  responsibilities, 
and  organizational  resources  of  the 
senior  official.  For  purposes  of  this 
paragraph  military  departments  and  the 
Office  of  the  Secretary  of  Defense  may 
each  appoint  one  official. 

b.  Department  of  State.  The  Secretary 
of  State  shall: 

(1)  Advise  the  Director,  OMB.  on  the 
development  of  United  States  positions 
and  policies  on  international 
information  policy  issues  affecting 
Federal  Government  information 
activities  and  ensure  that  such  positions 
and  policies  are  consistent  with  Federal 
information  resources  management 
policy;      .     .       ,  .•    yt'*.     ■       • 


(2)  Ensure,  in  consultation  with  the 
Secretary  of  Commerce,  that  the  United 
States  is  represented  in  the  development 
of  international  information  technology 
standards,  and  advise  the  Director, 
OMB,  of  such  activities. 

c.  Department  of  Commerce.  The 
Secretary  of  Conmierce  shall: 

(1)  Develop  and  issue  Federal 
information  Processing  Standards  and 
guidelines  necessary  to  ensure  the 
efficient  and  effective  acrnisition, 
management,  security,  and  use  of 
information  technology; 

(2)  Advise  the  Director.  OMB,  on  the 
development  of  policies  relating  to  the 
procurement  and  management  of 
Federal  telecommunications  resources; 

(3)  Provide  OMB  and  the  agencies 
with  scientific  and  technical  advisory 
services  relating  to  the  development  and 
use  of  information  technology: 

(4)  Conduct  studies  and  evaluations 
concerning  telecommunications 
technology,  and  concerning  the 
improvement,  expansion,  testing, 
operation,  and  use  of  Federal 
telecommunications  systems  and  advise 
the  Director,  OMB,  and  appropriate 
agencies  of  the  recommendations  that 
result  from  such  studies; 

(5)  Develop,  in  consultation  with  the 
Secretary  of  State  and  the  Director. 
OMB,  plans,  policies,  and  programs 
relating  to  international 
telecommunications  issues  affecting 
government  information  activities; 

(6)  Identify  needs  for  standardization 
of  telecommunications  and  information 
processing  technology,  and  develop 
standards,  in  consultation  with  the 
Secretary  of  Defense  and  the 
Administrator  of  General  Servcies,  to 
ensure  efficient  application  of  such 
technology; 

(7)  Ensure  that  the  Federal 
Government  is  represented  in  the 
development  of  national  and,  in 
consultation  with  the  Secretary  of  State, 
international  information  technology 
standards,  and  advise  the  Director. 
OMB,  of  such  activities. 

d.  Department  of  Defense.  The 
Secretary  of  Defense  shall  develop,  in 
consultation  with  the  Administrator  of 
General  Services,  uniform  Federal 
telecommunications  standards  and 
guidelines  to  ensure  national  security, 
emergency  preparedness,  and  continuity 
of  government. 

e.  General  Services  Administration. 
The  Administrator  of  General  Services 
shall: 

(1)  Advise  the  Director.  OMB,  and 
agency  heads  on  matters  affecting  the 
procurement  of  information  technology; 

(2)  Coordinate  and,  when  required, 
provide  for  the  purchase,  lease,  and 
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maiatenance  of  isiormatien  tedmology 
repaired  by  Federal  agencies; 

(3)  Develop  criteria  for  tlnely 
procureoieat  of  mfomulioa  technology 
and  dekgale  procurement  authority  to 
agencies  that  comply  with  tbe  criteria: 

(4)  Provide  guideliBes  aod  regHlatioos 
for  Federal  agencies,  as  authorized  by 
law,  on  tkc  acquisition,  maiatenance. 
and  diypoaition  of  iafoimation 
technology; 

(5)  Develop  policies  and  gaideluies 
that  facilitate  the  sharing  of  inforaiatioo 
technology  among  agencies  as  requried 
by  this  Circular 

(6)  Review  agencies'  informatioo 
resources  management  activities  to  meet 
the  objectives  of  the  triennial  reviews 
required  by  the  Paperwork  Reduction 
Act  and  report  Qie  results  to  the 
Director,  OMB; 

(7)  Manage  Qie  Automatic  Data 
Processing  Fand  and  the  Federal 
Telecommunications  Fund  in 
accordance  with  the  Federal  Property 
and  Administrative  Services  Act  as 
amended: 

(8)  Establish  procedures  for  approval, 
implementation,  and  dissemination  of 
Federal  lelecommunications  standards 
and  guidelines  and  for  implementation 
of  Federal  Information  Processing 
Standards. 

f.  Office  of  Personnel  Management 
The  Director,  Office  of  Personnel 
Management,  shall: 

(1)  Develop  and  conduct  training 
programs  for  Federal  personnel  on 
information  resources  management, 
inchiding  end  user  computing: 

(2)  F.valuate  periodtcally  future 
personnel  management  and  staffing 
requirements  for  Federal  information 
resomces  management; 

(3)  Establish  personnel  sectirity 
policies  and  develop  training  programs 
for  Federal  personnel  associated  with 
the  disgn.  operation,  or  maintenzmce  of 
information  systems. 

g.  National  Archives  and  Records 
Administration.  The  Archivist  of  the 
United  States  shall: 

(1)  Administer  the  Federal  records 
management  program  in  accordance 
with  the  National  Archives  and  Records 
Act; 

(2)  Assiat  the  Director.  OMB,  in 
developiag  standards  and  guidelines 
relating  to  the  records  management 
program. 

h.  Office  of  Management  and  Budget. 
The  Director  of  the  Office  of 
Managenent  and  Budget  shall: 

(1)  Provide  overall  leadership  and 
coordinatioii  of  Federal  inframation 
resources  managemeat  within  the 
executive  brandk: 

(2)  Serve  as  the  President's  principd 
adviser  on  proouretaent  and 


management  of  Federal 
telecommunications  systems,  and 
develop  and  establish  policies  fior 
procBfement  and  management  of  *ach 
systems; 

(3)  Issue  policies,  procedures,  and 
guideliaes  to  assist  agencies  in 
achieving  inlrfrntrd  effective,  and 
e^icient  information  resoarces 
management; 

(4)  Initiate  and  review  pn^xsais  for 
changes  in  legislation,  regMlatians,  zuad 
agency  procedures  to  ia^rom  Federal 
ioibrBiatioo  resources  management: 

(5)  Review  and  approve  or  disapprove 
agency  proposals  for  coUection  of 
information  from  the  public,  as  deHned 
in  S  CFR  1320.7; 

(6)  Develop  and  publish  aaniialljr,  ia 
constellation  with  the  Adminiatrator  of 
General  Services,  a  five-year  plan  for 
meeting  the  infonnation  technolo^ 
needs  of  the  Federal  government; 

(7)  Evaluate  agencies'  information 
resources  {nanagement  and  identify 
cross-cutting  information  policy  issues 
through  the  review  of  agency 
information  programs,  infonnation 
collection  budgets,  information 
technology  acquisition  plans,  fiscal 
budgets,  and  by  other  means: 

(8)  Provide  pohcy  oversight  for  the 
Federal  records  management  function 
conducted  by  die  National  Archives  and 
Records  Administration  and  coordinate 
records  management  policies  and 
programs  vrith  other  infonnation 
activities; 

(9)  Review,  wift  Ae  advice  and 
assistance  of  the  Administrator  of 
General  Services,  sdected  agencies' 
information  resources  management 
activities  to  meet  the  objectives  of  the 
triennial  reriews  required  by  the 
Paperwork  Reduction  Act 

(10)  Review  agencies'  policies, 
practices,  and  programs  pertaining  to 
the  security,  protection,  sharing,  and 
disclosure  of  information,  in  order  to 
ensure  compliance  with  the  Privacy  Act 
and  related  statutes; 

(11)  Resolve  information  technology 
procurement  disputes  between  agencies 
and  the  General  Services 
Administration  pursuant  to  Section  111 
of  the  Federal  Property  and 
Administrative  Services  Act; 

(12)  Review  proposed  U.S. 
government  position  and  policy 
statements  on  international  issues 
affecting  Federal  Government 
informatioD  activities  and  advise  ttie 
Secretary  of  State  as  to  their 
consistency  with  Federal  infsrmatien 
resources  management  policy. 

la  Oversight  the  Dn-ector,  OMB,  will 
use  infonnatioB  tedinology  planning 
reviews,  fiscal  badge*  reviews, 
information  collection  budget  oviews. 


management  reviews,  GSA  reviews  of 
agency  information  resources 
management  activities,  and  such  other 
measures  as  he  deems  necessary  to 
evaluate  the  adequacy  and  efficiency  of 
each  agency's  information  resources 
management  and  compliance  with  this 
Circular. 

11.  Effective  Date.  This  Circular  is 
effective  upon  publication  (December 
12, 1985). 

12.  JnquirJes.  All  questions  or 
inqtiiries  should  be  addressed  to  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  D.C  20903.  Telephone: 
(202J  39&-3287. 

13.  Sunset  Review  Date.  This  Circular 
shall  have  an  independent  policy  review 
to  ascertani  its  effectiveness  three  yeais 
from  the  date  of  issuance. 

lames  C  Miller  ID, 

Director.  • 

Appendix  I:  Federal  Afeocy  Re«ponMbiliti«s 

for  Maintainioi  Records  about 

Individuals 
Appendix  II:  (3ost  Accounting,  Cost  Recovery, 

and  Interagency  Sharing  of  Information 

Technology  Facilities 
Appendix  III:  Seceirty  of  Federal  Automated 

lirfanBati  an  Systems 
Appendix  IV:  Analysis  of  Key  SectioBS 
DamU  A  lokaMB. 
Assistant  Director  for  Administration. 

Appen£x  I  to  OMB  Circular  No.  A- 
130— Federal  Agancy  Responsibilities 
for  Maintalniog  Racords  About 
Individuals 

1.  Purpose  and  Scope. 

This  Appendix  describes  agency 
responsibiUties  for  implementing  the 
Privacy  Act  of  1974,  5  U.S.C.  S52a  as 
amended  (hereinafter  "the  Act ").  It 
applies  to  all  agencies  subject  to  the 
Act.  Hw  Appendix  comtitutes  a 
revision  to  procedures  formerly 
contained  in  OMB  Circular  No.  A-106, 
now  rescinded.  Note  that  this  Appendix 
does  not  rescind  other  guidance  OMB 
has  issued  to  help  agencies  interpret  the 
Mvacy  Act's  provisions,  e.g..  Privacy 
Act  Guidelines  (40  PR  28949-28978,  July 
9, 1975).  or  Guidance  for  Conducting 
Matching  Programs  (47  FR  Zl«56-21^e. 
May  19, 1982). 

2.  Defimtkms. 

a.  The  terms  "agency,"  "individual," 
"maintain,"  "record,"  "system  of 
records,"  and  "routine  use,"  as  used  in 
this  Appendix,  are  defined  in  tfie  Act  (5 
U.S.C.  552a{a)).  The  definition  of 
"agency"  in  the  Act  differs  somewhat 
from  the  definition  in  the  Circular. 

b.  "Hie  term  "minor  change  to  a  system 
of  records"  means  a  change  that  does 
not  significantly  change  the  system;  that 
is.  does  not  affect  the  character  or 
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purp(M»  of  tlw  ^«tem  and  docs  not 
a^ect  the  ability  of  afl  iBdividual  to  gain 
access  to  his  or  her  secosd  or  to  any 
information  pertaining  to  him  or  her 
which  is  contained  in  the  system;  e.g., 
changing  the  title  of  the  systent 
managsE. 

3.  Assignment  of  Responsibilities. 

a.  All  Federal  Agencies.  In  addition  to 
meeting  the  agency  requirements 
contained  in  the  Act,  and  the  specific 
reporting  requirements  detailed  in  this 
Appendix,  the  head  of  each  agency  shall 
ensure  that  the  following  reviews  are 
conducted  as  often  as  specified  below, 
and  be  prepared  to  report  to  the 
Director,  0MB,  the  results  of  such 
mviews  and  the  corrective  action  taken 
to  resolve  problems  uncovered.  The 
head  of  each  agency  shall: 

(1)  Section  (m)  Contracts.  Review 
every  two  years  a  random  sample  of 
agency  contracts  that  provide  for  the 
maintenance  of  a  system  of  records  on 
behalf  of  tiie  agency  to  accomplish  an 
agency  function,  ra  order  to  ensure  that 
the  wording  of  each  contract  makes  the 
provisions  of  the  Act  apply.  (5  U.S.C. 
552a(tai)tl)) 

(2J  Recordkeeping  Practices.  Review 
annually  agency  recordkeeping  and 
disposal  policies  and  practices  in  order 
to  assure  compliance  with  the  Act 

(3)  Routine  Use  Disclosures.  Review 
every  three  years  the  routine  use 
diaclosures  associated  with  each  system, 
of  records  in  order  to  ensure  that  the 
recipient's  use  of  such  records  continues 
tO'be  compatible  with  the  purpose  for 
which  the  disclosing  agency  originaUy 
collected  the  information.  The  first  suchi 
review  should  commence  immediately 
upon  the  issuance  trf  this  Appendix. 

[^  Exemption  of  Systems  of  Records. 
Review  every  three  years  eadi  system 
of  Kcords  for  which  the  agency  has 
promulgated  exemption  ruiies  pursuant 
to  Section  (jj  or  (k)  of  the  Privacy  Act  in 
order  to  determine  whether  such 
exemption  is  still  needed. 

(5)  Matching  Programs.  Review         -  . 
annually  each  ongoing  matching 
program  in  which  the  agency  has 
participated  during  the  year,  either  as  a 
source  or  as  a  matching  agency,  in  order 
to  ensure  that  the  requirements  of  the 
Act,  the  0MB  Matching  Guidelines,  and 
the  OMB  Model  Control  System  and 
Checklist  have  been  met. 

(6)  Privacy  Act  Training.  Review 
annuaAy  agency  training  practices  in 
order  taensure  that  all  agency 
personnel  are  familiar  with  the 
requirements  of  the  Act,  with  the 
agency's  impIementii^FeguIatioii.  and 
with  any  special  requirements  that  their 
specific  iobs  entail. 

(7)  Violations.  Review  aonually  the 
actions  of  agency  ^rsonnel  that  have 


resulted,  either  in  the  agency  being  fbaad 
civilly  liable  umler  Sectioa  (g|  of  die 
Act,  or  an  eaployee  being  foimd 
criminaUy  liable  andcv  the  fB-ovisicnu  of 
Section  (i)  of  the  Act  in  order  to 
determine  the  sMtent  of  the  problem  and 
to  find  the  most  effective  way  to  prevent 
recuroenees  of  the  problem. 

(8)  Systems  of  Records  Notices. 
Review  annnally  each  system  of  records 
notice  to  ensuoe  that  it  accurately 
describes  the  system.  Where  minor 
changes  are  needed,  ensure  that  an 
amended  notice  is  published  in  the 
Federal  Register.  Agencies  may  choose 
to  make  one  annual  comprehensive 
pubiicatioQ  consolidating  such  minor 
changes.  This  requirement  is 
distiogui^isd  from  and  in  addition  to  the 
requirement  to  report  to  OMB  and  the 
Congress  major  changes  to  systems  of 
records  and  to  publish  those  changes  in 
the  Federal  Re^star  (see  paragraph.  4b 
of  this  Appendbi). 

b.  Department  of  Commerce.  The 
Secretary  of  Commerce  shaQ.  consistent 
with  guidelines  issued  by  the  Director, 
OMB,  develop  and  issue  standards  and 
guidelines  for  assuring  the  security  of 
information  protected  by  the  Privacy 
Act  in  automated  information  systems. 

c.  General  Services  Administration. 
The  Adininistrator  of  General  Services 
shall,  consistent  with  guidelines  issued 
by  the  Directdr.  OMB.  issue  instructions 
on  what  agencies  must  do  in  order  to 
comply  with  the  requirements  of  Section 
(m)  of  the  Act  when  contracting  for  the 
operation  of  a  system  of  records  to 
accomplish  an  agency  purpose. 

d.  Gffice  of  Personnel  Management 
The  Director  of  the  Office  of  Personnel 
Management  shall,  consistent  with 
guidelines  issued  by  fte  Director,  OIkffl: 

fl)  Develop  and  maintain  government- 
wide  standardiB  and  procedures  for 
civilian  personnel  information 
processing  and  recordkeeping  directives 
to  aasure  conformance  with  the  Act 

(2)  Develop  and  conduct  training 
programs  fbr  agency  personnel, 
inclading  both  the  conduct  of  courses  in 
various  substantive  areas  (e.g.,  legal, 
administrative,  information  technology] 
and  the  development  of  materials  that 
agencies  can  use  in  their  own  courses. 
The  assigiunent  of  this  responsibility  to 
OPM  does  not  affect  the  responsibility 
of  individual  agency  heads  for 
developing  and  conducting  training 
programs  tailored  to  the  specific  needs 
of  their  own  panomiel. 

e.  National  Archives  and  Records 
Administration,  lite  Archivist  of  the 
United  States  shall,  consistent  writfa 
guidelines  issoed  by  the  Director,  OMB: 

(.1)  Issue  iastnBtisns  on  the  format  of 
the  Agency  naiiBes  and  rules  required  to 
be  published  under  the  Act 


(2)  Compile  and  pubOsfa  annually  the 
rules  pvoniulgated  under  5  D.S.C.  S52a(f) 
and  agency  notices  published  under  5 
U.S.C.  sraafeJH)  in  a  fisnn  available  to 
the  pubDc. 

(3]  Issue  procedbres  gpveruhig  the 
transfer  or  reeon&tto-Federaf  Records 
Centers  for  storage,  processing,  and 
servicing  pursuant  to  «  U.S.C.  3103.  For 
purposes  of  the  Act  such  records  are 
consideoed  to  be  maintained  by  the 
agency  that  deposited  them.  The 
Archivist  may  disclose  deposited 
records  only  according  to  the  access 
rul^  established  by  the  agency  that 
deposited  them. 

f.  Office  ofMaaagement  and  Budget 
The  Director  of  the  Office  of 
Management  and  Budget  will: 

(1)  Issue  guidelines  and  directives  to^ 
the  agencies  to  implement  the  Act 

(2)  Assist  the  agencies,  at  their 
request  in  implementing  their  Ptivaey 
Act  propams. 

(3)  Review  the  new  and  abezed 
system  reports  agendas  subnnt  pursuant 
to  Section  (o)  (rf  the  Act 

(4)  Compile  the  annual  report  of  the 
President  to  the  Congress  in  accordanee 
with  Section  (p|  of  the  Act 

4.  Reporting  Requiremeata. 

a.  Privacy  Act  Annual  Reports.  To 
provide  the  necessary  information  for 
the  annual  report  of  die  President 
agencies  shall  submit  a  Privacy  Act 
Annual  Report  to  the  Director.  CMS. 
covering  their  Privacy  Act  activities  far 
the  calendar  year.  The  exact  fomat  and 
timing  of  the  repost  will  be  established 
by  the  Director.  OME  (5  U.S.C.  552a(pl]; 
but  agencies  should,  at  a  minimum, 
collect  and  be  poepared  to  retort  the 
foQbwing  data  en  a  calendar  year  basis: 

(1)  Total  number  of  active  systems  of 
records  and  changes  to  that  population 
during  the  year,  e.g.  publications  of  new 
systems,  additions  and  deletions  of 
routine  uses,  evfrnptions^  automatian  of 
record  systems. 

(2]  Public  comaients  received  on 
agency  publications  and  ixapleraentation 
activities. 

(3^  Number  of  requests  from 
individuals  for  access  to  recocds  about 
themselves  in  systems  of  records  that 
cited  the  Privacy  Act  in  support  of  their 
requests. 

[49  Number  granted  in  whole  or  part, 
denied  in  whole,  and  for  which  noi 
record  was  found. 

(5)  Number  of  amendment  requests 
from  individnais  tD>  amend  records  about 
theas  in  qretems  of  records  that  cited  the 
Priv€icyAet  in  support  af  their  requests. 

(6)  Number  granted  in  whole  or  part 
denied  in^  whole,  and  fbr  which  na 
recced  woe  foond. 
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(7)  Number  of  appeals  of  access  and 
amendment  denials  and  the  results  of 
such  appeals. 

(6)  Number  of  instances  in  which 
individuals  litigated  the  results  of 
appeals  of  access  or  amendment,  and 
the  results  of  such  litigatioa 

(9)  Number  and  description  of 
matching  programs  participated  in  either 
as  source  or  matching  agency. 

b.  New  and  Altered  System  Reports. 
The  Act  requires  agencies  to  publish 
notices  in  the  Federal  Register 
describing  new  or  altered  systems  of 
records,  and  to  submit  reports  on  these 
systems  to  the  Director.  OMB.  and  to  the 
Congress. 

(1)  Altered  System  of  Records.  Minor 
changes  to  systems  of  records  need  not 
be  reported.  For  example,  a  change  in 
the  designation  of  the  system  manager 
due  to  a  reorganization  would  not 
require  a  report,  so  long  as  an 
kidividual's  abiUty  to  gain  access  to  his 
or  her  records  is  not  affected.  Other 
examples  include  changing  applicable 
safeguards  as  a  result  of  a  risk  analysis, 
deleting  a  routine  use  when  there  is  no 
longer  a  need  for  the  authorized 
disclosure.  These  examples  are  not 
intended  to  be  all-inclusive. 

The  following  changes  are  those  for 
which  a  report  is  required: 

(a)  An  increase  or  change  in  the 
number  or  types  of  individuals  on  whom 
records  are  maintained.  For  example,  a 
decision  to  expand  a  system  that 
originally  covered  only  residents  of 
public  housteg  in  major  cities  to  cover 
such  residents  nationwide  would  require 
a  report  Increases  attributable  to 
normal  gronvtfi  should  not  be  reported. 

(b)  A  change  that  expands  the  types 
or  categories  of  information  maintained. 
For  example,  a  personnel  file  that  has 
been  expanded  to  include  medical 
records  would  require  a  report. 

(c)  A  change  that  alters  the  purpose 
for  which  the  information  is  used. 

(d)  A  change  to  equipment 
configuration  (either  hardware  or 
software)  that  creates  substantially 
greater  access  to  the  records  in  the 
system.  For  example,  locating 
interactive  terminals  at  regional  offices 
for  accessing  a  system  formerly 
accessible  only  at  the  headquarters 
would  require  a  report. 

(e)  The  addition  of  an  exemption 
(pursuant  to  Section  (j)  or  (k)  of  die  Act). 
Note  that,  in  submitting  a  rulemaking  for 
an  exemption  as  part  of  a  report  of  a 
new  or  altered  system,  agencies  will 
meet  the  reporting  requirements  of 
Executive  Order  No.  12291  and  need  not 
make  a  separate  submission  under  that 
order. 

When  an  agency  makes  a  change  to 
an  information  technology  installation. 


telecommunication  network,  or  any 
other  general  changes  in  information 
'  collection,  processing,  dissemination,  or 
storage  that  affect  multiple  systems  of 
recoids.  it  may  submit  a  single   • 
consolidated  new  or  altered  system 
report,  with  changes  to  existing  notices 
and  supporting  documentation  included 
in  the  submission. 

(2)  Contents  of  the  Report  The  report 
for  a  new  or  altered  system  has  three 
elements:  a  transmittal  letter,  a 
narrative  statement,  and  supporting 
documentation  that  includes  a  copy  of 
the  proposed  Federal  Register  notice. 
There  is  no  prescribed  format  for  either 
the  letter  or  the  narrative  statement.  The 
notice  must  appear  in  the  format 
prescribed  by  the  Office'  of  the  Federal 
Register's  Document  Drafting 
Handbook. 

(a)  Transmittal  Letter.  The  transmittal 
letter  shoud  be  signed  by  the  senior 
agency  official  responsible  for 
implementation  of  the  Act  within  the 
agency  and  should  contain  the  name 
and  telephone  number  of  the  individual 
who  can  best  answer  questions  about 
the  system.  The  letter  should  contain  the 
agency's  issurance  that  th&.proposed 
system  does  not  duplicate  any  existing 
agency 'systems.  It  should  also  state  that 
a  copy  of  the  report  has  been  distributed 
to  the  Speaker  of  the  Hous^and  the 
President  of  the  Senate  as  the  Act 
requires.  The  letter  may  also  include 
requests  for  waiver  of  the  reporting  time 
period. 

(b)  Narrative  Statement.  The 
narrative  statement  should  be  brief.  It 
should  make  reference,  as  appropriate, 
to  information  in  the  supporting 
documentation  rather  than  restating 
such  information.  The  statement  should: 

(7)  Describe  the  purpose  for  which  the 
agency  is  estabhshing  the  system  of 
records. 

[2]  Identify  the  authority  under  which 
the  system  is  maintained.  The  agency 
should  avoid  citing  housekeeping 
statutes,  but  rather  cite  the  underlying 
programmatic  authority  for  collecting, 
maintaining,  and  using  the  information. 
When  the  system  is  being  operated  to 
support  an  agency  housekeeping 
program,  e.g..  a  carpool  locator,  the 
agency  may.  however,  cite  a  general 
housekeeping  statute  that  authorizes  the 
agency  head  to  keep  such  records  as  are 
necessary. 

(3)  Provide  the  agency's  evaluation  of 
the  probable  or  potential  effects  of 

the  proposal  on  the  privacy  of 
individuals. 

(4)  Describe  the  relationship  of  the 
proposal,  if  any.  to  the  other  branches  of 
the  Federal  Government  and  to  State 
and  local  governments. 


UMI 


(5)  Provide  a  brief  description  of  the 
steps  taken  by  the  agency  to  minimize 
the  risk  of  unauthorized  access  to  the 
system  of  records.  A  more  detailed 
assessment  of  the  risks  and  specific 
administrative,  technical,  procedural, 
and  physical  safeguards  established 
shall  be  made  available  to  OMB  upon 
request. 

(6)  Explain  how  each  proposed  routine 
use  satisfies  the  compatibility 
requirement  of  subsection  (a)(7)  of  the 
Act.  For  altered  systems,  this 
requirement  pertains  only  to  any  newly   ^ 
proposed  rodtine  uses. 

(7)  Provide  OMB  control  numbers, 
expiration  dates,  and  titles  of  any  OMB 
approved  information  collection 
requirements  contained  in  the  system  of 
records.  If  the  request  for  OMB 
clearance  of  an  information  collection  is 
pending,  the  agency  may  simply  state 
the  title  of  the  collection  and  the  date  it 
was  submitted  for  OMB  clearance. 

(c)  Supporting  Documentation.  Attach 
the  following  to  all  new  or  altered 
system  reports: 

(i)  An  advance  copy  of  the  new  or 
altered  system  notice  (consistent  with 
the  provisions  of  5  U.S.C.  552a(e)(4))  that 
the  agency  proposes  to  publish  for  the 
new  or  altered  system.  For  proposed 
altered  systems  the  documentation 
should  be  in  the  same  form  as  the 
agency  proposes  to  publish  in  the  public 
notice. 

[2]  An  advance  copy  of  any  new  rules 
or  changes  to  published  rules  (consistent 
with  the  provision  of  5  U.S.C.  552a  (f). 
(j),  and  (k))  that  the  agency  proposes  to ' 
issue  for  the  new  or  altered  system.  If  no 
changes  to  existing  rules  are  required, 
the  agency  shall  so  state  in  the  narrative 
portion  of  the  report.  Proposed  changes 
to  existing  rules  shall  be  provided  in  the 
same  form  as  the  agency  proposes  to 
publish  for  formal  notice  and  comment. 

(3)  Timing  and  Distribution  for 
Submitting  New  and  Altered  System 
Aeporte.  Submit  reports  on  new  and 
altered  systems  of  records  not  Idter  than 
60  days  prior  to  establishment  of  a  new 
system  or  the  implementation  of  an 
altered  system  (5  U.S.C.  552a(o)).  Submit 
three  copies  of  each  report  to: 
President  of  the  Senate.  Washington. 

D.C.  20510 
Speaker  of  the  House  of 

Representatives.  Washington.  D.C. 

20515 
Administrator.  Office  of  Information  and 

Regulatory  Affairs.  Office  of 

Management  and  Budget.  Washington. 

D.C.  20503. 

Agencies  may  assume  that  OMB 
concurs  in  Privacy  Act  aspects  of  their 
proposal  if  OMB  has  not  commented 
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witMn  eadays  from  the  date  the 
transmittal  letter  was  signed  Agencies 
may  publish  system  and  reutine  use 
notices  as  well  as  exemption  rules  in  the 
Fedsnl  Hamster  at  the  same  time  that 
they  send  the  new  or  altered  system 
report ta.OMBand  the  Congress.  The  60> 
day  period  for  OMB  and  CMigressional 
review  and  the  30-day  notice  and 
commeot  period  for  routine  uses  and 
exemptions  wiU  then  nm  concurrently. 

(4)  Waivers  of  Report  Time  Period. 
The  Dicector.  CUiffi,.  may  ^ant  a  waiver 
of  the  60-day  peciod  if  the  agency  aaks 
for  the  waiver  and  can  demonstrate 
compelling  reasons.  Agencies  may 
assume  that  OMB  concurs,  in  their 
request  if  OMB  has  not  cammeated 
within  30  days  of  the  date  the- 
transmittal  letter  was  signed.  Whan  a 
waiver  is  granted,  the  agency  is  not 
thereby  relieved  of  any  other 
responsibility  or  liabiTity  undei  the  Act 
Note  that  OMB  cannot  waive  time 
periods  specifically  established  by  the 
Act.  Agencies  will  stiH  have  to  meet  the 
statutory  notice  and  comment  periods 
required  for  establishing  a  coutine  U6C  ar 
claiming  an  exemption^ 

AppendiBB  Hi  to  Oft»  Gkcuht  No.  A- 
130— Cart  AcnMnta»  C— rBarnvaty. 

Technolanr  Pacyitia» 

1.  Purpose. 

This  Append™  eslfabrishes  procedures 
for  cast  accounfiiig,  cost  recoTery,  and 
interagency  sharing  of  Federal 
information  techiralegy  fbeiRtfes.  The 
Appendix  revises  procedures  formerly 
contained  in  OKffi  QreuKu-  No.  A-121, 
now  rescinded. 

2.  AppiicabUity, 

This  Appendix  applies  to  ail 
information  technology  Politics  that  are 
operated  by  or  on  bdialf  of  s  Federal 
agency:  provide  mfonnation  tadmolo^ 
service  to  more  than  one  user;  operate 
one  oc  mere  ganerali  aianageiDent 
computers;  and  have  obligatiaos  in 
excess  of  $3  million  per  year. 

3.  Definitions. 

a.  The  term  "hrformation  technology 
facility"  means  an  organizationairy 
defmed  set  of  personnel,  hardware, 
software,  and  physical  faciltties,  a 
primary  function  of  which  is  the 
operation  of  information  technology.  An 
information  technology  facility  includes: 

(1)  The  personnel  who  operate 
computers  or  tdeeommmucationB 
systemsr  derelop  or  maintain  software; 
provida  oaco  Uaisaa.  aod  tuainiiig; 
schedule  cnnpatets«  ptepave  and  control 
input  da  tar  controi,  reproduce,  and 
distribute  output  data;  maintaia  tape 
and  diadt  lifasoias;  provida- security, 
maintenams,  and  custocfial  servicest^ 
and  diccctiy  aanagBOB  prenridb  direcC 


adminiatrative  support  to  personnel 
engaged  in  these  activities. 

(2)  The  ownad  or  leased  computer  and 
telecommunicationa  hardware,  including 
central  processing  units:  associated 
peripheral  equipment  such  as  disk 
drivesr  tape  drives,  drum  storage, 
print«s,  card  readers,  and  consoles; 
data  entry  equipment:  data 
reproductioa.  decoUadon,  booking,  and 
bindDg  equipment;  talecommunicationg 
equipment  including  control  units, 
termbiaki,  modems,  and  dedicated 
telephone  ood  satellite  Uoks  ^lovided  by 
the  facility  to  enable  data  transfer  and 
access  to  aacBS.  Hardtvase  acquved  and 
maiataiatd  by  uans  of  the  EacUity  is 
excluded. 

ta^  TIte  softwan.  iadaitoag  apcsating 
s]iKtBnao{bwara,BtJlities,  sorts, 
lanfoaga  pPBcassoes,  access  methods; 
date  baaa  procoBBurs.  and  other  similar 
miditflaar  atftwara  te^iired  by  die 
facility  for  soppoeC  of  the  Polity  aatdfat 
foa  ^nerali  aae  bjr  «en  of  the  teciltty. 
All  software  acquired  or  maintaJiMd  by 
usen  of  the  facitity  ia  excluded. 

^  The  phfrnsat:  facibtiaa.  including 
computer  rooms;  tape  and  disk  libraries: 
stacknaata  and  warahouse  space:  office 
space;  piiyskdl  fottacea. 

b.  Thsteun  "hiU  coats"  awans  aU' 
signlHcant  sqwmes  incuired  in  the 
operation  of  an  information  techaadsgy 
facilii3r..The  fbUawnngelenentsi  ava 
included: 

(1)  Personnal,  including  salaries, 
overtiBK  and  fringe  beni^la  of  civilioi' 
and  miUtary  pcraonael;  trainingr  and 
travel. 

(2)  E(pu]Bi^Bt,.  inefaidtng  dcpceciation 
for  ov^med,  capitalized  equipment; 
equipmant  rental  or  lease:  and  direct 
expenses  for  noneapitaliaed  eqaipoaent. 

(3)  Software,  including  depreciation 
for  capitalized  costs  of  developing, 
converting,  or  acquiring  software;  rental 
of  for  software;  and  direct  expenses  for 
noncapitalized  acquisition  of  software. 

W  Supplies,  including' office  supplies: 
data  processing  matariafe;  and 
miscellaneous  expenses. 

(5]  Contracted  services,  iachiding 
technical  and  consalHng  services; 
equipment  maintenance;  data  entry 
support;  operatiens  sapport;  facilities 
management;  maintenance  of  software; 
and  teieeommuiHcations  network 
services. 

fS)' Space  occupancy,  incfading- rental 
and  lease  of  bufldings,  general  office 
furniture,  and  equipment;  building 
maintenance;  heating,  air  conditioning 
and  other  utilities;  telephone  services; 
power  ceMKhtToning  and  distribution 
equipment  and  alternate  power  sources; 
and  building  security  and' custodial 
servieasi 


(7)  Intra  ageaqr  services,  indoding 
normal  agency  sapport  services  that  are 
paid  by  the  instaliatien. 

(8)  Interagency  services,  iiiduJiiig 
servioes  provided  by  other  agencies  and 
departments  that  are  paid  by  the 
installaiien. 

c.  The  term  "user"  means  an 
organizational  or  programmatic  entity 
that  receives  service  from  an 
infonnation  technology  facility.  A  user 
may  be  either  internal  or  external  to  the 
agency  oqanization  responsible  for  the 
facility,  but  normally  does  not  report 
either  to  the  manager  ar  director  of  the 
facility  or  to  the  same  iaimediate 
supervisor. 

d.  The  term  "general  management 
computer"  maana  a  digital  ^"Trrii^irr  tiiat 
ia  used  £oi  any  purpase  ather  tkan  aa* 
part  of  a  praceM  caatrol  systeoi,  space 
system,  BuAile  systeai,  ar  a  system 
meeting  one  of  the  exekiaiaaa  identifiad 
in  the  Departoieat  a£  rt»c^f» 
Authorizatiaa  Act  of  19i2. 

4.  Aecauaiiag  mnd  {jcimiturmaMmt  for 
Sharing  ^Infanaatiaa  Tetiaaiogy 
FacHiti*^ 

a.  Interagency  Sharing.  Aynsiea 
shaU: 

(1)  Shave  llieir  iniiRnatian  ladaiorBgy 
facilitiea  witfl-  uaeva  from-  odter  agencies 
to  the  maximum  extent  fisetible; 

f2)-  Document  sharing  arrangements, 
where  the  total  aimual  reimbursement 
exceeda*  9otxf,flQB.  vntn*  uidividtiai 
written  agreements  that  identify. 

(a)  Services  available  fbr  sharing; 

(b)  Service  priority  procedures  and 
terms  (e.g„  quality  performance 
standards)  to  be  provided  to  each  user; 

(c).  Prices  to  be  charged  Car  pcaadding 
services; 

(d)  Reimburseraant  arraagemeBts  tar 
services  providied;  and 

(e)  Arrac^gementa  ior  tenninating  the 
sharing  agi«Bmeat; 

(3)  Prawade  standard  tenna  and 
conditions  to  uaeca  ahtainiqg  similar 
servises  insofar  aa  poosdtle; 

(4)  Include  sodt  sharing  arraqgementa, 
when  hdly^  doaimanfled  and  part  of  a 
formal  slwnng  puiyaui.  in  justificatfaas 
to  OM&  for  reseuEce  raqoasts  (see  OKS 
Circular  Na>  A-lt,  revised)  and 
allocations.  Direct  funding  by  m  shared 
facflity  skasU  be  rcquestad  onfy  where 
exceptional  eircuastaacca  preclude  Aa 
user  agacy  frwnntiqgakeniallva 
souacas. 

b.  Co9t  Aeeountkig.  Agencies  shaft 
account  for  the  full  cost  of  (ha  aperotion- 
of  infonnation  tedtnokigy  facilities. 

c.  VkerCostDtatribtstion  System. 
Agencies  shall  implement  a  system  to 
distribate  the  fall  cost  of  providing 
services  toaB  users.  That  syattem  wiih 


'iiimBiH^inpi' 


''^iH^^'^^^HIHiHIilnlilllHIRIIil^ ) 


52742 


Fedeial  Regiatar  /  Vol.  50.  No.  247  /  Tuesday.  December  24.  1985  /  Notices 


(1)  Be  consistent  with  guidance 
provided  in  the  Federal  Information 
Processing  Standards  Publication  No.  96, 
"Guidelines  for  Developing  and 
Implementing  a  Charging  System  for 
Data  Processing  Services"  (National 
Bureau  of  Standards,  Department  of 
Commerce,  1982). 

(2)  Price  each  service  provided  by  the 
facility  to  the  users  of  that  service  on  an 
equitable  basis  commensurate  with  the 
amount  of  resources  required  to  provide 
that  service  and  the  priority  of  service 
provided.  The  price  of  individual 
transactions  may  be  estimated  provided 
that  they  are  periodically  reconciled  to 
assure  that  the  full  costs  of  operations 
are  equitably  distributed  among  all 
users. 

(3)  Directly  distribute  to  the  recipient 
of  the  services  the  full  costs  of  dedicated 
services,  including  applications 
developed  and  maintained;  software 
unique  to  a  single  application;  and 
telecommunications  equipment 
including  control  units,  terminals, 
modems,  and  dedicated  telephone  or 
satellite  links  provided  by  the  facility  to 
enable  data  transfer  and  computer 
access  to  users. 

d.  Cost  Recovery.  Consistent  %vith 
statutory  authority,  agencies  shall: 

(1)  Submit  periodic  statements  to  all 
users  of  agency  information  technology 
facilities  specifying  the  costs  of  services 
provided; 

(2)  Recover  full  costs  from  Federal 
users  of  the  facility;  and 

(2)  Recover  costs  &om  nonfederal 
users  of  the  facilities  consistent  with 
OMB  Circular  Na  A-25. 

e.  Accounting  for  Reimbursements 
Received.  Agencies  shall: 

(1)  Include  resource  requests  for  the 
amount  of  planned  information 
technology  use  in  user  budget  and 
appropriation  requests; 

(2]  Assure  that  shared  facilities 
reduce  budget  and  appropriation 
requests  by  the  amount  of  planned 
reimbursements  from  users; 

(3)  Prepare,  at  the  close  of  each  fiscal 
year,  a  report  that  documents  in  the 
agency's  official  records  the  full  past 
year  cost  of  operating  information 
technology  facilities  that  recover  more 
than  $500,000  per  year  from  sharing 
reimbursements;  and 

(4)  Use  the  portion  of  reimbursements 
arising  from  equipment  and  software 
depreciation  for  the  replacement  of 
equipment  and  software  capital  assets, 
provided  such  usage  is  included  in  the 
agency's  budget. 

5.  Selection  of  Information 
Technology  Facilities  To  Support  New 
Applications. 

In  selecting  infonnatioB  technology 
facilities  to  support  new  applications, 


agencies  shall  establish  a  management 
control  procedure  for  determining  which 
facility  will  be  used  to  support  each 
significant  application.  This  procedure 
shall  ensure  that: 

(a)  All  alternative  facilities  are 
considered,  including  other  Federal  . 
agency  and  nonfederal  facilities  and 
services: 

(b)  Agency  rules  do  not  require  that 
priority  be  given  to  the  use  of  in-house 
facilities;  and 

(c)  The  user  of  the  application  has 
primary  responsibility  for  selecting  the 
facility. 

8.  Assignment  of  Responsibilities. 

a.  An  Federal  Agencies.  The  head  of 
each  agency  shall: 

(1)  Establish  policies  and  procedures 
and  assign  responsibilities  to  implement 
the  requirements  of  this  Appendix:  and 

(2)  &isure  that  contracts  awarded  for 
the  operation  of  information  technology 
facihties  include  provisions  for 
compliance  with  the  requirements  of  this 
Appendix. 

b.  General  Services  Administration. 
The  Administration  of  General  Services 
shaU: 

(1)  Ensure  that  information  technology 
facilities  designated  as  Federal  Data 
Processing  Centers  comply  with  the 
procedures  established  by  this  . 
Appendix;  :* '  ^  . 

(2)  Ensure  that  provisions  consistent 
with  this  Appendix  are  included  in 
contracts  for  the  operation  of 
information  technology  facilities  when 
acquiring  services  on  behalf  of  an 
agency: 

7.  Implementation  Requirements. 

Agencies  shall  implement  the 
provisions  of  this  Appendix  effective  at 
the  beginning  of  fiscal  year  1987. 

Appendix  III  to  OMB  Circular  No.  A- 
130 — Security  of  Federal  Automated 
Infocmation  Systems 

1.  Purpose. 

This  Appendix  establishes  a  minimum 
set  of  controls  to  be  included  in  Federal 
automated  information  systems  security 
programs;  assigns  responsibilities  for 
the  security  of  agency  automated 
information  systems;  and  clarifies  the 
relationship  between  such  agency 
security  programs  and  internal  control 
systems  established  in  accordance  with 
OMB  Circular  No.  A-123,  Internal 
Control  Systems.  The  Appendix  revises 
procedures  formerly  contained  in 
Transmittal  Memorandum  No.  1  to  OMB 
Circular  No.  A-71,  now  rescinded,  and 
incorporates  responsibilities  from 
applicable  national  security  directives. 

2.  Definitions. 

a.  The  term  "automated  information 
system"  means  an  information  system 


(deBned  in  Section  6d  of  the  Circular) 
that  is  automated. 

b.  The  term  "information  technology 
installation"  means  one  or  more 
computer  or  office  automation  systems 
including  related  telecommunications, 
peripheral  and  storage  units,  central 
processing  units,  and  operating  and 
support  system  software.  Information 
technology  installations  may  range  from 
information  technology  facilities  such  as 
large  centralized  computer  centers  to 
individual  stand-alone  microprocessors 
such  as  personal  computers. 

c.  The  term  "sensitive  data"  means 
data  that  require  protection  due  to  the 
risk  and  ma^itude  of  loss  or  harm  that 
could  result  from  inadvertent  or 
deliberate  disclosure,  alteration,  or 
destruction  of  the  data.  The  term 
includes  data  whose  improper  use  or 
disclosure  could  adversely  affect  the 
ability  of  an  agency  to  accomplish  its 
mission,  proprietary  data,  records  about 
individuals  requiring  protection  under 
the  Privacy  Act.  and  data  not  releasable 
under  the  Freedom  of  Information  Act 

d.  The  term  "sensitive  application" 
means  en  application  of  information 
technology  that  requires  protection 
because  it  processes  sensitive  data,  or 
because  of  the  risk  and  magnitude  of 
loss  or  harm  that  could  result  from 
improper  operation  or  deliberate 
manipulation  of  the'  application. 

e.  The  term  "security  specifications"  • 
means  a  detailed  description  of  the 
safeguards  required  to  protect  a 
sensitive  application. 

Z.  Automated  Information  Systems     '. 
Security  Programs. 

Agencies  shall  assure  an  adequate 
level  of  security  for  all  agency 
automated  information  systems.    * 
whether  maintained  in-house  or 
commercially.  Specifically,  agencies 
shall: 
— Assure  that  automated  information  .„ 

systems  operate  effectively  and 

accurately; 
— Assure  that  there  are  appropriate 

technical,  personnel,  administrative. 

environmental,  and 

telecommunications  safeguards  in 

automated  information  systems;  and 
— Assure  the  continuity  of  operation  of 

automated  information  systems  that 

support  critical  agency  functions. 

Agencies  shall  implement  and 
maintain  an  automated  information 
systems  security  program,  including  the 
preparation  of  policies,  standards,  and 
procedures.  This  program  will  be 
consistent  with  government-wide 
policies,  procedures,  and  standards 
issued  by  the  Office  of  Management  and 
Budget,  ^e  Department  of  Commerce. 
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the  Department  of  Defense,  the  General 
Services  Administration,  and  the  Office 
of  Personnel  Management.  Agency 
programs  shall  incorporate  additional 
requireihents  for  securing  national 
security  information  in  accordance  with 
appropriate  national  security  directives. 
Agency  programs  shall,  at  a  minimum, 
include  four  primary  elements: 
applications  security,  personnel 
security,  information  technology      -   . 
installation  security,  and  security 
awareness  and  training. 

a.  Applications  Security. 

(1)  Management  Control  Process  and 
Sensitivity  Evaluation.  Agencies  shall 
establish  a  management  control  process 
to  assure  that  appropriate 
administrative,  physical,  and  technical 
safeguards  are  incorporated  into  all  new 
applications,  and  into  significant 
modifications  to  existing  applications. 
Management  officials  who  are  the 
primary  users  of  applications  should 
evaluate  the  sensitivity  of  new  or 
existing  applications  being  substantially 
modified.  For  those  applications 
considered  sensitive,  the  management 
control  process  shall,  at  a  minimum, 
include  security  specifications  and 
design  reviews  and  systems  tests. 

(a)  Security  Specifications.  Agencies 
shall  define  and  approve  security 
requirements  and  specifications  prior  to 
acquiring  or  starting  formal 
development  of  the  applications.  The 
results  of  risk  analyses  performed  at  the 
Information  technology  installation 
where  the  applications  will  be 
processed  should  be  taken  into  account 
when  defining  and  approving  security 
specifications  for  the  applications.  Other 
vulnerabilities  of  the  applications,  such 
as  in  telecommunications  links,  shall 
also  be  considered  in  defining  security 
requirements.  The  views  and 
recommendations  of  the  information 
technology  user  organization,  the 
information  technology  installation,  and 
the  individual  responsible  for  security  at 
the  installation  shall  be  considered  prior 
to  the  approval  of  security  specifications 
for  the  applications. 

•    (b)  Design  Reviews  and  System  Tests. 
Agencies  shall  conduct  and  approve 
design  reviews  and  system  tests,  prior  to 
placing  the  application  into  operation,  to 
assure  the  proposed  design  meets  the 
approved  security  specifications.  The 
objective  of  the  system  tests  should  be 
to  verify  that  required  administrative, 
technical,  and  physical  safeguards  are 
operationally  adequate.  The  results  of 
the  design  reviews  and  systems  tests 
shall  be  fully  documented  and 
maintained  in  the  official  agency 
records. 

(c)  Certification.  Upon  completion  of 
the  system  tests,  an  agency  official  shall 


certify  that  the  system  meets  all 
applicable  Federal  policies,  regulations, 
and  standards,  and  that  the  results  of 
the  tests  demonstrate  that  the  installed 
,  security  safeguards  are  adequate  for  the 
application. 

(2)  Periodic  Review  and 
Recertification.  Agencies  shall  conduct 
periodic  audits  or  reviews  of  sensitive 
applications  and  recertify  the  adequacy 
of  security  safeguards.  Audits  or 
reviews  shall  evaluate  the  adequacy  of 
implemented  safeguards,  assure  they  are 
fiinctioning  properly,  identify 
vulnerabilities  that  could  heighten 
threats  to  sensitive  data  or  valuable 
resources,  and  assist  with  the 
implementation  of  new  safeguards 
where  required.  They  are  intended  to 
provide  a  basis  for  recertification  of  the 
security  of  the  application. 
Recertification  shall  be  fully 
documented  and  maintained  in  the 
official  agency  records.  Audits  or 
reviews  and  recertLfications  shall  be 
performed  at  least  every  three  years. 
They  should  be  considered  as  part  of 
agency  vulnerability  assessments  and 
internal  control  reviews  conducted  in 
accordance  with  OMB  Circular  No.  A- 
123.  Security  or  other  control 
weaknesses  identified  shall  included  in 
the  aimual  internal  control  assurance 
letter  and  report  required  by  Circular 
No.  A-123. 

(3)  Contingency  Plans.  Agencies  shall 
establish  policies  and  assign 
responsibilities  to  assure  that     ' '  "■ 
appropriate  contingency  plans  are 
developed  and  maintained  by  end  users 
of  information  technology  applications. 
The  intent  of  such  plans  is  to  assure  that 
users  can  continue  to  perform  essential 
functions  in  the  event  their  information 
technology  support  is  interrupted.  Such 
plans  should  be  consistent  with  disaster 
recovery  and  continuity  of  operations 
plans  maintained  by  the  installation  at 
which  the  application  is  processed. 

b.  Personnel  Security.  Agencies  shall 
establish  and  manage  personnel  security 
policies  and  procedures  to  assure  an 
adequate  level  of  security  for  Federal 
automated  information  systems.  Such 
policies  and  procedures  shall  include 
requirements  for  screening  all 
individuals  participating  in  the  design, 
development  operation,  or  maintenance 
of  sensitive  applications  as  well  as 
those  having  access  to  sensitive  data. 
The  level  of  screening  required  by  these 
policies  should  vary  from  minimal 
checks  to  full  background  investigations, 
depending  upon  the  sensitivity  of  the 
information  to  be  handled  and  the  risk 
and  magnitude  of  loss  or  harm  that 
could  be  caused  by  the  individual. 
These  policies  shall  be  established  for 
both  Federal  and  contractor  personnel. 


Personnel  security  policies  for  Federal 
employees  shall  be  consistent  with 
policies  issued  by  the  Office  of 
Personnel  Management  « 

c.  Information  Technology 
Installation  Security.  Agencies  shall      ^- 
assure  that  an  appropriate  level  of 
security  is  maintained  at  all  information 
technology  installations  operated  by  or 
on  behalf  of  the  Federal  Government 
(e.g.,  government-owned,  contractor- 
operated  installations). 

(1)  Assigning  Responsibility.  Agencies 
shall  assign  responsibiUty  for  the 
security  of  each  installation  to  a  -  - 
management  official  knowledgeable  in 
information  technology  and  security 
matters. 

(2)  Periodic  Risk  Analysis.  Agencies 
shall  establish  and  maintain  a  program 
for  the  conduct  of  periodic  risk  analyses 
at  each  installation  to  ensure  that 
appropriate,  cost  effective  safeguards 
are  incorporated  into  existing  and  new 
installations.  The  objective  of  a  risk 
analysis  is  to  provide  a  measure  of  the 
relative  vulnerabilities  and  threats  to  an 
installation  so  that  security  resources 
can  be  effectively  distributed  to 
minimize  potential  loss.  Risk  analyses 
may  vary  from  an  informal  review  of  a 
microcomputer  installation  to  a  formal, 
fully  quantified  risk  analysis  of  a  large 
scale  computer  system.  The  results  of 
these  analyses  should  be  documented 
and  taken  into  consideration  by 
management  officials  when  certifying 
sensitive  applications  processed  at  the 
installation.  Such  analyses  should  also 
be  consulted  during  the  evaluation  of 
general  controls  over  the  management  of 
information  technology  installations 
conducted  in  accordance  with  OMB 
Circular  No.  A-123.  A  risk  analysis  shall 
be  performed: 

(a)  Prior  to  the  approval  of  design 
specifications  for  installations; 

(b)  Whenever  a  significant  change 
occurs  to  the  installations  (e.g..  adding  a 
local  area  network;  changing  from  batch 
to  online  processing;  adding  dial-up 
capability).  Agency  criteria  for  defining 
significant  change  shall  be 
commensurate  with  the  sensitivity  of  the 
data  processed  by  the  installation. 

(c)  At  periodic  intervals  established 
by  the  agency  commensurate  with  the 
sensitivity  of  the  data  processed,  but  not 
to  exceed  every  five  years  if  no  risk 
analysis  have  been  performed  during 
that  period. 

(3)  Disaster  and  Continuity  Plan. 
Agencies  shall  maintain  disaster 
recovery  and  continuity  of  operations 
plans  for  all  information  technology 
installations.  The  objective  of  these 
plans  should  be  to  provide  reasonable 
continuity  of  data  processing  support 


S27M 


Fadawl  Regbter  /  Vol.  50.  No.  247  /  Taeaday.  December  24.  1985  /  Notices 


should  eveats  occih'  that  prevent  normal 
operations  at  tlie  instailation.  For  large 
installations  and  installations  that 
support  essential  agency  functions,  the 
plans  should  be  fully  documented  and 
operationally  tested  periodicaily,  at  a 
frequency  oonmenstrate  with  the  risk 
and  magnitude  of  loss  or  harm  tfiat 
could  result  from  disruptioa  of 
information  technology  support. 

(4)  Acquistion  Specifications. 
Agencies  shall  assure  that  appropriate 
technical,  administrative,  physical,  and 
personnel  security  requirements  are 
included  in  specifications  for  the 
acquisition  or  operation  of  information 
technology  installations,  equipment, 
software,  and  related  services,  whether 
procured  by  the  agency  or  by  GSA. 
These  security  requirements  shall  be 
reviewed  and  approved  by  the 
management  official  responsible  for 
security  at  the  installation  making  the 
acquisition. 

d.  Security  Awareness  and  Training 
Programs.  Agencies  shall  establish  a 
security  awareness  and  training 
program  to  assure  that  agency  and 
contractor  personnel  involved  in  the 
management,  operation,  programming, 
maintenance,  or  use  of  information 
technology  are  aware  of  their  security 
responsibilities  and  know  hour  to  fulfill 
them.  Users  of  information  technology 
systems  should  be  apprised  of  the 
vulnerabilities  of  such  systems  and 
trained  in  techniques  to  enhance 
security. 

4.  Assignment  of  Responsibilities. 

a.  Department  of  Commerce.  The 
Secretary  of  Commerce  shall: 

(1)  Develop  and  issue  standards  and 
guidehnes  for  assuring  the  security  of 
Federal  automated  information  systems; 

(2)  Establish  standards,  approved  in 
accordance  with  applicable  national 
security  directives,  for  systems  used  to 
process  sensitive  information  the  loss  of 
which  could  adversdy  affect  the 
national  security  interest;  and 

(3)  Provide  technical  assistance  to 
Federal  agencies  in  implementing 
Department  of  Commerce  standards  and 
guidelines. 

b.  Department  of  Defense.  The 
Secretary  of  Defense  shalh 

(1)  Act.  HI  accordance  with  applicaUe 
natidaal  secority  directives,  as 
executive  agent  of  the  government  for 
the  security  of  telecommunications  and 
automated  information  systems  that 
process  information  the  loss  of  which 
could  adversely  affect  the  national 
security  interest  and 

(2j  lYovide  technical  material  and 
assfstaace  ot  Federal  agencies 
conceniuxg  security  of  F^eral 
telecommanicatioBS  and  atrtomated 
infonnatioa  i^stems. 


c.  General  Services  Administration. 
The  Achninistrator  of  General  Services 
shall- 

(1)  Issue  polides  end  regulations  for 
the  physical  and  environmental  secarity 
of  computer  rooms  in  Federal  buildings 
consistent  with  standards  issued  by  the 
Department  of  Commerce  and  the 
Department  of  Defense. 

(2)  Assure,  tiiat  agency  procurement 
requests  for  computers,  software, 
telecommunications  services,  and 
related  services  mchide  security 
requirements.  Delegations  of 
procurement  authority  to  agencies  by 
GSA  under  mandatory  programs,  dollar 
threshold  delegations,  certification 
programs,  or  other  so-called  blanket 
delegations  shall  include  requirements 
for  agency  specification  of  security 
requirements. 

(3)  Assure  that  information  technology 
equipment,  software,  computer  room 
construction,  guard  or  custodial 
services,  telecommunications  services, 
and  any  other  related  services  procured 
by  GSA  meet  the  security  requirements, 
established  and  specified  by  the  user 
agency  and  are  consistent  with  other 
applicable  policies  and  standards  issued 
by  0MB,  the  Department  of  Commerce, 
the  Department  of  Defense,  and  the 
Office  of  Personnel  Management. 

(4)  Issue  appropriate  standards  for  the 
security  of  Federal  telecommunications 
systems.  Standards  related  to  systems 
used  to  commimicate  sensitive 
information,  the  loss  of  which  could 
adversely  affect  the  national  security 
interest  shall  be  developed  and  issued 
in  accordance  with  applicable  national 
security  directives. 

d.  Office  afPersoBjiei  Management 
The  I^rector.' Office  of  Personnel 
Management  shall  maintain  personnel 
security  policies  for  Federal  personnel 
associated  with  the  design, 
programming,  operation,  maintenance, 
or  use  of  Federal  automated  information 
systems.  Requirements  for  personnel 
checks  imposed  by  these  poHcies  should 
vary  commensurate  with  the  risk  and 
magnitude  of  loss  or  harm  that  could  be 
caused  by  the  individual.  Hie  checks  ' 
may  range  from  merely  normal 
reemployment  screening  procedures  to 
full  backgroimd  investigations. 

S.  Reports.  In  their  aranial  internal 
control  report  to  the  President  and  the 
Congress,  reqoired  under  OMB  Circular 
No.  A-123.  agencies  shaH: 

a.  Descrdw  any  secmity  or  odier 
control  weaknesses  identiled  during 
aduits  or  reviews  of  sensitive 
applicatioia  or  when  oondscttng  risk 
analyses  of  installations;  and 

b.  Provide  assurance  that  diere  is 
adequate  security  of  agency  automated 
informatiaa  sintanu. 


Appendix  IV  (o  OMB  Orailar  Na  A- 
190 — Anaiyris  of  Key  Sections 

1.  PlupoM  • 

The  purpose  of  this  Appendix  is  to 
provide  a  general  context  and 
explanation  for  the  contests  of  the  key 
sections  of  tfie  Cirtnilar. 

2.  Background 

The  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511,  94  Stat  2812,  codified  at 
Chapter  35  of  Title  44  of  the  United 
States  Code,  establishes  a  broad 
mandate  for  agencies  to  perform  their 
information  activities  in  an  efficient 
effective,  and  economical  manner. 
Section  3504  of  the  Act  provides 
authority  to  the  Director,  OSice  of 
Management  and  Budget  (OMB),  to 
develop  and  implement  uniform  and 
consistent  information  resources 
management  policies:  oversee  the 
development  and  promote  the  use  of 
information  management  principles, 
standards,  and  guidelines:  evaluate 
agency  information  management 
practices  in  order  to  determine  their 
adequacy  and  efficiency:  and  determine 
compliance  of  such  practices  with  the 
policies,  principles,  standards,  and 
guidelines  promulgated  by  the  Director. 

The  Qrcular  implements  OMB 
authority  under  the  Act  with  respect  to 
Section  3504(b),  general  information 
policy.  Section  3504(e),  records 
management  Section  3504(f),  privacy, 
and  Section  3504(g),  Federal  automatic 
data  processing  and 
telecommunications;  the  Privacy  Act  of 
1974  (5  U.S.C  552a):  Sections  111  and 
206  of  the  Federal  I¥operty  and 
Administrative  Services  Act  of  1949.  as 
amended  (40  U.S.C.  759  and  487. 
respectively);  the  Budget  and 
Accounting  Act  of  1921  (31  U.S.C.  1  et 
seq.):  and  Executive  Order  No.  12048  of 
March  27. 1978  and  Executive  Order  No. 
12472  of  April  3, 1984,  Assignment  of 
National  Security  and  Emergency 
Teleconmiunications  Functions.  The 
Circular  complements  5  CFH  Part  1320, 
Controlling  Paperwork  Burden  on  the 
Public,  which  implements  other  sections 
of  the  Paperwork  Reduction  Act  dealing 
with  controlling  the  reporting  and 
recordkeeping  burden  placed  on  the 
public. 

In  addition,  the  Circular  revises  and 
consolidated  policy  and  procedures  in 
five  existing  OMB  directives  and 
rescinds  those  directives,  as  foHowK .',  ,., 

A-71 — ResponsJbillUes  for  the  j 

Administration  and  Management  of 
Automatic  Data  Processing  Activities 

Transmittal  Memoraadom  No.  1  to 
CfiPCtdM- No.  A-71 — Security  of 
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Federal  Automated  Information 

Systems 
A-90 — Cooperating  with  State  and  Local 

Governments  to  Coordinate  and 

Improve  Information  Systems 
A-108 — Responsibilities  for  the 

Maintenance  of  Records  about 

Individuals  by  Federal  Agencies 
A-121 — Cost  Accounting,  Cost 

Recovery,  and  Interagency  Sharing  of 

Data  Processing  Facilities. 

OMB's  review  of  the  five  existing 
policy  directives  led  to  the  conclusion 
that  much,  but  not  all,  of  their  content 
was  procedural  in  nature,  concerned 
chiefly  with  how  policies  were  to  be 
carried  out.  OMB  determined  that  it  was 
important  clearly  to  distinguish  the 
statement  of  policies  from  the 
procedures  for  implementing  those 
policies.  For  this  reason,  the  main  body 
of  the  Circular  consists  of  basic 
considerations  and  assumptions, 
policies,  and  assignments  of 
responsibility;  the  appendices  to  the 
Circular  consist  of  procedures  for 
implementing  various  policies  and  with 
analysis  of  key  sections. 

OMB  developed  the  main  body  of  the 
Circular  relying  upon  comments  on  the 
Federal  Register  notice  as  well  as  other 
forms  of  Federal  agency  and  public 
input,  principally  meetings  with 
interested  parties.  For  the  procedural 
revisions,  OMB  relied  on  the  assistance 
of  interagency  task  groups. 

The  revised  contents  of  OMB  Circular 
No.  A-71,  dealing  with  assignments  of 
responsibilities,  are  in  the  main  body  of 
this  Circular.  The  contents  of  OMB 
Circular  No.  A-90  are  rescinded  entirely, 
with  the  exception  of  a  policy  statement 
at  Section  8(b)(17)  of  this  Circular. 
Revisions  of  the  procedural  aspects  of 
the  other  three  policy  directives — 
Transmittal  Memorandum  No.  1  to  A-71, 
A-108,  and  A-121— are  appendices  to 
this  Circular.  Appendices  I,  II,  and  III 
have  the  same  prescriptive  force  as  the 
Circular  Appendix  IV  is  an  explanatory 
document. 

On  September  17, 1984,  the  President 
signed  National  Security  Decision 
Directive  (NSDD)  No.  145,  National 
Policy  on  Telecommunications  and 
Automated  Information  Systems 
Security.  The  NSDD  requires  that  the 
Director,  OMB,  review  for  consistency 
with  NSDD,  and  amend  as  appropriate, 
OMB  Circular  No.  A-71,  Transmittal 
Memorandum  No.  1.  The  Circular  and 
Appendix  III  satisfy  the  NSDD 
requirement. 

3.  Analysis 

Section  6.  Definitions. 

f.  Access  to  information,  g. 
Dissemination  of  information.  The 


Circular  defines  "access  to  information" 
as  the  function  of  providing  to  members 
of  the  public,  upon  their  request,  the 
government  information  to  which  they 
are  entitled  under  law.  Access  refers  to 
those  situations  in  which  the 
government  agency's  role  is  passive; 
access  is  what  the  government's 
responsibilities  are  when  the  public 
comes  to  the  government  and  ask  for 
information  the  government  has  and  the 
public  is  entitled  to.  "Dissemination,"  in 
the  Circular's  usage,  refers  to  the 
function  of  distributing  government 
inf(Hination;  dissemination  connotes  an 
active  outreach  by  a  government 
agency.  Dissemination  refers  to  those 
situations  in  which  the  government 
provides  the  public  with  information 
without  the  public  having  to  come  and 
ask  for  it. 

The  distinction  between  access  and 
dissemination  is  posed  in  order  to 
elaborate  the  responsibilities  of  Federal 
agencies  for  providing  information  to  the 
public.  Two  fundamentally  different 
situations  exist:  one  in  which  the  public 
goes  to  the  agency  to  ask  for  information 
the  agency  holds  and  may  or  may  not 
have  disseminated;  and  one  in  which  the 
agency  chooses  to  take  the  information 
it  holds  to  the  public.  In  the  first 
instance — access — Congress  has 
provided  specific  statutory  policy  in  the 
Freedom  of  Information  Act  (FOIA)  and 
in  the  Privacy  Act.  These  laws  and 
policies  concerning  access  to 
government  information  are  explicit, 
well  known,  and  now  so  widely 
accepted  in  practice  by  Federal  agencies 
as  not  to  require  policy  elaboration  In 
this  circular.  Agencies  should  know 
that,  if  members  of  the  pubhc  ask  for 
information  subject  to  FOIA  or  the 
Privacy  Act,  the  agencies  should 
normally  provide  the  information 
forthwith,  because  the  public  has  a 
formal  legal  process  for  forcing  the 
agencies  to  yield  the  information. 

Thrtelationship  between  access  to 
the  dissemination  of  information  is 
explained  below,  in  the  discussion  of 
8a(8)  through  (12). 

Section  7.  Basic  Considerations  and 
Assumptions 

Basic  considerations  and  assumptions 
are  statements  that  provide  the 
underpinnings  for  the  prescriptive 
policies  in  Section  8;  they  are  not 
themselves  policy  statements.  They  are 
either  derived  from  statutes  or 
legislative  history,  or  represent 
executive  branch  management         -  '^ 
philosophy  as  embodied  in  the  Circular. 
— Statements  7-a  through  7-d  provide 
the  general  context  for  management  of 
Federal  information  resources. 


—Statement  7-e  summarizes  policy 
found  in  OMB  Circular  No.  A-76, 
Performance  of  Commercial 
Activities. 

— Statement  7-f  states  a  general 
predisposition  to  use  up-to-date 
information  technology  to  manage 
Federal  information  resources. 

—Statements  7-g  and  7-h  pertain  to  the 
Privacy  Act  and  the  Freedom  of 
Information  Act  respectively. 

— Statement  7-i  pertains  to  the  National 
Science  and  Technology  Pobcy, 
Organization  and  Priorities  Act 

— Statement  7-j  pertains  to  the  Federal 
Records  Act 

— Statement  7-k  states  a  relationship 
between  Federal  information  policy 
and  international  information  policy. 

Section  8.  Policies 

This  section  is  divided  into  two 
subsections  that  generally  correspond  to 
the  twofold  definition  of  information 
resources  management  in  Section  6-b, 
namely,  information  itself  and  the 
resources  associated  with  information. 

a.  Information  Management  The 
Paperwork  Reduction  Act  acknowledges 
that  information  is  a  valuable  resource 
and  should  be  managed  as  such. 
Proceeding  from  this  premise,  this 
subsection  states  policies  concerning  the 
management  of  Federal  information. 

(1)  and  (2).  Information  Collection  and 
Sharing.  The  Circular's  basic 
considerations  and  assumptions 
(Section  7)  establish  the  value  of 
government  information  activities. 
Without  question,  some  information 
created  or  collected  by  Federal  agencies 
is  so  vital  that  the  American  form  of 
government,  the  economy,  national 
security,  and  citizens'  safety  and 
wellbeing  could  not  continue  to  exist  in 
its  absence.  Nothing  in  this  Circular  is 
intended  to  diminish  or  derogate  the 
creation  or  collection  of  such 
information,  nor  to  serve  as  a  pretext 
under  which  a  Federal  agency  could 
damage  the  Nation's  critical  needs  by 
failing  to  create  or  collect  such 
information. 

At  the  same  time,  the  Paperwork 
Reduction  Act  was  designed  to  remedy 
deficiencies  Congress  perceived  in 
Federal  information  activities.  In  the 
words  of  the  report  of  the  House 
Committee  on  Government  Operations 
(Report  No.  96-835,  p.  3): 

The  legislation  is  the  result  of  a  growing 
concern  that  the  way  the  Government 
collects,  uses,  and  disseminates  Information 
must  be  improved.  Inefficiencies  in  current 
Federal  information  practices  drastically 
reduce  the  effectiveness  of  the  Government 
white,  at  the  same  time,  drowning  our 
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citizeas  in  »  sea  of  fonns,  queslionnaires.  and 
reports. 

The  Act  intends  that  the  creation  or 
collection  of  information  be  carried  out 
within  the  context  of  efficient,  effective, 
and  econonucal  mana^ment.  When 
Federal  agencies  create  or  collect 
information — ^just  as  when  they  perform 
any  other  vital  functions — they  consume 
scarce  resources  and  such  activities 
must  be  continuaHy  scrutinized  in  light 
of  good  management  principles.  The 
appHcable  principles  provided  in  the 
purposes  of  the  Act  are: 
— ^To  minimize  the  Federal  paperwork 

burden  bx  individua)a.  small 

businesses.  State  and  local 

governments,  and  other  pers<Ms; 
— To  ■uaiauce  the  cost  to  the  Federal 

GoT«niiiieBt  of  collecting. 

maintaining,  using  and  disseminating 

information:  and 
— To  maximiEe  the  usefulness  of 

information  coUected  by  the  Federal 

Government  (44  U.SXI  3501) 

Agencies  omst  justify  the  creation  or 
collection  ^  inforatation  in  the  light  of 
their  statutory  functions.  Policy 
statement  8a(S)  uses  the  standard, 
"necessary  for  the  proper  performance 
of  agency  functioas."  taken  directly  from 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3S04(c)(2)|.  Further,  the  policy  statement 
includes  the  requirement  that  the 
information  have  practical  utility,  as 
defined  in  the  Paperwork  Reduction  Act 
(44  U.S.C.  3502(15)]  and  elaborated  in 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  Part  1320).  Note  that 
practical  utility  includes  characteristics 
pertaining  to  the  quality  of  information 
such  as  accuracy,  adequacy,  and 
reliability,  and  that,  in  the  case  of 
general  purpose  statistix:s  or 
recordkeeping,  practical  utility  means 
that  actual  uses  can  be  demonstrated  (5 
CFR  1320.7  (q)). 

Good  management  and  the 
requirement  of  practical  utility  dictate 
that  agencies  must  plan  from  the  outset 
for  the  steps  in  the  information  life 
cycle.  Hie  Act  also  stipulates  that 
agencies  nuist  "formulate  plans  for 
tabulating  the  information  in  a  manner 
which  will  enhance  its  usefulness  to 
other  agencies  and  to  the  public"  (44 
U.S.C.  3507(a)(l)(q).  When  creating  or 
collecting  informatioa  agencies  must 
plan  how  they  will  process  and  transmit 
the  information,  how  they  will  use  it 
what  provisions  they  will  make  for 
access  to  it.  whether  and  how  they  will 
disseminate  it,  how  they  will  store  it, 
and  finally,  how  the  information  will 
ultimately  be  disposed  of.  While 
agencies  cannot  at  the  outset  achieve 
absolute  certitude  in  plaoaing  for  each 
of  these  processes,  tfaiie  re<t«uremeDt  for 


information  resources  planning  is 
dearly  contained  in  the  Act  (44  U.S.C. 
3506(c)(1)).  and  the  absence  of  adequate 
planning  is  snfBcient  reason  not  to 
create  or  collect  information  in  the  first 
place. 

Before  creating  or  oollecting  new 
information,  agencies  should  look  first 
to  other  agencies  and  the  private  sector 
so  as  not  to  duplicate  eidsting 
information  sources  or  senices  that 
would  satisfy  their  needs.  The  Act 
requires  that  agencies  shall  not  conduct 
or  sponsor  information  collections 
unless  they  have  eliminated  oollections 
"which  seek  to  obtain  information 
available  from  another  source  within  the 
Federal  Government"  (44  U.S.C. 
3507(a)(1)(A)).  Each  agency  must  also 
"ensure  its  information  systems  do  not 
overlap  each  other  or  dupHcate  die 
systems  of  other  agencies"  (44  U.S.C. 
3506(c)(2)).  The  Act  also  contains 
provisians  governing  the  sharing  of 
information  between  agencies  (44  US.C. 
3510).  Applying  the  policy  of  Okffl 
Circolar  No.  A-76.  the  Grcular  also 
requires  agencies  to  examine  the 
possibility  of  acquiring  the  necessary 
information  from  private  sector  sources. 

This  is  not  to  say  that  information 
creation  or  collection  functions  should 
be  indiscriminately  turned  over  to  other 
agencies  or  to  the  private  sector,  but 
rather  to  say  that  agencies  have  an 
obligation  to  examine  other  potential 
sources  of  information  which  may 
satisfy  agency  needs.  Some  information 
can  only  be  created  or  collected  by 
Federal  agencies  thenuelves  in  the 
exercise  of  the  government's  sovereign 
powers.  For  some  information,  the' 
government  can  satisfy  its  legitimate 
needs  only  when  a  Federal  agency  is  the 
creation  or  collection  agent  But  other 
information  needs  can  be  met  and  in 
many  cases  are  routinely  met.  through 
existing  services  and  sources  in  other 
agencies  or  the  private  sector.  In  many 
cases  there  is  no  inherently 
governmental  function  that  is  served  by 
having  information  collected  by  a 
Federal  agency;  agencies  should  and  do 
consider  acquiring  information 
collection  services  from  the  private 
sector.  The  Circular  emphasizes  that 
these  sources  should  always  be  looked 
to  first  in  the  interests  of  efficiency  and 
economy. 

(3)  through  (6).  Privacy  Act  and 
Freedom  of  Information  Act.  These 
statements  contain  policy  statements 
pertaining  to  the  Privacy  Act  and 
incorporating  the  policies  of  OMB 
Circular  No.  A-loe,  which  is  rescinded 
and  superseded.  Agencies  are  to  ensure 
that  they  meet  the  requirements  of  the 
Privacy  Act  regarding  tx)tiection  of 
individually  identifiable  inforaiation. 


Such  information  is  to  be  maintained 
and  protected  so  as  to  preclude 
intrusion  into  the  privacy  of  indiridnals. 
Individuals  must  be  accorded  access 
and  amendment  rights  to  records,  as 
provided  in  the  Privacy  Act.  Appendix  I 
prescribes  procedures  for  the 
maintenance  of  records  about 
individuals  in  accordance  with  the 
Privacy  Act. 

In  addition  to  Privacy  Act 
considerations,  statements  (3}  and  (4) 
include  provisions  concerning 
proprietary  information.  Agencies  are  to 
minimize  dieir  collection  of  proprietary 
information,  consistent  with  legal 
requirements  and  operational  necessity 
and,  when  such  information  must  be 
collected,  agencies  must  provide  for  its 
protection. 

f7).  Training.  Agency  personnel  must 
receive  proper  training  to  safeguard 
information  resources.  Training  is 
particularly  important  in  view  of  the 
changing  nature  of  information 
resources  management.  TTie 
development  of  end  user  computing  and 
office  automation,  for  example,  place 
the  management  of  information  and 
information  technology  in  the  hands  of 
nearly  all  agency  personnel  rather  than 
in  the  hands  of  a  few  employees  at 
centralized  facilities  such  as  large 
computer  centers.  Policies  and 
procedures  for  computer  security, 
records  management,  protection  of 
privacy,  and  other  safeguards  need  to  be 
incorporated  into  information  resources 
management  training  programs. 

(8)  through  (12).  Information 
Dissemination. 

(8)  and  (9).  General  Policy.  How  does 
the  public  know  what  information  is 
available  from  Federal  agencies?  That 
is.  given-  the  distinction  the  Circular 
makes  between  access  and 
dissemination,  what  is  the  relationship 
between  the  two?  How  does  the  public 
know  what  government  information  is 
accessible?  The  answer  Is:  through  the 
government's  dissemination  of 
information  on  what  is  available  and 
how  to  gain  to  access  it. 

The  Freedom  of  Information  Act 
requires  each  agency  to  publish 
currently  in  the  Federal  Register,  for  the 
guidance  of  the  public  descriptions  of 
agency  organization:  where  and  how  the 
public  may  obtain  information;  the 
general  course  and  methods  by  which 
agency  functions  are  determined, 
including  all  procedural  requirements: 
rules  of  procedure;  descriptions  of  forms 
and  how  to  obtain  them;  substantive 
regulations;  statements  of  general 
policy;  and  revisions  to  all  the  foregoing 
(5  U.S.C.  552(aMt)).  The  Privacy  Act  also 
requires  publication  of  information 
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concerning  systems  of  records  (see 
Appendix  l)i  the  Goverameal  in  the 
Sunshine  Act  requires  agencies  to  jnake 
public  announcement  ot  raeetiags  (5 
U^C  552b(eKl)J.  The  Papenvork 
Reduction  Act  (44  UJS.C.  3507(aM2)}  «<Hi 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  Part  1320)  require 
agencies  to  publish  notices  when  thejr 
submit  information  coUection  requests 
for  OMB  approval. 

In  sura,  every  Federal  ageacy  has 
obligations  to  diaseminate  basic 
information  to  the  public  concerning 
what  the  agency  does,  how  its  programs 
operate,  what  the  public  must  do  to 
comply  with  Laws  or  regulations,  how  to 
receive  beneHts.  and  how  the  public  can 
use  agency  services.  These  obligations 
are  the  basic  linkage  between  access  to. 
and  dissemination  ot  government  . 
information. 

Beyond  generic  requireoneots.  ^Kcific 
laws  affect  agency  diasemination  ot 
infonnation  in  two  ways.  First  kx  aome 
agencies  their  basic  eoaUiog  l^ialation 
stipulates  that  information 
dissemination  is  part  of  their  statutory 
mission.  General  puq>ase  statistical 
agencies,  for  example,  have  inforEMtion 
dissemination  as  part  of  their  very 
reason  for  existence.  These  agencies 
conduct  substantial  infonnation 
dissemixration  programs  io  order  to 
cany  out  their  oecessaty  functions,  in 
contrast,  other  agencies  such  as  some 
regulatory  agencies  have  basic 
information  access,  but  minimal 
information  dissemination, 
responsibilities;  the  existence  of 
substantial  information  dissemination 
programs  in  such  agencies  would  be 
unusual.  Second,  statutes  may 
sometimes  require  that  agencies  produce 
and  disseminate  specific  information 
products  or  services.  For  example,  the 
law  may  state  that  the  President  or  head 
of  an  agency  shall  make  reports  to  the 
Congress  on  given  subjects:  these  would 
be  legally  required  disseminations  of 
information. 

Beyond  generic  and  specific  statutory 
requirements,  agencies  have  positive 
obligations  to  disseminate  information 
as  a  necessary  part  of  performing  their 
functions.  Each  agency  bead  must 
clarify  the  nature  of  these  obligations  for 
the  agency's  particular  mission  and  set 
appropriate  boundaries  for 
dissemination  functions.  Before  deciding 
to  disseminate  an  information  product 
or  service,  and  periodically  therefore,  an 
agency  must  be  able  to  demonstrate  that 
the  dissemination  of  the  product  or 
service  passes  the  test  of  either  being 
required  by  law  or  being  necessary  Sar 
the  proper  performance  of  agency 
functions. 


In  confonnity  with  the  pmposes  of  the 
Paperwork  Reduction  Act  the  agency's 
positive  obltgations  to  disseminate 
information  must  be  discfaai^ed  within  a 
responsible  management  framework  of 
miainuzing  costs  to  the  Federal 
Government  %vhile  maximizing  the 
usefulness  of  the  information.  Efficient 
efifective.  and  economical  dissenrinatioa 
does  not  translate  into  diminishing  or 
limiting  the  flow  of  inf  onaatioa  from  die 
agency  to  the  public.  To  the  contrary, 
good  management  of  information 
resources  should  result  in  more  useful 
infonnation  flowing  with  greater  facility 
to  the  public,  at  less  cost  to  tbe 
taxpayer. 

Given  an  adequate  basts  for 
dissemination,  agencies  mint  also  a^ 
thenwelves  whether  a  propoaed  or 
existing  information  prodtrel  or  service 
snbstantialty  duplicates  similar  products 
or  services  that  would  otherwise  be 
available,  either  from  another  agency  or 
from  the  private  sector.  This 
reqwirement  of  non-dupHcatkm, 
originatmg  in  the  Paperworik  Reduction 
Act,  husbands  scarce  resources  and 
leads  to  more  efficient,  effective,  and 
economical  infonnation  dissemination 
by  the  government. 

Similarly,  die  fact  that  an  agency  has 
created  or  collected  information  is  not 
itself  a  valid  reason  for  credtir\g  a 
program,  products,  or  service  to 
disseminate  the  information  to  the 
public.  Agencies  create  and  collect 
much  information,  often  for  purely 
internal  governmental  purposes,  that  is 
not  intended  for  dissemination,  for 
which  there  is  no  public  demand,  and 
the  dissemination  of  which  would  serve 
no  public  purpose  and  would  not  be 
cost-justified^  e.g..  compilations  of 
routine  time  and  attendance  records  for 
Federal  employees,  or  publication  of  the 
thousands  of  pages  of  common  carrier 
tariff  filings  by  regulatory  agencies. 
While  such  information  may  be  subject 
to  access  upon  request  under  provisions 
of  agency  statutes,  the  Freedom  of 
Information  Act.  or  the  Privacy  Act  the 
agency  must  demonstrate  in  each  case 
the  need  actively  to  disseminate  such 
information.  Over  time,  changes  in  laws, 
economic  conditixuis.  or  infonnation 
technology  can  result  in  changes  in 
public  demancL  public  purpose,  or 
dissemination  costs:  for  example,  an 
agency's  shift  to  electronic  filing  of 
reports,  perhaps  carried  out  primarily  in 
order  to  improve  internal  infonnation 
management  might  generate  a  public 
demand  for  electronic  dissemination 
that  could  be  satisfied  at  minimal  cost  to 
the  government  and  also  improve  the 
performance  of  Ae  agency's  information 
access  function.  The  decision  to 


disseminate  infonnation,  ho«vever. 
entails  potentially  agoificant  cxwts,  moal 
be  addressed  separately  from  ttie 
decision  to  create  or  collect  infbnnattcn. 
and  must  hinge  upon  a  determination 
that  disaemination  is  necessary  for 
proper  perfonnanoe  df  agency  functions. 

If  agencies  do  contemplate 
dimeminating  particular  infonnation. 
they  should  plan  for  its  dissemination 
when  creating  or  collecting  the 
information  (see  8ff(l)|.  Planning  for 
dissemination  should  proceed  from  the 
Paperwork  Reduction  Act  premises  of 
minimizing  the  cost  to  the  government 
while  maximiiing  the  usefulness  of 
information.  The  focus  of  information 
dissemination  plans  should  be  on 
elevating  to  a  policy  level  decisions 
regarding  the  agency's  positive 
obligations  to  disseminate  information 
and  ensuring  that  the  agency  discharges 
the  obligations  in  the  most  efficient, 
effective,  and  ecunumical  manner. 

{lOj  Adequate  Notice.  Because  many 
government  information  activities  are 
important  to  the  government  and  to  the 
public,  agencies  must  exercise  care  not 
to  act  capriciously  with  respect  to 
information  products  and  services. 
When  agencies  intend  to  commence 
offering  new  products  or  services,  they 
should  provide  adequate  advance  notice 
so  that  the  pubhc  may  comment  as  to 
the  need  for  the  product  or  service.  For 
example,  if  private  sector  interests 
believe  they  are  already  offering  w  are 
about  to  offer  the  same  or  a  similar 
product  or  service — in  which  event  the 
government  may  potentially  be  entering 
into  unfair  competition — such  notice  will 
allow  these  interests  to  present  their 
case  before  the  product  or  service  is 
launched.  By  the  same  token,  if  many 
members  of  flie  puUic  greatly  depend  on 
a  particular  product  or  service,  they 
should  be  permitted  to  voice  their  views 
to  an  agency  that  is  contemplating 
termination  of  the  product  or  service. 

The  Circular  refors  to  "signiTicant" 
information  products  and  services.  It  is 
not  the  Circular's  intent  that  agencies 
should  follow  notice  and  comment 
procedures  when  terminahng  relatively 
inconsequential  information  products 
and  services:  examples  might  be  minor 
brochures  or  Ryets,  products  and 
services  that  were  never  intended  to  be 
conbnuing,  or  for  which  there  is  now 
little  or  no  public  audience.  Agencies 
should  determine  for  themselves 
whether  informatiao  products  and 
services  are  "significant "  and  in  some 
cases  may  wish  to  establish  procedures 
and  thershold  criteria  for  making  such 
detenninations.  If  a  product  or  service  is 
considered  significant  as  determined 
ultimately  by  the  agency  head,  the 
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agency  may  be  well  advised  to  follow 
notice  and  comment  procedures  prior  to 
initiation  or  termination. 

(ll)(a).  Reaching  the  Public;  Avoiding 
Information  Monopolies.  When  agencies 
have  justified  and  made  the  basic 
decision  to  disseminate  information, 
they  must  also  satisfy  conditions 
regarding  the  manner  of  dissemination. 
First,  agencies  must  take  steps  to  ensure 
that  members  of  the  public  who  the 
agency  has  an  obligation  to  reach  have 
a  r6sonabIe  ability  to  acquire  the 
information.  The  audiences  for 
information  products  and  services  will 
vary,  and  agencies  should  tailor  the 
dissemination  methods  so  as  to  place 
the  information  into  the  hands  of  those 
whom  the  agency  intends  to  receive  it. 

Federal  agencies  are  often  the  sole 
holders  of  certain  information;  hence, 
when  they  disseminate^  they  are  sole 
suppliers  and  in  a  position  of  natural 
monopoly.  When  agencies  use  private 
sector  contractors  to  accomplish 
dissemination,  they  must  take  care  that 
they  do  not  permit  contractors  to 
exercise  monopolistic  controls  in  ways 
that  defeat  the  agencies'  information 
dissemination  obligations,  for  example, 
by  setting  unreasonably  high  prices.  In 
some  cases  agencies  mdy  need  to 
formulate  contractual  terms  with  a  sole 
suppber  contractor  so  that  the 
contractor  functions  as  a  mere 
intermediary  for  the  agency  in  dealing 
with  end  users  in  the  public 

flljfb).  Reliance  on  the  Private 
Sector.  In  disseminating  information — as 
writh  other  activities — agencies  must  act 
in  the  most  cost  effective  manner,  which 
includes  maximum  feasible  reliance  on 
the  private  sector.  This  is  merely  an 
application  to  agency  information 
dissemination  programs  of  the  policy 
stated  in  OMB  Circular  No.  A-76, 
Performance  of  Commercial  Activities, 
and  summarized  in  Section  7f  of  this 
Circular.  It  is  "the  general  policy  of  the 
government  to  rely  on  commercial 
sources  to  supply  the  products  and 
services  the  government  needs," 
including  products  and  services  the 
government  needs  in  order  to 
disseminate  information  to  the  public. 
For  example,  before  an  agency 
establishes  a  service  for  electronic 
dissemination  of  govenunent 
information  via  an  online  computer 
system,  the  agency  should  compare  the 
cost  of  contracting  for  operation  of  the 
service  versus  in-house  performance 
and  determine  whether  in-house 
performance  is  less  costly  both  for  the 
government  and  for  the  public  who  will 
receive  the  service. 

Policies  contained  in  OMB  Circular 
No.  A-76  are  applicable  to  information 
dissemination,  includmg  the  policy  that 


inherently  governmental  functions 
should  be  performed  by  government 
employees.  The  general  policy  of 
reliance  on  the  private  sector  is 
balanced  by  the  "inherent  governmental 
function"  policy,  and  the  Circular  in  no 
way  intends  to  abrogate  the  latter. 
Where  agencies  determine  that 
information  dissemination  activities  are 
inherently  governmental,  the  agencies 
themselves  should  carry  out  the 
activities.  •' 

fll)(c).  User  Charges.  The  Federal 
Government  is  the  sole  possessor  and 
supplier  of  certain  types  of  information, 
which  is  frequently  of  substantial 
commerical  value.  Dissemination  of 
such  information,  or  its  dissemination  in 
a  specific  form  or  medium,  may 
represent  a  government  service  from 
which  identifiable  recipients  derive 
special  benefits,  in  which  case  they  may 
be  subject  to  OMB  Circular  No.  A-25, 
User  Charges.  For  example,  where  the 
information  is  abeady  substantially 
available  in  printed  form,  agencies  may 
consider  dissemination  in  electronic 
form  to  be  a  service  of  special  benefit, 
the  costs  of  which  should  be  recovered 
through  user  charges.  Many  agencies  do 
not  have  consistent,  agency-wide 
policies  and  procedures  for  setting  user 
charges  for  information  products  and 
services  with  a  view  to  cost  recovery. 
Agencies  must  establish  user  charges  for 
the  costs  of  information  dissemination, 
and  recover  such  costs,  where 
appropriate.  Whether  user  charges  are 
appropriate  depends,  in  principle,  on 
whether  identifiable  recipients  will 
receive  special  benefits  from 
information  products  and  services. 

The  requirement  to  establish  user 
charges  is  not,  however,  intended  to 
make  the  ability  to  pay  the  sole  criterion 
for  determining  whether  the  public 
receives  government  information. 
Agencies  must  balance  the  requirement 
to  establish  user  charges  and  the  level  of 
fees  charged  against  other  policies, 
specificaUy,  the  proper  performance  of 
agency  functions  and  the  need  to  ensure 
that  information  products  and  services 
reach  the  public  for  whom  they  are 
intended  (see  Section  8a(H)(a)).  If  an 
agency  has  a  positive  obligation  to  place 
a  given  product  or  service  in  the  hands 
of  certain  specific  groups  or  members  of 
the  public  and  also  determines  that  user 
charges  will  constitute  a  significant 
barrier  to  discharging  this  obligation,  the 
agency  may  have  grounds  for  reducing 
or  eliminating  its  user  charges  for  the 
product  or  service,  or  for  exempting 
some  recipients  from  the  charge. 

(12).  Periodic  Review  and  Depository 
Libraries.  Agencies  must  also  establish 
procedures  for  periodically  reviewing 
their  information  dissemination 


programs.  Agency  information 
dissemination  plans  must  ask  whether 
the  agency  should  disseminate  a  given 
information  product  or  service  at  all;  if 
the  agency  is  already  disseminating  the 
product  or  service,  reviews  should  ask 
whether  the  agency  should  continue  to 
do  so;  or  wheOier  die  manner  or  medium 
of  dissemination  is  the  most  efficient, 
effective,  and  economical. 

In  addition,  agencies  must  establish 
procedures  to  ensure  compliance  with  44 
U.S.C.  1902,  which  requires  that 
government  publications  (defined  in  44 
U.S.C.  1901  and  repeated  in  Section  ek 
of  the  Circular)  be  made  available  to  the 
Federal  depository  libraries  through  the 
Government  Printing  Office.  The 
depository  libraries  provide  a  kind  of 
information  "safety  net"  to  the  public 
an  existing  institutional  mechanism  that 
guarantees  a  minimum  level  of 
availability  of  government  information 
to  all  members  of  the  public.  Providing 
publications  to  the  depository  library 
program  complies  with  the  law  and 
costs  executive  agencies  virtually 
nothing. 

b.  Information  Systems  and 
Information  Technology  Management, 
lias  subsection  states  policies 
concerning  the  planning,  acquisition, 
operation,  and  management  of  Federal 
information  systems  and  technology. 
The  Federal  information  systems  and 
technology  budget,  which  was  $14 
billion  in  FY  1985,  is  projected  to 
increase  at  a  rate  faster  than  that  of  the 
overall  Federal  budget.  With  outlays  at 
these  levels  and  agencies  becoming 
increasingly  dependent  upon 
information  technology  to  accomplish 
their  missions,  it  is  essential  that 
planning  processes  be  applied  to  the 
acquisition  and  application  of 
information  technology. 

(IJ.  Planning.  The  Paperwork 
Reduction  Act  mandates  a  stronger 
central  role  in  information  resources 
planning.  Specifically,  the  Act  requires 
that  OMB:  (1}  publish  a  five-year 
government-wide  automatic  data 
processing  and  telecommunications 
plan;  (2)  review  and  coordinate  agency 
proposals  for  the  acquisition  and  use  of 
information  technology;  and  (3)  promote 
the  use  of  the  technology  to  improve 
governmental  efficiency  and 
effectiveness.  In  order  to  meet  these 
objectives,  it  is  necessary  to  initiate  a 
government-wide  process  for  developing 
and  institutionalizing  information 
technology  planning  that  is  based  in 
agency  programs  and  missions.  The 
planning  must  also  be  tied  to  the  budget 
so  that  budgetary  decisions  derive  from 
plans,  and  conversely,  so  that  budgetary 
constraints  are  reflected  in  the  plans. 
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The  process  must  further  ensure  that 
sufficient  information  is  available  to  the 
central  agencies  to  enable  them  to 
mcHiitor  compliance  with  Federal 
pohcies  and  identify  ma^or  issues,      ^ 
including  cross-cutting  issues  where 
more  active  oentralized  planning  and 
management  may  be  apftropriate. 
Hence,  agencies  must  institute 
information  planning  processes  tied  to 
both  the  ocHidoct  of  programs  and  the 
preparatkm  of  tbe  agency's  budget 

(2)  and  (3).  Management  Controk  and 
Accountabiiity.  Basic  management 
controls  for  agency  information  systems 
are  fundamental  to  sound  information 
resout>ces  management  These  controls 
should  ensure  the  documentation  and 
periodic  review  of  major  information 
systems,  as  well  as  periodic  cost-benefit 
evaluation  of  orerall  information 
resources  managemsit  in  light  of  a^ncy 
missions.  In  order  to  provide  greater 
incentative  for  management  efficiencies, 
accountabiiity  for  information  systems 
should  be  vested  in  the  officials 
responsible  for  operating  the  programs 
that  the  systems  support. 

Program  managers  depend  upon 
information  systems  to  carry  out  their 
programs,  and  yet  frequently  they  do  not 
have  direct  control  over  the  technical 
and  operational  support  for  those 
systems.  Program  managers  often 
depend  upon  agency-  computer  centers 
or  contracted  service  organt5«jtions,  the 
heads  of  which  may  not  be  directly 
accountable  to  the  program  managers  in 
a  formal  organizational  sense.  Pro>gram 
managers  are  nonetheless  responsible 
for  conducting  their  programs  and.  to  the 
extent  successful  conduct  of  the 
programs  entails  support  from 
information  systems,  program  managers 
must  be  held  accountable  for  acquiring 
that  support.  The  responsibihties  of 
program  managers  are  therefore 
presumed  to  iadude  securing 
information  systems  support  as  needed, 
and  planning  for  contingencies. 
Technical  support  organizations  have  a 
concomitant  responsibility  to  meet  their 
commitments,  contractual  or  otherwise, 
to  their  program  clients,  but  the  program 
official  has  the  ultimate  responsibility 
for  delivering  a  program's  product  or 
service. 

(4)  and  (5J.  Sharing  Information 
Processing  Capacity,  OMB  Circular  No. 
A-121.  whidi  is  resditded  and 
superseded,  required  only  that  the 
holder  of  excess  automatic  data 
processing  capacity  share  such  capacity- 
Because  the  holder  of  excess  capacity 
has  little  uoentive  to  seek  opportunities 
for  sharing,  however,  tiie  new  policy 
reqoines  both  that  the  holder  share 
capacity  and  that  the  agency  seeking 


information  processing  capacity  fulfill 
its  needs  from  other  agencies  or  the 
private  sector,  whenever  possible, 
before  acquiring  Ae  new  capacity  itself. 
The  policy  establishes  an  order  of 
preference  in  meeting  needs — look  first 
to  existing  sources  before  acquiring  new 
capacity — but  is  not  intended  to  assert 
blindly  that  sharing^ir  commercial 
sources  are  the  sole  considerations. 
Agencies  must  also  consider  whether 
existing  sources  are  more  cost  effective 
and  whether  they  in  fact  will  meet 
agency  specific  needs,  ftocedural 
aspects  of  these  policy  statements  are 
found  in  Appendix  II. 

(6)  and  (7).  Life  Cycle  Costing:  and 
Avoiding  Dupiicatioa.  Agencies 
frequently  develop  information 
technology  incrementally,  through  a 
series  of  interim  upgrades,  without 
regard  for  longer  term  considerations 
such  as  the  information  systems'  iile 
cycle.  As  part  of  their  planning,  agencies 
need  to  consider  the  full  information 
system  life  cycle  when  detennining  the 
cost  of  information  technology.  While 
competitive  procurement  is  generally  to 
be  valued,  its  costs  should  be  taken  into 
account,  includiiig  the  coii  to  program 
effectiveness  of  unnecessarily  lengthy 
procurement  processes.  Other 
conditions,  such  as  the  need  for 
compatibility,  may  also  be  legitimate 
limitations  on  the  competitive  process. 
Similarly,  agency  planning  should 
ensure  that  information  systems  are  not 
unnecessarily  duplicative  of  systems 
available  elsewhere  in  goviernment  or 
from  the  private  sector. 

(8).  Software  Management  The 
prevailing  agency  practice  of  developing 
customized  computer  software  is  a 
source  of  inefficiency,  as  the  General 
Accounting  Office  and  others  have 
noted.  While  some  agency  applications 
can  only  be  satisfied  with  customized 
software,  the  tendency  to  prefer  custom 
development  is  excessively  costly  in 
terms  of  initial  development,  continued 
maintenance,  and  eventual  conversion 
to  new  technology,  because  it  requires 
the  agency  to  bear  the  full  cost  of 
developing  and  maintaining  the 
software  it  uses.  While  recognizing  that 
off-the-shelf  software  has  pitfalls.  smA 
as  uncertainty  of  continued 
maintenance,  managers  are  generally  to 
prefer  acquiring  generic,  off-the-shelf 
software  available  from  the  private 
sector  instead  of  developing  their  own. 

(91  Necessary  CompatibUHy. 
Agencies  often  acquire  technology  tkat 
is  incapable  of  oomitranicating  with 
other  syslents  with  which  the  agencies 
need  to  oomraunicate.  Compatibility 
among  information  syvteim  has 
consequently  emerged  as  a  si^iificant 


information  resources  management 
problem.  Agencies  must  acquire  or 
develop  information  systems  in  a 
manner  that  enhances  necessary 
compatibility.  The  quaUfier  "necessary" 
is  used  because  compatibility  is  not  an 
unrestricted  goal;  information  systems 
need  to  be  compatible  with  otliei 
systems  only  to  the  extent  that  Aey 
must  communicate  with  tfiose  systems. 

(10)  through  fl3).  Security.  Security  of 
information  sj^stems  means  both  the 
protection  of  information  while  it  is 
within  the  systems  and  also  the, 
assurance  that  the  systems  do  exactly 
what  they  are  supposed  to  do  and 
nothing  more.  Information  system 
security  entails  management  controls  to 
ensure  the  integrity  of  operations 
including  mdh  matters  as  proper  access 
to  the  information  in  the  systems  and 
proper  handling  of  input  and  output.  In 
this  sense,  security  of  information 
systems  is  first  and  foremost  a 
management  iMtie  and  orfy  secondly  a 
technical  problem  of  computer  security. 
The  recent  introduction  of  smaller  and 
more  powerful  computer  systems  and 
new  communications  technology  and 
transmission  media,  together  with  fte 
greater  involvement  of  end  users  in 
managing  information  resources,  have 
increased  the  potential  vutnerability  of 
Federal  information  systems  and  hence 
the  lerel  of  management  concern. 
Protecting  personal,  proprietaTy.  and 
other  sensitive  data  from  unauthomed 
access  or  misuse,  detecting  and 
preventing  computer  related  fraud  and 
abuse:  and  assuring  continuity  of 
operations  of  major  information  systems 
in  the  event  of  emergency  related 
disruptions  are  increasingly  serions 
pohcy  issues.  Policy  previoosly  found  in 
Transmittal  Memorandum  No.  1  to  OMB 
Circrfar  No.  A-71  is  here  revised; 
procedural  aspects  of  Ae  policy  are  in 
Appendix  111  to  the  Circular. 

The  General  Aocourtfing  Office 
reported  in  its  review  of  the  first-year 
imjJementation  of  the  Federal  Managers 
Financial  Integrity  Act  (FIA^  that 
internal  controls  in  automatic  data 
processing  systems  received  inadequate 
coverage  in  FIA  evaluations.  GAG  noted 
that  some  agencies  were  uncertain  of 
the  relationship  between  («l  OtJB 
Circular  No.  A-71.  Transmittal 
Memorandwn  No.  1,  Secwrity  of  Federal 
Automated  Information  Systems,  and  (b) 
OMB  Circular  No.  A-t23,  tetemal 
Control  Systems.  The  relationahip 
between  secimty  of  automated 
information  system  and  agency  internal 
control  reports  is  now  stated  cleaily  m 
Appendix  HI. 

Appendix  III  provides  a  mimraal  »et  of 
reqmements  for  the  se<arity  of  all 
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Federal  automated  information  systems. 
The  Appendix  also  requires  agencies  to 
incorporate  additional  requirements  for 
the  security  of  information  classified  for 
national  security  purposes,  in 
accordance  with  appropriate  national 
security  directives. 

(U)  Standards.  The  National  Bureau 
of  Standards.  Department  of  Commerce, 
develops  and  issues  Federal  Information 
Processing  Standards.  The  National 
Communication^ System  develops  and 
the  General  Services  Administration 
issues  Federal  Telecommunications 
Standards.  Some  standards  are 
mandatory  for  Federal  agencies,  while 
others  are  voluntary.  Agencies  may 
waive  the  use  of  Federal  standards 
under  certain  conditions  and  pursuant  to 
certain  procedures,  which  vary 
depending  upon  the  individual  standard. 
In  general.  OMB  strongly  recommends 
use  of  these  standards  government- 
wide.  Such  standards  can  contribute  to 
overall  government  economy  and 
efficiency  by  increasing  compatibility  in 
computer  and  telecommunications 
networks,  improving  the  transportability 
of  software,  and  enabling  computer 
systems  to  be  developed  using 
components  of  different.manufacturers. 
These  advantages  can  result  in  reduced 
procurement  costs  for  equipment  and 
services,  improved  competition,  and 
better  utilization  of  staff  training  and 
skills.  While  government-wide 
standards  can  result  in  management 
efficiencies,  agencies  should  be  mindful 
that  standards  can  also  have  the 
untoward  effects  of  regulations,  as  noted 
in  OMB  Circular  No.  A-119.  Agencies 
should  continuously  assess  relative 
costs  and  benefits  of  standards  and 
their  effects  upon  the  agency's 
accomplishment  of  its  mission.  Note 
also  that  national  security  directives 
prescribe  standards  for  computer 
security. 

(15)  Avoiding  Information  Technology 
Monopolies.  Many  agencies  operate  one 
or  more  central  information  technology 
facilities  to  support  agency  programs.  In 
these  agencies,  program  managers  are 
often  required  to  use  the  central 
facilities.  The  manager  of  such  a 
monopoly  facility  has  a  lesser  incentive 
to  control  costs,  since  he  or  she  has  a 
captive  clientele.  The  program  manager 
has  little  leverage  to  ensure  that 
information  processing  resources  are 
efficiently  allocated  since  he  or  she 
cannot  seek,  or  can  seek  only  with  great 
difficulty,  alternative  sources  of  supply. 
When  users  are  dependent  on  effective 
technology  support  to  perform  their 
functions,  control  over  selection  of 
facility  is  essential  and  consistent  with 
holding  users  responsible  for  producing 


their  government  information  products. 
To  provide  incentives  conducive  to  more 
businesslike  procedures  in  information 
technology  facilities,  agencies  should 
avoid  monopolistic  information 
processing  arrangements  and  should 
enter  into  them  only  if  their  cost 
effectiveness  is  clear  and  they  are 
subject  to  periodic  review.  Appendix  II 
speciBes  certain  procedures  with 
respect  to  this  policy. 

(16)  Cost  Recovery.  This  policy 
constitutes  a  revision  to  policy  stated  in 
OMB  Circular  No.  A-121.  Whereas 
Circular  No.  A-121  required  only  that 
costs  for  automatic  data  processing 
facilities  be  allocated  to  users,  agencies 
must  now  recover  the  costs  of 
information  technology  facilities  from 
government  users.  Viable  management 
of  a  large  information  technology  facility 
requires  that  managers  know  the 
amount  of  resources  devoted  to  each 
user  when  providing  services. 
Furthermore,  effective  management  of 
the  use  of  information  technology 
requires  that  the  user  have 
responsibility  for  and  control  over  the 
resources  consumed  by  use  of  the 
facility.  Experience  with  Circular  No.  A- 
121  showed  OMB  that  allocating  costs 
had  little  effect  on  agencies'  behavior 
recovering  costs  means  that  actual 
transfers  of  funds  will  take  place 
between  suppliers  and  users  of 
information  technology  facilities. 
Procedural  aspects  of  the  policy  appear 
in  Appendix  d. 

(17)  Coordination  with  State  and 
Local  Governments.  This  policy 
reaffirms  policy  previously  found  in 
OMB  Circular  No.  A-90,  Transmittal 
Memorandum  No.  1.  The  interagency 
group  that  worked  on  the  revision  of 
Circular  No.  A-90  recommended,  and 
OMB  agreed,  that  the  Circular  should  be 
rescinded  except  for  a  single  policy 
statement  prohibiting  Federal  agencies 
from  placing  unnecessary  restrictions  on 
the  information  systems  that  State  and 
local  governments  use  to  carry  out 
federally  financed  program  activities.   . 

(18)  Application  of  Up-to-date 
Information  Technology.  Recent 
availability  of  low  cost,  highly  efficient 
and  effective  electronic  information 
technology  can  greatly  increase  worker 
productivity  and  facilitate  operation  of 
Federal  agency  programs.  The  Circular 
states  a  predisposition,  based  in  the 
Paperwork  Reduction  Act.  in  favor  of 
applying  such  technology  to  the 
information  life  cycle  within  a 
responsible  management  context.  Two 
broad  areas  of  information  technology 
merit  further  discussion:  (1)  electronic 
information  collection  and 


dissemination,  and  (2)  end  user 

computing. 

— Electronic  Collection  and 
Dissemination  of  Information.  Federal 
agencies  are  moving  rapidly  to 
provide  for  collection  and 
dissemination  of  information  thrc  jgh 
electronic  media.  In  developing  this 
Circular,  OMB  considered  whether  it 
was  necessary  to  provide  specific 
policies  concerning  electronic 
collection  and  dissemination  of 
governmental  information.  OMB 
concluded  that,  except  for  the  general 
predisposition  in  favor  of  applying 
new  technological  developments  to 
information  resources  management, 
the  policies  that  apply  to  information 
collection  and  dissemination  in  other 
media  also  apply  to  electronic 
collection  and  dissemination.  It  is 
important,  however,  that  agencies 
'    recognize  the  necessity  of 

systematically  thinking  through  the 
application  of  policies  stated  , 

elsewhere  in  this  Circular  to 
electronic  collection  and 
dissemination  of  information.  For 
example,  when  developing  electronic 
collection  programs,  agencies  should 
give  particular  attention  to  issues  such 
as  privacy,  public  access,  and  records 
management.  When  developing 
electronic  dissemination  programs, 
agencies  should  ensure  that  access  is 
provided  to  each  class  of  users  upon 
reasonable  terms,  avoid  problems 
arising  from  monopolistic  control, 
ensure  maximum  reliance  upon  the 
private  sector,  and  take  necessary 
steps  for  cost  accounting  and  cost 
recovery. 
— End  User  Copiputing.  Federal 
agencies  are  also  moving  rapidly  to 
acquire  end  user  computing 
capabilities.  OMB  endorses  the 
managed  innovation  approach  to  end 
user  computing  presented  in  GSA's 
publication  Managing  End  User 
Computing  in  the  Federal  Government 
(June  1983).  Because  end  user 
computing  places  management  of 
information  in  the  hands  of  individual 
agency  personnel  rather  than  in  a 
central  automatic  data  processing    , 
organization,  the  Circular  requires 
that  agencies  train  end  users  in  their 
responsibilities  for  safeguarding 
information:  Appendix  III  deals  in 
part  with  the  security  of  end  user 
computing. 

Section  9.  Assignment  of 
Responsibilities 

This  section  assigns  responsibilities 
for  the  management  of  Federal 
information  resources  addressed  in  this 
Circular.  OMB  Circular  No.  A-71  is 
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rescinded  and  its  contents  are  revised 
and  incorporated  into  this  section  along 
with  responsibilities  assigned  under  the 
Paperwork  Reduction  Act;  Section  111  of 
the  Federal  Property  and  Administrative 
Ser\'ices  Act,  as  amended;  and 
Executive  Order  No.  12046.  Certain 
assignments  of  responsibihty  from  OMB 
to  other  agencies,  as  noted  below,  are 
also  included.  Following  are  principal 
noteworthy  aspects  of  this  section. 

Responsibihty  for  Managing 
Information  Resources.  Statement  9a(l) 
is  a  key  element  in  the  Circular  because 
it  establishes  that  the  locus  of 
responsibility  for  actual  management  of 
Federal  information  resources  is  the 
head  of  each  agency.  This  means,  for 
example,  that  the  determination  of  what 
is  "necessary  for  the  proper 
performance  of  agency  functions"  with 
respect  to  information  creation  or 
collection  (8a(l)]  and  information 
dissemination  (8a(9)]  lies  with  the  head 
of  the  agency.  In  the  Circular  OMB  sets 
the  policy  framework  within  which  such 
determinations  are  to  be  made  and  the 
standards  and  provisions  for  reviewing 
the  determinations,  but  the  management 
decisions  and  their  implementation 
belong  properly  with  the  agency  holding 
the  information  resources. 

Triennial  Reviews.  The  Paperwork 
Reduction  Act  provides  that  the  Director 
of  OMB  ".  .  .  shall,  with  the  advice  and 
assistance  of  the  Administrator  of 
General  Services,  selectively  review,  at 
least  once  every  three  years,  the 
information  management  activities  of 
each  agency  to  ascertain  their  adequacy 
and  efficiency."  (44  U.S.C.  3513)  The 
Administrator  of  Information  and 
Regulatory  Affairs,  OMB,  and  the 
Deputy  Administrator  of  the  General 
Services  Administration,  in  an  exchange 
of  correspondence  dated  June  13  and 
July  22, 1,983,  concurred  that  GSA  has 
the  necessary  statutory  authority  to 
conduct  reviews  of  Federal  agency 
information  resources  management 
activities.  Separate  triennial  reviews  of 
agency  activities  by  OMB  and  GSA 
would  be  unnecessarily  duplicative. 


which  would  not  be  consistent  with  the 
Act.  Accordingly,  the  triennial  reviews 
conducted  by  GSA  will  be  designed  to 
meet  OMB's  requirements  under  the 
Paperwork  Reduction  Act  as  well  as 
GSA's  own  needs. 

Senior  Officials  for  Information 
Resources  Management  In  accordance 
with  44  U.S.C.  3S0e(b)  and  5  CFR  1320.8, 
agencies  are  required  to  designate  a 
senior  official  to  carry  out 
responsibilities  under  the  Paperwork 
Reduction  Act.  The  designation  of  the 
ofRcial  is  intended  to  assure  clear 
accountability  for  setting  policy  for 
agency  information  resources 
management  activities,  provide  for 
greater  coordination  among  the  agency's 
information  activities,  and  ensure 
greater  visibility  of  such  activities 
within  the  agency.  The  responsibilities 
of  the  senior  official  for  information 
resources  management  were  identified 
in  OMB  Bulletin  No.  81-21,  which  has 
expired.  Those  responsibilities  are  now 
estabished  in  this  Circular. 

International  Information  Policy.  The 
Circular  deals  with  the  management  of 
information  resources  held  by  the 
Federal  government.  While  the  creation, 
collection,  processing,  transmission, 
dissemination,  use,  storage,  and 
disposition  of  information  by  the 
Federal  government  has  international 
ramifications.  Federal  government 
information  resources  management 
policy  is  not  the  same  as  "U.S. 
information  policy,"  which  refers  to  U.S. 
national  interests  in  the  information 
field  vis-a-vis  the  policies  and  interests 
of  other  nations.  The  Circular  formally 
acknowledges  this  distinction  and 
assigns  responsibilities  for  international 
information  policy  only  insofar  as  it 
relates  to  Federal  government 
information  resources  management 
policy. 

•  Timely  Technology  Procurement 
Inherent  in  effective  management  of 
information  technology  is  the  ability  of 
program  managers  to  acquire  technology 
in  a  timely  manner.  GSA  is  assigned  the 
responsibility  in  Section  9  to  develop 


criteria  that  will  streamline  procurement 
procedures  and  delegate  prociirement 
authority  to  agencies  that  comply  with 
those  procedures.  All  Federal  agencies 
are  directed  in  Section  9  to  develop 
internal  policies  and  procedures  that 
further  provide  for  timely  acquisition  of 
information  technology. 

Records  Management  The  Paperwork 
Reduction  Act  makes  the  management 
of  Federal  records  an  integral  part  of 
information  resources  management 
While  no  new  policies  are  embodied  in 
this  Circular,  responsibilities  have  been 
assigned  in  order  to  ensure  that  agency 
records  management  programs  are 
considered  within  the  context  of  Federal 
information  resources  management 

Section  10.  Oversight 

The  broad  scope  of  the  Circular 
dictates  a  strategy  of  focusing  oversight 
on  a  series  of  as]}ect8  of  information 
resources  management  rather  than  on  a 
single  comprehensive  reporting  scheme. 
OMB  intends  to  use  existing 
mechanisms,  such  as  the  fiscal  budget 
information  collection  budget  and 
management  reviews,  to  examine 
agency  compliance  with  the  Circular. 
For  example,  during  1984  the 
management  reviews  for  the  FY  1986 
budget  year  concentrated  on  five  cross- 
cutting  information  issues:  overall 
information  resources  management 
strategy,  telecommunications,  software 
management  "electronic  filing,"  and 
end  user  computing.  OMB  issued  data 
call  bulletins  requesting  information 
specific  to  these  issues,  targeted  the 
issues  for  special  attention  during  the 
management  reviews,  and  requested 
individual  agencies  to  submit 
management  improvement  plans  on 
specific  aspects  of  the  issues.  Pursuit  of 
this  kind  of  selective  oversight  strategy 
permits  OMB  and  the  agencies  the 
flexibility  to  shift  the  focus  of  oversight 
as  information  issues  and  the 
technological  environment  change. 

(FR  Doc.  S5-30330  Filed  12-23-65;  8:45  am] 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  section  502(b)  of  the  Trade  Act  of  1974  (the  Trade  Act)  (19 
U.S.C.  2462(b)),  as  amended,  and  section  604  of  the  Trade  Act  (19  U.S.C.  2483). 
I  have  determined  that  it  is  appropriate  to  provide  for  the  termination  of 
preferential  treatment  imder  the  Generalized  System  of  Preferences  (GSP)  for 
articles  which  are  currently  eligible  for  such  treatment  and  which  are  import- 
ed from  Portugal.  Such  termination  is  the  result  of  the  accession  of  Portugal  to 
the  European  Economic  Commimity.    > 

2.  Section  502(b)  of  the  Trade  Act  specifies  that  member  states  of  the 
European  Economic  Community  are  ineligible  for  such  preferential  treatment 
under  the  GSP. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States  of  America,  including  but  not  limited  to  sections 
502(b)  and  604  of  the  Trade  Act.  do  proclaim  that: 

(1)  General  headnote  3(e)(v)(A)  to  the  Tariff  Schedules  of  the  United  States 
(THSUS),  listing  those  countries  whose  products  are  eligible  for  benefits  of  the 
GSP.  is  amended  by  striking  out  "Portugal." 

(2)  No  article  the  product  of  Portugal  and  imported  into  the  United  States  after 
the  effective  date  of  this  proclamation  shall  be  eligible  for  preferential  treat- 
ment under  the  GSP. 

(3)  The  modifications  to  the  TSUS  made  by  this  proclamation  shall  be 
effective  with  re^spect  to  articles  both:  (1)  imported  on  or  after  January  1. 1976. 
and  (2)  entered,  or  withdrawn  from  warehouse  for  consimiption.  on  or  after 
January  1, 1986. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  20th  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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51250. 51521,  52327-52328 

52 52460,  52461 

61 51251 

180 49690.51856 

261 50789 

305 „ 51 196 

306 51 205 

712. 50910 

ri"6.. 50910 

799 .........51683.51857 

Propo— d  RuHi: 

51 5241 8 

52 ........51262.  51887.  52336 

60 49442 

61  ..„....■.; _ k  52422 

81..; ;.„ 51418.  51887 

86...... ...- 51 559 

1 22... J. 49904 

124 ™ 49904 


1 25 49904 

1 31 52540 

141 ; 49423 

1 66 50643 

1 80 49705.  50643 

261 51 264 

264 51 264 

265 51264 

271 49561,  49947.  49949 

766 51 794 

798 52338 

799 49863.  51888.  52338 

41CFR 

101-40 „ 49551.  49845 

42CFR 

52a. , 49692 

75 5071 0 

405 501 W 

41 2 49930 

432 49389 

433 _... 49389 

ProposMi  RirtM: 

405.. 51418 

43  CFR 

2740 50298 

291 0 50298 

41 00 _:. 51 522 

PuMtc  Land  Orttors: 

6610  (Coaectedby 

661 1 ) 501 65 

661 1  ..„ _ 50165 

PropoMdRuteK 

4 51711 

11 52126 

431 „.  49563 

44  CFR 

64 49390.  5061 7 

65. 50789.  50790 

67... „....  50791 

205 50618 

PropoMd  RuIm: 

67 49951.  50810 

205 49959 

45  CFR 

96 49552 

305 .49392 

46  CFR 

1 0 „ 52329 

308 501 65 

309 ..„ 501 65 

PropoMd  RuIm: 

38 49563 

1 51 49563 

252 52338 

572 51418 

47  CFR 

1 51 522 

2 52330.  52462 

22 ; 50167.  51522 

31 50910 

43 50910 

68 .49930 

69 50910 

73 49392.  49553.  50916. 

51528.51685 

76 52462 

87 49554 

97 49555 

ProposAO  Riiwsr 

Ch.  1 50316.  51893 


2 _ 51420 

21 51420 

22..„ 50181 

43 49423 

64 50182 

68 51893 

69 50183 

73 49426-49428,  49565. 

49566.  49707,  49863,  50329, 

5 1 265-5 1 269.  5 1 432-5 1 434. 

51560-51562.51564,51712- 

51717 

74 51420 

78 51420 

94 51420 

100 52543 


.49429 
.52544 
„ 49576 


48  CFR 

4 

5 

6 

7 

10 

13 

15 

17.. 

19.J 

34 

52 

513 


52428 

52428 

52428 

52428 

52428 

52428 

52428 

52428 

52428 

52428 

52428 

....... *..  51394 

514 ^ 50169 

536 50170 

552 501 70 

553 „ 51394 

701 50301 

702 50301 

705... 51395 

706 51395 

715 50301 

728 „ 50301 

731 50301 

732 50301 

737 50301 

750.- 50301 

752 5030t 

753 50301 

PfODO— d  RuIm: 

Oh.  5 50502 

31 49662.  51776.  52727 

501 51435 

504 51435 

514 „ 51435 

51 5 51435 

519 51435 

553 _ 51435 

5242 49819 

5252 49819 

5350 49708 


49  CFR 

1 

90 

171 

173 


52467 

49930 

49393 

49649 

1 75 49393 

212... 50888 

21 7 50888 

218 50888 

219 50888 

225 50688 

391 49649 

PrapoMd  RuIm: 

Ch.  X 51565 

1 71 49666 

1 73 49666 

1 77 ..  49666 

1 78 „ 49666 

180 49668 

182. 49429,  49575 


195 

571.;.... 
1039.. 

50CFR 

17 „..  50304.  50726.  50792. 

512S1. 51867 

1 8... 52348 

20 49695 

216 49696 

227 51252 

61 1 49652 

652 49852.  49931.  51533. 

51870 

663 _ 50309 

671 49653.  50793.  51533 

675 49652 


14 _ _ 49709 

17 49868.  49967,  49970. 

50646. 51565. 51718, 51894 

18 - 49577 

20. 49670 

80 50185 

651: 49582.  51436 

652. 51435 

655 50186 

658 50926 

663...;....... 49590.  51436 

LIST  OF  PUBLIC  LAWS 


Last  list  Decembef  23. 

This  is  a  continuing  list  of 
public  biits  from  the  currenl 
session  of  Congress  wttich 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  pwtanl 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws') 
from  the  SuperinterKtont  of 
Documents,  U.S.  Govemmert 
Printing  Office,  Washingtoa 
DC  20402  (phone  202-275- 
3030). 

HJ.  Res.  465/Piib.  L.  99- 
190 

Makir^g  further  continuing 
appropriations  for  the  fiscal 
year  1966,  and  tor  other 
puiposes.  (Dec.  19.  1965) 

HJt  1789/Piib.  I-  •9-191 

Relating  to  the  authorization 
of  appropriations  for  certain 
components  of  tne  National 
WidWe  Refuge  System.  (Dec. 
19.  1965:  2  pages)    Price: 
$1.00 

HJt  3735/Pub.  L  St-ltt 

To  designate  ttie  pedestrian 
walkway  crossir>g  ttte  Potomac 
River  at  Harpers  Ferry 
National  Historical  Park  as  ttie 
"Goodtoe  E.  Byron  Memorial 
Pedestrian  Wakway".  (Dea 
19.  1985;  1  page)    Price: 
$1.00 

HJ.  Res.  424/PubL  L.  9»- 
t«S 

To  desigrate  the  year  of  1 
as  the  "Year  of  the  Ftae". 
(Dec  19.  1965;  2  pages) 
Price:  $1.00 
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in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 
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The  FMaral  RagMtr,  published  daHy,  is  the  official  publication 
for  notifying  the  public  of  proposed  and  final  regulations.  It  is  the 
tool  for  you  to  use  to  partidpala  in  the  rulemaking  process  by 
commenting  on  the  proposed  regulations.  And  it  keeps  you  up 
to  date  on  the  Federal  reguiatfons  currently  in  effect 

Mailed  monthly  as  part  of  a  Federal  neglataf  subscription  are: 
the  LSA  (List  of  CFR  Secttons  Aflected)  which  leads  users  of  the 
Coda  of  Fadaral  Regulations  to  ameridatory  actions  pui)lished  in 
the  daily  Fedsrai  Regislar;  and  the  cumulative  Federal  f 
Index. 

The  Code  of  Fedafal  Regulatlona  (CFR)  comprising 
approximately  1 85  volumes  contains  the  annual  codifKation  of  the 
final  regulations  printed  in  the  Federal  Bagistar.  Each  of  the  SO 
titles  is  updated  anrHjalty.  \ 

Subacrlption  Pricea:  I 
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e  One  year  as  issued:  $300  domestic;  $375  foreign 
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e  One  year  as  issued:  $145  dontestk:;  $18125  fbreign 

•  Six  months:  $72.50  domestk:;  $90£5  fore^ 

•  Code  of  Federal  Regulationa 
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•  One  year  as  issued:  $550.00  domestk:;  $687.50  fbreign 

•  Single  volumes:  Individually  priced. 

>  24x  MIcfoflclia  Fonnal: 

e  Current  year  (as  Issued):  $185  domestic:  $231 .25  foreign 

•  Prevtous  year's  full  set  (single  shipment): 
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'^S      "^^       "^ 
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BrMkigs  on  How  To  Um  tho  Fwtoral 

For  infonnation  on  briefings  in  Washington,  EKX  tee 
announcement  on  the  inaide  cover  of  this  isaue. 


Selected  Subjects 


Achnlnlstrative  Practico  and  Procodura 

Equal  Employment  Opportunity  Commission 
Postal  Rate  Commission 

Air  Pollution  Control 

Environmental  Protection  Agency 

Animal  Druga 

Food  and  Drug  Administration 

Antn>iotlC8 
Food  and  Drug  Administration 

Aviation  Safety 

Federal  Aviation  Administration 

Bridgaa 

Coast  Guard 

Crop  Inauranca 

Federal  Crop  Insurance  Corporation 

Education 
Veterans  Administration 

Exporta 

International  Trade  Administration 

Govammant  Procuramant 

Agency  for  International  Development 
General  Services  Administration 

Govammant  Property 

General  Services  Administration 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  reguJations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
Ihey  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  w^ill  be  furnished  by  mail  to  subscribers 
for  S300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  Sfl.50  for  each 
is.<iue.  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Qte  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345.  . 
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Animal  Plant  Health  Inspection  Service 

Radio  Broadcasting  \ 

Federal  Communications  Commission 

Reporting  and  Recordlcaeping  Requirements 

Customs  Service 

Television  Broadcasting  \ 

Federal  Communications  Commissicn 

Trade  Practices  5 

Federal  Trade  Commission 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and 
Code  of  Federal  Regulations.  I 

WHO:         The  Office  of  the  Federal  Register.  ' 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours] 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents.  | 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  January  17;  at  9  am. 


WHERE: 


RESERVATIONS: 


Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 

1100  L  Street  NW..  Washington,  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


Y 


I 


NOTE:  TTiere  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  thi^  briefing. 
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Energy  Department 

RULES 

See  also  Economic  Regulatory  Administration: 

S2780 

Acquisition  regulations 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service; 
Federal  Crop  Insurance  Corporation. 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 

products: 

52835 

Federal  Energy  Regulatory  Commission;  Hearings 

and  Appeals  Office,  Energy  Department. 

NOTICES 

Floodplain  and  wetlands  protection;  environmental 

review  determinations:  availabihty,  etc.: 

Strategic  Petroleum  Reserve  Seaway  Complex. 

TX 

Environmental  Protection  Agency 

RULES 

52760 

African  swine  fever 
PROPOSED  RULES 

Water  pollution:  effluent  guidelines  for  point  source 

categories: 

. 

Plant-related  quarantine,  domestic: 

52775 

Nonferrous  metals  manufacturing:  correction 

S2782 

Sharwil  avocados  from  Hawaii;  comment  period 
~  reopened  and  hearings 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 

Census  Bureau 

52880 

Perchloroethylene 

NOTICES 

Air  quality  implementation  plans;  approval  and 

Surveys,  determinations,  etc.: 

promulgation;  various  States: 

52810 

Retail  sales  and  inventories;  annual 
dvN  RiQttts  Comnrission 

52805 

Alabama 

NOTICES 

Pesticide  registration,  cancellation,  etc.: 

NOTICES 

52852 

E.I.  du  Pont  de  Nemours  &  Co.  et  al. 

Meetings;  State  advisory  committees: 

52849 

Sumitomo  Chemical  Co.,  Ltd.,  et  al. 

S2810 

Michigan 

Pesticide,  food,  and  feed  additive,  petitions: 

52810 

New  Hampshire 

52850 

Rhone-Poulenc  Inc.,  et  al. 

52810 

Pennsylvania 
Coast  Guard 

52851 

Union  Carbide  Agricultural  Products  Co.,  Inc..  et 
al. 
Pesticides;  temporary  tolerances: 

RULES 

52850 

Diethatyl-ethyl 

Drawbridge  operations: 

52773 

Louisiana 
PROPOSED  RULES 

Merchant  marine  officers  and  seamen: 

Equal  Employment  Opportunity  Commission 

RULES 

Employment  discrimination: 

52806 

Licensing  of  maritime  personnel,  officers,  and 
operators  for  mobile  offshore  drilling  units; 
hearings 

Commerce  Department 

See  Census  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 

52773 

Charges;  designation  of  State  and  local  fair 
employment  practice  agencies  (706  agencies); 
North  Carolina 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Administration. 

52763 
52765 

Collins 
Lockheed 

Customs  Service 

52766 

McDonnell  Douglas 

PROPOSED  RULES 

.   52767 

Control  zones  and  transistion  areas 

52799 

Reporting  and  recordkeeping  requirements 

PROPOSED  RULES 

Airworthiness  directives: 

Defense  Departntent 

52792 

Boeing 

See  Navy  Department. 

52793, 
52794 

British  Aerospace  (2  documents) 

Drug  Enforcement  Admintetration 

52795- 

Transition  areas  (3  documents) 

NOTICES 

52797 

Registration  applications,  etc.: 

52871 

Zoll,  Daniel  R.,  M.D. 
Economic  Regulatory  Administration 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

• 

NOTICES 

Natural  gas  exportation  and  importation  petitions: 

52776 

South  Carolina 
Television  and  radio  broadcasting: 

52839 

Energy  Marketing  Exchange,  Inc. 

52777 

Construction  of  broadcast  stations:  permits 

IV 
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Television  broadcasting: 
52808        Cable  television  service;  mandatory  signal 
carriage  rules,  extension  of  time 

Television  stations:  table  of  assignments: 
52806         California 

Federal  Crop  Insurance  Corporation 

RULES 
52759     Combined  crop  insurance  regulations 

Crop  insurance;  various  commodities: 
52757         Forage  production,  peas,  wheat,  etc.;  interim 

PROPOSED  RUUS 

Crop  insurance;  various  commodities: 
52782         Sugar  beets 
52788        Tobacco 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
52768r-       Pipelines;  interstate  transportation  of  gas  for 
52770         others;  effects  of  partial  wellhead  decontrol: 
clarification,  etc.  (6  documents) 

NOTICES 

Environmental  Statements;  availability:  etc.: 
52841         Salmon  River  Basin,  ID 

ftearings,  etc.: 

52840  Bangor  Hydro-Electric  Co.  (2  documents) 

52841  Dayton  Power  &  Light  Co. 

52841  Natural  Gas  Pipeline  Co.  of  America' 

52842  Western  Massachusetts  Electric  C6. 

Federal  Reserve  System 

NOTICES 

52853  Agency  information  collection  activities  under 
OMB  review 

Bank  holding  company  applications,  etc.: 

52854  Bank  of  New  England  Corp. 
52856         Central  Bancsharos.  Inc.;  correction 
52854         First  United  Bancorp 

52853  Keystone  Bancshares.  Inc. 

52854  Miami  Corp.  et  al. 
52853  Mitsubishi  Bank  Ltd.  et  al. 

52855  Texas  American  Bancshares  Inc..  et  aK 
52855  United  Bancorp  of  Kentucky,  Inc..  et  al. 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
52767         Brog.  Larry 


Fisti  and  wildlife  Service 

RULES 

Importation,  exportation,  and  transportation  of 
wildlife: 
Import/export  license  fees;  etc. 

PROPOSED  RULES 

Importation,  exportation,  and  transportation  of   ' 
wildlife: 

Humane  and  healthful  transportation  to  U.S.  of 

wild  animals  and  birds;  correction 


52886 


52809 


52772 


52771 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Tioxidazole  granules 
Human  drugs: 

Antibiotic  drugs;  nystatin  tablets 


NOTICES  < 

Human  drugs: 

52857  Combid  spansules  '   *"" 
52856         Single-entity  coronary  vasodilators;  deadline 

extended 

General  Services  Administration 

RULES 

Acquisition  regulations  (GSAR): 

52780  Foreign  acquisitions;  dollar  threshold  for 
applicability  of  Trade  Agreements;  temporary 

PROPOSED  RULES 
Property  management: 
52806        Debarment,  suspension  and  ineligibility  of 

contractors  who  purchase  Federal  personal 

property  '  ^ 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Human 
Development  Services  Office;  National  Institutes  of 
Health.  t 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES  ^ 

Applications  for  exception:     |         " 
52842,        Decisions  and  orders  (2  docaments) 
52844 
52847     Special  refund  procedures:  implementation  and 

inquiry 

Housing  and  Urt>an  Developreent  Department 

RULES  ^ 

Acquisition  regulations:  | 

52781  Competition  in  contracting,  etc.;  interim;  effective 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  414, 416,  418, 419, 420, 
421,  423.  424,  425,  426,  427,  428,  431. 
432,  433,  435,  437,  438,  447  and  448 

(Docket  No.  301 5S] 

Crop  Insurance  Regulations;  Various 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Forage  Seeding,  Pea,  Wheat,  Barley, 
Grain  Sorghum,  Cotton,  Flax,  Rice, 
Peanut,  Combined  Crop,  Oat,  Sunflower, 
Soybean,  Corn,  Dry  Bean,  Tobacco 
(Quota  Plan),  Canning  and  Freezing 
Sweet  Com,  Canning  and  Processing 
Tomato,  Popcorn,  and  ELS  Cotton  Crop 
Insurance  Regulations  (7  CFR  Parts  414, 
416,  418,  419,  420,  421,  423,  424,  425,  428, 
427,  428,  431.  432,  433,  435,  437,  438,  447. 
and  448  respectively),  effective  for  the 
1985  calendar  year  only,  by  extending 
the  date  for  filing  contract  changes 
specified  in  the  policies  for  insaring  such  i 
crops.  The  intended  effect  of  this  rule  is 
to  provide  additional  time  in  which  to 
file  changes  made  in  the  Actuarial 
Tables  for  such  crops.  The  authority  for 
the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

DATES:  Effective  date:  December  31, 
1985. 

Comment  date:  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
February  24, 1988,  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
interim  rule  should  be  sent  to  the  Office 
of  the  Manager.  Federal  Crop  Insurance 
Corporation,  Room  4096,  South  Building, 


U.S.  Department  of  Agriculture. 

Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPI^MENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures. 

Merritt  W.  Sprague.  Manager,  FCIC. 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies,  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Section  16  of  the  policy  for  each  of  the 
crops  affected  (Section  7  of  Combined 
Crop)  provides  that  any  changes  in  the 
contract  must  be  placed  on  file  in  the 
service  office  by  a  certain  date.  The 
contract  consists  of  the  application,  the 
policy,  and  the  actuarial  table.  Due  to 


the  workload  involved  in  making 
changes  on  the  Actuarial  Table  of  each 
crop  insured  in  each  county  where  such 
insurance  is  offered  requires  that  in  the 
counties  where  changes  in  the  contract 
must  be  on  file  by  December  31. 1985. 
the  date  must  be  extended  to  January  20, 
1986. 

FCIC  is  currently  reviewing  the 
actuarial  tables  for  the  regulations 
referred  to  herein  to  determine  whether 
the  adequacy  of  current  actuarial 
structures  and  rates  levels  offered  under 
each  crop  insurance  policy  are 
consistent  with  sound  actuarial 
principles  and  if  not  to  make 
adjustments  where  necessary.  This  is  an 
annual  review  conducted  on  all  crops. 
The  amount  of  work  involved  is  such 
that  these  reviews  will  not  be  completed 
prior  to  the  date  for  filing  such  actuarial 
data  in  the  service  offices  for  the  crops 
and  counties  involved  unless  the  filing 
date  is  extended. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  and  certifies  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  rule  without 
providing  for  a  period  for  public 
comment  before  such  publication. 
Without  this  review,  the  statutory 
mandate  that  the  program  be  actuarially 
sound  could  not  be  met.  The  workload 
involved  in  these  actuarial  changes  will 
not  permit  filing  of  these  actuarial  tables 
by  the  present  contract  change  date  of 
December  31. 

There  is  not  sufficient  time  to  provide 
for  public  comment  and  implement  these 
changes  prior  to  December  31.  It  has 
been  determined  that  the  date  by  which 
such  changes  are  required  to  be  placed 
on  file  in  the  service  office  will  be 
extended  from  December  31. 1985.  until 
January  20. 1986.  and  made  effective  for 
the  1985  calendar  year  only  for  Forage 
Seeding.  Peas,  Wheat.  Barley.  Grain 
Sorghum,  Cotton.  Flax,  Rice.  Peanuts, 
Combined  Crop.  Oats,  Sunflowers, 
Soybeans,  Com,  Dry  Beans,  Tobacco 
(Quota  Plan),  Canning  and  Freezing 
Sweet  Com,  Canning  and  Processing 
Tomatoes,  Popcorn,  and  ELS  Cotton. 

The  changes  in  the  actuarial  tables  for 
the  crops  affected  by  this  rule  may  be 
beneficial  in  some  instances  and 
detrimental  in  others.  All  policyholders 
should  be  aware  of  the  changes  in  the 
actuarial  table  affecting  their  individual 
crop  insurance  contract  and  of  the 
additional  time  provided  for  FCIC  to  file 
such  changes. 
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FCIC  is  soliciting  public  comment  on 
this  rule  for  60  days  after  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  in  order  that  any 
amendment  made  necessary  by  public 
comment  may  be  published  in  the 
Federal  Register  as  quickly  as  possible. 

Any  comments  received  pursuant  to 
this  rule  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4096,  South  Buidling,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Parts  414,  416. 
418.  419. 420, 421.  423.  424. 425.  426,  427. 
428, 431. 432. 433, 435. 437. 438, 447.  and 
448. 

Crop  insurance.  Forage  seeding,  Pea, 
Wheat,  Barley,  Grain  sorghum.  Cotton, 
Flax,  Rice,  Peanut,  Combined  crop.  Oat, 
Sunflower,  Soybean,  Com,  Dry  Bean, 
Tobacco  (Quota  Plan),  Canning  and 
freezing  sweet  com.  Canning  and 
processing  tomato.  Popcorn,  and  ELS 
Cotton. 

Interim  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Forage  Seeding,  Pea, 
Wheat,  Barley,  Grain  Sorghum,  Cotton. 
Flax.  Rice,  Peanut,  Combined  Crop,  Oat, 
Sunflower,  Soybean,  Com,  Dry  Bean. 
Tobacco  (Quota  Plan],  Canning  and 
Freezing  Sweet  Com,  Canning  and 
Processing  Tomato,  Popcorn,  and  ELS 
Cotton  Crop  Insurance  Regulations, 
effective  for  the  1985  calendar  year  only 
(7  CFR  Parts  414,  416,  418,  419,  420,  421. 
423,  424,  425,  428,  427.  428.  431,  432,  433, 
435.  437,  438. 447.  and  448.  respectively) 
in  the  following  instances: 

1.  The  Authority  citations  for  7  CFR 
Parts  414,  416,  41&  419,  420,  421.  423.  424. 
425,  426.  427,  428,  431,  432,  433,  435,  437, 
438,  447,  and  448  continue  to  read  as 
follows: 

Antfaority:  Sees.  506,  516,  Pub.  L  75-43a  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

2.  7  CFR  418.7(d)16, 419.7(d)16,  and 
427.7(d)16  are  revised  to  read  as  follows: 


Application  and 


H  418^7,419.7  and  427.7 
poNqf. 

***** 

(d)  *  *  * 

ISl  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  ofTered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 


December  31  preceding  the  cancellation  date 
for  counties  with  an  April  15  cancellation 
date  (January  20, 1986,  for  the  1985, 1986 
transition]  and  by  May  31  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  change  %vill  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract 

3.  7  CFR  416.7(d)16,  423.7{d)16, 
428.7(d)16.  433.7(d)16,  433.7(d)18.  and 
447.7(d)18,  are  revised  to  read  as 
follows: 

§§  416.7. 423.7, 428.7, 433.7. 437.7  and  447.7 
Application  and  poNcy. 

(d)  •  •  •       I  • 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  date 
(January  20, 1986.  for  the  1985, 1988 
transition).  Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

4.  7  CFR  414.7(dJ16  is  revised  to  read 
as  follows:        . 

§  414.7    Application  and  poNcy. 
•         *         •         •         • 

(d)  •  •  •        I 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your 
amount  of  insurance  is  no  longer  offered,  the 
actuarial  table  will  provide  the  amount  of 
insurance  which  you  are  deemed  to  have 
elected.  All  contract  changes  will  be 
available  at  your  service  office  by  December 
31  for  counties  with  an  April  15  cancellation 
date  (January  20, 1986.  for  the  1985, 1986 
transition)  and  by  April  30  for  all  other 
counties.  Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

5.  7  CFR  420.7(d]16,  421.7(d)16. 
424.7(d)16.  425.7(d)18.  431.7(d)16. 
432.7(d)16,  and  438.7(d)16  are  revised  to 
read  as  follows: 

§§  420.7,  421.7,  424.7,  425.7,  431.7, 43Z7, 
and  438.7    Application  and  poHcy. 

(d)  •  •  • 

16.  Contract  changes. 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  mhU 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  the  cancellation  date 
for  counties  with  an  April  15  cancellation 
date  (January  Za  1986,  for  the  1985, 1986 


transition)  and  by  November  30  preceding  the 
cancellation  date  for  all  other  counties. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

*  •         «         •         * 

6.  7  CFR  426.7(b)e  is  revised  to  read  as 
follows: 

S426.71    Thapolcy. 

(b)  *  *  * 

6.  In  lieu  of  section  16  of  the  applicable 
crop  policies,  we  may  change  any  terms  and 
provisions  of  the  contract  from  year  to  year.. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date  (January  20, 1986,  for  the 
1985, 1986,  transition).  Acceptance  of  any 
change  will  be  conclusively  presumed  in  the 
absence  of  any  notk;e  from  you  to  cancel  the 
contract. 
***** 

5.  7  CFR  435.7(d)16  is  revised  to  read 
as  follows: 

S  435.7    Application  and  poHcy. 

*  *        •         •         • 

(d)  •  *  •       i 

16.  Contract  chaR^ 

We  may  change  my  terms  and  provisions    ' 
of  the  contract  from  year  lo  year.  All  contract 
changes  will  be  available  at  your  service 
office  by  December  31  preceding  the 
cancellation  date  except  that,  for  the  1985, 
1986  transition  only,  all  contract  changes  will 
be  available  at  your  service  office  by  January 
20, 1986.  Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 

*  *        *        •  N     •  » 

'  5.  7  CFR  448.7(dJ  16  is  revised  to  read 
as  follows: 

§448.7    Application  and  poAcy. 

J»        *        ♦        *  t     * 

16.  Contract  changes 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
November  30  preceding  the  cancellation  data 
except  that,  for  the  1985, 1986.  transition  only, 
all  contract  changes  will  be  available  at  your 
service  office  by  January  20, 1988. 
Acceptance  of  any  change  will  be 
conclusively  presumed  in  the  absence  of  any 
notice  from  you  to  cancel  the  contract. 
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Done  in  Waahington.  DXl.  on  December  &, 
1985. 

Edwmi  Hsws, 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  86-30466  Filed  12-24-85;  S:4&  am] 


7  CFR  Part  426 

[Amdt  No.  2;  Docket  No.  29S1S1 

Coibiblifed  Crop  Inaurance  Regulatfona 

AOiNCv:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 


aumsawv.  The  Federal  Crop  Insurance 

Corporation  (FCIC)  hereby  amends  the 
Combined  Crop  Insurance  Regulations 
(7  CFR  Part  428),  effective  for  the  1988 
and  succeeding  crop  years  by  revising 
and  reissuing  S  426.7.  The  intended 
effect  of  this  rule  is  to:  (1)  Change  to  a 
mandatory  "Actual  Production  History" 
(APH)  basis  by  removing  the  Premium 
Adjustment  Table  afid  providing  for 
cancellation  for  not  furnishing  records; 
and  (2)  change  the  method  of  computing 
indemnities  when  acreage,  share,  or 
practice  is  underreported.  The  authority 
for  the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

EFFECTIVC  DATE:  December  31, 1965. 

FOR  nnrrHCR  mFomwATKM  contact; 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  fteed, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  25, 1990. 

Merritt  W.  Sprague,  Manager,  FCIC, 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  signiRcant 
•  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 


markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federul  paperwcu-k 
tmrden  for  Individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisicms  of  Executive  Ch^er  12372 
which  requires  tntetgovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Pari  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  signiflcant  impact  on  the  quality  of 
the  human  envinmment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
combined  crop  poUcy  are: 

1.  Section  3.b. — \Alien  acres  are 
underreporied,  the  production  from  all 
acres  will  be  applied  against  the 
reported  acres  in  calculating 
indemnities,  litis  change  will  reduce  the 
indemnities  when  acres  are 
underreported  and  will  reduce  the 
complexity  of  calculations.  ' 

2.  Section  4. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  experience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  may  retain  a  discount  under  the 
present  schedule  through  the  1990  crop 
year  or  until  their  loss  experience 
causes  them  to  lose  the  advantage, 
whichever  is  earlier. 

3.  Section  6.— Add  a  new  section  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
required  by  the  change  to  mandatory   - 
APH. 

On  Wednesday,  November  13. 1965. 
FCIC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  SO 
FR  46772,  amending  the  Combined  Crop 
Insurance  Regulations  (7  CFR  Part  426), 
effective  for  the  1986  and  succeeding 
crop  years.  The  public  was  given  30 
days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 


Therefore,  with  the  exception  of  minor 
changes  in  language  and  format,  the 
proposed  rule  is  hereby  adopted  as  a 
final  rule. 

Since  policy  changes  must  be  on  fila 
by  December  31, 1985,  good  cause  is 
shown  for  making  this  amendment 
effective  in  less  than  30  days. 

list  of  SubiMds  in  7  CFR  Part  42$ 

Crop  Insurance;  Combined  Crap. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.\ 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Combined  Oop 
Insurance  Regulations  (7  CFR  Part  428). 
effective  for  the  1988  and  succeeding 
crop  years,  to  read  as  follows: 

PART  426— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  428  continues  to  read  as  follows: 

Authority:  Sees.  506,  518.  Pub.  L.  7S-43a  52 
Stat.  73, 77,  as  amended  (7  U.S.C  1506. 1516). 

2.  Section  428.7  is  revised  to  read  as 
foHows:  , 

S426-7    TTie  poUcy. 

(a)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  JXHC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
into  effect  as  a  continuation  of  a 
combined  crop  insurance  contract 
issued  under  such  prior  regulations, 
without  the  Filing  of  a  new  application. 

(b)  The  provisions  of  the  Combined 
Crop  Insurance  Policy  for  the  1968  and 
succeeding  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Combined  Crop — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  See  the 
pravisioM  of  the  individual  crop  policies) 

Agreement  to  insure:  We  will  provide  the 
insurance  described  in  this  policy  in  return 
for  the  premium  and  your  compliance  with  all 
applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  lo  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us."  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 
Terms  and  Conditions 

1.  Applicability. 

The  provisions  for  ead)  insnrad  crop 
conlatiied  in  the  hidivkhial  policy  for  such 
crop  will  apply  except  as  otiierwise  provided 
herein.  For  die  purpose  of  combined  crop 
insurance,  those  parts  of  the  individoal 
potides  which  refer  lo  individual  crops  wHI 
be  considererd  to  mean  sll  crops  insured 
under  tills  policy. 
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2.  Crop  Acreage  and  Share  Insured. 

In  addition  (o  section  2  of  the  applicable 
.    individual  crop  policies,  the  following  will 
apply: 

a.  The  crops  insured  are  all  of  the  crops 
grown  on  insured  acreage  and  for  which 
production  guarantees  and  premium  rales  are 
provided  by  the  actuarial  table  for  combined 
crop  insurance. 

b.  Insurance  will  not  be  considered  to  have 
attached  to  any  acreage  of  rye  for  any  crop 
year  when  the  contract  is  canceled  or 
terminated  for  indebtedness  for  the  crop 
year. 

3.  Annual  Premium. 

In  lieu  of  section  5  of  the  applicable 
individual  crop  policies,  the  following  will 
apply: 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multiplying  the  applicable 
diversification  factorfs)  times  the  applicable 
premium  factor(s). 

b.  Interest  will  accrue  at  the  rale  of  one 
and  one-half  percent  (1  V4%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starling  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  combined  crop  policy 
in  effect  for  the  1985  crop  year,  you  will 
continue  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  crop  year 

(2)  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year 

(4)  Once  the  loss  ratio  exceeds  .80.  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 
4.  Claim  for  Indemnity. 

In  lieu  of  subsection  9(c)  of  the  applicable 
individual  crop  policies,  the  following  will 
apply: 

a.  The  indemnity  will  be  determined  in 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  for  each 
insured  crop  on  the  unit  times  the  applicable 
production  guarantee,  times  the  applicable 
price  election,  times  your  share; 

(2)  Multiplying  the  total  production  to  be 
counted  for  each  insured  crop  on  the  unit, 
limes  the  applicable  price  election,  times 
your  share; 

(3)  Adding  the  dollar  amounts  obtained  for 
each  of  the  respective  insured  crops  in  (1 ) 
above;  and 

(4)  Adding  the  dollar  amounts  obtained  for 
each  of  the  respective  insured  crops  in  (2) 
above,  and  subtracting  this  sum  from  the  sum 
obtained  in  (3)  above. 

b.  If  the  information  reported  by  you  results 
in  a  lower  premium  than  actual  premium 
determined  to  be  due,  the  dollar  amounts  in 
(3)  above  will  be  computed  on  the 
information  reported,  but  all  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  be  counted  in  (2)  above. 


5.  Yield  Records. 

In  lieu  of  section  15.c.  of  the  individual  crop 
policies  and  prior  to  the  cancellation  date  for 
any  crop  year  you  must: 

(a)  Furnish  to  the  Corporation,  satisfactory 
production  records  for  the  previous  crop  year 
or  the  contract  will  be  cancelled  for  the 
subsequent  crop  year  or 

(b)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire, 
flood  or  other  natural  disaster.  (If  this 
subsection  (2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

You  may  furnish  the  records  required  by 
this  section  for  any  crop  year  at  least  90  days 
prior  to  that  crop  year's  cancellation  date. 
Your  election  of  this  option  will  result  in  the 
inclusion  of  that  crop  year's  production 
information  in  the  next  year's  yield 
guarantee. 

6.  Cancellation  and  Termination  Dates. 
In  lieu  of  section  IS.e.  of  the  applicable 

individual  crop  policies,  the  cancellation  and 
termination  dates  are  April  IS. 

7.  Contract  Changes. 

In  lieu  of  section  16  of  the  applicable  crop 
policies,  we  may  change  any  terms  and 
provisions  oRhe  contract  from  year  to  year. 
If  your  price  election  at  which  indemnities 
are  computed  is  no  longer  offered,  the 
^actuarial  table  will  provide  the  price  election 
which  you  are  deemed  to  have  elected.  All 
contract  changes  will  be  available  at  your 
service  office  by  December  31  preceding  the 
cancellation  date.  Acceptance  of  any  change 
will  be  conclusively  presumed  in  the  absence 
of  notice  from  you  to  cancel  the  contract. 

8.  Meaning  of  Terms. 

For  the  purposes  of  combined  crop 
insurance: 

a.  "Actuarial  table,"  in  lieu  of  the  definition 
of  actuarial  table  in  section  17  of  the 
applicable  crop  policies,  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  on  file  for  public  inspection 
in  the  service  office,  and  which  show  the 
production  guarantees,  coverage  levels, 
premium  factors,  dollar  coverage  per  acre, 
applicable  prices  for  computing  indemnities, 
the  applicable  diversification  factor  table, 
insurable  and  uninsurable  acreage,  and 
related  information  regarding  combined  crop 
insurance  in  the  county. 

b.  "Diversification  factor"  means  a  factor 
applied  to  reduce  the  premium  when  there  is 
a  diversity  of  crops  planted.  The  factor  is 
provided  by  the  county  actuarial  table. 

c.  "Premium  factor"  means  the  factor 
provided  in  the  county  actuarial  table  for  use 
in  determining  the  premium. 

d.  "Unit",  in  lieu  of  the  unit  definition  in 
section  17  of  the  applicable  crop  policy, 
means  all  of-the  insurable  acreage  of  all 
applicable  insured  crops  in  the  county  at  the 
time  of  planting  for  the  crop  yean 

(1)  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  the  crop(s)  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  one  unit  may  be 


divided  according  to  applicable  guidelines  on 
file  in  your  service  office.  Units  will  be 
determined  when  the  acreage  is  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adjusting  a  loss.  We  may  consider  any 
acreageand  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

Done  in  Washington.  DC.  on  December  13, 
1985. 

Edward  Hews, 

Acting  Manager.  Federal  Crbp  Insurance 
Corporation. 

[FR  Doc.  85-30465  Filed  12-24-85;  8:45  am| 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 

|DocketNo.8S-09i| 

African  Swine  Fever 

AGENCV:  Animal  and  Plant  Health 
Inspection  Sei^ice,  USDA. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  in  9  CFR  Part  94  to  provide  a 
mechanism  to  allow,  under  certain 
conditions,  pork  and  pork  products 
originating  in  a  country  believed  to  be 
free  of  African  swine  fever  (ASF)  to  be 
imported  into  the  United  States  after 
being  processed  in  a  country  where  ASF 
exists  or  is  reasonably  believed  to  exist. 
It  has  been  determined  that  compliance 
with  the  provisions  in  this  final  rule  will 
be  adequate  to  allow  suchpork  or  pork 
products  to  be  imported  into  the  United 
States  without  presenting  a  significant 
risk  of  causing  the  introduction  into  the 
United  States  of  ASF. 

EFFECTIVE  DATE:  December  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Mark  P.  Dulin,  Import-Export 
Animals  and  Products  Staff.  VS.  APHIS. 
USDA,  Room  841.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  MD  20782, 
(301)436-8499. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  94 
(referred  to  below  as  the  regulations), 
among  other  things,  regulate  the 
importation  into  the  United  States  of 
pork  and  pork  products  in  order  to 
prevent  the  introduction  into  the  United 
States  of  African  swine  fever  (referred 
to  below  as  ASF).  ASF  is  considered  to 
be  the  most  dangerous  and  destructive  ' 
communicable  disease  of  swine. 


UMI 
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Section  94.8  of  the  regulations  bsta 
countries  where  ASF  exists  ch*  is 
reasonably  believed  to  exist  (referred  to 
below  as  ASP  countries)  and  regulates 
the  importation  into  the  United  States  of 
pork  and  pork  products  from  such 
countries. 

In  a  document  published  in  the 
Federal  Register  on  June  28, 1985  (50  FR 
26782-26785),  the  Department  proposed 
to  amend  the  regulations  by  providing  a 
mechanism  to  allow  under  certain 
conditions,  pork  and  pork  products 
originating  in  a  country  believed  to  be 
free  of  African  swine  fever  (ASF)  to  be 
imported  into  the  United  States  after 
being  processed  in  a  country  where  ASF 
exists  or  is  reasonably  believed  to  exist. 

Comments 

The  document  of  ]une  28, 1985,  invited 
the  submission  of  written  comments  on 
or  before  July  29, 1985.  A  document 
extending  the  comment  period  to  August 
29, 1985,  was  published  in  the  Federal 
Register  on  July  30. 1985  (50  FR  30857- 
30858). 

Twenty-two  comments  were  received 
in  response  to  the  proposed  rule. 
Comments  were  received  from 
importers,  representatives  of  foreign 
governments,  and  representatives  of  the 
pork  industry. 

Several  conunenters  favored  the 
adoption  of  the  proposed  rule  without 
changes.  Other  commenters  opposed  the 
adoption  of  the  proposed  rule  by 
asserting  that  the  proposed  rule  is 
unnecessarily  restrictive.  Other 
commenters  opposed  the  adoption  of 
any  rule  that  would  allow  pork  and  pork 
products  originating  in  a  country  free  of 
ASF  to  be  imported  into  the  United 
States  after  being  processed  in  a  country 
where  ASF  exists  or  is  believed  to  exist 

All  of  the  comments  submitted  in 
response  to  the  proposal  have  been  ' 
carefully  considered,  and  the  issues 
raised  by  the  comments  are  discussed 
below. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document  the 
provisions  of  the  proposal  have  been 
adopted  as  a  final  rule  with  a  minor 
change  discussed  below. 

Heating  Provisions 

It  was  proposed  that  as4  condition  of 
importation,  the  pork  or  pork  products 
must  be  heated  to  an  internal 
temperature  of  at  least  156  'F.  (68.9  'C) 
throughout  (this  must  occur  after  the 
bones  have  been  removed).  Research 
has  established  that  heating  pork  or 
pork  products  to  69  °C.  is  adequate  to 
destroy  any  ASF  virus  in  the  pork  or 
pork  products  (See  "Residual  Viruses  in 
Pork  Products."  McKercher.  PX),  W.R. 
Hess,  and  F.  Hamdy.  1978.  Applied  and 


Environmental  Microbiology  35: 142- 
145).  The  reference  to  68.9  *C  is  dunged 
to  80  *C.  to  accurately  reflect  the 
temperature  that  was  used  in  the 
research. 

One  conunenter  asserted:  (l)  That  the 
research  document  did  not  specify  the 
number  of  hams  from  infected  pigs  that 
were  processed  and  tested,  but  only 
stated  that  2  pound  units  were  injected 
and  cured:  (2)  that  the  research 
dociunent  did  not  provide  an  estimate  or 
analysis  of  the  salt  level  or  brine 
concentration  in  the  hams  and  did  not 
specify  how  the  ham  pieces  were 
injected  with  a  brine  solution  and 
consequently  did  not  indicate  the  extent 
to  which  they  are  representative  of 
commercial  production;  and  (3)  that  the 
research  failed  to  establish  the  critical 
temperature  to  destroy  ASF  virus  and 
failed  to  stipulate  a  safety  margin.  Also, 
it  was  asserted  that  a  safety  margin  is 
extremely  critical  for  commercial 
systems  with  inherent  temperature 
variability  during  heating,  especially 
with  respect  to  the  heating  of  hams 
weighing  more  than  2  pounds.  No 
changes  are  made  based  on  these 
comments. 

With  respect  to  the  number  of  hams 
used  in  the  study,  it  should  be  noted  that 
eight  hams  were  used.  The  published 
research  states  that  four  swine  were 
inoculated  with  ASF  virus.  Four  of  the 
hams  from  the  infected  swine  were  used 
as  control  hams  and  four  hams  were 
heat  treated.  With  respect  to  the  brine 
concentration  in  the  hams,  a  16  percent 
brine  solution  (by  weight)  was  injected 
info  the  hams  with  syringe  and  needle. 
As  the  commenter  indicates,  the 
research  document  does  not  provide  any 
estimate  or  analysis  of  the  salt  level  or 
brine  concentration  in  the  hams.  Such 
an  estimate  or  analysis  is  not 
considered  necessary  since  salt  levels 
have  no  effect  toward  protecting  or 
weakening  ASF  virus  prior  to  or  during 
heat  treatment 

Further,  as  indicated  by  the  research, 
the  ASF  virus  was  destroyed  at'an 
internal  temperature  of  69  'C.  (156  'F.). 
The  heating  provisions  in  the  final  rule 
require  that  the  pork  or  pork  products  be 
heated  to  an  internal  temperature  of  at 
least  69  *C  (156  *F.)  throughout  (this 
must  occur  after  the  bones  have  been 
removed).  The  temperature  of  89  °C  was 
selected  for  the  research  because  this  is 
the  tempera  tiu-e  commonly  used  by 
commercial  producers  for  the  heating  of 
cooked  pork  or  pork  products  imported 
into  the  United  States.  However,  it 
appears  that  69  *C.  would  provide  a 
safety  margin  of  at  least  5  °C.  based  on 
the  heat  treatment  research  concerning 
ASF  virus  in  blood  derived  from  swine 
with  acute  ASF  infection  and  in  tissue 


culture  nwdiiUB  containing  twenty-five 
percent  swine  from  A8P-infected  swine. 
(See  Plowrigbt  W.  and  J.  Parker  1907. 
"T\w  Stability  of  African  Swine  Ferer 
with  Particular  Reference  to  Heat  and 
pH  faiactivatitm.''  Arch  det  rirut  fonch 
21:  38»-402  and  Sidorov  MA.  1968. 
"Resistance  of  African  Swine  Fever 
Virus  to  Various  Temperatures"  Byull. 
Vses.  Inat  Bap.  Vet  #4 16-18. 
translated  from  Russian). 

Also,  the  size  of  hams  is  not  relevant 
to  the  requirement  that  the  hams  be 
heated  to  69  *C  throughout  Although 
the  cooking  time  could  be  longer  for 
larger  hams  compared  to  smaller  hams, 
heating  throughout  to  a  minimum 
internal  temperature  of  69  *C  would  be 
adequate  to  destroy  the  virus. 

Another  conunenter  asserted  that  the 
study  did  not  thoroughly  evaluate  "the 
interactive  effects  of  tissue  type, 
temperature,  rate  of  temperatxire 
penetration,  time  and  temperature 
exposure,  and  condition  of  the  virus 
itself  on  African  swine  fever  virus 
survival."  This  commenter  also  asserted 
that  in  order  to  be  considered  valid,  the 
research  results  should  be  documented 
at  OKire  than  one  research  center.  No 
changes  are  made  based  on  these 
comments. 

The  vims  used  for  the  study  was 
higlily  pathogenic  as  was  demonstrated 
when  susceptible  swine  became 
infected  with  ASF  as  a  result  of  being 
innoculated  with  material  from 
uncooked  infected  hams. 

Based  on  a  review  of  the  McKercher 
research  project  it  has  been  determined 
that  such  research  is  sufficient  to 
establish  that  heating  pork  or  pork 
products  to  69  *C.  is  adequate  to  destroy 
any  ASF  virus  in  the  pork  or  pork 
products.  In  addition,  as  explained 
above,  the  results  of  the  McKercher 
research  project  are  consistent  with  the 
results  of  the  two  other  research 
projects  referred  to  above.  Under  these 
circumstances,  it  has  been  determined 
that  the  heat  treatment  is  adequate  to 
kill  ASF  virus  regardless  of  tissue  type 
and  other  issues  raised  relating  to 
temperature. 

Maintaining  Identity 

The  final  rule  provides,  as  a  condition 

of  importation,  that  the  pork  or  poric 
products  must  come  from  a  processing 
establishment  operated  by  persons  who 
entered  into  a  valid  written  compliance 
agreement  with  Veterinary  Services 
whereby  such  persons  have  agreed  to 
maintain  copies  of  certain  certificates  on 
file  at  the  establishment  for  at  least  two  i 
years  and  to  allow  Veterinary  Services 
personnel  to  make  unannounced 
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inspections  as  necessary  to  monitor 
compliance  with  the  regulations. 

Commenters  objected  to  the  proposed 
rule  based  on  assertions  that  periodic 
visits  by  Veterinary  Services  personnel 
to  the  processing  establishment  would 
be  little  value  in  assuring  the  integrity  of 
the  system,  and  that  the  retention  of 
records  would  be  of  no  value  if  the 
records  are  not  regularly  verified  by 
Veterinary  Services  personnel.  No 
changes  are  made  based  on  these 
comments. 

The  Department  disagrees  with  the 
commenters'  assertions.  Further,  it 
should  be  noted  that  under  the 
regulations  the  i>ork  or  pork  products 
must  be  accompanied  by  a  certificate 
issued  by  an  official  of  the  national 
government  of  the  country  wherein  the 
processing  establishment  is  located 
stating  that  all  of  the  requirements 
concerning  the  pork  or  pork  products 
have  been  met.  It  has  been  determined 
that  the  cooperative  efforts  of 
Veterinary  Services  personnel  and 
officials  of  the  national  government  of 
the  country  in  which  the  processing 
establishment  is  located,  in  combination 
with  the  other  safeguards  prescribed  by 
the  regulations,  would  be  adequate  to 
ensure  that  the  identity  of  the  pork 
products  would  be  maintained. 

It  was  proposed  that,  as  a  condition  of 
importation,  the  pork  or  pork  products 
must  have  been  processed  in  an 
establishment  that,  among  other  things, 
does  not  receive  or  process  any  live 
swine  and  uses  only  pork  or  pork 
products  which  originate  in  the  ASF-free 
countries.  These  provisions  were 
included  to  ensure  that  the  pork  or  pork 
products  intended  for  importation  into 
the  United  States  are  not  commingled 
with  other  pork  or  pork  products  that 
might  be  contaminated  with  ASF  virus. 
One  commenter  suggested  that  these 
provisions  are  overly  restrictive  and 
should  not  be  applied  as  long  as  the 
pork  or  pork  products  are  protected 
against  being  commingled  with  pork  or 
pork  products  that  originate  in  ASF 
countries.  No  changes  are  made  based 
on  this  comment.  However,  the 
Department  is  considering  whether 
changes  should  be  made  in  the 
regulations  consistent  with  the 
commenter's  suggestion.  Any  action  to 
amend  the  regulations  in  this  regard 
would  be  the  subject  of  a  future 
rulemaking  proceeding. 

Europe      > 

Two  commenters  suggested  that 
Europe,  or  at  least  the  European 
Economic  Community,  should  be 
considered  one  jurisdiction  for  purposes 
of  regulations  concerning  the 
importation  of  poric  and  pork  products. 


This  was  based  on  assertions  coneming 
the  lack  of  control  over  movement  of 
travelers  and  products  across  national 
boundries  in  Europe  and  assertions 
conceming.the  ease  with  which  ASF 
and  other  exotic  diseases  spread  in 
Europe.  No  changes  are  made  based  on 
this  comment  There  does  not  appear  to 
be  a  basis  for  treating  all  of  Europe,  or 
even  European  Economic  Community,  as 
one  jurisdiction  with  respect  to  the 
importation  of  pork  or  pork  products. 
Even  though  some  of  the  countries  in 
Europe  are  listed  in  the  regulations  as 
countries  in  which  ASF  exists  or  is 
reasonably  believed  to  exist,  ASF  has 
not  spread  throughout  Europe  or 
throughout  the  European  Economic 
Community.  This  is  due  in  large  part  to 
the  effectiveness  of  animal  health 
programs. 

Miscellaneous 

This  document  also  adds  due  process 
provisions  for  cancelling  compliance 
agreements. 

Effective  Date 

This  final  rule  is  made  effective  on  the 
date  of  publication.  The  final  rule 
relieves  certain  restrictions  which  have 
been  found  to  be  unnecessary. 
Accordingly,  prompt  action  should  be 
taken  to  delete  these  restrictions. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  information  collection 
provisions  that  are  included  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  given  the  OMB  control 
number  0579-0015. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  The  Department  has  determined 
that  this  rule  will  not  have  a  significant 
annual  effect  on  the  economy;  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprise 
in  domestic  or  export  markets. 

It  is  anticipated  that  the  amount  of 
pork  and  pork  products  that  will  be 
imported  into  the  United  States  under 
these  provisions  will  be  insignificant 
compared  to  the  total  amount  of  pork 


and  pork  products  imported  into  the 
United  States. 

Under  the  circiunstances  explained 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015.  Subpart  V).     ' 

List  of  Subjects  in  9  CFR  Part  94 

African  swine  fever.  Animal  diseases. 
Exotic  newscastle  disease.  Foot-and- 
mouth  disease.  Fowl  pest.  Garbage.  Hog 
cholera.  Imports,  Livestock  and 
livestock  products.  Meat  and  meat 
products.  Milk.  Poultry  and  poultry 
products.  Swine  vesicular  disease. 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

Accordingly.  9  CFR  Part  94  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  94  is    . 
revised  to  read  as  set  forth  below,  and 
the  authority  citations  following  all  the 
sections  in  Part  94  are  removed: 

Authority:  7  U.S.C.  147a.  ISOee.  161. 162. 
450;  19  U.S.C.  1306.  21  U.S.C.  111.  114a.  134a. 
134b,  134c  and  134f;  42  U.S.C.  4331.  4332:  7 
CFR  2.17.  2.51,  and  371.2(d). 

S94.t    [Amended] 

2.  In  9  94.8,  paragraph  (a)(2)  is 
amended  to  change  the  period  to  a 
semicolon  and  to  add  "or"  after  the 
semicolon. 

3.  In  5  94.8,  a  new  paragraph  (a)(3)  is 
added  to  read  as  follows: 

§  94.8    Pork  and  poft  products  from 
countries  wtwre  African  swine  fever  exists 
or  Is  reasonably  believed  to  exist 
*        *        •        •        • 

(a)  *  *  * 

(3)  Such  pork  or  pork  product  meets 
the  conditions  of  paragraphs  (a](3)(i) 
through  (a)(3)(VI)  of  this  secUon; 

(i)  It  was  derived  from  pork  or  pork 
products: 

(A)  Which  originated  from  swine 
raised  and  slaughtn-ed  in  a  country  not 
Ifsted  in  this  section; 

(B)  Which  were  shipped  from  the 
country  of  origin  to  a  processing 
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establishment  '  in  a  country  listed  in  this 
section  in  a  closed  container  sealed  with 
serially  numbered  seals  applied  by  an 
official  of  the  national  government  of 
the  country  of  origin; 

(C)  Which  were  accompanied  from 
the  country  of  origin  to  such  processing 
establishment  by  a  certificate  signed  by 
an  ofBcial  of  the  national  government  of 
the  country  of  origin  specifying  the 
country  of  origin,  the  processing 
establishment  to  which  the  pork  was 
consigned,  and  the  numbers  of  the  seals 
applied;  and 

(D)  Which  were  taken  out  of  the 
container  at  such  processing 
establishment  only  after  an  official  of 
the  national  government  of  the  country 
where  such  processing  establishment  is 
located  determined  that  the  seals  were 
intact  and  free  of  any  evidence  of 
tampering,  and  had  so  stated  on  the 
certificate  referred  to  in  paragraph 
(a)(3)(i)(C]  of  this  section; 

(ii)  All  bones  were  completely 
removed; 

(iii)  It  was  heated  by  other  than  a 
flash-heating  method  at  the  processing 
establishment  referred  to  in  paragraph 
(a)(3](i)(B}  of  this  section,  to  an  internal 
tempera turevf  at  least  69  *C.  (156  *F.) 
throughout  (this  must  have  occurred 
after  the  bones  had  been  removed); 

(iv)  The  processing  establishment 
referred  to  in  paragraph  (a)(3)(i)(B)  of 
this  section: 

(A)  Does  not  receive  or  process  any 
live  swine,  uses  only  pork  or  pork 
products  which  originate  in  countries 
not  listed  in  this  section,  and  processes 
port  or  pork  products  only  in  accordance 
with  paragraphs  (a](3]i)  through 
(a)(3)(vi]  of  this  section; 

(B)  Is  operated  by  persons  who  have 
entered  into  a  valid  written  compliance 
agreement  with  Veterinary  Services 
whereby  such  persons  have  agreed  to 
maintain  on  file  at  the  establishment  for 
at  least  two  years  copies  of  the 
certificates  referred  to  in  paragraph 
(a)(3)(i](C)  of  this  section,  to  allow 
Veterinary  Services  personnel  to  make 
unannounced  inspections  as  necessary 
to  monitor  compliance  with  the 
provisions  of  this  section,  and  have 
agreed  to  otherwise  comply  with  the 
provisions  of  this  section; 

(C)  Is  operated  by  persons  who  have 
entered  into  a  trust  fund  agreement 
executed  by  such  persons  and 
Veterinary  Services;  pursuant  to  the 
trust  fund  agreement  the  establishment 


'  As  a  condition  of  entry  tnio  the  United  States, 
pork  or  pork  products  must  also  meet  all  of  the 
requirements  of  the  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq]  and  regulations  thereunder  (9 
CKR  Part  301  et  seq.].  including  requirements  that 
the  pork  or  pork  products  be  prepared  only  in 
approved  establishments. 


is  current  in  paying  the  cost  for 
Veterinary  Services  personnel  to  inspect 
the  establishment  (it  is  anticipated  that 
such  inspections  will  occur  once  per 
year),  including  travel,  salary, 
subsistence,  administrative  overhead, 
and  other  incidental  expenses  (including 
excess  baggage  provisions  up  to  150 
pounds);  and  in  addition  the 
establishment  has  on  deposit  with  the 
Animal  and  Plant  Health  Inspection 
Service  an  unobligated  amount  equal  to 
the  cost  for  Veterinary  Services 
personnel  to  conduct  one  inspection; 

(v)  It  was  processed  in  a  country    , 
listed  in  this  section  only  at  one 
processing  establishment;  and 

(vi)  It  is  accompanied  at  the  time  of 
importation  into  the  United  States  by  a 
certificate  issued  by  an  official  of  the 
national  government  of  the  country 
wherein  the  processing  establishment 
referred  to  in  paragraph  ("a){3)(i)(B)  of 
this  section  is  located  stating  that  all  of 
requirements  of  this  section  have  been 
met. 

S94.8    [AfiMndcdl 

4.  In  §  94.8,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 
•        *         •         *        • 

(d)  Any  compliance  agreement  may  be 
cancelled  orally  or  in  writing  by  the 
inspector  who  is  supervising  its 
enforcement  whenever  the  inspector 
fmds  that  such  person  has  failed  to 
comply  with  the  provisions  of  this 
section  or  any  conditions  imposed 
pursuant  to  such  provisions.  If  the 
cancellation  is  oral,  the  decision  and  the 
reasons  therefore  shall  be  confirmed  in 
writing,  as  promptly  as  circumstances 
allow.  Any  person  whose  compliance 
agreement  has  been  cancelled  may 
appeal  the  decision,  in  writing,  within 
ten  (10)  days  after  receiving  written 
notification  of  the  cancellation.  The 
appeal  shall  state  all  of  the  facts  and  • 
reasons  upon  which  the  person  relies  to 
show  that  the  compliance  agreement 
was  wrongfully  cancelled.  The  Deputy 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  such  decision,  as  promptly  as 
circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact,  a 
hearing  shall  be  held  to  resolve  such 
conflict.  Rules  of  Practice  concerning 
such  a  hearing  will  be  adopted  by  the 
Deputy  Administrator. 

Done  at  Washington.  DC.  this  20th  day  of 
December  1985. 
Gerald  |.  Fichtner, 

Acting  Deputy  Administrator,  Veterinnry 
Services. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

I  Docket  «4o.  «S-CE-35-AO;  AmfiOwnt  3»- 
5207] 

AirworthineM  Directives;  Collins 
■Models  329B-7A.  329B-7J,  ADI-44V, 
ADI-84  and  ADI-84A  night  Director 
Indicators  and  Models  331A-8H,  HSI- 
45  and  HSI-70  Horizontal  Situation 
Indicators 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  adopts  a  new 
Airworthiness  Directive  (AD).  AD  85- 
22-10  applicable  to  certain  Collins 
Model  329B-7A.  329B-7J.  ADI-44V. 
ADI-84  and  ADI~84A  flight  director 
indicators  and  Model  331A-8H,  HSI-45 
and  HSI-70  horizontal  situation 
indicators  and  codifies  the 
corresponding  emergency  AD  letter 
dated  October  3C^  1985.  into  the  Federal 
Register.  This  AD  requires  inspection 
and  repair  or  replacement,  as  necessary, 
of  a  gear  shaft  assembly  in  the  affected 
indicators.  The  AD  is  prompted  by  a 
report  of  erroneous  display,  with  no 
warning  annunciation,  of  pitch  and/or 
roll  command  and  roll  pointer  displays 
(flight  director  indicators)  or  course 
pointer  and/or  heading  displays 
(horizontal  situation  indicators)  which 
o6\x\A  cause  incorrect  interpretation  of  , 
aircraft  attitude  and/or  navigation 
information  and  subsequent  loss.of  the  . 
aircraft. 

dates:  Elective  December  31, 1985.  to 
all  persons  except  those  to  whom  it  h^s 
already  been  made  effective  by  priority 
letter  from  the  FAA  dated  October  30. 
1985. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  The  Collins  Alert  Service 
Bulletins  listed  in  the  AD  may  be 
obtained  from  Collins  Radio  Division/ 
Rockwell  International,  400  Collins  Road 
NE,  Cedar  Rapids,  Iowa  52406.  A  copy 
of  the  information  is  also  contained  in 
the  Rules  Docket,  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri,  64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Ralph  W.  Rissmiller,  Jr.,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 
67209:  Telephone  (316)  94&-4419. 

SUPPLEMENTARY  INFORMATION:  This  AD. 
applicable  to  certain  Collins  Model 


I 


52764      Fetiend  Regiatar  /  V«rf.  5ft  No.  248  /  Thursday.  December  26.  1985  /  Rules  and  Regulations 


329B-7A.  3296-7).  ADI-44V.  ADI-~84  and 
AD1-84A  flight  director  indicators  and 
Model  331A-8H.  HSI-^  and  HSI-70 
horizontal  situation  indicators,  was 
prompted  by  a  report  of  erroneous 
display,  with  no  warning  annunciation, 
of  pitch  and/or  roll  command  and  roll 
pointer  displays  (flight  director 
indicators)  or  course  pointer  and/or 
heading  displays  (horizontal  situation 
indicators]  which  could  result  in  loss  of 
control  of  the  airplane.  This  AD  requires 
inspection  and  repair  or  replacement,  as 
necessary,  of  a  gear  shift  assembly  in 
the  affected  indicators. 

The  FAA  determined  that  this  is  an 
unsafe  condition  that  may  exist  in  other 
airplanes  of  the  same  type  design, 
thereby  necessitating  the  AD.  It  was 
also  determined  that  an  emergency 
condition  existed  and  that  immediate 
corresponding  action  was  required  and 
that  notice  and  public  procedure  thereon 
was  impractical  and  contrary  to  the 
public  interest  Accordingly,  the  FAA 
notified  all  known  owners  and  operators 
affected  by  this  AD  by  priority  mail 
letter  dated  October  3a  1985.  The  AD 
became  effective  immediately  as  to 
those  individuals  upon  receipt  of  that 
letter  and  is  identified  as  AD  85-22-10. 
Since  the  unsafe  condition  described 
herein  may  still  exist  on  other  certain 
Collins  Model  329B-7A,  329B-7J.  ADI- 
44V.  ADI-84  and  AD1-B4A  flight  director 
indicators  and  Model  331A-6H.  HSI-45 
and  HSI-70  horizontal  situation 
indicators,  the  AD  is  hereby  published 
in  the  Federal  Register  as  an  amendment 
to  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  39)  to  make  it 
effective  as  to  all  persons  who  did  not 
receive  the  priority  letter  notification. 
Because  a  situation  still  exists  that 
recjuires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  FAA  to  follow  the 
procedures  of  Order  12291  with  respect 
to  this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 


placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  under  the  caption 

"AOORESSCS." 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aviation  safety, 
Aircraft.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.&C  13S4(a].  1421  and  1423: 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  ll.a9. 

2.  By  adding  the  following  new  AD: 

Collins  Aviotiics  Oiviaion/Rockwall 

InlematiaaaL  Applies  to  the  following 
flight  director  indicators  and  horizontal 
situation  indicators  certificated  to  the 
applicable  requirements  of  Technical 
Standard  Order*  C3a.  C3b,  C4c  C52a, 
and  C66a  (*): 


PvtNo. 

SvMNa. 

329B-7A 

522-3206-006 

5016  tfvu  and  jnckidhig  5021. 

329e-7J 

522-3867-003 

1000  thru  and  including  1001. 

AOi-44V 

822-51 3»-001 

1024  trni  and  includkig  1038. 

SZ2-S13B-002 

1024  an  and  nckaSng  1036. 

622-S13S-003 

1024  ttvu  and  mckidng  1036 

822-5139-004 

1024  Vvu  and  indudkig  1038 

A0t-«4 

7S7-S1 73-013 

4079  Vni  and  including  4106. 

787-6173-016 

4078  thni  and  nckxSr«  4100. 

A0t-«4A 

622-3594-013 

5549  Ihnj  and  inducff^  5646 

622-3504-015 

5649  ttWH  and  including  5646 

622-3504-016 

5549  «ini  andmekiiing  5646. 

622-3504-017 

5549  Ihnj  and  indudtng  5646 

33IA-aH 

777-1026-004 

3204  Bni  and  including  3227 

HSI-45 

622-4296-001 

12*6  ttni  and  indudbig  1326 

MSJ-70 

622-4913-001 

1670  itvw  and  indudng  1681. 

(*]  This  AD  only  applies  to  indicators 
manufactured  between  June  1. 1985.  and 
October  25. 198S.  It  does  not  apply  to 
indicators  installed  in  an  aircraft  prior  to  June 
1,1985. 

Compliance:  Required  as  indicated  unless 
already  accomplished. 

To  prevent  internal  gear  slippage  that 
many  result  in  erroneous  display,  with  no 
warning  emnunciation,  of  pitch  and/or  roll 
command  and  roll  pointer  displays  in  flight 
director  indicators  or  course  and/or  beading 
displays  in  horizontal  situation  indicators, 
accomplish  the  following: 

(a)  For  affected  flight  director  indicators, 
prior  to  further  use,  or  if  installed  in  an 
aircraft,  prior  to  further  flight,  remove  the 
indicator,  inspect  the  gear  shaft  assemblies  to 
determine  if  the  tapef  pin  is  properly 
installed,  and  if  necessary,  modify  the 
assemblies  in  accordance  with  the 
instructions  contained  in  the  appropriate 
Collins'  Alert  Service  Bulletin  identified 
below: 


(b)  For  affected  horizontal  situation 
indicators  not  installed  in  an  aircraft  prior  to 
further  useTTnspect  the  gear  shaft  asaemblies 
to  determine  if  the  taper  pin  is  properly 
installed,  and  if  necessary,  modify  the 
assemblies  iu  accordance  with  the 
instructions  contained  in  the  appropriate 
Collins'  Alert  Service  Bulletin  identified 
l>elow: 


331A-aH„ 
HSI-45 — 


HSI-70.. 


Oct  2S.  1986. 

Oa 
00129.1866. 


(c)  For  affected  Models  331A-8H  and  HSI- 
45  horizontal  situation  indicators  installed  on 
an  aircraft: 

(1)  Prior  to  further  flight,  deactivate  the     ' 
autopilot  and  flight  director  by  pulling  the 
respective  circuit  lireakers.  and.  • 

(2)  Fabricate  and  install  on  the  instrument 
panel  adjacent  to  the  HSI/AOI  and  visible  to 
the  pilot  the  following  placard  using  letters  of 
a  minimum  0.10  inch  in  height:  "AP/FD 
INOPERATIVE.  COURSE  AND  HEADING 
INDEX  NOT  TO  BE  USED  FOR 
NAVIGATION,"  and  operate  the  aircraft 
accordingly. 

(3)  Within  25  hours  time-in-service  after  the 
effective  date  of  this  AD,  inspect  the  gear 
shaft  assemblies  to  determine  if  the  laper  pin 
is  properly  installed,  and  if  necessary,  modify 
the  assemblies  in  accordance  with  the 
instructions  in  the  appropriate  Collins'  Alert 
Service  Bulletin  identified  below: 


IMIodal 

Mart 
aaraca 

buMdn 
No. 

Oaia 

.'niA-iiH 

A7 
A4 

Oclobar29. 

1965. 

do. 

HSI-45.                      

(4)  The  requirements  of  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD  are  no  longer  required 
when  paragraph  (c)(3)  of  this  AD  has  been 
accomplished. 

(d)  For  affected  Model  HSI-70  horizontal 
situation  indicators  installed  on  an  aircraft, 
prior  to  further  flight,  remove  the  indicator. 
Prior  to  further  use  of  the  indicator,  inspect 
the  gear  shaft  assemblies  to  determine  if  the 
taper  pin  is  properiy  installed,  and  if 
necessary  modify  the  assemblies  in 
accordance  with  the  instructions  contained  in 
Collins'  Alert  Service  Bulletin  No.  Al,  dated 
October  29. 1985. 

(e)  The  inspection  and  modification 
requirements  of  paragraphs  (a)  through  (d)  of 
this  AD  must  be  accomplished  by  a  FAA 
certified  instrument  repair  station. 
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(f)  Within  five  (5)  days  report,  in  writing, 
all  defects  found  during  accomplishment  of 
this  AD  to  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road,  Room 
100.  Mid-Continent  Airport,  Wichita,  Kansas, 
67209.  (Reporting  approved  by  the  Office  of 
Management  and  Budget  under  OMB  No. 
2120-0056.) 

(g)  Aircraft  may  be  flown  in  accordance 
with  Federal  Aviation  Regulation  21.197  to  a 
location  where  this  AD  can  be  accomplished. 

(h)  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas.  67209. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Collins  Radio 
Division-Rockwell  International.  400  Collins 
Road  NE,  Cedar  Rapids,  Iowa  52406  or  the 
FAA.  Rules  Docket,  Office  of  the  Regional 
Counsel.  Room  1558,  601  East  12th  Street, 
Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective 
December  31, 1985,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  85-22-10,  issued  October  30, 
1985.  which  contained  this  amendment. 

Issued  in  Kansas  City,  Missouri,  on 
December  16. 1985. 
Jerold  M.  Chavkin, 
A  cting  Director.  Cen  tral  Region. 
[V9.  Doc.  85-30401  Filed  12-24-85;  8:45  am) 

BILUNG  CODE  4910-13-M 


14  CFR  P^rt  39 

(Docket  No.  85-NM-126-AD;  Amdt  39- 
5199) 

Airworthiness  Directives;  Loclcheed- 
California  Company  Model  L-1011-385 
Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUIMMARV:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  known  persons  an  amendment 
adopting  a  new  airworthiness  directive 
(AD)  which  was  previously  made 
effective  as  to  all  known  U.S.  owners 
and  operators  of  Lockheed  Model  L- 
1011-385  series  airplanes  by  individual 
telegrams.  This  AD  requires  inspection 
of  the  auxiliary  power  unit  (APU)  cables 
and  the  No.  2  engine  generator  feeder 
cables  for  damage  and  for  minimum 
clearance  from  the  bleed  air  duct.  This 
action  was  prompted  by  an  incident 
where  one  operator  reported 
experiencing  an  in-flight  fire  while 
descending  through  20,000  feet  for 
landing.  This  condition,  if  not  corrected, 
could  have  hazardous  consequences  for 
■  he  airplane  and  its  passengers. 


dates:  Effective  January  10, 1986.  This 
AD  was  effective  earlier  to  all  recipients 
of  telegraphic  AD  T85-22-51,  dated 
October  30, 1985.  Compliance  schedule 
as  prescribed  in  the  body  of  the  AD. 
unless  already  accomplished. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed-California  Company,  P.O.  Box 
551,  Burbank,  California  91520. 
Attention:  Commercial  Support 
Contracts,  Dept.  63-11,  U-33,  B-1.  This 
information  may  also  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold  P.  Wasinger,  Aerospace 
Engineer,  Systems  &  Equipment  Branch. 
ANM-130L,  FAA,  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808;  telephone  (213)  548-2831. 
SUPPLEMENTARY  INFORMATION:  On 
October  30, 1985,  the  FAA  issued 
telegraphic  AD  T85-22-51,  applicable  to 
Lockheed  Model  L-1011-385  series 
aii'planes,  which  requires  inspection  of 
the  auxiliary  power  unit  (APU)  cables 
ai^d  the  No.  2  engine  generator  feeder 
cables  for  damage  and  for  minimum 
clearance  from  the  bleed  air  duct.  This 
action  was  prompted  by  an  incident 
where  one  operator  reported 
experiencing  an  in-flight  fire  while 
descending  through  20,000  feet  for 
landing.  Cockpit  indications  were  a^ 
follows:  No.  2  generator  fault  light 
illuminated;  followed  by  indication  of 
area  "J"  overheat  warning;  followed  by 
No.  2  engine  fire  warning,  loss  of  cabin 
pressure,  and  smoke  in  the  cockpit  and  . 
cabin.  The  airplane  landed  successfully 
with  no  reported  injuries. 

Subsequent  examinations  of  the 
airplane  revealed  that  the  fire  originated 
in  the  left  aft  under-floor  area  of  the 
pressurized  fuselage  aft  of  the  C-3  cargo 
compartment  and  forward  of  the  rear 
pressure  bulkhead.  Severe  fire  damage 
was  evident  in  that  area.  An  area  of  the 
bulkhead  was  annealed  and  a  hole 
approximately  8  inches  was  blown 
through  the  pressure  bulkhead.  Three 
feet  of  the  titanium  bleed  air  duct  was 
missing  in  the  area  immediately  forward 
of  the  rear  pressure  bulkhead.  The  No.  2 
engine  generator  feeder  cable  routed 
adjacent  to  the  bleed  air  duct  showed 
evidence  of  arcing. 

The  FAA  has  determined  that  an 
electrical  arc  occurred  which  burned  a 
hole  in  the  duct,  and  that  the  high 
pressure  bleed  air  provided  the  oxygen 
to  propagate  the  fire.  The  feeder  cable 
appears  to  have  contacted  the  No.  2 


engine  bleed  air  duct  insulation  cover, 
which  caused  abrasion  and  subsequent 
shorting  of  the  cable  to  the  titanium 
duct.  Other  materials  in  the  area  may 
have  contributed  to  the  damage. 

Lockheed-California  issued  Alert 
Service  Bulletin  093-24-A127  on 
October  29, 1985,  which  describes 
inspection  and  repair  procedures  of  this 
area  to  assure  adequate  clearance 
between  the  cables  and  the  duct. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  efl^ective  in  less 
than  30  days. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Pari  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 
Lockbeed-Califomia  Company:  Applies  to 

Lockheed  Model  L/-1011-385  series 
airplanes,  certificated  in  any  category. 
To  prevent  fires  which  may  be  ignited  by 
damaged  electrical  wires,  accomplish  the 
following,  unless  previously  accomplished: 
A.  Within  ten  (10)  days  after  the  effective 
date  of  this  AD.  using  the  procedure 
described  in  Lockhead  Service  Bulletin  093- 
24-A127  dated  October  29, 1985,  inspect  the 
auxiliary  power  unit  (APU)  cables  and  the 
No.  2  engine  generator  feeder  cables  located 
on  the  left  side,  l>etween  the  second  frame 
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forward  of  pressure  bulkhead  and  the 
pressure  bulkhead,  at  approximately 
Waterline  (WLJ 179,  for  a  minimum  clearance 
of  one-half  inch  between  the  cables  and  the 
closet  part  of  the  bleed  air  duct  insulated 
cover. 

If  the  dearance  is  less  than  one-half  inch, 
before  further  flight  adjust  the  cables  to 
provide  adequate  dearance  in  accordance 
with  Lockheed  Service  Bulletin  093-24-A127. 
dated  October  29. 1985. 

B.  Within  ten  [10)  days  after  the<efTective 
date  of  this  AD.  inspect  the  APU  cables  and 
No.  2  engine  generator  feeder  cables  located 
on  left  side  between  the  second  frame 
forward  of  pressure  bulkhead  and  the 
pressure  bulkhead  at  approximately  WL 179. 
which  are  routed  adjacent  to  the  bleed  air 
duct,  for  proper  damping  and  condition  of 
insulation.  If  insulation  damage  is  found, 
check  closely  for  wire  damage. 

If  damage  to  insulation  or  wires  is  found, 
before  further  flight,  repair  in  accordance 
with  FAA-approved  maintenance  procedures. 

C.  Alternative  means,  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

AU  persons  affected  by  this  directive 
who  have  not  already  received  these 
doctunents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Lockheed- 
California  Company.  P.O.  Box  551. 
Burbank.  California  91520.  Attention: 
Commercial  Support  Contracts,  Dept. 
63-11,  U-33,  B-1.  These  documents  also 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Los  Angeles  Aircraft 
CertiHcation  O^ce.  4344  Donald 
Douglas  Drive,  Long  Beach.  Califoinia. 

This  amendment  becomes  effective  January 
10, 1986.  as  to  all  persons,  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T85-22-51,  issued 
October  30, 1985. 

Issued  in  Seattle.  Washington,  on 
December  17, 19B5. 
Wayne  Barlow, 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  BS-X3ae  Fded  12-24-85:  8:45  am] 
nxMa  cooc  wio-is-m- 


14  CFR  Pirt  39 

(Dockat  No.  •5-MM-13»-AO:  AmdL  39- 
52001 

Airworthiness  D(r«ctiv«s;  McOonnall 
Douglas  llo(M  OC-S,  and  C-9  (MHHary) 
Series  Airplanes,  Fuselaoa  Numbers  1 
Tliroughl24« 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Final  rule. 


summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  inspection,  and  repair,  if 
necessary,  of  the  upper  anti-collision 
hght  doubler  on  certain  McDonnell 
Douglas  DC-9  series  airplanes.  This 
amendment  is  needed  to  correct  two 
errors  in  that  AD;  (1)  Two  digits  in  a 
referenced  document  number  were 
inadvertently  transposed;  and  (2)  an 
alternate  method  of  compliance  which 
had  been  previously  approved  for 
incorporation  in  the  final  rule  was 
inadvertently  omitted. 
EFFECTIVE  DATE:  January  10, 1986. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846.  Attention:  Director. 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle.  Washington,  or  at  4344  Donald 
Douglas  Drive.  Long  Beach.  California. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122L, 
FAA,  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  548- 
2826. 

SUPPt^EMENTARY  INFORMATION: 

Airworthiness  Directive  (AD)  85-19-03. 
Amendment  39-5137  (50  FR  36570; 
September  9. 1985),  applicable  to  certain 
McDonnell  Douglas  DC-9  series 
airplanes,  requires  inspection  and 
repair,  as  necessary,  of  the  upper 
anticoHision  light  doubler  at  one  or  both 
ends  of  the  cutout  in  the  longitudinal 
axis  of  the  doubler,  originating  at  a  plate 
nut  clearance  hole. 

After  the  AD  was  issued,  two  editorial 
errors  were  discovered.  First,  two  digits 
were  transposed  in  the  citation  of  SB 
09530188.  Second,  an  alternative  method 
of  compliance  with  paragraph  B.  of  the 
AD,  identified  in  SB  09530186,  which 
had  been  approved  for  incorporating  in 
the  final  version  of  the  AD,  was 
inadvertently  omitted. 

Since  this  amendment  merely  corrects 
two  editorial  errors,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days. 

The  FAA  has  determined  that  this 
document  involves  an  amendment  that 
only  corrects  editorial  errors  and  does    * 
not  impose  any  additional  burden  on 


any  person.  This  amendment  is, 
therefore,  not  major  under  Exetmtive 
Order  12291  (46  FR  13193;  February  19. 
1981)  and  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  Because  iU 
anticipated  impact  is  so  minimal,  it  does 
not  warrant  preparation  of  a  regulatory 
evaluation.  For  these  reasons  and 
because  few,  if  any.  Model  DC-9  or  C-9 
series  airplanes  are  operated  by  small 
entities,  I  certify  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  39.13  of  Part  39  of  the  Federal 
Aviation  Regulation  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
(anuary  12. 1983);  and  14  CFR  11.89. 

2.  Bjnamending  AD  85-19-03. 
Amendment  39-5137,  as  follows; 

A.  Revise  all  references  made  to  "SB 
09531088"  to  read  "SB  09530186." 

B.  Revise  paragraph  B.  to  read  as  f^lows: 
"If  no  cTracks  are  found  under  Condition  I, 
Phase  I,  as  referenced  in  SB  53-188,  perform 
repetitive  eddy  current  inspections  at 
intervals  not  to  exceed  3,500  landings  in 
accordance  with  Figure  2  of  SB  53-186,  until 
such  time  as  stress  coining  of  plate  nut 
clearance  holes,  as  outlined  under  Condition 
1.  Phase  II  of  SB  53-186,  or  SB  09530186 
(originally  identified  as  McDonnell  Douglas 
DC-9  Service  Sketch  3626C),  is 
accomplished." 

C.  Revise  paragraph  Cl.,  by  deleting  the 
parenthetical  phrase  after  "SB  09530186." 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention;  Director,     • 
Publications  and  Training,  Cl-750  (54- 
60).  These  documents  also  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas.  Drive,  Long  Beach, 
California.        ^ 

This  amendmeril  becomes  effective  )anuar>' 
10. 1986. 


BEST  COPY  AVAILABLE 
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Issued  in  Seattle.  Washington,  on 
Derember  17, 1985. 
Wayne  J.  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  85-30399  Filed  12-24-85:  8:45  am) 
BILUNG  CODE  4t1»-13-M 


14  CFR  Part  71 

(Airspace  Docltet  No.  85-AWP-231 

Revised  Description  of  the  Santa 
Maria,  CA,  Control  Zone  and  Transition 
Area 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  The  revised  description  of  the 
exising  Santa  Maria.  California,  Control 
Zone  and  Transition  Area  is  required  as 
a  result  of  the  upcoming  name  change  of 
the  Santa  Maria  Very  High  Frequency 
Omni-directional  Radio  Range  and 
Tactical  Air  Navigational  Aid 
(VORTAC).  This  action  does  not  change 
the  actual  airspace  of  the  existing  Santa 
Maria.  California,  Control  Zone  and 
Transition  Area. 

EFFECTn/E  date:  09O1  G.m.t..  March  13, 
1986. 

FOR  FURTHER  INFORMATION  CO|p'ACT: 
Joe  Fowler,  Airspace  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261; 
telephone  (213)  297-1658. 
SUPPLEMENTARY  INFORMATION: 

History 

This  revision  is  required  to  redefine 
the  existing  Santa  Maria,  California, 
Control  Zone  and  Transition  Area 
description  as  a  result  of  the  upcoming 
name  change  of  the  Santa  Maria 
VORTAC.  This  action  only  provides 
editorial  changes  and  does  not  alter  the 
existing  airspace.  To  preclude  numerous 
editorial  changes  to  control  zone  and 
transition  area  descriptions,  this 
amendment  uses  geographical 
coordinates  as  reference  points  which 
are  permanent  in  nature  and  not  subject 
to  change  as  name  or  location  of 
navigational  aids.  Sections  71.171  and 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  (FAR)  were  republished  in 
Handbook  7400.6A  dated  January  2, 
1985. 

The  Rule 

This  amendment  to  §S  71.171  and 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  will  change 
the  description  of  the  Santa  Maria. 
California.  Control  Zone  and  Transition 
Area  using  geographical  coordinates 


and  delete  the  reference  to  the  Santa 
Maria  VORTAC  used  in  the  definition. 
This  action  does  not  change  the  actual 
airspace  of  the  existing  control  zone  and 
transition  area. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
reflect  the  correct  description  of  the 
Santa  Maria,  Caliomia.  Control  Zone 
and  Transition  Area.  Therefore,  I  find 
that  notice  or  public  procedure  under  5 
U.S.C.  553(b]  is  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  amendment  effective 
coincident  with  the  next  charting  date. 
Description  of  the  amended  control  zone 
and  transition  are  set  forth  below  and 
depicted  on  the  chart  at  the  end  of  this 
document. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procdures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Transition  areas. 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration,  Part  71  of  the  FAR  is 
revised  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulbority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFR  11.69. 

2.  Section  71.171  is  amended  as 
follows: 

Santa  Maria.  CA— jRevised) 

Within  a  5-miIe  radius  of  the  Santa  Maria 
Public  Airport  (lat.  34*53'56'  N..  long. 
120'2723'  W.);  beginning  at  lat.  34'50'00'  N.. 
long.  120°24'25'  W.;  clockwise  via  the  5- 
mile  radius  to  laL  34°52'00"  N..  long. 
120°22'10'  W.;  to  lat.  34'51'10'  N..  long. 
120'2T20     W.:  to  lat.  34*49'20'  N.,  long 
120*23'20"  W.:  to  the  point  of  beginning. 


3.  Section  71.181  is  amended  as 

follows: 

SanU  Maria.  CA— {Reviiedj 

That  airspace  extending  upward  from  700 
feet  atiove  the  surface  t>eginning  at  UL 
34'45'00>  N..  long.  120*20'10-  W.);  to  UL 
34'49'20'  N.,  long.  120*26'00'  W4  thence 
clockvirise  via  the  5-miIe  radius  of  the  Santa 
Maria  Public  Airport  (lat.  34'5T56'  N..  long. 
120*27'23'  W.:  to  lat.  34*54"20'  N..  long. 
120"32'30'  W.;  to  lat.  35*80'50'  N..  long 
120'08'00'  W.:  to  lat.  35*03'45'  N..  long.         "^ 
120'32'25'  W.;  to  tat.  34*Se'20'  N,  k)i«. 
120'28'15'  W.:  thence  clockwise  via  the  S- 
mile  radius  of  the  Santa  Maria  Public  Airport 
(lat.  34'53'56'  N..  long  120*27  23'  W.):  to  lat 
34*S3'20'  N..  long.  120*21'10'  W.;  to  Ut 
34*4850'  N..  long.  120*1550'  W.:  to  the  point 
of  beginning. 

Issued  in  Los  Angeles.  California,  on 
December  10. 1985. 
B.  Kmth  PdUs.  - 

Acting  Director.  Western-Pacific  Region. 
(FR  Doc.  85-30396  Filed  12-24-85:  8:45  ami 
BIUJNO  COOC  4»1»-1>-ll 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Docket  No.  C-31741 

Larry  Brog;  ProMtiited  Trad* 
Practices,  and  Affirmative  Correcthw 
Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

SUMMARY:  In  setdement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  a  former  chief  execntive 
officer  of  a  Salt  Lake  City,  Utah 
manufacturer  and  distributor  of  a  dry 
milk  substitute,  among  other  things,  to 
cease  making  any  representations 
concerning  the  health  benefits  or 
expected  shelf  life  for  "Meadow  Fresh 
White",  a  powdered,  dairy-based  milk 
substitute,  or  other  food  products, 
without  reliable  and  competent 
substantiation.  Also,  respondent  is 
prohibited  from  excluding  some 
distributors  in  computing  "average** 
distributor  earnings  without  proper 
disclosures  concerning  the  method  of 
computation. 

DATE:  Complaint  and  Order  issued  Dec 
3, 1985.  > 

FOR  FURTHER  INrOWMATlOW  CONTACT: 

Lawrence  Hodapp,  FTC/H-238A. 
Washington.  DC  20580.  (202)  523-3860. 


■  Copies  of  the  Complaint  and  the  Decision  1 
Order  are  filed  with  thie  original  docmnent. 


Rr» 
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SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  Sept.  17, 1985,  there  was 
published  in  the  Federal  Register,  50  FR 
37686,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Larry 
Brog,  individually  and  as  a  former 
officer  of  Meadow  Fresh  Farms,  Inc.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and /or 
corrective  actioifc,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly:  S 
13.15  Business  status,  advantages,  or 
connections;  13.15-60  Earnings  and 
profits;  S  13.170  Qualities  or  properties 
of  product  or  service;  13.170-52 
Medicinal,  therapeutic,  healthful,  etc. 
Subpart — Corrective  Actions  and/or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  13.533—45 
Maintain  records;  13.533-45(a] 
Advertising  substantiation.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Goods:  S  13.1615  Earnings  and  profits. 

List  of  Subjecto  in  16  CFR  Part  13 

Powdered  milk  products.  Trade 
practices. 

(Sec.  6,  38 Stat.  721;  15  DSC.  46.  Interprets  or 

applies  sec  5, 38  Stat.  719,  as  amended;  15 

U.S.C.  45) 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  85-30439  Filed  12-24-85:  8:45  am] 

WLUNQ  COOC  (TSfr^l-M 


DEPARiyENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommissJon 

18  CFR  Part  284 

[Docket  Na  RMSS-I-OOO  (Parta  A-D)) 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol;  Berkshire  Gas 
Co. 

Issued:  December  13. 1985. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Order  Denying  Request  for 
Clarification  and  Waiver  of  Regulations. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 


among  others,  Part  284,  50  FR  42,408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  PoUcy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Berkshire  Gas  Company,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  264  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  S.  Schellhardt,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  357-8574. 

SUPPLEMENTARY  INFORMATION: 

Order  Denying  Request  for  Clarification 
and  Waiver  of  Regulations 

Before  Commissioners:  Raymond ). 
O'Connor.  Chairman:  A.G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

On  November  18, 1985,  Berkshire  Gas 
Company  filed  a  request  for  clarification 
of  the  Commission's  Regulations. 
Berkshire  alleges  that  it  has  engaged  in 
a  series  of  one  year  contracts  with 
Tennessee  Gas  Pipeline  and  Bay  State 
Gas  Company,  a  neighboring  utility. 
Under  these  contracts,  Tennessee  has 
transported  gas  on  behalf  of  Berkshire 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  (NGPA).  The  most  recent 
yearly  contract  expired  on  October  29, 
1985.  Tennessee  did  not  file  appropriate 
extension  reports  in  accordance  with 
§§  284.105  and  284.106  of  the  old 
regulations.  The  parties  had  not 
executed  letter  agreements  prior  to 
October  9, 1985  to  continue  service  for 
an  additional  period  of  time. 

Berkshire  argues  that  clarification 
should  be  granted  because  of  a  mutual 
understanding  of  the  parties  arrived  at 
in  1982  to  continue  the  transportation 
arrangement  on  a  yearly  basis  through 
1988.  Alternatively,  Berkshire  requests 
waiver  of  the  regulations  based  on  the 
high  priority  category  of  the  customers 
to  be  served  and  the  lack  of  alternative 
sources  of  supply. 

The  facts  and  circumstances  cited  in 
Berkshire's  petition  do  not  justify 
granting  a  waiver  of  the  regulations.  The 
technical  corrections  clarify  the 
Commission's  intent  when  it  issued 
Order  No.  436.  Initiation  of  service 
under  a  new  contract  signed  after 
October  9, 1985  would  constitute  a  new 
NGPA  section  311  transportation 
transaction  under  S  284.102. 
Accordingly,  Berkshire's  petition  for 


clarification  and  waiver  of  the 
regulations  is  denied. 

By  the  Commission. 
Kenneth  F.  Plumb,  \ 
Secretary.  ^ 

(FR  Doc.  85-30489  Filed  12-24-85:  8:45  am) 

SiLUNQ  COM  •717-C1-W 


18  CFR  Part  284    | 

[Docket  No.  RM85- 1-000  (Parts  A-0)I 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol;  Entrade  Corp. 

Issued:  December  13, 1985. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Order  Granting  Request  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  284,  50  FR  42,408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Enfrade  Corporation,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendmenta  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Salzer,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street, 

NE.,  Washington.  DC  20426,  (202)  357- 

9219. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond  ]. 
O'Connor,  Chairman:  A.G.  Sousa.  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

On  November  12, 1985,  Entrade 
Corporation  filed  a  request  for 
clarification  of  the  transition  provisions 
of  Order  No.  436  '  with  respect  to 
contract  changes  which  are  necessary 
for  engineering  considerations  to  move 
gas  under  transportation  agreements 
issued  pursuant  to  section  311  of  the 
Natural  Gas  Policy  Act. 

A  customer  of  Entrade  entered  into 
transportation  agreements  prior  to 
October  9, 1985  with  two  pipelines,  to 
transport  the  gas  in  sequence  from  its 
receipt  by  the  first  pipeline  to  its 
ultimate  delivery  by  the  second.  Due  to 
variable  pressure  differentials,  the  first 
pipeline  provided  in  its  contract  that 
either  of  two  interconnections  with  the 


■  50  FR  42406  (Octol>er  18. 1985). 
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second  pipekine  coirid  be  used.  The 
second  pipeline's  contract  however, 
listed  only  one  interconnection,  and 
should  be  modified  to  reflect  the  two 
possible  interconnections. 

This  modification  is  minor  and 
technical,  and  is  implied  from  the 
contract  with  the  first  pipeline,  l^e 
volumes  of  gas.  their  receipt  point  on  the 
first  pipeline,  and  their  delivery  point  on 
the  second  pipeline,  all  remain 
unchanged. 

I        On  the  basis  uf  these  facts,  we 
conclude  that  both  of  these 
transportation  agreements  fall  within 
the  scope  of  the  transition  provisions  of 
Order  No.  436.  including  the  use  of  the 
second  interconnection  point  between 
the  two  interstate  pipeline  transporters. 

I         By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-30490  Filed  1:2-24-85:  8:45  am| 
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18  CFR  Part  284 

I DoclcM  No.  RM8&-t-000  (Parts  A-0)l 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol;  Mountain  Fuel 
Resources,  Inc. 

Issued:  December  13, 1985. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Order  Granting  Request  for 
Clarification. 


summary:  On  October  d.  1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 
among  others.  Part  284,  50  FR  42,408 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act. 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Mountain  Fuel  Resources.  Inc.. 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 
EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Kevin  Rees.  Federal  Energy  Regulatory 

Commission.  825  North  Capitol  Street. 

NE.,  Washington,  DC.  2042a  (202)  357- 

9221. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Request  for  Clarification 

Before  Commissioners:  Raymond  J 


O'Connor.  Chairman:  A.G.  Sousa.  Charles  G. 
Stolon.  Cbaries  A.  Trabandt  and  CM.  Naeve. 

On  November  13, 1985,  Mountain  Fuel 
Resources,  Inc.,  filed  a  request  for 
clarification  of  S  284.223(g)  of  the 
regulations  promulgated  by  Order  No. 
436. ' 

Mountain  Fuel  entered  into  an 
agreement  with  the  Grand  Valley  Gas 
Transmission  Company  on  September 
26, 1985  whereby  Mountain  Fuel  was  to 
transport  up  to  2,500  Mcf  of  natural  gas 
per  day  to  Northwest  Pipeline 
Corporation  for  its  ultimate  redelivery  to 
the  end-user.^  At  the  time  of  the 
agreement.  Grand  Valley  advised 
Mountain  Fuel  that  the  end-user  would 
be  a  low-priority  end-user  and  that  the 
service  would  be  provided  under 
§  157.209(e)  of  the  Regulations.  The 
agreement  between  Mountain  Fuel  and 
Grand  Valley  recites  that  transportation 
service  is  for  a  tow-priority  end-use  and 
specifically  limits  the  transportation  to 
not  more  than  120  days  (until  January  29. 
1986).  The  agreement  further  limits  the 
term  of  the  transportation  service  to 
October  31. 1985,  unless  Mountain  Fuel 
elects  to  extend  the  transportation  fot 
the  remainder  of  the  120  days  of  service. 

On  October  2. 1985.  Grand  Valley 
advised  Mountain  Fuel  that  it  was  able 
to  negotiate  a  sales  contract  with  a  high- 
priority  end-user.  {.R.  Simplot  Company, 
and  that  the  gas  was  being  transported 
by  Mountain  Fuel  on  behalf  of  Simplot 
for  its  high-priority  end-use.  The 
transportation  service  on  behalf  of 
Simplot  commenced  on  October  1. 1985. 
the  Hrst  date  of  service  under  the 
agreement. 

Mountain  Fuel  filed  its  initial  report  as 
required  by  S  157.209(g)(1).  summarizing 
the  transportation  service  provided  to 
Simplot.  In  its  report.  Mountain  Fuel 
indicates  that  the  gas  was  being 
transported  on  behalf  of  a  high-priority 
end-user. 

Mountain  Fuel  states  that  it  has  halted 
transportation  service  for  Simplot  as  it 
is  unsure  of  whether  the  continued 
transportation  for  Simplot  will  require 
Mountain  Fuel  to  comply  with  the  non- 
discriminatory access  provisions  of 
Order  No.  436.  Mountain  Fuel  is  seeking 
clarification  as  to  whether  its 
transportation  service  agreement  with 
Grand  Valley  falls  within  the  transition 
provisions  of  §  284.223(g)(1)  or  whether 
Mountain  Fuel  will  have  to  offer  non- 
discriminatory access  transportation  if  it 


'  33  FERC 161  AT  (198S).  SO  FR  41.40B  (Oclober  la 
1985). 

^Mountain  Fuel's  agreement  wai  entered  into 
pursuant  to  its  blanket  autlwrily  in  Docket  No. 
CP82-491-000.  20  FERC  |82.580  (1962). 


wishes  to  continoe  performing  (his 
service. 

We  find  that  Mountain  Fuel's 
transportation  service  was  performed 
under  i  157.20^a][l).  Although  the 
original  agreenoent  provided  fpr 
transportation  service  for  a  low-priority 
end-user,  prior  to  October  9. 1985. 
Mountain  Fuel  was  informed  that  such 
transportation  would  instead  be  for  a 
high-priority  end-user.  Thus,  the  parties 
verbally  amended  their  contract. 
Furthermore,  Mountain  Fuel  indicated  in 
its  report  that  it  was  performing  such 
service  under  S  157.209(a)(1). 
Accordingly,  we  find  that  the  service 
falls  within  the  scope  of  the  transition 
provisions  of  §  284.223(g)(1).  However. 
Moimtain  Fuel  may  continue  the  service 
only  for  the  term  provided  in  its 
contract 

By  the  Commission. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-30383  Filed  12-24-85:  a:4S  »m] 
SttXING  COK  •717-*1-« 


18  CFR  Part  284 

I  Docket  No.  RIMS-1-000  (Parts  A-IHl 

Regulation  of  Natural  Gas  PIpainas 
After  Partiai  Decontrol;  J.  R.  Stmplot 
Co.  , 

Issued:  December  13, 1985. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  Denying  Request  for 
Clarification. 

SUMMARY:  On  October  9. 1985.  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 
among  others.  Part  284.  50  FR  42.408 
(Oct.  18, 1965).  In  amending  its 
regulations  in  this  Part  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  J.  R.  Simplot  Company,  the 
Commission  issues  this  order  clarifying 
Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1965. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Riley,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  357-8049. 
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SUPPLEMENTARY  mromaATiON: 

Older  Denying  Request  for  Clarification 

Issued:  December  13, 1985. 

Before  Commissioners:  Raymond ). 
O'Connor.  Chainnan;  A.G.  Sousa.  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  CM.  Naeve. 

On  November  13. 1985,  the ).  R. 
Simplot  Company,  pursuant  to  Rule  207 
of  the  Commission's  rules  of  practice 
and  procedure,'  requested  clarincation 
of  the  "grandfathering"  provision  for 
blanket  certificate  transactions  for  high 
priority  end-users  as  established  in 
9  284.223(g)(1)  of  Order  No.  436. 
Speci^cally,  Simplot  asks  whether  a 
written  contract  expHcitly  allowing  for 
contract  term  extensions  and  the 
addition  or  deletion  of  receipt  and 
delivery  points,  which  contract  had  not 
been  extended  prior  to  October  9, 1965, 
is  subject  to  the  transitional  provisions 
after  October  9, 1985. 

Simplot  entered  into  a  transportation 
agreement  with  Northwest  Pipeline 
Company  on  June  17, 1985,  and  amended 
that  agreement  on  July  30  and  August  5. 
1985.  The  amended  agreement  is  to 
continue  until  December  17, 1985.  The 
agreement  provides  for  changes  in  the 
term  and  the  delivery  and  receipt  points 
at  any  time  upon  mutual  agreement  of 
the  parties.  Although  a  written  contract 
was  in  place  and  service  had 
commenced,  the  parties  did  not  agree  to 
extend  the  December  17. 1985  term 
before  the  October  9, 1985  deadline. 

Service  under  a  contract  for 
transportation  pursuant  to 
9  157.209(a)(1)  for  which  service  had 
commenced  by  October  9, 1985.  may 
continue  after  November  1. 1985  under 
S  284.223(g)(l]  for  the  time  remaining  in 
its  authorized  term.  Thus,  the  existing 
contract  between  Simplot  and 
Northwest  can  remain  in  effect  until 
December  17, 1985,  without  obligating 
Northwest  in  any  way  with  respect  to 
becoming  a  non-discriminatory  access 
transporter  of  natural  gas. 

However,  a  transitional  transportation 
arrangement  may  not  be  amended  after 
October  9, 1985.  because  §  284.233(g)(1) 
specifically  limits  that  transaction  to  the 
operative  terms  and  conditions  of  the 
transportation  arrangements  that 
existed  on  October  9, 1985.  Because  the 
agreement  between  Simplot  and 
Northwest  was  not  extended  prior  to 
October  9, 1985,  Simplot's  agreement 
does  not  qualify  for  transition  treatment 
beyond  the  original  contract  date  of 
December  17, 1985.  Further,  the 
transportation  arrangement  may  not  be 
amended  to  change  the  points  of  receipt 
and/or  delivery.*  Any  subsequent 


changes  to  the  terms  and  conditions  of 
the  originally  certiRcated  transaction 
would  require  an  application  for  a  new 
blanket  certification  under  section 
284.221. 
By  the  Commission. 

Kenneth  F.  Phimb, 

Secretary. 

|FR  Doc.  85-30493  Filed  12-24-85;  8:45  am] 
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18  CFR  Part  284 

(Docket  Na  RM8S-1-O0O  (Parts  A-O)) 

R«guiatk>n  of  Natural  Gas  Pipelines 
After  Partial  Decontrol;  Souttiem 
Natural  Gas  Co. 

Issued:  December  13, 1985. 
AOENCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Granting  and  Deferring, 
in  Part.  Request  for  Clariflcation. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in, 
among  others.  Part  264,  50  FR  42.408 
(Oct.  18, 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Southern  Natural  Gas  Company, 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 

EFFECTIVE  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Kevin  Rees,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
9221. 

SUPPLEMENTARY  INFORMATION: 

Order  Granting  Motion  for 
Clarification 

Before  Commissioners:  Raymond ). 
O'Connor,  Chairman:  A.G.  Sousa,  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

Southern  .Natural  Gas  Company 
(Southern)  has  filed  a  motion  for 
clarification  of  §  284.105  of  the 
Regulations  adopted  in  Order  No.  436.' 
Specifically,  Southern  requests  that  we 
clarify  that  it  may  continue  to  provide 
transportation  service  on  behalf  of 
Power-Tex  Joint  Venture  (Power-Tex),  a 
Texas  intrastate  pipeline,  pursuant  to 
section  311  of  the  Natural  Gas  Policy 


'18  CFR  385.207. 

'Banhandle  Eastern  Pipeline  Co..  33  FERC  y 
61.139  (issued  November  13, 19B5). 


'  33  FERC  1  61.007.  50  FR  42,408  (October  18, 
1965). 


Act  of  1978  (NGPA),  after  November  1, 
1985.  We  will  grant  Southern's  motion. 

Section  284.105  provides  that  any 
NGPA  section  311  transportation  service 
authorized  and  commenced  on  or  before 
October  9. 1965.  may  be  continued,  with 
several  exceptions,  under  the  terms  that 
applied  prior  to  November  1. 1985.  undl 
the  earlier  of  October  9. 1987.  or  the 
expiration  of  the  original  or  extended 
term  of  the  contract. 

Power-Tex  received  section  311 
transportation  service  from  Southern, 
pursuant  to  an  oral  agreement  between 
Southern  and  Northern  Gas  Marketing, 
Inc.  to  amend  a  transportation 
agreement  by  adding  Power-Tex  as  a 
shipper  for  whom  Southern  would 
transport  gas,  prior  to  October  9, 1965. 
We  have  previously  clariHed  that 
S  284.105  is  applicable  to  transportation 
service  which  commenced  pursuant  to  a 
verbal  agreement  prior  to  October  9,  ■  ■ 
1985.  Regulation  of  Natural  Gas . 
Pipelines  After  Partial  Wellhead 
Decontrol  (Pacific  Gas  and  Electric 
Company).  33  FERC  ^  62,155  (October 
31, 1985).  Southern  may  continue  to 
provide  transportation  service  after 
November  1, 1965.  on  behalf  of  Power- 
Tex,  under  §  264.105,  as  long  as 
Southern  complies  with  all  applicable 
reporting  requirements. 

By  the  Commission. 

Kenneth  F.  Plumb,       I 

Secretary.  i  ■        '  ■ 

(FR  Doc.  85-30491  Filed  12-24-85:  8:45  am) 
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18  CFR  Part  284      I 

I  Docket  No.  RM85- 1-000  (Parts  A-O)  I 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Decontrol;  Southern 
Natural  Gas  Co. 

Issued:  December  13, 1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE, 
ACTION:  Order  Granting  Motion  for 
Clarification. 

summary:  On  October  9, 1985,  the 
Commission  issued  Order  No.  436,  a 
Final  Rule  amending  its  regulations  in. 
among  others.  Part  284,  50  FR  42,406 
(Oct.  18. 1985).  In  amending  its 
regulations  in  this  Part,  the  Commission 
adopted  a  simplified  transportation 
program,  including  blanket  certificates 
under  section  7  of  the  Natural  Gas  Act, 
and  transportation  programs  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  In  response  to  a  petition 
filed  by  Southern  Natural  Gas  Company, 
the  Commission  issues  this  order 
clarifying  Order  No.  436. 


CFFEcnvc  DATE:  The  amendments  to 
Part  284  were  effective  October  9, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Ho8t«tler,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  Washington.  DC.  20428.  (202)  357- 
8780. 
SUPPLEMENTARY  INFORMATION: 

Order  Granting  and  Deferring  In  Part, 
Request  for  Clarincation 

Federal  Energy  Regulatory  Commission 

Before  Commissioners:  Raymond  J. 
O'Connor.  Chairman:  A.C.  Sousa.  Charles  C. 
Stalon,  Charles  A.  Trabandt  and  CM.  Naeve. 

On  November  5. 1985.  Southern 
Natural  Gas  Company  (Soutl\em)  filed  a 
request  for  clarification  that  certain 
blanket  Certificate  transportation 
arrangements  qualify  under 
§  284.223(g)(1)  of  Order  No.  436'  for 
continued  transportation  anthorization 
after  November  1. 1985.  The  first 
category  concerns  transportation 
services  that  Southern  performs  on 
behalf  of  local  distribution  company 
(LDC)  customers  acting  as  agents  for 
end-users  whose  use  of  natural  gas 
qualifies  as  high  priority  end-uses.  The 
second  category  concerns  transportation 
services  southern  performs  for  LDC 
customers  acting  as  agents  for  numerous 
end-users  whose  use  of  natural  gas 
qualifies  as  both  high  and  low  priority 
end-uses. 

Southern  states  that  it  performed 
transportation  services  on  behalf  of  LDC 
customers  acting  as  agents  for  end-users 
whose  use  of  gas  qualified  as  high 
priority  end-uses.  Southern  filed  reports 
as  required  under  §  157.209(g)  as  it 
existed  prior  to  November  1, 1985, 
notifying  the  Commission  of  the 
Commencement  of  the  transportation 
service.  In  each  of  its  reports,  however. 
Southern  failed  to  specifically  cite 
§  157.209(a)(1).  and  in  the  section  of  the 
report  stating  that  the  gas  was  eligible 
for  tranportation  under  Southern's 
blanket  certificate  because  it  was 
purchased  in  a  first  sale  and  was  not 
dedicated  to  interstate  commerce  on 
November  8. 1978.  Southern  cited  to 
§  157.209(e). 

Southern  also  states  that  it  has 
rendered  transportation  service  to  LDCs 
acting  as  agents  for  numerous  end-users 
whose  plants  have  both  high  and  low 
priority  end-uses  of  gas.  Southern  states 
that  it  filed  timely  reports  indicating  that 
such  gas  would  be  transported  for  both 
high  priority  and  low  priority  end-users, 
but  Southern  did  not  specifically  state 
what  precent  of  the  total  volumes  would 


be  used  high  priority  end-uses  and  thus 
transported  under  S  157.209(a)(1)  or 
what  percent  of  the  total  would  be. 
transported  under  S  157.209(a)(2)  and 
{e)(l).  However,  in  its  reports.  Southern 
referred  to  S  157.209(e).  During 
September  and  October,  Southern  filed 
pursuant  to  fi  157.209(e)(2)  to  extend 
such  transportation  beyond  the  120-day 
self-implementing  period  for  those  low 
priority  end-users  that  would  have 
experienced  an  interruption  on  or  before 
December  15, 1985.* 

We  are  granting  Southern's  request 
for  clarification  regarding  its 
transportation  services  in  the  first 
category.  We  are  deferring  ruling  on  the 
request  for  clarification  regarding  its 
transportation  services  in  the  second 
category. 

Regarding  the  transportation  services 
in  the  first  category.  Southern  is  allowed 
to  proceed  with  its  transportation  under 
§  284.223(g)(1)  as  Southern  commenced 
such  services  under  section 
157.209(a)(1).  Southern  will  be  required 
to  amend  its  reports  to  reflect  that  such 
services  were  performed  pursuant  to  the 
authority  of  §  157.209(a)(1)  as  it  existed 
prior  to  November  1, 1985. 

By  .the  Commission. 
Kenneth  F.  Plumbs 
Secretary. 

(FR  Doc.  8S-30492  Filed  12-24-65:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  449 

(Docliet  No.  e5N-0136] 

Antibiotic  Drugs;  Nystatin  Tablets; 
Revision  of  Disintegration  Standard 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  by  revising 
the  disintegration  standard  for  nystatin 
tablets.  The  agency  is  taking  this  action 
to  assure  better  quality  control  of  this 
product. 

DATES:  Effective  January  27, 1986; 
comments,  notice  of  participation,  and 
request  for  hearing  by  January  27, 1986; 


'  33  FERC  161.007  (1985).  50  FR  42.408  (Oclotier  18. 
1985' 


'See  Dockets  Nos.  CP85-878-O00.  CP86-1 4-000. 
CP96-15-O0a  CP86-49-000.  CPe6-55-000.  CPe6-S7- 
000.  CP8e-5S-000.  In  each  of  its  filings  in  these 
dockets.  Southern  clearly  stated  in  commenced  such 
transportation  under  }  lS7.209(e)(l)  for  a  term  of  120 
days. 


data,  information,  and  analyses  to 
justify  a  hearing  by  February  24, 1986. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm 
4-^2.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Eckert.  Center  for  Drugs  and 
Biologies  (I-IFN-815),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4290. 

SUPPLEMENTARY  INFORMATtOM:  In  the 

Federal  Register  of  July  28. 1985  (50  FR 
30478).  FDA  proposed  to  amend  the 
antibiotic  drug  regulations  by  revising 
the  disintegration  standard  for  nystatin 
film-coated  tablets  from  30  minutes  to  2 
hours. 

As  discussed  in  the  proposaL  the 
disintegration  test  for  film-coated 
tablets  (21  CFR  436.212(e)(1))  measures 
the  rate  of  disintegration  of  this  dosage 
form  by  immersion  in  simulated  gastric 
fluid  for  the  time  specified  in  the 
individual  monograph  (regulation).  Tlie 
monograph  providing  for  the  nystatin 
tablets  specifies  a  disintegration  time 
period  of  30  minutes  for  film-coated 
tablets.  If  the  tablets  have  not 
disintegrated  in  30  minutes,  they  do  not 
meet  the  standard  for  disintegration. 

The  agency  has  concluded  that  a 
disintegration  standard  of  30  minutes  is 
unnecessarily  stringent  for  nystatin  film- 
coated  tablets.  The  agency  has 
determined  that  a  disintegration  time 
period  of  2  hours  is  a  more  reasonable 
time  period. 

In  addition,  the  agency  proposed  to 
amend  the  regulation  (monograph)  for 
nystatin  tablets  by  deleting  (1)  the 
provision  for  the  plain-coated  tablets 
because  they  are  no  longer  marketed, 
and  (2)  the  reference  to  film-coated 
tablets  containing  a  starch  filler  because 
all  nystatin  tablets  currently  mariceted 
fit  this  description. 

Interested  persons  were  given  until 
September  24. 1985,  to  submit  written 
comments  on  this  proposal  and  until 
August  26, 1985,  to  submit  requests  for 
an  informal  conference.  No  comments  or 
requests  for  an  informal  conference 
were  received  in  response  to  the 
proposal. 

Economic  Impact 

The  agency  has  considered  the 
economic  impact  of  this  final  rule  and 
has  determined  that  it  does  not  require  a 
regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Specifically,  the  final 
rule  would  refine  an  existing  technical 
provision  to  provide  a  less  stringent 
requirement.  Accordingly,  the  agency 
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certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Filing  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  January  27, 1986,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2]  on  or  before  February 
24, 1986,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request(s)  the 
hearing,  making  flndings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  449 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  449  is  amended 
as  follows: 

PART  44»-ANTIFUNGAL  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  449  is  revised  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  5.10. 


2.  In  S  449.150a  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§449.1501    Nystatin  tablets. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Nystatin  tablets  are  tablets 
composed  of  nystatin  and  suitable  and 
harmless  buffer  substances,  diluents, 
binders,  lubricants,  colorings,  and 
flavorings.  Each  tablet  contains  500,000 
units  of  nystatin.  Its  potency  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of  the  number  of  units  of  nystatin  that  it 
is  represented  to  contain.  The  loss  on 
drying  is  not  more  than  8  percent.  The 
tablets  shall  disintegrate  within  2  hours. 
The  nystatin  used  conforms  to  the 
standards  prescribed  by  $  449.50(a)(1). 

*  *  •  •  • 

Dated:  December  18, 1985. 
Daniel  L  Michels,  Director, 

Office  of  Compliance,  Center  for  Drugs  and 

Biologies. 

|FR  Doc.  85-30411  Filed  12-24-85:  8:45  am] 

BItUNG  COOC  4180-OI-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
not  Subject  to  Certification; 
Tloxidazole  Granules 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Druge 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Schering 
Corp.,  providing  for  safe  and  effective 
use  of  tioxidazole  granules  in  horses  as 
an  anthelmintic. 

EFFECTIVE  DATE:  December  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3420. 

SUPPLEMENTARY  INFORMATION:  Schering 
Corp.,  2000  Galloping  Hill  Rd., 
Kenilworth,  NJ  07033.  filed  NADA  134- 
645,  which  provides  for  administering 
tioxidazole  granules  to  horses  by  mixing 
with  a  small  amount  of  the  grain  ration. 
Tioxidazole  granules  are  indicated  for 
removal  of  certain  mature  large 
strongyles,  mature  ascarids,  mature  and 
immature  pinworms,  and  mature  small 
strongyles.  The  NADA  is  approved  and 
the  regulations  are  amended  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 


In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  signiRcant  impact 
on  the  human  environment  and  that  an 
environmental  inqjact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's        <• 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(4). 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegat«l  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  is  revised  to  read  as  follows: 

Authority:  Sec.  512{i).  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10 and  5.83. 

2.  By  adding  new  §  §  520.2473  and  520- 
2473a  to  read  as  follows: 

§  520.2473    Tioxidazole  oral  dosage  forms. 

S  520.2473a    Tioxidazole  granules. 

(a)  Specifications.  Each  gram  of 
granules  contains  200  milligrams  of 
tioxidazole. 

(b)  Sponsor.  See  No.  000085  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use — (1)  Horses — (i) 
Amount.  5  milligrams  per  pound  of  body 
weight  as  a  single  dose. 

(ii)  Indications  for  use.  Removal  of 
mature  large  strongyles  (Strongylus 
edentatus,  S.  equinus,  and  5.  vulgaris). 
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mature  ascarids  (Parascaris  equorum). 
mature  and  immature  (4th  larval  stage) 
(Oxyvris  equij,  and  mature  small 
strongyles  (Triodontophonis  spp.) 

(iii)  Limitations.  For  administration 
with  feed:  Sprinkle  required  amount  of 
granules  on  a  small  amount  of  the  usual 
grain  ration  and  mix.  Prepare  for  each 
horse  individually.  Withholding  of  feed 
or  water  not  necessary.  Not  for  use  in 
horses  intended  for  food.  The 
reproductive  safety  of  tioxidazole  in 
breeding  animals  has  not  been 
determined.  Consult  your  veterinarian 
for  assistance  in  the  diagnosis, 
treatment,  and  control  of  parasitism.  It 
is  recommended  that  this  drug  be 
administered  with  caution  to  sick  or 
debilitated  horses. 

(2)  [Reserved]. 

Dated:  December  18, 1985. 
Lester  M.  Crawford. 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  85-30413  Filed  12-24-85:  8:45  am| 

BILUNQ  COOC  4160-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

706  Agencies;  Rescission  of  North 
Carolina  Personnel  Commission 

AGENCY:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  rule;  amendment. 

summary:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State 
and  local  fair  employment  practices 
agencies  (706  Agencies]  so  that  they 
may  handle  employment  discrimination 
charges.  Publication  of  this  amendment 
rescinds  the  designation  of  the  North 
Carolina  State  Personnel  Commission  as 
a  706  Agency. 

EFFECTIVE  DATE:  December  26, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 
Miguel  Torres,  Equal  Employment 
Opportunity  Commission,  Office  of 
Program  Operations,  Systemic 
Investigations  and  Individual 
Compliance  Programs,  2401  E  Street 
NW..  Washington.  DC  20507,  telephone 
202/634-6922. 

SUPPLfMENTARY  INFORMATION:  The 
Commission  was  notified  that  the  North 
Carolina  State  Personnel  Commission's 
statutory  authority  to  enter  into  a  706 
charge  deferral  relationship  with  the 
Equal  Employment  Opportunity 
Commission  has  been  rescinded 
effective  January  1. 1986.  Consequently 
the  Director,  Office  of  Program 
Operations  believed  that  the  North 


Carolina  State  Personnel  Commission 
should  not  be  considered  as  a  706 
Agency. 

The  Director  received  written  notice 
from  the  Director.  Office  of  State 
Personnel.  State  of  North  Carolina  that 
the  State  Personnel  Commission  will 
cease  operation  as  a  706  Agency  on  or 
before  January  1, 1986. 

Accordingly,  the  Director  hereby 
makes  a  final  determination  that  the 
North  Carolina  State  Personnel 
Commission  will  no  longer  be 
considered  a  706  Agency.  Publication  of 
this  amendment  to  §  1601.74  rescinds  the 
designation  of  the  following  agency  as  a 
designated  706  Agency;  North  Carolina 
State  Personnel  Commission. 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Intergovernmental 
relations. 

1.  The  authority  citation  for  Part  1601 
continues  to  read  as  follows: 

Authority:  Sees.  709.  713,  78  Stat.  263.  265: 
42  U.S.C.  2000e-8.  2000e-12. 

PART  1601— (AMENDED] 

§  1601.74    (Amended] 

Accordingly.  29  CFR  Part  1601  is 
amended  in  S  1601.74(a)  by  removing  the 
entry  for  the  North  Carolina  State 
Personnel  Commission. 

Signed  at  Washington.  DC.  (his  16th  day  of 
December  1985. 

For  the  Commission. 
lames  H.  Troy, 

Director,  Office  of  Program  Operations. 
(FR  Doc.  85-30064  Filed  12-24-85:  8:45  am] 

BILUNG  CODE  «S70-06-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD6-85-081 

Drawbridge  Operations  Regulations; 
Tigre  Bayou,  LA 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Develpment  (LDOTD),  the  Coast 
Guard  is  changing  the  regulation 
governing  the  operation  of  the  swing 
span  bridge  over  Tigre  Bayou,  mile  2.3, 
on  LA330  near  Delcambre.  Vermilion 
Parish.  Louisiana,  by  requiring  that  at 
least  four  hours  advance  notice  be  given 
for  an  opening  of  the  draw  at  all  times. 
Presently,  the  draw  is  required  to  open 


on  signal  from  5  a.m.  to  9  p.m.  and  on  12 
hours  advance  notice  from  9  p.m.  to  S 
a.m.  This  change  is  being  made  because 
of  infrequent  requests  for  opening  the 
draw.  This  action  will  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  at  the  bridge  to 
open  the  draw  from  5  a.m.  to  9  p.m.. 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  January  27, 1986. 

FOR  FURTHER  INFORMATION  CONTACT    . 

Perry  Haynes,  Chief.  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 

SUPPLEMENTARY  INFORMATION:  On  5  July 
1985.  the  Coast  Guard  published  a 
proposed  rule  (50  FR  27624)  concerning 
this  amendment.  The  Commander, 
Eighth  Coast  Guard  District,  also 
published  the  proposal  as  a  public 
notice  dated  15  July  1985.  In  each  notice 
interested  persons  were  given  until  19 
August  1985  to  submit  comments. 

Drafting  Infonnatioa 

The  drafters  of  this  regulation  are 
Perry  Haynes,  project  officer,  and 
Lieutenant  Commander  James  Vallone. 
project  attorney. 

Discussion  of  Comments 

Five  responses  were  received,  two 
offering  no  objections  and  three 
expressing  concern  over  the  four  hours 
advance  notice  for  a  bridge  opening  in 
an  emergency  or  economic  hardship 
case,  and  on  the  potential  for 
reactivation  of  a  defunct  small  boat 
repair  facility  located  immediately 
upstream  of  the  bridge.  In  a  meeting 
with  the  three  concerned  respondents, 
confirmed  in  writing,  the  LDOTD 
reviewed  the  low  number  of  bridge 
openings  and  how  this  justified  a 
bridegetender  on  a  four-hour  call 
instead  of  continually  on  site,  to 
accommodate  a  vessel  passage.  At  the 
same  time,  the  LDOTD  assured  the 
parties  that  it  is  committed  to:  (1) 
Opening  the  bridge  on  less  than  four 
hours  notice  in  the  case  of  an  emergency 
or  economic  hardship,  (2)  assigning  a 
tender  at  the  site  to  open  the  bridge  on 
signal  in  the  event  of  a  temporary  surge 
in  waterway  traffic,  and  (3)  reverting  to 
stationing  a  tender  at  the  bridge,  either 
part  or  full  time,  if  the  boat  repair 
facility  should  be  reactivated  and 
generate  the  volume  of  waterway  traffic 
to  warrant  this  action.  In  view  of  the 
foregoing,  the  respondents  stated  that        ( 
the  proposed  change  in  operating  the 
bridge  was  acceptable. 
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Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  {44  FR  11034;  February  28. 
1979). 

The  economic  imact  has  been  found  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  the  bridge 
averaged  only  one  vessel  opening  every 
three  days  in  1984  and  only  one  vessel 
opening  every  five  days  in  1985  through 
October.  These  few  vessels  can 
reasonably  give  four  hours  advance 
notice  for  a  bridge  opening,  from  ashore 
or  afloat,  by  placing  a  collect  call  at  any 
time  to  the  bridge  owner  at  the  IDOTD 
District  Office  in  Lafayette,  Louisiana, 
telephone  (318]  233-7404.  Mariners 
requiring  the  bridge  openings  are  repeat 
users  of  the  waterway  and  scheduling 
their  arrival  at  the  bridge  at  the 
appointed  time  should  involve  little  or 
no  additional  expense  to  them.  Should 
the  occasion  arise  to  open  the  bridge  on 
less  than  four  hours  notice  for  an 
emergency  or  to  operate  the  bridge  on 
demand  for  a  temporary  surge  in 
waterway  traffic,  the  LTOTD  has 
committed  to  doing  so.  Since  the 
economic  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certiHes  that  it  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulation 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

AutlMrity:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  li)5-l(g). 

2.  Section  117.507  is  revised  to  read  as 
follows: 

{117.507    TIgre  Bayou 

The  draw  of  the  S330  bridge,  mile  2.3 
near  Delcambre,  shall  open  on  signal  if 
at  least  four  hours  notice  is  given.  The 
draw  shall  open  on  less  than  four  hours 
notice  for  an  emei^ncy  and  shall  open 
on  signal  should  a  temporary  surge  in 
waterway  traffic  occur. 


Dated  December  13. 1985. 

Clyde  T.Lerii.  Jr.. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 

{FR  Doc.  85-30510  Filed  12-24-85:  8:45  un] 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 

Temporary  Programs  of  Vocational 


Training 


I 


AQENCY:  Veterans  Administration. 
action:  Fmai  rules. 

summary:  The  Veterans  Administration 
(VA)  has  amended  its  adjudication 
regulations  to  implement  certain 
provisions  of  Pub.  L  98-543,  the 
Veterans'  Benefits  Improvement  Act  of 
1984.  These  amendments  are  necessary 
to  define  Adjudication  Division 
responsibilities  with  respect  to  newly 
established  temporary  vocational 
rehabilitation  training  programs.  The 
effect  of  these  amendments  will  be  to 
provide  authority  for  actions  to  insure 
participation  in  temporary  vocational 
rehabilitation  training  programs. 

DATES:  These  rules  are  effective 
February  1, 1985,  as  provided  by  law. 

KM  FURTHER  INFORMATION  CONTACT: 
Robert  M.  White,  Chief.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Department  of  Veterans 

Benefits  (202)  389-3005. 

SUPPLEMENTARY  INFORMATION:  On 
pages  36631-33  of  the  Federal  Register  of 

September  9, 1985.  the  VA  published 
proposed  amendments  to  38  CFR  3.341 
through  3.343.  Interested  persons  were 
given  until  September  30. 1985,  to  submit 
comments,  suggestions  or  objections  to 
the  proposed  amendments.  Since  no 
comments,  suggestions  or  objections 
were  received,  the  amendments  have 
been  adopted  as  proposed. 

The  Administrator  hereby  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612. 
Therefore,  pursuant  to  5  U.S.C.  606(b), 
these  regulations  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  these  regulations  impose  no 
regulatory  burdens  on  small  entities, 
and  only  claimants  for  VA  benefits  will 
be  directly  affected.  Determined  that 
these  regulations  are  non-major  for  the 
following  reasons: 


UMI 


(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  ]a  38  CFR  Part  S 

Administrative  practice  and  ' 
procedure.  Claims,  Handicapped,  Health 
care,  Pensions,  Veterans,  Veterans 
Administration. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

Approved:  November  27, 1985. 
'  By  direction  of  the  Administrator. 
Everett  Alvarez  Jr.. 
Deputy  Administrator.  \ 

PART  3— {AMENDED] 

38  CFR  Part  3,  Adjudication,  is 
amended  as  follows: 

1.  Section  3.341  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

S  3.341    Total  disability  ratings  for 
compensation  purpose*. 

*        *        •        •        « 

(c)  Temporary  program  of  vocational 
rehabilitation.  (1)  Each  time  a  veteran  is 
rated  totally  disabled  on  the  basis  of 
individual  unemployability  during  the 
period  beginning  on  February  1, 1985, 
and  ending  on  January  31, 1989,  the 
Vocational  Rehabilitation  and 
Counseling  Division  will  be  notified  so 
that  an  evaluation  may  be  made,  as 
required  by  9  21.6513,  to  determine 
whether  the  achievement  of  a  vocational 
goal  by  the  veteran  is  reasonably 
feasible.  Upon  receipt  of  notice  from  the 
Vocational  Rehabilitation  and 
Counseling  Division  that  any  such 
veteran,  for  reasons  other  than  those 
beyond  the  veteran's  control,  has  failed 
to  participate  in  the  evaluation  process, 
the  veteran's  rating  shall  be  reduced,  in 
accordance  with  §  3.105(e),  to  the  rating 
applicable  to  the  veteran's  service- 
connected  disabilities  without 
consideration  of  indivdidual 
unemployability  and  shall  remain  so 
reduced  for  the  duration  of  such  failiue. 

(2)  Veterans  described  in  paragraph 
(c)(1)  of  this  section  from  whom  it  is 
determined  that  the  achievement  of  a 
vocational  goal  is  reasonably  feasible 
and  for  whom  an  individualized  written 
plan  of  vocational  rehabilitation  is 
formulated  will  be  required  to  pursue 
the  program  described  in  that  plan. 


> 
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Upon  receipt  of  notice  from  the 
Vocational  Rehabilitation  and 
Counseling  Division  that  any  such 
veteran,  for  reasons  other  than  thoSe 
beyond  the  veteran's  control,  has  failed 
to  pursue  (or  to  continue  to  pursue)  such 
vocational  rehabilitation  program  in 
accordance  with  S  21.6517.  the  rating 
board,  in  a  promptly  scheduled  review 
of  the  veteran's  rating,  shall  consider  the 
results  of  the  feasibility  evaluation  for 
that  veteran  together  with  any  other 
evidence  concerning  the  veteran's 
eligibility  for  a  total  disability  rating 
based  on  individual  unemployabiiity 
and  shall  adjust  the  veteran's  rating  as 
necessary. 

(38  US.C.  363) 

2.  In  9  3.342,  paragraph  (b)(4)  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows: 

S3342    PennaiMfit  and  total  disaUNty 
ratings  for  panaion  purpoaea. 

(b)  *  *  • 

(4)  The  following  shall  not  be 
considered  as  evidence  of 
employability: 

(i)  Employment  as  a  member- 
employer  or  similar  employment 
obtained  only  in  competition  with 
disabled  persons. 

(ii)  Participation  in,  or  the  receipt  of 
remuneration  as  a  result  of  particiftation 
in.  a  therapeutic  or  rehabilitation 
activity  under  38  U.S.C  6ia  (But  see 
§§  3.262  and  3.271  with  regard  to  income 
for  pension  purposes.) 

(38  U.S.C.  618(f)) 

*         *         •         *         • 

(c)  Temporary  program  of  vocational 
rehabilitation  training  for  certain 
pension  recipients.  (1)  When  a  veteran 
under  age  50  is  awarded  disability 
pension  during  the  period  beginning  on 
February  1, 1985,  and  ending  on  January 
31, 1989,  the  Vocational  Rehabilitation 
and  Counseling  Division  will  be  notified 
so  that  an  evaluation  may  be  made,  as 
required  by  i  21.6060,  to  determine  that 
veteran's  potential  for  rehabilitation. 
Upon  receipt  of  notice  from  the 
Vocabonal  Rehabilitation  and 
Counseling  Division  that  a  veteran,  for 
reasons  other  than  those  beyond  the 
veteran's  control,  has  failed  to 
participate  in  the  evalution  process,  the 
veteran's  disability  {Tension  award  shall 
be  su^>ended  effective  the  date  of  last 
payment  and  shall  remain  suspended  for 
the  duration  of  such  failure. 

(2)  Veterans  age  50  or  older  who  are 
awarded  disability  pension  during  the 
period  beginning  on  February  1, 1985, 
and  ending  on  January  31, 1989,  are  also 
eligible  to  apply  for  participation  in 
vocational  rehabilitation  training: 


however,  such  participation  is' strictly 
volontary.  and  the  provisions  of 
paragraph  (c)(1)  of  this  section  do  not 
apply  to  such  veterans. 

(38  U.S.C.  524) 

3.  In  S  3.343,  paragraph  (c)  is  revised 

to  read  as  follows: 

§3^343    ConMniiance  of  total  diaaMMy 
ratings. 


(c)  Individual  unemployabiiity.  (1)  In 
reducing  a  rating  of  100  percent  service- 
connected  disability  based  on  individual 
unemployabiiity,  the  provisions  of 
§  3.105(e]  are  for  application  but  caution 
must  be  exercised  in  such  a 
determination  that  actual  employability 
is  established  by  clear  and  convincing 
evidence.  When  in  such  a  case  the 
veteran  is  undergoing  vocational 
rehabilitation,  education  or  training,  the 
rating  will  not  be  reduced  by  reason 
thereof  unless  there  is  received  evidence 
of  marked  improvement  or  recovery  in 
physical  or  mental  conditions  or  of 
employment  progress,  income  earned, 
and  prospects  of  economic 
rehabilitation,  which  demonstrates 
affirmatively  the  veteran's  capacity  to 
pursue  the  vocation  or  occupation  for 
which  the  training  is  intended  to  qualify 
him  or  her,  or  unless  the  physical  or 
mental  demands  of  the  course  are 
obviously  incompatible  Vith  total 
disability.  Neither  participation  in.  nor 
the  receipt  of  remuneration  as  a  result  of 
participation  in,  a  therapeutic  or 
rehabilitation  activity  under  38  U.S.C. 
618  shall  be  considered  evidence  of 
employability.  (38  U.S.C.  618(f)) 

(2)  If  a  veteran  with  a  total  disability 
rating  for  compensation  purposes  based 
on  individual  unemployabiiity  begins  to 
engage  in  a  substantially  gainful 
occuption  during  the  period  beginning 
on  February  1, 1985,  and  ending  on 
January  31, 1989,  the  veteran's  rating 
may  not  be  reduced  solely  on  the  basis 
of  having  secured  and  followed  such 
substantially  gainful  occupation  unless 
the  veteran  maintains  the  occupation  for 
a  period  of  12  consecutive  months.  For 
purposes  of  this  subparagraph, 
temporary  interruptions  in  employment 
which  are  of  short  duration  shall  not  be 
considered  breaks  in  otherwise 
continuous  employment. 

(38  use.  363(a)) 


[¥K  Doc  85-30468  Filed  12-24-85:  8:45  am] 

BILUNG  CODE  t320-01-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  421 

(FRL-2941-1] 

Nonferrous  Metals  ManttfacturlnQ 
Point  Source  Catefory,  Effluent 
Umitatione  Guidelines,  Pretreatmewt 
Standards,  and  New  Source 
Performance  Standards 

AGENCY:  Envu-onmental  Protection 

Agency  (EPA). 

action:  Final  rule:  correction. 

summary:  EPA  is  correcting  errors  in 
the  preamble  and  effluent  limitations 
guidelines  and  pretreatment  standards 
for  the  nonferrous  metals  manufacturing 
point  source  category  which  appeared  in 
the  Federal  Register  on  September  20. 
1985  (50  FR  38276). 

FOR  FURTHER  INFORMATKM  COMTACT 
Mr.  Ernst  P.  Hall  at  (202)  382-7126. 
SUPf>LEMENTARV  INFORMATTON:  EPA  has 
promulgated  regulations  for  the 
nonferrous  metals  manufacturing  point 
source  category  in  two  phases  because 
of  the  diversity  and  complexity  of  the 
category.  Phase  I  ^as  promulgated  on 
March  8. 1964  (49  FR  8742).  Phase  II  «ras 
promulgated  on  September  20. 1985  (50 
FR  38276).  The  Phase  II  regulation 
contained  errors  which  are  discussed 
briefly  below  and  are  corrected  by  this 
notice. 

First,  the  preamble  to  the  Phase  II 
regulation  incorrectly  referred  to  a  BAT 
regulation  for  the  secondary  indium  and 
secondary  nickel  subcategories  when  no 
BAT  regulations  are  promulgated  for 
those  subcategories.  The  correct 
reference  is  to  NSPS.  Second,  the  Phase 
II  regulation  erroneously  changed  the 
Phase  I  P^IS  compliance  date  to 
September  20, 1988  for  subparts  ).  K.  L. 
and  M.  As  stated  in  the  March  8, 1984 
Phase  I  Hnal  rule,  the  PSES  compliance 
date  for  these  subparts  is  March  8, 1987. 
For  subparts  N  through  AE,  the  PSES 
compliance  date  under  Phase  II  is 
September  20, 1988. 

Also,  subpart  I — Metallurgical  Acid 
Plants  Subcategory  contained  an  error. 
The  Preamble  to  the  final  Phase  II  rule 
clearly  explained  that  H'A  was 
expanding  the  applicability  of  the 
existing  BPT  requirements  to 
molybdenum  metallurgical  acid  plants. 
As  part  of  this  expanded  applicability, 
the  final  Phase  II  preamble  discussion 
explicitly  noted  thaf*'|t]he  pollutants 
specifically  regulated  at  EFT  are 
arsenic  cadmium,  copper,  lead,  zinc, 
flouride,  molybdenum,  TSS  and  pH." 
(emphasis  added).  (50  FR  38301). 
However,  due  to  a  typographical  error  in 


52776      Federal  Register  /  Vol.  50.  No.  248  /  Thursday.  December  26,  1985  /  Rules>and  Regulations 


preparing  the  final  regulations  for 
Federal  Register  publication,  the  Agency 
omitted  to  include  the  two  pollutants 
flouride  and  molybdenum  in  the  BPT 
table  at  40  CFR  421.92  for  the 
metallurgical  acid  plant  subcategory. 
Today's  notice  corrects  this  error. 
Finally,  the  summary  of  process 
wastewater  sources  in  the  Primary 
Zirconium  and  Hafnium  subcategory  in 
Section  V(A)  of  the  preamble  (50  FR 
38282)  needs  to  be  corrected  to  indicate 
that  only  14  of  the  18  process 
wastewater  sources  with  allowances  in 
this  category  are  included  in  the 
summary.  The  remaining  four  are 
described  in  detail  in  the  zirconium  and 
haftiium  development  document.  The 
final  regulations  for  this  category 
provide  allowances  for  each  of  the 
zirconium  and  hafnium  process  waste 
water  sources. 

Dated:  December  11. 1985. 
La%vranca  |.  Jensen, 

Assistant  Administrator  for  Water. 

The  follr  wing  corrections  are  made  in 
FRL  2872-1,  the  Nonferrous  Metals 
Manufacturing  Point  Source  Category; 
Effluent  Limitations  Guidelines; 
Pretreatment  Standards" and  New 
Source  Performance  Standards 
published  in  the  Federal  Register  on 
September  20, 1985  (30  FR  38276). 

1.  The  sixth  full  paragraph  in  the  third 
column  on  page  38292  which  reads,  'The 
sources  of  process  wastewater  receiving 
an  allowance  in  the  primary  zirconium 
and  hafnium  subcategory  are  listed     • 
below  along  with  the  pollutants 
typically  found  in  each:"  is  revised  to 
read  as  follows: 

"Fourteen  of  the  remaining  18  sources 
of  process  wastewater  receiving  an 
allowance  in  the  primary  zirconium  and 
hafnium  subcategory  are  listed  below, 
along  with  the  pollutants  typically  found 
in  each.  The  other  jour  sources  are 
described  in  detail  in  the  accompanying 
development  document  for  this 
subcategory. " 

2.  On  page  38310,  second  column,  line 
a  change  'BAT'  to  "NSPS". 

3.  On  page  38310,  third  colunrn,  line 
46,  change  "BAr'  to  "NSPS ". 

4.  On  page  38312.  third  column,  line 
14.  change  "BAT"  to  "PSES". 

5.  Section  421.4  on  page  38342,  column 
2,  is  correctly  revised  to  read  as  follows: 

§  421.4    Compliance  date  for  pretreatment 
standards  for  existing  sources  (l>SES). 

The  PSES  compliance  deadline  in 
subparts  A  through  M  is  March  8, 1987. 
The  PSES  compliance  deadline  for 
plants  in  subparts  N  through  AE  is 
September  20, 1988. 


§421.92    [Corrected) 

6.  Section  421.92,  on  page  38343,  flrst 
column,  the  table  is  correctly  revised  to 
read  as  follows: 


SUBPART  I— METALLURGICAL  ACID  PLANT 


PoNuUm  or  poNutam  properly 

Maximum 

lor  any  1 

day 

Maximum 

lor  momhly 

average 

i 

mg/kg  (powdt  par  miMon 
pound*  of  100%  (uNunc 
add  capacity 

Cadmium               

Coppw 

Lnd 

Zinc.._ „    

018O 
S.O0O 

t.aoo 

3.600 

212800 

40.180 

30*000 

t 

0.090 
2000 

0.790 
0900 

Fkiortd* ' _       

Mo4yManiim  ■ 

121000 
20  790 

152.000 

t 

■  For  Motybdenum  Add  Plama  Only. 

'  Wittm  the  range  of  6.0  to  9.0  at  aH  liiTwa. 

(FR  Doc.  85-30250  Filed  12-24-85:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION      I 

47  CFR  Part  73 

[MM  Docket  No.  85-154;  RM-4927) 

FM  Broadcast  Station  in  Mount 
Pleasant,  SC 

AGENCY:  Federal  Communications 

Commission. 

agency:  Final  rule. 

SUMMARY:  Action  taken  herein 
substitutes  Channel  283C2  for  Channel 
265A  at  Mount  Pleasant,  South  Carolina, 
and  modifies  the  license  of  Station 
WDXZ  to  specify  operation  on  the 
higher  powered  channel,  at  the  request 
of  Southeast  Communications,  Inc. 
EFFECTIVE  DATE:  January  27. 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio. 

The  Authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Slat.  1066.  as 
amended  1082.  as  amended;  47  U.S.C.  154, 
303.  Interpret  47  U.S.C.  301.  303,  307,  48  Stat. 
1081, 1082,  as  amended.  1083.  as  amended.  47 
U.S.C.  301,  303,  307.  Other  statutory  and 
executive  order  provisions  authorizing  or 
interpreted  or  applied  by  specific  sections  are 
cited  to  texL 
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Report  and  Order  (Proceeding 
Terminated) 

In  the  Matter  of  amendment  of  §  73.202(b), 
table  of  allotments,  FM  broadcast  stations. 
(Mount  Pleasant,  South  Carolina)  (MM 
Docket  No.  85-154.  RM-4927 

Adopted:  December  IB,  1985. 

Released:  December  19, 1985. 

By  the  Chief,  Policy  and  Rules  Division. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making.  50  Fed.  Reg.  23733, 
published  June  5, 1985,  soliciting 
comments  on  the  proposal  to  substitute 
Channel  283C2  for  Channel  285A  at 
Mount  Pleasant,  South  Carolina,  at  the 
request  of  Southeast  Communications, 
Inc.  ("Southeast").  The  Notice  also 
proposed  to  modify  the  license  of 
Station  WDXZ  to  specify  operation  on 
the  higher-powered  channel.  Comments 
were  filed  by  Southeast  and  Christ 
Church  Parish  Broadcasting,  Inc. 
{"Christ  Church")  and  reply  comments 
were  filed  by  Southeast  and  Resort 
Broadcasters  of  Charleston,  Inc. 
("Resort"). 

2.  As  stated  in  the  Notice,  the 
Commission  may  not  modify  the  license 
of  Station  WDXZ  if  another  party 
expresses  an  interest  in  the  higher 
powered  channel  unless  an  additional 
equivalent  channel  is  allocated.  See, 
Modification  of  FM  and  TV  Station 
Licenses,  98  F.C.C.  2d  916  (1984).  Both 
Christ  Church  and  Resort  have 
expressed  such  an  interest  and  no 
second  equivalent  channel  is  available 
at  Mount  Pleasant  However,  Christ 
Church  has  now  withdrawn  it  interest  in 
the  new  allocation  and  Resort's  interest 
was  not  timely  filed  as  comments  but 
were  filed  as  reply  comments.' 

3.  Channel  283C2  can  be  allocated  to 
Mount  Pleasant  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  if  the 
transmitter  site  is  restricted  to  an  area 
at  least  17.0  kilometers  (10.6  miles) 
southwest  of  the  community  to  avoid 
short-spacing  to  Station  WNOK, 
Channel  284  at  Columbia.  South 
Carolina,  and  to  ensure  placement  of  the 
transmitter  on  land.  In  view  of  the 
foregoing  and  the  stated  need  for  a  wide 
coverage  area  FM  station,  the 
Commission  believes  that  the  public 
interest  would  be  served  by  the 
allocation  of  Channel  283C2  to  Mount 
Pleasant,  South  Carolina. 


In  adopting  {  1.42n(g).  the  Commission  stated 
that".  .  .  its  policy  of  granting  modirmation  to 
stations  seeking  lo  upgrade  their  facilities  is  noi 
violative  of  the  Ashbacker  mandate  in  situations 
where  no  other  interest  in  the  proposed  superior 
class  of  channel  is  expressed  in  comments."  98 
F.C.C.  2d  91ft  919  (1984). 


i 


As  for  the  late  expression  of  interest 
filed  by  Resort  in  the  use  of  the  new 
channel,  we  have  been  provided  with  no 
reason  for  the  Jate  fifing.  Therefore,  we 
find  no  reason  to  waive  the  requirement 
that  such  expressions  of  interst  be 
timely  filed.  Accordingly,  we  are  herein 
modifying  the  license  of  Station  WDXZ 
to  specify  operation  on  Channel  2B3C2 
in  lieu  of  Channel  285A. 

PART  73— (AMENDED  1 

4.  In  view  of  the  above  and  pursuant 
to  the  authority  contained  in  §§  4(i], 
5(c)(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  S§  0.61,  0.204(b]  and  0.283 
of  the  Commission's  Rules,  IT  IS 
ORDERED,  That  effective  January  27, 
1986  the  FM  Table  of  Allotments, 
§  73.202(b)  of  the  Commission's  Rules.  IS 
AMENDED  for  the  community  listd 
below  to  read  as  follows; 


City 


Mount  PiMsanL  SC — : 


CTiannel 
Me 


anc? 


5.  It  is  further  ordered,  that  pursuant 
to  section  316(a)  of  the  Communications 
Act  of  1934.  as  amended,  the  license  of 
Station  WDXZ.  Mount  Pleasant,  South 
Carolina.  IS  MODIFIED  to  specify 
operation  of  Channel  283C2  subject  to 
the  following  conditions: 

(a)  The  licensee  shall  submit  to  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  3fn); 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  §  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  environmental  impact 
statement  pursuant  to  §  1.301  of  the 
Commission's  Rules. 

I       6.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Leslie  K. 
Shapiro.  Mass  Media  Bureau,  (202)  634- 
6530. 

FecJoral  CommunicRtions  Cofnmrsi.sion 
Charles  SchotU  ' 

Chief.  Policy  amfRii/ps  Division  ^f(rs.•;  Sfcdia 
Burrcni. 

|FR  Uoc.  85-3tM2«  Filptl  12-24-6.5:  8:45  iimj 
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47  CFR  Part  73 
(FCC  85-647] 

Conslmctton  of  Broadcast  Statiom 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  taken  by  the 
Commission  on  its  own  initiative 
extends  the  time  period  for  construction 
of  TV  and  radio  broadcast  stations  to  24 
and  18  months,  respectively.  Permittees 
of  other  broadcast  and  auxiliary  stations 
also  will  have  18  months  within  which 
to  build  their  facilities.  The  FCC  adopted 
these  modifications  to  provide  realistic 
time  periods  for  station  construction. 
However,  strict  criteria  for  the  granting 
of  applications  to  extend  the  time  to 
construct  broadcast  facilities  and  for 
granting  modifications  and  assignment/ 
transfers  were  adopted  in  order  to  avoid 
unwarranted  delays  and  expedite 
service  to  the  public.  These  criteria  were 
not  imposed  on  Instructional  TV  Fixed 
and  International  Broadcast  stations. 
Moreover,  we  are  removing  the 
paperwork  burdens  on  TV  permittees  by 
eliminating  the  requirement  to  file  mid- 
term progress  reports  on  construction. 
EFFECTIVE  DATE:  December  10. 1985. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  fNFORMATION  CONTACT 
Freda  Lippert  Thyden,  Mass  Media 
Bureau  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION:  . 

List  of  Subjects  in  47  CFR  Part  73 

Radio  and  Television  broadcasting. 
Memorandum  Opinion  and  Order 

In  the  matter  of  amendment  of  S  73J)S98 
and  associated  rules  concerning  the 
construction  of  l>ro<idcasl  stations. 

Adopted:  December  10. 1965. 

Released:  December  17, 1985. 

By  the  Commission. 

1.  The  matter  before  us  is  the  amount 
of  time  taken  by  broadcast  permittees  to 
construct  their  facihties.  Currently. 
Section  73.3598  of  the  Commission  Rules 
provides  that  the  period  for  construction 
of  television  and  radio  broadcast 
stations  is  18  and  12  months, 
respectively.  The  latter  period  also 
applies  to  other  broadcast,  auxiliary  and 
Instructional  TV  Fixed  (ITFS)  stations.' 
However,  the  many  applications  for 
extension  of  time  (FCC  Form  7011 


granted  makes  this  period  to  build  much 
greater  and  thus  precludes  activation  of 
new  broadcast  service  to  the  public.  We 
are  seriously  concerned  about  this 
situation  and  intend  to  strictly  review 
applications  for  extensions.  However,  in 
recognition  of  the  substantial  changes  in 
the  complexity  and  amount  of  the 
equipment  needed  and  the  grownng 
multiplicity  of  business  decisions 
involved  in  establishing  a  station,  we 
are  extending  the  initial  period  to 
construct.*  We  will  now  aHow 
construction  periods  of  24  months  for 
television  stations  and  18  months  for 
AM  and  FM  radio  and  other  broadcast 
and  auxiliary  stations.* 
.  2.  ^  extending  the  initial  length  of 
time  allowed  permittees  to  construct 
their  stations,  we  have  provided  an 
adequate  time  to  build  broadcast 
facihties.  Thus,  there  should  be  fewer 
applications  lo  extend  time.  In  any 
event,  permittees  would  be  well  advised 
to  note  our  present  determination  to 
limit  the  grant  of  extension  requests.  We 
are  providing  strict  criteria  for  the 
granting  of  applications  to  extend  time 
to  construct  broadcast  stations.*  Thus, 
an  application  for  extension  of  time  to 
construct  such  facilities  will  be  granted 
only  under  one  of  the  following  three 
circumstances:* 


'  SpecificMlly.  this  provision  (Rote  t  7X3S98(b|| 
in(;lu(ii;s  Inlt^rniillonal  Broiidciisl.  low  pownrTV.  TV 
lr;inHli>lur.  FM  Ininsliitor,  KM  booster  and  broadciisl 
inixiliiiry.  ThouRh  an  oversi)(hl.  §  73.35e«of  Ihe 
liommisslon's  Kulcs  was  nut  anu.-n(lnj  lo  rnfln.1  an 
••xUrnsion  (rf  th«r  corwlruciidli  p«rri«xl  lor 


Instructional  TV  Fixed  stations  to  fS  montlM  i 
was  adopted  by  the  Commission  in  the  TTTSBeporl 
and  Order  (MM  Docket  No.  8»-SZ3}.  «  FR  32SW 
(August  15.  ISM).  This  oveni|^  is  coieded  m  iIm 
instant  documeDt. 

'  Under  the  Federal  Radio  Conimitsion.  the  tine 
period  within  which  lo  construe!  broadcast  stations 
was  four  months,  whereas  in  1934  the  FCC  provided 
an  eight  month  constractiofi  time  period.  In  ISTS.  Ae 
construction  period  was  agan  lengthened,  that  hrae 
to  its  cunenl  amouoL 

'  A  petition  for  rule  making  was  filed  on  )uly  ZB, 
loss,  by  Mary  P.  N'omvan,  requesting  that 
International  Broadcast  stations  be  allowed  a 
longer  initial  period  within  which  to  oooslrud  llwir 
facilities.  Since  this  Memorandum  Opimkm  and 
Order  extends  the  time  (or  construction  of 
broadcast  stations  in  general,  including 
International  Broadcast  facilities.  Ms.  Norman's 
petition  is  dismissed  as  moot. 

*  We  are  not  applying  these  new  stricter 
standards  for  granlmg  applicaliaas  for  extension  of 
time  lo  construct  to  Intemaltonal  Broadc^sl  stations 
and  ITFS.  In  view  of  the  size  and  complexity  of  the 
equipment  for  International  Broadcast  stations  and 
their  frequent  location  in  obscure  areas,  strict 
crilcrid  for  extensions  of  time  will  aol  be  imposed 
on  this  service.  ITKS.  in  light  of  the  specialized 
nature  and  the  limited  fluids  available  for  its 
growth,  also  will  not  t>e  subjcK:ted  lo  the  new 
slricler  extension  of  time  nrileria. 

'On  May  14. 19B4.  a  Pithlic  NtKtcf  (No.  4177)  was 
released  establishing  similar  guidelines  for 
pmce.ssing  applications  fur  addiliuoal  tunc  within 
which  to  conslrucl  AM  and  KM  liriNidciisI  slalions. 
This  Mrwonnuliini  OpiniDii  (iinl  Onh-r  is  intt^Mled 
Id  sup<:rsede  the  May  14.  IWM  I'ulilir  NiHicr  immI 
rslabtish  umfurm  standards  ur  broadcast  |mi( 
Intrmatiunal  or  ITFSI  stutiuas. 
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a.  Construction  is  complete  and 
testing  is  underway  looking  toward 
prompt  filing  of  a  license  application. 

b.  Substantial  progress  has  been  made 
i.e.,  demonstration  that  equipment  is  on 
order  or  on  hand,  site  acquired,  site 
cleared  and  construction  proceeding 
toward  completion. 

c.  No  progress  has  been  made  for 
reasons  clearly  beyond  the  control  of 
the  permittee  (such  as  delays  caused  by 
governmental  budgetary  processes  and 
zoning  problems)  but  the  permittee  has 
taken  all  possible  steps  to  expeditiously 
resolve  the  problem  and  proceed  with 
construction. 

3.  In  order  to  expedite  service  to  the 
public,  we  also  are  establishing  strict 
criteria  for  the  granting  of  applications 
for  modifications  and  assignment/ 
transfers  of  unbuilt  facilities,*  and 
extensions  of  time  relating  to  them.  If  a 
permittee  finds  it  necessary  to  file  either 
an  application  to  modify  its  authorized 
but  unbuilt  facilities,  or  an  assignment/ 
transfer  application,  such  application 
shall  be  filed  within  the  first  9  months  of 
the  issuance  of  the  original  construction 
permit  for  radio  and  other  broadcast 
and  auxiliary  stations,  or  within  12 
months  of  the  issuance  of  the  original 
construction  permit  for  television 
facilities.  Before  such  an  application  can 
be  granted,  the  permittee  or  assignee 
must  certify  that  it  will  immediately 
begin  building  after  the  modification  is 
granted  or  the  assignment  is 
consummated.  Modifications  and 
assignment  applications  filed  after  the 
above  time  periods  will  not  be  granted 
absent  a  showing  that  one  of  the  three 
criteria  in  paragraph  2,  supra  applies, 
and  a  certification  by  the  permittee  or 
the  assignee  that  it  immediately  will 
begin  building  after  the  modification  is 
granted  or  the  assignment 
consummated.  The  seller  must  make  the 
"one  of  three  criteria"  showing  in  the 
assignment/transfer  application. 
Moreover,  the  burden  to  meet  one  of  the 
three  criteria  increases  as  the  period  in 
the  second  half  of  the  construction 
period  term  continues.  If  a  modification 
is  granted,  the  time  period  allowed  for 
construction  will  be  6  months  from  the 
issuance  of  the  authorization  to  modify 
or  the  remainder  of  the  construction 
period,  whichever  is  longer.  Also,  in  the 
case  of  an  assignment,  the  time  period 
allowed  for  construction  will  be  12 
months  from  the  consummation  of  the 
assignment  or  the  remainder  of  the 
construction  period,  whichever  is 


longer. 'The  extension  will  be  given 
subject  to  the  condition  that  the 
modification  is  completed  or  the 
assignment  is  consummated.  Failure  to 
modify  or  consummate  within  the  time 
allowed  will  result  in  cancellation  of  the 
construction  permit.  We  will  not 
entertain  an  apphcation  for  modification 
or  assignment/transfer  if  filed  after  the 
expiration  of  the  initial  construction 
period. 

4.  We  are  amending  §  73.3598  to 
provide  what  under  present 
circumstances,  are  more  realistic  time 
periods  for  construction. '  Permittees 
should  nevertheless  be  advised  that  we 
expect  station  construction  to 
commence  and  be  brought  to  friiition 
expeditiously.  Moreover,  applications 
for  extension  of  time  to  construct 
broadcast  stations  will  be  carefully 
scrutinized.  Thus,  unwarranted  delays 
will  be  avoided  and  service  to  the  public 
expedited.  If  stations  are  not 
constructed  within  the  allowed  time, 
permittees  will  lose  their 
authorizations.*  Others  more  able  to 
commence  operations  and  provide 
expeditious  service  to  the  public  will  be 
given  the  opportunity  to  apply  for  the 
frequency  involved. 

5.  We  believe  that  providing  more 
time  initially  for  the  building  of  facilities 
can  substantially  reduce  the  volume  of 
requests  for  extension  of  time  to 
construct  This  will  reduce  the 
administrative  burdens  imposed  on 
Commission  personnel,  thus  allowing 
scarce  staff  resources  to  be  better 
utilized.  For  this  reason  and  the  others 
expressed  in  this  document,  we 
conclude  that  the  public  interest  will  be 
served  by  extending  the  time  periods  for 
construction  of  broadcast  stations  and 
imposing  strict  criteria  for  the  granting 
of  applications  to  extend  time  to 
construct  as  well  as  for  granting 
modifications  and  assignment/ 
transfers. '" 


'When  referring  to  assignments  and  transfers,  we 
mean  those  requiring  long  fom  assignments  (FCC 
Fonn  314)  or  long  form  transfer  (FCC  Form  315). 


'We  do  not  comtemplate  allowing  repealed 
assignments  which  would  each  permit  12  months 
from  their  consummation  for  the  construction  of  a 
facility.  Allowing  such  extended  lime  periods  would 
not  be  in  the  public  interest  as  it  would  delay 
service  to  the  audience. 

*ln  view  of  the  stricter  standards  being  applied  to 
extension  of  time  requests,  we  believe  the 
requirement  in  Rule  73.3598  that  TV  permittees  file  a 
report  on  the  progress  of  station  construction  is 
unnecessary.  Therefore,  that  provision  is  being 
eliminated. 

•See  P^R  Temmer  v.  FCC.  743  F.2d  »18  (DC.  CIr. 
1984).  which  the  U.S.  Court  of  Appeals  affirmed  the 
Commission's  decision  cancelling  authorizations  of 
those  who  failed  to  comply  with  channel  loading 
and  construction  requirements  within  the  required 
time  period. 

'*Since  the  Commission  already  has  the  requisite 
information  to  take  this  action  and  the  matter  is 
noncontroversial.  prior  notice  and  comment 
proceedings  are  neither  necessary  nor  required.  5 


6.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  decrease  requirements  or 
burdens  upon  the  public  This  decrease 
will  be  subject  to  approval  by  the  Office 
of  Management  and  Budget  as 
prescribed  by  the  Act. 

7.  Authority  for  the  action  taken 
herein  is  contained  in  sections  4(i)  and 
303  of  the  Communications  Act  of  1934, 
as  amended." 

8.  Accordingly,  it  is  ordered  that  the 
Commission's  Rules  are  amended, 
effective  December  10, 1985, "as 
described  above  and  set  forth  in  the 
attached  Appendix.  '* 

9.  It  is  further  ordered,  that  the 
Petition  for  Rule  Making  filed  by  Mary 
P.  Norman  on  July  29, 1985.  is  dismissed 
as  moot 

Federal  Communications  Commission. 
William  I.  Tricarico, 

Secretary.  '  ■  . 

Appendix 

PART  73— (AMENDED] 

47  CFR  Part  73  is  amended  as  follows: 


U.S.C.  (  553(b)(3()B};  and  SecUon  1.412(c)  of  th« 
Commission's  Rules. 

"The  amendments  being  adopted  include  a 
conforming  editorial  revision  which  substitutes  the 
word  'dedared"  for  "automatically"  in  Rule  73.3599 
in  order  to  conform  our  Rules  with  our  long-standing 
practice  of  declaring  a  construction  permit  forfeited   . 
before  considering  II  actually  to  have  lapsed.  For 
court  afTirmation  of  this  procedure,  see  MC-rV 
Broadcasting  Company  v.  FCC.  408  F.2d  1257, 1281 
(DC.  Cir.  1968);  Afoss  Communicators,  Inc.  v.  FCC. 
286  F  2d  681  (D.C  Cir.  1959).  cert  denied.  36l  U.S. 
828  (1959):  and  United  Detroit  Theatres  Corp.  v. 
FCC.  178  F.2d  700  (DC.  Or.  1949). 

"  Since  the  benefits  of  these  rule  changes  should 
be  made  available  to  broadcasters  and  the  public 
immediately,  and  the  matter  is  noncontroversial, 
good  cause  has  been  found  to  order  this 
Memorandum  Opinion  and  Order  effective  within 
less  than  thirty  days  from  the  time  it  is  published  in 
the  Federal  Register.  5  U.S.C.  553(d)(3)  and 
{  1.427(b)  of  the  Commis«ion's  Rules. 

"The  new  policies  for  granting  modification  and 
assignment/transfer  applications  and  applications 
for  extensions  of  time  wiH  apply,  as  will  the  new 
time  periods  for  initial  construction  (J  73.3598),  to 
all  construction  permits  granted  after  the  effective 
date  of  this  Order  As  to  those  permittees  holding 
unexpired  construction  permits  granted  prior  to  the 
effective  date  of  this  Order,  if  they  wish  additional 
time  to  construct  they  must  file  an  application  for 
extension  (Form  701).  At  that  time  such  permittees 
will  automatically  receive  a  first  extension  of  six 
additional  months  for  a  total  initial  construction 
period  of  24  months  for  TV  stations  and  18  months 
for  radio,  other  broadcast  and  auxiliary  stations. 
We  believe  this  provides  current  permittees  with 
fair  and  just  treatment.  After  an  initial  construction 
period  of  24  or  18  months  has  been  given  to  current 
permittees,  however,  broadcast  permittees  (not 
International  or  ITFS)  will  be  required  to  meet  the 
new  stricter  criteria  before  an  extension  of  time 
request  or  an  application  for  modification  or  , 

assignment  is  granted. 
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1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  47  U.S.C.  154  and  303. 

«  *  *  *  * 

2.  47  CFR  73.3534  is  revised  in  its 
entirety  to  read  as  follows: 

§  73.3534    Application  for  •xtension  of 
construction  permit  or  for  construction 
permit  to  replace  expired  construction 
permit 

(a)  Application  for  extension  of  time 
within  which  to  construct  a  station  shall 
be  filed  on  FCC  Form  701,  "Application 
for  Extension  of  Construction  Permit  or 
to  Replace  Expired  Construction 
Permit."  The  application  shall  be  filed  at 
least  30  days  prior  to  the  expiration  date 
of  the  construction  permit  if  the  facts 
supporting  such  application  for 
extension  are  known  to  the  applicant  in 
time  to  permit  such  filing.  In  other  cases, 
an  application  will  be  accepted  upon  a 
showing  satisfactory  to  the  FCC  of 
sufficient  reasons  for  filing  within  less 
than  30  days  prior  to  the  expiration  date. 

(b)  Applications  for  extension  of  time 
to  construct  broadcast  stations,  with  the 
exception  of  International  Broadcast 
and  Instructional  TV  Fixed  stations,  will 
be  granted  only  if  one  of  the  following 
three  circumstances  have  occurred:  (1) 
Construction  is  complete  and  testing  is 
underway  looking  toward  prompt  filing 
of  a  license  application:  (2)  substantial 
progress  has  been  made  i.e., 
demonstration  that  equipment  is  on 
order  or  on  hand,  site  acquired,  site 
cleared  and  construction  proceeding 
toward  completion:  or  (3]  no  progress 
has  been  made  for  reasons  clearly 
beyond  the  control  of  the  permittee 
(such  as  delays  caused  by  governmental 
budgetary  processes  and  zoning 
problems)  but  the  permittee  has  taken 
all  possible  steps  to  expeditiously 
resolve  the  problem  and  proceed  with 
construction. 

(c)  Applications  for  extension  of  time 
to  construct  International  Broadcast  and 
Instructional  TV  Fixed  stations  will  be 
granted  upon  a  specific  and  detailed 
showing  that  the  failure  to  complete  was 
due  to  causes  not  under  the  control  of 
the  permittee,  or  upon  a  specific  and 
detailed  showing  of  other  sufficient  to 
justify  an  extension. 

(d)  If  an  application  for  extension  of 
time  within  which  to  construct  a  station 
is  approved,  such  an  extension  will  be 
limited  to  a  period  of  no  more  than  6 
months  except  when  as  assignment  or 
transfer  has  been  approved  that 
provides  for  a  longer  period  up  to  a 
maximum  of  12  months  from  the  date  of 
consummation. 

(e)  Application  for  a  construction 
permit  to  replace  an  expired 
construction  permit  shall  be  filed  on 


FCC  Form  701.  Such  applications  must 
be  filed  within  30  days  of  the  expiration 
date  of  the  authorization  sought  to  be 
replaced.  If  approved,  such 
authorization  shall  specify  a  period  of 
not  more  than  6  months  within  which 
construction  shall  be  completed  and 
application  for  license  filed. 

3.  New  47  CFR  73.3535  Application  to 
modify  authorized  but  unbuilt  facilities, 
or  to  assign  or  transfer  control  of  an 
unbuilt  facility,  is  added  to  Subpart  H, 
Part  73,  to  read  as  follows: 

§  73.3535    Application  to  modify 
autlKMlzed  but  unlMillt  facilities,  or  to  assign 
or  transfer  control  of  an  unbuilt  facility. 

(a)  If  a  permittee  finds  it  necessary  to 
file  either  an  application  to  modify  its 
authorized,  but  unbuilt  facilities,  or  an 
assignment/transfer  application,  such 
application  shall  be  filed  within  the  first 
9  months  of  the  issuance  of  the  original 
construction  permit  for  radio  and  other 
broadcast  and  auxiliary  stations,  or 
within  12  months  of  the  issuance  of  the 
original  construction  permit  for 
television  facilities.  Before  such  an 
application  can  be  granted,  the 
permittee  or  assignee  must  certify  that  it 
will  immediately  begin  building  after  the 
modification  is  granted  or  the 
assignment  is  consummated. 

(b)  Modification  and  assignment 
applications  filed  after  the  time  periods 
stated  in  paragraph  (a)  will  not  be 
granted  absent  a  showing  that  one  of  the 
following  three  criteria  apply:  (1) 
Construction  is  complete  and  testing  is 
underway  looking  toward  prompt  filing 
of  a  license  application;  (2)  substantial 
progress  has  been  made  i.e., 
demonstration  that  equipment  is  on 
order  or  on  hand,  site  acquired,  site 
cleared  and  construction  proceieding 
toward  completion;  or  (3)  no  progress 
has  been  made  for  reasons  clearly 
beyond  the  control  of  the  permittee 
(such  as  delays  caused  by  governmental 
budgetary-processes  and  zoning 
problems)  but  the  permittee  has  taken 
all  possible  steps  to  expeditiously 
resolve  the  problem  and  proceed  with 
construction.  A  certification  by  the 
permittee  or  the  assignee  that  it 
immediately  will  begin  building  after  the 
modification  is  granted  or  the 
assignment  is  consummated  is  also 
necessary.  A  seller  must  make  the  "one 
of  three  criteria"  showing  in  an 
assignment  application. 

(c)  If  a  modification  is  granted,  the 
time  period  allowed  for  construction 
will  be  6  months  from  the  issuance  of 
the  authorization  to  modify  or  the 
remainder  of  the  construction  period, 
whichever  is  longer.  Also,  in  the  case  of 
an  assignment,  the  time  period  allowed 
for  construction  will  be  12  months  from 


the  consummation  of  the  assignment  or 
the  remainder  of  the  construction 
period,  whichever  is  longer.  The 
extension  will  be  given  subject  to  the 
condition  that  the  oodification  is 
completed  or  the  assignment  is 
consummated.  Failure  to  modify  or    ' 
consummate  within  the  time  allowed 
will  result  in  cancellation  of  the 
construction  permit. 

(d)  We  will  not  entertain  an 
application  for  modification  of  an 
authorized  but  unbuilt  facility  or  an 
application  for  assignment  or  transfer  of 
control  of  an  imbuilt  facility  if  filed  after 
the  expiration  of  the  initial  construction 
period. 

4.  47  CFR  73.3598  is  revised  in  its 
entirety  to  read  as  follows: 

S  73.3598    Period  of  constructioa 

(a)  TV  broadcast  stations.  Each 
original  construction  permit  for  the 
construction  of  a  new  TV  broadcast 
station,  or  to  make  changes  in  an 
existing  station,  shall  specify  a  period  of 
no  more  than  24  months  from  the  date  of 
issuance  of  the  original  construction 
permit  within  which  construction  shaU 
be  completed  and  application  for  license 
fded. 

(b)  Other  broadcast  auxiliary  and 
Instructional  TV  Fixed  Stations.  Each 
original  permit  for  the  construction  of  a 
new  AM,  FM  or  International  Broadcast; 
low  power  TV;  TV  translator.  FM 
translator  FM  booster  broadcast 
auxiliary;  or  Instructional  TV  Fixed 
station,  or  to  make  changes  in  such 
existing  stations,  shall  specify  a  period 
of  no  more  than  18  months  from  the  date 
of  issuance  of  the  original  construction 
permit  within  which  construction  shall 
be  completed  and  application  for  license 
be  filed. 

5.  47  CFR  73.3599  is  revised  in  iU 
entirety  to  read  as  follows: 

§  73.3599    Forefeiture  ol  cefWtnidfcM 

pemtlt 

A  construction  permit  shall  be 
declared  forfeited  if  the  station  is  not 
ready  for  operation  within  the  time 
specified  therein  or  within  such  further 
time  as  the  FCC  may  have  allowed  for 
completion,  and  a  notation  of  the 
forefeiture  of  any  construction  permit 
under  this  provision  will  be  placed  in 
the  records  of  the  FCC  as  of  the 
expiration  date. 

(PR  Doc  65-30424  Filed  12-24-85:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  525 
(Acquisition  Cfrctitar  AC-8S-5I 

Threshold  for  Application  of  Trade 
Agreements  Act 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Temporary  regulation. 

SUMMARV:  This  Acquisition  Circular 
provides  the  new  dollar  threshold 
required  for  the  applicability  of  the 
Trade  Agreements  Act  of  1979  as 
authorized  by  the  U.S.  Trade 
Representative  under  E.0. 12260.  The 
intended  effect  is  to  provide  guidance  to 
GSA  contracting  activities  pending  a 
revision  to  the  General  Services, 
Administration  Acquisition  Regulation. 
DATES:  Effective  date:  January  1,  1988. 

Expiration  date:  This  Acquisition 
Circular  will  expire  July  1, 1988,  unless 
canceled  earlier  or  extended. 

Comment  date:  January  27,  1980. 

A00RE8S:  Comments  may  be  submitted 
to  Ms.  Mariorie  Ashby.  18th  &  F  Sts., 
N.W.,  Room  4026,  Office  of  GSA 
Acquisition  Pohcy  and  Regulations, 
Washington,  D.C.  20405,  (202)  523-3822. 
FOR  FURTNCR  INFORMATION  CONTACT: 
Ms.  Ida  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regrdations  (VP), 
(202)  568-1224. 

SUPPLEMENTARY  INFORMATIOIC  Pursuant 
to  section  22(d)  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended,  a 
determination  has  been  made  to  waive 
the  requirement  for  publication  of 
procurement  procedures  for  public 
comment  before  the  regulation  takes 
effect.  The  January  1, 1966,  effective 
date  for  the  change  in  the  dollar 
threshold  under  the  Trade  Agreements 
Act  of  1979  creates  an  urgent  and 
compelling  circumstance  which  maiies 
advance  publication  impracticable.  The 
Director,  Office  of  Management  and 
Budget  (OMB),  by  memorandum  dated 
December  4, 1984,  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  General 
Services  Administration  (GSA)  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  This  rule  implements 
the  U.S.  Trade  Representative's  decision 
to  reduce  the  dollar  threshold  for 
applicability  of  the  Trade  Agreements 
Act.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 
This  Circular  does  not  contain 


information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C  3501  et  seq  . 
Authority:  40  U.S.C.  4S6(c). 

48  CFR  Part  525  is  amended  by  the 
following  Acquisition  Circular. 

General  Services  Administralioo 
Acquisition  Regulation,  Acquisidon 
Circular  No.  AC-85-5 

Decemlter  17. 1985. 

To:  All  GSA  contracting  activities. 

Subject:  Threshold  for  application  of 
Trade  Agreements  Act. 

1.  Purpose.  This  Acquisition  Circular 
is  issued  to  implement  a  change  in  the 
dollar  threshold  for  applicability  of  the 
Trade  Agreements  Act,  pending  a  formal 
revision  to  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR). 

2.  Background.  The  United  States 
Trade  Representative  (TR)  is  authorized 
under  Executive  Order  12260  to 
determine  the  appropriate  dollar 
threshold  required  for  the  applicability 
of  the  Trade  Agreements  Act  of  1979.  By 
letter  dated  November  26, 1985,  the 
Trade  Representative  changed  the 
threshold  from  $156,000  to  Si 49.000 
effective  January  1, 1986. 

3.  Effective  date.  All  solicitations 
issued  on  or  after  January  1, 1986,  that 
are  subject  to  the  Tfade  Agreements 
Act,  shall  cite  the  new  dollar  threshold 
of  $149,000. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  July  1, 1986,  unless 
canceled  earlier  or  extended. 

5.  Reference  to  regulation.  Section 
525.4a2(a)  of  the  General  Services 
Administration  Acquisition  Regulation. 

6.  Instructions/Procedures. 

(a)  Section  525.402  is  amended  to 
revise  paragraph  (a)  to  read  as  follows: 

§525.402    Policy. 

(a)  Pursuant  to  FAR  25.402(aj, 
contracting  officers  shall  evaluate  offers 
of  $149,000  or  more  for  an  eligible 
product  without  regard  to  the 
restrictions  of  the  Buy  American  Act  or 
the  Balance  of  Payments  Program.  The 
$148,000  threshold  shall  be  inserted  in 
paragraph  (b)  of  the  FAR  clause  at 
52.225-9  (see  Article  30  of  the  GSA  Form 
3507,  Supply  Contract  Clauses). 
***** 

(b)  When  using  the  GSA  Form  3507, 
Supply  Contract  Clauses,  contracting 
officers  shall  modify  the  form  pending 
its  revision  to  notify  bidders/offerors  of 
the  change  to  the  FAR  clause  by 
including  a  notice  which  reads 
substantially  as  follows  in  solicitations 
and  contracts  subject  to  the  Trade 
Agreements  Act: 


Trade  Agr«MB«n(s  Act — Applicability  (Dec 
1985) 

Article  30  (FAR  52.225-9  Buy  American 
Act — Trade  Agreements  Act — Balance  of 
Payments  Program  (Apr.  1984 )J  of  GSA  Form 
3507  is  amended  by  changing  the  dollar  value 
specified  in  paragraph  (b)  from  $161,000  to 
$149,000. 

RidMrd  H.  Hopf,  III. 
Acting  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  85-30440  Filed  12-24-85:  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

48  CFR  Part  702 

(AIDAR  Notice  85-13] 

Duties,  Responsibilities,  and  Authority 
of  ttie  Procurement  Executive 

AOENCY:  Agency  for  International 
Development,  IDCA. 
ACTION:  Final  rule. 

summary:  The  AID  Acquisition 
Regulation  (AIDAR)  is  being  amended  to 
specify  the  duties,  responsibilities,  and 
authority  of  the  Procurement  Executive. 
EFFECTIVE  DATE:  December  26,  1985. 
FOR  FURTHER  INFORMATION  CONTACr. 

M/SER/PPE.  Mr.  James  M.  Kelly, 
telephone  (703)  235-9855. 
SUPPLEMENTARY  INFORMATION:  We  have 
determined  that  this  Notice  does  not 
constitute  a  signiHcant  or  major  change 
as  defined  by  FAR  1.301(b),  or  FAR 
1.501,  or  E.0. 12291. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  Notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  48  CFR  Part  702 

Government  procurement. 

1.  The  authority  citation  in  Part  702  is 
unchanged  and  continues  to  read  as 
follows: 

Autbority:  Sec.  621,  Pub.  L.  87-195,  75  Stat. 
445  (22  U.S.C.  2381),  as  amended;  E.0. 12163, 
Sept.  29, 1979,  44  FR  56673,  3  CFR  1979  Comp., 
p.  435. 

PART  702— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  702.170— Definitions 

2.  Section  702.170-9  is  revised  as 
follows: 

702.170-9    Head  of  agency. 

"Head  of  agency"  means,  for  AID,  the 
Administrator,  and  the  Deputy 
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Administrator,  and  in  accordance  with 
the  responsibilities  and  limitations  set 
forth  in  702.1 70-1 3(c)(4).  the  Agency 
Procurement  Executive. 

3.  Section  702.170-13  is  revised  as 
follows: 

702.170-13    Procurement  Executive. 

(a)  "Procurement  Executive"  means 
the  AID  ofHcial  who: 

(1)  Is  responsible  to  the  Administrator, 
through  the  Assistant  to  the 
Administrator  for  Management,  for 
management  direction  of  AID's 
procurement  system,  including 
implementation  of  AID'S  unique 
procurement  policies,  regulations,  and 
Standards,  and 

(2)  Oversees  development  of  the 
system,  evaluates  system  performance 
in  accordance  with  approved  criteria, 
and  certifies  to  the  Administrator, 
through  the  Assistant  to  the 
Administrator  for  Management,  that  the 
AID  procurement  system  meets 
approved  criteria. 

(b)  The  Procurement  Executive  for 
AID  is  Mr.  John  F.  Owens,  the  Associate 
Assistant  to  the  Administrator  for 
Management.  Mr.  Owens  reports  and 
makes  recommendations  to  the 
Administrator,  the  Deputy 
Administrator,  or  other  AID  officials,  as 
appropriate,  with  regard  to  the 
implementation  and  improvement  of  the 
procuren\ent  system  and  procurement 
staffmg  to  meet  the  objectives  and 
requirements  of  the  Foreign  Assistance 
Act,  Executive  Order  12352.  the  Office  of 
Federal  procurement  Policy  Act.  and 
other  statutory  and  Executive  Branch 
procurement  policies  and  requirements 
applicable  to  AID  operations.  These 
reports  and  recommendations,  including 
results  of  case  reviews  requested  by  the 
Deputy  Administrator,  will  deal  with  the 
use  of  effective  competition  in 
procurement;  establishment  of  clear 
lines  of  authority,  accountability,  and 
responsibility  for  procurement  decision 
making  within  AID:  and  development 
and  maintenance  of  a  procurement 


career  management  program  to  assure 
an  adequate  professional  work  force. 

(c)  The  AID  Procurement  Executive 
has  speciHc  authority  to: 

(1)  Select  and  appoint  contracting 
officers  and  terminate  their 
appointments  in  accordance  with 
section  1.603  of  the  Federal  Acquisition 
Regulation;  .'  ■ 

(2)  Issue,  develop,  and  maintain  the 
Agency's  acquisition  regulations, 
procedures  and  standards  for  issuance 
in  accordance  with  established  agency 
delegations  and  requirements,  as 
provided  in  Subpart  1.3  of  the  Federal 
Acquisition  Regulation; 

(3)  Exercise  in  person  or  by  delegation 
the  authorities  stated  in  Subpart  1.4  of 
the  Federal  Acquisition  Regulation  with 
regard  to  deviations  from  that 
regulation:  and 

(4)  Act  for  the  Administrator,  as  "head 
of  the  agency"  for  all  other  purposes  of 
the  Federal  Acquisition  Regulation  and 
the  AID  Acquisition  Regulation,  except 
for  the  authority  in  FAR  6.302-7{a)(2), 
6.302-7(c){l).  7.103, 17.602(a), 
19.201(c)(2).  19.201(c)(3).  27.306(a). 
27.306(b).  and  30.201-2  or  where  the 
"head  of  the  agency"  authority  is 
expressly  not  redelegable  under  the  FAR 
or  AIDAR. 

(d)  In  the  absence  of  the  Procurement 
Executive,  the  Director,  Office  of 
Acquisition  and  Assistance 
Management,  or  in  the  absence  of  both, 
the  Deputy  Director  for  Program 
Operations.  Office  of  Acquisition  and 
Assistance  Management,  without 
authority  to  redelegate.  shall  act  as  the 
Agency's  Procurement  Executive. 

Dated:  December  16.  1985. 
)ohii  F.  Owens, 

Procurement  Executive. 

[FR  Doc.  85-30444  Filed  12-24-85;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

48  CFR  Chapter  24 

IDocicet  No.  R-85-1263;  FR-20MJ 

Implementation  of  the  Competition  in 
Contracting  Act  of  1984  into  ttie  HUD 
Acquisition  Regulation,  Announcement 
of  Effective  Date 

agency:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
ACTION:  Notice  of  announcement  of 
effective  date  for  interim  rule. 

SUMMARY:  This  notice  announces  the 
effective  date  for  the  interim  rule 
published  in  the  Federal  Register  on 
November  8. 1985  (50  FR  46572)  that 
implemented  the  requirements  of  the 
Competition  in  Contracting  Act  of  1984 
into  the  HUD  Acquisition  Regulation. 

The  effective  date  provision  of  the 
rule  stated  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  publication, 
and  announced  that  future  notice  of  the 
effectiveness  of  the  rule  would  be 
published  in  the  Federal  Register.  Thirty 
calendar  days  of  continuous  session  of 
Congress  have  expired  since  the  rule 
was  published. 

date:  The  effective  date  for  the  interim 
rule  published  November  8. 1985  (50  FR 
46572).  is  December  18. 1985. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Edward  L.  Girovasi.  Jr.,  Director,  Policy 
and  Evaluation  Division,  O^ice  of 
Procurement  and  Contracts,  telephone 
(202)  755-5294.  (This  is  not  a  toll-free 
number.) 

Dated:  Decemtier  20. 1985. 
Donald  A.  Frandi, 

Acting  Assistant  General  Counsel  for 
Regulations. 
[FR  Doc.  85-30533  Filed  12-24-85;  8:45  am] 
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Proposed  Rules 
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Fadanl  Ragistar 

VoL  Sa  No.  248 

Thunday,  December  26,  1965 


This  section  of  the  FEDERAL  REGiSTEn 
contains  notices  to  ttw  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  irtterested  persons  an 
opportunity  to  (wrtScipate  in  the  rule 

prior  to  ihe  adoption  of  tfie  linai 


DEPARTMENT  OF  AGRICULTURE 

Afiimal  and  Plant  Health  Inspection 
Service 

(OociMt  No.  es-MO) 
7  CFR  Part  318 

Sharwli  Avocados  From  Hawaii; 
Reopening  of  Continent  Period 

AOENCV:  Animai  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Reopening  of  comment  period 
for  prop>osed  rule;  notice  of  public 
hearings. 

StMMANV:  A  docoment  published  in  the 
Federal  Registar  on  November  19, 196S, 
proposed  to  amend  the  "Hawaiian  Fruits 
and  Vegetables"  regulabons  to  allow 
Sharwil  avocados  to  be  moved  pursuant 
to  a  certificate  from  Hawaii  interstate  to 
any  destination  based  on  compliance 
with  certain  harvesting  and  handling 
provisions.  This  document  reopens  the 
comment  period  for  the  proposal,  and 
gives  notice  of  pubhc  bearings  in  Hawaii 
and  California  concerning  the  proposal. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  cm  or 
before  February  4, 1986.  Public  hearings 
will  be  held  on  January  10, 1986,  in 
Kailua-Kona,  Hawaii;  and  on  January  14, 
1986,  in  Los  Angeles,  California. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  USDA,  Room  728,  Federal 
Building,  6506  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-330.  Written 
comments  received  may  be  inspected  in 
Room  728  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  The 
public  hearings  will  be  held  at  the 
following  locations:  (1)  On  January  10, 
1986  at  the  Keauhou  Beach  Hotel, 


Kahaluu  Roo.  78-6740  Alii  Drive,  Kailua- 
Kona.  Hawaii  96740;  and  (2)  on  January 
14, 1986.  at  the  Viscount  Hotel  9750 
Airport  Boulevard,  Los  Angeles, 
California.  90045. 

FOR  FURTHER  INFORIUTKNI  CONTACT: 

CM.  Amyx,  Senior  Staff  Officer, 
Technology  Analysis  and  Development 
Staff,  Plant  Protection  aiwi  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  600,  Federal  Building.  6505 
Belcrest  Road,  Hyattsvilie.  MD  20782, 
301^136-8896. 


SUPTLEMCNTARV  MFORMATIOH:  On 

November  19, 1985,  the  Department 
published  in  the  Federal  Register  (50  FR 
47551-47555)  a  proposal  to  amend  the 
"Hawaiian  Fruits  and  Vegetables" 
regulations  to  allow  Sharwil  avocados 
to  be  moved  pursuant  to  certificates 
horn  Hawaii  interstate  to  any 
destination  based  on  compliance  with 
certain  harvesting  and  handling 
provisions. 

A  20-day  period  was  provided  for 
receiving  comments  on  the  proposal. 
The  comment  period  expired  on 
December  9, 1985. 

Based  on  a  review  of  the  comments 
received,  it  appears  that  there  is 
considerable  interest  in  the  proposal  by 
persons  involved  in  the  growing  and 
marketing  of  avocados  and  other 
agricultural  products  and  that  additional 
time  is  needed  to  allow  interested 
persons  adequate  time  in  which  to 
prepare  comments.  Six  commenters 
(members  of  Congress  and 
representatives  of  agricultural  trade 
associations]  requested  that  the 
Department  extend  the  comment  period. 
Also,  ten  commenters  (members  of 
Congress  and  representatives  of 
agricultural  trade  associations) 
requested  that  a  public  hearing  be  held 
concerning  the  proposal. 

Under  these  circumstances,  the 
comment  period  is  extended  for  an 
additional  40  days.  Also,  public  hearings 
on  the  proposal  are  scheduled  at  Kailua- 
Kona,  Hawaii,  on  January  10, 1986,  and 
at  Los  Angeles,  California,  on  January 
14, 1986  (see  the  information  concerning 
the  location  of  the  hearings  under 
"ADDRESSES"  above). 

Procedures  for  Public  Hearings 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  will 
preside  at  each  of  the  public  hearings. 
Any  interested  person  may  appear  and 


be  heard  in  person,  by  attorney,  or  by 
other  representative. 

Each  hearing  will  begin  at  10  a.m.  and 
is  scheduled  to  end  at  5  p.m.  local  time. 
However,  a  hearing  may  be  terminated 
at  any  time  after  it  begins  if  all  of  those 
persons  at  the  hearing  who  desire  an 
opportunity  to  speak  have  been  heard. 
Persons  who  wish  to  speak  are 
requested  to  register  with  the  presiding 
officer  prior  to  the  hearing.  The 
prehearing  registration  will  be 
conducted  at  the  location  of  the  hearing 
from  9  a.m.  to  10  a.m.  Registered  persons 
will  be  heard  in  the  order  of  their 
registration.  However,  any  other  person 
who  wishes  to  speak  at  the  hearing  will 
be  afforded  such  opportunity  after  the 
registered  persons  have  been  heard.  It  is 
requested  that  two  copies  of  any  written 
statements  that  are  presented  be 
provided  to  the  presiding  officer  at  the 
hearing.  If  the  number  of  preregistered 
persons  and  other  participants  in 
attendance  at  the  bearing  warrants  it, 
the  presiding  officer  may  limit  the  time 
for  each  presentation  in  order  to  allow 
everyone  wishing  to  speak  the 
c^iportunity  to  be  heard. 

Done  at  Washington,  DC,  this  20th  day  of 
December.  1985. 
Halve y  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine.  Anima/ and  Plant  Health 
Inspection  Service. 
[FR  Doc.  85-30582  Filed  12-23-85;  2:15  pm J 
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Federal  Crop  Insurance  Corporation 


7  CFR  Part  430 

[Docket  No.  0041A1 


I 


Sugar  Beet  Crop  insurance 
Regulations 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA.  ^ 

action:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  revise 
and  reissue  the  Sugar  Beet  Crop 
Insurance  Regulations  (7  CFR  Part  430), 
effective  for-the  1986  and  succeeding 
crop  years  in  all  states,  except  Arizona 
and  California,  where  they  will  be 
effective  for  the  1987  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to:  (1)  Add  as  a  cause  of  loss  the 
unavoidable  failure  of  irrigation  water 
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supply;  (2)  Limit  the  insured's  share  of 
an  indemnity  on  crops  transferred 
before  harvest;  (3)  Clarify  processor 
contract  requirements;  (4)  Change  to  a 
mandatory  "Actual  Production  History" 
(APH)  basis  by  removing  the  Premium 
Adjustment  Table  and  providing  for 
cancellation  for  not  furnishing  records; 
(5)  Change  the  method  of  computing 
indemnities  when  acreage,  share  or 
practice  is  underreported;  (6)  Change  the 
method  of  crediting  the  replanting 
payments;  (7)  Change  the  calculation  in 
computing  replanting  payments;  (8) 
Change  the  stage  guarantees;  (9)  Shorten 
the  length  of  time  an  insured  has  to  give 
notice  when  claiming  an  indeiTinity;  (10) 
Change  the  cancellation  and  termination 
dales  in  certain  counties:  (11)  Provide  a 
method  for  calculating  production  to 
count  on  harvested  and  appraised 
production;  (12)  Define  at  what  stage  of 
guarantee  a  replanting  payment  will  be 
determined;  (13)  Add  definitions  for  the 
terms  "ASCS",  "Loss  ratio",  and 
"Normal  Stand";  (14)  Amend  definitions 
for  the  terms  "County",  "Crop  year", 
and  "Harvest"  and  (15)  change  the 
method  of  determining  if  a  loss  occurs 
when  the  beets  are  harvested  and 
delivered  to  the  processor.  The  authority 
for  the  promulgation  of  this  rule  is 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended. 

COMMENT  DATE:  Written  comments, 
data,  and  opinions  on  this  proposed  rule 
must  be  submitted  not  later  than 
January  27, 1988,  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1990. 

Merritt  W.  Sprague,  Manager,  FCIC, 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 


federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  papework 
burden  for  individuals,  small  businesses, 
and  other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  IWotice  related  to  7  CFR 
3015,  Subpart  V,  published  at  48  29115, 
June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Other  than  minor  changes  in  language 
and  format,  the  principal  changes  in  the 
sugar  beet  policy  are: 

1.  Section  1. — ^Add  the  failure  of 
irrigation  water  supply  because  of  an 
unavoidable  cause  as  an  insurable 
cause  of  loss.  This  clarifies  intent  since 
it  is  implied  as  a  cause  of  loss  in  Section 
2.e.(2). 

2.  Section  2. — Add  a  clause  to  change 
the  method  of  calculating  the  insured's 
share  of  an  indemnity  on  crops 
tmsferred  before  harvest.  This  limits 
indemnities  to  the  insured's  insurable 
interest  at  the  time  of  loss. 

Clarify  processor  contract 
requirements  and  when  such 
requirements  must  be  met  in  order  for 
sugar  beet  acreage  to  be  insured. 

3.  Section  4.b. — Eliminate  the  current 
second  stage  guarantee  and  make  the 
currnnt  third  stage  guarantee  the  second 
stage  guarantee  to  provide  protection 
which  more  closely  reflects  the 
investment  cost  of  producing  sugar  beets 
after  the  first  stage.  Sugar  beets  which 
are  destroyed  in  the  second  stage  will 
now  receive  a  full  indemnity. 

4.  Section  5. — Remove  the  Premium 
Adjustment  Table.  The  crop  will  be 
insured  on  an  actual  production  history 
(APH)  basis.  Coverages  will,  therefore, 
reflect  the  actual  production  history  of 
the  crop  on  the  unit.  Insureds  with  good 
loss  expaaience  who  are  now  receiving  a 
premium  discount  are  protected  since 
they  will  retain  any  discount  under  the 


present  schedule  through  the  1990  crop 
year  or  until  their  loss  experience 
causes  them  to  loss  the  advantage, 
whichever  is  eariier. 

Remove  the  provisions  for  the  transfer 
of  insurance  experience  and  for 
premium  computation  when 
participation  has  been  continuous. 
Deletion  of  the  premium  adjustment 
table  eliminates  the  need  for  these 
provisions. 

5.  Section  6. — Specify  that  the 
replanting  payment  will  only  be  applied 
to  payment  of  the  premium  if  the  billing 
date  has  passed.  In  cases  when  the 
billing  date  for  a  crop  has  passed  on  the 
date  the  replanting  payment  is  made  it 
will  be  deducted  and  applied  to 
payment  of  the  billed  premium.  This  is  a 
change  from  the  current  practice  of 
applying  the  replanting  payment  to  the 
outstanding  premium  in  all  cases. 

6.  Section  8. — Shorten  from  30  days  to 
10  days  the  time  an  insured  has  to  give 
notice  of  loss  when  claiming  an 
indemnity.  This  will  allow  FCIC  to 
determine  indemnities  more  timely  and 
efficiently. 

7.  Section  9. — If  the  acreage,  share  or 
practice  reported  results  in  a  premium 
less  than  the  acreage,  share  or  practice 
actually  planted,  allow  the  guarantee 
only  on  the  acreage,  share  or  practice 
reported.  When  acres  are  underreported, 
the  production  from  all  acres  will  be 
applied  against  the  reported  acres  in 
calculating  indemnities.  This  change  wiD 
reduce  the  complexity  of  calculations 
and  reduce  the  indemnities  to  those 
producers  underreporting  after  planting. 

Add  provisions  to  prodive  a  method  of 
calculating  production  to  count  for 
harvested  and  appraised  production 
when  claiming  an  indemnity. 

Increase  from  10  acres  or  10  percent  to 
20  acres  or  20  percent  the  acreage 
required  to  be  replanted  to  qualify  for  a 
replant  payment;  clarify  that  the 
percentage  to  be  replanted  is  computed 
on  the  acreage  initially  planted  on  the 
unit  as  of  the  final  planting  date:  and 
delete  the  requirement  that  the  payment 
be  considered  an  indemnity  except  for 
minor  coverage  requirements.  This 
reduces  the  number  of  inspections  by 
eliminating  small  replant  payments  and 
paperwork. 

Clarify  the  stage  in  determining  a 
replanting  payment. 

8.  Section  IS.c. — Add  a  clause  to 
cancel  the  contract  if  production  history 
is  not  furnished  by  the  cancellation  date. 
An  exception  will  be  allowed  if  the 
insured  can  show,  prior  to  the 
cancellation  date,  that  records  are 
unavailable  due  to  conditions  beyond 
the  insured's  control.  This  clause  is 
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required  by  the  proposed  change  to 
mandatory  APH. 

Change  cancellation  date  from  July  15 
to  August  31  in  Arizona  and  Imperial 
County,  California.  Add  a  November  30 
termination  date  for  all  other  California 
counties.  These  changes  are  made  to 
more  closely  conform  to  practices  in 
these  areas. 

9.  Section  17. — Add  deHnitions  for  the 
terms  "ASCS",  "Loss  ratio",  and 
"Normal  stand". 

Amend  the  "County"  definition  to 
clarify  that  land  identified  by  an  ASCS 
farm  serial  number  and  located  outside 
the  county  will  be  included  in  the 
county. 

Amend  the  "Crop  year"  and 
"Harvest"  definitions. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager  during  regular  business  hours. 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  430 

Crop  insurance.  Sugar  beets. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1503  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  revise  and  reissue 
the  Sugar  Beet  Crop  Insurance 
Regulations  (7  CFR  Pari  430).  effective 
for  the  1986  and  succeeding  crop  years 
in  all  states,  except  Arizona  and 
California,  and  for  the  1987  and 
succeeding  crop  years  for  Arizona  and 
California,  to  read  as  follows: 

PART  430— SUGAR  BEET  CROP 
INSURANCE  REGULATIONS 

Subpart — Regulations  for  ttie  1986  and 
Succeeding  Crop  Years  (1987  and 
Succeeding  Crop  Years  in  California  and 
Arizona) 

Strt. 

430.1     Availability  of  sugar  beet  crop 
insurance. 

4.10.2    Premium  rales,  production  guarantees, 
coverage  levels,  and  prices  a  I  which 
indemnites  shall  be  computed. 

430.3  OMB  controls  numbers. 

430.4  Creditors. 

430.5  Good  faith  reliance  on 
misrepresentation. 

430.6  The  contact. 

430.7  The  application  and  policy. 
Autborily:  Sees.  506,  516.  Pub.  L.  75-430.  52 

Stat.  73.  77.  as  amended  (7  U.S.C.  1506. 1516). 


Subpart— Regulations  for  ttie  1986  and 
Succeeding  Crop  Years  (1987  and 
Succeeding  Crop  Years  in  Caiitomia 
and  Arizona) 

§  430.1     Avalialiility  of  sugar  beet  crop 
insurance. 

Insurance  shall  be  offered  under  the 
provisions  of  this  subpart  on  sugar  beets 
in  counties  within  the  limits  prescribed 
by  and  in  accordance  with  the 
provisions  of  the  Federal  Crop  Insurance 
Act.  as  amended.  The  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

§  430.'2    Premium  rates,  production 
guarantees,  coverage  levels,  and  prices  at 
wtiich  indemnities  shall  t>e  computed. 

(a)  The  Manager  shall  establish 
premium  rates,  production  guarantees, 
coverage  levels,  and  prices  at  which 
indemnities  shall  be  computed  for  sugar 
beets  which  will  be  included  in  the 
actuarial  table  on  file  in  the  applicable 
service  offices  for  the  county  and  which 
may  be  changed  from  year  to  year. 

(b)  At  the  time  the  application  for 
insurance  is  made,  the  applicant  will 
elect  a  coverage  level  and  price  at  which 
indemnities  will  be  computed  from 
among  those  levels  and  prices  contained 
in  the  actuarial  table  for  the  crop  year. 

§  430.3    OMB  control  numt>ers. 

The  OMB  control  numbers  are 
contained  in  Subpart  H  of  Part  400,  Title 
7  CFR. 

§  430.4    Creditors. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

§  430.5    Good  faitti  reliance  on 
misrepresentation. 

Notwithstanding  any  other  provisions 
of  the  sugar  beet  insurance  contract, 
whenever  (a)  an  insured  under  a 
contract  of  crop  insurance  entered  into 
under  these  regulations,  as  a  result  of  a 
misrepresentation  or  other  erroneous 
action  or  advice  by  an  agent  or 
employee  of  the  Corporation:  (1)  Is 
indebted  to  the  Corporation  for 
additional  premiums:  or  (2)  has  suffered 
a  loss  to  a  crop  which  is  not  insured  or 
for  which  the  insured  is  not  entitled  to 
an  indemnity  because  of  failure  to 
comply  with  the  terms  of  the  insurance 
contract,  but  which  the  insured  believed 
to  be  insured,  or  believed  the  terms  of 
the  insurance  contract  to  have  been 
complied  with  or  waived;  and  (d)  the 
Board  of  Directors  of  the  Corporation,  or 


the  Manager  in  cases  involving  not  more 
than  $100,000.00,  finds  that:  (.1)  an  agent 
or  employee  of  the  Corporation  did  in 
fact  make  such  misrepresentation  or 
take  other  erroneous  action  to  give 
erroneous  advice;  (2}  said  insured  relied 
thereon  in  good  faith:  &nd  (3)  to  require  . 
the  payment  of  additional  premiums  or 
to  deny  such  insured's  entitlement  to  the 
indemnity  would  not  be  fair  and 
equitable,  such  insured  shall  be  granted 
relief  the  same  as  if  otherwise  entitled 
thereto.  Requests  for  relief  under  this 
section  must  be  submitted  to  the 
Corporation  in  writing. 

§  430.6    The  contract 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  of  a  duly  executed 
application  for  insurance  on  a  form 
prescribed  by  the  Corporation.  The 
contract  shall  cover  the  sugar  beet  crop 
as  provided  in  the  policy.  The  contract 
shall  consist  of  the  application,  the 
policy,  and  the  county  actuarial  table. 
Any  changes  made  in  the  contract  shall 
not  affect  its  continuity  from  year  to 
year.  The  forms  referred  to  in  the 
contract  are  available  at  the  applicable 
service  offices. 

§  430.7    The  application  and  policy. 

(a)  Application  for  insurance  on  a 
form  prescribed  by  the  Corporation  may 
be  made  by  any  person  to  cover  such 
person's  share  in  the  sugar  beet  crop  as 
landlord,  owner-operator,  or  tenant.  The 
application  shall  be  submitted  to  the 
Corporation  at  the  service  office  on  or 
before  the  applicable  sales  closing  date 
on  file  in  the  service  office. 

(b)  The  Corporation  may  discontinue 
the  acceptance  of  applications  in  any 
county  upon  its  determination  that  the 
insurance  risk  is  excessive,  and  also,  for 
the  same  reason,  may  reject  any 
individual  application.  The  Manager  of 
the  Corporation  is  authorized  in  any 
crop  year  to  extend  the  sales  closing 
date  for  submitting  applications  in  any 
county,  by  placing  the  extended  date  on 
file  in  the  applicable  service  offices  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period.  However,  if  adverse 
conditions  should  develop  during  such 
period,  the  Corporation  will  immediately 
discontinue  the  acceptance  of 
applications. 

(c)  In  accordance  with  the  provisions 
governing  changes  in  the  contract 
contained  in  policies  issued  under  FCIC 
regulations  for  the  1986  and  succeeding 
crop  years,  a  contract  in  the  form 
provided  for  in  this  subpart  will  come 
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into  effect  as  a  continuation  of  a  sugar 
beet  contract  issued  under  such  prior 
regulations,  without  the  Hling  of  a  new 
application. 

(d)  The  application  for  the  1966  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 

S  400.37,  S  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Sugar  Beet 
Crop  Insurance  Policy  for  the  1988  and 
succeeding  crop  years  (1987  and 
succeeding  crop  years  in  California  and 
Arizona]  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Innirance  Corporation 

Sugar  Beet — Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
section  15.) 

Agreement  to  Insure:  We  will  provide  the 
insurance  described  in  this  polity  in  return  for 
the  premium  and  your  compliance  with  all 
applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  Insurance  Corporation. 

Terms  and  Conditions 

1.  Cause  of  Loss. 

a.  The  insurance  provided  in  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period:  ' 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects; 

(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(s)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section 
9e(7). 

b.  We  will  not  insure  againat  any  loss  of 
production  due  to: 

(1)  The  neglect,  mismanagement,  or 
wrongdoing  of  you,  any  member  of  your 
household,  your  tenants,  or  employees; 

[2]  The  failure  or  breakdown  of  irrigation 
equipment  or  facilities: 

(3)  The  failure  to  follow  recognized  good 
sugar  beet  irrigation  practices; 

(4)  The  failure  to  follow  recognized  good 
sugar  beet  fanning  practices; 

(5)  The  impoundment  of  water  by  any 
governmental,  public,  or  private  dam  or 
reservoir  project;  or 

(e)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  Acreage,  and  Share  Insured. 

a.  The  crop  insured  will  be  sugar  beets 
grown  under  a  contract  with  a  processor  for 
processing  as  sugar,  which  are  grown  on 
insured  acreage  and  for  which  a  guarantee 
and  premium  rate  are  provided  by  the 
actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  sugar  beets  planted  on  insurable 


acreage  as  designated  by  the  actuarial  table 
and  in  which  you  have  a  share,  as  reported 
by  you  or  as  determined  by  us,  whichever  we 
elect. 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  sugar  beets  at  the  time  of  planting. 
However,  only  for  the  purpose  of  determining 
the  amount  of  indemnity,  your  share  will  not 
exceed  your  share  on  the  earlier  of: 

(1)  The  time  of  loss;  or 

(2)  The  beginning  of  harvest. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  farming  practices 
for  which  the  premium  rates  have  been 
estabUshed; 

(2)  Which  is  irrigated  and  an  irrigated 
practice  is  not  provided  for  in  the  actuarial 
table  unless  you  elect  to  insure  the  acreage  as 
nonirrigated  by  reporting  it  as  insurable 
under  section  3: 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  sugar  beets  and  such  acrease  is  not 
replanted; 

(4)  Initially  planted  after  the  Tmal  planting 
date  contained  in  the  actuarial  table,  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(5)  Of  sugar  beets  not  grown  under  a 
contract  executed  with  a  processor  or 
excluded  from  the  processor  contract  for,  or 
during,  the  crop  year  (The  contract  must  be 
executed  and  effective  before  you  report  your 
acreage); 

(6)  Planted  to  a  type  or  variety  of  sugar 
beets  not  established  as  adapted  to  the  area 
or  excluded  by  the  actuarial  table: 

(7)  Planted  to  sugar  beets: 

(a)  The  preceding  crop  year  in  Michigan 
Minnesota,  North  Dakota,  and  Ohio  unless 
the  acreage  is  designated  as  insurable  by  the 
actuarial  table;  or 

(b)  The  two  preceding  crop  years  in  all 
other  states  imless  the  acreage  is  designated 
as  insurable  by  the  actuarial  table; 

(8)  In  California  except  Imperial  county, 
planted  before  filing  of  the  application  until  a 
normal  stand  is  obtained; 

(9)  Of  voliuiteer  sugar  beets;  or 

(10)  Planted  with  another  crop. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
cany  out  a  good  sugar  beet  irrigation 
practice. 

f.  Acreage  which  is  planted  for  the 
development  or  production  of  hybrid  seed  or 
for  experimental  purposes  is  not  insured, 
unless  we  agree,  in  writing,  to  insure  such 
acreage. 

g.  We  may  limit  the  insured  acreage  to  any 
acreage  limition  established  under  any  Act  of 
Congress  if  we  advise  you  of  the  limit  prior  to 
planting. 

3.  Report  of  Acreage,  Share,  and  Practice. 
You  must  report  on  our  form: 

a.  All  the  acreage  of  sugar  beets  in  the 
county  in  which  you  have  a  share; 

b.  The  practice;  and 

c.  Your  share  at  the  tine  of  planting. 

You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  sugar  beets 
planted  in  the  county.  This  report  must  be 


submitted  annually  on  or  before  the  reporting 
date  established  by  the  actuarial  table.  All 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit,  the 
instu«d  acreage,  share,  and  practice  or  we 
may  deny  Uability  on  any  unit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  Guarantees.  Coverage  Levels, 
and  Prices  for  Computing  Indemnities. 

a.  The  production  guarantees,  coverage 
levels,  and  prices  for  computing  indemnities 
are  contained  in  the  actuarial  table. 

b.  The  second  stage  production  guarantees 
are  in  the  actuarial  table. 

The  Tint  stage  guarantee  is  60  percent  of 
the  second  stage  guarantee.  Tlie  stages  are: 

(1)  First  state  is  from  planting  until  ]uly  1 
except  in  California  and  Arizona  where  the 
first  state  is  from  planting  until  the  earlier  of 
thinning  or  90  days  after  planting.  The  first 
stage  also  applies  to  any  acreage  damaged  in 
the  first  stage  to  the  extent  that  growers  in 
the  area  generally  would  not  further  care  for 
the  sugar  beets: 

(2)  Second  stage  applies  to  all  insured 
sugar  beets  after  the  first  stage. 

The  production  guarantee  applicable  to  any 
acreage  within  a  unit  will  be  that  established 
for  the  stage  reached  by  the  sugar  l>eets  on 
that  acreage. 

c.  Coverage  level  2  tvill  apply  if  you  do  not 
elect  a  coverage  level. 

d.  You  may  change  the  coverage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  estabUshed  by  the  actuarial  table  for 
submitting  applications  for  the  crop  year. 

5.  Annual  Premium 

a.  The  annual  premium  is  earned  and 
payable  at  the  time  of  planting. 

The  amount  is  computed  by  multiplying  the 
production  guarantee  times  the  price  electimi. 
times  the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time  of 
planting. 

b.  Interest  will  accure  at  the  rate  of  one 
and  one-half  percent  (1  Vi%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  Oie  month  following  the  first 
premium  billing  date. 

c.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insuring  experience  through  the  1984 
crop  year  (1985  crop  year  in  California  and 
Arizona)  under  the  terms  of  the  experience 
table  contained  in  the  sugar  beet  policy  in 
effect  for  the  1985  crop  year  (1986  crop  year 
in  California  and  Arizona),  you  will  continue 
to  receive  the  benefit  of  that  reduction 
subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1990  (1991  crop  year  in  California 
and  Arizona)  crop  year; 

(2)  The  premitun  reduction  will  not  increase 
because  of  favorable  experience; 

(3)  The  premiun  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  1985  crop  year  (1986  crop  year 
in  California  and  Arizona); 

(4)  Once  your  loss  ratio  exceeds.  .80,  no 
further  premium  reduction  will  apply;  and 
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(5)  Participation  must  be  continuous. 

6.  Deductions  for  Debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you. 
or  from  a  replanting  payment  if  the  billing 
date  has  passed  on  the  date  you  are  paid  the 
replanting  payment,  or  from  any  loan  or 
payment  due  you  under  any  Act  of  Congress 
or  firogram  administered  by  the  United  States 
Department  of  Agriculture  or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  when  the  sugar  beets 
are  planted  and  ends  at  the  earliest  of: 

a.  total  destruction  of  the  sugar  beets: 

b.  harvest  of  the  unit; 

c.  final  adjustment  of  a  loss:  or 

d.  the  following  calendar  date: 

(1)  July  15  for  Arizona  and  Imperial  County. 
California; 

(2)  The  last  day  of  the  12th  calendar  month 
after  the  date  of  planting  on  the  unit  in  all 
other  California  counties,  unless  a  request  for 
extension  of  the  insurance  period  is  received 
before  such  date  and  we  approved  the 
request; 

(3)  November  25  in  Ohio;  and 

(4)  November  15  in  all  other  states. 

8.  Notice  of  Damage  or  Loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  You  want  our  consent  to  replant  sugar 
beets  damaged  due  to  any  insured  cause  (see 
subsection  9f): 

(b)  During  the  period  before  harvest,  the 
sugar  beets  on  any  unit  are  damaged  and  you 
decide  not  to  further  care  for  or  harvest  any 
part  of  them: 

(c)  You  want  our  consent  to  put  the  acreage 
to  another  use;  or 

(d)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs. 

Insured  acreage  may  not  be  put  to  another 
use  until  we  have  appraised  the  sugar  beets 
and  given  written  consent.  We  will  not 
consent  to  another  use  until  it  is  too  late  to 
replant.  You  must  notify  us  when  such 
acreage  is  replanted  or  put  to  another  use. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loss  on  any  unit. 

(3)  If  probable  loss  is  determined  within  15 
days  of  or  during  harvest,  immediate  notice 
must  be  given  and  a  representative  sample  of 
the  unharvested  sugar  beets  (at  least  10  feet 
wide  and  the  entire  lengthrof  the  field)  must 
remain  unharvested  for  a  period  of  15  days 
from  the  date  of  notice  unless  we  give  you 
written  consent  to  harvest  the  sample. 

(4)  In  addition  to  the  notices  required  by 
this  section,  if  you  are  going  to  claim  an 
indemnity  on  any  unit,  you  must  give  us 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  sugar  beets  on 
the  unit: 

(b)  Harvest  of  the  unit;  or 

(c)  The  calendar  date  for  t|ie  end  of  the 
insurance  fteriod. 

b.  You  may  not  destroy  or  replant  any  of 
the  sugar  beets  on  which  a  replanting 
payment  will  be  claimed  until  we  give  %vritten 
consent. 

c.  You  must  obtain  written  consent  from  us 
before  you  destroy  any  of  the  sugar  beets 
which  are  not  to  be  harvested. 


d.  We  may  reject  any  claim  for  indemnity  if 
you  fail  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  for  Indemnity. 

a.  Any  claim  for  indemnity  on  a  imit  must 
be  submitted  to  us  on  our  form  not  later  than 
60  days  after  the  earliest  of: 

(1)  Total  destruction  of  the  sugar  beets  on 
the  unit' 

(2]  Harvest  of  the  unit;  or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  will  not  pay  any  indemnity  unless 
you: 

(1)  Establish  the  total  production  of  sugar 
beets  on  the  unit  and  that  any  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  during  the 
insurance  period:  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee: 

(2)  Subtracting  therefrom  the  total 
production  of  sugar  beets  to  be  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  result  by  your  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due.  the  production  guarantee  on  the 
unit  will  be  computed  on  the  information 
reported,  but  all  production  from  insurable 
acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  (in  tons]  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Any  harvested  production  of 
undamaged  sugar  beets  will  be  determined 
by: 

(a)  Dividing  the  average  percentage  of 
sugar  in  such  sugar  beets,  by  the  percentage 
of  sugar  shown  in  the  actuarial  table;  and 

(b)  Multiplying  the  results  (rounded  to 
three  places)  by  the  tons  of  such  sugar  beets. 

The  average  percentage  of  sugar  will  be 
determined  by  the  processor  from  individual 
tests  taken  at  the  time  of  delivery.  If 
individual  tests  of  sugar  content  are  not  made 
at  the  time  of  delivery,  the  factor  will  be 
1.000. 

(2)  The  production  to  count  from  acreage 
damaged  due  to  insurable  causes  occurring 
within  the  insurance  period,  will  be 
determined  by: 

(a)  Dividing  the  gross  amount  received  for 
the  damaged  sugar  beets  (including 
cooperative  stock,  patronage  refunds,  dollar 
values,  etc.)  by  the  applicable  price  per 
pound  of  sugar 

(b)  Dividing  that  result  by  2.000:  and 

(c)  Dividing  that  result  by  the  factor 
contained  in  the  actuarial  table  for  that 
purpose. 

The  applicable  price  per  pound  for  sugar 

will  be  the  local  market  price  on  the  earlier 

of: 

(i)  The  day  the  loss  is  adjusted;  or 

(ii)  The  day  the  damaged  sugar  beets  are 

sold.  If  the  price  per  pound  received  for  the 


damaged  su^ar  beets  is  less  than  the  highest 
average  amount  paid  by  the  processor  to  any 
producer  for  sugar  beets  which  were 
damaged  by  the  cause  of  loss  as  claimed  by 
you,  you  will  be  considered  to  have  received 
that  average  amount  per  pound  in 
determining  the  gross  amount  received. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  sugar  beet  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause: 

(c)  Only  the  appraised  production  in  excess 
of  the  difference  between  the  Tirst  and  second 
stage  production  guarantee  for  acreage  not 
covered  by  (a)  and  (b)  of  this  subsection  (3) 
and  which  does  not  qualify  for  the  second 
stage  guarantee  will  be  counted  except  as 
provided  in  (d)  of  this  subsection  (3);  and 

(d)  The  total  appraisal  for  uninsured 
causes. 

(4)  There  will  be  no  adjustment  for  quality 
on  any  appraisal 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
sugar  beets  becomes  general  in  the  county 
and  reappraised  by  us: 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(6)  The  amount  of  production  of  any 
harvested  or  unharvested  sugar  beets  may  be 
determined  on  the  basis  of  field  appraisals  or 
inspections  conducted  after  the  end  of  the 
insurance  period. 

(7)  If  you  elect  to  exclude  hail  and  Rre  as 
insured  causes  of  loss  and  the  sugar  beets  are 
damaged  by  hail  or  Hre,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78, 
"Request  to  Exclude  Hail  and  Fire." 

f.  A  replanting  payment  may  be  made  on 
any  insured  sugar  beets  replanted  after  we 
have  given  consent  and  the  acreage  replanted 
is  at  least  the  lesser  of  20  acress  or  20  percent 
of  the  insured  acreage  for  the  unit,  (as 
determined  on  the  final  planting  date). 

(1)  No  replanting  payment  will  be  made  on 
acreage: 

(a)  On  which  our  appraisal  exceeds  90 
percent  of  the  second  stage  guarantee; 

(b)  Initially  planted  prior  to  the  date 
established  by  the  actuarial  table;  or 

(c)  On  which  a  replanting  payment  has 
been  made  during  die  current  crop  year. 

(2)  The  replanting  payment  per  acre  will  be 
your  actual  cost  per  acre  for  replanting,  but 
will  not  exceed  one  ton  multiplied  by  the 
price  election  times  your  share. 

If  the  information  reported  by  you  results 
in  a  lower  premium  than  the  actual  premium 
determined  to  be  due,  the  replanting  payment 
will  be  reduced  proportionately. 

g.  You  must  not  abandon  any  acreage  to  us. 
h.  You  may  not  sue  us  unless  you  have 

complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
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(J.S.C.  150e(c).  You  must  bring  suit  within  12 
months  of  the  data  notice  of  denial  is 
received  by  you. 

i.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  final  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity  whether  we  approve  or 
disapprove  such  claim.  We  will,  however, 
pay  simple  interest  computed  on  the  net 
indemnity  ultimately  found  to  be  due  by  us  or 
by  a  final  judgement  from  and  including  the 
61  St  day  after  the  date  you  sign,  date,  and 
submit  to  us  the  properly  completed  claim  for 
indemnity  form,  if  the  reason  for  our  failure 
to  timely  pay  is  not  due  to  your  failure  to 
provide  information  or  other  material 
necessary  for  the  computation  or  payment  of 
the  indemnity.  The  interest  rate  will  be  that 
established  by  the  Secretary  of  the  Treasury 
under  Section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611).  and  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  rate  to  be 
paid  on  any  indemnity  will  vary  with  the  rate 
announced  by  the  Secretary  of  the  Treasury. 

j.  If  you  die.  disappear,  or  are  judicially 
declared  incompetent,  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  sugar  beets  are  planted 
for  any  crop  year,  any  indemnity  will  be  paid 
to  the  persons  determined  to  be  beneficially 
entitled  thereto. 

k.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount. 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance;  or 

(2)  By  which  the  loss  from  fire  exceeds  the 
indemnity  paid  or  payable  under  such  other 
insurance. 

For  the  purpose  of  this  section,  the  amount 
of  loss  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  on  the  unit  before  the  fire  and 
after  the  fire. 

10.  Concealment  or  Fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  affecting  your  liability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  us  if.  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidance  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act.or 
omission  occurred. 

11.  Transfer  of  Right  to  Indemnity  on 
Insured  Share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be 
made  on  our  form  and  approved  by  us.  We 
may  collect  the  premium  from  either  you  or 
your  transferee  or  both.  The  transferee  will 
have  all  rights  and  responsibilities  under  the 
contract.  , 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  your  right 
to  an  indemnity  for  the  crop  year,  only  on  our 


form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from 
third  party.) 

Because  you  may  be  able  to  recover  all  or  a 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  preserve  any  such 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  plus 
our  expenses,  the  excess  will  be  paid  to  you. 

14.  Records  and  Access  to  Farm. 
"You  must  keep,  for  two  years  after  the 

time  of  loss,  records  of  the  harvesting, 
storage,  shipment,  sale,  or  other  disposition 
of  all  sugar  beets  produced  on  each  unit, 
including  separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may,  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  which  the  records  apply, 
assignment  of  production  to  units  by  us.  or  a 
determination  that  no  indemnity  is  due.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  Contract:  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  ui  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceeding  such  crop  year. 

c.  Prior  to  cancellation  daje  you  must: 

(1)  Furnish  to  us  satisfactory  production 
records  for  the  crop  year  or  the  contract  will 
be  cancelled  for  the  next  crop  yean  or 

(2)  Show  to  our  satisfaction  that  the 
records  are  not  available  because  of 
conditions  beyond  your  control,  such  as  fire, 
flood,  or  other  natural  disaster.  (If  this 
subsection  (2)  applies,  the  Field  Actuarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  unavailable.) 

d.  This  contract  will  terminate  as  to  any 
crop  year  if  any  amount  due  us  on  this  or  any 
other  contract  with  you  is  not  paid  on  or 
before  the  termination  date  preceding  such 
crop  year  for  the  contract  on  which  the 
amount  is  due.  The  date  of  payment  of  the 
amount  due  if  deducted  from; 

(1)  An  indemnity  will  be  the  date  you  sign 
this  claim;  or 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  termination  dates 
are: 


StMe  and  county 

Cmrito- 

*on 

TomwiflSon 

Al  OltMr  StMM 

ApM  15 

AoiSIS 

Stale  and  county 

Cancans- 

Ion     . 

Tanninaaon 
date 

knpenal  County.  CA;  and  Atizo- 

na. 
AM  othef  California  counliea 

Augual3l... 
July  16 

AuguntSi 

Nc^MyntNif 
30 

f.  If  you  die  or  are  judicially  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  terminate  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolution.  If  such  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  will  continue  in  force  through  the 
crop  year  and  terminate  at  the  end  thereof. 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  agreement  provides  otherwise.  If 
two  or  more  persons  having  a  joint  interest 
are  insured  jointly,  death  or  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

16.  Contract  Changes. 

We  change  any  terms  and  provisions  of  the 
contract  from  year  to  year.  If  your  price 
election  at  which  Indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by: 

a.  December  31  preceding  the  cancellation 
date  for  counties  with  an  April  15 
cancellation  date; 

b.  April  30  preceding  the  cancellation  dale 
for  all  other  counties 

Acceptance  of  any  change  tviti  be 
conclusively  presumed  in  the  absence  of 
notice  from  you  to  cancel  the  contract. 

17.  Meaning  of  Terms. 

For  the  purposes  of  sugar  beet  crop 
insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  sugar  beet  insurance  in  the  county. 

b.  "ASCS  means  the  Agricultural 
Stabilzation  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c  "Cotmty"  means: 

(1)  The  county  shown  on  the  application: 

(2)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuarial  table;  and 

(3)  Any  land  identified  by  an  ASCS  farm 
serial  number  for  the  county  but  physically 
located  in  another  txiunty  within  the  Stale. 

d.  "Crop  year"  means  the  period  within 
which  the  sugar  beets  are  normally  grown 
and  will  be  designated  by  the  calendar  year 
in  which  the  sugar  beets  are  normally 
harvested;  however,  in  California  and 
Arizona,  it  will  be  the  period  from  planting 
until  the  applicable  dale  for  the  end  of  the 
insurance  period  and  will  be  designated  by: 

(1)  The  calendar  year  in  which  planted  if 
planted  on  or  before  July  IS;  or 

(2)  The  next  calendar  year  if  planted  After 
July  15. 
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e.  "Harvest"  mean*  the  completion  of 
toppiag  and  liftaag  of  sugar  beets  on  any 
acreage  for  delivery  to  a  processor. 

f.  Tn— Table  acreage"  mean*  (he  land 
classined  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  your  ratio  of 
indemnity  to  premium. 

1.  "Normal  stand"  means  the  number  of  Kve 
plants  after  thinning  required  to  produce  an 
average  yield  per  acre  fbr  the  area. 

j.  "Person"  means  an  indrridml, 
parteership.  association,  corporation,  estate, 
trust,  or  other  tegal  entity,  and  wh«ree*er 
apphcable,  a  State,  a  political  subdivision  of 
a  StalB,  or  Mqr  ^ffBBqr  llifiwrf 

cultural  pradioei  nfrnmry  to  replmt 
insured  acreage  to  sugar  beets. 

1.  "Service  office"  means  the  ofioe  servicing 
your  contract  aa  shown  on  the  applies  tioa  Cor 
insurance  or  such  other  approved  office  as 
may  be  selected  by  you  or  designated  by  us. 

m.  'Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
sugar  beets  or  a  share  of  the  prooees 
therefrom. 

n.  "Unit"  means  ail  insurable  acreage  of 
sugar  beets  in  the  county  on  the  date  of 
planting  for  the  crop  year 

(1)  bi  wfaidi  you  have  a  100  percent  share; 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  entity  on  a  share  basis. 

Land  rented  for  cash,  a  fixed  commodity 
payment,  or  any  consideration  other  than  a 
share  in  tiw  sugar  beets  on  such  land  will  be 
considered  as  owned  by  the  lessee.  Land 
which  would  otherwise  be  on  unit  may  be 
divided  according  to  8{>plicable  guidelines  on 
file  in  your  service  office.  Units  will  be 
determined  when  the  acreage  ia  reported. 
Errors  in  reporting  units  may  be  corrected  by 
us  to  conform  to  applicable  guidelines  when 
adJBSting  a  loes.  We  may  osnsider  any 
acreage  and  share  thereof  reported  by  or  for 
your  spouse  or  child  or  any  member  of  your 
household  to  be  your  bona  fide  share  or  the 
bona  fide  share  of  any  other  person  having 
an  interest  therein. 

18.  Descriptive  Headings. 

The  descriptive  headings  of  the  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract 

la  Determinations. 

AD  determinations  required  by  the  polity 
will  be  made  by  us.  If  you  disagree  wth  our 
determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordfince  with  Ajipeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  widiin  tiie  designated  time 
unleM  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  msy  be  by  telephone  or  in 
person  and  oon^rmed  in  writing.  Time  of  the 
notice  will  be  determined  by  Ate  tnne  ef  our 
reoei|M  ef  4hc  written  notice. 


Dow  is  Wadringtoa  DC  an  October  a. 
1988. 
Edward  Hews, 

A  Aing  Manager,  FbdemI  Crop  fnsarance 

Corporation. 

(PR  Doc  85-«M68  FUed  12-M-8S:  a-45  am] 
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7  CFR  Parts  434  and  436 
[AiMlL  No.  1;  OeclMt  No.  257a5] 

Tobaeco  (Guaranteed  Production  Plan) 
Crop  Inaarance  Refutations  and 
Tobacco  (Dollar  Plan)  Crop  Insurance 
Regulations 

agency:  Federsl  Crop  fawaraiice 
Corporation.  USDA. 
Acnofc  Proposed  role. 

SUMMAfiT:  The  Fetleral  Crop  Insurance 
Corporation  (PCIC}  proposes  to  amend 
the  Tobacco  (Gnaranteed  Production 
Plan]  Crop  Insurance  Regulations  (7  CFR 
Part  4361.  effective  for  the  1988  and 
succeeding  crop  years,  by  expanding  the 
provisions  of  these  regulations  to 
incorporate  insurance  procediires  for 
tobacco  types  11, 12, 13.  and  14.  formerly 
insured  under  the  Tobacco  (Dollar  Plan) 
Crop  Insurance  Regulations  7  CFR  Part 
434,  and  tenninate  the  Dollar  Plan 
effective  for  the  1988  crop  year.  The 
intended  e^ect  of  this  mle  is  to:  (1) 
Broaden  Are  provisions  of  the 
Guaranteed  Plan  regulations  by 
combining  die  procedures  for  insuring 
tobacco  under  the  Guaranteed  Plan  and 
Dollar  Flaa  and  terminatiiig  the  Dollar 
Guaranteed  Plan  of  insurance;  (2)  Add 
end  of  insurance  period  dates  by 
tobacco  type;  (3)  Shorten  the  length  of 
time  an  instuvd  has  to  give  notice  when 
claiming  an  mdemnity;  (4]  Add  the 
requirement  that  stalks  of  certain 
tobacco  types  not  be  destroyed  vrithont 
consent;  (5)  Change  the  cancenation  and 
termination  dates  for  some  states  and 
counties;  and  (8}  Redefine  "Market 
price"  to  clari^  its  meaning.  The 
authority  for  the  promulgation  of  this 
mle  is  contained  in  the  Federal  Cn^ 
Insurance  Act,  as  amended. 
DATE:  Written  coimnents.  data,  and 
opmions  on  this  proposed  rale  must  be 
submitted  not  later  than  January  27, 
1986,  to  be  smt  cf  txinsideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  the 
Office  of  the  Manager,  Federal  Crop 
Insuraace  Corporation,  Room  4096, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOn  RATHER  IMTOWHATIOW  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  "Washington,  DC  20250, 
telephone  (202]  447-3325. 


'  WfOWWATION:  Tins 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  No,  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sanset  review  date 
established  for  tiwse  regulations  is 
August  1, 1900. 

Merritt  W.  Sprague,  Manager.  FCIC, 
(1)  has  determined  that  this  action  is  not 
a  major  rule  as  defined  by  Executive 
Order  No.  12291  because  it  will  not 
result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
Major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  State,  or  local  governments,  or  a 
geographical  region:  or  [c]  Significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwrork 
burden  for  individuals,  small  businesses, 
and  other  persons. 

TTtis  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  Stale  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  ]une  24,  ld83. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quaUty  of 
the  hiBsian  envircmment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Inqjact  Statement  is 
needed. 

The  current  regulations  for  insuring 
tobacco  under  the  guaranteed  dollar 
plan  are  contained  in  7  CFR  Part  434. 
FCIC  has  determined  to  propose 
conversion  to  Actual  Production  History 
(APH)  on  aU  crops  except  those  tmder 
GYC-GYC/IYC  plans.  Under  the  Actual 
Production  History  [APH]  program,  the 
regulations  for  insuring  tobacco  under 
the  dollar  plan  are  only  slightly  different 
from  those  for  insuring  tobacco  under 
the  guaranteed  production  plan  of 
insurance  found  in  7  CFR  Part  43&.  The 
proposed  conversion  to  APH  'would 
mean  that  the  dollar  plan  would  no 
longer  apply,  since  this  insurance  is 
offered  on  a  doUar  gnarai>tee  rather  tban 
a  production  guarantee.  Therefore,  it  is 


UMI 
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proposed  that  both  policies  for  insuring 
tobacco  be  combined  into  one 
differentiating  the  separate  types  of 
tobacco  where  necessary,  effective  for 
the  1988  and  succeeding  crop  years. 

In  order  to  more  effectively  administer 
the  tobacco  crop  insurance  program 
with  regard  to  these  two  plans  of 
insurance,  FCIC  proposes  to  incorporate 
those  provisions  applying  to  types  11, 12, 
13,  and  14  tobacco  into  the  policy 
provisions  contained  herein  through  the 
following  changes: 

1.  Section  7 — Add  end  of  the 
insurance  period  dates  by  tobacco  type. 

2.  Section  8 — Specify  5  days  for 
inspection  of  tobacco  not  sold  through 
auction  warehouses  prior  to  its  sale  or 
other  disposition  if  an  indemnity  is  to  be 
claimed. 

Add  a  clause  requiring  insureds  to 
leave  tobacco  stalks  standing  in  field  for 
inspection  on  any  imit  of  tobacco  of 
types  11, 12, 13,  or  14  on  which  an 
indemnity  is  to  be  claimed  after  harvest 
is  completed. 

Shorten  from  30  days  to  10  days  the 
time  an  insured  has  to  give  notice  of  loss 
when  claiming  an  indemnity.  This  will 
allow  FCIC  to  determine  indemnities 
more  timely  and  efficiently. 

3.  Section  9 — Add  a  clause  to  enable 
FCIC  to  determine  the  fair  market  value 
or  tobacco  not  sold  through  auction 
warehouses,  by  inspecting  such  tobacco 
before  it  is  sold,  contracted  to  be  sold, 
or  otherwise  disposed  of. 

Add  a  provision  to  appraise  acreage 
of  tobacco  types  11, 12, 13,  or  14,  at  not 
less  than  the  guarantee,  if  stalks  are 
destroyed  prior  to  our  written  consent. 

4.  Section  15 — Add  March  31 
cancellation  and  termination  dates  for 
some  states  and  counties. 

8.  Section  17 — Amend  the  "Market 
price"  defmition  to  specify  location. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Farts  434  and 
436 

Crop  Insurance;  Tobacco  (Dollar  Plan 
and  Guaranteed  Production  Plan). 

Proposed  Rule 

PART  434— (AMENDED] 

(a)  Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501,  et  seq.],  the  Federal  Crop  ' 


Insurance  Corporation  hereby  proposes 
to  amend  the  subpart  heading  to  the 
Tobacco  (Dollar  Plan)  Crop  Insurance 
Regulations  (7  CFR  Part  434),  as  follows: 

1.  The  Authority  Citation  for  7  CFR 
Part  434  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-43a  52 
Stat.  73.  77.  as  amended  (7  U.S.C  1506, 1516). 

2.  The  subpart  heading  in  7  CFR  Part 
434  is  revised  to  read  as  follows: 

Subpart— Regulations  for  tha  1985 
Crop  Year    . 

Proposed  Rule 

PART  436— (AMENDEOl 

(b)  Pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501,  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Tobacco 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations  (7  CFR  Part  436), 
effective  for  ^e  1986  and  succeeding 
crop  years,  in  the  following  instances: 

1.  The  Authority  citation  for  7  CFR 
Part  436  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-43a  52 
Stat.  73,  77,  as  amended  (7  U.S.C  1506, 1516). 

2.  7  CFR  436.7(d)  is  revised  to  read  as 
follows: 

{436.7    TiM  appHcation  and  poNcy. 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
Subpart  D  of  Part  400— General 
Administrative  Regulations  (7  CFR 
400.37,  400.38)  and  may  be  amended 
from  time  to  time  for  subsequent  crop 
years.  The  provisions  of  the  Tobacco 
(Guaranteed  Production  Plan)  Insurance 
Policy  for  the  1986  and  succeeding  crop 
years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Coiporatloii 

Guaranteed  Production  Plan  of  Tobacco — 
Crop  Insurance  Policy 

(This  is  a  continuous  contract.  Refer  to 
section  15.) 

Agreement  To  Insure:  We  will  provide  the 
insurance  described  in  this  policy  in  return 
for  the  premium  and  your  compliance  with  all 
applicable  provisions. 

Throughout  this  policy,  "you"  and  "your" 
refer  to  the  insured  shown  on  the  accepted 
Application  and  "we,"  "us,"  and  "our"  refer 
to  the  Federal  Crop  insurance  Corporation. 

Terms  and  Conditions 

1.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Insects; 


(4)  Plant  disease; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting: 
unless  those  causes  are  excepted,  excluded, 
or  Umited  l>y  the  acttiarial  table  or  section 
9e(7). 

b.  We  will  not  insure  against  any  Iom  of 
production  due  to: 

(1)  The  neglect  mismanagement  or 
wrongdoing  of  you.  any  member  of  your 
household,  your  tenants,  or  employees; 

(2)  The  failure  to  follow  recognized  good 
tobacco  fanning  practices; 

(3)  The  failure  or  breakdown  of  irrigation 
equipment  or  facilities; 

(4)  The  failure  to  follow  recognized  tobacco 
irrigation  practices; 

(5)  The  impoundment  of  water  by  any 
governmental,  public  or  private  dam  or 
reservoir  project;  or 

(6)  Any  cause  not  specified  in  section  la  as 
an  insured  loss. 

2.  Crop,  Acreage,  and  Share  Insured. 

a.  The  crop  insured  will  be  tobacco  of  the 
type  shown  as  insurable  in  the  actuarial 
table,  which  is  grown  on  insured  acreage,  and 
for  which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table. 

b.  The  acreage  insured  for  each  crop  year 
will  be  tobacco  planted  on  insurable  acreage 
as  designated  by  the  actuarial  table  and  in 
which  you  have  a  share,  as  reported  by  you 
or  as  determined  by  us,  whichever  we  elect 

c.  The  insured  share  is  your  share  as 
landlord,  owner-operator,  or  tenant  in  the 
insured  totwcco  at  the  time  of  planting. 

d.  We  do  not  insure  any  acreage: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  nvith  the  farming  practices 
for  which  the  premium  rates  have  l>een 
established; 

(2)  On  which  the  tobacco  was  destroyed 
for  the  purpfose  of  confonning  with  any  other 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(3)  Which  is  destroyed,  it  is  practical  to 
replant  to  tobacco,  and  such  acreage  is  not 
replanted; 

(4)  Initially  planted  after  the  final  planting 
date  contained  in  the  actuarial  table  unless 
you  agree,  in  writing,  on  our  form  to  coverage 
reduction; 

(5)  Planted  to  tobacco  of  a  discount  variety 
under  the  provision  of  the  tobacco  price 
support  program; 

(6)  Planted  to  a  type  or  variety  of  tobacco 
not  established  as  adapted  to  the  area  or 
excluded  by  the  actuarial  table; 

(7)  Designated  as  uninsurable  by  the 
actuarial  table;  or 

(8)  Tobacco  planted  for  experimental 
purposes. 

e.  If  insurance  is  provided  for  an  irrigated 
practice  you  must  report  as  irrigated  only  the 
acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  of  planting,  to 
carry  out  a  good  tobacco  irrigation  practice. 

(f)  We  may  limit  the  Insured  acreage  to  any 
acreage  limitation  established  under  any  Act 
of  Congress,  if  we  advise  you  of  the  Kmit 
prior  to  planting. 
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3.  Report  of  Acreage.  Share,  and  fyactice. 
You  must  report  on  our  form: 

a.  AU  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
■hare: 

b.  The  practice:  and 

a  Your  share  at  the  time  of  planting. 
You  must  designate  separately  any  acreage 
that  is  not  insurable.  You  must  report  if  you 
do  not  have  a  share  in  any  tobacco  planted  in 
the  county.  This  report  must  be  submitted 
annuaHy  on  or  before  the  reporting  dale 
established  by  the  acturial  table.  AH 
indemnities  may  be  determined  on  the  basis 
of  information  you  submit  on  this  report.  If 
you  do  not  submit  this  report  by  the  reporting 
date,  we  may  elect  to  determine,  by  unit,  tfie 
insured  acreage,  share,  and  practice  or  we 
may  deny  liability  on  any  imit.  Any  report 
submitted  by  you  may  be  revised  only  upon 
our  approval. 

4.  Production  Guarantees,  Coverage  Lerets. 
and  Pncea  for  Computmg  Indemnities. 

a.  The  production  guaiantees.  coverage 
levels,  and  price^for  computing  tndemnities 
are  contained  in  the  acturial  table. 

b.  The  production  guarantee  wifl  be 
reduced  by  35  percent  for  any  unharvested 
acreage. 

c.  Coverage  level  2  will  apply  if  you  do  not 
elect  a  coverage  level. 

d.  You  may  change  the  co\-erage  level  and 
price  election  on  or  before  the  sales  closing 
date  as  established  by  the  actuarial  table  for 
subautling  applications  for  the  crop  year. 

5.  AaoMi  fnmivm. 

a.  The  aBneal  premiam  is  earned  and 
payable  at  the  time  of  planting.  The  amount 
is  computed  by  multipiymg  the  production 
guarantee  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage. 
times  your  share  at  the  time  of  planting. 

b.  Interest  will  accrue  at  the  rate  of  one 
and  one-half  percent  (1  V^%)  simple  interest 
per  calendar  month,  or  any  part  thereof,  on 
any  unpaid  premium  balance  starting  on  the 
first  day  of  the  month  following  the  first 
premium  billing  date. 

c.  If  you  eligible  for  a  premium  reduction  in 
excess  of  5  percent  based  on  your  insuring 
experience  through  tiie  1S83  crop  year  under 
the  terms  of  the  experience  table  contained  in 
the  tobacco  policy  for  the  1984  crop  year,  you 
will  continue  to  receive  the  benefit  of  that 
reduction  subject  to  the  following  conditions: 

(IJ  No  premium  reduction  will  be  retained  . 
after  the  1989  crop  year 

(2j  The  premium  reduction  will  not  increase 
because  of  favorable  experience: 

(3)  The  premium  reduction  will  decrease 
because  of  unfavorable  experience  in 
accordance  with  the  terms  of  the  policy  in 
effect  for  the  19M  crop  year, 

(4)  Once  the  loss  ratio  exceeds  .fiO.  no 
further  premium  reduction  will  apply:  and 

(5)  Partitupation  must  be  continuous. 
8.  Deductions  for  Debt. 

Any  unpaid  amount  due  us  may  be 
deducted  from  any  indemnity  payable  to  you 
or  from  any  loan  or  payment  due  you  under 
any  Act  of  Congress  or  jirogram  administered 
by  the  United  States  Department  of 
Agriculture  or  its  Agencies. 

7.  Insurance  Period. 

Insurance  attaches  when  the  tobacco  is 
planted  and  ends  at  the  earliest  of: 


a.  Total  destruction  of  tlK  tobacco: 

b.  Weijbing-m  at  the  tobacco  waiekouse; 
c  Removal  of  the  tobacco  from  the  unit 

(except  for  curing,  grading,  parlfir^  or 
immediate  delivery  to  the  tobacco 
warehouse); 

d.  Final  adjustment  of  a  loss:  or 

e.  The  following  dates  immediately  after 
the  BonBal  harvest  period: 

(1)  Type*  11  and  12 November  30; 

(2)  Type  13 October  31; 

(3)  Type  14 September  30; 

(4)  Type  38 January  31; 

(5)  Type  35 February  28; 

(6)  Types  21.  22.  23.  37,  54,  and  55...March 

31; 

(7)  All  other  types April  30. 

6.  Notice  of  Damage  or  Loss. 

a.  In  case  of  damage  or  probable  loss: 

(1)  You  must  give  us  written  notice  if: 

(a)  Daring  the  period  before  harvest  the 
tobacco  on  aay  wiit  is  damaged  and  yoa 
deci^  not  to  further  care  for  or  harvest  any 
part  of  it 

(b)  You  want  our  coMsent  to  put  the 
acreage  to  another  ase;  or 

(c)  After  consent  to  put  acreage  to  another 
use  is  given,  additional  damage  occurs.. 
Insured  acreage  may  not  be  pat  to  another 
use  until  we  have  appraised  the  tobacco  and 
given  written  consent.  We  will  not  consent  to 
another  me  tmtil  it  is  too  late  to  replant.  You 
must  notify  ns  when  such  acreage  is  put  to 
another  uae. 

(2)  You  must  give  us  notice  of  probable  loss 
at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  a  loas  on  any  unit 

(3)  For  any  unit  of  tobacco  other  than  types 
11, 12. 13.  or  14.  if  probable  loss  is  determined 
within  15  days  prior  to  or  during  harvesL 
immediate  notice  must  be  given  and  a 
representative  sample  of  the  unharvested 
tobacco  (at  least  10  feet  wide  and  the  entire 
length  of  the  field  J  must  remain  unharvested 
for  a  period  of  15  days  from  the  date  of  notice 
imless  we  give  you  written  ooosent  to  harvest 
the  sample. 

(4)  Notice  must  be  given  immediately  if  any 
insured  tobacco  is  destroyed  br  damaged  by 
fire  during  the  insurance  period. 

(5)  If  tobacco  is  not  to  be  sold  through 
auction  warehouses  and  an  indemnity  is  to 
be  claimed,  notice  must  be  given  to  allow  us 
5  days  to  inspect  Ae  cured  tobacco  prior  to 
its  sale  or  other  disposition. 

(6)  For  any  unit  of  tobacco  of  types  11. 12. 
13,  or  14  on  which  an  indemnity  is  to  be 
claimed  and  the  tobacxo  stalks  are  to  be 
destroyed  notice  of  loss  must  be  given  to  us 
upon  completion  of  harvest.  The  tobacco 
stalks  must  not  be  destroyed  until  we  give 
consent 

[7]  In  addition  to  the  notices  required  by 
this  secten,  if  you  are  going  to  claim  an 
indemnity  cm  any  imit  you  must  give  us 
notice  not  later  than  10  days  after  the  earliest 
of: 

(a)  Total  destruction  of  the  tobacco  on  the 
unit 

(b)  The  date  marketing  or  other  disposal  of 
the  insured  tobacco  is  completed  on  the  unit; 
or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 


b.  You  must  obtain  written  consent  Cran  us 
before  you  destroy  any  of  the  tobacco  which 
is  not  to  be  harvested. 

c.  We  may  reject  any  claim  for  indemnity  if 
you  fafi  to  comply  with  any  of  the 
requirements  of  this  section  or  section  9. 

9.  Claim  For  Indemnity. 

a.  Any  claim  for  indemnity  on  a  unit  most 
be  submitted  to  use  on  our  form  not  later 
than  SO  days  after  the  eariiest  of: 

(1)  Total  destraction  of  the  tobacco  on  the 
unit 

(2)  The  date  ssaritetiag  or  other  disposal  of 
the  insured  tobacco  on  the  unit  is  completed; 
or 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period. 

b.  We  win  not  pay  any  indemnity  unless 
you: 

(1)  EstaUish  the  total  prodtiction  of 
tobncoo  on  the  anit  and  that  an)  loss  of 
production  has  been  directly  caused  by  one 
or  more  of  the  insured  causes  dmriDg  the 
insurance  period;  and 

(2)  Furnish  all  information  we  require 
concerning  the  loss. 

c.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  tobacco  to  the  counted  (see 
section  9e); 

(3)  Multiplying  the  remainder  by  the  price 
election:  and 

(4)  Multiplying  this  prodact  by  yoar  share. 

d.  If  the  information  reported  by  you  under 
section  3  of  the  policy  results  in  a  lower 
premium  than  the  actural  premium 
determined  to  be  due,  the  production 
guarantee  on  the  unit  will  be  computed  on  the 
information  reported,  but  all  production  from 
insurable  acreage,  whether  or  not  reported  as 
insurable,  will  count  against  the  production 
guarantee. 

e.  The  total  production  to  be  counted  for  a 
unit  will  include  all  harvested  and  appraised 
production. 

(1)  Harvested  tobacco  production  which, 
due  to  insurable  causes,  has  a  value  less  than 
the  market  price  for  tobacco  of  the  same  type, 
will  be  adjusted  by: 

(a)  Dividing  the  value  per  pound  by  the 
market  price  per  ponnd;  and 

(b)  Multipljing  the  product  by  the  mmtber 
of  pounds  of  such  tobacco. 

(2)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  soU  through 
auction  warehotises,  we  must  be  given  the 
opportunity. 

(a)  To  inspect  such  tobacco  before  it  is 
sold,  contracted  to  the  sold,  or  otherwise 
disposed  of,  and 

(b)  At  our  option  to  obtain  additional  offers 
on  your  behalf. 

(3)  Appraised  production  to  be  counted  will 
include: 

(a]  Unhar\-ested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  ?ood  tobacco  farming  practices: 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  put  to  another  use 
without  our  prior  written  coBseat:  and 
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(c)  Only  the  appraiMl  in  vxoesa  of  35 
percent  of  the  production  guarantee  for  all 
other  unharvested  acreage. 

(4)  We  may  make  an  appraisal  of  not  less 
than  the  ^larantce  per  acre  far  any  acreage 
of  tobacco  types  11. 12, 13.  and  14  oo  which 
the  stalks  have  been  destroyed  prior  to  our 
consent. 

(5)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us; 

(bj  Further  damaged  by  an  insured  cause 
and  appraised  by  us;  or 

(c)  Har\'ested. 

(6)  The  amount  of  production  of  any 
unharvested  tobacco  may  be  determined  on 
the  basis  of  field  appraisals  conducted  after 
the  end  of  the  normal  harvest  period. 

(7)  If  you  elect  to  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  tobacco  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  Form  FCI-78. 
"Request  to  Exclude  Hail  and  Fire." 

f.  You  must  not  abandon  any  acreage  to  us. 

g.  You  nay  not  sue  as  unless  you  have 
complied  with  all  policy  provisions.  If  a  claim 
is  denied,  you  may  sue  us  in  the  United 
States  District  Court  under  the  provisions  of  7 
U.S.C.  lS08(c).  You  must  bring  suit  within  12 
months  of  the  date  notice  of  denial  is 
received  by  you. 

h.  We  have  a  policy  for  paying  your 
indemnity  within  30  days  of  our  approval  of 
your  claim,  or  entry  of  a  Tinal  judgment 
against  us.  We  will,  in  no  instance,  be  liable 
for  the  payment  of  damages,  attorney's  fees, 
or  other  charges  in  connection  with  any  claim 
for  indemnity,  whether  we  approve  or 
disapprove  such  claim.  We  will  however, 
pay  simple  computed  on  the  net  indemnity 
ultimately  found  to  be  doe  by  us  or  by  a  final 
judgnent  from  and  including  the  61st  day 
after  the  date  you  sign,  date,  aad  sabnit  to  us 
the  properly  completed  claim  for  indemnity 
form,  if  the  reason  for  our  failure  to  timely 
pay  is  not  due  to  your  failure  to  provide 
information  or  other  material  necessary  for 
the  computation  or  payment  of  tlw  indemnity. 
The  interest  rate  will  be  that  established  by 
the  Secretary  of  the  Treasury  under  section 
12  of  the  Contract  Disputes  Act  of  197»  (41 
U.S.C  611),  and  published  in  the  Faderal 
Register  semiannualy  on  or  before  January  1, 
and  July  1.  The  interest  rate  to  be  paid  on  any 
indemnity  will  vary  with  the  rate  announced 
by  the  Secretary  of  the  Treasury. 

i.  If  you  die,  disappear,  or  are  judicially 
declared  incompetent  or  if  you  are  an  entity 
other  than  an  individual  and  such  entity  is 
dissolved  after  the  tobacco  is  planted  for  any 
crop  year,  any  indemnity  will  be  paid  to  the 
persons  determined  to  be  beneficially  entitled 
thereto. 

j.  If  you  have  other  fire  insurance,  fire 
damage  occurs  during  the  insurance  period, 
and  you  have  not  elected  to  exclude  fire 
insurance  from  this  policy,  we  will  be  liable 
for  loss  due  to  fire  only  for  the  smaller  of  the 
amount 

(1)  Of  indemnity  determined  pursuant  to 
this  contract  without  regard  to  any  other 
insurance:  or 


(2)  By  which  tbe  less  from  fiie  exceads  (he 
indemnity  paid  or  payable  under  sadi  other 
insurance. 


For  the  purpose  of  this  section,  the  unrniiit  gf 

loss  from  fire  will  be  the  difference  between 
the  fair  market  vahie  of  the  production  on  the 
unit  before  the  fire  and  after  the  Art. 

10.  Coacealment  or  Fraud. 

We  may  void  the  contract  on  all  crops 
insured  without  afifecting  your  hability  for 
premiums  or  waiving  any  right,  including  the 
right  to  collect  any  amount  due  as  if,  at  any 
time,  you  have  concealed  or  misrepresented 
any  material  fact  or  committed  any  fraud 
relating  to  the  contract.  Such  voidanoe  will 
be  effective  as  of  the  beginning  of  the  crop 
year  with  respect  to  which  such  act  or 
omission  occurred. 

11.  Transfo'  of  Right  to  Indemnity  on 
Insured  Share. 

If  you  transfer  any  part  of  your  share 
during  the  crop  year,  you  may  transfer  your 
right  to  an  indemnity.  The  transfer  must  be  on 
our  form  and  approved  by  us.  We  may  collect 
the  premium  from  either  you  or  your 
tranafcrec  or  boft.  The  transferee  will  have 
all  rights  and  responsibilities  under  the 
contract. 

12.  Assignment  of  Indemnity. 

You  may  assign  to  another  party  your  i^ght 
to  an  indemnity  for  the  crop  year,  only  on  our 
form  and  with  our  approval.  The  assignee 
will  have  the  right  to  submit  the  loss  notices 
and  forms  required  by  the  contract. 

13.  Subrogation.  (Recovery  of  loss  from  a 
third  party.) 

Because  you  may  be  able  to  recover  all  or 
part  of  your  loss  from  someone  other  than  us. 
you  must  do  all  you  can  to  pieserve  any  each 
right.  If  we  pay  you  for  your  loss,  then  your 
right  of  recovery  will  at  our  option  belong  to 
us.  If  we  recover  more  than  we  paid  you  phu 
our  expenses,  the  excess  will  be  paid  to  yoa. 

14.  Records  and  Access  To  Farm. 

You  must  keep,  for  two  years  after  the  time 
of  loss,  records  of  the  harvesting,  storage, 
shipment,  sale,  or  other  disposition  of  all 
tobacco  produced  on  each  nnit,  including 
separate  records  showing  the  same 
information  for  production  from  any 
uninsured  acreage.  Failure  to  keep  and 
maintain  such  records  may.  at  our  option, 
result  in  cancellation  of  the  contract  prior  to 
the  crop  year  to  which  the  records  apply, 
assignment  of  produt:tion  to  units  by  us,  or  a 
determination  that  no  indemnity  is  doe.  Any 
person  designated  by  us  will  have  access  to 
such  records  and  the  farm  for  purposes 
related  to  the  contract. 

15.  Life  of  Contract:  Cancellation  and 
Termination. 

a.  This  contract  will  be  in  effect  for  the 
crop  year  specified  on  the  application  and 
may  not  be  canceled  by  you  for  such  crop 
year.  Thereafter,  the  contract  will  continue  in 
force  for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  in  this 
section. 

b.  This  contract  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  such  crop  year. 

c.  Prior  to  the  cancellation  date  you  must: 
(1)  Furnish  to  us,  satisfactory  production 

records  for  the  crop  year  or  the  contract  will 
be  cancelled  for  the  next  crop  yean  or 


(2)  Show  to  our  satiaiactioB  tiiat  the 
reoonla  are  not  avaiaMe  becauae  «f 
conditions  beycod  you-  opaftroC  sack  as  firs, 
flood,  or  other  natural  disaster.  (If  thto 
subsection  (2)  applies,  the  Field  Actaarial 
Office  may  assign  a  yield  for  the  year  for 
which  the  records  are  uoavaiiabie.) 

d.  This  contract  wiU  termiaote  as  to  any 
crop  year  if  any  amoant  doe  as  on  this  or  any 
other  contract  with  yoa  is  not  paid  on  or 
before  the  lermination  date  preceding  such 
crop  year  for  the  contract  on  which  the    ■ 
amount  is  due.  The  date  of  pajmest  of  the 
amount  dae  if  deducted  from: 

(1|  An  indemnity  will  be  the  date  you  sign 
the  claim:  or 

(2)  Payment  under  another  program 
administered  by  the  United  States 
Department  of  Agriculture  will  be  the  date 
both  such  other  payment  and  setoff  are 
approved. 

e.  The  cancellation  and  terminatian  dates 
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f.  If  yoa  die  or  are  jodiciaUy  declared 
incompetent,  or  if  you  are  an  entity  other 
than  an  individual  and  such  entity  is 
dissolved,  the  contract  will  termiaaie  as  of 
the  date  of  death,  judicial  declaration,  or 
dissolutian.  If  aach  event  occurs  after 
insurance  attaches  for  any  crop  year,  the 
contract  wiU  continue  in  force  through  (he 
crop  year  and  terminate  at  the  end  ihereoL 
Death  of  a  partner  in  a  partnership  will 
dissolve  the  partnership  unless  the 
partnership  a^^eement  provides  otherwise.  If 
two  OT  more  persons  having  a  joint  interest 
are  insured  jointly,  death  of  one  of  the 
persons  will  dissolve  the  joint  entity. 

g.  The  contract  will  terminate  if  no 
premium  is  earned  for  5  consecutive  years. 

1&  Contract  Changes. 

We  may  change  any  terms  and  provisions 
of  the  ooDtract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  table  will 
provide  the  price  election  which  you  are 
deeawd  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
December  31  preceding  tbe  cancellation  date. 
Acceptance  of  any  change  will  be 
conclusively  presimied  in  the  absence  of 
notice  from  you  to  cancel  the  contract 

17.  Meaning  of  Terms. 

For  the  purposes  of  guaranteed  tobacco 
crop  insurance: 

a.  "Actuarial  table"  means  the  forms  and 
related  material  for  the  crop  year  approved 
by  us  which  are  available  for  public 
inspection  in  your  service  office,  and  which 
show  the  production  guarantees,  coverage 
levels,  premium  rates,  prices  for  computing 
indemnities,  practices,  insurable  and 
uninsurable  acreage,  and  related  information 
regarding  tobacco  insurance  in  &e  cotmty. 
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b.  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service  of  the 
United  States  Department  of  Agriculture. 

c.  "County"  means: 

(1)  The  county  shown  on  the  application; 

(2)  Any  additional  land  located  in  a  local 
producing  area  bordering  on  the  county,  as 
shown  by  the  actuaril  table:  and 

(3)  Any  land  identiried  by  an  ASCS  farm 
serial  number  for  the  county  even  though 
physically  located  in  another  county  within 
the  state. 

d.  "Crop  year"  means  the  period  within 
which  the  tobacco  is  normally  grown  and  will 
be  designated  by  the  calendar  year  in  which 
the  tobacco  is  normally  harvested. 

e.  "Harvest"  means  the  completion  of 
cutting  or  priming  of  tobacco  on  any  acreage 

.  from  which  at  least  20  percent  of  the 
production  guarantee  per  acre  shown  by  the 
actuarial  table  is  cut  or  primed. 

f.  "Insurable  acreage"  means  the  land 
classiried  as  insurable  by  us  and  shown  as 
such  by  the  actuarial  table. 

g.  "Insured"  means  the  person  who 
submitted  the  application  accepted  by  us. 

h.  "Loss  ratio"  means  the  ratio  of 
indemnity  to  premium. 

i.  "Market  price"  means  the  average  price 
determined  by  us  for  the  applicable  type  of 
tobacco.  Such  price  will  be  the: 

(1)  Average  price  in  the  belt  or  area  for  the 
preceding  crop  year  for  any  unit  which  is  not 
to  be  harvested:  or 

(2)  The  average  price  in  the  bell  or  area  for 
the  current  crop  year  for  any  unit  or  part 
thereof  which  is  harvested. 

|.  "Person"  means  an  individual, 
partnership,  association,  corporation,  estate, 
trust,  or  other  legal  entity,  and  wherever 
applicable,  a  State,  a  political  subdivision  of 
a  State,  or  any  agency  thereof. 

k.  "Planting"  means  transplanting  the 
tobacco  plant  from  the  bed  to  the  Field. 

1.  "Service  office"  means  the  office 
servicing  your  contract  as  shown  on  the 
application  for  insurance  or  such  other 
approved  ofFice  as  may  be  selected  by  you  or 
designated  by  us. 

m.  'Tenant"  means  a  person  who  rents 
land  from  another  person  for  a  share  of  the 
tobacco  or  a  share  of  the  proceeds  therefrom. 

n.  "Unit"  means  all  insurable  acreage  of  an 
insurable  type  of  tobacco  in  the  county  in 
which  you  have  an  insured  share  on  the  date 
of  planting  for  the  crop  year  and  which  is 
identified  by  a  single  ASCS  farm  serial 
number  of  the  time  insurance  Tirsl  attaches 
under  this  policy  for  the  crop  year.  Units  will 
be  determined  when  the  acreage  Is  reported. 
We  may  reject  or  modify  any  ASCS 
reconstilution  for  the  purpose  of  unit 
defmition  if  the  reconsitution  was  In  whole  or 
in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 
Errors  In  reporting  units  may  be  corrected  by 
us  when  adjusting  a  loss. 

18.  Descriptive  Headings- 

The  descriptive  headings  of  Ihc  various 
policy  terms  and  conditions  are  formulated 
for  convenience  only  and  are  not  intended  to 
affect  the  construction  or  meaning  of  any  of 
the  provisions  of  the  contract. 

19.  Determinations 

All  determinations  required  by  the  policy 
will  be  made  by  us.  If  you  disagree  with  our 


determinations,  you  may  obtain 
reconsideration  of  or  appeal  those 
determinations  in  accordance  with  Appeal 
Regulations. 

20.  Notices. 

All  notices  required  to  be  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement.  Notices  required  to  be  given 
immediately  may  be  by  telephone  or  in 
person  and  conrirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice. 

Done  in  Washington.  DC  on  November  18. 
1985. 
Edward  Hews. 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  85-30467  Filed  12-24-85:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  85-NM-130-A0] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  applicable  to  certain  Boeing 
Model  727  series  airplanes,  which 
currently  requires  an  initial  inspection  of 
the  forward  entry  doorway  forward 
frame  prior  to  25.000  landings  and 
repair,  if  necessary.  Since  issuance  of 
that  AD.  frames  have  been  found  to 
crack  sooner  than  originally  determined. 
This  proposed  AD  would  require  the 
initial  inspection  to  be  performed  prior 
to  15.000  landings.  This  action  is 
necessary  to  ensure  the  structural 
integrity  of  the  forward  entry  doorway. 
DATES:  Comments  must  be  received  on 
or  before  February  14,  1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-130-AD.  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle, 
Washington  98124.  The  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 


Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R.  Wood.  Airframe  Branch. 

ANM-120S;  telephone  (206)  431-2924. 

Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68966.  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of, 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
130-AD,  17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  98168 

Discussion 

Amendment  39-4561  (48  FR  5536)  AD 
83-03-01.  was  issued  on  January  20. 
1983,  to  require  repetitive  inspections 
beginning  at  25,000  landings,  and  repair, 
if  necessary,  of  the  forward  entry 
doorway  forward  frame  on  certain 
Boeing  Model  727  series  airplanes.  The 
FAA  has  determined  that  a  reduction  in 
the  compliance  lime  for  the  initial 
inspection  is  necessary  because  cracks 
hHve  been  delected  in  three  airplanes 
that  have  accumulated  between  15,000    . 
and  25.000  landings.  Since  this  condition 
is  likely  to  exist  in  other  aircraft  of  the     ' 
same  type  design,  this  amendment  is 
proposed  to  reduce  the  time  for  the 
initial  inspection  required  in  AD  83-03-  , 
01  from  25,000  to  15,000  landings.  The 
reduction  in  compliance  time  for  the 
initial  inspectio;i  is  necessary  to  ensure 
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the  stnictural  integrity  at  the  forward 
entry  doorway. 

It  is  estimated  that  B34  aiiplanes 
would  be  affected  by  thu  AO,  that  it 
would  take  approximately  45  manfaours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manbour.  Inspection 
costs  are  estimated  at  $1,800  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $1.503/XX). 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  tfie  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 
1979):  and  it  is  certified  under  the 
criteria  of  the  Regulatcny  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  signiBcant  economic 
impact  on  a  substantial  number  of  rnnall 
entities  because  few,  if  any,  Boeing 
Model  727  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Fait  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  S9.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  «B  UJS.C  1354(a),  1421  and  1423; 
49  USX:.  106(g|  (Revised  Pub.  L  97-448, 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  amending  Airworthiness 
Directive  (AD)  83-03-01,  Amendment 
39-4561  (48  FR  5536]  as  follows: 

Replace  paragraph  A,  A.I.,  and  A.2. 
with  the  following  paragraphs: 

A.  Visually  inspect  the  forward  entry 
doorway  frame  for  cracks  in  accordance 
with  Boeing  Service  Bulletin  727-53-153. 
dated  February  1, 1980,  or  later  FAA- 
approved  revisions,  at  the  earHer  of  the 
times  indicated  in  subparagraphs  A.I.  or 
A.2.,  below,  and  repeat  the  inspection  at 
intervals  not  to  exceed  3,700  landings: 

1.  Within  the  next  1,850  landings  after 
March  11, 1963,  or  prior  to  accunralating 
25,000  landings,  whichever  occxn?  later 
or 

2.  Within  the  next  1,650  landings  after 
the  effective  date  of  this  amendment  or 
prior  to  accumulating  15,000  landings, 
whichever  occurs  later. 


Issued  ia  Seattle,  Washii^itaii.  on 
Deoeiaber  17. 1885. 
Wayne  ).  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-30400  Piled  12-24-85;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  8S-NM-108-AD] 

AiiwuiUiliieu  Directives;  Brfttsfi 
Aerospace  Model  BAe  12S-800A 
Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnOM:  Notice  of  proposed  rulemaking 
(NWM). 

SUMMAHV:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  ixux>rporation  of  a 
modification  to  the  Electronic  Flight 
Instrument  System  (EFIS)  power  supply 
on  certain  British  aerospace  Model  BAe 
125-800A  series  airplanes.  This  action  is 
promoted  by  a  report  of  overheating  in 
the  EFIS  power  supply.  This  condition,  if 
not  corrected,  can  lead  to  loss  of 
electrical  power  to  the  EFIS,  which  can 
result  in  loss  of  certain  critical  fli^t 
instruments. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel,  Attention:  Airworthinen  Rules 
Docket  No.  85-NM-108-AD,  17900 
Pacific  H^way  Soalh,  (^68966,  Seattle, 
Washington  06108.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Inc.,  Box  17414. 
Dulles  International  Airport 
Washington.  DC  TOOil.  This  information 
may  also  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHER  INFORSIATION  CONTACT: 

Mr.  Harold  N.  Wantiez.  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

2977.  Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  0-68966,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Coi 


Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as  the 
may  desire.  Communications  should 


identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  data  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  K^t  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  eadi  FAA-pubbc 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPKM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Dodcet  No.  K-NM- 
108-AD,  17900  Pacific  Hi^way  South. 
C-6896e,  Seattle,  Washington  SBies. 

Discussion 

The  Civil  Aviation  Authority  of  the 
United  Kingdom  (CAA)  has  classified 
British  Aerospace  125  Service  Bulletin 
24-248-(3024),  dated  March  6. 1985.  as 
mandatory.  There  has  been  <Hie  reported 
incident  of  overheating  of  the  heat  sink 
diode  assembly  which  is  part  of  the  EFTS 
electrical  power  supply.  This  condition, 
if  not  corrected,  can  lead  to  kms  of  (he 
EFIS,  which  can  result  in  the  loss  of 
certain  critical  flight  instruments. 
Depending  upon  the  power  supply 
utilized  the  service  bulletin  presczibes 
either  (a)  Replacing  the  existing  heat- 
sink  with  a  new  subassembly  which  will 
provide  better  heat  dissipation  for 
certain  airplanes,  or  (b)  replacing  the 
existing  heat-sink  subassembly  and 
certain  associated  power  supply  cabling 
for  the  remaining  airplanes. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airfdanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
action  mentioned  above. 

The  following  table  lists  the  number 
of  VS.  registered  airplanes  that  would 
be  affected  by  this  AD  and  it  gives  an 
estimate  of  the  manhours  per  airplane 
that  it  would  take  to  accomplish  each  of 
the  proposed  actions: 
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Based  on  an  average  labor  cost  of  $40 
per  menhour  and  the  information 
contained  in  the  table  above,  the  total 
cost  impact  of  this  AD  to  U.S.  operators 
is  estimated  to  be  $960. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportion  Regulatory  Policies  and 
Procedures  {44  FR  11034:  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  (approximately 
$70.).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  $39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aullmrity:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace 

Applies  Id  Model  BAe  125-8O0A  series 
airplanes  with  maufacturer  serial  numbers 
listed  in  British  Aerospace  125  Service 
Bulletin  24-248-(3024).  dated  March  8, 1985. 
certificated  in  any  category.  To  prevent 
complete  loss  of  power  to  the  Electronic 
Flight  Instrument  System  (EFIS),  accomplish 
the  following  within  the  next  60  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished: 

A.  Perform  the  following  actions  as 
applicable: 

1.  For  airplanes  with  manufacturer  serial 
numbers  258003  and  258010.  and  for  airplanes 
%vhich  have  utilized  power  supplies  HNl/ 
HPl,  the  existing  heat-sink  must  be  replaced 
with  a  new  sub-assembly,  as  described  in 
Part  A  of  the  accomplishment  instructions  of 
the  service  bulletin;  or 


2.  If  power  supplies  HNl /HPl  have  not 
been  utilized,  the  existing  heat-sink  assembly 
and  associated  power  supply  cabling  from 
ground  supply  contactor  "E"  on  panel  GA 
must  be  replaced  in  accordance  with  Part  B 
of  the  accomplishment  instructions  of  the 
service  bulletin. 

B.  Alternative  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  afl'ected  by  this  proposed 
directive  who  have  not  already  received 
these  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
British  Aerospace,  Inc.,  Librarian,  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
CertiFication  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on 
December  17, 1985. 

Wayne  ).  Barlow,  — 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  85-30397  Filed  12-24-85  8:45  amj 
MUJNG  CODE  4«10-13-« 


14  CFR  Part  39 

(Docket  No.  85-NM-109-AD] 

Ainworttiiness  Directives;  British 
Aerospace  Model  BAe  125-800 A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  the  incorporation  of  a 
revised  flap  microswitch  layshaft  in  the 
stall  identification  system  on  certain 
British  Aerospace  Model  BAe  125-800A 
series  airplanes.  This  action  is  prompted 
by  a  report  of  incorrect  assembly,  which 
has  caused  failure  of  a  flap  microswitch 
layshaft  flange  in  the  stall  identification 
system.  If  not  corrected,  this  condition 
could  result  in  loss  of  stall  warning. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 


Docket  No.  85-NM-109-AD.  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  Inc.,  Librarian, 
Box  17414,  Dulles  International  Airport, 
Washington,  D.C.  20041.  This 
information  may  also  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFOfONATION  CONTACT: 

Mr.  Harold  N.  Wantiez,  Standardization 

Branch.  ANM-113;  telephone  (206)  431- 

2977.  Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South.  C-68966,  Seattle,  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Conunents  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
109-AD.  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168. 

Discussion 

The  Civil  Aviation  Authority  of  the 
United  Kingdom  (CAA)  has  classified 
British  Aerospace  125  Service  Bulletin 
25-136-<3059A),  Revision  1.  dated  June 
24, 1985,  as  mandatory.  Improper 
assembly  during  manufacture  has 
caused  a  failure  of  a  flap  microswitcb  \^., 
layshaft  flange  detail  in  the  stall 
identification  system.  This  failure  could 
result  in  loss  of  the  stall  warning.  The 


N. 

.1 


Federal  Register  /  Vol.  50.  No.  248  /  Thursday,  December  26.  1985  /  Proposed  Rules  52795 


service  bulletin  prescribes  incoporation 
of  a  new  layshaft  assembly  which  has 
revised  flange  details. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require  the 
action  mentioned  above. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AU  to  U.S.  operators  is 
estimated  lo  be  $6,40(J. 

For  the  reasons  discussed  above,  the 
FAA  has  dstermined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  signifcant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  110.34;  February  28. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($320).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. . 

The  Proposed  Amendment  : 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  lb6(g)  (Revised  Pub.  L  97-449. 
j.inuary  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace: 

Applies  to  Model  BAe  125-800A  series 
airplanes  listed  in  BAe  125  Service  Bulletin 
27-136-{3059A).  Revision  1,  dated  June  28. 
1985.  certificated  in  any  category.  To  prevent 
less  of  stall  warning,  accomplish  the 
following  within  the  next  60  days  after  the 
effective  date  of  this  AD,  unless  previously 
accomplished: 


A.  Incorporate  a  new  layshaft  assembly  in 
the  stall  identification  system  in  accordance 
with  the  accomplishment  instructions  of 
British  Aerospace  125  Service  Bulletin  27- 
136-(3059AI.  Revision  1,  dated  June  24, 1985. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued' in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modificHtiuns  required  by  this  AD. 

All  persons  affected  by  this  proposed 
directive  who  have  not  already  received 
these  documents  from  the-manufacturer 
may  obtain  copies  upon  request  to 
British  Aerospace,  Inc.,  Librarian,  Box 
17414,  Dulles  International  Airport, 
Washington,  D.C.  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  OfHce,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle.  Washington,  on 
Decemt)er  17, 1986. 

Wayne  |.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  85-30402  Filed  12-24-«5:  8:45  am] 

nUJNO  CODE  4ttO-13-M 


14  CFR  Part  71 

I  Airspace  Docket  No.  85-AGL-28 ) 

Proposed  Transition  Area  Alteration; 
Britton,  SO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  transition  area  currently  designated 
for  Britton,  South  Dakota.  The  present 
12(X)-foot  description  excludes  Gwinner, 
North  Dakota.  The  intent  of  this  action 
is  to  include  Gwinner,  North  Dakota  in 
the  description  by  deleting  the  words 
"Gwinner,  ND". 

date:  Comments  must  be  received  on  or 
before  January  27,  1986. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administratioh,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
85-AGL-28,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018.      ;. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  Airspace,  Procedures,  and 
Automation  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration.  2300 
East  Evon  Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-530,  Federal  Aviation ' 
Administration^  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018, 
telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION:  The 

Britton,  South  Dakota  transition  area  is 
being  modified  to  include  Gwinner, 
North  Dakota  in  the  12G0-foot  transition 
area  description.  As  presently  described 
Gwinner,  ND  is  excluded. 

The  Gwinner.  North  Dakota  1200-foot 
and  700-foot  transition  areas  were 
established  in  anticipation  that  an 
instrument  approach  procedure  would 
be  developed  for  Gwinner  Municipal 
Airport  and  that  the  areas  would  be 
needed  to  ensure  the  segregation  of 
aircraft  utilizing  the  instrument 
approach  procedure  from  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR)  while  in  controlled  airspace.  That 
approach  procedure  was  never 
developed  and  there  is  no  pending 
action  for  any  such  development. 
Therefore,  the  700-foot  area  is  neither 
necessary  or  warranted. 

However,  the  controlling  facility  for 
the  Gwinner  area  has  identified  a 
requirement  to  retain  the  1200-foot 
designated  airspace  for  the  area.  A 
modification  to  the  Britton  transition 
area  by  deleting  the  words  "Gwinner, 
ND"  would  provide  the  required  1200- 
foot  floor  of  controlled  airspace  in  the 
area  after  revocation  of  the  Gwinner 
transition  area  is  published. 

The  revocation  of  the  Gwinner,  North 
Dakota  transition  area  to  eliminate  the 
700-foot  transition  area  is  the  subject  of 
Docket  No.  85-AGI^27.  That  docket 
along  with  this  Britton  docket  would  be 
processed  and  charted  simultaneously 
so  as  to  maintain  continuity  in  the  1200- 
foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  returned  to  a  non- 
controlled  status. 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  Specifically  invited  on  the  overall 
regulatory,  economic  environmental. 
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and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-AGL-28." 
The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
Ail  communications  received  before,  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  Hied  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  S.W.. 
Washington,  DC  20591,  or  by  calling 
(202)  426-8056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  alter  the  designated 
transition  area  for  Britton.  SD. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2. 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  h-equent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 


so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when        * 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

AviaUon  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 

71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AUTHOMTV:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised.  Pub.  L.  97-449,  January  12. 1963);  14 
CFR  11.89. 

2.  By  amending  S  71.181  as  follows: 

Britton.  SD 

Delete  the  words  "Gwinner.  ND"  from 
the  1200-foot  transition  area  description. 

Issued  in  Des  Plaines.  Illinois,  on  December 
10. 1985. 

Monte  R.  Beiger. 

Acting  Director,  Great  Lakes  Region. 
(FR  Doc.  85-30403  Filed  12-24-85:  8:45  am) 
BILLING  COOE  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  85-AGL-26] 

Proposed  Transition  Area  Revocation, 
Grafton,  ND 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  transition  area  currently 
designated  for  Grafton,  North  Dakota 
and  to  return  the  associated  700-foot 
area  to  a  non-controlled  status. 
DATE:  Comments  must  be  received  on  or 
before  January  27, 1986. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
85-AGLr-26,  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration.  2300 
East  Devon  Evenue.  Des  Plaines.  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  Airspace,  Procedures,  and 
Automation  Brandi.  Air  Traffic  Division. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps.  Airspace.  Procedures, 
and  Aijtomafion  Branch,  Air  Traffic 
Division.  AGL-530,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
telehpone  (312)  894-7360. 

8UPPLSMENTARY  INFORMATION:  The 

Grafton.  North  Dakota  1200-foot  and 
700-foot  transition  areas  were 
established  in  anticipation  that  an 
instrument  approach  procedure  would 
be  developed  for  Grafton  Municipal 
Airport  and  that  the  areas  would  be 
needed  to  ensure  the  segregation  of 
aircraft  utilizing  the  instrument 
approach  from  other  aircraft  operating 
under  Visual  Flight  Rules  (VFR)  while  in 
controlled  airspace.  That  approach 
procedure  was  never  developed  and 
there  is  no  pending  action  for  any  such 
development.  Therefore,  the  700-foot 
area  is  neither  necessary  or  warranted. 

The  controlling  facility  for  the  area 
has  identified  a  requirement  to  retain 
the  1200-foot  designated  airspace  for  the 
area.  This  requirement  has  been  met. 
Grafton  is  included  in  the  description  for 
Grand  Forks.  ND.  1200-foot  transition 
area. 

Aeronautical  maps  and  charts  will 
reflect  the  area  returned  to  a  non- 
controlled  status. 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  ^is  notice  must  submit  with  these 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85  AGL-2a"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  Commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
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the  proposed  rule.  The  proposal 
contained  in  this  notice.may  be  changed 
in  the  Hght  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  d.ocket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiu^ 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  designated 
transition  area  for  Grafton,  ND. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6  dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecte  in  CFR  Fart  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 


amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449,  January  12, 1983);  14 
CFR  ii.ea 

2.  By  amending  S  71.181  as  follows: 
Grafton,  ND  (Revoked)  ' 

Issued  in  Des  Plaines,  Illinois,  on  December 
10, 1965. 

Monte  R.  Belger. 

Acting  Director,  Great  Lakes  Region. 
(FR  Doc  85-^30404  Filed  12-24-85;  8:45  amj 
MUMO  COW  4S1«-1»«I 


14  CFR  Part  71 

(Airspac*  Docfcat  No.  85-ASO-10] 

Proposed  Revocation  of  TransJtion 
Area,  Tallaasee,  AL 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to 
revoke  the  transition  area  whch  was 
predicated  on  the  Tallassee,  Alabama, 
Municipal  Airport.  The  airport  has  been 
permanenUy  closed  and  the  instrument 
approach  procedures,  which  previously 
established  the  need  for  the  transition 
area,  have  been  canceled.  This  action 
will  raise  the  base  of  controlled 
airspace,  within  a  6.5-mile  radius  of  the 
former  airport  site,  from  700  feet  to  1,200 
feet  above  the  siuface. 
DATES:  Comments  must  be  received  on 
or  before:  February  20, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch,  ASO- 
530.  P.O.  Box  20636.  AUanta.  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Room  652, 3400  Norman  Berry  Chive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320;  telephone 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  Invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 

Airspace  Docket  No. ."  The 

postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  65Z  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  tvill  be  filed  in  the 
docket.         c         ■  -   .       - 

Availability  of  NPRNTs    '. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  AUanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  which  involves  revoking  a 
transition  area  and  raising  the  base  of 
controlled  airspace  from  700  feet  to  1,200 
feet  above  the  surface,  within  a  6.5-mile 
radius  of  the  former  Tallassee  Municipal 
Airport  site.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6A  dated 
January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


52798 


Federal  Register  /  Vol.  50,  No.  248  /  Thursday.  December  26,  1985  /  Proposed  Rules 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaulation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Transition 
area. 

The  Proposed  Amendment  ' 

PART  71— {AMENDED  1 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autfaority:  49  U.S.C.  1348(a).  1354(a),  ISIO: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Public  L.aw  97-449.  January  12. 
1983):  (14  CFR  11.65):  49  CFR  1  47. 

§71.181    (Amended] 

2.  By  amending  §  71.181  as  follows: 

Tallossee,  AL — /Revoked/ 

By  revoking  the  title  and  text. 

Issued  in  East  Point.  Georj^a,  on  Decembet. 
16. 1985. 
).  Stiglin. 

Acting  Director,  Southern  Region. 
\¥n  Doc.  85-^30405  Filed  12-24-«5;  6:45  am) 
BILUNO  CODE  4*10- 13-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  377 
[Docket  No.  51298-5196] 

Exports  Of  Crude  Oil  Derived  from 
Alaska's  Cook  Inlet 

agency:  Office  of  Industrial  Resource 
Administration.  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  On  November  6, 1965,  the 
Secretary  of  Commerce,  with  the 


concurrence  of  the  Secretaries  of  State. 
Energy,  and  Treasury,  determined  that 
permitting  the  export  of  crude  oil 
derived  from  Alaska's  Cook  Inlet  is  in 
the  national  interest  and  consistent  with 
the  purposes  of  he  Energy  Policy  and 
Conservtion  Act. 

Accordingly,  the  Department  of 
Commerce  proposes  to  revise  Part  377  of 
the  Export  Administration  Regulations 
(EAR)  to  permit  exports  of  crude  oil 
derived  from  Cook  Inlet. 

Only  crude  oil  derived  from  state 
waters  in  Alask's  Cook  Inlet  and  not 
subject  to  the  restrictions  contained  in 
the  Export  Administration  Act  of  1979, 
as  amended.  Naval  Petroleum  Reserves 
Production  Act  of  1976,  Outer 
Continental  Shelf  Lands  Act,  or  Mineral 
Lands  Leasing  Act  of  1920.  as  amended, 
will  be  eligible  to  be  exported  under  this 
proposed  rule. 

DATE:  Comments  must  be  submitted  on 
or  before  February  24. 1986. 

ADDRESSES:  Send  written  comments 
(three  copies)  to  Mr.  Rodney  A.  Joseph, 
Acting  Manager,  Short  Supply  Pix>gram. 
Room  3876,  Office  Industrail  Resource 
Administration,  bitemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  public  rulemaking  docket  may  be 
inspected  at  the  Freedom  of  Information 
Records  Inspection  Facility. 
International  Trade  Administration, 
Room  4104,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230 

FOfI  FURTHER  INFORMATION  CONTACT 

Mr.  Rodney  A.  Joseph,  Acting  Manager, 
Short  Supply  Program,  Telephone:  202/ 
377-3984. 

SUPPLEMENTARY  INFORMATION:  On 

November  6.  1985,  Secretary  of 
Commerce  Malcolm  Baldrige  made  the 
following  national  interest  finding: 

National  Interest  Findings  for  Exports  of 
Crude  Oil  Derived  from  Alaska'  Cook 
Inlet 

This  Administration  has  concluded 
that  the  national  interest  will  be  served 
by  permitting  the  export  of  crude  oil 
derived  from  Alaska's  Cook  Inlet.  The 
benefits  that  will  ensue  from  these 
exports  include  increased  incentives  for 
investment  in  the  exploration  and 
development  of  domestic  crude  oil. 
transportation  efficiencies,  and  material 
enhancements  to  the  energy  security  of 
our  allies.  This  initiative  will  also 
encourage  other  countries  to  remove 
trade  barriers  to  U.S.  goods  and 
services.  It  does  not  affect  our  energy 
security  as  we  retain  the  flexibility  to 
react  to  changes  in  the  world's  available 
oil  supply.         ] 


Only  crude  oil  derived  htim  Alaska's 
Cook  Inlet  and  not  subject  to  the 
restrictions  contained  in  the  Export 
Administration  Act  of  1979,  as  amended. 
Naval  Petroleum  Production  Act  of  1976, 
Outer  Continental  Shelf  Lands  Act  or 
Mineral  Lands  Leasing  Act  of  1920,  as 
amended,  will  be  eligible  to  be  exported 
under  this  initiative.  The  initiative  thus 
applies  to  crude  oil  which  is 
advantageously  located  for  export  trade 
and  which  is  not  subject  to  special 
statutory  provisions  on  export. 

Before  any  Cook  Inlet  crude  oil  may 
be  exported,  certain  findings  and 
determinations  must  be  made  under 
section  103  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6212). 
Accordingly,  pursuant  to  authority 
delegated  to  the  Secretary  of  Commerce 
by  Executive  Order  11912  (41  FR  15825). 
and  based  on  the  consultations  with 
other  appropriate  U.S.  Government 
officials,  I  hereby  fmd  and  detemine  that 
the  export  of  crude  oil  derived  from 
Alaska's  Cook  Inlet  is  in  the  national 
interest  and  consistent  with  the 
purposes  of  the  Energy  Policy  and 
Conservation  AcL 

I  have  directed  the  International 
Trade  Administration  to  initiate  the 
necessary  rulemaking  procedures  to 
implement  this  decision. 
Malcolm  Baldridge. 
Secretary  of  Commerce. 

This  rule  proposes  to  implement  that 
decision  by  modifying  section  377  of  the 
Export  Administration  Regulations. 
Under  the  proposed  rule,  a  new 
eligibility  category  would  be  created — 
Exports  from  Alaska's  Cook  Inlet.  Each 
exporter  would  be  required  to  submit  a 
license  application  along  with 
supporting  information  demonstating 
that  the  export  qualifies  under  this  new 
category.  No  export  could  be  made 
without  the  Department  of  Commerce 
first  issuing  an  individual  validated 
license. 

Only  crude  oil  derived  from  state 
waters  in  Alaska's  Cook  Inlet  and  not 
subject  to  the  restrictions  contained  in 
the  Export  Administration  Act  of  1979, 
as  amended.  Naval  Petroleum  Reserves 
Production  Act  of  1976,  Outer 
Continental  Shelf  Lands  Act,  or  Mineral 
Lands  Leasing  Act  of  1920,  as  amended,  . 
will  be  eligible  to  be  exported  under  this 
proposed  rule.  This  excludes  domestic 
crude  oil  derived  from  the  North  Slope 
or  Outer  Continental  Shelf,  or  crude  oil 
transported  over  a  federal  right-of-way. 

Exporters  should  be  aware  that  any 
licenses  issued  will  have  a  term  of  not 
greater  than  one  year.  Moreover,  they 
should  also  be  aware  that  outstanding 
licenses  are  subject  to  revocation  if 
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there  is  serious  interruption  to  available 
U.S.  oil  supphes. 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Industrial 
Resource  Administration  has 
determined  that: 

1.  This  proposed  rule  is  not  a  major 
rule  within  the  meaning  of  section  1  of 
Executive  Order  12291  because  it  is  not 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  ejects  on 
competition,  employment  investment, 
productivity,  innovation,  or  in  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required,  and 
neither  a  preliminary  nor  a  final 
Regulatory  Impact  Analysis  has  been  or 
will  be  prepared. 

2.  Consistent  with  section  103  of  the 
Energy  Policy  and  Conservation  Act. 
these  revisions  are  being  issued  in 
proposed  form.  Comments  from  the 
public  on  this  proposed  rule  will  be 
considered  in  formulating  a  final  rule,  if 
received  no  later  than  February  24. 1986. 
Comments  received  after  that  date  will 
be  considered  if  possible.  All  public 
comments  received  will  be  placed  in  the 
public  rulemaking  docket  and  will  be 
available  for  public  inspection  and 
copying. 

In  the  interest  of  accuracy  and 
completeness,  written  comments  are 
preferred.  Written  comments  (three  (3) 
copies]  should  be  sent  to  the  address 
indicated  in  the  address  section  above. 
Oral  comments  should  be  directed  to 
Rodney  A.  Joseph,  OIRA.  (202)  377-3984. 
If  oral  comments  are  received,  the 
Department  of  Commerce  official 
receiving  such  comments  will  prepare  a 
memorandum  summarizing  the 
substance  of  the  comments  and 
identifying  the  individual  making  the 
comments,  as  well  as  the  person  on 
whose  behalf  they  purport  to  be  made. 
All  such  memoranda  will  be  placed  in 
the  public  rulemaking  docket  and  will  be 
available  for  public  review  and  copying. 

Written  comments  accompanied  by  a 
request  that  part  or  all  or  the  material 
contained  be  treated  confidentially  will 
not  be  considered  in  developing  the  final 
regulation.  Such  comments  and 
materials  will  be  returned  to  the 
submitter. 

Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 


The  public  rulemaking  dockH 
concerning  this  regulation  will  be 
maintained  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
at  the  address  indicated  in  the  address 
section  above.  Records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information 
pertaining  to  the  inspection  and  copying 
of  records  may  be  obtained  from  Ms. 
Patricia  L.  Mann,  International  Trade 
Administration's  Freedom  of 
Information  Officer,  at  the  Records 
inspection  Facility  address  provided 
above,  or  by  calling  (202)  377-3031. 

3.  The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  This  is  because  the 
proposed  rule  relieves  a  U.S. 
government  jjrohibition  on  crude  oil 
exports  derived  from  Alaska's  Cook 
Inlet  and  has  no  direct  or  indirect  costs 
of  compliance  other  than  a  routine 
licensing  requirement.  As  a  result, 
neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  has  been  or  will  be 
prepared. 

4.  This  rule  contains  collections  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  et  seq].  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0625-0001  and  0625-0155. 

List  of  Subjects  in  15  CFR  Part  377 

Exports. 

PART  377— SHORT  SUPPLY 
CONTROLS  AND  MONITORING 

Acordingly.  Part  377  of  Title  15.  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

1.  The  authority  citation  for  Part  377 
continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat  503.  50 
U.S.C.  a'pp.  2401  et  seq.  as  amended  by  Pub. 
L.  97-145.  of  Dec.  29, 1981  and  by  Pub.  L.  99- 
64  (if  )uly  12, 1985.  E.0. 12525  of  )uly  12. 1985 
(50  FR  28757.  July  16, 1985):  Sec.  103.  Pub.  L. 
97-163,  as  amended,  (42  U.S.C.  6212)  as 
amended  by  Pub.  L.  99-58  of  July  2. 1985;  Sec. 
28  Pub.  L.  93-153.  (30  U.S.C.  185):  Sec.  28  Pub. 
L  95-372.  (43  U.S.C.  1354):  E.0. 11912  of  April 
3, 1976  (41  FR  15825.  as  amended);  Sec.  101 
and  201(ll)(e)  Pub.  L.  94-258,  (10  U.S.C.  7420 
and  7430(e)):  and  Presidential  Findings  (50  FR 
25189,  June  18, 1985). 

2.  Section  377.6(d)(l)(ix)  is  added  as 
follows: 


§  377.6    PetrolMim  and  petro^om 
products.  * 

*  *  •  •  4  ,         ^ 

(d)*  *  • 

(D*  •  • 

(ix)  Exports  from  Alaska's  Cook  Inlet. 
The  Group  A  commodity  was  derived 
from  the  state  waters  of  Alaska's  Cook 
Inlet  and  has  not  been  and  will  not  be 
transported  by  a  pipeline  over  a  federal 
right-of-way  granted  pursuant  to  section 
28(u]  of  the  Mineral  Lands  Leasing  Act 
of  1920  or  by  section  203  of  the  Trans- 
Alaska  Pipeline  Authorization  Act' 
«         *        •        •        * 

Issued:  December  2a  1965. 
John  A.  Riciwitis,  Diroctor. 

Office  of  Industrial  Resource  Adwinislration. 
|FR  Doc.  85-30515  Filed  12-24-85;  8:45  am] 

BIIXIMG  CODE  3300-00-M 


DEPARTMENT  Of  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4,  6,  10,  12,  19  and  54 

Proposal  to  EHminate  Certain 
Information  Collection  Requirements 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  In  accordance  with  the 
directives  of  the  Paperwork  Reduction 
Act.  Customs  has  reviewed  its 
regulations  in  an  attempt  to  reduce  or 
eliminate  obsolete  or  burdensome 
regulatory  information  collection 
requirements.  That  review  revealed 
numerous  collection  requirements  which 
Customs  believes  may  no  longer  be 
necessary.  This  notice  invites  comments 
in  regard  to  this  matter  before  making  a 
final  decision  as  to  the  retention  or  - 
deletion  of  these  requirements. 
DATE:  Comments  must  be  received  on  or 
before  February  24, 1986. 

ADDRESS:  Comments  (preferably  in 
triplicate]  may  be  submitted  to.  and 
inspected  at.  the  Regulations  Control 
Branch.  Room  2426,  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 
Washington.  DC  20229. 

FOR  FURTHER  MFOfMUTKlM  CONTACT: 

Herb  Gdler.  Duty  Assessment  Division. 
(202-535-4161).  or  Pal  Barbare.  Office  of 
Inspection  and  Control  (202-566-8151). 
U.S.  Customs  Service.  1301  Constitution 
Avenue.  NW..  Washington.  DC  20229. 


'  On  November  6.  1965.  Ihe  Secretary  of 
Commerce  determined  that  the  export  of  crndeoil 
derived  from  slate  waters  in  Alaska's  Cook  Intel  is 
consistent  with  the  national  interest  and  the 
purposes  of  the  Ener^gr  Policy  and  Conser\'alioii 
Act. 
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suPW-EMgwrAWV  imotmAVOH: . 
Background 

On  June  10, 1983,  a  general  notice  was 
published  in  the  Federal  Register  (48  FR 
28831),  which  advised  the  public  that  in 
compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801).  Customs 
was  undertaking  a  review  of  its 
regulations  to  identify  those  regulations 
having  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  to  seek  ways  of  modifying 
procedures  to  reduce  or  eliminate 
obsolete  or  burdensome  regulatory 
requirementrs.  The  initial  comment 
period  was  to  have  closed  on  August  9, 


1983,  however,  by  notice  published  in 
the  Federal  RegUter  on  July  27, 1983  (48 
FR  34061).  an  extension  of  the  comment 
period  was  granted  to  October  11, 1983. 
Four  comments  were  received  in 
response  to  this  notice.  AH  respondents 
agreed  with  the  idea  of  regulatory 
reduction.  There  were  several  specific 
suggestions  for  modifying  existing 
regulations  and  one  generalized 
comment  endorsing  regulatory  reform 
but  only  if  it  could  be  accomplished 
without  diminishing  Customs 
enforcement  and  revenue  collection 
capabilities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501), 
as  part  of  Customs  continuing  effort  to 


ensure  that  paperwork  burdens  are  not 
imposed  on  the  public  unless  the 
practical  value  of  information  sought  is 
worth  the  burden  of  its  collection,  and 
after  analysis  of  the  comments  received 
in  response  to  the  1983  notice,  Customs 
now  proposes  to  amend  the  Customs 
Regulations  (19  CFR  Chapter  1).  by 
deleting  certain  information  collection 
requirements  contained  in  Parts  4, 6, 10, 
12. 19  and  54,  Customs  Regulations  (19 
CFR  Parts  4.  8, 10. 12. 19,  54).  Because  of 
these  proposed  deletions,  conforming 
changes  would  also  be  necessary  to 
other  sections  of  the  regulations. 

A  list  of  those  regulations  proposed 
for  removal  follows: 


19  CFR 


4.41rt|. 
6.12(g)- 


10  6(a). 


10  6(b). 


10.9(8).  (h). 
10.10 


10  35(b).... 

10  35(d).... 
1050 


10S3<«».  (b).. 
10  54(b) 

1056(1) -... 

ia5e(a) 

1064* 


io86(«x2).  n 

10.70(a).. 

10  72 

1073 

10.74(a).. 
1074(b).. 


10.79.. 
ia82(aK1).... 
l082(aK2)..- 
l0  82(aH3).._ 

10  82(b) 

10  90(a) 


1090(b). 


10.90(d).. 


10B3... 
10  94.. 
to  95(a).  (c».(f).. 

10  95(b) 

1096 


10  9e(«). 
10  106 


10108(b).. 

10  110 

10.134 

1299 

19  16 

54.6(«.„.. 


< 


Ai^pAcafeon  lof  pormisaton  to  ontar  Mnackad  cavgo. 

Raquirwnani  lo  post  a  copy  o<  sct>edu«e  of  diargss  lor  aarviang  avcraft  at  an  airport. 

CailMcala  o(  loratgn  stappar  itial  twiea  or  barrait  invre  made  )rom  American  sbooks  or  Mavas. 

CanMcala  ct  box  maker  that  boxes  or  barrels  were  made  Irom  American  shook*  or  staves. 

CmWtatt  a>  aeinar,  imponer,  conagnea  oi  agent  tbat  processed  artx^^es  entered  are  a  portion  ol  «1ides  exported  tor  procasaltig  that  are  cowed  by  a 

OmWKmBt  01  rSgOTVaOn. 
QlalamaiM  ol  cameraman,  slupper,  or  ottier  person  kSm^Mymg  fihns  and  stating  that  they  were  exposed  abroad  and  aie  shipped  lor  uae  as  newareel  o< 

currant  avams  abroad. 
Dedarabon  by  importer  o(  a  model  of  women's  weanng  apparel  that  ttie  article  will  be  used  aoWy  aa  a  model,  etc 

flaquirameni  lo  mark  lor  identiticabon  purposes  imported  models  o<  women's  weanng  appvei.  '' 

Oadaialion  ct  Amertcan  artat  reaidaig  tamporanty  abroad  m  support  o<  duty-tree  entry  o4  a  work  of  vt 


Dadaisllon  in  conrwdion  aaVi  ttw  enlty  ol  antiques. 


CarMcala  ol  nanagsr  or  oOw  raaponsible  emptoyM  o«  the  Gobelin  or  other  factory  or  producar  estabHahvig  the  ch«ac«ar  of  the  (Sobein  or  other  hand- 
woven  tapestry  In  support  of  duty-free  entry. 
Declaration  of  ovmer  or  consignee  that  vagelaUa  o«  has  been  rendered  permanently  unM  tor  use  as  food. 
Requrement  as  to  marking  of  bolting  ctoth  lor  milling  purpoeaa  n  aupporl  of  duly-lraa  an»y. 

Dedarabon  tor  wuhdiawal  of  fuel  from  a  Customs  bonded  woiahauaa  to  be  Man  at  Mreraft  supplies.  -      - 

Osdaralon  of  foramn  shipper  that  merchandite  was  axporMd  Irom  Via  U.S.  tor  lamporwy  use  at  v  extArtton  and  it  being  lalwnad.  '     ~ 

Oadaralion  m  connection  with  itie  entry  of  purebred  tntuwli  tor  breeding  purpoaat. 
Dedaratxxi  m  connection  with  Ifie  entry  of  horses  or  mulet  Imported  soMy  for  slaughter. 


Certiicate  of  uMmats  consignee  of  cows  being  mported  soMy  for  dairy  purposes  in  support  of  dam  Icr  reduced  rale  of  duly. 
Owners  descnpfive  ist  of  domesbc  aramals  dnven  acroat  boundary  tor  paaturaga. 

Dediralion  w  connnection  <wth  »ta  reium  of  domesbc  inlmali  previousfy  driven  actoas  boundary  for  pasturage. 
Dadiralian  of  matlar  of  taking  vaiaal  in  support  of  duty-free  anky  ol  products  of  Amariovi  li«iar>es.  -^ 


the  wMhdrawal  of  tan  uaad  tor  curing  «th. 


CaiMale  of  peraonmaking  witidiawal  of  salt  uaad  in  curing  liah  taken  by  an  Americ«i  vesaal. 

Otrtifcua  of  maaler  and  at  least   one  ofher   person  employed  on  vessel  m  cormactMin 

CeMicala  of  al  Mast  two  persons  emptoyed  on  shore  m  ctfing  hsh  with  salt. 

CerCDwla  of  person  emptoyed  on  shore  cuing  Hah  with  salt 

Appicalton  of  mportar  tor  the  importation  of  master  records  and  metal  rnatnces. 

Slalaoiat*  ewdandng  agreement  between  imporlai  and  manufacturer  concerning  Ifie  uee  of  master  records  and  metal  maMoes. 

Declaration  of  Importer  as  to  use  of  master  records  wid  metal  rnatnces. 

Record  of  receipt  by  menufacturer.  processor  or  deeler  wfio  enters,  withdraws,  or  receives  wool  or  h*  under  bond 

Records  of  manulacturar  or  procaasar  wUh  respect  to  products  or  subalancat  resultng  from  wool  or  hair. 

Records  of  manrfadursr,  prooesaor  or  daalar  pertakikiu  to  anumeraMd  arUdee  of  wool  or  hair  deliversd  from  h«s  premieaa. 

Oadtratian  of  manrfacbnr,  processor  or  dealer  pertaining  to  delivery  of  wool  whm  ^ 

Reports  of  use  of  transfer  or  wool  or  hair  m  viotatxm  of  bond.  \ 

Report  of  tmelting  or  converting  plant  pertanng  to  the  use  of  copfier-beanng  fluxing  materML  Y 

Oadaralion  of  importer  m  connection  with  wheat  unfit  lor  human  consumptxxi. 

Ot^y^  In  connection  with  entry  of  artfcles  previousty  imported  mto  U.S.  wkh  duly  peM.  exported  tinder  lease,  and  now  being  remvortsd 

CerlMcale  tor  strategic  matenals  ac^xred  by  ttie  CommcxMy  Credit  Corporation  as  result  of  barter  or  exchange  of  af^icultural  convnoditiea  or  products. 

Oadarabon  by  Importar  ol  mlended  use  of  merchandise  .mported  under  actual  uae  provialona  of  tariff  schedules. 

Dadwakon  by  Importer  or  consignee  in  support  o)  a  permrtted  entry  of  a  switchblade  teste. 

Various  reporting  requrements  reiatmg  lo  the  operatnn  of  cigar  manufacturing  wwefiouses. 

Statement  of  importer  that  articles  In  chief  vakie  ol  metal  are  to  be  used  in  such  a  manner  which  renders  them  fit  only  lor  racovery  of  the  metal  content. 


Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.6,  Treasury  Department 
Regulations  (31  CFR  1.6),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch, 


Room  2426,  Headquarters,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Washington,  D.C.  20229. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  801 
el  seq.  it  is  certified  that,  if  adopted,  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 


Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared.  x 

Drafting  Informatioil 

The  principal  author  of  this  document 
was  John  E.  Doyle,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However. 
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personnel  from  other  Customs  offices 
participated  in  its  development. 

List  of  Subjects 

19  CFR  Parts  4.  6.  10.  12,  19.  and  54 

Customs  duties  and  inspection. 
Imports.  Exports. 

19  CFR  Part  4 

Cargo  vessels,  Reporting  and 
recordkeeping  requirements.  Vessels. 

19  CFR  Part  6  —       . 

Airports. 

19  CFR  Part  10 

Art,  Exports,  Fisheries,  Oil  imports. 
Packaging  and  containers.  Tobacco, 
Wildlife. 

19  CFR  Part  12 

Imports. 
19  CFR  Part  19 

Tobacco. 
19CFRPortS4      ' 

Metal. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  Parts  4,  6, 10, 
12, 19,  and  54,  Customs  Regulations  (19 
CFR  Parts  4, 6, 10. 12. 19.  54).  as  set  forth 
below: 

PART  4— VESSELS  IM  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
Part  4  continues  to  read  as  follows: 

Aulhority:  5  U.S.C.  301: 19  U.S.C.  66, 1624: 
46  U.S.C.  3.  2103. 

§4.41    lAmendedl 

2.  It  is  proposed  to  amend  §  4.41(a)  by 
removing  the  words  "written  application 
for  permission  to  enter  the  wrecked 
cargo",  and  inserting  in  their  place  the 
words,  "entry  on  Customs  Form  7501". 

PART  6— AIR  COMMERCE 
REGULATIONS 

1.  The  general  authoi»ly  citation  for 
Part  6  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66. 1202 
(Gen.  Hdnote  11).  1624.  49  U.S.C.  1474, 1509. 

§6.12    [Amended] 

2.  It  is  proposed  to  amend  §  6.12(g)  by 
removing  the  last  sentence. 

PART  10— ARTICLES  CONDITIONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1.  The  general  authority  citation  for 
Part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C  88, 1202, 1481. 1484. 
1498. 1623. 1624. 


2.  Itl8  proposed  to  revise  the  beading 
and  text  of  i  10.6  to  read  as  follows: 

§  10.6    Shocks  and  staves;  dalm  for  duty 
exemption. 

An  importer,  seeking  an  exemption 
from  duty  on  account  of  boxes  or  barrels 
made  from  American  shooks  or  staves, 
must  make  such  claim  on  Customs  Form 
3311  at  the  time  of  filing  the  entry.  Upon 
receipt,  from  the  district  director  at  the 
port  of  exportation  of  the  shooks  and 
staves,  of  corroboration  that  the  records 
of  exportation  do  not  conflict  materially 
with  such  claim,  the  exemption  may  be 
allowed.  If  the  claim  for  an  exemption  is 
disalloyved  in  full  or  in  part,  the  importer 
may  file  a  request  within  15  days  of  the 
date  of  the  district  director's  notice  to 
him  of  any  disallowance,  for  referral  of 
the  question  to  the  Commissioner  of 
Customs  for  review. 

§10.9    (Amended] 

3.  It  is  proposed  to  amend  S  10.9  by 
removing  paragraphs  (g)  and  (h)  and 
redesignating  paragraphs  (i),  (j),  (k).  and 
(1)  as  (g).  (h).  (i),  and  (j),  respectively. 

§  10.10    [Removed  and  reserved] 

4.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.10  and  marking  it 
"Reserved".  It  is  also  proposed  to 
amend  Part  10  by  removing  footnote  8  to 
§10.10. 

§  10.35    [Amended] 

5.  It  is  proposed  to  amend  §  10.35  by 
removing  paragraphs  (b)  and  (d),  and 
redesignating  paragraph  (c)  as  (b). 

§  10.50    [Removed  and  reserved] 

6.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.50  and  marking  it 
"Reserved".  It  Is  also  proposed  to 
amend  Part  10  by  removing  footnote  45 
to  §  10.50. 

§10.53    [Amended) 

7.  It  is  proposed  to  amend  §  10.53  by 
removing  paragraphs  (a)  and  (b)  and 
redesignating  paragraphs  (c).  (d).  (e).  (f), 
(g).  (h).  and  (i)  as  (a),  (b).  tc).  (d).  (e).  (f). 
and  (g).  respectively.  It  is  further 
proposed  that  Part  10  be  amended  by 
removing  footnote  48  to  5  10.53. 

8.  In  redesignated  §  §  10.53  (b)  and  (c), 
the  phrase,  "paragraph  (g)"  is  removed 
and.  "paragraph  (e)"  is  inserted,  in  its 
place. 

9.  In  redesignated  §  10.53(ej(6),  the 
phrase,  "paragraphs  (a),  (b)  and  (c)"  is 
removed'and.  "paragraph  (a)"  is 
inserted,  in  its  place. 

§10.54    [Amended] 

10.  It  is  proposed  to  amend  §  10.54  by 
removing  the  "(a)"  in  front  of  the  first 
paragraph  and  by  removing  paragraph 
(b). 


§10.56    lAmeiMled) 

11.  It  is  proposed  to  amend  1 10.56(f) 

by  placing  a  period  after  the  word 
"denatured"  and  removing  the 
remainder  of  the  paragraph,  including 
the  form. 

12.  It  is  proposed  to  revise  S  l(L58(a) 
to  read  as  follows: 

§10.58    BoMng  doltw;  mwtdno. 

(a)  As  a  prerequisite  to  the  free  entry 
of  bolting  cloth  for  nulling  purposes 
under  item  357.25.  Tariff  Schedules  of 
the  United  States,  the  cloth  shall  be 
indelibly  marked  from  selvage  to 
selvage  at  intervals  of  not  more  than  4 
inches  with  the  words  "bolting  cloth 
expressly  for  milling  purposes"  in  block 
letters  3  inches  in  height  Bolting  cloths 
composed  of  silk  imported  expressly  for 
milling  purposes  shall  be  considered 
only  such  cloths  as  are  suitable  for  and 
are  used  in  the  act  of  process  of  grading, 
screening,  bolting,  separating, 
classifying,  or  sifting  dry  materials,  or 
dry  materials  mixed  with  water,  if  the 
water  is  merely  a  carrying  medium. 


§10.58    (Amended]    ' 

13.  It  is  proposed  to  amend  Part  10  by 
removing  footnote  (and  footnote 
reference)  55  to  S  10.5a 

§  10.64«    (Removed  and  reserved) 

14.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.64a  and  marking  it 
"Reserved". 

§10.66    (Amended] 

15.  It  is  proposed  to  amend  $  10.86  by 
removing  paragraph  (a)(2)  and  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  (a)(2)  and  (a)(3),  respectively. 

16.  It  is  also  pro]>osed  to  amend 

§  10.66(b]  by  removing  the  last  sentence. 

§10.70    (Amended] 

17.  It  is  proposed  to  amend  S  10.70  by 

removing  paragraph  (a)  and  by 
redesigr^ting  paragraph  (b)  as  (a)  and 
revising  uie  section  heading'and  first 
sentence  of  (a)  to  read  as  follows: 

§10.70    Purebred  artmels  lor  breedfcig 
purposes;  certHieete. 

(a)  In  connection  with  the  entry  of 
purebred  animals  for  breeding  purposes 
under  item  100.01,  Tariff  Schedules  of 
the  United  States,  no  claim  for  free  entry 
shall  be  allowed  in  liquidation  of  the 
entry  until  the  district  director  has 
received  from  the  Department  of 
Agriculture  a  certificate  that  the  animal 
is  purebred  of  a  recognized  breed  and 
duly  registered  in  a  book  of  record 
recognized  by  the  Secretary  of 
Agriculture  for  that  breed. 
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18.  It  is  also  proposed  to  amend 

S  10.70  by  redesignating  paragraph  (c)  as 
(b). 

§  10.70    lAmeftdedl 

19.  It  is  proposed  to  amend  Part  10  by 
removing  footnote  (and  footnote 
reference)  64  to  §  10.70. 

§  10.72    [Removed  and  reserved] 

20.  It  is  proposed  to  amend  Part  10  by 
removing  S  10.72  and  marking  it 
"reserved."  It  is  also  proposed  to  amend 
Part  10  by  removing  footnote  66  to 

§  10.72. 

§  10.73    [Removed  and  reserved] 

21.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.73  and  marking  it 
"Reserved."  It  is  also  proposed  to 
amend  Part  10  by  removing  footnote  67 
to  §  10.73. 

22.  It  is  proposed  to  revise  the  heading 
and  text  of  §  10.74  to  read  as  follows: 

§  10.74    Animals  straying  across  boundary 
for  pasturage;  offspring. 

When  domestic  animals  for  which 
free  entry  is  to  be  claimed  under  item 
100.03,  Tariff  Schedules  of  the  United 
States,  have  strayed  across  the 
boundary  line,  they  may  be  returned, 
together  with  their  offspring,  without 
entry  if  brought  back  within  30  days: 
otherwise  entry  shall  be  required.  The 
owner  of  any  such  animal  shall  report 
its  return  to  the  nearest  Customs  offices 
and  hold  it  for  such  inspection  and 
treatment  as  may  be  deemed  necessary 
by  a  representative  of  the  Agricultural 
Research  Service  of  the  Department  of 
Agriculture  and  any  such  arrival  found 
not  to  have  been  so  reported  or  held 
shall  be  subject  to  seizure  and  forfeiture 
pursuant  to  18  U.S.C.  545. 

23.  It  is  proposed  to  amend  Part  10  by 
removing  footnote  (and  footnote 
reference  68  to  §  10.74. 

24.  It  is  proposed  to  revise  §  10.78(a) 
to  read  as  follows:        r  ,        • 

§10.78    Entry. 

(a)  No  entry  shall  be  required  for  fish 
or  other  marine  products  taken  on  the 
high  seas  by  vessels  of  the  U.S.  or  by 
residents  of  the  U.S.  in  undocumented 
vessels  owned  in  the  U.S.  when  such 
fish  or  other  products  are  brought  into 
port  by  the  taking  vessel,  or  are 
transferred  at  sea  to  another  fishing 
vessel  of  the  same  flee!  and  brought  into 
port. 


§10.79    [Removed  and  reserved] 

25.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.79  and  marking  it 
"Reserved."  . 


§  10.82    [Removed  and  reserved) 
28.  It  is  proposed  to  amend  Part  10  by 

removing  §  10.82  and  making  it 

"Reserved." 
27.  It  is  proposed  to  revise  S  10.83(a) 

to  read  as  follows: 

§  10.83    Bond;  cancellation;  extension. 

(a)  If  it  shall  appear  to  the  satisfaction 
of  the  district  director  holding  the  bond 
referred  to  in  §  10.80,  that  the  entire 
quantity  of  salt  covered  by  the  bond  has 
been  duly  accounted  for,  either  by 
having  been  used  in  curing  Hsh  or  by  the 
payment  of  duty,  the  district  director 
may  cancel  the  charges  against  the 
bond.  The  district  director  may  require 
additional  evidence  in  corroboration  of 
the  proof  of  use  produced. 


§  10.90    [Amended] 

28.  It  is  proposed  to  amend  §  10.90  by 
removing  paragraphs  (a),  (b),  and  (d) 
and  by  redesignating  paragraphs  (c),  (e), 
(f).  and  (g).  as  (a),  (b).  (c).  and  (d). 
respectively. 

29.  It  is  proposed  to  amend  Part  10  by 
removing  footnote  (and  footnote 
reference)  81  to  §  10.90. 

30.  It  is  also  proposed  to  amend  newly 
designated  paragraph  10.90(d)  by 
removing  the  phrase,  "If  and  when  the 
application  is  approved"  and  changing 
the  word  "entries"  to  "Entries." 

§§  10.93  and  10.94    [Removed  and 
reserved] 

31.  It  is  proposed  to  amend  Part  10  by 
removing  §S  10.93  and  10.94  and 
marking  them  "Reserved."  It  is  also 
proposed  to  remove  footnote  86  to 

§  10.94.  ]  : 

§10.95    [Amended] 

32.  If  is  proposed  to  amend  §  10.95  by 
removing  paragraphs  (a),  (b).  (c),  and  (f) 
and  by  redesignating  paragraphs  (d)  and 
(e)  as  (a)  and  (b),  respectively. 

§10.96    (Removed  and  reserved] 

33.  It  is  proposed  to  amend  Part  lO.by 
removing  §  10.96  and  marking  it 
"Reserved."  It  is  also  proposed  to 
remove  footnote  87  to  §  10.96. 

§10.98    (Amended! 

34.  It  is  proposed  to  amend  §  10.98  by 
removing  paragraph  (e). 

§10.106    (Removed  and  reserved] 

35.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.106  and  marking  it 
"Reserved." 

§10.108    (Amended! 

36.  It  is  proposed  to  amend  §  10.108  by 
removing  the  "(a)"  in  front  of  paragraph 
(a),  and  by  removing  paragraph  (b). 


§  10.110    (Removed  and  reserved] 

37.  It  is  proposed  to  amend  Part  10  by 
removing  §  10.110  and  marking  it 
"Reserved."  It  is  also  proposed  to 
remove  footnote  103  to  §  10.110. 
§10.134    [Amended] 

38.  It  is  proposed  to  amend  9  10.134  by 
removing  the  words,  "filing  with  the 
entry  for  consumption  or  for  warehouse 
a  declaration  as  to  the  intended  use  of 
the  merchandise,  or  by." 

39.  It  is  proposed  to  revise  S  10.136  to 
read  as  follows: 

§  10.136    Suspension  of  liquidation. 
Liquidation  of  an  entry  covering 
merchandise  pursuant  to  §  10.134.  shall 
be  suspended  until  proof  of  use  is 
furnished  or  the  3-year  period  allowed 
for  production  thereof  has  expired. 

§10.139    [Amended] 

40.  It  is  proposed  to  amend  §  10.139  by 
removing  the  phrase,  "the  declaration  of 
intent  required  by  S  10.134"  and 
inserting,  in  its  place,  "an  entry  pursuant 
to  §  10.134". 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(Gen.  Hdnote  11,  Tariff  Schedules  of  the 
United  States).  1624.  Sections  12.105-12.109 
also  issued  under  19  U.S.C.  2094.  Sections  12- 
110-12.117  also  issued  under  7  U.S.C.  et  seq. 
Sections  12.118^12.127  also  issued  under  15 
U.S.C.  2801  et  seq. 

Section  12.1  also  issued  under  21  U.S.C. 
371(b); 

Section  12.3  also  issued  under  7  U.S.C 
135h,  21  use.  381(b): 

Section  12.4  also  issued  under  21  U.S.C 
381(b); 

Section  12.6  also  issued  under  7  U.S.C 
1854, 19  use.  1303: 

Section  12.10  also  issued  under  7  U.S.C 
151-162: 

Section  12.15  also  issued  under  19  U.S.C. 
1558: 

Section  12.16  also  issued  under  7  U.S.C. 
1592(b): 

Sections  12.21-TZ23  also  issued  under  42 
U.S.C.  262: 

Section  12.26  also  issued  under  18  U.S.C. 
42: 

Section  12.28  also  issued  under  42  U.S.C. 
42. 19  U.S.C.  1527: 

Section  12.34  also  issued  under  19  U.S.C. 
1202  (Sch.  7.  9A,  hdnote  1): 

Section  12.37  also  issued  under  27  U.S.C. 
203: 

Section  12.39  also  issued  under  19  U.S.C. 
1337.  1623: 

Sections  12.40-12.41  also  issued  under  19 
U.S.C.  1305: 

Sections  12.4^-12.44  also  issued  under  19 
U.S.C.  1307: 

Section  12.73  also  issued  under  19  U.S.C. 
1484,  42  U.S.C.  7522,  7601: 

Section  12.85  also  issued  under  19  U.S.C. 
1623,  46  U.S.C.  4302,  4306,  4310: 
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Sections  12.95-12.103  also  issued  under  18 
U.S.a  545. 

2.  All  other  statutory  authority  cited  at 
the  end  of  various  sections  in  Part  12  is 
removed. 

§  12.99    [Removed  and  reeerved] 

3.  It  is  proposed  to  amend  Part  12  by 
removing  i  12.99  and  marking  it 
"Reserved." 

PART  19-CUSTOMS  WAREHOUSES. 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
Part  19  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66. 1624. 

§  19.16    [Removed] 

2.  It  is  proposed  to  amend  Part  19  by 
removing  i  19.16  and  marking  it 
"Reserved." 

PART  54— CERTAIN  IMPORTATION 
TEMPORARILY  FREE  OF  DUTY 

1.  The  authority  citation  for  Part  54  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (Gen.  Hdnote 
11,  Tariff  Schedules  of  the  United  States). 
1624. 

§54.6    [Amended] 

2.  It  is  proposed  to  amend  S  54.6  by 
removing  paragraph  (a]  and  by 
redesignating  paragraphs  (b),  (c),  and  (d) 
as  (a),  (b),  and  (c),  respectively. 

3.  It  is  also  proposed  that  in 
redesignating  paragraph  (a),  the  phrase 
"paragraph  (c)"  be  removed  and 
"paragraph  (b)"  inserted,  in  its  place. 

4.  It  is  proposed  to  amend  Part  54  by 
removing  footnote  (and  footnote 
reference)  1  to  §  54.6. 

William  von  Raab, 
Commissioner  of  Customs. 
Approved:  December  12, 1985. 

David  D.  Queen, 

Assistant  Secretary  of  the  Treasury. 

{FR  Doc.  85-30370  Filed  12-24-85;  8:45  am) 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 
[Docket  No.  RM86-3] 

Rules  of  Practice  and  Procedure 

December  19, 1985. 

agency:  Postal  Rate  Commission. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  Subpart  G  of  the  Rules  of 
Practice  and  Procedure  of  the  Postal 


Rate  Commission  found  in  Part  3001  of 
Title  39  of  the  Code  of  Federal 
Regulations.  Subpart  G  contains  the 
rules  applicable  to  the  filing  of  periodic 
reports  by  the  United  States  Postal 
Service.  Since  Subpart  G  was 
promulgated  in  1976,  Postal  Service  data 
collection  and  reporting  systems  have 
evolved  writh  changes  in  technology  and 
needs.  This  proposed  rule  would  update 
the  list  of  reports  which  must  be  filed  by 
the  Postal  Service,  would  eliminate  the 
format  requirements  for  that  reporting 
and  would  revise  filing  dates  to  reflect 
current  practices.  The  rule  changes 
emphasize  receipt  of  the  desired 
information  without  rigid  format 
requirements.  The  scope  of  this  rule  is  to 
establish  a  periodic  data  reporting 
system  which  will  allow  the 
Commission  to  acquire  the  necessary 
data  to  perform  its  statutory  duties  more 
efficiently  and  to  increase  its  expertise 
in  postal  matters. 

DATES:  Comments  due  on  or  before 
February  4, 1986. 

ADDRESSES:  Comments  should  be  filed 
with  the  Secretary,  Postal  Rate 
Commission,  1333  H  Street  NW.,  Suite 
300,  Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT 

Gerald  E.  Cerasale,  Legal  Advisor  to  the 
Chairman,  Postal  Rate  Commission,  1333 
H  Street  NW.,  Suite  300,  Washington, 
DC  20268-0001  (telephone  number  (202) 
789-6868). 

SUPPLEMENTARY  INFORMATION:  On 
October  29. 1976,  the  Postal  Rate 
Commission  promulgated  Subpart  G  of 
its  Rules  of  Practice  and  Procedure. 
These  rules,  including  a  timetable  for 
filing,  listed  the  periodic  reports  which 
must  be  filed  by  the  Postal  Service  with 
the  Secretary  of  the  Postal  Rate 
Commission.  Since  1976  the  data 
gathering  of  the  Postal  Service  has 
undergone  many  revisions.  Some  of  the 
reports  listed  in  the  current  rule  are  no 
longer  produced  by  the  Postal  Service 
and  are  not  needed  for  postal 
management.  In  those  instances  the 
Commission  has  examined  its  data 
needs.  In  most  situations  the  data  needs 
of  the  Commission  can  be  satisfied 
through  other  sources  listed  in  the 
proposed  rule. 

"Hie  proposal  also  changes  the  date  to 
file  the  reports  to  follow  more  logically 
the  use  of  the  reports  within  the 
management  stream  of  the  Postal 
Service,  which  should  reduce  the 
burdens  on  the  Postal  Service  in  making 
this  information  available.  The  proposal 
also  reflects  the  Commission's  concern 
that  the  information  contained  in  the 
reports  will  be  understandable  to  the 
Commission  and  will  conform  to  current 
operations.  In  this  light,  the  Commission 


proposes  to  eliminate  the  format 
requirements  which  are  laid  out  in  the 
current  rule.  In  essence,  the  Commission 
is  seeking  substance  over  form. 

Since  the  purpose  of  this  rule  is  to 
receive  Postal  Service  reports,  the 
Commission  staff  has  consulted  with  the 
staff  of  the  Postal  Service  to  determine 
what  reports  are  currently  produced  and 
in  what  format,  what  reports  are  no 
longer  produced,  and  when  reports  are 
produced.  For  reports  and  information 
that  continue  to  be  required  by  this 
proposed  rule,  prior  interpretations 
continue  to  apply. 

Note. — ^The  Commission  find*  that  the 
proposed  rule  changes  do  not  constitute  a 
major  rule.  The  proposed  rule  is  an  update  of 
the  current  periodic  reporting  rule.  The 
proposal  would  reduce  the  burden  upon  the 
Postal  Service  by  requiring  information  in  the 
format  used  by  Postal  management  rather 
than  in  prescribed  formats.  The  above 
analysis  that  the  proposed  rule  changes  do 
not  constitute  a  major  rule  applies,  as  well,  to 
the  Regulatory  Flexibility  Act. 

Section  by  Section  Analysis 

Section  3001.101  has  added  that 
reports  are  to  be  filed  with  the  Secretary 
of  the  Commission. 

Section    3001.102.  The  opening 
paragraph  is  eliminated,  and  replaced 
by  a  requirement  that  all  reports  be  filed 
within  two  weeks  of  their  presentation 
for  use  by  Postal  management.  This 
standard  is  intended  to  insure  that  data 
currently  in  use  by  the  Service  are  also 
available  for  the  Commission.  The  new 
paragraph  also  requires  that  data 
contained  in  any  named  source  continue 
to  be  supplied  if  the  source  is  changed  in 
future  years. 

(a)  Annual  Reports 

(1)  This  section  has  been  changed  to 
reflect  the  new  name  of  the  report  Cost 
and  Revenue  Analysis,  with  the  addition 
that  the  Postal  Service  will  identify  the 
changes  in  attribution  assumptions  from 
the  prior  year.  The  Postal  Service  will 
also  include  portions  of  LIOCATT, 
which  were  used  in  production  of  the 
report,  and  transportation  workpapers 
31  and  57.  Data  collection  forms  and 
corresponding  training  handbooks,  if 
changed,  will  be  filed  with  the  Secretary 
of  the  Conmiission. 

(3)  The  report  is  duphcative  of 
information  provided  pursuant  to 
subsections  (a)  (1)  and  (11)  of  this 
Section.  Thus,  this  requirement  has  been 
eliminated. 

(4)  The  audited  financial  statements 
are  included  in  the  Postmaster  General's 
Annual  Report  and  we  have  eliminated 
this  requirement. 

(5)  Nonvolume  workload  change 
reports  are  not  generated  outside  of  a 


52aM 


Fedenl 


rate  case  and.  therefore,  the  ConmissioB 
will  not  require  them  to  be  filed 
periodically. 

(6)  For  city  delivery  statistics  national 
totals,  the  format  has  been  dropped  and 
replaced  by  a  list  of  information 
required. 

(7)  For  rural  carrier  national  statistics, 
the  format  has  been  dropped  and  been 
replaced  by  a  list  of  information 
required. 

(8)  This  section,  calling  for  Regional 
Operating  Plans  Summaries,  will  be 
deleted. 

(10)  The  .Commission  is  adding  tfie 
requirement  that  summary  workpapers 
be  included  with  the  workers' 
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compensation  report. 

(12)  The  annual  budget  has  been 
changed  to  reflect  the  new  title 
Congressional  Budget  Submission.  The 
Commission  has  also  required 
workpapers  to  accompany  that 
submission.  In  addition  to  the  Budget 
Submission  the  Postal  Services  will 
provide  summary  Tables  SE 1, 2  and  6. 

NewSectums 

The  Commission  has  added  a  new 
section  which  requires  production  of  the 
Audit  Adjustment  Vouchers,  if  any. 

(b)  Quarterly  Reports 

(3)  This  report.  Cost  Reduction 
Programs /Traddng  System,  is  no  longer 
produced  and  is  no  longer  required. 

fcj  Accounting  Period  Data 

New  Section 

The  Commission  has  added  the 
National  Consolidated  Trial  Balances 
and  the  Revenue  and  Expense  Summary. 
These  reports  have  been  provided  to  the 
Conunission  by  the  Postal  Service  and 
the  Commission  is  merely  adding  them 
to  this  list 

fdj  Misoellaneous  Reports 

[3]  This  section  has  been  rewritten  to 
require  simply  a  list  be  filed  with  the 
Secretary  of  the  Commission  as  it 
changes. 

(ej  Formats  for  Filing  Certain  Periodic 
Reports 

This  entire  section  has  been 
eliminated  in  the  proposed  rule  to  reflect 
the  desire  of  the  Commission  to  receive 
promptly  information  which  is 
understandable  and  reflects  current 
operations.  Since  the  Postal  Service's 
operations,  data  collection  and  data 
production  have  evolved,  its  data 
reports  have  changed.  The  formats 
required  in  the  current  rule  have  tended 
to  delay  the  provision  of  the  information 
to  the  Commission.  EliminatioB  of  this 


section  will  hopefully  speed  tlw  delivery 
of  information  to  the  Commission,  and, 
therefore,  to  the  public. 

List  of  Subjects  in  99  CFR  Pail  3001 

Administrative  practice  and 
procedure,  Commission  proceedings — 
data  requirements. 

PART  3001— RULES  OF  PRACTICE 
AMD  PROCEDURE 

For  the  reasons  stated  above,  the 
Commission  proposes  to  Amend  39  CFR 
Part  3001  as  follows: 

1.  The  authority  Citation  for  Part  3001 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  3603. 3622-3624. 

93001.101    [AmendMl] 

2.  Section  3001.101  is  amended  so  that 
the  phrase  "file  %vith  the  Commission"  is 
changed  to  "file  with  the  Secretary  of 
the  Commission". 

3.  Section  3001.102  is  revised  to  read 
as  follows: 

§3001.102    fling  of  rvpofts. 

Each  report  listed  in  this  section  shall 
be  filed  with  the  Secretary  of  the 
Commission  within  two  weeks  of  its 
presentation  for  use  by  postal 
management  unless  otherwise  noted. 
The  reports  and  information  required  to 
be  provided  by  this  subpart  need  not 
include  matters  exempt  from  disclosure 
by  law.  Whenever  a  specific  source  is 
cited  in  this  section,  that  citation 
includes  any  successor  or  substitute 
source. 

(a)  Annual  reports.  The  following 
information  will  be  filed  by  the  Postal 
Service  annually. 

(1)  Cost  and  Revenue  Analysis  Report 
which  will  identify  each  change  in 
attribution  assumptions  from  the 
previous  year's  report.  The  Postal 
Service  will  file  concurrently  portions  of 
LIOCATT  used  in  the  report, 
transportation  workpapers  31  and  57 
and,  if  changed  fi-om  the  previous  year, 
data  collection  forms  and  corresponding 
training  handbooks. 

(2)  Cost  Segments  and  Components. 

(3)  City  Delivery  Information 
including  the  number  of  routes  by  type, 
the  number  of  possible  deliveries  by 
type,  the  number  of  collection  boxes  and 
businesses  served  (120  days  from  the 
close  of  the  fiscal  year). 

(4)  Rural  Carrier  biformation  including 
the  number  of  routes  by  type  and  miles, 
stops,  boxes  served  and  mail  pieces  by 
route  type  (120  days  from  the  close  of 
the  fiscal  year). 

(5)  Civil  Service  Retirement  Fund 
Deficit  Report  (2  weeks  after  release  of 


the  Annual  Report  of  the  Postmaster 
General). 

(6)  Worker's  Compensation  Report 
including  summary  workpapers  (2 
weeks  after  release  of  the  Annual 
Report  of  the  Postmaster  General). 

(7)  Annual  Report  of  the  Postmaster 
General.  -^" 

(8)  Congressional  Budget  Submission 
including  workpapers.  The  Postal 
Service  will  also  file  concurrently 
Summary  Tables  SE  1.  2  and  6  (coincide  ' 
with  submission  to  Congress). 

(9)  Audit  Adjustment  Vouchers,  if  any. 

(b)  Quarterly  reports.  The  following 
information  will  be  filed  by  the  Postal 
Service  quarterly: 

(1)  Revenue,  Pieces  and  Weight  by 
Classes  of  Mail  and  Special  Services. 

(2)  Origin/Destination  Information 
Report  National  Service  Index. 

(3)  Investment  Income  Statements  (60 
days  from  the  dose  of  the  Quarter, 
except  for  the  last  report  for  the  fiscal 
year — 2  weeks  after  release  of  the 
Annual  Report  of  the  Postmaster 
General). 

(c)  Accounting  period  reports.  The 
following  information  will  be  filed  by 
the  Postal  Service  each  accounting 
period: 

(1)  Cash  Flow  Statement  (80  days 
from  the  close  of  the  Accounting  Period, 
except  for  the  last  report  for  the  fiscal 
year — 2  weeks  after  release  of  the 
Annual  Report  of  the  Postmaster 
General). 

(2)  Summary  Financial  and  Operating 
Report 

(3)  National  Payroll  Hours  Summary. 

(4)  National  Consolidated  Trail 
Balances  and  the 

Revenue  and  Expense  Summary 

(d)  Miscellaneous  reports.  The 
following  information  will  be  provided 
by  the  Postal  Service  as  updated: 

(1)  Before/After  Pay  Increase  Reports. 

(2)  Before/After  COLA  Cost  Report. 

(3)  A  master  list  of  publications  and 
handbooks  including  those  related  to 
internal  information  systems  or  data 
collection  procedures  (when  changed). 

(4)  Notices  of  Changes  in  Data 
Reporting  Systems  (90  days  before 
implementing  changes  in  data  reporting 
systems). 

By  the  Commtssion. 
Charles  L.  Clapp.  ^  , 

Secretary. 
[FR  Doc  85-J0455  Filed  12-24-85;  8:45  anj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

IAL-013;  A-4-FRL-2S43-«l 

Approval  and  Promulgation  of 
Implementation  Plans;  Alat>ama;  SIP 
Revision  for  TSP 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  EPA  is  today  proposing  to 
approve  a  Slate  Implementation  Plan 
(SIP)  revision  for  Total  Suspended 
Particulates  tTSP).  submitted  by  the 
Alabama  Department  of  Environmental 
Management  (ADEM).  This  revision 
changes  the  emission  limits  for  four 
point  sources  in  Talladega  County,  one 
of  which  is  a  reliaxation  of  the  current 
emission  limit.  This  relaxation  will 
allow  Kimberly  Clar)(  Corporation  to 
bum  more  bark  at  the  wood-waste 
boiler  in  order  to  decrease  fuel  costs.  To 
offset  this  increase  in  allowable 
emissions,  the  allowable  emission  limits 
from  three  other  sources  have  been 
tightened. 

dates:  Comments  are  due  January  27, 
1986. 

addresses:  Written  comments  should 
be  addressed  to  Kelly  McCarty  of  EPA. 
Region  IV's  Air  Programs  Branch  (see 
first  address  below).  Copies  of  the 
State's  submittal  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 
Environmental  Protection  Agency. 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365 
Air  Division,  Alabama  Department  of 
Environmental  Management,  1751 
Federal  Drive,  Montgomery,  Alabama 
36130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  McCarty.  EPA,  Region,  IV.  Air 
Programs  Branch,  at  the  above  listed 
address  and  telephone  404/881-3286  or 
FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  Alabama 
submitted  this  SIP  revision  to  EPA  on 
October  23, 1984.  After  a  thorough 
review,  EPA  found  that  insufficient 
dispersion  modeling  had  been 
performed  to  adequately  support  the 
request.  The  deficiencies  included:  no 
Prevention  of  Significant  Deterioration 
(PSD)  increment  consumption  analysis; 
jess  than  five  years  of  meteorological 
data:  and  lack  of  inclusion  of  all 
emission  points  and  sources  in  the  area. 
At  that  time.  EPA  and  the  ADEM  Air 
Division  developed  a  protocol  for  the 
dispersion  modeling  demonstration  to 


show  attainment  and  maintenance  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  TSP,  and  what,  if 
any,  the  PSD  increment  consumed  by 
these  emission  changes  would  be. 

The  modeling  was  completed  and  sent 
to  EPA  on  May  17, 1985.  It  was  found  to 
be  acceptable  pending  resolution  of  a 
few  minor  issues.  All  issues  were  finally 
resolved  by  a  submittal  from  the  State 
on  July  1. 1985.  The  results  of  EPA's 
review  of  the  modeling  analysis  indicate 
the  NAAQS  and  PSD  increment  are 
protected.  Thus,  EPA  is  proposing  to 
approve  the  State's  request  for  a  SIP 
revision.  The  State's  revision  request 
and  the  results  of  EPA's  review  of  these 
documents  are  available  for  public 
inspection  at  the  Region  IV  office  listed 
above. 

The  proposed  SIP  revision  consists  of 
the  relaxation  of  the  allowable  emission 
limit  for  the  wood-waste  boiler,  so  that 
Kimberly  Clark  Corporation  can  bum 
more  bark  in  it  to  reduce  fuel  costs,  and 
the  tightening  of  three  other  allowable 
emission  limits  to  offset  this  increase. 
The  current  and  proposed  allowable  SIP 
emission  limits  are  shown  in  the  table 
below: 


Sources 

crniuNjn  mtnis 

Currant 

Pn)po90d 

CoaMired  boitots 
uplo300 
MMBTU/hour. 

Recovery  boMert 

Smett  dissolver 

O.ISIb/MMBTU'.... 
4  Ib/AOTP  • 

0 10  lb/MM8tu 
2.SI>/A0TP 

0  5  t)/ADTP „ 

03  fb/ADTP 

tanks. 
Wood-waste 
boMrs. 

259lb/hf.._ 

347lb/hr 

■  MiWon  British  thermal  unils. 
'  Air  dried  ton  of  pulp. 

The  result  of  all  these  emission 
changes  is  to  increase  overall  allowable 
emissions  from  Kimberly  Clark  slightly. 

A  modeling  analysis  consistent  with 
EPA  policy  and  guidance  was  performed 
for  the  plant  using  allowable  emission 
limits  and  including  nearby  and 
background  sources  to  determine  the, 
ambient  impact  of  the  proposed 
emission  limits.  The  modeling  analyses 
showed  no  violation  or  exceedance  of 
the  primary  and  secondary  NAAQS  or 
PSD  increment  for  TSP.»  The  State's 
demonstration  is  consistent  with  EPA's 
final  revised  stack  height  regulations. 

Comphance  with  the  mass  emission 
Umit  for  the  wood-waste  boiler  shall  be 
determined  by  an  annual  stack  test, 
while  continuous  measurement  of  the 


'  The  primary  TSP  NAAQS  is  violated  when,  in  a 
year,  either  (1)  the  annual  geometric  mean  value  of 
TSP  concentration  exceeds  75  micrograms  per  cubic 
meter  of  air  (75  ug/m'),  or  (2)  the  maximum  24-hour 
concentration  of  TSP  at  any  site  exceeds  260  ug/m' 
more  than  once.  The  secondary  TSP  NAAQS  is 
violated  when,  in  a  year,  the  maximum  24/hour 
concentration  exceeds  150  ug/m*  more  than  once. 


capacity  of  the  emissions  from  the 
source  shall  be  insured  by  a 
transmissometer.  An  opacity  linft  of 
76%  as  deterrained  by  fixed  onfr4iour 
averages  (the  average  of  each  ten  six- 
minute  averages  per  discrete  clock  hour) 
was  set  for  the  source,  to  be  met  at  all 
times.  The  opacity  limit  was  calculated 
from  a  mass-visible  emission  correlaticMi 
curve  developed  from  several  tests 
performed  at  the  facility. 

PSD  increments  are  set  for  areas  that 
are  cleaner  than  required  by  the 
NAAQS.  It  is  triggered  wrhen  the  first 
permit  application  for  a  major  source  or 
modification  is  received.  In  Alabama  the 
date  is  November  20. 1977.  and  the  PSD 
increment  is  37  micrograms  per  cubic 
meter  (ug/m*)  using  a  24-hour  average: 
no  combination  of  emissions  increases 
in  the  area  may  have  an  impact  greater 
than  37  ug/m*  on  the  ambient  air. 

The  PSD  increment  consumed  was 
calculated  by  modeling  the  actual 
emissions  from  1977  and  the  current 
proposed  allowable  emissions.  The 
actual  emissions  from  1977  was  used 
because  this  was  the  year  that  the 
baseline  was  triggered.  One-hour 
averages  are  reported  by  the  State  in  the 
technical  support  document  for  this 
rulemaking  proposal  for  the  PSD 
increment  analysis,  rather  than  24-hour 
averages.  Where  the  predicted  values 
exceeded  the  Class  II  increment  of  37 
ug/m*  on  a  one-hour  average,  a  second 
analysis  was  performed  calculating 
concentrations  on  a  24-hour  average. 
TTie  highest  estimated  increment 
calculated  on  a  24-hour  average  is  9.5 
ug/m*.  The  highest  one-hour  value  that 
was  not  remodeled  was  36.3  ug/m*.  This 
clearly  demonstrates  that  the  24^our 
increment  will  not  be  violated  by  this 
proposied  relaxation. 

Proposed  Action 

EPA  has  reviewed  the  State's 
submitted  material  and  found  it  to 
comply  with  current  EPA  requirements. 
Therefore,  EPA  is  today  proposing  to 
approve  the  State  submittal  of  revisions 
to  the  TSP  emission  limits  for  pulp  mills 
in  Talladega  County,  and  is  soliciting 
public  comment  on  the  proposed 
regulations. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  the  attadied 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

For  further  details  on  the  specifics  of 
the  analysis,  see  EPA's  Technical 
Support  Document. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposed 
approval  EPA  will  consider  all 
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commentB  received  withm  thirty  day*  of 
this  notice. 

The  Office  of  Maoagement  and  Bvdset 
has  exempted  this  rule  from  the 
requirements  of  sectitn  3  of  Executive 
Order  12291. 

List  of  SubjecU  in  4*  CFR  Part  52 

Air  pdhition  control  Particulate 
matter.  Incorporation  by  reference. 

Authority.  42  U.S.C.  7401-7642. 

Dated:  September  3. 1985. 
John  A.  Little, 

Acting  Regional  Admmrslfotor. 
(FR  Ooc  85-30349  Filed  12-24-«5:  a-45  am] 

BIUJNB  CODE  6CM-54-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  10S-67 
[AOM  7900.10] 

DetMniMnt/Susponsion  of 
Contractors  From  Purchases  of 
Federal  Personal  Property 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTKNC  Notice  of  proposed  rulemakii^. 

summary:  This  notice  invites  written 
conments  on  a  proposed  change  to  the 
General  Services  Administration 
Property  Management  Regulation 
(GSPMR)  that  would  add  Part  lOS-67  to 
implement  the  Octotjer  9, 1985. 
amendment  to  the  Federal  Property 
Management  Regulation  (FI^4R)  which 
applied  the  Govenunentwide  policies, 
procedures  and  requirements  of  Subpart 
9.4  of  the  Federal  Acquisition  Regulation 
(FAR)  on  suspension,  debarment  and 
ineligibility  to  contractors  who  purchase 
Federal  personal  property.  The  new 
subpart  would  implement  FPMR  101- 
45.6  within  GSA  by  applying  the 
policies,  procedures  and  requirements  of 
Subpart  509.4  of  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  on  suspension,  debarment  and 
ineligibility  to  contractors  who  purchase 
Federal  personal  property. 

DATE:  Comments  are  due  by  January  27. 

1986. 

ADDRESS:  Comments  should  be 
addressed  to  Mrs.  Marjorie  Ashby, 
Office  of  GSA  Acquisition  Policy  and 
Regulations  [VP],  18th  and  F  Streets 
NW.,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  C.  Loeb,  Procurement  Analyst 
Office  of  GSA  Acquisition  Policy  and 
Regulations  (VP),  (202)  535-7791. 


List  of  Subjects  in  41  CFR  lt5-«7 

Debarred,  Suspended,  Ineligible 
contractors. 

Part  10&-«7  is  edded  to  read  as 
follows: 

PART  105-67— SALE  OF  PERSONAL 
PROPERTY 

105-67.100    Scope  of  subpart. 
105-67.101     Debarred,  suspended  and 
ineligibie  contractors. 

Autlisrity:  Sec.  20S(cj,  63  Stat.  390;  40 
U.S.C.  46e(c]. 

105-67.100    Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  governing  the  debarment  or 
suspension  of  contractors  from 
purchases  of  Federal  personal  property 
(see  FPMR  101-45). 

105-07.101    Oetmrred,  suspended  and 
InellgMs  contredors. 

The  policies,  procedures  and 
requirements  of  Subpart  509.4  of  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  are 
incorporated  by  reference  and  made 
applicable  to  contracts  for,  and  to 
contractors  who  engage  in,  the  purchase 
of  Federal  personal  property. 

Dated:  December  17. 1S85. 

Patricia  A.  Sseivo, 

Associate  AdminJstrator  for  Acquisition 
Policy. 

[FR  Doc.  85-30441  Filed  12-24-85:  8:45  am] 

BILUNQ  CODE  8ai»4«-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  10,  15, 35,  157,  185,  186, 
and  187 

[CGO  81-059  and  81-059a] 

Notice  of  Hearing  for  Licensing  of 
Maritime  Personnel  and  Licensing  of 
Officers  and  Operators  for  Mobile 
Offshore  DriMing  Untts 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  hearing. 

summary:  In  the  October  24, 1985  issue 
of  the  Federal  Register  (50  FR  43316  and 
43366)  the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  on  Licensing  of  Maritime 
Personnel  and  a  supplemental  notice  of 
proposed  rulemaking  for  Licensing  of 
Officers  and  Operators  for  Mobile 
Offshore  Drilling  Units.  Those 
documents  discussed  the  fact  that  public 
hearings  were  planned  on  both  items 
and  that  a  separate  notice  would  be 
published  giving  the  exact  times,  dates, 
and  places  for  the  hearings.  A  Notice  of 
Public  Hearings  was  published  on 


October  34. 1985  (58  FR  43374) 
specifying  dates  and  locations  of  five  (5) 
public  hearings.  Due  to  the  high  public 
interest  in  the  rulemakings,  another 
public  hearing  is  being  scheduled.  This 
document  announces  the  time,  date,  and 
location  of  the  additional  public  heariog. 

DATES:  The  Coast  Guard  will  hold  a 
public  hearing  on  January  10, 1986.  The 
hearing  will  tegin  at  10:30  a.m.  and  end 
at  4  p.m.  or  whenever  all  comments 
have  been  heard,  whichever  occurs  first. 

ADDRESS:  A  public  hearing  will  be  held 
January  10. 1988.  Building  4.  Wing  C, 
Coast  Guard  Island  (formerly  known  as 
Government  Island),  Alameda,  CA 
94501. 

Attendance  is  open  to  the  public. 
Persons  wishing  to  present  oral 
statements  at  the  hearing  should  notify 
the  Executive  Secretary  no  later  than 
three  days  before  the  hearing  of  the  item 
toward  which  comments  will  be 
directed.  Written  comments  may  be 
submitted  at  any  time  before  the  end  of 
the  comment  period.  In  order  to  assure 
orderly  presentations  and  accurate 
records,  comments  will  be  received  on 
Licensing  of  Maritime  Personnel  (CGD 
81-059)  first.  When  all  comments  have 
been  received  on  this  supplemental 
notice  of  proposed  rulemaking, 
comments  will  be  received  on  Licensing 
of  Officers  and  Operators  for  Mobile 
Offshore  Drilling  Units  (CGD  81 -059a). 
Due  to  the  expected  volume  of 
comments  the  Coast  Guard  encourages 
the  submission  of  written  copies  of 
presentations  and  reserves  the  right  to 
limit  the  length  of  oral  presentations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  R.F.  Ingraham,  Executive 
Secretary.  Marine  Safety  Council  (G- 
CMC/21),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593,  telephone  (202) 
426-1477. 

Dated:  December  20, 1985. 
).W.  Kime, 

Rear  Admiral  (Lower  Half  I.  U.S.  Coast  Guard. 
Chief  Office  of  Merchant  Marine  Safety. 
[re  Doc.  85-30511  Filed  12-24-85;  8:45  am] 

BILUNG  CODE  ««-ro-1«-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  85-390;  FCC  8S-642] 

TV  Broadcast  Station  in  Ventura,  CA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


BEST  COPY  AVAILABLE 
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SUMMMTT  The  Commission  on  its  own 
motion  proposes  two  alternative  UHF 
chanaeiit  as  a  substitute  for  UHF 
Channel  16  in  Ventura,  Caiifomia.  The 
substitutions  are  proposed  in  order  to 
facilitate  the  reaUocation  of  UHF 
Channel  16  to  the  Public  Safety  Land 
Mobile  Service  for  use  in  the  Los 
Angeles,  Caiifomia  area. 
DATES:  Comments  must  be  filed  on  or 
before  January  24. 1986.  and  reply 
comments  on  or  before  February  10, 
1986. 

AODRCSS:  Federal  Communications 
Commissicm,  Washington,  DC  20554. 
FOR  FUHTHSR  MPOMNA-nOM  CONTACT: 
AuthuT  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  634-6530. 
SUm-EMENTAirr  INPOmiATION: 

List  of  Sabjecto  in  47  CFS  Part  73 

TV  broadcasting. 
The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  Sees.  4  and  303.  48  Stat.  1066. 'as 
amended.  1082,  as  amended;  47  U.S.C  154, 
303.  Interprrt  or  apply  •«<»  301,  303,  307.  48 
Stat.  ion.  1082.  as  amended.  1083,  as 
amended  47  U.SC.  301.  303.  307.  Other 
statutory  and  executive  order  provinons 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Ruie  Making 

In  the  Matter  of  amendment  of  S  73.606(d), 
Table  of  Assignments,  TV  Broadcast 
Stations.  (Ventura.  California)  MM  Docket 
No.  85-390. 

Adopted:  December  10. 1985. 

Released:  OeceBit)er  18. 1985. 

By  the  Commission. 

1.  Hie  Commission  on  its  own  motion 
proposes  two  alternative  UHF  channels 
as  a  substitute  for  UHF  Channel  16  in 
Ventura.  Caiifomia.  The  substitutiona 
are  proposed  in  order  to  facilitate  tiie 
reallocation  of  UHF  Channel  16  to  the 
Public  Safety  Land  Mobile  Service  for 
use  in  the  Los  Angeles,  Caiifomia  area. 

Backgiound 

2.  The  Los  Angeles  County  Sheriffs 
Department  ("the  Sheriff")  filed  a 
Petition  for  Rule  Making  in  August.  1961 
and  a  Supplement  in  November  1983. 
requesting  reallocation  of  UHF 
television  channels  14-20  for  land 
mobile  use  on  a  nationwide  basis.  In  the 
Supplement,  the  Sheriff  initially 
requested  the  allocation  of  Channel  19 
for  public  safety  purposes  in  the  Los 
Angeles  area  to  meet  Ae  expanding 
needs  of  its  Department.  Alternatively,  it 
requested  that  Channel  16  be  made 
available  immediately  by  removing  the 
UHF  television  assignment  from 
Ventura.  Caiifomia  and  reallocating 
another  UHF  television  assignment  to 
Ventura  in  its  place. 


3.  In  September  1964.  the  Commission 
adopted  the  Notice  trf  Proposed  Ruie 
Making  '  in  General  Docket  84-«02. 
proposing  the  use  of  UHF-TV  Channel 
19  for  public  safety  purposes  in  the  Los 
Angeles  area.  The  Sheriff  filed  a  motion 
to  modify  the  Notice  of  Proposed  Rule 
Making  to  consider  the  use  of  Channel 
16  as  an  altranative  to  the  use  of 
Channel  19  dae  to  adiacent  channel 
interfierence  to  Station  KSCI  (Channel 
18)  in  San  Bernardino,  Califonda. 

4.  In  May  1985,  in  the  Further  Notice 
of  Proposed  Rule  Making, '  the 
Commission,  inter  alia,  proposed  the  use 
of  Channd  16  as  a  possible  solution  to 
the  needs  of  the  Loe  Angeles  County 
Sheriff.  Channel  16  is  presently 
unoccupied  in  the  Los  Angeles  area, 
although  it  has  been  assigned  to  Ventura 
and  there  are  two  mutually  exclusive 
applicants  presently  seeking  to  operate 
on  Channel  16  at  Ventura  To  that  end. 
the  Commission  recently  announced 
that  it  would  condition  the  grant  of  a 
construction  permit  for  the  Ventura 
channel  on  tiie  outcame  of  General 
Docket  84-902  should  it  decide  to 
reallocate  this  channel  to  the  Public 
Safety  Service  in  the  Los  Angeles  area.' 

5.  By  Report  and  Order  adopted 
December  10. 1985.  in  Docket  84-902.  the 
Commission  has  reallocated  UHF 
television  Channel  16  to  the  Public 
Safety  Land  Mobile  Service  for  use  in 
the  Los  Angeles  area.  In  that  Report  and 
Order,  we  indicated  that  we  would 
make  a  specific  proposal  that  will  reflect 
our  best  effort  to  find  a  substitute  for 
Channel  16  in  Ventura  offering  the 
maximum  flexibility  with  respect  to  site 
selection  and  population  coverage.  We 
further  indicated  that  only  the  current 
application  for  Channel  16  will  be 
eligible  to  apply  for  the  substituted 
channel.  However,  we  have  also  asked 
those  applicants  to  inform  us  whether 
they  wrish  to  pursue  their  applications  on 
the  substitute  channel.  If  both  applicants 
fail  to  state  their  intention  to  apply  in 
comments  to  this  Notice  then  the  newly 
allotted  channel  would  be  opened  up  to 
the  other  applicants. 

6.  In  order  to  implement  that 
determination,  we  are  specifically 
proposing  in  the  instant  proceeding  the 
substitution  of  UHF  Channel  25  for 
Ventura,  Caiifomia,  to  compensate  for 
the  loss  of  Channel  16  there.  Channel  25 
is  being  proposed  because  it  meets  the 
specific  sites  proposed  by  the  present 


applicants  for  Chamel  18  in  Ventura.* 
However  we  note  that  oar  proposal  for 
Channel  25  will  result  in  a  afaort  spaciiig 

of  42.2  km  (26.2  miles)  to  UHF  Station 
KTBN.  Channel  40.  Santa  Ana. 
Caiifomia.  While  it  is  extremely  unusual 
for  the  Commission  to  propose  to  assign 
a  short  spaced  channel,  we  believe  that 
due  to  the  unique  circimistances 
involved  here  and  the  limited  options 
available  it  is  appropriate  to  consider 
such  a  proposal.  In  tins  regard  existing 
service  will  not  be  affected  since  the 
interference  created  by  a  picture  image 
taboo  (N  +  15)  oniy  occurs  15  channels 
below  the  proposed  channel.  Therefore, 
under  this  proposal,  oidy  the  Ventura 
station  woald  be  affected  by  any 
resulting  interference.* 

7.  In  order  to  assign  Channel  25  to 
Ventura,  it  will  be  necessary  to  make 
several  other  changes.  First  we  propose 
to  substitute  Channel  41  for  Channel  2S 
in  Ridgecrest  Caiifomia.  fai  addition  oar 
present  proposal  is  short  spaced  to 
Channel  *32  in  Santa  Barbara. 
Caiifomia.  In  Docket  85-251  [Notice  of 
Proposed  Rule  Making,  50  FR  34519, 
published  August  26, 1985),  we  have 
proposed  to  substitute  Qiannel  *S1  for 
Channel  *32  in  Santa  Barbara. 

8.  As  an  alternative  to  Channel  25,  we 
note  that  Channel  51  can  also  be 
assigned  to  Ventura  with  a  1.2  km  north 
site  restriction  to  avoid  short  spacing  to 
KUSI-TV,  Channel  51,  in  San  Diega 
Caiifomia.  In  order  to  assign  this 
channel,  we  are  also  proposing  to 
substitute  Channel  *55  instead  of 
Channel  *51  in  S^ta  Barbara,  in  order 
to  offer  Channel  51  for  Ventiu-a.  While 
this  proposal  has  some  impact  on  the 
pending  land  mobile  television  sharing 
proceeding,*  by  limiting  the  option 
available  to  the  land  mobile  services  in 
selecting  a  channel  pair  from  the  two 
proposed  in  the  item,  it  effectively 
avoids  a  reduction  in  the  amount  of 
spectrum  proposed  for  land  mobile  use 
in  Los  Angeles.'  Finally  we  encourage 


■  Notice  of  Pn^oaed  Rule  Makiag.  49  FR  45875. 
published  November  21, 1984. 

'  Further  Notice  of  Proposed  Rale  Mining.  SO  FR 
19958,  published  May  IS.  MBS. 

'Memorandum  Opinion  and  Order,  Docket  80- 
698-99.  FCC  85-326  released  June  27. 19B5. 


*  In  an  Initial  Oeci«io&  FCC  B4D-Z1.  Ike 

Adatinistrative  l.aw  Judge  recommended  the  grant 
of  California  Broadcasting  Corporation's  applicatiaa 
for  a  cuitttiuction  permit.  Howevrr,  the  Review 
Board  saliaeqaently  remaoded  thic  prooecdiag  ior 
further  evidentiary  hearings.  Memaroitdum  Opddaa 
and  Order  56  R.R.  2d  1319  (1964). 

'See  i  73.696.  Table  4.  of  the  Comausston'i  Rutea. 

*See.  Notice  ofPrt^xued  Rule  Making,  Further 
Sharing  of  the  UHF  Tekrrision  Band  by  Prirate 
Land  Mobile  Services.  CeoeFal  Docket  Mo.  86-172. 
SO  FR  ZSS87.  published  hme  20.  ISSS. 

'  In  the  Notioe  of  Proposed  Rule  Making  m 
General  Docket  No.  85-172  (See  footnote  &,  ci4pni) 
we  proposed  channel  pair  26/32  or  32/36  for  land 
mobile  use  in  die  Los  Angeles  area.  The  instaal 
adien  wiB  prechide  the  use  of  rhannfil  pair  XfaZ 
for  land  mobile  use  in  Los  Ai^es.  Hoiwevcc. 
Channel  pair  32/36  will  still  be  available. 
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the  pending  applicants  for  Ventura. to 
provide  us  with  any  other  alternative 
channel  proposals  for  Ventura. 

PART  73— {AMENDED  i 

9.  Accordingly,  we  consider  it 
appropriate  to  elicit  comments  on  the 
proposals  to  amend  the  "BMevision  Table 
of  Assignments.  §  73.606(B)  of  the 
Commission's  Rules  as  follows: 


Oiy 

PTMM 

Proposed 

Ventura.  CA  ■■"■•• 

41  + _. 

SSor  SI  +.  574 

nidgoefesl.  CA   

Santa  Barbara.  CA.  .. 

25 

3    .  14,'  'ZO.' 
'3?.  and  38. 

41  + 

3  -.  14.'  -ZO.' 
38.  and  *S5+ 

■  FaNo«Mng  me  decsnn  in  Docket  18261.  channels  so 
ndnated  vmH  not  be  aumtttte  for  lelevqion  use  unM  tunner 
acinn  t>y  the  Commission 

10.  It  is  ordered,  that  the  Secretary 
shall  send  copies  of  this  Notice  of 
Proposed  Rule  Making,  certified  mail 
return  receipt  requested,  to  the  following 
applicants  for  Ventura,  California, 
Channel  16: 

1.  California  Broadcasting 
Corporation,  223  E.  Thousand  Oaks. 
Thousand  Oaks.  California  91360. 

2.  Channel  Islands  Television 
Corporation,  10635  Riverside  Drive, 
Toluca  Lake,  California  91602. 

11.  The  Commission's  authority  to 
institute  rule  makhtg  proceedings, 
showings  required,  cut  off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

12.  Interested  parties  may  file 
comments  on  or  before  |Bnuar\  24, 1986, 
and  reply  comments  on  or  before 
February  10, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures. 

13.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Table  of  Television 
Assignments.  §73.606(b)  of  the 
Commission's  Rules.  See  Certification 
that  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  Do  Not  Apply 
to  Rule  Making  to  Amend §§  73.202(b), 
73.504  and  73.606(b)  of  the  Commission 's 
Rules.  46  PR.  11.549,  published  Febmary 
9. 1981. 

14.  For  further  information  concerning 
this  proceeding,  contact  Arthur  D. 
Scrutchins.  Mass  Media  Bureau.  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings. 


such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 
William  Tricarico, 

Secretary. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(e)(1).  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.61.  0.204(b) 
and  0.283  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
As.signments,  §73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  lo  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request.* 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 


Tiled  before  the  date  for  niing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  niing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §S  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed.  ■ 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1420  (a),  (b)  and  (c)  of 

the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1-420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington.  DC. 

|FR  Doc.  85-30425  Filed  12-24-85:  8!45  amj 

BILUNG  CODE  6712-01-11 


■4- 


'  See  paragTiiph  5.  supru. 


47  CFR  Part  76 

IMIM  Docket  No.  85-349] 

Amendment  of  the  Rules  Concerning 
Carriage  of  Television  Broadcast 
Signals  by  Cable  Television  Systems 

AGENCY:  Federal  Communications 

Commission.% 

action:  Order  extending  time- 

SUMMARY:  Action  taken  herein  extends 
the  time  for  filing  comments  in  response 
lo  the  Notice  of  Inquiry  and  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  85-349.  This  Notice  requested 
comments  and  proposals  on  the  matter 
of  carriage  of  broadcast  television 
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signals  by  cable  television  systems.  The 
extension  of  time  was  requested  by  the 
National  Association  of  Broadcasters. 
DATES:  Comments  are  due  on  or  before 
January  29, 1986  and  replies  to 
comments  are  due  February  25, 1986. 
ADDRESS:  Federal  Conmiunications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stiil%veH.  Mass  Media  Bureau,  (202) 
632-6302. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television.  ^ 

Order  Granting  Motion  for  Extension  of 
Time  To  File  Comments 

In  the  matter  of  amendment  of  Part  78  of 
the  Commission's  Rules  Concerning  Carriage 
of  Television  Broadcast  Sisals  by  Catile 
Television  Systems;  MM  Docket  No.  85-349: 

Adopted:  Deceinber  16, 19B5. 
Released:  December  18.  IBSS. 
By  the  Chief.  Mass  Media  Bureau. 

1.  On  November  14, 1985,  the 
Commission  adopted  a  combined  Notice 
of  Inqufry  and  Notice  of  Proposed  Rale 
Making  (Notice}  in  MM  Docket  No.  85- 
349,  50  FR  48232,  to  consider  the  matter 
of  carriage  of  broadcast  television 
signals  by  cable  systems.  The  Notice 
was  released  on  November  18, 1985, 
with  comments  due  by  December  30, 
1985,  and  reply  comments  due  by 
Jaunary  21,  ISSS. 

2.  On  December  13, 19SS.  the  National 
Association  of  Broadcasters  (NAB) 
submitted  a  request  that  the  date  for 
filing  comments  be  extended  by  30  days 
and  that  the  date  for  filing  implies  be 
extended  by  5  days.  NAB  submits  that 
this  additions)  time  is  necessary  to 
adequately  address  the  complex 
questions  involved  in  the  "must  carry" 
matter  and  to  complete  empirical 
research  studies.  It  states  that  the  time 


considerations  are  exacerbated  because 
the  comment  period  coincides  with  the 
holiday  season.  NAB  also  indicates  that 
it  is  involved  in  discussions  with 
representatives  of  the  cable  iodustry 
concerning  the  possibility  of  proposing  a 
.compromise  resolution  cf  the  most  cany 
matter  and  that  the  requested  extensioa 
would  allow  far  a  more  orderly 
completion  of  those  discussions.  Several 
parties  filed  comments  in  support  of 
NAB's  request. 

3.  The  Assodalion  of  Independent 
Television  Stations,  Inc.  (INTV).  in  its 
filing  of  December  13. 1985,  opposes 
NAB's  request  for  extension  of  time. 
INTV  contends  that  a  number  of  - 
stations  are  being  harmed  or  threatened 
in  the  absence  of  any  must  carry  rules  or 
guidelines.  It  argues  that  this  situation 
necessitates  expeditious  action  and 
avoidance  of  the  delay  that  would  result 
from  grant  of  NAB's  request  INTV  also 
argues  that  there  is  sufficient  time  for 
parties  to  complete  and  submit  research 
studies  prior  to  the  date  for  filing  replies. 
INTV  further  states  that  the  Commission 
would  be  able  to  consider  the  results  of 
any  industry  consensus  agreement  in  the 
reply  phase  or  before  adoption  of  a 
Report  and  Order  in  this  proceeding. 

4.  As  indicated  in  the  Notice,  the 
Commission  believes  it  is  important  to 
complete  this  proceeding  in  an 
expeditious  manner.  However,  it 
recognizes  the  importance  of  the  must 
carry  issue  to  broadcasters,  cable 
operators  and  the  public  and  the 
demands  involved  in  developing 
responses  to  the  complex  questions 
involved  in  diis  matter.  The  Commission 
also  believes  that  negotiations  currently 
in  progress  between  broadcasters  and 
cable  operators  concerning  signal 
carriage  may  be  of  significant  value  in 
resolving  this  matter.  In  view  of  these 
considerations  and  to  ensure  a  complete 
record  in  the  must  carry  proceeding,  the 
Commissicm  finds  that  an  extension  of 


time  for  filing  comments  and  replies,  as 
requested  by  NAB.  is  warranted.  While 
it  is  attentive  to  the  concerns  raised  by 
INTV.  the  Commission  believes  these 
concerns  are  outweighed  by  the  benefits 
to  be  obtained  from  this  relatively  brief 
extension  of  time. 

5.  Accordingly,  it  is  ordered  that  the 
dates  for  filhig  comments  and  replies  to 
comments  in  response  to  the  above- 
captioned  Notice  of  Inquiry  and  Notice 
of  Proposed  Rule  Making  are  extended 
to  January  2a  1986  and  February  25, 
1986.  respectively.  Tliis  actioD  is  taken- 
pursuant  to  authority  provided  in 
section  4(i)  of  the  Communications  Act 
of  1934,  as  amended,  and  \  0.283  of  tfie 
Commission's  rules. 

6.  For  further  information  concerning 
this  proceeding,  contact  Alan  Stillwell. 
Mass  Media  Bureau.  (202)  632-6302. 

Federal  Coinmunication«  Commission. 

f  anws  C  MciQiiiiey. 

Chief  Mass  Media  Bureau. 

(FR  Doc.  K-30426  Filed  12-24-85:  8:45  am] 

BHXING  CODE  671>-0t-<i 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

SO  CFR  Part  14 

Humane  and  Healthful  Ti'anaport  of 
Wild  Animals  and  Birds  to  the  United 
States 

Correction 

In  FR  Doc.  85-28556  beginning  on  page 
49709  in  the  issue  of  Wednesday. 
December  4. 19^,  make  the  following 
correction;  On  page  49722,  in  the  second 
column,  in  §  14.141(a).  in  the  third  line, 
"has  been  subjected"  should  read  "has 
not  been  subjected". 
enjJNG  CODE  Tsos-oi-a 


,V\'.>.v.i  ,-. 
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COMMISSION  ON  CIVIL  RIGHTS 

Michigan  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Michigan  Advisory 
Committee  to  the  Commission  will 
convene  at  6:00  p.m.  and  adjourn  at  9:00 
p.m.,  on  January  16. 1986.  at  the 
Plymouth  Hilton.  14707  Northville  Road, 
.Conference  Room.  Plymouth.  Michigan. 
The  purpose  of  the  meeting  is  to  discuss 
program  planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Charles  Tobias 
or  Clark  Roberts.  Director  of  the 
Midwestern  Regional  Office  at  (312) 
353-7171.  (TDD  312/886-2188).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  OfRce  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  December  19, 
1985 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

|FR  D<k:.  85-30494  Filed  12-24-85:  8:45  am) 

MLLMG  COOE  USS-OI-M 


New  Hampshire  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Hampshire 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  pjn.  and  adjourn  at 


8:00  p.m..  on  January  8. 1986,  at  the 
McLane.  Graf.  Raulerson  ft  Middleton, 
40  Stark  Street.  Manchester,  New 
Hampshire.  The  purpose  of  the  meeting 
is  to  continue  planning  FY  86  project 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Robert  A. 
Wells,  or  Jacob  Schlitt.  Director  of  the 
New  England  Regional  Office  at  (617) 
223-4671,  (TDD  617/223-0344).  Hearing 
impaired  persons  who  will  attend  the  ** 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five(.5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  Decsinber  19. 
1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-30495  Filed  12-24-85;  8:45  am) 

MLUNQ  COOC  •33S-61-M 


Pennsylvania  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Pennsylvania 
Advisory  Committee  to  the  Commission 
will  convene  at  10:30  a.m.  and  adjourn 
at  4:30  p.m.,  on  January  16. 1986,  at  the 
Federal  Building,  1421  Cherry  Street, 
Conference  Room  B,  11th  Floor, 
Philadelphia.  Pennsylvania.  The  purpose 
of  the  meeting  is  to  discuss  a  proposed 
project  on  new  civil  rights  strategies  and 
racial  tensions  in  Philadelphia. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  committee,  should  contact 
Committee  Chairperson,  Murray 
Friedman  or  John  I.  Binkley,  Director  of 
the  Mid-Atlantic  Regional  Office  at  (202) 
254-6717,  (TDD  202/254-5461).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  19, 
1985.  rv 

Bert  Silver,       f* 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc.  85-30496  Filed  12-24-85;  8:45  am] 

nUJNQ  COOC  SSM-OI-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Annual  Survey  of  Retail  Sales  and 
Inventories;  Notice  of  Determination 

In  accordance  with  Title  13,  United 
States  Code,  sections  182,  224,  and  225, 
and  due  Notice  of  Consideration  having 
been  published  October  21, 1985  (50  FR 
42574),  I  have  determined  Jhat  various 
government  agencies  need  the  1985 
annual  retail  trade  data  to  provide  a 
sound  statistical  basis  for  the  formation 
of  policy  and  that  these  data  also  serve 
a  variety  of  public  and  business  needs. 
This  annual  survey  is  a  continuation  of 
similar  surveys  that  we  have  conducted 
each  year  since  1951  (except  1954).  It 
provides,  on  a  comparable  classiHcation 
basis,  annual  sales,  purchases  of 
merchandise  and  accounts  receivable 
balances  for  1985  and  year-end 
inventories  for  1984  and  1985.  These 
data  are  not  available  publicly  on  a 
timely  basis  from  nongovernmental  or 
other  governmental  sources. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1985  Annual  Retail  Trade  Survey.  The 
sample  will  provide,  with  measurable 
reliability,  statistics  on  the  specified 
subjects. 

We  will  furnish  report  forms  to  the 
firms  covered  by  this  survey  and  will 
require  their  submisf  ion  within  20  days 
after  receipt.  Copies  of  the  forms  are 
available  upon  written  request  to  the 
Director,  Bureau  of  the  Census, 
Washington.  DC  20233.  ' 

I  have  directed,  therefore,  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 
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Dated:  December  20, 1985. 
John  G.  Keane, 

Director.  Bureau  of  the  Census. 

|FR  Doc.  30470  Filed  12-24-65;  8:45  am] 

BIUJNQ  CODE  M10-07-II 

International  Trade  Administration 

Articles  of  Quota  Cheese;  Annual 
Listing  of  Foreign  Government 
SutMidies  < 

agency:  International  Trade 

Administration,  Department  of 

Commerce. 

action:  Publication  of  Annual  List  of 

Foreign  Government  Subsidies  on 

Articles  of  Quota  Cheese. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 
We  are  publishing  the  current  listing  of 
those  subsidies  that  we  have  determined 
exist. 

EFFECTIVE  DATE:  January  1. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup,  Omce  of 
Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Department  of 
Agriculture,  information  on  subsidies  (as 
defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foregin  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amount  of  each  subsidy  on 
which  information  is  currently  available. 

The  Departmet  will  incorporate 
additional  programs  which  are  found  to 
consititue  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 


submit  such  information  in  writing  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230. 
This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA  (19  U.S.C.  1202  note). 

Dated:  December  19, 1985. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary.  Import 
Administration. 

Appendix— Quota  Cheese  Subsidy 
Programs 


1 

Cants  par  pound 

Country  and  progranH*) 

Croaa' 

^M 

t 

auMdy 

aubaidy 

Belaium:  European  CommunMy 

• 

(EC)  Restrtuoon  paymentt 

t.3 

13 

Canada  Export  ^notance  on 

25.4 

ZS.4 

Denmark:    EC    .estituCon    pay- 

ments 

0.4 

0.4 

Finland: 

Export  subaidy — 

46.1 

46.1 

Indwecl  subsidies 

14.5 

14.5 

606 

60.6 

France:  EC  resMution  paymentt. 

.0 

0 

Ireland:  EC  restitution  paymen* 

2S 

2.5 

Italy  EC  restitution  payments... 

18  7 

18.7 

Luxembourg:  EC  restitution  pay- 

ments  - 

»   1.3- 

1.3 

Nethertands:     EC     rastitmiona 

payments — « «.. 

.0 

.0 

Nonvay: 

Indirect  (Milk)  subsidy 

15.4 

1f>4 

Consumer  subsidy — 

34.1 

34.1 

49.5 

49  5 

Siwitzertand:     Deficiency     pay- 

ments 

67.4 

67  4 

United  Kingdom:  EC  restitution 

payments 

jO 

.0 

W.     Germany:     EC    restitution 

nmiiTMinti 

it 

.0 

>  Defined  in  19  U.S.C.  1677(5). 
'  Defined  in  19  US C.  1677(6). 

[FR  Doc.  85-30477  Filed  12-24-85;  8:45  am] 

BILUNG  CODE  3S1(M>S-M 


Petitions  by  Producing  Firms  for 
Determinations  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

Petition  have  been  accepted  for  filing 
on  the  dates  indicated  from  the 
following  firms:  (1)  Pelton  Casteel,  Inc., 
148  West  Dewey  Place,  Milwaukee, 
Wisconsin  53207.  producer  of  steel 
castings  (November  21, 1985);  (2) 
Dubrowsky  &  Perlbinder,  Inc.,  512 
Seventh  Avenue,  New  York,  New  York 
10018,  producer  of  women's  jackets  and 
coats  (November  21, 1985);  (3)  Norwich 
Shoe  Company,  Inc.,  Hale  Street 
Extension,  Norwich,  New  York  13815, 
producer  of  men's  and  children's 
footwear  (November  22, 1985);  (4)  Leeco 
Manufacturing,  Inc.,  P.O.  Box  808, 
Calimesa,  California  92320,  producer  of 
brush  and  grass  trimmer  heads  and 
accessories  (November  22, 1985);  (5) 
Pleasant  Valley  Finishing  Company, 


Inc..  P.O.  Box  5100,  Poughkeepsie.  New 
York  12802,  processor  of  fabric 
(November  22, 1985);  (6)  XchangeAIR 
Corporation.  P.O.  Box  1565.  Fargo.  North 
Dakota  58107,  producer  of  heating 
equipment  (November  25, 1965);  (7) 
Aarrow  General,  Inc.,  P.O.  Box  702. 
Shawano.  Wisconsin,  54166,  producer  of 
valve  and  pump  parts  and  other  iron 
castings  (November  26, 1985);  (8)  SwirL 
Inc..  508  Greenville  Road.  Easley.  South 
Carolina  29640,  producer  of  women's 
growns,  robes  and  other  loungewear 
(November  26, 1985);  (9)  Concept  Tool  ft 
Machine,  Inc.,  R.R.  3,  45  Cooper  Road. 
Berlin,  New  Jersey  08009-1007,  producer 
of  metal  parts  for  process  control 
equipment  (November  27, 1985);  (10) 
Trueform  Manufacturing,  Inc.,  715 
Fairfield  Avenue,  Kenil worth.  New 
Jersey  07033,  producer  of  electronic 
components  (November  27, 1985);  (11) 
Universal  Tools  and  Manufacturing 
Company,  115  Victory  Road,  Springfield. 
New  Jersey  07081.  producer  of  electronic 
components  (November  27. 1985);  (12) 
National  Graphics,  Inc.,  2711  Miami,  SL 
Louis,  Missouri  63118,  producer  of 
photographic  papers  and  chemicals 
(November  29, 1985);  (13)  Just-Rite  Tool 
&  Mold  Corporation.  2112  Stonington 
Avenue,  Hoffman  Estates.  Illinois  60195. 
producer  of  injection  molds  and  other 
molds  (December  2. 1985);  (14)  Jackl  'N 
Hides  Corporation.  413  South  12th 
Street,  Omaha,  Nebraska  68102, 
producer  of  office  and  commercial 
furniture  (December  3, 1985);  (IS)  Gold 
-Star  Hat  &  Cap  Company,  Inc.,  P.O.  Box 
1062,  Union  City,  New  Jersey  07087, 
producer  of  headwear  (December  3, 
1985);  (16)  Hydro-Dynamics.  Inc..  2000 
Industrial  Boulevard,  Lake  Havasu  City. 
Arizona  86403,  producer  of  waterbed 
accessories  and  power  boats  (December 
3, 1985);  (17)  Moreco  Energy,  Inc.,  7601 
West  47th  Street,  McCook,  Illinois  60525. 
producer  of  lubricants  (December  4. 
1985);  (18)  Candor  Hosiery  Mill,  Inc.. 
Box  459,  Candor,  North  Carolina  27229, 
producer  of  socks  (December  5, 1985); 
(19)  J  &  K  Button  Company,  Inc.,  315-319 
West  Mississippi  Drive,  Muscatine.  ^ 
Iowa  52761,  producer  of  buttons  and 
button  blanks  (December  6, 1985);  (20) 
Tidewater  Sportswear,  Inc..  1028  West 
27th  Street,  Norfolk,  Virginia  23517. 
producer  of  men's,  women's  and 
children's  pants,  shirts,  blouses  and 
skirts  (December  6, 1985);  (21)  Russell 
Pipe  and  Foundry  Company,  Inc.,  P.O. 
Box  519,  Alexander  City,  Alabama 
35101,  producer  of  iron  castings 
(December  6, 1985);  (22)  Speizman 
Industries,  Inc.,  508  West  Fifth  Street 
Chariotte,  North  Carolina  28202. 
producer  of  hosiery  knitting  equipment, 
textile  machine  parts  and  socks 
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(December  a  1985);  (23)  General 
Headwear  of  Norwalk,  Inc.,  18  Marshall 
Street,  South  Norwalk,  Connecticut 
06854,  producer  of  infants'  headwear 
and  dresses  (December  6, 1985);  (24) 
Kewanna  Metal  Specialties,  Inc.,  P.O. 
Box  367,  Kewanna,  Indiana  46939, 
producer  of  baskets,  grills  and  other 
wire  forms  (December  6, 1985);  (25)  Dee- 
Vee  Manufacturing  Company,  Inc.,  14 
Catherine  Street,  Poughkeepsie,  New 
York  12601,  producer  of  women's 
dresses  (December  6, 1985);  (26)  Spelts- 
Schultz  Lumber  Company  of  Grand 
Island,  P.O.  1447,  Grand  Island, 
Nebraska  68802,  producer  of  wood 
cabinets  and  trusses  (December  6, 1985); 
(27)  O.K.  Equipment,  Inc.,  P.O.  Box  47A, 
Mandan,  North  Dakota  58554.  producer 
of  agricultural  equipment  (December  6, 
1985):  (28)  Aerospace  Lighting 
Corporation.  20  Oser  Avenue, 
Hauppauge,  New  York  11788,  producer 
of  aircraft  lighting  systems  (December  6, 
1985);  (29)  Sea  Freeze,  Inc.,  508  Carolina 
Street,  Bellingham,  Washington  96225, 
producer  of  marine  refrigeration 
equipment  (December  6, 1985):  (30) 
Woods  and  Rohde,  Inc.,  6325  Petersburg 
Street,  Anchorage,  Alaska  99507, 
producer  of  wood  trusses,  doors  and 
w  indows  (December  9. 1985);  (31) 
Bayside  Plastics  Corporation,  P.O.  Box 
728,  Dover,  New  Hampshire  03820, 
producer  of  footwear  soles  (December 
11, 1985);  (32)  Debbie  Knits,  Inc.,  Route 
1.  Box  97-B.  York,  South  Carolina  29745, 
producer  of  knitted  fabric  (December  11, 
1985);  and  (33)  The  Barre'  Company, 
Inc.,  201  Park  Avenue  South,  Linden, 
New  Jersey  07036.  producer  of  sheet 
metal  equipment  parts  (December  12, 
1985). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L  93-«18).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Certification  Division,  Office  of 
Trade  Adjustment  Assistance,  Room 
4015A,  International  Trade 
Administration  ,  U.S.  Department  of 
Commerce,  Washington,  DC  2023a  no 
later  than  the  close  of  businesss  of  the 
tenth  calendar  day  following  the 


publication  of  this  notice.  The  Catalog  of 
Federal  Domestic  Assistance  official 
program  number  and  title  of  the  program 
under  which  these  petitions  are 
submitted  is  11.309,  Trade  Adjustment 
Assistance.  Inasfar  as  this  notice 
involves  petitions  for  the  determination 
of  eligibility  under  the  Trade  Act  of 
1974,  the  requirements  of  Office  of 
Management  and  Budget  Circular  No. 
A-95  regarding  review  by 
clearinghouses  do  not  apply. 
Charles  L.  Smilh. 

Acting  Chief.  Certification  Division,  Office  of 
Trade  Adjustment  Assistance. 
[FR  Doc.  85-30471  Filed  12-24-85;  8:45  am) 
BILUNG  COOe  SSIO-OR-M 


141-570-501]       I 

Natural  Bristle  Paint  Brusties  and 
Brush  Heads  from  the  People's 
Republic  of  China;  Final  Determination 
of  Sales  at  Less  than  Fair  Value 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  We  determine  that  natuial 
bristle  paint  brushes  and  brush  heads 
from  the  People's  Republic  of  China 
(PRC)  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  and  that  "critical  circumstances" 
exist  with  respect  to  imports  of  the 
merchandise  under  investigation.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  the  ITC  will 
determine  within  45  days  of  publication 
of  this  notice,  whether  a  U.S.  industry  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
this  merchandise.  We  have  directed  the 
U.S.  Customs  Service  to  continue  to 
suspend  liquidation  on  all  entries  of 
subject  merchandise  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice  and  to  require  a  cash  deposit 
or  posting  of  a  bond  for  each  such  entry 
in  an  amount  equal  to  the  dumping 
margin  described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

EFFECnVE  DATE:  December  26, 1985. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  Tambakis  or  John  Brinkman,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone  (202) 
377-4136  or  (202)  377-3965. 


SUPPLEMENTARY  INFORMATION:  . 
Fmal  Determination 

Based  upon  our  investigation,  we 
determine  that  natural  bristle  paint 
brushes  and  brush  heads  from  the  PRC 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value, 
pursuant  to  section  735(a)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1673d(a))  (the  Act).  We  have  determined 
the  weighted-average  margin  of  sales  at 
less  than  fair  value  to  be  127.07  percent. 
We  found  that  the  foreign  market  value 
of  the  subject  merchandise  exceeded  the 
United  States  price  on  virtually  all  of  the 
sales  we  compared.  These  margins 
ranged  from  13  to  335  percent. 

Case  History^ 

On  February  19, 1985,  we  received  a 
petition  from  the  United  States  Paint 
Brush  Manufacturers  and  Suppliers  Ad 
Hoc  Import  Action  Coalition,  filed  on 
behalf  of  the  U.S.  industry  producing 
natural  bristle  paint  brushes  and  brush 
heads.  In  compliance  with  the  filing 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petitioner  alleged  that  imports  of 
natural  bristle  paint t>rushes  and  brush 
heads  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry. 

After  reviewing  the  petition,  we 
determined  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on  March 
11, 1985  (50  FR  10523).  On  April  5, 1985, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
natural  bristle  paint  brushes  and  brush 
heads  from  the  PRC  are  threatening 
material  injury  to  a  Untied  States 
industry.  On  July  2, 1985,  petitioner 
amended  its  petition  to  allege  that 
"critical  circumstances"  exist  with 
respect  to  imports  of  this  merchandise, 
as  defined  in  section  733(e)  of  the  Act. 

On  May  1, 1985,  a  questionnare  on 
United  States  price  was  presented  to 
counsel  for  the  China  National  Native 
Produce  and  Animal  By-Products 
Import-Export  Corporation  (Animal  By- 
Products  Corporation),  the  only  known 
exporter  of  natural  bristle  paint  brushes 
and  brush  heads  to  the  United  States. 
On  June  7, 1985,  the  Animal  By-Products 
Corporation  requested  an  extension  of 
the  time  to  respond  to  the  Department's 
questionnaire.  On  June  12, 1985,  we 
granted  a  two-week  extension  to  June 
21. 1985.  On  June  21. 1985,  the  Animal 
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By-Products  Corporation  requested  an 
additional  extension  of  7  days  to 
complete  the  response.  This  request  was 
denied.  We  received  a  partial  response 
from  the  Animal  By-Products 
Corporation  on  July  26, 1985.  which  was 
not  timely  and  not  in  proper  form  for 
consideration  in  our  preliminary 
determination.  In  response  to  our    ' 
August  19. 1985,  deficiency  letter 
additional  responses  were  received  from 
the  Animal  By-Products  Corporatfon  on 
August  28. 1985  and  October  25, 1985. 

On  July  29. 1985,  we  issued  our 
preliminary  determination  that  natural 
bristle  paint  brushes  and  brush  heads 
were  being,  or  were  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(50  FR  31636).  To  determine  whether 
sales  in  the  United  States  were  made  at 
less  than  fair  value,  we  used  best 
information  available  for  calculating 
United  States  price.  We  based  foreign 
market  value  on  a  simple  average  of 
delivered  home  market  selling  prices  of 
the  two  Sri  Lankan  respondents  for  the 
most  common  sizes  of  paint  brushes 
believed  to  be  sold  by  the  PRC  to  the 
United  States  net  of  discounts.  We  also 
preliminarily  determined  that  critical 
circumstances  exist  in  this  case.  In  our 
preliminary  determination,  we  stated 
that  we  would  issue  a  fmal 
determination  by  October  14, 1985. 

On  August  14, 1985,  the  Animal  By- 
Products  Corporation  requested  that  we 
extend  the  period  for  the  final 
determination  for  60  days,  until  not  later 
than  the  135th  day  after  pubHcation  of 
our  preliminary  determination,  in 
accordance  with  section  735(a)(2)(A)  of 
the  Actv  This  request  was  granted  on 
August  23, 1985,  and  our  final 
determination  was  postponed  until  not 
later  than  December  18. 1985  (50  FR 
35285). 

We  conducted  verifications  in  Sri 
Lanka  of  the  Ravi  and  Harris  responses 
during  the  week  of  August  19, 1985. 
Verification  of  the  Animal  By-Products 
Corporation's  responses  took  place  in 
the  PRC  between  October  7-12, 1985. 

As  required  by  the  Act,  we  afforded 
interested  parties  an  opportunity  to 
submit  oral  and  written  comments,  and 
on  November  8. 1985,  a  public  hearing 
was  held  to  allow  parties  to  address  the 
issues  arising  in  this  investigation. 

On  November  18, 1985,  the  Animal  By- 
Products  Corporation  submitted  a 
proposal  for  suspension  of  this 
investigation.  The  Department  was 
unable  to  accept  this  proposed 
suspension  agreement  because  it  was 
not  filed  on  a  timely  basis  and  did  not 
meet  the  statutory  requirements  of 
section  734(e)  of  the  Act. 

We  have  determined  that  the  PRC  is  a 
state-controUed-economy  country  for 


the  purpose  of  this  investigation.  This  is 
further  discussed  under  the  "Foreign 
Market  Value"  section  of  this  notice. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are' natural  bristle  paint 
brushes  and  brush  heads  as  currently 
provided  for  in  item  750.65  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 

The  period  of  investigation  is  from 
September  1984,  through  February  1985. 

Fair  Value  Comparison 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  United  States  price 
with  the  foreign  market  value  based  on 
prices  of  similar  merchandise  sold  to 
unrelated  purchasers  in  Sri  L,anka  and 
the  weighted-average  price  of  imports  of 
similar  merchandise  into  the  United 
States. 

United  States  Price 

We  used  the  purchase  price  of  the 
subject  merchandise  to  represent  United 
States  price  because  the  merchandise 
was  sold  to  unrelated  purchasers  prior 
to  its  importation  into  the  United  States. 
We  calculated  the  purchase  price  of  the 
subject  merchandise,  as  provided  in 
section  722(b)  of  the  Act,  based  on  the 
C.LF.,  packed  prices  net  of  discounts  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  insurance,  brokerage  and  handling 
charges  in  the  PRC,  ocean  freight  and 
marine  insurance.  In  accordance  with 
the  policy  set  forth  in  recent  final 
determinations  involving  state- 
controlled-economy  countries,  including 
Carbon  Steel  Wire  Rod  from  Poland,  (49 
FR  29434  (1984)).  we  based  foreign 
inland  freight  and  insurance  on  charges 
incurred  for  similar  services  in  a  "non- 
state-controUed-econmy"  country.  We 
based  those  charges  denominated  in 
Renminbi  Yuan  (RMB)  on  costs  for 
similar  services  in  Sri  Lanka. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  used  the  home  market  prices 
and  costs  of  Sri  Lankan  paint  brush 
producers  and  the  weighted-average 
price  of  brush  imports  into  the  United 
States  to  determine  foreign  market 
value.  Petitioner  alleged  that  the  PRC  is 
a  "state-controlled-economy"  country 
and  that  sales  of  the  subject 
merchandise  in  that  country  or  to  third 
countries  do  not  permit  a  determination 
of  foreign  market  value  under  section 
773(a)  of  the  Act.  After  an  analysis  of 
the  PRC's  economy  and  consideration  of 
the  brief  submitted  by  the  parties,  we 


determined  that  the  PRC  is  a  "state- 
controlled-economy"  country  for 
purposes  of  this  investigation.  For  a 
further  discussion  of  this  issue,  see  the 
Department's  response  to  respondent's 
comment  2. 

As  a  result,  section  773(c)  of  the  Act 
requires  us  to  use  price  of  sales  in  the 
home  market  or  to  other  countries,  or 
the  constructed  value,  of  such  or  similar 
merchandise  of  a  "non-state-controlled- 
economy"  country.  Section  353^a)  of 
our  regulations  establishes  a  preference 
for  foreign  market  value  based  upon 
prices  at  which  similar  merchandise  is 
sold  for  consumption  in  the  home 
market  of  that  country,  or  to  other 
countries,  including  the  United  States. 
Section  353.8(b)  further  provides  that  to 
the  extent  possible,  we  should 
determine  foreign  market  value  on  the 
basis  of  prices  in  a  "non-state- 
controUed-economy"  country  that  is  at  a 
stage  of  economic  development 
comparable  to  the  country  with  the 
state-controlled  economy. 

After  an  analysis  of  the  countries  that 
produce  natural  bristle  pain  brushes,  we 
determined  that  Sri  Lanka  would  be  an 
appropriate  surrogate  since  it  is  at  a 
level  of  economic  development 
comparable  to  the  PRC  Accordingly,  we 
mailed  questionnaires  to  the  two  known 
Sri  Lankan  producers  of  paint  brushf^ 
Harris,  Ltd.  and  Ravi  Industries.  Ltd., 
and  received  responses  from  these  two 
companies  on  May  28  and  July  28. 1965. 
respectively. 

After  reviewing  the  Harris  and  Ravi 
responses,  we  determined  that  while  the 
Sri  Lankan  merchandise  is  similar  to  a 
portion  of  the  Chinese  merchandise 
subject  to  this  investigation,  it  is  not 
similar  to  a  significant  percentage  of  the 
Chinese  brushes  exported  to  the  U.S.  In 
particular,  it  cannot  be  considered 
similar  to  Chinese  "chip"  brushes. 
Section  771(16)  of  the  statute  defined 
"such  or  similar  merchandise"  as 
follows,  in  the  order  of  preference,  as: 
"(A)  The  merchandise  which  is  the 
subject  of  an  investigation  and  other 
merchandise  which  is  identical  in 
physical  characteristics  with,  and  was 
produced  in  the  same  country  by  the 
same  person  as.  the  merchandise,"  or 
"(B)  merchandise  (i)  produced  in  the 
same  country  and  by  the  same  person  as 
the  merchandise  which  is  the  subject  of 
the  investigation,  (ii)  like  that 
merchandise  in  component  material  or 
materials  and  in  the  purposes  for  which 
used,  and  (iii)  approximately  equal  in 
commerical  value  to  that  merchandise," 
or  "(C)  merchandise  (i)  produced  in  the 
same  country  and  by  the  same  person 
and  of  the  same  general  class  or  kind  as 
the  merchandise  which  is  the  subject  of 
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the  investigation,  (ij)  like  that 
merchandise  in  the  purposes  for  which 
used,  and  (iii)  which  the  administering 
authority  determines  may  reasonably  be 
compared  with  that  merchandise." 

Based  on  our  analysis  of  the  Sri 
Lankan  and  Chinese  merchandise,  we 
have  determined  that,  with  respect  to 
Chinese  chip  brushes,  the  Sri  Lankan 
product  cannot  be  satisfactorily 
categorized  under  deHnitions  (A],  (B),  or 
(C)  above.  The  black  bristle  paint 
brushes  produced  in  Sri  Lanka  do  not 
satisfy  the  criteria  under  (A)  because 
they  are  not  physically  identical  to  the 
chip  brushes.  The  Chinese  chip  brushes 
are  made  with  significantly  fewer 
bristles  and  cheaper  wooden  handles. 
The  Sri  Lankan  brushes  also  fail  to 
satisfy  the  criteria  under  (B]  and  (C) 
because  they  are  not  like  the  Chinese 
merchandise  in  the  purposes  for  which 
they  are  used.  While  Sri  Lankan  brushes 
(like  the  non-chip  Chinese  brushes]  are 
used  to  apply  paint,  stain  and  varnish, 
the  Chinese  chip  brushers  are  used 
extensively  in  the  industrial  market  to 
remove  chips  and  other  scrap  generated 
during  machining  operations,  and  to 
apply  lubricants,  glue  and  other 
adhesives. 

Therefore,  having  determined  that  the 
Sri  Lankan  merchandise  is  not  such  or 
similar  to  the  Chinese  chip  brushes,  for 
purposes  of  our  fair  value  comparisons 
with  respect  to  chip  brush  sales,  we 
based  foreign  market  value  on  the 
weighted-average  F.A.S.  price  of 
brushes,  both  chip  and  non-chip, 
imparted  into  the  United  States.  We 
considered  this  "basket"  information, 
the  most  specific  information  on  world 
chip  brush  prices  compiled  by  the 
Department,  to  be  the  best  information 
available.  We  were  not  able  to  base 
foreign  market  value  for  chip  brushes  on 
the  sales  of  a  surrogate  or  upon 
constructed  value,  as  provided  in 
section  773(c)  of  the  Act,  because  we 
first  received  information  from 
respondent  indicating  it  sold  chip 
brushes  in  its  supplemental  response  of 
August  28, 1985. 

For  purposes  of  our  fair  value 
determination  with  respect  to  shipments 
of  brushes  other  than  chip  brushes,  we 
based  foreign  market  value  on  the 
delivered,  packed,  home  market  selling 
prices  of  sales  by  Harris,  Ltd.  to  its 
unrelated  customers  in  Sri  Lanka.  For 
purposes  of  this  determination,  we 
disregarded  the  selling  prices  of  Ravi 
Industries,  Ltd.,  pursuant  to  $  353.22(b) 
of  the  regulations  (19  CFR  353.22(b)). 
since  all  home  market  sales  by  this 
company  were  made  to  a  related 
distributor  in  Sri  Lanka.  We  made 
deductions  for  inland  freight  and 


insurance  and  discounts.  We  made 
adjustments  for  differences  in  credit 
terms  aad  advertising  expenses  in 
accordance  with  §  353.15  of  the 
regulations  (19  CFR  353.15). 

We  also  made  adjustments  for  known 
differences  in  the  physical 
characteristics  of  the  merchandise 
based  on  costs  of  materials  and  labor  in 
Sri  Lanka,  in  accordance  with  §  353.16 
of  the  Commerce  Regulations.  We  used 
PRC  inputs  furnished  by  the  Wuxi, 
Shanghai  and  Lan  Xi  Brush  Factories    . 
and  the  Shanghai  Bristle  and  Brush 
Factory,  since  the  brush  styles  included 
in  our  final  calculations  were  produced 
at  these  locations.  With  regard  to 
materials,  we  made  adjustments  for 
differences  in  bristle  and  ferrule  weight, 
timber  usage,  epoxy  and  nails.  We 
disregarded  in  our  adjustments  any 
costs  for  materials  purchased  by  Harris 
from  related  companies  because  there 
was  no  evidence  that  such  purchases 
were  made  at  arm's  length.  For  these 
adjustments,  we  used  Ravi's  purchases 
of  materials  from  unrelated  sources. 
Since  packing  was  identical  in  the  two 
markets,  no  adjustment  was  made  for 
this  expense. 

Petidoner's  Comments 

Comment  1.  Petitioner  argues  that  the 
Department  should  make  a  flnal 
afHrmative  determination  that  critical 
circumstances  exist.  There  is  a  history 
of  dumping  as  evidenced  by  a  Canadian 
finding  of  dumping  for  natural  bristle 
paint  brushes  from  the  PRC  in  October, 
1984.  With  regard  to  the  second  prong  of 
the  test,  whether  there  have  been 
massive  imports  over  a  ralatively  short 
period,  petitioner  points  out  that:  (1)  The 
import  penetration  ratios  for  PRC 
brushes  have  increased  from  1982  to 
1984;  (2)  imports  from  the  PRC  have 
suited  recently:  (3)  recent  imports  are 
significantly  above  the  average 
calculated  over  the  last  three  years;  (4) 
there  are  no  seasonal  factors. 

DOC  Response.  We  agree  that  critical 
circumstances  exist  in  this  case.  See  the 
section  of  this  notice  entitled 
"Affirmative  Determination  of  Critical 
Circumstances". 

Comment  2.  Petitioner  requests  that 
the  Department  calculate  deductions 
from  United  States  price  in  accordance 
with  Departmental  practice.  Specifically, 
for  ocean  freight  petitioner  cites  to  the 
Departmental  practice  of  verifying  that 
rates  charged  by  COSCO.  the  PRC  state- 
owned  carrier,  are  commensurate  with 
rates  charged  by  "non-state-controlled- 
economy"  carriers  and  requests  that  we 
do  the  same  in  this  case.  Moreover, 
because  brokerage  and  handling  charges 
are  included  in  COSCO's  ocean  freight 
rate,  that  rate  should  exceed  the  "non- 


state-controlled-economy"  carrier  rate 
and  if  it  doesn't,  brokerage  and  handling 
charges  incurred  by  Sri  Lankan 
producers  on  their  export  shipments 
should  be  deducted  from  United  States 
price.  Finally,  for  inland  freight, 
petitioner  requests  that  we  use  the  cost 
per  mile  for  inland  freight  in  Sri  Lanka. 

DOC  Response.  Only  two  of  the 
shipments  were  transported  on  PRC  flag 
vessels,  the  remainder  being  shipped  on 
vessels  from  "non-state-controlled" 
countries.  The  fees  paid  to  COSCO  and 
the  China  Foreign  Vessel  Agent 
Company  for  shipments  on  vessels  from 
"non-state-controlled"  countries 
included  both  port  charges  and  ocean 
freight  rates. 

Iherefore,  since  both  rates  include 
brokerage  and  handling,  there  is  no  need 
to  calculate  these  charges  based  on 
costs  of  similar  services  in  Sri  Lanka. 
We  verified  that  the  fees  charged  by 
COSCO  were  comparable  to  those 
charged  by  carriers  from  "non-state- 
controlled"  countries.  Inland  freight 
deductions  were  calculated  using  the 
per  mile  cost  of  inland  freight  in  Sri 
Lanka. 

Comment  3.  Petitioner  agrees  with  the 
Department's  selection  of  Sri  Lanka  as 
the  appropriate  surrogate  and  argues 
that  the  Sri  Lankan  producers'  home 
market  prices  should  be  preferred  to 
their  export  prices  as  the  basis  for 
calculating  foreign  market  value.  In 
regard  to  the  two  Sri  Lankan  producers 
from  whom  the  Department  obtained 
home  market  prices,  Ravi  and  Harris,  aL' 
the  domestic  sales  of  Ravi  were  to  a 
related  distributor.  As  a  result, 
petitioner  claims  that  these  prices 
cannot  be  used  because  there  is  no  way 
to  demonstrate  that  they  are  comparable 
to  those  that  would  be  charged  to 
unrelated  customers.  Therefore, 
petitioner  argues  that  the  prices  charged 
by  Ravi's  distributor  and,  preferably,  the 
prices  charged  by  Harris,  who  sells 
directly  to  unrelated  purchasers  in  the 
home  market,  should  be  used  as  the 
basis  for  calculating  foreign  maricet 
value. 

DOC  Response.  We  agree  that  the 
home  market  prices  for  similar 
merchandise  charged  by  a  producer  in  a 
market  economy  at  a  comparable  level 
of  economic  development  to  the  state- 
controlled  economy  in  question  are 
preferred  to  the  export  prices  of  that 
surrogate  producer  for  purposes  of 
calculating  foreign  market  value.  (See 
Carbon  Steel  Plate  from  Romania;  Final 
Results  of  Administrative  Review  of 
Suspension  Agreement,  49  FR  12292 
(1984)).  Therefore,  we  have  compared 
the  Sri  Lankan  home  market  prices  for 
paint  brushes  to  the  prices  charged  for 
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PRC  paint  bru&hea.  Because  one  of  the 
Sri  Lankan  producers  that  cespondsd  to 
our  questionnaire  made  sales  directly  to 
related  customers  (Ravi)  and  we  do  not 
have  information  necessary  tamaite 
cireumstances-oT-aale  adjustments  to  the 
prices  charged  by  RavL'»  distributor,  we 
disregarded  this  producer's  prices  to  its 
related  distributor.  Accopdingly.  we 
based  foreign  market  value  for  paint 
brushes  on  home  market  sales- 1»  the 
unrelated  customers  ofHarris^ 

As  discussed  elsewhere  In  this  notice, 
we  have  determined  that  the  paint 
brushes  sold  in  Sri  Lanka  are  not  similar 
to  the  chip  brushes  sold  by  the  PRC  in 
the  United  States.  Therefore,  we 
developed  an  alternative  measure  for 
foreign  market  value  for  the  chip 
brushes,  the  weighted-average  price  of 
imports  to  the  United  States  from 
countries  other  than  the  PRC. 

Comment  4.  Petitioner  contends  that 
unless  the  Depaitment  ha»  verified:  (1) 
The  existence  and  percentage  rates  of 
quantity  discounts- claimed  by 
respondent  for  the  PRC's  sales  in  the 
U.S.  and  (2)  that  the  discounts  are 
consistently  applied  and  justifiable  on 
the  basis  of  a  real  cost  savings  for 
volume  production  and/or  sale,  then  no 
adjustments  to  foreign  market  value 
should  be  made  for  quantity  discounts. 

DOC  Response.  We  verified  that 
discounts  were  actually  given, on 
various  PRC  sales  based  on,  inter  alia, 
the  quantity  ordered  and  the  length  of 
time  that  the  U.S.  purchaser  had  been  a 
customer.  Consistent  with  our  practice, 
we  used  the  price  net  of  discounts  for 
United  States  price. 

As  we  did  not  request  information 
relative  to  specific  sales  by  Harris  in  its 
home  market,  we  did  not  compare  PRC 
paint  brush  sales  to  sales  of  comparable 
quantities  in  Sri  Lanka.  Instead,  we 
relied  upon  standard  prices  listed  for  the 
various  brush  sizes^  which  we  verified 
were  the  actual  prices  charged  in  the 
home  market.  We  verified  that  Harris 
offered  a  wholesaler  discount  and  that 
the  discount  was  given  on  over  80 
percent  of  Harris'  sales  during  the 
period  for  which  we  gathered 
information.  Therefore,  also  consistent 
with  our  practice,  we  based  foreign 
market  value  for  paint  brushes  on  prices 
net  of  the  weighted-average  discount 
given  on  Harris'  home  market  sales 
during  the  period  of  investigation. 

For  chip  brushes,  because  we  used 
import  statistics,  no  adjustment  was 
made  to  foreign  market  value  for 
quantity  discounts. 

Comment  5.  Petitioner  urges  the 
Department  to  reject  respondent's  claim 
for  a  level-of-trade  adjustment  because 
respondent  has  not  demonstrated  that 


different  costs  are  incurred  in  selling  at 
the  wholesale  and  retail  levels. 

DOC  Response.  We  agree.  No 
evidence  has  been  submitted 
demonstrating  that  there  are  differing 
costs  associated  with  selling  paint 
bnishes  at  different  levels  of  trade  in  Sri 
Lanka.  See  respondeot'^  comment  8  and 
the  I!}epartment'8  response  theceta  Also, 
no  level-of-trade  adjustment  was  made 
for  sales  of  chip^ru&hes. 

Comment  6.  Petitioner  contends  that 
there  is  no  evidence  that  the  Sri  Lankan 
producers  incur  easts  for  wacraoties^ 
guarantees  or  technical  assistance. 
Therefore,  foreign  market  value  should 
not  be  adjusted  for  these  circumstances 
of  sale. 

DOC  Response.  We  have  not  made 
circumstance  of  sale  adjustments  for 
warranties,  guarantees  or  technical 
assistance  because  the  Sri  Lankan 
producer^  whose  home  market  paint 
brush  prices  we  have  used,  did  not  incur 
these  types  of  expenses.  Circumstances 
of  sale  adjustments  were  made  to 
account  for  direct  advertising  expenses 
incurred  by  Harris  and  diSesences  in  the 
credit  terms  offered  by  the  Sri  Lankan 
and  PRC  producers  on  paintbrush  sales. 

No  circumstances-of-sale  adjustments 
were  made  for  chip  brushes  because  we 
did  not  have  the  necessary  information 
to  adjust  the  prices  of  imports  to  the 
United  States  from  other  countries. 

Comment  7.  Petitioner  contends  that 
there  is  no  evidence  of  significant 
differences  between  the  grades  of  bristle 
used  by  the  PRC  producers  as  opposed 
to  the  Sri  Lankan  producers,  nor  that  the 
bristle  used  in  Sri  Lanka  has  undergone 
further  processing.  Therefore,  no 
adjustments  for  differences  in  quality  of 
the  bristle  should  be  made  to  the  per 
unit  price  of  bristle  in  Sri  Lanka. 
Moreover,  apeciHc  deductions  requested 
by  respondent  to  account  for  the  fact 
that  Harris  purchases  its  bristle  from  its 
UJC.  parent  should  not  be  allowed 
because  they  have  not  been  quantified 
or  verified. 

DOC  Response.  The  paint  brushes 
produced  by  Ravi  and  Harris  have 
almost  identical  physical 
characteristics.  For  the  reason*  stated  in 
the  "Foreign  Market  Value"  section,  we 
have  used  the  costs  of  bristle  to  Ravi, 
the  Sri  Lankan  producer  who  purchases 
bristles  directly  from  unrelated 
suppliers,  to  make  adjustments  for  the 
differing  amounts  of  bristle  contained  in 
the  Sri  Lankan  and  PRC  paint  brushes. 
Therefore,  any  additional  costs  that  may 
be  built  into  Harris's  bristles  do  not 
affect  our  calculations.  For  bristles 
purchased  by  Ravi,  we  verified  that  no 
further  processing  is  done  to  the  bristles 
and,  thus,  no  adjustment  is  warranted  in 
this  regard.  Also,  no  adjustment  has 


bcea  Bade  for  diSercnees  in  the  grade 
•£  krisde  used  by  Ravi  and  the  PKC 
producers  in  their  peint  brushes  because 
noevideiee  was  submitted  to 
demonstrate  that  any  difference  in 
grades  used  by  Ravi  nsidted  in  difiereot 
costs. 

No  adfBStments  were  made  for  any 
di£f»ences  in  the  physical  ^ 

characteristics  of  chip  brushes. 

Comment  8.  Petitioner  ai^gues  that  no 
adfusdnent  should  be  made  to  the  prices 
of  Sri  Lank.sn  brushes  to  account  for 
differences  in  the  physical 
characteristics  of  the  ferrules  used  by 
tlie  PRC  producers,  ui  ihe  case  of  Harris, 
who  purchases  ferrules  from  its  UX 
parent,  the  specific  deductions  called  for 
by  respondent  have  not  been  quantified 
or  verified.  For  Ravi,  who  purchases 
nickei-plated  ferrules  from  Italy,  neither 
the  cost  nor  the  amount  of  ItaUan  raw 
materials  or  labor  inputs  associated 
with  nickef-plating  is  known.  In  die        "j 
petitioner's  view,  even  if  diese  wen 
known,  comparing  Kalian  costs  to  the 
labor-intensive  methods  of  production  in 
the  PRC  would  likely  require  an  upward 
rather  flian  downward  adjustment  to 
foreign  market  value.  Moreover,  by 
respondent's  admissicn,  nickel-plating  is 
an  inexpensive  process  and.  hence, 
could  be  disregarded  as  an  insignificant 
adjustment.  Finally,  the  Sri  Lankan 
producers'  decision  to  import  ferrules 
and  thereby  incur  additional  costs  of 
transportation,  freight  and  insurance 
reflects  responses  to  economic  forces 
operating  in  a  free  market  The  PRC 
producers'  decision  to  produce  the 
ferrules  themselves  was  not  a  result  of 
such  forces.  Therefore,  the  SAirrogates' 
choice  should  be  recognized  and  no 
adjustments  should  be  made  to  reflect 
the  potentially  higher  costs  of  importing 
ferrules. 

DOC  Response.  We  have  used  the 
prices  paid  by  Ravi  for  its  ferrules  in 
examining  whether  adjustments  based 
upon  differences  in  the  types  of  ferrules 
used  for  paint  bnishes  are  appropriate. 
Thus,  there  was  no  need  to  consider  the 
specific  adjustments  to  the  prices  paid 
by  Harris.  The  ferrules  used  by  Ravi  are 
nickel-plated  whereas  some  of  the  PRC 
brushes  have  tin-plated  ferrules.  Ideally, 
any  adjustment  for  these  physical 
dilTerences  in  the  merchandise  would  be 
made  by  comparing  the  prices  Ravi  paid 
for  tin-plated  ferrules.  However,  Ravi 
did  not  use  the  tin-plated  ferrules. 

We  did  not  seek  material  or  labor 
input  information  or  costs  from  the 
Italian  ferrule  producers  to  ascertain  or 
value  the  differences  in  physical 
characteristics  between  their  feiTules 
and  the  PRC  ferrules.  Our  reason:  for 
not  doing  so  are  twofold.  Italy  would  not 
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be  considered  at  a  comparable  level  of 
economic  development  to  the  PRC  and. 
hence,  a  revaluation  along  the  lines 
offered  by  petitioner  [i.e.,  one  taking 
into  account  the  labor-intensive 
production  methods  in  the  PRC)  would 
be  inappropriate. 

Therefore,  the  adjustment  we  have 
made  to  account  for  physical  differences 
in  the  ferrules  used  by  Ravi  and  the  PRC 
producers  for  paint  brushes  reflects  only 
the  weight  differences  in  the  ferrules. 
Because  the  type  of  plating  can  affect 
the  weight  of  the  ferrule,  this  adjustment 
may  account,  in  part,  for  different  costs 
of  using  nickel-plated  and  tin-plated 
ferrules. 

Comment  9.  Petitioner  believes  that 
PRC  brush  producers  import  timber  for 
manufacture  of  brush  handles.  If  so,  the 
cost  of  the  handles  is  easily  identified 
and  should  exceed  the  cost  of  timber  to 
Sri  Lankan  producers  because  of  the 
additional  charges  for  transportation. 

DOC  Response.  We  verified  that  the 
timber  used  by  the  PRC  brushmakers  for 
the  Shanghai  and  Jiangsu  branches  is 
&om  domestic  sources. 

Comment  10.  Petitioner  claims  that  the 
Department  must  use  labor  hours 
reported  in  the  PRC  response  rather 
than  the  actual  labor  hours  verified  for 
certain  styles  of  brushes  for  computing 
costs  related  to  differences  in  physical 
characteristics.  The  response  appears  to 
report  total  labor  hours  per  brush  style. 
Worksheets  from  verification,  however, 
report  labor  input  in  working  days  per 
unit  of  brushes.  These  were  converted 
by  the  Department  to  a  total  amount  for 
labor  input  by  multiplying  the  number  of 
days  by  the  number  of  hours  in  an 
average  working  day,  i.e.,  eight  hours. 
Because  the  average  working  day  may 
exceed  eight  hours  the  Department 
should  rely  on  the  standard  labor  hour 
total  reported  in  the  response. 

DOC  Response.  We  disagree.  In 
making  adjustments  for  physical 
differences  in  the  characteristics  of  Sri 
Lankan  and  PRC  paint  brushes,  we  have 
used  the  actual,  verified  labor  hours  of 
the  Shanghai  Branch  in  our  final 
determination  because  these  numbers 
were  supported  by  accounting  records 
and  daily  production  reports.  The  data 
shown  in  tiie  accounting  records  does 
not  represent  total  labor  hours.  Rather, 
these  number  represent  total  working 
days  per  10,000  units.  The  Department 
multiplied  the  number  of  days  by  the 
verified  average  number  of  hours  in  a 
workday.  We  also  divided  by  ten  to 
convert  labor  hours  per  10.000  units  to 
labor  hours  per  1000  units. 

Respondent's  Conunents 

Comment  1.  Respondent  urges  the 
Department  to  find  that  critical 


circumstances  are  not  present  in  this 
case.  Specifically,  imports  from  the  PRC 
should  not  be  considered  massive  over  a 
relatively  short  period  because 
increased  imports  following  the  filling  of 
the  petition  are  explained  by  seasonal 
factors,  and  because  the  increase  in 
imports  from  the  HlC  is  consistent  with 
import  growth  from  other  suppliers. 
Furthermore,  Congress  intended  the 
critical  circumstances  remedy  to  be  used 
in  situations  where  the  domestic 
industry  is  badly  injured  by  large 
volumes  or  a  surge  of  imports  and  to 
deter  exporters  from  shipping  large 
quantities  before  the  preliminary 
determination  and  thereby  circumvent 
the  law.  Respondent  claims  that  neither 
of  these  considerations  are  present  in 
this  case  because  the  ITC  only  reached 
a  preliminary  determination  of  threat  of 
material  injury  and  because  significant 
quantities  of  the  post-petition  imports 
were  purchased  directly  by  petitioner's 
members  of  through  importers  who  are 
primarily  suppliers  to  petitioner's 
members.  Finally,  the  overwhelming 
majority  of  post-petition  imports  were 
ordered  prior  to  the  filing  of  the  petition 
and  could  not  constitute  in  any  way 
stockpiling  of  inventories  or  an  attempt 
to  circumvent  the  intent  of  the  law. 

DOC  Response.  As  explainted  in  the 
section  of  this  notice  entitled 
"Affirmative  Determination  of  Critical 
Circumstances",  the  Department  based 
that  determination  on  its  standard 
analysis  of  recent  import  statistics. 
Based  on  that  analysis,  we  found  that 
imports  increased  significantly  following 
the  filing  of  the  petition,  and  that  recent 
imports  are  significantly  above  average 
imports  calcualted  over  the  last  three 
years.  Furthermore,  seasonality  is  not  an 
issue  because,  by  the  respondent's  own 
admission,  the  bulk  of  the  shipments  are 
of  chip  brushes.  TTiough  there  were 
instances  of  post-petition  imported  that 
had  been  ordered  prior  to  the  filing  of 
the  petition,  three  of  these  orders  were 
quite  large  and  occurred  within  two 
weeks  of  the  filing.  Thus,  there  is 
evidence  that  stockpiling  may  have  been 
untertaken  in  an  attempt  to  circumvent 
the  intent  of  the  law. 

Comment  2.  Respondent  claims  that 
the  most  appropriate  measure  of  foreign 
market  value  for  PRC  brushes  is  home 
market  prices  in  the  PRC.  In 
respondent's  view,  the  current  economic 
climate  in  the  PRC  generally  and  the 
business  practices  of 'the  Animal  By- 
products Corporation  particularly, 
render  the  use  of  a  surrogate 
unnecessary  and  inappropriate  because 
the  PRC  economy  is  not  state  controlled 
within  the  meaning  of  section  773(c)  of 
the  ActAccording  to  the  respondent, 
information  submitted  by  the  Animal 


By-Products  Corporation  establishes 
that  costing  of  materials  and  labor  are 
done  in  PRC  factories,  that  usual  and 
normal  markups  over  cost  of  production 
are  taken  by  the  factories  and  the 
relevant  branches,  that  charges  such  as 
ocean  fi-eight  A  insurance  are  at 
prevailing  rates  and  that,  in  an  overall 
sense,  at  least  the  brush  business  in  the 
PRC  operates  on  free  market  principles. 

DOC  Response.  We  are  not  persuaded 
that  the  PRC  economy  as  a  whole  or  the 
PRC  brush  producing  entities,  in 
particular,  operate  under  economic 
forces  which  would  permit  a 
determination  of  foreign  market  value 
on  the  basis  of  home  market  prices  or 
costs.  The  information  submitted  by 
respondent  does  not  demonstrate  that 
the  quantities  and  prices  of  inputs  to 
brushes,  including  capital  and  labor,  are 
not  centrally  controlled.  Nor  has 
respondent  demonstrated  that  the 
quantities,  styles  and  prices  of  PRC 
brushes  are  not  in  accordance  with 
centrally-set  goals.  Also,  there  is  no 
evidence  that  home  market  prices  of 
brushes  in  the  PRC  are  affected  by 
competition  among  PRC  producers  of 
brushes  or  substitute  products  or 
imports.  Finally,  no  information  was 
presented  regarding  the  convertibility  of 
the  Renminbi,  the  national  current  of  the 
PRC.  a  factor  which  the  Department 
takes  into  account  in  determining 
whether  an  economy  can  be  treated  as 
non-state  controlled  for  purposes  of  an 
antidumping  duty  proceeding. 

Comment  3.  Assuming  a  surrogate 
measure  of  foreign  market  value  was 
necessary,  respondent  argues  that  it 
would  be  more  appropriate  to  select  a 
number  of  major  brush  producing 
countries,  including  Taiwan  and  Korea, 
for  pricing  comparisons.  Such  an 
approach  is  provided  for  expressly  in 
section  773(c)  of  the  Act.  whereas  the 
criterion  of  economic  comparability  is 
an  administrative  construct  created  by 
regulation  rather  than  law.  Respondent 
claims  that  by  choosing  surrogate 
countries  at  a  comparable  level  of 
economic  development  the  Department 
limited  itself  to  producers  that  are 
insignificant  in  worldwide  production. 

DOCRespone.  As  respondent  has 
recognized.  §  353.8(b)  of  our  regulations 
provides  that  in  investigations  involving 
state-controlled  economies,  foreign 
market  value  "shall  be  determined,  to 
the  extent  possible,  fi-om  the  prices  or 
costs  in  a  'non-state-controUed- 
economy'  country  or  countries  at  a  stage 
of  economic  development  comparable  to 
the  'state-controlled-economy'  country 
from  which  the  merchandise  is 
exported."  In  accordance  with  this 
regulation  we  have, used  paint  brush 
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prices  in  Sri  Lanka,  a  country  we  have 
determined  to  be  at  a  level  of  economic 
development  comparable  to  this  PRC. 
As  discussed  above,  because  the  Sri 
Lunkan  product  is  not  similar  to  the  PRC 
chip  brushes,  we  have  used  the 
weighted-average  prices  of  imports  into 
the  United  States  for  calculating  foreign 
market  value  for  chip  brushes.  While  the 
Act  does  not  dictate  a  preference  for 
choosing  countries  at  a  comparable 
level  of  economic  development  to  act  as 
surrogates,  it  was  clearly  within  the 
Department's  authority,  and  a 
reasonable  exercise  thereof,  to 
incorporate  this  preference  in  its 
regulations.  The  antidumping  duty 
statute  consistently  provides  for  a  fair 
value  comparison  between  such  or 
similar  merchandise,  and  it  allows 
several  adjustments  to  ensure  that  the 
merchandise  sold  in  different  markets 
does  not  differ  in  ways  that  may  affect 
the  differences  in  its  price.  In 
promulgating  section  353.8(b),  the 
Department  recognized  that  sales  of 
comparable  merchandise,  at  comparable 
terms,  were  more  likely  to  occur  in 
countries  at  equivalent  stages  of 
development.  Resondent  does  not 
dispute  that  Sri  Lanka  is  at  a 
comparable  level  of  economic 
development. 

Comment.  Respondent  contends  that 
the  inappropriateness  of  Sri  Lanka  as  a 
surrogate  is  further  demonstrated  by  the 
particular  characteristics  of  the  Sri 
Lankan  producer  investigated.  In 
particular,  for  one  Sri  Lankan  producer 
(Ravi)  all  home  market  sales  are  made 
to  a  related  distributor  who,  in  turn, 
sells  to  unrelated  retailers.  The  prices 
charged  to  the  distributor  cannot  be 
used  absent  a  showing,  which 
respondent  believes  cannot  be  made, 
that  the  same  prices  would  be  charged 
to  unrelated  purchasers.  Moreover, 
although  prices  to  retailers  were 
obtained,  no  information  was  provided 
on  discounts,  credit  expenses,  and 
freight  or  insurance. 

For  the  second  Sri  Lankan  producer 
(Harris),  the  primary  materials  for  brush 
manufacture,  bristles  and  ferrules,  are 
obtained  from  its  parent  company  in  the 
U.K.  The  circumstances  under  which 
Harris  purchases  these  materials  raise 
the  prospect  that  Harris  home  prices  are 
inflated;  first  because  they  are  obtained 
at  transfer  prices  and,  second,  because 
of  the  additional  transportation  and 
duty  charges  incurred  in  importing  these 
materials.  As  a  result,  any  adjustments 
made  to  Harris'  home  market  prices  to 
account  for  differences  in  the  physical 
characteristics  of  the  marchandise 
would  reflect  these  additonal  layers  of 
costs. 


Finally,  for  both  Ravi  and  Harris,  the 
brushes  sold  in  Sri  Lanka  are  of  medium 
to  high  quality  for  the  application  of 
paint,  stain  and  varnish.  In  respondent's 
view,  these  cannot  be  considered  such 
or  similar  merchandise  to  the  "chip"  or 
industrial  brushes  which  constitute  the 
overwhelming  majority  of  the  PRC's 
sales  in  the  U.S.  because  of  the 
differences  in  components  and  purposes 
for  which  the  brushes  are  used.  Hence, 
the  Sri  Lankan  brushes  cannot  be  used 
for  comparison  puposes. 

In  summary,  respondent  asserts  that 
given  the  peculiarities  of  the  two  Sir 
Lankan  producers,  use  of  their  prices 
and  costs  without,  at  the  very  least, 
fundamental  and  extensive  accounting 
adjustments,  contradicts  Congressional 
intent  and  agency  rationale  for 
economically  comparable  merchandise 
comparisons. 

DOC  Response.  We  agree  that  the 
paint  brushes  sold  in  the  Sri  Lankan 
home  market  are  not  similar  to  the  chip 
brushes  sold  by  the  PRC  in  the  United 
States.  Therefore,  we  have  only  used  Sri 
Lankan  home  market  prices  for 
calulating  for  foreign  market  value  of 
paint  chip  brushes  sold  by  the  PRC  in 
the  United  States.  As  described 
elsewhere,  we  have  used  the  home 
market  prices  of  Harris,  who  does  sell  to 
a  related  distributor.  Also,  adjustments 
for  physical  differences  in  the  bristles 
and  ferrules  have  not  been  based  on 
Harris'  costs. 

Comment  5.  Respondent  argues  that  if 
Sri  Lankan  home  market  prices  are  used, 
an  adjustment  must  be  made  for 
differences  in  quantities  sold. 
Presumably,  Sri  Lankan  home  market 
sales  are  in  significantly  smaller 
quantities  than  the  PRC  export  sales. 
Also,  the  Sri  Lankan  producers  are 
essentially  paint  brush  assemblers. 
Although  quantity  discounts  are  not 
reflected  in  PRC  price  lists,  their  prices 
are  negotiated  individually  with  U.S. 
buyers  and  reflect  the  size  and  volume 
of  the  purchases.  Such  discounts  are 
based  on  economies  of  scale  achieved 
by  the  PRC  producers  and  their  totally 
integrated  production  process. 

DOC  Response.  An  adjustment  has 
been  made  to  Harris'  paint  brush  prices 
to  reflect  that  firm's  wholesaler 
discounts.  Discounts  given  on  PRC  sales 
have  also  been  deducted  from  United 
States  prices.  See  DOC  position  on 
petitioner's  comment  4. 

Comment  6.  If  Sri  Lankan  prices  are 
used  as  the  basis  for  foreign  madket 
value,  respondent  argues  that 
adjustments  for  difference  of 
circumstances  of  sales  must  be  made. 
Respondent  claims  that  the  Animal  By- 
products Corporation  incurs  no  direct 


selling  expenses  for  its  U.S.  sales, 
whereas  the  Sri  Lankan  producers 
extend  credit  and  incur  such  selling 
expenses  as  adverstising.  salesmen's 
salaries,  management  overhead  and 
expenses  and  travel  for  salesmen 

DOC  Response.  We  made 
circumstances  of  sale  adjustments  to 
account  for  differences  in  credit 
expenses  and  direct  advertising 
expenses  incurred  on  Sri  Lankan  paint 
brush  sales.  For  PRC  sales  where  the 
letters  of  credit  were  drawn  down  after 
shipment,  we  treated  this  period  as  the 
number  of  days  credit  was  outstanding 
and  applied  Harris'  short-term  cost  of 
borrowing  to  this  credit  period.  We 
adjusted  Harris'  prices  for  the  difference 
between  PRC  credit  expenses  and  credit 
expenses  incurred  by  Harris  based  on 
the  average  number  of  days  for  which 
Harris  extended  credit.  The  other  types 
of  expenses  allegedly  inciured  are  not 
considered  directly  related  to  Harris' 
sales  and,  hence,  no  adjustment  has 
been  made  for  these.  Also,  because 
weighted-average  F.A.S.  import  prices 
were  used  for  calculating  die  foreign 
market  value  of  PRC  chip  brushes,  no 
circumstances-of-sale  adjustments  were 
made. 

Comment  7.  Given  the  limited  nature 
of  the  Sri  Lankan  operations  and  the 
fact  that  the  Sri  Lankan  producers 
purchase  major  components,  such  as 
bristles  and  ferrules,  related  and/or 
foreign  suppliers,  respondent  claims  that 
adjustments  for  differences  in  the 
physical  characteristics  of  the  Sri 
Lankan  and  PRC  merchandise  should 
factor  out  costs  which  are  peculiarly 
and  solely  related  to  the  Sri  Lankan 
producers'  methods  of  procurement  and 
production  to  allow  differences  in  the 
physical  characteristics  of  the 
merchandise  to  be  adjusted  on  a 
comparable  cost  basis. 

DOC  Response.  In  making 
adjustments  for  differences  in  the  PRC 
and  Sri  Lankan  paint  brushes,  we  have 
relied  on  Ravi's  costs  for  bristles  and 
ferrules,  since  Ravi  purchases  these 
materials  from  unrelated  suppliers.  As 
explained  in  the  "Foreign  Market  Value" 
section  of  this  notice,  we  excluded  any 
costs  for  materials  purchased  by  Harris 
from  related  companies.  Therefore,  the 
issue  of  specific  adjustments  to  the 
Harris  prices  is  moot. 

In  regard  to  adjustments  to  Ravi's 
costs,  respondent  would  make  aiT 
adjustment  to  account  for  additional 
processing  of  bristle  in  Sri  Lanka.  The 
bristle  purchased  by  Ravi  undergoes  no 
additional  treatment,  as  claimed  by 
respondent,  and,  therefore,  no 
adjustment  is  necessary.  For  ferrules, 
respondent  would  have  us  factor  out  the 
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allegecDy  higher  resulting  from 
producing  ferrules  in  Italy  rather  than 
Sri  Lanka,  the  freight  and  insurance 
incurred  in  shipping  the  product  from 
ItaJy.  and  die  isiport  duties  and  other 
taxes  associated  with  importing  the 
ferrule.  We  disagree  diat  such 
a<^ustmeats  should  be  naade.  Ravi  chose 
to  purchase  ferrules  overseas  rather 
than  to  produce  iiiem  itself,  presumably 
lor  sound  basiness  reasons.  Therefore,  it 
is  reasonable  to  assume  that  use  of  the 
jxices  paid  to  Italian  ferrule  producers 
does  not  skew  or  inflate  the  cost  of 
components. 

Comment  8.  Respondent  claims  that 
Sri  Lankan  home  market  sales  are  to 
retailers  or  related  distributors  while 
PRC  sales  in  the  U.S.  are  to 
manufacturers  of  ioiporters.  For  this 
season,  respondent  requests  an 
adjustment  an  adjustment  for 
differences  in  levels  of  trade. 

DOC  Response.  We  have  not  made  a 
level  of  trade  adjustment  because  no 
evidence  has  been  provided  to 
demonstrate  that  different  costs  are 
incurred  in  selling  at  different  levels  of 
trade. 

Comment  9.  Respondent  argues  that 
retroactive  imposition  of  antidumping 
duties  under  the  critical  circumstances 
provision  of  the  Act  is  unconstitutional. 
Hits  prtrvision  allegedly  violates  the  due 
process  clause  of  the  Fifth  Amendment, 
under  the  "vagueness  doctrine."  The 
major  principle  of  the  vagueness 
doctrine  is  that  statutes  and  regulations 
which  purport  to  govern  conduct  must 
give  an  adequate  warning  of  what  they 
command  or  forgive. 

A  critical  circumstances 
determination  result  in  the  retroactive 
application  of  the  preliminary  margin,  to 
entries  beginning  90  days  prior  to  the 
preliminary  determination.  Respondent 
argues  that  this  violates  the  vagueness 
doctrine,  because  until  an  antidumping 
petition  is  filed  and  the  ITA  selects  a 
surrogate,  an  importer  purchasing  goods 
from  a  "state-controUed-economy" 
country  does  not  known  what  sales  will 
be  used  as  a  pricing  benchmark,  and 
thereby  lacks  any  ability  whatsoever  to 
know  if  the  purchases  being  made  are 
unlawful.  La^  at  less  than  fair  value,  or 
to  exercise  a  meaningful  choice  as  to  his 
conduct. 

DOC  Response.  Congress  enacted  the 
critical  circumstances  provisions  of  the 
antidumping  and  countervailing  duty 
law^^as  part  of  the  Trade  Agreements 
Acf  of  1979.  However,  the  Antidumping 
Act  of  1921  and  the  International 
Antidumping  Code  of  1967  also 
contained  retroactivity  provisions.  One 
of  the  purposes  of  the  critical 
circumstances  provisions  was  '^o  deter 
exporters  whose  merchandise  is  subject 


to  an  investigatian  from  circumventing 
the  intmt  of  the  law  by  increasing  their 
exports  to  die  United  States  during  the 
period  between  initiation  of  an 
investigatian  and  a  piehmiaary 
determination  by  Ae  authority."  HH. 
Rep.  No.  SSrS17.  geth  Cong..  1st  Seas.  63 
(1979).  The  Oepartment  has  further 
stated  that  "Ihie  retroactive  levymg  will 
serve  »»  necessary  and  effective 
warning  that  merchandise  subject  to 
United  States  antidumping  or 
countervailing  duty  investigations  may 
not  be  rushed  into  tiie  United  States  in 
order  to  avoid  passible  antidumping  or 
countervailing  (Cities."  Certain  Steel 
Products  fmm  Framce,  47f1i  356S6, 
35660  (1962^ 

"Hius.  both  Congress  and  the 
Department  view  the  initiation  of  an 
antidum^ng  duty  investigation  as 
sufficient  notice  that  the  subject 
merchandise  may  be  subject  to 
antidumpting  duties  in  the  future.  There 
is  no  reason  that  ^  initiation  serves  as 
notice  of  the  possible  imposition  of  a 
duty  deposit  rate  only  at  the  time  of  a 
preliminary  determination.  Section 
733(e^(2]  provides  that  liquidation  may 
be  suspended  retroactively  with  respect 
to  "unliquidated  entries  of  merchandise 
entered  .  .  .  on  or  after  the  date  which  is 
90  days  before  the  date  on  which 
suspension  of  liquidation  was  first 
ordered."  The  earliest  date  upon  which 
suspension  of  hqaidation  may  be 
ordered  in  an  antidumping  duty 
investigation  is  the  date  (^  the 
preliminary  determination,  which  occurs 
within  160  days  after  the  filing  of  the 
petition,  pursuant  to  section  733(b)(1)  of 
the  Act.  In  a  normal  antidumping 
investigation  where  critical 
circumstances  are  found  to  exist, 
suspension  of  liquidation  would  not 
begin  to  apply  until  at  least  70  days  after 
the  filing  of  ^e  petition,  or  50  days  after 
the  date  of  initiation. 

In  this  investigation,  the  preliminary 
determination  was  issued  on  July  29, 
1985,  and  the  notice  was  published  in 
the  Federal  Register  of  August  5, 1985. 
The  retroactive  suspension  of 
liquidation  applies  to  entries  90  days 
prior  to  the  date  of  publication,  or 
beginning  May  7, 1965.  This  date  is 
actually  77  days  after  the  filing  of  the 
petition,  and  57  day  after  the  date  of 
initiation,  and  53  days  after  publication 
of  the -notice  of  initiation. 

The  notice  of  initiation  was  therefore 
sufficient  notii:e  to  any  importer  of  the 
subject  merchandise  that  this 
merchandise  could  be  subject  to 
antidumping  duty  deposits,  under  either 
the  critical  circumstances  provisions  or 
the  normal  schedule  dictated  by  the  Act. 


Interest  Party  Coauneats 

Comment  1.  Wagman-Wolf.  Inc.,  an 
importer  of  brushes  from  the  PKC 
claims  that  the  Department  cannot  make 
an  affirmative  finding  of  critical 
circumstanoes  unless  it  has  conciaded 
that  imports  have  been  massive  over  a 
relatively  short  period  and  there  is 
reason  to  believe  (1)  massive  imports 
would  continue  or  recur  absent  the 
imposition  of  special  antiduaipiog  duties 
applied  retroactively;  {2)  the  massive 
imports  have  been  injuring  the  domestic 
industry;  and  (3)  the  recent  imports  were 
intended  to  circumvent  the  U.S. 
aantidumping  law  by  being  entered  prior 
to  the  Department's  preliminary 
detenninatian. 

With  respect  to  massive  imports,  the 
importer  notes  that  in  examining 
whether  imports  have  been  massive 
over  a  relatively  short  period,  imports  in 
the  second  quarter  of  1985  {following 
filing  of  the  petition  in  February) 
declined  from  the  prior  quarter  and  were 
not  significantly  greater  than  import 
levels  during  the  first  and  last  quarters 
of  1984.  The  relatively  high  level  of 
imports  in  July,  1985  should  not  be  seen 
as  leading  to  critical  circumstances 
because  import  levels  are  historically 
high  in  July  and  July,  1985  imports  are 
lower  than  July,  1984  hnports.  Moreover, 
the  brushes  which  entered  after  the 
filing  of  the  petition  were  generally 
ordered  long  before  the  filing  to  fill 
orders  placed  by  the  importers' 
customers,  a  standard  practice  in  the 
industry,  and  therefore,  did  not 
represent  an  attempt  to  circumvent  the 
law.  Also,  the  increase  in  imports  in  the 
first  quarter  of  1985  may  have  resulted 
from  the  need  to  r^enish  depleted 
stocks  occasioned  by  the  low  level  of 
shipments  arriving  in  prior  months.  An 
additional  reason  that  imports  increased 
was  the  sharp  decline  in  the  Renminbi/ 
dollar  exchange  rate.  The  exchange  rate 
has  now  stabilized  precluding  the 
possibility  of  imports  increasing  by 
substantial  amounts  in  the  futu.'^. 
Finally,  the  importer  claims  that  any 
perceived  surge  in  imports  most 
probably  resulted  from  petitioners'  own 
activities  as  they  are  substantial 
importers  as  well  as  customers  of 
importers. 

DOC  Response.  The  Department  has 
determined  that  critical  circumstances 
exist  See  the  sections  of  this  notice 
entitled  "Affirmative  Determination  of 
Critical  Circumstances"  and  the 
Department's  reponse  to  respondent's 
comment  1. 
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Affinnative  Detennination  of  Critical 
Circumstances 

Counsel  for  the  petitioner  alleged  that 
imports  of  natural  bristle  paint  brushes 
from  the  PRC  present  "critical 
circumstances."  Under  section  735(a)(3) 
of  the  Act,  "critical  circumstances"  exist 
if  we  determine  (1)  there  is  a  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  class  or  kind  of  the 
merchandise  which  is  the  subject  of  the 
investigation,  or  the  person  by  whom,  or 
for  whose  account,  the  merchandise  was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  its  fair  value; 
and  (2)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

For  a  preliminary  determination  under 
section  733(e)(1)  of  the  Act,  on  the  other 
hand,  we  determine  only  "whether  there 
is  a  reasonable  basis  to  believe  or 
suspect"  that  such  elements  are  present 
(emphasis  added.  The  standard  for  a 
final  affirmative  determination  is  more- 
stringent,  since  we  must  make  an  actual 
fmding  of  whether  the  necessary 
elements  exist. 

In  our  preliminary  determination  in 
this  case,  we  made  an  affirmative 
critical  circumstances  determination. 
We  found  a  reasonable  basis  to  believe 
or  suspect  that  imports  were  massive 
over  a  relatively  short  period,  and  that 
there  was  a  history  of  dumping  of  the 
class  or  kind  of  the  merchandise  which 
is  the  subject  of  this  investigation. 

For  purposes  of  this  final 
determination,  we  still  have  found  a 
history  of  dumping  in  the  United  States 
or  elsewhere  of  natural  bristle  brushes 
and  brush  heads  from  the  PRC.  In 
making  this  determination,  we  reviewed 
past  antidumping  findings  of  the 
Department  of  the  Treasury  as  well  as 
past  Department  of  Commerce 
antidumping  duty  orders.  We  also 
reviewed  the  antidumping  actions  of 
other  countries,  and  found  a  1984 
Canadian  antidumping  duty  order  issued 
on  natural  bristle  paint  brushes  from  the 
PRC. 

Since  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere,  we  do 
not  need  to  consider  whether  there  is 
reason  to  believe  or  suspect  that 
importers  of  this  product  know  or  should 
have  known  that  it  was  being  sold  at 
less  than  fair  value.  We  generally 
consider  the  following  concerning 
massive  imports:  (1)  Recent  trends  in 
import  penetration  levels;  (2)  whether 
imports  have  surged  recently^  (3) 
whether  recent  imports  are  significantly 
above  the  average  calculated  over  the 


last  three  years;  and  (4)  whether  the 
pattern  of  recent  imports  may  be 
explained  by  seasonal  factors.  Based  on 
this  analysis,  we  find  that  imports  of  the 
subject  merchandise  from  the  PRC 
during  the  period  subsequent  to  receipt 
of  the  petition  have  been  massive  when 
compared  to  recent  import  levels  and 
that  recent  imports  are  significantly 
above  average  imports  calculated  over 
the  last  three  years.  We  also  find  that 
the  pattern  of  recent  imports  cannot  be 
explained  by  seasonal  factors. 

Therefore,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  natural  bristle  paint  brushes 
and  brush  heads  from  the  PRC. 

VerificatioD 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  data  used  in 
making  this  final  determination  using 
standard  verification  procedures, 
including  on-site  inspection  of 
manufacturers'  facilities  and 
examination  of  records  and  selected 
original  source  documentation 
containing  relevant  information. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d]  of 
the  Act,  on  August  5, 1985,  we  directed 
the  United  States  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
natural  bristle  paint  brushes  and  brush 
heads  from  the  PRC  for  all 
manufacturers/producers/exporters, 
which  were  entered,  or  withdrawn  from 
warehouse,  for  consumption  90  days 
prior  to  August  5, 1985.  As  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  liquidation  of  all  entries  or 
withdrawals  from  warehouse,  or  natural 
bristle  paint  brushes  and  brush  heads, 
for  consumption,  or  this  merchandise 
shall  continue  to  be  suspended.  The 
Customs  Service  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal  to 
the  estimated  weighted-average  amount 
by  which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price.  Tlie  bond  or  cash  deposit  amount 
established  in  our  preliminary 
determination  of  August  5, 1985,  is  no 
longer  in  effect.  The  weighted-average 
margin  is  127.07  percent.  This 
suspension  of  hquidation  will  remain  in 
effect  until  further  notice. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 


access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  The  FTC  will  determine 
whether  the  domestic  industry  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  these 
imports  within  45  days  of  the 
publication  of  this  notice. 

If  the  ITC  determines  that  material 
injury  or  threat  of  material  injury  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  If, 
however,  the  ITC  determines  that  such 
injury  does  exist,  we  will  issue  an 
antidumping  duty  order,  directing 
Customs  officers  to  assess  antidumping 
duties  on  natural  bristle  paint  brushes 
and  brush  heads  from  the  PRC,  as 
appropriate. 

This  notice  is  published  in  accordance 
with  section  735(d)  of  the  Act. 

Dated:  December  la  1985. 
Paul  Freodeaberg, 

Assistant  Secretary  for  Trade  Administration. 
(PR  Doc  85-30475  Filed  12-24-85;  8:45  am] 
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Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  issuance  of  an  export 
trade  certificate  of  review. 

SUMMARY:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  of  Grays  Harbor 
Exporting  Trading  Company 
("GHETCO")  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted.  Note  that  the  Notice  or 
Application  (50  FR  42720)  referred  to  the 
applicant  as  "Grays  Harbor  Exporting- 
Importing  Company". 
FOR  FURTHER  INFORMATION  contact: 

James  V.  Lacy,  Director,  Office  of  Export 
Trading  Company  Afl'airs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
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purenaal  to  15  CFR  S2S.«(bj,  lehick 
requires  the  Depdrtaent  of  Otmamerce  to 
publish  a  aonmiary  of  a  certificate  in  the 
Federal  JHeyttw.  Under  section  305(«}  of 
the  Ao<  and  15  CFR  325.11(a).  any 
pwaan  aggrieved  by  the  Secretary' s 
determinatkn  may.  witian  36  days  of 
the  date  of  tbis  aotice.  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
deterraiaatiaa  on  the  ground  that  the 
determinatioQ  is  erroneous. 

Description  of  Certified  Conduct. 

Expert  Trade  Products:  All  products. 

Related  Senices:  f^ovision  of 
tecbnicai  information  and  advice  related 
to  the  export  of  Products,  includiog  site 
prcparatioa  set-up.  and  maintenance: 
e[\fiueeriag.  archi4ectural  and  consulting 
servicer;  and  taking  title  to  goods. 

Export  Markets:  The  Exports  Markets 
include  all  parts  of  the  «vorid  except  the 
United  States  /the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Cuam. 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods 
c^ Operatien:  To  engage  in  Export  Trade 
in  the  Export  Markets,  GHETCO  may: 
(1)  Enter  into  nonexclasive  and/or 
exclusive  agreements  with  suppliers 
individually  to  act  as  an  E.xport 
Intermediary  wherein: 

(a)  GHETCO  agrees  not  to  represent 
any  competitors  of  such  supplier  for 
Products  or  Related  Services  for  any 
Export  Market  unless  authorized  by  the 
supplier  and/or 

(b)  the  supplier  agrees  not  to  sell, 
directly  or  indirectly  through  any  other 
intermediary,  into  any  part  of  the  Export 
Markets  in  which  GHETCO  exclusively 
represents  the  supplier  as  an  Export 
Intermediary. 

(2)  Enter  into  nonexclusive  and/or 
exclusive  agreements  with  Export 
Intermediaries  for  the  sale  of  Products 
and  Related  Services  in  the  Export 
Markets  wherein: 

(a)  GHETCO  agrees  to  deal  in 
Prodticts  and  Related  Services  in  any 
Export  Market  only  through  that 
intermediary;  and/or 

(b)  that  intermediary  agrees  not  to 
deal  in  particular  Products  and  Related 
Services  in  any  Export  Market  with 
anyone  except  GHETCO. 

(3)  Contract  suppliers  (including 
competing  suppliers),  on  a  one-to-one 
basis,  to  elicit  price,  volume,  estimated 
delivery,  and  other  inlormation  relating 
to  sales  in  the  Export  Markets. 

(4)  Enter  into  exclusive  and/or 
nonexclusive  agreements  with 
individual  buyers  in  any  Export  Market 


to  act  as  a  purdhasing  agent  with  respect 
to  particular  transactioiis. 

Definitions 

For  purposes  of  tKtis  rprtificate,  the 
foUowing  terras  are  deBned: 

(1)  "Export  Intermediary"  means  a 
peison  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arrangjng  for  the  provision  of  Products 
and  Related  Services  for  Export  Trade. 

(2|  "Agreements  with  suppliers 
individually"  means  the  agreements 
have  been  entered  into  independely  of 
agreements  witfj  other  suppliers. 

Members 

Mr.  OT)e8n  Willismson,  Mr.  Ray 
Ericlcs.  and  Mr.  John  L.  Farra  {all  of 
whom  are  from,  Aberdeen,  Washir<gton) 
are  "members"  withm  the  meaning  of 
§325.2(1)  of  the  Regulations. 

A  copy  of  each  cetfficate  wffl  be  kept 
in  the  Irrtemational  Trade 
Administrations  Freedom  of 
Information  Records  Inspection  Fadlity, 
Room  4102.  U.S.  Oeparbnent  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230. 

Dated;  December  20. 1985. 
James  V.  Lacy, 

Director.  Office  of  Export  Trading  Cow  pony 
Affairs. 

jFR  Doc.  «S-^05S0  Filed  12-24-85;  8:45  amj 
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NASA  Lewis  Research  Center  et  al.; 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  5(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  fPub. 
L  89-651;  80  Slat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instnunents  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States 

Comments  must  comply  with 
§  3m.5(a)  (31  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M  in  Room  1523,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington.  D.C 

Docket  Number  6-044 

Applicant:  NSAS  Lewis  Research 
Center,  21000  Brookpark  Road, 
Cleveland,  OH  44135. 


InStf  umuiVt:  Acoustical  Scanning 
Microscope,  Model  ASM190  with 
jr\  c  c  frfisoncs  ■ 

Manufacturer:  VG  Semicon  Limited. 
United  Kingdom. 

fntended  Use:  The  instrtnnent  is 
intended  to  \>t  used  to  study  the  real 
area  of  contact  between  two  sohds.  both 
statically  and  with  relative  motion 
between  the  solids.  The  effect  of  load 
and  elastic  and  plastic  deformation  on 
contad  will  be  addressed  as  well,  in 
situ  loading  experiments  with  tangential 
motion  between  the  sobds  %vill  be 
conducted  directly  in  the  raicrascope 
experimeotatiy  to  verify  nodeis  for  the 
real  area  of  contact  between  solids.  The 
anateriais  to  be  examined  wall  include 
metak.  alloys,  polymers  and  ceramics. 

Application  received  by 
Commissioner  of  Customs:  ^k>vember  5, 
138S. 
Docket  Number  86-045. 
Apphcant:  University  of  Minnesota 
Hospital  and  Clinics,  420  Delaware 
Street,  S.E.,  Minneapolis,  MN  55455. 
Instrument:  Extracorporeal  Shock 
Wave  Uthotripter  and  Accessories. 

Manufactiirer  Homier  System  GmbH. 
West  Germany. 

Intended  Use:  The  instrument  is 
intended  to  be  used  in  studies  to 
evaluate  the  physiologic  effect  shock 
wave  therapy  may  have  on  a  patient 
and  to  determine  if  metbods  ctm  be 
devdoped  to  lessen  these  effects.  In 
addition,  the  instrument  will  be  used  for 
training  purposes  in  the  Urology 
Residency  Program. 

AppHcatioD  received  by 
Commissioner  of  Customs:  November  5. 
1985. 
Docket  Number:  88-046. 
Applicant:  Southern  Research 
Institute.  2000  Ninth  Avenue,  South,  P.O. 
Box  55305,  Birmingham.  AL  35255-5305. 

Instrument:  High  resolution  Mass 
Spectrometer.  Model  MM70705  with 
Accessories. 

Manufacturer  VC  kistrumeivts. 
Incorporated,  United  Kingdom. 

Intended  Use:  The  instrument  will  be 
used  for  studies  of  polychlorinated 
dibenzo(p)dioxins  (PCDDs)  and 
polychlorinated  dibenzofurans  (PCDFs), 
polypeptides,  chemotherapy  agents  and 
polar  compounds  from  woodfires. 
PCDDs  and  PCDFs  will  be  determined 
by  high  resolution  gas  chromatography/ 
high  resolution  mass  spectrometry  to 
achieve  parts  per  trillion  detection  limits 
and  unambiguous  identification  of  the 
highly  toxic  compounds.  Polypeptides, 
chemotherapy  agents  and  other  polar 
organic  compounds  will  be  studied  by 
high  performance  liquid  chromatography 
and  £aftt  atom  bombardment  mass 
spectrometry  or  electron  ionization  mass 
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spectrometry.  The  principal  objective  of 
the  experiment  !s  to  charactrize 
compounds  by  means  of  mass 
spectrometry. 

Application  received  by 
Commissioner  of  Cttstons:  November  6 
1985. 

Dodtet  Number  8ft-047. 

Applicant:  Emory  University. 
CbeiRistry  Department,  1515  Pierce 
Drive,  Atlanta.  CA  30322. 

Instrument:  Moixdayer  StHface 
Balance. 

Manufacturer  Mayer  Feintedmik. 
West  Germany. 

Intended  Use:  The  instrument  is 
intended  to  be  U8«d  to  determined 
pressure-area  isoltherms  for  fatty  acids 
dnd  other  lipids  in  experiments  to  learn 
more  about  the  properties  of  films  and 
membranes  so  that  the  principles  of 
passjve  diffusion  through  such 
structures  can  be  better  understood. 

Application  received  by 
Conunissioner  of  Customs:  November  1. 
1985. 

Docket  Number:  a&-048. 

Applicant:  University  of  Illinois 
Urbana-Champaign  Campus,  Purchaaiag 
Division,  223  Administration  Building, 
506  South  Wright  Street,  Urbana.  IL 
H1801. 

Instrument:  Electron  Energy  Analyzer, 
f.todel  EAlO/100  with  Accessories. 

Mandfact»»rer  Leyboid-Heraeu 
Vacuum  Products  Incorporated,  West 
Germany. 

Intended  Use:  The  instrument  is 
mtended  to  be  used  for  studies  of 
semiconductors  such  ax  SS,  Ge,  GaAs, 
and  metals  such  as  Ag,  Au.  Al,  etc. 
Photoemission  experiments  will  be 
conducted  with  the  objectives  of 
cbtainiiig  a  better  understanding  of  the 
electronic  properties  of  these  systems 
and  to  determine  the  crystal  growth 
habits. 

Application  received  by 
Commissioner  of  Customs:  November  1. 
1985. 

Docket  number:  86-049. 

Applicant:  The  Johns  Hopkins 
University,  Mergenthaler  Hall.  Charles  & 
34th  Streets.  Baltimore,  MD  2121  a 

Instrument:  Eight-channel  Pulse 
Generator,  Model  Master-8-cp. 

Manufacturer:  AAl.P.l.,  Israel. 

Intended  use:  The  instrument  will  be 
used  for  neurophysiological  research 
involving  experiments  performed  on 
bullfrog  lumbar  paravertebral  ganglia. 
The  electrical  properties  of  chemical 
synapses  on  these  ganglion  cells  will  be 
studied.  Fallowing  stimulation  of  the 
incoming  nerve,  a  diemical  is  released 
which  has  a  powerful  excitatory  effect 
on  the  ganglion  cells.  The  objective  of 
the  research  is  to  understand  the 
mechanisms  that  are  used  by  nerve  cells 


to  cnmmunicate  iafurmatian  between 
them,  in  additioo.  the  instniiaent  will  be 
used  to  train  graduate  students  in  the 
Biophysics  Department. 

Application  received  by 
Commissioner  of  Cuatnms:  November 
15, 1985. 

Docket  number:  86-050. 

Applicentr  Loma  Lrnda  University, 
11234  Anderson  Street.  Loma  Linda.  CA 
92530. 

lostnunent:  Electron  Microscope. 
Model  CMIO. 

Manufacturer  N.V.  Philips,  The 
Netherlands. 

Intended  use:  The  iiutrumenl  is 
intended  to  be  tised  in  virological, 
ioununologicaL  faistochemical. 
hematological  and  neuroiogical  research 
in  which  the  ultrastructc^al 
(morphological)  characteristics  ctf 
tumors,  cells,  etc.  will  be  studied.  The 
instrument  will  also  be  used  in  classes 
in  Cell  and  Molecular  Biology  at  the 
graduate  level  and  cotuves  in  Patlwiiogy 
and  Anatomy  for  the  medical  students. 

Application  received  by 
Commissioner  otGustoms:  November 
15.1985. 

Docket  number:  86-051. 

Applicant:  The  University  of 
Mississippi  Medical  Center,  2500  North 
State  Street  Jackson,  MS  39216-'1505. 

Instrument:  Circular  Dichroism 
Spectropolarimeter,  Model  {-500A. 

Manufacturer:  lapan  Spectroscopic 
Company,  Limited,  Japan. 

Intended  use:  The  instrument  is 
intended  to  be  used  for  circular 
dichroism  spectra  studies  of  nucleic 
acids,  antibiotics,  and  proteins.  The 
instrument  will  also  be  used  in  a 
graduate  level  course  on  the  physical 
biochemistry  of  proteins. 

Application  received  by 
Commissioner  of  Customs:  November 
18. 1985. 

Docket  number  86-053. 

Applicant:  The  University  of 
Tennessee  Center  for  the  Health 
Sciences,  800  Madison  Avenue, 
Memphis.  TN  38163. 

Instrument:  Electron  Microscope  (Side 
Entry  Goniometer),  Model  JEM-1200EX 
with  Accessories. 

Manufacturer:  JOEL,  Limited.  Japan. 

Intended  use:  The  instrument  will  be 
used  in  morphological  and  cytochemical 
studies  of  the  structure  of  nervous 
tissue.  In  some  experiments,  specific 
neurons  stained  by  methods  that  select 
small  populations  of  functionally  related 
cells  will  be  studied  to  estatrfish  the 
patterns  of  their  connections  with  other 
cells.  In  other  experiments,  molecular 
structures  identified  by  their  enzyme 
activity  or  by  immunological  techiques 
will  be  studied  in  relation  to  overall 
synaptic  structure. 


Application  received  bjf 
Commissioner  of  OistonM:  November 
20.1985. 

Docket  Bjuraber:  a6HQ64. 

Awidicaiit-  Emory  Univfirsity. 
Department  of  Ch^aistry,  1515  Piecce 
Drive.  AtiaaXa.  GA  30322. 

InstruBient:  Mass  Spectrometer. 
Model  MM7070S  with  Acceasones. 

Manufacturer  VG  Analytical 
InstruBients  LiautedL  United  iGngdam. 

Intended  use:  The  instrument  is 
intended  to  be  used  for  spectroscopic 
studies  of  the  following: 

(1)  Synthesis  of  xuicleic  acid  aad 
nucleotide  metal  complexes. 

(2)  Synthesis  and  properties  of 
oi^ano-cobalt  complexes, 

(3)  Synthesis  of  hised  heterocj'clic 
compounds. 

{4)  Bacterial  identificatton  of 
multiparameter  fluorescence. 

(5)  Biologically  active  compounds — 
new  synthetic  methods, 

(6)  Synthesis  of  antlfeeding  agents 
and 

(7)  Role  of  oovalent  flavin  in 
flavoenzyme  catalysis. 

Application  received  by 
Commissioner  of  Customs:  November 
20, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11  W6.  Importation  of  Doty-Free 
Educstien  and  Scientific  Materials) 

FnokW.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[PR  Doc.  85-30483  Filed  12-24-85;  8:45  am] 
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U.8.  Otootofltert  Survey;  DeeWon  on 
AppMcaMon  for  Duty-FrM  Entry  of 
Octofrtlfic  kistnimont 

This  decision  is  ma^  pvvsuanl  (0 

section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1968  {Pub.  L.  89-651, 
80  Stat.  897: 15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  US. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW,  Washington. 
D.C. 

Docket  No.  85-190R.  Applicant  U.Sl 
Geological  Survey.  Menlo  Park,  CA 
94025.  Instrument:  Mass  Spectrometer. 
Model  MAT  261.  Manufacturer.  Finnigan 
MAT,  West  Geiroany.  Intended  use:  See 
notice  at  50  FR  28304. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  of  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  Spates. 

Reasons:  The  foreign  instrument 
provides  an  automated  gas  inlet  system; 
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variable  muliicoUecfbr  for  sunuJtaneous 
collection  of  up  to  5  isotopes  of  a  single 
element  and  an  internal  reproducibility 
of  <  ±(MX)7%  in  the  multicollector  mode 
on  2  ^g  Uranium  {U-500).  The  Capability 
of  the  foreign  instrument  described 
above  is  pertinent  to  the  applicant's 
intended  purpose.  We  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientiHc  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Frank  W.  CraeL 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  83-30449  Filed  12-24-85;  8:45  am] 
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UnivereHy  Of  Chicago,  Argonne 
National  Laboratory;  Decision  of 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897: 15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5.-00  PM  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  ^fW..  Washington, 
DC. 

Docket  No.  85-039R.  Applicant: 
University  of  Chicago,  Operator  of 
Argonne  National  Laboratory,  Argonne. 
IL  60439.  Instrument:  C80  Heatflux 
Calorimeter  and  accessories.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
December  28. 1984. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  of  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  a  detection  sensitivity  of  2J) 
microcalories  per  second  and  can 
operate  to  temperatures  up  to  300 
degrees  centigrade.  The  National  Bureau 
of  Standards  advises  in  its 
memorandum  dated  September  16, 1985 
that  (1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Frank  W.Ciwi. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc  83-30446  Filed  12-24-85:  8:45  am| 
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University  of  Illinois,  Urtiana- 
Cftampaign  Campus;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  887: 15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5«)  PM  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
D.C. 

Docket  No.  85-150.  Applicant: 
University  of  Illinois.  Urbana- 
Champaign  Campus,  Urbana.  IL  61801. 
Instrument:  Electron  Spectrometer. 
Model  LSH-10  with  Accessories. 
Manufacturer  Leybold-Heraeus  Vacuum 
Products,  Inc..  West  Germany,  Intended 
use:  See  notice  at  50  FR  19430. 

Comments:  None  received. 

Decision:  Approved.  No  instnmient  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
performs  x-ray  and  ultraviolet 
photoelectron  spectrometry  and  Auger 
electron  spectrometry  providing  an 
electron  energy  resolution  of  30  MeV  at 
pass  energies  of  10  eV.  This  capability  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Education  and  Scientific  Materials.) 
Frank  W.  CtmI, 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc  85-30451  Filed  12-24-85;  8:45am) 
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University  of  Rociiester  et  al; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 


8:30  A.M.  and  5«)  P.M.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
:    DC. 

Docket  No.  85-228.  Applicant: 
University  of  Rochester,  Rocheister.  NY 
14620.  Instnunent:  Electron  Microscope. 
Model  EM  902  with  Accessories. 
Manufacturer  Carl  Zeiss  Incorporated. 
West  Germany.  Intended  use:  See  notice 
at  50  FR  30217.  Instrument  ordered: 
November  19,  \9f&. 

Docket  No.  85-231.  Applicant: 
University  of  Maryland,  College  Park, 
MD  20742.  Instrument:  Electron 
Microscope,  Model  EM  lOCA  with 
Accessories.  Manufacturer  Carl  Zeiss. 
West  Germany.  Intended  use:  See  notice 
at  50  FR  30217.  Instrument  ordered:  )une 
3.1985. 

Docket  No.  85-232.  Applicant:  LDS 
Hospital  (Intermoimtain  Health  Care. 
Inc.),  Salt  Lake  City,  UT  84143. 
Instrument:  Electron  Microscope.  Model 
)EM-100SX  with  Accessories. 
Manufacturer:  JEOL.  Limited,  Japan. 
Intended  use:  See  notice  at  50  FR  30217. 
Instrument  ordered:  April  30, 1985. 

Docket  No.  65-234.  Applicant: 
University  of  Massachusetts,  Amherst, 
MA  01003.  Instrument:  Electron 
Microscope,  Model  IEM-2000FX. 
Manufacturer:  JEOL,  Limited.  Japan. 
Intended  use:  See  notice  at  50  FR  30217. 
Instrument  ordered:  November  20, 1984. 

Docket  No.  85-235.  Applicant: 
University  of  Washington,  Seattle,  WA 
98195.  Instrument:  Electron  Microscope. 
Model  EM  410LS  with  Accessories. 
Manufacturer:  Philips  Electronic 
Instruments,  Inc.,  The  Netheriands. 
Intended  use:  See  notice  at  50  FR  30218. 
Instrument  ordered:  March  13, 1985. 

Docket  No.  85-237.  Applicant: 
University  of  Pennsylvania. 
Philadelphia.  PA  19104-4288.  Instrument: 
Electron  Microscope,  Model  EM  410LS 
with  Accessories.  Manufacturer  Philips 
Electronic  Instruments,  Inc.,  The 
Netherlands.  Intended  use:  See  notice  at 
50  FR  30218.  Instrument  ordered:  April  9, 
1985. 

Docket  No.  85-238.  Applicant: 
Georgetown  University  School  of 
Medicine,  Washington,  DC  20007. 
Instrument:  Electron  Microscope  (Side 
Entry  Goniometer),  Model  JEM-1200EX 
and  Accessories.  Manufacturer  JEOL, 
Limited,  Japan.  Intended  use:  See  notice 
at  50  FR  32756.  Instrument  ordered: 
March  26, 1985. 

Docket  No.  85-241.  Applicant: 
University  of  Texas  Medical  Branch  at 
Galveston,  Galveston,  TX  77550-2772. 
Instrument:  Electron  Microscope,  Model 
JEM-IOOCX  with  Accessories. 
Manufacturer  JEOL  Company,  Limited, 
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Japan.  Intended  use:  See  notice  at  50  FR 
32756.  Instrument  ordered:  April  9. 1985. 

Docket  No.  85-243.  Applicant:  Tulane 
University.  New  Orleans,  LA  70118. 
Instrument:  Electron  Microscope,  Model 
410LS  with  Accessories.  Manufacturer 
N.V.  Philips,  The  Netherlands.  Intended 
use:  See  notice  at  50  FR  32757. 
Instrument  ordered:  June  17, 1985. 

Docket  No.  85-246.  Applicant: 
University  of  Washington,  Seattle,  WA 
98195.  Instrument:  Electron  Microscope, 
Model  JEM-1200EX.  Manufacturer 
JEOL,  Limited,  Japan.  Intended  use:  See 
notice  at  50  FR  33992.  Instrument 
ordered:  March  5, 1985. 

Docket  No.  85-253.  Applicant:  Medical 
College  of  Pennsylvania,  Philadelphia, 
PA  19129.  Instrument:  Electron 
Microscope,  Model  JEM-IOOCX  with 
Accessories.  Manufacturer:  JEOL, 
Limited,  Japan.  Intended  use:  See  notice 
at  50  FR  33993.  Instrument  ordered:  June 
4,1985. 

Docket  No.  85-254.  Applicant: 
Northwestern  University,  Evanston,  IL 
60201.  Instrument:  Electron  Microscope, 
Model  JEM-1200EX  with  Accessories. 
Manufacturer:  JEOL,  Limited  Japan. 
Intended  use:  See  notice  at  50  FR  33993. 
Instrument  ordered:  March  14, 1985. 

Docket  No.  85-255.  Applicant:  Medical 
College  of  Georgia,  Augusta.  GA  30912. 
Instrument:  Electron  Microscope,  Model 
JEM-IOOCXII  with  Accessories. 
Manufacturer  JEOL,Company,  Limited, 
Japan.  Intended  use:  See  notice  at  50  FR 
33993.  Instrument  ordered:  May  9, 1985. 

Docket  No.  85-256.  Applicant: 
Bowman  Gray  School  of  Medicine, 
Wake  Forest  University,  Winston- 
Salem,  NC  27103.  Instrument:  Electron 
Microscope,  Model  H-600  CR/CR  with 
Accessories.  Manufacturer:  Hitachi, 
Japan.  Intended  use:  See  notice  at  50  FR 
33993.  Instrument  ordered:  January  18, 
1985. 

Docket  No.  85-257.  Applicant:  Purdue 
University,  West  Lafayette,  IN  47907. 
Instrument:  Electron  Microscope,  Model 
EM  109TS  with  Accessories. 
Manufacturer:  Carl  Zeiss,  Incorporated, 
West  Germany.  Intended  use:  See  notice 
at  50  FR  34538.  Instrument  ordered: 
April  18, 1985. 

Docket  No.  85-261.  Applicant: 
Michigan  State  University,  East  Lansing, 
MI  48824.  Instrument:  Electron 
Microscope,  Model  JEM-IOOCXII  with 
Accessories.  Manufacturer:  JEOL,  Japan. 
Intended  use:  See  notice  at  50  FR  34538. 
Instrument  ordered:  May  3, 1985. 

Docket  No.  85-265.  Applicant: 
University  Medical  Center,  Tucson,  AZ 
85724.  Instrument:  Electron  Microscope, 
Model  JEM-IOOCXII.  Manufacturer: 
JEOL,  Limited.  Japan.  Intended  use:  See 
notice  at  50  FR  34537.  Instrument 
ordered:  March  14. 1985. 


Docket  No.  85-267.  Applicant:  East 
Carolina  University.  Greenville,  NC 
27834.  Instrument:  Electron  Microscope, 
Model  JEM-1200EX.  Manufacturer 
JEOL,  Limited,  Japan.  Intended  use:  See 
notice  at  50  FR  34537.  Instrument 
ordered:  April  18, 1985. 

Docket  No.  85-270.  Applicant:  The 
Arthritis  Institute.  Arlington,  VA  22206. 
Instrument:  Electron  Microscope,  Model 
EM  410LS.  Manufacturer  N.V.  Philips. 
The  Netherlands.  Intended  use:  See 
notice  at  50  FR  36128.  Instrument 
ordered:  May  30, 1985. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufuactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  WE  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-30452  Filed  12-24-85;  8:45  am) 
nUJNG  CODE  3510-OS-M 


[A-580-505  and  C-S80-505I 

Postponement  of  Final  Antidumping 
Duty  Determination  and  Final 
Countervailing  Duty  Determination: 
Offshore  Platform  Jackets  and  Piles 
From  ttte  Republic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 


ACTKMt:  Notice. 


summary:  On  November  21, 1985,  we 
received  a  request  from  respondents  in 
the  antidumping  duty  investigation  of 
offshore  platform  jackets  and  piles  that 
the  Hnal  determination  be  postponed  as 
provided  for  in  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  us  amended  (19 
U.S.C.  1673d(a)(2)(A))  (the  Act).      ' 
Pursuant  to  this  request,  we  are 
postponing  our  Hnal  antidumping  duty 
determination  as  to  whether  sales  of 
offshore  platform  jackets  and  piles  from 
the  Republic  of  Korea  have  been  made 


at  less  than  fair  value  until  not  later 
than  March  31, 1986. 

On  July  25, 1985.  petitioners  filed  a 
request  for  an  extension  of  the  deadline 
date  for  the  final  determination  in  the 
countervailing  duty  investigation  of 
offshore  platform  jackets  and  piles  from 
Korea  to  correspond  with  the  date  of  the 
final  determination  in  the  antidumping 
investigations  of  offshore  platform 
jackets  and  piles  from  Korea  and  Japan. 
Therefore,  this  notice  also  postpones  the 
countervailing  duty  determination  until 
not  later  than  March  31, 1986. 

EFFECTIVE  DATE:  December  26. 1985.  For 
Further  Information  Contact;  Francis  R. 
Crowe,  Office  of  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-4087. 

SUPPI^MENTARY  INFORMATION:  On  May 

15. 1985,  we  published  a  notice  in  the 
Federal  Register  that  we  were  initiating, 
under  section  732(b)  of  the  Act  (19 
U.S.C.  1673a(b)).  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  offshore  platform  jackets  and 
piles  from  the  Republic  of  Korea  are 
being,  or  are  likely  to  be  sold  at  less 
than  fair  value  (50  FR  20254).  We  issued 
our  preliminary  affirmative 
determination  on  November  15, 1985  (50 
FR  48452).  That  notice  stated  that  we 
would  issue  a  final  determination  on  or 
before  January  29, 1986.  On  November 

21. 1985,  counsel  for  the  respondents 
requested  that  we  extend  the  period  for 
the  final  determination  until  not  later 
than  the  135th  day  after  the  date  of  our 
preliminary  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act.  The  respondents  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  to  the  United 
States,  and  thus  are  qualified  to  make 
this  request.  If  a  qualified  exporter 
properly  requests  an  extension  after  an 
affirmative  preliminary  determination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly  we  grant 
the  request  and  postpone  our  final 
determination  until  not  later  than  March 

31. 1986.  Also,  based  on  the  request  of 
petitioners,  we  are  extending  our  final 
determination  in  the  countervailing  duty 
determination  to  correspond  with  the 
date  of  the  final  determination  in  the 
Korean  antidumping  duty  investigation. 
This  is  made  pursuant, to  section 
705(a)(1)  of  die  Tariff  Act  of  1930,  as 
amended  by  section  606  of  the  Trade 
and  Tariff  Act  of  1984  (Pub.  L.  98-573). 

The  public  hearing  for  the  Korean 
antidumping  investigation  is  also  being 
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postponed  until  10:00  ajm.  on  February 
12, 1985.  at  the  U.S.  Department  of 
Commerce,  Room  6802. 14lh  Street  and 
Constitution  Avenue,  NW  Washington, 
DC  20230.  Accordingly,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  February  5, 1965. 

This  notice  is  published  pursuant  to 
section  735(d]  of  the  Act. 
Gilbert  B.  Kafdan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  17. 1985. 

(FR  Doc.  65-30476  Filed  12-24-85:  8:45  amj 


National  Oceanic  and  Atmoapharic 

>  J     .  Ill  T  I   *         ** 

MORIN  HSU  aiKNi 

(ModmcatkMi  No.  1  to  Parmit  No.  3M1 

itorina  MbiiwiwiIb,  ParmW  Modtficafion, 
SoothwMt  FWwflas  Cantar 

Notice  is  hereby  given  that  pursuant 
to  the  provisons  of  {  216.33  (d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Scientific  Research 
Permit  No.  300  issued  to  the  Southwest 
Fisheries  Center,  National  Marine 
Fisheries  Service.  P.O.  Box  271.  La  Jolla. 
California,  92038  on  May  7. 1982  (47  FR 
20653],  is  modified  as  follows: 

Section  B-4  is  modified  by 
substituting  the  following: 

4.  "This  Permit  is  valid  with  respect  to 
the  authorized  taking  until  December  31. 
1987. 

This  modification  becomes  effective 
on  December  31. 1985. 

The  Permit,  as  modified,  and 
docinnentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street  NW.,  Washington. 
DC.  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service  300  South 
Ferry  Street.  Terminal  island.  Cahfomia 
90731. 

Dated  December  17. 1985. 
Kchard  B.  Roa. 

Director,  Office  of  Fisheries  Management. 
Notional  Marine  Pisheries  Service. 

[FR  Doa  85-30423  Filed  12-24-85:  a45  am| 
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COIMMiTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishiiiai it  of  Import  Utnlt  for 
Cartain  Cotton  and  Man-Mada  Fitwr 
Taxtlla  Products  Produced  or 
Manufactured  in  Itia  People's  Republic 
of  China 

December  19. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  beiow  to  the -Commissioner  of 
Customs  to  be  ■effective  on  December  26. 
1985.  For  further  information  contact 
Diana  Solkofl'.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 

(202)  377-4212. 


Background 


I 


On  October  8, 1985,  a  notice  was 
published  in  thefaderal  Register  (50 
FA.  40990),  which  announced  that  the 
United  States  Government,  under 
Article  3  of  the  Arrangement  Regarding 
International  Trade  in  Textiles,  had 
requested  the  Government  of  the 
People's  Republic  of  China  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  braided  and  unbraided 
luggage  of  man-made  fibers  in  Category 
670pt.  (only  T.S.U.S.A.  numbers 
706.3420.  706.4144  and  706.4152). 
produced  or  manufactured  in  China. 

No  solution  has  been  reached  in 
consultations  on  a  mutually  satisfactory 
limit  for  the  category.  The  United  States 
Government  has  decided,  therefore,  to 
control  imports  in  Category  670pt.. 
exported  during  the  twelve-month 
period  beginning  on  September  3. 1985 
and  extending  through  September  2, 
1986  at  a  level  of  12.042.805  pounds.  The 
United  States  remains  committed  to 
finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983.  (48  FR  5S607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  Jane  28, 1984  (49  FR  26622),  July 


16,  2964  (49  FR  2S754),  November  9. 1984 
<49FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lnialian.    ? 

Chairman.  Committee  for  thf  Implementnlion 
of  Textile  Agreement^. 
December  19. 1985     ^ 

Committee  for  the  Impiementatien  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washinston, 
DC.  20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  19S6,  as 
amended  (7U.S.C.  1854),  and  the  Agreement 
Regarding  International  Trade  in  Textiles 
done  at  Ccnex'a  on  December  20. 1973,  as 
extended  on  December  15. 1977  and 
December  22, 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  19. 1983,  as  amended,  between 
the  Covemments  of  the  United  States  and  the 
People's  Republic  of  China:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
December  2a  1985.  entry  into  the  United 
Slates  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Categor>'670pt. '. 
produced  or  manufactured  in  China  and 
exported  during  the  Iweive-monl^  period 
which  began  on  September  3. 1985  and 
extends  through  September  2. 1988.  in  excess 
of  12,042,805  pounds.' 

Textile  products  in  Category  670pt. '  which 
have  been  exported  to  the  United  States  prior 
to  September  3. 1985  shall  not  be  subject  to 
this  directive. 

Textile  products  in  Category  670pt.'  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shnll  not  be 
denied  «ntry  under  ibis  directive. 

A  description  of  the  textile  categories  In 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13,1982  |47 
fR  557091,  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3.  1983  (48  FR  19924).  Decemlier 
14, 1983.  (48  FR  55807),  December  30, 1983  (48 
FR  57584),  April  4,  1984  (49  FR  1 J397).  )une  28, 
1984  (49  FR  26622),  ]uly  16.  1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  Stntes 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for-consumption  into  The 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  implementation  of 


'  In  Calegory  670.  only  T.S.U.S.A.  numbers 
70a.3420.  706.4144  and  706.4152. 

'The  restraint  limit tias  not  l)een  adjusted  to 
reflect  any  imports  exported  after  September  Z 
198.S. 


Federal  Register  /  Vol.  50.  No.  248  /  Thursday.  December  26.  1985  /  Notices 


52825 


Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  (he  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Walter  C.  Lenahan. 

Chjirnian.  Committee  for  the  Implementation 
of  TnstiJc  Agreements. 
|FR  Doc.  85-30461  Filed  12-24-85;  8:45  am) 
BUiJNG  CODE  SSIO-OR-M 

Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton,  and  IMan-Made 
Fxtoex  Textile  Products  From  Taiwan 

December  19, 1985. 

Tlie  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  26. 
1985.  For  further  information  contact 
Ross  Amold.nntemational  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Bacl(ground 

The  bilateral  agreement  of  November 
18, 1982,  concerning  cotton,  wool  and 
man-made  fiber  textile  products  from 
Taiwan  provides,  among  other  things, 
for  percentage  increases  in  certain 
categories  during  an  agreement  year  for 
swing  and  shift,  provided  corresponding 
reductions  in  equivalent  square  yards 
are  made  in  other  specific  limits  or 
sublimits  during  the  same  year.  It  also 
provides  for  the  borrowing  of  yardage 
from  a  subsequent  year's  limit  with  the 
amount  used  being  charged  to  that  limit 
in  the  succeeding  year  (carryforward). 
Pursuant  to  the  terms  of  the  bilateral 
agreement,  the  import  restraint  limits 
established  for  Categories  340,  633/634/ 
635.  633/634,  and  635,  exported  during 
the  twelve-month  period  which  began 
an  January  1, 1985  are  being  increased 
for  swing  and  carryforward.  The  limit 
for  Category  640  is  being  reduced  to 
account  for  swing  applied  to  Category 
340. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  PR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implfntcntation 
of  Textiles  Agreements. 
December  19, 1985. 

Committee  for  ttie  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington. 
D.C.  20229 

Dear  Mr.  Commissioner  On  December  21, 
1984,  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption  or  withdrawal  from  warehouse 
for  consumption  of  goods  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1985  and  extends  through  December  31, 
1985  of  cotton,  wool  and  man-made  fiber 
textile  products  in  certain  specified 
categories,  produced  or  manufactured  in 
Taiwan,  in  excess  of  the  designated  levels  of 
restraint.  The  Chairman  further  advised  you 
that  the  levels  of  restraint  are  subject  to 
adjustment.' 

Effective  on  December  26, 1985,  the 
directive  of  December  21. 1984  is  hereby 
further  amended  to  include  adjusted  restraint 
limits  for  cotton  and  man-made  fiber  textile 
products  in  the  following  categories: 


Category 

Adjusted  t2.<non(h  restrani  limit 

340 

795,207  dozen. 

633/634/635 

1.648,572  dozen  of  which  not  more  than 

1,087,259  dozen  shall  be  m  Categofy 

633/634  and  not  mofe  than  808.596 

dozen  snaU  Iw  m  Category  635. 

640 

3.286,883  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Walter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  85-30460  Filed  12-24-85:  8:45  am) 
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'  The  agreement  of  November  18, 1982,  concerning 
cotton,  wool  and  man-made  fil>er  textile  productg 
from  Taiwan  provides,  in  part,  that  (1)  specific 
limits  or  sublimits  may  be  exceeded  by  certain 
designated  percentages,  provided  a  corresponding 
reduction  in  equivalent  square  yards  is  made  in  one 
or  more  of  speciflc  limits  or  sublimits  during  the 
same  year  (2)  certain  speciflc  limits  or  sublimits 
may  l>e  increased  for  carryforward;  (3)  special  shift 
may  l>e  applied  to  certain  categories,  provided  an 
equal  amount  in  square  yards  equivalent  is 
di'iJucled  from  designated  catt^ories:  and  (4) 
administrative  arrangements  or  adjustments  may  l>e 
made  to  resolve  problems  arising  in  the 
implementation  of  the  agreement. 


Import  Limits  for  Certain  Cotton  and 
Man-Made  Fil>«r  Textite  Products 
Produced  or  Manufactured  in  Thailand 

December  19, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  28, 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Baclcground 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of  July  27 
and  August  8. 1983.  as  amended  and 
extended,  establishes  limits,  among 
other  categories,  for  yam,  and  fabric  of 
cotton  and  man-made  fibers  in 
Categories  313.  314.  315.  317,  319.  320, 
604,  605pt.  (only  T.S.U.SA.  number 
310.9140)  and  613.  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  periods  which 
began  on  January  1, 1985  and  extends 
through  December  31. 1985  and  which 
begins  on  January  1, 1986  and  extends 
through  December  31. 1986.  Import 
controls  established  for  cotton  textiles 
in  Category  301pt.  (only  T.S.U.S.A. 
numbers  300.6026  and  300.6028)  are  for 
the  twelve-month  period  beginning  on 
January  1, 1986  and  extends  through 
December  31, 1986  only.  In  the  letter  to 
the  Commissioner  of  Customs  which 
follows  this  notice  the  CITA  Chairman 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  and  man-made 
fiber  textile  products  in  the  foregoing 
categories  in  excess  of  the  designated 
restraint  limits.  Imports  charged  to  the 
limits  established  for  the  foregoing 
categories,  exported  during  the  twelve- 
month period  which  began  on  January  1. 
1985  and  extends  through  December  31, 
1985.  have  amounted  to  the  following 
and  will  be  charged.  Further  charges 
will  be  made  for  the  period  which  began 
on  December  1. 1985  and  extends 
through  Deceml>er  31. 1985  when  the 
data  become  available. 


Categoty 

Amount  to  be  charged 

313. _    

314.._„ 

315 . 

(Jwxiary  1.  ises-NoMnOer  30.  1965) 
10.527,288  aquera  ywds. 
7,832.688  square  yards 
16.330  714  square  yards 

317 

319. — 

320 

5.893.488  square  yvds. 
1,681.343  square  yards. 
9393,415  square  yards. 

aiieinulj,.-.i"i,'\  I.     -,  iiki 
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A  deacriptioi  of  the  leKtile  CAtegoiie*  in 
terms  orT.&O.S^  nmnben  wbs  pufaliBfaad  in 
the  Fwletal  Siep»tm  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7.  1983  (4«  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14. 1983.  (48  FR  55607).  December  30,  1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1984  (4»  FR  28822),  July  18, 1984  (49  FR  28754), 
November  9.  im<  (49  Ht  44782).  snd  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actioRs  taken 
pursuant  to  it  are  not  deaigned  to 
impleineBt  ail  of  the  piDvisions  of  the 
bilateral  agreement,  but  are  designed  to 
amiat  oaly  in  Ihe  ioapleiiieDtation  of 
certain  of  its  proviaioiM. 
Waller  CLenahu, 

Chmtmrni  Committae  for  the  ImpJementadon 
of  Textiles  Agreements. 

Oecember  19, 1985. 

OjiuiuHtee  for  the  Iinplemeiitation  of  Textile 
Aywiawuts 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington, 
D.C.20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  AgricnJfural  Act  of  1956.  as 
amended  [7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  extended  on  December  IS.  1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
•pMment  of  fuiy  27  and  August  8, 1983,  as 
amended  and  extended  on  November  25  and 
27. 1985,  between  the  Governments  of  the 
United  States  and  Thailand:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 197Z  as  amended, 
you  are  directed  to  prohibit,  effective  on 
December  26. 1985.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
313.  314.  315.  317,  319.  320.  604.  OOSpt  '  and 
613,  produced  or  manufactured  in  Thailand 
and  exported  during  the  periods  indicated 
below,  io  excess  of  the  indicated  restraint 
limits: 


CMig>y 

Dk.  31,  1965 

313 

.TI4 

13.SS4,800  square  yards 
10.028.130  iquara  yards 
ig,0«iU100  aquKB  ^nte 

an 

ai7 

SIS 

320 1 

«^DB,311  aquas  ,wda 
11JBS9A2  aqiare  yards 

Cmgart 


301pL> 

SIS 

814 

315. 
317.. 
319.. 
320.. 
60«.. 


flOSpt* 

613 


Osc  31.  1966 


i 


4.822.912  pounds. 
13«tS,7S6l 

n».i 

20.247.272  squara  yard*. 

'6.9674 

7.M6ja66l 

11.791.058  iquars  yards. 

633.71 1  poinds  ol  iwNcti  not  mora  than 

4M.tn  ponnda  tfial  ba  *i  T.SJJ.SA 

nuabar  3105049 
543.826  pounds 
««J?6.470l 


to  inouoe  entry  for  Gonsuuiptiuu  into  Ihe 
Couiiiioinvevlta  tn  nierlu  Rico. 

ine  Onmnlttee  for  the  fanplementa (ion  of 
Textile  Agreements  has  detenraned  that 
these  actions  fall  within  the  foreipi  affairs 
exception  to  the  rulemaking  prorisioBs  of  5 
use.  (aj(l). 

9iuuefeiy, 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

fFR  Doc.  85-30467  Filed  12-24-85:  8:45  am] 


.1.19 


■  In  CategoTf  606,  ooly  TSXiSJi.  aantbet 

aiamia 


■  m  Catagov  XI.  «%  T.au.&A  i 
300.6026. 

■M  nuami  606.  amy  JSJusjk.  i 

In  cat  lying  out  this  directive,  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
immedisteiy  foregoing  categories  which  have 
been  exported  to  the  United  States  on  and 
after  January  1, 1985  and  extending  tiirough 
December  31. 1085.  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  that  period.  In  the  event  the  levels  of 
restraint  established  for  (hat  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter  for  the  twelve-month  period 
beginning  on  January  1, 1M6  and  extending 
throu^  December  31. 1986. 

The  limits  are  8ub>ect  to  adjustment 
according  to  the  terms  of  the  bilateral 
agreement  of  July  27  and  August  8. 1983.  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Thailand,  which  provide,  in  part,  that:  (1) 
under  certain  specified  conditions,  certain 
specific  limits  or  sublimits  may  be  exceeded 
by  not  more  than  7  percent  for  cotton  and 
man-made  fiber  and  1%  for  wool  products, 
provided  that  the  amount  of  the  increase  is 
compensated  for  by  an  equal  square  yards 
equivalent  decrease  in  another  specific  limit 
in  the  same  group;  (2)  specific  limits  may  be 
increased  for  carryover  and  carryforward  up 
to  11  prcent  of  the  applicable  category  limit: 
and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  nombers  was  published  in 
the  Federal  Re)pstBt  on  December  13. 1982  (47 
FR  55709),  as  amended  on  April  7,  1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1983,  (48  FR  55607),  December  30. 1983  (48 
FR  57584).  April  4,  1964 149  FR  13397).  June  28. 
1984  (49  PR  28622).  July  16. 1984  {49  FR  28754). 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  (he 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  ribove  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


AfNiouncMiMnt  of  an  Import  RMtraint 
L«v»l  for  Certain  Cotton  Textile 
NeiecU,  ^<diiced  or  Wenutectured 
in  Turkey 

December  18, 1985. 

On  August  15, 1985,  a  notice  was 
published  in  the  Fadaral  R^gktar  (50  FR 
32883]  annoncin^  that,  on  )uly  29, 1985 
the  United  States  GovemmeBt,  under 
Article  3  of  the  Airan^ment  Regarding 
International  Trade  in  Textiles,  had 
requested  ftie  Government  of  Turkey  to 
enter  into  consuitations  concerning 
exports  to  the  United  States  of  women's 
girls',  and  infants'  cotton  trousers, 
slacks,  and  shorts  in  Category  348. 
prodnoed  f>r  manufactored  in  Tui4(ey. 

The  purpose  <rf  this  notice  is  4o  advise 
the  public  #iat,  inasmuch  as  no 
agreement  has  been  reached  on  « 
mutually  satisfactory  solution 
concerning  this  category,  the  Urated 
States  Government  has  decided  to 
control  imports  in  Category  348 
(women's,  girls',  and  iofants'  cottoa 
trousers,  slacks  and  shsrts).  produced  or 
raanufactiu^  in  Turkey  and  exported 
during  the  twelve-month  period  which 
began  on  July  29, 1985  and  extends 
through  July  28, 1986  at  a  level  of  389,682 
dozen.  Siould  further  consultations 
result  in  agreement,  further  notice  will 
be  published  in  the  Federal  Register. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Conmiittee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohfbit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  textile  products 
in  Cataegory  348,  exported  during  the 
period  which  began  on  July  2a  1965  and 
extends  throogh  July  28, 1966  in  excess 
of  the  designated  restraint  limit.  The 
level  has  not  been  adjusted  to  include 
any  charges  for  imports  exported  aftef 
July  28, 1985.  Such  charges  for  the 
August  1, 1985  through  October  31, 1985 
period  have  amounted  to  52.235  dozen 
and  will  be  made.  As  ihe  4ata  become 
available,  further  charges  will  be  made 
for  the  period  which  began  on 
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November  1.  tflBSand  extends  through 
the  remainder  of  the  restraizrt-perkMi 

FOR  FURTHER  INFORMATtOM  OONMCT: 

Ann  Fields,  international  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington.  D.C.  (202/377-4212). 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Fedecal  Roaster  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  AprU  7, 1983  (48  FR  15175). 
May  3. 1963  48  FR  19924).  December  14. 

1983  (48  FR  55667),  December  30. 1963 
(48  FR  57584).  April  4. 1984  49  FR  13397), 
June  28. 1984  949  FR  26622),  July  16, 1964 
(49  FR  28754),  November  9, 1964  {49  FR 
44782),  and  in  Statistical  Headnote  5, 
Sdhedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  |1985). 
Walter  CLeMkan. 

Citoirman.  CoBmiitieefor  the  Implementation 

of  Textile  AgreomenU. 

December  19. 1965. 

Ctmiiuittee  for  tfaa  Implementation  of  Textile 

Agiueunuls 

CommisAiooer  of  Customs. 
Department ^  the  Treasury'.  Washington. 
DC.  20226 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  Decenil)er  20. 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981:  and  in  accordance  with 
the  provisioos  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  December  26, 1985. 
entry  info  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
coiuumptien  of  ootton  textile  products  in 
Category  346  produced  or  manufactured  in 
Turkey  and  exported  during  the  twelve- 
month period  beginning  on  )uly  29, 1985  and 
extending  through  28,  1986.  in  excess  of 
389.682  dozen. ' 

Textile  products  in  Category  348  which 
have  been  exported  to  the  United  States  prior 
to  July  29  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  346  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(l)(A}  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  number  was  published  in 
the  Federal  Ra^ster  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175J.  May  3, 1983  (46  FR  19924).  December 
14. 1983  (48  FR  55607).  December  30.  1983  (48 
FR  57584).  April  4. 1984  (48  FR  13397).  June  28, 

1984  (49  FR  28622).  July  16. 1984  [49  FR  28754), 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 

'The  level  ha*  no!  been  ad)iuted  to  reflect  any 
import*  exported  after  ^y  2a,  1965.  Imports  from 
Auj^st  1. 19BS  through  October  31.  1985  amounted 
tu  &2.235  du2en. 


TARIFF  SCHEIMJLES  OF  THE  ilNIHD 
STATES  ANNOTATED  <19»&). 

In  carrying  »ul  the  above  direoiiaos.  the 
Commissioner  of  Customs  should  construe 
entry  into  the  Untted  Stales  for  consumption 
to  include  entry  Car  consunvption  into  the 
Commonwealth  of  Aierto  Rico. 

The  Committee  for  ttn  impiementation  of 
Textile  Agreements  has-determined  that  this 
aoiion  falls  within  (he  foreign  affairs 
exception  to  the  rulemakii^  provisions  of  5 
tLSX:.  SS3. 

Sincerely. 

Walter  CLenahaH. 

Chairman,  Committee  for  the  trnplementation 
of  Textile  Agteements. 

(FR  Doc.  85-30458  Filed  12-2&-«5;  8:45  am) 

mXINO  CODE  SSKMNMI 


'  ¥iaa  Waivar  For  Cartain 
ToMWls  4Md  OtlMT  Mad»-up  TMlile 
ArttdM  AWacXd  by  diatoms  floUng 
OR  OoMntoy  of  Origin  of  Cortain  Shop 
Towals 

Deoeoiber  la  last. 

On  October  24. 1965.  the  U^.  Cusrtoms 
Serviae  issued  a  ruling  on  the  country  of 
origin  of  certain  shop  towels  where  the 
fabric  was  woven  in  China  and  shipped 
to  CypruB  for  finishing  (CLA- 
2:COJl;C V:G  007*879  PR).  In  Cyprus  the 
fabric  was  cut  to  size,  the  naa^selvage 
edges  were  overlooked,  and  the  towels 
were  linked,  stamped  and  packed.  The 
U.S.  Customs  Service  ruled  that  these 
towels  were  to  be  considered  couiztry  of 
origin  China,  rather  than  Cyprus.  ThiiB 
ruling  is  now  being  applied  to  other 
products  produced  in  a  similar  nunner. 

In  order  to  eliminate  trade  problems 
resulting  from  this  new  ruling,  a  decision 
has  been  made  to  permit  importers 
having  shop  towels,  other  towels  or 
similar  merchandise  to  which  this  rohng 
is  being  applied,  which  are  exported 
from  the  country  where  the  cutting, 
fmishing  and  packing  was  performed  on 
or  before  December  31, 1985,  to  obtain 
waivers  of  tihe  requirement  for  a  visa 
from  Ihe  country  of  origin  by  addressing 
a  request  to;  Office  of  Textiles  and 
Apparel,  International  Agreements  and 
Monitoring  Division.  Room  3110,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  Attention:  Waivers. 

The  following  information  should  be 
included: 
Port  of  Entry  (indicating  whether  airport 

or  seaport) 
Name  and  Address  of  Importer 
Name  and  Telephone  Number  of 

Customs  Broker 
Description  of  Merchaiulise 
Category  and  TSUSANamber 
.  Entry  Number  or  Bill  ai  Lading  Number 


Country  ef  Origin 

Country  of  Finishing  ■• 

Date  of  Exports 

Exporter 

Information  inchided  in  any  request 
for  a  warver  is  subject  to  section  1661  of 
Title  161  of  Ihe  U.&  Code,  which 
provides  penalties  for  making  false 
statements  to  any  department  of  the 
United  States  Government. 
Walter  C.  Len^faan. 

Chairman.  Committee  for  Ihe  Implementation 
of  Textile  Agreement. 

tnt  Doc.  fl5-3e«S9  Filed  12-24-85:  6:45  amj 
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Adjustmant  of  Import  Limits  for  Cartain 
Cotton  Textile  Products  Preducad  or 
Mamifactured  in  Peru 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  die  aothority 
contained  in  E.G.  11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  27, 
\9SS.  For  further  information  contact 
Nathaniel  Cohea  Trade  Reference 
Assistant,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Caomierce 
(202)  377-4212. 

Background 

A  CITA  directive  dated  Apnl  29. 1985 
{50  FR  18547)  established  limits  for 
certain  specified  categories  of  cotton 
textile  products,  including  Categories 
813,  3T7,  319  and  330,  pnxiuced  or 
manufactured  in  Peru  and  exported 
during  the  twelve^nonth  period  which 
began  on  May  1. 1985.  The  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  A,greemeDt  of  January  3. 1985.  as 
amended,  under  the  terms  of  which 
these  limits  were  established,  also 
includes  provision  for  the  carryover  of 
shortfalls  from  the  previous  agreement 
year  in  certain  categories  (carryover) 
and  for  percentage  increases  in  certain 
designated  categories  (swing)  provided 
that  a  corresponding  reduction  in 
equivalent  square  yards  is  made  in 
another  specific  limit.  Under  the 
foregoing  provisions  of  the  bilateral 
agreement  and  at  the  request  of  the 
Government  of  Peru  the  Hmits 
established  for  Categories  313  and  317 
are  being  increased  and  those  for 
Categories  319  and  320  are  being 
reduced  for  goods  exported  dming  the 
twelve-month  period  which  began  on 
May  1, 1985  and  extends  through  April 
30,1986. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
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published  in  the  Federal  Registw  on 

December  13. 1982  (47  FR  55709).  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  StaUstical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  The  United  States 
Annotated  (1985). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
December  20. 1985       < 

Coiiiiiiitt««  for  the  bnplementatioa  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  April  29. 1385  from  the  Chairman 
of  the  Committee  for  the  Implementation  of 
Textile  Agreements  concerning  imports  into 
the  United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Peru  and  exported  during 
the  twelve-month  period  which  began  on 
May  1, 1985  and  extending  through  April  30, 
1985. « 

Effective  on  December  27, 1985.  paragraph 
1  of  the  directive  of  April  29, 1985  is  hereby 
further  amended  to  include  the  following 
adjusted  restraint  limits: 


CMsgoqr 

313 

18.725,000  iquM  yards. 

317 

18.939.000  iquw*  ywdi  of  which  not  mora 

Mn  5,881.700  tquw*  y«dt  ihal  b*  In  CMs- 

gofy  3l7pt* 

31»._   .      . 

20.175,000  tquaraywk. 

320. 

14.931.500  squara  yard*. 

'Tha  imili  have  not  bean  adfustad  to  reflect  any  imporls 
anportad  allar  April  30,  1985. 

>ln  Caliaury  317,  only  T.S.U.S.  Hems  320. .  through 

331. ^  «ali*licil  MJflbiaa  SO.  87  and  93. 

The  Committees  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  shall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553. 

Sincerely, 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-30472  Filed  12-24-85:  8:45  am] 
MJJNa  cooc  *sio-im-M 


■  The  Bilateral  Cotton,  Wool  in  Man-Made  Fiber 
Textile  Agreement,  as  amended,  of  January  3. 1985 
provides,  in  part  that:  (1)  Specific  limits  and 
sublimits  may  be  exceeded  by  not  more  than  seven 
percent  for  swing  in  any  agreement  period  provided 
that  a  corresponding  reduction  in  equivalent  squar« 
yards  is  made  in  another  specific  limit:  (2)  these 
liinits  may  l>e  adjusted  for  carryforward  and 
carryover  up  to  11  percent  of  the  applicable 
category  hmit  or  sublimit:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the  implementation  of 
tlie  agreement 


Announcement  of  Imports  Levels  for 
Certain  Cotton  Textile  Products  from 
the  SodaHst  Repul>lic  of  Romania 
Effectivt  January  1, 1986 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  EO.  11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  O^ce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background      i 

The  Bilateral  Cotton  Textile 
Agreements  of  January  28  and  March  31, 
1983  between  the  Governments  of  the 
United  States  and  the  Socialist  Republic 
of  Romania  establishes  a  group  limit  for 
textile  products  in  Categories  330-333 
and  335-359,  and  within  the  group 
speciHc  limits  for  individual  Categories 
335,  340.  and  347/348,  designated 
consultation  levels  for  textile  products 
in  Categories  338,  and  361,  and  a 
minimum  consultation  level  for  textile 
products  in  Category  360,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period 
beginning  on  January  1, 1986.  In  the 
letter  published  below,  the  Chairman  of 
the  Committee  for  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption, 
or  withdrawal  from  warehouse  for 
consumption  of  textile  products  in 
Categories  335,  338,  340  and  347/348,  360 
and  361  exported  during  the  twelve- 
month period  which  begins  on  January  1, 
1986  and  extends  through  December  31, 
1986,  in  excess  of  the  designated  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
pubUshed  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584],  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
December  2a  1985 

CoDunittee  for  the  Implementatioo  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1^4).  and  the  Agreement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton  Textile  Agreement  of  January  28  and 
March  31. 1983,  between  the  Governments  of 
the  United  States  and  the  Socialist  Republic 
of  Romania;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 1986,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  the  following 
categories  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month period  which  begins  on  January  1, 1966 
and  extends  through  December  31, 1966,  in 
excess  of  the  following  restraint  limits: 


Category 

Group  »- 

Apparat 

330-333  and 

28.415.829  squara  yards  equivalent 

335-359. 

!Wfi 

68.725  dozerv 

338 

256.000  dozen  o(  wtUch  ikM  mcia  ttian 

87.222  dozen  shall  be  tn  TS.U.S.A. 

numbers       ottier       than       3610230. 

381.0240.         3813516.         3814120. 

381.4130,         381.4337.         3816610. 

381.8506.  and  381.9924.  381  0425. 

340..„ 

157,787  dozen. 

347/348 .1. 

281.569  dozen. 

Htfti 

909  091  number*. 

361 ._ 

483.871  numberm. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  Romania,  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1985  and  extending 
through  Deceml>er  31, 1985  shall,  to  the  extent 
of  any  unfilled  balances,  be  charged  against 
the  levels  of  restraint  established  for  such 
goods  during  that  period.  In  the  event  the 
levels  of  restraint  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  letter. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
January  28  and  March  31, 1983,  between  the 
Governments  of  the  United  States  and 
Romania,  which  provide  in  part,  that:  (1) 
Specific  limits  or  specific  sublimits  may  be 
exceeded  by  not  more  than  seven  percent  for 
swing  in  any  agreement  period;  (2)  these 
same  levels  may  be  adjusted  for  carryover 
and  carryforward  up  to  11  percent  of  the 


! 
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applicable  category  limit  at  sublimit;  and  (3) 
arlministrative  arrangemeotB  or  adjustments 
may  be  made  to  resolve  problems  arising  in 
the  implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisioDS 
of  the  bilateral  agreement  referred  to  above, 
win  be  m^de  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S^.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  [47 
FR  55709).  as  amended  on  April  7.  1983  (48  FR 
15175).  May  3. 1983  {48  VR  19924),  December 
14. 1983,  («  PR  55887),  December  30,  1983  (48 
FR  57584),  April  -4,  1984  (49  FR  13397),  June  28, 
1S84  (49  FR  28622),  fuly  16.  1984  (49  FR  28754). 
November  Q.  1984  (49  FS  44782).  and  in 
Statistical  Headnole  S.  Schedule  3  of  the 
Tariff  Schedules  of  The  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  Um"ted  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actians  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  533. 

Sincerely. 
Walter  C.  Lanahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  85-30473  Filed  12-24-85:  8:45  am] 
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Announcement  of  Import  Limits  for 
Certain  Wood  and  Man-Made  Fiber 
Textne  Products  From  the  Socialist 
Republic  of  Romania  Effective  January 
1,1966 

December  38. 19SS. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITAJ.  under  the  authority 
contained  in  E.0. 11«51  of  March  3, 1972. 
as  amended  iias  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1985.  For  further  information  contact 
Eve  Anderson,  International  Trade 
Specialist  Office  of  Textiles  and 
Appai«L  U^.  Department  of  Commerce 
(202)  377-4212. 

Background 

The  Bilateral  Wool  and  Man-Made 
Fiber  Textile  Agreement  effected  by 
exchange  of  notes  dated  November  7 
and  16, 1964,  between  the  Govenunents 
of  the  United  States  and  the  Socialist 
Republic  of  Komania  establishes  a  group 
limit  for  Categories  431-459  and  630-659, 
and  within  the  .group,  specific  limits  for 
individnal  Categories  433/434.  435/444, 
443,  604.  635,  638/639, 643/644pt,  ^all 
T.S.U.S.A.  numbers  except  381.2332. 
381.2334,  381.2S36. 361.2338. 381.8920. 
381.8922.  361.8924.  381.8926.  M1J928. 
384.1915.  384.252a  364.7755.  384.9125, 


384.8126).  645/646,  and  a  deugnated 
consaltation  ievei  for  Category  648. 
prodsced  or  manfactured  in  Romania 
and  exported  during  the  twelve-month 
period  beginning  oh  January  1. 1986  and 
eiUendiitg  through  December  31. 1986. 
The  agreement  also  provides 
coneuUatioa  levels  ior  categcxies  which 
are  not  subject  to  specific  l^nita  and 
wfaidi  may  be  adjusted  during  die  year. 
In  the  letter  published  below,  the 
Ckainnan  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs,  in 
accordance  with  the  the  terns  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption,  of  wool  and  man-made 
fiber  textile  products  io  the  foregoing 
categories,  exported  during  the  twelve- 
month period  which  begins  on  January  1. 
1986  and  extends  through  December  31, 
1986,  in  excess  of  the  designated  limits. 
"nre  hmits  for  Categories  433/434,  443, 
643/644  and  645/646  have  been  adjusted 
to  include  intercategory  flexibility.  A 
description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Fedacal  Register  on 
December  IX  1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1963  (48  FR  19924),  December  14. 
1983.  (48  FR  55607),  December  30, 1983  ' 
(48  FR  57584),  April  4.  1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44762).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  The  United  States 
Annotated  (1965). 

Tliis  letter  and  the  actions  taken 
pnrsuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreements,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Waiter  C  Lanalian, 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements.  . 
December  20. 1985 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
D.C.  20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  IVade 
in  Textiles  done  at  Geneva  an  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Wool  and  Man-Made  Fiber  Textile 
Agreement  of  November  7  and  16. 1964. 
between  the  •Governments  of  the  United 
States  and  the  Socialist  Hepublic  dt  Romania: 
and  in  accordanoe  witli  the  provisiona  of 
Executive  Order  11651  of  March  3, 1872.  as 


amended,  yea  mn  dinded  efiecti«easi 
January  1. 198S,  to  praiiMt  entay  ioto  die 
Unitad  States  ior  consumption  and 
withdrawal  from  waieiawiae  for  conauniption 
of  wool  and  man-made  fiber  textfle  psoducts 
in  Categoris  prodnoed  er  manufactured  in 
Romania  and  exported  dwing  tiie  twelve- 
month period  beginning  on  January  1, 19M 
and  extends  tinough  December  SI.  mi,  in 
exceas  of  the  indicated  restraint  lindtR 


<^*>tm 

Groia»W>w)— iJ 
431-4SBa« 

aso-ass. 

433/«3« : 

435/444  _    ...„. 

38 JTl.44i  m»an  yirti  latSn^nt 

275.427  square  yvdi  wfMitm*. 
T,47T>eDaan. 

44-1 

79aaeaa. 

004 

635 

638/638 

64S/S44PI' 

aa 

52.677  dozwv 

84,414  ansa 
ISMSIdHn. 
88331  aoon. 

■m  Calmory  «(3/*44 
3813164.      381Jia8. 


381.8670. 

38423S1. 
384.2337. 

384.2783. 
384J674. 
384.5680. 
384  7866. 
384.7873. 
384.8158. 


381SS6a. 
381.8872. 


Ortr  T.S.USJ* 
3B1S1«a.      381Sf61 

38tasae.    a8is564. 

3842327.      384.2328. 


VKMttHn  381.3162. 


3814568. 
JM233a. 


384J776. 
384.2784. 
884:5675. 
384.5661, 
384  7867. 
384.7875. 
384.9161. 


384  9166.  384.8674. 


384.2778.  384.277a 

3842787.  384.2788. 

3B4S677.  304SB7t. 

3845683.  384.7883. 

384.7868.  304?B7O. 

3849156.  a84aisr. 

384.9162.  384ai«3. 


384.2781. 
3B4.9e73. 


384  7871. 
384aiS8. 
384S164. 


In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  the  Socialist 
Republic  of  Romania,  which  have  been 
exported  to  the  United  States  on  and  a&er 
January  1. 1985  and  extending  through 
December  31. 1983,  ahali.  to  the  extent  of  any 
unfilled  balances,  be  charged  against  tlie 
levels  of  restraiot  established  for  soch  goods 
during  the  twelve-month  period  beginning  on 
January  1. 1986  and  extending  through 
December  31, 1986.  In  die  event  the  levels  of 
restraint  established  for  tliat  period  liave 
been  exhausted  by  previous  entries,  auch 
goods  shall  be  subject  to  the  leveb  set  forth 
in  this  letter  with  the  exceptions  noted  l>elow. 

Merchandise  exported  during  the  twelve- 
month period  wtiich  began  on  January  1. 1985 
and  extends  through  Deoemljer  31. 1965  in 
Category  645/846  shall  be  permitted  entry 
into  the  United  for  consimtptiaa.  or 
withdrawal  from  warehouse  for  consumption, 
in  an  amount  not  to  exceed  36,418  dozen 
during  each  month  of  the  January  ttireugh 
May  1986  period. 

Merchandise  entered  in  1986  in  the 
foregoing  categories,  exported  during  the 
twelve-month  period  which  t>egan  on  January 
1. 1985  and  extends  through  December  31. 
1985.  plus  goods  exported  dming  die  twelve- 
month period  wliich  Iw^is  en  January  1. 1966 
and  ractends  throng^  Deoember  31. 198B.  shall 
not  together  exceed  the  1886  hmits 
established  for  such  goods  in  this  directive. 

The  1986  limits  are  subject  to  adjustment  in 
the  future  according  to  the  provisions  of  the 
Bilateral  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  November  7  and  16. 1984 
•between  the  tkivemmerrts  of  the  United 
States  and  the  Socialist  Republic  of  Romania 
whidi  provide,  in  part  that  (1)  Spedfic  limits 
may  be  inocased  for  carryover  and 
carryforward:  oonsaltatioas  may  be  heU  to 
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adjust  levels  for  categories  not  subject  to 
specific  limits:  and  (2)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustment  under  the  bilateral 
agreement,  referred  to  above,  will  be  made  to 
you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14. 1983.  (48  FR  55607),  December  30.  1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397),  June  2a 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754). 
November  9.  1984  (49  FR  44782).  and  in 
Stutistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Slates  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 

Sincerely.  .  . 

Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
1FR  Doc.  85-30474  Filed  12-24-85:  8:45  am) 
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Adjustment  of  the  Import  Limit  for 
Certain  Man-Made  Fiber  Apparel 
Products  Produced  or  IManufactured  in 
Taiwan 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  a  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  27, 
1985.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377^212. 

Background 

A  CITA  directive  dated  December  21, 
1984  (49  FR  50233)  established  limits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  including  man-made  fiber 
sweaters  in  Category  645/646,  produced 
or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month 
period  which  began  on  January  1, 1985 
and  extends  through  December  31, 1985. 

Pending  completion  of  a  data 
reconciliation  involving  this  category, 
the  amount  of  33.666  dozen  is  being 
deducted  from  import  charges  made  to 
the  restraint  limit  established  in  the 


directive  of  December  21, 1984  for 
Category  645/648.  The  1986  limit  for 
Category  645/646  will  be  adjusted, 
depending  on  the  outcome  of  the  data 
reconciliation. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983.  (48  FR  55607).  December  30, 1983  . 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textiles  Agreements. 

December  20, 1985. 

Cominittee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Difpartment  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  To  facilitate 
implementation  of  the  bilateral  agreement  of 
November  18, 1982  concerning  cotton,  wool 
and  man-made  fiber  textile  products  from 
Taiwan,  I  request  that,  effective  on  December 
27, 1985,  you  deduct  33,666  dozen  from  the 
imports  charged  to  the  restraint  limit 
established  in  the  directive  of  December  21, 
1984  for  man-made  fiber  textile  product  in 
Category  645/646,  produced  or  manufactured 
in  Taiwan  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1985 
and  extends  through  December  31, 1985. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely.  ^ 

Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-30462  Filed  12-24-85:  8:45  am] 
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Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Philippines  Effective 
on  January  1, 1986 

December  20. 1985 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  as  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Ross  Arnold,  International  Trade 


Specialist,  Ofnce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
November  24, 1962,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the 
Philippines  establishes  an  aggregate 
limit  for  Categories  300-354,  459-369, 
400-448,  459-469,  600-654  and  659-669 
and  within  the  aggregate,  speciFic  limits 
for  Categories  330,  331,  333/334,  335,  336, 
337,  338/339,  340,  341,  342,  345,  347,  348, 
352,  400,  431,  433,  434,  435,  443,445/446, 
337,  448,  604,  631,  634,  635.  630,  637,  638/ 
639,  640,  641.  642.  643.  645/646NT.  647. 
648.  649.  650,  651,  652,  659,  666,  and  669 
among  other  categories  which  have  been 
produced  or  manufactured  in  the 
Philippines  and  exported  during  the 
agreement  year  beginning  on  January  1, 
1986  and  extending  through  December 
31, 1986.  In  the  letter  published  below 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  aforementioned 
categories,  in  excess  of  the  desingated 
restraint  limits  and  which  have  been 
exported  during  that  twelve-month 
pRriod. 

Certain  categories  not  subject  to 
specific  limits  may  be  adjusted  during 
the  year  upon  agreement  between  the 
two  governments. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13,  (47  FR  55709),  as  amended 
on  April  7, 1983  (48  FR  15175),  May  3, 
1983  (48  FR  19924),  December  14, 1983, 
(48  FR  55607),  December  30, 1983  (48  FR 
57584),  April  4, 1984  (49  FR  13397),  June 
28, 1984  (49  FR  26622),  July  16, 1984  (49 
FR  28754),  November  9, 1984  (49  FR 
44782).  and  is  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreement. 

December  20, 1985   i      ,  = 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs,  ' ' 
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Department  of  the  Treasury.  Washington, 
DC.  20229 
Dear  Mr.  Commissioner;  Under  Ihe  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  end  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  IS.  1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of  notes 
dated  November  25. 1982,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Philippines;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
on  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  }anuary  1. 
1986,  entry  into  the  United  States  for     < 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Philippines  and  exported 
during  the  twelve-iQDnth  period  beginning  on 
January  1, 1986  and  extending  through 
December  31, 1986  in  excess  of  the  indicated 
restraint  limits: 


Catagory 

12  Monlh  fsstmnt  Hnwt 

300-354.358-366. 

376.  306.  725  iquara  ywits  aquiva- 

400-448.  4S8-W8. 

lent 

600-654  and  658- 

669 

330 

1.343,547  datan. 

331- _.- 

696.581  dozen  pairs. 

333/334 

91.216  dozen. 

335T 

43,653  dozen. 

335NT 

41,578  dozan 

336T                   „ 

336NT . 

32.936  dozen. 

337T 

410,412  dozan. 

337NT 

50.711  dozen. 

338/338 

915.857  dozan. 

340 

289.746  dozaa 

341T 

84,210  dozen. 

341ffr 

108,071  dozen.    ^ 

342T „.. 

54,336  dozan. 

342NT _.. 

64,715  dozan. 

345 

36,658  dozen. 

347 

301,592  dozea 

348 

245,199  dozen. 

3521 

67,925  dozen. 

3S2NT 

117.356  dozen. 

358T 

1.216.686  dozea 

358NT 

1,139.256  pounds. 

400     

59.237  pounds. 
151.500  dozen. 

431 

433  _ 

3.425  dozen. 

434 „ 

2.194  dozen. 

435 

2  283  dozea 

443 „_ 

2,306  dozen. 

445/*«6 

18,493  dozen 

447 

6,850  dozen. 

448 

804 

2,221.647  pounds. 

631pt'    - 

2,025.045  dozen  pairs. 

631pt' 

424.360  dozen  para. 

634 

229.359  dozen. 

e34T 

42.236 

635NT 

263,076  dozen  pairs. 

636T 

1,093.049  dozen 

636NT..         -      —      . 

50,858  dozea 

637T._       

656.266  dozea 

637NT.....     . 

45.408  dozan. 

638/639 

041.284  dozen. 

640 

117.711  dozen. 

641T 

86.615  dozen. 

641NT.     .—    

208.573  dozea 

6427 

54,336  dozea 

64aNT...„ 

66.046  dozen. 

643 

53.586  dozen. 

645/646NT.._      _    ... 

106.585  dozen 

646T 

284.296  dozen. 

647  ..„ _ 

106.867  dozen. 

648T 

206,638  dozea 

648NT..„ 

67,951  dozan. 

649 

4.261 .365  dozen 

Catagorv 

12-Monn  raatraml  fimt 

6S0 

23  051  dozen 

661     

117SS0dozan 

BSJT 

e0449dozaa 

IK5MT 

65eT __.     .__. 

659NT 

868  ...     

686^04  dozan       ,. 

4.116,988  poimda. 

1.641.675  poiindt  '■  .-.■■     '      •' 

217.259  pounds 

177.138  dozaa 

660 

•In    Calegarv    831.    a0    TSUS.A. 
704.3215.  704.8520,  704.8525.  704.8550,  704.9000. 

'tn   Category   631.   only    T.S.u  S.A   nurrbars    704.3215. 
704.8520.  7044525.  704.8550.  704.9000. 

In  carrying  out  this  directive  entires  of 
textile  products  in  the  foregoing  categories, 
except  Categories  330.  359.  434.  435,  447.  448, 
643,  650,  651  and  666,  produced  or 
manufactured  in  the  Philippines,  which  have 
been  exported  to  the  United  States  on  and 
after  January  1, 1985  and  extending  through 
December  31, 1985,  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  that  twelve-month  period.  In  the  event 
the  levels  of  restraint  established  for  that 
period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
levels  set  forth  in  this  letter.  Textile  products 
in  Categories  330,  359.  434.  435.  447.  448.  643. 
650.  651  and  666  which  have  been  exported 
before  January  1, 1986  shall  not  be  subject  to 
this  directive. 

Further,  the  following  factors  should  be 
used  for  conversions,  as  indicated: 


Calagofy 

333/334  ...„ 

38.5  square  yards  equivalent  par  dozan. 

8.0  square  yards  aqutveteni  par  dozen 

13.6  squars  yards  aquivalani  per  dozen. 

638/839....- „._ 

368  T        .._ 

6sa  T      

The  restraint  limits  set  forth  above  are 
subject  to  adjustment  in  the  future  according 
to  the  provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines  which  provide,  in 
part,  that:  (1)  specific  limits  or  sublimits  may 
be  exceeded  by  designated  percentages:  (2) 
specific  limits  may  be  adjusted  for  carryover 
and  carryforward:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the 
implemenation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement  referred  to  above 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7.  1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14. 1983,  (48  FR.  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1964  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  contrue 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  533(aKl). 
Sincerely. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  litiplementation 
of  Textile  Agreements. 
FR  Doc.  85-30463  Filed  12-24-«5:  8:45  am] 

BIUJNO  COOe  SSW-MMt    . 


Import  UmK  for  Certain  Wool  Appvtl 
Products  Produced  or  Manufactured  in 
Uruguay 

December  20. 1965. 

The  Chairman  of  the  Ckmunittee  for 
the  Implementation  of  Textile 
Agreements  (CUA).  imder  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1985.  For  further  information  contact 
Nathaniel  Cohen.  Trade  Reference 
Assistant.  Office  of  Textiles  and 
Apparel,  U.S.  Department  df  Commerce 
(202)  377-4212.     • 

Background 

Under  the  terms  of  the  Bilateral  Wool 
Textile  Agreement  of  December  30. 1983 
and  January  23. 1984.  as  amended, 
between  the  Governments  of  the  United 
States  and  Uruguay,  the  United  States 
Government  has  decided  to  control 
imports  of  men's  and  l>oys'  wool  suit- 
type  coats  in  Category  433.  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1. 1986  and  extends 
through  December  31, 1986.  at  a  limit  of 
13,635  dozen.  The  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice  establishes  the  twelve-month 
limit. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  RegistM^  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  28622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenaliaii. 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
December  20, 1985. 
Commissioner  of  Customs 
Department  of  the  Treasury.  Washington,  DC 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
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in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Wool  Textile  Agreement  of  December  30. 
1983  and  January  23. 1994.  between  the 
Covenuoenls  of  the  United  States  and 
Uruguay:  and  in  accordance  with  the 
provisioas  of  executive  Order  11651  of  March 
3. 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1. 1988.  entry 
inlo  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  Category  433 
prodooed  or  manufactured  m  Uruguay,  in 
excess  of  13,635  dozen. 

This  limit  is  subject  to  adjustment  in  the 
future  according  to  the  provisions  of  the 
bilateral  agreement  of  December  30. 1983  and 
January  23. 19M.  which  provide,  in  part,  that: 
(1)  The  specific  limit  may  be  adjusted  for 
carryover  and  carryforward  and  (2) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (4«  PR 
15175).  May  3. 1983  (48  FR  19924).  December 
14. 1983.  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4.  1984  (49  FR  13397).  ftme  28. 
1964  K9  FR  28622).  }uly  16, 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
annotated  (1985). 

in  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553. 

Sincerely, 

Walter  C.  Lenahan, 

Chairman.  Commit  lee  for  the  Implementation 
of  Textile  Agreements. 

{FR  Doc.  85-30528  Filed  12-24-85;  8:45  am] 
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Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Rt>er 
TextHe  Products  Produced  or 
Manufactured  in  the  Socialist  Federal 
ReputHic  of  Yugoslavia;  Effective  on 
January  1, 1986 

December  20  1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  luider  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  as  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1966.  For  fuiiher  information  contact 
Eve  Anderson.  International  Trade 
Specialist,  Office  of  Textiles  and 


Api>8rel,  U.S.  Department  of  Commerce, 
(202)377-4212 

Background 

On  October  9  sik!  November  12. 1985. 
the  Government  of4he  United  States 
and  the  Socialist  Federal  Republic  of 
Yugoslavia  exchanged  diplomatic  notes 
further  amending  and  extending  the 
Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  October  26 
and  27, 1984  for  one-year  beginning  on 
January  1, 1886  and  extendiii^  through 
December  31. 1966.  The  amended  and 
extended  agreement  establishes,  among 
other  things,  specific  limits  for 
Categories  340/640,  433,  434,  435,  443/ 
643,  444  and  447/448.  produced  or 
manfuactured  in  Yugoslavia  and 
exported  during  the  twelve-month 
period  beginning  on  January  1, 1986  and 
extending  through  December  31.  1986. 
The  letter  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  published  below 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man- 
made  fiber  textile  products  in  the 
foregoing  categories  in  excess  of  the 
designated  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FH  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983.  (48  FR  55607).  December  30,  1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13387),  June  28,  1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States  and 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C.  Lenaban. 

Chairman,  Comautteefor  the  Implementation 
of  Textiles  Agreements- 
December  20. 1965. 
Commissioner  of  Customs 
Department  of  the  Treasury  Washington.  DC 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  [7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  a  Geneva  on  December  20, 
1973,  as  extended  on  December  15. 1977  and 
December  22.  W81;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  effected  by  exchange  of  the  notes 
dated  October  9  and  November  12, 1985.  as 
amended,  and  extended,  between  the 
Governments  of  the  United  States  and  tite 


Socialist  Federal  Republic  of  Yugo&iavia:  and 
in  accordance  with  fte  proviMooa  of 
Executive  Order  11661  of  March  3. 1972.  as 
aaiended.  you  are  directed  to  prohibit, 
effective  on  j<tnuary  1. 1986.  entry  into  the 
United  States  for  cooaumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  foUowiog  categories, 
produced  or  manXactured  in  Yugoslavia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1988  aod  extending 
through  December  31. 1986  in  excess  of  the 
indicated  restraint  limits: 


CMtgoii 


fUlOWI^'^IO'Mft  ^OSvWW  Nfflll 


340/640 340.000 

443/643 _..  ?1.348  dozan  ol  whcta  not  awe  Itwn  fcSSS 

duen  inaN  be  in  Calegpr/  443. 
7.744  dozen. 
7.447  donn. 

434 8.565  donn. 

435 37,875  dojan. 

447/448 1  47.470  dozen  o(  mfiKb  not  mora  man  28,280 

dozen  en**  be  n  Category  447  and  not 
mofe  ttian  28.280  doiee  chad  be  n  cate- 
0O(y  448. 


In  carrying  out  this  directive  entries  of 
te.xtik;  products  in  the  foregoing  cittegorie,s. 
produced  or  manufactured  in  Yugoslavia, 
which  have  been  exported  to  the  United 
Slates  during  (he  periods  which  ended  on 
December  31. 1985.  shall,  to  the  extent  of  uny 
unfilled  balance*,  be  charged  ag,A>nst  the 
levels  of  restraint  established  for  such  goods 
during  the  twelve-menth  period  beginning  on 
January  1. 1986  and  extending  through 
December  31. 1986.  In  the  evertt  the  levels  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
October  26  and  27, 1978,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Socialist  Federai 
Republic  of  Yugoslavia  which  provide,  in 
part,  that:  fl)  within  the  group  limit  the 
specific  limits  may  be  exceeded  by  five 
percent  in  any  agreement  period  excopl  (or 
Category  340/640  where  6  p«;rcf:nt  is 
applicable;  (2)  the  group  limit  may  be 
exceeded  for  carryover  and  carryforward  not 
be  exceed  11  percent  of  the  appicablc  limit; 
and  (3)  up  to  67%  of  the  carryover  and 
carryforward  applied  to  the  group  limit  may 
be  applied  to  the  Category  443  limit, 

A  description  of  the  textile  categories  in 
terms  of  T,S,U.S..A.  numbers  was  published  in 
tl'.e  Federal  Reginter  on  December  13.  1982  (47 
FR  55709),  us  amended  on  April  7.  1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924),  December 
14,  1983,  (48  FR  55607).  December  30,  1983  (48 
FR  57584),  April  4. 1884  (49  FR  13397).  June  28. 
1984  (49  FR  26S22),  July  16,  1984  (49  FR  28754). 
November  9, 1934  (49  FR  447821.  and  in 
Statistical  Headnote  5.  Schedule  3  of  tb« 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commission  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
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to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreement  has  determined  that  these 
actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  533  (a)(1). 
Sincerely. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

in)  Doc.  85-00529  Filed  12-24-«5.  8:45  am] 
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Import  Restraint  Limits  for  Certain 
Cotton  and  Wool  Textile  Products 
Produced  or  Manufactured  in  ttie 
Socialist  Federal  Republic  of 

Yugoslavia 

Uecpmber  20, 1985. 

The  Chairman  of  the  Comnittee  for 
Ihe  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
WHS  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  27, 

1985.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist.  Qffice  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)377-4212. 

Background 

The  Governments  of  the  United  States 
and  the  Socialist  Republic  of  Yugoslavia 
have  exchanged  notes  dated  October  9 
and  November  12, 1985  further 
amending  their  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  October  26  and  27, 1978  for  an 
additional  year,  through  December  31, 

1986.  The  agreement,  as  further 
amended  and  extended,  also  establishes 
specific  limits  for  Categories  340/640, 
434,  and  435  and  447/448,  produced  or 
manufactured  in  Yugoslavia  and 
exported  during  the  period  which  began 
on  August  1, 1985  and  extends  through 
December  31. 1985.  The  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice  establishes  these  new  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983  (48  FR  19924],  December  14. 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4,  1984  (49  FR 
13397).  June  28.  1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenehan, 

Chairman,  Committee  for  the  Implementation 

of  Textiles  Agreements. 

December  20, 1985. 

Commissioner  of  Customs 

Department  of  the  Treasury.  Washington.  DC 

Dear  Mr.  Commissioner 

Tliis  directive  cancels  and  supersedes  the 
directive  of  September  13, 1985  concerning 
imports  of  cotton  and  wool  textile  products  in 
Categories  340  and  44S,  produced  or 
manufactured  in  Yugoslavia  and  exported 
during  the  period  which  began  on  )une  28. 
1985  and  extends  through  June  27, 1986. 

Under  the  terms  of  Section  204  of  the 
Agriculture  Act  of  1956,  as  amended  (7  U.S.C. 
1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20.  1973  as  extended  on 
December  15. 1977  and  December  22. 1981; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
October  26  and  27, 1978.  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Socialist  Federal 
Republic  of  Yugoslavia:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  Oecemt>er 
27, 1985.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  340/640.  434.  435  and  447/448, 
produced  or  manufactured  in  Yugoslavia  and 
exported  during  the  period  which  began  on 
August  1, 1985  and  extends  through 
December  31, 1985.  in  excess  of  the  following 
restraint  limits: 


Category 

340/640 

434 

435 

447/«4«..... 


S-ino.  raslratfil  NmN  * 


133.64S  dozaa 

3.542  dozen 

1S.A25  dozen. 

1S.S83  dozen  of  which  not  more  than  1 1 .667 
than  be  in  Category  447  and  not  more 
nton    1 1 ,0S7   dozen  eheN  be   m  Category 


■  The  iimiis  nave  not  been  adjusted  to  account  tor  any 
impons  exported  after  Juty  31.  1985 

Textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  prior  to  August  1,  1985  shall  not  be 
subject  to  this  directive. 

Textile  products  in  the  foregoing  categories 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
October  26.  and  27. 1978.  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Socialist  Federal 
Republic  of  Yugoslavia  which  provide  in  part 
that  these  limits  may  be  adjusted  for 
carryforward  and  carryover  up  to  and  not  to 
exceed  11  percent,  with  not  more  than  6* 
percent  carryforward. 


A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Fadaral  RegiatBr  on  December  13. 19BZ  (47 
FR  55709).  as  amended  on  April  7. 1963  (48  FR 
15175).  May  3.  19B3  (48  FR  19S24).  December 
14. 1983,  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  2& 
1984  (49  FR  28622).  July  1&  1964  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  in  Statistical 
Headnote  5.  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1985). 

In  carrying  out  tiie  above  directions,  the 
Commissioner  of  Customs  sliould  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemalcing  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely. 
Walter  C.  Lenahan. 

Chairman.  (Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  85-30530  Filed  12-24-85:  &«&  am) 
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Adjustment  of  import  Limits  tor 
Certain  Cotton  and  Man  Made  Fltor 
Textile  Products  Produced  or 
•Manufactured  in  Taiwan 

December  19. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
pubhshed  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  26, 
1985.  For  further  information  contact 
Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

BacltgFound 

A  CITA  directive  dated  December  21. 
1984  (49  FR  50233)  established  hmits  for 
certain  specified  categories  of  cotton, 
wool  and  man-made  fiber  textile 
products,  including  Categories  313.  333/ 
334.  335,  347/348.  640  and  648.  produced 
or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month 
period  which  began  on  January  1. 1985 
and  extends  through  December  31. 1985. 

Pending  completion  of  a  data 
reconciliation  involving  these 
categories,  the  following  amounts  are 
being  deducted  from  import  chai;ges 
made  to  the  restraint  limits  established 
for  them  in  the  directive  of  December  21. 
1984.  The  1986  limits  for  these  categories 
will  be  adjusted,  depending  on  the 
outcome  of  the  data  reconciliation. 


3 ''"'"'■ 
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Caiggofy 

Amount  ol  deduction 

aia 

1.028^40  tquM  yards. 
2,510  dazan. 

xnjna* 

aas 

2  103  donn. 

*«$     

5.260  doaaa 

AA7/!y8 

tlL0Q9  ikt^m 

<M0 

10061  doxan. 

648 ._. 

25.450  dozan. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709],  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1383  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 
December  19. 1985. 

Committee  for  the  Implementation  of  Textile 
Agreement* 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington,  DC 

Dear  Mr.  Commissioner 

To  facilitate  implementation  of  the  bilateral 
agreement  of  November  18. 1982.  as 
amended.  i»nceming  cotton,  wool  and  man- 
made  fiber  textile  products  from  Taiwan,  I 
request  that,  effective  on  Decemlier  26, 1985. 
you  deduct  the  following  amounts  from 
imports  charged  to  the  restraint  limits 
established  for  cotton  and  man-made  fiber 
textile  products  in  the  categories  indicated, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  l>egan  on  January  1, 1985  and  extends 
through  December  31. 1985. 


Catogonr 

Amount  of  deduction 

91.1 

2.510  dozea 
2.103  dozen. 
5.260  dozen. 
18  092  doTen. 

333/334 

335 

345         . 

V7/348 

tun 

10  061  dozen. 

648..                     ...     . 

25.450  dozen 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aH^airs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553  (a)(1). 
Sincerely, 
Walter  C  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  85-30454.  Filed  12-24-85:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  tt>e  Navy 

Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement  for 
San  Francisco  Bay  Ship  Homeporting, 
Naval  Station,  Treasure  Island,  CA 

Pursuant  to  section  lG2(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500).  the  Department  of  the 
Navy  will  prepare  a  Supplement  to  the 
Environmental  Impact  Statement 
completed  for  San  Francisco  Bay  Region 
Ship  Homeporting.  Naval  Station, 
Treasure  Island. 

The  Final  Environmental  Impact 
Statement  was  annoimced  in  the  Federal 
Register,  Vol.  49,  No.  251  of  Friday. 
December  28. 1984  (49  CFR  50440). 

The  Department  of  the  Navy 
announced  in  the  Federal  Register,  Vol. 
50.  No.  79  of  Wednesday.  April  24. 1985 
its  decision  to  berth  four  ships  (frigate 
class)  at  the  Naval  Station,  Treasure 
Island  (Alternative  II)  in  order  to 
provide  support  to  elements  of  the  Naval 
Reserve  Forces.  A  pier  and  associated 
shoreside  support  facilities  were  to  be 
constructed  to  accommodate  the 
additional  ships,  associated  personnel 
and  operational  requirements.  Other 
alternatives  also  considered  included 
the  no-project  alternative  (Alternative  1) 
and  a  thirteen  ship  alternative 
(Alternative  III),  which  included  the  four 
Naval  Reserve  Force  ships  of 
Alternative  II.  The  decisions  to  adopt 
Alternative  11  was  consistent  with  the 
current  mission  of  Naval  Station. 
Treasure  Island.  Significant  adverse 
impacts  were  to  be  avoided  by  the 
proper  design,  construction,  operation 
and  maintenance  of  facilities. 
Correspondingly,  it  was  determined  that 
any  major  proposed  action  in  addition  to 
Alternative  II  would  be  subject  to 
additional  environmental  studies  and 
scoping  which  would  be  based,  in  part, 
on  the  concerns  that  were  addressed 
and  generated  by  the  NEPA  documents 
supporting  this  decision. 

The  Supplemental  Environmental 
Impact  Statement  will  address  the 
additional  site  alternative  of  basing  the 
ships  and  constructing  support  facilities 
associated  with  Alternative  II  at  the 
Naval  Facilities  at  Hunters  Point,  San 
Francisco,  California.  Federal,  state  and 
local  agencies,  potential  developers,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  are  invited  to  submit  questions, 
written  conmients  and  suggestions 
concerning  the  analysis  to: 


Commander,  Western  Division,  Naval 
Facilites  Engineering  Command.  P.O. 
Box  727.  900  Commodore  Drive.  San 
Bruno,  California  94066-0720. 

Attention:  ,p^ 

Mr.  Dana  N.  Sakamoto,  Head.  Planning 
Implementation  Branch.  (415)  877- 
7590. 
In  order  that  comments  may  be 

considered  in  a  timely  fashion. 

correspondence  should  be  received  not 

later  than  January  1, 1988.  The  document 

is  to  be  available  to  the  public  in  early 

1986.  J 

Dated:  December  ^  1985. 

William  F.  Rocs,  Jr., 

Lieutenant, /ACC,  USNR.  FederaJ Register 
Liaison  Officer. 

(PR  Doc.  85-30525  Filed  12-24-85;  8:45  amj 

BILLING  COOE  36tO-AE-M 


Ctiief  of  Naval  Operations;  Executive 
Panel  Advisory  Committee;  Strategic 
Planning  and  ttie  Technology  Base 
Task  Force;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operatipns  (CNO) 
Executive  Panel  Advisory  Committee 
Strategic  Planning  and  the  Technology 
Base  Task  Force  will  meet  January  14- 
15. 1986.  from  9  a.m.  to  5  p.m.  each  day, 
at  4401  Ford  Avenue,  Alexandria. 
Virginia.  All  sessions  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
explore  the  relationship  between  Navy 
strategic  planning  process  and  the 
Technology  Base.  The  entire  agenda  for 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  the  integration  of 
technology  management  with  strategic 
planning  and  requirements  definition 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552(c)(1)  of  title 
5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Lieutenant  Paul  G. 
Butler,  Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee. 
4401  Ford  Avenue,  Room  928, 
Alexandria,  Virginia  22302-0268.  Phone 
(703)  756-1205. 


Dated:  December  20. 1985. 
William  F.  Roos.  |r., 

Lieutenant.  fAGC.  U.S.  Naval  Resen-e, 

Federal  Register  Liaison  Office. 

(FR  Doc.  85-30526  Filed  12-24-65.  8:45  am| 
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Naval  Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  will  meet  on  January  23  and 
24, 1986,  at  the  North  American  Defense 
Command  an  Unified  Space  Command 
at  Peterson  Air  Force  Base,  Colorado 
and  at  Cheyenne  Mountain,  Colorado. 
The  meeting  will  commence  at  8:15  A.M. 
and  terminate  at  6:00  P.M.  on  January 
23rd  and  24th.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  Committee 
members  on  C^  and  space.  The  agenda 
for  the  meeting  will  consist  of  briefings 
on  communications,  air  and  space 
defense,  and  intelligence.  These 
briefings  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  kept  secret  in  the 
interest  of  national  defense  and  are  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  The  classified  and 
nonclassiAed  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
perclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T,  C. 
Fritz,  U.S.  Navy,  Office  of  Naval 
Research  (Code  ICON),  800  North  Quincy 
Street.  Arlington,  VA  22217-5000, 
Telephone  number  (202)  696-4870. 

Dated:  December  20. 1985. 

William  R.  Roos,  Jr., 

Lieutenant  JAGC,  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 

(FR  Doc  89-30527  Filed  12-24-85:  B:46  am  J 
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DEPARTMENT  OF  ENERGY 

Floodplaln/Wetlands  Involvement  of 
the  Strategic  Petroleum  Reserve 
Seaway  Complex  DistrHnjtion 
Enhancements 

agency:  Strategic  Petroleum  Reserve, 
Energy. 

action:  Revised  floodplain/wetlands 
assessment  and  opportunity  for 
comment 

summary:  On  December  28, 1984,  the 
Strategic  Petroleum  Reserve  (SPR) 
published  a  floodplain/wetlands 
assessment  and  opportunity  for 
comment  in  the  Federal  Register  (49  FR 
50435)  on  a  proposed  42-inch  diameter 
buried  crude  oil  pipeline  from  existing 
facilities  of  the  SPR  Seaway  Complex, 
Brazoria  County.  Texas,  to  an  existing 
commercial  crude  oil  terminal  in  Texas 
City,  Galveston  County,  Texas.  No 
comments  were  received.  An 
Environmental  Assessment  l(EA).  DOE/ 
EA-0252]  and  a  Fmding  of  No  Significant 
Impact  were  issued  in  May  1985.  The 
public  notice  of  floodplain/wetlands 
involvement  and  the  EA  treated  as 
subaltematives  three  different 
alignments  for  routing  the  pipeline  from 
Bryan  Mound  past  Freeport.  Texas.  The 
SF^  subsequently  has  identified  and  is 
considering  a  fourth  alternative  route 
through  Freeport.  This  fourth 
alternative,  which  would  also  involve 
activities  within  a  floodplain/wetlands 
area,  is  the  subject  of  the  revised 
floodplain/wetlands  assessment 
provided  below.  Public  comments  or 
suggestions  on  the  floodplain/wetlands 
involvement  of  this  fourth  alternative 
are  invited.  Comments  received  will  be 
incorporated  in  the  revised  EA  for  this 
action  which  is  in  preparation. 

DATE:  Written  comments  should  be 
received  at  the  address  below  by 
January  10, 1986. 

ADDKESS:  Address  comments  to:  Mr. 
Sidney  R.  Evans..  SPR  Project 
Management  Office,  Department  of 
Energy,  900  Commerce  Road  East,  New 
Orleans.  Louisiana  70123,  Phone:  (504) 
734-4353. 

FOR  FURTHER  INFORMATION  CONTACT: 

1.  Mr.  Sidney  R.  Evans  at  the  above 
address. 


2.  Mr.  Walter  H.  Deiaplane.  Jr..  Strategic 
Petroleum  Reserve,  Department  of 
Energy,  FE-421. 1000  Independence 
Ave..  SW.,  Washington,  DC  20585, 
rhone:  (202)  252-4730. 

SUPPLEMENTARY  INFORMATION:  The 

Strategic  Petroleum  Reser\e  (SPR)  of  the 
U.S.  Department  of  Energy  (DOE) 
proposes  to  construct  at  most  a  53-mile 
long.  42-inch  diameter  buried  pipeline  to 
transport  crude  oil  from  existing 
facilities  of  the  SPR  Seaway  Complex  in 
Brazoria  County.  Texas  to  a  commercial 
crude  oil  terminal  in  Texas  City,  Texas. 

On  December  2A.  1984,  the  SPR 
published  a  floodplain/wetlands 
assessment  and  opportunity  iior 
comment  in  the  Federal  Register  (49  FR 
50435)  on  the  proposed  pipeline  and  no 
comments  were  received.  In  May  1985 
the  SPR  issued  an  EA  (DOE/EA-0252),  a 
Finding  of  No  Significant  Impact,  and  a 
floodplain/wetlands  Statement  of 
Findings  for  this  action.  The  public 
notice  of  floodplain/wetlands 
involvement  and  the  EA  addressed  three 
alternative  alignments  for  routing  the 
pipeline  from  Br>'an  Mound  past 
Freeport,  Texas. 

The  SPR  has  identified  and  is 
considering  a  fourth  alternative  route 
through  Freeport  to  mitigate  logistical 
problems  (primarily  crowded  corridors) 
associated  with  pipeline  construction 
along  the  previously  considered 
alternative  route  segments.  This  fourth 
alternative,  which  also  involves 
activities  within  a  floodplain/wetlands 
area,  is  an  approximately  11-mile  long 
route  from  Bryan  Mound  to  Stratton 
Ridge  where  it  shares  a  common  point 
with  the  three  alternatives  considered 
previously.  From  the  Stratton  Ridge 
common  point  to  the  ARCO  Terminal  in 
Texas  City,  the  route  is  essentially  the 
same  as  that  assessed  previously.  Figure 
1  provides  a  regional  overview  of    . 
Alternatives  1-4  and  the  remainder  of 
the  proposed  route.  The  Stratton  Ridge- 
to-Texas  City  segment  is  about  35  miles 
long. 

BILLING  CODE  64S0-01-M 
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Floodplain  Involvement 

Most  of  the  Alternative  4  route  is 
within  the  100-year  floodplain  (Figure  2). 
From  the  SPR  Bryan  Mound  storage  site, 
which  has  an  elevation  above  the  100- 
year  floodplain.  the  pipeline  route 
crosses  the  floodplain  east-northeast 
along  the  north  side  of  an  elevated  road 
(Bryan  Mound  Road).  The  route  leaves 
the  floodplain  as  ii  crosses  State 
Highway  288/36  and  a  levee  and  enters 
the  City  of  Freeport. 

Within  Freeport  passes  east  of  a     ' 
residential  area  and  turns  north, 
crossing  levees  on  either  side  of  the  Old 
Brazos  River  (Freeport  Harbor)  near  the 
Stauffer  Turning  Basin.  Except  for  a 
1000-ft  stretch  beyond  the  north  harbor 
levee,  the  route  is  within  the  floodplain 
as  it  proceeds  north  until  it  reaches  a 
levee-protected  area  at  the  Dow  Barge 
Canal.  The  route  crosses  three  levees  at 
this  point  and  proceeds  north.  Between 


the  Dow  Barge  Canal  and  Oyster  Creek, 
the  route  is  within  the  floodplan  except 
for  an  800-ft  wide  band  at  State 
Highway  332  and  a  1-mile  wide  band 
along  the  south  bank  of  Oyster  Creek. 
After  crossing  the  seventh  and  final 
levee  at  Oyster  Creek,  the  route  remains 
in  the  floodplain  to  the  Stratton  Ridge 
ccmmon  point. 

The  areas  within  the  100-year 
floodplain  delineated  the  Figure  2  are 
subject  to  flooding  from  high  rainfall 
and  storm  surges  associated  with 
hurricanes  and  other  coastal  storms. 
Features  shown  in  Figure  2  are  based  on 
current  maps  published  by  the  Federal 
Emergency  Management  Agency 
supplemented  by  visual  inspection  of 
the  proposed  route  during  August  1985. 
The  environments  characterizing  the 
floodplain  in  the  vicinity  of  the  proposed 
pipeline  consist  mainly  of  urban/ 
industrial  land  and  coastal  prairie 
(primarily  used  as  range  and  pasture): 


small  areas  of  woodlands  and  coastal 
marsh  are  also  encountered. 

According  to  Executive  Order  11968 
(Floodplain  Management.  May  24. 1977). 
Federal  agencies  "shall  consider 
alternatives  to  avoid  adverse  effects  and 
incompatible  development  in  the 
floodplain."  If  there  is  no  "practicable 
alternative"  to  locating  a  project  in  a 
floodplain.  an  agency  is  to  "design  or 
modify  its  action  in  order  to  minimize 
potential  harm  to  or  %vithin  die 
floodplain."  Natural  and  beneficial 
floodplain  values  to  be  protected 
include  natural  moderation  or  floods, 
water  quality  maintenance,  groundwater 
recharge,  support  of  living  resources 
(marshes,  fish  and  wildlife),  cultural 
richness  (archaeological,  historical 
recreational,  scientiflc  resources),  and 
agricultural,  aquacultural,  and  forestry 
production. 

BtUJNG  COOE  MS0-«1-« 
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Figure  2,  Location  of  100-yr  floodplain  along  new  alternative  DOE  pipeline 
allgnaent  from  Bryan  Mound  through  Freeport 
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There  is  no  practicable  alternative 
pipeline  route  from  Bryan  Mound  past 
Freeport  that  would  entirely  avoid 
activity  in  the  floodplain.  About  8  mires, 
or  71  percent,  of  Alternative  4  is  within 
the  floodplain.  This  is  comparable  to  the 
other  three  alternatives  which  invoh^e 
from  8  to  13  miles  of  ffoorfpfain  between 
Bryan  Monnd  and  the  cnmmon  point  at 
Stratton  Rid^. 

Alternative  4  crosses  nine  water 
bodies  and  seven  levees.  In  comparison. 
Alternatives  1  and  2,  which  bypass 
Freeport  to  the  west  and  north  by 
crossing  the  Brazos  Rtver  twice,  kto»» 
seven  water  bodies  and  Hve  levees  six 
water  bodies  and  four  levees, 
respectively.  Ahemstive  3.  which 
parallels  the  east  bank  of  the  Brazos 
River  past  Freeport,  crosses  two  water 
bodies  and  five  levees. 

About  84  percent  of  (he  35-aule 
segment  ol  the  protect  ptpehne  from  the 
common  point  at  Stratton.  Ridge  to  the 
ARCO  Terminal  in  Texas  City  is  in  the 
floodplain.  The  5.5  mile  portion  that  is 
not  in  the  floodplain  is  located 
principally  in  Galveston  County. 

Wetlan«h  Involvement 

Alternative  4  involves  about  0.1  mile 
of  wetlands,  all  located  immediately 
adjacent  to  the  Bryan  Mound  site 
(Figure  2).  In  comparison.  Alternative  3 
along  the  east  bank  of  the  Brazos  would 
virtually  avoid  wetlands.  Alternatives  1 
and  2  involve  about  4  miles  aiKJ  3  miles 
of  wetlands,  respectively.  The  common 
segment  from  Stratton  Ridge  to  Texas 
City  involves  about  1  mile  of  wetlands, 
mainly  associated  with  stream 
crossings. 

Executive  Order  11990  (Protection  of 
Wetlands.  Kfay  24. 1977]  requires 
Federal  agencies  to  avoid  construction 
in  wetlands  (e.g..  coastal  marshes) 
unless  "there  is  no  practicable 
alternative"  and  "all  practicable 
measures  to  minimize  harm"  are 
included.  There  is  no  practicable 
alternative  pipeline  route  from  Br/an 
Mound  to  Texas  City  that  would  entirely 
avoid  wetlands.  However,  Alternrttive  3 
would  avoid  wetlands  in  routing  the 
pipeline  from  Brj'an  Mound  past 
Freeport. 

Floodplain /Wetlands  Effects 

The  effect  of  pipeline  construction  on 
the  floodplain  will  be  direct  minor  and 
short-term.  Duiirig  construction,  small 
areas  of  pasturehind  and  wildlife 
habitat  will  be  disturbed  for  the  100-ft 
(maximum)  construction  right-of-way 
(ROW)  and  the  50-fl  maintenance  ROW 
(maximum).  The  ROW  may  be  defined 
as  that  area  consisting  of  a  perpetual 
easement  plus  a  temporary  construction 
zone.  Normally,  the  ROW  will  be  a  total 


of  12S{t  wide.  However,  at  major 
crossings,  the  total  will  be  greater  due  to 
additional  construction  zones  required. 
Maximum  ROW  areas  at  ma^or 
crossings  ar^  estimated  to  be  200  ft  by 
600  ft. 

For  Alternative  4.  a  small  wooded 
area  is  encountered  between  Oyster 
Creek  and  Highway  523;  the  permanent 
ROW  in  this  area  will  be  25  ft  wide  and 
will  require  clearing  about  2  acres  of 
oak  and  other  hardwood  trees.  Since 
about  70  percent  of  the  Aftemative  4 
route  uses  existing  ROW,  there  wiT!  be 
little  net  change  to  habitat  from  the 
construction  ROW  or  from  the    , 
maintenance  ROW.  Alternatives  1-3 
each  use  existing  ROW  for  about  77 
percent,  53  percent,  and  85  percent  of 
their  total  lengths,  respectively. 

Because  the  pipeline  will  be  buried 
and  designed  to  minimize  the  potential 
for  leakage,  there  will  be  no  interference 
with  natural  moderati<H»  of  floods,  water 
quality  maintenance,  groundwater 
recharge,  or  agricultural  production. 
Similarly,  there  will  be  no  increase  in 
the  threat  t»  life  or  property  from 
flooding  as  a  result  of  the  buried 
pipeline. 

Effect  of  pipeline  construction  on 
wetlands  will  also  be  minor.  For 
Ahemative  4,  the  construction  ROW 
will  disturb  about  1.1  acre  of  wetlands 
outside  the  northeast  comer  ol  Bryan 
Mound.  The  portion  of  this  area  that  ««ll 
be  directly  disrupted  by  digging  the  10-ft 
wide  pipeline  trench  is  about  0.1  acre. 
This  wetland  area  is  part  of  a  larger 
area  that  is  to  be  fiBed  for  fature 
development  of  an  iodustrial  park.  For 
Alternatives  1  and  2.  the  pipehre  trench 
will  disrupt  about  4  acres  and  3  acres  of 
wetlands,  respectively. 

The  wetlands  involved  in  Alternatives 
1  and  2  and  the  common  pipeline 
segment  enst  of  Stratton  Ridge  are 
mainly  brackish  and  fresh  or 
intermediate  coastal  cnajshes.  Although 
such  coastal  marshes  are  ifaportant  as 
habitat  and  in  maintaining  the  l>ay- 
esluaiine  ecosystem,  none  of  the  areas 
involved  are  specifically  set  aside  for 
wildlife:  further,  they  are  often  disturbed 
by  grazing  and  other  uses. 

Mitigation 

Peritiit  conditions  will  ensure  llial  the 
effects  of  the  pipelme  on  ftoodplains  and 
associated  wetlands  will  be  temporary 
and  localized  and  will  minimize  haraa  to 
floodplains  and  wetlands  in  accordance 
with  K.  0. 11988  and  Fl  0. 11990.  In 
pdrticuld',  return  to  ori^jinal  bottom 
contours  (U.S.  Army  Corps  of  Engineers, 
General  Permit  15800.  Special  Condition 
3).  revegetation  of  riparian  areas 
(General  Permit  15800.  Special 
Condition  7),  and  disposal  of  dredge 


spoils  in  upland  areas  (General  Permit 
1.5800)  wfil  minimize  construction  effects 
on  surface  waters.  For  water  bodies  to 
be  crossed  by  directional  drilling. 
General  Permit  14114  specifies  that  there 
will  be  no  dredging  or  filling  in  the 
waterway  or  adjacent  wetlands  fSpecial 
Condition  f)-  no  disturbance  to  adjacent 
wetlands  or  submerged  vegetation 
(Special  Condition  gj,  and  restoration  of 
preproject  ground  conditions  (Special 
Condition  h). 

Construction  techniques  will  ensure 
that  flood  protection  levees  will  not  be 
disturbed  during  pipeline  crossings.  For 
Alternative  4,  the  Old  Town  Site  levae 
(the  first  one  encountered)  will  be 
crossed  by  boring.  The  remaining  six 
levees  will  be  crossed  using  directional 
drilling.  Either  method  wiD  prevent 
disturbance  of  existing  embankments.    . 
Also,  seasonal  limitations  on 
construction  activity  (e.g..  daring 
hurricane  season)  in  the  vicinitj'  of 
levees  will  be  observed.  Construction 
techniques  at  water  crossings  should 
minimize  water  quahty  impacts.  Buffer 
zones  for  water  body  crossings  of  op  to 
200  ft  perpendicnlar  to  the  pipeline  and 
up  to  000  ft  parallel  to  the  pipeline  will 
separate  constradion  activities  from  the 
water's  edge  on  each  side. 

The  risks  and  potential  intpects  of 
crude  oil  spills  will  be  reduced  by 
routine  pipehne  inspection  and 
maintenance  and  implementation  of  a 
spin  contingency  plan. 

Issued  Jt  Washington.  DC  Dated: 
December  11J.  1985.  -.     ^- 

William  A.  Vaushan. 

AssisteiU  Snavtary.  Enviroitateat,  Safety,  oad 
Health. 
irR  Doc.  SS-30516  Filed  13-24-65; 8:45  am} 
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Economic  Regulatory  Adminismtlon 

I  ERA  Docket  lio.  K-aS-MGl 

Energy  Markoting  Exdwngov  Inc.; 
AppKcatiofv  To  hnport  Natural  Gai 
From  Canada 

AGENCY:  Economic  Regulatory 
Administration,  Energy. 
ACTION:  Notice  of  AppUcatioB-for 
Blanket  .Authorizaticn  to  Import  Natuial 
Gas  from  Ca.aada  for  Short-Term  and 
Spot  Sales. 


SUMMiUrv:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energ5'  (DOE)  gjvcs  notice  of  receipt 
on  Deceraber  11, 1985.  of  an  application 
filed  by  Ener^  Marketing  Exchange  Inc. 
(EME),  a  wholly-owned  subsidiary  of 
NUI  Corporation  (NUIl  and  aERliate  of 
EUzabethtown  Gas  Company,  for 
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blanket  authorization  to  import  from 
Canada  up  to  50  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery.  The  gas  will  be  supplied 
by  various  Canadian  producers, 
pipelines,  gas  utilities  and  marketers. 
EME  would  then  resell  the  gas  to 
industrial  and  commercial  end-users, 
agricultural  users,  and  electric  utilities 
or  would  act  as  an  agent  on  behalf  of 
Canadian  producers  and  marketers  and 
the  U.S.  purchasers.  EME  proposes  to 
file  quarterly  reports  showing  the 
specific  terms  of  each  import  and  sale, 
including  the  price  and  volumes. 

The  application  is  flled  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  Delegation  Order  No.  0204-111. 
Protests,  motions  to  intervene  or  notices 
of  intervention,  and  written  comments 
are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.  on  January  27, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  P.  Tomaszewski.  Natural  Gas 
Division.  Economic  Regulatory 
Administration,  Forrestal  Building, 
Room  Ga-076. 1000  Independence 
Ave..  SW..  Washington.  DC  20585. 
(202)  252-9760: 
Diane  Stubbs,  Office  of  General 
Counsel,  Natural  Gas  and  Mineral 
Leasing.  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  6E-042. 1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585.  (202)  252-6667. 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  in  accordance  with  section  3  of 
the  Natural  Gas  Act  and  consistent  with 
the  Secretary  of  Energy's  gas  import 
policy  guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  maricets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1964).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  has 
asserted  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 


notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestani  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
conunents  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration,  Room  GA-076-A.  RG- 
23,  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m.,  January  27, 
1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  the  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should - 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  offset, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  on 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  despute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necesary  for  a  full  and  true  disclosure  of 
the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
era  590.316. 

A  copy  of  EME's  application  is 
available  for  Inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  6:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


Issued  in  Washington.  DC  on  December  18, 
1985. 

RobeH  L  Oavies, 

Director.  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

|FR  Doc.  85-30432  Filed  12-26-85:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EfWe- 145-000] 

Bangor  Hydro-Electric  Co.;  FWng 

December  19, 1985. 

Take  notice  that  Bangor  Hydro- 
Electric  Company  (BH),  on  December  16, 
1985,  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  date  as 
of  November  1. 1985  between  BH  and 
Central  Vermont  Public  Service 
Corporation  (CVPS).  The  proposed  rate 
schedule  provides  for  the  sale  of  non- 
firm  energy  by  BH  to  CVPS. 

BH  states  that  a  copy  of  the  filing  was 
mailed  to  CVPS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
26, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  85-30483  Filed  12-24-85:  8:45  am] 

NLUNG  CODE  67t7-«1-M 


fDocfcet  No.  EII86-14ft-000] 
Bangor  Hydro-Electric  Co.;  Filing 

December  19, 1985. 

Take  notice  that  Bangor  Hydro- 
Electric  Company  (BH).  on  December  16. 
1985,  tendered  for  filing  as  a  rate 
schedule  an  executed  agreement  dated 
as  of  November  1, 1985  between  BH  and 
Green  Mountain  Power  Corporation 
(GMP).  The  proposed  rate  schedule 
provides  for  the  sale  of  non-firm  energy 
by  BH  to  GMP. 

BH  states  that  a  copy  of  the  filing  was 
mailed  to  GMP. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Decemlier 
26, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  hie 
with  the  Commission  and  are  available 
for  public  inspection- 
Kenneth  F.  numb. 
Secretary. 

(FR  DOC.8S-30484  Filed  12-24-S5;  8:45  am] 
BiLUNO  cooE  srir-oi-M 

[Docfctt  No.  ER86-17»-000] 

The  Dayton  Power  and  Light  Co.;  RHng 

December  18. 1985. 

Take  notice  that  on  November  25, 
1985,  the  Dayton  Power  and  Light 
Company  (DP&L)  tendered  for  filing  an 
executed  Service  Agreement  For  Partial 
Requirements  And/Or  Transmission 
Wheeling  Service  To  Municipalities  For 
Resale  (Service  Agreement)  between 
DP&L  and  the  Village  of  Eldorado.  Ohio, 
and  a  Notice  of  Cancellation  of  FERC 
Electric  Tariff,  Original  Volume  1. 

The  proposed  Service  Agreement 
permits  the  Village  of  Eldorado  to 
receive  partial  requirements  and 
transmission  wheeling  service  from 
DP&L  under  its  FERC  Electric  Tariff. 
Original  Volume  No.  2.  The  previous 
service  agreement  between  DP&L  and 
the  Village  of  Eldorado  under  which  the 
Village  of  Eldorado  received  service 
pursuant  to  DP&L's  FERC  Electric  Tariff 
Original  Voltmie  No.  1,  is  superseded. 

No  customers  will  remain  on  FERC 
Electric  Tariff,  Original  Volume  No.  1 
and  the  same  Full  Requirement  Service 
is  available  on  FERC  Electric  Tariff. 
Original  Volume  No.  2  on  file  with  the 
Commission. 

DP&L  requests  the  Commission  waive 
its  notice  and  filing  requirements  and 
permit  the  proposed  Eldorado  Service 
Agreement  and  the  Notice  of 
Cancellation  to  become  effective 
December  1. 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
24, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

[FR  Doc.  85-30485  Filed  12-24-85;  8:45  am] 
MLUNO  COOC  «717-«1-M 

(Dockvt  No.  CPS2-35S-008] 

Natural  Gas  Pipeline  Co.  of  America; 
Petition  to  Amend 

December  18, 1985. 

Take  notice  that  on  December  5, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Petitioner),  701  East  22nd 
Street,  Lombard.  Illinois  60148,  filed  in 
Docket  No.  CP82-355-008.  a  petition  to 
amend  the  order  issued  January  14, 1985 
in  Docket  No.  CP82-355-000,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  interconnections  between 
the  facilities  of  Petitioner  and  United 
Gas  Pipeline  Company  (United)  at  Deep 
Lake  in  Cameron  Parish,  Louisiana  and 
at  the  outlet  of  the  Henry  plant  in 
Vermilion  Parish.  Louisiana  and  to 
delete  two  sale  points  directly  to  Entex 
previously  authorized  but  never  put  in 
service  at  Lake  Charles  in  Calcasieu 
Parish.  Louisiana,  and  at  the  Henry 
plant  and  to  delete  16.22  miles  of  10-inch 
pipeline  previously  authorized  but  never 
constructed  which  would  have  been 
required  to  effectuate  deliveries  to  Entex 
at  Lake  Charles,  all  as  more  fully 
described  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioner  states  that  by  order  issued 
January  14, 1985,  the  Commission 
affirmed  an  Initial  Decision  issued  June 
22, 1984,  in  Docket  No.  CP82-355-000 
which  authorized  Petitioner  to  increase 
its  daily  contract  quantity  to  Entex  from 
1,850  Mcf  to  50.000  Mcf.  to  add,  among 
others,  the  Lake  Charles  and  Henry 
plant  sales  points  and  to  construct  and 
operate  16.22  miles  of  ten-inch  pipeline 
to  make  the  Lake  Charles  deliveries. 
Deliveries  to  Entex  at  the  Henry  plant 
were  to  be  made  through  existing 
facilities  between  Petitioner  and  Entex. 

Petitioner  states  that  Entex  has 
entered  into  a  transportation  agreement 
with  United  dated  September  30, 1985, 
whereby  United  would  transport 


volumes  of  gas  from  two  existing 
interconnections  between  Petitioner  and 
United  at  Deep  Lake,  and  at  the  outlet  of 
the  Henry  plant  in  heu  of  the  authorized 
direct  dehveries  by  Petitioner.  United 
would  redeliver  these  volumes  to  Entex 
at  various  existing  interconnections 
between  Entex  and  United.  (United  filed 
for  authority  to  provide  such 
transportation  on  October  31. 1965  in 
Docket  No.  CP86-111-000).  Petitioner 
states  that  because  of  Entex's 
transportation  arrangment  with  United, 
Petitioner  would  no  longer  require  the 
Lake  Charles  and  Henry  plant  sales 
delivery  points  or  the  related  pipeline 
facilities,  previously  authorized. 
Petitioner  would  require,  in  their  place, 
the  new  sales  points  at  Deep  Lake  and 
at  the  outlet  of  the  Henry  plant 
described  above  at  which  it  would 
deliver  to  United,  on  Entex's  behalf.  No 
additional  facilities  would  be  required 
for  these  two  new  sales  points. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec  31. 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  tvill  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  part>'  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Phisnb. 
Secretary. 

[FR  Doc.  85-30486  Filed  12-24-85:  8:45  am) 
BHXMQ  COOE  •717-«1-ll 


[Docket  Na  EL85-1»-103] 

Salmon  Rh^er  Basin,  Idaho;  Intent  to 
Prepare  an  Environmental  Impact 
Statement;  Conduct  a  Scoping 
Meeting;  Conduct  a  Technical 
Woricshop 

Decemt>er  18, 1985. 

The  staff  (Staff)  of  the  Federal  Energy 
Regulatory  Commission  has  concluded 
Phases  1  and  2  of  the  Salmon  River 
Basin  Ouster  Impact  Assessment 
Procedure  (CIAP),  and  its  analysis 
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indicates  that  the  development  of  the  15' 
proposed  hydroelectric  projects 
included  in  the  ClAP  study  constitutes  a 
major  Federal  action  signincantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  15 
proposed  projects  in  accordance  with 
the  National  Environmental  Policy  Act. 
Possible  ahematives  to  the  proposed 
actions  »vil]  be  addressed.  Site  specific 
and  cumulative  environmental  impacts 
will  be  evaluated  in  the  EIS. 

Interested  persons  and  agencies  are 
invited  to  provide  comments  and 
recommendations,  including  any 
supporting  data,  on  the  scope  of  the 
planned  EIS.  The  identified  target 
resources.* already  under  detailed 
cumulative  impact  analysis  by  the  Staff, 
will  be  evaluated  in  the  EIS.  as  well  as 
other  relevant  resources  and  issues. 

The  EIS  scoping  process  will  entail  an 
evaluation  by  the  Staff  of  ail  the 
environmental  issues  of  primary 
fxmcem.  based  on  the  comments 
received  and  the  Staff's  independent 
analysis.  An  EIS  scoping  document  will 
be  prepared,  distribated  to  the 
interested  parties,  and  discussed  in 
conjunction  with  the  Staffs  planned 
CIAP  Phase  S  Technical  Session.  The 
technical  session  will  begin  on  January 
27. 196o,  at  the  Boise  Inter-Agency  Fire 
Center  (BIFC).  3905  Vista  Avenue,  Boise. 
Idaho,  in  the  training  building 
auditorium  at  ftOO  ajn.  and  will  continue 
through  January  29th.  The  EIS  scoping 
sessions  wii  be  held  at  8:30  a.m.  and  at 
7:00  p.m.  on  January  30th.  also  at  the 
BIFC  auditorium. 

Comments  and  recommendations 
shouid  be  filed  with  the  Commission  or 
or  before  February  15. 1986.  and  must  be 
addressed  to  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capital  Street. 
NE..  Washington,  DC  20426.  and  should 
clearly  show  the  following  caption  on 
the  first  page:  Salmon  River  Basin, 
Idaho,  Docket  No.  EL85-19-103. 

For  further  information,  please  contact 
the  FERC  Project  Manager.John  Staples, 
at  (202)  376-9064  or  Robert  F.  Koch, 
FERC  Attemey,  (202)  357-S776. 
KoniMtli  F.  HuHD, 
Secretory. 

{FR  Doc.  85-30M(7  Piled  12-24-85:  8:45  am] 
■HJJNO  COOE  •717-01^ 


Fedeial  Register  /  Vol.  50,  No.  248  /  Thursday,  December  26,  1985  /  Notices 


■FERC  ProiecU  Nos.  6433. M34. 6t3i.  7225,  7289. 
Tana  73m.  7334.  7340.  7378,  TSSa  73*2. 7383.  tsbb. 


'CMaaok  iilwBW.  ateetead  trout,  rairdxnv  trout, 
cutthroat  tcauL  buU  IrauL  eUu  mule  d«er.  and 
ftpanan  habitat 


(Dockst  Na  ERS6-79-000J 

Western  Massachusetts  Electric  Co.; 
Supplemental  HIing 

December  la  1985.  <    '    " 

Take  notice  that  on  December  12. 
1985.  Northeast  Utilities  Service 
Company,  as  agent  for  Western 
Massachusetts  Electric  Company,  filed 
additional  information  on  its  filing  in 
this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
24, 1985.  Protests  will  be  considered  by 
the  Commission  in  determiritag^lhe 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pkmib. 
Secretary. 

|FR  Doc.  85-30488 Filed  12-24-85:  8:45  am] 

BltUMG  C<}DE  •7T7-01-a 


Office  of  Hearinjis  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Weefc  of  November  1 1  Through 
November  15, 1985 

During  the  week  of  November  11 
through  15. 1965.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for 
exception  or  other  relief  filed  with,  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Requests  for  Exceptioa 

^f id-West  Oil.  Ltd.  11/15/B5.  HEE-0141 

Mid-West  Oil.  Ltd.  filed  an 
Application  for  Exception  to  be  relieved 
of  the  requremeiit  to  prepare  and  file 
Form  EIA-782B  with  the  DOE  Energy 
Information  Administration.  The  basis 
of  the  request  was  the  firm's  claim  that 
the  filing  requirement  posed  an 
inordinate  burden.  In  considering  the 
request,  the  DOE  found  that  the 
information  supidied  by  the  firm  was 
insufficient  to  support  the  exception 
request  and  that  the  firm  refused  to 
supply  additional,  necessary  material 
although  requested  to  do  sa  Under  the 


circumstances,  the  application  was 
denied. 

tied  River  Oil  Company.  11/14/85.  HEE-0164 

The  Red  River  Oil  Company  filed  an 
Application  (or  Exception  seeking  relief 
from  the  requirement  that  it  prepare  and 
file  Form  ElA-782fl  (Reseller/Retailers' 
Monthly  Petroleum  Product  Sales 
Report)  with  the  DOE  Energy 
Information  Administration.  In  a 
IVoposed  Decision  and  Order  issued  on 
October  2. 1985,  the  DOE  found  that  Red 
River  had  failed  to  show  that  the  burden 
of  completing  the  Form  outweighed  the 
benefit  to  the  nation  of  having  the  ElA- 
782B  survey-  results.  The  firm  filed  a 
Statement  of  Objections  to  the  Proposed 
Decision  and  Order  on  October  15,  1985. 
In  considering  the  firm's  objections  to 
the  Proposed  Decision,  the  DOE 
concludedthat  any  burden  experienced 
by  Red  River  Oil  as  a  result  of  the  filing 
requirement  was  not  out  of  proportion  to 
the  burden  placed  upon  other,  siihilarly 
situated  firms.  Accordingly,  the  request 
was  denied. 

Ted's  Truck  Center.  11/1S/8S.  HEE-0156 

Ted's  Truck  Center  filed  an 
Application  for  Exception  in  which  it     * 
sought  relief  from  the  requirement  that  it 
prepare  and  file  Form  EJA-782B  with  the 
DOE  Energj'  information 
Administration.  According  to  the  firm, 
because  of  iU  limited  staff,  the  filling 
requirement  creates  an  undue  hardship. 
In  considering  the  request,  the  DOE 
found  that  the  information  supplied  by 
the  firm  was  insufficient  to  support  its 
exception  request.  When  the  additional, 
necessary  information  which  was 
requested  was  not  provided,  the 
application  was  denied. 

Walthall  Oil  Company.  11/15/85.  HEE-0149 

The  Walthall  Oil  Company  filed  an 
Application  for  Exception  in  which  ft 
sought  relief  from  the  requirement  that  it 
prepare  and  file  Form  ElA-821  with  the 
DOE  Energy  Information 
Administration.  According  to  Walthall. 
tfie  filing  requirement  was  unduly 
burdensome.  In  considering  the  request, 
the  DOE  found  that  the  firm  had  not 
shown  that  any  burden  which  it 
experienced  as  a  resuh  of  this  filing 
requirement  was  greater  than  that  of 
other,  similarly  situated  fhins.  Nor  did 
Walthall  demonstrate  that  the  burden  of 
filing  the  form  outweighed  the  public 
policy  interest  in  receiving  the  data 
produced  by  the  EIA-B21  survey. 
Accordingly,  Walthall's  request  for 
exception  was  denied. 
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Motion  for  Discovery 

Marathon  Oil  Co.,  Economic  Regulatory 
Administration,  Growmark,  Inc.,  11/14/ 
85,  HRD-0043,  HRD-0036.  HRD-0044, 
HRD-0053,  HRD-0062,  imD-0043,  HRD- 
0024 

Marathon  Oil  Company,  the  Economic 
Regulatory  Adminstration  and  Growmaric, 
Inc.,  filed  Motions  for  Discovery  and 
Evidentiary  Hearing  concerning  the  class  of 
purchaser  issue  set  forth  in  a  Proposed 
Remedial  Order  issued  to  Marathon.  In  the 
PRO.  the  ERA  alleged  that  based  on  both  a 
supply  contract  entered  into  by  Growmark 
and  Marathon,  and  the  manner  of 
Growmark's  purchases  from  Marathon. 
Marathon  improperly  included  Growmark  in 
its  wholesale  reseller  classes,  rather  than  in 
its  own  separate  "Growmark  contact  class." 
The  OHA  found  that  the  Growmark  supply 
contract  was  not  the  type  which  warranted 
the  creation  of  a  separate  class  of  purchaser, 
and  that  Growmark's  manner  of  purchasers 
did  not  result  in  a  significant  cost  savings  to 
Marathon.  As  a  result  the  OHA  concluded 
that  Growmark  properly  belonged  in 
Marathon's  wholesale  reseller  class  of 
purchaser.  The  OHA  therefore  found  it  likely 
that  the  legal  theory  set  forth  in  the  PRO 
would  not  be  sustained.  Consquently,  it 
decided  that  the  Motions  for  Discovery  and 
Evidentiary  Hearing,  which  sought 
information  relating  to  that  theory,  were 
irrelevant.  Accordingly,  all  motions  filed  in 
connection  with  the  class  of  purchaser  issue 
were  denied. 

Motion  for  Evidentiary  Hearing 

J.D.  Streett  &  Co..  Inc.,  11/15/85,  HRH-0037 

J.D.  Streett  and  Company,  Inc.  filed  a 
Motion  for  Evidentiary  Hearing  in  connection 
with  a  Proposed  Remedial  Order  (PRO) 
which  the  Economic  Regulatory 
Administration  (ERA)  issued  to  the  firm  on 
May  21, 1982.Jn  its  motion,  Streett  contended 
that  documents  which  ERA  furnished  to 
explain  the  basis  of  its  margin  computations 
for  regular,  unleaded,  and  premium  gasoline 
do  not  explain  the  assumptions  upon  which 
the  calculations  are  based.  The  firm  thus 
maintained  that  an  evidentiary  hearing 
should  be  convened  to  determine  the  proper 
maximum  lawful  selling  prices  of  its 
unleaded  gasoline  sales,  including  but  not 
limited  to  an  examination  of  the  firm's  lawful 
margins  for  unleaded  gasoline. 

In  its  decision,  the  DOE  noted  that 
evidentiary  hearings  are  convened  only  for 
the  presentation  of  evidence  on  disputed 
factual  issues.  It  further  determined  that  the 
arguments  which  Streett  advanced  in  support 
of  its  motion  for  evidentiary  hearing  were 
purely  legal  in  nature.  Because  an  evidentiary 
hearing  is  not  the  proper  forum  for 
establishing  legal  positions,  the  DOE  denied 
the  firm's  motion. 

Implementation  of  Spedal  Refund  Procedures 

Pasco  Petroleum  Company,  11/15/85,  HEF- 
0146 
The  DOE  issed  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$113,842,  plus  accrued  interest,  received  as 
the  result  of  a  consent  order  entered  into  by 
Pasco  Petroleum  Company  and  the  DOE.  The 


DOE  determined  that  the  Pasco  settlement 
fund  should  be  distributed  to  customers  that 
were  injured  as  a  result  of  purchases  of  motor 
gasoline  from  Pasco  during  the  period 
November  1, 1973  through  April  3a  1974.  The 
DOE  also  decided  that  for  small  claimants,  a 
separate  detailed  showing  of  injury  would 
not  be  required  of  applicants  for  refunds  of 
S5.000  or  less.  The  Decision  discusses  specific 
information  to  be  included  in  refund 
applications. 

Refund  Applications 

C.C.  Dillion  Company /Watkins  "06" Service 
Station,  11/14/85,  RF148-3 
The  DOE  issued  a  Decision  and  Order 
Concerning  an  Application  for  Refund  filed 
by  Watkins  "66"  Service  Station,  a  reseller  of 
motor  gasoline  purchased  from  C.C.  Dillion 
Company.  Watkins  provided  purchase 
volume  figures  for  the  consent  order  period 
and  requested  a  refund  below  the  $5,000 
threshold  level.  In  accordance  with  the 
procedures  established  in  the  Dillion  Special 
Refund  Proceeding,  the  DOE  determined  that 
Watkins  should  receive  a  refund  based  on  a 
prorated  portion  of  the  alleged  overcharges  to 
the  applicant.  The  total  refund  amount 
approved  in  this  Decision  is  S2,060, 
representing  SI, 709  in  principal  and  $351  in 
interest. 

Field  Oil  Company/Vem's  Midtown  Amoco 
Service  et  al..  11/15/85,  RF173-1  et  al. 
The  DOE  issued  a  Decision  and  Order 
concening  Applications  for  Refund  filed  by 
twelve  resellers  of  motor  gasoline  purchased 
from  Field  Oil  Company.  Eleven  of  the 
applicants  were  identified  in  the  ERA  Filed 
audit  file  as  having  allegedly  been 
overcharged.  In  addition,  each  applicant 
provided  documentation  of  its  purchase 
volumes  of  Field  motor  gasoline  and 
requested  a  refund  below  the  $5,000  threshold 
level.  In  accordance  with  the  procedures 
established  in  the  Field  Special  Refund 
Proceeding,  the  DOE  determined  that  the 
eleven  applicants  who  were  identified  in  the 
Field  audit  file  should  receive  refunds  based 
on  the  alleged  overcharges  to  the  applicant. 
The  DOE  found  that  the  twelfth  applicant 
was  not  injured  by  Field's  pricing  practices 
and  therefore  was  not  entitled  to  a  refund. 
The  total  amount  of  refunds  approved  in  this 
Decision  is  $24,249,  representing  $13,493  in 
principal  and  $10,756  in  interest. 

Culf  Oil  Corporation/Adams  Oil  6-  Tire 

Company,  Inc.  et  al.,  11/14/85,  RF40-522, 
etal. 
Adams  Oil  ft  Tire  Company,  Service  Oil 
Company,  C.R.  Black  Coal  &  Oil  Company 
and  Gramco  Ltd.  filed  Applications  for 
Refund  seeking  portions  of  the  fund  obtained 
through  a  Consent  Order  entered  into  by  the 
DOE  and  Gulf  Oil  Corporation.  Each  of  the 
firms  demonstrated  that  it  would  not  have 
been  required  to  pass  through  to  its 
customers  a  cost  reduction  equal  to  the 
refund  it  was  claiming.  Accordingly,  the  DOE 
found  it  appropriate  to  award  the  firms 
refunds  totalling  $44,821.  representing  $38,781 
in  principal  and  $6,040  in  interest. 

Culf  Oil  Corporation/Gordon  C  Yarn,  Inc..  et 
al.,  11/12/85,  RF40-841.  et  al. 
Gordon  C.  Vam,  Inc.,  and  16  other  gasoline 
and  middle  distillate  wholesalers  and 


retailers,  filed  AppUcations  for  Refund  in 
which  they  sought  a  portion  of  the  funds 
obtained  through  a  consent  order  entered  into 
by  the  DOE  and  Gulf  Oil  Corporatioa.  The 
DOE  found  that  each  of  the  firms 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  customers  a  ooet 
reduction  equal  to  the  refund  amount  that 
they  claimed.  The  DOE  therefore  decided  dut 
Gordon  C.  Vam,  Inc.  and  the  18  other 
wholesalers  and  resellers  would  receive  a 
cimiulative  refund  amount  totalling  tl3S.S35. 
representing  $117,614  in  principal  and  $10^321 
in  interest 

Gulf  Oil  Corporation/Simmons  Oil 

Corporation,  et  al..  11/12/85.  RF40-X3. 
etal. 
The  DOE  issued  a  Dedsion  and  Order 
concerning  three  AppUcations  for  Refund 
filed  by  purchasers  of  Gulf  Oil  Corporatkia 
petroleum  products.  The  claimants  applied 
for  refunds  based  on  the  procedures  outlined 
in  Gulf  Oil  Corp.,  12  DOE  1  85.048  (1984). 
governing  the  disbursement  of  settlement 
funds  received  from  Gulf  pursuant  to  a  1978 
consent  order.  All  of  the  claimants 
demonstrated  that  they  wouJd  not  have  been 
required  to  reduce  selling  prices  to  their 
customers  by  the  amount  of  refund  received, 
and  that  they  had  purchased  products 
directly.  Therefore,  the  DOE  concluded  that 
the  claimants  should  receive  refunds  totalling 
$8,324,  representing  $7  J02  in  principal  and 
$1,122  in  interest 

Gulf  Oil  Coiporation/Younce  Gulf  Service. 
Inc..  et  aL  11/13/85,  RF40-202.  et  al. 
The  DOE  issued  a  decision  concerning  21 
Applications  for  Refund  filed  by  purdiasers 
of  Gulf  Oil  Corporation  petroleum  products. 
The  claimants  applied  for  refunds  based  on 
the  procedures  outlined  in  Culf  Oil  Corp.,  12 
DOE  1  85,048  (1964),  governing  the 
disbursement  of  settlement  funds  received 
from  Gulf  pursuant  to  a  1978  consent  order. 
All  of  the  claimants  demonstrated  that  they 
would  not  have  been  required  to  reduce 
selling  prices  to  their  customers  by  the 
amount  of  refund  received,  and  that  they  had 
purchased  products  directly.  Therefore,  the 
E)OE  concluded  that  the  claimants  should 
receive  refunds  totalling  $36,573.  representing 
$31,645  in  principal  and  $4,928  in  interest 

Little  America  Refining  Company /Bree's  Oil ' 
Company  et  oL  11/15/85,  RF112-37.  et 
al. 
The  DOE  issued  a  Decision  and  Order 
granting  AppKcations  for  Refund  filed  by  20 
purchasers  of  Little  America  Refining 
Company  petroleum  products.  The  applicants 
documented  the  volume  of  their  purchases 
from  Larco  during  the  consent  order  period 
and  requested  refunds  below  the  $5,000 
threshold  level.  In  accordance  with  the 
procedures  established  in  the  Larco  Special 
Refund  Proceeding,  the  DOE  determined  that 
the  applicants  should  receive  refunds  based 
on  the  volume  of  product  they  purchased 
from  Larco  during  the  consent  order  period. 
The  total  amoimt  of  refunds  approved  in  this 
Decision  is  $31,827.  representing  $21,874  in 
principal  and  $9,953  in  interest 

Little  America  Refining  Company /Kraus  Oil 
Company.  11/12/85,  RF112-182 


iiiHfmim" 


Fadaral  Regfater  /  Vol.  sq  Na  248  /  Thursday.  Decemt)er  26.  1985  /  Wolices 


The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  Hied  by 
Kraus  Oil  Company,  a  purchaser  of  Little 
America  Refinhig  Company  petroleum 
product*.  Kraos,  a  reseller  of  motor  gasoline 
and  middle  distillates,  documented  the 
vohune  of  its  purchases  from  Larco  during  the 
consent  order  period  and  requested  a  refund 
below  the  iS,000  threshold  level,  bi 
accordance  with  the  procedures  established 
in  the  Larco  Special  Refund  Proceeding,  the 
DOE  detennined  that  Kraus  should  receive  a 
re&ind  based  on  the  volume  of  product  it 
purchased  from  Larco  during  the  consent 
order  period.  The  total  amount  of  refunds 
approved  in  this  Decision  is  $1,014. 
representing  $697  in  principal  and  S317  in 
interest. 

Little  America  Refining  Company /Nebraska 
Public  Power  District,  el  aL  11/15/8S. 
RFll2-«,etaJ. 
The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed  by  20 
purchasers  of  Little  America  Refining 
Company  petroleum  products.  The  applicants 
documented  the  volume  of  their  purchases 
from  Larco  during  the  consent  order  period 
and  requested  refunds  below  the  S5.000 
threshold  level.  In  accordance  with  the 
procedures  established  in  the  Larco  Special 
Refund  Proceeding,  the  DOE  determined  that 
the  applicants  should  receive  refunds  based 
on  the  volume  of  product  they  purchased 
from  Larco  during  the  consent  order  period. 
The  total  amount  of  refunds  approved  in  this 
Decision  is  $37,975.  representing  $26,100  in 
principal  and  $11,875  in  interest. 

Uttle  America  Refining  Company /Olson 
Brothers,  et  aL  11 /IS/ IBS.  RFl  12-144.  et 
al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed  by  3 
purchasers  of  Little  America  Refining 
Company  petroleum  products.  The  applicants 
documented  the  volume  of  their  purchases 
from  Larco  during  the  consent  order  period 
and  requested  refunds  below  the  $5,000 
threshold  level  in  accordance  with  the 
procedures  established  in  the  Larco  Special 
Refund  Proceeding,  llie  DOE  determined  that 
(he  applicants  should  receive  refunds  based 
on  the  volume  of  product  they  purchased 
from  Larco  during  the  consent  order  period. 
The  total  amount  of  refunds  approved  in  this 
Decision  is  $8,859,  representing  $4,724  in 
principal  and  $2,135  in  interest. 

Little  America  Refining  Company /Valley 
Petroleum  Company.  11/14/85,  RF112- 

lao 

The  D(X.  issued  a  Decision  and  Order 
granting  an  Apphcation  for  Refund  filed  by 
Valley  Petroleum  Company,  a  purchaser  of 
Little  America  Refining  Company  petroleum 
products.  Valley  documented  the  volume  of 
its  purchases  of  general  refinery  products 
from  Larco  during  the  consent  order  period 
and  requested  a  refund  below  the  $5,000 
threshold  level.  In  accordance  with  the 
procedures  estabhshed  in  the  Larco  Special 
Refund  Proceeding,  the  DOE  determined  that 
the  applicant  should  receive  a  refund  based 
on  the  volume  of  product  it  purchased  from 
Larco  during  the  consent  order  period.  The 
total  refund  amount  approved  in  this 


Decision  is  $4,522.  representing  $3,109  in   , 
principal  and  $1,413  in  Interest. 

Little  America  Refining  Company /Wolf  Oil 
Company.  11/lS/K.  RF112-8 
The  DOG  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed  by 
Wolf  Oil  Company,  a  purchaser  of  Little 
America  Refining  Company  petroleum 
products.  Wolf  documented  the  volume  of  its 
purchases  of  general  refinery  products  from 
Larco  during  the  consent  order  period  and 
requested  a  i^fund  below  the  $5,000  threshold 
level,  b)  accordance  with  the  procedures 
established  in  the  Larco  Special  Refund 
Proceeding,  the  DOE  determined  that  the 
applicant  should  receive  a  refund  based  on 
the  volume  of  product  it  purchased  from 
Laroo  during  the  consent  order  period.  The 
total  refund  amount  approved  in  this 
Decision  is  $1,000.  representing  $889  in 
principal  and  $311  in  interest. 

Standard  Oil  Company  {Indiana J /State  of 
Colorado,  RQ^l-231;  State  of  Wisconsin. 

•  RQ21-233:  The  Navajo  Nation.  11/13/85. 
RQ21-232 

The  OHA  issued  a  Decision  and  Order 
approving  the  Navajo  Nation's  second-stage 
refund  plan  for  use  of  the  Standard  Oil  Co. 
(Indiana)  (Amoco)  escrow  funds.  OHA  also 
approved  restitutionary  plans  from  the  States 
of  Colorado  and  Wisconsin  for  use  of  the 
Amoco  moneys  remaining  for  those  states. 
Colorado  plans  to  use  $65,000  of  the  Amoco 
funds  to  promote  car  and  vanpooling  and 
ridesharing  in  the  metropolitan  Denver  area. 
Wisconsin  will  use  $449,160  of  the  Amoco 
funds  to  provide  residential  furnace 
adjustment  and  apartment  demonstration 
weatherization  programs,  and  to  purchase  a 
gas  chromatograph.  The  Navajo  Nation  will 
use  $7,208  allocated  to  it  to  develop  an 
educational  brochure  to  increase  solar  energy 
awareness  among  tribal  members.  The  OHA 
found  these  programs  to  be  restitutionary  to 
injured  Amoco  consumers. 

Witoo  Chemical  Corporation/Triangle 

Gasoline  Company  of  Butler.  Inc.  11/14/ 
8S,RF11S-S 
The  DC^  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed  by 
Triangle  Gasoline  Company  from  the  Witco 
Chemical  Corporation  consent  order  fund. 
Triangle  documented  the  volume  of  its 
purchases  from  Witco  during  the  consent 
order  period  and  requested  a  refund  below 
the  $5,000  threshold  level.  In  accordance  with 
the  procedures  established  in  the  Witco 
Special  Refund  Proceeding,  the  DOE 
detennined  that  each  applicant  should 
receive  a  refund  based  on  the  volume  of 
product  it  purchased  from  Witco  during  the 
consent  order  period.  The  total  refund 
amount  approved  in  this  Decision  is  $2,164, 
representing  $1387  in  principal  and  $777  in 
interest. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  OfHce  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 


federal  holidays.  They  are  also  available 

in  Energy  Management:  Federal  Energy 

Guidelines,  a  commercially  published 

loose  leaf  reporter  system. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  /Appeals. 

December  17, 19B5. 

(FR  Doc.  85-30433  Filed  12-24-85:  8:45  am) 
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Issuance  of  Oscisions  and  Orders; 
Week  of  November  25  Through 
November  29, 1985 

During  the  week  of  November  25 
through  November  29, 1985,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remedial  Order 

Tampimex  Oil  International.  Inc..  11/29/86. 
HR0-0292.  HRD-0292 

On  March  25, 1985.  the  ERA  issued  a 
Proposed  Remedial  Order  PRO)  to 
Tampimex  Oil  International.  Inc.,  alleging 
that  during  the  audit  period  Tampimex 
violated  the  crude  oil  reseller  pricing  rule  set 
forth  at  10  CFR  S  212.182.  and  the  anti- 
layering  provision  set  forth  at  10  CFR 
S  212.186.  In  its  Statement  of  Objections, 
Tampimex  challenged  the  ERA's  calculation 
of  its  permissible  average  markup,  and 
presented  documentation  supporting  its 
position.  On  October  11. 1985,  the  ERA  filed  a 
Motion  to  Dismiss  the  PRO,  stating  that,  in 
view  of  the  matenal  in  Tampimex's 
Statement  of  Objections,  it  was  necessary  to 
re-evaluate  certain  of  the  allegartions  in  the 
PRO. 

OHA  detennined  that  good  cause  existed 
for  allowin;^  the  ERA  to  withdraw  the  PRO, 
and  that  Tampimex  would  not  be  unduly 
prejudiced  by  such  action.  Accordingly,  OHA 
granted  the  motion  to  dismiss  the  PRO,  and 
also  dismissed  die  firm's  related  Motion  for 
Discovery. 

Request  for  Exertion 

Millard  A.  Peake.  11/25/86,  HEE-0155 

Millard  A.  Peake  filed  an  Application  for 
Exception  in  which  he  sought  rehef  from  his 
obligation  to  file  Form  EIA-782B.  Peake's 
apphcation  asserted  that  it  would  take  three 
to  six  hours  to  complete  the  form,  and  that 
this  amount  of  time  would  create  an 
inordinate  burden  for  him.  In  considering  the 
request,  the  DOE  found  that  because  Peake 
had  never  filed  any  of  the  ElA  forms,  his 
claim  concerning  the  time  involved  in 
completion  of  the  form  was  purely 
speculative,  and  would  not  support  the 
approval  of  exception  relief.  Peake's  request 
for  exception  was  accordingly  denied. 


I 


Request  for  Mtxiificatioo  and/or  Resdssion 

Jack  W.  Grigsby  d.b.a.  Crigsby  OH  F  Cos.  It/ 
25/85.  HftR-OKB 
Jack  W.  Grigsby  d/b/a  Crigsby  Oil  &  Gas 
ril«d  a  Motion  for  Reconsideralionn  of  a 
January  14. 1985  Supplemental  Order  issued 
by  the  Office  of  Fiearings  and  Appeals.  facA 
W.  Grigsby  d/b/a  Grigsby  Oil  a  Gas,  12 
f  8Z542  (T985),  in  which  tfteOHA  had 
determined  tliar  none  of  the  proceeds  of  an 
escrow  account  established  pursuant  to  the 
1976  DOE  order,  /adt  W.  Gjigsiry  d/b/a 
Grigsby  OiJ  »  Gas.  S  FEA  \  8&.004  ft9f!C)t 
should  be  returned  ta  Cci§sby.  After 
considering  additional  infonnation  furnished 
by  the  firm  in  its  submission-  and  at  a  meeting 
between  DOE  pecsonnel  and  Gcigsbjr,  the 
OHA  determined  that  the  January  14, 1985 
determination  should  be  modified.  The 
amount  of  money  to  be  remitted  to  the  DOE 
for  providing  restitution  to  injured  Chgsby 
ciMtomers  was  calculated  and  the  remaining 
escrow  funds  were  ocdeced  to  be  returned  to 
the  firm. 


Mottaaa  for  Dbcovsry 

Economic  Regutatory  Administration,  11/25/ 
85,fnU>-0294 

The  DOE'S  Economic  Regulatory 
Administration  (£RA]  filed  a  Motion,  foe 
Discovery  in  connection  with  an  enforcement 
proceeding  involving  a  Proposed  Remedial 
Order  (PRO)  issued  to  Texaco  Inc.  (Texaco) 
on  February  7. 1985.  In  the  PRO.  ERA  alleges 
that  Texaco  determined  excessive  May  15. 
1973  selling  prices  for  certain  classes  of 
purchasers.  This  determination  is  based  on 
allegations  tha<  Texaeo  made  sales  on  or 
before  May  15i  1973  pitrsuant  to  watten 
contracts  but  did  not  use  the  prices- chacged 
in  those  sales  as  th«  May  IS.  1973 
components  of  its  maximum  aUawabie  (sices. 
Rather,  the  PRO  finds.  Texaco  used  posted 
price  quotations  implemented  on  June  t,  197^ 
or  thereafter  as  the  May  15. 1I9S3  companents 
of  its  maximum  allowable  prices;  In  its 
motion.. ERA  requested  discovery  with 
respect  to  twaai' the  additional  factual- 
representations  set  f«rth  in  tiie  firm-'s 
Statement  of  Objections. 

The  first  representation  as  to  which- ERA 
sought  discovery  was  that  between  the  dotes 
that  the  written  contracts  became  binding 
and  May  15, 1973,  Texaco  entered  into  oral 
contracts  with  its  customers  for  the  pricing 
system  implemented  on  June  1, 1973  and 
thereafter.  In  considering  F-RA's  reguest  for 
discovery  with  respect  to  this  representation, 
the  DOE  found  that  under  Ruling  1977-5- a 
presumption  existed!  that  oral  contracts 
become  binding  open  the  date  of  delivery  of 
product  and.  therefore,  Texaco's  alleged  oral 
toBtracts  were  pest-Mfty  15. 1973  contracts. 
The  DOE  further  found  that  Te»aco'» 
representation  concerning  these  alleged  oral 
contacts  was  toe  general  and  vague  to  rebut 
that  presumption.  Finally,  rtie  DOE  found  that 
under  the  OOE  procedural  regulations 
Texaco  hod  had  ample  opportunity  to  make 
specific  representations  concerning  the 
alleged  or^  contracts,  that  Texaco  has  failed 
to  da  so.  and  that  Texaco  bad  not  pcesented 
good  cause  for  such  failure.  Accocdingly'.  the 
DOE  concluded.  Texaco  was  foreclosed  from 
making-any  further  repreaentatiotrs  or 
Bufciiiittiiig  evidence  on  thetOTue.  Tim  DOE 


therefore  concluded  that  ERA's  request  for 
discovery  on  theiiwuedM  net  rnefc  '*t«)iivsnt 
and  materiaF evidence^  enderlO'CFR 
205.19B(e).  and  this  discovery  request  was 
denied. 

The  second'  representation  as  to  which 
ERA  sought  discovery  was  that  "severat 
undercharge/offset  situations"  existed  that 
warranted  reduction  of  the  aHeged  viola  Hon 
amount.  In  considering  this  request  the  DOE 
noted  that  Texaco  did  not  represent  that  its 
alleged  undercharges  met  the  standards  for 
"offsets"  eatabhsked  is  AficiCendnent,  Inc.,  3 
FEA  1  8a,507  (1975),  and  therefora;. discovery 
about  whether  Texaco- met  thsae 
requirements  did  not  relate  to  a  disputed 
issue.  According,  this  discovery  Bequest  was 
also  deniedk^  ^ 

Economic  BSegi^atory  AdministraCien,  11/29/ 
86,HaD-Oa9B 
The  DOE'S  Economic  Regulatory 
Administration  (ERA)  filed  a  Motion  for 
Discovery  in  connection  with  a  pending 
enHifceuienf  proceeding  involving  Tfexaco. 
Inc.  That  proceeding  involves  a  Proposed 
RemediarOtdter  0W3)  in  which  ERA 
chalfenges.  inter  alia,  the  Nfey  15,  tS73.  prices 
that  Texaco  dietennined  fbr  certaiii 
customers.  In  rts  motion,  the  ERA  requested 
discovery  with  respect  to  an  additional 
factual  representations  set  forth  in  Texaco's 
Statement  of  Objections.  The  representation 
was  that  May  15, 1973  prices  that  Texaco 
utilized  for  the  customers  specified  in  the 
PRO  were  the  same  as  the  May  IS,  1973 
prices  charged  "simiiariy  situated  customers 
with  substantively  idsntical  variahle-priced 
contiacis."  The  DOE  found  that  since  Texaco 
concedod  that  it  had  singla-meinher  claaaes 
of  purchaser,  information  concerning 
Texaco's  sales  to  customeca  other  than  those 
specified  in  the  PEtO  were  not  relevant  to  the 
proper  determinatianal  May  15. 1973  prices 
for  tha  customers,  specified  in  the  PRO. 
AcuBdingly,  ERA's^nequest  fardiiM:ev«ry 
was  denied. 

MacMillon  Oil  Company  lac  tl/25/85, 
HRD-C294 
Ota  April  4, 1963;  MacMillan  Oil  Co..  hic 
filed  a  Motion  for  Discovery  requesting  that 
the  ERA  he  directed  to  produce  audit-related 
decumentB  and  answer  interrogattBdes.  In 
addition,  the  firm  reserved  the  right  to 
request  the  depositions  of  certain  ERA 
personnel  identified  through  its  dfecsvery 
requests.  In  denying  the  Motion,  the  DOE 
determined  that  the  firm's  request  for  audit- 
related  documents  was  overly  broad  in  tha<  it 
requested  dacuments-  other  than  the  audit 
workpapers  which-  the  firm  wao  entitled  to 
receive.  The  D€)€  also  found  that  the  firm's 
failure  to  submit  any  interrogatories  with  its 
Mbtien  rendered'  its  request  for  answers  to 
interrogatories  irrelevant  and  immaterial. 
Since  the  DOE  denied  the  firm's- underlying 
and  discovery  request  it  was  not  necessary 
to  consider  the  firm's  request  to  depose  ERA 
peisoaneL 

Pbttoa  OilCampaay,  ll/M/aScHRD-XM, 
HRH-023B^ 
Patton-  Oil  Company  fUed  Motions  Cor 
Discovery  and  Evidentiary  Hearing  in. 
connection  with  a- Proposed  Remedial' Order 
issued  to  the  f^rra.  bi  considering  the  Mbtlona. 


the  DOE  found  that  Patton  had  not  shown 
that  its  requested  discovery  was  relevant  or 
material  to  the  (fisputed  factual  issues 
involved  in  the  proceeding.  Specifically. 
Patton's  request  for  contemporaneous 
caastnictian  am.  the  laaaaiag  and  appiicatioH 
of  the  terms  "newfy  discovased  cntde  oil" 
and  "property"  were  denied  because  Patton 
had  not  demonstrated  that  this  discovery 
woald  fiirther  clarify  the  issues  ia  the 
proceeding.  Patton's  request  for  certain  audit 
file  materials  was  denied  because  the  firas 
did  not  shew  the  presence  of  ai^  special 
circumstances  that  would  have  oiade  the 
requested  infarmahon  from  the  audit  file 
relevant  and  material  to  the  issues  raised  ia 
the  proceeding.  The  DOE  also  louad  that 
Patton  was  incoirect  in  contending' that  the 
Fteadooi.  of  Infonnatiaa  Act  (FOIA)  is  a 
proper  basia  far  discovery,  llie  DOC  statad 
that  the  releasabih^  ot  rtnciimonts  pursaant 
to  a  FOLA  request  is-  inele^raat  «■  thaioaaaef 
whether  discovery  ia  appi  up  iali.  Raa^f. 
PattoB  did  not  identi^  ttae  I 
which  it  believed  caidd  ha 
by  convening  an  evidentiary  hearing-  TkiSr 
the  firm  failed  to  pruvldte  suffiooir 
information  to  enable  the  DOE  to  make  a 
reasoned  detefiwiiatiep-  ceineiufay  iKe 
relevance  of  any  potential  facts  to- be 
estahBshed  at  the  hearing.  For  the  above 
reasons,  Patton's  Motions  for  Discovery  and 
Evidentiary  Hearing  were  denied. 

Mil  Hum  til  riiiili»lt««ii  llmtllB 

Texaco  Inc.,  Philadelphia  EkctticCtt.,  etoK, 
Eeonoitric  Rsgoiatory  Acbniamtratiea, 

Kifff-ogBJ,  KRZ-oeo7,  KRZ-eeoe.  KJtz- 
aen.  Kn2>-O0io 

Several  motions  and  requests  were  filed 
wtA  die  Office  of  Hearings  and  Appeals 
(OHA)  in  coimection  with  a  pea^qg 
eiif orccment  pnire  siting  vn 
Inc.  (Texacoi  Caae  NaL  1 
MMtioiiB  sad  regpaota  iia  liiiiad  W^' 
ferevidentiasylwaiiiig  filed  by  Te 
July  a.  19B5:  (ii)  two  motiaa*  la  i 
byTexacoreiptctivety  ott^yMrl 
oaAngast3MflM.-iehitiHgl»a>tBl— »ai 
Fachiat  Obiectiona  filed  by  T«Nace  im  iw 
proceeding;  (iii)  a  request  to  parttripots  ttmt 
oivMay  I3t  1S65,  by  Philadelpiiia  HeeMe 
Company  National  Freight  foe..  ^G  Cab^ 
Inc..  and  Geraldine  H.  Sweeney;  and  (iv)  » 
request  filed  by  the  Economic  Bagtilatary 
Administration  (ERA)  on  March  4. 198S  thai 
OHA  deny  Texaco's  confidentiality  claims  or. 
in  the  alternative,  compel  Texaco  to  justify 
its  confidentiality  claims  for  all  past  and 
future  sobffliBsions  in  the  proceeding:  In 
considering  these  interlocutory  mallei  s.  the 
DOF  determined  thatr  (i)  TexaceV  motion  for 
evidentiary  hearing  was  insaffhaendy 
specific  and  was  improperly  directed  towards 
a  legal  matter  (ii)- Texaco 'r  motians  to  amend 
were  untimely  and  contrary  to  prior 
determinations  made  by  OHA  in  the 
proceeding;  (iiif  the  request  to  parttdpate 
was  untimely;  andffv)  ERA'S  request  was 
unnecessary  since  OHA  wookf  indepemfcntty 
evaluate  Texaco's  confidentiaRty  daims  at 
the  dose  of  the  proceeding.  Acconfingiy, 
Texaco's  motion  for  evidentiary  bearing  waa 
denied.  Texacxr'S  motions  to  amend  were 
denied  the  req/uesf  to  participaie  was  denied. 


p^'ii'^'tot^''!' 
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and  ERA'S  request  concerning  confidentiality 
was  dismissed  In  addition,  OHA  closed  the 
record  of  the  proceeding  and  scheduled  a 
hearing  for  the  purpose  of  oral  argument. 

IiBpi«nenlation  of  Spadal  Refund  Procedures 

Busier  Enterprises,  Inc..  Eastern  Petroleum 
Corp..  FKG  Oil  Co..  General  Equities, 
Inc..  Indian  Oil  Co.,  11/25/85.  HEF-0045; 
HEF-OOeS:  HEF-0073;  HEF-0078:  HEF- 
0095 
The  DOE  issued  a  Decision  and  Order 
which  establishes  procedures  for  the 
distribution  of  funds  totaling  S292.899.4d.  plus 
interest,  obtained  as  a  rsult  of  Consent 
Orders  with  the  following  firms:  Busier 
Enterprises.  Inc..  Eastern  Petroleum  Corp.. 
FKG  Oil  Co..  General  Equities.  Inc..  and 
Indian  Oil  Co.  The  Decision  sets  forth  refund 
application  procedures  for  customers  who 
purchased  motor  gasoline  from  the  consent 
order  firms  during  the  relevant  consent  order 
period.  Specific  information  regarding  the 
data  to  be  included  in  an  Application  for 
Refund  is  discussed  in  the  Decision. 

Northeastern  Oil  Company,  Inc.,  11/26/85. 
HEF-0139 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$30,000  plus  interest,  received  as  the  result  of 
8  consent  order  with  Northeastern  Oil  ' 
Company.  Ina  (NOCl).  The  DOE  determined 
that  the  settlement  fund  should  be  distributed 
to  customers  who  were  injured  as  a  result  of 
purchases  of  motor  gasoline  from  NOCI 
during  the  period.  December  18. 1978  through 
April  aa  198a  The  Decision  discussed 
specific  information  to  be  included  in  refund 
applications.  ,  >         : 

Pacer  Oil  Company  of  Florida,  Inc.,  11/29/85. 
HEF-0143 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$39,114.54  plus  interest,  received  as  the  result 
of  a  consent  order  with  Pacer  Oil  Company  of 
Florida.  Inc.  The  DOE  determined  that  the 
Pacer  settlement  fund  should  be  distributed 
to  customers  who  were  injured  as  a  result  of 
purchases  of  motor  gasoline  from  Pacer 
during  the  period  July  1, 1979  through 
December  31. 1979.  The  Decision  discussed 
specific  information  to  be  included  in  refund 
applications. 

Refund  Api^ications 

Allied  Materials  Corporation  and  Excel 
Corporation/Great  Plains  Corporation. 
11/27/85.  RF194-4 
The  DOE  issued  a  Decision  and  Order 
concerning  an  application  for  refund  Tiled  by 
Great  Plains  Corporation  (GPC),  a  reseller  of 
petroleum  products  located  in  Wichita. 
Kansas.  GPC  filed  its  application  following 
the  procedures  established  in  Allied 
Materials  Corporation  and  Excel 
Corporation.  13  DOE  |  85,095  (1985).  GPC 
sought  a  refund  of  $142,862  based  on  its 
purchases  of  diesel  fuel  and  No.  6  fuel  oil 
from  Allied  during  the  period  August  19. 1973 
through  June  30,  1976.  In  considering  the 
application,  the  DOE  found  that  GPC  had 
sufficient  hanked  costs  to  support  the 
claimed  refund  amount  during  the  relevant 
time  period.  The  DOE  also  found,  however, 
that  the  prices  GPC  paid  to  Allied  for  diesel 


fuel  placed  the  applicant  at  a  competitive 
disadvantage  during  only  three  of  the 
fourteen  months  during  which  purchases 
were  made.  Accordingly,  the  DOE 
determined  that  GPC  had  suffered  injury  from 
Allied's  alleged  pricing  practices  in  its 
purchases  of  diesel  fuel  during  these  three 
months,  and  in  all  purchases  of  No.  6  fuel  oil. 
GPC  was  granted  a  refund  of  S83,059, 
consisting  of  $00,624  in  principal  and  $22,435 
in  interest. 

ArkJa  Chemical  Corporation/Halliburton 
Company  et  al..  RF153-24  et  ai: 
Arkansas  Louisiana  Gas  Company/ 
Halliburton  Company  et  al.  11/26/85. 
RFl54-7etaL 

The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
by  purchasers  of  Arkla  refined  products.  Two 
of  the  claimants  applied  for  refunds  from 
Arkla  Chemical  Corporation  (Arkla  1)  for  the 
amounts  listed  in  the  audit  file  for  Arkla  1, 13 
DOE  \  85.043  (1985).  Three  claimants  applied 
for  volumetric  refunds  from  Arkansas 
Louisiana  Gas  Company  (Arkla  II),  id.  Four 
firms  applied  for  refunds  below  the  5,000 
threshhold  amounts,  and  the  other  applicant 
was  an  end-user.  After  examining  the 
evidence  and  supporting  information 
submitted  by  the  applicants,  the  DOE 
concluded  that  they  should  receive  refunds 
totalling  $27,477  ($2,105  from  Arkla  I  and 
$25,372  from  Arkla  II)  based  upon  their 
purchases  of  Arkla  refined  products. 

Charter  Co../Dearybury  Oil  Company  et  al., 
11/26/85.  RF23-11  thru  RF23-16 
The  DOE  issued  a  Supplemental  Order 
concerning  a  group  of  Applications  for 
Refund  filed  in  the  Charter  Company 
proceeding.  Charter  Company /Dearybury  Oil 
Compa.ny  et  al  11  DOE  1  85,017  (1983).  The 
DOE  discovered  that  the  applicants  listed  in 
that  decision  had  received  incorrect  interest 
payments.  Accordingly,  all  were  granted 
additional  interest  amounts.  The  total  amount 
of  additional  payments  awarded  in  this 
Decision  is  $11,668. 

Cosby  Oil  Company/Winall  Oil  Company, 
11/26/85,  FR170-2 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Winall  Oil  Company,  a  reseller  of  motor 
gasoline  purchased  from  Cosby  Oil  Company. 
Winall  requested  a  refund  of  $14326,  a 
prorated  portion  of  the  alleged  overcharges  to 
the  firm,  but  was  unable  to  make  a  sufficient 
showing  of  injury  to  merit  a  refund  over  the 
$5,000  threshold  level.  Accordingly,  the  DOE 
determined  that  Winall  should  receive  a 
refund  equal  to  the  $5,000  threshold  amount. 
The  total  refund  amount  granted  in  this 
Decision  is  $9,333  (S5.000  principal  plus  $4,333 
interest). 

Gulf  Oil  Corporation/  A  vis  Rent-a-Car.  Inc.. 
11/27/85.  RF40-720 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Avis  Rent-a-C§r.  Inc.  based  on  purchases  of 
Gulf  motor  gasoline  and  diesel  fuel.  Avis 
applied  for  a  refund  based  on  the  procedures 
outlined  in  Gulf  Oil  Corp..  12  DOE  \  85.048 
(1984).  In  accordance  with  these  procedures, 
reseller  claimants  were  required  to 
demonstrate  that  they  would  not  have  had  to 


pass  through  to  customers  a  cost  reduction 
equal  to  the  refund  claimed.  After  examining 
the  evidence  in  the  record,  the  IX)E 
concluded  that  Avis'  refueling  fees 
constituted  sales,  so  Avis  was  a  reseller  of 
the  Gulf  products.  Because  Avis  was  unable 
to  demonstrate  that  it  would  have  not  have 
been  required  to  pass  through  any  refund  by 
lowering  prices  charged  to  its  customers  for 
refueling,  its  Application  was  denied. 

Gulf  Oil  Corporation/Rollins  Leasing 
Corporation.  11/27/85,  RF40-00468 

The  DOE  approved  an  Application  for 
Refund  filed  by  Rollins  Leasing  Corporation, 
a  reseller  of  Gulf  petroleum  products.  Rollins 
applied  for  a  refund  based  on  its  purchases  of 
motor  gasoline  and  diesel  fuel,  which  it 
resold  to  its  leasing  customers,  as  well  as 
lubricants,  which  it  directly  consumed. 

Because  of  the  way  in  which  Rollins 
determined  its  prices  of  motor  gasoline  and 
diesel  fuel  on  May  15, 1973,  Rollins  was 
limited  under  the  pricing  regulations  to  no 
profit  margin  throughout  the  consent  order 
period.  Consequently,  it  would  have  been 
ineligible  for  a  refund  based  on  these 
volumes  of  Gulf  petroleum  products. 
However,  Rollins  was  allowed  to  increase  its 
prices  by  $0.01  per  gallon  after  January  1, 
1974  in  order  to  account  for  non-product  cost 
increases.  Rollins  also  granted  a  refund  for 
the  total  volume  of  lubricants  it  purchases 
during  the  consent  order  period  as  an  end- 
user.  Rolhns  was  granted  a  total  refund  of 
$3,793  including  accrued  interest. 

Inland  US.A.,  Inc.  11/25/85.  RF176-7 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
UCO  Oil  Company,  reseller  of  motor  gasoline 
purchased  from  Inland  U.S.A.,  Inc.  UCO 
reguested  a  refund  of  $71,446,  a  prorated 
portion  of  the  alleged  overcharges  to  the  firm, 
but  was  unable  to  make  a  sufficient  showing 
of  injury  to  merit  a  refund  over  the  $5,000 
threshold  level.  Accordingly,  the  DOE 
determined  that  UCO  should  receive  a  refund 
equal  to  the  $5,000  threshold  amount.  The 
total  refund  amount  granted  in  this  Decision 
is  $7,096  ($5,000  principal  plus  $2,096 
interest). 

Little  America  Refining  Company /Harpel  Oil 
Company.  11/26/85.  RFl  1^-25 
Harpel  Oil  Company,  a  reseller  of  motor 
gasoline  and  middle  distillates,  filed  an 
Application  for  Refund  based  on  the 
principles  and  procedures  set  forth  in 
Seminole  Refining.  Inc.,  12  DOE  1  85.188 
(1985).  In  seeking  a  portion  of  the  funds 
obtained  by  the  DOE  through  a  consent  order 
with  the  Little  America  Refining  Company, 
Harpel  elected  to  limit  its  refund  claim  to  the 
small  claims  threshold  established  in 
Seminole,  below  which  injury  is  presumed. 
Accordingly,  the  DOE  granted  a  refund  of 
$5,000  principal  and  $2,297  interest  to  Harpel. 

Sid  Richardson  Carbon  and  Gasoline 
Company  and  Richardson  Products 
Company/A  von  LP  Gas  Company  RF26- 
21,  Evans  Oil  and  Gas,  Inc..  11/26/85. 
RF26-22 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  for 
monies  available  from  the  Sid  Richardson 
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escrow  account  Both  firms  applied  for  a 
volumetric  refund  based  on  the  presumption 
of  injury  for  small  claims.  See  Office  of 
Enforcement,  10  DOE  1  85,056  (1983).  After 
examining  the  evidence  and  supporting 
information  submitted  by  the  applicants,  the 
DOE  concluded  that  Avon  LP  Gas  Company 
should  receive  a  refund  of  $14,179  and  that 
Evans  Oil  and  Gas,  Inc.  should  receive  a 
refund  of  $29,261. 

Dismissals 

The  following  submissions  were  dismissed: 

Nawe  and  Case  No. 

Evert  Oil  Company,  HRO-0098 
Grumman  Aerospace  Corp.,  FR115-2 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  publishd 
loose  leaf  reporter  system. 

Dated:  December  18, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  85-30434  Filed  12-24-85;  8:45  am] 

MLUNQ  COOC  •4S(M)1-II 


lmplen>mitation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Heamgs  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  funds 
currently  totalling  over  $550,000 
obtained  from  South  Hampton  Refining 
Company  in  settlement  of  all  issues 
regarding  the  firm'-s  application  of  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  August  19, 
1973  through  December  31, 1975. 
DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by  March 
26, 1986,  should  conspicuously  display  a 
reference  to  case  number  HEF-0222,  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT! 

Geoffrey  D.  Stein,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  252-6602. 
SUPPUEMENTARY  INFORMATION:  In 
accordance  with  (  2Q5.2a2(c]  of  the 


procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
20S.282(c],  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
forth  below.  The  Decision  and  Order 
estabUshes  procedures  to  distribute 
funds  obtained  as  a  result  of  a  consent 
order  between  the  DOE  and  South 
Hampton  Refining  Company  (SHRC). 
The  consent  order  settled  all  disputes 
between  the  DOE  and  SHRC  concerning 
possible  violations  of  DOE  price  and 
allocation  regulations  with  respect  to 
the  firm's  sales  of  refined  petroleum 
products  to  its  customers  during  the 
period  August  19, 1973  to  December  31, 
1975. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  refunds 
in  this  proceeding  may  file  Applications 
for  Refimd.  Specific  information  to  be 
included  in  Applications  for  Refund  is 
set  forth  in  Section  III  of  the  Decision 
and  Order.  All  Applications  should  be 
postmarked  by  March  26, 1986,  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice. 
Applications  for  refunds  must  be  filed  in 
duplicate  and  these  applications  will  be 
made  available  for  public  inspection 
between  the  hours  of  1:00  and  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Dated:  December  17, 1985. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Special  Refund  Procedures 

Name  of  Firm:  South  Hampton 
Refining  Company. 

Date  of  Filing:  October  13, 1983. 

Case  Number  HEF-0222. 

The  procedural  regulations  of  the 
Department  of  Energy  (DOE)  permit  the 
Economic  Regulatory  Administration 
(ERA)  to  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  for 
distributing  funds  received  as  a  residt  of 
enforcement  proceedings  involving 
alleged  violations  of  DOE  regulations. 
See  10  CFR  Part  205,  Subpart  V.  In 
accordance  with  these  regulatory 
provisions,  on  October  13, 1983,  the  ERA 
filed  a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  a  consent  order  which 
it  entered  into  with  South  Hampton 
Refining  Company  (SHRC).  Under  the 
terms  of  the  consent  order,  SHRC  agreed 
to  remit  a  total  of  $500,000  to  the  DOE  in 
settlement  of  all  civil  and  administrative 


claims  by  die  DOE  relating  to  SHRCs 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations 
applicable  to  refiners  of  petroleum 
products  during  the  period  from  August 
19, 1973  through  December  31. 1975  (die 
consent  order  period).* 

L  Badcground 

SHRC  was  a  "refiner"  of  petroleum 
products  as  that  term  was  defined  in  10 
CFR  212.31.  During  the  consent  order 
period,  SHRC  refined  crude  oil  and 
marketed  products  covered  by  the 
federal  petroleum  price  and  allocatioo 
regulations  set  fordi  in  6  CFR  Part  ISO 
and  10  CFR  Part  21Z  The  ERA  audited 
SHRC  to  determine  the  firm's 
compliance  with  these  reguladons.  In 
the  course  of  the  audit  process.  SHRC 
entered  into  a  consent  order  writh  the 
DOE  whereby  the  firm  agreed  to  remit 
$500,000  to  the  DOE  for  distribution  to 
resolve  all  issues  regarding  SHRCs 
application  of  the  regulations  during  the 
consent  order  period. 

The  codsent  order  refers  to  the  ERA's 
allegations  of  overcharges,  but 
emphasizes  that  there  was  no  finding  of 
actual  violations.  In  addition,  the 
consent  order  states  that  SHRC  does  not 
admit  that  it  violated  the  regulations. 
Notice  of  this  proposed  consent  order 
was  published  for  public  comment  at  45 
FR  25114  (1980).  Five  interested  parties 
responded.  The  proposed  consent  order 
was  adopted  without  modification  as  a 
final  order  of  die  DOE  on  June  4.  igsa  45 
FR  37722  (1980). 

Although  the  consent  order  specified 
diat  SHRC  deposit  $500,000  in  a  DOE 
escrow  account,  the  firm  has  fallen  into 
arrears  mth  its  payments  and  had 
remitted  only  $325,000  as  of  November 
30, 1985.  Enforcement  of  the  consent 
order  may  be  referred  to  the  Dep>artment 
of  )ustice;  however,  it  is  uncertain 
whether  further  payments  will  be  made 
to  fulfill  SHRCs  obligation.  This 
decision  concerns  our  plans  to  distribute 
the  funds  currendy  in  the  consent  order, 
which  totaled  $549,919.44,  including 
accrued  interest  as  of  November  30. 
1985. 

On  October  23, 1985.  the  OHA  issued 
a  Proposed  Decision  and  Order  (FD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  SHRC  consent  order 
fund.  50  FR  45660  (November  1. 19B5).  In 
the  PDftO,  we  described  a  two-stage 
process  for  disbursing  refunds.  In  the 
first  stage,  refunds  would  be  made  to 
identifiable  purchasers  of  SHRC  covered 
products  that  may  have  been  injured  by 


■  The  consent  order  also  required  SHRC  to  i 
Its  bank  of  uniecovered  inoeaMd  costs  attiibatabiB 
to  motor  gasoline  l>y  $1300jOOO.  ... 
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tKpifiwn'8  pricing  practices  during  the 
consent  order  period.  This  decision 
describes  the  infarmation  that 
-purchasers  dfSKRC  products  should 
submit  in  order  to  demonstrate 
eligibility  for  a  portion  of  the  consent 
order  fund.  After  these  meritorious 
claims  are  paid,  a  second  stage  may 
become  necessary  if  funds  remain. 

Comments  were  solicited  regarding 
the  proposed  refund  procedures  outlined 
in  the  PD&0.  Seven  states — Arkansas, 
Delaware,  Iowa,  Louisiana,  North 
Dakota.  Rhode  Island,  and  West 
Virginia — commented  as  a  group  on  the 
distribution  of  residual  funds  in  a 
second-stage  proceeding.  The 
formulation  of  procedures  for  the  final 
disposition  of  any  funds  remaining  after 
meritorious  claims  have  been  paid  will 
necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcemenl  9  DOE 
f  82,506  (igsi).  Accordingly,  it  would  be 
premature  for  us  to  address  at  this  time 
the  issues  raised  by  the  states' 
comments  concerning  disposition  of 
second-stage  funds. 

n.  Refund  Procaduies 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  the  OHA  in  formulating  and 
implementing  plans  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding.  10  CFR  Part  205,  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  is  unable  to 
identify  readily  the  persons  who  may  l>e 
eligible  toTcceive  refunds  as  a  result  of 
enforcement  proceedings  or  to  ascertain 
readily  the  amounts  that  such  persons 
should  receive.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  aee 
Office  of  Enforcement,  9DOE^  82.508 
(ISei).  and  Office  of  Enforcment.  6  DOE 
I  82.597  (1981). 

A.  Refunds  to  Identifiable  Purchasers 

During  the  first,  stage  in  the  refund 
process,  the  consent  order. funds -will  be 
distributed  to  claimants  that 
satiafactori^  demoastrate  that  they 
were  adversely  affected  by  the  alleged 
overchaiges  in  SHRC's  sales  of  covered 
preducts.  We  will  accept  applications 
from  all  parties  whO'Can  demonstrate 
that  they  either  directly  or  indirectly 
purchased  products  'which  originated 
withSHRC 

In  order  to  be  eligible  to  receive  a 
refiinH,-r.l«iin<tnt<i  nuif^t-Rlpfln 
application  and,  with  the  three 
exceptions  discussed  below,  show  the 
extent  to  which  they  were  injured  by  the 
alleged  overcharges.  Firms  or 
individuals  will'be  eligible  fora  ehare  of 
the  consent  ordar&ind  to  4lus  extent. 


While  there.are  a  variety  of  ways  in 
which  a  showing  of  injury  may  be  made, 
a  reseller  or  retailer  Mill  .generally  be 
required  to  demonstrate  that 
competitive  market  conditions  would 
not  permit  it  to  pass  through  the 
increased  costs  associated  with  the 
alleged  overcharges.  In  addition,  this 
type  of  claimant  must  show  that  during 
the  consent  order  period,  it  maintained  a 
"bank"  of  unrecovered  increased 
product  costs  at  least  equal  to  the 
refund  amount  claimed,  indicating  that 
the  claimant  did  not  actually  pass  on 
alleged  overcharges  to  its  own 
customers.  If  actual,  contemporaneously 
calculated  cost  banks  are  not  available 
for  specific  reasons,  we  will  accept 
other  information,  e.g.  monthly  profit 
margin  data,  which  conclusively  proves 
that  the  alleged  overcharges  were  not 
passed  along.  See  Husky  Oil  Company, 
13  DOE  1  85.045  (1985);  see  also  Tenneco 
Oil  Company/Northern  Petroleum,  Inc., 
13  DOE  f  85.207  (1985). 

In  this  case  we  will  adopt  three 
rebuttable  presumptions  regarding  the 
demonstration  of  iijjury.  These 
presumptions  have  been  used  in  many 
previous  refund  proceedings.  First,  we 
will  presume  that  purchasers  of  SHRC 
products  who  are  claiming  small  refunds 
($5,000  or  less,  not  including  interest) 
were  injured  by  the  alleged  overcharges. 
Claimants  in  this  category  need  not 
provide  us  with  a  showing  of  injury,  as 
described  above.'Second,  we  will  not 
require  a  showing  of  injury  from 
regulated  utilities  or  agricultural 
cooperatives  that  pasrad  on  the  alleged 
overcharges  in  sales  to  their  end-user 
members.  In  their  applications,  however, 
these  firms  should  provide  a  full 
explanation  of  tiie  manner  in  which 
refunds  wrould  be  passed  through  to 
customers  and  how  the  approprriate 
regulator^'  body  or  membership  group 
will  be  advised  of  the  applicant's  receipt 
of  a  refimd.  'niird,  we  will  adopt  a 
presumption  ti»t  spot  purcbasen  ^wecB 
not.injin«al  and  are  generally  not  eligible 
to  apply  for  refunds.^Prior  OMA 


«  Resellers  orrrtaHers  of  SHRC  products  who 
daim  aTcfundin  aoccea»aftSSmMit'«rhf>  cannot 
esUbliab  liult  tiMSMlid  aOi.yaM  thnx^h  tlie  aliped 
overchaige^will  be«K8>Ue  for  a  refund  up  to  the 
$S.ao(rthre«hoW.  wttiiout  Iwiqg  required  to  submit 
further  •vkten^KSTJnfury . ^hms  potentially  ehgfble 
for  greateri«fiiari»aHy.<haaBe  to  limit  tfaair  clainu 
toesooaO'Bi  UMtsi  to  avatd  having  to«ufaaiil>4e<ailed 
lioraimanlation  xtf'lhair  iojory.  See  O0iae  of 
Enforcement  inX)eTa2;S97  at  8S,3SB  (1961). 

*  If  a  spot  porchaaer  believes  it  was  iniured.  It 
miiat-aMhpitvUdHiwM^  d— uMuittatioiy  of  this  injury 
to  ovi  iTi— imB^iB—MntHowtfaattAiaxatBgory  Of 
SHRC  I  iialuiMM  willwfcBoAanB.  Aa  ki.previaus 
cases.  ho«wa«ar,>we  will  except  from  the 
prestmptian  irfnon-liiiury  cooperative 
Oigmiatiowrwhirti'— Ite  ■yt'pyrefaa»e»  and 
iwoWtt— a  pnwhiiai'  lu  (iwtnnMitbers.iteeiVOS 


decisions  provide  detailed  explanations 
of  the  bnis  for  these  presumptions.  E.g.. 
VGS  Corporation,  et  al.,  13  DOFf  85,165 
at  88.451-53  (1985).  We  also  explained 
the  rationale  for  these  presumptions  in 
the  PD&O.  50  Fed.  Reg.  45660  at  45661- 
662  (November  1. 1985).  The 
presumptions  will  permit  claimants  to 
apply  for  refunds  without  incurring 
disproportionate  expenses  and  will 
enable  the  OHA  to  consider  the  refund 
applications  in  the  most  efficient  way 
possible  in  view  of  the  limited  resources 
available.  Finally,  we  will  adopt  a 
finding  made  in  the  PD&O  that  end- 
users  or  ultimate  consumers  of  SHRC 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges, 
and  therefore  need  not  demonstrate 
injury.  Id. 

B.  Calculation  of  Refund  Amounts 

We  will  adopt  a  volumetric  method  of 
dividing  the  consent  order  funds  among 
applicants  who  demonstrate  eligibility 
to  receive  refunds.  "Hiis  method, 
outlined  in  thePDftO.  presumes  that  the 
alleged  overcharges  were  spread  equally 
over  all  the  gallons  of  products  which 
SHRC  sold  during  the  consent  order 
period.  We  have  calculated  the 
volumetric  amoimt  to  be  used  in  this 
proceeding  by  dividing  the  total  amount 
of  consent  order  funds — $325,000 
exclusive  of  interest — by  the  total 
volume  of  regulated  petroleum  products 
sales  by  SHRC  during  the  consent  order 
period,  which  we  estimate  to  be 
approximately  211.986,287  gallons.  This 
calculationjresults  in  a  volumetric 
refimd  amount  of  $^001533  per  gallon.  A 
successful  claimant  will  receive  a.refund 
equal  to  its  eligible  volume  of  petroleum 
product ipurchases  from  SHRC 
multiphedrhy  Ike  volumetric  amount, 
plus  a;proTata.«hare  of  accrued 
interest."* 

III.  Aflplioetioas  for  Re&uul 

We  liave  determined  that  the  refund 
procedures  described  above  are  the  best 
means  of  distributing  the  SHRC  consent 


Cotporstion.  •/  tfZ,  13  DOE^  BS.1S5  al  88.4S3  n.8 

f»85J. 

*  Any  applicadt'tkat  believes  it  sufferad  a 
dispio^rtionateaherre  of  BHAC's  alleged 
overcharges  may  apply  lor  a  refund-graater  than  the 
amount  computed  Ijy  the  vohimetric  method.  Such 
applicants  will-be^wjnired'to document 
conolutiveiy-te  ritf^aqpantaMte  iiiip«et.4n 
addition,  we  intend  tasat  aminimani  refund 
amount  for  potantial  claimants,  lo  prior  refund 
cases,  «»e have  not-y  anted  rafunds'for  less  than 
S15.00  beeawe  IhoaMt  afuaMuntauch  refunds 
exoBodaitlwiMHlBMaDanrfaeneBts  which  may  be 
achieved.  See  Offico  of  Special  Counsel.  10  DOE 
I  85.04«  at«21ir  fnB2).iVe  will  otlbrethe  same 
minimia refcigd  indw  pwaant oaae. 
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order  fund.  Accordingly,  we  will  now 
accept  applications  for  refunds. 

Applications  must  be  in  writing, 
signed  by  the  applicant,  and  make 
reference  to  Case  Number  HEF-0222. 
Applications  must  include  the  following 
information: 

(i)  The  business  address  of  the  firm 
during  the  consent  order  period,  August 
19, 1973  through  December  31, 1975; 

(ii)  Monthly  schedules  indicating  the 
volume  of  products  purchased  from 
SHRC  during  the  consent  order  period, 
or,  if  no  documentation  is  available,  a 
detailed  estimate  of  purchases; 

(iii)  A  showing  of  injury,  as  explained 
above,  or  a  statement  that  the  applicant 
need  not  show  injury  because  it  was  an 
end-user  of  the  product,  an  agricultural 
cooperative  or  regulated  utility  which 
sold  the  product  to  members,  or  is 
claiming  a  refund  of  $5,000  or  less; 

(iv)  An  indication  of  the  firm's  level  in 
SHRC's  chain  of  distribution,  e.g., 
ultimate  consumer,  reseller,  etc. 

(v)  A  statement  of  whether  there  has 
been  a  change  in  the  ownership  of  the 
firm  during  the  consent  order  period.  If 
there  has  been  a  change  of  ownership, 
the  applicant  must  provide  the  names 
and  addresses  of  any  other  owners  and 
either  a  statement  of  the  reasons  why 
the  refund  should  be  paid  to  the 
applicant  rather  than  to  the  other 
owners,  or  a  signed  statement  from  the 
other  owners  indicating  that  they  do  not 
claim  a  refund. 

(vi)  The  name,  title,  and  telephone 
number  of  a  person  who  the  OHA  may 
contact  for  additional  information 
concerning  the  application;  and 

(vii)  The  following  statement:  "I  swear 
[or  affirm]  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief."  See 
10  CFR  205.283(c),  18  U.S.C.  1001. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  lE-234, 1000  Independence 
Avenue,  SW.,  Washington,  DC.  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  which  the 
application  claims  is  confidential  has 
been  deleted,  together  with  a  statement 
specifying  why  any  such  informatin  is 
privileged  or  confidential.  All 
applications  should  be  sent  to:  South 
Hampton  Refining  Company  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 


It  is  therefore  ordered  that 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  of 
Energy  by  South  Hampton  Refining 
Company  pursuant  to  the  consent  order 
executed  on  June  4, 1980,  may  now  be 
filed. 

(2)  All  applications  must  be  received 
no  later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  December  17. 1985. 
George  B.  Bieznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  85-30435  Filed  12-24-85:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP  30261;  FRL.  2942-7] 

Applications  To  Register  Pesticide 
Products;  Sumitomo  Clwmical  Co^ 
Ltd.  et  al. 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnOtt:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  Ingredients 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
date:  Comment  by  January  27, 1986. 
ADDRESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30261]  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Ih-otection  Agency,  401 
M  St.,  SW.,  Washington,  D.C.  20460. 
In  person,  bring  comments  to: 
Environmental  Protection  Agency, 
Rm.  236,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice  to  the  submitter.  AU 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  tlirough  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TX- 
767C).  Attn:  (Product  Manager  (PM) 
named  in  each  registration).  Office  of 
Pesticide  Programs,  401  M  St.  SW.. 
Washington,  D.C.  2D46a 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following 
office  location/telephone  number 


Pfodud  (fiMQar 

OHoalocalon/ 

Adi*. 

PMIS.GMrg* 

nm.204.  CM#2 

B>M«21 

LiRocca. 

(703-K7-24<»>. 

JtHammOmm 
Ifcwy.,  Alfciykjiv 
VA  22202. 

PM23.  Kdiard 

Rm.  237.  CM#2 

Oa 

(703-557-1830). 

PM2S.RatMf1 

Rm.  245.  CM#2 

On. 

T.^. 

(703-657-1800). 

SUPPLEMENTARY  MFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

/.  Products  Containing  an  Active 
Ingredient  not  Included  in  any 
Previously  Registered  Product 

1.  File  Sjinbol:  10308-RN.  Applicant 
Sumitomo  Chemical  Co.,  Ltd,  1330  Dillon 
Heights  Ave.,  Baltimore,  MD  2122a 
Product  name:  Golcilaht"  TechnicaL 
Insectide.  Active  ingredient:  (RS)-alpha- 
cyano-3-phenoxybenzyl  ['lR)-cis,tmns- 
chrysanthemate  87.4%.  Proposed 
classification/Use:  Restricted.  For 
formulating  use  only.  (PM  15). 

2.  File  Symbol:  8340-EG.  Applicant 
American  Hoechst  Corp.,  Routes  202- 
206  North,  Somerville.  NJ  08876.  Product 
name:  Whip  1  EC  Herbicide.  Herbicide. 
Active  ingredient  (±)-Ethyl  2-{4-[(6- 
chloro-2- 

benzoxazolyl)oxy]phenxy]propanoate 
12.5%.  I*ropo8ed  classification/Use: 
General.  For  selective  postemeigence 
annual  and  perennial  grass  control  in 
rice  and  soybeans.  Type  registration: 
Conditional.  (PM  23) 

3.  File  Symbol:  476/EEEA.  Applicant: 
Stauffer  Chemical  Co.,  1200  South  47th 
St.,  Richmond.  CA  94804.  Product  name: 
SC-0224  4-LC.  Herbicide.  Active 
ingredient:  Trimethylsulfoniumcarboxy- 
methylaminomethylphosphonate  40.8%. 
Proposed  classification/Use:  General. 


':; Maibliii. 
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For  weed  control  in  non>crop  areas.  [PM 
25) 

4.  Fik  Symbol:  476-EEEL  Applicant: 
Stauffer  Chemical  Co.  Product  name: 
SC-022i  Concentrate.  Herbicide.  Active 
ingredient: 

Tnmethyleulfoniumcarboxyniethyl- 
aminomethylphosphonate  52.2%. 
Proposed  classificationA^se:  General. 
For  weed  control  in  non-crop  areas.  (I^ 
25) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Fedacal  Regiater.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  oiTice  at  the  address 
provided  from  8  a  jn.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  pertkons  interested  in 
reviewing  the  application  Ble.  telephone 
the  PMSD  office  (703-557-3262).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Autliari^  7  U.S.C.  136. 
Dated:  December  6. 1985. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Petticide  Programs. 

fHl  Doc.  B5-30246  Filed  12-24-85:  8:45  am] 
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[PF-432;  FRL-2942^] 

Pesticide  Tolecanoe  Petitions;  Rhone- 
Poulenc  Inc.  et  aL 


AOBNCV:  Environmental  Protection 

Agency^A). 

ACTKNC  Notice. 

gUMMAWY:  EPA  has  received  pesticide 
petitions  relating  to  the  establishment  of 
tolerances  for  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 


AOOneSK  By  mail,  submit  comments 
identi^ed  by  the  document  control 
number  [1^-432]  and  the  petition 
number,  attention  Product  Manager 
(PM-16).  at  the  following  address: 

Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  SL.  SW.,  Washington.  DC  20460. 


In  person, 'brmg-eennnents  to: 
Information  Service  Section  (TS- 
757C),  Environmental  Protection 
Agency.  Rm.  236.  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA2220i 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  fCBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  ivritten 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Service 
Section  office  at  the  address  given 
above,  from  8  a.m..  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

William  Miller,  fPM-16),  Registration 

Division  {TS-7e7C).  Environmental 

Protection  Agency,  Office  of  Pesticide 

Programs,  401  M  St..  SW.. 

Washington.  DC  20460. 
O^ce  location  and  telephone  number 

Rm.  211,  CM*2, 1921  Jefferson  Davis 

Hwy..  Ariington,  VA  22202,  (703-557- 

2800). 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP),  and  feed 
additive  (FAP)  petitions  relating  to  the 
establishment  of  tolerances  for  certain 
pesticide  chemicals  in  or  on  certain 
agricultiutil  commodities. 

Initial  FOings 

1.  PP6F3321.  Rhone-Poulenc  Inc.,  P.O. 
Box  125,  Monmouth  Junction,  NJ  08852. 
Proposes  amending  40  CFR  180.262  by 
establishing  a  tolerance  for  residues  of 
the  nematocide  and  insecticide, 
ethoprop  in  or  on  the  commodity 
brussels  sprouts  at  0.02  part  per  million 
(ppm).  The  proposed  analytical  method 
for  determining  residues  is  a  gas 
chromatographic  procedure  utilizing  a 
phosphorus  specific  flame  photometric 
detector. 

2.  PPBF33I7.  Mobay  Chemical  Corp., 
P.O.  Box  4913.  Kansas  City,  MO  64120. 
Proposes  amending  40  CFR  180.315  by 
establishiag^toierancesior  residues  of 
the  insecticide  methamidophos  in  or  on 
the  commodities  as  follows: 
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The  proposed  analytical  method  for 
determining  residues  is  a  gas 
chromatographic  procedure  utilizing  a 
thermionic  detector. 

3.  FAP6H5480.  Mobay  Chemical  Corp. 
Proposes  amending  21  CFR  581.277  by 
estabKshing  a  regulation  permitting 
residues  of  the  libove  insecticide  fPP 
6F3317)  in  or  on 'the  commodities 
soybean  hulls  at  3.0  ppm,  and  peanut 
and  soybean  meal  at  0.4  ppm. 

Autiiority:  21  i;.S.C  346a  and  348. 

Dated:  December  13. 1985. 
DougUa  D.  Compt, 

Director,  Registration  Dtviaion,  Office  of 
Pesticide  Prograias. 
[FR  Doc.  85^30245.  Filed  IZ-Z^-SS:  S:45.aml 
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(PP  SG31»1/T506^  FRL-2943-1] 

Diethatyl-Etttyl;  Extension  of 
Temporary  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  EPA  has  extended  temporary 
tolerances  for  residues  of  the  herbicide 
diethatyl-ethyl  and  its  metabolites  in  or 
on  the  raw  agricultural  commodity 
cottonseed. 

0ATE:  This  temporary  tolerance  expires 
November  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail;  Richard  Mountfort,  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number: 
Rm.  237.  CM#2. 1921  Jefferson  Davis 
Highway.  Arhngton.  VA.  (703-557- 
1830). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  Siat  published  in  the 
Federal  Register  of  May  1. 1985  (50  FR 
18567).  announcing  the  extension  of  a 
temporary  tolerance  for  residues  of  the 
herbicide  diethatyl  ethyl  and  its 
metabolites  (fre^  and  bound) 
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determinable  as  the  A^-acetyl  (A^-{2,6- 
diethylphenyl)  glycine  derivative  in  or 
on  the  raw  agriculture^  commodity 
cottonseed  at  0j05  part  per  million 
(ppm).  This  tolerance  was  issued  in 
response  to  pesticide  petition  PP  5G3191. 
submitted  by  Nor-Ara  Chemical  Co., 
3509  Silverside  Rd..  P.O.  Box  7495, 
Wilmington,  DE 19803. 

This  temporary  tolerance  has  been 
extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodity  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  45639-EUP-26. 
which  is  being  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended  • 
(Pub.  L.  9&-396,  92  Stat.  819:  7  U.S.C. 
136). 

liie  scientiHc  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
this  temporary  tolerance  will  protect  the 
pubhc  health.  Therefore,  the  temporary 
tolerance  has  been  extended  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  te  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimeotal  use  permit. 

2.  Nor-Am  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  die  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  November  5, 
1986.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  OfTice  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authodty:  21  U.S.C.  346aU). 

Dated:  December  6, 1985. 
Douglas  D.  Campt. 

Director.  Regatration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc  S5-30242  Filed  12-24-85:  8:45  amj 
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{PF-430;  Fm.-2942^1 

Pesticide  Tolerance  Petitions;  Union 
Cartiide  Agricultural  Products  Co.,  Inc. 
etal. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  EPA  has  received  pesticide, 
feed,  and  food  additive  petitions  relating 
to  the  establishment  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  agricultural  commodities. 
ADOilESS:  By  mail,  submit  comments 
identified  by  the  document  contrtol 
number  [PF-430]  and  the  petition 
number,  attention  Product  Manager 
(PM-25),  at  the  following  address. 
Information  Services  Section  {TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  D.C.  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Environmental  Protection 
Agency,  Rm.  236.  CMe^2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  byjnarking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  as  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.,  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidajrs. 


By  mail:  Robert  Taylor.  {PM-25). 
Registration  Division  fTS-787C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
St..  SW.,  Washington,  DC  aO«ea 

Office  location  end  telephone  number 
Room  245.  CMiF2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  {7TO-557- 
1800). 

SUPPLEMBfnHnr  MFOmtATIOM:  EPA  has 

received  pesticide  (PP).  feed,  and  food 
additive  petitions  (FAP).  relating  to  the 
establishment  of  tolerances  for  certain 
pesticide  chemicals  in  or  on  cestain 
agricultural  commodities. 

Initial  Filing 

1.  PP6F3311.  Union  Carbide 
Agricultural  Products  Co..  Inc.,  P.O.  Box 
12014,  T.W.  Alexander  Dr.,  Research 
Triangle  Park,  NC  27709.  Proposes 
amending  40  CFR  180.324  by 
establishing  tolerances  for  residues  of 
the  herbicide  bromoxynil  (3.5-dibromo- 
4-hydroxyben2onitrile)  resulting  from 
application  of  its  octanoic  acid  ester 
and/or  butyric  acid  ester  in  or  on  the 
commodity  alfalfa,  seedling  at  0.10  part 
per  million  (ppm).  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography  with 

"  Ni  electron  capture  detector. 

2.  FAP6H5479.  E.I.  duPont  deNemours 
&  Co.,  Agricultural  Products  Department. 
Wilmington.  DE  19e9&  Proposes 
amending  21  CFR  Parts  193  (fbod)  and 
561  (feed)  by  establishing  regulations 
permitting  residues  of  the  herbicide 
ethyl  2-[4-(6-chloroquinozalin-2-yl  oxy) 
phenoxyjpropanoate  and  its  add 
metabolite,  2-|4-{6-chloroquinoxalin-2-yI 
oxy)phenoxy-]proaneic  acid,  in  or  on  the 
commodities  as  fbilows: 


CFAaHectad 

Commocteflc 

mman 

ziCFKfanm 

21CFR  Part  561    ... 

Suyl— iWDiir 

Sayb—r  «iufc - 

OS 
0.2 

Soytww)  meal    ... 

OS 

1A 

3.  FAP5H5455.  Velsicol  Chemical 
Corp.,  341  East  Ohio  St..  Chicago.  IL 
60611.  Proposes  amending  21  CFR  Part 
193  by  establishing  a  regulation 
permitting  residues  of  the  herbicide 
dicamba  {3,  ft-dicHoro-o-anisic  acid] 
and  its  5-hydroxy  metabolite  in  or  on  the 
commodities  as  follows: 
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4.  FAP6H5477.  Dow  Chemical  U.S.A., 
P.O.  Box  1706.  Midland.  NI  48674. 
Proposes  amending  21  CFR  Part  193  by 
establishing  a  regulation  permititng  the 
combined  residues  of  the  herbicide 
triclorpyr,  [  (3.5.6-trichloro-2- 
pyridinyl)oxy]acetic  acid,  and  its 
metabolites,  3,5,6-trichloro-2-pyridinol 
and  2-methoxy-3,5,6-trichloropyridine.  in 
potable  water  at  0.1  ppm. 

Authority:  21  U.S.C  34ea  and  348. 

Dated:  December  16. 1985. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  85-30244  Filed  12-24-85;  8:45  am  J 
aiLUNGCOOE  tstoso-m 

(OPP-30256:  FRL-2943-11 

Certain  Companies;  Applications  To 
Register  Pesticide  Products;  E.i.  du 
Pont  de  Nemours  and  Co^  Inc.  et  ai. 

agency:  Environmental  Protection 
Agency:  (EPA). 
ACnOtC  Notice. 

SUMMARY:  This  notice  annunces  receipt 
of  applications  to  register  a  pesticide 
product  containing  an  active  ingredient 
not  included  in  any  previously 
registered  product  and  a  product 
involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4]  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

date:  Comment  by  Janaury  27, 1986. 
AOOltESS:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30256]  and  the 
registration/ file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address. 
Information  Services  Section  (TS-757C), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  D.C.  20460. 
In  person,  bring  comments  to: 
Environmental  Protection  Agency. 
Rm.  236,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Information  submitted  in  any  comment 
concerning  this  notice  may  be  claimed 
conndential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conHdential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4. 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C).  Attn:  (Product  Manager  (PM) 
named  in  each  registration),  OfHce  of 
Pesticide  Programs,  401  M  St..  SW.. 
Washington,  D.C.  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following 
ofHce  location/telephone  numben 


Product  manager 


PM  25.  Robert 

Taylor. 

PM  31.  John  Lea. 


Office  location/ 
Meptyxie  numoer 


Rm.245.CM#2 
(703-567-1800). 


Rm.  252.  CMf  2 
(703-557-3663). 


Address 


EPA.  1921 

JefTeraon  Devia 
Hwy,,  Arlington. 
VA  22202. 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  a  pesticide  product  containing 
an  active  ingredient  not  included  in  any 
previously  registered  product  and  a 
product  involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

I.  Product  Containing  an  Active 
Ingredient  not  Included  in  any 
Previously  Registered  Product 

1.  File  Symbol:  352-UUR.  Applicant: 
E.I.  du  Pont  de  Nemours  and  Co,  Inc.. 
Agricultural  Chemicals  Dept., 
Wilmington.  DE  19898.  Product  name: 
Assure*  Herbicide.  Herbicide.  Active 
ingredient:  2-[4-((6-Chloro-2- 
quinoxalinyljoxyjphenoxyj  propionic 
acid,  ethyl  ester  9.5%.  Proposed 
classification/Use:  General.  For  the 
control  of  annual  and  perennial  grasses 
in  soybeans  and  cotton.  (PM  25) 

2.  File  Symbol:  352-UGA.  Appliant: 
E.I.  du  Pont  de  Nemours  and  Co., 
Wilmington,  DE  19898.  Product  name: 
Du  Pont  Classic™  Herbicide.  Herbicide. 
Active  ingredient:  Ethyl  2-{([((4-chloro-6- 
methoxypyrimidin-2- 
yl)amino]carbonyl]sulfonyl]benzonate 
25%.  Proposed  classification/Use: 
General.  For  weed  control  in  soybeans. 
(PM  25) 

3.  File  Symbol:  241-EIO.  Applicant: 
American  Cyanamid  Co.  Agricultural 
Research  Div.,  PO  Box  400.  Princeton,  NJ 
08540.  Product  name:  Scepter  Herbicide. 
Herbicide.  Active  ingredient:  Imazaquin 
2-(4.5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-l//-imidazol-2-yll-3- 


quinolinecarboxylic  acid  18.1%. 
Proposed  classification/Use:  General. 
For  use  in  soybeans.  (PM  25) 

4.  File  Symbol:  241-EIT.  Applicant: 
American  Cyanamid  Co.  Pnxluct  name: 
Scepter  Herbicide  Technical.  Herbicide. 
Active  ingredient:  Imazaquin  2-[4,5- 
dihydro-4-methyl-4-{l-methylethyl)-5- 
oxo-l//-imidazol-2-yl]-3- 
quinolinecarboxylic  acid  95%.  Proposed 
classification/Use:  General.  For 
formulation  purposes  only.  (PM  25) 

5.  File  Symbol:  241-EIL  Applicant: 
American  Cyanamid  Co.  Product  name: 
Assert*  Herbicide  Technical.  Herbicide. 
Active  ingredient:  Methyl  2-(4-isopropyl- 
4-methyl-5-oxo-2-imidazolin-2-yl)-p- 
toluate  and  methyl  6-(4-i8opropyl-4- 
methyl-5-oxo-2-imidazolin-2-yl]-m- 
toluate  29%.  Proposed  classification/ 
Use:  General.  For  terrestrial  food  use  in 
sunflowers,  wheat,  and  barley.  (PM  25) 

II.  Product  Involving  a  Changed  Use 
Pattern 

File  Symbol:  40810-A.  Applicant: 
Ciba-Geigy  Corp.,  Plastics  and 
Additives  Div.,  Three  Skyline  Drive, 
Hawthorne,  NY  10532.  Product  name:    , 
Belclene  329.  Algaecide.  Active 
ingredient:  Terbuthylazine  2-[tert- 
butyIamino)-4-chloro-6-{ethylamine)-s- 
triazine  44.7%.  Proposed  classification/ 
Use:  General.  To  include  in  its  presently 
registered  manufacturing  use  only,  a 
new  use  for  control  of  algae  in 
recirculating  water  cooling  towers.  (PM 
31) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specifled  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Program  Management  and  Support 
Division  (PMSD)  office  at  the  address 
provided  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays.  It 
is  suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  PMSD  office  (703-557-3236),  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C.  136. 
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Dated  December  16.  1985. 
Deuglaa  D.  CaBipt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Ooc.  85-30243  Filed  12-24-85;  8:45  am] 
Bnumocooc  ttm  n  m 


FEDERAL  RESERVE  SYSTEM 

Keystone  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  nofjce 
has  applied  under  §  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
]a)(2)  or  (f))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Moldins  Company  Act  (12  U.S.C. 
1843(c)(B))  and  6  225.21(a)  of  Regulation 
Y  (12  OR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentralion  of  resources, 
decreased  or  unfair  competition.      .    . 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specificaiiy  any  questions  of 
fact  that  are  io  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or -the  offices  of  the  Board  of 
Governors  not  later  than  January  13. 
1986. 

A.  Tederal  Reserve  Bad(  of  Chicago 
(Franklin  13.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60600: 

1.  Keystone  Bancshares.  /nc. 
Kankakee.  lUimas;  le  acqaire  JCey^ene 


Data  Corporation.  Kankakee.  Illinois, 
and  thereby  engage  in  processing 
demand  deposit  accounts,  all  types  of 
savings  and  time  deposits,  types  of 
loans.  General  Ledger  and  investment 
portfolio,  audit  functions  required  by 
auditor,  the  preparation  of  payrolls  for 
bank  and  non-bank  customers,  the 
preparation  of  ATM  cards,  and  the 
provision  of  micro-film  services, 
pursuant  to  S  225.25(b)(7)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19. 19BS. 
James  McAfoa, 

Associate  Secretary  of  the  Board. 
|FR  Doc  85-30417  Filed  12-24-85;  8:45  am] 

BILUNC  CODE  M10-01-M 


The  Mitsubishi  Banfc  Ltd.  and  Baiical 
Tri-State  Corp.;  Applications  To 
Engage  de  Novo  In  Pennissftile 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  RegulaUon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throi^  a  subsidiary,  in  ■  nonbanking 
activity  thai  is  listed  in  §  22S.2S  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  vieuvs  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsonnd 
banking  praattses."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  Statement  of  the 
reasons  a  written  i»esentation  wmdd 
not  suffice  ia  lieu  of  a  bearing, 
identifying  specifically  any  qnestions  of 
fact  that  are  in  dispute,  ^ummaiizing  the 
evidence  that  weeiid  be  preseated  at  a 
hearing,  and  indicating  fasw  (he^ariy 
commentias  «vtn>ld  be  laf^— *"'  by 
approval  of  <tbe  prapeeai. 


Unless  otherwise  noted,  commenit 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  die  Board  of  Governors 
not  later  than  January  17.  nSB. 

A.  Federal  Reserve  Bank  of  Saa 
Faancisoe  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco.  California  94105: 

1.  TIte  Mitsubishi  Bank  Limited. 
Tokyo.  Japan,  and  BanCal  Tri-State 
Corporation.  San  Francisco,  California: 
to  engage  de  novo  throitgh  its 
subsidiary.  BanCal  Investment  Services. 
Inc.,  San  Francisco,  California,  ia 
providing  securities  brokerage  services 
and  making  available  self-directed  IRA 
and  Keogh  account  products,  pursuant 
to  §  225.25(b)(15)  of  Regulation  Y.  These 
activities  would  be  conducted  in  the 
State  of  California,  Oregon  and 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19. 1985. 
Jamaa  McAfee, 

Associate  Secretary  of  the  Board. 
[FK  Doc.  85-30916  Filed  12-24-85:  8:45  am] 

BILLING  cow  UU-OI-H 


Agency  Forms  Under  Hexlew 

December  19. 19BS. 

BackgroBud 

Notice  is  hereby  given  of  fii>al 
approval  of  proposed  infonnation 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  S 
CFR  1320.9  (OMB  RegulaUons  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  RIKTNEII MFOMHATIOM  COVnkCC 

Federal  Reserve  Board  Clearance 
Officer— Cynthia  Classman — Diviaon 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551  [202- 
452-3822) 

OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  RegiJatory 
Affairs.  OfRce  of  Management  and 
Budget  New  Executive  Office 
Building,  Room  320&  Washington.  DC 
20503(202-^95^6880) 

Proposal  to  approve  under  OMB 
delegated  atttherity  the  extermon 
wi^out  wvisien  of  the  fifilawing  report 

1.  Repart  title:  Domestic  Finance 
Company  Report  of  Consolidated  Assets 
and  Liabilities 

Ageacy /arm  fiumber  JFR  224A,  FR  22488 
O^ffi  DM^eet  number  TlflB  0005 
Fieqaency:  MonlMy.  QDarteciy 
Reporters:  Oemestic  fiaaace  oonqmnies 


52854 


Federal  Register  /  Vol.  sa  No.  248  /  Thursday.  December  26.  1985  /  Notices 


Small  businesses  are  affected. 
General  description  of  report* 
This  information  collection  is 
voluntary  and  is  given  confidential 
treatment  (5  U.S.C  552  (b)(4]  & 
(b)(8]]. 
These  reports  collect  information  on 
major  categories  of  consumer  and 
business  credit  extended  and  held  by 
finance  companies  and  on  major  short- 
term  habilities  outstanding.  These  data 
are  used  by  the  Federal  Reserve  for 
assessing  aggregate  credit  maricet 
activity. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1985. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc  85-30390  Filed  1^-24-85;  8:45  am] 
MUJNQ  COM  ttW-OMI 


Bank  of  New  England  Corp^  Notice  of 
Application  To  Engage  de  Novo  In 
Pennissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  224.21(a)  of  the 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking'activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  «vritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  jmrty 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  o^ices  of  the  Board  of  Governors 
not  later  than  January  15, 1986. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston, 
Massachusetts,  02106: 

1.  Bank  of  New  England  Corporation, 
Boston,  Massachusetts;  to  engage  de 
novo  through  its  subsidiary  New 
England  Discount  Brokerage,  Inc., 
Boston,  Massachusetts,  in  providing 
securities  brokerage  services  pursuant 
to  S  225.25(b)(15)  of  Regulation  Y., 
Initially,  such  activities  will  consist 
solely  of  buying  and  selling  securities  as 
agent  for  the  account  of  customers  and 
services  incidental  thereto. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1985. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-30414  Filed  12-24-85;  8;45  am] 

BHJJNO  CODE  UM-OI-M 


Miami  Corporation,  et  aM  Notice  of 
Af>pllcatk>ns  To  Engage  de  Novo  in 
Permissible  Nont>anking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  {  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  10, 1986. 

A*.  Federal  Reserve  Bank  of  Boston 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalie  Street,  Chicago,  Illinois 
60690: 

1.  Miami  Corporation,  Chicago, 
Illinois;  to  engage  de  novo  through  its 
subsidiary.  Boulevard  Bancorp,  Ina, 
Chicago,  Ulinois,  in  making,  acquiring  or 
servicing  loans  or  other  extensions  of 
credit  for  the  company's  account  or  for 
the  accoimt  of  others,  pursuant  to 
§  225.25(b)(1)  of  Regulation  Y.  Some 
such  loans  would  be  made  to  officers 
and  directors  of  the  company  at  rates 
below  that  of  the  general  market  in 
which  case  it  is  expressly  intended  that 
a  beneHt  in  the  form  of  compensation  be 
conferred  on  the  recipient.  These 
activities  would  be  conducted  in 
Chicago,  Illinois,  and  its  surrounding 
suburbs. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Lloyds  Bank  pic,  London,  England, 
and  Lloyds  Bank  International,  Limited, 
London,  England;  to  engage  de  novo 
through  its  subsidiary,  Lloyds 
International  Corporation,  New  York, 
New  York,  in  leasing  real  and  personal 
property,  pursuant  to  S  225.25(b)(5)  of 
Regulation  Y  from  offices  in  New  York. 
New  York,  San  Francisco,  Cahfomia, 
and  Hyland  Park,  Illinois.  These 
activities  would  be  conducted  in  the 
United  States,  Ccmada,  Central  America 
and  South  America. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1985. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-30415,  Filed  12-24-85;  &45  am]  .' 

MLUNO  COOE  6210-«MI 


First  United  Bancorp;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Hokftng  Companies  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 


f 


Federal  Register  /  Vol.  50.  No.  248  /  Thursday.  December  26.  1985  /  Notices 


52855 


Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a){2J)  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to ' . 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for, 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  question  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  13. 
1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  United  Bancorp,  Franklin. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Franklin  Bank  &  Trust 
Company,  Franklin.  Indiana. 

Applicant  also  has  applied  to  acquire 
Franklin  Financial  Corporation, 
Indianapolis,  Indiana,  and  thereby 
engage  in  the  origination,  package,  sale 
and  servicing  of  commercial  and 
mortgage  loans,  the  origination  of  small 


consumer  loans,  and  the  origination  of 
finance  leases,  pursuant  to  §  225.25(b)(1) 
and  225.25(b)(5)  of  Regulation  Y. 
respectively. 

Applicant  also  has  applied  to  acquire 
Franklin  Mortgage  Corporation. 
Indianapolis,  Indiana,  and  thereby 
engage  in  residential  mortgage  lending, 
servicing  and  brokering,  and  commercial 
mortgage  loan  servicing  and  brokering, 
pursuant  to  §  225.25(b)(1)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19, 1985. 

James  McAfee, 

Associate  Secretory  of  the  Board. 

(FR  Doc.  85-30418  Filed  12-24-85:  8:45  am] 

Bnuma  code  uio-oi-m 

Texas  American  Bancshares,  Inc.,  et 
al.,  Formations  of.  Acquisitions  by, 
and  Mergers  of  Banl(  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
17, 1986. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Texas  American  Bancshares,  Inc., 
Fort  Worth,  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  Texas 
American  Bank/Cityview,  N.A.,  Fort 
Worth,  Texas,  a  de  novo  bank. 

2.  Texas  American  Bancshares.  Inc.. 
Fort  Worth.  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  Texas 


American  Bank/U.S.,  Newark. 
Delaware,  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Decemlier  19. 1985. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
jFR  Doc.  85-30419  Filed  12-24-85;  8:45  am] 

BHJJN6  COK  UW-OI-M 


United  Bancorp  of  Kentucky,  Inc^  et 
aL.,  Fomuitions  of.  Acquisitions  by,  and 
Mergers  of  ^nk  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for  . 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  coioment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suflice  in 
lieu  of  a  hearing,  identifiying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
14. 1986. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio.  44101: 

1.  United  Bancorp  of  Kentucky.  Inc.. 
Lexington,  Kentucky:  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Versailles.  Versailles, 
Kentucky.  Comments  on  this  application 
must  be  received  not  later  than  January 
17. 1986. 

B.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Geoi^gia 
30303: 

1.  SouthTrust  Corporation. 
Birmingham.  Alabama;  to  acquire  at 
least  60  percent  of  the  voting  shares  of 
First  Dallas  County  Bank.  Selma. 
Alabama. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
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South  LaSalle  Street.  Chicago,  Illinois 
60600: 

1.  Central  Wisconsin  Bankshares. 
Inc.,  Wausau,  Wisconsin;  to  acquire  80 
percent  of  the  voting  shares  of  Valley 
View  Bank.  LaCrosse.  Wisconsin. 

2.  CSB,  Inc..  Chesterton,  Indiana;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Chesterton  State  Bank. 
Chesterton,  Indiana. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  FNBT  Bancshares  Perry.  OK.  Inc. 
Perry.  Oklahoma:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  and  Trust  Company  of 
Perry,  Perry.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19, 1985. 
Jamas  McAfa*. 

Associate  Secretary  of  the  Board 
(FR  Doc.  85-30420  Filed  12-24-85:  8:45  am) 
BNJJNO  COM  ttl^^H-M 


Central  Bancsltares,  inc.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  {FR  Doc.  No. 
85-28340).  published  at  page  49131  of  the 
issue  for  Friday.  November  29. 1985. 

On  page  49131.  in  the  middle  column, 
the  name  of  the  subsidiary  "Central 
Bancshares,  Inc.,~  has  been  changed  to 
"Central  Technology,  Inc." 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  19, 1985. 

James  McAfaa 

Associate  Secretary  of  the  Board. 

J^  Doc  85-30421  Filed  12-24-85:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adnoinistration 
[Docket  Ho.  77N-0240;  OES1 1796) 

Certain  Single-Entity  Coronary 
Vaaodilators;  Drug  Efficacy  Study 
Implementation;  Extension  of  Deadline 

AOtNCV:  Food  and  Drug  Administration. 
AcnoK:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
deadline  announced  in  two  previous 
Federal  Regi^er  notices  for  the  ■-' 
submission  and  approval  of  required 
bioavailability /bioequivalence  data. 
The  two  previoiis  notices  announced  the 
conditions  for  marketing  various  dosage 


forms  of  single-entity  isosorbide 
dinitrate  and  oral  controlled-release 
nitroglycerin  tablets  and  capsules. 
DATES:  For  isosorbide  dinitrate.  the 
deadline  for  approval  of  bioavailability 
supplements  is  June  28, 1967.  For  oral 
controlled-release  nitroglycerin,  the 
deadline  for  submission  of 
bioavailability  data  is  June  %.  1987. 
ADDRESSES:  Commtmications  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  77N-0240 
(DESI 1786).  directed  to  the  attention  of 
the  appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Supplements  to  full  new  drug 
applications  (identify  with  NDA 
number):  Division  of  Cardio-Renal  Drug 
Products  (HFN-110).  Rm.  16B-45.  Center 
for  Drugs  and  Biologies. 

Supplements  to  conditionally 
approved  abbreviated  new  drug 
applications  (identify  with  ANDA 
number):  Division  of  Generic  Drugs 
(HFN-230).  Rm.  16-7a  Center  for  Drugs 
and  Biologies. 

Requests  for  information  on 
conducting  bioavailability/ 
bioequivalence  tests:  Division  of 
Bioequivalence  (HFN-25G).  Center  for 
Drugs  and  Biologies. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Compliance  (HFN-310).  Center  for  Drugs 
and  Biologies. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  E.  Catchings,  Center  for  Drug  and 
Biologies  (HFN-386).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-365a 
SUPPLEMENTARY  INPORMATKMI:  In  a 

notice  published  in  the  Federal  Register 
of  December  14. 1972  (37  FR  28623).  as 
amended  July  11. 1973  (38  FR  18477), 
August  28, 1977  (42  FR  43127),  October 

21. 1977  (42  FR  56156),  and  September 

15. 1978  (43  FR  41282).  certain  single- 
entity  coronary  vasodilators  were 
temporarily  exempted  from  the  time 
limits  established  for  the  Drug  Efficacy 
Study  Implementation  (DESI)  program. 
The  notices  established  conditions  for 
marketing  these  products,  including 
requirements  for  both  bioavailability 
and  clinical  studies.  Conditions  were 
established  for  marketing  identical, 
similar,  or  related  products  (21  CFR 
310.6)  whether  or  not  they  had  been 
marketed  and  whether  or  not  they  were 
subjects  of  approved  new  drug 
applications.  An  abbreviated  new  drug 
application  (conditionally  approved, 
pending  the  results  of  ongoing  studies) 
was  required  to  market  a  product  not 
the  subject  of  an  NDA. 


In  notices  published  in  the  Federal 
Regjister  of  August  3. 1984  and 
September  7. 1984  (49  FR  31151  and 
35428).  after  completing  its  review  of  the 
data  submitted  for  single-entity 
isosorbide  dinitrate  ami  oral  controlled- 
release  nitroglycerin  tablets  and 
capsules,  the  agency  announced  its 
conclusions  that  these  drugs  are 
effective.  The  notices  set  forth  the 
conditions  for  marketing  and  approval 
of  such  drug  products.  TTie  notices 
stated  that  within  6  months  a 
manufacturer  should  submit 
bioavailability  data,  and  required  that 
supplements  be  fully  approved  within  a 
year. 

In  response  to  the  August  3. 1984  and 
September  7, 1984  notices,  a  number  of 
firms  have  requested  that  the  deadhne 
for  submitting  bioavailability  data  be 
extended.  The  firms  contend  that 
additional  time  is  needed  to  obtain 
guidance  and  other  technical 
information  necessary  to  conduct  the 
required  studies,  and  to  find  or  estabhsh 
a  laboratory  capable  of  performing  the 
required  studies  before  the  deadlines 
established  by  the  August  and 
September  1984  notices. 

The  agency  concludes  that  additional 
time  is  justified,  and  is  extending  the 
date  for  compliance  with  the 
bioavailability  requirement. 

This  notice  also  reconfirms  that  blood 
level  determinations  are  required  for  the 
demonstration  of  bioavailability/ 
bioequivalence  of  isosorbide  dinitrate 
and  oral  nitroglycerin.  The  new 
deadlines  are  set  forth  below. 

Isosorbide  dinitrate.  Supplements 
demonstrating  bioavailability  must  be 
approved  by  June  26, 1987.  To  provide 
adequate  time  for  review,  the  agency 
suggests  that  bioavailability  data  be 
submitted  on  or  before  December  26, 
1986.  The  agency  believes  this  new 
deadline  will  provide  a  sponsor  enough 
time  to  conduct  the  required  studies  and 
submit  the  data  to  FDA.  Isosorbide 
dinitrate  products  not  the  subject  of 
approved  bioavailability  supplements 
by  June  26, 1987,  will  be  subject  to 
regulatory  action.  Information  on 
conducting  dissolution  tests  and 
bioavailability/bioequivalence  tests 
may  be  obtained  from  the  Division  of 
Bioequivalence  at  the  address  given 
above. 

Oral  nitroglycerin  icontrolled-release) 
tablets  and  capsules.  The  sponsors  shall 
develop  an  appropriate  protocol  for 
evaluating  the  bioavailability/ 
bioequivalence  of  oral  controlled- 
release  nitroglycerin.  Because  attempts 
to  determine  mtact  nitroglycerin  have 
been  unsuccessful,  the  agency  suggests 
that  the  best  approach  might  be  to 
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determine  the  metabolites.  Any  sponsor 
unable  to  demonstrate  bioequivalence 
will  be  required  to  conduct  clinical 
studies.  Bioavailability  data  must  be 
submitted  by  June  28, 1987.  The  agency 
recognizes  that  compliance  with  the 
bioavailabihty  requirements  of  this 
section  may  take  longer  than  the 
extension  of  time  granted.  However,  any 
additional  requests  for  an  extension  will 
be  granted  only  to  a  sponsor  who 
documents  the  need  for  an  extension  by 
showing  significant  progress  toward 
meeting  the  bioavailability  requirement. 
If  no  progress  can  be  showa  the 
product(s)  will  be  subject  to  regulatory 
action. 

(Correction  to  the  August  3.  1964 
notice:  On  page  31152,  in  the  third 
column,  in  the  item  numbered  "2,"  the 
Arm  name  "Ives"  is  deleted  and  "Reed  & 
Camrick"  is  inserted  in  its  place.) 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (Sees.  502, 
505,  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352.  355))  and  under  the  authority 
delegated  to  the  Director  of  the  center 
for  Drugs  and  Biologies  (21  CFR-  5.70  and 
5.82). 

Dated:  December  19, 1985. 
Paul  Parkman, 

Acting  Director.  Center  for  Drugs  and 

Biologies. 

|FR  Doc  6&-30412  Filed  12-24-85:  8:45  am] 

BHX1N0  CODE  41«H)1-M 

[Docket  No.  75N-0187;  DES1 10837] 

Comt>id  Spansules;  Drugs  for  Human 
Use;  Drug  Efficacy  Study 
Implementation;  Withdrawal  of 
Approval  of  New  Drug  Application 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  the  new  drug  application  for 
Combid  Spansules  containing  a  fixed- 
combination  of  prochlorperazine 
maleate  and  isopropemiide  iodide.  The 
basis  for  withdrawal  is  that  the  product 
lacks  substantial  evidence  of 
effectiveness.  The  product  has  been 
used  to  treat  various  gastrointestinal 
disorders. 

EFFECTIVE  DATE:  January  27. 1986. 
ADOMESS:  Requests  for  an  opinion  of  the 
appUcability  of  this  notice  to  a  specific 
product  should  be  identified  with  DESI 
10837  and  directed  to  the  Division  of 
Drug  Labeling  Compliance  (HFN-310), 
Center  for  Drugs  and  Biologies.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  mFORMATION  CONTACT: 
Douglas  1.  Ellsworth,  Center  for  Drugs 


and  Biologies  (HFM-366).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUPPtEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  15, 1978  (43  FR  41278),  the 
Director  of  the  Bureau  of  Drugs  (now  the 
Center  for  Drugs  and  Biologies) 
evaluated  fixed-combination  drug 
products  containing  prochlorperazine 
maleate  and  isopropamide  iodide  as 
lacking  substantial  evidence  of 
effectiveness.  The  Director  also 
proposed  to  withdraw  approval  of  the 
relevant  new  drug  application  and 
offered  an  opportunity  for  a  hearing  on 
the  proposal.  In  response,  heciring 
requests  were  submitted  for  the 
following  products  containing  10 
milligrams  (mg)  of  prochlorperazine 
maleate  and  5  mg  of  isopropamide 
iodide: 

1.  Combid  Spansules;  NDA 11-162, 
held  by  SmithKline  &  French 
Laboratories,  Division  of  SmithKline 
Beckman  Corp..  1500  Spring  Garden  St., 
Philadelphia,  PA  19101. 

2.  Propazine;  no  approved  application; 
Cord  Laboratories,  Inc.,  2555  West 
Midway  Blvd..  Broomfield,  CO  80020. 

Subsequently.  SmithKline  &  French 
withdrew  its  hearing  request  on  Combid 
Spansules.  Accordingly,  the  Director  of 
the  Center  for  Drugs  and  Biologies  is 
withdrawing  approval  of  the  new  drug 
application  for  this  product.  The  other 
product  listed  above,  which  is  the 
subject  of  a  pending  hearing  request,  is 
not  affected  by  this  notice. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  Combid  Spansules 
and  is  not  the  subject  of  an  approved 
Oew  drug  application  or  of  a  pending 
hearing  request  is  covered  by  NDA  11- 
162  and  is  subject  to  this  notice  (21  CFR 
310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  above). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C. 
355))  and  under  the  authority  delegated 
to  him  (21  CFR  5.82).  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  product,  evaluated 
together  with  the  evidence  available  to 
him  when  the  application  was  approved, 
there  is  a  lack  of  substantial  evidence 
that  the  product  will  have  the  effect  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  11-162  and  all 


amendments  and  supplements  thereto  is 
withdrawn  effective  January  27, 1986. 
Shipment  in  interstate  commerce  of 
Combid  Spansules  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application  or  of  a  pending  hearing 
request  will  then  be  unlawful 

Dated:  December  18, 1985. 
Peter  H.  Rheiiisteiii, 

Acting  Director.  Center  for  Devices  and 
Biologies. 

[FR  Doc.  85-30410  Filed  12-24-85:  8:45  am] 
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Office  of  Human  Development 
services 

Demonstration  of  AHeiiiallvs 
Organizational  Structure  m  Two  HDS 
Regional  Offic 


aqency:  Office  of  Human  Development 
Services,  HDS. 

action:  Notice  of  one  year 
demonstration  of  alternative 
organizational  structure  in  two  regional 
o^ees. 

summary:  This  notice  announces  that 
the  Office  of  Human  Development 
Services'  Regional  Offices  in  Region  U 
(New  York  City)  and  Region  V  (Chicago. 
Illinois)  will  participate  in  a  one-year 
demonstration  of  new  assignments  of 
regional  staff  to  find  a  method  to  more 
efficiently  carry  out  the  functions  of  the 
HDS  regional  offices. 


FOR  FURTHER 


iTwn  contact: 


Miguel  Torrado.  HDS  Regional 
Administrator.  Region  II,  Federal 
Building.  26  Federal  Plaza,  New  York. 
NY  10278,  (212)  264-1487. 

Carolyn  Woodard,  HDS  Regional 
Administrator,  Region  V,  300  South 
Wacker.  13th  Floor.  Chicago.  IL  60606, 
(312)  353-8322. 

DATE:  This  demonstration  is  expected  to 
be  implemented  early  in  1966. 

8UPPt.EMENTARY  INFORMATION: 

Background 

The  ten  HDS  regional  offices  have 
been  operating  for  several  years  under  a 
structure  which  reflects  the  central 
office's  organization  of  the  Office  of 
Human  Development  Services  (HDS) 
program  responsibilities.  Under  this 
organizational  structure,  HDS  has  four 
separate  program  administrations. 
These  are:  the  Administration  on 
Developmental  Disabilities,  the 
Administration  for  Native  Americans, 
the  Administration  on  Aging,  and  the 
Administration  for  Qiildren,  Youth,  and 
Families.  Functional  Statements 
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UMI 


describing  the  duties  and 
resfwnsibilities  of  the  HDS  and  its 
component  programs  and  staff  offices, 
including  the  regional  offices  were 
published  in  the  Federal  Register  at  43 
PR  33345,  45  PR  64260,  46  PR  63366,  47 
FR  54553. 49  FR  5682,  49  FR  17566,  and 
50  FR  30014. 

The  role  and  workload  of  the  regional 
offices  have  changed  during  the  years 
since  1980.  The  roles  and  workload  have 
increased  in  some  areas  and  decreased 
in  others,  e.g.,  in  the  Social  Security  Act, 
the  reduced  Federal  monitoring  role 
under  the  Social  Services  Block  Grant 
and  the  increased  responsibilities  under 
the  new  Title  IV-E  The  personnel  and 
staff  resources  allocated  to  the  regional 
offices  have  decreased  during  that  same 
time  period.  HDS  has  been  exploring 
various  strategies  to  maximize 
utilization  of  its  resources.  Recently,  the 
Administration  on  Developmental 
Disabilities  consolidated  its  regional 
functions  into  four  regional  offices,  and 
the  Administration  for  Native 
Americans  eliminated  all  regional  office 
functions  except  in  Region  X. 

Demonstration  Effort 

The  Assistant  Secretary  for  Human 
Development  Services  has  approved  a 
one-year  demonstration  effort  allowing 
two  regional  offices  to  operate  under  an 
alternative  organizational  structure.  The 
affected  regions  are  Region  II  (New 
York)  and  Region  V  (Chicago),  both  of 
which  have  experienced  staff  reductions 
despite  continued  heavy  workloads. 
Region  II  has  responsibility  for  the 
States  of  New  York  and  New  Jersey  and 
for  Puerto  Rico,  and  the  Virgin  Islands. 
Region  V  includes  the  States  of  Illinois, 
Indiana,  Minnesota,  Michigan,  Ohio,  and 
Wisconsin. 

These  two  regions  will  each 
demonstrate  a  different  management 
strategy.  Each  Regional  Administrator 
will  design  a  new  approach  to  achieve  a 
coordinated  organization  structure  that 
takes  a  comprehensive  approach  to  staff 
utilization.  The  use  of  a  mix  of 
generalists  and  specialists,  state  teams, 
or  other  organizational  approaches  will 
allow  the  Regional  Administrators  more 
flexibility  and  efficiency  in  use  of  staff. 

The  functions  of  the  two  regional 
offices  in  the  demonstration  will  not  be 
changed,  except  for  certain  current 
responsibilities  regarding  programs  of 
the  Administration  on  Aging.  Inquiries 
on  all  program  matters  should  continue 
to  be  directed  to  the  regional  offices. 
However,  speciHc  functions  will  not 
necessarily  be  carried  out  by  the  same 
units  or  the  same  personnel  as  before. 
Necessary  communication  between  the 
regional  offices  and  the  central  office 


will  continue,  as  will  regional  office 
support  of  special  national  initiatives. 

Statutory  Requirements  Regarding  the 
Older  Americans  Act 

The  Conunissioner  on  Aging,  in 
accordance  with  statutory  authority 
under  sections  201  and  202  of  the  Older 
Americans  Act,  will  rescind,  for  the 
period  of  this  demonstration, 
delegations  of  certain  program 
authorities  to  officials  in  Region  II  and 
Region  V: 

The  authority  to  approve  State 
Advocacy  Assistance  Grants, 
issued     7/10/79; 
The  authority  to  approve  grants  under 
the  State  Education  and  Training 
Program,  issued  7/18/79;  The 
authority  to  approve  Model  Projects — 
Disaster  Rehef  Reimbursement  and 
Demonstration  Projects,  issued  8/8/ 
79; 
The  authority  to  approve  State  Plans, 

issued  8/14/79; 
The  authority  to  approve  Title  IV-A 
Career  Preparation  Program,  issued  9/ 
7/79. 

For  the  period  of  this  demonstration, 
final  decisions  on  State  grant  and 
discretionary  grant  awards  will  be  made 
by  the  Commissioner  on  Aging  from 
central  office.  The  approval  or 
disapproval  of  State  plans  under  the 
Older  Americans  Act  will  also  be  made 
at  central  office.  The  Commissioner  is 
currently  completing  an  agreement  with 
these  two  Regional  Administrators 
which  guarantees  that  remaining 
functions  will  be  carried  out  in  their 
regional  offices  in  accordance  with  the 
provisions  of  the  Older  Americans  Act.* 

Implementation 

We  want  to  emphasize  that  the 
regional  offices  will  continue  to  serve  as 
point  of  contact  for  all  inquiries, 
functions,  and  responsibilities  regarding 
HDS  programs  at  the  regional  level, 
except  as  noted.  Implementation  of  this 
demonstration  is  expected  early  in  1986. 
Training  will  be  carried  out  as  needed  to 
assure  that  staff  have  the  skills 
necessary  to  carry  out  the  new  functions 
they  will  perform.  At  the  end  of  this 
demonstration,  an  evaluation  of  the 
success  of  this  effort  will  be  prepared 
and  decisions  will  be  made  on  similar 
future  efforts. 

Dated:  December  18, 1985. 
Approved. 
Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 

(FR  Doc.  85-30437  Filed  12-24-85:  8:45  am] 
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Statement  of  Organization,  Functlona, 
and  Delagations  of  Authorfty 

agency:  Administration  for  Native 
Americans,  OHDS,  HHS. 
ACTION:  Notice  of  Change  to  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority. 

summary:  This  notice  amends  Part  D  of 
the  statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
of  the  Department  of  Health  and  Human 
Services  (OHDS)  (47  FR  28797)  to  (1) 
abolish  the  Program  Operations 
Division,  (2)  consolidate  and  elevate  the 
functions  of  the  Reservations  Branch 
and  Special  Programs  Branch  of  the 
Program  Operations  Division,  to  create 
the  East  Division  and  West  Division, 
and  (3)  combine  certain  functions  of  the 
Program  Support  Branch  and  the 
Planning  Staff  to  create  the  Planning  . 
and  Support  Division. 
EFFECTIVE  DATE:  February  10, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Engles,  Commissioner, 
Administration  for  Native  Americans. 

The  changes  are  as  follows: 

1.  Part  D,  Chapter  DN  "The 
Administration  for  Native  Americans" 
as  published  in  the  Federal  Register  on 
July  1, 1982,  (47  FR  28797),  is  to  be 
deleted  in  its  entirety  and  replaced  by 
the  following: 

DN.00  Mission.  The  Administration 
for  Native  Americans  (ANA)  represents 
the  concerns  of  American  Indians, 
Alaskan  Natives,  and  Native 
Hawaiians,  hereinafter  referred  to  as 
Native  Americans. 

The  Administration  for  Native 
Americans  has  primary  responsibility 
for  developing  policy,  legislative 
proposals  and  guidance  and  for 
providing  staff  advice  to  the  Assistant 
Secretary  and  the  Secretary  on  matters 
involving  the  social  and  economic 
development  of  Native  Americans.  ANA 
administers  grant  programs  to  eligible 
Indian  tribes  and  Native  American . 
organizations  in  urban  and  rural  areas 
with  funds  authorized  under  the  Native 
American  Programs  Act  of  1974.  as 
amended. 

In  conjunction  wiih  the  Office  of  the 
Assistant  Secretary  for  Human 
Development  Services,  ANA  provides 
Departmental  liaison  with  other  Federal 
agencies  on  Native  American  affairs, 
working  to  promote  social  and  economic 
self-sufficiency  for  Native  Americans. 
Through  its  policy,  liaison,  and  granting 
functions,  ANA  explores  new  program 
concepts  and  new  methods  for 
increasing  the  social  and  economic 
development  of  Native  Americans, 
assures  that  information  about 
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Departmental  services  and  benefits  and 
eligibility  criteria  is  available  to  Native 
Americans,  and  fosters  the  opportunity 
for  the  exercise  of  self-determination  of 
Native  Americans  and  their  operation  of 
Native  American  programs  and  .. 

enterprises. 

ANA  serves  as  the  lead  agency  within 
the  Department  of  Health  and  Human 
Services  (DHHS)  on  issues  concerning 
Native  Americans.  Advocates  on  behalf 
of  Native  Americans  in  Office  of  Human 
Development  Services  (OHDS)  program 
planning  and  policy  development. 
Develops  standards,  provides  technical 
assistance,  issues  best  practices 
guidelines,  and  initiates  pohcy  relative 
to  OHDS  services  provided  td  Native 
Americans.  Provides  technical 
assistance  *and  initiates  policy  relative 
to  the  provisions  of  ser\'ices  to  Native 
Americans  under  Section  803.  804,  and 
805  of  the  Native  American  Programs 
Act,  as  amended.  Works  in 
collaboration  with  the  Office  of  Program 
Development  in  the  coordination  of 
OHDS  training  and  technical  assistance 
programs. 

DN.  10  Organization.  The 
Administration  for  Native  Americans  is 
headed  by  the  Commissioner,  who 
reports  directly  to  the  Assistant 
Secretary  for  Human  Development 
Services,  and  consists  of: 
Administration  for  Native  Americans. 
Office  of  the  Commissioner, 
Intra-Departmental  Council  on  Indian 

Affairs, 
Planning  and  Support  Division. 
East  Division, 
West  Division. 

DN.20.  Functions. 

A.  The  Office  of  the  Commissioner 
provides  overall  direction,  management 
strategy  and  legislative  liaison,  in 
consultation  with  the  Assistant 
Secretary  for  Human  Development 
Ser\'ices  and  the  Office  of  the  Assistant 
Secretary  for  Legislation,  for  all 
components  of  ANA.  Serves  as  advisor 
to  the  Assistant  Secretary  for  Human 
Development  Services,  the  Secretary, 
and  the  heads  of  DHHS  agencies 
administering  programs  which  have  a 
significarri  impact  on  Native  Americans. 
On  behalf  of  the  Department  conducts 
liaison  with  and  obtains  advice  from 


Indian  tribes  and  Native  American 
organizations.  Has  approval  authority 
for  ANA  grant  awards  for  Hnancial 
assistance  to  American  Indian  tribes, 
Alaskan  Native  organizations,  and 
Native  Hawaiian  groups.  Provides 
policy  direction  and  guidance  to  the 
OHDS  Regional  Offices  with  respect  to 
programs  for  urban  Indians,  off- 
reservation  Indians  and  other  Native 
American  projects.  Has  ANA  approval 
authority  for  all  interagency  agreements. 
The  Commissioner  is  Chairman  of  the 
Intra-Departmental  Council  on  Indian 
Affairs. 

B.  Intra-Departmental  Council  on 
Indian  Affairs  provides  general  staff 
support  to  the  Council  and  to  the 
Commissioner  of  ANA,  the  Chairperson 
on  the  Council.  The  Council  serves  as 
the  focal  point  within  the  Department 
for  intra-agency  coordination  activities 
relating  to  Indian  affairs  to  effect 
cooperation  and  complementary 
utilization  of  the  Department's  resources 
for  Indian  people.  Promotes  consistent 
policies  on  Indian  affairs  for  the  entire 
Department  and  promotes  the  full  and 
continuous  application  of  these  policies 
throughout  the  Department. 

Identifies  adminstrative,  legislative 
and  regulatory  changes  or  developments 
necessary  for  the  application  of  effective 
and  consistent  Federal  Indian  policy. 

C.  Planning  and  Support  Division 
plans,  coordinates,  and  controls  ANA 
plolicy.  planning,  and  management 
activities.  Manages  that  development  or 
regulations,  policies,  and  guidelines  for 
ANA.  Develops  and  recommends  the 
implementation  of  policies  in 
coordination  and  consultation  with  the 
Office  of  Policy  and  Legislation/Office 
of  Human  Development  Services. 

In  coordination  with  the  Office  of 
Program  Development  and  the  Office  of 
Management  Services  in  OHDS.  directs 
the  development  of  program  plans 
consistent  with  the  Department's 
requirements.  Formulates  budget  and 
legislative  plans  consistent  with 
Department  and  ANA  requirements. 

Coordinates  the  reporting  by  ANA 
units  to  the  OHDS  management 
information  system,  including  reports  on 
short-range  initiatives. 

Tracks  financial  status  of  all  Program 
and  Salaries  and  Expenses  accounts  and 


provides  financial  data  to  the 
Commissioner.  Furnishes  assistance  to 
program  specialists  on  Department 
financial  management  and  on 
development  of  ANA  fiscal  and  btidget 
procedures:  coordinates  with 
appropriate  Office  of  Human 
Development  Services  stafi^  units  in 
carrying  out  these  functions.  Manages 
the  ANA  program  management 
information  system  to  support  ANA 
program  reporting,  planning,  and 
administration. 

Provides  a  wide  range  of  management 
administrative  services  in  support  of  all 
ANA  programs  and  activities.  Expedites 
the  progress  of  all  procurements  and 
personnel  actions.  Serves  an  ANA 
Executive  Secretariat,  Controlling  the 
flow  of  correspondence.  Responsible  for 
receipt  of  Freedom  of  Information 
Requests  directed  to  ANA  and 
coordinates  responses  to  such  requests. 
Coordinates  with  appropriate  OHDS 
units  in  implementing  administrative 
requirements  and  procedures. 

Oversees  and  administers  the  panel 
review  process  for  grant  applications 
within  ANA.  Develops  polices  and 
procedures  for  paneling,  rating,  and 
ranking  applications.  Contacts 
prospective  panelists  and  completes 
necessary  paperwork.  Coordinates 
logistics  for  panels. 

D.  West  Division  provides  financial 
assistance  to  American  Indian  tribal 
governments,  Native  Hawaiian 
organizations,  Alaskan  Native 
organizations,  urban  Indian  groups,  rural 
off-reservation  Native  American  groups, 
and  other  Native  American  groups  and 
organizations,  including  national, 
regional,  statewide,  local,  and  inter- 
tribal consortia  groups  in  the  Western 
part  of  the  U.S.  Serves  as  a  resource  for 
and  liaison  with  Indian  tribes  and  other 
Native  American  groups  and 
organizations  and  as  a  link  with  projects 
of  national  significance. 

Carries  out  special  projects  and 
initiatives  for  the  benefit  of  the  ANA 
service  population.  Provides 
coordination  for  the  ANA  Region  X 
Offie«  and  ANA  activities  in  other 
OHDS  regional  offices  serving  the 
Western  part  of  the  U.S. 
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Provides  information  and  program 
content  for  plans,  budget  formulation 
and  policy  development  for  activities 
authorized  under  the  Native  American 
Programs  Act  of  1974,  as  amended. 
Coordinates,  in  cooperation  with  the 
ANA  Planning  and  Support  Division  on 
all  matters  pertaining  to  planning, 
overall  ANA  management,  policy 
development  and  control,  and  program 
development. 

E.  East  Division  provides  direct 
financial  assistance  to  American  Indian 
tribal  governments,  urban  Indian  groups, 
rural  off-reservation  Native  American 
groups,  and  other  Native  American 


groups  and  organizations,  including 
national,  regional,  statewide,  local,  and 
inter-tribal  consortia  groups  in  the 
Eastern  part  of  the  U.S.  Serves  as  a 
resource  for  and  Haison  with  Indian 
tribes  and  other  Native  American 
groups  and  organizations  and  as  a  link 
with  programs  of  national  significance. 

Carries  out  special  projects  and 
initiatives  for  the  benefit  of  the  ANA 
service  population.  Provides 
coordination  for  ANA  activities  in 
OHDS  regional  offices  serving  the 
Eastern  part  of  the  U.S. 

Provides  information  and  program 
content  for  plans,  budget  formulation 


and  policy  development  for  activities 
authorized  under  the  Native  American 
Programs  Act  of  1974,  as  amended. 
Coordinates,  in  cooperation  with  the 
ANA  Planning  and  Support  Division  on 
all  matters  pertaining  to  planning, 
overall  ANA  management,  policy 
development  and  control,  and  program 
development  | 

Dated:  December  ia  1985. 

Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 
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National  Institutes  of  Healtiv 

National  Cancer  Institute;  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control, 
Cancer  Control  Science 
Sut>comfnittee;  Meeting 

Pursuant  to  Pub.  L  9Z-463.  netice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  Science  Subcommittee 
of  the  Board  of  Scientiflc  Counselors, 
Division  of  Cancer  Prevention  and 
Control.  NationaT  Cancer  Institute, 
National  fiistitutes  of  Health,  January  3, 
1986.  Building  31,  Conference  Rbom  4, 
9000  Rockville  Pike.  Bethesda,  Maryland 
20892.  The  entire  meeting-will  be  open  to 
the  public  from  10:30  a.m.  to 
adjournment,  and  the  current  and  future 
programs  of  the  Cancer  Control  Science 
Program  will  be  discussed.  Attsndance 
by  the  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lumsden,  the 
Committea  Management  Officer. 
National  Cancer  Institute,  Building  31, 
Room  10A06.  National  Institutes  of 
Health,  Bethesde,  Nferyland  20205  (301/ 
496-5708)  will  provide  summaries  of 
meetings  ard  rosters  of  subcommittee 
members  upon  request. 

Mr.  J.  Henry  Ment«s.  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer 
Prevention  and  Control,  Nationl  Cancer 
Institute,  National  Institutes  of  Health, 
Blair  Building,  Room  1A07,  Bethesda, 
Maryland  20892  (301/427-8630)  will 
furnish  substantive  program 
information. 

Dated:  December  20.  1985. 
Betty  |.  Beveridge, 

Cnmniittee  Management  Officer,  NIH. 
|FR  Doc.  85-30590  Filed  12-24-85:  8:45  am) 
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National  Cancer  Institute;  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control, 
Centers  and  Community  Oncology 
Subcommittee;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Centers  and  Community  Oncology 
Subcommittee  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer 
n-evention  and  Control,  National 
Cancer  Institute,  National  Institutes  of 
Hedth,  January  7. 1986.  O'Hare  Hilton 
Hotel,  Room  2015.  Chicago,  Illinois.  The 
entire  meeting  will  be  open  to  the  public 
from  10:00  a.m.  to  adjournment,  and  the 
eareent  and  future  programs  of  the 
Centers  and  Community  Oncology 
Program  will  be  discussed.  Attendance 


by  th«  public  will  be  limited  to  space 
available. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute.  Building  31. 
Room  IQAOB,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-6708)  will  provide  summaries  of 
meetings  and  roslars- of  subcommittee 
members,  upon  request. 

Mr.  J.  Henry  Montes.  Executive 
Secretary  of  the  Board  of  Scientific 
Counselorst  Division  of  Cancer 
Prevention  and  Control,  National 
Cancer  Institute,  National  Institutes  of 
Health.  Blair  Building.. Room  1A07. 
Bethesda.  Maryland  20205  (301/427- 
8630]  will  furnish  substantive  program 
information. 

Dated:  December  20. 1985. 
B«tty  ).  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-30591  Filed  112-24-85:  8:45  am] 
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Nationol-Cancer  Instiftjte;  Cancer 
Btotogy-lmmurtology  Contracts 
Review  Committee;  C&ncellation  of 
Meeffng 

Notice  of  the  meeting  of  the  Cancer 
Biolqgy-bnmunoiogy  Contracts  Review 
Committee,  National  Cancer  Institute. 
National. Institutes  of  Health,  January  8. 
9, 10,.  1986.  published  in  the  Federal 
Register,  (50  FR  49462)ion  December  2, 
1985„is  hereby  cancelibd  because  of 
conflicting  schedules  of  the  committee 
members.  For  further  information, 
please  contact  D*-.  Wilna  Woods, 
Executive  Secretary,  National  Cancer 
Institute,  Westwood  Btiilding,  Room  807, 
National  Institutes  of  Health.  Bethesda^, 
Maryland  20892  (301/4B6-7153). 

Dated:  December  20. 1985. 
Betty  ).  B«veridge, 

Committee  Management  Officer.  NIH. 
jFR  Doc.  85-30594  Filed  12-24-85;  8:45  amji 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Emeigency  Area  Cloaure,  Butte 
District,  MT 

agency:  Buceau  of  Land  Management. 
Interior. 

ACTION:  Emergency  area  closure,  closed 
to  alE  vehicles  October  15  to  July  1,- 
except  for  authorized  access. 

SUMMARY:  This  notice  closes  an  area  on 
Armatead  Mountain  in  the  Blacktail 
Mountainst  Southwestern  Montana,  to 
all  vehicle  use.  October  15  to  July  1. 


except  for  authorized  uses  (43  CFR 
8341.2).  The  purpose  of  this  closure  is  to 
reduce  watershed  degradation.  The 
emergency  closure  is  effective 
immediately  on  the  following  lands,  and 
will  remain  in  effect  until  the  1964 
Interagency  Travel  Plan  for 
Southwestern  Montana  is  revised. 
T.  10  S..  R.  9  W..  MPW 
Secfionl7:  SWVi: 
Section  18:  E';4.EV4WVi; 
Section  19:  NEy4; 
Section  20:  NWy4NVI^y4. 

address:  Harry  R.  Cosgriffe,  Area 
Manager.  Dillon  Resource  Area,  P.O. 
Box  1048.  Dillon.  Montana  59725. 

Dated:  December  17. 1985. 
)acl(  A.  Mcintosh.       i 
District  Manager       ( 
[FR  Doc.  85-30406  Filtd  12-24-85:  8:45  am) 

MUmQ  COM  4310-ON-lfl 

\ 

Federal  Minerals  Exchange;  Clt>olk, 
McKinley  and  Valencia  Counties,  MM; 
Realty  Action 

agency:  Bureau  of  Land  Management 
(BLM).  Interior,       \ 

action:  Netice  of  Realty  Action — 
Exchange,  Federal  Minerals  in  Ciboia. 
Mckinley,  and  Valencia  Counties.  New 
Mexico. 

summary:  The  foUoiwing  described 
Federal  mineral  estatie  which  is  located 
un^er  private  surface  estate  has  been 
determined  to  be  suitable  for  disposal 
by  exchange  undsr  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978.  43  U.S.C  1718. 

New  Mexico  Principal  Meridian 

T.  4  N.,  R.  2  W., 

Sec.  8,  all. 
T.  4  N.,  R.  5  W., 

Sec.  10.  all. 
T.  5  .N.,  R.  4  W.. 

Sec.24.  NW'A. 
1!.  5  N.,  R.  5  W., 

Sec.  10,  all. 
X.  6  N..  R.  3  W., 

Sec26,  NW'/4.  SVi: 

Sea  28,  all. 
T.  8  N..  R.  13  W.. 

Sea  4.  l,ot8  1  through  4,  SViNVi,  S'A; 

Sea  6,  Lots  1  through  7,  SViNEVi. 
SEV4NWy4.  E'/2SWV4,  SE'A; 

Sees.  8, 10,  all; 

Sea  la  Lots  1  through  4,  EVi,  EWNVz. 
T.  9  N.,  R.  13  W.. 

Sea  4,  Lots  1  through  4,  SViNVi,  SV4: 

Sec.  6,  Lots  1  through  7,  SViNEV^, 

SEy4Nwy4.  E'/4Swy4.  SEy4; 

Sees.  8, 10, 14.  all: 

Sea  18,  Lots  1  through  4,  EV4.  EV4W'/4; 
Sees.  20. 24.  all: 

Sea  30.  Lots  1  through  4.  E%,  EV4WV4. 
T.  9  N..  R.  14  W.. 
Sees,  la  12.  all: 
Sec.  14.  N^4:,  ^ 


,SV4. 


■/ 
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Sec.  24.  all; 

Sec  28,  EMEV^  WV^:. 

Sec.28.  NVfc.SEy4; 

Sec.  34.  Ehi. 
T.  10  N.,  R.  14  W., 

Sees.  22,  28,  34,  all. 
T.  11  N..  R.  19  W.. 

Sec.  2,  Lots  1  through  4.  S^NVb; 

&CC*  4|  ofcyit 

Sec.  6,  Lots  1  through  7.  SViNEy4, 
SEy4NWy4,  EV^SWV4,  SEM; 

Sec.  12.  all; 

Sec.  24,  SVi. 
T.  11  N.,  R.  20  W., 

Sec.  6,  Lots  1  through  7,  SViNEy4, 

SEy4Nwy4,  Ev^swy4,  SEy4: 

Sec.  8,  ail: 

Sec.10,  WVk: 

Sec.  12.  N>4,  Vi/VzSWA.  EV^SEy4: 

Sec.  24,  WV4. 

Containing  22,357.89  acres,  more  or  less. 

In  exchange  for  this  Federal  mineral 
estate,  the  United  States  has  selected 
approximately  22,234  acres  of  privately 
owned  minerals  within  Cibola  County  in 
the  El  Malpais  Instant  Study  Area  south 
of  Grants,  New  Mexico,  as  listed  below: 

New  Mexico  Principal  Meridian 

T.  8  N..  R.  10  W., 

Sec.  1,  Lots  1  through  4.  S^NVi,  S^; 

Sec.  3,  Lots  1  through  4.  SHNVi,  SVi; 

Sec.  5,  Lots  1  through  4,  S^NV^,  SV^; 

Sec.  7,  Lots  1  through  4,  EM,  EVkWVfe 

Sec.  9,  all: 

Sec.  11.  IS,  17.  all; 

Sec.  18.  Lots  1  through  4.  EH,  EVkWVi: 

Sec.  21,  27, 29,  all; 

Sec.  31.  Lots  1  through  4.  EVi.  EViWM. 
T.  8  N..  R.  11  W.. 

Sec.  1,  Lots  1  though  4.  S'/^NV^,  SVk; 

Sec.  3,  Lots  1  though  4,  S^^V^,  SVi; 

Sec.  5,  Lots  1  though  4.  SV^NH,  SVt; 

Sec  7,  Lots  1  through  4,  EVt.  EV^WV^; 

Sec  9. 11, 13. 15, 17.  all; 

Sec.  19,  Lots  1  through  4,  E^  EHW%; 

Sec  21.  23.  25,  27.  29,  all: 

Sec  31,  Lots  1  through  4,  EVi.  EViWV^ 

Sec  33,  35.  all. 
T.  8  N.,  R.  12  W.. 

Sec.  1.  Lots  1  through  4.  SViN>A,  S>A: 

Sec  3,  Lots  1  throi^  4,  SV^NH,  SH; 

Sec  11, 25.  all. 

Containing  22.234.00  acres  more  or  less. 

The  value  of  the  mineral  estates 
exchanged  will  be  approximately  equal. 

The  purpose  of  the  exchange  is  to 
consolidate  Federal  mineral  ownership 
where  the  Bureau  also  owns  the  surface 
estate. 

The  purpose  of  this  Notice  of  Realty 
Action  is  two-fold.  First,  this  notice  will 
provide  a  response  period  of  forty-five 
(45)  days  during  which  public  comments 
will  be  accepted  regarding  this  exchange 
proposal.  Secondly,  this  action  as 
provided  in  43  CFR  22(n.l{b),  shall 
segregate  the  Federal  minerals  as 
described  in  this  Notice,  to  the  extent 
that  they  will  not  be  subject  to 
appropriation  under  mineral  leasing  and 
mining  laws,  subject  to  any  prior  valid 


rights.  The  segregative  effect  shall 
terminate  either  upon  publication  in  the 
Federal  Register  of  a  termination  of  the 
segregation  or  two  years  from  the  date 
of  this  publication,  whichever  occurs 
Rrst. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange 
may  be  obtained  from  the  Area 
Manager,  Rio  Puerco  Resource  Area, 
3550  Pan  American  Freeway  NE., 
Albuquerque,  New  Mexico,  87107. 

For  a  period  of  forty-five  (45]  days 
interested  parties  may  submit  comments 
to  the  District  Manager,  Albuquerque 
District  Office,  P.O.  Box  6770. 
Albuquerque,  New  Mexico,  87107-6770. 
L  Paul  Applegate. 
District  Manager. 

[FR  Doc.  85-30481  Filed  12-24-85:  8:45am] 
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Shoshone  District,  ID.  Public  Lands; 
PicatK)  Hills  Area;  Emergency  Closure 

agency:  Bureau  of  Land  Management 
(BLM),  Interior 

ACTION:  Emergency  closure  of  public 
lands  (Picabo  Hills]. 

summary:  Notice  is  hereby  given  that 
effective  immediately  all  public  lands 
located  in  the  Picabo  Hills  Area  are 
closed  to  motorized  vehicles.  The  area  is 
bounded  generally  by  U.S.  Highway  20 
on  the  north,  the  Picabo  Road  on  the 
east  and  south,  and  Spud  Patch  Road  on 
the  southwest,  and  the  Intermountain 
Gas  Pipeline  Road  on  the  WesL 
The  legal  description  of  the  area  is: 

T.  1  S..  19  E,  Boise  Meridian, 
Sees.  32  and  34  and  portions  of  sees.  25, 30, 
31,  33.  and  35; 
T.  1  S.,  R.  20  E..  Boise  Meridian, 

Portions  of  sees.  29,  30.  31.  32.  and  33; 
T.  2  S.,  R.  19  E.,  Boise  Meridian,  - 
Sees.  5, 8,  and  12  and  portions  of  sees.  1, 6, 
7, 10, 11, 13, 14. 15. 17,  and  18; 
T.  2  S.,  R.  20  E.,  Boise  Meridian. 
Sees.  7  and  8  and  portions  of  sees.  4,  6, 6, 9, 
17, 18, 19, 20,  and  21. 

All  Federal  lands  administered  by  the 
Bureau  of  Land  Management  within  the 
above  described  area  are  closed  to  all 
motorized  vehicles  from  the  date  of  this 
notice  until  April  15, 1986.  Signs  will  be 
posted  to  identify  the  exterior 
boundaries. 

The  purpose  of  this  closure  is  to 
protect  wintering  deer  from  all  motor 
vehicles.  The  area  is  crucial  winter 
habitat  where  deer  are  concentrated  and 
susceptible  to  disturbances. 

The  authority  for  this  closure  is  43 
CFR  8364.1.  The  closure  will  remain  in 
effect  until  April  15, 1986. 


for  further  information  CONTACT 

Ervin  R.  Cowley,  Monument  Resource 
Area  Manager,  P.O.  Box  2B,  Shoshone. 
Idaho  83352,  Telephone  (208]  886-2206. 

Dated:  December  16, 1985. 
Jonidso, 

Acting  District  Manager 
|FR  Doc  85-20445  Filed  12-24-85;  &4S  amj 
WLUNS  OOM  4St 


Revision  of  Oil  and  Gas,  and 
Geothermal  Lease  Fonne 

AQCNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Revision  of  oil  and  gas,  and 
geothennal  lease  forms. 

summary:  On  August  7. 1985  (SO  FR 
31925],  the  Bureau  proposed  certain 
changes  to  the  standard  oil  and  gas 
lease  from  (Form  3100-11)  and  the 
geothermal  lease  form  (Form  3200-24). 
The  changes  would  have:  (1]  Clarified 
that  the  non-exclusive  ri^t  to  conduct 
geophysical  exploration  was  granted  by 
a  lease;  (2)  required  that  lessees  contact 
the  Bureau  prior  to  entry  on  their 
leaseholds  (rather  than  prior  to 
disturbing  the  surface];  and  (3)  s])ecified 
that  surface  use  would  be  subject  to 
regulation  by  surface  managing  agencies 
provided  their  requirements  did  not 
conflict  with  lease  rights  granted  or  the 
terms  and  conditions  of  the  leases. 

After  careful  review  of  the  comments 
received,  it  has  been  decided  that  only 
the  first  of  the  three  proposed  changes 
will  be  made  final.  Accordingly,  at  such 
time  as  reprinting  of  the  oil  and  gas,  and 
geothermal  lease  forms  is  necessary, 
language  will  be  added  to  the  respective 
granting  clauses  to  clarify  that  lessees 
have  the  non-exclusive  right  to  conduct 
geophysical  exploration  on  their 
leaseholds. 

effective  date:  This  action  involves 
only  a  clarification  to  existing  forms.  It 
is  effective  immediately  and  applicable 
to  both  existing  and  future  leases. 

address:  Directortl40),  Bureau  of  Land 
Management,  18th  &  C  Streets,  N.W.. 
Washington,  D.C  20240. 

FOR  FURTHER  INFORMATKM  COaTfACT: 

Karl  F.  Duscher,  (202)  653-2187. 

SUPPt.EMENTARY  INFORMATION: 

Comments  were  received  from  fourteen 
parties;  nine  from  energy  developers, 
two  from  industry  associations,  and 
three  from  Federal  Government  offices. 
The  comments  were  considered  and 
addressed  as  follows: 

There  were  no  objections  to  the 
change  involving  geophysical 
exploration  rights.  However,  it  was 
suggested  that  the  Bureau  be  more 
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comprehensive  in  the  regulations  (43 
CFR  3162.3-3)  addressing  geophysical 
•perations  conducted  by  lessees  on 
leaseholds.  The  regulations  will  be 
reviewed  and.  if  changes  are  deemed 
necessary,  a  rulemaking  will  be 
proposed.  It  was  also  suggested  that  it 
would  be  more  eHicient  for  lessees  if  the 
Bureau  allowed  the  agency 
administering  the  surface  to  approve 
exploration  operations  on  leaseholds, 
particularly  since  geophysical  projects 
often  extend  off  lease  and  already 
require  permitting  by  the  surface 
management  agency.  In  response  to  this 
suggestion,  the  Bureau  wishes  to  clarify 
that  lessees  have  a  choice  as  to  how 
they  obtain  approval  of  geophysical 
exploration  operations  on  leaseholds.  If 
the  lessee  chooses  to  conduct 
exploration  in  the  capacity  of  a  lessee, 
then  compliance  with  Bureau 
regulations  at  43  CFR  3162.3-3  is 
required.  However,  the  lessee  may  also 
conduct  the  exploration  as  a  "non- 
lessee"  since  the  lessee  had  the  right  to 
apply  for  an  exploration  permit  prior  to 
lease  issuance  and  is  not  deprived  of 
this  right  (shared  by  all  parties)  by  the 
existence  of  a  lease.  If  the  lessee  so 
chooses,  the  geophysical  project  would 
not  be  considered  lease  operations  and 
would,  therefore,  not  require  approval  of 
the  Bureau,  but  would  require 
compliance  tvith  applicable  regulations 
of  the  surface  management  agency.  The 
Bureau  believes  that  lessees  will  choose 
the  most  convenient  method  for 
approval. 

With  respect  to  the  second  proposed 
change,  most  of  those  commenting 
observed  that  the  change  was  in  conflict 
with  Operating  Order  No.  1,  which 
speciflcally  allows  entry  upon 
leaseholds  for  surveying  and  staking  of 
proposed  well  locations  without 
advance  approval.  However,  the  Order 
does  require  advance  approval  where 
^'significant"  surface  disturbance  is 
likely  to  occur  as  a  result  of  surveying 
and  staking.  A  problem  exists  in  that,  in 
some  cases,  surface  disturbance  that  is 
ordinarily  thought  to  be  minor  (such  as 
cutting  vegetation  for  survey  lines)  may 
actually  cause  significant  disturbance. 
The  intent  of  the  proposed  change  was 
to  provide  an  apportunity  for  the  Bureau 
to  orient  the  lessee  to  unique  concerns 
and  environmental  sensitivities  on  the 
leasehold  that  may  not  have  been 
addressed  in  lease  sitpulations  since  the 
areas  involved  were  relatively  small. 
With  such  information,  the  lessee  would 
be  better  able  to  determine  whether 
operations  may  in  fact  constitute 
significant  surface  disturbance.  For  this 
reason,  the  Order  encourages  lessees 
and  operators  to  notify  the  surface 


management  agency  prior  to  entry  upon 
the  lands.  However,  the  problem  is  not 
such  that  a  change  in  the  lease  form  is 
necessary.  Consideration  will  be  given 
to  defining  "significant"  surface 
disturbance  in  either  the  Order  or  the 
regulations. 

Comments  on  the  third  change 
indicated  that  the  proposed  wording 
was  too  broad,  that  dual  permitting  of 
operations  could  result,  and  that 
conflicts  involving  different  sets  of 
regulations  and  the  lease  terms  would 
occur.  Lessees  do  have  to  comply  with 
surface  management  agency  regulations 
for  use  of  existing  roads,  acess  to  the 
leasehold,  securing  sand  and  gravel 
sources,  etc.  However,  the  comments 
indicated  that  such  compliance  was 
already  well  understood.  Therefore,  the 
Bureau  will  not  adopt  this  change. 

lames  M.  Paikor, 

Acting  Director.  Bureau  of  Land  Management. 
December  20, 1985. 

(PR  Doc  85-30499  Filed  12-24-SS:  8:45  am] 
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[Designation  Order  UT-020-8601] 
Utah  Off-fXMKi  Vehicle  Designations 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  off-road  vehicle 
designation  decisions. 

Decision 

Notice  is  hereby  given  relating  to  the 
use  of  o^-road  vehicles  on  public  lands 
in  accordance  with  the  authority  and 
requirements  of  Executive  Orders  11644 
and  11989.  and  regulations  contained  in 
43  CFR  Part  ^40.  The  lands  described 
below,  under  the  administration  of  the 
Bureau  of  Land  Management,  are 
designated  as  closed,  limited,  or  open  to 
off-road  motorized  vehicle  use. 

The  area  affected  by  these 
designations  is  known  as  the  Tooele 
Planning  Unit,  which  includes  all  public 
lands  in  Tooele  County,  totaling 
2,001,166  acres.  These  designations  are  a 
result  of  land  use  decisions  developed 
with  public  involvement  in  the  1984 
Tooele  Management  Framework  Plan. 

A.  Open  Designation.  Areas  which  are 
designated  open  comprise 
approximately  1,694,155  acres. 

Open  designation  was  determined  to 
be  appropriate  for  these  public  lands 
since  off-road  vehicle  use  is  an 
important  recreational  activity  and  is 
essential  for  the  conduct  of  other 
authorized  resource  uses.  All  public 
lands  administered  by  the  Bureau  of 
Land  Management  in  the  Tooele 


Planning  Unit  which  are  not  designated 
limited  or  closed,  are  designated  open. 

B.  Limited  Designation.  A  total  of 
275.191  acres  in  the  Tooele  Planning 
Unit  are  designated  as  limited  to 
motorized  vehicle  travel.  The  areas  that 
are  designated  as  limited  are: 

1.  Rush  Lake/Muskrat  Springs:  The 
Rush  Lake/Muskrat  Springs  area 
contains  23,897  acres  of  public  land  in 
two  parcels.  One  parcel  contains  1,631 
acres  and  is  located  immediately 
southwest  of  Stockton,  Utah.  The 
second  parcel  contains  22,266  acres  and 
is  located  4  miles  south  of  Timpie 
Junction,  Utah.  "Hiese  two  parcels  will 
closed  to  motor  vehicles  from  April  1  to 
July  15  of  each  year  and  vehicle  travel 
will  be  restricted  to  existing  roads  and   > 
jeep  trails  for  the  remainder  of  the  year 
(July  le-March  31).  This  limitation  is 
necessary  to  protect  the  breeding/ 
nesting  activities  of  shorebirds  and 
waterfowl.  In  addition,  the  riparian 
vegetation  and  unstable  soils  (mud)  are 
highly  susceptible  to  damage  from  motor 
vehicles. 

2.  Salt  Mountain:  This  area  is  located 
on  the  west  slope  of  the  Stansbury 
Mountains,  about  3  miles  east  and 
northest  of  losepa,  Utah.  It  contains 
14,207  acres  that  have  been  identified  as 
crucial  deer  winter  range.  Motor 
vehicles  use  will  be  restricted  to  existing 
roads  and  jeep  trails  from  May  1  through 
December  31  of  each  year.  From  January 
1  through  April  30  of  each  year,  the  area 
will  be  closed  to  all  motor  vehicle  usie 
except  for  search  and  rescue  efforts  and 
administrative  use  by  state  and  federal 
agencies.  This  area  has  been  identified 
as  the  most  crucial  habitat  for  the 
survival  of  the  Stansbury  mule  deer 
herd.  The  limitations  listed  above  are 
necessary  to  ensure  the  protection  of  the 
habitat  and  to  prevent  the  disturbance 
of  big  game  animals  during  the  time 
when  they  are  most  vulnerable. 

3.  Southwest  Stansbury  Mountains- 
Western  Onaqui  Mountains:  This  area 
contains  three  separate  parcels  of  public 
land  totaling  9,029  acres.  One  parcel  is 
located  immediately  east  of  the  Skull 
Valley  Indian  Reservation  on  the 
southwest  slope  of  the  Stansbury 
Mountains.  The  other  two  Parcels  are 
located  approximately  2  and  9  miles, 
respectively,  south  of  the  Johnson  Pass 
on  the  West  slope  of  the  Onaqui 
Mountains.  All  three  parcels  have  been 
identified  as  crucial  mule  deer  winter 
range  and  vehicle  travel  will  be 
restricted  to  existing  roads  and  jeep 
trails  for  the  entire  year.  This  limitation 
is  necessary  to  emphasize  the  sensitivity 
of  the  parcels  to  vehicle  damage,  to 
prevent  the  creation  of  additional  roads 
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that  would  destroy  deer  habitat,  and  to 
prevent  harassment  of  deer  by  vehicles. 

4.  Simpson  Springs  Campground:  This 
area  is  located  about  20  miles  south- 
southwest  of  Dugway,  Utah.  Forty  acres 
of  land  are  designated.  Motor  vehicle 
use  is  limited  to  existing  roads  and 
designated  trails  year-round.  This 
limitation  is  necessary  to  limit  ORV  play 
near  the  camping  facilities  in  order  to 
ensure  the  quiet  enjoyment  of  the  area 
by  all  recreationisfs.  The  limitation  still 
allows  motorized  access  to  and  from  the 
camping  area. 

5.  Oquirrh  Mountains:  Vehicle  use 
will  be  restricted  to  existing  roads  and 
trails  on  almost  the  entire  western  slope 
of  the  Oquirrh  Mountains — an  area 
totaling  34,904  acres.  This  area  runs 
from  2  miles  south  of  1-80  on  the  north 
to  3  miles  north  of  Fivemile  Pass  in  the 
south.  This  area  serves  as  an  important 
watershed  for  the  communities  which  lie 
below  in  the  Tooele  and  Rush  valleys. 
Indiscriminate  motorized  vehicle  use  in 
this  steep,  rugged  terrain  could  destroy 
vegetation  and  disturb  soils,  thereby 
effectively  reducing  the  suitability  of  the 
area  for  a  community  watershed. 
Protecting  the  intergrity  of  the  elk  and 
deer  habitat  is  an  important  secondary 
objective  ihat  will  be  accomplished  by 
this  limitation. 

6.  Puddle  Valley  Antelope  Area:  This 
area  contains  192,854  acres  and  includes 
Puddle  Valley,  Ripple  Valley,  the 
Lakeside  Mountains,  the  Grassy 
Mountains,  and  the  Greyback  Hills.  It 
will  be  closed  to  organized  motorized 
vehicle  races  during  the  entire  year. 
Antelope  were  reintroduced  into  this 
area  in  1975,  and  the  herd  was 
supplemented  in  1979.  The  area  is  large 
enough  and  the  animals  are  dispersed 
enough  that  casual  motor  vehicle  use 
will  not  conflict  greatly  with  the 
antelope.  However,  large  motorized 
vehicle  races  or  other  events  could  have 
negative  impacts  on  the  salt  desert 
shrub  vegetation.  This  impact  to  the 
vegetation  would  reduce  the  forage  for 
antelope  and  open  the  area  to  erosion. 
Disturbance  and/or  harassment  of 
antelope  by  noise  and  the  presence  of 
motorized  vehicles  could  affect  the 
continued  existence  of  antelope  in  this 
area. 

7.  Horseshoe  Springs  Recreation 
Area:  Between  January  1  and  April  30 
each  year  260  acres  of  public  land  of  the 
Horseshoe  Recreation  Knoll  is  limited  to 
motorized  vehicle  use.  The  only  access 
allowed  is  for  camping  and  other  non- 
motorized  recreation  use.  All  other 
motorized  vehicle  use  and  "play"  is 
prohibited  during  this  period.  The  area 
is  located  about  9  miles  south  of  Timpie 
Springs  on  the  west  side  of  the 
Stansbury  Mountains.  The  area  receives 


relatively  heavy  camping  and  recreation 
use  and  it  is  within  crucial  areas  for 
both  mule  deer  winter  range  and 
waterfowl  brooding/nesting  activities. 
Indiscriminate  ORV  use  could  be  very 
disturbing  to  wildlife  and  destructive  of 
their  habitat  during  a  crucial  time  of 
year  for  them.  However,  casual  vehicle 
use  for  camping  access  will  not  be 
overly  disturbing  to  wildlife.  This  area  is 
open  to  ORVs  during  the  remainder  of 
the  year. 

C.  Closed  Designation.  A  total  of 
31,860  acres  in  two  areas  are  designated 
as  closed  to  motorized  vehicle  use  of 
any  kind  during  the  entire  year.  These 
two  areas  are: 

1.  North  Deep  Creek  Mountains:  The 
north  Deep  Creek  Range  is  located 
approximately  4  miles  east  of  Ibapah, 
Utah  and  7  miles  northwest  of  Callao, 
Utah.  Closure  of  this  21,860  acre  area  is 
necessary  to  protect  its  unique  and 
pristine  character  and  resources. 

2.  North  Stansbury  Mountains:  The 
North  Stansbury  Mountains  area  is 
located  approximately  8  miles  west- 
northwest  of  Crantsville,  Utah.  Closure 
of  this  10,000  acre  area  is  necessary  to 
protect  valuable  resources  that  are 
particularly  sensitive  to  ORV  use. 

The  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 
An  environmental  assessment 
describing  the  impact  of  these  decisions 
is  available  for  inspection  at  the  office 
listed  below. 

ADDRESSES:  For  further  information 
about  these  designations  contact  Gregg 
Morgan,  Outdoor  Recreation  Planner  or 
joelle  Buffa.  Wildlife  Biologist  at  the 
following  office:  Bureau  of  Land 
Management,  Salt  Lake  District.  2370 
South  2300  West,  Salt  Lake  City  Utah 
84119,  (801)  524-5348. 

Dated:  December  18,  1985. 

Frank  W.  Snell. 

Salt  Lake  District  Manager 

(PR  Doc.  85-30456  Filed  12-24-85:  8:45  am] 
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Minerals  Management  S*rvic« 

Development  Operations  Coordination 
Document 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ODECO  Oil  and  Gas  Company  has 


submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5540.  Block  90.  Ship  Shoal 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Dulac,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  December  12, 1985. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  O^ice  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angie  Gobert  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pip>eline  Section: 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0876. 
SUPPLEMENTARY  MVORMATIOM:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  la  1985. 
(.  Roger*  Pewcy, 

Acting  Regional  Director.  Gulf  of  Mexioo  OCS 
Region. 
[FR  Doc.  85-30408  Filed  12-24-85;  &-45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-2201 

Effects  of  Proposed  Tax  Reforms  on 
the  international  Competitiveness  of 
U.S.  Industries 

aoency:  United  States  International 
Trade  Commission. 

ACTION:  At  the  request  of  the  Committee 
on  Finance  of  the  United  States  Senate, 
the  Commission  has  instituted 
investigation  No.  332-220  under  section 
332(b)  of  the  Tariff  Act  of  1930  (19  U.S.C 


^IW'i'Hiii;. 


I 


S2866 


Federal  Register  /  Vol.  50.  No.  248  /  Thursday,  December  26.  1985  /  Notices 


1332(b))  concerning  how  the  President's 
proposed  tax  reform  and  the  tax  reforms 
recently  proposed  by  the  House 
Committee  on  Ways  and  Means  would 
affect  the  international  competitiveness 
of  U.S.  industries. 

EFFECTIVE  DATE 

FOR  FUNTHER  INFORMATION  CONTACT: 

Donald  J.  Rousslang  (202-523-0075), 
Chief,  Research  Division,  Office  of 
Economics,  U.S.  International  Trade 
Commission,  Washington.  DC. 
SUPFLEMENTARY  INFORMATION: 

Backgound 

The  Commission  instituted  the 
investigation.  No.  332-220,  following 
receipt  of  December  2, 1985  of  a  request 
therefor  from  the  Chairman  of  the 
Committee  on  Finance  of  the  United 
States  Senate.  In  accordance  %vith  the 
Committee's  request,  the  study  will 
estimate  the  effects  of  the  proposed  tax. 
changes  on  the  exports  and  imports  of 
individual  U.S.  industries.  It  will  also 
analyze  other  aspects  of  the  ejects  on 
U.S.  competitiveness. 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street  NW.,  Washington, 
DC.,  beginning  at  10:00  a.m.  on  January 
2a  1986.  All  persons  shall  have  the  ri^t 
to  appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  Hied  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
January  14, 1986.  All  persons  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs.  The  deadline  for  filing  prehearing 
briefs  is  January  21, 1986. 

Written  Submission: 

In  lieu  of  a  public  hearing,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  investigation. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  information,  will 
be  made  available  for  inspection  by 
interested  persons.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  received 
no  later  than  February  4, 1985.  All 
submissions  should  be  addressed  to  the 


Secretary  at  the  Commission's  office  in 
Washington,  DC. 

Posthearing  briefs  must  be  submitted 
not  later  than  the  close  of  business  on 
February  4, 1986.  A  signed  original  and 
14  true  copies  of  each  submission  must 
be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  9  201.8 
of  the  Commission's  Rules  (19  CFR 
201.8). 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  724-001. 

By  order  of  the  Commission. 

Issued:  December  19, 1985. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  83-30520  Filed  12-24-85;  8:45  amj 
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(Investigation  No.  337-TA-215] 

Certain  Double-Sided  Floppy  Disk 
Drives  and  Components  Thereof; 
Commission  Decision  To  Review  Initial 
Determination,  Schedule  for  Filing  of 
Written  Submissions  and  Violation  and 
on  Remedy,  the  Public  Interest,  and 
Bonding 

AGENCY:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  determined  to  review 
portions  of  the  administrative  law 
judge's  initial  determination  finding  no 
violation  of  section  337  of  the  Tariff  Act 
of  1930  in  the  above-captioned 
investigation. 

Authority:  The  authority  for  the 
Commission's  disposition  of  this  matter  is 
contained  in  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337)  and  in  sections  210.53- 
.56  of  the  Commission's  Rules  of  Practice  and 
Procedure  (49  FR  46123  (Nov.  23, 1984);  to  be 
codified  at  19  CFR  210.53-.56). 

FOR  FURTHER  INFORMA'HON  CONTACT 

Marcia  H.  Sundeen,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0350. 

summary:  On  November  1. 1985,  the 
administrative  law  judge  issued  an 
initial  determination  (ID)  finding  no 
violation  of  section  337  in  the 
importation  or  sale  of  certain  double- 
sided  floppy  disk  drives.  Complainant, 
respondents  and  the  Commission 
investigative  attorney  filed  petitions  for 
review  of  certain  parts  of  the  ID 
pursuant  to  section  210.54(a)  of  the 
Commission's  rules. 

Having  examined  the  record, 
including  the  petitions  for  review  and 
the  responses  thereto,  the  Commission 


has  concluded  that  the  following  issues 
warrant  review: 

(1)  Whether  the  double-sided  floppy 
disk  drives  that  are  the  subject  of  the 
investigation  infiinge  U.S.  Patent  No. 
4.151.573; 

(2)  Whether  the  domestic  industry  is 
efficiently  and  economically  operated; 

(3)  Whether  the  domestic  industry 
includes  the  activities  of  complainant 
Tandon  Corporation; 

(4)  Whether  the  ALJ's  reasoning  that 
the  domestic  industry  does  not  include 
8-inch  double-sided  floppy  disk  drive 
manufacturing  operations  because  "the 
8  inch  drive  only  competes  against 
similar  sized  drives  as  possible 
replacements  in  older  systems  for 
existing  8  inch  drives,  and  affords  no 
real  market  competition  to  5V'4  inch  and 
3Vi  inch  double-sided  floppy  disk  drive 
products"  (ID  at  pages  64-66)  is  legally 
erroneous  in  view  of  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Bally  Midway  Mfg.  Co.  v.  U.S. 
International  Trade  Commission,  714 
F.2d  1117  (Fed.  Cir.  1983); 

(5)  Whether  there  is  a  sufficient 
causal  nexus  between  the  alleged  imfair . 
acts  of  the  respondents  and  the 
substantial  injury  to  the  domestic 
industry;  and 

(6)  Whether  the  alleged  unfair  acts  of 
the  respondents  have  a  tendency  to 
substantially  injure  the  domestic 
industry. 

No  other  issues  will  be  reviewed. 
SUPPLEMENTARY  INFORMATION:  If  the 

Commission  finds  that  a  violation  of 
section  337  has  occurred,  it  may  issue  (1) 
an  order  that  could  result  in  the 
exclusion  of  the  subject  articles  from 
entry  into  the  United  States  and/or  (2) 
temporary  cease  and  desist  orders  that 
could  result  in  one  or  more  respondents 
being  required  to  cease  and  desist  from 
engaging  in  imfair  acts  in  the 
importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
relief,  if  any,  that  should  be  ordered. 
If  the  Commission  concludes  that  a 
violation  of  section  337  has  occurred 
and  contemplates  that  some  form  of 
relief  is  appropriate,  it  must  consider  the 
effect  that  the  relief  would  have  upon: 
(1)  The  public  health  and  welfare;  (2) 
competitive  conditions  in  the  U.S. 
economy;  (3)  the  U.S.  production  of 
articles  that  are  like  or  indirectly 
competitive  with  those  which  are  the 
subject  of  the  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is. 
therefore,  interested  in  receiving  written 
submissions  concerning  the  effect,  if 
any,  that  granting  a  remedy  would  have 
on  the  public  interest. 
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If  the  Commission  Hnds  that  a 
violation  of  section  337  has  occurred 
and  orders  permanent  relief,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is.  therefore, 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  that  should  be  imposed. 

Written  Submissions  1 

The  parties  to  the  investigation  and 
interested  Government  agencies  are 
encouraged  to  file  written  submissions 
on  the  issues  under  review,  and  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
remedial  order  for  the  Commission's 
consideration.  Persons  other  than  the 
parties  and  Government  agencies  may 
file  written  submissions  addressing  the 
issues  of  remedy,  the  public  interest, 
and  bonding. 

Written  submissions  on  the  issues 
under  review  and  on  remedy,  the  public 
interest,  and  bonding  must  be  filed  not 
later  than  the  close  of  business  on 
December  30. 1985.  Reply  submissions 
on  the  issues  under  review  and  on 
remedy,  the  pubic  interest,  and  bonding 
must  be  filed  not  later  than  January  6, 
1986. 

Commission  Hearing    *     ' 

The  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  the 
final  disposition  of  this  investigation. 

Additional  Information 

Persons  submitting  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
conHdence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment  by 
the  administrative  law  judge.  All  such 
requests  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  accordingly. 
All  nonconHdential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of 


January  30. 1985  (50  FR  4276). 

Copies  of  the  nonconfidential  version 
of  the  administraive  law  judge's  initial 
determination  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002.  .  . 

By  order  of  the  Commission. 

Issued:  December  19. 1985. 
Kenneth  R.  Mason, 
Secrtftory. 
(PR  Doc.  85-30514  Filed  12-24-85;  8:45  am] 
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[Investigation  No.  337-TA-236] 

Certain  Portable  Bag  Sewing  Machines 
and  Parts  Ttiereof;  Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1327. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
November  15, 1985,  pursuant  to  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337),  on  behalf  of  Axia,  Incorporated, 
122  West  22nd  Street,  Oak  Prook. 
Illinois  60521.  Supplements  to  the 
complaint  were  filed  on  December  4.  5. 
and  6. 1985.  The  complaint,  as 
supplemented,  alleges  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  certain  portable  bag 
sewing  machines  and  parts  thereof  into 
the  United  States,  or  in  their  sale,  by 
reason  of  alleged  (1)  direct,  contributory, 
and  induced  infringement  of  at  least 
claims.  1-2,  4, 10. 18.  24.  and  26-33  of 
U.S.  Letters  Patent  4.348.970;  and  (2) 
direct,  contributory,  and  induced 
infringement  of  at  least  claims  1-2,  8, 
and  11  of  U.S.  Letters  Patent  4,441,44Z 
The  complaint  further  alleges  that  the 
effect  or  tendency  of  the  unfair  methods 
of  competition  and  unfair  acts  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  and  investigation, 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  H.  Schwartz.  Esq..  or  Juan 


Cockbum,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-4877 
and  202-523-1272,  respectively.  * 

SUPPLEMENTARY  INFORMATION: 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Taiiff  Act  of  1930  and  in  {  210.12  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12) 

Scope  of  Investigation 

Having  considered  the  compliant  the 
U.S.  International  Trade  Commission,  oi 
December  12. 1985,  ORDERD  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  193a  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  portable 
bag  sewing  machines  and  parts  thereof 
into  the  United  States,  or  in  their  sale, 
by  reason  of  alleged  (1)  direct 
contributory,  and  induced  infringement 
of  claims  1-2.  4, 10, 18,  24,  and  2&-33  of 
U.S.  Letters  Patent  4,348.970:  and  (2) 
direct,  contributory,  and  induced 
infringement  of  claims  1-2.  8,  and  11  of 
U.S.  Letters  Patent  4.441.442,  the  effect 
or  tendency  of  which  is  to  destroy  or 
substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upn  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 

Axia.  Incorporated.  122  West  22nd 
Street.  Oak  Brook.  Illinois  60521. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  compliant  is  to  be  served: 
Newlong  Machine  Works,  Ltd..  4-14 

Higashi  Ueno  6-chome.  Taito-Ku. 
Tokyo  110,  Japan. 
American-Newlung.  Ina.  5310  South 
Harding  Street  Indianapolis.  Indiana 
46217. 

(cj  Steven  H.  Schwartz.  Esq..  and  |uan 
Cockbum,  Esq.,  Ofiice  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW..  Room 
124  and  Room  128,  respectively. 
Washington.  DC  20436.  shall  be  the 
Commission  investigative  attorneys, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxun.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  §§  201.16(d)  and  210.21(a)  of 
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the  rules  (19  CFR  201.16(d)  and 
210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint 
Extensions  of  time  for  submitting 
responses  will  not  be  granted  unless 
good  cause  therefore  is  shown. 

Failure  of  a  resptrndent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
aUegatioas  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commissi(Mi  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (6:45  a.m. 
to  5:15  p.m.]  in  the  Office  of  the 
Secretary,  IJ.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington.  DC  20436.  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  ofder  of  the  Commission. 

IsMied:  December  13. 198S. 
Kenneth  R.  Mmoo. 
Secretary. 

(FR  Doc.  85-30518  Filed  12-24-85:  8.-4S  am) 
MLLMG  COOE  70»-SC-a 

[InvMHgaflon  Na  337-TA-22S] 

Certain  llulU-Level  Touch  Contml 
Lighting  Swttcties;  Commission 
Determination  Not  To  Review  Initial 
Determination  Joining  Respondents 

agency:  International  Trade 

Commission. 

ACTION:  Nonreview  of  an  initial 

determination  (ID)  joining  three 

respondents  to  the  investigation. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  ID  of  the  administrative  law 
judge  (AL])  to  join  three  parties  as 
respondents  in  the  above-captioned 
investigation. 

POR  FURTHER  MTORMATION  CONTACT: 
John  Kingery,  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-1638. 
supflcmcntary  information:  On 
November  5, 1985.  complainant 
Southwest  Laboratories.  Inc..  moved 


(Motion  225-2)  to  amend  the  complaint 
and  the  notice  of  investigation  by 
joining  as  respondents:  (1)  Darjung 
Industrial  Co.,  Ltd.,  of  Taiwan;  (2) 
Barney  Hong  Kong,  Ltd.,  of  Hong  Kong; 
and  (3)  COSM  Electronics,  Ltd.,  of  Hong 
Kong.  On  November  21, 1985,  the  ALJ 
issued  an  ID  granting  the  motion.  No 
petitions  for  review  were  filed,  nor  were 
any  comments  from  other  government 
agencies  received. 

Copies  of  the  ALf  s  ID  and  all  other 
non-confidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5nS  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436, 
telephone  202-523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commiasion. 

Issued:  December  19, 1985. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  8&-«)521  Filed  12-24-85;  8:45  am] 

BILUNG  COOC  702IM»-M 


[Investigation  No.  337-TA-»4] 

Certain  Upper  Body  Protector 
Apparatus  for  Use  in  Motosports; 
Change  of  the  Commission 
Investigathfe  Attoney 

Notice  is  hereby  given  that  as  of  this 
date,  Gary  ).  Rinkerman.  Esq..  and  Ethel 
L  Morgan.  Esq..  of  the  Office  of  Unfair 
Import  Investigations  will  be  the 
Commission  investigative  attorneys  in 
the  above-cited  investigation. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  December  16, 1985. 
Arthur  Wineborg. 

Dictor,  Office  of  Unfair  Import  Investigation. 
[FD  Doc,  85-30512  Filed  12-24-85;  8:45  am] 

BILUNOCOOE  7020-(a-M 


[InvMtigatlon  Na  337-TA-201] 

Certain  Products  With  Gremlins 
Character  Depictions;  Extension  of 
Deadline  for  Completion  of 
Investigation 

agency:  International  Trade 
Commission. 

action:  Extension  of  deadline  for 
completion  of  the  above-captioned 
investigation  to  January  16. 1986. 


summary:  The  Commission  has 
determined  to  extend  the  administrative 
deadline  for  completion  of  the 
investigation  to  January  16, 1966.  The 
Commission's  action  and  order  and 
opinion(s)  will  be  issued  on  the  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Perry.  Esq..  Office  of  General 
Counsel.  United  States  International 
Trade  Commission,  telephone  202-523- 
0499. 


SUFTLSMEMTARV  MFORMATION:  The 

Commission  has  determined  to  extend 
the  administrative  deadline  for 
completion  of  this  investigation  in  order 
to  further  consider  the  industry  and 
injury  issues.  The  Commission 
previously  declared  this  investigation 
"more  complicated"  and  established  an 
administrative  deadline  of  December  16, 
1985.  50  FR  35160  (Aug.  29. 1965). 

The  authority  for  this  action  is 
contained  in  section  337  of  the  Tariff  Act 
ofl930,19U.S.C.  1337. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Sti^et  NW.. 
Washingtion,  DC  20436.  telephone  202- 
523-0161. 

By  order  of  the  Comaission. 

Issued:  December  16. 1985.      ••    . 
Kenneth  R.  Mason. 

Secretary.  ■  f  ■•    ■ 

[FR  Doc.  85-30513  Filed  12-24-85:  8:45  am] 
BtLUNG  CODE  702O-l»-« 


[Investigation  No.  337-TA-1 91] 

Certain  Stretch  Wrapping  Apparatus 
and  Components  Thereof;  histitution 
of  Advisory  Opinion  Proceedings 

AGENCY  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  advisory  opinion 
proceedings. 

SUMMARY:  The  Commission  has 
accepted  respondents'  request  for 
advisory  opinion  procedings.  The 
Commission  has  certified  the  request  to    , 
the  Chief  Administrative  Law  Judge  for 
appropriate  adversary  proceedings  and 
has  directed  the  issuance  of  an  initial 
advisory  opinion  (lAO)  on  whether  an 
allegedly  new  machine  is  covered  by  the 
terms  of  the  consent  order  issued  in  the 
above-captioned  investigation  in 
November  1984.  The  lAO  is  to  be  issued 
as  expeditiously  as  possible,  preferably 
within  4  months. 


'WFWTT^'' 


FOR  FUfTTHEfl  INFORMATION  CONTACT: 

John  Kingery,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-523-1638. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337),  and  the  Commission  rule 
S  211.54(b)  (19  CFR  211.54(b)). 

Respondents  filed  a  request  for  an 
advisory  opinion  on  September  18, 1985. 
Respondents  requested  that  the 
Commission  issue  an  advisory  opinion 
concerning  whether  an  allegedly  new 
machine  developed  by  respondents 
infringes  any  claim  of  the  patent  at  issue 
in  the  Commission's  investigation 
terminated  by  the  consent  order  issued 
in  November  1984.  Complainant 
responded  that  an  advisory  opinion  is 
appropriate  under  the  circumstances 
and  argued  that  the  allegedly  new 
machine  is  covered  by  the  terms  of  the 
consent  order. 

Copies  of  the  Commission's  action 
and  order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation,  and  with  respect  to  the 
request  for  an  advisory  opinion  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0160. 

Hearing-impaired  individuals  are 
advised  that  information  oh  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission.. 

Issued:  December  13, 1985.   '  ' 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  85-30519  Filed  12-24-85;  a-45  am] 
WLUNQ  cooc  roM-oa-M 


[InvMtlgation  No.  731-TA-300 
(Preliminary)] 

Dynamic  Random  Access  Memory 
Semiconductors  (ORAM'S)  of  256 
>r     Kilobits  and  Above  From  Japan 

AGENCY:  International  Trade 

Commission. 

action:  Revised  schedule  for  the 

conference  to  be  held  in  connection  with 

the  subject  investigation. 

EFFECTIVE  DATE:  December  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Featherstone  (202-523-0242). 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  701 E 
Street  NW..  Washington,  DC  20436. 
Hearing-impaired  individuals  may 
obtain  information  on  this  matter  by 


contacting  the  Commission's  TDD 
terminal  on  202-724-0002.  i 

SUPPLEMENTARY  INFORMATION:  On 

December  11, 1965,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct. 
Subsequently,  a  number  of  parties  to  the 
investigation  requested  that  the 
conference  to  be  held  in  connection  with 
the  investigation  be  rescheduled  AY)m 
January  3, 1986,  to  January  6. 1986.  That 
request  has  been  granted. 

Tlie  Commission's  new  schedule  for 
the  investigation  is  as  follows:  the 
conference  will  be  held  in  room  331  of 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
January  6. 1986,  and  the  deadline  for 
filing  all  written  submissions,  including 
post-conference  briefs,  is  January  8, 
1966. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  and  the 
Commissions  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
AUTHORITY:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  section  207.12  of 
the  Commission's  rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  December  20, 1985. 
Kenneth  R.  Mason, 
Secretary.  ; 

(FR  Doc.  8^-30522  Filed  12-24-85;  8:45  am] 

BILLNMCOOC  TUO-U-M 


Ilnvestigation  No.  731-TA-200 
(Preliminary)] 

Radial  Pty  Tires  for  Passenger  Cars 
From  the  Republic  of  Korea 

Determination 

In  accordance  with  the  August  8, 1985, 
judgment  of  the  U.S.  Court  of 
International  Trade'  reversing  and 
remanding  the  Commission's  negative 
preliminary  determination  in 
Investigation  No.  731-TA-200 
(Preliminary),  the  Commission  makes 
the  following  preliminary  determination: 

{Pursuant  to  section  733(a)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1673b(a),  there  is  a 
reasonable  indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by  reason  of 
imporis  from  the  Republic  of  Korea  of  radial 
ply  tires  for  passenger  cars  provided  for  in 
item  772.51  of  the  Tariff  Schedules  of  the 


'  Annstrong  Rubber  Co.  v.  United  Slates.  Slip 
Opinion  85-84,  U.S.  Court  of  International  Trade 
(Au^st  S.  1985).  The  Commission  lias  appealed  tlie 
ClT't  judgment.  Appeal  No.  85-2707. 


United  States  (TSUS),  which  are  alleged  to  be 
•old  at  LTFV. 

Background 

On  July  20, 1984.  a  petition  was  filed 
with  the  United  States  International 
Trade  Commission  and  the  U.S. 
Department  of  Commerce  by  counsel  on 
behalf  of  The  Armstrong  Rubber  Co^ 
Cooper  Tire  &  Rubber  Co.,  The  Firestone 
Tire  &  Rubber  Co.,  Thje  B.F.  Goodrich 
Co.,  and  The  Goodyear  Tire  ft  Rubber 
Co.,  alleging  that  imports  of  the  subject 
merchandise  are  being  sold  in  the 
United  States  at  less  than  fair  value. 
Accordingly,  effective  July  20, 1964,  the 
Commission  instituted  a  preliminary 
antidumping  investigation  under  section 
733(a)  of  the  Tariff  Act  of  1930  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  such  merchandise. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Of5ce 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  D.C, 
and  by  publishing  the  notice  in  the 
Federal  Register  on  July  31. 1984,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel. 

On  September  4, 1984.  the 
Commission  issued  a  negative 
preliminary  determination  in  the 
investigation.  49FR  36712  (September  19. 
1984).  The  negative  preliminary 
determination,  accompanied  by  the 
views  of  the  Commission  and  the  pubUc 
version  of  its  report,  were  subsequently 
published  in  Radial  Ply  Tires  for 
Passenger  Cars  from  the  Republic  of 
Korea.  Investigation  No.  731-TA-200 
(Preliminary),  USITC  Pub.  1572  (1984). 

On  February  4. 1985,  the  petitioners 
sought  judicial  review  of  the 
Commission's  determination  by 
commencing  a  civil  action  in  the  U.S. 
Court  of  International  Trade  (CIT)  under 
28  U.S.C.  1581(c]. 

On  August  8, 1985,  the  CIT  entered  a 
judgment  reversing  and  remanding  the 
Commission's  determination  and 
ordering  the  Commission  to  make  a  new 
determination  consistent  with  the  GrTs 
opinion.'  In  the  course  of  its  discussion 
of  the  issues  of  material  injury  and 
causation  and  the  standard  for 
preliminary  determinations,  the  CITs 
opinion  makes  clear  that  only  an 


*  See  note  1,  tupra. 
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affirmative  preliminary  determination 
would  be  consistent  with  its  analysis. 

On  October  25. 1985,  the  Commission 
appealed  the  CITs  judgment  to  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (CAPC).» 

On  November  22. 1985.  the  CAFC 
denied  the  Commission's  motion  for  a 
stay  of  the  proceeding  of  the  CIT 
pending  appeal.  The  denial  of  the 
Commission's  motion  for  a  stay  pending 
appeal  requires  the  Commission  to  issue 
preliminary  determinations  in  the 
subject  investigation.  Consistent  with 
the  CITs  opinion  and  judgment,  the 
determination  is  affirmative.  The 
issuance  of  this  affirmative  preliminary 
determination  is  afTinnative.  The 
issuance  of  this  afHrmative  preliminary 
determination  does  not  affect  the 
Commission's  appeal  seeking  reversal  of 
the  CITs  August  8, 1985.  judgment,  nor 
does  it  amount  to  a  predetermination  of 
the  outcome  of  any  final  investigation 
which  may  be  instituted. 

The  Commission  transmitted  this 
determination  to  the  Secretary  of 
Commerce  on  December  16. 1985. 

By  order  of  the  Commission. 

Issued.  December  16. 198&. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc  85-30517  Filed  12-24-85:  ft45  amj 

■NiJMGCOOC  M20-«2-M 


INTERSTATE  COMMERCE 
COMMISSION 

IFinanc*  Docfcat  Na  307501 

Burlington  Northern  RaMroad  Co; 
Trackage  Rights  Exemption;  Southern 
Pacific  Transportation  Co. 

The  Burlington  Northern  Railroad 
Company  (BN)  has  entered  into  an 
agreement  for  trackage  rights  over 
Southern  Pacific  Transportation 
Company  (SP)  track  between  Albany 
and  I^banon.  OR.  as  follows:  (1) 
Between  Albany  and  Page,  for  the 
purpose  of  bridging  its  freight  trains, 
engines,  and  cars  thereover  and  not  for 
the  purpose  of  using  any  industrial, 
team,  loading,  or  unloading  track  or 
other  facility;  and  (2)  between  Page  and 
Lebanon,  for  the  purpose  of  bridging  its 
freight  trains,  engines,  and  cars 
thereover,  and  to  serve  existing 
industrial  tracks;  a  distance  of 
approximately  13.62  miles,  in  the  State 
of  Oregon.  This  trackage  rights 
agreement  became  effective  January  1, 
1982. 


*Sei^  note  1.  supra. 


This  notice  is  Tiled  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10S05(d}  will 
not  stay  the  transactioa 

Dated:  December  19. 1965. 

By  the  Commi&sion.  Heber  P.  Hardy, 
Directtw,  Office  of  Proceedings. 
lames  H.  Bayne. 
Secretary. 

|FR  Doc.  8&-30479  Filed  12-24-85: 8:45  anj 
BHXMGCOOE  703S^>1-«i 

(Dockat  Nol  AB-10  (Sub-SSX)! 

Norfolk  and  Western  Oaiway  Co^ 
DiscontinuarKe  tA  Service  In  Madison 
County,  IL;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  discontinu 
service  over  its  10.4-mile  line  of  railroad 
between  milepost  A-2a3  near  Troy 
Junction  and  milepost  A-30.7  near 
O'Fallon. 

Applicant  has  certified  (1)  that  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notijfied  in  writing  at  least  10 
days  prior  to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  discontinuance  of  service  shall  be 
protected  pursuant  to  Oregon  Short  Line 
R.  Co.^Abandonment-Goshen.  360 
I.CC.  (91 1979). 

The  exemption  will  be  effective 
January  25. 1986.  and  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  must  be  filed  by  January  8. 1986. 
and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
public  use  concerns,  must  be  Tiled  by 
January  15. 1986  with: 
Office  of  the  Secretary,  Case  Control 

Branch.  Interstate  Commerce 

Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  must  be  sent  to  applicant's 
representative: 
Angelica  O.  Lloyd.  204  South  Jefferson 

Street,  Roanoke.  VA  24042-0069. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

A  notice  of  the  parties  will  be  issued  If 
use  of  the  exemption  is  conditioned 


upon  environmental  or  public  use 
conditions. 

Decided:  December  17. 1985. 
By  the  (Commission.  Hetier  P.  Hardy. 
Director,  Office  of  Proceedings. 

James  H.  Bayne, 

Secretary. 

[FR  Doc  85-30478  Filed  12-24-89:  8:45  amj 

BILUNaCOOC  70*S-ei-M 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  In  Clean  Air  Act 
Enforcement  Action 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  World  OH  Company 
(CV  F-8S-033-EOP)  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  California  on 
December  16, 1985.  The  decree  requires 
World  to  convert  its  Sunland  Refinery 
from  "lop  loading"  to  '"bottom  loading" 
in  accordance  with  a  compliance 
schedule,  provides  for  stipulated 
penalties  for  violations  of  the  consent 
decree  and  requires  World  to  pay  a  civil 
penalty  of  $25,000  for  past  violations. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  &om  the  publication 
date  of  this  notice  written  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  D.C.  20530.  and  refer  to 
United  States  v.  World  Oil  Company, 
90-5-2-1.741. 

The  consent  decree  can  be  examined 
at  the  office  of  the  United  States 
Attorney.  4311  Federal  Building.  1130 
"O"  Street,  Fresno.  California,  at  the 
Region  IX  ofTice  of  the  Environmental 
Protection  Agency,  215  Fremont  Street. 
San  Francisco,  California  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
U.S.  Department  of  Justice,  (Room  1515). 
Ninth  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  A  copy  of  the 
consent  decree  can  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section  at 
the  above  address  at  a  cost  of  $1.00  (10 
cents  per  page  photcopying  expense). 
F.  Henry  Habicht  U. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc  85-30442  Filed  12-24-85:  8:45  amj 

BIUJMO  COOC  441*-0t-M 


> 


Federal  Renter  /  Vol.  50.  No.  248  /  Thureday.  December  26.  1965  /  Noticeg 


Lodging  of  Proposed  Consent 
Judgement  in  Action  Under  the  Clean 
Air  Act;  American  Development 
Corporation,  Hamburg,  lA 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  30  FR  19029.  notice 
is  hereby  given  that  a  proposed  consent 
Judgement  in  United  States  of  America 
V.  American  Development  Corporation. 
Civil  Action  No.  84-70-W  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Iowa,  on 
December  13, 1985. 

The  compliant  filed  by  the  United 
Stales  alleged  that  American 
Devlopment  Corporation  (ADC)  violated 
the  Clean  Air  Act  by  failing  to  comply 
with  the  New  Source  Performance 
Standards  (NSPS),  40  CFR  60.7  and  40 
CFR  60.480  et  seq.  and  with  Prevention 
of  Significant  Deterioration  (PSD) 
regulations  before  commencing 
construction  of  an  ethanol  producing 
facility  which  has  the  potential  to  emit 
100  tons  per  year  of  sulfur  dioxide  and 
nitrogen  oxides,  the  complaint  sought 
injunctive  relief  and  civil  penalties.  The 
Consent  Judgement  requires  ADC  to 
comply  with  the  NSPS  regulations  and 
with  PSD  premit  requirements,  and  to 
pay  a  civil  penalty  of  $82,500. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  date 
of  this  publication  comments  relating  to 
the  proposed  Consent  Judgement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Wahsington,  D.C. 
20530  and  should  refer  to  United  States 
V.  American  Development  Corporation, 
D.J.  Ref.  90-5-2-1-724. 

The  proposed  Consent  Judgement  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  115  U.S.  Courthouse,  E 
1st  &  Walnut  Streets,  Des  Moines,  Iowa 
50309:  and  at  the  Region  YH  Office  of 
the  United  States  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
Copies  of  the  Consent  Judgement  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 


Resources  Division  of  the  Department  of 
Justice.  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC,  20530.  A  copy  of  the 
proposed  Consent  Judgement  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habichet, 

Assistant  A  ttomey  General  and  Natural 

Resources  Division. 

[FR  Doc.  85-30443  Filed  12-24-85:  &45  am] 
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Drug  Enforcement  Administration 
[Doclcet  No.  85-27] 

Daniei  R.  Zoll.  M.D.  Brooldine,  MA; 
Hearing 

Notice  is  hereby  given  that  on  March 
28. 1985,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Daniel  R.  Zoll,  M.D.,  an  Oder 
To  Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  his  DEA  Certificate  of 
Registration.  AZ12221388.  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and'written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  is  rescheduled  to  begin  at 
9:30  a.m.  on  Tuesday,  January  7, 1986,  in 
the  U.S.  Tax  Court  Courtroom.  13th 
Floor,  U.S.  Customs  House,  Number  2 
India  Street,  Boston,  Massachusetts. 

Dated:  December  19, 1985. 
John  C.  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doa  85-30407  Filed  12-24-85:  8:45  am] 

BILUNG  CODE  44KM)»-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Veterans'  Service  Performance 
Standards;  State  Emptoyment  Secyrfly 
Agency  Services 

Title  38,  United  States  Code,  section 
2007(b)  requires  establishment  of 
definitive  performance  standards  by 
which  State  Employment  Security 
Agency  (SESA)  services  for  veterans 
will  be  measured.  The  minimum  service 
categories  which  quantitative  standards 
will  be  applied  for  Program  Year  1965 
are  placement  (in  jobs  over  three  days 
duration]  coimseling.  enrollment  in 
training  and  received  some  reportable 
service.  The  standards  measure  services 
provided  to  veterans  (including  eligible 
perstms),  Vietnam-era  veterans,  and 
disabled  veterans,  during  I'Y  1985.  For 
placement  in  jobs  listed  by  Federal 
contractors,  standards  measure 
placement  of  Vietnam-era  and  special 
disabled  veterans  in  all  Federal 
contractor  jobs. 

According  to  Veterans'  Program  Letter 
No.  9-85,  Veterans'  Performance 
Standards  for  Program  Year  1965.  dated 
July  2, 1965,  the  methodology  to  be  used 
for  establishing  performance  standards 
for  each  State  will  be  negotiated  by  the 
State  Director  for  Veterans'  Employment 
and  Training  Service  and  the  State 
Employment  Service  Administrator.  The 
numerical  value  for  each  reporting 
period  for  the  veterans'  petfmmance 
standards  will  be  published  in  the 
Federal  Registw  as  a  public  notice.  The 
following  performance  standards  have 
been  established  to  be  in  effect  throo^ 
June  198a 

Signed  at  Washington.  D.C  this  20tii  day  of 
December  1985. 

Donald  E.  Sliasteen, 

Assistant  Secretary  for  Veterans' 
Employment  and  Training. 
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Stale 


Veterans 
and  edgiCHes 


Vietnam  era 
velerartt 


Veterans 

and  ckgMes 


Region  t 


Connecticut .. 
Mame 


MassaOiusetts 

New  Hampshire 


Region  H 


New  Jersey  . 
New  York 


2S 
22 

17 
20 


24 

17 


10 

6 

ca 

8 


as 

7 


1.0 
OS 

as 

2i> 


ii> 

1.2 


19 

so 

29.7 
23 


17 
2S 


7 
30 
12.7 
11 


S 


2jB 
•jO 

3j0 


IS 
&S 


BEST  COPY  AVAILABLE 


ii'ttiS'i^lSSfal 


^■iiSiiWiPPpwp 


fifr^iifisip*ir^fi^^ 


I 


52872 


Federal  Register  /  Vol.  50.  No.  248  /  Thursday.  December  26.  1985  /  Notices 


State 


PlMrtOnOD.. 


f^EGIOM  ffl 


Ofsfeict  ol  CofcjniM^. 


ReokmIV 


Guof0ti~. 


KwiAiciQf—i 


SoMBiCaralna. 
Ta 


OMo_ 


ReoonVI 


ResionVH 


vm 


CotovAdo- 


North  (Mali. 


IX 


AlQOnS— 


19 
20 
27 
19.9 


23 

19.4 

19 

17 

22 

20 

18.5 


21.2 
27 


22 
22 
22 


20 


24 
23 

19 
23 


27 
22 
2Si1 
23 


<manha 


3.5 


10 
10 
12 
10J 


10.8 
9.1 

10 
7.5 

10 
9.8 
9.0 


9.6 
13 


10 

105 

12.5 


10 


12 
10 
9 
11 


12.3 
10 
123 
15 


0.6 


0.7 
t.O 
1.0 
1.1 


1.0 
1.3 
1.0 
0.6 
1.4 

07 


0.8 
OS 


1.0 
1.0 
1.6 


OS 


1.5 
1.1 
07 
1.3 


1.5 
1.2 
1.8 
1.2 


1« 


26 
35 
36 

34  1 


33 

26.4 

19 

24 

22 

27i 

2« 


37.9 
30 


SO 
25 
30 


40 


25 
30 

30 
25 


SO 
32 
62.1 
24 


COun«a*ng 


4.5 


14 
15 
24 

19.1 


IS 

13.7 

10 

10 

10.5 

11.4 

10 


17.4 
20 


30 
12 
18.3 


18 


12 
14 
15 
13 


25 

14 
33.8 

12 


Disabled 


3.0 
4.0 
6.0 
2.3 


3.0 
4.2 
10 
2.0 
2.0 
3.8 
3.0 


1.5 
2.0 


1O0 
2.0 
3.5 


2.S 


2.0 
1.0 
1.5 
1.5 


5.0 
2.0 
8.9 
3.0 


Connecacul 

-f-* 

MalM 

. 

MHiJn^ 

.NN.. 

CMrid  of  Columbia.. 

■•#.■ 

MNtM  Virginia                         I 

Almtmi„m 

■qtMlV 

n-?^                                                                                                                                  i 

Kank.4). 

Soiah  Caraana                   .     ... 

•    **^V                                                        , 

IM"                                                    1 

Axtxtn 

■qtoVI 

M^M-rif^ 

numttnm^ 

iim-ai'ia 

a^ivvi 

•^«     •             :         -1 

»«ir*ni*ii^ 

^^yniiB       '  '■                      '  ■         ■ '. .- 

Efifollniaot  in  TfaininQ 


Veterans        Vietnam  era 


10 
('» 
10 
23 


8 
14 
13 


7 
20 
12 
11.5 


(•» 

3.3 
19 
13 
13 
14.6 

8 


22.7 
20 


15 
Ct 


40 


20 
14 
23 


JMI 


5 
(•) 

5 
10 


4 
6 
5.5 


2 

10 

4 
5.9 


(•> 
2.0 

10 
5.7 
5.5 
6.0 
4 


104 
10 


9 


180.5 


15 

7 
11 


Disabled 


1.0 
(■» 
1.0 
2.0 


08 
0.8 
10 


0.2 
1.0 
1.0 
03 


('» 
0.2 
1.0 
0.4 
1.0 
0.5 
05 


1.1 
1.0 


('» 
05 


3.5 


30 
09 
0.7 


naceivwl  soma  reportable 

service 


Veterans 

andeligibles 


21 
20 
199 

23 


22 
23  t 

17 


16 
30 
20 
24  1 


20 

191 

19 

17.5 

21 

22 

18 


28 
29 


25 
25 
24 


24 


25 
19 
Z3 


veterans 


75 

7 


8 

9.2 

5.9 


8 
14 
10 
13 


9 

a7 

10 
7.5 
9 

las 

8 


12.6 
13 


10 
10 
13.5 


10 


12 

9 

11 


Disabled 
veterans 


1.0 
OS 
08 
2.0 


10 
1.3 

1.5 


0.6 
1.0 
10 
1.2 


to 

12 
1.0 
07 
1.2 
1.2 
OS 


0.9 

1.1 


10 
10 

1.7 


1.0 


1.5 
0.6 
1.2 


Federal  Regteter  /  Vol.  50.  No.  248  /  Thursday.  December  26.  1985  /  Notices '  52873 


Stale 

Veterans 

andak0tiie» 

vetsfam 

Osablad 
valerant 

Spang^ 

Arizona..- - -.... 

•qiMn 

, 

4 
20 

3.6 
15 

2.5 
10 

04 
10 

05 

1.0 
(■) 
1.5 

30 
22 
26.6 
25 

t55 

to 

126 
12 

Mi 

CaMomia 

ia 

Hawaii _..   _ _ 

1.5 

Nevada  - ...- 

1.3 

Placawantt  m  Federal  contractor 


!^- 


Stale 

veteran* 

Special 
disaMad 
veteran* 

Region  1 

Connacttoit _ 

Maina 

12 
9.5 
4.2 

a 
lis 

94 

10 

9 
18 
tl 

M 

S 
10 
13 

H> 
10 

• 
9 

aj 

11.5 

9 
9 
13.5 

40 

20 
8 
13 
10 

8 
♦6 
6l3 

'• 

5.0 
0.3 

Manimrhuaatu 

0.1 

05 

REGKlNll 
N6W  j0rMy        ,. 

0.4 

N«w  Yorfc                   

0.8 

1.0 

Region  HI 
Dmici  of  ColumlM - 

8.1 

10 

Virginia 

WoM  Virginia. 

».o 
as 

RteWNlV 
Alatiama 

0.2 

Qaorgia 

Kentudiy, -.             

M«si«»lp(ji 

North  Carolina          

0.8 
0.4 
0.4 

as 

Soolti  Carolina 

REOIONV 

Michigan 

a4 

0.3 

as 

Ohio 

REGION  VI 

Arfannai 

a5 
as 

New  MeMCO.—.— •— ~»> — ...»......— 

Oklahoma 

OS 
10 

Region  VH 

Netiraslia 

0.1 

Region  vm 

20 

Montana -..: 

a4 
a? 

Wyoming        .  _ _ 

a? 

ReHOMK 

Arizona...    „_                 .     — 
CaWomia    - 

1* 
t.o 

Hawal                n  . . 

0.2 

Navadi  . 

1.3 

Veterans'  Service  Performance 
Standards 

Option  No.  2 

In  developing  standards  under  this 
option,  it  is  necessary  to  determine  the 
number  and  percentage  of  total 
applicants  and  each  of  the  veteran 
categories  in  the  Tile  of  applicants 
available  (applicants  active  at  any  time) 
who  are  age  22  and  over  at  the  time  of 
the  evaluation.  The  "preference  points" 
or  negotiated  percentages  by  which 
each  veteran  category  must  exceed  their 
incidence  in  the  work  load  are  applied 
to  those  calculated  percentages  to 
determine  the  standard  for  each  service. 
Each  SESAs  performance  is  evaluated 
against  the  resulting  percentage  whidi  is 
the  percentage  of  incidence  in  the  Hie 
plus  the  preference  percentage  for  each 
category  of  veteran. 

Preference  points  for  FY  19B5  by 
which  the  percentages  of  incidence  are 
to  be  multiplied  for  the  SESAs  electing 
Option  No.  2  are  as  follows  (in 
percentages): 
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Veterans'  Service  Perfonnanoe 
Standards 

Optioo  No.  3 

This  option  is  essentially  the  same  as 
Option  No.  2  except  that  the  negotiated 
preference  points  are  applied  to  the  rale 
of  service  provided  to  total  applicants 
available  age  22  and  over  for  each 
service  to  be  measured  to  determine  the 
standard  to  be  achieved  for  each 
category  of  veteran.  Each  SESAs 
performance  is  evaluated  against  the 
resulting  percentages  which  are  the 
percentage  ra.e  of  service  plus  the 
preference  percentage  for  each  category 
of  veteran. 

Preference  points  for  FY  1965  by 
which  the  rales  of  service  are  to  be 
multiplied  for  SESA  electing  Option  No. 
3  are  as  follows  (in  percentages 
except*); 
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NUCLEAR  REGULATORY 
COMMISSION 

Philadelphia  Electric  Co.  Umerick 
Generating  Station,  Unit  1; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

(Docket  No.  50-352] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
39.  issued  to  Philadelphia  Electric 
Company  (the  licensee),  for  operation  of 
the  Limerick  Generating  Station  Unit  1 
located  in  Montgomery  County, 
Pennsylvania. 

The  amendment  would  revise  the 
Technical  Specifications  (TS)  to  allow  a 
one-time-only  extension  of  time  to 
satisfy  a  limited  number  of  testing 
requirements  for  the  excess  flow  check 
values  in  certain  instrumentation  lines 
which  must  be  performed  every  18 
months  and  which  require  a  plant 
shutdown.  Under  the  amendment,  the 
surveillances  would  be  performed 
during  a  plant  shutdown  beginning  no 
later  than  May  26, 1986,  which  will  occur 
a  maximum  of  96  days  beyond  the  time 
otherwise  designated  by  TS.  The 
purpose  of  this  amendent  is  to  allow 
continued  operation  of  the  plant  until 
other  more  extensive  surveillance 
testing  needs  to  be  performed,  and  for 
which  plant  shutdown  is  unavoidable. 
The  Technical  Specification 
requirements  for  testing  ever}'  18  months 


which  are  requested  to  be  extended  are 
as  follows: 

Excess  Flow  Check  Valves, 
Specification  4.6.3.4  (Primary 

Containment  Isolation  Valves),  Table 

3.6.3-1,  Part  B. 

The  testing  for  this  specification  is  a 
water  leak  test  to  verify  that  these  check 
valves  will  check  flow  when  subjected 
to  a  differential  pressure.  These  lines 
are  small  (1  inch  or  less),  are  equipped 
with  one-quarter  inch  restricting  orifices 
inside  primay  containment  which  serve 
to  limit  flow  and  are  completely 
enclosed  within  primary  and  secondary 
containment.  The  lines  provide  fluid  to 
pressure  transmitting  devices  in  the 
plant's  instrumentation  systems. 

The  leak  test  of  the  excess  flow  check 
valves  in  Technical  Specification  Table 
3.6.3-1  cannot  be  performed  during 
normal  operation  for  the  following 
reasons:  (1)  Entry  of  personnel  would  be 
required  inside  the  primary  containment 
which  is  at  undersirable  temperatures 
and  radiation  levels  for  routine 
personnel  access  during  power 
operations;  and  (2)  the  instrument  lines 
down  stream  of  the  valves  must  be 
partially  drained  in  performing  the  test 
thus  rendering  numerous  transmitters 
inoperable  or  tripped. 

The  consequences  of  leakage  from  an 
instrumentation  line  are  minimal  since 
the  one-quarter  inch  orifice  inside 
containment  limits  flow,  and  the 
majority  of  the  line  outside  of  primary 
containment  is  only  three-eights  inch  in 
diameter.  The  lines  protected  by  the 
check  valves  are  also  located  within  the 
reactor  enclosure  which  is  served  by  the 
standby  gas  treatment  system  so  that 
any  release  from  the  line  would  be 


nUered  and  monitored.  The  failure  of  an 
instrument  line  is  an  analyzed  event  in 
the  Final  Safety  Analysis  Report  and  no 
aspect  of  the  proposed  change  to  the 
Technical  Specifications  would  require 
a  change  in  the  safety  analysis. 

The  18  month  surveillance  interval 
was  selected  to  be  consistent  with  the 
maximum  anticipated  interval  between 
refueling  outages.  However,  the 
Technical  Specifications  allow  an 
extension  of  25%  to  this  frequency  to 
accommodate  operations  scheduling. 
Therefore,  the  end  of  the  most  limiting 
surveillance  interval,  including  the 
allowable  25%  extension,  for  Limerick 
Unit  1  is  February  19. 1986.  The  next 
shutdown  is  currently  expected  to  start 
on  or  before  May  26. 1986.  The  period  of 
plant  operation  during  the  requested 
extensions,  therefore,  is  a  maximum  of 
96  days.  The  need  for  the  one-time 
extension  in  the  surveillance  interval,  is 
a  consequence  of  the  operation  of 
Limerick,  Unit  1  at  less  than  five  percent 
of  rated  power  for  an  extended  period  of 
time.  This  amendment  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  18. 1986. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission  - 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previosly  evaluated;  or  (3) 
involve  a  significant  reduction  in  a ' 
margin  of  safety. 

The  licensee,  in  its  letter  of  December 
18, 1985,  has  determined  and  the  NRC 
staff  agrees  that  the  proposed 
amendment  will  not:  1]  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previous 
evaluated  because  no  change  in  the 
design  or  accident  analysis  of  an 
instrument  line  break  in  the  FSAR  is 
required.  Moreover,  based  on  the  type  of 
surveillance  extended,  no  significant 
increase  in  the  probability  of  equipment 
failure  is  postulated,  2)  Create  the 
possibility  of  a  new  or  different  kind  of 
accident  fi-om  any  accident  previously 
evaluated  because  this  amendment 
neither  removes  or  adds  any  equipment 
nor  does  it  eliminate  required  tests;  and 
3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because  the  increased 
surveillance  interval  (96-days]  does  not 
significantly  increase  the  possibility  that 
an  undetected  failure  will  occur  in  any 
of  the  related  equipment  covered  by 
these  Technical  Specifications. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  changes 
to  the  Technical  Specifications  involve 
no  significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  of  a  hearing. 
Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

By  January  26, 1986,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
make  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  witihin  the  scope 
of  the  amendment  under  consideration. 
A  petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
woidd  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiratioif  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period. 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
fuial  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  the  opportunity  for  a  hearing 
after  issuance.  The  Commission  expect* 
that  the  need  to  take  this  action  will 
occur  very  infrequenUy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission.  UJS. 
Nuclear  Regulator  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti^eet,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  loll-firee 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
"Hie  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Walter  R.  Butler 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  the  Federal  Registar  notice.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Executive  Legal  Director.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Conner 
and  Wetterhahn,  1747  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20036. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
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absent  a  determination  by  the 
Conunission,  in  the  presiding  officer  or 
the  Atomic  Safety  and  Licensing  Board, 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  speciGed  in  10  CFR 
Z174(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  18, 1965 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  Pottstown. 
Pennsylvania  19464. 

Dated  at  Bethetda,  Maryland,  this  20  day 
of  December  1965. 

For  the  Nuclear  Regulatory  Commission. 

Walter  R.  Butler, 

BWR  Project  Directorate  No.  4  Division  of 
BWR  Liceming. 

[FR  Doc  85-^0409.  Filed  12-24-85: 8:45  am] 


DEPARTMEMT  OF  TRANSPORTATION 

State  of  Maryland,  55  mptt  Speed  UmH 
Compliance  Proceeding  Prehearing 
Conference 

[Docket  No.  43656) 

Served  December  20, 1985 

Notice  is  hereby  given  that  pursuant 
to  the  Order  of  the  Secretary  of 
Transportation  dated  December  9. 1985, 
instituting  the  above-titled  proceeding 
and  the  December  17, 1985  notice  of 
assignment  by  the  Chief  Administrative 
Law  Judge,  a  prehearing  conference  will 
be  held  on  January  9, 1986,  at  10:00  a.m. 
(local  time],  in  Room  5332,  Nassif 
Building.  400  7th  Street,  SW.. 
Washington.  DC.  before  the  imdersigned 
administrative  law  judge. 

In  order  to  facilitate  the  conduct  of  the 
prehearing  conference,  the  State  of 
Maryland  shall  serve  on  the  parties, 
with  two  copies  to  the  judge,  the 
information  and  materials  required  by 
Appendix  A  to  the  Secretary's  order  by 
January  7, 1986.  In  addition,  the  State  of 
Maryland  shall  serve  any  requests  for 
information  from  the  other  parties, 
proposed  stipulations,  if  any,  response 
to  the  Secretary's  order,  and  a  proposed 
procedural  schedule  by  January  7, 1986. 

NHTSA/FHWA  shall  serve  in  the 
parties,  with  two  copies  to  the  judge,  by 
January  7, 1986,  the  following 
information;  (a)  Identify  all  witnesses 
which  NHTSA/FHWA  may  present  at 
the  Hearing;  (b)  for  each  witness 
identified  in  (a)  provide  the  following 


data:  (1)  employer,  (2)  position.  (3) 
education,  and  (4)  expertise;  (c)  submit  a 
summary  of  the  testimony  expected  to 
be  obtained  the  person  named  in  (a);  (d) 
copies  of  all  exhibits  which  NHTSA/ 
FHWA  intends  to  offer  as  evidence  at 
the  hearing  in  this  proceeding.  In 
addition.  NHTSA/FHWA  shall  serve 
any  requests  for  information,  proposed 
stipulations,  if  any,  and  a  proposed 
procedural  schedule  by  January  7, 1986. 

All  parties  should  understand  that 
January  7. 1986.  is  a  delivery  date  and 
not  a  mailing  date. 

Dated  at  Washington.  DC..  December  19, 
1985. 

John  M.  Vittooe, 

Administrative  Law  Judge. 

[FR  Doc.  85-30531  Filed  12-24-85:  8:45  am] 
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Research  and  Special  Programs 
Administration 

National  Hazardous  Materials 
Transportation  Advisory  Committee; 
Advisory  Committee  Renewal 

AOENCV:  Research  and  Special  Programs 
Administration  (RSPA);  Department  of 
Transportation  (DOT). 

ACTION:  Publication  of  advisory 
committee  renewal. 

summary:  The  RSPA  announces  the 
renewal  of  the  National  Hazardous 
Materials  Transportation  Advisory 
Committee  (NHMTAC)  a 
multidiscipHnary  advisory  committee 
created  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  86  Stat. 
720  (FACA)  to  provide  DOT  with  a  non- 
Federal  perspective  on  issues  and 
developments  in  all  aspects  of 
hazardous  materials  transportation.  This 
renewal  is  effective  January  1, 1986  to 
December  31. 1987. 

FOR  FUftTHER  INFORMATION  CONTACT: 

Sherwood  C.  Chu,  Office  of  Hazardous 
Materials  Transportation,  Research  and 
Special  Programs  Administration, 
Washington,  D.C.  20590  (202)  472-2698. 

Authority:  Sec.  325.  Department  of 
Transportation  Act  (49  U.S.C.  325)  and  Sec. 
5(c).  Federal  Advisory  Committee  Act  (5 
U.S.C  10). 

M.  Cynthia  Douglass, 

A  dministrator. 

[FR  Doc.  85-30532  Filed  12-24-85;  8:45  am] 
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VETERANS  ADMINISTRATION 

Veterans  Administration  Wage 
Committee;  Meetings 

The  Veterans  Administration,  in 
.   accordance  with  Pub.  L.  92-463.  gives 
notice  that  meetings  of  the  Veterans 
Administration  Wage  Committee  will  be 
held  on: 

Thursday.  January  16. 1986.  at  2:30  p.m. 
Thursday,  January  30, 1986,  at  2:30  p.in. 
Thursday,  February  13, 1986,  at  2:30  p.m. 
Thursday,  February  27, 1986,  at  2:30  p.m. 
Thursday,  March  13, 1988,  at  2:30  p.m. 
Thursday,  March  27, 1986,  at  2:30  p.m. 

The  meetings  will  be  held  in  Room 
304.  Veterans  Administration  Central 
Office,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420. 

The  Committee's  purpose  is  to  adnse 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  suiyey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  pubhc  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Veterans  Administration  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L  92-463,  as  amended  by  Pub.  L 
94-409,  and  as  cited  in  5  U.S.C. 
552b(c)(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairman  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairman,  Veterans  Administration 
Wage  Committee,  Room  1175,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420. 

Dated:  December  16. 1985. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
'  [FR  Doc.  85-30431  Filed  12-24-85;  8:45  am] 
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NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  December  23,  30, 1985, 
January  6,  and  13, 1986. 

PU^CE:  Commissioners'  Conference  . 
Room.  1717  H  Street,  NW.,  Washington, 
DC. 

status:  Open  and  Closed. 

MATTERS  TO  BE  considered: 
Week  of  December  23        ' 

Tuesday,  December  24 

10:00  a.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed)      •  ;     r 

Week  of  December  30 — ^Tentative 

Thursday,  January  2  ...... 

3:30  p.m. 
Afnrmation  Meeting  (Public  Meeting)  (if 
needed) 


Week  of  January  6— Tentative 

Monday, January 0  \      ,  ,    '■ 

2:00  p.m. 
Discussion  of  Management  Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  ft  6) 

Tuesday,  January  7      ' 

10.-00  a.m. 
Briefing  by  Staff  on  TVA  Corporate  Plan 
(Public  Meeting) 
2:00  p.m. 
Status  Briering  on  Fermi  (Open/Portion 
may  be  closed — Ex.  5  ft  7) 

Wednesday,  January  8 

2:00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Thursday,  January  9 

10:00  a.m. 

BrieHng  by  TVA  on  Corporate  Man  (Public 
Meeting) 
2:00  p.m. 

Briefing  by  Executive  Branch  (Closed — Ex. 

Friday,  January  10 

2:00  p.m. 
Briefing  by  Executive  Branch  (Closed — Ex. 
1)  (Tentative) 

Week  of  January  13 — ^Tentative 

Monday,  January  13 
10:00  a.m. 


Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Millstoae-3  (PubHc~ 
Meeting) 

Tuesday,  January  14 

10:00  a  jn. 
Briefing  by  GPU  On  TMI-2  Cleainip  (Public 
Meeting) 
2:00  p.m. 
Staff  Briefing  on  Integrated  Safety 
Assessment  Pn>9vm(ISAP)  (Public 
Meeting) 

Thursday,  January  16 

2:00  p.m. 
Affirmation  Meeting  (PubUc  Meeting)  (if 
needed) 

Friday,  January  17 

10:00  a.m. 
Discussion  of  Revisions  to  NRC  Sunshine 
Act  Regulations  (Public  Meeting) 

AOomoNAL  inkmmation:  Discussion  of 
Management-Organization  and  Intemal 
Personnel  Matters  (Closed — Ex.  2  ft  6) 
was  held  on  December  18. 
TO  verifv  the  status  of  ifxrwtts 
call:  (Recording)  (202)  634-1498. 

CONTACT  PERSON  PON  HONl 

information:  Julia  Corrado  (202)  834- 

1410. 

Julia  Corrado, 

Office  of  the  Secretary.     "   ' 
December  19. 1985. 

[FR  Doc  85-30566  Filed  12-23-85;  UMB  anj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
(AOL-FRL-2M9-4] 

Assessment  of  Perchloroettiylene  as  a 
Potentially  Toxic  Air  Poliutant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  describes  the 
results  of  EPA's  preliminary  assessment 
of  perchloroethylene 
(tetrachloroethylene,  PERC)  as  a 
potentially  toxic  air  pollutant.  Based  on 
the  health  and  preliminary  risk 
assessment  described  in  today's  notice, 
EPA  now  intends  to  add  PERC  to  the  list 
of  hazardous  air  pollutants  for  which  it 
intends  to  establish  emission  standards 
under  section  112(b)(1)(A)  of  the  CAA. 
The  EPA  will  add  PERC  to  the  list  if 
emission  standards  are  warranted.  The 
EPA  will  decide  whether  to  add  PERC  to 
the  list  only  after  studying  possible 
control  techniques  that  might  be  used  to 
control  emissions  of  PERC  and  after 
further  assessing  public  health  risks. 
This  notice  has  no  effect  on  the 
regulation  of  PERC  as  a  volatile  organic 
compound  in  order  to  attain  the  national 
ambient  air  quality  standards  for  ozone. 
In  addition,  this  notice  does  not 
preclude  any  State  or  local  air  pollution 
control  agency  from  specifically 
regulating  emission  sources  of  PERC. 

Through  this  notice,  the  Agency 
solicits  information  on  the  Notice  of 
Intent  to  List  decision.  The  EPA  also 
solicits  information  on  the  potential 
carcinogencity  of  PERC,  the  potential 
noncarcinogenic  health  effects  of 
exposure  to  PERC,  the  effectiveness  of 
controlling  PERC  emissions  with  control 
equipment,  the  current  level  of  control  of 
PERC  sources,  and  current  PERC 
emission  estimates. 

DATES:  Written  comments  are  to  be 
submitted  by  February  24, 1986. 
ADDRESSES:  Submit  written  materials 
(duplicate  copies  are  preferred]  to: 
Central  Docket  Section  (A-130). 
Environmental  Protection  Agency,  Attn: 
Docket  No.  A-65-03,  401  M  Street  SW., 
Washington,  DC.  The  docket  may  be 
inspected  between  8:00  a.m.  and  4:30 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying. 

Availability  of  Related  Information 

The  final  Health  Assessment 
Document  (HAD)  for  PERC  is  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 


Road,  Springfield.  Virginia  22161.  The 
National  Technical  Information  Service 
number  PB85-249704  should  be  used 
when  ordering.  Paper  copies  of  the  HAD 
are  available  for  $22.94  (price  code  A- 
13),  and  microfiche  copies  are  available 
for  $5.95  (price  code  A-01).  Prices  are 
subject  to  change.  For  further 
information  on  the  availability  of  this 
document,  please  contact:  ORD 
Publications.  CERI-FR,  U.S. 
Environmental  Protection  Agency, 
Cincinnati.  Ohio  45268  (telephone:  513- 
684-7562  commercial/684-7562  FTS). 

The  source  assessment  document  for  r 
PERC  is  also  available  through  the 
National  Technical  Information  Service 
and  can  be  ordered  at  the  address 
provided  above.  The  order  number 
PB85-233518  should  be  included  when 
ordering.  Paper  copies  are  available  for 
$16.95  (price  code  A-07)  and  microfiche 
copies  are  available  for  $5.95  (price  code 
A-01).  For  additional  information  on  the 
source  assessment  document,  please 
contact  Mr.  Robert  Rosensteel 
(telephone  91»-541-5671  commercial/ 
629-5671  FTS). 

The  HAD  was  reviewed  by  the 
Science  Advisory  Board  (SAB),  an 
independent  group  of  recognized 
scientists  and  technical  experts  that 
provide  advice  and  critical  review  of 
scientific  issues  to  the  Administrator. 
The  SAB  comments  are  available  from 
the  SAB  office  (contact  Cheryl  Bentley, 
A-IOIF,  U.S.  EPA.  401  M  Street  SW.. 
Washington,  DC-20460;  phone  202-382- 
2560  commercial/382-2560  FTS). 
Transcripts  of  the  SAB  meetings  are 
available  for  inspection  and  copying 
from  the  U.S.  Environmental  Pnstection 
Agency.  Committee  Management  Staff. 
For  additional  information,  please 
contact  Janet  Workcuff,  PM  213,  Room 
M2515,  401  M  Street  SW.,  Washington, 
DC  20460  (telephone  202-382-4036 
commercial/382-5p36  FTS). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Schell,  Pollutant  Assessment 
Branch  (MD-12),  Strategies  and  Air 
Standards  Division,  U.S.  Enviroiunental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711  (telephone 
919-541-5645  commercial/629-5645 
FTS). 

SUPPLEMENTARY  INFORMATION!  . 
Background 

PERC  is  widely  used  as  a  solvent  in 
dry  cleaning  and  metal  degreasing 
operations  and  as  an  intermediate  in 
chlorofluorocarbon  (CFC)  production.  In 
essentially  every  case  of  solvent  use, 
much  of  the  PERC  employed  (93-100%) 
is  lost  to  the  atmosphere  through 
volatilization,  with  the  remainder  to 
incineration  or  solid  waste  disposal  or 
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released  to  ground  and  surface  waters. 
Some  of  the  PERC  released  to  disposal 
systems  or  water  bodies  may  volatilize 
and  ultimately  be  released  to  the 
atmosphere. 

In  the  atmosphere,  PERC  undergoes 
slow  photochemical  degradation  to  the 
extent  that  its  estimated  lifetime  is 
measured  in  months,  although  it  is 
appreciably  less  than  1  year,  and  little 
PERC  is  expected  to  be  conveyed  to  the 
stratosphere.  Because  of  the  reduced 
solar  energy  in  winter  and  seasonal 
variations  in  hydroxy!  radical 
concentration,  PERC  levels  in  ambient 
air  are  expected  to  be  higher  in  winter 
than  in  summer,  with  a  considerable 
daily  fluctuation. 

The  estimated  northern  hemisphere 
average  background  concentration  is  40 
parts  per  trillion  (ppt),  with  urban 
concentrations  about  30  times  the 
background  level.  The  hydroxyl  radical- 
initiated  decomposition  products 
include  dichloroacetyl  chloride  and 
phosgene. 

PERC  has  chemical  and  physical 
properties  which  make  it  the  most 
desirable  solvent  available  for  the  dry 
cleaning  of  fabrics.  There  are  no  known 
substitutes  available  which  combine  the 
low  fire  hazard,  the  desirable  solvent 
properties  and  the  low  acute  toxicity  of 
PERC.  Epoxides  and  other  stabilizers 
are  commonly  added  to  PERC  to 
decrease  its  decomposition  when 
exposed  to  light.  About  51  percent  of 
PERC  production  is  used  in  dry  cleaning 
establishments,  15  percent  is  used  in 
metal  degreasing  operations  and  34 
percent  as  a  chemical  intermediate  and 
in  miscellaneous  processes.  Production 
of  PERC  in  1978  was  estimated  as 
320,000  megagrams  per  year  (Mg/yr). 
with  production  in  1983  estimated  as 
249,000  Mg/yr.  A  summary  of  PERC  uses 
and  source  emissions  is  provided  in 
Table  1. 

In  January  1984.  the  Office  of 
Research  and  Development's  Office  of 
Health  and  Environmental  Assessment 
(OHEA)  published  a  draft  of  the  Health 
Assessment  Document  for 
Perchloroethylene  (HAD).  This 
document  was  reviewed  by  the  Science 
Advisory  Board  (SAB)  in  May  1984,  with 
a  final  letter  forwarding  comments  by 
SAB  on  the  HAD  sent  to  the 
Administrator,  in  January  1950.  The  final 
Health  Assessment  Document  for 
Perchlorothylene,  which  incorporates 
comments  and  changes  requested  by  the 
SAB,  was  printed  in  July  1985. 

Since  review  and  publication  of  the 
HAD,  a  new  National  Toxicology 
Program  (NTP)  study  has  been  audited 
and  the  results  validated  by  the  NTT      • 
Board  of  Scientific  Counselors.  This 
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positive  inhalation  study  in  mice  und 
rats  has  demonstrated  a  carcinogenic 
potential  due  to  inhalation  of  PERC  in 
both  sexes  of  mice  and  in  male  rats,  thus 
increasing  the  confidence  that  PERC  is 
carcinogenic.  This  NTP  study,  in 
conjunction  with  the  health  ejects 
information  summarized  in  the  HAD, 
has  resulted  in  this  Notice  of  Intent  to 
List. 

Adverse  Health  Effects 

A  number  of  studies  have  been 
conducted  to  assess  the  health  effects 
resulting  from  exposure  to 
perchloroethylene.  The  key  studies  have 
been  compiled,  reviewed  and  evaluated 
in  the  Health  Assessment  Document  for 
Perchloroethylene  (EPA,  1985b). 

Although  ingestion  of  drinking  water 
contaminated  by  PERC  is  one  source  of 
exposure,  inhalation  is  the  principal 
route  of  concern  by  which  PERC  enters 
the  body.  During  inhalation,  PERC  is 
absorbed  by  the  blood  and  distributed 
throughout  the  body.  There  is  evidence 
that  PERC  will  partition  selectively  into 
lipid-rich  tissues  with  chronic  or  long- 
term  exposure  until  steady-slate  is 
attained.  Most  inhaled  PERC  is  excreted 
via  the  lungs  in  unchanged  form,  with 
less  that  2  percent  of  the  absorbed  PERC 
excreted  in  a  metabolized  form. 

Epoxides  and  other  stabilizers  are 
commonly  used  in  commercial 
formulations  of  PERC,  although  many 
studies  on  the  adverse  health  effects  of 
exposure  to  PERC.  and  in  particular  the 
studies  on  which  the  Notice  of  Intent  to 
List  is  based,  have  used  the  compound 
in  a  purified  form. 

Excluding  carcinogenicity  as  an 
enpoint.  toxicity  testing  in  experimental 
animals,  coupled  with  limited  human 
data  derived  principally  from 
overexposure  situations,  suggests  that 
long  term  exposure  of  humans  to  typical 
environmental  levels  of  PERC  is  not 
likely  to  present  a  discernible  health 
hazard. 

Table  1.— Summary  of  Perchloroethylene 
Uses  and  Source  Emissions  * 


Sowca  category 


Production.. _- — _ ..:— 

Dry  Cleanmg !_: : 

Metal  Oegrauing 

Pubkcfy.Qwned  Tfeatme»it  Wortis  — . 

Chemical  Plants — •• 

CFC  Produdbon 

Drinking  Water  Treatment  FaciMiet- 
Miscellaneous' ~. 

Total.....,-....; — r — 


Use 
(per- 
cent) 


'N/A 

51 

15 

N/A 

N/A 

25 

N/A 

9 


100 


sions  to 

U.& 
atrnos- 
phere 
(Mg/yr) 


50 

115.000 

32.600 

2.000 

245 

34 

40 

20.600 


171.169 


tor  1983  (EPA.  tSSSa). 


•Based  on  I 

» Not  applfcatfe.  __^     , 

'  Includes  uae  in  paints  and  ooatmgs.  adhesive  lormola- 
boru,  and  gaoa«al  aolvent  u«*. 


Decrements  in  task  perfonnance  and 
coordination  are  the  iint  gross  signs  of 
central  nervous  system  (CNS) 
depression  and  behavioral  alterations 
observed  in  controlled  human  studies  in 
which  individuals  were  exposed  to 
about  100  ppm  for  up  to  7  hours.  More 
sensitive  tests,  however,  would  have  to 
be  performed  to  determine  if  PERC 
affects  the  nervous  system  at  even 
lower  concentrations. 

Evidence  in  rodent  species  suggests 
that  PERC  has  the  potential  to  cause 
liver  damage  with  acute  prolonged 
exposure  at  levels  that,  in  humans, 
would  cause  only  slight  CNS  depression. 
However,  there  are  insufTicienf  data  to 
estimate  the  lowest  levels  of  PERC  that 
are  associated  with  adverse  effects  upon 
the  liver  in  humans. 

The  lowest  observed  adverse  effect 
level  (LOAEL),  based  on  reversible,  mild 
CNS  dysfunction  (i.e.  headaches, 
sleepiness),  is  about  100  ppm  for  a 
several-hour  exposure  period.  However, 
the  LOAEL  may  not  characterize  a  level 
of  exposure  protective  of  human  health 
when  one  considers  that  intermittent  or 
prolonged  exposure  of  animals  to  PERC 
has  been  observed  to  result  in  more 
severe  effects,  such  as  liver  and  kidney 
damage,  at  concentrations  near  200  ppm. 
It  should  be  noted  that  acute  liver 
damage  in  humans  is  generally 
associated  with  short-term  exposures 
greatly  in  excess  of  100  ppm. 

The  mammalian  animal  tests 
performed  to  date  do  not  indicate  any 
signiHcant  teratogenic  potential  of  PERC 
in  the  species  tested.  The  anatomical 
effects  observed  reflect  delayed  fetal 
development  and  can  be  considered 
reversible.  It  is  important  to  note, 
however,  that  the  reversible  nature  of  an 
embryonic/ fetal  effect  in  one  species 
might,  in  another  species,  be  manifested 
in  a  more  serious  an  irreversible 
manner.  At  the  current  time,  the 
teratogenic  potential  of  PERC  for 
humans  must  be  considered  unknown. 

PERC  itself  has  not  been  clearly 
shown  to  be  a  mutagen.  Certain 
commercial  and  technical  preparations 
have  elicited  positive  responses  in  some 
test  systems,  although  the  responses 
were  generally  weak,  and  eliciting  them 
required  rather  high  toxic 
concentrations  of  PERC.  No  dose- 
response  relationships  were  established 
in  these  studies.  The  position  fmdings 
may  be  explained  by  the  presence  of 
mutagenic  contaminants  and/or  added 
stablizers.  Highly  purified  PERC  has 
only  been  evaluated  in  the  Ames/ 
Salmonella  test,  where  negative  results 
were  obtained. 

Although  PERC  itself  has  not  been 
shown  to  be  mutagenic,  it  should  be 
emphasized  that  the  negative  results  are 


not  wholly  unequivocaL  Appropriate 
concurrent  controls,  adequate  sample 
sizes,  and  exposure  conditions  were 
sometimes  not  used,  and  in  some  cases 
the  available  data  are  not  sufficient  to 
determine  whether  an  adequate  test  was 
conducted.  Thus,  in  conclusion, 
inadequate  information  exists  to 
warrant  a  provisional  classiflcatioo  of 
PERC  either  as  nonmutagenic  or 
mutagenic.  If  PERC  is  a  mutagen,  the 
evidence  available  thus  far  indicates 
that  it  is  only  weakly  so. 

The  SAB  reviewed  an  evaluated  the 
data  in  the  draft  HAD  on  the 
carcinogenic  potential  of  PBIQ  Using 
the  criteria  of  the  International  Aj^ency 
for  Research  on  Cancer  (LARC).  the 
HAD  concluded  that  the  chemical 
cannot  be  classified  as  to  its 
carcinogenicity  for  humans  (lARC 
Category  3).  although  there  was  enoo^ 
concern  about  the  data  to  suggest  that 
the  classification  was  approaching  lARC 
category  ZB  (i.e.  a  probable  human 
carcinogen  for  humans).  The  SAB 
agreed  with  the  Category  3 
classification,  with  one  memba 
expressing  the  opinion  that  the  PlikC 
classification  cxiuld  be  considered  to  be 
in  LARC  Category  2B,  as  weD  as  in  lARC 
category  3. 

While  the  SAB  were  deliberating  tbeir 
conclusions,  EPA  completed  and 
published  for  review  proposed 
Guidelines  for  Carcinogen  Assessment 
The  EPA  announced  at  that  time  that  the 
Agency  would  use  these  guidelines  as 
interim  measures.  The  proposed 
Guidelines  for  Carcinogen  Assessment 
have  now  been  favorably  reviewed  by 
the  SAB.  with  the  fmal  HAD  indicating 
that  PERC  is  classified  under  the  EPA 
guidelines  as  a  possible  human 
carcinogen  (Group  C). 

Since  publication  of  the  final  HAD,  a 
new  NTP  inhalation  study  on  mice  and 
rats  has  been  reported,  showing  a 
significant  increase  in  the  incidence  of 
liver  tumors  in  both  sexes  of  B6C3F1 
mice  and  an  elevation  in  the  incidence 
of  mononuclear  cell  leukemia  and 
kidney  tumors  in  male  F344/N  rats.  The 
NTP  Board  of  Scientific  Counselors  Peer 
Review  Panel  concluded  that  this  study 
demonstrated  clear  evidence  of 
carcinogenicity  in  male  and  female  mice 
and  in  male  rats,  and  some  evidence  of 
carcinogenicity  in  female  rats.  This 
study  impacts  the  carcinogenicity 
assessment  for  PERC  in  that  it  provides 
the  first  evidence  of  a  positive 
carcinogenic  response  in  rats,  the  first 
positive  inhalation  response,  and 
increased  confidence  about  PERCs 
carcinogenic  potential  The 
carcinogenicity  data  base  for  PERC  is 
being  reevaluated,  with  a  high  likelihood 


BEST  COPY  AVAILABLE 


•imiiwi"' 


52882 


I  •  1 

Federal  Register  /  Vol.  50.  No.  248  /  Thursday.  December  26.  1985  /  Proposed  Rules 


that  it  will  be  considered  a  probable 
human  carcinogen  under  the  new  EPA 
guidelines  (Anderson.  1985).  The  Agency 
is  preparing  an  addendum  to  the  HAD 
that  incorporates  the  results  of  this  NTP 
study.  The  addendum  is  scheduled  for 
completion  in  1986.  and  it  will  be 
reviewed  by  the  SAB  prior  to  a  listing 
decision. 

Finally,  an  ongoing  epidemiological 
study  of  dry  cleaning  workers  exposed 
Jo  PERC  for  at  least  one  year  prior  to 
1960  is  being  conducted  by  the  National 
Institute  of  Occupation  Safety  and 
Health  (NIOSH).  Preliminary  results 
indicate  a  statistically  significant 
increase  in  mortality  due  to  urinary  tract 
cancer  for  all  dry  cleaning  workers 
included  in  the  study,  but  in  the  group 
only  exposed  to  PERC  (600  out  of  1,600). 
no  urinary  tract  cancer  deaths  were 
found.  However,  incomplete  work 
history  data  do  not  allow  the  drawing  of 
a  conclusion  about  the  role  of  PERC  in 
the  increased  mortality.  This  study  is 
undergoing  further  analysis,  and  results 
are  expected  in  the  near  future. 

Risks  to  Public  Health 

Estimates  of  human  exposure  to 
atmospheric  PERC  emitted  from  all  point 
sources  identified  in  the  source 
assessment  document  (EPA,  1985a)  have 
been  calculated  using  the  Human 
Exposure  Model  (HEM). 

For  area  sources  such  as  the 
commercial  dry  cleaning,  metal 
degreasing,  publicly-owned  treatment 
works  (POTWs)  and  miscellaneous 
source  categories,  it  was  necessary  to 
use  a  dispersion  algorithm  with  assigns 
emissions  to  an  area  rather  than  to  a 
point  to  estimate  emissions  and 
exposures.  This  area  source 
methodology  was  used  because  these 
emission  sources  are  too  numerous  to 
model  individually  and  some  of  the 
information  required  to  model  them  as 
point  sources  was  unavailable.  In  the 
area  source  methodology,  the  quantity 
of  emissions  assigned  to  an  area  is 
proportional  to  the  population  density  of 
that  area,  with  certain  assumptions 
permitting  calculation  of  the  maximum 
individual  and  annual  incidence  cancer 
risk  estimates.  The  maximum  individual 
risks  for  some  of  the  area  source 
categories  may  be  underestimated 
because  the  model  treats  these  sources 
as  diffuse  area  sources  although  metal 
degreasing.  dry  cleaning,  and  POTWs 
may  be  large  enough  to  be  considered 
point  sources.  Emissions  from  these 
sources  may  result  in  higher 
concentrations,  greater  exposures  and 
greater  individual  risks  to  individuals 
living  near  these  sources  than  is 
predicted  by  the  area  source 
methodology.  Since  the  location  of  the 


population  with  the  maximum  individual 
risk  from  each  area  source  category  is 
not  certain,  the  Agency  feels  it  is 
appropriate  to  identify  the  maximum 
individual  risk  estimate  for  each  source 
category  rather  than  to  sum  these  risk 
estimates. 

The  upper-bound  incremental  unit  risk 
estimate  for  air  was  derived  from  the 
geometric  mean  of  results  from 
inhalation  bioassay  data  on 
hepatocellular  carcinomas  and 
hepatocellular  adenomas  in  male  and 
female  B6C3F1  mice  and  on 
mononuclear  cell  leukemia  in  male  and 
female  F344/N  rats  (NTP,  1985; 
Anderson.  1985a;  Anderson.  1985b).  The 
unit  risk  factor  is  an  estimate  of  the 
additional  probability  that  an  individual 
will  die  from  cancer  resulting  from 
continuous  exposure  to  1  microgram  of 
PERC  per  cubic  meter  of  inspired  air 
(assuming  a  70-year  life-span).  The 
upper-bound  nature  of  the  unit  risk 
estimate  is  such  that  the  true  risk  is  not 
likely  to  exceed  this  value  and  may  be 
lower.  Using  the  unit  risk  estimate  for 
air  (5.8  x  lO'').  the  aggregate  risk  of 
cancer  due  to  exposure  to  PERC  for 
persons  living  within  50  kilometers  of 
production  sites,  chemical  plants, 
industrial  dry  cleaning  facilities  or 
drinking  water  treatment  facilities  and 
resulting  from  emissions  from  metal 
degreasing.  commercial  dry  cleaning 
facilities,  publicly-owned  treatment  or 
miscellaneous  solvent  uses,  is  5.3  cases 
of  cancer  per  year  (Table  2).  The  highest 
individual  risk  estimate  (defined  as  the 
additional  risk  of  cancer  to  an 
individual  continuously  exposed  to  the 
highest  modeled  ambient  concentration 
for  a  70-year  lifespan),  is  1.5  x  10"*.  The 
new  unit  risk  number  incorporating  the 
results  of  the  new  NTP  study  will  be 
published  in  the  addendum  to  the  HAD. 
This  analysis  does  not  address  potential 
risks  associated  with  exposure  via  other 
media  (i.e.,  food  or  water),  the  risks 
associated  with  exposure  to  background 
concentrations  of  PERC.  or  the 
summation  of  maximum  individual  risks 
for  individuals  exposed  to  emissions 
from  area  sources. 

A  study  to  estimate  the  cancer 
incidence  rate  resulting  from  exposure 
to  PERC  and  other  chemicals  has  been 
reported  by  Hunt  et  al.  (1984).  In  the 
Hunt  study  estimates  of  national  cancer 
incidence  rates  and  maximum  individual 
risk  were  calculated  on  the  basis  of 
limited  urban  and  rural  ambient 
concentrations  of  PERC.  Using  the  Hunt 
technique  and  the  most  recent  unit  risk 
an  aggregate  cancer  incidence  of  8.7 
cases  per  year  and  a  maximum 
individual  risk  of  1.5X10"  *were 
calculated.  These  estimates  compare 


favorably  with  modeling  results 
presented  above. 

Risks  to  workers  in  facilities 
manufacturing  or  using  PERC  have  not 
been  estimated.  However,  if  emission 
controls  were  applied  to  degreasers  then 
it  is  likely  that  worker  exposure  to  PERC 
will  be  reduced. 

Current  modeling  information 
suggests  that  noncarcinogenic  adverse 
health  effects  (i.e.,  central  nervous 
system  dysfunction)  due  to  short-term 
concentrations  may  occur  in  the  vicinity 
of  some  production  facilities.  Using  a 
worst-case  modeling  scenario,  fenceline 
(200  m  from  emission  point) 
concentrations  have  been  estimated  at' 
13  ppm  for  an  8-hour  averaging  time  and 
410  ppm  for  a  IS-minute  averaging  time. 
The  Occupational  Safety  and  Health 
Administration  (OSHA)  8-hour 
Permissible  Exposure  Limit  (PEL)  is  100 
ppm,  and  the  lowest  observed 
noncarcinogenic  adverse  health  effects 
level  is  also  about  100  ppm  for  an 
exposure  period  of  20  to  30  minutes.  The 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH)  has 
recommended  that  the  8-hour  Threshold 
Limit  Value  of  100  ppm  be  reduced  to  50 
ppm.  In  order  to  determine  the  extent  to 
which  modeled  concentrations  and 
potential  health  effects  might  occur,  it 
will  be  necessary  to  examine  the 
sources  in  much  more  detail  along  with 
the  distribution  of  populations  in  the 
vicinity  of  facilities  that  emit  PERC. 
Given  the  uncertainties  of  the  present 
analysis,  it  is  difficult  to  estimate  the 
extent  to  which  short-term  emission  of 
PERC  pose  risks  to  public  health.  As  the 
Agency  moves  forward  toward  a 
decison  on  the  listing  of  PERC,  efforts  to 
refine  this  analysis  and  characterize  the 
risk  to  populations  from  short-term 
exposures  will  be  performed. 

There  are  a  number  of  assumptions 
underlying  these  estimates  that  can 
yield  either  over  or  underestimates  of 
the  risk  posed  by  PERC.  Further  study 
and  assessment  will  not  likely  narrow 
the  uncertainties  associated  with  some 
of  the  inputs  to  the  risk  assessment  or 
yield  an  improvement  in  some  of  these 
assumptions  (e.g.,  the  carcinogenic 
potency  of  a  chemical  estimated  through 
the  use  of  a  mathematical  model  for 
extrapolating  animal  studies  to  the  much 
lower  concentrations  present  in  the 
ambient  air).  There  are  other  inputs  to 
the  risk  estimates  that  are  very  , 

preliminary  at  the  current  stage  of 
assessment  and  that  will  be 
substantially  refined  through  further 
study.  The  primary  example  of  this  is 
the  source  information:  number  and 
types  of  sources,  their  locations, 
emission  rates,  stack  parameters. 
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variability  of  emissions,  etc.  Current 
source  information  is  based  on 
engineering  estimates,  data  obtained 
under  section  114  of  the  Clean  Air  Act, 
and  other  readily  available  information 
in  the  literature.  This  information,  in 
many  cases,  will  be  improved  through 
plant  visits  and  source  tests.  The 
Agency  has  concluded  that  the 
preliminary  risk  estimates  presented 
here  are  sufficient  to  warrant  further 
study  for  possible  regulation.  The 
Agency  will  improve  these  estimates, 
particularly  with  respect  to  emissions 
and  exposure,  before  making  a  final 
decision  on  whether  to  add  PERC  to  the 
list  under  section  112. 

Table  2.— Health  Risk  Estimates  for 
Perchloroethvlene  Source  Categories 


AntHia.. 

Manmum 

.    Source  category 

inci- 

individual 

dence 

risk' 

Metal  degreasmg  * 

1.2 

3.4^10  =■ 

IfxJusinal  dry  deaners 

0.37 

7.5x10  » 

Commercial  *y  cleaners ' 

3.2 

1.5x10  ' 

Publicty -owned  treatment  miorlis'^ 

0052 

2.2x10  • 

Production  facilities 

0005L 

6  5  K  10  ' 

Chemical  plants 

0.0019 

4  7<10  • 

Drinking  water  treatment  lacilities 

0.0001 

6^x10  ' 

Miscellaneous ' ' 

054 

2.3  <  10  •- 

Total  all  sources 

53 

•  The  maximum  mdnndual  risk  estimates  do  not  include  the 
summation  of  nsks  lor  individuals  exposed  to  emissions  from 
area  sources,  thus  tnese  risk  estimales  are  likely  to  under- 
state the  nsks  to  the  most  exposed  individuals 

'  Area  sources 

'  Includes  non-mdustnal  commercial  and  coin-operated  la- 
ciklies 

"  Includes  use  m  paints  and  coalings,  adhesive  lormula- 
tions.  and  general  solvent  use 

Statement  of  Intent 

Section  112(b)(1)(A)  of  the  CAA 
defines  hazardous  air  pollutants  as  air 
pollutants  that  contribute  to  mortality  or 
serious  irreversible,  or  incapacitating 
reversible,  illness.  Section  112(b)(1)(A) 
provides  that  the  Administrator  shall 
maintain  "...  a  list  which  includes 
each  hazardous  air  pollutant  for  which 
heJnlends  to  establish  an  emission 
standard  under  this  section."  In  deciding 
whether  to  establish  such  emission 
standards  for  carcinogens,  EPA 
considers  both  public  health  risks  and 
the  feasibility  and  reasonableness  of 
control  techniques  (e.g.,  49  FR  23522, 
23498,  23558  (June  6, 1984)  (emission 
standards  for  benzene)). 

Based  on  the  health  and  preliminary 
risk  assessment  described  in  today  s 
notice,  EPA  now  intends  to  add  PERC  to 
the  section  112(b)(1)(A)  list.  EPA  will 
decide  whether  to  add  PERC  to  the  list 
only  after  studying  possible  techniques 
that  might  be  used  to  control  emissions 
of  PERC  and  after  further  improving  the 
assessment  of  the  public  health  risks. 
EPA  will  add  PERC  to  the  list  if 
emission  standards  are  warranted.  EPA 
will  publish  this  decision  in  the  Federal 

Register.  .    ,      j 

If  standards  are  not  warranted  under 


section  112  of  the  Clean  Air  Act,  the 
Agency  will  consider  othier  options  as 
described  in  EPA's  report  "A  Strategy  to 
Reduce  Public  Health  Risks  from  Air 
Toxics,"  June  1985.  For  example,  in  that 
strategy  EPA  described  other 
approaches  for  dealing  with  routine 
releases  of  toxic  air  pollutants  from 
stationary  sources  such  as  working  with 
State  or  local  air  pollution  control 
agencies  to  address  problems  that  do 
not  warrant  federal  regulatory  action 
but  which  account  for  elevated  risks  in 
some  areas. 

Standards  Development  Process 

The  following  discussion  has  been 
prepared  to  provide  the  reader  with  an 
explanation  of  the  standards 
development  process  and  the  timing  of 
the  process.  The  standards  development 
process  involves  two  phases,  each 
taking  about  two  years.  The  first  phase 
is  the  identification  of  the  emission 
sources  and  the  need  and  ability  to 
control  those  sources.  The  second  phase 
involves  Agency  decisionmaking  and 
public  review  prior  to  a  final  action. 

During  the  first  phase,  EPA  identifies 
the  sources  that  are  significant  emitters 
of  the  pollutant  and  the  specific 
emission  points  within  each  source  and 
then  determines  the  quantities  of 
pollution  emitted,  the  alternative  control 
systems  available,  and  their  cost  and 
effectiveness  in  reducing  emissions  and 
associated  public  health  risks.  A  set  of 
alternative  regulations  is  developed  and 
the  environmental,  economic,  energy, 
and  public  health  risks  are  evaluated. 

The  first  phase  requires  investigation 
of  the  many  different  ways  in  which  a 
candidate  pollutant  can  be  emitted  and 
controlled.  As  indicated  earlier,  PERC  is 
emitted  from  production  and  chemical 
plant  use  of  PERC,  from  metal 
degreasing  and  dry  cleaning  uses,  from 
drinking  water  treatment  facilities,  from 
publicly-owned  treatment  works,  and 
from  miscellaneous  uses  in  paints  and 
coatings,  adhesive  formulations,  and 
general  solvent  use.  Within  a  source 
category  there  is  wide  variation  in 
designs,  sizes,  and  processes.  This 
variation  affects  the  emission  rates,  the 
public  health  risks,  and  the  cost  and 
controllability  of  the  pollutant. 
Assessment  of  source  emissions  and 
controls  is  further  complicated  by  the 
fact  that  emissions  are  not  necessarily 
contained  in  slacks  or  ducts  (i.e.,  some 
are  fugitive  emissions)  and  emission  test 
programs  are  technically  difficult  and 
costly. 

The  decisionmaking  and  review  phase 
involves  a  series  of  EPA  internal  and 
external  activities.  Prior  to  publication 
of  proposed  rules,  the  Agency  reviews 
all  of  the  technical,  cost,  and  exposure/ 


risk  data  and  makes  decisions  on  the 
level  of  standards.  The  data  and 
conclusions  are  reviewed  publicly  by  an 
independent  technical  advisory 
committee.  The  standard  is  proposed  for 
public  comment.  The  comment  period  is 
open  a  minimum  of  two  fnonths  and  a 
public  hearing  is  held,  if  requested. 
Following  the  comment  period.  Agency 
technical  staff  review  the  comments  and 
resolve  technical  issues,  an  activity  that 
often  requires  obtaining  and  analyzing 
new  data. 

Miscellaneous 

PERC  is  currently  listed  as  a 
hazardous  substance  under  section 
101(14)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA).  Under 
section  101(14)  of  CERCLA,  Reportable 
Quantities  (RQs)  are  established  for 
substances  specified  in  the  CERCLA.  as 
well  as  substances  listed  or  designated 
under  certain  sections  of  the  Clean 
Water  Act.  the  Resource  Conservation 
and  Recovery  Act.  the  CAA  (section 
112)  and  the  Toxic  Substances  Control 
Act  (50  FR  13456:  April  4, 1985).  Section 
103(a)  of  the  CERCLA  requires  any 
release  of  PERC  to  the  environment 
(including  the  air)  that  is  equal  to  or 
greater  than  one  pound  in  any  24-hour 
period  must  be  reported  to  the  National 
Response  Center  (NRC)  (Telephone  800- 
424-8802  or  202^26-2675  for  the 
Washington  DC,  metropolitan  area).  The 
current  RQ  for  PERC  does  not  reflect 
consideration  of  its  potential  as  a 
human  carcinogen  and  is  currently 
under  review  by  the  Agency.  Since 
PERC  is  already  listed  under  section 
101(14)  of  the  CERCLA,  a  decision  to  list 
PERC  under  section  112  of  the  CAA 
would  not  pose  any  additional  reporting 
requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  this  action  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  is  not  major 
because  it  imposes  no  additional 
regulatory  requirements  on  States  or 
sources.  This  proposal  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  Any  written 
comments  from  OMB  and  any  written 
EPA  responses  are  available  in  the 
docket.  Pursuant  to  5  U.S.C.  605(6),  I 
hereby  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  no  new 
requirements.  This  action  does  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980. 
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List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control.  Asbestos, 
Beryllium.  Hazardous  materials. 
Mercury,  Vinyl  chloride. 

Dated:  December  14, 1965. 
Lee  M.  Tlmnias. 

Administrator. 

PART  61— {  AMENDED] 

40  CFR  Part  61  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

AudMiity:  42  U.S.C  7401,  7412.  7414.  7416 
and  7601. 

2.  Section  61.01  paragraph  (b)  is 
amended  by  adding  the  following  entry 
in  the  alphabetized  list  of  substances. 

$61.01    Lists  of  poNutants  and  appNcabNHy 
of  Part  61. 


(b)  *  *  * 

Perchloroethylene  (50  FR  [Page 
number];  December  26. 1985.) 


|FR  Doc.  85-302S2  Filed  12-24-85:  8:45  ana) 
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Part  III 

Department  of  the 
Interior  ^ 

Fish  and  Wildlife  Service 

50  CFR  Parts  10,  13,  and  14 
Wildlife  Import/Export  Fees;  Inspection 
Fees  Whenever  Wildlife  Is  Imported  Into 
or  Exported  From  the  United  States  by 
Persons  Engaged  in  Business  as  an 
Importer  or  Exporter  of  Wildlife;  Final  Rule 
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DEPAfmiENT  OF  THE  INTERIOR 

Fish  and  WNdlif*  Service 

50  CFR  Parts  10, 13  and  14 

Wildlife  import/Export  Ucense  Fees; 
Inspection  Fees  Wt)enever  Wildlife  Is 
Imported  Into  or  Exported  From  the 
United  States  by  Persons  Engaged  in 
Business  as  an  Importer  or  Exporter  of 
Wildlife 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  amends  its 
regulations  relating  to  the  import  and 
export  of  wildlife.  The  license  fee  for  a 
wildlife  import/export  license  is 
increased  from  S50  to  $250;  only  persons 
who  import  or  export  more  than  $25,000 
worth  of  wildlife  in  one  year  require  a 
license.  The  license  term  is  changed 
from  2  years  to  1  year.  A  new  $25 
inspection  fee  is  charged  for  each 
commercial  wildlife  shipment  imported 
into  or  exported  from  the  U.S.  by  any 
licensee.  Holders  of  the  new  $250 
license  will  not  pay  inspection  fees  for 
the  Hrst  Hve  shipments  under  such 
license.  Non-licensees  who  import  or 
export  wildlife  pay  no  inspection  fees 
except  for  inspections  at  a  non- 
designated  port  or  at  special  hours  or 
locations,  where  charges  are  for 
expenses  to  accomodate  the  inspection 
request. 

These  "user"  fees  are  authorized  by 
both  the  Endangered  Species  Act  of  1973 
and  general  statutory  authority 
permitting  Federal  agencies  to  charge 
fees,  and  are  charges  collected  from 
recipients  of  Service-regulated  benefits 
or  services  that  are  supplied  to  them 
upon  request.  Recipients  reimburse  the 
Service  for  expenses  incurred  to  provide 
beneHts  or  services,  including  the  costs 
to  maintain  the  regulatory  system  under 
which  the  services  are  delivered. 
EFFECTIVE  DATE:  February  24, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  King.  Division  of  Law 
Enforcement,  Fish  and  Wildlife  Service, 
U.S.  Department  of  the  Interior.  P.O.  Box 
28006,  Washington,  D.C.  20005 
telephone:  (202)  343-9242. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Fish  and  Wildlife  Service 
(Service)  enforces  a  variety  of  statutes 
and  implementing  regulations  relating  to 
the  conservation  of  wildlife. 

Some  of  the  statutes  and  regulations 
apply  only  to  specific  species  of  wildlife, 
while  others  are  of  general  applicability. 
Some  are  primarily  domestic  in  thrust, 
while  others  result  from  obligations 


imposed  upon  the  United  States  as  a 
result  of  various  international  treaties  or 
agreements  concerning  conservation  of 
wildlife. 

Among  those  treaties  and  statutes  are 
the  Convention  of  International  T^de  in 
Endangered  Species  of  Wild  Fauna  and 
Flora,  the  Endangered  Species  Act  of 
1973.  as  amended,  16  U.S.C.  1531-1545, 
and  the  Lacey  Act  Amendments  of 
1981,16  U.S.C.  3371-3378.  Based  upon  the 
law  and  regulations,  the  Service 
regulates  with  varying  emphases  the 
importation,  exportation,  and 
transportation  of  wildlife  species. 

Pursuant  to  its  statutory  authority  and 
responsibility  to  regulate  the 
importation,  exportation  and 
transportation  of  wildlife,  the  Service 
has  instituted  an  inspection  program  for 
shipments  of  wildlife  imported  into  and 
exported  from  the  United  States.  By 
regulation,  except  for  shipments  under 
special  permit  or  exempted  by 
regulation,  all  wildlife  imported  into  or 
exported  from  the  United  States,  must 
be  imported  or  exported  through  ports 
designated  for  that  purpose  (50  CFR 
14.11-14.12. 14.19)  to  enable 
representatives  of  the  Service  to  inspect 
the  shipments  to  ensure  compliance 
with  requirements  of  the  law  and 
regulations  concerning  those  shipments. 
The  inspection  system  is  necessary  to 
monitor  effectively  within  a 
comprehensive  system  of  regulation  of 
domestic  and  foreign  wildlife  trade  and 
to  intercept  and  interdict  illegal 
importations  and  exportations  of 
wildlife. 

Historically,  the  inspection  services 
provided  to  persons  importing  or 
exporting  wildlife  by  the  Service  were 
rendered  without  assessment  of  fee  or 
cost.  As  part  of  its  inspection  program 
implementing  the  laws  governing 
importation,  exportation,  and 
transportation  of  wildlife,  the  Service 
required  persons  engaged  in  business  as 
importers  or  exporters  of  wildlife,  with 
limited  exceptions,  to  obtain  a  wildlife 
import/export  license  issued  by  the 
Service  (50  CFR  4.91-14.93)  and  to 
comply  with  requirements  concerning 
reporting  and  documenting  the  business 
uses  of  wildlife.  This  requirement  went 
into  effect  January  1, 1981  (45  FR  56668). 

In  furtherance  of  its  wildlife 
inspection  responsibility,  the  Service 
has  assigned  uniformed  wildlife 
inspectors  at  designated,  border  and 
special  ports  identified  by  the 
regulations  as  wildlife  ports-of-entry. 
The  Service  also  relies  upon  information 
and  assistance  from  inspectors  of  the 
Department  of  Agriculture  and  of  the 
Customs  Service  who  have  related 
duties  to  inspect  imports  and  exports 
under  their  agency  missions.  The 


uniformed  Service  inspectors,  together 
with  the  assistance  of  special  agents  of 
the  Law  Enforcement  Division,  check 
the  legality  of  wildlife  imports  by 
reviewing  permits,  declarations,  and 
other  documents  submitted  to 
demonstrate  authorization  for  the 
shipments  and  conduct  physical 
inspections  as  needed  to  verify  the 
documentation.  The  nature  of  a  physical 
inspection  and  the  detail  in  the  review 
of  8  document  package  for  each  wildlife 
shipment  does  not  vary  with  the  value 
of  the  shipment.  As  much  work  may  be 
required  of  a  wildlife  inspection  for  the 
importation  of  a  few  live  tropical  Hsh  as 
for  live  giraffes.  The  same  document 
review  h  necessary  for  the  export  of  one 
or  two  raw  or  rough  tanned  hides  as  for 
a  finished,  and  obviously  more 
expensive,  fur  coat,  and  each  may 
require  a  physical  inspection  to  support 
clearance.  Discernment  of  the  propriety 
of  documents  or  identification  of  species 
is  not  a  direct  function  of  the  value  of 
the  wildlife  species.  Low  dollar  value 
specimens  may  require  as  much,  or 
more,  effort  as  higher  dollar  shipments 
to  assure  compliance  with  the  law.  Nor 
does  the  dollar  value  of  an  import  or 
export  necessarily  reflect  the  extent  to 
which  the  wildlife  may  be  protected 
under  law.  Some  endangered  or 
threatened  species  have  little,  if  any, 
extrinsic  value,  but  are  totally 
prohibited  from  most  importations  or 
exportations.  Therefore,  it  is  impossible 
to  relate  cost  of  inspection  to  the  dollar 
value  of  a  wildlife  shipment. 

With  reference  to  imposing  a  wildlife 
import/export  license  fee,  it  was 
possible  by  reviewing  available  data 
concerning  declared  values  of  wildlife 
shipments  for  1984  to  determine  that 
approximately  31%  of  the  shippers  of 
wildlife  caused  approximately  82%  of 
the  wildlife  shipments.  This  percentage 
represents  those  wildlife  shipments 
worth  more,  by  declared  value,  than 
$25,000.00;  the  Service  already  has 
imposed  a  licensing  requirement  for 
those  persons  engaged  in  the  business  of 
wildlife  import/export  shipping  whose 
shipments  are  valued  at  $25,000  or  more 
per  year.  Shipments  valued  between 
$10,000  and  $25,000  in  a  year  per  shipper 
accounted  for  approximately  7%  of  the 
total  shipments  while  shipments  valued 
between  $5,000  and  $10,000  and  between 
$2,500  and  $5,000  were  each 
approximately  3%;  shipments  valued  at 
less  than  $2,500  accounted  for 
approximately  5%  of  the  total  shipments. 

Public  Comment 

In  consequence  of  the  review  of  its 
programs,  on  June  18, 1984  (49  FR  24898), 
the  Service  proposed  changes  and 
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amendments  to  its  regulations  affecting 
wildlife  imports  and  exports,  rawing  the 
license  fee  for  those  engaged  in  the 
business  of  importing  and  exporting 
wildlife  and  imposing  an  inspection  fee 
to  be  charged  to  all  persons  who  are 
engaged  in  the  business  as  an  importer 
or  exporter  of  wildlife  for  each  shipment 
imported  or  exported. 

Comment  period  on  the  proposed  rule 
closed  August  17, 1984.  In  response  to 
requests  received  from  the  Government 
of  Canada  as  well  as  from  other  sources, 
the  Service  reopened  the  comment 
period  on  the  proposed  rule  on 
September  7, 1984  (49  FR  35389). 
Comments  submitted  under  the 
reopened  comment  period  were  due  by 
October  9. 1984. 

A  total  of  151  comments  were 
received  within  the  comment  and 
reopened  comment  periods.  In  addition, 
several  comments  were  received  after 
the  close  of  the  reopened  period,  and,  to 
the  extent  possible,  have  also  been 
considered  in  evaluating  the  proposed 
rulemaking. 

Comments  came  from  foreign 
governments,  governmental 
representatives  within  the  United  States 
or  the  various  States,  public  interest 
groups,  individuals,  large  and  small 
commercial  interests,  and  trade 
associations.  Commercial  activities 
represented  by  the  commentors  included 
trappers,  traders  or  brokers  of  furs  or 
hides;  traders  in  live  animals  or  fish; 
merchandisers  of  shell  or  coral;  breeders 
of  reptiles;  suppliers  of  zoological 
specimens:  furriers  and  taxidermists. 

Thirty-five  responses  generally 
favored  increase  of  the  import/export 
license  fee.  Several  large  commercial 
interests  and  trade  associations 
proposed  even  larger  increases,  with  the 
largest  proposed  increased  fee  for  being 
$1,000.00.  Twenty-four  comments 
generally  favored  the  concept  of  the 
inspection  fee.  Twelve  comments  from 
foreign  businesses  or  business 
associations  engaged  in  the  fur  or  hide 
trade  were  in  the  form  of  identical 
mailgrams,  differing  only  as  to  signature 
line  which  opposed  both  the  increases  in 
the  license  fee  and  the  imposition  of  an 
inspection  fee. 

Evaluation  of  the  comments  was  made 
difficult  by  the  fact  that  many 
commentors  mixed  responses  on  the 
proposal,  offered  several  reasons  for 
opposing  the  proposals,  or  added 
suggestions  to  their  comments. 

One  Congressman,  while  concerned 
about  the  impact  of  the  proposed  rule 
upon  his  constituents,  small  domestic 
tropical  fish  dealers,  stated  that  he 
wished  to  commend  the  agency  "for  its 
effort  to  reduce  the  costs  of  government 
operations  and  to  have  users  pay  for  the 


services  which  the  government  provides; 
however,  a  flat  fee  system  which  does 
not  take  into  account  the  extent  of  the 
service  provided  .  .  .  and  does  not  take 
into  account  the  relative  cost  of  the 
examination  fee  to  the  cost  of  the 
articles  being  shipped  can  cause  great 
hardship  to  small  industries.  .  ." 

The  Congressman's  comments  fairly 
mirror  the  concern  of  many  of  the 
smaller  businesses.  Some  of  the  brokers 
or  trade  associations  objected  to  the 
proposed  requirements  ^at  fees  be  paid 
by  certified  check  or  money  order  and 
suggested  a  monthly  billing  by  the 
Service.  Several  who  commented  were 
involved  in  the  Importation  of  live 
animals  or  fish,  and  were  concerned 
about  the  availability  of  inspection 
services  at  unusual  hours  or  locations 
and  suggested  that  fees  be  related  to  the 
availability  of  the  inspection.  Many  of 
the  business  people  who  commented 
objected  generally,  characterizing  the 
proposal  as  an  additional  "tax"  upon 
their  respective  operations. 
Representatives  of  some  businesses, 
while  generally  opposing  the  concept  of 
an  inspection  fee  or  an  increase  in 
license  fees  applied  to  their  respective 
operations,  commented  that  the  fee 
should  be  used  either  against 
competitors,  or  as  a  means  of  evening 
out  competition  by  or  with  foreign 
interests. 

Inspection  Fees 

The  Endangered  Species  Act  provides 
that 

The  Secretary  (of  the  interior). .  .(is) 
authorized  to  promulgate  sudi 
regulations  as  may  be  appropriate  to 
enforce  this  Act,  and  charge  reasonable 
fees  for  expenses  to  the  Government 
connected  with  permits  or  certificates 
authorized  by  this  Act  hicluding 
processing  applications  and  reasonable 
inspections. . .  16  U.S.C.  1540(f). 

Based  upon  this  authorization,  and 
statements  of  Congress  concerning 
imposition  of  user's  fees  where 
appropriate,  the  Service  re-examined  its 
inspection  program  in  the  light  of  the 
proposed  rule.  Each  inspection  of  a 
wildlife  shipment  is  estimated  to  cost  at 
least  $25,  depending  upon  co:nplexity 
and  size  of  the  shipment  Data  indicates 
most  commercial  shippers  average  5 
shipments  a  yean  however 
approximately  61%  of  the  licensed 
importers/exporters  of  wildlife  exceed  5 
shipments  annually. 

In  reviewing  the  comments,  expecially 
from  those  involved  in  Import  or  export 
of  live  wildlife,  it  was  apparent  that  the 
proposed  rule  assumed  inspections 
would  occur  at  locations  where  Service 


personnel  was  assigned  and  during 
regidar  Service  business  hours. 

The  comments  made  clear,  and  an 
informal  survey  of  Service  personnel 
verified,  that  imports  or  exports, 
especially  of  live  wildlife,  do  not  always 
occur  at  hours  usual  for  other  business 
operations.  Sometimes  it  is  necessary  to 
import  or  export  or  to  inspect  imported 
or  exported  items  at  special  locations. 
The  Service  had  decided  to 
accommodate  the  request  for  expanded 
special  services  and  to  impose  a  charge 
which  reflects  actual  costs  of  these 
services. 

The  regulations  already  contain 
provisions  (50  CFR  14.19. 14J1-14 J3)  for 
permits  to  allow  inspections  at  special 
ports.  Costs  incurred  by  the  Service  for 
imports  or  exports  at  non-designated 
ports  must  already  be  paid  by  the 
importer  or  exporter  (50  CFR  14.32- 
14.33).  These  regulations  remain,  and  the 
new  expansion  of  services  is  now  added 
to  the  existing  system. 

The  Service  could,  without  hindrance 
to  its  own  program  requiring  inspection 
before  clearance  of  wildlife  shipments 
(50  CFR  14.52-14.54),  detain  all  wildlife 
shipments  and  cause  them  to  be 
inspected  at  the  convenience  of  the 
Service  employees  (50  CFR  14.51).  Such 
detention  would,  however,  obviously 
not  be  to  the  benefit  of  commercial 
transactions  in  the  wildlife.  Commercial 
transactions  require  some  degree  of 
promptitude  in  the  inspection  aiid 
clearance  processes  so  that  deadlines 
can  be  met  and  expenses  related  to 
delay  minimized.  The  comments  are 
quite  clear  as  to  that  point  It  is  equally 
clear  that  it  is  not  cost  effective  for  the 
Service  to  commit  itself  to  a  twenty-four 
hour.  seven  day  a  week  schedule  or  to 
inspection  upon  demand:  there  are  too 
few  inspectors  and  agents,  too  many 
ports,  and  too  many  inspections. 

However,  instead,  the  Service  has 
reviewed  comments  and  its  proposed 
rule  and  has  determined  as  a  policy  that 
two  alternatives  will  be  allowed. 
Regions  within  the  Service  will  be 
allowed,  based  upon  any  special 
conditions  in  the  region,  to  define  a 
work  schedule  for  Service  personnel 
who  perform  inspections  so  that  the 
personnel  will  be  available  at  more 
commercially  reasonable  periods  to  the 
degree  that  this  is  compatible  with  other 
needs  of  the  Service's  enforcement 
program.  The  Service  wrill  collect  a  fee 
for  any  specially  timed  or  located 
inspections  to  recoup  costs  based  upon 
actual  cost  to  the  Service  for  the 
overtime  or  other  special  inspection 
conditions.  Such  fees  may  be  collected 
on  a  case-by-case  arrangement  between 
the  regional  Special  Agent  in  Charge 
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and  the  importer  or  exporter  requesting 
the  special  inspection. 

Also  in  response  to  the  public 
comments,  the  Service  determined  to 
accommodate  the  public  requests  as 
follows:  Inspection  fees  for  inspections 
performed  at  designated  ports  during 
regular  business  hours  for  that  port 
location  will  only  be  charged  for  imports 
or  exports  of  wildlife  made  by  one 
presently  required  to  be  licensed  under 
50  CFR  14.92.  For  holders  of  the  new 
license  issued  subsequent  to  this 
rulemaking  the  inspection  fee  for  the 
first  five  imports  and/or  exports  will  be 
included  as  part  of  the  license  expense. 
A  monthly  billing  will  ba  available  to 
document  services.  Payments  of  fees 
will  not  be  required  to  be  made  by 
certified  check  or  money  order 
however,  to  assure  payment,  the  license 
itself  will  be  conditioned  upon  payment 
and  revocation  or  suspension  of  the 
privilege  to  import  or  export  wildlife  will 
be  a  consequence  of  nonpayment.  Also, 
to  reflect  the  more  business-like  format 
of  the  licensing  process,  the  term  of  the 
license  will  be  changed  from  two  years 
to  one  year. 

Wildlife  Import/Export  License  Pee 

On  August  25, 1980  (45  FR  56668),  the 
Service  published  a  final  rule  revising  50 
CFR  Part  14  (Importation,  Exportation, 
and  Transportation  of  Wildlife)  to 
implement  provisions  of  a  number  of 
wildlife  laws  enforced  by  the  Service. 
As  part  of  that  rulemaking,  and  under 
authority  of  section  9(d)  of  the 
Endangered  Species  Act  of  1973, 16 
U.S.C.  1538(d),  an  import/export  license 
requirement  was  imposed  on  any  person 
who  engages  in  business  as  an  importer 
or  exporter  of  fish  or  wildlife. 

Only  a  person  who  imports  or  exports 
during  a  calendar  year  wildlife  with  a 
declared  value  greater  than  $25,000.00 
must  have  a  license  although  all  persons 
importing  or  exporting  wildlife  must 
keep  and  maintain  appropriate  records. 
(See  50  CFR  14.92).  The  current  license 
fee  is  $50  and  the  license  is  biennial. 

Under  this  rule,  the  license  fee  is 
raised  from  $50  to  $250  and  the  term  of 
the  license  is  changed  from  two  (2) 
years  to  one  (1)  years.  The  increase  in 
fee  covers  costs  to  issue  or  renew 
licenses  and  to  conduct  compliance 
inspections  of  licensees.  It  costs  the 
Service  approximately  $60  to  issue  a 
wildlife  import/export  license  and 
slightly  less  to  renew  one. 

During  FY  1986  and  beyond,  the 
Service  will  increase  emphasis  on 
compliance  inspections  of  licensees.  The 
exact  costs  of  compliance  inspections 
cannot  be  determined  prior  to  the  fact; 
however,  the  average  hourly  pay  rate 
alone  for  a  journeyman  agent  during  FY 


1984  was  $24.  Based  upon  past 
experience,  the  Service  expects  each 
compliance  inspection  to  require  about  4 
hours.  At  $24/hour  of  journeyman  agent 
time  per  year  per  licensee  beginning  in 
FY  1985,  the  total  cost  to  conduct 
compliance  inspections  during  the 
effective  period  of  each  license  is 
approximately  $90  per  year.  The  Service 
estimates  costs  to  issue  a  license, 
inspect  the  licensee,  and  to  inspect 
shipments  at  approximately  $250  per 
year  based  upon  data  including  an 
average  of  5  shipments  per  importer/ 
exporter. 

The  Service,  through  its  computerized 
record  system,  will  be  able  to  provide  a 
billing  to  licensees.  The  computerized 
system  of  records  maintained  by  the 
Service  is  dependent  upon  accurate  data 
input  and  accountability  for  the  import 
or  export  of  wildlife.  Accuracy  of 
wildlife  import  and  export  data  require 
that  there  be  a  "one  name,  one  license" 
policy.  Fees  may  then  be  incidentally 
and  easily  apportioned  to  the  licensee 
by  license  number. 

Payment  of  the  inspection  fees  for 
shipments  will  be  a  condition  of  the 
license  as  well  as  for  clearance  of 
subsequent  shipments.  The  Service  will 
revoke  or  suspend  licenses  when 
inspection  fees  are  not  paid  within  90 
days  of  the  licensee  being  notified  of  the 
fees  due.  In  addition,  regional  personnel 
will  be  allowed  as  a  matter  of  policy  to 
pass  on  and  to  collect  on  a  case-by-fase 
basis  for  actual  costs  to  the  Service 
caused  by  accommodating  any  requests 
for  special  inspections  occurring  at  other 
than  regular  Service  business  hours  or 
locations  other  than  where  physical 
inspections  are  regularly  made. 

Conclusion  |  •  -    • 

User  fees  are  based  upon  special 
benefits  to  recipients  of  services 
performed  by  the  government. 
"Although  ...  the  public  benefits  from 
routine  inspections  which  protect .  .  . 
these  inspections  are  nonetheless 
needed  to  assure  licensee's  compliance 
with  the  .  .  .  Act  and  with  .  .  . 
regulations  necessary  for  the  retention 
of  the  license."  Mississippi  Power  Br 
Light  Co.  V.  U.S.  Nuclear  Regulatory 
Commission,  601  F.2d  223  (5th  Cir.  1979). 
'The  receipt  and  retention  of  the  license 
is  of  unquestionable  benefit  to  the 
applicant"  (Id.)  since  the  person 
engaged  in  the  business  of  import  or 
export  of  wildlife  cannot  do  so  without 
meeting  the  license  or  regulatory 
requirements.  The  standards  for  user 
fees  under  these  circumstances  are  that 
no  fee  may  be  charged  to  a  private  party 
when  the  identification  of  the  ultimate 
beneficiary  of  the  service  is  obscure  or 
the  service  can  be  primarily  considered 


to  be  as  broadly  benefiting  the  general 
public;  and,  the  fee  cannot  exceed  the 
cost  to  the  agency  rendering  the  Service. 

After  evaluation  of  its  inspection 
program,  the  Service  has  determined 
that  inspections  specially  benefit 
commercial  shippers  of  wildlife  by 
assuring  that  they  are  in  compliance 
with  the  law  and  can  legally  sell, 
purchase,  ship,  transport,  acquire,  or 
receive  the  wildlife;  avoid  seizure  of  the 
shipment  or  penalties  by  other 
governments;  and  lawfully  maintain 
their  businesses.  Commenters  requested 
additional  availability  of  inspection 
services  for  special  needs. 

The  Service,  therefore,  will  institute 
inspection  fees  for  commercial  wildlife 
shipments  which  exceed  the  5  shipments 
which  data  indicate  are  the  annual 
average  for  commercial  wildlife 
shipments,  or  are  inspected  at  the 
request  of  a  shipper  at  a  time  outside 
Service  business  hours  or  at  a  special 
location,  to  reflect  costs  to  the  public  for 
the  inspection  program  and  to  induce 
effective  compliance. 

Commenters  sought  to  have  any 
inspection  fee  related  to  the  value  of  the 
shipment,  as  was  the  case  in  the 
imposition  of  the  import/export  license 
fee.  Since  current  data  indicates  that  the 
bulk  of  inspection  work  is  generated  by 
shippers  who  import  or  export  in  excess 
of  $25,000  per  year,  it  was  felt  that 
acceding  to  the  public  comment  in  this 
area  was  appropriate  because  in  fact  the 
work  of  the  Service  involved  in 
inspecting  dbcuments  and  shipments  is 
identical  regardless  of  the  value  of  the 
shipment.  Consideration  is  being  given 
to  future  rulemaking  lowering  the  dollar 
valuation  threshold  for  imposing  a 
requirement  for  an  associated  license 
and  inspection  charges;  but,  additional 
data  and  public  comments  will  be 
obtained  prior  to  institution  of  any  such 
charge. 

Noncommercial  shippers  pay  no  fee, 
reflecting  the  fact  that  such 
noncommercial  uses  are  primarily  either 
those  of  the  casual  tourist  or  traveler 
which  require  little  effort  by  the  Service 
employees  to  determine  if  the  shipment 
is  in  compliance  with  the  law  or  are 
under  special  permits  or  other 
sponsorships  which  may  be  deemed  to 
be  in  the  public  interest. 

Paperwork  Reduction  Act 

The  information  collections  contained 
in  this  document  have  been  approved  by  ► 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  jiumber  1018-0022. 
\ 
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Primary  Author 

The  primary  author  of  this  final  rule  is 
Kathleen  King,  Division  of  Law 
Enforcement.  U.S.  Fish  and  Wildlife 
Service.  Washington.  DC  20005. 

Determinations  of  Effects  of  Rules 

The  Department  of  the  Interior  had 
determined  that  this  is  not  a  ma)or  rule 
under  Executive  Order  12291.  The 
Department  has  also  certified  that  the 
rule  will  not  have  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq). 

The  increase  in  the  fee  for  a  wildlife 
import/export  license  is  valid  fromSSO 
to  $250.  The  change  from  a  biennial  to 
an  annual  term  should  have  an 
inconsequential  effect  on  the  paperwork 
burden  since  billings  and  renewals  will 
be  provided  by  the  Service.  During  any 
calendar  year,  a  person  may  engage  in 
business  as  an  importer  or  exporter  of 
wildlife  and  import  or  export  wildlife 
with  a  declared  value  of  up  to  $25,000 
without  a  license.  Therefore,  the  most 
any  licensee  would  pay  for  the  license  is 
1%  of  the  total  value  of  commercial 
wildlife  imports  and  exports.  For  most 
licensees,  the  fee  actually  would  be  a 
much  lower  percentage  of  the  total  value 
of  commercial  imports  and  exports 
during  a  year. 

It  is  difFicult  to  make  projections 
about  inspection  fees  because  of 
fluctuations  in  annual  wildlife  trade  and 
the  possibility  that  the  number  of 
commercial  wildlife  shipments  will 
decrease  as  shipments  are  consolidated 
to  reduce  the  fees  paid.  The  servic* 
expects  comnwrcial  shipments  to  remain 
near  1981-1982  levels  based  upon 
random  samples  of  1983  and  1984 
wildlife  trade  data,  and  utilized  1984 
data  in  assessing  effects. 

The  data  also  indicates,  depending 
upon  the  value  of  commercial  wildlife 
trade  and  the  number  of  shipments,  the 
total  inspection  fee  collected  is  likely  to 
vary  from  approximately  .13%  to  .15%  of 
the  total  value  of  commercial  wildlife 
imports  and  exports.  Therefore,  the 
institution  of  an  inspection  fee  is  not    • 
expected  to  have  any  significant 
economic  effect  on  wildlife  trade  as  a 
whole.  Collecting  an  inspection  fee  is 
broad-based  among  all  those  who 
engage  in  wildlife  trade  and  does  not 
single  out  any  particular  group. 

These  determinations  are  discussed  in 
more  detail  in  a  Determinations  of 
Effects  which  has  been  prepared  by  the 
Service.  A  copy  of  that  document  may 
be  obtained  by  contacting  the  person 
identified  above  under  the  caption  "FOR 
FURTHER  IHFORMATIOM  COMTACT." 


National  Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  in  conjunction  with  this 
proposal.  It  is  on  file  in  the  Service's 
Division  of  L.aw  Enforcement,  1375  K 
Street,  NW..  Suite  300.  Washington,  DC 
20005,  and  may  be  examined  during 
regular  business  hours.  Single  copies  are 
also  available  upon  request  by 
contacting  the  person  identified  above 
under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT. "  This 
assessment  forms  the  basis  for  the 
decision  that  this  final  rule  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  of  1969. 

List  of  Subjects 

SOCFRPartlO 

Exports.  Fish.  Imports.  Law 
enforcement  officers.  Wildlife. 

50  CFR  Part  13 

Administrative  practice  and 
procedure.  Exports.  Fish.  Imports. 
Penalties,  Reporting  requirements. 
Wildlife. 

50  CFR  Part  14  ^ 

Exports,  Fish,  Imports,  Labeling. 
Reporting  requirements,  Transportation, 
Wildlife. 

Regulation  Promulgation  . 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  B,  Chapter  1  of 
Title  50,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  10— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  10  is 
revised  to  read  as  follows: 

Authority:  Lacey  Act  62  Sfat.  687,  as 
amended,  63  Stat.  753,  83  Stat.  Z81  and  95 
Stat.  1073  [18  U.S.C.  42-44);  Lacey  Act 
Amendments  of  1981,  95  Stat.  1073  [16  U.S.C. 
3371  et  seq.];  Migratory  Bird  Treaty  Act,  [16 
U.S.C.  703-712);  Bald  and  Golden  Eagle 
Protection  Act,  (16  U.S.C.  668-668d):  Tariff 
Classification  Act  of  1962.  sec.  102.  76  Stat.  73 
[19  U.S.C.  1202,  Schedule  I.  Part  15D, 
Headnote  2(d),  "Tariff  Schedules  of  the 
United  States");  Endangered  Species  Act  of 
1973,  [16  U.S.C.  1531-1545);  Fish  and  Wildlife 
Act  of  1956.  sec.  13(d).  88  Stat.  905  amending 
85  Stat.  460:  Marine  Mammal  Protection  Act 
of  1972,  sec.  112(a),  86  Stat.  1042.  unless 
otherwise  noted  [16  U.S.C.  1375  et  seq.). 

§10.12    [Amended] 

2.  Amend  §  10.12.  Definitions,  by 
revising  the  definition  "permit"  to  read 
as  follows: 

"Permit"  means  any  document 
designated  as  a  "permit."  "license," 
"certificate."  or  any  other  document 


issued  by  the  Service  to  authorize,  limit, 
or  describe  activity  and  signed  by  an 
authorized  official  of  the  Service. 

PART  13— GENERAL  PERMIT 
PROCEDURES 

3.  The  authority  citation  for  Part  13  is 
revised  to  read  as  follows: 

Auduwitr  Lacey  Act  [18  US.C  42h  Utxy 

Act  Amendments  of  1981.  (16  US.C.  3374J; 
Migratory  Bird  Treaty  Act,  [16  U.S.C. 
704,712);  Bald  and  Golden  Eagle  Protection 
Act  |16  US.C  e6Ba|:  Tariff  Classification 
Act.  of  1962,  (19  U.S.C.  1202  "Schedule  1,  Part 
15D.  Headnote  2(d).  Tariff  Schedules  of  the 
United  Stales '),  Endangered  Species  Act  of 
1973.  as  amended,  (16  U.S.C.  1539.1540(0).  [16 
U.S.C.  1538(d)|:  sec.  E.E.  11911.  41  FR  15683.  3 
CFR.  1976  Comp.,  p.  112;  Airborne  Hunting 
Act  [16  U.S.C.  742J-11:  Marine  Maaunal 
Protection  Act  (16  U.S.C  1382):  31  U.S.C. 
9701. 

§13.11    (AmendMl] 

4.  Amend  §  13.11,  paragraph  (dH4)  by 
removing  the  amount  of  "$50"  under  the 
fee  for  the  import/export  license 

(§  14.93)  and  iiwerting  in  its  place  "$250 
and  inspection  fees." 

PART  14— IMPORTATION, 
EXPORTATION,  AND 
TRANSPORTATION  OF  WILDUFE 

5.  The  authority  citation  for  Part  14  is 
revised  to  read  as  follows: 

Authority:  Ucey  Act  [18  U.S.C.  42-44): 
L,acey  Act  Amendment.  1981,  as  amended.  (16 
U.S.C.  3371  et  seq.):  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S.C.  1532. 1538. 
1541. 1542);  Marine  Mammal  Protection  Act 
]16  U.S.C.  1382);  Migratorj'  Bird  Treaty  Act 
(16  U.S.C.  703  et  seq.);  Pub.  L  97-1581,  96 
Stat.  1051  (31  U.S.C.  9701).       '.         ... 

§  14.51    [Amended] 

6.  Add  at  the  end  of  §  14.51,  a 
sentence  as  follows: 

The  Director  may  charge  reasonable  fees, 
including  salary,  overtime,  transportation  and 
per  diem  of  Service  officers,  for  wildlife 
import  or  export  inspections  specially 
requested  by  the  importer  or  exporter  at 
times  other  than  regular  work  hours  or 
locations  other  than  usual  for  such 
inspections  at  the  port. 

§  14.52    [Amended] 

7.  Amend  §  14.52,  paragraph  (c)(2)  by 
adding  a  comma  after  the  word 
"permits"  followed  by  adding  the  word 
"licenses." 

8.  Amend  §  14.53,  paragraph  (c)  by 
adding  a  comma  after  the  word  "permit" 
followed  by  adding  the  word  "license", 
adding  a  comma  after  the  word 
"available";  removing  the  word  "or"; 
and.  adding  the  phrdse,  "is  not  currently 
valid  or  has  been  suspended  or  notice  of 
revocation  made;  or,"  before  the  word 
"is". 
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9.  Amend  §  14.53.  paragraph  (d)  by 
removing  the  period  and  adding  the 
word  "or"  preceded  by  a  semicolon. 

10.  Amend  §  14.53  by  adding 
paragraph  (e)  to  read  as  follows: 

§  14.53    Refusal  of  clearance. 
*         *         «         «         . 

(e)  Any  fee  or  portion  of  balance  due 
for  inspection  fees  required  by  §  14.93 
has  not  been  paid. 

§  14.92    [Amended] 

11.  Amend  §  14.92{b)|6)  by  removing 
the  word  "calendar". 

12.  Amend  §  14.93  by  removing 
paragraph  (c). 

13.  Amend  14.93  by  redesignating  (d) 
as  "(c)"  and  adding  paragraph  (c)(7)  to 
read  as  follows: 

§  14.93    License  Application  procedure, 
conditions,  and  duration. 

«  *  «  •  • 

(c)  Additional  license  conditions. 

•  ♦  ♦  .    ♦  • 

(7)  Licensees  agree  to  pay,  as  a 
condition  of  the  license,  reasonable  user 
fees  for  inspections  of  commercial 


wildlife  shipments  imported  or  exported 
under  the  authorization  of  the  license. 

14.  Amend  §  14.93  by  redesignating  (e) 
as  "(d)"  and  by  removing  the  words  "2 
years"  and  substituting  "1  year". 

15.  Amend  §  14.93  by  redesignating  (f) 
as  "(e)"  and  by  inserting  at  the 
beginning  of  the  text  and  before  the 
word  "additional"  the  following 
sentences:  "Payment  of  all  license  and 
inspection  fees  shall  be  a  condition  of 
the  license.  It  shall  be  grounds  for 
suspension  or  revocation  of  any  license, 
or  for  denial  or  renewal  of  a  license,  or 
of  grant  of  a  new  import/export  license 
to  any  person  named  as  the  holder,  or  a 
principal  officer  or  agent  of  a  holder,  of 
a  previous  license  issued  pursuant  to 
this  Subpart,  that  any  license  fees  or  any 
fees  owing  for  inspections  of  wildlife 
shipments  remain  unpaid  at  the  time  of 
application  for  renewal  or  of  new 
application." 

16.  Add  new  paragraph  (f)  to  §  14.93 
as  follows: 

§  14.93    License  Application  procedure, 
condHions,  and  duration. 


(f)  Fees. 

(1)  The  basic  licerwe  fee  is  $250  per 
year. 

(2)  Each  licensee  shall  pay  an 
inspection  fee  of  $25  per  shipment  for 
each  wildlife  shipment  imported  into  or 
exported  from  the  United  States.  For 
licenses  issued  after  December  26. 1985, 
the  first  five  shipments  imported  or 
exported  shall  be  included  as  part  of  the 
licensing  fee.  In  addition,  importers  or 
exporters  or  wildlife  will  pay  fees  for 
actual  costs  of  inspections  conducted  at 
special  times  or  locations  at  the 
shipper's  request. 

(3)  No  fee  or  any  portion  of  any 
license  or  inspection  fee  shall  be 
refundable  or  payment  of  fee  excused 
because  importation  or  clearance  of 
wildlife  shipment  is  refused  for  any 
reason. 

Dated:  December  2a  -1985. 

P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

jFR  Doc.  85-30237  Filed  12-24-85:  8:45  am) 
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fwve  become  Federal  laws. 
The  text  of  .aws  is  not 
published  m  the  Federal 
Register  bui  :ruy  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  SupermterKfent  of 
Documents.  US.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 

S.  1264/Pub.  L.  99-194 
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Museunns  Amendments  of 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  ofncial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  uiider  the 
Federal  Register  Act  (49  Stat.  .'iOO.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
FAecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agenCy 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency.  I 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers    ' 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in  j 

advance.  The  charge  for  individual  copies  is  Sl.50  for  each         I 
issue,  or  Sl.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example;  50  FR  12345. 


Government  Employees 

Personnel  Management  Office 

Ciovemment  Procurement 

Defense  Department 

General  Services  Administration 

National  Aeronautics  and  Space  Administration 

Motor  Carriers 

Federal  Highway  Administration 

Natural  Gas 

Federal  Energy  Regulatory  Commissic^ 

Paractiutes  \ 

Federal  Aviation  Administration        's. 

Pesticides  and  Pests 

Environmental  Protection  Agency 

Quarantine 
Animal  and  Plant  Health  Inspection  Ser\'ice 

Railroads 

Interstate  Commerce  Commission 

Supplemental  Security  Income 

Social  Security  Administration 

Television  Broadcasting 

Federal  Communications  Commission 

Vessels  s^ 

Panama  Canal  Commission 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC  .^ 

WHEN:  January  17;  at  9  am. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 
1100  L  Street  NW.,  Washington.  DC. 

RESERVATIONS:      Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 

FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 
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The  Presidttnt 

PROCLAMATIONS 

52891     Made  in  America  Month  (Proc.  5424) 
Executive  Agencies 
Administrative  Conference  of  United  States 

RULES 

Recommendations  and  statements: 
52893        Immigration  proceedings,  administrative  review; 
negotiated  rulemaking  procedures;  and  hearing 
procedures  for  resolution  of  scientific  issues 

Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection 
Service;  Federal  Grain  Inspection  Service;  Forest 
Service;  Soil  Conservation  Service. 

NOTICES 
52974     Agency  information  collection  activities  under 
OMB  review 

Animal  and  Plant  Healtli  Inspection  Service 

PROPOSED  RUl£S 

Plant-related  quarantine,  domestic: 
52929        Africanized  honey  bee 

Army  Department 

NOTICES 

Meetings; 
52993         Science  Board  (2  documents) 


Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 

Procurement  list,  1986;  additions  and  deletions  (2 
documents) 


53025. 
53026 


52991 


52979 


Comnterce  Department 

See  also  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  Minority  Business 
Development  Agency;  National  Oceanic  and 
Atmospheric  Administration;  Patent  and 
Trademark  Office. 
NOTICES 

Agency  information  collection  activities  under 
OMB  review  (2  documents) 


Defense  Contract  Audit  Agency 

NOTICES 
52993     Privacy  Act;  systems  of  records 

Defense  Department 

See  also  Army  Department;  Defense  Contract 
Audit  Agency;  Navy  Department. 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
53088         Contributions  and  donations,  fines  and  penalties, 
and  defense  of  fraud  proceedings 

NOTICES 

52991  Federal  Acquisition  Regulation  (FAR);  agency 
information  collection  activities  under  OMB  review 
Meetings: 

52992  Science  Board  task  forces 


52992         Wage  Committee 

52992     Travel  per  diem  rate*,  civilian  personnel;  changes 

Drug  Enforcement  Adminietration 

NOTICES 

Schedules  of  controlled  substances:  production 
quotas: 
Schedules  I  and  II;  1986  aggregate  (2  documents) 

Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use:  prohibition 
orders,  exemption  requests,  etc.: 
53002         Municipal  Light  &  Power 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
53001         State  student  incentive  grant  program 

Employment  Standards  Administration 

NOTICES 
53027     Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

modifications,  and  supersedeas  decisions  (CA.  DC, 

MI,  NY,  PA,  VA.  and  WA);  correction 
53090     Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

modifications,  and  supersedeas  decisions  (lA,  PA, 

WA) 
53092     Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions; 

publication  procedures;  republication 
53027     Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions; 

publication  procedures;  republication;  correction 

Energy  Department 

See  also  Economic  Regulatory  Administration: 
Federal  Energy  Regulatory  Commission. 
NOTICES 
Meetings: 
53001         National  Petroleum  Council;  date  change 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new 

stationary  sources: 
53108         Opacity  provisions;  reporting  and  recordkeeping 
requirements 

Air  programs;  approval  and  promulgation;  State 

plans  for  designated  facilities  and  pollutants: 
52920         Iowa 

Air  quality  planning  purposes;  designation  of  areas: 

52922  Indiana 
Toxic  substances: 

52923  Health  and  safety  data  reporting;  vinyl  acetate 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
53115         Opacity  provisions;- use  of  continuous  opacity 

monitory  (COM)  ^ 
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52897 


52899 
52899 


52931 
52931 
52933 

52932 


53056 
53057 

52964 
52971 


Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 
52964         Ethylene  dibromide:  extension  of  time  , 
NOTICCS 

Air  quality;  prevention  of  significant  deterioration 
(PSD);  permit  determination,  etc.: 

53009  Region  IV 

Environmental  statements:  availability,  etc.: 

53010  Agency  statements;  comment  availability 

53010  Agency  statements:  weekly  receipts 

53011  Cincinnati.  OH;  full  containment  facility 
construction 

Meetings; 

53011  Chesapeake  Bay  Executive  Council  Science 
Advisory  Board 

53012  Science  Advisory  Board,  Radiation  Advisory 
Committee 

Toxic  and  hazardous  substances  control: 
53009         Interagency  Testing  Committee;  report;  inquiry: 
correction 

Environmental  Quality  Council 

NOTICES 
53061     Meetings;  Sunshine  Act 


Equal  Enrtployment  Opportunity  Commission 

RUtES 

Practice  and  procedure: 
Special  Panel;  discrimination  allegation  case 
procedures;  interim  1 


V 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell  Helicopter  Textron,  Inc. 
Transition  areas 
PROPOSED  RULES 
Airworthiness  directives: 

Mooney  Aircraft  Corp. 
Control  zones 
Parachute  jumping:  reporting  attitudes  and  terminal 
control  area  requirements 
Transition  areas 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Airplanes  small:  flight  in  icing  conditions  | 

Meetings: 

Future  Air  Navigation  Systems  Committee 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 

MTS  and  WATS  market  structure,  etc. 
Television  stations:  table  of  assignments: 

California 


Federal  Deposit  Insurance  Corporation 

NOTICES 
53060,    Meetings:  Sunshine  Act  (3  documents) 
53061 


NOTICES 

Electric  rate  and  corporate  regulation  filings: 

53006  Pennsylvania  Electric  Co.  et  al.. 

Hearings,  etc.:  ^  •    • 

53007  Transcontinental  Gas  Pipelfne  Corp.  et  al. 
Natural  gas  certificate  filings: 

53003         El  Paso  Natural  Gas  Co.  et  al. 
Natural  Gas  Policy  Act: 

53008  Pipelines;  interstate  transportation  of  gas  for 
others:  effects  of  partial  wellhead  decontrol: 
clarification,  etc.  ^ 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions:  N  ., 

52976         Illinois  and  Iowa  ^ 

52976  Michigan 
52975         Ohio 

52977  Ohio  and  Virginia 
52974         Oklahoma 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
52940         Truck  size  and  weight;  specialized  equipment: 

advance  notice 
52938     Truck  routing  system;  longer  combination  vehicle 

(LCV)  operations  in  western  States,  review:  inquiry 

and  meeting  .  . 

NOTICES 

Meetings: 
53057         National  Motor  Carrier  Advisory  Committee 

Federal  Home  Loan  Bank  Board 

NOTICES 
53012     Agency  information  collection  activities  under 
OMB  review 

Federal  Maritime  Commission 

NOTICES 

Rulemaking  petitions: 
53012         New  York  Terminal  Conference:  truck  detention 
at  Port  of  New  York 

Federal  Mediation  and  Conciliation  Service 

RULES 
52917     Freedom  of  Information  Act;  implementation  . 

PROPOSED  RULES 

52944     Federal  claims  collection 
Federal  Reserve  System 

NOTICES 

53012  Agency  information  collection  activities  under 
OMB  review 

Bank  holding  company  applications,  etc.: 

53013  Huntington  Bancshares  Inc. 


Federal  Energy  Regulatory  Commission  | 

PROPOSED  RULES 
Natural  Gas  Policy  Act: 
52935         Ceiling  prices  for  high  cost  natural  gas  produced 

from  tight  formations;  changes  to  old  gas  pricing 

structure;  procedural  schedule 


Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
53020         North  Key  Largo  Habitat  Conservation  plan,  FL. 

and  endangered  and  threatened  species  permit 
^  -.  . .         application  . 
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Food  and  Drug  Administration 

RULES 

Human  drugs: 
52917         Antibiotic  drugs;  ceftazidime  pentahydrate 
injection:  correction 
PROPOSED  RULES 
Food  labeling: 
52937        Dairy  products  and  frozen  confections,  required 
label  statements  on  food  containers  with 
separate  lids;  exemption 
NOTICES 
i-Iuman  drugs: 
53014        Parenteral  multivitamin  drug  products;  approval 
withdrawn  in  part 


Foreign  Trade  Zones  Board 

NOTICES 

Applications,  etc.: 

52980 

Florida                     ' 

52980 

Kentucky 

52981 

Rhode  Island            '    '  ' 

52981 

Texas 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

52977  Helena  National  Forest,  MT 

52978  Inyo  National  Forest,  CA 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
53088        Contributions  and  donations,  fines  and  penalties, 
and  defense  of  fraud  proceedings 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
52991         Agency  information  collection  activities  under 
OMB  review 
Telecommunications  standards: 
53013         Facsimile  coding  schemes  and  coding  control 

functions  for  group  5  facsimile  apparatus;  inquiry 

53013  Standard  optical  fiber  waveguide  material 
classes  and  optical  sizes  for  on-premises 
installation;  inquiry 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  National  Institutes 
of  Health;  Social  Security  Administration. 
NOTICES 

53014  Agency  information  collection  activities  under 
OMB  review 

Health  Care  Financing  Administration 

NOTICES 
Meetings: 

53015  International  Classification  of  Diseases,  Ninth 
Revision,  Clinical  ModiHcation  Coordination  and 
Maintenance  Committee 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Bureau. 

international  Trade  Administration 

RULES 

Export  licensing: 
52900        Commodity  control  list;  exports  and  reexports  to 
China 


52912        Foreign  availability  for  items  controlled  for 
national  security  purposes 

NOTICES 

Export  privileges,  actions  affecting:       ' 
52982        Gopal,  Peter  K.,  et  al. 

Foreign  availability  assessments: 
52981         Step  and  repeat  mask  alignment  and  exposure 
systems  and  Winchester  disk  drives 

Interstate  Commerce  CommissiOfi 

RULES  •  ' 

Rail  carriers:  "  '  '  ' 

52926         Transportation  of  shipments  made  subfect  to 
contract  rate;  tariff  rate  exemption 
PROPOSED  RULES  '         . ' 

Rail  carriers: 
52973        Boxcar  traffic  exemption;  car  hire  and  service; 

extension  of  time 
52972         Car  hire  charges;  review  of  regulation;  advance 
notice;  extension  of  time 
NOTICES 

Motor  carriers:  ^  . 

53024,       Agricultural  cooperative  transportation  filing 
53025        notices  (2  documents) 

Railroad  operation,  acquisition,  constmction,  etcj 
53025        Guilford  Transportation  Industries  et  al. 
(Delaware  &  Hudson  Railway  Co.) 
Railroad  services  abandonment: 
5302S        Missouri  Pacific  Railroad  Co. 

t 

Justice  Department 

See  Drug  Enforcement  Administration;  National 
Institute  of  Justice. 

Labor  Department 

See  also  Employment  Standards  Administration; 
Labor-Management  Relations  and  Cooperative 
Programs  Bureau;  Occupational  Safety  and  Health 
Administration. 
PROPOSED  RULES 

52944     Federal  claims  collection;  salary  offset:  correction 

Labor-Management  Relations  and  Cooparathra 
Programs  Bureau 

RULES 
53094     Airline  employee  protection  program 

Land  Management  Bureau 

NOTICES 
Exchange  of  lands: 

53021  California 
Meetings: 

53023        Helicopters  and  motorized  vehicles  use  in 

gathering  wild  horses 
53023        Medford  District  Advisory  Council 
Survey  plat  filings: 

53022  Oregon 

53022  Oregon  and  Washington 

53023  Washington 

Withdrawal  and  reservation  of  lands: 
53023        Wyoming 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
52897        Special  Panel;  discrimination  allegation  case 
procedures;  interim 
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53024 


53024 


NOTICES  \ 

Meetings:  "  ' 

Outer  Continental  Shelf  Advisory  Board 
Outer  Continental  Shelf;  development  operations 
coordination:  i 

Union  Oil  Co.  of  Califorma  ? 


Minority  Business  Development  Agency  | 

NOTICES  ■  ' 

Financial  assistance  application  announcements: 
52982         Washington.  DC:  cancellation 

National  Aeronautics  »k1  Space  Administration 

PROPOSEO  RULES 

Federal  Acquisition  Regulation  (FAR): 

Contributions  and  donations,  fines  and  penalties, 

and  defense  of  fraud  proceedings  i 

NOTICES  j 

Agency  information  collection  activities  under   j 
OMB  review 

Federal  Acquisition  Regulation  (FAR);  agency 
information  collection  acti\'itie8  under  OMB  review 
Meetings: 

Advisor>'  Council 

Space  Applications  Advisory  Committee 


52997 


53031 

53032- 
53034 

53029, 
53030 
53034 


530M 


52991 
53027 


5302t 

53028 


National  Founciayon  on  Arts  and  Humanities 

NOTICES 
53029     Agency  information  collection  activities  under 
OMB  review 

National  Institute  of  Justice 

NOTICES 
53027     Sponsored  research  programs:  1986  plan 
availability 


Nation^  Institutes  of  Health 

NOTICES  •! 

Meetings 

General  Cliniciil  Research  Centers  Committee 

National  Cancer  Institute  i 

National  Diabetes  Advisory  Board  ' 

National  Eye  Institute 

National  Heart.  Lung,  and  Blood  Institute  (3 

documents) 

National  Institute  of  Allergy  and  Infectious 

Diseases 

National  Institute  of  Child  Health  and  Human 

Development 

National  Institute  of  Dental  Research 

National  Institute  of  Environmental  Health 

Sciences 

National  Institute  of  General  Medical  Sciences 

National  Institute  of  Neurological  and 

Communicative  Disorders  and  Stroke  (2 

documents) 

National  Library  of  Medicine 

Research  Grants  Division  study  sections 


Navy  Department         ^ 

NOTICES 

Privacy  Act;  systems  of  records 
Nuclear  Regulatory  Commiesioii 

NOTICES  <^ 

Applications,  etc.:         ? 

Southern  California  Bdison  Co.  et  al. 
Meetings: 

Reactor  Safeguards  Advisory  Committee  (3 

documents) 
Nuclear  Waste  Policy  Act: 

High-level  radioactive  waste  program;  technical 

positions:  availability,  etc.  (2  documents) 
Regulatory  guides:  issuance,  availability,  and 
withdrawal  < 

Occupational  Safety  and  Healttt  Administration 

PROPOSED  RULES 
Health  and  safety  standards: 
1.3-butadiene;  occup^ional  exposure 

Panama  Canal  Commiseion 

RULES 

Shipping  and  navigatioa:| 
52919         Tolls;  vessels  in  ballast 


Patent  and  Trademark  Office 

PROPOSED  RULES 

Patent  cases:  , 

Plant  patent  applications;  variety  naming 

requirements 
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53020 

53020 

53017 

53017. 

53020 

53018 

53018 

53019 
53019 

53017 
53015, 
53018 

53016 
53016 


Personnel  IManagement  Office 

RULES 

Performance  management  and  recognition  system: 
minimum  performance  awa^  funding 
PROPOSED  RULES  1 

Reemployment  rights:  I 

Senior  Executive  Service  Employees 


52982 


52983 


National  Oceanic  and  Atmosptieric 
Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
Coastal  resources  management  program:  New 
Hampshire 

Permits: 

Marine  mammals  (2  documents) 


Postal  Service  \ 

NOTICES  / 

53061     Meetings;  Sunshine  Act  | 

President's  Economic  PpHcy  Advisory  Board 

NOTICES  j 

53035     Meetings  ' 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 

Cylinder  retester  identification  procedures; 

effective  date  delayed 

Transportation  between  Canada  and  United 

States;  reconsideration  petition 

Securities  and  Exctiange  Commission 

RULES  j 

Accounting  bulletins,  staff:  I 

Financial  guarantees;  accounting  for  and 

disclosure 
NOTICES 

Agency  information  collection  activities  under 
OMB  review  (3  documents) 
Applications,  etc.: 

Chesebrough-Pond's  Inc. 

Commercial  Credit  Co. 
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S3035 
53036 
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Selective  Service  System 

PROPOSED  RULES 

52955     Selective  service  regulation;  processing  of 
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Small  Business  Administration 
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Applications,  etc.: 

53053  NYSTRS/NV  Capital,  Ltd.  Partnership 
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53054  Assistant  Inspector  General  for  Investigations 
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53055  Intergovernmental  review  of  agency  programs  and 
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53055        Texas 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits  and  supplemental  security 
income: 
53120        Personal  appearance  demonstration  projects 

Soli  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
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Textile  Agreements  Implementation  Committee 

NOTICES 
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52985  India 
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52986  Nepal 

52984  Poland 

52987  Singapore 
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52989 

52985  Turkey 
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determination: 
53034        Dollar  equivalent  of  special  drawing  right  units 


Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Research  and  Special 
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Treasury  Department 
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OMB  review 
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53058  2005  series 

United  States  Information  Agenqf 
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Presidential  Documents 


Title  3— 

The  President 


Prodamation  5424  of  December  23,  1985 
Made  in  America  Month,  1985 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  current  trade  problems  have  caused  some  to  wonder  whether  this 
country  may  not  be  in  danger  of  losing  its  reputation  as  a  supplier  of  high 
quality  products  at  competitive  prices.  As  America's  strong  economic  growth 
has  led  to  increased  demand  for  goods  and  services,  imports  have  become 
more  attractive  because  of  the  relative  strength  of  the  dollar.  U.S.  exports 
have  become  less  attractive  to  foreign  buyers  for  the  same  reason.  Recently, 
however,  increased  growth  in  the  economies  of  our  trading  partners  and 
movement  of  the  dollar  toward  a  more  sustainable  equilibrium  give  us  reason 
to  expect  that  our  trade  deficit  should  ease  in  the  near  future.  Tough  foreign 
competition,  in  the  last  few  years,  has  presented  our  manufacturers  and  our 
work  force  with  a  stiff  challenge. 

But  America's  producers  are  responding  to  that  challenge,  and  it  is  time  for 
consumers  both  here  and  abroad  to  take  a  fresh  look  at  what  America  has  to 
offer.  Those  who  do  will  find  the  traditional  variety,  high  quality,  and  depend- 
ability that  "Made  in  the  U.S.A."  has  come  to  symbolize.  They  also  will  find 
this  quality  at  more  competitive  prices. 

Made  in  America  Month  also  provides  an  opportunity  for  American  firms  and 
workers  to  resolve  to  take  greater  advantage  of  new  competitive  opportunities 
both  here  at  home  and  in  overseas  markets.  We  Americans  do  not  shrink  from 
competition;  we  believe  in  competition— /o/r  competition.  Historically,  compe- 
tition constantly  creates  pressure  for  innovation,  product  improvement,  and 
customer  satisfaction.  The  open  marketplace  makes  the  consumer  the  king, 
and  we  are  all  consumers. 

In  an  increasingly  competitive  world,  we  Americans  must  redouble  our  efforts 
to  make  products  of  the  highest  quality  in  the  most  efficient  way  and  market 
them  aggressively.  As  we  do  I  have  no  doubt  that  more  and  more  Americans 
and  foreigners  will  be  drawn  to  the  products  with  the  proud  label:  "Made  in 
America." 

The  Congress  of  the  United  States,  by  Senate  Joint  Resolution  206,  has 
authorized  and  requested  the  President  to  proclaim  December  1985  as  "Made 
in  America  Month"  and  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  December  1985  as  Made  in  America  Month.  I 
invite  the  people  of  the  United  States  to  observe  this  month  with  appropriate 
programs  and  activities  to  recognize  and  celebrate  the  excellence  of  American 
products. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-five,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 


I 
I 


|FR  Doc.  85-30737 

Filed  12-24-8S:  10:40  am) 

Billing  code  3195-Ol-M 


(^ 


crvAAiUK^ 


a 


VJL-M^O-^ 


985 


UMI 


Rules  and  Regulations 


Federal  Register 

Vol.  50.  No.  249 

Friday.  December  27,  198S 


This  section  of  the  FEDERAL  REGfSTER 
contains  regulatofy  documents  having 
genefai  applicatMiity  and  legal  effect,  tnost 
of  which  are  keyed  to  and  codified  in 
the  CkHJe  of  Federal  Regulations,  which  is 
published  urtder  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulatiora  is  sold 
by  the  Supennter>dent  of  Documents. 
F^ices  of  r>ew  books  are  listed  in  ttte 
first  FEDERAL  REGISTER  issue  of  each 
vraek. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Parts  305  and  310 

Recommendations  and  Statements  of 
the  Administrative  Conference 
Regarding  Administrative  Practice  and 
Procedure 

AGENCY:  Administrative  Conference  of 
the  United  States. 

ACTION:  Recommendations  and 
Statement. 

summary:  The  Administrative 
Conference  of  the  United  States,  at  its 
Thirty-first  Plenary  Session,  adopted 
two  recommendations  and  a  statement. 
A  proposed  recommendation  regarding 
procedural  requirements  in  pending 
immigration  legislation  for  the 
imposition  of  employer  sanctions  was 
recommitted  to  the  Conference's 
Committee  on  Rulemaking. 

Recommendation  8&-4,  Administrative 
Review  in  Immigration  Proceedings, 
deals  with  administrative  appeals  from 
initial  decisions  in  certain  immigration 
proceedings.  Recommendation  85-5, 
Procedures  for  Negotiating  Proposed 
Regulations,  supplements  and  refines  an 
earlier  Conference  recommendation 
respecting  the  desirable  procedures  to ' 
be  used.  In  its  Statement  on  Hearing 
Procedures  for  the  Resolution  of 
Scientific  Issues  the  Conference  urges 
continued  e.xperimentation  with 
alternative  types  of  hearing  procedures 
for  the  resolution  of  scientific  issues. 

Recommendations  of  the 
Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register  upon  adoption.  Complete  lists 
of  recommendations  and  statements, 
together  with  the  texts  of  those  deemed 
to  be  of  continuing  general  interest,  are 
published  in  the  Code  of  Federal 
Regulations  (1  CFR  Parts  305  and  310). 


DATES:  These  recommendations  were 

adopted  December  12-13. 1985  and 

issued  December  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  K.  Berg.  General  Counsel  (202- 

254-7065). 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the  United 
States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
571-576.  The  Conference  studies  the 
efficiency,  adequacy  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  States.  (5  U.S.C.  574(1).) 

At  its  Thirty-first  Plenary  Session, 
held  December  12-13, 1985,  the 
Assembly  of  the  Administrative 
Conference  of  the  United  States  adopted 
two  recommendations  and  one 
statement. 

Recommendations  85-4, 
Administrative  Review  in  Immigration 
Proceedings,  deals  with  administrative 
appeals  from  initial  Justice  Department 
decisions  in  deportation,  exclusion,  and 
other  imigration  proceedings.  These 
appeals  are  decided  by  one  of  two  very 
different  bodies:  the  formal,  relatively 
independent  Board  of  Immigration 
Appeals  or  the  smaller,  less  independent 
Administrative  Appeals  Unit.  The 
recommendation  urges  the  Justice 
Department  to  review  the  assignment  of 
cases  to  these  two  bodies  in  light  of 
several  factors,  such  as  the  importance 
of  the  type  of  case  to  the  parties,  the 
type  of  issues  raised,  and  the  number  of 
cases  of  each  particular  type,  and 
suggests  specific  assignments  for  some 
case  types.  It  also  recommends  statutory 
recognition  for  the  Board  of  Immigration 
Appeals  and  the  adoption  by  it  of  a 
three-member  panel  system. 

Recommendation  85-5  reaffirms  the 
Conference's  earlier  advice  to  agencies 
that  negotiated  rulemaking  can  be  a 
practical  technique  in  certain 
circumstances.  In  negotiated  rulemaking 
an  agency  faced  with  a  regulatory 
problem  brings  together  representatives 
of  potentially  affected  parties  to 
negotiate  a  rule  in  face-to-face  meetings. 
In  1982,  the  Conference  outlined 
procedures  for  negotiation  of  rules,  and 
advised  agencies  to  experiment  with  the 
concept.  Since  that  time,  it  has  been 


used  successfully  by  the  Federal 
Aviation  Administration  and  the 
Environmental  Protection  Agency.  On 
the  basis  of  a  study  of  agency 
experience  with  negotiated  rulemaking, 
the  Conference  now  supplements  and 
refines  the  procedures  described  in 
Recommendation  62-4. 

In  the  Statement  on  Hearing 
Procedures  for  the  Resolution  of 
Scientific  Issues,  the  Conference 
suggests  that  continued  experimentation 
by  agencies  with  alternative  types  of 
hearing  procedures  for  the  resolution  of 
scientific  issues  is  justified.  The 
Conference  takes  note  of  the  Food  and 
Dn}g  Administration's  Public  Board  of 
Inquiry  procedure,  an  innovative 
attempt  to  provide  an  informal  hearing 
by  a  panel  of  scientists  as  an  alternative 
to  the  formal  adjudication  by  an 
administrative  law  judge,  as  a  procedure 
to  review  certain  decisions  concerning 
food  additives  or  new  drugs.  Based 
primarily  on  a  study  of  the  FDA 
experience,  the  Conference  urges  that 
agencies  with  regulatory  programs  that 
depend  on  scientific  determinations 
consider  experimental  use  of  a  process 
similar  to  the  FDA's  Board,  as  a 
voluntary  alternative  to  a  hearing  that 
would  otherwise  be  held  to  resolve 
issues  of  scientific  uncertainty.  The 
statement  notes  several  steps  that  can 
be  taken  to  improve  the  management  of 
such  proceedings  to  make  them  more 
efficient  and  more  accurate. 

The  transcript  of  the  Plenary  Session 
will  be  available  for  public  inspection  at 
the  Conference's  offices  at  Suite  500. 
2120  L  Street,  NW.,  Washington,  DC. 

Lists  of  Subjects  in  1  CFR  Part  305 

Administrative  practice  and 
procedure.  Immigration  procedure. 
Negotiated  rulemaking,  Resolution  of 
scientific  issues. 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-576. 

2.  The  table  of  contents  to  Part  305  of 
Title  1  CFR  is  amended  to  add  the 
following  new  sections: 
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305.S5-4    Administrative  Review  in 

Immigralion  Pruceedings 

(Recommendation  No.  85-4). 
305.85-5    Procedures  for  Nei^tialing 

Proposed  Regulations  (Recommendation 

No.  85-5). 

3.  Section  305.85-4  is  added  to  Part 
305  as  follows: 

§  305.85-4    Administrative  Review  in 
Immigration  Proceedings 
(Recommendation  No.  95-4). 

The  Immigralion  and  Nationality  Act  of 
1952.  as  amended,  requires  the  Justice 
Uepartmeni  to  make  two  major  types  of 
decisions  affeciing  aliens — whether  to 
exclude  aliens  seeking  to  enter  the  United 
States  and  whether  to  deport  those  already  in 
the  country.  The  Act  and  the  accompanying 
regulations  also  require  a  host  of  collateral 
decisions  concerning  visa  petitions,  waivers 
uf  grounds  for  exclusion  or  deportation, 
adjustment  of  status  from  non-immigrant  (o 
permanent  resident,  and  many  other 
immigration-related  matters.  Responsibility 
for  making  these  decisions  resides  in  Iwe 
very  different  types  of  officials.  Immigration 
judges,  who  are  part  of  the  Justice 
Department's  E.xecutive  Office  for 
immigration  Review,  conduct  formal 
evidentiary  hearings  in  deportation, 
exclusion,  and  certain  other  proceedings. 
District  directors  and  their  subordinates  are 
part  of  the  Immigration  and  Naturalization 
Service  (I.N.S.).  They  decide  numerous  other 
matters  in  far  less  formal  proceedings.  While 
the  immigration  judges  have  only 
adjudicative  responsibilities,  the  district 
directors  are  principally  responsible  for  the 
administration  and  enforcement  of  the 
immigration  laws  within  their  local 
geographic  districts. 

Similarly,  there  are  two  channels  of 
administrative  appeal  for  the  Justice 
Department's  immigration  decisions.  The 
Board  of  Immigralion  Appeals  (B.I.A.),  like 
the  immigration  judge,  is  located  within  the 
Executive  Office  for  Immigration  Review.  The 
Board  reviews  almost  all  immigration  judges 
decisions  and  some  district  director 
decisions.  It  is  composed  of  five  attorney 
members,  all  of  whom  normally  participate  in 
every  case.  It  reviews  cases  de  novo  on  the 
basis  of  the  administrative  record  and 
publishes  precedential  opinions  binding  on 
the  immigration  judges  and  on  the  I.N.S. 

Twenty-five  other  categories  of  district 
director  decisions  are  appealable  to  the 
Associate  Commissioner  for  Examinations, 
an  I.N.S.  policymaking  official  whose 
appellate  jurisdiction  has  been  subdelegated 
to  the  Administrative  Appeals  Unit  (A.A.U.) 
In  that  unit,  cases  are  decided  de  novo  by 
individual  non-attorney  staff  members  and 
reviewed  by  iMe  unit  chief.  The  A.A.U.  does 
not  ordmarily  publish  its  decisions. 

The  Justice  Department's  current 
regulations  specify  with  a  high  degree  of 
clarity  which  immigration  decisions  are 
administratively  appealable  and  to  which 
appellate  body.  However,  reasons  for  the 
various  assignments  are  not  always  evident 

The  factors  that  should  influence  the 
choices  of  forum  for  administrative  review  of 
agency  adjudication  can  be  developed 


through  a  three-part  methodology:  (1)  identify 
those  attributes  of  the  possible  review  forums 
that  affect  the  accuracy,  the  efricieiicy.  the 
acceptability,  or  the  consistency  of  the 
administrative  process:  (2)  identify  the 
attributes  of  cases  Thdt  favor  the  selection  of 
a  review  forum  with  particular  forum 
attributes:  (3)  determine  the  extent  to  which 
those  case  attributes  tend  to  be  present  in  the 
particular  class  of  cases  under  consideration. 

In  Recommendation  75-3.  the 
Administrative  Conference  set  forth  criteria 
to  guide  Congress  in  selecting  the  appropriate 
forum  for  judicial  review  of  administrative 
agency  action.  Using  the  methodology 
described  above,  the  present 
recommendation  suggests  some  additional 
criteria  and  describes  ways  in  which  that 
expanded  list  of  factors,  with  only  slight 
modiPication,  can  be  employed  also  to  select 
a  forum  for  administrative  review.  Applying 
those  criteria,  the  recommendation  then 
suggests  forums  for  administrative  review  of 
various  classes  of  immigration  decisions. 

Recommendation 

,4.  Furum  For  Administrative  Review 

1.  The  Justice  Department  should  undertake 
a  comprehensive  review  of  its  regulations 
governing  the  assignment  of  forums  for 
administrative  review  of  immigration  orders. 
In  examining  the  categories  of  Board  of 
Immigration  Appeals  (B.I.A.)  and 
Administrative  Appeals  Unit  (A.A.U.) 
jurisdiction,  the  Justice  Department  should 
consider  the  following  factors  to  the  extent 
applicable. 

a.  Factors  favoring  selection  of  the  B.I.A. 
for  a  particular  class  of  cases  include  (i)  high 
likelihood  of  a  substantial  impact  on  the 
litigants:  (ii)  the  prevalence  of  issues  of  law 
or  discretion,  particularly  when  the  public 
impact  of  a  decision  will  be  widespread:  (iii) 
the  desirability  of  providing  for  judicial 
review  of  the  class  of  cases  in  the  courts  of 
appeals. 

b.  Factors  favoring  selection  of  the  A.A.U. 
for  a  particular  class  of  cases  include  (i)  a 
high  volume  of  cases:  (iij  the  prevalence  of 
questions  of  descriptive  fact,  rather  than 
issues  of  law  or  discretion:  (iii)  high 
likelihood  that  administrative  review  will 
require  the  taking  of  additional  evidence. 

c.  Once  one  class  of  cases  is  committed  to 
a  particular  review  forum,  there  is  benefit  in 
assigning  to  that  same  forum  (i)  other  classes 
of  cases  tending  to  raise  similar  issues  and 
(ii)  other  cases  which,  if  sent  elsewhere, 
would  frequently  result  in  the  bifurcation  of 
proceedings  affecting  the  same  individual. 

d.  With  all  else  equal,  the  status  quo  should 
be  preserved. 

2.  In  revising  its  regulations,  the  Justice 
Department  should  make  the  following 
specific  case  assignments: 

a.  Appeals  from  orders  of  deportation  and 
exclusion  should  continue  to  be  heard  by  the 
B.I.A. 

b.  Appeals  from  orders  rescinding 
adjustment  of  status  should  continue  to  be 
heard  by  the  RI.A. 

3.  The  Justice  Department  should  also, 
subject  to  the  development  of  new 
information  in  the  review  recommended  in 
paragraph  1.  make  thefoUowing  case 
assignments: 


a.  All  appeals  from  district  directors' 
denials  of  visa  petitions  should  be  heard  by 
the  EI.A.;  thus  orphan,  fiance(e),  and 
occupational  petitions  should  be  transferred 
from  the  A.A.U.  to  the  B.I.A. 

b.'  rf  admihistrarive  appeals  from  district 
directors'  denials  of  waivers  of  the  grounds  of 
exclusion  under  section  212(c)  of  the 
Immigration  and  Nationality  Act  (applicable  . 
to  aliens  who  are  returning  to  a  lawful 
unrelinquished  domicile  in  the  United  States 
of  seven  years)  are  preserved.*  they  should 
continue  to  be  heard  by  the  B.I.A. 

c.  Appeals  from  district  directors'  denials 
of  waivers  under  sections  212(h)  and  212(i)  of 
the  Act  (applicable  to  certain  close  relatives 
of  American  citizens  and  permanent 
residents)  should  be  transferred  from  the 
A.A.U.  to  the  B.I.A. 

d.  Appeals  from  district  directors'  denials 
of  applications  to  waive  the  two-year  foreign 
residence  requirement  for  exchange  visitors 
should  be  transferred  from  the  A.A.U.  to  the 
B.I.A. 

e.  Appeals  from  denials  of  waivers  under 
section  212(d)(3)  of  the  Act  (applicable  to 
nonimmigrants)  should  be  transferred  from 
the  B.I.A.  to  the  A.A.U. 

r  Appeals  from  district  directors'  denials  of 
applications  for  permission  to  reapply  for 
admission  after  exclusion  or  deportation 
should  continue  to  be  heard  by  the  A.A.U. 

B.  Structure  and  Independence  of  the  Board 
of  Immigration  Appea/s 

1.  The  B.I.A.  should  adopt  a  system  of 
randomly  selected  three-member  panels  to 
decide  cases.  En  banc  review  should  be 
afforded,  upon  a  determination  by  a  majority 
of  the  B.I.A..  only  in  the  following         . 
circumstances:  (a)  When  invoked  by  any 
B.I.A.  member  (b)  at  the  request  of  the  I.N.S. 
Commissioner  or  the  Attorney  General 
following  decision:  or  (c)  when  the  aggrieved 
party  petitions  for  review  of  a  split  panel 
decision. 

2.  If  necessary  to  accommodate  the  case 
transfers  recommended  in  part  A  above,  the 
B.l.A.'s  membership  should  be  slightly 
increased. 

3.  Congress  should  enact  legislation  to  give 
the  B.I.A.  statutory  recognition.  Under  the 
legislation,  the  B.I.A.  should  remain  within 
the  Department  of  Justice.  The  statute  should 
confer  jurisdiction  over  deportation, 
exclusion  and  rescission  orders,  and  should 
authorize  the  Attorney  General  to  adjust  the 
Board's  jurisdiction  as  to  other  matters. 

4.  The  Attorney  General  should  retain  the 
power  to  review  individual  B.I.A.  decisions. 
In  accordance  with  current  practice,  this 
power  should  be  exercised  only  in 
extraordinary  circumstances. 

4.  Section  305.85-5  is  added  to  Part 
305  as  follows:  x 


'A  pending  |ustice  Department  proposal  would 
eliminate  administrative  appeals  from  these  orders. 
The  issue  of  whether  these  orders  should  be 
administratively  appealable  is  beyond  the  scope  of 
this  recommendation.     '■  V 
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9  305.8&-5    Proc«dur««  for  Negotiating 
Proposed  Regulation*  (Recommendation 
No.  85-S). 

Negotiations  among  persons  representing 
diverse  interests  have  proven  to  be  effective 
in  some  cases  in  developing  proposals  for 
agency  rules.  In  1982,  the  Administrative 
Conference  of  the  United  States  adopted 
Recommendation  82-4, 1  CFR  S  30582-4. 
encouraging  the  use  of  negotiated  rulemaking 
by  federal  agencies  in  appropriate  situations.* 
The  concept  of  negotiated  rulemalcing  arose 
from  dissatisfaction  with  the  rulemaking 
process,  which  since  the  1960'8,  in  many 
agencies,  had  become  increasingly 
adversarial  and  formalized — unlike  the  brief, 
expeditious  notice  and  comment  procedure 
envisioned  in  section  553  of  the 
Administrative  Procedure  Act.  Experience 
has  now  shown  that  negotiated  rulemaking 
can  be  a  practical  technique  in  appropriate 
instances. 

Since  Recommendation  82-4  was  adopted, 
its  recommended  procedures  have  been 
followed  four  times  by  federal  agencies.  The 
Federal  Aviation  Administration  used 
negotiated  rulemaking  to  develop  a  new  flight 
and  duty  time  regulation  for  pilots.  The 
Environmental  Protection  Agency  used 
negotiated  rulemaking  to  develop  proposed 
rules  on  nonconformance  penalties  for 
vehicle  emissions  and  on  emergency 
exemptions  from  pesticide  regulations.  The 
Occupational  Safety  and  Health 
Administration  encouraged  labor,  public 
interest,  and  industry  representatives  to 
negotiate  a  standard  for  occupational 
exposure  to  benzene.  The  benzene 
negotiations  did  not  result  in  agreement 
among  the  parties  on  a  proposed  rule,  but  the 
other  three  negotiations  did  lead  to 
substantial  agreement  resulting  in  two  fmal 
rules  (which  have  thus  far  not  been 
challenged)  and  one  draft  rule  which,  after 
public  comment,  is  pending  before  the 
agency. 

The  experience  of  these  four  cases  has 
shown  that  the  original  recommendation  was 
basically  sound,  and  has  provided  a  basis  for 
the  Administrative  Conference  to  use  in 
supplementing  Recommendation  82-4. 

It  is  inaportant  to  view  Recommendation 
82-4  and  the  present  recommendation,  taken 
together,  as  a  guide  to  issues  to  be  considered 
rather  than  a  formula  to  be  followed. 
Negotiation  is  intrinsically  a  fluid  process 
that  cannot  be  delineated  in  advance. 
Accordingly,  what  will  "work"  in  a  particular 
case  depends  on  the  substantive  issues,  the 
perception  of  the  agency's  position  by 
interested  parties,  past  and  current 
relationships  among  the  parties,  the  authority 
of  party  representatives  in  the  negotiations, 
the  negotiating  style  of  the  representatives, 
the  number  and  divergence  of  views  within 
each  constituency  represented,  and  the  skill 
of  the  participants  and  mediators.  These 
factors  are  mostly  dynamic  and  their  charcter 
is  likely  to  change  during  the  negotiating 


'  RecommRndation  82-4  used  the  lerm  "n-giil.ilory 
negotiation"  to  refer  to  this  process.  The  present 
recommenddtion  substitutes  "negotiated 
rulemaking"  to  etnphasize  that  it  is  addressing 
negotiation  of  rules,  and  nor  other  uses  of 
negotiations  in  the  regulatory  process. 


process.  Proponents  of  negotiated  rulemaking 
must  recognize  the  unavailability  of  neat 
formal  solutions  to  questions  of  who  should 
participate,  how  the  negotiations  should  be 
conducted,  or  even  the  definition  of 
"successful"  negotiations. 

Agencies  undertaking  negotiated 
rulemaking  must  be  prepared  to  deal  with 
these  real  world  uncertainties  by  pursuing  a 
thoughtfully  flexible  approach.  Elements  of 
Recommendation  82-4  and  the  present 
recommendation  provide  a  conceptual 
framework  within  which  to  plan  and  conduct 
negotiations  in  a  particular  proceeding,  but 
should  not  be  taken  as  a  formal  model.  An 
agency  cannot  merely  transplant  a  pattern 
followed  successfully  by  another  agency,  or 
even  by  itself  on  another  occasion. 
Nevertheless,  agencies  that  are  considering 
negotiated  rulemaking  for  the  first  time 
should  find  it  helpful  to  discuss  their  plans 
with  other  agencies  and  persons  experienced 
with  the  process. 

Some  agencies  have  indicated  a  concern 
about  the  effect  of  the  Federal  Advisory 
Committee  Act  on  negotiated  rulemaking 
proceedings.  The  four  agency  experiences 
reviewed  by  the  Administrative  Conference 
have  not  shown  that  the  Act,  as  interpreted 
by  the  sponsoring  agencies  and  participants, 
impeded  effective  negotiations.  L'nder  current 
judicial  and  agency  interpretations  of  the  Act. 
it  appears  that  caucuses  and  other  working 
group  meetings  may  be  held  in  private,  where 
this  is  necessary  to  promote  an  effective 
exchange  of  views. 

Another  concern  expressed  by  some 
agencies  has  been  the  potential  costs 
associated  with  negotiated  rulemaking.  While 
aspects  of  the  recommended  process  may 
entail  some  short-term  additional  costs,  the 
Conference  believe  that  potential  long-range 
savings  will  more  than  offset  the  costs. 
Moreover,  agencies  should  be  aware  of 
opportunities  for  assistance  from  within  the 
government,  for  example,  training  provided 
by  the  Legal  Education  Institute  of  the 
Department  of  Justice,  and  mediation 
assistance  by  the  Federal  Mediation  and 
Conciliation  Service  and  the  Community, 
Relations  Service. 

Recommendation  

1.  An  agency  sponsoring  a  negotinted 
rulemaking  proceeding  should  take  part  in  the 
negotiations.  Agency  participation  can  occur 
in  various  ways.  The  range  of  possibilities 
extends  from  full  participation  an  a  negotiator 
to  acting  as  an  observer  and  rom.TiPnting  on 
possible  agency  reactions  and  concerns. 
Agency  representatives  participating  in 
negotiations  should  be  sufficiently  senior  in 
rank  to  be  able  to  express  agency  views  with 
credibility. 

2.  Negotiations  are  unlikely  to  succeed 
unless  all  participants  (including  the  agency) 
are  motivated  throughout  the  process  by  the 
view  that  a  negotiated  agreement  will 
provide  a  better  alternative  than  a  nile 
developed  under  traditional  processes.  The 
agency,  accordingly,  should  be  sensitive  to 
each  participant's  need  to  have  a  reasonably 
clear  expectation  of  the  consequences  of  not 
reaching  a  consensus.  Agencies  must  be 
mindful,  from  the  beginning  to  the  end  of 
negotiations,  of  the  impact  that  agency 


conduct  and  statements  have  on  party 
expectations.  The  agency,  and  others 
involved  in  the  negotiations,  may  need  to 
communicate  with  other  participants — 
perhaps  with  the  assistance  of  a  mediator  or 
facilitator — to  ensure  that  each  one  has 
realistic  expectations  about  the  outcome  of 
agency  action  in  the  absence  of  a  negotiated 
agreement.  Communications  of  this  character 
always  should  consist  of  an  honest 
expression  of  agency  actions  that  are 
realistically  possible. 

3.  The  agency  should  recognize  that 
negotiations  can  be  useful  at  several  stages 
of  rulemaking  proceedings.  For  example, 
negotiating  the  terms  of  a  final  rule  could  be 
a  useful  procedure  even  after  publication  of  a 
proposed  rule.  Usually,  however,  negotiations 
should  be  used  to  help  develop  a  notice  of 
proposed  rulemaking,  with  negotiations  to  be 
resumed  after  comments  on  the  notice  are 
received,  as  contemplated  by  paragraphs  13 
and  14  of  Recommendation  82-4. 

4.  The  agency  should  consider  providing 
the  parties  with  an  opp»ortunity  to  participate 
in  a  training  session  in  negotiation  skills  iiMt 
prior  to  the  beginning  of  the  negotiations. 

5.  The  agency  should  select  a  person 
skilled  in  techniques  of  dispute  resolution  to 
assist  the  negotiating  group  in  reaching  an 
agreement.  In  sonte  cases,  that  person  may 
need  to  have  prior  knowledge  of  the  subiecl 
matter  of  the  negotiations.  The  person  chosen 
may  be  styled  "mediator"  or  "facilitator." 
and  may  be.  but  need  not  be.  the  same  person 
as  the  "convenor"  identified  in 
Recommendation  82-4.  There  may  be  specific 
proceedings,  however,  where  party  incentives 
to  reach  voluntary  agreement  are  so  strong 
that  a  mediator  or  facilitator  is  not  necessary. 

6.  In  some  circumstances,  federal  agencies 
such  as  the  Federal  Mediation  and 
Conciliation  Service  or  the  Community 
Relations  Service  of  the  Department  of 
justice  may  be  appropriate  sources  of 
mediators  or  facilitators.  These  agencies 
should  consider  making  available  a  small 
number  of  staff  members  with  mediation 
experience  to  assist  in  the  conduct  of 
negotiated  rulemaking  proceedings. 

7.  The  agency,  the  mediator  or  facilitator, 
and.  where  appropriate,  other  participants  in 
negotiated  rulemaking  should  be  prepared  to 
address  internal  disagreements  within  a 
particular  constituency.  In  some  cases,  it  may 
be  helpful  to  retain  a  special  mediator  or 
facilitator  to  assist  in  mediating  issues 
internal  to  a  constituency.  The  agency  should 
consider  the  potential  for  internal 
constituency  disagreements  in  choosing 
representatives,  in  planning  for  successful 
negotiations,  and  in  selecting  persons  as 
mediators  or  facilitators.  The  agency  should 
also  recognize  the  possibility  that  a  group 
viewed  as  a  single  constituency  at  the  outset 
of  negotiations  may  later  become  so  divided 
as  to  suggest  modification  of  the  membership 
of  the  negotiating  group. 

8.  Where  appropriate,  the  agency,  the 
mediator  or  facilitator,  or  the  negotiating 
group  should  consider  appointing  a  neutral 
outside  individual  who  could  receive 
confidential  data,  evaluate  it.  and  report  to 
the  negotiators.  The  parties  would  need  to 
agree  upon  the  protection  to  be  given 
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confidenliaJ  data.  A  aimilar  procedure  may 
also  be  desirable  in  order  to  permit  neutral 
technical  advice  to  be  given  in  connection 
with  complex  data. 

9.  Use  of  a  "resource  pool"  may  be 
desirable,  to  sapport  travel  training,  or  other 
appropriate  costs,  either  incurred  by 
participants  or  expended  on  behalf  of  the 
negotiating  group.  The  feasibility  of  creating 
such  a  pool  from  contributions  by  private 
sources  and  the  agency  should  be  considered 
in  the  pre-negotiation  stages. 

PART  310-MiSCELLANEOUS 
STATEMENTS 

5..  The  table  of  contents  of  Part  310  of 
Title  1  CFR  is  amended  to  add  the 
following  new  section: 

Sec 

310.11    Statement  on  Hearing  Procedures  for 
the  Resolution  of  Scientific  Issues. 

6.  Section  310.11  is  added  to  Part  310 
to  read  as  follows: 

§310.11    Staliwmt  on  h— ring  pioodurw 
for  tlw  rnioli^lnn  of  ■<  iiililii  iaayes. 

The  development  of  effective 
decisiomnaking  techniques  for  the  evaluation 
of  scientific  studies  has  been  one  of  the  most 
elusive  problems  for  the  administrative 
process.  The  implementation  of  health  and 
safety  laws  often  requires  an  evaluation  of 
the  scientific  reliability  of  laboratory  animal, 
clinical,  or  epidemiological  test  data,  a 
determination  of  risks  and  benefits  based 
apon  those  data  and  other  factors,  and  a  final 
"regulatory  conclusion"  in  which  the  relevant 
law  is  applied  in  light  of  the  previous 
conclusions.  For  example,  health  and  safety 
agencies  commonly  are  required  to  determine 
whether  a  particular  chemical  is  carcinogenic 
or  otherwise  harmful  as  a  prerequisite  to 
reaching  a  regulatory  conclusion. 

The  quality  and  legitimacy  of  these  agency 
decisions  can  be  improved  by  counseling 
with  eminent  scierrtific  experts  outside  of  the 
agency.  Some  scientists  and  others  have 
supported  the  idea  of  a  "science  court"  or  an 
institution  to  which  administrative  agencies 
could  refer  scientific  disputes  for  resolution 
by  expert  scientists.  In  response,  agencies 
have  developed  several  methods  of  obtaining 
scienliHc  input,  including  the  use  of  advisory 
committees.  Science  advisory  committees  are 
the  most  common  method  used  to  obtain  such 
assistance  before  an  agency  reaches  a 
decision.  In  addition,  the  Food  and  Drug 
Administration  (FDA)  has  created  and  used 
twice  a  unique  procedure,  the  Public  Board  of 
Inquiry  (PBOI),  to  obtain  independent 
scientific  review  of  particular  regulatory 
decisions.  The  PBOI  combines  the  elements 
of  a  "scientific  bearing"  with  the  more  typical 
"adversarial  hearing"  approach  for  the 
evaluation  of  scientific  evidence. 

The  PBOI  is  one  of  three  alternative 
informal  methods  of  proceeding  that  FDA 
offers  applicants  in  lieu  of  the  formal 
adjudication  by  an  administrative  law  judge 
(ALH  that  would  otherwise  be  held  to  review 
certain  decisions  concerning  the  approval  of 
food  additives  and  new  drugs.  The  other  two 
alternatives  are  a  hearing  before  an  advisory 


committee  or  an  informal  hearing  before  the 
Commissioner  of  FDA.  The  PBOI  consists  of 
a  panel  of  three  scientists  appointed  by  the 
Commissioner.  Two  of  the  three  scientists  are 
selected  from  recommendations  of  the 
parties.  The  Board  obtains  scientific 
"testimony"  within  an  informal  quasi- 
adjudicative  hearing  framework,  in  which  the 
advocacy  role  of  lawyers  is  minimized  ia 
favor  of  a  "scientific  forum"  approach — 
although  the  Board's  decision  is  an  "initial 
decision"  and  has  the  same  legal  status  as  an 
initial  decision  of  an  AL|. 

FDA's  two  PBOI  hearings  occurred  in  1980 
and  1983.  In  the  first,  a  PBOI  was  convened 
to  determine  whether  Aspartame,  now  a 
widely  used  artificial  sweetener,  should  be 
approved  as  a  food  additive.  In  the  1983 
proceeding,  a  PBOI  was  convened  to 
determine  whether  Depo  Provera,  a  drug 
approved  in  other  countries  as  a 
contraceptive,  should  be  approved  for  that 
use  in  the  United  States. 

Some  analysts  contend  that  FDA's 
experiences  confirm  the  validity  of  the 
"science  court"  idea  for  the  evaluation  of 
scientific  evidence.  They  argue  that 
techniques  like  the  PBOI  are  more  effective 
for  obtaining  scientific  advice  than 
traditional  adversarial  hearings  because  a 
PBOI  provides  the  presiding  scientists  with 
the  flexibility  to  operate  according  to 
procedures  that  are  customary  in  scientific 
inquiry.  Others  suggest  that  the  PBOI  costs 
too  nauch  for  the  value  of  the  opinions 
obtained  from  it.  A  study  commissioned  by 
the  Conference,  however,  suggests  that  the 
costs  or  delays  of  the  two  PBOI  proceedings 
were  significantly  enlai^ed  by  unanticipated 
management  problems  that  can  be  remedied 

The  Administrative  Conference  suggests 
that  continued  experimentation  with 
alternative  types  of  hearing  procedures  for 
the  resolution  of  scientific  issues  is  justified. 
Improvements  are  needed  in  management  of 
such  procedures  to  make  them  more  efficient 
and  more  accurate.  Examples  include: 

(1)  Appointing  the  chairperson  at  the  start 
of  the  hearing  process: 

(2)  Providing  additional  administrative 
support  for  board  members: 

(3)  Separating,  to  the  extent  possible,  the 
matters  of  scientific  inquiry  from  any  policy 
issues  that  may  be  addressed  concerning  the 
ultimate  legal  or  regulatory  actions  that  the 
agency  ought  to  take: 

(4)  Encouraging  boards  to  utilize  an 
experienced  employee  as  a  management 
adviser  in  the  conduct  of  the  process: 

(5)  Providing  an  improved  opportunity  for 
direct  communication  between  the  board  and 
the  agency  head  upon  submisssion  of  the 
board's  decision: 

(6)  urging  boards  to  adhere  to  procedures 
intended  to  ensure  that  the  administrative 
record  is  complete  and  usable  for  successive 
stages  of  the  administrative  and  legal 
process;  and 

(7)  Urging  persons  conducting  agency  ■ 
scientific  hearings  in  significant  cases  to 
identify  the  bases  for  their  conclusions. 

Other  agencies  with  regulatory  programs 
that  depend  on  scientific  determinations 
should  consider  experimental  use  of  a 
process  similar  to  the  PBOI  as  a  voluntary 
alternative  to  a  hearing  that  would  otherwise 


be  Weld  to  resolve  isoaes  e^  scientific 
uncertainty.  Examples  of  other  agencies  that 
may  have  similar  needs  and  objectives 
include  the  Ejivironmeatal  Protection  Agency, 
the  Occupational  Safety  and  Health 
Administration,  the  Consumer  Product  Safety 
Conunission.  and  the  National  Highway 
Traffic  Safety  Administration. 

Dated:  December  23. 1985. 
Richard  K.  Berg, 
General  Counsel. 
[FR  Doc.  85-30625  Filed  12-25-85:  8:45  am) 
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5  CFR  Part  540 
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Performance  Management  and 
Recognttion  System;  MlnimtMn 
Performance  Avirard  Funding 

AOENCV:  Office  of  Personnel 

Managemoit 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  revising  the 
minimum  percentage  for  calculating 
funds  to  pay  performance  awards  to 
Performance  Maiuigement  and 
Recognition  System  (PMRS)  employees 
for  Fiscal  Year  1986.  Establishing  a  new 
minimum  percentage  each  year  is 
required  by  title  II  of  the  Civil  Service 
Retirement  Spouse  Equity  Act  of  1984. 
which  estabHshed  the  PMRS. 

EFFECTIVE  DATE:  October  1. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Pokoyk,  (202)  632-5653. 

SUPPLEMENT ARy  INFORMATION:  On   '■ 
September  16, 1985,  at  50  FR  37537,  OPM 
published  a  proposed  regulation  setting 
the  minimum  funding  for  performance 
awards  to  be  paid  to  PMRS  employees 
for  fiscal  year  1986,  with  a  15-day 
comment  period. 

During  the  comment  fferiod.  which 
ended  October  1, 1985,  OPM  received  no 
written  comments  on  the  proposed 
regulation.  However,  a  number  of 
agencies  called  to  inquire  about  section 
540.109  of  the  proposed  regulation 
specifying  that  fiscal  year  1985  was  to 
be  used  as  the  base  year  to  estimate  the 
aggregate  amount  of  PMRS  employees' 
basic  pay  for  performance  awards.  This 
was  a  typographical  error.  The  proposed 
regulation  should  have  read  fiscal  year 
1986.  The  final  regulation  has  been 
amended  to  show  the  correct  fiscal  year. 

Waiver  of  30-Day  Delay  in  Effective 
Date  of  Final  Regulation 

Pursuant  to  section  553(d)(3)  of  title  5 
of  the  United  States  Code,  the  Director 
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finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  retroactively  to  meet  the 
requirement  in  section 
5406(c)(2)(A)(i)(II)  of  title  5,  U.S.  Code, 
that  provides  that  the  minimum 
percentage  used  by  an  agency  to 
determine  the  aggregate  amount  for 
performance  awards  paid  during  any 
fiscal  year  shall,  for  each  of  the  four 
fiscal  years  after  FY  85  ".  .  .be  adjusted 
incrementally  (by  equal  increments  or 
otherwise]  over  the  percentage  for  the 
preceding  fiscal  year  by  the  appropriate 
agency  head  in  accordance  with 
regulations  which  the  office  of  Personnel 
Management  shall  prescribe."  October 
1. 1985,  begins  a  new  fiscal  year  (FY  88) 
and,  therefore,  OPM  must  adjust  the 
minimum  percentage  of  performance 
awards  incrementally  over  the  minimum 
percentage  used  in  the  previous  fiscal 
year  (FY  85)  on  that  date. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
Government  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  540 

Government  employee.  Wages. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer,       * 

Director. 

Accordingly,  OPM  amends  5  CFR  Part 
.540  as  follows: 

PART  540— PERFORMANCE 
MANAGEMENT  AND  RECOGNITION 
SYSTEM 

(1)  The  authority  citation  for  Part  540 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  Chapters  43  and  54. 

(2)  Section  540.109(b)(l](i)  is  revised  to 
read  as  follows: 

§  540.109    Performance  awards. 

*         •         *         *         * 

(b)  *  *  * 

(1)*** 

(i)  Each  agency  is  required  to  pay  a 
minimum  of  .85  percent  of  the  estimated 
iiggregate  amount  of  PMRS  employees' 
iiasic  pay  for  fiscal  year  1986  for 
performance  awards; 

!Hl  Dor..  85-30676  Filed  12-26-85;  8:45  amj 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 


29  CFR  Part  1613 

Special  Panel;  Organization  and 
Proceedings 

AGENCIES:  Merit  Systems  Protection 
Board  and  Equal  Employment 
Opportunity  Commission. 

action:  Interim  regulations. 

summary:  The  Civil  Service  Reform  Act 
of  1978  established  an  administrative 
tribunal,  the  Special  Panel,  to  resolve 
conflicts  between  the  Merit  Systems 
Protection  Board  (MSPB)  and  the  Equal 
Employment  Opportunity  Commission 
(EEOC).  These  regulations  developed  by 
the  Special  Panel,  provide  for  the 
organization  and  proceedings  of  the 
Panel.  These  regulations  will  appear  in 
the  Board's  section  of  the  Code  of 
Federal  Regulations  and  in  that  of  the 
EEOC. 

DATES:  Effective  date:  December  27, 
1985. 

Comment  date:  Comments  must  be 
received  on  or  before  March  31, 1986. 
ADDRESS:  Send  written  comments  to 
Joseph  J.  Ellis,  Acting  Deputy  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue;NW, 
Washington,  DC  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  J.  Ellis,  Acting  Deputy  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board,  (202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  of  1978  established 
an  administrative  tribunal,  the  Special 
Panel,  to  resolve  conflicts  between  the 
Merit  Systems  Protection  Board  (MSPB) 
and  the  Equal  Employment  Opportunity 
Commission  (EEOC).' The  three  (3) 
member  Special  Panel  is  composed  of  a 
Chairman,  appointed  by  the  President 
for  a  six  (6)  year  term,  one  member  of 
the  EEOC  designated  on  an  ad  hoc  basis 
by  the  Chairman  of  the  EEOC,  and  one 
member  of  the  MSPB  designated  on  an 
ad  hoc  basis  by  the  Chairman  of  the 
MSPB. 

The  Special  Panel  has  found  that  good 
cause  exists  for  publication  of  these 
regulations  for  interim  effect  in  view  of 
the  forty-five  (45)  day  statutory  time 
limit  permitted  for  adjudication  of 
appeals  certiHedto  the  Special  Panel. 
The  Special  Panel  invites  public 
comment  on  these  regulations  through 
March  31, 1986. 


Regulatory  Flexibility  Act 

The  Chairman  of  the  Special  Panel 
certifies  that  the  Panel  is  not  required  to 
prepare  initial  or  fmal  regulatory 
analysis  of  this  interim  rule,  pursuant  to 
sections  603  or  604  of  the  Regulatory 
Flexibility  Act,  because  of  her 
deteilnination  that  this  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects 

5  CFR  Part  1201 

Government  employees. 
Administrative  practice  and  procedure. 

29  CFR  Part  1613 

Administrative  practice  and 
procedure.  Aged.  Equal  employment 
opportunity.  Government  employees. 
Handicapped,  Sex  discrimination. 

TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  II — Merit  Systems  Protectioii 
Board 

1.  In  Title  5  of  the  Code  of  Federal 
Regulations,.  Part  1201,  Subpart  D  is 
amended  by  revising  SS  1201.171  and 
1201.172;  by  redesignating  S  1201.173  as 
S  1201.175;  and  by  adding  new 
i§  1201.173  and  1201.174.  The  table  of 
contents  for  Subpart  D  is  set  forth 
below.  The  authority  citation  for  Part 
1201  continues  to  read  as  set  forth  at  the 
end  of  the  table  of  contents.  The  text  of 
the  regulation  is  set  out  at  the  end  of  this 
document. 

PART  1201— PRACTICES  AND 
PROCEDURES 


Subpart  D — Procedures  for  Cases  Involving 
Allegations  of  Discrimination  Special  Panel 

Sec. 

1201.171  Referral  of  case  to  Special  Panel. 

1201.172  Organization  of  the  Special  Panel. 

1201.173  Practices  and  procedures  of  the 
Special  Panel 

1201.174  Enforcement  of  Panel  decision. 

1201.175  Judicial  review  of  cases  decided 
under  5  U.S.C.  7702. 

Authoritj-:  5  U.S.C.  7702.  ... 

TITLE  29— LABOR 

Chapter  XIV — Equal  Employment 
Opportunity  Commission 

2.  In  Title  29  of  the  Code  of  Federal 
Regulations,  Part  1613,  Subpart  O  is 
amended  by  redesignating  {  1613.417  as 
§  1613.421,  and  SS  1613.417  through 
1613.420  are  added.  The  table  of 
contents  for  Subpart  D  is  set  forth 
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below.  The  authority  citation  {or  Part 
1613  continues  to  read  as  set  forth  at  the 
end  of  the  document.  The  text  of  the 
regulation  is  set  out  at  the  end  of  this 
document. 

PART  1613— EQUAL  EMPLOYMENT 
OPPORTUNITY  IN  THE  FEDERAL 
GOVERNMENT 


Subpart  O— Processing  Mixed  Cass 
Complaints 

Sec. 

1613.417  Referral  of  case  to  Special  Panel 

1613.418  Organization  of  Special  Panel. 

1613.419  Practices  and  procedures  of  the 
Special  Panel. 

1613.420  Enforcement  of  Panel  decision. 
1813.4Z1     Right  to  file  a  civil  action. 

Authority:  5  U.S.C.  1205,  7702. 


§ Rstsrral  of  case  to  Spscial  Panel. 

If  the  Merit  Systems  Protection  Board 
(Board)  rea^irms  its  decision  under  5 
CFR  1201.162(a)(2)  with  or  without 
modification,  the  matter  shall  be 
immediately  certified  to  the  Special 
Panel  established  pursuant  to  5  U^.C 
7702(d).  Upon  certification,  the  Board 
shall,  within  five  days  (excluding 
Saturdays,  Sandays,  and  Federal 
holidays),  transmit  to  the  Chairman  of 
the  Special  Panel  and  to  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  the  administrative  record  in  the 
proceeding  including — 

(a)  The  factual  record  compiled  under 
this  section  which  shall  include  a 
transcript  of  any  hearing(s); 

(b)  The  decisions  issued  by  the  Board 
and  the  Commission  under  5  U.S.C  7702; 
and 

(c)  A  transcript  of  oral  arguments 
made,  or  legal  brief(s)  filed,  before  the 
Board  and/or  the  Commission. 


§ Organization  of  tfi«  Special  Panel. 

(a)  The  Special  Panel  is  composed 
of— 

(1)  A  Chairman  appointed  by  the 
President  with  the  advice  and  consent  of 
the  Senate,  and  whose  term  is  six  (6) 
years; 

(2)  One  member  of  the  MSPB, 
designated  by  the  Chairman  of  the 
Board  each  time  a  panel  is  convened: 

(3)  One  member  of  the  EEOC 
designated  by  the  Chairman  of  the 
Commission  each  time  a  panel  is 
convened. 

(b)  Designation  of  Special  Panel 
member — (1)  Time  of  designation. 
Within  five  days  of  certification  of  the 
case  to  the  Special  Panel,  the  Chairman 
of  the  MSPB  and  the  Chairman  of  the 
EEOC  shall  each  designate  one  member 


from  their  respective  agencies  to  serve 
on  the  Special  Panel. 

(2)  Manner  of  designation.  Letters  of 
designation  shall  be  served  on  the 
Cha^stan  of  the  Special  Panel  and  the 

parties  to  the  appeal. 


§■ 


—    Practices  and  procedures  of  the 
Special  Panel. 

(a)  Scope.  The  rules  in  this  subpart 
apply  to  proceedings  before  the  Special 
Panel. 

(b)  Suspension  of  rules.  In  the  interest 
of  expediting  a  decision,  or  for  good 
cause  shown,  the  Chairman  of  the 
Special  Panel  may,  except  where  the 
rule  is  required  by  statute,  suspend 
these  rules  on  application  of  a  party,  or 
on  his  or  her  own  motion,  and  may  order 
proceedings  in  accordance  with  his  or 
her  direction. 

(c)  Time  limit  for  proceedings. 
Pursuant  to  5  U.S.C.  7702(d)(2)(A),  the 
Special  Panel  shaD  issue  a  decision 
within  45  days  after  a  matter  has  been 
certified  to  it. 

(d)  Administrative  assistance  to 
Special  Panel  (1)  The  MSPB  and  the 
EEOC  shall  provide  the  Panel  with  such 
reasonable  and  necessary 
administrative  resources  as  determined 
by  the  Chairman  of  the  Special  Panel 

(2)  Assistance  shall  include,  but  is  not 
limited  to,  processing  vouchers  for  pay 
and  travel  expenses. 

(3)  The  Board  and  the  EEOC  shall  be 
responsible  for  all  administrative  costs 
incurred  by  the  Special  F*anel  and,  to  the 
extent  practicable,  shall  equally  di\'ide 
the  costs  of  providing  such 
administrative  assistance.  The 
Chairman  of  the  Special  Panel  shall 
resolve  the  manner  in  which  costs  are 
divided  in  the  event  of  a  disagreement 
between  the  Board  and  the  EEOC. 

(e)  Maintenance  of  the  official  record. 
The  Board  shall  maintain  the  official 
record.  The  Board  shall  transmit  two 
copies  of  each  submission  filed  to  each 
member  of  the  Special  Panel  in  an 
expeditious  manner. 

(f)  Filing  and  service  of  pleadings.  (1) 
The  parties  shall  file  the  original  and  six 
copies  of  all  submissions  with  the  Clerk, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue  ,  NW,  Washington.  DC 
20419.  One  copy  of  each  submission 
shall  be  served  on  the  other  parties. 

(2)  A  certificate  of  service  specifying 
how  and  when  service  was  made  must 
accompany  all  submissions  of  the 
parties. 

(3)  Service  may  be  by  mail  or  by 
personal  delivery  during  normal 
business  hours  (8:30  a.m\ — 5:00  p.m.). 
Due  to  the  short  statutory  time  limit. 


parties  are  required  to  file  their 
submissions  by  overnight  Express  Mail, 
provided  by  the  U.S.  Postal  Service, 
should  they  file  by  mail. 

(4)  The  date  of  filing  shall  be 
determined  by  the  date  of  mailing  as 
indicated  by  the  order  date  for  Express 
Mail.  If  the  filing  is  by  personal  delivery, 
it  shall  be  considered  filed  on  the  date  it 
is  received  in  the  office  of  the  Clerk, 
Merit  Systems  Protection  Board. 

Ig)  Briefs  and  responsive  pleadings.  If 
the  parties  wish  to  submit  written 
argument,  briefs  shall  be  filed  with  the 
Special  Panel  within  fifteen  (15)  days 
from  the  date  of  the  Board's  certification 
order.  Due  to  the  short  statutory  time 
limit  responsive  pleadings  will  not 
ordinarily  be  permitted. 

(h)  Oral  argument  The  parties  have 
the  right  to  oral  argument  if  desired. 
Parties  wrishing  to  exercise  this  right 
shall  so  indicate  at  the  time  of  fiHng 
their  brief,  or  if  no  brief  is  filed,  within 
fifteen  (15)  days  from  the  date  of  the 
Board's  certification  order.  Upon  receipt 
of  a  request  for  argument  the  Chairman 
of  the  Special  Panel  shall  determine  the 
time  and  place  for  argument  and  the 
time  to  be  allowed  each  side,  and  shall 
so  notify  the  parties. 

(i)  Postargument  submissions.  Due  to 
the  short  statutory  time  limit,  no 
postargument  submissions  will  be 
permitted,  except  by  order  of  the 
Chairman  of  the  Special  Panel. 

(j)  Procedural  matters.  Any 
procedural  matters  not  addressed  in 
these  regulations  shall  be  resolved  by 
written  order  of  the  Chairman  of  the 
Special  Panel. 


Enforcement  of  Special  Panel 


decision. 

The  Board  shall,  upon  receipt  of  the 
decision  of  the  Special  Panel,  order  the 
agency  concerned  to  take  any  action 
appropriate  to  carry  out  the  decision  of 
the  Panel.  The  Board's  regulations 
regarding  enforcement  of  a  final  order  of 
the  Board  shall  apply.  These  regulations 
are  set  out  at  5  CFR  Part  1201,  Subpart 
E. 

Barbara  |.  Malione, 
Chairman  of  the  Special  Panel. 

Herbert  E.  Ellingwood, 

Chairman.  Merit  Systems  Protection  Board. 

Clarence  Thomas, 

Chairman.  Equal  Employment  Opportunity 
Commission. 

\¥H  Doc.  85-30647  Filed  12-26-«5  8:45  am) 
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DEPARTMENT  Of  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
(Docket  No.  SS-ASW-26;  Amdt  39-51611 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Model  206A, 
206B,  206L,  206L-1,  and  206L-3 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  inspection  of  the  cyclic  control 
stick  assembly  on  the  Bell  Helicopter 
Textron.  Inc..  (BHTI),  Model  206A.  206B. 
206L,  206L-1.  and  206L-3  helicopters. 
The  AD  is  prompted  by  three  reports  of 
excessive  corrosion  of  the  cyclic  control 
stick  in  the  area  of  its  attachment  to  the 
cyclic  pivot  lever  assembly.  In  one 
report,  during  a  "hydraulics-ofT"  flight 
control  check,  the  cyclic  control  stick 
fractured  resulting  in  complete 
separation  of  the  cyclic  control  stick 
from  the  cyclic  pivot  lever  assembly.  If 
this  were  to  occur  in  flight,  it  would 
result  in  loss  of  flight  control  and 
probable  loss  of  the  helicopter. 
EFFECTIVE  DATE:  December  30, 1985. 

The  incorporation  by  reference  of 
certain  publications  listed  in  this 
amendment  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
30. 1985. 

Compliance:  As  prescribed  in  body  of 
AD. 

ADDRESSES:  The  applicable  technical 
bulletin  may  be  obtained  from  Bell 
Helicopter  Textron,  Ina,  P.O.  Box  482. 
Fort  Worth.  Texas  76101. 

A  copy  of  the  alert  service  bulletin  is 
contained  in  the  Rules  Docket  located  at 
the  Office  of  the  Regional  Counsel 
Southwest  Region,  Federal  Aviation 
Administration,  Room  158,  Building  3B. 
4400  Blue  Mound  Road,  Forth  Worth. 
Texas  76106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  B.  Roach,  Helicopter  Certification 
Branch,  ASW-170,  Aircraft  Certification 
Division.  Southwest  Region.  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth.  Texas  76101.  telephone 
number  (817)  877-2593. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  three  reports  of  excessive 
corrosion  of  the  cyclic  control  stick  in 
he  area  of  its  attachment  to  the  cyclic 
pivot  lever  assembly.  In  one  report, 
during  a  "hydraulics-off '  flight  control 
check,  the  cyclic  control  slick  fractured 
resulting  in  complete  separation  of  the 


cyclic  control  stick  from  the  cydic  pivot 
lever  assembly.  Since  this  condition  is 
likely  to  exist  or  develop  or  other 
helicopters  of  the  same  type  design,  an 
airworthiness  directive  is  being  issued 
which  requires  a  one-time  inspection  of 
the  cyclic  control  stick  assembly  on  the 
BHTI  Model  206A,  206B.  206L,  206L-1. 
and  206L-3  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  Executive  12291 
with  respect  to  this  rule«since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  if  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment       

PART  39— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aulhority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
lanuary  12. 1983). 

2.  By  adding  the  following  new  AD: 
Bell  Helicopter  Textron,  lac:  Applies  to 

Model  206A  206D.  206L  206L-1,  and 
206l,-3  helicopters,  certified  in  any 
category. 
Corppliance  is  required  within  \he  next  25 
hours'  time  in  service  after  the  effective  date 
of  this  AD.  unk  Rs  already  accomplished. 


To  prevent  failure  of  the  cyclic  control 

stick,  acconiplish  the  following: 

(a)  Perform  the  "Accomplishnienl 
Instructloof"  of  BHTI  Alert  Service  Bulletin 
(ASB)  206-85-29.  dated  June  21,  1985.  for  the 
Model  206A  or  206B:  or  ASB  206L-85-36. 
dated  June  21. 1985.  for  ttie  Model  ZOSL.  20BL- 
1.  or  20eL-3.  as  appropriate. 

(b)  Alternative  inspections,  modificatioas. 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager.  Helicopter  Certification 
Branch.  Southwest  Region.  Federal  Aviation 
Administration.  P.O.  Box  1689.  Fort  Worth. 
Texas  76101. 

(c)  In  accordance  with  FAR  sections  21.197 
and  21.199.  flight  is  permitted  to  a  l>ase  where 
the  inspection  and  repair  procedures  required 
by  this  AD  may  be  accomplished. 

The  manufacturer's  specifications  and 
procedures  identiHed  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C  5S2(aMl).  Ail 
persons  affected  by  this  directive  who  have 
not  already  received  these  documents  from 
the  manufacturer  may  c'olain  copies  upon 
request  to  Bell  Helicopter  Textron,  inc..  P.O. 
Box  482.  Forth  Worth.  Texas  76101.  These 
documents  may  also  be  examined  in  Room 
158,  Building  3B.  Office  of  Regional  Counsel 
Southwest  Region.  4400  Blue  Mound  Road. 
Fort  Worth.  Texas,  between  8  a.m.  and  4  p-m^ 
weekdays,  except  Federal  holidays. 

This  amendment  becomes  effective 
December  30, 1985. 

Issued  'm  Fort  Worth.  Texas,  on  December 
2.1985. 

C.  R.  Melugia,  |r.. 

Director,  Southwest  Region. 

|FR  Doc.  83-30542  Filed  12-26-85:  8:45  am| 
BILLING  COOC  4«tO-13-M 


14  CFR  Part  71 

(Airspace  Docket  Na  85-ACE-10J 

Alteration  of  Transition  Area, 
Wellington,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  nature  of  this  Federal 
action  is  to  alter  the  70D-foot  transition 
area  at  Wellington,  Kansas,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Wellington 
Municipal  Airport.  Wellington,  Kansas, 
utilizing  the  Wichita  VORTAC  as  a 
navigational  aid.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Fhght  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 

EFFECTIVE  DATE:  March  13. 198& 
FOR  FURTHER  INFORMA'HON  CONTACT: 

Dale  L.  Gamine,  Airspace  Specialist. 


•l^PiiWf' 
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Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 

SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  a  new  instrument 
approach  procedure  to  the  Wellington 
Municipal  Airport,  Wellington,  Kansas, 
is  being  established  utilizing  the  Wichita 
VORTAC  as  a  navigational  aid.  The 
establishment  of  this  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  alteration  of  a 
transition  area  at  Wellington,  Kansas,  at 
and  above  700  feet  above  the  ground 
within  which  aircraft  are  provided  air 
traffic  control  service.  The  intended 
e^ect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6A  dated 
January  2. 1985. 

Discussion  of  Comments 

On  page  40566  of  the  Fedeal  Register 
and  October  4, 1985,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
alter  the  transition  area  at  Wellington, 
Kansas.  Interested  persons  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


Adoption  of  the  Amendment 
PART  71— {AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

S  71.181    [Amended] 

2.  By  amending  §  71.181  as  follows: 
Weliiogton,  Kansas 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  Wellington  Municipal  Airport  (latitude 
37°19'28'N;  Longitude  97'23'13  "W)  and  3 
miles  either  side  of  the  Wellington  NDB 
(latitude  37°19'28;N;  Longitude  97°23'21"W) 
017*  bearing  extending  from  the  5  mile  radius 
area  to  8.5  miles  northeast  of  the  NDB  and  5 
miles  either  side  of  the  Wichita  VORTAC 
160°  radial  from  12  miles  northwest  of  the 
Wellington  Municipal  Airport  extending  to 
the  5  mile  radius  area  excluding  that  portion 
which  overlaps  the  Wichita,  Kansas 
transition  area. 

This  amendment  become  effective  at 
0901  GMT  March  13, 1986. 

Issued  in  Kansas  City,  Missouri,  on 
December  18, 1985. 

Edwin  S.  Harris, 

Director.  Central  Region. 

|FR  Doc.  85-30548  Filed  12-26-85;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IS  CFR  Parts  373, 374.  375, 379  and 
399  I 

(Docket  No.  5121S-5215) 

Exports  to  the  People's  Republic  of 
China;  Amendments  to  the  Export 
Administration  Regulations 

AGENCY:  Export  Adnxinistration, 
International  Trade  Administration, 
Commerce. 
ACTION:  Final  rule. 

summary:  The  Office  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  The  "Advisory  Notes"  in 
various  entries  of  the  CCL  list  those 
commodities  covered  by  a  particular 
entry  that  are  more  likley  than  others  to 
be  approved  for  export. 


This  rule  adds  or  revises  Advisory 
Notes  to  certain  CCL  entries  listing 
commodities  hkely  to  be  approved  for 
export  to  the  People's  Republic  of  China 
(PRC).  These  additions  result  from  the 
review  of  the  system  of  strategic  export 
controls  maintained  by  the  United 
States  and  certain  allied  countries 
through  the  Coordinating  Committee 
(COCOM).  Exports  of  those 
commodities  described  in  the  Advisory 
Notes  generally  do  not  require 
multilateral  review:  The  net  effect  of 
these  changes  will  be  a  substantial 
decrease  in  overall  license  processing 
times.  In  addition,  these  commodities 
may  be  reexported  to  the  PRC  from 
COCOM  countries  under  licenses  issued 
by  those  countries. 

This  rule  also  raises  the  maximum 
value  of  parts  that  may  be  shipped  to 
the  PRC  under  the  "Service  Supply" 
procedure  established  by  Export 
Administration.  Those  parts  identified 
by  the  code  letter  "A"  following  the 
Export  Control  Commodity  Number  on 
the  Commodity  Control  List  may  be 
exported  to  the  PRC  if  the  value  of  the 
parts  does  not  exceed  $50,000.  Exporters 
are  reminded  that  the  parts  must  not 
upgrade  the  performance  of  the  legally 
exported  equipment  being  serviced,  and 
all  controlled  parts  replaced  must  be 
returned  to  a  COCOM  country  for 
disposal. 

This  rule  also  adds  a  new  section  to 
Part  375  of  the  Export  Administration 
Regulations,  "Documentation 
Requirements,"  regarding  the 
requirement  for  PRC  End-User 
Certificate  accompanying  a  license 
application  to  export  or  reexport 
commodities  valued  at  more  than  $5,000. 

The  U.S.  exporter  is  responsible  for 
including  the  End-User  Certificate  with 
each  license  application  to  export  or 
reexport  commodities  identified  by  the 
code  letter  "A"  on  the  Commodity 
Control  List  to  the  People's  Republic  of 
China  (PRC).  The  Chinese  importer  must 
provide  the  U.S.  exporter  with  a  copy  of 
the  PRC  End-User  Certificate. 

EFFECTIVE  DATE:  December  15, 1985. 

ADDRESS:  End-User  Certificates  will  be 
provided  by:  The  Technology  Import 
and  Export  Department,  MOFERT,  No.  2 
Dong  Chang  An  Street,  Beijing.  PRC. 
Telephone:  553031,  Telex: 
22478MFERTCN. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Greenwald,  Regulations  Branch, 
Export  Administration,  Telephone;  (202) 
377-3856. 

For  questions  of  a  technical  nature 
regarding  metal-working  machinery, 
general  industrial  equipment, 
transportation  equipment,  or  chemicals 
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and  metalloids,  call  Bruce  Webb. 
Capital  Goods  Technology  Center, 
Export  Administration.  Telephone:  (202) 
377-3806, 

For  questions  of  a  technical  nature 
regarding  computers,  call  Dan  Hoydysh, 
Computer  Systems  Technology  Center, 
Export  Administration,  Telephone:  (202) 
377-4516. 

For  questions  of  a  technical  nature 
regarding  electronics  and  precision 
instruments,  call  Randy  Williams. 
Electronic  Components  Technology 
Center.  Export  Administration. 
Telephone:  (202)  377-3109. 
SUPPLEMtENTARY  INFORMATION: 

Grace  Period 

The  requirement  for  submitting  PRC 
End-User  Certificates  with  export 
license  applications  will  take  effect  on 
February  25, 1986.  Before  that  date, 
applications  will  be  accepted  if 
supported  by  a  Form  ITA-629P. 
Flowever,  applications  already  pending 
and  those  submitted  before  February  25. 
1986  will  receive  much  more  expeditious 
handling  if  a  PRC  End-User  Certificate  is 
available. 

Rulemaking  Requirements 

1.  This  rule  is  exempted  from  the 
provisions  of  the  Administrative 
Procedure  Act  requiring  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation,  and  a  delay  in 
effective  date  (5  U.S.C.  553)  under 
section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended. 
This  regulation  also  involves  a  foreign 
and  military  affairs  function  of  the 
United  States. 

2.  This  rule  contains  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  Applicants  for  the 
validated  export  license  required  by  this 
rule  will  use  Form  rrA-622P.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0625- 
0001.  The  End-User  Certificate 
requirement  set  forth  in  the  new  {  375.6 
supersedes  the  requirement  for  Form 
1TA-629P.  Statement  by  Ultimate 
Consignee  and  Purchaser  (approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0625-0136),  to 
accompany  license  applications  for 
exports  and  reexports  to  the  People's 
Republic  of  China  (PRC).  The  PRC 
information  collection  requirement  is 
pending  approval  by  the  Office  of 
Management  and  Budget.  Comments 
from  the  public  on  the  collection  of 
information  contained  in  this  rule  should 
be  addressed  to:  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 


DC  20530,  Attention:  Desk  Officer  for 
the  Department  of  Commerce/ 

International  Trade  Administration. 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  rule, 
it  is  not  a  rule  within  the  meaning  of 
section  601(2)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601(2)  and  is  not 
subject  to  the  requirements  of  that  AcL 
Accordingly,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

4.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291  and. 
accordingly,  is  not  subject  to  the 
requirements  of  that  Order.  Therefore, 
no  preliminary  or  final  Regulatory 
Impact  Analysis  has  been  or  will  be 
prepared. 

List  of  SubjecU  in  15  CFR  Parts  373. 374. 
375,  379  and  399 

Exports,  Science  and  technology. 

Accordingly.  Parts  373,  374.  375,  379 
and  399  of  the  Export  Administration 
Regulations  (15  CFR  Parts  368-399)  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  373, 
379  and  399  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Slat.  503.  50 
tJ.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29. 1961  and  by  Pub.  L 
99-64  of  |uiy  12. 1985:  E.O.  12S2S  of  July  12. 
1965  (SO  FR  28757.  July  16. 1985):  Pub.  L  95- 
223.  50  U.S.C.  1701  et  seq.:  E.0. 12532  of 
September  9, 1985  (50  FR  36861.  September 
10. 1985). 

2.  The  authority  citation  for  Parts  374 
and  375  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503.  50 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12. 
1985  (50  FR  28757.  July  16. 1985). 


PART  373-{ AMENDED] 

3.  Section  373.7  is  amended  by 
revising  (i)(4)  to  read  as  follows: 

§373.7    Swvica Supply Procadur*. 

(i)  *  *  • 

(4)  Restriction  on  parts  to  be  exported. 

Parts  identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Numl)er  on  the  Commodity  Control  List 
may  not  be  exported  or  reexported 
under  this  procedure  to  Country  Groups 
Q,  W  or  Y,  or  to  A^hanistan  if  the  value 
of  the  parts  included  in  a  shipment  is 
more  than  $8,000  or  if  the  parts  are  listed 
in  §  373.7(b).  Parts  idenUfied  by  an  "A" 
may  not  be  exported  or  reexported  to 
the  People's  Republic  of  China  if  the 
value  of  the  parts  included  in  a  shipment 
is  more  than  $50,000  or  if  the  parts  are 
listed  in  i  373.7(b). 


PART  374— {AMENDED] 

4.  Section  374.2  is  amended  by  adding 
a  paragraph  (j).  reading  as  follows: 

i  374J2    PennlMtv  Raaxporte.* 


(j)  Reexports  from  a  COCOM  country 
to  the  People's  Republic  of  China  that 
meet  the  requirements  set  forth  in 
Advisory  Notes  for  the  People's 
Republic  of  China  in  the  Commodity 
Control  List  (Supplement  No.  1  to 
S  399.1)  and  are  licensed  for  shipment  by 
that  country. 

PART  375— (AMENDED] 

5.  The  chart  in  S  375.1  is  amended  by 
redesignating  the  fifth  entry  as  "6"  and 
adding  a  new  entry  "5"  to  read  as 
follows: 

§  375.1    Introdudfon. 


II  the  commodity  is 


And  Die  county  ot  destination  is 


Required  document  is 


Foripeciic 


5  idenlihed  by  ttie  code  MMc  A Peoples  Republic  o(  Oima  (PRO       PRO  End-User  Certificate.. 


i37&B 


6.  Section  375.2  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  375.2    Form  ITA-629P,  Statement  by 
Ultimate  Consignee  and  Purcttaser. 


(b)  Exemptions.  *  *  * 

(1)  An  International  Import  Certificate 
(§  375.3).  a  Swiss  Blue  Import  Certificate 
(§  375.4).  a  Yugoslav  End-Use  Certificate 


(§  375.5),  or  a  People's  Republic  of  China 
End-User  Certificate  {§  375.6)  is  required 
in  support  of  the  application. 

7.  The  footnote  to  §  375.3[b)  is  revised 
to  read  as  follows: 

§375.3    International  Import  CertHicat* 
and  Delivery  Verification  Certificala. 


(b)  *  *  • 
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'  See  S  375.4  for  Swiss  Blue  Import 
Certiricate  requirements.  S  375.5  for  Yugoslav 
End-Use  Certificate  requirements,  and  S  375.6 
for  People's  Republic  of  China  Rnd-User 
Certiricate  requirements. 

8.  The  second  sentence  of 

S  375.3(i)(l)(i)  is  amended  by  adding  the 
phrase  "(and.  in  certain  instances,  to  the 
People's  Republic  of  China)"  after  the 
phi^se  "listed  in  paragraph  (b)  of  this 
section". 

§§  375.6  and  375.7    I  Redesignated  as  375.7 
and  375.8  respectively  I. 

BA.  Sections  375.6  and  375.7  are 
redesignated  as  §§  375.7  and  375.8. 

§372.6    (Amended). 

9.  The  reference  to  "§  375.5"  in 

§  372.6(d)  is  revised  to  read  "§  375.7". 

10.  A  new  §  375.6  is  added,  reading  as 
follows: 

§  375.6    People's  Republic  of  China  End- 
User  Certtflcate. 

(a)  Requirements.  A  license 
application  to  export  or  reexport  to  the 
People's  Republic  of  China  (PRC) 
commodities  identified  by  the  code 
letter  "A"  on  the  Commodity  Control 
List  and  valued  at  $5,000  or  more  must 
be  accompanied  by  the  original  PRC 
End-User  Certificate  issued  to  the  PRC 
importer  by  the  Ministry  of  Foreign 
Economic  Relations  and  Trade's 
(MOFERT)  Technology  Import  and 
Export  Department  in  Beijing.  This 
agency  certifies  that  all  items  identified 
by  the  code  letter  "A"  exported  to  the 
PRC  are  for  use  in  the  PRC  and  will  not 
be  reexported  to  a  third  country.  When 
the  commodity  is  described  in  an 
Advisory  Note  for  Country  Groups 
QWY  on  the  Commodity  Control  List,  a 
Form  ITA-629P  may  be  substituted  for 
the  PRC  End-User  Certificate. 

(b)  Information  included  on  the  End- 
User  Certificate.  The  following 
information  shall  be  included  on  the 
PRC  End-User  Certificate: 

(1)  Title  of  contract  and  contract 
number. 

(2)  Names  of  importer  and  exporter; 

(3)  End-user  and  end-use; 

(4)  Commodity  description,  quantity 
and  dollar  value;  and 

(5)  Signature  of  the  importer  and  date. 
The  completed  End-User  Certificate 
shall  be  signed  by  a  deputy  director  of 
the  Technology  Import  and  Export 
Department  of  MOFERT  and  have 
MOFERTs  seal  affixed  to  it. 

S  375.7    (Amendedl 

11.  References  to  "§  375.7"  are  revised 
to  read  *§  375.8 "  in  S  375.1.  the 
undesignated  paragraph  following 

9  375.3(e)(l)(iii).  §  375.3(f)(3),  the 
undesignated  paragraph  following 
(  375.4(c)(3),  and  5  375.5(c). 


§375.8    (Amended) 

12.  The  phrase  "Swiss  Blue  Import 
Certificates.  Yugoslav  End-Use 
Certificates"  in  the  introductory 
paragraph  of  the  newly  designated 

§  375.8  and  in  newly  designated 
§  375.8(a)  is  revised  to  read  "Swiss  Blue 
Import  Certificates.  Yugoslav  End-Use 
Certificates.  People's  Republic  of  China 
End-User  Certificates". 

13.  The  phrase  "a  Swiss  Blue  Import 
Certificate  or  a  Yugoslav  End-L'se 
Certificate"  in  paragraph  (b)(3)  of  the 
newly  designated  S  375.8  is  revised  to 
read  "a  Swiss  Blue  Import  Certificate,  a 
Yugoslav  End-Use  Certificate,  or  a 
People's  Republic  of  China  End-User 
Certificate  ";  and  the  title  of  S  375.8(b)(3) 
is  revised  to  read  "Swiss  Blue  Import 
Certificates.  Yugoslav  End-Use 
Certificates,  or  People's  Republic  of 
China  End-User  Certificates". 

14.  The  phrase  "Swiss  Blue  Import 
Certificate  or  Yugoslav  End-Use 
Certificate"  in  paragraphs  (c).  (e).  (0(1)< 
and  (f)(2)  of  the  newly  designated 

S  375.8  is  revised  to  read  "Swiss  Blue 
Import  Certificate.  Yugoslav  End-Use 
Certificate,  or  People's  Republic  of 
China  End-User.Certificate". 

15.  The  phrase  "Swiss  Blue  Import 
Certificate,  or  Yugoslav  End-Use 
Certificate"  in  the  second  certification 
under  paragraph  (f)(2)  of  the  newly 
designated  S  375,8  is  revised  to  read 
"Swiss  Blue  Import  Certificate.  Yugoslav 
End-Use  Certificate,  or  People's 
Republic  of  China  End-User  Certificate". 

16.  The  phrase  "Swiss  Blue  Import 
Certificate,  or  Yugoslav  End-Use 
Certificate  *  "  in  paragraph  (g)(1)  of  the 
newly  designated  §  375.8  is  revised  to 
read  "Swiss  Blue  Import  Certificate, 
Yugoslav  End-Use  Certificate,  or 
People's  Republic  of  China  End-User 
Certificate  '  ". 

17.  Supplement  No.  1  to  Part  375  is 
amended  by  adding  a  new  entry 
following  "Belgium",  reading  as  follows: 

Supplement  No.  1  to  Part  375 — 
Authorities  Administering  Import 
Certificate  Delivery  Verification  System 
in  Foreign  Countries  ' 


Cotmlfy 

IC/DV  Aultionties 

System 
Admimslared' 

Chma, 

Technology  Import  and  £»pon 

PRC  End-Usei 

Peo- 

Department:   ll«3fERT.   No. 

Certilicale 

pte't 

2  Oong  Chang  An  Slraet, 

Reoub- 

Beiimg.     Pf»C.     Telephono: 

liciK 

553031.                        Tele» 
S!2478MFEnTCN 

»                •                •                • 

• 

PART  379— {AMENDED] 

18.  Section  379.8  is  amended  by 
adding  paragraph  (b)(4),  reading  as 
follows: 

§  379.8    Reexports  of  teciwiical  data  and 
exports  of  the  product  manufactured 
atMoad  by  use  of  United  States  technical 
data. 


(b)  •  *  * 

(4)  People's  Republic  of  China. 
Separate  specific  authorization  by 
Export  Administration  is  not  required  to 
reexport  software  fit)m  a  COCCM 
country  to  the  People's  Republic  of 
China  if  that  software  meets  the 
requirements  set  forth  in  the  Advisory 
Note  for  the  People's  Republic  of  China 
in  Supplement  No.  3  to  Part  379  and  if 
the  license  has  been  approved  by  a 
COCOM  country. 

*  •  *  *  • 

19.  In  Supplement  No.  3  to  Part  379, 
"Computer  Software".  Advisory  Note  13 
is  revised,  to  read  as  follows: 

Supplement  No.  3  to  Part  379 — 
Computer  Software 

•  *  *  *  4 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "software"  controlled  for 
export  in  this  Supplement  No.  3  to  Part . 
379.  as  follows: 

(a)  "Software"  controlled  only  by  sub- 
paragraph {a)(l)  (of  the  "List  of  Software 
Subject  to  this  Supplement  to  Part  379") 
for  computers  designed  and  produced 
within  the  People's  Republic  of  China; 

(b)  "Software"  controlled  by  sub- 
paragraph (a](3)(ii)  for  equipment  that  is 
covered  by  an  Advisory  Note  to  ECCN. 
1565A  in  the  Commodity  Control  List; 

(c)  "Software"  not  specially  designed 
for  computer-aided  design,  manufacture, 
inspection  or  testing  of  products 
controlled  for  export  on  the  Commodity 
Control  List; 

(d)  "Cross-hosted"  compilers  or 
"cross-hosted"  assemblers  controlled  by 
sub-paragraph  (b)(2)(i); 

(e)  "Software"  controlled  by  sub- 
paragraphs (b)(2)(ii)  or  (b)(3)  for 
microprocessor  or  microcomputer 
development  systems  that  are  covered 
by  an  Advisory  Note  on  the  Commodity 
Control  List; 

(f)  "Operating  systems"  controlled  by 
sub-paragraph  (b)(4)  for  computers  that 
are  covered  by  an  Advisory  Note  to 
ECCN  1565A  on  the  Commodity  Control 
List. 
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PART  399— {AMENDED] 

20.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  0  (Metal-Workiiiig  Machinery), 
ECCN  1091A  is  amended  by  revising  the 
"Advisory  Note  for  the  People's 
Republic  of  China"  to  read  as  follows: 

1091A    [Amended]. 


Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China,  other  than  nuclear  and  aerospace 
end-users,  of  numerical  control  units, 
numerically  controlled  machine  tools, 
dimensional  inspection  machines  and 
specially  designed  software  therefor, 
and  specially  designed  sub-assemblies 
therefor,  as  follows: 

(a)  Numerical  control  units  having  all 
of  the  following  characteristics: 

Note. — Numerical  control  units  exported 
separately  from  equipment  must  be  for  use 
with  and  specially  configured  for  equipment 
permitted  by  paragraph  (b)  of  this  Advisory 
Note.  Exporters  must  submit  speciricalions  of 
equipment  to  which  the  numerical  control 
units  will  be  interfaced. 

(1)  No  more  than  four  contouring 
interpolating  (any  mathematical 
function  including  linear  and  circular) 
axes  can  be  simultaneously  coordinated. 
Units  may  have: 

(i)  One  or  more  additional  axes  in 
which  the  rate  of  movement  is  not 
coordinated,  varied,  or  modulated  with 
that  of  another  axis;  or 

(ii)  One  additional  set  of  four 
contouring  axes  provided  that  separate 
feedrate  numbers,  standard  or  optional, 
do  not  control  more  than  any  four 
contouring  axes; 

(2)  Minimum  programmable  increment 
equal  to  or  greater  than  0.001  mm; 

(3)  Interfaces  as  follows: 

(i)  No  more  than  one  integral  interface 
designed  to  meet  ANSI/IEEE  standard 
488-1978,  lEC  publication  625-1,  or  any 
equivalent  standard;  and 

(ii)  An  unlimited  number  of  interfaces 
meeting  EIA  standard  RS-232-C  or  any 
equivalent  standard; 

(4)  On-line  (real-time)  modification  of 
the  tool  path,  feedrate  and  spindle  data 
limited  to  the  following: 

(i)  Cutter  diameter  compensation 
normal  to  the  center  line  path; 

(ii)  Automatic  acceleration  and 
deceleration  for  starting,  cornering  and 
stopping; 

(iii)  Axis  transducer  compensation 
including  lead  screw  pitch  compensation 


(measurements  on  one  axis  may  not 
compensate  another  axis): 

(iv)  Constant  surface  speed  with  or 
without  limits;  .    ..  .  i  ; 

(v)  Spindle  growth  compensation;  =  •'  ■ 

(vi)  Feedrate  and:8pindle  speed 
override; 

(vii)  Fixed  and  repetitive  cycles, .... 
including  automatic  cut  vector 
generation; 

(viii)  Tool  and  fixture  offset; 

(ix)  Part  program  tape  editing, 
including  source  program  language  and 
centerline  location  data  (CLDATA); 

(x)  Tool  length  compensation: 

(xi)  Part  program  storage; 

(xii)  Variable  pitch  threading; 

(xiii)  Inch/metric  conversion;  and 

(xiv)  Feedrate  override  based  on 
spark  voltage  for  electrical  discharge 
machines; 

(5)  Word  size  equal  to  or  less  than  32 
bits  (excluding  parity  bits); 

(6)  "Software"  or  "firmware", 
including  "software"  or  "firmware"  of 
any  programmable  unit  or  device 
furnished,  not  exceeding  control  unit 
functions  as  provided  in  paragraphs 
(a)(1)  to  (a)(5)  of  this  Advisory  Note,  and 
restricted  as  follows: 

(i)  Application  programs  executable 
without  further  compilation,  assembly, 
interpretation  or  processing,  other  than 
control  unit  parameter  initialization,  and 
memory  storage  loading,  and  each 
supplied  as  an  entity  rather  than  in 
modular  form,  as  follows: 

(a)  An  operating  program  to  allow  the 
unit  to  perform  its  normal  functions; 

(b)  One  or  more  diagnostic  programs 
to  verify  control  or  machine 
performance  and  to  permit  localization 
of  hardware  malfunctions;  and 

(c)  A  translator  program  for 
programming  the  control-to-machine 
interface: 

(ii)  Documentation  for  application 
programs  not  containing  the  following: 

(a)  Listing  of  program  instructions. 
except  that  necessary  for  diagnostics  for 
routine  hardware  maintenance; 

.    (b)  Description  of  program 
organization  or  function  beyond  that 
required  for  program  use  and  for 
maintenance  of  exported  hardware  and 
'software"; 

(c)  Flow  charts,  logic  diagrams  or 
algorithms  employed,  except  those 
necessary  for  use  of  diagnostics  for 
routine  hardware  maintenance; 

(d)  Any  reference  to  specify  memory 
storage  locations,  except  those 
necessary  for  diagnostics  for  routine 
hardware  maintenance;  and 

(e)  Any  other  information  that  would 
assist  in  the  analysis  or  modification  of 
all  or  of  part  of  the  software; 

(b)  Machine  tools  and  dimensional 
inspection  machines  that,  according  to 


the  manufacturers'  technical 
specifications,  can  be  equipped  with 
numerical  control  units  covered  by 
paragraph  (a)  of  this  Advisory  Note,  aS'  • 
follows:  ' 

(1)  Boring  mills,  milling  machines  and 
machining  centers  having  all  of  the 
following  characteristics: 

(i)  No  more  than  four  axes  capable  of 
simultaneously  coordinated  contouring 
motion,  of  which  no  more  than  three 
axes  shall  be  linear  and  no  more  than 
one  axis  shall  be  rotary; 

Note. — A  secondary  contouring  axis, 
parallel  with  a  primary  axis.  e.g..  W-axis  on 
horizontal  boring  mills,  is  not  counted  in  (he 
total  of  four  contouring  axes.  A  secondary 
rotary  table  with  the  centerline  parallel  to  the 
primary'  rotary  table  is  also  not  counted  in 
the  total  of  four  contouring  axes.  (Machines 
may  have  non-contouring  parallel  or  non- 
contouring  non-parallel  rotary  axes  in 
addition  to  the  four  axes  capable  of 
simultaneously  coordinated  contouring 
motion.) 

(ii)  Maximum  traverse  (X-axis)  travel 
equal  to  or  less  than  30.000  mm; 

(iii)  Maximum  vertical  (Y-axis)  travel 
equal  to  or  less  than  8.000  mm; 

(iv)  Maximum  horizontal  (Z-axis) 
travel  equal  to  or  less  than  5.000  mm: 

(v)  Unlimited  spindle  drive  motor 
power 

(vi)  No  more  than  two  simultaneously 
working  spindles  (the  machine  may 
have  multiple  tool  heads  or  turrets;  a 
spindle  capable  of  driving  a  multiple 
drill  head  is  considered  as  a  single 
spindle): 

(vii)  Axial  and  radial  axis  motions 
measured  at  the  spindle  axis  in  oce 
revolution  of  the  spindle  equal  to  or 
greater  than  Dx2Xl0'*mm  TIR  (peak- 
ta-peak)  where  D  i^  the  spindle  diameter 
in  mm; 

(viii)  An  incremental  positioning 
accuracy  equal  to  or  greater  (coarser) 
than  ±0.002  mm  in  any  200  mm  of 
travel; 

(ix)  An  overall  positioning  accuracy  in 
any  axis  equal  to  or  greater  (coarser) 
than: 

(a)  ±0.003  mm  for  machines  with  a 
total  length  of  axis  travel  equal  to  or 
less  than  300  mm; 

(b)  ± (0.003-1- (0.001 /300x(L-300)))  mm 
for  machines  with  a  total  length  of  axis 
travel.  L.  greater  than  300  mm  and  equal 
to  or  less  than  3,300  mm; 

(c)  ±0.013  mm  for  machines  with  a 
total  length  of  axis  travel  greater  than 
3.300  mm: 

.    !  (2)  Machine  tools,  other  than  boring 
mills,  milling  machines  and  machining 
centers  described  in  sub-paragraph 
(b)(1)  of  this  Advisory  Note,  and 
dimensional  inspection  machines, 
having  all  the  following  characteristics: 
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(i)  No  more  than  four  axes  capable  of 
simultaneously  coordinated  coirtoanng 
motion,  of  which  no  ou>re  than  three 
axes  shall  be  linear  and  no  more  than 
one  axis  shall  be  rotary; 

Nala. — Up  to  fciur  secondary  contauring 
axes  parallel  with  the  priin»ry  axis  bat  not 
simultaneously  coordinated  with  lh«  fow 
prinary  axes  may  t>e  permitted. 

(ii)  fio  more  than  two  simuhanetnisly 
working  spindles  (the  machine  may 
have  mnltipte  tool  heads  or  turrets); 

(iii)  Radial  axis  motion  measwed  at 
the  spindle  axis  equal  to  or  greater  than 
0.0008  mm  TTR  (peak-to-peak)  in  one 
revolution  of  the  spindle  (for  lathes, 
turning  machines,  contour  grinding 
machines,  etc); 

(iv)  An  incrranental  positioning 
accuracy  equal  to  or  greater  (coarser) 
than  ±0.002  mm  in  any  200  mm  of 
travel; 

(v)  An  overall  positioning  accuracy  in 
any  axis  equal  to  or  greater  (coarser) 
than: 

(a)  ±  a005  mm  for  machines  with  a 
total  length  of  axis  travel  equal  to  or 
less  than  300  mm; 

(b)  ±  (0.006  +  (0.002/300  X  (1^300))) 
mm  for  machines  with  a  total  length  of 
axis  travel.  L.  greater  than  300  aim  and 
equal  to  or  less  than  3.300  mm; 

(c)  ±  0.025  mm  for  machines  with  a 
total  length  of  axis  travel  greater  than 
3,300  mm. 

21.  In  Supplement  No.  1  to  {  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  3  (General  Industrial  Equipment), 
ECCN  1312A  is  amended  by  adding  at 
the  end  of  that  entry  an  "Advisory  Note 
for  the  People's  Republic  of  China", 
reading  as  follows: 

1312A    [Amended] 

***** 

Advisory  Note  *  *  • 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  presses  having  no  controlled 
thermal  environment  within  the  closed 
cavity  and  that  are  used  for  the 
manufacture  of  industrial  refractory  and 
ceramic  products. 

22.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1353A  is  amended  by  adding  at 
the  end  of  that  entry  an  "Advisory  Note 
for  the  People's  Republic  of  China", 
reading  as  follows: 

1353A    lAmended) 


be  approved  for  export  to  salislactory 

end-users  in  the  People's  Republic  of 
China  of  equipment  specially  designed 
for  the  manufacture  of  silicon-based 
optical  fiber  or  cable,  provided  that  it  is 
designed  to  produce  non-militarized 
silicon-based  optical  Tiber  or  cable  that 
is  optimized  to  operate  at  a  wavelength 
of  1,350  nm  or  less  and  provided  that  the 
equipment  has  been  commercially 
available  before  May  1. 138S. 

23.  In  Supplement  No.  1  to  §  399.1  (the 
CoiRBKKiity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1354A  is  amended  by  adding  an 
"Advisory  Note  for  the  People's 
Republic  of  China"  after  the  Technical 
Note,  reading  as  follows: 


1354A    I 


TaduHcal  Note  < 


Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  equipment  for  the  manufacture 
of  printed  circuit  boards,  as  follows: 

(a)  Equipment  specially  designed  for 
the  removal  of  resists  or  printed  circuit 
board  materials  by  dry  [e.g.,  plasma) 
methods; 

(b)  "Digitally  cwitrolled"  multi-spindle 
drills  and  routers  with  the  following 
characteristics: 

(1)  Absolute  positioning  accuracy  of 
±5  micrometers  or  worse;  and 

(2)  X  and  Y  positioning  speeds  of  0.210 
meter/second  or  slower  for  drilling  or 
for  routing. 

24.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  3  (General  Industrial  Equipment), 
ECCN  1355A  is  amended  by  revising  the 
"Note  for  the  People's  Republic  of 
China"  to  read  as  follows: 

1355A    [Amended] 


Advisory  Note  *  *  * 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 


Advisory  Note  for  the  People's 
Republic  of  Qiina:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  hi  the  People's  Republic  of 
China  of  silicon  semi-conductor 
manufacturing  equipment,  as  follows: 

(a)  Equipment  for  the  production  of 
polycrystalline  silicon; 

(b)  Crystal  pullers,  except  those  that: 

(1)  Are  rechargeable  without  replacing 
the  crucible;  or 

(2)  Operate  at  pressures  above  1 
atmosphere; 

(c)  Diffusion  furnaces,  except  those 
that  use  computer  feedback  control 
operated  from  an  "associated" 
computer 

Note. — "Associated"  with  equipment 
or  systems  means: 
(a)  Can  feasibly  be  either. 


(i)  Removed  from  Ibe  eqoijmtent  or 

systems;  or 
(ii)  Used  for  other  purposes;  and 
(b)  Is  not  essential  to  the  operation  of 

such  equrpmenf  or  systems. 

(d)  Vacuum  induction-heated  zone 
refining  equipment; 

(e)  Epitaxial  reactors,  except  those 
that  are: 

(1)  For  molecular  beam  epitaxy;  or 

(2)  Specially  designed  for  organo- 
metallic  deposition  or  liquid-phase 
epitaxy; 

(f)  Magnetically  enhanced  multiple- 
wafer  sputtering  equipment; 

|g)  Ion  implantation,  ion-enhanced  or 
photo-enhanced  diffusion  equipment, 
except  that  having: 

(1)  Patterning  capability; 

(2)  An  accelerating  voltage  for  more 
than  200  keV;  or 

(3)  A  current  greater  than  0.5  mA; 
(h)  "Batch"  planar,  "batch  "  reactive 

ion,  barrel  or  barrel-planar  dry  etching 
equipment,  except  equipment 
incorporating  end-point  detection; 

Note. — "Batch"  refers  to  equipment 
capable  of  etching  two  or  more  wafers 
simultaneously; 

(i)  Low-pressure  chemical  vapor 
deposition  equipment,  except  equipment 
capable  of  metal  deposition; 

(j)  Wafer  sawing  equipment; 

(k)  Single-side  lapping  and  polishing 
equipment  for  wafer  surface  finishing; 

(1)  Hard  surface  {e.g.,  chromium, 
silicon,  iron  oxide)  coated  substrates 
[e.g.,  glass,  quartz,  sapphire)  for  the 
preparation  of  masks  having  dimensions 
greater  than  12.5  cm  x  12.5  cm; 

(m)  Photo-optical  mask  fabrication 
equipment  that  was  either  commercially 
available  before  January  1, 1980,  or  has 
a  performance  no  better  than  such 
equipment; 

(n)  Manu^ly  operated  mask 
inspection  equipment; 

(o)  Mioto-optical  mask  alignment  and 
exposure  equipment,  except  equipment 
capable  of  producing  patterns  finer  than 
3  micrometers; 

(p)  Contact  image  transfer  equipment: 

(q)  Wafer  and  chip  inspection 
equipment  that  was  either  commercially 
available  before  January  1, 1981,  or  has 
a  performance  no  better  than  such 
equipment; 

(r)  Equipment  for  concurrent  etching 
and  doping  profile  analysis  employing 
capacitance-voltage  or  current-voltage 
analysis  techniques; 

(s)  "Digitally  controlled"  wire  or  die 
bonders; 

(t)  "Digitally  controlled"  wafer 
probing  equipment  that  does  not  include 
associated  test  equipment  or  drive 
circuitry  other  than  those  identified  in 
paragraphs  (u)  or  (v)  of  ECCN  1355A: 
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(u)  Test  equipment  for 

(1)  Television  circuit  testing; 

(2)  Operational  amplifier  testing: 

(3)  Voltage  regulator  testing; 

(4)  Analug-to-digital  and  digital-to- 
analog  converter  testing:  or 

(S|  Discrete  semi-conductor  testing  at 
frequencies  of  18  GHz  or  less: 

(v)  "Digitally  controlled"  equipment 
for  functional  testing  (truth  table)  at  a 
pjittcrn  rate  of  10  MHz  or  less  for  micro- 
circuits  or  microcircuit  assemblies. 

Note. — Favorable  consideration  may 
l)e  given  to  exports  for  satisfactory  end- 
uses  in  the  People's  Republic  of  China 
of: 

(a)  Equipment  controlled  for  export  bj^ 
sub-paragraphs  (b)(1)  or  (2)  of  ECCN 
1355A  that  can  etch  or  produce  patterns 
finer  than  3  micrometers  but  not  finer 
than  2  micrometers: 

(b)  Ion  implantation  equipment 
controlled  for  export  by  sub-paragraph 
(l))(l)  of  this  Advisory  Note  operating  at 
a  current  greater  than  0.5  mA  but  less 
than  1.5  mA. 

25.  In  Supplement  No.  1  to  §399.1  (the 
CJommodity  Control  List),  Commodity 
Croup  3  (General  Industrial  Equipment). 
F.CCN  1358A  is  amended  by  adding  an 
Advisory  Note  for  the  People's  Republic 
of  China  at  the  end  of  the  entry,  reading 
as  follows: 

1358A    lAmendedl  .- 

•  •  •  «  * 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
ond-uSers  in  the  People's  Republic  of 
China  of  the  following  equipment: 

(a)  "Automatic"  and  "semi-automatic" 
equipment  for  monitoring,  grading, 
exercising  or  testing  recording  media 
controlled  by  paragraph  (d)  of  ECCN 
1572 A  or  free  from  export  control  under 
paragraph  (c)(4)  of  Exception  3  to  ECCN 
1S72A  having  the  following 
characteristics: 

(1)  For  digital  recording  tape,  a 
maximum  recording  density  of  less  than 
3,937  bits  per  cm:  or 

(2)  For  analog  recording  tape,  a 
coating  thickness  greater  than  2.54 
micrometers: 

(b)  Diskette  unit  test  equipment. 

26.  In  Supplement  No.  1  to  §399.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1359A  is  amended  by  adding  at 
the  end  of  the  entry  an  "Advisory  Note 
for  the  People's  Republic  of  China", 
reading  as  follows: 

1359A    (Amended) 

4  «  *  •  « 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 


end-users  in  the  People's  Republic  of 
China  of  tooling  and  fixtures  for  the 
manufacture  of  fiber-optic  connectors 
and  couplers  controlled  for  export  by 
ECCN  1526(0.  provided  that  the  tooling 
and  fixtures  are  not  specially  designed 
to  manufacturer  fiber-optic  connectors 
and  couplers  for  use  with: 

(a)  Non-silicon-based  fiber  cable:  or 

(b)  Fiber-optic  bulkhead  or  hull 
penetrators  in  ships  or  vessels. 

27.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1391A  is  amended  by  adding  at 
the  end  of  the  entry  an  "Advisory  Note 
for  the  People's  Republic  of  China", 
reading  as  follows: 

1391 A    (Amended] 

•  «  *  *  • 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following  equipment: 

(a)  "Robots"  controlled  for  export  by 
sub-paragraph  (a)  of  this  ECCN  1391A 
that  are  for  civil  use  and  not  covered  by 
sub-paragraph  (a)(2)  to  (a)(8),  (a)(10)  or 

(a)(ll): 

(b)  Electronic  controllers  covered  by 
sub-paragraph  (b)  for  the  control  of 
"robots"  eligible  for  treatment  under  this 
Advisory  Note; 

(c)  "End  effectors"  covered  by  sub- 
paragraph (c)  for  use  with  "robots" 
eligible  for  treatment  under  this 
Advisory  Note; 

(d)  Vision  systems,  limited  as  follows: 

(1)  Capable  of  processing  no  more 
than  200,000  pixels  using  an  industrial 
television  camera  or  a  solid-state 
camera: 

(2)  Not  programmable  by  the  user 
except: 

(i)  To  input  reference  images  through 
the  system's  camera; 

(ii)  To  input  values  of  fixed 
parameters,  including  teach-in 
parameters;  or 

(iii)  To  select  pre-programmed  sub- 
routines; 

(3)  Not  capable  of  continuous  reaction 
or  continuously  updating  the  "robot" 
position  while  the  "robot"  is  moving; 

Note. — ^This  limitation  precludes  the  use  of 
vision  systems  for  weld  seam  tracking  during 
the  welding  operation  but  does  not  preclude 
straight-line  or  single-plane  weld  seam 
tracking  using  a  single  pass. 

(4)  Capable  of  no  more  than  one  scene 
analysis  every  0.02  second; 

(5)  The  "software"  provided  for  the 
vision  processor  sball  be  in  "object 
code"  only  and  shall  not  be  capable  of 
full  three-dimensional  mathematical 
modeling  or  full  three-dimesional  scene 
analysis: 


Note. — I'his  scene  analysis  limitation,  does 
not  preclude  approximation  of  the  third 
dimension  by  viewing  at  a  given  angle,  nor 
limited  gray  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  (2M2D). 

28.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transjrartation  Equipment). 
ECCN  1460A  is  amended  by  adding  at 
the  end  of  the  entry  an  "Advisory  Note 
for  the  People's  Republic  of  China", 
reading  as  follows: 

1460A    (Amended! 

•         *        •        •        • 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  aircraft  and  helicopters 
considered  to  be  of  types  that  are  in 
bona  fide  normal  civil  use.  containing 
equipment  controlled  for  export  by 
ECCNs  1485A  or  1501  A.  provided  that: 

(a)  Any  controlled  components  in 
such  aircraft  or  helicopters  are  limited 
to  those  normally  installed  by  the 
manufacturer 

(b)  Repair  and  maintenance  of 
controlled  inertial  navigation  systems 
and  complete  overhaul  of  controlled 
engines  will  be  performed  in  a  non- 
proscribed  country  or  by  representatives 
of  the  Western  suppliers;  and 

(c)  Parts  controlled  for  export  will  be 
replaced  on  a  one-for-one  basis. 

29.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1510A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China",  reading  as  follows: 

1S10    (Amendedj 

«        *        •        •        • 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following  equipment: 

(a)  Acoustic  systems  or  equipment  for 
positioning  surface  vessels  or 
underwater  vehicles,  pro\ided  that: 

(1)  They  are  not  capable  of  processing 
responses  from  more  than  8  beacons  in 
the  calculation  of  a  single  point: 

(2)  They  have  neither  devices  nor 
"software"  for  correcting  automatically 
velocity-of-propagation  errors  for  point 
calculation; 

(3)  They  have  no  coherent  signal 
processing  means:  and 

(4)  Transducers,  acoustic  modules, 
beacons  or  hydrophones  therefor  are  not 
designed  to  withstand  pressure  during 
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normal  operatioa  at  depth*  9'cater  tbaa 

1.000  BWtCTS: 

(b)  Sid«-acaa  sab-bo4toK  profike 
systems,  no  portion  of  which  it  ipecially 
designed  for  operation  at  depths  greater 
than  1,000  meters. 

3a  In  Supplenent  No.  1  to  S  3W.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Preciakjo 
InstrumenU).  ECCN 1S19A  is  aaended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China",  readii^  as  follows; 

4519A    [Amended] 


Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following  equipment  or 
components  and  accessories  controtfed 
by  paragraphs  (h]  or  (d)  of  this  EOCN 
1519A: 

(a)  General  communication 
transmission  equipment,  provided  that: 

(1)  The  equipment  is  to  be  used  in 
non-strategic  applications; 

(2)  It  is  for  other  than  underwater  ose; 

(3)  It  is  to  be  permanently  irtstaHed  in 
a  circuit  (radio,  coaxial  cable,  or 
multimode  optical  fiber)  operated  by  the 
civilian  authorities  ot  the  importing 
country;  and 

(4)  It  is  to  be  nsed  for  general 
commercial  traffic  with  a  total  digital  bH 
rate  at  the  highest  level  multiplex  point 
of  45  Mbits  per  second  or  less  for  optical 
fiber  or  140  Mbita  per  second  or  less  for 
radio  or  coaxial  cable,  as  follows: 

(i)  With  a  total  number  of  voice 
channels  per  each  physical  bearer  (^672 
or  less  for  (^tical  fiber  or  1.920  or  lesa 
for  radio  or  coaxial  cable;  or 

(ii)  With  one  monochrome  or  color 
television  channel  with  a  maximum 
nominal  bandwidth  of  6  MHz  and 
associated  sound  channels  in  the  case  of 
optical  fiber  or  four  of  those  televisioa 
channels  and  associated  soimd  channels 
in  the  case  of  radio  or  coaxial  cable; 

(b)  Intra-city  communication 
transmission  equipment,  provided  that  it 
is: 

(1)  Designed  for  operation  at  a  total 
digital  data  signariing  rate  at  the  highest 
level  multiplex  point  of  140  Mbits  per 
second  or  less; 

(2)  Installed  under  the  supervision  of 
the  seller  in  a  permanent  circuit  (radio, 
coaxial  cable,  maFtimode  optical  fifber 
with,  w  singk  mode  optical  fiber 
without  repeaters/regenerators) 
between  communication  switching 
equipment;  and 

(3)  Intended  for  general  commercial 
traffic  in  an  intra-city  civil 
conuntmication  system; 

(c)  The  mintmimk  set  of  spare  parts: 


(d)  Test  et  awasureineBt  eqoipnent 
necessary  for  the  use  (i.e.,  installation, 
operation  aad  naintenaace)  erf 
equipetienl  exported  onder  the 
condifioaa  at  tha  Adhrisory  Note: 

N«lv. — If  this  etpupment  is  specfaHy 
designed  for  spcration  a  bore  45  Mbits  per 
second,  it  must  remain  under  Ae  superrMton 
of  the  exporter. 

Note  1. — Fcrcoaunvnication  tqnipineRt 
using  optical  fiber  a*  tiM  coauBuBicalitw 
mediMn,  dw  tnuiantmiMioa  «»«v*  length  nnMt 
not  exceed  1,350  lun. 

Note  2. — ^The  Hceose  applicatioa  must 
include  th*  Iccationa  o(  the  conaectioR 
points,  types  of  equipment  being  connected, 
and  transmission  rates. 

31.  In  Supplement  No.  1  to  {  389.1  (the 
Commodity  Control  List},  Commodity 
Group  5  (Electronics  and  Precfsfon 
Instruments],  ECCN  1520A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
RepubUc  of  China",  reading  as  fottows: 

1520A    [Amandadl 

***** 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following  radio  relay 
communication  equipment: 

(a)  Mkrowave  radio  links  for  fixed 
civil  installations  operating  at  fixed 
frequencies  not  exceeding  19  GHz  with 
a  capacity  of  op  to  1,920  voice  channels 
of  4  kHz  each  or  of  a  television  channel 
of  6  MHz  maximum  nominal  bandwidth 
and  associated  sornid  channels; 

(b)  Groond  communication  radio 
equipment  for  use  with  tempo^a^TlJ^ 
fixed  service*  operated  by  the  civiHan 
authorities  and  designed  to  be  used  at 
fixed  frequencies  not  exceeding  19  GHz; 

(c)  Radio  transmission  media 
simulators/channel  estimators  designed 
for  the  testing  of  equipment  covered  by 
paragraphs  (a)  and  (b)  of  this  Advisory 
Note; 

(d)  Power  amplifiers  not  exceeding  10 
W  and  6/4-GHz-tran8mitters/receiver8 
for  communication  satellites. 

32.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instraments),  ECCN  1522A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China",  reading  as  follows: 


(a)  Tunable  pulsed  fldwing^lye  tasen 
having  all  of  the  following 
characteristics,  and  specialty  designed 
components  therefor: 

(1)  An  outptit  wavelength  shorter  than 
0.8  micrometer; 

(2)  A  pulse  duration  not  excee^ng  100 
ns;  and 

(3)  A  peak  output  power  not 
exceeding  15  MW; 

(b)  COk  CO  or  CO/CO,  lasers  having 
an  output  wavelength  in  the  range  from 
9  to  11  micrometers  and  a  pulsed  output 
not  exceeding  2  joules  per  pulse  and  a 
maximum  rated  average  single-  or  multi- 
mode  output  power  not  exceeding  5  kW 
oi*  a  continuous  wave  maximum  rated 
single-  or  multi-mode  output  powev  not 
exceeding  10  kW: 

(c)  Reserved; 

(d)  Laser  systems  for  trimming 
resistors  or  thick /thin  film  electronic 
circuits; 

(e)  Equipment  incorporating  COi 
lasers  with  average  or  continuous  wave 
ou^Hil  power  not  exceeding  5  kW,  not 
exceetfing  the  parameters  of  ECCN 
1091A,  and  specially  designed  for 
welding,  cutting,  bomting  or  drilling 
metals  for  civil  applications. 

33.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1529A  is  amended 
by  revising  the  "Advisory  Note  for  the 
People's  Repubhc  of  China'',  to  read  as 
follows; 

1529A    [ 


1522A   Lassri  and  I— er  systewe,  antf 
equipment  containing  tttent. 

***** 

Advisory  Note  for  the  People's 
Republic  of  Chisia;  Licenses  are  Kkdy  to 
be  approved  lor  export  to  satisfactory 
end-osers  in  the  People's  Repabtic  ot 
China  of  the  following: 


Advisory  Note  for  the  People's 
Republic  of  China — Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
Chma  of  the  following  equipment: 

(a)  Quartz  or  rubidium  frequency 
standards  not  specially  designed  for 
military  use; 

(b)  Swept  frequency  network 
analyzers  for  use  at  frequencies  not 
exceeding  40  GHz  and  that  cannot  be 
controlled  remotely; 

(c)  Swept  frequency  network 
analyzers  for  the  automatic 
measurement  of  complex  equivalent 
circuit  parameters  over  a  range  of 
freqiuencies  where  the  maximum 
frequency  does  not  exceed  18  GHz; 

(d)  Instraments  in  whidi  the  functions 
can  be  controlled  by  the  inaction  of 
digitally  coded  electrical  signals  froa  an 
external  source  where  the  maximum 
frequency  does  not  exceed  18  GHz; 

(e)  Spectrum  analyzers  employing 
time  compression  of  the  input  signal  or 
Fast  Fotirier  Transform  terfmiqties  not 
capable  of 
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(1)  Analyzing  signals  with  a  frequency 
greater  than  100  kHz  if  the  instrument 
uses  time  compression,  or 

(2)  Calculating  512  complex  lines  in 
less  than  50  ms; 

(f)  Instruments  incorporating 
computing  facilities  with  "user- 
accessible  reprogramming  capability" 
and  an  alterable  program  and  data 
memory  of  a  total  of  less  than  32  Kbytes: 

(g)  Digital  test  instruments  with  "user- 
accessible  reprogramming  capability" 
controlled  by  sub-paragra{^  (b)(6)(i)  of 
this  ECCN 1529A.  required  for  the  use 
(installation,  operation  or  maintenance) 
of  microcircuits  or  computers  exported 
to  the  People's  Republic  of  China  under 
the  Advisory  Notes  to  ECCNs  1564A  or 
1565A; 

(h)  Microprocessor  and 
microcomputer  development 
instruments  for  8  hit  microcircuits,  i.e., 
microcircuits  having  an  operand  (data) 
word  length  of  less  than  or  equal  to  8 
bit(s)  and  an  arithmetic  logic  unit  (ALU) 
of  less  than  or  equal  to  16  bit; 

(i)  Digital  counters  with  any  of  the 
following  characteristics: 

(1)  Not  capable  of  counting  successive 
input  signals  with  less  than  1^  ns  time 
difference  without  prescaling  (digital 
division)  of  the  input  signal; 

(2)  Employing  prescaling  of  the  input 
signal  in  which  the  prescaler  is  not 
capable  of  resolving  successive  input    . 
signals  with  less  than  0.5  ns  time 
difference:  or 

(3)  Not  capable  of  measuring  burst 
frequencies  exceeding  250  MHz  for  a 
burnt  duration  of  less  than  2  ms; 

(i)  Time  interval  measuring  equipment 
employing  digital  techniques,  not 
capable  of  measuring  time  intervate  of 
less  than  1  ns  on  a  single  shot  basis; 

(k)  Instruments  controlled  by  sub- 
paragraph (f)  of  this  ECCN  1529A,  not 
capable  of  more  than  1,000  independent 
measurements  per  second; 

(I)  Transient  recorders,  not  capable  of 
sampling  single  input  signals  at 
successive  intervals  of  less  than  20  ns. 

34.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List).  Commodity 
Croup  5  (Electronic  and  Precision 
Instruments).  ECCN  1513A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China"  reading  as  follows: 

1531A    Frequency  synthesizers. 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following,  and  specially 
designed  components  and  accessories 
therefor: 


(a)  Frequency  synthesizers  controlled 
for  export  only  by  sub-paragraph  (a)  of 
this  ECCN  1531A.  except  those 
incorporating  cesium,  beam  standards; 

(b)  Instrument  frequency  synthesizers 
and  synthesized  signal  generators 
controlled  only  by  sub-paragraph  (b)  (1) 
and  (3)  of  this  ECCN  1531A  and  having  a 
maximimi  output  frequency  of  18  GHz, 
provided  that  it  takes  2.0  ms  or  more 
(switching  speed)  to  reach  a  frequency 
within  100  Hz  of  the  Hnal  frequency,  or 
provided  that  it  takes  2i)  ms  or  more  to 
reach  an  output  level  within  1.0  dB  of 
the  Bnal  output  level: 

(c)  Instrument  frequency  synthesizers 
and  synthesized  signal  generators  not 
controlled  by  sub-paragraph  (b)(4)  of 
this  ECCN  1531A  and  having  a 
maximum  output  frequency  of  2.6  GHz, 
provided  that  it  takes  0.3  ms  or  more 
(switching  speed)  to  reach  a  frequency 
within  100  Hz  of  the  final  frequency,  or 
provided  that  it  takes  0.3  ms  or  more  to 
reach  an  output  level  within  1.0  dB  of 
the  final  output  level. 

35.  In  Supplement  No.  1  to  |  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments],  ECCN  1533A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China"  reading  as  follows: 

1533A    (Amended) 


Advisory  Note  for  the  People's 
Repubhc  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following  equipment: 

(a)  Non-programmable  spectrum  * 
analyzers  incorporating  a  tracking  signal 
generator,  provided  that  the  display 
bandwidth  is  4.4  GHz  or  lesr, 

(b)  Programmable  spectrum  analyzers, 
including  those  with  a  scanning 
preselector  or  a  tracking  signal 
generator,  having  all  the  following 
characteristics: 

(1)  Operating  at  frequencies  of  2  GHz 
or  less; 

(2)  A  display  bandwith  of  1.5  GHz  or 
less:  and 

(3)  An  overall  display  dynamic  range 
not  exceeding  100  dB. 

36.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Croup  5  (Electronics  and  Precision 
Instruments).  ECCN  1537A  is  amended 
by  adding  between  the  "Advisory 
Notes"  and  the  "Note"  referring  to 
paragraph  (g)  an  "Advisory  Note  for  the 
People's  Republic  of  China"  reading  as 
follows: 

1S37A    I  Amended] 

«  •  *  *  « 

Advisory  Notes:  *  *  ' 


Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  microwave  equipment 
controlled  for  export  by  sub-paragraphs 
(a),  (b)  or  (c)  of  this  ECCN  1537 A.  when 
designed  for  use  at  frequencies  not 
exceeding  40  GHz  and  when  speciaUy 
designed  for  use  with  conventional 
commercial  instruments  described  in 
ECCNs  1529A.  1531A  or  1533A.  provided 
that  the  equipment  does  not  in  any  way 
extend  the  frequency  range  of  the  basic 
instrument. 
***** 

37.  In  Supplement  No.  1  to  |  309.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (^ectronics  and  Precision 
Instruments).  ECCN  1555A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China"  reading  as  follows: 

1555A    Electron  tubes  and  ipsclsly 
designed  components  ttierefor. 


Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likdy  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  electron  tubes,  as  follows: 

(a)  Image  intensifier  and  image 
conversion  tubes  that  incorporate  fiber 
optic  face-plates  or  microchannel-plates. 
except  image  tubes  ^lecially  designed 
for  cameras  controlled  for  export  by 
ECCN  1585A; 

(b)  Television  and  video  camera  tubes 
that  incorporate: 

(1)  Fiber  optic  face-plates;  or 

(2)  Microchannel-plate  electron 
multipliers  not  controlled  by  ECCN 
1556A. 

Note. — ^This  Advisory  Note  does  not  apply 
to  electron  tubes  incorporating  a  gallium 
arsenide  (or  similar  semi-condnctor) 
pholocathode. 

38.  In  Supplement  No.  1  to  {  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1564A  is  amended 
by  revising  the  "Advisory  Note  for  the 
People's  Repubhc  of  China"  to  read  as 
follows: 

1564A    [Amendedl 

***** 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  electronic  component 
assemblies,  sub-assemblies,  printed 
circuit  boards  and  microcircuits  not 
specially  designed  to  military  standards 
for  radiation  hardening  and 
temperature,  as  follows: 
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(a)  Substrates  for  printed  circuits, 
except  those  exceeding  the  limits  of  sub- 
paragraphs (a)(i)(5)  or  (a](ii)  of  this 
ECCN  1564A; 

(b)  Silicon-based  devices  exceeding 
the  hmits  of: 

(1)  Sub-paragraphs  (d)(ii)(l)  or  (2), 
except  those  with  more  than  28 
terminals; 

(2)  Sub-paragraphs  {cl)(ii)(6)  or  (7); 

(3]  Sub-paragraphs  (d)(ii)(9)  to  (21);  or 
(4)  Sub-paragraphs  (d)(ii)(23)  or  (24); 
(cj  Silicon-based  8-bit  or  less 
microcomputer  microcircuits  exceeding 
the  limits  of  sub-paragraphs  (d)(ii)(3](a) 
to  (h); 

(d)  Silicon-based  microprocessor 
microcircoits  with  an  operand  length  of 
16  bit  or  less  and  an  arithmetic  logic  unit 
(ALU)  not  wider  than  32  bit  and 
exceeding  the  limits  of  sub-paragraphs 
(d)(ii)(4)(a)  to  (g).  except: 

(1)  Those  with  a  total  processing  data 
rate  exceeding  28  Mbits  per  second; 

(2)  Bit-slice  microprocessors; 

(e)  Silicon-based  memory  devices,  as 
follows: 

(1)  MOS  DRAMs  with  no  more  than  64 
Kbits: 

(2)  MOS  SRAMs  with  no  more  than  16 
Kbits; 

(3)  Mask  programmed  ROMs  with  no 
more  than  64  Kbits; 

(4)  UV-EPROMs  with  no  more  than  64 
Kbits; 

(5)  EAROMs  with  no  more  than  32 
Kbits; 

(6)  EEROMs  with  no  more  than  64 
Kbits. 

Note.— 1  Kbit  =  1.024  bits. 

(f)  Operational  amplifier  microcircuits 
exceeding  the  limits  of  sub-paragraph 
(d)(ii)(8)  that  do  not  have  a  slew  rate 
greater  than  100  volts  per  microsecond; 

(g)  Analog-to-digital  and  digital-to- 
analog  converter  microcircuits 
exceeding  the  limits  of  sub-paragraph 
(d)(ii)(22),  except 

(1)  Analog-to-digital  converter 
microcircuits  with  less  than  a  500  ns 
conversion  time  to  a  maximum 
resolution'of  12  bit; 

(2)  Oigital-to-analog  converter 
microcircuits  with  less  than  500  ns 
settling  time  for  voltage  output  and  a 
maximum  resolution  of  8  bit; 

(3)  Digital-to-analog  converter 
microcircuits  with  less  than  25  ns 
settling  time  for  current  output  and  a 
maximum  resolution  of  8  bit; 

(h)  Silicon-based  8-bit  or  less  user- 
programmable  single  chip 
microcomputers  controlled  for  export  by 
sub-paragraph  (d); 
(i)  Integrated  optical  microcircuits: 
(1)  Controlled  for  export  by  sub- 
pariagraph  (d); 


(2)  With  no  more  than  2048  elements; 
and 

(3)  Not  exceeding  the  limits  of  ECCN 
1548A  (a)  and  (b); 

(j)  Non-reprogrammable  silicon-based 
microcircuits  specially  designed  or 
programmed  by  the  manufacturer  for 
business  or  office  use. 

39.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instrumeots),  ECCN  1565A  is  amended 
by  redesignating  Advisory  Note  17  as  a 
"Note"  and  moving  it  to  the  end  of  the 
entry;  by  revising  Advisory  Note  18;  and 
by  adding  new  Advisory  Notes  17. 19.  20 
and  21.  reading  as  follows: 

1565A    [AnfMfMtecl] 

***** 

Advisory  Note  17  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "digital  computers"  or  "related 
equipment"  therefor  controlled  for 
export  by  sub-paragraph  (h)  of  this 
ECCN  1565A,  provided  that: 

(a)  The  "digital  computers"  or  "related 
equipment"  therefor 

(1)  Will  be  operated  by  civil  end-users 
for  civil  applications; 

(2)  Are  exported  as  complete  systems 
or  enhancements  to  previously  exported 
systems  up  to  the  limits  of  sub- 
paragraph (b)  of  this  Advisory  Note; 

(3)  Have  been  primarily  designed  and 
used  for  non-strategic  applications;  and 

(4)  Do  not  fall  within  the  scope  of  both 
sub-paragraphs  (h)(l)(ii)  (a)  and  (b); 

(b)  The  "digital  computers"  or 
"related  equipment"  therefor  do  not 
exceed  any  of  the  following  limits: 

(1)  Central  processing  unit — "main 
storage"  combinations,  either 

(i)  "Total  processing  data  rate" — 155 
Mbit  per  second  and  "total  coimected 
capacity"  of  "main  storage" — 72  Mbit;  or 

(ii)  'Total  processing  data  rate" — 100 
Mbits  per  second  and  "total  connected 
capacity"  of  "main  storage" — 134.5  Mbit; 

(2)  Input/output  control  unit — drum  or 
disk  drive  combinations: 

(i)  "Total  bit  transfer  rate  "—101  Mbit 
per  second; 

(ii)  "Maximum  bit  transfer  rate"  of 
any  drum  or  disk  drive — 34  Mbit  per 
second; 

(iii)  Total  connected  "net  capacity" — 
74.000  Mbit; 

(3)  Array  transform  processors: 

(i)  "Equivalent  multiply  rate"— 800.000 
operations  per  second; 

(ii)  Fast  Fourier  Transform  of  1.024 
complex  points — 40  ms; 

(iii)  Word  length— 38  bit; 

(c)  The  "digital  computers"  or  "related 
equipment"  therefor  do  not  have  the 
following  characteristics: 


(1)  Those  identified  in  sub-paragraphs 
(h)(l)(i)(d)  to  (h)  and  (m); 

(2)  Those  identified  in  sub-paragraph 
(h)(l)(i)(b)  having  an  "equivalent 
multiply  rate"  of  more  than  2  million 
operations  per  second; 

Note. — [Reserved) 

Advisory  Note  18  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "digital  computers"  or  "related 
equipment"  therefor  in  accordance  with 
Advisory  Note  5  not  exceeding  28 
million  bit  per  second  under  Advisory 
Note  5(c). 

Advisory  Note  19  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  peripheral  equipment  as 
follows: 

(a)  Cathode  ray  tube  graphic  displays 
that  do  not  exceed  any  of  the  following 
parameters: 

(i)  1,024  resolvable  elements  along  one 
axis  and  1,280  resolvable  elements  along 
the  perpendicular  axis; 

(ii)^ll.&million  bit  of  refresh  storage; 
or 

(iii)  256  shades  of  gray  or  color  (8  bit 
per  pixel); 

(b)  Plotting  equipment  and  digitizing 
equipment  that  has  an  accuracy  of 
0.002%  or  worse  and  an  active  area  of 
254  cm  X  254  cm  or  smaller. 

Advisory  Note  20  (for  the  People's 
Republic  oi  China):  Licenses  are  likely 
to  be  approved  for  bulk  shipments  to 
satisfactory  end-users  in  the  People's 
Republic  o?  China  of  personal  computers 
and  small  business  computer  systems 
controlled  by  sub-paragraph  (h)  of  this 
ECCN  1565A  that  do  not  exceed  any  of 
the  followiiig  parameters: 

(a)  'Total  processing  date  rate" — 15 
million  bit  per  second; 

(b)  "Virtual  storage"  capability — 512 
million  Bytes  (4,096  million  bit);  or 

(c)  The  other  technical  parameters  of 
the  system-^the  limits  contained  in 
Advisory  Note  9(b)  without  taking  into 
account  Advisory  Note  9(b)(2)(v). 

Advisory  Note  21  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  of  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  spare  parts  in  accordance  with 
Advisory  Note  7  (a)  and  (b)  to  this 
ECCN  1565A. 

40.  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1567A  is  amended 
by  removing  the  phrase  "and  the 
People's  Republic  of  China  (PRC)"  from 
Advisory  Notes  2.  3.  4.  5,  6.  and  7;  and 
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by  adding  at  the  end  of  the  entty 
Advisory  Notes  for  the  People's 
Republic  of  China,  designated  9  through 
14,  reading  as  follows; 

15ft7A    lAMenctod] 

*         •        •        ♦        • 

Advisory  Note  9  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  of  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "data  (message)  switching" 
equipment  or  systems,  controlled  for 
export  by  sub-paragraph  (a)  of  this 
ECCN  1567A.  provided  that: 

(a)  The  equipment  or  systems  are 
designed  to  meet  the  requirements  of 
either 

(1)  CCITT  Recommendations  F.l  to  79 
for  store-and-forward  systems  (Volume 
U— Fascicle  U.4.  VUlh  Plenary 
Assembly,  November  10-21. 1980):  or 

(2)  ICAO  Recommendations  for  store- 
and-forward  civil  aviation 
communication  networks  (Annex  10  to 

I      the  Convention  on  international  Civil 
Aviation,  including  all  amendments 
agreed  upon,  up  to  and  including 
December  14. 1981); 

(b)  The  equipment  or  systems: 

(1)  Are  designed  and  used  for  Fixed 
civil  "data  (message]  switching" 
applications: 

(2)  Will  be  used  primarily  for  the 
specified  civil  application;  and 

(3)  Will  be  operated  in  the  importing 
country  by: 

(i)  The  Post.  Telegraph  and  Telephone 
Authority  in  order  to  provide  public 
"data  (message)  switching"  services  for; 

(a)  Domestic  civil  use:  or 

(b)  Internationa)  civil  use  with. 
Western  countries; 

(ii)  A  civil  authority  that  is  a  member 
of  an  intergovernmental  organization 
including  Western  countries  [e.g..  ITU  or 
ICAO)  in  order  to  provide  an  extension 
of  international  "data  (message) 
switching"  services  in  the  importing 
country  to  fulfill  a  commitment  to  the 
intergovernmental  organization;  or 

(iii)  A  civil  pubhc  service  organization 
in  order  to  provide  "data  (message) 
switching  "  services  in  a  densely 
populated,  commercial  area  fon 

(a)  Private  domestic  civil  use:  or 

(b)  Private  international  civil  use  with 
Western  countries; 

(c)  The  number,  type  and 
characteristics  of  such  equipment  or 
systems  are  normal  for  the  approved 
application; 

(d)  [Reserved}; 

(e)  The  equipment  or  systems  do  not 
contain  "digital  computers"  or  "related 
equipment"  controlled  by: 

(l)ECCNl565A(f): 

(2)  ECCN  1565A(h)(l)(i)  (a)  to  (i).  or  (I) 
oT.[m].or 


(3)  ECCN  1565A(b)(l)(ii): 

(f)  The  "software"  supplied: 

(1)  Is  limited  to: 

(i)  The  minimum  "specially  designed 
software"  necessary  for  the  use  [i.e^ 
installation,  operation  and  maintenance) 
of  the  equipment  or  systems:  arid 

(ii)  Machine-executable  form;  and 

(2)  Does  not  include  "software": 
(i)  Controlled  by  ECCN  1527A  or 

paragraph  (a)(5)  of  Supplement  No.  3  to 
Part  379  or  Item  11  on  the  U.S. 
Department  of  State's  Munitions  List 
(Supplement  No.  2  to  Part  370);  or 

(ii)  To  permit  user-modiflcation  of 
generic  "software"  or  its  associated 
documentation; 

(g)  If  the  equipment  or  systems  are  not 
designed  for  installation  by  the  user 
without  support  from  the  supplier,  then 
the  "software"  necessary  for 
commissioning  is: 

(1)  Exported  on  a  temporary  basis 
only;  and 

(2)  Kept  under  the  control  of  the 
supplier: 

(h)  (Reserved!; 

(i)  (Reserved); 

(j)  A  license  application  to  exfwrt  any 
commodities  covered  by  this  Advisory 
Note  includes: 

(1)  A  statement  identifying: 

(i)  The  equipment  or  system  to  be 
provided;  and 

(ii)  The  intended  application  and 
traffic  load:  and 

(2)  A  complete  identification  of  all 
end-users  and  their  activities. 

Advisory  Note  10  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "stored-program-controlled 
telephone  circuit  switching"  equipment 
or  systems  controlled  by  sub-paragraph 
(b)  of  this  ECCN  1567A.  provided  that: 

(a)  The  equipment  or  systems  are 
designed  for  fixed  civil  use  as  "space- 
division  digital  exchanges"  or  "time- 
division  digital  exchanges"  that  fullfill 
the  definition  of  "private  automatic 
branch  exchanges"  ("PABXs"); 

(b)  The  equipment  or  systems: 

(1)  Are  designed  and  used  for  fixed 
civil  "stored-program-controlled 
telephone  circuit  switching" 
applications:  and 

(2)  Will  be  operated  in  the  importing 
country  by  a  civil  end-user  who  has 
furnished  to  the  supplier  a  signed 
statement  certifying  that  the  equipment 
or  systems  will  be  used  for  the  specified 
end-use  at  a  specified  location  only: 

(c)  The  number,  type  and 
characteristics  of  such  equipment  or 
systems  are  normal  for  the  approved 
application; 


(d)  The  equipment  or  systems  do  not 
contain  "digital  computers"  or  "related 
equipment"  controlled  for  export  bv: 

(1)  ECCN  1565A(f); 

(2)  ECCN  1565A{h)(l)(i)  (a)  to  fk)  or 
(m);  or 

(3)  ECCN  1565A(h)(l)(ii):- 

(e)  The  "PABXs"  do  not  have  *»• 
following  features: 

(1)  Multi-level  call  pre-emption, 
including  overriding  or  seizing  of  busy 
subscriber  lines,  "trunk  circuits"  or 
switches: 

Not*. — This  limitation  doe»  oot  preclude 
single  level  call  pre-emption  [e.g..  executive 
override). 

(2)  "Common  channel  signalling": 

(3)  Automatic  tandem  "trunk  circuit" 
switching,  including  adaptive  routing,  or 
algorithms  that  would  permit  a  search 
for  "trunk  circuit"  connection  paths 
within  a  network; 

(4)  (Reserved); 

(5)  [Reserved); 

(6)  Digital  synchronization  circuitry 
for  networking  two  or  more  exchanges 
except  that  permitting  slave  exchanges 
to  be  synchronized  by  master 
exchanges; 

(7)  ^Reserved): 

(8)  Centralized  maintenance  by  means 
of  transmission  or  reception  of 
instructions  for  the  purpose  of: 

(i)  Controlling  traffic: 
(ii)  Directionalizing  paths: 
(iii)  Altering  routing  tables; 
(iv)  Connecting  or  disconnecting 
subscrfber  circuits  or  "trunk  circuits":  or 
(v)  Managing  the  networic; 

(f)  "Communication  channels"  or 
"terminal  devices"  used  for 
administrative  and  control  purposes: 

(1)  Are  fully  dedicated  to  these 
purposes;  and 

(2)  Do  not  exceed  a  "total  data 
signalling  rate"  of  19,200  bit  per  second: 

(g)  (Reserved); 
(h)  [Reserved); 
(i)  [Reserved); 

(j)  The  "software"  supplied: 

(1)  Is  limited  to: 

(i)  The  minimum  "specially  designed  ^ 
software"  necessary  for  the  use  [i.e.. 
installation,  operation  and  maintenance) 
of  the  equipment  or  systems:  and 

(ii)  Machine-executable  form;  and 

(2)  Does  not  include  "software": 
(i)  Controlled  by  ECCN  1527A  or 

paragraph  (a)(5)  of  Supplement  No.  3  to 
Part  379  or  Item  11  on  the  U.S. 
Department  of  State's  Munitions  List 
(Supplement  No.  2  to  Part  370);  or 

(ii)  To  permit  user-modification  of 
generic  "software"  or  its  associated 
documentation: 

(k)  If  the  equipment  or  systems  are  not 
designed  for  installation  by  the  user 
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without  support  from  the  supplier,  then 
the  "software"  necessary  for 
commissioning  is: 

(1)  Exported  on  a  temporary  basis 
only:  and 

(2)  Kept  under  the  control  of  the 
supplier; 

(1)  (Reserved): 

(m)  A  license  application  to  export 
any  commodities  covered  by  this 
Advisory  Note  includes: 

(1)  A  statement  identifying: 

(i)  The  equipment  or  system  to  be 
provided;  and 

(ii)  The  intended  application  and 
traffic  load;  and 

(2)  A  complete  identification  of  all 
end-users  and  their  activities. 

Advisory  Note  11  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "stored-program-controlled 
circuit  switching"  equipment  or  systems 
controlled  for  export  by  sub-paragraph 
(b)  of  this  ECCN  1567 A,  provided  that: 

(a)  The  equipment  or  systems  are 
designed  for  fixed  civil  use  of  "stored- 
program-controlled  telegraph  circuit 
switching"  for  data; 

(b)  The  equipment  or  systems: 

(1)  Are  designed  and  used  for  fixed 
civir'stored-program-controlled 
telegraph  circuit  switching" 
applications;  and 

(2)  Will  be  operated  in  the  importing 
country  by  a  civil  end-user  who  has 
furnished  to  the  supplier  a  signed 
statement  certifying  that  the  equipment 
or  systems  will  be  used  for  the  specified 
end-use  at  a  specified  location  only: 

(c)  The  number,  type  and 
characteristics  of  such  equipment  or 
systems  are  normal  for  the  approved 
application; 

(d)  The  equipment  or  systems  do  not 
contain  "digital  computers"  or  "related 
equipment"  controlled  by: 

(1)  ECCN  1565A(f): 

(2)  ECCN  1565A  (h)(l)(i)(a)  to  (k)  or 
(m);  or 

|3)ECCNl565A{h)(l){ii); 

(e)  Tht!  equipment  or  systems  do  not 
have  the  following  features: 

(1)  Multi-level  call  pre-emption 
including  overriding  or  seizing  of  busy 
subscriber  lines,  "trunk  circuits"  or 
switches; 

Note. — This  limitation  does  not  preclude 
single  level  call  pre-emption  (e.^.,  executive 
overriile). 

(2)  "Common  channel  signalling": 

(f)  The  maximum  internal  bit  rate  per 
channel  does  not  exceed  19.200  bit  per 
second; 

(g)  (Reserved); 

(h)  The  "software"  supplied: 
(1)  Is  limited  to: 


(i)  The  minimum  "specially  designed 
software"  necessary  for  the  use  (i.e., 
installation,  operation  and  maintenance) 
of  the  equipment  or  systems;  and 

(ii)  Machine-executable  form;  and 

(2)  Does  not  include  "software": 

(i)  Controlled  by  ECCN  1527A  or 
paragraph  (a)(5]  of  Supplement  No.  3  to 
Part  379  or  Item  11  on  the  U.S. 
Department  of  State's  Munitions  List 
(Supplement  No.  2  to  Part  370);  or 

(ii)  To  permit  user-modification  of 
generic  "software"  or  its  associated 
documentation; 

(i)  (Reserved): 

(j)  If  the  equipment  or  systems  are  not 
designed  for  installation  by  the  user 
without  support  from  the  supplier,  then 
the  "software"  necessary  for 
commissioning  is: 

(1)  Exported  on  a  temporary  basis 
only;  and 

(2)  Kept  under  the  control  of  the 
supplier; 

(k)  (Reserved); 

(1)  A  license  application  to  export  any 
commodities  covered  by  this  Advisory 
Note  includes: 

(1)  A  statement  identifying: 

(i)  The  equipment  or  system  to  be 
provided;  and 

(ii)  The  intended  application  and 
traffic  load;  and 

(2)  A  complete  identification  of  all 
end-users  and  their  activities. 

Advisory  Note  12  (for  the  People's 
Republic  of  China):  Licenses  are  likely 
to  be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  "stored-program-controlled 
circuit  switching"  equipment  or  systems, 
controlled  for  export  by  sub-paragraph 
(b)  of  this  ECCN  1567A.  provided  that: 

(a)  The  equipment  or  systems  are 
designed  for  fixed  civil  use  as  "stored- 
program-controlled  telephone  circuit 
switching"  exchanges  that  fulfill  the 
definitions  of  either  "terminal 
exchange"  or  "transit  exchange"; 

(b)  (Reserved); 

(c)  The  equipment  or  systems: 

(1)  Are  designed  and  used  for  fixed 
civil  "stored-program-controlled 
telephone  circuit  switching" 
applications;  and 

(2)  Will  be  operated  in  the  importing 
country  by  a  civil  end-user  who  has 
furnished  to  the  supplier  a  signed 
statement  certifying  that  the  equipment 
or  systems  will  be  used  for  the  specified 
end-use  at  a  specified  location  only; 

(d)  The  number,  type  and 
characteristics  of  such  equipment  or 
systems  are  normal  for  the  approved 
application; 

(e)  The  equipment  or  systems  cannot 
be  adapted  to  mobile  use  or  security 
use,  as  described  in  ECCN  1565A(f)  (1) 
to  (4).  (g)  or  (h){l)(ii)  (a)  and  (b); 


(f)  (Reserved); 

(g)  The  equipment  or  systems  do  noh 
have  the  following  features: 

(1)  Multi-level  call  pre-emption 
including  overriding  or  seizing  of  busy 
subscriber  lines,  "trunk  circuits"  or 
switches; 

Not0. — This  limitation  does  not  preclude 
single  level  call  pre-emption  [e.g.,  executive 
override). 

(2)  "Common  channel  signalling"; 

(3)  Adaptive  routing  or  algorithms  that 
would  permit  a  search  for  "trunk  circuit" 
connection  paths  within  a  network; 

(4)  (Reserved); 

(5)  (Reserved); 

(6)  Digital  synchronization  circuitry 
for  networking  two  or  more  exchanges 
except  that  permitting  slave  exchanges 
to  be  synchronized  by  master 
exchanges;  or 

(7)  Centralized  maintenance  by  means 
of  transmission  or  reception  of 
instructions  for  the  purposes  of: 

(i)  Controlling  traffic; 

(ii)  Directionalizing  paths;  , 

(iii)  Altering  routing  tables; 

(iv)  Connecting  or  disconnecting 
subscriber  circuits  or  "trunk  circuits";  or 

(v)  Managing  the  network; 

(h)  "Communication  channels"  or 
"terminal  devices"  used  for 
administrative  and  control  purposes: 

(1)  Are  fully  dedicated  to  these 
purposes;  and 

(2)  Do  not  exceed  a  "total  data 
signalling  rate"  of  19,200  bit  per  second; 

(i)  (Reserved); 
(j)  (Reserved): 
(kj  The  "software"  supplied: 

(1)  Is  limited  to: 

(i)  The  minimum  "specially  designed 
software"  necessary  for  the  use  [i.e., 
installation,  operation  and  maintenance) 
of  the  equipment  or  systems;  and 

(ii)  Machine-executable  form;  and 

(2)  Does  not  include  "software": 
(i)  Controlled  by  ECCN  1527A  or 

paragraph  (a)(5)  of  Supplement  No.  3  to 
Part  379  or  Item  11  on  the  U.S. 
Department  of  State's  Munitions  List 
(Supplement  No.  2  to  Part  370);  or 

(ii)  To  permit  user-modification  of 
generic  "software"  or  its  associated 
documentation; 

(1)  If  the  equipment  or  systems  are  not 
designed  for  installation  by  the  user 
without  support  from  the  supplier,  then 
the  "software"  necessary  for 
commissioning  is: 

(1)  Exported  on  a  temporary  basis 
only;  and 

(2)  Kept  under  the  control  of  the 
supplier;  and 

[m]  A  license  application  to  export 
any  commodities  covered  by  this 
Advisory  Note  includes: 
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(1)  A  statement  identifying: 

(i)  The  equipment  or  system  to  be 
provided;  and 

(ii)  The  intended  application  and 
traffic  load;  and 

(2)  A  complete  identification  of  all 
end-users  and  their  activities. 

Advisory  Note  13  (for  the  People's 
Republic  of  China):  ECCN  1567A{b)(3)(vJ 
does  not  apply  for  exports  to  the 
People's  Republic  of  China. 

Advisory  Note  14  (for  the  People's 
Republic  of  China):  Favorable 
consideration  may  be  given  for  export  to 
satisfactory  end-users  of  circuit 
switching  systems  eligible  for  export  to 
the  People's  Republic  of  China  under 
Advisory  Notes  10  and  12  but  including, 
contrary  to  the  provisions  of  those 
Notes,  "common  channel  signalling", 
provided  that: 

(a)  Only  functions  covered  by  Q  701  to 
Q  707  (CCITT  Yellow  Book)  or  Q  721  to 
Q  725  (CCnr  Red  Book)  are  included; 

(b)  No  eqiiipment  or  "software"  to 
support  data  networks  or  integrated 
services  applications,  including  any 
form  of  Integrated  Services  Digital 
Network  or  Information  Network 
System,  will  be  provided; 

(c)  Equipment  or  "software"  for 
"common  channel  signalling"  will  be 
restricted  to  those  necessary  for  the 
operation  of  circuit  switching  systems 
within  a  city; 

(d)  No  facilities  for  "common  channel 
signalling"  between  cities  will  be 
provided; 

(e)  No  equipment  or  "software"  that 
will  allow  "common  channel  signalling" 
to  be  connected  to  analog  transmission 
links  will  be  provided; 

(f)  The  "common  channel  signaUing" 
will  be  restricted  to  "associated  mode  of 
operation"; 

(g)  No  equipment  or  "software"  will 
be  provided  to  support  "signal  transfer 
point"  functions; 

(h)  AH  the  applicable  equipment  or 
"software"  conditions  in  paragraphs  (a) 
to  (g)  of  this  Advisory  Note  will  be 
accomplished  by  omission  or  physical 
removal  of  equipment,  physical  removal 
of  coding  or  by  over-writing  with  non- 
functioning statements;  and 

(i)  [Reserved]. 

Note —  Definitions  of  "signal  transfer 
point"  and  "associated  mode  of 
operation"  according  to  CCITT  Yellow 
Book.  Volume  X,  fascicle  X.l. 

41.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1568A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China",  reading  as  follows: 


1568 A    Equipment  as  defined  In  ttte  Ust 


Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  analog-to-digital  or  digitai-to- 
analog  converters,  as  follows: 

(a)  Analog-to-digital  converters  with 
more  than  a  200  ns  conversion  time  to  a 
maximum  resolution  of  12  bit; 

(b)  Digital-to-analog  converters  with 
more  than  200  ns  settling  time  for 
voltage  output  and  a  maximum 
resolution  of  8  bit; 

(c)  Digital-to-analog  converters  with 
more  than  25  ns  settling  time  for  current 
output  and  a  maximum  resolution  of  8 
bit. 

42.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1572A  is  amended 
by  revising  the  "Advisory  Note  for  the 
People's  Republic  of  China"  to  read  as 
follows: 

1572A  Recording  or  reproducing 
equipment  and  specialty  designed 
components  ttieref  or. 

*  4  *  *  • 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  recording  and  reproducing 
equipment,  as  follows: 

(a)  Graphic  instruments  capable  of 
continuous  direct  recording  of  sinusoidal 
waves  at  frequencies  exceeding  20  KHz 
except  those  containing  a  cathode  ray 
tube  with  a  fiber  optic  face  plate; 

(b)  Analog  magnetic  tape  recorders 
with  all  the  following  characteristics: 

(1)  Bandwidth  of  up  to: 

(i)  4  MHz  per  track  and  having  up  to 
28  tracks;  or 

(ii)  2  MHz  per  track  and  having  up  to 
42  tracks; 

(2)  Tape  speed  of  610  cm  per  second 
or  less; 

(3)  Not  designed  for  underwater  use; 

(4)  Not  ruggedized  for  military  use; 
and 

(5)  Recording  density  not  exceeding 
6,532  magnetic  flux  sine  waves  per  cm; 

(c)  Instrumentation  digital  recorders 
with  all  the  following  characteristics: 

(1)  "Packing  density"  of  12,992  bits  per 
cm  or  less; 

(2)  Maximum  of  28  tracks; 

(3)  Tape  speed  of  305  cm  per  second 
or  less; 

(4)  Not  designed  for  underwater  use: 
and 

(5)  Not  ruggedized  for  military  use; 

(d)  Magnetic  tape  appropriate  for  use 
with  magnetic  tape  recorders  free  from 


export  control  or  approvable 'under  this 
Advisory  Note  or  under  any  other 
Advisory  Note  on  the  Commodity 
Control  List  for  exports  to  the  People's 
Republic  of  China,  provided  that  the 
tape  length,  "packing  density"  or 
"recording  density"  do  not  exceed  the 
performance  limits  of  the  magnetic  tape 
recorders; 

(e)  Disks  appropriate  for  use  with  disk 
drives  free  from  control  or  approvable 
under  this  Advisory  Note  or  under  any 
other  Advisory  Note  on  the  Commodity 
Control  List  for  exports  to  the  People's 
Republic  of  China,  provided  that  the 
"packing  density"  and  inner  and  outer 
diameters  do  not  exceed  the 
performance  limits  of  the  disk  drives; 

(f)  Video  magnetic  tape  recorders 
specially  designed  for  television 
recording. 

43.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1584A  is  amended 
by  revising  the  "Advisory  Note  for  the 
People's  Republic  of  China"  to  read  as 
follows: 

1584A    [Anrwnded] 

***** 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  cathode-ray  oscilloscopes  not 
having  any  of  the  following 
characteristics: 

(a)  An  amplifier  bandwidth  exceeding 
350  MHz; 

(b)  A  horizontal  sweep  speed  faster 
than  1  ns  per  cm  and  an  accuracy 
(linerity)  better  than  2%; 

(c)  Using  sampling  techniques  for  the 
analysis  of  recurring  phenomena  that 
increase  the  effective  bandwidth  of  an 
oscilloscope  or  time-domain 
reflectometer  to  a  frequency  greater 
than  5  GHz; 

(d)  Digital  oscilloscopes  with 
sequential  sampling  of  the  input  signal 
at  intervals  of  less  than  20  ns; 

(e)  Ruggedized  to  meet  military 
specifications;  or 

(f)  Rated  for  operation  over  a 
temperature  range  of  below  —  25  *C  to 
above  -i-55  °C. 

44.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Comnjodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1587A  is  amended 
by  adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  thp  People's 
Republic  of  China."  reading  as  follows: 

1587A    (Amended] 
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Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  the  following: 

(a)  Temperature-compensated  crystal 
oscillators  (TCXOs)  controlled  for 
export  only  by  sub-para^vph  (c)(1)  of 
this  ECCN  1587 A; 

(b)  Quartz  crystals  for  use  as 
oscillator  elements  specially  designed 
for  temperature-controlled  crystal  ovens 
or  for  TCXOs  covered  by  sub-paragraph 
(c)  and  having  an  average  aging  rate  of 
±1x10"  "  per  day  or  better  (less)  except 
stress  compensated  (SC)  cut  crystals. 

45.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1767A  is  amended  by 
adding  at  the  end  of  the  entry  an 
"Advisory  Note  for  the  People's 
Republic  of  China,"  reading  as  follows: 

1767A    (Amended] 

***** 

Advisory  Note  for  the  People's 
Republic  of  China:  Licenses  are  likely  to 
be  approved  for  export  to  satisfactory 
end-users  in  the  People's  Republic  of 
China  of  optical  fiber  preforms  specially 
designed  for  the  manufacture  of  silicon- 
based  optical  fibers,  provided  that  they 
are  designed  to  produce  non-militarized 
silicon-based  optical  fibers  that  are 
optimized  to  operate  at  a  wavelength  of 
1,350  nm  or  less. 

Dated:  December  20. 1985. 
foha  K.  Boidock, 

Acting  Director.  Office  of  Technology  and 

Policy  Analysis. 

|FR  Doc.  85-30507  Filed  t2-24-85;  8:45  am) 
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15  CFR  Part  391 
(Docket  No.  50222-5196] 

Addition  of  "Foreign  Availability 
Procedures  and  Criteria "  to  the  Export 
Administration  Regulations 

agency:  Export  Administration. 

Commerce. 

action:  Final  rule. 

summary:  On  March  15. 1985  (50  PR 
10501).  Export  Administration  solicited 
public  comments  on  a  proposed  rule  to 
add  "Foreign  Availability  Procedures 
and  Criterfa"  to  the  Export 
Administration  Regulations.  Export 
Administration  has  reviewed  the  public 
comments  on  the  proposal  and  is  now 
issuing  a  final  rule  establishing  "Foreign 
Availability  Procedures  and  Criteria." 

The  Department  of  Commerce  (DOC) 
is  required  by  the  Export  Administration 


Act  of  1979,  as  amended,  to  initiate  and 
review  claims  of  foreign  availability  on 
items  controlled  for  national  security 
purposes.  These  regulations  set  out  the 
proceditfes  for  initiating  foreign 
availabihty  claims  and  the  criteria  by 
which  such  claims  shall  be  assessed  and 
reviewed  by  the  Department.  The 
Department's  program  of  foreign 
availability  assessment  is  intended  to 
lead  to  the  elimination  of  those  export 
controls  that  are  ineffective  in  achieving 
their  national  security  objectives. 

The  final  rule  clarifies  certain  key 
aspects  of  the  proposed  rule.  In 
particular,  the  requirements  for  making 
foreign  availability  claims  are  treated  in 
more  depth.  In  addition,  the  period 
allowed  for  submitting  foreign 
availability  information  for  license 
approval  has  been  extended  to  90  days 
from  the  date  of  denial.  Finally,  more 
explicit  procedures  have  been 
established  for  publication  of  foreign 
availabihty  findings. 
DATE:  This  is  effective  January  27. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Rarog,  Office  of  Foreign 
Availability.  Department  of  Commerce. 
Washington,  DC  (Telephone:  (202)  377- 
3564). 

SUPPlfMENTARY  INFORMATION: 

Background 

A  foreign  availability  assessment 
capability  was  mandated  as  a  function 
of  the  Department  of  Commerce  by  the 
Export  Administration  Act  of  1979.  as 
amended.  Accordingly,  Commerce  has 
established  an  Office  of  Foreign 
Availability  to  implement  this  function. 
This  Office  is  to  provide  timely, 
technically  sound  and  objective 
assessments  of  foreign  availability  for 
the  purpose  of  determining  appropriate 
levels  of  export  controls. 

These  regulations  set  out  the 
procedures  and  criteria  for  establishing 
foreign  availability  for  commodities  and 
technical  data  controlled  for  national 
security  purposes. 

The  final  Foreign  Availability 
Procedures  and  Criteria  reflect  careful 
consideration  of  the  22  comments 
received  by  the  Department  of 
Commerce  from  the  public. 

A  number  of  important  issues  were 
raised  in  these  public  comments: 

7.  Burden  of  Proof 

Many  of  the  commentors  maintained 
that  the  proposed  regulations  placed  the 
burden  of  proof  on  the  exporter.  They 
contended  that  the  detailed  information 
required  in  the  Foreign  Availability 
Submission  (FAS)  placed  the  entire 
burden  on  the  exporter.  The  Department 
recognizes  that  it  has  the  primary 


responsibility  in  gathering  and  assessing 
information  pertaining  to  foreign 
availability.  The  exporter,  however, 
plays  a  oitical  role  in  the  process  by 
submitting  factual  data  in  support  of  a 
claim.  All  factual  representations 
supported  by  reasonable  evidence  will 
be  accepted  by  the  Department,  unless 
contradicted  by  reliable  evidence.  The 
Department,  after  assessing  all 
information  generated  either  internally 
or  from  exporters,  will  then  make  a 
determination  based  on  the  criteria 
provided  in  these  final  regulations. 

2.  Non-U.S.  Origin 

The  comments  also  pointed  out  that 
while  a  PAS  may  be  made  citing 
availability  from  any  source  outside  the 
U.S.,  the  commodities  or  technical  data 
must  not  be  of  U.S.  origin.  That  is. 
technical  data  or  commodities  cited  as 
evidence  of  foreign  availability  must  not 
be  subject  to  U.S.  export  controls. 

This  provision  is  said  to  exclude  from 
consideration  a  significant  range  of 
items  that  may  be  finding  their  way  to 
Q,  W.  and  Y  destinations  contrary  to 
U.S.  law.  It  is  of  particular  significance 
regarding  foreign  products  incorporating 
U.S.  subcomponents  and  technical  data. 

However,  removal  of  the  non-U.S. 
origin  requirement  from  the  regulations 
could  create  a  situation  where  illegal 
activities,  if  engaged  in  consistently, 
would  result  in  lifting  of  export  controls 
through  a  formal  administrative 
procedure.  Such  official  recognition  of 
illegal  activity  was  considered 
unacceptable;  the  non-U.S.  origin 
provisions  were  therefore  retained. 

3.  West-West  Trade 

The  proposed  regulations  stated  that 
availability-in-fact  must  be  established 
to  Q,  W,  and  Y  destinations  considered 
as  an  aggregate.  No  provision  was  made 
for  establishing  foreign  availability  to  an 
individual  Western  country  in  order  to 
decontrol  or  approve  a  validated  license 
to  that  country. 

Many  of  the  commentors  pointed  out 
that  validated  licenses  are  required  for 
exports  to  all  destinations  other  than 
Canada.  If  availability-in-fact  could  be 
established  to  a  particular  Western 
country,  it  would  be  reasonable  that  a 
license  be  approved  or  the  requirement 
for  a  license  to  that  country  be 
rescinded.  It  is  availability  to  proscribed 
destinations,  not  availability  to 
countries  in  the  West,  that  can  render 
controls  ineffective  in  achieving  the        * 
national  security  objectives.  Thus, 
availability  to  the  West  is  not  "foreign 
availability"  within  the  meaning  of 
section  5(fl  of  the  Export  Administration 
Act  of  1979,  88  amended,  (EAA)  and 
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should  not  be  made  the  basis  for 
licensing  of  decontrol  under  these 
regulations. 

4.  Quantity  Issue 

The  proposed  regulations  required 
that  non-U.S.  origin  commodities  be 
available  to  proscribed  destinations  in 
such  quantities  that  exports  resulting 
from  decontrol  would  make  no 
significant  contribution  to  the  military 
potential  of  the  proscribed  countries. 
Industry  comments  noted  that  such 
information  might  not  be  available  to 
the  exporter.  It  was  further  contended 
that  the  term  "significant  contribution  to 
military  potential"  is  so  broad  as  to 
preclude  any  positive  findings. 

The  Department  recognizes  thai 
exporters  cannot  be  expected  to  provide 
estimates  of  Warsaw  Pact  military 
requirements.  Thus,  while  this  standard 
is  required  by  the  legislation, 
information  supporting  such  estimates  is 
not  explicitly  required  of  the  exporter. 
The  exporter  must  include  in  the  FAS 
only  the  best  available  evidence 
pertinent  to  the  foreign  availability 
comparison  standards.  The  Government 
has  the  responsibility  for  developing 
data  on  this  aspect  of  the  assessment. 

5.  Single  Comparability  Standards 

Assessments  currently  require  the 
same  standards  of  comparability  for 
individual  license  approval  and  total 
decontrol.  Industry  comments  noted  that 
this  would  place  an  undue  burden  on  the 
individual  license  applicant. 

This  approach  was  taken  from  the 
perspective  that  mandatory  license 
approval  was  the  functional  equivalent 
of  decontrol.  In  principle,  once  a  license 
is  approved  on  foreign  availability 
grounds,  all  subsequent  licenses  for  the 
same  item  should  be  likewise  approved. 
To  require  less  stringent  standards  for 
individual  license  approval  raises  the 
possibility  that  as  a  result  of  repeated 
applications  the  item  is  in  fact 
decontrolled,  but  under  the  less 
stringent  standards  applicable  to  license 
approval.  To  avoid  this  eventuality,  the 
standards  for  license  approval  and 
decontrol  have  remained  the  same. 

6".  Deadline  for  FAS  Submissions 

Under  the  proposed  regulations,  the 
exporter  could  forward  a  FAS  at  any 
time  up  to  30  days  after  license  denial. 
Most  comments  noted  that  this  is  an 
unreasonably  short  period  in  which  to 
assemble  a  foreign  availability  case.  The 
Oepartment  recognizes  this  problem. 


and  has  consequently  lengthened  the 
period  to  90  days. 

7.  Processing  Deadlines 

With  the  exception  of  decontrol 
assessments  resulting  from  certifications 
made  by  Department  of  Commerce 
Technical  Advisory  Committees,  there 
are  no  mandatory  processing  deadlines 
found  in  the  EAA  for  foreign  availability 
assessments.  The  proposed  regulations 
adopted  a  90-day  standard  for  both 
license  approval  and  decontrol 
processing,  but  have  not  made  it 
mandatory.  This  was  done  because 
foreign  availability  assessments  require 
not  only  a  very  large  input  in  terms  of 
man-hours  relative  to  license 
applications,  but  also  need  significant 
lead  times  in  original  data  collection. 
This  fact,  coupled  with  the  wide 
variation  in  analytical  resources 
required  for  foreign  availability  cases, 
militates  against  a  processing  deadline. 

8.  Concurrent  Processing  of  Foreign 
Availability  Assessments  and  Licenses 

Under  the  proposed  regulations,  a 
foreign  availability  assessment  for 
license  approval  is  undertaken  only  at 
the  time  a  license  is  denied  on  national 
security  grounds.  Comments  suggested 
that  the  assessment  should  commence  at 
the  time  of  the  license  application  if 
accompanied  by  an  appropriate 
FAS.Ill  While  initiation  of  foreign 
availability  assessments  before  license 
denial  would  accelerate  the  assessment 
process,  it  was  not  found  to  be 
administratively  feasible.  Less  than  1% 
of  the  licenses  processed  by  Export 
Administration  are  ultimately  denied. 
To  process  foreign  availability  claims 
before  denial  would  needlessly  diffuse 
limited  Export  Administration  resources 
on  many  licenses  that  would  have  been 
approved  in  any  event.  Further, 
information  received  by  Export 
Administration  in  connection  with  all 
FASs  will  be  retained  for  use  in 
decontrol  assessments. 

9.  Time  Limits  on  Federal  Register 
Notices 

While  notices  of  positive  and  negative 
assessments  for  decontrol,  as  well  as 
the  results  of  national  security 
overrides,  were  to  be  published  in  the 
Federal  Register  under  the  proposed 
regulations,  several  comments  called  for 
a  limit  to  be  imposed  on  the  time 
between  the  DOC  actions  and  the  actual 
publication  of  such  notice. 

In  response  to  these  comments, 
procedures  for  publication  have  been 
clarified  in  the  final  rule.  To  the  extent 
consistent  with  national  security  and 


foreign  policy  interests  of  the  United 
States  and  with  the  protection  of 
proprietary  information,  the  Department 
of  Commerce  will  publish  the  result  of 
all  assessments  within  thirty  days  of 
their  completion  by  Export 
Administration. 

Rulemaking  Requirements 

In  connection  with  various  rulemaking 
requirements.  Export  Administration 
had  determined  that: 

1.  This  rule  is  exempted  from  the 
provisiotis  of  the  Administrative 
Procedure  Act  requiring  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  participation,  and  a  delay  in 
effective  date  (5  U.S.C.  553)  pursuant  to 
section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended. 
Nevertheless,  to  help  ascertain  the 
economic  impact  of  the  regulation  upon 
the  general  public,  the  regulation  was 
issued  in  proposed  form  and  public 
comment  was  solicited.  This  regulation 
also  involves  a  foreign  and  military 
affairs  function  of  the  United  States. 

2.  This  rule  contains  a  collection  of 
information  requirement  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  collection  of  this 
information  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  0625-0150. 

3.  Because  a  notice  of  proposed 
rulemaking  was  not  required  by  law  to 
be  published  for  this  rule,  it  is  not  a  rule 
within  the  meaning  of  Section  601(2)  of 
the  Regulatory  Flexibility  Act  and  is  not 
subject  to  the  requirements  of  that  Act 
Accordingly,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

4.  Because  this  rule  concerns  a 
military  and  foreign  affairs  function  of 
the  United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  No.  12291  and. 
therefore,  is  not  subject  to  the 
requirements  of  that  Order.  Accordingly, 
no  preliminary  of  final  Regulatory 
Impact  Analysis  has  been  or  will  be 
prepared. 

List  of  Subjects  in  15  CFR  Part  391 

Exports,  Foreign  availability.  Science 
and  technology.  Technical  advisory 
committees. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  by  adding 
Part  391  to  read  as  follows: 
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PART  39V-FOREIGN  AVAlLABILfTY 
PROCEDURES  AND  CRITERIA 


Sec. 

391.1 
391.2 
391.3 
391.4 
391.5 
391.6 


Definitions. 

Foreign  availability  rabmiMion. 
Criteria  for  determination. 
Procedures. 
Appeals. 

Negotiations  to  end  foreign 
availability. 

AuiiMMity:  Pub.  U  96-72.  S3  Stat.  503.  50 
ir.S.C.  App.  2401  et  $eq.  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  |uly  12. 1985;  and  E.0. 12525  of  July 
12. 1985  (50  FR  28757.  July  18. 1965). 

§391.1    DefinHtofW. 

(a)  Availab/e-in-fact.  As  used  in  this 
part,  "available-in-fact"  means  that  a 
non-U.S.  oingin  item  may  be  obtained  by 
one  or  more  of  the  proscribed  countries. 

(b)  Proscribed  countries.  As  used  in 
this  part,  "proscribed  countries"  means 
Country  Groups  Q,  W.  and  Y  and 
Afghanistan.  These  countries  are:  The 
USSR.  Albania.  Bulgaria,  Afghanistan, 
Czechoslovakia,  the  German  Democratic 
Republic  (including  East  Berlin). 
Hungary.  Laos,  the  Mongolian  People's 
Republic,  Poland  and  Romania.  Country 
Group  Z  (North  Korea.  Vietnam. 
Kampuchea,  and  Cuba)  is  not  included 
since  these  countries  are  subject  to  a 
virtual  embargo  notwithstanding  any 
foreign  availability. 

(c)  Foreign  availability.  "Foreign 
availability"  for  a  national  security- 
controlled  item  exists  when  the 
Secretary  of  Commerce  determines  that 
a  non-U.S.  origin  item  of  comparable 
quality  is  available-in-fact  to  proscribed 
countries  in  quantities  sufficient  to 
satisfy  their  needs  so  that  U.S.  exports 
of  such  an  item  would  not  make  a 
significant  contribution  to  the  military 
potential  of  such  countries. 

(d)  Foreign  Availability  Submission. 
A  "Foreign  Availability  Submission" 
(FAS)  is  a  written  claim  submitted  by  an 
applicant  requesting  a  foreign 
availability  assessment  for  items 
controlled  for  national  security  purposes 
in  accordance  with  the  requirements 
contained  in  S  391.2  of  this  part. 

(e)  Item.  An  "item."  as  used  in  this 
part,  may  be  a  commodity  or  technical 
data. 

(f)  Non-U.S.  origin.  A  commodity  or 
technical  data  is  of  "non-U.S.  origin" 
when  it  is  not  subject  to  U.S.  export  or 
re-export  controls. 

S  391.2    Foreign  AvaHabiNty  Submission. 

(a)  General  requirements.  Foreign 
Availability  Submissions  (FASs)  must 
be  in  writing  and  refer  to  specific  items 
controlled  for  national  security  purposes 
(reasons  for  control  are  noted  in  each 
Commodity  Control  List  entry  of 
Supplement  No.  1  to  §  399.1).  A  FAS 


must  relate  to  either  (1)  a  validated 
license  or  (2)  decontrol. 

(b)  Validated  licenses.  A  claim  of 
foreign  availability  may  be  made  in 
connection  with  an  application  for  a 
validated  license  or  a  request  for  re- 
export authorization  for  exports  to  any 
destination  (except  Country  Group  Z).  A 
foreign  availability  claim  consists  of  a 
Foreign  Availability  Submission  (FAS), 
which  is  part  of  the  license  application. 
An  assessment  of  foreign  availability, 
however,  will  be  initiated  only  on  items 
in  applications  that  have  been  denied  on 
national  security  grounds.  A  FAS  may 
be  submitted  at  the  time  an  export 
license  application  or  request  for  re- 
export authorization  is  filed,  or  at  any 
time  up  to  90  days  after  the  date  of  a 
denial. 

(c)  Decontrol.  (1)  A  FAS  may  also  be 
submitted  for  the  purpose  of  removing 
commodities  or  technical  data  from 
national  security  controls.  FASs 
involving  similar  items  may  be 
consolidated.  The  Office -of  Foreign 
Availability,  in  consultation  with  the 
Department  of  Defense  and  other 
appropriate  Government  agencies,  has 
responsibility  for  reviewing  and 
consolidating  FASs  for  action  to 
determine  appropriate  levels  of  control 

(2)  Any  person,  including  a  trade 
association  or  a  Department  of 
Commerce  Technical  Advisory 
Committee,  may  submit  a  decontrol 
FAS.  The  Department  may  also  begin 
foreign  availability  assessments  on  its 
own  initiative  to  determine  whether 
national  security  controls  should  be 
maintained  on  specific  items. 

(d)  Submission  requirements.  (1)  A 
FAS  should  contain  at  least  the 
following  elements: 

(i)  Names  of  sources  outside  the  U.S. 
and  their  overseas  business  addresses; 

(ii)  Product  names  and  model 
designations  of  both  the  U.S. 
commodities  or  technical  data  and  their 
non-U.S.  origin  counterparts; 

(iii)  Available  technical  infbrmation, 
including  known  performance  attributes 
and  quality  considerations  needed  for 
comparison  of  U.S.  and  non-U.S.  origin 
commodities  or  technical  data;  and 

(iv)  Information  on  production  and 
demand,  including  quantities  of  known 
trade  in  such  commodities  to  proscribed 
countries. 

(2)  Supporting  evidence,  (i)  A 
submission  should  be  accompanied  by 
the  best  available  supporting  evidence. 
The  Department  may  request  more 
information  from  the  applicant  if 
necessary  or  if  H  appears  that  the  claim 
is  lacking  in  substance. 

(ii)  Information  on  foreign  availability 
provided  in  the  FAS  will  be  reviewed  in 
conjunction  with  any  other  pertinent 


-  information  available  to  the  Department 
of  Conunerce.  Such  information  may 
include  data  received  from  other 
sources,  including  the  Department  of 
Defense  and  other  appropriate 
governmental  agencies.  A  detailed 
description  of  foreign  availability 
sources,  including  any  supporting 
information  available  to  the  applicant, 
will  greatly  assist  in  a  timely  and 
complete  assessment. 

[iii]  Supporting  information  may 
include  such  items  as  foreign 
manufacturers'  catalogs,  brochures, 
operation  or  maintenance  manuals, 
articles  from  reputable  trade 
publications,  photographs,  depositions 
based  on  eyewitness  accounts,  and 
other  credible  data.  Foreign  availability 
assessment  criteria  outlined  in  section 
391.3  of  this  part  should  be  considered 
when  assembling  data  in  support  of  a 
FAS. 

(3)  FASs  that  do  not  accompany  a 
Kcense  application  must  be  addressed 
to: 

Oflice  of  Foreign  Availability.  Room  2606, 
U.S.  Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW,  Washington,  DC 
20230 
(Information  collection  requirements  in 
paragraph  (d)(3)  have  been  aproved  by  the 
Office  of  Management  and  Budget  (OMB) 
under  control  number  0625-0150) 

§391.3    Criteria  for  determination. 

(a)  Non-U.S.  origin.  Only  information 
pertaining  to  availability  of  non-U.S, 
origin  commodities  or  technical  data  (as 
defined  in  §  391.1  of  this  part)  will  be   ■ 
considered  in  support  of  foreign 
availability  claims.  Notwithstanding  the 
foregoing,  the  Department  welcomes  the 
submission  at  any  time  of  specific 
information  concerning  the  availability 
of  U.S.  origin  commodities  or  technical 
data  to  proscribed  destinations  so  that 
appropriate  measures  can  be  taken  to 
make  U.S.  controls  more  effective. 

[h]  Availability-in-facL  Only  non-U.S. 
origin  commodities  or  technical  data 
that  are  available-in-fact  to  the 
proscribed  countries  will  be  considered 
in  establishing  foreign  availability. 

(c)  Standards  of  comparison  for 
commodities.  All  of  the  following  tests 
must  be  met  in  determining  the 
comparability  and  quantitative 
sufficiency  of  U.S.  and  non-U.S.  origin 
commodities: 

(1)  Comparable  quality.  U.S.  and  non- 
U.S.  origin  commodities  must  be 
substantially  similar  in:  (i)  Function;  (ii) 
technological  approach:  (iii) 
performance  thresholds;  (iv) 
maintainability  and  service  life  or  any 
other  attributes  relevant  to  the  purposes 
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for  which  controls  were  placed  on  that 
commodity. 

(2)  Sufficient  quantity.  For  all 
submissions,  comparable  non-U.S.  origin 
commodities  must  be  available-in-fact  to 
the  proscribed  countries  in  quantities 
sufficient  to  satisfy  their  needs  so  that 
U.S.  exports  would  not  make  a 
significant  contribution  to  the  military 
potential  of  such  countries. 

(d)  Standards  of  Comparison  for 
Technical  Data.  Non-U.S.  origin 
technical  data  submitted  as  evidence  of 
foreign  availability  must  meet  the 
following  standards  of  comparison  as  to 
comparable  quality: 

(1)  Non-U.S.  origin  technical  data  is  or 
can  be  used  or  adapted  for  use  in  ways 
and  with  results  similar  to  those  of  its 
U.S.  counterparts:  and 

(2)  End  products  of  the  use  of  non-U.S. 
origin  technical  data  are  substantially 
similar  to  end  products  resulting  from 
the  use  of  its  U.S.  counterparts. 

(e)  Evidence.  The  Department  of 
Commerce  may  consider  evidence  from 
any  source  in  determining  foreign 
availability.  A  claim  of  foreign 
availability  for  an  item  supported  by 
reasonable  evidence  shall  be  accepted 
tinless  contradicted  by  reliable  evidence 
available  to  the  Department.  To  the 
extent  consistent  with  the  national 
security  and  foreign  policy  interests  of 
the  United  States  and  with  the 
protection  of  proprietary  information, 
the  Department  of  Commerce  will 
inform  the  claimant  of  information 
contradicting  the  representations  and 
supporting  information  where  such 
evidence  is  the  basis  for  a  negative 
determination  of  foreign  availability. 
The  Department  of  Commerce  will 
normally  rely  upon  its  own  and  other 
governmental  sources  for  evidence 
bearing  on  the  needs  of  proscribed 
countries  and  will  determine  whether 
the  denial  of  a  license  or  continuation  of 
controls  would  be  ineffective  in 
achieving  the  national  seciirity  purposes 
of  the  controls. 

f  391.4    Procmhires. 

(a)  Claims  Associated  with  License 
Applications.  (1)  Assessments  of  foreign 
availability  for  items  included  in  a 
validated  license  application  (or  request 
for  reexport  authorization)  will  be 
initiated  only  when  all  the  following 
conditions  are  met: 

(i)  A  license  has  been  denied  based 
only  on  national  security  grounds,  and 

(ii)  An  FAS  is  received  no  later  than 
go  days  from  the  date  of  the  license 
denial. 

(2)  If  a  complete  FAS  has  been 
submitted  prior  to  the  Kcense  denial,  the 
applicant  will  be  notified  that  an 
assessment  of  foreign  availability  has 


been  initiated  at  the  time  of  license 
denial.  The  Department  of  Commerce 
will  seek  to  complete  its  evaluation  of 
the  claim  within  90  days  of  the  date  of 
denial. 

(3)  If  an  incomplete  FAS  was 
submitted,  the  applicant  will  be 
informed  that  a  foreign  availability 
assessment  will  be  initiated  upon  the 
Department's  receipt  of  a  timely  and 
complete  FAS.  The  Department  of 
Conunerce  will  seek  to  complete  its 
evaluation  of  the  claim  within  90  days  of 
the  submission  of  a  completed  FAS. 

(4)  Formal  notice  of  both  positive  and 
negative  determinations  will  be 
published  in  the  Federal  Register  within 
thirty  days  of  their  completion,  to  the 
extent  consistent  with  U.S.  national 
security  and  foreign  policy  interests  and 
with  the  protection  of  proprietary 
information.  Such  notice  will  include  a 
description  of  the  relevant  item  and  the 
results  (positive  or  negative)  of  the 
evaluation.  Information  permitting  the 
identification  of  the  claimant  will  not 
appear  in  the  notice.  Except  as  provided 
in  paragraph  (c)(5)  of  this  section,  if  a 
positive  determination  is  made,  a 
validated  license  will  be  forwarded  to 
the  applicant;  if  a  positive  determination 
is  not  made,  to  the  extent  consistent 
with  the  U.S.  national  security  and 
foreign  poKcy  interests,  a  negative 
foreign  availability  determination  notice 
will  inform  the  applicant  of  the  reasons 
for  denial. 

(5)  Despite  a  positive  determination  of 
foreign  availability,  the  Secretary  of 
Commerce,  in  consultation  with  the 
Secretary  of  Defense,  may  determine 
that  approval  of  a  validated  license 
would  be  detrimental  to  national 
security.  In  such  cases,  no  approval  will 
occur,  and  the  applicant  will  be  so 
informed.  The  Department  shall  publish 
that  determination  in  the  Federal 
Register  with  a  concise  statement  of  its 
basis.  Negotiations  provided  in  S  391.6 
will  then  be  pursued. 

(6)  In  cases  where  a  positive 
determination  of  foreign  availability  has 
been  made  and  a  validated  license 
issued,  the  Office  of  Foreign  Availability 
will  decide  whether  to  initiate  a  foreign 
availability  assessment  to  determine 
whether  national  security  controls 
should  be  maintained  on  such  items. 

(b)  Review  of  Decontrol  Submissions. 
(1)  The  Office  of  Foreign  Availability 
will  collect  and  evaluate  all  foreign 
availability  information  for  decontrol 
purposes  and  initiate  appropriate 
assessments.  Such  assessments  will 
refer  to  generic  equipment  categories  or 
characteristics  or  will  propose  changes 
to  the  Conunodity  Control  List. 
Standards  outlined  in  §  391.3  of  this  part 
shall  be  use  to  make  the  assessments. 


When  appropriate,  preliminary  findings 
will  be  forwarded  to  the  Department  of 
Defense,  other  relevant  U.S. 
Government  agencies,  and/or  the 
Department  of  Commerce's  Technical 
Advisory  Committee  (TACs)  for  review 
and  comment.  Notice  of  both  positive 
and  negative  foreign  availability 
findings  will  be  published  in  the  Federal 
Register  within  diirty  days  of  their 
completion  to  the  extent  consistent  with 
U.S.  national  security  and  foreign  policy 
interests  and  with  the  protection  of 
proprietary  information.  Except  as 
provided  in  paragraphs  b(l)  through  (5) 
of  this  section,  in  cases  where  the 
Department  of  Commerce  determines 
the  existence  of  foreign  availability, 
action  ot  decontrol  the  relevant 
conunodities  or  technical  data  will  be 
taken  and  notice  of  such  action  will  be 
published  in  the  Federal  Register. 

(2)  Information  used  to  arrive  at  final 
determinations  may  come  from  any 
source.  Government  or  non-Government, 
deemed  appropriate  by  the  Department 
of  Conunerce. 

(3)  In  cases  where  a  decontrol 
submission  consists  of  a  TAC 
certification,  the  Department  will  seek 
to  complete  its  evaluation  within  90 
days. 

(4)  Despite  positive  foreign 
availability  determinations,  the 
President  may  determine  that  decontrol 
would  be  detrimental  to  the  national 
security.  In  such  cases,  no  decontrol  will 
occur. 

(5)  Where  such  a  determination  has 
been  made,  the  Department  will  publish 
that  determination  in  the  Federal 
Register  with  a  concise  statement  of  its 
basis  and  the  estimated  economic 
impact  of  the  decision.  In  addition, 
negotiations  will  be  initiated  to 
eliminate  sources  of  foreign  availabihty 
on  such  items  pursuant  to  §  391.6  of  this 
part. 

(6)  When  the  Department  of 
Commerce  determines  that  conditions 
under  which  a  positive  determination  of 
foreign  availability  were  made  have 
changed  so  as  to  cast  doubt  on  the 
continued  existence  of  foreign 
availability,  a  review  of  the  original 
decontrol  action  will  be  undertaken. 

(7)  If  foreign  availabihty  is  determined 
no  longer  to  exist,  controls  may  be  re- 
imposed.  Appropriate  notice  will  be 
published  in  the  Federal  Reg;ister. 

§  391.5    Appeals. 

Appeals  of  negative  foreign 
availability  determinations  must  be 
received  by  the  Office  of  the  Assistant 
Secretary  for  Trade  Administration, 
International  Trade  Administration,  14th 
Street  and  Pennsylvania  Ave.  NW., 


52916        Federal  Register  /.  Vol.  50.  No.  249  /  Friday.  December  27.  1985  /  Rules  and  Regulations 


Room  3898B.  U.S.  Department  of 
Commerce,  Washington.  DC  20230  no 
later  than  45  days  after  the  date 
appearing  on  the  negative  foreign 
availability  assessment  notice.  Appeals 
will  be  conducted  according  to 
standards  and  procedures  outlined  in  15 
CFR  Part  389.  A  decision  to  deny  a 
license  or  continue  controls 
notwithstanding  a  determination  of 
foreign  availability  shall  not  be  subject 
to  appeal. 

§  391.6    Negotiations  to  end  foreign 
availaMUty. 

In  any  case  in  which  national  security 
export  controls  are  maintained 
notwithstanding  foreign  availability, 
negotiations  will  be  actively  pursued 
with  the  governments  of  the  appropriate 
foreign  countries  for  the  purpose  of 
eliminating  such  availability.  If  such 
negotiations  have  not  resulted  in  the 
elimination  of  foreign  availability  within 
6  months  of  the  publication  of  the 
finding  of  foreign  availability  in  the 
Federal  Register,  the  item  in  question 
will  be  removed  from  the  Commodity 
Control  List.  The  President  may  extend 
this  6  month  period  for  an  additional  12 
months  if  he  certifies  to  the  Congress 
that  the  negotiations  are  progressing  and 
that  the  absence  of  the  export  control 
involved  would  be  detrimental  to  the 
national  security. 

Dated:  December  23. 1985. 
lames  K.  Pont. 

Acting  Director.  Office  of  Foreign 

A  vailability. 

jFR  Doc.  85-30M9  Filed  12-24-85;  8:57  ami 

BIUJMG  CODE  3510-OT-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

IReleaseNo.  SAB-601 

Staff  Accounting  Bulletin  No.  60; 
Financial  Guarantees;  Accounting  for 
and  Disclosure 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Publication  of  Staff  Accounting 

Bulletin. 


SUMMARY:  The  interpretations  in  this 
Staff  Accounting  Bulletin  express 
certain  views  of  the  staff  regarding 
accounting  for  and  disclosure  of  certain 
financial  guarantees. 
date:  December  20, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Salva  or  Jeremiah  J. 
Harrington.  Office  of  the  Chief 
Accountant  {202-272-2130).  or  Howard 


P.  Hodges,  Jr.,  Division  of  Corporation 
Finance  (202-272-2553).  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 

statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  Securities  Laws. 

|obn  Wheeler.         ■ 

Secretary. 
December  20. 1985. 

PART  211-{AMENDED1 

Accordingly,  Part  211  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  Staff  Accounting  Bulletin  No. 
60  to  the  table  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  60 

The  staff  hereby  adds  Section  J  to 
Topic  11  of  the  staff  accounting  bulletin 
series.  Section  J  discusses  the  staffs 
views  regarding  disclosures  by  issuers 
of  certain  financial  guarantees. 

Topic  11:  Miscellaneous  Disclosure 


/.  Financial  guarantees 

Facts:  Insurance  companies  and  other 
financial  institutions  have  been  issuing 
guarantees  of  the  debts  of  municipalities 
and  other  entities  at  an  increasing  rate 
during  recent  years.  '  Typically  the 
issuer  of  debt  pays  a  fee  to  obtain  an 
enhancement  of  the  credit  rating 
attached  to  its  debt- with  a 
corresponding  decrease  in  the  interest 
rate  it  must  offer.  In  return  for  the  fee, 
guarantors  promise  to  make  payment  of 
interest  and  principal,  either  as  they 
become  due  under  terms  of  the  debt 
instrument  or  on  an  accelerated  basis,  if 
the  issuer  of  the  debt  is  unable  to  pay. 

The  fee  is  generally  a  negotiated 
portion  of  the  interest  savings  attributed 
to  the  guarantee^  and  is  not  necessarily 


"...  Outstunding  guurantoes  (of  hII  lypes| 
bncked  by  banks  and  insurance  companies  have 
increased  from  S161  billion  in  19B0  lo  more  than 
$437  billion  in  19M  . . ."  according  lo  "Bests' 
Review-Property/Casualty  Edition"  in  an  October 
1985  article  entitled  "Financial  Guarantees:  Too  Mot 
to  Handle". 

-At  limes,  the  guarantees  are  purchased  by 
persons  attempting  to  resell  large  blocks  of  debt 
securities  in  Ihe  secondary  market. 

'"Usually,  the  msurer  and  issuer  split  the 
difference  between  the  insured  rale  interest  and  Ihe 
interest  that  would  be  paid  without  Ihe  insurance: 
the  isurer's  portion  is  its  'premium'  ".  according  to 
the  article  from  Bests'  Review  cited^bove. 


related  to  the  risk  undertaken.* 
Guarantors,  of  course,  may  attempt  to 
underwrite  only  risks  where  potential 
loss  is  deemed  to  be  remote.  However, 
the  confidence  level  in  predictions  of 
any  entity's  future  financial  condition 
decreases  as  the  number  of  future  years 
involved  increases.  Some  issues  of 
guaranteed  debt  have  maturities  that 
exceed  thirty  years. 

In  mid-1985  the  Emerging  Issues  Task 
Force  ("EITF")  of  the  Financial 
Accounting  Standards  Board  ("FASB") 
addressed  the  following  two  issues: 

— When  the  guarantor  should  recognize    . 
the  fees  in  income,  and 

— Whether  the  guarantor  should 
recognize  a  liability  for  the 
obligation  under  guarantee. 

On  June  27.  the  members  of  the  EITF 
reached  a  consensus  that  the  guarantor 
should: 

— Recognize  fee  income  over  the 

guarantee  period. 
— Disclose  the  guarantee  by  footnote  if 

material. 
— Perform  an  ongoing  assessment  of  the 

probability  of  loss  to  determine  if  a 

liability  and  a  loss  should  be 

recognized  under  FASB  Statement 

No.  5  "Accounting  for 

Contingencies",  and 
— Recognize  direct  costs  associated  with 

the  guarantee  in  a  manner  relative 

to  the  fee  income. 

Registrants  have  raised  questions 
about  the  applicability  of  the  EITF 
consensus  to  insurance  companies. 

Question  1:  Does  the  staff  believe  that 
the  June  1985  consensus  of  the  EITF 
regarding  accounting  for  and  disclosure 
about  loan  guarantees  applies  to  all 
registrants?  * 

Interpretive  Response:  The  staff 
believes  that  the  consensus  of  the  EITF 
should  be  applied  by  all  registrants 
where  the  aggregate  amounts 
guaranteed  are  material  to  consolidated 
equity  or  where  there  is  a  material  effect 
on  results  of  operations  before  income 
taxes  and  realized  gains  or  losses  on 
investments. 

Question  2:  What  kind  of  disclosure 
does  the  staff  expect? 


*  According  to  an  article  in  the  Octot>er  9. 1985 
edition  of  Forbes  entitled  "Spores  of  disaster": 
"Since  no  acturial  table  can  forecast  the  future 
course  of  economic  events,  it  is  impossible  to 
predict  with  any  reliability  what  the  long-term 
soundness  of  any  investment  will  be.  Thus,  there  Is 
no  possible  way  to  price  accurately  the  risk  of  the 
guarantee  itself.  As  a  result,  pricing  is  based  not  on 
risk  to  the  guarantor  (the  normal  arrangement  for 
insurance  underwriting)  but  on  how  much  in 
interest  charges  the  borrower  saves  by  floating 
paper  with  a  guarantee  attached  to  it." 
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Interpretive  Response:  The  staff 
believes  that  the  disclosure  should  cover 
matters  such  as  the  following: 

— A  general  description  of  the  type  of 
obligations  guaranteed  (e.g. 
corporate,  municipal  general 
obligation,  industrial  revenue,  etc.), 
the  relative  amount  and  range  of 
maturity  dates  of  each,  and  the 
degree  of  risk  involved. 

— The  amount  of  exposure  with  respect 
to  the  debts  of  others  guaranteed  at 
the  date  of  each  balance  sheet 
presented  including  a  discussion  of 
how  the  participation  by  other 
parties  and  other  factors  that  may 
reduce  exposure  are  treated  in 
determining  the  amount  reported. 

— ^The  manner  in  which  the  registrant 
recognizes  revenue  with  respect  to 
the  guarantees. 

— The  amount  of  unearned  premiums  as 
of  the  date  of  each  balance  sheet. 

— Whether  the  registrant  provides  a 
reserve  for  losses  by  charges 
against  income  and,  if  so,  the  basis 
for  the  reserve  and  its  amount  at 
each  balance  sheet  date. 

— Any  other  information  that  may  be 
necessary  to  adequately  describe 
the  nature  and  extent  of  the 
obligations  guaranteed  and  the 
degree  of  risk  related  to  the 
guarantees. 

|FR  Doc.  85-30701  Filed  12-26-65;  8:45  am] 

BILUNG  COOE  MIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  436  and  442 

[Docket  No.  85N-0301] 

Antibiotic  Drugs;  Ceftazidime 
Pentahydrate  for  Infection 

Correction 

In  PR  Doc.  85-28039  beginning  on  page 
48396  in  the  issue  of  Monday,  November 
25, 1985,  make  the  following  corrections: 

1.  On  page  48399,  in  the  middle 
column,  in  S  436.360(c)(3).  in  the  second 
line  under  the  formula,  "X",  should  read 
"X". 

2.  On  page  48402,  in  S  442.216(b){6)(iv). 
in  the  formula  at  the  bottom  of  the  first 
column,  "Pp",  should  read  "P,". 

BH  UNG  COOE  1S0S-01-H 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  Part  1401 

Fee  Schedule  and  Office  Address 
Changes 

agency:  Federal  Mediation  and 
Conciliation  Service.  ^ 

action:  Final  rule. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  is  revising  the 
schedule  of  fees  the  Service  charges  for 
services  provided  to  the  public  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552).  FMCS  in  increasing  its  fees 
for  the  search  and  retrieval  of  public 
documents,  and  establishing  a  fee 
schedule  for  the  use  of  computer  and 
programming  time.  The  purpose  of  these 
fees  is  to  allow  FMCS  to  recover 
administrative  expenses  caused  by 
requests  for  information  given  current 
personnel  and  machine  costs.The 
Service  is  also  updating  the  names  and 
addresses  of  the  various  offices  within 
the  agency  responsible  for  Freedom  of 
Information  Act  related  activities.  These 
charges  are  significant  enough  so  that 
the  entire  Freedom  of  Information  Act 
regulation  is  being  republished,  as 
amended. 

EFFECTIVE  DATE:  February  7, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Daniel  P.  Dozier,  Counsel.  (202)  653- 
5305. 

SUPPLEMENTARY  INFORMATION:  FMCS 

has  not  changed  its  fees  or  published 
office  and  address  changes  since  1979. 
The  Agency  must  increase  its  fees  to 
cover  the  costs  incurred  by  Freedom  of 
Information  Act  requests.  This  change 
reflects  the  actual  costs  associated  with 
document  retrieval  reproduction  given 
actual  computer,  clerical  and 
administrative  costs.  These  fees  are 
established  to  meet  the  actual  and 
overhead  costs  associated  with  their 
retrieval  and  production.  Address  and 
o^ice  changes  are  necessary  due  to  such 
changes  occurring  within  the  Agency. 

List  of  Subjects  in  29  CFR  Part  1401 

Freedom  of  Information. 

PART  1401— [AMENDED] 

1.  The  authority  citation  for  Part  1401 
is  revised  to  read  as  follows: 

Authority:  Sec.  202.  61  Stat.  153.  as 
amended;  29  U.SC.  712:  5  U.S.C  552. 

2.  Part  1401  is  amended  by  revising 
Subpart  B  to  read  as  follows: 


Subpart  8 — Production  or  Oisctoaurt  of 
Information 

Sec. 

1401.20  Purpose  and  scope. 

1401.21  Information  policy. 

1401.22  Partial  disclosure  of  records. 

1401 .23  Preparation  of  new  records. 

1401 .24  Notices  of  dispute  are  public. 

1401.30  Applicability  of  procedure. 

1401.31  Filing  a  request  for  records. 

1401.32  Logging  of  written  requests. 

1401.33  Description  of  information 
requested.  < 

1401.34  Time  for  processing  requests. 

1401.35  Appeals  from  denials  of  request. 

1401.36  Fees — Duplication  cost  and  seardi. 

1401.37  Annual  report. 

Subpart  B— Production  or  Disclosure 
of  Information 

S  1401.20    Purpose  and  scope. 

This  subpart  contains  the  regulations 
of  the  Federal  Mediation  and 
Conciliation  Service  providing  for  public 
access  to  information  from  records  of 
the  Service.  These  regidations 
implement  the  Freedom  of  Information 
Act,  5  U.S.C.  55Z  and  the  policy  of  the 
FMCS  to  disseminate  information  on 
matters  of  interest  to  the  public  and  to 
disclose  on  request  information 
contained  in  agency  records  insofar  as 
is  compatible  with  the  discharge  of  its 
responsibilities  and  the  principle  of 
confidentiality  and  neutrality  of  dispute 
resolution  by  third  party  neutrals. 

§1401.21     Information  policy. 

(a)  Except  for  matters  specifically 
excluded  by  subsection  552(b)  of  Title  S, 
United  States  Code,  matters  covered  by 
the  Privacy  Act  or  other  applicable 
statutes,  all  documents  and  records 
maintained  by  this  agency  or  in  its 
custody  shall  be  available  to  the  public 
upon  request  filed  in  accordance  with 
these  regulations.  To  the  extent 
permitted  by  other  laws,  the  Service 
also  will  make  available  records  which 
it  is  authorized  to  withhold  imder  5 
U.S.C.  552(b)  whenever  it  determines 
that  such  disclosure  is  in  the  public 
interest. 

(b)  Any  document  released  for 
inspection  imder  the  provisions  of  this 
part  may  be  manually  copied  by  the 
requesting  party.  The  Service  shall 
provide  facilities  for  copying  such 
documents  at  reasonable  times  during 
normal  working  hours  so  long  as  it  does 
not  interfere  with  the  efficient  operation 
of  the  agency. 

(c)  The  Service  will  also  publish  and 
maintain  a  current  index,  revised 
quarterly,  providing  identifying 
information  for  the  public  as  to 
statements  of  policy  and  interpretation 
adopted  by  the  agency  and  still  in  force 
but  not  published  by  the  Federal 
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Register,  and  administrative  staff 
manuals  and  instructions  to  staff  that 
affect  the  public.  The  Service  will  also 
maintain  on  Hie  all  material  published  in 
the  Service  in  the  Federal  Register  and 
currently  in  effect. 

(d)  Records  or  documents  prepared  by 
the  Service  for  routine  public 
distribution,  e.g..  pamphlets,  speeches, 
and  educational  or  training  materials, 
will  be  furnished  upon  request  to  the 
Office  of  Information,  Federal  Mediation 
and  Conciliation  Service.  2100  K  Street, 
NW.,  Washington,  DC  20427,  as  long  as 
the  supply  lasts.  The  provisions  of 

§  1401.36  (fees)  is  not  applicable  to  such 
requests  except  when  the  supply  of  such 
material  is  exhausted  and  it  is  necessary 
to  reproduce  individual  copies  upon 
specific  request. 

(e)  All  existing  FMCS  records  are 
subject  to  routine  destruction  according 
to  standard  record  retention  schedules. 

§1401.22    Partial  disclosure  Of  rMords. 

If  a  record  contains  both  disclosable 
and  nondisclosable  information,  the 
nondisclosable  information  will  be 
deleted  and  the  remaining  record  will  be 
disclosed  unless  the  two  are  so 
inextricably  intertwined  that  it  is  not 
feasible  to  separate  them  or  release  of 
the  disclosable  information  would 
compromise  or  impinge  upon  the 
nondisclosable  portion  of  the  record. 

§  1401.23    Preparation  of  new  records. 

(a)  Freedom  of  Information  Act  and 
the  provisions  of  this  part  apply  only  to 
existing  records  that  are  reasonably 
described  in  a  request  filed  with  the 
Federal  Mediation  and  Conciliation 
Service  pursuant  to  the. procedures 
established  in  §§  1401.31—1401.36. 

(b)  The  Director  may,  in  his  or  her 
discretion,  prepare  new  records  in  order 
to  respond  to  a  request  for  information 
when  he  or  she  concludes  that  it  is  in 
the  public  interest  and  promotes  the 
objectives  of  the  Labor-Management 
Relations  Act.  1947.  as  amended. 

§  1401.24    Notice  of  dispute  are  public. 

Written  notices  of  disputes  received 
by  the  Service  pursuant  to  sections 
8(d)(3).  8(d)(A).  8(g)  and  9(c)(1)  of  the 
Labor-Management  Relations  Act,  1947, 
as  amended,  or  pursuant  to  29  Code  of 
Federal  Regulations  1425.2,  are  not 
exempt  from  disclosure.  Parties  at 
interest  have  the  right  to  receive 
certified  copies  of  any  such  notice  oi 
dispute  upon  written  request.  Requests 
for  copies  of  notices  should  be 
submitted  to  FMCS,  Notice  Processing 
Unit,  2100  k  Street.  NW..  Washington, 
DC  20^27.  .  .  , 


§  1401.30    ApplicabiUty  of  procedures. 

Requests  for  inspection  or  copying  of 
information  from  records  in  the  custody 
of  the  FMCS  which  are  reasonably 
identifiable  and  available  under  the 
provisions  of  this  part  shall  be  made  and 
acted  upon  as  provided  in  the  following 
sections  of  this  subpart.  The  prescribed 
procedure  shall  be  followed  in  all  cases 
where  access  is  sought  to  official 
records  pursuant  to  the  provisions  of  the 
Freedom  of  Information  Act,  except  with 
respect  to  records  for  which  a  less 
formal  disclosure  procedure  is  provided 
specifically  in  this  part. 

§1401.31    Filing  a  request  for  records. 

(a)  Any  person  who  desires  to  inspect 
or  copy  any  record  covered  by  this  part 
shall  submit  a  written  request  to  that 
effect  to  the  Legal  Services  Office, 
FMCS,  2100  K  Street.  NW.,  Washington. 
DC  20427.  (202)  653-5305. 

(b)  The  Legal  Services  Office  will 
determine  what  o^ice  or  division  within 
FMCS  is  custodian  of  the  records.  The 
Office  will  then  send  the  request  to  the 
appropriate  FMCS  office  or  division  as 
provided  in  §  1401.32(b)  below.  : 

§  1 40 1 .32    Liogging  of  written  requests. 

(a)  All  requests  for  records  should  be 
clearly  and  prominently  identified  as  a 
request  for  information  under  the 
Freedom  of  Information  Act,  and  if 
submitted  by  mail  or  otherwise 
submitted  in  an  envelope  or  other  cover, 
should  be  clearly  and  prominently 
identified  as  such  on  the  envelope  or 
other  cover. 

(b)  Upon  receipt  of  a  request  for 
records  from  the  FMCS  Legal  Services 
Office,  the  FMCS  office  or  division 
responding  to  the  request  shall  enter  it 
in  a  public  log.  The  log  shall  state  the 
date  and  time  received,  the  name  and 
address  of  person  making  the  request, 
the  nature  of  the  records  requested,  the 
action  taken  on  the  request,  the  date  of 
the  determination  letter  sent  pursuant  to 
§  1401.34  (b)  and  (d),  the  date(s)  any 
records  are  subsequently  furnished,  the 
number  of  staff  hours  and  grade  levels 
of  persons  who  spent  time  responding  to 
the  request,  and  the  payment  requested 
and  received. 

§  1 40 1 .33    Description  of  Information 
requested. 

(a)  Each  request  should  reasonably 
describe  the  records  being  sought,  in  a 
way  that  they  can  be  identified  and 
located.  A  request  should  include  all 
pertinent  details  that  will  help  identify 
the  records  sought. 

(b)  If  the  description  is  insufficient, 
the  officer  processing  the  request  will  so 
notify  the  person  making  the  request 
and  imiicale  the  additional  information 


needed.  Every  reasonable  effort  shall  be 
made  to  assist  in  the  identification  and 
location  of  the  records  sought. 

§1401.34    Time  for  processing  requests. 

(a)  All  time  limitations  established 
pursuant  to  ttris  section  shall  begin  as  of 
the  time  at  which  a  request  for  records 
is  logged  in  by  the  officer  or  employee 
processing  the  request  pursuant  to 

§  1401.32(b).  An  oral  request  for 
recordsd  shall  not  begin  any  time 
requirement.  A  written  request  for 
records  sent  to  an  office  or  division  of 
FMCS  other  than  the  one  having 
authority  to  grant  or  deny  access  to  the 
records  shall  be  redirected  to  the 
appropriate  office  for  processing,  and 
the  time  shall  begin  upon  its  being 
logged  in  there  in  accordance  with 
§  1401.32(b). 

(b)  The  officer  or  employee  passing 
upon  the  request  for  records  shall, 
within  ten  (10)  working  days  following 
receipt  of  the  request,  respond  in  writing 
to  the  requester,  determining  whether,  or 
the  extent  to  which,  the  Agency  shall 
comply  with  the  request. 

(1)  If  all  of  the  recprds  requested  have 
been  located  and  a  final  determination 
has  been  made  with  respect  to 
disclosure  of  all  the  records  requested, 
the  response  shall  so  state. 

(2)  If  all  of  the  records  have  not  been 
located  or  a  final  determination  has  not 
been  made  with  respect  to  disclosure  of 
all  records  requested,  the  response  shall- 
state  the  extent  to  which  the  records 
involved  will  be  disclosed  pursuant  to 
the  rules  established  in  this  part. 

(3)  If  the  request  is  expected  to         *  ' 
involve  an  assessed  fee  in  excess  of     "!' 
$50.00.  the  response  shall  specify  or     • 
estimate  the  fee  involved  and  shall 
require  prepayment  before  the  records 
are  made  available. 

(4)  Whenever  possible,  the  response 
relating  to  a  request  for  records  that 
involves  a  fee  of  leSs  than  $50.00,  shall 
be  accompanied  by  the  requested 
records.  Where  this  is  not  possible,  the 
records  shall  be  forwarded  as  soon  as 
possible  thereafter,  consistent  with 
other  obligations  of  the  Agency. 

(c)  In  the  following  circumstances,  the 
time  for  passing  upon  the  request  may 
be  extended  for  up  to  an  additional  10 
working  days  by  written  notice  to  the 
person  making  the  request,  setting  forth . 
the  reasons  for  such  extension  and  the 
time  within  which  a  determination  is 
expected  to  be  made^  .     , 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  the  field 
facilities  or  other  establishments  that   ' 
are  separate  from  the  office-processing 
the  request:  -  -  ... 


BEST  COPY  AVAILABLE 
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(2)  The  need  to  search  for,  collect  and 
appropriately  examine  a  voluminous 
amount  of  records  which  are  demanded 
in  a  single  request;  or 

|3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  Agency  having 
substantial  subject  matter  interest  < 
therein. 

(b)  If  any  request  for  records  is  denied 
in  whole  or  in  part,  the  response 
required  by  paragraph  (b)  of  this  section 
shall  notify  the  requester  of  the  denial. 
Such  denial  shall  specify  the  reason 
therefor  and  also  advise  that  the  denial 
may  be  appealed  to  the  Office  of  Deputy 
Director  of  the  Agency  as  specifled  iii 
§  1401.35. 

§1401.35    Appeals  from  denials  of  request 

(a)  Whenever  any  request  for  records 
is  denied,  a  written  appeal  may  be  Tiled 
with  the  Deputy  Director,  FMCS,  2100  K 
Street,  NW.,  Washington,  DC  20427, 
within  30  days  after  requester  receives 
notification  that  the  request  has  been 
denied  or  after  the  requester  receives 
any  records  being  made  available,  in  the 
event  of  partial  denial.  The  appeal  shall 
state  the  grounds  for  appeal,  including 
any  supporting  statements  or  arguments. 

(b)  Final  action  on  the  appeal  shall  be 
taken  within  20  working  days  from  the 
time  of  receipt  of  the  appeal.  Where 
novel  and  complicated  questions  have 
been  raised  or  unusual  difficulties  have 
been  encountered,  the  Deputy  Director 
may  extend  the  time  for  fmal  action  up 
to  an  additional  10  days,  depending 
upon  whether  there  had  been  an 
extension  pursuant  to  §  1401.34(c)  at  the 
initial  stage.  In  such  cases,  the  applicant 
shall  be  notiHed  in  writing  of  the 
reasons  for  the  extension  of  time  and 
the  approximate  date  on  which  a  Hnal 
response  will  be  forthcoming. 

(c)  If  on  appeal  the  denial  of  the 
request  for  records  is  upheld  in  whole  or 
in  part,  the  Deputy  Director  shall  notify 
the  applicant  of  the  reasons  therefor, 
and  shall  advise  the  requester  of  the 
provisions  for  judicial  review  under  5 
U.S.C.  552{aJ  (4)  and  (6).      ' 

§  1401.36    Fees — Duplication  cost  and 
•earcti. 

(a)  Unless  waived  in  accordance  with 
paragraph  (d)  of  this  section,  the 
following  schedule  of  fees  shall  be 
imposed  for  the  production  and  copying 
of  any  record  pursuant  to  this  part. 

(1)  Copy  of  records.  Twenty  ($0.20) 
cents  per  copy  per  page. 

(2)  Clerical  searches.  $2.25  for  each 
one-quarter  hour  or  fraction  thereof 
spent  in  excess  of  the  first  quarter-hour 


in  searching  for  or  producing  a 
requested  record  or  otherwise 
processing  the  request,  including  time 
spent  copying  any  record. 

(3)  Nonclerical  searches.  $7.00  for 
each  one-quarter  hour  spent  by 
professional  or  managerial  personnel 
searching  for  or  producing  a  requested 
record  or  otherwise  processing  the 
request,  including  time  spent  copying 
any  record. 

(4)  Computer  time.  $3.00  per  minute  of 
computer  time  expended  for  search  and 
production  programming,  searching,  and 
production  of  any  record.  Computer  time 
expressed  in  fractions  of  minutes  will  be 
rounded  to  the  next  whole  minute. 

(5)  Certification  or  authentication  of 
records.  $2.00  per  certification  or 
authentication. 

(6)  Forwarding  material  to 
destination.  Postage,  insurance,  and 
special  fees  will  be  charged  on  the  basis 
of  actual  costs. 

(b)  Rules  of  construction:  In  providing 
the  foregoing  fee  schedule  pursuant  to 
the  provisions  of  5  U.S.C.  552(4)(a),  it  is 
the  intent  of  this  section  to  apply  29  CFR 
Part  70  and  the  user  charge  statute,  31 
U.S.C.  9701,  to  cover  those  situations 
where  the  Agency  is  performing  for  a 
requester  services  which  are  not 
required  under  the  Freedom  of 
Information  Act. 

(c)  No  fee  shall  be  charged  if  a  record 
requested  is  not  found  or  for  any  record 
that  is  totally  exempt  from  disclosure. 

(d)  The  officer  or  employee  processing 
the' request  for  records  may.  in  his  or  her 
discretion,  waive,  or  reduce  fees 
otherwise  applicable  under  paragraph 
(a)  of  this  section  for  services  in 
producing  and  copying  record 
information  under  the  following 
circumstances: 

(1)  Where  inability  to  pay  is 
demonstrated  and  it  is  clear  that  a 
significant  public  interest  would  be 
served  by  providing  the  service  free  of 
charge. 

(2)  Where  it  is  in  the  public  interest 
because  furnishing  the  information  can 
be  considered  primarily  as  benefiting 
the  general  public. 

(3)  In  making  a  determination  of  the 
broad  public  interest  involved,  the 
officer  shall  weigh  the  Agency  resources 
involved  against  the  likely  benefit  to  the 
public. 

(e)  Payment  of  fees:  Payment  shall  be 
made  by  check  or  money  order  payable 
to  "Federal  Mediation  and  Conciliation 
Service,"  and  shall  be  sent  to  the  Legal 
Services  Offices,  2100  K  Street,  NW., 
Washington.  DC  20427. 

§  1401.37    Annual  report 

The  Office  of  the  Director  shall 
annually,  within  60  days  following  the 


close  of  each  calendar  year,  prepare  a 
report  covering  each  of  the  categories  or 
records  to  be  maintained  in  accordance 
with  5  U.S.C.  552(d)  for  such  calendar 
year  and  shall  forthwith  submit  the 
same  to  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Senate  for  referral  to  the  appropriate 
committees  of  the  Congress. 

Dated:  December  19. 19as. 
Dttane  M.  Buckmaster, 

Deputy  Director.  ; 

[m  Doc.  85-30498  Filed  12-2B-85;  8:45  am|   ' 
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PANAMA  CANAL  COyMISSION 
35CFRPart133 

Tods  f or  Vessalt  hi  Batast 

AOENCV:  Panama  Canal  Commission.    ' 
action:  Final  rale. 

summary:  The  Panama  Canal 
Commission  is  today  approving  changes 
to  revise  its  regulation  in  Title  35,  Code 
of  Federal  Regulations.  §  133.34  whidi 
pertains  to  tolls  for  vessels  in  ballast. 
This  amendment  conforms  the  present 
regulations  to  the  rules  for  measuremeni 
of  vessels  for  the  Panama  Canal 
pursuant  to  S  135.390  of  35  Code  of 
Federal  Regulations. 

EFFECTIVE  DATE:  January  27, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Rhode,  Jr..  Secretary, 

Panama  Canal  Commission,  telephone 

(202)  634-6441  or  Mr.  )ohn  L  Haines,  Jr.. 

General  Counsel,  telephone  in  Balboa 

Heights,  Republic  of  Panama,  011-507- 

52-7511. 

SUPPLEMENTARY  INFORMATKNC  On 

September  6, 1985,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (50  FR  36444)  setting  forth 
changes  to  §  133.34.  Interested  parties 
were  given  the  opportunity  to  submit 
comments  by  October  7, 1985.  During  the 
time  period,  the  agency  received  one 
comment  agreeing  with  the  proposed 
wopding  of  §  133.34;  accordingly,  the 
substantive  changes  hereby  adopted  by 
this  document  are  as  follows: 

The  amendment  of  S  133.34  is 
necessary  to  conform  the  provision  to 
the  "Rules  of  Measurement  of  Vessels" 
for  the  Panama  Canal,  35  CPU  Part  135. 
41  FR  13583  of  March  31, 1976.  Prior  to 
1976,  in  order  for  a  vessel  to  secure  the 
reduced  rate  of  toll  for  vessels  in  ballast 
without  passengers  or  cargo,  the  amount 
of  fuel  a  vessel  could  carry  for  its  own 
consumption  was  125  percent  of  the 
volume  of  its  engine  room  as  measured. 
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The  1976  amendments  to  Rules  for 
Measurement  of  Vessels  made  it 
necessary  to  determine  the  actual 
volume  of  tanks  or  fixed  compartments 
for  the  carriage  of  fuel  which  have  been 
certified  for  the  vessel's  own  use,  as 
provided  in  §  135.390.  "Spaces  available 
for  the  carriage  of  fuel". 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  dated  February  17, 1981  (47  FR 
13193).  The  bases  for  that  determination 
are,  first,  that  the  rule,  when 
implemented,  would  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more  per  year.  Secondly,  the  rule  would 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries  or  local  governmental 
agencies  or  geographic  regions.  Finally, 
the  agency  has  determined  that 
implementation  of  the  rule  would  not 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Further,  the  Commission  has 
determined  that  this  rule  is  not  subject 
to  the  requirements  of  section  603  and 
604  of  TiUe  5.  United  States  Code,  in 
that  its  promulgation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  the 
Administrator  of  the  Commission  so 
certifies  pursuant  to  5  U.S.C.  605(b). 

List  of  Subjects  in  35  CFR  Part  133 

Panama  Canal.  Tolls.  Vessels. 

Accordingly,  35  CFR.  Part  133  is 
amended  as  follows: 

PART  133— TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  Part  133  is 
revised  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C.  3791:  E.0. 12215.  45  FR 
36043. 

2.  Section  133.34  is  revised  to  read  as 
follows: 

9133.34    Toto  tor  vMsate  in  ballast 

In  order  for  a  vessel  to  secure  the 
reduced  rate  of  toll  for  vessels  in  ballast, 
it  may  not  be  carrying  any  passengers  or 
cargo  nor  any  fuel  for  its  own 
consumption  in  a  quantity  which 
exceeds  either — 

(a)  12^  percent  of  the  volume  of  its 
engine  room  as  measured  and  as  shown 
on  its  Panama  Canal  tonnage  certificate: 
or 

(b)  The  spaces  on  the  vessel  which 
are  available  for  the  carriage  of  fuel  (i.e.. 
the  actual  volume  of  tanks  or  fixed 


compartments,  including  settling  tanks, 
used  for  the  storage  of  lubricating  oil  or 
fuel,  which  spaces  cannot  be  used  to 
stow  cargo  or  stores  and  which  have 
been  certified  by  official  marking  to  be 
spaces  for  the  vessel's  own  fuel). 

Dated:  November  22. 1985. 
D.  P.  McAuliffe.  • .         -  • 

Administrator,  Panama  Canal  Commission. 
|FR  Doc.  85-30540  Filed  12-26-85;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PmrX  62 

IA-7-FRL-2944-1;  EPA  Action  lA  1807] 

Approval  arfd  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  State  of  Iowa;  Section 
111(d)  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  The  State  of  Iowa  has 
submitted  its  plan  for  the  control  of 
fluoride  emissions  from  existing 
phosphate  fertilizer  plants,  and  for  the 
control  of  sulfuric  acid  mist  emissions 
from  existing  sulfuric  acid  production 
plants.  This  plan  was  submitted  in 
response  to  Section  111(d)  of  the  Clean 
Air  Act,  which  requires  states  to 
establish  emission  controls  for  existing 
sources  which  would  be  subject  to 
EPA's  new  source  performance 
standards  if  these  sources  were  new 
sources.  This  notice  advises  the  public 
that  EPA  today  takes  final  action  to 
approve  Iowa's  ni(d)  plan. 
EFFECTIVE  DATE:  This  action  will  be 
effective  February  25, 1986,  unless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  will  be  submitted. 
ADDRESSES:  Comments  should  be  sent 
to  Larry  Hacker,  Environmental 
Protection  Agency.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101.  The 
State  submission  is  available  for 
inspection  during  normal  business  hours 
at  the  above  address;  and  at  the  Iowa 
Department  of  Water,  Air  and  Waste 
Management,  900  East  Grand,  Des 
Moines.  Iowa. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Hacker  at  (913)  236-2893.  (FTS) 
757-2883. 

8UPPiCM6NTAIIV  INFORMATION: 

I.  Plan  Requirements 

Section  111  of  the  Clean  Air  Act    '     '• 
provides  authority  for  EPA  to  establish 
standards  of  performance  for  new 


stationary  sources  of  air  pollution. 
Section  111(d)  and  40  CFR  Part  60, 
Subpart  B,  require  that  each  State  adopt 
and  submit  a  plan  for  the  control  of 
designated  pollutants  from  existing 
facilities.  Designated  polliitants  do  not  ' 
include  those  for  which  air  quality 
criteria  have  been  established  or  which 
are  already  listed  under  section  108(a). 
relating  to  development  of  air  quality 
criteria  for  certain  pollutants,  or  section 
112(b)(1)(A),  Hazardous  Air  Pollutants. 
After  promulgation  of  a  standard  of 
performance  for  a  designated  pollutant 
from  an  affected  facility,  EPA  publishes 
an  applicable  emission  control  guideline 
document  and  then  publishes  a  notice  in 
the  Federal  Register  as  to  its 
availabihty.  The  State  must  submit  its  1 
Section  111(d)  plan  within  nine  months  ' 
after  the  final  guideline  notice  of 
availability!  If  there  are  no  such 
designated  facilities  located  within  a 
State,  the  State  is  required  to  submit  a 
letter  of  certification  to  that  effect,  i.e..  a 
negative  declaration. 

The  requirements  for  section  111(d) 
plans  are  contained  in  40  CFR  60.23 
through  60.26.  The  State  is  required  to 
give  proper  notification  and  conduct  at 
least  one  public  hearing.  The  plan  must 
contain  emission  standards  and 
compliance  schedules.  The  emission 
standards  must  be  at  least  as  stringent 
as  those  required  by  the  federal 
standard  with  certain  case-by-case 
exemptions.  The  plan  must  also  include 
an  inventory  of  all  designated  facilities, 
including  emissions  data  for  the 
designated  pollutants.  The  State  must    ; 
demonstrate  that  it  has  adequate  legal  , 
authority  to  carry  out  the  plan  unless 
previously  approved  under  section 
111(d)  or  Section  110  of  the  Act.  For  a 
complete  description  of  the  plan 
requirements,  the  reader  is  referred  to    . 
the  above-meationed  sections  of  the 
Code  of  Federal  Regulations.  Part  62  of  . 
the  CFR  provides  the  procedural 
framework  for  the  submission  of  these 
plans. 

II.  Review  of  tfie  State  Submittal 

On  June  12, 1985.  the  State  of  Iowa 
submitted  the  final  portion  of  its  plan  for 
the  control  of  fiuoride  emissions  from 
existing  phosphate  fertilizer  plants,  and 
for  the  control  of  sulfuric  acid  mist 
emissions  from  existing  sulfuric  acid 
production  plants.  In  previous 
submittals  (discussed  hereinafter),  the  " 
State  had  not  fully  addressed  all  of  the  ' 
requirements  for  a  Section  111(d)  plan.  ' 
State  plans  for  the  control  of  fluoride 
emissions  from  existing  phosphate 
fertilizer  plants  were  due  on  December  ' 
1. 1977.  and  those  for  the  control  of     '  * 
sulfuric  acid  mist  emissions  from    '     ,  ' 
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existing  sulfuric  acid  production  plants 
were  due  on  July  16, 1978.  Iowa's  )une 
12, 1985,  submittal,  in  conjunction  with 
its  previous  submittals,  is  intended  to 
complete  the  requirements  for  the    ' 
State's  111(d)  plan. 

On  February  23, 1978.  the  State  of 
Iowa  submitted  rule  4.3(3)d  for  the 
control  of  sulfuric  acid  production 
plants.  The  effective  date  of  this  rule 
was  June  16, 1972,  and  was  mcluded  in 
the  State's  original  State  Implementation 
Plan  (SIP).  Proper  notice  and  public 
hearings  were  held  prior  to  the  State's 
adoption  and  submittal  of  its  original 
SIP.  The  Slate's  sulfuric  acid  mist 
emission  limit  in  rule  4.3(3)d  is  0.5 
pounds  of  sulfuric  acid  mist  per  ton  of 
acid  produced.  This  is  identical  to  the 
limit  contained  in  EPA's  "Final 
Guideline  Document:  Control  of  Sulfuric 
Acid  Mist  Emissions  from  Existing 
Sulfuric  Acid  Production  Units"  (EPA- 
450/2-77-019). 

On  October  19, 1979,  the  State 
submitted  rule  4.4(10)  for  the  control  of 
fluoride  emissions  from  existing 
phosphate  fertilizer  plants.  This  rule 
became  effective  on  August  .29, 1979, 
after  proper  notice  and  public  hearing. 

The  Administrator  has  determined 
that  fluorides  may  cause  or  contribute  to 
endangerment  of  public  welfare,  but  that 
adverse  effects  on  public  health  have 
not  been  demonstrated.  Emission  limit 
guidance  is  contained  in  EPA's  "Final 
Guideline  Document:  Control  of  Fluoride 
Emissions  from  Existing  Phosphate 
Fertilizer  Plants"  (EPA-450/2-77-005). 

The  State's  fluoride  emission  limits  for 
phosphoric  acid  plants  and  diammonium 
phosphate  plants  are  .04  lbs.  per  ton  and 
.15  lbs.  per  ton,  respectively.  These  limts 
are  less  stringent  than  those  specified  in 
the  guideline:  however,  because  fluoride 
has  been  determined  to  be  a  welfare- 
related  pollutant,  states  have 
considerable  latitude  in  setting  emission 
limits  and  can  balance  the  applicable 
emission  guidelines  against  other  factors 
of  public  concern  (see  40  CFR  60.24(d)). 

The  guideline  document  mentions  that 
a  30-day  average  ambient  ground-level 
fluoride  concentration  of  0.5  micrograms 
per  cubic  meter  has  been  reported  to 
cause  anaccumulation  of  more  than  40 
parts  per  million  fluoride  in  cattle 
forage.  This  concentration  in  their  feed 
represents  a  damage  threshold  for 
cattle. 

The  State  has  provided  a  dispersion 
model  analysis  which  demonstrates  that 
its  fluoride  emission  limit  is  sufficient  to 
keep  ambient  fluoride  concentrations 
below  O.S  micrograms  per  cubic  meter 
(30-day  average).  Therefore,  the 
potential  for  fluoride  accumulation  in 
cattle  forage  will  be  below  the  damage 
threshold. 


On  February  7, 1983,  the  State 
submitted  public  hearing  documentation 
for  the  fluoride  emission  limits  (rule 
4.4(10)),  as  required  by  40  CFR  60.23(f). 
The  February  7  submittal  also  included 
a  demonstration  of  the  State's  legal 
authority  to  implement  and  enforce  the 
plan  as  required  by  40  CFR  60.26. 

All  designated  facilities  in  Iowa  are  in 
compliance  with  the  applicable  emission 
limits  for  the  designated  pollutants. 
Therefore,  the  State's  plan  does  not 
include  compliance  schedules.  However, 
the  State  has  demonstrated  that  it  has 
the  legal  authority  to  implement 
compliance  schedules  for  designated 
facilities  when  necessary. 

The  State's  plan  includes  an  inventory 
of  all  designated  facilities,  including 
emission  data  for  the  designated 
pollutants.  Additional  inventory  data  is 
maintained  on  EPA's  National 
Emissions  Data  System  (NEDS),  which 
is  updated  periodically.  The  State's 
Section  111(d)  emission  inventory  meets 
the  requirements  of  40  CFR  60.25  and  40 
CFR  Part  60,  Appendix  D.  Reporting  and 
recordkeeping  requirements  are 
specified  in  the  State's  compliance  rule. 
Chapter  21,  which  was  previously 
approved  under  Section  110  of  the  Act 
after  adequate  notice  and  public 
hearing. 

On  May  13, 1985,  the  State  submitted 
a  letter  (negative  declaration)  certifying 
that  there  are  no  existing  primary 
aluminum  reduction  plants  in  the  State. 
The  negative  declaration  was  submitted 
in  lieu  of  a  section  lll(d]  plan  for  the 
control  of  fluorides  from  primary 
aluminum  reduction  plants. 

Iowa's  regulations  for  controlling  air 
pollution  were  recodified  on  July  1, 1983. 
The  fluoride  standard,  submitted  as 
4.4(10).  is  now  codified  at  23.4(10).  In 
addition,  the  sulfuric  acid  mist  standard, 
submitted  as  4.3(3)d,  is  now  codified  at 
23.3(3)d.  The  recodification  did  not 
change  any  substantive  requirements, 
but  merely  incorporated  the  new 
numbering  system. 

III.  EPA  Action 

Today's  notice  takes  final  action  to 
approve  the  State  of  Iowa's  Section 
111(d)  plan  for  the  control  of  sulfuric 
acid  mist  emissions  from  existing 
sulfuric  acid  production  plants  and  for 
the  control  of  fluoride  emissions  from 
existing  phosphate  fertilizer  plants.  EPA 
also  takes  final  action  to  approve  the 
State's  negative  declaration  in  lieu  of  a 
Section  111(d)  plan  for  the  control  of 
fluoride  emissions  from  existing  primary 
aluminum  reduction  plants. 

EPA  believes  these  submissions  are 
noncontroversial  and  is  taking  final 
action  to  approve  them  without  prior 
proposal.  The  public  should  be  advised 


that  this  action  will  be  effective  (uMert 
date  60  days  after  publication). 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  5  U.S.C.  605(b).  I  hereby  certify 
that  this  section  111(d)  plan  and 
negative  declaration  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  State* 
Court  of  Appeals  Tor  the  appropriate 
circuit  within  60  days  from  date  of 
publiction.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  307(bM2)). 

list  of  Subjects  in  40  CFR  Part  CZ 

Air  pollution  control,  Fluoride. 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Phosphate,  Aluminum,  Fertilizers,  Paper 
and  paper  products  industry.  Sulfuric 
oxides.  Sulfuric  acid  plants. 

Dated:  Deceinl>er  16, 1985. 
Lee  M.  Thomas, 

Administrator.  ._ 

PART  62— (AMENDED] 

Part  62  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Pari  62  is  amended  by  adding  the 
following  centerheadings  and  sections 
to  Subpart  Q. 

SutipartQ — Iowa 

Plan  for  the  Control  of  Designated  PoOuUnta 
From  Existing  Facilities  (Sectioa  111(d)  Plan) 


Sec. 

62.3850  Identification  of  plan. 

Sulfuric  Acid  MisI  From  Existing  Sulfuric 
Add  Production  Plants 

62.3851  Identification  of  sources. 

Fluoride  Emissions  From  Existing  Pboaphale 
Fertilizer  PlaaU 

62.3852  Identification  of  source. 
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Sec 

Total  Reduced  Sulfuf  Emissions  From 

Existing  Kraft  Pulp  Mills 

62.3853  Idenlification  of  plan — negative 
declaration. 

Fluoride  Emissions  From  Existing  Primary 
Aluminum  Reduction  Plants 

62.3854  Identification  of  plan — negative 
declaration. 

62.3855—62.3868    |Reserved| 

Subpart  Q — Iowa 

Plan  for  the  Control  of  Designated 
Pollutants  From  Existing  Facilities 
(Section  111(d)  Plan) 

§  62.3850    Identification  of  plan. 

(a)  identification  of  plan:  Iowa  Plan 
for  Control  of  Designated  Pollutants 
from  Existing  Facilities  (Section  111(d) 
Plan). 

(b)  The  plan  was  officially  submitted 
as  follows: 

(1)  Control  of  sulfuric  acid  mist  from 
existing  facilities  at  sulfuric  acid 
production  plants,  effective  on  )une  16. 
1971.  having  been  submitted  by  the  State 
on  February  23, 1978.  Additional 
information  was  provided  in  letters  of 
Febiiiary  7. 1983:  May  13. 1985:  and  June 
12. 1985. 

(2)  Control  of  fluoride  emissions  from 
existing  facilities  at  phosphate  fertilizer 
plants,  effective  on  August  29. 1979. 
having  been  submitted  by  the  State  on 
October  19. 1979.  Additional  information 
was  provided  in  letters  of  February  7. 
1983:  May  13. 1985:  and  June  12, 1985. 

(c)  Designated  facilities:  The  plan 
applies  to  existing  facilities  in  the 
following  categories  of  sources: 

(1)  Sulfuric  acid  production  plants. 

(2)  Phosphate  fertilizer  plants. 

Sulfuric  Acid  Mist  From  Existing 
Sulfuric  Add  Production  Plants 

§  62.3851    Identification  of  sources. 
(a)  The  plan  applies  to  existing 
facilities  at  the  following  sulfuric  acid 
production  plants: 

(1)  Agrico  Chemical  Company.  Fort 
Madison.  Iowa 

(2)  Koch  Sulfur  Products  Company, 
Dubuque.  Iowa 

Fluoride  Emissions  From  Existing 
Phosphate  Fertilizer  Plants 

§  62.3852    Identification  of  sources. 

(a)  The  plan  applies  to  existing 
facilities  at  the  following  phosphate 
fertilizer  plants: 

(1)  Agrico  Chemical  Company.  Fort 
Madison.  Iowa. 

(2)  Chevron  Chemical  Company,  Fort 
Madison.  Iowa. 

(3)  Occidental  Chemical  Company. 
Buffalo  Iowa. 


Total  Reduced  Sulfur  Emissions  From 
Existing  Kraft  Pulp  Mills 

§  62.3853    IdcnUfication  of  plan— negative 
declaration. 

Letter  from  Executive  Director  of  Iowa 
Department  of  Environmental  Quality 
submitted  on  February  7. 1983.  certifying 
that  there  are  no  kraft  pulp  mills  in  the 
State  of  Iowa  subject  to  Part  60,  Subpart 
B  of  this  chapter. 

Fluoride  Emissions  From  Existing 
Primary  Aluminum  Reduction  Plants 

S  62.3854    Identification  o(  plan— negative 
declaration. 

Letter  from  the  Iowa  Department  of 
Water,  Air  and  Waste  Management 
submitted  on  May  13. 1985,  certifying 
that  there  are  no  primary  aluminum 
reduction  plants  in  the  State  of  Iowa 
subject  to  Part  60.  Subpart  B  of  this 
Chapter. 

§§  62.3855-«2.3869    I  Reserved  I 

(PR  Doc.  85-30626  Filed  12-26-85:  6:45  am) 
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40CFRPart81  | 
IA-5-FRL-2944-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Designations;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rulemaking. 

summary:  USEPA  approves  the  Stale  of 
Indiana's  modified  request  to  change  the 
Total  Suspended  Particulates  (TSP) 
designation  for  a  portion  of  Dearborn 
County  (Lawrenceburg  Township)  from 
primary  nonattainment  to  secondary 
nonattainment  for  TSP.  The  rest  of  the 
County  will  remain  attainment.  This 
revision  is  based  on  a  request  from  the 
State  of  Indiana  to  redesignate  this  area 
and  on  the  supporting  data  the  State 
submitted. 

EFFECTIVE  DATE:  This  Hnal  rulemaking 
becomes  effective  on  January  27, 1986. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  S. .Dearborn  Street. 
Chicago.  Illinois  60604. 
Indiana  Air  Pollution  Control  Division, 
Indiana  State  Board  of  Health.  1330 
West  Michigan  Street.  Indianapolis. 
Indiana  46206. 


FOR  FURTHER  INFOfWIATION  CONTACT: 

Anne  E.  Tenner,  (312)  886-6036. 
SliPPLEMENATARY  INFORMATION:  Under 

section  107(d)  of  the  Act.  the 
Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  attainment 
status  for  each  area  of  Indiana.  See  40 
CFR  81.315.  These  area  designations 
may  be  revised  whenever  the  data 
warrant. 

The  TSP  designations  for  Dearborn 
County,  Indiana,  as  condified  at  40  CFR 
Part  81.315  (1964).  are: 

Dearborn  County: 

Lawrenceburg  Township:  Primary 
Nonattainment 

Remainder  of  the  County:  Attainment 

On  April  14. 1983.  the  State  of  Indiana 
requested  USEPA  to  revise  the  TSP 
designation  of  Dearborn  County  to  full 
attainment.  On  September  2, 1983. 
USEPA  notified  the  State  of  Indiana  that 
it  had  not  sufficiently  supported  its 
redesignation  request,  and.  therefore,  it 
was  not  approvable.  On  February  16, 
1984,  the  State  submitted  a  revised 
redesignation  request  and  additional 
technical  support.  Additional  technical 
support  was  submitted  to  USEPA  on 
April  13, 1984;  May  16, 1984;  August  31, 
1984;  and  September  20, 1984. 

In  its  February  16, 1984,  submittal, 
Indiana  included  ambient  air  quality 
data  collected  at  one  TSP  monitor  in 
Dearborn  County  during  the  period 
1981-1984  and  a  dispersion  modeling 
analysis. 

In  addition  to  the  monitoring  data 
provided  by  the  State  of  Indiana, 
USEPA  also  considered  TSP  data  from 
another  site  in  the  County.  Although  the 
most  recent  2  years  of  data  show  no 
violations,  this  period  coincides  with  the 
shift  from  daily  to  once  in  6  day 
sampling.  For  example,  at  the 
Lawrenceburg  monitor,  there  were  nine 
exeedances  in  1981  through  the  end  of 
September  when  daily  sampling  was 
done,  while  there  have  been  no 
exceedances  since  November  1981  when 
sampling  was  done  only  every  6th  day.* 

In  its  February  16, 1984.  submittal. 
Indiana  also  included  a  revised 
Climatological  Dispersion  Modeling 
(CDM)  analysis  of  Dearborn  County. 
August  31, 1984,  the  State  submitted 
revised  modeling  reflecting  all  sources 
operating  at  State  Implementation  Plan 
allowable  emissions. 

The  State's  modeling  indicates  that 
the  secondary  24-hour  TSP  standard  is 
not  being  attained  in  Lawrenceburg 
Township.  Although  no  monitored 
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violations  have  b'een  measured  during 
the  last  2  years,  no  valid  reasons  could 
be  cited  for  these  recent  lower  TSP 
concentrations.  This  lead  USEPA  to 
question  whether  TSP  levels  less  than 
the  secondary  NAAQS  will  continue  to 
be  measured  and  whether  the  apparent 
improvement  in  TSP  levels  at  this 
monitor  are  due  to  the  change  is 
sampling  frequency,  rather  than  actual, 
enforceable  control  measures. 

Therefore,  on  March  27. 1985  (50  FR 
12044),  USEPA  proposed  to  disapprove 
the  State  of  Indiana's  request  to 
redesignate  the  area  to  full  attainment. 
However,  it  also  proposed  that,  if  the 
State  requested  during  the  public 
comment  period  that  the  area  be 
redesignated  as  a  secondary 
nonattainment  area,  USEPA  would 
approve  that  request. 

Only  the  State  responded  to  this 
proposal.  On  May  8, 1985,  it  formally 
requested  that  Lawrenceburg  Township 
(Dearborn  County)  be  designated 
secondary  nonattainment  for  TSP.  As  a 
result,  based  on  the  data  submitted  by 
the  State,  USEPA  approves  the 
redesignation  of  Lawrenceburg 
Township  (Dearborn  County)  to 
secondary  nonattainment  for  TSP.  The 
rest  of  the  County  remains  attainment. 
Further  discussion  may  be  found  in  the 
technical  support  document  for  this 
rulemaking  action  which  is  available  at 
USEPAs  Region  V  Office. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  Tiled  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  25, 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Intergovernmental  relations.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  16. 1985. 
Lee  M.  Thomas, 
Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Part  81  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 


Autboritr  42  U.S.C  7401-7M2. 
2.  Section  81.315  is  amended  by 
revising  the  Dearborn  County 


designation  in  the  Indiana  Table  for 
Total  Suspended  Particulates  (TSP)  as 
follows: 


S  81.315    Indiana. 

1 

— •     - 

Designated  area 
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40  CFR  Part  716 

IOPTS-84017A:  FRL-2945-41 

Submission  of  Lists  and  Copies  of 
Health  and  Safety  Studies  on  Vinyl 
Acetate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  adding  vinyl  acetate. 
Chemical  Abstracts  Service  Registry 
number  (CAS)  108-05-4,  to  the  list  of 
chemical  substances  and  mixtures  in  the 
Health  and  Safety  Data  Reporting  Rule. 
40  CFR  Part  716.  Past,  current,  and 
prospective  manufacturers,  importers, 
and  processors  of  vinyl  acetate  are 
required  to  provide  EPA  with  lists  and 
copies  of  unpublished  health  and  safety 
studies  on  this  substance.  The 
information  received  by  the  Agency  will 
be  used  to  support  a  detailed 
assessment  of  the  health  and 
environmental  risks  of  this  substance. 
dates:  In  accordance  with  40  CFR  23.5 
(50  FR  7271),  this  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  eastern  "standard"  time 
on  January  13, 1986.  This  rule  shall 
become  effective  on  February  10, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St., 
SW.,  Washington,  DC  20460,  Toll  free: 
(800-424-9065),  In  Washington,  DC: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 
SUPPUEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  section  8(d)  of  the  Toxic 
Substances  Control  Act  (TSCA,  15 
U.S.C.  2607(d)),  EPA  promulgated  a 
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model  Health  and  Safety  Data  Reporting 
Rule  (40  CFR  Part  716).  The  section  8(d) 
model  rule  requires  manufacturers. 
importers,  and  processors  of  listed 
chemical  substances  and  mixtures 
(henceforth  referred  to  as  substances)  to 
submit  to  EPA  copies  and  lists  of 
unpublished  health  and  safety  studies 
on  the  listed  substances  that  they 
manufacture,  import  or  process.  These 
studies  provide  EPA  with  very  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaldng  under  TSCA  sections  4. 
5,  6,  8,  and  9. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  40  CFR  Part  716.  Also  found 
in  Part  716  are  the  reporting  exemptions. 
Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who.  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process;  or  have 
manufactured,  imported,  or  processed; 
the  listed  substance  must  submit  to  EPA: 

A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to  EPA: 

a.  A  copy  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
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substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date. 

3.  Persons  who.  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  the 
completion  date. 

IL  Summary  of  This  Rule 

EPA  is  adding  vinyl  acetate.  CAS  106- 
05-4.  to  the  list  of  substances  in  40  CFR 
716.17.  By  listing  this  substance  in  the 
section  8(d)  model  rule.  EPA  is  triggering 
the  model  rule's  reporting  requirements 
for  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  this  substance.  The  model 
rule  requires  manufacturers,  importers, 
and  processors  of  listed  substances  to 
submit  data  within  60  days  of  the 
effective  date  of  any  amendment  to  the 
model  rule.  Therefore,  for  this 
substance,  respondents  must  submit 
copies  and  hsts  of  unpublished  health 
and  safety  data  to  EPA  by  April  9, 1986. 
The  health  and  safety  data  must  be  sent 
to:  U.S.  Environmental  Protection 
Agency.  TSCA  8D-1.  P.O.  Box  2060. 
Rockville.  MD  20852. 

This  amendment  to  the  section  8(d) 
model  rule  was  proposed  for  public 
comment  in  the  Federal  Register'of 
August  8. 1985  (50  FR  32095).  Since  EPA 
received  no  comments,  the  final  rule  is 
published  as  proposed.  The  TSCA 
Assistance  Office  has  received  two 
telephone  inquiries  concerning  the  scope 
of  this  rule.  The  callers  questioned 
whether  this  rule  requires  the  reporting 
of  health  and  safety  studies  of  the 
polymers  and  co-polymers  of  vinyl 


acetate.  EPA  responded  that  this  rule 
does  not  require  the  reporting  of  any 
health  and  safety  studies  on  any 
polymers  or  co-polymers  of  vinyl 
acetate.  This  rule  only  covers 
unpublished  health  and  safety  studies  of 
vinyl  acetate.  CAS  No.  108-05-4. 

III.  Agency  Objectives 

Vinyl  acetate  is  a  major  industrial 
chemical.  It  is  prepared  from 
petrochemicals  and  then  polymerized 
and  copolymerized  with  other 
monomers  to  produce  a  wide  variety  of 
plastics  and  resins.  EPA  currently 
estimates  production  of  vinyl  acetate  at 
1.9  billion  pounds  annually.  Polymers 
containing  vinyl  acetate  are  used  in  a 
wide  variety  of  consumer  goods. 

Exposure  to  vinyl  acetate  can  occur 
during  manufacture,  importation  and 
processing  as  well  as  from  residual 
monomers  in  consumer  goods.  In  1978, 
the  National  Institute  for  Occupational 
Safety  and  Health  estimated  that  70.000 
U.S.  workers  were  potentially  exposed 
to  vinyl  acetate.  EPA  has  conducted  a 
preUminary  evaluation  of  the  health  and 
environmental  risks  posed  by  vinyl 
acetate  as  part  of  its  ongoing  chemical 
assessment  activities,  and  has 
determined  that  more  health  and  safety 
information  on  vinyl  acetate  is  needed 
in  order  to  adequately  assess  the  degree 
of  risk  posed  by  this  chemical. 
Therefore,  EPA  has  concluded  that  this 
current  lack  of  health  and  safety  data 
and  the  potential  for  worker  and 
consumer  exposure  to  the  unreacted 
vinyl  acetate  monomer  is  sufficient 
justification  for  this  information- 
gathering  rule.  For  additional 
information  concerning  the  Agency's 
objectives  see  the  proposed  vinyl 
acetate  rule  (50  FR  32095). 

IV.  Economic  Impact 

EPA  estimates  that  the  section  8(d) 
reporting  requirements  for  vinyl  acetate 
will  cost  the  chemical  industry 
approximately  $12,700.  This  cost 
estimate  may  be  higher  than  the  actual 
costs  due  to  relatively  conservative 
assumptions  used  in  the  economic 
analysis  concerning  the  likely  number  of 
respondents  to  the  rule.  Although  EPA 
has  used  the  best  available  data  to 
estimate  the  costs  of  this  rule,  much  of 
this  data  is  not  current.  In  view  of  this. 
EPA's  assumptions  tend  to  overestimate 
rather  than  underestimate  the  reporting 
burden.  The  total  industry  cost  is  broken 
down  as  follows: 


Initial  corporate  review S7.752 

Site  identification 684 

File  search  at  site 1.323 

Title  listing 57 


Photocopying 288 

Managerial  review 2.128 

Onftoing  reporting *?^ 

Total , $12,688 

EPA  calculates  the  cost  per  company 
for  an  initial  submission  of  health  and 
safety  data  at  $1,797. 

V.  Public  Record 

The  following  documents  constitute 
the  public  record  for  this  rule  (docket 
control  number  OPTS-84017A).  All  of 
these  documents  are  available  to  the 
public  in  the  OTS  Reading  Room  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  OTS 
Reading  Room  is  located  at  EPA 
Headquarters,  Rm.  E-107,  401  M  St., 
SW..  Washington,  DC. 

1.  The  proposed  rule. 

2.  The  chemical  hazard  information 
profile  for  vinyl  acetate. 

3.  Criteria  for  a  recommended  , 
standard  for  vinyl  acetate  (NIOSH. 
1978). 

4.  Economic  analysis. 

VI.  Regulatory  Assessment 
Requirements  ": " 

A.  Executive  Order  12291        .      > 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  requires  a 
regulatory  impact  analysis.  The  Agency  ' 
has  determined  that  this  rule  is  not 
"major"  because  it  does  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  EPA  also  anticipates  that  this 
rule  will  not  have  a  significant  effect  on 
competition,  costs,  or  prices. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  a  study  of 
submitters  reporting  under  the  section 
8(dJ  model  rule,  EPA  found  that  only  1  of 
69  submitters  had  less  than  $100  million 
in  sales.  EP.A  does  not  expect  these 
amendments  to  affect  this  distribution. 
Therefore,  in  accordance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  95- 
354),  EPA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Papemork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
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U.S.C.  3501  et  seq.  and  has  assigned 
them  0MB  Control  Number  2070-0004. 

List  of  Subjects  in  40  CFR  PaH  716 

Chemicals.  Health  and  safety, 
Environmental  protection.  Hazardous 
substances.  Recordkeeping  and 
reporting  requirements. 

Dated:  December  20. 1985. 
folin  A.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  716— (AMENDED] 

Therefore,  40  CFR  Part  716  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 

Authority:  15  L'.S.C.  2607(d). 

2.  By  adding  §  716.17(a)(15)  to  read  as 
follows: 

9  7 1 6. 1 7    Substances  and  listed  mixtures 
to  which  ttiis  subpart  appNes. 

(a)  *  *  * 

(15)  As  of  February  10, 1986.  the 
following  chemical  substance  is  added 
to  this  subpart. 

Substance:  Vinyl  acetate 
CAS  Number:  108-05-^ 

•        •        *        •        * 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2070-0004.) 
|FR  Doc.  85-30719  Filed  12-28-85:  8:45  am] 
aaiJNG  cooe  (sco-sa-H 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  No.  HM-188B,  Notice  No.  85-5] 

Transportation  of  Hazardous  Materials 
Between  the  United  States  and  Canada 

AGENCY:  Research  and  Special  I^rograms 
Administration,  DOT. 

ACTION:  Request  for  comments  on 
petition  for  reconsideration. 

summary:  The  Research  and  Special 
Programs  Administration  (RSPA) 
recently  published  amendments  to  the 
Department  of  Transportation's 
Hazardous  Materials  Regulations  (HMR] 
in  order  to  permit  transportation  of 
hazardous  materials  between  ttie  United 
States  and  Canada,  with  certain 
conditions  and  limitations,  in 
accordance  with  the  recently  published 
Canadian  Transport  of  Dangerous 
Goods  Regulations  (TDG  Regulations). 
This  notice  requests  public  comment 
regarding  a  petition  for  reconsideration 


filed  in  connection  with  these 
amendments. 

DATE:  Comments  must  be  received  on  or 
before  March  1, 1986. 
ADDRESS:  Address  comments  to: 
Dockets  Branch,  Office  of  Hazardous 
Materials  Transportation  (DHM-53), 
U.S.  Department  of  Transportation, 
Washington.  D.C.  20590.  Comments 
should  be  submitted,  when  possible,  in 
five  copies.  The  Dockets  Branch  is 
located  in  room  8426  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC.  Office  hours  are  8:30 
A.M.  to  5:00  P.M.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Altemos,  International 
Standards  Coordinator.  Office  of 
Hazardous  Materials  Transportation. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  426-0656. 

SUPPLEMENTARY  INFORMATION!  On 
October  11, 1985,  the  RSPA  published  a 
final  rule  in  the  Federal  Register  under 
Docket  No.  HM-188B  (50  FR  41516) 
which  permitted,  with  certain  conditions 
and  limitations,  the  transport  of 
hazardous  materials  between  Canada 
and  the  United  States  in  conformance 
with  the  TDG  Regulations  recently 
published  by  Transport  Canada.  The 
amendments  to  the  HMR  published  in 
that  final  rule  imposed  no  requirements 
on  persons  offering  or  transporting 
hazardous  materials  and  were  intended 
only  to  grant  relief  to  such  persons  and 
to  facilitate  the  transport  of  hazardous 
materials  between  Canada  and  the 
United  States  by  allowing,  under  certain 
conditions,  hazardous  materials  to  be 
transported  within  the  United  States  in 
conformance  with  the  TDG  Regulations. 

On  November  12, 1985,  the  RSPA 
received  a  petition  for  reconsideration 
of  this  final  rule  filed  in  accordance  with 
the  provisions  of  49  CFR  106.35.  The 
petitioner.  Air  Products  and  Chemicals. 
Inc.  (APCI),  contends  that  the  RSPA's 
failure  to  fully  recognize  the  TDG 
regulations  for  certain  hazardous 
materials  moving  within  the  United 
States  enroute  to  Canada  constitutes  an 
unnecessary  burden  on  United  States 
shippers  and  requested  that  the  final 
rule  be  modified  to  grant  "full 
reciprocity"  to  the  TDG  Regulations  by 
permitting  compliance  with  the  TDG 
Regulations  in  lieu  of  the  provisions  of 
the  HMR  for  the  shipment  to  Canada  of 
hazardous  materials  classed  in 
Divisions  2.3  and  2.4  (i.e.  poison  and 
corrosive  gases,  respectively)  of  the 
TDG  Regulations. 

Although  the  RSPA  questions  how  a 
rulemaking  that  imposes  no 
requirements  can  be  considered  to 


create  an  unnecessary  burden  as  stated 
by  the  petitioner,  in  accordance  with  the 
procedures  regarding  proceedings  on 
petitions  for  reconsideration  the  RSPA 
has  determined  to  act  upon  this  petition 
by  permitting  the  public  the  opportunity 
to  submit  comments  on  the  merits  of  this 
petition.  This  course  of  action  has  been 
selected  because  the  modifications 
sought  by  the  petitioner  would  allow 
conformance  to  the  TDG  Regulations 
considerably  in  excess  of  that  proposed 
in  the  notice  of  proposed  rulemaking. 

Although  the  RSPA  is  not  in  full 
agreement  with  certain  of  the  factual 
statements  in  the  petition,  in  order  to 
afford  potential  conunenters  the 
opportunity  to  consider  the  merits  of  the 
APCI  petition,  the  substantive 
paragraphs  are  quoted  in  the  following: 

Under  the  provisions  of  4B  CFR  ia&3S.  Air 
Products  and  Chemicals,  inc.  (APCI).  wislies 
to  petition  for  reconsideration  of  a  final  raie 
which  appeared  in  the  Federal  Eegiiter  of  11 
October  1985  under  the  above  referenced 
docket  number.  The  fmal  rule  is  very 
burdensome  on  U.S.  shippers  of  poison  gases 
(2.3)  and  corrosive  gases  (2.4)  to  Canada. 

Paragraph  17l.l2a(a)  allows  shipments  of 
hazardous  materials  (dangerous  goods)  which 
or^nate  in  Canada  to  l>e  classed,  packaged, 
marked,  labeled,  placarded,  and  described  on 
a  shipping  paper  in  accordance  with  TDG 
Regulations  with  certain  additional 
requirements.  The  TDG  Regulations  allow 
shipments  to  enter  Canada  if  in  accordance 
with  49  CFR  for  all  hazard  classes  with  the 
exception  of  hazard  classes  2.3  (poison  gases) 
and  2.4  (corrosive  gases).  Paragraph 
171.12a{c)  of  the  final  rule  allows  U.S. 
shippers  to  use  Canadian  Poison  Gas  and 
Corrosive  Gas  labels  and  placards  for 
shipments  enrouie  to  Canada.  The  final  rule 
does  not  allow  the  U.S.  shipper  to  use 
Canadian  package  markings  and  shipping 
paper  descriptioiis  for  gases  in  2J  and  2.4 
classincations.  This  failure  to  authorize 
Canadian  markings  and  documentation 
creates  an  uimecessary  burden  on  U.S. 
shippers  to  Canada  and  creates  the 
possibility  of  conflicting  information  on 
package  markings  and  shipping  papers. 

Two  examples  will  illustrate  this  point: 

1.  Some  compressed  gas  mixtures  are  most 
appropriately  shipped  to  Canada  under 
proper  shipping  name  "Compressed  gases, 
toxic,  n.o.s."  (UN  1955)  which  is  listed  in  both 
the  TDG  regulations  and  IMD  regulations 
(Ml.102)  (sic)  but  which  is  not  listed  in 
172.101.  In  the  U.S.  the  proper  shipping  name 
is  "Compressed  gas,  n.o.s.,  nonflammable 
gas"  (UN  1956).  Under  the  final  rule,  the  U.S. 
shipper  must  comply  with  both  49  CFR  and 
TDG  for  marking  and  shipping  papers.  This 
requires  dual  marking  on  packages  and  dual 
descriptions  on  shipping  papers.  The 
markings  do  not  agree  and  even  worse,  two 
different  UN  identification  numbers  are 
displayed  on  the  package.  Likewise,  shipping 
papers  will  contain  conflicting  information. 

2.  A  compressed  gas  such  as  Silane  also 
illustrates  this  problem.  Under  49  CFR.  i 
is  shipped  as  "Compressed  gas,  n.o.s.. 
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flammable  gas.  UN  1954"  because  silane  is 
not  listed  by  name  in  Table  172.101. 
However.  TDG  lists  Silane  by  name, 
classifies  it  as  2.3  (l^)ison  Gas)  and  shows 
UN  identincalion  number  2203.  Again,  for 
shipments  to  Canada,  package  markings  and 
shipping  papers  will  show  two  proper 
shipping  names  and  two  conflicting 
identification  numbers. 

APCI  believes  thai  171.12a|c].  as  currently 
written,  is  unnecessarily  restrictive  and,  as 
illustrated  above,  creates  confusion.  We  wish 
to  petition  for  an  amendment  to  this  . 
paragraph  which  would  allow  TDG 
classification,  packaging,  marking,  and 
documentation  for  gases  in  the  2.3  and  2.4 
classifications.  We  believe  this  amendment 
to  be  justified  for  the  following  reasons: 

1.  Shipments  from  Canada  to  the  U.S.A.  are 
given  complete  reciprocity.  We  see  no  reason 
why  complete  reciprocity  cannot  be  given  to 
shipments  from  the  U.S.A.  to  Canada. 

2.  As  has  been  mentioned  on  numerous 
occasions,  the  UN  identification  number  is 
the  key  to  the  identification  of  hazardous 
materials  and  the  key  to  the  appropriate 
response  in  the  event  of  an  accident,  spill  or 
leak. 

3.  Conflicting  shipping  names  on  packages 
and  documents  will  undoubtedly  raise 
questions  with  regulatory  authorities  and 
cause  delays  while  explanations  are  sought. 
In  the  event  of  an  accident  or  incident, 
conflicting  information  may  be  a  detriment  to 
safety.  Use  of  one  shipping  name  with  the 
appropriate  identification  number  would 
solve  these  potential  problems. 

In  view  of  the  foregoing.  APCI  believes  that 
paragraph  171.12a(c)  must  be  amended  to 
authorize  use  of  Tt>G  regulations  for 
shipments  of  2.3  and  2.4  gases  from  the 
United  States  to  Canada. 

Comments  are  invited  regarding  the 
desirability  of  amending  §  171.12a(c)  as 
requested  by  APCI.  Information  is  also 
requested  regarding  the  overall 
magnitude  of  the  problems  described  by 
APCI  and  the  seriousness  of  the 
"burdens"  the  present  regulations 
impose. 

(49.  U.S.C.  1803, 1804, 1808:  49  CFR  1.53. 
unless  otherwise  noted) 

Issued  in  Washington.  DC,  on  December  20, 
1985. 
M.  Cynthia  Douglass. 

Administrator,  Research  and  Special 

Programs  Administration. 

(FR  Doc.  85-30692  Filed  12-26-85:  8:45  am) 
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49  CFR  Part  173 

IDocfcet  No.  HM-172B;  Amdt  No.  173-194) 

Cylinder  Retester  Identification 
Procedures;  Delay  of  Effective  Date 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Delay  of  effective  date. 


summary:  RSPA  published  a  final  rule 
in  the  Federal  Register  on  November  6, 
1985.  (50  FR  46054),  under  Docket  HM- 
172B  (FR  Document  85-26499).  The 
amendments  concerned  DOT's  ability  to 
provide  safety  oversight  of  cylinder 
retesting.  and  the  implementation  of 
procedures  and  requirements  to  identify 
persons  who  retest  DOT  cylinders.  The 
final  rule  has  an  effective  date  of 
January  15. 1986.  A  petition  has  been 
received  from  the  Cylinder  Specification 
Committee  of  the  Compressed  Gas 
Association  requesting  that  an 
additional  90  days  be  provided  for  the 
effective  date  of  the  rule  so  that  special 
dies  containing  the  individual  retester's 
identification  number  may  be  obtained 
by  the  companies  involved. 

In  consideration  of  foregoing,  RSPA 
grants  the  petition  and  hereby  extends 
the  effective  date  of  the  final  rule  isued 
under  Docket  HM-172B,  Amendment 
No.  173-194,  to  April  15, 1986. 
EFFECTIVE  DATE:  April  15, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Morris,  Exemptions  and 
Regulations  Termination  Branch, 
Standards  Division,  Office  of  Hazardous 
Materials  Transportation,  Washington, 
DC  20590  (202-426-2075). 

Issued  in  Washington,  DC,  on  December  20, 
1985,  under  authority  delegated  in  49  CFR 
1.53(b). 
M.  Cynthia  Douglass, 

Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc.  85-30691  Filed  12-26-85:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

I  Ex  Parte  No.  387  (Sub-No.  958)1 

Exemption  From  Regulation; 
Shipments  Sut>sequently  Made  Subject 
to  a  Contract  Rate 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule  and  exemption. 

summary:  The  Commission  is  amending 
its  regulations  at  49  CFR  Part  1039  by 
adding  new  section  1039.19,  which 
exempts  the  waiver  of  undercharges  or 
payment  of  reparations  representing  the 
difference  between  tariff  charges  and  a 
subsequent  contract  rate  when:  (1)  A 
railroad  and  shipper  have  agreed  to  a 
contract:  (2)  the  shipment  moved  before 
the  contract  was  filed  with  the 
Commission:  and  (3)  the  contract  was 
subsequently  filed  with  the  Commission 
and  approved  under  49  U.S.C.  10713. 


EFFECTIVE  DATE:  [ahaury  27, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION:  The  text 
of  the  final  rule  follows  as  an  appendix 
to  this  notice. 

Additional  information  is  contained  in 
the  Commission's  full  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to  T.S.  InfoSystems,  Inc.,  Room 
2229,  Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
289-^357  (DC  Metropolitan  area)  or  toll 
free  (800)  424-5403. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  energy 
conservation. 

List  of  Subjects  in  49  CFR  Part  1039       , 

Railroads,  Contracts.  Reparations, 
Undercharges,  Exemptions. 

Authority:  5  U.S.C.  553.  49  U.S.C.  10321, 
10505.  and  10713. 

Decided:  November  20.4985. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Gradison.  Commissioners  Sterrett. 
Andre.  Simmons,  Lamboley  and  Strenio. 
Commissioner  Strenio  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression.  Chairman 
Taylor  dissented  in  part  with  a  separate 
expression.  Commissioner  Simmons 
dissented  in  part  with  a  separate  expression, 
lames  H.  Bayne. 
Secretary. 

Appendix  A 

PART  1039— [AMENDED] 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  49  CFR 
1039  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321. 10505. 10713, 
10762  and  11105;  5  U.S.C.  553. 

2.  Paragraph  1039.2(e]  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  1039.2    Contract  Implementation  date. 

*         *        «         *         * 

(e)  Except  as  provided  in  §  1039.19, 
transportation  or  service  may  not  begin 
under  a  contract  or  an  amendment  to  a 
contract  before  the  filing  date  of  either 
the  contract  or  the  amendment, 
respectively. 

3.  By  adding  new  §  1039.19  to  read  as 
follows: 
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§  1039.19    Transportation  of  shipments 
subsequently  made  subject  to  a  contract 
rate. 

Railroad  transportation  or  service  is 
Hxempt  from  the  requirements  of  49 
LT.S.C.  10761.  11902. 11903.  and  11904  to 
the  extent  that  a  railroad  may  apply  a 
contract  or  amended  contract  rate  rather 
than  an  otherwise  applicable  tariFfrate. 
;ind  accordingly,  pay  reparations  or 
waive  undercharges,  under  the  following 
conditions: 

(a)  A  transportation  contract  under  49 
II.S.C.  10713  has  been  filed  with  the 
Commission  and  has  been  approved  by 
the  Commissiun  or  by  operation  of  law; 
and 

(b)  The  shipment  at  issue  falls  within 
the  terms  of  the  contract;  and 

(c)  The  shipment  was  transported 
before  the  contract  was  approved  but: 

(1)  After  the  contract  was  signed;  or 

(2)  After  the  parties  agreed  on  the  rate 
to  be  charged  and  they  either  agreed  to 


be  bound  by  the  contract  or  intended  the 
movement  to  be  covered  by  it. 

Appendix  B — Parties  Submitting 
Comments 

r 

Railroads  and  Railroad  Associations 

Association  of  American  Railroads. 
Union  Pacific  Railroad  Company. 
Missouri  Pacific  Railroad  Company. 
Chicago  and  North  Western 
Transportation  Company.  Consolidated 
Rail  Corporation,  The  Chessie  System, 
and  Seaboard  System  Railroad,  Inc., 
Norfolk  and  Western  Railway  Company. 
Southern  Railway  Company,  and  The 
Pittsburgh  and  Lake  Erie  Railroad 
Company. 

Ports 

Houston  Port  Bureau,  Inc. 

Shippers  and  Shipper  Associations 

Northwestern  Steel  and  Wire 
Company.  Stupp  Corporation.  Phillips 


Petroleum  Company,  FMC  Corporation, 
Union  Carbide  Corporation. 
International  Minerals  and  Chemical 
Corporation,  Farmland  Industries,  Inc, 
Dow  Chemical  Company,  LTV  Steel 
Company,  Inc.,  Westvaco.  Ralston 
Purina  Company.  Empire-Detroit  Steel 
Division.  American  Bakers  Association. 
American  Furniture  Manufacturers 
Association,  United  States  Steel 
Corporation.  Armco.  Inc..  Western  Coal 
Traffic  League.  The  Committee  on 
Transportation  and  Distribution  of  the 
Society  of  the  Plastics  Industry,  Inc., 
Bethlehem  Steel  Corporation, 
Weyerhaeuser  Company,  Tennessee      , 
Eastman  Company,  and  CF  Industries. 

State  Agencies 

Nebraska  Public  Power  District  and 
Platte  River  Power  Authority.  • 

jFR  Doc.  85-30619  Filed  12-26-85:  a-45amf   ' 
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This  s«ction  oi  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  ttw  adoption  oi  the  firal 
rules. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart352 

Re«fnpk>ynMnt  Rights 

agency:  OHice  of  Personnel 
Management. 

action:  Proposed  rulemaking. 

summary:  The  OfTice  of  Personnel 
Management  is  updating  its  regulations 
to  permit  Federal  agencies  to  grant 
reemployment  rights  to  Senior  Executive 
Service  Employees  who  take  other 
civilian  employment  under  certain 
circumstances.  The  proposed  regulations 
would  make  the  reemployment  of  SES 
employees  comparable  to  the  existing 
rights  of  other  civilian  employees. 

COMMENT  date:  February  25. 1986. 

ADDRESS:  Send  or  deliver  written 
comments  to  Richard  B.  Post,  Associate 
Director  for  Staffing.  OfTice  of  Personnel 
Management.  Room  6F08. 1900  E  Street. 
NW..  Washington,  DC.  20415. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Schultz.  202-632-«817. 

SUPPLEMENTARY  INFORMATION:  Title  5  of 
the  Code  of  Federal  Regulations.  Part 
352,  permits  a  Federal  agency  to  grant 
reemployment  rights  to  nontemporary 
Federal  employees  in  both  the 
.competitive  and  excepted  service  under 
terms  and  conditions  specified  by  law 
when  they  accept  special  assignments  or 
other  hard  to  fill  positions  outside  their 
agenices.  These  regulations  predate  the 
establishment  of  the  SES  in  1979  (see  5 
U.S.C.  3131]  and  therefore  have  no 
reference  to  SES  employees.  This 
document  updates  these  regulations  to 
bring  SES  employees  within  the 
coverage  of  Part  352. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  deHned  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  ecooomic  impact  on  a 
substantial  number  of  nnall  entities, 
including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions. 

list  of  Subjects  in  5  CFR  Part  352 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management. 
Coostance  Homer. 

Director. 

Accordingly,  the  OfGce  of  Personnel 

Management  is  proposing  to  amend  Part 
352  of  Title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  352— REEMPLOYMENT  RIGHTS 

1.  The  authority  citation  for  Part  352  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  3101  note,  3131  et  seq. 
3302:  E.0. 10577,  3  CFR  1954-1958  Comp..  p. 
218. 

2.  Section  352.204  is  amended  by 
redesignating  paragraph  (a)(2)  as  (a)(3). 
adding  a  new  paragraph  (a](2],  and 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§352.204    Basic  eligibility  for 
reemployment  rights. 

(a)  *  *  *         c 

(2)  An  employee  serving  under  a 
career  appointment  in  the  Senior 
Executive  Service  (SES):  or 

***** 

(b)  *  *  * 

(1)  An  employee  who  is  serving  a 
probationary  or  trial  period  under  an 
appointment  to  a  position  in  the 
excepted  or  competitive  service  or  the 
SES. 
***** 

3.  Section  352.205a  is  revised  to  read 
as  follows:         i  ■ . 

S  352.205a    Auttwrity  to  return  employee 
to  his  or  her  former  or  euccessor  agency. 

The  transfer  of  an  employee  with  a 
grant  of  reemployment  rights  under  this 
subpart  authorizes  the  return  of  the 
employee  to  his  or  her  former  or 
successor  agency  without  regard  to 
Parts  351, 752,  or  771  of  this  chapter 
when  the  employee  is  reemployed  in  his 
or  her  former  or  successor  agency — 

(a)  Without  a  break  in  service  of  1 
workday  or  more  in  a  position  at  the 


same  or  higher  grade  in  the  same 
occupational  Held  and  geographical  area 
as  the  position  he  or  she  last  held  in  the 
former  or  successor  agency;  and 

(b)  At  not  less  than  the  rate  of  pay  he 
or  she  would  have  been  receiving  in  the 
position  last  held  in  the  former  or 
successor  agency  if  he  or  she  had  not 
been  transferred. 

4.  Section  i  352.205b  is  added  to  read 
an  follows: 

3S2.205b    Authority  to  return  as  SES 
employee  to  hi*  or  Iter  former  or  successor 
agency. 

The  transfer  of  a  career  SES  appointee 
with  a  grant  c4  reempioyment  rights 
under  this  subpart  authorizes  the  return, 
of  the  employee  to  his  or  her  former  or 
successor  agency  when  the  employee  is 
reemployed  in  his  or  her  former  or 
successor  agency — 

(a)  Without  a  break  in  service  of  1 
workday  or  more  in  any  position  in  the 
SES  for  which  the  employee  is  qualified 
and 

(b)  At  not  less  that  the  SES  pay  level 
at  which  the  employee  was  being  paid 
immediately  before  his  or  her  transfer. 

5.  Section  352.208  is  amended  by 
revising  paragraph  (a);  redesignating 
paragraphs  (c)  and  (d)  as  (d)  and  (e), 
respectively;  and  adding  a  new  ? 
paragraph  (c)  to  read  as  follows: 

§  352.208    Agency's  obligation  to 
reemploy. 

(a)  Employee's  right  to  reemployment. 
An  employee  is  entitled  to  be 
reemployed  by  the  reemploying  agency 
as  promptly  as  possible  but  not  more      : 
than  30  calendar  days  after  receipt  of 
his  application.  Except  as  provided  in 
paragraph  (c),  the  employee  is  entitled 
to  reemployment  in  the  occupational 
field  and  at  the  same  grade  or  level  and 
in  the  same  geographical  area  as  the 
position  which  the  employee  last  held  in 
that  agency.  If  the  reemployment  would 
cause  the  separation  or  demotion  of 
another  employee,  the  applicant  shall 
then  be  considered  an  employee  for  the 
purpose  of  applying  the  reduction-in-     .; 
force  regulations  (5  CFR  Part  351)  to 
determine  to  what,  if  any.  position,  he  or 
she  is  entitled. 
*        *        *        *      ,*.,,-- 

(c)  Reemployment  in  SES.  When  the  - 
employee's  right  is  to  a  position  in  the 
SES,  reemployment  or  return  may  be  to 

■         I 
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any  position  in  the  SES  for  which  the 

employee  is  quaUfied. 

*        *        *        *        « 

6.  Section  352.305  is  revised  to  read  as 
follows: 

§352.305    EiigibHtty  f or  dctoH. 

An  employee,  including  a  person 
serving  under  a  career  appointment  in 
the  Senior  Executive  Service  (SES),  is 
eligible  to  be  detailed  to  an  international 
organization  with  the  rights  provided  for 
in,  and  in  accordance  with,  section  3343 
of  title  5,  United  States  Code,  and  this 
subpart. 

7.  Section  352.307  is  amended  by  ' 

).  redesignating  paragraphs  (c),  (d),  and  (e) 
as  (d),  (e),  and  (f),  respectively,  and 
adding  a  new  paraghraph  (c)  to  read  as 
follows:  :.       , 

§352.307    Ehgiblllty  for  transfer 

•  *  *  «  * 

(c)  A  person  serving  under  a 
noncareer.  limited  emergency,  or  Fimited 
term  appointment  in  the  SES. 

«        •        *        *        * 

8.  Section  352.311  is  revised  to  read  as 
follows: 

§352^11    Rccmployinent 

(a)  A  transferred  employee  is  entitled 
to  be  reemployed  in  his  or  her  former 
position  or  one  of  like  seniority,  status, 
and  pay  within  30  days  of  his  or  her 
application  for  reemployment  if  he  or 
she  meets  the  following  conditions: 

(1)  He  or  she  is  separated,  either 
voluntarily  or  involuntarily,  within  his 
or  her  term  of  employment  with  an 
international  organization;  and 

(2)  He  or  she  applies  for 
reemployment  to  his  or  her  former 
agency  or  its  successor  no  later  than  90 
days  after  his  or  her  separation. 

(b)  When  an  employee's  right  is  to  a 
position  in  the  SES,  reemployment  or 
return  may  be  to  any  position  in  the  SES 
for  which  the  employee  is  qualified.  The 
employee  shall  be  returned  at  not  less 
than  the  SES  pay  level  at  which  the 
employee  was  being  paid  immediately 
before  his  or  her  transfer. 

9.  In  §  352.405,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  352.405    Resumption  of  Federal  services. 

(a)  Pay  increase.  Except  for  an 
employee  whose  right  is  to  a  position  in 
the  Senior  Executive  Service  (SES).  an 
officer  who  is  reemployed  in  the  Federal 
position  which  he  or  she  left  or  one  of 
like  seniority,  status,  and  pay  within  90 
days  of  his  or  her  separation  from  the 
agency  following  a  term  of  employment, 
is  entitled  to  the  rate  of  basic  pay  to 
which  he/she  would  have  been  entitled 
had  he  or  she  remained  in  the  Federal 


service.  When  the  employee's  right  is  to 
a  position  in  the  SES,  this  subpart 
authorizes  reemployment  to  any 
position  in  the  SES  for  which  the 
employee  is  qualified  at  not  less  than 
the  SES  pay  level  at  which  the  employee 
was  being  paid  immediately  before  his 
or  her  transfer. 

10.  Sectipn  352.502  is  amended  by 
redesignating  paragraphs  (bj  and  (c)  as 
(c)  and  (d),  respectively,  and  by  adding 
a  new  paragraph  (bj  to  read  as  follows: 

§352.502    Coverage.  '^' 

(b)  A  person  serving  under  a  career 
appointment  in  the  Senior  Executive 
Service  (SES). 

***** 

11.  Section  352.504  is  revised  to  read 
as  follows: 

§352.504    Bask:  entitlement 

Subject  to  the  conditions  speciFied  in 
this  subpart,  an  employee  who  is 
appointed  to  a  position  under  authority 
of  section  233(d)  or  section  625(b)  of  the 
Act  is  entitled,  on  termination  of  that 
appointment  for  any  reason  other  than 
his  or  her  own  misconduct  or 
delinquency,  to  be  reinstated  in  his  or 
her  former  position  or  in  one  of  like 
seniority,  status,  and  pay  in  the  same 
agency.  When  the  employee's  right  is  to 
a  position  in  the  SES,  reinstatement  may 
be  to  any  position  in  the  SES  for  which 
the  employee  is  qualiHed.  The  employee 
shall  be  returned  at  not  less  than  the 
SES  pay  level  at  which  the  employee 
was  being  paid  immediately  before  his 
or  her  transfer.  If  the  functions  with 
which  the  employee's  former  position 
was  identified  have  been  transferred  to 
another  agency,  the  employee's  right  to 
reinstatement  is  in  the  gaining  agency. 

12.  Section  352.703  is  amended  by 
revising  the  introductory  texts  to 
paragraph  (a)  and  adding  paragraph 
(a)(3)  to  read  as  follows: 

§  352.703    Basic  erttltlement  to     ' 
reemployment  rfglits  on  leaving  Federal 
employment 

(a)  Employees  entitled.  The  following 
employees  of  the  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  and 
the  Indian  Health  Service  and  the  Public 
Health  Service  of  the  Department  of 
Health  and  Human  Services,  are  granted 
reemployment  rights  subject  to  the 
condition  of  this  subpart,  to  the  Bureau 
of  Indian  Affairs,  the  Indian  Health 
Service,  or  the  Public  Health  Service,  as 
appropriate,  if  they  leave  their  Federal 
Employment  to  be  employed,  with  no 
break  in  service  following  separation 
from  their  agency,  by  an  Indian  tribal 
organization  to  work  in  a  funcation  of 


their  respective  agency  contracted  under 
the  Indian  Self-Determination  Act  to  be 
performed  by  that  tribal  organization: 

***** 

(3)  An  employee  serving  under  a 
career  appointment  in  the  Senior 
Executive  Service  (SES)  who  is  not 
serving  a  probationary  period. 

«         •        «        •        * 

13.  Section  352.706  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  and 
(f)  respectively;  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 


§352.706    Agency  I 
reemployment  appHcatkm. 

***** 

(d)  Reemployment  to  an  SES  position. 
When  the  employee's  right  is  to  a 
position  in  the  SES,  reemployment  or 
return  may  be  to  any  position  in  the  SES 
for  which  the  employee  is  qualified.  The 
employee  shall  be  returned  at  not  less 
than  the  SES  pay  level  at  which  the 
employee  was  being  paid  immediately 
before  his  or  her  transfer. 
•        *        *        •        • 

[FR  Doc.  B5-30677  Filed  12-26-K;  &-45  ain| 
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DEPARTMEMT  OF  AGRICULTURE 

Anifnsi  wtd  Ptent  Hssltti  hnpeclkM 
Service 

7CFR  Part  301 

(Docket  No.  SS-SM) 

Africanized  Honey  Be^  Removal  of 
Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Domestic  Quarantine  Notices 
by  removing  the  "Africanized  Honey 
Bee"  regulations.  These  regulations 
quarantine  a  portion  of  Kem  County  in 
California  because  of  the  Africanized 
honey  bee,  and  restrict  the  insferstate 
movement  of  bees  of  the  genus  Apis  (in 
any  life  stage)  and  certain  other 
regulated  articles  from  the  quarantined 
portion  of  Kem  County.  It  appears  that 
bees  in  the  quarantied  area  no  longer  a 
threat  to  other  bees,  and  that  the 
regulations  are  no  longer  necessary. 
DATES:  Written  comments  concerning 
this  proposal  must  be  received  on  or 
before  January  27, 1986. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director.  Regulatory  Coordination  Staff, 
APHIS.  USDA.  Room  728.  Federal 
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Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-386.  Written 
comments  received  may  be  inspected  at 
Room  728,  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m..  Monday  ■ 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

B.  Glen  Lee,  Assistant  Director  of  the 
National  Program  Planning  Staff  in 
charge  of  the  Survey  and  Emergency 
Response  Staff,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  611.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,  301-436-6365. 
SUFPLEMCNTARV  MF0RMAT10N:  A 

document  published  in  the  Federal 
Register  on  August  20, 1985  (50  FR 
35507-35512]  set  forth  an  interim  rule 
amending  the  Domestic  Quarantine 
Notice  in  7  CFR  Part  301  by  adding 
"Africanized  Honey  Bee"  regulations  (7 
CFR  301.94  et  seq.;  referred  to  below  as 
the  regulations).  The  regulations 
quarantine  a  portion  of  Kern  County  in 
California  because  of  the  Africanized 
honey  been  and  restrict  the  interstate 
movement  of  the  following  articles  from 
the  quarantined  portion  of  Kem  County: 

(a)  Bees  of  the  genus  Apis,  in  any  life 
stage: 

(b)  Fresh  or  hxizen  bee  sperm: 

(c)  Equipment,  and  shipping  and 
storage  containers  that  have  been  used 
at  an  apiary; 

(d)  Unporcessed  comb; 

(e)  Vehicles  that  have  been  used  to 
carry  regulated  articles  other  than  fresh 
or  frozen  bee  sperm;  and 

(f)  Any  other  product,  article,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  paragraphs 
(a)  through  (e)  of  this  section,  when  it  is 
determined  by  an  inspector  that  it 
present  a  risk  of  spread  of  the 
Africanized  honey  bee  and  the  person  in 
possession  therof  has  actual  notice  that 
the  product,  article,  or  means  of 
coveyance  is  subject  to  the  restrictions 
of  this  subpart. 

The  following  portion  of  Kem  County 
is  designated  as  a  quarantined  area: 

That  portion  of  the  county  tieginning  at  a 
point  where  Graces  Highway  intersects 
Corcoran  Road;  then  west  along  an  imaginary 
line  from  said  point  to  the  northwest  comer 
of  sec.  14.  T.  25  S..  R.  19  E.;  then  south  along 
an  imaginary  line  from  said  comer  to  the 
southwest  comer  of  sec.  35.  T.  28  S.,  R.  19  E.: 
then  east  from  said  comer  along  an 
imaginary  line  to  its  intersection  with 
Seventh  Standard  Road:  then  east  along  said 
road  to  the  southwest  comer  of  sec  31.  T.  28 
S..  R.  23  E:  the  north  from  said  comer  alaong 
an  imaginary  line  to  its  intersection  with 
Graces  Highway;  then  west  along  said 
highway  to  the  point  of  beginning. 


Ahicanized  honey  bees  are  very 
difHcult  to  manage.  Due  to  their 
nervousness,  aggressiveness,  and 
defensiveness.  theya  re  a  danger  to 
humans  and  animals.  They  also  have  a 
much  greater  tendench  to  swarm  then 
other  bees  and  often  abscond  without 
leaving  any  bees  in  the  colony.  The 
difficulty  in  managing  Africanized 
honey  bees  and  their  tendency  to 
abscond  result  in  severe  decreases  in 
pollination  services.  This  can  severely 
damage  important  agricultural 
commodities  that  depend  upon 
pollination  by  bees  for  production. 
These  agricidtrual  commodities  include 
forage  crops,  fruits,  vegetables,  oil  crops, 
and  fiber  crops. 

It  now  appears  that  there  is  no  longer 
a  need  to  regulate  the  interstate 
movement  of  bees  of  the  genue  Apis  or 
other  articles  because  of  the  Africanized 
honey  bee.  Based  on  surveys  conducted 
by  the  Department  and  the  California 
Department  of  Food  and  Agriculture  it 
has  been  determined  that  all  honey  bees 
in  the  quarantined  area  with  a  high 
probability  of  Africanization  have  been 
destroyed.  The  surveys  also  establish 
that  the  probability  of  finding  honey 
bees  with  Africanized  characteristics  is 
continually  decreasing.  It  further 
appears  that  any  remaining  honey  bees 
in  the  quarantined  area  that  could  still 
cause  a  degree  of  Africanization  have 
intermixed  with  other  nonAfricanized 
honey  bees  and  have  sufficiently  lost 
the  characteristics  of  Africaniied  honey 
bees  so  as  not  to  be  a  threat  to  other 
bees. 

Under  the  circumstances  referred  to 
above,  this  document  proposes  to 
remove  the  regulations. 

The  document  of  August  20  which 
established  the  regulations,  indicated 
that  comments  would  be  accepted  for  a 
60-day  period,  which  ended  October  21, 
1985. 

Two  comments  were  received.  One 
commenter  expressed  support  for  the 
regulations.  The  other  commenter 
asserted  that  the  interstate  movement  of 
regulated  articles  should  be  restricted 
from  all  of  Kem  County,  and  further 
asserted  that  bees  moving  interestate 
from  California  should  be  required  to  be 
accompanied  by  a  document  stating  the 
county  of  origin  of  the  bees.  Since  this 
document  proposes  to  remove  the 
regulations,  no  changes  in  the 
regulations  have  been  considered  based 
on  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 


complied  by  the  Department,  it  has  been 
determined  that  this  proposed'rule 
would  have  an  effect  on  the  economy  of 
less  thann  100  million  dollars;  would  not 
cause  a  major  increase  in-costs  or  price 
for  consumer,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  proposed  rule  effects  the 
enterstate  movement  of  regulated 
articles  from  a  portion  of  Kem  County  in 
Califomia.  The  regulated  articles  that 
are  affected  by  this  proposed  mie 
represent  significantly  less  than  1 
percent  of  such  articles  in  the  United 
States.  ^ 

Under  these  chteumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V) 
Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507  et  seq). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodites.  Plant 
diseases.  Plant  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation.  Africanized  Honey  Bee. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  it  is  proposed  to  amend  7 
CFR  Part  301  by  removing  "Subpart — 
Africanized  Honey  Bee"  (§§  301.94- 
301.94-9) 

Authority:  7  U.S.C.  ISOdd.  150ee.  ISOff.  161. 
162,  and  164-167:  7  CFR  2.17.  2.51  and 
371.2(c). 
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Done  at  Washington.  DC  this  20(h  day  of 
December  1985. 

Wilham  F.  Helms. 

Acting  Deputy  Administrator,  Plant 

Protection  and  Quarantine,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  85-30583  Filed  12-26-85;  8:45  am) 

BILUMG  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  SS-2»-AOI 

Airworttilness  Directives;  Mooney 
Models  M20  and  M20A  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Extension  of  NPRM  comment 
period. 

summary:  This  action  extends  the 

comment  period  of  the  subject  NPRM 

which  provides  for  inspections  and 

proof  load  testing  of  the  wooden 

primacy  structure  Mooney  Models  M20 

and  M20A  airplanes  to  preclude 

structural  failure. 

dates:  Extends  comment  period  of 

Docket  No.  8&-CE-29-AD  to  February 

14. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Garry  D.  Sills.  Aerospace  Engineer, 
Airplane  Certification  Branch.  ASW- 
150.  Federal  Aviation  Administration. 
Post  Office  Box  1689.  Fort  Worth.  Texas 
76101;  Telephone  (817)  877-2073. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

issued  an  NPRM  on  August  26. 1985. 
applicable  to  Mooney  Models  M20A  and 
M20  Airplanes  was  published  in  the 
Federal  Register  on  September  4. 1985 
(50  FR  35830).  The  comment  period 
closed  December  9. 1985.  This  Notice 
would  require  inspections  and  proof 
load  testing  of  the  wooden  primary 
structure  to  preclude  structural  failure. 

Subsequent  to  the  closing  date  for 
comments  on  this  NPRM.  a  request  was 
received  from  the  Aircraft  Owners  and 
Pilots  Association  to  extend  the 
comment  period  to  allow  additional  time 
to  comment  on  the  proposed  rule. 

The  FAA  believes  it  is  in  the  public 
interest  to  reopen  and  extend  the 
comment  period  in  order  to  allow  any 
comments  deemed  necessary.  This 
document  involves  only  an  extension  of 
a  comment  period  for  a  proposed 
regulation.  Therefore.  I  certify  that  this 
action  (1)  is  not  a  major  rule  under  the 
provisions  of  Executive  Order  12291.  (2) 
is  not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034:  February  26, 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  regulatory  evaluation  has  not  been 
prepared  for  this  action  as  the 
anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  39 

Air  Transportation.  Aviation  safety. 
Aircraft.  Safety. 

Adoption  of  Amendment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  by 
revising  the  effective  date  of  the 
comment  period  for  Docket  No.  85-CE- 
29-AO  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  49  U  S.C.  1354(a).  1421  and  1423: 
49  U  S.C.  106(g]  (Revised,  Pub.  L  97-^49, 
(anuary  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new  date 
for  comment: 

Dates:  Comments  must  be  received  on 
or  before  February  14. 1986. 

Issued  in  Kansas  City.  Missouri,  on 
December  18. 1985. 

Edwin  S.  Harris. 

Director,  Central  Region. 

[FR  Doc.  85-30547  Filed  12-26-85;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

I  Airspace  Docket  No.  8S-ASO-27I 

Proposed  Alteration  of  Control  Zone, 
Anniston,  AL 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
reduce  the  size  of  the  Anniston, 
Alabama,  control  zone  arrival 
extension.  The  arrival  extension,  as 
presently  described,  was  predicated 
upon  an  instrument  approach  procedure 
which  was  based  on  the  Anniston  radio 
beacon.  The  radio  beacon  was 
decommissioned  several  months  ago 
due  to  on-airport  construction  and  the 
associated  instrument  approach 
procedure  was  cancelled.  While  an 
arrival  extension  is  still  required  for 
another  existing  instrument  approach 
procedure,  it  requires  much  less 
airspace.  Thus,  the  floor  of  controlled 
airspace  in  an  area  southwest  of  the 


airport  may  be  raised  from  the  surface 
to  700  feet  above  the  surface.  In 
addition,  the  present  description  of  the 
control  zone  contains  a  provision  which 
permits  use  of  the  FAA's  Notice  to 
Airmen  (NOT AM)  system  to  publicize 
the  effective  days  and  hours  of  the 
control  zone.  As  the  Anniston  Flight 
Service  Station,  which  is  located  on  the 
airport,  operates  on  a  full-time  basis. 
this  NOT  AM  provision  is  no  longer 
required  and  will  be  removed  from  the 
control  zone  description. 

DATES:  Comments  must  be  received  on 
or  before:  February  10. 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration  Manager. 
Airspace  and  Procedures  Branch.  ASO- 
530,  P.O.  Box  20636,  AtlanU.  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 
Room  652.  3400  Norman  Berry  Drive. 
East  Point,  Georgia  30344.  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORIIATKHI  CONTACT: 

Donald  Ross.  Supervisor.  Airspace 
Section.  Airspace  and  Procedures 
Branch,  Air  TraRic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320:  telephone: 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  data,  views  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory  . 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-27."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
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for  examination  in  the  O^ice  of  the 
Regional  Counsel.  Room  652.  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344.  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  Hied  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636.  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure.  .  . 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  that  will  greatly  reduce  the  size 
of  the  arrival  extension  associated  with 
the  Anniston,  Alabama,  control  zone. 
The  geographical  coordinates  of  the 
airport  will  be  corrected  in  this  action  as 
those  presently  listed  are  slightly  in 
error.  In  addition,  the  provision  which 
permits  changes  in  hours  of  operation  of 
the  control  zone  by  NOT  AM  will  be 
removed  from  the  description.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  published  in  FAA 
Order  7400.6A  dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  tat  this  rule,  when  promulgated, 
will  not  have  a  signiRcant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexbility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Control 
zone. 


The  Proposed  Amendment 
PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulation  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.&C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983)  (14 
CFR  11.65):  49  CFR  1.47. 

571.171    [Amended) 

2.  By  amending  §  71.171  as  follows: 
Anniston,  AL — (Revised] 

Within  a  5-inile  radius  of  Anniston- 
Calhoun  County  Airport  (lat.  33°35'17'  N.. 
long.  85*51 '29'  W.);  within  2  miles  each  side 
of  the  Anniston  southwest  localizer  course, 
extending  from  the  5-mile  radius  zone  to  the 
LOM. 

Issued  in  East  Point.  Georgia,  on  Oecemlier 
17, 1985. 

William  H.  Polkid. 

Deputy  Director,  Southern  Region. 

(FR  Doc.  85-30545  Filed  12-26-85;  8:45  am) 

BILUNG  CODE  4*10-t>-« 


14  CFR  Part  71  .        . 

(Airspace  Docket  No.  S5-ASO-2t] 

Proposed  Alteration  of  Transition 
Area,  Lawrencet>urg,  TN   * 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  Lawrenceburg,  Tennessee,  transition 
area  by  revising  the  coordinates  of  the 
airport  and  reducing  the  size  of  the 
associated  transition  area  arrival 
extension.  The  coordinates  of  the  airport 
are  inaccurate  and  this  action  will 
correct  the  error.  The  Lawrenceburg 
radio  beacon,  which  was  previously 
located  1.4  miles  north  of  the  airport, 
has  been  relocated  to  a  on-airport  site. 
This  relocation  required  a  change  in  the 
instrument  approach  procedures  which, 
in  turn,  permits  a  reduction  in  the  size  of 
the  transition  area  arrival  extension. 
Thus,  the  floor  of  controlled  airspace 
north  and  northwest  of  the  airport,  may 
be  raised  from  700  to  1.200  feet  above 
the  surface. 

DATES:  Comments  must  be  received  on 
or  before:  February  10, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch.  ASO- 


530  P.O.  Box  20636.  Atlanta.  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Room  852.  3400  Norman  Berry  Drive. 
East  Point.  Georgia  30344,  telephone: 
(404)  763-7646. 

RM  FURTHER  INTORMATION  CONTACT 

Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320;  telephone: 
(404)  783-7646. 

SUPPLEMENTARY  information:  i'^'-' 

Comments  Invited  -       '"^ 

Interested  parties  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall, 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  85-ASO-28. '  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of 
Regional  Counsel,  Room  652,  3400 
IMorman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division  ,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
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notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  appliqation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  which  will  correct  the 
geographical  coordinates  of 
Lawrenceburg  Municipal  Airport  and 
raise  the  floor  of  controlled  airspace 
north  and  northwest  to  the  airport  from 
700  to  1.200  feet  above  the  surface. 
Section  71181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Order  74O0.eA  dated  January  2. 
1985. 

The  FAA  has  detemined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  it, 
therefore,  (ij  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  docs  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  unde  the 
criteria  of  the  Regulatory  Flexibility  AcL 

List  of  Subiects  in  14  CFR  Fart  71 

Aviation  safety,  Airspace,  Transition 
areas. 

The  Proposed  Amandment 

PART  71-{AyEN0E0] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
contnues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-«49,  January  12. 1983):  [14 
CFR  ll.eST:  49  CFR  1.47. 

{71.1B1    (AiiMndsd) 

2.  By  amending  %  71.161  as  Follows: 

Lawrencabuis.  TN— (Revitadl 

That  airspace  extending  upwards  from  700 
fee*  above  the  surface  within  a  7-mile  radius 
of  Lawrenceburg  Municipal  Airport  (Lat. 


25*14'07-  N..  Long.  87*15'30'  W.);  within  3 
miles  each  side  of  the  005*  bearing  from 
Lawrenceburg  RBN  (Lat.  35*1408"  N.,  Long. 
e7*15'39'  W.),  extending  from  Ae  7-mHe 
radius  area  to  8.5  miles  north  of  the  RBN. 

Issued  in  East  Point,  Georgia,  on  Deceml>er 
17. 1965. 

William  H.  PoUaid, 
Deputy  Director,  Southern  Region. 
[PR  Doc.  85-30544  Filed  12-26-85;  8:45  am] 

BILUNQ  CODE  4S10-11-M 


14  CFR  Part  105 

(Docket  No.  24873;  Notie*  No.  85-26] 

Requh«ments  for  Parachute  Jumpa  in 
Terminal  Control  Areas  and  Reporting 
Altitudea 

aqency:  Federal  Aviation  ^ 

Administration  (FAA),  DOT.  ;      , 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
require  ATC  authorization  for 
nonemergency  parachute  jumps  in  or 
into  terminal  control  areas  (TCA).  Such 
authorization  is  currently  required  for 
other  categories  of  controlled  airspace 
and  serves  to  prevent  uncontrolled 
jumps  in  areas  of  heavy  aircraft  traffic 
The  proposed  amendment  would  also 
require  that  aircraft  operators  and 
parachutists,  as  appropriate,  provide 
notice  of  altitude  information  in  terms  of 
man  sea  level  (MSL).  Currently, 
altitudes  are  sometimes  reported  in 
levels  above  the  ground,  leading  air 
traffic  controllers  and  other  pilots  to 
misunderstand  the  altitude  of  the  jump 
relative  to  other  flight  activity  in  the 
area.  This  proposal  would  make  altitude 
reporting  of  jump  activities  consistent 
with  other  altitude  terminology  used  by 
pilots  and  controllers. 
DATIS:  Comments  must  be  received  on 
or  before  February  25. 1986. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.  24873,  800 
Independence  Avenue  S.W., 
Washington,  DC  20591:  or  deliver 
comments  in  duplicate  to:  FAA  Rules 
Docket,  Room  916.  800  Independence 
Avenue  SW.,  Washington.  DC. 
Comments  may  be  examined  In  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gene  Falsetti.  Airspace  and.  Air 
Traffic  Rules  Branch.  Airspace-Rules 
and  Aeronautical  Infonnatioa  Division, 
Air  Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW.. 


Washingtoa  DC  20591;  telephone  (202) 

426-8783. 

SUPPLEMENTARY 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposal  by  submitting 
such  written  data,  views,  or  arguments 
as  thay  may  desire.  Comments  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  decisions  on  the  proposals. 
Comments  are  specifically  invited  on 
the  overall  economic,  environmental, 
and  energy  aspects  of  the  proposals. 
Communications  should  identify  the 
notice  number  and  be  submitted  in 
duplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  24873."  TTie  postcard  will  be 
date/time  stamped  and  returned  to  die 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered  by 
the  administrator  before  taking  any 
further  action  on  the  proposal.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  proposal  will  be  filed  in  the 
docket. 

Availability  of  MPRM 

Any  person  may  obtain  a  copy  of  this 
MPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention.  Public 
Information  Center.  APA-430.  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  further 
notices  shoidd  also  request  a  copy  of 
Advisory  Circular  No.  11-2.  "Notice  of 
Proposed  Rulemaking  Distribution 
System."  which  describes  the 
application  procedures. 

Background         .  --<!  ■•'■:., 

Parachute  Jumping  in  TCAs 

The  TCA  program  was  established  in 
1970  to  help  prevent  midair  collisions  in 
terminal  areas  which  contained  a  high 
volume  of  traffic.  Aircraft  may  not  enter 
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TCA  airspace  without  speciFic  air  traffic 
control  (ATC)  authorization,  and  they 
must  be  equipped  with  specific  radio 
and  navigation  equipment  to  allow  ATC 
to  separate  them  from  other  aircraft.  The 
TCA  program  does  not  currently 
address  the  problem  of  separating  TCA 
aircraft  traffic  from  parachute  jumpers 
who,  because  of  the  lack  of  a 
requirement  in  Part  105,  may  jump  in  or 
into  TCA  airspace  without  prior  ATC 
authorization. 

Currently,  SS  105.19. 105.20,  and  105.21 
of  Federal  Aviation  Regulations  (FAR) 
Part  105,  require  that  ATC  authorization 
be  obtained  before  parachute  jumps 
may  be  conducted  in  or  into  control 
zones,  airport  radar  service  areas 
(ARSA),  and  positive  control  areas.  This 
proposal  would  impose  a  similar 
requirement  for  jumps  in  or  into  TCAs, 
thereby  providing  ATC  with  added 
flexibility  to  ensure  separation  of  air 
traffic  and  parachute  operations  in  TCA 
airspace.  The  ATC  authorization  would 
be  granted  or  denied  on  the  basis  of  the 
details  contained  in  the  notice  and  in 
conjunction  with  the  air  traffic  situation 
confronting  ATC  at  the  time  of  the 
planned  jump.  The  authorization  could 
be  issued  in  writing,  by  telephone,  or  as 
is  more  likely,  by  radio  to  the  jump 
aircraft. 

-  Unauthorized,  uncontrolled  parachute 
jumping  activity  is  operationally 
incompatible  with  the  nature  of  TCA 
airspace.  Except  for  certain  helicopter 
operations,  ATC  separation  services  are 
meant  to  be  provided  to  all  airspace 
users  within  a  TCA  to  reduce  the 
probability  of  midair  collisions.  Under 
current  regulations,  the  pilot  of  a  jump 
aircraft  need  only  obtain  ATC 
authorization  to  enter  a  TCA.  Even  this 
authorization  is  not  required  if  the  jump 
aircraft  is  operating  above  the  TCA 
ceiling.  In  the  absence  of  specific  ATC 
authorization  requirements,  jumping  in 
or  into  a  TCA  may  begin  at  pilot  or 
jumfwr  prerogrative.  without  permission 
from  ATC 

Experience  indicates  that  the  vertical    ■ 
trajectory,  near  invisibility,  and  lack  of 
maneuverability  of  free-falling  jumpers 
make  it  extremely  difficult  for  pilots  to 
see  and  avoid  them.  For  example,  on 
August  23, 1980.  a  free-falling 
parachutist  was  killed  when  he  collided 
with  a  Lockheed  382  cargo  airplane. 
That  accident  occurred  in  clear  Visual 
Flight  Rules  weather  in  airspace  beneath 
the  floor  of  the  San  Diego  TCA. 
Although  the  accident  did  not  occur 
«vithin  TCA  airspace,  it  demonstrated 
the  accident  potential  of  an  unknown, 
uncontrolled  jump  within  TCA  airspace 
even  under  good  weather  conditions. 
Under  marginal  weather  conditions  or  at 


ni^t,  visual  separation  between  aircraft 
and  parachute  jumpers  is  even  more 
difficult. 

This  proposal  would  make  parachute 
jumping  in  or  into  the  TCA  subject  to 
ATC  authorization  just  as  now  required 
in  control  zones,  ARSAs  and  positive 
control  areas.  It  would  thus  make  the 
rule  regarding  parachute  jumping 
consistent  with  the  safety-related 
concept  and  purpose  of  a  TCA. 

Altitude  Notice  Information  \  ■  ' 

Ctxrrently,  ATC  authorization  is 
required  before  jumping  in  or  into 
control  zones,  AJRSAs  and  positive 
control  areas.  In  addition  to 
authorization,  notice  is  required  for 
jumps  in  all  airspace.  In  all  cases, 
certain  specific  information  is  required 
to  be  submitted  with  the  notice.  One 
item  to  be  included  in  jump  information 
is  the  altitude  in  terms  of  above  ground 
level  (AGL)  at  which  jumping  will  take 
place. 

The  requirement  to  submit  altitude 
information  in  terms  of  AGL  can  create 
the  potential  for  confusion.  Some  pilots 
of  jump  aircraft  have  reported  actual 
operating  altitude  to  ATC  while  in  flight 
in  terms  of  AGL  rather  than  MSL  It  is 
possible  this  has  occurred  because  of 
the  notice  requirement  which  states  that 
altitude  information  must  be  given  in 
terms  of  AGL.  The  confusion  factor 
could  be  hazardous.  In  the  flight 
envinHunent.  flight  altitudes  are 
expressed  in  terms  of  MSL.  Therefore, 
controllers  may  naturally  expect  that 
altitudes  reported  by  jump  aircraft  are 
also  in  terms  of  MSL.  The  provision  of 
altitude  information  in  terms  of  AGL  can 
create  the  serious  potential  for  a  midair 
collision  between  parachutists,  the 
aircraft  carrying  parachutists,  and  other 
aircraft  operating  in  the  vicinity.  That 
danger  was  initially  docimiented  in  a 
1978  National  Aeronautics  and  Space 
Administration  Alert  Bulletin  (AB-78- 
54). 

Subsequent  to  the  alert  bulletin,  the 
FAA  took  action  to  alert  pilots  and 
controllers  to  the  problem  through 
nonregulatory  means.  FAA  Advisory 
Circular  10S-2A,  SPORT  PARACHUTE 
JUMPING  now  advises  pilots  to  report 
all  altitudes  to  ATC  in  feet  above  mean 
seal  level.  Advisory  information  was 
published  on  the  AGL/MSL  problem  in 
the  publication  GENERAL  AVIATION 
NEWS  and  also  in  the  AIRMAN'S 
INFORMATION  MANUAL.  In  addition, 
the  United  States  Parachute  Association 
published  an  advisory  note  concerning 
the  problem  in  its  PARACHUTIST 
magazine. 

The  nonregulatory  actions  were 
effective  but  they  are  not  considered  a 
long  range  solution  or  means  of 


eliminating  the  potential  for  pilots  to 
misinterpret  the  pertinent  FARs. 
Accordingly,  there  is  a  need  to  ensure  a  . 
uniform,  universal,  and  unmistakable 
MSL  altitude  reporting  standard  in  the 
Part  105  notice  requirement.  This 
proposal  would  accompUsh  that 
objective  by  substituting  the  MSL 
reference  for  the  AGL  reference. 

If  implemented,  this  proposal  would 
entail  a  substitution  of  terms  in  an 
existing  notice  requirement  and 
application  of  an  ATC  authorization 
requirement  to  make  a  nonemergency 
jump  in  a  TCA.  Little  or  no  impact  is 
seen  regarding  the  change  in  notice 
terms  since  no  new  requirement  is 
imposed  and  since  the  substitution  of 
terms  is  seen  as  making  no  greater 
economic  energy,  cost  or  reporting 
demand  on  parachutists.  The  ATC 
authorization  requirement  is  also  seen 
as  having  minimal  impact.  This 
provision  would  apply  to  a  limited 
amount  of  nonemergency  sport 
parachutist  operations.  There  are 
presently  23  TCAs  in  the  country  with 
no  current  plans  for  increasing  their 
number.  Within  the  TCAs,  there  are 
relatively  few  published  parachute 
jumping  areas,  usually  two  or  less  in 
each  TCA.  The  areas  that  are  published 
are  generally  located  away  from  the 
primary  airport  and  from  primary  arrival 
and  departure  routes.  In  addition,  the 
proposed  rule  would  make  no  change  to 
the  requirement  that  ATC  authorization 
be  obtained  before  entry  into  a  TCA.  It 
would  only  require  that  an  ATC 
authorization  be  obtained  before 
jumping  begins.  The  proposed  rule 
would  help  maintain  the  integrity  of  the 
TCA  by  ensuring  that  parachute 
operations  are  conducted  free  of  traffic 
conflicts  and  are  safely  integrated  into  a 
positive  separation  environment  that 
includes  all  other  airspace  activity.  A 
draft  regulatory  evaluation  of  this 
proposal  has  been  placed  in  the  docket. 

For  the  reasons  set  forth  in  the 
preamble  to  this  proposal,  the  FAA  has 
determined  that  this  document  involves 
a  proposed  regulation  which  is — (1)  not 
major  under  Executive  Order  12291.  and 
(2)  not  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  I  certify  that 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entites.  A  copy  of  the 
regulatory  evaluation  prepared  for  this 
action  may  be  obtained  by  contacting 
the  person  identified  above  under  the 
caption  "pon  further  information 

CONTACT." 


J 
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list  of  Subjects  in  14  CFR  Part  105 

Parachuting,  Air  traffic  control. 
The  Proposal 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  105  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  105— {AMENDED] 

1.  The  authority  citation  for  Part  105  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354,  and  1421;  49 
U.S.C.  J06(g)  (Revised  Pub.  L.  97-449,  January 
12, 1983). 

2.  By  revising  the  title  of  §  105.21  to 
read  as  follows: 

S  105.21    Jumps  into  or  wtttiin  positiv* 
control  area*  and  terminal  control  area*. 

3.  In  §  105.21,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  105.21    Jump*  into  or  within  po*itive 
control  area*  and  terminal  control  area*. 

(a)  No  person  may  make  a  parachute 
jump,  and  ho  pilot  in  command  of  an 
aircraft  may  allow  a  parachute  jump  to 
be  n^ade  from  that  aircraft,  in  or  into  a 
positive  control  area  or  terminal  control 
area  without,  or  in  violation  of,  an 
authorization  issued  under  this  section. 


4.  In  §  105.25,  paragraph(a)(4)  is 
revised  to  read  as  follows: 

§  105.25    Information  required,  and  notice 
of  cancellation  or  poatponement  of  )ump. 

fa)  *  *  * 

(4)  The  altitudes  above  mean  sea  level 

at  which  jumping  will  take  place. 

*        *        *        *        «  •  •  •. 

Issued  in  Washington,  DC.  on  November 
18,1985. 

|ohn  R.  Ryan,  '  '> 

Director,  A  ir  Ttvffid  Operations  Service. 
(FR  Doc.  85-30541  Filed  12-26-1985;  8:45  am] 
WLUNQ  COOE  4*10-1S-«  '  °      ., 


DEPARTMENT  OF  ENERGY 

r* 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 
[Docket  No.  RM86-3-000] 

Ceiling  Prices;  Old  Gas  Pricing 
Structur*- 

Issued  December  20, 1985. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  procedural  schedule. 

summary:  The  Federal  Energy 
Regulatory  Conunission  (Commission]  is 
establishing  the  schedule  for  public 


comment  on  a  Notice  of  Proposed 
Rulemaking  issued  by  the  Department  of 
Energy  under  section  403  of  the 
Department  of  Energy  Organization  Act. 
42  U.S.C.  4273  (1982).  for  action  by  the 
Commission.  50  48540  (Nov.  25, 1985). 
Under  the  Secretary's  proposed  rule,  the 
Commission  would  exercise  its 
authority:  (1)  Under  sections  104  and  106 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA),  to  establish  just  and 
reasonable  prices  for  "flowing"  old  gas, 
and  (2)  under  section  107  of  the  NGPA, 
to  establish  incentive  prices  for  certain 
categories  of  old  gas.  Under  the 
proposal,  the  Commission  would  act  to 
eliminate  vintaging  and  replace  the 
current  myrid  of  old  gas  ceiling  prices 
with  a  single  ceiling  price  (the  ceiling 
price  for  post-1974  gas).  In  addition,  the 
Commission  would  establish  incentive 
prices  for  certain  categories  of  old  gas, 
in  order  to  increase  signiBcanUy  the 
production  of  old  gas  and  to  encourage 
long-term  investment  in  natural  gas 
exploration,  development,  and 
production, 

DATES:  Written  comments  must  be 
received  by  the  Commission  by 
February  25, 1985.  A  public  conference 
on  the  rule  will  be  announced  at  a  later 
date. 

addresses:  All  fdings  should  refer  to 
Docket  No.  RM86-3-000,  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  F.  Plumb,  Office  of  the 

Secretary,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street 

NE.,  Washington,  DC  20426,  (202)  357- 

8400. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Energy  Protection 
Regulatory  Commission  (Commission)  is 
establishing  a  procedural  schedule  for 
addressing  the  Notice  of  Proposed 
Rulemaking  issued  by  the  Secretary  of 
Energy  under  section  403  of  the 
Department  of  Energy  (DOE)   ■ 
Organization  Act,  42  U.S.C.  4273  (1982), 
for  action  by  the  Commission.  50  FR 
48540  (Nov.  25, 1985).  The  Commission 
also  requests  specific  comments  on  the 
interrelationship  between  diis  proposal 
and  the  Commission's  ongoing 
proceeding  in  Docket  No.  RM85-1-00Q 
(Part  D)  regarding  billing  of  purchased 
gas  costs.  50  FR  24130  (June  7, 1985)  and 
50  FR  42372  (Oct.  18. 1985).  -I'- 

ll. Background 

On  May  30, 1985,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 


(NOPR)  in  Docket  No.  RM85  -1-000 
(Parts  A-D).  Final  action  was  taken  on 
Parts  A-C  in  the  Commission's  Order 
No.  436,  on  October  9, 1985.  50  FR  42372 
(Oct.  18, 1985],  reh  'g,  issued  December 
12, 1985.  In  a  separate  document,  the 
Commission  requested  supplemental 
comments  on  Part  D  of  the  proposal. 
Part  D  proposed  a  new  requirement  that 
gas  supplies  subject  to  the  maximum 
lawful  prices  of  sections  104, 106(a).  and 
109  of  Natual  Gas  Policy  Act  of  1978 
(NGPA).  15  U.S.C.  3314,  3316(a).  and 
3319  (1982),  be  billed  separately  from  all 
other  gas  supplies. 

On  November  18. 1985,  the  Secretary 
of  Energy  proposed,  under  section  403  of 
the  DOE  Organization  Act,  that  the 
Conunission  exercise  its  authority: 

1.  Under  sections  104  and  106  of  the 
NGPA.  to  establish  just  and  reasonable 
prices  for  "flowing"  old  gas;  and 

2.  Under  section  107  of  the  NGPA,  to 
establish  incentive  prices  for  certain 
categories  of  old  gas. 

Under  the  Secretary's  proposal,  the 
Commission  would  also  act  to  eliminate 
vintaging  and  replace  the  different  old 
gas  ceiling  prices  with  a  single  ceiling  - 
price.  According  to  the  Secretary, 
adoption  of  its  proposal  would  establish 
incentive  prices  for  certain  categories  of 
old  gas,  in  order  to  increase  significantly 
the  production  of  old  gas  and  to 
encourage  long-term  investment  in 
natural  gas  exploration,  development 
and  production. 

Persons  interested  in  the  Secretary's 
proposals  are  directed  to  the  Federal 
Register  of  November  25. 1985.  50  FR 
48540. 

III.  Request  for  Specific  Comments 

Although  the  Commission  is 
interested  in  receiving  conunents 
generally  on  the  Secretary's  proposal, 
the  Commission  is  particularly 
interested  in  obtaining  information  on 
the  following: 

A.  Please  comment  on  the 
Commission's  legal  authority  to  adopt 
the  Secretary's  proposal,  including  the 
legal  authority  to  establish  new  just  and 
reasonable  rates  for  NGPA  sections  104 
and  106(a)  gas  and  to  eUminate 
vintaging.  Assuming  the  Commission 
has  the  legal  authority,  what  type  of 
record  support  must  the  Commission 
have  to  adopt  «uch  a  proposal. 

(1)  In  determining  just  and  reasonable 
rates  for  NGPA  sections  104  and  106(a] 
gas  and  in  eliminating  vintaging,  to  what 
extent  may  the  Commissioif  rely  on  non- 
cost-based  factors  such  as  market 
factors. 

(2)(a)  the  cost-based  methodologies 
used  in  the  past  by  the  Commission  to 
establish  just  and  reasonable  rates  were' 
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developed  in  the  context  of  different 
market  needs,  different  competitive 
conditions  and  a  different  regulatory 
framework  than  those  which  exist 
today.  The  Commission  requests 
comments  on  the  legal  and  practical 
effects  of  using  prior  methodologies  for 
making  contemporary  determinations  of 
just  and  reasonable  rates  for  NGPA 
sections  104  and  106(a)  gas. 

(b)  The  Commission  also  requests 
suggestions  for  any  other  methodologies 
for  determining  just  and  reasonable 
rates  not  only  for  contemporary  market 
needs  and  conditions  but  also  future 
conditions. 

(3)  Can  the  Commission  fmd  that  a 
new  just  and  reasonable  rate  for  NGPA 
sections  104  and  106(a)  gas  is  not 
automatically  triggered  by  existing 
indefintie  price  esacalator  clauses  in 
interstate  gas  contracts? 

B.  The  Commission  is  particularly 
interested  in  obtaining  information 
relating  to  the  interrelationship  as  a 
matter  of  law.  policy,  and  technical 
operation  between  the  block  billing 
proposal  and  the  Secretary's  proposal 
For  example,  the  following  issues 
require  complete  examination: 

(1)  Are  the  proposals  mutually- 
exclusive,  or  inconsistent  as  a  matter  of 
law,  policy,  economics  or  technical 
operation?  That  is.  does  adoption  of  one 
preclude  or  impair  adoption  of  the 
other? 

(2)  Can  the  proposals  be  adopted 
concurrently,  or  merged,  as  a  matter  of 
law,  policy,  and  technical  operation? 

C.  Several  of  the  comments  filed  on 
the  block  billing  propsoal,  including  but 
not  limited  to  those  filed  by  the 
Antitrust  Division  of  the  U.S. 
Department  of  Justice,  recommend  that 
the  Commission  consider,  as  a 
alternative  to  block  billing,  proposals 
that  raise  the  maximum  lawful  price  for 
old  gas.  Consequently,  the  Commission 
also  seeks  (1)  general  comment  on  any 
such  altemtive  proposals,  such  as  those 
included  in  the  block  billing  comments: 
and  [Z]  specific  comment  from  a  legal, 
policy,  economic  or  technical 
perspective  on  the  merits  of  any  such 
proposal  as  compared  with  the 
Secretary's  proposal. 

D.  The  Secretary  bases  his  proposal, 
in  part,  on  the  "old  gas  supply  response" 
and  the  "benefits  of  higher  old  gas 
ceiling  prices."  '  The  Commission  seeks 
speciHc  comment  on  the  analysis  in  the 
Secretary's  proposal  on  the  old  gas 
supply  response,  including  (1)  premature 
abandonment,  (2)  new  inFiIl  welb  and 
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(3)  production  enhancement;  and  on  the 
benefrts  of  higher  old  gas  ceiling  prices, 
including  (a)  stable  average  prices,  (b) 
immediate  economic  benefits,  and  (c) 
old  gas  production  increases  and 
reduced  imports.  Also,  provide 
comments  on  the  effect  of  the  proposal 
on  long-term  supplies. 

Please  provide  the  Commission  with 
information  on  the  possible  practical 
economic  and  market  impacts  of  the 
Secretary's  proposal  in  specific  and  of 
raising  NGPA  sections  104  and  106(a) 
gas  prices  in  general.  In  particidar,  the 
Commission  would  like  commenters  to 
identify  the  effects  of  this  type  of  action 
on  each  segment  of  the  market, 
including  producers,  both  independent 
and  integrated,  pipelines  and  gas 
consumers. 

The  comments  should  provide, 
wherever  appropriate  and  possible, 
quantitative  as  well  as  qualitative 
analyses  of  the  legal  policy,  economic 
and  technical  issues  raised  in  the 
Secretary's  proposal. 

IV.  Regulatory  Flexibility  Act  Statement 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-612  (1982).  requires  certain 
statements,  descriptions,  and  analyses 
of  rules  that  will  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C 
603(a).  The  Commission  is  not  required 
to  make  an  RFA  analysis  if  it  certifies 
that  a  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C. 
605(b). 

The  RFA  requires  the  Commission  to 
anal^-ze  only  the  impacts  on  small 
entities  that  would  be  subject  to  this 
rule.  There  are  approximately  10,000 
natural  gas  producers  in  the  United 
States,  many  of  which  would  probably 
be  classified  as  small  entities  under  the 
appropriate  RFA  definition.  This  rule,  if 
promulgated,  may  affect  many  of  these 
entities  by  increasing  the  ability  of  these 
producers  to  sell  their  gas.  If  adopted, 
the  rule  also  would  raise  the  maximum 
lawful  prices  of  gas  under  NGPA 
sections  104, 106(a).  and  109;  and  would 
establish  incentive  prices  for  certain  gas 
under  NGPA  section  107. 

The  Commission  believes  that  the 
increased  abihty  to  sell  gas  and  the 
increase  in  the  maximum  lawful  prices 
will  have  a  positive  impact  on  these 
small  producers.  Since  the  impact  on 
these  small  entities  is  expected  to  be 
beneficial,  the  Conunission  does  not 
bebeve  that  the  economic  impact  will  be 
"significant"  within  the  meaning  of  the 
RFA. 

Pursuant  to  section  605(b),  the 


Commission  accordin^y  certified  that 
this  rule,  if  promulgated,  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."     - 

V.  Paperwork  Reduction  Act 

The  information  collection  provisions 
in  this  notice  of  proposed  rulemaking 
are  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  under  the  Paperwork 
Reduction  Act  *  and  OMB's 
regulations.'  interested  persons  can 
obtain  information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  (Attention:  Ellen 
Brown  (202)  357-8272).  Comments  on  the 
information  collection  provisions  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  New 
Executive  Office  Building.  Washington, 
DC  20503  (Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commission). 

VI.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  comments,  data, 
views,  and  other  information  concerning 
the  matter  set  out  in  this  notice.  The 
original  and  14  copies  of  such  comments 
must  be  received  by  the  Commission 
before  5:00  p.m..  February  25, 1985. 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  and  should  refer  to  Docket  No. 
RM86-a-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files,  and 
will  be  available  for  public  inspection  in 
the  Commission's  Division  of  Pubhc 
Information.  Room  1000,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washinton,  DC 
20426.  during  regular  business  hours. 

The  Commission  will  provide  an 
opportunity  for  the  oral  presentation  of 
data,  views,  and  arguments  on  the 
Secretary's  Notice.  That  public 
conference  will  be  announced  at  a  later 
date. 

By  direction  of  the  Commission. 
Kenneth  F.  Phimb, 
Secretary. 
|FR  Doc.  85-30621  Filed  12-2&-85;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
IDodtet  No.  85P-0119] 

Proposed  Exemption  of  Required 
Lal)el  Statements  on  Food  Containers 
With  Separate  Lids 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
broaden  an  exemption  from  the  food 
labehng  rule  that  requires  information  to 
appear  on  the  same  panel.  The 
exemption  permits  certain  dairy  foods 
and  frozen  confections  to  bear  required 
labeling  on  more  than  one  panel  of  the 
container.  To  qualify  for  this  exemption, 
the  package  must,  among  other  things, 
have  a  separate  lid  that  is  used  as  a 
principal  display  panel.  FDA  believes 
that  extending  the  exemption  would 
benefit  manufacturers  and  consumers  by 
lowering  labeling  costs  without 
decreasing  the  quantity  or 
comprehensibility  of  the  label 
information  provided  to  consumers. 

DATES:  Comments  by  February  25. 1986. 
FDA  proposes  that  any  final  rule  based 
on  this  proposal  become  effective  on  the 
date  of  its  publication  in  the  Federal 
Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  W.  Gill,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312), 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington,  DC  20204.  202-485- 
0180. 

SUPPLEMENTARY  INFORMATION:  In  21 

CFR  101.2(d)(1).  FDA  has  spelled  out 
requirements  for  the  placement  of 
information  in  food  labeling.  In  general, 
the  regulation  provides  that  all 
information  that  is  required  to  appear  in 
food  labeling  must  be  shown  on  a  single 
labeling  panel,  called  the  principal 
display  panel.  Usually  the  principal 
display  panel  is  affixed  to  the  food 
containers,  although  some  food 
containers  with  large  enough  lids  have 
the  principal  display  panel  on  the  lids. 
FDA  has  issued  an  exemption  from 
the  general  requirement  that  all 
information  appear  on  the  same  food 
labeling  panel  for  certain  dairy  products 
and  frozen  confections  that  are 
packaged  in  food  containers  with 


separate  lids  that  serve  as  the  products' 
principal  display  panel  and  that  bear 
nutrition  labeling  (21  CFR  101.2(d)(2)). 
FDA  promulgated  this  exemption  to 
accommodate  manufacturers  who  found 
that  when  nutrition  labeling  is  required, 
there  is  not  always  adequate  room  for 
other  required  information  to  appear  on 
the  principal  display  panel.  For  example, 
under  the  exemption,  when  nutrition 
labeling  appears  on  the  container  (21 
CFR  101.9).  name  and  place  of  business 
information  (21  CFR  101.5)  may  be 
placed  on  the  lid  of  the  container,  and 
ingredient  inforqjption  (21  CFR  101.4) 
may  be  placed  on  either  the  lid  or  the 
container  itself. 

The  National  Association  of 
Margarine  Manufacturers  (NAMM).  in  a 
petition  dated  March  7, 1985,  has 
requested  that  the  information 
placement  exemption  provided  for  in  21 
CFR  101.2(d)(2)  be  revised  to  include  in 
the  list  of  foods  permitted  the  exemption 
margarine  and  margarine-type  spreads 
in  containers  with  separate  lids.  The 
grounds  stated  in  the  petition  are  as 
follows:  (1)  The  lid  of  a  margarine  tub  is 
an  appropriate  place  for  the  name  and 
place  of  business  of  the  manufacturer, 
packer,  or  distributor  due  to 
considerations  of  availability  of  label 
space  and  visibility;  (2)  tubs  of 
margarine  and  spreads  are  displayed  for 
retail  sale  in  close  proximity  to  dairy 
products  that  currently  are  exempted 
and  should  be  similarly  labeled;  and  (3) 
duplicating  label  information  on  the  lid 
and  body  is  costly. 

FDA  has  determined  that  NAMM's 
petition  to  exempt  margarine  and 
margarine-type  spreads  from  the 
requirement  that  all  required  labeling 
information  be  shown  on  the  same 
labeling  panel  (21  CFR  101.2(d)(1))  has 
merit  and  should  be  granted.  The  agency 
also  believes  that  it  would  be  in  the  best 
interest  of  consumers  to  allow  all  foods 
that  are  in  containers  with  separate  lids 
and  that  bear  nutrition  labeling  to  be 
labeled  as  allowed  in  the  exemption. 

The  lid  is  a  highly  visible  display 
surface  for  labeling.  Broadening  the 
exemption  will  enhance  the  usefulness 
of  the  lid  for  purposes  of  labeling  and,  as 
discussed  below,  will  reduce  labeling 
costs.  FDA  notes  that,  in  proposing  to 
broaden  the  exemption,  the  agency  is 
not  proposing  to  amend  any  of  the 
criteria  and  conditions  necessary  to 
qualify  for  an  exemption  under  current 
21  CFR  101.2(d)(2). 

Economic  Impact 

In  accordance  with  Executive  Order 
12291,  the  agency  has  reviewed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  proposed  rule  is 
not  a  major  rule  as  defined  by  the  Order. 


This  proposal,  if  adopted,  would  provide 
an  optional  exemption  for  some  foods 
from  the  requirement  that  all  mandatory 
label  information  appear  on  the  same 
food  label  panel  unless  there  is 
insufficient  space.  Under  this  proposal 
manufacturers  would  have  greater 
flexibility  in  designing  and  stocking 
product  labels  without  depriving 
consumers  of  any  label  information.  No 
increase  in  manufacturers'  labeling  costs 
is  therefore  expected. 

FDA,  in  accordance  with  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  has  considered  the  effect  this 
proposal  would  have  on  small  entities 
including  small  businesses.  Because  the 
effect  of  this  proposal  is  to  provide  an 
optional  exemption  for  some  foods  from 
certain  labeling  requirements,  the 
agency  has  determined  that  no  increase 
in  manufacturers'  labeling  costs  is 
expected.  Therefore,  FDA  certifies  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
derive  from  this  action. 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  (April  26, 1985;  50  FR 
16636)  that  Oiis  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Comments 

Interested  persons  may,  on  or  before 
February  25, 1986,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Misbranding,  Nutrition 
labeling.  Warning  statements. 

Therefore,  under  the  Federal  Food. 
Drug,  and.Cosmetic  Act, /it  is  proposed 
that  Part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
Part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  6.  Pub.  L  89-755.  80  Stat. 
1297, 1299. 1300  (15  U.S.C.  1453, 1455):  sees. 
403.  602,  701,  Pub.  L  717,  52  Stat.  1047. 1054. 
1055-1056  as  amended  (21  U.S.C.  343.  362. 
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371):  a  CFR  5.ia  S.n.  i  tm^  is  iame^  oirfy 
under  mcs.  403  and  701(8).  52  Stat.  1M7-KM8 
as  iunended.  1056  (21  U.&C  M3  and  371(a)); 
21  CFR  5-10. 

2.  In  §  101.2  by  revising  the 
introductory  text  of  paragraph  (dH2),  to 
read  as  follows: 

S  iOiJZ    Infonnation  pand  of  package  form 
food. 


(d)  *  •  * 

(2)  Any  food,  not  otherwise  exempted 
in  this  section,  if  packaged  in  a 
container  consisting  of  a  separate  lid 
and  body  and  bearing  nutrition  labeling 
pursuant  to  §  101.9,  and  if  the  lid  is 
designed  and  serves  as  a  principal 
display  panel,  shall  be  exempt  from  the 
placement  requirements  of  this  section 
in  the  following  respects: 

Deled:  November  22. 1985. 

losepb  P.  HaJe. 

Associate  Commissioner  for  Reguktlary 
Affairs. 

|FR  Doc  85-30551.  Filed  12-26-85;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange-Visitor  Program 

agency:  United  States  Information 
Agency. 

ACHON:  Advance  Notice  of  Proposed 
Rulemaking  No.  1. 

summary:  The  United  States 
Information  Agency  announces  that  the 
regulations  regarding  Teenager 
Exchange  Visitors  which  appear  at  22 
CFR  514.13(b).  will  be  the  subject  of  a 
proposed  rulemaking.  The  rules  first 
appeared  in  1979  and  were  modified  in 
1983  and  1985.  The  rulemaking  will 
completely  re-examine  all  the  rales  in  22 
CFR  514.13(b).  including  the  possibility 
that  the  rules  should  be  with  drawn  in 
their  entirety.  The  Agency  will  be 
publishing  an  analysis  of  the 
regulations. 

DATE:  The  public  is  invited  to  comment. 
An  oral  hearing  will  be  held. 
DATES:  Parties  wishing  to  participate 
should  notify  the  Agency  in  writing  no 
later  than  February  25, 1986. 
ADDRESS:  Send  notice  of  desire  to 
participate  to:  Merry  Lymn,  Attorney- 
Advisor,  United  States  Information 
Agency,  301  4th  Street.  SW.. 
Washington.  YKl  20547.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Merry  Lymn .  Attorney- Advisor.  United 


States  hrformation  Agency,  301  4th 

Street,  SW..  Washington,  DC  20547  (202) 

485-7976. 

SUPPt-EMENTARY  INFORMATION:  The 

United  States  Infofmation  Agency 
administers  a  program  for  the 
international  exchange  of  teenage 
visitors  to  the  United  States  under  the 
Mutual  Educatioaal  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Pursuant  to  that  Act  regulations  were 
pubhshed  at  22  CFR  Part  514  as  early  as 
1979.  Modifications  were  made  at  48  FR 
50707.  November  3, 1983  and  at  50  FR 
31709,  August  6, 1985. 

Some  teenage  exchange  organizations 
have  questioned  the  underlying 
regulations  as  well  as  the  recent 
modifications.  Thus,  the  Agency 
believes  it  is  necessary  to  re-examine 
the  regulations  and  the  underlying 
premises  upon  which  they  were  based. 

The  Agency  will  consider  further 
modifications  of  the  regulations  as  well 
as  the  possibility  of  withdrawing  the 
regulations  in  their  entirety. 

The  Agency  will  outline  the 
regtilations  with  comments  as  to  the 
reasons  they  were  promulgated.  The 
Agency  will  seek  answers  to  questions 
relating  to  the  need  for  the  regulation. 
The  Agency  also  will  seek  suggestions 
for  alternate  means  of  addressing  the 
problems  the  regulations  were  designed 
to  meet  should  it  be  determined  that  the 
perception  of  the  problem  in  valid. 

The  Agency  is  notifying  the  public  of 
its  intent  by  publication  in  the  Federal 
Register,  by  mailing  copies  of  this  notice 
to  all  teenage  exchange  sponsors,  and  to 
school  administration  organizations  and 
to  others  known  or  thought  to  be 
interested  in  this  proceeding.  Those 
parties  responding  to  this  notice  will 
receive  copies  of  the  Agency's  outline  of 
the  regulations  as  described  above. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 

Authority:  Sec.  4,  63  Stat.  Ill;  sees.  102, 
109{a)(b)(d).  75  Stat.  527,  534.  535:  sees. 
101(a)(15)(I),  104(a).  212fe).  66  Stat.  168. 174. 
182. 184;  sec.  2.  84  Stat.  116. 117  (22  U.S.C 
2658.  2452);  (8  U.S.C.  1101(a)(15)(J),  1104(a). 
1182(e).  1258):  Reorganization  Plan  No.  2  of 
1977;  Executive  Order  12048  of  March  27, 
1978;  tfje  United  States  Information  Agency 
Authorization  Act.  Fiscal  Years  1982  and 
1983,  Pub.  L  97-241,  Title  III.  August  24, 1982; 
Pub.  L.  97-116,  75  Slat.  1611, 1612, 1613  (8 
U.S.C.  1182(a)(15)())).  Pub.  L  97-241.  98  Stat. 
291,  Pub.  L.  87-256.  75  Stat.  527,  as  amended: 
Delegation  Order  No.  85-5,  June  27, 1985,  50 
FR  27393. 

Dated:  December  9, 1985. 
Thomas  E.  Harvey. 

General  Counsel  and  Congressional  Liaison. 
|FR  Doc  85-30688  Filed  12-28-85:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Ch.  t 

(FHWA  Docket  No.  86-1] 

Review  of  Longer  Combination  Vehicle 
Operations  in  Western  States;  Opening 
of  Docket,  Request  for  Comments,  and 
Pubic  Meeting         | 

agency:  Federal  Highway 
Admmistration  (FHWA).  DOT. 

ACTION:  Request  for  comments  and 
announcement  of  public  meeting. 

summary:  The  Committee  Report 
accompanying  the  Senate 
Appropriations  Bill  for  the  Department 
of  Transportation  (DOT)  directs  the 
DOT  to  review  longer  combination 
vehicle  (LCV)  use  in  the  West  and  to 
report  findings  to  the  Congress  by 
March  1. 1986.  The  purpose  of  this 
Notice  is  to  describe  the  scope  of  the 
review,  to  open  a  docket  for  receipt  of 
any  information  and  comments  that 
should  be  considered  in  conducting  this 
study,  and  to  announce  that  a  public 
meeting  will  be  held  to  allow  shippers, 
trucking  company  officials.  State 
representatives  and  other  interested 
parties  to  discuss  issues  concerning  LCV 
operations  in  Western  States. 

DATES:  Information  and  comments  to  the 
docket  must  be  received  on  or  before 
February  1, 1986.  The  public  meeting 
will  be  held  on  Tuesday,  January  21, 
1986,  from  9:00  a.m.  to  4KX)  p.m. 
Mountain  Time,  at  the  U.S.  Geological 
Survey  Auditorium,  Building  25,  Denver 
Federal  Center.  Denver,  Colorado 
(Lakewood  Section  of  Denver  at  Kipling 
and  Alameda  Streets).  Requests  to  make 
statements  at  the  meeting  must  be 
received  by  January  6, 1966. 

ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHWA 
Docket  Number  86-1,  Federal  Highway 
Administration,  Room  4205.  HCC-10,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  pjn. 
ET,  Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard.  Address 
requests  to  speak  at  the  meeting  to: 
Federal  Highway  Administration, 
Transportation  Studies  Division,  Room 
3326.  HPP-11.  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Arthur  J.  Baiek,  Chief,  Industry  and 
Economic  Analysis  Branch,  (202)  426- 
0282;  or  Mr.  David  C.  Oliver,  Office  of 
the  Chief  Counsel,  [202]  426-0825,  400 


BEST  COPY  AVAILABLE 
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Seventh  Street,  SW..  Washington.  DC 
20590.  Office  hours  are  from  9:00  a.m.  to 
5;30  p.m.  ET.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATtON: 

Study  Mandate 

The  Committee  Report  (S.  Rep.  No. 
152)  on  the  Senate  Appropriations  Bill 
for  the  DOT  (RR-  3244,  99th  Cong..  Ist 
Sess.  (1985))  directs  the  DOT  to  conduct 
a  comprehensive  and  balanced  review 
of  LCV  use  in  the  West,  focusing  on  (1) 
how  the  current  system  of  State  permits 
might  be  modified  for  LCV  use  in  the       « 
West;  (2)  the  designation  of  a  routing 
system  for  LCVs  in  Western  States;  (3)  a 
listing  of  steps  that  might  be  taken  to 
ensure  a  routing  system  that  provides 
maximum  safety  to  the  public;  and  (4) 
an  analysis  for  increases  in  tnicking 
productivity  that  have  resulted  from 
provisions  of  the  Surface  Transportation 
Assistance  Act  (STAA)  of  1982  (Pub.  L. 
97-424, 96  Stat.  2097).  Findings  of  the 
review  are  to  be  reported  to  the 
Congress  no  later  than  March  1, 1988. 

Background 

On  June  27, 1985,  the  DOT  transmitted 
to  Congress  a  report  on  the  LCV  Study 
called  for  in  Sections  138  and  415  of  the 
STAA  of  1982.'  That  study  examined 
many  aspects  of  LCV  operations, 
including  safety,  productivity,  pavement 
and  bridge  damage,  highway  investment 
needs  to  operate  LCVs,  and  current 
State  regulations  and  permit 
requirements  for  LCVs.  Potential 
productivity  gains  from  LCVs  were  not 
quantified,  but  the  report  noted  they 
would  be  substantial.  The  safety  record 
of  current  LCV  operations  was 
examined  and  found  to  be  generally 
good.  Reviews  of  operational  tests  that 
have  been  conducted  by  several  States, 
however,  raised  questions  about  the 
stability  and  maneuverability  of  specific 
LCV  configurations.  There  is 
considerable  uncertainty  about  whether 
the  good  safety  record  of  LCVs  could  be 
maintained  if  operations  were  entended 
to  highways  with  higher  traffic  volumes 
than  are  typical  or  roads  currently  used 
by  LCVs,  or  if  they  were  allowed  to 
operate  without  tight  controls  on 
equipment,  drivers  and  permits. 

In  addition  to  potential  safety  and 
operational  problems,  a  number  of  other 
issues  were  identified  in  the  Section  138 
study  that  would  have  to  be  resolved 
before  any  LCV  network  could  be 
designated.  Among  those  issues  were  (1) 
how  local  access  from  the  network 
could  be  provided:  (2)  how  needed 


highway  improvements  would  be 
financed  in  an  equitable  manner,  (3) 
how  the  varying  operabonal 
characteristics  of  turnpike  doubles, 
triples,  and  Rocky  Mountain  doubles 
could  be  considered  in  designating  an 
LCV  network:  and  (4)  how  State 
highway  agencies  and  the  Federal 
Government  could  coordinate 
implementation  of  an  LCV  network. 
Because  of  these  and  other  uncertainties 
and  because  many  States  already 
provide  opportunities  for  controlled  use 
of  LCVs,  the  DOT  concluded  that  "There 
is  no  compelling  reason  for  designation 
of  a  federally  mandated  LCV  network  at 
this  time."* 

Eighteen  States  now  permit  one  or 
more  of  the  LCV  types  to  operate;  12 
allow  them  on  State  highways  and  6 
others  permit  LCVs  on  toll  roads,  but  not 
on  other  highways.  There  is 
considerable  diversity  among  the  States 
in  the  sizes,  weights  and  types  of 
combinations  allowed,  and  the  mileage 
on  which  LCVs  may  operate  varies 
among  States,  ranging  from  less  than  30 
miles  in  one  State  to  the  entire  State 
highway  system  in  others.  Several 
States  consider  off  tracking  or  other 
vehicle  characteristics  in  designating 
highways  for  LCVs.  and  in  some  States 
there  are  different  networks  for  different 
LCV  configurations. 

Differences  in  allowable  sizes  and 
weights  and  in  network  extent  would 
have  to  be  reconciled  before  a  regional 
networic  could  be  established  that  would 
be  any  more  uniform  or  productive  than 
the  current  system  of  individual  State 
networks.  The  Western  Highway 
Institute  (WHl).  an  organization 
sponsored  by  the  trucking  industry  and 
others  in  the  West,  developed  a  set  of 
model  regulations  for  operating  LCVs 
under  special  permits  on  designated 
highways  as  part  of  a  1980  study  ' 
conducted  for  the  Transportation 
Research  Education  Development 
(TRED)  Foundation.  Special  rules  for 
LCVs  cover  (1)  types  of  equipment  that 
may  be  used;  (2)  maximum  lengths  of 
vehicles  to  be  permitted  (90  feet  for 
Rocky  Mountain  doubles,  98  feet  for 
triples,  and  105  feet  for  turnpike 
doubles):  (3)  special  driver 
qualifications:  (4)  maximum  speeds;  (5) 
the  required  stability  of  LCVs;  (6) 
maximum  axle  and  gross  vehicle 
weights;  (7)  load  sequencing  of  trailing 
units;  (8)  operating  procedures;  (9) 
accident  reporting;  and  (10)  minimum 
insurance  requirements.  Most  States 


•  U.S.  Uept.  of  Thinsportation.  Federal  Highway 
Adminislration.  The  Feasibility  of  a  Nationwide 
Networif  for  Longer  Combination  Vefiides. 
Washington.  D.C.  1S8S. 


Mbid..  p.  S-8. 

'  Western  Highway  Fnstitute.  Motor  Vehicle  Site 
and  Weight  Standards.  Western  Regional 
Obfectires.  A  Study  for  the  TKED  Foandation.  San 
Bruno,  California,  1960. 


have  regulations  covering  each  item 
included  in  the  WHI  model  regulations, 
but  there  are  significant  differences 
among  States  on  specific  requirements. 
Perhaps  the  biggest  area  where  the 
States  differ  is  in  the  sizes,  weights,  and 
types  of  LCVs  that  are  allowed  to 
operate.  Of  the  11  Western  States  that 
allow  LCVs  on  State  highways,  all 
permit  Rocky  Mountain  doubles,  7 
permit  triples,  and  6  permit  turnpike 
doubles.  Allowable  weights  range  from 
80,000  pounds  in  Colorado  to  129,000 
pounds  in  Nevada,  South  Dakota,  and 
Utah.  Maximum  lengths  for  Rocky 
Mountain  doubles  range  from  75  feet  in 
Oregon  and  Washington  to  110  feet  in 
North  Dakota,  but  maximum  lengths  for 
other  LCVs  are  uniformly  105  to  110  feet 

Study  Scope 

The  purpose  of  this  review  is  to 
examine  the  use  of  longer  combination 
vehicles  in  Western  States  to  determine 
what  steps  might  be  taken  to  increase 
the  imiformity.  productivity,  and  safety 
of  LCV  operations.  Shippers,  trucking 
companies,  State  officials,  and  other 
interested  parties  will  be  given  the 
opportunity  to  comment  on  aH  issues 
relevant  to  this  study.  In  conducting  this 
review,  the  DOT  will  be  particularly 
interested  in  views  on  ways  that  more 
uniform  operating  provisions  for  LCVs 
could  be  developed  in  light  of  the  quite 
different  operating  characteristics  of 
Rocky  Mountain  doubles,  triples,  and 
turnpike  doubles. 

The  short  time  allowed  for  completing 
the  review  precludes  conducting  any 
new  research  on  the  safety,  productivity, 
or  operational  impacts  of  LCV  use.  The 
primary'  bases  of  information  for  this 
study  will  be  materials  previously 
provided  for  the  Section  136  study, 
comments  submitted  to  the  docket 
established  by  this  notice,  and 
information  obtained  in  discussions 
with  industry.  State  officials  and  other 
interested  parties.  It  is  hoped  that 
speciflc  and  reasonable  suggestions  for 
improving  LCV  operations  in  the  West 
will  be  provided  so  that  this  study  can 
achieve  its  expected  goals.  The 
experience  of  the  FTTWA  since  passage 
of  the  STAA  of  1982  in  designating  the 
national  truck  network  for  use  by 
tractor-semitrailer-trailers  (doubles)  and 
larger  tractor-semitrailers  (48-foot 
minimum  semitrailer)  has  revealed  a 
deep-seated  reluctance  on  the  part  of 
the  States  to  yield  such  an  important 
local  concern  to  the  Federal 
Government.  This  reluctance  is  founded 
primarily  in  the  diversity  of  highway 
conditions  and  usage  patterns  among 
different  States.  For  example,  the 
Federal-aid  primary  system  has 
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highways  with  lane  widths  as  narrow  as 
9  feet,  topographical  differences  of 
overwhelming  proportions,  and  an  array 
of  users  ranging  from  urban 
manufacturing  facilities  generating 
thousands  of  trips  each  day  to  rural 
distribution  centers  and  agricultural 
areas  generating  very  few  daily  trips. 

Because  of  the  differences  in  highway 
characteristics  and  local  conditions 
noted  above,  the  extent  of  the  national 
truck  network  differs  in  various  States. 
FHWA  has  coordinated  as  closely  as 
possible  with  the  individual  States  to 
ensure  that  connectivity  is  maintained 
and  that  major  areas  are  provided  with 
service.  Reasonable  access  has  been  left 
for  the  States  to  determine  since  they 
know  best  the  condition  of  local  roads 
and  bridges  and  work  closely  with  local 
elected  ofTicials. 

The  same  factors  that  have  affected 
the  designation  of  the  national  truck 
network  have  also  affected  the 
designation  of  routes  for  LCVs.  Another 
important  factor  that  has  affected  where 
LCVS  may  operate  and  how  much  they 
may  weigh  is  the  maximum  weight  limit 
of  80.000  pounds  on  Interstate  highways 
imposed  by  23  U.S.C.  127.  Several  States 
issue  special  permits  for  LCVs  to 
operate  at  higher  weights  under  the 
"grandfather"  provisions  of  section  127. 
but  before  network  designation  or 
uniform  permit  procedures  could 
effectively  increase  productivity,  this 
80.000  pound  weight  limit  would  have  to 
be  reevaluated  and  perhaps  modified. 

Congress  specifically  directed  the 
DOT  to  reexamine  LCV  usage  and  to 
focus  on: 

1.  The  current  permit  system  and  how 
it  might  be  modified  or  changed  for  LCV 

"  use  in  the  West. 

We  invite  comments  on  the  need  to 
develop  a  uniform  permit  system:  the 
adequacy  of  the  current  system;  and 
whether  the  current  system  or  some 
modiFied  uniform  system  should  be 
made  a  part  of  the  Federal  law.  We  are 
particularly  interested  in  the  comments 
of  shippers,  truckers,  and  industries 
regarding  difficulties  they  have 
encountered  or  attractive  features  of  the 
current  system.  We  are  also  interested 
in  the  views  of  the  States  concerning  the 
underlying  factors  considered  in 
developing  the  current  permit  system: 
the  need  for  a  more  uniform  approach; 
alternatives  to  increased  Federal 
involvement,  and  local  conditions  which 
must  be  considered  in  developing  a 
permit  system  for  LCVs. 

2.  The  designation  of  a  routing  system 
for  LCVs  in  those  Western  States  where 
operating  experience  exists. 

We  invite  comments  on  the  adequacy 
of  the  network  of  highways  open  to 
LVCs  in  States  currently  allowing  those 


vehicles.  Comments  are  also  requested 
concerning  whether  a  federally 
designated  network  should  be  limited  to 
highways  in  those  States  or  should 
include  highways  in  other  States.  We 
also  invite  comments  on  whether  a 
routing  system  should  be  limited  to 
Interstate  highways,  or  whether  other 
highways  should  also  be  included.  We 
invite  comments  on  provisions  of 
reasonable  access  for  LCVs. 

3.  A  Jisting  of  those  steps  the 
Department  of  Transportation  and 
Western  States  might  take  to  ensure  a 
routing  system  that  provides  maximum 
safety  to  the  public. 

We  invite  comments  from  all  parties 
on  steps  that  could  be  taken  to  enhance 
the  safety  of  any  federally  designated 
routing  system,  including  increased 
enforcement,  additional  Federal  safety 
regulations,  or  other  coordinated  actions 
to  improve  safety  and  road 
improvements. 

4.  An  analysis  of  whether  the  trucking 
industry  has  received  those  productivity 
benefits  by  the  STAA  of  1982. 

We  welcome  comments  from  shippers, 
trucking  industry  representatives,  and 
other  interested  parties  on  specific 
provisions  of  the  STAA  of  1982  that  are 
not  yielding  their  anticipated 
productivity  gains,  and  how  additional 
gains  might  be  realized. 

Comments  are  also  requested  on  the 
following  topics: 

1.  What  factors  have  led  several 
States  recently  to  reject  proposed 
legislation  that  would  have  allowed 
various  longer  combinations  of 
highways  under  their  jurisdiction? 

2.  How  should  highway  improvements 
needed  to  safely  acconunodate  longer 
combinations  be  financed? 

3.  How  should  greater  use  of  LCVs  in 
the  West  be  promoted?  Would  raising 
the  80,000  pound  weight  limit  on 
Interstate  highways  be  sufficient,  or  is 
Federal  involvement  also  required  to 
designate  LCV  routes,  promote  greater 
uniformity  in  LCV  permit  systems/    • 
regulations,  etc.? 

Based  on  information  gathered  during 
the  course  of  this  review  and 
information  collected  during  the  section 
138  study,  the  DOT  will  evaluate  LCV 
operations  in  Western  States  and 
analyze  steps  that  might  be  taken  to 
improve  the  safety  and  productivity  of 
those  operations.  Persons  need  not 
submit  the  same  information  to  the 
Docket  opened  by  this  Notice  as  was 
submitted  to  FHWA  Docket  Number  83- 
9  (48  FR  17673,  April  25, 1983)  that  was 
established  for  the  section  138  study  of 
LCVs.  Any  new  information  or 
additional  comments  pertaining  to  the 
review  of  Western  LCV  operations  are 
welcome. 


Meeting  Procedures 

1.  Request  procedures.  Any  person 
who  is  a  representative  of  a  group  which 
has  an  interest  in  the  topics  for  this 
meeting  and  can  present  the  results  of 
experience  or  an  analysis  may  make  a 
written  request  to  malce  an  oral 
presentation.  Requests  must  be  received 
before  January  6, 1986.  The  person 
making  the  request  should  describe  the 
topics  of  concern,  should  indicate  why 
he  or  she  or  the  group  represented  has 
an  interest  in  the  topics,  should 
summarize  the  proposed  oral 
presentation,  and  ^ould  provide  a 
telephone  number  where  he  or  she  may 
be  contacted.  Each  person  selected  to 
make  an  oral  presentation  will  be 
notified  by  FHWA  by  telephone  by 
January  13. 1986. 

2.  Conduct  of  meeting.  The  FHWA 
reserves  the  right  to  select  the  persons 
to  be  heard,  to  schedule  their  respective 
presentations,  and  to  establish 
procedures  regarding  the  conduct  of  the 
meeting.  Time  allotted  for  each 
presentation  is  limited  to  10  minutes. 
Each  person  making  a  presentation 
should  be  prepmred  to  submit  his  or  her 
statements  and  attachments  for  the 
record  and  to  make  a  summary  oral 
presentation. 

The  FHWA  officials  will  preside  at 
the  meeting  and  will  be  the  only  ones 
allowed  to  ask  questions  during  the 
meeting. 

A  transcript  will  be  made  of  the 
meeting,  the  entire  record  of  the  meeting 
including  that  transcript  will  be  retained 
by  FHWA  and  will  be  available  for 
inspection  in  Room  3326  of  the  FHWA 
Headquarters  at  400  Seventh  Street, 
SW.,  Washington,  DC. 

(23  U.S.C.  315,  49  CFR  1.48(b)) 

Issued  on:  December  19. 1965. 
LP.  Lamm, 

Deputy  Federal  Highway  Administrator, 
Federal  High  way  A  dminislration. 
(FR  Doa  85-30690  Filed  12-26-85;  8:45  am) 

MIXINC  COOe  4S1fr-2a-M 

23  CFR  Part  658  ■        (.< 

IFHWA  Docket  No.  86-S] 

Truck  Size  and  Weight;  Specialized 
Equipment 

agency:  Federal  Hi^way 
Administration  (FHWA),  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Public  comment  is  requested 
by  the  Federal  Highway  Administration 
in  regard  to  a  petition  to  designate  a 
particular  combination  of  vehicles  as 
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specialized  equipment  under  the 
provisions  of  section  411(d)  of  the. 
Surface  Transportation  Assistance  Act 
of  1982  (STAA). 

DATE:  Comments  on  this  docket  must  be 
received  on  or  before  February  10. 1986. 
ADDRESS:  Submit  written  comments 
preferably  in  triplicate  to  FHWA  Docket 
No.  86-5.  Federal  Highway 
Administration,  Room  4205.  HCC-10.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m.. 
ET.  Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.B.  Smith,  Office  of  Motor  Carrier 
Transportation  (202-426-6282)  or  Mr. 
David  C.  Oliver.  Office  of  the  Chief 
Counsel,  (202)  426-0825.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15     « 
p.m..  ET.,  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  LHT 
Industries  has  filed  a  petition  with 
FHWA  seeking  a  determination  that  the 
"Maxi-Cube"  should  be  classified  as 
"specialized  equipment"  within  the 
meaning  of  411(d)  of  the  STAA,  49 
U.S.C.  2311(d).  A  Maxi-Cube  is  a 
combination  of  vehicles  consisting  a 
three  axle  short-cab  truck  so  designed  to 
accommodate  a  removable  24-foot  2- 
inch  cargo  box.  and  a  28-foot  5-inch  or  a 
33-foot  5-inch  tandem  wheel  semitrailer 
connected  to  the  power  unit  frame  by 
means  of  a  drawbar  and  single  pintle 
hook  hitch  device.  The  total  length  of 
the  combination  of  vehicles  is  no  more 
than  65  feet.  (See  Figure  1) 

The  cargo  box  is  secured  to  the  power 
unit  frartie  at  the  front  by  hold-down 
clamps  and  near  the  center  of  the  cargo 
box  by  a  kingpin  and  fifth  wheel  plate.  It 
is  also  secured  at  the  rear  of  the  truck 
frame  by  2-inch  pins.  The  cargo  box  can 
be  raised  by  means  of  jacks  at  its  four 
corners,  enabling  the  power  unit  to  drive 
out  from  under  it.  The  fifth  wheel 
connection  does  not  function  in  a 
conventional  manner.  The  cargo  box 
does  not  swivel  or  turn  at  the  fifth 
wheel:  it  is  used  as  a  clamp-on  device 
only.  The  tandem  wheel  semi-trailer  to 


be  pulled  by  the  power  unit  is  so 
designed  that  when  loaded  a  portion  of 
the  weight  of  the  trailer  and  the  load 
therein  is  borne  by  the  power  unit. 

Several  states  have  classified  the 
Maxi-Cube  power  unit  as  a  single  unit 
truck,  causing  the  combination  to  be 
subject  to  state  length  limitations  for 
that  type  of  vehicle  combination,  and 
resulting  in  severe  use  restrictions  of  the 
Maxi-Cube  in  many  states.  The 
petitioner.  LHT  Industries  of  Bala- 
Cynwyd,  Pennsylvania,  contends  that 
the  power  unit  of  the  Maxi-Cube,  with 
the  cargo  box  attached,  constitutes  a 
truck  tractor-semitrailer.  As  such,  the 
petitioner  contends  that  the  entire 
combination  should  be  classified  as  a 
truck  traclor-semitrailer-trailer  under 
the  STAA.  and  be  subject  to  the 
preemptive  effects  of  that  statute. 

FHWA  has  determined  that  the  Maxi- 
Cube  does  not  qualify  as  a  truck  tractor- 
semitrailer-trailer  combination.  This 
decision  is  based  on  the  fact  that  the 
Maxi-Cube  does  not  meet  the  statutory 
or  regulatory  definitions  pertaining  to 
truck  tractor-semitrailer-trailer 
combinations.  In  particular,  the  STAA 
and  FHWA's  implementing  regulations 
at  23  CFR  658.5(k)  provide  that  a  "truck 
tractor"  is  the  noncargo  carrying  power 
unit  that  operates  in  combination  with  a 
semitrailer  or  trailer,  except  that  a  truck 
tractor  and  semitrailer  engaged  in  the 
transportation  of  automobiles  may 
transport  motor  vehicles  on  part  of  the 
power  unit.  The  power  unit  of  the  Maxi- 
Cube  carries  cargo. 

Also,  49  CFR  390.6  provides  that  the 
term  "semitrailer"  means  any  motor 
vehicle  other  than  a  "pole  trailer,"  with 
or  without  motive  power,  designed  to  be 
drawn  by  another  motor  vehicle  and  so 
constructed  that  some  part  of  its  weight 
rests  upon  the  towing  vehicle.  The  front 
box  on  the  Maxi-Cube  is  not  designed  to 
be  drawn  by  another  vehicle  and  is  so 
designed  that  all  of  its  weight,  rather 
than  part  of  it.  rests  upon  the  towing 
vehicle. 

As  a  result  of  FHWA's  determination 
that  a  Maxi-Cube  is  not  a  truck  tractor- 
semitrailer-trailer  combination  LHT 
Industries  has  requested  that  the  Maxi- 
Cube  be  designated  as  "specialized 
equipment"  pursuant  to  section  411(d)  of 
the  STAA.  LHT  further  requests  that  if 
the  Maxi-Cube  is  designated  as 


"specialized  equipment."  FHWA  should 
also  find  that  this  combination  is 
entitled  to  the  preemptive  effects  of  the 
STAA.  i.e..  be  permitted  to  operate  on 
the  Interstate  System  and  designated 
Federal-aid  Primary  highways  subject  to 
Federal  law  rather  than  state  regulation. 

Under  the  provisions  of  section  411(d) 
of  the  STAA,  which  provides  that  the 
Secretary  is  authorized  to  establish  rules 
to  implement  the  provisions  of  the 
section,  and  to  make  such 
determinations  as  are  necessary  to 
accommodate  specialized  equipment 
(including,  but  not  limited  to,  automobile 
transporters)  subject  to  subsections  (a) 
and  (b)  of  the  section. 

The  petitioner  has  argued  that  the 
Maxi-Cube  should  be  designated  as 
"specialized  equipment"  because  the 
combination  oH^ers  greater  cargo- 
carrying  capacity,  increased  fuel 
efficiency,  more  maneuverable  drive, 
and  greater  safety  benefits  than 
traditional  combinations. 

The  FHWA  is  requesting  public 
comments  relative  to  this  request  by 
LHT  Industries.  FHWA  is  primarily 
seeking  comments  and  information  on 
the  following  issues  relating  to  the  Maxi- 
Cube:  maneuvering  characteristics, 
safety,  control  offtracking.  crosswind 
effects,  and  the  need  for  overall  length 
limits  on  such  a  configiu-ation.  FHWA 
would  also  appreciate  comments  on  the 
petitioner's  stated  advantages  to  this 
vehicle.  Finally,  FHWA  would 
appreciate  comments  regarding  the  need 
to  preempt  current  state  regulation  of 
this  vehicle.  Any  other  comments  and 
information  are  welcomed. 

FHWA  is  also  considering  the 
adoption  of  a  definition  for  the  term 
"specialized  equipment."  Comments 
regarding  the  types  of  vehicles  that 
should  be  considered  as  "specialized 
equipment"  as  well  as  proposals 
regarding  an  actual  definition  are  being 
sought. 

Those  desiring  to  comment  on  this 
advance  notice  of  proposed  rulemaking 
are  asked  to  submit  their  views  in 
writing.  Comments  will  be  available  for 
public  inspection  both  before  and  after 
the  closing  date  at  the  above  address. 
All  comments  received  to  this  advance 
notice  will  be  considered  before  further 
rulemaking  action  is  undertaken. 
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The  FHWA  has  determined,  at  this 
time,  that  this  document  contains 
neither  a  ma)or  rule  under  Executive 
Order  12291  nor  a  signiflcant  regulation 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation.  This  determination  will 
be  reevaluated  and  a  draft  regulatory 
evaluation  will  be  prepared  if  necessary, 
based  upon  the  data  received  in 
response  to  this  notice. 

Based  upon  the  information  available 
to  FHWA  at  this  time,  the  action  taken 
in  this  rulemaking  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numlier  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  and 
Federal  programs  and  activities  apply  to  this 
program.)  (23  US.C.  315;  49  U.S.C.  2311(d);  49 
CFR  1.48) 

List  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
Highway  and  roads.  Motor  carriers — 
size  and  weight. 

issued  on  December  23. 1965.  '  ' 

1-P.  Lanun, 

Deputy  Federal  Highway  Adminrstrator, 
Federal  Highway  Administration. 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

29CFRPart20 

Debt  Collection  Act  of  1982;  Salary 
Offset 

Correction 

In  PR  Doc.  85-29587,  beginning  on 
page  51354  in  the  issue  of  Monday. 
December  16. 1985.  as  Part  V.  make  the 
following  correction: 

On  page  51356,  first  column,  in 
§  20.78(c).  first  line.  "Credit"  should 
have  read  "Creditor". 

MXING  CODE  1S0S-01-M 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Part  1450 

Debt  Collection 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Mediation  and 
Conciliation  Service  is  proposing  to 
amend  its  rules  by  adding  a  new  Part 
1450  establishing  rules  for  the  collection 
of  debts  owed  to  the  United  States.  The 
proposed  rules  reflect  changes  to  debt 
coUection  procedures  authorized  by  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3701-3719)  as  amended  by  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-365.  96 
Stat.  1749).  These  laws  have  been 
implemented  by  the  Federal  Claims 
Collection  Standards  issued  jointly  by 
the  General  Accounting  Office  and  the 
Department  of  Justice  (4  CFR  Parts  101- 
105),  regulations  issued  by  Office  of 
Personnel  Management  (5  CFR  Part  550) 
and  the  procedures  prescribed  by  the 
Office  of  Management  and  Budget  in 
Circular  A-129  of  May  9. 1985. 
DATES:  Written  comments  must  be 
received  by  February  7, 1986. 
ADOftESS:  Send  comments  to  Ted 
Chaskelson,  Legal  Services  Office. 
Federal  Mediation  and  Conciliation 
Service.  2100  K  Street.  NW.. 
Washington.  DC  20427. 
FOn  FURTHER  INFORMATION  CONTACT 

Ted  Chaskelson.  Legal  Services  Office. 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street.  NW.. 
Washington,  DC  20427  [202  653-5305). 
SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (the  Act) 
authorizes  new  procedures  for  the 
collection  of  debts  owed  to  the  United 
States,  including  (1)  disclosure  of 
information  to  consumer  reporting 


agencies;  (2)  contracting  for  collection 
services  to  recover  debts;  (3) 
administrative  offset;  and  (4)  salary 
o^set.  Although  these  are  separate 
procedures,  any  procedure  may  be  used 
by  itself,  or  in  conjunction  with  other 
procedures. 

Disclosure  to  a  Consumer  Reporting 
Agency 

Section  3  of  the  Debt  Collection  Act 
(codified  at  31  U.S.C.  3711(f)  authorizes 
agencies  to  report  delinquent  debtors  to 
to  a  consumer  reporting  agency.  This 
provision  applies,  however,  to 
individuals,  and  therefore  is  limited  to 
natural  persons.  The  Act  requires  that 
an  individual  be  provided  notice  of  a 
debt  and  the  opportunity  to  review  the 
record  and  enter  into  a  written  payment 
agreement  before  the  Government 
releases  information  to  a  consumer 
reporting  agency.  Also,  notice  for  the 
system  of  records  from  which 
information  is  disclosed  must  be 
published  in  the  Federal  Register  stating 
that  information  may  be  provided  to 
consumer  reporting  agencies.  The  Act 
also  requires  that  the  Government  report 
any  significant  change  in  circumstances 
(for  example  payment  of  the  debt)  to  the 
consumer  reporting  agency. 

Contracts  for  CoUaction  Services 

Section  13  of  the  Debt  Collection  Act 
(codified  at  31  U.S.C.  3718)  authorizes 
Government  agencies  to  enter  into 
contracts  for  collection  services  to 
recover  debts  owed  the  United  States. 
The  Act  requires  that  certain  provisions 
be  contained  in  any  contract  entered 
into,  including: 

(1)  The  agency  retains  the  authority  to 
resolve  a  dispute,  including  the  authority 
to  terminate  a  collection  action  or  refer 
the  matter  to  the  Attorney  GeneraLfor 
civil  remedies;  and 

(2)  The  contractor  is  subject  to  the 
Privacy  Act  of  1974.  as  it  applies  to 
private  contractors,  as  well  as  subject  to 
State  and  Federal  laws  governing  debt 
collection  practices. 

Administrative  Offset 

The  procedures  authorized  for 
administrative  offset  are  contained  in 
section  10  of  the  Debt  Collection  Act 
(codified  at  31  U.S.C.  3716).  As  with  the 
provision  for  disclosure  to  a  consumer 
reporting  agency,  the  Act  requires  that 
notice  procedures  be  observed  by  the 
agency. 

The  debtor  is  also  afforded  an 
opportunity  to  inspect  and  copy 
Government  records  pertaining  to  the 
claim,  to  enter  into  an  agreement  for 
repayment,  and  to  a  review  of  the  claim 
if  requested.  Agencies  of  the 
Government  may  cooperate  with  one 
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another  in  order  to  effectuate  recovery 
of  the  claim. 

Salary  Offset  | 

Section  5  of  the  Debt  Collection  Act 
(codified  at  5  U.S.C.  5514)  establishes 
new  procedures  to  be  used  when  an 
agency  collects  money  owed  it  by 
offsetting  the  salary  of  a  Federal 
employee.  Like  administrative  offset, 
agencies  may  cooperate  with  one 
another  in  order  to  recover  the  debt. 

The  new  salary  offset  procedures 
permit  an  employee  to  review  the 
determination  of  indebtedness  before 
offset  is  implemented,  and  an  employee 
against  which  an  offset  is  sought  is 
automatically  entitled  to  a  hearing  on 
matters  such  as  the  determination  of  the 
debt,  the  amount  of  the  debt,  or  the 
percentage  of  disposable  pay  to  be 
deducted  each  pay  period. 

Executive  Order  12291 

This  proposed  rule  is  not  a  "major 
rule"  imder  Executive  Order  12291 
because  it  is  not  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

The  FMCS  finds  that  the  proposed 
rule  will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354,  94  Stat.  1164  (5 
U.S.C.  605(b)).  TTie  FMCS  has  so 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  This  conclusion  has 
been  reached  because  the  proposed  rule 
does  not,  in  itself,  impose  any  additional 
requirements  upon  small  entities. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
any  reporting  recordkeeping  provisions 
that  are  included  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 


I 
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List  of  Subjects  ia  29  CFR  Part  20 

Claims.  Debts.  Government 
Employees,  Administrative  practice  and 
procedure. 

Accordingly,  29  CFR  is  proposed  to  be 
amended  by  adding  Part  1450  to  read  as 
follows: 

PART  1450— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES 

Subpart  A— General  Provisions 

Sec. 

1450.1  Definitions. 

1450.2  Exceptions. 

1450.3  Use  of  procedures. 

1450.4  Conformance  to  law  and  regulations. 

1450.5  Other  procedures. 

1450.6  Informal  action. 

1450.7  Return  of  property. 
1450.B  Omissions  not  a  defense. 

Subpart  B— Administrative  Offset- 
Consumer  Reporting  Agencies — 
Contracting  for  Collection 

1450.9  Demand  for  payment. 

1450.10  Collection  by  administrative  offset 

1450.11  Administrative  offset  against 
amounts  payable  from  Civil  Service 
Retirement  and  Disability  Fund. 

1450.12  Collection  in  installments. 

1450.13  Exploration  of  compromise. 

1450.14  Suspending  or  terminating 
collection  action. 

1450.15  Referrals  to  the  Department  of 
Justice  or  the  General  Accounting  Office. 

1450.16  Use  of  Consumer  Reporting 
Agencies. 

1450.17  Contracting  for  collection  services. 

Subpart  C — Salary  Offset 

1450.18  Purpose. 

1450.19  Scope. 

1450.20  Definitions.  ' 

1450.21  Notification. 

1450.22  Hearing. 

1450.23  Deduction  from  pay. 

1450.24  Liquidation  from  final  check  or 
recovery  from  other  payment. 

1450.25  Non-Waiver  of  rights  bv  payments. 

1450.26  Refunds. 

1450.27  Interest,  penalties  and 
administrative  costs. 

1450.28  Recovery  when  paying  agency  is  not 
creditor  agency. 

Subpart  D— Interest,  Penalties,  and 
Administrative  Costs 

1450.29  Assessment. 

1450.30  -Exemptions. 

Authority:  31  U.S.C.  3701;  31  U.S.C.  3711  et 
seq.;  5  U.S.C.  5514:  4  CFR  Parts  101-105:  5 
CFR  Part  550. 

§  14S0.1    Definitions. 

(a)  The  term  "agency"  means  the 
Federal  Mediation  and  Conciliation 
Service. 

(b)  The  term  "agency  head"  means  the 
Director  of  the  Federal  Mediation  and 
Conciliation  Service. 

(c)  The  terms  "appropriate  agency 
official"  or  "designee"  mean  the 
Director  of  the  Financial  Management 


Staff  of  FMCS.  or  such  other  official  as 
may  be  named  in  the  future  by  the 
Director  of  FMCS. 

(d)  The  terms  "claim"  and  "debt"  are 
deemed  synonymous  and 
interchangeable.  They  refer  to  an 
amount  of  money  or  property  which  has 
been  determined  by  an  appropriate 
agency  official  to  be  owed  to  the  United 
States  from  any  person,  organization,  or 
entity,  except  another  Federal  agency. 

(e)  A  debt  is  considered  "delinquent" 
if  it  has  not  been  paid  by  the  date 
specified  in  the  agency's  written 
notification  or  applicable  contractual 
agreement,  unless  other  satisfactory 
payment  arrangements  have  been  made 
by  that  date,  or  if  at  any  time  thereafter 
the  debtor  fails  to  satisfy  obligations 
under  a  payment  agreement  with  the 
agency. 

(f)  The  term  "referral  for  litigation" 
means  referral  to  the  Department  of 
Justice  for  appropriate  legal 
proceedings. 

§1450.2    Exceptions. 

(a)  Claims  arising  from  the  audit  of 
transportation  accounts  pursuant  to  31 
U.S.C.  3726  shall  be  determined, 
collected,  compromised,  terminated  or 
settled  in  accordance  with  regulations 
published  under  the  authority  of  31 
U.S.C.  3726  (see  41  CFR  parts  101-41). 

(b)  Claims  arising  out  of  acquisition 
contracts  subject  to  the  Federal 
Acquisition  Regulations  (FAR)  shall  be 
determined,  collected,  compromised, 
terminated,  or  settled  in  accordane  with 
those  regulations.  (See  48  CFR  Part  32). 
If  not  otherwise  provided  for  in  the  FAR 
system,  contract  claims  that  have  been 
the  subject  of  a  contracting  officer's 
final  decision  in  accordance  with 
section  6(a]  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  605)(a)),  may  be 
determined,  collected,  compromised, 
terminated  or  settled  under  the 
provisions  of  this  regulation,  except  that 
no  additional  review  of  the  debt  shall  be 
granted  beyond  that  provided  by  the 
contracting  officer  in  accordance  with 
the  provisions  of  section  6  of  the 
Contract  Disputes  Act  of  1978  (41  USC 
605).  and  the  amount  of  any  interest, 
administrative  charge,  or  penalty  charge 
shall  be  subject  to  the  limitations,  if  any. 
contained  in  the  contract  out  of  which 
the  claim  prose. 

(c)  Claims  based  in  whole  or  in  part 
on  conduct  in  violation  of  the  antitrust 
laws,  or  in  regard  to  which  there  is  an 
indication  of  fraud,  presentation  of  a 
false  claim,  or  misrepresentation  on  the 
part  of  the  debtor  or  any  other  party 
having  an  interest  in  the  claim,  shall  be 
referred  to  the  Department  of  Justice 
(DO))  as  only  the  DOJ  has  authority  to 


compromise,  suspend,  or  terminate 
collection  action  on  such  claims. 

(d)  Tax  claims  are  also  excluded  from 
the  coverage  of  this  regulation. 

§  14S0.3    Use  of  Procedures. 

Procedures  authorized  by  this 
regulation  (including,  but  not  limited  to. 
disclosure  to  a  consumer  reporting 
agency,  contracting  for  collection 
services,  administrative  offset  and 
salary  offset)  may  be  used  singly  or  in    . 
combination,  so  long  as  the 
requirements  of  applicable  law  and 
regulation  are  satisfied. 

§  1450.4    ConformarKe  to  law  and 
regulations. 

The  requirements  of  applicable  law 
(31  U.S.C.  3701-3719  as  amended  by  Pub. 
L  97-365,  96  Stat.  1749)  have  been  " 
implemented  in  Govemmentwide 
standards:  (a)  The  Regulations  of  the 
Office  of  Personnel  Management  (5  CFR 
Part  550),  (b)  The  Federal  Claims 
Collection  Standards  issued  jointly  by 
the  General  Accounting  Office  and  the 
Department  of  Justice  (4  CFR  Parts  101- 
105).  and  (c)  the  procedures  prescribed 
by  the  Office  of  Management  and 
Budget  in  Circular  A-129  of  May  9, 1985. 
Not  every  item  in  the  above  described 
standards  has  been  incorporated  or 
referenced  in  this  regulation.  To  the 
extent,  however,  that  circumstances 
arise  which  are  not  covered  by  the  terms 
stated  in  this  regulation,  FMCS  will 
proceed  in  any  actions  taken  in 
accordance  with  applicable 
requirements  found  in  the  sources 
referred  to  in  paragraphs  (a)  (b)  and  (c) 
of  this  section. 

§  1450.5    Ottier  procedures 

Nothing  contained  in  this  regulation  is 
intended  to  require  FMCS  to  duplicate 
administrative  proceedings  required  by 
contract  or  other  laws  or  regulations. 

§  1450.6    informal  action. 

Nothing  contained  in  this  regulation  in 
intended  to  preclude  utilization  of 
informal  administrative  actions  or 
remedies  which  may  be  available. 

§  1450.7    Return  of  property. 

Nothing  contained  in  this  regulation  is 
intended  to  deter  FMCS  from  demanding 
the  return  of  specific  property  or  from 
demanding,  the  return  of  the  property  or 
the  payment  of  its  value. 

§  1450.6    Omissions  not  a  defense. 

The  failure  of  FMCS  to  comply  with 
any  provision  in  this  regulation  shall  not 
serve-as  a  defense  to  the  debt. 
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Subpart  B-Admktistrativ«  OffSal— 
Consumer  Reporting  Agencies— 
Contracting  for  Collection 

§  14S0.9    Ovmand  for  paymant 

Prior  to  making  an  administrative 
offset,  demand  for  payment  will  be 
made  as  stated  below: 

(a)  Written  demands  shall  be  made 
promptly  upon  a  debtor  in  teims  which 
inform  the  debtor  of  the  consequences  of 
failue  to  cooperate.  A  total  of  three 
progressively  stronger  written  demands 
at  not  more  than  30-day  intervals  will 
normally  be  made  unless  a  response  to 
the  first  or  second  demand  indicates 
that  a  further  demand  would  be  futile 
and  the  debtor's  response  does  not 
require  rebuttal.  In  determining  the 
timing  of  demand  letters,  FMCS  will  give 
due  regard  to  the  neeed  to  act  promptly 
so  that,  as  a  general  rule,  if  necessary  to 
refer  the  debt  to  the  Department  of 
Justice  for  litigation,  such  referral  can  be 
made  within  one  year  of  the  agency's 
Hnal  determination  of  the  fact  and  the 
amount  of  the  debt.  When  necessary  to 
protect  the  Government's  interests  (for 
example,  to  prevent  the  statute  of 
limitations,  28  U.S.C.  2415,  from 
expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions 
under  this  chapter,  including  immediate 
prefereral  for  litigation.    * 

(b)  The  initial  demand  letter  will 
inform  the  debtor  of:  (1)  The  basis  for 
the  indebtedness  and  the  right  of  the 
debtor  to  request  review  within  the 
agency;  (2)  the  applicable  standards  for 
assessing  interest,  penalties,  and 
administrative  costs  (Subpart  D  of  this 
regulation)  and  (3j  the  date  by  which 
payment  is  to  be  made,  which  normally 
should  be  not  more  than  30  days  from 
the  date  that  the  initial  demand  letter 
was  mailed  or  hand-delivered.  FMCS 
will  exercise  care  to  insure  that  demand 
letters  are  mailed  or  hand-delivered  on 
the  dame  day  that  they  are  actually 
dated.  Apart  from  this,  there  is  no 
prescribed  format  for  the  demand 
letters. 

(c)  As  appropriate  to  the 
circumstances.  F>4CS  may  include  either 
in  the  initial  demand  letter  or  in 
subsequent  letters,  matters  relating  to 
alternative  methods  of  payment,  policies 
with  respect  to  use  of  consumer 
reporting  agencies  and  collection 
services,  the  agency's  intentions  with 
respect  to  referral  of  the  debt  to  the 
Department  of  Justice  for  litigation,  and. 
depending  on  applicable  statutory 
authority,  the  debtor's  entitlement  to 
consideration  of  waiver. 

(d)  FMCS  will  respond  promptly  to 
communications  from  the  debtor,  within 
30  days  whenever  feasible,  and  will 
advise  debtors  who  dispute  the  debt 


that  they  must  furnish  available 
evidence  to  support  their  contentions. 

(e)  If,  either  prior  to  the  initiation  of, 
at  any  time  during,  or  after  completion 
of  the  demand  cycle,  FMCS  determines 
to  pursue  administrative  offset,  then  the 
procedures  speciHed  in  §  §  1450.10  and 
1450.11,  as  applicable,  will  be  followed. 
The  availability  of  funds  for  offset  and 
the  agency  determination  to  purse  it 
release  the  agency  from  the  necessity  of 
further  compliance  with  paragraphs  (a), 
(b),  and  (c)  of  this  section.  If  the  agency 
has  not  already  sent  the  first  demand 
letter,  the  agency's  written  notification 
of  its  intent  to  offset  must  give  the 
debtor  the  opportunity  to  make 
voluntary  payment  a  requirement  which 
will  be  satisHed  by  compliance  with  the 
notice  requirements  of  S  S  1450.10  and 
1450.11  as  applicable. 


§  i4saio 

offset 


Collection  by  adininistratlvs 


(a)  Collection  by  administrative  offset 
will  be  undertaken  in  accordance  with 
these  regulations  on  all  claims  which  are 
liquidated  or  certain  in  amount,  in  every 
instance  in  which  such  collection  is 
determined  to  be  feasible  and  not 
otherwise  prohibited. 

(1)  For  purposes  of  this  section,  the 
term  "administrative  offset"  has  the 
meaning  provided  in  31  U.S.C. 
3716(a){lj. 

(2)  Whether  collection  by 
administrative  offset  is  feasible  is  a 
determination  to  be  made  by  the  agency 
on  a  case-by-case  basis,  in  the  exercise 
of  sound  discretion.  FMCS  will  consider 
not  only  whether  administrative  offset 
can  be  accomplished  practically,  but 
also  whether  offset  is  best  suited  to 
further  and  protect  all  of  the 
Government's  interests.  In  appropriate 
circumstances,  FMCS  may  give  due 
consideration  to  the  debtor's  financial 
condition,  and  is  not  required  to  use 
offset  in  every  instance  in  which  there  is 
an  available  source  of  funds.  FMCS  may 
also  consider  whether  offset  would  tend 
to  substantially  interfere  with  or  defeat 
the  purposes  of  the  program  authorizing 
the  payments  against  which  offset  is 
contemplated.  For  example,  under  a 
grant  program  in  which  payments  are 
made  in  advance  of  the  grantee's 
performance,  offset  will  normally  be 
inappropriate.  This  concept  generally 
does  not  apply,  however,  where 
payment  is  in  the  form  of 
reimbursement. 

(b)  Before  the  offset  is  made,  a  debtor 
shall  be  provided  with  the  following: 
written  notice  of  the  nature  and  amount 
of  the  debt,  and  the  agency's  intention  to 
collect  by  offset;  opportunity  to  inspect 
and  copy  agency  records  pertaining  to 
the  debt  opportunity  to  obtain  review 


within  the  agency  of  the  determination 
of  indebtedness;  and  opportunity  to 
enter  into  a  written  a^^ement  with  the 
agency  to  repay  the  debt.  FMCS  may 
also  make  requests  for  offset  to  other 
agencies  holding  fimds  payable  to  the 
debtor,  and  process  requests  for  offset 
that  are  received  from  other  agencies. 

(1)  FMCS  will  exercise  sound 
jud^ent  in  determining  whether  to 
accept  a  repayment  agreement  in  lieu  of 
offset.  The  determination  will  weigh  the 
Government's  interest  in  collecting  the 
debt  against  fairness  to  the  debtor.  If  the 
debt  is  delinquent  and  the  debtor  has 
not  disputed  its  existence  or  amount 
FMCS  will  normally  accept  a  repayment 
agreement  in  lieu  of  offset  only  if  the 
debtor  is  able  to  establish  that  offset 
would  result  in  undue  financial  hardship 
or  would  be  against  equity  and  good 
conscience. 

(2)  In  cases  where  the  ptocedural 
requirements  specified  in  paragraph  (b) 
of  this  section  have  previously  been 
provided  to  the  debtor  in  cormection 
with  the  same  debt  under  some  other 
statutory  or  regulatory  authority,  such 
as  pursuant  to  a  notice  of  audit 
allowance,  the  agency  is  not  required  to 
duplicate  those  requirements  before 
taking  administrative  offset. 

(3)  FMCS  may  not  initiate 
administrative  offset  to  collect  a  debt 
under  31  U.S.C.  3716  more  than  10  years 
after  the  Government's  right  to  collect 
the  debt  first  accrued,  unless  facts 
material  to  the  Government's  right  to 
collect  the  debt  were  not  known  and 
could  not  reasonably  have  been  known 
by  the  official  or  officials  of  the 
Government  who  were  charged  with  the 
responsibility  to  discover  and  collect 
such  debts.  When  the  debt  first  accrued 
is  to  be  determined  according  to  existing 
law  regarding  the  accrual  of  debts,  such 
as  under  28  U.S.C.  2415. 

(4)  FMCS  is  not  authorized  by  31 
U.S.C.  3716  to  use  administrative  offset 
with  respect  to:  (i)  Debts  owed  by  any 
State  or  local  Government;  (ii)  debts 
arising  under  or  payments  made  under 
the  Social  Security  Act  the  Internal 
Revenue  Code  of  1954,  or  the  tariff  laws 
of  the  United  States;  or  (iii)  any  case  in 
which  collection  of  the  type  of  debt 
involved  by  administrative  offset  is 
explicitly  provided  for  or  prohibited  by 
another  statute.  However,  unless 
otherwise  provided  by  contract  or  law, 
debts  or  payments  which  are  not  subject 
to  administrative  offset  under  31  U.S.C. 
3716  may  be  collected  by  administrative 
offset  under  the  common  law  or  other 
applicable  statutory  authority. 

(5)  FMCS  may  effect  administrative 
offset  against  a  payment  to  be  made  to  a 
debtor  prior  to  completion  of  the 
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procedures  retpjircd  by  para^aph  (b}  of 
this  section  if:  (i)  Failure  to  take  the 
oflsel  womU  auhotantiatly  prcHK^o?  the 
GiitiirrMMMl'a abibkjr  to  caiieci  the  debt, 
and  (ii^  the  time  before  the  payment  is  to 
be  made  does  not  reaaaaaWy  permit  the 
comp^ton  of  tbese  pnxredures.  Such 
prior  offset  must  be  promptly  folktwed 
by  the  compietk»  of  those  procedtaes. 
Amouiits  recovered  by  offset  but  later 
found  not  to  be  owed  to  the  Government 
shall  be  premptiy  refunded. 

(6)  FMCS  will  obtain  credit  reports  on 
delinqoent  accounts  lo  identify 
opporkuBtties  for  administrative  offset  of 
amoants  due  to  a  delinquent  debtor 
when  other  collection  techniques  have 
been  unsucceasfuL 

(c)  Type  of  hearing  or  review:  (1)  For 
purposes  of  this  sectLoo.  whenever 
FMCS  is  required  to  provide  a  hearing  or 
review  within  the  agency,  the  agency 
shall  provide  the  debtor  with  a 
reasonable  opportunity  for  an  oral 
hearing  when:  (i)  An  i^plicable  statute 
authorizes  or  requires  the  agency  to 
consider  waiver  of  the  indebtedness 
involved,  the  debtor  requests  waiver  of 
the  indebtedness,  and  the  waiVer 
determination  turns  on  an  issue  of 
credibility  or  veracity;  or  (ii)  the  debtor 
requests  reconsideratioa  of  the  debt  and 
the  agency  determines  that  the  question 
of  the  indebtedness  cannot  be  resolved 
by  review  of  the  documentary  evidence, 
for  example,  when  the  validity  of  the 
debt  turns  on  an  issue  of  credibility  or 
veracity.  Unless  otherwise  required  by 
law,  an  oral  hearing  under  this  section  is 
not  required  to  be  a  formal  evidentiary- 
type  hearing,  although  the  FMCS  will 
carefully  document  all  significant 
matters  discnssed  at  the  hearing. 

(2)  This  section  does  not  require  an 
oral  hearing  wfth  respect  to  debt 
collection  system*  in  »vhich 
determinations  of  indebtedness  or 
waiver  rarely  involve  issues  of 
credibility  or  veracity  and  the  agency 
has  determined  that  review  of  the 
written  record  rs  onlinarily  an  adeqw^te 
means  to  cwreet  prior  mistakes.  In 
administering  such  a  system,  the  agency 
is  not  required  to  sift  through  all  of  the 
requests  received  in  order  to  accord  oral 
hearings  in  those  few  cases  which  may 
involve  issues  of  credibility  or  veracity. 

(3)  In  those  cases  where  an  oral 
hearing  is  not  required  by  this  section, 
the  agency  wiQ  make  Us  determination 
on  the  reqitesr  for  waiver  or 
recnnsideration  based  upon  a  "paper 
hearing"  that  is,  a  review  of  the  written 
record. 

(d)  Appropriate  use  wilt  be  made  of 
the  cooperative  efforts  of  other  agencies 
in  effecting  collection  by  administrative 
offset.  Generally^  FK4CS  will  not  refuse 
to  comply  with  requests  from  oibei 


agencies  to  initiate  adomustn^iive  uf^t 
ta  coUect  debts  owed  to  the  Untied 
States,  mleso.  Ifae  reqoesting  agency  has 
not  complied  with  the  applicable 
provisiom  of  these  standards  or  the 
offset  would  be  otherwise  contrary  to 
law. 

(e)  Collection  by  offset  against  a 
>udgment  obtained  by  a  debtor  against 
the  United  States  shall  be  accomplished 
m  accordance  with  31  U5.C.372a. 

(f)  Whenever  the  creditor  agency  is 
not  the  agency  which  ts  responsible  for 
making  the  prayment  agamst  which 
administrative-offset  »  semght.  the  latter 
agency  shall  not  initiate  the  requested 
offeet  until  it  has  been  provided  by  the 
creditor  agency  with  an  appraptiate 
written  certification  that  the  debtor 
owes  a  debt  (including  the  amoonl)  and 
that  full  compliance  with  the  provisions 
of  this  section  have  taken  place. 

(g)  When  collecting  multiple  debts  by 
administrative  ofEseU  FViCS  will  apply 
the  recovered  amounts  to  those  debts  in 
accordance  with  the  best  interests  of  the 
United  States,  as  determined  by  the 
facts  and  circumstances  of  the  particular 
case,  paying  special  attention  to 
applicable  statutes  of  limitations. 

§  1 450. 11    Administrative  Offset  Against 
Amoants  Payable  Iron  CMl  Sarvic» 
Retirement  and  Disability  Fund. 

(a)  Unless  otherwise  prohibited  by 
law.  FMCS  may  request  that  moneys 
which  are  due  and  payable  to  a  debtor 
from  the  Civil  Service  Retirenvent  and 
Disability  Fund  be  administratively 
offset  in  reasonable  amounts  in  order  to 
collect  in  one  full  payment,  or  a  minimaf 
number  of  payments,  debts  cwved  to  the 
United  States  by  the  debtor.  Such 
reqttests  shall  be  made  to  the 
appropriate  officials  of  the  Office  of 
Personriel  Managen»ent  in  accordance 
with  such  regulations  as  may  be 
prescribed  by  the  Director  oi  that  Office. 

(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a)  of  this  section.  FMCS  shaM  include 
written  certificalioa  that: 

(1)  The  debtor  owes  the  United  States 
a  debt,  including  the  amount  of  the  debt; 

12)  The  FMCS  has  complied  with  the 
appKcable  statutes,  regulations,  and 
procedures  of  the  Office  of  Personnel 
Management;  and 

[3)  The  FMCS  has  compHcd  with  the 
requirements  of  §  1450.10  of  this  part, 
including  any  required  hearing  or 
review. 

(c)  Once  FMCS  decides  to  request 
administrative  offset  under  paragraph, 
(a)  of  this  section,  it  will  make  the 
request  as  soon  as  practical  after 
completion  of  the  applicable  procedures 
in  order  that  the  Office  of  Personnel 
Management  may  identify  and  "flag"  the 


debtor's  account  in  aoticipstian  of  the 
time  when  the  debtor  i eqaests  or 
become  ctigible  lo  recefve  payments 
from  the  Fund.  This  w*  satisfy  any 
reqan^ment  that  offset  be  mi**ated  prior 
to  expiration  of  the  applicable  stafti*e  of 
Irmilalions.  At  such  time  as  the  debtor 
makes  a  claim  for  payments  from  the 
Fumi,  if  at  least  a  year  has  elapsed  sinre 
the  offset  request  was  orrginally  made. 
the  debtor  shonld  be  permitted  to  offer  a 
satisfactory'  payment  plan  m  lieu  of 
offset  upon  establishing  that  changed 
financial  ciicuuBStances  would  render 
the  offset  unfust. 

(d)  If  FMCS  collects  part  or  all  of  the 
debt  by  other  means  before  deductions 
are  made  or  completed  pursuant  to 
paragraph  (a)  of  this  section.  FMCS 
shall  act  promptly  to  nmdify  or 
terminate  its  request  for  offset  under 
para^-aph  [a]  of  this  section. 

(e)  This  section  does  not  require  or 
authorize  the  Office  of  Personnel 
Management  to  review  the  merits  of  d» 
FMCS  determination  with  respect  to  the 
amount  and  validity  of  the  debt  its 
determinwtion  »s  to  warver  mider  an 
applicable  statute,  or  its  determination 
to  provide  or  not  provide  an  oral 
hearing. 

§1450.12    CoHarthw  in  liilaWimiiti. 

(a)  Whenever  feasible,  and  except  as 
otherwise  provided  by  law.  debts  owed 
to  the  United  States,  together  with 
interest,  penalties,  and  administrative 
costs  as  required  by  ibis  regidBtian 
should  be  collected  in  full  in  one  bunp 
sum.  This  is  true  whether  the  debt  is 
being  collected  by  adntinistrative  offset 
or  by  another  method,  incliKkQg 
voluntary  payment.  However,  if  the 
debtor  is  financiaUy  unable  to  pay  the 
indebtedness  in  one  lump  sum,  payment 
may  be  accepted  in  regular  instaltments. 
FMCS  will  obtain  fiaancial  statements 
from  debtors  who  represent  that  they 
are  unable  to  pay  the  debt  in  one  luaip 
sum.  If  FMCS  agrees  to  accept  p.iyment 
in  re^lar  installments  it  will  obtain  a 
legally  enforceable  written  agreement 
from  the  debt  which  specifies  ;fll  of  the 
terms  of  the  arrangement  and  v»hich 
contains  a  fM^ovision  accelerating  the 
debt  in  the  event  the  debtor  defaidls. 
Tlie  size  and  frequency  of  instalhneirt 
payments  should  bear  a  reasonable 
relation  to  the  siae  of  the  debtor  and 
debtor's  ability  to  pay.  If  possible,  the 
installment  payments  should  be 
sufficient  in  size  and  freqoency  to 
liquidate  the  Government's  daim  in  sot 
more  than  3  years.  Installment  payments 
of  less  than  S50  per  month  will  be 
accepted  only  if  justifiable  on  the 
grounds  of  financial  hardship  or  hjr 
some  other  reasonable  cause. 
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(b)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
insliillment  payment  is  to  be  applied  as 
among  those  debts,  that  designation 
must  be  followed.  If  the  debtor  does  not 
designate  the  application  of  the 
payment.  FMCS  will  apply  payments  to 
various  debts  in  accordance  with  the 
best  interests  of  the  United  States,  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
paying  special  attention  to  applicable 
statutes  of  limitations. 

§  14S0.13    Exploration  of  Compromise. 

FMCS  may  attempt  to  effect 
compromise,  preferably  during  the 
course  of  personal  interviews,  in 
accordance  with  the  standards  set  forth 
in  Part  103  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  103). 

§1450.14    Suspending  or  Terminating 
Collection  Action. 

The  suspension  or  termination  of 
collection  action  shall  be  made  in 
accordance  with  the  standards  set  forth 
in  Part  104  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  104). 

§  1450.15    Referrals  to  the  Department  of 
Justice  or  ttie  General  Accounting  Office. 

Referrals  to  the  Department  of  justice 
or  the  General  Accounting  Office  shall 
■  be  made  in  accordance  with  the 
standards  set  forth  in  Part  105  of  the 
Federal  Claims  Collection  Standards  (4 
CFR  Part  105). 

§  1450.16    Use  of  Consumer  Reporting 
Agencies. 

(a)  The  term  "individual"  means  a 
natural  person,  and  the  term  "consumer 
reporting  agency"  has  the  meaning 
provided  in  the  Federal  Claims 
Collection  Act.  as  amended,  at  31  U.S.C. 
3701(a)(3). 

(b)  FMCS  may  disclose  to  a  consumer 
reporting  agency,  from  a  system  of 
records,  information  that  an  individual 
is  responsible  for  a  claim  if — 

(i)  Notice  required  by  section  5  U.S.C. 
552(a)(e)(4)  indicates  that  information  in 
the  system  may  be  disclosed  to  a 
consumer  reporting  agency; 

(ii)  The  claim  has  been  reviewed  and 
it  is  decided  that  the  claim  is  valid  and 
overdue: 

(iii)  FMCS  has  notified  the  individual 
in  writing — 

(A)  That  payment  of  the  claim  is 
overdue: 

(B)  That,  within  not  less  than  60  days 
after  sending  the  notice.  FMCS  intends 
to  disclose  to  a  consumer  reporting 
agency  that  the  individual  is  responsible 
for  that  claim: 

(C)  Of  the  specific  information  to  be 
disclosed  to  the  consumer  reporting 
agency:  and 


(D)  Of  the  rights  the  individual  has  to 
a  complete  explanation  of  the  claim,  to 
dispute  information  in  the  records  of  the 
agency  about  the  claim,  and  to 
administrative  appeal  or  review  of  the 
claim:  and 

(iv)  Theindividual  has  not — 

(A)  Repaid  or  agreed  to  repay  the 
claim  under  written  repayment  plan  that 
the  individual  has  signed  and  the  agency 
has  agreed  to:  or 

(B)  Filed  for  review  of  the  claim  under 
paragraph  (g]  of  this  section; 

(C)  FMCS  will  also—    . 

(i)  Disclose  promptly,  to  each 
consumer  reporting  agency  to  which  the 
original  disclosure  w;as  made,  a 
substantial  change  in  the  condition  or 
amount  of  the  claim: 

(ii)  Verify  or  correct  promptly 
information  about  the  claim,  on  request 
of  a  consumer  reporting  agency  for 
verification  of  information  disclosed: 
and 

(iii)  Get  satisfactory  assurances  from 
e3ch  consumer  reporting  agency  that 
they  are  complying  with  all  laws  of  the 
United  States  related  to  providing 
consumer  credit  information:  and  assure 
that 

(d)  The  information  disclosed  to  the 
consumer  reporting  is  limited  to — 

(i)  Information  necessary  to  establish 
the  identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number: 

(ii)  the  amount,  status,  and  history  of 
the  claim:  and 

(iii)  The  agency  or  program  under 
which  the  claim  arose. 

(e)  All  accounts  in  excess  of  $100  that 
have  been  delinquent  more  than  31  days 
will  normally  be  referred  to  a  consumer 
reporting  agency. 

(f)  Before  disclosing  information  to  a 
consumer  reporting  agency  FMCS  shall 
take  reasonable  action  to  locate  an 
individual  for  whom  the  head  of  the 
agency  does  not  have  a  current  address 
to  send  the  notice. 

(g)  Before  disclosing  information  to  a  . 
consumer  reporting  agency,  the  FMCS 
shall  provide,  on  request  of  an 
individual  alleged  by  the  agency  to  be 
responsible  for  the  claim,  for  a  review  of 
the  obligation  of  the  individual, 
including  an  opportunity  for 
reconsideration  of  the  initial  decision  on 
the  claim. 

(h)  Under  the  same  provisions  as 
described  above,  FMCS  may  disclose  to 
a  credit  reporting  agency,  information 
relating  to  a  debtor  other  than  a  natural 
person.  Such  commercial  debt  accounts 
are  not  covered  by  the  Privacy  Act. 

I 

BEST  COPY  AVAILABLE 


§  1 450. 1 7    Contracting  for  Collection 
Services. 

(a)  FMCS  has  authority  to  contract  for 
collection  services  to  recover  delinquent 
debts,  provided  that  the  following 
conditions  are  satisfied: 

(1)  The  authority  to  resolve  disputes, 
compromise  claims,  suspend  or 
terminate  collection  action,  and  refer  the 
matter  for  litigation  is  retained  by  the 
agency:  r 

(2)  The  contractor  shall  be  subject  to 
the  Privacy  Act  of  1974,  as  amended  to 
the  extent  specified  in  5  U.S.C.  552a(m), 
and  to  applicable  Federal  and  State 
laws  and  regulations  pertaining  to  debt 
collection  practices,  such  as  the  Fair 
Debt  Collection  Practices  Act,  15  U.S.C. 
1692; 

(3)  The  contractor  must  be  required  to 
account  strictly  for  all  amounts 
collected: 

(4)  The  ContractOT  must  agree  that 
uncollectible  accounts  shall  be  returned 
with  appropriate  documentation  to 
enable  FMCS  to  determine  whether  to 
pursue  collection  through  litigation  or  to 
terminate  collection  efforts,  and 

(5)  The  contractor  must  agree  to 
provide  any  data  contained  in  its  files 
relating  to  paragraphs  (a)(1),  (2),  and  (3) 
of  §  105.2  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  105) 
upon  returning  an  account  to  FMCS  for 
subsequent  referral  to  the  Department  of 
Justice  for  litigation. 

(b)  Funding  of  collection  service 
contracts: 

(1)  FMCS  may  fund  a  collection 
service  contract  on  a  fixed-fee  basis, 
that  is,  payment  of  a  fixed  fee 
determined  without  regard  to  the 
amount  actually  collected  under  the 
contract.  Payment  of  the  fee  under  this 
type  of  contract  must  be  charged  to 
available  agency  appropriations. 

(2)  FMCS  may  also  fund  a  collection 
service  contract  on  a  contingent-fee 
basis,  that  is.  by  including  a  provision  in 
the  contract  permitting  the  contractor  to 
deduct  its  fee  from  amounts  collected 
under  the  contract.  The  fee  should  be 
based  on  a  percentage  of  the  amount 
collected,  consistent  with  prevailing 
commercial  practice. 

(3)  FMCS  may  enter  into  a  contract 
under  paragraph  (b)(1)  of  this  section 
only  if  and  to  the  extent  provided  in 
advance  appropriation  acts  or  other 
legislation,  except  that  this  requirement 
does  not  apply  to  the  use  of  a  revolving 
fund  authorized  by  statute. 

(4)  Except  as  authorized  under 
paragraph  (b)(2)  of  this  section,  or 
unless  the  receipt  qualifies  as  a  refund 
to  the  appropriation,  or  unless  otherwise 
specifically  provided  by  law,  FMCS 
must  deposit  all  amounts  recovered 
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URiler  coUectiun  service  contracts  (or  by 
agency  employees  en  behatf  of  lh«* 
aj^encyyin  the  Treasury  as 
miscellaneous  receipts  pursuant  to  31 
ll.S.C.  3302.- 

|c)  FMCS  will  consider  the  use  of 
collection  agencies  at  any  time  after  the 
account  is  61  days  past  diye.  In  ail  cases^ 
accounts  that  are  six  months  or  more 
past  due  shall  be  turned  over  to  a 
collection  agency  unless  referred  for 
liLigation  or  unless  arrangements  have 
been  made  for  a  workout  procedure,  or 
the  agency  has  exercised  its  authority  to 
write  off  the  debt  pursuant  to  §  1450.14. 

(d)  FMCS  will  generally  not  use  a 
collection  agency  to  collect  a  delinquent 
debt  owed  b>'  a  currently  employed  or 
njlired  Federal  employee,  if  collection 
by  salary  or  annuity  offset  is  available. 

Subject  C— Satarv  Offset 

§  1450.18    Purpose. 

This  subpart  provides  the  standards 
to  be  followed  by  FMCS  in 
implementing  5  U.S.C.  5514  to  recover  a 
debt  from  the  pay  account  of  an  FMCS 
employee,  and  establishes  procedural 
guidelines  to  recover  debts  when  the 
employee's  creditor  and  paying  agencies 
arc  not  the  same. 

§14Sai9    Scop*. 

(a)  Coverage.  This  subpart  applies  to 
Executive  Agencies  and  employees  as 
defined  by  §  1450.20. 

(b)  Applicability.  This  subpart  and  5 
U.S.C.  5514  apply  in  recovering  certain 
debts  by  offset,  except  where  the 
employee  consents  to  the  recover^',  from 
the  current  pay  account  of  that 
employee.  Because  it  is  an 
administrative  offset,  debt  collection 
procedures  for  salary  offset  which  are 
not  specified  in  U.S.C.  5514  and  these 
regulations  should  be  consistent  with 
the  provisions  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part.s  101- 
ICS). 

(1)  Excluded  debts  or  claims.  The 
procedures  contained  in  this  subpart  do 
not  apply  to  debts  or  claims  arising 
under  the  Internal  Revenue  Code  of  1954 
as  amended  (26  U.S.C.  1  et  seq.),  the 
Social  Security  Act  (42  U.S.C.  301  et 
seq.)  or  the  tariff  laws  of  the  United 
Stales,  or  to  any  case  where  collection 
of  a  debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g.,  travel  advances  in  5  U.S.C. 
5705  and  employee  training  expenses  in 
5  use.  4108). 

(2)  Waiver  requests  and  claims  to  the 
General  Accounting  Office.  This  subpart 
does  not  preclude  an  employee  from 
requesting  waiver  of  a  saUry 
overpayment  under  5  U.S.C.  55a4, 10 

'.  '.S.C.  2774.  or  32  U.S.C.  7ia  or  in  any 


way  questioning  the  amount  or  validity 
of  a  debt  by  sutMmilHng  s  si^scquent 
claim  to  the  General  Accounting  Office 
in  accordance  with  procedures 
prescribed  by  the  General  Accounting 
Office.  Similarly,  in  the  case  of  other 
types  of  debts,  it  dues  not  preclude  an 
employee  from  requesting  waiver,  if 
waiver  is  available  under  any  statutory 
provision  pertaining  to  the  particular 
debt  being  collected. 

§  1450.20    DeflniUons. 

For  purposes  of  this  subpatt — 

"Agency  "  means  the  Federal 
Mediation  and  Conciliation  Service 
(FMCS). 

"Creditor  agency"  means  the  agency 
to  which  the  debt  is  owed. 

"Debt"  means  an  amount  owed  to  the 
United  Stales  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  Slates  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines  and 
forfeitures  (except  those  arising  under 
the  Uniform  Code  Military  }uslice).  and 
all  other  similar  sources. 

"Disposable  pay"  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay  retired  pay,  retainer  pay,  or  in  the 
case  of  an  employee  not  entitled  to 
basic  pay,  other  authorized  pay 
remaining  after  the  deduction  of  any 
amount  required  by  law  to  be  withheld. 
Agencies  must  exclude  deductions 
described  in  5  CFR  581.105  (b)  through 
(f)  to  determine  disposable  pay  subject 
to  salary  offset. 

"Employee"  means  a  current 
employee  of  FMCS  or  of  another 
Executive  Agency,  including  a  current 
member  of  the  Armed  Forces  or  a 
Reserve  of  the  Armed  Forces  (Reserves). 

"Executive  Agency"  means  an  agency 
as  defined  by  section  105  of  title  5  of  the 
U.S.  Code,  the  U.S.  Postal  Service,  the 
U.S.  Postal  Rate  Commission,  and  a 
Military  Department  as  defined  by 
section  102  of  5  U.S.  Code. 

"FCCS"  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Justice  Itepartment  arid  the 
General  Accounting  Office  at  4  CFR 
Parts  101-105. 

"Paying  agency"  means  the  agency 
employing  the  individual  and 
authorizing  the  payment  of  his  or  her 
current  pay. 

"Salary  offset"  means  an 
administrative  offset  to  collect  a  debt 
under  5  \iS.C.  5514  by  deduction(s)  at 
one  or  more  officially  eslablishotl  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 


"Wahrer"  nieans  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  afency  a»  permitted  or 
required  by  5  U.S.C.  5584. 16  U.S.C.  2774. 
or  32  U.S.C.  7m  5  U.S.C.  g348(H  or  any 
other  law. 

§  1450.21    NetiOcalian. 

(a)  Salary  offset  deductions  shall  not 
be  made  unless  the  Director  of  the 
Financial  Management  Staff  of  F^4CS.  or 
such  other  official  as  nwy  be  named  in 
the  future  by  the  EXirector  of  FMCS. 
provides  to  the  employee — at  least  30 
days  before  any  deduction — a  written 
notice  stating  at  a  minimum: 

(1)  The  agency's  determination  thai  a 
debt  is  owed,  including  the  origin, 
nature,  and  amount  of  the  debt: 

(2)  The  agency's  intention  to  collect 
the  debt  by  means  of  deduction  from  the 
employees  current  disposable  pay 
account: 

(3)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deductions; 

(4)  An  explanation  of  the  agency's 
policy  concerning  interest,  penalties, 
and  administrative  costs  (Subpart  D  of 
this  regulation),  a  statement  that  sodi 
assessments  must  be  made  unless 
excused  in  accordance  with  the  FCCS: 

(5)  The  employee's  right  to  inspect 
and  copy  Government  records  relating 
to  the  debt  or,  if  the  employee  or  his  or 
her  representative  cannot  personally 
inspect  the  records,  to  request  and 
receive  a  copy  of  such  records; 

(6)  If  not  previously  provided,  the 
opportunity  (under  terms  agreeable  to 
the  agency)  to  establish  a  schedule  for 
the  voluntary  repayment  of  the  debt  or 
to  enter  into  a  written  agreement  to 
establish  a  schedule  for  repayment  of 
the  debt  in  lieu  of  offset.  The  agreement 
must  be  in  writing,  signed  by  both  the 
employee  and  the  Director  of  the 
Financial  Management  Staff  of  FMCS, 
and  documented  in  agency  files  (4  CFR 
102.2(e)). 

(7)  The  employees  ri^t  to  a  hearing 
conducted  by  an  official  arranged  by  the 
agency  (an  administrative  law  judge,  or 
alternatively,  a  hearing  official  not 
under  the  control  of  the  head  of  the 
agency)  if  a  ptetition  is  filed  as 
prescribed  by  FMCS  under  this  Subpart. 

(8)  The  method  and  lime  period  for 
petitioning  for  a  hearing: 

(9)  That  the  timely  filing  petition  for 
hearing  will  stay  the  commenceaieitt  of 
collection  proceedings; 

(10)  That  a  final  decision  on  the 
hearing  (if  one  if  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  60  days  after  the  filing  of 
the  petiton  requesting  the  hearing  ufiess 
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the  employee  requests  and  the  hearing 
oFficial  grants  a  delay  in  the 
proceedings:  ' 

(11)  That  any  knowingly  false, 
misleading,  or  frivolous  statements,.  >  ' 
representations,  or  evidence  may 
subject  the  employee  to: 

(A)  Disciplinary  procedures 
appropriate  under  chapter  75  of  title  5, 
United  Slates  Code.  Part  752  of  title  5. 
Code  of  Federal  Regulations,  or  any 
other  applicable  statutes  or  regulations; 

(B)  Penalties  under  the  False  Claims 
Act  sections  3729-3731  of  title"31.  Untied 
States  Code,  or  any  other  applicable 
statutory  authority;  or 

(C)  Criminal  penalties  under  sections 
286,  287. 1001.  and  1002  of  title  18. 
United  State  Code  or  any  other 
applicable  statutory  authority. 

(12)  Any  other  right  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made:  and 

(13)  Unless  there  are  applicable 
contractual  or  statutorj.-  provisions  to 
the  contrary,  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

(b)  Notifications  under  this  section 
shall  be  hand  delivered  with  a  record 
made  of  the  date  of  delivery,  or  shall  be 
mailed  by  certified  mail  return  receipt 
requested. 

(c)  No  notification  hearing,  written 
responses  or  final  decisions  under  this 
regulation  are  required  of  FMCS  for  any 
adjustment  to  pay  arising  out  of  an 
employee's  election  of  coverage  under  a 
Federal  benefit  program  requiring 
periodic  deductions  from  pay.  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less. 

§  1450.22    Hearing. 

(a)  Petition  for  Hearing. 

(1)  A  hearing  may  be  requested  by 
filing  a  written  petition  with  the  Director 
Financial  Management  Staff  of  FMCS,  or 
such  other  official  as  may  be  named  in 
the  future  by  the  Director  of  FMCS. 
staling  why  the  employee  believes  the 
determination  of  the  agency  concerning 
the  existence  or  the  amount  of  the  debt 
is  error. 

(2)  The  employee's  petition  must  be 
signed  by  the  employee  and  fully 
identify  and  explain  with  reasonable 
specificity  all  the  facts,  evidence  and 
witnesses,  if  any.  which  the  employee 
believes  support  his  or  her  position. 

(3)  The  petition  must  be  filed  no  later 
than  fifteen  (15)  calendar  days  from  the 
date  that  the  notification  was  hand 
delivered  or  the  date  of  delivery  by 
cerfffied  mail,  return  receipt  requested. 


(4)  If  a  petiton  is  received  after  the 
fifteen  (15)  calendar  day  deadline 
referred  to  above.  FMCS  will 
nevertheless  accept  the  petition  if  the 
employee  can  show  that  the  delay  was 
because  of  circumstances  beyond  his  or 
her  control,  or  because  of  failure  to 
receive  notice  of  the  time  limit  (unless 
otherwise  aware  of  it). 

(5)  If  a  petition  is  not  filed  within  the 
time  limit  specified  in  paragraph  (3) 
above,  and  is  not  accepted  pursuant  to 
paragraph  (4)  above,  the  employee's 
right  to  hearing  will  be  considered 
waived,  and  salary  offset  will  be 
implemented  by  F^CS. 

(b)  Type  of  Hearing.  (1)  The  form  and 
content  of  the  hearing  will  be 
determined  by  the  hearing  official  who 
shall  be  a  person  outside  the  control  or 
authority  of  FMCS.  In  determining  the 
type  of  hearing,  the  hearing  officer  wil 
consider  the  nature  and  complexity  of 
the  transaction  giving  rise  to  the  debt. 
The  hearing  may  be  conducted  as  an 
informal  conference  or  interview,  in 
which  the  agency  and  employee  will  be 
given  a  full  opportunity  to  present  their 
respective  positions,  or  as  a  more  formal 
proceeding  involving  the  presentation  of 
evidence,  arguments  and  written 
submissions. 

(2)  The  employee  may  represent 
himself  or  herself,  or  may  be 
represented  by  an  attorney. 

(3)  The  hearing  official  shall  maintain 
a  summary  record  of  the  hearing. 

(4)  The  decision  of  the  hearing  officer 
will  be  in  writing,  and  will  state: 

(i)  The  facts  purported  to  evidence  the 
nature  and  origin  of  the  alleged  debt; 

(ii|  The  hearing  official's  analysis, 
findings,  and  conclusions,  in  the  light  of 
the  hearing,  as  to — 

(A)  The  employee's  and/or  agency's 
grounds. 

(B)  The  amount  and  validity  of  the 
alleged  debt  and, 

(C)  The  repayment  schedule,  if 
applicable. 

(5)  The  decision  of  the  hearing  official 
shall  constitute  the  final  administrative 
decision  of  the  agency. 

§  1450.23    Deduction  from  pay. 

(a)  Deduction  by  salary  offset,  from  an 
employee's  current  disposable  pay,  shall 
be  subject  to  the  following  conditions: 

(i)  Ordinarily,  debts  to  the  United 
States  should  be  collected  in  full,  in  one 
lump-sum.  This  will  be  done  when  funds 
are  available.  However,  if  funds  arc 
unavailable  for  payment  in  one  lump 
sum.  or  if  the  amount  of  the  debt 
exceeds  15  percent  of  disposable  pay  for 
an  officially  established  pay  interval, 
collection  will  normally  be  made  in 
installments. 


(ii)  The  installments  shall  not  exceed 
15  percent  of  the  disposable  pay  from 
which  the  deduction  is  made,  unless  the 
employee  has  agreed  in  writing  to  the 
deduction  of  a  greater  amount. 

(iii)  Deduction  will  generally 
commence  with  the  next  full  pay 
jnterval  (ordinarily  the  next  biweekly 
pay  period)  following  written  consent  by 
the  employee  to  salary  offset,  waiver  of 
hearing,  or  the  decision  issued  by  the 
hearing  officer. 

(iv)  Installment  deductions  must  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment 
except  as  provided  in  1450.24. 

§  1450.24     Liquidation  from  final  check  or 
recovery  from  other  payment. 

(a)  If  the  employee  retires  or  resigns 
or  if  his  or  her  employment  or  period  of 
active  duty  ends  before  collection  of  the 
debt  js  completed,  offset  of  the  entire 
remaining  balance  ori  the  debt  may  be 
made  from  a  final  payment  of  any 
nature,  including  but  not  limited  to.  final 
salary  payment  or  lump-sum  leave  due 
to  the  employee  as  of  the  date  of 
separation,  to  such  extent  as  is 
necessary  to  liquidate  the  debt. 

(b)  If  the  debt  cannot  be  liquidated  by 
offset  from  a  final  payment,  offset  may 
be  made  from  later  payments  of  any 
kind  due  from  the  United  States, 
including,  but  not  limited  to.  the  Civil 
Service  Retirement.and  Disability  Fund, 
pursuant  to  §  1450.11  of  this  regulation. 

§1450.25    Non-waiver  of  rights  by 
payments.  \ 

An  employee's  involuntary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  5  U.S.C.  5514  shall  not 
be  construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law,  unless  statutory  or 
contractual  provisions  provide  to  the 
contrary. 

§  1450.26    Refunds. 

(a)  Refunds  shall  promptly  be  made 
when — 

(1)  A  debt  is  waived  or  otherwise 
found  not  owing  tq  the  United  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or 

(2)  The  employee's  paying  agency  is 
directed  by  an  administrative  or  judicial 
order  to  refund  amounts  deducted  from 
his  or  her  current  pay. 

(b)  Refunds  do  not  bear  interest 
unless  required  or  permitted  by  law  or 
contract. 

§  1450.27    Interest,  penalties,  and 
administrative  costs. 

The  assessment  of  interest,  penalties 
and  administrative  costs  shall  be  in 
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accordance  with  Subpart  D  of  this 
regulation. 

S  1450.28    Recovery  when  paying  agency 
is  not  credttor  agency. 

(a)  Format  of  the  request  for  recovery. 

(1)  Upon  completion  of  the  procedures 
stablished  by  the  creditor  agency  under 
5  U.S.C.  5514,  the  creditor  agency  shall 
complete  and  certify  the  appropriate 
debt  claim  form  as  specified  by  OPM. 

(2)  The  creditor  agency  shall  certify  in 
writing,  that  the  employee  owes  the 
debt,  the  amout  and  basis  of  the  debt, 
the  date  on  which  payment  is  due.  the 
date  the  Government's  right  to  collect 
the  debt  first  accrued,  and  that  the 
creditor  agency's  regulations 
implementing  section  5514  have  been 
approved  by  OPM. 

(3)  If  the  collection  must  be  made  in 
installments,  the  creditor  agency  shall 
also  advise  the  paying  agency  of  the 
number  of  installments  to  be  collected, 
the  amount  of  each  installment,  and  the 
commencing  date  of  the  first  installment, 
if  a  date  other  than  the  next  officially 
established  pay  period  is  required. 
Ordinarily,  hearings  may  consist  of 
informal  conferences  before  a  hearing 
official  in  which  the  employee  and 
creditor  agency  will  be  given  full 
opportunity  to  present  evidence, 
witnesses,  and  argument.  The  employee 
may  represent  him  or  herself  or  be 
represented  by  an  individual  of  his  or 
her  choice.  The  creditor  agency  shall 
provide  for  maintaining  a  summary 
record  of  the  hearings  provided  under 
this  subpart. 

(4)  Unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures  and 
the  writing  or  statement  is  attached  to 
the  debt  claim  form,  the  creditor  agency 
shall  also  indicate  the  action(s]  taken 
under  section  5514  and  give  the  date(s) 
the  action(s]  were  taken. 

(b)  Submitting  the  Request  for 
recovery — (1)  Current  employees.  The 
creditor  agency  shall  submit  the 
appropriate  debt  claim  form,  agreement, 
or  other  instruction  on  the  payment 
schedule,  to  the  employee's  paying 
agency. 

(2)  Employees  who  are  separating  or 
have  separated. — (i)  Employees  who  are 
in  the  process  of  separating.  If  the 
employee  is  in  the  process  of  separating, 
the  creditor  agency  shall  submit  its  debt 
claim  to  the  employee's  paying  agency 
for  collection  as  provided  in  section 
1450.24.  The  paying  agency  shall  certify 
the  total  amount  of  its  collection  and 
notify  the  creditor  agency  and  the 
employee  as  provided  in  paragraph  (iii) 
of  this  section.  If  the  paying  agency  is 
aware  that  the  employee  is  entitled  to 


payments  from  the  Civil  Service 
Retirement  and  Disability  Fund,  or  other 
similar  payments,  it  should  send  a  copy 
of  the  debt  claim  and  certification  to  the 
agency  responsible  for  making  such 
payments  as  notice  that  a  debt  is 
outstanding.  However,  the  creditor 
agency  must  submit  a  properly  certified 
claim  to  the  agency  responsible  for 
making  such  payments  before  collection 
can  be  made. 

(ii)  Employees  who  have  already 
separated.  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  creditor  agency  may  request, 
unless  otherwise  prohibited,  that  monies 
which  are  due  and  payable  to  the 
employee  from  the  Civil  Service 
Retirement  and  Disability  Fund  (5  CFR 
831.1801  et  seq.)  or  other  similar  funds, 
be  administratively  offset  in  order  to 
collect  the  debt  (31  U.S.C.  3716  and  the 
FCCS). 

(iii)  Employees  who  transfer  from  one 
paying  agency  to  another.  If,  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  employee's  paying  agency, 
he  or  she  transfers  to  a  position  served 
by  a  different  paying  agency  before  the 
debt  is  collected  in  full,  the  paying 
agency  from  which  the  employee 
separates  shall  certify  the  total  amount 
of  the  collection  made  on  the  debt.  One 
copy  of  the  certification  shall  be 
furnished  to  the  employee,  another  to 
the  creditor  agency  along  with  notice  of 
the  employee's  transfer.  The  original  of 
the  debt  claim  from  shall  be  inserted  in 
the  employee's  official  personnel  folder 
along  with  a  copy  of  the  certification  of 
the  amount  which  has  been  collected. 
Upon  receiving  the  official  personnel 
folder,  the  new  paying  agency  shall 
resume  collection  from  the  employee's 
current  pay  account  and  notify  the 
employee  and  the  creditor  agency  of  the 
resumption.  It  will  not  be  necessary  for 
the  creditor  agency  to  repeat  the  due 
process  procedures  described  by  5 
U.S.C.  5514  and  this  subpart  in  order  to 
resume  the  collection.  However,  it  will 
be  the  responsibility  of  the  creditor 
agency  to  review  the  debt  upon 
receiving  the  former  pay  agency's  notice 
of  the  employee's  transfer  to  make  sure 
the  collection  is  resumed  by  the  new 
paying  agency. 

(c)  Processing  the  debt  claim  upon 
receipt  by  the  paying  agency — 

(1)  Incomplete  claims.  If  the  paying 
agency  receives  an  improperly 
completed  debt  claim  from,  it  shall 
return  the  request  with  a  notice  that 
procedures  under  5  U.S.C.  5514  and  this 
subpart  must  be  provided  and  a 
properly  ccompleted  debt  claim  form  * 
received  before  action  will  be  taken  to 


collect  from  the  employee's  current  pay 
account. 

(2)  Complete  claim.  If  the  paying    , 
agency  receives  a  properly  completed 
debt  claim  form,  deductions  should  be 
scheduled  to  begin  prospectively  at  the 
next  officially  established  pay  interval. 
A  copy  of  the  debt  claim  form  shall  be 
given  to  the  debtor,  along  with  notice  of 
the  date  deductions  will  commence  if 
different  from  that  stated  on  the  debt 
claim  form. 

(3)  The  paying  agency  is  not  required 
or  authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  as  stated  in  the  debt  claim  form. 

Subpart  D— Interest,  Penalties,  and 
Administrative  Costs 

S  1450.29    Assessment 

(a)  Except  as  provided  in  paragraph 
(h)  of  this  section,  or  S  1450.30,  FKICS 
shall  assess  interest,  penalties  and 
administrative  costs  on  debts  owed  to 
the  United  States  pursuant  to  31  U.S.C 
3717.  Before  assessing  these  charges, 
FMCS  will  mail  or  hand-deliver  a 
written  notice  to  the  debtor.  This  notice 
shall  include  a  statement  of  the  agency's 
requirements  concerning  these  charges. 
(Sections  1450.9  and  1450.21). 

(b)  Interest  shall  accrue  trom  the  date 
on  which  notice  of  the  debt  and  the 
interest  requirements  is  first  mailed  or 
hand-delivered  to  the  debtor,  using  the 
most  current  address  that  is  available  to 
the  agency.  If  FMCS  should  use  an 
"advance  billing"  procedure — that  is,  if 
it  mails  a  bill  before  the  debt  is  actually 
owed — it  can  include  the  required 
interest  notification  in  the  advance 
billing,  but  interest  may  not  start  to 
accrue  before  the  debt  is  actually  owed, 
FMCS  will  exercise  care  to  insure  that 
the  notices  required  by  this  section  are 
dated  and  mailed  or  hand-delivered  on 
the  same  day. 

.  (c)  The  rate  of  interest  assessed  shall 
be  the  rate  of  the  current  value  of  funds 
to  the  United  States  Treasury  (i.e.,  the 
Treasury  Tax  and  loan  account  rate),  as 
prescribed  and  published  by  the 
Secretary  of  the  Treasury  in  the  Federal 
Register  and  the  Treasury  Fiscal 
Requirements  Manual  Bulletins  annually 
or  quarterly,  in  accordance  with  31 
U.S.C.  3717.  FMCS  may  assess  a  higher 
rate  of  interest  if  it  reasonably 
determines  that  a  higher  rate  is 
necessary  to  protect  the  interests  of  the 
United  States.  The  rate  of  interest,  as 
initially  assessed,  shall  remain  fixed  for 
the  duration  of  the  indebtedness  except 
that  where  a  debtor  has  defaulted  on  a 
repayment  agreement  and  seeks  to  enter 
into  a  new  agreement,  FMCS  may  set  a 
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new  interest  rate  which  reflects  the 
current  value  of  funds  to  the  Treasury  at 
the  time  the  new  agreement  is  executed. 
Interest  will  not  be  assessed  on  interest, 
penalties,  or  adrainisftrative  costs 
required  by  this  section.  However,  if  the 
debtor  defaults  on  a  previous  repayment 
agreement,  charges  which  accnied  but 
were  not  collected  under  the  defaulted 
agreement  shall  be  added  to  the 
principal  to  be  paid  under  a  new 
repayment  agreement. 

(d)  FMCS  shall  assess  against  a 
debtor  charges  to  cover  administrative 
costs  incurred  as  a  result  of  a  delinquent 
debt — that  is,  die  additional  costs 
incurred  in  processing  and  handling  the 
debt  because  it  became  delinqent. 
Calculation  of  administrative  costs  shall 
be  based  upon  actual  costs  incurred  or 
upon  cost  analyses  establishing  an 
average  of  actual  additional  costs 
incurred  by  the  agency  in  processing 
and  handling  claims  against  other 
debtors  in  similar  stages  of  delinquency. 
Administrative  costs  may  include  costs 
incurred  in  obtaining  a  credit  report  or 
in  using  a  private  debt  collector,  to  the 
extent  they  are  attributable  to 
delinquency. 

(e)  FMCS  shall  assess  a  penalty 
charge,  not  to  exceed  6  percent  a  year. 
on  any  portion  of  a  debt  that  is 
delinquent  for  more  than  90  days.  This 
charge  need  not  be  calculated  until  the 
91st  day  of  delinquency,  but  shall  accrue 
from  the  date  that  the  debt  became 
delinquent. 

(f)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
by  the  agency  shall  be  applied  first  to 
outstanding  penalty  and  administrative 
cost  charges,  second  to  accrued  interest, 
and  third  to  outstanding  principal. 

(g)  FMCS  will  waive  the  collection  of 
interest  on  the  debt  or  any  portion  of  the 
debt  which  is  paid  within  30  days  after 
the  date  on  which  interest  began  to 
accrue.  FMCS  may  extend  this  30-day 
period,  on  a  case-by-case  basis,  if  it 
reasonably  determines  that  such  action 
is  appropriate.  Also.  FMCS  may  waive, 
in  whole  or  in  part,  the  collection  of 
interest,  penalties,  and/or 
administrative  costs  assessed  under  this 
section  under  the  criteria  specified  in 
Part  103  of  the  Federal  Claims  Collection 
Standards  (4  CFR  Part  103)  relating  to 
the  compromise  of  claims  (without 
regard  to  the  amount  of  the  debt),  or  if 
the  agency  determines  that  collection  of 
these  charges  would  be  against  equity 
and  good  conscience,  or  not  in  the  best 
interests  of  the  United  States.  Waiver 
under  the  first  sentence  of  this 
paragraph  (g)  is  mandatory.  Under  the 
second  and  third  sentences,  it  may  be 
exercised  imder  the  following 
circumstances: 


(1)  Waiver  of  interest  pending 
consideration  of  a  request  for 
reconsideration,  administrative  review, 
or  waiver  of  the  underlying  debt  under  a 
permissive  statute,  and 

(2)  Waiver  of  interest  where  FMCS 
has  accepted  an  installment  plan  under 
S  1450.12.  there  is  no  indication  of  fault 
or  lack  of  good  faith  or  the  part  the  of 
debtor,  and  the  amount  of  interest  is 
large  enough  in  relation  to  the  size  of  the 
installments  that  the  debtor  can 
reasonably  afford  to  pay,  that  the  debt 
will  never  be  repaid. 

(h)  Where  a  mandatory  waiver  or 
review  satute  applies,  interest  and 
related  charges  may  not  be  assessed  for 
those  periods  during  which  collection 
action  must  be  suspended  under  section 
104.2(c)(1)  of  the  Federal  Claims 
Collection  Standards  (4  CFR  Part  104). 

§14aOJ0    £nfliptlons. 

(a)  The  provisions  of  31  U.S.C.  3717  do 
not  apply:  (i)  To  debts  owed  by  any    ' 
State  or  local  government;  (ii)  to  debts 
arising  under  contracts  which  were 
executed  prior  to.  and  were  in  effect  on 
(i*..  were  not  completed  as  of),  October 
25. 1962;  (iii)  to  debts  where  an 
ai^licabie  statute,  regulation  required 
by  statute,  loan  agreement,  or  contract 
either  prohibits  such  charges  or 
explicitly  fixes  the  charges  that  apply  to 
the  debts  arising  under  the  Social 
Security  Act,  the  Internal  Revenue  Code 
of  1954,  or  the  tariff  laws  of  the  United 
States. 

(b)  However,  FMCS  is  authorized  to 
assess  interest  and  related  charges  on 
debts  which  are  not  subject  to  31  U.S.C. 
3717  to  the  extent  authorized  under  the 
common  law  or  other  applicable 
statutory  authority. 

Dated:  December  19. 1985. 
Duane  M.  Buckmaster. 
Deputy  Director. 
[FR  Doc.  85-30373  Filed  1 2-26-85;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 
IDocketNo.H-041] 

Occupational  Exposure  to  1,3- 
Butadlene 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA);  Labor. 
ACTIOM:  Request  for  comments. 

summary:  On  October  10, 1985.  the 
Environmental  Protection  Agency  (EPA), 
acting  under  section  9(a)  of  the  Toxic 


Substances  Control  Act  (TSC.^j, 
referred  1.3-butadiene  to  OSl-iA  for 
consideration  and  possible  regulatory 
action  (50  FR  41393).  This  notice 
summarizes  information  contained  in 
EPA's  report  and  invites  interested 
parties  to  submit  comments  regarding 
EPA's  report  and  actions  required  by 
OSHA,  including  OSiA's  respohse  to 
EPA.  which  must  be  made  by  April  8. 
1986. 

DATE:  Comments  in  response  to  this 
Notice  should  be  submitted  bv  January 
27. 1986. 

AODNESS:  Comments  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Occupational  Safety  and  Health 
Administration.  Docket  No.  H-041, 
Room  N-3670,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW,; 
Washington.  DC  202ia 

FOR  FURTHER  INFORMATION  CONTACr 

James  F.  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3637,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
Telephone  (202)  523-«148. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgfound 

The  chemical  1,3-Butadiene  (BD: 
Chemical  Abstracts  Service  (CAS) 
Registry  Number  106-99-0)  is  a 
colorless,  noncorrosive,  flammable  gas 
at  ordinary  temperature  and  pressure 
with  a  mild  aromatic  odor.  It  is  highly 
reactive,  dimerizes  to  4- 
vinylcyclohexene,  and  polymerizes 
easUy.  Because  of  its  low  odor 
threshold,  flammability,  and 
explosiveness,  BD  has  been  handled 
with  extreme  care  in  industry. 

BD  is  a  major  commodity  product  of 
the  petrochemical  industry.  Total  U.S. 
consumption  of  BD  in  1981  was  3.5 
billion  pounds.  About  70%  is  used  in  the 
production  of  styrene-butadiene  rubber 
and  polybutadiene  rubber  for  the  tire 
industn,'.  Other  uses  include  copolymer 
latexes  for  carpet  backing  and  paper 
coating,  as  well  as  resins  and  polymers 
for  pipes  and  automobile  and  appliance 
parts.  It  is  also  used  as  an  intermediate 
in  the  production  of  such  chemicals  as 
fungicides. 

The  present  OSHA  standard  for  BD 
requires  employers  to  assure  that 
employee  exposure  does  not  exceed 
1,000  parts  per  million  parts  of  air  (ppm) 
determined  as  an  8-hour  time-weighted 
average  (TWA)  (29  CFR  1910.1000,  Table 
Z-1).  This  standard  was  adopted  by 
OSHA  in  1971  pursuant  to  section  6(a)  of 
the  OSH  Act,  29  U.S-C.  655.  The  source 
of  this  standard  was  the  threshold  limit 
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value  (TLV)  for  BD  developed  in  1968  by 
the  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH). 

New  Health  data  suggest  that  the 
current  OSHA  standard  may  not 
adequately  protect  workers. 
Specifically,  two  animal  studies  on  the 
effects  of  BD,  completed  in  1983, 
demonstrate  that  BD  causes  cancer  in 
rodents  (Exs.  2-32;  2-33).  The  six 
available  epidemiological  studies  on 
workers  in  synthetic  rubber  plants  do 
not  establish  a  link  between  BD  and 
human  carcinogenicity,  but  neither  do 
they  show  the  absence  of  such  a  link. 
Based  on  the  strength  of  the  animal 
studies.  ACGIH  in  1983  classified  BD  as 
an  animal  carcinogen  and,  in  1984  it 
recommended  a  TLV  of  10  ppm. 
Additionally,  on  the  same  basis,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  published, 
on  February  9, 1984.  a  Current 
Intelligence  Bulletin  recommending  that 
BD  be  regarded  as  a  potential 
occupational  carcinogen,  teratogen  and 
reproductive  hazard. 

Both  OSHA  and  EPA  published  . 
notices  on  January  5, 1984,  indicating 
they  were  joining  together  to  request 
information  on  BD  (49  PR  844.  49  FR 
845).  Comments  were  to  be  submitted  by 
March  5, 1984. 

Petitions  for  an  Emergency 
Termporary  Standard  (ETS)  of  1  ppm  or 
less  for  workers'  exposure  to  BD  were 
submitted  to  OSHA  on  January  23, 1984, 
by  the  United  Rubber,  Cork,  Linoleum 
and  Plastic  Workers  of  America  (URW), 
the  Oil,  Chemical  and  Atomic  Workers 
(OCAW),  the  International  Chemical 
Workers  Union  (ICWU),  and  American 
Federation  of  Labor  and  Congress  of 
Industrial  Organizations  (AFL-CIO). 
'  OSHA  denied  the  petitions,  on  the 
ground  that  the  Agency  was  still  in  the 
process  of  evaluating  the  health  data  on 
BD  to  determine  whether  regulatory 
action  would  be  appropriate. 

On  April  4, 1984,  OSHA  extended  the 
comment  period  until  further  notice. 
OSHA  has  received  a  total  of  23 
comments  from  interested  parties 
including  one  labor  union,  seven  trade 
associations,  seven  companies,  and 
three  federal  agencies.  The  information 
primarily  concerned  the  toxicological 
and  epidemiological  studies, 
occupational  exposure  populations  and 
their  exposure  level,  and  control 
technologies.  A  number  of  commenters 
noted  that  the  occupational  exposure  to 
BD  should  be  regulated  by  OSHA  under 
the  authority  of  OSH  Act.  The  docket  is 
still  open  for  receiving  additional 
information. 

On  May  15, 1984,  EPA  announced  an 
Advance  Notice  or  Proposed 


Rulemaking  (ANPR)  for  BD  (49  FR 
20524).  EPA  received  information  In 
response  to  the  ANPR  and  developed 
risk  assessments.  Subsequently,  EPA 
published,  on  October  10, 1985,  a  notice 
entitled  1.3-Butadiene;  Decision  to 
Report  to  OSHA  (50  FR  41392).  In  it.  EPA 
identified  BD  as  a  probable  human 
carcinogen  (Group  B2).  In  addition,  EPA 
made  two  findings.  EPA  found  that 
current  exposure  during  the  manufacture 
of  BD  and  its  processing  into  polymers 
present  an  unreasonable  risk  fc  injury  to 
human  health.  Secondly,  EPA  further 
determined  that  the  risks  asssociated 
with  exposure  to  BD  may  be  reduced  to 
a  sufficient  extent  by  action  taken  under 
the  OSH  Act.  When  these  findings  are 
made,  EPA  is  required  under  Section 
9(a)  of  TSCA,  to  give  OSHA  an 
opportunity  to  regulate.  Therefore,  EPA 
has  referred  BD  to  OSHA  and  requested 
a  response  within  180  days,  by  April  8, 
1986. 

II.  Sununary  of  Findings  by  EPA 

A.  The  Effects  of  the  Chemical 
Substance  on  Health 

In  conducting  the  risk  assessment  of 
this  suspected  carcinogen,  EPA 
evaluated  the  evidence  of 
carcinogenicity  of  BD  in  accord  with  its 
proposed  guidelines  (49  FR  46294).  EPA 
concluded  that  the  overall  weight  of 
currently  available  evidence  indicated 
that  BD  is  a  probable  human  carcinogen 
[Group  B2]  base  on  sufficient  evidence 
in  long-term  animal  studies,  including 
metabolism  and  short-term  tests  (Ex.  17- 
21).  The  epidemiological  studies  were 
judged  inadequate  to  assess  cancer 
mortality  in  the  exposed  population. 

B.  Human  Exposure  and  Cancer  Risk 
Assessment 

Data.Gomplied  from  various  source 
indicate  there  are  480  to  740  workers  in 
monomer  production  plants  and  4.800  to 
7,500  workers  in  polymerization  plants 
exposed  to  BD.  Typical  workday 
exposures  ranged  from  less  than  1  ppm 
to  levels  as  high  as  500  to  1,000  ppm  in  a 
few  instances.  Based  on  this 
information,  EPA  determined  a  range  of 
hypothetical  exposure  profiles  for  the 
various  job  categories.  These  exposure 
profiles  were  employed  using  two 
different  methods  in  the  preparation  of 
the  quantitative  risk  assessment. 

In  the  first  method,  the  evidence  of 
carcinogencity  in  animals  provided  the 
basis  for  the  quantitative  assessment  of 
risks  to  workers  exposed  to  BD.  When 
the  EPA's  risk  assessment  methodology 
was  applied  to  the  hypothetical 
exposure  profile  developed  for  each  of 
the  job  categories  identified  in  monomer 
production  and  polymerization  plants. 


the  resulting  upper  limit  risk  estimates 
varied  within  each  job  category.  For 
some  job  categories,  the  estimated 
individual  risk  ranged  from  1  Ufetime 
excess  cancer  incidence  in  1,000 
workers  to  1  incidence  in  1  worker.  For 
some  other  job  categories,  the  range  of 
the  estimated  risk  was  from  1  cancer 
incidence  in  10,000  workers  to  1  in  10. 
The  magnitude  of  the  estimated  risk 
depended  on  the  range  of  BD  airborne 
levels  to  which  the  individual  worker 
was  exposed. 

The  second  method  for  expressing  the 
cancer  risk  &om  BD  in  monomer  and 
ploymer  production  plants  involved 
calculating  the  extra  lifetime  cancer 
incidences  in  a  work  populations  (i.c 
population  at  risk)  in  these  two  industry 
segments.  For  the  total  population  of  480 
to  740  workers  in  the  monomer 
production  plants,  EPA  calculated  the 
estimated  number  of  lifetime  cancer 
cases  caused  by  40  years  of  exposure  to 
BD  to  range  from  22  to  80  (Ex.  17-5). 
These  numbers  reflect  the  range  in  the 
number  of  workers  and  the  range  of 
individual  risk  depending  on  exposure 
levels.  In  the  poljrmerization  plants  the 
number  of  extra  lifetime  cancer  cases 
was  estimated  to  be  in  the  range  of  148 
to  838  for  a  total  population  of  4.800  to 
7,500  workers. 

It  should  be  emphasized  that  the  extra 
lifetime  individual  risk  estimates  upon 
which  the  EPA's  calculations  are  based 
represent  upper-Umit  risks  .  Although 
these  estimates  are  considerd  to  be 
plausible  upper  bounds,  indicating  the 
upper  end  of  the  range  of  cancer  risks 
that  might  be  expected  for  the  workers, 
the  actual  risks  may  be  lower. 

C.  The  Benefits  of  1,3-Butadiene 

EPA  estimates  that  the  current  volume 
of  1,3-Butadiene  production  in  the  MS.  is 
approximately  3  billion  pounds  per  year. 
with  an  industry  capacity  of  about  4 
billion  pounds.  Over  95  percent  of  all 
domestic  BD  consumption  is  used  in 
manufacturing  the  following  polymers: 
styrene-butadiene  (SBR)  elastomers  and 
latexes;  polybutadiene  elastomers: 
polychloroprene;  nylon  fibers  and 
resins;  acrylonitrile-butadiene-styrene 
(ABS)  resins;  acrylonitrile-butadiene 

(nitrile)  rubbers;  and  ethylene- 

propylene-diene  modification  (EPDKf) 
elastomers. 

BD  is  employed  in  a  number  of  minor 
polymer  applications,  including 
modified  polybutadiene  as  propellant 
binders,  specialty  copolymer  sins  and 
latexes  for  paints,  coatings  and  adhesive 
applications,  and  hydrogenated 
butadiene-styrene  polymers  used  as 
lubricating  oil  additives.  BD  is  also  used 
as  an  intermediate  in  the  production  of  a 
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number  of  non  polymers,  including  the 
agricultural  fungicides  Captan  and 
Captofol,  anthraqumone  dyes,  and  the 
industrial  extraction  solvent  Sulfodane. 

Although  technically  suitable 
substitutes  are  available  for  most  of  the 
major  users  of  fiD.  the  cost  of  replacing 
this  large-volume  chemical  is  very  high 
(Ex.  17-15). 

D.  The  Reasonably  Ascertainable 
Consequences  cf  Potential  Regulation 

According  to  the  EPA,  workplace 
control  methods  could  include 
engineering  controls  or  the  use  of 
personal  protective  equipment. 
Effective,  yet  relatively  inexpensive 
engineering  controls  consist  of 
installation  of  dual  mechnical  seals  to 
prevent  BD  leaks  from  pumps  and 
compressors.  These  engineering  controls 
are  known  and  cutrently  employed  by 
several  BD  producing  facilities.  Fugitive 
emissions  from  pumps,  compressors, 
transfer  lines,  and  sampling  equipment 
can  be  controlled  by  relatively 
standardized  engineering  designs. 

Personal  protective  equipment  and 
industrial  hygiene  practices  can  be 
effective  means  to  protect  the  worker 
from  exposure  to  BD  in  certain 
situations  («.g.,  protective  gloves  to 
prevent  dermal  contact  with  the 
liquiHed  chemical).  However,  the  use  of 
personal  protective  equipment,  such  as 
NIOSH-approved  respirators,  may  be 
less  effective  than  engineering  controls 
due  to  the  physical  layout  of  BD 
manufacturing  and  processing  plants. 
Consequently,  EPA's  estimates  of  the 
cost  of  effective..wcrkplace  controls  are 
based  on  engineering  controls. 

EPA  prepared  a  preliminary  economic 
analysis  of  the  cost  associated  with 
imposition  of  workplace  engineering 
controls  of  both  the  manufacturing  and 
the  processing  of  BD  (Ex.  17-21).  In  it, 
EPA  reported  that  the  imposition  of 
workplace  controls  that  should  be 
capable  of  achieving  workplace 
exposures  of  less  than  1  ppm  would 
result  in  estimated  incremental  costs  of 
$118,000  to  $320,000  per  facility.  On  an 
annualized  cost  basis  the  costs  would 
range  from  $204X)0  to  $53,000  per  plant, 
assuming  10  percent  discount  rate  over  a 
10-year  period.  Given  the  large  volume 
of  BD  produced  annually,  the  potential 
impact  on  costs  of  requiring  engineering 
controls  would  not  be  significant. 

E.  Unreasonable  Risk  Determination 
For  the  workers  in  the  plants  that 

produce  and  process  BD  into  polymers, 
EPA  estimated  that  the  upper-bound 
lifetime  risk  is  in  the  range  of  1  in  1  to  1 
in  10.000.  resulting  in  up  to  900  extra 
lifetime  cases  of  cancer.  EPA,  therefore, 
concluded  that  it  is  reasonable  to 


determine  that  current  exposures  during 
the  manufacture  of  BD  and  its 
processing  into  polymers  pn-esent  an 
unreasonable  risk  of  injury  to  the  health 
of  exposed  workers. 

EPA  further  concluded  that  the 
imposition  of  more  effective  engineering 
controls  appears  to  be  capable  of 
reducing  all  workplace  exposures  to  less 
than  1  ppm,  thereby,  reducing  the  cancer 
risk  to  1  in  100  or  less  and  the  extra 
lifetime  cases  of  cancer  to  less  than  100. 
EPA's  best  estimate  of  their  industry 
wide  total  cost  of  the  improved 
engineering  controls  is  in  the  range  of  $8 
million  to  $21  million,  expressed  in 
current  dollars.  (On  an  annualized  cost 
basis,  these  engineering  controls  would 
cost  from  $1.3  million  to  $3.4  million  per 
year,  calcoiated  over  a  10-year  period  at 
a  10  percent  discount  rate).  Accordingly, 
up  to  800  cancer  cases  over  a  40-year 
period,  at  a  total  cost  of  $10,000  to 
$26,000  per  cancer  case,  could  be 
avoided.  Thus,  through  relatively 
inexpensive  engineering  controls,  which 
are  already  in  place  at  some  BD 
manufacturing  and  processing  facilities, 
about  90  percent  of  the  cancer  risk  may 
be  eliminiited. 

F.  Unreasonable  Risk  May  Be  Prevented 
or  Reduced  to  a  Sufficient  Extent  by 
Action  Taken  Under  OSH  Act 

EPA  has  found  that  a  significant 
concern  about  human  exposures  to  BD 
relates  to  inhalation  of  this  chemical  in 
the  workplace.  That  agency  noted  that  a 
revised  workplace  standard  may  reduce 
unreasonable  risks  from  the 
manufacture  and  processing  of  BD  to  a 
sufficient  extent.  The  OSH  Act  is  the 
primary  statute  for  protecting  the  health 
and  safety  of  workers  and,  as  such, 
provides  broad  authorities  to  achieve 
this  objective.  Furthermore,  EPA  ndted 
that  OSHA  has  experience  and 
expertise  in  enacting  and  enforcing 
these  types  of  regulations.  Therefore, 
EPA  concluded  that  the  unreasonable 
risk  of  injury  to  the  health  of  exposed 
workers  may  be  reduced  or  prevented  to 
a  sufficient  extent  by  actions  taken  by 
OSHA  under  the  Federal  law  it 
administers. 

Once  EPA  has  found  that  workplace 
exposures  present  an  unreasonable  risk 
of  injury  to  human  health  pnd  that  such 
risks  may  be  reduced  to  a  sufficient 
extent  by  action  taken  under  the  OSH 
Act,  OSHA  must  be  given  an 
opportunity  to  regulate.  Therefore,  as 
required  by  Section  9(a)  of  TSCA,  EPA 
published  the  referral  and  requested 
OSHA  to  respond. 

III.  Action  Required  of  OSHA 

Following  receipt  of  EPA's  referral 
report.  OSHA,  under  section  9(a)  of 


TSCA,  is  required  to  first  ". . .  determine 
if  the  risk  may  be  prevented  or  reduced 
to  a  sufficient  extent  by  action  taken 
under  (the  OSH  Act] . . . "  To  meet  this 
requirement,  the  Agency  must  initially 
determine  whether  the  OSH  Act 
contains  the  appropriate  legal  authority 
to  prevent  or  reduce  the  risk.  Once  that 
authority  is-ascertained,  the  Agency 
must  decide  if  actions  taken  pursuant  to 
the  Act  would  be  effective  to  reduce  the 
risk  to  a  sufficient  extent.  If  OSHA 
detennines  that  it  lacks  legal  authority 
or  that  Action  under  the  OSH  Act  will 
not  ^fectively  reduce  the  risk,  no  further 
determinations  are  necessary,  and  the~ 
Agency,  using  one  of  these  bases, 
publishes  its  response  to  EPA  as 
required  below. 

However,  if  the  agency  determines 
that  the  OSH  Act  can  be  used  to  so 
prevent  or  reduce  the  risk,  OSHA  then  is 
required  to  issue  an  order  ".  .  . 
declaring  whether  or  not  the 
activity  .  .  .  (specified  in  the  EPA 
reptu-t]    .  .  .  presents  such  risk    .  .  ." 

Finally,  OSHA  is  required  to  respond 
to  EPA.  The  response,  which  in  this  case 
is  due  within  180  days  of  EPA's  referral 
report,  must  be  published  in  the  Federal 
Register  and  must  iiKlude  a  detailed 
statement  of  OSHA's  findings  and 
conclusions. 

IV.  Request  for  Comments 

So  that  the  Agency's  reponse  may  be 
as  complete  as  possible.  OSHA  requests 
information  on: 

— Preventing  or  reducing  the  risk  under  the 
authority  of  fthe  OSHA  Act:  and 

— Determining  whether  the  activities 
(occupational  exposures)  specified  by  EPA 
present  the  risks  descntwd. 

In  addition,  since  OSHA  health 
regulations  must  be  based  upon  a 
finding  of  "significant  risk,"  the  Agency 
seeks  data  which  can  be  used  to  help 
the  Agency  make  that  determination.  In 
short,  OSHA  solicits  comments  on  all 
issues  related  to  the  regulation  of  BD, 
including  the  EPA  supporting  documents 
and  conclusion. 

Information  on  BD  that  has  already 
been  submitted  to  EPA  (EPA  Docket 
Nos.  OPTS-91002.  6^)34,  48502]  is  now 
part  of  the  OSHA  record  (Docket  No.  H- 
041)  and  should  not  be  resubmitted. 
Comments  and  data  previously 
submitted  to  OSHA  remain  part  of  this 
record  and  likewise  need  not  be 
resubmitted. 

Comments  should  be  sent  in 
quadruplicate  to  the  Docket  Officer,  at 
the  address  noted  above  where  they  will 
be  available  for  inspection  and  copying. 
The  date  received  will  be  carefully 
reviewed  by  OSHA  for  use  in 
preparation  of  a  response  to  EPA  and  in 
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the  pre^iuratitio  o£  »  N«tics  of  Prcipoiied 
Rulemaking  for  BD,  should  OSHA 
(feciiJe  rtiaf  is  the  appropriate  action. 

Thfs  Notice  was  i^epared  untfer  the 
direction  of  Patriidt  R.  Tyson,.  DteputJ 
Assistant  Secretary  of  Labor  for 
Occupatiuaal  Sei«ty  aod  Heaish.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Ft  is  issired'  ptrrenant  ttr 
section  S^b^  of  the  OcaqHtiDasi  Safety 
and  Health  Act  (Sec.  6i  M  StaL  138a  (29' 
U.S.C.  866);  29  CFR  Part  191ft.  and 
S«t:retaTy  of  I.afiur's  Order  No,  »-«3'  (4ft 
FR  35736i). 

Signed'  at  Washington.  D-.C.  this  19th  <fay 
of  December.  1985. 

Patrick  R.Tyasik 

Deputy  Assistant  Secretary  of  Labor 
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SELECTIVE  SERVICE  SYSTEM 

32  CFR  Part»  «QS,  1606^  1608;  Ifttft, 
1621, 1624, 1630.  1633v  1*36,  \%2A, 
1642,  1648, 1651, 1653, 1656.  and  1657 

Selective  Service  Regulations; 
Pfocessfng  of  Registrants 

AGENCY:  Selective  Service  System. 
ACTKMr  Proposed  mis. 

SUMMARVi  Procedures^  £or  the  processing. 
uf  registrants  under  the  Military 
Selective  Service  Act  150  U.S.C-  App. 
451  et  seq.)  are  revised  to  assure  greater 
fairness  and  efficiency  in 
administratiorr. 

DATES:  Csmmea4  Date:  Written 
comments  received  on  or  befoce  January 
27,  T966  will  be  considered.  Effective 
dale:  Subject  to  the  comments  received, 
the  amendments  are  proposed  to 
become  effective  upon  publication  in  the 
Federal  Register  of  a  final  rule  not 
earlier  than  30  days  after  the  Final  Rule 
is  published  in  the  Federal  Register. 
ADDRESS:  Written  eemments  \xr. 
Selective  Service  System..ATTN: 
General  Counsel  Washington.  D.C. 
20435. 

FOR  FURTHER  mFORMATION  CONTACT: 
Henry  N.  Williams.  General  Counsef, 
Selective  Service  System,  Washington, 
DC  20435  Phone  (202)  724-ltfi7. 
SUPPLEMENTARY  INFORMATION:  These 
amendments  to  Selective  Service 
Regulations  are  pubfiahed  pursuant  to 
section  13(b)  of  the  Military  Selective 
Ser\'ice  Act  t50  U5jC.  App.  463(,b)J  and 
Executive  Order  11623.  These 
Regulations  implement  the  Military 
Selective  Service  Act  (50  U.S.C.  Appi 
451  et  seq.). 


Discussion  or 

A — Eliminated  postponemeats  becxiuse 
of  hardship  to  dependents. 

Reason:  The  provisioa  permitting 
postponements  of  induction  up  to  90 
days  in  lieu  of  granting  hardship 
defermeats  raises  vecjr  aemoa  dotibt  as 
to  tke  statutory  authmrtjr  to  grant  such 
postponements.  The  provisMa^  if  not 
changed,  will  lead  to  unequal  treatment 
of  registrants  in  substantially  the  same 
circumstances. 

B — Claaify  previsions^  relative-  to 
assigitmeitt  of  registrants  to  local 
boards  and  transfers  for  classification. 

Reason:  To  simplify  registrant 
processing. 

C — Provide  for  immediate' induction  of 
registrants  whose  deferweais  or 
exemptions  have  expired. 

Reasons:  Eliminates  possiblity  that 
registrant  who  ha&  been  panted  a 
deferment  or  exemption  will,  avoid  all- 
military  service  when  the  reason  for  bis 
deferment  oc  exemption  expires,  if  he  is 
beyond  the  aig«»  grou^  Uiat  i»  curremt^ 
being  selected  for  induction.  The 
Military  Selective  Service  Act  does  not 
sanction  (ibis,  effect.  The  System  cannot 
administratively  cicamxent  tie  language 
and  thrust  of  the  provision  in  sectioa 
1 7(c)  of  the  Miiitary  Selective  Service 
Act,  which  extends  liability  for 
regrstrants  who  have  received; 
deferments. 

D— Effect  changes  in  and  indicated  by 
the  1933  revision  of  alternative  service 
regulations  (Part  1656). 

Reason:  To  haFmonize  related 
provision*. 

E — Processing  of  overseas  registrants. 

Reason:  tssuranee  of  regulations 
covering  overseas  registrants  has  been 
delayed  due  to  the  urgency  of 
coni{iletiQg  domestic  legistraat 
processing.  These  changes  are  an 
essential  step  for  governing  the 
processing  of  overseas  registrants. 

F^Restrict  Part  1633  to  administration 
of  classification. 

Reason:  To  clarify  and  simplify  the 
text. 

G — Members  of  National' Appeal  Board 
ta  be  uncompensated. 

Reason:  Members  of  a4!-  other  boards 
in  the  System  are  uncompensatedi  There 
is  no  apparent  reason:  fior members  of 
the  National  Board  to  be  compensated 


H — ^Assure  regi^rmmts-  aeekiag 
conscientious  objector  statu*  (Class  l- 
O)  are  qualified  for  induction,  prior  ta 
consideration  of  the  t-O  claim. 

fieoMUL'Tbia  change  fe^aiaes  dut  a 
registrant's  arraptahihty  for  militacy 
service  be  satisfactorily  determiasd 
prior  to  local  board  consideration  of  his 
daMi  for  censctenti«B»  abfeetieti 
classificatioii.  It  efflectively  inpfenKBts 
the  Miliary-  Selective  Service  Act 
reqasement  that  a  registrant's 
acceptabiiifty  iaemAiiaaj  actvioc  be 
detemiioed  ptiov  to  his  pUramrnt'  is 
Alternative  Seivice.  Furthctmoce,  ilwiU 
substantially  reduce  the  work  load  of 
local  and  appeal  boards  and  save  time 
of  registrants. 

L — The  requirement  thai  a  list  of  names 
and  telephone  aumbecs.  efpetsoas  mba 
desire  to  advise  registrants  of  their 
rights  under  Selective  Service  law  be 
posted  in  the  area  office  eliminated. 

Reason:  The  innovation  of  requiring 
the  System  to  post  such  list  reflects 
unwise  policy.  The  System  should  not 
advertise  the  availability  of  persons  to 
advise  registrants  or  others  on  Sctective 
Service  matters. 

J, — Eliminate  right  of  appeal  fiaa  the 
denial  of  a  claim  for  classificatioa  ia 
Class  4-F  (unacceptable  for  military 
service). 

Reason:  The  System  has  no  discretioa 
in  classifying  a  person  in  Class  4-F  or 
denying  a  claim  thcreCor.  Such  actioit  is 
based  entirely  on  the  detenninatioii.  oC  a. 
Military  Entrance  and  Processing 
Station.  This  change  eliminates  the 
possibility  that  a  registrant  may  use  the 
appeal  procedure  to  harass  the  System 
and  possibly  avoid  his  ailitarjr  service 
obligation. 

K— Establish  Class  1-OSas  <m 
administrative  class  far  regiatrmats 
discharged  from  military  service  bf 
reason  of  their  coascteatiaus  obfection. 


Reason:  There  is  no 
local  board  ta  exercise  its 
this  situation.  The  claeaificatkiii  can 
should  be  made  administratively,  based 
on  diBwamentation  of  Ae  Service 
granting  the  discharge. 

L — Proceedings  of  local  boards  and 
district  appeal  boards  to  be  closed  to 

the  public. 

Reason:  Proceedings  of  the  National 
(Presidential)  Appeal  Board  are  dosed 
to  the  public  and  that  practice  should 
apply  also  to.loc^aaddistncl  appeal 
boards.  The  possibility  of  abase  of  (he 
personal  appearance  process  aod 
potential  harassment  of  the  registrant 
are  substantially  reduced  by  having 
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members  of  the  public  excluded  from 
such  proceedings. 

M — The  automatic  scheduling  of  a 
registrant  for  a  second  personal 
appearance  on  his  claim  for  Class  l-O 
(Conscientious  Objector)  to  be 
eliminated. 

Reason:  The  present  provision  creates 
opportunity  for  delay  without  any 
compensating  benefits.  The  registrant 
concerned  would  be  fully  protected  by 
the  procedures  which  exist  for 
registrants  scheduled  for  personal 
appearances  with  respect  to  other 
claims. 

N — Restrict  appeals  from  local  board 
decisions  on  administrative 
classifications  to  instances  in  which  the 
decision  of  the  local  board  is  not 
unanimous. 

Reason:  Issued  to  be  decided  by  a 
local  board  when  reviewing  an 
administrative  classification  are  so 
narrow  that  it  is  unlikely  that  the 
board's  decision  will  be  overturned  on 
appeal,  if  the  registrant  has  not  gained 
the  support  of  at  least  one  board 
member.  This  change  will  eliminate  the 
potential  harassment  of  the  System,  and 
submission  of  frivolous  claims  and 
appeals. 

O — Clarify  meaning  of  quorum  of 
boards. 

Reason:  Question  raised  at  local 
board  training  sessions  prompted  these 
proposals. 

P— Establish  Class  3-A-S  for  registrants 
separated  from  military  service  because 
of  hardship  to  dependents. 

Reason:  Registrants  separated  from 
military  service  because  of  hardship  to 
their  dependents  should  be 
administratively  classified  on  the  basis 
of  the  services'  determinations. 

Q— Establish  4-A-A  for  registrants  who 
have  served  in  the  military  service  of  a 
foreign  government. 

Reason:  Registrants  who  would  now 
be  placed  in  Class  4-A  because  of  their 
service  in  the  military  forces  of  a  foreign 
government  should  be  easily  identifiable 
in  time  of  war. 

R — Clarify  authority  to  administer  oaths 
of  interpreters. 

Reason:  An  oath  is  required  of 
interpreters,  but  currently  the  persons 
authorized  to  administer  it  are  not 
identified. 


S — Substitute  "delay" for 
"postponement"  because  of  filing  claim 
for  reclassification. 

Reason:  The  current  use  of 
"postponement"  in  two  senses  is 
confusing. 

T^Require  examination  of  registrants 
who  have  filed  claims  for  judgmental 
classifications. 

Reason:  To  assure  that  all  registrant 
claims  considered  by  the  board  are 
pertinent,  and  applicable  only  to 
registrants  qualified  for  induction. 
Otherwise,  claims  consideration  and 
processing  will  waste  time,  when 
registrant  is  classified  into  a  class  other 
than  1-A.  and  subsequently  found 
unacceptable  for  military  service. 

U — To  correct  printing  errors  and  cross- 
references  and  to  clarify  language. 

Reason:  To  make  the  indicated 
corrections. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Reference  should 
be  made  to  the  number  of  the 
paragraph(s)  to  which  comments  are 
directed.  All  written  comments  filed  in 
response  to  this  notice  of  proposed 
rulemaking  will  be  available  for  public 
inspection  in  the  office  of  the  General 
Counsel  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

As  required  by  Executive  Order  12291, 
I  have  determined  that  this  proposed 
rule  is  not  a  "Major"  rule  and  therefore 
does  not  require  a  Regulatory  Impact 
Analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  I 
have  determined  that  these  regulations 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  32  CFR  Farts  1602. 
1605. 1609. 1618, 1621. 1624. 1630.  1633. 
1636, 1639, 1642. 1648. 1651, 1653. 1656. 
1657 

Armed  forces — Draft. 
Dated:  December  11. 1985. 
Thomas  K.  Tumage, 

Director. 

PART  1602— DEFINITIONS 

1.  The  authority  citation  for  Part  1602 
continues  to  read  as  follows: 

Authority:  Military  Selective  Service  Act. 
50  U.S.C.  App.  451  et  seq.:  E.0. 11623. 

2.  §  1602.2  is  revised  to  read: 


§  1602.2    Administrative  Classification. 

A  reclassification  action  relating  to  a 
registrant's  claim  for  Class  1-C,  1-D-D, 
1-D-E,  1-H.  1-O-S,  1-W,  3-A-S,  4-A-A, 
4-A.  4-B,  4-C,  4-F,  4-G,  4-T,  or  4-W. 
These  classes  shall  be  identified  as 
administrative  classes. 

3.  §  1602.11  is  revised  to  read: 

§  1 602. 1 1    District  Appeal  Board. 

A  district  appeal  board  or  a  panel 
thereof  of  the  Selective  Service  System 
is  a  group  of  not  less  than  three  civilian 
members  appointed  by  the  President  to 
act  on  cases  of  registrants  in  accord 
with  the  provisions  of  Part  1651  of  this 
chapter. 

4.  §  1602.14  is  revised  to  read: 

§  1602.14    Local  Board. 

A  local  board  or  a  panel  thereof  of  the 
Selective  System  is  a  group  of  not  less 
than  three  civilian  members  appointed 
by  the  President  after  nomination  by  a 
Governor  to  act  on  cases  of  registrants 
in  accord  with  the  provisions  of  Part 
1648  of  this  chapter. 

5.  §  1602.15  is  revised  to  read: 

§  1602.15    Local  Board  of  Jurisdiction. 

The  local  board  of  jurisdiction  is  the 
local  board  to  which  a  registrant  is 
assigned  and  which  has  authority,  in 
accord  with  the  provisions  of  this 
chapter,  to  determine  his  claim  or  to 
issue  to  him  an  order.  "His  local  board" 
and  "registrant's  local  board"  refer  to 
the  local  board  of  jurisdiction. 

6.  §  1602.18  is  revised  to  read: 

§  1 602. 1 8    National  Appeal  Board. 

The  National  Appeal  Board  of  a  panel 
thereof  of  the  Selective  Service  System 
is  a  group  of  not  less  than  three  civilian 
members  appointed  by  the  President  to 
act  on  cases  of  registrants  in  accord 
with  the  provisions  of  Part  1653  of  this 
chapter. 

7.  §  1602.24  is  added  to  read: 
§1602.24    Claim. 

A  "claim"  is  a  request  for 
postponement  of  induction  or 
classification  into  a  class  other  than  1- 
A. 

8.  §  1602.25  is  added  to  read: 

§  1602.25    Director. 

Director  is  the  Director  of  Selective 
Service. 

PART  1605— SELECTIVE  SERVICE 
SYSTEM  ORGANIZATION 

8A.  The  authority  citation  for  Part 
1605  continues  to  rea^' 

\ 
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AudwRty:  Military  Selective  Service  Act 
SO  U.S.C.  Appi  451  et  seq,;E.0. 11823^. 

9.  §  1605.6  is  revised  to  read: 

§1605.6    NMional  Appeal  Boanl 

(a)  There  i»  hereby  created  dsad 
established  within  the  Selective  Service 
System  a  civiliani  agency  of  appeal 
which  shall  be  kxu)Mnia«.the  National 
Appeal  Board.  The  President  shall 
appoint  not  less  thaa  three  members  to 
the  National  Appeal  Board,  and  he  shall 
designate  one  member  as  chairman. 

(b)  The  President  shall  appoint 
members  of  the  National  Appeal  Board 
from  among  citzens  of  the  United  States 
who: 

(1)  Are  not  active  or  retired  members 
of  the  Armed  Forces  or  any  reserve 
component  thereof; 

(2)  Ha-ve  not  Served  as  a  member  of 
the  National  Appeal  Board  for  a  period 
of  more  than  ffve  years; 

(31  Are  at  least  18  years  of  age: 

(4)  Are  ahle  to  perform  such.  dHties-  as 
are  necessary; 

(5)  Are  abe  to  devote  sufficient  time  to 
Board  affairs;  and 

(6)  Are  willing  to  fairly  and  uniformly 
iipply  Selective  Service  Law. 

(c)  The  National  Appeal  Board  may  sit 
(?//  banc,  or  upon  the  request  of  the 
Director  or  as  determined  by  the 
chairman  of  the  National  Appeal  Board, 
in  panels,  each  panel  to  consist  of  at 
least  three  members.  The  Chairman  of 
the  National  Appeal  Board  shalf 
designate  the  members  of  each  panel 
and  he  shall  designate  one  member  of 
each  panel  as  chairman.  A  majtirity  of 
the  members  of  a  panel  shall  constitute 
a  quorum  for  the  transaction  of 
business,  and  a  ma)ority  of  the  members 
present  at  any  meeting  at  which  a 
quorum  is  present,  shall  decide  any 
question.  Each  panel  of  tile  National 
Appeal  Board  shall  have  full  authority 
to  act  on  all  cases  assif^ed  to  if.  The 
National  Appeal  Board  or  a  panel 
thereof  shall  hold  meetings  in 
Washington.  DC,  and',  upon  request  of 

■  the  Uiieclor  or  as  det^ermined  by  the 
Chairman  of  the  National  Appeal  Board, 
at  any  other  place. 

The  National  Appeal  Board  or  panel 
thereof  shall  classify  each  registrant 
whose  classification  has  been  afipealed 
to  the  Presiilent  under  Part  1853  of  this 
rhapler. 

(el  No  member  of  the  National  Appeal 
Board  shall  act  on  the  case  of  a 
rogislrant  who  is  llie  member's  first 
cousin  or  closer  relation  either  by  blood, 
marriage,  or  adoption,  or  who  is  the 
member's  employer,  employee  or  fellow 
employee  or  stands  in  the  relationship  of 
superior  or  subordinate  of  the  member 
in  connection  with  any  employmefii,  or 
is  a  partner  or  close  business  associate 


of  ti*t  member,  9r  i«  a  feQiow  member  or 
employee  of  (he  Nafienal  Appeal  Board. 
A  member  of  the  National  Appeal  Board 
aiDSt  dtaqnalify  hiunelf  in  any  matter  in 
which  he  would  be  fcstricted  for  anjt 
reason  w  making'  an  impsctiai  decision. 

(f)  Each  member  of  the  National 
Appeal  Board  while  on  the  business  of 
the  National  Appeal  Board  away  from 
his  home  or  regular  pfece  of  business 
shall  recerve  attual  travel  expenses  and 
per  diem  in  Keu  of  subsistence  in 
accordance  with  rates  established  by 
Federal  Travel  Regulations. 

(g)  The  fiational  Appeal  Board  shall 
in  aH  respects  be  mdependent  of  tfie 
Director,  except  that  the  Director  shall 
provide^  for  the  payment  of  the  expenses 
of  the  mem^bers  of  the  National  Appeal 
Board,  shaR  fnmisk  tfiat  Board  and  its 
panels  necessary  personnel,  suitable 
office  space,  necessary  facihties  and 
services.  The  Director  and  the  chairman 
of  the  National  Appeal  Board  shalt 
furnish  to  each  other  such  information, 
advice  and  assistance  as  will'  farther  the 
attainment  of  the  obfectives  of  the 
Military  Selective  Service  Act,  and 
promote  the  effective  administration  of 
the  Act. 

§1605.5t    [AiMmtedl 

10.  §  1605. Sl(b]  is  removed,  and 
reserved. 

11.  §  1605.f»(bl  is  revised  to  read: 
§  1605.61    Intsrpretet*. 

(b)  The  following  oath  shall  be 
administered  by  a-  member  of  the  board 
or  a  compensated  employee  of  the 
System  to  an  interpreter  each  time  he  or 
she  interprets: 

Do  you  svrear  (■or  affirm)  that  you  will  truly 
interpret  in  the  matter  now  in  hearing? 


PART  t6t9-«INCOMPEIISATEa 
PERSONNEL 

llA.  The  authority  citation  for  Part 
1609  continues  to  read: 

AttthMfy:  Military  Selective  Secvice  Act 
50  U.S.C.  App.  451  et  9«q.:  E.Q.  11623. 

TZ  §  16W.1  is  revised  to  read:       > 

§  1609.1    Uncomp«nMtaApo«Mk>ns^ 

Members  of  civilian  review  baarda, 
local  boards.,  district  appeal  boards,  and 
the  National  Appeal  Beard  and  all  other 
persons  volunteering  their  services  to 
assist  in  the  Adraizristratianof  the 
Sellective  Service  Law  shall  be 
uncompensated.  No  person  serving 
without  compensa4:ion  shall  accept 
remuneration  from  any  any  source  for 
services  rendered  in  connection  with 
Selective  Service  matters.. 


PART  lets— MOnCE  TO 
RfcCilSr  HANTS 

12A.  The  avtimrity  citation  tar  pact 
1618  continues  to  read: 

Authority:  Militacy  Selective  Scrviee  Ad 
50  U.S.C.  App.  451  et  »eq.;  E.0. 11623. 


§1ffte.3    [Rwnovvdl 

13.  §  1618.3  is  removed. 

PART  1621— OVTY  OF  REGISTRANTS 

13A.  The  authority  citation  for  part 
1621  continues  to  read: 

Authority:  Military  Selective  Service  Act 
50  use.  App.  451  et  seq.:  E.0. 11625. 

14.  §  1621.1  is  revised  to  read: 

§1621.1    Reporting  by  roflMrants  of  tlMlr 
current  status. 

Until  otherwise  notified  l^  the 
Director  of  Selective  Service,  it  is  the 
duty  of  every  registrant  who  registered 
after  July  1. 1980: 

(a)  To  notify  the  System  within  Iff 
days  of  any  change  in  the  following 
items  of  information  tiiat  he  provided  on 
his  registration  form:  Name,  current 
mailing  address  and  permanent 
residence  address;  and 

(b)  To  submit  to  the  classifying 
authority,  all  information  concerning  his 
status  within  16  days  after  the  date  on 
which  the  classifying  authority  mails 
him  a  request  tberefor,  or  within  sod^ 
knger  period  as  may  be  fixed  by  the 
classifying  authority;  aad 

(c)  Who  has  a  postponement  of 
induction,  or  has  been  deferred  or 
exempted  from  training  and  service,  to 
notify  the  System  immediately  of  any 
changes  in  facts  or  circumstances 
relating  to  the  postponement  ddenncnt 
or  exemption;  and 

(d)  Who  has  a  postponement  of 
examiaatiaa,  to  notify  the  Syattai 
immediatefy  of  any  diaoges  iit  facts  or 
circumstances  relating  to  the 
postponement. 

15.  §  1621.3  is  added  to  read: 


§t«n.3    Dulytei 
exaflMAfltiovi. 

When  the  Director  orders  a  registrant 
for  examination,  it  shall  be  the  duty  of 
the  registrant  to  report  for  and  submit  to 
examination  at  the  time  and  place 
ordered  unless  the  order  has  been 
canceled.  If  the  time  when  the  registrant 
is  ordered  to  report  for  exarmnattoii  is 
postponed,  it  shall  be  the  contimiing 
duty  of  the  registrant  to  report  for  and 
submit  to  examination  at  socK  time  and 
place  as  he  may  be  reordered. 
Regardless  of  the  time  when  or  the 
circumstances  under  which  a  registrant 
fails  to  report  for  examination  when  it  is 
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his  duty  to  do  so,  it  shall  thereafter  be 
his  continuing  duty  from  day  to  day  to 
report  for  and  submit  to  examination  at 
the  place  specified  in  the  order  to  report 
for  examination. 

PART  1624— INDUCTIONS 

ISA.  The  authority  citation  for  part 
1624  continues  to  read: 

Authority:  Military  Selective  Service  Act. 
50  U.S.C.  App.  451  et  seq.:  E.O.  11623. 

16.  §  1624.3(c)(3)  is  revised  to  read: 
§  1624.3    Age  selection  groups. 

*  *  *  •  * 

(c)  *  •  * 

(3)  They  have  been  classified  in  onaof 
the  following  classes: 
(i)  Class  1-D-D. 
(ii)  Class  2-D. 
(iii)  Class  3-A. 
(iv)  Class  4-B. 
(v)  Class  4-C. 

(vi)  Class  4-F. 

•  *        *        •        * 

17.  §  1624.4  (b)  and  (c)  are  revised  to 
read: 

§  1624.4    Selection  and/or  rescheduling  or 
registrants  for  induction. 

•  *         •         »         * 

(b)  Registrants  whose  postponements 
have  expired  in  the  order  of  expiration. 

(c)  Registrants  who  previously  have 
been  ordered  to  report  for  induction  and 
whose  exemptions  or  deferments  have 
expired,  in  the  order  of  their  random 
sequence  number  (RSN)  established  by 
random  selection  procedures  in  accord 
with  §  1624.1. 

*  •  *  4  * 

18.  §  1624.5(a)  is  revised  to  read: 

§  1624.5    Order  to  report  for  induction. 

(a)  Immediately  upon  determining 
which  persons  are  to  be  ordered  for 
induction,  the  Director  of  Selective 
Service  shall  issue  to  each  person 
selected  an  Order  to  Report  for 
Induction,  the  order  will  be  sent  to  the 
current  address  most  recently  provided 
by  the  registrant  to  the  Selective  Service 
System.  The  date  specified  to  report  for 
induction  shall  be  at  least  10  days  after 
the  date  on  which  the  Order  to  Report 
for  Induction  is  issued.  The  filing  of  a 
claim  for  reclassification  in  accord  with 
§  1633.2  of  this  chapter  delays  the  date 
the  registrant  is  required  to  report  for 
induction  until  not  earlier  than  the  tenth 
day  after  the  claim  is  determined  to 
have  abandoned  or  is  finally  determined 
in  accord  with  the  provisions  of  this 
chapter.  A  claim  is  finally  determined 
when  the  registrant  does  not  have  a 
right  to  appeal  the  last  classification 


action  with  respect  to  the  claim  or  he 
fails  to  exercise  his  right  to  appeal. 

*  *  •  •  * 

19.  §  1624.6.  paragraphs  (a)  and  (e)  are 
removed  and  reserved,  (b)  is  revised, 
and  (j)  is  added  to  read  as  follows: 

§  1624.6    Postponement  of  Induction. 

(a)  [Reserved] 

(b)  In  (he  case  of  the  death  of  a 
member  of  the  registrant's  immediate 
family,  extreme  emergency  involving  a 
member  of  the  registrants  immediate 
family,  serious  illness  or  injury  of  the 
registrant,  or  other  emergency  beyond 
the  registrant's  control,  the  Director, 
after  the  Order  to  report  for  Induction 
has  been  issued,  may  postpone  for  a 
specific  time  the  date  when  such 
registrant  shall  be  required  to  report. 
The  period  of  postponement  shall  not 
exceed  60  days  from  the  date  of  the 
induction  order.  When  necessary,  the 
Director  may  grant  one  further 
postponement,  but  the  total 
postponement  shall  not  exceed  90  days 
from  the  reporting  date  on  the  induction 
order. 

***** 

(e)  (Reserved) 

***** 

(j)  The  initial  determination  of  claims 
for  all  postponements  is  made  by  area 
office  compensated  personnel.  After  a 
denial  of  a  claim  for  a  student 
postponement,  the  registrant  may 
request  the  local  board  to  consider  the 
claim.  Such  registrant  shall  be  afforded 
an  opportunity  to  appear  before  the 
board  in  accord  with  the  procedures  of 
§§  1648.4  and  1648.5. 

20.  §  1624.7  is  revised  to  read: 

§  1624.7    Expiration  of  deferment  or 
exemption. 

The  Director  shall  issue  an  Order  to 
Report  for  Induction  to  a  registrant  who 
is  liable  for  induction  whenever  his 
deferment  or  exemption  expires. 

21.  §  1624.10  is  revised  to  read: 

§  1624.10    Order  to  report  for  examination. 

(a)  The  Director  of  Selective  Service 
may  order  any  registrant  in  Class  1-A 
who  has  filed  a  claim  for  classification 
in  a  class  other  than  Class  1-A  or  whose 
induction  has  been  postponed,  to  report 
for  an  Armed  forces  examination  to 
determine  acceptability  for  military 
service.  The  date  specified  to  report  for 
examination  shall  be  at  least  7  days 
after  the  date  on  which  the  Order  to 
Report  for  Examination  is  issued.  Such 
registrant  will  not  be  inducted  until  his 
claim  for  reclassification  has  been 
decided  or  abandoned. 

(b)  The  reporting  date  for  examination 
may  be  postponed  for  any  reason  a 


reporting  date  for  induction  may  be 
postponed  in  accordance  with 
§  1624.6(b),  (d)  or  (f)(1). 

(c)  If  a  registrant  fails  to  report  for  or 
complete  an  examination  the  local 
board  will  determine  that  he  has 
abandoned  his  claim. 

(d)  If  a  registrant  is  determined  not 
acceptable  for  military  service,  he  will    , 
be  reclassified  in  Class  4-F. 

(e)  If  a  registrant  is  determined 
acceptable  for  military  service,  the 
processing  of  his  claim  will  be 
completed. 

PART  1630— CLASSIFICATION  RULES 

21A.  The  authority  citation  for  Part 
1630  continues  to  read: 

Authority:  Military  Select.ive  Service  Act. 
50  U.S.C.  App.  451  el  seq..  E.O.  11623. 

22.  §  1630.13  is  revised  to  read: 

§  1630.13    Class  1-D-O:  Deferment  for 
certain  members  of  a  reserve  component 
or  student  taking  military  training. 

In  Class  1-D-D  shall  be  placed  any 
registrant  who: 

(a)(1)  Has  been  selected  for 
enrollment  or  continuance  in  the  Senior 
(entire  college  level)  Army  Reserve 
Officer's  Training  Corps,  or  the  Air 
Force  Reserve  Officer's  Training  Corp.s. 
or  the  Naval  Reserve  Officer's  Training 
Corps,  or  the  Naval  and  Marine  Corps 
officer  candidate  program  of  the  Navy, 
or  the  platoon  leader's  class  of  the 
Marine  Corps,  or  the  officer 
procurement  program$  of  the  Coast 
Guard  and  the  Coast  Guard  Reserve,  or 
is  appointed  an  ensign,  U.S.  Naval 
Reserve,  while  undergoing  professional 
training:  and 

(2)  Has  agreed  in  writing  to  accept  a 
commission,  if  tendered,  and  to  serve 
subject  to  order  of  the  Secretary  of  the 
military  department  having  jurisdiction 
over  him  (or  the  Secretary  of 
Transportation  with  respect  to  the  U.S. 
Coast  Guard),  not  less  than  2  years  on 
active  duty  after  receipt  of  a 
commission;  and 

(3)  Has  agreed  to  remain  a  member  of 
a  regular  or  reserve  component  until  the 
eighth  anniversary  of  his  receipt  of  a 
commission.  Such  registrant  shall 
remain  eligible  for  Class  1-D-D  until 
completion  or  termination  of  the  course 
of  instruction  and  so  long  thereafter  as 
he  continues  in  a  reserve  status  upon 
being  commissioned  except  during  any 
period  he  is  eligible  for  Class  1-C  under 
the  provisions  of  §  1630.12;  or 

(b)  Is  a  fully  qualified  and  accepted 
aviation  cadet  applicant  of  the  Army, 
Navy,  or  Air  Force,  who  has  signed  an 
agreement  of  service  and  is  within  such 
numbers  as  have  been  designated  by  the 
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Secretary  of  Defense.  Such  registrant 
shall  be  retained  in  Class  1-D-D  during 
the  period  covered  by  such  agreement 
but  in  no  case  in  excess  of  four  months; 
or 

(c)  Is  other  than  a  registrant  referred 
to  in  paragraph  (a)  or  (d)  of  this  section 
who: 

(1)  Prior  to  the  issuance  of  orders  for 
him  to  report  for  induction:  or 

(2)  Prior  to  the  date  scheduled  for  his 
induction  and  pursuant  to  a 
proclamation  by  the  Governor  of  a  State 
to  the  effect  that  the  authorized  strength 
of  any  unit  of  the  National  Guard  of  that 
State  cannot  be  maintained  by  the 
enlistment  or  appointment  of  persons 
who  have  not  been  issued  orders  to 
report  for  induction;  or 

(3)  Prior  to  the  date  scheduled  for  his 
induction  and  pursuant  to  a 
determination  by  the  President  that  the 
strength  of  the  Ready  Reserve  of  the 
Army  Reserve.  Naval  Reserve.  Marine 
Corps  Reserve,  Air  Force  Reserve,  or 
Coast  Guard  Reserve  cannot  be 
maintained  by  the  enlistment  or 
appointment  of  persons  who  have  not 
been  issued  orders  to  report  for 
induction:  Enlists  or  accepts  an 
appointment  before  attaining  the  age  of 
26  years,  in  the  Ready  Reserve  of  any 
Reserve  component  of  the  Armed 
Forces,  the  Army  National  Guard,  or  the 
Air  National  Guard.  Such  registrant 
shall  remain  eligible  for  Class  1-D-D  so 
long  a  he  serves  satisfactorily  as  a 
member  of  an  organized  unit  of  such 
Ready  Reserve  or  National  Guard,  or 
satisfactorily  performs  such  other  Ready 
Reserve  service  as  may  be  prescribed  by 
the  Secretary  of  Defense,  or  serves 
satisfactorily  as  a  member  of  the  Ready 
Reserve  of  another  reserve  component, 
the  Army  National  Guard,  or  the  Air 
National  Guard,  as  the  case  may  be;  or 

(d)  At  any  time  has  enlisted  in  the 
Army  Reserve,  the  Naval  Resen-e,  the 
Marine  Corps  Reserve,  the  Air  Force 
Reserve,  or  the  Coast  Guard  Reserve 
and  who  thereafter  has  been 
commissioned  therin  upon  graduation 
from  an  Officer's  Candidate  School  of 
such  Armed  Force  and  has  not  been 
ordered  to  active  duty  as  a 
commissioned  officer.  Such  registrant 
shall  remain  eligible  for  Class  1-D-D  so 
long  as  he  performs  satisfactory  service 
as  a  commissioned  officer  in  an 
appropriate  unit  of  the  Ready  Reserve, 
as  determined  under  regulations 
prescribed  by  the  Secretary  of  the 
department  concerned;  or 

(e)  Is  serving  satisfactory  as  a  member 
of  a  reserve  component  of  the  Armed 
Forces  and  is  not  eligible  for  Class  1-D- 
D  under  the  provisions  of  any  other 
paragraph  of  this  section:  Provided, 
That,  for  the  purpose  of  this  paragraph. 


a  member  of  a  reserve  component  who 
is  in  the  Standby  Reserve  or  the  Retired 
Reserve  shall  be  deemed  to  be  serving 
satisfactorily  unless  the  Armed  Force  of 
which  he  is  a  member  informs  the 
Selective  Service  System  that  he  is  not 
serving  satisfactorily. 

23.  §  1630.16  is  added  to  read: 

§1630.16    Class  1-0:  Conscimtious 
objsctor  to  all  mNltary  servtcs. 

Any  registrant  whose  acceptability  for 
military  service  has  been  satisfactorily 
determined  and  who,  in  accord  with 
Part  1636  of  this  chapter,  has  been 
found,  by  reason  of  religious,  ethical,  or 
moral  belief,  to  be  conscientiously 
opposed  to  participation  in  war  in  any 
form  and  to  be  conscientiously  opposed 
to  participation  in  both  combatant  and 
noncombatant  training  and  service  in 
the  Armed  Forces  shall  be  classified  in 
Class  l-O. 

24.  §  1630.17  is  revised  to  read: 

§  1630.17    Class  1-O-S:  Conscientious 
objector  to  all  military  service  (separated). 

Any  registrant  who  has  been 
separated  from  the  Armed  Forces 
(including  their  reserve  components]  by 
reason  of  conscientious  objection  to 
participation  in  both  combatant  and 
noncombatant  training  and  service  in 
the  Armed  Forces  shall  be  classified  in 
Class  1-O-S  unless  his  period  of 
military  service  qualifies  him  for  Class 
4-A.  A  registrant  in  Class  1-O-S  will  be 
required  to  serve  the  remainder  of  his 
obligation  under  the  Military  Selective 
Service  Act  in  Alternative  Service. 

25.  §  1630.18  is  revised  to  read: 

§1630.18    Classl-W: Conscientious 
objector  ordered  to  perform  alternative 
service. 

In  Class  1-W  shall  be  placed  any 
registrant  who  has  been  ordered  to 
perform  alternative  service  contributing 
to  the  maintenance  of  the  national 
health,  safety,  or  interest. 

26.  §  1630.30  is  revised  to  read: 

§  1630.30    Class  3-A:  Registrant  deferred 
because  of  liardstiip  to  dependents. 

(a)  In  accord  with  Part  1642  of  this 
chapter  any  registrant  shall  be  classified 
in  Class  3-A: 

(1)  Whose  induction  would  result  in 
extreme  hardship  to  his  wife  when  she 
alone  is  dependent  upon  him  for 
support;  or 

(2)  Whose  deferment  is  advisable 
because  his  child(ren),  parent(s), 
brother(s).  grandparenf(6),  or  sisler(s)  is 
dt'pendent  upon  him  for  support;  or 

(3)  Whose  deferment  is  advisable 
because  his  wife  and  his  child(ren), 
parent(8),  grandparents),  brother(s),  or 


sisterls)  are  dependent  upon  him  for 
support. 

(b)  The  classincation  of  each 
registrant  in  Class  3-A  will  not  be 
granted  for  a  period  longer  than  365 
days. 

27.  §  1630.31  is  added  to  read: 


S  1630.31     Class  3-A-8: 1 
defWrsd  because  of  hardsMp  to 
dependents  (SefMratod). 

Any  registrant  who  has  been 
separated  from  active  military  service 
by  reason  of  dependency  or  hardship 
shall  be  placed  in  Class  3-A-S  unless 
his  period  of  military  service  qualifies 
him  for  Class  4-A  or  1-D-E.  No 
registrant  shall  be  retained  in  Class  3- 
A-S  for  more  than  six  months. 

28.  S  ie30.40(R)  introductory  text  is 
revised  and  (a)(4)  is  removed  and 
reserved: 

§1630.40    Class  4-A:  Registrwit  wtM  *!■• 
completed  mOtary  service. 

(a)  In  Class  4-A  shall  be  placed  any 
registrant  other  than  a  registrant  eligible 
for  classification  in  Class  1-C  1-D-D,  or 
1-D-E  who  is  within  any  of  the 
following  categories: 
***** 

(4)  [Reserved) 

***** 

29.  §  1630.44  is  revised  to  read: 

§1630.44    Class  4-F:  Registrant  not 
qualified  for  military  service. 

In  Class  4-F  shall  be  placed  any 
registrant  who  is  found  by  the  Secretary 
of  Defense,  under  applicable  physical. 
mental  or  administrative  standards,  to 
be  not  acceptable  for  service  in  the 
Armed  Forces;  except  that  no  such 
registrant  whose  further  examination  or 
re-examination  is  determined  by  the 
Secretary  of  Defense  to  be  justified  shall 
be  placed  in  Class  4-F  until  such  further 
examination  has  been  accomplished  and 
such  registrant  continues  to  be  found  not 
acceptable  for  military  service. 

30.  §  1630.45 — the  section  heading  and 
(a)  are  revised  to  read  as  follows: 

§  1630.45    Class  4-G:  Registrant  exempted 
from  service  t>ecause  of  ttie  death  of  Ms 
parent  or  sibling  wttile  serving  In  ttie  armed 
forces  or  wftole  parent  or  sibling  is  In  a 
captured  or  missing  in  action  status. 
*         «        *        •        • 

(a)  A  surviving  son  or  brother 
(1)  Whose  parent  or  sibling  of  the 
whose  blood  was  killed  in  action  or  died 
in  the  line  of  duty  while  serving  in  the 
Armed  Forces  of  the  United  States  after 
Decembr  31, 1959,  or  died  subsequent  to 
such  date  as  a  result  of  injuries  received 
or  disease  incurred  in  the  line  of  duty 
during  such  service;  or 
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(2)  Whose  parent  or  sibling  of  the 
whole  blood  is  in  a  captured  or  missing 
status  as  a  result  of  ^uch  service  in  the 
Armed  Forced  during  any  period  of  time: 


or 


31.  §  1630.48  is  added  to  read: 

§  1630.4<    Class  4- A- A:  Registrant  wtto 
has  pert ormad  military  service  for  a  foreign 
nation. 

In  Class  4-A-A  shall  be  placed  any 
registrant  who,  while  an  alien,  has 
served  on  active  duty  for  a  period  of  not 
less  than  12  months  in  the  armed  forces 
of  a  nation  determined  by  the 
Department  of  State  to  be  a  nation  with 
which  the  United  States  is  associated  in 
mutual  defense  activities  and  which 
grants  exemptions  from  training  and 
service  in  its  armed  forces  to  citizens  of 
the  United  States  who  have  served  on 
active  duty  in  the  Armed  Forces  of  the 
United  States  for  a  period  of  not  less 
than  12  months:  Proveded:  That  all 
information  which  is  submitted  to  the 
Selective  Service  System  concerning  the 
registrant's  service  in  the  armed  forces 
of  a  foreign  nation  shall  be  written  in 
the  English  language. 

PART  1633— ADIMNISTnATION  OF 
CLASSIFICATION 

31A.  The  authority  citation  for  Part 
1633  continues  to  read: 

Audiatity:  Military  Selective  Service  Act. 
50  U.S.C.  App.  451  et  seq.:  E.0. 11623. 

32.  §  1633.1(e)  and  (f)  are  revised  to 
read  as  follows: 

§1633.1    Classifying  authority. 

***** 

(e)  A  local  board  may  also  classify  a 
registrant  into  Class  1-C  1-D-D.  1-D-E, 
1-O-S.  1-W.  3-A-S.  4-A,  4-A-A.  4-B.  4- 
C  4-G.  4-T  or  4-W  for  which  he  is 
eligible  upon  request  by  the  registrant 
for  a  review  of  a  classification  denial 
action  under  S  1633.1(f). 

(f)  Compensated  employees  of  an  area 
office  may  in  accord  with  §  1633.2 
classify  a  registrant  into  Class  1-C  1-D- 
D.  1-D-E.  1-O-S,  1-W.  3-A-S,  4-A,  4- 
A-A.  4-B,  4-C.  4-F.  4-G.  4-T  or  4-W  for 
which  he  is  eligible.  No  individual  shall 
be  classified  into  Class  4-F  unless  the 
Secretary  of  Defense  has  determined 
that  he  is  unacceptable  for  military 
service. 

33.  S  1633.2  is  revised  to  read: 

§  1633.2  Claim  for  other  than  Class  1-A. 
(a)  Any  registrant  who  has  received 
an  order  to  report  for  induction  may. 
prior  to  the  day  he  is  scheduled  to 
report  submit  to  the  Selective  Service 
System  a  claim  that  he  is  eligible  to  be 
classified  into  any  class  other  than 


Class  1-A.  The  registrant  may  assert  a 
claim  that  he  is  eligible  for  more  than 
one  class  other  than  Class  1-A.  The 
registrant  cannot  subsequently  file  a 
claim  with  respect  to  a  class  for  which 
he  was  eligible  prior  to  the  day  he  was 
originally  scheduled  to  report. 
Information  and  documentation  in 
support  of  claims  for  reclassification 
and  postponement  of  indaction  shall  be 
filed  in  accordance  with  instructions 
from  the  Selective  Service  System. 

(b)  Any  registrant  who  has  received 
an  order  to  report  for  induction  that  has 
not  been  canceled  may,  at  any  time 
before  his  induction,  submit  a  claim  that 
he  is  eligible  to  be  classified  into  any 
class  other  than  Class  1-A  based  upon 
events  over  which  he  has  no  control  that 
occurred  on  or  after  the  day  he  was 
originally  scheduled  to  report  for 
induction. 

(c)  (1)  Claims  will  be  filed  with  the 
area  office  supporting  the  local  board  of 
jurisdiction. 

(2)  Claims  will  be  considered  by  the 
local  board  identified  in  (1)  or  its 
supporting  area  office  as  prescribed  in 
this  part. 

(d)  The  initial  determination  of  claims 
for  all  administrative  classifications  are 
made  by  area  office  compensated 
personnel.  After  a  denial  of  a  claim  for 
an  administrative  classification  other 
than  Class  4-F  the  registrant  may 
request  the  local  board  to  consider  the 
claim. 

(e)  The  initial  determination  of  a 
judgmental  classification  is  made  by  a 
local  board. 

(f)  A  registrant  may  request  and  shall 
be  granted  a  personal  appearance 
whenever  a  local  or  appeal  board 
considers  his  claim  for  reclassification. 
Personal  appearances  will  be  held  in 
accord  with  Parts  1648, 1651  and  1653  of 
this  chapter. 

(g)  A  registrant  who  has  filed  a  claim 
for  classification  in  Class  1-A-O  or  Class 
1-0  shall  be  scheduled  for  a  personal 
appearance  in  accord  with  S  1648.4 
before  his  claim  is  considered. 

(h)  If  granted,  a  deferment  or 
exemption  supersedes  the  original  order 
to  report  for  induction.  When  a 
deferment  or  exemption  expires  or  ends, 
a  new  order  to  report  for  induction  will 
be  issued. 

34.  §  1633.6  is  revised  to  read: 

§  1633.6    Consideration  of  classes. 

Claims  of  a  registrant  will  be 
considered  in  inverse  order  of  the  listing 
of  the  classes  below.  When  grounds  are 
establised  to  place  a  registrant  in  one  or 
more  of  the  classes  listed  in  the 
following  table,  the  registrant  shall  be 
classified  in  the  lowest  class  for  which 


he  is  determined  to  be  eligible,  with 
Class  1-A-O  considered  the  highest  class 
and  Class  1-H  considered  the  lowest 
class,  according  to  the  following  table: 

Class  1-A-O:  Conscientious  Objector 

Available  forNoncorobatant  Military 

Service  Only. 
Class  1-0:  Conscientioui  Objector  to  all 

Military  Service. 
Class  1-O-S:  Conscientious  Objector  to  all 

Military  Sevice  (Separated). 
Class  2-D:  Registrant  Deferred  Because  of 

Study  Preparing  for  the  Ministry. 
Class  3-A:  Registrant  Deferred  Because  of 

Hardship  to  Dependents. 
Class  3-A-S:  Registrant  Deferred  Because  of 

Hardship  to  Dependents  {Separated). 
Class  4-D:  Minister  of  Religion. 
Class  1-D-D:  Deferment  for  Certain  Members 

of  a  Reser\'e  Component  or  Student  Taking 

Military  Training. 
Class  4-B:  Official  Deferred  by  Law. 
Class  4-C:  Allen  or  Dual  National. 
Class  4-G:  Registrant  Exempted  From  Service 

Because  of  the  Death  of  his  Parent  or 

Sibling  While  Serving  in  the  Armed  Forces 

or  Whose  Parent  or  Sibling  is  in  a  Captured 

or  Missing  in  Action  status. 
Class  4-A:  Registrant  Who  Mas  Completed 

Military  Service. 
Class  4-A-A:  Registrant  Who  Has  Performed 

Military  Service  For  a  Foreign  Nation. 
Class  4-W:  RegisUanI  Who  Has  Completed 

Alternative  Serxice  in  Lieu  of  Induction. 
Class  1-D-E:  Exemption  of  Ortain  Members 

of  a  Reserve  Componoit  or  Student  Taking 

Militar>'  Traning. 
Class  l-C  Member  of  the  Armed  Forces  of 

the  United  States,  the  National  Oceanic 

and  Atmospheric  Administration,  or  the 

Public  Health  Service. 
Class  l.-W:  Conscientious  Objector  Ordered 

to  Perform  Alternative  Service  in  Lieu  of 

Induction. 
Class  4-T:  Treaty  Alien. 

Class  4-F:  Registrant  Not  Acceptable  for 
Military  Service. 

Class  1-H:  Registrant  Nc^  Subject  to 
Processing  for  Inducticn. 

35.  §  1633.7(b)  is  revised  to  r«?ad  as 
follows,  and  (c)  removed; 

§  1633.7    General  principles  of 
Classification. 


(b)  The  classifying  authurily  in 
considerating  a  registrant's  claim  for 
classification  shall  not  discriminate  for 
or  against  him  because  of  his  race, 
creed,  color  or  ethnic  background 

36.  §  1633.10  is  revised  to  read: 

§  1633.10    Notification  to  registrant  of 
classification  action. 

The  Director  will  notify  the  registrant 
of  any  classification  action. 

37.  §  1633.11  is  revised  to  read: 


i 
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§  1 633. 1 1    Assignment  of  registrant  to  a 
local  board. 

(a)  A  registrant  is  assigned  to  the  local 
board  that  has  jurisdiction  over  his 
permanent  address  that  he  last 
furnished  the  Selective  Service  System 
prior  to  the  issuance  of  his  induction  • 
order. 

(b)  The  Director  may  change  a 
registrant's  assignment  when  he  deems 
it  necessary  to  assure  the  fair  and 
equitable  administration  of  the  Selective 
Service  Law. 

PART  1636— CLASSIFICATION  OF 
CONSCIENTIOUS  OBJECTORS 

37 A.  The  Authority  Citation  for  Part 
1636  Continues  to  read: 

Authority:  Military  Selective  Service  Act, 
50  U.S.C.  App  451  et  seq,:  E.0. 11623. 

38.  S  163e.3(a)  is  revised  to  read: 

§  1636.3    Basis  for  classification  in  Class 
1-A-O. 

(a)  A  registrant  must  be 
conscientiously  opposed  to  participation 
in  combatant  training  and  service  in  the 
Armed  Forces. 

***** 

39.  §  1636.6 — the  section  heading  is 
revised  to  read: 

§1636.6    Analysis  of  belief . 

***** 

40.1636.8(a)(3)  is  revised  to  read: 

§  1636.8    Considerations  relevant  to 
granting  or  denying  a  claim  for  classiflcaion 
as  a  conscientious  objector. 

(a)  *  *  * 

(3)  The  oral  statements  of  the 
registrant's  witnesses,  if  any,  at  his  - 
personal  appearance(s)  before  the  local 
board;  and 


PART  1639— CLASSIFICATION  OR 
REGISTRANTS  PREPARING  FOR  THE 
MINISTRY 

40A.  The  authority  citation  for  Part 
1639  continues  to  read: 

Authority:  Military  Selective  Service  Act, 
50  U.S.C.  App.  451  ef  seq.:  E.0. 11623. 

41.  §  1639.3(a)(1)  is  revised  to  read: 

§  1639.3    Basis  for  classification  In  Class 
2-D. 

(a)    *  *  * 

(1)  Who  is  satisfactorily  pursuing  a 
full-time  course  of  instruction  required 
for  entrance  into  recognized  theological 
or  divinity  school  in  which  he  has  been 
pre-enrolled  or  accepted  for  admission; 
or 
*****  •" 

42.  §  1639.6  the  section  heading  is 
revised  to  read  as  follows: 


§  1639.6    Considerations  relevant  to 
granting  or  denying  claims  for  Class  2-0. 

***** 

43.  §  1639.7  is  amended  by  adding 
paragraph  (c)  to  read: 

§  1639.7    Types  of  decisions. 

***** 

fc)  The  board  may  deny  a  claim  for 
Class  2-D  when  the  evidence'fails  to 
meet  any  of  the  criteria  established  in 
this  section. 

PART  1642— {AMENDED! 

43A.  The  authority  citation  for  Part 
1642  continues  to  read: 

Authority:  Military  Selective  Service  Act, 
50  U.S.C.  App.  451  el  seq.:  E.0. 11623. 

44.  Part  1642 — Heading  is  revised  to 
read: 

PART  1642— CLASSIFICATION  OF 
REGISTRANTS  DEFERRED  BECAUSE 
OF  HARDSHIP  TO  DEPENDENTS 

45.  §  1642.3  is  revised  to  read: 

§  1642.3    Basis  for  classification  in  Class 
3-A. 

(a)  In  Class  3-A  shall  be  placed  any 
registrant: 

(1)  Whose  induction  would  result  in 
extreme  hardship  to  his  wife  when  she 
alone  is  dependent  upon  him  for 
support;  or 

.  (2)  Whose  deferment  is  advisable 
because  his  child(ren),  parent(s), 
grandparent(s),  brother(s),  or  8ister(s]  is 
dependent  upon  him  for  support;  or 

(3)  Whose  deferment  is  advisable 
because  his  wife  and  child(ren), 
parent{s),  grandparent(s),  brother(s),  or 
8ister(8)  are  dependent  upon  him  for 
support. 

(b)  In  its  consideration  of  a  claim  by  a 
registrant  for  classification  in  Class  3-A, 
the  board  will  first  determine  whether 
the  registrant's  wife,  child(ren), 
parent(s),  grandparent8(s),  brother(8).  or 
sister(s)  is  dependent  upon  the 
registrant  for  Sfupport.  Support  may  be 

-fmancial  assistance,  personal  care  or 
companionship.  If  Hnancial  asssitance  is 
the  basis  of  suppport,  the  registrant's 
contribution  must  be  a  substantial 
portion  of  the  necessities  of  the 
dependent.  Under  most  circumstances 
40  to  50%  of  the  cost  of  the  necessities 
may  be  considered  substantial.  If  that 
determination  is  affirmative,  the  board 
will  determine  whether  the  registrant's 
induction  would  result  in  extreme 
hardship  to  his  wife  when  she  is  the 
only  dependent,  or  whether  the 
registrant's  deferment  is  advisable 
because  his  child(ren),  parent(s), 
grandparent(s],  brother(s)  or  sister(s)  is 
dependent  upon  him  for  support,  or 
because  his  wife  and  his  child(ren), 


parent(s),  grandparent(s),  brother(8),  or 
si8ter(s)  are  dependent  upon  him  for 
support.  A  deferment  is  advisable 
whenever  the  registrant's  induction 
would  result  in  hardship  to  his 
dependents. 

(c)  The  registrant's  classification  shall 
be  determined  on  the  basis  of  the 
written  information  in  his  file,  oral 
statements,  if  made  by  the  registrant  at 
his  personal  appearance  before  a  board, 
and  oral  statements,  if  made  by  the 
registrant's  witnesses  at  his  personal 
appearances. 

46.  S  1642.4(a)(4)  is  revised  to  read  as 
follows,  and  (b)  is  removed. 

§1642.4    IneUgibility  for  Class  3-A. 

(a)  *  *  * 

(4)  There  are  other  persons  willing 
and  able  to  assume  the  support  of  his 
dependents;  or 


§1642.5    IRemovedl 

47.  §  1642.5  is  removed. 

48.  S  1642.7(a)  is  revised  to  read  as 
follows,  and  (c)  is  removed  and 
reserved. 


§1642.7    Types  of  < 

(a)  A  board  may  grant  a  classirication 
into  Class  3-A  for  such  period  of  time  it 
deems  appropriate  but  in  no  event  shall 
the  period  exceed  one  year. 

***** 

(c)  [Reserved) 


PART  1648— CLASSIHCAT10N  BY 
LOCAL  BOARD 

48A.  The  authority  citation  for  Part 
1648  continues  to  read: 

Authority:  Military  Selective  Service  Act 
50  U.S.C.  App.  451  et  seq.:  E.0. 11623. 

49.  §  1648.1  is  revised  to  read: 

§  1646.1    Autfiority  of  local  board. 

A  local  board  shall  consider  and 
determine  all  claims  which  it  receives  in 
accord  with  §  1633.2  or  §  1648.6  of  this 
chapter.  No  action  shall  be  taken  by  the 
board  in  the  absence  of  a  quorum  of  its 
prescribed  membership. 

§  1648.2    (Removed] 

50.  §  1648.2  is  removed. 

51.  §  1648.3  (a)  and  (c)  are  revised  to 
read  as  follows: 

§  1648.3    Opportunity  for  personal 
appearanoes. 

(a)  A  registrant  who  has  Tiled  a  claim 
for  classification  in  Class  1-A-O  or 
Class  l-O  shall  be  scheduled  for  a 
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personal  appearance  in  accord  with 
§  1648.4  before  his  claim  is  considered. 
•         *        •        *        • 

(c)  Any  registrant  who  has  filed  a 
claim  for  classification  in  Class  1-C,  1- 
D-D.  1-E>-E.  1-O-S.  1-W.  3-A-S.  4-A. 
4-A-A.  4-B.  4-C,  4-G.  4-T.  or  4-W  and 
whose  claim  has  been  denined,  shall  be 
afforded  an  opportunity  to  appear 
before  the  board  if  he  requests  that  the 
denial  of  such  claim  be  reviewed  by  the 
board. 

52.  §  1648.4(b)  is  revised  to  read: 

§  IMt.4    Appointment  for  personal 
appearances. 

***** 

(b)  Should  the  registrant  who  has  filed 
a  claim  for  classification  in  Class  1-A-O 
or  Class  1-0  fail  to  appear  at  his 
scheduled  personal  appearance,  the 
board  will  not  consider  his  claim  for 
classification  in  Class  1-A-O  or  Class 
l-O.  The  board  shall  consider  any 
written  explanation  of  such  failure  that 
has  been  filed  within  5  days  (or 
extension  thereof  granted  by  the  board) 
after  such  failure  to  appear.  If  the  board 
determines  that  the  registrant's  failure  to 
appear  was  for  good  cause  it  shall 
reschedule  the  registrant's  personal 
appearance.  If  the  board  does  not 
receive  a  timely  written  explanation  of 
the  registrant's  failure  to  appear  for  his 
scheduled  personal  appearance  or  if  the 
board  determines  that  the  registrant's 
failure  to  appear  was  not  for  good  cause, 
the  registrant  will  be  deemed  to  have 
abandoned  his  claim  for  Class  1-A-O  or 
l-O  and  will  be  notified  that  his  claim     <■ 
will  not  be  considered.  The  board  will 
notify  the  registrant  in  writing  of  its 
action  under  this  paragraph. 
***** 

53.  §  1648.5  (a)  and  (i)  are  revised  to 
read: 

§  1648.5    Procedures  during  personal 
appearance  before  the  local  t>oard. 

(a)  A  quorum  of  the  prescribed 
membership  of  a  board  shall  be  present 
during  all  personal  appearances.  Only 
those  members  of  the  board  before 
whom  the  registrant  appears  shall 
classify  him. 
***** 

(i)  Proceedings  before  local  boards  are 
closed  to  the  public. 

54.  §  164&6(a)  is  revised  to  read: 
§  1648.6    Registrants  transferred  for 


(a)  Before  a  board  of  jurisdiction  has 
undertaken  the  classification  of  a 
registrant  the  file  may.  at  his  request,  be 
transferred  for  classification  to  a  local 


board  nearer  to  his  current  address  than 
is  the  local  board  of  jurisdiction. 


PART  1651— CLASSIFICATION  BY 
DISTRICT  APPEAL  BOARD 

54A.  The  authority  citation  for  Part 
1651  continues  to  read: 

Authority:  Military  Selective  Service  Act, 
50  U.S.C.  App.  451  et  seq.:  E.0. 11623. 

55.  §  1651.1(b)  is  revised  to  read: 

§  1651.1     Who  may  appeal  to  a  district 
appeal  board. 

***** 

(b)  The  registrant  may  appeal  the 
denial  of  his  claim  for  a  judgmental 
classification  by  the  local  board  to  a 
district  appeal  board.  The  registrant 
may  appeal  to  a  district  appeal  board 
the  denial  of  his  claim  for  an 
administrative  classification  by  the  local 
board  whenever  its  decision  is  not 
unananimous. 

56.  §  1651.4(a).  (j).  (n)(3)  and  (r)  are 
revised  to  read  as  follows: 

§  1651.4    Review  by  district  appeal  board. 

(a)  An  appeal  to  the  district  appeal 
board  is  determined  by  its  classification 
of  the  registrant  in  a  class  other  than  1- 
A  or  by  its  refusal  to  take  such  action. 
No  action  shall  be  taken  by  the  board  in 
the  absence  of  a  quorum  of  its 
prescribed  membership. 
***** 

(j)  A  quorum  of  the  prescribed 
memberehip  of  a  board  shall  be  present 
during  all  personal  appearances.  Only 
those  members  of  the  board  before 
whom  the  registrant  appears  shall 
classify  him. 
*        *        *        •        • 

(n) 

(3)  Has  abandoned  his  right  to  an 
opportunity  to  appear  or 

***** 

(r)  Proceedings  before  district  appeal 
boards  are  closed  to  the  public. 

PART  1653— APPEAL  TO  THE 
PRESIDENT 

56A.  The  authority  citation  for  Part 
1653  continues  to  read: 

Authority:  Military  Selective  Service  Act. 
50  US.C.  App.  451  et  seq.:  E.0. 11623. 

57.  §  1653.3(a)  and  (k)  are  revised  to 
read: 

§  1653.3    Review  by  tt\9  National  Selective 
Service  Appeal  Board. 

(a)  An  appeal  to  die  President  is 
determined  by  the  National  Appeal 
Board  by  its  classification  of  the 
registrant  in  a  class  other  than  1-A  or  by 
its  refusal  to  take  such  action.  No  action 


shall  be  taken  by  the  board  in  the 
absence  of  a  quorum  of  its  prescribed 
membership. 

*  *  *  It  4 

(k)  a  quortmi  of  the  prescribed 
membership  of  a  board  shall  be  present 
during  all  personal  appearances.  Only 
those  members  of  the  board  before 
whom  the  registrant  appears  shall 
classify  him. 


PART  1656— ALTERNATIVE  SERVICE 

57A.  The  authority  dtation  for  Part 
1656  continues  to  read: 

Authority:  Sec.  6(j)  MiHtary  Selective 
Senice  Act:  50  U.S.C.  App.  456{j). 

58.  §  1656.2  is  revised  to  read: 


§  1656.2 
service. 


Order  to  petfoini  altematiwe 


(a)  The  local  board  of  jurisdiction 
shall  order  any  registrant  who  has  been 
classified  in  Class  l-O  or  1-O-S  to 
perform  alternative  service  at  a  time 
and  place  to  be  specified  by  the 
Director. 

(b)  When  the  local  board  orders  a 
registrant  to  perform  alternative  service, 
it  shall  be  the  duty  of  the  registrant  to 
report  for  and  perform  alternative 
service  at  the  time  and  place  ordered 
unless  the  order  has  been  canceled.  If 
the  time  when  the  registrant  is  ordered 
to  report  for  alternative  service  is 
postponed,  it  shall  be  the  continuing 
duty  of  the  registrant  to  report  for  and 
perform  alternative  service  at  such  time 
and  place  as  he  may  be  reordered. 
Regardless  of  the  time  when  or  the 
circumstances  under  which  a  registrant 
fails  to  report  for  and  perform 
alternative  service  when  it  is  his  duty  to 
do  so,  it  shall  thereafter  be  his 
continuing  duty  from  day  to  day  to 
report  for  and  perform  alternative 
service  at  the  place  specified  in  the 
order  to  report  for  and  perform 
alternative  service. 

(c)  In  the  case  of  the  death  of  a 
member  of  the  registrant's  immediate 
family,  extreme  emergency  involving  a 
member  of  the  registrant's  immediate 
family,  serious  illness  or  injury  of  the 
registrant,  or  other  emergency  beyond 
the  registrant's  control,  the  Director, 
after  the  order  to  perform  alternative 
service  has  been  issued,  may  postpone 
for  a  specific  time  the  date  when  such 
registrant  shall  be  required  to  report. 
The  period  of  postponement  shall  not 
exceed  60  days  from  the  date  of  the 
order  to  perform  alternative  service. 
When  necessary,  the  Director  may  grant 
one  further  postponement  but  the  total 
postponement  shall  not  exceed  90  days 
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from  the  reporting  date  on  the  order  to 
perform  alternative  service. 

(d)  The  Director  may  authorize  a 
postponement  of  the  reporting  date  to 
perfonn  alternative  service  when  the 
registrant  qoatifies  and  is  scheduled  for 
a  State  or  National  examination  in  a 
profession  or  occupation  which  requires 
certification  before  being  authorized  to 
engage  in  the  practice  of  that  profession 
or  occupation. 

(e)  The  Director  shall  issue  to  each 
registrant  whose  reporting  date  to 
perform  alternative  service  is  postponed 
a  written  notice  thereof. 

(f)  A  postponement  of  reporting  date 
to  perform  alternative  service  shall  not 
render  invalid  the  order  to  report  for 
alternative  service  which  has  been 
issued  to  the  registrant,  but  shall 
operate  only  to  postpone  the  reporting 
date,  and  the  registrant  shall  report  on 
the  new  date  scheduled  without  having 
issued  to  him  a  new  order  to  report  for 
alternative  service. 

(g)  Any  registrant  receiving  a 
postponemeat  under  the  provisions  of 
this  section,  shall,  after  the  expiration  of 
such  postponement,  be  rescheduled  to 
report  for  alternative  service  at  the 
place  to  which  he  was  originally 
ordered. 

(h)  The  Director  may  authorize  a 
delay  of  reporting  for  alternative  service 
for  any  registrant  whose  date  for 
'reporting  conflicts  with  a  religious 
holiday  historically  observed  by  a 
recognized  church,  religious  sect  or 
religious  organization  of  which  be  is  a 
member.  Any  registrant  so  delayed  shall 
report  for  alternative  service  on  the  next 
business  day  following  the  religious 
hoUday. 

§1656.5    [Amended] 

59.  §  1656.5  is  amended  by  adding 
(a)(l](iii)  to  read  as  follows: 

(a)  *  *.  * 

(iii)  Those  who  do  not  require  as  a 
condition  of  the  employment  of  an  ASW 
(A]  his  commitment  to  any  political  or 
religious  belief  or  doctrine  or  (B)  his 
membership  or  non-membership  in  a 
political  or  religious  group. 
***** 

§1656.5    [Amended] 

60.  §  1656.5(e)  is  revised  to  read: 

***** 

(e)  A  registrant  classified  in  Class  l-O 
may  seek  his  own  alternative  service 
work  by  identifying  a  job  with  an 
employer  he  believes  would  be 
appropriate  for  Alternative  Service 
assignments  and  by  having  the  employer 
advise  the  ASO  in  writing  that  he 
desires  to  employ  the  ASW.  The 
acceptability  of  the  iob  and  employer  so 


identified  will  be  evaluated  in 
accordance  with  Section  1656.5(a). 

61.  Part  1657  is  added  to  read: 

PART  1ft57— OVESEAS  REGISTRANT 
PROCESSING 


Sec. 

1657.1 

1657.2 

1657.3 

1657.4 

1657.5 

1657.6 


Purpose:  dermitioa. 
Local  boards. 
District  appeal  boards. 
Consideration  of  claiins. 
Place  of  indoction. 
Transportation. 

Authority:  Military  Service  Act,  50  U.S.C. 
App.  451  et  seq.:  E.O. 


§  1657.1 

(a)  The^ovisions  of  this  part  apply  to 
the  processing  of  overseas  registrants, 
and.  where  applicable,  they  supersede 
inconsistent  provisions  in  this  chapter 

(b)  An  overseas  registrant  is  a 
registrant  whose  bona  fide  current 
address  most  recently  provided  by  him 
to  the  Selective  Service  System  is 
outside  the  United  States,  its  territories 
or  possessions.  Commonwealth  of 
Puerto  Rico,  Canada  and  Mexico. 

§16S7.2    Local  beards. 

The  Director  shall  establish  local 
boards  with  jnrisidiction  to  determine 
claims  of  overseas  registrants.  Such 
boards  shall  consist  of  three  or  more 
members  appointed  by  the  President. 
The  Director  shall  prescribe  the 
geographic  jurisdiction  of  each  board, 
and  designate  or  establish  an  area  office 
to  support  it. 

§1657.3    nstrict  appeal  boards. 

The  Director  shall  establish  district 
appeal  boards  with  jurisdiction  to 
determine  appeals  of  claims  of  overseas 
registrants.  Such  boards  shall  consist  of 
three  or  more  members  appointed  by  the 
President.  The  Director  shall  prescribe 
the  geographic  jurisdiction  of  each 
board. 

§  1657.4    Consideration  of  claims. 

An  overseas  registrant's  claim  shall 
be  determined  by  a  local  board  (or  its 
supporting  area  office)  or  appeal  board 
as  may  be  established  in  accord  with 
this  part  or,  upon  the  request  of  the 
registrant  filed  no  later  than  the  filing  of 
his  claim  for  reclassification,  by  the 
board  having  geograpkhic  jurisdiction 
over  his  permanent  address  within  the 
United  States  last  reported  by  him  to  the 
Selective  Service  system  prior  to 
issuance  of  his  induction  order. 

§  1657.5    Place  of  induction. 

The  Director  may  order  an  overseas 
registrant  to  any  place  in  the  world  for 
induction. 


§1657.6    Tran 

(a)  The  Director  shall  furnish 
transportation  for  an  overseas  registrant 
from  the  place  at  which  the  registrant's 
order  to  report  for  indoction  was  sent  to 
the  place  he  is  required  to  report  for 
induction.  If  such  registrant  is  not 
inducted,  the  Director  shall  furnish  him 
transportation  from  the  place  he 
reported  for  induction  to  the  place  to 
which  his  order  to  report  for  induction 
was  sent 

(b)  In  the  event  the  personal 
appearance  before  a  local  board  or 
appeal  board  of  an  overseas  registrant  is 
required  by  regulation  or  occurs  at  the 
registrant's  request,  travel  expenses 
incurred  in  personally  appearing  before 
the  board  shall  be  at  the  registrant's 
own  expense. 

(FR  Doc  85-30450  Filed  12-26-85;  «:45  am) 
BILLING  COOC  SSOI-OI.* 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docliet  No.  S0716-611CJ 

Variety  Naming  Rcf)uirefnents  for  Plant 
Patent  Applications 

agency:  Patent  and  Trademark  Office. 
Conunerce. 

action:  Revision  of  proposed  rules  of 
practice:  PubHc  hearing. 

SUMMARY:  Extensive  comments  have 
been  received  b>'  the  Patent  and 
Trademark  Office  in  reponse  to 
prc^wsed  rules  of  practice  for  naming 
and  registering  the  names  of  new  plant 
varieties,  published  in  the  Federal 
Register,  Vol.  50.  page  33062  on  August 
16, 1985.  The  proposed  rules  of  practice 
will  be  revised  in  light  of  these 
comments.  The  revised  rules  will  be 
published  for  comments  and  a  public 
hearing  will  be  announced. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Stanley  D.  Stholosser.  Office  of 
LegislaticMi  and  lotemational  Affairs,  by 
telephone  at  (703)  557-3065  or  by  mail 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks.  Box  4. 
Washington,  DC  20231. 

Dated:  December  11 .  1985. 
Donald  ).  Quigg. 

Assistant  Secretary  and  Commissioner 
|FR  Doc.  85-30539  Filed  12-2B-8S;  8:45  ami 

BiLUNG  COOE  3510- ie-M 


BEST  COPY  AVAILABLE 


TBUlwIBfe'" 


52964 Federal  Register  /  Vol.  50.  No.  249  /  Friday.  December  27.  1985  /  Proposed  Rules 


s 

> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-300141A;  FRL-2946-1J 

Proposed  Tolerance  for  Ethylene 
Dibromide;  Extension  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EP.A). 

action:  Proposed  Rule:  Extension  of 
Comment  Period. 


SUMMARY:  This  notice  announces  the 
extension  of  the  comment  period  on  the 
proposed  rule  published  in  the  Federal 
Register  on  November  27. 1985  (50  PR 
48779)  that  proposed  a  tolerance  for 
residues  of  ethylene  dibromide  (EDB) 
perse  of  .03  ppm  (30  ppb)  in  the  edible 
pulp  of  mangoes  that  have  been 
fumigated  after  harvest  with  the 
insecticide  ethylene  dibromide  (EDB). 
The  comment  period  has  been  extended 
from  December  27, 1985  to  January  10, 
1986. 

DATE:  Comments  identified  by  the 
document  control  number  jOPP-SOOHl], 
must  be  received  on  or  before  January 
10. 1986. 

ADDRESS:  By  mail,  submit  written 
comments  to: 

Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460. 
In  person,  bring  comments  to:  Rm.  236. 
Crystal  Mall  «2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Linda  K.  Vlier.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460. 


Office  location  and  telephone  number 
Rm.  ni,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington. 
V  A.  (703-557-7451). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  November  27. 1985 
(50  PR  48779)  that  proposed  the 
establishment  of  a  tolerance  of  30  ppb 
(.03  ppm)  in  40  CFR  180.397  for  residues 
of  the  insecticide  ethylene  dibromide 
(EDB)  in  the  edible  pulp  of  the  raw 
agricultural  commodity  mangoes 
resulting  from  fumigation  of  this 
commodity  after  harvest  in  accordance 
with  the  Mediterranean  Fruit  Fly 
Control  Program  of  the  U.S.  Department 
of  Agriculture,  effective  until  September 
30, 1986,  with  the  possibility  of 
extension  for  an  additional  year. 

The  Florida  Fruit  and  Vegetable 
Association  has  requested  that  EPA 
extend  the  comment  period  on  this 
proposed  rule  in  order  to  allow  that 
association  a  meaningful  opportunity  to 
comment.  In  support  of  this  request,  the 
Florida  Fruit  and  Vegetable  Association 
points  out  that  the  real  time  for 
submitting  comments  to  the  rule  is 
substantially  shorter  than  the  allowed 
time  because  of  the  two  major  national 
holidays  falling  within  this  period. 

The  Agency  has  carefully  reviewed 
the  request  of  the  Florida  Fruit  and 
Vegetable  Association,  and  has 
concluded  that  allowing  some  additional 
comment  time  is  reasonable  to  afford  all 
interested  parties  a  meaningful 
opportunity  to  comment.  Accordingly, 
the  comment  time  on  this  proposal  has 
been  extended  14  days  until  January  10, 
1986. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agriculture  commodities. 
Pesticides  and  pests. 

Dated:  December  23. 1965. 
Steven  Schalzow, 

Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  85-30802  Filed  2-26-85:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

(CC  Dodcet  No.  78-72;  CC  Docket  No.  80- 
286;  FCC  85-6391 

MTS  and  WATS  Market  Structure 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Recommended  Decision  and 

Order  in  the  Matter  of  MTS  and  WATS 

Market  Structure  and  Amendment  of 


Part  69  of  the  Commission's  Rules  and 
Establishment  of  a  Joint  Board — CC 
Docket  Nos.  80-286  and  78-72. 

summary:  On  December  9, 1985.  the 
Federal-State  Joint  Board  recommended 
that  the  Commission  adopt  broader 
lifeline  assistance  measures  in  order  to 
assist  low  income  households  in         "^ 
affording  telephone  service.  The  Joint 
Board  recommended  that  federal 
assistance  be  provided  through  a  waiver 
of  the  subscriber  line  charge  up  to  the 
amount  of  the  state  assistance  provided 
for  qualifying  households.  This  matching 
assistance  would  be  made  available  to 
subscribers  receiving  assistance  under 
highly  targeted  programs  which  provide 
for  verification  of  eligibility.  The  state 
contribution  could  take  the  form  of 
reduced  local  telephone  service  rates, 
reduced  connection  charges  or  deposit 
requirements  for  a  single  telephone  line 
to  the  principal  residence  of  eligible 
households.  The  Joint  Board 
recommended  that  the  federal 
assistance  be  funded  through  the 
interstate  carrier  common  line  charge. 
The  Joint  Board  made  this 
recommendation  because  the  record 
showed  that  telephone  subscribership  is 
below  average  in  the  lowest  income 
groups,  although  telephone 
subscribership  levels  for  all  income 
groups  have  remained  stable  in  recent 
years  and  should  remain  stable  in  the 
future.  Implementation  of  this 
recommendation  will  assist  low  income 
households  in  affording  telephone 
service  during  this  period  of  rapid 
change  in  the  telephone  industry. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margot  Bester  or  Claudia  Pabo, 
Common  Carrier  Bureau  at  (202)  632- 
6363. 

SUPPLEMENTARY  INFORMATION: 

Recommended  Decision  and  Order 

In  the  Matter  of  MTS  and  WATS  Market 
Structure;  CC  Docket  No.  7S-72.  Amendment 
of  Part  67  of  the  Commission's  Rules  and 
Establishment  of  a  Joint  Board:  CC  Docket 
No.  80-286. 

Adopted:  December  2. 1985. 

Released:  December  9. 1985. 

By  the  Federal-State  Joint  Board. 

L  Introduction 

A.  Summary 

1.  The  Federal-State  Joint  Board 
hereby  presents  its  recommendations 
concerning  the  adoption  of  broader 
lifeline  assistance  measures.  The 
existing  record  demonstrates  that 
telephone  subscribershi|>  levels  have 
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remained  stable  in  recent  years,  and 
should  remain  stable  or  increase  in  the 
future,  although  telephone 
subscribership  is  substantially  below 
average  in  the  lowest  iDcome  groups,  in 
order  to  assist  low  income  households  in 
affording  telephone  service  during  this 
period  of  rapid  change  in  tl>c  telephone 
industry,  we  recommend  that  the 
Commission  establish  a  federal  lifeline 
ussistance  program.  We  believe  that  our 
goals  in  this  regard  can  best  be 
accomplished  by  making  federal 
assistance  available  to  supplement  the 
benefits  provided  under  state  approved 
local  lifeline  service  offerings  which 
meet  certain  guidelines.  We  recommend 
that  the  federal  assistance  be  provided 
through  a  waiver  of  the  full  subscriber 
line  charge  up  to  the  amount  of  the  state 
assistance  provided  for  qualifying 
households.  This  matching  assistance 
would  be  available  for  highly  targeted 
programs  which  provide  for  verification 
of  eligibility.  The  state  contribution 
could  take  the  form  of  reduced  local 
telephone  service  rates,  reduced 
connection  charges  or  deposit 
requirements  for  a  single  telephone  line 
to  the  principal  residence  of  eligible 
households.  No  restrictions  would  be 
imposed  on  the  source  of  funding  for  the 
intrastate  assistance.  The  federal 
assistance  would  be  funded  through  the 
interstate  carrier  common  Hne  charge. 
We  recommend  that  this  program  be  re- 
evaluated in  conjunction  with  the  Joint 
Board's  re-examination  of  subscriber 
line  charges  as  a  method  of  recovering 
non-traffic  sensitive  [NTS)  costs 
scheduled  to  begin  in  late  1986. 

B.  Background 

2.  The  preservation  of  universal 
service  has  been  a  basic  goal  of  the  Joint 
Board  and  the  Commission  thoughout 
the  proceedings  concerning  the 
allocation  and  recovery  of  non-traffic 
sensitive  (NTS)  local  exchange  costs. 
The  statutory  basis  for  this  goal  is  found 
in  Section  1  of  the  Communications  Act 
of  1934  which  states  that  the 
Commission  was  created: 

[Fjor  the  purpose  of  regulating  interstate  and 
fcneign  commerce  in  communications  by  wire 
iind  radio  so  as  to  make  available,  so  far  as 
possible,  to  all  the  people  of  the  United 
States  a  rapid,  efficient,  nationwide,  and 
worldwide  wire  and  radio  communicHtion 
service  with  adequate  facilities  ai  reasonal)lc 
charges,  for  the  purpose  of  the  national 
defense,  for  the  purpose  of  promoting  safety 
of  life  and  property  through  the  use  of  wire 
rind  radio  communication.  .  .  .'^ 


In  the  Third  Report  and  Order  in  the 
MTS  and  WA  TS  Market  Structure 
proceeding,^  the  CommiasioD  staled  that 
the  goal  of  preserving  luiiversal  service 
required  that  it  "(avoidj  actions  that 
would  cause  a  signiHcant  number  of 
local  exhaoge  service  subscribers  to 
cancel  [telephone]  service."^  At  that 
time,  the  Commission  also  stated  that  it 
would  consider  requests  by  local 
exchange  carriers  for  waiver  of  the 
mandatory  flat  subscriber  line  charge  in 
the  case  of  low  income  households 
which  might  otherwise  be  unable  to 
afford  telephone  service.* 

3.  The  issue  of  a  federal  lifeline 
telephone  assistance  mechanism  was 
again  raised  in  the  Commission's 
Second  Reconsideration  Order  in  the 
MTS  and  WATS  Market  Structure 
proceeding.^  In  that  decision,  the 
Commission  found  that  the  existing 
record  did  not  contain  enough 
information  to  allow  the  development  of 
a  federal  assist^ce  program  for  low 
income  households,  but  stated  that  it 
would  conduct  further  proceedings  on 
this  matter.  The  Commission 
subsequently  requested  comments 
concerning  a  subscriber  line  charge 
exemption  or  other  assistance  measures 
to  help  low  income  households  afford 
telephone  service,  and  asked  the  Joint 
Board  to  prepare  recommendations 
regarding  this  issued.^ 

4.  The  Joint  Board  adopted 
recommendations  concerning  assistance 
measures  for  low  income  households  on 
November  15. 1984.'  Although  we 
concluded  that  implementation  of 
limited  subscriber  line  charges  would 
not  undermine  universal  service,  we 
acknowledged  the  concern  of  some 
parties  that  implementation  of 
subscriber  line  charges  in  conjunction 
with  the  general  upward  pressure  on 
local  rates  could  undermine  universal 
telephone  service.  As  a  result,  the  Joint 


'4-i;.SC..  151  (19341. 


-  CC  Docket  No.  78-72. 93  FCC  2d  241  (1983) 

'/c'.  at  266. 

'  In  the  First  Rt^onsidenttion  Order  reaffirming 
the  subsrribpr  line  charge  concept,  the  Commission 
noted  tfiHt  it  had  not  received  any  petitions  for 
waiver.  See  CC  Docket  No.  78-72.  48  KR  42984  at 
42987  (Sep>temt>er  21. 1983).  Requests  fur  i*aivers  of 
the  subscriber  hne  charge  were  sul)«equently  filed 
by  the  New  York  Telephone  Company  and  the 
Pacific  Telephone  and  Tetefsraph  Company.  Seccmd 
Reconsideration  Order.  CC  Docket  No.  78-72.  FR 
7B10  at  7812  (March  2. 1984). 

CC  Pocket  Na  78-72.  49  FR  7810  (\fdrch  2. 1984) 

'•Further  Notice  of  Proposed  Rulemaking.  A/75 
and  WATS  Morkel Structure  and  .\mendnwnl  of 
Part  67  of  the  Commfssktr's  Rules.  CC  Docket  Nos. 
78-72  and  «t^-286.  49  KR  1B318  (April  20. 1964).  The 
Further  Xolice  requested  commenls  on  the  type  of 
assistance  needed  by  low  income  households  and 
how  such  a  program  should  be  funded. 

'  Recommended  Decision  and  Order  CC  Docket 
Nos.  78-72  and  60-286.  49  FR  4832S  IDecemt)er  12. 
1984) 


Board  recoaunended  a  two-phase 
approach  for  dealing  with  this  is 
Pint  we  recommended  that  the 
Commission  implement  a  mechanism 
providing  the  equivalent  of  a  waiver  of 
the  subscriber  Ime  charge  for  low 
income  households.* Second,  we 
recommeaded  an  expedited  study  of 
broader  measures  to  assist  low  income 
households  in  affording  telephone 
service.  The  Commission  adopted  the 
Joint  Board  recommendations  in  its 
December  19. 1964  Decision  and  Order* 
in  this  proceeding,  and  directed  the  foiot 
Board  to  prepare  recommendations 
concerning  broader  lifeline  assistance 
measures  on  an  expedited  be«s. 

IL  Summary  of  Comments 

A.  Initial  Comments 

5.  We  released  an  Order  Inviting 
Comments  '"on  March  29. 1985, 
requesting  comments  on  the  foUowing 
issues:  (IJ  The  proper  state  and  federal 
roles  in  implementing  assistance 
measures  for  low  income  households;  (2) 
the  criteria  for  determining  eligibility  for 
assistance;  (3)  the  type  of  Ufelioe 
telephone  service  urhich  should  be  made 
available  to  eligible  subscribers:  and  (4J 
the  mechanism  for  funding  these 
assistance  measures." 

6.  In  its  comments,  the  American 
Telephone  and  Tele^aph  Company 
(AT&T)  states  that  any  assistance 
program  should  involve  coordinated 
federal  and  state  efforts.  It  asserts  that 
such  programs  should  be  limited  to 
households  eligible  for  state  welfare 
payments,  and  cover  only  basic 
telephone  service  at  the  household's 
principal  residence.  AT&T  states  that 
such  assistance  programs  should  be 
funded  from  general  tax  revenues,  and 
opposes  funding  lifeline  programs 
through  an  increase  in  the  carrier 
common  line  charge.  Satelhte  Business 
System,  Inc.  (SBS)  argues  that  the  states 
should  be  permitted  to  implement 
lifehne  assistance  programs  if  they  wish 


•  We  recommended  that  this  be  acc»mptished 
through  an  optional  program  for  a  SO  percent 
reduction  in  Ihe  subacnber  line  chaiite  Fur 
customers  who  satisfy  a  slate  determined  means 
test  which  is  subject  to  veriricalion.  The  resulting 
shortfall  in  subscriber  line  charge  revenues  wooM 
be  reon-ered  tfareugh  an  increase  in  tlte  natiomride 
average  carrier  coBuiNfi  line  ckaqte.  Slates  wohing 
to  take  advantage  of  this  assistance  nechanisai 
would  t>c  required  to  implement  an  equal  mooelary 
reduction  intl»e  local  exchange  rate  for  qnaHfjring 
subscrilieis  to  be  funded  from  intrastate  »!■«»> 

»CC  Docket  Nos.  7S-72  and  60-286.  SO  FR  939 
(January  &  IS&S). 

■<  CC  Docket  Kos.  78-72  and  80-286^  SO  KR  14727 
(April  35. 1985). 

' '  Comments  in  response  to  this  Order  were  filed 
on  April  26.  I98S.  Rffplies  were  fiM  en  May  17. 
1965. 


I>a4, 
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SBS  also  states  that  eligibility  for  lifeline 
service  should  be  limited  to  basic  local 
exchange  service  for  those  eligible  for 
state  welfare  payments.  It  argues  that 
such  assistance  should  be  funded  from 
general  tax  revenues.  US  Telecom  Inc. 
(US  Telecom)  argues  that  the 
Communications  Act  requires  the 
Commission  to  ensure  the  availability  of 
telephone  service.  It  supports  keying 
eligibility  to  the  national  poverty  level 
income  adjusted  to  reflect  regional  cost 
of  living  differentials.  US  Telecom  also 
maintains  that  flat  rate  telephone 
service  should  be  included  in  assistance 
programs  only  where  local  measured 
service  is  not  available.  It  states  that 
funding  for  such  assistance  programs 
should  come  from  both  federal  and  state 
sources,  but  opposes  funding  this 
assistance  through  an  increase  in  the 
state  or  interstate  carrier  common  line 
charge. 

7.  The  Bell  Operating  Companies 
(BOCs)  argue  that  the  states  should 
have  primary  responsibility  for 
developing  and  administering  lifeline 
telephone  assistance  programs.  They 
contend  that  the  states  are  in  the  best 
position  to  evaluate  local  needs  and 
tailor  assistance  programs  to  fit  them. 
The  BOCs,  with  the  exception  of  Pacific 
Bell  Telephone  Company  (PaciBc), 
assert  that  such  assistance  programs 
should  be  funded  from  general  tax 
revenues,  not  an  increase  in  the  carrier 
common  line  charge.  Pacific  supported 
funding  telephone  assistance  through  a 
tax  on  intrastate  interLATA  toll 
services.  The  other  BOCs,  however, 
expressed  concern  that  funding 
assistance  measures  through  a 
surcharge  on  the  carrier  common  line 
charge  would  increase  the  incentives  for 
uneconomic  bypass. 

8.  The  BOCs  differed  somewhat  in 
their  views  concerning  eligibility  criteria 
and  the  type  of  lifeline  service  which 
should  be  made  available.  The 
Ameritech  Operating  Companies 
(Ameritech)  state  that  the  development 
of  eligibility  criteria  should  be  left  to  the 
states,  although  they  support  use  of 
existing  welfare  criteria.  Ameritech 
argues  that  it  is  unnecessary  to  limit  the 
service  options  available  to  lifeline 
subscribers.  Bell  Atlantic  Corporation 
(Bell  Atlantic)  states  that  existing  state 
welfare  agencies  should  certify 
eligibility.  It  argues  that  lifeline  service 
should  consist  of  basic  dial  tone. 
BellSouth  Corporation  (BellSouth)  states 
that  eligibility  criteria  should  be  based 
on  the  standards  for  existing  welfare 
programs.  In  addition  to  reduced 
monthly  rates,  it  supports  provisions  for 
waiver  of  service  connection  charges 
and  deposit  requirements  once  every 


twelve  months.  New  York  Telephone 
Company  and  New  England  Telephone 
Company  (NYNEX)  argue  that  the  states 
should  determine  eligibility  for  lifeline 
service.  It  states  that  lifeline  assistance 
should  apply  only  to  charges  for 
residential  customer  access  lines 
including  installation  and  service 
connection  charges  as  well  as  the 
monthly  charge.  NYNEX  argues  that  toll 
service,  local  usage,  and  custom  calling 
features  should  be  excluded. 

9.  Mountain  States  Telephone, 
Northwestern  Bell  and  Pacific 
Northwest  Bell  (US  West)  state  that 
eligibility  for  lifeline  assistance 
measures  should  be  based  on  income.  It 
states  that  lifeline  service  oilerings 
could  include  reduced  local  exchange 
rates  for  measured  or  flat  rate  service. 
Pacific  states  that  eligibility  criteria 
should  be  established  by  the  states,  and 
emphasizes  that  any  federal  action 
should  avoid  interfering  with  existing 
programs.  Pacific  state^hat  telephone 
assistance  programs  should  include 
reduced  rate  local  exchange  service 
with  subsidies  for  installation  and  a 
telephone  instrument.  Southwestern  Bell 
Telephone  Company  (Southwestern) 
urges  the  use  of  existing  federal  and 
state  assistance  program  eligibility 
criteria  for  lifeline  assistance  programs. 
It  states  that  lifeline  ser\'ice  should 
include  a  discounted  basic  dial  tone 
connection,  but  believes  that  a  range  of 
usage  options  should  be  made  available. 

10.  The  independent  telephone 
companies,  with  the  exception  of  the 
Puerto  Rico  Telephone  Company,  argue 
that  the  states  should  have  primary 
responsibility  for  developing  and 
administering  lifeline  assistance 
programs.  They  express  a  variety  of 
views  concerning  eligibility  standards, 
the  type  of  lifeline  service  to  be  offered 
and  funding,  although  there  is  strong 
opposition  to  funding  lifeline  assistance 
through  telephone  industry  revenues. 
GTE  Corporation  (GTE)  argues  that 
lifeline  programs  should  be  limited  to 
local  measured  service  or  supplemental 
payments  under  existing  entitlement 
programs.  It  contends  that  no 
Commission  action  should  be  taken  until 
actual  experience  demonstrates  a  need 
for  lifeline  service.  GET  argues  that  any 
such  program  should  be  funded  from 
general  tax  revenues  or  credits  against 
exchange  carrier  tax  liabilities.  It 
maintains  that  the  telephone  industry 
should  not  be  required  to  fund  social 
welfare  programs,  such  as  lifeline 
telephone  service.  United  Telephone 
Systems,  Inc.  (United)  suggests  basing 
eligibility  on  the  criteria  for  existing 
social  welfare  programs.  It  states  that 
lifeline  assistance  should  not  be  limited 


to  a  particular  type  of  local  service,  and 
urges  funding  of  the  revenue  shortfall 
through  tax  revenues  or  reductions  in 
the  telephone  company  tax  liability. 
United  does  not  support  a  funding 
mechanism  that  would  require  telephone 
industry  subsidies. 

11.  Southern  New  England  Telephone 
Company  (SNET)  recommends  using 
eligibility  standards  similar  to  those  for 
other  public  assistance  programs.  It 
states  that  lifeline  assistance  should 
consist  of  a  fixed  dollar  rate  discount  for 
eligible  subscribers  regardless  of  the 
class  of  exchange  service  chosen.  SNET 
also  argues  that  lifeline  programs  should 
be  funded  from  broadly  based  state 
revenue  sources,  not  telephone  company 
operating  revenues.  Cincinnati  Bell 
Telephone  Company  ako  supports  use 
of  eligibility  criteria  for  existing  public 
assistance  programs.  It  believes  that 
lifeline  service  should  not  include  more 
than  current  budget  service  offerings. 
Central  Telephone  Company  (Centel) 
argues  that  development  of  eligibility 
criteria  should  be  left  to  the  states.  It 
also  argues  that  local  measured  service 
s.hould  be  used  as  a  low  cost  alternative 
to  lifeline  service.  Centel  maintains  that 
hfeline  programs  should  be  funded  from 
general  tax  revenues  like  other  social 
welfare  programs.  Continental  Telecom, 
Inc.  (Contel)  also  argues  that  the  states 
should  determine  the  eligibility  criteria, 
the  service  options  included,  and  should 
be  the  source  of  funding  for  these 
programs.  Contel  is  concerned  that 
federally  mandated  guidelines  would 
result  in  a  uniform  response  to  a 
problem  which  requires  diverse 
solutions  geared  to  local  conditions.  The 
Puerto  Rico  Telephone  Company  (PRTC) 
argues  that  expanding  service  to  areas 
with  telephone  penetration  rates  that 
are  below  the  national  average  should 
be  the  goal  of  assistance  programs. 
PRTC  also  states  that  the  funds  used  to 
pay  for  lifeline  assistance  should  be 
generated  on  a  nationwide  basis. 

12.  The  United  States  Telephone 
Association  (USTA)  maintains  that  the 
states  should  have  primary 
responsibility  for  lifeline  assistance 
programs,  with  funding  generated  from 
the  widest  possible  base,  not  other 
telephone  users.  The  Rural  Telephone 
Coalition  (RTC)  argues  that  lifeline 
assistance  is  a  national  responsibility 
and  should  be  funded  from  general  tax 
revenues,  not  telephone  company 
revenues.  The  Oregon  Independent 
Telephone  Association  states  that 
lifeline  assistance  is  the  responsibility  of 
the  states  and  should  be  funded  by 
subsidies  within  local  telephone 
company  operations. 
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13.  The  Alabama  Public  Service 
Commission  (Alabama)  states  that 
eligibility  for  lifeline  assistance  should  - 
be  based  on  income.  It  supports 
assistance  for  basic  local  service  and 
toll  service  as  well  as  a  portion  of . 
service  connection  charges  with  .   • 
incentives  to  prevent  abuse  and 
maximize  benefits.  Alabama  argues  that 
such  assistance  measures  should  be 
funded  by  both  the  federal  and  slate 
jurisdictions,  with  the  federal  share 
recovered  through  a  tapered  carrier 
common  line  charge.  The  California 
Public  Utilities  Commission  and  the 
Stale  of  California  (California)  assert 
that  a  federal  lifeline  plan  should  assist 
Ihe  states  in  developing  telephone 
assistance  measures  without  interfering 
with  ongoing  stale  programs.  California 
stales  that  eligibility  for  Assistance 
should  be  based  on  household  income 
with  lifeline  rates  set  at  one-half  of  the 
existing  local  exchange  rale.  California 
also  recommends  including  a  waiver  of 
inslallalion  charges  once  a  year  and 
elimination  of  deposit  requirements.    . 
California  argues  thai  federal  funding 
should  be  derived  from  a  lax  on  loll 
service. 

14.  The  Public  Service  Commission  of 
the  IJistricI  of  Columbia  (D.C.)  states 
thai  funding  for  lifeline  assistance 
programs  should  come  from  general  tax 
revenues.  The  Florida  Public  Service 
Commission  (Florida)  asserts  that  a 
federally  mandated  lifeline  program 
would  not  ensure  universal  telephone 
service,  hislead.  Florida  recommends 
thill  Ihe  local  exchange  companies  be 
allowed  to  design  a  variety  of  service 
options  with  different  rate  levels. 

15.  The  Illinois  State  Commerce 
Cftnimission  supports  state  developed 
and  funded  lifeline  programs.  The  New 
Jersey  Board  of  Public  Utilities  (New 
jersey)  opposes  a  mandatory  federally 
administered  lifeline  program,  slating 
that  a  national  solution  to  a  local 
problem  is  unwarranted.  However,  it 
supports  the  development  of  optional 
state  programs  where  deemed  necessary 
by  state  regulators.  New  Jersey  strongly 
opposes  a  surcharge  on  interstate 
telephone  traffic  to  fund  lifeline  service. 
The  New  York  State  Department  of 
Public  Service  (New  York)  maintains 
that  the  states  should  determine  the  type 
of  lifeline  service  to  be  offered,  although 
it  supports  federal  funding  for  half  of  the 
i;osts  involved.  New  York  recommends 
generating  the  federal  contribution  from 
inlerslale  loll  services.  The  North 
Carolina  Utilities  Commission  (North 
Ccirolina)  asserts  that  telephone 
assistance  programs  should  be  dealt 
with  at  the  state  level. 


16.  The  Oregon  Public  Utility 
Commissioner  (Oregon)  asserts  that  the 
states  should  havf  primary 
responsibility  for  lifeline  assistance 
programs.  Oregon  suggests  that  funding 
could  be  provided  from  general  tax 
revenues,  excise  taxes  on  local 
telephone  service,  taxes  on  intrastate 
toll  carriers,  or  voluntary  contributions 
by  organizations  that  place  a  high  value 
on  universal  service.  The  Vermont 
Public  Service  Board  (Vermont) 
maintains  that  the  states  are  in  a  better 
position  than  the  federal  government  to 
develop  lifeline  plans.  It  argues  that  the 
bulk  of  the  funding, for  lifeline  assistance 
should  be  derived  from  interstate 
services  because  intrastate  toll  services 
cannot  provide  a  major  financial 
contribution  due  to  the  threat  of  bypass, 
arbitrage  and  customer  comparisons 
with  interstate  rates.  Vermont 
recommends  that  initial  service 
connection  fees  be  included  in 
assistance  programs.  Representative 
Bob  Wise  of  West  Virginia  asserts  that 
the  federal  government  should  play  a 
very  limited  role  in  the  development  of 
lifeline  plans. 

17.  The  Colorado  Public  Utilities 
Commission  (Colorado)  strongly 
supports  a  federally  mandated  lifeline 
assistance  plan.  Colorado  argues  that 
the  FCC  is  obligated  to  aid  the  states  in 
efforts  to  preserve  universal  service 
because  it  controls  the  allocation  of  non- 
traffic  sensitive  (.NTS)  costs.  Colorado 
states  that  assistance  should  be  limited 
to  households  with  incomes  at  or  below 
150  percent  of  the  federally  established 
poverty  level  income.  It  argues  that 
assistance  should  be  provided  through  a 
fifty  percent  discount  on  the  charge  for 
basic  flat  rate  service,  with  funding  from 
state  and  federal  general  tax  revenues. 
If  this  approach  to  funding  is  not  viable. 
Colorado  suggests  generating  the  federal 
contribution  through  an  increase  in  the 
interstate  carrier  common  line  charge. 
The  Commonwealth  of  Puerto  Rico 
(Puerto  Rico)  supported  a  federally 

/mandated  lifeline  plan  funded  from 
interstate  services. 

18.  The  Ad  Hoc  Telecommunications 
Users  Committee  (Ad  Hoc)  argues  that 
the  ultimate  responsibility  for  designing 
and  administering  lifeline  programs  lies 
with  the  states,  although  the  FCC  should 
determine  the  amount  and  type  of 
funding  from  interstate  sources.  Ad  Hoc 
states  that  funding  should  be  provided 
from  general  lax  revenues  or  a 
surcharge  on  the  subscriber  line  charge. 
The  Associated  Telephone  Answering 
Exchanges,  Inc.  states  that  funding  for 
any  assistance  program  should  be  paid 
by  all  telephone  subscribers.  It  asserts 
that  a  lifeline  program  should  offer  the 


same  services  provided  to  customers 
paying  the  full  rate  with  a  limitation  on 
long  distance  calling.  The 
Communication  Workers  of  America 
(CWA)  urges  establishment  of  a  lifeline 
plan  modeled  after  California V Moore 
Act  and  Congressional  legislative 
proposals.  CWA  supports  measured 
service  as  a  lifeline  offering  in  areas 
where  it  is  available.  It  suggests  that 
funding  be  provided  by  a  surcharge  on 
the  intrastate  toll  services  of  all 
interexchange  carriers,  an  adjustment  to 
local  service  rates  or  a  combination  of 
the  two. 

19.  The  Consumer  Federation  of 
America  and  the  U.S.  Public  Interest 
Research  Group  (CFA)  strongly  support 
a  federally  mandated  lifeline  program 
for  low  income  households.  CFA  argues 
that  the  need  for  lifeline  service  should 
not  be  determined  solely  on  the  basis  of 
a  decline  in  subscribership  levels 
because  many  low  income  households 
will  give  up  other  essential  goods  and 
services  before  discontinuing  telephone 
service.  It  argues  that  the  responsibihty 
for  funding  lifeline  service  should  be 
split  between  the  state  and  federal 
jurisdictions  with  federal  lifeline  funding 
provided  through  an  increase  in  the 
interstate  carrier  common  line  charge. 
The  Office  of  Consumers'  Counsel.  State 
of  Ohio  (OCCO)  contends  that  the 
Commission  should  fundB  full  waiver  of 
the  subscriber  line  charge ~from 
interstate  carrier  revenues. '* 

B.  Further  Comments 

20.  After  reviewing  the  comments  and 
replies  filed  in  response  to  the  Order 
Inviting  Comments,  the  Joint  Board 
concluded  that  additional  information 
was  necessary  for  resolution  of  this 
issue.  As  a  result,  we  adopted  an  Order 
Inviting  Further  Comments  on  July  26. 
1985. "  requesting  further  comments  on 
three  basic  issues:  (1)  The  types  of 
service  offerings  and  assistance 
programs  currently  available  to  low 
income  households;  (2)  telephone 
subscription  levels  and  toll  usage  by  low 
income  households;  and  (3)  the  need  for 
and/or  appropriate  level  of  federal 
funding  for  such  assistance  programs. 

21.  In  its  further  comments.  AT&T 
urges  the  Joint  Board  to  recommend 
guidelines  to  assist  the  states  in 
implementing  narrowly  targeted,  state 
funded  local  lifeline  assistance  plans. 
AT&T-supports  state  funding  for  these 
programs  and  reiterates  its  opposition  to 


'-  A  more  detailed  summar>'  of  these  comments 
was  attached  lo  the  joint  Board's  Order  Inviting 
Further  Comments  on  these  issues.  CC  Docket  No«. 
78-72  and  80-286.  50  FR  31738  (August  6. 1985). 

"  CC  Docket  Nos  78-72  and  80-286.  -SO  FR  31738 
(August  6.  1985). 
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funding  this  assistance  through 
surcharges  on  toll  services  or  carrier 
access  charges  because  of  the  threat  of 
bypass. 

22.  Ameritech  states  that  it  has  found 
no  evidence  to  indicate  that  universal 
service  is  in  danger.  As  a  result,  it  does 
not  believe  that  there  is  an  immediate 
need  for  lifeline  service  offerings  in 
addition  to  the  low  priced  local 
exchange  service  options  already 
available.  Ameritech  also  opposes  any 
funding  mechanism  using  telephone 
industry  revenues.  Bell  Atlantic  argues 
that  the  best  strategy  for  maintaining 
universal  service  is  an  economically 
sound  rate  structure  for  all  telephone 
services.  Bell  Atlantic  supports  • 
development  of  state  funded  Ufeline 
plans,  but  maintains  that  any  federal 
funds  should  be  distributed  based  on 
subscriber  need,  not  the  relative  rate 
level  for  basic  telephone  service.  Bell 
Atlantic  opposes  funding  lifeline 
assistance  through  the  carrier  common 
line  pool.  BellSouth  argues  that  a 
federally  mandated  lifeline  program  is 
not  necessary  at  this  time,  but  states 
that  if  such  programs  are  developed, 
they  should  be  funded  solely  through 
state  tax  revenues,  not  from  increased 
telecommunications  service  charges. 

23.  NYNEX  asserts  that  telephone 
subscription  levels  have  risen  even 
among  the  lowest  income  groups  despite 
increases  in  local  telephone  rales.  It 
maintains  that  any  lifeline  assistance 
programs  should  be  funded  through 
general  tax  revenues,  not  telephone 
industry  revenues.  Southwestern  Bell 
reiterates  its  position  that  lifeline  plans 
should  be  administered  by  the  slates 
with  federal  involvement  limited  to  the 
provision  of  a  reduced  interstate 
subscriber  line  charge  for  ehgible 
subscribers.  US  West  states  that  the 
data  derived  from  its  internal  monitoring 
programs  has  not  identified  any  decline 
in  subscribership  levels  due  to  rate 
increases  in  its  region.  All  of  the  BOCs 
also  staled  that  they  offer  low  priced 
budget  service  options  in  most  of  the 
states  Ihey  serve. 

24.  Cincinnati  Bell  states  that  it  sees 
no  need  for  lifeline  assistance  since  the 
subscription  rate  in  its  territory  is  94.5 
percent.  SNET  does  not  perceive  a  need 
for  lifeline  service  since  Connecticut, 
which  constitutes  the  majority  of  its 
service  territory,  has  a  97  percent 
telephone  subscription  rate.  SNET  also 
indicates  that  it  offers  several  basic 
exchange  service  options  with  rates 
dependent  on  the  amount  and  type  of 
calling.  SNET  supports  funding 
assistance  through  an  excise  tax  on 
telephone  service.  Contcl  asserts  that 
lifeline  programs  should  be 


administered  by  state  regulatory 
agencies  which  can  best  determine  local 
needs  and  target  assistance.  The  Puerto 
Rico  Telephone  Companjr  supports  a 
federally  mandated  lifeline  program 
funded  from  the  broadest  possible 
nationwide  base.  The  Anchorage 
Telephone  Utility  (ATU)  argues  that  a 
federally  mandated  lifeline  program  is 
unnecessary  unless  current  telephone 
penetration  rates  drop  significantly.  It 
argues  that  lifeline  programs  threaten 
universal  service  by  forcing  local 
exchange  companies  to  adopt  subsidy 
mechanisms  which  could  lead  to  bypass. 
ATU  opposes  fundins  lifeline  assistance 
through  telephone  industry  revenues. 
USTA  opposes  funding  lifeline  programs 
through  the  charges  for  interstate 
telephone  services.  It  also  states  that 
93.9  percent  of  U.S.  households  have 
telephone  service,  with  a  80.53  percent 
penetration  rate  for  those  below  the 
poverty  line. 

25.  Vermont  asserts  that  funding  for 
lifeline  service  should  be  derived  from 
general  tax  revenues  wherever  possible, 
but  suggests  interstate  toll  revenues  as 
an  alternative  source  of  funding.  The 
Iowa  State  Commerce  Commission 
(Iowa)  does  not  support  a  federal  lifeline 
program  and  maintains  that  the  1983-84 
data  which  it  has  compiled  indicates 
that  telephone  subscription  levels  in 
Iowa  have  remained  the  same  despite 
increases  in  local  exchange  rates  and  a 
decrease  in  population.  D.C.  states  that 
its  local  exchange  carrier  currently 
offers  an  economy  local  exchange 
service,  and  notes  that  it  has 
implemented  an  experimental  lifeline 
assistance  program  for  eligible  senior 
citizens.  D.C.  opposes  funding  lifeline 
plans  through  interstate  toll  charges. 
New  York  reiterates  its  belief  that 
lifeline  funding  should  be  derived  from  a 
uniform  nationwide  surcharge  on 
interstate  toll  rates.  The  Virginia  State 
Corporation  Commission  (Virginia) 
argues  that  basic  telephone  service  is 
already  available  to  Virginia  residents 
at  affordable  rates.  It  states  that  lifeline 
telephone  service  is  a  social  issue  which 
should  be  addressed  by  state 
legislatures  or  Congress,  not  the 
Commission. 

26.  The  American  Association  of 
Retired  Persons  (AARP)  supports 
implementation  of  a  federally  mandated 
lifeline  program.  The  AARP  emphasizes 
that  the  elderly  rely  heavily  on 
telephone  ser\'ice,  and  states  that  75 
percent  of  those  over  65  years  old  have 
experienced  increases  in  their  local 
telephone  rates,  and  that  20  percent  of 
those  individuals  report  cutting  back  on 
telephone  use  in  some  way.  The 
Consumer  Federation  of  America  (CFA) 


states  that  there  is  an  immediate  need 
for  implementation  of  a  federally 
mandated  lifeUne  pro^^m  to  be  funded 
through  interstate  telephone  industry 
revenues. 

III.  Discussion 

A.  Introduction 

27.  Telephone  subscribership  levels 
have  remained  stable  in  recent  years 
and  should  remain  stable  or  increase  in 
the  future.  While  local  telephone  rates 
will  probably  continue  to  increase 
gradually,  there  is  no  basis  for 
anticipating  increases  of  suiTicient 
magnitude  to  undermine  universal 
telephone  service.  However,  telephone 
subscribership  levels  are  substantially 
below  average  in  the  lowest  income 
groups.-As  a  result,  we  recommend  thaf 
the  Commission  adopt  assistance 
measures  for  low  income  households  in 
order  to  assist  them  in  affording 
telephone  service  during  this  period  of 
rapid  change  in  the  telephone  industry. 

B.  Universal  Telephone  Service 

28.  The  April  1980  Census  showed 
that  92.9  percent  of  American 
households  subscribed  to  telephone 
service.  Census  Bureaa  data  for  April 
1983,  prior  to  the  AT&T  divestiture  and 
the  implementation  of  subscriber  line 
charges,  showed  that  91.9  percent  of 
households  subscribed  to  telephone 
service.  The  Census  Bureau  has 
conducted  a  survey  of  58,000  households 
in  March,  July  and  November  of  each 
year  since  November  1983  to  determine 
the  percentage  of  households  with 
telephone  service.  This  data  shows  that 
telephone  subscribership  levels  have 
remained  stable  since  November  1983. 
although  there  is  a  slight  seasonal 
variation,  with  subscribership  levels 
generally  lower  in  the  fall  and  higher  in 
the  spring.  A  table  showing  national 
subscribership  levels  is  set  out  below: 

Telephone  Subscribership  in  tvie  United 
States  • 
Ik)  parc«nt] 


1983 

1984 

1985 

Mareft       .    ....      .„ .i 

91.8 
91.6 
91.4 

918 

Ju^ 

November 

--4- 

-A.;... 

91.4 

918 

■  Letter  to  Mr  Edward  J  MMoM.  ttenaoing  Director.  FCC 
from  Kennelfi  A  Riccmi.  Onet,  Current  TOpulaiion  Surveys 
Brancti.  OomograptKC  Surveys  Oive«rv  Bureau  ot  me 
Census,  al  Tat>le  1.  dated  October  3.  ises.  Th«  data  shows 
Itie  percentage  ol  houaariol<«s  «wtti  a  letephorw  in  tfieir 
tiome.  The  percentage  o)  ttousenolds  wtich  rapon  itui 
lelepnone  service  is  available  to  ttiem  is  somewtiat  higher 

Due  to  the  seasonal  variation, 
comparisons  should  be  based  on  data 
for  the  same  month  each  year. 

29.  Recent  Census  Bureau  data  showti 
thai  telephone  subscribership  levels 
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among  low  income  households  have 
also  remained  relatively  stable  as  the 
following  table  concerning  telephone 
subscribership  among  the  unemployed 
demonstrates: 

Telephone  Subscribership  among 
Unemployed  Persons  ' 


(In  percent] 

1963 

1964 

1985 

March 

: 

B20 
81  2 
81  8 

82  9 

July , ,. 

836 

82.5 

'  kl  at  Table  2  This  data  shows  the  percentage  of 
households  with  a  telephone  in  their  home  The  percentage 
ol  housenoMs  which  report  that  teiepnone  service  is  avail- 
able to  them  IS  somewhat  higher 


[In^wrcent] 


1    1983    :    1984       198S 

Telephone  Subscribership— Households  With  Less  Than 
$5,000  m  Annual  Income ' 

M«ch 
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'  Id  at  Table  4  The  data  on  this  and  the  following  three 
tables  shows  ttie  percentage  of  households  with  a  telephone 
in  their  home  The  percentage  ol  households  which  report 
that  telephone  service  is  available  to  them  is  somewhat 
higher 

'Id 

As  these  charts  demonstrate,  •elephone 
subscribership  levels  have  not  changed 
significantly,  even  among  the  groups 
that  would  be  most  affected  by  rate 
increases.  A  comparison  of  the  data  for 
July  1984  and  1985  even  shows  an 
increase  in  subscribership  levels  for  all 
but  one  group,  although  the  changes  are 
relatively  small  and  are  probably  not 
statistically  significant. 

30.  The  comments  in  this  proceeding 
also  confirmed  this  conclusion.  Although 
certain  parties  expressed  concern  about 
declines  in  subscribership.  none  of  the 
telephone  companies  stated  that  they 
had  experienced  such  declines.  In  fact,  a 
number  of  the  local  telephone 
companies  participating  in  this 
proceeding  stated  that  they  had    • 
implemented  significant  local  rate 


increases  without  declines  in 
subscribership  levels. 

31.  Despite  the  current  stability  in 
telephone  subscribership  levels,  certain 
parties  argue  that  local  rates  will 
increase  dramatically  in  the  next  few 
years,  seriously  threatening  universal 
telephone  service.  The  information 
currently  available  does  not  support  this 
contention.  The  Commission  has  issued 
two  reports  concerning  the  effect  of 
federal  decisions  on  local  rates  and  the 
availability  of  local  service.  The  initial 
Michigan  Report  was  issued  in 
December,  1983.'*  It  found  that  existing 
Commission  policies  would  not  threaten 
the  availability  of  universal  service. 
Among  other  things,  the  report 
concluded  that:-(l)  In  almost  all  cases 
revenue  requests  by  exchange  telephone 
companies  vastly  exceeded  actual 
revenue  authorizations  by  state 
commissions;  (2)  the  bulk  of  the  current 
revenue  requests  by  exchange  telephone 
companies  are  linked  to  factors  other 
than  federal  decisions;  (3)  federal 
decisions  will  not  cause  sharply  higher 
minimum  charges  for  obtaining 
residential  telephone  service;  and  (4) 
federal  decisions  will  not  cause 
residential  subscribers  to  discontinue 
service.  The  Common  Carrier  Bureau 
subsequently  requested  comments  on 
the  initial  report,  and  issued  a  second 
report  based  on  these  filings,  referred  to 


'  *  Order.  Petition  by  the  State  of  Michigan 
Concerning  the  Effect  of  Certain  Federal  Decisions 
on  Local  Telephone  Ser\-ice  ("Michigan  Report").  96 
FCC  2d  941  (1983).  The  report  was  issued  in 
response  lo  a  petition  Tiled  by  the  Slate  of  Michigan, 
on  February  24. 1983.  which  asked  the  FCC  to 
investigate  the  effects  of  decisions  in  the  following 
five  areas  on  local  rates  and  the  availability  of  local 
service:  (1)  Depreciation:  (2)  interstate  access 
charges:  (3)  expensing  station  connections  and 
amortizing  previously  capitalized  investment:  (4)  the 
CPEphase  out:  and  (5)  divestiture  of  AT&T.  At  thai 
time,  the  Commission  had  adopted  a  plan  for 
implementation  of  a  msnthly  minimum  subscriber 
line  charge  of  S2.IX)  per  loop  for  residential 
subscribers  and  C4.00  per  loop  for  business 
subscribers,  with  additional  usage  charges  up  to  a 
certain  maximum  level.  Under  this  approach,  most 
interstate  non-lrafTic  sensitive  (NTS)  costs  would 
have  been  shifted  to  end  users  over  a  seven  year 
transition  period.  Third  Report  and  Order  CC 
Docket  No.  78-72.  48  FR  10319  (March  11. 1983)  The 
Commission  subsequently  referred  the  issues 
related  lo  subscriber  line  charges  as  a  means  of 
recovering  NTS  costs  to  the  loint  Board  in  this 
proceeding.  Further  Notice  of  Proposed  Rulemaking. 
CC  Docket  Nos.  78-72  and  80-286.  49  FR  18318 
(April  30.  1984).  The  |oint  Board  subsequently 
recommended  the  implementation  of  a  $1.00 
monthly  subscriber  line  charge  for  residential  and 
single  line  business  subscribers,  effective  June  1. 

1985.  with  an  increase  to  $2.00  per  month  |une  1. 

1986.  The  Commission  adopted  these 
recommendations.  Decision  and  Order.  CC  Docket 
No.  78-72  and  80-286.  50  Fed.  Reg.  939  (January  8. 
1985).  Since  the  filing  of  the  Michigan  Petition,  the 
Commission  has  also  taken  a  number  of  other  steps, 
based  on  Joint  Board  recommendations,  to  ease  the 
transition  to  a  more  cost  based  system  of  allocating 
and  recovering  costs. 


as  the  Michigan  II  Report,  in  January. 
1985.  ■  *  The  Michigan  II  Report  affirmed 
the  conclusions  reached  by  the 
Commission  in  the  Michigan  Report.  At 
that  time,  the  Commission  also  stated 
that  it  would  monitor  subscribership 
levels  and  would  work  closely  with  the 
]oint  Board  and  the  slates  to  ensure  the 
continued  preservation  of  universal 
service. 

32.  The  conclusions  contained  in  the 
Michigan  I  and  II  Reports  have  been 
confirmed  by  the  actual  pattern  of  rate 
increase  requests  filed  by  the  local 
telephone  companies.  In  fact,  the 
amount  of  rate  increase  requests 
currently  pending  is  significantly  lower 
than  in  1983.  There  were  approximately 
$6.9  billion  in  state  rate  increase 
requests  before  the  state  commissions 
by  the  end  of  1983.'*  At  present,  only 
about  $2.6  billion  in  state  rate  increases 
are  under  consideration  nationwide,  and 
rate  cases  filed  by  Pacific  Bell  in 
California  and  New  York  Telephone 
account  for  approximately  half  of  this 
amount."  Furthermore,  the  state 
commissions  have  granted  only  about 
half  of  the  increases  rquested.  For 
example,  in  1984,  $7.3  billion  in  revenue 
increases  requested  by  local  telephone 
companies  were  acted  on  in  state  rate 
cases,  but  only  53  percent  of  the 
amounts  requested  or  $3.9  billion  in  rate 
increases  were  actually  granted 
nationwide.  In  the  second  quarter  of 
1985.  only  $580  million  in  rate  increases 
were  acted  on  in  state  rate  cases  and 
only  51  percent  of  the  amounts 
requested  were  granted  by  state 
commissions  nationwide.  In  addition, 
the  state  commissions  have  generally 
chosen  to  increase  rates  for  specialized 
business  services,  intrastate  toll  and 
enhanced  services  before  increasing 
rates  for  basic  residential  local 
exchange  ser\'ice.  Local  telephone  flat 
rate  monthly  service  charges  increased 
by  8.9  percent  from  January  1982  to 
January  1983.  The  increase  was  4.7 
percent  for  the  period  January  1983  to 
January  1984,  with  an  increase  of  7.6 
percent  from  January  1984  to  January 
1985.'*  The  charges  for  all  local  service, 
including  installation,  inside  wiring, 
equipment  and  taxes  as  well  as  local 
service  charges  increased  13.4  percent . 
from  January  1982  to  January  1983.  9.7 
percent  from  January  1983  to  January 


' "  Further  Report  on  the  Effects  of  Federal 
Decisions  on  Universal  Sen  ice.  FCC  No.  84-636. 
released  January  9.  1985. 

' '  Summary  of  State  Telephone  Rale  Cases 
(released  September  30. 1985). 

"  W. 

' "  U.S.  Department  of  L.abor.  Bureau  of  Lal>or 
Statistics.  Producer  Price  index.  Series  4811-111. 
[.ochI  Service.  Residential. 
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1984.  and  8.3  percent  from  January  1984 
to  January  1985. «» 

33.  Despite  the  stability  in  telephone 
subscribership  levels  demonstrated  by 
the  Census  data  and  the  fact  that  there 
is  no  Fec»on  to  expect  dramatic 
increases  in  local  rates,  subscribership 
levels  for  the  unemployed  and  those  in 
the  lowest  income  categories  are 
significantly  below  the  national  average. 
In  order  to  promote  telephone 
subscribership  among  low  income 
households  during  this  period  of  rapid 
change  in  the  telephone  industry,  we 
recommend  that  the  Commission  adopt 
broader  lifeline  assistance  measures. 

34.  We  believe  that  this  can  best  be 
accomplished  by  provisions  for  federal 
assistance  to  supplement  the  benefits 
provided  under  slate  or  local  telephone 
company  lifeline  plans  which  meet 
certain  minimum  federal  guidelines.  We 
are  confident  that  state  regulators 
working  in  conjunction  with  the  local 
companies  will  be  able  to  identify  local 
subscriber  needs  and  respond  to  them  in 
an  appropriate  manner.  In  light  of  this. 
and  the  current  data  concerning 
telephone  subscribership  levels,  a 
mandatory  federal  program  is  not 
required.^"  Although  the  present  record 
leads  us  to  conclude  that  universal 
telephone  service  is  not  threatened,  we 
would  be  deeply  concerned  should  the 
states  fail  to  respond  appropriately  to 
any  developments  which  caused  a 
decline  in  subscribership  levels. 

35.  Accordingly,  the  Joint  Board 
recommends  that  the  Commission  match 
state  assistance  for  low  income 
households  under  qualifying  lifeline 
programs  up  to  the  amount  of  the 
subscriber  line  charge.*'  This  would  be 
accomplished  through  a  waiver  of  the 
subscriber  line  charge  (or  the  matching 
portion  of  it)  for  eligible  households,  and 
funded  through  an  increase  in  the 
interstate  carrier  common  line  charge. 
The  waiver  would  be  available  to 
participating  subscribers  in  states  or 
individual  telephone  company  service 


■''  The  consunirr  price  index,  also  mdintained  by 
the  Bureau  of  L.dbor  Statistics,  contains  a  subindex 
of  local  lelephune  charges.  This  index,  unlike  the 
producer  pnce  index,  includes  chapes  for 
installation,  winng.  equipment  and  taxes. 

-"'  At  present,  a  number  of  states  have 
cunstitiitiunaJ.  slalulury  or  judicially  imposed 
prohibitions  on  implementation  of  telephone 
assistance  programs  for  low  income  households. 
We  .xlrongly  urge  these  stales  to  eliminate  any  such 
rustriclions  In  ensure  Ihal  slate  reguKTlors  and  the 
local  telephone  companies  are  able  to  respond 
appropriately  to  any  circumstances  which  may 
M'-irranl  implementation  of  a  state  lifeline  program. 

-'  This  would  b«  in  addition  to  the  existing 
provisions  which  allow  the  equivalent  of  a 
sutwcriber  line  charfge  waiver  for  low  income 
households.  Slates  or  loi:al  telephone  companies 
which  wish  to  continue  to  participate  in  this  more 
hmitcd  program  may  do  so. 


areas  having  highly  targeted  local 
lifeline  programs.  For  example, 
programs  directed  to  individuals  who 
are  eligible  to  receive  Supplemental 
Security  Income  (SSI)  or  Aid  to  Families 
with  Dependent  Children  (AFDC)  would 
be  included.  Of  course,  we  encourage 
those  states  which  believe  it  is 
appropriate,  to  adopt  additional  lifeline 
measures  as  well.  We  also  recommend 
limiting  the  qualifying  state  plans  to 
those  in  which  eligibility  is  subject  to^ 
verification.  If  states  or  telephone 
companies  choose  to  implement 
assistance  programs  that  do  not  meet 
these  criteria,  their  subscribers  would 
not  be  eligible  for  supplemental  federal 
assistance.  Under  our  recommendation, 
federal  assistance  would  be  available 
for  a  single  telephone  line  at  the 
principal  residence  of  eligible 
households.  We  recommend  that  state 
assistance  for  basic  local  telephone 
service,  connection  charges  and 
customer  deposit  requirements  be 
included  in  ijetermining  the  level  of  the 
state  contribution  to  be  matched  by 
federal  assistance.  The  state 
contribution  may  be  generated  from  any 
intrastate  source.  Wedo  not  believe  that 
any  showing  of  actual  or  imminent 
declines  in  telephone  subscribership 
levels  should  be  required  as  a  pre- 
condition to  receiving  federal 
assistance. 

36.  We  also  recommend  that  local 
companies  and  states  seeking  to  obtain 
supplemental  federal  benefits  be 
required  to  submit  information  to  the 
Commission  demonstrating  that  their 
plan  meets  these  criteria.  We 
recommend  that  the  supplemental 
assistance  be  made  available 
immediately  upon  certification  that  the 
plan  meets  the  federal  standards 
described  above.  In  order  to  facilitate 
action  on  these  filingsrwe  recommend 
that  the  Commission  delegate  authority 
to  act  on  such  plans  to  the  Chief, 
Common  Carrier  Bureau.**  We 
recommend  that  federal  supplemental 
assistance  for  eligible  lifeline  plans  be 
made  available  as  soon  as  the 
Commission  certiHcation  is  issued  and 
the  necessary  tariff  revisions  become 
effective.  The  amounts  involved  at  this 
initial  stage  in  the  program  will  be 
minimal,  and  we  believe  that  they  can 
be  covered  through  the  existing  carrier 
common  line  charge  without  reducing 
the  carriers'  access  earnings  below  the 
authorized  level.  The  carrier  common 
line  charge  should  be  revised  effective 


"^We  believe  Ihal  the  |oint  Board  should  prepare 
a  recommendation  in  any  case  where  a  piirty  seeks 
Commission  review  of  a  Bureau  Chief  decision  not 
to  approve  supplemental  assistance. 


June  1.  IMftto  reflect  lifeline  funding 
requirements. 

37.  In  addition-,  we  recommend  that 
the  joint  Board  review  Hie  effectiveness 
of  this  plan  in  conjunction  with  its 
review  of  subscriber  line  charges  which 
is  scheduled  to  begin  in  late  1986.  To 
facilitate  this,  we  recommend  that  the 
Commission  require  participating  local 
companies  to  monitor  the  effectiveness 
of  their  assistance  programs  and  provide 
the  Joint  Board  and  the  Commission 
with  annual  reports.  These  reports 
should  include  a  description  of  the 
assistance  measures,  the  cost  of  the 
program,  information  on  the  number  of 
households  taking  advantage  of  the 
assistance  program,  including 
information  on  the  number  of  existing 
subscribers  who  switch  to  lifeline 
service  from  other  service  offerings  and 
the  number  of  new  subscribers  using  the 
service.  We  are  also  a^ng  that  these 
reports  contain  any  available 
information  concerning  the  effect  of  the 
plan  on  subscribership  levels  among  low 
income  groups. 

38.  We  believe  that  this  approach  will 
provide  state  regulators  with  a  strong 
incentive  to  develop  lifeline  assistance 
programs,  while  ensuring  that  they  are 
able  to  respond  appropriately  to  local 
conditions.  Although  we  strongly 
encourage  local  telephone  companies 
and  state  regulators  to  participate  in  this 
program,  we  do  not  believe  that  the 
existing  record  warrants  implementation 
of  a  mandatory  federal  program. 
Furthermore,  we  have  every  reason  to 
believe  that  state  regulators  and  the 
local  companies  will  respond  in  a 
responsible  manner  to  ensure  that 
universal  service  is  maintained. 

39.  Providing  the  federal  assistance 
through  waiver  of  the  full  subscriber  line 
charge  will  ensure  an  adequate  level  of 
assistance  based  on  existing  local  rate 
levels.  Based  on  the  present  residential 
and  single  line  business  subscriber  line 
charge  of  $1.00,  this  approach  would 
provide  a  maximum  of  $2.(X)  per  month 
in  assistance  for  participating 
subscribers.  When  the  subscriber  line 
charge  increases  to  $2.09  on  June  1, 1988. 
this  approach  will  generate  a  maximum 
of  S4.00  per  month  in  assistance.  We 
believe  that  these  amounts  are 
reasonable  in  light  of  existing  local  rate 
levels,  and  the  targeting  and  verification 
measures  which  we  are  recommending 
will  ensure  that  the  benefits  of  this 
program  are  directed  to  the  groups 
which  currently  have  the  lowest 
telephone  subscribership  levels,  and  are 
most  in  need  of  assistance. 

40.  Re-evaluation  of  this  approach  in 
conjunction  with  the  Joint  Board's  re- 
examination of  subscriber  line  charges 
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to  begin  in  late  1966  will  allow  as  to 
study  the  effectiveness  of  this  pibgram 
and  recommend  adjustments  if 
experience  indicates  that  they  are 
necessary. 

IV  Ordering  Clauses 

41.  Accordingly,  the  Joint  Board 
recammends,  that  the  Commission  adopt 
the  recommendations  set  out  above 
concerning  assistance  measures  to  aid 
low  income  households  in  affording 
telephone  service  and  the  revisions  to 
Part  69  of  the  Commission's  Rules  set 
out  in  Attadiraent  A." 

Federal  Communications  Commission. 
VVilBani ).  Tricwko, 

Secretory. 

PART  €9-^  AMEMDEO] 

Attachmeat  A 

Reoowmended  Amendments  to  Part  69 
of  the  Commission 's  Rales 

1.  Amend  §  eg.203(d)  by  substituting 
the  phrase  "paragraphs  (f)  and  (gj"  for 
"paragraph  (f)". 

2.  Amend  §  69.203  by  adding  the 
following  paragraph  (g): 

(g)(1)  The  End  User  Common  Line  charge 
for  residential  nibscribers  shall  be  reduced  to 
the  extent  of  the  state  assistance  as 
calculated  in  (g)(2),  or  waived  in  full  if  the 
state  assistance  equals  or  exceeds  Ae 
residential  End  User  Common  Line  Charge 
under  the  circumstances  described  below.  In 
order  to  qualify  for  this  waiver,  the 
subscriber  xnust  be  eligible  for  and  receive 
assistance  or  benefits  provided  pursuant  to  a 
narrowly  taigeted  telephone  lifeline 
assistance  plan  requiring  verification  of 
eligibility,  implemented  by  the  state  or  local 
telephone  company.  A  state  or  local 
telephone  company  wishing  to  implement  this 
End  User  Common  Line  reduction  or  waiver 
for  its  subscribers  shall  file  information  with 
the  Commission  Secretary  demons trating  that 
its  plan  meets  the  criteria  set  oat  in  this 
section,  and  showing  the  amount  of  state 
assistance  per  subscriber  as  described  in 
(g)(2).  The  reduction  or  wai\'er  of  the  End 
User  Common  Line  Charge  shall  be  available 
as  soon  as  the  Commission  certifies  that  the 
stale  or  local  telephone  plan  statasBes  the 
criteria  set  out  in  this  subsection,  and  the 
relevant  tariff  provisions  become  effective. 

(2)(i1The  State  assistance  per  subscriber 
shall  be  equal  to  the  difference  between  the 
charges  to  be  paid  by  participating 
subscribers  and  those  to  t>e  paid  by  other 
subscribers  for  comparable  monthly  local 
eiKhange  service,  service  connections  and 
customer  deposits,  exoept  that  benefits  or 
assistance  Cor  connection  charges  luid 
deposit  requicertients  may  only  be  counted 
once  annually.  In  order  to  be  included  in 


"This  recammendaiion  is  made  puriiuunl  to 
sections  4(i)  and  (jl.  5.  2m,  202.  203.  206.  21&  221.  403 
and  410  of  the  Communications  Act.  hs  amended.  47 
U.SC.  154|<()  sndtj).  155.  281.  202.  203.  205,  218,  221. 
403  and  410.  / 


calculating  the  state  assistance,  such  benefits 
must  be  for  a  single  telephone  line  to  the 
household's  principal  residence. 

(2)(n)  The  monthly  state  assistance  per 
participating  subscriber  shall  be  calculated 
by  adding  the  amounts  calculated  in        ,  . 
paragraphs  (A)  and  (B). 

(A)  The  amount  of  the  monthy  state 
assistance  per  participating  subscriber  for 
local  exchange  service  charges  shall  be 
calculated  by  dividing  the  annual  difference 
between  the  charges  paid  l>y  all  participating 
subscribers  for  local  exchange  service  and 
the  amount  which  would  have  been  charged 
to  non-qaahfying  subscribers  for  comparable 
service  by  twelve  times  the  number  of 
subscribers  participating  in  the  state 
assistance  program.  Estimates  may  be  used 
when  historic  data  is  not  available. 

(B)  The  amount  of  the  monthly  state 
assistance  for  service  coanections  and 
customer  deposits  per  participating 
subscriber  shall  be  calculated  by  determining 
the  anmial  amount  of  the  reduction  in  these 
charges  for  participating  subscribers  each 
year,  and  dividing  this  amount  by  twelve 
times  the  number  of  participating  sobscribers. 
Estimates  may  be  used  when  historic  data  is 
not  available. 

[Doc.  B^3M27  Fried  12-26-«5:  «:45  am| 
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47  CFR  Part  73 

[MM  Dockat  No.  85-81;  RM-4833J 

TV  Broadcast  Station  in  San  demente 
and  Brawley,  CA 

AGCNCV:  Federal  Communications 

Commission. 

ACTMR:  i¥oposed  rule. 

SUMMARY:  This  action  proposes  to 
assign  UHF  television  Cbasnel  26  to  San 
Clemente.  Califomia.  in  response  to  a 
petition  filed  by  Steve  Newhort.  UHF 
television  Channel  *46  must  be 
substituted  for  Channel  *26at  Brawley, 
California  in  order  to  accommodate  this 
assignment.  The  assignment  of  Channel 
26  at  San  Clemente  could  provide  a  first 
television  service  to  that  community. 
DATES:  Comments  must  be  filed  on  or 
before  February  10. 1986.  and  reply 
comments  on  or  before  February  25, 
1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  fVRTHER  INPOfWIIATIOM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  €34-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Sub|ects  in  47  CFR  Part  73 

Television  broadcasting. 

The  authority  citation  for  Part  73 
continues  to  read: 

Autiionty:  Sees.  4  and  303.  46  Stat.  1066,  as 
amended.  1062.  as  amended:  47  U.S.C.  154. 


303.  interpret  or  apply  sees.  301,  303,  307.  48 
Stat.  1081, 1082.  as  amended.  lOn.  as 
amended,  47  U.S.C.  301,  303,  307.  Other 
statutory  and  executive  order  provisions 
authorizing  or  interpreted  or  applied  by 
specific  sections  are  cited  to  text 

Notice  of  Proposed  Rulemaking 

In  the  matter  df  amendment  of  $  73.606(b). 
Table  of  Assignments.  TV  Broadcast 
Stations.  (San  demente  and  Brawley. 
California)  MM  Docket  No.  65-81.  RM-4883. 

Adopted:  March  13. 1985. 

Released:  December  19. 19B5. 

By  the  Chief.  Pc^cy  and  Rules  Division. 

1.  Before  the  Commission  for 
consideration  is  a  petition  for  rule 
making  filed  by  Steve  Mewhort 
("petitioner"),  proposing  the  assignment 
to  UHF  Television  Channel  26  to  San 
Clemente,  Caltfornia.  The  substitution  of 
UHF  Television  Channel  *48  for  imused 
UHF  Television  Channel  *26  in  Brawley. 
California,  would  be  required  to  aMow 
the  San  Clemente  assignment  to  be 
made  in  accordance  with  the  mileage 
requirements.  Petitioner  submitted 
information  in  support  of  the  proposal 
and  expressed  an  interest  in  apylying 
for  the  San  Clemente  channel  if 
assigned.  The  substitu^on  and  (he 
assignment  can  be  made  in  compliance 
with  the  tninimum  distance  separation 
requirements  and  other  technical 
-  criteria.  However,  since  San  CUemente 
and  Brawley.  California,  are  both 
located  within  199  miles  of  the  common 
U.S.-Mexican  border.  Mexicaa 
concurrertce  in  the  proposal  is  required. 

Z.  San  Qemente  {population  27.325)  ' 
in  Orange  County  (population  1.932,709) 
is  located  in  southern  California, 
approximately  80  kilometers  (50  miles) 
southeast  of  Los  Angeles. 

3.  Currently  pending  before  the 
Commission  is  a  rule  making  proceeding 
to  institute  further  laad  mobile  sharing 
arrangements  within  the  UHF  band  (See 
General  Docket  85-172.  Notice  of 
Proposed  Rule  Making.  50  FR  25587. 
published  lune  20. 1985}.  In  that 
proceeding,  specific  sharing  plans  are 
mentioaed  which  could  affect  tlus 
proposal.  Thus,  this  proceeding  will  be 
considered  ia  connection  with  General 
I>ocket  85-172. 

PA«T  73— I AIWENDEO] 

4.  In  view  of  the  fact  that  San 
Clemente  wcndd  receive  its  first  local 
television  service,  the  Commission  finds 
that  it  would  be  in  the  public  interest  to 
seek  comments  on  the  proposal  to 
amend  the  Television  Table  of 
Assignments,  (  73.606(b)  of  the 


'  ftipulation  figiinn  were  taken  -from  the  ISSB  US. 
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Commission's  Rules,  for  the  following 
communities: 


Ci«y 


Brawtsy.  CA.. 

San  Osmafrta,  CA 


OiMinelNa 


'2e 


•48  > 
26 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  February  6, 1986, 
and  reply  comments  on  or  before 
February  25, 1986,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures.  A  copy  of  such  comments 
should  be  served  on  the  petitioner,  as 
follows:  Dwight  R.  Magnuson.  OMNI 
Communications,  Inc.,  One  Regency 
Square,  Suite  450,  Knoxville,  Tennessee 
37915  (consultant  to  the  petitioner). 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments, 

§  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission 's  Rules,  46  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Kathleen 
Scheuerle,  Mass  Media  Bureau,  (202) 
634-6530.  However,  members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  the  Commission  consideration 
or  court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  coments  officially  filed  at  the 
Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment,  to 
which  the  reply  is  directed,  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 


Federal  Communications  Commission. 

Charles  Scbott, 

Chief.  Policy  and  Rulea  Division.  Mass 
Media  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(c)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.61.  0.204(b) 
and  0.283  of  the  Conunission's  Rules,  it 
is  proposed  to  amend  the  TV  Table  of 
Assignments,  S  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  charmel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 


acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies,  in  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

Q.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW.,  Washington,  DC. 

(FR  Doc.  e&-30429  Filed  12-26-65;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49CFRCh.X      .  I 

[Ex  Parte  No.  334  (Sub-No.  6)1 

Review  of  Car  Hire  Regulation 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  time  of  file  replies. 

summary:  The  due  date  for  filing  replies 
is  extended. 

DATE:  Reply  comments  are  due  by 
February  7, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245. 

8UPPI.EMENTARY  INFORMATION:  An 
advance  notice  of  proposed  rulemaking 
published  April  29, 1985  (50  FR  16724) 
established  due  dates  of  )une  28  and 
August  27, 1985,  respectively,  for  the 
filing  of  initial  and  reply  comments  in 
this  proceeding.  In  response  to  two 
extension  requests,  opening  comments 
were  filed  on  October  28, 198L,  and  reply 
comments  are  due  on  January  8, 1986.  By 
petition  filed  December  17, 1985,  the 
Atlantic  &  Western  Railway  Company, 
NRUC  Corporation,  Peninsula  Terminal 
Company,  Pickens  Railroad,  and 
Mississipian  Railway,  Inc..  joined  by  the 
Bessemer  &  Lake  Erie  Railroad 
Company.  Elgin,  Joliet  &  Eastern 
Railway  Company,  Grand  Trunk 
Western  Railroad  Company,  iHinois 
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Centra!  Gulf  Railroad  Company,  and  US 
Rail  Services,  Inc.,  request  aai  extension 
of  time  to  file  reply  comments  until 
January  27, 1986.  Tkese  parties  request 
the  extension  in  order  to  analyze  the 
numerous  and  novel  plans  that  have 
been  proposed.  The  American  Short 
Line  Railroad  Association.  BRAE 
Corporation,  and  Itel  Rail  Corporation 
reqnest  a  30-day  extension. 

Because  of  the  complex  issues,  an 
extension  is  warranted.  This  will  enable 
all  parties  to  better  define  their 
positions,  ^nd  thus  produce  a  better 
ultimate  disposition  of  this  proceeding  in 
a  manner  that  will  promote  the  public 
interest. 

Decided:  Oucember  19. 1985. 

By  the  CommiMiMi.  ^ leather  {.  (.rudison. 
Chairman. 

lames  H.  Bayne. 

Secretary. 

|FR  Doc.  65-30615  FHed  12-26-85:  «:45  m\\ 

BILjLING  code  7a36-<l)-« 


49  CFR  Part  1039 

(Ex  Parte  No.  346  (Sub-No.  1»)J 
Boxcar  Car  Hire  and  Car  Service 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  time  to  file 

comments. 


SUMMARY:  The  Commission  grants  an 
extension  of  time  to  file  comments  in 
response  to  the  notice  of  proposed 
rulemaking  published  December  3, 1985 
(50  FR  49576).  A  60-  or  75-day  extension 
was  requested  by  a  number  of  railroads 
to  enable  the  preparation  of  detailed 
comments  and  to  avoid  scheduling 
difficulties  during  the  holiday  season. 
BRAE  Corporation,  Itel  Rail " 
Corporation,  and  ftie  American  Short 
Line  Railroad  Association  reply  that  a 
30-day  period  is  warranted. 

DATE:  Comments  are  due  February  3, 
1986. 

ADDRESS:  An  original  and  15  copies  o1 
comments  in  Ex  Parte  No.  346  (Sub-.\'o. 
19)  should  be  sent  to:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

Comments  must  be  served  on  all 
parties  of  recond  in  Ex  Parte  No.  346 
(Sub-No.  19). 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  S,.  Qtomer,  (202)  275-7245. 

Decided.  December  20. 1985. 

By  the  Commission,  Heather  J.  Gradisim. 
Chairman. 

lames  H.  Bayne, 

Secretary. 

(FR  Doc.  85-306M  Filed  12-26-85;  8:45  aroj 
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VoL  SO,  No.  249 

Friday.  December  27,  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  docunoents  other  ttuin  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and   rulings,   delegations  of 
authority,  filirtg  of  petitions  and 
applications  and  agency  statements  of 
organaation  and  fiinctions  are  examples 
of  documents  appearing  in  this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  20, 1985. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of  . 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s],  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indiciation  of  whether  section 
3504(h)  of  Pub.  L.  96-511  applies;  (9) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  ATTN:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Food  and  Nutrition  Service 
State  Plan  ft  Operating  Guidelines, 

Forms,  and  Waivers 
FNS-366A.  FNS-366B 
Annually 
State  or  local  governments;  106 

responses;  3496  hours;  not  applicable 
under  3504(h) 
Paul  Jones  (703)  756-3427 

Extension 

•  Agricultural  Marketing  Service 
Reporting  requirements  under  the 

Regulations  Governing  Inspection  and 
Certification  of  Processed  Fruits  and 
Vegetables  and  Related  Products 

FV-159,  FV-356,  FV-168 

On  occasion 

Businesses  or  other  for-profit;  State  and 
local  governments;  12.421 

Responses;  652  hours;  not  applicable 
under  3504(h) 

Joe  A.  Fly  (202)  447-4693 

Revision 

•  Statistical  Reporting  Service 
Integrated  Survey  Program 
Monthly;  Quarterly 

Farms;  132,500  responses;  40,618  hours; 

not  applicable  under  3504(h) 
Lee  Sandberg  (202)  447-6820 

Revision 

•  Agricultural  Marketing  Service 
Potatoes  Grown  in  Idaho  and  Malheur 

County,  Oregon,  Marketing 
Order  945 

Recordkeeping;  On  occasion 
Farms;  Businesses  or  other  for-profit; 

2617  responses;  435  hours;  not 

applicable  under  3504(h) 
Charles  W.  Porter  (202)  447-2615 

Revision 

•  Animal  and  Plant  Health  Inspection 
Service 

Prohibited  and  restricted  importation  of 
meats,  animals,  animal  by-products, 
poultry,  organisms  and  vectors  into 
the  U.S. 

VS  16-3,  VS  16-25 

Recordkeeping;  Quarterly,  On  occassion 

Businesses  or  other  for-profit.  State  or 
local  government;  Federal  agencies  or 
employees;  non-profit  institutions; 
small  businesses  or  organizations; 
3241  responses;  4.936  hours;  not 
applicable  under  3504(h) 

David  Herrick  (301)  436-8499 


New 

•  Agricultural  Cooperative  Service 
Agricultural  Exports  by  Cooperatives, 

1985  ^    ; 

Five  Year  Intervals   -^ 
Businesses  and  other  for-profit;  Small 

businesses  or  organizations;  113 

responses;  57  hours:  not  applicable 

under  3504(h) 
Tracey  L.  Kennedy  (202)  382-1759 
Donald  E.  Hulcher, 

Acting  Department  Clearance  Officer. 
[PR  Doc.  85-30645  Filed  12-28-8&  8:45  am] 

BILUNO  COOC  3410-01-11       i  ' 


Federal  Grain  Inspection  Service 

Cancellation  of  Designation  Issued  to 
Enid  Grain  Inspection  Co.,  Inc.;  Interim 
Assignment  of  Designation  to  Enid 
Grain  Inspection  Co..  Inc.;  and  Request 
for  Designation  Applicants  (OK) 

AQENCV:  Federal  Grain  Inspection 
Service  (FGIS).  USDA; 
action:  Notice.         ^^ 

summary:  This  notice  announces  the 
cancellation  of  designation  of  Enid 
Grain  Inspection  Co.,  Inc.  (Enid), 
effective  January  1, 1986.  The  sole 
stockholder  has  sold  his  stock  to  Barry 
Hibbets,  Enid,  Oklahoma,  who  proposes 
to  continue  the  business  as  Enid  Grain 
Inspection  Co.,  Inc.  (Hibbets),  and  has 
requested  that  a  designation  be  granted 
to  that  corporation.  Hibbets  will  provide 
official  inspection  services,  in  the 
geographic  area  specified  below,  on  an 
interim  basis,  from  January  1, 1986,  to 
June  30, 1986.  A  request  for  designation 
applicants  is  also  included  in  this  notice. 
date:  Applications  to  be  postmarked  on 
or  before  February  10, 1986. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
Federal  Grain  Inspection  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Room  1647 
South  Building,  Washington,  DC  20250. 
All  applications  reveived  will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPI^MENTARY  INFORMATION:  This 
action  has  been  reviewed  and 


a! 
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determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

This  notice  announces  the 
cancellation  of  designation  of  Enid 
Grain  Inspection  Co.,  Inc.  (Enid), 
effective  January  1. 1986.  The  sole 
stockholder  sold  his  stock  to  Barry 
Hibbets.  Enid.  Oklahoma,  who  proposes 
to  continue  the  business  as  Enid  Grain 
Inspection  Co.,  Inc.  (Hibbets),  and  has 
requested  that  a  designation  be  granted 
to  that  corporation.  Hibbets  will  provide 
official  inspection  services,  in  the 
geographic  area  specified  below,  on  an 
interim  basis,  from  January  1,  1986,  to 
June  30, 1986.  A  request  for  designation 
applicants  is  also  included  in  this  notice. 

The  Administrator  of  FGIS  has 
determined  that  the  interim  assignment 
of  this  geographic  area  to  Hibbets  is 
consistent  with  the  provisions  and 
objectives  of  the  U.S.  Grain  Standards 
Act,  as  amended  (Act)  and  that  this 
Action  will  facilitate  the  providing  of 
official  inspection  services  in  the 
specified  geographic  area. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  FGIS  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Section  7(g)(1)  of  the  act  states  that 
official  agencies'  designations  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  in  the  State  of 
Oklahoma  to  be  provided  service  by 
Hibbets,  on  an  interim  basis,  and  which 
is  available  for  assignment  to  the 
applicant  selected  for  the  new 
designation  is  as  follows: 

Atoka,  Blaine.  Bryan,  Canadian, 
Carter,  Cleveland.  Coal,  Commanche, 
Cotton,  Craig.  Creek,  Garfield.  Garvin. 
Grady,  Grant,  Harmon,  Hughes,  Jackson. 
Jefferson,  Johnston,  Kay.  Kingfisher. 
Lincoln,  Logan.  Love,  McClain, 
Marshall,  Mayes,  Murray,  Noble, 
Nowata,  Okfuskee,  Oklahoma. 
Okmulgee,  Osage,  Pawnee,  Payne, 
Pontotoc,  Pottawatomie,  Rogers. 
Seminole  Stephens.  Tillman.  Tulsa. 
Wagoner,  and  Washington  Counties. 

Interested  parties,  including  Hibbets. 
are  hereby  given  opportunity  to  apply 
for  official  agency  designation  to 
provide  official  inspection  services  in 
the  geographic  area,  as  specified  above, 
under  the  provisions  of  section  7(f)  of 


the  Act  and  §  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  July  1, 1986. 
through  June  30. 1989.  Parties  wishing  to 
apply  for  designation  should  contact  the 
Review  Branch,  Compliance  Division,  at 
the  address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L.  94-582,  90  Stat.  2867.  as  amended  (7 
U.S.C.  71  elseg.]] 

Dated:  December  23. 1985. 
).T.  Abshier, 

Director,  Compliance  Division. 
[PR  Doc.  85-b0718  Filed  12-2ft-85;  8:45  am) 

MIXING  CODE  3410-EN-M 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the 
Geographic  Area  Currently  Assigned 
to  D.L.  Boltenhouse  Grain  Inspection 
Service  (OH) 

agency:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act.  as 
Amended  (Act),  official  agency 
designations  shalUerminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  one 
agency  will  terminate,  in  accordance 
with  the  Act,  and  requests  apphcations 
from  parties,  including  the  agency 
currently  designated,  interested  in  being 
designated  as  the  official  ageticy  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
specified  agency.  The  official  agency  is 
D.L.  Boltenhouse  Grain  Inspection 
Service. 

DATE:  Applications  to  be  postmarked  on 
or  before  February  10. 1986. 
ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division, 
Federal  Grain  Inspection  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Room  1647 
South  Building,  Washington,  DC  20250. 
All  applications  received. will  be  made 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 


SUPPLEMENTARY  INRMMATKMit  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Department  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  FGIS  is  authorized, 
upon  application  by  any  qualified 
agency  or  person,  to  designate  such 
agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

D.L.  Boltenhouse  Grain  Inspection 
Service  (Boltenhouse).  301  North  Street. 
P.O.  Box  96.  BEllevue.  OH  44811.  was 
designated  under  the  Act  as  an  official 
agency  to  provide  inspection  functions 
on  July  1. 1983. 

The  official  agency's  designation 
terminates  on  June  30. 1986.  Section 
7(g)(1)  of  the  Act  states  that  official 
agencies'  designations  shall  terminate 
not  later  than  triennially  and  may  be 
renewed  according  to  the  criteria  and 
procedures  prescribed  in  the  Act. 

The  geographic  area  presently 
assigned  to  Boltenhouse.  in  the  States  of 
Michigan  and  Ohio,  pursuant  to  section 
7(f)(2)  of  the  Act.  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows: 

In  Ohio,  the  area  shall  be: 

Bounded  on  the  North  by  the  northern 
Lucas  County  line  east  to  Lake  Erie;  the 
Lake  Erie  shoreline  east  to  the  Ohio- 
Pennsylvania  State  line: 

Bounded  on  the  East  by  the  Ohio- 
Pennsylvania  State  south  to  State  Route 
154; 

Bounded  on  the  South  by  State  Route 
154  west  to  Lisbon,  Ohio:  U.S.  Route  30 
west  to  Bucyrus,  Ohio:  and 

Bounded  on  the  West  by  State  Route 
19  north  to  Seneca  County:  the  southern 
Seneca  County  line  west  to  State  Route 
53;  State  Route  53  north  to  Sandusky 
County;  the  southern  Sandusky  County 
line  west  to  State  Route  590;  State  Route 
590  north  to  Ottawa  County;  the 
southern  and  western  Ottawa  and  Lucas 
County  lines. 

In  Michigan,  the  area  shall  include 
those  sections  of  Jackson,  Lenawee,  and 
Monroe  Counties  which  are  east  of  State 
Route  127  and  south  of  State  Route  50. 

An  exception  to  the  described 
geographic  area  is  the  following  location 
situated  inside  Boltenhouses  area 
which  has  been  and  will  continue  to  be 
serviced  by  Grain  Inspection  Services. 
Inc.:  Crop  Aid,  Hudson,  Lenawee 
County,  Michigan. 
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Additional  exceptions  to  the 
described  geographic  area  are  the 
following  export  port  locations  situated 
inside  Boltenhouse's  area  which  have 
been  and  will  continue  to  be  serviced  by 
FGIS:  The  Andersons.  Toledo  and 
Maumee,  Ohio:  Cargill,  Inc.,  Toledo  and 
Maumee.  Ohio;  and  Mid-States   > 
Terminals,  Inc.,  Toledo,  Ohio. 

Interested  parties,  including 
Boltenhouse,  are  hereby  given 
opportunity  to  apply  for  ofTicial  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  speciRed 
geographic  area  is  for  the  period 
beginning  July  1, 1986,  and  ending  June 
30, 1989.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch,  Compliance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  wHI  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-582.  90  Stat.  2«67.  as  amended  (7 
V.S.C.  71  etseq.) 

Dated:  December  23.  1985. 

|.T.  Absfaier. 

Director.  Compliance  Division. 

|FR  Doc.  85-30716  Filed  12-26-85;  8:45  am| 

nUJNO  CODE  34ia-£N-lt 


Request  for  Comments  on  Designation 
Applicants  in  ttte  Geographic  Areas 
Currently  Assigned  to  Detroit  Grain 
Inspection  Service,  inc.  (Ml)  and  Grain 
Inspection  Services,  Inc.  (IMI) 

agency:  Federal  Grain  Inspection 
Service  (FGIS),  USDA. 
action:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  Detroit  Grain 
Inspection  Service,  Inc.  (Detroit),  and 
Grain  Inspection  Services,  Inc.  (Battle 
Creek). 

DATE:  Comments  to  be  postmarked  on  or 
b«'fore  February  10, 1986. 
ADDRESS:  Comments  must  be  submitted, 
in  writing,  to  Lewis  Lebakken,  Jr., 
Information  Resources  Staff,  Resources 
Management  Division.  Federal  Grain 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Room  0667  South  Building, 
1400  Independence  Avenue,  SW.. 
Washington.  DC  20250.  All  comments 
received  will  be  made  available  for 


public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURrTHER  IWrORMATlOW  CONTACt; 

Lewis  Lebakken.  Jr..  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  be  a  rule  or  regulation  as 
defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  October  25, 1985, 
Federal  Register  (50  FR  43428). 
Applications  were  to  be  postmarked  by 
November  25, 1985.  Detroit  was  the  only 
applicant  for  designation  in  the  area 
currently  assigned  to  that  agency  and 
applied  for  designation  renewal  in  its 
present  geographic  area.  FGIS  received 
two  applications  for  the  Battle  Creek 
area.  Battle  Creek  applied  for 
designation  renewal  in  the  area 
currently  assigned  to  that  agency. 
Andrew  ).  Matako.  Reese.  Michigan, 
proposes  to  establish  Michigan  Grain 
Inspection  Services,  Inc.,  and  has 
applied  for  designation  in  a  portion  of 
the  geographic  area  presently  assigned 
to  Battle  Creek.  The  area  in  Michigan 
that  this  applicant  is  applying  for  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Montcalm  County  line;  the  western, 
northern,  and  eastern  Isabella  County 
lines;  the  northern  Gratiot  and  Saginaw 
County  lines;  the  western  Bay  County 
line;  the  western  and  northern  Arenac 
County  lines;  the  western  and  northern 
Iosco  County  lines: 

Bounded  on  the  East  by  the  Lake 
Huron  and  Saginaw  Bay  shorelines 
south  and  east  to  State  Route  53;  State 
Route  53  south  to  State  Route  46: 

Bounded  on  the  South  by  State  Route 
46  west  to  Sheridan  Road:  Sheridan 
Road  south  to  Barnes  Road;  Barnes 
Road  west  to  State  Route  15;  State  Route 
15  south  to  the  Genesee  County  line;  the 
northern  Genesee  County  line  west  to 
the  the  Shiawassee  County  line;  the 
Shiawassee  County  line  west  to  State 
Route  52;  State  Route  52  south  to  State 
Route  21;  State  Route  21  west  to  Clinton 
County;  the  eastern  and  northern 
Clinton  County  lines  west  to  U.S.  Route 
27;  U.S.  27  north  to  State  Route  57;  State 
Route  57  west  to  the  western  Gratiot 
County  line;  the  western  Gratiot  County 
line  north  to  Washington  Road; 
Washington  Road  west  to  State  Route 
66;  State  Route  66  north  to  State  Route 


46:  State  Route  46  west  to  U.S.  Route 
131;  and 

Bounded  on  the  West  by  U.S.  Route 
,131  north  to  the  northern  Montcalm 
County  line. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  designation 
applicants.  All  comments  must  be 
submitted  to  the  Information  Resources 
Staff,  Resources  Management  Division, 
specified  in  the  address  section  of  this 
notice. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L  04-582.  90  Stat  2867.  as  amended  (7)) 
v. S.C.  71  etseq.]) 
Dated:  December  23. 1985. 

J.T.  Abahiw. 

Director.  Compliance  Division. 

(PR  Doc.  8S-O071S  Filed  12-28-85:  8:45  am) 

BiLLma  cooe  mio-en-m 


Request  for  Comments  on  Designation 
Applicant  in  Portions  of  ttie  States  of 
Illinois  and  Iowa 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicant  for  official  agency  designation 
in  portions  of  the  States  of  Illinois  and 
Iowa,  previously  assigned  to  Keokuk 
Grain  Inspection  Service.  Inc.  (Keokuk). 
This  area  is  currently  being  provided 
service  on  an  interim  basis  by  John  H. 
Oliver.  Inc..  doing  business  as  Keokuk 
Grain  Inspection  Service  (Oliver). 

DATE:  Comments  to  be  postmarked  on  or 
before  Febrary  10. 1986. 

ADDRESS:  Comments  must  be  submitted. 
in  writing,  to  Lewis  Lebakken.  Jr.. 
Information  Resources  Staff.  Resources 
Management  Division,  Federal  Grain . 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Room  0667  South  Building. 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken.  Jr..  telephone  (202) 
382-1738. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  be  a  rule  or  regulation  as 
defined  in  Executive  Order  12291  and 
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Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  a  specified 
geographic  arear  in  the  October  25. 1985, 
Federal  Register  (50  PR  43429). 
Applications  were  to  be  postmarked  by 
November  25, 1985.  Oliver  was  the  only 
applicant,  and  applied  for  designation  in 
the  entire  geographic  area  available  for 
assignment. 

This  notice  provides  interested 
persons;  the  opportunity  to  present  their 
comments  concerning  the  designation 
applicant.  All  comments  must  be 
submitted  to  the  Information  Resources 
Staff,  Resources  Management  Division, 
specified  in  the  address  section  of  this 
notice. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision..  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L.  94-582,  90  Stat.  2867,  as  amended  (7 
U.S.C.  71  et  seq.) 

dated:  December  23, 1985. 
|.T.  Abshier. 

Director,  Compliance  Division. 
|FR  Doc.  85-30714  Filed  12-26-85;  8:45  am] 

BILLIMG  CODE  3410-EN-M 


Designation  Renewal  of  Lima  Grain 
Inspection  Service,  Inc.  (OH)  and 
Virginia  Department  of  Agriculture  and 
Consumer  Services  (VA) 

agency:  Federal  Grain  Inspection 
Service  (FGIS).  USDA. 
ACTION:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  the  Lima  Grain 
Inspection  Service,  Inc.  (Lima),  and 
Virginia  Department  of  Agriculture  and 
Consumer  Services  (Virginia),  as  official 
agencies  responsible  for  providing 
official  services  under  the  U.S.  Grain 
Standards  Act.  as  Amended  (Act). 
EFFECTIVE  DATE:  February  1, 1986. 
address:  James  R.  Conrad.  Chief. 
Review  Branch.  Compliance  Division, 
Federal  Grain  Inspection  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW.,  Room  1647 
South  Building,  Washington,  DC  2025ft 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 


Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

FGIS  announced  the  Lima's  and 
Virginia's  designations  terminate  on 
January  31, 1986,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
August  1. 1985.  Federal  Register  (50  FR 
31208).  Applications  were  to  be 
postmarked  by  September  3. 1985.  Lima 
and  Virginia  were  the  only  applicants 
for  their  respective  designations  and 
each  applied  for  designation  renewal  in 
the  areas  currently  assigned  to  those 
agencies. 

FGIS  announced  that  applicant  names 
and  requested  comments  on  same  in  the 
September  20. 1985,  Federal  Register  (50 
FR  38145).  Comments  were  to  be 
postmarked  by  November  4, 1985;  no 
comments  were  received. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1 )( A)  of  the  Act, 
and  in  accordance  with  Section 
7(f)(1)(B),  determined  that  Lima  and 
Virginia  are  able  to  provide  official 
services  in  the  geographic  area  for 
which  FGIS  is  renewing  their 
designation.  Effective  February  1, 1986, 
and  terminating  January  31. 1989.  Lima 
will  provide  official  inspection  services 
and  Virginia  will  provide  official 
inspection  services  and  Class  X  or  Class 
Y  weighing  services  in  their  specified 
geographic  areas,  which  are  the  entire 
areas  previously  described  in  the  August 
1  Federal  Register. 

A  specified  service  point,  for  the 
purpose  of  this  notice,  is  a  city,  town,  or 
other  location  specified  by  an  agency  for 
the  performance  of  official  inspection  or 
Class  X  or  Class  Y  weighing  services 
and  where  the  agency  and  one  or  more 
of  its  inspectors  or  weighers  is  located. 
In  addition  to  the  specified  service 
points  within  the  assigned  geographic 
area,  an  agency  will  provide  official 
services  not  requiring  an  inspector  or 
weigher  to  all  locations  within  its 
geographic  area. 

Interested  persons  may  contact  the 
Review  Branch,  specified  in  the  address 
section  of  this  notice,  to  obtain  a  list  of 
an  agency's  specified  service  points. 
Interested  persons  also  may  obtain  a  list 
of  the  specified  service  points  by 
contacting  the  appropriate  agency  at  one 
of  the  following  addresses: 

Lima  Grain  Inspection  Service.  Inc.,  2242 

Arcadia  Avenue.  Lima.  OH  45805 
Virginia  Department  of  Agriculture  and 

Consumer  Services,  1100  Bank  Street. 

Washington  Building,  Richmond,  VA 

23209 


(Pub.  L.  94-582.  90  Stat.  2867.  as  amended  (7 
U.S.C.  71  etseq.)) 

Dated:  December  23. 1985. 
J.T.  Abshier. 

Director.  Compliance  Division. 
[FR  Doc.  85-30717  Filed  12-26-85:  8:45  am) 

BILLING  CODE  341&-EN-H 


Forest  Service 

Noxious  Weed  and  Poisonous  Plant 
Control,  Helena  National  Forest;  Intent 
To  Prepare  an  Environmental  impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  Environmental 
Impact  Statement  to  identify  methods 
for  controlling  noxious  weeds  on  the 
Helena  National  Forest. 

The  proposed  Helena  National  Forest 
Plan  has  been  prepared.  One  of  the 
Forest-wide  Standards  and  Guidelines 
was  to  contain  present  infestations  and 
prevent  the  spread  of  noxious  weeds. 

The  Helena  National  Forest  has  many 
acres  of  land  that  contain  noxious 
weeds.  These  weeds  have  been 
identified  as  noxious  by  the  State  of 
Montana.  These  plants  can  severely 
affect  the  productivity  of  forest  and 
rangelands.  Infestations  on  National 
Forest  lands  have  the  potential  to 
spread  to  adjacent  private  lands. 

A  range  of  alternatives  for  treating 
these  sites  will  be  considered.  One  of 
these  will  be  no  treatment  of  problem 
plants  by  any  means.  Other  alternatives 
may  include. 

1.  Hand  spraying  with  chemicals  and/ 
or  hand  application  of  pelleted 
herbicides. 

2.  Control  by  biological  methods. 

3.  Hand  grubbing  and  hand-held 
mechanical  methods. 

4.  Mechanical  treatment. 

5.  Broadcast  application  of  herbicides 
by  truck  mounted  sprayer. 

6.  Integrated  pest  management  using  a 
combination  of  above  methods. 

Federal.  State,  and  local  agencies, 
local  landowners,  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  decisions  will  be 
invited  to  participate  in  the  scoping 
process.  This  process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
considered  in  depth. 

3.  Elimination  of  insignificant  issues  of 
those  which  have  been  covered  by  a 
previous  environmental  review. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
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habitat  if  any  such  species  are  found  to 
exist  in  the  area  of  consideration. 

No  public  meetings  are  scheduled  at 
this  time,  but  the  public  is  invited  to 
comment.  Written  comments  should  be 
mailed  by  January  30. 1985.  to:  Robert  S. 
Gibson,  Forest  Supervisor,  Helena 
National  Forest;  Federal  O^ce  Building, 
Drawer  10014;  Helena,  Montana  59626. 

Robert  S.  Gibson,  Forest  Supervisor, 
flelena  National  Forest,  Helena. 
Montana  59626,  is  the  responsible 
official. 

The  Draft  Environmental  Impact 
Statement  should  be  available  for  public 
review  by  March,  198&  The  Final 
Environmental  Impact  Statement  is 
scheduled  to  be  completed  by  April, 
1986. 

Questions  about  the  proposed  action 
and  Environmental  Impact  Statement 
should  be  directed  to  ]ohn  Padden. 
Range  Staff  OfTicer,  Helena  National 
Forest,  phone  40&449-5201. 

Dated:  December  20, 1985. 
Rofaart  S.  Gibsoa. 
Forest  Supervisor. 

|FR  Doc.  85-30633  Filed  12-26-85:  8:45  am) 
BtUJNG  CODE  3410-1V4I 


Mono  Basin  National  Forest  Scenic 
Area  Comprehensive  Management 
Plan;  Inyo  national  Forest,  Mono 
County,  CA;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture.  Forest 
Service,  will  prepare  an  environmental 
impact  statement  to  determine  future 
management  practices  for  the  Mono 
Basin  National  Forest  Scenic  Area 
(hereafter  referred  to  as  the  Scenic 
Area),  located  on  the  Mono  Lake  Ranger 
District.  Inyo  National  Forest.  A  range  of 
alternatives  will  be  considered.  These 
alternatives  will  analyze  various 
management  practices  and  policies  and 
their  effects  on  resources,  recreational 
opportunities,  and  the  protection  of  the 
geologic,  ecologic  natural,  cultural,  and 
scenic  values  as  identified  in  Pub.  L  98- 
425,  which  created  the  Scenic  Area. 

Federal.  State,  and  local  agencies, 
affected  Indian  tribes,  and  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  decisions  will  be 
invited  to  participate  in  the  scoping 
process.  This  process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insigniflcant  issues, 
ihose  which  have  been  covered  by 
previous  environmental  review  or  which 
are  outside  the  authority  granted  by  the 
enabling  legislation. 


4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Public  input  and  comments  may  be 
solicited  in  a  variety  of  ways  including 
requests  for  written  comments,  and 
public  meetings  and/or  workshops. 
Methods,  times,  and  locations  of  scoping 
sessions  will  be  announced. 

Eugene  E.  Murphy,  Forest  Supervisor, 
Inyo  National  Forest,  is  the  responsible 
official. 

The  analysis  is  expected  to  take  about 
19  months.  The  draft  environmental 
impact  statement  is  currently  scheduled 
for  public  review  in  November,  1968. 
The  final  environmental  statement  is 
currently  scheduled  for  completion  by 
August,  1987. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  the  Forest  Supervisor,  Inyo  National 
Forest,  873  N.  Main  St.,  Bishop, 
California  93514  by  May  1, 1988. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Dick  Warren. 
Recreation  Planner,  Inyo  National 
Forest.  873  N.  Main  SL,  Bishop. 
California  93514.  telephone  (619)  873- 
5841. 

Dated:  December  19. 1985. 
Euganc  E.  Muiphy, 
Forest  Supervisor. 
|FR  Doc.  85-30556  Filed  12-26-«5;  8.-45  amf 

BKLma  COOC  341«-11-M 

Soil  Conservation  Service 

East  Menomonle  Watershed  Critical 
Area  Treatment  RCAO  Measure,  Wi 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact 

SUMUNARY:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  diat  an  environmental  impact 
statement  is  not  being  prepared  for  the 
East  Menomonie  Watershed  Critical 
Area  Treatment.  RC&D  Measure.  Dunn 
County,  Wisconsin. 

N>n  FURTHER  INPORHiATION  CONTACT 

Cliffton  A.  Maguire,  State 
Conservationist,  Soil  Conservation 
Service,  4601  Hammersley  Road 
Madison.  Wisconsin,  53711.  telephone 
608-264-5577. 


SUPPLEMKNTARV  IWTOIWATIOM:  The 
environmental  aaeessraeet  of  this 
federally  assisted  action  indicates  that 

the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Cliffton  A.  Maguire,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  protect.  East  Menomonie 
Watershed  Critical  Area  Treatment 
RC&O  Measure,  Wisconsin  Notice  of  a 
Finding  of  No  Significant  Impact. 

The  measure  concerns  the  primary 
objective  to  reduce  excessive  runoff 
water  from  the  rolling  lands  in  the 
watershed  causing  soil  erosion  and 
flooding  in  a  public  use  area;  the 
secondary  objective  is  to  reduce 
sediment  deposition.  This  action  will 
stabilize,  protect,  improve  the  quality  of 
our  natural  resource  base,  and  provide  a 
quality  environment  for  citizens  of  the 
area. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Cliffton  A.  Maguire. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Re^ster. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable. 

Cliffton  A.  Maguira. 

State  Conservationist 

December  17. 1985. 

|FR  Doc  85-30646  Filed  12-28-85;  8:45  am) 

KLUMG  COOC  3410-1«-li 


Tyler  County  Fairgrounda  Critical  Area 
Treatment  and  Land  Drainage  RC&D 
Measure  Plan,  WV 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(C} 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines,  (40 
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CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines.  (7  CFR 
Part  650):  the  Soil  Consen'ation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Tyler  County  Fairgrounds  Critical  Area 
Treatment  RC&O  Nfeasure,  Tyler 
County,  West  Virginia. 

FOR  FURTHER  INFOMIATION  CONTACT: 

Rollin  N.  Swank,  State  Conservationist. 
Soil  Conservation  Service.  75  High 
Street,  Morgantown,  West  Virginia 
26505.  Telephone  304-291-4151. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
fmdings.  Mr.  Rollin  N.  Swank.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  consists  of  critical  area 
treatment  and  land  drainage.  The  area 
to  be  affected  by  the  project  is  located 
on  a  recreation  area  between  Route  18 
and  Middle  Island  Creek  at  the  Tyler 
County  Fairgrotmds.  Approximately  10 
acres  will  be  altered  to  permit  intensive 
use  for  school,  fair,  and  community 
functions.  Lack  of  vegetation  in  areas 
has  caused  sheet  and  gully  erosion. 
Presently  the  area  is  poorly  drained. 
During  wet  weather  Aie  area  is  limited 
for  recreation  purposes.  Surface  water 
will  be  controlled  by  reshaping  the  land 
surface.  Tile  drains  will  be  installed  to 
remove  excess  water.  The  erosion  areas 
will  be  stabilized  with  rock  riprap  and 
by  vegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parlies.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above    ^ 
address.  Elasic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Rollin  N.  Swank,  State  Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Fednal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Uomestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
De\  f  iapment — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 


requires  intergovernmental  consultjition  with 

State  and  local  officials.) 

RoUin  N.  Swank, 

Slate  Conservationist.  •  - 

December  12. 198&. 

|FR  Doc.  85-30552  Filed  12-26-65:  8:45  am) 

BILLING  COOC  341«-1«-M 


DEPARTMENT  OF  COMMERCE 

Agency  Fonns  Under  Review  by  the 
Offic*  Of  Management  and  Budget 
(0M8) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Atlantic  Tuna  Fisheries. 

Form  Number  Agency— N/A;  OMB— N/A 

Type  of  Request:  Existing  Collection  in  use 
without  OMB  approval. 

Burden:  4  respondents:  43  reporting/ 
recordkeeping  hours. 

Needs  and  Uses:  Data  are  used  by  the 
National  Marine  Fisheries  Service  and  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  to  determine 
effects  of  fishing  on  tuna  abundance. 
Management  decisions  are  based  on  the  data. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions:  small  businesses  or 
organizations. 

Frequency:  On  occasion,  weekly. 

Respondent's  Obligation:  Mandatory: 

OMB  Desk  Officer  Sheri  Fox..  395-3785. 

Agency:  National  Oceunic  and 
Atmospheric  Administration. 

Title:  Specifications  for  Portrayal  of  Marine 
Information  pn  Electronic  (Chart)  Displays. 
Agency— N/A;  OMB— 0646-0166. 

Form  number 

Type  of  Request:  New  collection. 

Burden:  65  respondents:  260  reporting 
hours. 

Needs  and  Uses:  This  information  will  be 
used  to  establish  a  minimum  standard  for 
portrayal  of  nautical  charting  information  on 
an  electronic  display. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions:  small  businesses  or 
organizations. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Voluntary. 

OMB  De.sk  Officer:  Sheri  Fox_  395-37a&. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Interim  Capital  Construction  Fund 
Agreement  and  Certification. 

Form  Number.  Agency — NOAA  88-14: 
OMB— 0648-0090. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  1.000  respondents:  2.250  reporting 
hours. 

Needs  and  Uses:  Information  is  used  to 
establish  eligibility  for  agreements  lor  the 
Capital  Construction  Fund  Program,  and  to 


certify  completion  of  the  agreement's 
objectives. 

Affected  Public:  Businesses  or  other  for- 
proHt  institutions:  small  businesses  or 
organization. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
ol>tain  or  retain  a  benefit. 

OMB  Desk  Officer  Sheri  Fox..  395-3785. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

TitW:  CertlHcate  of  OrigiD. 

Form  Number.  Agency— SF  388-1.  SF  370-1: 
OMB— 0648-0040. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  40  respondents;  400  reporting 
hours. 

Needs  and  Uses:  Information  is  used  to 
verify  that  fish  or  fishery  products  t>eing 
imported  originated  in  countries  meeting 
standards  set  in  the  Marine  Mammal 
Protection  Act. 

Affected  Public:  Businesses  or  other  for^ 
profit  institutions;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  Sberi  Fbx..  396-3785. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-4217, 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer.  Room 
3235,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  December  23. 1985. 
Edward  Mi<Jials. 

Departmental  Clearance  Officer,  Information 
Management  Division.  Office  of  Information 
Resources  Management 
|FR  Doc.  B5-30665  Filed  12-28-85;  8:45  am| 

BILLING  CODE  3S10-CW-M 

Agency  Forma  Under  Review  by  ttw 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Bureau  of  the  Onsus. 

Title:  Prehst  Survey  of  Special  Districts — 
1987  Census  of  Governments. 

Form  Number  Agency— G-24;  OMB-NA. 

Type  of  Request:  New  collection. 

Burden:  3.000  respondents;  1.500  reporting 
hours. 

Needs  and  Uses:  This  survey  will  be  used 
to  verify  the  existence  of  special  districts  for 
the  1967  Census  of  Governments. 

Affected  Public  Stale  or  local 
governments. 
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Frequency:  Quinquennially. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Timothy  Sprehe.  395- 
4814. 

Agency:  Bureau  of  the  Census. 

Title:  Current  Trade  Report. 

Form  Number  Agency — B-310:  OMB — 
0607-0190. 

Type  of  Request:  Revision  of  a  currently 
approved  collection. 

Burden:  S.S60  respondents:  5.332  reporting 
hours: 

Needs  and  Uses:  This  survey  provides  the 
only  continuous  measure  of  monthly 
wholesale  sales,  end-of-month  inventories, 
methods  cf  inventory  valuation,  and  stock/ 
sales  ratios.  The  Bureau  of  Economic 
Analysis  uses  the  information  on  methods  of 
inventory  valuation  and  changes  in  the 
valuation  methods  to  improve  the  inventory 
valuation  adjustments  applied  to  estimates  of 
the  gross  national  product. 

Affected  Public:  Business  or  other  for-profit 
institutions. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Timothy  Sprehe.  395- 
4814. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  December  23. 1985. 
Edward  Michals. 
Departmental  Clearance  Officer. 
|FR  Doc.  85-30666  Filed  12-26-85:  8:45  am] 

BILLING  CODE  SSIO-OT^M 


ForetgivTrade  Zones  Board 
(Docket  No.  44-«5] 

Foreign-Trade  Zone  65— Pananui  City, 
FL;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Panama  City  Port 
Authority  (PCPA),  grantee  of  Foreign- 
Trade  Zone  65,  requesting  authority  to 
expand  its  zone  within  the  Port  terminal 
area  in  Panama  City,  and  to  include  two 
industrial  park  sites  in  Bay  County. 
Florida,  adjacent  to  the  Panama  City 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
December  10. 1985. 


On  January  16. 1981.  PCPA  received 
authority  from  the  Board  to  establish  a 
foreign- trade  zone,  (Board  Order  171,  46 
FR  8072^/26/81).  The  project  currently 
involves  15  acres  at  the  Port  of  Panama 
City.  Most  existing  zone  activity 
involves  a  steel  pipe  manufacturer  and  a 
crane  company. 

The  proposed  expansion  would  add 
542  acres  to  the  zone  project.  The 
present  site  would  be  expanded  to 
encompass  the  entire  125-acre  Port 
terminal  area,  and  to  industrial  park 
sites  would  be  added  to  the  project.  One 
of  the  latter  sites  is  at  the  Hugh  Nelson 
Industrial  Park,  a  174-acre  facility 
located  off  Highway  390,  northeast  of 
the  Panama  City-Bay  County  Airport 
and  owned  by  the  Panama  City-Bay 
County  Airport  and  Industrial  District 
Authority.  The  other  is  a  PCPA  planned 
industrial  park  covering  259  acres  on 
U.S.  Highway  231  northeast  of  the 
intersection  with  Highway  167  in  Bay 
County.  The  additional  space  will  allow 
PCPA  to  offer  zona  services  to 
companies  that  cannot  be 
accommodated  at  the  existing  site. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Douglas  Angle, 
District  Director,  U.S.  Customs  Service. 
South  Central  Region,  250  N.  Water  St.. 
P.O.  Box  27418,  Mobile.  AL  36628; 
Colonel  Carroll  H.  Dunn.  District 
Engineer.  U.S.  Army  Engineer  District 
Mobile.  P.O.  Box  2288,  Mobile,  AL  36628. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  February  3, 
1986. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Customs  Service,  Port  Director's 
Office,  James  H.  Moor  Bldg.,  Rm.  212, 
P.O.  Box  469,  Panama  City,  FL  32401. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529, 
14th  and  Pennsylvania,  NW., 
Washington,  DC  20230. 

Dated:  December  20. 1985. 
John  |.  Da  Ponte,  |r.. 

Executive  Secretary. 

[FR  Doc.  85-30586  Filed  12-26-85;  8:45  am| 

BILLING  CODE  3S1IM>S-M 


(Ordw-No.3211 

Resolution  and  Order  Approving  the 
Application  of  the  Louisville  and 
Jefferson  County  Riverport  AutfK>rity 
for  a  Special-Purpose  Subzone  for 
General  Electric  Corporation  in 
Jefferson  County,  K¥ 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  ofthe  application  of 
the  Louisville  and  Jefferson  County  Riverport 
Authority,  grantee  of  Foreign-Trade  Zone  29. 
filed  with  the  Foreign-Trade  Zones  Board  (the 
Board)  on  Decemt>er  7, 1984.  requesting 
authority  for  a  special-purpose  subzone  for 
the  home  appliance  manuf&cturing  plant  of 
General  Electric  Coiporation  in  Jefferson 
County.  Kentucky,  adjacent  to  the  Lxiuisville 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  Foreign-Trade  Zones 
Act,  as  amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest  if  approval  is 
subject  to  certain  conditions,  approves  th% 
application  subject  to  the  condition  that  any 
basic  steel  shape  classifiable  under  Schedule 
6.  Part  2.  Subpart  B  of  TSUS  and  not 
incorporated  into  merchandise  otherwise 
classified,  shall  be  subject  to  Customs  duty  in 
accordance  with  applicable  law  if  the  same 
item,  with  comparable  performance  qualities 
and  availability,  is  then  being  produced  by  a 
steel  mill  in  the  United  States. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  for  General 
Electric  Corporation  in  Jefferson 
County.  Kentucky,  Adjacent  to  the 
Louisville  Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 
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Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  No.  29,  has  made 
application  (filed  December  7, 1984, 
Docket  No.  54-84,  49  FR  48581)  in  due 
and  proper  form  to  the  Board  for 
authority  to  establish  a  sp»ecial-purpose 
subzone  at  the  home  appliance 
manufacturing  plant  complex  of  General 
Electric  Corporation,  in  Jefferson 
County.  Kentucky,  adjacent  to  the 
Louisville  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  December  7, 1984, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  home 
appliance  manufacturing  plant  complex 
of  General  Electric  Corporation  in 
Jefferson  County,  Kentucky,  designated 
on  the  records  of  the  Board  as  Foreign- 
Trade  Subzone  No.  29C  at  the  locations 
mentioned  above  and  more  particularly 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations,  those  stated  in  the 
resolution  accofaipanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  federal,  stale, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  Executive  Secretary  shall  be 
notified  by  the  grantee  or  operator  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  not 


approved  as  part  of  the  application  and 
when  manufacturing  activity  is  changed 
to  include  foreign  items  subject  to 
inverted  tariffs. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  District  Army 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requiremenis  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  D.C.  this 
19th  day  of  December  1985,  pursuant  to 
Order  of  the  Board. 

Foreign-Trade  Zones  Board. 

Paul  Freedenberg, 

Assistant  Secretary  of  Commerce  for  Trade 
Administration.  Chairman.  Committee  of 
Alternates. 

Attest: 
John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  85-30587  Filed  12-26-85:  8:45  am) 

BILLING  CODE  3510-DS-M 

I  Docket  No.  40-^5] 

Foreign-Trade  Zone  105 — Providence, 
Rl;  Application  for  Special-Purpose 
Subzone  (Stainless  Steel),  Pawtucket 
Fasteners,  Inc. 

The  period  for  comments  on  the  above 
case,  involving  request  by  the  Rhode 
Island  State  Port  Authority  and 
Economic  Development  Corporation, 
grantee  of  Foreign-Trade  Zone  105  for  a 
special-purpose  subzone  at  the  stainless 
steel  fastener  manufacturing  plant  of 
Pawtucket  Fasteners,  Inc.,  in  Pawtucket, 
Rhode  Island  (50  FR  46678, 11/12/85).  is 
extended  to  January  31,  1986.  to  allow 
interested  parties  additional  time  to 
comment  on  the  proposal. 

Comments  are  invited  in  writing 
during  this  period.  Submissions  shall 
include  5  copies.  Materials  submitted 
will  be  available  at  Import 
Administration  Central  Records  Unit, 
U.S.  Department  of  Commerce.  Room  B- 
099. 14th  &  Pennsylvania  Ave..  NW, 
Washington,  DC  20230. 

Dated:  December  20. 1985. 
John  J.  Da  Ponte.  Jr.. 
Executive  Secretary. 

|FR  Doc.  85-30588  Filed  12-26-85:  8:45  am) 
BIUJNG  COOE  3510-OS-M 


IDocketNo.  41-CSI 

Foreign-Trsde  Zone  84 — Harris 
County,  TX;  AppOcation  for  I 
Purpose  Site  (Fuel  BlemfingK  GATX 
Terminals 

The  period  for  comments  on  the  aliove 
case,  involving  amendment  of  the 
Foreign  Trade  Zone  84  zone  plan  to 
include  a  special-purpose  zone  site  for 
the  motor  fuel  storage  and  blending 
facilities  of  CATX  Terminals 
Corporation,  in  the  Houston.  Texas  area 
(50  FR  46678. 11/12/85).  is  extended  to 
January  31. 1986,  to  allow  interested 
parties  additional  time  to  commeRt  on 
the  proposal. 

Comments  are  invited  in  writing 
during  this  period.  Submissions  shall 
include  5  copies.  Materials  submitted 
will  be  available  at  Import 
Administration  Central  Records  Unit. 
U.S.  Department  of  Commerce.  Room  B- 
099, 14th  &  Pennsylvania  Ave.,  NW. 
Washington.  DC  20230. 

Dated:  December  20. 1985. 
John  |.  Da  Ponte.  Jr., 

Executive  Secretary. 

|FR  Doc.  85-30589  Filed  12-2&-85:  8:45  amj 

BILLING  CODE  SStO^CS-tl 


International  Trade  Administration 

I  Docket  No.  51200-52001 

Finding  for  Foreign  Avaiiatiitity 
Assessments 

AGENCY:  Export  Administration,  Office 
of  Foreign  Availability,  Commerce. 

ACTION:  Notice  of  Finding  for  Foreign 
Availability  Assessments. 

summary:  The  Office  of  Foreign 
Availability  (OFA)  of  Export 
Administration  (EA)  is  required  by  the 
Export  Administration  Act  of  1979,  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985.  to  initiate  and 
review  claims  of  foreign  availability  on 
items  controlled  for  national  security 
purposes.  OFA  has  completed 
assessments  on  step  and  repeat  mask 
alignments  and  exposure  systems 
(controlled  under  ECCN  1355A  of  the 
Commodity  Control  List]  and 
Winchester  disk  drives  (controlled 
under  ECCN  1565A  of  the  Commodity 
Control  List)  and  has  found  no  foreign 
availability  for  these  commodities. 
Specific  control  parameters  applicable 
to  this  equipment  may  be  found  in  399.1 
of  the  Export  Administrations 
Regulations  (October  1. 1965). 


[flHIIlBli''. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Rarog.  Office  of  Foreign 
Availability,  Department  of  Commerce. 
Washington.  DC  (Telephone:  (202)  377- 
4890). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Office  of  Foreign  Availability  has 
completed  assessments  on  foreign 
availability  for  decontrol  of  national 
security  export  controls  of  the  following 
items: 

Slep  and  Repeat  Mask  Align  men  t  and 
Exposure  Systems 

Such  systems  are  a  category  of 
semiconductor  manufacturing  equipment 
controlled  for  national  security  purposes 
under  ECCN  1355A  of  the  Commodity 
Control  List. 

Winchester  Disk  Drives 

These  drives  are  a  category  of 
computer  peripheral  controlled  for 
national  security  purposes  under  ECCN 
1565A  of  the  Commodity  Control  List. 

Export  Administration  gives  notice 
that  the  Office  of  Foreign  Availability 
has  completed  assessments  of  foreign 
availability  on  the  above-mentioned 
equipment  and  has  found  no  foreign 
availability  as  defined  by  law. 

If  and  when  OFA  receives  substantive 
new  evidence  of  foreign  availability, 
assessments  in  these  product  categories 
will  be  re-evaluated. 

Inquires  concerning  the  scope  of  these 
assessments  may  be  directed  to  the 
Office  of  Foreign  Availability. 

Udted:  December  23, 1985. 
lames  K.  Pont, 

Acting  Director.  Office  of  Foreign  Availability 
[KR  Doc.  85-30648  Filed  12-26-85;  8:45  am] 

BILLMG  COOC  3S10-OT-1I 

IDocket  Nos.  3641-01  and  3641-02] 

Peter  K.  Gopal,  and  Semiconductor 
Systems  International,  Inc. 
Respondents;  Order  Affirming 
Imposition  of  Civil  Penalty  and 
Denying  Export  Privileges 

On  October  21. 1985.  the 
Administrative  Law  Judge  entered  a 
default  Order  (50  FR  45138,  Oct.  30, 
1985)  in  the  above  matter,  which  was 
referred  to  the  Assistant  Secretary 
pursuant  to  Secfion  13(c)  of  the  Export 
Administration  Act  of  1979,  50  U.S.C. 
App.  sections  2401-2420  as  amended  by 
the  Export  Administration  Amendments 
Act  of  1985.  Pub.  L.  99-64.  99  Stat.  120 
duly  12, 1985),  for  his  action  affirming. 


modifying  or  vacating  the  subject  Order. 
On  November  21. 1985.  the  Acting 
Assistant  Secretary,  pursuant  to  his 
delegated  authority  affirmed  the  Order 
of  the  Administrative  judge,  which 
constitutes  the  final  Agency  action  in 
this  matter.  That  Order  provides: 

Pursuant  to  section  13(c)  of  the  Export 
Administration  Act,  the  record  and 
Administrative  Law  Judge  Hugh  Oolan's 
Order  Imposing  A  Civil  Penalty  and  Denying 
Export  Privileges  were  referred  to  me  on 
November  12. 1985.  Having  examined  the 
record.  I  find  that  it  supports  Judge  Dolan's 
order  in  all  respects.  His  order  is  affirmed. 

Dated:  November  21. 1985.  . 

William  T.  Archey, 
Acting  Assistant  Secretary. 

A  copy  of  the  Order  has  been  served 
upon  the  Respondent  and  will  be 
published  in  the  Federal  Register. 
pursuant  to  15  CFR  387.12(c). 

Dated:  December  23, 1985.    ' 
Hugh  J.  Dolan 

Administrative  Law  fudge. 

IFR  Doc.  85-30667  Filed  12-26-85;  8:45  am] 

BILUNG  CODE  3S10-OT-M 


Minority  Business  Development 
Agency 

Minority  Business  Development 
Center,  Washington,  DC;  Application 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency's  Request  for 
Applications  for  the  operation  of  a 
Minority  business  Development  Center 
(MBDC)  in  the  Washington,  DC. 
Metropolitan  statistical  area  is  hereby 
concelled.  The  announcement  appeared 
at  page  50336  of  the  Federal  Register  on 
December  10. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  J.  Williams,  Regional  Director, 
Washington  Regional  Office,  Room  6711 
H.C.  Hoover  Building,  Washington,  DC 
20230.  Telephone  (202)  377-8275. 

Dated:  December  20, 1985. 

Margaret  Malta. 

Special  Projects  Officer,  Washington 
Regional  Office. 

(FR  Doc.  85-30635  Filed  12-26-85:  8:45  am] 

BILLING  CODE  3510-21-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  on 
the  Proposed  New  Hampshire  Coastal 
Program  (NHCP) 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement  as 
required  under  the  National 
Environmental  Policy  Act,  42  U.S.C.  4321 
et  seq.  (NEPA). 


summary:  Notice  is  hereby  given  of  the 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
proposed  approval  of  the  New 
Hampshire  Coastal  Program  (NHCP) 
under  the  provisions  of  section  306  of 
the  Federal  Coastal  Zone  Management 
Act  of  1972  (Pub.  L.  92-583.  as  amended), 
and  distribute  it  in  April  1986.  The 
program  incorporates  the  Great  Bay 
area  with  the  existing  Ocean  and 
Harbor  Coastal  Program,  which  was 
approved  by  the  Office  of  Ocean  and 
Coastal  Resource  Management  in  May 
of  1982. 

Federal  approval  of  the  NHCP  would 
make  the  State  eligible  for  program 
administration  grant  funds  and  require 
that  Federal  actions  in  and  directly 
affecting  the  coastal  zone  be  consistent 
with  the  NHCP. 

The  NHCP  consists  of  numerous 
policies  on  diverse  management  issues 
which  will  be  prescribed  and  enforced 
by  the  existing  laws  of  the  State  and  is 
the  culmination  of  several  years  of 
development.  The  New  Hampshire 
Program  will  condition,  restrict  or 
prohibit  some  uses  in  parts  of  the 
management  area,  while  encouraging 
development  and  other  uses  in  other 
parts.  The  Program  should  improve  the 
decisionmaking  process  for  determining 
appropriate  coastal  land  and  water  uses 
in  light  of  resource  considerations  and 
increase  public  awareness  of  coastal 
resources.  The  Program  will  possibly 
result  in  some  short-term  economic 
impacts  on  coastal  users  but  should  lead 
to  increased  long-term  protection  of  the 
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State's  coastal  resources.  Federal 
alternatives  will  include  delaying  or 
denying  approval  if  certain  requirements 
of  the  Coastal  Zone  Management  Act 
have  not  been  met.  State  alternatives 
include  the  possibility  of  modifying 
parts  of  the  Program  or  withdrawal  of 
the  request  for  Federal  approval. 

In  order  to  determine  the  scope  and 
significance  of  issues  to  be  addressed  in 
the  DEIS,  the  Offlce  of  Ocean  and 
Coastal  Resource  Management  (OCRM) 
would  like  to  solicit  comments  on  the 
proposed  action,  particularly  with 
respect  to  the  following  issues: 

(1)  The  adequacy  of  the  scope  of  the 
Program's  enforceable  policies,  laws 
and  regulations  in  meeting  the 
requirements  of  the  Coastal  Zone 
Management  Act; 

(2)  The  adequacy  of  the  geographic 
boundary; 

(3)  The  adequacy  of  the  mechanisms 
for  administrative  review  and 
enforcement  of  compliance  of  agency 
decisions; 

(4)  The  adequacy  of  the  mechanisms 
for  State  agency  coordination  and 
consultation  in  order  to  e^ectively 
implement  the  NHCP. 

A  scoping  meeting  will  be  held  on 
January  16, 1986  in  the  Navy  Conference 
Room  B-lOO,  Page  1  Building,  2001 
Wisconsin  Avenue,  NW.,  Washington, 
DC  at  2  p.m.  All  interested  parties  are 
invited  to  attend. 

Persons  or  organizations  wishing  to 
submit  comments  on  these  or  other 
issues  should  do  so  by  January  25, 1986. 
Any  comments  received  after  that  time 
will  be  considered  in  the  response  to 
comments  received  on  the  DEIS. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathryn  Cousins,  Manager,  North 
Atlantic  Region,  Office  of  Ocean  and 
Coastal  Resource  Management,  3300 
Whitehaven  Street,  NW.,  Washington, 
DC  20235,  (202)  634-4126. 


(Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Program 
Administration 

Dated:  December  23. 1985. 
Peter  L.  Twaedt, 

Director,  Office  of  Ocean  and  Coastal 
Resource  Management 
[FR  Doc  85-30683  Piled  12-26-85;  8:45  am) 

BILUNQ  COOE  3S1(M»-«i 

Marine  Mamnuils;  Application  for 
Permit;  Nortti  Wind  Undersea  Institute 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  North  Wind  Undersea 
Institute  (P339A). 

b.  Address:  610  City  Island  Avenue, 
City  Island,  New  York  10464. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  Harbor  seals  (Phoca  vitulina 
richardii),  3. 

4.  Type  of  Take:  Captive  maintenance. 

5.  Location  of  Activity:  Transfer  from 
the  New  England  Aquarium. 

6.  Period  of  Activity:  1  year. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 


individuals  requesting  a  hearing  should 
set  forth  the  speciHc  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Docimients  submitted  in  cormection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street.  NW..  Washington. 
DC;  and  Director.  Northwest  Region. 
National  Marine  Fisheries  Service, 
Federal  Building.  14  Elm  Street. 
Gloucester.  Massachusetts  01930-3799. 

Dated:  December  17. 1965. 
Ricliard  B.  Roe, 

Director.  Office  df  Fisheries  Management, 
National  Marine  Fisheries  Service. 

[FR  Doc.  85-30554  Filed  12-28-85:  8:45  am) 

WLUNO  COOE  3S10-22-M 


Marine  Mamntals;  Issuance  of  Permit; 
GuH  Wortd.  Inc. 

On  October  29. 1985,  notice  was 
published  in  the  Federal  Register  (50  FR 
43759)  that  an  application  had  been  filed 
by  Gulf  World,  Inc.,  15412  West  Alt. 
Highway  98,  Panama  City  Beach.  Florida 
32407,  for  a  permit  to  take  one  (1) 
Atlantic  bottlenose  dolphin  (Tursiops 
truncatus)  for  public  display. 

Notice  is  hereby  given  that  on 
December  18, 1985  as  authorized  by  tlie 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
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taking  mbiect  to  certain  cmditiuns  set 
forth  fWerein. 

The  Pennit  is  avBitdbie  f«r  review  by 
interested  iKnam  in  the  following 
offices: 

Aasistant  Administrator  for  Fisheries. 
National  Manne  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washii^ton. 
DC:  andilegianalDiFector.  Southeast 
Region.  National  Marine  Fisheries 
Service,  94S0  Ko^er  Boulevard.  St. 
Petersburg,  Florida  33702. 

Dated:  Denember  18  1985. 
Richard  B.  Roe, 

Director.  O^icevf  Fisheries  Manageajent. 
National  Marine  Fisherias  Service. 
\¥V.  Doc  a.V-3a5K  Filed  12-26-85: 8:45  am] 
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COMMTTEE  FOR  T»C 
IMPLEMENT ATIOM  OF  TEXTILE 
AGREEMENTS 

Announcing  Ifspoct  Resttteint  Umtts 
for  Certain  mmAvuX  Man-Made  Fiber 
Textile  Product  From  the  Polish 
People's  Republic  Effective  on 
January  1, 1986 

December  20.  1985. 

The  Chairman  of  tiie  Committee  for 
the  Implementation  of  Textile 
Agreements  {CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist.  Office  oi  Textiles  and 
Apparel,  U  S.  Department  of  Commerce. 
(202)  377-4212. 

Back^mmd 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  5  and  31. 1904.  between  the 
Governments  of  the  United  States  and 
the  Polish  People's  Republic  establishes 
an  aggregate  limit  and  within  the 
aggregate,  group  limits  for  Categories 
330-359.  630-642,  645-659,  as  a  group. 
431-442  and  444-459.  as  a  group,  and 
443/643/644,  as  a  group.  Within  those 
overall  limits  are  individual  limits  for 
Categories  333.  334,  335.  338,  339,  433, 
435.  440.  444,  445.  446.  447,  459,  634.  635, 
638,  645/6-J6.  647,  648,  and  659,  produced 
or  manufactured  in  Poland  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1. 1986  and  extends 
through  December  31. 1986. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 


warehouse  feroonsumptian.  of  wool  and 
man-made  fiber  textile  products  in  the 
foregoing  categories  in  excess  of  the 
designated  twelve-morrth  restraint 
limits. 

A  description -iyf  the  textile  categories 
in  terms  of  T.S.U.S.A.  tiombers  was 
published  in  the  "F^eral  Register  ■on 
December  13, 1982  (47  PR  55719).  as 
amended  on  April  7, 1983  (48  FR.  13175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983,  (48  FR  55607).  December  30,  1963 
(48  FR  57584).  April  4.  1984  [49  FR 
13397).  June  2B,  1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  447SZ).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilatemal  agreement,  but  are  designed 
to  assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C  Lanalmn. 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Commissioner  of  Customs.  Departvient  of  the 
Treasur>'.  Washington.  DC  20229. 
Dear  Mr.  Commissioner:  Under  the  tems  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  18S4),  and  the 
Arrangement  Regarding  International  Trade 
in  Texliles  done  al  Geife\'a  on  December  20. 
1973.  as  extended  on  December  15. 1977  and 
December  22.  1^81:  pur«uant  to  the  Bilhleral 
Cotton.  Waol  and  Maa-Made  Fitter  Textile 
Agreement  of  December  5  and  31. 1984 
between  the  Covemmeats  of  the  United 
States  and  the  Polish  People's  Republic;  and 
in  8ccord«n«e  with  the  provtsions  of 
Executive  Oder  11851  of  March  3, 1972.  as 
amended,  yea  are  directed  to  prohibit. 
effectiTe  on  Januar)'  1, 1886.  entrj'  into  the 
United  States  forcansun:>>tior.  and 
withdrawal  from  wareheuee  for  coiuumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories  pr*d«ced  or 
manufactured  in  Poland  and  exported  in  the 
twelve-month  period  which  begins  on 
January  1. 1986  and  extends  through 
December  31. 1986,  in  excess  of  the  following 
levels  of  restraint: 


Calegwy 

12  month  restamt  IrrMs 

Group  M 

55  784.683  yd>  equwaleni 

(3CO-359. 

630-642 

and  645- 

' 

659) 

Group  III 

2.328.142  ytf*  aquivslent 

431-442 

and  444- 

459 

Group  IV 

15.609  doz  ot  which  not  more  than  13.663 

443/643/ 

doz  shall  be  in  TSUSA  Nos    m  these 

M4. 

categones     a>cep<     3818351.     3818352. 

381  6820.  and  381  9560                      / 

333  . 

99  019  doz 

334 „... 

242.925  doz. 

335 

47.854  doz 

33e 

743.459  doz  o(  wNch  not  more  than  297:384 

doz  shaH  be  in  T.auSA  No    3814130 

339  

305.488  doz 

Category 

410 

zstzxB  ia' 

433 

7.520  doc^ 

435 -....- 

6.016  itoz 

440      .-. - 

TM*aK 

444 -„ 

SJDU4K. 

445 

-t4.SS6doz 

446. .._ . 

I2.73Sdoz 

447 

12.032  doz 

459 .._ 

106.266  t> 

634 .._ 

1«Me6  dot  0*  which  not  more  thmn  120.213 

. 

doz  iMI  be  tn  TS.U.SA    Not  381.2315. 

381-2325.    381.2857.   3813551,   3813554. 

3816671.    381.6673.   381,8523.    381  B706. 

381^008.    381.8811.    381S223.    381.9232 

<nd  791  7460  end  not  mote  Itian  51.520 

doz  shall  be  «  TSUSA    No*    3765612. 

3613120    3813331.    3613365.    3813341, 

^1.6666    3ei.'«fle4.    381«S05.   981.9520. 

381.9525    381.9530.    38t.'9836.   361.0642. 

Jei  9655.  381  M62.  and  7917471 

635 

MSjOZS  dot  o«  wtach  no)  nor*  Ihvi  38.592 

am.  aiia«  be  m  T^  USA  No*   3843318. 

37B.»12.    384,2316,    384  2323,    384.2555, 

»4.eses.    364.K78.   384  2^72    3M  2773. 

384  5565.    384  5566.   381  7859.    384.7860. 

384.8805.  «id  791  7473 

638 -. 

2K.Z9a  doz. 

639 

166.903  doz 

645/646 

121333  dot 

647 

doz  ehim  be  »i  T.SUSA    Nos    378  5618, 

3613160     3614190.    aB\S3i.    3613549. 

381.6964.    381.9310,    381  9675.    361.9580. 

381.9585    381.9846.    381.9685.    3819974, 

j»id7»174B1 

648 _. 

a8.&42  doz  01  wt«ch  not  more  than  35.617 

doz,  ahall  be  in  T  S  U  S.A  Nos  376  5623. 

364.2341,    384.2d43.    964  23*5.    964  2348 

3842351,    3atl.2355.    364.2667     364.2681 

384.2789.    384.5684.    384  7856.   384  9168. 

364  9189.   384.9172,   384»174.    384  9176, 

364,9481,  3843676.  and  791  74B1 

659 

204.336*) 

In  carrying  out  this  diiective.  entries  of 
wool  and  man-made  fiber  textile  products  in 
the  foregoing  categories,  .produced  or 
manufactured  in  Poland,  which  have  been 
exported  to  tiie  United  States  on  and  after 
)anuar>'  1. 19B5  and  extending  through 
December  31,  1985.  shall,  to  the  extent  of  any 
unHlled  balances,  be  chaiiged  against  the 
levels  of  restraint  limits  established  for  such 
goods  during  the  tweI\'e-month  period 
beginning  on  January  1, 1965  and  extending 
through  December  31.  1985.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  le veils  set  forth  in  this 
letter.  ! 

The  restraint  limits  set  f6rth  above  are 
subject  to  adjustment  in  thje  future  according 
to  the  provisions  of  the  bilateral  agreement  of 
December  5  and  31, 1984,  between  the 
Governments  of  the  United  States  and  the 
Polish  People's  Republic  wrhich  provide,  in 
part,  that:  (1)  Within  the  aggregate  and 
applicable  group  limits  of  tjhe  agreement, 
specific  limits  may  be  exceeded  by 
designated  percentages:  (2)  these  same 
specific  limits  may  be  increased  for  carryover 
and  carryforward:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement  will  be  made  to 
you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numl)^  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
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15175),  May  3. 1983  (48  FR  19924).  December 
14. 1983.  (48  FR  55607),  December  30. 1983  (48 
FR  57584),  April  4. 1984  (48  FR  13397).  June  28, 
1984  (49  FR  26622).  )uly  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C,  553(a)(1). 
Sincerely. 
Waiter  C.  Lenahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  85-30584  Filed  12-26-85:  8:45  am] 
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Import  Restraint  Limits  for  Certain 
Cotton  and  Man-Made  Ht>er  Textile 
Products  Produced  or  Manufactured  in 
Turkey  Effective  on  January  1, 1986 

December  20, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority , 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1988.  For  further  information  contact 
Ann  Fields,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  October  18, 1985,  the  Governments 
of  the  United  States  and  the  Republic  of 
Turkey  exchanged  letters  for  a  new 
bilateral  textile  agreement  dating  from 
January  1, 1985  and  extending  through 
December  31, 1987.  The  agreement 
establishes  speciHc  limits  on  plied 
acrylic  yam  in  Category  604pt.  (only 
T.S.U.S.A.  number  310.5049)  and  cotton 
sheeting  in  Category  313,  produced  or 
manufactured  in  Turkey  and  exported 
during  the  twelve-month  period 
beginning  on  January  1, 1986  and 
extending  through  December  31, 1986. 
The  letter  ^m  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  which  follows  this 
notice  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textiles  and  textile  products  in 
Categories  313  and  604  pt.  In  excess  of 
the  designated  twelve-month  limits. 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  nimibers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Walter  C  Lenalian, 

Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

Conunission  of  Customs,  Department  of  the 
Treasury,  Washington,  D.C.  20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton  and  Man-Made  Fiber  Textile 
Agreement  of  October  18, 1985,  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Turkey;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1986,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  313  and  604  pt., '  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31, 1986  in  excess  of  the  following 
limits: 


Categoiy 

12-mo  resaraml 

313.... 

(KM  |H  ' 

15.900,000  yd.' 
689  000  lbs. 

■  In  Category  604.  only  T.S.U.S>.  numbar  310.5049. 

In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  Turkey,  which 
have  been  exported  to  the  United  States  on 
and  after  January  1. 1985  and  extending 
through  December  31, 1985,  shall,  to  the 
extent  of  any  unfilled  balances,  l>e  charged 
against  the  restraint  limits  established  for 
them  during  that  period.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  limits  set  forth  in  this 
letter. 


■  In  Category  604.  only  T3.U.S.A.  number 
310.5049. 


The  restraint  limits  set  forth  above  are 
subject  to  adjustment  pursuant  to  the 
provisions  of  the  bilateral  agreement  of  - 
October  18, 1985,  between  the  Goveminenta 
of  the  United  States  and  the  Republic  of 
Turkey,  which  provided,  in  Part,  that  specific 
limits  may  l>e  increased  by  designated 
percentages  for  swing,  carrover  and 
carryforward;  however,  carryforward  will  not 
l>e  available  in  the  final  twelve-month 
agreement  period. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.SA.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983,  (48  FR  55607),  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  tite 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  the  entry  for  consumption  into  tlie 
Commonwealth  of  Puerto  Rico. 

The  Committe  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  533  (a)(1). 
Sincerely. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 
(FR  Doc.  85-30585  Filed  lZ-28-8^  8:45  am] 
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Announcing  Import  Levels  fOr  Certain 
Cotton,  Wool  and  Man-Made  FM>er 
Textile  Products  Produced  or 
Manufactured  in  India,  Effective  on 
January  1, 1986 

December  23, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1986.  For  further  information  contact 
Diana  Solkoff.  International  Trade 
Specialist  OfTice  of  Textiles  and 
Apparel.  U.S.  Department  of  Commeire 
(202)  377-4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
December  21. 1982,  between  the 
Governments  of  the  United  States  and 
India  establishes,  among  other  things, 
levels  of  restraint  for  cotton,  wool  and 
man-made  fiber  textile  products  in 
Group  II  (Categories  330-359,  431-459 
and  630-659).  and  in  individual 
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Categories  3ia  SIS.  311.  334,  335.  336. 
337.  338/^39^340.  341.  M2,  347/34S  and 
363.  prsdmsd  ormairafactured  in  India 
and  exported  during  the  agreement  year 
which  begins  on  fanuary  1. 1986  and 
extends  through  December  31. 1988.  In 
the  letter  published  below  the  Chairman 
of  the  Committee  for  the  Implementation 
of  Textile  Agreements,  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  into  the  United  Stakes  for 
consumption,  or  withdrawal  from 
warehouse  far  consumption,  of  textile 
products  in  the  foregoing  categories, 
prvduced  or  manufactured  in  India  and 
exported  during  1986.  in  excess  of  the 
designated  restraint  limits. 

The  limits  for  Croup  II  and  Categories 
313.  334.  335.  336.  337.  338/339/340.  341. 
342  and  347/348  havne  been  adjusted  to 
account  for  carryforward  nsed  in  1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  {48  FR  15175). 
May  3. 19«3  (48  FR  19924).  December  14. 
1983.  (48  FR  55807).  December  30, 1983 
(48  FR  57584).  April  4. 19B4  (49  FR 
13397).  June  28. 1984  (49  FR^622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  StatisHcal 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  ncJt  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Leonard  A.  Mobiey, 

Acting  Chairman,  Committee  for  tfie 
Implementation  of  Text  He  Agreements. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  D.C.  20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangenient  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton.  W»ol  and  Man-Ktade  Fiber  Textile 
Agreement  of  December  21. 1982.  as  amended 
and  extended,  between  the  Govemmems  of 
the  United  States  and  India:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  Maith  3. 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
januar)- 1. 1986,  entry  into  the  United  States 
for  consumption  and  wittidrawal  from 
warehotise  for  consumption  of  cotton,  wool 
and  man-made  fit>er  textile  products  in  the 
following  calagories  produced  or 
manufactured  in  India  and  exported  during 
1986.  in  excess  of  the  fol  towing  levels  of 
restraint: 


CMs«y 

IZ-nMh  ttHtt  of  fMMM 

300-359.  43t-4S0.  and 

630-S58<. 
am 

11SJE34X00  aquws  yuA  aquiva- 

ten« 

?4»t)00  »qu«r»  yards 
tl6S7.3«6  aquara  yanti. 
■<X)St.0OO  aqiiain  yanla. 
S3SS2  cknan 

aia 

aia 

aa«  

m«i 

t4B;a6«  doaan. 

TW     

272,776  doaea 

337     

XMTS^I^rfM) 

lilfi£  ?8fi  vVm^ 

3«1 

2.275  411  tSozan. 

342 _. 

347/348 ..„    

3e3.._...     

34S.2S9  dozen. 
t«,975»45nwaban 

■  Exdudng  C4«agor««s  355.  356.  455.  456.  655.  Kid  S56 

Floor  coverings  in  Categories  369  (only 
T.S.U.SJV.  nurabers  36a7600  and  361-5420), 
465  (only  T.S.U.S.A.  numbers  360.0600, 
360.10T5, 361.1200.  361.4200  and  361.4500),  and 
665  (only  T.S.U.S.A.  numbers  360.7800  and 
361.5426)  are  exempt  from  visa  and 
certification  requirements  and  from  the  limits 
set  forth  in  this  directive. 

In  carrying  out  this  directive,  cotton,  wool 
and  man-made  fiber  textile  products  in  all  of 
the  foregoing  categories,  produced  or 
manufactured  in  India  and  exported  to  the 
United  States  on  and  after  January  1. 1885 
and  extending  through  December  31, 1085, 
shall  to  the  extent  of  any  unHUed  balanoes. 
be  charged  against  the  restraint  Lmits 
established  for  such  goods  during  that 
twelve-month  period.  In  the  event  tke  limits 
established  during  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  l>e  subject  to  the  limits  set  forth  in  this 
directive. 

Tke  1986  restraint  lifsits  are  subject  to 
adjustment  in  the  futuK.  as  appiicabie. 
according  to  the  provisions  of  the  bilateral 
agreement  of  December  21. 1982.  between  the 
Governments  of  the  United  Stales  and  India 
which  provide,  in  part,  that:  (1)  Group  and 
specific  limits  may  be  exceeded  by 
designated  percentages  for  swing,  carryover 
and  carryforward,  and  (2)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  proUems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement  referred  to  above 
vinll  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
Ihe-Foderal  Registar  on  December  13. 1982  (47 
FR  557B9).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14,  1983,  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4. 1S84  (49  FR  13397).  June  28, 
1984  (49  FR  2«622).  July  16, 1984  (49  FR  28754), 
November  8. 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

Tlie  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemakiag  pcovisioas  of  5 
U.S.C.  533(l){a). 


Sincerely,  I 

Leonard  A.  Mobiey, 

Acting  Ckairmaa.  Committee  for 
Implementation  of  Textiie  Agreements. 
[FR  Doc.  fa-90Bn  Filed  t2-2e-e5: 8»«  am 
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Announctng  nn  hnport  Restraint  Limit 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Nepal 

December  23. 1985.  | 

On  October  22,  1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
42751)  announcing  that,  on  September 
29, 1985,  the  United  States  Government 
under  section  204  of  the  Agricultural  Act 
of  1956.  as  amended  (7  U.S.C  1854)  had 
requested  the  Government  of  Nepal  to 
enter  into  consultations  concerning 
exports  to  the  United  States  of  cotton 
playsuits  in  Category  337,  produced  or 
manufactured  in  Napal. 

The  United  States  has  decided, 
inasmuch  as  consultations  have  not 
been  held  with  the  Government  of 
Napal.  to  control  hnports  of  textile 
products  in  Category  337,  produced  or 
manufactured  in  Nepal  and  exported 
during  the  twelve-month  period  which 
began  on  September  29, 1965  and 
extends  through  September's.  1986.  at  a 
level  of  51.186  dozen.  If  a  different  level 
is  agreed  in  consultations  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  Fit  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3. 1983(48  FR  19924),  December  14, 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4,  1964  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754),  November  9,  1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1965). 

For  further  information  contact: 
Nathaniel  Cohen,  Trade  Reference 
Assistant  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington,  DC  (202/377-4212). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  these  actions  fall 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553. 

Leonard  A.  AfoMey. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC.  20229 
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Dear  Mr.  Commissioner.  Under  the  terms  oL 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  Internationa)  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  extended  on  Dectnnber  15. 1977  and 
December  22, 19B1:  and  in  accordance  with 
the  provisions  of  Executive  Order  11661  of 
March  3. 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  December  30. 1985, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products  m 
Category  337.  produced  or  manufactured  in 
Napal  and  exported  during  the  twelve-month 
period  which  began  on  September  29. 1985 
and  extends  through  September  28, 1986,  in 
excess  of  51.118  dozen.' 

Textile  products  in  Category  337  which 
have  been  exported  to  the  United  Stales  prior 
to  September  29. 1985  shall  not  be  subfect  to 
this  directive. 

Textile  products  in  Category  337  which 
have  been  released  from  the  custody  of  the 
U.S.  CustoHM  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Fedmal  Register  on  December  13. 1982  (47 
KR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19K4),  December 
14. 1983  (48  FR  55607),  December  3a  1963  (48 
FR  57584),  April  4. 1984  (49  FR  13397),  June  28, 
1984  (49  FR  28622),  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782),  and  in 
Statistical  f  leadnote  5,  Schedule  3  of  the 
TarilT  Schedules  of  the  United  States 
Annotated.  (1985). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  faHs  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1) 
Sincerely, 
-  Leonard  A.  Mobley,  ' 

At:  ting  Chairman,  Committee  far  the 
Implementation  of  Textile  Agreements 
jFR  Doc.  85-30674  Filed  12-28-85;  8:45  am) 
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Import  Limits  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  ttie 
Republic  of  Singapore  Effective  on 
January  1, 1986 

December  23. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  tinder  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Drntmerce. 
(202)  377-4212. 

Background 

The  Governments  of  the  United  States 
and  the  Republic  of  Singapore  have 
agreed  to  extend  their  expiring  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  August  21, 1981,  as 
amended,  for  three  montKe,  begmntng  on 
January  1, 1986  and  extending  through 
March  31, 1986.  The  agreement,  as 
amended  and  extended,  inchidefl  Hmits 
for  the  aggregate  and  three  groups  and 
for  individual  Categories  301.  331.  333/ 
334/335,  336.  337,  338/339.  340,  341.  347/ 
348,  359.  442,  445/446,  447,  448,  459.  631. 
633/634/635.  636. 637.  638/639.  640.  641. 
643/644.  646.  647/648  and  659,  produced 
or  manufactured  in  Singapore  and 
exported  during  the  aforementioned 
three-month  period.  In  the  letter 
published  below,  the  CITA  Chairman 
directs  the  Ccnunissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  aggregate,  group  and 
individual  limits  which  are  in  excess  of 
those  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14. 
1983  {48  FR  55607).  December  3a  1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26822).  July 


16, 1984  (49  FR  28754),  November  9. 1964 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  Stales 
Annotated  (1985). 

This  letter  and  the  actioRS  triten 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  dcsigard  to  ' 
assist  only  in  the  implemeiitatiaa  of 
certain  of  its  provisions. 
Leonard  A.  MoMey, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
Commissioner  of  CusUnds. 
Department  of  the  Treaatay. 
Washington.  D.C.  20229. 

Dear  Mr.  Commission:  Under  tkc  terms  of 
Section  204  of  the  Agricultural  Act  of  1966.  as 
amended  (7  U.S.C  1854).  and  tbe 
Arrangement  Regarding  Intemational  Trade 
in  Textiles  dune  at  Geneva  oo  Dtooember  201 
1973,  as  extended  on  Decemlier  IS.  1977  and 
December  22, 1981;  pursuant  to  the  BQatetal 
Cotton.  Wool  and  Man-Made  Fiber  Textitle 
Agreement  of  August  21. 1991,  as  amended 
and  extended,  between  the  Covenunents  of 
the  United  States  and  the  RepubBc  of 
Singapore;  and  hi  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  1, 19S8.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  oonsinnptioa 
of  cotton,  wool  and  man-Btade  fiber  textfle 
products  in  the  foHowing  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  tkree-mofitb  period 
which  begins  on  January  1.  IMB  aad  extends 
throu^  March  31. 1986  in  excess  of  the 
following  limits: 


'  The  level  has  nol  t)een  atlfusled  to  reflecl  any 
impurts  exported  after  September  28. 1965. 


Category 

300-352.  35S-369.  400-448  46S-468.  900-652, 
and  66S-6fl8. 

SOI                                             
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:»'w/'Wff                       
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8.750  dozaa 
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338   «id  not   more   tt>ao    117.115  dozen  shall  ba  m  CaMgory  sm 
123.121  dozen 

341                  ,,  : ; 

24.412  dozen 

347/348 .._ ~    

359 _ _. . 

^-1?                                          _ 

175.888  dozen  of  >»tiK:ti  not  more  Itian  151,483  dozen  ttm  ba  in  CMgoy 
347  and  not  more  68.376  dozen  tfta*  ba  «  Calagonf  340. 

75.000  powids  of  wnK»  not  more  than  50.800  poanda  AM  tm  im 
T5U.&A.  m-mbers  381  0258.  381  0554.  381  3»«9l  381.5800.  3S«Sa2a 
384.0648.  384  0652.  384  4300.  and  384  4420 

1.380  dozen. 

445/448 

5,000  doaen 

447                                         

1.389  dozen 

44f|                  

1.389  dozen. 

.^Sfl                                                          .,,       
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^■^1       ,    , 
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643/644. 


647/646- 
6SS 
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63.642  dotan  o( 
643   and   not 

25,000  dozen 

474.887  dozen  o< 
647. 

300.000  poonds. 


not  more  than  14.416  dozen  thai  be  In  Calegory 
than   76.148  dozen  than   be   in  Category   644 


«t«ch  not  more  than  61.264  dozen  shall  be  m  Category 


In  carrying  out  this  directive,  entries  of 
textile  products  in  the  foregoing  categories, 
except  Categories  442.  447,  446.  459.  633/634/ 
635,  643/644,  646.  647/646  and  659,  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1985  and  extending 
through  December  31,  1985,  shall,  to  the 
extent  of  any  unfilled  balances,  be  charged 
against  the  levels  established  for  such  goods 
during  that  period.  In  the  event  the  levels  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter.  Textile  products  in  Categories 
442.  447.  448.  459.  633/634/635,  643/644,  646. 
647/648  and  659  exported  before  January  1. 
1986  shall  not  be  subject  to  this  directive. 

The  three-month  limits  are  subject  to 
adjustment  in  the  future  on  a  prorata  basis 
according  to  the  provisions  of  the  bilateral 
agreement  of  August  21. 1981.  as  amended, 
and  extended,  between  the  Governments  of 
the  United  States  and  the  Republic  of 
Singapore,  which  provide,  in  part,  that:  (1) 
Within  the  aggregate  and  applicable  group 
limits  of  the  agreement,  specific  limits  may  be 
exceeded  by  certain  designated  percentages; 
(2)  speciflc  limits  may  be  increased  by 
carryover  and  carryforward  up  to  11  percent 
of  the  applicable  category  limit;  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  problems  arising  in 
the  implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement,  referred  to  above, 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7,  1983  (48  PR 
15175),  May  3, 1983  (48  FR  19924),  December 
14. 1983.  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397),  June  28, 
1984  (49  FR  28622).  July  16. 1984  (49  FR  28754), 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  Slates 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  the  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (a)(1). 
Sincerely, 
Leonard  A.  Mobley, 
Acting  Chairman.  Commit  lee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-30673  Filed  12-26-85:  8:45  amj 
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Estalilishing  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  From 
Taiwan  Effective  on  January  1, 1986 

December  23. 1985 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1. 
1986.  For  further  information  contact 
Eve  Anderson.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)377-4212. 

Badcground 

The  bilateral  agreement  of  November 
18. 1982  concerning  cotton,  wool  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Taiwan, 
establishes  specific  limits  among  other 
categories,  for  Category  313,  314,  315, 
317,  319,  320,  331.  333/334.  335.  336.  337, 
338/339.  340.  341.  342.  345.  347/348.  350, 
351.  353/354/653/654.  433,  434,  435,  438. 
444.  445/446,  447,  448.  604,  605pt.  (only  in 
T.S.U.S.A.  number  310.9500),  612,  613, 
631.  633/634/635,  636,  637,  638,  639  640. 
641,  642.  643,  644,  645/646,  647,  648,  650. 
652,  659.  669,  and  670,  produced  or 
manufactured  in  Taiwan  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1, 1986  and  extends 
through  December  31, 1986.  Accordingly, 
there  is  published  below  a  letter  from 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs 
directing  that  entry  into  the  United 
States  for  consumption  or  withdrawal 
from  warehouse  for  consumption,  of 
cotton,  wool  and  man-made  fiber  textile 
products  in  the  foregoing  categories  be 
limited  to  the  designated  amounts 
during  the  agreement  year  which  begins 
on  January  1. 1986. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983.  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  VR  28754).  November  9. 1984 


(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Leonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 


Dear  Mr.  Commissioner  Under  the  terms-  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the  Agreement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15, 1977  and 
December  22, 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  Noveml)er  18, 1982  concerning 
cotton,  wool  and  man-made  fiber  textile 
products  from  Taiwan;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1. 
1986,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  begins  on  January  1, 1986 
and  extends  through  December  31. 1986  in 
excess  of  the  indicated  restraint  limits: 


Category 

12-mo  restraint  limit 

313 

44.834.372  wiiuire  yards. 
3.440.637  square  yards. 
28.439.474  square  yards 
19.326,733  square  yards          ^ 
19.489.574  square  yards 
85.955.334  square  yards 
480.137  dozen  pair. 
70  604  dozen 

314 

315 

317 _„ 

319 

320  

331 

333/334 

335 

336    

84.433  dozen 
84  515  dozen 

337      

141  167  dozen 

338/339 

584  964  dozen 

340 

654  264  dozen 

341 

378  996  dozen 

342 

345 

188.533  dozen 
88  305  dozen 

347/348 

350 

950.610  dozen  ol  wttich  not  more 
than  466.876  dozen  shall  be  m 
Category  347  and  not  more  than 
753.707  dozen  shall  be  in  Catego- 
ry 348. 

97  041  dozen 

351 

313  654  dozen 

353/354/653/654 

433    

22.429  dozen 
12  590  dozen 

434 _ 

435 

438 „ 

444  

445/446 

9.296  dozen 
19.911  dozen 
35.564  dozen 
14,788  dozen 
128  190  dozen. 

447 

Sjt21  dozen 

448 _ 

604 

605  pt ' 

612 

11.910  dozen 
482.413  poiinds 
1.031.719  poonds 
9.692.016  square  yards 
28,883.648  square  yards. 
210.125  dozen  pairs 

613 _.... 

631  pi- 
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c««9«*y  . 

12-4110  rmraM  Imiil 

633/634/636. 

1334.030  dozan  oi  wlvcn  not  mm 

(han  1.011.717  dazan  shall  ba  m 

Catagorv  633/634  ami  no«  more 

»«)  7S2.416  dozen  shaH  ba  in 

Category  635. 

636 ____ 

317.682  doran. 

637... 

364381  doiart. 

«S8 

1.661.166  dozan. 

636  _..    

5033  179  dozaiv 

640 -_.   __. 

3.303.344  dozefv 

641. 

714.33S  dozen. 

642 .._   

603.083  dazarv 

643 

45.697  dozar\. 

644 

163  946  doterv 

645/646 

4  026  555  dozen 

647 

2,487.273  dozwv 

646 

3.136.227  dOMa 

650 

45  191  dozen. 

668 

1.365.813  dozen. 

6S6pL' 

4.296.491  pounds. 

699  pt' 

1  5211  560  pounds. 

650  pt* 

3,539.916  pounds. 

669  pt» 

3  493  442  pounds. 

659  pt' 

1.604.318  pounds 

669  pt* 

1  071  934  pounds 

669  pt.' 

538  446  powids. 

669  pt- „ _ 

1.750.061  pounds. 

«70pt".„ 

68.946.866    pounds    o(    wnicti    not 

more  than  3.156,866  pounds  shall 

be  in  T  &U.&A.  nun«er  706.3420 

670  pt" 

39,205476    pounds    ol    wtxch    not 

more  than  445.676  pounds  shaH 

bo  in  T  S.U.S.A.  number  706  3410. 

670pt"._ _ 

man  111.965  pounds  shaH  be  m 

TS.USA  numb»f  706  3410 

704 

381. 
384 

384 

384 

364 
384 
384 

• 

703 
703 

703 

•1 

355. 


.  number 
fMmbers 


3109500 
704.3215. 


In   Category    60S,   only    T.SU.SA 

m  Category  631.  only  TSU.S.A 

8525.  704  8S50  and  704.9000 

In   Category   659.   only   TSUSA.   numbers   381.2340. 

3170.       3819100.       3819570.       384.1920.       384  2339, 

8300,  384  8400,  384  9353. 

In  Category  659.  only  T.S.U.S.A.  numbers  364  1615. 

8022 

only   TSUSA    numbers 

364  2125.      384.2646. 

364^652.      384  8651. 

384.9356.      3849357. 


384  2105. 
384  2647. 
384.8652. 

384  9358. 


only   TSUSA    numbers 
703.0550. 


703  0510. 
703.0560, 


In  Category  656. 
2115.  -364.2120. 
2648.      384.2649, 

OODJ.         <9CM  TO34, 

9359.  384.9365 
In  Category  65S. 
9520.      7030530.      7630540, 
,1000 

In   Category   659    ordy   TSUSA    numbers   703  1610. 
1620,  703  1630.  703  1640.  703  1650 
In  Category  669,  only  T.S.U.S>.  numbers  3554520  and 
4530 

•   In  Category  666.    only   TS.USA.    numbw  385.5300 
-  In  Category  689.  only  T.SU.&A.  numbers  3661105, 
386.5100.  and  389  6210 

"   In  Category  670.   only  TSUSA.   numbers   706.4144. 
706.4152  and  706.3420. 

'•  tn  Category  670.  only  T.S.U.SA  numbers  706  4140  and 
706.3410. 

'■  m  Category  670.  or%  T.&U.SA  numbers  706.3000  and 
7063430  ^ 

in  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Cale^ries  605  and  652.  produced  or 
manufactured  in  Taiwan,  which  have  been 
exported  to  the  United  States  on  and  after 
lanuary  1. 1965  and  extending  throtigh 
December  31, 1985,  shall,  to  the  extent  of  any 
unHUed  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  the  twetve-montb  period  beginning  on 
January  1. 1985  and  extending  through 
December  31, 1985.  In  the  event  the  levels  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter. 

The  1986  limits  are  sub)ecl  to  adjustment 
pursuant  to  the  provisions  of  the  agreement 
of  November  IB.  1982,  which  provide,  in  part, 
that:  (1)  Specific  limits  or  sublimits  may  be 
exceeded  by  designated  percentages, 
provided  a  corresponding  reduction  in 
equivalent  square  yards  is  made  in  one  or 
more  specific  limits  of  sublimits  during  the 
same  agreement  yean  (2)  certain  specific 


limits  and  sublimits  may  be  increased  by 
carryforward;  (3)  special  shift  may  be  applied 
to  certain  categories,  provided  an  equal 
amount  to  square  yards  equivalent  is 
deducted  from  designated  categories:  and  (4) 
administrative  arrangements  or  adjustments 
may  be  made  to  resoWe  problems  arising  in 
the  implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  proxisions 
of  the  bilateral  agreement  referred  to  ubove. 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924).  December 
14. 1963  (48  FR  5.S807).  December  30, 1963  (48 
FR  57584),  April  4, 1984  (49  FR  13387),  |une  2a 
19B4  (49  FR  26622).  July  16, 1964  (49  FR  28754). 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
the  Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U,SC.  533(a)(1), 
Sincerely, 
Leonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-30672  Filed  12-26-85:  8:45  am) 
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Import  Levels  for  Certain  Cotton  and 
Man-Made  Rber  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

December  24, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  December  27, 
1985.  For  further  information  contact 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textile  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

On  September  9  and  19  and  October 
29, 1985  notices  were  published  in  the 
Federal  Register  (50  FJR.  36645,  38023 
and  43762)  announcing  that,  in  August 
and  September  1985,  the  American 
Institute  in  Taiwan  (AIT),  under  the 
terms  of  the  agreement  of  November  18, 
1982,  as  amended,  concerning  cotton, 
wool  and  man-made  fiber  textile 
products  from  Taiwan,  had  requested 
the  Coordination  Council  for  North 
American  Affairs  (CCNAAJ  to  enter  into 


consultations  concerning  exports  to  the 
United  States  of  combed  cotton  yam  in 
Category  301,  cotton  headwear  in 
Category  3S9pt.,  spun  filament 
combination  fabrics  in  Category  614pt. 
and  man-made  fiber  brassieries  in 
Category  649.  Agreement  was  reached  in 
consultations  to  estabbsh  limits  for 
textile  products  in  Categories  359pt.. 
ei4pts.,  and  649.  produced  or 
manufactured  in  Taiwan  and  exported 
to  the  United  States  during  the  twrive- 
month  period  which  began  on  January  1. 
1965  and  extends  through  December  31. 
1985.  Because  no  agreement  was 
reached  on  Category  301,  the  United 
States  has  decided  to  establish  a  limit 
on  textile  products  in  this  category 
produced  or  manufactured  in  Taiwan 
and  exported  to  the  United  States  during 
the  twelve-month  period  beginning 
January  1, 1985  and  extending  through 
December  31, 1985. 

No  charges  have  been  made  to  the 
levels  for  the  foregoing  categories  to 
account  for  any  imports  exported  during 
1985.  Such  adjustments  will  be  made  as 
the  data  become  available. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7,  1983  (48  FR  15175). 
May  3, 1983  (48  PR  19924),  December  14. 
1983,  (48  FR  55607).  December  3a  1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  )uly 
16, 1984  (49  FR  28754).  November  9. 1964 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3,  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1965). 
Leonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

December  24. 1985 

Commissioner  of  Customs.  Department  of  the 
Treasury,  Washington.  D.C  20229. 

Dear  Nlr.  Commissioner.  This  directive 
amends,  but  does  not  cancel,  tlie  directive  of 
December  21. 1984.  wiiich  established  iimiU 
for  certain  categories,  produced  or 
manufactured  in  Taiwan  and  exported  during 
1985. 

Effective  on  December  27. 1985.  the 
directive  of  December  21. 1964  is  ktereby 
further  amended  to  include  the  following 
levels  for  cotton  and  man-made  textile 
products  in  the  Categories  301,  359pt..'  614p(.' 
and  649: 


■  In  Category  3S9.  only  TSUSA  numb«rs  TttZJOeoo 
and  702.1200. 

'In  Catcgoi^  614  only  TS.USJV.  numbers 
33a.504a  338.5045.  338.5051.  338.5056.  33«J»81. 
33&50eS.  33a5a89.  338^0^2.  33SJ(PS.  339^0^. 
338.Sa»4.  336.5087. 33&509Z.  SSSJOSS  and  SSaasaS. 


1liii'iPiB!|!f' 
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CMegofv 

12-mo  raatraml  l«v«l  3 

»1 _.. 

358p«.  ' 

«l4pt  ' 

649 

407,252  to 
4.000.000  ll 
13.925.000  y<J'. 
643.000  doz. 

'In  Calagocy  3S9.  only  TSUSA  numtMrs  702  0600  and 
702  1200 

'm  Calagory  614  only  TSUSA^  numban  336  5040 
338  5045.  338.5051.  338  5056.  338  5061.  338  5065. 
3385069.  338.5072.  338.5075.  338  5079.  338  5064. 
338.5067.  338  5092.  338  5095  and  338  5096. 

'The  levels  has  nol  bean  adiusted  lo  account  tor  any 
nports  exported  alter  December  31.  1984  Imports  durmg 
the  January— October  1965  period  have  amounted  lo 
502.739  pounds  m  Category  301.  1  883733  pounds  in  Cate- 
gory 359pt.  5.356.606  pounds  n  Category  6i4pi.  and 
446.170  dozen  m  Category  649 

Textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  prior  to  January  1. 1985  shall  not  be 
subject  to  this  directive. 

Textile  products  in  the  foregoing  categories 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Sei-vice  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1448(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  nol  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely. 
Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  85-30762  Filed  12-26-85;  8:45  am| 
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Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Malaysia  Effective  on 
January  1, 1986 

December  23. 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  as  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Jane  Corwin.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

The  Bilateral  Cotton.  Wool  and  Mar>- 
Made  Fiber  Textile  Agreement  between 
the  Governments  of  the  United  States 
and  Malaysia,  effected  by  exchange  of 
notes  dated  July  1  and  11, 1985.  as 
amended,  establishes  specific  limits  for 
cotton,  wool  and  man-made  fiber  textile 
products  in  Categories  313.  331.  333/334/ 
335,  336.  338/339.  340.  341.  345,  347/348. 
369pt.  (only  T.S.U.S.A.  number  366.2840), 
438pt.  (only  women's  knit  shirts  and 
blouses).  445/446.  604.  613.  631.  634,  635. 


640.  645/646.  produced  or  manufactured 
in  Malaysia  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31, 1986. 

In  the  letter  published  below  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  tbe  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton, 
wool  and  man-made  fiber  textile 
products  in  the  foregoing  categories  in 
excess  of  the  designated  twelve-month 
restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  57709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924),  December  14. 
1983,  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  Julv 
16, 1984  (49  FR  28754),  November  9. 1^84 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Leonard  A.  Mobley. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
December  23. 1985. 

Commissioner  of  Customs.  Department  of 
the  Treasury,  Washington,  D.C.  20229. 

Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.1954),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber  Texifle 
Agreement  effected  by  exchange  of  notes 
dated  July  1  an  11. 1985  between  the 
Governments  of  the  United  Stales  and 
malaysia:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
.  3. 1972,  as  amended,  you  are  directed  to 
prohitit.  effective  on  January  1. 1986,  entry 
into  the  United  States  for  comsumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Malaysia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1986  and  extending 
through  December  31, 1986  in  excess  of  the 
indicated  restraint  limits: 


Catctgory 

Thm^m  month  iwilarami  imM 

333/334/ 

108.242  doz  ol  which  not  mora  than  53.121 

335 

doz  ihaN  be  in  calagory  333.  not  more  than 

47,809  doz  Shan  be  m  category  334  and 

- 

not   more   than   53.121    doz   ahall   be   m 

category  335 

338 

68  900  doz 

338/339 

540.600  doz  ol  «ihKh  not  mote  ttnn  211.  366 

doz  shall  be  in  category  339. 

340 

369.052  doz 

341 

269.240  doz 

345 

78,705  doz 

347/348 

221.381  doz  ol  «»hch  not  mora  than  115.755 

doz  shall  be  in  category  348. 

3Qgp(  ■ 

901.000  ks 

438pt> 

n.ilOdoz                                             -* 

445/446 

26.260  doz 

604 

5.936.000  yd '  equivalent. 

17.000.000  yd  ».                                              , 

371 .000  doz  yd  ». 

238  500  doz 

613 

631 

634 

635....- 

159.000  doz. 

636 

135.000  doz. 

638/639 

235.599  doz. 

640 

275.600  doz. 

641 _ 

604.200  doz. 

645/646 

163,117  doz. 

647/648 

848.983  doz  Ol  which  not  more  than  551.200 

doz  shall  be  «i  T.SU.S.A  Nos    361.2370. 

381.2375.    381.2859,    3813380.    3816679, 

381.8531,    381.8730,    381.8815.    381.8835, 

3818840,    3819234,    384  1926.    384  1928, 

384.1950,    384.1950.    384  2010,    384  2020. 

384.2030.   384.2040.    384  2050.    384  2267. 

384.2273.    384.2722.   384,5482,    384  7756. 

3848241,    384.8243.    384  8245,    384  8247, 

387,8256,    384  8258.    384  8262,    384  8264. 

Catetgory 


313. 
331. 


Twelve-month  restaramt  Hmit 


13.780.000  yd.« 
657,306  doz  pairs. 


■  In  Category  369,  only  T.S.U.SJ^  number  366.2840 

>  In   Category  438,   only  T.SU.S.A.    ntwban   364  1307, 

3841309,      3842711.      384.5434,      3894.5910,      3846310, 

384.7724.  and  384  9640. 

In  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
except  Categories  613,  631,  produced  or 
manufactured  in  Malaysia,  which  have  been 
exported  to  the  United  States  on  and  after 
January  1. 1985  and  extending  through 
December  31, 1985,  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  against  the 
levels  of  restraint  established  for  such  goods 
during  the  twelve-month  period  beginning  on 
January  1, 1985  and  extending  through 
December  31. 1985.  In  the  event  the  levels  of 
restraint  established  for  the  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
letter.  Textile  products  in  Categories  613  and 
631  which  have  been  exported  before  January 
1. 1986  shall  be  subject  to  this  directive. 

The  restraint  limits  se^  forth  above  are 
subject  to  adjustment  in^Tk^  future  according 
to  the  provisions  of  the  bilateral  agreement 
between  the  Governments  of  ihe  United 
States  and  Malaysia  which  prowde,  in  part, 
that:  (1)  specific  limits  or  sublimits  may  be 
exceeded  by  not  more  than  5  percVnt, 
provided  a  corresponding  reducfioiT\ 
equivalent  square  yards  is  made  in  ofte  or 
more  other  specific  limits  during  the  sarl^e 
agreement  yean  (2)  specific  limits  may  1 
adjusted  for  carryover  and  carry  forward  up 
to  11  percent  of  the  applicable  category/ 
limits;  and  (3)  administrative  arrangenjents  or 
adjustments  may  be  made  to  resolve    \ 
problems  arising  in  the  implementation\pf  the 
agreement.  Any  appropriate  adjustment* 
under  the  provisions  of  the  bilateral        \ 
agreement  referred  to  above  will  be  madib  to 
you  by  letter.  > 

A  description  of  the  textile  categories  |n 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 198^(47 
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FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924).  December 
14. 1983,  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397),  June  28, 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  tiie 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  533  (a)(1). 

Sincerely, 
Leonard  A.  Mobley, 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  85-30670  Filed  12-25-85;  8:45  am) 

BHiJNGCOOE  3510-OR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1986  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  ist. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1986  commodities  to  be  produced  by  and 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  January  29, 1986. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2),  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshop  for  the 
blind  or  other  severely  handicapped. 


it  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1986,  October  15. 1985  (50  FR  41809): 

Commodities 

Holder.  Binder  Label.  7510-00-272-3044 

(GSA  Regions  3, 4.  7  and  10  only) 
Coin  Bags: 

8105-00-NSH-0005 

8105-00-NSH-0006 

8105-00-NSH-0008 

8105-00-NSH-0009 

8105-00-NSH-OOlO 

8105-00-NSH-OOll 

8105-00-NSH-0012 

(Portion  of  Government  requirement 
not  on  Procurement  List) 

Services 

Commissary  Shelf  Stocking,  Naval  Air 

Station,  Pensacola.  Florida 
Commissary  Shelf  Stocking  and 

Custodial.  Redstone  Arsenal. 

Alabama 
Commissary  Shelf  Stocking  and 

Custodial,  Fort  Monroe,  Virginia 
Groimds  Maintenance,  DOT/Federal 

Aviation  Administration.  Airway 

Facilities  Sector.  ARTC  Center.  299 

Woolsey  Road,  Hampton,  Georgia 
C.W.  Fletcher. 
Exective  Director. 
{FR  Doc.  85-30652  Filed  12-28-«5;  8:45  am) 

MLUNQ  CODE  M20-33-N 


Procurement  List  1986  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1986  services  to  be 
provided  by  workshops  for  the  blind 
and  other  severely  handicapped. 
EFFECTIVE  DATE:  December  27, 1985. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  30  and  September  27, 1985.  the 
Committee  for  Purchase  htim  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (50  FR  35287  and  50 
FR  39160)  of  proposed  additions  to 
Procurement  List  1986,  October  15, 1985 
(50  FR  41809). 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 


below  are  suitable  for  procurement  hy 
the  Federal  Government  under  41  U&C 
46-48C,  85  Stat.  77  and  41  CFR  51-2i. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
ma|or  factors  considered  were: 

a.  the  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  Hie  actions  will  not  have  a  aerious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1986: 

Janitorial/Custodial  U.S.  Department  of 
Agriculture.  National  Finance  Center. 
NASA  Facility.  13800  Old  Gentilly 
Road.  Building  35a  New  Orleans. 
Louisiana 

Janitorial/Custodial,  Federal  Building. 
240  West  Third  Street.  Williamqrart. 
Pennsylvania 

C  W.  Flaiciier, 

Executive  Director. 

(FR  Doc  85-30651  Filed  12-2B-8S:  8:45  amj 

MLLMC  CODE  M2»-l>-a 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation; 
Information  Collection  Activities  Under 
0MB  Review 

AOENCY:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA).  ■ 

action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  currently  approved 
information  collection. 
AODNESS:  Send  comments  to  Franklin  S. 
Reeder,  FAR  Desk  Officer,  Room  3235, 
NEOB,  Washington.  DC  20503. 
FOR  FURTHER  IHTOWMATIOW  CONTACT: 

Linda  Klein,  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  202- 
523-516a  .      .    - 


f  Vd.  5*  N«.  2«»  /  Rirfay.  EXecember  27, 


/  Nis^ev 


.^ 


SUI 

a.  Purpose:  ConfractDr  mventDry 
scfaedbferfSF  T427  thnnigb  1439)' are 
fonns  picpaiUw  by  Guy  tn unient 
personnel  to  mrentOry  Coveniment 
property  held  by  contrat:tors.  The 
inventories  are  ns«f  t©  redratrrbute  and 
dispose  of  excess  govenmient  property 
aftereontrect  eompfetien. 

b.  Ann  uaf  reporting  barrfenrThe 
aniiuar  repepting  burden'  is  estiwiated  as 
folfews:  Respomlents  T2,50&:  responses 
per  respondent  4:  total  annual 
responses,  50l€0Bt  hours  per  response.  7r 
and  fotef  barden  hours,  50.009. 

Obtaining  copies^  of  propos&ls: 
RequesJers-  may  obtain  copies  front  the 
FARSecFsfariar  (VRS).  Room  4Q*T,  GS 
Building.  Washington.  DC  20405, 
tetephooe  2S2-5Z3-4755.  Please  cile 
ON4B  Contjrol  No.  9000-0015.  Cootf actor 
Inventory  Schednie  formsi. 

Daleck  Deceoibar  la.  1985. 
Margaret  A.  Willis, 
F.\R  Secretariat. 

I FR  E)oe.  85-3K34  Filfid  1 2-26-85:  8t4&  am| 
BIUJNG  CODE  M30^1-M 

DEPARTMENT  OF  DEFENSE  . 
Office  of  the  Secretary 
Department  of  Defense  Wage 

Pursuant  toithc  provisions  o£  section 
10  of  Pub.  L  92-463.  the  Federal 
Advisory  Committee  Act  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  keid  on  Tuesday, 
January  7, 1986cTBesdky ,.  Jbnuaiy  14, 
1986;  Tuesday.  January  21, 1986:  and 
Tuesday.  January  28,  M86;  at  lOrOOa.m. 
in  Room  1E801,  The  Pfeirtagon. 
Washington,  DC. 

The  Cammittee's<  pcimary 
respoQfiibiTity  fs  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Derense  (FoEce 
Management  and  Personnef)  concerning 
all  matters  involved  in  the  devdopment 
and  aathocizatian  of  wage  schedules  for 
federal  pee vaiCng.  sate  empfoyees 
pursuant  to  Pub.  L.  92.-39Z  At  this 
meeting,  the  Comoiittee  will  consider 
wage  suc^'ey  specifications,,  wagp-  survey 
data.  local  wage  survey  committee 
reports  and  recommcndiatioQS.  and  wage 
schedules  derived!  therefrom. 

Under  the  provision! of  section,  10{dl 
of  Pub.  L  92-463.  meetings  may  be 
closed  to  the  puWic  when  they  are 
"concerned  rrHh  niattters  listed-  nr  5 
U.S.C.  552b.~  Two  of  the  matters  sa 
listed  aw  ritote  "delated  sohiy  tothe 
internal  personnetnites  and  practices- of 
anageney**  f5U.S.C  SB2b.[c]{2)%  and 
those  involving  "trade  secrets  an^ 


commneiat  or  financial  infermafioQ 
oBftiiHorf-  frem  »  person  antf  privileged 
opconfidentieT  f5  U.S.C.  562b.(€){4)). 

Accordingly,  the  Deputy  Aasistajit 
Secretary  of  Defense  (Civilian.  Pecsonnel 
PoRcy  &  Requiremeot&J  hereby 
determines  that  alT  portions  of  the 
meeting  will  be  closed  la  the  pubfic 
because  the  matters  coosideied  ace 
related  to  the  intemaC rules  and 
practices  of  the  Departmenl  of  Defiense 
(5  U.S.C.  S52b.(c)(2]).  and  the  detailed, 
wage  data  considered  by  the  Committee 
during  its  meetings  have  been  abtained 
from. officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b.(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  da  ao  axe  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Cismmittee's  attention. 

Additional  information  concerning 
this  meeting' may  be  obtained  by  writing 
the  Chairman.  Department  of  Dtefense 
Wage  Committee.  Room  3D^4.  The 
Pentagon.  Washington.  DC  20301. 
Palriciia  H.  Means. 

OSD  Federal  Register  Liaison  Officec. 
Department  of  Defense. 
December  23. 1985. 
(FR  Doc.  85-30597  Filed  12-26-85;  8:45  am| 

BILUNG  COOE  3t10-01-M 

Defense  Seiaace  BdskI  Task  Force  oa 

Small  ICBMs;  Advisory  Committee 
Meetings 

SUMMARY:  The  Defense  Science  Board 
Task  Foree  on.  Small  ICKbfs  will  meet  in 
closed  session  oa  January  24. 1986  in  the 
Pentagon.  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board" is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientkftc  and  technical  matters  as 
they  affect  tha  pereeived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Taaif  Force  wilt  receive  classified 
briefmgs  on'FCBNfe^ 

In  accordance  wi^  section  lOfd)'  of 
the  Federal  Advisocy  Committee  Act. 
Pub.  L.  9fc-4ia.  as  amended  (5  U.S.C. 
Appi^  &  fi!9K)%  it:  has  been  detenniued 
that  tins  D^i  Panel  meeting,  coscema 
matters  listed  ia  5  U.S.C:  552b(k:)(l)l 
(198^;.  and  t^E  accordingly  this  meeting 
will  be  dJooed  ta  the  pnibliE. 

(  SntCia  Hi  nWMMs 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

December  2^  198&. 

[FR  Dae  8&-«8M  Filed  1i2-26-«S(  ai4&  amj 

BILLING  casa  3ai*«t-a 


Per  Dfem,  Travet  and  Transportation 
Allowaace  ConmitTee 

AOENCT:  Per  Diem.  Travel  and 

Transportation.  Alio  wance  Committee. 

DoD. 

action:  Pablication  of  Changes  in  Per 

Diem  Rates. 

SUMRMHWrThc  Per  Diem.  Travel  and 
Transportation  Allowance  Cemmfttee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Numbec  ISO.  This  bulletin  lists 
changes  in  per  diem  rales  prescribed  for 
U.S.  Goveroinent  employees  for  oQicial 
travel  in  Alaska.  Hawaii,  Puevta  Rico 
and  possessions  of  the  United  States. 
Bulletin  Number  130  is  being  puUSsbed 
in  the  Federal  Register  to-  assure  fhat 
travelers  are  paid  per  diem  at  the  most 
current  cates. 
EFFECTtvC  DATE:  January  1. 1986. 

SUPPLEMENTARY  INFORRATIOir  Thrs 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem. 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  CiviliaaPei  Diem 
Bulletins  by  mail  was  discontinued 
effective  June  1. 1979.  Per  Diem  Bulletins 
publfflhed  periodicadly  in  the  Fedlerat 
Register  now  constitute  the  only 
notification  of  change  in  per  diem  rates 
to  agencies  aad  establishments  oatside 
the  Department  of  Defense. 
The  text  of  the  BuHetm  follows: 

Civillaii  Personnel  Per  Diem  Bulletin 
Number  13a 

To.  the  Beads  of  the  Executive 
Departments  atrd  Esfablishmenlis 

Subject:  Table  of  Maximum  per  Diem 
Rates  in  Lieu  of  Subsistence  for 
United  States  Government  Civilian 
Officers  and  Employees  for  Official 
Travel  in  Afaska,  Ffewaii,  the 
Commonweallft  of  Puerto' Rico  and 
Possessions  of  the  United  Stistes 

1.  This  bulletin  is  issued  in 
accordance  with  R^temorandunr  for 
Heads  of  Exeeotrve  E)epaTtments  and 
Establishnients  from  tfwE^puty 
Secretary  of  Dfefense  cia^ted  17  August 
1966^  subject  Executive  Order  1-1294. 
August  4, 1.98&  "Delegating  Certain 
Authority  of  the  Ptesicheat  t»  Establish 
Maximum  Per  Diem  Rates  for 
Government  Civilian  Personnel  in 
Travel  Status"  in  which  this  Committee 
is  directed  to  exercise  the  authority  of 
the  President  ISUISC.  5702  Ca)f2Hf 
delega^etf  to  the  Secretary  of  Defense 
for  Alaafta.  Hawaii,  the  Commonwealth 
of  Puerto  Rico,  the  Canal  Zone  and 
possessions  of  the  Uhitterf  States.  When 
appropriate  and^  in  aceordenee  witb 
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regulations  issued  by  competent 
authority,  lesser  rates  may  be 
prescribed. 

2.  The  maximum  per  diem  rates 
shovsm  in  the  following  table  are 
continued  from  the  preceding  Bulletin 
Number  129  except  for  the  cases 
identified  by  asterisks  which  rates  are 
effective  on  the  date  of  this  Bulletin. 

3.  Each  Department  or  establishment 
subject  to  these  rates  shall  take 
appropriate  action  to  disseminate  the 
contents  of  this  Bulletin  to  the 
appropriate  headquarters  and  field 
agencies  affected  thereby. 

4.  The  maximum  per  diem  rates 
referred  to  in  this  Bulletin  are: 


Locality 


Ataska: 
AdaK  ' 


£Anaklu*uk  Pan.. 

£*  AnchOfSQQ 

£Ak|MUk „.... 


r'Brthal 

{CoMloot 

fCodege 

r'Cofdova 

C  OradhOTM 

£Oiilinghain _> 

rOutch  Haitior-Unalaika . 

X'Eielsof)  AFB 

£*EI(nendor1 „ _.„.... 

fFaiibanka 


£'FL  Rtcttardaon... 
r"Ft  Wa 

fJuneau 

r'Kaoai 

XKelciiikan.. 


fKodiak „. 

£*Kotzet)ue' 

f'MuipDy  Doma'. 

rNoatak 

CNome 

rNoorvk _.. 

iPetenburg 

fPomt  Hope _., 

CPoMit  Lay.. 


fPrudhoe  Bay. 

iSand  Point 

rSfwmya  AFB  " 

fStxmgnak _. 

fSitka-Mt.  Edgaconiba.. 

tSkagavay _ 

£' Spruce  Capa 

fSI.  Mafy'8 

fTanana 

f*V8ldez 

^*  ■  •     li  ii.i. 
cwairwngni  ........„».«»... 

fWrangeH 

fVatuital.. 

r-AR  Ottwr  Locaillaa>. 

XAmorican  Samoa '_.... 

{Guam  M.  I 

Hawaii: 

{Hawaii,  laland  ol 

lOahu 

XAil  Olher  tslandi 

AJohnslon  Atolt" 

XMKlway  Island*' . 

Puerto  Rico: 

Bayafnon: 

£12-16-5-15 

£^16—12-15 

Carotina: 

£12-16—5-15 

£5-16—12-15 


Faianlo  (Including  LuquHIo): 

£12-16—5-15 _ _.. 

£5-16-12-15 _ „ 

Ft  Buchanan  (Ind  GSA  Saivtoa 
Guaynabo): 

£12-16—5-15 _ _ 

£5-16—12-15 _.. 

£PoocB  (Ind  Ft  Allan  NCS>. - 


Canlar, 


Uaanjm 
ram 


$19 
£140 
£122 
X21S 
£144 
£124 
£122 
£105 
£113 
£145 
£114 
£105 
£105 
£122 
£105 
£122 
£105 
£109 
£119 
£113 
£110 
£126 
£105 
£126 
£136 
£126 
£113 
£160 
£179 
£131 
£103 
£30 
£126 
£113 
£113 
£110 
£100 
£136 
£136 
£165 
£113 
£100 
£91 
£81 
£91 

£63 
£94 

£85 
£23 
£13 


£132 

£105 


£132 
£105 


£132 
£105 


£132 

£105 
£99 


UcmUly 

Uu*num 
rate 

BooaavaH  Boada: 

£12-16-5-15 : 

£132 

£5-16-12-15. 

£105 

'SatMna  Seca: 

£12-16—6-15 

£132 

XS-16— 12-15 .- 

£l05 

San  Juan  (Including  San  Juan  Coaa*  GkMvd 

Un«»): 

£12-16-6- tS „ 

£132 

£6-16-12-16. „ 

£106 

£AII  other  LocaKiea 

£111 

Virgin  Island*  o(  U.S.: 

ri7-i— ^30  

£126 

£5-1-11-30 

£112 

£Walie  Wand '  _ _ _. 

£20 

£AII  Other  IxcaWie*... : _ 

CO 

'Convnercial  ladiities  are  not  available  Th«  per  diem  rate 
covers  ctiarges  lor  meal*  in  availal>le  facilities  plua  an 
addttranal  alkwanca  tor  inodenlal  axpanass  and  aii  be 
Inoaaaad  by  the  amount  paid  for  GovemmenI  quartan  by 
(he  iravolar.  For  Adak,  Alatha  whan  Govammanl  quartan 
are  nok  utitzed.  and  quartan  are  obtained  at  the  Simona 
Conatruclion,  Inc.  camp,  a  daNy  travel  per  diem  alowance  oi 
$71  50  is  prescribed  to  cover  me  cost  of  lodging,  meals  and 
incidental  expertses  at  ttns  lacMly. 

<On  any  day  wtwn  US  Governmem  or  contractor  quartan 
and  US  GovemmenI  or  contractor  messing  lacilitiea  are 
used,  a  per  dwm  rate  o(  $13  is  prescribed  to  cover  meats 
and  incKJerttal  expenses  at  Shemya  AFB  and  the  toHowing 
Air  Force  Stations  Cape  Lisbume,  Cape  I4ewer>ham,  Cape 
Romanzof.  Clear  Cold  Bay.  Fort  Vulion.  Galena.  Indian 
Mountain,  Kir>g  Salmon.  Kotzebue.  Murphy  Dome.  SpKr*- 
vohn,  Tatalina  arxt  Tm  Oty  This  rate  wiM  tw  increased  t!y  the 
amount  paid  tor  US  GovemmenI  or  contractor  quarters  artd 
by  $4  for  each  meal  procured  at  a  cximmercial  laoMy.  The 
rales  of  per  diem  prescribed  iierein  apply  from  0001  on  the 
day  after  arrival  through  24(X)  on  ttie  day  pnor  to  the  day  of 
departure. 

'Commercial  facilities  are  not  available  Only  Government- 
ourv^  and  contractor  operated  quarters  and  mess  are 
available  at  this  locality.  This  per  diem  rate  >s  ttie  amount 
necessary  to  defray  the  cost  of  kxtging,  meai«  and  incidental 
expenses. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

December  20, 1985. 

(FR  Doc.  85-30599  Filed  12-26-85;  8:45  am) 

BltUNa  CODE  3t10.«t-ll 

Department  of  the  Army 

Anny  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB),  TRADOC  Operations  Research 
Activity  Ad  Hoc  Subgroup. 

Dates  of  meeting:  Tuesday-Thursday.  21- 
23  January  1986. 

Times  of  meeting:  0630-1630  hours. 

Places:  TRADOC  Research  Element 
Monterey,  Monterey,  CA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  TRADOt  Operations  Research 
Activity  (TORA)  will  meet  for  briefings  by 
analysis  and  research  agencies.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C. 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S,C.,  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 


Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  a95-70««. 
SaUy  A  Wwner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  85-30608  Filed  12-26-e5: 8:45  am] 
MUJNGCOOE  37t«.«6-« 


Aimy  Science  Board;  Cloeed  Meetino 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  Thursday  &  Friday.  23-24 
January  1986. 

Times  of  Meeting:  0600-1700  hours. 

Places:  SRI  International.  Menlo  Paik,  CA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Ballistic  Missile  Defense  Follow- 
On  will  meet  to  discuss  Army  Free  Etectran 
Laser  Program  and  Active  Midtxnirse 
Discrimination.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  Section  552b(c) 
of  Title  5,'  U.S.C  specifically  subparagraph 
(1)  thereof,  and  Title  5,  U.S.C..  Appendix  1. 
subsection  10(d).  The  classified  and 
nonclassified  matters  to  be  discossed  are  to 
inextricably  interttvined  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer.  Sally  Warner,  may  be 
contacted  for  further  information  at  (202)  695- 
3039  or  695-7046. 
SaUy  A  Wamsr, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  85-30637  Filed  12-26-85:  8:45  ant] 

■IUJN6  COOe  3710-0i-« 


Defense  Contract  AucM  Agency 

Privacy  Act  of  1974;  Amendments  of 
Records  Systems 

aocncy:  Defense  Contract  Audit  Agency 
(DCA).  DOD. 

ACTION:  Notices  to  amended  records 

sytems. 

summary:  The  Defense  Contract  Audit 

Agency  is  giving  notice  of  the 
amendment  of  five  existing  systems  of 
records  subject  to  the  Fhivacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a).  The 
specific  changes  to  the  notices  being 
amended  are  set  forth  below  followed 
by  the  records  systems  notices,  as 
amended,  published  in  their  entirety. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  or 
before  January  27, 1986,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 

ADDRESS:  Send  any  comments  to  Mr. 
John  van  Santen,  Assistant  Director, 
Resoun:es,  Cameron  Station, 
Alexandria.  VA  22304-617a  Telephone: 
202/274-7308,  Autovon:  284-7308. 


BEST  COPY  AVAILABLE 


IPHi 


»i',^ 


m 


tmdmsaik  teprter  >  Val  5ft,  No.  2i»  j  FrkJay.  Bectmber  27.  tta&  f  tJaJdcea 


SUPPkEMEMT AaW  INrOBMAllON:  The 
Defease  Contiact  AinM  Agency  systems 
of  records  notices  subject  ttt  the  Privacy 
Act  o{  1974.  as  amendeti  (5  \J.SXL  552a) 
have  beeik  previously  piiftlisbgd  in  the 
Federal  Register  as  foFTows; 

FR  Doc.  85-10237  [50  FR  228841  May  29. 19B5 
FR  Doc.  85-29260  (SO  FR  50339)  December  10. 

Noncof  the  iaU*wmsfi«e  amended 
systems  of  records  are-  subiecf  to  an 
altered  system  report  as  required  by  5 
U.S.CL  55iaa(o). 
Patricia  U.  MiaiM, 

OSD  Federal  Register  Liaison  Officer, 
ifepcuiment  of  Defease. 

Dpcember  23. 1985. 
AMENDMENTS 
RDCAA  15Z2 

System  Name: 

Personat  Senmty  Dafe  RIcs  (50  FR 
2288CV.  May  29.  T9S5f. 

Chcwges: 

categuries  of  records  in  the  system: 

In  the  first  psragraph.  after  "requests" 
delple  "foraa  approval  or  disappcovat 
or*  and  siibstihiFe  "fnr.  and  approval  or 
disapproval  of, ". 

RDCCA  132.5 

System  Niame: 

Notification  of  Securilv  Determination 
(50  FR  22887.  May  29, 1985). 

Changes:. 

Retcievability: 

Delete  'Tile  series"  amd  substitote 
with  "origanizational  element" 

RDCAA  152.7 

System  Ntaner  ^ 

Clearance  Certification  (50  FR  22888. 
May  29;  WB&H 

Cha/iges: 
System  Location: 

In  the  Trrst  paragraph,  affer  'Tield 
Audi?  OfSr.es"  and;  "Field  Detachment." 
In  the  secoml  paragraph,  af^er  "Chiefs  of 
Personnef  add;  'Divisions,  DCAA 
Regiorral  Offices,". 

Categaries  of  Records  in  the  System: 

After  "Field  Andit  Offices"  add:  Held 
Defacftment." 

RDCAA  358J3 
System  Name: 

Grievance  &  Appeal  Files  ^FR 
22893.  May  29. 1985^ 


Changes:  I 

Delete  entry;  substitute: 
■ccsrds  ia  Cle.  fald»rt  " 


'Paper 


Saf^guasda: 

Deleteenfryr  snbstitTrter  '•Grievance 
files  are  under  the  control  ef  the 
personnel  eiik:fr  staff  ckifing  ^1^  hours. 
During  ■omJtrty  hours,  the  personnel 
office  amd/or  Gliagcahingt  is  kicked." 

RDCAA  3J1^ 
System  Nome: 

Locator  Records  (50  FR  22894.  May  29. 
1985). 

Changes:  | 

System  Location: 

Delete  entry;  substitute;  "Director  of 
Personrwl.  HQ,  DCAA  Cameron 
StatioH.  AiRJiaadria,  VA  22304-6178: 
Regional  OfCces,  whose  addresses  are 
in  the  D(oD  directory  rn  the  appendix  to 
DCAA's  sysleiBs  notices^  and  Field 
Aucfit  Offices,  whose  addresses  may  be 
obtained  from  their  cognizant  regional 
ofTtce. 

System  Manager(s)  and  Address: 

Delete  entr\':  substitute;  "Director  of 
Personnel.  HQ,  DCAA,  Cameron 
Station.  Alexandria,  VA  22304-6178; 
Personnel  Officers  in  regional  offices, 
whose  addresses  are  in  the  DoD 
directory  in  the  appendix  to  DCAA's 
systems  notices;  and  Managers  of  field 
audit  offices,  whose  addresses  may  be 
obtained  from  their  cognizant  regional 
office. 

RDCAA  152:3 


SYSTfWI 

Personnef  Security  Data  Files. 

SYSTEM  koccnon: 

Primary  System — Secnrrty  Officer, 
Defense  Contract  Audit  Agency 
(DCAA),  Headquarters  DCAA. 

Decentralized  Segments — Director  of 
Personnel,  DCAA;  DCAA  Regional 
Offices:  Chiefs  of  Personnel  Divisions 
and  Regional  Security  Officers  whose 
addressess  are  in  the  DoD  directory  in 
the  appendix  to  DCAA's  system  notices. 

CATEComes  or  inimviounls  covered  by  the 

SV*TEIIR 

All  applicants  foc  employment  with 
DCAA;  aB  DCAA  enpLoyees;  all 
military  personnel  assigned,,  detailed  or 
attached  to  DCAA;  all  persons  hired  on 
a  contractual  basis  by.  or  serving  in  an 
advisory  capacity  to  DCAA,  wiio  require 
access  to  classified  information. 


CATEOOAIIS  Uf-  NBCMMS  »  TMB  SI 

Section  Otw  contains  copies  of 
individual's  employment  applications, 
security-  investi^thre  qfaestnniBires, 
requests  ior,  andapprvrai  or 
disafipcaval  •(.  emergency  appotntmenl 
authority:  requests  for  iovesligation  or 
security  deanncc;  interim  and  fiaal 
securiiy  citatance  certificates. 

Section  Two  cootaias  son  record 
copies  of  iQTestigotioaa.  or  siiamries  or 
extracts  ef  the  tesalta-of  investigations, 
furnished  by  BvcatigBlivc  agencies, 
condueted  to  deteraune  suitability, 
eligibility  or  quaiificationa  for  Federal 
civilian  employment,  military  service,  or 
access  to  classified  ifliscmation. 

Section  Three  contains  summaries  or 
extracts  of  reports  of  investigation, 
internal  Agency  memoiandbms  and 
correspondence  furnishing  analysis  of 
results  of  investigations  in  so  far  as  their 
relationship  to  the  criteria  set  forth  in 
the  Executive  Osdec  10450,.  ia  Ar 
Fetteral  Personnel  Manual  and*  in 
Department  of  DefJense  and  DCAA 
Directives  and  Regulatitms;  comments 
and  recommendations  of  the  DCAA 
Central  Clearance  Creup'  to  the  Director, 
DCAA.  and  defermination  by  the 
Director;  DCAA. 

ikUTNOIirtV  FOWMAIHTeWWCt  OF  THE 
system: 

44  use  2904.  3102;  5  USC  7591  through 
7533;  Executive  Order  10450.  'Security 
Requirements  for  Government 
Employees,'  as  amended;  Executive 
Order  12356,  'National  Security 
Information'. 

Pun»osE(s):  < 

To  provide  a  basis  for  requestiiig 
appropriate  investigations;  to  permit 
determinations  on  employment  or 
retention:  to  authorize  anid  record  access 
to  classified  information. 

ROirriNE  OSES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEQORJES  OT 
USCRS  ANDXMePUIWOSCSOF  SUCH  USES: 

See  bGanket  routine  u&es  at  the 
beginning  of  this  component's  listing. 

POLICIES  AND  PRACTICES  TOR  STORING, 
RETRIEVING,.  ACCESSING.  RETAINUMv  AN» 
OMVOStNA  OF  RECOnO»  IN  THE  SYSTEM: 

STORAGE: 

Sections  One  and  Three — Paper 
records  iin  file  folders.  Section  Two — 
Paper  records  and  microfiche  in  file 
folders.  I 

RmnEVABitrrr 

Folders  are  filed  by  file  series  then  by 
organizaitional  element  (DCAA 
Headquarters  or  DCAA  field  activities) 
and  then  alphabetrcaHy  by  last  name  of 
individual  concerned 
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SAFIOUAROS: 

Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
cleared  and  trained  and  wfa»  requif* 
access  in  connection  with  their  official 
duties.  Records  are  stored  in  locked 
filing  cabibH^afternonnal  business 
hours. 


RETomaMMni 

Section  One  and  Three:  ltecofri» 
pertaining  to  Federal  employees, 
military  personnel,  and  persons 
furnishing  services  to  DCAA  on  a 
contract  basra  are-  d^trojed  upon 
sepaEstioR  of  employee*,  transfer  of 
milttary  personnel  from  DCAA.  and 
upon  termination  of  the  contracts  of 
contractor  personnel.  Records  pertafning 
to  applicanta  are  destroyed  if  an 
appointment  to  the  Agency  is  not  made. 

Seeurfty  OfRcer,  DCAA, 
Headquarters,  DCAA,  Cameron  Station, 
Alexandria.  VA  223eM-617». 


NOimCATION 


OUHC 


Information  may  be  obtained  from 
Records  Adrahiistrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178. 
Telephone:  Area  Code  202/274-7288. 

RECORD  Access  nKKSOURC: 

Requests  from  individuals  should  be 
addressed  to  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria.  VA 
22304-8178. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  catrent  address  and 
telephone  number  and  current  business 
address.  Visits  are  limited  to  those 
offices  (Iteadquaiters  and  &  regional 
offices)  listed  in  the  DoD  directory  in  the 
appendix  to  DCAA  systems  notices. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license  or  employing  offices' 
identification  card. 

CONTESnMS  MC—O  mocsouRcs.-^ 

The  Agency'^s  rules  for  contesting  , 
contents  and  appealing  initial 
determinations  may  be  obtained  from 
the  Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station.  Alexandria,  VA  22304-6178. 

RECORD  SOURCE  CATEGORIES: 

Headquarters,  DCAA:  Security  Officer 
and  Director  of  Personnel;  DCAA 
Regional  Offices:  Chiefs  of  Personnel 
Divisions.  Regional  Securiliy  OMieers, 
Chiefs  of  Eidd  Audit  Offices. 


SYSTEMS  ElfHI* 
RROVISWNS  Of  THE  ACT. 

None. 
ROCAA  XSZS 

SYSTEM  NAMK 

Notificafton  of  Steeimty 
Determinaitetn. 

SVSTSM  LOCAWOWC 

Primary  Systen — RtgiKial  SecoEFty 
Officer,  DCAA  Rcgioiial  OCEce;  Security 
Control  Officer,  DCAI. 

CATEOORIES  Of  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

DCAA  personnel  and  applicants  for 
DCAA  employment  on  wfa«ni  specific 
security  or  suitability  action  siustbe 
taken. 

CATEOORHS  OF  RECORS*  N» -me  SYSTEM: 

Records  may  contain  a  summary  of 
pertinent  security  or  suitability 
information;  the  results,  of  a^uiity 
determinations  approved  by  the 
Director,  DCAA;  and  directed  or 
recommended  actions  to  be  taken  at 
DCAA  Regional  Office.  Field  Audit 
Office  or  DCAI  level. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  use  290*.  3102;  5USC  7531  through 
7533;  Executive  Order  1045t>,  ."Security 
Requirements  for  Government 
Employees,"  as  amended,  and  Executive 
Order  12356.  "National  Security 
Information". 

PURPOSE(8) 

To  permit  required  actions  of  a 
suitability  of  security  nature  to  be  laken 
by  appropriate  DCAA  officials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  ANO  -THE  FURMISES  OF  SUCM  USES: 

See  blanket  routine  uses  at  the 
beginning  of  this  component's  listing. 

POUaES  AND  PRACTICES  FOK  STORINO, 
RETRIEVINQ,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OP  I 


STORAGE: 

Paper  records  in  ife  folders. 

RETRIEVAMUTV: 

Folders  are  filed  by  organizational 
element,  then  alphabetically ,by  name  of 
person  concerned. 

SAFEQUAROSC 

Records  are  accessible  only  to 
authorized  personnet  whO'  are  properly 
cleared  and  trained  and  wlio>  require 
access  in  connection  with  their  official 
duties.  Records  are  stored  in  locked 
filing  cabinets  after  normal  business 
hours. 


Destruction  is  directed 
each  caar  ■ 
security  or  snitaUBiy 

automaficsHy  upmt 
applicants  or  sepor, 
wfaicbeveris 


SYSTEM  MANAOEIl(S)  ANO  / 

Security  OfHcer,  Headquarters. 
DCAA,  Cdiiieiuii  Station.  Alexandria. 
VA  22304-6178. 

NOTIFtCATIOM.  PMaCCOMBE: 

Information  may  be  obtained  from: 
Records  Administrator.  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Atexandria,  VA  2230*-617a 
Telephone.  Area  C^ode  282/274-7288. 


Requests  from  indhrMoals  should  be 
addressed  to  Records  Administoslar. 
Defense  Contract  Audit  Agency, 
Cameron  StatioD,  Alexandria,  VA 
22304-8178. 

Written  requests  for  infarmation 
should  contain  tlie  fail  name  of  the 
individual,  current  address  and 
telephone  number  and  current  business 
address.  Visits  are  limited  to  those 
offices  (Headquarters  and  6  regional 
offices)  Ksted  in  the  DoD  directory  in  the 
appendix  to  DCAA  systems  notices. 

For  personal  visits,  the  ih(fividua> 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license  or  employing  offices' 
identification  catd. 


coirrESTiwe  REcewe  froceduwbi, 

The  Agency's  rules  for  contesting 
contents  and  appealTng  inftlal 
determinations  may  be  obtained  from 
the  Records  AdBunistnrtor.  Dcikasc 
Contract  Audit  Agency.  CanetB. 
Statioa.  Alexandria,  VA  223(M-6f7lL 

record  source  CATEOORIES: 

Results  of  investigatitws  received 
from  Federal  agencies  and 
recommendations  for  action  from 
appropriate  DCAA  Headquarters  staff 
elementSL 

PROVISIONS  OF  -THE  ACT 

None. 
RDCAA  152.7 
SYSTEM  NAME-  ~ 

Clearance  CertificatiiHi. 

'  SYSTEM  LOCATION: 

PnBiary  System — Itegional  Seenrity 
Officers,.  QCAA  Regional  Officesr 
Secisrily  Contra)  Officers.  DCAA  Field 
Au^  OCftccs,  FleU  Detadmient.  and 
DCAI.  whose  addresses  are  in  the  DoD 


■'''raBBlillB' 
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directory  in  the  appendix  to  DCAA's 
systems  notices. 

Decentralized  Segments — Security 
Ofllcer,  [)CAA.  and  Director  of 
Personnel,  Headquarters,  DCAA;  Chiefs 
of  Personnel  Divisions,  DCAA  Regional 
Offices,  whose  addresses  are  in  the  DoD 
directory  in  the  appendix  to  DCAA's 
systems  notices. 

CATEGOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  DCAA  personnel  who  require 
access  to  classified  information. 

CATEGORIES  Of  RECORDS  IN  TME  SYSTEM: 

Files  contain  interim  and  final 
security  clearance  certificates  attesting 
to  type  of  investigation  conducted  and 
degree  of  access  to  classified 
information  which  is  authorized  as  well 
as  at  the  Field  Audit  Offices,  Field 
Detachment,  and  DCAI,  copies  of 
security  acknowledgment  certificates 
and  special  access  briefing  statements 
executed  by  individuals  upon  being 
granted  security  clearances  or  access  to 
special  access  information. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  use  2904,  3102,  5  USC  7531  through 
7533:  Executive  Order  10450,  'Security 
Requirements  for  Government 
Employees.'  as  amended,  and  Executive 
Order  12356,  'National  Security 
Information'. 

f>URI>OSE(S): 

To  maintain  a  record  of  the  security 
clearance  status  of  all  DCAA  personnel 
as  well  as  certification  of  briefings  for 
access  to  classified  information  and 
special  access  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  DoD  contractors  to  furnish  notice 
of  security  clearance  and  access 
authorization  of  DCAA  employees.  See 
blanket  routine  uses  at  the  beginning  of 
this  component's  listing. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DfSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVAaiUTV: 

Filed  alphabetically  by  last  name  of 
individual  concerned  within  subject  file. 

SAFEGUARDS: 

Records  are  accessible  only  to  those 
authorized  personnel  required  to  act 
upon  a  request  for  access  to  classified 
defense  information.  Records  are  stored 
in  locked  filing  cabinets  after  normal 


business  hours  and  stored  in  locked 
rooms  or  buildings. 

RETENTION  AND  DiSMMAL: 

Files  pertaining  to  Federal  employees, 
military  personnel,  and  persons 
furnishing  services  to  bCAA  on  a 
contract  basis  are  destroyed  upon 
separation  or  transfer  of  employee  or 
military  personnel  and  upon  termination 
of  contractor  personnel.  Files  of 
individuals  transferring  within  DCAA 
are  transferred  to  security  control  office 
of  gaining  element  for  maintenance. 

SYSTEM  HANAQER(S)  AND  ADDRESS: 

Security  Officer,  DCAA, 
Headquarters,  DCAA,  Cameron  Station, 
Alexandira,  VA  22304-6178. 

Regional  Security  Officers  in  DCAA 
Regional  Offices  whose  addresses  are  in 
the  DoD  directory  in  the  appendix  to 
DCAA's  systems  notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from: 
Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178, 
Telephone:  Area  Code  202/274-7288. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  Records  Administrator, 
Defense  Contract  Audit  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6178. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number  and  current  business 
address.  Visits  are  limited  to  those 
office  (Headquarters  and  6  regional 
offices)  listed  in  the  DoD  directory  in  the 
appendix  to  DCAA  systems  notices. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  may  be  obtained  from 
the  Records  Administrator,  Defense 
Contract  Audit  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6178. 

RECORD  SOURCE  CATEGORIES: 

Security  Officer,  DCAA;  Regional 
Security  Officers,  DCAA  Regional 
Offices  and  Security  Control  Officers  of 
DCAA  Field  Audit  Offices  and  DCAI. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


RDCAA  358.3 

i 

SYSTEM  name:  I 

Grievance  &  Appeal  Files. 

SYSTEM  LOCATION: 

Grievant's  servicing  personnel  office 
in  Headquarters  or  in  the  regional 
offices  whose  addresses  are  in  the  DoD 
directory  in  the  appendix  to  DCAA's 
systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THt 
SYSTEM: 

Employees  or  former  employees  who 
have  filed  formal  grievances  that  may 
be  adjudicated  under  either  Chapter  58, 
DCAA  Personnel  Manual  or  a 
negotiated  grievance  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  written  grievance;  assignment  of 
examiner;  or  selection  of  an  arbitrator  or 
referee;  statements  of  witnesses:  written 
summary  of  interviews;  written 
summary  of  group  meetings;  transcript 
of  hearing  if  one  held;  correspondence 
relating  to  the  grievance  and  conduct  of 
the  inquiry;  exhibits  evidence; 
transmittal;  memorandums  and  letters; 
decision.  S 

I 

AUTHORfTY  FOR  MAINTCNMICE  OF  THE 
SYSTEM: 

5  USC  301: 10  USC  133;  44  USC  2901; 
Part  771,  Civil  Service  Regulations. 

PURPOSE(S): 

To  record  the  grievance,  the  nature 
and  scope  of  inquiry  into  the  matter 
being  grieved,  and  the  treatment 
accorded  the  matter  by  management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  arbitrators,  referees,  or  other  third 
party  hearing  officers  selected  by 
management  and/or  the  parties  to  the 
grievance  to  serve  as  factfinders  or 
deciders  of  the  matter  grieved.  See 
blanker  routine  uses  at  the  begiiming  of 
this  component's  listing. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disp08ino  of  records  in  the  system: 

storage: 
Paper  records  in  file  folders. 

RETRIEVABILmr: 

Grievance  files  are  filed  by  subject 
matter,  contract  clause,  or  by  name 
alphabetically. 

SAFEGUARDS:  ^ 

Grievance  files  are  under  the  control 
of  the  personnel  office  staff  during  duty 
hours.  During  nonduty  hours,  the 
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persoonel  ofiTice  and^'or  filing> cabinet  is 
lacked. 

RETCNnoN  mnr  osposai^ 

Review  annually;  dsstro};,  entire  filel 
year  after  the  grievance  has  been 
decided  or  after  the  transfer  or 
separation  of  the  employee,  whichever 
is  shorter. 

SYSTEM  MANAaER(S][  AND  AOOSESS: 

Each  servicing'  peraoonel  officer  in 
Headquarters  or  the  Regions  whose 
addresses  are  in1he  DoD  directory  in 
the  appendix  to  DCAA's  systems 
notices. 

NOTIFICirnOM  MMCUMtMC: 

Requests  for  information  should  be 
made  to  the  region  in  which  the 
grievance  originated. 

Written  requests  should  contain 
individuars.full  name,  current  address, 
telephone  number  and  office  of 
assignment.  Individuals  may  visit  the 
personnel  office  of  the  region  in  which 
the  grievance  was  filed.  For  personal 
visit».  individual  mn»f  furnish  positive 
identifiea^icni. 

Information  will  be  at  the  Personnel 
Office  of  the  Region  in  which  the 
grievance  originated  or  HQ,  DCAA. 

RECORD  ACCESS  PROCEDURES: 

Individuals  may  obtain  information  on 
access  to  records  by  communicating  in 
writing  or  personally  with  the 
SYSMANAGER  or  Personnel  Officer  of 
the  region  of  record. 

CONTESTING  RECORD  PROCEDURES: 

The  Agency's  rules  for  access  to 
records  and  for  contesting  contents  and 
appenling  initial' determinatnon^  by  the 
individual  concerned  may  be  obtained 
from  the  Records  Administrator. 
Defense  Contract  Audit  Agency. 
Camerofi  Station,  Alexandria,  VA 
22304-6178. 

RECORD  SOURCE  CATEGORIES: 

Grievant; 

Witnesses; 

Exhibits  fwnisfted-  in  evidence  by 
grievant  and  witaesses; 

Grievance  examinee  and  pecson» 
interviiewedby  ths  grievmce  examiner; 

Deciding  official'  arbitrator,  referee,  or 
other  third  party  factfinder  or  decider. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT:  ;  . 

None.  '"■ 

RDCCA  3713 

SYSTCMNilMC 

Locator  Records. 


SYSTEM  LOCATION: 

Director  of  Personnel.  HQ.  DCAA, 
Cameron  Station.  Alexandria,  VA 
22304-6178r  Regional- Offices,  whose 
addresses  are  in  the  DoD'director  in  the 
appendix  to  DCAA's  system  notices: 
and  ("ield  Audit  Offices,  whose 
addresses  may  be  obtained  from  their 
cognizant  regional  office. 

CATEGORIES  OF  INDIVHBMAkS-COMCWa  T  THE 

AH  civiliaii  emplojrees  of  DCAA. 

CATEGMMES  OF  RECORDa  M  THE  SVSTCMt 

Employee's  name,  office  room 
number,  office'  teiisphoiie  munber.  office 
symbol,  hnaoe  address>  home  telephone 
number,  date  prepaj«d.  spouse's  name. 

AUTHOfUTV  FOR  MAIMTCMANCC  OF  THt 
SYSTEM: 

5  use  301: 10  use  133;  44  use  2901. 
et  seq, 

PURPOSE(S): 

To  provide  a  ready  reference  te 
employee  home  addreaa  and  telephone 
number  for  business^  protocol  and  social 
purposes. 

ROUTIME  USES  OF  RECORD  MAINTAINED  IN  THE 
SYSTEM,  INCLUOWia  CATEOOWIES  OF  USERS 
AND  TMg  PUMP  BBES  OF  SWCW  USEST 

See  blanket  routine  uses  at  the 
begimring  of  this  component's  listing. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMT 

STOfTAOEr 

3x5  card,  stored  in  index  cand  box. 

RrmwvABHJTv: 

Filed  by  name- 


SAI 

Under  control  of  office  staff  during 
duty  hours.  Building- and/or  office 
locked  and/or  guarded  during' nonduty 
hours. 

RETENTION  AND  OISPOSAL: 

Retained  until  separation  of  employee, 
then  destroyed. 


SYSTEM  IMNAaBR(8)  ANB  I 

Director  of  Personnel,  HQ,  DCAA. 
Cameron  Statien.  Alexandria,  ¥A 
22304-6178;:  Personnel  Officer*  in 
regional  officBs,  whose  addressee  are  in 
the  DoD'  directory  in  the  a^endioc  to 
DCAA's, systems  nntiees;.  and  Managers 
of  field  audit  of^es,  whose  addresses 
may  be  obtaiosd  fraai!  tMc  co^izant 
regional  office- 

NOTIFICATION  PROCIOUIIE^ 

lafosraation  may  be  obtsinedi  fronr  the 
SYSMAIiAGER. 


MirHten  requests. tor  iiift—il1«ii  iiwiiil 
include  individual's  futf-iwaM.  iiiiiit 
address,  telephoos  nurabef  and  office  of 
asaignmenX 

individuakraay  visit  the  Office  of  the 
SYSMA.NAGER. 

Eor  pers«inei  visit,  indtridual  must 
furnish  positive  identification. 

A  personal  or  written  cequesf  tn  the    ' 
SYSMANAGER 

CONTESTING  RECORD  PROCEDIMMS 

The  Agency's  rales  fior  contesting 
contents  and  appealing^  initial 
determinations  may  be  obtained  kam 
the  Records  Administrator.  Defense 
Contract  Audit  Agency.  Cameron 
Station.  Alexandria.  VA  223Q4-817a 

Employee. 

SYSTEMS  EXEMFrEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
|FR  Qoc.  86~30GBa  Fded  12-25-85;  ft46  aai| 

BILUNG  CODE  3S10.0MS 


Department  of  th»  N>vy 

Prhracy  Act  of  t974;  Amended 
Systems  of  necfjFok 

agency:  DepartincDt  of  the  Navy,  DeD. 

ACnONT  Notice  of  amendments  to 
systems  of  resords. 

SUMMAIUR  The  Def  artment  of  the  Navy 
■  proposes  iS9  amend-  nine  systems  of 
records  in  its  in^fenfory  of  systems  of 
records  subieet  to  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  The 
specific  changes  to  the  notices  being 
amended  are  set  forth  below  followed 
by  the  particular  notice  as  amended. 

DATes:  The  proposed  action  will  be 
effective  witi^ont  fwther  notice  on  or 
before  Jannary  217. 1986.  unless 
comments  are  receiverf  which  wonid 
result  in  a  contrary  determination. 

ADDRESS:  Send  any  comments  ta  tbe 
systems'  manager  identified  in.  the 
particular  system  notice. 


FO»RMTMB»ll 

Mrs.  Gwendolyn  R.  Aiilian;  Ptiva^  Act 
Coordinator,  Office  of  the  Chief  of 
Naval  Operations  (Op-QBBS^ 
Department  of  the  Navy,  The  Pentagon. 
Washington,  DC  20350-2000,  Telephone: 
202/694-2004,.  AulDvan.'  224-aM4. 

Department  of  tbe  Navy  systems  notices 
for  records  systems  subject  ta  Hie 
Privacy  Act  of  1974  {5  U.S.C.  RZafPtab. 
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L  93-579  were  published  in  the  Federal 
Register  as  follows: 

FR  Doc  85-10237  (50  FR  22735)  May  29, 1985 
FR  Doc  85-16564  (50  FR  28442)  |uly  12. 1985 
FR  Doc  85-20719  (50  FR  35290)  August  30, 

1985 
FR  Doc.  6S-21577  (50  FR  36914)  September  la 

1985 

The  proposed  amendments  are  not 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o]  which  requires  the 
submission  of  an  altered  system  report. 
Palrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
December  23, 1985. 

N0535a-1 

System  name: 

Navy  Personnel  Rehabilitation 
Support  System  (50  FR  36914)  September 
10, 1985. 

Changes: 

System  location: 

In  lines  12  and  13,  delete  the  phrase: 
"*  *  *  Navy  Corrections 
Centers,  •  •  *" 

Categories  of  records  in  the  system: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Copies  of  interview 
appraisals,  progress  reports, 
psychosocial  histories,  counselor 
observations  and  impressions  of  client's 
behavior  and  rehabilitation  progress, 
copies  of  medical  consultation  and 
laboratory  procedures  performed, 
results  of  biochemical  urinalysis  for 
alcohol/drug  abuse,  and  personnel, 
service,  biographical  and  educational 
data." 

Purpose(s): 

Delete  the  entire  entry  and  substitute 
with  the  following:  "To  identify  alcohol 
and  drug  abusers  and  either  restore  such 
persons  to  effective  duty  or  identify 
rehabilitation  failures  for  separation 
from  Government  service.  Information  is 
used  to  treat,  diagnose,  counsel  and 
rehabilitate  individuals  in  the  drug  or 
alcohol  abuse  programs.  For  counselors 
and  counselor  candidates  to  use  in  the 
screening  and  evaluation  of  candidates 
for  counselor  school  and  the  continuing 
evaluation  of  counselors  during  the 
course  of  their  duties." 

Notification  Procedures: 

In  lines  9  through  12,  delete  the 
sentence:  "(Those  inquiring  about 
records  at  Confinement  Centers  must 
have  their  signatures  notarized,  if  not 
confined  at  ^e  time  of  the  request)." 


NO5350-1  I  .      , 

•YSTCM  NAMe 

Navy  Personnel  Rehabilitation 
Support  System. 


SYSTEM  LOCATMN: 

Primary  system — Naval  Military 
Personnel  Command,  Navy  Department, 
Washington,  DC  20370; 

Decentralized  segments — Navy  Drug 
Rehabilitation  Centers,  Navy  Alcohol 
and  Drug  Information  System  Processing 
Office.  Navy  Alcohol  Rehabilitation 
Centers,  Naval  Regional  Medical 
Centers.  Navy  Counseling  and 
Assistance  Centers,  Navy  Alcohol 
Rehabilitation  Drydocks,  Naval  Health 
Research  Centers,  and  local  activities  to 
which  an  individual  is  assigned  (see 
Directory  of  Department  of  the  Navy 
Mailing  Addresses). 


CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  interview  appraisals, 
progress  reports,  psychosocial  histories, 
counselor  observations  and  impressions 
of  client's  behavior  and  rehabilitation 
progress,  copies  of  medical  consultation 
and  laboratory  procedures  performed, 
results  of  biochemical  urinanalysis  for 
alchohol/drug  abuse,  and  personnel, 
service,  biographical  and  educational 
data. 


PURPOSE(S): 

To  identify  alchohol  and  drug  abusers 
and  either  restore  such  personms  to 
effective  duty  or  identify  rehabilitation 
failures  for  separation  form  Government 
service.  Information  is  used  to  treat, 
diagnose,  counsel  and  rehabilitate 
individuals  in  the  drug  or  alcohol  abuse 
programs.  For  counselors  and  counselor 
candidates  to  use  in  the  screening  and 
evaluation  of  candidates  for  counselor 
school  and  the  continuing  evaluation  of 
counselors  during  the  course  of  their 
duties." 


NOTIFICATION  PflOCEDURES: 

Written  requests  should  be  addressed 
to  activity  to  which  the  individual 
received  treatment  or  to  the 
Commander.  Naval  Military  Personnel 
Command.  Navy  Annex,  Washington, 
DC  20370.  Requests  must  contain  full 
name,  social  security  number,  military 
status,  address  and  signature  of 
requester.  The  individaul  may  visit  the 
Commander.  Naval  Military  Personnel 
Command.  Arlington  Annex  (FOB-2)  for 
assistance  with  records  located  in  the 
Naval  Military  Personnel  Command;  the 
individual  may  also  visit  local  activities 


BEST  COPY  AVAILABLE 


concerned  (See  Directory  of  Department 
of  the  Navy  mailing  addresses).  Proof  of 
identification  will  consist  of  military  ID 
card  for  persons  having  them  or  other 
picture-bearing  identification. 


NO5810-2  i 

System  name: 

Military  Justice  Correspondence  File 
(50  FR  22811)  May  29. 1985. 

Changes:  ^ 

System  Manager(s)  and  Address: 

In  line  2,  delete  the  phrase:  "*  *  *(Civil 
Law)*  *  *"  and  substitute  with:  "  *  * 
•(Military  Uw)*  *  *" 

N05810-2*  i 

t 

SYSTEM  NAME: 

Military  Justice  Correspondence  File. 

•        *        «        *        • 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General.  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria. 
VA  22332.  i 

N05813-3 

System  name: 

General  Courts-Martial  Records  of 
Trial  (50  FR  22813)  May  29, 1985. 

Changes:  ^. 

System  manager(s)  and  address: 

In  line  2,  delete  the  phrase:  "*  *  * 
(Civil  Law)  *  *  *"  and  substitute  with: 
"*  *  *  (Military  Uw)  *  *  *" 


N05S13-3 


< 
> 


SYSTEM  NAME:  %. 

General  Courts-Martial  Records  of 
Trial. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332. 


N05814-1 

System  name: 


l 
i. 


Summary  courts-martial  and  non-bad 
conduct  discharge  courts-martial — Navy 
and  Marine  Corps  (50  FR  22814)  May  29. 
1985. 

■■        I     : 
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Changes: 

System  manager(s)  and  address: 

In  line  2.  delete  the  phrase:  "*  *  * 
(Civil  Law)  *  *  *"  and  substitute  with: 
(Military  Law) 

At  the  end  of  the  entry,  add  the 
following  phrase:  "*  *  *  and 
appropriate  officers  having  supervisory 
authority  over  naval  activities." 

N05814-1 

SVSTEM  NAME: 

Summary  courts-martial  and  non-bad 
conduct  discharge  courts-martial — Navy 
and  Marine  Corps. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332  and  appropriate  officers 
having  supervisory  authority  over  naval 
activities. 


N05815-1 

System  name: 

Special  courts-martial  resulting  in  bad 
conduct  discharges  or  concerning 
commissioned  officers  (50  FR  22815) 
May  29, 1985. 

Changes: 

System  manager(s)  and  address: 

In  line  2,  delete  the  phrase: 
••  •  *  *  (Civil  Law)  •  *  *  "  and 
substitute  with:  "  *  ♦  *  (Military 

Law  *   *   *  " 

N05815-1 

System  name: 

Special  courts-martial  resulting  in  bad 
conduct  discharges  or  concerning 
commissioned  officers. 


Changes: 

System  managerfs}  and  address: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria. 
VA  22332. 

«  *  *  *  * 

N05817-1 

System  name: 

Courts-Martial  Statistics  (50  FR  22815) 
May  29. 1985. 


Changes: 

System  managerfs)  and  address: 

In  line  2.  delete  the  phrase: 

*****  (Civil  Law) and 

substitute  with:  "  *  *  *  (Military 
Law) 

N05817-1 

System  name: 
Courts-Martial  Statistics. 

*  *  •  *  « 

Changes: 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria. 
VA  22332. 

N05819-1 

System  name: 

Article  96  Petitions  (50  FR  22816)  May 
29, 1985. 

Changes: 

System  manager(s)  and  address: 

In  Une  2,  delete  the  phrase: 

"  *  *  *  (Civil  Law) and 

substitute  with:  "  *  *  *  (Military 
Law)  •  *  •  •• 

N05819-1 

SYSTEM  NAME: 

Article  69  Petitions. 

*         *         *         «         * 

Changes: 

System  manager(s)  and  address: 

Assistant  Judge  Advocate  General 
(Military  Law),  Office  of  the  Judge 
Advocate  General.  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332. 

***** 

N05819-2 

System  name: 

Article  73  Petitions  for  New  Trial  (50 
FR  22817)  May  29, 1985. 

Changes: 

System  manager(s)  and  address: 

In  line  2,  delete  the  phrase: 
••  *  *  *  (Civil  Law)  *  ■>  •  "  and 
substitute  with:  '•  *  *  *  (MiHtary 
Law)  '   •  •  " 

N05819-2 

SYSTEM  NAME: 

Article  73  Petitions  for  New  Trial. 


Changes: 

System  managerfs)  and  address: 

Assistant  Judge  Advocate  General 
(Military  Law).  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Navy,  200  Stovall  Street,  Alexandria, 
VA  22332. 

***** 

N12950^ 

System  name: 

Navy  Civilian  Personnel  Data  System 
(NCPDS)  (50  FR  22866)  May  29, 1985. 

Changes: 

System  location: 

In  line  4,  after  the  phrase:  ••  *  •  * 
Personnel  Command  (NCPC),  *  *  *  add 
the  phrase:  "   *  *  *  Naval  Military 
Personnel  Command  (N'MPC) 

At  the  end  of  the  entry,  add  the 
following:  "Included  in  this  notice  are 
those  records  duplicated  for 
retrievability  at  a  site  closer  to  where 
the  employee  works  (e.g.,  in  an 
administrative  office  or  a  supervisors 
work  area)." 

Categories  of  individuals  covered  by  the 
system: 

Delete  the  entire  entry  and  substitute 
with  the  following:  **Department  of  the 
Navy  civilian  employees  paid  from 
appropriated  and  nonappropriated 
funds,  and  foreign  national  direct  and 
indirect  hire  employees." 

Categories  of  records  in  the  system: 

In  line  8,  after  the  word  "basis",  add 
the  following  phrase:  "  *  *  *  or  other 
compensation  and  allowances  •  ♦  *  ". 

In  line  19,  delete  the  word  "and '.  and 
change  the  word  "reason"  to  "reasons". 

In  line  21,  after  the  word  employee 
add  the  phrase:  "  *  *  *  and  case  files 
pertaining  to  EEO,  MSPB.  labor  and 
employee  relations,  and  incentive 
awards." 

In  line  22,  after  the  word  "the"  delete 
the  remainder  of  the  entry  and 
substitute  with  the  following:  ••  •  *  • 
NCPDS  subsystems:  the  Navy 
Automated  Civilian  Manpower 
Information  System  (NACMIS).  the 
Training  Information  Management 
System  (TIMS),  the  Personnel 
Automated  Data  System  (PADS),  the 
Computerized  Employee  Management 
Program  Administration  and  Research 
(CEMPAR).  the  OP-14/NCPC  Customer 
Support  Centers,  the  Executive 
Personnel  Management  Information 
System  (EPMIS)  and  the  NCPDS  base 
level  and  Headquarters  systems." 


"I  f  f  1 1 
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A  uthority  for  maintenance  of  the 
system: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "5  USC  301;  5  USC 
4118;  Executive  Order  9397;  5  USC  2951; 
Executive  Order  10450;  42  USC  2000e,  5 
USC  3135.  5  USC  4301  et  seq.,  5  USC 
4501  et  seq..  5  USC  4705  and  Subparts  D. 
E,  F  and  G  of  Title  5,  USC.  and  29  CFR 
Part  1613  et  seq." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In   paragraph   6,    delete    the 
phrase:  "  •  *  *  card  punch  recording  '  * 
*  "  and  substitute  with:  "  *  *  * 
automated  processing  *•*•♦.- 

Delete  paragraph  7  in  its  entirety,  and 
substitute  with  the  following:  "To  a  duly 
appointed  hearing  examiner  or 
arbitrator  in  connection  with  a 
grievance." 

Add  a  new  paragraph  11  as  follows: 
"To  representatives  of  the  Federal  Labor 
Relations  Authority."  In  the  existing 
paragraph  11.  add  the  following  phrase 
at  the  end  of  the  entry:  ••  *  *  *  and  its 
subsystems."  Change  existing  paragraph 
11  to  paragraph  13. 

Add  a  new  paragraph  12  as  follows: 
"To  representatives  of  the  Merit 
Systems  Protection  Board." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Re  trie  vability: 

In  line  1.  after  the  phrase  "  *  '  * 
SSN  *  *  •  "  add  the  following  phrase:  "  * 
'  *  or  similar  substitute  if  there  is  no 
SSN  •  *  *  ".  At  the  end  of  the  entry, 
delete  the  sentence:  "Manual  records 
are  retrieved  by  name." 

SYSTEM  NAME: 

Navy  Civilian  l>ersonnel  Data  System 
(NCPDS). 

SYSTEM  location: 

Chief  of  Naval  Operations  (Codes  14 
and  16).  Department  of  the  Navy  and 
Designated  Contractors;  Navy  Civilian 
Personnel  Command  (NCPC).  Naval 
Military  Personnel  Command  (NMPC). 
NCPC  Field  Divisions;  operating  civilian 
personnel  officers  and  Navy  commands 
and  management  offices;  and  the  Navy 
Regional  Data  Automation  Center 
(NARDAC)  and  its  designated 
contractors.  The  addresses  of  the 
activities  are  furnished  in  the 
Department  of  the  Navy  Directory 
published  in  the  Federal  Register, 
included  in  this  notice  are  those  records 
duplicated  for  retrievability  at  a  site 
closer  to  where  the  employee  works 


(e.g..  in  an  administrative  office  or  a 
superxisor's  work  area). 

CATEOOmCS  or  HMMVIOUALS  OOVCNEO  SV  THE 
SYSTEM: 

Department  of  the  Navy  civilian 
employees  paid  from  appropriated  and 
nonappropriated  funds,  and  foreign 
national  direct  and  indirect  hire 
employees.        '  | 

CATEOOfllES  OF  RECOADS  IN  THE  SYSTEM: 

The  system  comprises  automated  and 
non-automated  records  describing  and 
identifying  the  employee  (e.g.,  name, 
social  security  account  number,  sex, 
birth  date,  minority  designator, 
citizenship,  physical  handicap  code);  the 
position  occupied  and  the  employee's 
qualincations;  salary  and  salary  basis; 
or  other  compensation  and  allowances; 
employee's  status  in  relation  to  the 
position  occupied  and  the  organization 
to  which  assigned;  tickler  dates  for 
impending  changes  in  status:  education 
and  training  records;  previous  military 
status;  functional  code;  previous 
employment  record;  performance 
appraisal  and  other  data  needed  for 
screening  and  selection  of  an  employee: 
referral  records:  professional  licenses 
and  publications;  reasons  for  position 
change  or  other  action  affecting  the 
employee:  and  case  files  pertaining  to 
EEO.  MSPB.  labor  and  employee 
relations,  and  incentive  awards.  The 
records  are  those  found  in  the  NCPDS 
subsystems:  the  Navy  Automated 
Civilian  Manpower  Information  System 
(NACMIS).  the  Training  Information 
Management  System  (TIMS),  the 
Personnel  Automated  Data  System 
(PADS),  the  Computerized  Employee 
Management  Program  Administration 
and  Research  (CEMPAR).  the  OP-14/ 
NCPC  Customer  Support  Centers,  the 
Executive  Personnel  Management 
Information  System  (EPMIS)  and  the 
NCPDS  base  level  and  Headquarters 
systems. 

AUTHonmr  for  maintenance  of  the 
system: 

5  USC  301:  5  USC  4118;  Executive 
Order  9397;  5  USC  2951;  ExecuUve  Order 
10450;  42  USC  2000e.  5  USC  3135.  5  USC 
4301  et  seq..  5  USC  4501  et  seq..  5  USC 
4705  and  Subparts  D.  E,  F  And  G  of  Title 
5.  USC.  and  29  CFR  Part  1613  et  seq. 


ROUTINE  USES  OF  RECORDS  MAIHTAMED  IN 
THE  SYSTEM,  INCLUOtNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  The  Comptroller  General  or  any  of 
his  authorized  representatives,  in  the 
course  of  the  performance  of  duties  of 
the  General  Accounting  Office 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives 


in  connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
Justice  or  carried  out  as  a  legal 
representative  of  Executive  Branch 
agencies. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  to  the  screening 
and  selection  of  candidates  for  vacant 
positions. 

To  representatives  of  the  United 
States  Department  of  Labor  on  matters 
relating  to  the  inspection,  survey,  audit 
or  evaluation  of  the  Navy's  apprentice 
training  programs  or  on  other  such 
matters  under  the  jurisdiction  of  the 
Labor  Department. 

To  representatives  of  the  Veterans 
Administration  on  matters  relating  to 
the  inspection,  survey,  audit  or 
evaluation  of  the  Navy's  apprentice  and 
on-the-job  training  program. 

To  contractors  or  their  employees  for 
the  purpose  of  automated  processing  of 
data  from  employee  personnel  actions 
and  training  documents,  or  data 
collection  forms  and  other  documents. 

To  a  duly  appointed  hearing  examiner 
or  arbitrator  in  connection  with  a 
grievance. 

To  an  appointed  complaints  examiner 
for  the  purpose  of  conducting  a  hearing 
in  connection  with  an  employee's  formal 
Equal  Employment  Opportunity  (EEO) 
complaint. 

To  ofHcials  and  employees  of  schools 
and  other  institutions  engaged  to 
provide  training. 

To  labor  organizatioris  recognized 
under  5  USC  Chapter -71  when  relevant 
and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 

To  representatives  of  the  Federal 
Labor  Relations  Authority. 

To  representatives  of  the  Merit 
Systems  Protection  Board. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  also  apply  to 
this  system  and  its  subsystems. 

POUCIES  AMD  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSINQ,  RETAIWIWa  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

RETRIEVABIUTY: 

Information  is  retrieved  by  SSN,  or 
other  similar  substitute  if  there  is  no 
SSN.  position  number,  name,  or  by 
specific  employee  characteristics  such 
as  date  of  birth,  grade,  occupation, 


hi  tS^\  BWHirWIIHIft n/IJ 


Federal  Register  /  Vol.  50,  No.  249  /  Friday,  December  27,  1985  /  Notices 


53001 


employing  organization,  tickler  dates; 

academic  specialty  level. 

*        •        *        *        • 

|FR  Doc.  86-30596  Filed  12-26-86;  8:45  am| 

BILLING  CODE  3*10-01-M 


DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Eduction 
State  Student  Incentive  Grant  Program 

agency:  Department  of  Education. 

ACTION:  Notice  of  closing  date  for 
receipt  of  State  applications  for  fiscal 
year  1986. 

The  Secretary  gives  notice  of  the 
closing  date  for  receipt  of  State 
"  applications  for  Fiscal  Year  1986  funds 
under  the  State  Student  Incentive  Grant 
(SSID)  Program.  This  program,  through 
matching  formula  grants  to  States  for 
student  awards,  provides  a  nationwide 
delivery  system  of  grants  for  students 
with  substantial  financial  need. 

A  State  that  desires  to  receive  SSIG 
funds  for  any  fiscal  year  must  have  an 
agreement  with  the  Secretary  as 
provided  for  under  the  authorizing  law, 
and  must  submit  an  application  through 
the  State  agency  that  administers  its 
program  of  student  grants. 

The  Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  Puerto  Rico, 
American  Samoa,  Guam,  the  Northern 
Marina  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Virgin 
Islands,  provided  they  have  executed 
the  required  agreement. 

Authority  for  this  program  is 
contained  in  sections  415A  through  415B 
of  the  Higher  Education  Act  of  1965,  as 
amended.  (20  U.S.C.  1070c-1070-3) 

Closing  Date  for  Transmittal  of 
Applications 

Applications  for  Fiscal  Year  1986 
SSIG  funds  must  be  mailed  or  hand- 
delivered  by  JanuarY  31, 1986. 

Applications  Delivered  by  Mail 

Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  400  Maryland  Avenue.  SW., 
Washington,  DC  20202  and  marked  for 
the  attention  of  Dr.  Neil  C.  Nelson, 
Chief,  State  Student  Incentive  Grant 
Program,  Room  4026.  ROB  #3.  The 
Department  of  Education  requires  proof 
of  maihng.  Proof  of  mailing  consists  of 
one  of  the  following:  (1)  A  legible  mail 
receipt  with  the  date  of  mailing  stamped 
by  the  U.S.  Postal  Service;  (2)  a  legible 
dated  U.S.  Postal  Servcie  postmark;  or 


(3)  any  other  proof  of  mailing  acceptable 
to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2]  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  State 
Agencies  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  State  Agencies  should 
check  with  their  local  post  offices.  The 
Department  of  Education  encourages 
State  Agencies  to  use  registered  or  at 
least  first-class  mail. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
Eduction,  Office  of  Student  Financial 
Assistance,  7th  and  D  Streets,  SW., 
Room  4026,  GSA  Regional  Office 
Building  #3,  Washington,  DC.  Hand- 
delivered  applications  will  be  accepted 
between  8:00  a.m.  and  4:30  p.m.  daily 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information 

The  Secretary  requires  an  annual 
submission  of  an  application  for  receipt 
of  SSIG  funds.  In  preparing  an 
application,  each  State  Agency  should 
be  guided  by  the  table  of  allotments 
provided  in  the  application  package. 

Basic  State  allotments,  to  the  extent 
needed  by  the  States,  are  determined  by 
formula  and  are  not  subject  to 
negotiations.  The  States  may  also 
request  a  share  of  reallotments,  in 
addition  to  their  basic  allotments, 
contingent  upon  the  availability  of  such 
funds  from  allotments  to  any  States 
unable  to  use  all  their  basic  allotments. 
In  FY  1985,  all  50  States,  the  District  of 
Columbia.  Puerto  Rico,  the  Virgin 
Islands,  Guam,  and  the  Trust  Territory 
of  the  Republic  Islands  participated  in 
the  SSIG  assistance  delivery  network. 

Application  Forms  and  Information 

The  required  application  form  for 
receiving  SSIG  funds  will  be  mailed  to 
officials  of  appropriate  State  Agencies 
at  least  30  days  before  the  closing  date. 
This  form  contains  the  basic  allotment 
tables  with  the  amount  computed  for 
individual  States  under  the  SSIG 
Program  authorization,  as  well  as 
instructions  for  requesting  Federal 
funds.  The  amounts  available  to  State 
Agencies  are  limited  to  the  statutory 
allotment  formula  and  the  level  of 
appropriations  for  the  program. 


Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
program  regulations  cited  in  this  notice 
and  the  instructions  provided  in  the 
application  package.  However,  the 
application  package  is  only  intended  to 
aid  applicants  in  applying  for 
assistance.  Nothing  in  the  application 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  these  imposed 
under  the  statute  and  regulations.  The 
Secretary  strongly  urges  that  applicants 
not  submit  information  that  is  not 
required. 

Applicable  Regulations 

The  following  regulations  are 
applicable  to  the  SSIG  Program: 

(1]  The  State  Student  Incentive  Grant 
Program  regulations  (34  CFR  Part  692). 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  76 
(State-Administrated  Programs),  Part  77 
(Definitions),  and  Part  78  (Education 
Appeal  Board). 

(3)  The  Federal-State  Relationship 
Agreements  regulations  (34  CFR  Part 
604). 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  contact  Dr.  Neil 
C.  Nelson,  Chief,  State  Student  Incentive 
Grant  Program,  Office  of  Student 
Financial  Assistance,  U.S.  Department 
of  Eduction,  Washington,  DC  20202: 
telephone  (202)  472-4265. 

(20  U.S.C.  1070C-1070-2)  * 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069.  State  Student  Incentive  CranI 
F>rogram) 

Dated:  December  20, 1985. 
C.  Ronald  Kimberling, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  85-30641  Filed  12-26-85:  8:45  am) 

BILLING  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

National  Petroleum  Council;  U.S. 
Refinery  Capability  Task  Group;  Date 
Change  for  Meeting 

The  date  of  the  December  17, 1985, 
tenth  meeting  of  the  U.S.  Refinery 
Capability  Task  Group  has  been 
changed.  The  meeting  will  now  be  held 
on  Tuesday,  January  7, 1986.  starting  at 
8:30  a.m.,  in  the  Lubbock  Room  of  the 
Houston  Airport  Marriott  Hotel,  18700 
Kennedy  Boulevard,  Houston,  Texas. 
Notice  of  this  meeting  first  appeared  in 
50  FR  50658.  Wednesday,  December  11, 
1985  (FR  Doc.  85-29342). 
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Issued  at  Washington,  D.C  December  18. 
1985. 

DooaidLBaiMr. 

Acting  Assistant  Secretary  for  FossiJ  Energy. 
|FR  Doc  85-30576  Filed  12-28-85:  8:45  am| 

BMJJMBGOK  ttStW-m 


Economic  Regulatory  Administratton 

IDocfcat  Ntt.  ERA-C«E-«6-21  OfP  Case  No. 
50076-9142-20,  21-22) 

Acceptance  of  Petition  for  Exemption 
and  AvaHabiitty  of  Certification  by 
Municipal  Light  and  Poiwer 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice. 

summary:  On  December  6. 1965, 
Municipal  Light  and  Power.  Anchorage, 
Alaska,  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  requesting  a  permanent  reliability 
of  service  exemption  for  a  combined 
cycle  electric  powerplant  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8302  et  seq.)  ("FUA"  or  "the 
Act").  The  prop(»ed  combustion  gas 
turbine  facility  will  be  known  as  the 
George  M.  Sullivan  Powerplant  Units  11 
and  12  (hereafter  referred  to  as  Sullivan 
11  and/or  Sullivan  12j  and  will  be 
physically  located  within  the  boundries 
of  the  existing  George  M.  Sullivan  Plant 
No.  2  facility.  An  exemption  is  required 
for  each  unit.  Title  II  of  the  FUA 
prohibits  both  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  any  new  powerplant  facility.  Final 
rules  setting  forth  criteria  and 
procedures  for  petitioning  for 
exemptions  from  the  prohibitions  of 
Title  II  of  FUA  are  found  in  10  CFR  Parts 
500,  501,  and  503.  Final  rules  governing 
the  reliability  of  service  exemption  were 
revised  on  June  25. 1982  (47  FR  29209, 
July  6, 1982)  and  are  found  at  10  CFR 
503.40. 

Sullivan  11  and  Sullivan  12  as 
proposed,  will  be  constructed  in  phases 
starting  in  the  Spring  of  1997.  Each 
thermal  unit  will,  when  construction  is 
complete,  operate  in  a  combined  cycle 
with  a  heat  recovery  steam  unit  as  a 
base  load  integrated  system.  The 
combustion  gas  turbine  at  Sullivan  11 
and  also  at  Sullivan  12  will  each  be 
nameplate  rated  at  80  MW  (the  two 
units  total  160  MW).  with  the  steam  unit 
rated  at  65  MW.  The  base  load 
integrated  system,  when  constructioa  is 
complete,  will  meet  forecast  electrical 
demand  for  the  Winter  of  1999-2000  and 
beyond.  S  503.40  states  that  section 
212(f)  of  the  Act  provides  for  a 


permanent  exemptitxi  necessary  to 
maintain  reliability  of  service,  in 
additian.  section  317  of  Pub.  L  97-394 
(U.S.C.  8322)  reads  as  follows: 

In  the  case  of  any  new  electric  power  plant 
located  in  Alaska  for  which  a  petition  is 
accepted  after  the  date  of  enactment  of  this 
Act  but  before  Deceml>er  31. 1985.  pursuant 
to  section  212(f)  of  the  fHrwerplant  and 
Industrial  Fuel  Use  Act  of  1978,  to  use  natural 
gas  (as  that  term  is  defined  in  such  act),  as  a 
primary  energy  source  in  such  power  plant 
the  petitioner  shall  be  deemed  to  have  made 
the  demonstrations  required  by  clauses  (1) 
and  (2)  of  such  section  and  such  exemption, 
subject  to  the  other  applicable  provisions  of 
such  Act.  shall  l>e  granted  by  the  Secretary  of 
Energy.  Nothing  in  this  section  shall  apply  to 
any  new  electric  power  plant  using  natural 
gas  produced  from  the  Prudhoe  Bay  unit  of 
Alaska. 

Natural  gas  for  Sullivan  11  and 
Sullivan  12  will  be  produced  from 
various  gas  fields  (Beaver  Creek,  Kenai 
and  Beluga)  located  in  the  upper  Cook 
Inlet  area  of  Southcentral  Alaska.  This 
gas  is.  or  will  he  delivered  to  the  George 
M.  Sullivan  Powerplant  via  existing 
facilities  or  facilities  currently  under 
construction.  Gas  supplies  are  expected 
to  be  sufficient  to  service  both  proposed 
units  in  all  modes  of  operation.  Finally, 
Sullivan  11  and  Sullivan  12  will  not  use 
any  gas  produced  from  the  Prudhoe  Bay 
Unit  of  Alaska.  Accordingly,  the 
proposed  Sullivan  11  and  Sullivan  12 
facility  is,  when  complef^l^ith  the  heat 
recovery  boiler  and  turbine,  a  combined 
cycle  electric  powerplant  in  accordance 
with  the  definition  of  "electric 
powerplant"  contained  in  10  CFR  500.2. 

A  review  of  the  petition  is  provided  in 
the  SUPPLEMENTARY  INFORMATION 
section  below. 

As  provided  for  in  sections  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33.  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing.  The  public  file 
containing  a  copy  of  this  Notice  of 
Acceptance  and  Availability  of 
Certification,  as  well  as  other 
documents  and  supporting  materials  on 
this  proceeding,  is  available  upon 
request  through  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW.,  Room  lE- 
iga  Washington.  DC  20585.  from  9:00 
a.m.  to  4:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  bearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 


statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 

DATES:  Written  comments  are  due  on  or 
before  February  10.  19B6l  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES,  Fifteen  copies  of  written 
comments  or  a  request  for  a  pubUc 
hearing  shall  be  submitted  to:  Case 
Control  lioit.  Office  of  Fuels  Programs, 
Room  GA-045,  Forrestal  Building,  1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585. 

Docket  No.  ERA-C&E-86-21  should  be 
printed  on  the  outside  of  the  evelope 
and  the  documentation  contained 
therein. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  G.  Blackmore,  Coal  &  Electricity 

Division,  Office  of  Fuels  Programs. 

Economic  Regulatory  Administration. 

1000  Independence  Avenue.  SW., 

Room  CA-045,  Washington.  DC  20585. 

Telephone:  (202)  252-1774 
Seven  E.  Ferguson.  Esq..  Office  of 

General  Counsel,  Department  of 

Energy.  Forrestal  Building.  Room  6A- 

113, 1000  Independence  Avenue,  SW.. 

Washinton.  DC  20585.  Telephone: 

(202)  252-6947 
SUPyiEMENTARY  WWORMATIOW: 
Municipal  Light  and  Power  is  owned 
and  operated  by  the  Municipality  of 
Anchorage,  Alaska,  and  has  been  in 
existence  since  1932.  Approximately 
31,000  customers  are  served,  wholly 
within  the  Municipality  of  Anchorage. 
Because  Municipal  Lig^t  and  Power,  as 
with  other  Alaskan  electric  utilities,  is  a 
small  isolated  system  without  the 
security  of  a  regional  or  naticHial  grid, 
and  more  importantly,  because  of  the 
length  and  severity  ofWVlaskan  winters, 
the  need  for  system  reliability  is 
absolutely  essential.  Current  generation 
capacity  is  313  MW,  including  the 
purchase  of  16  MW  from  the  Ekiutna 
Hydroelectric  project  administered  by 
the  Alaska  Power  Administration.  The 
George  M.  Sullivan  Powerplant  is 
located  5.5  miles  east  of  the  downtown 
area  of  Anchorage  on  Municipal 
property  shared  with  the  Anchorage 
Municipal  Water  Treatment  facility. 

The  proposed  Sullivan  11  and  Sullivan 
12  units  will  be  constructed  at  Plant  No. 
2  in  phases.  Construction  will  begin  in 
the  Spring  of  1997  of  Sullivan  11; 
Sullivan  12  construction  Mall  begin  in  the 
Spring  of  1996.  The  complete  plant 
addition  is  t.irgeted  to  be  on  line  by  the 
Winter  of  1999-2000. 

Section  212(0  of  the  Act  and  10  CFR 
503.40  provide  for  a  permanent 
exemption  from  the  prohibitions  of  Title 
II  of  FUA  for  powerplant  necessary  to 
maintain  reiiabtlity  of  service.  In 
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accordance  with  the  requirementB  of 
i  S03.40(a),  Municipal  light  and  Power 
has  certified  to  ERA  that: 

1.  Petitioner  is  not  able  to  construct  an 
alternate  fuel  Tired  unit  in  time  to 
prevent  an  impairment  of  reliability  of 
service; 

2.  Despite  diligent  good  faith  e^orts. 
the  petitioner  is  not  able  to  make  the 
demonstration  necessary  to  obtain  a 
permanent  exemption  for  lack  of 
alternate  fuel  supply,  site  limitations, 
environmental  requirements,  or  State 
and  local  requirements; 

3.  No  alternate  power  supply  exists, 
as  required  under  §  503.8:  and 

4.  Use  of  mixtures  is  not  feasible,  as 
required  under  S  503.9. 

Impairment  of  Municipal  Light  and 
Power's  reliability  of  service  was 
calculated  as  measured  by  the  loss  of 
load  probability  techniques,  as  required 
under  the  provisions  of  §  503.40(b). 

In  accordance  with  the  evidentiary 
requirements  of  503.40(c)  (and  in 
addition  to  the  certiHcations  discussed 
above). 

Municipal  Light  and  Power  has 
included  as  part  of  its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above; 

2.  Duly  executed  certifications 
required;  and 

3.  An  environmental  impact  analysis, 
as  required  under  10  CFR  §  503.13. 

In  processing  this  exemption  request 
for  Sullivan  11  and  exemption  request 
for  Sullivan  12,  ERA  will  comply  with 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA);  the  Council  on  Environmental 
Quality's  implementing  regulations.  40 
CFR  Part  1500  et  seq:  and  DOEs 
guidelines  implementing  those 
regulations,  published  at  45  FR  20694. 
March  28, 1980. 

NEPA  compliance  may  involve  the 
preparation  of  (1)  an  Environmental 
Impact  Statement  (EIS):  (2)  an 
Environmental  Assessment;  or  (3)  a 
memorandum  to  the  file  fmding  that  the 
grant  of  the  requested  exemption  would 
not  be  considered  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  environment.  If  an  EIS  is 
determined  to  be  required,  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
ERA'S  NEPA  compliance  has  been 
completed. 

The  acceptance  of  the  petition  by  ERA 
does  not  constitute  a  determination  that 
Municipal  Light  and  Power  is  entitled  to 
the  exemptions  requested  for  Sullivan  11 
and  Sullivan  12.  That  determination  will 
be  based  on  the  entire  record  of  this 
proceeding,  including  any  comments 


received  during  the  public  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  DC  on  December  19. 
198S. 
Robert  L.  Daviss, 

Director.  Office  of  Fuels  Programs,  Economic 

Regulatory  Administration. 

(FR  Doc.  85-30577  Filed  12-26-85;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  CP8S-221-000,  t  al.) 

El  Paao  Natural  Gas  Co^  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natiiral  Company 

(Docket  No.  CP86-221-0001 
December  17, 1985. 

Take  notice  that  on  December  5, 1985, 
El  Paso  Natural  Gas  Company  (El  Paso], 
Post  Office  Box  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP8&-221-000 
a  request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
install  and  operate  a  meter  station  in 
Hidalgo  County,  New  Mexico,  in  order 
to  permit  the  direct  sale  and  delivery  of 
natural  gas  to  Phelps  Dodge  Corporation 
(Phelps  Dodge)  under  the  certificate 
issued  in  Docket  No.  CP82-435-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

El  Paso  explains  that  Phelps  Dodge, 
an  existing  customer  of  El  Paso,  requests 
natural  gas  service  for  its  Hidalgo 
Smelter  facility  in  Hidalgo  County.  New 
Mexico.  It  is  stated  that  the  Hidalgo 
Smelter  is  a  copper  smelting  facility 
consuming  residual  oil,  propane,  diesel 
oil,  electrical  power  and  coal,  which 
provides  Phelps  Dodge  with  a  more  fuel 
efficient  and  economic  smelting  process. 
El  Paso,  therefore,  proposes  to  install  a 
2%-inch  tap  and  valve  assembly  and 
dual  4V4-inch  standard  orifice-type 
meters  at  a  point  on  El  Paso's  existing 
12%-inch  El  Paso-Doiiglas  line  and  12%- 
inch  El  Paso-Douglas  loop  line  in 
Hidalgo  County.  New  Mexico,  in  order 
to  serve  the  Hidalgo  Smelter  facility. 
The  estimated  cost  of  the  Hidalog 
Smelter  Meter  Station  is  $85.66a 

It  is  stated  that  Phelps  Dodge 
estimates  the  annual  and  maximum 
peak  day  dehveries  required  to  serve  its 
Hidalgo  Smelter  during  the  full  third 
year  of  service  would  be  1,890,000  Mcf 
per  year  and  6.500  Mcf  per  day. 
respectively.  It  is  further  stated  that  the 


requested  quantities  of  natural  gaa 
would  be  utilized  by  Phelps  Dodge  to 
displace  partially  certain  fossil  fuels 
presently  utilized  in  its  copper 
operations  at  the  Hidalgo  Smelter. 

Comment  dote.-'^anuary  31. 1986.  in 
accordance  widi  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  K  N  Energy.  Inc. 

(Docket  No.  CPB6-219-000| 
December  17, 198S. 

Take  notice  that  on  December  3. 1985. 
K  N  Energy.  Ina  (K  N],  P.O.  Box  15265, 
Lakewood.  Colorado  80215.  filed  in 
Docket  No.  CP86-219-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  construct 
and  operate  three  sales  taps  for  the 
delivery  of  gas  to  domestic  end-users  in 
Ellis  and  Cheyenne  Counties,  Kansas, 
and  Platte  County,  Nebraska,  under  the 
certificate  issued  in  Docket  Nos.  CP8^ 
140-000.  CP83-140-001.  and  CP83-140- 
002  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

K  N  states  that  the  proposed  sales 
would  not  be  prohibited  by  any  of  its 
existing  tariffs,  and  that  the  additional 
taps  would  have  no  significant  impact 
on  K  N's  peak  day  and  annual 
deliveries. 

Comment  date: January  31. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP86-213-O0OI 
December  17. 1985. 

Take  notice  that  on  November  25, 
1985,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642. 
Houston.  Texas  77001,  filed  in  Docket 
No.  CP8&-213-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the  • 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  construct  and  operate  an 
additional  sales  point  for  the  use  of 
Central  Illinois  Pubhc  Service  Company 
(CIPSCO)  imder  the  certificate  issued  in 
Docket  No.  CP83-83  pursuant  to  section 
7  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  construct 
facilities  to  allow  the  addition  of  a  new 
delivery  point  at  Pleasant  Hill.  Illinois  to 
CIPSCO.  It  is  stated  that  the  Pleasant 
Hill  Station  has  an  existing  4-inch  meter 
run.  It  is  further  stated  that  CIPSCO 
would  require  up  to  10.000  Mcf  of  gas 
per  day  at  400  lbs  delivery  pressure  at 
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the  Pleasant  Hill  Station  and  that 
CIPSCO  has  over  the  past  few  winters 
experienced  severe  pressure  problems 
because  of  an  increase  in  customers  in 
the  Pleasant  Hill  area.  Panhandle 
therefore  proposes  to  construct  a  second 
4-inch  meter  run  to  alleviate  the 
pressure  problems.  Panhandle  states 
that  at  the  Pleasant  Hill  delivery  point 
North  Illinois  Gas  Company,  also  an 
existing  customer,  would  further 
transport  the  gas  on  behalf  of  CIPSCO 
for  delivery  into  the  CIPSCO  system. 
Panhandle  further  states  that  there 
would  be  no  change  in  total  volumes 
delivered  to  CIPSCO.  The  estimated  cost 
of  the  meter  run  is  $82,000  which  would 
be  financed  with  funds  on  hand, 
borrowings  under  revolving  credit 
arrangements  or  short-term  Hnancing.  it 
is  explained. 

Comment  date:  January  31, 1986,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Panhandle  Eastern  Kpe  Line 
Company 

(Docket  No.  CP86-222-000| 
December  la  1985. 

Take  notice  that  on  December  5, 1985, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP86- 
222-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  certain  high  priority  end-users, 
and  for  permission  and  approval  to 
abandon  such  services  on  June  30, 1986, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  requests  authority  to 
implement  certain  transportation 
agreements  among  Panhandle,  its  local 
distribution  companies  (LDC)  and 
certain  high  priority  end-users  with 
various  execution  dates.  It  is  indicated 
that  the  transportation  authorization 
requested  is  under  the  same  terms  as 
previously  authorized  by  the 
Commission  pursuant  to  S  157.209  of  the 
Commission's  Regulations.  The 
following  table  lists  the  end-user  and 
L£)C'8  involved  and  the  transportation 
quantity  requested. 
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It  is  explained  that  the  transportation 
rate  is  based  on  Panhandle's  currently 
effective  Rate  Schedule  OST.  Panhandle 
also  requests  authority  to  add  point  of 
receipt  and  delivery  subject  to  certain 
reporting  requirements,  and  authority  to 
construct  new  points  of  receipt  subject 
to  the  annual  reporting  requirements  for 
construction  activity  pursuant  to  its 
blanket  certificate  in  Docket  No.  CP83- 
83-000. 

Comment  date:  January  8, 1986,  in 
accordance  with  standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc. 

[Docket  No.  CP86-178-0001 
December  18, 1985. 

Take  notice  that  on  November  1, 1985, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco,  Inc.  (Tennessee). 
P.O.  Box  2511,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP86-178-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Tenngasco  Corporation,  acting 
as  agent  for  C.F.  Industries,  Inc.,  and  for 
permission  and  approval  to  abandon  the 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  proposes  to  transport  gas 
for  Tenngasco  pursuant  to  a  gas 
transportation  agreement  (agreement) 
between  Tennessee  and  tenngasco 
Corporation,  as  agent  for  C.F.  Industries, 
Inc.,  dated  October  30, 1985.  Tennessee 
states  that  it  has  agreed  to  receive  up  to 
12,000  Mcf  of  natural  gas  per  day  on  an 
interruptible  basis  for  the  account  of 
Tenngasco  from  the  various  points  of 
receipt.  It  is  stated  that  Tennessee 
would,  in  turn,  deliver  a  thermally 
equivalent  quantity  of  gas,  less  volumes 
for  Tennessee's  fuel  and  uses,  gas  lost 
and  unaccounted  for  and  plant  volume 
reduction  (PVR)  due  to  processing,  to 
Tenngasco  at  various  points  of  delivery. 

Tennessee  states  that  it  would  charge 
a  rate  for  this  transportation  service, 
based  upon  Rate  Schedule  IT,  of  its 
PERC  Gas  Tariff,  Sheet  No.  22.  The  rates 
for  transportation  of  PVR,  if  any,  would 
also  be  based  on  Tennessee's  Rate 


Schedule  IT.  it  is  stated.  In  addition,  the 
rates  for  transportation  of  liquids,  if  any. 
would  be  established  pursuant  to  the 
provisions  of  the  Agreement,  it  is 
asserted. 

It  is  indicated  that  the  term  of  the 
agreement  expires  December  31, 1988. 
Tennessee  requests  abandonment 
authorzation,  to  be  effective  11:59  p.m. 
CST,  December  31, 1988.  at  which  time 
transportation  service  rendered  by 
Tennessee  pursuant  to  the  agreement 
would  terminate. 

It  is  claimed  that  the  proposed 
transportation  service  would  be  in  the 
public  interest  because  it  would  assist 
C.  F.  Industires,  Inc.,  in  obtaining  gas 
supplies  at  market-clearing  prices, 
enabling  it  to  maintain  its  business 
operations  on  a  profitable  basis. 

Comment  date:  January  8. 1985.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP84-379-015J 
December  18, 1985. 

Take  notice  that  on  December  9. 1985, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP84-379-015  a 
petition  to  amend  the  order  issued  May 
31. 1984.  in  Docket  No.  CP84-379-000,  as 
amended,  pursuant  to  Section  7  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
extension  of  the  term  of  its  currently 
effective  Discount  Rate  Schedule  (DRS) 
from  its  current  expiration  date  of 
December  31, 1985  to  December  31, 1986, 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  and  open  to 
public  inspection. 

United  indicates  that  on  May  31, 1984, 
the  Commission  initially  approved  the 
DRS  for  a  term  beginning  June  1, 1984 
and  ending  December  31, 1984.  It  is 
stated  that  the  success  of  and  continuing 
need  for  the  DRS  prompted  United  to 
file  for  an  extension  of  the  DRS  through 
December  31, 1985.  and  that  the 
Commission  approved  this  extension 
along  with  other  changes  on  December 
21, 1984. 

In  summary,  United  states  that  the 
DRS  provides  for  all  of  United's  present 
jurisdictional  customers  a  discount  rate 
for  gas  purchased  from  United  above  a 
certain  volume  (the  threshold  volume).  It 
is  indicated  that  there  are  no  restrictions 
on  the  use  to  which  the  purchased  gas 
would  be  put.  For  customers  under  DG 
and  G  rate  schedules,  the  threshold 
volume  would  equal  the  volume 
purchased  during  the  corresponding 
month  of  1983,  it  is  hidicated.  It  is 
further  stated  that  for  any  rate  schedule 
DG  or  G  customer  for  which  United  has 
contracted  to  supply  a  stated  percentage 


(less  than  100  percent]  of  specified 
requirements  of  the  customer,  the 
threshold  volume  would  equal  such 
customer's  specified  requirements  for 
each  month  in  1983  multiplied  by  the 
percentage  stipulated  to  be  supplied  by 
United.  It  is  stated  that  the  discount  rate 
would  apply  to  those  volumes  in  excess 
of  the  threshold  volume  and  for  certain 
other  volumes  that  each  rate  schedule  D 
or  DC  customer  may  designate  (discount 
volumes).  United  explains  that 
designated  volumes  are  those  that  the 
customer  may  obtain  even  if  the 
threshold  volume  is  not  met.  United 
states  that  DC  and  G  rate  schedule 
customer  may  affirm  by  afRdavft  that 
the  volumes  could  not  be  sold  if 
purchased  from  United  without  the 
discount  rate.  These  volumes  would 
receive  the  discount  rate  whether  or  not 
the  customer  reaches  the  threshold 
volume,  it  is  indicated. 

It  is  stated  that  for  customers  under 
the  PL-N  rate  schedule,  the  threshold 
volume  would  equal  each  custoraers's 
minimum  bill  volume  as  formerly  set  out 
on  Sheet  No.  22  of  United's  tariff 
computed  in  accordance  with  the 
minimum  bill  provisions  of  the  PL-N 
rate  schedule  in  effect  as  of  March  1, 
1984.  It  is  indicated  that  although  the 
minumum  bill  volume  is  an  annual 
volume,  pipeline  customers  which  either 
have  purchased,  or  expect  to  purchase, 
the  minimum  bill  volume  would 
designate  as  purchases  under  this  rate 
schedule  each  month  a  portion  of  the 
gas  to  be  purchased  in  that  month. 
United  states  that  for  all  months  except 
December  1985,  PL-N  customers  would 
have  to  designate  the  amount  of  DRS 
gas  for  any  month  before  the  first 
working  day  of  that  month.  For 
December  1985,  PL-N  customers  would 
designate  discount  volumes  by  January 
1. 1986,  it  is  stated. 

The  DRS  rate  would  be  determined 
monthly  and  it  would  be  no  higher  than 
$3.09  per  Mcf  and  no  lower  than  the 
acuta!  weighted  average  cost  of  gas  for 
the  month  in  which  gas  would  be 
delivered  plus  the  variable  costs 
incurred  in  providing  the  service  plus 
the  Gas  Research  Institute  surcharge,  if 
applicable.  To  implement  any  change  in 
the  monthly  rate.  United  states  that  it 
would  file  an  abbreviated  Section  4 
application  at  least  five  days  before  the 
beginning  of  the  fnonth  and  so  notify  its 
jurisdictional  customers. 

Comment  date:  January  6, 1985,  in 
accordance  with  first  subparagraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 


7.  Mid  Louisiana  Gas  Company 

(Docket  No.  CP88-21 4-000) 
December  18, 1985. 

Take  notice  that  on  November  26. 
1985,  Mid  Louisiana  Gas  Company 
(Applicant),  300  Poydras  Street.  New 
Orleans,  Louisiana  70130,  filed  in  Docket 
Na  CP86-214-000  an  application,  as 
supplemented  December  6. 19B5, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  §  284.221  of  die 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  transportation  of 
natural  gas  on  behalf  of  others,  all  as 
more  fiilly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  it  would  comply 
with  the  conditions  set  forth  in  Subpart 
A  of  Part  284  of  the  Commission's 
Regulations. 

Applicant  further  states  that  the 
interim  rate  it  would  charge  would  be  its 
Rate  Schedule  T-1  tariff  rate,  currently 
16.58  cents  per  Mcf  plus  3  percent  fuel 
use  and  loss.  Applicant  further  states 
that  it  would  file  to  restructure  its  rates 
prior  to  June  1, 1986. 

Comment  date:  January  8, 1985,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Natural  Gas  Pipeline  Company  of 
American 

[Docket  No.  CP85-57-003J 
December  18, 1985 

Take  notice  that  on  December  9, 1985, 
Natural  Gas  Pipeline  Company  of 
America  (Petitioner),  701  East  22nd 
Street,  Lombard,  Illinois  60148.  filed  in 
Docket  No.  CP85-57-003  a  petition  to 
amend  the  order  issued  November  12, 
1985,  in  Docket  No.  CP8S-57-000, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  an  extension 
of  the  term  in  which  Natucal  can  utilize 
its  Interruptible  Optional  Service  (lOS), 
Rate  Schedule  lOS  and  Rate  Schedule 
X-IOS,  from  December  31. 1985,  until 
December  31, 1986,  all  as  more  fully 
described  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  opm  to  public  inspection. 

Petitioner  states  that  the  order  dated 
November  12. 1985,  approved  the 
settlement  submitted  to  the 
Administrative  Law  Judge  by  Petitioner 
on  August  29. 1985.  and  was 
subsequently  certified  to  the 
Commission  on  September  17, 1985.  It  is 
stated  that  the  settlement  provided  for  a 
term  ending  December  31, 1985. 
Petitioner  requests  an  extension  of  the 
term  of  the  IDS  until  December  31. 1986. 
and  that  all  other  condition*  in  the 
approved  settlement  be  the  same. 


Petitioner  states  that  its  KDS  program 
was  designed  to  assist  Petitioner  in 
balancing  its  sales  with  its  supply. 
which  supply,  it  claims,  was  developed 
to  meet  its  existing  customers'  total 
entitlements.  It  is  explained  that  the  iOS 
program  would  help  Petitioner  meet 
competition  in  its  traditional  markets  by 
making  available  IOS  volumes  to  on- 
system  customers  and  customers  of  on- 
system  customers,  it  is  claimed  that  the 
sale  of  IOS  volumes  would  enhance 
Petitioner's  ability  to  retain  or  regain 
load  and  thus  avoid  or  limit  take  or  pay 
liabilities  by  providing  a  vehicle  for 
supply-demand  balancing. 

It  is  asserted  that  the  major  provisions 
of  Petitioner's  IOS  program  as  currently 
authorized  are  as  follows: 

(1)  Blanket  authority  for  on-system 
sales  for  a  limited  period  ending 
December  31, 1985.  Withiin  limitstions 
described  below,  IOS  gas  would  be 
available  to  on-systera  customers. 

(2)  Total  IOS  sales  would  be  limited  to 
the  cumulative  aggregate  volume  for  the 
period  commencing  October  1. 1984.  by 
which  Petitioner's  sales  fell  short  of  the 
entitlements  of  its  customers. 

(3)  IOS  sales  would  be  made  at  rates 
between  a  floor  and  a  ceiling.  The  floor 
is  Petitioner's  average  gas  costs  per  the 
Purchased  Gas  Adjustment  (inclusive  of 
deferred  purchase  gas  cost  adjustment), 
plus  fuel,  a  6-cent  increment  for  out-of- 
pocket  expenses  and  the  GRI  surcharge. 
A  ceiling  of  the  DMQ-1  or  G-1 
commodity  rate,  as  applicable,  would 
apply  to  jurisdictional  sales  only.  The 
IOS  rate  for  jurisdictional  sales  would 
be  determined  monthly  and  reflected  on 
a  revised  tariff  sheet  posted  five  days 
prior  to  the  be^ning  of  a  month. 

(4)  Petitioner  would  credit  to  Account 
191  the  gas  cost  component  of  revenues 
from  IOS  sales  to  on-system  customers 
and  would  retain  all  other  revenues 
from  such  sales.  Petitioner  would  credit 
to  Account  191  all  revenues  from  sales 
to  customers  of  on-system  customers. 

(5)  IOS  sales  to  customers  of  on- 
system  customers  would  be  fully 
subordinate  to  existing  services  and  to 
requests  by  on-system  customers  for 
IOS  gas.  Petitionef^s  distribution 
company  customers  would  be  eligible  to 
make  IOS  purchases  in  any  month  to  the 
extent  they  had  purchased  a  threshold 
volume  that  month.  This  threshold 
volume  is  based  on  the  lower  of  a 
percentage  of  purchases  by  that 
customer  for  the  corresponding  month  of 
the  prior  year.  Such  percentages  are  to 
be  published  in  Petitioner's  tariff  prior  to 
the  beginning  of  each  month  and  may 
not  exceed  90  percent.  IOS  sates  to  end- 
users  served  by  customers  of  Petitioner 
would  be  permitted  only  to  the  extent 
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the  lOS  sale  displaces  a  non-traditional 
marketing  arranegment  such  as  an  SMP 
or  discount  sale  or  an  end-user 
transportation  arrangement. 

(6)  lOS  gas  would  not  be  offered  to 
customers  of  on-system  customer's  at  a 
price  lower  than  that  available  to  on- 
system  customers.  Petitioner  would 
continue  to  deliver  all  lOS  volumes 
through  its  on-system  customer. 

(7)  The  program  provides  for  monthly 
reports  and  customer  a^idavits  of 
eligibility. 

Petitioner  states  that  for  the  month  of 
November  1985,  and  subsequent  to 
Commission  order  dated  November  12, 
1985,  Petitioner  offered  to  its  customers 
lOS  volumes  at  five  cents  below  its 
effective  DMQ-1  and  G-1  commodity 
rates  for  all  volumes  purchased  in 
excess  of  a  threshold  percentage  of 
either  90  percent  of  the  customers 
current  entitlements  or  90  percent  of  the 
customers  purchases  for  the 
corresponding  month  of  calendar  year 
1984.  it  is  asserted  that  although  sales 
for  November  are  not  final  as  yet,  a 
number  of  Petitioner's  customers  have 
purchased  lOS  volumes.  It  is  estimated 
that  approximately  7,200,000  Mcf  of  gas 
has  been  sold  under  the  lOS  Program 
during  November,  resulting  in  a  savings 
to  Petitioner's  existing  customers  of  over 
$360,000.  Petitioner  avers  that  it  would 
be  in  the  public  interest  to  allow  this 
program  to  continue  for  an  additional 
one-year  period  to  allow  its  customers 
to  reduce  their  purchase  gas  costs  and  to 
continue  to  enable  Petitioner  to  balance 
better  its  supply  and  demand. 

In  addition.  Petitioner  claims  it  is 
continuing  to  experience  increased 
competition  from  spot  supplies 
purchased  by  its  traditional 
jurisdictional  customers.  Petitioner 
states  that  deliverability  of  gas  supply 
under  current  contracts  is  well  above 
current  sales  levels  and  that  Petitioner 
should  be  given  the  opportunity  to  carry 
out  programs  that  would  allow  it  to  deal 
with  supply  and  demand  imbalances 
and  reduce  potential  take  or  pay  by 
being  able  to  compete  effectively  in  the 
market  place. 

Petitioner  asserts  that  its  lOS  Service 
is  non-discriminatory  since  each  of  its 
existing  on-system  customers  has  an 
equal  opportunity  to  participate  once  the 
threshold  percentage  has  been  attained. 

Petitioner  states  its  lOS  service  would 
also  result  in  an  economic  benefit  to  its 
existing  on-system  customers  who 
participate  by  allowing  them  to 
purchase  gas  volumes  at  a  price  lower 
than  Petitioner's  applicable  commodity 
rate.  Petitioner  claims  it^would  receive 
the  benefit  of  reduced  take-or-pay 
exposure  with  a  resulting  benefit  of 


reduced  gas  casts  to  ail  of  Petitioner's 
existing  on-system  customers. 

Comment  date:  January  3, 1985,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs  ~^ 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rule  of  practice  and 
procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person  - 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  rules  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  didy  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-30581  Filed  12-2&-85:  8:45  am| 

BiLUNQ  COOC  S717-01-H 

(Docfctt  No*.  ER86-»)4-000.  tt  al.l 

Pennsylvania  Electric  Co.,  et  aL; 
Electric  Rate  and  Corporate 
Regulation  Rlingft^- 

Take  notice  that  ^e  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Electric  Company 

[Docket  No.  ER86-204-000] 
December  17, 1985. 

Take  notice  that  on  December  6, 1985, 
Pennsylvania  Electric  Company 
(Penelec)  filed  tariff  changes  increasing 
its  rates  for  wholesale  all  requirements, 
partial  requirements  and  wheeling 
service.  Penelec  also  filed  an  initial 
transmission  service  agreement  for  the 
delivery  of  Power  Authority  of  State  of 
New  York  power  as  to  which  it  requests 
a  retroactive  effective  date  of  July  1, 
1985.  The  rate  increase  request  is  in  two 
phases.  Penelec  states  that  the  changes 
reflect  an  annual  increase  in  revenues  of 
$4,696,000  for  Phase  A  and  $5,176,000  for 
Phase  B.  Penelec  requests  an  effective 
date  of  February  4, 1986  for  Phase  A  and 
February  5, 1986  for  Phase  B. 

Comment  date:  December  31, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PacifiCorp  doing  business  as  Pacific 
Power  &  Light  Company 

(Docket  No.  ES86-18-<X)0] 
December  19, 1985. 

Take  notice  that  on  December  9, 1985, 
PacifiCorp  d.b.a.  Pacific  Power  &  Light 
Company  (Pacific]  filed  its  application 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Section  204  of 
the  Federal  Power  Act,  seeking  an  order 
(1)  authorizing  its  to  issue  and  sell  not 
more  than  5,000,000  additional  shares  of 
its  common  stock  pursuant  to  its 
Divided  Reinvestment  and  Stock 
Purchase  Plan  and  (2)  exempting  the 
issuance  from  competitive  bidding 
pursuant  to  18  CFR  34.2(b)(2). 

Comment  date:  January  2, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Ohio  Power  Company,  Appalachian 
Power  Company.  Wheehng  Electric 
Company 

(Docket  No.  ER86-18&-000| 
December  19. 1985. 

Take  notice  that  on  December  16, 1965 
American  Electric  Power  Service 
Corporation  tendered  for  filing  on  behalf 
of  its  affiliates  Appalachian  Power 
Company  (Appalachian),  Ohio  Power 
Company  (Ohio  Power),  and  Wheeling 
Electric  Company  (Wheeling), 
sometimes  collectively  referred  to  as  the 
AEP  Parties.  Modification  No.  18  dated 
October  15. 1985  to  the  Operating 
Agreement  dated  June  1, 1971  (1971 
Agreement)  among  Ohio  Power, 
Wheeling,  Appalachian.  Monongahela 
Power  Company  (Monongahela),  and 
West  Penn  Power  Company  (West 
Penn).  Monongahela  and  West  Penn  are 
members  of  the  Allegheny  Power 
System  (APS)  and  are  sometimes 
collectively  referred  to  as  the  APS 
Parties. 

Section  1  of  Modification  No.  18 
changes  the  demand  rate  for  Weekly 
Short  Term  Power  from  "$1.25"  to  "up  to 
$1.25"  per  kilowatt  per  week  and 
similariy  for  Daily  Short  Term  Power 
when  the  AEP  Parties  are  the  supply 
party.  Section  2  changes  the  energy  rate 
from  "110%"  to  "up  to  110%"  of  the  out- 
of-pocket  cost  of  supplying  the  energy 
when  the  AEP  Parties  are  the  supplying 
party.  Section  3  adds  a  statement  that 
the  sum  of  the  demand  charge  and  the 
energy  charge  will  not  be  less  than  110% 
of  the  out-of-pocket  cost  of  supplying  the 
energy  when  the  AEP  Parties  are  the 
supplying  party.  THE  APS  Parties  at  this 
time  are  not  revising  their  rates  when 
they  are  the  supplying  party.  AEP 
requests  an  effective  date  of  December 
1, 1985. 

Copies  of  the  filing  were  served  upon 
the  APS  Parties,  the  Virginia  Stjfe 
Corporation  Commission,  Public  Service 
Commission  of  Ohio  and  Public  Service 
Commission  of  West  Virginia. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  "person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  persdn  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-30579  Filed  12-26-85;  8:45  am] 
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I  Docket  No.  CP85-750-0001 

Transcontinental  Gas  Pipe  Line  Corp. 
and  Columbia  Gulf  Transmission  Co.; 
Renotice  of  Application 

December  19, 1985. 

In  Docket  No.  CP85-75O-000 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  and  Columbia 
Gulf  Transmission  Company  (Columbia 
Gulf),  P.O.  Box  683,  Houston,  Texas 
77001  (Applicants),  requested  specific 
certificate  authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self-implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  S  284.105.  This  specific 
transaction  could  continue  over  th^ 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Transco  and  Columbia 
Gulf  have,  however,  indicated  that  they 
desire  the  Commission  to  process  this 
separate  request  under  the  standard 
section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  August  1, 1985, 
Applicants  filed  in  Docket  No.  CP85- 
750-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  exchange  and 
transportation  of  natural  gas,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicants  state  that  both  Transco 
and  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  an  affiliate 
of  Columbia  Gulf,  purchase  gas  from 
South  Lake  Arthur  wells  (McDonell 
Estate  well  No.  1  and  the  State  Lease 
7712  well  Nos.  1,  3,  and  4  located  in  the 
South  Lake  Arthur  field,  Vermilion 
Parish,  Louisiana).  It  is  explained  that 
some  of  the  South  Lake  Arthur  wells  are 
connected  to  Transco's  Lake  Arthur 


lateral  and  that  the  remaining  South 
Lake  Arthur  wells  are  connected  to  the 
Columbia  Gulf  system.  It  is  stated  that 
pursuant  to  the  terms  of  a  gas  exchange 
agreement  between  them  dated 
December  31, 1981  (the  exchange 
agreement),  as  amended  October  3, 
1983,  and  July  14, 1984,  Transco  has 
agreed  to  receive  for  the  account  of 
Columbia  Gulf  at  the  point  where  gas 
enters  Transco's  system  in  the  South 
Lake  Arthur  field,  and  Columbia  Gulf 
has  agreed  to  receive  for  the  account  of 
Transco  at  the  point  where  gas  enters 
Columbia  Gulfs  system  in  the  South 
Lake  Arthur  field,  quantities  of  gas  up  to 
a  maximum  of  25.000  Mcf  per  day. 

Applicants  state  that  they  intend  the 
quantities  of  gas  received  at  South  Lake 
Arthur  field  receipt  points  to  be 
approximately  equal.  It  is  explained  that 
the  exchange  agreement,  as  amended, 
provides  that  any  imbalances  in  the 
quantities  of  natural  gas  received  at  the 
receipt  points  would  be  delivered  by  the 
owing  party's  delivering,  or  causing  to 
be  delivered,  quantities  of  gas  at  the 
existing  interconnections  between 
Transco  and  Columbia  Gulf  located  (1) 
in  Terrebonne  Parish,  Louisiana,  (2)  at 
the  outlet  of  Conoco  Inc.'s  Acadia  plant 
in  Acadia  Parish,  Louisiana,  and  (3)  at 
any  other  mutually  agreeable  points. 
Applicants  state  that  neither  Transco 
nor  Columbia  Gulf  shall  change  a  rate 
for  providing  the  exchange  service  or  for 
deKvering  any  imbalance  quantities  as 
provided  by  the  exchange  agreement,  as 
amended. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  26, 1985,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests    • 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  m 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  practice 
and  procedure,  a  hearing  will  be  held 
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yvithout  further  notice  before  the 
ConunissioD  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunissioo  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  bearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phimb. 
Secretary. 

|FR  Doc.  85-30580  Filed  12-26-85;  a-45  ain| 
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I  Oocfcet  Nos.  tarn  1-009  (Parts  A-0); 
RPM-14;  RPW-tSI 

Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wetthaad  Decontrol; 
Columt>ia  Gulf  Transmission  Co.  and 
Columbia  Gas  Transmission  Corp.; 
Petition  for  Emergency  Clarification 

December  20, 198S. 

On  December  16, 1985.  Columbia  Gas 
Transmission  Corporation  (Columbia) 
and  Columbia  Gulf  Transmission 
Company  (Columbia  GulO  jointly  filed  a 
petition  for  emergency  clarification  or  ' 
Order  No.  436. 

In  compliance  with  the  order  issued 
November  25. 1965.  in  Docket  Nos. 
RP86-15  and  RP86-14. 33  FERC  f  61,259 
(1985),  Columbia  and  Columbia  Gull 
respectively,  submitted  revised  tariff 
sheets  on  an  expedited  basis  in  such 
dockets  on  December  2, 1985. 
Columbia's  GTS  Rate  Schedule  and 
Columbia  GulFs  GTS-1  and  GTS-2  Rate 
Schedules  provide  for  firm  and 
interruptible  transportation  in 
conformity  with  Order  No.  436  and  the 
rules  and  regulations  promulgated 
thereunder.'  In  particular,  the  rate 
schedules  provide  for  non- 
discriminatory transportation  on  a 
"first-come/ first-served"  basis. 

Columbia  and  Columbia  Gulf  assert 
that  they  desire  to  implement  the  "first- 
come/first-served"  principle  on  their 
systems  consistent  with  Order  Na  436 
and  on  an  equitable  basis.  During  the 
course  of  preparing  the  above  rate 
schedules,  however,  they  began  to 
confront  numerous  operational  and 
practical  considerations  surrounding 
this  principle  that  they  say  are 


'  33  FEIK:f«.ini7  (MAH  StTFR  tZ'US  (October  la 
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unanswered  by  Order  No.  436.  fai 
particular,  they  claim  that  considerable 
uncertainty  surrounds  the  varidos 
potential  events  which  couid  either 
trigger  the  beginning  or  the  end  of  an 
individual  transportation  service  in 
connection  with  the  implementation  of 
the  "first-come/first-served"  allocation 
system. 

These  concerns,  they  state,  are 
compounded  for  Columbia  because  it  is 
a  downstream  pipeline  largely 
dependent  upon  five  nonaffiliafed 
upstream  interstate  pipelines  to  debver 
sales  and  transportation  supplies  to  its 
system.  The  total  daily  entitienfients  of 
Cohunbia's  customers  presently  eqoal 
approximately  7  MMDth.  However,  the 
maximum  daily  deliverability  of 
Columbia  Gulf  to  Columbia  is 
approximately  2  MMDth.  The  remaining 
customer  entitlements  are  delivered 
from  Columbia's  nonaffiliated  pipeline 
suppliers,  Appalachian  purchases  and 
production,  and  Columbia's  storage. 
Because  none  of  Columbia's  non- 
affiliated uptream  pipeline  sup;>liers 
have  to  date  formally  indicated  a 
willingness  to  provide  non- 
discriminatory transportation  on  a  self- 
implementing  basis,  sufficient  capacity 
is  not  available  upstream  of  the 
Columbia  system  to  deliver  the  volumes 
of  gas  requested  to  be  transported  to 
Columbia  for  redelivery.  Moreover, 
because  Columbia  appears  to  be  the 
only  interestate  piepline  in  its  market 
area  formally  providing 
nondiscriminatory  transportation,  it  has 
recently  been  inundated  with 
transportation  requests.  These 
circumstances  have  made  inevitable  the 
allocation  of  capacity  under  Categories 
2  and  3  Columbia  GulFs  GTS-1  and 
GTS-2  Kate  Schedules. 

Petitioners  state  that  the  Columbia 
Gulf  pipeline  is  already  full  to  capacity. 
As  a  result,  Columbia  Gulf  was  forced  to 
"freeze"  transportation  on  its  system  in 
mid-November  1985.  New  requests  for 
transportation  applicable  to  Categories 
2  and  3  of  Columbia  Gulfs  GTS-1  and 
GTS-2  Rate  Schedules,  requests  for 
increased  volumes  (even  if  within 
contractual  transportation  volumes)  and 
requests  for  changes  in  suppliers,  receipt 
and  delivery  points  have  been  denied. 
Since  Columbia  Gulf  now  and  for  the 
forseeable  future  is  Columbia's  only 
upstream  pipeline  supplier 
transportation  gas  on  a  self-implmenting 
basis,  petitioners  claim  that  Columbia 
and  its  customers  need  expedited 
approval  of  the  proper  allocation  of 
capacity  under  Categories  2  and  3  of 
Columbia  Gulfs  GTS-1  and  GTS-2  Rate 
Schedules. 

The  petition  states  that  in  the  absence 
of  clarification.  Cohunbia  and  Columbia 


Gulf  had  no  choice  but  to  comply  with 
the  literal  terms  of  Order  No.  436  by 
applying  the  "first-come/first-served" 
principle  to  allocate  capacity  on 
Columbia  Gulf  based  upon  flowing 
transportation  volumes  at  the  lime 
Columbia  Gulf  became  full, 
"notwithstanding  that  this  method  is 
clearly  inequitable  to  historical 
customers." 

Columbia  and  Columbia  Gulf  believe 
that  the  available  capacity  on  the 
Columbia  Gulf  system  should  be 
allocated  (Hi  the  basis  of  customer 
contract  demands  on  Colombia's 
system.  Moreover,  allocating  capacity 
based  upon  contract  demands,  they 
assert  would  provide  more  flexibility 
and  customer  service  of  gas  sources 
than  does  the  present  allocation  system, 
which  requires  transportation  customers 
to  keep  the  same  transportation  volumes 
and  receipt  and  delivery  points  or  lose 
their  place  in  the  queue  for  allocating 
capacity. 

Columbia  and  Columbia  Gulf  request 
the  Commission  to  issue  an  emergency 
clarifying  order  that  (r)  the  manner  by 
which  Columbia  Gulfs  capacity  has 
been  alllocated  is  lawful  fcH*  periods 
prior  to  the  date  of  such  clarifying  order 
(ii)  that  Columbia  Gulfs  capacity  should 
be  allocated  upon  the  basis  of 
Columbia's  customers'  Contract 
Demands  on  a  prospective  basis  after 
the  date  of  such  order  and  (iii)  that  in 
the  event  the  Conunission  does  not 
agree  that  capacity  in  Columbia  Gulf 
should  prospectively  be  so  allocated 
upon  Contract  Demands,  the 
Commission  should  clarify  that  a  change 
in  suppliers,  receipt  or  delivery  points, 
or  an  increase  in  volumes  transported 
within  contractual  transportation 
volumes  will  not  be  considered  "new" 
service  for  "first-come/first-served" 
allocation  purposes. 

Copies  of  the  petition  were  served  by 
Columbia  and  Columbia  Gulf  on  all 
parties  by  express  mail.  Due  to  the 
urgency  of  the  situation,  petitioners 
request  that  a  shortened  ten-day 
response  period  be  provided. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  3, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 

of  Columbia's  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  85-30623  Filed  12-26-85;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-41020;  FRL-2924-6] 

Seventeenth  Report  of  the 
Interagency  Testing  Committee  to  the 
Administrator,  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Chemicals 

Correction  ■* 

In  PR  Doc.  8&-27385,  beginning  on 
page  47603  in  the  issue  of  Tuesday. 
November  19, 1985,  make  the  following 
corrections: 

1.  On  page  47604,  third  column,  fifth 
line  from  the  bottom  of  the  page, 
"Representative"  should  have  read 
"Representatives". 

2.  On  page  47605: 

a.  In  the  first  column,  fifteenth  line 
from  the  bottom  of  the  page,  the  word 
"assistance"  was  misspelled; 

b.  In  the  third  column,  second 
paragraph,  eleventh  line,  "Pigment 
Green"  should  have  read  "Pigment 
Green  7". 

3.  On  page  47608,  third  column,  under 
the  heading  References,  paragraph  (4), 
the  third  line  should  have  read:  "of 
selected  areas.  Atmos.  Environ. 
15(9):1643-". 
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1A-4-FRL-2944-4] 

PSD  Permit  Modification  for  the 
Georgia  Pacific  Corporation;  Palatka. 
FL 

agency:  Environmental  Protection 
Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Prevention  of  Significant 
Deterioration  (PSD)  construction  permit 
issued  to  the  Georgia  Pacific 
Corporation  in  Palatka,  Florida  (PSD- 
FL-079)  has  been  modified.  The 
modification  limits  the  opacity  of 
emissions  from  Recovery  Boiler  No.  5  to 
20%  during  normal  operation  and  a 
maximum  of  35%  during  malfunctions  of 
the  electrostatic  precipitator.  The 
modification  also  corrects  a 
typographical  error  in  the  specific 


conditions  regarding  compliance  test 
methods  for  Lime  Kiln  No.  5. 
DATES:  PSD  permit  PSD-FLr^)79  was 
issued  on  December  4, 1984,  and  the 
modifications  and  permit  became 
effective  on  November  15, 1985. 
ADOfiESSES:  Copies  of  the 
correspondence  between  EPA  and  the 
Georgia  Pacific  Corporation  and  the 
letter  of  modification  are  available  for 
public  inspection  upon  request  at  the 
following  location:  Environmental 
Protection  Agency,  Region  IV,  Air 
Programs  Branch,  Air,  Pesticides,  & 
Toxics  Management  Division,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Brandon  of  the  EPA  Region  IV 
Air  Programs  Branch  at  the  Atlanta 
address  given  above;  telephone  404/881- 
4901,  (FTS)  257^901. 
SUPPLEMENTARY  INFORMATION:  On 

December  4, 1984,  a  Federal  Prevention 
of  Significant  Deterioration  permit 
(PSD-FL-079)  was  issued  to  the  Georgia 
Pacific  Corporation  (G-P)  to  construct 
Recovery  Boiler  No.  5  and  two  smelt 
dissolving  tanks.  Combination  Boiler 
No.  5.  and  Lime  Kiln  No.  5  at  their  kraft 
pulp  mill  in  Palatka,  Florida. 

By  letter  dated  January  8. 1985,  G-P 
filed  a  petition  for  review,  pursuant  to  40 
CFR  124.19(a),  with  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  (EPA)  concerning  the 
above  referenced  permit.  Specifically, 
G-P  requested  a  revision  to  Specific 
Condition  No.  9  on  the  proposed  No.  5 
Recovery  Boiler,  which  provided  that 
"visible  emissions  (VE)  shall  not  exceed 
20%  opacity  .  .  .  ." 

Subsequent  to  G-P's  petition,  several 
discussions  between  G-P  and  EPA 
personnel  transpired.  In  addition, 
engineers  from  both  EPA  and  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  conducted  an  on-site 
inspection  of  the  facility  at  Palatka  on 
May  16, 1985.  As  a  result  of  these 
discussions  and  G-P's  May  8, 1985,  and 
September  9. 1985,  proposals  to 
withdraw  the  company's  January  8, 
1985,  petition  for  review  with  the 
Administrator,  EPA  modified  Specific 
Condition  No.  9  for  the  No.  5  Recovery 
Boiler  as  follows: 

9(a)  Visible  emissionSt(VE)  shall  not 
exceed  20%  opacity,  as  determined  by 
EPA  method  No.  9,  except  as  provided 
in  9(b).  A  continuous  emissions  monitor 
for  opacity  shall  be  required  (40  CFR 
60.284). 

9(b)  If  any  maintenance  or  upset  of 
the  air  pollution  control  system  (APCS) 
occurs,  the  permittee  shall  immediately 
diagnose  the  cause  of  the  upset  and 
establish  the  course  of  action  to  repair 


the  APCS.  Repair  of  the  APCS  shall 
commence  as  expeditiously  as  possible, 
unless  a  component  has  to  l>e  ordered 
from  a  vendor.  However,  the  permittee 
shall  maintain  a  stock  of  components  of 
the  APCS  that  have  a  history  of 
repetitive  failures.  The  VE  shall  not 
exceed  35%  opacity,  as  determined  by 
EPA  method  No.  9.  during  maintenance 
or  upset  conditions  only. 

The  following  shall  be  required,  but 
not  limited  to,  as  a  source  of  action  to 
repair  the  APCS  during  an  upset 
condition:  Assessment  of  the     ' 
availability  of  the  defective 
component(s)  and  the  purchase/delivery 
time  involved  (in  days),  assessment  of 
the  time  required  to  repair  the  APCS  (in 
man-hours),  and  a  commitment  date  to 
the  Florida  Department  of 
Environmental  Regulation  for  repairing 
the  APCS.  In  addition,  records  shall  be 
kept  of  each  maintenance  and/or  upset 
condition  where  the  opacity  limit  is 
exceeded  in  accordance  with  General 
Condition  No.  5. 

In  consideration  of  modification  of 
Specific  Condition  No.  9,  Specific 
Condition  No.  11  for  the  No.  5  Recovery 
Boiler  was  also  modified  as  follows: 

11(a)  Immediately  after  construction 
has  been  completed,  initial  performance 
tests  for  PM.  SOi.  TRS  and  VE  shall  be 
requird.  Test  procedures  shall  be  EPA 
reference  methods  1.  2,  3,  5  or  17,  6.  9, 
and  16  as  published  in  40  CFR  Part  60. 
Appendix  A,  dated  July  1, 1978. 
Minimum  sampling  volume  and  time 
shall  be  as  defined  in  40  CFR  Part  60. 
Subpart  BB. 

11(b)  As  part  of  the  initial 
performance  tests  for  PM  and  VE  on  the 
No.  5  Recovery  Boiler,  the  company 
shall  also  demonstrate  compliance  with 
Specific  Conditions  No.  5  and  No.  9(b) 
by  testing  the  APCS  with  all  exhaust 
gases  from  the  boiler  going  into  half  of 
the  APCS  representing  maintenance  or 
upset  conditions  (i.e.,  half  of  them 
system  energized).  During  these  tests,  a 
maximum  black  liquor  solids  (BLS)  feed 
rate  shall  be  established  in  which 
compliance  can  be  achieved  with 
Specific  Condition,  No.  5  and  No.  9(b) 
for  each  side  of  the  APCS.  This  BLS  feed 
rate  shall  then  be  the  maximum  feed 
rate  during  periods  of  APCS 
maintenance  or  upset  conditions,  unless 
compliance  can  be  demonstrated  with 
Specific  Conditions  No.  5  and  No.  9(b)  at 
a  higher  BLS  feed  rate  under  APCS 
maintenance  or  upset  conditions. 

The  original  PSD  permit  issued  on 
December  4, 1984,  and  the  revisions 
described  above  became  effective  on 
November  15. 1985.  If  construction  does 
not  commence  within  18  months  after 
this  date,  or  if  construction  is 
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discontinued  for  a  period  of  18  months 
or  more,  or  if  constnjction  is  not 
completed  within  a  reasonable  time,  the 
pemit  shall  expire  and  authorization  to 
construct  stall  become  invalid. 

(Sees.  160-189  of  the  Clean  Air  Act  {42  U.S.C. 
7470-7479)) 

Dated:  December  17,  1985. 
Sanford  W.  Harvey.  |r^ 
Acting  Regional  Administrator. 
|FR  Doc.  85-30630  Filed  12-28-65:  8:45  am) 
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|ER-FRL-2944-t] 

Envjronmentat  tanpact  Statements  and 
ReguMkws;  Availability  of  EPA 
Comments 

Availabilily  of  EPA  comments 
prepared  December  9, 198S  through 
December  13, 1985  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
-Activities  at  (202)  382-5075/76.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  pubHshed  in  FEOCmu. 
REGISTER  dated  October  19. 1984  (49  FR 
41108). 

Draft  ElSa 

ERP  No.  D-COE-F90007-*!!,  Rating 
E02.  Keweenaw  Waterway  Navigation 
Channel.  Polluted  Dredged  Material 
Confined  Disproval  Facility. 
Construction,  Ml. 

Summary:  EPA  determined  that  the 
draft  EIS  was  incomplete.  Additional 
information  is  needed  on  the  oiganic 
constituents  of  the  sediments  to  be 
dredged  from  the  waterway,  the  effects 
of  these  sediments  on  terrestrial 
wildlife,  the  design  and  monitoring 
.system  for  the  confined  disposal  facility 
to  be  constructed,  the  type  and  amount 
of  habitat  that  would  be  lost,  and  the 
groundwater  resources  in  the  project 
area.  This  information  is  necessary  to 
identify  the  impacts  of  the  project  and  to 
assess  their  significance. 

ERP  No.  D-FHW-F40283-IL  Rating 
LO.  Federal  Aid  Primary  Rt.  412/US  51 
Improvement,  Normal  to  Oglcsby.  404  . 
Permit.  IL  Summary.  EPA  reviewed  the 
DEIS  and  has  no  objection  to  the 
project.  EPA  encourages  selection  of  an 
alternative  which  minimizes  disruption 
and  consumption  of  prime  farmland. 

ERP  No.  D-FWH-H401135-IA.  Rating 
EC2,  Greenhill  Rd.  Construction,  iA-57 
in  Cedar  Falls  to  Hackett  Rd.  Bypass  in 
Waterloo.  404  Permit.  iA.  Summary:  EPA 
is  concerned  that  the  proposed  new 


roadway  would  create  substantial  noise 
impacts,  and  that  noise  abatement 
measures  bad  not  been  adequately 
considered.  EPA  requests  that  noise 
abatement  measures  be  reconsidered 
consistent  with  the  requirements  of 
Federal  Highway  Administration 
regulations  and  that  the  PEIS  include 
criteria  used  to  determine  the  cost- 
effectiveness  of  noise  barriers. 

FmalEISs 

ERP  No.  F-BLN!-J70001-CO.  Grand 
Junction  Resource  Area.  Resource  Mgmt 
Plan.  CO.  Summary.  EPA's  concerns  on 
the  DEIS  are  generally  resolved,  except 
that  EPA's  concerns  for  water  quality 
degradation  and  monitoring  provisions 
of  increased  sedimentation  and 
salinization  will  be  addressed  during 
development  of  activity  management 
plans. 

ERP  No.  F-BPA-L08044-ID.  Fall  R.— 
Lower  Valley  Transmission  System 
Reinforcement  Stability  and  ReliabiKty. 
ID.  Summary  EPA  made  no  formal 
comments.  EPA's  review  of  the  FEIS 
finds  the  project  fo  be  satisfactory. 

ERP  No.  F-CDB-C89023-NY. 
Rochester  Science  Park  Development. 
Expansion  and  Replacement.  CDBG.  NY. 

Summary:  EPA  has  no  objections  to 
the  project  as  proposed. 

ERP  No.  F-COE-D32032-C«. 
Wilmington  Harbor  Federal  Navigation 
Project,  Dredged  Material  Disposal 
Area.  Dev-ek^ment  and  Designation, 
Christina  R..  DE. 

Summary:  EPA  feels  that  the  CC^  has 
responded  to  most  EPA  concerns  in  the 
FEIS.  However,  since  the  final 
mitigation  plan  which  includes  artificial 
reefs  and  wetlands  creation,  is  not 
complete  in  the  FEIS,  EPA  will  reserve 
final  comment  until  the  mitigation  plan 
is  formallv  presented. 

ERP  No.  F-FHW-F4023<^NtN.  ^fN 
TH-33  Improvements,  1-35  to  TH-53,  404 
Permits,  MN.  Summary:  EPA's  concerns 
have  been  adequately  addressed  in  the 
FEIS.  Because  final  water  quality  and 
wetland  mitigaUon  measures  have  not 
yet  been  agreed  upon.  EPA  remains 
interested  in  the  project 

ERP  No.  F-FHW-G4009&-TX,  US-287/ 
Ennis  Bypass  Construction.  US-287  to  I- 
45,  TX.  &immary  EPA  expressed  no 
objections  to  the  proposed  action  as 
described. 

ERP  Na  F-MMS-A0Z214-00. 1986 
Central  and  Western  Gulf  of  Mexico 
OCS  Oil  and  Gas  Sale  Nos.  104  and  105. 
Leasing.  Offshore  AL.  MS,  LA.  and  TX. 
Summary:  EPA  believes  the  FEIS  is 
generally  responsive  to  concerns  raised 
in  the  DEIS.  EPA  is  still  concerned  that 
the  Minerals  Management  Service  has 
not  yet  proposed  any  means  to  avoid 
ocean  use  conflicts  at  the  proposed  Gulf 


Ocean  Incineration  site  in  the  Western 
Culf  lease  sale  area. 

ERP  No.  F-USA-G11015-LA,  Fort  Polk 
Multipurpose  Range  Complex, 
Construction  and  Operation,  5th 
Infantry  Division  (Mechanized] 
Designation.  LA. 

Summary:  EPA  expressed  no 
objections  to  the  proposed  action  as 
described. 

Amended  Notice  ^ 

The  following  review  was  completed 
during  the  week  of  November  4  throogh 
8, 1985  and  should  have  appeared  in  the 
FEDEftAL  REGISTER  Notice  pubh'shed  on 
November  22. 198S. 

ERP  No.  FS-AFS-I65098-CO.  Arapaho 
and  Roosevelt  Nat1  Forests  and  Pawnee 
Nat'l  Grassland,  Land  and  Resource 
Mgmt.  Plan,  Mineral  Leasing  Criteria, 
CO.  Summary:  EPA  believes  the 
amendment  to  the  mineral  leasing 
criteria  to  be  environmentally 
acceptable  subject  to  IVffiPA 
documentation  of  future  mining  activity. 

Dated:  December  23. 19|& 
Allan  HicKk.  > 

Director.  Office  of  Federal  Activities. 
[FR  Doc.  85-30684  Filed  12-28-S5: 8:45  am) 
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Environmental  Impact  Statements; 
Availability 

RESPONSIBLE  AGENCY:  Office  of 
Federal  Activities,  General  Information 
(202)  382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 
Statements  filed  December  16, 1985 
Through  December  20, 19SS  Pursuant  \o 
40  CFR  1506.a 

EIS  No.  850542,  DSuppl.  COE.  TX. 
Galveston  Multipurpose  Deepwater  Port 
and  Crude  Oil  DistributioQ  System 
Constiuction.  Worst  Case  Oil  S{hU 
Analysis  and  Environmental  Impacts  of 
Bulk  Commodities  Activities,  Permit, 
Galveston  County,  Due:  February  10, 
1986,  Contact:  C.R.  Harbaugh  (409)  766- 
3044. 

EIS  No.  8S0S43,  Final.  FHW.  TX, 
Beltway  8  Construction,  US  59  North  to 
I-IO  East,  Harris  County,  Due:  January 
27, 1986,  Contact:  John  Inabient  (512) 
482-5516. 

EIS  No.  850544,  Final.  AFS,  CA. 
Peppermint  Mountain  Resort 
Development  Plan,  Sequoia  National 
Forest,  Fresno,  Tulare  and  Kem  Cos., 
Due:  January  27. 1986,  Contact:  Julie 
Allen  (209)  784-1500. 

EIS  No.  850545.  Draf^.  FHW.  PA.  PA- 
23/LR-1124/New  Holland  Avenue 
Relocation.  US  30  to  Walnut  and 
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Chestaut  Streets.  Lancaster  County. 
Contact  Manuel  Macks  (717)  782-4422. 

EIS  IMo.85a548.  Draft  UPS.  NY. 
Manhattan  General  Mail  Facility 
Development,  New  York  County,  Due: 
February  20, 1986,  Contact:  Edward 
Wandelt  (202)  26fr-3135. 

E3S  No.  850548,  DSuppl  USN.  NY. 
Stapleton-Fort  Wadsworth  Comptex 
Surface  Action  Group  Horaeporting 
Faciftty,  Development  Plans 
Modification  and  Family  HomiBg 
Alternatives.  Richmond  County,  Due: 
February  12, 1986.  Contact:  T.W.  Boone 
(215)  897-6270. 

Amended  Notices 

EIS  No.  850540,  Draft.  AFS.  VT.  NY. 
Green  Moonfain  National  Forest,  Land 
and  Resoorce  Management  Plan,  Due: 
March  31, 1986,  Published  PR  13-20-85— 
Incorrect  accession  namber. 

EIS  No.  850541,  Hna),  CC«,  NY, 
Sheepshead  Bay  Navigation  Channel 
Improvements,  Kings  County,  Duer 
January  21, 1986,  Published  PR  12-20- 
85 — Incorrect  accession  nunber. 

Dated:  December  23, 1965. 
Allan  Hirscfc, 

Director,  Office  of  Federal  Activities. 
|FR  Doa  86-30688  Filed  12-28-85:  8:45  an) 
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[ER-FRL-2945-31 

Intent  To  Prepare  an  Environinantal 
Impact  Stetemant;  FaH  Containroant 
Facility;  Cincinnati.  OH 

agency:  Krvironmental  Protection 
Agency  (EPA). 
ACTION:  Preparation  of  an 
environmental  impact  statement  for  the 
construction  of  a  full  containment 
facility  in  Cincinnati,  Ohio. 

Purpose:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act,  EPA  has  identified  a  need  to 
prepare  an  environmental  impact 
statement  and  therefore  publishes  this 
Notice  of  Intent  pursuant  to  40  CFR 
1501.7 
FOR  RlirrHER  mFORMATKHI  CONTACTT 

RusseH  Kulp,  PE,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW 
(PM-215-F),  Washington,  DC  20460, 
Telephone  No:  [TJOZ)  362-2172. 

Summary 

1.  Proposed  EPA  Action 

It  is  the  intent  of  the  EPA  to  ccMistruct 
a  free  standing  full  containment  facility 
(FCF)  of  approximately  7500  square  feet 
on  Ihe  site  of  the  Andrew  W. 
Breidenbach  Environmental  Research 
Center.  The  site  is  located  at  26  West  St. 
Clair  Street,  Cincinnati,  Hamilton 


County.  Ohia  The  FCF  is  proposed  to 

accommodate  the  use  and  haadliagof 
hazardous  and  toxic  Boatehal  associated 
with  a  research  and  deveiopraent 
program.  The  facility  wiU  be  desi^w^  to 
physically  confine  SMid  control  the 
associated  hazardous  aad  toxic 
materials. 

2.  Ahematives 

a.  No  aGtion. 

b.  Remodel  the  stxA  floor  of  dM 
Andrew  W.  Breideiibach  EnriroMnentel 
Research  Center  to  acceenBodate  the 
use  and  haadling  of  h^urdoas  and  toxic 
material  associated  witlx  a  research  and 
development  program. 

c.  The  proposed  action.  The 
construction  of  a  free  standing  baiMing 
situated  on  the  site  of  the  Andrew  W. 
Breidenbach  Environmental  Researdi 
Center. 

3.  Issues  Involved 

a.  Procedures  for  handling  hezardoua 
and  toxic  materials  and  meastirea  to  be 
used  during  emergency  situa'tions. 

b.  Additional  trafBc  and 
transportation  of  hazardous  and  toxic 
materials  increasiag  the  probabifity  for 
accidents  and  spills  in  a  highly 
populated  area. 

c.  Discharge  of  hazardous  aad  toxic 
materials  into  the  Metropolitian  sewo- 
systems. 

d.  Effect  on  the  surrounding 
community  of  a  serious  accident  in  the 
FCF. 

e.  Discharge  of  hazardous  and  toxic 
material  into  the  air  and  its  effect  on  the 
surrounding  comnuBUty. 

4.  Scoping  Process 

The  scope  consists  of  the  range  of 
proposed  EPA  actions  and  their 
potential  impact  upon  the  surrounding 
community,  to  be  considered  in  the 
Environmental  Impact  Statement  (EIS). 
It  is  the  intent  that  there  shall  be  an 
early  and  open  process  for  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant 
environmental  issues  related  to  the 
proposed  action. 

The  scoping  process  shall  consist  of  a 
public  meeting  to  be  held  February  4. 
1986,  at  6:30  p.m.,  in  the  Andrew  W. 
Breidenbach  Environmental  Research 
Center.  26  West  St.  Clair  Street 
Cincinnati,  Ohio.  At  this  meeting  the 
public  win  be  invited  to  present 
concerns  they  would  like  to  see 
addressed  in  the  EIS. 

5.  Timing 

EPA  expects  to  issue  a  draft  EIS  for 
public  review  and  comment  within 
approximately  three  (3)  months. 


to 


6.  Request  for  Copies  of  the  Dtafl  BtS 

All  ialevested  parties  aie 
to  subaut  Aeir  aenes  aa 
the  person  indicated  above  for 
on  the  distribution  list  for  the  draft  EIS 
aad  rehited  public  notices. 

Dated:  December  23. 1885. 
AIUn»rKh. 

Director.  Office  of  Pederoi  Aeiiwiin. 
[FR  Doc.  es-aoeas  Plierf  I2-a8-8Bc »«»  aa) 


[FRL-2944-61 

CtMsapaalM  Bay  Exacuttva  Cowwf 
MaatinQ;  Open  Maetiny 

The  Chesapeake  Bay  Execative 
Council  established  in  aooordance  with 
the  Chesapeake  Bay  Agreement  of 
December  1983.  will  be  held  from  8:00 
a.m.  to  1:00  p.m.  on  January  16. 1986.  at 
the  Harrisburg  Marriott,  4650  Lindle 
Road,  Harrisburg.  Pennsyhrania.  This 
notice  is  published  pursuant  to  sectioo 
10(a)(2)  of  Pub.  L.  92-463.  "The  Federal 
Advisory  Committee  Act" 

The  agenda  of  the  quarterly  council 
meeting  wiU  include,  bat  ia  not  limited 
to: 

1.  Approve  mnrates  fron  October  17, 
1985  meeting, 

2.  Citizen  Advisory  Committee — 
Quarterly  Report  to  the  Executive 
Council, 

3.  Report  and  recommendation  from 
the  Implementation  Committee  on 
requesting  an  EIS  from  the  Navy  on  the 
use  of  organotins  in  the  Bay, 

4.  Fiscal  Year  1986  Implementatioa 
Grants — schedule,  conditions, 
apportionment  of  funds, 

5.  Update  on  Phase  II  Implementaton 
program, 

6.  Frequency  of  Executive  Council 
meetings,  and 

7.  Pennsylvania's  Chesapeake  Bay 
Initiatives. 

Comments  from  the  public  will  be 
welcomed  at  the  end  of  the  meeting  ae 
time  permits.  Questions  about  the 
meeting  may  be  directed  to  Ms.  Patricia 
Bonner,  U.S.  EPA,  Chesapeake  Bay 
Liaison  Office,  AraiapoHs  City  Marina, 
Suite  lOB-110,  AnnapeHs,  Maryland 
21403.  The  telephone  number  ie:  Area 
301/286-6873. 
Chariet  S.  Spoonn, 

Director,  Chesapeake  Bay  Liaison  Office. 
|FR  Doc  8&-30631  Filed  \2-26-Vit,%i^&  aa( 
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Sctenc*  Advisory  Board,  Radiation 
Advisory  Committse;  Open  Rleeting — 
January  21-22. 1986 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  a  meeting  of  the  Science 
Advisory  Board's  Radiation  Advisory 
Committee  will  meet  January  21-22, 
1986,  in  the  Second  Floor  Conference 
Room  of  the  Environmental  Protection 
Agency's  La  Plaza  Building.  4220  South 
Maryland  Parkway  (Building  C),  Las 
Vegas.  Nevada.  The  meeting  will  begin 
at  9K)0  a.m.  on  January  21  and  adjourn  at 
approximately  1:00  p.m.  on  January  22. 

The  primary  focus  of  the  meeting  will 
be  the  Agency's  radon  program, 
including  the  efforts  of  the  Office  of 
Drinking  Water  and  the  Office  of 
Research  and  Development  as  well  as 
the  Office  of  Radiation  Programs.  The 
Committee  will  learn  abut  EPA's 
facilities  in  Las  Vegas  and  be  briefed  on 
a  computerized  system  for  assessing 
environmental  transport  of 
radionuclides.  The  Committee  will  . 
develop  a  tentative  review  schedule  for 
1986. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
obtain  information,  or  submit  written 
comments  to  the  Conunittee  should 
notify  Mrs.  Kathleen  Conway,  Executive 
Secretary,  or  Mrs.  Dorothy  Clark,  Staff 
Secretary.  (AlOlF)  Radiation  Advisory 
Committee.  Science  Advisory  Board,  by 
the  close  of  business  Friday,  January  17. 
1986.  The  telephone  number  is  (202)  382- 
255^ 

Dated:  December  19. 1985. 
Kathleen  Conway. 

Acting  Director.  Science  Advisory  Board. 
|FR  Doc.  85-30632  Filed  12-26-85:  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

|No:5S-1201] 

Periodic  Reports  Required  of  Savings 
Institutions;  Sections  A.  B,  C,  D,  E.  F. 
G,H,landK 

Date:  December  20. 1985. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTKM:  Notice. 

tUMMNARV:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board  has 
submitted  a  revised  information 
collection.  "Periodic  Reports  Required  of 
Savings  Institutions  Sections  A.  B,  C.  D. 
E,  F,  G.  H.  I  and  K",  to  the  Office  of 
Management  and  Budget  for  expeditied 
approval  in  accordance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  10  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  on  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board  at  the  address 
given  below. 

Requests  for  copies  of  the  propsed 
information  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Section,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington.  DC  20552.  Phone: 
202-377-6933. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Pickering,  Office  of  Policy  and 
Economic  Research.  Phone:  (202)  377- 
6770. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Scooyets, 
Secretary. 
(FR  Doc.  85-30640  Filed  12-28-85;  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

Trudt  Detention  at  tiie  Port  of  New 
Yorit:  HIing  of  Petition  To  Amend 
Rules 

December  23, 1985. 

Notice  is  hereby  given  that  a  petition 
has  been  filed  by  the  New  York 
Terminal  Conference  requesting  the 
Commission  to  amend  its  rules 
pertaining  to  truck  detention  at  the  Port 
of  New  York  (46  CFR  Part  530). 
Specifically,  petitioner  requests  that 
§§  530.7(f)  and  530.7(g)  be  amended  by 
changing  the  penalty  charge  specified  in 
each  from  $4.00  per  15  minutes  to  $8.00 
per  15  minutes. 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  the  petition, 
interested  persons  are  requested  to 
submit  views,  arguments  or  data  on  the 
petition  no  later  than  January  10, 1986. 
Responses  shall  be  directed  to  the 
Acting  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573,  in 
an  original  and  15  copies.  Responses 
shall  also  be  served  on  counsel  for 
petitioner  Thomas  D.  Wilcox,  Esq..  2011 
Eye  Street.  NW.,  Suite  601,  Washington. 
DC  20006. 


Copies  of  the  petition  are  available  for 
examination  at  the  Washington.  DC, 
office  of  the  Commission.  1100  L  Street. 
NW.,  Room  11101. 
Bruce  A.  Dombrowski.       <, . 
Acting  Secretary. 
[FR  Doc.  85-30567  Filed  12-26-85:  8:45  am) 

BILUNQ  CODE  •730-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

December  20, 1985.  ? 

Bacl(ground 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

For  further  information  contact: 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  (202- 
452-3822) 
OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3^.  Washington.  DC 
20503  (202-395-6880) 
Proposal  to  approve  under  OMB 
delegated  authority  thejollowing  report: 

1.  Report  title:  Daylight  Overdraft 
Capital  Report  for  U.S.  Branches  and 
Agencies  of  Foreign  Banks 
Agency  form  number:  FR  2225 
OMB  Docket  number:  7100-0216 
Frequency:  Semi-annually 
Reporters:  U.S.  Branches  and  agencies 

of  foreign  banks 
Small  businesses  are  not  affected 
General  description  of  the  report: 
The  report  is  designed  to  collect 
worldwide  capital  data  from  foreign 
banks  that  participate  on  private-sector 
large-dollar  wire  transfer  systems  or 
that  incur  daylight  overdrafts  on 
Fedwire.  The  information  would  be  used 
to  monitor  the  respondents'  compliance 
with  the  Board's  voluntary  program  to 
reduce  risks  on  large-dollar  payment 
systems. 

The  collection  is  voluntary  and 
information  is  given  confidential 
treatment.  5  U.S.C.  552(b)(4). 

The  Board  published  its  proposal  to 
collect  information  on  worldwide  capital 
of  foreign  banks  in  October.  50  FR  41742 
(Oct.  15, 1985).  After  examining  all  of  the 
comments  received,  that  Board  has 
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modified  the  informetion  collection 
request  in  the  following  ways: 

(1}  Infonnation  will  be  requested  only 
on  a  semi-annual  basis,  rather  than 
quarterly,  as  originally  proposed; 

(2]  Respondent  will  submit  reports  at 
the  end  of  March  and  September^  rather 
than  February  and  August  as  originally 
proposed,  except  that  the  initial  report 
will  be  due  by  February  28. 1966,  so  that 
informatioD  will  be  available  when  the 
daylight  overdraft  monitoring  program 
begins  on  March  27. 

By  order  of  the  Board  of  Governor*  of  Ike 
Federal  Reserve  System,  December  20, 1885. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  ft5-30S53  Filed  12-26-aS;  •:45  ami 

BIUJNOCOOE  Ute-tVM 


Huntington  Bancshares  iac; 
Application  To  Engage  de  Novo  in 
Permissible  NontMoking  ActMttes 

The  nHnpany  Ksted  in  tbts  notice  has 
filed  an  application  under  J  22S.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c}(8)  of  the  Bank 
Holding  Company  Act  fl2  U.S.C. 
1843(cX8))  and  §  225.21(a)  of  RegulaHon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225,25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  o^erwne 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  availsUe  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofCces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tiie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.  Any  request  for  a 
hearing  on  this  question  mast  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  the  appHcation  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemors 
not  later  than  ^nuary  10. 1986. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  441Q1: 

1.  Huntington  Bancshares 
Incorporated.  Cduiabus.  Ohio;  to  engage 
de  novo  through  its  subsidiary.  The 
Huntington  Company.  Cohimbus,  Ohio, 
in  providing  securities  lxt>kerafe 
services,  related  securities  credit 
activities,  pursuant  to  the  Board's 
Regulation  T  (12  CFR  Part  220).  and 
incidental  activities  such  as  offering 
custodial  services,  individual  retirement 
accounts,  and  cash  management 
services,  pursuant  to  S  225.2S(b](15)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  23, 1985. 
James  McAfae. 

Associate  Secretary  of  the  Board. 
[FR  Doc  85-30739  FUcd  12-aS-8S;  8:46  am 

BHJJNQ  CODE  SaiS-ai-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  TelecommunicatkMta 
Standards 

AGENCY:  Information  Resources 

Management  Service,  General  Services 

Administration. 

ACTION:  Notice  for  comment  on 

proposed  standard. 

summary:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public  and  State  and  local 
governments  on  a  Federal 
Telecommunications  Standard  (FED- 
STD)  proposed  for  adoption:  FED-STD 
1065  "Telecommunications:  Facsimile 
Coding  Schemes  And  Coding  Control 
Functions  For  Group  5  Facsknile 
Apparatus." 

DATE:  Comments  are  due  on  or  before 
March  27, 1986. 

ADDRESS:  Send  comments  to  National 
Communications  Systems,  Office  of 
Technology  and  Standards,  Washington, 
DC  20305-2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dennis  Bodson,  National 
Communications  System.  Telephone 
(202)  692-2124. 

SUPPLEMENTARY  INFORMATION:  1.  The 
General  Services  Administration  (GSA) 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972,  the  Administrator  of 


General  Services  designated  the 
National  QKmnuotcations  Systea  (NCS) 
as  the  responuble  agent  for  the 
developatent  of  Federal 
telecommuaicatioQS  standards  for  NCS 
interoperability  and  the  computer 
communication  interface. 

2.  Prior  to  the  adoption  of  propoeeJ 
Federal  standards,  it  is  impcvtant  that 
proper  coasideration  be  giv«i  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  pi^Uc  and  State  and  lacal 
governments. 

3.  Request  for  copies  of  the  Proposed 
Draft  FED-STD  1065  should  be  directed 
to  the  National  Communications 
System.  Office  of  Technology  and 
Standards,  Washmgton,  DC  20305-20ia 

Dated:  November  26, 1985. 
Francis  A.  McDonousJi, 
Deputy  ComaiiasioBer,  Information  Reamticn 

Management  Service. 

[FR  Doc.  85-30341  Filed  12-28-85:  8:45  am] 
BuxMOCooEn: 


Federal  Telecotniwunicatlowe 
Standards 

AQCNCY:  Information  Resources 
Management  Service,  General  Services 
AdmHHstration. 

ACTION:  Notice  for  comment  on 

proposed  standard. 

SUMMARY:  The  ptrrpose  of  this  notice  is 
to  solicit  die  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  a  Federal 
Telecommunications  Standard  (FED- 
STD)  proposed  for  adoption:  FEI>-STD 
1070,  'Telecommunications:  Standard 
Optical  Fiber  Waveguide  Material 
Classes  and  Optional  Sizes  for  On- 
Piemises  Installation." 

date:  Comments  are  due  on  or  before 
March  27, 1986. 

ADDRESS:  Send  comments  to  National 
Communications  System,  Office  of 
Technology  and  Standards,  Washington, 
DC  20305-2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  McClelland,  National 
Communications  System,  telephone 
'  (202)  692-2124. 

SUPPLEMENTARY  INFORMATION:  1.  The 

General  Services  Administration  (GSA] 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Prograai. 
On  August  14, 1972.  the  Administrator  of 
General  Services  designated  the 
National  Communications  System  (NCS) 
as  the  responsible  agent  for  the 
development  of  Federal 
telecommunications  standards  for  NCS 
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interoperability  and  the  computer- 
communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Request  for  copies  of  the  Proposed 
Draft  FED-STD  1070  should  be  directed 
to  the  National  Communications 
System,  Office  of  Technology  and 
Standards,  Washington.  DC  20305-2010. 

Dated  November  22, 198S. 
Frands  A.  McOooough, 
Deputy  Commissioner,  Information  Resources 
Management  Service. 
(FR  Doc  85-30342  Filed  12-28-85;  8:45  am) 

BNXMO  COOC  H10-2S-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offictt  of  ttM  S«cretary 

Agency  Fonns  Sulxnitted  to  the  Office 
of  Managemont  and  Budget  for 
Clearanca 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  December  20, 
1985. 

Social  Security  Administration 

Subject:  Report  by  Former 

Representative  Payee.  Extension — 

(0960-0112) 
Respondents:  State  or  Local 

Governments 
OMB  Desk  Officer  Judy  A.  Mcintosh 

Public  Health  Service 

Centers  for  Disease  Control 

Subject:  Cost  of  Water  Fluoridation 

Evaluation.  New. 
Respondents:  State  or  Local 

Governments 

National  Institutes  of  Health 

Subject:  Yale  University's  Health  and 
Aging  Project  Substudy  i3 
"Adjustment  to  Widowhood" — 
Extension  (0925-0246) 
Respondents:  Individuals  or  housholds 
OMB  Desk  Officer  Bruce  Artim 

Health  Care  Financing  Administration 

Subject:  Information  Collection 
Requirements  in  HCFA-Pub.  14-3 
Carrier  Manual  Sections  2070.2. 


3060.2.D.  4110.2  and  4110.4  Physician/ 

Supplier  Background  Information — 

Existing  Collection 
Respondents:  Businesses  or  other  for- 
profit 
Subject:  Medicare  Interim  Payment 

Update  Report.  Reinstatement — (0938- 

0180) 
Respondents:  Businesses  or  other  for- 

proHt 
Subject:  Departmental  Clinical 

Laboratory  Survey  Report  Form, 

Extension— (0938-0032) 
Respondents:  State  or  Local 

Governments 
OMB  Desk  Officer:  Fay  S.  ludicello 

Office  of  die  Secretary 

Office  of  Inspector  General 

Subject:  Program  Inspection  on 
Accuracy  of  Social  Security  Numbers 
in  Aid  to  Families  with  Dependent 
Children/Medicaid  Cases — New 
Respondents:  Individuals  or  Households 
OMB  Desk  Officer  Judy  A.  Mcintosh 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503,  Attn.:  (name  of  OMB  Desk 
Officer). 

Dated:  December  20, 1965. 
K.  Jacqueline  Holz. 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 
(FR  Doc.  85-30578  Filed  12-26-85;  8:45  amj 
BNJJNQ  COOC  41S0-04-M 


Food  and  Drug  Administration 

[Docket  No.  79N-0113:  DESI  2847] 

Drugs  for  Human  Use;  Certain 
Parenteral  MultWitamin  Products; 
Wittidrawal  of  Approval  of  Pertinent 
Parts  of  a  New  Drug  Application 

AOENCV:  Food  and  Drug- Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  portions  of  the  new  drug 
application  that  provide  for  M.V.I. 
Injectable  marketed  by  USVA 
Pharmaceutical  Corp.  The  withdrawal  is 
based  on  lack  of  substantial  evidence 
that  the  product  is  effective.  A 
reformation  has  been  approved. 
EFFECTIVE  DATE:  January  27, 1986. 


ADOflESS:  Requests  for  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with  the 
DESI  number  2847  and  directed  to  the 
Division  of  Drug  Labeling  Compliance 
(HFN-310),  Center  for  Drugs  and 
Biologies,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Catchings,  Center  for  Drugs  and 
Biologies  (HFN-366).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8041. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  September  17. 1984  (49  FR  36446). 
FDA  announced  the  conditions  under 
which  an  effective  parenteral 
multivitamin  formulation  may  be 
marketed.  The  notice,  published  as  part 
of  the  Drug  Efficacy  Study 
Implementation,  also  offered  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  portions  of  new 
drug  applications  (NDA's)  for  certain 
formulations.  The  proposal  was  based 
on  the  lack  of  substantial  evidence  of 
effectiveness  as  required  by  section 
505(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e)).  21  CFR 
300.50,  and  21  CFR  314.111  (now  21  CFR 
314.126).  In  response  to  that  notice,  USV 
Pharmaceutical  Corp.  requested  a 
hearing  for  M.V.I.  Injectable. 

USV  has  since  withdrawn  its  hearing 
request.  Accordingly,  FDA  is  now 
withdrawing  approval  of  parts  of  the 
following  NDA: 

NDA  8-809;  those  parts  that  provide 
for  M.V.I.  Injectable  containing  ascorbic 
acid,  vitamin  A,  ergocaliciferol.  thiamine 
hydrochloride,  riboflavin,  niacinamide, 
pjridoixine  hydrochloride, 
dexpanthenol,  and  dl-alpha  tocopherol 
acetate;  USV  Laboratories  Division, 
USV  Pharmaceutical  Corp.,  Tarrytown. 
NY  10591.  ^ 

This  notice  applies  to  all  portions  of 
NDA  8-809  except  those  that  provide  for 
M.V.I.-12,  which  was  formulated  in 
accordance  with  the  September  1984 
notice.  ^^ 

Any  drug  product  thai  is  identical, 
related,  or  similar  to  M.V.I.  Injectable 
and  is  not  the  subject  of  an  approved 
new  drug  application  or  of  a  pending 
hearing  request  is  covered  by  the  new 
drug  application  for  this  product  and  is 
subject  to  this  notice  (21  CFR  310.6)  Any 
person  who  wishes  to  determine 
whether  a  specific  product  is  covered  by 
this  notice  should  write  to  the  Division 
of  Drug  Labeling  Compliance  (address 
above). 

The  Director  of  the  Center  for  Drugs 
and  Biologies,  under  the  Federal  Food, 
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Drug,  and  Cosmetic  Act  (sec.  505,  52 
Stat.  1052-1053  as  amended  (21  U.S.C 
355))  and  under  the  authority  delegated 
to  him  (21  CFR  5.82)  finds  that,  on  the 
basis  of  new  information  before  him 
with  respect  to  the  product,  evaluated 
together  with  the  evidence  available  to 
him  when  the  application  was  approved, 
there  is  a  lack  of  substantial  evidence 
that  the  product  will  have  the  effect  it 
purports  or  is  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  parts  of  NDA 
B-809  that  provide  for  the  original 
formulation  of  M.V.I.  Injectable 
described  above  and  all  the 
amendments  and  supplements  that 
provide  for  that  product  is  withdrawn 
effective  January  27, 1986.  Shipment  in 
interstate  commerce  of  the  product 
above  or  any  identical,  related,  or 
similar  product  that  is  not  subject  to  an 
approved  new  drug  application  or  of  a 
pending  hearing  request  will  then  be 
unlawful. 

Dated:  December  20, 1985. 
Harry  M.  Meyer.  Jr.. 

Director,  Center  for  Drugs  and  Biologies. 
|FR  Doc.  85-30550  Filed  12-26-85;  8:45  am) 

BILLING  CODE  41«(M>1-« 


Health  Care  Financing  Administration 
[BDMS-37-N] 

ICD-9-CM  Coordination  and 
Maintenance  Committee;  IMeeting 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  public  meeting. 

summary:  This  notice  announces  the 
second  meeting  of  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-ft- 
CM]  Coordination  and  Maintenance 
Committee. 

DATE:  The  meeting  will  be  held  on 
Wednesday,  January  22, 1986  and 
Thursday,  January  23, 1986  beginning  at 
9:30  a.m.  to  4:00  p.m.  e.s.t. 
ADDRESS:  The  meeting  will  be  held  in 
Room  GC7-GD7  West  High  Rise 
Building,  Social  Security  Administration 
Headquarters,  6401  Security  Boulevard, 
Baltimore,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  Levine,  (301)  597-0610. 
SUPPLEMENTARY  INFORMATION:  The 
ICD-9-CM  is  the  clinical  modification  of 
the  World  Health  Organization's 
International  Classification  of  Diseases, 
Ninth  Revision.  It  is  the  coding  system 


required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare,  Medicaid  and  all  other 
health-related  HHS  programs.  The  work 
of  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  will  allow  this 
coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  by 
Federal  programs. 

The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  for 
Federal  programs.  It  is  Co-Chaired  by 
the  National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration. 

At  the  second  meeting  of  the  ICD-9- 
CM  Committee,  members  will  discOss 
requests  received  for  updating  ICD-9- 
CM,  Volume  3  procedures.  These 
requests  include  proposals  for  . 
developing  additional  ICD-9-CM  codes 
for  new  technologies  such  as 
lithotripters,  cardio-vertor  defibrillators, 
and  magnetic  resonance  imaging.  The 
meeting  is  open  to  the  public  and 
attendance,  proposal  submittals  and 
participation  by  interested  parties  are 
encouraged. 

Dated:  December  2a  1985. 

C  McCIain  Haddow, 

Acting  Administrator,  Health  Care  Financing 

A  dministration. 

[FR  Doc.  85-30574  Filed  12-28-85;  8:45  am) 

BILUNG  CODE  4t2IM>t-« 


National  Institutes  of  Health 

National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke; 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 


individuals  associated  with  the 
applications,  the  disdosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  Program  Director  indicated. 

Name  of  Committee:  Subcommittee  on 
Convulsive,  Developmental,  and 
Neuromuscular  Disorders,  Scientific 
Programs  Advisory  Committee. 

Date:  January  9. 1986. 

Place:  National  Institutes  of  Health.  7550 
Wisconsin  Avenue.  Federal  Building,  Room 
B119.  Bethesda,  Maryland  20892. 

Open:  9M  ajn.-lflO  p.m. 

Agenda:  To  discusfe  the  need  for 
development  in  various  areas  of  scientific 
interest  to  the  Convulsive,  Developmental 
and  Neuromuscular  Disorders  Program 
(CDNDP)  and  the  National  Institute  of 
Neurological  and  Communicative  Disorders 
and  Stroke. 

Closed:  IKW  p.m.-5:00  p.m. 

Closure  reason:  To  discuss  applications 
that  are  pending  review  in  CDNDP  in  various 
areas  of  scientific  interest  to  CDNDP. 

Program  Director.  Dr.  Floyd  J.  Brinley.  Jr, 
Federal  Building.  Room  S12A,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  Telephone:  301/496-6541. 

Name  of  Committee:  National  Advisory 
Neurological  and  Communicative  Disorders 
and  Stroke  Council  and  Its  Planning 
Subcommittee. 

Dates:  January  29-^1, 1986. 

Place:  National  Institutes  of  Health. 
Building  3lC  Conference  Room  10.  9000 
Rockville  Pike,  Bethesda,  Maryland  20892. 

Open:  January  29,  IHO  p.m.-3KM  pjn. 
(Planning  Subcommittee).  January  30,  9i» 
a.m.-l:00  p.m.  (Council). 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  January  29,  3:00  p.m.-5M)  pjn. 
(Planning  Subcommittee).  January  3a  IMi 
p.m.-4:00  p.m.  (Council).  January  31, 8:30 
a.m.-adjoumment  (Council). 

Closure  reason:  For  review  of  grant 
applications. 

Executive  secretary:  John  C.  Dalton.  PliD., 
Director,  NINCDS-^AP,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
Telephone:  301/496-9248. 

Name  of  Committee:  Communicative 
Disorders  Review  Committee. 

Dates:  February  20-21, 1986. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  Maryland  20814. 

Open:  February  20,  8:00  a.m.-8:30  a.m. 

Agenda:  To  discuss  program  planning, 
program  accomplishments  and  special 
reports. 

Closed:  February  2a  8:30  a.m.-recess. 
February  21,  8:00  a.m.-adjoumment. 

Closure  reason:  To  review  grant 
applications. 

Executive  secretary:  Dr.  Marilyn  Semmes. 
Federal  Building,  Room  9C-14,  National 
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Institutes  of  HealUi.  Betbewk.  MaiyUnd 
20en.  Telephone:  301/406-8X23. 

Name  of  Committee:  Ne«rok>gical 
Disorders  Program  Project  Review  B 
Committe*. 

Dates:  NUrdi  6-8, 198& 

PlacK  Holiday  Inn.  Chevy  Chase.  5S20 
Wisconsin  Avenue.  Chevy  Chase.  Maryland 
20615. 

Open:  March  6.  8:30  a.m.-OKX)  a.m. 

Cloaed-  March  &  9M)  ajn.-recess.  March  7. 
8:30  a.m.-recess.  March  8,  8:00  ajn.- 
adjoumment. 

Closure  reason:  To  review  grant 
applications. 

Acting  executive  secretary:  Dr.  A  Beau 
White.  Federal  Building.  Room  9C-14. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  Telephone:  301/496-8223. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13  853.  Clinical  Basis  Research: 
No.  1X854.  Biological  Basis  Research) 
Dated  December  23. 1985. 

Baity  |.  Bovwidge, 

Committee  Management  Officer.  NTH. 

|FR  Doc  8S-30613  Hied  12-28-85;  8:45  am) 

MLLING  OOOC  414a-«t-« 


Nationfll  LJbcary  of  Medicine;  Meetings 
of  ttte  Board  of  Regents  and  ttie 
Ejrtramufal  Piogiains  Sut)coinmittee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  tlie  meeting  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine  on  Feimiary  &-7. 1968.  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike.  Bethesda, 
Maryland,  and  the  meeting  of  the 
Extramural  Programs  Subcommittee  of 
the  Board  of  Regents  on  the  preceding 
day  February  5,  from  3.-00  to  5:00  p.m.  in 
the  5th-floor  Conference  Room  of  the 
Lister  Hill  Center  Building.  The  meeting 
of  the  Board  will  be  open  to  the  public 
from  9:00  a.m.  to  4:30  p.m.  on  February  6 
and  from  9:00  ajn.  to  11:00  a.m.  on 
February  7  for  administrative  imports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4),  552b(c)(6). 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463.  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
February  5  will  be  closed  to  the  public, 
and  the  regular  Board  meeting  on 
February  7  will  be  closed  from 
approximately  11.-00  a.m.  to  adjournment 


for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applicatioas.  These  applications  and  the 
discussion  could  reveal  oonDdential 
trade  secrets  or  commercial  property, 
such  as  patentable  material  and 
personal  information  coaceming 
individuals  associated  with  the 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert  Quel  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike.  Bethesda. 
Maryland  20804.  Telephone  Number 
301-49&-6308.  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Dooiestic  Assistance 
Program  No.  13.679 — Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  December  12.  1965. 
Betty  |.  B^vwidsa, 
NIH  Committee  Management  Officer. 

(FR  Doc.  85-30600  Filed  12-28-85;  8:45  am] 

BHJJNQ  COOK  4140-01-il 


Division  of  Research  GnNits;  Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  January 
1966.  and  the  individuals  from  whom 
summaries  of  meetings  and  rosters  of 
committee  members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 


relating  to  study  aectioa  business  for 
approximately  one  hour  at  the  beginning 
of  tiw  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(cMB), 
Title  S,  U.S.  Ck>de  and  section  10(d)  of 
Pub.  L  9Z-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  lliese  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Grants  Inquiries  Office,  Division 
of  Research  Grants,  Westwood  Building. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20205,  telephone  301-496-7441 
will  furnish  summaries  of  the  meetings 
and  rosters  of  committee  members. 
Substantive  program  informaiton  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
conftrm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified.       .^^ 


J«MM- 

S«udy*ec«on 

meal- 
»19» 

Tkna 

Locaiion 

Behavioral  and  Neuroaoences-I  Ms.  Janal  Cuca.  Rm.  A13.  Tal.  301- 
486-5352 

IS-17 

8:30 

496-5352 

23 

•JO 

Room  9.  StSg.  31C.  aa9ta«la.  MO. 

BKMnedical  Saenca»-2.  Or.  Daniel  Eitonazi  Rm   A10.  Tal    301-49fr- 

30-31 

9iX> 

Room  8.  8Mg  31C,  BeVtesda.  MO. 

Bonedlcal  Sdanoaa-3.  Or.  Chahaa  Bakar.  Hm.  Aia  Tal.  301-496- 

27-28 

aM 

HaMay  km.  Bettasda.  MO 

BnmedKal  SciencOT-4.  Or   Charles  Baker.  Rm.  A10.  Tel.  301-496- 

7150. 
8«m«»cal  Scwnoes.6.  Or.  W  Hhert  MMsorv  Rm  A25.  tal  301-496- 

7600 

14-1S 

900 

HOWIVy  Wti,  DOtnOSOB.  w^D. 

15-17 

8:30 

Room    10.    Bido    310.    BeltMsda. 
MO. 

Bioniwlcal  SoetKes-S,  Or.  W  EKierl  WDton.  Rm  A2S.  Tel  301-496- 

7600 
Biomadeal  Saances-6.  Or.  NK:ho(as  MazareHa.  Rm.  AlO.  Tel  301- 

496-3117. 

22-24 

8:30 

Ramadi  ton,  Beatetdi.  MO 

27-29 

830 

Holiday  Inn,  BMhesda.  MO 

Ctiracal  Sc>er«ces-1.  Or  Lynwood  Jonas.  Jr..  Rm.  A19.  Tel  301-496- 

•5-17 

8:30 

Sheraton  Inrv  Silver  Spnns.  MO 

Ctmcal  Scie«y:e»-2.  Or  Bemoe  L«*in,  Rm.  A19.  Tel  301-496-7477 

CSnicst  Scwnc8s-3.  Or  Lyiwood  Jones.  >.  Rm^  A19.  Tel.  301-496- 
7510 

27-29 
23-24 

9:30 

8:30 

Room  4.  Btdo.  31A.  BMheada.  MO. 
HoWay  ton.  GwyyaloiMi.  OC 

Onat  SciencM-4.  Or  Bamica  Lfitdn.  Rm  A19.  TeL  301-496-7477 

16-17 

8:30 

Room  8.  Bug  31C,  BeOiesda.  MO. 

QltiicxjteL;.-,  ir  , 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306, 13.333. 13.337. 13.383- 
13.396, 13.837-13.844, 13,846-13.878, 13.892, 
13.893,  National  Institutes  of  Health,  HHS) 

Dated:  December  12, 1985. 
B«tty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  8&-30610  Filed  12-26-85;  8:45  am] 

BILUHQ  CODE  4140-0V4I 


National  Eye  Institute;  National 
Advisory  Eye  Council;  Itfeeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council, 
National  Eye  Institute,  January  27-28, 
1986,  Building  31,  Conference  Room  8, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  until 
approximately  12:00  noon  on  Monday, 
January  27.  Following  opening  remarks 
by  the  Director,  National  Eye  Institute, 
there  will  be  presentations  by  the  staff 
of  the  Institute  including  budget  and 
average  grant  costs. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(e),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  from 
approximately  12:00  noon  until  recess  on 
Monday,  January  27,  and  from  9:00  a.m. 
to  adjournment  on  Tuesday,  January  28, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  conHdential 
trade  secrets  or  commercial  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  Kay  Valeda,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31.  Room  6A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4903,  will 
provide  summaries  of  meetings  and 
rosters  of  committee  members. 

Dr.  Ronald  G.  Geller,  Associate 
Director  for  Extramural  and 
Collaborative  Programs,  National  Eye 
Institute,  Building  31,  Room  6A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4903.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  Nos.  13.667.  Retinal  and  Choroidal 
Diseases  Research;  13.868,  Corneal  Diseases 
Research:  13.869,  Cataract  Research:  13.870, 
Glaucoma  Research;  and  13.871,  Sensory  and 


Motor  Disorders  of  Visual  Research;  National 
Institutes  of  Health) 

Dated:  December  12. 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  85-30609  Filed  12-26-85:  8:45  am] 
BttXINO  COOC  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meetings  of  ttie  National 
Heart,  Lung,  and  Blood  Advisory 
Council  aiKl  Its  Research 
Subcommittee  and  Manpower 
Sul>committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart  Lung, 
and  Blood  Institute,  February  13-14. 
1986,  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Manpower  Subcommittee  of  the 
above  Council  will  meet  on  February  12, 
1986.  at  1:00  p.m.  and  8:00  p.m. 
respectively,  in  Building  31.  Conference 
Room  9. 

The  Council  meeting  will  be  open  to 
the  public  on  February  13  from  9:00  a.m. 
to  approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code,  agd 
section  10(d)  of  Pub.  L.  92-463,  the 
Council  meeting  will  be  closed  to  the 
public  from  approximately  3:30  p.m.  on 
February  13  to  adjournment  on  February 
14  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  The  meetings  of  the 
Research  Subcommittee  and  the 
Manpower  Subcommittee  of  the  above 
Council  on  February  12  will  be  closed 
from  1:00  p.m.  and  8:00  p.m.  respectively, 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief,  Public 
Inquiries  Reports  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  phone  (301)  496-4236,  will  provide 


a  simimary  of  the  meeting  and  a  roster 
of  the  Council  members. 

Dr.  Samuel  H.  Joseloff,  Executive 
Secretary  of  the  Council,  Westwood 
Building,  Room  7A-15,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  phone  (301)  496-7548.  will  famish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837.,  Heart  and  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research:  and  13.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  12. 1965. 
Betty  |.  Beveridge. 

NIH  Committee  Management  Officer. 
[FR  Doc.  65-30603  Filed  12-26-65;  8:45  am] 
BILUNQ  COOC  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Coordinating  Committee 
sponsored  by  the  National  Heart.  Lung, 
and  Blood  Institute,  on  January  17. 1986, 
9  a.m.  to  4  p.m.,  Hyatt  Regency.  One 
Bethesda  Metro  Center,  Bethesda. 
Maryland  20814,  (301)  657-1234. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  defme  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  The  National  Blood  Pressure 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants  and  meeting 
summary,  contact:  Dr.  Edward  G. 
Roccella,  Coordinator.  Health  Education 
Branch.  Office  of  Prevention.  Education 
and  Control,  National  Heart  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  Building  31,  Room  4Aia 
Bethesda.  Maryland  20892.  (301)  496- 
1051. 

Dated:  Dec.  11, 1965. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  85-30612  Filed  12-26-85:  8:45  am] 

BIUJNQ  COOC  414e-01-« 


National  Institute  of  General  Medfcal 
Sciences;  Meeting;  National  Advisory 
General  Medical  Sciences  Cound 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Coimcil,  National  Institute  of 
General  Medical  Science,  National 
Institutes  of  Health,  on  January  23  and 
24, 1986,  Building  31,  Conference  Room 
10,  Bethesda.  Maryland.  .     - 
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This  meeting  will  be  open  to  the 
public  on  lanuary  23.  IMB,  bt>ai  8:30 
a.m.  to  11:00  a.m.  for  opening  remarks: 
report  of  the  Director,  NIGMS;  and  other 
business  of  the  Council.  Attendance  by 
the  public  Mrill  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552(c)(4)  552(c)(6).  Title 
5.  U.S.  Code,  and  section  10(d)  of  Pub.  L 
92-463.  the  meeting  will  be  closed  to  the 
public  on  January  23  from  11:00  a.m.  to 
6K)0  p.m.,  and  on  January  24. 1966,  from 
8:30  a.m.  until  adjournment,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commerical  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health.  Building  31,  Room 
4A52,  Bethesda,  Maryland  20692, 
Telephone:  301. 496-7301  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
council  members.  Dr.  Ruth  L 
Kirschstein.  Executive  Secretary. 
NACMS  Council,  Nabonal  Institutes  of 
Health,  Westwood  Building.  Room  928. 
Bethesda.  Maryland  20205.  Telephone: 
301,  498-7891  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  13-«21.  Physiology  and 
Biomedical  Engineering:  13-859, 
Phaniiacology-Toxicolog>'  Research:  13-882, 
Genetics  Research:  13-863.  Cellular  and 
Molecular  Basis  of  disease  Research:  and  13- 
880.  Minority  Access  to  Research  Careers 
jMARC)) 

Dated:  December  12. 1985. 
Belty  |.  Be\-ari(lg«. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  BS-30611  Filed  12-28-85:  8:45  am] 

ntUNO  CODE  4140-01-11 


NatkMMi  Institute  of  Neurologteal  and 
Communicative  Disorders  and  Straka; 
Meeting  of  the  Neurological  Disorders 
Program  Project  Review  A  Conmiittee 

Pursuant  to  Pub.  L  92-'463.  notice  is 
hereby  given  of  the  meeting  of  the 
Neurological  Disorders  Program  Project 
Review  A  Committee.  National 
Institutes  of  Health.  February  9-11. 1986. 
at  The  Holiday  Inn  at  Union  Square.  480 
Sutter.  San  Francisco.  California  94108. 

The  meeting  will  be  open  to  the  pubhc 
from  8:30  a.m.  until  9:30  a.m.  on 
February  9. 1986  to  discuss  program 
planning  and  program  accomplishments. 


Attendance  by  the  pnbHc  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  2b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  the  meeting  will  be       • 
closed  to  the  public  from  9:30  a.ni.  on 
February  9  to  adjournment  on  February 
11,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applicatietirand  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Leon  Jack  Greenbaum,  Jr.. 
Executive  Secretary.  Federal  Building. 
Room  9C14.  Bethesda.  MD  20205  (Tel. 
No.  301/495-9223)  will  furnish 
summaries  of  the  meeting,  the  roster  of 
committee  members  and  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.853.  Clinical  Basis  Research: 
No.  13.854.  Biological  Basis  Research) 

Dated:  December  12. 1985. 
Botty  |.  B«vafidgB. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  85-30604  Filed  12-28-85:  8:45  affl| 
■ILUNG  COW  4M0-01-« 


National  Institute  of  AMergy  and 
Infectious  Diaeases;  Meetings; 
National  Advisory  Allergy  and 
Infectious  Diseases  CouncH;  Allergy 
and  bnmunotogy  Subcommittee; 
Microliiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  23-24. 1986,  at  the  National 
Institutes  of  Health,  Building  31C. 
Conference  Room  6,  Bethesda,  Maryland 
20892. 

The  meeting  will  be  open  to  the  public 
on  January  23  from  approximately  9:00 
a.m.  to  9:3D  a.m.,  for  opening  remarks  of 
the  Institute  Director  and  again  from 
1:30  p.m.  to  approximately  5:00  p.m.  for 
discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  discussions  will  be  on 
Sexually  Transmitted  Diseases  (other 
than  AIDS).  On  January  24  the  meeting 
will  be  open  to  the  public  from 
approximately  8:30  a.m.  to  9:30  a.m.  for 


the  reports  of  the  Director  of  the 
Microbiology  and  Infectious  Diseases 
Program  and  the  Director  of  the 
Immunology,  Allergic  and  Immunologic 
Diseases  Program. 

.    In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b(c)(6),  Title  5.  U.S.  Code,  and 
section  10(d)  of  Pub.  L  92-463,  the 
meeting  of  the  NAAIDC  Allergy  and 
Immunology  Subcommittee  aind  of  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  hours 
for  the  review,  evaluation,  and 
discussion  of  individual  grant 
applications.  It  is  anticipated  that  this 
will  occur  from  9:30  a.m.  until 
approximately  12:30  p.m.  on  January  23. 
The  meeting  of  the  full  Council  will  be 
closed  from  approximately  9:30  a.m. 
until  adjournment  on  January  24.  for  the 
review,  evaluation,  and  discussion  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Gwendolyn  Trible.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
Room  7A32.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892. 
telephone  (301)  496-5717.  will  provide 
summaries  of  the  meetings  and  rosters 
of  the  Council  members  as  requested.  . 

Dr.  John  W.  Diggs,  Director, 
Extramural  Activities  Program.  NIAID. 
NIH.  Westwood  Building.  Room  703, 
telephone  (301)  496-7291,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciences:  13.858.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Dated;  December  12, 1985. 
Betty  ).  Beveridge, 

NIH  Committee  Management  Officer. 
|FR  Doc.  85-30605  Filed  12-26-85:  8:45  am] 

BIUJNQ  CODE  414(M>1-M 


National  Institute  of  CtilM  Health  and 
numan  uweiopmeni;  aieeuiiy. 
National  Advisory  ChM  Health  and 
Human  Development  CouncH 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council  January 
27-28, 1966.  in  Building  31.  Conference 


BEST  COPY  AVAILABLE 
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Room  6,  Nationai  Institutes  of  Health. 
Bethesda.  Maryland,  and  the  meeting  of 
the  Subcommittee  on  Planning  on 
January  27  from  8:30  ajn.  to  9:30  a  jo.  in 
Building  31.  Room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  January  27  from  9:30  a.m. 
until  5:00  p.m.  The  agenda  includes  a 
report  by  the  Acting  Director.  NICHO. 
and  a  presentation  by  the  Reproductive 
Sciences  Branch,  Center  for  Population 
Research.  The  meeting  will  be  open  on 
January  28  immediately  following  the 
review  of  applications  if  any  policy 
issiies  are  raised  which  need  further 
discussion.  The  Subcommittee  meeting 
will  be  open  on  January  27  from  8:30 
a.m.  to  9:30  a.m.  to  discuss  program 
plans  and  the  agenda  for  the  next 
Council  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(cM6).  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  January  28 
from  8:30  a.m.  to  completion  of  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Marjorie  Neff,  Council  Secretary, 
NICHD,  Landow  Building.  Room  eC08, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  Area  Code  301,  496- 
1485,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.864,  Population  Research, 
and  13.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health] 

Dated:  December  12, 1985. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc  85-30606  Filed  12-26-85;  8:45  am) 

MUJNQ  COOE  4140-01-M 


National  Institute  of  Dental  Research; 
Meeting;  National  Advisory  Dental 
Research  Council 

Pursuant  to  Pub.  L  92-463.  notkx  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  January  27-28, 1986. 
Conference  Room  7,  Building  31C. 
National  Institutes  of  Health,  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  pubhc  form  9KK>  a  jn.  to  recess  on 


January  27  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  S52b(c)(4)  and  552(cM6), 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  the  meeting  of  the 
Council  will  be  closed  to  the  public  on 
January  28  from  9c00  ajn.  to  adjourment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personsal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Marie  U.  Nylen,  Executive 
Secretary  National  Advisory  Dental 
Research  Council,  and  Associate 
Director,  Extramural  Programs,  National 
Institute  of  Dental  Research,  National 
Institutes  of  Health,  Westwood  Building. 
Room  503,  Bethesda,  Maryland  20892 
(telephone  301  496-7723),  will  furnish 
roster  of  committee  members,  a 
summary  of  the  meeting,  and  other 
information  pertaining  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.121 — Diseases  of  the  Teeth 
and  Support  Tissues;  Caries  and  Restorative 
Materials;  Periodontal  and  Soft  Tissue 
Diseases;  13.122 — Disorders  of  Structure, 
Function,  and  Behavior  Craniofacial 
Anomalies.  Pain  Control,  and  Behavioral 
Studies;  13.845 — Dental  Research  institutes; 
National  Institutes  of  Health) 

Dated:  December  12, 1985. 
B«tty ).  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  85-30607  Filed  12-26-85;  8:45  amj 

MUJNO  COOE  4t40-01-ll 


National  Institute  of  Environmental 
Health  Sciences;  Meeting;  National 
Advisory  Environmental  Health 
Sciences  Council 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council,  January  30-31. 
1986,  at  the  National  Institute  of 
Environmental  Health  Sciences,  Building 
101  Conference  Room,  South  Campus. 
Research  Triangle  Park.  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  January  30  from  9  a.m.  to 
approximately  12  noon  for  the  report  of 
the  Director.  NIEHS,  and  for  discussion 
of  the  NIEHS  budget,  program  policies 
and  issues,  recent  legislation,  and  other 
items  of  interest.  Attendance  by  the 
public  will  be  limited  to  space  available. 


In  accordance  with  the  provisions  set 
forth  in  sections  S52(cK4)  end  552b(c)(6). 
Title  5  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463.  the  meeting  will  be 
closed  to  the  public  January  30.  from 
approximately  \iOO  p.m.  to  ad)ournmenl 
on  January  31,  for  the  review,  discussion 
and  evahration  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  Mayfield,  Extramural 
Program,  NIEHS,  P.O.  Box  12233. 
Research  Triangle  Park,  North  Carolina 
27709,  (919)  541-7628,  FTS  629-7628.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.112.  Characteriration  of 
Environmental  Health  Hazards:  13.113. 
Biological  Response  to  Environmental  Health 
Hazards;  13.114.  Applied  Toxicological 
Research  and  Testing:  13.115.  Biometry  end 
Risk  Estimation;  13.894.  Resource  and 
Manpower  Development.  National  Institutes 
of  Health) 

Dated:  December  12. 1985. 
Betty  I.  Beveridge. 

Committee  Management  Office.  NIH. 
jFR  Doc.  85-30606  Filed  12-26-85;  9Ah  an| 

BHJJMG  COOC  4t4e-0t-M 


Meeting  of  the  General  Clinical 
Research  Centers  Committee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee,  Division  of 
Research  Resources  (DRR).  February  10- 
11, 1986,  Conference  Room  6,  Building 
31,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

This  meeting  will  be  open  to  the 
public  on  February  10  from  9:00  a.m.  to 
approximately  ll.-OO  a.m.  during  which 
time  there  will  be  comments  by  the 
Director,  DRR:  an  update  on  the  GCRC 
Program;  and  reportson  the  Clinical 
Associate  Physician  Program;  the 
diffusion  of  the  CLINFO  System; 
possible  new  technologies  for  GCRCs; 
and  clinical  research  data  management. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.  Code  a  Section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  February  10  from 


|/4Witt|')fl,ir'»'i!s 
rA Xrhm 
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approximately  11:00  a.m.  to  recess  and 
from  approximately  8:00  a.m.  to 
adjournment  on  February  11  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  conndenlial  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  lamed  Augustine,  Information 
Officer,  Division  of  Research  Resources. 
BIdg.  31,  Rm.  5B-1Q.  National  Institutes 
of  Health.  Bethesda.  Maryland  20892. 
(301)  496-5545,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members.  Dr.  Ephraim  Y. 
Levin.  Executive  Secretary  of  the 
General  Clinical  Research  Centers 
Review  Committee,  BIdg.  31.  Room  5B51. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  946-6595.  will 
furnish  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.333.  Clinical  Research. 
National  Institutes  of  Health) 
Ualed:  Decemlier  12. 1985. 
Betty  |.  Bevetidge, 
IVIH  Committee  Mana^ment  Office. 
|FR  Doc  85-30601  Filed  12-26-65:  8:45  am) 

MLUNC  COOC  4140-01-M 


Cancer  Control  Intervention  Contract 
Review  Conuntttee;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  intervention  Contract 
Review  Committee.  National  Cancer 
Institute.  National  Institutes  of  Health. 
January  30-31. 1986,  Building  31, 
Conference  Room  4.  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  January  30.  from  8:30  a.m.  to 
9:30  a.m..  to  review  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552(c)(4)  and  552b(c)(6). 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  the  meeting  will  be 
closed  to  the  public  on  January  30,  from 
approximately  9:30  a.m.  until  recess,  and 
January  31,  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  contract  proposals. 
These  proposals  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  proposals, 
disclosure  of  which  would  constitute  a 


clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Courtney  Michael  Kerwin, 
Executive  Secretary,  Cancer  Control 
Intervention  Contract  Review 
Committee.  National  Cancer  Institute. 
Westwood  Building,  Room  805.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892  (301/496-7030)  will  furnish 
substantive  program  information. 

Dated:  December  12. 1985. 
Betty  |.  B«veridge. 
Committee  Management  Officer.  NIH. 

|FR  Doc.  85-30602  Filed  12-26-85:  8:45  am) 

WLUNQ  CODE  4140-01-11 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Blood  Diseases 
and  Resources  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Blood 
Diseases  and  Resources  Advisory 
Committee.  National  Heart.  Lung,  and 
Blood  Institute.  February  24-25. 1986, 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892.  The  Committee  will  meet  in 
Building  31.  Conference  Room  8.  C 
Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  5:00  p.m.  on 
February  24.  and  from  9:00  a.m.  to 
adjournment  on  February  25.  to  discuss 
the  status  of  the  Blood  Diseases  and 
Resources  program  needs  and 
opportunities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Terry  Bellicha.  Chief.  Public 
Inquiries  and  Reports  Branch.  National 
Heart,  Lung,  and  Blood  Institute. 
Building  31.  Room  4A21.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  phone  (301)  496-4236.  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Committee  members. 

Dr.  Fann  Harding.  Assistant  to  the 
Director.  Division  of  Blood  Diseases  and 
Resources.  National  Heart.  Lung,  and 
Blood  Institute.  Federal  Building.  Room 
5A-08.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  phone  (301) 
496-1817,  will  furnish  substantive 
program  information. 

December  20, 1985. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 


Resources  Research.  National  Institutes  of 

Health) 

Betty  |.  Beveridge. 

NIH  Committee  Management  Officer. 
|FR  Doc.  85-30592  Filed' 12-26-85:  8:45  am| 

WLUNO  CODE  4140-01-M 


National  Diat>etes  Advisory  Board; 
Meeting  i 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Diabetes  Advisory  Board  and 
its  subcommittees  on  January  16. 1986. 
8:30  a.m.  to  adjournment,  at  the  Hyatt 
Regency  Bethesda,  1  Bethesda  Metro 
Center,  Bethesda.  Maryland  20814.  The 
meeting,  which  will  be  open  to  the 
public  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  implementation  of  the 
long-range  plan  to  combat  diabetes 
mellitus.  Attendance  by  the  public  will 
be  limited  to  space  available.  Notice  of 
the  meeting  room  will  be  posted  in  the 
hotel  lobby. 

Mr.  Raymond  M.  Kuehne.  Executive 
Director,  National  Diabetes  Advisory 
Board.  Federal  Building.  Room  616. 
Bethesda.  Maryland  20892,  (301)  496- 
6045,  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  ofl'ice. 

Dated:  December  2a  198$. 
Betty ).  Beveridge.  | 

NIH  Committee  Management  Officer. 
|FR  Doc.  85-30593  Filed  12-r26-^:  8:45  amj 

BILUNO  COOC  4140-01-M  ^ 


DEPARTMENT  OF  THE  INTERIOR     •> 

Fish  and  Wildlife  Service 

Environmental  Impact  Statement  on 
Nortti  Key  Largo  (Florida)  Habitat 
Conservation  Plan  and  Endangered 
Species  Act  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Availability  of  scoping 
document. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  has  completed  a  scoping 
document  as  part  of  the  preparation  of 
an  Environmental  Impact  Statement 
(EIS)  of  the  North  Key  Largo  (Florida) 
Habitat  Conservation  Plan  (HCP)  and 
proposed  Endangered  Species  Act 
Section  10(a)  permit.  The  HCP  is  being 
prepared  by  the  North  Key  Largo 
Habitat  Conservation  Plan  Study 
Committee  in  conjunction  with  the 


I 
I 


preparation  by  Monroe  Coonty.  Florida 
of  a  Comprehensive  Plan  for 
development  of  tbe  County.  The  FWS  is 
working  closely  with  the  County  and  the 
Florida  Department  of  Community 
Affairs  (DCA)  in  preparation  of  the  EIS. 
On  May  16  and  October  23. 1965,  the 
FWS  held  scoping  meetings  to  receive 
comments  from  the  public.  The  scopfng 
document  is  based  upon  comments 
received  at  those  SMetings  an  upon 
writtten  comments  received  by  the  FWS. 
DATES:  The  scoping  document  is 
available  as  of  December  27. 198S. 
ADDRESS:  Copies  of  the  scoping 
document  may  be  obtained  from  the 
Supervisor.  Endangered  Species  Field 
Station.  U.S.  Fish  and  Wildlife  Snvioe, 
2747  Art  Museum  Drive,  Jacksonville, 
Florida  32207. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Mr.  David  |.  Wesley  at  tbe  above 
address  (904/791-2580). 
SUPPLEMENTARY  INFORMATKM: 

Description  of  the  Proposed  Action 

The  FWS  may  issue  a  permit  pursuant 
to  section  10(a)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  16 
U.S.C.  1539(a),  that  wowW  authorize  the 
take  of  listed  species  incidental  to 
development  and  other  activities  in 
North  Key  Largo,  Florida.  Section  10(a) 
of  the  Endangered  Species  Act  was 
amended  in  1982  to  authorize  tbe 
issuance  of  permits  to  take  endangered 
species  as  an  incident  to  otherwise 
lawful  activities  provided  that  the 
permit  application  is  supported  by  4 
habitat  conservation  plan  that  wili 
further  the  long  term  conservation  of  the 
species.  The  proposed  isiiuance  of  the 
incidental  take  permit  may  have  a 
signficant  effect  on  the  quality  of  the 
human  environment  and  thus  will  be  the 
subject  of  an  EIS  prepared  pursuant  to 
section  102(2)(C)  of  the  National 
Environment  Policy  Act  of  1969  (NEPA), 
42  U.S.C.  4332(2)(C). 

Monroe  County,  Florida,  where  North 
Key  Largo  is  located,  is  in  the  process  of 
preparing  a  Comprehensive  Plan  for 
development  of  the  County  under  the 
Florida  Area  of  Critical  State  Concern 
process,  Florida  Statutes,  Chapter  380. 
Any  successful  HCP  for  North  Key  Largo 
must  be  consistent  with  tbe 
requirements  of  the  Monroe  County 
Comprehensive  Plan.  In  addition. 
Congress  has  allocated  $98,000,  to  be 
matched  with  non-Federal  funds,  for  the 
development  of  an  HCP  for  North  Key 
Largo.  The  FWS  has  subsequently 
entered  into  a  grant  agreement  with  the 
DCA  under  which  the  County,  in 
cooperation  with  the  DCA.  wili  prepare 
an  HCP  for  North  Key  Laj:go.  In 
preparing  the  HCP,  the  County  and  its 


staff  will  wfork  with  the  North  Key  Largo 
Habitat  Conservation  Plan  Study 
Committee  to  explore  the  possibilities 
for  aliowii^  reasonable  levels  of 
development  on  North  Key  Largo,  while 
meeting  the  goals  of  section  10(a),  which 
include  ensuring  the  long  term 
conservation  of  any  affected  listed 
species.  Pursuant  to  the  FWS-DCA  grant 
agreement  and  in  accordance  writh  40 
CFH  Pari  1506.  the  FWS  wrili  be  working 
closely  with  the  County  to  prepare  an 
EIS  on  the  possible  incidental  take 
permit. 

Scoping  Process 

On  May  18. 1985.  FWS  held  a  scoping 
meeting  as  part  of  tbe  process  of 
preparing  the  EIS.  Tbe  meeting  was 
attended  by  33  persons  and  3  written 
comments  were  received.  A  draft 
scoping  document  was  prepared,  based 
upon  informatkn  received  at  the  public 
meeting  and  written  comments.  Copies 
were  sent  to  all  participants  in  the  May 
18, 1985,  meeting  as  well  as  all  persons 
who  have  attended  the  HCP  meetings.  A 
second  scoping  meeting  was  held  on 
October  23, 1985.  Twenty-five  persons 
attended,  and  one  written  comment  was 
received.  The  comment  period  closed  on 
November  15, 1985.  Appropriate 
information  and  comments  were 
incorporated  in  the  final  scoping 
document,  which  is  now  available  (see 
above). 

Tbe  environmental  review  of  this 
proposed  action  is  being  conducted  in 
accordance  with  the  requirements  of 
NEPA,  the  regulations  of  the  Council  on 
Environmental  Quality.  40  CFR  Parts 
1500-1508,  other  applicable  Federal 
regulations,  and  FWS  procedures  for 
compliance  with  these  regulations. 

(Notice  Availability  of  scoping  document  for 
Environmental  Impact  Statement  on  North 
Key  Habitat  Conservation  Plan) 

Dated:  December  16, 198&. 
Daniel  B.  Allen. 

Acting  Regional  Director,  FWS,  Alanta, 
Georgia. 

(PR  Doc.  85-30556  Filed  12^2&-«5:  &45  am) 

SIUMQ  OOOE  4S10-S«-M 


Bureau  of  Land  ManagenMnt 

(CA-17695] 

Realty  Action;  Exchange  of  Public 
Lands  In  San  Diego  County,  CA 

aoency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


SUMMMRV:  The  following  described 

public  lands  located  in  Sen  Diego 
County,  California,  have  been  examined, 
and  through  the  development  of  land 
use  planning  decisions  based  00  public 
input,  resource  considerations. 
regulations,  and  Bureau  policies,  il  has 
been  determined  that  these  public  lands 
are  suitable  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716): 

*S—  BiimiirJtan  Mnrirfina  rnKfnrai» 

T.  17  S„  R.  1  E.. 
Sec.  20.  NEVi.  NHSEVt.  SES^SE^ 
Sec.21.NV^NWSVfe 
Sec.  29.  WV^.  W%  SEW. 

Containing  640  acres. 

All  minerals  in  these  public  lands  will 
be  included  in  the  exchange. 

In  exchange  for  these  lands  the  United 
States  will  acquire  land  or  interests  in 
land  throughout  California  from  the 
Trust  for  Public  Land,  82  Second  Street 
San  Francisco,  California  94105.  The 
lands  or  interests  in  lands  are  in  three 
different  locations.  The  value  of  the 
lands  or  interests  in  lands  to  be 
exchanged  are  approximately  equal  and 
the  acreage  will  be  adjusted  or  money 
will  be  used  to  equalize  the  values  upon 
completion  of  the  final  appraisal  of  Uic 
lands.  The  lands  or  interests  in  lands  to 
be  acquired  are  as  follows,  listed  in 
order  of  descending  priority  for 
acquisition.  The  lands  listed  first  will  be 
acquired  first  and  so  on,  until  the  values 
of  public  and  private  land  are  equalized: 

1.  Eagle  Lake  Conservation  and  PiibGc 

Access  Easements 

The  Unfted  States  %vill  acquire 
interests  in  these  lands,  located  along 
the  southeast  shore  of  Eagle  Lake,  in 
Lassen  County,  Cahfomia.  The  interests 
to  be  acquired  are  conservation  and 
public  access  easements.  The  area 
involved  is  the  longest  shoreline  of 
undeveloped  private  land  remaining  at 
Eagle  Lake,  which  is  the  second  largest 
natural  freshwater  lake  entirely  within 
California.  The  conservation  easement 
would  prevent  any  subdivision  of  the 
land,  and  would  protect  in  perpetuity 
the  predominantly  natural,  scenic, 
agricultural,  open  space  and  aesthetic 
attributes  of  the  land.  The  public  access 
easement  would  aUow  public  pedestrian 
access  to  and  over  the  entire  property 
(except  80  acres  of  residential  area). 
with  the  right  of  the  public  to  hunt  and 
fish  on  the  land.  The  easements 
described  above  will  be  acquired  on  the 
following  private  lands: 

Mount  Oiable  Mnitfian.  Calitaraia 

T  32  N    R  11  E. 
Sec.  11.  lots  l,2,3.a  EViSEV4.  SWWSEV*: 


aifen 
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Sec  12.  lots  1.2.3.4,  NWy4NWy4.  SWV« 

SEy«.SV4SWy4: 
Sec.  13.  lots  1.2.3,  WViNEy«.  NWy4, 

E%SWy4,  WV4SEy4; 
Sec  14,  lots  3,4,5,  NEy4NEy4.  S^NEy4, 

NWy4SEVS: 
Sec  24,  NWy4r^y4,  NEViNWVi. 
T.  32  N.,  R.  12  E. 
Sec  7.  tracts  39,  40: 
Sec  1&  tracts  42,  43. 
Containing  1578.91  acres,  more  or  less. 

2.  Western  Otay  Mountain  WSA 
Inholding 

The  United  States  will  acquire  fee  title 
(including  all  minerals)  to  the  following 
private  land,  located  within  the  Western 
Otay  Mountain  Wilderness  Study  Area, 
in  San  Diego  County,  California: 

San  Bernaidino  Meridian,  California 
T  IB  S.  R  1  E. 

Sec  10,  S^NEy4.  NEy4SEVi: 

Secll,NWV4SWy4. 

Containing  160  acres. 

3.  Cleveland  National  Forest  Inholdings 

The  United  States  will  acquire  fee  title 
(including  all  minerals]  to  various 
parcels  of  private  land  located  within 
the  Cleveland  National  Forest,  in  San 
Diego  County,  California.  These  lands 
will  later  be  transferred  from  the  Bureau 
of  Land  Management  to  the  U.S.  Forest 
Service.  The  lands  to  be  acquired  are  as 
follows: 
San  Bernardino  Meridian,  California 

T.  15  S.,  R.  4  E., 
Tract  50: 
Tract  55,  excluding  that  portion  lying 

within  Calif.  State  Highway  Interstate  B; 
Tract  56,  excluding  that  portion  lying 

within  Calif.  State  Highway  Interstate  8: 
Tract  57,  excluding  that  portion  lying 

within  Calif.  State  Highway  Interstate  8: 
Tract  58,  excluding  that  portion  lying 

within  Calif.  State  Highway  Interstate  8: 
Tract  59,  Tract  60; 
Tract  61,  excluding  that  portion  lying  north 

of  the  southerly  boundary  of  Calif.  State 

Highway  Interstate  8. 
T.  16  S.,  R.  4  E.. 
Sec  5.  lot  4. 

Containing  approximately  1.137  acres. 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  that  have 
signiHcant  multiple-use  values,  including 
recreational,  wildlife,  wilderness, 
scenic,  and  endangered  species  values 
that  far  outweigh  values  found  on  the 
Federal  lands  to  be  exchanged.  The 
exchange  is  consistent  with  the  Bureau 
of  Land  Management  Susanville 
District's  Willow  Creek  Management 
Framework  Plan,  and  the  California 
Desert  District's  Escondido  Management 
Framework  Plan.  These  public  lands 
have  been  identified  for  disposal  in  the 
BLM's  Southern  California  Metropolitan 
Projects  Area's  Management  Action 


Summary.  The  exchange  is  consistent 
with  the  management  objectives  of  the 
Cleveland  National  Forest.  This 
exchange  has  been  discussed  with 
Lassen  County,  San  Diego  County,  and 
various  State  of  California  agencies.  The 
public  interest  will  be  well  served  by 
making  this  exchange. 

There  will  be  reserved  to  the  United 
States  in  the  public  lands  to  be 
exchanged,  a  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
Act  of  August  30. 1890  (43  U.S.C.  945). 

The  publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  herein  from  all  other 
forms  of  appropriation  and  entry  under 
the  public  laws,  including  the  mining 
laws,  for  a  period  of  two  years  from  the 
date  of  publication.  The  exchange  is 
expected  to  be  completed  before  the  end 
of  that  period. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis,  is  available  for  review  at  the 
Bureau  of  Land  Management's 
Susanville  District  Office,  705  Hall 
Street,  Susanville,  CA  96130  and  at  the 
Califomial  Desert  District  Office,  1695 
Spruce  Street,  Riverside,  CA  92507. 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Deputy  State 
Director,  Division  of  Operations, 
California  State  Office  of  the  Bureau  of 
Land  Management. 

ADDRESSES:  Comments  should  be  sent 
to:  Deputy  State  Director  (CA-943.1). 
Bureau  of  Land  Management,  2800 
Cottage  Way,  Room  E-2841, 
Sacramento,  California  95825. 
(Reference  exchange  number  CA-17695). 
Objections  will  be  evaluated  by  the 
California  State  Director  of  the  Bureau 
of  Land  Management,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Humm  or  Jacqueline  GrRiton. 
Susanville  District  Office,  at  (916)  257- 
5381. 

Dated:  December  19, 1985. 
Bruce  P.  Conrad.  -' 

Deputy  State  Director.  Division  of  Operations. 

|FR  Doc.  85-30562  Filed  12-26-^5;  8:45  am) 

eiLLIMG  CODE  43ia-40-M 


DEPARTMENT  OF  THE  INTERIOR 
FiNng  of  Plats  of  Survey:  Oregon 

agency:  Bureau  of  Land,  Management, 
Interior.  .^ 

AcnoN:  Notice.- 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon  on  November 
29, 1985. 

Willamette  Meridian         '^     '    '■  .' 

OR  T.  20  S..  R.  10  W.:         | 
ORT.  21S..  R.  32V4E. 

The  above  two  plats  represent 
dependent  resurveys  and  subdivision. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  825  N.  E. 
Multnomah  Street,  P.O.  Box  2965. 
Portland.  Oregon  97208. 

Dated:  December  17, 1985. 
Leland  D.  Monicon, 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

(PR  Doc.  85-30561  Piled  12-26-85:  8:45  am] 
BNXINQ  COOC  4910-33-M 

FIHng  of  Plats  of  Survey;  Oregon/ 
Washington  ^ 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


1 


summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon  on  the  dates 
hereinafter  stated: 

Willamette  Meridian 

OR  T.  21  S..  R.  8  W.; 
OR  T.  26  S.,  R.  14  E.:  '>: 

WA  T.  7  N.,  R.  13  E. 
Officially  filed.  October  22, 1985. 

OR  T.  13  S..  R.  6  W.;  i^ 

OR  T.  9  S.,  R.  39  E. 
Officially  filed.  November  13, 1985. 

All  of  the  above-listed  plats  represent 
dependent  resurvevs,  subdivisions,  and 
a  supplemental  plat. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  825  N.E. 
Multnomah.  P.O.  Box  2965,  Portland. 
Oregon  97208. 

Dated:  December  17, 1985. 
Leland  D.  Morrison, 

Acting  Chief  Branch  of  Lands  and  Mineral 
Operations. 
(PR  Doc.  85-30569  Filed  12-26-85:  8:45  am| 

BILLING  COO€  4310-33-M 
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Filing  of  Plat  of  Survey;  Washington 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  plat  of  survey  of  the 
following  described  land  will  be 
officially  Tiled  at  8:30  a.m.,  February  4, 
1986,  in  the  Oregon  State  Office, 
Portland,  Oregon. 

Willamette  Meridian  '' 

T.  12  N..  R.  6  E.. 
Sec.  37  Lot  1 

The  area  described  aggregates  2.9  acres. 

Section  37  is  situated  between 
sections  one  and  twelve.  The  lands  are 
located  within  Lewis  County, 
Washington  about  one  and  one  half 
miles  northwest  of  the  town  of  Randle. 
Access  is  by  a  private  logging  road  oH  of 
U.S.  Highway  No.  12. 

The  terrain  is  mountainous.  Elevations 
range  from  1,840  to  3,600  feet  above  sea 
level.  The  soil  is  composed  of  loam, 
sand,  and  rock  with  a  variety  of  timber 
and  undergrowth. 

Section  37  is  administered  by  the 
Gifford  Pinchot  National  Forest  and  is 
open  to  such  forms  of  disposition  as 
may  bylaw  be  made  of  the  national 
forest  land. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  825  NE 
Multnomah  Street,  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  December  17, 1985.  ■     ^  .  •• 

Leiand  D.  Morrison, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  85-30570  Filed  12-26-85;  6:45  am] 

BILUNQ  CODE  4310-33-M 


Carson  City  District  Office;  Public 
Hearing 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Carson  City  District 
Office  will  conduct  a  hearing  regarding 
the  routine  use  of  helicopter  to  gather 
wild  horses  and  burros,  and  motorized 
vehicles  to  transport  them,  in 
accordance  with  Pub.  L.  94-579,  Sec.  404, 
during  the  present  fiscal  year. 

date:  January  17, 1986;  10:00  a.m. 

ADDRESS:  1535  Hot  Springs  Road.  Suite 
300,  Carson  City,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Weiss,  Environmental  Protection 
Specialist,  1535  Hot  Springs  Road,  Suite 


300,  Carson  City,  NV  80701.  (702)  882- 

1631 

Thomas  ).  Owen, 

District  Manager.  ■*     :" 

[FR  Doc.  85-30560  Filed  12-26-85:  8:45  am] 

MLUNO  CODE  4310-HC-M 


Medf  ord  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Bureau  of  Land  Management,  Medford 
District  Advisory  Council  will  be  held 
January  30, 1986. 

On  January  30,  the  meeting  will  begin 
at  1:00  p.m.,  in  the  Oregon  Room  of  the 
Bureau  of  Land  Management  Office  at 
3040  Biddle  Road,  Medford.  Oregon.  The 
agenda  for  the  meeting  will  include: 

A  presentation  by  members  of  the 
Medford  District's  task  force  on  public 
involvement;  a  discussion  by  staff 
members  on  the  District's  FY  1986 
budget,  plans  and  programs;  and  the 
District's  1986  timber  sale  program. 

The  meeting  of  the  advisory  council  is 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  board 
following  conclusion  of  its  other  agenda 
items  on  January  30,  or  file  written 
statements  for  the  board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management,  3040  Biddle  Road, 
Medford  Oregon  97504,  by  January  30, 
1986.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
district  ofHce  and  be  available  for  pubhc 
inspection  and  reproduction  (during 
regular  business  hours)  within  30  days 
following  the  meeting. 

Date  Signed:  December  18. 1985. 
Hugh  R.  Sbera, 
District  Manager. 
(FR  Doc.  85-30568  Filed  12-26-85:  8:45  am] 

BttXINQ  CODE  4310-3S-M 


[W-87233] 

Wyoming;  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw  20 
acres  of  public  land  for  the  Sugarloaf 
Petroglyph  and  Pine  Spring  Cultural  Site 
in  Sweetwater  County,  Wyoming.  This 


notice  closes  the  land  for  up  to  2  year* 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 

DATE:  Comments  and  requests  for  a 
public  meeting  should  be  received  by 
March  27, 1986. 

ADDRESS:  Comments  and  meetiog 
requests  should  be  sent  to:  Wyoming 
State  Director,  Bureau  of  Land 
Management.  P.O.  Box  1828.  Qieyenne. 
Wyoming  82003. 

FOR  FURTHER  MFOfMATION  COMTACR 

Tamara  J.  Gertsch,  Wyoming  State 
Office,  307-772-2072. 

On  December  2. 1985.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement  sale,  location,  or 
entry  under  the  nondiscretionary  public 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 


Sixth  Principal  Meridian.  Wji 

T.  14  N..  R.  107  W.. 

Sec.  27.  EV^NWy4SEV«NW%. 
T.  14  N..  R.  109  W., 

Sec  19,  S^SWMiSWV^SE%; 

Sea  Sa  NWV4NWV«NE%. 

The  area  de8cril)ed  contains  20  acres  in 
Sweetwater  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  segregate  the  above 
described  lands  from  appropriation 
under  the  nondiscretionary  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws,  to  conserve  the 
signiHcant  scientific,  artistic 
educational,  and  archeological  values  of 
the  Sugarloaf  Petroglyh  and  Pine  Spring 
Cultural  Site. 

Effective  on  the  date  of  publication, 
these  lands  are  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
The  lands  remain  open  to  mineral 
leasing  subject  to  concurrences  by  the 
Department  of  the  Interior.  The  lands 
will  remain  open  to  surface  uses  which 
are  compatible  with  the  project  until  die 
withdrawal  is  Hnal  and  until 
construction  is  started.  The  segregative 
effect  of  this  pending  application  will 
terminate  2  years  from  the  date  of  this 
publication  unless  final  withdrawal 
action  is  taken  or  the  application  is 
terminated  prior  to  that  date.  Notice  of 
any  action  will  be  published  in  the 
Federal  Register. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing  to  the  State  Director.  Wyoming 
State  Office. 

Pursuant  to  section  204(h)  of  the 
Federal  Land  Policy  and  Management 


BEST  COPY  AVAILABLE 
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Ad  «l  1978k  notice  k  hanby^hwo  that 
am  nppartiiiiily  ior  a  public  haariat  it 
afforded  in  oonaectian  with  tbe 
proposed  nvithdrawaL  Ail  interested 
persons  who  desire  to  be  heard  on  this 
proposed  action  must  submit  a  written 
request  for  a  hearing  to  the  Wyoming 
State  Director  within  90  days  from  the 
date  of  Hd*  publication. 

If  it  is  determined  that  a  public 
hearing  should  be  held,  notice  of  the 
time  and  place  of  the  hearing  wiD  be 
publislied  in  the  Faderri  Reveler  at 
least  30  days  prior  to  the  bearing.  The 
hearing  wiU  be  scheduled  and 
condected  in  accordance  with  Bureau  of 
Land  Management  Manual,  Section 
23S1.1€B. 

The  Department  of  tbe  Interior's 
regulations  provide  that  the  authorized 
officer  of  the  Bureau  of  Land 
Management  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  re80iut:es. 
The  authorized  officer  will  also 
undertake  negotiations  with  the 
applicant  agency  to  assure  that  the  area 
sought  is  the  miniraian  essential  to  meet 
the  applicant's  needs,  to  {Hovide  for  the 
maximum  concurrent  utilization  of  tlie 
land  for  purposes  other  than  the 
applicant's,  and  to  reach  an  agreement 
on  the  concurrent  management  of  the 
land  and  its  resources. 

The  authorized  officer  will  also 
prepare  a  report  for  consideration  by  the 
Secretary  of  the  Interior  who  will 
determine  whether  or  not  the  land  will 
be  withdrawn  and  reserved  as 
requested  by  the  appKcant  agency.  The 
determination  of  the  Secretary  on  this 
application  will  be  published  in  the 
Federal  Register. 

The  ai^Iication  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  230a 

Dated:  December  18, 1985. 
HiHatyA-Oden. 
State  Dmctor. 
|FR  Doc.  85-30556  FOed  1Z-28-8S:  8:45  am] 


Outer  Conlinantal  Sbalf;  Davalopotant 
Operations  Coordinatioa  Docianant; 
Union  ON  Company  of  CaUf  omia 

aocmcy:  Minerals  Management  Service, 

Interiors. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 


r  Notice  is  hereby  given  that 
Union  Oil  Company  of  Califomia  has 
submMed  a  OCiCD  describii^  the 


activities  it  ptapeaaa  to  conduct  on 
Lease  OCS  0204.  Block  38,  Vermilion 
Area,  oi^shore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  producttoa  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
DATE  The  sotqect  DOCD  was  deemed 
submitted  on  December  19, 1985. 
AOoncssES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.nx.,  Monday  through  Friday). 
FONAMTMEII  MIRMIMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production: 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  UniU 
Phone  (504]  838-0875. 
SUPPLSMEMTAaV  lNFOfiMATKM«:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  a^iproval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOC3}s  available  to 
affected  states,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Title  30  of  the  CFR. 

Dated:  December  2a  1985. 
).  Rogon  Peaicy, 

Acting  Regiona/ Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  85-30557  Filed  12-28-85:  8:45  am] 
BHXINO  CODE  4sw-«n-a 


Environmental  Processes  and  Effects 
Subcommittee  and  Living  Resources 
Sut>committee  of  ttie  Scientific 
Committee  Outer  Continental  Shelf 
(OCS)  Advisory  Board;  Notice  and 
Agenda  of  Meeting 

This  Notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
5  U.S.C.  Appendix  I,  and  the  Office  of 
Management  and  Budget  Circular  A-63. 
Revised. 

The  Scientific  Committee  of  the  OCS 
Advisory  Board  will  convene  a  joint 
meeting  of  its  Environmental  Processes 
and  Effects  Subcommittee  and  its  Living 
Resources  Subcommittee  on  Friday, 


Janaaiy  17.  isn,  in  Iha  Galvas  Room  at 
the  New  Orleans  Marriott.  555  Canal 
Street,  Near  Orleans,  Louisiana  70140. 
The  Subcommittees  will  meet  during  the 
period  9:0Q  a.m.  to  3:00  pja. 

The  Agenda  for  the  meeting  will 
inclucte  the  follomng  subjects: 

•  The  National  Academy  of  Science's 
(NA^  Review  of  the  EnvntMimental 
Studies  Pro9«m;  and 

•  Development  of  a  List  of  Topics  for 
the  NAS  Review. 

This  meeting  is  open  to  the  public. 
Approximately  15  visitors  can  be 
accommodated  on  a  first  come/first 
served  basis.  All  inquiries  concerning 
this  meeting  should  be  addressed  to: 

Dr.  Don  Aurand,  Chiet  Branch  of 
Environmental  Studies,  Offshore 
Envirorunental  Assessment  Division 
(644),  Minerals  Management  Service. 
U.S.  Department  of  the  Interior,  18th  &  C 
Streets,  NW.,  Washington.  DC  20240; 
telephone:  (202)  343-7744. 

Dated:  Decent>er  20. 198^ 
)ohn  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 
Management. 
[FR  Doc  85-30534  FHed  12-»-85:  a'4S  am] 
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INTERSTATE  COMMERCE 
COMMISSION  < 

Agriculture  Cooperative  Notica  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  December  23, 198$. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC.  20423.  The  Notices  are 


I 


l.iat.  fcWi>.J^M»*"U»  - 
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in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Dairyman,  Inc. 

(2)  10140  Linn  Station  Road, 
Louisville,  KY  40223. 

(3)  Eatonton',  GA;  Franklinton,  LA; 
Louisville,  KY  and  Bristol,  VA. 

(4)  Mr.  Jim  Stapleton,  10140  Linn 
Station  Road,  Louisville,  KY  40223. 
James  H.  Bayne, 

Secretary. 

|FR  Doc.  85-30618  Filed  12-26-85: 8:45  am) 
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Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonn>embers 

bated:  December  23, 1985. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  chemge. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 
.  (1)  Southern  States  Cooperative,  Inc. 

(2)  P.O.  Box  26234,  6606  West  Broad 
Street,  Richmond,  VA  23260. 

(3)  6606  West  Broad,  P.O.  Box  26234. 
Richmond,  VA  23260. 

(4)  Mr.  Garry  L  Horn,  P.O.  Box  26234, 
Richmond,  VA  23260. 

James  H.  Bayne, 

Secretary 

[FR  Doc.  30678  Filed  12-26-85:  8:45  am] 

WLUNC  CODE  703S-01-M 


IDoclMt  No.  AB-3  (Sub-No.  50)] 

Missouri  Pacific  Railroad  Co. 
Abandonment  In  Sallna  and 
McPherson  Counties,  KS;  Notice  of 
Rndings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Missouri  Pacific  Railroad  Company 
to  abandon  its  21.8-mile  line  of  railroad 
between  Trigo  (milepost  499.3)  and 
Marquette  (milepost  521.1),  in  Salina 
and  McPherson  Counties,  KS. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  109Q5 
and  49  CFR  1152.27. 
James  H.  Bayne, 
Secretary. 

(FR  Doc.  85-30620  Filed  12-26-65;  8:45  am] 
BtLUNO  CODE  703S-01-M 


[Hnance  Docket  No.  30753] 

Guilford  Transportation  Industries,  et 
al.;  Exemption;  Issuance  of  Securities 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  the  Delaware  and 
Hudson  Railway  Company  from  the 
prior  approval  requirements  of  49  U.S.C. 
11361  to  permit  it  to  supplement  its  First 
Mortgage  Trust  Indenture  with  the  State 
Bank  of  Albany.  Corresponding  notes 
and  guarantees  are  not  subject  to  the 
Commission's  regulation  under  49  U.S.C. 
11301. 

DATES:  This  exemption  and  decision  will 
be  effective  on  December  10, 1985. 
Petitions  to  reopen  must  be  filed  by 
December  30, 1985. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  30753  to: 


(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioners'  representative:  James  E. 
Howard.  Kiricpatrick  &  Lockhart, 
Exchange  Place.  53  State  Street 
Boston,  MA  02109. 

FOR  FURTHER  INTORMATIOW  COMTACTt 

Louis  E.  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  MFORMATWN: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T&. 
InfoSystems,  Inc.,  Room.  2229.  interstate 
Conmierce  Commission  Building, 
Washington.  DC  20423,  or  call  28B-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  December  6, 1985. 

By  the  Commission.  Chairman  Tajrlor.  Vice 
Chairman  Gradisoo,  Commissiooers  Sterrett 
Andre,  Simmons,  Lamboley  and  Strenio. 
Commissioner  Lamboley  dissented  in  part 
with  a  separate  expression.  Commiaskiaer 
Simmons  did  not  participate  in  the 
disposition  of  this  proceeding. 
James  H.  Bayaa, 
Secretary. 
(FR  Doa  85-30617  Fded  12-26-85: 8:45  am) 


DEPAimiENT  OF  JUSTICE 

Drug  Enforcement  AdrnMsliatlon 

Quotas  for  Controied  Substances  in 
Schedules  I  and  H 

AQENCy:  Drug  Enforcement 
Administration.  Justice. 

action:  Notice  of  Established  19BB 
Aggregate  Production  Quotas. 

SUMMARY:  This  notice  establishes  1986 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
II  of  the  Controlled  Substances  AcL 
DATE:  This  order  is  effective  upon 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration.  1405  Eye  Street,  NW.. 
Washington,  DC  20537,  Telephone:  (202) 
633-1366. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.C.  826)  requires  that  the  Attorney 
General  establish  aggregate  production 
quotas  for  all  controlled  substances 
listed  in  Schedules  I  and  II  each  year. 
This  responsibility  has  been  delegated 
to  the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  by 
§  0.100  of  Title  28  of  the  Code  of  Federal 
Regulations. 
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On  Tiiesday.  October  1, 1985.  a  notice 
of  the  proposed  1988  aggrej?ate 
produrtwn  quotas  for  certain  controlled 
siihstances  m  Schedules  I  and  II  was 
published  in  the  fedmak  Kegistw  (SO  FR 
40070).  AH  iaterested  parties  were 
invited  to  comment  on  or  chiea  to  those 
proposed  aggregate  production  quotas 
on  or  before  October  31. 1985. 

Hoffmann-LaRoche,  Inc.  of  Nutley. 
New  lersey.  Ciba-Ceigj'  Corporation  of 
Summit.  New  jersey  and  MD 
Pharmaceutical.  Inc.  of  Santa  Ana, 
Cahfomia,  through  their  counsel, 
submitted  comments  relative  to  the 
proposed  quotas. 

Rdstrve  to  alphaprodine.  Hoffmann- 
l^Roche.  inc.  commerrted  that  the 
proposed  quota  was  inadequate  to  meet 
their  expected  1986  need*.  Based  upon 
sales  higher  than  estimated  for  1985  and 
in  expectation  of  a  continuing  trend  of 
increased  sales  during  19B6.  Hoffmana- 
i^Rocfae  requested  that  tbe  aggre^te 
production  quota  for  alphaprodine  be 
increased.  At  this  time,  DEA  has 
determined  that  no  increase  is 
necessary;  however,  DEA  will 
reconsider  these  comments  when  the 
estal>iisbed  quotas  are  reviewed  in  early 
1986.  Relative  to  methylphenidate.  Ciba- 
(ieigy  Corporation  and  MD 
Pharmaceutical.  Inc..  through  their 
counsel,  commented  that  the  proposed 
1986  aggregate  production  quota  will  be 
insuf&cieot  to  meet  1986  needs.  MD 
Pharmaceutical  requested  that  the  1986 
aggregate  production  quota  for 
methylphenidate  be  increased 
sufficiently  to  permit  for  viable 
competition  for  generic 
methylphenidate.  Ciba-Geigy  requested 
that  the  proposed  aggregate  production 
quota  be  increased  to  some  amount  in 
excess  of  their  individual  manufacturing 
needs.  Both  companies  requested  a 
hearing  im  the  proposed  1986  aggregate 
production  quota  for  methylphenidate. 
In  order  to  ensure  that  these  firms 
manufacturing  methylphenidate  may 
remain  in  production  during  the 
pendency  of  the  consideration  of  the 
matter  for  hearing,  a  Gnal  initial 
aggregate  production  quota  will  be 
established  for  this  interim  period.  This 
quota  will  be  tbe  amount  which  was 
initially  proposed,  and  will  be  subject  to 
revision  upon  further  consideration  and 
possible  hearing.  No  other  comments 
were  received. 

Pursuant  to  sections  3(c}(3)  and 
3(e)(3)fb)  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  *e«e  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 


impact  upon  small  entities  wWWn  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  seq.The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  bgr  international  ooaasiitments 
of  the  UsHed  States.  Such  quotas  impact 
predominaatly  open  raaior 
manufactvrers  of  the  affected  controlled 
substances. 

Therefore,  under  die  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.  Code  828)  and  delegated  to  the 
Administrator  of  the  Dmg  Enforcement 
Administration  by  f  0.«»  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Administrator  uf  the  Dreg  Enforcement 
Administration  hereby  oiders  that  the 
1986  aggregate  production  quotas  for 
Schedules  1  emd  11  controlled 
substances,  expressed  as  grams  of 
emhydrous  acid  or  base,  be  established 
as  follows: 

Basic  Class  and  established  1986 
quotas: 
Schedule  1: 

Alfentanfl — 7.500 

2.5-DifnethoxyBtnphetamlne 10.SOO.000 

Tetrahydrocannabionols 

Schedule  II: 

Alphaprodine - 

Ainobarfoitai  — ~. — ~. 


Amphetamine. 
Cocaine 


30,000 

35.000 

1.743.000 
496.000 
800,000 
53.844.000 


Codeine  (for  sale) 

Codeine  (for  conversion) 3.657.000 

Desoxyephedrine 1.300.000 

1.178.000  grams  for  the  production  of 
levodesoxyephedrine  for  use  in  a 
noncontrolled.  nonprescription  product, 
and  122,000  grams  for  the  production  of 
methamphetamine. 

Dextropropoxyphene....-~..« 75.379.000 

Dihydrocodeine 1.094.000 

Diphenoxylate. _ 

Ecgonine  (for  conversion) 

Fentanyl _— ... 

Hydrocodone ™™. 

Hydromorphone _....™... 

Levorphanol 
Meperidine 


PhenytacetoiM. 
SecoliarWtol  — 


SufenlaaiL 
Thebaine .. 


•00 

7,941  JXX) 


DEA  will  review  the  above 
established  quotas  early  in  1986  to  take 
into  consideration  actu^  1985  sales  and 
actual  December  31. 1985  inventories  as 
well  as  other  information  which  might 
be  available  to  DEA.  At  that  time.  DEA 
will  again  consider  those  corameots 
received  in  response  to  the  proposal  of 
October  1. 1985. 

Dated:  December  9. 1B8S. 
|ohn  C.  Lawn. 

Administrator,  Drug  Enforcement 
Administration.  \ 

[FR  Doa  S5-30642  Filed  12-16^85:  &45  am 


eoo.ooo 

650,000 

5.000 

1,788,000 

201.000 

i9(.aoo 

n.000.000 

Methadone - 1,459.000 

Methadone       Intermediate       (4- 

Cyano-2-dtraethyl-amino-4.4- 

diphenylbutane* 1.824.800 

MethytphenKlale 1.2»5«)0 

Mixed  AUiaioids  of  Opium 104)00 

Morphine  (for  sale) 1.407,000 

Morphine  (for  conversion) 57.575.t)00 

Qpium   (tinctures,   extracts,   etc. 

expressed    in    tenns    of    U9P 

powered  opium) 1.7064XX) 

Oxy  codene  ^Eor  salej 1  JJii.OOO 

Oxycodone  (Cor  CAOversion} S.300 

Oxymoqihoae 3L509 

Pentobarbital . 12.00,000 

Phenmelrazine  ...__....„_._~.....l 0 


ControHed  SubstencM;  PropoMd  1966 
Aggregate  Production  Quota  for 
Mathamphtamlne  (tor  cowvaftoi^    - 

agency:  Drug  Enforcement 
Administration,  fustice. 
ACTKMi:  Notice  of  a  Proposed  1986 
Aggregate  Production  Quota. 

9UMMMIV:  This  notice  proposes  a  1988 
aggregate  production  quota  for 
methamphetamine  (for  conversion),  a 
Schedule  II  controlled  sabstance. 

DATE  Comments  or  objections  must  be 
received  on  or  before  January  27. 1985. 

AODRCSS:  Send  comments  or  objections 
in  quintuplicate  to  the  Administrator. 
Drug  Enforcement  Administration.  1405 1 
Street  NW..  Washington.  DC  20537. 
Attn:  DEA  Federal  Register 
Representative. 

Fon  nNrrHEa  information  contact: 
Howard  McClain.  Jr.,  Chief,  Drug 
Control  Section.  Drug  Enforcement 
Administration.  1405  I  Street  NW.. 
Washington.  DC  20537.  Telephone:  1202J 
633-1386. 

SUPPLEMENT AftV  INFORMAHON:  Section 
306  of  the  Controlled  Substances  Act. 
(21  U.S.Q  Code  826).  requires  that  the 
Attorney  General  establish  on  an  annual 
basis  aggregate  production  quotas  for  all 
controlled  substances  listed  in 
Schedi^s  I  and  II.  This  responsibility 
has  been  delegated  to  the  Administrator 
of  the  On%  Enlorcement  Administration 
pursuant  to  §  0.100  of  "Htle  28  of  the 
Code  of  Federal  Regalations. 

An  application  has  been  made  for  a 
manufacturing  quota  for  the  Schedule  II 
substance  methamphetamine  (for 
conversion).  Methamphetamine  witl  be 

i 


% 
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used  to  manufacture  a  Schedule  III 
controlled  substance. 

The  Administrator  of  the  Drug 
Enforcement  Administration,  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.  Code 
626)  and  delegated  to  the  Administrator 
by  S  0.100  of  Title  28  of  the  Code  of 
Federal  Regulations,  hereby  proposes 
the  1966  aggregate  production  quota  for 
methamphetamine  (for  conversion) 
expressed  in  grams  of  anhydrous  base. 


All  interested  persons  are  invited  to 
submit  comments  or  objections  in 
writing  regarding  this  proposal. 
Comments  and  objections  should  be 
submitted  in  quintuplicate  to  the    - 
Administrator,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative,  and  must  be  received  by 
January  27, 1966.  If  a  person  believes 
that  one  or  more  issues  raised  by  him 
warrant  a  hearing,  he  should  so  state 
and  summarize  the  reasons  for  his 
belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  cause  such  hearing 
to  be  convened  pursuant  to  the 
provisions  of  Title  21  of  the  Code  of 
Federal  Regulations,  i  1303.31(a). 

Pursuant  to  sections  (3)(c)(3)  and 
3(e)(2)(B)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act,  5  U.S.  Code  601.  et  seq. 
The  establishment  of  annual  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantely  upon  major 
manufacturers  of  the  affected  controlled 
substances. 

Dated:  December  9. 1985. 
|ohn  C  Latvn, 

Administrator.  Drug  Enforcement 
Administration. 
|FR  Doc.  B&-30643  Filed  12-26-B5;  8:45  am| 

BIU.INO  COOC  44H>-0»-tl 


Nationai  Institute  of  Justtee 

Sponsored  Reeeerch  ProQreinSi 
Publication  of  19M  Progrsm  Plan 

The  National  Institute  of  Justice 
announces  the  publication  of  its 
Program  Plan  for  1986,  Sponsored 
Research  Programs. 

It  outHnes  the  Institute's  criminal 
justice  research  agenda  for  which  funds 
will  be  awarded,  and  provides 
application  instructions  and  forms. 

For  a  copy  of  the  Sponsored  Research 
Programs,  write;  National  Institute  of 
Justice/National  Criminal  Justice 
Reference  Service,  Box  6000,  Rockville, 
MD  20850,  Attn:  Program  Plan  or  call: 
(800)  851-3420. 

In  Maryland  and  the  Metropolitan 
Washington  area,  caU:  (301)  251-5500. 

Dated:  December  16, 1985. 
lanoM  K.  Stewart, 

Director,  National  Institute  of  justice. 
(FR  Doc  85-30634  Filed  12-28-85:  8:45  am| 

BILUNO  COOC  4410-1»4I 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

Correction 

In  the  document  beginning  on  page 
51182  in  the  issue  of  Friday.  December 
13, 1985,  make  the  following  correction: 

On  page  51184,  the  file  line  was 
omitted  and  should  have  appeared  as 
follows: 

[FR  Doc.  85-29402  Filed  12-12-85;  a-45  am| 

BtLLINO  CODE  1S0S-01-M 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determlnatton 
Decisions,  Notice  of  New  Put>licatton 
Procedures 

Correction 

In  the  document  appearing  on  page 
51185  in  the  issue  of  Friday,  December 
13, 1985,  make  the  following  correction: 

In  the  third  column,  the  file  line  at  the 
end  of  the  document  was  inaccurate  and 
should  have  read  as  follows: 

jFR  Doc  85-28851  Filed  12-5-85:  8:45  am| 
BILLWra  CODE  1S05-01-M 


NATIONAL  ABKMAUnCS  AND 
SPACE  AOMMMSTRATION 

(Notic«SS-7S] 

Agency  Report  Forms  Under  0MB 
Review 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMAHV.  Under  the  pctnrisioas  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  RegMer  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.P.  83's. 
supporting  statements,  instructions, 
transmittal  letters  and  other  documoits 
submitted  to  C^IB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by  January  6. 1986.  if  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  ^ould  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

AOOHESS:  Carl  Steinmetz,  NASA 
Agency  Clearance  Officer,  Code  NIM. 
NASA  Headquarters.  Washington.  DC 
20546:  Midiael  Weinstein.  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20SOa. 

FOR  HiRTHEII  WTOWMATIOW  OOMTACT 

Carl  Steinmetx.  NASA  Agency 
Clearance  Officer,  (202)  45a-109a 

Reports 

Title:  Tape  Use  Survey. 
OMB  Number.  2700-OOlZ 
Type  of  Request:  Revision. 
Frequency  of  Report:  On  occasion. 
Type  of  Respondent:  Businesses  or  other 

for-profit,  non-profit  institutions. 

small-businesses  or  organizations. 
Annual  Responses:  580. 
Annual  Burden  Hours:  174. 

Abstract-Need/Uses:  NASA  produces 
audio  and  video  tapes  to  report  status 
on  its  programs  and  research  underway. 
These  tapes  are  mailed  to  TV  and  radio 
stations  throughout  the  country  for  use 
as  public  service  programming  or  as 
news  features.  The  "poet-card"  report  is 
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used  to  measure  the  e^ectiveness  of  the 

tapes  and  provides  the  date  and  time 

they  were  aired. 

UW.Vogel. 

Director,  Logistics  Management  and 

Information  Programs  Division. 

|FR  Doc  85-30536  Filed  12-26-85;  8:45  am) 

BtUJNQ  CODE  7510-41-11 


(Notice  85-781 

NASA  Advisory  Council;  Meeting 

AQCNCV:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Task  Force  on 
the  Role  of  Man  in  Geostationary  Orbit 
(GEO). 

DATE  AND  TIME:  January  20. 1986,  9  a.m. 
to  5  p.m. 

ADDRESS:  Fairchild  Corporate  Offices, 
499  S.  Capitol  Street.  SW,  Suite  502. 
Washington.  DC  20003. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Carl  R.  Praktish,  Code  LB,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/453-8335). 
SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Council  Task  Force  on 
the  Role  of  Man  in  Geostationary  Orbit 
was  established  under  the  NASA 
Advisory  Coimcil  to  provide  counsel  to 
NASA  on  the  respective  roles  of 
manned  and  unmanned  operations  in 
geostationary  orbit.  It  will  also  aid 
NASA  in  its  efforts  to  understand  the 
requirements  for  further  space 
infrastructure.  The  Task  Force,  chaired 
by  Dale  Myers,  has  a  total  of  10 
members.  Visitors  will  be  admitted  to 
the  meeting  room  up  to  its  capacity, 
which  is  approximately  20  persons, 
including  Task  Force  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Type  of  meeting:  Open 

Agenda:  ' 

January  20. 1986  \, 

9  a.m. — Discussion  of  Possible 
Scenarios. 

5  p.m. — Adjourn. 
Richard  L  Daniels. 

Deputy  Director.  Logistics  Management  and 
information  Programs  Division,  Office  of 
Management. 

|FR  Doc.  85-30538  Filed  12-26-85:  8:45  am| 

BRXMQ  COOC  7$ia-01-M 


(Notic*  85-77] 

NASA  Advisory  Council  (NAC),  Space 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronutics  and  Space 
Administration. 

ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronatutics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space 
Applications  Advisory  Committee 
(SAAC). 

DATE  AND  TIME:  January  13. 1986, 1:30 
p.m.-5  p.m..  January  14, 1986.  8  a.m.-5 
p.m..  January  15. 1966.  8:30  a.m.-l  p.m. 

ADDRESS:  Jet  Propulsion  Laboratory 
QPL).  4800  Oak  Grove  Drive,  Room  Nos. 
as  noted  in  the  agenda  below,  Pasadena. 
California  91101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Dudley  G.  McConnell.  Code  E. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202)  453-1420. 

SUPPI.EMENTARY  INFORMATION:  The 
NAC  Space  Applications  Advisory 
Committee  consults  with  and  advises 
the  Council  and  NASA  on  plans  for, 
work  in  progress  on,  and 
accomplishments  of  NASA's  Space 
Applications  programs.  The  Committee 
is  chaired  by  Artur  Mager  and  is 
composed  of  34  members.  The 
Committee  operates  both  through  a 
number  of  informal  Subcommittees  and 
as  a  whole.  The  agenda  which  follows 
includes  all  Committee  and 
Subcommittee  sessions.  Each  of  the 
sessions  will  be  open  to  the  public  up  to 
the  seating  capacity  of  each  room. 

Type  of  meeting:  Open. 
Agenda: 

Full  Committee 

January  14. 1986— Room  180-101 

8  a.m.  Opening  Remarks. 

8:15  a.m.  Review  of  Agenda. 
Subcommittee  Assignments.  Approve 
Minutes. . 

8:30  a.m.  Fiscal  Year  1986/Fiscal  Year 
1987  Budget  Impacts  and  Planning. 

8:45  a.m.  Full  Committee  Recess  for 
Subcommittee  Meetings. 

January  15, 1986— Room  18Q-101 

11  a.m.  Full  Committee  Reconvenes 
for  Subcommittee  Reports. 

12  Noon  Full  Committee  Adjourns. 
1  p.m.  Meeting  of  Subcommittee 

Chairpersons  to  Outlilne  Meeting  Report 
to  NASA. 


BEST  COPY  AVAILABLE 


Information  Systems  Subcommittee 
January  13. 1986— Room  180-802 

1:30  p.m.  Review  Subcommittee 
Activities  and  Plans  fcH*  the  Coming 
Year. 

4:30  p.m.  Adjourn. 

January  14. 1986— Room  180-400 

9  a.m.  Teleconference  Discussion  by 
the  Information  Systems  Office  on  Near- 
Term  Planning  of  the  Space  and 
Applications  Information  Systems,  and 
Earth  Observing  Infonnation  Systems. 

10:30  a.m.  Longer-Term  Planning. 

I  p.m.  Review  of  JPL  Information 
System  Activities,  including  Advanced 
Digital  Synthetic  Aperture  Radar 
Processor.  Hypercube.  Pilots,  and  so 
forth. 

4:30  p.m.  Adjourn. 

January  15. 1986— Room  180-400 

8:30  a.m.  Formulate  Report  to  NASA. 

II  a.m.  Adjourn  to  Reconvene  with 
the  Full  Committee. 

Remote  Sensing  Subcommittee 

January  13. 1986 — Room  180-400 

1:30  p.m.  Review  of  JPL  Remote 
Sensing  Research  and  Development 
(R&D). 

Opening  Remarks 
Atmospheric  Trace  Molecules  Observed 

by  Spectroscopy  (ATMOS)  Spacelab-3 

Results 
Geology  Research  Program 
Shuttle  Imaging  Radar  Program 
Imaging  Spectrometer  Program 
Ocean  Research  Program 
Scatterometer  Development 
Ocean  Topography  Experiment  (TOPEX) 

Program  Planning 
Commercial  Ocean  Color  Imager  (OCI) 

Planning 

5  p.m.  Adjourn. 

January  14. 1986— Room  180-101  '' 

9  a.m.  Review  of  Policy  Paper  on 
NASA  R&D  Support  for  Private 
Operational  Systems. 

1:30  p.m.  Review  and  Comment  on 
NASA's  Objectives  for  Earth  Science 
and  Applications. 

January  15. 1986— Room  180-101 

8:30  a.m.  Final  Editing  of  Policy  Paper. 

9:30  a.m.  Formulated 
Recommendations  and  Earth  Science 
and  Applications  Objectives. 

11  a.m.  Adjourn  for  Meeting  of  Full 
Committee. 

Communications  Subcommittee 

January  14, 1986— Room  180-802 

9  a.m.  Briefing  on  Results  of  Recent    - 
Mobile  Experimenters  Meeting. 

i 
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10  a.m.  Review  of  Mobile  Program  at 
IPL 

1  p.m.  Communications  Program 
Update. 

2  p.m.  Discussion  of  Elements  of  the 
NASA  Communications  Program  Man. 

5  p.m.  Adjourn. 

January  15, 1989— Room  180-802 

8:30  a.m.  Formulate  Report  to  NASA. 

11  a.m.  Adjourn  for  Full  Committee 
Meeting. 

Microgravity  Subcommittee 

January  14, 1986— Room  ISO-SOl 

9  a.m.  Report  of  Spacelab  Results. 
Mercury  Iodide  Crystal  Growth 
Solution  Crystal  Growth 
Drop  Dynamic  Module  Results 
Intensity  and  Spectra  of  Measured  "g" 

Levels 
Remains  on  the  SpaceUb-3  Mission 

I  p.m.  Review  "Nuggets'*  of 
Achievements. 

4:30  p.m.  Adjourn. 

January  IS,  1986— Room  180^^01 

8:30  a.m.  Plan  Report  to  NASA  on 
Achievements. 

II  a.m.  Adjourn  for  Full  Committee 
Meeting. 

Richard  L  Daniels. 

Deputy  Director.  Logistics  Management  and 

Information  Programs  Division.  Office  of 

Management. 

December  20, 1985. 

|FR  Doc.  S5-30537  Filed  12-26-65:  6:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activfties  Under  0MB  Review 

AQENCV:  National  Endowment  for  the 
Humanities,  NFAH. 

ACTKMC  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  27, 1985. 
AOORESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office.  Room  202. 1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506 
(202-786-0233)  or  Mr.  Joseph  Lackey, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building,  726  Jadison 
Place.  NW..  Room  3208.  Washington.  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities. 
Administrative  Services  Office.  Room 
202, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506  (202-786-0233) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 

SUPPIEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agnecy  form  number,  if 
applicable:  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report:  (5)  what  form  will  be 
used  fon  (6)  an  estimate  of  the  number 
of  responses:  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  Hll  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Extension 

Title:  Division  of  Education  Programs 
Review  and  Evaluation  Process 
Letters  and  Forms 

Form  Number 

Frequency  of  Collection:  Collections 
occur  once  or  twice  yearly,  according 
to  individual  program  application 
deadlines.  (Once  per  application) 

Respondents:  Academic  scholars — 
teachers,  administrators 

Use:  Used  by  staff  and  reviewers  to 
process  applications  submitted  to  the 
Endowment 

Estimated  Number  of  Respondents:  150 

Estimated  Hours  for  Respondents  to 
Provide  Information:  4 

Title:  Division  of  Education  Programs 
Summary  Report  on  institute 
Participants  (ES) 

Form  Number 

Frequency  of  Collection:  Collections 
occur  once  or  twice  yearly,  according 
to  individual  program  appHcation 
deadlines.  (Once  per  application) 

Repondents:  Academic  scholars — 
teachers,  administrators. 

Use:  Provides  NEH  with  statistical  and 
other  data  on  the  participant 
composition  of  funded  institutes  for 
college  and  university  teachers.  This 
information  is  needed  for  program 
evaluation  and  planning 

Estimated  Number  of  Respondents:  25 

Estimated  Hours  for  Respondents  to 
Provide  Information:  4 

Title:  Division  of  Education  Programs 
Summary  Report  on  Institute 
Participants  (EH) 

Form  Number 

Frequency  of  Collection:  Collections 
occur  once  or  twice  yearly,  according 


to  individual  program  application 
deadlines.  (Once  per  applicatioa) 

Respondents:  Academic  scholars — 
teachers,  administrators. 

Use:  Provides  NEH  with  statistical  and 
other  data  on  the  participant 
composition  of  funded  institutes  for 
college  and  university  teachers.  This 
information  is  needed  for  program 
evaluation  and  planning 

Estimated  Number  of  Respondents:  15 

EstimaTed  Hours  for  Respondents  to 
Provide  Information:  4 

Title:  Division  of  Education  Programs 
Application  Instructions 

Form  Number 

Frequency  of  Collection:  Collections 
occur  once  or  twice  yearly,  according 
to  individual  program  application 
deadlines.  (Once  per  applicatioa) 

Respondents:  Academic  scholars — 
teachers,  administrators. 

Use:  These  application  instructions 
provide  direction  for  preparing 
narrative  and  budgetary  parts  of 
applications  for  grant  funds  and 
request  additional  information 
regarding  grants  recently  received  by 
applicant 

Estimated  Number  of  Respondents:  275 

Estimated  Hours  for  Respondents  to 
Provide  Information:  4 

Title:  Division  of  Education  Programs 
Application  Instructions 

Form  Number 

Frequency  of  Collection:  Collections 
occur  once  or  twice  yearly,  according 
to  individual  program  application 
deadlines.  (Once  per  application) 

Respondents:  Academic  scholars — 
teachers,  administrators. 

Use:  The  guidelines  and  application 
instructions  provide  directions  for 
preparing  narrative  and  budgetary 
parts  of  application  for  grant  funds 

Estimated  Number  of  Respondents:  25 

Estimated  Hours  for  Respondents  to 
Provide  Information:  4 

Susan  Metts. 

Acting  Director  of  Administraf ion. 

(PR  Doc.  65-30624  Filed  12-2&-8S:  8:«5  am] 
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action:  Notice  of  Availability. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  the  "Generic  Technical 
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I'osition  on  Design  Information  Needs  in 
the  Site  Chuiacterizafinn  Plan." 
ADDRESSES:  This  document  is  available 
for  public  inspection  and  coping  at  the 
U.S.  Nuclear  Regulatory  Commission, 
Piiblic  Document  Room.  1717  H  Street, 
NW.,  Washington,  DC  20555,  Telephone 
202/634-3273. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Tiktinsky,  Engineering  Branch, 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
427-4649. 

SUPPtEMENTARY  INFORMATION:  The 

Nuclear  Waste  Policy  Act  (NWPA)  of 
1982  {Pub.  L.  97-425)  and  the 
Commission  regulation  10  CFR  Part  60 
promote  interaction  between  the 
Department  of  Energy  (DOE)  and  the 
NRC  prior  to  submittal  of  a  license 
application  for  a  geologic  repository. 
These  interactions  are  to  fully  inform 
the  DOE  about  the  level  of  information 
that  be  must  provided  in  a  license 
application  to  allow  a  licensing  decision 
to  be  made  by  the  NRC. 

The  principal  mechanism  for 
providing  guidance  to  the  DOE  is 
completion  by  the  NRC  staff  of  Site 
Characterization  Analysis  (SCA's) 
which  document  staff  reviews  of  the 
DOE  3ite  Characterization  Plans  (SCFs) 
submitted  according  to  the  NWPA  and 
10  CFR  Part  60.  Additional  means  have 
been  developed  to  supplement  the 
guidance  provided  in  the  SCA's.  These 
include  staff  technical  positions  on  both 
generic  and  site  specific  issues.  Generic 
Technical  Positions  (CTP's)  establish 
the  staffs  position  on  broad  technical 
issues  that  would  be  applicable  to  any 
site.  Site  Technical  Positions  (STP's) 
establish  the  staffs  position  on  a  site 
specific  technical  issue.  A  number  of 
GTP's  will  be  developed  by  the  staff  to 
establish  lists  of  generic  issues  or 
information  requirements  for  sites  being 
investigated  by  the  DOE. 

On  April  12, 1985,  the  Nuclear 
Regulatory  Commission  published  for 
comment  a  draft  version  of  the  "Generic 
Technical  Position  on  Design 
Information  Needs  in  the  Site 
Characterization  Plan"  (50  FR  14479). 
Changes  and  clarifications  have  been 
made  in  the  final  Generic  Technical 
Position  as  a  result  of  comments 
received.  Copies  of  comments  may  be 
examined  in  the  U.S.  Nuclear  Regulatory 
Commission  Public  Document  Room. — 
1717  H  Street  NW.,  Washington,  DC. 

Section  113(b)  of  the  NWPA  requires 
the  DOE  to  include  in  its  plan  for  site 
characterization  a  conceptual  geologic 
repository  design  that  takes  into  account 
likely  site-specific  requirements.  This 
GTP  provides  guidance  to  the  DOE  on 


what  type  and  level  of  design 
information  the  NRC  staff  considers 
necessary  for  inclusion  in  the  Site 
Characterization  Plans  to  enable  the 
NRC  to  fulfill  its  NWPA  responsibilities. 
The  GTP  identifies  the  information  that 
is  needed  by  the  NRC  peilaining  to  the 
aspects  of  the  design  and  the  site  that 
contribute  to  meeting  the  performance 
objectives  and  design  criteria  of  10  CFR 
Part  60.  The  design  information  in  the 
Site  Characterization  Plans  needs  to  be 
presented  in  sufficient  detail  to  allow 
the  NRC  to  make  a  determination  about 
the  completeness  and  relevancy  of 
planned  site  characterization  activities. 
This  GTP  summarizes  guidance  which 
has  been  given  to  the  DOE  through 
technical  correspondence,  documented 
technical  meetings,  and  other 
mechanisms  provided  by  the  NRC/DOE 
Procedural  Agreement  (48  FR  38701, 
dated  8/25/83). 

Dated  at  Silver  Spring.  Maryland,  this  19 
day  of  Dec  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hubert  |.  Miller, 

Chief.  Repository  Projects  Branch.  Division  of 
Waste  Management.  Office  of  Nuclear  , 
Material  Safety  and  Safeguards. 
[FR  Doc.  85-30679  Filed  12-26-85;  8:45  am] 

MIXING  CODE  01-7SM-M 


Availability  of  Final  Generic  Technical 
Position  in  High-Level  Waste  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  the  "Generic  Technical 
Position  on  In  Situ  Testing  During  Site 
Characterization  for  High-Level  Nuclear 
Waste  Repositories." 
ADDRESSES:  This  document  is  available 
for  public  inspection  and  copying  at  the 
U.S.  Nuclear  Regulatory  Commission, 
Public  Document  Room,  1717  M  Street, 
NW,  Washington,  DC  20555,  telephone 
202/634-3273. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mysore  Nataraja,  Section  Leader, 
Engineering  Branch,  Division  of  Waste 
Management,  U.S  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  301/427-4319. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA)  (Pub.  L.  97^25)  and  the 
Commission  regulation  10  CFR  Part  60 
promote  interaction  between  the 
Department  of  Energy  (DOE)  and  NRC 
prior  to  submittal  of  a  license 
application  for  a  geologic  repository. 
These  interactions  are  to  fully  inform 


DOE  about  the  level  of  information  that 
must  be  provided  in  a  license 
application  to  allow  a  licensing  decision 
to  be  made  by  NRC. 

The  principal  mechanism  for 
providing  guidance  to  the  DOE  is 
completion  by  the  NRC  staff  of  Site 
Characterization  Analyses  (SCA)  which 
document  staff  reviews  of  DOE  Site 
Characterization  Plans  (SCP)  submitted 
according  to  the  NWPA  and  10  CFR  Part 
60.  Additional  means  have  been 
developed  to  supplement  the  guidance 
provided  in  the  SCA's.  These  include 
staff  technical  positions  on  both  generic 
and  site  specific  issues.  Generic 
Technical  Positions  (GTP)  establish  the 
staffs  position  on  broad  technical  issues 
that  would  be  applicable  to  any  site. 
Site  Technical  Positions  establish  the 
staffs  position  on  a  site  specific 
technical  issue.  A  number  of  GTP's  will 
be  developed  by  the  staff  to  establish 
lists  of  generic  issues  or  information 
requirements  for  sites  being  investigated 
by  DOE. 

On  October  10, 1984,  the  NRC 
published  for  comment  a  draft  version  of 
the  "Generic  Technical  Position  on  In 
Situ  Testing  During  Site 
Characterization  for  High-Level  Nuclear 
Waste  Repositories  "  (49  FR  39763). 
Public  comment  on  the  draft  version 
was  received  from  ten  groups  and 
individuals.  Changes  and  clarifications 
have  been  made  in  the  final  GTP  as  a 
result  of  comments  received.  Copies  of 
comments  may  be  examined  in  the  U.S. 
Nuclear  Regulatory  CcHiunission  Public 
Document  Room— 1717  H  Street,  NW. 
Washington,  DC  20555. 

Section  113(b)  of  NWPA  requires  the 
DOE  to  include  plans  for  on-site  testing' 
in  its  plans  for  site  characterization. 
This  GTP  provides  guidance  to  DOE  on    . 
the  kind  of  in  situ  testing  the  staff 
considers  necessary  for  inclusion  in  the 
SCP's  to  enable  the  NRC  to  fulfill  its 
NWPA  responsibilities.  Before 
submitting  a  license  application, 
sufficient  in  situ  testing  at  depth  on  the 
host  rock,  coupled  with  surface  based 
and  laboratory  investigations,  must  be 
performed  to  support  determinations  on 
whether  or  not  technical  criteria  of  10 
CFR  60  have  been  met.  The  intent  of  the 
GTP  is  to  provide  guidance  to  the  DOE 
that  is  applicable  throughout  the  site 
characterization  period.  In  situ  testing  is 
essential  to  assess  the  suitability  of  a 
geologic  repository  site  for  hosting  high- 
level  nuclear  waste  and  to  provide 
realistic  input  parameters  fore  the 
repository  design.  The  GTP  summarizes 
guidance  which  has  been  given  to  DOE 
through  technical  correspondence, 
documented  techincal  meetings,  and 
other  mechanisms  provided  by  the 
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NRC/DOE  Procedural  Agreement  (48  PR 
38701.  dated  August  25. 1983).  The  plans 
for  in  situ  exploration  and  testing 
program  must  be  addressed  in  the  SCP's 
for  each  site. 

Dated  at  Silver  Spring.  Maryland,  this  20 
day  of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Hubert  |.  MiUer. 

Chief.  Repository  Projects  Branch.  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  B&-30680  Filed  12-26-85:  6:45  am] 

BnjJNQ  CODE  TSMMII-M 


(Dock*!  No*.  SO-381  and  50-362] 


etaL 


Southern  CalHomia  Edison  Co., 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Proposed  No  Significant 
Hazards  Consideration  Determinadon 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendmen  ts  to 
facility  Operating  License  Nos.  NPF-10 
and  NPF-15.  issued  to  Southern 
California  Edison  Company.  San  Diego 
Gas  and  Electric  Company,  The  City  of 
Riversie.  California  and  The  City  of 
Anaheim.  California  (the  licensees),  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3 
located  in  San  Diego  County,  California. 

The  amendments  would  revise  the 
technical  specifications  relating  to  the 
allowable  t^nge  for  the  moderator 
temperature  coefficient  (reference  PCN- 
213).  The  proposed  amendments  were 
requested  by  the  licensee's  letters  of 
November  27,  and  December  10, 1985. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  hae  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  amendments  would  not  (1) 
invole  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
standards  for  determining  whether  a 


significant  hazards  consideration  exists 
by  providing  certain  example  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  haz€u-ds  considerations. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan; 
for  example,  a  change  resulting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
design  method.  The  proposed  change  is 
similar  to  this  example  of  48  FR  14870. 

The  proposed  change  revises 
Technical  Specification  3/4.1.1.3. 
"Moderator  Temperature  Coefficient". 
Technical  Specification  3/4.1.1.3  defines 
limitations  on  moderator  temperature 
coefficient  (MTC)  to  ensure  that  the 
assumptions  used  in  the  accident  and 
transient  analyses  remain  valid  through 
each  fuel  cycle.  The  surveillance 
requirements  for  measurement  of  the 
MTC  during  each  fuel  cycle  are 
performed  to  confirm  the  MTC  value 
since  this  coefficient  changes  slowly  due 
principally  to  the  reduction  in  reactor 
coolant  system  (RCS)  boron 
concentration  associated  with  fuel 
bumup.  The  confirmation  that  the 
measured  MTC  value  is  within  its  limit 
provides  assurances  that  the  coefficient 
will  be  maintained  within  acceptable 
values  throughout  each  fuel  cycle. 

Technical  Specification  3/4.1.1.3 
currently  states  that  the  moderator 
temperature  coefficient  shall  be  less 
negative  than  -2.5x10"*  delta  k/k  T  at 
rated  thermal  power.  This  limit  is  based 
on  transient  analysis  of  overcooling 
events,  in  which  a  more  negative  MTC 
results  in  a  more  severe  transient.  The 
MTC  normally  becomes  more  negative 
during  an  operating  cycle,  primarily 
because  boron  is  progressively  removed 
from  the  moderator  to  compensate  for 
fuel  bumup.  However,  recent  mid-cycle 
measurements  of  MTC  at  San  Onofre 
Unit  2  have  indicated  that  the  MTC  is 
becoming  more  negative  faster  than 
predicted.  This  is  predicted  to  result  in 
the  existing  technical  specification  limit 
being  exceeded  before  the  end  of  the 
cycle.  The  licensees  have  re-examined 
the  transient  analysis  used  to  set  the 
lower  MTC  limit  and  have  found  that 
the  analysis  was  in  error.  Specifically, 
the  reactivity  uncertainty  associated 
with  CEA  worth  was  included  twice  in 
the  analysis,  rather  than  once. 
Correction  of  this  error  results  in  a 
change  in  the  lower  limit  on  MTC  from 
-2.5xlO-«  to  -3.0x10-'  delta  k/k  'F  at 


rated  power.  Consequently.  SCE  has 
proposed  to  change  TS  3.4.1  .U  to  reflect 
the  revised  lower  limit. 

The  proposed  change  is  similar  to 
Example  (vi)  of  48  FR  14870  in  tltat  the 
change  in  limiting  Moderator 
Temperature  Coefficient  is  a  reduction 
in  a  margin  of  safety,  but  the  results  of 
the  change  are  within  the  guidelines  of 
the  Standard  Review  Plan  (SRP).  Section 
4.3.  "Nuclear  Design."  This  change  does 
not  make  changes  in  analytical  methods 
or  results  of  analyses  previously  found 
to  be  acceptable  by  the  NRC  and  used  to 
demonstrate  conformance  with  the 
regulations.  Furthermore,  a  re- 
evaluation  of  the  most  limiting  transient 
shows  that  the  present  safety  analyses 
remain  valid  and  bounding.  Thus,  the 
proposed  change  to  relax  the  Technical 
Specification  MTC  limit  is  compensated 
for  by  the  removal  of  an  erroneous  CEA 
rod  worth  uncertainty  and  does  not 
change  the  overall  conclusion  of  the 
present  safety  analyses. 

Because  the  proposed  change  is 
similar  to  Example  (vi)  of  48  FR  14870. 
the  NRC  staff  proposes  to  determine 
that  the  change  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attn:  DockeHng 
and  Service  Branch. 

By  January  27. 1986  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule^n  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
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Board  will  issue  a  notice  of  beariog  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  • 
petition  for  leave  to  intervene  shall  set 
forth  with  particuleirity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afie<^ed  by  the 
resuha  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
foiiowing  factors:  (1)  Tlie  nature  of  the 
petitkner's  hght  rnider  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  uid  extent  of  the  petitioner's 
property,  financial,  or  otho-  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petititmer's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subfect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conferrace  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedficity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 


hearii^.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

Normally,  the  Commiasion  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  diange 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  die 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  detenninatian  is 
that  the  amendments  invotve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Shtniki  the  Commission  take  this  action, 
it  vrin  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  ftranch.  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
32&-«000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  George  W.  Knighton: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regxilatory  Commission, 
Washington.  DC  20555,  and  to  Charies 
R.  Kocher,  Esq.,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  P.O.  Box  800  Rosemead, 
California  91770  and  Orrick,  Herrington 
&  Sutcliffe,  Attn:  David  R.  Pigott,  Esq., 
600  Montgomery  Street,  San  Francisco, 
California  94111. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the    . 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petitioner  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lKi)-{v)  and  2.714(d). 


For  furrier  details  wift  respect  to  this 
action,  see  the  applications  fbr 
amendments  which  are  available  for       ^ 
pubhc  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington.  DC  and  at  the  San 
Clemente  Library,  242  Avenida  Del  Mar, 
San  Clemente,  California  92672. 

Dated  at  Bethesda.  Maryland,  this  20th  day 
ofDecRBberlMS. 

For  the  Nociear  Regulatory  Coraimssion. 
G«oise  W.  Knighton, 
Director.  PWR  Project  Directorate  No.  7. 
Division  of  PWR  Licei\sing-B. 
(PR  Doc.  65-30662  Filed  12-28-85;  8:45  am) 
■mjwo  cooe  imt  oi-w 


Advisory  Commlttoe  on  RMCtor 
IsfSQiiTrts  Miirloif  nsqiilsloiy 
I  Meeting  i 


In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
January  0-11. 1966,  in  Room  1046, 1717  H 
Street,  NW.,  Washington,  DC  Notice  of 
this  meetmg  was  published  in  the 
Federal  Roaster  on  DecembCT  16. 1985. 

Thursday,  January  9, 1986 

8:30  AM.-9.-00  A.M.:  Report  ofACRS 
Chairman  (Open) — The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

9:00  A.M.-10:30  A.M.  Recent 
Operating  Events  at  Nuclear  Facilities 
(Open/Closed) — The  members  will  hear 
and  discuss  the  reports  of  its 
subcommittee  and  representatives  of  the 
NRC  Staff  regarding  recent  incidents 
and  accidents  at  nuclear  power  plants. 

Portions  of  this  session  will  be  closed 
as  needed  to  discuss  Proprietary 
Information  and  detailed  security 
arrangements  applicable  to  the  project 
being  discussed. 

10:45  A.M.-11:4S  A.M.:  Security 
Provisions  at  Nuclear  Power  Plants 
(Open) — The  members  will  hear  reports 
on  and  discuss  proposed  revisions  to  the 
NRC  regulations  to  preclude  sabotage  of 
nuclear  facilities  by  "inside"  personnel. 

11:45  A.M.-12:15  P.M.:  Future 
Activities  (Open) — ^The  members  will 
discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

1:15  P.M.-3:15  P.M.:  NRC  Reactor 
Safety  Research  Program  (Closed) — The 
members  will  discuss  proposed  ACRS 
comments  and  recommendations 
regarding  the  proposed  NRC  Safety 
Research  Program  for  Fiscal  Year  1967. 

Tliis  portion  of  the  meeting  will  be 
closed  to  discuss  information  the 
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premature  release  of  which  is  Hkely  to 
significantly  frustrate  the  agency  in  the 
performance  of  its  statutory  function. 

3:30  P.M.-4:30  P.M.:  General  Electric 
Standard  Safety  Analysis  Report 
(GESSAR II)  (Open/Closed)— The      , 
members  will  discuss  proposed 
comments  and  recommendations 
regarding  the  request  for  an  FDA  for  this 
type  of  standardized  plant. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  matter. 

4:30  P.M.-6:00  P.M.:  ACRS 
Subcommittee  Activities  (Open) — 
Chairmen  and  members  of  designated 
ACRS  subcommittees  will  discuss  the 
status  of  activities  regarding  safety- 
related  regulatory  matters,  including  the 
handling  and  disposal  of  radioactive 
wastes,  characteristics  of  standard  plant 
designs,  and  ACRS  procedures  and 
practices  for  the  conduct  of  ACRS" 
activities. 

Friday,  |anuary  10, 1966. 

8:30  A.M.-9:30  A.M.:  Activities~of  the 
Office  of  Nuclear  Reactor  Regulation 
(Open)— The  members  will  hear  a  report 
regarding  the  activities  of  the  NRC 
Office  of  Nuclear  Reactor  Regulation. 

9:30  A.M.-10:45  A.M.:  Davis-Besse 
Nuclear  Power  Station,  Unit  1  (Open) — 
The  members  will  hear  and  discuss  a 
report  by  representatives  of  the  NRC 
Staff  regarding  the  status  of  the  review 
for  restart  of  the  Davis-Besse  Nuclear 
Power  Station  following  a  loss  of  all 
feedwater  incident.  Representatives  of 
the  licensee  will  participate,  as 
appropriate. 

11:00  A.M.-12:00  Noon  and  1:00  P.M.- 
1:45  P.M.:  Reorganization  of  TVA 
Nuclear  Activities  (Open)— The 
members  will  hear  a  report  by 
representatives  of  the  NRC  Staff 
regarding  the  status  of  the 
reorganization  of  TVA  nuclear  power 
activities.  Representatives  of  the 
Applicant  will  participate,  as 
appropriate. 

1:45  P.M.-3:15  P.M.:  Reactor  Pressure 
Vessel  Integrity  (Open) — ^The  members 
will  hear  and  discuss  reports  of  a 
consultan^and  an  ACRS  Fellow 
regarding  the  pressurized  thermal  shock 
of  reactor  pressure  vessels. 

3:30  P.M.-4:15  P.M.:  General  Electric 
Standard  Safety  Analysis  Report 
(GESSAR  II)  (Open/Closed)— The 
members  will  discuss  proposed  ACRS 
comments  and  recommendations 
regarding  the  request  for  an  FDA  for  this 
type  of  standardized  nuclear  plant. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  facility. 

4:15  P.M.-6:00  P.M.:  NRC  Safety 
Research  Program  (Closed) — ^The 


members  will  continue  the  discussion  of 
the  proposed  NRC  safety  research 
program  for  FY  1987. 

Inis  portion  of  the  meeting  will  be 
closed  to  discuss  information  the  release 
of  which  is  likely  to  significantly 
frustrate  the  agency  in  the  performance 
of  its  statutory  functions. 

em  P.M.-6:30  P.M.:  A  CRS 
Subcommittee  Activities  (Open) — ^The 
members  will  hear  reports  of  and 
discuss  the  activities  of  designated 
subcommittees  with  respect  to  safety- 
related  matters,  including  the  pre-  and 
post-operational  inspections  of  nuclear 
power  facilities  and  the  resolution  of 
allegations  with  respect  to  nuclear 
power  plant  design  and  construction. 

Saturday,  January  11, 1986 

8:30  A.M.-12:30  P.M.  and  1:30  P.M.- 
3:30  P.M.:  Preparation  of  ACRS  Reports 
to  the  NRC  and  the  U.S.  Congress 
(Open/Closed) — The  members  will 
prepare  reports  to  the  Nuclear 
Regulatory  Commission  and  the  U.S. 
Congress  regarding  topics  considered 
during  this  meeting  and  items 
considered  during  the  308th  ACRS 
meeting  with  respect  to  the  General 
Electric  Standard  Safety  Analysis 
Report  (GESSAR  II),  the  state  of  nuclear 
power  plant  safety,  proposed  operation 
of  the  Palo  Verde  Nuclear  Generating 
Station,  and  the  Indian  Point  Nuclear 
Generating  Station. 

Portions  of  this  session  will  be  closed, 
as  necessary,  to  discuss  Proprietary 
Information  or  detailed  security 
information  applicable  to  the  project 
being  discussed  and  to  discuss 
information  the  premature  release  of 
which  would  be  likely  to  significantly 
frustrate  the  ability  of  the  agency  to 
perform  its  statutory  function. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2, 1985  (50  FR  191).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  In  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 


may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director, 
R.F.  Fraley,  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  ab6ve  to  discuss 
Proprietary  Information  (5  U.S.C 
552b(c)(4)),  detailed  security  information 
(5  U.S.C.  552b(c)(3)),  and  information  the 
release  of  which  would  significandy 
frustrate  the  agency  in  the  performance 
of  its  statutory  function  (5  U.S.C 
552b(c)(9)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265). 
between  8:15  a.m.  and  5M)  p.m. 

Dated:  December  2a  1985. 
lohn  C  Hoyie. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  8&-30563  Filed  12-26-85;  &45  am] 
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Advisory  ComnMtee  on  Reactor 
Safeguards  Subcommittee  on 
Safeguards  and  Security;  Meeting 

The  ACRS  Subcommittee  on 
Safeguards  and  Security  will  hold  a 
meeting  on  January  7, 1988,  Room  1167. 
1717  H  Street.  NW,  Washington,  DC 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  January  7, 1986 — 3410  pjn. 
Until  5:30  p.m. 

The  Subcommittee  will  review  and 
discuss  SECY-85-381,  "Inside 
Safeguards  Rules,"  and  related  issues. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee;  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
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to  make  oral  statements  ilMnild  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  duriog  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representntives  trf  the  NRC  Staff, 
its  consultants  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be  . 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
John  Schiffgens  (telephone  202/634- 
1414)  between  6:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  December  19. 1965. 

Morton  W.  libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

|FR  Doc.  85-30564  Filed  12-26-65;  8:45  am) 
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Advisory  Commtttee  on  Reactor 
Safeguards  Combined  Sul>cofmnlttees 
on  Waste  Management  and  Reactor 
Radiological  Effects;  Meeting 

The  ACRS  Subcommittees  on  Waste 
Management  and  Reactor  Radiological 
Effects  will  hold  a  combined  meeting  on 
January  15. 16,  and  17, 1986, 1985,  Room 
1046. 1717  H  Street,  NW,  Washington, 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  /anuary  15,  1986—8:30  a.m. 

until  the  conclusion  of  business 
Thursday,  January  16,  1986—8:30  a.m. 

until  the  conclusion  of  business 
Friday.  January  17, 1986— 8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittees  will  review:  (1) 
EPA"s  Low-Level  Waste  Standards 
(currently  being  developed).  (2) 
Proposed  Revision  of  10  CFTl  20, 
Standards  for  Protection  Against 
Radiation,  including  the  supporting  AlF/ 
NESP  effort.  (3)  other  topics  in  support 


of  NMSS/WM  High-Level  Waste 
Management  Program,  (4)  the 
organization,  role,  and  activities  of  the 
Committee  on  Interagency  Radiation 
Research  and  Policy  Coordination 
(CIRRPC).  and  (5)  waste  management 
and  radiation  protection  research. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
menibers  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  resent  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Owen  S.  Merrill  (telephone  202/634- 
1413)  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  December  19, 1985. 
Morton  W.  Libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  85-30565  Filed  12-26-85:  8:45  am) 
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Regulatory  Guides;  Issuance  and 
AvailabUity 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 


or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Regulatory  Guide  1.153.  "Criteria  for 
Power,  Instrumentation,  and  Control 
Portions  of  Safety  Systems,"  describes  a 
method  acceptable  to  the  NRC  staff  for 
complying  with  the  Commission's 
regulations  with  respect  to  the  design, 
reliability,  qualificatitxi,  and  testability 
of  the  power,  instnmientation,  and 
control  portions  of  safety  systems  of 
nuclear  power  plants.  This  guide 
endorses,  with  certain  exceptions  and 
modifications,  IEEE  Std  603-1980, 
"Criteria  for  Safety  Systems  for  Nuclear 
Power  Generating  Stations." 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  E>C  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Documents  Room,  1717  H  Street  NW., 
Washington,  DC.  Copies  of  active  guides 
may  be  purchased  at  die  current 
Government  Printing  Office  price. 
Information  on  current  prices  may  be 
obtained  by  contacting  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Offfce,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
telephone  (202)  275-2060  or  (202)  275- 
2171.  ^ 

(5  U.S.C.  552(a)) 

Dated  at  Silver  Spring,  Maryland  this  19th 
day  of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Denwood  F.  Ross, 

Deputy  Director,  Office  (^Nuclear  Regulatory 

Research. 

(FR  Doc.  85-30681  Filed  12-26-85;  8:45  am] 
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OFFICE  OF  THE  UNITCD  STATES 
TRADE  REPRESENTATIVE 

Agreement  of  Goverrwnent 
Procurement;  Value  of  Special  Drawing 
Rights 

Under  the  authority  delegated  to  the 
United  States  "Trade  Representative  by 
section  1-104  of  Executive  Order  12260, 1 
hereby  determine  that,  effective  on 
January  1, 1986,  the  dollar  equivalent  of 
150,000  Special  Drawing  Right  units 
referred  to  in  the  Agreement  on 
Government  Procurement  is  $149,000. 


^ 


X 
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The  Trade  Representative  may  modify 

this  determination  as  appropriate. 

AknWoMk. 

AcUmg  Unitad  States  Trad*  Representatire. 

(FR  Dog.  8.VJ0723  Filed  12-2B-«S:  8:45  atn) 
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PRESIDENTS  ECONOMIC  POLICY 
ADVISORY  BOARD 

Meeting;  January  23, 19M 

The  President's  Economic  Policy 
Advisory  Board  will  meet  on  January  23. 
1988,  at  the  White  House.  Washington. 
D.C.  from.  9:00  a.m.  to  IM)  p.m.  The 
purpose  of  this  meeting  is  to  review  and 
discuss: 

Economic  Outlook  for  1966 

The  Budget  Process 

Debt  Problems — International  and  Dofflestic 

All  agenda  items  concern  matters 
listed  in  section  S52b(c)  of  Title  5, 
United  Slates  Code,  specifically  sub- 
paragraphs (1),  (4),  (8)  and  (9)  thereof, 
and  will  be  dosed  to  the  public. 

For  further  information,  please  contact 
the  Office  of  Policy  Development  the 
White  House,  at  (202)  456-651 S. 
lotm  A.  Svahn. 

Assistanl  to  the  President  for  Policy 
Devehpment. 
-  (FR  Doc.  85-30754  Filed  12-26-85:  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs,  and  Information 
Services.  Washington.  DC  20549. 

Extension 

Rule  60-7  (17  CFR  27a6c-7l.  File  No. 

270-288 
Rule  lla-2  (17  CFR  270.11a-2j.  File  No. 

270-267 
Rule  204-3  (17  CFR  275.204-3].  File  No. 

270-42 
Rule  0-2  (17  CFR  275X)-2l,  File  No.  270- 

214 
Form  4-R  (17  CFR  279.4).  File  No.  270- 

214 
Form  S-R  (17  CFR  279.5).  File  No.  270- 

214 
Form  6-R  (17  CFR  279.6).  File  No.  270- 

214 
Form  7-R  (17  CFR  279.7),  File  Na  270- 

214 


Notice  it  hereby  given  that  pursuant 
to  the  Paperwori^  Rieduction  Act  of  1980 
(44  U.S.C  3501  et  8eq.\  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following:  under  the 
Investment  Company  Act  of  1940,  Rule 
6c-7.  Texas  ORP  Exemptive  Relief,  and 
Rule  lla-2.  Offers  of  Exchange  Not 
Requiring  Commission  Approval,  and. 
under  the  Investment  Advisers  Act  of 
1940:  Rule  204-3,  Written  Disclosure 
Statements;  Rule  0-2.  Consent  to  Service 
of  Process  to  be  Furnished  by  Non- 
resident Investment  Advisers  and  by 
Non-resident  General  Partners  or 
Managing  Agents  of  Investment 
Advisers;  and  Forms  4-R,  5-R,  6-R.  and 
7-R,  Irrevocable  Appointments  of  Agent 
for  Service  of  Process,  Pleadings  and 
Other  Papers,  by  Individual  Non- 
resident Investment  Advisers,  and  Non- 
resident General  Partners  of  Investment 
Advisers.  Respectively. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Sheri  Fox,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3235  NEOa  Washington,  D.C. 
20503. 

lohn  Wheeler. 
Secretary. 
Deceoiber  18. 1985. 
(FR  Do&  85-30693  Filed  12-26-85:  8:45  am) 
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Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer     • 
Affaini.  Washington,  DC  20549. 

Extension  of  Approval 
Form  10-K 
No.  270-48 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Action  of 
1980  (44  U.S.C  3501  et  seg.),  the 
Securities  and  Exchange  Commission 
has  submitted  for  extension  of  OMB 
approval  Form  lO-K  (17  CFR  249.310) 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  et  seg.)  which  requires 
corporatioqs  which  issue  publicly- 
traded  securities  to  file  with  the 
Commission  material  information 
concerning  their  financial  condition  and 
business  operations.  The  number  of 
affected  entities  are  approximately  8.799 
a  year. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Sheri  Fox.  (202)  395-3785. 
Office  of  Information  and  Regulatory 


Affairs.  Room  3235  NEOB,  Washington. 
DC  20503. 
Joim  nrlwoler. 

Secretary.  '    '  .. 

December  20. 1965. 

|FR  Doc.  85-30700  Filed  12-26-85;  8:45  am) 
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Forma  Under  Hevlew  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash.  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 
Extension  of  Approval 
Regulation  A  and  Forms  1-A.  2-A.  3-A. 

4-A.  5-A.  6-A,  and  7-A. 
No.  270-110 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U3.C  3501  et  seg.).  the  Securities 
and  Exchange  Coramissioo  has 
submitted  for  extension  of  OMB 
approval  Regulation  A  (17  CFR  230.251- 
264.  and  Forms  1-A.  2-A.  3-A.  4-A,  5-A. 
6-A.  and  7-A  (17  CFR  239.90-96)  which 
provides  a  general  exemption  from  the 
registration  provisions  of  the  Securities 
Act  of  1933  and  may  be  used  by  certain 
issuers  to  raise  up  to  $1.5  million  during 
any  12  month  period.  The  number  of 
affected  entities  are  approximately  176 
per  year. 

Submit  comments  to  OMB  Desk 
Office:  Ms.  Sheri  Fox.  (202)  385-3785. 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB.  Washington. 
DC  20503. 
lohnWIwelw. 
Secretary. 
December  20. 1965. 
[FR  Doc.  85-30702  Filed  12-28-85;  8:45  am| 
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[FH«  Na  22-14530] 

Application  and  Opportunity  for 
Hearing;  Ctiesebroti^i~Pond^s  Inc. 

December  19. 1965. 

Notice  is  hereby  grven  that 
Chesebrough-Pond's  Inc.  a  New  York 
corporation  (the  "Company"),  has  filed 
an  applicati<m  pursuant  to  diauae  (ii)  of 
Section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939.  as  amended  (the  "Act"),  for 
a  finding  by  the  Securities  and  Exchange 
Commission  (the  "Commissioo")  that 
the  trusteeship  of  Gtibank.  NA. 
("Citibank")  under  (i)  the  indenture  of 
the  Company  dated  as  of  )n)y  15, 1960 
(the  "1960  Indenture")  and  (ii)  the 
indenture  of  Chesebrou^-Pond's 
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Finance  Corporation,  a  Connecticut 
corporation  ("Finance  Corporation"), 
dated  as  of  May  15, 1985  (the  "May  1985 
Indenture")  and  the  trusteeship  of 
Citibank  under  the  indenture  of  the 
Company  dated  as  of  October  10, 1985 
(the  "October  1985  Indenture")  is  not  so 
hkely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Citibank  from 
acting  as  trustee  under  the  1980  or  May 
1985  indenture.  The  1980  and  May  1985 
Indentures  were  heretofore  qualified 
under  the  Act. 

In  support  of  its  application  the 
Company  alleges  that: 

1.  The  Company  has  outstanding  as  of 
November  22, 1985  $100,000,000     ' 
aggregate  principal  amount  of  its  10V4% 
Notes  due  1991  (the  "10V^%  Notes") 
issued  under  the  October  1985  Indenture 
between  the  Company  and  Citibank. 
Inasmuch  as  the  10Vi%  Notes  were 
offered  and  sold  outside  the  United 
States,  its  territories  and  possessions  to 
non-U.S.  persons,  the  10V&%  Notes  were 
not  registered  under  the  Securities  Act 
of  1933,  as  amended  (the  "Securities 
Act"),  and  the  October  1985  Indenture 
was  not  qualified  under  the  Act. 

2.  The  Company  has  outstanding  as  of 
November  22, 1985  $69,200,000  aggregate 
principal  amount  of  its  10%%  Notes  due 
July  15. 1990  (the  "10%%  Notes")  issued 
under  the  1980  Indenture  between  the 
Company  and  Morgan  Guaranty  Trust 
Company  of  New  York  ("Morgan 
Guaranty").  Morgan  Guaranty  was 
subsequently  succeeded  by  Citibank  as 
successor  trustee  under  the  1980 
Indenture,  the  10%%  Notes  were 
registered  under  the  Securities  Act  (File 
No.  2-68426).  and  the  1980  Indenture 
was  qualified  under  the  Act  (File  No.  not 
available). 

3.  Finance  Corporation  has 
outstanding  as  of  November  22, 1985 
$50,000,000  aggregate  principal  amount 
of  its  Extendible  Notes  due  May  15,  2000 
(the  "Extendible  Notes")  issued  under 
the  May  1985  Indenture  among  Finance 
Corporation,  Citibank  and  the  Company, 
as  Guarantor.  The  Extendible  Notes 
were  registered  under  the  Securities  Act 
(File  No.  2-91351),  and  the  May  1985 
Indenture  was  qualified  under  the  Act 
(File  No.  not  available). 

4.  Portions  of  the  1980  and  May  1985 
Indentures  substantially  conform  to 
section  310(b)(1)  of  the  Act  which,  with 
exceptions,  prohibits  service  by  a 
trustee  under  two  indentures  of  one 
obligor,  unless  an  order  under  section 
310(b)(l)(ii)  of  the  Act  is  obtained. 

5.  Execution  of  the  October  1985 
Indenture  may  involve  Citibank  in  a 
conflict  of  interest  within  the  meaning  of 
section  7.08  of  the  1980  Indenture  and 


section  608  of  the  May  1985  Indenture 
since  the  October  1985  Indenture  has  not 
been  qualified  under  the  Act  and  is  not 
the  subject  of  any  other  proceeding  of 
the  Commission. 

6.  The  Company's  obligations  with 
respect  to  the  10%%  Notes,  the 
Extendible  Notes  and  the  1014%  Notes 
are  wholly  unsecured  and  rank  on  parity 
with  each  other.  The  only  material 
di^erences  between  the  provisions  of 
the  1980  and  May  1985  Indentures  and 
the  October  1985  Indenture,  and 
between  the  rights  of  holders  of  the 
10%%  Notes  and  the  Extendible  Notes 
and  the  holders  of  the  10V^%  Notes, 
relate  to  the  fact  that  the  Company  is 
the  Guarantor  with  respect  to  the 
Extendible  Notes  but  is  the  primary 
obligor  under  the  1980  and  October  1985 
Indentures,  and  also  relate  to  the 
aggregate  principal  amounts,  dates  of 
issue,  events  of  default,  maturity  and 
interest  payment  dates,  interest  rates, 
redemption  provisions,  sinking  fund 
provisions.  Trustee's  reports,  restrictions 
on  transferability  provisions  relating  to 
the  non-United  States  offering  of  the 
10V^%  Notes,  and  other  provisions  of  a 
similar  nature.  Any  such  differences  and 
any  other  differences  in  the  provisions 
of  the  1980  and  May  1985  Indentures  and 
the  October  1985  Indenture  are  unlikely 
to  cause  any  conflict  of  interest  among 
the  respective  trusteeships  of  Citibank 
under  said  Indentures. 

7.  The  Company  is  not  in  default 
under  the  1980,  May  1985  or  October 
1985  Indenture. 

8.  The  Company  has  waived  (a)  notice 
of  hearing,  (b)  hearing  on  the  issues  of 
its  application  and  (c)  all  rights  to 
specify  procedures  under  the 
Commission's  Rules  of  Practice  with 
respect  to  the  application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  offices  of  the 
Commission  at  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 

Notice  is  further  given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  January  14, 1986,  unless  prior 
thereto  a  hearing  upon  the  application  is 
ordered  by  the  Commission,  as  provided 
in  clause  (ii)  of  Section  310(b)(1)  of  the 
Act.  Any  interested  person  may,  not 
later  than  January  13, 1986  at  5:30  p.m.. 
Eastern  Standard  Time,  in  writing, 
submit  to  the  Commission  his  views  or 
any  additional  facts  bearing  upon  this 
application  or  the  desirabihty  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and  should 


state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  a  hearing,  the  reasons  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  appUcation  which  he 
desires  to  controvert. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  delegated 
authority. 

(ohn  Wheeler,  s. 

Secretary. 

(PR  Doc.  85-30703  Filed  12-26-85:  a-43  amj  •'*' 
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[File  No.  22-14459] 

Application  and  Opportunity  for 
Hearing;  Comn>erciai  Credit  Company 

December  19, 1985. 

Notice  is  hereby  given  that 
Commercial  Credit  Company  (the 
"Applicant")  has  filed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  successor 
trusteeship  of  J.  Henry  Schroder  Bank  & 
Trust  Company  ("Schroder")  under  an 
indenture  dated  February  15, 1972  (File 
No.  22-7023)  of  the  Applicant,  which 
was  qualified  under  the  Act,  and  the 
proposed  successor  trusteeship  of 
Schroder  under  another  indenture  dated 
October  15, 1976  (File  No.  22-9004) 
qualified  under  the  Act  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  pubHc 
interest  or  for  the  protection  of  investors 
to  disqualify  Schroder  from  acting  as 
successor  trustee  under  either  of  the 
Applicant's  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that,  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest,  it  shall, 
within  90  days  after  ascertaining  that  it 
has  such  conflicting  interest,  either 
eliminate  such  conflicting  interest  or 
resign.  Subsection  (1)  of  such  section 
provides,  in  effect,  that  with  certain 
exceptions,  a  trustee  under  a  qualified  > 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  Subsection  (1),  there  shall 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
apphcation  to  the  Commission  and  after 
opportunity  for  hearing,  that  trusteeship 
under  such  qualified  indenture  and  such 
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other  indenture  it  not  ao  Ukely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  lor  the  protection  of  iavestors 
to  disqualify  such  trustee  from  acting  as 
trustee  under  either  of  such  indentures. 
The  Applicant  alleges  that: 

1.  The  Applicant  had  outstanding  as 
of  November  7. 1965  $75,000,000  of  its 
7V*%  Notes  due  February  15. 1992  (the 
"7%%  Notes")  issued  under  an 
indenture  dated  as  of  February  15. 1972 
(the  "1972  Indenture"),  between  the 
Applicant  and  Bankers  Trust  Company. 
as  trustee  ("Bankers  Trust")  which  was 
qualified  under  the  Act.  The  7^*%  Notes 
were  registered  under  the  Securities  Act 
of  1933. 

2.  The  Applicant  had  outstanding  as 
of  November  7. 1985  $100,000,000  of  its 
8.35%  Notes  due  October  15. 1966  (the 
"8.35%  Notes")  issued  under  an 
indenture  dated  as  of  October  15, 1976 
(the  "1976  Indenture")  between  the 
Applicant  and  The  First  National  Bank 
of  Chicago,  as  trustee  ("First  Chicago") 
which  was  qualified  under  the  Act.  The 
8.35%  Notes  were  registered  under  the 
Securities  Act  of  1933.  The  1972 
Indenture  and  the  1976  Indenture  each 
contain  the  provisions  required  by 
section  310(b)(l)(ii)  of  the  Act.  (Section 
9.04  of  Indentures.) 

3.  On  February  28, 1965  Schroder  was 
appointed  successor  trustee  to  Bankers 
Trust  under  the  1972  Indenture. 

4.  The  Applicant  desires  to  appoint 
Schroder  to  act  as  successor  trustee 
under  the  1976  Indenture. 

5.  The  Applicant  is  not  in  default 
under  either  of  the  Indentures. 

6.  The  Applicant's  obligations  under 
the  indentures  and  the  notes  issued 
thereunder  are  wholly  unsecured  and 
rank  pari  passu  inter  se.  There  are  no 
material  differences  between  the  1972 
Indenture  and  the  1976  Indenture.  There 
are  only  variations  as  to  aggregate 
principal  amounts,  dates  of  issue, 
maturity  and  interest  payment  dates, 
interest  rates  and  redemption 
provisions. 

7.  In  the  opinion  of  the  Applicant  the 
provisions  of  the  aforementioned 
indentures  are  not  so  likely  to  involve  a 
material  conflict  of  interest  so  as  to 
make  it  necessary  in  the  public  interest 
or  for  the  protection  of  any  holder  of  any 
of  the  notes  issued  under  such 
indentures  to  disqualify  Schroder  from 
acting  as  successor  trustee  under  either 
the  1972  or  the  1976  Indenture. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application,  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practices  of  the  Commission 
with  respect  to  its  application. 


For  a  mofe  detailed  aocotnt  of  the 
matters  of  fact  and  law  asserted,  all 
person  are  referred  to  said  appUcation. 
File  No.  22-14459,  which  is  a  poblic 
document  on  file  in  the  offices  of  the 
Connnission  at  the  Public  Reference 
Room,  4S0  Fifth  Street,  NW., 
Washington.  DC  20S4a 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
January  13. 1986.  submit  to  the 
Commission  his  views  or  any 
substantial  facts  bearing  on  this 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington,  DC  20549.  At  any 
time  after  such  date,  an  order  granting 
the  application  may  be  issued  upon 
request  or  upon  the  Commission's  own 
motion. 

For  the  Commission,  by  the  Division  of 
Corporate  Finance,  pursuant  to  delegated 
authority. 
)ohn  Wheeler, 
Secretary. 

[PR  Doc.  85-30704  Filed  12-28-8S:  8:45  am) 
aaUNQ  COOC  SSM-OI-M 


[Reteaae  No.  IC-14860;  me  Na  eiZ-^ISt] 

AppicatkHi  and  Opportunity  for 
Hearing;  Equitable  VartaMe  Life 
Insurance  Company,  et  al. 

December  18, 1985. 

Notice  is  Hereby  given  that  Equitable 
Variable  Life  Insurance  Company 
("EVUCO").  Separate  Account  FP  of 
EVUCO  ( 'Account  FP ").  Separate 
Account  I  of  EVUCO  ( 'Account  I"). 
Integrity  Life  Insurance  ("Integrity"), 
The  Hudson  River  Fund,  Inc.  (the 
"Fund"),  Equitable  Investment 
Management  Corporation  ("EIMC").  The 
Equitable  Life  Assurance  Society  of  the 
United  States  ( "Equitable").  1285 
Avenue  of  The  Americas,  New  York, 
New  Yoric  10014,  and  certain  life 
insurance  companies  and  tiieir  separate 
accounts  investing  in  the  Fund  (together, 
"Applicants")  filed  an  appUcation,  on 
July  23. 1985.  and  amendments  thereto, 
on  November  8,  and  December  13, 1985, 
for  an  order  of  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act"),  exempting  Applicants  from  the 
provisions  of  sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15),  6e-3(T)(b)(15),  6e-3(THc)(l)  and 
6e-3{T)(c)(2).  to  the  extent  necessary,  as 
described  in  the  application,  (1)  to 
permit  shares  of  the  Fund  to  be  sold  to 
and  held  by  variable  annuity  and 


variable  life  uMnrance  aepatate 
accounts  of  bodi  afBlieted  and 
unaffiliated  life  insurance  companies.  W 
to  permit  allocation  of  amounts 
provided  for  investment  onder  certain 
flexible  premium  variable  life  insoranoe 
contracts  ("Contracts")  issued  by 
Account  FP  to  EVUCO's  general 
account  and  (3)  to  permit  a  dissbiUty 
waiver  insurance  rider  as  an  incidental 
insurance  benefit. 

The  Fund  is  an  open-ended 
management  company  of  the  series  type 
organized  under  Maryland  lew.  EIMC 
and  Integrity  are  co-advisers  to  the 
Fund.  Applicants  state  that  the  Fund 
currently  serves  as  the  underljring 
investment  medium  for  single  and 
scheduled  premium  variable  life 
insurance  contracts  issued  by  Account  L 
and  is  expected  to  serve  as  the 
underlying  investment  medium  for 
flexible  premium  variable  life  insurance 
contracts  issoed  by  Account  FP.  Botk 
Account  I  and  Account  FP  are  separata 
accounts  of  EVUCO  and  are  registered 
under  the  Act  as  unit  investment  trusts. 

(1)  Mixed  and  Shared  Funding 

•     The  Fund  proposes  to  offer  its  shares 
to  other  separate  accounts  which  issue 
either  variable  amudty  contracts  or 
scheduled  or  flexible  premium  variable 
life  insurance  contracts  (together, 
"variable  life").  These  separate  accounts 
will  be  separate  accounts  of  other 
affiliated  or  unaffiliated  insurance 
companies  ("Participating  insurance 
Companies").  (The  use  of  a  common 
management  company  as  the  investment 
medium  of  both  variable  annuities  and 
variable  life  insurance  is  referred  to 
herein  as  "mixed  funding".  The  use  of  e 
common  management  company  as  the 
investment  medium  for  separate 
accounts  of  unaffiliated  insurance 
company  is  referred  to  herein  as  "shared 
funding.") 

Rules  6e-2  aiul  6e-3rr)  under  the  Act 
provide  certain  exemptions  from  the  Act 
in  order  to  permit  insurance  company 
separate  accounts  to  issue  variable  life 
insurance.  Rule  6e(2)(b)(15).  however. 
precludes  mixed  and  shared  funding, 
and  Rule  6e-3(T)(b)(15)  precludes 
shared  funding.  Applicants  propose  that 
the  requested  relief  extend  to  a  class 
consisting  of  life  insurers  and  variable 
life  separate  accounts  investing  in  the 
Fund  (and  principal  underwriters  and 
depositors  of  such  separate  accounts) 
which  would  otherwise  be  precluded 
from  investing  in  the  Fund  by  virtue  of 
the  Fund  offering  its  shares  to  variables 
annuity  separate  accounts  or 
unaffiliated  separate  accounts. 

Applicants  assert  that  granting  the 
request  for  relief  to  engage  in  mixed  and 
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shared  funding  will  benefit  variable 
contractowners  by:  (1)  Eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds;  (2)  allowing  for  the  development 
of  larger  pools  or  assets  resulting  in 
greater  cost  efficiencies:  and  (3) 
encouraging  more  insurance  companies 
to  offer  variable  contracts,  which  should 
result  in  increased  competition  and 
lower  contract  charges.  Applicants  state 
that  the  Fund  will  not  be  managed  to 
favor  or  disfavor  any  particular  insurer 
or  type  of  insurance  product. 

(a)  Disqualification 

Applicants  request  relief  from  section 
9(a]  and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  to  the  extent  necessary  to 
permit  mixed  and  shared  funding;  i.e.. 

Applicants  propose  that  the  relief 
granted  by  paragraphs  (b)(15]  of  Rule 
6e-2  and  Rule  6e-(T)  from  section  9(a) 
be  extended  to  a  class  of  insurance 
companies  and  variable  life  separate 
accounts  which  may  use  to  Fund  as  an 
investment  medium  to  fund  variable  life 
insurance  contracts,  subject  to  the 
conditions  regarding  conflicts  set  out  in 
the  appication  and  summarized  infra.  In  - 
support  of  this  request  for  relief. 
Applicants  assert  that  the  same  policies 
that  led  the  Commission  to  limit  the 
provisions  of  section  9(a]  to  those 
employees  of  the  insurance  company 
engaged  in  managing  the  separate 
account  are  applicable  to  insurance 
companies  and  their  separate  accounts 
that  are  funded  by  a  fund  offering  mixed 
and  shared  funding.  Thus,  Applicants 
argue  that  there  is  no  regulatory  purpose 
to  apply  the  provisions  of  section  9(a)  to 
the  many  employees  of  the  insurance 
companies  whose  separate  accounts 
may  utilize  the  Fund  as  a  funding 
medium  for  variable  life  insurance 
contracts.  Moreover,  Applicants  submit 
that  applying  the  requirements  of 
section  9(a)  in  such  cases  would 
increase  the  costs  of  monitoring  for 
compliance  with  that  section,  which 
would  reduce  the  net  rates  of  return 
realized  by  contractowners. 

(b)  Voting 

Applicants  request  relief  from 
sections  13(a).  15(a)  and  15(b)  of  the  act 
and  Rules  8e-2(b)(15)  and  6e-3(T](b)(15) 
thereunder  to  the  extent  necessry  to 
permit  mixed  and  shared  funding  i.e.. 
Applicants  propose  that  the  relief 
granted  by  paragraphs  (b)(15)  of  Rule 
6e-2  and  6e-3{T)  from  sections  13(a), 
15(a),  and  15(b)  be  extended  to  a  class 
of  insurance  companies  and  variabe  life 
separate  accounts  which  may  use  the 
Fund  as  an  investment  medium  to  fund 
variable  life  contracts,  subject  to  the 


conditions  regarding  conflicts  set  out  in 
the  application  and  summarized  infra. 
In  support  of  this  request  for  relief. 
Applicants  state  that  all  variable 
aimuity  and  variable  life 
contractowners  will  be  provided  pass- 
through  voting  rights  with  respect  to 
Fund  shares.  Because  paragraphs  (b)(15) 
of  both  Rule  6e-2  and  Rule  6e-3(T) 
permit  the  insurance  company  to 
disregard  these  voting  instructions  in 
certain  limited  circumstances. 
Applicants  acknowledge  that  this  may 
cause  an  irreconcilable  conflict  to 
develop  among  the  separate  accounts. 
Applicants  propose  to  resolve  these 
potential  conflicts  through  certain 
undertakings  it  proposes  as  conditions 
to  receipt  of  exemptive  relief  set  out 
infra.  Thus,  according  to  Applicants,  if  a 
particular  insurance  company's 
disregard  of  voting  instructions 
conflicted  with  a  majority  of 
contractowners'  voting  instructions,  or 
precluded  a  majority  vote,  the  insurer 
may  be  required,  at  the  Fund's  election, 
to  withdraw  its  separate  account's 
investments  in  the  Fund. 

(c)  Conditions 

Applicants  state  that  they  will  comply 
with  certain  conditions  set  forth  in  the 
application,  which  are  summarized  as 
follows:  (1)  A  majorty  of  the  board  of 
directors  of  the  Fund  ("board")  shall 
consist  of  persons  who  are  not 
interested  persons  of  the  Fund,  as 
defmed  by  the  Act.  (2)  The  board  will 
monitor  the  Fund  for  the  existence  of 
any  material  irreconcilable  conflict 
between  the  interests  of  the 
contractowners  of  all  separate  accounts 
investing  in  the  Fund.  An  irreconcilable 
material  conflict  may  arise  for  a  variety 
of  reasons,  including;  (a)  An  action  by 
any  state  insurance  regulatory  authority; 
(b)  a  change  in  applicable  federal  or 
state  insurance,  tax,  or  securities  laws 
or  regulations,  or  a  public  ruling,  private 
letter  ruling,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  any  series  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contractowners  and  variable  life 
insurance  contractowners;  or  (f)  a 
decision  by  an  insurer  to  disregard  the 
voting  instructions  of  contractowners. 
(3)  Participating  Insurance  Companies 
will  report  any  potential  or  existing 
conflicts  to  the  Fund's  board. 
Participating  Insurance  Companies  will 
be  responsible  for  assisting  the  board  in 
carrying  out  its  responsibilities  by 
providing  the  board  with  all  information 
reasonably  necessry  for  the  board  to 
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consider  any  issues  raised.  The 
responsibility  to  report  such  information 
and  conflicts  and  to  assist  the  board  will 
be  a  contractual  obligation  of  all 
insurers  investing  in  the  Fund  under 
their  agreements  governing  participation 
in  the  Fund.  (4)  If  it  is  determined  by  a 
majority  of  the  board  of  the  Fund,  or  a 
majority  of  its  disinterested  directors, 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  insurance  companies 
shall,  at  their  expense,  take  whatever 
steps  are  necessary  to  remedy  or 
eliminate  the  irreconcilable  material 
conflict,  which  steps  could  include:  (a), 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Fund  or  any  series  and 
reinvesting  such  assets  in  a  different 
investment  medium,  including  another 
series  of  the  Fund,  or  submitting  the 
question  of  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contractowners  and,  as 
appropriate,  segregating  the  assets  of 
any  particular  group  [i.e.,  annuity 
contractowners,  life  insurance 
contractowners,  or  variable 
contractowners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contractowners 
the  option  of  making  such  a  change;  and 
(b),  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
an  insurer's  decision  to  disregard 
contractowner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
Fund's  election  to  withdraw  its  separate 
account's  investment  in  the  Fund,  and 
no  charge  or  penalty  will  be  imposed 
against  a  separate  account  as  a  result  of 
such  a  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of 
contractowners.  For  purposes  of  this 
condition  4,  a  majority  of  the 
disinterested  members  of  the  board 
shall  determine  whether  or  not  any 
proposed  action  adequately  remedies 
any  irreconcilable  material  conflict,  but 
in  no  event  will  the  Fund  be  required  to 
establish  a  new  funding  medium  for  any 
variable  contract.  No  Participating 
Insurance  Company  shall  be  required  by 
this  condition  4  to  establish  a  new 
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fSnding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  declined 
by  vote  of  a  majority  of  affected 
contractowners.  (5)  The  board's 
determination  of  the  existence  of  an 
irreconcilable  material  conflict  and  its 
implications  shall  be  made  know 
promptly  to  all  Participating  Insurance 
Companies.  (6)  Participating  Insurance 
Companies  shall  provide  pass-through 
voting  privileges  to  all  variable 
contractowners  so  long  as  the 
Commission  continues  to  interpret  the 
Act  to  require  pass-through  voting 
privileges  for  variable  contractowners. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 
the  Fund  calculates  voting  privileges  in 
a  manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  Fund 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund.  (7)  All  reports 
received  by  the  board  of  potential  or 
existing  conflicts,  determining  the 
existence  of  a  conflict,  notifying 
Participating  Insurance  Companies  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in  the 
minutes  of  the  board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

(2)  General  Account 

Applicants  request  an  exemption  from 
Rule  6e-3(T](c)(l)  to  the  extent 
necessary  to  permit  the  allocation  of 
premiums  and  transfers  of  cash  value 
under  the  Contracts  to  EVLICO's 
general  account.  Applicants  represent 
that  no  charges  are  deducted  from  cash 
value  held  in  the  general  account  that 
are  not  also  deducted  from  cash  value 
held  in  the  separate  account  unless  the 
contractowner  directs  a  deduction  to  be 
allocated  only  to  the  general  account. 
Applicants  assert  that  such  exemption  is 
consistent  with  prior  administration  of 
Rule  6e-2  in  the  context  of  allocations  of 
loans  to  general  accounts  of  insurance 
companies  under  scheduled  premium 
variable  life  insurance  contracts. 
Applicants  further  assert  that  such 
exemption  is  consistent  with 
Commission  practice  in  declaring 
effective  registration  statements  for 
variable  annuity  contracts  providing  for 
allocations  to  general  accounts. 
Applicants  have  been  advised  and 
understand  that  any  Commission  order 
granting  exemptive  relief  in  this  regard 
will  not  constitute  a  judgment  of  the 


Commission  as  to  the  impropriety  of 
registration  or  nonregistration  of  either 
interests  in  the  General  Account  as 
securities  under  the  Securities  Act  of 
1933  or  the  General  Account  as  an 
investment  company  under  the  Act. 

(3)  Definition  of  "Incidental  Insurance 
Benefits" 

Applicants  request  exemption  from 
Rule  6e-3(T)(c)(2)  to  the  extent  that  the 
disability  waiver  of  premium  insurance 
("Rider")  may  be  deemed  not  to  meet 
the  definition  of  "incidental  insurance 
benefits"  in  that  rule,  with  the  result  that 
charges  therefor  may  be  deemed  to  be 
"sales  load"  by  implication  of  Rule 
6e3(T)(c)(4)[vii).  The  Rider  provides  that, 
in  the  event  of  disability  of  the  insured, 
as  defined  therein,  EVUCO  will  waive 
the  Monthly  Deduction  (covering  the 
cost  of  insurance,  the  costs  of  any 
benefits  provided  by  riders  and  the 
monthly  administrative  charge  under  a 
Contract)  during  the  period  of  disability. 
The  Monthly  Deduction  can  vary  with 
the  investment  experience  of  Account 
FP  in  certain  respects.  Nevertheless, 
Applicants  state  that  the  benefit,  i.e.,  the 
waiver  of  the  Monthly  Deduction,  is  a 
fixed  benefit  in  its  most  significant 
respect  and  is  incidental  in  nature. 
Moreover,  Applicants  state  that  it  is 
within  the  Commission's  intent  in 
adopting  Rule  6e-3(T)  that  payments  for 
the  benefit  not  be  deemed  "sale  load." 

(4)  General 

Applicants  represent  that  if  and  to  the  ' 
extent  that  Rules  6e-2  and  ee-3(T)  are 
amended,  or  Rule  6e-3  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  Act,  or  the  rules 
promulgated  thereunder,  that  materially 
differ  from  any  exemptive  order  issued 
by  the  Commission  in  connection  with 
this  Application,  then  the  appropriate 
Applicants  shall  take  all  steps  as  mat  be 
necessary  to  comply  with  Rules  6e-2 
and  6e-3(T],  as  amended,  and  Rule  6e-3, 
as  adopted,  to  the  extent  such  rules  are 
applicable. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  no  later 
than  January  13, 1986,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  Persons  who  request  a  hearing 


will  receive  any  notices  or  orders  issued 
in  this  matter.  After  said  date  an  order 
disposing  of  the  application  %vill  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Wbeeler, 
Secretary. 
[FR  Doc.  85-30697  Filed  12-26-85:  8:45  am] 
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IRetMM  No.  IC-14M1;  (File  No^12^«241)| 

The  Hudson  Riv«r  Fund,  Inc^ 
Application  Pennitting  Appicant  To 
Implement  a  Deferred  Compensation 
Plan  for  Its  Directors 

December  19. 1966. 

Notice  is  hereby  given  that  The 
Hudson  River  Fund,  Inc.  ("Applicant**} 
787  Seventh  Avenue,  New  Yoi4c  NY 
10019,  Bled  an  application  on  October 
31, 1985,  for  an  order  of  the  Commission 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  Applicant  from  the 
provisions  of  sections  13(a)(2),  lB(f)(l). 
22(f)  and  22(g)  of  the  Act  and  an  order 
pursuant  to  Section  17(d)  of  the  Act  and 
Rule  17d-l  thereunder,  to  the  extent 
necessary  to  permit  Applicant  to 
implement  a  Deferred  Compensation 
Plan  (the  "Plan")  for  its  directors.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  their 
provisions. 

According  to  the  application, 
Applicant  is  registered  under  the  Act  as 
a  diversified,  open-end  management 
investment  company  that  presently 
consist  of  two  operating  portfolios:  a 
common  stock  portfolio  and  a  money 
market  portfolio.  Applicant  states  that  it 
issues  separate  series  of  capital  stock 
that  represent  a  separate  investment  in 
either  the  common  stock  portfolto  or  the 
money  market  portfolio.  Applicant 
further  states  that  the  investment  policy 
of  the  common  stock  portfolio  is  to 
purchase  primarily  common  stock  and 
other  equity-type  instruments  with  the 
objective  of  long-term  growth  of  capital 
and  increasing  income,  and  that  the 
investment  policy  of  the  money  market 
portfolio  is  to  purchase  high  quality, 
shorter-term  money  market  instruments 
with  the  objective  of  preserving  assets, 
maintaining  liquidity  and  obtaining  a 
high  level  of  current  income. 
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Applicant  represents  that  it  will  offer 
and  sell  its  shares  to  separate  accounts 
of  Equitable  Variable  Life  Insurance 
Company  ("Equitable  Variable"),  a  New 
York  stock  life  insurance  company  that 
is  wholiy-owned  by  The  Equitable  Life 
Assurance  Society  of  the  United  States 
("Equitable"),  a  New  York  mutual  life 
insurance  company.  Applicant  also 
represents  that  it  will  sell  its  shftres  to 
other  insurance  companies  some  of 
which  are  expected  to  be  affiliates  of 
Equitable  Variable,  such  as  Integrity 
Life  Insurance  Company  ('Integrity'*),  an 
Arizona  life  insurance  company  also 
wholly-owned  by  Equitable. 

Applicant  represents  that  currently 
none  of  its  Board  of  Directors 
("Directors'^  is  an  "interested  person." 
as  deFmed  in  section  2(a)(19)  of  the  Act. 
of  Applicant.  Equitable  Variable. 
Integrity.  Equitable,  or  any  of 
Equitable's  other  subsidiaries.  Applicant 
states  that  each  Director  will  receive 
from  Applicant  an  annual  retainer  fee  of 
$10,000  and  fees  of  $1JOOO  per  board 
meeting  (four  are  regularly  scheduled 
annually]  and  $800  per  committee 
meeting  attended,  with  the  meeting  fee 
paid  to  the  Director  acting  as  the 
meeting  chairman  to  be  increased  by 
50%. 

Applicant  represents  that  the  purpose 
of  the  Plan  is  to  permit  any  Director  to 
voluntarily  elect  to  defer  the  receipt  of 
all,  or  a  portion  of,  the  fees  he  or  she  is 
due  for  services  as  a  Director  of 
Applicant.  A  Director  may  wish  to  defer 
fees  in  order  to  put  off  the  payment  of 
income  taxes  thereon,  to  avoid  a  loss  or 
reduction  of  social  security  benefits,  or 
for  other  reasons. 

According  to  the  application. 
Directors  electing  to  defer  fees  will  enter 
into  a  deferred  compensation  agreement 
with  Applicant  and  an  account  will  be 
established  and  fees  will  be  credited  for 
each  Director  with  whom  Applicant  has 
entered  into  an  agreement  ("Accounf^. 
In  addition,  Applicant  states  that  it  will, 
from  time  to  time,  credit  to  each 
Account  balance  interest  in  an  amount 
equal  to  the  interest  rate  credited  to 
fixed  income  accounts  under  Equitable's 
investment  plan  for  employees, 
managers,  and  agents  ( 'Equitable's 
Investment  Plan ').  Further.  Applicant 
states  that  it  has  reserved  the  right  lo 
prospectively  change  the  rate  of  interest 
credited  to  Account  balances.  Payments 
of  deferred  fees  and  credited  interest  are 
to  commence  on  a  date  specified  by  the 
Director,  which  may  be  the  earlier  of 
retirement  from  the  Board  or  the 
attainment  of  a  designated  age. 

AppUcant  states  that  the  amount 
credited  to  an  Account,  including 
deferred  fees  and  accrued  interest,  will 
represent  an  unsecured  obligation  of 


Apphcant  to  the  Director,  payable  soWy 
from  Applicant's  general  assets. 
Applicant  represents  that  it  will  not 
purchase  any  of  its  shares  for  any 
Account,  nor  create  any  specified  fund 
or  segregate  any  of  its  assets  for 
purposes  of  the  Plan  and  the  Directors 
win  have  the  status  of  general  creditors. 

Applicant  submits  that  neither  the 
Plan,  nor  any  deferred  compensation 
agreement  or  Account,  will  create  a 
trust  or  fiduciary  relationship  between 
Applicant  and  any  Director,  nor  will 
those  arrangements  constitote  a  security 
interest  of  any  kind  in  any  o( 
Applicant's  assets.  Applicant  further 
submits  that  no  provisions  of  the  Plan 
requires  AppUcant  to  retain  a  Director 
on  its  Board  or  to  pay  a  Director  any 
level  of  fee  income.  Furthermore. 
Apphcant  states  that  the  interest  rate  for 
fixed  income  accounts  under  Equitable's 
Investment  Plan  will  merely  be  used  as 
a  reference  Apphcant  believes  to  be  fair 
in  crediting  interest  to  Account 
balances. 

Applicant  contends  that  the  proposed 
deferred  compensation  agreements  are 
contractual  arrangements,  not  in  the 
nature  of  securities,  and  do  not  give  rise 
to  any  of  the  concents  of  Congress  that 
led  to  the  enactment  of  sections  13(a)(2) 
or  18(f)(1)  of  the  Act.  In  this  regard, 
Applicant  states  that  it  will  not  borrow 
from  its  Directors  for  securities 
speculation;  the  agreements  will  not 
disturb  the  perception  of  an  investment 
company  as  a  mutual  enterprize  with 
mutuality  of  risk;  nor  will  they  provide 
an  opportunity  for  manipulation  of 
expenses  and  profits;  and  control  of 
Applicant  will  not  be  affected. 
Applicant  further  represents  that  in 
view  of  the  widespread  use  of  deferred 
compensation  arrangements  today  and 
the  immaterial  amounts  expected  to  be 
involved  relative  to  Applicant's  size,  the 
Plan  will  not  confuse  investors,  make  it 
difficult  for  them  to  value  Applicant's 
shares  or  convey  a  false  impression  of 
safety. 

As  to  its  request  for  exemptive  relief 
from  section  22(f)  of  the  Act,  Applicant 
represents  that  the  deferred 
compensation  agreements  will  plainly 
set  forth  applicable  restrictions  against 
the  assignment,  communication  and 
encumbrance  of  any  amount  credited  to 
an  account  under  the  Plan.  These 
restrictions.  Applicant  states,  are 
designed  to  benefit  Directors  and  would 
not  adversely  affect  their  interests  or  the 
interests  of  any  shareholder  of 
Apphcant. 

With  respect  to  section  22(g)  of  the 
Act  Applicant  asserts  that  the  deferred 
compensation  agreements  will  not  be 
issued  for  services,  but  for  Applicant  not 
having  to  pay  Director's  fees  on  a 


current  basic.  AppKcant  no4es  that  the  * 
deferred  lees  woakl.  in  any  event,  be 
due  to  the  Director  independenf  of  the 
Plan,  and  ttiat  the  Directors' 
compensation  arrangements,  including 
the  right  to  defer  fees  under  the  Plan, 
will  be  described  m  AppKcanf  s  proxy 
statements  pursuant  to  the 
Commission's  discloaure  requirements. 

Applicant  submits,  with  respect  to 
section  17(d)  of  the  Act  and  Rule  17d-1 
thereunder,  that  the  deferred 
compensation  agreements  do  not 
possess  profit  sharing  chsracterlstfcs  as 
contemplated  by  Rule  17d-l,  and  that 
participating  Directors  wiR  be  deferring 
fees  they  are  otherwise  entitled  to 
receive  on  a  current  basis,  ht  support  of 
its  requested  order,  Apphcant  potnfs  out 
that  the  amounts  deferred  will  remain  as 
its  assets  until  paid  to  the  Director  there 
will  be  no  segregation  of  any  monies  or 
assets  for  purposes  of  the  Plan;  and 
Directors  will  not  share  in  any  increase 
or  decrease  in  the  vahie  amounts 
retained  by  Applicant  or  otherwise 
participate  in  its  investment  experience. 
Applicant  states  that  except  for  accrued 
interest  to  be  paid  on  account  balances. 
Directors  will  receive  the  same  fixed 
amount  they  would  have  received  if  fees 
were  paid  on  a  current,  rather  than  a 
deferral  basis.  Applicant  asserts  that  the 
deferred  of  Directors'  fees  wilt  have  a 
negligible  effect  on  its  assets,  liabilities 
and  net  income  per  share  and  that, 
under  the  Plan,  the  Directors  essentiaHy 
will  be  in  the  same  position  as  if  their 
fees  were  paid  on  a  current  basis.  In 
Applicant's  view,  its  participation  in  the 
Plan  would  not  be  different  from  or  less 
advantageous  than  that  of  the  Directors 
in  all  the  circumstances. 

Finally,  Applicant  believes  that  it  will 
be  in  a  better  position  to  attract  and 
retain  qualified  Directors  if  it  is  able  to 
offer  them  the  opportunity  to  defer 
receipt  of  their  fees,  and  believes  that 
the  benefits  to  its  shareholders  will 
outweigh  any  benefit  that  may  be 
realized  by  a  Director  under  the  Plan. 
Applicant  submits  that  the  requested 
order  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  13, 1966,  at  5:30  p.m..  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
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be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|ohn  Whseler,  ^ 

Secretary. 
(FR  Doc.  85-30706  Filed  12-28-85;  8:45  am] 

BILUMG  COOC  M1(M)1-II 

(RelMse  No.  IC-148S9;  FMe  No.  812-6133] 

Application  and  Opportunity  for 
Hearing;  Keystone  Provident  Life 
Insurance  Co^  et  al. 

December  18. 1985. 

Notice  is  hereby  given  that  Keystone 
Provident  Life  Insurance  Company 
("Company*),  Keystone  Provident 
Variable  Account  I  ("Account")  and 
Keystone  Provident  Financial  Services 
Corporation  (together,  "Applicant"),  99 
High  Street,  Boston,  Massachusetts 
02110,  filed  an  application  on  ]une  7, 
1985,  and  amendments  thereto  on 
October  9,  November  27  and  December 
13, 1985,  for  an  order  of  the  Commission, 
pursuant  to  Section  6(c}  of  the 
Investment  Company  Act  of  1940  (the 
"Act'),  exempting  Applicants  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
9(a),  12(b),  13(a),  15(a),  5(b),  22(c), 
26(a)(1).  26(a)(2),  27(a)(1).  27(c)(1), 
27(c)(2)  and  27(d)  of  the  Act  and  Rules 
12b-l,  22C-1  and  6e-2  (b)(1),  (b)(12), 
{b)(13)(i).  (b)(13)(iii),  (b)(13)(iv),  (b)(15), 
(c)(1)  and  (c)(4)  thereunder,  to  the  extent 
necessary,  as  described  in  the 
application,  to  permit  them  to  offer 
certain  single  premium  variable  life 
insurance  contracts.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
Applicants'  representations,  which  are 
summarized  below,  and  to  the  Act  and 
rules  thereunder  for  a  statement  of  the 
relevant  provisions. 

The  Company,  a  stock  life  insurance 
company  organized  under  the  laws  of 
Rhode  Island,  is  sponor  of  the  Account. 
The  Account  is  a  separate  account  of 
the  Company  registered  under  the  Act 
as  a  unit  investment  trust  and  was 
established  for  the  purpose  of  funding 
certain  single  premium  variable  life 
insurance  contracts  ("Contracts"). 
Applicants  propose  that  the  Account 
fund  the  Contracts  through  investments 
in  certain  eligible  open-ended 


management  investment  companies. 
("Eligible  Funds")  which  are  part  of  the 
Keystone  complex  of  mutual  funds. 

1.  Open  Account 

Applicants  request  relief  from 
sections  28(a)(1).  26(a)(2)  and  27(c)(2)  of 
the  Act  and  Rule  6e-2(b)(13)(iii) 
thereunder  to  the  extent  necessary  to 
permit  the  Account  to  hold  shares  of  the 
Eligible  Funds  under  an  open  account 
arrangement  and  without  a  trust 
indenture.  In  support  of  its  request  for 
relief,  Applicants  note  that  the 
Commission  has  codified  this  same 
relief  for  separate  accounts  offering 
variable  annuities  and  flexible  premium 
variable  life  insurance  contracts  and  has 
proposed  to  do  so  for  separate  accounts 
offering  scheduled  premium  variable  life 
insurance  contracts.  Applicants  further 
assert  that  there  is  no  need  for  the 
Account's  assets  to  be  held  pursuant  to 
a  trust  indenture  or  similar  instrument 
and  that  such  relief  would  result  in 
administrative  ease  and  cost  savings. 

2.  Nfixed  Funding 

Applicants  request  an  exemption  from 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  Act  and  Rule  6e-2(b)(15)  thereunder 
to  the  extent  necessary  to  permit  the 
Account  and  other  separate  accounts  of 
the  Company  or  insurance  companies 
affiliated  therewith  to  invest  in  shares  of 
the  Eligible  Funds,  notwithstanding  that 
the  Eligible  Funds  also  offer  their  shares 
to  separate  accounts  issuing  variable 
annuity  contracts.  Applicants  assert  that 
this  arrangement  ("mixed  funding")  will 
result  in  significant  cost  savings  (e.g., 
from  not  having  to  establish  and  manage 
separate  investment  companies  to  fund 
both  the  Contracts  and  variable  annuity 
contract)  and  will  not  compromise  the 
regulatory  purposes  of  the  above-cited 
sections. 

Applicants  state  that  they  consent  to 
the  following  conditions  to  the  order 
granting  the  exemption,  which  are 
summarized  as  follows:  (1)  The  majority 
of  each  Eligible  Fund's  board  of 
directors  shall  be  persons  who  are  not 
interested  persons  of  the  Eligible  Fund, 
as  defined  in  the  Act,  (2)  each  Eligible 
Funds'  board  of  directors  will  monitor 
whether,  from  the  standpoint  of  variable 
life  insurance  contractowners  or 
variable  annuity  contractowners,  mixed 
funding  would  create  an  irreconcilable 
material  conflict  for  reasons  such  as 
those  discussed  in  the  application,  (3) 
the  Company  and  any  affiliated 
insurance  company  whose  separate 
account  invests  in  an  Eligible  Fund  shall 
monitor  each  Eligible  Fund  and  shall 
promptly  provide  each  board  of 
directors  with  information  regarding  any 
potential  or  existing  irreconcilable 


material  conflict,  among  other 
information  (such  as  when 
contractowner  voting  instructions  are 
disregarded),  and  shall  assist  the  board 
in  carrying  out  its  responsibilities.  (4)  if 
it  is  determined  by  either  an  Eligible 
Fund's  board  of  directors,  a  majority  of 
its  disinterested  directors,  or  by  the 
company  whose  separate  account 
invests  in  the  Eligible  Fund  that  an 
irreconcilable  material  conflict  has 
occured,  the  relevant  company,  at  its 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  directors)  shall  take 
whatever  steps  are  necessary  to 
eliminate  the  conflict,  including  (a) 
establishing  a  new  registered 
management  investment  company  or 
separate  account,  and  (b)  segregating 
assets  attributable  to  the  Contracts  from 
the  assets  attributable  to  variable 
annuity  contracts  (or  submitting  the 
question  of  such  segregation  to  a  vote  of 
all  affected  contractowners).  Applicants 
further  state  that  no  Eligible  Fund  shall 
be  required  to  establish  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  vote 
of  a- majority  of  the  holders  of  all 
variable  contracts  materially  adversely 
affected  by  the  irreconcilable  material 
conflict. 

3.  Cost  of  Insurance  Charge 

Applicants  request  relief  from 
sections  26(a)  and  27(c)(2)  of  the  Act 
and  Rules  6e-2  (b)(13)(i)  and  (b)(13)(iii) 
thereunder  to  the  extent  necessary  to 
deduct  a  cost  of  insurance  charge  on  a 
monthly  basis  from  cash  values  of  the 
Contracts.  Applicants  represent  that  this 
charge  is  based  on  the  1980 
Commissioners  Standard  Ordinary 
Mortality  ("CSO  ")  Table,  Blended  Table 
B,  and  that,  in  using  this  table,  the  cost 
of  insurance  charges  will  never  be 
greater  than  charges  based  on  the  1958 
CSO  table.  Applicants  assert  that  their 
request  for  relief  is  consistent  with 
amendments  to  Rule^-2  proposed  in 
Investment  Company  Act  Release  No. 
14421  (March  15, 1985). 

4.  Policy  Maintenance  Charge 

Applicants  request  relief  from 
sections  26(a)  and  27(c)(2)  of  the  Act 
and  Rule  6e-2  {b)(13)(iii)  thereunder  to 
the  extent  necessary  to  deduct  premium 
taxes  from  the  cash  values  of  the 
Contracts  as  part  of  the  Policy 
Maintenance  Charge.  Applicants 
propose  that  the  Company  advance 
premium  taxes  due  upon  payment  of  the 
single  premium  and  amortize  this 
expense  by  deducting  amounts  from 
cash  values  over  15  years.  Applicants 
represent  that  those  deductions  will 
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accumulate  to  an  amount  not  greater 
than  the  premium  tax  levied.  Applicants 
believe  this  is  advantageous  to 
contractowners  because  more  funds  can 
initially  participate  in  the  investment 
experience  of  the  Account 

Applicants  also  request  rehef  from 
sections  26(a)  and  27(cK2)  of  the  Act 
and  Rule  6e-2(b)(13Kiii}  thereunder  to 
the  extent  necessary  to  deduct  from 
cash  values  to  portion  of  the  Policy 
Maintenance  Charge  attributable  to  the 
Guaranteed  Kfinimiun  Death  Benefit 
charge.  The  Contracts  provide  for  a 
guaranteed  minimum  death  l>enefit 
regardless  of  the  investment 
performance  of  the  Account  and  that  no 
additional  premiums  are  required  to 
keep  the  Contract  in  force.  Applicants 
state  that  the  Guaranteed  Minimum 
Death  Benefit  Charge  amounts  to  a 
maximum  of  $.£0  per  year  and  is 
reduced  after  15  years  and  for  issue  ages 
under  4a  Applicants  represent, 
however,  that  for  issue  age  above  45  the 
amount  per  $1000  of  death  beneHt  be 
will  increased  by  3^%  for  each  issue 
age.  bi  addition.  Applicants  request 
relief  from  Section  12(b)  of  the  Act  and 
Rule  12b-l  thereunder  to  the  extent  that 
profits  from  the  Guaranteed  Minimum 
Death  Benefit  Charge  may  be  used  to 
finance  distribution  of  the  Contracts  and 
shares  of  the  Eligible  Funds.  In  support 
of  this  request  for  exemption,  AppHcants 
assert  that  this  charge  is  an  insurance 
charge  appropriately  deducted  from 
cash  values.  In  addition,  they  make 
certain  representations  in  connection 
therewith,  which  they  assert  are  those 
required  to  be  made  in  connection  with 
similar  relief  granted  to  separate 
accounts  offering  flexible  premium 
variable  life  insurance  contracts,  and 
proposed  amendments  to  Rule  6e-2. 
Thus,  Applicants  represent  that  the 
Guaranteed  Minimum  Death  Benefit 
Charge  is  reasonable  in  relation  to  the 
risks  assumed  under  the  Contracts. 
Applicants  further  represent  that  the 
Company  has  concluded  that  there  is  a 
reasonable  likeUhood  that  such 
distribution  financing  arrangement  of 
the  Account  will  benefit  the  Account 
and  contractowners.  This  representation 
is  based  on  the  assumption  that  explicit 
sales  load  may  not  be  sufficient  to  cover 
expected  costs,  and  that  surplus  arising 
from  the  Guaranteed  Minimum  Death 
Benefit  charge  and  from  other  sources 
may  be  used  for  distribution.  Applicants 
also  represent  that  a  memorandum  has 
been  prepared  in  connection  with  the 
analysis  of  the  Guaranteed  Minimum 
Death  Charge.  The  Company  undertakes 
to  keep  and  make  available  to  the 
Commission  on  request  such 
memorandum.  The  Company  also 


represents  that  the  memorandum  will 
also  set  forth  the  basis  for  the 
representation  regarding  the  benefits  to 
the  Accoimt  and  contractowners. 
Finally,  Applicants  represent  that  the 
Account  will  invest  only  in  maitagement 
investment  companies  diat  have 
undertaken  to  have  a  board  of  directors, 
a  majority  of  whom  are  not  interested 
persons  of  the  Company,  formulate  and 
approve  any  subsequent  plan  under 
Rule  12b-l  to  finance  distribution 
expenses. 

5.  Mortality  and  Expense  Risk  Charge 

Applicants  request  relief  from  and 
sections  26(a)  and  27(c)(2)  and  Rule  6e-2 
(b)(13)(iii)  thereunder  to  the  extent 
necessary  to  deduct  the  Mortality 
Expense  Risk  Chahge  which  is  equal,  on 
annual  basis,  to  .60  of  the  net  assets  in 
each  sub-account  Applicants  also 
request  relief  from  section  12(b)  and 
Rule  12b-l  thereunder  to  the  extent  that 
profits  from  the  Mortality  and  Expense 
Risk  Charge  may  be  used  to  fund 
distribution  of  the  Contracts  and  the 
Eligible  Mutual  Fund  Shares,  fai  support 
of  this  request  for  exemption.  Applicants 
make  certain  representations  in 
connection  therewith,  which  they  assert 
are  those  required  to  be  made  in 
connection  with  similar  relief  granted  to 
separate  accounts  offering  flexible 
premium  variable  life  insurance 
contracts,  and  proposed  amendments  to 
Rule  6e-2.  Thus,  Applicants  represent 
that  the  charge  is  reasonable  in  relation 
to  the  risks  assumed  under  the 
Contracts  and  that  it  has  analyzed  the 
charge  taking  into  consideration  such 
factors  as  other  current  administrative 
charge  levels,  potential  adverse 
mortality,  the  manner  in  which  the 
charges  are  imposed,  the  markets  in 
which  the  Contracts  will  be  offered,  and 
the  anticipated  number  of  Contracts  and 
lapse  rates.  Applicants  further  represent 
that  the  Company  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
distribution  financing  arrangement  of 
the  Account  will  benefit  the  Accotmt 
and  contractowners.  This  representation 
is  based  on  the  assumption  that  explicit 
sales  load  may  not  be  sufficient  to  cover 
expected  costs,  and  that  surplus  arising 
from  the  Mortality  and  Expense  Risk 
Charge  and  from  other  sources  may  be 
used  for  distribution.  Applicants  also 
represent  that  a  memorandum  has  been 
prepared  in  connection  with  the  analysis 
of  the  Mortality  and  Expense  Risk 
Charge.  The  Company  undertakes  to 
keep  and  make  available  to  the 
Commission  on  request  such 
memorandum.  The  Company  also 
represents  that  the  memorandum  will 
also  set  forth  the  basis  for  the 
representation  regarding  the  benefits  to 


the  Account  and  contractowners. 
Finally,  Api^icants  represent  that  the 
Account  wtfl  invest  only  in  management 
investment  companies  Oiat  have 
undertaken  to  have  a  board  of  diiectors. 
a  majority  of  whom  are  not  interested 
persons  of  the  Company,  formulate  and 
approve  any  subsequent  plan  under 
Rule  12b-l  to  finance  distribution 
expenses. 

6.SalMLoad  ^ 

Applicants  request  relief  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c),  28(a)(2)(C).  27(a)(1),  27(c)(1). 
27(cK2),  and  27(d)  of  the  Act  and  Rules 
22C-1,  6e-2  (b)(1).  (b)(12).  (b)(13)(i). 
(b)(13)(iii).  (b)(13)(iv)  and  (c)(4) 
thereunder  to  the  extent  necessary  to 
deduct  the  sales  load  from  cash  values 
over  108  months  in  equal  monthly 
installments,  although  if  surrender 
occurs  before  this  period  is  completed, 
the  balance  will  be  deducted  thereupon. 
Applicants  assert  that  contractowners 
benefit  from  the  deferral  of  the  sales 
load,  and  in  no  event  will  the  sales  load 
exceed  6.264%  of  the  single  premium. 
Applicants  assert  that  the  relief  request 
is  consistent  with  prior  grants  of 
exemptive  relief  permitting  the 
deduction  of  contingent  deferred  sales 
loads,  although  the  sales  load  under  the 
Contracts  is  not  contingent  and  with 
relief  granted  to  separate  accounts 
offering  flexible  premium  variable  life 
insurance,  and  iMY}po8ed  amendments  to 
Rule  6e-2. 

7.  General  Account      v 

Applicants  request  an  exemption  from 
Rule  6e-2(c)(l)  to  the  extent  necessary 
to  permit  the  allocation  of  the  single 
premium  and  transfers  of  cash  value 
under  the  Contracts  to  the  Company's 
general  account  Applicants  assert  that 
such  exemption  is  consistent  with  prior 
administration  of  Rule  ee-2  in  the 
context  of  allocations  of  loans  to  general 
accounts  of  insurance  companies  under 
scheduled  premiimi  variable  life 
insurance  contracts.  Applicants 
represent  that  only  the  monthly 
deduction  and  sales  load  will  be 
deducted  from  values  in  the  general 
account  and  that  no  other  fees  or 
charges  are  deducted  therefrom. 
Applicants  further  assert  that  such 
exemption  is  consistent  with 
Commission  practice  in  declaring 
effective  registration  statements  for 
variable  aimuity  contracts  providing  for 
allocations  to  general  accounts. 
Applicants  have  been  advised  and 
understand  that  any  Commission  order 
granting  exemptive  relief  in  this  regard 
will  not  constitute  a  judgment  of  the 
Commission  as  to  the  propriety  or 


Federal  Regbter  /  Vol  50.  No.  249  /  Friday.  Decembef  27.  1985  /  Noticei 


impropriety  of  registration  or 
nonregistration  of  either  interests  in  the 
general  account  as  securities  under  the 
Securities  Act  of  1933  or  the  general 
account  as  an  investment  company 
under  the  Act 

•.CwMnl 

Applicants  represent  that  if  and  to  the 
extent  that  Rule  6e-2  is  amended  to 
provide  exemptive  relief  from  any 
provision  of  the  Act  or  the  rules 
promulgated  thereunder  with  respect  to 
the  relief  requests  contained  herein, 
including  mixed  funding,  on  tftrms 
different  from  Proposed  Rule  6e-2,  then 
Applicants,  the  Eligible  Funds,  or  both, 
shall  take  such  steps  as  are  necessary  to 
comply  with  the  aniended  rule. 

Notice  is  further  given  that  any 
interested  person  wish  to  request  a 
hearing  on  the  application  may,  no  later 
than  January  13, 1966,  at  5-.30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest  the 
reasons  for  his  request  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  maU  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request  AJfter  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

[FR  Doc  85-30094  Piled  12-28-85;  8:45  am] 
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Metropolitan  Edison  Co.  and  York 
Haven  Power  C04  Proposed  Capital 
Contribution 

December  18, 1985. 

Metropolitan  Edison  Company  ("Met- 
Ed")  and  its  wholly-owned  subsidiary, 
York  Haven  Power  Company  ("YHP"). 
both  of  2800  Pottsvilie  Pike,  Muhlenberg 
Township.  Berks  County,  Pennsylvania 
1960S,  have  tiled  a  declaration  pursuant 
to  section  12(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rule  45  thereunder.  They  request 
authorization  for  Met-Ed  to  make  cash 
capital  contributions  to  YHP  in  an 
aggregate  amount  up  to  $1,750,000 
through  December  31, 1987.  The  top 


registered  holding  company  parent  of 
Met-Ed  is  General  Public  Utilities 
Corporation. 

YHP  is  the  licensee  under  Part  I  of  the 
Federal  Power  Act  of  1935  of  the  York 
Haven  hydroelectric  power  project 
located  on  the  Susquehanna  River.  By 
order  dated  August  14, 1900,  the  Federal 
Energy  Regulatory  Commission  (TERC) 
granted  YHP  a  new  license  to  the  FERC 
for  approval  (1)  a  recreation  plan, 
describing  utilization,  design  and 
development  of  the  project's 
recreational  facilities,  and  (2)  a  debris 
management  study  to  determine  the 
magnitude  and  appropriate  means  for 
disposing  of  river-borne  debris.  The 
FERC  has  approved  YHP's  proposed 
recreation  plan,  which  provides,  among 
other  things,  for  YHP  to  construct  boat 
launching  facilities  at  the  project.  Met- 
Ed  and  YHP  estimate  that 
approximately  $7004)00  will  be  required 
to  complete  construction  of  these 
facilities.  Expenditures  in  connection 
with  the  required  debris  management 
study  are  estimated  at  approximately 
$450,000. 

In  addition,  it  has  become  necessary 
to  enlarge  the  project's  administration 
building,  originally  constructed  in  1904, 
to  accommodate  expanded  staff  and 
administrative  activities  at  the  project 
site.  YHP  has  commenced  engineering 
work  for  a  building  addition,  the  cost  of 
which  is  estimated  at  approximately 
$350,000.  YHP  also  intends  to  undertake 
an  in-depth  feasibility  study  of 
alternative  schemes  for  redeveloping 
and  improving  the  project's  capacity  and 
output  The  cost  of  that  study  is 
estimated  at  approximately  $250,000. 

Pursuant  to  a  Power  Supply 
Agreement  dated  April  30, 1974,  as 
amended,  Met-Ed  and  YHP  have  agreed 
that  Met-Ed  shall  purchase  the  total 
power  and  energy  generated  by  YHP  at 
the  York  Haven  hydroelectic  project  on 
a  rate  based  upon  YHFs  costs  and 
expenses  in  generating  and  transmitting 
that  power  and  energy  plus  an 
additional  amount  representing  a  rate  of 
return  on  the  net  investment.  "Ilius,  to 
enable  YHP  to  carry  out  the  activities 
described  above,  it  will  be  necessary  for 
Met-Ed  to  make  cash  capital 
contributions  to  YHP,  since  YHFs 
internal  cash  generation  imder  the 
Power  Supply  Agreement  will  not  be 
sufficient  to  provide  the  necessary 
fimds.  No  federal  or  state  commission, 
other  than  this  Commission  has 
jurisdiction  with  respect  to  the  proposed 
transaction. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commissicm's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 


a  hearing  should  submit  their  views  in 
writing  by  January  13. 1986,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  DC  20549, 
and  serve  a  copy  of  Met-Ed  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attomey-at-law.  be  certiHcate)  should 
be  filed  with  the  request  Any  request 
for  a  hearing  shall  identify  speciHcaily 
the  issues  of  fact  or  law  that  are 
disputed.  A  person  who  so  requests  will 
be  notiHed  of  any  notice  or  order  issued 
in  this  matter.  After  said  date  the 
application,  as  amended  or  as  it  may  be 
amended,  may  be  granted. 


For  the  Conunissioii.  by  the  DiviaioB  of 
Investment  Managestent.  porsuant  to 
delegated  authority. 

lohaWhMUr. 

Secretary. 

(FR  Doc  85-3070S  Filed  12-2fr-8S:  8:46  afn| 
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New  England  EJecMc  System; 
Proposed  Stock  Split  by  Issuance  of 
Additional  Shares  of  Common  Stock 

December  18, 1985. 

New  England  Electric  System 
("NEES"),  a  registered  holding  company, 
25  Research  Drive,  Westborough. 
Massachusetts  01582,  has  filed  a 
declaration  pursuant  to  sections  6(a) 
and  7  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act"). 

NEES  is  a  voluntary  association 
created  in  Massachusetts  by  an 
Agreement  and  Declaration  of  Trust 
dated  January  2, 1926.  At  a  meeting  held 
on  November  26, 1985.  NEES's  board  of 
directors  voted,  subject  to  receipt  of  all 
necessary  regulatory  approvals,  to  eff^ect 
a  two-for-one  stock  split  through  the 
issuance  of  one  additional  common 
share,  par  value  $1.00  (the  "Additional 
Shares"),  to  its  shareholders  of  record  at 
the  close  of  business  on  January  24. 
1986,  for  each  share  owned.  It  is 
expected  that  the  Additional  Shares  will 
be  issued  on  or  about  February  21, 1988. 
On  the  record  date  NEES  expects  to 
have  approximately  26.600.000  common 
shares  issued  and  outstanding,  with 
75,000,(XK)  currently  authorized;  the 
proposed  issuance  of  the  Additional 
Shares  would  thus  not  increase  the 
number  of  common  shares  issued  and 
outstanding  above  the  number 
authorized. 

According  to  the  declaration,  during 
the  past  few  years  the  price  of  NEES's 
common  shares  has  increased 
significantly  to  a  level  above  the 
industry  average.  On  November  19, 1985. 
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the  closing  price  for  NEES's  common 
shares  was  $46.50  per  share.  Currently, 
more  than  95%  of  the  electric  utihty 
slocks  listed  on  the  New  York  Stock 
Exchange  trade  at  prices  below  that  of 
NEES's  common  shares.  Although 
issuance  of  the  Additional  Shares  will 
not  alter  the  proportionate  ownership 
interest  of  any  shareholder,  it  will  lower 
the  price  of  NEES's  common  shares, 
which  NEES  anticipates  will  provide  a 
number  of  benefits.  SpeciHcally,  NEES 
expects  that  the  marketability  of  its 
common  shares  will  be  increased 
through  increases  in  both  trading 
volume  and  the  number  of  its 
shareholders.  In  addition,  the  ability  of 
individual  shareholders  to  buy  and  sell 
NEES's  common  shares  is  expected  to 
be  enhanced  by  reducing  the  price  of  a 
round  lot  (100  shares)  of  the  common 
shares,  allowing  shareholders  greater 
diversiHcation  and  reduced  odd-lot 
brokerage  costs.  Furthermore,  because 
of  the  favorable  attitude  with  which 
NEES  believes  investors  typically  view 
splits,  NEES  anticipates  that  the 
proposed  split  would  increase  public 
awareness  of  the  company. 

NEES  computes  the  price  at  which  it 
sells  shares  pursuant  to  the  New 
England  Electric  System  Dividend 
Reinvestment  and  Common  Share 
Purchase  Plan,  the  New  England  Electric 
System  Thrift  Plan  II,  and  the  NEES 
Goals  E^ogram  based  upon  the  price 
reported  in  the  Wall  Street  Journal  for 
its  common  shares.  Because  "when 
issued"  trading  with  respect  to  the 
Additional  Shares  is  expected  to  begin 
on  the  New  York  Stock  Exchange  on  or 
about  January  24, 1966,  the  price  for 
NEES's  conunon  shares  reported  in  the 
Wall  Street  Journal  during  that  period 
will  not  reflect  the  share  split.  To 
compensate  for  this  situation,  NEES 
intends  to  adjust  the  price  for  shares  it 
sells  to  the  above-mentioned  plans 
during  that  period  to  reflect  the  fact  that 
these  shares  will  be  issued  after  the 
record  date  and.  therefore,  will  not  be 
entitled  to  receive  any  of  the  Additional 
Common  Shares  when  they  are  issued. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  January  8. 1986,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549, 
and  serve  a  copy  on  NEES  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-Iaw,  by  certificate)  should 
be  Hied  with  the  request.  Any  request 
for  a  hearing  shall  identify  speciHcally 


the  issues  of  fact  or  law  that  are 
disputed.  A  p^on  who  so  requests  will 
be  notified  of  any  notice  or  order  issued 
in  this  matter.  After  said  date  the 
application,  as  amended  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-30698  Filed  12-26-85;  8:45  am] 
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(RelMM  No.  SIPA-12«;  FH*  Na  SIPC  85-1] 

Securities  Investor  Protection  Corp.; 
Proposed  Bylaw  Ctiange  Relating  to 
SIPC  Fund  Assessments  on  SIPC 
Members 

Pursuant  to  Section  3(e)(1)  of  the 
Sectirities  Investor  Protection  Act  of 
1970, 15  U.S.C.  78ccc(e)(l),  notice  is 
hereby  given  that  on  December  2, 1985 
the  Securities  Investor  Protection 
Corporation  ("SIPC")  filed  with  the 
Securities  and  Exchange  Commission  a 
proposed  bylaw  change.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  bylaw 
change  from  interested  persons. 

I.  Description  of  Proposed  Bylaw 
Change  i 

The  proposed  bylaw  change  would 
amend  Section  1(a)  of  Article  6  of  SIPC's 
bylaw  regarding  SIPC  Fund  assessments 
on  SIPC  members.'  The  bylaw  provides 
that  if  SIPC  determines  that  the  SIPC 
Fund  *  totals  or  is  reasonably  likely  to 
total  less  than  (i)  $250  million,  the 
amount  of  each  member's  assessment 
shall  be  l/B  of  1  percent  of  such 
member's  gross  revenues  from  the 
securities  business,  (ii)  $150  million,  the 
amount  of  each  member's  assessment 
shall  be  V*  of  1  percent  of  such 
member's  gross  revenues  from  the 
securities  business  and  (iii)  $100  million, 
the  amount  of  each  member's 
assessment  shall  be  V^  of  1  percent  of 
such  member's  gross  revenues  from  the 
securities  business.  Regardless  of 
whether  or  not  assessments  based  on  a 
percentage  of  gross  revenues  from  the 
securities  business  are  in  effect  during 
any  calendar  year,  the  minimum  amount 
of  each  member's  assessment  would  be 
$100  per  annum. 

Under  the  present  SIPC  bylaw,  SIPC 
members  are  currently  paying 
assessments  at  the  rate  of  V\  of  1 


■  All  broker-dealers  registered  under  section  15(b) 
of  the  Securities  Exchange  Act  of  1934.  with  some 
minor  exceptions,  are  SU'C  members. 

'  The  SIPC  Fund  consists  of  cash  and  amounts 
invested  in  U.S.  government  or  agency  securities. 


percent  of  their  respective  gross 
revenues  from  the  securities  business 
with  a  minimum  assessment  of  $25  per 
annum. 

The  SIPC  Board  of  Directors  took  two 
other  actions  affecting  assessments.  The 
SIPC  Board  voted  to  (i)  obtain  a  $500 
million  line  of  credit  with  a  consortium 
of  banks  and  (ii)  discontinue  the  current 
V^  of  1  percent  assessment  on  member's 
gross  revenues  from  the  securities 
business  on  April  1, 19S6  contingent  on 
the  line  of  credit  being  in  place.  Thus, 
under  the  proposed  bylaw  change  a 
minimum  assessment  of  $100  per  annum 
would  be  in  e^ect  after  April  1, 1986. 

SIPC  indicated  that  the  SIPC  Fund 
currently  exceeds  $300  million.  SIPC 
expects  that,  absent  any  extraordinary 
costs,  the  fund  will  total  approximately 
$325  million  by  April  1, 1986.  SIPC 
indicates  that  it  would  have  as  of  that 
date  resources  exceeding  $800  million 
which  could  be  tapped  before  any  need 
to  draw  on  the  statutory  $1  billion  line 
of  credit  with  the  U.S.  Treasury 
Department.  SIPC  indicated  that  the 
proposed  bylaw  provides  for  the 
automatic  imposition  of  assessments  on 
gross  revenues  at  the  rate  of  V4  of  1 
percent  in  the  event  the  fund  drops 
below  $250  million  or  in  the  event  the 
SIPC  Board  determines  the  fund  is 
"reasonably  likely"  to  drop  below  that 
level.  SIPC  indicated  that  this  and  the 
other  provisions  of  the  proposed  bylaw 
give  SIPC  considerable  flexibility  in 
maintaining  the  fund  at  a  level  adequate 
to  carry  out  SIPC's  primary  goal  of 
enhancing  and  maintaiaing  investor 
confidence  in  the  securities  markets. 

SIPC  indicated  that  the  SIPC  Board's 
actions  described  above  were  based 
principally  on  the  Report  To  The  Board 
of  Directors  Of  The  Securities  Investor 
Protection  Corporation  By  The  Special 
Task  Force  To  Consider  Questions 
Relating  To  The  SIPC  Fund  And 
Assessments,  and  on  the  data  gathered 
and  analyzed  by  the  task  force.  The  task 
force  was  composed  of  representatives 
of  SIPC  members,  self-regulatory 
organizations,  securities  industry 
associations.  U.S.  government  agencies, 
and  the  SIPC  staff. 

II.  Need  for  Public  Comment 

Section  3(e)(1)  of  the  Securities 
Investor  Protection  Act  of  1970  ("SIPA ") 
provides  that  SIPC  must  file  with  the 
Commission  a  copy  of  proposed  bylaw 
changes.  That  section  further  provides 
that  bylaw  changes  shall  take  effect  30 
days  after  filing,  unless  the  Commission 
either  (i)  disapproves  the  change  as 
contrary  to  the  public  interest  or  the 
purposes  of  SIPA,  or  (ii)  finds  that  the 
change  involves  a  matter  of  such 
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significant  public  interest  that  public 
comment  should  be  obtained.  Thus, 
under  Section  3(e)(1)  of  the  SIPA.  a 
proposed  bylaw  change  does  not  have 
to  be  noticed  for  public  comment 
However,  under  Section  3(e)(1)(B)  of 
SIPA,  the  Commission  can  find  that 
"such  proposed  bylaw  change  involves 
a  matter  of  such  significant  public 
interest  that  public  comment  should  be 
obtained",  in  which  case,  the 
Commission  may,  after  notifyiitg  SIPC  in 
writing  of  such  finding,  require  that  the 
proposed  bylaw  change  be  considered 
by  the  same  procedures  as  a  proposed 
rule  change  including,  among  other 
things,  publication  in  the  Federal 
Register  and  opportunity  for  public 
comment.  Since  the  SIPC  Fund  is  built 
from  assessments  on  its  members  and 
the  interest  earned  on  the  fund  and 
since  that  fund  is  used  for  the  protection 
of  customers  of  members  liquidated 
under  SIPA  to  maintain  investor 
confidence  in  the  securities  markets,  the 
Commission  finds  that  the  proposed 
bylaw  change  involves  a  matter  of 
significant  pubhc  interest,  seeks 
comment  thereon,  advised  SIPC  of  the 
Commission's  finding,  and  requires  the 
procedures  applicable  to  proposed  SIPC 
rule  changes  in  Section  3(e)(2)  of  SIPA  to 
be  followed. 

ni.  Date  of  EffectiveneM  of  the 
Proposed  Bylaw  Change  and  Timing  for 
CommissioQ  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  SIPC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
bylaw  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  bylaw  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  bylaw  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  bylaw  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the  provisions 
of  5  U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  iCieference  Section, 
450  Fifth  Street,  NW..  Washington,  CXI 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  January  15. 
1986. 

By  the  Commission. 

Dated:  December  24. 1965. 
John  Whflelar. 

Secretary.  '    •■ 

[PR  Doc.  85-30382  Piled  12-26-65:  8:45  am) 
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(Release  No.  34-22734;  FNe  No.  SR-MSE- 
85-11] 

Satf-Ragulatory  Organizations; 
Proposed  Ruta  Change  by  Midwest 
Stock  Exchange,  Inco.  Relating  to  ttie 
Automatic  Execution  System  (MAX) 

Pursuant  to  section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b](l),  notice  is  hereby  given 
that  on  September  4. 1985,  the  Midwest 
Stock  Exchange,  Incorporated,  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

"Hie  proposed  rule  change  consists  of 
four  changes  to  the  rules  regarding  the 
use  of  Midwest's  Automatic  Execution 
System  (MAX)  in  order  to  facilitate  the 
routing  and  execution  of  transactions  in 
a  portfolio  of  equity  securities 
("portfolio  execution").  The  four 
changes,  which  apply  only  to  portfolio 
executions  are  as  follows: 

1.  Orders  sent  may  be  principal 
orders. 

2.  The  time  frame  between  the  time  a 
market  order  is  entered  into  MAX  and 
the  time  it  is  automatically  executed 
("order  exposure  time")  will  be  reduced 
from  15  seconds  (see  SR-MSE-85-5)  to  0 
seconds. 

3.  Participation  by  a  specialist  in  a 
portfolio  execution  is  voluntary  for 
principal  orders  or  agency  orders  above 
1099  shares. 

4.  A  portfolio  execution  over  MAX 
may  not  commence  before  9:30  a.m. 
(CST)  or  conclude  after  2:45  p.m.  (CST). 


n.  Setf-Regutatoiy  Organization's 
Statement  of  the  Puipose  of.  and 
Statntoty  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  bekrw,  of  the 
most  significant  asfiects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  for  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  certain  ndes 
regarding  the  use  of  the  MAX  System  in 
order  to  provide  member  organizations 
with  an  easy,  efficient  method  of  order 
entry  and  execution  with  timely  reports 
for  portfolio  executions. 

The  first  change  will  allow  principal 
orders  to  be  sent  over  MAX  for  portfolio 
executions.  Currently,  only  agency 
orders  are  allowed  to  be  sent  over  MAX. 

Many  member  firms  utilize  portfolio 
executions  to  hedge  against  index 
options  and  futures  and  for  arbitrage 
activities  for  their  proprietary  accounts. 
This  change  will  enable  member  firms  to 
execute  more  efficiently  a  portfolio  for 
the  firm's  own  account  as  well  as  for 
customers. 

The  second  change  reduces  the  order 
exposure  time  from  15  seconds  to  zero 
seconds.  Firms  requesting  to  use  MAX 
for  portfolio  executions  have  stated  that 
executions  must  take  place  as  quickly  as 
possible.  The  need  for  a  timely 
execution  is  significantly  more 
important  to  the  customer  and  the  firm 
in  this  type  of  transaction  than  the 
possibility  that  a  better  fill  may  be 
obtained  in  a  particular  issue  in  a 
portfolio  by  exposing  the  order  for  15 ' 
seconds. 

The  third  change  clarifies  that 
specialist  participation  in  a  portfolio 
execution  is  volimtary  for  principal 
orders  or  agency  orders  above  1099 
shares.  This  is  consistent  with  the 
current  MAX  requirements.  Successful 
portfolio  executions  require  the 
cooperation  of  numerous  parties  to  the 
transaction.  Portfolio  executions  over 
MAX  beyond  the  existing  MAX 
requirements  will  only  be  executed  in 
accordance  with  arrangements  agreed 
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upon  in  advance  by  the  specialist  and 
the  order  sending  nrm. 

The  fourth  change  precludes  the  use 
of  the  MAX  System  for  portfolio 
executions  before  9:30  a.m.  and  after 
2:45  p.m.  (CST).  This  restriction  will 
avoid  creating  any  problems  at  the 
opening  or  closing  in  periods  of  heavy 
volume. 

A  limited  number  of  portfolio 
executions  have  taken  place  using  the 
MAX  System  under  the  preceding 
parameters  upon  agreement  by  all 
parties  involved  on  a  pilot  basis.  Such 
utilization  of  the  System  will  continue 
on  a  pilot  basis  until  the  Commission 
approves  this  filing.  It  is  anticipated  that 
further  enhancements  to  the  System 
may  be  developed  as  experience  shows 
where  efficiencies  can  be  improved. 
Where  appropriate,  such  enhancements 
will  also  be  submitted  for  Commission 
approval. 

Implementation  of  the  proposed 
changes  is  consistent  with  those 
provisions  of  Sections  6(b)(5]  and 
llA(a)(1)  of  the  Act  which  encourages 
the  use  of  data  processing  and  . 
communications  techniques  which 
create  more  efficient  and  effective 
facilitation  of  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange. 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(Q  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coounission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Rnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conmiission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubic  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
name  in  the  caption  above  and  should 
be  submitted  by  January  17, 1966. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  2a  1985. 
lohn  Wheeler, 
Secretary. 

[FR  Doc.  85-^0706  Filed  12-26-85:  8:45  am] 
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[Reieas*  No.  34-22730;  SR-MSRB-85-20] 

Self-negulatory  Organizations; 
Municipal  Sacuritlas  Rulamaking 
Board;  Ordar  Approving  Proposed 
Rule  Change 

Introduction 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB")  on  October  8. 1965 
submitted  copies  of  a  proposed  rule 
change  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
amend  MSRB  rule  G-34  on  CUSIP 
numbers,  and  provide  an  interpretation 
of  the  application  of  rule  G-12(c)  and 
rule  G-12(f)  on  inter-dealer 
confirmations  to  a  when-issued 
transaction  that  takes  place  during  the 
time  when  application  for  CUSIP 
numbers  for  a  new  issue  is  pending. 

Rule  G-34  requires  a  municipal 
securities  dealer  acting  as  an 
underwriter  of  a  new  issue  of  municipal 
securities  to  apply  to  the  MSRB  or  its 
designee  (currently  the  CUSIP  Service 
Bureau)  for  CUSIP  numbers  for  the 
issue.  The  CUSIP  number  serves  as  the 
universal  identification  of  a  security 
issue.  In  the  case  of  competitive  issues, 
the  issuer  customarily  applies  for  CUSIP 
number  assignment  prior  to  the  award  of 


the  issue.  In  negotiated  issues,  however, 
the  underwriter  is  usually  responsible 
for  the  application. 

If  application  for  a  CUSIP  number  is 
delayed,  a's  is  permitted  under  the 
current  rules,  trading  on  a  when-issued 
basis,  particularly  in  the  case  of  a 
negotiated  issue,  can  commence  before 
a  CUSIP  number  is  assigned.  This  does 
not  present  an  immediate  problem 
because  there  is  currently  no  system  for 
automated  clearance  of  when-issued 
trading.  Such  automated  clearance, 
however,  is  scheduled  to  take  e^ect  in 
early  1986  and  CUSIP  numbers  must  be 
assigned  to  an  issue  in  order  to  submit 
transactions  to  the  automated  system. 

The  proposed  rule  change  would 
require  a  dealer  serving  as  an, 
underwriter  in  a  negotiated  issue  to 
apply  for  a  CUSIP  number  in  sufficient 
tinje  to  ensure  assignment  of  a  number 
on  or  prior  to  the  day  on  which  the 
contract  to  purchase  is  executed.  An 
underwriter  for  a  competitive  issue 
would  be  required  to  apply  for  a  number 
on  the  date  of  the  award.  In  addition,  a 
broker  or  dealer  acting  as  a  financial 
advisor  in  connection  with  a  competitive 
sale  would  be  required  to  ensure  that  an 
application  for  a  CUSIP  number  is  made 
in  suHicient  time  to  allow  for 
assignment  of  a  number  prior  to  the  date 
of  award.  Requiring  underwriters  to 
obtain  a  number  at  the  earliest  possible 
date  will  facilitate  automated  trading  in 
when-issued  securities. 

Rule  G-12{c)  requires  that  physical 
confirmations  of  when-issued 
transactions  be  sent  out  within  two 
business  days  of  the  trade  date.  Rule  G- 
12(f)  requires  trades  to  be  submitted  for 
comparison  in  an  automated  comparison 
system  operated  by  a  registered 
securities  clearing  agency  if  certain 
conditions  are  met.  Rule  G-12(a) 
provides  that  trades  submitted  for 
comparison  in  the  automated  system 
need  not  be  confirmed  physically  under 
rule  G-12(c). 

The  MRSB  has  received  inquiries  from 
dealers  concerning  the  requirements  of 
rules  G-12  (c)  and  (f)  once  the 
automated  comparison  system  for  when- 
issued  trades  becomes  operational.  The 
issue  raised  is  whether  when-issued 
trades  should  be  compared  using  the 
physical  is  whether  when-issued  trades 
should  be  compared  using  the  physical 
confirmation  process  set  forth  in  rule  G- 
12(c)  if  the  trades  cannot  be  submitted 
immediately  into  the  automated 
comparison  system  due  to  lack  of  CUSIP 
numbers. 

The  MSRB  in  response  is  providing  an 
interpretation,  stating  that  a  when- 
issued  transaction  in  a  new  issue  for 
which  no  CUSIP  number  will  be 
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assigned  is  not  eligible  for  automated 
comparison  and  must  be  compared  by 
the  use  of  physical  conrirmations.  The 
MSRB  is  interpreting  rule  G-12(f)  to 
require  that,  if  a  request  for  a  CUSIP 
number  is  pending,  the  trade  should  be 
submitted  into  the  automated  system  on 
an  "as  oV  basis  once  the  CUSIP  number 
is  assigned. 

Notice  of  the  proposed  rule  changes 
was  given  in  Securities  Exchange  Act 
Release  No.  22605,  published  in  the 
Federal  Register  (50  PR  47482;  November 
18. 1985)  ("November  18  release").  A 
complete  description  of  the  amendments 
is  contained  in  that  release. 

Comments 

In  response  to  the  November  18 
release,  the  Commission  received  three 
comment  letters.  *  All  three 
commentators  supported  the  proposed 
rule  change.  One  commentator  agreed 
with  the  MSRB  that  expansion  of  an 
automated  comparison  system  to  when- 
issued  trading  of  municipal  securities 
would  provide  considerable  cost  savings 
and  bring  greater  efficiency  to  the 
clearing  process.  This  commentator  also 
believe  that  any  inconvenience  to 
dealers  resulting  from  the  amendment 
would  be  out-weighed  by  lower 
clearance  costs  and  reduction  in  the 
number  of  "fails"  that  will  result  from 
application  of  the  automated  system  to 
when-issued  trades.  Another 
commentator  believed  that  the 
amendment  would  have  the  same 
benefit  to  an  automated  confirmation 
system  (used  for  confirmation  and 
affirmation  of  all  municipal  issues  with 
a  CUSIP  number  and  book-entry 
settlement  of  customer  transactions  in 
depository  eligible  municipal  issues)  as 
it  would  for  an  automated  comparison 
system  and  therefore  endorsed  the 
proposed  amendment.  A  third 
commentator  believed  the  amendment  is 
necessary  to  facilitate  trading  in  when- 
issued  securities,  but  suggested  that 
exceptions  be  made  in  rare  instances 
when  underwriters  have  insufficient 
information  to  request  a  CUSIP  number. 

The  Commission  finds  that  the 
proposed  rule  changes  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSRB,  and,  in 
particular,  the  requirements  of  Section 
15B  and  the  rules  and  regulations 
thereunder.  The  Commission  supports 


'  Letters  from  Richard  Porzio.  Dirctor  &  ID  Product 
Manager.  The  Depository  Trust  Company 
(November  20, 1985):  James  D.  McLaughlin, 
Government  Relations  Counsel.  American  Bankers. 
Association  (December  11, 1985):  Richard  L.  DeCair. 
Executive  Director.  Dealer  Bank  Association 
(December  11, 1985)  to  John  Wheeler.  Secretary, 
SEC. 


the  proposed  rule  change  and  its  goal  of 
facilitating  automated  trading  in  when- 
issued  municipal  securities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

Dated:  December  19, 1985. 
|ohn  Wheeler,  ^ 

Secretary. 
(FR  Doc.  85-30710  Filed  12-26-85;  845  am} 
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[Release  No.  34-22735;  Hie  No.  SR-NASO- 
•5-351 

SeH-Regulatory  Organizations;  - 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Ctiange  by  National 
Association  of  Securities  Dealers,  Inc., 
relating  to  Modifications  of  ttie 
Computer  Assisted  Execution  System 

Pursuant  to  section  19  (b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given  v 
that  on  December  19, 1985,  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  following  is  the  full  text  of  a  rule 
change  by  the  National  Association  of 
Securities  Dealers,  Inc.  relating  to 
modification  of  the  facilities  description 
of  the  Computer  Assisted  Execution 
System  ("CAES")  for  transactions  in 
listed  and  NASDAQ/NMS  securities 
approved  by  the  Commission  in  SR- 
NASD-81-1.  The  rule  change  shall  be 
effective  for  a  period  of  90  days  to 
permit  consideration  by  the  Commission 
of  approval  of  the  proposed  modification 
on  a  permanent  basis  which  is  the 
subject  of  a  separate  rule  filing.  The 
Commission  intends  to  seek  comment  on 
whether  there  should  be  a  "flash" 
feature  added  to  the  NASD's  current 
modifications,  which  would  allow  for 
customer  price  improvement. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  has  filed  as  a 
stated  policy,  practice  or  interpretation, 
certain  modifications  to  the  operation  of 
the  CAES  system,  which  have  been 
developed  for  implementation  by  NASD 


Market  Services,  Inc.,  to  permit  the 
automatic  execution  of  round  lot  and 
mixed  lot  agency  orders  at  the 
prevailing  inside  market,  llie 
calculation  of  the  inside  market  for 
listed  securities  shall  include  all 
exchange  quotations  in  such  securities. 
Such  inside  market  shall  consist  of  at 
least  two  open,  active,  two-sided 
quotations. 

Henceforth,  the  system  will  process 
only  designated  agency  market  orders, 
designated  agency  limit  orders, 
undesignated  agency  market  orders  and 
imdesignated  agency  limit  orders  for 
automatic  execution  at  the  inside  bid 
(for  sell  orders)  and  inside  ask  (for  buy 
orders).  This  change  will  not  however, 
effect  the  current  operating 
characteristics  and  procedures  of  the 
rrS/CAES  linkage  which  remains 
unchanged. 

A  designated  market  order  for  1,000 
shares  or  less  will  be  executed  against 
the  designated  CAES  market  maker  at 
the  existing  inside  market  whenever  the 
market  maker's  size  In  CAES  is  greater 
than  zero.  Where  a  designated  order  for 
more  than  1.000  shares  is  received  by 
CAES,  and  the  designated  market 
maker's  quote  is  equal  to  the  inside,  the 
order  shall  be  automatically  executed  up 
to  the  size  displayed  by  the  market 
maker  and  the  balance  of  the  order  shall 
be  priced  at  the  inside  and  forwarded  to 
the  market  maker  for  acceptance  within 
90  seconds. 

If  there  is  no  current  inside  market  the 
designated  order,  regardless  of  size,  will 
be  forwarded  to  the  market  maker  with 
a  notation  that  a  price  is  required.  If 
there  is  an  inside  market,  but  the  maricet 
maker's  size  is  zero,  the  designated 
order  will  be  priced  at  the  inside  and 
forwarded  to  the  market  maker  for 
acceptance  within  90  seconds. 

A  designated  limit  order  for  1,000 
shares  or  less  will  be  executed  against 
the  designated  market  maker  at  the 
inside,  unless  there  is  no  current  inside 
market,  the  market  makers  size  is  zero 
or  the  inside  is  inferior  to  the  limit  price, 
whereupon  the  order  shall  be  priced  at 
the  limit  and  forwarded  to  the 
designated  market  maker  for  acceptance 
as  a  day  order.  A  designated  limit  order 
in  excess  of  1,000  shares  shall  be 
processed  in  the  same  manner  as  an 
order  for  1,000  shares  except  that  where 
a  portion  of  the  order  has  been 
automatically  executed  at  the  inside,  up 
to  the  size  displayed  by  the  CAES 
market  maker,  the  balance  of  the  order 
shall  be  priced  at  the  limit  and 
forwarded  to  the  market  maker  for 
execution  as  a  day  order,  and  where 
specialized  execution  instructions 
accompany  the  order,  i.e.  All  or  None  or 
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Fill  or  Kill,  the  entire  order  will  be 
priced  at  the  limit  and  forwarded  to  the 
maricet  maker  for  acceptance  within  the 
time  frame  applicable  to  such  qualified 
orders. 

An  undesignated  market  order  for  up 
to  1.000  shares  will  be  automatically 
executed  against  an  eligible  CAES 
market  maker  at  the  inside  market  for 
that  security.  A  maricet  maker  shall  be 
eligible  for  receipt  and  automatic 
execution  of  an  order  at  the  inside 
market  if  his  displayed  size  remains 
greater  than  zero.  If  an  execution 
reduces  a  market  maker's  displayed  size 
to  zero  additional  orders  received  in 
CAES  «vill  be  executed  at  the  inside 
market  against  the  next  eligible  market 
maker  in  rotation  priority  within  CAES 
until  the  size  displayed  by  each  of  the 
succeeding  market  makers  is  exhausted. 
When  the  size  of  all  eligible  market 
makers  is  exhausted,  orders  will  be 
priced  at  the  inside  quote  and  forwarded 
to  all  CAES  market  makers  in  the 
security.  If  there  is  no  inside  market  at 
the  time  the  order  is  received  in  CAES, 
the  order  will  be  forwarded  to  all  CAES 
market  makers  in  the  security  with  an 
appropriate  notation  indicating  that  the 
market  maker  may  price  and  accept  the 
order  within  90  seconds. 

An  undesignated  market  order  in 
excess  of  1,000  shares  will  be  executed 
against  market  makers  up  to  their 
displayed  size  or  against  succeeding 
market  makers  up  to  their  displayed 
size,  so  long  as  the  CAES  market 
maker's  quote  is  equal  to  the  inside 
market  If  no  CAES  market  maker  is  at 
the  inside  quote,  the  order  shall  be 
priced  at  the  inside  and  forwarded  to  all 
CAES  market  makers  in  the  security  for 
acceptance.  If  there  is  no  inside  market 
the  entire  order  will  be  forwarded  to  the 
CAES  market  makers  with  a  notation 
indicating  that  a  price  and  acceptance  is 
required  withm  90  seconds.  Similarly  if 
a  qualified  order  is  received  by  CAES, 
i.e.  All  or  None,  the  entire  order  will  be 
priced  at  the  mside  and  forwarded  to  all 
CAES  market  makers. 

An  undesignated  limit  order  of  1,000 
shares  or  less  will  be  automatically 
executed  agamst  the  next  eligible  CAES 
market  maker  with  size  greater  than 
zero  if  the  inside  market  is  equal  to  or 
better  than  the  limit  price.  If  there  is  no 
inside  market,  if  there  is  no  CAES 
market  maker  with  size  greater  than 
zero,  or  if  the  inside  market  is  inferior  to 
the  limit  price,  the  order  shall  be  priced 
at  the  limit  and  forwarded  to  all  CAES 
market  makers  in  the  security  for 
acceptance  as  a  day  order. 

An  undesignated  limit  order  in  excess 
of  1,000  shares  shall  be  executed  against 
market  makers  up  to  their  displayed  size 
or  against  succeeding  market  makers  up 


to  their  displeyed  size,  so  long  as  the 
CABS  maricet  maker  quote  is  equal  to 
the  inside  market.  The  balance,  if  any, 
shall  be  priced  at  the  limit  and 
forwarded  to  all  CAES  maricet  makers  in 
the  security  for  acceptance.  If  no  CAES 
maricet  maker  is  at  the  inside  market,  if 
that  market  is  inferior  to  the  limit  price, 
or  if  there  is  no  inside  market  then  the 
entire  order  will  be  priced  at  the  limit 
and  forwarded  to  all  CAES  market 
makers  in  that  security  for  acceptance 
as  a  day  order.  If  the  limit  order  is 
qualified,  Le.  All  or  None.  Fill  or  Kill, 
and  the  total  size  available  from  CAES 
market  makers  is  less  than  the  size  of 
the  order,  the  entire  order  will  be  placed 
at  the  limit  and  forwarded  to  all  CAES 
market  markers  for  acceptance. 

n.  Self-Regulatory  Ocganizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
o^the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  In 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  development  and 
implementation  of  this  modification  to 
CAES  is  to  improve  the  efficiency  of 
execution  of  transactions  in  listed  and 
NASDAQ/NMS  securities  through  the 
use  of  new  data  processing  and 
communication  techniques. 
Transactions  automatically  executed 
through  CAES  are  presently  effected  at 
the  best  current  quotation  of  a  CAES 
market  maker,  which  may  be  inferior  to 
the  inside  market.  This  modification  will 
ensure  that  transactions  executed 
through  CAES  will  be  effected  only  at 
the  prevailing  inside  market  for  any 
securities  in  CAES. 

The  statutory  basis  for  the 
development  and  implementation  of 
CAES  is  found  in  sections  llA(a)(l)(B) 
and  in  (q(i),  15A(b)(6),  and 
17(A)(a)(l)(B)  and  in  (C)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
Section  11(a)  (1)(B)  and  {C)(i)  sets  forth 
a  Congressional  goal  of  achieving  more 
efficient  and  effective  market  operations 
and  the  economically  efficient  execution 
of  transactions  through  new  data 


processing  and  communication 
techniques.  Section  15A(b)(e)  requires 
that  the  rules  of  the  Association  be 
designed  "to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  a 
mechanism  of  a  free  and  open 
market.  .  .  ."  Section  17(A)(a)(l)  (B)  and 
(C)  sets  forth  a  Congressional  goal  of 
reducing  cost  involved  in  the  clearance 
and  settlement  process  through  new 
data  processing  and  communication 
techniques.  The  Association  believes 
that  the  modification  of  CAES  will 
further  these  ends  by  providing  an 
enhanced  mechanism  for  the  efBcient 
and  economic  execution  and  clearance 
of  transactions  in  both  listed  and 
NASDAQ/NMS  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CAES  is  a  service  to  which 
participants  subscribe  on  a  voluntary 
basis  and  as  such  the  Associaticm 
believes  the  modification  imposes  no 
burden  on  competition.  To  the  extent 
that  any  burden  on  competition  may  be 
found  to  exist,  the  Association  beheves 
that  the  benefit  of  increased  efficiency 
of  CAES  together  with  the  protection  of 
the  investing  public  provided  by  a 
guarantee  that  transactions  will  be 
effected  in  CAES  only  at  the  best  price 
displayed  by  any  maricet  maker  or 
market  center  will  outwei^t  any 
potential  burden  upon  conqietition  and 
materially  advance  the  purposes  to  be 
served  under  the  foregoing  sections  of 
the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  in  connection  with  the 
enhancement  to  the  CAES  system. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

The  Association  requests  the 
Commission  to  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its  publication 
in  the  Federal  Register,  and.  in  any 
event,  before  December  20, 1985.  the 
scheduled  commencement  date  for  the 
modification  to  CAES.  The  Association 
believes  diat  the  enhancement  to  CAES 
will  benefit  members  and  pablic 
investors  by  providing  more  efficient 
and  cost-effective  processii^  of 
transactions  in  listed  and  NASDAQ/ 
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NMS  securities  while  assuring  that  such 
transactions  are  executed  at  the  best 
displayed  price  available  anywhere  in 
the  market  at  any  particular  point  in 
time. 

The  Association  believes  that  good 
cause  exists  to  accelerate  the 
effectiveness  of  the  proposed  rule 
change  prior  to  December  20, 1985  for 
application  during  the  pendency  of  the 
Commission's  consideration  of  the 
permanent  rule  proposaf  covering  the 
modification  to  CAES. 
-  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in     " 
particular,  the  requirements  of  section 
llA(a)(l)(B)  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  accelerated  approval  and  the 
implementation  of  the  modification  to 
CAES  will  benefit  public  investors  by 
providing  more  efficient  and  cost- 
effective  processing  of  transactions  in 
listed  and  NASDAQ/NMS  securities 
while  assuring  that  such  transactions 
are  executed  at  the  best  displayed  price 
available  anywhere  in  the  market  at  any 
particular  point  in  time.  The 
Commission  recognizes  that  the  NASD 
has  prepared  its  system  for 
implementation  of  the  modification  on 
that  date.  The  Commission  also  notes 
that  the  issues  involving  CAES  will  be 
noticed  for  public  comment  and,  as 
discussed  above,  the  Commission 
beheves  that  the  benefits  of  approval  of 
this  temporary  rule  change  outweigh  any 
potential  adverse  effects  to  the 
commentators  or  other  market 
participants  during  the  short  period  of 
the  rule  change's  en'ectiveness. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 


Conmiission's  Public  Reference  Station, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oflice  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  17, 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

John  Wheeler,  •••-..   —  .  i. 

Secretary. 
(PR  Doc.  85-30707  Filed  12-26-85:  8:45  am] 
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Setf-Regulatory  Organizations; 
Proposed  Ririe  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to  Rate 
Increases  Affecting  ttte  Regulatory 
Oversight  Services  Fee 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  December  12. 1985,  the  New 
York  Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Scheduled  of  Proposed  Increases  in 
Fees  and  Charges  (eff^ective  January  1, 
1986). 

Additions  italicized;  deletions 
[bracketed]. 

REGULATORY  OVERSIGHT 
SERVICES 


Fee   per  $1,000  Gron   Revenue 
(FOCUS)  (a) _ 


Current 


(S.351 


«« 


Motet:  (a)  As  repoded  in  the  FOCUS  Report. 
FOCUS:  Ananctal  and  operational  unilorm  co>nt)ir>ed  single 
report. 

The  1985  forecast  is  presented  in  its 
pre-reorganization  format;  the  1986 
forecast  reflects  the  new  reorganization. 
With  the  exception  of  two  new  cost 
centers  added  in  1986,  and  the 
consolidation  of  cost  center  4534  into 


cost  center  4533  the  only  difference 

between  the  1985  and  1986  formats  is 

the  reporting  relations  of  the  cost 

centers.  The  new  cost  centers  are  at 

follows: 

4347-^roker-Dealer  Oper.  &  Fui. 

Resp. — responsible  for  rule 

interpretation  and  development  of  net 

capital,  customer  protection  and 

operational  rules 
4573 — Audit  &  Control — addresses  the 

quality  and  assurance  of  data  bases. 

and  SIAC  product  and  development 

It  should  be  noted  that  the  new  cost 
centers  were  staffed  with  existing 
personnel. 

The  revenue  generated  from  the 
Regulatory  Services  Oversight  fee  is 
used  exclusively  to  defray  FINOPS 
expenses.  As  pointed  out  in  previous 
filings,  the  cost  of  FINOPS  Services  has 
increased  over  the  years,  and  the 
Exchange's  fee  has  been  insufficient  to 
cover  such  expenses. 

It  should  be  noted  that  with  the 
proposed  fee  change  there  will  still  be  a 
projected  loss  of  $12X)  million  in  1988  in 
the  Regulatory  Services  Group.  $4.8 
million  of  which  will  be  with  respect  to 
FINOPS.  11  is  anticipated  that  FINOP 
revenues  for  1986  will  be  approximately 
$18.3  million. 

n.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  receivec 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  And  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(1)  The  primary  purpose  of  the 
proposed  rule  change  is  to  continue  to 
recover  a  portion  of  the  cost  of  Financial 
and  Operational  ("FINOPS")  services. 

As  of  July  1, 1985  MF  Regulation  was 
reorganized  and  renamed  the  Regulatory 
Services  Group.  The  reorganization 
entailed  dividing  the  cost  centers  of 
Member  Firm  Regulatory  Services  into 
two  distinct  divisions:  Member  Firm 
Regulation,  which  is  primarily 
responsible  for  the  examination  and 
surveillance  of  member  firms,  and 
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compliance  with  financial  and  sales 
practice  reqiureinents;  and  Enibrcemeflt 
and  Regulatory  Standards,  which  is 
concerned  primarily  tvith  enforcement 
activities,  rule  development,  and  the 
upgrading  of  automated  systems  to 
analyze  member  firm's  Fuuincial  and 
operational  standing.  Moreover,  cost 
center  4534  fingerprinting  was 
consolidated  into  cost  center  4533  staff 
services. 

(2)  Statutory  Basis.  The  basis  under 
the  Act  for  the  proposed  rule  change  is 
the  requirement  under  Section  6(bK4) 
that  an  exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  changes 
among  its  members  and  other  persons 
using  its  facilities.  It  is  also  consistent 
with  the  Exchange's  self-regulatory 
responsibilities  as  provided  in  Section 
6(b)(1)  and  6(b)(5]  of  the  Act. 

R  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rale  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C  Self-Regulatory  Organization's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  recived  written  conunents  on  the 
proposed  rule  change. 

m.  Date  of  Efiactiveoess  of  the 
Proposed  Rule  fhanga  and  Tumog  for 
Commission  Adioii 

Within  35  days  of  the  date  of    ->-  ->    ' 
publicatioa  of  this  notice  in  the  Federal 
Regblat  or  within  such  longer  period  (1) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  sudi 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  Ciumge  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20649.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  %vritten  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552 wUl  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  17, 1986. 

Dated:  December  18. 1985. 

For  the  Commission,  by  tiie  Division  of 
Market  Regulatioa  Pursuant  to  delegated 
authority 

John  Wheeler,  ] 

Secretary. 
(FR  Doc  86-30680  Filed  12-26-8S:  8:45  amj 
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(Release  No.  34-2S7S3;  8n-PSE-SS-26;  SR- 
C80E-8$-42] 

SeH-Regulatory  Orgentzetions;  PecMic 
stack  Exehanoeu  Incj  Ctiiceoo  Boerd 
Optione  EMfwnge«  Inc;  Notice  of 
FMn0  wmI  Ofdef  GranlinQ  / 
ApprovM  Of  rvopoeeo  rane  vnengvs 

The  Pacific  Stock  Exchange,  Inc. 
("PSE")  and  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE")  submitted 
proposed  rule  changes,  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act") » and  Rule  19b-4 
thereunder,*  to  amend  their  rules 
concerning  accommodation  liquidations, 
also  known  as  cabinet  trading.* 

Accommodation  or  cabinet  trading  of 
options  contracts  is  intended  to 
accommodate  closing  transactions  in 
series  of  options  in  which  there  is  no 
auction  maritet  due  to  the  absence  of  a 
bid  or  o^er  at  the  lowest  fractional  price 
per  contract.  Under  existing  PSE  and 
CBOE  rules  cabinet  orders  only  can  be 
entered  for  closing  or  liquidating 
transactions.  Accordingly,  a  closing 
order  will  remain  imexecuted.  if  there  is 


>15U.&C78^bHl)(1982>. 

*  17  CFR  24aiab-«  (19BS). 

>Tb*  PSE  Biid  CBOE  AM  UMk  ptopoMd  rule 

changes  on  September  25, 1985  and  November  15. 
19BS.  respectively.  The  CBOE  filed  Amendment  Na 
1  to  Ha  propoMi  on  November  IS.  1985.  The 
Amendsteot  sets  forth  an  sccomniodatioa 
liquidatioa  rule  for  foreign  currency  optiooa  aad 
makes  some  changes  to  the  accommodation  rxile 
applicable  to  government  securities  option*  to 
conform  that  rule  to  the  proposed  chan;;es  in  the 
general  rule. 

I 


no  dosing  cabinet  order  with  which  it 
can  be  paired. 

P^'s  and  CBOE's  proposed  rule 
changes  would  permit  the  entry  of 
opening  orders  in  the  qabinet.  at  a  limit 
price  of  one  dollar  per  contract,  against 
closing  cabinet  bids  or  offers,  but  only  if 
such  closing  bids  or  offers  are  displayed 
on  the  public  limit  order  book.  All  such 
opening  orders,  however,  would  have  to 
yield  to  any  matching  closing  order  in 
the  cabinet  and  thus  opening  orders  only 
would  be  permitted  to  the  extent  there  is 
no  matching  closing  bid  or  offer.  In 
addition,  customers,  firms  and  maricet 
makers  only  could  enter  opening  orders 
in  cases  where  closing  orders  already 
exist  in  the  cabinet  For  example,  under 
the  proposal  if  the  cabii^t  already 
contains  a  closing  sell  order  but  no 
closing  buy  order,  then  a  person  may 
enter  an  opening  buy  order  in  the 
cabinet,  and  the  closing  seU  order  will 
be  executed. 

PSE  and  CBOE  beUeve  that  their 
proposed  rule  changes  will  increase  the 
likelihood  that  cabinet  orders  can  be 
matched  and  closed  out.  In  addition,  the 
PSE  states  that  the  rule  diange  may  also 
increase  a  market  maker's  capacity  to 
make  markets  in  other  series  in  the 
class. 

PSE  and  d^OE  also  are  making  some 
other  minor  changes  in  their  rules'  text 
by  dianging  the  reference  to  option 
contracts  at  "$.01  per  share  price"  to 
"$1.00  per  option  contract."  In  addition, 
the  CBOE  will  amend  its  rules  so  that 
closing  sell  orders  for  $1.00  will  be 
displayed  by  the  Order  Book  Official  if 
it  cannot  be  immediately  executed. 

Under  the  CBOE's  proposed  rule 
change  opening  orders  would  be  |' 

permitted  in  the  cabinet  for  options  on 
government  securities  as  well  as  equity 
and  index  options.  In  addition,  the 
proposal  establishes  a  cabinet  trading 
rule  for  foreign  currency  options.*  We 
note,  however,  that  the  CBOE's 
procedure  for  cabinet  trading  Involving 
government  securities  options  are 
different  from  those  involving  equity 
and  index  options  because  there  is  no 
Order  Book  Official  ("OBO")  or  Board      , 
Broker  in  such  options  to  accept  cabinet  ] 
orders.  It  is  our  understanding  that 
accommodation  transactions  in  such 
options  are  conducted  through  public 
outcry  because  of  the  absence  of  an 
OBO.  The  CBOE  is  proposing  to  apply 
this  procedure  to  accommodation 
liquidatiotu  involving  foreign  currency 
options  because  there  is  also  no  OBO 
present  at  die  post  for  these  options. 


•  There  is  no  provfsten  ander  the  existing  foreign 
currency  rules  Cor  cabinal  tamiiag. 


Ji-: 
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The  Commission  ia  publishing  this 
release  to  solicit  comment  on  the 
proposed  rule  changes.  Persons 
interested  in  commenting  on  the 
proposals  should  submit  six  copies  of 
their  comments  within  21  days  £rom  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Comments  should  be 
sent  to  the  Secretary  of  the  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  the  proposed  rule 
changes,  and  all  documents  relating  to 
the  proposed  rule  changes,  except  those 
that  may  be  withheld  from  the  public 
pursuant  to  5  U.S.C.  552,  are  available 
for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  PSE  and  CBOE  filings  also 
are  available  at  the  PSE  and  CBOE, 
respectively. 

The  Commission  finds  that  the 
proposed  rule  changes  may  facilitate  the 
closing  out  of  cabinet  orders  and 
thereby  accommodate  investors  who 
wish  to  close  out  positions  in  inactive, 
out-of-the-money  options  series  for 
which  there  are  no  displayed  bids  or 
offers  at  the  lowest  fractional  price  per 
contract.  However,  because  certain 
questions  remain  on  how 
acconunodation  liquidations  would  be 
executed  in  a  public  outcry  system  when 
opening  orders  in  the  cabinet  must  yield 
to  closing  orders,  the  Commission  is 
only  approving  opening  cabinet  orders 
on  the  CBOE  in  options  where  an  OBO 
or  Board  Broker  is  present.  Closing 
cabinet  orders  can  continue  to  be 
matched  against  other  closing  orders  in 
options  on  government  securities.  In 
addition,  the  Commission  is  approving 
the  matching  of  closing  cabinet  orders  in 
CBOE's  foreign  currency  options.  For 
these  reasons,  the  Commission  finds 
that  the  proposed  rule  change  and 
certain  portions  of  the  CBOE's  proposed 
rule  change  are  consistent  with  the 
requirements  of  the  Act  applicable  to  a 
national  securities  exchange  and,  in 
particular,  the  requirements  of  Section  6. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date  of 
pubUcation  of  notice  of  filing  thereof  in 
that  the  proposals  are  substantially 
similar  to  a  rule  change  proposed  by  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  that  was  published  for 
comment  and  approved  by  the 
Commission.'  No  comments  were 


submitted  in  response  to  the  Phlx,  Araex 
and  NYSE  rule  proposals.  In  addition, 
the  Commission  finds  good  cause  for 
permitting  accommodation  liquidations 
in  closing  orders  for  foreign  currency 
options  because  the  same  procedures 
that  have  existed  for  options  on 
government  securities  will  be  applied. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the  PSE's 
proposed  rule  change  and  those  portions 
of  the  CBOE's  proposed  rule  change  that 
would  permit  opening  orders  in  the 
cabinet  in  those  options  where  an  OBO 
or  Board  Broker  is  present  and  that 
would  permit  matching  closing  cabinet 
orders  for  foreign  currency  options  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  2a  19BS. 
John  Wheeler, 
Secretary. 
[FR  Doc.  85-30709  Filed  12-26-85;  8:45  am) 

BILUMQ  COOe  MI0-S1-II 


(Releasa  Na  34-22728;  SR-PHLX-85-23] 

SeH-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  inc4 
Order  Approving  Proposed  Rule 
Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  submitted  on  October  22. 1985, 
copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act")' 
and  Rule  19b-4  thereunder,*  to  amend 
its  By-Laws  and  reduce  the  potential 
proportion  of  the  Governors  on  the 
Board  who  could  be  from  the  floor. 
Among  other  things,  the  amendments 
provide  that  of  the  21  previously 
unclassiHed  member  firm  or  "broker" 
governors  on  the  Phlx  Board,  9  would  be 
categorized  as  On-Floor  Governors.*  9 
as  Off-Floor  Governors  *  and  3  as  At- 


*  See  File  No.  SR-Phlx-84-20.  Securities 
Exchange  Act  Release  No8.  21390  (October  10, 
1984).  49  FR  40752  (October  17, 1984)  and  21515 
(November  21. 1984).  49  FR  46859  (November  28, 
1964).  The  Commisiion  also  approved,  on  an 
accelerated  basit.  limilar  proposal*  submitted  by 
the  American  Slock  Exchange.  Inc.  ("Ainex")  and 
New  York  Stock  Exchange.  Inc.  ("NYSE").  See  File 
No.  SR-Amex-85-7.  Securities  Exchange  Ac! 


Release  No.  21936  (April  11. 1985).  SOFR  15Z58 
(April  17. 1985]  and  File  No.  SR-NYSE-85-29. 
Securities  Exchange  Act  Release  No.  22530  (Octol>er 
11. 1985).  SO  FR  43051  (October  23. 1985). 

'15U.S.C78s(b}(l)(1982). 

'17  CFR  240.19b-4  (1965). 

'  On-Floor  Governors  are  described  In  Section  4-1 
of  the  Phlx  By-Laws  as  members  who  are  primarily 
engaged  in  business  on  the  Exchange  floor  or 
general  partners,  executive  officers  (vice  president 
and  above)  or  members  associated  with  member 
organizations  primarily  engaged  in  business  of  the 
Exchange  floor. 

'  Off-Floor  Governors  are  described  in  Section  4-1 
of  the  Phlx  By-Laws  as  general  partners,  executive 
ofTicers  (vice  [Jresident  or  above)  or  members 
associated  with  member  organizations  which 
conduct  a  non-member  public  customer  business 
and  who  individually  are  not  primarily  engaged  in 
business  activities  on  the  Exchange  floor. 


Large  Governors.*  in  addition,  the  Board 
will  continue  to  include  the  Chairman.  2 
Vice  Chairmen  (1  from  the  floor  and  1 
from  off  the  floor)  the  President  of  the 
Corporation  and  3  public  governors.* 
Both  the  immediate  past  Chairman  and 
the  past  President  of  the  Corporation 
can  serve  as  ex-officio  members  of  tiw 
Board. 

Because  current  Phlx  By-Lawrs  set  no 
limit  on  the  number  of  the  21 
unclassified  broker  governors  who  can 
be  On-Floor  or  Off-Floor  Governors, 
such  By-Laws  could  result  in  dominatioD 
of  the  Board  by  one  sector  of  the  Phlx 
membership.^ Hie  Commission, 
however,  in  connection  with  its  review 
of  a  proposal  by  the  Chicago  Board 
Options  Exchange  r*CBOE"),»recendsr 
determined  that  it  would  be  inconsistent 
with  sections  6(bHl).  e(bK3)  and  6(b)(S) 
of  the  Act  if  one  segment  of  an  exchange 
membership  dominated  the  Board  of  tke 
exchange.*  Accordingly,  the  Phlx 


'  At-L.arge  Governors  are  described  in  Section  4-1 
of  the  Phlx  By-Laws  as  persons  who  qvaiify  either 
as  On-Floor  or  Off -Floor  Governors. 

*  Public  Governors  are  desaibed  in  i  -4-1  «f  Ike 
Phlx  By-Laws  as  representatives  of  the  pabiic 
unaffiliated  with  the  Exchange  or  any  fafxjker  or 
dealer  aad  appointed  by  ttie  Boenl. 

'  Phlx  has  provided  the  staff  with  data  coUedad 
from  the  past  5  years  indicating  that  die  FUx  Board 
has  been  composed  of  a  disproportionate  ntaiilMr  of 
broker  governors  and  officers  representing  the  floor. 
In  1961.  56%  of  the  unclassified  broker  gwvernors 
were  from  the  floor  as  were  90%  of  the  Board  as  a 
whole;  in  1962.  the  figures  were  60%  and  55%. 
respectively:  in  1963.  62%  and  50%.  in  1964.  67%  and 
57%.  and  in  1985.  81%  and  64%. 

■Section  e(bKl)  of  theAct  requires  that  the 
exchange  be  organized  so  as  to  have  the  ca|>a<ay  to 
carry  out  the  purposes  of  the  Act.  Section  6(b||S) 
requires  that  the  rales  of  the  exchange  aaaure  a  fair 
representation  of  its  members  in  the  selection  of  its 
directors  and  administration  of  its  affairs.  Sectioo 
6(b)(S)  requires  that  exchange  rules  be  designed,  in 
general  to  protect  investors  and  the  public  tateresL 

*In  Securities  Exchange  Act  Release  No.  21436 
(October  31. 19B4).  49  FR  44577  (November  7. 1964). 
the  Commission  instituted  proceedings  to  delenBine 
whether  to  disapprove  a  proposed  rule  cfaanfie  hf 
CBOE  which  would  have  enlarged  the  siae  o^  its 
Board  of  Directors  from  21  to  24  by  increasing  froni 
6  to  9  the  minimum  numl>er  of  floor  directors  on  the 
Board,  hi  Securities  Exchange  Act  Release  No. 
22058  (Uay  21. 1965).  50  FR  23080  ("CBOE  ordeO 
the  Commission  disapproved  CBOE's  propoaal  to 
increase  the  number  of  floor  directors. 

In  brief,  the  Commission  noted  that,  because 
voting  power  within  an  exchange  is  allocated  tiaaed 
on  membership  on  the  exchange,  as  a  practical 
matter  on-floor  members  (e.g..  speciatists  aad  Saar 
traders)  consistently  would  be  able  to  domiitate  the 
exchange  election  process  to  the  exclusion  of  retail 
broker-dealer  firms  doing  a  public  customer 
business.  While  the  Commission  did  not  condudc 
that  public  member  firm  directors  were  necessarily 
better  representatives  of  the  public  interest  in 
governing  an  exchange,  the  Commission  did 
conclude  that  it  was  important  that  no  one  segiaetil 
of  the  exchange  membership  achieve  structural 
control  of  the  Board.  See  CBOE  order  at  23682. 
23033  and  discussion  therein  of  H.R.  Hoc.  No.  SS. 
74th  Cong..  1st  Sess.  at  4.  8  (1935):  SEC.  Report  of 
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proposal  would  conform  the  structure  of 
the  Phlx  Board  of  Governors  with  the 
fair  representation  principles  the 
Commission  set  forth  in  reviewing 
CBOE's  proposaL 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
22594,  November  7. 1985)  and  by 
publication  in  the  Fefleral  Register  (50 
FR  46851.  November  13. 1985).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filing. 

The  Commission  commends  Phlx  for 
initiating  this  proposed  rule  change 
which  will  remedy  the  problems  of 
domination  of  the  Board  by  one  sector 
of  the  Phlx  membership  and  Board 
imbalance  that  Phlx  has  faced  in  the 
past.  * 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirement  of  Section  6  and  the  rules 
and  regulations  thereunder.  Specifically, 
the  Commission  fmds  the  proposal  to  be 
consistent  with  Section  6(b)(l],  6(b)(3) 
and  6(b)(5)  of  the  Act 

Section  6(b)(1)  requires  that  the 
exchange  be  organized  so  as  to  be  able 
to  carry  out  the  purposes  of  the  Act.  A 
diversified  Board  which  no  single 
membership  group  could  dominate 
would  better  represent  the  interests  of 
all  of  the  Phlx's  constituencies  and 
would  be  more  likely  to  enforce  the 
rules  of  the  Act  and  the  phlx. 

Section  6(b)(3)  of  the  Act  requires  that 
the  rules  of  the  exchange  assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  a^airs  and 
provides  that  one  or  more  directors  must 
be  representative  of  issuers  and 
investors.  Currently,  up  to  22  of  the  30 
Board  members  (73%)  could  be  from  one 
portion  of  the  exchange  membership. 
Under  the  proposal,  up  to  13  of  the  30 
Board  members  (43%)  could  be  from  one 
segment  This  represents  a  substantial 
reduction  in  the  potential  for  domination 
of  the  Board  by  one  group.  In  that  no 
single  membership  group  could  be 
dominant  the  proposal  would  assure  a 
fair  representation  of  Phlx  members  on 
the  Board. 


Special  Study  of  Securities  Markets,  88lh  Cong..  ls( 
Se«».  pi.  4.  at  572,  783-65  (Comm.  Print  1973); 
Subcomm.  on  Com.  Fin.  of  the  Comm.  on  Interstate 
and  For.  Com..  Securities  Industry  Study.  H.  Rep. 
No.  1519  92nd  Cong.  2nd  Sess.  at  103. 107  (Comm. 
Print  1W2J. 


Section  6(b)(5)  of  the  Act  requires  that 
the  rules  of  an  exchange  be  designed,  in 
general,  to  protect  investors  and  the 
public  interest.  Unlike  the  CBOE 
proposal  under  which  the  proportionate 
representation  of  public  and  off-floor 
directors  on  the  Board  would  have 
decreased,  the  proportion  of  Public 
Governors  on  the  board  remains 
constant  under  the  Phlx  proposal. 

In  the  Commission's  view,  this  rule 
change  will  help  ensure  that  the  Phlx 
Board  is  responsive  to  its  constitutents 
and  strengthen  the  ability  of  the  Board 
to  carry  out  the  purpose  of  the  Act  and 
enforce  compliance  with  Exchange  and 
Commission  rules. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

By  the  Commission. 

Dated  December  19. 1985. 
|ohn  Wheeler, 
Secretary. 
(FR  Doc.  8&-.30695  Filed  12-26-«5;  8:45  am) 

BHJJNQ  COOE  MIO-OI-H 


[RclMse  No.  34-22726;  Fll«  No.  SR-OCC- 
S5-19] 

Self-Regulatory  Organiiations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ciumge  of  Options 
Clearing  Corp.  (FHe  No.  SR-OCC-85- 
19)  Regarding  its  On-Une  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l)  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C. 
78s(b)(l),  notice  is  hereby  given  that  on 
November  20, 1985,  the  Options  Clearing 
Corporation  (' OCC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  described 
below.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change. 

On  May  22. 1984.  the  Commission 
approved  a  proposed  rule  change  filed 
by  OCC  that  established  OCC's  on-line 
system  ("C/MACS").*  C/MACS  was 
created  to  enable  each  participating 
Clearing  Member  to  send  to  and  receive 
from  OCC  directly  options  clearance 
and  settlement  data  through  an 
automated,  on-line  terminal  system.  The 
rule  change  essentially  authorized  OCC 
to  permit  clearing  members  to  submit  to 
OCC  reports,  notices,  instructions,  data 
or  other  items  via  an  on-line  computer 
terminal. 


In  its  present  filling,  OCC  would 
enable  C/  MACS  participating  Clearing 
Members  to  perform  various  data  input 
services  for  other  Clearing  Members.  For 
a  C/MACS  user  (the  "Managing  Firm") 
to  provide  these  services  to  another 
Clearing  Member  (the  "Managed  Firm"), 
both  firms  must  enter  into  a  Facilities 
Management  Agreement  ("FMA")  *  and 
submit  a  copy  of  the  agreement  to  OCC. 
Thus,  the  proposal  essentially  extends 
OCC's  existing  facilities  management 
requirements  to  C/MACS  participants. 
The  proposal  also  modifies  some  of 
those  requirements  to  reflect  special 
automated  system  needs.  Each  Managed 
Firm  must  execute  a  supplemental 
agreement  to  the  C/MACS  FMA 
agreement  that  outlines  the  duties  and 
liabilities  of  both  the  Managed  Firm  and 
OCC.  Pursuant  to  the  supplemental 
agreement.  Managing  Firms  must  supply 
OCC  with  a  list  of  all  employees  who 
will  have  access  to  C/MACS.  OCC  will 
assign  to  each  authorized  employee  a 
"logon  id"  [i.e.,  secret  access  code). 
Managing  Firms  are  responsible  for 
ensuring  that  logon  ids  remain 
confidential.  Furthermore,  Managing 
Firms  will  be  jointly  responsible,  with 
Managed  Firms,  for  maintaining  overall 
C/MACS  security. 

OCC  states  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  in  that  it  provides  for  the  use  of 
new  data  processing  and 
commimications  techniques.  Thus,  the 
proposal  should  result  in  more  efficient, 
effective  and  safe  procedures  for  options 
clearance  and  settlement 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  or  otherwise  in  furtherance  of 
the  purposes  of  the  Securities  Exchange 
Act  of  1934 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C 
20549.  Copies  of  the  filing,  all 


'  See  Securities  and  Exchange  Act  Release  No. 
20983  (May  22. 1984).  49  FR  22427  (May  29. 1984). 
approving  File  No.  SR-OCC-83-15. 


*  See  Securities  Exchange  Act.  Release  No.  22239 
(July  la  1985).  50  FR  29777  (July  22. 1985).  approving 
File  No.  SR-OCC-83-22.  for  a  description  of  OCCs 
Rules  and  procedures  guiding  facilities  management 
arrangements,  including  the  FMA. 
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subsequent  ameiufanaits,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commisaion  am)  all  %vritten 
communicationti  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  17, 1986. 

For  the  Comimssion,  by  (he  Division  of 
Market  Regulation,  paraaant  to  delegated 
authority. 

Dated:  December  18, 1985. 
|ohn  Whaeler, 
Secretary. 
|FR  Doc.  85-30696  Filed  12-26-65:  8:45  am) 

BILUNO  COOe  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
( Delegation  of  AutDorlty  Na  23,  Rav.  1] 

Delegation  of  Authority  by  ttM 
Administrator  to  tiM  Inapactor  Ganarai 

Delegation  of  authority  No.  23  (50  FR 
12678]  is  hereby  revised  to  expand  the 
delegation  to  the  Inspector  General  of 
investigative  authorities  under  the  Small 
Business  Act  and  the  Small  Business 
Investment  Act  of  1958,  and  make  clear 
that  the  authorities  delegated  to  the 
Inspector  General  to  administer  oaths 
and  affirmations  may  be  exercised  by 
an  SBA  employee  officially  designated 
as  acting  in  that  position.  Delegation  of 
Authority  No.  23  is  revised  to  read  as 
follows: 

I.  Pursuant  to  the  authority  vested  in 
the  Administrator  by  the  Small  Business 
Act,  72  Stat.  364,  as  amended,  the  Small 
Business  Investment  Act  of  1958,  72  Stat. 
689,  as  amended,  and  pursuant  to 
section  9(a)(2)  of  the  Inspector  General 
Act  of  1978.  91  Stat.  1101.  there  is  hereby 
delegated  to  the  Inspector  General: 

A.  Investigation  Authority:  Small 
Business  Act 

The  authority  to  permit  any  person  to 
file  with  him  or  her  a  statement  in 
writing,  under  oath  or  otherwise  as  the 
Inspector  General  shall  determine,  as  to 
all  the  facts  and  circumstances 
concerning  the  matter  to  be  investigated; 
the  authority  to  administer  oaths  and 
affirmations;  and,  for  the  purpose  of 


verifying  compliance  with  sutipoenaa 
issued  under  section  d(a)(4)  of  the 
Inspector  General  Act  of  1978,  5  U.S.C. 
App.  L  the  authority  to  subpoena 
witnesses,  compel  their  attendance  and 
take  evidence. 

B.  Investigation  Authority:  Small 
Business  Investment  Act 

The  authority  to  permit  any  person  to 
file  with  him  or  her  a  statement  in 
writing,  under  oath  or  otherwise  as  the 
Inspector  General  shall  determine,  as  to 
all  the  facts  and  circumstances 
concerning  tlie  matter  to  be  investigated: 
the  authority  to  administer  oaths  and 
affirmations;  and.  for  the  purpose  of 
verifying  compliance  with  subpoenas 
issued  under  section  6(a)(4)  of  the 
Inspector  General  Act  of  1978.  5  U.S.C 
App.  1,  the  authority  to  subpoena 
witnesses,  compel  their  attendance  and 
take  evidence. 

II.  The  authorities  previously 
delegated  to  the  Inspector  General  and 
those  delegated  herein  may  be  exercised 
by  an  SBA  employee  officially 
designated  as  acting  in  that  position. 

III.  The  authorities  delegated  herein 
may  be  redelegated. 

Da  ted:  December  4, 1985. 
)am«8  C.  Sanders, 

Administrator. 

[FR  Doc.  85-30664  Filed  12-26-65:  8:45  am] 

Biuma  COOE  M2S.«i-m 


Minneapolis  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  District 
Advisory  Council,  located  in  the 
geographical  area  of  Minneapolis/St. 
Paul,  will  hold  a  public  meeting  at  7:30 
a.m.  on  Tuesday,  February  4, 1966,  at 
First  Bank  West,  26th  Floor-Executive 
Dining  Room,  120  South  Sixth  Street, 
Minneapolis,  MN,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
James  N.  Thomson,  District  Director, 
U.S.  Small  Business  Administration, 
610-C  Butler  Square,  100  North  Sixth 
Street,  Minneapolis,  MN  55403  612/349- 
3530. 

lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
December  20, 1965. 

(FR  Doc.  85-30659  Filed  12-26-85;  8:45  am] 
BUXINQ  CODC  mm-oi-M 


lAppMcaHon  No.  02/02/O4a3I 

NYSTRS/NV  CapHai.  Uwitad 
Partnership;  AppHcatton  for  a 
To  Operate  as  a  SmaH 


Notice  is  hereby  given  of  tfie  BItng  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985)),  by  NYSTRS/NV 
capital.  Limited  Partnership  (Applicant), 
1215  Western  Avenue.  Albiany.  New 
York  12203.  for  a  license  to  operate  as  a 
limited  partnership  small  business 
investment  company  (SBiC)  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958.  as  amended  (the 
Act]  (15  U.S.C.  661  et  seq.],  and  the  rales 
and  Regulations  promulgated 
thereunder. 

The  formation  and  licensing  of  a 
limited  partnership  SBIC  is  subfect  to 
the  provisions  of  fi  107.4  of  the 
Regulations. 

The  initial  investors  and  tfieir  percent 
of  ownership  of  the  Applicant  are  as 
follows: 

NSV  Corp..  1215  Western  Avenue.  Albany, 

NY  12203.  General  Partner.  1  percent 
Norstar  Bancorp  Inc..  1215  Western  Avenue. 

Albany.  New  12203.  Limited  Partner.  49.5 

percent 
New  York  State  Teachers'  Requirement 

System.  10  Corporate  Woods  Drtve. 

Albany.  New  York  12211.  Uroited  Partner. 

49.5  percent 

NSV  Corp..  a  New  York  corporation, 
is  a  wholly-owned  subsidiary  of  Norstar 
Venture  Capital  Corp.  Norstar  Bancorp 
Inc.  owns  all  of  the  outstanding  stodk  of 
Norstar  Venture  Capital  Corp.  Norstar 
Bancorp  also  owns  all  of  the  outstanding 
stock  of  another  SBIC,  Norstar  Capital 
Inc.,  Abany,  New  York  (License  No.  02/ 
02-0482). 

NAV  Corp.  will  manage  the 
Applicant.  The  offices  and  directors  of 
NSV  Corp.  are: 

Raymond  A.  Lancaster,  9  Coventry  Road, 

Clenmont.  New  York  12077.  President. 

Director 
)ohn  B.  Robinson.  Jr..  208  Graffunder  Drive, 

Menands.  New  York  12204.  Treasurer. 

Director 
Hurry  P.  Meislahn.  16  Axbridge  L,ane. 

Delmar,  New  York  12054.  Secretary, 

Director 

These  same  individuals  are  officers 
and  directors  of  Norstar  Capital  Inc. 
Section  107.602  of  the  Regulations  calls 
for  SBA's  prior  written  approval  when 
two  or  more  Licensees  wiU  have 
common  officers,  directors,  managers,  or 
a  Control  Persons  or  a  stoclchotder  or 
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partner  owning  or  controlling  directly  or 
indirectly  ten  or  more  precent  of  the 
stock  or  ownership  interest  of  the 
Licensees.  SBA  intends  to  grant  that 
approval  in  this  instance. 

The  Applicant,  a  Delaware  limited 
partnership,  will  begin  operations  with 
an  initial  partnership  capital  of 
$2,050.00.  and  will  operate  primarily  in 
the  northeastern  United  States  with  an 
emphasis  on  New  York  State. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any 
persons  may.  not  later  than  January  27. 
1986.  submit  written  comments  on  the 
proposed  SBIC  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  1441  L  Street 
NW..  Washington,  DC.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Albany.  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies] 

Dated:  December  ia  1985. 
Robert  G.  Uaeberry, 
Deputy  Associate  Administrator  for 
Investment. 
(FR  Doc.  85-30661  Filed  12-2&-85:  8:45  am] 

MLLMQCOK  MZS-OI-M 


(Delegation  of  AuttrarHy  Na  23-B} 

Redelegation  of  Authority  by  the 
Assistant  Inspector  General  for 
Investigations  to  Deputy  Assistant 
Inspectors  General  for  Investigations, 
Chief  Inspector,  Special  Agents-in- 
Charge.  and  Special  Agents, 
Investigations  Divisiort,  Office  of 
Inspector  General 

Delegation  of  authority  No.  23-B  is 
hereby  made  to  effect  a  redelegation  of 
investigative  authorities  horn  the 
Assistant  Inspector  General  for 
Investigations  to  the  following  positions 
in  the  Investigations  Division.  Office  of 
Inspector  General:  Deputy  Assistant 
Inspectors  General  for  Investigations. 
Chief  Inspector,  Special  Agents-in- 
charge,  and  Special  Agents.  These 
investigative  authorities  were  delegated 
by  the  Inspector  General  to  the  position 
of  the  Assistant  Inspector  General  for 
Investigations  and  Delegation  of 
Authority  No.  23-A,  and  were  expressly 
made  redelegable. 


I.  Pursuant  to  the  authority  delegated 
to  the  Assistant  Inspector  General  for 
Investigations  in  Delegation  No.  23-A 
(published  in  this  issue  of  the  Federal 
Register),  which  authority  was  expressly 
made  redelegable.  investigative 
authorities  are  hereby  redelegated  as 
follows:  I 

A.  Investigation  Authority:  Small 
Busiiiess  Act 

Deputy  Assistant  Inspector  General 
for  Investigations,  Chief  Inspector, 
Special  Agents-in-Charge,  and  Special 
Agents.  The  authority  to  permit  any 
person  to  file  with  him  or  her  a 
statement  in  writing,  under  oath  or 
otherwise  as  he  or  she  shall  determine, 
as  to  all  the  facts  and  circumstances 
concerning  the  matter  to  be  investigated; 
the  authority  to  administer  oaths  and 
affirmations:  and,  for  the  purpose  of 
verifying  compliance  with  subpoenas 
issued  under  section  6(a)(4)  of  the 
Inspector  General  Act  of  1978,  5  U.S.C. 
App.  L  the  authority  to  taK'e  evidence 
from  witnesses  subpoenaed  by  the 
Inspector  General. 

B.  Investigation  Authority:  Small 
Business  Investment  Act 

Deputy  Assistant  Inspectors  General 
for  Investigations,  Chief  Inspector, 
Special  Agents-in-Chrge.  and  Special 
Agents.  The  authority  to  permit  any 
person  to  file  with  him  or  her  a 
statement  in  writing,  under  oath  or 
otherwise  as  he  or  she  shall  determine, 
as  to  all  the  facts  and  circumstances 
concerning  the  matter  to  be  investigated; 
the  authority  to  administer  oaths  and 
affirmations;  and.  for  the  purpose  of 
verifying  compliance  with  subpoenas 
issued  under  section  6(a)(4)  of  the 
Inspector  General  Act  of  1978.  5  U.S.C. 
App.  I.  the  authority  to  take  evidence 
from  witnesses  subpoenaed  by  the 
Inspector  General. 

n.  The  authorities  delegated  herein 
may  be  exercised  by  an  SBA  employee 
officially  designated  as  acting  in  the 
following  positions:  Deputy  Assistant 
Inspector  General  for  Investigations, 
Chief  Inspector  and  Special  Agent-in- 
Charge. 

III.  The  authorities  delegated  herein 
may  not  be  redelegated. 

Dated:  December  19. 1985. 
William  O.  lones. 

Acting  Assistant  Inspector  General  for 

Investigations. 

[FR  Doc.  65-30663  Filed  12-26-85:  8:45  am 

BILLING  COOC  t03S-01-« 


(Detegation  of  Authority  No.  29-Al 

Redelegation  of  Authortty  by  the 
Inspector  General  to  the  Assistant 
Inspector  General  for  Investigations. 

Delegation  of  authority  No.  23-A  is 
hereby  made  to  effect  a  redelegation  of 
investigative  authorities  from  the 
Inspector  General  to  the  position  of  the 
Assistant  Inspector  General  for 
Investigations.  Investigations  Division. 
Office  of  Inspector  General.  These 
investigative  authorities  were  delegated 
by  the  Administrator  to  the  position  of 
the  Inspector  General  by  Delegation  of 
Authority  No.  23  and  Delegation  of 
Authority  No.  23,  Rev.  1  thereto  and 
were  expressly  made  redelegable. 

I.  Pursuant  to  the  authorities 
delegated  to  the  Inspector  General  in 
Delegation  No.  23  (50  FR  12678)  and 
Delegation  No.  23  Rev.  1  (published  in 
today's  Federal  Register),  investigative 
authorities  are  hereby  redelegated  to  the 
Assistant  Inspector  General  for 
Investigations,  as  follows: 

A.  Investigation  Authority:  Small 
Business  Act 

The  authority  to  permit  any  person  to 
file  with  him  or  her  a  statement  in 
writing,  under  oath  or  otherwise  as  he  or 
she  shall  determine,  as  to  all  the  facts 
and  circumstances  concerning  the 
matter  to  be  investigated;  the  authority 
to  administer  oaths  and  affirmations; 
and.  for  the  purpose  of  verifying 
compliance  with  subpoenas  issued 
under  section  6(a)(4)  of  the  Inspector 
General  Act  of  1978,  5  U.S.C.  App.  I,  the 
authority  to  take  evidence  from 
witnesses  subpoenaed  by  the  Inspector 
General. 

B.  Investigatioo  Authority:  Small 
Business  Investment  Act 

The  authority  to  permit  any  person  to 
file  with  him  or  her  a  statement  in 
writing,  under  oath  or  otherwise  as  he  or 
she  shall  determine,  as  to  all  the  facts 
and  circumstances  concerning  the 
matter  to  be  investigated;  for  the 
purpose  of  any  investigation  conducted 
under  this  authority,  the  authority  to 
administer  oaths  and  affirmations:  and, 
for  the  purpose  of  verifying  compliance 
with  subpoenas  issued  under  section 
6(a)(4]  of  the  Inspector  General  Act  of 
1978.  5  U.S.C.  App.  I.  the  authority  to 
take  evidence  from  witnesses 
subpoenaed  by  the  Inspector  General. 

U.  The  authorities  delegated  herein 
may  be  exercised  by  an  SBA  employee 
officially  designated  as  acting  in  that 
position. 

III.  The  authorities  delegated  herein 
may  be  redelegated. 


X 

\ 


Federal  Regjster  /  Vol.  sq  No.  249  /  Friday.  December  27.  1985  /  Notices 


53055 


Dated:  December  19. 1985. 
Mary  F.  Wieteman. 

Inspector  General. 

|FR  Doc.  85-30662  Filed  12-26-85:  a-45  am) 

MLUNO  COOC  WaS-OI-M 

R*gion  VI  Advisory  Council;  IMeeting 

The  U.S.  Small  Business 
Administration.  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  the  Lower  Rio  Grande  Valley  of 
Texas,  will  hold  a  public  meeting  at  2:00 
p.m.  on  Tuesday.  January  21, 1986.  at  the 
Cano  Coors  Distributing  Co.,  101  N. 
Ware  Road.  McAllen,  Texas,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Rodney  W.  Martin,  District  Director. 
U.S.  Small  Business  Administration,  222 
E.  Van  Buren,  Suite  500,  Harlingen. 
Texas— (512)  423-6933. 
lean  M.  Nowali. 

Director,  Office  of  Advisory  Councils. 
December  20, 1985. 

[PR  Doc.  85-30660  Filed  12-26-85:  8:45  am] 
MLUNO  COOC  KnS41-«i  * 


Action  Subject  to  intergovernmental 
Review 

AOENCV:  Small  Business  Administration. 

ACTION:  Notice  of  action  subject  to 
intergovernmental  review  under  . 
Executive  Order  12372. 

summary:  SBA  is  in  the  process  of 
discontinuing  the  West  Virginia  Small 
Business  Development  Center  (SBDC)  at 
the  request  of  the  host  organization  (the 
University  of  Charleston]  effective 
December  31, 1985.  Efforts  are  being 
taken  withm  the  State  of  West  Virginia 
to  start  up  a  new  SBDC  as  soon  as 
possible  after  December  31, 1985;  the 
target  start  up  date  is  January  1, 1986. 
This  notice  provides  for  public 
awareness  of  SBA's  intention  to  fund  a 
different  SBDC  in  West  Virginia  as  soon 
as  possible  after  December  31, 1985. 
This  notice  also  provides  a  description 
of  the  SBDC  program  by  setting  forth  a 
condensed  version  of  the  program 
announcement  which  has  been 
furnished  to  the  proposal  developer  for 
the  SBDC  expected  to  be  funded.  This 
publication  is  being  made  to  provide  the 
State  single  point  of  contact,  designated 
pursuant  to  Executive  Order  12372,  and 
other  interested  State  and  local  entities, 
the  opportunity  to  comment  on  the 
proposed  funding  in  accord  with  the 
Executive  Order  and  SBA's  regulations 
found  at  13  CFR  Part  135. 


Pursuant  to  S  135.8  of  SBA's 
regulations,  SBA  must  provide  a 
comment  period  of  60  days  for  SBDC 
fundings,  except  in  unusual 
circumstances.  In  addition.  {  135.13 
authorizes  the  Administrator  to  waive 
any  provision  of  the  Intergovernmental 
Review  regulations  in  an  emergency. 
SBA  deems  this  situation  to  be  an 
unusual  circumstance  within  the 
meaning  of  $135.8  and  will  limit  the 
comment  period  for  this  funding  to 
seven  days.  The  West  Virginia  State 
single  point  of  contact  has  been 
informed  of  this  decision  and  fully 
supports  and  the  shortening  of  this 
comment  period. 

DATC  Comments  will  be  accepted 
through  January  3. 1986. 
ADDRESS:  Comments  should  be 
addressed  to  Mrs.  Johnnie  L  Albertson. 
Deputy  Associate  Administrator  for 
SBDC  Programs,  U.S.  Small  Business 
Administration,  1441  L  Street  NW., 
Washington,  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Same  as  above. 

Notice  of  Action  Subject  to 
Inter^vemmental  Review 

SBA  is  bound  by  the  provisions  of 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See.  13  CFR 
Part  135,  effective  September  30. 1983. 

In  accord  with  these  regulations, 
specifically  S  135.4.  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  for  funding  of 
the  proposed  Small  Business 
Development  Center  (SBDC).  Also, 
published  herewith  is  an  annotated 
program  announcement  describing  the 
SBDC  program  in  detail. 

The  proposed  SBDC  will  be  funded  at 
the  earliest  practicable  date  following 
the  7-day  comment  period.  However,  no 
funding  will  occur  unless  all  comments 
have  been  considered.  Relevant 
information  identifying  this  SBDC  and 
providing  the  mailing  address  of  the 
proposal  developer  is  provided  below. 
In  addition  to  this  publication,  a  copy  of 
this  notice  is  being  simultaneously 
furnished  to  the  affected  State  single 
point  of  contact  which  has  been 
established  under  the  Executive  Order. 

The  single  point  of  contact  and  other 
interested  State  and  local  entities  are 
expected  to  advise  the  relevant  proposal 
developer  of  their  comments  regarding 
the  proposed  funding  in  writing  as  soon 
as  possible.  The  SBDC  proposal  cannot 
be  inconsistent  with  any  area-wide  plan 
providing  management  assistance  to 
small  business,  if  there  is  one,  which  has 


been  adopted  by  an  agency  recognized 
by  the  State  government  as  authorized 
to  do  so.  Copies  of  such  written 
comments  must  also  be  furnished  to 
Mrs.  Johnnie  L  Albertson,  Deputy 
Associate  Administrator  for  SBDC 
Programs,  U.S.  Small  Business 
Administration  ,  1441  L  Street,  NW.. 
Washington,  DC  20416.  Comments  will 
be  accepted  by  the  relevant  proposal 
developer  and  SBA  for  a  period  of  7 
days  from  the  date  of  publication  of  this 
notice.  The  proposal  developer  will 
make  every  effort  to  accommodate  these 
comments  during  the  7-day  period.  If  the 
comments  cannot  be  accommodated  by 
the  proposal  developer;  SBA  will  prior 
to  funding  the  proposed  SBDC  either 
attain  accommodation  of  any  comments 
or  furnish  an  explanation  to  the 
commenter  of  why  accommodation 
cannot  be  attained  prior  to  funding  the 
SBDC. 

Description  of  the  SBDC  Program 

The  Small  Business  Development 
Center  Program  is  a  major  management 
assistance  devlivery  program  of  the  U.S. 
Small  Business  Administration.  SBDCs 
are  authorized  under  section  21  of  the 
Small  Business  Act  (15  U.S.C.  648). 
SBDC's  operate  pursuant  to  the 
provisions  of  section  21,  a  Notice  of 
Award  (Cooperative  Agreement)  issued 
by  SBA.  and  a  Program  Announcement. 
The  Program  represents  a  partnership 
between  SBA  and  the  State-endorsed 
organization  receiving  Federal 
assistance  for  its  operation.  SBDC's 
operate  on  the  basis  of  a  State  plan 
which  provides  small  business 
assistance  throughout  the  State.  As  a 
condition  to  any  financial  award  made 
to  an  applicant,  an  additional  amount 
equal  to  the  amount  of  assistance 
provided  by  SBA  must  be  provided  to 
the  SBDC  from  sources  other  than  the 
Federal  Government. 

Purpose  and  Scope 

The  SBDC  Program  has  been  designed 
to  meet  the  specialized  and  complex 
management  and  technical  assistance 
needs  of  the  small  business  community. 
SBDC's  focus  on  providing  indepth 
quality  assistance  to  small  businesses  in 
all  areas  which  promote  growth, 
expansion,  innovation,  increased 
productivity  and  management 
improvement.  SBDC's  act  in  an 
advocacy  role  to  promote  local  small 
business  interests.  SBDC's  concentrate 
on  developing  the  unique  resources  of 
the  university  system,  the  private  sector, 
and  State  and  local  governments  to 
provide  services  to  the  small  business 
community  which  are  not  available 
elsewhere.  SBDC's  coordinate  with 
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other  SBA  programs  of  manasement 
assistance  and  utilize  the  expertise  of 
these  affiliated  resources  to  expand 
services  and  avoid  duplication  of  effort 

Program  Objectives 

The  overall  objective  of  the  SBOC 
Program  is  to  leverage  Federal  dollars 
and  resources  with  those  of  the  State 
academic  community  and  private  sector 
to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Contribute  to  the  economic  growth 
of  the  communities  served: 

(c)  Make  assistance  available  to  more 
small  businesses  than  is  now  possible 
with  present  Federal  resources;  and 

(d)  Create  a  broader  based  delivery 
system  to  the  small  business  community. 

SBDC  Program  Organization 

SBOCs  are  organized  to  provide 
maximum  services  to  the  local  small 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  states  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC.  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SB£>C  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  and  directed  by  a  single  full- 
time  Director.  SBDC's  must  ensure  that 
at  least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDCs  provide  services  by  enlisting 
volunteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  over  a  given  SBDC.  SBDCs 
emphasize  the  provision  of  indepth, 
high-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  These  areas  may 
include,  but  are  not  limited  to: 
management,  marketing,  financing, 
accounting,  strategic  planning, 
regulation  and  taxation,  capital 
formation,  procurement  assistance, 
human  resource  management, 
production,  operations,  economic  and 
business  data  analysis,  engineering, 
technology  transfer,  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agribusiness,  computer 


application,  business  law  information, 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association),  exporting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  within  the  State. 

The  degree  to  which  SBDC  resources 
are  directed  toward  specific  areas  of 
assistance  is  determined  by  local 
community  needs,  SBA  priorities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  SBA  district  office  and  the 
SBDC 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDC's 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  business  management 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  responsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  is  provided  to  the 
State  small  business  community  through 
the  State  SB£)C  network.  As  a  condition 
of  this  agreement,  the  SBDC  must 
perform  but  not  be  limited  to  the 
following  activities. 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
small  business  population  centers.  This 
is  accomplished  through  the 
establishment  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  the  lead  SBDC  and 
each  SBDC  subcenter.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SBDC  is  responsible  for  the 
development  and  expansion  of 
resources  within  the  State,  particulariy 
the  development  of  new  resources  to 
assist  small  business  that  are  not 
presently  associated  with  the  SBA 
district  office. 

(d)  The  SBDC  ensures  that  working 
relationships  and  open  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 


associations  to  help  address  the  needs 
of  the  small  business  community. 

(e)  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throughout  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  priority 
by  SBA.  Services  provided  to  special 
emphasis  groups  shall  be  performed  as 
part  of  the  Cooperative  Agreement. 

Advance  Understandings 

(a)  Lead  SBDCs  shall  operate  on  a  40- 
hour  week  basis,  or  during  normal  State 
business  hours,  with  National  holidays 
or  State  hoUdays  as  applicable 
excluded. 

(b)  SBDC  subcenters  shall  be  operated 
on  a  full-time  basis.  The  lead  SBDC 
shall  ensure  that  staffing  is  adequate  to 
meet  the  needs  of  the  small  business 
community. 

(c)  All  counseling  assistance  offered 
through  the  Small  Business  Development 
Center  network  shall  be  provided  at  no 
cost  to  the  client. 

Dated:  November  8. 196fib^ 
lames  C  Sandera.  ^° 

Administrator. 

[PR  Doc  8&-30658  Filed  12^28-85;  8:45  am] 

BILUNQ  COOC  MUS-ei-ll  \ 


DEPARTMENT  OF  TRANSPORTATION 
Officv  of  tlw  S6cretary  ^ 

I  Dockets  43656  (Maryland);  43857  (Arizona); 
43658  (Vermont)] 

55  Ml*  Pw' Hour  Hearings      • 

Correction 

In  FR  Doc  85-30178  beginning  on  page 
51950  in  the  issue  of  Friday,  December 
20, 1985,  on  page  51960.  third  column,  in 
the  paragraph  designated,  "Prehearing 
Conference"  the  date  reading, 
"December  30, 1985"  should  read. 
"January  7, 1986". 
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Federal  Aviation  Administration 

Advisory  Circular;  Certification  of 
SmaH  Alrplanas  for  Rigtit  in  Idng 
Conditions  ^ 

agency:  Federal  Aviatim  ..   ' 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Availability  of 
Proposed  Draft  Advisory  Circular  (AC) 
and  Request  for  Comments. 
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SUMMARY:  This  AC  provides  information 
and  guidance  concerning  compliance 
with  Part  23  of  the  Federal  Aviation 
Regulations  (FAR)  applicable  to  ice 
protection  requirements  for  small 
airplanes. 

DATE:  Commenters  must  identify  File 
AC  23.1419-XX;  Subject:  Certification  of 
Small  Airplanes  for  Flight  in  Icing 
Conditions,  and  comments  must  be 
received  on  or  before  March  27, 1966. 
ADDRESS:  Send  all  comments  on  the 
proposed  draft  AC  to:  Federal  Aviation 
Administration,  ATTN:  Regulations  and 
Policy  Office  (ACE-110).  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

less  Lewis,  Aerospace  Engineer, 
Regulations  and  Policy  Office  (ACE- 
110),  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City.  Missouri 
64106;  commercial  telephone  (816)  374- 
6941.  or  FTS  756-6941. 
SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this 
proposed  draft  AC  by  writing  to:  Federal 
Aviation  Administration,  Aircraft    ' 
Certification  Division,  Regulations  and 
Policy  Office  (ACE-110),  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

Comments  Invited 

Interested  parties  are  invited  to 
submit  comments  on  the  proposed  draft 
AC.  The  proposed  draft  AC  and 
comments  received  may  be  inspected  at 
the  offices  of  the  Regulations  and  Policy 
Office  (ACE-110).  Room  1656,  Federal 
Office  Building,  601  East  12th  Street, 
Kansas  City,  Missouri,  between  the 
hours  of  7:30  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 

Background 

In  the  latter  part  of  1968,  the  FAA 
instituted  an  extensive  review  of  the 
airworthiness  standards  of  Part  23  of  the 
FAR.  As  a  result  of  this  review,  in 
November  1973,  the  FAA  issued 
amendment  23-14  which  made  several 
substantive  changes  in  the  interest  of 
safety  to  Part  23  of  the  FAR.  Among 
these  substantive  changes  were  a  new 
§  23.929  requiring  engine  installation  ice 
protection,  a  revised  S  23.1419 
establishing  standards  for  ice  protection 
systems,  and  a  new  §  23.1309  which 
established  reliability  requirements  for 
installed  equipment  and  systems.  These 
three  sections  are  directly  related  as 
defined  in  S  21.101  to  the  certification  of 
an  ice  protection  system  because  of  the 
increased  reliance  on  this  system  when 
operating  in  an  icing  environment. 


Issued  in  Kansas  City,  Missouri.  December 
17,1985. 

Earsa  L.  Taokeslay, 
Acting  Manager,  Aircraft  Certification 
Division. 

[FR  Doc.  85-30543  Piled  12-28-85:  B:45  am] 
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Future  Air  Navigation  Systems 
Committee;  Meeting 

A  meeting  to  discuss  the  International 
Civil  Aviation  Organization  (ICAO) 
Future  Air  Navigation  Systems  (FANS) 
Committee  activity  in  pursuing 
standardization  efforts  for  future 
aeronautical  satellite  communications 
system  capability  for  air-ground 
communciations  will  be  held  for 
potential  satellite  system  providers  at 
the  Federal  Aviation  Administration 
(FAA)  headquarters,  800  Independence 
Avenue,  SW.,  Washington,  D.C.,  in 
Conference  Rooms  5ABC.  on  January  22, 
1986.  beginning  at  9:30  a.m. 

The  U.S.  Member  of  the  ICAO  FANS 
Committee  will  briefly  review  the 
Committee's  activity  and  the  direction 
being  taken  by  the  Committee  to  help 
ensure  a  minimum  system 
standardization  to  allow  system 
interoperability  among  the  possible 
satellite  systems  that  are  anticipated  to 
be  available  worldwide.  A  future 
communications,  navigation,  and 
surveillance  (CNS)  system  concept  and 
related  operational  requirements 
developed  by  the  FANS  Conmiittee  will 
be  discussed  vis-a-vis  an  opportunity  for 
potential  satellite  system  providers  to 
develop  specific  system  design 
responses  to  these  requirements  and 
possibly  participate  in  the  activities  of 
the  U.S.  Delegation  at  the  FANS  working 
group  meeting  scheduled  for  March  17- 
21, 1986. 

A  package  of  information  on  the 
March  1986  FANS  Committee  working 
group  meeting,  including  the  future  CNS 
concept  and  operational  requirements,  is 
available  from  FAA  by  contacting 
Victor  E.  Foose,  ADL-5,  Room  800W,  at 
the  above  address  (zip  code  20591)  or  by 
calling  (202)  426-8795.  In  order  to  make 
the  subject  meeting  as  productive  as 
possible,  prospective  attendees  are 
encouraged  to  obtain  and  begin 
considering  this  information  prior  to  the 
meeting. 

Issued  in  Washington,  DC.,  on  December 
20. 1985. 

S.B.  Poritzky,  , 

U.S.  Member  of  FANS. 
(FR  Doc.  85-30549  Filed  12-26-85;  8:45  am] 
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Federal  Highway  Administration 

National  Motor  Carrier  Adviaory 
Committee;  PutiMc  Meetings 

agency:  Federal  iiighway 
Administration  (FHWA),  DOT. 
action:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  tliat 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on 
January  30  and  31. 1986,  beginning  at 
9:00  a.m.,  each  day,  in  Washington.  DC 
at  the  Department  of  Transportation's 
Headquarters  Building.  400  Seventh 
Street.  SW..  Washington.  DC  Room 
2230.  The  meeting  is  open  to  the  publia 

The  agenda  includes  the  following 
topics:  Federal  highway  user  fee  and  ".. 
related  issues,  weigh-in-motion 
activities,  status  report  on  National 
Governors'  Association  Worldng  Group 
on  State  Motor  Carrier  Procedures, 
changes  in  organization  of  the  office  of 
the  Associate  Administrator  for  Motor 
Carriers,  various  motor  carrier  safety 
issues,  status  of  implementation  of 
truck-related  provisions  of  the  Surface 
Transportation  Assistance  Act  of  1962. 
status  report  on  Heavy  Truck  Study  and 
Study  on  Truck  Occupant  Protection,  the 
E>epartment's  trucking  deregulation 
proposal  various  legislative  issues,  and 
a  demonstration  project  concerning  liigh 
performance  traffic  barriers. 
FOR  FURTHER  INFORaMTK>N  CONTACR 
Mr.  James  J.  Stapleton.  Executive 
Director,  National  Motor  Carrier 
Advisory  Committee,  Federal  Highway 
Administration,  HCC-2a  Room  4224. 400 
Seventh  Street,  SW.,  Washington.  DC 
20590,  (202)  426-0834.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  e.s.,  Monday 
through  Friday. 

Issued  on:  December  18, 1985. 
R.D.  Morgan. 

Executive  Director.  Federal  Highway 
Administration. 
(FR  Doc.  85-30688  Filed  12-2&-85;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirenoent  Submitted  to  OMB  for 
Review 

Dated:  December  19, 1985. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  this  submission 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
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Commento  regidhig  thi*  infannatfon 

collection  should  be  addressed  to  the 
OMB  reviewer  Hated  and  to  the 
Treasury  Department  Ctearance  Officer. 
Room  7221. 1201  Constitution  Avenue. 
NW..  Washingtoii.  DC  2a22a  -   . 


Internal 


Sanrioe 


OMB  Number  154S-0146 
Form  MffliZwr  IRS  Fonn  2553 
Type  of  Review:  Extension 
Title:  Electian  by  a  SmaU  Business 

Corporation 
Clearance  OBicer.  Garrick  Shear  (202) 

566-615a  Room  5571. 1111 

Constitution  Avenue.  NW.. 

Washington.  DC  20224 
OMB  Reviewer  Robert  Neal  (202)  395- 

6880,  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building.  Washington,  DC  20503 
)oM|ih|.Maty. 

Departmental  Reports  Mtutagemeat  Office. 
|FR  Doc  85-^0655  Filed  12-2S-S&:  8.-45  am] 
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Bonds  Of  2005 


Washington,  November  13. 1985. 

Department  of  the  Treasury  Circular. 
Public  Debt  Series— No.  10-85.  dated 
March  20, 1965,  as  supplemented, 
descriptive  of  12%  Treasury  Bonds  of 
2005,  hereafler  referred  to  as  Bonds,  is 
hereby  amended  eflective  November  18, 
1985. 

The  following  Section  and 
Subsections  in  the  original  circular 
dated  March  20, 1985,  are  hereby 
redesignated: 
From  6.  to  7 
From  6.1  to  7.1 
From  6.2  to  7.2 

Subsections  2.6.  and  6.3.  in  the  original 
circular  are  replaced  by  the  Subsections 
2.8.  and  7.3.  below  and.  in  addition,  the 
following  Sections  and  Subsections  are 
now  included.  The  other  terms  and 
conditions  remain  unchanged. 

2.  Descriiiliaa  of  SacariOa* 

2.6.  A  book-entry  Bond  may  be  held  in 
its  fully  constituted  form  or  it  may  be 
divided  into  its  separate  Principal  and 
Interest  Components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fincul 
Agents  of  the  United  States.  The 
provisions  specifically  apphcaMe  to  the 
separation,  maintenance,  and  transfer  of 
Principal  and  Interest  Components  are 
set  forth  in  Section  8  of  this  circular. 
Subsections  2.1.  through  2.5.  of  this 


section  are  descriptive  of  Bonds  in  their 
fully  constituted  form:  the  description  of 
the  separate  Principal  and  interest 
CompooenU  i»  set  forth  in  Section  6  of 
this  circular. 

&  Separabifity  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities],  a 
book-entry  Bond  may  be  divided  into  its 
separate  components  and  maintained  as 
such  on  the  book-entry  records  of  the 
Federal  Reserve  Banks,  acting  as  Fiscal 
Agents  of  the  United  States.  The 
componenta  of  a£ond  are:  each  future 
semiannual  interest  payment  (hereafter 
referred  to  as  an  Interest  Component) 
and  the  principal  payment  (hereafter 
referred  to  as  the  Principal  Component). 
Each  Interest  Component  and  Principal 
Component  shall  have  its  own  CUSIP 
number  and  designation,  which  are  set 
forth  in  Attachment  A  hereto. 

6.2.  In  order  for  a  book-entry  Bond  to 
be  separated  into  the  components 
described  in  Subsection  6.1.,  the  par 
amount  of  the  Bond  must  be  in  an 
amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $14)00.  The  minimum  and 
multiple  par  amount  required  to  obtain 
the  separate  components  for  this 
(Bering  is  $S0.00a 

6.3.  Only  Bonds  in  book-entry  form 
may  be  separated  into  their  components. 
Sudh  separation  may  be  e&cted  at  any 
time  from  the  effective  date  ot  the 
amendment  of  this  circular  until 
maturity.  A  request  to  obtain  the 
separate  components  must  be  made  to 
the  Federal  Reserve  Bank  maintaining 
the  account  for  the  book-entry  Bonds. 
Normally,  any  such  request  shall  be 
executed  by  the  Federal  Reserve  Bank 
within  3  business  days  after  it  is 
received. 

6.4.  The  Principal  Component  will  be 
payable  on  May  15,  2005. 

6.5.  Each  Interest  Component  will  be 
payable  on  its  particular  due  date 
designated  in  Attachment  A  hereto. 

6.6.  In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next- 
succeeding  business  day. 

6.7.  Once  a  book-entry  Bond  has  been 
separated  into  its  componenta,  each 
Interest  Component  and  the  Principal 
Component  may  be  maintained  and 
transferred  in  multiples  of  $1,000, 
regardless  of  the  par  amount  initially 
required  for  separation  or  the  resulting 
amount  of  each  IntAest  Component 

6.8  Interest  Components  and  Principal 
Components  may  be  held  only  in  book- 
entry  form. 


6A  Onoe  there  is  a  dispositioa  of  any 
amount  of  an  Interest  Con^Muient  or  of  a 
Principal  Component  the  holder  of  the 
Bond  wiU  be  considered  for  tax 
purposes  to  have  stripped  the  amount  of 
principal  allocable  to  the  amount  of  the 
components  disposed  of  as  of  the  date 
such  first  disposition  occurs.  Both  the 
retained  amount  allocable  to  the 
stripped  principal  and  the  amount 
disposed  of  are  thereafter  treated  as 
discountt>bli8ations,  and  the  holders  of 
such  are  subfect  to  periodic  income 
inclusion  and  other  provisions  of  the 
Internal  Revenue  Code  of  1964. 

6.ia  Interest  Components  and 
Principal  Components  in  multiples  of 
$1,000  will  be  acceptable  to  secure 
deposits  of  Federal  public  monies  at 
such  time  and  such  value  as  will  be 
determined  by  the  Secretary  of  the 
Treasury.  They  wiU  not  be  acceptable  in 
payment  of  Federal  taxes. 

6.11.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisions 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  SUtes 
Government  is  pledged  to  pay.  in  legal 
tender,  prmcipal  and  interest  on  the 
Bonds. 

7.4.  Attachment  A  is  incorporated  as 
part  of  this  circular. 

The  foregoing  amendment  was 
effected  uiuler  authority  of  Chapter  31  of 
Title  31.  United  States  Code.  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
GeraU  Muipby, 
Acting  FiocoJ  Atmtant  Secretary. 

Attadiment 

Cusip  Notnbers  and  designations  for  the 
Principal  Component  and  Interest 
Components  of  12%  Treasury  Bond  of 
May  IS.  200S.  CUSIP  Na  922810  DQ  8 

The  Principal  Component  is 
designated  12%  Treasury  Principal 
(TPRN)  2005  due  May  15, 2005,  CUSIP 
No.  912803  AD  S. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
'"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  30, 
1985.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  {c)(4),  (c)(6),  (c)(8). 
{c){9)(A)(ii).  and  (c)(9)(B)  of  Title  5. 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
lesolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
lermination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  a^airs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunsliine  Act '  (5 
U.S.C.  5.52b  (c)(6).  (c)(8).  and  (.:)(9)(A)(ii)). 

Nde. — Some  matters  falling  within  this 
rategorj'  m,iy  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Applications  for  Federal  deposit 
insurance: 


American  Bank  of  Connecticut,  an 
operating  noninsured  savings  association 
located  at  Two  West  Main  Street.  Waterbury. 
Connecticut. 

Evansville  Morris  Plan/Thrift,  Inc..  an 
operating  noninsured  industrial  bank  located 
at  222  Main  Street.  Evansville,  Indiana. 

Fidelity  Investment,  Inc.,  an  operating 
noninsured  industrial  bank  located  at  714 
North  Michigan  Street,  South  Bend.  Indiana. 

Citicorp  Person-to-Person  Financial  Center. 
Inc.,  an  operating  noninsured  industrial  bank 
located  at  7550  France  Avenue  South,  Suite 
ISO,  Edina,  Minnesota. 

Request  for  reconsideration  of  a 
previous  denial  of  request  for  relief  h-om 
reimbursement  of  violations  under 
Regulation  Z: 

Name  and  location  of  bank  authorized  to 
be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8)  and 
(c)(9)(  A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(8)  and 
(c)(9)(A)(ii)). 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46,376 
Northern  California  Consolidated  Office, 

San  Jose,  California 
Case  No.  46,392-L  (Amendment) 
United  American  Bank  in  Knoxville, 

KnoxviDe,  Tennessee  and 
United  American  Bank  in  Hamilton 

County,  Chattanooga,  Tennessee  and 
City  and  County  Bank  of  Knox  County, 

Knoxville,  Tennessee  and 
First  Peoples  Bank  of  Washington  County, 

Johnson  City,  Tennessee  and 
City  and  County  Bank  of  Anderson  County, 

Lake  City,  Tennessee 

Recommendations  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank  pursuant  to  section  13 
of  the  Federal  Deposit  Insurance  Act. 

Request  for  financial  assistance 
pursuant  to  section  13(i)  of  the  Federal 
Deposit  Insurance  Act. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.:        j 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 


Building  located  at  550  17th  Street.  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425.  V, 

Dated:  December  23, 1985. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olseo,  ( 

Deputy_Execulive  Secretary. 
(FR  Doc.  85-30759  Filed  12-24-85: 11  KM  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the  , 

"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  December  30, 1985,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a         . 
member  of  the  Board  of  Directors  o 

requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  one  branch: 

The  Savings  Bank  of  Manchester, 
Manchester.  Connecticut,  an  insured  mutual 
savings  bank,  for  consent  to  purchase  certain 
assets  of  and  assume  the  liability  to  pay 
ceitain  deposits  made  in  the  Tolland. 
Connecticut,  branch  of  Heritage  Savings  and 
Loan  Association,  Manchester,  Connecticut,  a 
non-FDIC-insured  institution,  and  for  consent 
to  establish  that  ofTice  as  a  branch  of  The 
Savings  Bank  of  Manchester. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities: 

Bank  One.  Milford,  National  Association, 
Milford,  Ohio,  for  consent  to  purchase  certain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  the  Mount  Orab  Branch, 
Goshen  Branch,  and  Bethel  Branch  of 
Security  Savings  Association,  Milford.  Ohio, 
a  non-FDIC-insured  institution. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
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receiver.  Bquidator,  or  Uqaideting  sgent 
of  those  asseU: 

Case  No.  4e.380-SR 
Gamaliel  Bank.  CamaKel.  Kentucky 

Case  No.  4e.384-SR 
American  Bank.  St.  Joseph,  Tennessee 

Case  No.  46.389-SR 
SoHtiHirestem  Bank  Twaon.  Arizona 

Case  No.  48.391-L 
Unioo  Trast  Cwnpany.  San  )uMt.  Puerto  Rico 

Memorandum  regarding  the  Division 
of  Bank  Suf>ervTsion'8  rtHatton  policies 
for  sta^  assignments. 

Memorandum  regarding  the  buildowt 
of  oflice  space  in  the  Corporation's 
Kansas  City  Regional  Office. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  apphcations,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

Memorandum  regarding  a  contract 
renewal. 

Memorandum  regarding  extension  of  time 
to  comply  with  certain  provisions  of  the 
Corporation's  regulations  governing 
securities  activities  of  subsidiaries  and 
affiliates  of  insured  nonmember  banks  (12 
C.F.R.  337.4). 

Memorandum  and  resolution  re:  Notice  of 
withdrawal  of  fmal  amendments  to  Part  330 
of  the  Corporation's  rules  and  regulations, 
entitled  "Clarification  and  Definition  of 
Deposit  Insurance  Coverage,"  which 
amendments  limited  insurance  coverage  on 
deposits  placed  by  deposit  brokers. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street,  NW., 
Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202] 
389-^425. 

Dated:  December  23, 19B5. 
Federal  Deposit  Insurance  Corporation. 
Margaret  M.  Olsen, 
Deputy  Executive  Secretary. 
(PR  Doc.  65-30760  Filed  12-24-85: 11:04  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 


at  4:48  p.m.  on  Thursday,  December  19. 
1985.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  ir,  d  j»cd  session,  by  telephone 
conferr.nce  call,  to: 

(A)('i)  receive  bids  for  the  purchase  of 
certaia  aaaets  of  aad  the  assumption  of  the 
iihbility  to  pay  deposits  made  in  Bank  of 
Panana.  Panama.  Nefataaka.  which  was 
closed  Iqr  Ika  Dtrector  of  Banking  and 
FiBBMe  for  the  Stale  of  Nebraska  on 
Thursday.  December  19. 1985;  (2)  accept  the 
bid  for  the  tranaaction  sabcaittcd  tiy  Fanners 
State  Bank,  Douglas,  Nebraska,  an  insttred 
State  nofuneoiber  bank  [3]  approve  the 
application  of  Fanners  State  Bank.  Doaglaa. 
N^raska.  fckr  conseat  to  purchase  certain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  Bank  of  Panama,  Paaama. 
Nebraska,  and  for  consent  to  establish  the 
sole  office  of  Bank  of  Panama  as  a  branch  of 
Fanners  State  Bank;  and  (4)  provide  such 
financial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance  Act 
(12  U:S.C.  1823(c)(2)).  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction: 

(B)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liability  to  pay  deposits  made  in  Fanners 
State  Bank.  Sargent.  Nebraska,  which  was 
closed  by  the  Director  of  Banking  and 
Finance  for  the  State  of  Nebraska  on 
Thursday,  December  19, 1985;  (2)  accept  the 
bid  for  the  transaction  submitted  by  First 
National  Bank  in  Ord,  Ord,  Nebraska;  (3) 
provide  such  financial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)),  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction; 

(C)  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  Farmers  &  Merchants  Bank. 
Comstock.  Nebraska,  which  was  closed  by 
the  Director  of  Banking  and  Finance  for  the 
State  of  Nebraska  on  Thursday,  December  19, 
1985:  and 

(D)  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  Princeton  Stale  Bank.  Princeton, 
Missouri,  which  was  closed  by  the 
Commissioner  of  Finance  for  the  State  of 
Missouri  on  Thursday.  December  19. 1985. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman.  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  Robert  L 
Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 


Dated:  Deceml>er  23. 1965. 
Federal  Deposit  Insurance  Corporation, 
lanice  M.  Snrilh. 

Acting  AssisHmt  ExecmUve  Stxjitmf. 
|FR  Doc  K-aOTN  POed  12-M-HcllM  ami 
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COUNCIL  ON  ENVIRONMENTAL  OUAUTV 

December  23, 19B5. 

TIME  AND  date:  10:00  a.OL.  Tburaday. 

January  9. 196fiL 

PLACE:  Conference  Room.  VmX  Floor. 

722  Jackson  Place.  NW..  Washington. 

DC. 

matters  to  BE  CONSIDEREO: 

1.  The  General  Counsel  will  brief  the 
Council  on  comments  received  in  response  to 
the  proposal  to  amend  40  CFK  1502  27..  (50  FR 
32234  (1985)). 

2.  Other  business. 
A.  Alan  Hill. 
Chairman. 

(FR  Doc.  85-30724  Filed  12-24-85:  8:50  am| 
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POSTAL  SERVICE 

Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  meetings  at  1:00 
p.m.  on  Monday.  January  6, 1986.  in 
Washington.  DC.  and  at  8:30  a.m.  on 
Tuesday,  January  7, 1985.  in  the 
Benjamin  Franklin  Room.  U.S.  Postal 
Service  Headquarters.  475  L'Enfant 
Plaza.  SW.,  Washington  DC  As 
indicated  in  the  following  paragraph,  the 
January  6  meeting  is  closed  to  public 
observation.  The  January  7  meeting  is 
open  to  the  public.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meetings  should 
be  addressed  to  the  Secretary  of  the 
Board.  David  F.  Harris,  at  (202)  268- 
4800. 

At  its  meeting  on  December  2, 1985, 
the  Board  voted  in  accordance  with  the 
provisions  of  the  Government  in  the 
Sunshine  Act  to  close  to  public 
observation  its  meeting  scheduled  for 
January  6, 1986.  (See  50  FR  50382. 
December  10. 1985.)  By  telephone  vote 
on  December  23. 1985.  a  majority  of  the 
Members  contacted  and  voting,  the 
Board  voted  to  add  to  the  closed 
meeting  agenda  consideration  of  Rose  v. 
USPS. 
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AGENDA 

Monday  Session    - 

lanuary  6, 198B-1K)0  p.m.  (Closed) 

1.  Consideration  of  Postal  Rate 
Commission  Recommended  Decision  in 
Complaint  of  Tri-Parish  Journal,  inc.  (Docket 
No.  C85-2). 

2.  Consideration  of  court  ruling  in  Mason 
H.  Rose  V.  United  States  Postal  Service. 

Tuesday  Session 

lanuary  7. 1966-8:30  a.m.  (Open) 

1.  Minlues  of  the  Previous  Meeting. 
December  2-3. 1985. 

2.  Remarks  of  the  Postmaster  General. 

3.  Selection  of  Chairman  and  Vice 
Chairman. 

(Under  the  Board's  bylaws,  the  first  regular 
meeting  of  each  calendar  year  is  designated 


*%■■■  -.--tt    ...  - 


UMI 


as  the  Annual  Meeting.  The  terms  of  the 
Chairman  and  Vice  Chairman  of  the  Board 
expire  at  the  end  of  the  First  Annual  Meeting 
following  the  meeting  at  which  they  were 
elected.  Accordingly,  the  Board  will  consider 
the  election  of  a  Chairman  and  Vice 
Chairman.) 

4.  Appointment  of  Commttee  Members  by 
Chairman. 

(The  bylaws  also  provide  that  the  terms  of 
the  Chairman  and  members  of  the  several  ' 
committees  of  the  Board  expire  at  the  end  of 
this  meeting.) 

5.  Annual  Report  on  Open  Meeting 
Compliance. 

(Mr.  Harris  will  present  for  approval  by  the 
Board  the  annual  report  to  Congress  that  is 
required  by  the  Government  in  the  Sunshine 
Act  regarding  the  Board's  compliance  with 
the  Act.) 


6.  Consideration  of  a  request  to  the  Postal 
Rate  Commission  for  an  advisory  opinion  on 
a  change  in  the  nature  of  COD  service. 

(Ms.  Uemoto.  Assistant  Postmaster 
General,  Rates  and  Classification,  will 
present  this  item.) 

7.  Capital  Investments: 

a.  Midland,  Texas.  General  Mail  Facility: 

b.  Plat  sorters. 

c.  Extension  of  lease  for  Southern  Region 
headquarters. 

a.  Tentative  agenda  for  February  3-4. 1986, 
meeting  in  San  Diego.  California. 
David  F.  Harris. 
Secretary. 
|FR  Doc.  85-30736  Filed  12-24-85: 10:32  am| 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  '  ^ ' 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  Acquisition  Regulation  (FAR); 
NonHftal  changes  to  FAR 

AOENCIES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

SUMMMAflY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  31.205-8, 
Contributions  and  donations;  31.205-15, 
Fines  and  penalties;  and  31.205-47, 
Defense  of  fraud  proceedings. 
COMiaENTS:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
January  27. 1985  to  be  considered  in  the 
formulation  of  a  final  rule. 
AOORESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4041.  Washington,  DC  20405. 
Please  cite  FAR  Case  85-73  in  all 
correspondence  related  to  this  issue. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis.  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  mFORMATION: 

A.  Background 

Section  911,  paragraphs  (e)  (1)  (C),  (D). 
and  (G)  of  the  Defense  Procurement 
Imfrroveinent  Act  of  1985  (Pub.  L.  99-145. 
Department  of  Defense  Authorization 
Act  of  1986)  specifies  that  (1)  costs  of 
defense  of  fraud  or  similar  proceedings 
(including  filing  of  any  false 
certification).  (2)  payments  of  fines  and 
penalties  resulting  from  violations,  or 
failure  to  comply  with  Federal.  State. 


local  or  foreign  laws  and  regulations, 
and  (3)  contribntions  and  donations, 
regardless  of  the  recipient,  are  to  be 
unallowable.  Section  911  of  the  Act  also 
authorizes  amendments  to  procnremeat 
regulations  to  provide  appropriate 
definitions,  exclusions,  limitations,  and 
qualifications.  The  Councils  have 
examined  the  language  of  the  tliree  cost 
principles  in  light  of  the  requirements  of 
the  Act  and  have  developed  preposed 
changes  to  clarify  the  present  wording 
and  fulfill  the  intent  of  the  Act. 

B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  31.205- 
8.  31.205-15,  and  31.205-47  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  amatl 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive  fixed-price 
basis  and  cost  principles  do  not  apply. 

C.  Paperworl(  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  this 
proposed  rule  does  not  impose  any 
addrtionai  reporting  or  recordkeeping 
requirements  on  the  public  which 
reqube  the  approval  of  OMB  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  December  20, 1985. 
Harry  S.  Rosinski. 
D^uty  Director.  Office  of  Federal 
Acquisition  and  Regulatory  Policy. 

PMRT  31— {AMENDED] 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  follows: 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Autijority:  40  U.S.C.  486(c):  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2453(c). 

2.  Section  31.205-8  is  revised  to  read 
as  follows: 

31.205-6    Contributions  or  donations. 

Contributions  or  donations,  including 
cash,  property  and  services,  regardless 


of  the  recipient,  are  unallowable,  except 
as  provided  in  31.205-l(e)(3*). 

3.  Section  31.205-15  is  revised  to  read 
as  follows: 

31^5-15    Fines  and  penalties. 

Costs  of  fines  and  penalties  resulting 
from  violations  of,  or  failure  of  the 
contractor  to  comply  with.  Federal, 
State,  local,  or  foreign  laws  and 
regulations  are  unallowable  except 
when  Incurred  as  a  result  of  compliance 
wHh  specific  terms  and  conditions  of  the 
contract  or  written  instructions  from  the 
contracting  officer.       | 

4.  Section  31.205-47  is  amended  by 
revising  paragraph  (b)  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

31.20S-47    Defense  of  fraud  proceedings. 

•         •         *         *■        •  \ 

(b)  Costs  incurred  in  connection  with 
defense  of  any  (1)  criminal  or  civil 
investigation,  grand  jury  proceeding,  or 
prosecution.  (2)  civil  litigation.  (3) 
suspension  or  debarment  proceedings, 
or  (4)  similar  proceedings  (including 
those  associated  with  the  filing  of  any 
false  certification),  or  any  combination 
of  the  foregoing,  brought  by  the 
Government  against  a  contractor,  its 
agent  or  employee,  are  unallowable 
when  the  charges,  which  are  the  subject 
of  the  investigation,  proceedings,  or 
prosecution,  involve  fraud  or  similar 
offenses  (including  filing  of  a  false 
certification)  on  the  part  of  the 
contractor,  its  agent  or  employee,  as 
defined  in  (a)  above,  and  result  in 
conviction  (including  conviction  entered 
on  a  plea  of  nolo  contendere),  judgment 
against  the  contractor,  its  agent  or 
employees,  or  decision  to  debar  or 
suspend,  or  are  resolved  by  consent  or 
compromise. 

|d)  Costs  which  may  be  unallowable 
under  31.205-47,  including  directly 
associated  costs,  shall  be  differentiated 
and  accounted  for  by  the  contractor  so 
as  to  be  separately  identifiable.  *  *  * 

|PR  Doc.  85-30535  Filed  12-26-85;  8:45  am] 
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Department  of  Labor 

Employment  Standards  Administration, 
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Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions,  Notice 
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DEPARTMENT  OF  LABOR  553  and  not  providing  for  delay  ia  the  prevailing  rates  and  fringe  beneHts 

efi'ective  date  as  prescribed  in  Aat  d^ermined  in  foregoing  general  wage 

Employment  Standards  section,  because  the  necessity  to  issue  determination  decisions,  as  hereby 

Administration,  Wage  and  Hour  construction  industry  wage  modified,  and/or  superseded  shall,  in 

Division  determination  frequently  and  in  large  accordance  with  the  provisions  of  the 

ui«im..n.  w.»M  «»r  Km^m^mt  m„M  volume  causes  procedufes  to  be  foregoing  statutes,  constitute  the 

c.Zw.iL  7rS.-!5^«!r!«^l^  impractical  and  contrary  to  the  p«hlic  oainimum  wages  payable  on  Federal  and 

2««^iliil!l!rn!?-«^2^^  '"'«■*»*•  federally  assisted  construction  projects 

u«rH^wage  ueTerminanon  General  wage  determination  decisions  to  laborers  and  mechanics  of  the 

uecisions  a^g  effective  from  their  date  of  specified  classes  engaged  in  contract 

General  wage  determination  decisions  publication  in  the  Federal  Register  work  of  the  character  and  in  the 

of  the  Secretary  of  Labor  specify,  in  without  limitation  as  to  time  and  are  to  localities  described  therein, 

accordance  with  applicable  law  and  on  be  used  in  accordance  with  the  Modifications  and  supersedeas 

the  basis  of  information  available  to  the  provisions  of  29  CFR  Parts  1  and  S.  decisions  are  effective  from  their  date  of 

Department  of  Labor  from  its  study  of  Accordingly,  the  applicable  dedaion  publication  in  the  Federal  Register 

local  wage  conditions  and  from  other  together  with  any  modifications  issued  without  limitation  as  to  time  and  are  to 

sources,  the  basic  hourly  wage  rates  and  subsequent  to  its  publication  date  shall  be  used  in  accordance  with  the 

fringe  benefit  payments  which  are  ^  made  a  part  of  every  contraot  for  provisions  of  29  CFR  Parts  1  and  5. 

determined  to  be  prevailing  for  the  performance  of  the  described  woric  f^y  person,  organization,  or 

described  classes  of  laborers  and  within  the  geographic  area  indicated  as  governmental  agency  having  an  interest 

mechanics  employed  on  construction  required  by  an  applicable  Federal  jn  j^g  ^gges  determined  as  prevailing  is 

projects  of  the  character  and  in  the  prevailing  wage  law  and  29  CFR.  Part  5.  encouraged  to  submit  wage  rate 

localities  specified  therein  The  wage  rates  contained  therem  diaU  information  for  consideration  by  the 

The  determinations  in  these  decisions  be  the  minimum  paid  under  such  Department.  Further  information  and 

of  such  prevailing  rates  and  fringe  contract  by  contractors  and  self-explanatory  forms  for  the  purpose 

benefits  have  been  made  by  authonty  of  subcontractors  on  the  work.  ^j  .ubmitting  this  data  may  be  obtained  • 

die  Secretary  of  Labor  pursuant  to  die  Modifications  and  Supersedeas  by  writing  to  the  U.S.  Department  of 

KS^ST;^!  as  arndpdTi).  sl^^i"  °«=i«'°°»  »°  General  Wage              i  Ubor,  Employment  Standards 

?lS?^«,V,SnH/H^n  fr  l?«?       A    f  Determination  Decisions  Administration,  Wage  and  Hour 

1494.  as  amended  40  U.S.C.  276a)  and  of  i\i«ioir,n  nrr,,-^  «r  D^»nr.>m  rtr.<»o*;^„« 

other  Federal  statutes  referred  to  in  29  Modifications  and  supersedeas  ^|sion.  Office  of  Program  Operations. 

CFR  5.1  (including  the  statutes  listed  at  deciaions  to  general  wage  determination  Washrnaton  D  C  MMHSe  ruse  for 

36  FR  306  (1970)  following  Secretary  of  decisions  are  based  upon  information  J^   ,  i^      •.t:     '  f  ^"•.^'^^  "^""^  ^°' 

Labor's  Order  No.  24-70rcontainin^  obtained  concerning  c^es  in  J^c     Id^^^G  S^^^^^^^ 

provisions  for  the  payment  of  wages  prevaihng  hourly  wage  rates  and  fnnge  r  ^u  •    4k       •      •^^^^^'    "  "'='="  "=' 

which  are  dependent  upon  benefit  payments  since  the  decisions  forth  m  the  onginal  General 

determination  by  the  Secretary  of  Labor  were  issued.  Determination  Decision, 

under  the  Davis-Bacon  Act;  and  The  determinations  of  prevailing  rates  Modifications  to  General  Wage 

pursuant  to  the  provisions  of  part  1  of  and  fringe  benefits  made  in  the  Determination  Decisions 

subtitle  A  of  tide  29  of  Code  of  Federal  modifications  and  supersedeas  _.            ,          r.u    j     •  •        u  •           ■* 

Regulations  Procedure  for  decisions  have  been  made  by  autiiority  The  numbers  of  the  decisions  being 

Predetermination  of  Wage  Rates.  48  FR  of  the  Secretary  of  Labor  pursuant  to  the  modified  and  their  dates  of  publication 

19533  (1983)  and  of  Secretary  of  Labor's  provisions  of  the  Davis-Bacon  Act  of  '"  the  Federal  Register  are  hsted  wiUi 

Orders  9-83.  48  FR  35736  (1983).  and  ft-  March  3. 1931,  as  amended  (46  Stat.  each  btate.                      ^^ 

84,  49  FR  32473  (1964).  The  prevaiiing  1494.  as  amended.  40  U.S.C.  276a)  and  of  \                          '' • 

rates  and  fringe  benefits  determined  in  other  Federal  statutes  referred  to  in  29  *                                     \ 

these  decisions  shall,  in  accordance  CFR  5.1  (including  the  statutes  listed  at  ,^ 

with  the  provisions  of  the  foregoing  36  FR  306  (1970)  following  Secretary  of  ^1^84-4042                               lune  15  1984 

statutes,  constitute  the  minimum  wages  Labor's  Order  No.  24-70)  containing  i^misylvania "                             • 

payable  on  Federal  and  federally  provisions  for  the  payment  of  wages  PA84-3004 Feb.  17, 1984. 

assisted  construction  projects  to  which  are  dependent  upon  West  Virginia 

laborers  and  mechanics  of  the  specified  determination  by  the  Secretary  of  Labor  WA83-3023 „...  Nov.  25, 1983. 

classes  engaged  on  contract  work  of  the  under  the  Davis-Bacon  Act;  and 

character  and  in  the  localities  described  pursuant  to  the  provisions  of  Part  1  of 

therein.  Subtitle  A  of  Title  29  of  Code  of  Federal  Signed  at  Washington,  D.C.  this  20th  Day 

Good  cause  is  hereby  found  for  not  Regulations  Procedure  for  of  December  1985.               ^. 

utilizing  notice  and  public  procedure  Predetermination  of  Wage  Rates,  48  FR  '■"*•  ^-  ^*'"''                  .;                          ** 

thereon  prior  to  the  issuance  of  these  19533  (1983)  and  of  Secretary  of  Labor's  Assistant  Administrator.    \ 

determinations  as  prescribed  in  5  U.S.C.  Orders  6-84,  49  FR  32473  (1984).  The  bhxing  cooc  45io-27-«i          1 


> 


UMI 


I 


Federal  Flatter  /  Vok  50,  No.  M9  /  Fridey.  December  27, 198fr  /  Netkse 


MDOIFOTO'ICK  P.  1 


DECISION    »IA»t-4042-MOD.»8i     *«^ 
(49    FR   ^4»^^  -    6/15/64 r     ^    *"^'^ 

WOODBURY  COUNTY,    IOWA 

CHANGE: 


Plumbers  &  Pipefitters 

DECISION  MO.  PAg4-3004  - 
MOD.  WD.  9 

(49  FR  6209  -  February  17 » 
1984) 
Armstrong,  Bieaiver,  Batler* 
Fayette »  Indtagai»  Vai^ttrxa^^  ^ 
ton,  Allegheny  S, 
Westmorelamd  Goantie», 
Pennsylvania 

CHANGE; 

Asbestos  Workers 
Cement  masoas 

Zone  1 
Carpenters 

Zone  1 

Elevator  Constructors 

Elevator  Constructors 
Helpers 

Elevator  Constructors 

Helpers  (Prob) 
Lathers 
Zone  1 

Piledrivermen 

Steamf itters 

Zone  1 
Sprinkler  Fitters 

Zone  1 
Soft  Floor  Layers  .-. 

Zone  1 
Plasterers 

Zone  1      ... 
Plasterers 

Zone  1 
"Board  Coaters" 
Plumbers 

Zone  2 


•^$14.49!$3.25 
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5.72 

14.86 

29.5% 

15.12 
17.95 

33    & 

1/10% 
3.58+ 
a+b 

70%JR 

3.58+ 
a+b 

50%JR 

15.12 
16.23 

33   & 

1/10% 

.08+ 

32% 

17.30 

4.79 

17.75 

4.34 

15.50 

32.5% 

14.44 

4.29 

13.00 

4.29 

17.10 

4.79 

DCCISIGK  «WVa3-3023  -  MOD 


■??»  FR  5J27J  -  NovenBer 
25,  1983) 

Statevide,  West  vir^iaie 
(Heavy  &  Highway  Coastru^ 
tion) 

CHANGE; 

LABORERS  t 

Heavy  Construction: 
Class  I 
Class  rr 
Class  III 
Class  IV 
Class  V 

Highway  Co«»st ruction: 
Class  r    . 
Class  ZI 
Class  III 
Class  IV 
Class  V 


12! t7  [  2l7ft 


Classifications  Defini-        — r-. 
tions  for  Laborers 
Heavy  &  Highway  Construc- 
tion: 
Class  I  -  Blacksmith,  Tunnel  Driller 

Tunnel  miner,  Powderman; 
Class  II  -  Mucker-chucker,  Reinforcing 

bar  handler  (structures); 
Class  III  -  Caison  Bottom  Man,  Pipe 
layer  (including  laser  beam  set-up) 
Form  setter  (road).  Drill  operator. 
Inside  laborer.  Air  tool  Operator, 
Grade  Checker,  Asphalt  RaUcer; 
Class  IV  -  Vibrator  man.  Whacker, 
Chainsaw  operator,  Mortarman,  Mason 
tender.  Blacksmith  tender.  Cement 
finisher  tender.  Drill  Tender, 
Powderman  tender.  Waterproof er, 
Sheeter  &  Shorer,  Pipe  layer  tender 
Bull  float  man.  Pavement  Reinfor- 
cing Placer,  Handyman,  Signal  man. 
Green  cutter,  Georgia  Power  buggie 
burner.  Cement  blower  man.  Bitumi- 
nous hand  sprayer; 
Class  V  -  Laborer,  Deckhand,  Mulcher 
&  Seeder  (Hand  or  Machine) ,  Tree 
trimmer.  | 


(2) 
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MinifiNJfn  WsQes  for  Fetteral  wkI 
FederaRy  Assisted  Construction; 
Generai  Wage  Determination 
Decisions,  Notice  of  New  Putiiication 
Procedures 

Note. — This  document  was  originally 
published  on  Dec.  6, 1985  at  50  FR  50116.  It  is 
reprinted  in  this  issue  at  the  request  of  the 
Department  of  Labor. 

Beginning  January  3, 1986,  general 
wage  determinations  issued  under  the 
Davis-Bacon  and  Related  Act  will  no 
longer  be  published  in  the  Federal 
Register.  Instead,  notices  of  wage 
determinations  issued  will  be  published 
in  the  Federal  Register.  General  wage 
determinations  will  be  published  in  full 
in  the  Government  Printing  Office  (GPO) 
document  entitled  "General  Wage 
Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Act."  This 
change  is  being  made  to  enhance  the 
availability  and  use  of  Davis-Bacon 
wage  determinations  information  while 
lowering  Federal  Government  costs. 

The  GPO  publication  "General  Wage 
Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts  "  is 
organized  into  three  volumes — East, 
Central,  and  West.  Subscriptions  may 
be  purchased  for  one,  two,  or  all  three 


volumes  (at  a  cost  of  $227  per  volume) 
from:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-3283. 

This  publication  is  to  be  available  for 
examination  at  all  80  Regional 
Government  Depository  Libraries  and 
many  other  of  the  1,400  Government 
Depository  Libraries  across  the  country. 
The  State  covered  by  each  volume  are 
as  follows: 


Volume  1— East 

Alabama 

North  Carolina 

Connecticut 

Pennsylvania 

Delaware 

Rhode  Island 

Florida 

South  Carolina 

Georgia 

Kentucky 

Vermont 

Maine 

Virginia 

Maryland 

West  Virginia 

Massachusetts 

District  of  Col. 

Mississippi 

Canal  Zone 

New  Hampshire 

Puerto  Rico 

New  lersey 

Virgin  Islands 

New  York 

Voiume  11— Central 

Arkansas 

Missouri 

Illinois 

Nebraska 

Indiana 

New  Mexico 

Iowa 

Ohio 

Kansas 

Oklahoma 

Louisiana 

Texas 

Michigan 

Wisconsin 

Minnesota 

Volume  III— We«t 

Alaska 

Nevada 

Arizona 

North  Dakota 

California 

Oregon 

Colorado 

South  Dakota 

Hawaii 

Utah 

Idaho 

Washington 

Montana 

Wyoming 

On  or  about  January  1  of  each  year, 
an  annual  edition  will  be  issued  that 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers  and 
libraries  providing  any  modifications  or 
supersedeas  wage  determinations 
issued.  Elach  volume's  annual  and 
weekly  editions  will  be  printed  in  loose- 
leaf  format,  thereby  faciliating  the 
orderly  and  continuous  availability  of  a 
comprehensive  listing  of  up-to-date 
general  wage  determinations. 

Susan  R.  Meisinger, 

Deputy  Undersecretary  for  Employment 

Standards. 

Herbert  J.  Cohen,  f 

Deputy  Administrator,  Wage  and  Hour 
Division. 

(FR  Doc.  85-29402  Filed  12-5-85:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Bureau  Of  Labor-Managmnent 
Relations  and  Cooperative  Programs 

29  CFR  Part  220 

Airtine  Employee  Protection  Program 

agency:  Bureau  of  Labor-Management 

Relations  and  Cooperative  Programs. 

Labor. 

action:  Final  rule. 

SUMtiARY:  The  Department  of  Labor, 
through  the  Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs  (BLMRCP).  is  issuing 
regulations  to  implement  the  Airline 
Employee  Protection  Program 
established  by  Section  43  of  the  Airline 
Deregulation  Act  or  1978  (Pub.  L.  95- 
504).  By  Secretary's  Orders  Number  1-79 
and  5-84.  the  (BLMRCP)  has  been 
assigned  responsibility  for  provisions 
concerning  protected  employees' 
priority  hire  rights,  air  carriers'  duty  to 
hire  and  the  comprehensive  job  listing. 
These  rules  are  designed  to  effectuate 
those  provisions. 
EFFECT  ivg  date:  January  27. 1986. 
FOR  further  information  contact: 
Jeffrey  Salzman.  Airline  Employee 
Protection  Program,  Division  of 
Employee  Protections,  Room  N-5416 
U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210.  Phone:  (202)  357-0473. 
SUPPLEMENTARY  INFORIIATION: 

Badtground 

On  October  24, 1978.  the  Airline 
Deregulation  Act  of  1978.  Pub.  L  95-504 
(the  Act),  was  signed  into  law  to  bring  to 
a  close  economic  regulation  of  the 
airline  industry.  Although  airline 
deregulation  is  expected  to  result  in 
expanded  overall  employment 
opportunities  over  the  long  term. 
Congress  recognized  the  possibility  of 
reduction  of  the  labor  force  of  one  or 
more  air  carriers  as  they  make  the 
adjustment  from  government  regulation 
to  an  economic  environment  governed 
by  market  forces.  Section  43  of  the  Act 
provides  in  general  terms  for  certain 
employee  protective  provisions  to  be 
administered  by  the  Secretary  of  Labor. 
Those  provisions  include  both  a  legal 
hiring  preference  for  certain  unemployed 
airline  workers  and,  under  contain 
defined  circumstances,  a  benefit 
program.  These  regulations  apply  only 
to  the  first-right-of-hire  and  job  list 
provisions  contained  in  Section  43  of  the 
Act  (the  Rehire  Program). 

Under  the  Act.  those  persons  (other 
than  members  of  the  board  of  directors 
or  corporate  officers]  who  as  of  October 


24. 1978  (the  Trigger  Date)  had  been 
employed  for  at  least  four  years  by  an 
air  carrier  which  had  been  certificated 
under  section  401  of  the  Federal 
Aviation  Act  of  1958  on  or  before  that 
date  (any  such  carrier  being  hereinafter 
called  a  covered  air  carrier)  are 
protected  employees  for  purposes  of  the 
Rehire  Program.  All  protected 
employees  who  are  furloughed  or 
terminated  (other  than  for  cause)  by 
their  employer  during  the  ten  year 
period  subsequent  to  the  Trigger  Date 
(hereinafter  called  "designated 
employees")  are  entitled  to  a  first-right- 
of-hire  in  their  occupational  specialty  by 
any  covered  air  carrier  which  is  hiring 
new  employees,  except  that  any  such 
covered  air  carrier  is  specifically 
entitled  to  recall  its  own  furloughed  or 
terminated  employees  or  promote  or 
transfer  existing  employees  before 
hiring  a  designated  employee.  Air 
carriers  which  are  not  covered  carriers 
for  purposes  of  the  Act  do  not  have  any 
duty  to  hire  designated  employees.  In 
addition,  the  Act  requires  the  Secretary 
to  compile  and  publish  a  comprehensive 
list  of  jobs  available  with  certificated  air 
carriers,  whether  or  not  such  carriers 
are  subject  to  the  duty  to  hire 
designated  employees. 

In  January  of  1979,  public  meetings 
were  held  with  interested  parties  from 
the  airline  industry  to  obtain  their  views 
concerning  development  of  this  program. 
Proposed  regulations  were  published  in 
March  of  1979  in  the  Federal  Register 
and  public  comments  were  received. 
However,  a  final  rule  from  this 
rulemaking  proceeding  was  never 
published. 

The  Department  published  a  revised 
proposal  on  September  17, 1982.  47  FR 
41304,  with  a  30-day  review  and 
comment  period. 

Final  Regulations  were  published  on 
November  22, 1983,  48  FR  52854,  with  an 
effective  date  of  60  legislative  days  after 
submission  to  Congress.  The  regulations 
were  submitted  to  Congress  on 
November  17, 1983,  and  took  effect  on 
May  17. 1984.  Technical  amendments  to 
refiect  the  re-organization  of  the  Labor- 
Management  Services  Administration 
and  provide  information  collection 
control  numbers  were  published  on  May 
18. 1985.  The  Department  also  published 
a  notice  of  effective  date  at  that  time.  49 
FR  21053. 

On  May  17, 1984,  however,  the  United 
States  District  Court  for  the  District  of 
Columbia  held  that  the  legislative  veto 
provision  in  section  43  of  the  Airline 
Deregulation  Act  was  unconstitutional 
and  that  other  provisions  of  section  43 
were  also  invalid  because  they  were  not 
severable  from  the  legislative  veto    -• 
provision.  Alaska  Airlines,  et  aJ.  v. 


Donovan  594  F.  Supp.  92  (D.C.D.C.  1984). 
On  May  24, 1984,  the  Department 
published  a  notice  rescinding  the  May 
18  notige  of  elective  date,  pursuant  to 
court  order.  49  FR  21499.  On  July  16. 
1985,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
reversed  the  District  Court.  Alaska 
Airlines,  v.  Donovan  (D.C.  Cir.  1985). 
The  mandate  from  the  Court  of  Appeals 
was  issued  on  October  9, 1985. 

The  Court  of  Appeals  remanded  the 
case,  now  titled  Alaska  Airlines,  v. 
Brock  to  the  District  Court  for  further 
proceedings  on  other  issues  raised  by 
the  carriers.  In  the  absence  of  further 
legal  impediments  to  implementation  of 
the  Rehire  Program  and  because  there 
have  already  been  lengthy  delays,  the 
Department  intends  to  implement  the 
Rehire  Program  at  the  end  of  the  normal 
30-day  notice  period. 

Discussion  of  Major  Comments  and 
Changes 

The  Department  received  written 
responses  from  34  air  carriers,  labor 
organizations,  civil  rights  organizations, 
and  employees.  The  Department  gave 
full  consideration  to  all  comments  and 
suggested  changes.  Discussed  below  are 
the  major  comments  and  changes. 

Rehire  Program  and  Qualifying 
Dislocation 

Section  43  of  the  Act  distinguishes 
between  protected  employees  and 
eligible  protected  employees.  In  the 
proposal  accordingly  we  took  the 
position  that  protected  employees  who 
are  furloughed  or  terminated  other  than 
for  cause  ("designated  employees" 
under  this  rule]  are  entitled  to  a  first- 
right-of-hire.  There  is  no  requirement  for 
determinations  by  the  Civil  Aeronautics 
Board  or  its  successor,  the  Department 
of  Transportation  (DOT),  that  there  has 
been  a  major  contraction  in  employment 
or  that  such  contraction  was  due  to 
deregulation.  Eligible  protected 
employees  may  receive  monetary        -- 
benefits  if  the  DOT  makes  the  above 
determinations. 

Air  carriers  took  issue  with  the 
foregoing  interpretation.  They  argued 
that  the  distinction  between  protected 
and  eligible  protected  employees  is  not 
supported  by  the  Act  nor  by  its 
legislative  history.  Moreover,  the  air 
carriers  stated  that  such  a  distinction, 
providing  the  first-right-of-hire  without 
the  need  for  a  major  employment  impact 
or  a  finding  of  cause  by  the  DOT  was 
not  consistent  with  other  protective 
statutes,  which  were  specifically 
remedial. 

The  Department  has  reviewed  the 
legislative  history  and  has  concluded 
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that  the  interpretation  set  forth  in  the 
proposed  regulations  accurately  reflects 
Congressional  intent  to  provide  the  first- 
right-of-hire  even  though  a  bankruptcy 
or  major  contraction  has  not  occurred. 
Key  to  the  Department's  interpretation 
is  the  deletion  from  the  legislation  as 
Hnally  enacted  of  the  precise  language 
which  formerly  conditioned  the  first- 
righf-of-hire  on  the  triggering 
requirements  outlined  above  for 
monetary  beneHts.  These  triggering 
requirements  were  clearly  a  condition 
for  both  forms  of  beneHts  (hiring  and 
monetary]  when  the  deregulation  bill  (S. 
2493)  was  passed  by  the  Senate. 
However,  the  final  bill  which  emerged 
from  the  joint  House-Senate  Conference 
dropped  the  triggering  conditions  for  the 
first-right-of-hire  provisions.  The 
conference  bill  was  passed  into  law 
unchanged.  In  the  face  of  this  clear  and 
deliberate  action  on  the  part  of  the 
Congress,  the  Department  has  no 
latitude  to  reintroduce  these 
requirements  for  the  hiring  priority 
benefit. 

Waiting  Period 

The  Department  proposed  that 
covered  air  carriers  could  hire 
nondesignated  employees  if  no  qualified 
designated  employees  had  applied  in  a 
timely  manner.  The  waiting  period 
before  carriers  could  hire  nondesignated 
employees  would  end  30  days  after  the 
listing  had  been  called  in  to  the  Center. 
Carriers  stated  that  this  period  would  be 
too  long  and  would  place  an  excessive 
burden  on  their  operations.  The 
Department,  however,  believes  that  the 
prevalent  practice  in  the  industry  of 
accepting  advance  applications,  which 
this  regulation  recognizes,  will  relieve 
carriers  of  delays  in  filling  vacancies.  A 
carrier  will  be  free  to  fill  a  job  with  a 
designated  employee  from  an  advance 
application  at  the  same  time  it  hsts  the 
vacancy  with  the  Center,  and  there  will 
be  no  waiting  period.  Such  a  listing 
should  indicate  that  the  job  has  already 
been  filled,  and  the  carrier  would  not 
receive  unwanted  applications. 

A  number  of  smaller  covered  carriers 
stated  that  the  30-day  waiting  period 
worked  a  particular  hardship  on  their 
operations  They  generally  do  not  hire  in 
large  classes,  and  their  small  work 
forces  at  many  stations  have  greater 
difficulty  performing  additional  duties 
while  a  job  is  being  filled.  We  agree  that 
any  burden  which  might  occur  as  a 
result  may  be  greater  on  such  smaller 
carriers.  The  Department  seriously 
considered  reducing  the  waiting  period 
for  carriers  operating  smaller  aircraft. 
But  the  period  of  time  that  elapses 
between  a  listing  and  its  availability  to 
employees  precludes  any  significant 


relief  which  would  still  afford 
designated  employees  an  opportunity  to 
apply  for  the  job.  We  have  concluded 
that  a  30-day  period  is  necessary  to 
effectuate  the  statutory  rights  of 
protected  employees.  Smaller  carriers, 
however,  can  mitigate  any  possible 
burdens  by  maintaining  files  of  advance 
applications  or  by  listing  anticipated 
vacancies. 

One  commentator  suggested  that 
carriers  should  be  required  to  retain 
applications  for  a  12-month  period.  The 
Department  rejected  this  provision 
because  a  uniform  requirement  might 
unduly  burden  some  carriers.  However, 
we  suggest  that  carriers  develop  prudent 
retention  policies  for  unsolicited  and 
advance  applications  in  the  event  that  a 
designated  employee  alleges  that  a 
carrier  did  not  consider  the  employee's 
application  prior  to  hiring  a  non- 
designated  employee. 

Exemption  From  the  Duty  to  Hire 

Several  small  regional  and  former 
charter  carriers  sought  exemption  from 
the  duty  to  hire  on  a  variety  of  grounds. 
Two  carriers,  for  example,  had  obtained 
their  certificates  only  weeks  before  the 
Act  became  effective.  Others  suggested 
that  it  was  anomalous  to  cover  such 
carriers,  many  of  which  had  no 
protected  employees.  These  carriers 
commented  that  they  had  not  enjoyed 
,  the  benefits  of  the  regulated 
system  and  thus  should  not  be 
encumbered  with  the  protective 
requirements  under  deregulation. 
Congress,  they  stated,  could  not  have 
intended  to  burden  this  group  of 
carriers.  Several  noted  that  they 
essentially  resembled  the  new  entrants, 
which  do  not  have  a  duty  to  hire. 

The  Department  cannot  agree  with 
these  claims.  The  explicit  language  of 
Section  43(d)  imposing  the  duty  on  all 
covered  carriers  is  clear  and  compelling. 
Congress  anticipated  that  carriers  would 
experience  economic  adjustments  in  a 
deregulated  environment.  Under  the 
statute,  protected  employees,  who  lose 
jobs  at  a  shrinking  carrier,  will  be  able 
to  obtain  employment  with  a  growing 
one.  Statutory  language  must  be 
construed  in  the  context  of  the  overall 
statutory  purposes — in  this  case,  the 
reemployment  of  designated  employees. 
The  Department  therefore  has 
concluded  it  would  be  inappropriate  to 
provide  exemptions  and  reduce 
preferential  hiring  opportunities. 

Definition  of  Protected  Employee 

The  proposal  provided  protection 
based  on  accrued  seniority  as  well  as 
employment.  The  Department  received 
comments  supporting  its  proposed 
definition  as  well  as  comments  seeking 


to  broaden  the  definition  or  to  restrict  it. 
An  industry  association  suggested  that 
we  amend  proposed  section  220.01())  to 
require  a  protected  employee  to  be  in 
compensated  service  for  48  consecutive 
months  and  have  an  employment 
relationship  with  that  carrier  on  the 
Trigger  Date  (October  24. 1978).  We 
believe  that  the  suggested  requirement 
of  consecutive  compensated  service 
would  be  excessively  restrictive  and 
would  not  provide  an  accurate  measure 
of  long  term  attachment  to  the  industry, 
which  is  the  general  basis  on  which 
Congress  conferred  protection  on  airline 
employees. 

Upon  review  of  the  statutory 
definition  of  a  protected  employee, 
however,  we  do  agree  with  the 
association  that  protected  employees 
should  have  an  employment  relationship 
with  a  covered  air  carrier  on  the 
effective  date  of  the  Act.  Employees 
who  have  been  furloughed  and  recalled 
display  that  attachment  to  the  industry. 
Similarly,  employees  who  have  the  four 
years  of  service  or  accrued  seniority 
with  a  particular  carrier,  but  who  shift 
employment  to  another  covered  carrier, 
also  have  had  that  same  reliance  on  the 
regulated  system  as  the  employee  whose 
entire  career  is  spent  at  one  carrier. 

Pursuant  to  our  requirement  for  an 
employment  relationship,  we  have 
altered  the  notice  of  protected  status  in 
S  220.25(c)(1)  so  that  such  notice  would 
go  the  carriers  workers  who  had  an 
employment  relationship  on  October  24. 
197iB.  This  requirement  would  focus  the 
notice  on  those  employees  who  meet  at 
least  one  of  the  two  criteria  for  attaining 
protected  status  and  will  facilitate  the 
process  of  determining  who  is  protected. 

Other  commentators  stated  that  the 
Department  was  too  restrictive.  One 
union  suggested  utilizing  an  employee's 
date  of  hire  as  the  beginning  of  the 
service  period  for  determining  protected 
status  because  contracts  differ  on 
determining  accrual  of  seniority.  We 
note,  however,  that  the  contractual 
provisions  which  that  union  submitted 
generally  provide  for  accrual  of  seniority 
during  major  breaks  in  compensated 
service  such  as  furloughs,  sick  leave, 
maternity  leave.  While  we  recognize 
that  the  Department's  definition  may 
lead  to  differential  results  among 
similarly  situated  employees,  we  do  not 
believe  that  the  differentiation  will  be 
substantial. 

Several  commentators  disagreed  with 
the  Department's  position  that  four 
years  of  service  or  seniority  had  to  be 
with  a  single  carrier  in  order  to  achieve 
protected  status.  Thus  an  employee  who 
had  spent  only  two  years  with  one 
carrier  and  only  t^  /o  years  with  another 
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carrier  prior  to  1978  would  not  be 
protected.  The  Department  bases  its 
position  on  the  explicit  language  of 

Section  43(h)(1): employed  for  at 

least  four  years  by  an  (emphasis  added) 
air  carrier  *  *  *"  The  Senate  Commerce 
Committee  in  reporting  out  the 
legislation,  used  the  term  service  with  "a 
particular  {emphasis  added]  airline." 
We  believe  that  the  statutory  language 
and  the  committee  report  reflect  a 
Congressional  intent  that  service  or 
seniority  must  be  with  only  one  carrier 
in  order  to  qualify  as  a  protected 
employee. 

Equal  Employment  Opportunity 

Section  29  of  the  proposed  rule  stated 
that  the  first-right-of-hire  shall  take 
precedence  over  any  equal  employment 
opportunity  jEEOj  obligations  which  a 
carrier  may  have.  After  consultations 
between  the  Department  of  Labor  and 
the  Equal  Employment  Opportunity 
Commission,  it  was  agreed  that  latitude 
existed  to  accommodate  the 
requirements  of  both  the  ADA  and  EEO 
statutes.  Since  covered  air  carriers 
remain  free  to  select  any  applicant  from 
among  the  pool  of  designated 
employees,  the  Department  believes  .that 
air  carriers  will  be  able  to  accommodate 
both  their  duty  to  hire  designated 
employees  and  their  equal  employment 
obligations  in  most  cases.  Where  this  is 
not  possible,  a  carrier  having  a  specific 
equal  employment  requirement  as 
defmed  in  section  220.01  (j)  of  the 
regulation  may  hire  a  non-designated 
employee.  Every  carrier  remains 
responsible  for  following  the  hiring 
procedures  set  forth  in  the  regulation. 

New  Entrants '  Requirement  to  List 
Vacancies 

The  Department  had  proposed  that 
new  entrant  carriers  as  well  as  the 
prederegulation  carriers  list  their  job 
vacancies  in  the  comprehensive  hsting. 
Several  new  entrants  objected  to  this 
obligation.  They  argued  that  the 
comprehensive  list  required  by  Section 
43(dK2)  was  intended  only  to 
complement  the  duty  to  hire  and  that  the 
Department's  application  of  this 
requirement  to  new  entrants  was 
unreasonable  and  unnecessary.  Such 
listings,  they  believe,  would  be  futile 
since  carriers  which  do  not  have  an 
obligation  to  hire  would  be  required  to 
list  jobs  they  already  may  have  filled  by 
the  time  designated  employees  applied. 

In  proposing  this  section,  the 
Department  was  guided  by  the  explicit 
language  of  section  43(d)(2)  which 
establishes  the  requirement  for  a 
comprehensive  list  of  jobs  available 
with  a/J  carriers  certificated  under 
section  401  of  the  Federal  Aviation  Act. 


By  contrast  the  duty  to  hire  is  imposed 
on  carriers  certificated  prior  to 
deregulation.  Furthermore,  publication 
of  a  truly  comprehensive  list  is 
consistent  with  the  overall  statutory 
pupose  of  section  43.  The  Congress 
anticipated  that  while  die  industry  as  a 
whole  would  grow,  tho-e  might  be  some 
job  losses  at  some  carriers.  A  protection 
program  was  written  to  cushion  adverse 
effects  on  workers.  Publication  of  a 
comprehensive  list  will  announce  job 
vacancies  to  these  workers  and 
facilitate  their  reemployment.  To  the 
extent  that  some  of  these  workers  may 
be  eligible  for  monetary  benefits, 
assistance  to  them  in  obtaining  any 
reasonably  comparable  employment 
will  lessen  the  cost  of  the  monetary 
beneDts  program. 

Recall  Rights 

The  proposed  rule  preserved,  in 
accordance  with  express  statutory 
language,  seniority  and  recall  rights  at 
the  designated  employee's  former 
carrier.  In  implementing  this  provision, 
the  Department  proposed  to  permit 
carriers  to  require  disclosure  of  any 
such  rights.  Several  unions  objected  to 
the  disclosure  of  recall  rights  on  the 
grounds  that  it  would  either  preclude 
hiring  of  designated  employees 
possessing  these  rights  or  coerce 
employees  into  relinquishing  these 
rights. 

While  the  Department  recognizes  that 
the  commentators'  contentions  may 
have  some  validity,  it  believes  that 
carriers  hiring  designated  employees 
have  a  compelling  interest  in  retaining 
these  designated  employees. 
Considerable  time  and  expense  is 
usually  invested  in  new  hires,  and  the 
regulations  must  reflect  these  practical 
considerations.  Disclosure  does  not,  in 
any  event,  diminish  the  carrier's  duty  to 
hire.  It  only  permits  a  carrier  to 
distinguish  among  designated 
employees  according  to  the  extent  of 
seniority  or  recall  rights  in  addition  to 
other  criteria. 

Several  commentators  sought  to  have 
carriers  hire  on  the  basis  of  the  seniority 
of  the  designated  employees.  It  is  clear, 
however,  that  the  statute  does  not 
require  this  approach.  Moreover,  any 
program  based  on  it  would  be  virtually 
impossible  to  administer.  The 
Department  has  sought  to  implement 
this  program  without  imposing  any  new 
obligations  on  the  carriers  that  are  not 
required  by  the  statute  as  it  pertains  to 
the  selection  of  employees. 

Temporary  and  Seasonal  Employees 

Recognizing  the  prevailing  practice  in 
the  industry  of  hiring  temporary  and 
seasonal  employees,  such  as  college 


students  and  military  personnel  during 
the  Christmas  holidays  and  periods  of 

peak  summer  travel,  the  Department 
proposed  to  permit  carriers  to  fill 
seasonal  and  temporary  positions 
outside  of  the  Rehire  Program.  Under  the 
proposed  rule,  carriers  could  not 
promote  or  reassign  such  employees  into 
permanent  positions  unless  the 
employees  held  seniority  or  recall  rights. 

Several  carriers  opposed  this 
restriction  on  promotion  because  their 
typical  employee  selection  procedure  is 
to  hire  initially  on  a  temporary  or 
seasonal  basis  and  promote  into 
permanent  positions.  The  regulations 
would  force  them  to  change  their  hiring 
practices.  The  Department  cannot 
accept  these  comments  without 
defeating  the  overall  purpose  of  the        ^ 
Rehire  Program.  Where  carriers  utilize 
temporary  or  seasonal  employment  as  a 
means  of  selecting  permanent 
employees,  they  should  list  the 
vacancies  and  hire  designated 
employees.  They  would  then  be  free  to 
promote  them  into  permanent  jobs;  we 
have  modified  S  220.20(b)  accordingly. 
In  other  instances  where  carriers  accord 
seniority  or  recall  rights  to  temporary  or 
seasonal  workers,  those  workers  would 
not  be  defined  as  temporary  or  seasonal 
under  these  regulations,  and  the 
restriction  on  promotion  would  not 
apply. 

One  union  requested  that  the 
Department  specify  the  duration  of 
temporary  or  seasonal  anployment. 
However,  because  seasonal  or 
temporary  periods  may  vary  greatly 
from  carrier  to  carrier  and  a  uniform 
time  period  may  be  unworkable  for 
some  carriers,  the  Department  does  not 
believe  that  it  would  be  appropriate  to 
make  a  fixed  rule  concerning  the 
duration  of  seasonal  or  temporary 
periods. 

Responsibilities  ofNon'Operating 
Carriers  \ 

Several  commentators  noted  that 
carriers  which  were  no  longer  operating 
might  not  be  able  to  provide  the  lists  of 
protected  employees  or  the  notices  of 
rights  required  by  §  §  220.25  and  220.27.   . 
The  statute  requires  all  certificated 
carriers,  whether  operating  or  not,  to 
meet  the  requirements  of  §§  220.25  and 
220.27.  However,  we  recognize  that 
compliance  may  be  more  difficult  for 
some  carriers.  We  have  written  letters 
to  officials  or  owners  of  those  carriers 
which  we  believe  are  not  presently 
operating  seeking  information  on  any 
problems  they  might  expect  in 
complying.  The  Department  is 
attempting  to  provide  an  opportunity  for 


t 


S!BJI|f  jWTi-n.  .  ■ti"l»-!.i  ■■■■■v--. 


Federal  Register  /  Vol.  50.  No.  249  /  Friday.  December  27.  1985  /  Rules  and  Regulations         33097 


full  participation  of  all  designated 
employees  in  the  Rehire  Program. 

Participation  of  Labor  Organizations 

Several  unions  sought  an  enhanced 
role  in  the  implementation  of  the 
program.  One  union  suggested  that  the 
list  of  protected  employees  should  be 
made  available  to  collective  bargaining 
representatives  to  minimize  subsequent 
appeals.  The  Department  naturally 
hopes  to  minimize  appeals,  but  since 
consultations  appear  to  be  in  the 
interests  of  both  carriers  and  unions,  we 
think  it  is  unnecessary  to  regulate  this 
activity.  In  §  220.26  the  commentator 
sought  authorization  for  unions  to  file 
appeals  on  behalf  of  their  members.  We 
agree,  to  the  extent  that  representation 
is  authorized,  and  have  made  the 
appropriate  change. 

In  addition,  this  union  also  wanted 
collective  bargaining  representatives  to 
receive  copies  of  the  comprehensive  job 
list.  The  Department  has  made  provision 
for  some  500  additional  copies  of  the  list 
beyond  those  to  be  sent  to  the  local 
offices  of  the  employment  service.  Prior 
to  the  effective  date  of  these  regulations, 
the  Department  will  determine  those 
unions,  media,  or  other  organizations 
which  will  receive  the  job  listings. 

Eligibility  for  Designated  Status 

Under  the  proposed  S  220.10  the 
Department  set  forth  criteria  to 
determine  whether  or  not  a  protected 
employee  has  been  furloughed  or 
terminated  within  the  meaning  of  the 
Act.  In  addition  to  retirees  and 
voluntary  quits,  we  stated  that  strikers, 
employees  who  respect  picket  lines,  or 
employees  who  had  been  terminated  for 
being  on  strike  would  not  be  eligible  for 
the  Rehire  Program.  Several  unions 
opposed  these  positions  arguing  that  our 
prohibitions  would  have  a  chilling  effect 
on  the  exercise  of  rights  to  concerted 
activity  under  the  Railway  Labor  Act. 

We  think  it  is  evident  that  strikes  and 
sympathy  strikes  are  neither  furloughs 
nor  terminations,  which  the  Act  requires 
to  initiate  a  preference  in  hiring.  A 
contrary  interpretation  would  be 
inconsistent  with  the  Act  and  would 
provide  striking  employees  with  a 
significant  weapon  in  labor  disputes. 
We  do  not  believe  that  Congress 
intended  such  a  result.  On  the  other 
hand,  we  agree  that  terminations  for 
being  on  strike  are  similar  to  other  forms 
of  involuntary  termination,  and  we  have 
deleted  that  exclusion. 

One  union  noted  that  the  phrase  "has 
withheld  services"  in  S  220.10(b)(4) 
could  be  interpreted  to  exclude 
employees  who  had  ever  done  so.  The 
Department  did  not  intend  this,  and  we 
have  changed  the  paragraph  to  make  it 


parallel  to  the  exclusion  for  being  on 
strike. 

Notices  of  Rights 

In  proposed  S  220.27  carriers  would 
have  as  much  as  180  days  to  provide 
furloughed  employees  with  notices  of 
their  designated  status.  We  have 
reduced  that  period  to  60  days.  Carriers 
should  not  have  any  difficulty  in 
meeting  this  requirement,  regardless  of 
whether  they  use  automated  personnel 
systems.  Employees  should  not  have  to 
wait  six  months  to  obtain  the  document 
which  confirms  designated  status  and 
eligibility  for  the  Rehire  Program.  In 
addition,  we  specifically  require  carriers 
to  replace  lost  notices  of  rights. 

Effective  Period 

The  Department  indicated  in  its  notice 
of  proposed  rulemaking  that  the 
regulations  would  apply  on  their 
effective  date.  Certain  carriers 
construed  the  proposed  rule  to  indicate 
that  the  duty  to  hire  and  the  first-right- 
of-hire  would  not  apply  until  the 
regulations  become  effective.  This  is  a 
misunderstanding  of  the  Department's 
position.  While  any  requirements 
imposed  by  the  regulations  will  of 
course  not  be  in  force  before  the  rule's 
effective  date,  the  rights  and  duties 
under  section  43(d)  which  flow  directly 
from  the  Act  have  existed  since  October 
24, 1978.  These  regulations  merely 
facilitate  the  exercise  of  statutory  rights 
and  duties.  We  have  modified 
Si  220.01(g)  and  220.50  to  prevent  any 
further  misunderstanding  with  respect  to 
the  effective  date  of  these  regulations 
and  the  statutory  rights  and  obligations. 

Additional  Modifications 

In  addition  to  the  modifications 
discussed  above,  the  Department  has 
also  made  the  following  changes:  (1)  In 
§  220.25(c)(3)  we  have  imposed  a  15-day 
period  for  carriers  to  answer  appeals 
and  a  correspoinding  change  in  section 
220.26(a).  (2)  In  §  220.28  we  require  two 
copies  of  the  semi-annual  report. 

Summary  of  the  Final  Rule 

There  follows  a  summary  of  the  final 
rule,  as  modified  in  the  fashion 
discussed  above.  The  regulations  are 
divided  into  six  subparts: 

Subpart  A  contains  the  purpose, 
scope,  responsibilities  and  definitions 
applicable  to  this  Part  220.  It  should  be 
noted  that  a  number  of  these  provisions 
contain  significant  administrative 
interpretations  of  the  Act.  Of  particular 
importance  is  the  definition  of  a 
protected  employee  contained  in 
§  220.01(1).  This  definition  limits  the 
scope  of  the  Rehire  Program  to  an 
employee  who  had  a  employment 


relationship  with  a  covered  air  carrier 
on  the  Trigger  Date  and  who  occupies  a 
position  which  entitles  the  individual  to 
accrue  seniority  rights  or  to  possess 
recall  rights  under  the  applicable 
collective  bargaining  agreement  or 
company  policy.  Specifically,  this 
definition  exempts  a  seasonal  or 
temporary  employee  who  does  not      ' 
occupy  such  a  position. 

Similarly,  positions  which  are 
seasonal  or  temporary  and  do  not  confer 
seniority  or  recall  rights  have  been 
exempted  from  the  vacancy  filing 
requirements  contained  in  Section  220.22 
This  interpretation  recognizes  the 
industry  practice  of  hiring  temporary  or 
seasonal  workers,  such  as  college 
students  and  military  personnel,  over 
Christmas  holidays  and  periods  of  peak 
summer  travel.  These  workers  do  not 
accrue  any  seniority  rights,  and  their 
employment  is  terminable  at  will 
without  recall  rights.  Because  the  Rehire 
Program  is  intended  to  facilitate  the 
permanent  reemployment  of  employees 
with  a  long-term  commitment  to  the 
industry,  the  Department  believes  that 
coverage  of  seasonal  and  temporary 
employees  and  positions,  so  long  as  they 
do  not  confer  seniority  or  recall  rights, 
was  not  intended  by  the  Act. 

While  air  carriers  are  free  to  hire  non- 
designated  employees  to  fill  seasonal  or 
temporary  positions.  Section  220.20(b) 
prohibits  an  air  carrier  from  filing  a 
vacancy  which  would  otherwise  be 
available  to  a  designated  employee  by 
promoting  a  seasonal  or  temporary 
employee  until  the  carrier  has  made  the 
vacancy  available  to  designated 
employees  in  accordance  with  the 
regulations.  Conversely,  carriers  which 
fill  permanent  jobs  by  selection  from 
among  their  temporary  or  seasonal 
employees  can  maintain  this  practice  by 
listing  their  temporary  and  seasonal 
positions  with  the  Center  established 
under  these  regulations  and  hiring 
designated  employees  to  fill  those 
positions. 

It  should  also  be  noted  that  imder  the 
regulations  the  Rehire  Program  is 
applicable  only  to  certain  protected 
employees.  A  "designated  employee"  is 
defined  in  §  220.01(f)  as  a  protected 
employee  who  meets  certain  statutory 
eligibility  tests  as  set  forth  in  S  220.10. 
Only  designated  employees  are  entitled 
to  exercise  the  first-right-of-hire. 

Subpart  B  prescribes  the  eligibility 
requirements  for,  as  well  as  the  rights  of, 
designated  employees  under  the  Rehire 
Program. 

Section  220.10  implements  the 
statutory  limitation  that  only  designated 
employees  are  eligible  for  the  first-right- 
of-hire.  Specifically  excluded  from 
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eligibility  as  designated  employees  are 
protected  employees  who  retire, 
voluntarily  quit  strike,  or  withhold 
services  in  support  of  other  employees 
on  strike. 

Section  220.11  provides  that 
designated  employees  shall  have  a  Hrst- 
right-of-hire.  regardless  of  age.  in  their 
occupational  specialty  and  also  protects 
existing  seniority  and  recall  rights  with 
their  former  air  carriers.  This  section 
additionally  permits  covered  carriers  to 
establish  job  qualiFications  or  other 
hiring  criteria  which  applicants  must 
satisfy,  subject  to  the  limitations  on 
such  criteria  set  forth  in  i  220.21. 

Subpart  C  enumerates  the  duties  of 
covered  air  carriers  under  the  Rehire 
Program. 

Section  220.20  implements  the 
statutory  duty  of  covered  air  carriers  to 
hire  qualified  designated  employees 
before  hiring  any  other  applicant  from 
outside  the  furloughed  or  existing  work 
force  of  the  hiring  carrier.  This  section 
also  explicitly  recognizes  a  covered 
carrier's  right  to  select  the  applicant  of 
its  choice  from  among  the  designated 
employees  who  apply  for  a  given 
position. 

Section  220.21  provides  that,  solely 
with  respect  to  the  Rehire  Program, 
employment  opportunities  for 
designated  employees  may  not  be 
limited  by  a  covered  air  carrier  on  the 
basis  of  initial  hiring  age,  seniority  or 
recall  rights,  or  previous  experience 
with  another  air  carrier.  This  provision 
implements  the  express  language  of  the 
Act  that  protected  employees  have  a 
first-right-of-hire  "regardless  of  age," 
thereby  invalidating  existing  initial 
hiring  age  criteria  of  covered  air  carriers 
as  they  apply  to  designated  employees 
in  the  Rehire  Program. 

Further,  the  Department  believes  that 
air  carriers  may  not  require  the  absence 
of  seniority,  recall  rights  or  previous 
experience  as  a  condition  of 
employment  for  protected  employees  in 
the  Rehire  Program.  However,  these 
regulations  are  not  intended  to  affect  in 
any  manner  the  hiring  practices  of 
covered  air  carriers  regarding  persons 
who  are  not  designated  employees  or 
retirement  policies  of  such  carriers 
which  do  not  discriminate  against 
designated  employees. 

Section  220.22  provides  that  all 
certificated  air  carriers,  including  those 
certificated  after  the  passage  of  the  Act 
must  list  their  job  vacancies  with  a 
Center  established  by  the  Secretary 
which  will  maintain  and  publish  a 
comprehensive  listing  of  available 
airline  jobs  (See  S  220.40).  This 
requirement  was  established  in  order  to 
ensure  that  the  comprehensive  listiitg 
contains  a  hsting  of  all  available  jobs. 


even  if  some  listed  jobs  are  not  subject 
to  the  express  duty  to  hire  imposed 
under  the  Rehire  Program.  In  addition, 
the  availability  of  such  a  comprehensive 
list  should  provide  the  maximum 
opportunity  for  unemployed  airline 
workers  to  obtain  reasonably 
comparable  employment  at  the  earliest 
possible  time. 

Section  220.23  prescribes  the  content 
of  vacancy  listings  which  must  be  filed 
by  air  carriers. 

Section  220.24  prohibits  covered  air 
carriers  from  filling  a  vacancy  (other 
than  oa  a  temporary  basis)  with  anyone 
other  than  a  designated  employee  until 
the  vacancy  has  been  listed  wi^  the 
Center,  pursuant  to  $  220.22.  for  at  least 
30  days. 

Section  220.25  establishes  a  list  of 
protected  employees  to  be  published  by 
the  Department.  Covered  air  carriers  are 
required  to  report  specific  identifying 
information  for  all  persons  who  qualify 
as  protected  employees.  Additionally, 
air  carriers  are  required  to  notify  each 
employee  who  had  an  employment 
relationship  with  the  carrier  on  the 
Trigger  Date  as  to  whether  or  not  that 
employee  is  deemed  a  protected 
employee.  It  should  be  emphasized  that 
the  eraplojrer  is  not  required  to  use  any 
particular  form  in  notifying  employees 
as  to  whether  or  not  they  are  protected. 
Thus,  for  example,  the  carrier  is  free  to 
notify  current  employees  of  their  status 
by  placing  a  statement  to  that  effect  on 
their  pay  stub. 

An  employee  whom  the  air  carrier 
determines  is  not  a  protected  employee 
may  submit  evidence  in  support  of  his  or 
her  claim  to  protected  employee  status 
to  the  air  carrier,  and,  under  procedures 
outlined  in  §  220.26,  the  employee  or  his 
or  her  representative  may  appeal  any 
adverse  final  determination  by  the  air 
carrier  to  the  Secretary.  Any  air  carrier 
contemplating  hiring  a  designated 
employee  will  be  able  to  verify  the 
employee's  initial  status  as  a  protected 
employee  by  reviewing  the  list 
published  by  the  Department. 

Section  220.27  requires  an  air  carrier 
to  furnish  each  protected  employee  who 
is  furloughed  or  terminated,  other  than 
for  cause,  during  the  ten  years  following 
the  Trigger  Date  with  appropriate 
written  evidence  that  such  employee  is 
a  designated  employee  at  the  time  of 
such  action.  This  requirement  applies 
unless  the  furiough  is  for  a  specific 
period  of  less  than  90  days.  This 
requirement  applies  to  all  such  furloughs 
or  terminations  between  the  effective 
date  of  the  regulations  and  Octotier  24, 
1988.  In  addition,  covered  air  carriers 
are  required  to  make  reasonable  efforts 
to  provide  comparable  evidence  to 
protected  employees  who  were 


furloughed  or  terminated  by  such  carrier 
between  October  24, 1978  and  the 
effective  date  of  the  regulations. 

Section  220.28  requires  covered  air 
carriers  to  make  a  semi-annual  report  of 
vacancies  filled  to  the  Department.  For 
each  vacancy  filled  by  a  non-designated 
employee,  this  report  must  contain  a 
certification  that  no  qualified  designated 
employee  filed  a  timely  application. 

Section  220.29  provides  that  a  carrier 
under  a  specific  EEO  requirement 
emanating  from  a  federal  court  or 
administrative  order,  consent  decree,  or 
conciliation  agreement  shall,  to  the 
extent  possible,  satisfy  this  obligation 
by  hiring  qualified  designated 
employees.  Where  no  such  designated 
employees  are  available,  the  carrier  may 
meet  its  EEO  requirement  by  hiring 
nondesignated  employees.  The  EEO 
obligation  does  not  change  a  carrier's 
responsibility  for  following  the  hiring 
procedures  established  by  this 
regulation. 

Subpart  D  prescribes  the  obligations 
of  designated  employes  in  seeking  to 
exercise  the  first-right-of-hire,  including 
seeking  suitable  employement  making 
application  for  specific  positions  with 
covered  air  carriers  and  providing  proof 
of  eligibility  for  the  first-right-of-hire. 

Subpart  E  prescribes  the 
responsibilities  of  the  Department  of 
Labor  under  the  Rehire  Program. 

Section  220.40  provides  that  the 
comprehensive  list  of  jobs  available 
with  air  carriers  will  be  established  and 
maintained  at  the  Center  established  by 
the  Secretary.  Air  carriers  may  list  jobs 
with  this  facility  by  telephone  or  in 
writing.  The  comprehensive  list  of 
vacancies  will  be  published  on  a 
periodic  basis,  probably  weekly,  or  as 
determined  necessary  by  the  Secretary. 

Section  220.41  provides  for  the  list  of 
protected  employees  to  be  published  by 
the  Department  and  circulated  to 
covered  carriers. 

Subpart  F  prescribes  the  beginning 
and  ending  dates  of  the  effective  period 
of  these  regulations  and  provides  for  the 
disclosure  of  information,  collected  by 
the  Department,  consistent  with  the 
Privacy  Act  (5  U.S.C.  i52al. 

Enforcement 

The  Act  and  its  legislative  history  are 
silent  on  the  existence  of  a  means  to 
enforce  the  Rehire  Program,  whether  by 
seeking  damages  for  failure  to  carry  out 
requirements  of  the  Act  or  any 
accompanying  regulations  or  otherwise. 
After  careful  study,  the  Department  has 
concluded  that  it  is  without  specific 
enforcement  authority  under  the  Act. 
However,  it  appears  that  a  private  right 
of  action  may  be  available  to  a  qualified 
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designated  en^>loyee  who  actually 
applied  for  job  vacancies.  (See  Cort  v. 
Ash,  442  U.S.  66,  78  (1975). 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  Hugh  Reilly. 
at  the  time,  Executive  Assistant  to  the 
Assistant  Secretary  for  Labor- 
Management  Relations 

Privacy  Act 

These  regulations  will  create  a  system 
of  records,  which  will  include  a  list  of 
protected  airline  employees,  appeals 
and  decisions  on  protected  status,  and 
reports  of  designated  employees  hired. 
The  Department  will  publish  in  the 
Federal  Register  a  notice  of  that  system 
in  accordance  with  section  552a(e)(4]  of 
the  Privacy  Act. 

Executive  Order  12291 

These  regulations  contain  several 
provisions  which  entail  economic  costs 
for  certificated  air  carriers  and  the 
Federal  Government.  In  particular,  these 
regulations  establish;  (1)  Eligibility 
requirements  and  procedures  for 
implementing  the  first-right-of-hire 
obligation  established  under  the  Act;  (2) 
a  comprehensive  listing  of  airline  job 
openings  for  all  air  carriers,  including 
those  certificated  after  the  Trigger  Date; 
(3)  a  list  of  protected  employees  to  be 
published  by  the  Department;  (4)  a  one- 
time notice  to  all  employees  of  covered 
carriers  employed  on  the  Trigger  Date 
stating  whether  or  not  they  qualify  for 
protected  status  under  the  Act;  (5) 
notices  to  furloughed  and  terminated 
employees;  and  (6)  semi-annual 
reporting  of  any  new  hires  to  the 
Department,  which  includes  certification 
for  all  jobs  filled  by  someone  other  than 
a  designated  employee. 

For  several  reasons  the  Department 
expects  the  actual  economic  impact  of 
the  regulations  to  be  minimal.  First,  the 
essential  element  of  the  regulations — the 
duty  to  hire  designated  employees — is  a 
statutory  obligation,  not  one  created  by 
these  regulations.  Second,  the  program 
does  not  interfere  with  covered  air 
carriers'  internal  promotion  and  recall 
practices  for  existing  employees.  Many 
job  vacancies  are  filled  internally 
through  promotions  of  existing 
employees,  while  the  Act  and  this  rule 
are  limited  to  outside  hiring  to  fill  job 
vacancies.  This  reduces  substantially 
the  number  of  actual  job  openings  where 
first-right-of-hire  provisions  will  apply. 
In  addition,  covered  carriers  are  entitled 
to  recall  their  own  furloughed  or 
terminated  employees  prior  to  offering 
positions  to  designated  employees. 
Finally,  the  regulations  contain  an 
exemption  allowing  carriers  to  hire 


temporary  and  seasonal  employees 
without  preference  to  covered  workers 
so  long  as  such  workers  are  not 
subsequently  granted  seniority  or  recall 
rights,  or  given  permanent  employment. 
Thus  the  regulations  will  affect  neither 
existing  seniority,  promotion,  or  layoff 
policies  nor  short-term  hiring  practices. 

Additionally,  the  exemption  of 
seasonal  and  temporary  positions 
recognizes  a  prevalent  practice  in  the 
industry  and  allows  employers 
maximum  flexibility  in  meeting  work 
force  requirements  during  peak  demand 
periods.  Several  carriers  indicated  it  is 
common  practice  to  use  temporary  and 
seasonal  jobs  to  test  employees,  who 
may  then  be  offered  permanent 
employment.  Under  this  rule  these 
airlines  may  continue  this  practice, 
provided  the  initial  temporary  and 
seasonal  job  offering  give  the  same 
perference  in  hiring  as  would  be  given  to 
permanent  jobs  under  these  rules.  This 
option  gives  the  airlines  maximum 
flexibility  in  dealing  with  temporary  and 
cyclical  employment  while  still  assuring 
the  first-right-of-hire  for  permanent  jobs. 

A  third  reason  the  Department 
expects  the  economic  impact  of  the 
regulations  to  be  minimal  is  that  the 
regulations  recognize  the  right  of 
covered  carriers  to  impose  their  own 
qualifications  and  hiring  criteria  (subject 
to  certain  prohibitions]  on  job  applicants 
and  to  freely  select  from  among  all 
designated  employee  applicants  who 
possess  the  requisite  qualifications. 
Thus,  the  regulations  maintain  existing 
employer  personnel  policies  and  job 
criteria  intact  and  they  do  not  impose 
dual  personnel  systems  for  qualified 
designated  employees  and  other 
applicants.  The  only  change  from 
present  carrier  practices  is  that  they  are 
required  by  the  Airline  Deregulation  Act 
to  give  preference  to  qualified 
designated  employees  in  any  outside 
hiring. 

Two  costs  stemming  from  the 
obligation  to  hire  designated  workers 
come  from  the  statutory  prohibition 
against  age  discrimination  and  the 
statutory  guarantee  of  a  worker's  recal 
rights.  The  Department  recognizes  that 
covered  air  carriers  may  experience 
some  increase  training  costs  because  of 
the  statute's  prohibition  against  age 
restrictions  and  the  requirement  which 
insures  preservation  of  seniority  and 
recall  rights.  Since  investments  in 
training  are  amortized  over  a  number  of 
years,  employers  incur  higher  training 
costs  for  short  tenure  workers, 
everything  else  being  equal.  The 
designated  employee  pool  may  have  a 
shorter  tenure  horizon  on  average  than 
other  applicants  because  it  includes 
some  older  workers  close  to  retirement 


or  those  who  may  be  recalled  hack  to 
their  previous  employer  with  their 
seniority  rights  intact. 

In  addition,  carriers  have  commented 
that  hiring  experienced  employees 
sometimes  involves  certain  costs  of 
"untraining**  and  that  some  workers 
may  find  it  difficult  to  adjust  to  the 
system  of  a  new  employer. 
Nevertheless,  many  carriers  have  found 
it  beneficial  to  hire  experienced, 
displaced  employees.  The  skills  and 
experience  of  these  employees  will 
offset  the  problems  associated  with 
hiring  them. 

The  problem  with  woricer  recall  rights 
is  particularly  troublesome  for  airlines 
with  wage  scales  below  those  of  the 
older  established  airlines.  Workers  may 
choose  to  hire  on  with  a  smaller  airline 
in  today's  hard  times,  but  may  want  to 
return  to  their  old  employer  when  the 
economy  recovers  and  industry  growth 
resumes.  This  puts  a  potential  burden  on 
the  carriers  hiring  these  employees, 
because  they  may  go  through  a  costly 
p>eriod  of  breaking  in  these  employees 
only  to  lose  them  to  their  former 
employers.  For  this  reason,  these 
regulations  permit  any  covered  carrier 
to  require  designated  employees  to 
reveal  the  status  of  their  recall  rights 
when  exercising  their  first-right-of-hire. 
While  arguably  this  may  reduce  the 
attractiveness  of  a  designated  employee 
who  has  good  prospects  for  recall  to  his 
previous  job,  such  a  provision  is 
necessary  to  allow  these  airlines  to 
make  informed  hiring  and  personnel 
decisions  with  respect  to  designated 
employees.  This  policy  will  help  reduce 
the  costs  of  the  program  to  carriers 
without  undermining  the  basic 
protection  afforded  by  the  Act 
In  sum.  while  the  duty-to-hire 
obligation  imposes  some  costs  on 
employers,  these  regulations  afford  the 
carriers  maximum  flexibility  in  meeting 
this  obligation.  At  the  same  time, 
workers  are  afforded  their  full  rights  as 
established  by  the  Act.  The  Department 
concludes  that  its  regulations  defining 
the  first  right-of-hire  impose  no 
significant  costs  beyond  those  required 
by  the  Act 

The  regulations  detailing  the 
administration  of  the  program  naturally 
impose  some  costs  on  the  airlines.  The 
principal  administrative  burdens  placed 
on  the  airlines  are:  (1)  The  statutory 
requirement  for  all  certificated  airlines 
to  list  job  vacancies,  (2)  a  requirement 
that  each  covered  carrier  create  a  list  of 
its  protected  employees,  (3)  a 
requirement  that  each  covered  carrier 
notify  its  protected  employees  of  their 
protected  status,  (4)  a  requirement  that 
each  covered  carrier  notify  furioughed 
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and  terminated  workers  of  their  rights 
and  (5)  a  requirement  that  each  covered 
carrier  submit  a  semi-annual  list  to  the 
Department  of  Labor  of  all  new 
employees  hired.  These  reporting 
requirements  are  the  minimum 
necessary  to  administer  the  program, 
and  to  guarantee  employees  their  rights 
under  the  Act. 

The  statute  requires  all  certificated 
airlines  to  list  available  jobs  with  the 
Center  established  by  the  Department. 
Several  commentators  argued  that  only 
covered  carriers  should  be  required  to 
list  jobs,  because  the  more  recently 
certificated  airlines  have  no  duty-to-hire 
obligation.  However,  neither  the  express 
language  of  the  statute  nor  the 
legislative  history  support  such  an 
interpretation,  and  indeed  they  suggest 
that  a  comprehensive  list  be  provided 
about  a  broad  range  of  job 
opportunities.  The  requirement  for 
listing  vacancies  is  a  clear  statutory 
obligation  for  all  airlines  holding  a 
Section  401  certificate. 

In  practice,  the  requirement  for  a 
listing  will  impose  minimal  costs  in  most 
hiring  circumstances.  First,  the  job 
listing  generally  requires  only  nine 
pieces  of  information.  Thus  each  listing 
will  be  easy  to  prepare.  In  addition,  a 
number  of  openings  may  be  covered  by 
a  single  job  listing.  For  example,  a  single 
listing  may  solicit  applicants  for  20  flight 
attendant  openings.  Second,  the  rule 
allows  employers  to  list  job  vacancies 
entirely  by  telephone,  rather  than 
through  written  job  orders.  This 
increases  the  efficiency  of  the  job  listing 
program  and  reduces  unnecessary 
employer  delays  in  filling  job  vacancies. 
Third,  while  the  rules  prescribe  a 
minimum  "waiting  period"  for  each 
listing,  a  carrier  must  abide  by  this 
waiting  period  only  if  it  hires  a  non- 
designated  employee.  The  purpose  of 
the  waiting  period  is  to  assure  that 
designated  employees  have  the 
opportunity  to  exercise  their  rights,  and 
it  would  be  needlessly  burdensome  to 
require  employers  to  wait  out  the  listing 
period  before  hiring  a  designated 
employee.  Thus,  for  example,  carriers 
may  retain  applications  of  designated 
employees  on  file,  and  hire  them  at  the 
same  time  they  file  the  vacancy  with  the 
Center. 

Even  in  cases  when  the  carrier  must 
wait  30  days,  this  requirement  is  not 
always  burdensome.  For  example,  the 
larger  airlines  generally  hire  entire 
classes  of  employees  rather  than 
isolated  individuals.  This  type  of  hiring 
decision  takes  place  well  in  advance,  at 
which  time  employers  may  list  the 
anticipated  vacancies.  Similarly,  under 
negotiated  union  contracts  many  jobs 


must  be  bid  to  existing  employees  for  a 
period  of  time  before  outside  hiring  can 
take  place.  These  listings  may  be  placed 
simultaneously  with  internal  bidding 
procedures. 

Finally,  the  listing  of  jobs  with  the 
Center  is  not  without  benefits.  The 
national  listing  of  openings  and  list  of 
protected  employees  will  increase  the 
e^ciency  of  the  labor  market  in  the 
airline  industry  by  facilitating  the 
matching  of  job  vacancies  with  qualified 
applicants. 

The  remaining  administrative 
requirements  are  not  specifically 
required  by  the  statute,  but  are  held  to 
be  the  minimum  necessary  to  ensure  the 
effectiveness  of  the  first-right-of-hire 
and  job  listing  programs.  First,  each 
covered  carrier  is  required  to  submit  to 
the  Secretary  a  list  of  protected 
employees  who  were  employed  by  that 
carrier  at  the  time  of  deregulation.  The 
Department  had  considered  an 
alternative  to  such  a  list  under  which 
each  individual  had  to  declare  his  or  her 
protected  status  whenever  he  or  she 
asserted  the  first-right-of-hire.  with  this 
declaration  subject  to  confirmation  by 
the  former  employer.  This  alternative 
may  be  less  expensive  for  any  small 
airline  which  may  not  have  automated 
employment  records.  However,  several 
of  the  smaller  carriers,  which  received 
their  certificates  shortly  before 
deregulation  have  no  protected 
employees  and  are  not  subject  to  this 
provision.  And  for  many  of  the  bigger 
airlines,  the  one-time  generation  of  a 
master  list  of  protected  employees  may 
be  the  most  efficient  alternative. 

However,  apart  from  the  issue  of 
costs,  the  overriding  consideration  in 
requiring  a  list  was  to  assure  that 
protected  employee  status  is  ascertained 
while  employment  records  are  still 
relatively  current.  This  will  avoid  the 
costs  of  having  to  confirm  employment 
records  potentially  ranging  back  10  or 
more  years  in  the  later  years  of  the 
program.  In  addition,  requiring  the  list  at 
the  outset  of  the  program  assures  that 
employment  records  will  not  be  wiped 
out  by  any  future  bankruptcies  or 
mergers  of  covered  airlines.  Therefore, 
while  this  alternative  imposes  higher 
initial  costs  than  the  case-by-case 
treatment,  in  the  long  run  it  may  cost  the 
same  or  less,  and  it  will  assure  a  much 
more  effective  administration  of  the 
program  in  the  later  years. 

The  requirement  that  covered  carriers 
notify  potentially  protected  employees 
(those  with  an  employment  relationship 
on  October  24. 1978)  of  their  protected 
status  also  is  not  a  statutory 
requirement,  but  the  Department 
considers  it  a  necessary  one  if  the 


program  is  to  operate  effectively.  The 
employees  so  notified  would  know  that 
they  are  protected  or.  at  a  minimum, 
they  would  know  that  they  met  one  of 
the  two  criteria  necessary  for  protected 
status.  Those  deemed  not  protected 
would  then  also  be  informed  of  the 
appeal  rights  available  to  them.  Carriers 
could  easily  accomplish  this  notice  on 
pay  stubs  or  on  other  forms  of  internal 
communication  for  current  employees. 
Similarly,  notices  of  rights  required  by 
§  220.27  can  be  given  to  employees 
already  furloughed  along  with  the 
notices  of  protected  status.  Workers 
furloughed  after  the  regulations  become 
efl^ective  can  receive  notices  of  rights 
along  with  their  separation  papers. 

The  other  requirement  is  that  each 
covered  carrier  submit  a  semi-annual 
list  of  new  employees  hired  (excluding 
recalls).  While  the  precise  costs  of  these 
reporting  requirements  cannot  be 
estimated  because  the  number  of  jobs  to 
be  filled  through  outside  hiring  is  not 
known,  they  are  expected  to  be  minimal. 

The  cost  to  the  Federal  Government  to 
establish  the  Center  and  to  publish  a 
minimum  number  of  job  vacancies 
would  be  $22,000  per  year.  If  vacancies 
in  the  industry  occurred  at  the  same 
rates  they  occurred  in  the  1970*8.  the 
cost  would  be  about  $100,000  per  year. 

The  increased  administrative  costs 
imposed  on  air  carriers  and  the  Federal 
Government  as  a  result  of  the  job  listing 
program  and  the  filing  and  processing  of 
one-time  notices  and  semi-annual 
reports  will  not  be  major.  While  the 
precise  costs  on  air  carriers  cannot  be 
estimated,  the  flexibility  given  to 
carriers  to  meet  these  requirements  and 
the  existence  of  automated  personnel 
files  for  most  of  the  carriers  should 
reduce  the  costs  to  a  minimum. 

In  conclusion,  the  Department  has 
determined  that  this  rule  does  not  meet 
the  tests  for  a  "major  rule"  under 
Executive  Order  12291.  These  rules 
carry  out  the  statutory  mandate  of  the 
Airline  Deregulation  Act  to  put  the  first- 
right-of-hire  program  into  place,  and 
they  do  so  without  expanding  the  scope 
of  the  program  beyond  the  intent  of 
Congress.  The  economic  impact  of  these 
rules  for  implementing  the  first-right-of- 
hire  program  is  substantially  below  the 
threshold  for  designation  as  a  "major 
rule"  by  the  Office  of  Management  and 
Budget.  It  is  not  likely  to  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries,  federal,  state  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
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the  ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Paperwork  Reduction  Act 

The  Department  has  sought  to  keep 
paperwork  requirements  to  that 
minimum  which  would  be  necessary  to 
secure  the  rights  of  protected  employees. 
The  regulation  requires  covered  air 
carriers  to:  (1)  Develop  a  list  of  their 
protected  employees,  (2)  send  notices  of 
possible  protected  status,  (3)  send 
notices  of  furloughs  and  terminations 
and  (4)  file  semi-annual  reports  on  their 
hiring.  In  addition,  all  air  carriers  would 
also  list  job  vacancies  to  create  a 
comprehensive  list  of  the  industry.  The 
latter  provision  is  a  direct  statutory 
requirement,  which  can  be 
accomplished  by  telephone. 

Several  commentators  objected  to  the 
costs  of  preparing  the  list  of  protected 
employees  and  the  notices.  We  believe, 
contrary  to  their  assertions,  that  the 
existence  of  automated  data  systems 
will  make  the  costs  low.  In  any  event, 
the  alternative  of  verification  of 
protected  status  at  the  time  of  a 
prospective  hire  could  ultimately  be 
more  costly  and  less  effective.  The 
Department  received  no  specific 
comments  on  the  reporting 
requirements. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  information  collection  requirements 
that  are  included  in  this  regulation  have 
been  submitted  for  review  to  the  Office 
of  Management  and  Budget.  They  afe 
not  effective  until  OMB  approval  has 
been  obtained  and  the  public  notified  to 
that  effect  through  a  technical 
amendment  to  this  regulation. 

Regulatory  Flexibility  Act 

As  indicated  in  the  notice  of  proposed 
rulemaking,  the  Department  finds  that 
these  regulations  do  not  have  a 
"significant  economic  effect  upon  a 
substantial  number  of  small  entities." 

This  is  true  both  because  the 
regulations  do  not  impose  substantial 
costs  beyond  those  required  by  the  Act, 
and  because  the  costs  fall  to  a  large 
degree  on  large  establishments. 
Contrary  to  the  suggestions  of  several 
commentators.  Congress  gave  no 
indication  that  distinctions  should  be 
drawn  among  the  different  certificated 
airlines.  In  addition,  as  noted  already  in 
this  preface,  the  regulations  afford 
maximum  flexibility  to  airlines  to  prelist 
prospective  positions  and  to  take 
whatever  other  steps  may  reduce  their 
costs  of  complying  yvith  the  first-right-of- 
hire  program.  The  reporting 


requirements  generally  are  proportional 
to  the  number  of  employees  affected, 
and  therefore  will  not  disproportionately 
burden  the  smaller  carriers.  In  addition, 
several  of  the  small  carriers  do  not  have 
protected  employees,  and  they  will  not 
incur  the  costs  of  creating  lists  and 
notifying  employees. 

In  addition,  most  of  the  covered 
carriers  are  large  entities  whether  the 
definition  of  small  entity  is  based  upon 
annual  revenues,  or,  as  some 
commenters  suggested,  the  definition  is 
based  upon  employment  or  upon  the 
kind  of  aircraft  operated  by  the  airline. 
In  the  notice  of  proposed  rulemaking  it 
was  indicated  that  four  of  the  carriers 
affected  have  gross  annual  revenues  of 
under  $10  million.  In  terms  of 
employment,  19  of  the  carriers  have 
fewer  than  1,000  employees.  In  terms  of 
aircraft  type,  if  the  60-seat/l8.000  pound 
payload  standard  is  used,  only  seven 
carriers  would  be  small  businesses. 
Hence,  these  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
a  regulatory  flexibility  analysis  is  not 
required. 

Regulatory  Flexibility  Act  Certiflcation 

I,  William  E.  Brock,  Secretary  of 
Labor,  hereby  certify,  pursuant  to  5 
U.S.C.  605(b)  that  the  final  rule 
published  hereinafter  (29  CFR  Part  220), 
for  the  Airline  Employee  Protection 
Program,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
conclusion  is  reached  because  this  rule 
only  has  a  minimal  economic  impact  on 
a  limited  number  of  small  air  carriers 
certificated  under  section  401  of  the 
Federal  Aviation  Act  of  1958. 

Signed  at  Washington.  D.C.  this  23rd  day  of 
December  1985. 
Secretary  of  Labor. 

List  of  Subjects  in  29  CFR  Part  220 

Labor,  Airline  employees.  Air  carriers. 

Accordingly,  a  new  29  CFR  Part  220  is 
added  to  read  as  set  forth  below. 

Signed  at  Washington.  D.C.  this  23rd  day  of 
December  1985. 
William  E.  Brock, 

Secretary  of  Labor. 

PART  220— AIRLINE  EMPLOYEE 
PROTECTION  PROGRAM 

Subpart  A— Purpose  and  Scope  of  the 
Airline  Employee  Protection  Program 

Sec. 

220.01  Definitions. 

220.02  Purpose. 

220.03  Scope. 


220.04    Responsibilities  of  the  Secretary  of 
I^bor. 

Subpart  B — Designated  Employees' 
EHgibUtty  and  Righto 

220.10  Eligibility  requirements. 

220.11  Designated  employees'  rights. 

Subpart  C— Carriers'  Responsibilities 

220.20  Duty  to  hire. 

220.21  Criteria  for  employment. 

220.22  Listing  a  vacancy. 

220.23  Content  of  vacancy  listing. 

220.24  Filing  a  vacancy. 

220.25  List  of  protected  employees. 

220.26  Appeals  to  the  Secretary. 

220.27  Notice  of  rights. 

220.28  Air  carrier  actions  to  be  reported  to 
the  Secretary. 

220.29  Equal  employment  opportunity. 

Subpart  D — Designated  Employees' 
Responsibilities 

Sec. 

220.30  Designated  employees' 
responsibilities. 

SubfMft  E — Department  of  Labor's 
Responsibilities 

220.40  Comprehensive  job  list. 

220.41  List  of  protected  employees. 

Subpart  F — Administration 

220.50  Effective  period  of  the  program. 

220.51  Disclosure  of  information. 
Appendix  I — U.S.  carriers  certificated  as  of 

October  23. 1978  under  Section  401  of  the 
Federal  Aviation  Act  of  1958.  as 
amended. 

Authority:  Section  43(0  of  the' Airline 
Deregulation  Act  of  1978.  Pub.  L  No.  95-504. 
92  Stat.  1750-1753  (49  U.S.C.  1552) 
(Secretary's  Order  No.  1-79.  44  FR  13093: 
Secretary's  Order  No.  3-84.  49  FR  29578). 

Subpart  A— Purpose  and  Scope  of  tt>e 
Airline  Employee  Protection  Program 

§  220.01    Definitions. 

As  used  in  this  Part,  unless  the 
content  otherwise  indicates: 

(a)  "Act"  means  the  Airline 
Deregulation  Act  of  1978,  Public  Law  95- 
504,  92  Stat.  1705. 

(b)  "Air  Carrier"  means  an  air  carrier 
certificated  under  Section  401  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
1371). 

(c)  "Center"  means  the  entity  or 
location  which  from  time  to  time  may  be 
designated  by  the  Secretary  to  receive, 
maintain  and  distribute  the  job  listing 
information  required  by  this  Part. 

(d)  "Corporate  officer"  means  an 
individual  who  holds  any  officer's 
position  established  pursuant  to  the 
Articles  of  Incorporation  or  bylaws  of 
any  air  carrier,  or  who  is  otherwise 
identified  as  an  officer  by  any  air 
carrier,  in  filings  with  the  Federal 
Aviation  Administration,  Civil 
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Aeronautics  Board  or  Securities  and 
Exchange  Commission  or  in  any  reports 
to  stockholders  or  any  public 
comnHinications  of  an  air  carrier. . 

(e)  "Covered  air  carrier"  means  an  air 
carrier  which  was  certificated  prior  to 
October  24. 1978  (A  listing  of  such 
carriers  appears  as  an  appendix  to  these 
regulations). 

(f)  "Designated  employee"  means  a 
protected  employee  who  meets  the 
eligibility  requirements  set  forth  in 
Section  220.10. 

(g)  "Effective  period"  means  the 
period  commencing  on  the  effective  date 
of  these  regulations  and  ending  on  the 
later  of:  (1)  October  23. 1988.  or  (2)  the 
last  day  of  the  Hnal  month  in  which  the 
Secretary  is  required  to  make  a  payment 
under  Section  43  of  the  Act;  except  that 
nothing  in  these  regulations  shall 
preclude  the  exercise  of  statutory  rights 
and  duties  between  October  24. 1978, 
and  the  effective  date  of  these 
regulations. 

(h)  "Eligibility  period"  means  the  ten- 
year  period  beginning  on  October  24, 
1978. 

(i)  "Employment  relationship"  means 
an  attachment  to  a  covered  air  carrier 
which  includes,  but  is  not  limited  to. 
compensated  service,  furlough,  leave,  or 
strike. 

Ij)  "Equal  employment  opportunity 
requirement"  means  a  specific  equal 
employment  requirement,  pursuant  to  a 
federal  court  or  administrative  order, 
consent  decree,  or  conciliation 
agreement,  requiring  that  named 
individuals  or  specific  members  of  a 
class  are  entitled  to  relief  by  virtue  of 
the  carrier's  unlawful  employment 
discrimination. 

(k)  "Occupational  specialty"  means 
the  class,  craft,  or  field  of  endeavor  in 
which  an  individual  was  employed  at 
the  time  of  separation  from  a  covered 
air  carrier  or  in  which  the  employee  was 
employed  during  the  12  months 
immediately  preceding  the  date  of 
separation. 

(1)  "Protected  employee"  means  a 
person  other  than  a  member  of  the 
Board  of  Directors  or  corporate  officer 
of  a  covered  air  carrier 

(1)  Who  had  an  employment 
relationship  with  a  covered  air  carrier 
on  October  24, 1978,  and 

|2)  Who  on  October  24. 1978,  had  four 
years  of  employment  or  four  years 
accrued  seniority  with  a  single  covered 
air  carrier.  The  term  employee  shall" 
include  any  full  or  part-time  employee 
other  than  an  employee  in  seasonal  or 
temporary  employment  as  defined 
herein.  As  used  herein  four  years  of 
employment  shall  mean  not  less  than  48 
months  (whether  or  not  consecutive)  in 
which. the  employee  actually  completed 


the  minimum  number  of  hours  of  regular 
employment  required  for  such 
employee's  craft,  class  or  position  under 
the  then  applicable  requirements  of  the 
employing  carrier. 

(m)  "Seasonal  employment"  means 
employment  during  limited  periods  of 
the  year  due  to  peak  market  conditions 
or  other  factors  which  are  periodic  in 
nature,  and  in  positions  which  do  not 
confer  seniority  or  recall  rights. 

(n)  "Secretary"  means  the  Secretary 
of  Labor  of  the  United  States. 

(o)  "Temporary  employment"  means 
employment  of  limited  duration  which 
does  not  confer  seniority  or  recall  rights. 

(p)  "Terminated,"  means,  unless 
expressly  provided  to  the  contrary, 
termination  of  employment,  other  than 
for  cause. 

(q)  "Terminated  for  cause"  means  the 
separation  of  an  individual  from 
employment  initiated  by  an  air  carrier 
for  violation  of  such  carrier's  rules, 
policies,  procedures,  or  practices 
pertaining  to  employee  standards  of 
condugt,  job  performance,  or 
dependability. 

(r)  "Vacancy"  means  an  employment 
opportunity  other  than  seasonal  or 
temporary  employment,  which  an  air 
carrier  seeks  to  fill  from  outside  its 
existing  or  furloughed  work  force. 

§  220.02    Puipose. 

Section  43(d)  of  the  Act  provides  a 
first-right-of-hire  for  designated 
employees  of  covered  air  carriers.  The 
regulations  in  this  Part  are  issued  to 
effectuate  section  43(d)  (1)  and  (2)  of  the 
Act  (hereinafter  referred  to  as  the  Rehire 
Program).  , 

§220.03    Scope. 

(a)  The  Rehire  Program  is  applicable 
only  to  designated  employees,  as  more 
fully  set  forth  herein,  and  only  those 
employees  who  are  expressly  granted  a 
hiring  preference  under  the  Act  and 
these  regulations  have  any  rights  under 
the  Rehire  Program.  The  Secretary  of 
Labor  will  also  publish  a  comprehensive 
list  of  jobs  available  with  air  carriers. 


§  220.04 
Of  Labor. 


Responsibilities  of  the  Secretary 


The  Secretary  of  Labor  is  responsible 
for  administering  the  Rehire  Program, 
and  the  Deputy  Under  Secretary  for 
Labor-Management  Relations  and 
Cooperative  Programs.  Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs  (BLMRCP)  has  been  delegated 
responsibility  for  the  following: 

(a)  The  development  and 
promulgation  of  policies,  regulations  and 
procedures  covering  the  first-right-of- 
hire  provisions  of  Section  43(d)(1)  of  the 
Act:, 


(b)  The  development  and 
promulgation  of  policies,  regulations, 
and  procedures  covering  the 
comprehensive  job  list  required  under 
Section  43(d)(2)  of  the  Act;  and 

(c)  The  establishment  and 
implementation  of  reporting 
requirements  for  air  carriers  to  obtain 
pertinent  information  necessary  for 
fulfilling  the  Secretary's  responsibilities 
under  Section  43(d)(2)  of  the  Act. 

Subpart  B — Designated  Employees' 
Eligibility  and  Rights 

§220.10    Eligibility  requirements. 

(a)  To  qualify  as  a  designated 
employee  eligible  for  rights  under  this 
Part  220,  an  applicant  must  be  a 
protected  employee  who  is  involuntarily 
placed  on  furlough  or  is  terminated  by  a 
covered  air  carrier  during  the  eligibility 
period. 

(b)  A  protected  employee  shall  not  be 
deemed  to  be  furloughed  or  terminated  - 
if  such  employee: 

(1)  Retired  voluntarily, 

(2)  Was  required  to  retire  by  virtue  of 
reaching  the  mandatory  retirement  age, ' 
if  any.  established  by  a  covered  air    ■■•   ' 
carrier  or  as  prescribed  by  any 
government  agency  with  regulatory 
authority  over  a  covered  air  carrier 

(3)  Retired  due  to  a  disability; 

(4)  Is  on  strike  or  is  withholding 
services  in  support  of  other  employees 
who  have  struck  the  covered  air  carrier; 

(5)  Is  terminated  for  cause  as  defmed 
in  §  220.01; 

(6)  Resigned  or  voluntarily  quit  for 
any  reason. 

(c)  A  designated  employee  who  is   ' 
recalled  by  his  former  carrier  is  no 
longer  eligible  under  this  section  to 
exercise  the  first-right-of-hire.  Such  a 
person  may  become  a  designated 
employee  in  the  future  due  to  a 
subsequent  terminatiOii  or  furlough    , 
which  occurs  on  or  prior  to  the  "     * 
expiration  of  the  eligibility  period. 

§  220.1 1    Designated  employees'  rights. 

(a)  A  designated  employee  shall  have 
a  first-right-of-hire  in  such  employee's 
occupational  specialty,  regardless  of 
age.  with  any  covered  air  carrier  hiring 
additional  employees;  Provided, 
however.  That  each  designated 
employee  must  satisfy  aU  qualifications 
or  other  requirements  established  by  the. 
hiring  carrier  (subject  to  the  limitations  . 
contained  in  Section  220.21]  and  must 
make  a  timely  application  in  accordance 
with  normal  carrier  procedures  for  any 
particular  job  vacancy. 

(b)  A  designated  employee  hired  by 
any  covered  air  carrier  pursuant  to -the 
provisions  of  the  Act  shall  not  be 
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required,  as  a  condition  of  employment, 
or  in  any  other  manner,  to  relinquish, 
waive,  or  forfeit  any  seniority  or  recall 
rights  which  such  person  may  possess 
with  any  other  air  carrier.  Provided, 
however.  That  the  provisions  of  this  part 
shall  not  be  deemed  to  create  or  prolong 
any  such  seniority  or  recall  rights. 

Subpart  C— Carriers'  Responsibilities 

§220.20    DutytoMre. 

(a)  Subject  to  §  220.24,  a  covered  air 
carrier  shall  have  the  duty  to  hire  a 
designated  employee,  regardless  of  age. 
who  otherwise  meets  the  qualiHcation 
requirements  established  by  such  carrier 
before  it  hires  any  other  applicant  when 
such  carrier  is  seeking  to  fill  a  vacancy 
in  the  designated  employee's 
occupational  specialty  from  outside  its 
work  force.  As  used  herein  "work  force" 
shall  include  all  present  employees  and 
any  furloughed  or  terminated  employees 
who,  at  the  time  of  furlough  or 
termination,  possessed  recall  or 
seniority  rights. 

(b)  Subject  to  the  provisions  of 

S  220.24.  a  covered  air  carrier  shall  not 
fill  a  vacancy,  which  would  otherwise 
be  available  to  a  designated  employee, 
by  promoting  or  reassigning  a  seasonal 
or  temporary  employee,  unless  such 
seasonal  or  temporary  employee  is  a 
designated  employee. 

(c)  When  considering  applications 
from  more  than  one  designated 
employee  for  a  particulaj  vacancy,  a 
covered  air  carrier  shall  be  entitled  to 
offer  employment  to  any  such 
designated  employee  in  its  absolute 
discretion. 

§220.21    Cfttarla  f  or  EmploynMnt 

(a)  A  covered  air  carrier  shall  be 
entitled  to  apply  any  prerequisites  or 
qualifications  determined  by  it  for  any 
vacancy,  except  that,  solely  with  respect 
to  the  duty  to  hire  created  by  the  Act,  a 
covered  air  carrier  shall  not  be  entitled 
to  limit  employment  opportunities  for 
designated  employees  on  the  basis  of: 

(1)  Initial  hiring  age  (provided  that 
such  prohibition  shall  not  be  applicable 
to  retirement  ages  applicable  to  all  of 
any  class  or  craft  of  such  air  carrier's 
employees);  or 

(2)  The  existence  of  any  seniority, 
recall  rights  or  previous  experience  with 
any  other  air  carrier  Provided,  however, 
That  covered  air  carriers  shall  be 
entitled  to  require  prospective 
employees  to  disclose  the  existence  of 
any  such  seniority  or  recall  rights  in 
making  application  for  employment  and 
to  take  the  existence  or  nonexistence  of 
such  rights  into  account  in  selecting 
from  among  those  qualified  designated 


employees  who  have  applied  for  a 
particular  job  vacancy. 

(b)  In  filling  job  vacancies  during  the 
effective  period,  covered  air  carriers 
shall  be  entitled  to  require  applicants  to 
furnish  evidence  that  they  are 
designated  employees. 

§  220.22    Listing  ■  vacancy. 

(a)  During  the  effective  period  all  air 
carriers  shall  be  required  to  list  each 
vacancy  with  the  Center  at  the  earliest 
practicable  time,  and  to  include  with 
such  listing  a  statement  as  to  whether 
the  carrier  is  subject  to  an  equal 
employment  opportunity  requirement,  as 
defined  in  these  regulations,  in  filling  the 
vacancy.  In  addition,  any  air  carrier 
shall  be  entitled  to  list  anticipated 
vacancies  with  the  Center  at  any  time. 

S  220.23    Content  of  vacancy  listing. 

Air  carriers  shall  provide  the  Center 
with  a  description  for  each  job  listing, 
which  shall  include,  but  need  not  be 
limited  to,  the  following — 

(a)  )ob  title; 

(b)  Type  of  position  (full  or  part-time); 

(c)  Salary; 

(d)  Basic  qualifications  and/or 
training  requirements; 

(e)  Brief  description  of  duties; 

(f)  Location  of  vacancy  (if  known); 

(g)  Special  requirements  such  as  type 
rating,  licensing,  skill  requirements,  etc.; 

(h)  Whether  the  vacancy  is  subject  to 
the  duty  to  hire; 

(i)  Information  on  how  to  apply,  such 
as  contact  peson,  mailing  address,  and 
any  special  application  procedures;  and 

(j)  Whether  the  carrier  is  subject  to  an 
equal  employment  opportunity 
requirement,  as  defined  in  these 
regulations,  in  filling  the  vacancy. 

I  Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Nunfter  1214- 
0002.) 

§220.24    HUing  a  vacancy. 

(a)  A  covered  air  carrier  may  fill  a 
vacancy  with  a  designated  employee  at 
any  time  after  a  vacancy  has  been  listed 
with  the  Center. 

(b)  A  covered  air  carrier  may  fill  a 
vacancy  with  someone  who  is  not  a 
designated  employee  after  the  vacancy 
has  been  listed  with  the  Center  for  at 
least  30  days;  if 

(1)  No  designated  employee  with  the 
requisite  occupational  specialty  has 
applied  for  the  vacancy  in  accordance 
with  §  220.30  within  that  time; 

(2)  No  designated  employee  who  did 
apply  within  that  time  period  meets  the 
carriers'  criteria  for  employment  as  set 
forth  in  S  220.21;  or 

(3)  The  vacancy  is  subject  to  an  equal 
employment  opportunity  requirement 
and  the  carrier  cannot  satisfy  such  equal 


employment  opportunity  requirement  by 
hiring  a  designated  employee. 

(c)  A  covered  air  carrier  may  fill  a 
vacancy  on  a  temporary  basis  with 
someone  who  is  not  a  designated 
employee  while  the  carrier  is 
considering  applications  for  the  vacancy 
which  were  received  from  designated 
employees  during  the  listing  period. 

(d)  The  date  of  the  listing  shall  be  the 
date  on  which  the  listing  is  received  by 
the  Center. 

{  220.25    List  of  protected  employees. 

(a)  Within  60  calendar  days  of  the 
effective  date  of  these  regulations,  each 
covered  air  carrier  shall  provide  the 
Secretary  with  a  list  of  all  protected 
employees  who  were  employed  by  it  on 
October  24, 1978. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1214- 
0002.) 

(b)  The  list  shall  contain  the  following 
information: 

(1)  Protected  employee's  name: 

(2)  Social  Security  number  (if 
available);  and 

(3)  Current  occupational  specialty  for 
present  employees  or  occupational 
specialty  at  the  time  of  separation  from 
employment  for  former  employees. 

(c)  Not  later  than  90  calendar  days . 
after  the  effective  date  of  these 
regulations,  each  covered  air  carrier 
shall  provide  a  onetime  notice  to  each 
employee  with  an  employment 
relationship  with  the  carrier  on  October 
24, 1978,  stating  whether  or  not  the 
carrier  has  determined  that  employee  to 
be  a  protected  employee  within  the 
meaning  of  these  regulations,  and  if  so 
that  the  carrier  has  reported  his  or  her 
name  to  the  Secretary.  Employees  who 
are  determined  to  be  not  protected  shall 
be  advised  of  their  rights  to  appeal. 

(2)  Employees  who  dispute  the 
carrier's  determination  of  protected 
status  may  submit  evidence  of  their 
status  to  the  covered  air  carrier  within 
60  calendar  days  of  receiving  the  notfce 
required  by  paragraph  (c)(1). 

(3)  The  covered  air  carrier  shall 
consider  the  evidence  submitted  by  the 
employee  and  shall  inform  the  employee 
of  its  final  determination  within  15 
calendar  days  of  the  submission  of 
evidence.  In  the  event  the  carrier 
determines  that  the  employee  qualifies 
as  a  protected  employee,  it  shall 
forward  the  information  required  by 
paragraph  (b)  of  this  section  to  the 
Secretary. 

§220.20    Appeals  to  the  Secretary. 

(a)  If  the  employee  disagrees  with  the 
carrier's  final  determination  under 
S  220.25  that  he  or  she  is  not  a  protected 
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employee  within  the  meaning  of  this _^ 
part,  the  employee  (or  his  or  her 
designated  representative  with  express 
authorization)  may  appeal  such 
determination  to  the  Secretary  within  60 
calendar  days  of  the  carrier's  final 
decision  under  {  220.2S(c)(3)  or  the  date 
when  such  decision  was  required. 

(b)  An  appeal  must  be  written,  dated, 
and  signed  by  the  employee,  it  must  set 
forth: 

(1)  The  full  name,  address,  and 
telephone  number  of  the  employee: 

(2)  The  full  name  and  address  of  the 
carrier  making  the  determination;  the 
full  name  of  the  individual(s)  who  made 
the  determination  for  the  carrier  and  the 
dale  of  that  determination: 

(3)  A  summary  of  the  pertinent  events 
and  circumstances  concerning  the 
employee's  status  and  the  basis  of  the 
disagreement,  including  the  original  date 
of  hire,  date  of  all  periods  of  furlough, 
leave  or  termination,  and  copies  of 
relevant  documents;  and 

(4)  Such  other  information  as  may  be 
required  by  the  Secretary. 

|c)  Any^appeal  hereunder  may  be  filed 
with  the  Airline  Employee  Protection 
Program.  Bureau  of  Labor-Management 
Relations  and  Cooperative  Programs. 
Room  N-5416.  200  Constitution  Avenue, 
NW..  Washington.  DC  20210. 

(d)(1)  Upon  receipt  of  an  appeal,  the 
Secretary  will  request  information  from 
the  parties  or  conduct  such  other 
investigation  as  may  be  required. 

(2)  Upon  review  of  the  entire  record, 
the  Secretary  shall  determine  either 
that— 

(i)  The  employee  qualifies  for 
protected  status,  and  the  Secretary  shall 
add  the  employee's  name  to  the  list  of 
protected  employees  and  so  notify  the 
parties:  or 

(ii)  The  employee  does  not  qualify  for 
protected  status  and  so  notify  the 
parties. 

§220.27    Notice  Of  Rights. 

(a)  Not  later  than  the  date  of 
separation  from  employment,  a  covered 
air  carrier  which  furloughs  or  terminates 
a  protected  employee  during  the 
eligibility  period,  unless  such  furlough  is 
limited  to  a  spectfic  period  of  less  than 
90  calendar  days,  shall  furnish  such 
protected  employee  with  a  notice  of 
rights  in  the  form  of  a  letter  or  other 
written  documentation  that  such 
employee  is  a  designated  employee  and 
thereby  is  entitled  to  exercise  a  first- 
right-of-hire.  Such  notice  of  rights  shall 
include,  but  not  be  limited  to.  the 
following  information: 

(1)  Name; 

(2)  Social  Security  number  (if 
available): 


(3)  Occupational  specialty; 

(4J  Date  of  furlough  or  termination: 

(5)  An  official  of  the  covered  air 
carrier  who  can  verify  the  individual's 
status  as  a  designated  employee;  and 

(6)  Signature,  name,  and  location  of 
the  certifying  official. 

(b)  As  soon  as  practicable,  but  not 
later  than  60  calendar  days  following 
the  effective  date  of  these  regulations, 
each  covered  air  carrier  shall  make  a 
reasonable  effort  to  provide  the  notice 
or  rights  required  in  paragraph  (a)  of  this 
section  to  any  designated  employee  who 
was  furloughed  or  terminated  by  such 
carrier  on  or  after  October  24. 1978.  and 
prior  to  the  effective  date  of  these 
regulations  and  who  has  not  been 
recalled  to  employment  by  such  covered 
air  carrier. 

(c)  A  covered  air  carrier  shall  provide 
a  verified  tnre  copy  of  the  notice  of 
rights  to  a  designated  employee  who  has 
lost  his  or  her  original  copy. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  1214- 
0002.) 

§  220.28    Air  carrier  actions  to  t>e  reported 
to  ttie  Secretary. 

(a)  A  covered  air  carrier  shall  report 
to  the  Secretary: 

(1)  The  names  and  Social  Security 
numbers  (if  available)  of  all  designated 
employees  hired  by  it.  and 

(2)  "The  filling  of  any  vacancy  with 
other  than  a  designated  employee. 
With  respect  to  any  occurrences 
reported  under  paragraph  (a)(2)  of  this 
section,  the  report  of  the  covered  air 
carrier  shall  contain  the  job  order 
number  assigned  to  that  vacancy  by  the 
Center,  the  date  of  hire,  and  a 
certification  by  a  corporate  officer  that 
the  carrier^omplied  with  the  provisions 
of  this  part  and  that  no  qualified 
designated  employee  with  the  requisite 
occupational  specialty  applied  in  a 
timely  manner. 

(b)  Two  copies  of  the  reports  required 
by  this  section  shall  be  filed  with  the 
Secretary  covering  the  six-month 
periods  ending  June  30  and  December  31 
of  each  calendar  year  in  which  these 
regulations  are  in  effect  and  shall  be 
submitted  within  60  calendar  days  of  the 
end  of  the  reporting  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  ConUxil  Number  1214- 
0002.) 

§220.29    Equal  Employmwit  Opportunity. 

(a)  Where  a  covered  air  carrier  is 
under  an  equal  employment  opportunity 
requirement,  the  covered  air  carrier 
shall,  to  the  extent  possible,  satisfy  this 


equal  employment  obligation  by  hiring 
qualified  designated  employees. 

(b)  Where  a  covered  air  carrier  is 
under  an  equal  employment  opportunity 
requirement  and  cannot  satisfy  such 
requirement  by  hiring  from  the  pool  of 
qualified  designated  employees,  the 
carrier  may  meet  its  equal  employment 
requirement  by  hiring  non-designated 
employees.  Provided  however.  That  this 
provision  shall  not  change  or  reduce  the 
responsibilities  of  carriers  in  regard  to 
the  hiring  procedures  required  by 
I  §  220.21.  220.22.  220.23,  and  220.24. 


Subpart  D — Designated  Employees' 
Responsibilities  s  ~ 

§  220.30    Designated  employees' 
responsibiHtie*. 

It  is  the  responsibility  of  each 
designated  employee  to: 

(a)  Make  application  to  any  covered 
air  carrier  for  whom  the  designated 
employee  desires  to  work  in  the  time 
and  manner  required  by  such  carrier. 

(b)  To  insure  that  an  application 
previously  submitted  to  a  covered  air 
carrier  which  currently  lists  a  vacancy  is 
in  an  active  'status  so  as  to  be 
considered  for  such  vacancy: 

(c)  To  provide  a  copy,  if  requested,  of 
the  notice  of  rights  to  a  potential 
employing  air  carrier;  and 

(d)  "To  retain  the  original  notice  of 
rights  for  future  use. 

Subpart  E— Department  of  Lal>or'8 
Responsibilities         i^ 

§  220.40    Comprehensive  )ob  Dst 

(a)  The  Secretary  shall  establish  a 
Center  to  maintain  a  comprehensive 
listing  of  all  vacancies  listed  by  air 
carriers  in  accordance  with  §§  220.22 
and  220.23. 

(b)  The  Center  will  be  accessible  by 
telephone  throughout  the  United  States 
to  facilitate  the  listing  or  modifying  of 
vacancy  information  by  air  carriers. 

(c)  The  Center  shall  provide  an  air 
carrier  with  an  identifying  number  for 
each  vacancy  listed  on  the 
comprehensive  listing. 

(d)  The  comprehensive  listing  shall  be 
compiled,  published  and  distributed  to 
each  local  office  of  the  State 
Employment  Securify  Agencies  on  a 
periodic  basis  as  determined  necessary 
by  the  Secretary,  and  it  shall  be 
distributed  to  such  other  individuals  or 
organizations  as  may  desire  to  receive 
copies  thereof  in  accordance  with 
criteria  established  by  the  Secretary 
from  time  to  time. 


I 
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§  220.41    List  of  protected  employees. 
The  Secretary  shall  establish  and 
publish  a  list  of  protected  employees  as 
reported  by  covered  air  carriers  under 
S  220.25.  A  copy  of  this  list  shall  be  sent 
to  all  covered  air  carriers  as  soon  as 
available. 

Subpart  F— Administration 

§  220.50    Effective  period  of  tite  program. 

(a)  Beginning  date.  (1)  The 
requirements  set  forth  in  this  part  shall 
be  effective  thirty  (30)  days  after 
publication  in  the  Federal  Register. 

(b)  Ending  date.  This  program  and 
these  regulations  terminate  on  the  last 
day  of  the  effective  period. 

(c)  Nothing  in  this  Part  shall  affect  the 
rights  and  duties  of  protected  employees 
and  covered  air  carriers  under  the  Act 
prior  to  the  effectie  date  of  this  part. 

§  220.51    Disclosure  of  information. 

The  Department  of  Labor  shall  make 
available  to  covered  air  carriers  and  to 
designated  employees  or  their 
authorized  representatives,  all  reports, 
certifications,  or  lists  collected  under 
this  Part,  to  the  extent  permitted  by  the 
Privacy  Act  (5  U.S.C.  552a)  and  the 
Department's  regulations  issued 
pursuant  to  that  Act  (29  CFR  Part  70a). 


Appendix  1 — U.S.  Carriers  Certificated  as  of 
October  23. 1978,  Under  Section  401  of  the 
Federal  Aviation  Act  of  1958,  as  Amended 

(Annotations  Reflect  Operating  Status  as  of 
December  2, 1985.) 

1.  Airlift  international.  Inc. 

2.  Air  Micronesia,  Inc. 

3.  Air  Midwest 

4.  Air  New  England,  Inc.* 

5.  Air  Wisconsin,  Inc. 

6.  Alaska  Airlines,  Inc. 

7.  Allegheny  Airlines,  Inc.  (.?) 

8.  Aloha  Airlines,  Inc. 

9.  American  Airlines,  Inc. 

10.  Aspen  Airways,  Inc. 

11.  Braniff  Airways,  Inc.  [1) 

12.  Capitol  International  Airways,  Inc.* 

13.  Chicago  Helicopter  Airways,  Inc.* 

14.  Colonial  Airlines,  Inc.*  * 

15.  Continental  Air  Lines.  Inc. 

16.  Delta  Air  Lines,  inc. 

17.  Eastern  Airlines,  Inc. 

18.  Evergreen  International  Airlines,  inc. 

19.  The  Flying  Tiger  Line,  Inc. 

20.  Frontier  Airlines,  Inc. 

21.  Hawaiian  Airlines,  Inc. 

22.  Hughes  Air  Corp.*  (4) 

23.  Kodiak  Western  Alaska  Airlines,  Inc.* 

24.  Mackey  International  Airlines,  Inc.* 

25.  McCulloch  International  Airlines,  Inc. 

26.  Midway  Airlines,  Inc. 

27.  Midway  (Southwest)  Airways,  Co.* 

28.  Modem  Airways,  Inc.  (7) 

29.  Munz  Northern  Airlines,  Inc.* 

30.  National  Airlines,  Inc.*  (5) 

31.  New  York  Airways,  Inc.* 

32.  North  Central  Airlines,  Inc.*  (4)' 

33.  Nortijwest  Airlines.  Inc. 


34.  Overseas  National  Airways,  Inc.*  (0) 

35.  Ozark  Air  Lines,  Inc. 

36.  Pan  American  World  Airways.  Inc. 

37.  Piedmont  Aviation.  Inc. 

38.  Reeve  Aleutian  Airways.  Inc. 

39.  Rich  International  Airlines,  Inc.  (/) 

40.  Seaboard  World  Airways,  Inc.*  (7) 

41.  Southern  Air  Transport,  Inc. 

42.  Southern  Airways.  Inc.*  [4] 

43.  Texas  International  Airlines.  Inc.  [8] 

44.  Trans  International  Airlines,  Inc.  [Sl\ 

45.  Trans  World  Airlines,  Inc. 

46.  United  Airlines,  Inc.  -  - 

47.  Western  Air  Lines,  Inc.        ■-    ■  -      — j  --. 

48.  Wien  Air  Alaska.  Inc.  ■        ■ 

49.  World  Airways,  Inc. 

50.  Wright  Air  Lines,  Inc. 

51.  Zantop  International  Airlines.  Inc. 

*  No  longer  holds  certificate. 

(7)  Holds  certificate,  but  not  operating. 

(2)  Renamed  U.S.  Air.  Inc. 

(J)  Renamed  Capitol  Air.  Inc. 

(4)  Merged  into  Republic  Airlines,  Inc. 

(5)  Merged  into  Pan  American  Worid 
Airways,  Inc. 

[6]  Ceased  operation  in  September  1978. 
United  Air  Carriers.  Inc..  dba  National 
Airlines  and  dba  Overseas  National  Airways, 
may  be  a  successor. 

(7)  Merged  into  Flying  Tiger  Line.  Inc. 

(8)  Merged  into  Continental  Airlines. 

[9]  Renamed  Transamerica  Airlines,  Inc. 
Note. — This  appendix  will  appear  in  the 
Code  of  Federal  Regulations. 

(FR  Doc.  85-30644  Filed  12-26-85;  8:45  am| 
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ENVIROMMEMTAL  PROTECTION 
AGENCY 

MCFRParteO 
(AI>-FRL-2M1-9(b)) 

Standards  of  Perionnance  for  New 
Stationary  Sources;  Oftacity 
Provisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


;  Amendments  to  the  opacity 
provisions  affecting  emissions  from  new 
stationary  sources  were  proposed  in  the 
Federal  Register  on  July  31. 1984  (49  FR 
30676).  This  action  promulgates  the 
opacity  amendments.  These 
amendments  implement  Section  114  of 
the  Clean  Air  Act  and  are  based  on  the 
Administrator's  determination  that 
opacity  recordkeeping  and  reporting  are 
necessary  to  demonstrate  compliance 
with  the  respective  opacity  standards. 
These  data  will  also  be  used  during 
reviews  of  the  opacity  standards  so  that 
EPA  can  make  a  sound  judgment  as  to 
whether  the  standards  are  appropriate. 
The  intended  effect  of  these 
amendments  is  to  require  that  owners  or 
operators  of  affected  facilities  that  are 
subject  to  opacity  standards  in  40  CFR 
Part  60  record  and  report  the  opacity  of 
emissions  during  the  initial  performance 
test. 

In  addition  to  this  final  rulemaking 
action,  a  separate  notice  in  this  issue  of 
the  Federal  Register  is  being  proposed 
which  would  allow  the  use  of 
continuous  opacity  monitors  (COM) 
(transmissometers)  as  an  alternative 
method  of  determining  compliance  with 
the  opacity  standards  contained  in  40 
ere  Part  60. 

EFFECTIVE  DATE:  December  27. 1985. 
Under  section  307(b)(1)  of  the  Clean  Air 
Act,  judicial  review  of  the  actions  taken 
by  this  notice  is  available  only  by  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
Section  307(b)(2)  of  the  Clean  Air  Act. 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
opacity  amendments  may  be  obtained 
from  the  U.S.  EPA  Library  (MD-35). 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  number  (919)  541-2777. 
Please  refer  to  "Background  Information 


for  Promulgated  Opacity  Provisions," 
EPA-450/3-B5-013.  The  BID  contains  (1) 
a  summary  of  all  the  public  comments 
made  on  the  proposed  amendments  and 
the  Administrator's  responses  to  the 
comments,  and  (2)  a  summary  of  the 
changes  made  to  the  opacity  provisions 
since  proposal. 

Docket.  A  docket,  number  A-83-43, 
contining  information  considered  by 
EPA  in  development  of  the  promulgated 
opacity  provisions,  is  available  for 
public  inspection  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday,  at 
EPA's  Central  Docket  Section  (LE-131). 
West  Tower  Lobby,  Gallery  1,  401  M 
Street,  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Doug  Bell,  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-5778. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Opacity  Provisions 

The  amendments  to  the  opacity 
provisions  apply  to  owners  or  operators 
of  affected  facilities  that  are  subject  to 
opacity  standards  in  40  CFR  Part  60  and 
require  that  such  owners  or  operators 
conduct  opacity  observations  during  the 
initial  performance  test,  and  record  and 
report  the  results.  For  the  purpose  of 
demonstrating  compliance  with  the 
opacity  standard,  the  minimum  total 
time  for  the  observation  is  3  hours  (30  6- 
minutes  averages).  This  is  consistent 
with  the  item  required  for  mass 
performance  tests  but  also  applies  to 
observations  at  sources  subject  only  to 
an  opacity  standard. 

For  the  purpose  of  demonstrating 
initial  compliance,  opacity  observations 
are  to  be  conducted  concurrently  with 
the  initial  performance  test  required  in 
40  ere  60.8,  unless  one  of  the  following 
conditions  apply.  If  no  performance  test 
under  §  60.8  is  required,  then  the  opacity 
observations  are  to  be  conducted  within 
60  days  after  achieving  the  maximum 
reduction  rate  at  which  the  affected 
facility  will  be  operated  but  no  later 
than  180  days  after  initial  startup  of  the 
facility.  If  visibility  or  other  conditions 
prevent  the  opacity  observations  from 
being  conducted  concurrently  with  the 
initial  performance  test  required  under 
§  60.8,  the  opacity  observation  is  to  be 
rescheduled  as  soon  after  the  initial 
performance  test  as  possible,  but  not 
later  than  30  days  after  the  initial  test.  In 
these  cases,  the  amendments  allow  the 
30-day  prior  notice  to  the  Administrator 
of  the  opacity  observation  test  to  be 


waived.  The  rescheduled  opacity 
observations  will  be  conducted  (to  the 
extent  possible)  under  the  same 
operating  conditions  that  existed  during 
the  initial  performance  test  conducted 
under  §  60.8.  The  visible  emissions 
observer  will  determine  whether 
visibility  or  other  conditions  prevent  the 
opacity  observations  from  being  made 
concurrently  with  the  initial 
performance  test.  This  determination 
will  be  made  in  accordance  with 
procedures  contained  in  Method  9  of 
Appendix  B  (40  Cre  Part  60)  and  the 
observer's  experience  in  reading 
opacity. 

As  allowed  under  §  60.11(e)(1).  the 
Administrator  may  request  the  records 
necessary  to  determine  the  conditions 
under  which  the  visual  observations 
were  made.  The  opacity  amendments 
also  require  the  owner  or  operator  of  an 
affected  facility  collecting  Method  9 
data  to  provide  to  the  Administrator 
evidence  indicating  proof  of  current 
visible  observer  emission  certification. 

The  amendments  allow  a  source 
owner  or  operator  to  request  the 
Administrator  to  use  an  EPA-certified 
visible  emissions  observer,  if  available, 
to  conduct  and  to  record  to  opacity 
observations.  These  requests  will  be 
included  in  the  notification  required 
under  §  60.7(a)(6).  If.  for  some  reason. 
EPA  cannot  furnish  a  certified  observer, 
then  the  source  owner  or  operator  must 
obtain  a  certified  observer  to  conduct 
and  record  the  opacity.  In  either  case,  it 
is  the  responsibility  of  the  source  owner 
or  operator  to  report  the  opacity  results. 
The  inability  of  a  source  owner  or 
operator  to  secure  a  visible  emissions 
observer  will  not  be  considered  a  reason 
for  not  conducting  the  opacity 
observations  concurrent  with  the  initial 
performance  test. 

In  addition,  the  amendments  require 
owners  or  operators  of  affected  facilities 
already  required  to  monitor  opacity 
continuously  by  COM  to  report  the 
opacity  monitoring  data  for  the  duration 
of  the  initial  performance  test  required 
in  §  60.8.  The  COM  must  be  certified 
according  to  Performance  Specification 
1  contained  in  Appendix  B  of  40  Cre 
Part  60  before  the  performance  test  is 
conducted.  i 

II.  Public  Participation 

The  amendments  to  the  opacity 
provisions  were  proposed  in  the  Federal 
Register  on  July  31, 1984  (49  FR  30676). 
Public  comments  were  solicited  at  the 
time  of  proposal.  To  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
amendments,  a  public  hearing  was 
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scheduled  to  be  held  on  August  28, 1984, 
at  Research  Triangle  Park.  North 
Carolina.  However,  a  public  hearing 
was  not  held  because  it  was  not 
requested. 

The  public  comment  period  was  from 
July  31  to  October  1, 1984.  Nineteen 
comment  letters  were  received 
concerning  issues  relative  to  the 
proposed  opacity  amendments.  The 
comments  have  been  carefully 
considered  and,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  opacity  amendments. 

HI.  Signiflcant  Comments  and  Changes 
to  the  Proposed  Standards 

Comments  on  the  proposed  opacity 
provisions  were  received  from  industry. 
State  and  local  air  pollution  control 
agencies,  and  a  law  firm  representing 
members  of  the  Utility  Air  Regulatory 
Group  (UARG).  A  detailed  discussion  of 
these  comments  and  responses  can  be 
found  in  the  promulgation  BID,  which  is 
referred  to  in  the  ADDRESSES  section 
of  this  preamble.  The  summary  of 
comments  and  responses  in  the  BID 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  opacity 
provisions  between  proposal  and 
promulgation.  The  major  comments  and 
responses  are  summarized  in  this 
preamble. 

In  response  to  public  comments 
received  on  the  proposed  rulemaking 
and  as  a  result  of  EPA  reevaluation. 
three  major  changes  were  made  in  the 
proposed  opacity  provisions  prior  to 
promulgation.  The  proposed  requirement 
to  conduct  opacity  observations  and  to 
record  and  report  the  opacity  results 
during  each  performance  test  has  been 
changed  to  require  that  these  tasks  be 
performed  during  the  initial  performance 
test  only. 

The  promulgated  revisions  allow  a 
source  owner  or  operator  to  request  the 
Administrator  to  use  an  EPA-certified 
visible  emissions  observer,  if  available, 
to  conduct  and  record  the  opacity 
observations.  However,  if  for  some 
reason,  EPA  cannot  furnish  a  certified 
observer,  then  the  source  owner  or 
operator  must  obtain  a  certified 
observer  to  conduct  and  record  the 
opacity.  In  either  case,  it  is  the 
responsibility  of  the  source  owner  or 
operator  to  report  the  opacity  results. 

The  promulgated  revisions  also  allow 
the  30-day  prior  notice  to  the 
Administrator  of  the  opacity 
observation  test  for  compliance 
purposes  to  be  waived  if  visibility  or 
other  conditions  prevent  the  opacity 
observations  from  being  taken 
concurrently  with  the  initial 
performance  test  In  these  c^ses,  the 


opacity  observation  test  would  be 
rescheduled  as  soon  after  the 
performance  test  as  possible. 

In  addition  to  the  previously 
discussed  changes  which  are  being 
promulgated,  a  separate  revision  to  the 
opacity  provisions  in  40  CFR  Part  60  is 
being  proposed  in  this  issue  of  the 
Federal  Register  in  response  to  pul)lic 
comments  and  EPA  reevaluation.  The 
proposed  revision  would  allow  a  source 
owner  or  operator  the  option  of 
submitting  to  the  Administrator  the 
results  of  continuous  opacity  monitoring 
by  transmissometer  for  the  purpose  of 
determining  compliance  with  the 
respective  opacity  standard  in  lieu  of 
Method  9  results  for  the  initial 
performance  test.  If  monitoring  results 
are  submitted  for  compliance  purposes, 
the  owner  or  operator  would  not  be 
required  to  conduct  an  opacity 
observation  test  using  Reference 
Method  9. 

Most  of  the  comment  letters  contained 
multiple  comments.  Eight  major 
comments  and  responses  are 
summarized  in  this  preamble. 

Comment:  One  commenter  suggested 
that  EPA  consider  adding  a  provision  to 
allow  for  the  waiver  of  opacity  tests 
after  the  initial  performance  test. 
Another  commenter  felt  that  the 
statement  in  proposed  §  60.11(e)(1) 
which  indicates  additional  Method  9 
observations  shall  be  taken  "at  such 
times  as  may  be  required  by  the 
Administrator"  should  be  clarified  to 
state  that  Method  9  observations  are  not 
required  during  periodic  particulate 
emission  tests  conducted  after  the  initial 
performance  test.  The  commenter  went 
on  to  say  many  States  which  have 
received  delegation  authority  from  EPA 
to  carry  out  the  new  source  performance 
standards  (NSPS)  program  do  require 
sources  to  perform  periodic  particulate 
emission  tests  for  compliance  purposes, 
in  addition  to  requiring  excess  emission 
reports  based  on  continuous  opacity 
monitoring. 

Response:  In  consideration  of  these 
comments  and  in  an  effort  to  reduce  the 
recordkeeping  and  reporting  costs 
associated  with  periodic  opacity 
observations,  the  final  rule  has  been 
revised  to  require  that  the  owner  or 
operator  of  an  affected  facility,  to  which 
an  opacity  standard  applies,  conduct 
record,  and  report  opacity  observations 
during  the  initial  performance  test  only. 
(Generally,  NSPS  require  only  an  initial 
compliance  test  for  each  affected 
facility.  Therefore,  the  opacity 
recordkeeping  and  reporting 
requirements  have  been  limited  to  the 
initial  compliance  test.)  However,  this 
limitation  does  not  affect  either  the 
EPA's  or  the  States'  authority  to  require 


a  source  owner  or  operator  to  conduct 
periodic  emission  and  opacity 
observation  tests  after  the  initial 
performance  test. 

Comment  A  trade  association 
questioned  whether  the  30-day  prior 
notification  to  EPA  of  the  opacity 
observation  was  practical  because  there 
is  no  assurance  that  the  plant  would 
actually  be  operating  on  a  speciHc  day. 
or  that  visibility  conditions  would 
permit  opacity  observations  on  that 
date.  The  commenter  felt  that  the 
uncertainty  of  operating  and  visibility 
conditions  at  a  future  date  did  not 
justify  the  cost  of  this  procedure  and. 
therefore,  recommended  that  the  30-day 
prior  notice  to  EPA  of  the  opacity 
observation  not  be  implemented.  A 
second  commenter  felt  that  requiring 
advance  notification  of  opacity 
observations  in  all  instances  was 
unnecessary,  but  offered  no  support  for 
this  conclusion. 

Another  commenter  was  concerned 
about  the  provision  which  states  ".  .  .  if 
visibility  conditions  prevent  opacity 
observations  [concurrently  with  the 
performance  test),  then  observations 
shall  be  conducted  within  60  days  after 
achieving  the  maximum  production 
rate  .  .  .  but  no  later  than  180  days 
after  initial  startup  .  .  ."  Tlie 
commenter  stated  that  startup  problems 
could  delay  a  facility  from  achieving  the 
maximum  production  rate  or  otherwise 
force  a  facility  to  conduct  the  intitial 
performance  test  near  the  end  of  the 
180-day  period.  For  example,  if  weather 
conditions  did  not  permit  the  opacity 
observation  to  be  taken  simultaneously 
with  the  performance  test  and  there  was 
not  enough  time  to  reschedule  the 
opacity  observation  within  the  ISO-day 
time  period,  a  source  could  fail  to  meet 
the  provision  through  no  fault  of  its  own. 
Further,  such  a  situation  might  not 
permit  a  source  to  give  the  30-day  notice 
required.  Thns.  the  commenter 
recommended  that  the  provision  be 
revised  to  allow  the  opacity 
observations  to  be  rescheduled  within 
60  days  of  die  completion  of  the 
performance  test  if  visibihty  conditions 
prevent  opacity  observaticms 
concurrently  with  the  performance  test. 

Response:  The  purpose  of  the  30-day 
prior  notification  to  EPA  of  the  opacity 
observation  test  is  to  allow  time  for  the 
appropriate  EPA.  State,  or  local 
enforcement  agency  to  have  an  observer 
present  during  testing.  Once  a  source 
reaches  its  maximum  production  level 
and  the  level  at  which  the  opacity 
observation  would  be  performed,  it  can 
be  assumed  that  it  will  continue  to 
operate  at  that  level  on  a  daily  ttasis 
unless  something  unforseen  occurs,  such 
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as  a  breakdown  in  the  process  or 
emission  control  equipment  or  adverse 
weather  conditions.  However,  the 
prediction  of  these  types  of  occurrences 
is  beyond  the  control  of  both  the  source 
owner  or  operator  and  the  EPA.  The 
Agency  cannot  justify  eliminating  the 
30-day  prior  notification  requirement 
based  on  the  likelihood  that  something 
unforeseen  might  prevent  the  opacity 
observation  from  taking  place  on  the 
scheduled  date.  The  Administrator 
believes  the  30-day  prior  notification 
requirement  is  practical  and  necessary. 
However,  if  visibility  or  other  conditions 
prevent  the  opacity  observation  from 
being  taken  on  a  scheduled  date  or 
prevent  the  opacity  observation  from 
being  taken  simultaneously  with  the 
initial  performance  test  required  under 
40  CFR  60.8.  then  the  opacity 
observation  should  be  rescheduled  as 
soon  after  the  mass  emission 
performance  test  as  possible,  depending 
on  the  particular  circumstances.  In  these 
cases,  the  30-day  prior  notice  to  EPA 
would  be  waived  and  the  source  owner 
or  operator  would  advise  EPA  of  the 
rescheduled  date  for  the  opacity 
observation.  Also,  if  the  affected  facility 
is  already  using  a  COM.  an  amendment 
to  Section  60.11(b)  is  being  proposed  to 
allow  the  submittal  of  those  monitoring 
results  for  compliance  purposes  along 
with  the  mass  emission  test  results  in 
lieu  of  conducting  an  opacity 
observation. 

In  addition,  it  does  not  appear  that  the 
cost  of  this  procedure  would  be  a 
significant  factor  because  (1)  the  30-day 
notification  would  be  required  only  for 
the  initial  opacity  observation  test,  and 
(2)^  if  an  EPA.  State  or  local  official  is 
present  during  the  opacity  observation, 
the  owner  or  operator  may  elect  to 
request  that  official  to  record  the 
opacity  readings  in  lieu  of  contracting 
for  that  function,  thus  eliminating  the 
cost  of  an  observer.  The  Administrator 
believes  that  the  30-day  prior 
notification  to  EPA  of  the  opacity 
observation  is  necessary  for  effective 
enforcement  and.  therefore,  this 
requirement  has  not  been  changed  in  the 
promulgated  revision. 

Comment:  Several  commenters 
requested  that  consideration  be  given  to 
reducing  the  proposed  minimum  opacity 
observation  period  of  30  6-minute 
averages  (3  hours)  for  each  performance 
test  for  the  following  reasons: 

1.  A  3-hour  period  probably  would  not 
produce  better  data  and  may  decrease 
the  quality  of  the  data  by  increasing  the 
burden  on  the  opacity  observer,  i.e^. 
visual  fatigue*  and  a  corresponding 
reduction  in  the  validity  of  the  Me.thod  9 
results. 


2.  This  quantity  of  testing  Is  not 
necessary  to  determine  compliance  with 
opacity  limitations. 

3.  It  would  require  several  extra 
persons  on  every  test  in  order  to  take 
readings  every  15  seconds  over  a  3-hour 
period. 

4.  A  3-hour  period  is  excessive  and 
redundant.  If  a  unit  is  operating 
smoothly  and  at  a  steady  production 
rate,  the  opacity  should  not  be 
fluctuating  over  the  course  of  3  hours. 

5.  The  requirement  to  conduct  720 
opacity  readings  (30  6-minute  averages) 
without  concurrent  performance  testing 
appears  unreasonable. 

The  commenters  offered  the  following 
alternatives  for  minimum  opacity 
observation  periods: 

1.  Seventy-five  opacity  readings  (three 
Method  9  runs). 

2.  One  hour  of  observations  taken 
concurrently  with  one  of  the  three 
particulate  nms. 

3.  A  minimum  of  two  representative  6- 
minute  average  opacity  readings  taken 
concurrently  with  each  one  of  the 
required  three  particulate  sampling  runs. 

4.  Four  B-minute  average  opacity 
observations  during  a  performance  test. 

5.  One  hour  of  observations  during  the 
same  time  period  as  required  for 
performance  tests  in  Section  60.8  or  as 
approved  by  the  Administrator. 

6.  Thirty  6-minute  readings  only  for 
the  initial  performance  test,  not  for 
subsequent  performance  tests. 

Response:  The  EPA  has  considered 
the  reasons  given  for  reducing  the 
minimum  opacity  observation  period  of 
30  6-minute  averages  (3  hours)  for  a 
performance  test  and  the  alternatives 
offered  by  the  commenters  and  has 
decided  that  a  minimum  of  30  6-minute 
averages  for  the  opacity  observation  test 
is  necessary  in  order  to  provide  the 
Agency  with  enough  data  upon  which  to 
determine  compliance  with  the  opacity 
standard. 

During  the  standard-setting  process, 
opacity  data  from  many  different 
emission  sources  are  obtained.  An 
analysis  of  the  opacity  data  from  many 
different  emission  sources  are  obtained. 
An  analysis  of  the  opacity  data  will 
result  in  identifying  the  highest  opacity 
levels  reached  by  one  or  more  emission 
sources.  The  opacity  standard  is  based 
on  considertion  of  the  highest  opacity 
levels  normally  expected  from 
complying  sources  within  the  source 
category. 

The  Administrator  does  tiot  agree  that 
a  3-hour  period  wotild  result  in  visual 
fatigue  for  the  observer,  a  corresponding 
reduction  in  the  validity  of  the  Method  9 
results,  or  would  require  extra  persons 
for  every  test.  Most  sources  subject  to 


an  opacity  standard  are  also  subject  to  a 
mass  emission  limit.  In  these  cases,  the 
initial  performance  tests  to  determine 
compliance  with  both  standards  should, 
if  possible,  be  conducted 
simultaneously.  The  performance  tests 
would  consist  of  three  separate  runs 
using  the  applicable  test  method. 
Generally,  each  run  would  last  at  least 
one  hour  but  these  three  test  runs  would 
seldom  be  made  without  a  break  in 
between.  It  would  be  necessary  to  allow 
time  after  each  run  to  prepare  for  the 
next  one,  which  would  also  provide  a 
rest  period  for  the  opacity  observer. 
Even  if  the  opacity  observation  test 
were  not  conducted  concurrently  with  a 
mass  emission  performance  test  (for 
example,  some  affected  facilities  are 
subject  only  to  an  opacity  standard),  the 
opacity  observer  should  take  periodic 
breaks  during  the  3-hour  period  to  avoid 
any  visual  fatigue  as  described  in  the 
method.  This  procedure  would  ensure 
the  validity  of  the  Method  9  results  and   , 
would  alleviate  any  need  for  extra 
persons  in  conducting  the  opacity 
observation  test. 

Another  reason  given  by  the 
commenters  for  reducing  the  3-hour 
period  was  that  the  opacity  should  not 
fluctuate  over  the  course  of  3  hours.   • 
However,  it  has  been  the  Agency's 
experience  that  opacity  does  sometimes 
vary  during  the  3-hour  period.  For 
example,  in  the  NSPS  for  lime 
manufacturing  plants  promulgated  on 
April  6. 1984  (49  FR  18076),  the  opacity 
standard  for  kilns  was  revised  from  10 
to  15  percent  based  upon  available  data. 
A  total  of  over  1,200  Method  9  6-minute 
averages  were  gathered  simultaneously 
with  Reference  Method  5  mass  emission 
tests  (each  test  lasted  3  hours);  889  were 
zero,  but  4  of  the  6-minute  average 
opacities  exceeded  10  percent.  All 
opacity  averages  were  normalized  to  a 
3.0  meter  stack  diameter.  Test  data  for 
one  facility  showed  that  there  were  two 
6-minute  average  opacities  at  10.6 
percent  during  the  3-hour  period.  This 
clearly  illustrates  that  opacity  does 
sometimes  vary  during  a  3-hour  period. 
Consequently,  it  is  important  to  conduct 
enough  observations  to  assure 
variations  during  the  performance  test 
to  ensure  that  representative  opacity 
data  are  collected. 

Although  the  comments  offered      /  " 
several  atemative  minimum  time  ' 

periods  of  1  hour  or  less,  the 
Administrator  does  not  believe  that       '  " 
these  time  periods  are  of  sufficient 
length  to  obtain  enough  data  to  ensure 
that  representative  res\ilts  are  obtained. 

For  these  reasons,  the  Administrator 
believes  that  a  3-hour  observation    .     ' 
period  U  reasonable  and  has  not 
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reduced  the  minimum  opacity 
observation  period  of  30  6-minutc      .  \ 
averages.  However,  as  discussed 
previously,  the  opacity  observation, 
recordkeeping,  llie  reporting 
requirements  apply  only  to  the  initial 
performance  test,  not  to  any  subsequent 
performance  tests. 

Comment:  Several  commenters   ' 
recommended  that  facilities  required  to 
install  COM  be  exempt  from  the  opacity 
observation  test  for  the  following 
reasons: 

1.  Opacity  monitors  cannot  be  used  as 
an  enforcement  tool;  the  opacity  monitor 
could  supply  opacity  data  which. 
how.'ever,  would  indicate  whether 
revisions  to  opacity  limits  are  needed. 

2.  The  opacity  monitor  results  should 
be  more  reliable  than  opacity 
observations.  The  proposal  requires  30 
6-minute  average  visible  emissions 
observations  (720  15-sccond 
observations),  whereas  the  opacity 
monitor  can  record  continuous  readings 
(unaffected  by  the  normal  problems 
encountered  with  opacity  observations 
(meteorological  conditions,  fatigue)). 

3.  Requiring  opacity  observations 
during  performance  tests  would  require 
using  additional  testing  personnel.  The 
costs  in  terms  of  time  and  money 
outweigh  any  perceived  benefit  from  the 
data  collected.  Use  of  the  opacity 
monitor  to  obtain  the  necessary  data 
would  eliminate  this  expense  to  the 
source  operator. 

4.  Requiring  opacity  observations  is  of 
particular  concern  for  owners  or 
operators  of  facilities  with  tall  stacks, 
which  must  be  observed  at  a  significant 
distance  from  the  stack.  In  some  cases,  a 
transmissometer  may  be  the  only 
accurate  method  for  obtaining  opacity 
readings  from  tall  and  large  diameter 
stacks  and  plumes  which  contain 
condensed,  uncombined  water  vapor. 

5.  The  use  of  opacity  monitors  would 
be  less  costly,  especially  in  the 
Northwest  where  clouds  often  preclude 
visual  readings.  Since  the 
transmissometer  is  used  to  calibrate/ 
certify  the  Method  9  observers,  it  seems 
appropriate  to  permit  its  use  for  sources  ° 
which  do  not  contain  significant 
condensable  matter. 

6.  Continuous  opacity  monitors  are 
already  required  by  EPA  at  affected 
facilities.  Therefore,  to  require  Method  9 
visual  observations  also  would  place 
another  burden  on  owners/operators  to 
collect  data  already  being  recorded  by 
the  COM. 

Response:  After  review  and 
consideration  of  these  comments,  the 
Administrator  has  determined  that 
sources  required  to  use  COM  should  be 
allowed  the  option  of  submitting 
monitoring  results  in  heu  of  conducting 


a  Method  9  visual  observation  during 
the  initial  performance  test  or  any 
subsequent  performance  test  requested 
by  the  Administrator  for  the  purpose  of 
determining  compliance.  Recent  studies 
(Docket  A-«5-08,  Item  II-A-1)  have 
shown  that  continuous  opacity 
monitoring  results  are  reliable  if  the 
monitors  have  been  properly  operated 
and  maintained.  Since  COM  are  capable 
of  producing  reliable  data,  it  is, 
therefore,  reasonable  to  allow  those 
results  to  be  used  in  lieu  of  Method  9 
results.  In  a  separate  Federal  Register 
notice,  the  agency  is  proposing  to  revise 
the  General  Provisions.  40  CFR  60.11  (b). 
to  allow  for  the  alternative  of  submitting 
opacity  monitoring  results  for 
compliance  determination  in  lieu  of 
conducting  an  opacity  observation 
during  any  performance  test  requested 
by  the  Administrator. 

Comment:  One  commenter  asked  EPA 
to  consider  the  proposed  requirement  for 
facility  owners  or  operators  to  conduct 
opacity  observations  rather  than  EPA 
furnishing  qualified  obserx'ers  for  the 
following  reasons.  Obser\'ers  would 
have  to  come  from  engineering 
consultants,  test  firms,  or  from  the 
owner  or  operator's  own  staff  if  the 
Agency  were  to  discontinue  furnishing 
them.  Such  observers  would  likely  never 
achieve  the  experience  level  of  the 
present  EPA  observers  because  they 
would  probably  conduct  opacity 
observations  much  less  frequently.  As  a 
result,  EPA  would  be  required  to  train 
and  certify  a  significantly  larger, 
nonagency  observer  force  than  would 
otherwise  be  required,  and  the  present 
quality  of  opacity  compliance 
observations  would  be  at  risk. 

Another  commenter  stated  that  40 
CFR  60.11(e)(1)  presently  allows  an 
owner  or  operator  of  an  affected  facility 
to  request  the  Administrator  to 
determine  the  opacity  of  emissions.  The 
commenter  added  that  EPA.  State,  and 
local  agencies  already  have  certified 
visible  emissions  readers  on  staff.  The 
owner  or  operator  may  not  have  this 
capability  and.  therefore,  would  have  to 
train  someone  or  contract  someone  to 
collect  the  data  requested.  The 
commenter  cited  a  specific  example  of  a 
recent  performance  test  where  the  local 
Agency  had  a  certified  reader  inspector 
record  opacity,  and  the  owner/operator 
contracted  for  a  certified  reader  to  also 
record  opacity  because  he  thought  that 
was  required  by  the  proposal. 

A  third  commenter  expressed  concern 
over  the  objectivity  of  industry-collected 
opacity  data,  especially  in  instances 
where  it  is  used  to  demonstrate 
compliance  with  opacity  standards.  The 
Agency  believed  that  Method  9 
observations  either  by  the  firm 


conducting  the  emission  test  or  by 
State/locai  air  officials  would  be  a  more 
viable  alternative. 

Response:  It  is  the  source  owner  or 
operator's  responsibility  to  conduct  the 
opacity  observations  and  to  record  and 
report  the  opacity  during  the  initial 
performance  test.  In  order  to  accomplish 
this,  the  owner  or  operator  may  (1) 
request  a  certified  visible  emissions 
observer  ^m  the  EPA,  State,  or  local 
agency  to  conduct  the  test  (2)  conduct 
the  opacity  test  in-house,  or  (3)  hire  a 
contractor  to  conduct  the  test. 

Prior  to  today's  revision  of 
S  6p.ll(e)(l).  an  owner  or  operator  cooid 
request  the  Administrator  to  determine 
the  opacity  of  emissions  from  the 
affected  facility  during  the  initial 
performance  tests,  but  there  was  no 
specification  as  to  the  number  of 
observations  or  provision  for  recording 
and  reporting  the  results.  The  proposed 
revision  of  §  80.11(e)(1)  would  have 
required  that  the  owner  or  operator  of 
an  affected  facility  subject  to  an  opacity 
standard  conduct  opacity  observations, 
record,  and  report  the  opacity  results.  It 
was  not  the  Agency's  intent  that  an 
owner  or  operator  should  contract  for  a 
certified  visible  emissions  reader  if  an 
EPA.  State,  or  local  certified  reader 
were  available  during  the  test  to  record 
the  opacity,  therefore.  The  final  rule 
§  60.11(e)(3)j  has  been  clarified  to 
indicate  that  the  owner  or  operator  of  an 
affected  facility  may  use  a  certified 
visible  emissions  reader  from  the  EPA. 
State,  or  local  agency,  if  available,  to 
conduct  opacity  observations  and  to 
record  the  opacity  readings.  However,  if 
for  some  reason,  the  EPA,  State  or  local 
official  cannot  be  present  during  the  test 
or  cannot  conduct  the  opacity 
observation,  then  it  is  the  responsibility 
of  the  owner  or  operator  to  obtain  a 
certified  reader  to  conduct  and  record 
the  opacity.  In  addition,  the  owner  or 
operator  is  responsible  for  maintaining 
the  data  file  and  reporting  the  test 
results. 

Comment:  One  commenter  referred  to 
docket  item  II-F-1  which  contains  the 
estimated  annual  industry  burden  hours 
associated  with  the  proposed 
recordkeeping  and  reporting.  The 
estimate  for  steam  generators  (Subparts 
D  and  Da)  was  128  hours  per  year, 
based  on  a  total  of  32  respondents.  The 
commenter  stated  that  the  estimated 
burden  seemed  low  for  two  reasons:  (1) 
EPA  had  omitted  the  burden  that  would 
accompany  Subpart  Db  regulations,  and 
(2)  the  estimate  appeared  to  ignore  the 
fact  that  the  revision  would  apply  to 
compliance  determinations  made  at  any 
time  not  just  those  at  initial  startup,  and 
would  include  poll'itints  in  addition  to 
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particulate  matter.  The  commenter 
claimed  that  there  are  over  160  steam 
generators  subject  to  the  NSPS  and  that 
compliance  determinations  are  made 
approximately  once  per  year.  Therefore, 
the  burden  for  the  electric  utility 
industry  could  be  Hve  times  higher  than 
estimated.  A  second  commenter  (IV-D- 
10]  believed  that  EPA  had  significantly 
underestimated  the  average  annual 
industrywide  recordkeeping  and 
reporting  burden  because  it  did  not 
include  approximately  800  new  steam 
generators  proposed  to  be  regulated 
over  a  5-year  period  under  40  CFR  Part 
60.  Subpart  Db.  and  possibly  an  equal 
number  of  affected  sources  under  the 
advanced  notice  of  proposed  rulemaking 
(ANPR)  for  industrial  boilers  smaller 
than  250  million  Btu/hr. 

Response:  The  estimated  annual 
industry  burden  hours  associated  with 
the  proposed  recordkeeping  and 
reporting  requirements  for  steam 
generators  (Subparts  D  and  Da)  did  not 
include  compliance  determinations 
made  after  the  initial  compliance  test 
This  is  consistent  with  the  Hnal  revision 
which  requires  opacity  recordkeeping 
and  reporting  only  during  the  initial 
compliance  test:  therefore,  it  is  not 
necessary  to  recalculate  the  average 
annual  industry-wide  burden.  The 
annual  industry  burden  estimate 
included  only  source  categories  for 
which  opacity  standards  had  been 
promulgated  as  of  January  1984. 
Therefore,  the  opacity  recordkeeping 
and  reporting  requirement  for  Subpart 
Db  sources  and  sources  under  the  ANPR 
for  industrial  boilers  smaller  than  250 
million  Btu/hr  were  not  included  in  the 
estimate.  Rather,  the  Opacity 
recordkeeping  and  reporting  burden 
associated  with  these  source  categories, 
as  well  as  other  source  categories 
promulgated  after  January  1984,  will  be 
calculated  and  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  on  a  itandard-by- 
standard  basis. 

The  OMB  agreed  to  review  one 
information  collection  requirement  (ICR) 
for  the  opacity  recordkeeping  and 
reporting  to  cover  20  source  categories. 
It  was  also  agreed  that  once  OMB 
approves  the  ICR  and  the  final  opacity 
provisions  are  promulgated,  the 
appropriate  burden  hours  from  this  ICR 
will  be  moved  to  the  ICR's  for  each  of 
the  20  source  categories.  Any  necessary 
adjustments  in  the  opacity 
recordkeeping  and  reporting  burden  will 
be  made  in  the  ICR  for  the  individual 
source  category. 

Comment:  One  commenter  stated  that 
EPA  apparently  did  not  consider  the 
total  ciMts  associated  with  the  proposal. 


Travel  time  and  expenses  for  a  Method 
9  observer  would  be  in  addition  to  the  3 
hours  for  plume  viewing.  If  the 
particulate  testing  results  were  found  to 
be  unacceptable  or  could  not  be  carried 
out  as  scheduled  or,  for  some  reason,  the 
Method  9  observation  could  not  be 
conducted,  the  observer  would  have  to 
return.  According  to  the  commenter. 
some  industrial  facilities  may  have  a 
certified  observer  on  site  who  could  be 
used  for  the  Method  9  observations. 
However,  this  observer  would  have  to 
maintain  his  or  her  qualification  by 
being  recertified  every  6  months,  which 
normally  involves  travel  and  expenses 
for  attending  a  government-run  smoke 
reading  certification  program. 

Another  commenter  was  also 
concerned  about  the  costs  for  obtaining 
a  certified  observer.  This  commenter 
estimated  that  a  2-day  compliance  test 
would  cost  between  $1,000-2,000.  This 
cost  could  double  because  of  delays 
attributable  to  poor  reading  conditions. 
According  to  the  commenter,  most 
facilities  cannot  justify  the  costs 
involved  in  keeping  a  reader  certified 
and.  therefore,  would  require  the  use  of 
consultants. 

In  addition,  one  commenter  requested 
that  EPA  identify  for  OMB  review  the 
costs  to  train  additional  certified 
observers  or  hire  consultants  and  the 
costs  of  scheduling  the  necessary  tests. 
It  was  requested  that  EPA  address  these 
cost  considerations  prior  to 
promulgating  the  proposed  ' 
requirements. 

Response:  The  final  opacity 
provisions  allow  a  source  owner  or 
operator  to  use  an  EPA-certified  visible 
emissions  observer,  if  available,  to 
conduct  and  record  the  opacity 
observations.  However,  if  an  EPA 
observer  is  not  available,  it  is  estimated 
that  the  certification  costs  for  a  visible 
emissions  observer  employed  by  the 
source  would  be  about  $1,400  (includes 
travel,  per  diem,  hotel,  and  wages  for  2 
days,  twice  a  year;  the  twice-a-year 
assumption  is  very  conservative  in  that 
only  a  one-time  test  is  being  required 
and  no  more  than  one  certification 
would  be  necessary);  the  visible 
emission  observation  costs  for  a  3-hour 
test  would  be  about  $100  (includes  1 
hour  for  data  reduction).  Therefore,  the 
maximum  total  certification  and 
observation  costs  are  estimated  to  be 
about  $1,500.  If  the  source's  observer  is 
employed  at  a  central  facility  off-site 
(for  example,  in  the  headquarters' 
environmental  department),  there  would 
be  travel  time  but  this  would  be  offset 
by  the  fact  that  the  certification  cost 
would  be  prorated  among  the  various 
plants  owned  by  the  firm. 


The  Adminrslrator  believes  thai,  in 
many  cases,  an  EPA.  State  or  local 
agency  certified  opacity  observer  would 
be  available  to  conduct  and  record  the 
opacity  observations  during  the 
performance  test  and  there  would  be  no 
costs  involved  for  the  source  owner  or 
operator.  In  the  event  one  is  not 
available,  the  Administrator  believes 
the  total  costs  would  be  reasonable  and. 
in  addition,  would  be  only  a  fraction  of 
the  total  cost  of  a  performance  test 
conducted  under  §  60.8. 

Comnieni:  One  commenter  asked  EPA 
to  consider  the  proposed  requirement  to 
record  and  report  continuous  opacity  . 
monitoring  data  during  comphance 
testing.  The  commenter  stated  that 
monitor  certification  typically  involves  1 
or  2  weeks  of  field  activity,  about  30 
days  for  report  preparation  and  about 
an  equal  amount  of  time  for  Agency 
analysis  and  response.  Since 
compliance  demonstrations  are  required 
to  be  conducted  within  60  days  after 
achieving  the  maximum  production  rale, 
certification  procedures  may  not  be 
complete  at  the  time  the  demonstration 
is  conducted.  Therefore.  EPA  may  have 
to  accept  opacity  compliance 
demonstration  reports  pending  the 
outcome  of  instrument  certification. 

Response:  The  General  Provisions  for 
NSPS  (40  CFR  60.13)  currently  require 
that  (1)  all  continuous  monitoring 
systems  be  installed  and  operational 
prior  to  conducting  a  performance  test, 
(2)  verification  of  operational  status 
must  include,  as  a  minimum,  completion 
of  the  manufacturer's  requirements  for 
installation,  operation,  and  calibration 
of  the  monitoring  device,  and  (3) 
monitoring  system  performance 
evaluations  must  be  conducted  during 
the  performance  test  or  within  30  days 
thereafter  and  a  written  report  of  the 
results  must  be  submitted  within  60 
days. 

Much  of  the  certification  of  opacity 
monitors  is  performed  initially  by  the 
manufacturer  that  is,  the  manufacturer 
certifies  that  the  monitor  does  meet 
design  criteria  in  Performance 
Specification  1  (Appendix  B,  40  CFR 
Part  60).  However,  as  required  in 
Performance  Specification  1  and  in 
Section  60.13.  after  the  monitor  is  , 

installed,  it  must  be  operated  for  a 
specified  length  of  time  and  its         ',.    .  . 
performance  evaluated  fo  ensure 
conformance  with  specific  operational 
criteria.  This  evaluation  requires  a  week 
to  complete.  This  period  of  evaluation 
should  take  place  before  the  opacity 
compliance  test  is  conducted  to  ensure 
the  accuracy  of  the  monitoring  results. 
Therefore,  a  change  to  S  60.13(c)  is  being 
made  to  specify  that  the  continuous 


BEST  COPY  AVAILABLE 


I 


Federal  Register  /  Vol.  50.  No.  249  /  Friday.  December  27.  1985  /  Rules  and  Regulationa        53113 


opacity  monitor  be  ceritiHed  according 
to  Performance  Specification  1  in 
Appendix  B  before  the  compliance  test 
is  conducted. 

It  is  important  to  note  that  continuous 
opacity  monitoring  provides  the  only 
means  through  which  an  owner  or 
operator  can  with  precision  assess  the 
relative  performance  of  a  control  device 
(Docket  A-83-^3.  entry  IV-J-1).  As  such, 
the  monitor  represents  a  valuable  tool 
which  can  be  used  to  optimize  control 
eq\iipment  and  process  operations 
during  the  time  these  are  coming  on  line. 
In  most  cases,  it  is  to  the  advantage  of 
the  source  to  utilize  the  monitor  for  such 
purposes  before  performing  the  mass 
compliance  test. 

IV.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
biisis  and  purpose  of  the  proposed  and 
promulgated  opacity  provisions  and 
EPA  responses  to  significant  comments, 
the  contents  of  the  docket,  except  for 
interagency  review  materials,  will  serve 
as  the  record  in  case  of  judicial  review 
(section  307(d)(7)(A)l. 

These  amendments  become  effective 
upon  promulgation  and  apply  to  affected 
facilities,  construction  or  modification  of 
which  was  commenced  after  the  date  of 
proposal  ((uly  31. 1984). 

Information  collection  requirements 
associated  with  these  amendments 
(those  included  in  40  CFR  60.7  and  60.11) 
have  been  approved  by  the  OMB  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
set},  and  have  been  assigned  OMB 
control  number  2060-0076. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and  therefore  subject  to 
the  requirements  of  a  regulatory  impact 
analysis  (RIA).  The  Agency  has 
determined  that  the  amendments  to  the 
opacity  provisions  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  Section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
The  Agency  has,  therefore,  concluded 
that  these  amendments  are  not  a  "major 
rule"  under  Executive  Order  12291.  This 
rulemaking  was  submitted  to  OMB  for 
review  as  required  by  the  Executive 
Order.  Any  written  comments  froni 
OMB  to  EPA  and  any  EPA  response  to 


those  comments  will  be  included  in  the 
docket. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  these  amendments 
impose  only  a  one-time  testing, 
recordkeeping,  and  reporting 
requirement  and  would  result  in  no 
adverse  economic  impacts,  a  Regulatory 
Flexibility  Analysis  has  not  been 
conducted. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  the 
promulgated  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  reference,  and 
Intergovernmental  relations. 

Dated:  December  18, 1985. 
Lee  M.  Thomas, 

Administrator. 

PART  60— (AMENDED) 

40  CFR  Part  60,  Subpart  A,  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sec.  101.  111.  114, 116,  301.  Clean 
Air  Act  as  amended  (42  U.S.C.  7401,  7411, 
7414,  7416,  7001). 

2.  In  §  60.7,  a  new  paragraph  (a)(6)  is 
added  to  read  as  follows: 

§  60.7    Notification  and  recordlceeping. 

(a)*** 

(6)  A  notification  of  the  anticipated 
date  for  conducting  the  opacity 
observations  required  by  §  60.11(e)(1)  of 
this  part.  The  notification  shall  also 
include,  if  appropriate,  a  request  for  the 
Administrator  to  provide  a  visible 
emissions  reader  during  a  performance 
test.  The  notification  shall  be 
postmarked  not  less  than  30  days  prior 
to  such  date. 

•  *  *  «  * 

3.  In  §  60.11: 1.  Paragraph  (b)  is 
revised.  2.  Paragraphs  (e)(1)  and  (e)(2) 
are  revised.  3.  Paragraphs  (e)(3)  and 
(e)(4)  are  redesignated  as  paragraphs 
(e)(6)  and  (e)(7).  4.  New  paragraphs 
(e)(3).  (e)(4),  and  (e)(5)  are  added. 


§  60.1 1    Compliance  with  standards  and 
maintenance  requirements. 


(b)  Compliance  with  opacity 
standards  in  this  part  shall  be  x 
determined  by  conducting  observations 
in  accordance  with  Reference  Method  9 
in  Appendix  A  of  this  part  or  any 
alternative  method  that  is  approved  by 
the  Administrator.  For  purposes  of 
determining  initial  compliance,  the 
minimum  total  time  of  observations 
shall  be  3  hours  (30  6-minute  averages) 
for  the  performance  test  or  other  set  of 
observations  (meaning  those  fugitive- 
type  emission  sources  subject  only  to  an 
opacity  standard).  Following  initial 
compliance,  the  minimum  period  of  time 
allowed  for  determining  compliance 
with  the  opacity  standard  using  Method 
9  shall  be  one  6-minute  period. 
«        *        •        *        * 

(e)(1)  For  the  purpose  of 
demonstrating  initial  compliance, 
opacity  observations  shall  be  conducted 
concurrently  with  the  initial 
performance  test  required  in  §  60.8 
unless  one  of  the  following  conditions 
apply.  If  no  performance  test  under 
S  60.8  is  required,  then  opacity 
observations  shall  be  conducted  within 
60  days  after  achieving  the  maximum 
production  rate  at  which  the  affected 
facility  will  be  operated  but  no  later 
than  180  days  after  initial  startup  of  the 
facility.  If  visibility  or  other  conditions 
prevent  the  opacity  observations  from 
being  conducted  concurrently  with  the 
initial  performance  test  required  under 
§  60.8,  the  source  owner  or  operator 
shall  reschedule  the  opacity 
observations  as  soon  after  the  initial 
performance  test  as  possible,  but  not 
later  than  30  days  thereafter,  and  shall 
advise  the  Administrator  of  the 
rescheduled  date.  In  these  cases,  the  30- 
day  prior  notification  to  the 
Administrator  required  in  §  60.7(a)(6) 
shall  be  waived.  The  rescheduled 
opacity  observations  shall  be  conducted 
(to  the  extent  possible)  under  the  same 
operating  conditions  that  existed  during 
the  initial  performance  test  conducted 
under  §  60.8.  The  visible  emissions 
observer  shall  determine  whether 
visibility  or  other  conditions  prevent  the 
opacity  observations  from  being  made 
concurrently  with  the  initial 
performance  test  in  accordance  with 
procedures  contained  in  Reference 
Method  9  of  Appendix  B  of  this  part. 
Opacity  readings  of  portions  of  plumes 
which  contain  condensed,  uncombined 
water  vapor  shall  not  be  used  for 
purposes  of  determing  compliance  with 
opacity  standards.  The  owner  or 
operator  of  an  affected  facility  shall 
make  available,  upon  request  by  the 
Administrator,  such  records  as  may  be 
necessary  to  determine  the  conditions 
under  which  the  visual  observations 
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were  made  and  shall  provide  evidence 
indicating  proof  of  current  visible 
observer  emission  certification.  The 
results  of  continuous  monitoring  by 
transmissometer  which  indicate  that  the 
opacity  at  the  time  visual  observations 
were  made  was  not  in  excess  of  the 
standard  are  probative  but  not 
concliuive  evidence  of  the  actual 
opacity  of  an  emission,  provided  that 
the  source  shall  meet  the  burden  of 
proving  that  the  instrument  used  meets 
(at  the  time  of  the  alleged  violation) 
Performance  Specification  1  in 
Appendix  B  of  this  part,  has  been 
properly  maintained  and  (at  the  time  of 
the  alleged  violation]  calibrated,  and 
that  the  resulting  data  have  not  been 
tampered  with  in  any  way. 

(2]  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  the  owner  or 
operator  of  an  affected  facility  to  which 
an  opacity  standard  in  this  part  applies 
shall  conduct  opacity  observations  in 
accordance  with  paragraph  (b)  of  this 
section,  shall  record  the  opacity  of 
emissions,  and  shall  report  to  the 
Administrator  the  opacity  results  along 
with  the  results  of  the  initial 
performance  test  required  under  §  80.8. 
The  inability  of  an  owner  or  operator  to 
secure  a  visible  emissions  observer  shall 
not  be  considered  a  reason  for  not 
conducting  the  opacity  observations 
concurrent  with  the  initial  performance 
test 

(3)  The  owner  or  operator  of  an 
affected  facility  to  which  an  opacity 
standard  in  this  part  applies  may 
request  the  Administrator  to  determine 


and  to  record  the  opacity  of  emissions 
from  the  affected  facility  during  the 
initial  performance  test  and  at  such 
times  as  may  be  required.  The  owner  or 
operator  of  the  affected  facility  shall 
report  the  opacity  results.  Any  request 
to  the  Administrator  to  determine  and  to 
record  the  opacity  of  emissions  from  an 
affected  facility  shall  be  included  in  the 
notification  required  in  §  60.7(a)(6).  If. 
for  some  reason,  the  Administrator 
cannot  determine  and  record  the  opacity 
of  emissions  from  the  affected  facility 
during  the  performance  test,  then  the 
provisions  of  paragraph  (e)(1)  of  this 
section  shall  apply. 

(4)  An  owner  or  operator  of  an 
affected  facility  using  a  continuous 
opacity  monitor  (transmissometer)  shall 
record  the  monitoring  data  produced 
during  the  initial  performance  test 
required  by  S  60.8  shall  furnish  the 
Administrator  a  written  report  of  the 
monitoring  results  along  with  Method  9 
and  §  60.8  performance  test  results. 

(5)  Upon  receipt  from  an  owner  or 
operator  of  the  written  reports  of  the 
results  of  the  performance  tests  required 
by  §  60.8,  the  opacity  obser\'ation  results 
and  observer  certification  required  by 

§  60.11(e)(1).  and  the  continuous  opacity 
monitoring  results,  if  applicable,  the 
Administrator  will  make  a  finding 
concerning  compliance  with  opacity  and 
other  applicable  standards.  If  the 
Administrator  finds  that  an  affected 
facility  is  in  compliance  with  all 
applicable  standards  for  which 
performance  tests  are  conducted  in 
accordance  with  {  60.8  of  this  part  but 


during  the  time  such  performance  tests 
are  being  conducted  fails  to  meet  any 
applicable  opacity  standard,  he  shall 
notify  the  owner  or  operator  and  advise 
him  that  he  may  petition  the 
Administrator  within  10  days  of  receipt 
of  notification  to  make  appropriate 
adjustment  to  the  opacity  standard  for 
the  affected  facility. 

•  •  «  •  * 

4.  In  §  60.13,  paragraph  (c)  is  amended 
by  replacing  the  first  sentence  with 
three  sentences  to  read  as  follows: 

§60.13    Menttortng  requirements. 

•  *  •  «  « 

(c)  It  shall  be  demonstrated  that  the 
continuous  opacity  monitoring  system 
meets  the  specifications  in  Performance 
Specification  1  in  Appendix  B  of  this 
part  before  the  performance  test 
required  under  §  60.8  is  conducted. 
Other  continuous  emission  monitoring 
systems  shall  be  evaluated  during  any 
performance  tests  required  under  §  60.8 
or  within  30  days  thereafter.  The  owner 
or  operator  of  an  affected  facility  shall 
conduct  continuous  emission  monitoring 
system  performance  evaluations  at  such 
other  times  as  may  be  required  by  the 
Administrator  under  Section  114  of  the 
Act  and  shall  furnish  the  Administrator 
within  60  days  thereof  two  or.  upon 
request,  more  copies  of  a  written  report 
of  the  results  of  all  tests  referenced  in 
this  paragraph.*  *  * 
•         •         •        *        * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

|AD-FRL-2881-9(a)) 

Standards  of  Performance  for  New 
Stationary  Sources;  Amendment  to 
Opacity  Provisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  This  action  proposes  to 
amend  the  opacity  provisions  in  40  CFR 
Part  60  affecting  emissions  from  new 
stationary  sources.  This  action 
implements  Section  114  of  the  Clean  Air 
Act  and  provides  for  the  use  of 
continuous  opacity  monitors  (COM)  as 
an  alternative  method  of  determining 
compliance  with  the  opacity  standards 
contained  in  40  CFR  Part  60. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentations  of 
data,  views,  or  arguments  concerning 
the  proposed  amendments. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  March  12. 1986. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  January  17, 1986,  a  public 
hearing  will  be  held  on  February  10. 
1986,  beginning  at  10:00  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  Ms.  Shelby  Joumigan  at  (919) 
541-5578  to  verify  that  a  hearing  will 
occur. 

Reque.it  to  Speak  at  Hearing-  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  January  17, 1986. 

ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  duplicate  if 
posssible)  to:  Central  Docket  Section 
(LE-131).  Attention:  Docket  Number  A- 
85-08.  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
DC  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Office  of 
Administration  Auditorium.  Research 
Triangle  Park,  North  Carolina.  Persons 
wishing  to  present  oral  testimony  should 
notify  Ms.  Shelby  Joumigan,  Standards 
Development  Branch  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541-5578. 

Docket.  Docket  No.  A-85-08, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8.00 


a.m.  and  4.00  p.m..  Monday  through 
Friday,  at  EPA's  Central  Docket  Section. 
West  Tower  Lobby.  Gallery  1. 
Waterside  Mall.  401  M  Street.  SW.. 
Washington.  DC  2046a  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Doug  Bell.  (919)  541-5624.  Standards 
Development  Branch,  Emission 
Standards  and  Engineering  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711. 
SUPTLEMENTARY  INFORMATION: 

I.  Background  and  Rationale  for 
Proposed  Amendments 

On  July  31. 1984.  the  EPA  proposed  a 
requirement  in  the  Federal  Register  (49 
FR  30676)  for  owners  and  operators  of 
affected  facilities  subject  to  opacity 
standards  in  40  CFR  Part  60  to  conduct 
opacity  observations  record,  and  report 
the  opacity  of  emissions  during  a 
performance  test.  This  requirement  was 
proposed  under  the  authority  af  section 
114  of  the  Clean  Air  Act.  as  amended, 
and  was  based  on  the  Administrator's 
determination  that  the  recordkeeping 
and  reporting  were  necessary  to 
demonstrate  compliance  with  the 
repective  opacity  standards.  The  data 
would  also  be  used  during  4-year 
reviews  of  standards  of  performance  for 
new  stationary  sources.  The  proposed 
opacity  provisions  included  a  public 
comment  period  from  July  to  October  1. 
1984.  A  total  of  19  comment  letters  were 
received.  The  comments  that  were 
submitted,  along  with  responses  to  these 
comments,  are  summarized  in  a 
document  entitled  "Background 
Information  for  Promulgated  Opacity 
Provisions'  (EPA-450/3-85-013).  The 
document  may  be  obtained  from  the  U.S. 
EPA  Library  ('MD-35).  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  541-2777. 

Changes  were  made  in  the  proposed 
opacity  provisions,  and  the  promulgated 
opacity  provisions  appear  in  this  issue 
of  the  Federal  Register.  Several  of  the 
comment  letters  recommended  that 
facilities  already  required  to  install 
COM  be  allowed  to  use  COM  in  lieu  of 
Method  9  and  presented  reasons  for  this 
recommendation. 

In  the  past.  Method  9.  "Visual 
Determination  of  the  Opacity  of 
Emissions  from  Stationary  Source," 
contained  in  40  CFR  Part  60.  Appendix 
A,  has  been  the  only  method  specified 
for  determining  compliance  with  opacity 
limitations  in  new  source  performance 
standards  (NSPS)  (40  CFR  60.11(b)). 


Howrever,  after  review  and 
consideration  of  these  comments,  the 
Administrator  has  determined  that 
sources  using  COM  (transmissometers| 
should  be  allowed  the  option  of 
submitting  monitoring  results  in  liea  of 
conducting  a  Method  9  visual 
observation  during  any  performance  test 
required  under  S  60.8  for  the  purpose  of 
determining  compliance  with  the 
respective  opacity  standard.  Continuous 
opacity  monitor  results  submitted  in 
accordance  with  this  option  would  be 
used  by  EPA  to  determine  compliance. 
Recent  studies  (Docket  Na  A-85-08. 
Item  U-A-1)  have  shown  diat  COM 
results  are  reliable  if  the  monitors 
(transmissometers)  have  been  properiy 
operated  and  maintained.  Therefore,  the 
Agency  is  proposing  a  revision  to  the 
opacity  provisions,  40  CFR  00.11.  to 
allow  for  the  alternative  of  submitting 
COM  results  in  lieu  of  conducting  a 
Method  9  opacity  observation  during 
any  performance  test  required  under 
Section  60.8  for  the  purpose  of 
determining  compUance  with  opacity 
standards. 

Any  decision  to  elect  the  COM  option 
would  be  made  by  the  source  owner  or 
operator  before  the  initial  performance 
test  is  conducted  and  would  be  included 
in  the  30-day  prior  notification  required 
under  40  CFR  60.7(a)(6).  After  the  initial 
performance  test  is  conducted,  the 
opacity  provisions  in  S  60.11  do  not 
require  opacity  testing  on  a  routine 
basis.  However,  the  EPA.  State,  or  local 
enforcement  agency  may  require  that  a 
mass  emission  performance  test  and 
opacity  test  be  conducted  for 
compliance  purposes  subsequent  to  the 
initial  performance  test.  If  a  source 
owner  or  operator  elects  the  COM 
option  for  compliance  purposes  during 
the  initial  performance  test,  the 
enforcing  agency  can  use  future  COM 
data  collected  from  that  source  during  a 
subsequent  performance  test  to 
document  a  violation.  unFess  the 
Administrator  is  notified  otherwise. 
That  is,  if  after  the  initial  performance 
test,  a  source  owner  or  operator  decides 
to  use  Method  9  or  an  alternative 
method  for  determining  comphance  with 
the  opacity  standard,  he  must  notify 
EPA,  in  writing,  before  any  subsequent 
compliance  test  is  conducted. 

The  minimum  period  of  time  allowed 
for  any  opacity  compliance  test 
conducted  after  the  initial  performance 
test  would  be  one  6-minute  period  in 
case  where  Method  9  is  used.  In  cases 
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where  a  COM  is  used,  (he  minimum  time 
required  for  an  opacity  compliance  test 
would  be  the  same  period  of  time  as  the 
initial  performance  test. 

In  order  for  the  COM  results  to  be 
reliable,  the  COM  must  be  operated  and 
maintained  at  all  times  in  accordance 
with  the  requirements  under  §  60.13.  In 
addition,  the  source  owner  or  operator 
must  evaluate  the  performance  of  the 
COM  according  to  procedures  in 
Performance  Specification  1  of 
Appendix  B.  40  CFR  Part  60.  before  the 
initial  performance  test  is  conducted. 
Also,  at  a  minimum,  the  procedures 
specified  in  paragraph  7.2.1  or  7.2.2  of 
Performance  Specification  1  must  be 
completed  at  least  one  time  during  each 
quarterly  period  subsequent  to  the 
initial  performance  test.  It  is  the 
responsibility  of  the  source  owner  or 
operator  to  ensure  that  these 
requirements  are  completed  as 
specified.  Otherwise,  the  source  would 
be  cited  in  violation  of  these 
requirements  in  addition  to  a  possible 
violation  of  the  opacity  standard. 

It  is  not  the  intent  of  this  notice  to 
alter  current  Agency  policy  on  the  use  of 
quarterly  excess  emissions  reports 
required  under  40  CFR  60.7(c).  Excess 
opacity  data  are  used  as  an  indicator  of 
the  compliance  status  of  the  source  and 
may  be  used  to  target  inspections, 
performance  tests,  or  other  enforcement 
activities,  but  not  as  the  sole  evidence  of 
a  violation  of  the  standard.  Neither  is 
this  notice  intended,  in  any  way,  to 
negate  the  authority  of  the  enforcing 
agency  in  determining  a  source's 
compliance  with  the  opacity  standard. 
The  enforcing  agency  has  the  authority 
to  use  Method  9  at  any  time  to 
determine  a  source's  compliance  with 
the  opacity  standard.  This  notice  is 
intended  to  allow  the  use  of  COM  as  an 
alternative  means  of  determining 
compliance  with  the  opacity  standard 
during  performance  tests  required  by 
EPA  or  the  enforcing  agency. 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
amendments  in  accordance  with  section 
307(dK5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 


the  ADDRESSES  section  of  this  preamble 
and  should  refer  to  Docket  No.  A-85-08. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington,  DC  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  these 
amendments.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials  (section  307(d)(7)(A)). 

C  Office  of  Management  and  Budget 
Reviews 

1.  Paperwork  Reduction  Act.  There 
are  no  information  collection 
requirements  associated  with  this 
proposed  rulemaking. 

2.  Executive  Order  12291  Review. 
Under  Executive  Order  12291,  EPA  must 
judge  whether  a  regulatory  action  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposed  amendment  is 
not  major  because  it  would  result  in 
none  of  the  adverse  economic  effects  set 
forth  in  section  1  of  the  Order.  This 
proposed  rulemaking  is  amending  the 
general  provisions  for  NSPS  in  40  CFR 
Part  60  to  provide  an  alternative  means 
of  compliance,  and  there  would  be  no 
significant  adverse  effects  associated 
with  the  amendment. 

This  proposed  rulemaking  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  will  be  included  in  Docket  A- 
85-08.  This  docket  is  available  for  public 
inspection  at  EPA's  Central  Docket 
Section  that  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  605(b)),  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because  the  impact  of  (he  proppsed  rule 
is  not  significant.  •  ■      .     .  . 


UMI 


List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  reference,  and 
Intergovernmental  relations. 

Dated:  December  18. 1985. 
Lee  M.  Thomas. 

Administrator.  X' 

PART  60— (AMENDED) 

It  is  proposed  that  40  CFR  Part  60, 
Subpart  A,  be  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  101,  111.  114. 116,  301, 
Clean  Air  Act  as  amended. (42  U.S.C.  7401, 
7411,  7414,  7416,  7601).      ^"^ 

2.  In  §  60.11: 1.  Paragraph  (b)  is 
revised.  2.  Paragraph  (e)(1)  is  amended 
by  revising  the  last  sentence  as  set  forth 
below.  3.  Paragraphs  (e)(6)  and  (e)(7)  are 
redesignated  as  paragraphs  (e)(7)  and 
(e)(8).  4.  Paragraph  (e)(5)  is  redesignated 
as  paragraph  (e)(6)  and  revised.  5.  New 
paragraph  (e)(5)  is  added. 

§  60. 11    Compliance  with  standards  and 
inaintenanc«  raquiremeirts. 

***** 

(b)  Compliance  with  opacity 
standards  in  this  part  shall  be 
determined  by  conducting  observations 
in  accordance  with  Reference  Method  9 
in  Appendix  A  of  this  part,  any 
alternative  method  that  is  approved  by 
the  Administrator,  or  as  provided  in 
paragraph  (e)(5).  For  purposes  of 
determining  initial  compliance,  the 
minimum  total  time  of  observations 
shall  be  3  hours  (30  B-minute  averages) 
for  the  performance  test  or  other  set  of 
observations  (meaning  those  fugitive- 
type  emission  sources  subject  only  to  an 
opacity  standard).  Following  initial 
coinpliance,  the  minimum  period  of  time 
allowed  for  determining  compliance 
with  the  opacity  standard  using  Method 
9  shall  be  one  6-minute  period. 
***** 

(e)(1)  *  *  *  Except  as  provided  in 
paragraph  (e)(5)  of  this  section,  the 
results  of  continuous  monitoring  by 
transmissometer  which  indicate  that  the 
opacity  at  the  time  visual  observations 
were  made  was  not  in  excess  of  the 
standard  are  probative  but  not 
conclusive  evidence  of  the  actual 
opacity  of  an  emission,  provided  that 
the  source  shall  meet  the  burden  of 
proving  that  the  instrument  used  meets 
(at  the  time  of  the  alleged  violation) 
Performance  Specification  1  in 
Appendix  B  of  this  part,  has  been 
properly  maintained  and  (at  the  time  of 
the  alleged  violation)  calibrated,  and 


Federal  Register  /  Vol.  50.  No.  249  /  Friday.  December  27.  1985  /  Proposed  Rules  53117 


Jhiit  the  resulting  data  have  not  been 
tampered  with  in  any  way. 

•  «  4  *  * 

(5)  An  owner  or  operator  of  an 
affected  facility  subject  to  an  opacity 
standard  may  submit,  for  compliance 
purposes,  continuous  opacity  monitor 
(COM)  data  results  produced  during  the 
initial  performance  test  required  under 
§  60.8  in  lieu  of  conducting  Method  9 
observations. 

(i)  For  purposes  of  determining  initial 
compliance  with  the  opacity  standard 
using  a  COM.  averages  of  all  6-minute 
continuous  periods  within  the  duration 
of  the  mass  emission  performance  test 
shall  be  submitted  along  with  the  results 
of  the  performance  test  required  under 
§  60.8.  If  COM  data  results  are  to  be 
used  for  compliance  purposes,  the 
source  owner  or  operator  shall  meet  the 
burden  of  proving  that  the  COM  used 
meets  Performance  Specification  1  of 
Appendix  B  of  this  part,  that  it  has  been 
properly  maintained  and  calibrated,  and 
that  the  resulting  data  have  not  been 
altered  in  any  way. 


(ii)  If  a  source  owner  or  operator 
subject  to  an  opacity  standard  is 
required  to  conduct  a  performance  test 
under  §  60.8  subsequent  to  the  initial 
performancs  test,  COM  data,  in  lieu  of 
Method  9,  may  be  used  to  determine 
compliance  with  the  opacity  standard. 
The  COM  compliance  period  shall  be 
the  same  period  of  time  as  the 
performance  test  conducted  under  §  60.8. 
If  COM  results  are  to  be  used  for 
compliance  purposes  after  the  initial 
performance  test  is  conducted,  the 
procedures  specified  in  paragraph  7.2.1 
or  7.2.2  of  Performance  Specification  1  of 
Appendix  B  of  this  part  shall  be 
completed  at  least  one  time  during  each 
quarter  subsequent  to  the  initial 
performance  test  and  the  COM  shall,  at 
all  times,  be  properly  maintained  and 
calibrated. 

(6)  Upon  receipt  from  an  owner  or 
operator  of  the  written  reports  of  the 
results  of  the  performance  tests  required 
by  §  60.8,  the  opacity  observation  results 
and  observer  certification  required  by 
§  60.11(e)(1).  and  the  COM  results,  if 


applicable,  the  Administrator  will  make 
a  Hading  concerning  compliance  %vith 
opacity  and  other  applicable  standards. 
If  COM  data  results  are  used  to  comply 
with  an  opacity  standard,  only  those 
results  are  required  to  be  submitted 
along  with  the  performance  test  results 
required  by  §  60.8.  If  the  Administrator 
finds  that  an  affected  facility  is  in 
compliance  with  all  applicable 
standards  for  which  performance  tests 
are  conducted  in  accordance  with  §  60.8 
of  this  part  but  during  the  time  such 
performance  tests  are  being  conducted 
fails  to  meet  any  applicable  opacity 
standard,  he  shall  notify  the  owner  or 
operator  and  advise  him  that  he  may 
petition  the  Administrator  within  10 
days  of  receipt  of  notification  to  make 
appropriate  adjustment  to  the  opacity 
standard  for  the  affected  facility. 

***** 

(FR  Doc.  85-30629  Filed  12-26-85;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Personal  Appearance 
Demonstration  Projects 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  regulations 
describing  how  we  will  carry  out  the 
personal  appearance  demonstration 
projects  which  are  required  by  section  6 
of  Pub.  L.  98-460,  the  Social  Security 
Disability  Benefits  Reform  Act  of  1984. 
The  demonstration  projects  will  test,  on 
a  limited  basis,  the  use  of  personal 
appearance  interviews  in  connection 
with  initial  determinations  about 
disability  or  blindness  which  are  made 
by  Slate  agencies.  The  demonstration 
projects  will  involve  disability  cases 
under  title  II  of  the  Social  Security  Act 
(the  Act)  as  well  as  blindness  and 
disability  cases  in  the  Supplemental 
Security  Income  (SSI)  program  under 
title  XVI  of  the  Act.  Participants  in  the 
demonstrations  will  be  selected 
randomly  from  among  individuals  who 
have  applied  for  benfits  but  have  not 
received  an  initial  determination  about 
their  eligibility,  and  from  among 
individuals  who  have  been  receiving 
benefits  but  whose  condition  is  being 
reviewed  to  determine  whether  they  are 
still  disabled  or  blind. 

Under  the  demonstration  projects, 
individuals  who  are  selected  to 
participate  will  be  provided  an 
opportunity  for  an  interview  with  a 
State  agency  disability  examiner  prior  to 
any  initial  determination  of  ineligibility. 
In  some  locations  a  State  agency 
medical  consultant  may  participate  in 
the  interview  together  with  the 
disability  examiner,  although  the  rest  of 
this  preamble  will  refer  only  to  the 
disability  examiner.  Medical 
examinations  will  not  be  conducted  as 
part  of  the  interview  process.  The 
demonstration  projects  will  be 
conducted  in  several  States.  Their 
purpose  is  to  test  whether  an  interview 
with  the  State  agency  disability 
examiner  at  this  stage  of  the 
decisionmaking  process  will  result  in  a 
better  evaluation  of  the  person's 
condition  and  simplify  and  expedite  the 
decisionmaking  process. 


DATES:  We  will  consider  your  comments 
if  we  receive  them  no  later  than  January 
27.1986. 

ADDRESSES:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203,  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Security  Administration,  3-B-4 
Operations.  Building.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cliff  Terry,  Office  of  Regulations,  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (301)  594-7519. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
98^*60,  the  Social  Security  Disability 
Benefits  Reform  Act  of  1984,  enacted 
October  9, 1984,  addresses  selected 
aspects  of  the  standards  and  procedures 
for  determining  whether  people  are 
disabled  or  blind  for  purposes  of 
eligibility  for  benefits  under  titles  II  and 
XVI  of  the  Act.  (In  the  rest  of  this 
preamble,  we  use  "disability"  and 
"disabled"  to  include  blindness.)  A 
much-discussed  issue  in  the  past  few 
years  has  been  the  process  of  reviewing 
the  condition  of  people  already 
receiving  disability  benefits  to 
determine  whether  they  continue  to  be 
disabled.  One  point  of  concern  in  that 
process  has  been  the  fact  that  the  initial 
determination  as  to  whether  an 
individual's  disabihty  has  ceased  is 
based  on  a  paper  review  of  the  evidence 
in  the  individual's  case  record,  and  is 
usually  made  without  the  adjudicator 
having  personally  observed  the 
individual  or  having  heard  firsthand  the 
individual's  own  description  of  his  or 
her  condition.  The  decisionmaking 
process  is  the  same  for  new  applications 
for  disability  beneHts,  and  the  same 
concerns  have  been  voiced  about  it. 

Section  6  of  Pub.  L.  98-460  calls  for 
demonstration  projects  to  test  the  use  of 
personal  appearance  interviews  at  the 
initial  stage  of  the  decisionmaking 
process  for  continuing  disability  reviews 
and  for  initial  disability  claims  under 
both  title  II  and  title  XVI  of  the  Act. 
Under  section  6  of  Pub.  L.  98-460,  the 
Secretary  of  Health  and  Human  Services 
is  required  to  conduct  demonstration 
projects  in  which  beneficiaries  who  are 
undergoing  continuing  disability  review, 
and  claimants  who  have  just  applied  for 
disability  benefits,  and  provided  an 
opportunity  for  an  interview  with  the 


State  agency  disability  examiner  prior  to 
any  initial  determination  of  ineligibility. 

Existing  Procedures 

Our  tiTsi  level  of  decisionmaking 
about  a  person's  eligibility  or  continuing 
eligibility  for  benefits  is  called  an 
"initial  determination."  The  initial 
determination  of  whether  a  person  is 
disabled  for  purposes  of  title  II  or  title 
XVI  benefits  is  usually  made  by  a  State 
agency  under  the  regulations  at  20  CFR 
Part  404,  Subpart  Q,  and  Part  416. 
Subpart  J.  The  State  agency  employees 
who  make  the  determination  are  a 
physician  or  psychologist  called  a 
medical  consultant  and  a  non-physician 
called  a  disability  examiner,  the 
disability  examiner  must  be  qualified  to 
interpret  and  evaluate  medical  reports 
and  other  evidence  relating  to  a  person's 
physical  or  mental  impairments  and,  as 
necessary,  to  determine  the  capacities  of 
the  person  to  perform  substantial  gainful 
activity  as  defined  at  20  CFR  404.1572 
and  416.972.  A  person  who  is 
dissatisfied  with  the  initial 
determination  in  his  or  her  case  usually 
has  three  levels  of  administrative  appeal 
available.  Except  for  certain  title  XVI 
and  concurrent  title  II/XVI  cases 
described  below,  the  first  level  of  appeal 
is  called  reconsideration.  The  second 
and  third  levels,  respectively,  are  a 
hearing  before  an  administrative  law 
judge  and  a  review  by  the  Appeals 
Council. 

For  title  XVI  and  concurrent  title  11/ 
XVI  cases  in  which  the  initial 
determination  is  that  a  person's  benefits 
must  be  terminated  because  his  or  her 
disability  has  ceased  due  to  medical 
reasons,  the  first  level  of  appeal  is  an 
administrative  law  judge  hearing,  and 
the  second  level  is  a  review  by  the 
Appeals  Council.  By  "medical  reasons" 
we  mean  both  what  the  existing 
disability  program  regulations  call 
"medical  considerations"  (§§  404.1525— 
404.1530  and  416.925-^16.930)  and  what 
they  call  "vocational  considerations" 
(SS  404.1560—404.1569  and  416.960— 
416.969). 

Section  4  of  Pub.  L.  97-455,  enacted 
January  12. 1983,  effective  with 
reconsiderations  requested  after  1983, 
provides  a  new  reconsideration  process 
which  we  call  a  disability  hearing.  The 
statute  makes  disability  hearings 
available  to  title  II  beneficiaries  who 
request  reconsideration  of  an  initial 
determination  that  the  physicial  or 
mental  impairment  on  the  basis  of  which 
benefits  have  been  payable  has  ceased, 
did  not  exist,  or  is  no  longer  disabling. 
The  disability  hearing  is  a  face-to-face 
evidentiary  hearing  before  a  disability 
hearing  officer,  usually  a  State  agency 
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employee.  Under  the  Secretary's 
rulemaking  authority,  our  Notice  of 
Proposed  Rulemaking  published  August 
15, 1983  (48  FR  36831)  proposed  to 
provided  the  same  kind  of  hearing  in 
comparable  title  XVI  cases. 

A  principal  goal  of  the  disability 
program  is  to  provide  benefits  under  the 
law  in  as  accurate  and  timely  a  manner 
as  possible.  To  accomplish  this,  the 
Social  Security  Administration  (SSA) 
has  operated  under  procedures  designed 
to  assure  that  all  relevant  evidence  is 
obtained  and  considered  in  making 
disability  determinations  at  the  State 
agency  level  of  decisionmaking  and  to 
provide  an  opportunity  for  face-to-face 
appeal  of  an  initial  unfavorable  State 
agency  decision  at  a  later  stage  in  the 
decision  process. 

Under  existing  procedures,  an  initial 
determination  as  to  whether  the 
claimant  (the  person  who  has  applied 
for  benefits)  or  beneficiary  (the  person 
whose  entitlement  has  been  estabUshed) 
is  disabled  or  continues  to  be  disabled  is 
usually  made  by  the  State  agency  on  the 
basis  of  the  evidence  (written  medical 
and  vocational  reports)  in  the  person's 
case  file.  Currently,  the  claimant  or 
beneficiary  can  give  us  or  have  us  get 
any  additional  or  new  informaiton  on 
paper,  including  reports  from  doctors, 
hospitals,  emloyers  or  others,  that  he  or 
she  believes  we  should  have  before  the 
determination  is  made.  The  claimant  or 
beneficiary  also  talks  to  an  SSA  district 
office  employee,  but  the  SSA  employee 
does  not  make  the  disability 
determination  in  the  great  majority  of 
cases,  namely  those  where  the 
determination  is  based  on  medical/ 
vocational  factors.  The  SSA  employee 
writes  down  all  pertinent  information 
the  claimant  or  beneficiary  tells  the 
emplyee,  and  anything  the  employee 
observes  by  seeing  and  hearing  the 
claimant  or  beneficiary  that  may  be 
relevant  in  evaluating  his  or  her 
condition.  The  SSA  employee  thea 
sends  this  information  and  any 
information  or  evidence  the  claimant  or 
beneficiary  provided  on  paper  to  the 
State  agency. 

The  State  agency  evaluates  the 
available  evidence  and  obtains  any 
additional  evidence  necessary,  including 
reports  from  the  individual's  own 
medical  sources  as  well  as  reports  from 
physicians  who  examined  the  individual 
at  the  State  agency's  request.  The  state 
agency  they  makes  an  initial 
determination  as  to  whether  the 
individual  is  disabled  on  the  basis  of  the 
evidence  in  the  case  file.  In  the  process 
of  appealing  an  unfavorable 
determination,  at  a  later  stage  in  the 
decisionmaking  process,  a  beneficiary  or 


claimant  is  entitled  to  a  face-to-face 
meeting  with  a  decisionmaker  (a 
disability  hearing  officer  or  an 
administrative  law  judge). 

The  Demonstration  Projects 

In  passing  Pub.  L.  98-460,  Congress 
decided  we  should  test  potential 
changes  in  the  disability  determination 
process  by  offering  a  face-to-face 
interview  between  the  claimant  or 
beneficiary  and  the  State  agency 
disability  examiner  at  the  first  stage  of 
decisionmaking.  The  Ways  and  Means 
Committee  of  the  House  of 
Representatives  stated: 
"The  committee  believes  that  such  a 
meeting  at  the  initial  stage  in  the 
adjudicative  process  would  permit  State 
agency  disability  examiners  to  better 
assess  the  individual's  residual 
functional  capacity  and  assure  that  all 
relevant  medical  and  vocational 
information  has  been  obtained. 
Moreover,  an  inter\'iew  at  the  initial 
State  agency  level,  rather  than  at  some 
later  stage,  would  both  simplify  and 
expedite  the  decisionmaking  process." 
(H.  R.  Rep.  No.  618.  98th  Cong.,  2d  Sess. 
17  (1984)). 

Accordingly,  sections  6(d)  and  (e)  of 
Pub.  L.  98-460  require  us.  as  soon  as 
practicable  after  October  9, 1984.  the 
date  of  enactment,  to  implement 
demonstration  projects  in  which  the 
opportunity  for  a  personal  appearance  is 
provided  to  disability  claimants  and 
beneficiaries  prior  to  an  initial  disability 
denial  or  periodic  review  cessation 
determination  by  a  State  agency  under 
titles  II  and  XVI  of  the  Act. 

For  determinations  in  continuing 
disability  review  cases,  the  provision 
specifies  that  the  opportunity  for  a 
personal  appearance  at  the  initial  level 
of  decisionmaking  takes  the  place  of  the 
evidentiary  hearing  at  the 
reconsideration  level  of  review  which  is 
required  under  section  205(b)(2)  of  the 
Act.  For  initial  claims,  the  statute  does 
not  specify  that  the  opportunity  for  a 
personal  appearance  at  the  initial  level 
of  decisionmaking  will  replace  the 
reconsideration  level  of  review,  but  the 
legislative  history  indicates  that  this 
was  Congress's  intent.  Additionally,  we 
see  no  advantage  to  maintaining  the 
reconsideration  level  of  appeal  for  these 
initial  claims.  By  providing  the  claimant 
with  a  pre-decision  notice  followed  by 
the  opportunity  to  submit  additional 
evidence  and  to  meet  face-to-face  with 
the  decisionmaker,  we  are,  in  effect, 
folding  the  reconsideration  process  into 
the  initial  step  of  adjudication.  To  offer 
a  reconsideration  in  such  cases  would 
only  delay  cases  from  moving  through 
the  appeals  process. 


The  demonstrations  involving 
claimants  are  to  be  conducted  in  at  least 
five  States  and  the  demonstrations 
invoUing  beneficiaries  are  to  be 
conducted  in  at  least  five  States.  We  are 
required  to  report  to  Congress  on  the 
demonstration  projects,  together  with 
any  recommendations,  by  December  31. 
1986. 

Section  6(d)  of  Pub.  L  98-460  requires 
us  to  implement  these  demonstration 
projects  in  continuing  disability  review 
cases  where  the  review  is  required  by 
section  221(i)  of  the  Act  (periodic  review 
cases)  or  is  made  under  title  XVI  of  the 
Act.  However,  our  proposed  regulations 
also  include  "medical  diar>'"  cases  in 
the  demonstrations.  These  are  the  cases 
which  are  selected  for  continuing 
disability  review  because  medical 
improvement  was  expected.  We  decided 
to  include  these  cases  because  the 
issues  to  be  decided  are  the  same  as  in 
the  periodic  review  cases,  and  excluding 
medical  diary  cases  would  lengthen  the 
time  required  to  obtain  adequate  sample 
sizes  with  which  to  assess  the  results  of 
the  demonstrations.  We  believe  this 
decision  is  supportable  based  on  the 
Conference  Committee  report,  which 
indicates  that  the  section  6(d) 
demonstration  projects  will  provide  for 
"face-to-face  pre-termination  inter\'iews 
for  continuing  disability  review  issues  at 
the  initial  rather  than  the 
reconsideration  level,"  suggesting 
congressional  intent  to  include 
continuing  disability  review  cases  of 
any  kind.  (H.R.  Rep.  No.  1039,  98th 
Cong.,  2d  Sess.  32  (1984).) 

We  are  proposing  regulations  to 
inform  people  who  may  be  selected  to 
participate  in  the  demonstration  projects 
of  the  change  in  the  procedures  for 
deciding  their  cases  and  of  the  change  in 
their  appeal  rights.  We  emphasize, 
however,  that  the  demonstration 
projects  are  only  tests  of  a  different 
method  of  getting  evidence  of  disability: 
the  projects  do  not  involve  changes  in 
standards  used  for  determining  whether 
or  not  a  person  is  disabled. 

Our  proposed  regulations  describe  the 
demonstration  projects  and  explain  the 
procedures  and  the  individual's  rights  in 
connection  with  the  interview. 

The  proposed  regulations  specify  that. 
in  connection  with  his  or  her  interview, 
the  claimant  or  beneficiary  has  the  right 
to— 

(1)  Meet  face-to-face  with  a  Stale 
agency  disability  examiner  before  a 
medical/vocational  denial  or  cessation 
determination  is  made: 

(2)  Have  us  or  the  State  agency  assist 
in  getting  evidence: 

(3)  Be  represented  at  the  interview: 
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(4)  Review  the  evidence  in  the  file 
either  on  or  before  the  date  of  the 
interview; 

(5)  Present  additional  evidence  at  the 
interview;  and 

(6)  Present  witnesses  at  the  interview. 
The  claimant  or  beneficiary  and  his  or 

her  representative  or  witnesses  may  be 
eligible  for  reimbursement  under  the 
State  agency's  rules  for  travel  expenses 
incurred  in  connection  with  the 
interview  if  the  distance  from  the 
person's  residence  or  office  (whichever 
he  or  she  travels  from]  to  the  interview 
site  exceeds  75  miles. 

The  proposed  regulations  specify  that 
the  first  level  of  appeal  from  the  State 
agency  initial  determination  following 
the  opportunity  for  an  interview 
(regardless  of  whether  or  not  the 
claimant  or  beneficiary  takes  advantage 
of  the  opportunity)  is  a  hearing  before 
an  administrative  law  judge. 

We  will  select  people  to  participate  in 
the  demonstrations  from  among 
claimants  in  all  or  part  of  at  least  five 
States  and  from  among  beneficiaries  in 
all  or  part  of  at  least  five  States.  We  will 
select  participants  randomly  fit)m 
among  individuals  who  will  have  their 
initial  determinations  about  disability 
made  by  a  State  agency  under 
SS  404.1613  or  416.1013.  Thus,  people 
whose  disability  determinations  will  not 
be  made  by  a  State  agency  will  not  be 
included  in  the  projects.  For  example, 
SSA  offices  (rather  than  State  agencies) 
determine  that  people  are  not  disabled  if 
they  are  in  fact  performing  substantial 
gainful  activity  in  spite  of  their  medical 
condition.  We  plan  to  include  in  the 
demonstrations  all  kinds  of  State  agency 
cases  expect  those  described  in  items 
(4H6)  below,  but  because  unforeseen 
circumstances  may  arise,  we  have 
provided  in  item  (7)  for  exclusion  of  any 
cases  we  may  find  it  would  be 
impractical  in  include. 

For  people  in  the  followng  categories. 
State  agencies  will  continue  to  make 
disability  determinations  without  the 
interviews  required  by  Pub.  L  98-460: 

(1)  People  not  randomly  selected  to 
participate  in  the  demonstration 
projects; 

(2)  People  who  can  be  determined  to 
be  disabled  on  the  basis  of  the  evidence 
in  their  files; 

(3)  People  who,  without  good  cause, 
fail  to  make  a  timely  reply  to  (or  who 
decline)  the  offer  of  an  interview 
(however,  their  first  level  of  appeal  of 
our  disability  determination  in  these 
cases  will  also  be  a  hearing  before  an 
administrative  law  judge); 

(4)  People  who  have  been  determined 
not  disabled  but  whose  cases  are  being 
reexamined  under  the  new  disability 
standards  in  accordance  with  the  Social 


Security  Disability  Benefits  Reform  Act 
of  1984; 

(5)  Claimants  who,  after  being 
selected  to  participate  in  a  project  move 
to  an  area  where  the  State  agency  is  not 
participating  in  a  project  for  claimants; 

(6)  Beneficiaries  who,  after  being 
selected  to  participate  in  a  project  move 
to  an  area  where  the  State  agency  is  not 
participating  in  a  project  for 
beneficiaries;  and 

(7)  People  the  Social  Security 
Administration  finds  it  would  be 
impractical  to  indude  in  the  projects. 

We  are  excluding  the  people 
described  in  item  (4)  above  from  the 
demonstration  projects  because  these 
people,  although  their  cases  are  being 
reexamined,  have  already  been  through 
a  disability  determination  process 
(including,  in  some  cases,  several  levels 
of  administrative  review]  and  including 
them  in  the  demonstration  could 
possibly  deter  the  expeditious 
processing  of  their  cases  and  might  bias 
the  results  of  the  demonstrations. 

As  item  (2)  above  implies,  the  State 
agency  will  offer  the  opportunity  for  an 
interview  only  after  concluding  that  a 
determination  based  only  on  the  written 
reports  in  the  case  record  would  be  a 
denial  or  cessation.  "Hie  proposed 
regulations  indicate  that  where  this 
occurs,  the  State  agency  will  mail  the 
individual  a  notice  informing  him  or  her 
of  the  preliminary  unfavorable 
determination  and  of  the  opportunity  for 
an  interview  before  a  formal 
determination  is  made.  The  notice  will 
state  that  the  individual  has  30  days 
from  the  date  he  or  she  receives  the 
notice  to  request  an  interview  but 
explain  that  this  deadline  can  be 
extended  for  good  cause  under  the 
standards  in  §5  404.91  and  416.1411. 
(The  existing  regulations  at  §§  404.901 
and  416.1401  explain  that  the  date  the 
individual  receives  notice  means  "5 
days  after  the  date  on  the  notice,  unless 
you  show  us  that  you  did  not  receive  it 
within  the  5-day  period."] 

If  the  claimant  or  beneficiary  makes  a 
timely  request  for  an  interview,  the 
State  agency  will  mail  a  notice  of  its 
time  and  place  at  least  20  days  in 
advance,  unless  the  claimant  or 
beneficiary  waives  (in  writing]  his  or  her 
right  to  the  20-day  advance  notice.  The 
claimant  or  beneficiary  will  be  informed 
that  he  or  she  should  not  waive  the  right 
to  the  20-day  advance  notice  if  he  or  she 
needs  time  to  get  ready  for  the 
interview.  It  a  claimant  or  beneficiary 
waives  (in  writing]  his  or  her  right  to  the 
20-day  advance  notice,  an  interview  will 
be  scheduled  as  soon  as  possible  and 
the  State  agency  will  mail  a  notice  of  the 
time  and  place  of  the  interview  at  least 
10  days  in  advance,  unless  the  interview 


is  scheduled  by  telephone  as  explained 
below. 

Occasionally,  for  the  convenience  of 
all  parties  involved,  an  interview  may 
be  scheduled  by  telephone.  In  such 
instances,  the  State  agency  will  mail  a 
notice  of  the  time  and  place  of  the 
interview  only  if  it  is  scheduled  for  a 
date  not  less  than  5  days  from  the  date 
the  telephone  arrangements  were  made. 
If  an  interview  was  scheduled  by 
telephone  and  the  claimant  or 
beneficiary  does  not  appear  for  the 
interview,  the  disability  examiner  will 
take  one  of  the  following  actions: 

(1)  If  a  notice  of  the  time  and  place  of 
the  interview  was  not  mailed  at  least  20 
days  before  the  scheduled  date  of  the 
interview  and  the  claimant  or 
beneficiary  did  not  waive  (in  writing) 
his  or  her  right  to  the  20-day  advance 
notice,  the  disability  examiner  will 
schedule  another  interview.  The  State 
agency  will  mail  a  notice  of  the  time  and 
place  of  the  interview  at  least  20  days  in 
advance. 

(2)  If  a  notice  of  the  time  and  place  of 
the  interview  was  not  mailed  to  the 
claimant  or  beneficiary  and  he  or  she 
waived  (in  writing]  his  or  her  right  to  the 
20-day  advance  notice,  the  disability 
examiner  will  schedule  another 
interview.  The  State  agency  will  mail  a 
notice  of  the  time  and  place  of  the 
interview  at  least  10  days  in  advance. 

In  any  case  where  the  20-day  advance 
notice  (or,  if  the  right  to  the  20-day 
advance  notice  is  waived,  the  10-day  or 
5-day  notice]  or  the  interview  was 
mailed  to  the  claimant  or  beneficiary 
and  he  or  she  does  not  appear  for  the 
interview,  the  disability  examiner  will 
make  a  determination  as  to  whether  the 
claimant  or  beneficiary  is  disabled 
based  on  the  evidence  in  his  or  her  case 
file.  A  written  notice  of  that 
determination  will  be  mailed  to  the 
claimant  or  beneficiary  at  his  or  her  last 
known  address. 

At  the  request  of  the  claimant  or 
beneficiary,  the  State  agency  may  allow 
up  to  15  days  after  the  interview  for 
receipt  of  additional  evidence  which 
was  not  available  at  that  time.  The  State 
agency  may  also  obtain  additional 
evidence,  including  a  consultative 
medical  examination  as  described  in 
§§  404.1517  and  416.917,  after  the 
interview  if  it  believes  it  is  necessary  for 
a  sound  determination. 

In  preparing  our  report  to  Congress  on 
the  demonstration  projects,  we  will 
evaluate  them  primarily  by  comparing 
the  demonstration  procedures  with  our 
usual  procedures  in  terms  of  such  things 
as — 

(1)  Elapsed  time  to  final  decision 
either  from  the  claimant's  application  or 
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from  starting  the  review  of  the 
beneficiary's  continued  ehgibillty; 

(2)  Acceptance  rate  for  interviews 
offered: 

(3)  Frequency  of  favorable 
determinations; 

(4)  Accuracy  of  determinations: 
(5}  Appeal  rates: 

(6)  Reversal  rates  on  appeal:  and 

(7)  Program  and  administrative  costs. 

Regulatory  Procedures 

Executive  Order  12291 . 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291. 
They  will  not  have  an  annual  effect  on 
the  economy  of  $100  miihon  or  more  and 
and  do  not  meet  any  of  the  other  criteria 
for  a  major  regulation.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  affect  only 
individuals  and  States.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act  is  not 
required. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements  in 
S§  404.906(d)  and  418.1406(d).  As 
required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  we 
have  submitted  a  copy  of  this  proposed 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  agency  ofRcial 
designated  for  this  purpose  whose  name 
appears  in  this  preamble  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  OfTice 
Building,  Room  3206,  Washington,  D.C 
20503.  Attention:  Desk  OfHcer  for  HHS. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.802 — Social  Security — 
Disability  Insurance  and  13.807 — 
Supplemental  Security  Income.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors,  and 
Disability  (nsuranoe. 


20  CFR  Part  418 

Administrative  practice  and 
procedure.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 

Dated:  May  16. 1985. 
Martha  A.  McStaen. 
Acting  Commistioner  of  Social  Security. 

Approved:  )uly  2. 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

Subpart  J  of  Part  404  and  Subpart  N  of 
Part  416  of  20  CFR  are  amended  as 
follows: 

PART  404-{  AMENDED] 

1.  The  authority  citation  for  Subpart ) 
of  Part  404  is  revised  to  read  as  follows: 

Aiidmrity:  Sees.  205  and  1102  of  the  Social 
Security  Act  sec  5  of  Reorganization  Plan 
No.  1  of  1953.  sec.  6  of  Pub.  L  98-488.  S3  Slat 
1368.  49  StaL  647.  98  Stat  1802  (42  U3.C.  405 
and  1302). 

2.  Section  404.906  is  added  to  read  as 
followr. 

§  404.906    Opportunity  for  personal 
appearance  tnterview  tMfore  Initial 
disability  denial  or  cessation 
determination    demonstration  projects.^ 

(a)  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  Part  or  Part  422.  we  are  establishing 
the  procedures  set  out  in  this  section  for 
demonstration  projects  involving  certain 
initial  determinations  about  eligibility  or 
continued  eligibility  for  benefits  based 
on  disability.  There  will  be  two  types  of 
demonstration  projects:  projects 
involving  individuals  who  have  applied 
for  benefits  but  have  not  received  an 
initial  determination  about  their 
eligibility,  and  projects  involving 
•  individuals  who  have  been  receiving 
benefits  but  whose  condition  is  being 
reviewed  to  determine  whether  they  are 
still  disabled.  Each  of  the  two  types  of 
projects  wrill  be  conducted  in  at  least 
five  States.  Projects  may  be  conducted 
on  a  Statewide  basis  or  in  only  part  of 
the  State.  Participants  will  be  selected 
randomly  from  among  individuals  who 
will  have  their  initial  determinations 
about  disability  made  be  a  State  agency 
(see  §§  404.1503  and  404.1613). 
excluding — 

(1)  Individuals  who  have  been 
determined  not  disabled  but  whose 
cases  are  being  reexamined  under  the 
new  disability  standards  in  accordance 
with  Pub.  L  96-460; 

(2)  Claimants  who,  after  being 
selected  to  participate  in  a  project,  move 
to  an  area  where  the  State  agency  is  not 
participating  in  a  project  for  claimants; 

(3)  flieneficiaries  who,  after  being 
selected  to  participate  in  a  project,  move 


to  an  area  where  the  State  agency  is  not 
participating  in  a  project  for 
beneficiaries;  and 

(4)  Individuals  the  Social  Security 
Administration  finds  it  would  be 
impractical  to  include  in  the  projects. 

(b)  Summary  of  procedure.  The 
individuals  selected  to  participate  will 
be  given  an  opportunity,  before  any 
initial  determination  is  made  that  diey 
are  not  disabled,  for  a  personal 
appearance  interview  with  the  State 
agency  disability  examiner  who  will 
make  the  disability  determination.  In 
some  locations,  a  State  agency  medical 
consultant  may  participate  in  the 
inter\'iew8  together  with  the  disability 
examiner,  although  the  rest  of  this 
section  will  refer  only  to  the  disability 
examiner.  Medical  examinations  will 
not  be  conducted  as  part  of  the 
interview  process.  The  reconsideration 
level  of  review  will  be  eliminated  for 
individuals  who  are  given  the 
opportunity  for  an  Interview  under  Ae 
demonstration  projects.  Thus,  for 
individuals  who  are  given  the 
opportunity  for  an  interview,  whether  or 
not  they  take  advantage  of  the 
opportunity,  the  first  level  of  appeal 
from  the  initial  determination  will  be  a 
hearing  before  an  administrative  law 
judge.  Determinations  for  individuals 
not  included  in  the  projects  will  be  made 
under  current  usual  procedures.  The 
demonstration  projects  will  begin  as 
soon  as  practicable  and  will  end  as  soon 
as  a  large  enough  sample  of  cases  is 
completed  to  permit  proper  evaluation 
of  the  demonstration  projects,  but  no  • 
later  than  December  31, 1987. 

(c)  Authority  and  purpose.  The 
demonstration  projects  are  required  by 
section  6  of  Pub.  L  98-460,  the  Socia) 
Security  Disability  Benefits  Reform  Act 
of  1984.  Their  purpose  is  to  test  whether 
a  face-to-face  interview  with  the  State 
agency  disability  examiner  at  this  stage 
of  the  decisionmaking  process  will  result 
in  a  better  evaluation  of  the  person's 
condition,  assure  that  all  relevant 
information  is  obtained,  and  simplify 
and  expedite  the  decisionmaking 
process.  The  projects  are  only  tests  of  a 
different  method  of  getting  evidence  of 
disability;  they  do  not  involve  changes 
in  standards  used  for  determining 
whether  or  not  a  person  is  disabled. 

(d)  Procedures  for  cases  included  in 
the  projects.  If  you  are  selected  to 
participate  in  the  projects,  the  State 
agency  disability  examiner  will  review 
all  medical  and  vocational  evidence  la 
your  file,  including  any  you  provided 
and  any  the  State  agency  obtained,  just 
as  under  the  usual  procedures.  If  the 
disability  examiner  then  determines  that 
yon  are  disabled,  you  will  receive  a 
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written  notice  of  that  determination  as 
under  usual  procedures.  But  if  the 
disability  examiner  believes  the 
evidence  in  your  file  requires  a 
determination  that  you  are  not  disabled, 
the  disability  examiner  will  mail  a 
written  notice  to  you  at  your  last  known 
address  telling  you  his  or  her 
preliminary  conclusion  and  why  he  or 
she  believes  that  such  a  determination  is 
required.  The  notice  will  also  tell  you 
that  before  a  formal  determination 
about  your  disability  is  made,  you  may 
have  an  interview  with  the  State  agency 
disability  examiner  if  you  request  it 
within  30  days  after  the  date  you  receive 
the  notice.  If  you  make  a  late  request  for 
an  interview  but  show  in  writing  that 
you  had  good  cause  under  the  standards 
in  §  404.911  for  missing  the  deadline,  the 
disability  examiner  will  extend  the 
deadline.  If  you  do  not  request  an 
interview,  or  if  you  requested  an 
interview  and  notice  of  its  time  and 
place  was  mailed  to  you  as  provided  in 
this  paragraph  (or  paragraph  (e)(2)  of 
this  section)  but  you  do  not  appear  for 
the  interview,  the  disability  examiner 
will  make  a  determination  as  to  whether 
you  are  disabled  based  on  the  evidence 
in  your  case  file.  A  written  notice  of  that 
determination  will  be  mailed  to  you  at 
your  last  known  address.  The  notice  will 
state  the  reasons  for  the  determination 
'and  its  effects,  and  will  inform  you  of 
the  right  to  a  hearing  before  an 
administrative  law  judge.  If  you  do 
request  an  interview  within  the  30-day 
time  period  (or  if  you  make  a  late 
request  and  the  disability  examiner 
extends  the  time  period  under  the  good 
cause  provision  as  provided  above),  the 
disability  examiner  will  mail  a  notice  to 
you  at  your  last  known  address 
informing  you  of  the  time  and  place  of 
your  interview.  The  notice  will  be 
mailed  at  least  20  days  before  the  date 
of  the  interview,  unless  you  waive  (in 
writing)  your  right  to  the  20-day  advance 
notice.  You  should  not  waive  this  right  if 
you  need  time  to  get  ready  for  the 
interview.  If  you  do  waive  this  right,  an 
interview  will  be  scheduled  for  you  as 
soon  as  possible  and  a  notice  of  the  time 
and  place  of  your  interview  will  be 
mailed  to  you  at  your  last  known 
address.  In  this  instance,  the  notice  will 
be  mailed  at  least  10  days  before  the 
dale  of  the  interview,  unless 
arrangements  for  the  interview  are  made 
by  the  telephone  as  explained  in 
paragraph  (e)  of  this  section. 

(e)  Inteniews  scheduled  by 
telephone.  Notwithstanding  paragraph 
(d)  of  this  section,  occasionally,  for  the 
convenience  of  all  parties  involved  and 
as  a  means  of  processing  your  case 
sooner,  arrangements  for  the  time  and 


place  of  the  interview  may  be  made  by 
telephone.  If  such  arrangements  are 
made  and  the  interview  is  scheduled  for 
a  date  not  less  than  5  days  from  the  date 
of  the  telephone  arrangements,  a  notice 
will  be  mailed  to  you  at  your  last  known 
address,  confirming  the  time  and  place 
of  the  interview.  If  an  interview  is 
scheduled  for  a  date  less  than  5  days 
from  the  date  of  the  telephone 
arrangements,  a  notice  confirming  the 
interview  will  not  be  mailed  to  you.  If  an 
interview  is  scheduled  by  telephone  and 
you  do  not  appear  for  the  interview,  the 
disability  examiner  will  take  one  of  the 
following  actions: 

(1)  If  a  notice  of  the  time  and  place  of 
the  interview  was  not  mailed  at  least  20 
days  before  the  scheduled  date  of  the 
interview  and  you  did  not  waive  (in 
writing]  your  right  to  the  20-day  advance 
notice  explained  in  paragraph  (d)  of  this 
section,  the  disability  examiner  wiH~- 
schedule  another  interview  for  ypu.  A 
notice  informaing  you  of  the  time  and 
place  of  the  rescheduled  interview  will 
be  mailed  to  you  at  your  last  known 
address.  The  notice  will  be  mailed  at 
least  20  days  before  the  date  of  the 
interview. 

\Z)  If  a  notice  of  the  time  and  place  of 
the  interview  was  mailed  to  you,  and 
you  waived  (in  writing)  your  right  to  the 
20-day  advance  notice  explained  in 
paragraph  (d)  of  this  section,  the 
disability  examiner  will  make  a 
determination  as  to  whether  you  are 
disabled  based  on  the  evidence  in  your 
case  file.  A  written  notice  of  that 
determination  will  be  mailed  to  your  last 
known  address. 

(3)  If  a  notice  of  the  time  and  place  of 
the  interview  was  not  mailed  to  you, 
and  you  waived  (in  writing)  your  right  to 
the  20-day  advance  notice  explained  in 
paragraph  (d)  of  this  section,  the 
disability  examiner  will  schedule 
another  interview  for  you.  A  notice 
informing  you  of  the  time  and  place  of 
the  rescheduled  interview  will  be  mailed 
to  you  at  your  last  known  address.  The 
notice  will  be  mailed  at  least  10  days 
before  the  date  of  the  interviev,/. 

(f)  Change  in  time  or  place  of 
interview.  If  you  are  unable  to  travel  or 
have  some  other  reason  why  you  cannot 
attend  your  interview  at  the  scheduled 
time  or  place,  you  should  request  at  the 
earliest  possible  date  that  the  time  or 
place  be  changed.  The  disability 
examiner  will  change  the  time  or  place  if 
there  is  good  cause  for  doing  so  under 
the  standards  in  §  404.936  (c)  and  (d). 

(g)  Your  rights.  In  connection  with 
your  interview — 

(1)  You  may  request  that  we  or  the 
State  agency  assist  you  in  obtaining 
pertinent'evidence  about  your  disability; 


(2)  You  may  have  a  representative, 
appointed  under  Subpart  R  of  this  Part, 
at  your  interview,  or  you  may  represent 
yourself; 

(3)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  on  the  date  of  your  interview  or  at 
an  earlier  time  at  your  request; 

(4)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
inteview;  and 

(5)  You,  your  representative,  and  your 
witnesses  may  be  eligible  for.         ' 
reimbursement  under  the  State  agency's 
rules  for  travel  expenses  incurred  in 
connection  with  your  interview  if  the 
distance  from  the  person's  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(h)  After  your  interview.  At  your 
request,  the  disability  examiner  may 
allow  up  to  15  days  after  your  interview 
for  receipt  of  evidence  which  was  not 
available  at  the  time  of  the  interview. 
This  disability  examiner  may  also 
obtain  additional  evidence,  including  a 
consultative  medical  examination  as 
described  in  §  404.1517,  after  the 
interview  if  he  or  she  believes  it  is 
necessary  for  a  sound  determination. 
The  disability  examiner  will  then  follow 
the  sequential  evaluation  guidelines  in 
S  404.1520(aHO  and  the  disability 
standards  in  Pub.  L.  98-460,  and 
determine  whether  you  are  disabled.  A 
written  notice  of  the  determination 
made  in  your  case  will  be  mailed  to  you 
at  your  last  known  address.  The  notice 
will  state  the  reasons  for  the 
determination  and  its  effect,  and  wiU 
inform  you  of  the  right  to  a  hearing 
before  an  administrative  law  judge. 

(i)  Effect  of  the  State  agency's 
determination  for  project  participants. 
The  State  agency  disability  examiner's 
determination  is  an  initial  determination 
that  is  binding  unless — 

(1)  You  request  a  hearing  before  an 
administrative  law  judge  within  the  time 
period  described  in  paragraph  (j)  of  this 
section,  and  a  decision  is  made;  or 

(2)  The  initial  determination  is  revised 
as  provided  in  §  404.987. 

( j )  Appeal  righ  ts  for  project 
participants.  If  you  were  given  the 
opportunity  for  an  interview  (whether  or 
not  you  requested  oir  appeared  for  the 
interview)  and  you  kr  dissatisfied  with 
the  initial  determination,  you  may 
request  a  hearing  before  an 
administrative  law  judge.  You  must  file 
your  request  for  the  hearing  within  60 
days  after  the  date  you  receive  notice  of 
the  initial  determinaition  (or  within  the 
extended  time  period  if  vye  extend  the 
time  as  provided  in  {  404.933(c)).  Section 
404.933  explains  how  to  request  a 
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hearing  before  an  administrative  law 
judge.  (See  §§  404.929-404.961  for  the 
rules  concerning  administrative  law 
judge  hearings.) 

3.  The  authority  citation  for  Subpart  N 
of  Part  416  is  revised  to  read  as  follows: 

PART  416— (AMENDED] 

Authoiity:  Sect.  1102. 1631(c).  and  \b33  of 
the  Social  Security  Act  section  6  of  Pub.  L 
98-460:  49  Stat.  647.  86  SUt.  1457.  86  Stat. 
147a  96  Stat.  1802  (42  U.S.C.  1302. 1383. 
1383b). 

4.  Section  416.1406  is  added  to  read  as 
follows: 

§  416.1406    Opportunity  for  personal 
appsaraiKe  Interview  t>efore  initial 
disability  denial  or  cessation 
determinatiort— demonstration  projects. 

(aj  Applicability  and  scope. 
Notwithstanding  any  other  provision  in 
this  Part  or  Part  422,  we  are  establishing 
the  procedures  set  out  in  this  section  for 
demonstration  projects  involving  certain 
initial  determinations  about  eligibility  or 
continued  eligibility  for  benefits  based 
on  disability.  (For  purpose  of  this 
section,  "disability"  and  "disabled" 
include  blindness.)  There  will  be  two 
types  of  demonstration  projects:  projects 
involving  individuals  who  have  applied 
for  benefits  but  have  not  received  an 
initial  determination  about  their 
eligibility,  and  projects  involving 
individuals  who  have  been  receiving 
benefits  but  whose  condition  is  being 
reviewed  to  determine  whether  they  are 
still  disabled.  Each  of  the  two  types  of 
projects  will  be  conducted  in  at  least 
five  States.  Projects  may  be  conducted 
on  a  Statewide  basis  or  in  only  part  of 
the  State.  Participants  will  be  selected 
randomly  from  among  individuals  who 
will  have  their  initial  determinations 
about  disability  made  by  a  State  agency 
(see  §  §  416.903  and  404.1013), 
excluding — 

(1)  Individuals  who  have  been 
determined  not  disabled  but  whose 
cases  are  being  reexamined  under  the 
new  disability  standards  in  accordance 
with  Pub.  L.  98-460; 

(2)  Claimants  who,  after  being 
selected  to  participate  in  a  project,  move 
to  an  area  where  the  State  agency  is  not 
participating  in  a  project  for  claimants;    . 

(3)  Beneficiaries  who,  after  being 
selected  to  participate  in  a  project,  move 
to  an  area  where  the  State  agency  is  not 
participating  in  a  project  for 
beneficiaries;  and 

(4)  Individuals  the  Social  Security 
Administration  finds  would  be 
impractical  to  iriclude  in  the  projects. 

(b)  Summary  of  procedure.  The 
individuals  selected  to  participate  will 
be  given  an^opportunity,  before  any 


initial  determination  is  made  that  they 
are  not  disabled,  for  a  personal 
appearance  interview  with  the  State 
agency  disability  examiner  who  will 
make  the  disability  detennination.  In 
some  locations,  a  State  agency  medical 
consultant  may  participate  in  the 
interviews  together  with  the  disability 
examiner,  although  the  rest  of  this 
section  will  refer  only  to  the  disability 
examiner.  Medical  examinations  will 
not  be  conducted  as  part  of  the 
interview  process.  The  reconsideration 
level  of  review  will  be  eliminated  for 
individuals  who  are  given  the 
opportunity  for  an  interview  under  the 
demonstration  projects.  Thus,  for 
individuals  who  are  given  the 
opportunity  for  an  interview,  whether  or 
not  they  take  advantage  of  the 
opportunity,  the  first  level  of  appeal 
from  the  initial  determination  will  be  a 
hearing  before  an  administrative  law 
judge.  Determinations  for  individuals 
not  included  in  the  projects  will  be  made 
under  current  usual  procedures.  The 
demonstration  projects  will  begin  as 
soon  as  practicable  and  will  end  as  soon 
as  a  large  enough  sample  of  cases  is 
completed  to  permit  proper  evaluation 
of  the  demonstration  projects,  but  no 
later  than  December  31. 1987. 

(c)  Authority  and  purpose.  The 
demonstration  projects  are  required  by 
section  6  of  Pub.  L  9&-46a  the  Social 
Security  Disability  Benefits  Reform  Act 
of  1984.  Their  purpose  is  to  test  whether 
a  face-to-face  interview  with  the  State 
agency  disability  examiner  at  this  stage 
of  the  decisionmaking  process  will  result 
in  a  better  evaluation  of  the  person's 
condition,  assure  that  all  relevant 
information  is  obtained,  and  simplify 
and  expedite  the  decisionmaking 
process.  The  projects  are  only  tests  of  a 
different  method  of  getting  evidence  of 
disability;  they  do  not  involve  changes 
in  standards  used  for  determining 
whether  or  not  a  person  is  disabled. 

(d)  Procedures  for  cases  included  in 
the  projects.  If  you  are  selected  to 
participate  in  the  projects,  the  State 
agency  disability  examiner  will  review 
all  medical  and  vocational  evidence  in 
your  file,  including  any  you  provided 
and  any  the  State  agency  obtained,  just 
as  under  the  usual  procedures.  If  the 
disability  examiner  then  determines  that 
you  are  disabled,  you  will  receive  a 
written  notice  of  that  determination  as 
under  usual  procedures.  But  if  the 
disability  examiner  believes  the  > 
evidence  in  your  life  requires  a 
determination  that  you  are  not  disabled, 
the  disability  examiner  will  mail  a 
written  notice  to  you  at  your  last  known 
address  telling  you  his  or  her 
preliminary  conclusion  and  why  he  or 
she  believes  that  such  a  determination  is 


required.  The  notice  will  also  tell  yon 
that  before  a  formal  detennination 
about  your  disability  is  made,  you  may 
have  an  interview  with  the  State  agency 
disability  examiner  if  you  request  it 
within  30  days  after  the  date  yon  receive 
the  notice.  If  you  make  a  late  request  for 
an  interview  but  show  in  writing  that 
you  had  good  cause  under  the  standards 
in  S  416l1411  for  missing  the  deadline. 
the  disability  examiner  will  extend  the 
deadline,  if  you  ao  not  request  an 
interview,  or  if  you  requested  an 
interview  and  notice  of  its  time  and 
place  was  mailed  to  you  as  provided  in 
this  paragraph  (or  paragraph  (e)(2)  of 
this  section)  but  you  do  not  appear  for 
the  interview,  the  disability  examiner 
will  make  a  determination  as  to  whether 
you  are  disabled  based  on  the  evidence 
in  your  case  file.  A  written  notice  of  that 
determination  will  be  mailed  to  you  at 
your  last  known  address.  The  notice  wiU 
state  the  reasons  for  the  determination 
and  its  effect,  and  will  inform  you  of  the 
right  to  a  hearing  before  an 
administrative  law  judge.  If  you  do 
request  an  interview  within  the  30-day 
time  period  (or  within  the  extended  time 
period  if  you  make  a  late  request  and 
the  disability  examiner  extends  the  time 
period  under  the  good  cause  provision 
as  provided  above),  the  disability 
examiner  will  mail  a  notice  to  you  at 
your  last  known  address  informing  you 
of  the  time  and  place  of  your  interview. 
The  notice  will  be  mailed  at  least  20 
days  before  the  date  of  the  interview, 
unless  you  waive  (in  writing)  your  rigjit 
to  the  20-day  advance  notice.  You 
should  not  waive  this  right  if  you  need 
time  to  get  ready  for  the  interview.  If 
you  do  waive  this  right,  an  interview 
will  be  scheduled  for  you  as  soon  as 
possible  and  a  notice  of  the  time  and 
place  of  your  interview  will  be  mailed  to 
you  at  your  last  known  address.  In  this 
instance,  the  notice  will  be  mailed  at 
least  10  days  before  the  date  of  the 
interview,  unless  arrangements  for  the 
interviews  are  made  by  the  telephone  as 
explained  in  paragraph  (e)  of  this 
section. 

(e)  Interviews  scheduled  by 
telephone.  Notwithstanding  paragraph 
(d)  of  this  section,  occasionally,  for  the 
convenience  of  all  parties  involved  and 
as  a  means  of  processing  your  case 
sooner,  arrangements  for  the  time  and 
place  of  the  interview  may  be  made  by 
telephone.  If  such  arrangements  are 
-made  and  the  interview  is  scheduled  for 
a  date  not  less  than  5  days  from  the  date 
of  the  telephone  arrangements,  a  notice 
will  be  mailed  to  you  at  your  last  known 
address,  confirming  the  time  and  place 
of  the  interview.  If  an  interview  is 
scheduled  for  a  date  less  than  5  days 
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from  the  dale  of  the  telephone 
arrangements,  a  notice  confirming  the 
interview  will  not  be  mailed  to  you.  If  an 
interview  is  scheduled  by  telephone  and 
you  do  not  appear  for  the  interview,  the 
disability  examiner  will  take  one  of  the 
following  actions: 

(1)  If  a  notice  of  the  time  and  place  of 
the  interview  was  not  mailed  at  least  20 
days  before  the  scheduled  date  of  the 
interview  and  you  did  not  waive  (in 
writing)  your  right  to  the  20-day  advance 
notice  explained  in  paragraph  (d)  of  this 
section,  the  disability  examiner  will 
schedule  another  interview  for  you.  A 
notice  informing  you  of  the  time  and 
place  of  the  rescheduled  interview  will 
be  mailed  to  you  at  your  last  known 
address.  The  notice  will  be  mailed  at 
least  20  days  before  the  dale  of  the 
interview. 

(2)  If  a  notice  of  the  time  and  place  of 
the  interview  was  mailed  to  you,  and 
you  waived  (in  writing)  your  right  to  the 
20-day  advance  notice  explained  in 
paragraph  (d)  of  this  section,  the 
disability  examiner  will  make  a 
determination  as  to  whether  you  are 
disabled  based  on  the  evidence  in  your 
case  file.  A  written  notice  of  that 
determination  will  be  mailed  to  you  at 
your  last  known  address. 

(3)  If  a  notice  of  the  time  and  place  of 
the  interview  was  not  mailed  to  you. 
and  you  waived  (in  writing)  your  right  to 
the  20-day  advance  notice  explained  in 
paragraph  (d)  of  this  section,  the 
disability  examiner  will  schedule 
another  interview  for  you.  A  notice 
informing  you  of  the  time  and  place  of 
the  rescheduled  interview  will  be  mailed 
to  you  at  your  last  known  address.  The 
notice  will  be  mailed  at  least  10  days 
before  the  date  of  the  interview.   •     | 


(f)  Change  in  time  or  place  of 
interview.  If  you  are  unable  to  travel  or 
have  some  other  reason  why  you  cannot 
attend  your  interview  at  the  scheduled 
time  or  place,  you  should  request  at  the 
earliest  possible  date  that  the  time  or 
place  be  changed.  The  disability 
examiner  will  change  the  time  or  place  if 
there  is  good  cause  for  doing  so  under 
the  standards  in  §  416.1436(c)  and  (d). 

(g)  Your  rights.  In  connection  with 
your  interview — 

(1)  You  may  request  that  we  or  the 
State  agency  assist  you  in  obtaining 
pertinent  evidence  about  your  disability; 

(2)  You  may  have  a  representative, 
appointed  under  Subpart  O  of  this  Part, 
at  your  interview,  or  you  may  represent 
yourself; 

(3)  You  or  your  representative  may 
review  the  evidence  in  your  case  file, 
either  or  the  date  or  your  interview  or  at 
an  earlier  time  at  your  request; 

(4)  You  or  your  representative  may 
present  additional  evidence  and  bring 
witnesses  to  support  your  case  at  your 
interview;  and 

(5)  You,  your  representative,  and  your 
witnesses  may  be  eligible  for 
reimbursement  under  the  State  agency's 
rules  for  travel  expenses  incurred  in 
connection  with  your  interview  if  the 
distance  from  the  person's  residence  or 
office  (whichever  he  or  she  travels  from) 
to  the  interview  site  exceeds  75  miles. 

(h)  After  your  interview.  At  your 
request,  the  disability  examiner  may 
allow  up  to  15  days  after  your  interview 
for  receipt  of  evidence  which  was  not 
available  at  the  time  of  the  interview. 
The  disability  examiner  may  also  obtain 
additional  evidence,  including  a 
consultative  medical  examination  as 
described  in  §  416.917.  after  the 
interview  if  he  or  she  believes  it  is 


ecessary  for  a  sound  determination.  The 
disability  examiner  will  then  follow  the 
sequential  evaluation  guidelines  in 
§  416.920(a)  through  (f)  and  the 
disability  standards  in  Pub.  L  98-460, 
and  determine  wheSier  you  are 
disabled.  A  written  notice  of  the 
determination  made  in  your  case  will  be 
mailed  to  you  at  your  last  known 
address.  The  notice  will  state  the 
reasons  for  the  determination  and  its 
effect,  and  will  inform  you  of  the  right  to 
a  hearing  before  an  administrative  law 
judge. 

(i)  Effect  of  the  State  agency's 
determination  for  project  participants. 
The  State  agency  disability  examiner's 
determination  is  an  initial  determination 
that  is  binding  unless — 

(1)  You  request  a  hearing  before  an 
administrative  law  judge  within  the  time 
period  described  in  paragraph  (j)  of  this 
section,  and  a  decision  is  made;  or 

(2)  The  initial  determination  is  revised 
as  provided  in  §  416.1487. 

(j)  Appeal  rights  for  project 
participants.  If  you  were  given  the 
opportunity  for  an  interview  (whether  or 
not  you  requested  or  appeared  for  the 
interview)  and  you  are  dissatisfied  with 
the  initial  determination,  you  may 
request  a  hearing  before  an 
administrative  law  judge.  You  must  flle 
your  request  for  this  hearing  within  60 
days  after  the  date  you  receive  notice  of 
the  initial  determination  (or  within  the 
extended  time  period  if  we  extend  the 
time  as  provided  in  9  4ie.l433(c)) 
Section  416.1433  explains  how  to  request 
a  hearing  before  an  administrative  law 
judge.  (See  §§  416.1429-^16.1461  for  the 
rules  concerning  administrative  law 
judge  hearings.) 
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799 49863,  51888,  52338 

41  CFR 

101-40 49551,49845 

Proposed  Rules: 

105-67 52806 

42  CFR 

52a 49692 

75 „ 50710 

405 50165 

412 49930 

432 49389 

433 49389 

Proposed  Rules: 

405 51418 

43  CFR 

2740 50298 

2910 50298 

4100 51522 

Public  Lend  Orders: 
6610  (Corrected  by 

6611) 50165 

6611 50165 

Propossd  Rules: 

4 51711 

11 52126 

431 49563 

44  CFR 

64 49390,  5061 7 

65 50789,  50790 

67 50791 

205 50618 

Proposed  Rules: 

67 49951 ,  50810 

205 49959 

45  CFR 

96 49552 

305 49392 

46  CFR 

10 52329 

308 50165 

309 50165 

Proposed  Rules: 

10 52806 

15 52806 

35 „ 52806 

38 49563 

151 49563 


157 

185 

188 

187 

252 


.52806 

.52606 

52806 

52806 

.52338 


572 _ 51418 

47  CFR 

1 51522 

2 52330,  52462 

22 50167.  51522 

31 50910 

43 50910 

68 „ 49930 

69 50910 

73 49392.  49553,  50916. 

51528. 51685. 52776. 52777 

76 „ 52462 

87 49554 

97 49555 

Ch.  1 50316,  51893 

2 „. „ 51420 

21 51420 

22 50181 

43 49423 

64 50182 

68 51893 

69 50183,  52964 

73 49426-49428.  49565. 

49566,  49707, 49863,  50329, 

51265-51269.  51432-51434, 

51560-51562.51564,51712- 

51717,52806.52971 

74 51420 


76 „... 

78 

52808 

51420 

94 

51420 

100 

52543 

48  CFR 

Oh.  24 „.. 

4 

52781 

52428 

5   

52428 

6 „ 

52428 

7 

52428 

10 

52428 

13 

52428 

15  

52428 

17 

52428 

19 

52428 

34 

52428 

52     

52428 

513 

514 

51394 

50169 

525       .  ... 

52780 

536 

50170 

552 

50170 

553 

51394 

701 

50301 

702 

705 

.50301.52780 
51395 

706 

51395 

715 

50301 

728 

731 

50301 

50301 

732 

50301 

737 

50301 

750 

50301 

752     

50301 

753 

50301 

Proposed  Rules: 

Ch  5  

50502 

31 49662. 

501 

51776,  S2727. 

53088 

51435 

504 

51435 
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514 

51435 

515. 

51435 

519 

51435 

553 

51435 

5242 

49819 

5252 

49819 

5350.„. 

49708 

49CFR 

1 

52467 

90 

49930 

171. 

.  49393,  52925 

173 

.49849.  52926 

175 

49393 

212 

50888 

217 

50888 

218 

50688 

219 

50888 

225 

50888 

391 

...   _._  49849 

1039 

52926 

PropoMd  RuIm: 
Ch.  X. 

171 _ 

.51565.52972 
...„ 49866 

173 

177 „. 



.„.  .   49866 
49866 

178 ™ 

180 „ 



49866 

49866 

192 

.49429.49575 

195 

49429 

571 

52544 

1039 

.49576,  52973 

SOCFR 

10._ 

52886 

13 

52886 

14 

52886 

17 

18 

.50304. 

50726.  50792. 

51251.51867 

52348 

20 

49695 

216 

49696 

227 

51252 

611 

49A<;9 

65? 

663 

.49852,  49931.  51533. 

51870 

50309 

671 

.49853 

50793,  51533 

675 

49852 

PropoMd  Rutes: 

14 49709.  52809 

17 49868.  49967.  49970. 

50646.  51565. 51718. 51894 

18 49577 

20...„ 49870 

80 50185 

651 49582.51436 

652 51 435 

655 50186 

658 50928 

663 49590.  51436 


LIST  OF  PUBLIC  LAWS 

Last  List  December  28,  1965 

This  is  a  continuing  list  of 
public  t>ills  from  tfie  current 
session  of  Congress  wfiicfi 
have  become  Federal  laws. 
Tfie  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 


Oocun>ents.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  664/Pub.  L.  99-195 

To  amend  the  Panama  Canal 
Act  of  1979  with  respect  to 
the  payment  of  interest  on  ttie 
Irfvestment  of  the  United 
States.  (Dec.  23,  1985;  2 
pages)    Price:  $1.00 

HJL  1534/Pub.  L.  99-196 

To  convert  the  temporary 
authority  to  allow  Federal 
employees  to  work  on  a 
flexible  or  compressed 
scf>edute  under  title  5.  United 
States  Code,  into  permarient 
authonty.  (Dec.  23.  1985;  1 
page)    Price:  $1.00 

HJi.  1627/Pub.  L.  99-197 

Kentucky  Wilderness  Act  of 

1985.  (Dec.  23.  1985;  3 
pages)    Phce:  $1.00 

H.R.  2100/Pub.  L  99-19* 

Food  Security  Act  of  1985. 
(Dec.  23.  1985) 

HJI.  2976/Pub.  L.  99-199 

To  direct  the  Secretary  of 
Agriculture  to  release  tt)e 
condition  requinng  that  a 
parcel  of  land  conveyed  to 
New  York  State  be  used  for 
public  purposes  and  to  convey 
United  States  mineral 
interests.  (Dec.  23,  1985;  2 
pages)    Price:  $1.00 

H.R.  3085/Pub.  L.  99-200 

To  clear  title  to  certain  lands 
along  the  California-Nevada 
boundary.  (Dec.  23,  1985;  2 
pages)    Price:  $1.00 

HJR.  4006/Pub.  L.  99-201 

To  extend  until  March  15, 

1986,  the  application  of 
certain  tobacco  excise  taxes 
and  certain  medicare 
reimbursement  provisions. 
(Dec.  23,  1985;  1  page) 
Price:  $1.00 

HJ.  Res.  436/Pub.  L  99-202 

To  designated  1986  as  "Save 
for  the  U.S.A.  Year",  and  for 
other  purposes.  (Dec.  23. 
1985;  2  pages)    Price:  $1.00 

H.J.  Res.  450/Pub.  L  99-203 

To  authorize  and  request  the 
President  to  issue  a 
proclamation  designatir>g  April 
20  through  April  26.  1986  as 
"National  Organ  and  Tissue 
Donor  Awareness  Week". 
(Dec.  23.  1985;  1  page) 
Price:  $1.00 

S.  947/Pub.  L  99-204 

Overseas  Private  Investment 
Corporation  Amendments  Act 
of  1985.  (Dec.  23.  1985;  9 
pages)    Price:  $1.00 


8.  1S84/Pub.  L  99-205 

Farm  Credit  Amendments  Act 
of  1985.  (Dec.  23,  1985;  35 
pages)    Price:  $1.00 

SJ.  Res.  32/Pub.  L  99-206 
To  authorize  and  request  tf>e 
President  to  designate 
September  21.  1966,  as 
"Ethnic  American  Day".  (Dec. 
23.  1985;  1  page)    Price: 
$1.00 

SJ.  Res.  70/Pub.  L.  M-207 

To  proclaim  March  20,  1966, 
as  "National  Agriculture  Day". 
(Dec.  23,  1985;  1  page) 
Price:  $1.(X) 

SJ.  Res.  213/Pub.  L  99-208 

To  designate  January  19 
through  January  25,  1986, 
"National  Jaycee  Week". 
(Dec.  23,  1985;  1  page) 
Price:  $1.00 

H.R.  729/Pub.  L  99-209 

To  amend  the  Panama  Canal 
Act  of  1979  in  order  that 
claims  for  vessels  damaged 
outside-the-locks  may  t>e 
resolved  in  ttte  same  manner 
as  those  vessels  damaged 
inside  the  locks,  and  for  oVner 
purposes.  (Dec.  23,  1985;  3 
pages)    Price:  $1.00 

H.R.  2694/Pub.  L.  99-210 

Designating  ttie  United  States 
Post  Office  Building  located  at 
300  Packerland  Drive,  Green 
Bay,  Wisconsin,  as  the  "John 
W.  Byrnes  Post  Office  and 
Federal  Building".  (Dec.  23, 
1985;  1  page)    Price:  $1.00 
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Briefings  on  How  To  Use  th«  Federal  Register— 
For  information  on  briefings  in  Washington,  DC,  see 
announc»nent  on  the  inside  cover  of  this  issue. 


Selected  Subjects 


Aviation  Safety 

Federal  Aviation  Administration 

Black  Lung  Benefits 

Public  Health  Service 

Chemicals 

Environmental  Protection  Agency 

Customs  Duties  and  Inspection 

Customs  Service 

Exports 

International  Trade  Administration 

Flood  Insurance 

Federal  Emergency  Management  Agency 

Hazardous  Substances 

Environmental  Protection  Agency 

Maritime  Carriers 

Federal  Maritime  Commission 

Meat  Inspection 

Food  Safety  and  Inspection  Service 
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by  the  Office  of  the  Federal  Register,  National  Archives  and 
Ret:ords  Administration.  Washington.  DC  20408.  under  the 
Fc-deral  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the    ' 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
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The  Federal  Register  provides  a  uniform  system  fur  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
fCxecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  , 

published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  lu  subscribers 
for  $300.00  per  year,  or  SlSO.OO  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
2(H02.  1 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345.  j 


THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

Wlia         The  Office  of  the  Federal  Register.  '     ' 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  January  1 

WHERE: 


RESERVATIONS: 


at  9  am. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  I.  Street  NW..  Washii^ton.  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS:  Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regional 
cities.  Dates  and  locations  will  be 
announced  later. 


I  xs 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  br^fing. 
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Agriculture  Department 

See  also  Food  and  Nutrition  Service;  Food  Safety 
and  Inspection  Service. 
NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 
53170         Joint  Nutrition  Monitoring  Evaluation  Committee 

53170  National  Arboretum  Advisory  Council 

Air  Force  Department 

NOTICES 

Meetings: 

53184  Scientiric  Advisory  Board 

Centers  for  Disease  Control 

NOTICES 
53199     Falling  solids,  dust  control;  NIOSH  meeting 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

53171  Iowa 

53171  Maryland 

53172  Nevada 

53172         Rhode  Island;  date  change 

Commerce  Department 

See  International  Trade  Administration. 

Conservation  and  Renewable  Energy  Office 

NOTICES 
Meetings: 

53185  National  Energy  Extension  Service  Advisory 
Board 

Customs  Service 

RULES  --.^ 

Vessels  in  foreign  and  domestic  trades: 
53144         Guatemala  and  the  Bahamas;  reciprocal 
privileges 

Defense  Department 

See  Air  Force  Department. 

Economic  Regulatory  Administration 

NOTICES 

Public  Utility  Regulatory  Policies  Act,  etc.: 
53244         Gas  and  electric  utilities  covered  in  1986;  list 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
53184         College  work-study,  national  direct  student  loan, 
and  supplemental  educational  opportunity  grant 
programs;  approved  systems  of  need  analysis 
Meetings: 
53184         Indian  Education  National  Advisory  Council; 
cancellation 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

53208    A.B.S.  Embroidery  et  al. 
53210    Wilson-Jones  Co. 


53145 

53159 

53159 

53160 
53166 

53165 


53190. 
53197 


53127, 
53128 
53129 


53157 
53158 


53241 


53156 


53167 


53197 
53197 
53198 
53198 


Energy  Department 

See  Conservation  and  Renewable  Energy  O^ice; 
Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department. 


Environmental  Protection  Agency 

RULES 

Toxic  substances: 

Hydroquinone;  testing  requirements 
PROPOSED  RULES 
Air  quality  planning  purposes;  designation  of  areas: 

Alabama  and  Georgia;  correction 
Hazardous  waste  program  authorizations: 

North  Carolina 
Toxic  substances: 

Hydroquinone;  testing  requirements 

Propolyene  oxide;  testing  requirements; 

correction 

Quinone;  testing  requirements;  withdrawn 
NOTICES 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts  [2  documents) 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing  (2  documents] 

British  Aerospace 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing 
Transition  areas 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Fuels,  lubricants  and  additives;  qualification  for 

engines 


Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Cellular  applications;  use  of  random  selection  or 
lotteries  instead  of  comparative  hearings; 
correction 


Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Flood  elevation  determinations: 

Maine;  correction 
NOTICES 
Disaster  and  emergency  areas: 

Florida 

Louisiana 

Massachusetts 

Pennsylvania 
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tt>e  Reader  Aids  section  at  the  end  of  tttis  issue. 
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387„ 
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53130 
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53144 

40  CFR 

799 
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271 

53159 

798 

53160 
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42  CFR 
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...53160- 
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Proposad  Rules: 
1600 

53167 
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Proposed  Rules: 

67      

53167 

46  CFR 
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53167 
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Proposed  Rules: 
1312 

53168 
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Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
53212,        Badger  Coal  Co.  (2  documents) 
53213 
53213         C&B  Coal  Co.,  Inc. 

53213  C.&W.  Coal  Co. 

53214  Florence  Mining  Co. 
53214         General  Crushed  Stone  Co. 

53214  Martin  County  Coal  Corp. 

53215  NotroCoal,  Inc. 

53215  T.&H.  CoalCo.  - 

53216  Trophy  Coal  Sales 

53211     Petitions  for  mandatory  safety  standard 

modifications;  summary  of  afHrmative  decisions 

National  Archives  and  Records  Administration 

NOTICES 
Meetings: 
53224         Qualifications  Review  Panel.  Position  of  Director, 
Kennedy  Library  •  • 

National  Critical  Materials  Council 

NOTICES 
53224     Meetings 


Textiie  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
53182         China 

Transportation  Department 

See  Federal  Aviation  Administration;  Maritime 
Administration. 

Treasury  Department 

See  Customs  Service. 


Separate  Parts  In  This  Issue 

PartH 
53244     Department  of  Energy,  Economic  Regulatory 
Administration 


Readers  Aids 

Additional  information,  including  a  list  of  pubHc 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


National  Foundation  on  Arts  and  Humanities 

NOTICES 
Meetings: 

53224  Dance  Advisory  Panel 

53225  Humanities  Panel 
53225         Music  Advisory  Panel 

53225         Partnership  Office  Advisory  Panel 


53240 


53226 
53226 


Nuclear  Regulatory  Commission 

NOTICES 
Applications,  etc.: 

Public  Service  Co.  of  Colorado 
Operating  licenses,  amendments;  no  significant 
hazards  considerations: 

Bi-weekly  notices 
Regulatory  guides;  issuance,  availability,  and 
withdrawal 


53241 


Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Meetings: 
Mainstem  Passage  Advisory  Committee 


Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 

exemptions: 
53216         Roland  Land  Investment  Co.,  Inc.,  et  al. 
53221         Whataburger,  Inc.,  et  al. 

Meetings: 
53224         Employee  Welfare  and  Pension  Benefit  Plans 
Advisory  Council 


53156 


Public  Health  Service 

RULES 

Grants: 
Black  lung  clinics:  reporting  and  recordkeeping 
requirements 
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53185 
53186 
53185 
53186 
53187 
53187 
53187 
53188 
53188, 
53189 
53190 
53189 
53190 
53190 


53167 


53196 
53198 


rederel  Energy  Regulatory  Commission  i 

NOTICES 

Hearings,  eta:  I 

Alabama-Tennessee  Natural  Gas  Co. 

Algonquin  Gas  Transmission  Co.  (2  documents] 

ANR  Pipeline  Co.  i 

Arkansas  Oklahoma  Gas  Corp. 

Columbia  Gas  Transmission  Corp. 

Columbia  Gulf  Transmission  Co.  i 

Great  Lakes  Gas  Transmission  Co. 

Northern  States  Power  Co. 

Northwest  Pipeline  Corp.  (3  documents) 

Pacific  Gas  &  Electric  Co. 
Panhandle  Eastern  Pipe  Line  Co.  (2  documents] 
Southwest  Gas  Corp.  (2  documents) 
Essential  power  site  withdrawals:  indexing;  inquiry 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  and  related  activities  in  domestic 

and  foreign  commerce: 
Tariff  publication  of  bee  time  and  detention 
charges  applicable  to  carrier  equipment 
interchanged  with  shippers  or  their  agents 

NOTICES 

Agreements  filed,  etc. 

Agreements  filed,  etc.;  request  for  additional 

information 


53172 

1 

53178 

c 

53180 

53181 

1 

53181 

f 

53181 

1 

53181 

4 

53182 

53182 

Federal  Reserve  System 

NOTICES 

Bank  holding  company  applications,  etc.: 
53199         Anderson  Bancshares,  Inc.,  et  al. 


Food  and  Nutrition  Service 

NOTICES 

Food  stamp  program: 
53170         Electronic  benefit  transfer  alternative  issuance 
demonstration  project 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
53127         Diethylstilbestrol  (DES)  residues  in  cattle;  i 

antimortem  inspection;  rescission 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Health  Resources 
and  Services  Administration;  Public  Health  Service. 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
53199        Nurse  anesthetist  and  professional  nurse 
traineeship 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Remedial  orders: 
53194        Objections  filed 


Interior  Department 

See  also  Indian  Affairs  Bureau:  Land  Management 
Bureau. 

NOTICES 
53201     Cocopah  Indian  Tribe  of  Arizona;  right-of-way 

reservation  on  lands  held  in  trust 
53200     Privacy  Act;  systems  of  records 

International  Trade  Administration 

RULES 

Export  licensing: 
53130         Administrative  and  enfprcement  proceedings 

provisions;  revision 
NOTICES  > 

Antidumping:  i 

53176         Welded  carbon  steel  API  line  pipe  from  Taiwan 
Countervailing  duties: 

Oil  country  tubular  goods  from  Canada 

Pistachios,  in-shell,  from  Iran 
Scientific  articles;  duty  free  entry: 

Agriculture  Department 

Commerce  Department 

National  Institute  on  Aging 

Oakland  University 

Rockefeller  University  ' 

University  of  Georgia 

University  of  Minnesota 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Tariffs  and  schedules: 
53168         Short  notice  effectiveness  for  independently  filed 
motor  passenger  carrier  rates 

NOTICES  ^ 

Rail  carriers: 
53204         Cost  recovery  procedures;  adjustment  factor 

Railroad  operation  acquisition,  construction,  etc.:. 
53206         Chicago.  Central  &  Pacific  Railroad  Co. 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
53206        Corsicana.  TX.  et  al. 

53206  Vertac  Chemical  Corp.  et  al. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Mine  Safety  and  Health  Administration;  Pension 
and  Welfare  Benefit  Programs  Office. 
NOTICES 

53207  Agency  information  collection  activities  under 
OMB  review  4 

Land  Management  Bureau 

PROPOSED  RULES 
Resource  management  plans: 
53167        Planning,  programming,  budgeting;  planning 
guidance;  draft  availability 

NOTICES 

Meetings: 
53204        Salmon  District  Advisory  Council 


53201 


Indian  Affairs  Bureau 

NOTICES 

Grants;  availability,  etc.: 
Indian  child  welfare  program 


J> 


53241 


Maritime  Administration        ,s 

NOTICES  ^         . 

Meetings: 
Barge  Fleeting  National  Conference 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  309  . 

(Docket  No.  84-023] 

Biological  Residues;  Rescission  of 
Obsolete  Regulatory  Provision 
Concerning  Cattle  Which  Had  Been 
Treated  With  DES 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Final  rule.  "    '■' 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  rescinding 
an  obsolete  regulatory  provision 
concerning  cattle  which  had  been 
treated,  or  were  suspected  of  having 
been  treated,  with  diethylstilbestroi 
(DES)  on  or  after  November  1, 1979.  The 
program  which  was  the  subject  of  that 
provision  has  been  terminated  and  the 
provision  is,  therefore,  obsolete.  A 
proposed  rule  was  published  in  the 
Federal  Register  of  September  5, 1985 
which  soiicited  public  comments  on  this 
rescission.  {50  FR  36094)  No  comments 
were  received. 

EFFECTIVE  DATE:  January  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  E.  Spaulding,  Director,  Residue 
Evaluation  and  Planning  Division,  Food 
Safety  and  Inspection  Service, 
Department  of  Agriculture,  14th  and 
Independence  SW.,  Washington,  DC 
20250.  (202)  447-2807. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 /Effect  on  Small 
Entities 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  It  will  not 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 


consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  ejects  on 
competition,  employment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Additionally,  the  Administrator  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act,  Pub.  L.«6-354  (5  U.S.C.  601  et  seq.) 

These  determinations  have  been  made 
because  this  amendment  will  simply 
rescind  an  obsolete  regulatory  provision 
without  affecting  current  Agency 
policies  or  impacting  upon  industry  or 
the  consuming  public. 

Background 

In  1979  the  FDA  withdrew  approvals 
for  use  of  diethylstilbestroi  (DES)  as  a 
feed  additive  and  as  a  subcutaneous 
implant.  During  March  of  1980,  it  came 
to  the  attention  of  FDA  and  USDA  that 
some  cattle  producers  were  continuing 
to  treat  cattle  with  DES  implants  under 
the  mistaken  impression  that  DES 
supplies  on  hand  could  be  used  until 
exhausted.  This  finding  prompted  a  joint 
USDA/FDA  program  to  identify 
violators  or  suspected  violators  of  the 
ban,  and  provide  for  pre-slaughter 
segregation  of  treated  and  untreated 
cattle. 

In  the  Federal  Register  of  April  22, 
1980,  USDA  took  "emergency  action  .  .  . 
in  order  to  protect  the  public  health  from 
animals  exposed  to  DES."  (45  FR  26947) 
This  rule  was  codified  at  0  CFR 
309.16(c). 

The  new  rule  announced  a  special 
program  requiring  that  cattle  which  had 
been  treated  with  DES  on  or  after 
November  1, 1979  would  be  processed 
for  slaughter  separately  from  untreated 
cattle.  This  program  permitted  the 
slaughter  of  treated  cattle  provided  that 
the  implant  was  surgically  removed  by 
or  under  the  supervision  of  a  USDA- 
accredited  veterinarian,  and  imposed 
certain  other  procedural  requirements  to 
ensure  meat  safety.  That  program  was 
brought  to  a  successful  conclusion. 
Paragraph  309.16(c)  has  since  remained 
in  the  regulations,  but  is  now  considered 
obsolete  and  no  longer  needed  to  ensure 
meat  safety. 


On  September  5, 1985,  the  Food  Safety 
and  Inspection  Service  (FSIS)  published 
a  proposed  rule  which  would  rescind 
this  provision.  (50  FR  36094)  No  public 
comments  were  received  on  this 
proposal,  and  FSIS  is  now  proceeding 
with  a  final  rule  to  remove  that 
provision  from  the  Federal  Meat 
Inspection  regulations. 

Indexing  Terms 

Following  are  the  indexing  terms  for 
this  regulation. 

List  of  Subjects  in  9  CFR  Part  309 

Meat  inspection.  Livestock. 

For  reasons  explained  in  the 
preamble,  Part  309,  Subchapter  A. 
Chapter  III  of  Title  9,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  309— ANTE-MORTEy 
INSPECTION 

9  CFR  Part  309  is  amended  as  follows: 

1.  The  authority  citation  for  Part  309 
continues  to  read  as  follows: 

Authority:  34  Stat.  1280.  79  Stat  903.  as 
amended.  81  Stat.  584.  84  Stat.  91,  438;  21 
U.S.C.,  601  et  seq^  33  U.S.C.  1254(b).  unless 
otherwise  noted. 

§309.16    [Amendedl 

2.  In  Part  309,  §  309.16  is  amended  to 
remove  the  reference  to  paragraph  (c)  in 
the  first  sentence  of  paragraph  (a). 

3.  In  Part  309,  S  30946(c)  is  removed 
and  reserved  for  future  use. 

Dated:  Decemberll.  1985. 
Donald  L  Houston, 

A  dministrotor.  Food  Safety  and  Inspection 

Service. 

[FR  Doc.  85-30840  Filed  12-27-85:  8:45  am| 
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summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  inspection  of  the  cargo 
compartment  blowout  panel  assemblies 
on  certain  Boeing  Model  757  airplanes 
for  adhesive  bonding  and  subsequent 
rework,  if  necessary,  and  reinstallation. 
Several  blowout  panels  have  been 
detected  that  were  glued  to  the  retainer. 
Cluing  may  prevent  proper  separation 
during  a  sudden  decompression  which 
could  result  in  overloading  of  the  main 
deck  floor. 

date:  Effective  February  3, 198a 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanton  R.  Wood,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle.  Washington 
98168. 

SUi>PLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  that  would 
require  inspection  of  the  cargo 
compartment  blowout  panel  assemblies 
on  certain  Boeing  Model  757  airplanes 
for  adhesive  bonding  was  published  in 
the  Federal  Register  on  September  5, 
1985  (50  FR  36098).  The  comment  period 
for  the  proposal  closed  on  October  27, 
1985. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Only  one 
comment  was  received,  the  commenter 
had  no  objections  to  the  contents  of  the 
proposed  rule. 

After  a  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  29  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  10  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$11,600. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 


Procedures  {44  FR  11034:  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flewbility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few.  if  any, 
Boeing  Model  757  airplanes  are  operated 
by  small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised)  Pub.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  757  airplanes  listed 
in  Boeing  Service  Bulletin  Number  757- 
25-0047,  Revision  1,  certificated  in  any 
category.  To  prevent  the  overloading  of 
the  main  deck  floor  as  the  result  of  a 
sudden  decompression,  accomplish  the 
following  within  120  days  after  the 
effective  date  of  this  AD,  unless  already 
accomplished: 

A.  Inspect  and.  if  necessary,  rework  and 
reinstall  the  cargo  compartment  blowout 
panel  assemblies  in  accordance  with 
Paragraph  III  of  Boeing  Service  Bulletin  757- 
25-0047,  Revision  1.  or  later  FAA-approved 
revision. 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  oiffice.  FAA.  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modif.cations  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707.  Seattle.  Washington  98124. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
February  3. 1986.        < 


Issued  in  Seattle,  Washington,  on 
December  18, 1985. 
Charles  R.  Foster. 

Director,  Northwest  Mountain  Region. 
[FR  Doc.  85-30729  Filed  12-27-85:  8:45  am) 

BIUJNO  CODE  4«10-13-M 


14  CFR  Part  39 


I 


(Docket  No.  85-NM-67-AD;  Amdt.  39-5205] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  an 
existing  airworthiness  directive  (AD) 
applicable  to  certain  Boeing  Model  737 
airplanes.  The  existing  AD  requires 
repetitive  inspection  and  repair,  as 
necessary,  of  the  wing  to  body  drag 
angles  and  provides  for  a  terminating 
modification.  However,  the  terminating 
action  did  not  include  acceptable 
modifications  as  specified  in  previous 
versions  of  the  manufacturer's  service 
bulletin.  This  action  would  allow  those 
modifications  as  a  terminating  action. 
date:  Effective  February  3, 1986. 
ADDRESSES:  The  applicable  service 
documents  may  be  obtained  upon 
request  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carlton  Holmes,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2926. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
amendment  to  an  existing  AD  which 
requires  inspection  and  repair,  as 
necessary,  of  the  wing  to  body  drag 
angles  at  Body  Station  540  on  certain 
Boeing  Model  737  airplanes,  was 
published  in  the  Federal  Register  on 
October  7, 1985  (50  FR  40866).  The 
comment  period  for  the  proposal  closed 
on  November  26, 1985. 

The  existing  rule.  Amendment  39-4998 
(50  FR  5569:  February  11. 1985),  AD  85- 
03-06,  was  prompted  by  numerous 
reports  of  cracking  and  allows  as 
terminating  action,  modification  in 
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accordance  with  Boeing  Service  Bolletin 
737-53-1031,  Revision  3.  or  later  FAA- 
approved  revisions.  The  terminating 
action  consists  of  replacing  the 
aluminum  angles  with  titanhnn  parts. 
The  FAA  has  determined  that 
replacement  of  the  angles  in  accordance 
with  Revision  1  or  Revision  2  of  Boeing 
Service  Bulletin  737-53-1031  is  also 
acceptable  terminating  action. 

This  amendment  was  prompted  by 
several  requests  from  operators  who 
had  modified  airplanes  in  accordance 
with  earlier  versions  of  the  service 
bulletin. 

Interested  persons  have  been  a^orded 
an  (^portunity  to  participate  in  the 
making  of  this  AO  and  due 
consideration  has  been  given  to  all 
comments  received. 

Only  one  comment  was  received  in 
response  to  the  NPRM.  The  Air 
Transport  Association  of  America 
(ATA),  on  behalf  of  its  operator 
members,  supports  the  amendment. 

After  careful  review  of  all  available 
data  and  the  comment  received,  the 
FAA  has  determined  that  air  safety  and 
the  public  interest  require  adoption  of 
the  amendment  as  proposed. 

This  amendment  will  allow  as 
terminating  action  to  AD  85-03-08, 
modification  in  accordance  with  Boeing 
Service  Bulletin  737-53-1031.  Revision  1 
or  Revision  2.  Since  the  amendment 
provides  clarifying  information  that 
expands  terminating  action  for  an 
existing  AD,  there  is  no  significant 
economic  or  regulatory  impact  on 
affected  operators. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  und^ 
Executive  Order  12291  or  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  it  is 
certified  under  the  criteria  of  tfie 
Regulatory  Flexibility  Act  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any.  Boeing 
Model  737  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Sub)ecto  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  tike  AmendmeDt 

PART  39— [AMENOEOl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Fed«^l 
Aviation  Regulations  as  follows: 


1.  The  authority  Citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1963);  and  14  CFR  11.85. 

2.  By  amending  Airwortkines* 
Directive  85-03-06.  Amendment  39-3998 
(50  FR  5569;  February  11. 1985).  by 
revising  paragraphs  B.  and  C.  to  read  as 
follows: 

"B.  If  cracks  are  found,  replace  cracked 
parts  with  new  alimimua  parts  and  cootinic 
the  inspections  of  paragraph  A.,  above,  or 
modify  in  accordance  with  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  737-53-1031.  Revision  1.  or 
later  FAA-approved  revisions. 

C.  Modtflcation  of  airpianca  in  accordance 
with  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-53-1031.  Revision  1,  or 
later  FAA-approved  revisions,  constitutes 
terminating  action  for  this  AD." 

All  persons  affected  by  this  directive 
who  have  not  abeady  received  these 
docimients  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle.  Washington  96124. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  becomes  effective 
February  3. 1986. 

Issued  in  Seattle.  Washington,  on 
December  20. 1985. 
Charles  R.  Fostar, 

Director,  Northwest  Mountain  Region. 
(FR  Doc.  85-30728  Filed  12-27-85;  8:45  am} 
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14  CFR  Part  39 

[Docket  No.  84-l4«*-133-AD;  Amdt  3»- 
5204] 

Airworthiness  DirectivM;  British 
Aerospace  Viscount  Model  700  Sariea 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  modification  of  the  aircraft 
hydraulic  system  cut  out  value  on 
British  Aerospace  (BAe)  Viscount  Modd 
700  series  airplanes.  This  action  is 
prompted  by  a  report  of  an  inadvertent 
withdrawal  of  the  mechanical  nose 
landing  gear  downlock.  which  caused 
the  nose  landing  gear  to  collapse. 

date:  Effective  February  3. 1988. 


I  I  Rules  a|41 


service  information 
specified  in  this  AD  may  be  obtained 
upon  request  to  British  Aerospace  Inc, 
Box  17414,  Dulles  International  Airport, 
Washington.  D.C.  20041.  or  may  be 
examined  at  the  FAA.  ^iortbwest 
Moimtain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  COHTACT 

Mr.  Harold  N.  Wantiez.  Standardizatioa 
Branch.  ANM-113;  telephone  (208)  431- 
2977.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68968,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  regulations  to  include  an 
airworthiness  directive  which  requires 
modification  to  the  hydraidic  system  cat 
out  valve  on  British  Aerospace  Viscount 
Model  700  series  airplanes  was 
published  in  the  Fedwal  Register  on   . 
hme  20, 1965  (SO  FR  25584). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  A  comment 
was  received  from  the  manufacturer 
which  stated  that  an  AD  was  not 
necessary  since  monitoring  of  the 
system  cycle  times  and  gauge  readings 
provide  adequate  warning  of  developing 
conditiohs.  The  FAA  does  not  concur 
with  die  commenter  since  one  failure 
has  already  occurred  and  since  the 
conditions  which  initiated  that  failure 
are  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design. 

Paragraph  A.  of  the  final  rule  has  been 
clarified  to  reflect  the  cmrect  hydranlic 
system  cut  out  valve  part  number,  to 
correct  a  tjrpographical  error  in  the 
Automotive  Products  Modification 
Standard  number,  and  to  add  a 
reference  to  a  British  Aero^>ace 
Technical  News  Sheet. 

After  careful  review  of  available  data, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
minor  clarifying  editorial  changes 
mentioned  above. 

It  is  estimated  that  14  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  win  take  approximately  10  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Repair  parts 
are  estimated  at  $600  per  airplane. 
Based  on  these  figures,  the  toted  coat 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $14,000. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  reg^ilation 
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is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28. 
1979)  and  it  is  furtlier  certified  under  tlie 
criteria  of  tlie  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($1,(XX).). 
A  final  evaluation  has  been  prepared  for 
tills  regulation  and  has  been  placed  in 
the  dodceL 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  ttie  Amendment 

PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised)  Pub.  L  97-449. 
lanuary  12. 1963):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  AerMpacK  Applies  to  Vickers 
Viscount  Model  700  series  airplanes 
certiflcated  in  any  category.  Compliance 
is  required  as  follows,  unless  previously 
accomplished.  To  prevent  nose  landing 
gear  collapse  as  a  result  of  a  faulty 
hydraulic  cut  out  valve,  accomplish  the 
following: 
A.  Within  the  next  1000  hours  time-in- 
service  or  nine  months  after  the  effective 
date  of  this  AD,  whichever  occurs  first, 
modify  the  aircraft  hydraulic  system  cut  out 
valve.  Part  Number  AIR  41916,  in  accordance 
with  Automotive  Products  Modification 
Standard  SA  349a  dated  December  16, 19S9 
(reference  BAe  Technical  News  Sheet  No. 
360,  bsue  1,  dated  August  5, 1985). 

R  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

C  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  l^  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  British 
Aerospace  Ina.  Box  17414,  Dulles 
International  Airport  Washington,  DC 
20041.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 


9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  t>ecomes  effective 
February  3, 1986. 

Issued  in  Seattle,  Washington,  on 
December  20, 1985. 
Charles  R.  Foster, 

Director.  Northwest  Afountain  Region. 
[FR  Doc  85-30727  Filed  12-27-85;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  370, 372,  387  and  388 
[Docket  Na  51201-5201] 

Revision  of  Enforcement  and 
Administrative  Proceedings  Provisions 
of  the  Export  Administration 
Regulations 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  agency  is  revising  Part 
387  (Enforcement)  and  Part  388 
(Administrative  Proceedings)  of  the 
Export  Administration  Regulations 
(Parts  3fl7  and  388.  Title  15.  Code  of 
Federal  Regulations).  These  revisions 
are  limited  to  those  changes  mandated 
by  the  Export  Administration 
Amendments  Act  of  1985  (F*ub.  L  99-64, 
99  Stat.  120),  which  amended  and 
extended  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.  app. 
2401-2420  ((1982))  (Act).  These  changes 
implement  both  new  and  revised 
statutory  provisions  concerning 
violations  and  set  forth  revised 
procedures  governing  the  imposition  of 
administrative  sanctions  for  violation  of 
any  regulation  relating  to  export  control, 
or  any  license,  order  or  other 
authorization  under  the  Act.  Procedures 
governing  the  imposition  of 
administrative  sanctions  for  violations 
of  the  antiboycott  provisions  remain 
imchanged. 

EFFECTIVE  DATE:  These  rules  are 
effective  December  30. 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Daniel  C.  Hurley.  Jr.,  Office  of  the 
Assistant  General  Counsel  for  Export 
Administration.  202/377-5311. 
SUPPLEMENTARY  INFORMATION:  This  rule 

revises  the  Export  Administration 
Regulations  to  incorporate  changes  in 
the  Export  Administration  Act  (for 
example,  changes  establishing  as 
distinct  violations  conspiracy  to  violate 
or  attempt  to  violate,  possession  with 
intent  to  export  illegally  and  evasion),  to 
conform  specific  violation  provisions  to 


the  Export  Administration  Act,  and  to 
reflect  organizational  changes  within  the 
International  Trade  Administration. 
This  rule  also  revises  procedures  for 
imposing  administrative  sanctions  for 
violation  of  the  export  control 
provisions  of  the  Act  or  Regulations,  or 
any  order,  license,  or  other  authorization 
issued  under  the  Act. 

The  revisions  provide  that  an 
administrative  law  judge  will  preside 
over  proceedings  charging  violations  of 
the  export  control  provisions  of  the  Act. 

The  regulations  use  common 
procedures  in  proceedings  charging 
violations  of  the  antiboycott  and  the 
export  control  provisions,  except  as 
otherwise  set  forth.  One  notable 
difference  concerns  the  type  of  decision 
rendered  by  the  administrative  law 
judge.  As  required  by  section  13(c)  of 
the  Act,  the  administrative  law  judge 
issues  a  recommended  decision  in 
proceedings  charging  violations  of  the 
export  control  provisions.  The 
recommended  decision  is  immediately 
referred  to  the  Assistant  Secretary  for 
Trade  Administration  who  must  issue  a 
written  order  affirming,  modifying  or 
vacating  the  recommended  decision 
within  30  days  of  its  receipt.  Another 
difference  required  by  the  Act  concerns 
the  time  available  for  decision. 
Proceedings  involving  export  control 
violations,  as  opposed  to  antiboycott 
violations,  shall  be  concluded,  including 
the  review  by  the  Assistant  Secretary, 
within  one  year  after  the  charging  letter 
is  submitted  to  the  administrative  law 
judge,  unless  the  administrative  law 
judge  extends  the  period  for  good  cause 
shown. 

Regulations  governing  procedures 
applicable  to  temporary  denial  orders 
issued  on  or  after  July  12, 1985,  which 
were  originally  promulgated  on  October 
18, 1985  (50  FR  42866,  October  21. 1985). 
are  republished  here  so  that  Part  388 
may  appear  in  the  Federal  Register  as 
one  complete  document  for  easier 
reference  and  citation  purposes. 

The  regulations  add  new  provisions  to 
Parts  370  (Export  Licensing  General 
Policy  and  Related  Information)  and  372 
(Individual  Validated  Licenses  and 
Amendments)  to  implement  new 
statutory  authority  under  section  11(h) 
of  the  Act  to  deny  export  privileges  to 
any  person  convicted  of  certain 
offenses.  Admin'strative  actions  taken 
by  the  Director,  Office  of  Export 
Licensing,  under  these  new  provisions 
are  separate  and  distinct  from  any 
sanctions  imposed  under  Part  388  for 
violations  of  the  Act. 

These  regulations  are  published  in 
final  form  because  they  are  limited 
solely  to  changes  required  by  the  1985 
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Amendments  to  the  Act  and  because 
they  are  exempted  from  the  provisions 
of  the  Administrative  Procedure  Act 
requiring  notice  of  proposed  rulemaking. 

Rulemaking  Requurements 

In  connection  with  various  ralemaking 
requirements,  the  Department  has 
determined  that: 

1.  This  rule  is  exempt  from  the 
provisions  of  the  Administrative 
Procedure  Act  requiring  notice  of 
proposed  rulemaking,  an  opportunity  for 
pubhc  participation,  and  a  delay  in 
effective  date  (5  U^.C.  553)  pursuant  to 
section  13(a)  of  the  Act  and  will  become 
effective  immediately.  This  rule  also 
involves  military  and  foreign  affairs 
functions  of  the  United  States. 

2.  This  rule  contains  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980,  44  LI.S.&  3501,  et 
seq.  The  recordkeeping  requirements 
contained  in  this  nile  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0625- 
0036.  0625-0052  and  0625-0104. 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  rule, 
it  is  not  a  rule  within  the  meaning  of 
section  601(2)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601(2)  and  is  not 
subject  to  the  requirements  of  that  Act. 
Accordingly,  no  initial  or  fmal 
Regulatory  Flexibility  Analysis  has  been 
or  will  be  prepared. 

4.  Because  this  rule  concerns  military 
and  foreign  affairs  functions  of  the 
United  States,  it  is  not  a  rule  w 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291  and. 
accordingly,  is  not  subject  to  the 
requirements  of  that  Order.  Therefore, 
no  preliminary  or  fmal  Regulatory 
Impact  Analysis  has  been  or  will  be 
prepared. 

List  of  Subjects 

15  CFR  Part  387 

Exports,  Enforcement.  Criminal  and 
administrative  sanctions.  Penalties. 
Violations,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  388 

Administrative  practice  and 
procedure.  Denial  of  export  privileges. 
Exports,  Temporary  denial  of  export 
privileges. 

Accordingly,  the  regulations  governing 
export  licensing  general  policy, 
individual  validated  licenses, 
enforcement  and  administrative 
proceedings,  15  CFR  Parts  370.  372,  367 
and  388,  are  amended  as  set  forth 
below. 


1.  The  authority  citations  for  15  CFR 
Parts  370  and  372  are  revised  to  read  as 
follows: 

Aulbotity:  Pub.  L  96-72,  93  Stal.  503.  50 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L. 
99-64  of  July  12.  7985:  E.  0. 12525  of  JuJy  12, 
1985  (50  PR  28757.  )uly  16, 1985). 

PART  370— (AME»I0ED1 

2. 15  CFR  Part  370  is  amended  by 
adding  a  new  §  370.15  to  read  as 
follows: 

§370.15    Admini»trativ«  action  denying 
permiMion  to  apply  for  or  uaa  export 
licenses. 

(a)  General.  The  Director.  Office  of 
Export  Licensing,  in  consultation  with 
the  Director,  Office  of  Export 
Enforcement,  may  deny  permission  to 
apply  for  or  use  any  export  license  to 
any  person  convicted  of  a  violation  of  18 
U.S.C.  793,  794  or  798.  section  4{b)  of  the 
Internal  Security  Act  of  1950  (50  U.S.C 
783(b)),  or  section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778). 

(b)  Procedure.  Upon  notification  that  a 
person  has  been  convicted  of  a  violation 
of  one  or  more  of  the  provisions 
specified  in  paragraph  (a)  of  this  section, 
the  Director,  Office  of  Export  Licensing, 
in  consultation  with  the  Director.  Office 
of  Export  Enforcement,  shall  determine 
whether  to  deny  permission  to  apply  for 
or  use  any  export  license,  including  a 
general  license,  to  any  such  person.  The 
Director.  Office  of  Export  Licensing, 
shall  notify  each  person  denied  under 
this  section  by  letter  stating  that 
permission  to  apply  for  or  use  export 
licenses  has  been  denied. 

(c)  Duration.  Any  denial  of  permission 
to  apply  for  or  use  licenses  under  this 
section  shall  not  exceed  10  years. 

(d)  Effect.  Any  person  denied 
permission  to  apply  for  and  use  Ucenses 
under  this  section  shall  be  considered  a 
"person  denied  export  privileges"  for 
purposes  of  §  387.12. 

(e)  Publication.  The  name  and 
address(es)  of  any  person  denied 
permission  to  apply  for  or  use  export 
licenses  under  this  section  shall  be 
published  in  Supplements  1  and  2,  Part 
388,  noting  that  such  action  was  taken 
pursuant  to  this  section  and  section 
11(h)  of  the  Act. 

(f)  Appeal.  An  appeal  of  an  action 
under  this  section  shall  be  pursuant  to 
Part  389. 

PART  372— (AMENDED] 

3. 15  CFR  Part  372  is  amended  by 
adding  a  new  paragraph  (h)  to  §  372.1  to 
read  as  follows: 

S  372.1    General  provisions. 


(h)  Administrative  action  revoking 
validated  export  licenses. — (1)  General. 
The  Director,  OfTice  of  Export  Licensing, 
in  consultation  with  the  Oiirector.  Office 
of  Export  Enforcement  may  revoke  any 
export  license,  including  a  general 
license,  issued  or  otherwise  available  to 
any  person  convicted  of  a  violation  of  18 
U.S.C  793,  794  or  798,  section  4(b)  of  the 
Internal  Security  Act  of  1950  (50  U.S.C 
783(b))  CM-  section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778). 

(2)  Procedure.  Upon  notification  that  a 
person  has  been  convicted  of  a  violation 
of  one  or  more  of  the  provisions 
specified  in  paragraph  (h)(1)  of  this 
section,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  revoke  any 
validated  export  license  issued  to  such 
person.  The  Director,  Office  of  Export 
Licensing,  shall  notify  each  person 
whose  validated  export  license  is 
revoked  under  this  section  by  letter 
specifying  each  license  revoked. 

(3)  Appeal.  Any  appeal  of  an  action 
under  this  section  shall  be  pursuant  to 
Part  389. 

4. 15  CFR  Part  387  is  revised  to  read  as 
follows: 

PART  387— ENFORCEMENT 

Sec. 

387.1  Sanctions. 

387.2  Causing,  aiding,  and  abetting  a 
violation. 

387.3  Solicitation,  attempt,  and  conspiracy. 

387.4  Acting  with  knowledge  of  a  violation; 
possession  with  intent  to  export  illegally. 

387.5  Misrepresentation  and  concealment  of 
facts;  evasion. 

387.6  Export  diversion,  reexport 
transshipment. 

387.7  Failure  to  comply  with  reporting 
requirements. 

387.8  Failure  to  answer  interrogatories  or 
respond  to  requests  for  admission  or  to 
produce  documents. 

387.9  Licensee  accountable  for  use  of 
license. 

387.10  Unauthorized  use  and  alterations  of 
export  control  documents. 

387.11  Trafficking  and  advertising  export 
control  documents. 

387.12  Transactions  with  persons  subject  to 
denial  orders. 

387.13  Recordkeeping.  ^ 

387.14  Where  to  report  violations. 
Authority:  Sees.  4.  5.  6.  7,  8, 11, 12. 13, 15 

and  21  of  the  Export  Administration  Act  of. 
1979.  50  U.S.C.  app.  2401-2420  (1982).  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985.  Pub.  L  99-64.  99 
Stal.  120;  E.O.  12525  (50  FR  28757.  July  16. 
1985),  E.0. 12214  (3  CFR  256  (1981)).  E.O. 
12002  (3  CFR  133  (1978));  Department 
Organization  Order  10-3.  effective  Septemt>er 
6, 1984.  and  International  Trade 
Administration  Organization  and  Function 
Orders  41-1  (48  FR  26854.  June  10. 1983  and  48 
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FR  46831.  October  14. 1983).  as  amended 
September  14. 1964.  and  41-4  (47  FR  29582. 
|uly  7. 1962).  as  amended  February  9. 19S4. 

§3t7.1    Sanctions. 

(a)  Criminal — (1)  Violations  of  Export 
Administration  Act. — (i)  General. 
Except  as  provided  in  paragraph 
(a)(l)(ii)  of  this  section,  whoever 
knowingly  violates  or  conspires  to  or 
attempts  to  violate  the  Export 
Administration  Act  ("the  Act")  or  any 
regulation,  order,  or  license  issued  under 
the  Act  is  punishable  for  each  violation 
by  a  fine  of  not  more  than  five  times  the 
value  of  the  exports  involved  or  $50,000. 
whichever  is  greater,  or  by 
imprisonment  for  not  more  than  five 
years,  or  both. 

(ii)  Willful  violations.  (A)  Whoever 
willfully  violates  or  conspires  to  or 
attempts  to  violate  any  provision  of  this 
Act  or  any  regulation,  order,  license 
issued  thereunder,  with  knowledge  that 
the  exports  involved  will  be  used  for  the 
benefit  of  or  that  the  destination  or 
intended  destination  of  the  goods  or 
technology  involved  is  any  controlled 
country  or  any  country  to  which  exports 
are  controlled  for  foreign  policy 
purposes,  except  in  the  case  of  an 
individual,  shall  be  fined  not  more  than 
five  times  the  value  of  the  export 
involved  or  $1,000,000  whichever  is 
greater  and  in  the  case  of  an  individual, 
shall  be  fined  not  more  than  $250,000,  or 
imprisoned  not  more  than  10  years,  or 
both. 

(B)  Any  person  who  is  issued  a 
validated  license  under  this  Act  for  the 
export  of  any  goods  or  technology  to  a 
controlled  country  and  who,  with  the 
knowledge  that  such  export  is  being 
used  by  such  controlled  country  for 
military  or  intelligence  gathering 
purposes  contrary  to  the  conditions 
under  which  the  license  was  issued, 
willfully  fails  to  report  such  use  to  the 
Secretary  of  Defense,  except  in  the  case 
of  an  individual,  shall  be  fined  not  more 
than  five  times  the  value  of  the  exports 
involved  or  $1,000,000,  whichever  is 
greater,  and  in  the  case  of  an  individual, 
shall  be  fined  not  more  than  $250,000.  or 
imprisoned  not  more  than  five  years,  or 
both. 

(C)  Any  person  who  possesses  any 
goods  or  technology  with  the  intent  to 
export  such  goods  or  technology  in 
violation  of  an  export  control  imposed 
under  section  5  or  6  of  the  Act  or  any 
regulation,  order,  or  license  issued  with 
respect  to  such  control,  or  knowing  or 
having  reason  to  believe  that  the  goods 
or  technology  would  be  so  exported, 
shall,  in  the  case  of  a  violation  of  an 
export  control  imposed  under  section  5 
of  the  Act  (or  any  regulation,  order,  or 
license  issued  with  respect  to  such    - 


control),  be  subject  to  the  penalties  set 
forth  in  paragraph  (a)(l)(ii)(A)  of  this 
section  and  shall,  in  the  case  of  a 
violation  of  an  export  control  imposed 
under  section  6  of  the  Act  (or  any 
regulation,  order,  or  license  issued  with 
respect  to  such  control),  be  subject  to 
the  penalties  set  forth  in  paragraph 
(a)(l)(i)  of  this  section. 

(D)  Any  person  who  takes  any  action 
with  the  intent  to  evade  the  provisions 
of  this  Act  or  any  regulation,  order,  or 
license  issued  under  this  Act  shall  be 
subject  to  the  penalties  set  forth  in 
paragraph  (a)(l)(i]  of  this  section,  except 
that  in  the  case  of  an  evasion  of  an 
export  control  imposed  under  section  5 
or  6  of  the  Act  (or  any  regulation,  order, 
or  license  issued  with  respect  to  such 
control),  such  person  shall  be  subject  to 
the  penalties  set  forth  in  paragraph 
(a)(l)(ii)(A)  of  this  section. 

(2)  Violations  of  False  Statements 
Act  The  submission  of  false  or 
misleading  information  or  the 
concealment  of  material  facts,  whether 
in  connection  with  license  applications, 
boycott  reports.  Shipper's  Export 
Declarations,  investigations,  compliance 
proceedings,  appeals,  or  otherwise,  is 
also  punishable  by  a  fine  of  not  more 
than  $10,000  or  by  imprisonment  for  not 
more  than  five  years,  or  both,  for  each 
violation  (18  U.S.C.  1001). 

(b)  Administrative  '—{1)  Denial  of 
export  privileges.  Whoever  violates  any 
law,  regulation,  order,  or  license  relating 
to  export  controls  or  restrictive  trade 
practices  and  boycotts  is  also  subject  to 
administrative  action  which  may  result 
in  suspension,  revocation,  or  denial  of 
export  privileges  conferred  under  the 
Export  Administration  Act  [see  S  388.3 
et  seq). 

(2)  Exclusion  from  practice.  Whoever 
violates  any  law.  regiUation.  order,  or 
license  relating  to  export  controls  or 
restrictive  trade  practices  and  boycotts 
is  further  subject  to  administrative 
action  which  may  result  in  exclusion 
from  practice  before  the  International 
Trade  Administration  [see  9  390.2(a)). 

(3)  Civil  penalty.  A  civil  penalty  may 
be  imposed  for  each  violation  of  the 
Export  Administration  Act  or  any 
regulation,  order  or  license  issued  under 
the  Act  either  in  addition  to.  or  instead 
of.  any  other  liability  or  penalty  which 
may  be  imposed.  The  civil  penalty  may 


■  Violations  of  the  Act  or  regulations,  or  any 
order  or  license  issued  under  the  Act.  may  result  in 
the  imposition  of  administrative  sanctions,  and  also 
or  alternatively  of  a  fine  or  imprisonment  as 
described  in  paragraph  (a)  of  this  section,  seizure  or 
forfeiture  of  property  under  section  11(g)  of  this  Act 
or  22  U.S.C.  401,  or  any  other  liability  or  penalty 
imposed  by  law.  The  U.S.  Department  of  Commerce 
may  compromise  and  settle  any  administrative 
proceeding  brought  with  jvspecl  to  such  violations. 


not  exceed  $10,000  for  each  violation 
except  that  the  civil  penalty  for  each 
violation  involving  national  security 
controls  imposed  under  Section  5  of  the 
Act  may  not  exceed  $100,000.  The 
payment  of  such  penalty  may  be 
deferred  or  suspended,  in  whole  or  in 
part,  for  a  period  of  time  that  may 
exceed  one  year.  Deferral  or  suspension 
shall  not  operate  as  a  bar  in  the 
collection  of  the  penalty  in  the  event 
that  the  conditions  of  the  suspension  or 
deferral  are  not  fulfilled.  When  any 
person  fails  to  pay  a  penalty  imposed 
under  this  §  387.1(b)(3).  civil  action  for 
the  recovery  of  the  penalty  may  be 
brought  in  the  name  of  the  United 
States,  in  which  action  the  court  shall 
determine  de  novo  all  issues  necessary 
to  establish  liability.  Once  a  penalty  has 
been  paid,  no  action  for  its  refund  may 
be  maintained  in  any  court.* 

(4)  Seizure.  Commodities  or  technical 
data  which  have  been,  are  being,  or  are 
intended  to  be,  exported  or  shipped  from 
or  taken  out  of  the  United  States  in 
violation  of  the  Export  Administration 
Act  or  of  any  regulation,  order,  or 
license  issued  under  the  Act  are  subject 
to  being  seized  and  detained,  as  are  the 
vessels,  vehicles,  and  aircraft  carrying 
such'commodities  or  technical  data. 
Seized  commodities  or  technical  data 
are  subject  to  forfeiture  (50  U.S.C.  app. 
2411(g))  (22  U.S.C.  401,  see  §  386.8(b)(6)). 

§387.2    Causing,  aldino,  and  abetting  a 
violation.  '    ~ 

No  person  may  cause,  or  aid,  abet, 
counsel,  command,  induce,  procure,  or 
permit  the  doing  of  any  act  prohibited, 
or  the  omission  of  any  act  required,  by 
the  Export  Administration  Act  or  any 
regulation,  order,  or  license  issued  under 
the  Act. 

§3«7.3    Solicitation,  attempt,  and 
conspiracy. 

(a)  Solicitation  and  attempt.  No 
person  may  do  any  act  that  solicits  the 
commission  of,  or  that  constitutes  an 
attempt  to  bring  about,  a  violation  of  the 
Export  Administratton  Act  or  any 
regulation,  order,  or  license  issued  under 
the  Act. 

(b)  Conspiracy.  No  person  may 
conspire  or  act  in  concert  with  one  or 
more  persons  in  any  manner  or  for  any 
purpose  to  bring  about  or  to  do  any  act 
that  constitutes  a  violation  of  the  Export 
Administration  Act  or  any  regulation, 
order,  or  license  issued  under  the  Act.  • 


'The  U.S.  Department  of  Commerce  may  refund 
the  penalty  at  any  lime  within-^wo  years  of  payment 
if  it  is  found  that  there  was  a  material  error  of  fact 
or  of  law. 
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§  387.4    Acting  witti  knowledge  of  a 
violation;  poMession  witti  intent  to  export 
lllegalty. 

(a)  No  person  may  order,  buy,  receive, 
conceal,  store,  use,  sell,  loan,  dispose  of, 
transfer,  transport,  finance,  forward,  or 
otherwise  service,  in  whole  or  in  part, 
any  commodity  or  technical  data 
exported  or  to  be  exported  from  the 
United  States  or  which  is  otherwise 
subject  to  the  Export  Administration 
Regulations,  with  knowledge  or  reason 
to  know  that  a  violation  of  the  Export 
Administration  Act  or  any  regulation, 
order,  or  license  has  occurred,  is  about 
to  occur,  or,js  intended  to  occur  with 
respect  to  any  transaction. 

(b)  No  person  may  possess  any  ' 
commodities  or  technical  data, 
controlled  for  national  security  or 
foreign  policy  reasons  under  section  5  or 
6  of  the  Act:  (1)  With  the  intent  to  export 
such  commodities  or  technical  data  in 
violation  of  the  Export  Administration 
Act  or  any  regulation,  order,  license  or 
other  authorization  under  the  Act,  or  (2) 
knowing  or  having  reason  to  believe 
that  the  commodities  or  technical  data 
would  be  so  exported. 

§  387.S    IMisrepresentatlon  and 
concealment  of  facts;  evasion. 

(a)(1)  Misrepresentation  and 
concealment.  No  person  may  make  any 
false  or  misleading  representation, 
statement,  or  certification,  or  falsify  or 
conceal  any  material  fact,  whether 
directly  to  the  Office  of  Export 
Licensing,  the  Office  of  Export 
Enforcement,'  the  Office  of  Ant iboycott 
Compliance,  any  customs  office,  or  an 
official  of  any  other  United  States 
agency,  or  indirectly  to  any  of  the 
foregoing  through  any  other  person  or 
foreign  government  agency  or  official: 

(i)  In  the  course  of  an  investigation  or 
other  action  instituted  under  the 
authority  of  the  Export  Administration 
Act; 

(ii)  In  connection  with  the  preparation, 
submission,  issuance,  use,  or 
maintenance  of  any  export  control 
document,  as  defined  in  §  370.2,  or 
restrictive  trade  practice  or  boycott 
request  report,  as  defined  in  §  369.6; 

(iii)  For  the  purpose  of  or  in 
connection  with  effecting  an  export  from 
the  United  States,  or  the  reexport, 
transshipment,  or  diversion  of  any  such 
export. 

(2)  Scope.  Paragraph  (a)(1)  of  this 
section  applies  to  all  representations, 
statements,  and  certifications  made  to, 


'  For  purposes  of  Pari  387,  the  Office-of  Export 
Enforcement  enforces  the  Export  Administrntion 
Regulations  relating  to  short  supply  controls 
imposed  under  section  7  of  the  Act.  Such  controls 
are  otherwise  the  responsibility  of  the  Office  of 
Industrial  Resource  Administration. 


and  material  facts  concealed  from,  the 
Office  of  Export  Licensing,  the  Office  of 
Export  Enforcement,  the  Office  of 
Antiboycott  Compliance,  and  the  U.S. 
Customs  Service,  or  other  agencies  with 
respect  to  matters  within  the  jurisdiction 
of  these  agencies  under  the  statutes. 
Executive  Orders,  and  regulations 
relating  to  export  control,  restrictive 
trade  practices  or  boycotts,  and  orders 
or  licenses  issued  or  established  under 
the  Act. 

(3)  Representations  to  be  continuing 
in  effect;  notification.  All 
representations,  statements,  and 
certifications  made  by  any  person  are 
deemed  to  be  continuing  in  effect.  Every 
person  who  has  made  any        v 
representation,  statement,  or 
certification  must  notify,  in  writing,  the 
Office  of  Export  Licensing,  the  Office  of 
Export  Enforcement,  or  the  Office  of 
Antiboycott  Compliance,  as  well  as  any 
other  cognizant  agency(ies),  of  any 
change  of  any  material  fact  or  intention 
from  that  previously  represented,  stated, 
or  certified.  Such  notification  shall  be 
made  immediately  upon  receipt  of  any 
information  which  would  lead  a 
reasonably  prudent  person  to  believe 
that  a  change  of  material  fact  or 
intention  has  occurred  or  may  occur  in 
the  future. 

(b)  Evasion.  No  person  may  engage  in 
any  transaction  or  take  any  other  action, 
either  independently  or  through  any 
other  person,  with  intent  to  evade  the 
provisions  of  the  Act,  or  any  regulation, 
order,  license  or  other  authorization 
issued  under  the  Act 

§  387.6    Export,  diversion,  reexport 
transshipment 

Except  as  specifically  authorized  by 
the  O^ice  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  export, 
dispose  of,  divert,  direct,  mail  or 
otherwise  ship,  transship,  or  reexport 
commodities  or  technical  data  to  any 
person  or  destination  or  for  any  use  in 
violation  of  or  contrary  to  the  terms, 
provisions,  or  conditions  of  any  export 
control  document,  any  prior 
representation,  any  form  of  notification 
of  prohibition  against  such  action,  or 
any  provision  of  the  Export 
Administration  Act  or  any  regulation, 
order,  or  license  issued  under  the  Act. 

S  387.7    Failure  to  comply  with  reporting 
requirements. 

No  person  may  fail  or  refuse  to 
comply  with  reporting  requirements  in 
violation  of  the  Export  Administration 
Act  or  of  any  order,  regulation  or  license 
issued  under  the  Act.  See,  for  example, 
\\  369.6,  372.9(e)  and  37g.6(b). 


adfnissiofi  of  to 


§  387.8  FaBure  to  answer 
or  respond  to  requests  for 
produce  documents. 

(a)  Interrogatories  and  requests  for 
admission  or  to  produce  documents. 
Whenever  the  Office  of  Export 
Enforcement  or  the  Office  of 
Antiboycott  Compliance  finds  it 
impracticable,  during  the  course  of  an 
investigation,  other  proceeding  or 
action,  to  subpoena  a  person,  or  books, 
writings,  records,  or  other  tangible 
things  bearing  upon  the  matter  being 
investigated,  the  Office  of  Export 
Enforcement  or  the  Office  of 
Antiboycott  Compliance  may  serve 
upon  such  person  interrogatories, 
requests  for  admission  of  facts,  requests 
for  the  production  of  books,  records  and 
other  writings,  or  requests  to  produce  or 
make  available  other  tangible  things  far 
inspection,  including  commodities  or 
technical  data  exported  from  the  United 
States,  as  therein  specifically  set  forth.  If 
a  person,  within  20  days  after  receiving 
interrogatories  or  requests,  fails  or 
refuses  to: 

(1)  Furnish  responsive  answers  to 
such  interrogatories  or  requests  for 
admissions; 

(2)  Produce  the  requested  books, 
records  and  other  writings;  or 

(3)  Produce  or  make  available  for 
inspection  other  tangible  things 
requested,  including  commodities  or 
technical  data  exported  from  the  United 
States,  which  are  in  that  person's 
possession,  custody  or  control,  without 
good  cause  being  shown,  an  order  may 
be  issued  as  provided  in  {  388.3(a)(2), 
denying  export  privileges  to  such 
person.  This  order  shall  remain  in  effect 
for  five  years  or  until  such  person 
responds  to  the  interrogatories  or 
requests  or  gives  adequate  reasons  for 
failure  or  refusal  to  so  respond. 

(b)  Service.  Interrogatories  or  requests 
shall  be  served  in  the  same  manner  as 
provided  in  S  388.4  (b)  and  (c)  for 
service  of  a  charging  letter. 

(c)  Enforcement  Procedures.  The 
procedure  regarding  applications  for 
denial  orders  under  S  387.8(a)  and 
motions  to  vacate  or  modify  such  orders 
shall  conform  substantially  to  that 
provided  for  temporary  denial  orders  by 
S  388.19. 

§  387.9    Ucensee  accountaMe  for  use  ol 
license. 

The  person  to  whom  a  license  is 
issued  becomes  the  Hcensee  and  will  be 
held  strictly  accountable  for  use  of  the 
license.  The  licensee  may  not  without 
prior  written  approval  of  the  Office  of 
Export  Licensing,  in  consultation  with 
the  Office  of  Export  Enforcement,  permit 
any  other  person  to  facilitate  or  effect 
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the  export  of  any  commodity  or 
technical  data  described  in  the  license, 
except  under  this  direction  and 
responsibihty  as  his  true  agent  in  fact 
No  term  of  sale  or  export  or  other 
agreement  between  the  licensee  or  the 
order  party  and  the  purchaser  or 
ultimate  consignee  of  such  conunodity 
or  technical  data  may  provide 
otherwise. 


93«7.10    UnMithoftaed  I 
of  export  control  documents. 

Except  as  otherwise  specifically 
authorized  in  the  Export  Administration 
Regulations  or  in  writing  by  the  Office  of 
Export  Licensing,  in  consultation  with 
the  Office  of  Export  Enforcement,  no 
licensee  or  other  person,  may  obtain, 
use,  alter,  or  assist  in  or  permit  the  use 
or  alteration  of,  any  export  control 
document,  for  the  purpose  of  or  in 
connection  with  facilitating  or  effecting 
any  export  or  reexport  other  than  that 
set  forth  in  such  document  and  in 
accordance  with  all  the  terms, 
provisions,  and  conditions  thereof. 

§387.11    Trafficidng  and  advertising 
export  control  documents. 

(a)  Unlawful  practices.  Without  prior 
written  approval  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Exi>ort  Enforcement,  no  person 
may  do  any  of  the  following  with 
respect  to  any  export  or  reexport  under 
any  export  control  document: 

(1)  Transfers  or  changes  of  authority. 
Effect  any  transfer  of,  or  other  change  of 
the  authority  granted  in  such  document, 
whether  by  sale,  grant,  gift,  loan  or 
otherwise,  to  any  person;  or  permit  any 
person  to  use  the  same  other  than  for 
the  true  account  of  and  as  true  agent  in 
fact  for  the  licensee:  or,  if  that  person  is 
not  the  licensee,  to  receive  or  accept  a 
transfer  or  other  change  of  the  authority 
granted  in.  or  otherwise  use  an  export 
control  document  except  for  the  true 
account  of  and  as  true  agent  in  fact  for 
the  licensee. 

(2)  Change  in  named  parties.  Effect 
any  change  of,  substitution  for,  or 
addition  to,  the  ptirties  named  in  an 
export  control  docimient;  or  transfer, 
obtain,  purchase,  or  create  any  interest 
or  participation  in  the  transaction 
described  in  any  export  control 
document. 

(3)  Unlawful  advertising  or  soliciting. 
Offer  or  solicit  by  advertisement, 
circular,  or  other  communication  any 
transfer  or  change  of  an  export  control 
document  or  any  interest  therein 
prohibited  above.  Such  communication 
shall  be  deemed  imlawful: 

(i)  Even  though  coupled  with  a 
condition  requiring  approval  by  the 
Office  of  Export  Licensing  of  a  new 


consignor  or  consignee  or  other  change 
in  the  export  license,  by  way  of  transfer, 
amendment  or  otherwise: 

(ii)  Where,  in  offering  or  soliciting  the 
sale  for  export  of  any  commodities  or 
technical  data,  the  communication 
indicates  that  the  proposed  seller  of 
such  commodities  or  technical  data 
holds  or  will  furnish  a  license  or  other 
export  control  document  for  the  export 
of  such  commodities  or  technical  data; 

(iii]  Where,  in  offering  or  soliciting  the 
purchase  for  export  of  any  commodities 
or  technical  data,  that  communication  is 
addressed  by  the  proposed  buyer 
directly  or  indirectly  to  any  person  on 
the  condition  that  such  person  as  a 
seller  then  holds  or  will  furnish  a  Hcense 
or  other  export  control  document  for  the 
export  of  those  commodities  or  technical 
data. 

(4)  Other  unlawful  practices.  Sections 
387.10,  387.11,  and  387.12,  among  other 
things,  make  it  unlawful: 

(i)  For  a  licensee  or  other  person 
holding  an  export  control  document  to 
sell  or  offer  to  sell,  or  for  any  person  to 
purchase  or  to  offer  to  purchase,  the 
conmfiodities  or  technical  data  described 
in  such  document  with  the 
understanding  that  the  document  may 
be  used  by  or  for  the  benefit  of  the 
purchaser  to  effect  export  of  those 
commodities  or  technical  data; 

(ii)  For  any  person  to  effect  the  export 
of  the  commodities  referred  to  in 
S  387.11(a)(4)(i)  for  the  benefit  of  or  "for 
the  account"  of  any  person  other  than 
the  licensee,  regardless  of  the  device, 
means,  or  fiction  employed: 

(iii)  For  the  licensee  to  act  fictitiously 
as  principal  or  agent  of  another  person 
who  actually  is  effecting  the  export,  or 
for  such  other  person  to  act  fictitiously 
as  the  hcensee's  principal  or  agent  for 
the  same  purpose; 

(iv)  For  the  named  consignee  to  act 
"for  the  account"  of  a  new  unlicensed 
consignee:  or 

(v)  For  any  person  to  use  a  license, 
originally  issued  for  a  specified 
transaction  which  was  not  effected,  for 
any  other  transaction  without  the 
specific  Mo-itten  authorization  of  the 
Office  of  Export  Licensing. 

(b)  Transfer  of  dock  receipts,  bills  of 
lading,  or  liens. — (1)  Use  of  certain 
export  control  documents.  Section 
387.12(a)  is  not  to  be  construed  as 
affecting  the  transfer  and  other  use  of 
dock  receipts,  bills  of  lading,  or  other 
commercial  documents  necessary  to- 
complete  a  transaction  authorized  by 
the  export  license,  or  impairing  the 
validity  of  liens  or  other  security  titles 
or  interests  created  in  good  faith  with 
respect  to  commodities  or  technical  data 
or  documents  in  the  course  of  financing, 
warehousing,  forwarding,  or 


transporting  commodities  or  technical 
data. 

(2)  Disposition  of  export.  A  person 
who  is  entitled  to  foreclose  on  any  lien 
or  other  security  title  or  interest,  or  who 
may  exercise  any  rights  as  holder  of  the 
lien  or  other  security  title  or  interest,  or 
who  contemplates  an  export  under  the 
license  by  someone  other  than  the 
licensee  or  to  someone  other  than  the 
purchaser  or  ultimate  consignee 
designated  in  the  license,  must  apply  for 
a  new  license  in  accordance  with  the 
provisions  of  Part  372. 

S  387.12    Transactions  wttit  persons 
subject  to  denial  orders. 

(a)  Prohibited  activities.  Without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
maimer  or  capacity: 

(1)  Apply  for,  obtain,  or  use  any 
license.  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  International 
Trade  Administration;  or 

(2)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of.  forward, 
transport,  finance,  or  otherwise  service 
or  participate: 

(i)  In  any  transaction  which  may 
involve  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States: 
(ii)  In  any  reexport  thereof;  or 
(iii)  In  any  other  transaction  which  is 
subject  to  the  Export  Administration 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directly  or 
indirectly,  any  of  these  transactions. 

(b)  Definition  of  "Person  Denied 
Export  Privileges  ".  For  the  purpose  of 
this  section  the  term  "person  denied 
export  privileges"  means: 

(1)  Any  person,  firm,  corporation,  or 
other  business  organization  whose 
export  privileges  are  revoked  or  denied 
by  any  order  or  who  is  excluded  by  such 
order  from  practice  before  the 
International  Trade  Administration;  and 

(2)  Any  other  person,  firm, 
corporation,  or  other  business 
organization  also  denied  export 
privileges  or  excluded  from  practice 
before  the  International  Trade 
Administration  because  of  a 
relationship  to  any  person  denied  export 
privileges  through  affiliation,  ownership, 
control,  position  of  responsibility,  or 
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other  connection  in  the  conduct  of  trade 
or  related  services  during  the  period  of 
such  order. 

(c)  Applicability  of  orders.  Orders 
which  revoke  or  deny  the  export 
privileges  of  any  person  or  which 
exclude  any  person  from  practice  before 
the  International  Trade  Administration 
may  provide  that  the  terms  and 
prohibitions  of  such  orders  apply  not 
only  to  the  persons  expressly  named 
therein  but  also,  for  the  purpose  of 
preventing  evasion,  to  any  other  person, 
firm  corporation,  or  other  business 
organization  with  which  that  person 
may  then  or  thereafter  (during  the  term 
of  the  order)  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services.  The 
Table  of  Denial  Orders  (See  Supplement 
No.  1  to  Part  388  and  S  S  388.3  and  390.2) 
contains  all  orders  which  currently  deny 
export  privileges  in  whole  or  in  part.  The 
table  also  lists  the  names  and  addresses 
of  such  persons,  the  effective  and 
expiration  dates  of  the  orders,  a  brief 
summary  of  the  export  privileges 
affected,  and  the  citations  to  the 
volumes  and  pages  of  the  Federal 
Register  where  complete  texts  of  the 
orders  are  published.  The  publication  of 
such  orders  in  the  Federal  Register 
constitutes  legal  notice  of  the  terms 
thereof  to  all  persons. 

§387.13    Recordkeeping. 

(a)  Transactions  subject  to  this 
regulation.  This  section  applies  to — (1) 
transactions  involving  restrictive  trade 
practice  or  boycott  requirements  or 
requests.  (2)  exports  of  commodities  or 
technical  data  from  the  United  States 
and  any  known  reexports, 
transshipments,  or  diversions  of 
commodities  or  technical  data  originally 
exported  from  the  United  States,  or  (3) 
any  other  transactions  subject  to  these 
Regulations,  regardless  of  whether  the 
export  or  reexport  is  made,  or  proposed 
to  be  made,  by  any  person  with  or 
without  authorization  by  a  validated 
license,  a  general  license,  or  any  other 
export  authorization.  This  section  also 
applies  to  all  negotiations  connected 
with  those  transactions,  except  that  for 
export  control  matters  a  mere 
preliminary  inquiry  or  offer  to  do 
business  and  negative  response  thereto 
shall  not  constitute  negotiations,  unless 
the  inquiry  or  offer  to  do  business 
proposes  a  transaction  which  a 
reasonably  prudent  exporter  would 
believe  likely  to  lead  to  a  violation  of 
export  orders  or  regulations.  It  also 
applies  to  any  exports  to  Canada,  if,  at 
Hny  stage  in  the  transaction,  it  appears 
'hat  a  person  in  a  country  other  than  the 
!Jnited  States  or  Canada  has  an  interest 


therein  or  that  the  commodity  or 
technical  data  involved  is  to  be 
reexported,  transshipped,  or  diverted 
from  Canada  to  another  foreign  country. 

(b)  Persons  subject  to  this  regulation. 
Any  person  subject  to  the  jurisdiction  of 
the  United  States  who,  as  principal  or 
agent  (including  a  forwarding  agent), 
participates  in  any  transaction 
described  in  S  387.13(a),  and  any  person 
in  the  United  States  or  abroad  who  is 
required  to  make  and  keep  records 
under  any  provisions  of  the  Export 
Administration  Regulations,  shall  keep 
all  the  records  described  in  %  387.13(c), 
which  are  made  or  obtained  by  that 
person,  and  shall  produce  them  in  the 
manner  provided  in  paragraph  (f)  of  this 
section. 

(c)  Records  to  be  kept  The  records  to 
be  kept  under  this  S  387.13  shall  include 
export  control  documents,  as  defined  in 
S  370.2,  memoranda,  notes, 
correspondence,  contracts,  invitations  to 
bid,  books  of  account,  fmancial  records, 
restrictive  trade  practice  or  boycott 
documents  and  reports,  and  other 
written  matter  pertaining  to  the 
transactions  described  in  S  387.13(a). 
which  are  made  or  obtained  by  a  person 
described  in  S  387.13(b).  In  addition  to 
the  records  required  to  be  kept  by  this 
section,  other  sections  of  the 
Regulations  require  the  retention  of 
records,  including  but  not  limited  to 

9  S  368.2,  369.6,  371.9,  371.10,  371.12. 
371.17,  371.19,  371.22.  372.1,  372.5.  372.6. 

372.7.  372.8,  372.10,  372.11,  372.13,  373.2, 

373.3,  373.7,  373.8,  374.7,  375.Z  375.3, 

375.4,  375.5,  375.7,  376.4,  376.6,  376.7, 

376.8,  376.9,  376.10,  37^11.  376.12,  378.6, 
378.7,  379.4,  379.8,  379.9,  386.2,  386.5, 
386.3,  386.6  and  391.2.  The  revocation  or 
revision  of  any  provision  of  the  Export 
Administration  Regulations  which 
requires  the  making  and  keeping  of 
records  shall  not  be  retroactive  in  effect 
unless  specifically  provided  and  shall 
not  affect  the  original  requirement  to 
keep  these  records  for  the  prescribed 
period. 

(d)  Reproduction  of  records — (1) 
Definition.  "Reproduction"  for  the 
purpose  of  this  S  387.13(d)  is  defmed  to 
include  any  photographic,  photostatic, 
micrographic,  miniature  photographic  or 
other  process  which  completely, 
accurately  and  durably  reproduces  the 
original  record. 

(2)  Use  of  reproductions. 
Iteproductions  may  not  be  substituted 
for  original  documents  with  respect  to 
all  categories  of  records  required  to  be 
retained  under  any  provisions  of  the 
Export  Administration  Regulations  or  of 
any  order,  until  all  of  the  following 
conditions  are  met:       .      *     • 


(i)  The  original  documents  have  been 
retained  for  twelve  months  after  the 
beginning  of  the  retention  period  set 
forth  in  S  387.13(e)  or  an  exception  has 
been  granted  under  the  provisions  of 
§  387.13(g). 

(ii)  All  significant  information,  marks 
and/or  other  characteristics  on  the 
original  document  must  be  cleariy 
visible  and  legibly  reproduced. 

(iii)  Appropriate  facilities  must  be 
provided  and  maintained  for  the 
preservation  of  the  reproduced  records 
during  the  retention  period  and  for  the 
ready  location  and  inspection  of  the 
records,  including  a  projector  for 
viewing  films,  if  needed. 

(e)  Period  of  retention.  (1)  Except  for 
records  relating  to  restrictive  trade 
practice  or  boycott  requests,  which  must 
be  kept  for  three  years  [see 

%  369.6(b)(8)),  records  required  under 
this  section  shall  be  kept  for  a  period  of 
two  years  from  the  latest  of  the 
following  times: 

(i)  The  export  from  the  United  States: 
or 

(ii)  Any  known  reexport, 
transshipment,  or  diversion;  or 

(iii)  Any  other  termination  of  the 
transaction,  whether  formally  in  writing 
or  by  any  other  means.  It  may  be 
advisable  to  maintain  records  longer 
than  the  mandatory  two-year  retention 
period  because  the  statute  of  limitations 
for  criminal  actions  brought  under  the 
Export  Administration  Act  of  1979  and 
its  predecessor  Acts  is  five  years  (18 
U.S.C  3282).  The  statute  for 
administrative  compliance  proceedings 
is  also  five  years  (28  U.S.C  2462). 

(2)  If  the  Department  of  Commerce  or 
any  other  Government  agency  makes  a 
formal  or  informal  request  for  a  certain 
record  or  records,  such  record  or  records 
may  not  be  destroyed  or  disposed  of 
without  the  written  authorization  of  the 
agency  concerned. 

(f)  Producing  and  inspecting  records. 
(1)  Persons  within  the  United  States  may 
be  requested  to  produce  records  which 
are  required  to  be  kept  by  any  provision 
of  the  Export  Administration 
Regulations  or  by  any  order,  and  to 
make  them  available  for  inspection  and 
copying  by  any  authorized  agent,  official 
or  employee  of  the  International  Trade 
Administration,  the  U.S.  Customs 
Service,  or  the  U.S.  Government, 
without  any  charge  or  expense  to  such 
agent,  official  or  employee.  The  Office  of 
Export  Enforcement  and  the  Office  of 
Antiboycott  Compliance  encourage 
volimtary  cooperation  with  such 
requests.  When  voluntary  cooperation  is 
not  forthcoming,  the  Office  of  Export 
Enforcement  and  the  Office  of 
Antiboycott  Compliance  are  authorized 
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to  issue  subpoenas  for  books,  records, 
and  otfaer  writings.  In  instances  where  a 
person  does  not  comply  with  a 
subpoena,  the  Departmeot  of  Commerce 
may  petition  a  district  court  to  have  the 
subpoena  enforced. 

(2]  Every  person  abroad,  required  to 
keep  records  by  any  provision  of  the 
Export  Administration  Regulations  or  by 
any  order,  shall  produce  all  records  or 
reproductions  of  records  required  to  be 
kept,  and  make  them  available  for 
inspection  and  copying  upon  request  by 
an  authorized  agent,  official,  or 
employee  of  the  International  Trade 
Administration,  the  U.S.  Customs 
Service,  or  a  U.S.  Foreign  Service  post, 
or  by  any  other  accredited 
representative  of  the  U.S.  Government, 
without  any  charge  or  expense  to  such 
agent,  ofKcial  or  employee.  Persons 
located  outside  the  United  States  who 
fail  to  comply  with  certain  requests, 
including  requests  to  produce 
documents,  may  be  subject  to  orders 
denying  export  privileges.  [See  S  387.8.) 

(g)  Requests  for  exceptions  to 
recordkeeping  requirements.  (1)  Effect 
of  exception.  Recordkeeping  entities  (as 
deHned  in  J  387.13(b))  wishing  to 
maintain  records  on  micrographic 
systems  prior  to  the  second  year  of  the 
retention  period  may  request  an 
exception  to  the  recordkeeping 
requirements.  An  exception,  if  granted, 
permits  the  recordkeeping  entity  or 
substitute  micrographic  records  for 
original  documents  for  the  full  retention 
period. 

(2)  Basis  for  consideration.  When 
reviewing  requests  for  exceptions,  the 
OfTice  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement  or  the  Office  of 
Antil)oycott  Compliance,  will  take  into 
consideration  the  requestor's  previous 
performance  with  respect  to  general 
export  control  matters  and  antiboycott 
matters,  respectively. 

(3)  Guidelines  for  micrographic 
systems.  To  maintain  records  under  this 
exception,  a  micrographic  system  shall 
have  the  following  minimum 
requirements: 

(i)  The  system  shall  provide 
commercial  permanence  of  all  records. 

(ii)  The  system  shall  provide  for 
frequent  quality  control  inspection  to 
ensure  readability  of  all  records. 

(iii)  Micrographed  records  must  have 
a  degree  of  legibility  and  readability, 
when  displayed  on  a  viewer  and  when 
reproduced  on  paper,  equal  to  that  of  the 
original  records.  [See  section  5  of  IRS 
Revenue  Procedure  No.  81-46. 1981-40 
C.B.  6  concerning  technical  standards  of 
micrographed  records.) 

(iv)  A  detailed  index  of  all 
micrographic  data  shall  be  maintained. 


and  arranged  in  such  a  manner  as  to 
permit  the  immediate  location  of  any 
particular  record,  location  of  all 
documents  relating  to  a  given 
transaction,  and  determination  of 
disposition  of  corresponding  original 
documents. 

(4)  Submission  of  requests  for 
exception,  (i)  The  recordkeeping  entity 
shall  submit  requests  for  exceptions 
involving  general  export  matters  to: 
Office  of  Export  Licensing.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  P.O.  Box  273.  Washington, 
DC  20044. 

(ii)  The  recordkeeping  entity  shall 
submit  requests  for  exceptions  involving 
antiboycott  matters  to:  Office  of 
Antiboycott  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave..  NW.,  Room  H3888, 
Washington,  DC  20230. 

(iii)  The  requesting  firm  shall  include 
in  the  request: 

(A)  Data  on  the  proposed 
micrographic  system,  including  specific 
information  as  to  how  the  system 
conforms  to  requirements  set  forth  in 

S  387.13(g)(3): 

(B)  A  statement  concerning  intended 
disposition  of  corresponding  original 
documents:  and 

(C)  Samples  of  records  to  be  kept  on 
the  system. 

(5)  Micrographing  records  under  an 
exception.  Upon  receiving  written  notice 
that  an  exception  has  been  granted 
under  this  §  387.13(g),  the  recordkeeping 
entity  may  substitute  micrographic 
reproductions  for  only  those  records 
already  m  the  retention  period  and 
approved  under  the  exception.  Originals 
of  records  that  have  not  entered  the 
retention  period  must  be  kept  until  the 
retention  period  begins  (as  set  forth  in 
SS  369.6(b)(8)  and  387.13(e))  and 
micrographed  records  may  then  be 
substituted  for  the  originals. 

(6)  Disposition  of  original  documents. 
The  recordkeeping  entity  shall  include 
with  micrographed  records  a  signed 
document  indicating  final  disposition  of 
original  documents,  and  the  date  of  final 
disposition. 

(7)  Revocation  of  exception.  The 
Department  of  Commerce  may  revoke 
an  individual  exception  at  any  time  if  it 
determines  that  the  firm  has  acted 
improperly,  or  for  other  good  cause.  A 
decision  to  revoke  this  exception  may 
be  appealed'under  the  provisions  of  Part 
389  of  these  Regulations. 

(h)  Records  exempt  from 
recordkeeping  requirements.  The 
following  kinds  of  records  have  been 
determined  to  be  exempt  from 
recordkeeping  requirements: 


— Export  Information  Page 

— Special  Export  Price  Li«t 

— Vessel  Log  from  Freight  Forwarder 

— Ingpection  Certificate 

— Warranty  Certincate 

— Guarantee  Certificate 

— Packing  Material  Certificate 

— Goods  Quality  Certificate 

— Notification  to  Customer  of  Advance 

Mailings 
— Letter  of  Indemnity 
— Financial  Release  Form 
— Financial  Hold  Form 
— Export  Parts  Shipment  Problem  Form 
— Draft  Number  Log 
— Expense  Invoice  Mailing  Log 
— Financial  Status  Report 
— Bank  Release  of  Guarantees    ' 
—Cash  Sheet 

— Commission  Pajinent  Back-up 
— Commissions  Payable  Worksheet 
— Commissions  Payable  Control 
— Check  Request  Forms 
— Accounts  Receivable  Correction  Form 
— Check  Request  Register 
— Commission  Payment  Printout 
— ^Engineering  Fees  Invoice 
— Foreign  Tax  Receipt 
— Individual  Customer  Credit  Status 
— Request  for  Export  Customers  Code  Fomis 
— Acknowledgement  for  Receipt  of  Funds 
— Escalation  Development  Form 
— Summary  Quote 
— Purchase  Order  Review  Form 
— Proposal  Extensions 
— Financial  Proposal  to  Elxport  Customers 
— Sales  Summaries 
Information  collection  requirements  in 
paragraph  (a)(1)  of  this  section  approved 
under  OMB  Control  No.  0625-0036; 
information  collection  requirements  in 
paragraph  (a)  (2)  of  this  section  approved 
under  OMB  Control  Nos.  0625-0052  and  0625- 
0104) 

§397.14    Wher*  to  report  vtolatioiM. 

(a)  Notification.  The  Office  of  Export 
Enforcement  has  the  primary 
responsibility  for  enforcing  these 
Regulations  except  that  the  Office  of 
Antiboycott  Compliance  has  the 
responsibility  for  enforcing  the 
Restrictive  Trade  Practices  or  Boycott 
Regulations  in  particular. 

(1)  If  a  person  obtains  knowledge  that 
a  violation  of  these  Regulations  has 
occurred  or  will  occur,  that  person  may 
notify: 

Office  of  Export  Enforcement. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  P.O. 
Box  7138,  Washington,  DC  20044, 
Telephone  (202)  377-4608,  or 

Office  of  Antiboycott  Compliance,  U.S. 
Department  of  Commerce, 
International  Trade  Administration, 
14th  Street  and  Constitution  Avenue, 
NW.,  Room  H3886,  Washington,  DC 
(202)  377-2381, 

as  appropriate 

(2)  Any  Federal,  State,  or  local 
government  agency  obtaining 
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knowledge  of  a  potential  violation  under 
these  Regulations  should  immediately 
report  such  potential  violation  to: 
Office  of  Export  Enforcement,  P.O.  Box 

7138,  Washington,  DC  20044. 

Telephone  (202)  377-4608.  and 
Office  of  Antiboycott  Compliance,  U.S. 

Department  of  Commerce.  14th  Street 

and  Constitution  Avenue  NW.  Room 

3886.  Washington.  DC  20230. 

Telephone  (202)  377-2381. 
Failure  to  report  such  potential 
violations  may  result  in  the  unwarranted 
issuance  of  validated  export  licenses  or 
unlicensed  exports  to  the  deteriment  of 
national  security,  foreign  policy  or  short 
supply  interests  of  the  United  States. 

(b)  Reporting  requirement 
distinguished.  The  notification 
provisions  set  forth  in  paragraph  (a)  of 
this  section  are  not  "reporting 
requirements"  within  the  meaning  of 
§  387.7. 

5. 15  CFR  Part  388.  except  for 
Supplement  No.  1  which  is  unchanged 
and  Supp  No.  3  which  is  removed,  is 
revised  to  read  as  follows: 

PART  388— ADMINISTRATIVE 
PROCEEDINGS 

Sec 

388.1  Purpose  and  limitations. 

388.2  Definitions. 

388.3  Denial  of  export  privileges  and 
imposition  of  civil  penalties. 

388.4  Institution  of  administrative 
proceedings. 

368.5  Representation. 

388.6  Filing  and  service  of  papers  other  than 
charging  letter. 

388.7  Answer  and  demand  for  hearing. 

388.8  Default. 

388.9  Discovery. 

388.10  Subpoenas. 

388.11  Matter  protected  against  disclosure. 

388.12  Prehearing  conference. 

388.13  Hearings. 

388.14  Proceeding  without  a  hearing. 

388  15    Procedural  stipulations  extension  of 
time. 

388.16  Decision  of  the  administrative  law 
judge. 

388.17  Consent  proceedings. 

388.18  Reopening. 

388.19  Temporary  denials. 

388.20  Record  for  decision  and  availability 
of  documents. 

388.21  Consolidation  of  proceedings. 

388.22  Appeals. 

388.23  Review  by  Assistant  Secretary. 
Supplement  No.  1 — Table  of  Denial  Orders 

Currently  in  Effect. 
Supplement  No.  2 — Geographical  Listing  of 

Parlies  Subject  to  Denial  Order. 
Authority:  Sees.  4,  5,  6,  7,  8, 11. 12. 13, 15 
and  21  of  the  Export  Administration  Act  of 
1979.  50  U.S.C.  app.  2401-2420  (1982),  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L.  99-64.  99 
Stilt.  120:  E.0. 12525  (50  FR  28757,  July  16, 
1985).  E.0. 12214  (3  CFR  256  (<981))  E.0. 12002 


(CFR  133  (1978));  Department  Organization 
Order  10-3,  effective  September  6. 1904,  and 
International  Trade  Administration 
Organization  and  Function  Orders  41-1  (48 
FR  26854,  June  10, 1983  and  48  FR  46831, 
October  14. 1983),  as  amended  September  14, 
1984.  and  41-4  (47  FR  29582.  July  7, 1982).  as 
amended  February  9, 1984. 

§  388.1    Purpose  and  RmAations. 

The  regulations  in  this  part  set  forth 
the  procedures  for  imposing 
administrative  sanctions  for  violation  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2401-2420  (1982),  as 
amended  by  the  Export  Administration 
Amendments  Act  of  1985  (Pub.  L  99-64. 
99  Stat.  120))  (Act),  the  regulations,  or 
any  order,  license  or  other  authorization 
issued  under  the  Act.  An  administrative 
law  judge  shall  conduct  the  proceedings, 
except  for  purposes  of  appeals  under 
§  368.22  or  reviews  by  the  Assistant 
Secretary  under  \  388.23.  Nothing  in  this 
part  shall  be  construed  as  applying  to  or 
limiting  other  administrative  or 
enforcement  action  relating  to  the  Act, 
including  any  exercise  of  the 
investigative  authorities  conferred  by 
sections  8  and  12(a)  of  the  Act.  These 
regulations  implement  the  requirements 
of  section  11(c)(2)  of  the  Act  with 
respect  to  violations  of  the  antiboycott 
provisions  of  the  Act  and  regulations, 
that  administrative  sanctions  be 
determined  only  after  notice  and 
opportunity  for  an  agency  hearing  on  the 
record  in  accordance  with  the 
appUcable  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557).  lliese  regulations  also 
implement  the  requirements  of  section 
13(c)a  of  the  Act,  with  respect  to 
violations  of  the  export  control 
provisions  of  the  Act  and  the 
regulations,  that  administrative 
sanctions  be  determined  only  after 
notice  and  opportunity  for  an  agency 
hearing  on  the  record  in  accordance 
with  the  applicable  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
556-557).  These  regulations  do  not 
confer  any  procedural  rights  or 
requirements  based  upon  the 
Administrative  Procedure  Act  to 
proceedings  charging  violations  under 
the  Act,  except  as  expressly  provided 
for  in  this  part. 

388.2    Definitions. 

As  used  in  this  part: 

Administrative  Law  Judge.  The  person 
authorized  to  conduct  hearings  in 
administrative  proceedings  brought 
under  the  Export  Administration  Act. 
The  administrative  law  judge  may 
impose  sanctions  only  after  notice  and 
opportunity  for  an  agency  hearing  on  the 
record. 


Department.  The  Office  of 
Antiboycott  Compliance,  the  Office  of  ' 
Export  Enforcement,  the  Office  of 
Export  Licensing,  or  the  Office  of 
Technology  and  Policy  Analysis. 
International  Trade  Administration. 
United  States  Department  of  Conunerce. 

Party.  The  Department  and  any 
person  named  as  a  respondent  in  a 
charging  letter  or  order  proposed  or 
issued  under  this  part 

Regulations.  The  Export 
Administration  Regulations  (15  CFR 
Parts  368-399).  including  the  regulations 
concerning  Restrictive  Trade  Practices 
or  Boycotts  (15  CFR  Part  369). 

Respondent  Any  person  named  in  a 
charging  letter,  temporary  denial  order, 
or  order  to  show  cause  proposed  or 
issued  under  this  part 

§  388.3    Denial  of  export  privileges  and 
imposition  of  civfl  penalties. 

(a)  Administrative  sanctions. '  A 
respondent  who  is  found  to  have 
violated  the  Act  the  Regulations,  or  any 
order,  license  or  other  authorization 
issued  under  the  Act.  is  subject  to  any  or 
all  of  the  following  sanctions  under  this 
part: 

(1)  Suspension  or  revocation  of 
validated  export  licenses.  Any 
outstanding  validated  export  license 
affecting  any  transaction  in  which  the 
respondent  may  have  any  interest 
direct  or  indirect,  may  be  suspended  or 
revoked  *  and  ordered  returned 
immediately  to  the  Office  of  Export 
Licensing; 

(2)  General  denial  of  export 
privileges.  The  respondent  may  be 
denied  *  the  privilege  of  participating. 


'  Violations  of  the  Act  of  regulations  may  result 
in:  (a)  the  imposititon  of  administrative  sanctions, 
either  in  addition  to  or  instead  of  a  Rne  or 
imprisoament  as  described  in  {  387.1(a)  of  tlw 
regulations:  (b)  forfeiture  of  any  property  interest  in 
and/or  proceeds  from  goods  or  tangible  items 
involved  in  an  export  or  attempted  export  in 
violation  of  controls  imposed  for  national  seconty 
reasons  under  section  5  of  the  Act  (c)  seizure  or 
forfeiture  of  property  under  22  U.S.C  401:  (d)  any 
other  liability  or  penalty  imposed  by  law.  or  (e)  any 
combination  of  these  penalties. 

'  Revocation  of  outstanding  validated  licenses 
and  general  denial  of  export  privileges,  authorized 
here  as  sanctions  in  administrative  proceedings,  are 
separate  and  distinct  from  administrative  acUons 
that  the  Director.  Office  of  Export  Ucensing.  in 
consultation  with  the  Director.  Office  of  Export 
Enforcement,  may  take  under  section  11(h)  of  the 
Act  to  deny  permission  to  apply  for  or  use  any 
export  license  [see  \  370.15)  or  to  revoke  validated 
export  licenses  (see  S  372.1(h))  to  a  person 
convicted  of  a  violation  of  sections  793.  79€.  or  798 
of  Title  18.  United  States  Code,  section  4(b)  of  the 
Internal  Security  Act  of  1950  (50  U.S.C  783(b)).  or 
section  38  of  the  Arms  Expoit  Control  Act  (22  US.C 
2778). 

'See  footnote  2. 
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directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commodities  or  technical  data  exported 
or  to  be  exported  from  the  United 
States,  or  produced  abroad  by  persons 
subject  to  the  jurisdiction  of  the  United 
States,  or  which  are  otherwise  subject  to 
the  Act  or  the  Regulations.  Such 
participation  may  include: 

(i)  Participation  as  a  party  or  as  a 
representative  of  a  party  to  any 
validated  exported  license  application; 

(ii)  Participation  in  the  preparing  or 
filing  of  an  application  for,  or  the 
obtaining  or  using  of.  any  validated.or 
general  export  license,  reexport 
authorization,  or  other  export  control 
dociunent; 

(iii)  Participation  in  the  carrying  on  of 
negotiations  with  respect  to,  or  in  the 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data;  and 

(iv)  Participation  in  the  financing, 
forwarding,  transporting,  or  other 
servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  may  be  partial  or  entire,  may 
be  by  conmiodity  or  geographical  area, 
and  may  be  for  any  specified  period  of 
time. 

(3)  Exclusion  from  practice.  Any 
respondent  acting  as  attorney, 
accountant,  consultant,  freight 
forwarder,  or  in  any  other 
representative  capacity  with  regard  to 
any  export  license  application  or  other 
matter  before  the  Department  may  be 
excluded  from  any  or  all  such  activities 
before  the  Department. 

(4)  Civil  penalty.  In  addition  to  or 
instead  of  any  or  all  of  the 
administrative  sanctions  described  in 
paragraphs  (a)(1),  (2)  and  (3)  of  this 
section,  a  civil  penalty  not  to  exceed 
$10,000  for  each  violation  may  be 
imposed,  except  that  a  civil  penalty  not 
to  exceed  $100,000  may  be  imposed  for 
each  violation  involving  national 
security  controls  imposed  under  section 
5  of  the  Act. 

(b)  Suspension  of  sanctions.  The 
imposition  of  any  of  these  sanctions 
may  be  suspended  imder  9  388. 16(c). 

(c)  Applicability  to  related  persons.  In 
order  to  prevent  evasion,  certain  types 
of  orders  under  this  part  may,  after 
notice  and  opportunity  for  comment 
such  as  through  an  order  to  show  cause, 
be  made  applicable  not  only  to  the 
respondent,  but  also,  to  other  persons 
then  or  thereafter  related  to  the 
respondent  by  ownership,  control, 
position  of  responsibility,  afHIiation,  or 
other  connection  in  the  conduct  of  trade 
or  related  services.  Orders  applicable  to 
related  persons  include:  those  that  deny 
or  affect  export  privileges,  those  that 
exclude  a  respondent  from  practice 


before  the  International  Trade 
Administration  and  those  that  contain 
provisions  implementing  {  387.12  of  the 
Regulations. 

S3M.4    Instltutton  of  administrative 
proceedings. 

(a)  Charging  letters.  The  Director  of 
the  Office  of  Export  Enforcement  *  or  the 
Director  of  the  Office  of  Antiboycott 
Compliance,  as  appropriate,  may  begin 
administrative  proceedings  under  this 
part  by  issuing  a  charging  letter  in  the 
name  of  the  Department.  The  charging 
letter  shall  constitute  the  formal 
complaint  and  will  state  that  there  is 
reason  to  beUeve  that  a  violation  of  the 
Act,  the  regulations,  or  any  order, 
license  or  other  authorization  issued 
under  the  Act,  has  occurred.  It  will  set 
forth  the  essential  facts  about  the 
alleged  violation,  refer  to  the  specific 
regulatory  or  other  provisions  involved, 
and  give  notice  that  the  respondent,  if 
found  to  have  conunitted  the  alleged 
violation,  will  be  subject  to  sanctions 
under  §  388.3(a).  The  charging  letter  will 
inform  the  respondent  that  failure  to 
answer  as  provided  in  S  388.7  may  be 
treated  as  a  default  under  §  388.8;  that 
he  is  entitled  to  a  hearing  if  he  files  a 
written  demand  for  one  with  his  answer, 
and  that  if  he  so  desires  he  may  be 
represented  by  counsel.  A  copy  of  the 
charging  letter  shall  be  filed  with  the 
administrative  law  judge.  Charging 
letters  may  be  amended,  supplemented 
or  withdrawn  at  any  time  before  an 
answer  is  filed,  or,  with  permission  of 
the  administrative  law  judge  afterwards. 

(b)  Service  of  charging  letter  on 
resident.  A  charging  letter,  or  any 
amendment  or  supplement  thereto,  shall 
be  served  upon  a  respondent: 

(1)  By  mailing  a  copy  by  registered  or 
certiHed  mail  addressed  to  the 
respondent  at  his  last  knovra  address; 

(2)  By  leaving  a  copy  with  the 
respondent  or  with  an  officer,  a 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  respondent;  or 

(3)  By  leaving  a  copy  with  a  person  of 
suitable  age  and  discretion  who  resides 
at  the  respondent's  last  known  dwelling. 
Service  made  in  the  manner  described 
in  paragraph  (b)(2)  or  (3)  of  this  section 
shall  be  evidenced  by  a  certificate  of 
service  signed  by  the  person  making 
such  service,  stating  the  method  of 
service  and  the  identity  of  the  person 
with  whom  the  charging  letter  was  left 
and  shall  be  filed  with  the 
administrative  law  judge. 


'By  agreement  with  the  Director  of  the  Office  of 
Industrial  Resource  Administration,  the  Director  of 
the  Office  of  Export  Enforcement  enforces  short 
supply  controls  imposed  under  section  7  of  the 
Export  Administration  Act. 


(c)  Service  of  charging  letter  on  non- 
resident If  applicable  laws  or 
intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraph  (b)  of  this 
section  inappropriate  or  ineffective, 
service  of  the  charging  letter  on  a 
respondent  not  a  resident  of  the  United 
States  may  be  made  by  any  method  that 
is  permitted  by  the  country  in  which  the 
respondent  resides  and  satisfies  the  due 
process  requirements  under  United 
States  law  with  respect  to  notice  in 
administrative  proceedings. 

(d)  Date.  The  date  of  service  of  a 
charging  letter  shall  be  the  date  of  its 
delivery,  or  of  its  attempted  delivery  if 
delivery  is  refused. 

§388.5    Representation. 

A  respondent  individual  may  appear 
and  participate  in  person,  a  corporation 
by  a  duly  authorized  officer  or  employee 
thereof,  and  a  partnership  by  a  member 
thereof.  Any  respondent  may  appear  by 
counsel,  who  shall  be  a  member  in  good 
standing  of  the  bar  of  any  State, 
Commonwealth  or  Territory  of  the 
United  States,  or  of  the  District  of 
Columbia.  A  respondent  personally  or 
through  counsel  shall  file  notice  of 
appearance  with  the  administrative  law 
judge.  The  Department  shall  be 
represented  by  the  Office  of  Assistant  •  . 
General  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce. 

§  388.6    Filing  and  service  of  papers  ottter 
tftan  charging  letter. 

(a)  Filing.  All  papers  to  be  filed  shall 
be  delivered  or  mailed,  to  "EAR 
Administrative  Proceedings,"  U.S. 
Department  of  Commerce,  Room  H- 
6716. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC,  2023a 
or  such  other  place  as  the  administrative 
law  judge  may  designate.  Filing  by 
United  States  mail,  first  class  postage 
prepaid,  or  by  express  or  equivalent 
parcel  delivery  service,  is  acceptable. 
Filing  by  mail  from  a  foreign  country 
shall  be  by  airmail.  A  copy  of  each 
paper  filed  shall  be  simultaneously 
served  on  each  party. 

(b)  Service.  Service  shall  be  made  by 
personal  delivery  or  by  mailing  one  copy 
of  each  paper  to  each  pa^ty  in  the 
proceeding.  Service  by  delivery  service 
in  the  nianner  set  forth  in  paragraph  (a) 
is  acceptable.  Service  on  the 
Department  shall  be  addressed  to  the 
Assistant  General  Counsel  for  Export 
Administration,  Room  H-3845,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Service  on  a 
respondent  shall  be  to  the  address  to     * 
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which  the  charging  letter  was  sent  or  to 
such  other  address  as  respondent  may 
be  provided.  When  a  party  has 
appeared  by  counsel,  service  on  such 
counsel  shall  constitute  service  on  that 
party. 

(c)  Date.  The  date  of  service  or  fiUng 
shall  be  the  day  when  the  papers  are 
deposited  in  the  mail  or  are  delivered  in 
person,  or  by  delivery  service. 

(d)  Certificate  of  service.  The  original 
of  every  paper  filed  and  served  upon 
parties  other  than  the  charging  letter 
shall  be  endorsed  with  a  certificate  of 
service  signed  by  the  party  making 
service,  stating  the  date  and  manner  of 
service. 

§  3U.7    Answer  and  demand  for  hearing. 

(a)  When  to  answer.  The  respondent 
must  answer  the  charging  letter  witiiin 
30  days  after  service  unless  time  is 
extended  under  §  38&15. 

(b)  Contents  of  answer.  An  answer 
must  be  responsive  to  the  charging  letter 
and  must  fully  set  forth  the  nature  of  the 
respondent's  defense  or  defenses.  The 
answer  must  admit  or  deny  specifically 
each  separate  allegation  of  the  charging 
letter;  if  the  respondent  is  without 
knowledge,  the  answer  shall  so  state 
and  shall  operate  as  a  denial.  Failure  to 
deny  or  controvert  a  particular 
allegation  will  be  deemed  admission  of 
that  allegation.  The  answer  must  also 
set  forth  any  additional  or  new  matter 
the  respondent  believes  supports  a 
defense  or  claim  of  mitigation.  Any 
defense  or  partial  defense  not 
specincally  set  forth  in  the  answer  shall 
be  deemed  waived,  and  evidence 
thereon  may  be  refused,  except  upon 
good  cause  shown. 

(c)  Demand  for  hearing.  If  the 
respondent  desires  a  hearing,  a  written 
demand  for  one  must  be  submitted  with 
the  answer.  Any  demand  by  the 
Department  for  a  hearing  must  be  Hied 
with  the  presiding  ofBcial  within  14  days 
after  service  of  the  answer.  Failure  to 
make  a  timely  written  demand  for  a 
hearing  shall  be  deemed  a  waiver  of  the 
party's  right  to  a  hearing,  except  for 
good  cause  shown. 

(d)  Documentary  evidence.  If  the 
respondent  does  not  demand  a  hearing, 
he  must  file  with  the  answer  originals  or 
photocopies  of  all  correspondence, 
papers,  records,  and  other  documentary 
evidence  that  support  his  position. 

(e)  English  language  required.  The 
answer,  and  all  other  documentary 
evidence,  must  be  submitted  in  English 
or  translations  into  English  must  be  filed 
at  the  same  time. 

§388.8    Default. 

(a)  General  If  a  timely  answer  is  not 
filed,  the  Department  shall  Hie  with  the 


administrative  law  judge  a  proposed 
order  together  with  supporting  evidence 
for  the  allegations  in  the  charging  letter. 
The  administrative  law  judge  may 
require  further  submissions  and  shall 
issue  any  order  he  deems  justified  by 
the  evidence  of  record.  Any  order  so 
issued  shall  have  the  same  force  and 
effect  as  an  order  issued  following  the 
disposition  of  contested  charges. 

(b)  Petition  to  set  aside  default. — (1) 
Procedure.  Upon  petition  filed  by  a 
respondent  against  whom  a  default 
order  has  been  issued,  which  petition  is 
accompanied  by  an  answer  meeting  the 
requirements  of  5  388.7(b),  the 
administrative  law  judge  may,  after 
giving  all  parties  opportunity  to 
comment,  and  for  good  cause  shown,  set 
aside  the  default  and  vacate  the  order 
entered  thereon  and  resume  the 
proceedings. 

(2)  Time  limits.  A  petition  under  this 
section  must  be  made  either  within  one 
year  of  the  date  of  entry  of  the  ordec 
which  the  petition  seeks  to  have 
vacated,  or  before  the  expiration  of  any 
administrative  sanctions  imposed 
thereunder,  whichever  is  later. 

§  388.9    Discovery. 

(a)  General.  The  parties  are 
encouraged  to  engage  in  voluntary 
discovery  procedures  regarding  any 
matter,  not  privileged,  which  is  relevant 
to  the  subject  matter  of  the  pending 
proceeding.  The  provisions  of  the 
Federal  Rules  of  Civil  Procedure  relating 
to  discovery  shall  apply  to  the  extent 
consistent  with  these  regulations  and 
except  as  otherwise  directed  by  the 
administrative  law  judge  or  by  waiver 
or  agreement  of  the  parties.  The 
administrative  law  judge  may  make  any 
order  which  justice  may  make  any  order 
which  justice  requires  to  protect  a  party 
or  person  from  annoyance, 
embarrassment,  oppression,  or  undue 
burden  or  expense.  These  orders  may 
include  limitations  on  the  scope, 
method,  time  and  place  of  discovery, 
and  provisions  for  protecting  the 
confidentiality  of  classified  or  otherwise 
sensitive  information. 

(b)  Interrogatories  and  requests  for 
admission  or  production  of  documents. 
A  party  may  serve  upon  any  party 
interrogatories,  requests  for  admission,  . 
or  requests  for  production  of  documents 
for  inspection  and  copying,  and  a  party 
concerned  may  then  apply  to  the 
administrative  law  judge  for  such 
enforcement  or  protective  order  as  that 
party  deems  warranted  with  respect  to 
such  discovery.  The  service  of  a 
discovery  request  shall  be  made  at  least 
20  days  before  the  scheduled  date  of 
hearing  unless  the  administrative  law 
judge  specifies  a  shorter  time  period. 


Copies  of  interrogatories,  requests  for 
admission  and  requests  for  production 
of  documents  and  responses  thereto 
shall  be  served  on  all  parties.  Matters  of 
fact  or  law  of  which  admission  is 
requested  shall  be  deemed  admitted 
unless,  within  a  period  designated  in  the 
request  (at  least  10  days  after  service,  or 
within  such  further  time  as  the 
administrative  law  judge  may  allow), 
the  party  to  whom  the  request  is 
directed  serves  upon  the  requesting 
party  a  sworn  statement  either  denying 
specifically  the  matters  of  whidi 
admission  is  requested  or  setting  forth  in 
detail  the  reasons  why  he  cannot 
truthfully  either  admit  or  deny  such 
matters. 

(c)  Depositions.  Upon  application  of  a 
party  and  for  good  cause  shown,  the 
administrative  law  judge  may  order  the 
taking  of  the  testimony  of  any  person  by 
deposition  and  the  production  of 
specified  documentis  or  materials  by  the 
person  at  the  deposition.  The 
application  shall  state  the  purpose  of  the 
deposition  and  shall  set  forth  the  facts 
sought  to  be  established  through  the 
deposition. 

(d)  Enforcement  The  administrative 
law  judge  may  order  a  party  to  answer 
designated  questions,  to  produce 
specified  dociunents  or  things  or  to  take 
any  other  action  in  response  to  a  proper 
discovery  request.  If  a  party  does  not 
comply  with  such  an  order,  the 
administrative  law  judge  may  make  any 
determination  or  enter  any  order  in  the 
proceeding  as  he  deems  reasonable  and 
appropriate.  He  may  strike  related 
charges  or  defenses  in  whole  or  in  part, 
or  he  may  take  particular  facts  relating 
to  the  discovery  request  to  which  the 
party  failed  or  refused  to  respond  as 
being  established  for  purposes  of  the 
proceeding  in  accordance  with  the 
contentions  of  the  party  seeking 
discovery.  In  addition,  enforcement  by  a 
district  court  of  the  United  States  may 
be  sought  under  section  12(a)  of  the  Act 

§388.10    Subpoenas. 

At  the  request  of  any  party,  the 
administrative  law  judge  may  issue 
subpoenas  requiring  the  attendance  of 
witnesses  at  any  hearing  and  the 
production  of  such  books,  records  or 
other  documentary  or  physical  evidence 
as  he  deems  relevant  and  material  to  the 
proceedings,  and  reasonable  in  scope. 

§388.11    Matter  protected  against 

disclosure. 

(a)  General.  The  public  availability  of 
documentary  evidence  is  subject  to 

§  388.20. 

(b)  Protective  measures.  In 
administering  the  Act,  it  is  necessary  for 
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the  Department  of  Commerce  to  receive 
and  consider  information  and 
documents  that  are  sensitive  from  the 
standpoint  of  national  security  or 
business  confidentiality  and  are  to  be 
protected  against  disclosure. 
Accordingly,  and  without  limiting  the 
discretion  of  the  administrative  law 
judge  to  give  effect  to  any  other 
applicable  privilege,  it  shall  be  proper 
for  the  administrative  law  judge  to  limit 
discovery  or  introduction  of  evidence  or 
to  issue  such  protective  or  other  orders 
as  in  his  judgment  may  be  consistent 
with  the  objective  of  preventing  undue 
disclosure  of  such  sensitive  documents 
or  information.  Where  the 
administrative  law  judge  determines 
that  documents  containing  such 
sensitive  matter  need  to  be  made 
available  to  a  respondent  to  avoid 
prejudice,  he  may  direct  the  Department 
to  prepare  an  unclassified  and  non- 
sensitive  summary  or  extract  of  such 
dociunents.  The  administrative  law 
judge  may  compare  such  extract  or 
summary  with  the  original  to  ensure  that 
it  is  supported  by  the  source  document 
and  that  it  omits  only  so  much  as  must 
remain  classified  or  undisclosed.  The 
summary  or  extract  may  be  admitted  as 
evidence  in  the  record. 

(c)  Arrangements  for  access.  If  the 
administrative  law  judge  determines 
that  this  procedure  is  unsatisfactory  and 
that  classified  or  otherwise  sensitive 
matter  must  form  part  of  the  record  in 
order  to  avoid  prejudice  to  a  party,  he 
may  provide  the  parties  opportunity  to 
make  arrangements  that  permit  a  party 
or  a  representative  to  have  access  to 
such  matter  without  compromising  the 
confidentiality  of  the  national  security 
or  business  information.  Such 
arrangements  may  include  obtaining 
security  clearances,  obtaining  a  national 
interest  determination  under  section 
12(c)  of  the  Act,  or  giving  counsel  for  a 
party  access  to  sensitive  information 
and  documents  subject  to  assurances 
against  further  disclosure,  including  a 
protective  order,  if  necessary. 

(d)  In  camera  proceedings.  With  the 
approval  of  the  administrative  law 
judge,  the  Department  may  present 
information  and  documents  in  camera  in 
the  presence  of  the  respondent  or 
respondent's  counsel. 

S  38S.12    Prthcaring  conference. 

(a)  The  administrative  law  judge,  on 
his  own  motion  or  on  request  of  a  party, 
may  direct  the  parties  to  attend  a 
prehearing  conference  to  consider.  (1) 
Simplification  of  issues;  (2)  the  necessity 
or  desirability  of  amendments  to 
pleadings;  (3)  obtaining  stipulations  of 
fact  and  of  documents  to  avoid 
uiuiecessary  proof;  or  (4)  such  other 


matters  as  may  expedite  the  disposition 
of  the  proceedings.  The  administrative 
law  judge  may  order  the  conference 
proceedings  to  be  recorded 
electronically  or  taken  by  a  reporter, 
transcribed  and  Hied  withthe 
administrative  law  judge.  For  all 
conference  proceedings,  the 
administrative  law  judge  will  prepare  a 
summary  of  any  actions  agreed  upon  or 
taken  at  the  conference,  and  will 
incorporate  therein  any  written 
stipulations  or  agreements  made  by  the 
parties. 

(b)  If  a  prehearing  conference  is 
impracticable,  the  administrative  law 
judge  may  direct  the  parties  to 
correspond  with  him  to  achieve  the 
purposes  of  such  a  conference.  The 
administrative  law  judge,  as  in 
paragraph  (a)  of  this  section,  will 
prepare  a  summary  of  such 
correspondence  and  any  actions  taken 
or  agreed  upon  and  will  incorporate  into 
it  any  written  stipulations  or  agreements 
made  by  the  parties. 

9  38t.13    Hearings. 

(a)  Scheduling.  The  administrative 
law  judge,  by  agreement  with  the  parties 
or  upon  notice  to  all  parties  of  not  less 
than  30  days,  will  schedule  a  hearing. 
All  hearings  will  be  held  in  Washington, 
DC  unless  the  administrative  law  judge 
determines,  based  upon  good  cause 
shown,  that  another  location  would 
better  serve  the  interests  of  justice. 

(b)  Hearing  procedure.  Hearings  shall 
be  conducted  in  a  fair  and  impartial 
manner  by  the  administrative  law  judge 
who  may  limit  attendance  at  any 
hearing  or  portion  thereof  to  the  parties, 
their  representatives  and  witnesses  if  he 
deems  this  necessary  or  advisable  in 
order  to  protect  sensitive  matter  (see 

S  388.11]  from  improper  disclosure.  The 
rules  of  evidence  prevailing  in  courts  of 
law  shall  not  apply,  and  all  evidentiary 
material  deemed  by  the  administrative 
law  judge  to  be  relevant  and  material  to 
the  proceeding  and  not  unduly 
repetitious  will  be  received  and  given 
appropriate  weight. 

(c)  Testimony  and  record.  Witnesses 
will  testify  imder  oath  or  a^rmation.  A 
verbatim  record  of  the  hearing  and  of 
any  other  oral  proceedings  will  be  taken 
by  reporter  or  by  electronic  recording, 
transcribed  and  filed  with  the 
administrative  law  judge.  A  respondent 
may  examine  the  transcript  and  may 
obtain  a  copy  upon  payment  of  proper 
costs.  Upon  such  terms  as  the 
administrative  law  judge  deems  just,  he 
may  direct  that  the  testimony  of  any 
person  be  taken  by  deposition  and  may 
admit  an  affidavit  as  evidence,  provided 
that  affidavits  shall  have  been  filed  and 
served  on  the  parties  sufficiently  in 


advance  of  the  hearing  to  permit  a  party 
to  file  and  serve  an  objection  thereto  on 
the  grounds  that  it  is  necessary  that  the 
affiant  testify  at  the  hearing  and  be 
subject  to  cross  examination. 

(d)  Failure  to  appear.  If  a  party  fails  to 
appear  in  person  or  by  counsel  at  a 
scheduled  hearing,  the  hearing  may 
nevertheless  proceed,  and  that  party's 
failure  to  appear  will  not  a^ect  the 
validity  of  the  hearing  or  any 
proceedings  or  action  taken  thereafter. 

§388.14    Proceeding  wtthout  ■  hearing. 

If  the  parties  have  waived  a  hearing, 
the  case  shall  be  decided  on  the  record 
by  the  administrative  law  judge. 
Proceeding  without  a  hearing  does  not 
relieve  the  parties  from  the  necessity  of 
proving  the  facts  supporting  their 
charges  or  defenses.  Affidavits, 
depositions,  admissions,  answers  to 
interrogatories  and  stipulations  may 
supplement  other  documentary  evidence 
in  the  record.  The  administrative  law 
judge  shall  give  each  party  reasonable 
opportunity  to  file  rebuttal  evidence. 

$388.15    Procedural  stipulations; 
extension  of  time. 

(a)  Procedural  stipulations.  Unless 
otherwise  ordered,  a  written  stipulation 
agreed  to  by  all  parties  and  filed  with 
the  administrative  law  judge  may 
modify  any  discovery  procedures  or 
other  procedures  established  by  this 
part,  except  as  set  forth  in  paragraph  (b) 
of  this  section. 

(b)  Extension  of  time. — (1)  Before 
expiration  of  the  applicable  time 
limitation,  parties  may  stipulate  to  its 
extension  as  set  forth  in  paragraph  (a)  of 
this  section. 

(2)  The  administrative  law  judge  may, 
on  his  own  initiative  or  upon  application 
by  any  party,  either  before  or  after 
expiration  of  the  applicable  time 
limitation,  extend  the  time  within  which 
to  prepare  and  submit  an  answer  to  a 
charging  letter  or  do  any  other  act 
required  by  this  part. 

§  388.16    Decision  of  ttie  administrative 
law  Judge. 

(a)  Predecisional  matters.  Except 
insofar  as  the  default  procedures  of 
S  388.8  may  be  applicable,  the 
administrative  law  judge  shall  give  the 
parties  reasonable  opportunity  to 
submit: 

(1)  Exceptions  to  any  ruling  by  him  or 
the  admissibility  of  evidence  preferred 
at  the  hearing;  (2)  Proposed  findings  of 
fact  and  conclusions  of  law;  (3) 
Supporting  legal  arguments  for  the 
exceptions  and  proposed  findings  and 
conclusions  submitted;  and  (4]  A 
proposed  order.  Such  exceptions,       ^,    ' 
proposed  findings  and  conclusions. 
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arguments  in  support  thereof,  and 
proposed  order  shall  be  made  a  part  of 
the  record,  together  with  the 
administrative  law  judge's  ruling  on 
each.  .  .  i  ,  . 

(b)  Decision  and  order.  After 
considering  the  entire  record  in  the 
proceeding,  the  administrative  law  judge 
shall  issue  a  written  decision.  (1)  Initial 
decision.  For  proceedings  charging 
violations  relating  to  section  8  of  the 
Act,  the  decision  rendened  shall  be  an 
initial  decision.  The  decision  shall 
include  Hndings  of  fact,  conclusions  of 
Ihw,  and  findings  as  to  whether  there 
has  been  a  violation  of  the  Act,  the 
regulations,  or  any  order,  license  or 
other  authorization  issued  under  the 
Act.  If  the  administrative  law  judge 
finds  that  the  evidence  of  record  is 
insufficient  to  sustain  a  finding  that  a 
violation  has  occurred  with  respect  to 
one  or  more  charges,  he  shall  order 
dismissal  of  the  charges  in  whole  or  in 
part  as  appropriate.  If  the  administrative 
law  judge  fmds  that  one  or  more 
violations  have  been  committed,  he 
shall  order  appropriate  disposition  of 
the  case.  He  may  issue  an  order 
imposing  administrative  sanctions, 
including  civil  penalties  as  provided  in 
§  388.3,  or  take  such  other  action  as  he 
deems  appropriate.  A  copy  of  the 
decision  and  order  shall  be  served  on 
each  party. 

(2)  Recommended  decision.  For 
proceedings  not  involving  violations 
relating  to  section  8  of  the  Act.  the.  ,. 
decision  rendered  shall  be  a  .     • 

recommended  daemon.  The  decision 
shall  include  recommended  findings  of 
fact,  conclusions  of  law,  and  findings  as 
to  whether  there  has  been  a  violation  of 
the  Act,  the  regulations  or  any  order, 
license  or  other  authorization  issued 
under  the  Act.  If  the  administrative  law 
judge  finds  that  the  evidence  of  record  is 
insufficient  to  sustain  a  recommended 
finding  that  a  violation  has  occurred 
with  respect  to  one  or  more  charges,  he 
shall  recommend  dismissal  of  the 
charges  in  whole  or  in  part  as 
appropriate.  If  the  administrative  law 
judge  finds  that  one  or  more  violations 
have  been  committed,  he  shall 
recommend  appropriate  disposition  of 
the  case.  He  may  recommend  an  order 
imposing  administrative  sanctions, 
including  civil  penalties  as  provided  in 
§  388.3,  or  recommend  such  other  action 
as  he  deems  appropriate.  The 
administrative  law  judge  shall 
immediately  refer  a  copy  of  the 
recommended  decision  and  order  to  the 
Assistant  Secretary  of  Commerce  for 
Trade  Administration  ("Assistant 
Secretary")  for  review  in  accordance 
with  §  388.23.  The  administrative  law 


judge  shall  also  immediately  serve  a 
copy  of  the  recommended  decision  upon 
all  parties.  Because  of  the  time  limits, 
service  upon  parties  shall  be  by 
personal  delivery,  express  mail  or  other 
overnight  carrier. 

(c)  Suspension  of  sanctions.  Any  order 
providing  administrative  sanctions  may 
provide  that  the  imposition  of  any 
sanction  shall  be  suspended  in  whole  or 
in  part  upon  such  terms  of  probation  or 
other  conditions  as  the  administrative 
law  judge  may  specify.  Any  final 
decision  may  be  modified  or  revoked  by 
the  administrative  law  judge  or  by  the 
Assistant  Secretary,  upon  application  of 
the  Department  showing  a  violation  of 
the  probationary  terms  or  other 
conditions,  after  service  upon  the 
respondent  of  notice  of  the  application 
in  accordance  with  the  service 
provisions  of  §  388.4  and  with  such 
opportunity  for  response  as  the 
responsible  official  in  his  discretion  may 
allow.  A  copy  of  any  order  modifying  or 
revoking  suspension  shall  also  be  served 
on  the  respondent  in  accordance  with 
the  provisions  of  §  388.4. 

(d)  Effect  of  decision.  For  proceedings 
charging  violations  relating  to  section  8 
of  the  Act.  the  initial  decision  and 
implementing  order  shall  become  final 
upon  expiration  of  the  time  for  filing  an 
appeal  unless  an  appeal  shall  have  been 
filed  under  §  388.22. 

(e)  Time  for  decision.  As  required  by 
section  13(c)  of  the  Act.  proceedings  not 
involving  violations  relating  to  section  8 
of  the  Act  shall  be  concluded,  including 
the  review  of  the  Assistant  Secretary 
under  §  388.23.  within  one  year  of  ' 
submission  of  a  charging  letter,  unless 
the  administrative  law  judge,  for  good 
cause  shown,  extends  such  period.  The 
charging  letter  shall  be  deemed  to  have 
been  submitted  to  the  administrative 
law  judge  on  the  date  of  filing  of  an 
answer  or  on  the  date  of  filing  by  the 
Department  of  a  proposed  default  order 
pursuant  to  S  388.8(a),  whichever  shall 
first  occur. 

§  388.17    Consent  proceedings. 

(a)  The  parties  may  submit  a  consent 
proposal  to  the  administrative  law  judge 
at  any  time  after  the  service  of  a 
charging  letter  but  before  issuance  of  an 
initial  or  recommended  decision  by  the 
administrative  law  judge.  The  consent 
proposal  shall  include  the  proposed 
consent  agreement  and  a  proposed 
order.  If  the  administrative  law  judge 
does  not  approve  the  proposal,  he  will 
notify  the  parties  and  the  case  will 
proceed  as  though  no  consent  proposal 
had  been  made.  If  the  administrative 
law  judge  approves  the  proposal,  he 
will:  (1)  With  respect  to  proceedings 
charging  violations  relating  to  section  8 


of  the  Act.  issue  a  decision  and  order  on 
the  basis  of  the  proposal  or  such 
modification  thereof  as  the  parties  may 
have  agreed  to  in  writing  and  the  order 
shall  immediately  become  final,  and  (2) 
with  respect  to  proceedings  not 
involving  violations  relating  to  secticm  8 
of  the  Act,  issue  a  recommended  order 
approving  the  consent  agreement  whidi 
shall  be  referred  to  the  Assistant 
Secretary  imder  §  388.23. 

(b)  Cases  may  also  be  setUed  before 
service  of  a  charging  letter.  In  such 
event,  a  proposed  charging  letter  shall 
be  prepared,  and  a  consent  agreement 
and  order  shall  be  submitted  for 
approval  and  signature  to  the  Deputy 
Assistant  Secretary  of  Conunerce  for 
Export  Enforcement  (Deputy  Assistant 
Secretary).  The  consent  proposal  shall 
include  a  consent  agreement  and  a 
proposed  order.  If  the  Deputy  Assistant 
Secretary  does  not  approve  the 
proposal,  he  will  notify  the  parties  and 
the  case  will  proceed  as  though  no 
consent  proposal  had  been  made.  If  the 
Deputy  Assistant  Secretary  approves 
the  proposal  he  will  issue  an  order,  and 
no  action  by  the  administrative  law 
judge  shall  be  required.  The  Deputy 
Assistant  Secretary  may  order  that  any 
administrative  sanction  imposed  shall 
be  suspended  in  whole  or  in  part  upon 
such  terms  of  probation  or  other 
conditions  as  he  deems  appropriate. 
Any  such  suspension  may  be  modified 
or  revoked  by  the  Deputy  Assistant 
Secretary,  as  provided  in  §  388.16(c). 

(c)  Cases  which  are  settled  may  not 
be  reopened  or  appealed. 

§388.18    Reopcnins. 

Procedures.  A  party  may  petition  the 
administrative  law  judge  within  one 
year  of  the  date  of  the  final  decision  to 
reopen  proceedings  to  receive  any 
relevant  and  material  evidence  which 
was  unknown  or  unobtainable  at  the 
time  the  proceedings  were  held.  The 
petition  shall  include  a  summary  of  such 
evidence,  the  reasons  why  it  is  deemed 
relevant  and  material,  and  the  reasons 
why  it  could  not  have  been  presented  at 
the  time  the  proceedings  were  held.  The 
administrative  law  judge  shall  grant  or 
deny  the  petition  after  providing  other 
parties  reasonable  opportunity  to 
comment.  If  proceedings  are  reopened, 
the  administrative  law  judge  may  make 
such  arrangements  as  he  deems 
appropriate  for  receiving  the  new 
evidence  and  completing  the  record. 
Where  proceedings  have  been  reopened, 
the  administrative  law  judge  shall  issue 
a  new  decision  and  order,  reaffirming, 
vacating  or  modifying  the  prior  decision 
and  order  in  accordance  with  §  386.16. 
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(a)  General  Denial  ofE^qfOrt 
Privileges.  The  fbHowmg  procedures 
apply  to  temporary  denial  orders  Issued 
on  or  after  July  12. 1985.  For  temporary 
denial  orders  issued  on  or  before  July  11. 
1985,  the  proceedings  will  be  governed* 
by  the  appKcable  regulations  in  effect  at 
the  time  die  temporary  denial  orders 
were  issued. 

(1)  Without  limiting  any  other  action 
the  Department  may  take  under  the 
regulations  (including  91  370.2(b). 
372.1(e)  and  388.4)  with  respect  to  any 
application,  Hcense  or  other 
authorization  issued  under  the  Act,  the 
Department  may  ask  the  Deputy 
Assistant  Secretary  to  issue  a  temporary 
denial  order  on  an  ex  parte  basis  to 
prevent  an  imminent  violation,  as 
defined  below,  of  the  Act,  the 
regulations,  or  any  order,  license  or 
other  authorization  issued  under  the 
Act.  Such  temporary  denial  order  shall 
summarily  deny  any  or  all  of  the  export 
privileges  specified  in  S  388.3(a)  (1)  and 
(2)  to  any  person  named  in  the  order. 

(2)  In  order  to  prevent  evasion  or 
circumvention  of  the  temporary  denial 
order,  the  order  or  any  renewsJ  thereof 
can  name  and  deny  export  privileges  to, 
in  addition  to  any  person  designated  as 
a  respondent,  any  other  person  who  is 
then  related  to  the  respondent  by 
ownership,  control,  position  of 
responsibility.  afHliation,  or  other 
connection  in  the  conduct  of  trade  or 
business.  The  Department  may  seek  to 
add  to  a  temporary  denial  order,  at  a 
time  other  than  initial  issuance  or 
renewal,  any  person  who  the 
Department  then  has  reason  to  believe 
is  related  to  a  respondent  by  following 
the  procedures  in  S  388.3(c)  for  issuance 
of  an  order  to  show  cause. 

(b)  Issuance.  (1)  The  Deputy  Assistant 
Secretary  may  issue  a  temporary  denial 
order  upon  a  showing  by  the 
Department  that  the  order  is  necessary 
in  the  public  interest  to  prevent  an 
imminent  violation  of  the  Act,  the 
regulations,  or  any  order,  license  or 
other  authorization  issued  under  the 
Act. 

(2)  The  temporary  denial  order  shall 
define  the  imminent  violation  and  state 
why  it  was  issued  without  a  hearing. 
Because  all  denial  orders  are  public,  the 
description  of  the  imminent  violation 
and  the  reasons  for  proceeding  on  an  ex 
parte  basis  set  forth  therein  shall  be 
stated  in  a  manner  that  is  consistent 
with  national  security,  foreign  policy 
and  investigative  concerns. 

(3)  A  violation  may  be  "imminent" 
either  in  time  or  in  degree  of  likelihood. 
To  establish  grounds  for  the  temporary 
denial  order,  the  Department  may  show 


either  thai  a  violation  is  about  to  occur, 
or  that  tfie  general  circumstances  of  the 
matter  mider  investigation  or  case  under 
criminal  or  administratrve  charges 
demonstrate  a  likelihood  of  future 
violations.  In  support  of  its  position 
concerning  the  likelihood  of  future 
violations,  the  Department  may  show 
that  the  violations  under  investigation  or 
charges  were  significant,  deliberate, 
covert  and/or  liJcely  to  occur  agani, 
rather  than  techniral  or  negligent,  and 
that  it  is  appropriate  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  the  person 
in  U.S.-origin  goods  and  technology  in 
order  to  reduce  the  likelihood  that  a 
person  under  investigation  or  charges 
continues  to  exportor  acquire  abroad 
such  goods  and  tecmlology,  risking 
subsequent  disposition  contrary  to 
export  control  requirements.  Lack  of 
information  establishing  the  precise  time 
a  violation  may  occur  does  not  preclude 
a  finding  that  a  violation  is  imminent,  sd 
long  as  there  is  sufficient  reason  to 
believe  the  likelihood  of  a  violation. 

(4)  The  temporary  denial  order  shall 
be  issued  for  a  period  not  exceeding  60 
days. 

(c)  Non-resident  respondents.  To 
facilitate  timely  notice  of  renewal 
requests,  a  respondent  not  a  resident  of 
the  United  States  may  designate  a  local 
agent  for  this  purpose  and  provide 
written  notification  of  such  designation 
to  the  Department  in  the  manner  set 
forth  in  §  388.6(b). 

(d)  Renewal.  (1)  If,  no  later  than  20 
days  before  the  expiration  date  of  a 
temporary  denial  ordei*;  the  Department 
believes  that  renewal  of  the  denial  order 
is  necessary  in  the  public  interest  to 
prevent  an  inmiinent  violation,  the 
Department  may  file  a  written  request 
setting  forth  the  basis  for  its  belief, 
including  any  additional  or  changed 
circumstances,  asking  that  the  Deputy 
Assistant  Secretary  renew  the 
temporary  denial  order  for  an  additional 
period  not  exceeding  60  days,  with 
modifications  if  any  are  appropriate. 
The  Department's  request  shall  be 
delivered  to  the  respondent,  or  any 
agent  designated  for  this  purpose,  in 
accordance  with  §  388.6(b)  which  shall 
constitute  notice  of  the  renewal 
application. 

(2)  Hearing,  (i)  A  respondent  may 
oppose  renewal  of  a  temporary  denial 
order  by  filing  with  the  Deputy  Assistant 
Secretary  a  written  submission, 
supported  by  appropriate  evidence,  to 
be  received  not  later  than  seven  days 
before  the  expiration  date  of  such  order. 
For  good  cause  shown,  the  Deputy 
Assistant  Secretary  may  consider 
submissions  received  not  later  than  five 
days  before  the  expiration  date.  The 


Deputy  Assistant  Secretary  ordinarily 
will  not  allow  discovery;  however,  for 
good  cause  shown  in  resptondent's 
submission,  he  may  allow  the  parties  to 
take  limited  discovery,  consisting  of  a 
request  for  production  of  dociunents.  If 
requested  by  the  respondent  in  the 
written  strbinission,  the  Deputy 
Assistant  Secretary  shall  hold  a  hearing 
on  the  renewal  application.  The  hearing 
shall  be  on  the  record  and  ordinarily 
shall  consist  only  of  oral  argument.  The 
only  issue  to  be  considered  on  the 
Department's  request  for  renewal  is 
whetiier  the  temporary  denial  order 
should  be  continued  to  prevent  an 
imminent  violation  as  defined  herein,  (ii) 
Any  person  designated  as  a  related 
party  may  not  oppose  issuance  or 
renewal  of  the  temporary  denial  order 
but  may  file  an  appeal  in  accordance 
with  5  388.19(e).  (iii)  If  no  written 
opposition  to  the  Department's  renewal 
request  is  received  within  the  specified 
time,  the  Deputy  Assistant  Secretary 
may  issue  the  order  renewing  the 
temporary  denial  order  without  a 
hearing. 

(3)  A  temporary  denial  order  may  be 
renewed  more  than  once. 

(e)  Appeals.— {1)  Filing,  (i)  A 
respondent  may,  at  any  time,  file  an 
appeal  of  the  initial  or  renewed 
temporary  denial  order  with  the 
Administrative  Law  Judge,  (ii)  The  filing 
of  an  appeal  shall  stay  neither  the 
effectiveness  of  the  temporary  denial 
order  nor  any  application  for  renewal 
nor  shall  it  operate  to  bar  the  Deputy 
Assistant  Secretary's  consideration  of 
any  renewal  application. 

(2)  Grounds.  Grounds  shall  be 
specified,  (i)  A  respondent  may  appeal 
to  the  Administrative  Law  Judge  from  an 
order  issuing  or  renewing  a  temporary 
denial  order  on  the  ground  that  a  finding 
of  an  imminent  violation  is  unsupported, 
(ii)  Any  related  party  may  appeal  any 
finding  that  he  is  related  to  a  respondent 
but  may  not  appeal  the  underlying 
issuance  or  renewal  of  the  temporary 
denial  order. 

[3]  Appeal  Procedure.  A  full  written 
statement  in  support  of  the  appeal  must 
be  filed  with  the  appeal  and  be 
simultaneously  served  on  the 
Department  which  shall  have  seven 
working  days  to  file  a  reply.  Service  on 
the  Administrative  Law  Judge  shall  be 
addressed  to  the  Office  of  the 
Administrative  Law  fudges,  U.S. 
Department  of  Commerce,  Room  H6716, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Service  on 
the  Department  shall  be  as  set  forth  in 
§  388.6(b).  The  Administrative  Law 
Judge  normally  will  not  hold  hearings  or 
entertain  oral  argument  on  appeals. 
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(4)  Recommended  Decision.  Within  10 
working  days  after  an  appeal  is  filed, 
the  Administrative  Law  judge  shall 
submit  a  recommended  decision  to  the 
Assistant  Secretary,  stating  whether  the 
issuance  or  the  renewal  of  the 
temporary  denial  order  should  be 
affirmed,  modified  or  vacated. 

(5)  Final  Decision.  Within  five 
working  days  after  receipt  of  the 
recommended  decision,  the  Assistant 
Secretary  shall  issue  a  written  order 
accepting,  rejecting  or  modifying  the 
recommended  decision.  Because  of  the 
time  constraints,  the  Assistant 
Secretary's  review  shall  ordinarily  be 
limited  to  the  written  record  for 
decision,  including  the  transcript  of  any 
hearing.  The  issuance  or  renewal  of  the 
temporary  denial  order  shall  be  affirmed 
only  if  there  is  reason  to  believe  that  the 
temporary  denial  order  is  required  in  the 
public  interest  to  prevent  an  imminent 
violation  of  the  Act,  the  regulations,  or 
any  order,  license  or  other  authorization 
issued  under  the  Act.  The  Assistant 
Secretary's  written  order  shall  be  final 
and  is  not  subject  to  judicial  review. 

(f)  Delivery.  A  copy  of  any  temporary 
denial  order  issued  or  renewed  and  any 
final  decision  on  appeal  shall  be 
published  in  the  Federal  Register  and 
shall  be  delivered  to  the  respondent,  or 
any  agent  designated  for  this  purpose, 
and  to  any  related  party  in  the  same 
manner  as  provided  in  §  388.6  for  filing 
for  papers  other  than  a  charging  letter. 

§  388.20    Record  for  decision  and 
availability  of  documents. 

(a)  General.  The  transcript  of 
hearings,  exhibits,  rulings,  orders,  all 
papers  and  requests  filed  in  the 
proceedings  and,  for  purposes  of  any 
appeal  under  S  388.22  or  review  under 
§  388.23,  the  decision  of  the 
administrative  law  judge  and  such 
submissions  as  are  provided  for  by 

S§  388.22  and  388.23,  shall  constitute  the 
record  and  the  exclusive  basis  for 
decision.  When  a  matter  is  settled 
before  service  of  a  charging  letter,  the 
record  shall  consist  of  the  proposed 
charging  letter,  the  consent  agreement 
and  the  order. 

(b)  Restricted  access.  On  his  own 
motion,  or  on  the  motion  of  any  party, 
the  administrative  law  judge  may  direct 
that  there  be  a  restricted  access  portion 
of  the  record  for  any  material  in  the 
record  to  which  public  access  is 
restricted  by  law  or  by  the  terms  of  a 
protective  order  entered  in  the 
proceedings.  A  party  seeking  to  restrict 
access  to  any  portion  of  the  record 
under  \  388.20(b)  is  responsible  for 
submitting  at  the  time  the  claim  of 
confidentiality  is  asserted,  a  version  of 
the  document  proposed  for  public 


availability  that  reflects  the  requested 
deletion.  The  restricted  access  portion  of 
the  record  shall  be  placed  in  a  separate 
file  and  the  file  shall  be  clearly  marked 
to  avoid  improper  disclosure  and  to 
identify  it  as  a  portion  of  the  official 
record  in  the  proceedings.  The 
administrative  law  judge  may  act  at  any 
time  to  permit  material  that  becomes 
declassified  or  unrestricted  through 
passage  of  time  to  be  transferred  to  the 
uruestricted  portion  of  the  record. 

(c)  Availability  of  documents — (1) 
Scope. — (i)  For  proceedings  started  on  or 
after  October  12, 1979.  all  charging 
letters,  answers,  decisions,  and  orders 
disposing  of  a  case  shall  be  made 
available  for  pubUc  inspection  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  H-4104,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  202/377-3031.  The  complete 
record  for  decision,  as  defined  in 
S  388.20  (a)  and  (b).  shall  be  made 
available  on  request.  In  addition,  all 
decisions  on  appeal  and  those  final 
orders  providing  for  denial,  suspension 
or  revocation  of  export  licensing 
privileges  shall  be  published  in  the 
Federal  Register. 

(ii)  For  proceedings  started  before 
October  12. 1979,  the  public  availability 
of  the  record  for  decision  will  be 
governed  by  the  applicable  regulations 
in  effect  when  the  proceedings  were 
begun. 

(2)  Timing. — (i)  Antiboycott  cases.  For 
matters  brought  under  section  8  of  the 
Act,  documents  are  available 
immediately  upon  fiUng,  except  for  any 
portion  of  the  record  for  which  a  request 
for  segregation  is  made.  Parties  that 
seek  to  segregate  any  portion  of  the 
record  under  S  388.20(b)  must  make  such 
a  request,  together  with  the  reasons 
supporting  the  claim  of  confidentiality, 
simultaneously  with  the  submission  of 
material  for  the  record. 

(ii)  Other  cases.  In  all  other  cases 
brought  under  the  Export 
Administration  Act.  the  availability  of 
doouments  shall  begin  after  the  final     ' 
administrative  disposition  of  the  case.  In 
these  cases,  parties  desiring  to  segregate 
a  portion  of  the  record  under  §  388.20(b) 
shall  assert  their  claim  of 
confidentiality,  together  with  the 
reasons  for  supporting  the  claim,  before 
the  close  of  the  proceeding. 

§  388.21    Consolidation  of  proceedings. 

On  his  own  motion  or  on  motion  of 
any  party,  and  with  reasonable  notice  to 
all  parties  ejected,  the  administrative 
law  judge  may  consolidate  two  or  more 
proceedings  under  this  part  involving 
different  respondents,  if  all  parties  to 
the  proceedings  agree  in  writing  to 


consolidation  and  if  the  administrative 
law  judge,  in  his  discretion,  determines 
that  consolidation  would  serve  more 
efficiently  to  resolve  common  questions 
of  law  or  fact  raised  in  such 
proceedings. 

§388.22    Appeals. 

(a)  Grounds.  For  proceedings  charging 
violations  relating  to  section  8  of  the 
Act,  a  party  may  appeal  to  the  Assistant 
Secretary  from  an  order  disposing  of  a 
proceeding,  granting  or  denying  a 
request  for  a  proceeding,  denying  a 
petition  to  set  aside  a  default  or  denying 
a  petition  for  reopening,  or  from  refusal 
to  approve  a  proposed  consent 
agreement,  on  the  grounds: 

(1)  That  a  necessary  finding  of  fact  is 
omitted,  erroneous  or  unsupported  by 
substantial  evidence  of  record;  (2)  that  a 
necessary  legal  conclusion  or  finding  is 
contrary  to  law;  (3)  that  prejudicial 
procedural  error  occurred,  or  (4)  that  the 
decision  or  the  extent  of  sanctions  is 
arbitrary,  capricious  or  an  abuse  of 
discretion.  The  appeal  must  specify  the 
grounds  upon  which  the  appeal  is  based 
and  the  provisions  of  the  order  from 
which  the  appeal  is  taken. 

(b)  Filing  of  appeal.  An  appeal  of  an 
order  must  be  filed  with  the  Office  of  the 
Assistant  Sec|4|tary  for  Trade 
AdministratibiJi  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Room  H-3898B. 
Washington,  DC  20230,  within  30  days 
after  service  of  the  order  appealed  horn: 
If  the  Assistant  Secretary  cannot  act  on 
an  appeal  for  any  reason,  the  Under 
Secretary  for  International  Trade  may 
designate  another  Department  of 
Commerce  official  to  receive  and  act  on 
the  appeal. 

(c)  Effect  of  appeal.  TTie  filing  of  an 
appeal  shall  not  stay  the  operation  of 
any  order,  unless  the  order  by  its 
express  terms  so  provides  or  unless  the 
Assistant  Secretary,  upon  application  by 
a  party  and  with  opportunity  for 
response,  shall  grant  a  stay. 

(d)  Appeal  procedure.  The  Assistant 
Secretary  normally  will  not  hold 
hearings  or  entertain  oral  argument  on 
appeals.  A  full  vmtten  statement  in 
support  of  the  appeal  must  be  filed  with 
the  appeal  and  be  simultaneously 
served  on  all  parties,  who  shall  have  30 
days  from  service  to  file  a  reply.  At  his 
discretion,  the  Assistant  Secretary  may 
accept  new  submissions  but  will  not 
ordinarily  accept  those  submissions 
filed  more  than  30  days  after  the  filing  of 
the  reply  to  the  appellant's  first 
submission. 

(e)  Decisions.  "The  decision  shall  be  in 
writing  and  shall  be  accompanied  by  an 
order  signed  by  the  Assistant  Secretary 
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giving  effect  to  the  dedsioB.  The  order 
may  either  dispose  of  the  case  by 
affirming,  modifying  or  reversing  the 
order  of  the  administrative  law  iodge  or 
may  refer  the  case  back  to  the 
administrative  law  judge  for  further 
proceedings. 

$388^    Review  by  AssMant  Secretary. 

(a)  Recommended  decision.  For 
proceedings  not  involving  violations 
relating  to  section  8  of  the  Act,  the 
administrative  law  fudge  shall 
immediately  refer  the  recommended 
decision  and  proposed  order  to  the 
Assistant  Secretary  of  Commerce  for 
Trade  Administration  ("Assistant 
Secretary").  Because  of  the  time  limits 
provided  under  the  Act  for  review  by 
the  Assistant  Secretary,  service  upon 
parties  shall  be  by  personal  delivery, 
express  mail  or  other  overnight  carrier. 
If  die  Assistant  Secretary  cannot  act  on 
a  recommended  decision  for  any  reason, 
the  Under  Secretary  for  International 
Trade  shall  designate  another 
Department  of  Commerce  official  to 
receive  and  act  on  the  recommendation. 

(b)  Svbmissions  by  parties.  Parties 
shall  have  12  days  from  receipt  of  the 
recommended  decision  in  which  to 
submit  simultaneous  responses.  Parties 
thereafter  shall  have  8  days  from  receipt 
of  any  response(8)  in  which  to  submit 
simultaneous  replies.  Any  response  or 
reply  must  be  received  within  the  times 
specified  by  the  Office  of  the  Assistant 
Secretary  hot  Trade  AdministratJou.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  ^fW..  Room 
3898-B,  Washington,  DC  20230.  Service 
upon  the  Assistant  Secretary  and  i^kmi 
parties  shall  be  as  described  in 
paragraph  (a)  of  this  section. 

(c)  Final  decision.  Within  30  days 
after  receipt  of  the  recommended 
decision,  the  Assistant  Secretary  shall 
issue  a  written  order  affirming, 
modifying  or  vacating  the  recommended 
decision  of  the  administrative  law  }udge. 
Because  of  the  time  limits,  dte  Assistant 
Secretary's  review  shall  cudinarily  be 
limited  to  the  written  record  for 
decision,  including  the  transcript  of  any 
hearing  plus  any  submissions  by  the 
parties  concerning  the  reconuaended 
decision.  The  Assistant  Secretary's 
written  order  shall  be  final  and  is  not 
subject  to  judicial  review. 

(d)  Delivery.  A  copy  of  the  &ial 
decision  and  implementing  order  shall 
be  delivered  to  the  parties  and  shall  be 
pnblicly  available  m  accordance  with 

S  388.20. 

Supplement  No.  1 — Table  of  Denial 
Oiaers  Currently  in  EiTect 


Supplaflsent  No.  a    Ceograjihical  Uating 
of  Paitias  Subjact  to  Denial  Ocdeia 

Note:  The  Geographical  Listing  of 
Parties  Sul^ct  to  Denial  Orders  issued 
under  Ais  supplement  does  not  appear 
in  the  Code  of  Federal  Regulations.  This 
listing  is  based  on  the  Table  of  Denial 
Orders  (Supplement  No.  1  to  15  CFR  Part 
388]  which  is  compiled  from  orders 
denying  export  privileges  published  in 
full  m  die  Federal  Register  and  is 
frequently  amended.  Readers  are 
cautioned  that  orders  denying  export 
privileges  and  any  modifications  to  such 
orders  are  effective  upon  signature.  All 
persons  affected  are  deemed  to  have 
notice  of  the  provisions  of  the  orders 
upon  publication  in  the  Federal  Register. 
A  copy  of  the  Geographical  Listing  of 
Parties  Subject  to  Denial  Orders,  which 
is  revised  semiannually,  is  available 
from  the  Office  of  Technology  and 
Policy  Analysis.  P.O.  Box  273. 
Washington,  DC  20044.  Addenda 
subsequent  to  the  semiannual  revisions 
are  published  in  Export  Administration 
Bulletins. 

Issued  in  Washington,  DC,  on  December  23, 
1985. 

William  T.  Aicfaey, 
Deputy  Assistant  Secretary  for  Trade 
Admintstratioa. 

[FR  Doc.  85-30836  Filed  12-26-85;  12:36  pm] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servics 

19CFRPart4 
[TO  86-1] 

Amendment  to  ttie  Customs 
Regulations  Concerning  the  Coastwise 
Transportation  of  Certain  Articles  try 
Vessels  of  Guatemala  or  the  Batiamas 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
actwn:  Pinal  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  add  Guatemala 
and  The  Bahamas  to  the  lists  of  nations 
which  permit  vessels  of  the  U.S.  to 
transport  certain  articles  specified  in 
section  27.  Merchant  Marine  Act  of  1920, 
as  amended,  between  their  porta. 

Customs  has  been  furnished 
satisfactory  evidence  diat  neither 
Guatemala  nor  The  Bahamas  place  any 
restrictions  on  the  transportation  of 
certain  specified  articles  by  vessels  of 
the  U.S.  between  ports  in  that  coontry. 
This  ameradment  provides  reciprocal 
privileges  for  vessels  registered  in  either 
Guatenula  or  The  Bahamas. 


EVFBCnvi  DATE:  The  reciprocal 
privileges  for  vessels  registered  in 
Guatemala  became  effective  on  October 
11, 1985.  The  privileges  extended  to 
vessels  registered  in  The  Bahamas 
became  effective  on  November  29, 1985. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Paul  Hegland,  Carriers,  Drawback,  and 
Bonds  Division,  U.S.  Customs  Service, 
1301  Constitution  Avenue  NW., 
Washington.  DC  20229.  (202-566-5706). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  27,  Merchant  Marine  Act  of 
1920,  as  amended  (46  U.S.C.  883)  (the 
"Act"),  provides  generally  that  no 
merchandise  shall  be  transported  by 
water,  or  by  land  and  water,  between 
points  in  the  U.S.  except  in  vessels  built 
in  and  documented  under  the  laws  of 
the  U.S.  and  owned  by  U.S.  citizens. 
However,  the  6th  proviso  of  the  Act,  as 
amended.  Pub.  L  89-194  (79  Stat  823, 
T.D.  66-176)  and  Pub.  L.  90-474  (82  Stat. 
700.  T.D.  68-227),  provides  that  upon  a 
finding  by  the  Secretary  of  the  Treasury, 
pursuant  to  information  obtained  and 
furnished  by  the  Secretary  of  State,  that 
a  foreign  nation  does  not  restrict  the 
transportation  of  certain  articles 
between  its  ports  by  vessels  of  the  U.S.. 
reciprocal  privileges  will  be  accorded  to 
vessels  of  that  nation,  and  the 
prohibition  against  the  transportation  of 
those  articles  between  points  in  the  U.S. 
will  not  apply  to  its  vesseb. 

Section  4.93(b)(1).  Customs 
Regulations  (19  CFR  4.93(b)(1)).  lists 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  U.S.  for  the 
transportation  of  empty  cargo  vans, 
empty  lift  vans,  and  empty  shipping 
tanks.  Section  4.93(b](2].  Customs 
Regulations  (19  CFR  4.93(b)(2)).  lisU 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  U.S.  for  the 
transportation  of  equipment  for  use  with 
cargo  vans,  lift  vans,  or  shipping  tanks; 
empty  barges  specifically  (Signed  for 
carriage  aboard  a  vessel  and  certain 
equipment  for  use  with  these  barges; 
certain  empty  instruments  of 
international  traffic;  and  certain 
stevedoring  equipment  and  material 

On  October  9, 1985,  the  Department  of 
State  advised  the  Director,  Carriers, 
Drawback  and  Boads  Division,  of  the 
Customs  Service  Headqoarters  that 
Guatemala  places  no  restrictions  on  the 
transportation  of  the  articles  hsted  in 
the  Act  by  vessels  of  the  U.S.  between 
ports  in  Guatemala.  The  effective  dale 
of  such  notification  was  October  11, 
1985. 

On  November  19, 1985,  the  Embassy 
of  the  Coawionweahh  of  The  Bahamas 
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advised  the  Commissioner  of  Customs 
that  The  Bahamas  place  no  restrictions 
on  the  transportation  of  the  articles 
listed  in  the  Act  by  vessels  of  the  U.S. 
between  ports  in  The  Bahamas.  The 
effective  date  of  such  notification  was 
November  29, 1985. 

The  Carriers,  Drawback  and  Bonds 
Division  of  Customs  is  of  the  opinion 
that  satisfactory  evidence  has  been 
furnished  to  establish  the  reciprocity 
required  in  J  4.93(b).  Therefore,  the 
Director  of  the  Division  has  determined 
that,  effective  retroactively  to  the  dates 
of  notification  stated  above,  Guatemala 
and  The  Bahamas  should  be  added  to 
the  lists  of  nations  set  forth  in  S  4.93(b) 
(1)  and  (2). 

By  Treasury  Department  Order  165-25 
the  Secretary  of  the  Treasury  has 
delegated  authority  to  the  Commissioner 
of  Customs  to  prescribe  regulations 
relating  to  55  422,  4.81a(b},  4.93  {b)(l) 
and  (b)(2).  4.94(b)  and  10.59(f),  Customs 
Regulations  (19  CFR  4.22,  4.81a(b),  4.93 
(b)(1)  and  (b)(2).  4.94(b),  and 
lO.satfjj.Tljese  sections  relate  to  lists  of 
nations  entitled  to  preferential  treatment 
in  Customs  matters  because  of 
reciprocal  privileges  accorded  to  vessels 
and  aircraft  of  the  U.S.  Subsequently,  by 
Customs  Delegation  Order  No.  66  (T.D. 
82-201).  dated  October  13. 1982,  the 
Commissioner  delegated  this  authority 
to  the  Assistant  Commissioner 
(Commercial  Operations),  who 
redelegated  this  authority  to  the 
Director.  Office  of  Regulations  and 
Rulings,  who  then  re-delegated  it  to  the 
Director.  Regulations  Control  and 
Disclosure  Law  Division. 

Finding 

On  the  basis  of  the  information 
received  from  the  Secretary  of  State, 
and  the  Embassy  of  the  Commonwealth 
of  The  Bahamas,  as  described  above,  it 
is  determined  that  neither  the 
Government  of  Guatemala  nor  The 
Bahamas  places  any  restrictions  on  the 
transportation  of  the  articles  specified  in 
the  6th  proviso  of  section  27  of  the 
Merchant  Marine  Act  of  1920.  as 
amended,  by  vessels  of  the  U.S.  between 
ports  in  either  Guatemala  or  The 
Bahamas,  respectively.  Therefore, 
reciprocal  privileges  are  accorded  as  of 
October  11, 1985,  to  vessels  registered  in 
Guatemala,  and  as  of  November  29, 
1985.  to  vessels  registered  in  The 
Bahamas. 

List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection.  Cargo 
vessels.  Maritime  carriers.  Vessels. 

Regulations  Amendments 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  either 


Guatemala  or  The  Bahamas.  Part  4, 
Customs  Regulations  (19  CFR  Part  4),  is 
amended  in  the  follo%ving  manner 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  citation  for  Part  4, 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  66. 1624; 
46  U.S.C.  3.  2103; 

Section  4  J3  also  issued  under  19  U.S.C 
1322(a):  46  U.S.C.  883. 

§4.93    [Amended] 

2.  Sections  4.93  {b)(l)  and  (b)(2). 
Customs  Regulations  (19  CFR  4.93  (b)(1), 
(b)(2)),  are  amended  by  adding 
"Guatemala"  and  Bahamas,  llie",  in 
appropriate  alphabetical  order  to  the  list 
of  nations  entitled  to  reciprocal 
privileges. 

Inapplicability  of  Public  Notice  and 
Delayed  EHective  Date  Requirements 

Because  this  is  a  minor  amendment  in 
which  the  public  is  not  particularly 
interested  and  there  is  a  statutory  basis 
for  the  described  extension  of  reciprocal 
privileges,  notice  and  public  procediu« 
pursuant  to  5  U.S.C.  553(b)(B)  are 
unnecessary.  In  accordance  with  5 
U.S.C.  553(d)(1),  a  delayed  effective  date 
is  not  required  because  this  amendment 
grants  an  exemption. 

Inapplicability  of  Regulatory  Flexibility 
Act 

This  doctmient  is  not  subject  to  the 
provisions  of  5  U.S.C.  603,  604,  as  added 
by  section  3  of  Pub.  L  96-354,  the 
"Regulatory  Flexibility  Act."  That  Act 
does  not  apply  to  any  regulations  such 
as  this  for  which  a  notice  of  proposed 
Rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  or  any  other  statute. 

Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  for  a  major  regulation  as  defined 
in  section  1(b)  of  E.0. 12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  Control 
Branch.  OfHce  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  offices  in  the 
Customs  Service  participated  in  its 
development. 

Dated:  December  20. 1985. 

B.  James  Fritz. 

Director,  Regulations  Control  and  Disclosure 
Law  Division. 

(FR  Doc.  85-30725  Filed  12-27-85;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

(OPTS-4204«8:  FRL-2944-91 

Hydroquinone;  Testing  Requirements 

AQENCV:  Environmental  Protection 
Agency  (EPA).  _, 

ACTION:  Final  rule. 

summary:  On  January  4, 1984.  the  EPA 
proposed,  under  section  4  (a)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
that  manufacturers  and  processors  of 
hydroquinone  (CAS  No.  123-31-9) 
conduct  health  and  environmental 
effects  testing  of  that  chemical  (49  FK 
438).  EPA  has  reviewed  the  comments 
on  the  proposal  as  well  as  new  testing 
results  and  additional  data  that  have 
become  available  since  the  publication 
of  the  proposed  rule.  Based  on  these 
reviews  the  Agency  is  today 
promulgating  a  fmal  test  rule  that 
requires  manufacturers  and  processors 
of  hydroquinone  to  evaluate 
hydroquinone's  toxicokinetics  and  to 
determine  its  potential  to  produce 
nervous  system,  reproductive  and 
teratogenic  effects. 

DATES:  In  accordance  with  40  CFR  23.5 
(50  FR  7271:  February  21. 1985),  this  rule 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1  p.m.  eastern 
("daylight"  or  "standard"  as 
appropriate]  time  on  January  13, 1986. 
lliis  rule  shall  become  effective  on 
February  12. 1986. 

FOR  FURTHER  mFORMATKM  CONTACT    . 

Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Rm,  E-543,  401  M  St, 
SW..  Washington.  DC  204ea  Toll  free 
(800-424-9065).  In  Washington  D.C: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  EPA  is 

requiring  health  effects  testing  of 
hydroquinone  as  stated  in  this  final  rule. 

I.  Introduction 

This  notice  is  part  of  the  overall 
implementation  of  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA.  Pub.  L 
94-469;  90  Stat.  2p06  et  seq.;  15  U.S.C. 
2603  et  seq.)  wjrfch  contains  authority 
for  EPA  to  require  development  of  data 
relevant  to  assessing  the  risks  to  health 
and  the  environment  posed  by  exposure 
to  particular  chemical  substances  or 
mixtures. 

Under  section  4(a)(1)  of  TSCA,  EPA 
must  require  testing  of  a  chemical 
substance  to  develop  health  or 
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environmental  data  if  the  Administrator 
IFinds  that: 

l.\)li|  ih«  io«iiuf«.iiitr.  .Iisinliotwii  in  .•»iii»i»i>».  pnv- 
,jm»^  ugr,  uc  (ill)Ma«l  of  a  •Iwimrftl  sutj»lan.-«  nf  miltur*.  ur  thai 
•uv  cautxualioa  uf  «nh  a.liviiir>.  nu;  pmnM  an  unmoxiabte 
ni  ©I  injury  10  health  Of  tl»r  *tivir«iiin*ii*. 

Ill)  tlwi»  ar»  ina<iA<xul  .lata  and  np»ri«K-a  upM  •liM-h  tl» 
affactaof  -Mich  maiitita«tiirf.  .lialnbulimi  in  rtmmwn-*.  |M»-i.»in«!i 
Ma,  or  dtauoanl  of  such  »iifaManr«  or  nMafiira  or  of  anji  r.Mnbiiim- 
IKs  a<  MiHi  •diviiHO  on  ImIiIi  ur  ilir  mirirannriu  ran  rtoaoa- 
tblT  bi  dMrnHiBcd  or  prrdK-tnl,  «nd 

(ill)  irolinf  of  Mich  sotanmt  iw  muiuro  "ith  rh>*<^  '"  •"«■' 
r««cta  la  iiii  mi.inr  lo  .troloii  «iK-h  dala.  or 

(B)(il  a  rhwiWal  iubilan.-r  nr  niinurr  la  or  will  be  |h™1ih^ 
mtalalaMial  qMaiUilir*.  aii-l  ill  il  «i>l«ri  orinojr  maoMbly  bo 
ammpalr.*  lo  »nl»r  llw  rtirinmnirtil  in  wtxlanlial  '|aanlllM  or 
(II)  lh».e  i» or  may  be  ■.isiiih.-.iil 'inu'w-""!*'  human  enwurt 
co-.i*diaMbulan<enriniitui*. 

(II)  tll»r»  ar<  inniSru-nl  (tali  and  «|»r»«K»  iipoti  «IikIi  ilio 
»*»rt«  ..f  ihr  nianuta.l.ire.  .lislnb.itM>ii  m  ,-.iniiii»r.-e.  i.rore«iin«, 
■«.  or  .lia(ioaol  of  vH-h  «iilmaii'»  or  miiluw  or  of  »n>  rorohina- 
IMii  of  aui:U  artivilira  •<n  \w*\%\\  or  ili*  rniiroiiOfMi  '-an  reaaoai- 
aMrhriklerininr.lor  |n»^li't^.aoi* 

(III)  traiiic  of  xKh  Mil-KWr  ••«  muliif*  ••Hi  r.-iprrt  lo  mrh 
<ir«r<a  !•  »r«»irj  lo  .fe\»lnf  «i.h  Jala. 

For  a  more  complete  understanding  of 
the  statutory  section  4  findings,  the 
reader  is  directed  to  the  Agency's  first 
proposed  test  rule  package 
(chloromethane  and  chlorinated 
benzenes,  published  in  the  Federal 
Register  of  July  18, 1980  (45  PR  48510)) 
and  to  the  second  package 
(didiloromethane,  nitrobenzene  and 
1,1,1-trichloroethane,  published  in  the 
Federal  Register  of  June  5. 1981;  (46  FR 
30300))  for  in-depth  discussions  of  the 
general  issues  applicable  to  this  action. 

On  January  4, 1984,  EPA  proposed, 
under  section  4(a)  of  TSCA,  that 
manufacturers  and  processors  of 
hydroquinone  conduct  health  and 
environmental  effects  testing  of  that 
chemical  (49  FR  438).  EPA.  in  response 
to  requests  by  Goodyear  Tire  and 
Rubber  Company  and  the  Chemical 
Manufacturer's  Association  for 
additional  time  to  comment,  published  a 
notice  in  the  Federal  Register  of  March 
9. 1984  (49  FR  8969)  extending  the  60-day 
comment  period  an  additional  30-days 
to  April  3. 1984.  On  April  18, 1984.  EPA 
also  held  a  public  meeting  to  allow 
interested  persons  to  present  oral 
comments  on  the  proposed  rule. 

n.  Background 

A.  Profile 

Hydroquinone  (aH«(OH)j,  CAS  No. 
123-31-9]  is  a  white  crystalline  solid  at 
room  temperature  and  is  very  soluble  in 
water,  ethanol.  and  acetone.  It  acts 
chemically  as  a  reducing  agent,  being 
oxidized  to  quinone. 

Hydroquinone  is  produced  in  a 
photographic  grade  for  use  as  a 
developing  agent  and  in  a  technical 
grade  which  is  primarily  used  as  a 
chemical  intermediate  in  the  production 
of  rubber  chemicals.  Most  of  the 
technical  grade  hydroquinone  is 
converted  into  chemical  for  use  in 
polymers.  Smaller  amounts  of  the 
technical  grade  are  used  as 
polymerization  inhibitors  during  the 
manufacture  of  vinyl  monomers,  as 


inhibitors  for  stabilizing  unsaturated 
polyester  resins  and  as  a  chemical 
intermediate  to  prepare  other 
derivatives  such  as  dyes  and  pigments. 
Hydroquinone  is  also  used  in 
dermatologic  preparations  designed  to 
bleach  hyperpigmented  skin,  and  as 
such  18  regulated  by  the  Food  and  Drug 
Administration. 

The  annual  U.S.  production  volume  of 
photograde,  technical,  and  other  grades 
of  hydroquinone  is  estimated  to  be  as 
high  as  27  million  pounds  (Ref.  37).  U.S 
imports  of  technical  grade  hydroquinone 
in  1981  totaled  50  thousand  pounds  (Ref. 
32).  The  U.S.  imports  of  photographic 
grade  are  negligible.  The  manufacturers 
of  hydroquinone  have  commented  that 
26  million  pounds  of  the  chemical  are 
manufactured  and  imported  annually 
(Ref.  1). 

B.  FTC  Recommendations 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  (ITC)  to 
recommend  to  EPA  a  list  of  chemicals  to 
be  considered  for  testing  under  section 
4(a)  of  the  Act.  The  ITC  designated 
hydroquinone  for  priority  consideration 
in  its  Fifth  Report  published  in  the 
Federal  Register  on  December  7. 1979  (44 
FR  70684).  The  ITC  recommended  that 
hydroquinone  be  considered  for  testing 
for  carcinogenicity  and  teratogencity 
and  that  epidemiology,  human 
metabolism  and  environmental  fate 
studies  also  be  considered. 

The  ITC's  recommendations  were 
based  on  the  widespread  use  of  the 
chemical  substance  by  people  having 
little  knowledge  of  its  health  and 
environmental  effects.  The  ITC 
estimated  that  the  U.S.  production  of 
hydroquinone  in  1977  was  about  11 
million  pounds.  The  carcinogenicity  and 
teratogenicity  recommendations  were 
also  based  on  suggestive  evidence 
derived  from  animal  studies. 

C.  Proposed  Rule 

EPA  published  a  proposed  rule  in  the 
Federal  Register  of  January  4, 1984  (49 
FR  438)  which  would  require  health 
effects,  chemical  fate  and  environmental 
effects  testing  for  hydroquinone. 

In  evaluating  the  ITC's  testing 
recommendations  for  hydroquinone, 
EPA  considered  all  available  relevant 
information  including  information 
presented  in  the  ITC's  report 
recommending  testing  consideration; 
production  volume,  use,  exposure,  and 
release  information  reported  by 
manufacturers  of  hydroquinone  under 
TSCA  section  8(a)  (40  CFR  Part  712— 
Chemical  Information  Rule,  Subpart  B — 
Manufacturers  Reporting — Preliminary 
Assessment  Information);  unpublished 


health  and  safety  studies  submitted  by 
manufacturers,  processors  and 
distributors  of  hydroquinone  under  the 
TSCA  section  8(d)  Health  and  Safety 
Data  Reportiiig  Rule  (40  CFR  Part  716); 
and  other  published  and  unpublished 
data  available  to  the  Agency.  On  the 
basis  of  the  evaluation,  as  described  in 
the  proposed  rule  and  the  accompanying 
technical  support  document,  EPA 
proposed  metabolism  (toxicokinetics), 
nervous  system  effects,  reproductive 
effectives,  teratogenicity  (developmental 
toxicity),  and  mutagenicity  testing 
requirements,  as  well  as  epidemiologic 
studies,  for  hydroquinone  under  both 
sections  4(a)(1)(A)  and  4(a)(1)(B)  of 
TSCA.  EPA  also  proposed  chemical  fate 
and  environmental  effects  testing 
requirements  for  hydryquinone  under 
section  4(a)(1)(A)  of  TSCA.  By  these 
actions.  EPA  responded  to  the  ITC's 
designation  of  hydroquinone. 

In  basing  its  proposed  hydroquinone 
health  effects  testing  on  the  authority  of 
section  4(a)(1)  (A)  and  (B)  of  TSCA: 
1.  EPA  found  that  hydroquinone  is 
produced  in  substantial  quantities,  and 
that  the  manufacture,  processing  and 
use  of  hydroquinone  may  result  in 
substantial  human  exposure  to  the 
chemical.  Furthermore.  EPA  found  that 
there  are  insufficient  data  available  to 
reasonably  determine  or  predict  either 
the  result  of  this  exposure  in  the  areas  of 
carcinogenic,  mutagenic,  teratogenic, 
nervous  system,  and  reproductive  health 
effects  or  the  incidence  of 
hydroquinone-related  effects  among 
humans.  Finally.  EPA  found  that  testing 
of  hydroquinone  for  these  health  effects 
and  epidemiologic  parameters  is 
necessary  to  develop  data  needed  to 
evaluate  the  health  risks  posed  by 
exposure  to  hydroquinone. 

The  findings  were  based  on  the 
following  information: 

a.  There  are  substantial  amounts  of 
hydroquinone  produced  in  the  United 
States  each  year.  The  annual  U.S, 
production  volume  of  hydroquinone  is 
estimated  to  be  as  high  as  27  million 
pounds  (Ref.  37). 

b.  In  1980  the  National  Institute  for 
Occupational  Safety  and  Health 
estimated  that  approximately  470,000 
U.S.  workers,  in  137  occupations,  are 
potentially  exposed  to  hydroquinone 
annually.  Of  major  concern  to  the 
Agency  was  the  estimated  2.2  million 
photohobbyists  who  develop  their  own 
film  and  prints,  because  much  of  this 
involves  the  development  of  black  and 
white  fihn  using  solutions  containing 
hydroquinone.  The  Agency  believed  that 
both  workers  and  hobbyists  would 
receive  inhalation  and  dermal  exposure. 
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2.  In  addition,  EPA  found  that  the 
manufacture,  processing  and  use  of 
hydroquinone  may  present  an 
unreasonable  risk  of  injury  to  human 
health.  There  was  evidence  of  potential 
human  health  risks  from  nervous 
system,  mutagenic  teratogenic 
reproductive,  and  carcinogenic  effects 
resulting  from  the  manufacture, 
processing,  and  use  activities  associated 
with  hydroquinone.  Exposure  to 
hydroquinone  may  be  sufficient  to  result 
in  such  effects.  The  existing  data  were 
inadequate  to  reasonably  predict  or 
determine  the  effects  of  these  exposures 
to  hydroquinone  and  testing  was 
necessary  for  these  effects.  Therefore. 
EPA  believed  that  requiring 
epidemiologic  studies  and  testing  of 
hydroquinone  for  nervous  system 
effects,  .mutagenicity,  teratogenicity, 
reproductive  effects,  and  carcinogenicity 
could  also  be  based  upon  section 
4(a)(1)(A)  of  TSCA. 

EPA  did  not  propose  oncogenicity 
testing  of  hydroquinone,  since  the 
National  Toxicology  Program  (NTP)  is 
currently  conducting  a  2-year  bioassay 
on  hydroquinone.  However,  the  Agency 
did  propose  some  metabolism 
(toxicokinetic)  studies  of  hydroquinone 
via  dermal  and  oral  routes  of  exposure. 
These  studies  would  provide  a  reliable 
means  by  which  the  internal  dose 
administered  in  the  NTP  bioassay  could 
be  related  to  doses  expected  to  be 
received  by  workers  and  hobbyists. 

In  addition,  the  Agency  concluded 
that  the  acute  toxicity  (lethality)  and  the 
subchronic  toxicity  of  hydroquinone 
were  adequately  characterized  and. 
therefore,  no  further  testing  would  be 
required  at  this  time. 

The  Agency  based  its  chemical  fate 
and  environmental  effects  testing  on  the 
authority  of  section  4(a)(1)(A)  of  TSCA. 
(1)  EPA  found  that  there  was  evidence 
of  potential  environmental  risks  to 
aquatic  organisms  resulting  from  the 
processing  and  use  activities  associated 
with  hydroquinone.  (2)  While  there  were 
existing  data  to  support  this  belief  with 
respect  to  these  effects,  the  data  were 
inadequate  to  reasonably  predict  or 
determine  the  effects  of  these  exposures 
to  hydroquinone.  (3)  Testing  was 
necessary  to  develop  data  with  respect 
to  these  effects. 

Although  the  ITC  did  not  recommend 
environmental  effects  testing  for 
hydroquinone,  the  Agency  was 
concerned  with  effluents  from 
photoprocessing  facilities  and  proposed 
a  series  of  environmental  effects  tests. 
Based  on  existing  aquatic  toxicity  data 
and  the  limited  data  on  photoprocessing 
effluents,  the  Agency  believed  that  the 
levels  of  hydroquinone  in  these 
effluents,  although  not  so  substantial  as 


to  dictate  a  section  4(a)(1)(B)  finding, 
may  present  an  unreasonable  risk 
(section  4(a)(1)(A))  to  aquatic  organisms. 
Testing  was  needed  to  provide  data  to 
establish  whether  an  unreasonable  risk 
to  freshwater  and  saltwater  aquatic 
species  existed. 

The  Agency  also  proposed  chemical 
fate  testing  for  hydroquinone.  EPA 
believed  that  this  testing  was  essential, 
because  the  existing  chemical  fate  data 
are  limited  and  more  data  are  needed  to 
assess  the  magnitude  of  the  possible 
risks  to  aquatic  organisms.  EPA  needed 
information  to  establish  biodegradation 
rates  in  order  to  assess  the  levels  of 
hydroquinone  exposure  to  aquatic 
organisms. 

Table  1— Testing  RECOMMa^OATiONS  for 

HYDROOU4NONE 


ENact  or  study 


Mutagenicity—.. 
Caranogeniclt|r„ 

Taraiogeracity . 


Norvous  system  effects. 

Reprodudne  effects 

epidemiology  i 

Melatxjiism  (ToKlookinalica) 

EfiwiomiMW'ifal  fate 

E 


'Not  proposed  since  NTP  is  conducting  a  2-year  liioBSsay. 

III.  Response  to  Public  Comments 

The  comments  received  by  the 
Agency  in  response  to  the  proposed  rule 
for  hydroquinone  were  from  individual 
companies,  the  National  Association  of 
Photographic  Manufacturers,  and  the 
Chemical  Manufacturers'  Association. 
The  Agency  did  not  receive  any 
comments  which,  in  the  Agency's 
judgment,  rebutted  the  substantial 
production  and  substantial  human 
exposure  findings  for  hydroquinone. 
However,  new  information  concerning 
the  environmental  release  of 
hydroquinone  has  become  available 
since  publication  of  the  proposed  rule 
and  has  led  EPA  to  reconsider  its 
chemical  fate  and  environmental  effects 
testing  requirement.  Major  issues 
identified  during  the  comment  period 
are  discussed  below. 

A.  Human  Exposure 

EPA  cited  the  NOHS  (1980)  survey 
that  estimated  that  approximately 
470,000  U.S.  workers,  in  137  occupations, 
are  potentially  exposed  to  hydroquinone 
annually.  Also  of  concern  were  the 
estimated  2.2  million  photohobbyists 
who  develop  their  own  film  and  prints, 
because  much  of  this  involves  the 
development  of  black  and  white  film 
and  the  process  utilizes  hydroquinone. 
Workers  and  hobbyists  may  receive 
inhalation  and  dermal  exposures. 


EPA  also  found  that  the  manufacture, 
processing  and  use  of  hydroquinone 
may  present  an  unreasonable  risk  of 
injury  to  human  health. 

The  industry  has  commented  that 
there  are  two  major  uses  for 
hydroquinone.  photographic  uses  and 
rubber  chemical  uses.  Regarding  the 
photographic  uses,  they  report  tihat  only 
four  percent  of  still  pictures  taken  by 
amateurs  are  in  black  and  white  (Ref.  2) 
and  that  only  30,000  kg  (66.000  lbs)  (Ref. 
2)  of  hydroquinone  are  used  by  home 
darkroom  hobbyists  each  year  and  this 
use  is  in  dilute  solutions  (0.2.-0.3 
percent)  (Refs.  3,  5.  and  27). 

The  industry  estimates  diat  about 
800,000  people  use  black  and  white 
developers  in  home  darkrooms  (Ref.  1). 
Each  person  averages  eight  sessions  per- 
year,  with  the  average  exposure  time  of 
5  to  10  minutes  each  of  these  developing 
and  printing  sessions  (Refs.  1  and  5).  As 
a  result  of  these  limited  periods  and 
label  warnings  on  containers, 
commenters  believe  dermal  absorption 
of  hydroquinone  is  extremely  minimal 
and  that  inhalation  exposure  is  also 
unlikely  because  of  hydroquinone's  low 
vapor  pressure  (Ref.  5). 

The  Agency  believes  that  in  many 
instances  the  industry's  conclusion,  that 
consequential  exposure  of 
photohobbyists  to  hydroquinone  is 
unlikely,  may  be  accurate.  It  also 
appears  that  both  the  number  of 
photohobbyists  potentially  exposed  to 
hydroquinone  and  the  levels  of  exposure 
are  much  lower  than  the  Agency's 
earlier  estimates.  However,  EPA  still 
believes  there  are  a  substantial  number 
of  photohobbyists  that  are  intensively 
involved  in  black  and  white 
photography  much  more  frequenUy  than 
the  "average"  photohobbyist  profiled  by 
the  industry.  This  would  result  in  longer 
and  more  frequent  exposure  periods  for 
these  individuals. 

Regarding  exposure  of  individuals 
employed  at  photoprocessing  plants,  the 
industry  re[>orts  that  at  least  90  percent 
of  the  photofmishing  dollar  volume  is 
color  negative  films  and  prints,  where 
no  hydroquinone  is  used  (Refs.  1  and  5). 
The  industry,  estimating  there  are  2.000 
photofinishing  labs  in  the  U.S.  (Refs.  1 
and  5)  versus  the  Agency's  estimate  of 
10,000,  states  that  only  some  of  these 
facilities  process  black  and  white 
negative  film  and  paper  using 
developers  containing  hydroquinone. 
Additionally,  since  most  labs  use 
automatic  processing  equipment  any 
exposure  would  be  likely  to  involve  only 
one-half  hour  for  one  worker  mixing 
chemicals  once  a  week  (Refs.  1  and  5). 
The  industry  cites  both  a  NIOSH  report 
concerning  a  photofinishing  lab  and  an 
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industry  study  of  airborne  hydroquinone 
in  a  daricroom  that  showed  no 
hydroquinone  detected  at  a  0.02  mg/m' 
limit  of  detection  (Refs.  4  and  6). 

While  automated  labs  may  result  in 
minimal  worker  exposure  to 
hydroquinone,  the  Agency  believes 
there  are  varying  amounts  of  automation 
found  in  the  photoprocessing  labs  in  the 
U.S.  that  develop  black  and  white  films 
and  papers.  Older,  less  sophisticated 
operations  will  involve  more  direct 
worker  involvement  with  hydroquinone 
and  greater  exposure,  especially  dermal, 
will  result.  Moreover,  the  monitoring 
data  provided  to  the  Agency  are 
extremely  limited;  thus,  the  Agency 
cannot  be  assured  that  the  data  are  truly 
representative  of  all  photoprocessing 
labs. 

The  industry  has  defined  the  group  of 
hydroquinone  manufacturing  workers  as 
80  individuals  at  two  plants  (Ref.  1). 
They  claim  minimal  worker  inhalation 
exposure  due  to  the  closed  production 
processes,  with  one  facility  reporting 
"an  arithmetical  average  concentration 
of  0.79  mg/m»  (±0.52  standard 
deviation)"  and  the  other  reporting  the 
"highest  average  concentration  as  0.2 
mg/m*'  (Ref.  1).  One  production  facility 
reported  the  arithmetic  average  air 
concentration  in  the  unloading  area  as 
0.13  mg/m'  (standard  deviation  ±0.15 
mg/m*)  (Ref.  1).  These  summary  data 
were  supplied  by  the  industry;  EPA  is 
unable  to  interpret  these  further  since 
frequency,  averaging  time  and  other 
supporting  docimientation  were  not 
provided. 

The  Agency  agrees  that  exposure  of 
certain  manufacturing  workers  to 
hydroquinone  may  be  limited.  However, 
while  the  industry  has  described  its 
production  workforce  as  essentially  80 
workers,  the  NIOSH  NOHS  Survey  has 
estimated  that  overall,  approximately 
470,000  U.S.  workers  in  137  occupations 
are  potentially  exposed  to 
hydroquinone.  Workers  involved  in 
distributing  and  processing 
hydroquinone  as  it  is  incorporated  into 
rubber  chemicals  and  other  uses  and  the 
actual  potential  for  exposures  through 
these  activities  have  not  been 
characterized  by  the  industry.  While  the 
Agency  beheves  the  470,000  figure  may 
overestimate  the  number  of  workers 
actually  exposed*  to  hydroquinone,  the 
Agency  believes  that  the  available 
information  indicates  that  substantial 
numbers  of  persons  in  the  workplace  are 
or  may  be  receiving  dermal  and 
inhalation  exposure  to  hydroquinone. 

B.  Human  Health  Effects 

1.  Metabolism  (Toxicokinetics).  EPA 
stated  in  the  support  document  to  the 
proposed  rule  that  although  92  to  97 


percent  of  hydroquinone  administered  to 
rats  is  excreted  in  the  urine,  studies  in 
man.  dog  and  rabbit  show  considerably 
lower  percentages  of  hydroquinone 
absorption/excretion.  These  studies 
were  incomplete  and  deficient  in  several 
areas.  The  Agency  believed  that  the 
currently  available  data  were  not 
sufficient  for  purposes  of  reasonably 
predicting  the  toxicokinetic  of 
hydroquinone.  Toxicokinetic  studies  via 
dermal  and  oral  routes  were  proposed 
because:  (1)  The  primary  route  of  human 
exposure  to  hydroquinone  is  expected  to 
be  direct  dermal  contact,  although  the 
potential  exists  for  some  direct  ocular 
contact  and  inhalation  of  dust  or  vapors; 
and  (2)  the  NTP  is  currently  performing 
a  2-year  bioassay  on  hydroquinone  via 
an  oral  exposure  route  (gavage). 

The  industry  has  supplied  the  Agency 
with  numerous  comments  on  the 
toxicokinetics  of  hydroquinone  based  on 
new  data  and  ongoing  test  programs. 
Also,  they  have  discussed  (1)  the  dermal 
uptake  of  hydroquinone,  based  on  a 
study  by  Marty  et  al.  (Ref.  7).  where  the 
chemical  was  applied  to  rodent  and 
human  skin  and  (2)  a  dermal  absorption 
study  in  dogs  by  Kodak  (Ref.  8).  Based 
on  the  Marty  study  and  the  preliminary 
results  of  the  Kodak  study,  the  industry 
concludes  that  hydroquinone  is  poorly 
absorbed  through  the  skin. 

With  regard  to  the  Marty  study,  the 
Agency  believes  the  hydroquinone 
formulation  used,  and  to  a  lesser  extent 
the  methodology,  render  the  use  of  this 
study  questionable  as  an  accurate 
characterization  of  actual  hydroquinone 
penetration  of  himian  skin  in  the 
workplace.  A  major  concern  with  this 
study  is  the  use  of  a  preparation  of 
hydroquinone  which  contained  75 
percent  water.  Hydroquinone  is  water 
soluble  and  when  administered  to  the 
skin  in  a  predominately  aqueous  form,  it 
may  have  a  tendency  to  stay  in  the 
solvent  rather  than  penetrate  the  lipid 
membrane  of  the  skin.  Because  of  the 
expected  low  diffusional  driving  force  of 
an  aqueous  solution  of  hydroquinone  as 
compared  to  the  expected  higher 
diffusional  driving  force  of 
hydroquinone  itself,  the  Marty  study 
may  underestimate  actual  hydroquinone 
penetration  that  persons  would 
experience  when  exposed  to  non- 
ai^bons  (e.g.  powdered)  forms  of  the 
chemical. 

Limitations  to  the  study  are  also 
imposed  by  the  use  of  rats  for  the 
parenteral  dosing  while  mice  were  used 
for  in  vivo  topical  administration.  While 
both  species  are  equally  sensitive  to  the 
toxic  effects  of  orally  administered 
hydroquinone,  usually  the  excretion 
kinetics  of  parenteral  dosing  are 
developed  utilizing  the  same  species; 


there  may  be  signiRcant  species 
differences  with  respect  to 
biotransformation  and  excretion  of 
hydroquinone. 

The  industry  has  informed  the  Agency 
of  an  ongoing  testing  program  that  will 
explore  the  area  of  metabolic  fate  of 
hydroquinone,  percutaneous  absorption 
and  blood  elimination  kinetics.  Although 
the  data  from  these  studies  may  provide 
adequate  information  to  relate  dose 
levels  of  hydroquinone  from  expected 
human  exposures  to  doses  administered 
in  a  bioassay  being  conducted  by  the 
National  Toxicology  Program,  the 
Agency  does  not  currently  have  the 
complete  industry  studies  in  hand  for 
evaluation.  Therefore,  the  Agency  is 
requiring  the  metabolism  testing 
delineated  in  the  proposed  rule. 
2.  Developmental  toxicity  and 
reproductive  effects.  At  oral  doses  of  50 
mg/kg/day  and  higher,  Racz  reported 
that  hydroquinone  prolonged  the 
diestrus  period  of  the  sexual  cycle  in 
female  albino  rats  (Ref.  9).  Skalka  (Ref. 
10),  subcutaneously  injecting  male  rats 
at  a  dose  of  100  mg/kg/day  for  51  days, 
reported  decreased  weights  in  testes,    . 
epididymides,  seminal  vesicles  and 
adrenal  glands;  histological  changes  in 
testes  indicating  disrupted 
spermiogenesis;  and  diminished  DNA 
content  of  sperm  heads.  Telford  et  al. 
reported  that  at  a  dose  level  of  0.5g  of 
hydroquinone  in  the  diet  administered  to 
female  rats  during  pregnancy,  fetal 
resorptions  resulted  (Ref.  11).  Because  of 
the  aforementioned  reproductive  system 
effects,  the  Agency  proposed 
reproductive  effects  testing  for 
hydroquinone. 

There  were  no  reports  in  the  literature 
of  hydroquinone  studies  explicitly 
dealing  with  teratogenic  or 
developmentally  toxic  effects;  however 
because  of  the  evidence  of  fetal 
resorptions,  the  Agency  determined  that 
testing  of  hydroquinone  for 
developmental  toxicity  is  warranted. 
The  industry,  commenting  on  EPA's 
basing  hydroquinone's  teratogenic 
activity  on  the  Telford  et  al.  study  (Ref. 
11),  stated  that  the  increased  fetal 
resorptions  are  not  necessarily 
indicative  of  terata  formation  and 
moreover,  the  study  is  incompletely 
described.  The  industry  commented  that 
the  poor  quality  of  the  study  and  the  low 
human  exposure  do  not  justify 
teratology  testing. 

Concerning  reproductive  effects,  the 
industry  stated  that  in  a  study  by  Ames 
et  al.  (Ref.  12),  feeding  hydroquinone  at 
a  level  of  0.3  percent  in  the  diet  of 
female  rats  for  10  days  prior  to 
insemination  caused  no  impairment. 
They  also  commented  that  the  results  of 
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the  Racz  study  do  not  suggest  a  female 
reproductive  problem.  They  expressed 
no  surprise  at  reproductive  effects  in 
male  rats  in  the  Skalka  study  (Ref.  10) 
because  51  subcutaneous  injections  of 
100  mg/kg  were  used  while  the 
subcutaneous  IDm  in  rats  has  been 
reported  to  be  between  300  and  350  mg/ 
kg- 

The  industry  has  pointed  out  that  the 
Agency's  questions  raised  by  these 
papers  are  being  addressd  by  a 
dbminant  lethal  assay  and  a  teratology 
study,  both  being  conducted  by  Kodak. 
Industry  argues  that  preliminary 
evidence  indicates  the  absence  of 
adverse  effects  in  these  studies  and 
refutes  any  suggestion  of  reproductive 
toxicity  by  the  data  of  Skalka  and 
Telford. 

While  the  industry's  comments 
relative  to  teratogenicity  and 
reproductive  effects  are  valid  in  some 
respects,  they  do  not  alleviate  the 
Agency's  concerns.  The  Agency 
considers  the  Telford  et  a/,  study  (Ref. 
11)  showing  resorptions  very 
meaningful.  Although  the  industry's 
comment  that  resorptions  do  not 
necessarily  indicate  terata  is  valid, 
resorptions  do  indicate  some  type  of 
developmental  toxicity  of  which  terata 
are  but  one  aspect  The  Agency's 
concern,  therefore,  is  over  the  potential 
of  hydroquinone  to  be  a  developmental 
toxicant.  The  four  manifestations  of 
developmental  toxicity  are  death  (which 
includes  resorptions),  malformations 
(terata),  growth  retardation,  and    ►•.• 
functional  deficits. 

It  is  true  that  the  Ames  et  al. 
reproductive  study  (Ref.  12)  was 
negative;  however,  dose  levels  may  not 
have  been  high  enough;  no  toxic  effects 
of  any  kind  were  reported.  This  study 
may  be  a  false  negative. 

EPA  and  CMA  disagree  on  the  dosing 
regimen  andjevels  in  the  Racz  et  al. 
study  (Ref.  9).  If  the  industry's        •{, 
contention  that  the  animals  first      '^ 
received  a  high  dose,  which  was 
lowered  later,  is  correct  then  this  study 
is  of  questionable  value. 

The  Skalka  study  (Ref.  10)  showed 
clear  testicular  toxicity  via  the 
subcutaneous  route.  Although 
subcutaneous  dosing  is  not 
representative  of  expected  routes  of 
human  exposure  to  hydroquinone,  the 
results  of  this  study  suggest  that  if 
hydroquinone  is  absorbed  as  a  result  of 
dermal  or  inhalation  exposures  it  could 
produce  testicular  toxicity.  The  industry 
is  correct  in  pointing  out  that  the 
testicular  effects  were  noted  at  about  0.3 
LDso.  a  high  dose.  However,  EPA  cannot 
ignore  the  positive  effects  noted  and 
cannot  predict  the  effects  of  other  dose 
levels  and  other  routes  of  exposure.  The 


Agency  needs  further  data  before  this 
effect  can  be  assessed. 

Because  EPA's  concerns  in  the  areas 
of  developmental  toxicity  and 
reproductive  effects  have  not  been 
allayed,  the  Agency  is  requiring  testing 
in  these  areas  as  described  in  the 
proposed  rule. 

3.  Oncogenicity.  EPA  reported  that 
several  long-term  animal  bioassays 
(mice)  were  negative  although  they  did 
not  meet  current  testing  standards.  In 
one  study  (Ref.  13}  bladder  carcinomas 
were  produced  in  mice  implanted  with 
cholesterol  pellets  containing 
hydroquinone.  This  test  is  not 
recognized  as  a  valid  measure  of 
carcinogenic  potential.  However, 
because  of  this  positive  result  and  the 
positive  result  in  a  in  vitro  cell 
transformation  assay  (Ref.  14).  further 
oncogenicity  testing  ia  warranted. 
Because  the  NTP  is  conducting  a  2-year 
bioassay  with  hydroquinone,  no 
additional  oncogenicity  studies  were 
proposed  in  the  rule. 

Industry  has  commented  that  although 
the  Agency  has  asserted  that 
hydroquinone  is  a  suspected  carcinogen, 
EPA  has  provided  no  support  and 
industry  is  unaware  of  any  studies  in 
any  animal  species  that  demonstrate 
this  assertion. 

While  the  two  studies  cited  are 
viewed  by  EPA  as  suggestive  that  the 
compound  may  be  carcinogenic,  the 
NTP  bioassay  is  needed  to  confirm  or 
refute  the  suspicions.  This  study  is 
planned  to  be  completed  by  mid-1986. 

4.  Mutagenicity  and  Cytotoxicity.  The 
Agency  concluded  in  the  proposed  rule 
published  in  the  Federal  Register  of 
January  4. 1984  (49  FR  438),  that  the 
mutagenicity  studies  involving 
hydroquinone  showed  equivocal  results. 
Hydroquinone  had  been  reported:  (a)  to 
be  mutagenic  in  one  Salmonella  test 
(Ref.  33),  (b)  to  be  mutagenic  in  a 
bacterial  DNA  repair  assay  (Ref.  34), 
and  (c)  by  the  National  Toxicology 
Program,  to  induce  sister  chromatid 
exchanges  and  chromosomal 
aberrations  in  Chinese  hampster  ovary 
cells  (Ref.  35).  Prior  to  issuance  of  the 
proposed  rule,  Goodyear  (Ref.  38) 
submitted  data  including:  (i)  DNA 
damage  in  E.  coli,  (ii)  sex-linked 
recessive  lethal  (SLRL)  assay  in 
Drosophila  m..  (by  Serva  and  Murphy) 
(iii)  Salmonella  microbial  assay  (Ames), 
and  (iv)  in  vitro  cell  transformation 
assay.  "The  DNA  damage  assay  and  the 
cell  transformation  assay  were  reported 
as  postive,  while  the  Salmonella 
microbial  assay  was  negative.  The  SLRL 
assay  was  reported  negative  but  there 
were  inadequacies  in  the  protocol  and 
reporting.  With  postive  results  in 
cytogenetics  and  sister  chromatid 


exchange,  in  tests  by  the  NTP,  H»A 
considered  a  dominant  lethal  test  in 
mice  to  be  the  appropriate  next  step  in 
testing  for  chromosomal  effects. 

Hydroquinone  had  not  been 
adequately  tested  for  its  ability  to 
induce  gene  mutations.  Because  of 
equivocal  result  in  the  Salmonilla 
typtiimurium/mammalian  microsomal 
assay,  EPA  proposed  that  hydroquinone 
be  tested  for  its  ability  to  induce  gene 
mutations  in  mammalian  cells  in  culture. 
Positive  results  in  this  test  would  dictate 
a  SLRL  assay  in  Drosophila,  and,  if  the 
latter  test  was  positive,  a  mouse  specific 
locus  assay. 

With  regard  to  the  proposed  gene 
mutation  test  requirement  Goodyear 
Tire  and  Rubber  Company  has  now 
submitted  a  complete  report  of  the 
Drosophila  SLRL  test  by  Serva  and 
Murphy  (Ref.  15).  The  Agency  has 
reviewed  the  data  and  agrees  that  this 
test  adequately  demonstrates  that 
hydroquinone  does  not  increase 
recessive  lethal  mutations  under  the  test 
conditions.  A  second  Drosophila  test 
was  part  of  a  battery  of  three  assays 
reported  by  Gocke  el  al.  (Ref.  16)  which 
included  the  Salmonella /mammBlian 
liver  microsome  test  (Ames  test),  the 
Base  test  on  Drosophila  detecting  sex- 
linked  recessive  lethal  mutations,  and 
the  micronucleus  test  detecting 
chromosome  aberrations  in  mouse  bone- 
marrow  cells.  This  second  Drosophila 
test  also  provides  sufficient  information 
to  indicate  no  increase  in  recessive 
lethal  mutations  under  the  test 
conditions.  Therefore,  EPA  finds  no 
further  gene  mutation  testing  of 
hydroquinone  to  be  necessary  at  this 
time. 

With  regard  to  the  proposed 
chromosomal  aberration  tests,  positive 
results  were  reported  in  the  mouse  bone 
marrow  micronucleus  test  by  Gocke 
(Ref.  16).  Because  hydroquinone  caused 
a  dose-dependent  increase  in  the 
number  of  micronclei  found  in  mouse 
bone  marrow,  a  dominant  lethal  test  in 
rodents  was  indicated. 

Kodak  has  submitted  a  dominant 
lethal  assay  of  hydroquinone  in  rats 
(Ref.  17)  and  the  Agency  has  reviewed 
this  study.  This  assay  showed  no 
lethality  up  to  a  dose  causing  signs  of 
clinical  toxicity  and  some  spontaneous 
death. 

Since  negative  results  have  been 
reported  in  two  SLRL  tests  and  the 
dominant  lethal  assay  in  rats  submitted 
by  Kodak  is  also  negative,  EPA 
concludes  that  no  further  testing  for 
gene  mutations  or  chromosomal 
aberrations  is  necessary  at  this  tune. 

5.  Nervous  System  Effects.  The 
Agency  concluded  that  the  test  data 
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identified  did  not  adequately 
characterize  the  possible  neurotoxic 
effects  of  hydroquinone.  Proposed 
testing  incKided  a  functional 
observational  battery,  neuropathology 
and  motor  activity  or  operant  behavior. 

The  industry  has  commented  that  the 
information  requested  by  the  Agency  is 
either  already  available  or  may  be 
readily  available  from  ongoing  testing 
programs.  They  state  that  only  acute 
tests  conducted  in  intact  animals 
provide  any  meaningful  data  because 
they  account  for  the  blood-brain  barrier; 
research  type  neuropharmacologic  and 
neurophysiologic  studies  are 
inapplicable. 

The  conunenters  state  that  the  NTP 
hydroquinone  oncogenicity  and  chronic 
toxicity  studies  will  generate  data 
similar  to  those  developed  in  a 
functional  observational  battery.  The 
neuropathology  data  can  similarly  be 
obtained  from  modi^ed  NTP  studies. 
Finally,  they  believe  that  motor  activity 
data  have  already  been  reported  by 
ChrisUan  et  al.  {Ref.  18).  EPA  agrees  that 
the  motor  activity  data  derived  from  this 
study  satisfy  the  motor-activity  or 
operant  behavior  testing  endpoint.  EPA, 
however,  disagrees  that  ongoing  and 
planned  NTP  testing  could  generate  data 
similar  to  a  functional  observational 
battery  because  the  NTP  protocols, 
developed  for  the  purposes  of 
oncogenicity  testing,  severely  Umit  the 
quality  and  extent  of  clinical 
observation.  Therefore,  a  functional 
observational  battery  is  required  as 
proposed. 

The  industry  has  also  stated  that  the 
NTP  studies  could  be  readily  modified 
to  adequately  screen  for 
neuropathology.  While  this  may  be  true, 
the  two-year  bioassay  for  hydroquinone 
has  already  progressed  to  the  stage  of 
sacrificing  of  test  animals  and  this 
option  is  no  longer  available.  Therefore, 
neuropathology  testing  for  hydroquinone 
is  required. 

6.  Epidemiology.  The  ITC 
recommended  epidemiologic  studies  for 
hydroquinone  if  an  appropriate  cohort 
could  be  identified. 

Limited  epidemologic  studies 
involving  exposure  to  hydroquinone 
have  been  identified  by  the  Agency.  The 
existing  literature  includes  occupational 
cross-sectional  studies  and  case  reports 
of  exposure  of  populations  through 
dermal  application  and  accidental 
ingestion,  as  well  as  experimental 
exposure  to  hydroquinone  by  either 
ingestion  or  topical  application.  To  date, 
the  most  reliable  reported  human  effects 
attributed  to  hydroquinone  exposure 
have  been  restricted  to  the  eye  and  skin. 
A  positive  correlation  between  the 
degree  of  eye  injury  and  duration  of 


occupational  exposure  to  hydroquinone 
has  been  reported  (Refs.  19  through  22). 

Additional  concern  for  potential 
human  risk  comes  from  two  studies  of 
Kodak  employees.  First,  a  case-control 
study  of  brain  cancers  by  Greenwald  et 
al.  (Ref.  24]  observed  elevated  odds 
ratio  with  black  and  white  developer 
exposure.  Hydroquinone  is  known  to  be 
a  component  of  black  and  white 
developer  mixes.  Secondly,  a  cohort 
study  of  photographic  processors  in  nine 
Eastman  Kodaic  Color  Print  and 
processing  laboratories  also  reports  cm 
excess  of  brain  cancer  mortality. 
Individual  exposures  were  not  examined 
in  this  study,  but  hydroquinone  and 
quinone  were  identified  among  the 
many  possible  exposures  (Ref.  23). 

EPA  proposed  that  a  cohort  study  be 
conducted,  designed  to  detect  a  50 
percent  increase  in  total  cancer 
incidence  with  at  least  80  percent 
probability  when  both  random  and 
nonrandom  sources  of  error  have  been 
considered.  Incidence  and  mortality 
from  a  full  spectrum  of  endpoints  were 
to  be  examined  (e.g.,  specific  forms  of 
cancer,  and  a  variety  of  ocular  effects 
including  loss  of  visual  acuity  and 
conjunctival  or  corneal  changes). 
Additionally,  to  address  the  Agency's 
concerns  regarding  the  possibility  of 
teratogenic  effects  and  adverse 
reproductive  effects,  the  Agency 
believed  a  study  of  these  areas  would 
be  appropriate.  Such  a  study,  preferably 
prospective  and  including  both  spouses, 
would  complement  the  Agency's  request 
for  animal  teratology  and  reproductive 
studies. 

The  industry  commenters  believe  a 
suitable  study  population  does  not  exist. 
Commenters  identified  two  populations 
for  possible  study,  manufacturing 
workers  and  photohobbyists,  and  stated 
that  a  study  of  either  population  is  not 
feasible  (Ref.  5).  A  small  number  of 
employees  work  in  the  manufacturing  of 
hydroquinone,  totaling  100  workers 
between  two  different  plants.  Industry 
stated  that  epidemiologic  study  of  this 
population  would  have  low  power  to 
detect  small  relative  risks  for  cancer  or 
reproductive  endpoints.  The  Agency 
agrees  with  this  comment.  EPA  also 
agrees  with  the  comment  that 
photohobbyists  may  not  be  a  feasible 
peculation  for  study  due  to  potentially 
lower  exposure  levels  and  multiple 
chemical  exposures  (Ref  1). 

The  Agency  has  tieen  unable  to 
identify  another  group,  aside  from  the 
aforementioned,  that  may  prove  to  be  a 
suitable  population  for  epidemiologic 
study.  Therefore,  the  Agency  is  not 
requiring  epidemiologic  studies  at  this 
time.  < 


C.  Chemical  Fate  and  Environiaental 
Effects 

TWe  rrC  in  its  Fifth  Report,  stated 
that  there  is  substMitial  opportunity  for 

human  and  environmental  e!|^poeure  to 
hydroquinone  and  possibly  to  its 
oxidation  products,  semiquinone  and 
quinone,  and  recommended 
environmental  fate  testing. 

The  Agency  based  its  chemical  fate 
and  environmental  effects  testing  for 
hydroquinone  on  the  authority  of  section 
4(a)(1)(A)  of  TSCA, 

Although  the  ITC  did  not  recommend 
environmental  ejects  testing  for 
hydroquinone,  the  Agency  was 
concerned  with  effluents  horn 
photoprocessing  facilities  and  proposed 
a  series  of  environmental  effects  tests. 
Based  on  existing  aquatic  toxicity  data 
and  the  limited  data  on  photoprocessing 
effluents,  the  Agency  believed  that  the 
levels  of  hydroquinone  in  those 
effluents,  although  iKit  so  substantial  as 
to  indicate  a  section  4(a)(1)(B)  finding, 
could  present  an  unreasonable  risk  to 
aquatic  organisms. 

The  Agency  proposed  chemical  fate 
testir^  for  hydroquinone  because  the 
existing  chemical  fate  data  were  limited 
and  more  data  were  needed  to  assess 
tht  magnitude  of  the  possible  risks  to 
aquatic  organisms.  EPA  needed 
information  to  establish  biodegradation 
rates  in  order  to  assess  the  levels  of 
hydroquinone  exposure  to  aquatic 
organisms. 

In  the  "Environmental  Release" 
section  of  its  technical  support 
document  for  the  proposed  rule,  EPA 
reported  that  concentrations  of 
hydroquinone  in  photographic 
processing  effluents  range  ^m  10  to  390 
ppm  and  noted  that  there  was  no 
information  regarding  the  total  volume 
of  release.  A  pilot  plant  study  of 
photographic  effluents  by  Eastman 
Kodak  reported  hydroquinone 
concentrations  to  be  less  than  0.04  mg/L 
(0.04  ppm)  after  biodegradation  by 
treatment  with  an  activated  sludge  (Ref. 
25).  However,  although  natural  aquatic 
ecosystems  may  contain  acclimated 
organisms,  the  ability  of  these 
ecosystems  to  degrade  various 
concentrations  of  hydroquinone  and 
quinone  is  unknown. 

The  Agency  proposed  chemical  fate 
testing  of  hydroquinone  that  would 
establish  the  rate  of  biodegradation  in 
order  to  assess  possible  risks  to  aquatic 
organisms. 

EPA  was  concerned  with  the  levels  of 
hydroquinone  remaining  in  effuents 
from  photoprocessing  activities  (after 
treatment)  because  al  levels 
approaching  0.04mg/L,  hydroquinone 
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could  present  an  unreasonable  risk  of 
injury  to  aquatic  organisms.  The  Agency 
proposed  aquatic  testing  to  provide  data 
regarding  no-effect  levels.  LCso's  and 
dose-response  relationships.  These  tests 
would  involve  both  freshwater  and 
saltwater  organisms  and  included  acute 
tests,  acute-chronic  ratios  in  aquatic 
animals,  tests  with  algae  or  chronic 
testing  with  vascular  plants,  and 
bioconcentration  tests  in  aquatic  animal 
species.  This  variety  of  tests  would 
provide  su^icient  data  to  support 
regulatory  action  under  the  Clean  Water 
Act. 

The  comments  the  Agency  has 
received  from  the  industry  adequately 
support  their  contention  that 
manufacturing  processes  and  darkroom 
hobbyists  do  not  provide  consequential 
environmental  releases  of 
hydroquinone. 

With  regard  to  possible  releases  of 
hydroquinone  from  photoprocessors.  the 
results  of  a  Kodak  survey  by  Ambrose  et 
al.  (Ref.  26)  suggest  that  the  majority  of 
34  plants  sampled  discharged  effluents 
containing  30  fig/L  to  mg/L  of 
hydroquinone.  Irrespective  of  dilution, 
the  concentration  of  hydroquinone  will 
be  reduced  to  50  fig/L  from  mg/L  if  95 
percent  removal  occurs  as  in  typical 
POTW  (Ref.  28).  Further,  the  combined 
efl^ects  of  dilution  with  domestic  and 
other  wastes  entering  the  POTW  and 
dilution  after  discharge  to  the  river  will 
normally  lead  to  at  least  an  additional 
10  to  100  fold  reduction  in  hydroquinone 
concentration  (0.5-5;ig/L)  (Ref.  28). 
Therefore,  since  it  appears  that  the 
sample  is  representative  of  the  industry, 
EPA  considers  it  is  reasonable  to 
estimate  that  maximum  in-stream 
hydroquinone  concentrations  should  not 
exceed  5/ig/L 

Additionally,  the  industry  has 
provided  information  that  indicates 
hydroquinone  and  quinone  will  be 
released  from  photoprocessing  plants  as 
hydroquinone  monosulfonate  which  is 
less  toxic  to  aquatic  life  (Ref.  1). 

The  Agency  also  was  concerned  with 
the  possible  direct  discharge  of 
hydroquinone  and  hydroquinone 
monosulfonate  from  photoprocessing 
plants  to  receiving  waters.  The  study  by 
Ambrose  et  al.  (Ref.  26)  suggests  that 
motion  picture  photofinishers  represent 
a  category  that  may  deserve  more 
attention.  Only  five  labs  were  sampled, 
but  two  of  those  discharged  effluents 
containing  3-6.9  mg/L  of  hydroquinone 
and  16.4-41.2  mg/L  of  hydroquinone 
monosulfonate.  All  four  samples  from 
these  two  labs  contain  hydroquinone 
and  hydroquinone  monosulfonate. 

The  industry,  however,  has  provided 
information  on  the  use  of  hydroquinone 
for  motion  picture  processing.  According 


to  Kodak  (Refs.  29  and  30],  this  use  has 
substantially  decreased  in  the  last  5 
years  from  14,000  kg/yr  to  less  than 
4.000  kg/yr.  Furthermore,  Kodak  states 
that  "all"  large  photoprocessors  are 
located  in  urban  areas  and  are, 
therefore,  likely  to  discharge  to  POTW's 
and  that  any  direct  dischargers  would 
be  subject  to  the  NPDES  permit  program 
and  effluent  limitations  and  guidelines 
of  40  CFR  Part  459.  Kodak  also  has 
provided  statistics  to  show  that 
currently  there  are  500  motion  picture 
processors  in  the  U.S.  (Ref.  30). 

The  industry's  comments  do  not 
completely  support  their  statement  that 
"no  consequential  environmental    ' 
release  occurs  from  photoprocessing 
operations"  (Ref.  1).  The  commenters 
state  that  99  percent  of  the  plants 
discharge  into  POTW's;  the  remaining  1 
percent  must  be  assumed  to  be 
discharging  directly  to  receiving  waters 
(Ref.  1).  The  Agency  has  only  been  able 
to  identify  limited  information  regarding 
the  actual  number  of  plants  that  would 
comprise  this  1  percent,  and  has  no 
information  regarding  the  volume  of 
discharges  or  the  flow  of  the  receiving 
waters.  However,  in  conducting  a  search 
through  EPA's  Water  Permit  Compliance 
Systems  records  (Ref.  31),  the  indication 
was  that  this  segment  (approximately  40 
dischargers]  is  a  very  minor  segment  of 
the  entire  hydroquinone/hydroquinone 
monosulfonate  discharge  in  terms  of 
total  releases.  Additionally,  the  decline 
in  use  of  hydroquinone  and  the 
switching  to  new  products  should  lower 
risk  fiY)m  direct  discharges  of 
hydroquinone.  In  summary,  given  that 
most  of  the  releases  of  hydroquinone 
and  hydroquinone  monosulfonate  are 
processed  through  POTW's  and  should 
not  be  released  into  receiving  waters  at 
concentrations  likely  to  pose  any 
unreasonable  risk,  and  that  the  40 
processors  who  may  be  direct 
dischargers  do  not  appear  to  represent  a 
nf&jor  or  significant  portion  of  the  total 
discharge,  the  Agency  is  not  requiring 
chemical  fate  and  environmental  effects 
testing  as  part  of  the  hydroquinone  final 
rule. 

D.  Ongoing  Testing 

On  June  15, 1983,  industry 
representatives  notified  EPA  that  they 
were  planning  to  conduct  various  health 
effects  tests  in  the  near  future.  Eastman 
Kodak  Company  provides  EPA  with 
protocols  for  testing  in  the  areas  of 
metabolic  fate,  percutaneous  absorption, 
blood  elimination  kinetics,  mutagenicity, 
teratology  and  reproductive  effects  and 
requested  EPA's  comments  on  the 
adequacy  of  these  protocols.  Having 
received  the  Agency's  comments,  the 
industry  embarked  on  many  of  these 


studies  and  EPA  anticipates  that  many 
of  these  will  meet  the  testing 
requirements  established  by  the  Agency 
in  the  hydroquinone  final  rule.  However, 
since  many  of  these  studies  have  only 
recently  reached  completion  or  are  still 
underway,  EPA  currently  has  received 
in  many  cases  only  summary  or  interim 
reports.  Because  EPA  has  not  yet 
received  sufficient  raw  data  and  other 
backup  materials  relating  to  the  already 
completed  studies  and  only  progress 
reports  in  the  case  of  ongoing  studies, 
the  Agency  presently  has  insufficient 
data  to  reasonably  predict  or  determine 
the  human  health  ejects  resulting  from 
exposure  to  hydroquinone. 

IV.  Final  Test  Rule  for  Hydroquinone 

A.  Findings 

EPA  is  basing  its  hydroquinone  health 
effects  testing  requirements  on  the 
authority  of  sections  4(a)(1)  (A)  and  (B) 
ofTSCA. 

1.  EPA  finds  that  hydroquinone  is 
produced  in  substantial  quantities,  and 
that  the  processing,  distribution  and  use 
of  hydroquinone  may  result  in 
substantial  human  exposure  to  this 
chemical. 

These  findings  are  based  on  the 
following  information: 

a.  There  are  substantial  amounts  of 
hydroquinone  produced  in  the  United 
States  each  year.  The  annual  U.S. 
production  volume  of  hydroquinone  is 
estimated  to  be  as  high  as  27  million 
pounds. 

b.  In  1980,  the  National  Institute  for 
Occupational  Safety  and  Health 
estimated  that  approximately  470.000 
U.S.  workers,  in  137  occupations,  are 
potentially  exposed  to  hydroquinone 
annually.  Although  this  figure  may 
overestimate  the  number  of  workers 
actually  exposed  to  hydroquinone,  even 
a  few  percent  of  the  estimate  would  be 
substantial 

The  Agency  believes  there  are 
substantial  numbers  of  people  in  the 
workplace  involved  in  distributing  and 
processing  hydroquinone  as  it  is 
incorporated  into  rubber  chemicals  and 
other  uses. 

EPA  also  believes  that  there  are 
varying  amounts  of  automation  found  in 
the  2.000  photofinishing  labs  reported  by 
the  industry:  older  operations,  and 
specifically  those  dealing  with  large 
volumes  of  black  and  white  developing, 
may  result  in  significant  worker 
exposure. 

By  industry  estimates,  there  are 
800,000  people  who  use  photographic 
developers  in  home  darkrooms.  The 
Agency  believes  that  included  in  this 
group  are  some  hobbyists  and 
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indivkliuils  involved  in  specialty  wotk 

who,  because  they  are  intensively 
involved  in  black  and  white 
photography,  will  have  more  frequent 
exposures  for  longer  periods  to 
hydroqninone  than  the  "average" 
photohobbjrist. 

The  Agency  believes  that  these 
workers  and  hobbyists  may  receive  both 
inhalation  and  dermal  exposure  to 
hydroquinone. 

2.  In  addition,  EPA  has  found  that  the 
processing  and  use  of  hydroquinone 
may  present  an  unreasonable  risk  of 
in)ury  to  hiunan  health  from  nervous 
system,  developmentally  toxic, 
reproductive,  and  carcinogenic  ejects. 
The  Agency's  basis  for  these  findings  is 
presented  in  the  technical  support 
document  for  the  proposed  rule  and  in 
Unit  ULB.  of  this  preamble. 

3.  EPA  finds  that  existing  data  and 
experience  are  inadequate  to  reasonably 
predict  or  determine  the  developmental 
toxicity  and  nervous  system, 
reproductive  and  carcinogenic  effects  of 
exposures  to  hydroquinone.  The 
Agency's  basis  for  these  findings  is 
presented  in  the  technical  support 
document  for  the  proposed  rule  and  in 
Unit  III.B.  of  this  preamble. 

4.  EPA  also  Bnds  that,  except  in  the 
case  of  carcinogenicity  where  adequate 
testing  by  NTP  is  ongoing,  testing  is 
necessary  for  these  effects. 

Toxicokinetic  testing  is  also  necessary 
for  the  purpose  of  reasonably  predicting 
the  toxicokinetic  behavior  of 
hydroquinone  and  to  help  interpret  the 
other  testing  being  required  by  EPA  and 
performd  by  NTP.  The  Agency  is 
requiring  limited  metabolism 
(toxicokinetic)  studies  of  hydroquinone 
via  dermal  and  oral  routes  of  exposure. 
These  studies  will  provide  a  reliable 
means  by  which  the  internal  dose 
administered  in  the  NTP  bioassay  and 
EPA-required  studies  can  be  related  to 
doses  expected  to  be  received  by 
workers  and  hobbyists. 

EPA  does  not  believe  that  this  rule 
will  result  in  a  loss  to  society  of  the 
benefits  of  hydroquinone  because  the 
Agency's  economic  evaluation  has 
shown  that  the  economic  impact  of  the 
testing  being  required  for  this  substance 
will  be  minimal. 

B.  Required  Testing 

EPA  is  requiring  that  hydroquinone  be 
tested  for  reproductive,  teratogenic  and 
nervous  system  effects  and  that  its 
toxicokinetics  be  evaluated. 


Table  2— Testing  Reouirememts  for 
Hyorcouinone 
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C.  Test  Substance 

EPA  is  requiring  that  hydroquinone  of 
at  least  99  percent  purity,  available 
commercially,  be  used  as  the  test 
substance.  EPA  has  specified  a 
relatively  pure  substance  for  testing 
because  the  Agency  is  interested  in 
evaluating  the  effects  attributed  to 
hydroquinone  itself.  This  requirement 
will  increase  the  likelihood  that  any 
toxic  effects  observed  are  related  to 
hydroquinone  and  not  to  any  impurities. 

D.  Persons  Required  To  Test 

Section  4(b)(3)(B)  of  TSCA  specifies 
that  the  activities  for  which  the  Agency 
makes  section  4(a)  findings 
(manufacture,  processing,  distribution, 
use  and/or  disposal)  determine  who 
bears  the  responsibilities  for  testing. 
Manufacturers  are  required  to  test  if  the 
findings  are  based  on  manufacturing 
("manufacture"  is  defined  in  section  3(7) 
of  TSCA  to  include  "import"). 
Processors  are  required  to  test  if  the 
findings  are  based  on  processing.  Both 
manufacturers  and  processors  are 
required  to  test  if  the  exposures  giving 
rise  to  the  potential  risk  occur  during 
use,  distribution,  or  disposal.  Because 
EPA  has  found  that  the  processing, 
distribution  in  commerce,  and  use  of 
hydroquinone  gives  rise  to  substantial 
human  exposure  to  the  chemical  and 
that  such  activities  may  present 
unreasonable  risks  to  human  health, 
EPA  ia  requiring  that  persons  who 
manufacture  or  process,  or  who  intend 
to  manufacture  or  process  this  chemical, 
at  any  time  from  the  effective  date  of 
this  test  rule  to  the  end  of  the 
reimbursement  period,  be  subject  to  the 
rule.  The  end  of  the  reimbursement 
period  will  be  5  years  after  the  final 
hydroquinone  reproductive  effects 
report  is  submitted.  As  discussed  in  the 


Agency's  test  rule  and  exemption 
procedures  (40  CFR  Part  790).  EPA 
expects  that  manufacturers  win  conduct 
testing  and  that  processors  will 
ordinarily  be  exempted  from  testing. 

EPA  is.  however,  exempting  from 
these  testing  requirements  those 
manufacturers  and  processors  which 
produce  and  process  hydroquinone  only 
as  an  impurity.  "Impurity"  is  defined  in 
40  CFR  790.3  to  mean  "a  chemical 
substance  which  is  imintentionally 
present  with  another  chemical 
substance."  The  Agency  is  exempting 
those  manufacturers  and  processors 
because  the  EPA's  findings  under 
sections  4(a)(1)(A)  and  4(a)(1)(B)  are 
based  on  exposures  to  hyd^quinone 
which  are  a  result  of  intentional 
processing,  distribution  in  commerce 
and  use  and  which  represent  a  potential 
unreasonable  risk.  The  Agency  would 
find  it  difficult  to  apply  both  the 
exemption  and  reimbursement 
processes  to  those  who  manufacture 
and/or  process  hydroquinone  solely  as 
an  impurity.  In  fact,  the  Agency's 
reimbursement  regulations  issued 
pursuant  to  section  4(c)  state  that  those 
manufactiu^  or  process  chemical 
substances  as  impurities  will  not  be 
subject  to  test  requirements  unless  the 
rule  specifically  states  otherwise  (40 
CFR  791.48b). 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  testing.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  a  test 
rule  to  designate  one  such  person  or  a 
qualified  third  person  to  conduct  the 
tests  and  submit  data  on  their  behalf. 
Section  4(c)  provides  that  any  person 
required  to  test  may  apply  to  EPA  for  an 
exemption  from  that  requirement.  The 
Agency  anticipates  that  the  current 
manufacturers  of  hydroquinone  will 
form  the  reimbursement  pool  and 
sponsor  the  testing  required. 
Manufacturers  and  processors  who  are 
subject  to  the  testing  requirements  of 
this  rule  must  comply  with  the  test  rule 
and  exemption  procedxires  hi  40  CFR 
Part  790.  EPA  is  not  requiring  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
required  testing.  As  noted  in  Unit  IV.  B, 
EPA  is  interested  in  evaluating  the 
effects  attributable  to  hydroquinone 
itself  and  has  specified  a  relatively  pure 
substance  for  testing. 

E.  Test  Rule  Development  and 
Exemptions 

Elsewhere  in  today's  Federal  Register, 
the  Agency  is  proposing  that  certain 
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OTS  test  guidelines  and  EPA-approved 
industry  protocols  be  utilized  as  test 
standards  for  the  development  of  data 
under  this  rule  for  hydroquinone.  As 
discussed  in  that  notice  and  in  previous 
notices  (50  FR  20652),  EPA  has  reviewed 
the  method  for  development  of  test  rules 
and  has  decided  that  for  most  section  4 
rulemakings,  the  Agency  will  utilize 
single-phase  rulemaking.  In  light  of  this 
decision,  EPA  has  reevaluated  the 
process  for  developing  test  standards  for 
section  4  rulemakings  initiated  under  a 
two-phase  process  and  has  determined 
that  for  certain  of  these  two-phase  rules, 
OTS  test  guidelines  are  available  for 
promulgation  as  relevant  test  standards. 
EPA  has  decided  that  where  OTS  or 
other  appropriate  test  guidelines  are 
available,  the  Agency  in  most  cases  will 
propose  the  relevant  guidelines  as  the 
test  standards  for  those  rules. 

EPA  believes  that,  in  line  with  its 
commitment  to  expedite  the  section  4 
rulemaking  process,  it  is  appropriate  to 
propose  the  applicable  OTS  test 
guidelines  as  test  standards  at  the  same 
as  a  Phase  I  Hnal  test  rule  is  issued. 
With  regard  to  the  rulemaking  for 
hydroquinone,  OTS  test  guidelines  and 
EPA-approved  industry  protocols  are 
available  for  all  the  testing  requirements 
included  in  this  Phase  I  final  rule.  Thus, 
in  the  accompanying  notice,  the  Agency 
is  proposing  these  OTS  test  guidelines 
and  industry  protocols  as  test  standards. 

The  public,  including  the 
manufacturers  and  processors  subject  to 
the  Phase  I  rule,  will  have  an 
opportunity  to  comment  on  the  use  of 
the  OTS  test  guidelines  and  industry 
protocols.  The  Agency  will  review  die 
submitted  comments  and  will  modify  the 
OTS  guidelines,  where  appropriate, 
when  the  test  standards  are 
promulgated. 

During  the  development  of  a  test  rule 
under  the  two-phase  process,  persons 
subject  to  the  Phase  I  final  rule  are 
normally  required  to  submit  proposed 
study  plans  within  90  days  after  the 
effective  date  of  the  Phase  I  rulemaking. 
See  40  CFR  790.30(a)(2).  However, 
because  EPA  is  proposing  applicable 
OTS  test  guidelines  as  the  test 
standards  for  the  studies  required  by 
this  Phase  I  final  rule,  persons  subject  to 
the  rule,  i.e.,  manufacturers  and 
processors  of  hydroquinone,  are  not 
required  to  submit  proposed  study  plans 
for  the  required  testing  at  this  time. 
Persons  subject  to  this  rule,  however, 
are  still  required  to  submit  notices  of 
intent  to  test  or  exemption  applications 
in  accordance  with  40  CFR  790.25.  For 
the  rule,  once  the  test  standards  are 
promulgated,  persons  who  have  notified 
EPA  of  their  intent  to  test  must  submit 


study  plans  (which  adhere  to  the 
promulgated  test  standards)  no  later 
than  30  days  before  the  initiation  of 
each  required  test. 

Processors  of  hydroquinone  subject  to 
this  rule,  unless  they  are  also 
manufacturers,  will  not  be  required  to 
submit  letters  of  intent,  exemption 
applications  or  study  plans  (before 
testing  is  initiated)  unless  manufacturers 
fail  to  sponsor  the  required  tests.  The 
basis  for  this  decision  is  that 
manufacturers  are  expected  to  pass  an 
appropriate  portion  of  the  tests  costs  on 
to  processors  through  the  pricing  of 
products  containing  hydroquinone. 

EPA's  final  regulations  for  the 
issuance  of  exemptions  from  testing 
requirements  are  in  40  CFR  Part  790.  In 
accordance  with  those  regulations,  any 
manufacturer  or  processor  subject  to 
this  Phase  I  test  rule  may  submit  an 
application  to  EPA  for  an  exemption 
from  conducting  any  or  all  of  the  tests 
required  under  this  rule.  If 
manufacturers  perform  all  the  required 
testing,  processors  will  be  granted 
exemptions  automatically  without 
having  to  file  applications. 

Because  persons  subject  to  this  rule 
for  hydroquinone  are  not  required  to 
submit  proposed  study  plans  for 
approval,  EPA  will  grant  conditional 
exemptions  under  this  rule.  These 
exemptions  will  be  granted  following 
EPA's  receipt  of  a  letter  of  intent  to 
conduct  the  required  tests  rather  than 
after  receipt  and  approval  of  a  study 
plan.  Notice  of  EPA's  adoption  of  the 
proposed  test  standards  and  deadlines 
will  be  aiuiounced  in  a  final  Phase  II  test 
rule. 

In  the  accompanying  Federal  Register 
notice,  EPA  is  proposing  deadlines  for 
the  submission  of  test  data.  Such        ' 
deadlines  are  required  under  section 
4(b)(1)(C)  of  TSCA.  These  proposed  data 
submission  deadlines  are  open  for 
public  comment  and  may  be  modified, 
where  appropriate,  when  the  final  Phase 
II  test  rule  is  promulgated. 

F.  Reporting  Requirements 

EPA  is  requiring  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  the  EPA  Good 
Laboratory  Practice  (CLP)  standards 
pursuant  to  40  CFR  Part  792,  published 
in  the  Federal  Register  of  November  29, 
1983  (48  FR  53922). 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  The  Agency 
is  proposing  these  deadlines  elsewhere 
in  today's  Federal  Register. 

TSCA  section  12(b)  requires  that 
persons  who  export  or  intend  to  export 
to  a  foreign  country  any  hydroquinone 


subject  to  the  testing  requirements  of 
this  rule  notify  EPA  of  such  exportation 
or  intent  to  export  While  the  results  of 
required  testing  may  not  be  available  for 
some  time,  a  notice  to  the  foreign 
government  that  these  exported 
substances  are  subject  to  test  rules 
serves  to  alert  them  to  the  Agency's 
concern  about  the  substances.  It  gives 
these  governments  the  opportunity  to 
request  such  data  that  the  Agency  may 
currently  possess  plus  whatever  data 
may  become  available  as  a  result  of 
testing  activities.  Thus,  upon  the 
effective  date  of  this  rule,  persons  who 
export  or  intend  to  export  hydroquinone 
must  submit  notices  to  the  Agency 
pursuant  to  TSCA  section  12(b)(1)  and 
40  CFR  Part  707.  For  additional 
information,  see  the  Federal  Register  of 
November  19, 1984  (49  FR  45581). 

TSCA  section  14(b)  governs  Agency 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  reqtured  by  this  rule,  the 
Agency  will  announce  the  receipt  within 
15  days  in  the  Federal  Register  as 
required  by  section  4(d).  Test  data 
received  pursuant  to  this  rule  will  be 
made  available  for  public  inspection  by 
any  person  except  in  those  cases  where 
the  Agency  determines  that  condifential 
treatment  must  be  accorded  pursuant  to 
section  14(b)  of  TSCA. 

G.  Enforcement  Provisions 

The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  section  4 
rule  to  be  a  violation  of  section  15  of 
TSCA.  Section  15(1)  of  TSCA  makes  it 
unlawful  for  any  person  to  fail  or  refuse 
to  comply  with  any  rule  or  order  issued 
under  section  4.  Section  15(3)  of  TSCA 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to:  (1)  Establish  or  maintain 
records,  (2)  submit  reports,  notices,  or 
other  information,  or  (3)  permit  access  to 
or  copying  of  records  required  by  the 
Act  or  any  regulation  issued  under 
TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawrful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  section  11.  Section  11 
applies  to  any  "establishment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtiu^s  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce.  .  .  ."  The  Agency  considers 
a  testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stored  and, 
therefore,  subject  to  inspection. 
Laboratory  audits/inspections  will  be 
conducted  periodically  in  accordance 
with  the  procedures  outlined  in  TSCA 
section  11  by  designated  Representatives 
of  the  EPA  for  the  purpose  of 
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determining  compliance  with  the  final 
rule  for  hydroquinone.  These 
inspections  may  be  conducted  for 
purposes  which  include  veriHcation  that 
testing  has  begxm,  that  schedules  are 
being  met.  that  reports  accurately  reflect 
the  underiying  raw  data  and 
interpretations  and  evaluations  thereof, 
and  that  the  studies  are  being  conducted 
according  to  the  TSCA  GLP  standards 
and  in  the  test  standards  proposed  rule 
of  this  rulemaking. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  from  section  4{b)(l ) 
of  TSCA.  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data. 

These  standards  are  defined  in 
section  3(12)(B)  of  TSCA  to  include 
those  requirements  necessary  to  assure 
that  data  developed  under  testing  rules 
are  reliable  and  adequate,  and  such 
other  requirements  as  are  necessary  to 
provide  such  assurance.  The  Agency 
maintains  that  laboratory  inspections 
are  necessary  to  provide  this  assurance. 

Violators  of  TSCA  are  subject  to 
criminal  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connection  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  calculated 
as  if  they  had  never  submitted  their 
data.  Under  the  penalty  provision  of 
section  16  of  TSCA,  any  person  who 
violates  section  15  could  be  subject  to  a 
civil  penalty  of  up  to  $25,000  per  day  for 
each  violation.  Intentional  violations 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  of  up  to  1 
year.  Other  remedies  are  available  to 
EPA  under  sections  7  and  17  of  TSCA 
such  as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA. 

EPA  may,  at  its  discretion,  proceed 
against  individuals  as  well  as 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 
false,  fictitious,  or  fraudulent  statements 
is  a  violation  under  18  U.S.C.  1001. 

V.  Economic  Analysis  of  Rule 

To  assess  the  potential  economic 
impact  of  this  proposed  rule,  EPA  has 
prepared  an  economic  impact  analysis 
that  examines  the  cost  of  the  required 
testing  and  analyzes  four  market 
characteristics  of  the  chemical 
substance:  (1)  Demand  sensitivity.  (2) 
cost  characteristics.  (3)  industry 
structure,  and  (4)  market  expectations. 


The  economic  analysis  of  this  Hnal 
hydroquinone  test  rule,  which  estimates 
the  total  testing  costs  to  range  from 
$202,200  to  $607,700,  indicates  that  the 
potential  for  adverse  economic  effects 
due  to  the  estimated  testing  costs  is  low. 
This  conclusion  is  based  on  the 
following  observations: 

1.  The  relative  magnitude  of  the  test 
cost  is  minor.  On  an  annualized  unit 
cost  basis,  the  hydroquinone  test  costs 
are  estimated  to  range  from  0.19  to  0.57 
cents  per  pound.  The  unit  costs 
represent  0.10  to  0.29  percent  of  the 
current  price  of  technical  grade 
hydroquinone. 

2.  Market  growth  for  hydroquinone  is 
expected  to  remain  stable. 

3.  The  price  elasticity  of  demand  for 
hydroquinone  in  its  primary  uses  is 
relatively  inelastic. 

For  a  detailed  discussion  of 
hydroquinone  markets  and  the  criteria 
for  evaluating  the  potential  for  economic 
impact,  see  the  Economic  Impact 
Analysis  of  the  Final  Test  Rule  for 
Hydroquinone  (Ref.  37). 

VI.  Availability  of  Test  Facilities  and 
Personnel 

Section  4(b)(1)  of  TSCA  requires  EPA 
to  consider  "the  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testing 
required  under  the  rule."  Therefore.  EPA 
conducted  a  study  to  assess  the 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by  . 
section  4  test  rules.  Copies  of  the  study, 
"Chemical  Testing  Industry:  Profile  of 
Toxicological  Testing,"  October,  1981, 
can  be  obtained  through  the  National 
Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161  (PB 
82-140773). 

On  the  basis  of  this  study,  the  Agency 
believes  that  there  will  be  available  test 
facilities  and  personnel  to  perform  the 
testing  required  in  this  test  rule. 

VII.  Public  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPTS- 
42048B).  This  record  includes  the  basic 
information  the  Agency  considered  in 
developing  this  rule,  and  appropriate 
Federal  Register  notices.  The  Agency 
will  supplement  the  record  with 
additional  information  as  it  is  received. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining  to 
this  rule  consisting  of: 

(a)  Notice  of  fmal  rule  on  hydroquinone. 

(li)  Notice  of  proposed  rule  on 
hydroquinone  (]unuary  4. 1964.  49  FR  438). 


(c)  Notice  containiog  the  FTC  designation  of 
hydroquinone  to  the  Priority  List  (December 
7.  197a  44  FR  70684). 

(d)  Notice  of  fmal  rule  on  EPA's  TSCA 
Good  laboratory  Practice  Standards 
(November  29. 1983,  48  FR  53922). 

(e)  Notice  of  final  rule  on  test  rule 
development  and  exemption  procedures 
(October  10. 1984.  49  FR  39774). 

(f)  Interim  final  rule  for  Test  Rule 
Development  and  Exemption  Procedures 
(May  17. 1985,  30  FR  20652). 

(g)  Notice  of  final  rule  concerning  data 
reimbursement  (July  11. 1983i  48  FR  31786). 
.    (2)  Support  documents  consisting  of: 

(a)  Hydroquinone  technical  suppori 
document  for  proposed  test  rule. 

(b)  Economic  impact  analysis  of  Hnal  test 
rule  for  hydroquinone. 

(3)  Communications  consisting  of:       '   .      . 

(a)  Written  public  comments. 

(b)  Summaries  of  telephone  conversations. 

(c)  Meeting  summaries  including  transcript 
of  public  meeting  on  proposed  test  rule. 

(d)  Reports — published  and  unpublished 
factual  materials,  including  contractors' 
reports.  k 
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Confidential  Business  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays,  in 
Rm.  E-107,  401  M  Street,  SW, 
Washington,  D.C. 

VIII.  Other  Regulatory  Requirements 

A.  Classification  of  Rule 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis,  The  regulation  for  this 
chemical  substance  is  not  major  because 
it  does  not  meet  any  of  the  criteria  set 
forth  in  section  1(b)  of  the  order.  First, 
the  annual  costs  of  testing  are  expected 


to  range  from  $52,000  to  $158,000  over 
the  expected  market  life  of 
hydroquinone  (Ref,  37).  Second,  because 
the  cost  of  the  required  testing  will  be 
distributed  over  a  large  production 
volume,  the  rule  will  have  only  very 
minor  effects  on  producers'  costs  of 
users'  prices  for  this  chemical 
substance.  Finally,  taking  into  account 
the  nature  of  the  market  for  this 
substance,  the  low  level  of  costs 
involved,  and  the  expected  nature  of  the 
mechanisms  for  sharing  the  costs  of  the 
required  testing.  EPA  concludes  that 
there  will  be  no  significant  adverse 
economic  impact  of  any  type  as  a  result 
of  this  rule. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA.  and  EPA  response  to 
those  comments,  are  included  in  the 
public  record. 

B.  Regulatory  Flexibility  act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  etseq..  Pub.  L  96-354. 
September  19, 1980).  EPA  certifies  that 
this  test  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses  for  the  following  reasons: 

1.  There  are  no  small  manufacturers  of 
hydroquinone, 

2.  Small  processors  are  not  expected 
to  perform  testing  themselves,  or  tp 
participate  in  the  organization  of  the 
testing  effort. 

3.  Small  processors  will  experience 
only  minor  costs  if  any  in  securing 
exemption  from  testing  requirements. 

4.  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements. 

EPA  concludes  that  there  will  be  no 
significant  adverse  economic  impact  of 
any  type  as  a  result  of  this  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  et 
seq.,  and  have  been  assigned  OMB 
control  number  2070-0033, 

List  of  Subjects  in  40  CFR  Part  799 

Testing.  Environmental  protection. 
Hazardous  substances.  Chemicals. 
Recordkeeping  and  reporting 
requirements. 
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Dated:  December  20. 1985. 
|.  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
ToK  ic  Substances. 

PART  799— {AMENDED] 

Therefore.  40  GFR  Part  799  is 
amended  as  follows: 

1.  The  authority  citation  for  Part799 
continues  to  read  as  follows: 

Audiority:  15  U.S.C.  2603.  2611.  2825. 

2.  Section  799.2200  is  added,  to  read 
as  follows: 

§799.2200    Hydroquinon*. 

(a)  Identification  of  lest  substance.  (1) 
Hydroquinone  (CAS  No.  123-31-9)  shall 
be  tested  in  accordance  with  this 
section. 

(2)  Hydroquinone  of  at  least  99   - 
percent  purity  shall  be  used  as  the  test 
substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests  and  submit  data.  (1) 
Ail  persons  who  manufacture  or  process 
hydroquinone.  other  than  as  an  impurity, 
from  January  13, 1986  to  the  end  of  the 
reimbursement  period  shall  submit 
letters  of  intent  to  test,  exemption 
applications,  and  shall  conduct  tests  and 
submit  data  as  specified  in  this  section. 
Subpart  A  of  this  Part  and  Part  790  of 
this  chapter  for  two-phase  rulemaking. 

(2)  Persons  subject  to  this  section  are 
not  subject  to  the  requirements  of 

§  790.30(a)  (2).  (5).  (6),  and  (b).  and 
§  790.87(a)(l)(ii)  of  this  chapter. 

(3)  Persons  who  notify  EPA  of  their 
intent  of  conduct  tests  in  compliance 
with  the  requirements  of  this  section 
must  submit  pldns  for  those  tests  no 
later  than  30  days  before  the  initiation  of 
each  of  those  tests. 

(4)  In  addition  to  the  requirements  of 
§  790.87(a)  (2)  and  (3)  of  this  chapter. 
EPA  will  conditionally  approve 
exemption  applications  for  this  rule  if 
EPA  has  received  a  letter  of  intent  to 
conduct  the  testing  from  which 
exemption  is  sought  and  EPA  has 
adopted  test  standards  and  schedules  in 
a  Hnal  Phase  II  test  rule. 

(c)  Health  effects  testing — (1) 
Toxicokinetic  studies — (i)  Required 
testing.  Skin  and  oral  dosing  studies, 
which  will  provide  data  regarding  both 
rate  and  extent  of  absorption,  shall  be 
conducted  with  hydroquinone. 

(ii)  Test  standards.  [Reserved) 

(iii)  Reporting  requirements. 
(Reserved) 

(2)  •Developmental  Toxicity — (i) 
Required  testing.  Developmental 
toxicity  studies  in  both  a  rodent  and 
nonrodent  species  shall  be  conducted 
with  hydroquinone.  These  tests  must  be 
conducted  using  the  oral-  route  of 
exposure. 


(ii)  Test  standards.  (Reserved) 
(iii)  Reporting  requirements. 
(Reserved) 

(3)  Reproductive  Effects — (i)  Required 
testing.  A  two-generation  reproductive 
effects  study  in  a  rodent  species  shiall  be 
conducted  with  hydroquinone.  This  test 
must  be  conducted  using  the  oral  route 
of  exposure. 

.    (ii)  res/ sto/Jc/an/.  [Reserved)     --^  . 

[iii]  Reporting  requirements. 
(Reserved) 

(4)  Neurotoxicity — (i)  Required 
testing.  The  following  neurotoxicity 
testing  shall  be  conducted  for 
hydroquinone  using  oral  exposure  of  a 
rodent  species: 

(A)  A  functional  observational 

battery. 

•    (B)  A  neuropathology  test. 

(ii)  Test  standards.  [Reserved]     ♦ 
(iii)  Reporting  requirements. .    • 

(Reserved) 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033) 

(FR  Doc  85-30722  Filed  12-27-85;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Servic« 

42  CFR  Part  5Sa 

Program  Grants  for  Black  Lung  Clinics; 
Offlcs  of  Management  and  Budget 
Approval  of  Information  Collection 
Requirements 

agency:  Public  Health  Service.  HHS. 
action:  Final  rule. 

summary:  The  Public  Health  Service 
(PHS)  announces  that  the  Office  of 
Management  and  Budget  (0MB)  has 
approved  the  information  collection 
requirements  in  S  §  55a.201  and  55a.301 
of  the  Black  Lung  Clinics  regulation  as 
published  on  February  27, 1985  at  50  FR 
7912.  The  Department  is  amending  the 
regulation  to  reflect  OMB's  approval 
under  OMB  control  number  0915-0081. 
Upon  publication,  §S  S5a.201  and 
55a.301  as  amended  below  will  become 
effective. 

EFFECTIVE  date:  42  CFR  55a.201  and 
55a.301  will  become  effective  on 
December  30, 1985. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  J.  Corrigan.  Associate  Bureau 
Director  for  Legislation  and  Policy. 
Bureau  of  Health  Care  Delivery  and 
Assistance.  Room  7-05,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  (301) 
443-2380. 


SUPFlCMCNTARV  INFORMATION:  Because 
this  amendment  is  a  technical  change 
merely  reflecting  OMB's  approval  of 
information  collection  requirements, 
notice  and  public  comment  and  delayed 
effective  date  are  unnecessary. 

List  of  SubjectTbi  42  CFR  Part  55a 

Black  Lung  benefits.  Grant  programs. 
Health  care.  Health  facilities.  Miners, 
Occupational  safety  and  health. 

Accordingly,  Part  55a  of  Title  42.  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.965.  Coal  Miners  Respiratory 
Impairment  Treatment  Clinics  and  Services 
(Black  Lung  Clinics)) 

Dated:  September  30. 1985. 
James  O.  Mason,  i 

Acting  Assistant  Secretary  for  Health. 

Approved:  December  12. 1985. 
Margaret  M.  Heckler,  '     " 

Secretary. 


PART  55a~PROGRAM  GRANTS  FOR 
BLACK  LUNG  CUNICS 

42  CFR  55a.201  and  55a. 301  are 
amended  by  adding  at  the  end  of  both  of 
these  sections  the  parenthetical 
statement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0081) 
(FR  Doc.  85-30656  Filed  12-27-85;  8:45  am) 

BILUNQ  COOC  41M-1«-M  ]      , 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

(CC  Docket  No.  83-1096;  FCC  85-602] 


(-Wj 


Cellular  Applications  Using  Random 
Selection  or  Lotteries  Instead  of 
Comparative  Hearings. 

Correction  I 

In  FR  Doc.  85-29419.  beginning  on 
page  51522,  in  the  issue  of  Wednesday. 
December  18. 1985.  make  the  following 
corrections. 

1.  On  page  51527.  in  the  third  column, 
in  amendatory  language  instruction  6, 
"22.6(b)"  should  read  ■•22.6(d)". 

2.  On  the  same  page,  in  the  third 
column,  amendatory  language 
instruction  9  is  correctejd  to  read  as 
follows:  ' 

9.  Section  22.913  is  amended  by 
revising  paragraph  (b)(2],  redesignating 
paragraph  (b)(4)  as  (b)(5).  revising  and 
redesignating  paragraph  (b)(3)  as  (b)(4) 
and  by  adding  a  new  paragraph  (b)(3)  to 
read  as  follows:      >.  '•  '    ^   ■- ' 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

I  Docket  No.  85-NM-123-AD) 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  which 
would  require  structural  inspections  and 
repair,  as  necessary,  of  the  forward 
lower  cargo  doorway  frames.  The  AD  is 
prompted  by  numerous  reports  of 
cracking  in  both  vertical  frame  members 
at  the  lower  cargo  doorway.  Continued 
operation  with  undetected  frames  could 
result  in  skin  cracks  and  eventual  rapid 
decompression. 

DATES:  Comments  must  be  received  on 
or  before  February  17, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-123-AD.  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle, 
Washington  98124.  It  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Carlton  Holmes,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-2926. 
Mailing  address:  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  17900  Pacific  iiighway 


South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ai^uments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  copiments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  rules  docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  rules 
docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  85-NM-123-AD,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  Boeing  Company  issued  a  Service 
Bulletin  737-53-1051  on  July  16, 1978. 
which  specifies  inspection  and  repair 
procedures  for  the  forward  lower  cargo 
doorway  frames,  following  reports  by 
six  di^erent  operators  of  14  instances  of 
cracking.  The  cracking  was  found  on 
airplanes  with  9,550  to  36.550  flight 
cycles,  and  typically  occurred  near  door 
stop  fittings.  Since  the  original  issue  of 
this  service  bulletin,  there  have  been  61 
additional  reports  by  13  operators  of 
cracking  on  39  airplanes. 

Based  on  a  structural  reassessment  of 
the  Model  737  airplane,  it  has  been 
determined  that  the  structure  affected  is 
structurally  significant  and  should  be 
inspected  in  accordance  with  a  fiight 
safety  inspection  program.  Continued 
operation  with  cracks  in  the  doorway 
frames  could  result  in  rapid 


decompression,  possible  blowout  of  the 
forward  lower  cargo  door,  or  the 
inability  to  carry  fail-safe  loads  required 
by  FAR  25.571(b). 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  same  type 
design,  the  FAA  proposes  to  adopt  an 
airworthiness  directive  which  would 
establish  repetitive  inspections  of  the 
forward  lower  cargo  door  frames  on 
certain  Boeing  Model  737  airplanes  in 
accordance  with  a  Flight  Safety 
Addendum  in  Boeing  Service  Bulletin 
737-53-1051.  Revision  3.  dated  )uly  12, 
1985. 

It  is  estimated  that  188  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  approximately  one  manhour 
per  airplane  would  be  required  to 
perform  the  necessary  inspections,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  would  be  $7,440  per  inspection 
cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  PoHcies  and 
Procedures  (44  FR 11034;  February  26, 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  737  airplanes  are  operated  by 
small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

Lists  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
He  Proposed  Amendment  *   '  ~  . 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
40  U.S.C.  106(g)  (Revised)  Pub.  L  97-49a 
January  12. 1983):  and  14  CFR  11.89. 
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2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  737  series 
airplanes  listed  in  Boeing  Service 
Bulletin  737-53-1051,  Revision  3,  dated 
July  12. 1985.  certificated  in  any  category. 
To  prevent  rapid  loss  of  cabin  pressure 
resulting  from  undetected  frame 
cracking,  accomplish  the  following  upon 
the  accumulation  of  6.000  landings  or 
within  90  days  aft  the  effective  date  of 
this  AD.  whichever  occurs  later,  unless 
previously  accomplished: 

A.  Visually  inspect  the  forward  and  after 
body  frames  adiacent  to  the  forward  lower 
cargo  door  for  cracks,  in  accordance  with  the 
Flight  Safety  Inspection  Program  in  Boeing 
Service  Bulletin  737-53-1051.  Revision  3.  or 
later  FAA-approved  revisions.  Repeat  the 
inspection  at  intervals  not  to  exceed  4.000 
landings. 

B.  If  cracks  are  found,  prior  to  further  flight, 
repair  in  accordance  with  Part  III.  A.  or  Part 
III.  B..  as  applicable,  of  Boeing  Service 
Bulletin  737-53-1051.  Revision  3.  w  later 
FAA-approved  revisions. 

C  For  airplanes  that  have  had  cracks 
repaired  in  accordance  with  Part  lU.  A.  of 
Boeing  Service  Bulletin  737-53-1051.  initial 
release,  or  later  FAA-approved  revisions, 
visually  inspect  the  frames  for  cracks  in  the 
area  of  repair  upon  the  accumulation  of 
25.000  landings  after  the  repair,  and  repeat  at 
intervals  not  to  exceed  17.000  landings 
thereafter.  Parts  found  cracked  must  be 
repaired  prior  to  further  flight  in  accordance 
with  an  FAA-approv?d  repair  method. 

D.  For  atrplanes  that  have  had  cracks 
repaired  in  accordance  with  Part  in.  B.  of 
Boeing  Service  Bulletin  737-53-1051.  Revision 
3.  or  later  FAA-approved  revisions,  visually 
inspect  the  frames  for  cracks  in  the  area  of 
the  repair  upon  the  accumulation  of  6.000 
landings  after  the  repair  and  repeat  at 
intervals  not  to  exceed  4.000  landings 
thereafter.  Parts  found  cracked  must  be 
repaired  prior  to  further  flight  in  accordance 
with  an  FAA-approved  repair  method. 

E.  Modification  of  uncracked  frames  in 
accordance  with  the  Preventative 
Modification  of  Boeing  Service  Bulletin  737- 
53-1051.  Revision  3.  or  later  FAA-approved 
revisions,  constitutes  terminating  action  for 
the  requirements  of  the  AD. 

F.  Airplanes  with  cracked  frames  may  be 
flown  in  accordance  with  FAR  21.197  and 
21,199  to  a  maintenance  base  for  repairs  or 
replacement  required  by  this  AD. 

C.  For  the  purposes  of  complying  with  this 
AD.  subject  to  acceptance  by  the  assigned 
FAA  Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  number  of  hours  time  in  service  by 
the  operator's  fleet  average  time  from  takeoff 
to  landing  for  the  airplane  type. 

H.  Upon  request  by  an  operator,  an  FAA 
Principal  Maintenance  Inspector,  subject  to 
prior  approval  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intervals  in  this  AD,  if  the  request 
contains  subslanliating  data  to  justify  the 
increase  for  that  operator. 

I.  Alternative  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 


Aircraft  CertiHcation  Office,  FAA.  Northwest 
Mountain  Region,  Seattle,  Washington. 

All  persons  affected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company.  P.O. 
Box  3707.  Seattle.  Washington  98124. 
These  documents  may  be  examined  at 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on 
December  18, 1985. 
Wajme  |.  Bartow, 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  85-30728  Rled  12-27-85;  8:45  amj 

BILLING  COOE  4*10-13-11 

« 

14CFRPart71 

lAirspacc  Docket  No.  8S-ACE-08) 

Proposed  Alteration  of  Transition 
Area— Abilene,  KS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Supplemental  Notice  of  * 
Proposed  Rulemaking  (NPRM). 

summary:  This  Notice  proposes  to  alter 
the  700- foot  transition  area  at  Abilene. 
Kansas,  by  adding  a  new  instrument 
approach  procedure  to  the  south  of  the 
Abilene  Municipal  Airport.  This 
alternation  will  provide  additional 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Abilene.  Kansas. 
Municipal  Airport  utilizing  the  Salina. 
Kansas,  VORTAC  as  a  navigational  aid. 
DATES:  Comments  must  be  received  on 
or  before  February  3, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager.  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division.  ACE-540,  601  East  12th 
Street.  Kansas  City.  Missouri  64106. 
Telephone  (816)  374-3408 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel. 
Central  Region.  Federal  Aviation 
Administration.  Room  1558.  601  East 
12th  Street.  Kansas  City.  Missouri. 

An  informal  docket  may  be  examined 
at  the  OfGce  of  the  Manager.  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division. 

FOR  RNTTHER  INFORMATION  CONTACT 

Dale  E.  Camine,  Airspace  Specialist. 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-540, 
FAA.  Central  Region.  601  East  12th 


Street,  Kansas  City,  MissoOri  64106. 

Telephone  (816)  374-3408.  •<- 

SUPPtfMENTARY  information: 
Comments  Invited 

Interested  persons  may  participate  in 
the  supplemental  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Communications  should  identify  the 
airspace  docket  number,  and  be 
submitted  in  duplicate  to  the  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  601  East  12th  Street. 
Kansas  City.  Missouri  64106.  All 
commimicatioqs  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  supplemental  notice     ^ 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
supplemental  NTOM  by  submitting  a 
request  to  the  Federal  Aviation 
Administration.  Traffic  Management 
and  Airspace  Branch.  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  or 
by  calling  (816)  374-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

Discussion 

In  an  NPRM  published  in  the  Federal 
Register  on  September  17, 1985  (50  FR 
37685).  the  FAA  proposed  an 
amendiment  to  Subpart  G,  §  71.181.  of 
the  Federal  Aviation  Regulations  (14 
CFR    71.181)  by  altering  the  700-foot 
transition  area  at  Abilene.  Kansas.  The 
need  for  the  proposal  resulted  from  the 
establishment  of  an  additional 
instrument  approach  procedure  from  the 
north  to  the  Abilene,  Kansas,  Municipal 
Airport  utilizing  the  Salina,  Kansas. 
VORTAC  as  a  navigational  aid. 

Subsequent  to  the  publication  of  the 
NPRM.  the  FAA  determined  that  an 
instrument  approach  procedure  from  the 
south  to  the  Abilene  Municipal  Airport 
would  provide  lower  minimums  than  the 
original  proposal  of  an  approach  from 
the  north.  Accordingly,  action  is  taken 
herein  to  modify  the  transition  area 
description  in  this  regard  by  the 
issuance  of  a  Supplemental  NPRM.  The 
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establishment  of  this  new  instrument 
approach  procedure,  based  on  the 
Salina,  Kansas,  VORTAC,  entails 
alteration  of  the  transition  area  at 
Abilene,  Kansas,  at  and  above  700  feet 
above  ground  level  (AGL)  within  which 
aircraft  are  provided  air  traffic  control 
service.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft  using  the  approach  procedure 
under  Instrument  Flight  Rules  (IFR)  and 
other  aircraft  operating  under  Visual 
Flight  Rules  (VFR).  SecUon  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.64 
dated  January  2, 1985. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore-^l)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  proposed  Amendment 

PART  71--{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
7'i]  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

9  71.181    [Amended] 

2.  By  amending  §  71.181  as  follows: 

Abilene,  Kansas 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S  mile  radius 
of  the  Abilene  Municipal  Airport  (Latitude 
38*54'20'  N;  longitude  97*]4'08'  W);  within  3 
miles  either  side  of  the  360'  bearing  from  the 
ADELA  waypoint  (Latitude  3«"4705": 
Longitude  97'14'06"  W):  extending  from  8 
miles  south  of  the  airport  to  the  5  mile  radius 
area  and  within  2  miles  either  side  of  the  086* 
bearing  from  the  Salina  VORTAC  extending 


from  5.75  miles  west  of  the  Airport  to  the  5   . 
mile  radius  area. 

Issued  in  Kansas  City,  Missouri  on 
December  18,  1985. 
Ed«vin  S.  Harris, 
Director.  Central  Region. 
[FR  Doc.  85-30546  Filed  12-27-85;  8:45  am) 

■NJJNQ  CODE  MtO-IS-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81  ' 

(A-4-FRL-2«1»-3I 
(GA-009] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
Ozone  Nonattainment  Areas  In 
Alabama  and  Georgia 

Correction 

In  FR  Doc.  85-26527  beginning  on  page 
46089  in  the  issue  of  Wednesday, 
November  6, 1985,  make  the  following 
corrections: 

1.  On  page  46093,  in  the  third  column, 
in  the  twentieth  line  of  the  first  complete 
paragrpah,  "38*"  should  read  "28*"; 

2.  On  page  46095,  in  the  second 
column: 

a.  In  the  fourth  line  of  the  first 
complete  paragraph,  'Tier  Tf"  should 
read  'Tier  I"; 

b.  In  the  fifth  line  of  the  third  complete 
paragraph,  "lowest"  was  misspelled; 
and 

c.  In  the  fifteenth  and  sixteenth  lines 
of  the  same  paragraph,  "|  797.1600"  and 
1  799.5O0(d)(3)(i)(B)"  should  read 

"5  799.1600"  and  "5  799.500(d)(3)(i)(B)", 
respectively. 

8ILUNG  CODE  150S-Q1-M 


40  CFR  Part  271 

ISW-4-FRL-2946-61 

North  Carolina;  Intent  To  Approve 
Revision  of  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  approve  a 

substantial  program  revision  to  the 

North  Carolina  Hazardous  Waste 

Program,  comment  period,  and 

opportunity  for  public  hearing. 

SUMMARY:  EPA  intends  to  approve  a 
substantial  program  revision  to  the 
North  Carolina  hazardous  waste 
program.  This  action  is  based  upon 
North  Carolina's  modification  of  its 
regulatory  authority  in  July  1985  by 
adopting  the  new  definition  of  solid 
waste  and  resource  recovery  provisions 


which  were  promulgated  by  EPA  on 
January  4, 1985.  Subsequent  technical 
corrections  were  promulgated  April  11, 

1985,  and  August  20. 1985.  In  accordance 
with  40  CFR  271.21(e),  modification  of 
approved  State  programs  is  required 
when  EPA  changes  Parts  124,  260-266, 
and  270.  States  must  adopt  these 
changes  if  the  changes  expand  the  scope 
of  the  Federal  program  or  make  the 
Federal  program  more  stringent.  EPA 
reviewed  North  Carolina's  adopted 
rules,  considers  them  to  be  substantial 
modification  in  accordance  with 

S  271.21(b)(2).  and  intends  to  approve 
North  Carolina's  revision. 

North  Carolina's  rules  and  the 
certification  by  the  Attorney  General 
are  available  for  public  review  and 
comment,  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the  program 
revision  if  significant  public  interest  is 
expressed. 

DATES:  If  significant  public  interest  is 
expressed  in  holding  a  hearing,  a  public 
hearing  if  scheduled  for  7:00  p.m.. 
Wednesday,  January  29, 1986,  in 
Raleigh,  NC.  EPA  reserves  the  right  to 
cancel  the  public  hearing  is  significant 
public  interest  in  holding  a  hearing  is 
not  communicated  to  EPA  either  by 
telephone  or  in  writing  by  January  27, 

1986.  EPA  will  determine  on  January  27. 
1986,  whether  there  is  significant 
interest  to  hold  the  public  hearing.  North 
Carolina  will  participate  in  the  public 
hearing  if  a  hearing  is  to  be  held.  All 
written  comments  on  the  North  Carolina 
program  revision  must  be  received  by 
the  close  of  business  January  27, 1986. 

ADDRESSES:  Copies  of  North  Carolina's 
solid  waste  rules  are  available  from  8.-00 
a.m.  to  4:30  p.m.  at  the  following 
addresses  for  inspection  and  copying. 

Solid  and  Hazardous  Waste 
Management  Branch,  Environmental 
Health  Section,  Department  of  Human 
Resources,  Division  of  Health 
Services,  306  N.  Wilmington,  Raleigh, 
North  Carolina  27602,  Contact: 
William  L  Myer,  (919)  733-2178 

Environmental  Protection  Agency, 
Residuals  Management  Branch,  Waste 
Management  Division,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 
Contact:  Tricia  Herbert,  (404)  347-3016 

Written  comments  on  the  application 
and  written  or  telephoned 
communication  of  interest  in  EPA's 
holding  a  public  hearing  on  North 
Carolina's  program  revision  must  be 
communicated  to:  Otis  Johnson,  Jr., 
Chief,  Waste  Planning  Section,  U.S. 
EPA,  345  Courtland  Street,  Atlanta, 
Georgia  30365,  (404)  347-3016. 

If  you  wish  to  find  out  whether  a 
public  hearing  will  be  held  on  the  North 
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Carolina  program  revision,  you  may 
either  write  or  telephone  the  EPA 
contact  person  listed  above,  after 
January  27. 1986.  Local  callers  may 
prefer  calling  Mr.  William  L  Meyer. 
Head.  Solid  and  Hazardous  Waste 
Management  Branch.  Environmental 
Health  Section.  Department  of  Human 
Resources.  Division  of  Health  Services. 
P.O.  Box  2091.  Raleigh.  North  Carolina 
27602.  (919)  733-2178. 

If  significant  public  interest  is 
expressed.  EPA  will  hold  a  public 
hearing  on  North  Carolina's  program 
revision  on  Wednesday,  January  29, 
1986  at  7:00  p.m..  at  the  Cooper  Building, 
J.W.  Norton  Boardroom.  215  McDowell 
St..  Room  614.  Raleigh.  North  Carolina. 

FOR  FURTHER  INFORSIATION  CONTACT: 

Susan  Absher,  (202)  382-2229. 
SUPPLEMENTARY  MFORIIATION: 

A.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  Under  EPA's 
current  regulations,  changes  to  the 
Federal  program  can  have  a  profound 
impact  on  States  that  either  are  applying 
for  or  have  received  Final  Authorization. 
Program  revision  may  be  necessary 
when  the  controlling  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  supplemented.  States  must 
adopt  these  changes  if  the  changes 
expand  the  scope  of  the  Federal 
pro-am  or  make  the  Federal  program 
more  stringent.  The  "moving  target" 
regulation  (40  CFR  271.21(e))  requires 
modification  of  approved  State 
programs  when  EPA  changes  Parts  124. 
260-266.  and  270.  Modification  must  be 
made  within  one  year  of  the  date  of 
promulgation  of  each  new  regulation. 

On  January  4. 1985,  EPA  promulgated 
the  new  definition  of  solid  waste  at  50 
FR  614.  This  rule  deals  with  the  question 
of  which  materials  being  recycled  (or 
held  for  recycling)  are  solid  and 
hazardous  wastes.  This  rule  also 
provides  general  and  specific  standards 
for  various  types  of  hazardous  waste 
recycling  activities,  explains  EPA's 
jurisdiction  over  hazardous  waste 
recycling  activities,  and  sets  forth  the 
regulator  regime  for  recycling  subject  to 
the  Agency's  jurisdiction.  Technical 
corrections  to  the  new  definition  were 
made  on  April  11. 1985,  at  50  FR  14216 
and  on  August  20, 1:985.  at  50  FR  33541. 

A  State  with  finaf  authorization  must 
either  adopt  regulatory  analogues 
equivalent  to  and  no  less  stringent  than 
this  new  rule  in  its  entirety  or  show 
through  a  revised  Attorney  General's 


Statement  that  its  current  regulations 
are  equivalent  to  and  no  less  stringent 
than  EPA's  new  regulations.   « 

B.  North  Carolina 

The  State  received  Final 
Authorization  for  RCRA  on  December 
31. 1984.  On  August  30. 1985,  the  North 
Carolina  Department  of  Human 
Resources,  notiHed  EPA  of  its  intent  to 
modify  its  program  to  include  the  new 
definition  of  solid  waste.  The  State 
adopted  the  redefinition  of  solid  waste 
on  May  3, 1985,  and  it  became  effective 
urtder  State  law  on  July  1. 1985.  North 
Carolina  submitted  a  copy  of  the  newly- 
adopted  rules  and  a  certification  from 
the  Attorney  General  that  the  State's 
new  regulations  were  equivalent  and  no 
less  stringent  than  the  Federal 
regulation. 

EPA  has  reviewed  North  Carolina's 
regulation  and  the  Attorney  General's 
certification  and  believes  that  it  is 
equivalent  to  EPA's  regulation. 
Consequently,  EPA  intends  to  approve 
this  modification  to  North  Carolina's 
program. 

EPA  will  consider  all  comments  on  its 
intent  to  approve  the  revision.  Issues 
raised  by  those  comments  may  be  the 
basis  for  a  decision  to  disapprove  North 
Carolina's  program  modification.  EPA 
expects  to  make  a  final  decision  on 
whether  or  not  to  approve  North 
Carolina's  program  modification  and 
will  give  notice  of  it  in  the  Federal  . 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
significant  comments. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certiflcation  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(B).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  entities.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  Relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water-  supply. 


Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  692d.  6974(b). 

Dated:  December  16. 198#. 
Jack  E.  Ravan, 
Regional  Administrator. 
(FR  Doc.  85-30804  Filed  12-27-«5:  &45  am) 
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40  CFR  Parts  79S  and  799 
[OPTS-<42046C;  FRL-2945-1) 

Hydroquinone;  Proposed  Testirm 
Standards  ^ 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
certain  Toxic  Substances  Control  Act 
(TSCA)  test  guidelines  and  industry- 
submitted  guidelines  be  utilized  as  the 
test  standards  for  the  required  studies 
for  hydroquinone  (CAS  No.  123-31-9) 
and  that  test  data  be  submitted  within 
specified  time  frames.  In  a  related 
document  appearing  elsewhere  in  this 
issue  of  the  Federal  Register,  EPA  is 
issuing  a  final  test  rule  establishing 
testing  requirements  under  section  4(a) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  for  manufacturers  and 
processors  of  hydroquinone. 

DATES:  Submit  written  comments  on  or 
before  February  13, 1986.  If  persons 
request  time  for  oral  comment  by 
January  29, 1986,  EPA  will  hold  a  public 
meeting  on  this  proposed  rule  in 
Washington.  DC.  For  further  information 
on  arranging  to  speak  at  the  meeting, 
see  Unit  VI  of  this  preamble. 
ADDRESS:  Submit  written  comments 
identified  by  the  document  control 
number  (OPTS-42048C),  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793).  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-108,  401  M  St..  SW..      , 
Washington.  DC.  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  (with  any 
confidential  business  information 
deleted)  is  available  for  inspection  at 
the  above  address  from  B  a.m.  to  4  p.m. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Rm.  E-543.  401  M  St., 
SW..  Washington,  DC,  20460.  Toll  Free: 
(800-424-9065).  In  Washington,  DC. 
(5545-1404).  Outside  the  USA: 
(Opera  lor-202-554-1404). 
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SUPPLEMENTARY  INFORMATION: 
L  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register.  EPA  is  promulgating  a  Phase  I 
final  rule  pursuant  to  TSCA  section  4 
that  establishes  testing  requirements  for 
manufacturers  and  processors  of 
hydroquinone.  That  Phase  I  rule 
speciries  the  following  testing 
requirements  for  hydroquinone:  (1) 
Metabolism  (Toxicokinetics),  (2) 
developmental  toxicity  studies  in  both  a 
rodent  and  a  non-rodent  species.  (3)  a  2- 
generation  reproductive  effects  test  in 
rodents,  and  (4)  nervous  system  effects 
testing  including  both  a  functional 
observational  battery  and 
neuropathology. 

Once  the  Phase  I  test  rule  becomes 
effective,  manufacturers  and  processors 
of  hydroquinone  would  normally  be 
required,  under  the  existing  two-phase 
process,  to  submit  proposed  study  plans 
and  schedules  for  both  the  initiation  of 
testing  and  the  submission  of  study  data 
in  accordance  with  40  CFR  790.30.  EPA 
would  review  the  submitted  study  plans 
and  schedules  and  would  thereafter 
issue  them  (with  any  necessary 
modifications)  in  a  Phase  II  test  rule 
proposal.  That  proposal  would  request 
comment  on  the  ability  of  the  proposed 
study  plans  to  ensure  that  the  resulting 
data  would  be  reliable  and  adequate. 
After  evaluating  and  responding  to 
public  comment  EPA  would  adopt,  with 
any  necessary  modifications,  the  study 
plans  and  reporting  schedules,  in  a 
Phase  II  final  rule  as  the  required  test 
standards  and  data  submission 
deadlines  in  40  CFR  790.32. 

However,  in  the  case  of  the 
hydroquinone  test  rule  which  was 
initiated  under  the  two-phase  process, 
EPA  has  now  decided  to  propose  the 
relevant  TSCA  test  guidelines  in  this 
document  as  the  test  standards.  Unit  III, 
and  at  the  same  time  issue  the 
hydroquinone  final  rule.  In  addition, 
EPA  is  proposing  that  the  data  from  the 
required  studies  be  submitted  within 
certain  time  periods.  These  time  periods 
will  serve  as  the  data  submission 
deadlines  required  by  TSCA  section 
4(b)(1),  Unit  IV.  The  reasons  for  this 
change  in  the  test  rule  process  for 
hydroquinone  are  discussed  below. 

II.  Change  in  the  Test  Rule  Development 
Process 

A.  Test  Standards  and  Data  Submission 
Deadlines 

TSCA  section  4(b)(1)  specifies  that 
test  rules  shall  include  standards  for  the 
development  of  test  data  ("test 
standards")  and  deadlines  for 
submission  of  test  data.  Under  a  two- 
phase  process  utilized  by  EPA  since 
1982  (March  26, 1982;  47  FR  13012)  and 


formally  adopted  in  the  Fall  of  1964 
(Oct.  10, 1984;  49  FR  39774),  test 
standards  and  data  submission 
deadlines  were  to  be  adopted  during  the 
second  phase  of  the  rulemaking  process. 
Upon  issuance  of  the  Phase  I  final  rule, 
which  established  the  effects  and 
characteristics  for  which  a  given 
chemical  substance  must  be  tested, 
persons  subject  to  the  rule  would  be 
required  by  a  specified  date  to  submit 
study  plans  detailing  the  methodologies 
and  protocols  they  intended  to  use  to 
perform  the  required  tests.  Such  study 
plans  were  to  include  proposed 
schedules  for  the  initiation  and 
completion  of  testing  and  submission  of 
test  data  in  accordance  with  40  CFR 
790.30  (a)  and  (c).  The  Agency  would 
then  publish  these  study  plans  and 
solicit  public  comment.  In  the  second 
phase,  after  consideration  of  public 
comment,  the  Agency  would  promulgate 
the  Phase  II  final  rule  adopting  the  study 
plans  (with  any  necessary 
modifications)  as  the  test  standards  for 
the  development  of  test  data  and 
deadlines  for  submission  of  test  data. 

In  December  1983,  the  Natural 
Resources  Defense  Council  (NRDC)  and 
the  Industrial  Union  Department  of  the 
American  Federation  of  Labor-Congress 
of  Industrial  Organizations  (AFL-CIO) 
filed  an  action  under  TSCA  section  20 
challenging,  among  other  things,  the  use 
of  the  two-phrase  process.  In  an  August 
23, 1984  Opinion  and  Order,  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  found  that  utilization  of  the 
two-phase  rulemaking  process  was 
permissible.  However,  the  Court  also 
held  that  the  Agency  was  subject  to  a 
standard  of  promulgation  test  rules 
within  a  reasonable  time  frame  [NRDC 
V.  EPA,  595  F  Supp.  1255  (S.D.N. Y. 
1984)). 

Subsequent  to  the  issuance  of  that 
Opinion,  the  Agency  decided  that  in 
order  to  expedite  the  development  of 
section  4  test  rules,  EPA  would  utilize  a 
single-phase  rulemaking  process  for 
most  test  rules.  In  the  Notice  announcing 
this  decision,  EPA  stated  that  the  single- 
phase  approach  offers  a  number  of 
advantages  over  the  two-phase  process 
published  in  the  Federal  Register  of  May 
17, 1985,  (50  FR  20652).  In  this  single- 
phase  approach,  the  Agency  proposes 
(in  one  notice)  not  only  the  effects  for 
which  testing  will  be  required  but  also 
proposes  pertinent  TSCA  or  other 
appropriate  guidelines  as  the  test 
standards  and  time  frames  for  the 
submission  of  test  data.  After  receiving 
and  evaluating  public  comment  on  the 
proposed  testing  requirements,  test 
guidelines,  and  data  submission 
deadlines,  EPA  promulgates  a  final  rule. 


This  single-phase  approach  shortens 
the  rulemaking  period  and  expedites  the 
initiation  of  required  testing  relative  to 
the  two-phase  rulemaking  process.  The 
single-phase  process  also  eliminates  the 
requirement  under  the  two-phase 
approach  for  industry  to  submit  test 
protocols  for  approval.  Moreover,  by 
allowing  comments  or  to  submit 
alternative  testing  methodologies  during 
the  comment  period,  the  single-phase 
appraoch  preserves  the  flexibility  of  the 
two-phase  process. 

These  same  advantages,  i.e., 
expedited  initiation  of  testing  and  the 
elimination  of  study  plan  submission 
requirements  for  persons  subject  to  a 
Phase  I  rule,  are  factors  EPA  considered 
in  deciding  to  modify  the  rulemaking 
process  for  hydroquinone.  By  proposing 
both  pertinent  TSCA  test  guidelines  as 
the  test  standards  and  data  submission 
deadlines  at  the  time  of  issuance  of  the 
Phrase  I  rule,  EPA  expects  that  the 
Phase  n  final  rule  vtiil  be  issued  6 
months  sooner  than  would  occur  if  the 
usual  two-phase  process  was  followed. 
Thus,  required  testing  will  be  initiated 
on  a  expedited  basis.  In  addition,  for 
each  of  the  required  tests  for 
hydroquinone,  appropriate  TSCA  test 
guidelines  or  Agency-reviewed  industry 
protocols  are  available.  Unit  IIL  Thus, 
EPA  believes  that  there  is  no  need  for 
manufacturers  and  processors  of 
hydroquinone  to  develop  proposed 
study  plans  for  EPA  and  public  review 
during  the  rulemaking  process. 

B.  Modifications  to  Requirements  Under 
a  Phase  I  Final  Rule  for  Hydroquinone 

As  indicated  above,  persons  subject 
to  the  hydroquinone  Phase  I  final  rule 
and  who  have  notified  EPA  of  their 
intent  to  test  would  normally  be 
required  to  submit  proposed  study  plans 
and  proposed  data  submission 
deadlines  within  a  specified  time  of  the 
final  rule's  effective  date  in  accordance 
with  40  CFR  790.30  (a)  and  (c).  However, 
because  EPA  is  proposing  certain  TSCA 
guideUnes  and  Agency-reviewed 
industry  protocols  as  the  test  standards, 
and  data  submission  deadlines,  persons 
subject  to  the  Phase  I  fmal  rule  are  not 
required  at  this  time  to  submit  study 
plans  for  the  required  testing  or  poposed 
dates  for  the  initiation  and  completion 
of  that  testing.  Manufacturers  and 
processors  of  hydroquinone  are  invited 
to  comment  on  both  the  proposed  test 
standards  and  the  data  submission 
deadlines.  The  Agency  will  consider 
these  comments  in  issuing  the  phase  U 
final  rule. 

However,  persons  subject  to  the 
Phase  I  final  rule  for  hydroquinone  are 
still  required  to  submit  notices  of  intent 
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lo  test  or  exemption  applications  in 
accordance  with  40  CFR  79a25. 
Moreover,  once  the  test  standards  and 
reporting  deadlines  are  promulgated  in 
the  Phase  II  final  rule,  those  persons 
who  have  notified  EPA  of  their  intent  to 
test  must  submit  specific  study  plans 
(which  adhere  to  the  promulgated  test 
standards)  no  later  than  30  days  before 
the  initiation  of  each  required  test,  40 
CFR  790J9(a)(1). 

IIL  Proposed  Test  Standards 

In  the  Hnal  test  rule  for  hydroquinone. 
the  required  testing  includes 
toxicokinetics,  developmental  toxicity, 
reproductive  effects  and  nervous  system 
effects. 

EPA  is  proposing  that  the  ' 

toxicokinetic  testing  be  conducted 
according  to  the  toxicokinetic  guideline 
under  40  CFR  798.7650,  which  is 
contained  in  this  proposed  test 
standard.  The  required  toxicokinetic 
studies,  via  dermal  and  oral  routes  of 
exposure,  will  allow  the  Agency  to 
reasonably  predict  the  toxicokinetic 
behavior  of  hydroquinone.  In  addition. 
the  National  Toxicology  Program  (NTP) 
is  currently  performing  a  two-year 
bioassay  on  hydroquinone  via  an  oral 
exposure  route.  Since  gavage  studies  are 
generally  not  designed  to  provide 
information  on  either  the  rate  or  extent 
of  absorption  of  a  test  material,  the 
toxicokinetic  studies  will  provide  data 
relevant  to  comparing  the  doses  of 
hydroquinone  received  by  workers  and 
hobbyists  through  dermal  contact  with 
those  administered  internally  in  the 
ongoing  NTP  bioassay. 

The  required  developmental  toxicity 
studies  that  were  in  two  species,  are 
designed  to  determine  the  potential  of 
hydroquinone  to  induce  structural  and/ 
or  other  abnormalities  in  the  fetus  which 
may  arise  from  exposure  of  the  mother 
during  pregnancy.  These  developmental 
effects  include  permanent  structural  or 
functional  abnormalities  that  occur 
during  the  period  of  embryonic 
development.  EPA  is  proposing  that  the 
two  developmental  toxicity  studies  be 
conducted  according  to  the  protocols 
that  were  submitted  by  Eastman  Kodak 
(Ref.  1)  and  reviewed  by  the  Agency. 

The  required  two-generation 
reproductive  effects  testing  is  designed 
to  provide  general  information 
concerning  the  effects  of  hydroquinone 
on  gonadal  function,  conception, 
parturition,  and  the  growth  and 
development  of  the  offspring.  The  study 
may  also  provide  information  about 
effects  of  hydroquinone  on  neonatal 
morbidity,  mortality,  and  preliminary 
data  on  teratogenesis.  EPA  is  proposing 
that  the  reproductive  effects  testing  be 
conducted  according  to  the  protocols 


that  were  submitted  by  Eastman  Kodak 
(Ref.  1)  and  reviewed  by  the  Agency. 

The  required  nervous  system  effects 
testing  falls  into  two  categories.  The 
functional  observational  battery  is  a 
non-invasive  procedure  designed  to 
detect  gross  functional  deficits  in  young 
adult  rodents  resulting  from  exposure  to 
chemicals  and  to  better  quantify 
neurotoxic  effects  detected  in  other 
studies.  While  this  battery  of  tests  is  not 
intended  to  provide  a  detailed 
evaluation  of  neurotoxicity,  it  is 
designed  to  be  used  in  conjunction  with 
neuropathologic  evaluation  and/or 
general  toxicity  testing. 

The  data  from  the  neuropathology 
testing  will  detect  and  characterize 
morphologic  changes  in  the  nervous 
system,  if  and  when  they  occur,  and 
determine  a  no-effect  level  for  such 
changes.  EPA  is  proposing  that  the 
functional  observational  battery  and  the 
neuropathology  testing  be  conducted 
according  to  40  CFR  798.6050  and 
798.6400,  respectively. 

IV.  Rep6rting  Requirements 

EPA  is  proposing  that  all  data 
developed  under  this  rule  be  reported  in 
accordance  with  its  final  TSCA  Good 
Laboratory  Practice  (GLP)  standards, 
which  appear  in  40  CFR  Part  792, 
published  in  the  Federal  Register  of 
November  29. 1983  {48  PR  53922). 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  Specific 
reporting  requirements  for  each  of  the 
proposed  test  standards  follow: 

1.  The  toxicokinetic  tests  shall  be 
completed  and  the  fmal  results 
submitted  to  the  Agency  within  1  year  of 
the  effective  date  of  the  Hnal  Phase  II 
test  rule.  Interim  progress  reports  shall 
be  provided  quarterly. 

2.  The  developmental  toxicity  tests 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  within  18 
months  of  the  effective  date  of  the  fmal 
Phase  II  test  rule.  Interim  progress 
reports  shall  be  provided  quarterly. 

3.  The  two-generation  reproductive 
effects  toxicity  test  shall  be  completed 
and  Hnal  results  submitted  to  the 
Agency  within  29  months  of  the  effective 
date  of  the  final  Phase  II  test  rule. 
Interim  progress  reports  shall  be 
provided  quarterly. 

4.  The  neurotoxicity  tests  shall  be 
completed  and  final  results  submitted  to 
the  Agency  within  1  year  of  the  effective 
date  of  the  final  Phase  11  test  rule. 
Interim  progress  reports  shall  be 
provided  quarterly. 

TSCA  section  14(b)  governs  Agency 
disclosure  ofjalhtest  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 


receipt  of  data  required  by  this  rule,  the 
Agency  will  announce  the  receipt  within 
15  days  in  the  Federal  Register  as 
required  by  section  4(d).  Test  data 
received  pursuant  to  this  rule  will  be 
made  available  for  public  inspection  by 
any  person  except  in  those  cases  where 
the  Agency  determines  that  confidential 
treatment  must  be  accorded  pursuant  to 
section  14(b)  of  TSCA. 

V.  Issues  for  Conunent 

EPA  invites  comment  on  the  use  of  the 
proposed  TSCA  test  guidelines  and 
Agency-reviewed  industry  protocols  as 
the  test  standards  for  the  required 
testing  of  hydroquinone.  EPA  also 
invites  comment  on  the  proposed 
schedule  for  the  required  testing. 

VI.  Public  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are   • 
directly  responsible  for  developing  the 
rule  and  supporting  analyses.  EPA  will 
hold  a  public  meeting  subsequent  to  the 
close  of  the  public;  comment  period  in 
Washington.  D.C.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  Toll  Free: 
(800-424-9065);  In  Washington,  D.C: 
(554-1404);  Outside  the  U.S.A. 
(Operator-202-554-1404),  by  January  29, 
1986.  A  meeting  will  not  be  held  if 
members  of  the  public  do  not  indicate 
that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public,  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  the  Agency 
would  transcribe  the  meeting  and 
include  the  written  transcript  in  the 
public  record.  Participants  are  invited, 
but  not  required,  to  submit  copies  of 
their  statements  prior  to  or  on  the  day  of 
the  meeting.  All  such  written  materials 
will  become  part  of  EPA's  record  for  this 
rulemaking.  •    ^ 

VII.  Public  Record      C 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  (OPTS- 
42048C)].  This  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposal,  and 
appropriate  Federal  Register  notices. 
The  Agency  will  supplement  the  record 
with  additional  information  as  it  is    . 
received. 

This  record  includes  the  following 
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A.  Supporting  Documentation 

The  supporting  document  for  this 
rulemaking  consist  of  proposal  and  final 
Phase  I  test  rules  on  hydroquinone. 

B.  References 

(1)  Eastman  Kodak  Company.  1983. 
Protocols  for  a  Voluntary  Test  Program  on 
Hydroquinone.  Submitted  to  Steven 
Newbarg-Rinn,  Chief,  Test  Rules 
Development  Branch.  June  15, 1983. 

(2)  USEPA.  1983.  Letter  to  C.J.  Terhaar, 
Eastman  Kodak.  Office  of  Toxic  Substance's 
review  of  Kodak  protocols  for  reproductive 
effects  and  teratology  testing.  September  14, 
1983. 

The  record  is  open  for  inspection  from 
8  a.m.  to  4  p.m.  Monday  through  Friday 
except  legal  holidays,  in  Rm.  E-107,  401 
M  Street,  SW,  Washington,  D.C.  20640. 

VIII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  test  rule  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order.  The  economic  analysis  of  the 
testing  of  hydroquinone  is  discussed  in 
the  Phase  I  test  rule  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
(15  U.S.C.  601  et  seq..  Pub.  L  96-354. 
September  19. 1980).  EPA  is  certifying 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
.  substantial  number  of  small  businesses 
for  the  following  reasons: 

(1)  There  are  not  a  significant  number 
of  small  businesses  manufacturing 
hydroquinone. 

(2)  Small  processors  are  not  expected 
to  perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  efforts. 

(3)  Small  processors  will  experience 
only  very  minor  costs  if  any  in  securing 
exemption  from  testing  requirements. 

(4)  Small  processors  are  unlikely  to  be 
affected  by  reimbursement 
requirements,  and  any  testing  costs 
passed  on  to  small  processors  through 
price  increases  will  be  small. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501  et  seq.,  and  has  assigned 
OMB  control  number  2070-0033. 
Comments  on  these  requirements  should 


be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  "Attention"  Desk  Officer 
of  EPA".  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Parts  798  and 
799 

Testing.  Environmental  protection. 
Hazardous  substances.  Chemicals, 
Record  Keeping  and  Reporting 
Requirements. 

Dated:  December  20. 1985. 
I.A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  798-~{AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 
1.  Part  798  is  amended  as-follows: 

a.  The  authority  citation  for  Part  798 
40  CFR  Chapter  I,  continues  to  read  as 
follows 

Authority:  15  U.S.C.  2603,  2611,  2625. 

b.  Section  798.7650  is  added,  to  read 
as  follows: 

§798.7650    Toxicokinetic  test 

(a)  Purpose.  These  studies  are 
designed  to: 

(1)  Determine  the  bioavailability  after 
dermal  or  oral  treatment. 

(2)  Ascertain  whether  the  metabolites 
of  hydroquinone  are  similar  after  dermal 
(assuming  significant  penetration)  and 
oral  administration,  and 

(3)  Examine  the  effects  of  a  multiple 
dosing  regimen  on  the  metabolism  of 
hydroquinone  after  per  os 
administration. 

(b)  Definition  of  Scope  of  Study. 
Absorption  toxicokinetics  refers  to  the 
bioavailability,  i.e.  the  rate  and  extent  of 
absorption  of  the  test  chemical,  and 
metabolism  and  excretion  rates  of  the 
test  chemical  after  absorption. 

(c)  Test  Procedures — (1)  Animal 
Selection — (i)  Species.  The  rat  is  the 
animal  species  of  choice  since  it  has 
been  used  extensively  for  absorption, 
metabolism,  and  toxicological  studies. 

(ii)  Rat  strain.  Adult  male  and  female 
Fischer-344  rats  shall  be  used.  At  seven 
to  nine  weeks  of  age,  the  males  should 
weigh  125  to  175  g  and  the  females  110 
to  150  g.  The  rats  should  be  purchased 
from  a  reputable  dealer  and  identified 
with  ear  tags  upon  arrival  The  animals 
shall  be  raiuiomly  selected  for  the 
testing  groups  and  no  sick  animal  is  to 
be  used  for  experimentation. 

(iii)  Animal  care.  (A)  Animal  care  and 
housing  shall  be  in  accordance  with 
DHEW  Publication  No.  (NIH)-7&-23, 


1978.  "Guidelines  for  the  Care  and  Use 
of  Laboratory  Animals." 

(B)  The  animals  shall  be  housed  in 
environmentally  controlled  rooms  with 
10  to  15  air  changes  per  hour.  The  rooms 
shall  be  maintained  at  temperature  of 
25±2  'C  and  humidity  of  50±10  percent 
with  a  12  hour  light/daric  cycle  per  day. 
The  rats  shall  be  kept  in  a  quarantine 
facility  for  at  least  7  days  prior  to  use. 

(C)  During  the  acclimatization  period, 
the  rats  shall  be  housed  in 
polycarbonate  cages  on  hardwood  chip 
bedding.  All  animals  shall  be  provided 
with  certified  feed  and  tap  water  ad 
libitum. 

(iv)  Number  of  animals.  There  shall  be 
at  least  four  animals  of  each  sex  in  each 
experimental  group. 

(2)  Administration  of  Hydroquinone — 
(i)  Test  Compound.  Hydroquinone  of  at 
least  99  percent  purity,  commercially 
available,  should  be  used  as  the  test 
substance.  Since  both  nonradioactive 
and  radioactive  ('^-uniformly-labelled) 
hydroquinone  are  to  be  used,  they 
should  be  chromatographed.  separately 
and  together,  to  ascertain  purity  and 
identity.  The  use  of  '*C-labelled 
hydroquinone.  diluted  with  unlabelled 
hydroquinone.  is  recommended  for  all  of 
the  studies  outlined  in  paragraph  (a)  as 
it  would  greatly  increase  the  reliability 
and  sensitivity  of  the  quantitative 
assays  and  facilitate  the  identification 
of  metabolites. 

(ii)  Dosage  and  treatment  [A]  Two 
doses  shall  be  used  in  the  stiuiy.  a  "low" 
dose  and  a  "high"  dose.  When 
administered  orally,  the  "high"  dose 
level  should  ideally  induce  some  overt 
toxicity,  such  as  weight  loss.  The  "low" 
dose  level  should  not  induce  observable 
effects  attributable  to  the  test  substance. 
If  feasible,  the  same  "high"  and  "low" 
doses  should  be  administered  orally  and 
dermally. 

(B)  Oral  dosing  shall  be  accomplished 
by  gavage  after  dissolving  the 
hydroquinone  in  a  suitable  vehicle.  For 
dermal  treatment,  the  doses  shaU  be 
administered  in  a  suitable  solvent  and 
applied  at  a  volume  adequate  to  deliver 
the  prescribed  doses.  The  backs  of  the 
rats  should  be  shaved  with  an  electric 
clipper  one  day  before  treatment  The 
dose  should  be  applied  with  a 
disposable  micropipette  on  a  specific 
area  (2  cm*  for  rats)  on  the  shaven  skin. 
The  dosed  areas  shall  be  occluded  with 
an  aluminum  foil  patch  which  is  secured 
in  place  with  adhesive  tape. 

(iii)  Determination  af  hydroquinone 
kinetics.  Each  experimental  group  shall 
contain  at  least  four  (4)  rats  of  each  sex 
for  a  total  of  eight  [8]  rats. 

(A)  Oral  Studies.  (1)  Group  A  shall  be 
dosed  onoe  per  o$  yiuh  the  low  dose  of 
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Hydroquinone.  [2]  Group  B  shall  be 
dosed  one  per  os  with  the  high  dose  of 
hydroquinone.  For  the  oral  studies,  the 
rats  shall  be  placed  in  individual 
metabolic  cages  to  facilitate  collection 
of  urine  and  feces  at  a  24.  48,  72. 96 
hours  following  administration.  The 
cages  shall  be  cleaned  at  each  time 
period  to  collect  any  metabolites  that 
might  adhere  to  the  metabolic  cages. 

^)  Dermal  Studies.  {1]  Group  C  shall 
be  dosed  once  dermally  with  the  low 
dose  of  hydroquinone. 

(2)  Group  D  shall  be  dosed  once 
dermally  with  the  high  dose  of 
hydroquinone.  [i]  for  the  dermal  studies, 
the  hydroquinone  is  to  be  applied  for  24 
hours.  Immediately  after  application, 
each  animal  shall  be  placed  in  a 
separate  metabolic  cage  for  excreta 
collection.  At  the  time  of  removal  of  the 
aluminum  foil,  the  occluded  area  is  to  be 
washed,  with  an  appropriate  solvent 
(see  below),  to  remove  any 
hydroquinone  that  may  be  on  the  skin 
surface.  At  the  termination  of  the 
experiments,  each  animal  is  to  be 
sacriHced  and  the  exposed  skin  area 
removed.  The  skin  (or  an  appropriate 
section)  will  be  solubilized  and  assayed 
for  radioactivity  to  ascertain  if  the  skin 
acts  as  a  reservoir  for  hydroquinone  or 
its  metabolites. 

(//)  Before  initiation  of  the  dermal 
studies,  an  initial  washing  efficiency 
experiment  shall  be  conducted  to  assess 
the  removal  of  the  applied  hydroquinone 
by  washing  the  exposed  skin  area  with 
soap  and -water  or  organic  solvents.  Four 
rates,  two  of  each  sex,  shall  be  lightly 
anesthesized  and  then  hydroquinone 
applied  to  a  speciRc  area.  After 
application  (Five  to  ten  minutes),  the 
areas  shall  be  washed  with  soap  and 
water  (two  rats)  or  ethanol  and  water 
(two  rats).  The  amount  recovered  shall 
be  determined  to  assess  efficacy  of 
hydroquinone  removal  by  washing  of 
the  skin. 

(C)  Repeated  Dosing  Study  Group  E. 
Four  rats  (two  of  each  sex)  shall  receive 
a  series  of  single  daily  oral  doses  of 
nonradioactive  hydroquinone  over  a 
period  of  at  least  14  days,  followed  at  24 
hours  after  the  last  dose  by  a  single  oral 
dose  of  '*C-hydroquinone.  Each  dose 
shall  be  at  the  low  dose  level. 

(3)  Observation  of  Aniwals.^i) 
Bioavailability.  (A)  Blood  Levels.  The 
levels  of  **C  shall  be  determined  in 
whole  blood,  blood  plasma  or  blood 
senmi  at  appropriate  intervals  from  1  to 
96  hours  after  dosing  rats  in  Groups  A 
through  E.  Four  rats  (two  of  each  sex)  of 
each  group  shall  to  be  used  for  this 
purpose. 

(B)  Urinary  and  Fecal  Excretion.  The 
quantities  of  '*C-excreted  in  the  urine 
and  feces  by  rats  in  groups  A  through  E 


shall  be  determined  at  eight  hours,  24 
hours,  48  hours,  72  hours  and  96  hours 
after  dosing,  and  if  necessary,  daily 
thereafter  until  at  least  90  percent  of  the 
apphed  dose  has  been  excreted  or  until 
seven  days  after  dosing  (whichever 
occurs  first).  Four  animals  (two  of  each 
sex)  shall  be  used  for  these  analyses. 

(ii)  Biotransformation  after  Oral  and 
Dermal  Dosing.  Appropriate  qualitative 
and  quantitative  methods  shall  be  used 
to  assay  hydroquinone  and  metabolites 
in  the  urine  and  fecal  specimens 
collected  from  rat  Groups  A  through  D. 

(iii)  Changes  in  Biotransformation. 
Appropriate  qualitative  and  quantitative 
assay  methodology  shall  be  used  to 
compare  the  composition  of  **C-labelled 
compounds  In  excreta  collected  at  24 
and  48  hours  after  dosing  rate  Group  A 
with  those  in  the  excreta  collected  at  24 
and  48  hour  after  the  **C-hydroquinone 
dose  in  the  repeated  dose  study  (Group 
E). 

|d)  Data  and  Reporting — (1) 
Treatment  of  Results.  Data  should  be 
summarized  in  tabular  form. 

(2)  Evaluation  of  Results.  All 
observed  results,  quantative  or 
incidential.  should  be  evaluated  by  an 
appropriate  statistical  method. 

(3)  Test  Report.  In  addition  to  the 
reporting  requirements  specified  in  the 
EPA  Good  Laboratory  Practice 
Standards  under  40  CFR  Part  792, 
Subpart  ]  the  following  specific 
information  shall  be  reported: 

(i)  Specie(s)  and  strain(s)  of 
laboratory  animals. 

(ii)  Information  on  the  degree  (i.e., 
specific  activity  for  a  radiolabel)  arid 
site(s)  of  labeling  of  the  test  substance; 

(iii)  A  full  description  of  the 
sensitivity  and  precision  of  all 
procedures  used  to  produce  the  data. 

(iv)  Percentage  absorption  by  oral  and 
dermal  routes  of  rats  administered  '^C- 
hydroquinone. 

(v)  Quantity  of  isotope,  together  with 
percent  recovery  of  administered  dose 
in  feces,  urine,  blood  and  skin  and  skin 
washings  (dermal  study  only  for  last 
portions). 

(vi)  Quantity  and  distribution  of  **C- 
hydroquinone  in  various  tissues, 
including  bone,  brain,  fat,  gonads,  heart, 
kidney,  liver,  lung,  muscle,  spleen,  and 
in  residual  carcass. 

(vii)  Counting  efficacy  data  shall  be 
made  available  to  the  Agency  upon 
request. 

(4)  Reporting  requirements.  The 
toxicokinetic  tests  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  Hnal  test  rule.  Interim 
progress  reports  shall  be  provided 
quarterly.      -        |      ' 


PART  79d-(AMENDED] 

2.  Part  799  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows:  f 

Authority:  15  U.S.C.  2603.  2611.  2625. 

b.  By  amending  S  799.2200  by  adding 
paragraphs  (cMl)(ii).  (iii).  (2)(ii).  (iii). 
(3)(ii),  (iii),  (4)(ii),  and  (iii)  to  read  as 
follows: 

S7t»9.2200    Hydroquinoni|^ 

(c)  *  •  *  {^ 

(1)  •  *  *  '  I 

(ii)  Test  standards.  The  toxicokinetic 
testing  shall  be  conducted  in  accordance 
with  S  798.7650. 

(iii)  Reporting  requirements.  (A)  The 
toxicokinetic  tests  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  1  year  of  the  effective 
date  of  the  Phase  II  final  test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly,  beginning  with  the     ' 
start  of  the  toxicokinetic  testing  and  ' 
ending  with  the  submission  of  the  Final 
Test  Report 

(2)  *  *  • 

(ii)  Testing  standards.  The 
development  toxicity  testing  shall  be 
conducted  according  to  the  protocols 
entitled  "Protocol  for  a  Teratology  Study 
of  Hydroquinone  in  Rats"  and  "Protocol 
for  a  Teratology  Study  of  Hydroquinone  ^ 
in  Rabbits",  submitted  for  the  EPA  on 
June  15. 1983  (Eastman  Kodak  Company, 
1983)  and  reviewed  by  the  Agency. 
Copies  of  these  study  plans  are  located 
in  the  public  record  for  this  rule  (Docket 
No.  OPTS-42048C)  and  are  available  for 
inspection  in  the  OPTS  Reading  Rm.,  E- 
107,  401  M  St.,  SW..  Washington,  D.C. 
20460,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
These  study  plans  are  hereby 
incorporated  by  reference.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  on  [date].  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
the  approval  and  a  notice  of  any  change 
in  these  materials  will  be  published  in 
the  Federal  Register. 

(iii)  Reporting  requirements.  (A)  The 
developmental  toxicity  tests  shall  be 
completed  and  the  final  results 
submitted  to  the  Agency  within  18 
months  of  the  effective  date  of  the  fmal 
Phase  II  test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  beginning  with  the 
start  of  the  development  toxicity  testing 
and  ending  with  submission  of  the  Final . 
Test  Reports.  \| 

(3)*  *  *  '     •      ■ 

(ii)  Test  standard.  The  reproductive 
effects  testing  shall  be  conducted 


I 


according  to  the  protocol  entitled 
"Protocol  for  a  Two-Generation 
Reproduction  Study  in  the  Rat" 
submitted  to  the  EPA  on  June  15. 1983.  A 
copy  of  this  study  plan  is  located  in  the 
public  record  for  this  rule  (docket  no. 
OPTS-42048C]  and  is  available  for 
inspection  in  the  OPTS  Reading  Rm.,  E- 
107. 401  M  St.  SW..  Washington.  D.C. 
20460,  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
This  study  plan  is  hereby  incorporated 
by  reference.  This  ii;icorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  [date].  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval  And  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register. 

(iii)  Reporting  requirements.  (A)  The 
two-generation  reproductive  effects 
toxicity  test  shall  be  completed  and  final 
results  submitted  to  the  Agency  within 
29  months  of  the  effective  date  of  the 
Hnal  test  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  beginning  with  the 
start  of  the  reproductive  effects  testing 
and  ending  with  the  submission  of  the 
Final  Test  Report. 

(4)  *  *  * 

(ii)  Test  standard.  The  neurotoxicity 
testing  of  hydroquinone.  consisting  of  a 
functional  observational  battery  and 
neuropathology  shall  be  conducted  in 
accordance  with  §  798.6050  and 
798.6400,  respectively. 

(iii)  Reporting  requirements.  (A)  The 
neurotoxicity  tests  shall  be  completed 
and  final  results  submitted  to  the 
Agency  within  one  year  of  the  effective 
date  of  the  final  rule. 

(B)  Interim  progress  reports  shall  be 
provided  quarterly  beginning  with  the 
start  of  the  neurotoxicity  testing  and 
ending  with  the  submissions  of  the  Final 
Test  Reports. 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033). 
|FR  Doc.  85-30721  Filed  t2-27-85:  8:45  am] 
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40  CFR  Part  799 
IOPTS-42047B;  FRL-2945-2I 

Quinone;  Withdrawal  of  Proposed  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  document  withdraws  a 
proposed  rulemaking  to  test  quinone  {p- 
Benzoquinone,  CAS  No.  106-51-4)  for 
certain  health  and  environmental  effects 
under  the  Toxic  Substances  Control  Act. 
Comments  and  data  received  in 


response  to  the  proposal  indicate  that 
human  and  environmental  exposure  to 
quinone  are  so  small  as  to  be  unlikely  to 
present  an  unreasonable  risk  to  humans 
or  to  the  environment. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances  Environmental 
Protection  Agency.  Rm.  E-543,  401  M  St.. 
SW..  Washington,  DC  20460.  Toll  free: 
(800-424-9065).  In  Washington.  DC- 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 
SUPPLEMENTARY  INFORMATION:  EPA  has 

decided  to  withdraw  the  proposed 
rulemaking  for  health  and 
environmental  effects  testing  of  quinone. 

I.  Background 

Section  4(a)  of  the  Toxic  Substances 
Control  Act  (TSCA)  (Pub.  L  94-469,  90 
Stat.  2006  et  seq.;  15  U.S.C.  26G3  et  seq.) 
authorizes  the  Administrator  of  EPA  to 
promulgate  rules  which  require 
manufacturers  and  processors  to  test 
chemical  substances  and  mixtures.  Data 
developed  through  these  test  programs 
are  used  by  EPA  in  assessing  the  risks 
that  the  chemicals  may  present  to  health 
and  the  ei]vironment. 

Section  4(e)  of  TSCA  established  the 
Interagency  Testing  Committee  (ITC)  to 
recommend  chemical  substances  or 
mixtures  for  priority  testing 
consideration  by  EPA  under  section  4(a) 
of  the  Act.  The  ITC  designated  quinone 
(CAS  No.  106-51-4)  for  priority 
consideration  in  its  fifth  Report, 
published  in  the  Federal  Register  on 
December  7. 1979  (44  FR  70664).  The  ITC 
based  its  recommendation  for 
carcinogenicity  and  teratogenicity 
jtesting  on  its  belief  that  there  was 
potentially  high  exposure  of  humans  to 
quinone  in  manufacturing  and 
processing  operations. 

The  ITC  also  recommended 
environmental  fate  testing  for  quinone 
because,  if  released  to  the  environment, 
it  would  possibly  form  a  potentially 
stable  oxidation/reduction  system 
involving  hydroquinone  and  a 
theoretical  intermediate,  semiquinone. 

EPAs  response  to  this  designation  was 
published  in  the  Federal  Re^ster  on 
January  4. 1984  (49  FR  456)  as  a 
proposed  rule  on  quinone.  EPA  proposed 
that  the  following  tests  be  performed  on 
quinone  by  industry. 

PnoposED  Testing 
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EPA  did  not  propose  teratogenicity 
testing  of  quinone;  there  were  no  data 
providing  evidence  under  TSCA  section 
4(a)(1)(A)  for  the  potential  unreasonable 
risk  of  teratogenic  effects. 

II.  EPA's  Response  to  Public  Comments 

The  Agency  received  comments  from 
the  Eastman  Kodak  Company,  tfie 
National  Association  of  Photographic 
Manufacturers,  and  from  the  Chemical 
Manufacturer's  Association  (CMA).  The 
Tennessee  Eastman  Company,  a 
subsidiary  of  Eastman  Kodak,  is  the  sole 
producer  of  quinone  in  the  U.S. 

EPA  reported  in  the  proposed  rule. 
based  on  the  EPA  Toxic  Substances 
Inventory,  that  from  100.000  to  1.000000 
pounds  of  quinone  were  produced  in  the 
United  States  in  1977.  Kodak  has 
reported  that  in  1983  they  produced 
170.000  pounds  of  isolated  quinone  as  a 
water-wet,  crystalline  solid  product 
(Refs.  1  and  3).  The  bulk  of  the  quinone 
produced,  greater  than  98  percent  is  not 
part  of  this  portion  that  is  isolated.  It 
remains  nonisolated  in  the  process 
equipment  for  quinone's  primary  use. 
which  is  as  an  intermediate  in  the 
production  of  hydroquinone. 

The  major  comments  from  the 
industry  focused  on  the  small  number  of 
people  (less  than  50)  involved  in  the 
production  of  quinone  and  the  low 
exposure  levels.  Kodak  reports  that  **in 
the  last  15  years,  the  highest  average 
airborne  concentration  of  hydroquinone 
and  quinone  ever  monitored  in  the 
manufacturing  workplace  was  0.2 
mg/m  **'.  They  added  that,  because  the 
method  measures  total  hydroquinone 
and  quinone,  the  average  concentration 
of  quinone  is  actually  lower  (Ref.  1). 
These  are  summary  data  provided  by 
industry:  EPA  is  unable  to  interpret 
these  further  since  frequency,  averaging 
time  and  other  supporting 
documentation  were  not  provided. 

Eastman  Kodak  also  commented  that 
they  have  developed  a  new 
manufacturing  process  for  hydroquinone 
which  does  not  involve  the  production 
of  quinone  as  an  intermediate  (Ref.  4). 
Because  the  production  of  hydroquinone 
will  no  longer  involve  quinone  in  an 
intennediate  step,  the  overall  production 
of  quinone  is  expected  to  decline. 

Exposure  to  quinone  through  its  minor 
uses  is  expected  to  be  negligible.  As  an 
in-process  polymerization  inhibitor,  it  is 
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added  during  vinyl  monomer 
manufacture  at  levels  of  500  to  2,000 
ppm:  after  distillations  to  produce  the 
purified  vinyl  monomer,  quinone  and  its 
decomposition  products  remain  in  the 
still  bottoms  (Ref.  1).  Quinone  is  also 
used  to  stabilize  unsaturated  polyester 
resins  against  undesired  crosslinkirig 
during  manufacture,  shipment  and 
storage.  Formulations,  typically 
containing  about  500  ppm  quinone,  are 
sold  to  fabricators  who  add  other 
chemicals  to  form  plastic  products. 
Although  low  levels  of  quinone  are 
incorporated  into  the  fabricated  articles 
(Ref.  1).  EPA  does  not  expect  migration 
and  release  of  quinone.  Kodak's  1983 
isolated  quinone  production  volume  was 
170.000  pounds,  of  which  approximately 
one-third  was  for  a  company-limited  use 
(Ref.  1). 

Quinone  is  not  currently  used  in  the 
photographic  developing  trade  (Refs.  1 
and  2). 

III.  Decision  Not  To  Require  Testing 

EPA  has  decided  not  to  promulgate  a 
rule  to  require  the  testing  proposed  for 
this  substance,  foi  the  reasons  stated 
below. 

A.  Health  Effects 

Oncogenicity  was  the  only  health 
effect  far  which  testing  was  proposed  in 
the  January  4, 1984  notice.  Kodak 
commented  that  their  scientific  analysis, 
provided  by  Dr.  Robert  Squire,  indicates 
that  EPA  based  its  proposed  testing  on 
two  flawed  studies.  Dr.  Squire 
commented  that  the  papers  by  Takizawa 
and  Kanizawa  (Ref.  5)  and  Otsu  (Ref.  6] 
were  flawed  by  improper 
methodologies;  they  do  not  provide  for 
aii  accurate  assessment  of  the  effects, 
by  current  standards,  or  even  when 
applying  standards  typical  when  the 
papers  were  published  (Ref.  7].  While 
EPA  does  believe  the  two  studies  in 
question  provide  some  suggestive 
evidence,  the  Agency  agrees  with  the 
commenters  thai  the  flawed  nature  of 
the  studies  detracts  from  their 
credibility. 

Kodak  also  points  out  that  there  is 
little  potential  for  human  exposure,  with 
the  highest  air  sample  recorded  as  0.2 
mg/m'  and  the  fact  that  there  are  less 
than  50  workers  employed  by  Kodak 
who  manufacture  of  process  quinone. 

Given  the  small  number  of  people 
exposed,  the  low  levels  of  exposure  and 
the  lack  of  credible  data,  EPA  has 
determined  that  a  section  4(a)(1)(A) 
finding  cannot  be  supported. 


Therefore,  EPA  is  withdrawing  the 
rule  for  carcinogenicity  testing  of 
quinone. 

B.  Chemical  Fate  and  Environmentai 
Effects 

EPA  is  withdrawing  the  proposal  to 
require  chemical  fate  and  environmental 
effects  studies  for  quinone.  After 
considering  the  comments  and  new 
data,  the  Agency  has  decided  that  a 
section  4(a)(1)(A)  fmding  for  this 
substance  cannot  be  supported. 

In  the  proposed  rule  the  Agency 
stated  that  it  believed  that 
hydroquinone  is  released  to  surface 
waters  from  photoprocessing  operations 
and  that  a  substantial  portion  of  this 
material  is  converted  to  quinone.  These 
levels  were  believed  to  possibly  pose  an 
unreasonable  risk  to  freshwater  and 
saltwater  aquatic  species. 

After  review  of  the  comments 
provided  by  CMA,  Kodak,  and 
Goodyear  and  examination  of  additional 
monitoring  data,  EPA  now  believes  that 
any  releases  of  hydroquinone  are  very 
limited  (<5/;ig/L)  and,  accordingly,  any 
quinone  formed  from  the  oxidation  of 
hydroquinone  would  also  be  extremely 
low  levels.  A  more  complete  discussion 
of  this  issue  appears  elsewhere  in  this 
issue  of  the  Federal  Register  in  the  fmal 
test  rule  for  hydroquinone  (OPTS- 
42048B]. 
IV.  Public  Record 

EPA  has  established  a  public  record 
for  this  decision  not  to  pursue  section  4 
testing  (docket  number  OPTS-42047J. 
This  record  includes: 

A.  Supporting  Documentation 

(1)  Federal  Register  notice  of  the  ITC 
designation  of  quinone  to  the  priority  list 
(44  FR  70684). 

(2)  Comunications  consisting  oh 

(a)  Written  public  comments. 

(b)  Summaries  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(d)  Reports — published  and 
unpublished  factual  materials,  including 
contractors  reports. 

(3)  Federal  Register  notice  of  the 
proposed  test  rule  on  quinone,  (49  FR 
456.  January  4, 1984). 

(4)  Federal  Register  notice  on  quinone 
announcing  the  fmal  decision  not  to 
require  testing. 

B.  References 

(1)  Chemical  Manufacturer's  Association. 
Comments  on  EPA's  proposed  rule  for 
quinone.  April  10. 1984. 

(2)  National  Association  of  Photographic 
Manufacturer's,  Ina  Comments  of  NAPM  on 
Hydroquinone/Quinone  Proposed  Test  Rules. 
April  6. 1984. 


(3)  Eastman  Kodak  Company.  "Coniments 
by  Eastman  Kodak  Company  on  EPA's 
Proposed  Test  Rules;  Hydroquinone,  49  FR 
438  and  Quinone.  49  FR  456."  April  la  1984. 

(4)  Eastman  Kodak.  Letter  to  Gary  Timm. 
Test  Rules  Development  Branch.  August  21, 
1984. 

(5)  Takizawa,  E.,  Kanizawa  S. 
"Experimental  induction  of  pulmonary 
carcinoma." /pn./.  Cancer  Clin.  9:172-173. 
1963. 

(6)  Otsu  H.  "The  study  of  the  malignant 
changes  of  bronchial  epithelial  cells  in  mice 
induced  by  the  innalalion  of 
parabenzoquinone." /.  Chi  bo  Med.  Soc. 
46:461-472.  1970. 

(7)  Chemical  Manufacturer's  Association.     ■ 
Testimony  of  the  Program  I^nel  on 
Hydroquinone/Quinone  before  the 
Environmental  Protection  Agency, 
Washington.  IX:.  April  18  1984. 

This  record,  which  includes  the  basic 
information  considered  by  the  Agency  in 
developing  this  decision,  is  available  for 
inspection  from  8  a.m.  to  4  p.m.  Monday 
through  Friday  except  legal  holidays  in 
Rm.  E-107.  401  M  St.,  SW.,  Washington, 
DC  20460.  The  Agency  will  supplement 
the  record  with  additional  relevant 
information  as  it  is  received.  ■ 

PART  779— (AMENDED] 

Therefore,  the  proposal  to  add 
§779.3600  to  40  CFR  Part  799  is  hereby 
withdrawn. 

Authority:  15  U.S.C.  2603. 

Dated:  December  20. 1985. 
).A.  Moore, 

Ass  is  Ian  t  A  dministrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  85-30720  Filed  12-27-85;  8:45  am) 
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40  CFR  Part  799 
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[OPTS-42028C;  FRL  2931-3] 

Propylene  Oxide;  Proposed  Testing 
Standard 

Correction 

In  FR  Doc.  85-28299  beginning  on  page 
48803  in  this  issue  of  Wednesday, 
November  27, 1985,  make  the  following 
corrections: 

1.  On  page  48804,  in  the  second 
column,  in  the  twelfth  line  from  the 
bottom  of  the  page,  "could"  should  read 
"would". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  line  of  the  third 
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paragraph  under  the  heading  "7V. 
Reporting  Requirements", 
"development"  should  read 
"developmental".  .  . 

BlUJNa  COM  ttot-«i-« 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  1600 

Planning,  Programming,  Budgeting: 
Planning  Guidance;  AvailabiUty  of  Draft 
Supplemental  Program  Guidanc*  < 

agency:  Bureau  of  I^nd  Management, 
Interior. 

action:  Notice  of  Availability  for  Public 
Review  and  Comment  on  Draft 
Supplemental  Program  Guidance. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  availability  of  planning 
guidance  setting  forth  proposed  program 
specific  requirements  and  standards  for 
use  in  resource  management  planning. 
This  guidance,  when  adopted,  will 
supplement  procedural  and  plan  content 
requirements  established  in  the  Bureau 
of  Land  Management's  planning 
regulations  (43  CFR  Part  1600)  and 
related  Manual  Sections.  The  draft 
guidance  now  available  for  review 
includes  the  following  program 
activities:  air  resources,  coal  resources, 
cultural  resources,  engineering,  fluid 
minerals,  locatable  minerals,  mineral 
materials,  natural  history,  recreation, 
social  and  economic,  soil  and  water 
resources,  visual  resources,  and 
wilderness.  The  suplemental  program 
guidance  for  resource  management 
planning  is  being  developed  in  two 
phases.  The  first  phase  guidance  was 
available  for  a  45-day  public  review 
period  beginning  on  March  13, 1985.  It 
has  been  revised  considering  comments 
and  adopted  into  the  Bureau  of  Land 
Management  directives  for  planning. 

DATES:  Comments  are  due  by  February 
14,1986.  ^ 

ADDRESS:  Copies  of  the  draft 
supplemental  program  guidance  may  be 
obtained  by  writing:  Director  (202), 
Bureau  of  Land  Management.  1800  C 
Street,  NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Knight  202-653-«824, 

Christopher  Muller  202-653-8830. 

Robert  F.  Burford. 

Director. 

December  la  1985.     '     , 

|FR  Doc.  85-30575  Filed  12-27-85;  8:45  am) 

BtLUNO  CODE  43tO-M-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

(Docket  No.  FEMA  6665) 

Proposed  Flood  Elevation 
Determinations;  Maine 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  rule;  correction. 

summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  50  FR  27324  on 
July  2, 1985.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Town  of 
Phippsburg,  Sagadahoc  County,  Maine. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Matticks,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2767. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Town  of 
Phippsburg.  previously  published  at  50 
FR  27324  on  July  2, 1985.  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  U.S.C.  4001-4128.  and  44 
CFR  67.4(a). 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 

,  Proposed  Base  (ioo-yeab)  Flood 
Elevations 
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Issued:  Decemtier  17. 1985. 
lefbey  S.  Bragg. 

Administrotor.  Federal  Insurance 
Administration. 

|FR  Doc.  85-30750  Filed  12-27-85:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  550  and  580 

(Docket  No.  S5-19] 

Tariff  Put>lication  of  Free  Time  and 
Detention  Charges  Applicable  to 
Carrier  Equipment  Interctianged  With 
Shippers  and  Their  Agents 

AOENCY:  Federal  Maritime  Commission. 
ACTKM:  Amended  Notice  of  Proposed 
Rulemaking;  Referral  to  Administrative 
Law  Judge  for  Hearing. 

summary:  The  Federal  Maritime 
Commission  has  determined  that 
significant  issues  of  law  and  fact  remain 
unresolved  in  the  subject  rulemaking 
after  notice  and  comment  procedures 
have  been  utilized.  The  proposed  rule  is 
amended  to  include  an  alternative 
exemption  from  tariff  filing 
requirements.  This  matter  is  referred  to 
an  Administrative  Law  Judge  for  legal 
briefing  and  evidentiary  hearing. 
address:  Office  of  Administrative  Law 
Judges,  Federal  Maritime  Commission. 
1100  L  Street.  NW..  Washington.  DC 
20573  (202)  523-5750. 
FOR  FURTHER  INFORMATNM  CONTACT: 
Bruce  A.  Dombrowski,  Acting  Secretary. 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  DC  20573. 
(202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  This 
proceeding  was  instituted  by  a  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  August  8, 1985  (50 
FR  32097).  in  that  Notice  the 
Commission  proposed  amendments  to 
regulations  governing  the  contents  of 
tariffs  filed  by  common  carriers  in  the 
foreign  and  domestic  offshore  commerce 
of  the  United  States  (46  CFR  Parts  580 
and  550.  respectively).  Those 
amendments  in  essence  would  require 
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(1)  carriers  to  include  in  their  tariffs  the 
terms  and  conditions,  including  free  time 
and  detention,  for  the  use  of  carrier- 
provided  equipment,  and  (2)  standard 
form  equipment  interchange  agreements 
to  be  published  in  tari^s. 

These  amendments  were  initially 
proposed  in  a  Petition  For  Rulemaking 
(Petition)  filed  by  American  President 
Lines  (APL)  (50  FR  9904).  APL's  Petition 
was  essentially  based  upon  a  legal 
interpretation  of  the  tariff  filing 
requirements  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1701  et  seq.)  (1984  Act), 
the  Shipping  Act.  1916  (46  U.S.C.  app. 
801  et  seq.)  (1916  Act)  and  the 
Intercoastal  Shipping  Act.  1933  (46 
U.S.C.  843  et  seq.)  (ISA).  Replies  to  the 
Petition  opposing  the  requirements 
generally  did  not  challenge  APL's  legal 
analysis  but  raised  significant  policy 
issues  concerning  their  effect  on 
contractual  relationships  between  ocean 
carriers  and  inland  carriers. 

Although  more  parties  have  come 
forward  in  response  to  the  Notice  of 
I^oposed  Rulemaking  to  support  and 
oppose  the  amendments,  the 
Commission  is  not  satisfied  that  an 
adequate  record  has  been  developed  to 
resolve  the  legal  and  policy  issues 
raised  in  the  proceeding.  Therefore,  the 
Commission  has  determined  that  this 
matter  should  be  referred  to  an 
Administrative  Law  judge  to  conduct  a 
formal  hearing  on  the  issues  presented 
and  issue  an  Initial  Decision 
recommending  a  disposition  based  upon 
the  entire  record  developed  herein.' 
Specifically^  the  hearing  should  address 
the  following  issues: 

(1)  Whether  the  1984  Act.  the  1916  Act 
and  the  ISA  require  the  filing  and 
publication  in  tariffs  of  equipment 
interchange  agreements  between  ocean 
common  carriers  and  shippers  '  and 


'  APL  also  filed  a  request  lo  file  a  reply  to  certain 
of  the  comments  received  pursuant  to  the  Notice  of 
Proposed  Rulemaking.  APL's  reply  was  also 
forwarded  as  a  separate  pleading.  Certain 
commenters  replied  to  APL's  request.  Given  the 
determination  to  refer  this  proceeding  to  an 
Administrative  Law  Judge  for  hearing,  it  is  not 
necessary  to  consider  APL's  reply,  and  the  Acting 
Secretary  is  directed  (o  return  it  to  API.  All  parlies 
will  be  free  to  submit  information  for  the  record  in 
accordance  with  the  presiding  officer's  procedural 
schedule. 

*  There  appears  to  be  no  dispute  that  equipment 
interchange  terms  and  conditions  directly 
applicable  to  shippers  must  be  reflected  in  tariffs. 
However,  it  is  anticipated  that  a  full  analysis  of  the 
legal  status  of  intercarrier  agreements  will  also 
require  an  analysis  of  the  status  of  carrier/shipper 
agreements.  The  presiding  Administrative  Law 
judge  is  granted  full  discretion  lo  fashion  the 
hearing  to  adequately  address  the  arguments  of  the 
commenting  parties  on  this  issue. 


between  ocean  common  carriers  and 
inland  carriers;  and. 

(2)  If  so,  whether  there  exist  sufficient 
policy  reasons  to  exempt  such 
agreements  from  the  Commission's  tariff 
filing  requirements,  pursuant  to  section 
16  of  the  1984  Act  (46  U.S.C.  app.  1715) 
and  section  35  of  the  1916  Act  (46  U.S.C. 
app.  833a).' 

All  entities  that  have  filed  comments 
in  response  to  the  August  8, 1985  Notice 
of  Proposed  Rulemaking  are  made 
parties  to  the  proceeding.  APL  and  those 
commenters  urging  adoption  of  the 
proposed  rule  bear  the  burden  of  proof 
therefor  in  accordance  with  section  7  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  556).  Those  parties  opposing 
the  rule  on  the  basis  of  policy 
considerations  are  deemed  to  be 
proponents  of  an  exemption  and  bear 
the  burden  of  proof  therefor.*  Id. 

The  Administrative  Law  Judge  shall 
have  full  discretion  to  conduct  the 
proceeding  so  as  to  develop  a  complete 
record  on  the  issues  noted. 

Therefore,  It  Is  Ordered.  That  the 
Notice  of  Proposed  Rulemaking  issued  ' 
in  the  Proceeding  is  amended  as  follows: 

"Alternatively,  pursuant  to  sections  7 
and  8  of  the  Administrative  Procedure 
Act  (5  U.S.C.  556  an^  557),  section  16  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1715)  and  section  35  of  the  Shipping  Act, 
1916  (46  U.S.C  App  833a),  the  Federal 
Maritime  Commission  proposes  to 
amend  Parts  550  and  580  of  Title  46  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  550-{ AMENDED] 

1.  The  authority  citation  for  Part  550  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  812, 
814.  815,  817(a),  820,  833a,  B41a,  843,  844.  845. 
B45a  and  847. 

2.  In  §  550.1  add  a  new  paragraph  (h) 
to  read  as  follows: 

§550.1    Exemptions. 

***** 

(h)  Equipment  interchange  agreements 
between  common  carriers  subject  to  this 
Part  and  inland  motor  and  rail  carriers. 


'  Under  both  the  1984  Act  and  the  1916  Act 
proponents  of  an  exemption  must  show  that  such 
exemption  "will  not  substantially  impair  effective 
regulation  by  the  Commission,"  "be  unjustly 
discriminatory."  "or  be  detrimental  to  commerce." 
The  1984  Act  also  requires  a  showing  that  the 
exemption  will  not  "result  in  a  substantial  reduction 
in  competition." 

*  I'his  is  not  to  be  construed  as  preventing  parties 
opposed  to  the  proposed  rule  from  challenging  the 
legal  basis  Ihurefor. 


PART  580— (AMENDED] 

3.  The  authority  citation  for  Part  580 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app.  1702- 
1705, 1707, 1709, 1712. 1714-1716  and  1718. 

4.  In  S  580.1  add  a  new  paragraph 
(c)(8)  to  read  as  follows: 

§  580.    Exemptions  and  exclusions. 

«         «         *         *         * 

(c)  *  *  • 

(8)  Equipment  interchange  agreements 
between  common  carriers  subject  to  this 
Part  and  inland  motor  and  rail  carriers. 

***** 

It  Is  Further  Ordered,  That  this 
proceeding  is  referred  to  the 
Commission's  Office  of  Administrative 
Law  Judges  for  the  purpose  of 
conducting  a  hearing  and  issuing  an 
Initial  Decision  in  accordance  with  this 
Amended  Notice  of  Proposed 
Rulemaking:  and. 

It  Is  Further  Ordered,  That  all  parties 
that  filed  comments  in  response  to  the 
original  Notice  of  Proposed  Rulemaking 
in  this  proceeding  shall  be  permitted  to 
participate  in  the  hearing  ordered  above; 
and 

It  Is  Further  Ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  also  made  a  party  to  this 
proceeding;  and 

■    It  Is  Further  Ordered,  That  additional 
interested  parties  may  be  granted 
intervention  in  this  proceeding  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.721- 

By  the  Cominission.  \ 

Bruce  A  Dombrowski.  | 

Acting  Secretary. 

(PR  Doc.  85-30650  Filed  12-27-85;  8:45  am] 

BILLING  COOE  «730-«1-M 


INTERSTATE  COMMERQE 
COMMISSION  I 


49  CFR  Part  1312 
(Ex  Parte  No.  MC«176) 


I 


Short  Notice  Effectiveness  for 
independently  Filed  Motor  Passenger 
Carrier  Rates 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Pursuant  to  applications  filed 
by  several  motor  passenger  carriers,  the 
Commission,  under  49  U.S.C.  10762(d)(1). 
proposes  to  amend  the  regulations  at  49 
CFR  Part  1312  to  reduce  the  notice 
period  required  for  independent  rate 
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filings  by  motor  carriers  of  passengers, 
including  express  and  special  and 
charter  operations.  Rate  reductions,  rate 
increases,  and  new  rates  for  motor 
passenger  carrier  fares  would  be 
permitted  to  become  effective  on  1-day's 
notice,  rather  than  the  30-day  notice 
period  currently  required  by  49  CFR 
1312.4te){ii)(A). 

DATES:  Comments  are  due  )anuary  29, 
1986. 

ADDRESS:  Send  comments  (original  and 
15  copiesl  to:  Ex  Parte  No.  MC-176,  Case 
Control  Branch,  Office  of  the  Secretary, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Williams  Denick,  (202)  275-7711 
or  Howell  I.  Sporn,  (202)  275-7691. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission.  Washington. 
DC  20423.  or  call  289-4357  (DC 
Metropolitan  Area)  or  toll  free  (800)  424- 
5403. 

Adoption  of  the  proposals  in  this 
notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  we  are 
only  affecting  the  notice  period  required 
for  motor  passenger  carrier  rate  filings. 
Reducation  of  the  notice  period  is 
consistent  with  the  National 
Transportation  Policy,  49  U.S.C.  10101, 


which  encourages  the  Commission  to 
reduce  regulatory  burdens  and  promote 
an  economic  and  efficient  transportation 
system. 

List  of  Subjects  in  49  CFR  Pari  1312 

Buses.  Tariffs,  Motor  carriers. 

Authority;  5  U.S.C.  533  and  49  U.S.C.  10321 
and  10762(d)(1). 

Decided:  November  2Z  1985. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gradison.  Commissioners  Sterrett. 
Andre,  Simmons.  Lamboley,  and  Strenio. 
James  H.  Bayne, 
Secretary. 

AppencKx 

PART  1312— [AMENDED] 

Proposed  Revisions  to  the  Code  of 
Federal  Regulations,  Title  49  Part  1312 

Title  49  CFR  Part  1312.  would  be 
amended  as  follows: 

1.  Section  1312.4(e)(ii)  would  be 
amended  by  deleting  language  from 
subparagraph  (A)  and  by  adding  a  new 
subparagraph  (C)  to  read  as  follows: 

§1312.4    FWng  tariffs. 

[e)  Period  of  notice  required.   *  *  *    _ 

(ii)  For  all  other  carriers. 

(A)  30  days  notice  is  required. 

•        *        *        *        * 

(C)  For  independently  set  rates  of 
motor  carriers  of  passengers,  including 
package  express  and  special  and  charter 
operations,  the  rule  generally  is  1-day's 


notice  for  reductions  and  increases  of 
passenger  rates.  See  \  1312.39(1)  for 
details. 

2.  Section  1312.39  would  be  amended 
by  deleting  language  in  paragraph  (f) 
and  by  adding  a  new  paragraph  (i)  to 
read  as  follows: 


§1312.39 

may  be  filed  on  less  Itwn  statutory  notioe. 

***** 

(f)  Roundtrip  excursion  fares.  Fares 
for  a  roundtrip  excurison  limited  to  a  - 
designated  period  may  be  established 
upon  posting  and  filing  the  tariff  on  1 

workday's  notice. 

(i)  Motor  Passenger  Tariffs — Notice 
for  Independent  Rate  Changes — New. 
Reduced  and  Increased  Rates.  Except  as 
otherwise  provided  in  paragraph  (h)(5) 
above,  each  independently  established 
new  or  changed  rate,  charge,  rule,  or 
other  provision  must  be  filed  with  the 
Commission  in  Washington.  DC  at  least 
1  day  before  the  date  upon  which  it  is  to 
become  effective.  Similarly,  each 
independently  established  increased 
rate  or  charge  and  each  independently 
established  change  in  a  rule  or  other 
provision  that  effects  a  reduction  in  the 
value  of  service  or  increase  in  a  rate  or 
charge  must  be  filed  with  the 
Commission  in  Washington.  DC.  at  least 
1  day  before  the  date  upon  which  it  is  to 
become  effective. 
[FR  Doc.  85-30768  Filed  l2-27-«5;  &45  am| 
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Monday.  December  3a  1985 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,   committee  meetings,  agency 
decisions  and  rulings,  delegatioris  of 
auttiority,  filing  of  petitions  and 
applications  arxJ  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Offic*  Of  ttw  Secretary 

Joint  Nutrition  Monitoring  Evaluation 
Committea;  Ro-Establistuneftt 

The  Joint  Nutrition  Monitoring 
Evaluation  Committee  is  being  re- 
established to  continue  evaluation  of  the 
findings  of  the  Nationwide  Food 
Consumption  Survey  (NFCS).  the 
National  Health  and  Nutrition 
Examination  Survey  (NHANES),  and 
other  Federal  nutrition  monitoring 
efforts  and  development  of  reports  on 
the  nutritional  status  of  the  U.S. 
population.  The  Advisory  Committee  is 
composed  of  four  members,  two  selected 
by  the  Department  of  Agriculture 
(USDA)  and  two  by  the  Department  of 
Health  and  Human  Services  (DHHS). 
The  Committee  is  chaired  by  an  official 
of  the  Office  of  the  Secretary  of 
Agriculture  and/or  the  Assistant 
Secretary  for  Health,  DDHS.  The  Human 
Nutrition  Information  Service  and  units 
of  the  Oi^ce  of  the  Assistant  Secretary 
of  Health,  DDHS,  will  be  responsible  for 
processing,  publishing,  and  distributing 
reports. 

It  has  been  determined  that  the 
establishment  of  the  Committee  is  in  the 
public  interest  in  connection  with  the 
work  of  the  U.S.  Department  of 
Agriculture  and  the  Department  of 
Health  and  Human  Services. 

Interested  persons  may  send 
conmients  to  Dr.  Susan  Welsh,  Nutrition 
Education  Division,  Human  Nutrition 
Information  Service,  USDA,  Room  363 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  on  or  before 
January  14, 1986. 

Done  at  Washington,  DC,  this  18th  day  of 
Decemberl985. 
John  ).  Franke,  Jr., 

Assistant  Secretory  for  Administration. 
(PR  Doc.  85-30765  Filed  12-27-85:  8:45  am] 

HUJNO  COOC  3410-4S-M 


National  ArtMretum  Advlaory  Council; 
Renewal  of  Advlaory  CouncH 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  has  renewed 
the  National  Arboretum  Advisory 
Council.  Hie  purpose  of  the  Council  is  to 
provide  the  Secretary  of  Agriculture 
with  an  independent  overview  of  the 
work  of  the  Arboretum  by  a  body  of 
qualified  individuals  who  represent 
national  organizations.  The  National 
Arboretum  was  created  by  an  Act  of 
Congress  (Pub.  L  799.  69th  Congress,  20 
U.S.C.  191-194)  on  March  4, 1927,  for 
purposes  of  research  and  education 
concerning  tree  and  plant  life. 

The  Council  meets  annually  at  the 
National  Arboretum  in  Washington,  DC, 
to  receive  reports  from  the  Arboretum 
staff  on  research  progress  with  trees  and 
environmental  plants,  educational 
activities,  site  development,  and  long- 
range  goals.  The  Council's  findings  are 
reported  in  writing  to  the  Secretary  of 
Agriculttire. 

It  was  determined  that  the  renewal  of 
this  Council  would  be  in  the  public 
interest  in  connection  with  the  work  of 
the  U.S.  Department  of  Agriculture. 

Done  at  Washington,  DC,  this  19th  day  of 
December  1985. 
John  |.  Franke,  Jr., 

Assistant  Secretary  of  Agriculture  for 
Administration. 

[PR  Doc.  85-30841  Filed  12-27-85:  a-45  am] 
8IUJNG  CODE  34tO-01-« 


Food  and  Nutrition  Service 

Food  Stamp  Program;  Electronic 
Benefit  Tranafer  Alternative  laauance 
Demonstration  Project 

AGENCY:  Food  and  Nutrition  Service, 
Department  of  Agriculture. 

ACTION:  Amended  General  Notice. 

summary:  The  Department  is  hereby 
amending  its  General  Notice  for  the 
Electronic  Benefit  Transfer  (EBT) 
Alternative  Issuance  Demonstration 
Project  in  Reading,  Pennsylvania  to 
extend  the  project  for  15  additional 
months.  Ehiring  this  time  the 
Pennsylvania  State  Agency  will  assume 
responsibility  for  administering  the  EBT 
system  and  begin  the  process  of 
transferring  the  system  onto  their  own 
hardware.  The  continuing  project  is 
being  conducted  under  the  authority  of 


section  17  of  the  1977  Food  Stamp  Act, 
as  amended. 

EFFECTIVE  DATE:  December  30, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Patricia  Warner,  Chief,  Legislative 
Policy,  Planning  and  Demonstration 
Branch,  Program  Planning,  Development 
and  Support  Division;  Family  Nutrition 
Programs;  Food  and  Nutrition  Service, 
USDA;  Alexandria,  Virginia  22302, 
telephone  (703)  756-3383. 

SUPPLEMENTARY  INFORMATION: 

Classification 


V 


Executive  Order  1229t 

This  notice  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1521-1,  and  has  been 
classified  "not  major".  The  notice  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor  is 
it  likely  to  result  in  a  major  increase  in 
costs  or  prices  for  consumers;  individual 
industries;  Federal,  State  or  local 
government  agencies;  or  geographic 
regions.  Because  this  notice  will  not 
have  a  major  effect  on  the  business 
community,  it  will  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Food  Stamp  Act  Program  is  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  related 
Notice  to  7  CFR  3015,  Subpart  V  (48  FR 
29115),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
o^icials. 

Regulatory  Flexibility  Act 

This  notice  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  Pub.  L  96- 
354.  Mr.  Robert  E.  Leard,  Administrator 
of  the  Food  and  Nutrition  Service  (FNS), 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  be  conducted  in  a  limited 
area.  The  State  and  local  welfare 
agencies  will  be  affected  to  the  extent 
that  they  are  involved  in  administering 
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this  alternative  system.  Food  retailers 
and  banks  will  be  affected  to  the  extent 
that  they  agree  to  participate  in  the  test. 
Individuals  participating  in  the  Food 
Stamp  Program  and  living  within  a  four- 
zip  code  area  of  Reading,  Pennsylvania, 
will  be  affected  to  the  extent  that  they 
will  continue  using  a  new  benefit 
issuance  instrument  and  continue  to  be 
subject  to  the  new  issuance  procedures. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  sub)ect 
to  approval  by  the  OfTice  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Comments 

This  notice  provides  for  an  extension 
of  a  current  demonstration  project  and 
does  not  provide  any  significant  changes 
to  the  demonstration's  current  operating 
procedures.  Consequently,  comments 
are  not  being  requested  and  the 
provisions  of  this  notice  will  be  effective 
upon  publication. 

Background 

On  July  8. 1983,  the  Department  of 
Agriculture  published  a  General  Notice 
in  the  Federal  Register  (48  FR  31431) 
which,  in  accordance  v/ith  7  CFR  282.5, 
established  the  specific  operational 
procedures  and  explained  the  basis  and 
purpose  for  the  Alternative  Issuance 
Demonstration  Projects,  including  the 
EBT  demonstration.  On  August  21. 1984, 
the  Department  published  an  Amended 
General  Notice  in  the  Federal  Register 
(49  FR  33152)  which  provided  additional 
details  on  the  operational  procedures  of 
the  project. 

Implementation  of  the  EBT  system 
began  in  October  1984.  Following  the 
phase-in  of  participating  recipients,  the 
system  became  fully  operational  in 
January  1985.  The  contract  with 
Planning  Research  Corporation  (PRC)  of 
McLean,  Virginia  was  for  the 
administration  of  operations  through 
December  1985. 

Preliminary  reaction  to  the  system  by 
the  different  groups  participating  in  the 
demonstration  has  been  favorable. 
Recipients  have  not  shown  any 
problems  using  the  system.  Retailers 
and  banks  have  expressed  their 
pleasure  regarding  the  time  and  effort 
saved  by  not  having  to  process  coupons. 
While  there  have  been  some  system 
problems  during  the  test  which  have 
raised  concern  by  all  parties,  system 
imnprovements  have  been  implemented 
to  minimize  the  chance  for  problem 
recurrence  and  to  satisfy  the  retailers 
and  recipients  Fiu-ther  enhancements 


were  not  viewed  as  appropriate  by  the 
Department  during  this  phase  of  the 
demonstration  because  of  the  limited 

time  available.  The  final  evaluation 
report  for  this  period  of  operations  is 
expected  to  be  completed  by  Fall  1986.    • 

Current  Actioa 

In  consultation  with  the  State  of  ' 
Pennsylvania,  the  Department  has  ' 
decided  to  extend  demonstration 
operations  for  15  additional  months.  For 
the  first  three  months,  the  current 
contractor  will  continue  administering 
the  EBT  system.  Subsequent  to  this 
period,  Pennsylvania  will  administer  the 
EBT  system  by  moving  the  EBT 
equipment  and  EBT  Center  operations  to 
their  own  offices  in  Harrisburg. 
Pennsylvania.  During  this  period,  all 
operations  will  be  coordinated  by  the 
Stale  personnel  in  Harrisburg.  In 
addition,  the  State  will  begin  the  process 
of  moving  the  system  onto  their  own 
hardware.  The  Department  believes  that 
these  actions  will  enhance  the  system 
operations  and  make  the  system  more 
cost  effective. 

During  this  extension,  the  operating 
procedures  will  remain  as  published  in 
the  August  1964  Amended  General 
Notice  except  that  the  EBT  center  will 
be  operationsi  24  hours  per  day  instead 
of  the  18  hours  stated  in  the  Notice. 
Consequently,  manual  transactions  will 
be  processed,  if  necessary,  24  hours  per 
day.  An  evaluation  of  the  EBT 
demonstration  will  continue  through  the 
extension  period. 
Rol>ert  E.  Leant. 

Administrator,  Food  and  Nutrition  Service. 
(FR  Doc.  85-30772  Filed  12-27-85:  8:45  am] 

BlUJiM  CODE  34T0-30-M 


COMMISSION  ON  CIVH.  RIGHTS 

Iowa  Advisory  Committee;  Agenda  and 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  Advisory 
Committee  to  the  Commission  will 
convene  at  8:45  p.m.  and  adjourn  at  5:00 
p.m..  on  January  27, 1986  and  convene  at 
9:00  a.m.  and  adjourn  at  12:00  noon  on 
January  28, 1986,  at  the  Phillips  House 
Hotel.  12th  and  Baltimore.  Kansas  City. 
Missouri.  The  purpose  of  the  meeting  is 
to  discuss  a  regional  project  on  Bigotry 
and  Violence  and  to  make  plans  for  a 
series  of  civil  rights  forums  in  the 
Central  States  Region. 

Persons  desirii^  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact 
Committee  Chairperson,  Ralph  S.  Scott 
or  Melvin  Jenkins.  Director  of  the 
Central  States  Regional  Office  at  (816) 
374-5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  December  20. 
1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 

[FR  Doc  85-30755  Filed  12-27-85;  8:45  am)      ~ 

BtUJMG  COOC  U35-«1-« 


Maryland  Advisory  Committee; 
Agenda  and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland 
Education  Subcommittee  to  the 
Commission  will  convene  at  3fl)  pjn. 
and  adjourn  at  6:00  p.m.,  on  January  8. 
1986,  at  the  Anne  Arundel  County  Board 
of  Education.  2644  Riva  Road. 
Conference  Room  #2.  Annapolis, 
Maryland.  The  Education  Subcommittee 
will  receive  reports  of  special 
assignments  and  plan  the  community 
forum  on  Special  Education  and 
programs  for  the  gifted  and  talented. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Subcommittee  should  contact 
Committee  Chairperson,  Lorretta 
Johnson  or  John  I.  Binkley,  Director  of 
the  Mid-Atlantic  Regional  Office  at  (202) 
254-6717.  (TDD  202/254-5461).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  ihe  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  Oecenber  20^ 
1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-30756  Rled  12-27-85: 8:45  am| 
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Nevada  Adviaory  Committee;  Agenda 
and  PvbOc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nevada  Advisory 
Committee  to  the  Commission  will 
convene  at  9HX)  a.m.  and  adjourn  at  1:00 
p.m.,  on  )anuary  18, 1986,  at  the  Alexis 
Park,  345  Harmon  Avenue,  Las  Vegas, 
Nevada.  The  purpose  of  the  meeting  is 
to  review  a  draft  proposal  on  the  Casino 
Employment  Study  and  engage  in  other 
program  planning  activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Elizabeth 
Nozero  or  Philip  Montez,  Director  of  the 
Western  Regional  Office  at  (213)  688- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five(5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  December  20, 
1985. 
Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

[FR  Doc.  85-30757  Filed  12-27-85;  8:45  am] 
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Rhode  Island  Advisory  Committee; 
Meeting  Date  Ciiange 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
originally  scheduled  for  January  8, 1986, 
convening  at  12:00  noon  and  adjourning 
at  1:30  p.m.,  at  the  Girl  Scouts  of  Rhode 
Island,  125  Charles  Street,  Council 
Room.  Providence.  RI  (FR  Doc.  85-28759, 
page  49739)  has  a  new  meeting  date. 

The  meeting  times  and  location  will 
remain  the  same.  The  meeting  date  will 
change  to  January  7, 1986. 

Dated  at  Washington.  DC  December  19, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 
(FR  Doc.  85-30758  Filed  12-27-«5;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(C-122-50S] 

Prellmrnary  Affirmative  Countervailing 
Duty  Determination;  Oil  Country 
Tubular  Goods  from  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  oil  country  tubular  goods 
^OCTG)  in  Canada.  The  estimated  net 
subsidy  is  0.72  percent  ad  valorem. 

We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  oil  country 
tubular  goods  from  Canada  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice,  except  for 
companies  that  have  been  excluded 
from  this  determination,  and  to  require  a 
cash  deposit  or  bond  on  entries  of  this 
product  in  an  amount  equal  to  the 
estimated  net  subsidy  as  described  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  fmal 
determination  by  March  4, 1986. 

EFFECTIVE  DATE:  December  30, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Morrison,  or  Barbara  Tillman, 
Office  of  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-1248  (Morrison)  or 
(202)  377-2438  (Tillman). 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
prehminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers  or  exporters  of  oil  country 
tubular  goods  (OCTG)  in  Canada.  For 
purposes  of  this  investigation,  the 
following  programs  are  found  to  confer 
subsidies  to  manufacturers,  producers, 
and  exporters  of  OCTG  in  Canada: 


•  Investment  Tax  Credits  for 
machinery  and  equipment. 

•  Regional  Development  Incentives 
Program. 

•  General  Development  Agreement/ 
Canada-Saskatchewan  Subsidiary 
Agreement  on  Iron,  Steel  and  Other 
Related  Metal  Industries. 

We  preliminarily  determine  the 
estimated  net  subsidy  for  OCTG  to  be 
0.72  percent  ad  valorem. 

Case  History 

On  July  22. 1985,  we  received  a 
petition  filed  in  proper  form  by  the  Lone 
Star  Steel  Company  and  CF4I  Steel 
Corporation,  producers  of  oil  country 
tubular  goods.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26)  the  petition 
alleges  that  manufacturers,  producers  or 
exporters  of  oil  country  tubular  goods  in 
Canada  directly  or  indirectly  receive 
beneRts  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Act.  and  that  these  imports  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  In  addition,  the  petition 
alleges  that  "critical  circumstances" 
exist  within  the  meaning  of  section 
703(e)(1)  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  August  12. 1985,  we  initiated  the 
investigation  (50  FR  33383). 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  the 
International  Trade  Commission  (ITC}  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  Therefore,  we 
notified  the  ITC  of  our  initiation.  On 
September  5, 1985,  the  ITC  determined 
that  there  is  a  reasonable  indication  that 
these  imports  materially  injure  a  U.S. 
industry  (50  FR  37066). 

On  August  21,  1965,  we  presented  a 
questionnaire  concerning  the  petitioners' 
allegations  to  the  government  of 
Canada.  Responses  to  the  questionnaire 
were  received  on  September  23, 1985 
and  September  24, 1985. 

There  are  eleven  known  producers 
and/or  exporters  of  oil  country  tubular 
goods  to  the  United  States  from  Canada. 
These  are  Siegfried  Kreiser  Pipe  and 
Tube,  IPSCO,  Inc.,  Stelco  Inc.,  Sonco 
Steel  Tube  (a  division  of  Ferrum,  Inc.), 
Algoma  Steel  Corp.  Ltd..  Welded  Tube 
of  Canada,  Ltd..  Prudential  Steel.  Ltd.. 
Frank  Pipe  Co.,  Christiansen  Pipe,  Ltd., 
Dominion  Steel  Export  Co.,  Ltd.,  and 
Matthew  Tube  &  Pipe  Supply  Inc. 

We  received  timely  requests  for 
exclusion  from  these  eleven  producers 
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and/or  exporters  to  which  we  sent 
copies  of  the  detailed  questionnaire.  \' .  _ 
Eight  respondents  indicated  that  they 
received  no  benefits.  Algoma  Steel 
Corporation  received  benefits  which  we 
preliminarily  determine  are  de  minimis. 
Therefore,  these  nine  companies  are 
excluded  from  this  preliminary 
determination.  IPSCO  receives 
countervailable  benefits  above  the  de 
minimis  rate  of  0.50  percent  and 
Siegfried  Kreiser  Pipe  and  Tube  did  not 
respond  to  our  questionnaire. 

On  September  23. 1985.  we  received  a 
timely  request  by  petitioners  for  an 
extension  of  the  deadline  date  for  the 
preliminary  determination.  An  extension 
was  granted  on  September  26. 1985  (50 
FR  40209).  We  stated  that  we  expected 
to  issue  our  preliminary  determination 
by  December  19, 1985. 

Because  of  the  extension  of  the 
preliminary  determination,  we  were 
able  to  verify  the  responses  to  the 
questionnaires.  Veriflcation  was 
conducted  in  Canada  from  October  23, 
1985  to  November  14. 1985. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods."  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casings,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States.  Annotated  (TSUSA).  under  items 
610.3216,  610.3219,  610.3233,  610.3234, 
610.3242,  610.3243,  610.3249,  610.3252, 
610.3254,  610.3256.  610.3258,  610.3262. 
610.3264.  610.3721.  610.3722.  610.3751. 
610.3925.  610.3935.  610.4025,  610.4035. 
610.4225,  610.4235,  610.4325,  610.4335, 
610.4942,  610.4944,  610.4946,  610.4954. 
610.4955,  610.4956,  610.4957,  610.4966, 
610.4967.  610.4968.  610.4969,  610.4970, 
610.5221,  610.5222,  610.5226,  610.5234, 
610.5240,  610.5242,  610.5243,  610.5244. 
This  investigation  includes  oil  coigitry 
tubular  goods  that  are  in  both  fmished 
and  unfinished  condition. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  appUed  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 


April  26, 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  review 
period)  is  calendar  year  1984.  Based 
upon  our  analysis  of  the  petition,  the 
responses  to  our  questionnaries 
submitted  by  the  federal  and  provincial 
governments  as  well  as  those  of  the  ten 
responding  companies,  and  amendments 
to  the  responses  submitted  after 
verification,  we  preliminarily  determine 
the  following: 

L  Programs  Preliminarily  Determined  To 
Confer  Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers  and/or 
exporters  of  oil  country  tubular  goods 
under  the  following  programs: 

A.  Certain  Investment  Tax  Credits  for 
Machinery  and  Equipment 

Under  the  Canadian  Income  Tax  Act. 
an  investment  tax  credit  (ITC)  for 
machinery  and  equipment  is  available  to 
businesses.  The  credit  is  based  on  a 
percentage  of  a  company's  investment  in 
certain  assets.  The  tax  provision  allows 
the  business  to  subtract  a  percentage  of 
its  applicable  investments  directly  from 
business  income  taxes  owed.  All 
companies  throughout  Canada  are 
eligible  for  at  least  a  seven  percent 
investment  tax  credit.  Companies  are 
automatically  eligible  for  a  ten  percent 
or  higher  investment  tax  credit  (for 
investment  in  machinery  and 
equipment)  if  the  investment  is  made  in 
designated  regions  of  the  country.  Of  the 
respondents,  only  two  producers  or 
exporters  of  OCTG  have  facilities  in 
these  designated  regions,  Algoma  and 
IPSCO,  and  both  received  ten  percent 
investment  tax  credits  for  machinery 
and  equipment.  In  addition  to  ITCs  for 
machinery  and  equipment,  there  is  also 
an  ITC  benefit  for  research  and 
development  which,  at  the  time,  was  at 
uniform  rates  for  businesses  throughout 
Canada.  IPSCO  claimed  this  research 
and  development  ITC,  in  addition  to 
machinery  and  equipment  ITCs. 

Canadian  tax  law  provides  that  ITCs 
may  be  subtracted  from  taxes  owed,  but 
if  no  taxes  are  owed  (either  because  a 
company  is  initially  in  a  tax  loss 
position  or  because  some  of  the  ITCs 
have  been  used  to  satisfy  all  tax 
liability),  excess  ITCs  earned  after  April 
19, 1983.  have  a  one  time  cash  value  of 
.twenty  percent  of  the  remaining  ITC 
value.  Algoma  did  redeem  some  post- 
April  19, 1983  madiinery  and  equipment 
ITCs  for  cash  on  tax  returns  filed  in 
1984. 


We  preliminarily  determine  that  ITCs 
at  7  percent  and  research  and 
development  ITCs  are  not 
countervailable  because  they  are  not 
limited  to  a  specific  enterprise,  industry 
or  group  of  enterprises  or  industries.  The 
ITCs  for  machinery  and  equipment  in 
excess  of  seven  percent  are 
countervailable  because  they  are  limited 
to  companies  in  specific  regions. 
Therefore,  because  all  industries 
throughout  Canada  can  claim  at  least 
seven  percent  (machinery  and 
equipment)  ITCs,  only  that  portion  of 
these  ITCs  in  excess  of  7  percent  is 
countervailable. 

Under  the  Department's  tax 
methodology,  we  allocate  an  income  tax 
benefit  to  the  year  in  which  the  tax 
return  was  filed.  Thus,  we  looked  at  the 
tax  return  filed  in  1964,  covering  fiscal 
year  1983.  We  examined  the  tax  return 
filed  during  the  review  period  and  found 
that  portion  of  machinery  and 
equipment  ITCs  in  excess  of  the  seven 
percent  threshold.  We  then  divided  this 
amount  by  each  company's  total  sales  to 
calculate  an  estimated  net  subsidy  of 
0.01  percent  ad  valorem  for  Algoma  and 
0.01  percent  ad  valorem  for  IPSCO. 

B.  Regional  Development  Incentive 
program  (RDIP) 

The  RDIP  was  administered  by  the 
former  Department  for  Regional 
Economic  Expansion  (DREE)  for  the 
purpose  of  creating  stable  employment 
opportunities  in  areas  of  Canada  where 
employment  and  economic  opportunities 
are  chronically  low.  The  program 
provided  development  incentives 
(grants)  to  manufacturers  whose  capital 
investment  projects  for  establishing  new 
facilities  or  expanding  or  modernizing 
existing  facilities  would  create  jobs  and 
economic  opportunities  in  areas 
designated  as  economically 
disadvantged. 

The  prime  creation  for  DREE  approval 
of  a  proposed  project  was  the  likelihood 
that  the  project  would  provide  needed 
economic  opportunities  and  social 
adjustment.  Projects  which  could 
proceed  without  RDIP  assistance  were 
ineligible.  Although,  the  program  was 
terminated  in  1983,  several  RDIP  grants 
were  provided  to  two  producers  of  the 
product  under  investigation  prior  to  that 
termination.  We  determine  that  grants 
provided  through  the  RDIP  program  of 
DREE  confer  subsidies  because  the 
benefits  are  limited  to  companies 
located  within  specific  regions. 

Two  grants  reported  in  the  responses 
were  for  products  other  than  oil  countiy 
tubular  goods:  one  for  a  spiral  pipe 
facility  and  one  for  a  slab  facility  whidi 
would  not  be  used  in  the  production  of 
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oil  country  tubular  goods.  Consistent 
with  our  methodology,  when  a  grant  is 
tied  specifically  to  a  product  not  under 
investigation,  we  do  not  include  it  in  our 
calculation  of  benefits. 

Additionally,  two  other  grants  were 
used  for  several  facilities,  not  all  of  them 
involved  in  the  production  of  oil  country 
tubular  goods.  We  preliminarily 
determine  that  these  grants  are  not 
specifically  tied  to  products  not  under 
investigation.  Therefore,  we  included 
the  full  amount  of  these  grants  in  our 
calculation  of  benefits. 

Because  RDIP  grants  are  not  provided 
automatically  every  year,  we  allocate 
the  benefits  received  over  time.  To 
calculate  the  benefits  from  RDIP,  we 
used  the  methodology  for  grants 
outlined  in  the  Subsidies  Appendix.  The 
average  useful  life  of  equipment  in  the 
steel  industry  is  15  years.  Thus,  for  all 
grants  received  by  each  company  in  the 
past  15  years,  we  aggregated  all  grants 
received  by  each  company  in  each  year 
and  divided  by  the  company's  total 
sales  in  that  year. 

If  the  resulting  benefit  was  less  than 
0.50  percent  (de  minimis),  we  expensed 
that  benefit  to  the  year  of  receipt.  If  the 
resulting  benefit  was  0.50  percent  or 
greater,  we  spread  the  grant  over  the 
average  useful  life  of  equipment  using 
our  declining  balance  methodology.  We 
used  the  average  long-term  lending  rate 
fit>m  data  supplied  by  Statistics  Canada 
for  Algoma  because  the  firm  had  no 
commercial  loans  in  the  relevant  year. 
We  had  informtion  to  calculate  II^CO's 
weighted  cost  of  capital  and  used  that 
as  our  discount  rate.  Using  this  method, 
we  preliminrily  determine  the  estimated 
net  subsidy  to  be  0.71  percent  ad 
valorem  for  IPSCO  and  0.04  percent  ad 
valorem  for  Algoma. 

C.  Grant  Provided  Under  the  General 
Development  Agreement  and  the 
Canada-Saskatchewan  Iron,  Steel  and 
Other  Related  Metal  Industries 
Subsidiary  Agreement 

As  part  of  its  activities  to  spur 
development  in  Canada,  the  former 
Department  of  Regional  Economic 
Expansion  entered  into  a  General 
Development  Agreement  (GDA)  with 
Saskatchewan.  Among  the 
considerations  of  the  GDA  were  the 
creation  and  maintenance  of 
employment,  economic  opportimities, 
and  income  levels;  the  improvement  of 
the  well-being  of  the  disadvantaged,  the 
environment,  and  the  quality  of  life;  and 
the  need  for  the  continuing  subsidization 
of  industrial  and  commercial  activity.     . 
Under  the  GDA,  there  was  a  provision 
for  subsidiaiy  agreements.  The 
Government  of  Canada  (GOC)  and 
Saskatchewan  entered  into  a  subsidiary 


agreement  of  the  GDA  in  1974.  It  was 
intended  to  enhance  the  viability  of  the 
existing  iron  and  steel  industry  in 
Saskatchewan,  to  expand  and  diversify 
iron  and  steel  production,  and  to 
increase  employment  opportimities  in 
the  iron,  steel  and  related  metal 
industries  in  Saskatchewan.  IPSCO  was 
and  is  the  only  steel  manufacturer  in 
Saskatchewan. 

We  preliminarily  determine  that  the 
grants  through  the  GDA  and  the  Iron, 
Steel  and  Related  Metal  Industries 
Subsidiary  Agreement  confer  subsidies 
because  the  benefits  are  limited  to 
companies  in  specific  regions.  Further, 
we  also  preliminarily  determine  that 
grants  through  the  subsidiary  agreement 
on  steel  also  confer  subsidies  because 
they  are  limited  to  a  specific  enterprise 
or  industry. 

IPSCO  received  two  grants  under  the 
GDA  and  the  Subsidiary  Agreement. 
One  grant  imder  GDA  was  paid  to 
IPSCO  in  1976  and  1978.  The  funds 
received  under  this  granf  were  less  than 
one-half  percent  of  total  IPSCO  sales  in 
each  of  those  years  and  therefore  the 
benefit  would  have  been  allocated  to  the 
year  of  receipt.  Funds  under  the  other 
grant  were  received  in  1980, 1981, 1982 
and  1983.  The  grant  was  jointly 
approved  and  funded  under  RDIP,  and 
GDA  and  the  Subsidiary  Agreement.  We 
have  included  benefits  from  this  second 
grant  in  our  calculation  of  benefits  under 
RDIP. 

n.  Programs  Preliminarily  Determined 
Not  To  Confer  Subsidies 

We  preliminarily  determine  the 
following  programs  do  not  confer 
subsidies  on  manufacturers,  producers 
or  exporters  of  oil  country  tubular  goods 
from  Canada. 

A.  Grant  Under  the  Enterprise 
Development  Program  (EDP) 

The  EDP  was  established  to  provide 
loans,  loan  guarantees  and  contributions 
to  those  engaged  in  manufacturing  or 
processing.  In  the  "Final  Negative 
Countervailing  Duty  Determinations: 
Certain  Softwood  Products  from 
Canada"  (48  Fed.  Reg.  24159  (1983}),  we 
found  EDP  grants  not  countervailable 
and  EDP  loan  programs  not  used.  Based 
on  that  determination,  we  initiated  only 
on  EDP  loan  programs  and  not  EDP 
grants.  However,  IPSCO's  1984  annual 
report  stated  that  the  company  was 
being  assisted  by  an  EDP  grant  for 
research  on  a  new  alloy  while  the 
government  of  Canada  response  said  the 
EDP  program  was  terminated  in  1983. 
Because  of  this  inconsistency  in  the 
information  provided  on  the  two 
responses  we  asked  for  additional 


information  in  order  to  check  whether  a 
new  EDP  program  had  been  established. 

Based  on  information  obtained  after 
the  initial  responses,  we  learned  that 
companies  could  continue  to  receive 
funds  for  projects  approved  prior  to  the 
termination  of  the  EDP  program  and  that 
there  was  no  new  EDP  program.  In 
addition,  although  project  funding  for 
the  grant  has  been  approved,  IPSCO  has 
not  yet  received  any  funds  under  this 
program.  Accordingly,  we  are  not  re- 
examining the  EDP  grant  program  nor 
changing  our  determination  that  EDP 
grants  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  or  to 
companies  in  specific  regions. 

B.  Employment  Development  Fund 
(EDF) 

The  Employment  Development  Fund 
(EDF),  which  was  terminated  in  1982, 
was  an  Ontario  provincial  grant 
program  intended  to  increase  long-term 
investment  and  employment  in  the 
province.  In  its  response,  one  OCTG 
manufacturer  reported  receipt  of  an  EDF 
grant.  As  part  of  the  application 
procedure,  applicants  are  required  to 
predict  the  growth  of  production  and 
exports,  although  information  on  the 
record  indicates  that  there  are  no 
default  provisions  if  the  projected  export 
goals  are  not  met. 

We  preliminarily  determine  that  EDF 
was  not  an  export  subsidy  because 
these  grants  were  not  provided  only  to 
exporters  nor  was  receipt  of  EDF  grants 
contingent  on  export  performance. 
Based  on  our  examination  of  a  report  on 
recipients  of  EDF,  funding  was  provided 
to  a  wide  range  of  industries  in  Ontario. 
We  also  preliminarily  determine  that 
EDF  grants  were  not  domestic  subsidies 
because  they  were  not  limited  to  a 
specific  enterprise  or  industry,  a  group 
of  enterprises  or  industries,  or  to 
companies  in  specific  regions. 

C.  Alberta  Opportunity  Company  '• 

The  Alberta  Opportunity  Company 
(AOC),  a  crown  corporation,  issues 
loans  and  loan  guarantees  to  companies 
in  Alberta  in  order  to  stimulate  new 
businesses  and  assist  expansion  of 
existing  enterprises  when  financing  from 
other  sources  is  unavailable.  In  the 
"Final  Negative  Countervailing  Duty 
Determinations:  Certain  Softwood 
Products  horn  Canada.""  (48  FR  24159 
(1983)),  we  determined  that  AOC  loans 
were  not  limited  to  a  specific  enterprise 
or  industry  or  group  of  enterprises  or 
industries,  or  to  companies  in  specific 
regions.  However,  we  initiated  on  this 
program  because  we  had  information 
that  AOC  loans  may  be  intended  for 
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export  promotion.  According  to  the 
responses,  IPSCO  had  a  loan 
outstanding  from  the  AOC  during  the 
review  period. 

IPSCO's  AOC  Ipan  is  not  a  part  of 
normal  AOC  loan  program.  It  is  part  of  a 
settlement  reached  in  court  for  IPSCO's 
purchase  of  the  physical  assets  of  Ram 
Steel,  a  company  placed  into 
receivership  by  one  of  its  creditors.  The 
court  assigned  an  officer  of  Peat 
Marwick.  Ltd.  as  the  receiver  to 
negotiate  the  best  deal  possible  on  ■■'■:■ 
behalf  of  Ram  Steel's  creditors  and     ■  ^ 
stockholders.  AOC  had  two  loans 
outstanding  with  Ram.  but  was  not  the 
primary  secured  creditor.  According  to 
the  receiver,  the  company  could  not  be 
operated  by  the  receiver  or  Ram  Steel  at 
a  profit  and  the  price  offered  by  IPSCO 
was  the  highest  price  they  could  obtain. 
IPSCO  made  its  offer  to  buy  contingent 
upon  receiving  a  loan  &om  AOC  to 
cover  part  of  the  purchase  price.  By 
granting  that  loan,  AOC  was  able  to 
recover  most  of  the  money  owed  it  by 
Ram  and  to  receive  the  full  principal  and 
interest  on  deferred  terms,  as  was  a 
condition  of  IPSCO's  offer. 

Given  the  above  information,  we 
preliminarily  determine  that  AOC's  loan 
to  IPSCO  was  not  inconsistent  with 
commercial  considerations  because  of 
the  commercial  advantages  to  both  the 
seller  and  the  purchaser  in  this 
transaction,  and  because  of  the  apparent 
lack  of  interest  by  any  other  parly  to 
purchase  Ram's  assets. 

III.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
following  programs  are  not  used  by 
manufacturers,  producers,  and/or 
exporters  of  oil  country  tubular  goods  in 
Canada. 

A.  Loans  Under  Subsidiary  Agreements 

Petitioners  allege  that  under  the 
General  Development  Agreement  and 
federal-provincial  subsidiary 
agreements,  loans  were  provided  on 
terms  inconsistent  with  commercial 
considerations.  The  responses  indicate 
that  none  of  the  companies  had 
outstanding  loans  under  the  GDA  or 
subsidiary  agreements  during  the  review 
period.  Therefore,  we  preliminarily 
determine  this  program  not  to  be  used. 

B.  Defense  Industry  Productivity 
Program  (DIPP) 

The  DIPP,  administered  by  the 
Department  of  Regional  and  Iildustrial 
Expansion  (DRIE)  has  several  purposes. 
Among  these  purposes  is  the  stimulation 
of  exports  of  military  hardware  and  the 
provision  of  assistance  to  upgrade 
equipment,  processes  and  facilities  to 


make  companies  more  competitive  in 
bidding  for  military  hardware  contracts. 

According  to  the  responses,  only 
Algoma  received  DIPP  benefits.  The 
grant  was  for  a  facility  to  desulfurize 
steel.  Desulfurized  steel  is  used  in 
producing  OCTG  and  other  steel 
products.  DIPP  funds  were  paid  to 
Algoma  in  1980  and  1981.  Although  the 
Department  may  determine  that  DIPP 
grants  serve  as  exports  subsidies  in 
other  cases,  there  were  no  conditions  in 
the  Algoma  DIPP  grant  which  were  tied 
to  export  performace  or  which  made  the 
grant  contingent  on  exporting.  Algoma 
has  a  large  home  market  for 
desulfurized  steel  and  products  made 
from  desulfurized  steel.  This  DIPP  grant 
benefits  Algoma's  entire  production,  and 
not  exports  alone.  Thus,  we 
preliminarily  determine  that  this  grant 
was  not  an  export  subsidy. 

Although  we  have  preliminarily 
determined  that  this  program  is  not  an 
export  subsidy,  we  must  still  determine 
whether  any  benefits  were  received 
during  the  review  period  an  if  so 
whether  this  program  is  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Consistent 
with  the  Subsidies  Appendix,  we  divide 
the  sum  of  all  grants  received  in  each 
year  by  the  total  sales  of  the  company  in 
the  same  year.  Algoma  received  no 
other  grants  in  the  two  years  DIPP 
benefits  were  received. 

The  calculated  benefits  were  de 
minimis:  therefore  we  expensed  them  in 
the  year  of  receipt.  Because  the  DIPP 
grants  received  by  Algoma  were 
expensed  prior  to  the  review  period  and 
because  no  DIPP  grants  were  received 
the  Algoma  during  the  review  period,  we 
preliminarily  determine  this  program 
was  not  used. 

C.  Community-Based  Industrial 
Adjustment  Program  of  the  Industry  and 
Labor  Adjustment  Program  (CIAP/ILAP) 

This  program,  now  terminated, 
provided  loans  and  grants  to  firms  in 
designated  communities  affected  by 
high  unemployment.  The  response  and 
subsequently  furnished  information  from 
the  government  of  Canada  stated  that 
during  the  life  of  the  program,  twelve 
communities  were  eligible  for  CIAP. 
None  of  the  OCTG  respondents  were 
located  in  these  communities.  Therefore, 
we  preliminarily  determine  that  this 
program  was  not  used. 

D.  Promotional  Projects  Program  (PPP) 

The  PPP  is  run  by  the  Department  of 
External  Affairs.  At  selected  foreign 
trade  shows  the  government  of  Canada 
rents  space,  furniture,  and  facilities 
which  it  subleases  at  minimal  charge  to 
Canadian  exhibitors.  The  government  of 


Canada  reported  that  one  OCTG 
respondent.  Stelco.  used  i^'P  in  19B3  at 
one  trade  show  in  the  United  States 
where  it  exhibited  pictures  of  its 
industrial  paric  locations  and 
technologies.  This  benefit  was  received 
outside  the  period  of  review  and 
according  to  the  responses  no  benefit 
was  received  during  the  review  period. 
Therefore,  we  preliminarily  determine 
that  this  program  was  not  used  during 
the  review  period  (1984)  by  any 
manufacturer,  producer  or  exporter  of 
OCTG. 

E.  Program  for  Export  Market 
Development  (PEMD)  .»;*.-:,<« 

The  PEMD  program  is  also  run  by  the 
Department  of  External  Affairs.  One 
PEMD  subprogram  was  reportedly  used 
by  Stelco,  by  Algoma  and  by  IPSCO  to 
recover  certain  transportation  expenses 
to  sell  specific  products  in  potential 
markets.  None  of  these  trips  were  for 
selling  OCTG  in  the  United  States. 
Therefore,  we  preliminarily  determine 
that  this  program  was  not  used. 

F.  Industrial  And  Regional  Development 
Program  (IRDP) 

In  1983  DRIE  was  created, 
incorporating  the  activities  of  DREE-and 
the  Department  of  Industry.  Trade,  and 
Commerce.  At  this  time  RDIP  and  some 
other  programs  of  DREE  were  modified 
and  incorporated  in  a  new  program,  the 
IRDP.  tRDPs  purpose  is  to  improve 
industrial  development  and  the  overall ' 
economic  climate  by  providing  funds  for 
new  facilities  or  for  the  expansion  or 
modernization  of  existing  facilities.  AH 
regions  of  Canada  are  divided  into  four 
tiers  based  on  the  level  of  economic 
development  of  the  region.  The  amount 
of  eligibility  differs  for  each  tier  with  the 
greatest  amount  going  to  the  most 
economically  disadvantaged  tier.  The 
petitioners  alleged  that  DRIE  provides 
discretionary  grants,  interest-free  loans 
and  loan  guarantees  imder  IRDP.  No 
IRDP  loans  or  loan  guarantees  were 
reported.  IPSCO  and  Siegfried  Kreiser 
have  been  approved  for  IRPD  grants,  byt 
have  not  yet  received  any  funds. 
Therefore,  we  preliminarily  determine 
that  this  program  was  not  used.  Should 
these  firms  receive  any  money  in  the 
future  under  IRDP.  the  program  will  be 
considered  in  any  administrative  review 
that  may  occur. 

G.  Saskatchewan  Economic 
Development  Commission  (SEDCO) 

SEDCO  issues  loans,  loan  guarantees 
and  in  some  cases  invests  in 
Sakatchewan  industries  and  commerce. 
None  of  the  OCTG  respondents  has 
received  assistance  fit)m  SEDCO. 
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Therefore,  we  preliminarily  determine 
that  SEDCO  programs  were  not  used. 

H.  Ontario  Development  Corporation 
(ODC)  Export  Support  Loans,  Other 
Loans,  and  Loan  Guarantees 

The  Ontario  Development 
Corporation  controls,  approves  and 
administers  loan  and  loan  guarantee 
programs  in  addition  to  administering, 
but  not  approving,  grant  programs  (such 
as  the  Employment  Development  Fund, 
discussed  earlier  in  this  notice). 
According  to  the  responses,  no  OCTG 
producer  has  received  assistance  under 
these  programs.  Therefore,  we 
preliminarily  determine  that  ODC  loans 
and  loan  guarantees  were  not  used. 

/.  Enterprise  Development  Program 
(EDP)  Loans 

Petidoners  alleged  that  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations  under  EDP. 
Based  on  information  in  the  responses, 
none  of  the  manufacturers,  producers 
and/or  exporters  of  OCTG  had  EDP 
loans  outstanding  during  the  review 
period. 

/.  Interest-Free  Loans  and  Below- 
Commercial  Rate  Loans 

Petitioners  alleged  that  loans  have 
been  provided  on  terms  inconsistent 
with  commercial  considerations  by  the 
government  or  at  the  direction  of  die 
government.  Based  on  the  responses,  we 
have  no  information  that  any 
government-funded  or  directed  loan 
programs  were  used  by  manufacturers, 
producers  and/or  exporters  of  OCTG 
other  than  those  programs  already 
addressed  in  this  notice. 

K.  Government  Grants  for  Purchase  of 
Fixed  Assets 

Petitioners  alleged  that  government 
grants  have  been  provided  to  IPSCO  for 
piutihase  of  flxed  assets.  Based  on 
information  in  the  responses,  IPSCO  and 
Algoma  received  grants  for  acquisition 
of  fixed  assets  under  the  RDIP  and  DIPP. 
These  grant  programs  are  addressed 
elsewhere  in  this  notice.  The  responses 
indicate  that  there  are  no  other 
government  grant  programs,  not 
specifically  cited  by  petitioners,  for 
acquisition  of  fixed  assets  which  have 
been  used  by  respondents. 

Preliminary  Negative  Determinadon  of 
Critical  Circumstances 

Petitioners  alleged  that  imports  of  oil 
country  tubular  goods  from  Canada 
present  "critical  circimistances."  Under 
section  703(e)(1)  of  the  Act,  critical 
circumstances  exist  when  the 
Department  has  a  reasonable  basis  to 
beUeve  or  suspect  that  (1)  the  alleged 


subsidy  is  inconsistent  with  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
x3qII  of  the  General  Agreement  of 
Tari^s  and  Trade  ("the  Subsidies 
Code"),  and  (2)  there  have  been  massive 
imports  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
investigation  over  a  relatively  short 
period.  Based  upon  our  analysis,  there 
were  no  export  subsidies  bestowed 
upon  oil  country  tubular  goods  in 
Canada  during  the  review  period. 
Accordingly,  we  preliminarily  determine 
that  the  subsidies  received  are  not 
inconsistent  with  the  Subsidies  Code. 
Since  we  have  determined  that  the 
subsidies  are  not  inconsistent  with  Code 
commitments,  we  need  not  determine 
whether  there  have  been  massive 
imports.  Accordingly,  we  preliminarily 
determine  that  "critical  circumstances" 
do  not  exist  with  respect  to  oil  country 
tubular  goods  from  Canada. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  unliquidated  entries  of  OCTG  from 
Canada  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  each  such  entry  of  this 
merchandise  equal  to  0.72  percent  ad 
valorem  except  for  OCTG  from  Stelco 
Inc.,  Sonco  Steel  Tube  (a  division  of 
Ferrum  Inc.).  Algoma  Steel  Corp.,  Ltd., 
Welded  Tube  of  Canada,  Ltd., 
Prudential  Steel  Ltd.,  Frank  Pipe  Co., 
Christianson  Pipe,  Ltd.,  Dominion  Steel 
Export  Co.,  Ltd.,  and  Matthew  Tube  & 
Pipe  Supply  Inc. 

Verification 

In  accordance  with  776(a)  of  the  Act, 
we  conducted  a  verification  of  the 
information  provided  in  the 
questionnaire  response.  Our  final 
determination  will  be  based  on  verified 
information. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 


Deputy  Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  within  45  days  after  publication 
of  our  notice  in  the  Federal  Register. 

Public  Comment 

In  accordance  with  section  355.35  of 
our  regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  10:00 
a.m.  on  January  14, 1986  at  the  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  for  a  hearing  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  at  least  10  copies 
of  the  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  January  8, 1985.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

In  accordance  with  19  CFR  355.33(d) 
and  19  CFR  355.34,  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or,  if 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  die  Act  (19  U.S.C. 
1671b(f)). 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

E)ecember  19, 1985. 

(FR  Doc,  85-30770  Filed  12-27-85:  8:45  am) 
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[A-583-502] 

Welded  Carbon  Steel  API  Une  Pipe 
from  Taiwan;  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Department^of  Commerce. 
ACTION  Notice. 

summary:  We  have  preliminarily 
determined  that  welded  carbon  steel 
API  line  pipe  (line  pipe)  from  Taiwan  is 
being,  or  is  likely  to  be,  sold  in  the 
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United  States  at  less  than  fair  value  and 
that  critical  circumstances  exist,  and 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination.  We  have  also  directed 
the  U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  line  pipe 
from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  which 
is  90  days  before  the  date  of  publication 
of  this  notice,  and  to  require  a  cash 
deposit  or  bond  for  each  entry  in  an 
amount  equal  to  the  estimated  dumping 
margin  as  described  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  March  10, 1986. 

EFFECTIVE  DATE:  December  30, 1985. 

FOR  FURTHER  mFORMATiON  CONTACT: 

John  J.  Kenkel  or  Charles  Wilson,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  2Q230:  telephone:  (202) 
377-5404  or  (202)  377-5288. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  line  pipe  from  Taiwan  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673b)  (the  Act). 
The  estimated  margins  were  based  on 
the  best  information  available  as 
explained  below  in  the  section  of  this 
notice  which  describes  our  fair  value 
comparisons.  We  also  preliminarily 
found  that  critical  circumstances  exist. 
The  margins  preliminarily  found  for  the 
companies  investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice,  if  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  March  10, 1986. 

Case  History 

On  July  16, 1965,  we  received  a 
petition  filed  in  proper  form  from  the 
Line  Pipe  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
and  by  each  of  the  member  companies 
who  produce  line  pipe  on  behalf  of  the 
U.S.  industry  producing  Une  pipe.  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36),  the  petition  alleges  that 
imports  of  the  subject  merchandise  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act  (19  U.S.C.  1673),  and  that 
these  imports  are  materially  injuring,  or 


threatening  material  injury  to.  a  U.S. 
industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  investigation.  We  initiated 
the  investigation  on  August  5, 1965  (50 
FR  32245),  and  notified  the  ITC  of  our 
action. 

On  August  16, 1985.  questionnaires 
were  presented  to  coui^el  for  the 
respondents.  On  August  3a  1965,  the 
ITC  found  that  there  is  a  reasonable 
indication  that  imports  of  hne  pipe  from 
Taiwan  are  threatening  material  injury 
to  a  U.S.  industry  (U.S.  ITC  Pub.  No. 
1742,  August  1965). 

On  October  31, 1985.  counsel  for  the 
respondents  notified  us  that  they  would 
not  be  responding  to  our  questionnaire. 

Scope  of  Investigation 

The  product  covered  under  this 
investigation  is  welded  carbon  steel  line 
pipe  with  an  outside  diameter  of  a375 
inch  or  more  but  not  over  16  inches,  and 
with  a  wall  thickness  of  not  less  than 
.065  inch,  currently  classifiable'  in  the 
Tari^  Schedules  of  the  United  States. 
Annotated  (TSUSA).  under  items 
610.3208  and  610.3209l  This  product  is 
produced  to  various  API  specifications 
for  line  pipe,  most  notably  API-6L  or  . 
API-5LX. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  maiicet  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available 
as  required  by  section  776(b)  of  the  Act 
because  the  respondents  did  not  submit 
a  response. 

United  States  Price 

We  calculated  the  purchase  price  of 
welded  carbon  steel  API  line  pipe  as 
provided  in  section  772  of  the  AJct.  on 
the  basis  of  the  average  f.o.b.  packed 
values  for  the  six  month  period  of 
investigation  as  provided  in  the  IM146 
statistics  compiled  by  the  Bureau  of  the 
Census.  We  used  these  data  as  the  best 
information  available  instead  of  the 
average  FAS  values  for  a  17  month 
period  which  were  provided  in  the 
petition. 

Foreign  Market  Value 

In  accordance  with  section  773  of  the 
Act,  we  used  the  best  information 
available,  in  the  absence  of  a  response, 
to  calculate  foreign  market  value.  The 
best  information  available  for 
calculating  foreign  market  value  was 


statistics  provided  in  the  petition.  These 
statistics  were  published  by  the  Taiwan 
Department  of  Statistics  for  tlie  fourth 
quarter  of  1984.  These  statistics 
encompass  all  pipe  and  tube  production 
in  Taiwan. 

Preliminary  Affinnative  Deteminatioa 

of  Critical  Circumstances 

The  petitioners  alleged  that  imports  of 
line  pipe  from  Taiwan  present  "critical 
circumstances."  Under  section  733(e)  of 
the  Act.  critical  circumstances  exist  if 
we  have  a  reasonable  basis  to  believe  or 
suspect  that  (1)  there  is  a  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  class  or  kind  of  the 
merchandise  which  is  the  subject  of  the 
investigation:  or  the  person  by  whom,  or 
for  whose  account,  the  merchandise  was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  its  fair  value; 
and  (2)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

In  determining  whether  the  importer 
knew,  or  should  have  kno«vn  that  the 
exporter  was  dumping  the  merchandise, 
we  normally  consider  margins  of  25 
percent  or  more  to  constitute  knowledge 
of  dumping.  Since  the  margins  in  this 
case  exceed  this  level  we  find  that 
knowledge  of  dumping  can  be  imputed 
to  the  importers.  Because  we  believe 
that  the  importers  knew  or  should  have 
known  that  the  exporter  was  dumping 
the  merchandise,  we  do  not  have  to 
determine  whether  there  is  a  history  of 
dumping. 

We  generally  consider  the  following 
concerning  massive  imports:  (1) 
Whether  imports  have  surged  recently; 
(2)  recent  trends  in  import  penetration 
level;  (3)  whether  recent  imports  are 
significantly  above  the  average 
calculated  over  the  last  three  years;  and 
(4)  whether  the  pattern  of  imports  over 
that  three  year  period  may  be  explained 
by  seasonal  swings. 

In  considering  this  question,  we 
analyzed  recent  trade  statistics  (m 
import  levels  and  import  penetration 
ratios  for  line  pipe  from  Taiwan  for 
equal  periods  immediately  preceding 
and  following  the  filing  of  the  petition. 
We  also  took  into  consideration 
seasonal  factors.  Based  on  this  analysis, 
we  find  that  imports  of  the  subject 
merchandise  from  Taiwan  during  tlie 
period  subsequent  to  receipt  of  the 
petition  have  been  massive  when 
compared  to  recent  import  levels  and 
import  penetration  ratios. 

Therefore,  for  the  reasons  described 
above,  we  preliminarily  determine  that 
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"critical  circumstances"  exist  with 
respect  to  line  pipe  from  Taiwan. 

Verificatk» 

As  provided  in  section  776(a)  of  the 
Act,  if  a  timely  response  is  received,  we 
will  verify  all  information  used  in 
reaching  our  final  determination. 

SuspensioD  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  line  pipe 
from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  which 
is  90  days  before  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
The  United  States  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amounts  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price  as  shown  in  the  table 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n]o 
product  .  .  .  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  In  the  Hnal  countervailing 
duty  determination  on  line  pipe  from 
Taiwan,  we  found  that  the  export 
subsidies  were  de  minimis.  Therefore, 
the  bonding  rate  will  not  be  reduced  by 
the  amount  of  any  export  subsidies. 


Mwwlaclufvr/produow/vporter 


Far  East  Uactwiery  Company.  Ltd. 

Kao  Himg  Chwig  Iran  S  Staat  Coip.- 


27  96 
27  96 
27.96 


rrC  NotificatioD 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Adjfninistration.  The  ITC  will  determine 


whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry  before  the  later  of  120  days 
after  we  make  our  preliminary 
affirmative  determiniation  or  45  days 
after  we  make  our  final  affirmative 
determination. 

Public  Comment 

In  accordance  with  §  353.47  of  our 
regulations  (19  CFR  353.47).  if  requested, 
we  will  bold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  February 
12, 1986.  at  the  United  States 
Department  of  Commerce,  Room  1851, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington.  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  of  Import 
Administration.  Room  B-099,  within  10 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending:  and  (4)  a  list  of  the 
issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  February 
5, 1986.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
30  days  of  this  notice's  publication,  at 
the  above  address  and  in  at  least  10 
copies. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

December  23, 1985. 

[FR  Doc.  85-30766  Filed  12-27-85;  8:45  am) 
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Preliminary  Affirmative  Countervailing 
Duty  Oetennlnation:  In-Shall  Pistachioa 
From  Iran 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
.the  countervailing  duty  law  are  being 
provided  to  growers,  processors  or 
exporters  in  Iran  of  in-shell  pistachois. 
The  estimated  net  bounty  or  grant  is 
56.86  percent  ad  valorem. 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  in-shell  pistachdis  from  Iran 


that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  on 
entries  of  these  products  in  the  amount 
equal  to  the  estimated  net  bounty  or 
grant. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  on  or  before  March  5, 
1986. 

EFFECTIVE  DATE:  December  30, 1985. 

FOR  FURTHER  INFORMATION  contact: 

Thomas  Bombelles  or  Barbara  Tillman, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  EK:  20230: 
telephone:  (202)  377-3174  or  377-2438. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to  growers, 
processors  or  exporters  in  Iran  of  in- 
shell  pistachios.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Preferential  Exchange  Rate 

•  Foreign  Exchange  Retention  Scheme 

We  preliminarily  determine  the 
estimated  net  bounty  to  grant  for  in^ 
shell  pistachios  to  be  56.86  percent  ad 
valorem. 

Case  History 

On  September  26, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
California  Pistachio  Commission, 
Blackwell  Land  Company,  California 
Pistachio  Orchards,  Keenan  Farms  Inc., 
Kern  Pistachio  Hulling  and  Drying  Co- 
op. Los  Rachos  de  Poco  Pedro.  Pistachio 
Producers  of  California,  and  T.M.  Duche 
Nut  Company,  Inc.  on  behalf  of  growers 
and  processors  in  the  U.S.  pistachio  nuts 
industry.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  growers, 
processors  and  exporters  in  Iran  of 
pistachios  receive  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Since  Iran  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  sections  303 
(a)(1)  and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  the 
petitioners  are  not  required  to  allege 
that,  and  the  U.S.  International  Trade 
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Commission  is  not  required  to  determine 
whether,  imports  of  this  product 
materfally  mjnre.  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  groimds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  October  16, 1985,  we  initiated  such 
an  investigation  (50  FR  42990).  We 
staled  that  we  expected  to  issue  a 
preliminary  determination  on  or  beftwe 
December  20, 1985. 

We  presented  detailed  questioiuiaires 
to  the  govemmeDt  of  Algeria  in 
Washington,  DC  on  October  25. 1985. 
and  requested  that  they  forward  the 
questionnaire  to  the  Iranian  authorities 
in  their  capacity  as  the  protecting  power 
for  Iran  in  the  United  States.  We 
requested  a  response  to  our 
questionnaire  by  November  25. 1985.  On 
November  27. 1985,  the  government  of 
Algeria  forwarded  to  the  Department  a 
messerge  from  the  Iranian  authorities 
requesting  that  the  deadline  for 
submitting  a  response  be  extended  by 
two  months.  On  December  6, 1985,  we 
informed  the  Iranian  authorities,  through 
the  government  of  Algeria,  that  if  we  did 
not  receive  a  response  to  our 
questionnaire  by  December  9, 1985.  we 
may  have  to  use  the  best  information 
available  for  our  preliminary 
determination  as  required  by  §  355.39  of 
our  regulabons  (19  CFR  355.39).  We  did 
not  receive  a  response  on  December  9. 
either  from  the  government  of  Iran  or  the 
growers,  processors  or  exporters  of  the 
subject  merchandise  in  Iran.    •      , 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  in-shell  pistachio  nuts 
from  which  the  hull  has  been  removed, 
leaving  the  inner  hard  shells  and  the 
edible  meat  currently  specifically 
provided  for  under  item  145.26  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS). 

Analysis  of  Programs 

Because  we  did  not  receive  a 
response  to  our  questionnaire,  we  are 
using  the  best  information  available  as 
required  under  S  355.39  of  our 
regulations  (19  CFR  355.39),  adversely 
inferring  countervailability  and  receipt 
of  benefits  based  on  the  absence  of  a 
response.  The  Department  has  no  record 
of  past  countervailing  duty 
investigations  or  administrative  reviews 
involving  Iran  and,  therefore,  we  are 
unable  to  include  our  own  information 
in  estimating  the  benefit  from  programs 
alleged  to  be  bounties  or  grants  in  the 
petition.  In  addition,  we  have  been 
unable  to  obtain  information  from 
independent  sources  regarding  the 
alleged  subsidies  that  would  supplement 


or  replace  that  supplied  by  the 
petitioners.  If  we  do  not  receive  a 
complete  response  in  time  to  verify  the 
information  submitted,  we  will  continue 
to  seek  information  from  our  own 
sources  to  determine  the 
countervailability  and  level  of  benefits 
of  the  programs  under  investigation.  As 
best  information  available,  we  are  using 
the  estimates  of  benefits  included  in  the 
petition.  For  those  programs  on  which 
the  petitioners  provided  no  estimates  of 
benefits,  we  are  seeking  additional 
information  to  determine  whether  a 
bounty  or  grant  has  been  conferred. 

I.  Programs  Prelbniiiarily  Detemiiied  to 
Confer  Bounties  or  Craati 

We  prehminarily  determine  that 
bounties  of  grants  are  being  provided  to 
growers,  processors  or  exporters  in  Iran 
of  in-shell  pistachios  under  the  followiiig 
programs. 

A.  Preferential  Exchange  Rate    '■-• 

Petitioners  aDege  that  exporters  of 
pistachios  in  Irian  are  entitled  to 
exchange  foreign  currency  earned  from 
export  sales  at  a  premium  of  10  percent 
above  the  official  rate  and  that  this 
preferential  rate  is  limited  to  exporters. 

As  best  information  available,  we 
preliminarily  determine  that  the 
companies  under  investigation  received 
an  additional  10  percent  above  the 
official  exchange  rate  on  repatriated 
foreign  exchange  earned  from  export 
sales.  On  this  basis,  we  preliminarily 
determine  an  estimated  net  bounty  or 
grant  of  10.00  percent  ad  valorem. 

B.  Foreign  Currency  Retention  Scheme 

Petitioners  allege  that  exporters  of 
pistachios  in  Iran  may  benefit  from 
retained  foreign  exchange  earned  from 
export  sales.  According  to  information 
submitted  in  the  petition,  exporters  of 
pistachios  in  Iran  may  benefit  from 
retained  foreign  currency  in  two  ways. 

First,  the  exporter  can  use  the  extra 
foreign  exchange  gained  as  a  result  of 
the  preferential  exchange  rate  to  import 
goods  for  resale  in  fran  at  whatever 
price  the  market  will  bear.  According  to 
the  petition,  the  free  market  price  of 
in\ported  goods  is  often  five  to  six  times 
higher  than  the  price  set  by  the 
government  of  Iran. 

Second,  a  pistachio  exporter  may  sell 
retained  foreign  exchange  at  the  free 
market  rate  to  any  person  in  Iran  with  a 
need  for  foreign  currency.  According  to 
the  most  recent  International  Monetary 
Fund  statistics  provided  by  the 
petitioners,  the  difference  between  the 
official  and  free  market  dollar/rial 
exchange  rate  is  537.5  rials. 

Because  we  have  not  received  a 
response  to  our  questionnaire  in  this 


investigation,  ^^re  have  no  informatioB 
beyond  that  in  the  petition  to  use  in 
analyzing  this  program.  We  have  no 
way  of  knowing  whether  pistachio    . 
exporters  in  Iran  do.  in  fact,  have  the 
ability  to  import  goods  and  sell  them  or 
foreign  currency  at  a  premium  over 
official  prices  or  exchange  rates,  and 
whether  this  right  would  confer  a 
countervailable  benefit.  Therefore,  as 
best  information  available,  we 
pr^minarily  determine  that  this 
program  confers  a  bounty  or  grant  To 
calculate  the  benefit,  we  assiune  that 
the  exporters  use  both  methods  of 
foreign  exchange  retention,  and  we 
averaged  the  two  estimates  of  benefits 
provided  by  the  petitioners.  On  this 
basis,  we  preHminarity  determine  an 
estimated  net  bounty  or  grant  of  46.88 
percent  ad  valorem.  If  we  receive  a 
timely  and  complete  response  in  this 
investigation,  we  will  verify  any 
information  relating  to  currency 
retention  for  our  final  determination. 

II.  Programs  for  Wfaicfa  We  Need 
Addit^nal  Inf onnalian 

Information  regarding  the  level  of 
benefits  received  under  the  following 
programs  was  not  supplied  by 
petitioners.  We  have  also  been  unable 
to  discover  any  information  on  the  level 
of  benefits  or  potential 
countervailabilify  of  these  programs 
from  any  sources  other  than  the  petition. 
Therefoie,  we  preliminarily  determine 
that  we  need  additional  information  on 
the  following  programs^ 

A.  Price  Supports  and/or  Guaranteed  . 
Purchase  of  All  Production 

Petitioners  allege  that  pistachio 
growers  in  Iran  may  benefit  frxim  a 
government  policy  of  granteeing 
purchase  of,  and  subsidizing  prices  for. 
certain  major  food  commodities. 
Petitioners  state  that  the  government  of 
Iran  gave  the  Rafsanjan  Cooperative, 
the  country's  principal  pistachio 
cooperative,  a  $100  million  loan  on 
terms  inconsistent  with  commercial 
considerations  to  purchase  and 
stockpile  pistachios. 

Since  the  respondents  did  not  provide 
a  response  in  this  investigation,  and 
neither  the  petitioners  nor  the 
Department  was  able  to  find  information 
upon  which  to  determine  the 
countervailability  of  this  loan,  we 
cannot  quantify  the  amount  of  any 
bounty  or  grant  that  may  have  been 
received. 

B.  Preferential  Provisiem  ofFertiiixer 
and  Macbinery 

Petitioners  allege  that  agricultural 
cooperatives,  such  as  the  Rafsanjan  . 
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Cooperative,  can  obtain  fertilizer  and 
machinery  from  the  govemmenl  at 
preferential  prices. 

According  to  the  petition,  the  extent  of 
the  benefit  varies  with  the  crop 
produced.  Petitioners  further  allege  that 
these  cooperatives,  in  turn,  provide  both 
fertilizer  and  machinery  to  their 
members  on  terms  inconsistent  with 
commercial  considerations. 

Because  the  respondents  did  not 
provide  a  response  in  this  case  and  the 
petitioners  were  unable  to  provide 
information  as  to  whether  and  to  what 
degree  the  pistachio  industry  receives 
countervailabie  benefits  under  this 
program,  we  cannot  determine  whether 
this  program  provides  a  bounty  or  grant 
or  quantify  any  estimated  bounfy  or 
grant. 

C.  Preferential  Credit 

Petitioners  allege  that  agricultural 
cooperatives  in  Iran  make  preferential 
credit  available  from  funds  provided  by 
the  government  to  their  members. 
Petitioners  argue  that  the  Rafsanjan 
Cooperative  is  the  principal  cooperative 
for  pistachios  in  Iran  and  that  this 
organization  may  provide  loans  on 
terms  inconsistent  with  commercial 
considerations  to  its  members.  He  did 
not  receive  a  response  to  our 
questionnaire  in  this  case,  and  neither 
the  Department  nor  the  petitioners  was 
able  to  develop  any  information  on 
which  to  make  a  preliminary 
determination. 

D.  Tax  Exemptions        ,     ,  -  -■   ■ 

Petitioners  allege  that  pistachio 
farmers  may  benefit  from  legislation 
exempting  farmers  and  livestock 
breeders  from  paying  taxes,  provided 
they  follow  government  agricultural 
guidelines. 

The  respondents  have  not  provided 
any  information  about  any  tax 
exemptions  available  to  farmers  in  Iran. 
Neither  the  Department  nor  the 
petitioners  were  able  to  find  any 
information  regarding  the  potential 
countervailability  or  level  of  benefit 
under  this  program. 

E.  Provision  of  Water  and  Irrigation 

Petitioners  allege  that  pistachio 
growers  in  Iran  may  benefit  from 
construction  of  soil  dams,  flood  barriers, 
canals  and  other  irrigation  projects 
undertaken  by  the  government  to 
increase  agricultural  production. 

Because  we  have  not  received  a 
response  in  this  case,  we  do  not  have 
any  information  on  which  to  base  a 
determination.  Petitioners  did  not 
provide  any  information  on  the  amount 
of  benefit  conferred  by  this  program. 


Therefore,  we  are  unable  to  quantify  an 
estimated  net  bounty  or  grant. 

f.  Technical  Support 

Petitioners  allege  that  pistachio 
growers  in  Iran  may  receive  technical 
support  as  part  of  the  government's 
program  to  support  agricultural 
development.  Petitioners  argue  that 
technical  support  has  included  research 
projects  to  improve  cultivation 
techniques,  and  assistance  in  -       ^ 

harvesting,  marketing  and  use  of 
fertilizer.  The  respondents  have  not 
provided  any  information  about  any 
benents  available  under  this  program  to 
pistachio  growers.  Neither  the 
petitioners  nor  the  Department  was  able 
to  find  any  information  regarding  the 
level  of  benefits  or  potential 
countervailability  of  this  program. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  if  we  receive  complete 
responses  in  a  timely  manner,  we  will 
verify  the  data  used  in  making  our  fmal 
determination.  We  will  not  accept  any 
statement  in  a  response  that  cannot  be 
veriRed  for  our  Rnal  determination. 

Suspension  of  Liquidation    ; 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  in-shell  pistachios  from 
Iran  which  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register  and  to 
require  a  cash  deposit  or  bond  for  each 
entry  in  the  amount  of  56.86  percent  ad 
valorem.  This  suspension  will  remain  in 
effect  until  further  notice. 

Public  Comment 

In  accordance  %vith  §  355.35  of  our 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
this  preliminary  determination  at  10:00 
a.m.  on  January  29, 1986,  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  at  least  10  copies  of  the  pre- 
hearing briefs  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  January 


22, 1986.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  In 
accordance  with  19  CFR  355.33(d)  and 
19  CFR  355.34,  written  views  will  be 
considered  if  received  not  less  than  30 
days  before  the  Hnal  determination  or,  i 
a  hearing  is  held,  within  10  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  the  Act  (19  U.S.C. 
1671  b(f)). 

Dated:  December  20, 1985.   •.  .  .  *".' 

Gilbert  B.  Kaplan,  '    ^ 

Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc  85-30773  Filed  12-27-85;  8:45  amj 

BIUJNG  COOE  3S10-0 


U.S.  Department  of  Agriculture; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument  i 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Numben  85-197. 

Applicant:  U.S.  Department  of 
Agriculture,  Albany,  CA  94710. 

Instrument:  Thermal  Ionization  Mass 
Spectrometer  System,  Model  261  and 
Accessories. 

Manufacturer  Pinnigan  MAT,  West     ,^ 
Germany. 

Intended  use:  See  notice  at  50  FR 
26394. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  ts 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  (1)  automatic  sample  feed  and 
computer-controlled  thermal  ionization 
for  large  sample  analysis,  and  (2)  a  total 
transmission  (ratio  of  ions  leaving  the 
filament  to  ions  collected)  of  more  than 
45  percent.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  September  25, 1985  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  aplicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Direcfor.  Statutory  Import  Programs  Staff:  '■'■  ■ 
|FR  Doc.  85-30774  Filed  12-27-85:  8:45  am] 

BIUJNO  CODE  SSIfr-OS-M 


U.S.  Department  of  Commerce;  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6lc)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  85-189.  .    ,  . 

Applicant:  U.S.  Department  of   *         • 
Commerce^  Gaithersburg.  MD  20899. 

Instrument:  Accessories  for  an  Ion 
Microanalyzer. 

Manufacturer:  Cameca,  France. 

Intended  use:  See  notice  at  50  PR 
26395. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  Jhis  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  by  the  same  manufacturer.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  September  24, 
1985  that  the  accessory  is  pertinent  to 
the  intended  uses  and  that  it  knows  of 
no  comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  85-30775  Filed  12-27-85:  8:45  am] 
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National  Institute  on  Aging;  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials    "^ 
Important  Act  Of  1966  (Pub.  L.  89-651,  80 
Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30  AM 


and  5:00 1^  in  Room  1523.  U.S. 
Department  of  Commerce.  14tli  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  85-097. 

Applicant:  National  Institute  on  '' 

Aging.  Baltimore,  MD  21224. 

Instrument:  NMR  Spectrometer,  Model 
TMR-32A  with  Accessories. 

Manufacturer  Oxford  Research 
Systems.  United  Kingdom. 

Intended  use:  See  notice  at  50  FR 
11232. 

Comments:  None  received. 

Decision:  Approved.  No  instnmient  of 
equivalent  scientiHc  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  Stales  at  the 
time  the  instrument  was  ordered 
(September  6, 1983). 

Reasons:  The  foreign  instrument 
provides  a  magnet  bore  diameter 
sufficient  for  whole-body,  horizontal 
imaging  of  the  the  animals  under  study 
and  for  the  required  probe 
configurations.  The  National  Institutes 
of  Health  advises  in  its  memorandum 
dated  September  10, 1985  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  being  manufactured  at  the  time  the 
foreign  instrument  was  ordered. 

We  know  of  no  other  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
being  manufactured  at  the  time  the 
foreign  instrument  was  ordered. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  CreeU 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  85-30776  Filed  12-27-85:  8:45  am] 

BiLUNG  COO£  3S10-OS-M 


Oakland  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  85-248. 

Applicant:  Oakland  University, 
Rochester.  MI  48063. 

Instrument:  Electron  Micfoscope, 
Model  LEM-2000  with  Accessories. 


Manufacturer  Akashi-Seisakusho. 
Ltd.,  Japan. 

Intended  use:  See  notice  at  50  FR 
33992. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  Hie  foreign  instrument 
provides  examination  of  the  identical 
area  of  a  specimen  by  light  and  electron 
microscopy.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  September  la  1985  that  (1)  this 
capability  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  Icnows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Crael, 

Director.  Statutory  Import  Prograau  Staff. 
|FR  Doc  85-30777  Filed  12-27-65: 8:45  am| 

BHJJNO  OOK  3610-OS-M 


ITte  Rockefeller  University;  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  US. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  No.  85-178,  Applicant  The 
Rockefeller  University,  New  Yorl^  NY 
10021.  Instrument:  Micromanipulators, 
Model  520137  and  520138.  Manufacturer 
Leitz,  West  Germany.  Intended  Use:  See 
notice  at  50  FR  24552. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmient,  for  such  piuposes  as  it  is 
intended  to  be  used,  is  being 
manufacturerd  in  the  United  States. 

Reasons:  llie  forei^  instrument  can 
control  the  movement  of 
microinstruments  in  the  X-Y  plane  with 
a  single  lever  having  a  range  of  gear 
ratios  from  1:  Vie  to  l:V^oo.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  September  10, 1985 
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that  (1)  this  capabiUty  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Outy-Free 
Educational  and  Scientific  Materials) 
Frank  W.CimI. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  85-30778  Filed  12-27-85;  8:45  am] 
MIXING  COOe  SSIO-OS-M 


University  of  Georgia;  Decision  on 
Application  for  Outy-Free  Entry  of 
Sctontiflc  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
ScientiHc  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5.-00  PM  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Docket  No.  85-175.  Applicant: 
University  of  Georgia.  Athens,  GA 
30602.  Instrument:  Picosecond 
Fluorescence  Spectrometer.  Model  PS  60 
with  Accessories.  Manufacturer: 
Applied  Photophysics  Ltd..  United 
Kingdom.  Intended  Use:  See  notice  at  50 
FR  23754. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientiTic  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides  time-resolved  lifetime 
fluorometry  in  the  picosecond  range 
with  single  photon  counting.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  September  10, 
1985  that  (1)  this  capability  is  pertinent 
to  applicant's  intended  purpose  and  (2) 
it  knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  importation  of  Duty-Free 
Educational  and  Scientific  Materials. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  85-30779  Filed  12-27-85;  8:45  am) 

BNXING  COOE  SS10-OS-M 

University  of  Minnesota;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrunnent 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
ScientiHc.  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat,  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  No.:  85-204.  Applicant: 
University  of  Minnesota,  St.  Paul,  MN 
55105.  Instrument:  Mass  Spectrometer, 
Model  VG  7070EQ  with  Accessories. 
Manufacturer  V.G.  Instruments,  Inc.. 
United  Kingdom.  Intended  Use:  See 
notice  at  50  FR  26394. 

Comments:  None  received. 

Decision:  Approved.  No  domestic 
manufacturer  was  both  "able  and 
willing"  to  manufacture  an  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  for  such 
purposes  as  the  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
§  301.5(d)(2)  of  the  regulations,  at  the 
time  the  foreign  instrument  was  ordered 
(March  15, 1985). 

Reasons:  The  foreign  instrument 
provides  high  resolution  tandem  mass 
spectrometry  in  parent,  daughter,  and 
neutral  loss  scanning  models  and  mass 
range  of  1  to  12.000  atomic  mass  units  at 
an  accelerating  potential  of  1,000  volts. 
This  capability  is  pertinent  to  the 
applicant's  intended  purposes.  We  know 
of  no  domestic  manufacturer  both  able 
and  willing  to  provide  an  instrument 
with  the  required  features  at  the  time 
the  foreign  instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments.  §  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  imreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  th*^me 
general  category  shall  be  tawl  into 
account,  as  well  as  other  Is^ms  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 


This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  hmitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 
The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  it,  it 
is  apparent  that  the  domestic 
manufacturer  was  either  not  able  or  not 
willing  to  produce  an  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  the 
foreign  instrument  was  intended  to  be 
used  at  the  time  the  foreign  instrument 
was  ordered. 

(Catalog  of  Federal  Domegtic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael. 

Director.  Statutory  Import  Programs  Staff.  • 
[FR  Doc.  85-30780  Filed  12-27-65;  8:45  amj 
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COIMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  People's  RepulHic 
of  China  Effective  on  January  1, 1986 
December  24, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background     ^  , 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between 
the  Government  of  the  United  States 
and  the  People's  Republic  of  China 
establishes"  specific  limits  for  Categories 
313.  314.  315,  317.  320pt.  (only  T.S.U.S. 
items  320.—  through  322.—  and  326. — 
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through  328.—  with  statistical  suffixes 
21.  22.  24.  31.  38. 49,  57.  74. 80  and  96). 
331.  333.  334.  335.  336.  337.  338.  339.  340, 
341.  342.  345.  347/348.  350,  351.  352. 
359pt..  {only  T.S.U.S.A.  numbers 
381.0822.  381.6510.  384.0928.  and 
384.5227).  363.  438.  443.  444.  445/446.  447. 
448.  613pt.  (only  T.S.U.S.A.  numbers 
338.5039,  338.5042.  338.5043.  338.5047. 
338.5048.  338.5053,  338.5054,  338.5058. 
and  338.5059],  631,  634,  635,  636,  639.  640. 
641.  645/646,  647,  648,  649.  and  669pt. 
(only  T.S.U.S.A.  number  385.5300), 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month 
period  which  begins  on  January  1. 1986 
and  extends  through  December  31. 1986. 

The  agreement  also  provides  a 
consultation  mechanism  for  categories 
of  textile  products  which  are  not  subject 
to  specific  ceilings  and  for  which  levels 
may  be  established  during  the  year.  In 
the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption, 
or  withdrawal  ^m  warehouse  for 
consumption,  of  textile  products  in  the 
designated  categories,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
twelve-month  period  beginning  on 
January  1, 1986  and  extending  through 
December  31, 1986  in  excess  of  the 
indicated  restraint  limits. 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924),  December  14, 
1983,  (48  FR  55607),  December  30. 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754.  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the  - 
Implementation  of  Textile  Agreements. 

Commissioner  of  Customs, 
Department  of  tJte  Treasury, 
Washington,  DC  20229. 
.  Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geniiva  on  December  20. 


1873.  as  extended  on  December  15. 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  August  19. 1983.  as  amended. 
l>etween  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit 
effective  on  January  1. 1986,  entry  into  the 
United  States  for  consumption  and' 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1986  and  extending 
through  December  31, 1986  in  excess  of  the 
indicated  restrain  limits: 


CtHtgor, 

313.„._ „.. 

51,940.934  tquare  yardi. 

314 

16,390.905  square  yank. 

315 

165,000,000  tquare  yards 

317pt.....    _ 

16.224,000  square  yards  of  wtMi  not 

ore  Itian  3.244.800  square  yards  Shan 

-  - 

tM    m    TS.US     Items    320 —through 

331— wtth   statistical   suffnes   SO,   87 

and  93. 

320pl. ' 

14,331.200  square  yards 

331 - 

3,837,207  dozen  pairs 

333 „ 

60,197  dozen. 

334 

225.314  dozan^ 

335 :. 

304,094  dozen 

336 

122.004  dotan. 

337 

960,134  dozen. 

338 _ — 

851.462  dozen  o<  wMch  not  more  ttiar 

609,795  dozen  shaH  be  in  T.S.U  S.A 

numbers  381.0240  and  381.4130 

339 

992.929  dozen 

340 - _. 

625,458  dozen. 

341. „ — 

499,114  dozea 

342 _..„ 

184,607  dozen 

345 _ 

88,969  dozen. 

347/348 - 

1.947.761  dozen 

350 

103,029  dozen. 

351 _. 

335,711  dozen. 

352 

1.310.430  dozea 

359pt» 

744,188  pounds 

363 

21,136.345  numbers 

438 

22.220  dozen 

443 „ 

lOXMS  dozen. 

444 

15.302  dozen. 

445/446 

262,753  dozen. 

447 

71,312  dozen 

448 

19,060  dozen 

613pt> 

24,931.150  square  yards 

631 „... 

753,401  dozen  pairs 

634 

429,350  dozen. 

635 

446,563  dozen. 

636..._ 

351,350  dozen. 

639 

962,334  dozen. 

640 -- _. 

1,169.218  dozea 

641 

973,007  dozen. 

645/646 

656  729  dozen. 

647 

844,722  dozen. 

648 -..._ 

1.087,145  dozen. 

649 _ 

627,328  dozen. 

669pt< 

2.640.460  pounds. 

■In  Category  320.  onty  TS.US  items  320— through 
322.— and  326— through  328— «nth  statstical  suffixes.  21. 
22  24.  31,  38.  49,  57,  74,  BO  and  98. 

»ln  Category  359pt  onty  TS.O.S.A  numbers  381.0822. 
381  6510.  384  0928  and  384  5227. 

'In  Category  613,  only  TSU.S.A  numbers  338.5039. 
338  5042.  338  5043.  336.5047.  338  5048.  338.5053. 
338  5054.  338  5058.  338  5059. 

•  In  Category  669,  only  T.S  U.S.A  number  385.5300 

In  carrying  out  this  directive  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  manufactured  in  China,  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1985  and  extending 
through  December  31. 1985.  shall,  to  the 
extent  of  any  unfilled  balances,  be  charged 
against  the  levels  of  restraint  established  for 
such  goods  during  the  twelve-month  period 


beginning  on  January  1. 1985  and  extending 
through  December  31, 1985.  In  the  event  the 
levels  of  restraint  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  l>e  subject  to  the  levels  set 
forth  in  this  letter  with  the  exceptions  noted 
t>elow. 

Merchandise  exported  during  the  tweU'e- 
month  period  which  t>egan  on  January  1. 196S 
and  extends  through  December  31. 198S  in 
Categories  314,  320pt.».  331  and  340.  shall  be 
permitted  entry  into  the  United  States  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  in  the  following  amounts 
during  each  month  of  the  Januarj'  tlmugh 
May  1986  period: 


Caiegoiy 


314_... 

320pi' 

331 

340 


Amoifillobe 
per  fnor#i 


1278.181 
2je6.240 

787.441 
MSJOK 


■)n  Caleganr  320.  ottty  those  T.SXI.S  imm  Mmri  m 
footnote  1  on  page  1 

Merchandise  entered  in  1986  in  the 
foregoing  categories,  exported  during  the 
twelve-month  period  which  began  on  January 
1. 1985  and  extends  through  December  31. 
1985.  plus  goods  exported  during  the  tweU'e- 
month  period  which  begins  on  January  1.  1986 
and  extends  through  December  31. 1986.  shall 
not  together  exceed  the  1986  limits 
established  for  such  goods  in  this  directive. 

The  limits  set  forth  alMve  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of 
August  19. 1983  as  amended,  which  provide, 
in  part,  that:  (1)  With  the  exception  of 
Category  315.  certain  specific  limits  may  be 
exceeded  by  not  more  than  S  or  7  percent  of 
its  square  yard  equivalent  total.  pro\ided  that 
the  amount  of  the  increase  is  compensated 
for  by  an  equivalent  square  yard  decrease  in 
one  or  more  other  specific  limits  in  that 
agreement  year;  (2)  subject  to  consultations, 
specific  limits  may  be  increased  for  carryover 
and  carrj'forward  up  to  10  percent  of  the 
applicable  categor>'  limit  in  any  agreement 
year  according  to  the  terms  specified  in  the 
agreement:  and  (3)  administrative 
arrangements  or  adjustments  may  t>e  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement,  referred  to  above, 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607).  December  30. 1983  (48 
FR  57584).  April  4. 1964  (49  FR  13397).  June  28. 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754). 
November  9. 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1965). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  includeentry  for  consumption  into  the 
Commonwealth  of  Puerto  Rim, 


■^lilfwiHPr, 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  mlemaking  provisions  of  5 
U.S.C  533(a)(1). 

Sincerely, 
Leonard  A.  Mobley, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-30873  Filed  12-27-85;  8:45  am) 

SILLMQ  CODE  3S10-0R-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Closed  Meeting 

December  20, 1985. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Close  Air  Support 
will  meet  January  16. 1986  from  9:00  a.m. 
to  4:30  p.m.  at  HQ  Army  Training  and 
Doctrine  Command,  Ft.  Monroe,  VA, 
and  on  January  17, 1986  at  AF 
Armament  Division  Headquarters,  Eglin 
AFa  FL.  from  9:00  a.m.  to  4:00  p.m. 

The  purpose  of  this  meeting  is  to 
review  Army  doctrine  on  the 
employment  of  close  air  support,  review 
Air  Force  initiatives  to  upgrade  close  air 
support  aircraft,  and  review  weapon 
development  programs. 

This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^648. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  85-30819  Filed  12-27-85:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Publication  of  Approved  Systems  of 
Need  Analysis  for  ttie  National  Direct 
Student  Loan,  College  Work-Study, 
and  Supplemental  Educational 
Opportunity  Grant  Programs 

AGEMCY:  Department  of  Education. 
ACTION:  Notice  of  approved  systems  of 
need  analysis  for  academic  year  1986- 
87. 

SUMMARY:  The  Secretary  of  Education 
announces  approved  need  analysis 
systems  that  institutions  of  higher 
education  must  use  in  calculating  a 
student's  nnanciai  need  during 


academic  year  1986-87  under  the 
NaHonal  Direct  Student  Loan  (NDSL), 
College  Work-Study  (CWS),  and 
Supplemental  Educational  Opportunity 
Grant  (SEOG)  Programs.  These 
programs  are  known  collectively  as  the 
campus-based  programs.  The  Secretary 
takes  this  action  under  the  authority  of 
the  Student  Financial  Assistance 
Technical  Amendments  Act  of  1982 
(Pub.  L  97-301)  as  amended  and  34  CFR 
674.13,  675.13,  and  676.13  of  the  NDSL, 
CWS,  and  SEOG  program  regulations, 
respectively. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  O.  Henry  or  Anna  S.  Borlaug, 
Division  of  Pohcy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4018,  ROB-3,  Washington,  DC 
20202.  Telephone  (202)  245-9720. 

SUPPLEMENTARY  INFORMATION: 
Program  Information 

The  campus-based  programs  are 
"need  based"  student  financial  aid 
programs.  Under  each  program,  an 
institution  must  determine  whether  a 
student  has  financial  need.  It  determines 
need  by  subtracting  from  the  student's 
educational  costs,  his  or  her  expected 
family  contribution,  i.e.,  the  amount  the 
student  and  his  or  her  parents  may 
reasonably  be  expected  to  contribute 
toward  his  or  her  educational  costs. 
Institutions  determine  a  student's 
expected  family  contribution  by  using  a 
need  analysis  system. 

The  systems  listed  below  qualified  as 
approved  systems  of  need  analysis 
under  the  above  cited  regulations  for 
each  program,  or  are  approved  under  the 
Notice  of  publication  of  sample  cases 
and  expected  parental  contributions  for 
the  National  Direct  Student  Loan, 
College  Work-Study  and  Supplemental 
Educational  Opportunity  Grant 
Programs  published  in  the  Federal 
Register  of  July  22, 1985  (50  FR  29720- 
29721),  and  the  correction  notice 
published  in  the  Federal  Register  of 
September  9, 1985  (50  FR  36651).  To 
determine  a  student's  expected  family 
contribution  under  the  National  Direct 
Student  Loan,  College  Work-Study,  and 
Supplemental  Educational  Opportunity 
Grant  Programs  for  academic  year  1986- 
1987,  an  institution  must  use  one  of  the 
following  organizations'  and  agencies' 
systems  of  need  analysis: 

1.  Advanced  Process  Laboratories, 
Omaha,  Nebraska. 

2.  The  American  College  Testing 
Program,  Iowa  City,  Iowa. 

3.  Calculator  Systems  Associates, 
Corona,  California. 


4.  The  College  Board.  Ilie  College 
Scholarship  Service,  New  York,  New 
York. 

5.  Compugrant,  Inc.,  Hiram,  Ohio. 

6.  Diversified  Financial  Aid  Services, 
Inc.,  Albuquerque,  New  Mexico. 

7.  Financial  Analysis  Service,  Hiram, 
Ohio. 

8.  G.E.  White  Needs  Analysis  System, 
Lake  Forest,  Illinois. 

9.  Graduate  and  Professional  School 
Financial  Aid  Service,  (For  graduate  and 
professional  students  only),  Princeton, 
New  Jersey. 

10.  Illinois  State  Scholarship 
Commission,  Springfield,  Illinois. 

11.  Information  and  Communications. 
Inc.,  SAFE  System,  San  Diego, 
California. 

12.  M-Data,  Big  Rapids,  Michigan. 

13.  National  Education  Corporation. 
Irvine,  California. 

14.  Pan  American  University, 
Edinburg,  Texas. 

15.  Pennsylvania  Higher  Education 
Assistance  Agency,  Harrisburg, 
Pennsylvania. 

16.  Sigma  Systems,  Inc..  Los  Angeles, 
California. 

17.  Family  Contribution  (FC)  printed 
on  the  Student  Aid  Report,  United  States 
Department  of  Education. 

18.  The  method  of  calculating  student 
aid  indices  used  in  the  Pell  Grant 
Program  (34  CFR  Part  690),  United  States 
Department  of  Education. 

19.  The  Income  Tax  System 
(dependent  students  only),  United  States 
Department  of  Education. 

(Sec.  4  of  Pub.  L.  97-301] 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.038,  National  Direct  Student  L,oan 
Program;  84.033.  College  Work-Study 
Program;  and  84.007,  Supplemental 
Educational  Opportunity  Grant  Program) 

Dated:  December  23, 1965. 
C  Ronald  Kimberling, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  85-30734  Filed  12-27-85:  8;45  amj 

BIUJNOCOOC  40IMM>V« 


National  Advisory  Council  on  Indian 
Education;  Cancellation  of  Closed 
Meeting 

agency:  National  Advisory  Council  on 

Indian  Education. 

ACTKHK  Cancellation  of  Closed  Meeting. 

summary:  Notice  is  hereby  given  of  the 
cancellation  of  the  National  Advisory 
Council  on  Indian  Education  meeting, 
January  7-10, 1986.  in  Washington,  D.C., 
as  published  in  the  Federal  Register  on 
Monday,  December  16, 1985.  Volume  50. 
No,  241.  Page  51283. 
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Dated:  December  23. 1985.  Signed  at 
Washington.  D.C 

Lincoln  C  WUla. 

Executive  Director,  National  Advisory 
Council  on  Indian  Education. 
[FR  Doc  85-30753  nied  12-27-86:  ft4S  an) 
HLUNO  CODE  4O0O-01-4I 


DEPARTMENT  OF  ENERGY 

Offic*  of  CoRMrvalion  and 
Renewable  Energy 

National  Energy  Extension  Serviee 
Advisory  Board;  Open  Meeting 

Pursoant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pab. 
L  92-463,  88  Stat.  770}.  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

Name:  National  Energy  Extension  Service 
Advisory  Board  Subcommittee. 

Date  and  Time:  Thorsday.  Janvary  23, 
1986—6:00  a  jn.-fi:00  p.m.  Friday.  January  24. 
1986— 8.-00  aA.-&CIO  p.ra. 

Phce:  The  Hentey  Park  Hotei.  926 
MassachusetU  Avenue.  NW.  WaaUngton.  DC 
20001. 

Contact  Susan  D.  Heard.  Department  of 
Energy.  Forrestat  Building — SAOSl.  1000 
Independence  Avenue,  SW.,  Washington.  DC 
205a5,  Telephone:  202-252-8292. 

Purpose  of  the  Board:  The  Board  «vas 
establisfaed  to  carry  on  a  contimdiig  review  of 
the  National  Energy  Extension  Service  and 
the  plans  and  activities  of  each  State  in 
implementing  Energy  Extension  Service 
programs.  Additionally,  the  Board  is 
responsible  for  reporting  on  an  annual  basts 
to  the  Congress,  the  Secretary  of  Energy,  and 
the  Director  erf  the  Energy  BxtenaioB  Service. 

Tentative  Agenda 

Thursday.  January  23, 1986 

•  Preparation  of  a  draft  of  the  Board's 
Seventh  Annual  Report. 

•  Public  comment  (10  minute  rule). 

Friday,  January  24. 1986 

•  Preparation  of  a  draft  of  the  Board's 
Seventh  Annual  Report 

•  Public  comment  (10  minute  rale). 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  condoct 
the  meeting  in  a  fashion  that  will,  iahis 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to 
do  so  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Sosan  D. 
Heard  at  202-252-6292.  Requests  must 
be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provisicMi  will 
be  made  to  include  the  presentation  on 
the  agenda. 


Transcripts:  Available  for  pabbc 
review  and  copying  at  the  Public 
Reading  Room.  lE-190.  Forrestal 
Building,  1000  Imiependenc*  Avenue. 
SW.,  Washington,  DC,  between  WOO  turn. 
and  4:00  p.m.,  Monday  thru  Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  December  24. 
1985. 

ICDeanHakM. 

Advisory  Committee  k§aitageammt  Officer. 
[FR  Doa  8S-30e45  Piled  U-27-Ki  M»  araj 


Federal  Energy  Re^dAtoiY 
Commission 

(Docket  Ho.  TAM-«-4t-«M} 

ANR  Pipeline  Co;  Notice  of  Rate 
CtiangeRling 

December  23, 1985. 
Take  rjotice  that  on  December  16, 

1985.  ANR  Pipeline  Company  ("ANRH. 
pursuant  to  ordering  paragraph  fB)  of 
the  Commission's  October  28, 1965 
Order  at  Docket  No.  TA  86-1-48-000, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
("Commission ")  the  following  tariff 
sheets  to  Original  Volume  Na  1  of  its 
F.E.R.C.  Gas  Tariff: 

Second  Substitute  Third  Revised  Sheet 
No.  16.  Effective  Date:  November  1. 
1985 
Substitute  Fourth  Revised  Sheet  No.  18. 
Effective  Date:  January  1. 1986 
Second  Substitute  Third  Revised 
Sheet  No.  18  reflects  the  elimination  of 
the  effect  of  concurrent  exchange 
imbalances  from  the  Account  No.  191 
balances  as  filed  in  ANR's  November  1. 
1985  PGA  filing. 

Substitute  Fourth  Revised  Sheet  No. 
18  reflects  the  cumulative  effect  of  the 
adjustment  of  the  exchange  imbalances 
described  above  and  the  GRI 
adjustment  to  be  effective  January  1, 

1986.  Such  GRI  adjustment  is  in 
compliance  with  the  Commission's 
Opinion  Na  243. 

ANR  has  also  tendered  for  filing 
Substitute  First  Revised  Sheet  No.  41  to 
be  effective  August  1. 1985.  This  tariff 
sheet  reflects  the  correction  of  an 
inadvertent  statement  of  a  rate  on 
ANR's  Rate  Schedule  EUT-1  and 
corrects  the  74.63^  rate  reflected  on  such 
sheet  to  74.56^. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 


North  Capitol  St,  NE..  Washington.  DC 
20428,  in  sccordance  with  Rule  211  or 
Rule  214  of  the  Comaiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  AH  such  motions  or  protests 
should  be  Bled  on  or  before  January  3. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  {Motestants  parties  to 
the  proceedii^  Any  person  wishing  to 
become  a  party  to  the  proceedii^  auiat 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Coinmission 
and  are  available  for  public  inspection. 
Kenneth  F.  Phimli, 
Secretary. 

(PR  Doc.  85-30788  Filed  12-27-85;  a-45  am] 
■HJJNa  cooc  srir-oi-M 


[Docket  No.  RPe6-30-000) 

Alabama-Tennessee  Natural  Gas  Co.; 
Petition  of  Autltorlty  to  Institute  Direct 
Billing  Procedure  for  Retroactive 
Order  No.  M  Payments 

December  23.  ises. 

Take  notice  that  on  December  16. 
1965,  Alabama-Tennessee  Natural  Gas 
Company  (ATNG)  filed  a  Petition  for 
Authority  to  Implement  A  Direct  Billing 
Mechanism  To  Recover  Retroactive 
Order  No.  94  Prodoction-Related  Costs. 
ATNG  states  that  it  seeks  authorization 
to  bill  customers  directly  for  retroactive 
Order  No.  94  costs  (1)  to  match  Order 
Na  94  cost  responsibility  with  customer 
purchases  and  (2)  to  avoid  distortions 
■inherent  in  recovering  such  costs 
through  purchased  gas  adjustment 
filings.  As  is  more  fuUy  explained  in  the 
filing,  ATNG  proposes  to  allocate 
retroactive  Order  No.  94  costs  based 
upon  each  customer's  share  of  ATNG's 
total  sales  for  the  production  period   * 
over  which  the  Order  No.  94  obligation 
arose  and  to  directiy  bill  the  resulting 
amoonts,  including  carrying  charges  and 
accrued  interest. 

ATNG  requests  waiver  of  Commissicm 
regulations,  rules  and  orders  to  the 
extent  necessary  to  permit  the  proposed 
direct  billing  mechanism. 

ATNG  states  that  it  has  served  a  copy 
of  the  Petition  on  its  customers, 
interested  state  Commissions  and 
others.  ATNG  also  requests  expeditioqs 
consideration  of  the  lotion  and  a 
shortened  period  for  the  filing  of 
interventions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shouid  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  3, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  prolestants  parties  to 
"  the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  motion  to 
intervene.  Copies  of  this  filing  are  on  File 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

JFR  Doc.  8S-30783  Filed  12-  27-85;  8:45  am) 
HLUNB  ooK  tnr-ei-M 

(Docket  No.  TA86-4-20-000  ft  001] 

Algonquin  Gas  Transmission  Co.. 
Tariff  Filing  Under  Purchased 
Feedstodc  Ad|iistment  Clause 

December  2a  1985. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  December  11. 1985.  tendered 
for  filing  Substitute  Ninth  Revised  Sheet 
No.  202  and  Substitute  Tenth  Revised 
Sheet  No.  202  pursuant  to  its  Rate 
Schedule  SNG-1  Purchased  Feestock 
Adjustment  Clause,  as  contained  in  its 
FERC  Gas  Tariff.  Secfind  Revised 
Volume  No.  1.  decreasing  the  feedstock 
reimbursement  rate  by  $1.31  per  MMBtu 
to  reflect  a  lower  cost  of  feedstock  for 
the  1985-86  season.  The  sheets  are  filed 
to  be  effective  on  November  1, 1985  and 
January  1, 1986. 

Algonguin  Gas  notes  that  a  copy  of 
this  niing  is  being  served  upon  all 
affected  parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  of  protests 
should  be  filed  on  or  before  December 
31. 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  wrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pacty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
iCeniMdi  F.  Plumb. 
Secretary. 
|FR  Doc.  85-30784  Filed  12-27-85;  a-45  am| 
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[Dodist  No.  RPM-28-0001 


Algonquin  Gas  Transmission  Co.;  Rate 
Schedule  SNO-1  Revision  for 
Increased  Operating  Flexibility 

December  23. 1985. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  December  11, 1985,  tendered 
for  filing  four  (4)  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  all  related  to  its  Rate  Schedule  SNG- 
1. 

Algonquin  Gas  states  that  such 
revised  tariff  sheets  reflect  revisions  to 
Rate  Schedule  SNG-1,  made  at  the 
request  of  its  Rate  Schedule  SNG-1 
customers  ("Customers"),  to  increase 
the  presently  effective  operating 
flexibility  by  permitting  a  futher 
reduction  in  SNG  deliveries  for  the 
1985-86  delivery  season.  This  expansion 
of  operating  flexibility  reflects  a  ^ 
continuation  of  the  evolution  of  such 
operating  adjustments  to  meet,  more 
closely,  the  needs  of  Algonquin  Gas' 
Customers  under  changing  operating, 
supply,  and  economic  conditions. 
Algonquin  Gas  states.  Algonquin  Gas 
has  requested  special  permissions  and 
waivers,  as  necessary,  of  the 
Commission's  Regulations  to  allow  the 
'  tendered  tariff  sheets  to  become 
effective  November  1, 1985  since 
negotiations  with  and  among  Customers 
to  develop  the  tariff  changes  were    -  - 
lengthier  than  anticipated. 

Algonquin  Gas  states  that  its  filing  is 
being  posted  in  accordance  with 
§  154.16  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
by  mailing  a  copy  of  its  filing  to  each  of 
Algonquin  Gas'  affected  Customers  and 
interested  State  Commissions  and  by 
making  it  available  for  public  inspection 
at  Algonquin  Gas'  general  office  in 
Boston,  Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
31, 1985.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are 


currently  on  file  with  the  Commission 

and  available  for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  85-30785  Filed  12-27-85;  8:45  am) 
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[Docket  No.  ST86-637-000] 

Arkansas  Oklahoroa  Gas  Corp.;  Notice 
of  Application      >  . 

December  23, 1985. 

Take  notice  that  on  December  9, 1985. 
Arkansas  Oklahoma  Gas  Corporation 
(Applicant),  P.O.  Box  2406,  Fort  Smith. 
Arkansas  72902,  filed,  pursuant  to 
S§  284.224(e)(1)  and  284.123(b)(2)  of  the 
Commission's  regulations.  18  CFll 
284.224  and  284.123(b)(2),  and  pursuant 
to  Ordering  Paragraph  (D)(1)  of  the 
order  issued  November  13, 1985  in 
Docket  No.  CP85-535-000,  a  petition  for 
approval  of  a  proposed  maximum, 
system-wide  rate  of  $.3182  per  MMBtu, 
plus  an  allowance  of  $1,461  per  MMBtu  , 
for  lost  and  unaccounted  for  gas, 
applicable  to  all  transportation  service 
rendered  by  AOG  pursuant  to  its  Order 
No.  63  blanket  certificate,  all  as  more 
fully  discribed  in  the  petition  and 
exhibits  filed  therewith  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  is  Applicant's 
understanding  that,  the  proposed  rate,  if 
approved  by  the  Commission,  will  be  a 
maximum  rate  only,  and  that  the 
approval  thereof  will  not  preclude 
Applicant  from  charging  any  lower  rate 
which  may  be  negotiated  by  AOG. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  7. 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies  '  *: 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  85-30787  Filed  12-27-85;  8:45  am)     ■ 
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[Docket  Mou  CPS«-240-000) 

Columbia  Qas  Tranamiaaion  Corp^ 
Application 

December  20, 1985.  _- 

Take  notice  that  on  December  13» 
1985,  Columbia  Gas  Tramonsakm 
Corporation  (Applicant).  1700 
MacCorkle  Avenue.  S^  Charleaton. 
West  Vii^gim'a  25314.  filed  in  Docket  No. 
CP86-240-000  an  appltcation  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
Section  285.221  of  the  Commission's 
Regulations  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  AppUcant  to  transport 
natural  gas  on  behalf  of  others,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conunissidn 
and  open  to  public  kispection. 

Applicant  states  that  it  intends  to 
transport  natural  gas  on  behalf  of 
shippers  and  elects  to  become  a 
transporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436,  issued  October  9, 1985,  in 
Docket  No.  RXl85-l-00a  Applicant 
states  further  that  it  accepts  and  would 
comply  with  the  conditions  in  paragraph 
(c)  of  i  284.221  (rf  the  Conmiasion's 
Regulations. 

Any  peraon  desiring  to  be  beard  or  to 
make  any  proteat  with  reference  to  said 
application  should  on  or  belore 
December  31, 1965.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  tbe 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  a^  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  tiie 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  ctmtained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Regulatory  CommissioD  by  secticns  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  bearing  will  be  held 
without  fiuiher  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 


the  Commission  on  ita  own  aotioa 
believes  that  a  formal  hearing  is 
required,  further  nf>tioe  of  sacb  hearing 
will  be  dnly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wtH  be 
unnecessary  for  Appbcani  to  appear  or 
be  represented  at  the  bearing.  . 
KaonatbF.FluBh, 
Secielory. 
(PR  Doc  as-scras  FHed  12-27-86:  a>l5  ami 

MLUNQ  COOC  f717-«^4l 

[Docket  MOk  Cn5^3»-000] 

Columbia  Gulf  TrananHaalon  C04 
Applicalion 

December  20. 1985. 

Take  notice  that  on  December  13. 
1985,  Cohmibia  Gulf  Transmiasion 
Company  (Colambia  Cutf).  3805  Weat 
Alabama.  Houston.  Texas  77027.  filed  in 
Docket  No.  CP86-239-000  an  applicatitm 
pursuant  to  section  7(c)  of  the  f^aturai 
Gas  Act  and  9  284.221  of  tbe 
Comnussion's  Regnlations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  Columbia  Gulf  to 
transport  natural  gas  on  behalf  of 
others,  all  as  more  fully  set  forth  in  the 
application  whidi  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  it  intends  to 
transport  natural  gas  on  behalf  of 
shippers  and  elects  to  become  a 
transporter  under  the  terms  and 
conditions  of  tiie  Conunissi<Hi's  Order 
No.  436.  issued  October  9. 1985  in 
Docket  No.  RM85-l-00a  Columbia  Gulf 
states  that  it  accepts  and  will  comply 
with  the  conditions  in  paragraph  (c)  oi 
S  284.221.  which  paragraph  references 
Subpart  A  of  Part  284  of  tlie 
Commission's  Regulations.  Columbia 
Gulf  notes  that  its  currently  effective 
rates  for  transportaticKi  (Rate  Schedules 
GTS-1  and  GTS-2)  are  on  file  with  the 
Commission  for  transportation  under 
Part  284  which  conforms,  it  states,  with 
the  requirements  for  "interim  rates" 
prescribed  at  §  284.7(b)(1)  of  the 
Commission's  Regulations.  Columbia 
Gulf  further  states  that  it  intends  to  file 
new  transportation  rales  to  be  effective 
no  later  than  fnly  1, 1986,  in  compliance 
with  the  provisions  of  §  284.7(bK2)  of  the 
Commission's  Regulations. 

Any  persons  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  31, 1985.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 


and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  Ae  Conmiiasion  will  be 
considered  by  it  in  detenaimng  tlw 
appropriate  action  to  be  taken  but  will 
not  serve  to  nake  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
profxeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  tbe 
CoBuniaaion's  Rules. 

Take  farther  notice  diat.  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  tbe  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  lield 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motkm  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  00  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  * 

believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Kenaetli  F.  Plumb. 
Secretary. 
[FR  Doc.  8S-d0789  Filed  12-27-85;  a:45  an) 

MUJNO  COOf  •7t7-0«-« 

[Dockat  Na  TA86-2-S1-  000, 001) 

Great  Lak—  Gaa  Tranamiaaion  Co; 
Propoaad  Changea  in  FERC  Gaa 
Tariff  Under  Purctiaaed  Gaa 
Adiuatment  Ciauaa  Proviaiona 

Deceml>er  23. 1985. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  (Great  Lakes), 
on  December  13. 1985.  tendered  for  filing 
Fifty-Sixth  Revised  Sheet  No.  57  and 
First  Revised  Sheet  No.  56-B  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
proposed  to  be  effective  January  1, 1986. 

Fifty-Sixth  Revised  Sheet  No.  57 
reflects  the  GRI  adjustment  related  to 
the  Gas  Research  Institute's  1986 
Research  and  Development  Program  as 
approved  by  Commission  Opinion  No. 
243  (RP85-154-O00)  issued  September  26. 
1985. 

First  Revised  Sheet  No.  56-B  reflects  a 
change  in  the  GRI  remittance  period 
from  30  days  to  15  days. 
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Great  Lakes  has  requested  various 
waivers  of  the  Commission's 
Regulations  so  as  to  permit  the  GRI 
'adjustment  to  become  effective  lanuary 
1.1986. 

Great  Lakes  states  that  copies  of  this 
filing  have  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Minnesota,  Wisconsin 
and  Michigan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  AH  such  motions  or  protests 
should  be  filed  on  or  before  December 
31. 1965.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kmneth  F.  Ptiunb. 
Secretary. 

|FR  Doc.  85-30790  Filed  12-27-85;  8:45  amj 
aiLLiNa  cooc  sriT-et-M 


(Docket  No.  EI»&-3M-002]  .    « 

Norttiem  States  Power  Co.;  Notice  of 
Refund  Report 

December  23. 1985. 

Take  notice  that  on  October  31. 1965. 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  a  report  of  refunds 
made  to  wholesale  customers  affiliated 
with  Docket  No.  ER85-39fr-000  in 
compliance  with  a  Commission  letter 
dated  September  27, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  on  or  before 
December  31, 1985.  Comment  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb, 
Secretary. 

(FR  Doc.  85-30794  Filed  12-27-85;  8:45  am] 
MIXING  cooc  •717-«t-«l 


IDoefcet  No.  RPSS-13-0M) 


Northweet  PipeHne  Corp^  Notice  of 
Propoeed  Change  in  FERC  Gas  Tariff 

December  23, 1985. 

Take  notice  that  on  December  13, 1985 
Northwest  I>ipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Ga^Tariff.  Original 
Volume  No.  1-A,  the  following  tariff 
sheets. 

Original  Sheet  Nos.  1  through  200 
Substitute  Original  Sheet  No.  409      -   •;  r  . 
Substitute  Original  Sheet  No.  410      * , 
Substitute  Original  Sheet  No.  415        :?.: 
Substitute  Original  Sheet  No.  417 
Substitute  Original  Sheet  No.  504 
Substitute  Original  Sheet  No.  512 

On  luly  12. 1985  Northwest  tendered 
for  filing  and  acceptance  Original 
Volume  No.  1-A  pursuant  to 
Northwest's  Offer  of  Settlement  in  the 
above  referenced  docket  which  was 
approved  by  Commission  order  dated 
May  31. 1965. 

On  November  6, 1985.  Northwest,  in 
response  to  a  Staff  request  for 
additional  information,  agreed  to  make 
specific  revisions  to  the  above 
referenced  fihng.  The  tariff  sheets  listed 
above  constitute  those  revisions. 

Northwest  requests  and  effective  date 
on  May  1, 1985,  for  the  above  tariff 
sheets  which  is  the  effective  date  of  the 
rates  approved  by  a  Commission  order 
dated  May  31. 1965. 

Any  persons  desiring  to  be  heard  or 
protested  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  3, 1986.  F>rotests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  filed  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc.  85-30795  Filed  12-27-85;  8:45  am] 
MLUNO  cooc  mr-oi-M 

I 


(Oodcet  No*.  RPM-1«-001  and  RP«»-17- 
001] 


Norttmest  PipeWwe  Corpn  Change  In 
FERC  Qas  Tariff 

December  23. 1985. 

Take  notice  that  on  December  11, 
1985.  Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing,  to  be 
a  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Sixth  Revised  Sheet  No.  127 
Fourth  Revised  Sheet  No.  127-A 

On  November  4, 1985  and  November 
7. 1985.  respectively,  Northwest  filed 
amendments  at  the  above  referenced 
dockets  for  Rate  Schedules  X-3e  and  X- 
46  to  allow  Northwest  to  charge  the 
"posted  off-system  price(s)"  for  those 
volumes  offered  by  Westcoast 
Transmission  Company  Ltd. 
("Westcoast")  and  posted  with  the 
National  Energy  Board  of  Canada.  By 
Commission  order  Dated  December  4. 
1985  the  Commission  approved  the 
amendments  to  Rate  Schedules  X-36 
and  X-46.  In  connection  with  sales 
made  under  this  agreement,  Westcoast 
has  offered  to  credit  Northwest's 
monthly  demand  charge  by  13.7  cents 
per  Mcf  for  each  Mcf  sold  under  the  off 
system  sales  agreement.  By  this  filing. 
Northwest  seeks  to  revise  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
allow  for  the  flow  through  to  its 
jurisdictional  customers  of  the  demand 
credits  received  from  Westcoast. 

Northwest  has  requested  an  effective 
date  of  November  4, 1985  for  all 
tendered  tariff  sheets.  A  copy  of  this 
filing  has  been  mailed  to  Pacific 
Interstate  Transmission  Company,  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  31. 1985.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  file  with  Conuniwion 
and  are  available  for  public  inspection. 
Kennflth  F.  Plumb, 
Secretary. 

[FR  Doc.  85^30796  Filed  12-27-65;  MS  wax] 
BHJJNQ  cooc  tfir-evM 


(Dodnt  No.  RPW-29-Me)  ,     . 

Northt— I  Wplne  CoipA  Wfcig  of 
Annual  CompManc*  Report 

December  23, 1985. 

Take  notice  that  on  December  16, 
1985.  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  its 
Annual  Compliance  Report  and  Cost-of- 
Service  Study  pursuant  to  sections  13 
and  14  of  its  Rate  Schedule  T-1  as 
contained  in  ito  FERC  Gas  First  Revised 
Volume  No.  1  Tariff. 

Northwest  proposes  a  change  in  its 
Rate  Schedule  T-1  FaciUty  Chai^ge 
effective  February  1, 1986,  in  accordance 
with  Section  13  of  Rate  Schedule  T-1.  as 
supported  by  its  Cost-of-Service  Study 
and  to  impl^nent  an  Amortizing 
Adjustment  effective  February  1, 1986. 
in  accordance  with  Section  14  of  Rate 
Schedule  T-1. 

Copies  of  this  filing  have  been  served 
on  Pacific  Interstate  Transmission 
Company  and  all  jurisdictional 
customers  and  affected  state  agencies. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commissicm.  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  EJecember 
31, 1965.  Protests  will  be  considaed  by 
the  Commission  in  determinii^  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protettants  parties  to 
the  proceeding.  Any  person  wiithing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  oo  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pknnb. 
Secretary 

[FR  Doc  85-30797  Pfled  12-27-86;  8:45  amj 
BtLUNQ  cooe  nvT-cv^t 


[Docket  Ne.  RMS-1M-003I 

Panhandle  Eaatarn  Pipe  Una  Col; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  23, 1985. 
Take  notice  that  on  December  13, 1985 


Panhandle  Eastern  Pipe  Line  Coo^>any 
(Panhandle)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Second  Substitute  Fifty-Third  Revised 

Sheet  No.  3-A 
Second  Substitute  Thirtieth  Revised 

Sheet  No.  3-B 
Twenty-Third  Revised  Sheet  tto.  22 
Fifteenth  Revised  Sheet  No.  24-A 
Twenty-Sixth  Revised  Sheet  No.  25 
Seventeenth  Revised  Sheet  No.  28-B 
Seventeenth  Revised  Sheet  No.  26-E 

The  proposed  eff'ective  date  of  these 
revised  tariff  sheets  is  October  1. 1965. 
Therefore,.  Panhandle  respectfully 
requests  waiver  of  Section  154.22  of  the 
Commission's  Regulations. 

On  October  30. 1985,  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle] 
filed  a  request  for  rehearing  and  for  stay 
of  Ordering  Paragraph  (C)  of  the 
Commission's  Order  issued  September 
30, 1965  in  the  above-referenced 
proceeding  which  required  Panhandle  to 
file  revised  tariff  sheets  ebminating 
variable  costs  from  its  minimum  bUl.  On 
November  29, 1985,  the  Commission 
issued  an  Order  "Denying  Request  for 
Rehearing  and  Stay".  Therefore, 
pursuant  or  Ordering  Paragraph  C  of  the 
Commission  Order  issued  September  30, 
1985,  Panhandle  submits  herewith  the 
attached  revised  tariff  sheets. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  interveners, 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capifol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  Z\\  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  3, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  85-30793  Filed  12-27-85;  8:45  amj 

nUJNG  COOE  •717-01-M 


[Docket  Na  TA8ft-1-28-003] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Decern  t>er  23. 1985. 

Take  notice  that  on  December  13, 1985 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
First  Substitute  Fifty-Fourth  Revised 

Sheet  No.  3-A 
First  Substitute  Thirty-First  Revised 

Sheet  No.  3-B 

The  proposed  effective  date  of  these 
revised  tarifi  sheets  is  January  1, 1966. 

On  November  19. 1985  Panhandle  filed 
revised  tariff  sheets  in  the  above- 
referenced  proceeding  which  adjusted 
the  GRl  funding  unit  pursuant  to 
Opinion  No.  243  in  Docket  No.  RP85- 
154-000  and  in  accordance  with  Section 
19  of  the  General  Terms  and  Conditiona 
of  Panhandles  FERC  Gas  Tariff. 
Original  Volume  No.  1.  The  GRI  funding 
unit  filing  adjusted  those  rates  in  Docket 
No.  RP85-194-000  approved  pursuant  to 
Commission  Orders  dated  September  30, 
1985  and  November  12, 1985. 

Concurrently  herewith.  Panhandle  is 
filing  revised  tariff  sheets  in  compliance 
with  Ordering  Paragraph  C  of  the 
Commission's  Order  dated  September 
30, 1985  in  Docket  No.  RP85-194-00a 
Accordingly,  the  revised  tariff  sheets 
submitted  herewith  by  Panhandle  are 
being  filed  to  reflect  the  comphance 
filing  made  in  Docket  No.  RP85-194-oaa 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filinj^  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  31, 1965.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  lo  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comnussion  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  85-30792  Filed  12-27-85;  8:45  am) 
■lUJNO  cooE  srtr-oi-M 
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lOoetal  Na  EfWS-73»-005] 

Pacific  Gas  and  Electric  Co^ 
Compliance  FlUng 

December  23. 1985 

Take  notice  that  on  November  27, 
1965,  Pacific  Gas  and  Electric  Company 
(PGE)  submitted  for  filing  its  compliance 
niing  in  accordance  with  the 
Commission's  order  of  October  30, 19B5. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Comission  825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  on  or  before 
December  31, 1985.  Comments  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

fFR  Doc  8S-30791  Filed  12-27-85:  8:45  am] 
■UJMO  COM  sTir-evM 


(Docket  No.  RPe6-9-000] 

Southwest  Qas  Corp^  Informal 
Technical  Conference 

December  23, 1965 

Pursuant  to  the  Commission's  Order 
Accepting  Filing  Subject  To  Refund  And 
Conditions.  And  Convening  Informal 
Technical  Conference  issued  on 
November  27, 1985,  in  the  above- 
captioned  docket,  an  informal  technical 
conference  will  be  convened  on 
Thursday,  January  9, 1986  at  10:00  a.m. 
in  a  room  to  be  designated  at  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426. 

All  interested  persons  and  Staff  will 
be  permitted  to  attend. 
Kenneth  F.  Plumt>. 
Secretary. 

|FR  Doc.  85-30799  Filed  12-27-85:  8:45  am] 
MUJNQ  COK  f717-01-M 


(Oocliet  Na  RPS6-9-0011 

Soutliwest  Gas  Corp^  Change  in  FERC 
Gas  Tariff 

December  23. 1985 

Take  notice  that  on  December  12. 
1965.  Southwest  Gas  Corporation 
(Southwest)  submitted  for  filing,  to  be  a 
part  of  its  FERC  Gas  Tariff,  Original 
Voliune  No.  1,  the  following  tariff  sheets: 
Substitute  Twenty-ninth  Revised  Sheet 

No.  10 


Substitute  Third  Revised  Sheet  No.  30 
Substitute  Fifth  Revised  Sheet  No.  31 

The  tendered  tariff  sheets  provide  for 
revisions  to  Southwest's  purchased  gas 
adjustment  provisions  to  reflect  the 
inclusion  of  storage  injections  and 
withdrawals  in  the  calculation  of  the 
Account  No.  191  balances  to  be 
reflected  in  the  PGA  surcharge 
adjustment,  as  required  in  Ordering 
Paragraph  (B)  of  the  Commission's  order 
in  Docket  No.  RP86-9-000  issued 
November  27, 1985.  In  addition. 
Southwest  states  that  the  proposed  tariff 
sheets  reflect  the  deletion  of  language 
referencing  Southwest's  authority  under 
Docket  No.  RP82-96  to  track 
transportation  and  gathering  costs. 
Further,  Southwest  indicates  that  the 
proposed  tariff  sheets  provide  for  a 
revised  Base  Tariff  Rate  from  that  set 
forth  in  Southwest's  October  31. 1985 
filing  in  Docket  No.  RP86-9-000  in  order 
to  reflect  a  subsequent  rate  increase 
from  Southwest's  supplier,  Northwest 
Pipeline  Corporation.  Southwest  also 
states  that  the  proposed  tariff  sheets 
clarify  that  the  storage  injections  and 
withdrawals  to  be  included  in  the 
calculations  of  Southwest's  cost  of  gas 
pertain  to  Southwest's  liquefied  natural 
gas  storage  facility  near  Lovelock, 
Nevada. 

Southwest  requests  an  effective  date 
of  December  1. 1985  for  the  tendered 
tariff  sheets,  reflecting  the  effective  date 
provided  in  the  Commission's  November 
27, 1985  order. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  3, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  85-30798  Filed  12-27-85;  8:45  am) 
WLLMtQ  COOE  6717-01-M 


(Docicet  No.  EU5-41-000] 

Indexes  Of  EssentisI  Power  Site 
Withdrawals:  Request  for  Public 
Comment 

December  20, 1985.    > 

Summary  .   ^  ° 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  proposing 
Form  FERC-587  for  the  indexing  of 
essential  power  site  withdrawals.  The 
Commission  is  required  to  review  power 
site  land  withdrawals  purusant  to 
section  24  of  the  Federal  Power  Act 
which  states  that  lands  owned  by  the 
United  States  are  automatically 
withdrawn  from  sale  or  other  disposal 
upon  the  filing  of  applications  for      '  .  i 
preliminary  permit  or  license  under  Part 

I  of  the  Act.  In  order  to  eliminate 
unnecessary  withdrawals,  thereby 
unlocking  Federal  lands  for  mineral 
exploration  and  other  uses  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  requires  the  Secretary  of 
the  Interior  to  review  and  where 
possible  vacate  certain  withdrawals  in 

II  western  states  by  October  21, 1991. 
The  Commission  has  been  asked  by  the 
Secretary  of  the  Interior  to  assist  in  this 
clean-up  by  reviewing  the  several 
thousand  withdrawals  effectuated  by 
the  filing  of  hydropower  applications. 
Identification  of  essential  withdrawals 
in  an  index  and  vacation  of  all 
nonessential  withdrawals  will  ensure 
that  the  rights  and  protection  afforded 
hydropower  license  and  permit  holders 
and  applicants  under  section  24  are  not 
jeopardized. 

Background 

Under  section  24  of  the  Federal  Power 
Act,  all  lands  currently  withdrawn  for 
waterpower  purposes  may  not  be 
disposed  of  without  Commission 
approval.  These  lands  consist  of:  (a) 
Approximately  13.4  million  acres  of 
United  States  lands  reserved  for 
waterpower  purposes  pursuant  to  orders 
issued  by  the  President  and  the 
Secretary  of  the  Interior,  and  (b)  several 
million  acres  withdrawn  under  section 
24  by  the  filing  of  applications  for 
preliminary  permit  or  license. 
Withdrawals  placed  in  effect  under 
section  24  frequently  overlap  the  power 
withdrawals  effectuated  by  the 
President  and  the  Secretary  of  the 
Interior. 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  90 
Stat.  2743,  requires  the  Secretary  of  tho 
Interior  to  review  by  October  21, 1991 
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certain  withdrawal*  in  11  western 
states.  The  goal  of  the  withdrawal 
review  is  to  eliminate  unnecessary 
withdrawals,  thereby  unlocking  Federal 
lands  to  mineral  exploration, 
development,  and  other  uses.  To  bdp 
accomplish  this  goal,  the  Secretary  of 
the  Interior,  by  tetter  dated  October  5^ 
1981,  requested  FERC  support  in 
identifying  and  eliminating  non- 
essential withdrawals  ^ectiiated  by  the 
filing  of  hydropower  appUcations. 

BLM  files  numerous  appiieations 
asking  FERC  to  determine  whether  use 
of  withdrawn  power  sites  would  be 
accepted  for  mining,  mineral  leases, 
geothennal  steam  leases,  and  other  non- 
hydro  purposes.  Over  300  of  these 
applications  are  expected  to  be  filed  in 
FY-1986.  In  addition,  over  60 
applications  will  be  filed  by  BLM  asking 
FERC  to  vacate  individuals 
withdrawals.  Many  of  these  appbcatkxis 
would  not  be  filed  if  unnecessary 
withdrawals  were  vacated. 

On  September  11. 1985.  the 
Commission  approved  a  (rian  to  identify 
the  essential  withdrawals  in  an  index 
and  vacate  non-essential  withdrawals. 
This  would  be  accomplisbed  by 
directing  applicants,  permittees,  and 
licensees  to  prepare  indexes 
documenting  withdrawrals  effectuated 
by  pending  hydrop»ower  applications 
and  effective  permits,  licenses,  or 
amendments.  Copies  of  the  indexes, 
consisting  of  completed  land  description 
forms  and  aperture  cards,  will  be  sent 
by  the  applicants,  permittees,  and 
licensees  to  FERC  and  the  appropriate 
BLM  state  offices.  The  completed 
indexes  will  contain  pertinent  data 
necessary  to  quickly  identify  the 
geographical  area  involved:  thus, 
fecilitiating  our  response  to  future  BLM 
requests  for  vacation  of  withdrawn 
power  site  lands  and  for  secondary  uses 
of  project  lands.  Additionally,  the 
indexes  will  serve  as  the  key  source  of 
information  necessary  to  vacate  power 
site  lands  when  they  become  non- 
essential because  of  termination  of 
permits  or  licenses. 

Request  for  Comments 

FERC  invites  the  public  to  comment 
on  the  new  form  within  30  days  of  the 
publication  of  this  notice.  A  copy  of 
Form  FERC-587  is  reproduced  following 
this  notice.  The  following  general 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses. 

(As  a  potential  respondent): 

a.  Are  the  instructions  and  definitions 
clear  and  sufficient? 

b.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

c.  Can  the  data  by  submitted  within  60 
days  of  receipts,  i.e.,  the  response  time 


specified  in  the  letter  to  permfttees  and 
licensees. 

d.  How  many  hours,  including  time  for 
preparation  and  adrainislrative  review 
will  your  Hrm  require  to  conplete  and 
submit  a  form? 

e.  What  is  the  estimated  cost  of 
completing  this  form  including  the  cBrect 
and  indire.ct  costs  associated  with  the 
data  collection?  Direct  costs  should 
hichide  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

f.  How  can  the  form  be  improved? 

g.  Do  you  know  of  other  Federal, 
State,  or  local  agencies  that  collect 
similar  data?  If  you  do.  specify  the 
agency  and  the  means  of  collection. 

h.  Would  your  company  collect  and 
organize  the  data  required  in  the 
proposed  form  if  the  form  were  not 
required? 

Comments  submitted  in  response  to 
this  notice  will  be  included  in  the 
request  for  OfHce  of  Management  and 
Budget  approval  of  this  data  collection 
and  will  become  a  matter  of  public 
record. 

Issued  in  Washington,  D.C.  December  20. 
1985. 

Don  Garber, 

Acting  Deputy  Director.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission. 

General  Information 

(Form  FERC-587]. 

I.  Purpose 

Form  FERC-587  is  designed  to  obtain 
information,  locate,  and  identify  Federal 
lands  withdrawn  for  power  sites. 

II.  Who  Must  Submit 

Every  firm  municipality,  state  and 
local  government,  or  individual  that 
receives  a  form  must  complete  it  and 
submit  it  to  the  Federal  Energy 
Regulatory  Commission. 

III.  When  to  Submit 

Submit  this  form  within  60  days  of 
receipt. 

IV.  Where  to  Submit 

Send  the  completed  form  to  Office  of 
the  Secretary,  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426. 

If  you  have  any  question  concerning 
this  form  call  Ernest  Sligh  (202)  376- 
9294. 

V.  Sanctions 

The  timely  submission  of  Form  FERC- 
587  by  a  firm  municipality  state  and 
local  government  or  individual  is 
required  under  the  Federal  Land  Policy 
&  Management  Act  of  1976.  90  Stat.  2743. 
Late  filing  failure  to  file  or  failure 


otherwise  to  comply  writb  these 
instructions  may  re*uh  in  the  vacation 
of  Federal  land  essential  for  a  power 

site. 

VL  Provision  for  Confidentiality  of 
Infbnnation 

Information  on  this  form  is  pablfc 
information,  therefore  not  confidentiaL 

General  Instructions 

A.  Public  Lands  States  * 

1.  Identify  the  project  boundary  maps 
in  the  Kcense  or  preliminary  permit  or  ia 
the  application  for  license  amendment 
of  license  or  preliminary. 

2.  Identify  the  Federal  tracts  that  are 
located  within  the  project  boundaries  as 
shown  on  the  maps. 

3.  Complete  a  copy  of  the  land 
description  form  for  each  to%vnship 
identified.  All  entries  should  be  typed. 

4.  Project  boundary  mapfs)  are 
identified  by  sheet  numbers.  Exhibit  G 
(or  Exhibit  K  or  F  in  older  licenses) 
identifies  boundaries  for  hcenses. 
Exhibit  4  identifies  the  boundaries  for 
preliminary  permits.  These  sheet 
numbers  should  be  entered  on  the  Hnes 
provided  under  "EXHTOIT  SHEET 
NUMBERS."  If  there  are  any  questions. 
please  contact  FERC  at  202-378-1733. 

5.  Microfilm  apertiire  cards  of  each 
exhibit  sheet  should  be  included  with 
the  land  description  form.  Two  copies  of 
each  map  in  Exhibit  G.  K.  or  F  for 
licensees  or  Exhibit  4  for  permittees 
must  be  reproduced  on  silver  or  gelatin 
35  mm  microfilm  mounted  on  type  D 
(3V4"  X  7%")  aperture  cards.  The  project 
number  exhibit  designation  and  sheet 
number  must  be  typed  on  the  upper  right 
comer  of  each  card. 

6.  Mail  2  copies  of  the  completed  land 
description  forms  and  aperture  cards  to 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
Washington,  DC  20426. 

Another  copy  should  be  mailed  to  the 
BLM  office(s)  in  which  the  project  is 
located.  The  completed  forms  ^nd 
aperture  cards  should  be  mailed  within 
60  days  from  the  date  of  this  request. 

7.  Keep  the  land  description  forms  and 
aperture  cards  up-to-date.  If  the  project 
boundaries  change  revised  Land 
Description  forms  and  aperture  cards 
should  be  provided  immediately  Mail 
up-dates  in  accordance  with  instruction 
6. 

B.  Non-Pubhc  Lands  States 

1.  Identify  the  project  boundary  maps 
in  the  license  or  preliminary  permit  or  in 
the  application  for  license  amendment 
of  license,  or  preliminary  permit. 

2.  Identify  the  Federal  tracts  that  are 
located  within  the  project  boundaries  as 
shown  on  the  maps. 
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3.  Complete  a  copy  of  the  land 
description  form  for  each  county  with 
United  States  owned  project  lands.  If 
more  than  one  land  description  form  is 
required  to  list  the  Federal  tracts  in  a 
county  page  numbers  must  be  shown  in 
the  upper  right  comer  of  the  form,  e.g., 
page  1  of  2.  Do  not  list  more  than  one 
county  or  one  project  number  on  each 
form.  All  entries  should  be  typed. 

4.  Project  boundary  map(s)  are 
identified  by  sheet  numbers.  Exhibit  G 
(or  Exhibit  K  or  F  in  older  licenses) 
identifies  boundaries  for  licenses. 
Exhibit  4  identifies  the  boundaries  for 
preliminary  permits.  These  sheet 
numbers  should  be  entered  on  the  lines 
provided  under  "EXHIBIT  SHEET 
NUMBERS."  If  there  are  any  questions, 
please  contact  FERC  at  202-376-1733. 

5.  Microfilm  aperture  cards  of  each 
exhibit  sheet  should  be  included  with 
the  land  description  form.  Two  copies  of 
each  map  in  Exhibit  G.  K,  or  F  for 
licensees  or  Exhibit  4  for  permittees 
must  be  reproduced  on  silver  or  gelatin 
35  mm  microfilm  mounted  on  type  D 
(3V4"  X  7%")  aperture  cards.  The  project 
number  exhibit  designation  and  sheet 
number  must  be  typed  on  the  upper  right 
comer  of  each  card. 

6.  Mail  2  copies  of  the  completed  land 
description  forms  and  aperture  cards  to 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
Washington,  DC  20426. 

Another  copy  should  be  mailed  to  the 
BLM  office  for  eastern  States.  The 
completed  forms  and  aperture  cards 
should  be  mailed  within  60  days  from 
the  date  of  this  request. 

7.  Keep  the  land  description  forms  and 
aperture  cards  up-to-date.  If  the  project 
boundaries  change,  revised  Land 
Description  forms  and  aperture  cards 
should  be  provided  immediately.  Mail 
up-dates  in  accordance  with  instruction 
& 
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State  

Check  one: 
License 


,  FERC  Project  No.  ■ 


Preliminary  Pennit 

Pending 

Issued- 


if  permit  is  issued,  give  expiration  date- 

County 

Federal  land  holding  agency 
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idtntftcation 

ExNMthMl 
nunibar<s)ar 

Contact 

Telephone 

Date  Submitted    

Under  provision  of  the  Federal  Power  Act 
Sec.  24  Lands  that  are  not  identified  and 
indexed  could  he  vacated. 

InstructioiM 

Non-Public  Land  States 

1.  Identify  the  project  boundary  maps 
in  the  license  or  preliminary  permit,  or 
in  the  application  for  license, 
amendment  of  license,  or  preliminary 
permit. 

2.  Identify  the  Federal  tracts  that  are 
located  within  the  project  boundaries  as 
shown  on  the  maps. 

3.  Complete  a  copy  of  the  land 
description  form  for  each  county  with 
United  States  owned  project  lands.  If 
more  than  one  land  description  form  is 
required  to  list  the  Federal  tracts  in  a 
county,  page  numbers  must  be  shown  in 
the  upper  right  comer  of  the  form,  e.g., 
page  1  or  2.  Do  not  list  more  than  one 
county  or  one  project  on  each  form.  All 
entries  should  be  typed. 

4.  Each  project  boundary  map  Rled 
with  an  acceptable  application  for 
license  is  given  a  Federal  Energy 
Regulatory  Commission  (FERC)  map 


number  (Federal  Po%ver  Commission 
(FPC)  numbers  are  considered  FERC 
numbers)  consisting  of  the  project 
number  followed  by  a  hyphen  and  a 
sheet  number  assigned  by  the 
Commission.  If  FBRC  sheet  numbers 
have  been  assigned,  they  must  be  used 
on  the  Land  Description  Forms.  In  those 
cases  where  FERC  has  not  assigned 
sheet  numbers,  it  is  your  responsibility 
to  assign  letter  designations  A,  B,  C,  etc.. 
in  lieu  of  FERC  sheet  numbers. 
Permittees  and  permit  applicants  must 
assign  letter  designations  since  FERC 
does  not  assign  sheet  numbers  for 
permits  or  permit  applications.  These 
sheet  numbers  or  letters  should  be 
entered  on  the  lines  provided  under 
"Exhibit  Sheet  Numbers."  If  there  are 
any  questions,  please  contact  FERC  at 
202-376-1733. 

5.  Microfilm  aperture  cards  of  each 
exhibit  sheet  should  be  included  with 
the  Land  Description  Form.  Two  copies 
of  each  map  in  Exhibit  G,  K,  or  F  for 
licensees  or  Exhibit  4  for  permittees 
must  be  reproduced  on  silver  or  gelatin 
35  mm  microfilm  mounted  on  type  D 
(3%  "  X  7%  ")  aperture  cards.  The 
project  number,  exhibit  designation,  and 
sheet  number  must  be  typed  on  the  front 
of  each  card  in  the  upper  right  comer. 

6.  Mail  a  copy  of  the  completed  Land  ' 
Description  Forms  and  aperature  cards 
to:  Secretary.  Federal  Energy  Regulatory 
Commission,  Room  3110. 825  North 
Capitol  Street.  Washington,  DC'20426. 

Another  copy  should  be  mailed  to: 
Director,  Bureau  of  Land  Management, 
350  S.  Pickett  Street,  Alexandria,  VA 
22304. 

7.  Keep  the  Land  Description  Forms 
and  aperture  cards  up-to-date.  If  the 
project  boundary  changes,  revised  Land 
Description  Forms  and  aperture  cards 
should  be  provided  immediately.  Mail 
up-dates  in  accordance  with  instruction 
6. 
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Instructions 

Public  Land  States 

1.  Identify  the  project  boundary  maps 
in  the  license  or  preliminary  permit,  or 
in  the  application  for  license, 
amendment  of  license,  or  preliminary 
permit. 

2.  Identify  the  townships  of  the  public 
land  surveys  (official  protractions 
thereof  if  unsurveyed)  located  within  the 
project  boundary  as  shown  on  the  maps. 
A  Umd  Description  Form  is  to  be 
completed  for  each  township  identified. 
All  entries  should  be  typed.  Only  one 
project  number  should  appear  on  each 
form. 

3.  Each  project  boundary  map  filed 
with  an  acceptable  application  for 
license  is  given  a  Federal  Energy 
Regulatory  Commission  (FERC)  map 
number  (Federal  Power  Commission 
(FPC)  numbers  are  considered  FERC 
numbers)  consisting  of  the  project 
number  followed  by  a  hyphen  and  a 
sheet  number  assigned  by  the 
Commission.  If  FERC  sheet  numbers 
have  been  assigned,  they  must  be  used 
on  the  Land  Description  Forms.  In  those 
cases  where  FERC  has  not  assigned 
sheet  numbers,  it  is  your  responsibility 
to  assign  letter  designations  A.  B,  C.  etc., 
in  lieu  of  FERC  sheet  numbers. 
Permittees  and  permit  applicants  must 
assign  letter  designations  since  FERC 
does  not  assign  sheet  numbers  for 
permits  or  permit  applications. 

The  sheet  numbers  or  letters  are  to  be 
entered  in  the  appropriate  place  on  the 
Land  Description  Forms  to  provide 
references  to  the  maps.  For  example,  if 
sheets  38  and  44  show  the  project 
boundary  in  section  32  of  a  township, 
the  numbers  38  and  44  would  be 
inserted  in  the  box  on  the  Land 
Description  Form  representing  section 
32.  The  completed  Land  Description 
Form  will  identify  the  sections  of  the 
township  affected  by  the  project  and 
provide  references  to  the  maps  that 
show  the  project  boundary  in  those 
sections. 

4.  Microfilm  copies  of  the  project 
boundary  maps  must  submitted  with  the 
Land  Description  Forms.  Two  copies  of 
each  map  involved  must  be  reproduced 
on  silver  or  oelatin  35  mm  mircofilm 
mounted  on  type  D  (3V<i*  X  %') 
aperture  cards.  The  project  number 
followed  by  a  hyphen  and  the  sheet 
number  or  letter  must  be  typed  on  the 
front  of  each  card  in  the  upper  right 
comer. 

5.  Mail  a  copy  of  the  completed  Land 
Description  Forms  and  aperture  cards 
to:  Secretary.  Federal  Energy  Regulatory 
Commission,  Room  3110,  625  North 
Capitol  Street.  Washington.  DC  20426. 


Another  copy  must  be  mailed  to  the 
Bureau  of  Land  Management  (ELM) 
State  Office(8)  involved. 

6.  Keep  the  Land  Description  Forms 
and  aperture  cards  up-to-date.  If  the 
project  boundary  changes,  revised  Land 
Description  Forms  and  aperture  cards 
should  be  provided  immediately.  Mail 
up-dates  in  accordance  with  instruction 
5. 

If  there  are  any  questions,  please 
contact  FERC  at  202-376-1733. 
[FR  Doc.  85-30622  Filed  12-27-85:  8:45  amj 
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Office  of  Heerlnge  and  Appeals 

Objection  to  Proposed  Remedial 
Orders  FNed:  Office  of  Hearings  and 

Appeals;  Week  of  December  2  Through 
December  6, 1965 

During  the  week  of  December  2 
throu^  December  6, 1985,  the  notices  of 
objection  to  proposed  remedial  orders 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington,  DC 
20585. 

December  20. 1965. 
Geofge  B.  Bramay, 
Director.  Off  ice  of  Hearings  and  Appeals. 

Atlantic  Richfield  Co.,  Los  Angeles. 
California:  KRO-mTO 
On  December  S.  1985.  Atlantic  Richfleld 
Company.  SIS  South  Flower  Street,  Los 
Angeles,  California  90071  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Office  of  Enforcement 
Programs.  Economic  Regulatory 
Administration  issued  to  the  firm  on 
November  13, 1985.  In  the  PRO  the  Office  of 
Enforcement  Program  found  that  during 
August  1, 1977  to  (anuary  2a  1981.  Arco  sold 
domestic  price  controlled  crude  oil  and 
conditioned  the  sales  on  its  receipt  of  price 


concessions  from  the  purchaser  on  linked 
transactions  involving  uncontrolled  crude  oil. 
According  to  the  PRO,  the  price  concessions 
look  the  form  of  discounts  on  Arco's 
purchases  of  exempt  foreign  or  domestic 
crude  oil  or  premiums  en  its  sales  of  exempt 
foreign  crude  oil. 

According  to  the  PRO  during  the  period 
March  1, 1978  through  January  27. 1981  Arco 
unla%vfully  received  a  total  excess 
consideraton  of  S23a948, 207.00. 
Lea  Exploration.  Inc..  Shreveport,  Louisiana: 
KRO-0160 

On  December  5. 1985,  Lea  Explorations. 
Inc.,  P.O.  Box  127.  Shreveport,  LA  71161  filed 
a  Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Houston  District  Office 
of  Enforcement  issued  to  the  firm  on  11/12/ 
85.  In  the  PRO  the  Houston  District  found  that 
during  June  1979  to  December  1960,  Lea  has 
charged  prices  in  excess  of  ceiling  prices  in 
first  sales  of  domestically  produced  crude  oil. 

According  to  the  PRO  the  pricing  violation 
resulted  in  $339,179.94  of  overcharges. 

Port  Petroleum  Inc..  Shreveport,  Louisiana: 
KRO-OJSO 

On  December  5, 1985.  the  Controller  of  the 
State  of  California  filed  a  Notice  of  Objection 
to  an  amended  Proposed  Remedial  Orc^r 
which  the  DOE  Office  of  Field  Operations  in 
Dallas,  Texas  issued  to  the  firm  on  August  13, 
1985.  In  the  PRO  the  Dallas  Office  found  that 
during  the  period  October  1978  to  December 
1980.  Port  committed  pricing  violations  in 
connection  with  its  purchase  and  resale  of 
crude  oil. 

According  to  the  PRO  the  violation  resulted 
in  $6,292.  351  plus  interest  of  overcharges.  . 
(FR  Doc.  85-30842  Filed  12-27-85:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51603;  FRL-2946-3J 

Certain  Ct>emicals;  Premanufacture 
Notices 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-seven 
PMNs  and  provides  a  summary  of  each. 
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DAVES:  Ckne  of  iteview  Feried: 

P  aS-2M  ami  M-28r Mk.  12,  tSBS. 

P    86-288.    86-289.    86-290.    Mar.  15. 1968. 

.    86-291.  86-292  and  86-293. 

P    86-294.    a6^2S&.    fl6-2g6.    Mw.l«.iaW. 

86-297,     86-288,     Bb-SfA 

86-380,     88-301,      86-302 

and  86-303. 
P    86-305.    86-906,    «6-W7.    Mw.lT.TWB. 

86-306.  06-309  Mtd  66-310. 
P  aS-Sll.  a»-3>Z.  and  .06-    Mot.  18. 1086. 

313. 


Written  comments  "by: 


P  86-286  and  86-287 Feb.  10, 1986. 


P    86-288,    86-289.    88-290.    Feb.  13.! 

86-291.  86-292  and  86-293. 
P    86-294.    06-295.    86-296.     Feb.  14. 1086. 

B6-iar.   ee-aoB.   ao-^eoB. 
as-aoa   m-aoL   m-am 

and  88-303. 
P    86-306.    3»-306.    86^807,    Bek  1£,  1966. 

86-30a   88-309,  aad  M- 

3m 
P  86-311.  86-312,   and   86-    Ftaib.  18. 1986. 

313. 

ADDRESS:  Written  comments,  identified 
by  the  document  ccmtioj  nunber 
"[OPTS-€l£03j"  and  tbe  specific  PMN 
number  shouid  be  sent  to:  Doouaient 
Control  Officer  [TS-793J.  ConfideBtial 
Data  Braocb,  iDfonaalion  Management 
Division,  Office  of  Toxk  Sabstances. 
Environmeatal  Prelection  ^ency.Aja. 
E-2ia  401  M  St.  SW..  Wasfaingtoo.  DC 
20460,  {2BZ]  382-3532. 

FOR  PURTHER  MFORMATION  CONTACT 

Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 
Branch.  Cheimcal  Coatrol  Dtvtsion  (TS- 
794),  OfTioe  of  Toxic  Substaaoes. 
Environmental  Protection  Agency^  Sm. 
E-611.  401  M  St..  SW.,  Washington.  DC 
20460.  (202)  382-3725. 
SUPPlfMENTARV  INFOMMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  Ate  nS4N8  received 
by  EPA.  The  complete  non-confidential 
document  ie  avaitable  in  the  Public 
Reading  'Room  E-107  at  the  above 
address. 

F86-286 

Manufacturer.  ConfidentiaL 

Chemical.  (S)  Polymer  of  t,»- 
butanediol,  adipic  acid  and  1,12- 
dodecanedioic  acid. 

Use/Production.  [G]  Open  ««e.  Prod. 
range.  1000-1500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  ap  to  2  hrs/da,  op  4o 
12  da/yr. 


EariromneBtaHleiBaae/Diapos(d. 
Mininal  nlease  te  ait.  Diaposal  liy 
biok^cii  Iteatnant  lagoons  and  a 
licensed  landHll. 

PW-«87 

ArVMnter.  ConfideatiaL 

Chemical.  (G)  Aliphatic,  aromatic 
saturated  polyester. 

Use/Import  (G)  Paint  polymer  wifli 
ao  eyoR  aae.  Inport  anga.  S3;000- 
130,000  kg/yr. 

Toxicity  Data.  No  daU  aabnittod. 

fimBoavB.  ConfideBtial. 

Environmental  Release/Disptmt^. 
Con&isatiaL 

P86-288 

impartee.  Confidential 

Chemueel.  (C)  Qoatetnary  i 


co: 

6iK/io^pan  tOLdbriooBi  on 
intermediate  products  in  tex^ 
manufactmiag,  di^pcwi»c  nee.  InqxHt 
range.  Goa&fetttiaL 

Toxicity  Data.  Irritation:  ^kin— Non- 
irritant,  Eye — Non-irritant;  Ames  test: 
negative. 
^posure.  No  ^ata  •ubmHted. 

Environmental  Rehme/Digpotai.  No 
data  subndtted. 

F86-289 

Aimwfacturer.  Rocbhold  CbeBucals, 
Inc. 

CbamcaJ.  {C]  Unsatarated  polyester 
resin. 

Use/Prodaetum.  (S)  Indnstiial  and 
commercial  aatoaotive  body  patdi. 
Prod.  mge.  Confidential. 

Toxicity  Data.  No  data  aobraitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  8  workers/site. 

Environmental  Heleage/Dispoaal.  1  kg 
released  to  landfill.  Disposal  by 
approved  landfili. 

P86-290 

Manufacturer.  Ethyl  Corporation.  ' 

Chenuoal  (S)  Sodium  aluminam 
tetrafluaride. 

Use/Production.  <S]  Industrial 
electrolyte.  Prod,  range.  Confidential. 

Toxicity  Data  No  data  on  the  PMN 
substance  submitter. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Release  to  air. 

F 86-291 

AfcBMf/bcturer.  Confidential. 

Chemical.  {G)  Substituted  phenyl  azo 
phenyl  aoo  substituted 
carbopolycyclicsulfonic  acid  salt. 

Use/Production.  (S)  Site-limked 
intermediate.  Prod,  range.  Confidential. 

Toxicity  Data.  No  data  subn&tted. 

Exposure.  Manufacture:  dermal. 


Environmeatai  Release  ^Disposal 
ConfidentiaL  CHsposal  by  pabydy 
owned  teealwent  worio  {FOTW). 

P86-29S 

Manufacturer.  ConfldeiiBaL 
Cheniiual.  (G)  Trisubstilvled 

benaenemdfinic  acid. 
Uae/Productkm.  (S)  Site-Knrited 

intermediate.  Prod,  range.  ConfidentiaL 
Toxicity  Data.  No  data  stdnnitted. 
Exposure.  Mannf acture:  densaL 
Environmental  Release /Dosposal 

Confidential.  Disposal  by  POTW. 

P86-293 

Manufacturer.  ConfidentiaL 

Chemical  (G)  Aflqd  oQgogtycaoide. 

Use/Prodaciiom.  (SJ  Snrfaoo  active 
agents  for  cleaning  compounda  and 
dispetsaats  for  water  inaoiaible  ■rjimii 
chemioali.  IVod.  range.  /v«fiA.«iiyl 

Toxicity  Data.  Acute  oraL  S  gjh^ 
Irritation:  Skin — Slight;  ^e— Modeale. 

Exposure.  Manufacture:  denaL  a 
total  of  15  Kvorkera.  op  to  •  lus/da.  op  to 
100  day^. 

En  vironmental  R^eaae/DiapoKd. 
Confidenti^ 

P86-294 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical.  {G)  Fcrfymeric  aliphatic 
polyol  metharylate  ester. 

Use/Import  (S)  Industrial  anaerobic 
adhesives  and  sealants  and  electron 
beam  ciu«d  printing  inks.  Import  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermaL  a  total 
of  20  workers,  up  to  4  hrs/da,  up  to  20 
da/yr. 

Environmental  Release/Disposal. 
Less  than  100  kg/year  released.  Dispoeal 
by  landfill. 

P86-^295 

Importer.  Pacific  Anchor  cSLdtmifa] 
Corporation. 

Chemicai.  (G)  Roiymeric  alipbatic 
polyol  methacrylate  ester. 

Use/Import  (S)  Indastrial  anaerobic 
adhesive  and  sealants  and  eiec^ran 
beam  cured  printing  inks.  latport  fai^. 
Confidential. 

Toxicity  Data.  No  data  sufanitted. 

Exposure.  Processing:  dermal,  a  total 
of  20  workers,  up  to  4  hrs/da,  up  to  20 
da/yr. 

Environmental  Release/Dispaea/. 
Less  than  100  kg/year  released.  Disposal 
by  landfill. 

P86-«a6 

Manufacturer.  Synthron,  Inc. 
Chemical.  (G)  Z-propylimidazole  salt 
of  an  organic  acid. 


^ 
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Use/Production.  (S)  Industrial 
catalyst  and  latent  co-hardener  for 
epoxy  resins  molding  powder,  powder 
coatings  and  latent  co-hardener  for 
epoxy  sealants  and  adhesives.  Prod, 
range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  2  hrs/da,  up  to 
12  da/yr. 

Environmental  Release/Disposal.  3 
kg/batch  released  to  water.  Disposal  by 
biological  holding  pond  and  POTW. 

P86-297 

Manufacturer.  EL  du  Pont  de 
Nemours  ft  Company,  Inc. 

Chemical.  (G)  Crosslinked  ethylene 
interpolymer/fKjlyolefin  polymer. 

Use/Production.  (S)  Reinforced  hose, 
tubing,  wire  and  cable  jackets, 
convoluted  bellows  for  automobiles, 
seals  and  gaskets,  weather  stripping, 
fuel  line  hose  connectors,  and 
mechanical  goods.  Prod,  range. 
Confidential. 

Toxicity  Data.  Acute  Oral:  >11,000 
mg/kg;  Irritation:  Skin — ^Non-irritant 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

P86-298 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyurethane 
polymer. 

Use/Production.  (G)  Polymeric 
industrial  coating  component  Prod, 
range.  50,000-^05,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  Dermal,  a  total  of  38 
workers,  up  to  8  hrs/da.  up  to  191  da/yr. 

Environmental  Release/Disposal.  2  to 
42  kg/ batch  released  to  land. 

P86-299 

Importer.  Confidential. 

Chemical.  (G)  l-H-pyrazole-3- 
carboxyic  acid.  4,5-dihydro-5-oxo-l-{4- 
8ulfophenyl)-4-{{4-sulfophenynazo]-, 
mixed  salt 

Use/Production.  (S)  Paper  dye.  Import 
range.  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-300 

Manufacturer.  Capital  City  Products 
Company. 

Chemical.  (S)  Complete  ester  derived 
from  trimethylolethane  and  palm  kernel 
derived  from  fatty  acid. 

Use/Production.  (S)  Industial  and 
.   consumer  lubricant  finish  on  nylon  tire 
yam,  polyester  tire  yam,  and  nylon 
carpet  yam.  Prod,  range.  500,000  kg/yr. 


Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  woricers,  up  to  4  hrs/da,  up  to 
.068  da/yr. 

Environmental  Release/Disposal.  398 
to  996  kg/batch  released  to  water  with 
1.5  to  250  kg/batch  to  land.  Disposal  by 
POTW. 

P86-a01 

Importer.  The  Minnesota  Mining  and 
Manufacturing  Company. 

Chemical  (G)  Ammonium 
carboxylate  containing  fiuorochemical 
are  thane. 

Use/Import  (G)  Surface  treatment 
non-dispersive  use.  Import  range. 
Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  g/kg; 
Acute  dermal:  >2.0  g/kg;  Irritation: 
Skin — Non-irritant  Eye — Non-irritant; 
Ames  test:  Negative;  Skin  sensitization: 
Non-sensitizer. 

Exposure.  Processing:  dermal. 

Environmental  Release/Disposal.  No 
release. 

P86-302 

Importer.  Confidential. 

Chemical.  (S)  Silica, 
[(dimethylhydrogensUyOoxy]  and 
((trimethylsilyl)oxyl,  modified. 

Use/Import  (S)  Crosslinker  for 
silicone  polymers.  Import  rangte.  1,200- 
2500  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Irritation:  Skin — Non-irritant  Eye — Very 
slight;  Ames  test  Non-mutagenic. 

Exposure.  No  data  submitted.  ' 

Environmental  Release/Disposal.  No 
data  submitted. 

P86-303 

Importer.  Confidential. 

Chemical.  [S]  Silica, 
[(dimethylhydrogensilyl)oxy],  modified. 

Use/Import  [S]  Industrial  crosslinker 
for  silicone  polymers.  Import  range. 
1.200-2,500  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
Irritation:  Skin — Non-irritant  Eye — 
Slight  Ames  test  Non-mutagenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted 

P86-305 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylic 
copolymer. 

Use/Production.  (G)  Polymer  used  in 
product  formulation  having  a  partially 
contained  use.  Prod,  range.  5,000-13,500 

k«/yr- 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dennal,  a  total  of  27 
workers,  up  to  8  hrs/da,  up  to  12  da/yr. 


Environmental  Release/Disposal.  0.1 
to  75  kg/batch  released  to  air.  Disposal 
by  incineration  and  approved  landfill. 

P86-^06  I 

Manufacturer.  Confidential. 

Chemical.  [G]  Styrenated  drying  oil 
alkyd  resin. 

Use/Production.  (S)  Industrial  and 
consumer  fast  dry  primers  and  topcoats 
for  metal,  wood,  and  paper.  Prod,  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
totalofS  woricers. 

Environmental  Release/Disposal. 
Confidential 


P8t-S07  s 

Manufacturer.  Confidential. 

Chemical.  (G)  Eposy  resin  adduct 

Use/Production.  (G)  Reactive  binder. 
Prod,  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  20 
kg/batch  released.  Disposal  by 
inceneration. 

P88-30e 

Importer.  Confidential. 

Chemical.  (G)  Triazolium  azo  dye. 

Use/Import.  (G)  Textile  dye.  Import 
range.  Confidential. 

Toxicity  Data.  Acute  oral:  2,289  mg/ 
kg:  Irritation:  Skin — Irritant.  Eye — 
Corrosive;  Ames  test  Negative:  LCm  96 
hr  (Zebra  fish):  11.5  mg/l;  BOD,:  0  mg/ 
gO,:  COD:  1,440  mg/lO,;  COD/TOC:  1.10 

Exposure.  Processing:  dermal  and 
inhalation,  a  total  of  17  workers,  up  to 
0.5  hr/da,  up  to  77  da/yr. 

Environmental  Release/Disposal.  .002 
to  .6  released  to  water.  Disposal  by 
navigable  waterway. 

P8S-309 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (S)  Hydroxymethoxyacetic 
acid,  methyl  ester. 

Use/Import.  (S)  Industrial 
comonomer/modifier  for  formaldehyde 
based  polymers  and  starting  materials 
for  polymer  additives.  Import  range. 
Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted.  . 

P 86-310 

Manufacturer.  Venture  Chemicals, 
Inc. 

Chemical.  (G)  Organophilic  ester/ 
humic  acid  derivative. 

Use/Production.  (S)  Industrial  fluid 
loss  additive  for  invert  oil  emulsion 


BEST  COPY  AVAILABLE 


Federal  Rt^gUter  J  Vol  50.  No.  250  /  Moaday.  December  3a  HgS  J  Notices  53197 


drilling  fluids  used  in  oil  and  gas  well 
drilling  and  shale  control  adcfitive  for 
water  base  drilling  flnids.  Prod,  raoge. 
Confidential. 

Toxicity  Data.  No  ^ta  svbmined. 

Exposure.  Manirfactnre:  tlennal,  a 
total  of  8  wofhei a,  »p  1o  < tes/tia,  up  to 
250  da/yr. 

Environmental  Reieage/Disposaf.  455 
to  IQ.  35  kg/batch  released  te  air. 

P  86-^11 

Manufacturer.  Confidential 

Chemical.  {GJ  AikyJ  oligqgiycouxie. 

Use/ProductioD.  {S]  Surface  active 
agents  for  cleaning  conyounda  and 
dispersants  for  water  insoluble  oi;ganic 
chemicals.  Prod,  range.  Confidential. 

Toxicity  Data.  Arute  oral:  ^.OgfVg: 
Irritation:  Skin— SK^  Ejoe — hJon- 
irritant. 

Expoeune.  Mawnlboture:  <lenna1,  a 
total  of  15  workmv,  vp  to  <8  lirs/da,  «p  to 
20  da/jrr. 

Envjroamentoi  nolease/Diaposat. 
Cenfidentiai  Duposal  by  POTW  after 
in-plant  treatmenL 

88-312 

Importer.  ConTidenlial. 

Chemical.  fG)  Amine  salt  oT  partial 
ester  of  phosphoric  acid. 

Use/Import.  (SJ  Industrial  antiwear 
and  extreme  pressune  additive  for 
lubricating  oils.  Import  rai^ge. 
Confideatia? 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  subautted. 

P  86-313 

Importer.  Urethane  Geoc^Ma,  fate. 

Chemical.  [G]  Sucrose  based  poiyd. 

Use/Import.  (S)  Industrial  poJyol 
component  in  rigid  polyuretbane  foam. 
Import  range.  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  a  total  of  50 
workers,  up  to  6  hrs/da.  up  to  MO'daJyi/ 

Environmental  tlelease/Dispoaal.  No 
data  submitted. 

Dated:  Deoember  23. 1085. 
Linda  A.  Tcavars, 

Acting  Director,  Informotmn  Managemerrt 
Division. 

|FR  Doc.  85-30880  FHed  12-27-eS:  6:45  am] 
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[OPTS-59745J:  FAL  2946-2 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protectioa 
Agency  {EPAJ. 


action:  Notice. 


:  Section  fi(ai(l)  of  Che  Tn 
Substances  Coolral  Ad  (TSCAj  roqtBieg 
nnj-  prraneirfio  iiitnnrli  In  ■nnn^'iM  liiii 
or  npait  a  9BW  dwBDcal  aefaataaoe  to 
submit  a  preinamitacture  notice  (PMN) 
to  EPA  at  least  BO  days  before 
maimfaoture  or  Mopart  oooioieaoes. 
Statutory  peqauemenls  for  sectiea 
5(a)(l]  preBamCaclure  lurtioeB  an 
discussed  ta  EPA  atateBnatto  «f  Ifae  find 
rule  puby^ed  in  ^  fiedasal  Bnniitia  af 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984. 
(«•  FR  6008^40  CFR72S2S<q,  EPA 
puUiahed  a  rale  which  granted  a  limited 
exemption  from  certain  V^HN 
requireenentB  for  oevtain  types  of 
polymers.  PMNs  for  such  pciynieis  are 
reviewed  by  EPA  within  21  days  of 
receipt.  T\as  notice  announces  rece^  of 
one  such  PMN  and  provides  a  summary. 

DATES:  Close  of  Review  Peaed:  Y  86-48. 
January  8. 1986. 

FOR  FURTHER  IMPOIIMATIOM  OOM^ACi: 

Wendy  Cleland-Hamnetl.  Cbemicd 
Contial  Divisioa  {TS-794^  O^Qoe  of 
Toxic  Substances,  BawiinumeHtal 
Protection  Agency.  Rhi.  B-«11,  401 M  St.. 
SW^  Washington,  DC  20460  (202-382- 
3725). 

•uaWiHacin  AR^  informa i von.  ine 
foUowii^  notice  coataiaa  iafonnetiea 

extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  Tlie  complete  non-confidential 
document  is  available  in  the  public 
Reading  Room  E-107  at  the  Aave 
address  between  8:00  a jn.  and  AJOD  pjcv., 
Monday  throitgfa  Friday,  excluding  l^al 
holidays. 

Y86-«« 

Importer.  Uretkaae  Concepts,  inc. 

Chemica/.  (G}fWye4her<iioL 

Use/fntporL  [S]  Jndiwtrial  petyol 
component  in  the  manufacture  of 
polyoretfaane-elastoraerB.  Import  range. 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10-50  workers. 

EnviroomeaiaJ  Release/Disposal  No 
data  submitted. 

Dated:  December  2S,  1985. 
Linda  A.  Tta  van, 

Acting  Director.  InfermaiioB  Mait^gemient 

Division. 

[FR  Doc  «5-308M  Ftlad  12-27-85:  a:4S  amj 

B<LLIBQ  COBE  WW  SSN 


FEOERiU.  CMEROEMC  Y 
MANAGEMEmT  AGENCY 

Amandniant  toHaOee  of  a 
Disastar 


rT  I  coeiai  cjnei^gency 
Managenefit  Agency. 

:NoQce. 


summary:  This  notice  amends  tfie  notice 

of  a  maior  disaster  for  the  State  af 

Florida  (FEMA-7S6-OR),  dated 

December  3, 1985,  and  relied 

detenn^atiaBs. 

dated:  December  23, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washiitgton.  DC  20472,  (aiS)4Me^aniL 

Notice 

The  mrtioe  ef  a  raafor  disaster  for  the 
State  of  Florixla.  dated  December  a.  UMS. 
is  hereby  amended  to  inckide  the 
following  area  among  those  areas 
determined  to  have  t>een  adversely 
affected  by  tlie  cata8trc](pbe  declared  a 
major  disaster  by  the  President  in  ki» 
declaration  of  Deoerabef  3. 1985: 
Jefferson  Coimty  far  Public  Aasistance. 

(Catalog  of  Federal  Domestic  A— intenca  Na. 

83.516.  Disaster  AaaiBtaaoej 

Sanmal  W.  Speak. 

Associate  Director.  State  and  Local  fin 

and  Support.  Fede/ai  Emetgency 

Managemeat  Agemcy. 

[FK  Doc.  «5-9874e  FHed  12-Z7-8S:  4:45  am] 

SILLINO  COOE  C71«-02-M 


{FEMA-752-OR] 

Aaandnent  to  MoMoB  Of  ■ 


agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Louisiana  (FEMA-752-DR),  dated 

November  1, 1985,  and  related 

determinations. 

date:  December  20, 1985. 

FOR  FURTHER  INFORMATKM  COMPACT 

Sewall  H£.  Johnson.  Difiaater 

Assistance  Programs,  Federal 

Emergency  Management  Agency, 

"Washington,  DC  20472,  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
State  of  Louisiana  dated  November  1, 


53196 
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1965,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  1, 1965: 
Cameron  and  Iberia  Parishes  for  Public 
Assistance  limited  to  facilities  of  the 
State  Department  of  Natural  Resources 
and  the  State  Department  of  Wildlife 
and  Fisheries. 

"[Catalog  of  Federal  Domeatic  Assistance  No. 

83.516,  Disaster  Assistance) 

Sunnel  W.  SpKk. 

Associate  Director,  State  and  Local  Programs 

and  Support.  Federal  Emergency 

Management  Agency- 

[FR  Doc.  8&-00747  Filed  1Z-Z7-85: 8:45  am] 


action:  Notice. 


(FEMA-TSI-ORl 

AfMndmant  to  NotiM  Of  a  M^or- 
Disastmr  OedanrtkNi;  Itastachusotts 

AOCNCV:  Federal  Emergency 

Management  Agency. 

ACTKHC  Notice. 

fUMMAWY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts 
(FEMA-751-DR).  dated  October  28. 
1985.  and  related  determinations. 
OATEO:  December  18. 1985. 
FON  RIRTHCR  MFOfUyMTION  CONTACT: 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  846-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts,  dated 
October  28, 1985,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  October 
28, 1985:  The  Towns  of  Edgartown  and 
West  Tisbury  in  Dukes  County  for 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Prograws 

and  Support 

[FR  Doc.  85-30748  Filed  12-27-85;  6:45  amj 

MLLMQ  cooc  tris-n-M 

[FEIIA-74S-I)R] 

AfiMndmont  to  Notice  of  a  Major- 
Oteastor  Declaration;  Pennsylvania 


AQCNCV:  Federal  Emergency 
Management  Agency. 


;  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania 
(FEMA-745-DR),  dated  October  8. 1985. 
and  related  determinations. 
DATE  December  20, 1965. 
FOR  fURTMm  MRMMATION  CONTACT 
Sewall  RE.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3616. 

Notice 

The  notice  of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania,  dated 
October  8, 1985,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  October 
8, 1985:  I^alls  Township  in  Wyoming 
County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 

and  Support  Federal  Emergency 

Management  Agency. 

[FR  Doc  85-30749  Filed  12-27-85;  8:45  am] 

MLUNO  COOC  (TIS-OI-M 


FEDERAL  MARITIME  COMMISSION 

Agraement(s)  FNed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  %vith  the 
Conunission  regarding  a  pending 
agreement. 

Agreement  No.  224-003130-005. 

Title:  Anchorage  Terminal  Agreement. 

Parties:  Municipality  of  Anchorage 
(Anchorage),  Totem  Ocean  Trailer 
Express,  Inc.  (TOTE). 

Synopsis:  This  agreement  amends  the 
basic  agreement  between  the  pariies 
which  provided  for  the  lease  by 
Anchorage  to  TOTE  of  a  preferential 


berthing  area  and  transit  area  at 
Anchorage  City  Dock  to  be  used  in  a 
roll-on/roll-off  trailer-ship  service.  The 
amendment  provides  for  the  adjustment 
of  rates  for  the  coming  five-year  period, 
and  it  grants  TOTE  use  of  newly 
developed  property  in  Transit  Area  D. 
TOTE  will  relinquish  control  and  use  of 
an  equal  sized  parcel  in  Transit  Area  B. 

Agreement  No.  224-010864. 

Title:  St  Thomas,  VI  Terminal 
Agreement 

Parties:  The  Virgin  Islands  Port 
Authority  (Authority),  The  West  Indian 
Co..  Ltd.  (WICO)..     , 

Sjmopsis:  This  is  a  settlement 
agreement  between  the  Authority  and 
WICO  which  provides  for  specified 
minium  rates  for  passenger  wharfage 
and  dockage  representing  minimum 
compensatory  levels  for  the  passenger 
terminal  facilities  operated  by  the 
parties.  The  settlement  resulted  from  the 
proceeding  under  FMC  Docket  No.  85- 
23.  This  is  a  one  time  agreement  and 
does  not  provide  for  any  continuing  rate 
making  discussions  or  agreements. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  24. 1985. 
Bnice  A.  Dombrowski. 
Actirtg  Secretary. 

[FR  Doc.  85-30609  Filedl2-27-85:  8:45  am] 
■UJNQ  COOC  t71Q-01-« 


Agrae menta  FNed;  Request  for 
Additional  Infonnatlon 

Agreement  No:  203-010652. 

Tide:  Three  Lines'  Discussion 
Agreement. 

Parties:  Nippon  Yusen  Kaisha,  Mitsui 
O.S.K.  Lines,  Ltd.,  Yamashita-Shinnihon 
Steamship  Co.,  Ltd. 

Synopsis:  Notice  is  hereby  given  that 
the  Federal  Maritime  Commission, 
pursuant  to  section  6(d)  of  the  Shipping 
Act  of  1984  (46  U.S.C  app.  1701-1720), 
has  requested  additional  information 
from  the  parties  to  the  agreement  in 
order  to  complete  the  statutory  review 
of  Agreement  No.  203-010852  as 
required  by  the  Act.  This  action  extends 
the  review  period  as  provided  in  section 
6(c)  of  the  Act. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  24, 1965.  ' 
Bruce  A.  Dombrowski. 
Acting  Secretary. 
[FR  Doc.  85-30810  Filed  12-27-85:  8:45  am] 

BUJJNQ  COOC  STaCMII-a 


FEDERAL  RESBIVE  SV8TBI 

Anderson  BancsharM.  Ine^  •!  aL; 
Formations  of;  AequMOona  by;  and 
Mergers  of  Bank  HoMMfCoRipOTias 


Fedfl  KeiMw  /  VolMl  No.  250  /  Monday,  Decembef  30.  MBS  /  Wotioas gjm 


The  companies  listed  in  this  i 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  And 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  bolc&ig 
company  or  to  acquire  a  bank  er  hBak 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fortfi  in  section  3(c)  of  the  Act  (IZ 
U.S.C.  1842(cB. 

Each  application  is  available  ior 
immediate  inspection  a  the  Federal 
Reserve  Bank  indicated.  Once  the 
appHcatioa  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  soay 
express  their  views  in  writiag  to  the 
Reserve  Bank  or  to  the  olfices  of  the 
Board  of  Governors.  Any  comment  oa 
an  application  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  f.-^ct  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  cossnients 
regarding  each  of  these  a|q>Ucations 
must  be  received  not  later  than  January 
20,1986. 

A.  Federal  Reserve  Bank  of  RJcfamond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  Anderson  Bancshares,  Inc.. 
Hemingway.  South  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Anderson  State  Bank.  Inc.,  Hemingway, 
South  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois, 
60690: 

1.  Iron  Horse  Bancshares,  Ina, 
Mazomanie,  Wisconsin:  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
Peoples  State  Bank,  Mazomanie,  Wis., 
Mazomanie,  Wisconsin.  Comments  on 
this  application  must  be  received  not 
later  than  January  14. 1986. 

C.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  44101: 

1.  First  American  Bcaicorp,  Athens, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  American  Bank 
and  Trust  Company,  Athens,  Georgia. 


D.  Federal  Reserve  Ba^  ef 
MinnsspsMi  [fifmat  \.  HSdbtoa^  Vice 
President)  230  Marqatfta  Asanae. 
Minneapolis.  Mtanesota  S6MQ: 

1.  Towner  Boncorptuvtoa.lJd^ 
Towner.  North  Dakota:  to  beooaae  a 
bank  bekUng  compaay  by  acqaking 
99.369  percent  of  tiae  voting  shaics  of 
State  Bank  of  Towner,  Towner,  Nsctli 
Dakota.  Comments  on  this  appkcatioa 
must  be  received  not  later  tbaa  Jannary 
17,1966. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  vice  president) 
400  South  Akard  Street,  DaHas.  Texas 
75222: 

1.  CBN  Bancshares,  Inc.,  Mordock, 
Kansas;  to  merge  mill  Majrfield 
Bancshares,  Inc..  Mayfield,  Kansas, 
thereby  indtrectljr  acquiring  hUyfkM 
State  Bank,  Msyfiefcl.  Kanaaa 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222: 

1.  Stratford  Bancshares,  Ina, 
Stratford,  Texas;  to  become  a  bank 
holding  company  by  acquiring  87 
percent  of  the  voting  shares  of  The  First 
State  Bank  of  Stratford,  Stratford. 
Texas.  Comments  on  this  application 
must  be  received  not  later  than  January 
17, 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  23, 19S& 
JaniM  McAfes. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  85-30743  Filed  12-27-a6:  •:45  am] 

BHXINQ  COOK  •1».ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Dust  Control  for  Falling  Solids;  Open 
Meeting 

The  following  meeting  will  be 
convened  by  the  National  bistitute  fw 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  wiU  be  open  to  the 
public  for  observation  and  participation, 
limited  only  by  the  space  available: 

Date:  January  22, 1986. 

Time:  MO  a.m.-4:30  p.m. 

Place:  Conference  Room  C,  National 
Institute  for  Occupational  Safety  and  Health, 
5555  Ridge  Avenue.  Cindsuiati.  Ohio  45ZI3. 

Purpose:  To  review  a  pro)«ct  entitied  "Dust 
Control  for  Falling  Solid*."  The  study 
objective  ia  to  improve  lutderstanding  of  tlie 
manner  in  which  free-falling  powders  create 
airborne  dust;  specifically,  how  the  mass  flux 
of  a  falling  powder,  the  tfrop  height  and  die 
bulk  density  of  the  powder  affect  dust 
generation.  Viewpoints  and  saggestioni  from 
industry,  organized  labor,  academia,  other 


government  ayries.  and  dw  pebbc  aie 
invMsd. 

Additiaaal  iafamatkiB  aay  he  sblaiaed 
from:  Willias  A.  Heilbriak.  DMstaa  of 
Physical  ScJMwes  and  Enpiawmif^  NIOSH 
CDC,  4870  Columbia  Parkway.  Qwdmiati. 
Ohio  45ZZB.  Telephones:  PTS:  mt-43m, 
Commercial:  S13/a«V-08e. 

Dated:  December  23. 19t5. 
Ehrfnifilyac. 

Associate  DireetorforPeHeyGtea/iaaden 
CeatetsforDiaaaaeCtMbaL 
[FR  Doc  8S-294flO  Filed  Ur^-S6(  0:46  m4 
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andSarvicaa 


Appleatfon  Announcefnonf  for  Nuraa 
Anaathetist  Tralnaeah^  Grants  «id 
Prof esaional  Nuraa  TMnaaMp  GtmIs 

The  Bureau  of  Health  Professions. 
Health  Resources  and  ServioBs 
Administration,  announces  that 
applications  for  Nurse  Anesthetist 
Traineeship  and  Professional  Nurse 
Traineeship  grants  will  be  accepted  in 
1986. 

Applicants  shonld  be  advised  daat  diis 
application  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  should  funds  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  consistent 
with  the  needs  of  the  programs  as  weff 
as  to  provide  for  even  distribution  of 
funds  throughout  the  Gscal  year.  The 
Administration's  budget  request  for 
Fiscal  Year  1986  did  not  iadade  J 
for  these  programs,  litis  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy. 

Nurse  Anesthetist  Traineeships 

Section  831  of  the  Pubbc  Health 
Service  Act  42  U.S.C  297-1  (aKl).  as 
amended  by  Pub.  L  99-92,  the  Nurse 
Education  Amendments  of  1S86. 
authorizes  grants  for  traiBeesfaips  to 
prepare  licensed,  registered  nurses  to  be 
nurse  anesthetists  in  eligible  nurse 
anesthetist  programs. 

Eligible  Applicants 

To  be  eligible  to  receive  support,  an 
applicant  must  be  s  public  or  prirate 
nonprofit  institution  vidiicfa  provides 
registered  nnrses  with  falltiine  Barse 
anesthetist  training.  The  training 
program  must  be  accredited  by  the 
Council  on  Accreditation  of  Norse 
Anesthesia  Educational  Programs/ 
Schools  and  must  currently  have  fuD- 
time  students  who  are  registered  nurses 
who  are  beyond  &e  12tfa  montfa  of  stndy. 

In  determining  the  amount  of  the  grsnt 
award,  the  Department  will  use  a 
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formula  based  on  the  number  of 
approved  applications  and  the  number 
of  full-time  registered  nurses  who  are 
beyond  the  12th  month  of  study. 

This  program  is  listed  at  13.124  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Professional  Nurse  Traineeshipe 

Section  830  of  the  Public  Health    . 
Service  Act  42  U.S.C.  297,  as  amended 
by  Pub.  L.  99-92.  the  Nurse  Education 
Amendments  of  1985,  authorizes  grants 
for  (1)  TraineeAiips  to  prepare 
registered  nurses  in  masters'  degree  and 
doctoral  degree  programs  which  educate 
such  nurses  to  serve  as  nurse 
administrations,  nurse  educators,  nurse 
researchers,  nurse  practitioners  or  in 
other  professional  nursing  specialties 
determined  by  the  Secretary  to  require 
advanced  education;  and  (2) 
traineeships  to  educate  nurses  as  nurse 
midwives. 

Eligible  AppUcanto 

To  be  eligible  to  receive  support,  an 
applicant  must  be  a  public  or  nonprofit 
private  institution  providing  registered 
nurses  with  full-time  advanced 
education  leading  to  a  graduate  degree 
in  eligible  professional  nursing 
specialties,  or  a  public  or  nonprofit 
private  school  of  nursing  or  entity  which 
prepares  registered  nurses  to  practice  as 
nurse  midwives.  The  nurse  midwife 
program  must  be  approved  by  the 
American  College  of  Nurse  Midwives. 

This  program  is  listed  at  13.358  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Appficatioa  DeadHnee 

Nurse  Anesthetist  Traineeships — 2/ 
24/86. 

Professional  Nurse  Traineeships — 2/ 
24/86. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  for  review.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  in  lieu  of 
a  postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

For  specific  guidelines  and 
information  regarding  the  program 
aspects,  contact:  Division  of  Nursing. 
Bureau  of  Health  Professions,  Heal^ 
Resources  and  Services  Administration, 
Parklawn  Building.  Room  5C-28,  5600 
Fishers  Lane.  Rockville,  Maryland  20657, 
TelejAone:  (301)  443-6333. 

Questions  regarding  grants  policy 
should  be  directed  to:  Grants 
Management  Officer,  Bureau  of  Health 
Professions,  Health  Resources  and 


Services  Administration,  Parklawn 
Building.  Room  8C-22.  5600  Fishers    < 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-8915. 

Tbese  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  or  42  CFR  Part  100. 

Daled:December  23. 1965. 

)olmRKasa„;V      .       ^^       ' 

Acting  Administrator. 

[FB  Doc  85-30735  Filed  12-27-85:  8:45  am] 
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OEPARTMEIffT  OFTHE  INTERIOR 

Office  of  the  8m  Iff  My 

Privacy  Act  d  1874— RevMon  of 
Notico  of  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is  revising 
a  notice  describing  a  system  of  records 
maintained  by  the  Minerals 
Management  Service.  Except  as  noted 
below,  all  changes  being  published  are 
editorial  in  nature,  and  reflect 
organization,  address,  and  other  minor 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register 
on  June  2. 1983  (48  FR  24793).  The  notice 
being  revised,  which  is  published  in  its 
entirety  below,  is  titled  "Security — 
Interior,  MMfr^." 

The  portions  of  the  system  notice 
describing  the  categories  of  individuals 
and  records  have  been  revised  to 
provide  a  more  accurate  and  precise 
description  of  the  individuals  and 
information  included  in  the  records 
system.  In  addition,  the  existing  routine 
disclosure  statement  for  litigation 
purposes  is  revised  to  incorporate  the 
clarification  on  such  disclosures 
prescribed  by  the  Office  of  Management 
and  Budget  (OMB)  in  its  supplementary 
guidelines  dated  May  24, 1985.  for 
implementing  the  Privacy  Act  Also,  the 
retention  and  disposal  statement  is 
amended  to  conform  to  guidelines 
issued  by  the  Assistant  Archivist  for 
Records  Administration.  National 
Archives  and  Records  Administration, 
in  his  memorandum  to  Agency  ReoHtis 
Officers  dated  ]une  11, 1985. 

Since  these  changes  do  mA  involve 
any  new  or  intended  use  of  the 
information  in  the  system  of  records,  the 
notice  shall  be  effective  on  or  before 
December  30, 1985.  Additional 
information  regarding  these  revisions 
may  be  obtained  from  the  Department 
Privacy  Act  Officer.  Office  of  the 
Secretary  (PIR),  Room  7357.  Main 


Interior  Building.  U.S.  Department  of  the 
Interior.  Washington.  D.C.  20240. 

Dated:  December  17. 1965.     '  \  ■.j^     '  ' . 
Oacar  W.  MiMUer.  |r« 
Director,  Office  of  Information  Resources 
Management  .5       -        '      . 

INTERK>R/M(IIS-4  f 

V     ■        ■  ■  :     ' 

SVtTtMNAMI: 

Security — Interior.  MMS-4.     :  .  <•* 

SVSTIM  IOCATMN: 

Department  of  the  Interior.  Minerals 
Management  Service.  Office  of    ,    /;  -. 
Admini$tration.  Procurement  and  .  '  ' 
General  Services  Division.  Security 
Office.  Mail  Stop  635. 12203  Sunrise 
Valley  Drive.  Reston,  Virginia  22091. 

CATSOOMas  or  hmmviouals  covmco  by  thc 

SVSTIM: 

Current  and  former  Minerals 
Management  Service  (MMS)  employees 
who  have  been  subject  to  personnel 
security  investigations  to  determine 
suitability  for  placement  in  sensitive 
positions  and  those  granted  access  to 
classified  information  on  MMS 
computer  systems. 

CATKOOMES  OF  RCCONOe  W  THC  aVSTCM: 

Security  files  for  MMS  personnel 

include:  name,  grade,  organization. 

place  and  date  of  birth,  social  security 

number,  flie  type  of  security  clearance, 

ADP  Access  Authorization  or  suitability 

certification  granted,  and  the 

investigative!  basis.       .     ^  i    '       i  . 

»■-.-• 

MITHOmTV  POe  MANiTENANCC  OF  THE 
SVSTIM: 

Executive  Order  10501.        • 
ROtrrtNi  USES  Of  mcoeos  maintained  in 

THE  SVSTIM,  mCUNMNO  CATEOOmES  OF 
USCIIS  AND  THE  FWWOSS  OF  SUCH  USES. 

The  primary  use  of  the  records  is  to 
ensure  that  investigative  requirements 
of  Federal  Personnel  Manual  731  are 
satisfied  and  to  provide  a  current  record 
of  MMS  employees  with  clearance  and 
ADP  access  anthorizatlons.  Disclosure 
outside  of  the  Department  may  be  made: 
(1)  To  the  U.S.  Department  of  Justice  or 
in  a  proceekling  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States.  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  Govemment,-an . 
employee  of  the  Department  is  a  party 
to  litigation,  and  (b)  the-Department  of 
the  Interior  determines  that  the 
disclosure  is  relevant  or  necessary  to 
the  litigation  and  Is  compatible  with  the 
purpose  for  which  the  records  were 
compiled:  (2)  of  information  indicating  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  order,  or  license 
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to  appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  t3)  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
Congressional  office;  (4)  to  a  Federal 
agency  which  has  requested  information 
relevant  or  necessary  to  its  hiring  or 
retention  of  an  employee  or  issuance  of 
a  security  clearance,  license,  contract, 
grant,  or  other  benefit:  and  (S)  to 
Federal,  State,  or  local  agencies  where 
necessary  to  obtain  information  relevant 
to  the  hiring  or  retention  of  an  employee 
or  the  issuance  of  a  security  clearance, 
license,  contract,  ^ant,  or  other  benefit. 

poucm  AND  nucnccs  fom  ■TowwOr 


msKMNM  or  MCONOi  IN  Tw  •vrmi: 

•TOIIAaK 

Manual  systems  maintained  in  locked 
GSA  approved  security  containers. 

nrriHCVAMUTv: 
Indexed  by  individual  name. 

SAraOUAMOS:  ,' 

Maintained  with  security  meeting  the 
requirements  of  43  CFR  2.51. 

nCTCNTION  AND  OISMMAL:  ■  ^ 

These  records  are  maintained  in 
accordance  with  the  General  Records 
Schedule  Number  18,  Item  Number  23. 

SYSTEM  MANAQCII(S)  ANO  AOOWtSS: 

Security  Officer,  Procurement  and 

General  Services  Division,  Minerals 

Management  Service,  Mail  Stop  635, 

12203  Sunrise  Valley  Drive,  Reston, 

Virginia  22091. 

.  ■  •./."•t-  ■--...  . 
NonncATioN  mocedum:  . 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him  or  her  is  required.  See 
43  CFR  2.60. 

iwcotto  ACCESS  Pfioceoufds:     ... 

A  request  for  access  may  be 
addresred-to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 

CON1UTINO  RECOnO  PNOCEOUNES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  43  CFR 
2.71. 


Individual  on  whom  record  is 
maintained. 

(FR  Doc.  B&-90B22  Filed  12-27-85: 8:45  am] 
■NXMa  cooc  «3is4fn-« 


Detemtifiation  fleganing  Right-of- 
Way  Reservation  on  Lands  HeM  in 
Trust  for  the  Cooopati  Indian  TrB>e  of 
Arizona 

AOCNCV:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  Determination. 

•USMAHV:  An  engineering  study  has 
determined  that  there  is  no  need  for  the 
United  States  to  utilize  its  reserved 
right-of-way  for  the  disposal  of  sludge 
from  the  Yuma  Desalting  Plant  on  lands 
held  in  trust  for  the  Cocopah  Indian 
Tribe  of  Arizona  with  respect  to  the 
following  described  lands: 

San  Bflmardiiio  Meridian,  Arizona 

T.  18S.,R.21E., 

Sees.  24  and  25  (excluding  lots  5  and  6); 
T.16S..R.22&, 

Sec.  19  and  30. 

bATEO:  November  1, 1985. 

FOR  FURTHCR  INFORMATHM  CONTACT: 

Mr.  Robert  Wilbom,  Chief,  Lands 
Branch,  Lower  Colorado  Regional 
Office,  Bureau  of  Reclamation.  Nevada 
Highway  at  Park  Street  Boulder  City, 
Nevada  89007,  Telephone  (702)  293-8427. 

SUPPLCMCNTARV  information:  SectitHl 

4(a)(6)  of  the  Act  of  April  15, 1985,  (99 
Stat.  47),  reserves  to  the  United  States  of 
America  (United  States)  the  option  for  a 
righ-of-way  for  sludge  disposal  from  the 
Yuma  Desalting  Plant  authorized  under 
Section  101(b)(1)  of  the  Colorado  River 
Basin  Salinity  Control  Act  of  June  24, 
1974  (88  Stat.  266).  As  a  result  of 
engineering  studies,  it  had  been 
determined  that  the  United  States  will 
have  no  further  need  for  utilization  of 
the  reserved  lands  for  the  sludge 
disposal  site.  Section  4(a)(6)  of  the  Act 
of  April  15, 1985  [Supra],  further 
provides  that  any  determination  by  the 
Secretary  of  the  Interior  shall  be 
published  in  the  Federal  Register. 
Accordingly,  public  notice  is  hereby 
given  that  the  United  States  will  not 
exercise  this  reserved  option  for  a  right- 
of-way  on  the  land  described. 

Dated:  December  23, 1985. 
Ana  McLaugUin. 

Acting  Secretary  of  the  Interior 

[FR  Doc.  85-30783  Filed  12-27-85;  8:45  am] 
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Bureau  of  Indtan  Affairs 

Prograin  Announcamanlj  FY  as 
CtiHd  WeNare  ActOranl 


December  23, 1985.  ';:.._.     . 

AOCMCV:  Bureau  of  Indian  Affaiiv.     • 
Department  of  ttie  Int«nor. 

action:  Announcement  of  availability 
of  funds  to  improve  child  welDare 
services  to  Indian  children  and  their 
families. 


:  This  is  an  annooncement  of 
grant  funds  available  from  die  Bureau  of 
Indian  Affairs,  Department  jof  the 
Interior. 


FOR  FURTHdl 

For  further  information  concerning  llie 
Bureau  of  Indian  Affairs'  Indian  Child 
Welfare  Act  Tide  Grant  Program 
contact  the  nearest  area  office  to  the 
appUcanL  See  listing  at  tlie  end  of  tliis 
announcement,  or  contact  BIA/Division 
of  Social  Services.  1951  Constitution 
Avenue.  NW..  Washington.  DC  20245. 
Code  450,  Room  312-S.  Dr.  Eddie  F. 
Brown,  Chief,  Telephone:  (202)  343-6434. 

OATEO:  The  cjosing  date  for  receipt  of 
applications  for  this  program  i*  . 
February  14, 198a 


Part  I.  Genenl  InfonnatiaQ 

A.  Backgntund 

This  announcement  provides 
information  on  oppqrtunities  to  apply  for 
Indian  Child  Welfare  Act  grant  funds  lot 
FY  86.  The  policies  established  Iqr  the 
Indian  Child  Welfare  Act  of  1978  (ICWA 
Pub.  L.  95-608.  25  liS.C  1902.  25  U.S.C 
1931  and  1982).  for  which  these  grant 
funds  may  be  used  are: 

— ^To  prevent  separation  of  Indian 
children  from  their  families  when 
possible; 

— When  separation  is  necessary,  to 
reunite  Indian  children  with  their 
families  as  soon  as  possible; 

— When  reunificatlcHi  is  not  possible, 
to  find  permanmt  families  tlirough 
permanent  placement  with  extended 
families  or  through  adoption;  and 

-^To  carry  out  work  with  bufian 
children  and  their  families  in 
accordance  with  the  preferences  of  ttie 
ICWA.  following  procedures  and 
practices  which  reflect  tlie  unique 
values  of  Indian  culture.  An  applicant 
for  an  Indian  Child  Welfare  Act  Grant 
(BIA)  may  submit  only  one  grant 
application  for  this  program  during  tliis 
application  period  (refer  to  25  CFR 
23.21(b)). 


BEST  COPY  AVAILABLE 


532Q2 


Federal  R«gi8ter  /  Vol  sq  Na  250  /  Monday,  December  3a  1985  /  Noficfc 


B.  BIA  Indian  ChiU  Welfare  Grant 
Program  Purpose 

The  pvpoae*  of  BwnMM  of  bidiaa 
AHaira'  Indian  Child  Welfare  gpants  as 
specifically  stated  in  the  law  are: 

(1)  the  establishment  am]  operation  of 
Indian  child  and  fanuly  service 
programs  which  promote  the  stability  of 
Indian  families,  and 

(2)  the  provision  of  non-Federal 
matching  shares  for  other  Federal 
financial  assistance  programs  for  "on  or 
near"  reservation  programs  which 
contribute  to  that  same  purpose. 
These  purposes  are  further  defined  in 
Pub.  L  9&-608  sections  2(n  and  202  or  25 
U.S.C.  1931  and  1932,  or  25  CFR  23J2. 
The  objective  of  every  Indian  child  and 
family  service  program  shall  be  to 
prevent  the  breakvq)  of  Indian  families, 
and  insure  that  die  permanent  lenioval 
of  an  Indian  child  firom  the  custody  of 
his/her  parent  or  Indian  castoffian  shall 
be  a  last  resort 

C.  Eligible  Applicants 

The  governing  body  of  any  tribe  or 
tribes,  or  any  nonprofit  off-reservation 
Indian  organization  or  mohi-servioe 
Indian  center,  may  apply  individually  or 
as  a  consortium  for  a  grant. 

A  consortium  is  an  agreement  or 
association  of  two  or  more  eligible 
applicants. 

Applicants  for  projects  of  one  year  or 
three  years  duration  may  be  submitted. 
Regulations  published  Decanberl6, 
1985,  in  the  Federal  Register  allow  multi- 
year  projects,  in  accordance  with  25 
CFR  23.37.  Applicants  who  are 
proposing  projects  for  multi-year  project 
must  submit  full  applications  on  all 
program  activities  for  the  entire  project 
period,  that  is,  for  three  years.  Tliis 
includes  budget  information.  The  budget 
period  for  each  grant  award  will  be  for 
twelve  (12)  months.  Funding  after  the 
first  year  of  a  multi-year  project  will 
depend  upon  the  grantee's  progress  in 
achieving  the  objectives  of  the  imiject 
according  to  the  approved  notk  plan, 
the  availability  of  funds,  and 
compliance  with  appropriate  program 
regulabons. 

U.  Available  Funds 

This  announcement  is  being  published 
in  anticipation  of  an  appropriation  for 
these  programs.  When  an  appropriation 
is  approved,  grant  awards  will  be  made 
using  the  following  guidelines.  Grants 
will  be  awarded  to  individual  tribes, 
organizations,  or  to  consortia  of  tribes 
and  organizations  within  the  following 
categories: 

A.  A  maximum  of  up  to  $50,000  for 
eligible  applicants  Yhih  a  total  service 
area  population  of  2,500  or  less; 


E  A  maximum  of  up  to  $75,000  ibr 
eligible  apphcants  with  a  total  service 
area  popolation  greater  than  2,500  but 
less  than  5,000; 

C  A  maximum  of  up  to  $100,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  5.000  but 
less  dian  7,500; 

D.  A  maximam  of  op  to  tlSIUlO  for 
eligible  applicants  wi&i  a  total  service 
area  pi^mlatiafi  of  7.S00  bat  less  than 
15,000: 

E.  A  maximum  of  $300,000  for  eligible 
applicants  with  a  total  service  area  vi 
greater  than  15.000. 

Applicants  in  the  State  of  Alaska  will 
be  allowed  a  25  percent  cost  of  living 
adjustment  to  the  total  maximum 
amotmt  for  which  they  may  apply. 
Notwithstanding  the  above  grant 
guidelines,  consortia  having  a  total 
service  area  population  of  54X)0  or  less, 
may  apply  for  a  maximum  grant  of  up  to 
$100,000  because  of  the  greater 
administrative  costs  associated  with 
operating  a  small  consortium.  Consortia 
with  service  area  populations  greater 
than  5UXX)  must  comply  with  the  grant 
guidelines  set  above. 

Service  area  population  means  the 
total  niunber  of  Indians  eligible  for 
service  under  25  CFR  23.2(d)(2)  and/or 
(3)  in  the  geographical  area  to  which  the 
tribe,  or  organization,  or  multi-service 
center  can  realistically  provide  the 
services  proposed  in  the  application. 
The  service  area  population  is  used  only 
to  determine  maximum  grant  allocations 
that  a  tribe,  multi-service  center,  or 
organization  may  be  eligible  to  receive. 
These  population  figures  must  be  based 
on  identifiable  statistical  resources. 

In  lieu  of  an  indirect  cost  rate,  all 
costs  associated  with  the  administration 
of  proposed  projects  shall  be  line 
itemed.  Due  to  the  limited  amount  of 
program  funds,  administrative  costs  will 
be  carefully  scrutinized  in  relation  to 
funds  used  for  direct  services.  In 
accordance  with  25  CFR  23.25(a)(8),  the 
reasonableness  and  relevance  of  the 
estimated  costs  lot  the  project  are 
considered  in  the  rating  of  all  project 
applications.  These  administrative  costs 
are  only  allowable  within  the  funding 
specified  by  the  grant  formula,  and 
limitations  specified  in  this 
announcement. 

Apphcants  will  not  be  funded  for 
more  than  their  demonstrated  need,  as 
specifically  addressed  in  25  CFR  23.24 
and  23.25.  The  stat^tical  requirements 
established  in  these  regulations,  as  well 
as  the  tribe's  mult-service  center's,  or 
organization's  prior  service  record  will 
be  used  in  determinating  need. 
Examples  of  necessary  data  include  the 
number  of  actual  or  estimated  Indian 
family  breakups,  and  the  number  of 


persons  who  will  receive  direct  services 
fivm  any  portion  of  the  proposed  '  .  >    ■ 
program,  by  program  area. 

In  accordance  with  25  CFR  23.27(bK3). 
if  an  applicant  has  been  a  grantee 
during  die  preceding  fiscal  year  and 
proposes  to  continae  essentially  the 
sane  service  program,  the  applicant  at 
the  time  of  ai^ication,  must  provide 
satisCadoryevahiatians  frran  the  area 
office  aJong  with  the  other  materials 
required  in  this  subsection.  At  no  time 
may  any  Indian  tribe,  organization,  or 
multi-service  center  which  is  either  an 
eligible  individual  appticant  in 
accordanoe  with  25  CFR  23.21  or  a 
member  of  a  consortiam  receive  Indian 
Child  Welfue  Act  grant  funds  greater 
than  a  maximum  grant  of  $30QjOOO 
through  a  direct  grant  or  tfaroogh 
subgranting  procedures  with  approved 
applicants. 

m.  AppUcatioB  and  Saiectton  Criteria 

A.  Fiscal  Year  1986  Review  Process 

TTie  BIA's  Assistant  Secretary  or  his/ 
her  designated  representative  shall 
select  for  grants  under  the  Indian  Child 
Welfare  Act  those  proposals  which  will 
in  his/her  judgement  best  promote  the 
purposes  of  the  Act.  Such  selection  will 
be  made  through  a  review  process  in 
which  each  ai^lication  will  be  scored 
competitively  using  the  BIA  review 
criteria  listed  below  at  the  appropriate 
Bureau  Social  Service  Office  referred  to 
in  25  CFR  23.30,  23.31,  or  23.33.  Grant 
applications  will  be  reviewed  by  a  panel 
of  reviewers  qualified  by  training  and/ 
or  experience  in  human  services  to 
Indian  populations.  These 
recommendations  will  be  used  by  the 
Assistant  Secretary's  designated 
representative  to  preliminarily  approve 
or  disapprove  all  grant  applications,  and 
make  funding  recommendations  to  the 
Central  Office.  The  Assistant  Secretary 
has  final  funding  authority. 

B.  The  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  receipt  of  all 
applications  under  this  Program 
Announcement  is  February  14. 1986. 

Applications  fta  Indian  Child  Welfare 
Act  Grants  must  be  received  in  the 
appropriate  Bureau  of  Indian  A^airs' 
Social  Services  Area/Agency  Office,  as 
specified  in  25  CFR  23.28,  on  or  before 
4:15  p.m.,  or  the  applicable  close  of 
business  for  that  office  on  the  closing 
date  of  the  application  period.  The 
names  and  addresses  of  Bureau  Social 
Service  Area  Offices  and  staff  are  listed 
at  the  end  of  this  announcement  Hand 
delivered  applications  are  accepted 
during  the  normal  Working  hours 
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Monday  through  Friday.  Applications 
mailed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2}  Sent  by  first  clays  mail, 
postmariced  on  or  before  the  deadline 
date. 

Applicants  are  cautioned  to  request  a 
legible  U.S.  Postal  Service  postmark  or 
to  use  express,  certified  or  registered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

(3)  Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  through  U,S.  Postal 
Service  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  close  of  business  on  or 
before  the  deadline  date. 

(4)  Late  applications.  Applications 
which  do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
compeittion. 

C.  Statutory  Authority 

The  Indian  Child  Welfare  Program 
from  the  Bureau  of  Indian  Affairs  is 
authorized  by  Title  II  of  Pub.  L  95-608, 
The  Indian  Child  Welfare  Act  (25  U.S.C. 
1901  et  seq..  25  CFR  Part  23).  The 
anticipated  appropriation  for  the  grant 
program  is  $8,600,000.  A  minimum  of 
twenty-five  percent  of  these  funds  will 
be  utilized  for  one-year  projects  and  the 
remainder  for  multi-year  projects.  The 
central  office  will  retain  15  percent  of 
the  total  fimds  to  assure  funding  for  any 
applicant  who  may  appeal  a  denial  at 
the  area  office  level.  If  these  funds  are 
not  utilized  for  appeals  they  will  be 
redistributed  to  the  area  offices. 

D.  Program  Priorities 

Indian  Child  Welfare  Act  grants  are 
for  the  purpose  of: 

(1)  Establishment  and  operation  of 
Indian  children  and  family  service 
programs.  In  accordance  with  the  policy 
in  25  CFR  23.2  to  emphasize  the  design 
and  funding  of  programs  to  promote  the 
stability  of  Indian  fiamilies,  program 
priorities  have  been  established  to  be 
utilized  by  area  offices  in  the 
competitive  review  process  when  more 
than  one  application  obtains  the  same 
competitive  score.  These  priorities  re- 
emphasize  the  programmatic  interest  in 
maintaining  the  family  and  preventing 
out-of-home  placements.  Program 
priorities  are  listed  below  in  descending 
order 

{a)  Operation  and  maintenance  of 
facilities  for  the  counseling  and 


treatment  of  Indian  families  and  for  the 
temporary  custody  of  Indian  children. 

(b)  Fainily  assistance  (including 
homemaker  and  home  counselors),  day 
care,  after  school  care,  recreational 
activities,  respite  care,  and  employment. 

(c)  A  system  for  tribes  or  Indian 
organizations  to  license  or  otherwise 
regulate  Indian  foster  and  adoptive 
homes  or  the  preparation  and 
implementation  of  child  welfare  codes 
within  their  legal  jurisdictional 
authority,  or  pursuant  to  a  state-tribal 
and/or  Indian  organization  agreement 

(d)  Guidance,  legal  representation, 
and  advice  to  Indian  families  involved 
in  tribal  state  or  federal  child  custody 
proceedbigs. 

(ej  Empu>yment  of  professional  and 
other  tramed  personnel  to  assist  the 
tribal  court  in  the  disposition  of 
domestic  relations  and  child  welfare 
matters. 

(f)  Education  and  trainiitg  of  Indians 
(including  tribal  court  judges  and  staff) 
in  skills  relating  to  child  and  family 
assistance  and  service  programs. 

(g)  Subsidy  programs  under  which 
Indian  adoptive  children  may  be 
provided  support  comparable  to  that  for 
which  they  would  be  eligible  as  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
for  maintenance  and  medical  needs. 

(h)  Home  improvement  programs. 

(i)  Other  programs  designed  to  meet 
the  purpose  of  the  Act.  Planning  or 
feasibility  grants  may  be  undertaken  for 
any  one  of  the  above  listed  program 
purposes.  These  applications  will  be 
ranked  according  to  the  priority  of  the 
program  under  consideration. 

(2)  Providing  non-Federal  matching 
shares  for  other  Federal  financial 
assistance  programs  as  prescribed  in  25 
CFR  23.43.  The  order  of  priority  of 
matching  share  grants  will  correlate 
with  the  purpose  of  the  program 
receiving  the  match. 

E.  Content  of  the  Application 

The  application  shall  be  no  longer 
than  40  pages,  double  spaced  (excluding 
appendices)  and  shall  include  standard 
form  424  and  the  following  information: 

(1)  Name  and  address  of  Indian  tribal 
governing  body(s)  or  Indian  oiganization 
applying  for  a  grant, 

(2)  Descriptive  name  of  project 

(3)  Grant  funds  requested, 

(4)  The  unduplicated  client  service 
population  directly  benefiting  from  the 
project, 

(5)  Length  of  project, 

(6)  Beginning  date, 

(7)  Project  budget  categories  or  items, 

(8)  Program  narrative  statement 
including  second  and  third  year  plans  if 
appropriate, 


(9)  Certification  or  evidence  of  request 
by  Indian  tribe  or  board  of  Indian 
organization  (preferably  covering  the 
duration  of  the  proposed  project), 

(10)  Evidence  of  substantial 
community  support  for  the  proposed 
program.  This  request  may  be  in  the 
form  of  a  tribal  resolution,  an 
endorsement  included  in  the  grant 
application  or  such  other  forms  as  the 
tribal  constitution  or  current  practice 
requires; 

(11)  Name  and  address  of  the  Bureau 
office  to  which  an  application  is 
submitted. 

(12)  Date  application  is  subnitted  to 
the  Bureau,  and 

(13)  Additiomd  information  pertaining 
to  grant  applications  for  funds  to  b« 
useid  as  matching  shares. 

F.  Evaluation  Criteria 

The  content  of  the  application  and  the 
following  factcMV  are  considered  in  the 
competitive  review  of  these  grant 
appUcations: 

(1)  The  degree  to  whidi  an  applicant 
demonstrates  in  the  program  narrative 
an  understanding  of  the  social  service 
problems  or  issues  impacting  the  client 
population  which  the  applicant  proposes 
to  serve. 

(2)  The  degree  to  which  and  the 
methods  by  which  the  applicant  intends 
to  fulfill  the  purpose  of  the  grant      ^  ,• 
specifically  relating  to  goals  and  the ' 
objectives  of  the  program  to  the  issues 
and  problems  impacting  the  client 
population. 

(3)  Whether  the  applicant  presents 
narrative,  quantitative  data,  and 
demographics  of  the  client  population  to 
be  served.  Examples  of  such  data 
include: 

(a)  Hie  number  of  actual  or  estimated 
Indian  child  placements  outside  the 
home; 

(b)  The  number  of  actual  or  estimated 
Indian  family  breakups;  and 

(c)  The  need  for  a  directly  related 
preventive  program. 

(4)  The  relative  accessibility  whidi 
the  Indian  population  to  be  served  under 
a  specific  proposal  already  has  to 
existing  child  and  family  service 
programs  emphasizing  prevention  of 
Indian  family  breakup.  Factors  to  be 
considered  in  determining  accessibility 
include: 

(a)  Cultural  barriers; 

(b)  Discrimination  against  Indians; 

(c)  Inability  of  potential  Indian 
clientele  to  pay  for  services; 

(d)  Lack  of  programs  which  provide 
free  service  to  indigent  families: 

(e)  Technical  barriers  created  by 
existing  public  or  private  programs: 
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(I)  Availability  of  traoaporUtian  to 
existing  pmgramai 

Is)  Distaace  between  the  iadiaii 
community  to  be  aerved  under  tlie 
proposal  and  tbe  nearest  exiitaig 
programa; 

(h]  Quality  of  aernoe  provided  to 
Indian  clientele:  md 

(i)  Relevance  of  service  provided  to 
spectfic  needs  of  Indian  clientele. 

(5)  The  pnqier  JQstificalion  of  tbe 
extent  to  which  the  proposed  program 
would  dupBcaie  mqf  existing  child  and 
family  servtoe  program  emphaaixing 
prevention  of  Indian  family  breadnip. 
taking  into  consideration  fl^  trf  the 
factors  listed  in  paragraphs  (1).  (2).  (3). 
and  (4J  of  this  section.  Proper 
justilicalion  must  be  given  for  any 
duplication  of  services. 

(6)  Evidence  of  substantial  community 
support  for  the  proposed  program  from 
the  Indian  ooemiunity  or  coBBonnties  to 
be  served.  Such  support  may  be 
evidenced  by: 

(a)  Letters  of  support  from  individaais 
and  families  to  be  served; 

(b)  Local  faidian  coounnnity 
repreaentatioa  in  and  control  over  die 
Indian  entity  requesting  the  grant; 

(c)  Letters  from  local  and  social 
service  or  social  service  related 
agencies  iamiiiar  with  the  apphcant's 
past  worii  experience. 

(7)  The  explanation  of  proposed 
facilities  and  of  the  structure  of  the 
tribal  or  Indian  orgairization  including 
the  structure  of  the  particular  unit  wiOdn 
the  organization  requesting  grant  fimds, 
and  the  position  description  of  any 
position  to  be  fimded  with  grant  ftmds, 
identifying  qualifications, 
responsiUiities,  and  inies  of  supervision. 

(8)  The  reasonableness  and  relevance 
of  the  estimated  costs  of  the  proposed 
program  or  service.  An  application  riiall 
not  receive  a  preliminary  approval 
unless  a  review  of  the  application 
determines  that  it: 

(a)  Contains  all  the  information 
required  in  "E.  Conteot  of  an 
application". 

(b)  Receives  at  least  the  rainimttm 
score  of  85  in  a  competitive  review 
under  the  scoring  process  using  tbe 
selection  criteria  established  in 
regulation, 

(c)  If  an  applicant  has  been  a  pwitee 
during  the  year  immediately  preceding 
the  year  for  which  an  appiicatioo  is 
being  made,  and  has  made  an 
application  to  continne  essentiaBy  the 
same  service  program,  satisfactory 
evaiaatioo(s)  from  the  Area  office 
review  of  the  program  must  be  provided 
in  addition  to  tbe  other  materials 
required  in  this  subsection. 
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BLA  Area  C^ces;  Ana  Social  Workers 

Aberdeen— Dean  Krahniec.  115  4th 
Avenue.  SE.  Aberdeen,  SD  57401. 606- 
22&-025a 

Albuquerque— Robert  C  Cair.  P.O. 
Box  8327.  Albuquerqna.  NM  8718a  SOS- 
225-3321. 

Anadarko— )aiy  Bridges,  P.O.  Box 
368.  Aaadarica  OK  73006. 405-247-8B73. 
extension  257. 

BiUings-Bill  Webber.  316  N.  20th 
Street.  Billii^s,  MT  SOlOl,  406-657-6651. 

Juneau— Bill  PetiMo.  P.O.  Box  3-8000. 
Junean.  AJC  80602-1210. 807-«86-7209. 

Minneapolis — Karen  Grey  Eyes, 
Chamber  of  Commerce  Buildii^  15 
Sonth  Fifth  Street.  6^  Floor. 
Minneapelia,  MN  55402, 612-340-3800. 

Muskogee— {ames  Clemmons,  Old 
Federal  Building,  Musbogee.  OK  74401. 
918-687-2507. 

Navajo— Nancy  Evans.  VXi.  Box  M. 
Window  Rock.  AZ  88515, 602-871-5151. 

Phoenix — James  B.  Craves.  P.O.  Box 
7007.  Phoenix.  AZ  85011. 602-241-2261. 

Portland— June  McKellar.  1425  NE 
Irving  SL,  Portland.  OR  97206, 503-^231- 
6781. 

Sacramento — Charles  Toyebo. 
Community  Service  Officer,  2800 
Cottage  Way,  Sacrementa  CA  95825, 
916-078-4691. 

Eastern— Linda  Guy.  Division  of 
Social  Services.  1951  Constitution 
Avenue,  NW..  Code  lOOa  Washington. 
D.G  2024S.  703-235^179. 
HaxelE.EIb«<. 

Acting  Deputy  Aasistcnt  Secretary— Indian 
Affairs. 

[FR  Doc.  85-«17ao  Filed  12-27-«S:  8:45  am] 
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Bureau  Of  Land  ManaganMnt 

Salmon  District  Advisory  Council; 
Meeting 

AQENCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  meeting. 

SUMMARV:  The  Safanon  District  of  the 
Bureau  of  Land  Managemmt  (ELM) 
announces  a  forthcoming  meeting  of  the 
Safanon  District  Advisory  Coraicil. 
DATE  The  meeting  %viU  be  held 
Wednesday.  February  12. 1986.  at  8t00 
ajn. 

ADORESS:  The  meeting  will  be  held  at 
the  Salmon  District  Office,  Bureau  of 
Land  Management,  Conference  Room. 
South  Highway  93,  Salnion.  Idaho  83467. 
SUPPLBMENTARV  MFOHMATION:  This 
meeting  is  held  in  accordance  with  Pub. 
L  92-463  and  94-^579.  The  main  purpose 
for  the  meeting  is  the  review  of  the 


Proposed  Resource  Management  Han 
and  Final  Environmental  Impact 
Statemeid  for  the  Lemhi  Resource  Area. 
The  agenda  will  also  include  an  updatte 
and  discussion  of  cunent  resoorce 
programs  on  the  Salmon  District. 

TYie  meeting  is  <^>en  to  tfie  pubHc 
Interested  persons  may  make  oral 
statements  to  the  Council  between  10:00 
ajn.  and  10:30  aon.  or  file  wnitten 
statements  lor  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  most  notify  the 
District  Mana^r  at  the  Salmon  District 
Office  by  February  10, 1986. 

Summary  minotes  of  the  meeting  wlH 
be  maintained  in  the  District  Office  and 
will  be  available  for  pubbc  inspection 
and  reproduction  (during  regular 
business  ixwrs)  within  30  days  following 
the  nesting.  Notification  of  oral 
statements  and  requests  for  summary 
minutes  should  be  seat  to:  Kenneth  G. 
Walker,  District  Manager.  Sabnon 
District  BLM.  P.O.  Box  43a  Salmon. 
Idaho  63467. 

Dated:  December  20,  IMS. 
Kenneth  G.  Walker,         i 
District  Manager.  ' 

[FR  Doc.  85-30613  Filed  13-27-65;  8:45  am] 
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INTERSTATE  COMMEOCE 
COMMISSION 

[Ex  Parts  Na  290  (sub-2)J 

RaMroad  Cost  Recovery  Procedures 

AOBMCV:  Interstate  Commerce 
Commission. 

ACnON:  Notice  of  approval  of  rail  cost 
adjustment  factor  and  decision. 

summary:  The  Commission  had  decided 
to  approve  a  modified  version  of  the 
cost  index  Hied  by  the  Association  of 
American  Railroads  (AAR)  under  the 
procedures  of  Ex  Parte  Nb.  290  (Sub-No. 
2),  Railroad  Coat  Recovery  Procedures. 
Application  of  the  index  provides  for 
a  first  quarter  1986  RCAF  of  11)60  and  a 
maximum  rate  increase  of  1.1  percent 
above  the  levels  authorized  in  our 
decision  served  June  20. 19B4.  No  rate 
actions  have  been  ordered  since  that 
time  because,  until  now.  the  index 
declined  from  the  third  qaarter  1064 
level  which  was  li)58. 
EFFECTIVE  OATB:  January  1, 1986. 
FOR  FURTMU  WRMIMATION  CONTACT 
Robert  C  Hasek,  (202)  275-0038: 
Douglas  Galloway.  (202)  275-7278. 
suppisaeiTARV  mtormmtion:  By 
decision  served  January  2. 1985  (50  FR 
87.  January  Z 1985)  we  oudined  the 
procedures  for  the  calculation  of  die  all 
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inclusive  index  of  railroad  input  costs 
and  the  methodology  for  the 
computation  of  the  RCAF.  These  . 
procedures  replaced  an  interim 
methodology  which  was  formerly  used. 
AAR  is  required  to  calculate  the 
forecasted  index  on  a  quarterly  basis 
and  submit  it  on  the  Hfth  day  of  the  last 
month  of  each  calendar  quarter. 

We  have  reviewed  AAR's 
calculations  of  the  index  for  the  first 
quarter  of  1068  and  find  that,  with  the 
exceptions  of  the  lease  rental  portion  of 
the  equipment  rents  component  and  the 
handling  of  a  one-time  only  lump  sujn 
payment  due  to  certain  United 
Transportation  Union  (UTU)  members, 
these  calculations  comply  with  the  rules 
contained  in  our  decision  served 
January  2, 1085.  AAR's  handling  of  lease 
rentals  is  acceptable  on  all  interim 
basis.  We  have  restated  the  lump  sum 
payment  calculations  to  conform  to  our 
rules. 

The  indexing  rules  call  for  the  lease 
rental  portion  of  the  epuipment  rents 
component  of  the  index  to  be  calculated 
using  actual  data.  On  November  15, 
1085,  AAR  filed  a  petition  to  reopen  .this 
proceeding  for  the  purpose  of  modifying 
our  rule  concerning  this  component. 
Replies  from  shipper  parties  have  been 
received  as  late  as  December  5, 1085. 
AAR's  petition  is  currentiy  under 
consideration.  At  this  time  we  will 
continue  to  accept  use  of  the  Producer 
Price  Index  for  Industrial  Commodities, 
less  Fuel,  Power  and  Related  Products 
as  a  surrogate  for  the  lease  rental 
portion  of  the  equipment  rents 
component  of  the  index.  We  have 
previously  observed  that  the  lease  rental 
portion  of  the  index  is  only  2.4  percent 
of  the  total  and  is  not  likely  to  have  a 
major  effect  on  the  RCAF. 

We  believe  that  the  limip  sum 
payment  to  certain  railroad  employees 
covered  under  the  new  UTU  contract 
should  have  been  amortized  over  the  life 
of  that  contract  with  interest  at  the 
three-month  Treasury  Bill  interest  rate 
rather  than  included  on  a  one-time 
basis.  This  one-time  lump  sum  payment 
was  due  to  be  made  to  eligible 
employees  in  a  single  separate  check  no 
later  than  December  20, 1085. 
Amortizing  the  one-time  payment  over 
the  life  of  the  contract  serves  to  smooth 
out  its  effect,  while  including  it  on  a  one- 
time basis  serves  onlyto  artificially 
inflate  the  index. 

We  have  applied  our  rules  for  the 
calculation  of  the  opportunity  cost  of 
fimds  collected  in  anticipation  of  the 
setUement  of  labor  contracts  to  this 


lump  sum  payment  situation.  AAR's 
estimate  of  an  average  payment  of 
$482.80  per  UTU  employee  has  been 
amortized  over  the  remaining  period  of 
the  UTU  contract  (30  months  or  10 
quarters)  using  the  three-month 
Treasury  Bill  interest  rate  (7.42  percent) 
in  effect  on  December  5, 1085,  the  date 
of  the  most  recent  submission.  This 
calculation  yields  an  annuity  payment  of 
$53.32  for  each  of  the  ten  quarters  based 
on  interest  rate  of  7.42  percent  The 
$53.32  amount  is  p/edicated  on  the  7.42 
percent  Treasury  Bill  interest  rate 
remaining  constant  over  the  remaining 
life  of  the  UTU  contracL  If,  as  expect^ 
interest  rates  change  throughout  the 
remaining  life  of  the  UTU  contract,  AAR 
is  directed  to  recalculate  a  new  annuity 
payment  schedule  for  each  quarterly 
index  submission  based  on  the  three- 
month  Treasury  Bill  interest  rates 
available  seven  days  prior  to  the 
submission  date  of  the  quarterly  index. 
For  example,  if  interest  rates  are  8 
percent  on  February  28, 1088  AAR  must 
recalculate  a  new  annuity  payment 
schedule  based  on  the  8  percent  rate  for 
the  nine  remaining  quarters  and  a 
princial  balance  of  $438.23.' 

We  fmd  the  RCAF  for  the  first  quarter 
of  1988  to  be  1.069.  This  is  an  increase  of 
0.057  from  the  fourth  quarter  of  1085  and 
0.011  above  the  highest  previous  RCAF 
of  1.058  for  the  third  quarter  of  1084. 
Additionally,  a  0.001  reduction  ordered 
in  our  decision  served  June  2a  1984  has 
been  in  effect  since  that  time.  We  have 
considered  the  0.001  reduction  in 
calculating  the  maximum  increase 
permitted  under  these  provisions  at  this 
time.  Since  the  maximimi  allowable 
increase  is  calculated  by  dividing  the 
current  RCAF  by  the  highest  prior  RCAF 
we  have  divided  1.060  by  1.057  (the 
effective  rate  ceiling  under  these 
provisions)  to  produce  a  maximum 
increase  of  1.1  percent  The  first  quarter 
1986  RCAF  provides  for  a  maximum 
increase  of  1.1  percent  above  the  levels 


'  The  S(3S.23  amount  wa*  calculated  aa  foUowa. 
We  divided  the  three-month  Treasury  Bill  interest 
rate  of  7.42  percent  by  4  (the  number  of  quarters  in  a 
year)  to  arrive  at  a  quarterly  rate  of  1.855  percent 
AAR's  estimate  of  the  average  payment  to  each 
UTU  employee  ($462.60)  was  mutliplied  by  the 
quarterly  interest  rate  of  1.855  to  produce  a 
quarterly  interest  payment  of  SB.95.  The  quarterly 
interest  payment  of  $6.95  was  subtracted  from  the 
first  quarter  annuity  payment  of  $53.32  to  produce  a 
first  quarter  1986  principal  payment  of  $44.37.  This 
principal  payment  was  subtracted  from  the 
beginning  principal  balance  to  produce  an 
outstanding  principal  balance  of  $436.23  at  the  end 
of  the  first  quarter. 


authorized  in  our  decision  served  June 
20,1984. 

The  indices  and  the  RCAF  derived 
from  AAR's  first  quarter  calculatiaiis  are 
shown  in  Table  A  (see  Appendix).  TaUe 
B  (see  Appendix]  shows  the  third 
quarter  1985  index  calculated  on  bodi  an 
actual  basis  and  a  forecasted  basis  for 
comparative  purposes. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  st^tantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 

AntiMMity:  40  US.C.  10321.  KTOTa.  S  USXL 
553. 

Dated:  December  20. 1985. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Sinunons,  Commissioners 
Tayior.  Sterrett  Andre,  Laml>ol«y  and 
Strenio.  Commissioners  Taylor  and  Sticnio 
did  not  participate. 
James  H.  SmyuB, 
Secretary. 

Appamfix    . 
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(Ftonne*  Docket  No.  30663] 

Chicago,  Central  &  Pacific  RairoMi 
ComfMiny;  Purchase  (Portion), 
Traclcage  Rights,  and  Securities 
Exemption 

AOEMCv:  Intentate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

summary:  Under  49  U.S.C.  10505.  the 
Commission  exempts  from  (1)  49  U.S.C. 
10901,  the  acquisition  by  Chicago, 
Central  4  Pacific  Railroad  Company 
(CCP)  of  (a]  a  67g-mile  line  of  the  Illinois 
Central  Gulf  Raih^ad  Company  (ICG) 
between  Chicago,  IL  and  Omaha,  NE, 
and  (b)  trackage  rights  over  ICG  from 
Hawthorne  yard  to  Plaines  Station  and 
to  Markham  Yard  and  IMX  Yard,  in  the 
Chicago.  IL,  switching  district;  and  (2)  49 
U.S.C.  11301.  the  issuance  by  CC3>of  not 
more  than  $90  million  in  debt  and  equity 
securities. 

DATCS:  The  exemptions  are  effective  on 
December  24. 1985.  Petitions  to  reopen 
are  due  on  January  13, 1986. 

AOORESacs:  Send  pleadings  referring  to 
Finance  Docket  No.  30663  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Peter  A. 
Cilbertson,  Wiener,  McCaffrey, 
Brodsky  &  Kaplan,  P.C,  1350  New 
York  Ave.,  NW.,  Suite  600,' 
Washington,  DC  20lX)5-4797. 


FOR  RMTHER  INW>RMATION  CONTACT 
Louis  E.  Gitoowr.  (202)  Z7S-7245. 
SUP^LBMBNTARV  INFORMATION. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T5. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Connneroe  Commission  Building, 
Washington.  DC  20423,  or  call  289-4357 
(DC  Metrc^olitan  area]  or  toll  free  (800) 
424-6403. 

Decided:  December  20, 1985. 

By  the  Commiswoo.  Chainnan  CradMon. 
Vice  ClMirman  Sunmons,  Commissioners 
Taylor,  Sterrett  Andre,  Lamboley,  and 
Strenio. 

lames  H.  Bayiw. 

Secretary. 

[FR  Doc.  85-30767  Filed  12-27-85;  8:46  am] 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Consent  Decree  Pursuant 
To  the  Clean  Water  Act;  Corsicana,  TX 

In  accordance  with  Department 
policy,  28  CFR  Sa7c  notice  is  hereby 
given  that  on  December  18, 198S  a 
proposed  Consent  Decree  in  United 
States  V.  City  of  Corsicana,  et  al..  Civfl 
Action  No.  3-84-2193-43,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Texas.  The 
proposed  decree  concerns  the  discharge 
of  pollatants  from  the  City  of 
Corsicana's  wastewater  treatment  plant. 
The  proposed  decree  requires  the 
defendant  to  comply  with  the  effluent 
limitations,  and  pretreatment  and 
operadon  and  maintenance 
requirements  of  its  National  Pollutant 
Discharge  Elimination  System  permit 
upon  lodging  of  the  decree.  In  addition, 
the  City  will  pay  a  civil  penalty  of 
$20,00a 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  shoidd  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  to  United  States 
V.  City  of  Corsicana  D.J.  Ref.  90-5-1-1- 
2271. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  18G28  U.S.  Federal 
Building  ft  Courthouse,  1100  Commerce 


Street.  Dallas.  Texas  75242  and  at  die 
Region  VI  OfRce  of  the  Environmental 
Protection  Agency,  1201  Elm  Street. 
Dallas  Texas  7S27a  Copies  of  the 
proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Stieet  and 
Pennsylvania  Aventn  NW..  Washington. 
DC  20S3a  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mad  from  the 
Envinminental  Enfonenent  Section, 
Land  and  Natord  Resources  IXvtsion  of 
the  Oqnrtment  of  Jastioe. 
F.  Heaiy  Habidit  O. 

Assistant  Attorney  General,  Load  and 
Nataral  Reeoarcea  Dfvisian. 

[FR  Doc.  85-30820  Filed  12-27-85;  8:46  am] 
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Lodging  of  Agreed  Order  Coneaming 
Waste  Managsmen!  Pursuant  to  1962 
Cowseitf  Decree  Under  nesouwcs 
Conoervadon  and  Recovery  Act; 
Vertac  Chawiical  Corp. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  December  9, 1985  a 
proposed  Agreed  Order  Concerning 
Waste  Management  in  United  States  et 
al  v.  Vertac  Chemical  Corporation,  et 
al.,  Civil  Action  No.  LR-C-80-109 
(Consol.)  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Arkansas.  The  United  States 
in  1980  had  filed  a  complaint  against 
defendant  Vertac  alleging  inter  alia  that 
hazardous  waste  handling,  storage  and 
disposal  practices  at  its  Jacksonville, 
Arkansas  plant  site  had  created  an 
imminent  and  substantial  endangerment 
to  human  health  and  the  enviroooient. 
and  seeking  relief  under  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C  6973.  The  parties  in  1982  agreed 
to  a  Consent  Decree  which  mandated  a 
comprehensive  program  to  address 
conditions  at  the  Vertac  site.  The 
Agreed  Order  implements  the  provisions 
of  Paragraph  XI  of  the  1982  Consent 
Decree,  which  required  defendant 
Vertac  to  develop  a  waste  management 
plan  for  disposition  of  certain 
containerized  waste  materials  stored  on 
its  plant  site. 


BEST  COPY  AVAILABLE 
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The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Agreed  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  D.C. 
20530  and  should  refer  to  United  States 
et  a/.  V,  Vertac  Chemical  Corporation,  et 
oL  D.J.  Ref.  90-7-1-18. 

The  proposed  Agreed  Order  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Courthouse  and 
Federal  Building,  Little  Rock,  Arkansas 
and  at  the  Region  VI  Office  of  the 
&ivironmental  Protection  Agency, 
InterFirst  Two  Building,  1201  Elm  Street, 
Dallas,  Texas  75270.  Copies  of  the 
Agreed  Order  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  151S, 
Ninth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Agreed  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.00  (10  centers  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States.    ... 

F.  Henry  Habicht  H, 

Assistant  Attorney  General,  Land  and  ■  '■ 
Natural  Resources  Division. 
JFR  Doc.  8S-30821  Filed  12-27-85:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary   . , 

Agency  Recordkeeptng/R^porting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

list  of  Reoordkeeping/Reporting 
Requirements  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  Ust  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extension,  or 


reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  Telephone  202  523-€331.  ' 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr,  Larson,  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington,  DC  202ia  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler,  Telephone 
202  3^-6880,  Office  of  information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

&hployment  and  Training 

Administration 
Job  Order 
205-0005 
Recordkeeping 
State  or  local  governments 
52  recordkeepers;  208  hours:  0  forms 

The  Job  order  is  used  to  obtain  basic 
job  information  to  provide  assistance  to 
employers  in  need  of  workers  and 
jobseekers  in  need  of  employment.  The 
information  describes  job  requirements 
and  must  be  maintained  for  1  year.  ETA 
proposes  to  eliminate  the  Federally 
required  Form  ETA  514. 


Extension 

Employment  Standards  Administration 
Notice  of  Final  Payment  of 
Compensation  Payments 
1215-0024:  LS-208 
On  occasion 

Business  or  other  for-profit 
34.000  respondents;  8,500  hours,  1  form 

This  report  is  used  by  insurance 
carriers  and  self-insured  employers  to 
report  the  payment  of  benefits  under  tiie 
Act 

Employment  Standards  Administration 
Request  for  Employment  Information 
1215-0105;  CA-1027 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations 
1.000  responses;  250  hours;  1  fbnn 

The  report  is  used  to  collect 
information  regarding  Federal 
employees'  wage  earning  capadtie*. 
Information  is  necessary  for 
determination  of  continued  eligibility  for 
compensation  payments  under  the 
FECA. 

Employment  Standards  Administration 

Economics  Survey  Schedule 

1215-0028.  WH-1  and  WH-1 
Instructions 

Biennially 

State  or  local  governments:  Businesses 
or  other  for-profit  Small  businesses  or 
organizations  r  -r. 

100  responses;  100  hours;  1  &MTa    ^ 

Form  WH-1  is  used  by  die  Wage-'  -  ' 
Hour  Division  to  prepare  an  eoonoraic 
report  used  by  an  industry  committee  to 
set  industry  wage  rateain  American 
Samoa. 

Mine  Safety  and  Health  Administratioo 
Rock  Bolt  Test  Procedures  and  Rode 

Bolt  Anchorage  Capacity  Tests 
1219-0086 
On  occasion 
Businesses  or  other  for-profit  small 

businesses  or  organizabons 
450  respondents:  7,200  hours 

Requires  metal  and  nonmetal  mine 
operators  that  use  rock  bolting  to 
perform  anchorage  method  tests  and 
anchorage  capacity  tests.  Records  are 
required  to  be  kept  of  the  test  results.. 
The  purpose  of  the  records  are  to 
establish  that  tests  have  been  made  and 
that  adequate  anchorage  is  achieved. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Acrylonitrile 
1218-0010:  OSHA-250 
On  occasion.  Monthly.  Weekly. 

Annually 
Business  or  other  for-profit 
21  respondents:  9,302  hours;  0  forms  . 
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To  provide  protection  for  employee 
exposed  to  acrylonitrile. 

Employers  must  monitor  emjdoyee 
exposure,  keep  employee  exposures 
within  limits,  and  provide  medical 
examination,  training,  and  other 
information  to  employees. 

Signed  at  Washington,  DC  this  24tli  day  of 
Deceinl)er  1985. 


Pauls.  I 

Deportmeitta/  Ckarmtoe  Officer. 

(FR  Doc  85-30912  Piled  12-27-85;  8:45  am] 
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Employment  and  Training 
Administration 

InvestigatkMW  Raganing 
Cortificattons  of  EMgiMlty  To  Apply  for 
Worliar  Adfustment  Assistance;  A.a& 
EmiNoidery  at  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 


of  the  Trade  Act  of  1974  ("the  Act**)  and 
are  idoitified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  The  investigations 
«vill  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  Hrm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  Hied  in  writing  with  the 


Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9, 1966. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  9, 1986. 

The  petitions  Hied  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington, 
DC  20213. 


Signed  at  Washington,  DC.  this  18th  day  of 
December  1885. 

Marvin  M.  Foolis, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Alwd  En*raid*'y  Co.  (UTWA) .. 


CafUTWA). 


CKffsMto  Pvk,  Ml  _.. 

GutMf*«g,NJ 

We«  New  Yofk,  HS- 

Weehawksn.  NJ 

Weat  New  Vorti,  NJ.. 
Faaview.  NJ.. 
North  Bengali,  NJ- 

Faeviaw.  NJ 

Faaview.  NJ 


AnAenador  Laces  Bmb.  Co..  mc  (UTWA) 

Amancan  Fataica  Ca.  mc  (The)  (UTWA)- 


Amancan  TTiraad  A  Scallop  CutKig  Ca  (UTWA)- 

Amancan  Swiaa  Eiwtioidery  Co.  (UTWA) 

Am-Lan  Cofp.  (UTWA).. 


UnonCKy.NJ 

CBNsKto  Pw1(*  NJ  - 


Aim  Dal  EmbRMlary  Coip  (UTWA). 

Ansoraa  CulMfS.  Inc  (UTWA) 

Arco  Emtvadary  Inc.  (UTWA) ._ 
Anita  Eintoadery  Ca  (UTWA)_ 
Anslocrat  EfflbrOKle'y  (UTWA)..- 
Art  Embnads'y  Co>p  (UTWA)  (B 
Artnte  Laces  (UTWA) 


ASes  Efiitinxle^  Wotli.  mc  (UTWA).- 
Augusl  Entoowanea  Inc  (UTWA)... 
A/TEC  Emoradery  Ca  (UTWA).— 
BSD  EnOroKte^  CorpL  (UTWA)-.. 
BJ  NovelMsnjTWA).. 


Bafbara  EtTioro«*a>y  Co.  (UTWA)- 


Bama  Emcn»0e^  Co.  (UTWA) 

Beau  EmtMm  Corp.  (UTWA) 


Beleve  TTwead  S  Scalop  Cunmg  (UTWA). 

Bargar  Bro0<ers  EfflbroKMry  (UTWA) 

Borden  Thraad  S  ScaHoo  Cmang  Corp.  ( 
Bnemonta  Embroidary  Co.  (UTWA).. 


Broad— »  Threed  S  Scalop  QMng  mc  (UTWA)- 
Bnjnnai  Brae.  Enttraidary  Ca  (UTWA)- 

Calla.  EmbroKtary  Co..  mc  (UTWA) 

Castte  Scalop  ciiiang  Ca.  INC.  (UTWA).. 
Calway  Corp.  (UTWA).. 


Cenliry  Emcrodery  Co.  (UTWA) 

Oiartss  Gnjnwerg  S  Sons  (UTWA) . 
Cwtside  Thread  S  Scalop  (UTWA)- 
Cony  Embrordery  Ca  (UTWA).. 


Cohanbia  Embrordery  Works,  mc  (UTWA)- 

Complete  Thread  and  Scalop  (UTWA) 

CUver  TaxMs  Corp.  (UTWA) 

D.  Haemmerta  «  Sons  mc.  (UTWA) 

D  F  S  Embrordery  Corp  (UTWA) 

Oako  Lace  Corp.  (UTWA)... 


Oanele  Embrordery  C^orp.  (UTWA).- 
Da  Markn  Embooarv  Ca  (UTWA).- 
Damem  Embroidary  Co  (UTWA)...-. 
OiatmclMa  Embroroary  Ca  (UTWA)  - 


Weat  New  Vork.NJ. 

Weal  New  Vork,  NJ 

(jultenberQ,  NJ 


CHHada  Pvk,  NJ . 
Guoanbaiy.  NJ- 
Fawiew.  NJ 


l«J- 


Gutlenberg,  NJ.. 


West  New  Vork.  NJ- 

Gullenbety.  NJ 

West  New  York,  NJ- 

Fairviaw,  NJ 

Faaviaw,  NJ 


Weat  New  Yorti,  NJ- 
Norlti  Beryan,  NJ.-.- 
Nonb  Bergen,  NJ.— . 
Famnew.  NJ 


Nortti  Bergen,  NJ  (2 
*ope). 

GuHenberg.  NJ 

West  New  York.  NJ- 
West  New  York.  NJ- 

FMView.  NJ 

Gutlenberg,  NJ 

Moonecbw,  Itl 

Unron  City.  NJ 

Faaview,  NJ 

Union  Oty,  NJ 

West  New  York.  NJ... 

Gutlenberg,  NJ 

Faaviaw,  NJ _ 

West  New  York.  NJ.. 

Unron  City.  NJ 

Faeview,  NJ 


Weet  New  Yorti,  NJ. 
Wast  New  York.  NJ.. 
Gutlenberg,  NJ 


Guttenbe>a,  NJ 

Jersey  City.  NJ 

West  New  York.  NJ.. 
West  New  York,  NJ.. 
Gul1ent)erg.  NJ 


12/8/85 
12/8/86 
12/8/85 
12/6/86 
12/6/85 
12/6/86 
12/6/85 
12/8/85 
12/8/86 
12/6/85 
12/6/85 
12/6/86 
12/6/86 
12/6/86 
12/6/86 
12/6/86 
12/6/86 
12/6/85 
12/6/86 
12/6/SS 
12/6/85 
12/6/86 
12/6/85 
12/6/85 
12/6/86 
12/6/86 
12/6/85 
12/6/86 
12/6/86 

12/6/86 
11/6/85 
12/6/85 
12/6/86 
12/6/85 
12/6/85 
12/6/86 
12/6/86 
12/6/86 
12/6/86 
12/6/85 
12/6/86 
12/6/86 
12/6/85 
12/6/85 
12/6/85 
12/8/85 
12/6/85 
12/8/86 
12/6/86 
12/6/86 
12/6/85 
12/6/86 


11/23/85 
11/26/86 
11/23/86 
11/23/85 
11/23/85 
11/23/65 
11/23/85 
11/23/85 
11/23/86 
11/26/85 
11/23/85 
11/26/86 
11/23/86 
11/23/85 
11/23/85 
11/26/86 
11/23/85 
11/23/85 
11/23/85 
11/23/86 
11/23/85 
11/23/85 
11/23/85 
11/23/85 
11/23/85 
11/23/85 
11/23/85 
11/23/85 
11/23/86 

11/26/85 
12/23/85 
11/26/85 
11/23/85 
11/26/85 
11/23/85 
11/23/85 
11/26/85 
11/23/85 
11/23/85 
11/25/86 
11/26/85 
11/23/85 
11/23/85 
11/26/86 
11/26/85 
11/25/86 
11/23/86 
11/23/86 
11/23/85 
11/23/85 
11/23/85 
11/23/85 


TA-W-16.762 
TA-W- 16,763 
TA-W-16.764 
TA-W-16,765 
TA-W-16,786 
TA-W-16,767 
TA-W-16,78e 
TA-W-16,769 
TA-¥I>-16,770 
TA-W-16,771 
TA-W-16,772 
TA-W-18,773. 
T/k-W- 16,774. 
TA-W-16,775 
TA-W-16,776 
TA-¥»-16,7r7 
TA-W-16.778 
TA-W-16,779 
T/V-W- 16.780 
TA-W- 16,781 . 
TA-W-16.782 
T/^-W-16783 
TA-W-16,784 
TA-W-16.785 
TVW-16.786 
TA-W-16.787 
TA-W- 18788. 
TA-W-18,788 
TA-W-16,790 

TA-W-18.791 
TA-W-16,792 
TA-W-16.793 
TA-W-16,794 
TA-W-16.795 
T^W-16.796 
TA-W- 16.797 
TA-W-16.79e 
TA-W-16.799 
TA-W-1 6.800 
TA-W- 16.801 
TA-W-16.a02 
TA-W-18J03 
TA-W-1 8304 
TA-W-16,805 
TA-W-16.806 
TA-W-16.807 
TA-W-18M8 
TA-W-16,80fl 
TA-W-16.810 
TA-W-16.811 
TA-W-16.812 
TA-W-16.813 


Embroidered 

Embroidared 

Embroidared 

Embroidared 

Embroaiered 

Embrordared 

Embr  ordered 

Efnbroidsred 

Embrordared 
^  .  .  . 
tmoroKXifea 

Emtofoidofod 

EmbfOtdwd 

^  ^^   mm  '  \dw -* 

CrnOrOIOSroa 

bmoroioorou 
^  *  '  * 
cmDrOKMrea 

Embroidered 

tmbroroereo 

cmbroioeraa 

Embroidered 
^  .  .  . 
embroidered 

Emt)roii1ered 

Embroidered 

tmoroioeroo 
^  .-■-■.■-■  . 
tmorordered 
^  .  .  . 
cmbroKiarea 

Embroidered 

Emtyoidered 

Embroidered 

Embroidered 


goods. 

goods 


goods. 
goods. 

goods, 
goods. 

goods. 
goods, 
gooda. 

goodL 

goods. 
goods 

goods, 
goods, 
gooiis 
gooils 


goods 
goods, 
goods, 
goods. 

goods 


EinbrokJered  goods. 
Embroidered  goods. 
Embroiderad  goodL 
Embroidered  goods. 
Embroidered  goods. 
Embroidered  goods. 
Embroidered  gcxjds. 
EmbroiiJered  gooils 
Embroidered  goods 
Embroidered  goods 
Embroidered  goods. 
Embroidered  goods. 
Embroidered  goods. 
Embroidered  goods 


Embroidered 
Embroidered 
Embroidered 

Embroiderad 
Emtxoidared 
Embroidered 
Emtirordered 
Embroidered 


goods, 
goods. 


goods. 
goods. 
goods, 
goods, 
goods. 
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Appendix— Continued 


PSmiOfitr  Union/wofwrs  or  lomMf  wci^ttt  of-^ 


CM*  of 


PMikon  No. 


Aitdt  pnduoat 


Ooarig  Crwbtoimfy  Ca  (UTWA) 

Oom't  EinbwMwy  (UTWA) 

Don  m*  EntnUmy  Ca  (UTWA) . 


NJ.. 


I.  NJ...„ 
NJ 


EaMwn  Tlvaad  «  Sialap  Co..  mc  (UTWA).- 

En*tMy  EirtvoUaiy  Corpi  (UTWA) 

Empact  O*.  o«  ArtiMc  Wwit  9»«l»mi  (UTWA) „.. 

Enipact  H  ON.  o<  MMic  UwN.  flylimi  (UTWA) - 

Eaa^l  Embniidiry  Coip.  (UTWA)-- 

Eureka  CuMng  S«vtoa  (UTWA) ;. _„.... 

Zvmimtti  EffltvoMwy  Inc.  (UTWA) . 

CicNUnt  ThTMd  A  Scalop  CuNng  Corp.  (UTWA) 

ExdmNa  Emtaoidwy  Frwn*  Work  Co.  Inc.  (UTWA).. 

Bytm  EmbioWwy  (UTWA) 

Fimaii  BntfoMiy  (UTWA) .. 


HI.. 
NJ~ 


FwguMn  Eirfefoidwy  Co.  (UTWA).. 
FWr  En*reUwy  (UTWA)... 


QuMnbarg.  NJ 

Union  Oly.NJ 

WaM  Nm>  Yorli.  NJ.. 

laigan,  NJ 

CKy.  NJ 

CMMIa  Parti.  NJ 

Union  (3ly.  NJ 

OutMnbaq.  NJ 

Union  CHy.NJ. 

NJ.. 


I  CSoff.  (UTWA).. — 

Fnnk  Qaalanc  Cuttng  Ca  (UTWA) 

Frank-Un  Efflbratdaiy  Co..  INc  (UTWA)- 
Frai  «  Co ,  mc.  (UTWA).. 
QaiTatt  EnAroidary  (UTWA)., 
Qanng  Embiuiaaiiaa  (UTWA).. 


Qiianaar  Emacoimfy.  Co.  (UTWA).... 
Qaoflray  EmbroWary.  Cotp  (UTWA).. 

Gina  Ereb.  Wortiara.  Inc.  (UTWA) 

GoU  Star  Emb.  Corp.  (UTWA) 

Qonyou  EmbfoUary  (UTWA) 

Qraa(l.aoa«En*.Ca. 


Qrova  Ciiteoldary.  Ca  Inc.  (UTWA). — 

QuUanbarg  En*raii>a>y  (UTWA)... - 

H«a  Thiaad  A  Scalop  CuWng  Ca  Inc.  (UTWA)-. 

M.M.  Fiai*  Emb.  Co.  (UTWA)._, l.. 

HaNa  Cutting  Co.  (UTWA) 

Halar  Efflbreidary.  Inc.  (UTWA) : 

Hwnilton  EmbraWary.  hic  (UTWA) 

HafflpalHra  Enibroidary,  Cofp.  (UTWA) . 

Mwty  QutadwnMI  «  Ck).  (UTWA) .-» .^ — 

Hamian  Ott  Emb.  Corp.  (UTWA) 

Harman  Slam  A  Son.  Coip.  (UTWA).-.—.: _. 

Hortzon  Err*.  (UTWA) - 

Hubar  EmbraMary  Wortia  (UTWA) 

HutI  Embraida>y  (UTWA) 

lAF  Cuams  Ca  (UTWA) 

lA  femb-  mc.  (UTWA)...- 

Ima  Embroidafy.  me.  (UTWA) 

Imnwouiala  Emb.  Inc..  (UTWA)  .„. 
ImpaM  Efflbi  Ca.  (UTWA).. 

JAH  EmbrokJary.  (UTWA) 

J.  SdmarzwM  «  Sona  Inc.  (UTWA)- 

J.C.  En*.  Oy  (UTWA) 

J.O.S  Embroidery,  (UTWA) 

Jaenay  Emb.  Inc.  (UTWA)- 

Joai  Emb.  Co.  (UTWA) 

Jobro  Laca  «  Emb.  (UTWA) i 

Joal  A  AronoK  Inc  (UTWA) 

John  Ctianaa  Emb.  (UTWA) 

Joka  Embroidary  Crop.  (UTWA) .—- ..- 

Jonic  Embroidary.  Corp;  (UTWA) 

Joaapb  E.  Bamart  Emb.  Co.  (UTWA).. 
Joaapb  Rub  Err*.  Corp  (UTWA) . 


,  NJ...... 

F^n<la«.NJ 

Fakviav.  NJ 

Union  Oly.  NJ ... 

Faimiaar.  NJ .: 

Unkin  Clly,  NJ 

Union  City  MJ 

Fakviaw.  NJ 

Fdnlaw.  NJ 

Waal  Na«  Vorti,  NJ..- 

Union  aiy,  NJ 

Fakviav.  NJ 

WaalNa«F  VorKNJ... 

Qunanbatg.NJ 

Fakviaw.  NJ 

Fakviaw.  NJ 

Waal  Naw  York,  NJ..- 

UnkM  Clly  NJ 

Untan  Cky,  NJ 

Waal  Naw  Yorit.  NJ..- 
Waai  Naw  York.  NJ..- 
Ftfniaw.  NJ 

»Yorfc,NJ.-. 

NJ 

ftiNttm.  NJ _ 

Union  CHy.NJ 

Waal  Naw  YortcNJ.. - 
Fakv•w.NJ- 


Ouaanbarg.  NJ 

QuOanbara;  NJ 

Unton  Cky;  NJ 

Waat  Naw  Yortc  NJ. 
Waal  Naw  York:  NJ. 

Fakviaw.  NJ 

amttrtomf.  NJ 

Waal  Naw  York:  NJ. 
Waat  Naw  Yorti;NJ. 

NJ _ 

NJ , 

Cartaladt.  NJ 

Waal  Naw  York;  NJ 

Nmlii  Bflf9"^  ^'* 
Qunanbarg;  NJ 


Joaapb  SKalhoub  A  Sona  Inc.  (UTWA) 

Josapn  Solar  A  Sona  mc.  (UTWA)  .„. . 

JubNaa  Emb.  Oup.  (UTWA) . — 

Juna  EmbiokJary  Corp.  (UTWA) '. _ 

K.R.  Embroidary  (UTWA) ;.„. 

Koappal  EmbrokJary,  (UTWA) 

LAR  Emb.  Co.  mc  (UTWA) ■.. 

Laca  A  Olhaf  Thmga  mc.  (UTWA) _ — ..-_ 

Lanor  Emb.  Ca  (UTWA) _ . 

Lautia  Laoa  Corp.  (UTWA). _ 

Unna«k  Schidli  Emfa  (UTWA) .—_--.... 

London  Yam  (UTWA) , -. 

Lorkia  Emb.  (UTWA) 

Louia  Falaan,  mc.  (UTWA).__, 

Lucky  Novally  Corp.  (UTWA) 

Lucky  SchMli  Faahtona  mc.  (UTWA) . 

UAJ  Emb.  Co.  me.  (UTWA) . 

MAY  EmbrokJary  (UTWA) _ — 

Mabadaan  Broa-  mc  (UTWA).- 

kiNatlic  Emb.  Co.  (UTWA)..... 
Mano  OeLuca  Emb.  (UTWA).. 

Mark  Emb.  Ca  (UTWA) 

Mark  Robartt  Emb.  (UTWA).. 


Mariana  EmbroWary  Inc.  (UTWA) 

Matthaw  EmbroWary  Ctop.  (UTWA).:.... 

Mauhca  Ludmar  A  Co.  mc  (UTWA)......™... :. 

Mabopotttan  Err*.  Co.  (UTWA) .. — 

Milama  EmbfoWaiy  Co.  (UTWA) — .: 

Modam  Thread  A  ScaNop  A  Laca  CulUng  Ca  (UTWA) . 

Mohawk  Emb.  Inc  (UTWA) .- - 

Morris  Oolkafl  Emb.  &>.  (UTWA) - 


Quilanberv;  NJ 

Waal  Naw  York;  NJ... 
Waal  Naw  York;  NJ.- 
vvooomga;  nj..- — ». 

Unkm  Ctty;  NJ 

Waal  Naw  York  :  NJ.. 
Waal  Naw  York;  NJ . - 
Waal  Naw  York;  NJ. - 

Unton  Clly:NJ 

North  Bargan  NJ 

Waal  Naw  York,  NJ.- 

WMt  Now  YvK*  NJ... 
aunanberg.  Nj— .„. 
Waal  Naw  York.  NJ.- 
Wael  N^  York.  NJ-. 
Waal  Naw  York.  NJ.  . 
Waal  New  York.  MJ. - 

Urion^CKy.NJ 

JaraeyCtty.  NJ. — „ 
Waat  Naw  York.  NJ.- 

Unkm  Oly.  NJ ..-. 

Fi*viaw.  NJ — . 

North  Baryan.  NJ 

Waal  Naw  York.  NJ... 

NJ - 

NJ.... 


NJ 

Fakviaw.  NJ 

Waal  Naw  York.  NJ- 

Fakviaw.  NJ 

NJ 


t2/e/S5 
12/6/85 
12/e/S5 
12/6/SS 
12/e/8S 

12/e/ss 

12/6/86 
12/6/66 
12/6/6S 

12/e/es 

12/6/65 
12/6/65 
12/6/66 
12/6/85 
12/6/86 
12/6/80 
12/6/65 
12/6/66 
12/6/86 
12/6/85 
12/6/65 
12.6-«^ 
12-6-65 
12-6-86 
12-6-86 
12-6-86 
12-6-85 
12-6-85 
12-6-66 
12-6-65 
12-6-85 
12-6-65 
12-6-85 
12-6-65' 
12-6-65 
12-6-85 
12-6-65 
12-6-85 
12-6-65 
12-6-66 
12-6-85 
12-6-65 
12-6-85 
12-6-65 
12-6-8S 
12-6-65 
12-6-86 
12-6-85 
12-6-85 
12-6-69 
12-6-85 
12-6-85 
12-6-85 
12-6-85 
12-6-66 
12-«-65 
12-6-85 
12-6-65 
12-6-65 
12-6-65 
12-6-65 
12-6-85 
12-6-65 
12-6-66 
12-6-85 
12-6-65 
12-6-65 
12-6-65 
12-6-86 
12-6-85 
12-6-65 
12-6-85 
12-6-85 
12-6-65 
12-»-85 
12-6-85 
12-6-85 
12-6-85 
12-6-85 
12-6-85 
12-6-86 
12-6-65 
12-6-65 
12-6-85 
12-6-86 
12-6-85 
12-6-65 
12-6-85 
12-6-85 
12-6-85 
12-6-85 


11/23/85 
11/23/85 
11/2S/85 
11/26/65 
11/25/65 
11/2S/86 
11/&/85 
11/25/85 
11/26/85 
11/5/8S 
11/26/86 
11/25/85 
11/25/85 
11/2S/86 
11/25/86 
11/25/85 
11/25/86 
11/26/65 
11/25/85 
11/25/85 
11/25/85 
11-25-85 
11-25-65 
11-25-65 
11-25-86 
11-25-85 
11-25-85 
11-25-85 
11-25-85 
11-25-65 
11-26-86 
11-25-85 
11-26-86 
11-25-86 
11-25-86 
11-25-65 
11-2S-85 
11-25-85 
11-25-85 
11-25-65 
11-25-65 
11-25-85 
11-26-85 
11-25-85 
11-25-86 
11-25-85 
11-25-85 
11-25-86 
11-25-66 
11-25-85 
11-25-86 
11-26-65 
11-25-65 
11-25-65 
11-26-66 
11-23-85 
11-25-85 
11-25-65 
11-23-65 
11-25-85 
11-25-86 
11-26-86 
11-25-85 
11-25-85 
11-25-85 
11-25-86 
11-25-85 
11-25-85 
11-25-65 
11-25-85 
11-25-85 
11-26-65 
11-23-86 
11-25-85 
11-23-85 
11-25-85 
11-25-86 
11-25-85 
11-25-85 
11-25-85 
11-23-85 
11-25-65 
11-25-85 
11-25-85 
11-25-85 
11-25-85 
11-25-85 
11-2»-6S 
11-26-65 
11-25-85 
11-23-65 


TA-W-16J14... 
TA-W-16315- 
TA-W-16J16... 
TA-W-16317... 
TA-W-16.ei6... 
TA-W-16318.- 
TA-W-16J20... 
TA-W-16321 .- 
TA-W-16.822... 
T/k-W-16,823... 
TA-W-16324... 
TA-W-16.825... 
TA-W-iej26.- 
TA-W-16.e27_. 
TA-W-16326-. 
TA-W-16.829... 
TA-W- 16330 - 
T/V-W-16J31  _ 
TA-W-16*32._ 
TA-W-16333-. 
TA-W-16334.- 
TA-W-16.e3S... 
TA-W-16«3e.- 
TA-W-16.837-. 
TA-W-16.836-. 
TA-W-ie.83B.- 
TA-W-16440.- 
TA-W-16.841 .- 
TA-W-16*«2._ 
TA-W-16A43... 
TA-W-16*M.. 
TA-W-16345.- 
TA-W-16A4e.„ 
TA-W-16347... 
TA-W-16348.. 
TA-W-16A49.- 
TA-W-16350... 
TA-W-16451  „. 
TA-W-16.e52... 
TA-W-16353-. 
TA-W- 16.854... 
TA-W-1635S.. 
TA-W-164S6... 
TA-W-16*57_. 
TA-W-16358... 
TA-W-16.858.. 
TA-W-16.860.. 
TA-W-16.861  . 
TA-W-16*62.. 
TA-W-16.863.. 
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Af>f>ENiNX— ConimMd 


UniiHiAMvlM  Of  Ittnnf  woflMra  o^^ 


No. 


Nitftat  En*.  Cop.  (UTWA).. 


CIDl(UTWA)_ 
NiMio  Eii*raidvy  Onpi  (UTWA). 
f  CoipL  lUTWA) 


Cdi((/TWA).. 
PtA  Emtoeidtiy  Ca  (I/TWA)  ~ 


inMk.MJ. 


CafRdnWA)- 
COlIUTWA). 


WiMl  Nn>  VaA.  HI- 
NJ. 


En*mW«y  Gov.  (UTWA)_ 


(tmVA)-. 


wmi  nm  vok  hi. 

FIMM.HJ 

.m. 


COL.Ine.(irrWAi.. 
Coip.(UTWA). 


Ftanwdo  EmtooMwy  Co.  mc.  (UTMAI- 
Ro4M  EffltooUvy  Cop.  (UTWA). 


W«INH)Varti.HI~ 

Wmi  Nm>  V«k.  Hl- 
WntNnrYak.HJ- 


ftow  Aim  Eiwtwidwy  Cmpl  (UTWA) 

RoiMl  Ttawd  «  Salop  Cudtag  Co.  inc.  |UT«M|- 
RNvra  DiOijMWi)  Cop.  (UTWA).- 
Hob  E.  Eii*)aid«y  Oorpi  (UTWA) . 

Rotart  Kodl  Inc.  (UTWA) 

RgMiMn  Anton  T«dk  (UTWA)— 
RcMyn  BitoiMlwy.  Iw.  (UTWA) .. 
S.G.  CmbnUT)  Copi  (UTWA).— 

S  2Mck  mc  (UTWA) 

ScNOi  Arts  Cop-  (UTWA)- 


.HJ. 


.HI. 
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I  En*.  Coip.  (UTWA) 
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kHI.. 
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Tin  CntnUmf  Coip.  (UTWA) 
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Tom  S  Cm  En*,  mc  (UTWA) 

Torty  En*,  mc  (UTWA) 
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Union  Cay  En*.  Ca.  mc  (UTWA).. 
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12/1/86 
12/1/86 
12/8/86 
12/6/86 
12/6/86 
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11/26/86 
11/25/86 
11/25/86 
11/25/86 
11/26/86 
11/25/86 
11/25/86 
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TA-W-16.947. 
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[TA-W-16.003] 

Vmison-Jones  Co.,  Elizabeth.  NJ; 
Ravised  Detennination 

On  its  own  motion,  the  Department 
reopened  an  investigation  on  the  basis 
of  additional  information  provided  by 
counsel  and  the  company  on  behalf  of 
former  workers  at  Wilson-Jones 
Company,  Elizabeth,  New  Jersey.  The 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Woriter 
Adjustment  Assistance  was  pubtished  in 
the  Federal  Register  on  September  18, 
1985  (SO  FR  37921). 


According  to  the  additional 
information,  the  woricer  group  producing 
expanding  wallets,  envelopes  and 
files— commonly  referred  to  as  "Cooke 
k  Cobb"  items — is  separately 
identifiable.  These  workers  were  laid  off 
on  March  31, 1985  when  production 
ceased.  The  "Cooke  ft  Cobb"  items  were 
contracted  to  another  firm  and  produced 
at  a  plant  in  Nogales,  Mexico.  The 
contract  provides  for  specific  controls — 
review,  inspection  and  audit — by 
Wilson-Jones  on  the  articles  produced  in 
Mexico.  Further,  raw  materials  are 
supplied  by  Wilson-Jones  to  the 
Mexican  plant  and  all  the  finished 
articles  are  imported  by  Wilson-Jones. 
In  April,  1985  the  first  shipment  of 
Cooke  &  Cobb  items  was  imported  from 
Mexico  where  Wilson-Jones  marketed 


the  articles  for  final  sale  to  its 
customers. 

Conclusion 

After  careful  review  of  the  facts 
obtained  on  reopening  the  investigation. 
it  is  concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
expanding  wallets,  envelopes  and  files 
produced  at  the  Wilson-Jones  Company 
of  Elizabeth,  New  Jersey  contributed 
importantly  to  the  decline  in  production 
and  to  the  total  or  partial  separation  of 
former  workers  at  Wilson-Jones 
Company,  Elizabeth,  New  Jersey.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

All  workers  of  the  Elizabeth,  New  Jersey 
plant  of  Wilson-Jones  Company  who  were 
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engaged  in  employment  related  to  the 
production  of  expanding  wallets,  envelopes 
and  files  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  1, 1985  and  before  May  1. 1985  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  17th  day  of 
December  1985. 
Robert  A.  SchMrfl, 

Director,  Office  of  Program  Management,  UIS 
(FR  Doc.  85-30824  Filed  12-27-85:  8:45  am] 
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Mine  Safety  and  Health  Administration 

Summary  of  Dacisions  Granting  in 
Whole  or  In  Part  PetMona  for 
Modification;  Utah  International,  Inc^ 
etal. 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 


summary:  Under  section  101(c]  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  La1}or  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  That  an  alternate  method 
exists  at  the  petitioner's  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  to  the  petitioner's  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petititoner's  statement,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partially 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner's 
compliance  with  stipulations  stated  in 
the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 


by  the  public  in  the  Office  of  Standards, 
Regulations  and  Variances,  MSHA, 
Room  627, 4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 


Dated:  December  17. 1985. 
Patrida  W.  SUvey, 
Director  Office  of  Standards, 
Variances. 
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49  FR  40497. 
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30  CFR  55.9022 
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30  CFR  75305.  ._ 


Barttoy  a  Bartley 
GoaiCa 
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OodMiNa 

FRNoHa 

PMkOMr 

Reguialnna  aOadad 

San-»yoiMaga 

M-«4-206-C 

4«  FB  40497 

do. 

30CFR  75J26. 

Uaa  of  air  in  tia  bad  anfey  to  vanO- 

lale   adiwa   tuotlong   placea   and 
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GiaMad  wan  condMaa. 

M  >-!  ffli  r 

Vina  en 

OHHflft  MhMM 

socmisjto   „  .. 

PiMiiiiiia  >miial  »a*  aaeh  pro- 

Ca.tnt 

apm  of  iniafta  av  conaidaiad  ae- 

captaUe  anemata  matfKxl.  Gnm- 
ao  iwm  conoraona. 

M.— ^H  C 

SB  FH  572 

Jim  Winn 

30CFR  75.320 

Paaaonar's  propoaal  to  insta*  hau»- 
aga  tracks  in  Vie  sama  amnes 

naeuce9.lnc 

wXh  ttw  beNs  Md  to  oolale  tha 

baN  antnas  (roiii  other  make  and 

rettim  enmes  «nd)  ttw  use  of  par- 

acoaMBMa  aRamava  niMfiod. 
Gramad  wUh  condmons 

Mxaec 

4»FII4NOT 

CoaICa 

30  CFR  75.320 — 

Use  ol  ban  «r  to  venMale  the  work- 
ing laces  and  inataHation  of  low- 
level  carbon  monoinde  devicet  m 
ben  enftias  uaad  as  intake  air 
coupaaa  caaiidaiii)  auuplaan  al- 
tamaio  inuUmd.  Gramad  nMh  con- 
dikons. 

M-M-ai-C 

4eFR4He7 

()0  

30  CFR  75.1103-4<a) 

Inslaltation  of  an  aarfy-waming  fire 
detection  system  usmg  low-level 

carbon  monoxida  monaonng  de- 

- 

vicaa  ia  aM  ban  enlnas  aaed  as 

intake  air  courses  considered  ac- 
ceptable altamata  method.  Grant- 
ed with  condMons. 

M-«4-422-C 

4»FI)4SeN 

do 

3aCHI75.110S _ 

Uaa  of  av  cuwaito  whidi  are  aaad 

nam  pumps,  and  rectifiers  to  ven- 

tilale  active  working  places  and 

installatan  of  a  low-level  carbon 
monoxide  detectien  system  m  aH 

baN  aatnaa  aaed  as  atafea  m 

courses  oonsklered  acceptable  al- 
ternate method.  Granted  with  con- 
dikons. 

u~M-a«o-c 

SftFRSM 

Pwamont  Coal  Co.. 

30  CFR  77.214(a) 

The  construdnn  of  a  mme  seal  that 
win    alkiw    placement    o*    refuse 

over  the  mme  portals  and  prevent 
the  oenMcf  at  retkiea  wm  any 
exposed   coal    seam   considered 

accertable      altamate      method 

Granted  with  condMions. 

M-S4-at0-C 

lam  71 1ft 

30  CFR  77.214(a) 

Peaaoner's  proposal  to  seal  and 
backW  abandoned  mme  openings 

Coal  Co 

pnor  to  uaa  as  rafuse  pries  con- 

sidered     acceptable      alternate 

method.  QanlKJ  wiOi  oontfMoita. 

M  §<  ng  r 

KA  ca-T«^« 

Paabody  OmI  Co... 

30  CFR  75.503  

Use  ol  a  metal  spriag-loaded  locking 
device  m  keu  of  a  padkick  lor  the 

purpose  of  k>ckaig  battery  pkjgs 

■ 

to  aiachwa  ntauaiod  batiafy  re- 
ceptacles on  pennissible.  mobrie. 

banery-powered  machirtes  consid- 
eted  acceptable  altemate  method. 
Granted  wUh  cond*ons 

M-SS-C-C 

SOFRtaWI 

NoMcfci  Coal  Co-.. 

30  CFR  75.301 

Proposed  airflow  reduction  m  peti- 
tioners mme  wheh  wouM  meirv 
tarn  a  safe  and  heatthfat  aknoa- 
phere  considered  acceptable  al- 
ternate method  Granted  with  con- 
ditions 

w-ae-t-c 

SO  FR  13002 

Pickhanda  Malliar 
«Co. 

30  CFR  75.503  _ 

Use  of  a  metal  locking  device  m  Neu 
of  a  padtock  lor  the  purpose  of 
kx*ing  battery  pkigs  to  machme- 
movntad  banery  reoepiaclea  on 
permissible,  moale,  banery-pow- 
ered machines  considered  accept- 
able altemate  method.  Granted 
with  conditions. 

M-as-io-c 

50  FR  13007 

Bamas  ft  TudMi 

3S  Cf  R  75.1 10IM 

f^ililionai  a  pMpoaal  to  uaa  a  dry 

CO. 

* 

during  the  winter  months  consid- 

ered acceptable  alternate  mettiod. 
Granted  with  conditions. 

(FR  Doc.  86-^0K5  FHed  12-27-85;  8:45  am] 


Badger  CwrtCoi;  I 

aaa*  iMa^^AiM^  -  *  eMMVaiMaan^  ^M 
HKNmiOimT  Or  Mppil6BslUfT  or 

MmcMlory  Sifflly  SImhJwv 

Badiger  Coal  Conrpany,  145  Sago 
Road,  Buckbannon,  West  VirsmM  28201 
has  Bled  a  petition  to  modify  the 
application  of  30  CFR  7&328  (•ireotmee 
and  beit  haulage  entries)  to  its  Grand 
Badger  No.  1  Mine  (LiX  No.  04819) 
located  in  Upshur  County.  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  coooeras  the 
requirenaent  that  belt  haulage  air  not  be 
used  to  ventilate  active  working  places. 

2.  As  an  altemate  method,  petitioner 
proposes  to  use  belt  haulage  air  to 
ventilate  the  active  wmkings. 

3.  In  support  of  tRis  request  petitioner 
states  that: 

a.  An  automatic  fire  detection  system 
will  be  installed  cm  the  underground  beh 
conveyors.  Sensors  wiR  be  capable  of 
giving  an  early  warning  when  a  fire 
occurs  in  the  belt  entry.  Visual  and 
audible  warning  signals  will  be 
activated  when  the  carbon  monoxide 
concentration  reaches  10  parts  per 
million  (ppm)  above  ambient  li)e  fire 
detection  system  will  be  activated  at  on 
attended  surface  location  where  there  is 
two-way  coDununication.  The  fire 
detection  system  will  be  capable  of 
identifying  any  activated  sensor; 

b.  If  the  automatic  fire  detection 
system  is  de-en^rgixed,  the  beh 
conveyors  will  continue  to  function  with 
a  qualified  person  stati<Hicd  to 
continuously  monitor  for  carbon 
monoxide; 

c.  Each  carbon  monoxide  monitor  and 
sensor  will  be  visually  examined  daily, 
the  units  will  be  checked  weekly  and  the 
monitors  will  be  checked  monthly  for 
operating  accuracy  with  a  known 
concentration  of  carbon  monoxide  gas 
and  will  be  caKbrated  as  necessary.  A 
record  of  these  tests  will  be  kept  and 
available  for  all  interested  persons;  and 

d.  Stoppings  separating  the  belt 
haulage  entry  from  the  intake 
escapeway  will  be  constructed  of 
concrete  blocks,  cinder  blocks,  brick  or 
tile  with  mortared  joints. 

4.  Petitioner  states  that  the  proposed 
altemate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


i 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  o^ce  on  or  before 
January  29, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  December  17, 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  8&-30626  Filed  12-27-t«5:  8:45  am] 
BHXNM  COOK  461»-4»4I 


(Oockat  No.  M-S5-160-C1 

Badger  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Badger  Coal  Company,  145  Sago 
Road,  Buckhannon,  West  Virginia  26201 
has  filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1103-4{a) 
(automatic  fire  sensor  and  warning 
device  systems;  installation;  minimum 
requirements)  to  its  Grand  Badger  No.  1 
Mine  (I.D.  No.  46-04619)  located  in 
Upshur  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight  (each  belt  unit  operated  by  a  belt 
drive). 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  fire  sensor  and 
automatic  fire  detection  system  that  will 
be  capable  of  identification  of  fire  by 
activated  sensors  rather  than 
identification  of  fire  within  each  belt 
flight. 

3.  In  support  of  this  request  petitioner 
states  that: 

a.  An  automatic  fire  detection  system 
will  be  installed  on  the  underground  belt 
conveyors.  Sensors  will  be  capable  of 
giving  an  early  warning  when  a  fire 
occurs  in  the  belt  entry.  Visual  and 
audible  warning  signals  will  be 
activated  when  the  carbon  monoxide 
concentration  reaches  10  parts  per 
million  (ppm)  above  ambient.  The  fire 
detection  system  will  be  activated  at  an 
attended  surface  location  where  there  is 
two-way  communication.  The  fire 


detection  system  will  be  capable  of 
identifying  any  activated  sensor; 

b.  If  the  automatic  fire  detection 
system  is  de-energized,  the  belt 
conveyors  will  continue  to  function  with 
a  qualified  person  stationed  to 
continuously  monitor  for  carbon 
monoxide; 

c.  Each  carbon  monoxide  monitor  and 
sensor  %vill  be  visually  examined  daily, 
the  units  will  be  checked  weekly  and  the 
monitors  will  be  checked  monthly  for 
operating  accuracy  with  a  known 
concentration  of  carbon  monoxide  gas 
and  will  be  calibrated  as  necessary.  A 
record  of  these  tests  will  be  kept  and 
available  for  all  interested  persona:  and 

d.  Stoppings  separating  the  belt 
haulage  entry  fit>m  the  intake 
escapeway  will  be  constructed  of 
concrete  blocks,  cinder  blocks,  brick  or 
tile  with  mortared  joints. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  afiected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  tiiat 
address. 

Dated:  December  17. 1985. 
Patrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  85-30827  Filed  12-27-85:  8:45  am] 
BIUJN0C00E4SHMS.il 


[Docket  Na  M-S5-145-C] 

CAB  Coal  COn  Inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

C  &  B  Coal  Company,  Inc.,  Route  1, 
Box  507,  Norton,  Virginia  24273  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Colliers  Creek  No.  1  Mine  (I.D.  No.  15- 
15225)  located  in  Letcher  County, 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  oetitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  and  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 


2.  Petitioner  states  that  the  use  of  a 
canopy  on  the  mine's  equipment  would 
result  in  a  dimunition  of  safety  for  the 
miners  affected  because  it  could  strike 
and  dislodge  roof  support  due  to  uneven 
roof  and  soft  and  uneven  bottom.  In 
addition,  the  canopy  would  limit  the 
equipment  operator's  visibilify. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Coonnients 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health       ^ 
Administration.  Room  627. 4015  Wilaasr ' 
Boulevard.  Arlington.  Virginia  22203.  AH 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1986.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  in^iectimi 
at  that  address. 

Dated:  December  17. 1985. 

Patricia  W.  Sihrey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc  85-30628  Filed  12-27-85: 8:45  am] 


for 
of 


(Dodcet  Na  M-as-lSl-Cl 

C.AW.CotfCa; 
Modification  of 
Mandatory  Safety 

C  ft  W.  Coal  Company,  P.O.  Box  560. 
Clarksburg.  West  Virginia  26301  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance)  to  its 
Redstone  No.  8  Mine  (LD.  Na  46-06241) 
located  in  Barbour  Counfy,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safefy 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  i>ermissible.  mobile,  battery-powered 
machines. 

2.  As  an  alternate  methods,  petitioner 
proposes  to  use  metal  locking  devices, 
each  consisting  of  a  fabricated  metal 
bracket  and  a  metal  locking  device  in 
lieu  of  padlocks  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile,  battery-powered 
machines.  The  metal  locking  devices 
will  be  designed,  installed  and  used  to 
prevent  the  threaded  rings  seciuing  the 
battery  plugs  to  the  battery  receptacles 
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from  unintentionally  loosening.  The 
fabricate*}  neta)  brackets  wiR  be 
securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets,  lite  locking  devices  will  be 
securely  attached  to  the  bracket  to 
prevent  accidental  loss  of  die  loddng 
devices. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  do  keys  to  be  kwt  aod 
dirt  cannot  get  into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  trained 
in  the  hazards  of  breaking  battery-phig 
omnections  under  load,  and  trained  in 
the  hazards  of  breaking  battery-phig 
connections  in  areas  of  the  mine  vAiere 
electric  equipment  is  letiuired  to  be 
permissible. 

5.  For  these  reasons,  petitioner 
ret^nests  a  modification  of  die  standard. 

Requests  for  Comments 

Persons  interested  in  this  aamndment 
to  the  petition  for  modificatioB  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  AU 
comments  must  be  postmarked  or 
received  in  that  office  on  or  b^ore 
January  2a  1986.  Copies  ai  the 
amendment  and  the  origiBal  petition  fw 
modification  are  available  for  inspection 
at  that  address. 

Dated:  December  17, 1985. 
Patricia  W.  SOvay. 

Director,  Office  of  Standards.  Reguiatioas 
and  Variaacea. 
(FR  Doc.  85-30820  Hied  12-27-85;  8>U  ua\ 


[Docket  No.  M-es-ISO-CI 

Florence  Mining  Co^  Petition  for 
Modfftcalioci  of  AppHcetkiw  of 
snoeiofy  asietjr  sunoBni 

Florence  Mming  Company.  655  Church 
Street.  Box  729,  Indiana,  Pennsylvania 
15701  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101  (deluge- 
\Ype  water  sprays)  to  its  Florence  No.  1 
Mine  (Black  Lick  Portal)  (ID.  No.  36- 
00924),  its  Florence  No.  1  Mine 
(Robinson  Portal)  (IJ).  No.  36-00925). 
and  its  Florence  No.  2  Mine  (I.D.  No.  36- 
02448]  all  located  in  Indiana  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101  (c)  of  the  Federal  Mine  SaCety 
and  Health  Act  of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  cxmcems  the 
requirement  that  deluge-type  wafer 
sprays,  foam  generators  actuated  by  rise 
in  temperature,  or  other  no  less  effective 
means  of  controlling  fire,  be  installed  at 
main  and  secondary  belt-conveyor 
drives. 

2.  Petitioner  states  that  placing  water 
sprinklers  over  or  near  a  belt  starter  box 
would  result  in  a  (fiminution  of  safety 
because  the  equipment  is  unattended 
and  could  get  activated  inadvertently 
creating  a  risk  of  electrical  shock  or 
possible  electrocution  to  the  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  either  a  foam 
generator  system,  single  line  closed 
head  sprinkler  system,  closed  head 
sprinkler  system,  or  a  dry  chemical/ 
water  deluge  system  at  specific  remote 
head,  belt  starter  and  take-up  units. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request*  Car  Comnwnls 

Persons  Interested  in  this  petition  may 
furnish  «vritten  comraents.  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulatione  and 
Variances,  Kfine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  17, 1985. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Raguloliona 
and  Variances. 

[FR  Doc.  85-30830  Filed  12-27-85;  8:45  am] 
BHIMQ  COOC  HM  O  M 


(Dockat  No.  l»-«&-22-M} 

The  General  Crushed  Stone  Co.; 
Petition  for  llodification  of  Application 
of  Mandatory  Safety  Standard 

The  General  Crushed  Stone  Company, 
P.O.  Box  231,  Easton.  Pennsylvania 
18044-0231  has  filed  a  petition  to  modify 
the  appIicaUon  of  30  CFR  56.9087 
(audible  warning  back-up  alarsna)  to  its 
Rock  Cut  Mine  (LD.  No.  30-00051) 
located  in  Onondaga  Coimty.  New  York. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  heavy  duty  mobile 
equipment  be  provided  with  audible 
warning  devices  or  an  observer  to  signal 


safe  backup  when  the  operator  of  the 
equipment  has  an  obstructed  view  to  the 
rear. 

2.  As  an  attemate  method,  petitioner 
proposes  to  use  high  intensity  blue 
strobe  lights  on  front  end  loaders  in  lieu 
of  audible  back-up  alarms  after  6:00  pan. 
In  addition,  die  truck  operator  will  be 
instructed  to  sound  the  horn  when 
backing  up  a  haul  truck. 

3.  For  these  reasons  petitioner 
requests  a  modification  of  the  standard. ' 

Request  for  Conunents 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regvlations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29. 1986.  Capiet  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 

Dated:  December  17. 1985. 
Patricia  W.  SlNey, 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc  85-30831  FOed  12-27-85;  8:45  am] 

MiXMO  COOE  461»-«l-a 


[Docket  No.  M-es-iei-C] 

Martin  County  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Martin  County  Coal  Corporation,  HC 
69,  Box  640,  Inez,  Kentucky  41224  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1103-4(a)  (automatic  fire 
sensor  and  warning  device  systems; 
installation;  minimum  requirements)  to 
its  No.  1-C  Mine  (l.D.  No.  15-03752) 
located  in  Martin  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Healdi  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight  (each  belt  unit  operated  by  a  belt 
drive). 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  an  automatic  fire 
detection  system  which  is  based  on 
carbon  monoxide  monitoring  of  the 
underground  belt  conveyors.  The  system 
would  provide  identification  of  a  fire 


!  ■  m.  irtu'"— "-""^  -itHi  .    .  —  t  ?,.  '^  i.. 
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within  an  area  rather  than  in  each  belt 
flight. 

3.  In  support  of  this  request  petitioner 
states  that: 

a.  An  automatic  fire  detection  system 
wilt  be  installed  on  the  underground  belt 
conveyors.  Sensors  will  be  capable  of 
giving  an  early  warning  when  a  fire 
occurs  in  the  belt  entry.  Visual  and 
audible  warning  signals  will  be 
activated  when  the  carbon  monoxide 
concentration  reaches  10  parts  per 
million  (ppm)  above  ambient.  The  fire 
detection  system  will  be  activated  at  an 
attended  surface  location  where  there  is 
two-way  communication.  The  fire 
detection  system  will  be  capable  of 
identifying  any  activated  sensor 

b.  If  the  automatic  fire  detection 
system  is  de-energized,  the  belt 
conveyors  will  continue  to  function  with 
a  qualified  person  stationed  to 
continuously  monitor  for  carbon 
monoxide; 

c.  Each  carbon  monoxide  monitor  and 
sensor  will  be  visually  examined  daily, 
the  units  will  be  checked  weekly  and  the 
monitors  will  be  checked  monthly  for 
operating  accuracy  with  a  known 
concentration  of  carbon  monoxide  gas 
and  will  be  calibrated  as  necessary.  A 
record  of  these  tests  will  be  kept  and 
available  for  all  interested  persons;  and 

d.  The  integrity  of  the  primary  intake 
escapeway  will  not  be  diminished. 
Permanent  stoppings  will  continue  to 

,  separate  the  primary  intake  from  the 
belt  conveyor  entry. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safely  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1986.  Copies  of  the  petition 
are  available  for  inspection  at  that . 
address. 

Dated:  December  17. 1985. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 
|FR  Doc.  85-30832  Filed  12-27-85;  8:45  am] 
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IDocktt  No.  M-«5-116-C] 

NotroCoal,  Inc.;  Petition  for 
Modification  of  AppHcatlon  of 
Mandatory  Safety  Standard 

NotroCoal,  Inc.,  Rt.  1  Box  273,  Airport 
Road,  Elkins,  West  Virginia  26241  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance)  to  its 
Enviro  Energy  No.  5  Mine  (IX).  No.  46- 
06866)  located  in  Randolph  County. 
West  Virginia.  The  petition  is  filed 
under  section  101  (c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile  battery-powered 
machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  metal  locking  devices, 
each  consisting  of  a  fabricated  metal 
bracket  and  a  metal  locking  device  in 
lieu  of  padlocks  to  secure  battery  plugs 
to  machine-mounted  battery  receptacles 
on  permissible,  mobile,  battery-powered 
machines.  The  metal  locking  devices 
will  be  designed,  installed  and  used  to 
prevent  the  threaded  rings  securing  the 
battery  plugs  to  the  battery  receptacles 
from  unintentionally  loosening.  The 
fabricated  metal  brackets  will  be 
securely  attached  to  the  battery 
receptacles  to  prevent  accidental  loss  of 
the  brackets.  The  locking  devices  will  be 
securely  attached  to  the  bracket  to 
prevent  accidental  loss  of  the  locking 
devices. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  into  the  woridngs  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  trained 
in  the  hazards  of  breaking  battery-plug 
connections  under  load,  and  trained  in 
the  hazards  of  breaking  battery-plug 
connections  in  areas  of  the  mine  where 
electric  equipment  is  required  to  be 
permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modification  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 


Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  inspection 
at  that  address. 

Dated:  December  17. 1985: 
Pallida  W.  Silvvy. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[PR  Doc.  85-30833  Filed  12-27-85: 8:45  am] 
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(Dodwt  No.  M-a»-17$-C] 

T.  and  K  Coal  Co4  PMIion  for 

NKMinicaoon  Of  AppOCsBOn  fn 
Mandatory  Safety  Standard 

T.  and  R  Coal  Compaay,  HC  82  Box 
1065,  Jackhom,  Kentucky  41825  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  7  Mine  (I.D.  No.  15-13880)  located  in 
Floyd  County,  Kentucky.  The  petitioa  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  Petitioner  states  that  the  use  of 
canopies  on  its  mining  equipment  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  the  canopy  cuts 
or  damages  cables  due  to  the  hei^t  and 
uneven  conditions  of  the  bottom  and 
roof,  thus  creating  an  electrical  hazard 
to  the  operator.  In  addition,  the  canopies 
can  strike  and  dislodge  roof  support, 
impair  the  operator's  visibility,  and 
create  a  cramped  and  uncomfortable 
seating  position  for  the  operator. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comraent* 

Pnvons  interested  in  this  pedtitui  may 
furnish  written  comments,  lliese 
conunents  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington,  Vit:ginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1968.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 
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Dated:  DeceaibcT  17. : 
PafarkM  W.  SiNvy, 

Director,  Office  of  Stcmdards.  Regulations 
and  Vahopce*. 
[FR  Doc  85-30634  Pfled  12-27-K:  fr45  am) 
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Programs 
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Proposed  Exemptions;  Roland  Land 
investment  Co^  Inc,  et  al> 


[Docket  Na  M-a5-17t-C} 

Trophy  Coal  Sales;  Petitfon  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Trophy  Coal  Sales,  HC  31  Box  485. 
Belcher,  Kentucky  41513  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  ha 
No.  1  Mine  (I.D.  No.  15-11218)  located  in 
Pike  County,  Kentucky.  The  petition  is 
filed  under  section  lOlic]  (rf  the  Federal 
Mine  Safety  and  Heahb  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Tlie  Na  1  Nfine  is  in  die  Nb.  2 
Elkhom  Seam  ranging  from  42  to  52 
inches  in  height,  with  consistent 
ascending  and  descendmg  grades 
creating  dips  in  the  coa)  bed. 

3.  Petitioner  states  that  use  of  a 
canopy  on  the  mine's  equipment  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  the  canopy  will 
restrict  the  operator's  visibibty, 
increasing  the  chances  of  an  accdident 
In  addition  the  canopies  could  strike 
and  destroy  roof  support  and  over 
hanging  cables. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  amendment 
to  the  petition  for  modiHcation  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
'^.omments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1988.  Copies  of  the 
amendment  and  the  original  petition  for 
modification  are  available  for  mspection 
at  that  address. 

Dated:  Peceaiber  17. 1985. 
Patricia  W.SMvcy. 

Director.  Office  of  Standards,  Reguiatiana 

and  Variances. 

|FR  Doc.  85-30835  Filed  12-27-85;  8:45  a»l 
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:  Praision  and  Welfare  BmeM 
Pro^vms.  Labor. 

ACTKHC  Notice  of  proposed  exemptions. 

SUlNMAJiv:  This  document  cootaias 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  reatrictiona  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

l^ntten  Conments  and  Heerng 
Requests 

An  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  tin  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

address:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Office  of 
Pension  and  Welfare  Benefit  Programs, 
Office  of  Regulations  and 
Interpretations,  Room  N-5660.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  202ia 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC202ia 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Fsderal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Re^ster  cutd  shall  inform 
interested  po^ona  of  their  ri^t  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  MFONHATIOM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 


4<M(8)  of  the  Act  and/or  secthm 
4g75(c)(2)  of  the  Code,  and  in 
accordance  with  procedares  set  ferdi  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  traiisferied  the  aufliority  of  die 
Secretary  of  the  Ttcasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  Issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  btlow.  Interested  persons 
are  referred  to  the  appHcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Roland  Land  Investment  Co..  Inc.  Money 
Purchase  Pension  Plan  and  Roland  Land 
Investment  Co.,  Inc.  Profit  Sharing  Plan 
(the  Plans)  Located  in  Endno.  Cafifimiia 

[Appbcatiai  Noa.  D-4062  sad  D-tOSS) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(8)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  fb](2)  of  die  Act  and  die 
sancti'ons  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  die 
Code  shall  not  apply  to  the  proposed 
sale  of  second  deeds  of  trust  to  the  Plans 
by  Roland  Land  Company  (the 
Employer],  to  the  guarantee  by  the 
Employer  to  repurohase  any  second 
deeds  of  trust  which  are  in  default  and 
the  repurchase  by  the  Employer  of  such 
second  deeds  of  trust,  provided  that  the 
terms  of  the  transactions  are  not  less 
favorable  to  the  Plans  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  person. 

Temporary  Nature  ofExemptioa 

The  proposed  exemption  is  temporary 
and,  if  granted,  will  expire  5  years  after 
the  date  of  grant.  Should  the  Employer 
wish  to  continue  to  sell  second  deeds  of 
trust  to  the  Plans  beyond  the  5  year 
period,  the  Employer  may  submit 
another  application  for  exemption. 
Repurchase  of  second  deeds  of  trust  by 
the  Employer  may  take  place  after  the  5 
year  period  provided  the  second  deeds 
of  trust  were  purchased  by  the  Plans 
during  the  5  year  period. 
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Summary  of  Facta  and  RepregentaUons 

1.  The  Hans  are  a  money  purchase 
pension  and  a  pjrofit  sharing  plan  with 
each  plan  having  22  participants  as  of 
May  31, 1983.  The  Pfans  are 
administered  by  an  administrative 
committee  comprised  of  Anton  G. 
Roland,  Philips  S.  Vardi,  Emanue) 
Rqbins  and  Susan  B.  Roland 
(Administrative  Committee).  The  Plan's 
trustee  is  the  Ahmanson  Trust  Company 
of  Los  Angeles,  California  (Tmstee). 
Investment  decisions  are  made  on 
behalf  of  the  Plans  by  the 
Administrative  Committee  subject  to  the 
review  and  approval  <rf  the  Trustee.  The 
money  purchase  plan  and  the  profit 
sharing  plan  had  combined  net  assets  of 
$4,727,448.52  as  of  October  31. 1984. 

2.  The  Employer  '  is  engaged  in  the 
business  of  buying,  subdividing  and 
reselling  land  in  the  suburban  areas 
surrounding  Los  Angelas.  In  acquiring 
this  land  for  development  the  Employer 
typically  pays  a  part  of  the  purchase 
price  in  cash  and  gives  a  note  secured 
by  a  first  deed  of  trust  on  the  property 
for  the  balance.  The  term  of  the  note  is 
typically  from  5  to  12  years. 

Once  acquired,  the  land  is  subdivided 
and  soki  as  raw  land  to  the  general 
public  A  typical  purchaser  makes  a 
cash  down  payment  of  between  10%  and 
15%  of  the  purchase  price  and  executes 
a  second  deed  of  trust.  The  term  of  the 
second  deed  of  trust  ranges  from  10  to 
12  yefkift. 

3.  In  order  to  finance  its  operations, 
the  Employer  has  frora  time  to  time  sold 
the  second  deeds  of  trust  (Notes).  Prior 
to  the  effective  date  of  the  Act,  a  portion 
of  the  Plan's  operations.  The  applicant 
represents  that  on  the  advice  of  legal 
counsel  that  a  clean  exemption  *  issued 
by  the  Department  covered  the  sale  to 
the  Plan  of  such  Notes,  the  Hans 
purchased  $188,887.23  worth  of  Notes 
from  the  Employer  in  September  1980 
and  $240,094.31  in  May  1982.  The 
applicant  recognizes  that  the  prior  sales 
of  Notes  were  not  covered  by  the  class 
exemption  and  therefore  constituted 
prohibited  transactions.  Accordingly, 
the  applicant  represents  that  it  will  pay 
such  amounts  of  excise  tax  a«  the 
Internal  Revenue  Service  may  find  due 
in  connection  with  the  prior  sales  within 
60  days  of  the  date  of  ^ant  of  the  final 
exemption.  " 


'  The  applicant  representa  (het  the  Employer  is 
currently  organized  and  operated  threi^  a  number 
of  corporatioRS  including  Roiand  Land  Iirvettmenl 
Co.,  inc.,  Roland  Land  Company,  Roland  Heights 
Development  and  California  Resources  Enterprises, 
Inc. 

*  See  PTE  7V-K  CusKNoer  Notes  Cla»a  Exemption, 
44  FR  17ms,  Marrh  23. 197S. 


4.  The  applicant  requests  an 
exemption  to  sell  Notes  to  the  Plans 
over  8  period  of  5  years.  The  Notes  to  be 
offered  to  the  Plana  will  be  aged  for  a 
minimum  of  3  years.  The  applicant 
represents  that  through  this  aging 
process.  Notes  of  purchasers  vfho  are 
not  credit  worthy  will  be  excliKled  from 
sale  to  the  Plans.  Only  Notes  which  are 
current  and  have  a  good  payment 
histcHy  will  be  o^ered  to  the  Plans.  Each 
Note  will  be  secured  by  a  second  deed 
of  trust  on  the  property  and  by  the 
guarantee  of  repayment  by  the  Employer 
and  the  members  of  the  Plarw' 
Administrative  Committee.  The 
Employer  has  net  worth  in  excess  of  $60 
million  and  the  members  of  the 
Administrative  C<nnmittee  have 
combined  net  worth  exceeding  $18 
million. 

5.  The  applicant  proposed  that  no 
more  than  25%  of  the  Plans'  assets  be 
invested  in  Notes  purchased  from  the 
Employer.  No  more  than  1%  of  each 
Plans'  assets  however,  will  be  invested 
in  any  one  Note  and  the  Plans  will  not 
purchase  more  than  one  Note  made  by 
the  same  individual.  The  Plans  will  not 
purchase  any  Note  where  the  loan  to 
value  ratio  (considering  both  first  and 
second  deeds  of  trost)  exceeds  80%.  The 
Plans  will  not  purchase  any  Notes  which 
are  made  to  parties  in  interest.  The 
applicant  represents  that  tiie  Notes  sold 
to  the  Plans  will  typically  be  discounted 
between  50  and  60%.  The  discount  rate 
however,  js  subject  to  change  by  the 
independent  fiduciary  appointed  by  the 
Plans  (see  representation  #7).  The 
property  securing  the  Notes  will  be 
appraised  prior  to  the  purchase  and  will 
be  kept  fully  insured.  The  Employer  has 
guaranteed  that  it  will  repurchase  any 
Note  sold  to  the  Plans  that  is  in  default 
in  excess  of  30  days,  at  the  higher  of  the 
Plans'  cost  or  the  current  fair  market 
value  of  the  Notes.  The  Notes  will  be 
serviced  by  the  Employer  at  no  charge 
to  the  Hans. 

6.  The  properties  which  wiD  secure 
the  Notes  are  located  in  the  area  of 
Southern  California  known  as  the      <■ 
Antelope  Valley.  The  Antelope  Valley, 
which  covers  approximately  2,500 
square  miles,  occupies  large  portions  of 
Los  Angeles  and  Kiem  Counties. 

7.  The  Plans  have  appointed  Mr. 
Gerald  Cogan  (Mr.  Cogan),  president  of 
Liden,  Cogan  &  Associates  of  Los 
Angeles,  Cahiomta.  to  serve  as 
independent  fiduciary  with  respect  to 
the  proposed  transactions.  Mr.  Cogan 
represents  that  his  firm  pro>vides  design, 
admini'stiation  and  consulting  services 
to  over  800  qualified  plans  and  as  a 
result  of  this  experieace  is  fully  aware 
of  his  duties,  resptmsibilities  and 


potential  Uabilitics  associated  with 
senriag  as  an  independent  fiduciary'.  Mr. 
Cogan  represents  that  his  firm  has  not 
provided  any  serviceft  to  dw  Employer 
or  the  Plana. 

Mr.  Cogan  represents  that  he  has 
reviewed  samples  of  the  Notes  and 
deeds  of  trust  which  the  Hans  propose 
to  ptffchase,  the  history  of  the  Plans  and 
the  Employer,  the  current  and  projected 
cash  needs  of  the  Plans  and  the  terms  of 
the  proposed  purchases.  Based  upon  this 
review  and  particuiarly  upon  the 
historic  performance  of  similar 
investments  by  the  Plans  and  the 
guarantees,  Mr.  Cogan  has  concluded 
that  the  purchases  of  the  Notes  would 
be  appropriate  and  suitable  for  the 
Plans.  In'connection  with  this  review,  he 
considered  the  formula  used  to  discotint 
the  Notes  and  determined  that  under 
present  market  conditions  the  formula  is 
appropriate.  If  at  any  time  Mr.  Cogan 
determines  that  the  formula  has  become 
inappropriate  for  any  reason,  he  has  the 
power  to  and  will  change  the  formola  to 
effect  an  appropriate  result 

Prior  to  tiK  purchase  of  any  Notes  by 
the  Plans,  Mr.  Cogan  will  review  the 
payment  histories  of  the  Notes  oBerei 
for  purchase  to  the  Hans,  and  will  make 
the  final  determination  oa  behalf  of  the 
Plans  to  accept  or  reject  each  of  the 
Notes  offerecL  In  arriving  at  this 
concluekm,  he  will  review  the  Plana' 
overall  investment  portfolio,  the  cash 
flow  needs  of  the  Plans,  the  necessity 
for  the  sale  of  any  of  the  Plans'  assets 
and  the  diversification  of  the  Plans' 
assets  both  before  and  after  each 
purchase. 

In  reviewing  the  individual  Notes 
offered  for  purchase,  Mr.  Cogan  will  use 
the  following  criteria: 

a.  The  Notes  accepted  by  the  Hans 
will  be  at  least  tta-ee  years  oM  and  have 
an  established  record  of  timely 
payments. 

b.  Each  Note  wiD  be  secm«d  by  a 
second  deed  of  trust  on  real  estate. 

c.  To  die  extent  possible,  the  secuTity 
for  the  Notes  uriU  be  geographically 
disbursed  throughout  the  Anteh>pe 
Valley. 

d.  The  Notes  wiD  be  guaranteed  by 
the  Employer  and  members  of  the 
Administrative  Conwiiltee. 

In  addition,  Mr.  Cogan  represents  that 
he  will  enforce  the  tenas  of  the 
guarantee  agreement  between  the  Plans 
and  the  Employer  and  the  raea^ts  of 
the  Administrative  Committee. 

8.  bi  summary,  the  api^icant 
represents  that  the  propiased 
transactions  meet  the  statutory  criteria 
for  an  excaiption  under  sectioa  408(a)  of 
the  Act  because: 
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(a)  No  more  than  1%  of  the  Plans' 
assets  will  be  invested  in  any  one  Note 
nor  will  more  than  25%  of  the  Plans' 
assets  be  invested  in  Notes; 

(b)  The  Employer  has  guaranteed  to 
repurchase  any  Note  which  is  in  default 
in  excess  of  30  days; 

(c)  The  exemption  is  temporary 
expiring  5  years  titim  the  date  of  grant; 
and 

(d)  Mr.  Cogan  will  make  an 
independent  decision  whether  or  not  the 
Plans  should  purchase  any  Note  and  the 
appropriate  discount  rate  for  each  Note 
purchased. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  52*-«971.  (This  is  not  a  toll-free 
number.) 

UPS  Company  Defined  Benefit  Pension 
Plan  and  Trust  (the  Plan)  Located  in 
Torrance,  California 

[Application  No.  D-54131 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  PR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  405(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  cf  the  Code,  by  reason  of 
sections  4975(c)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  (1)  the  periodic 
purchases  by  the  Plan  of  undivided 
interests  in  a  parcel  of  property  (the 
Properly)  located  in  Malibu.  California 
from  Mr.  Hiram  C.  Sloan  (Mr.  Sloan), 
provided  the  Plan  pays  no  more  for  such 
interests  in  the  Property  than  their  fair 
market  value  on  the  date  of  the 
purchase;  and  (2)  the  leasing  of  the 
Plan's  interest  in  the  Property  by  the 
Plan  to  Mr.  Sloan.  UPS  Company  (the 
Employer)  or  Malibu  Paradigm  (MP), 
under  the  terms  set  forth  in  this  notice  of 
proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  deHned  benefit  plan 
with  one  participant,  Mr.  Sloan.  Mr. 
Sloan,  who  is  the  president  and 
treasurer  of  the  Employer,  is  also  the 
trustee  of  the  Plan.  As  of  October  7. 
1985.  the  Plan  had  total  assets  of 
approximately  $302,000.  The  Employer  is 
a  non-profit  corporation  and  therefore 
has  no  shareholders. 

2.  The  Property  consists  of  an  11.6 
acre  parcel  of  land  located  at  4004 
Decker  Road.  Malibu.  California.  The 


Property  is  currently  owned  by  Mr. 
Sloan.  Mr.  Sloan  wishes  to  sell 
undivided  interests  in  the  Property  to 
the  Plan  on  a  periodic  basis  such  that 
the  fair  market  value  of  the  Plan's 
interest  in  the  Property  will  never " 
exceed  25%  of  the  assets  of  the  Plan. 

3.  Mr.  M.E.  Morton  (Mr.  Morton)  of 
Red  Carpet  Real  Estate.  Malibu, 
California,  and  independent  real  estate 
broker,  has  appraised  the  Property  as 
having  a  fair  market  value  of  $140,000  as 
of  October  4, 1985.  The  Plan's  initial 
purchase  is  to  be  for  25%  of  its  current 
assets  or  $75,500.  which  represents 
approximately  a  54%  interest  in  the 
Property.  The  Plan's  interest  in  the 
Property  will  be  recorded  with  the  Los 
Angeles  County  Recorder,  as  will  any 
subsequent  interests  purchased  by  the 
Plan  from  Mr.  Sloan. 

4.  Mr.  Sloan  also  proposes  that  the 
Plan  will  lease  its  interest  in  the 
Property.  The  lease  will  be  a  triple  net 
lease  for  a  five  year  duration,  with  a 
month-to-month  extension  thereafter  at 
the  option  of  both  parties.  Mr.  Sloan 
intends  to  build  a  house  on  the  Property 
which  will  be  used  as  a  residence.  TRe 
Property  may  be  leased  to  Mr.  Sloan,  the 
Employer,  or  MP,  which  is  a  California 
corporation  in  which  Mr  Sloan  is  the 
majority  shareholder.  The  lease  will  not 
provide  for  reversion  of  title  in  the 
house  to  the  Plan  at  the  end  of  the  term 
of  the  lease. 

5.  Mr.  Morton  has  appraised  the 
Property  as  having  a  fair  market  rental 
value  of  $14,000  per  year  as  of  October 
4, 1985.  Thus,  the  initial  annual  rental  for 
the  Plan's  interest  in  the  Property  will  be 
$7,550.  The  proposed  lease  provides  that 
on  the  last  day  of  each  calendar  year 
during  the  term  of  the  lease,  the  annual 
rental  will  be  adjusted  by  a  percentage 
equal  to  the  percentage  increase  from 
the  base  period  of  the  Department's 
Consumer  Price  Index.  The  Index 
published  for  the  calendar  year  in  which 
the  Property  is  initially  leased  shall  be 
the  base  period.  The  armual  rental  for 
the  Plan's  interest  in  the  Property  will 
not  fall  below  $7,550.  At  the  end  of  the 
five  year  period,  the  rental  will  be  the 
fair  market  rental  value  for  the  Property. 
Mr.  Sloan  will  then  obtain  an 
independent  appraisal  not  less  than 
once  a  year  to  determine  the  rent. 

6.  Before  the  Plan  makes  any 
subsequent  purchases  of  interests  in  the 
Property  which  will  be  leased  to  Mr. 
Sloan,  the  Employer,  or  MP,  Mr.  Sloan 
will  obtain  appraisals  of  the  fair  market 
value  and  fair  market  rental  value  of 
such  interests  if  the  most  recent 
appraisal  is  more  than  one  year  old.  The 
appraisals  will  be  performed  by  a 
qualified,  independent  appraiser.  The 
Plan  will  pay  no  more  than  the  fair 


market  value  of  such  interests  and 
receive  no  less  in  rent  than  the  fair 
market  rental  vahie  of  such  interest.  The 
fair  market  value  of  the  Plan's  interest  in 
the  Property  will  never  exceed  25%  of 
the  assets  in  the  Plan.  / 

7.  In  the  event  that  the  Employer 
subsequently  hires  any  employees  who 
become  eligible  to  participate  in  the 
Plan,  the  Employer  will  establish  a 
separate  but  identical  plan  for  such 
employees,  so  that  Mr.  Sloan  is  the  only 
participant  who  will  ever  be  affected  by 
the  subject  transactions. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  transactions  will  involve  no  more 
than  25%  of  the  Plan's  assets  at  all  times: 
(2)  the  fair  market  value  of  the  Property 
and  the  annual  rental  to  be  paid  to  the 
Plan  for  its  interest  in  the  Property  have 
both  been  determined  by  a  qualified, 
independent  real  estate  broken  and  (3) 
Mr.  Sloan  is  the  only  participant  in  the 
Plan  to  be  affected  by  the  transactions, 
and  he  desires  that  the  transactions  be 
consummated. 

Notice  to  Interested  Persons:  Since 
Mr.  Sloan  is  the  only  participant  in  the 
Plan  to  be  affected  by  the  proposed 
transactions,  it  has  been  determined 
that  there  is  no  need  tp  distribute  the 
notice  of  pendency  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  30  days  from  the  date  of 
publication  of  this  proposed  exemption 
in  the  Federal  Register. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

H  &  E  Electric  Supply  Company 
Employees  Retirement  Plan  and  Trust 
(the  Plan)  Located  in  Carlsbad,  New 
Mexico 

(Application  No.  D-5462J 

Proposed  exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  I^ 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  leasing  of  certain  real  property  by 
the  Plan  to  H&E  Electric  Supply 
Company  (the  Employer),  provided  that 
the  terms  and  conditions  of  the  leasing 
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are  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Elective  Date:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
on  April  2. 1985. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  beneHt 
pension  plan  with  34  participants.  The 
Plan  had  total  assets  of  $677,726  as  of 
April  30. 1983.  The  boistees  of  the  Plan 
are  George  E.  Hartwell,  St.,  George  E. 
Hartwell,  Jr.,  and  Elizabeth  L  Hartwell 
(the  Hartwells).  The  Hartwells  are 
employees,  shareholders,  officers  and 
directors  of  the  Employer.  The  Employer 
is  a  New  Mexico  corporation  organized 
primarily  to  wholesale  electric  supplies 
and  apparatus  and  was  incorporated  on 
May  1, 1956. 

2.  The  Plan  owns  certain  real  property 
and  a  building  located  at  113  N.  Main 
Street  in  Carlsbad,  New  Mexico  (the 
Property).  The  Property  represents  14 
percent  of  the  total  assets  of  the  Plan. 
The  Plan  constructed  the  building 
located  on  the  Property  in  1969,  and 
leases  it  to  the  Employer  pursuant  to  a 
lease  agreement  (the  Lease)  dated 
January  28, 1969.  The  Lease  was 
renewed  by  the  Employer  on  December 
15, 1979. » 

3.  The  Plan  and  the  Employer  have 
executed  a  new  lease  which  was 
effective  on  July  1, 1984  (the  New  Lease). 
The  New  Lease  is  for  a  20-year  period 
expiring  June  30,  2004.  The  New  Lease  is 
a  triple-net  lease  which  provides  for  a 
rental  adjustment  every  five  years  to 
reflect  the  then  current  fair  market 
rental  value  of  the  Property  as 
determined  by  an  independent 
appraiser.  At  no  time  however,,  will  the 
rental  amount  be  lower  than  the  initial 
rent. 

4.  Under  the  terms  of  the  New  Lease, 
the  Employer  will  pay  all  expenses 
relating  to  the  Property  including 
maintenance,  utilities,  repair,  taxes, 
insurance  and  common  area  expenses. 
The  Employer  will  indemnify  the  Plan 
for  any  loss  due  to  Employer's  use  of  the 
Property.  The  New  Lease  provides  that 
any  expansion,  improvements  or 
renovations  are  to  be  made  only  by  the 
Employer  at  the  Employer's  expense 
with  any  improvements  belonging  to  the 
Plan  at  the  termination  of  the  Lease.  In 
the  event  of  default  by  the  Employer  in 
payment  of  the  rentals,  the  New  Lease 
provides  that  the  Plan,  at  its  discretion, 
could  either  sell  the  Property  to  a  third 
party  or  relet  it  to  another  tenant. 


5.  The  initial  annual  rental  rate  for  the 
New  Lease  was  determined  by  an 
independent  appraiser,  R.N.  Robinson, 
of  R.N.  Robinson  Enterprises  (the 
Appraiser]  located  in  Hobbs.  New 
Mexico.  The  annual  rent  for  the  first 
year  of  the  New  Lease  is  $14,400  which 
reflects  the  fair  rental  value  of  the 
Property  as  determined  on  May  17, 1984 
by  the  Appraiser. 

6.  The  Western  Commerce  Bank  (the 
Bank)  has  been  appointed  as  the 
Independent  fiduciary  for  the  New 
Lease  and  has  been  given  exclusive 
authority  to  manage  and  control  the 
Property.  The  Bank  formally  accepted  its 
appointment  on  April  2, 1985.  The 
application  represents  that  although  the 
Bank  formally  accepted  its  appointment 
as  independent  fiduciary  on  April  2, 
1985,  the  Bank,  as  a  fiduciary  engaged  in 
specified  actions  with  respect  to  the 
New  Lease  beginning  April  10, 1984. 
Notwithstanding  the  above  and  the  fact 
that  the  Bank  had  an  appraisal  of  the 
Property  as  of  May  17, 1984,  the  Plan  did 
not  receive  the  fair  market  rent  reflected 
by  the  appraisal  until  April  2, 1985. 
Accordingly,  the  Department  has 
determined  that  the  exemption  be 
effective  April  2, 1985.«  The  Bank 
represents  that  it  has  no  relationship  to 
the  Employer,  the  Hartwells  and  the 
Plan  except  that  they  are  depositors  of 
the  Bank.  The  total  deposits  for  the 
Hartwells,  the  Employer  and  the  Plan 
equal  less  that  1%  of  the  Bank's  deposit 
base. 

7.  The  Bank  represent  that  it  has 
reviewed  all  of  the  terms  of  the  New 
Lease  and  has  determined  that  the  New 
Lease  would  be  in  the  Plan's  best 
interest.  The  Bank  further  represents 
that  it  will  determine  the  rental 
adjustments  at  the  end  of  each  five  year 
periods  under  the  terms  of  the  New 
Lease  and  will  obtain  the  necessary 
appraisal  by  an  independent  appraiser 
or  determine  the  amount  of  the 
adjustment.  In  addition,  the  Bank  will 
also  collect  all  the  rental  payments  on 
behalf  of  the  Plan  and  have  exclusive 
authority  to  insure  compliance  with  the 
terms  and  conditions  of  the  New  Lease. 
The  Bank  represents  that  when  it 
accepted  its  appointment  as 
independent  fiduciary  on  April  2, 1985,  it 
collected  $12,500  from  the  Employer. 
This  amount  represented  all  rent  due, 
plus  interest,  from  the  effective  date  of 
the  New  Lease. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 


■  The  applicant  represents  that  the  Lease  was 
covered  by  the  provisions  of  section  414  of  the  Act. 
The  Department  expresses  no  opinion  as  to  the 
applicability  of  section  414  in  this  instance. 


*  The  applicant  represents  that  any  excise  tax 
which  may  be  due  as  a  result  of  the  New  Lease  will 
be  paid  within  60  days  of  the  granting  of  a  final 
exemption. 


meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  the  Bank  has  reviewed  the  New 
Lease  and  has  determined  that  it  is  in 
the  Plan's  best  interest; 

(b)  the  fair  market  rental  value  of  the 
Property  has  been  determined  and  will 
continue  to  be  determined  by  an 
independent  appraiser,  and 

(c)  the  Bank  wiH  have  exclusive 
authority  to  monitor  the  New  Lease  and 
to  insure  compliance  with  its  terms  and 
conditions. 

For  Further  Information  Contact:  Ms. 
Linda  Hamilton  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Security  Padfk  National  Bank  (the 
Bank)  Located  in  Los  Anjjeles.  CA 

(Application  No.  D-5942] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
pf  the  A-ct  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to:  (1)  effective  June  1, 1979,  the 
provision  by  the  Bank  of  a  line  of  credit 
(the  Loan]  to  Desert  Horizons,  Inc.  (DH), 
a  wholly-owned  subsidiary  of  the 
Alaska  Teamsters-Employer  Pension 
Plan  (the  Plan);  (2)  effective  June  1, 1979. 
the  guarantee  (the  Guarantee)  of  the 
Loan  by  the  Plan;  and  (3)  effective 
October  1, 1981,  the  purchase  by  the 
Bank  in  October,  1981,  of  a  Class  C 
membership  (the  Membership)  in  the 
Desert  Horizons  Country  Club  (DHCC), 
a  wholly-owned  subsidiary  of  DH. 

Effective  Date:  If  granted,  the  effective 
date  of  this  exemption  will  be  June  1, 
1979  with  respect  to  the  Loan  and  the 
Guarantee,  and  October  1, 1981  with 
respect  to  the  purchase  of  the 
Membership. 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  large  national  bank, 
based  in  Los  Angeles,  which  is  regulated 
by  state  and  federal  banking  authorities. 

2.  The  Plan  is  a  multiemployer, 
collectively  bargained  plan,  established 
and  managed  under  section  302(a)  of  the 
Labor  Management  Relations  Act  of 
1947  which  had  approximately  15,500 
participants  and  $314,628,000  in  assets 
as  of  July  31, 1983.  The  Plan  is 
administered  by  a  board  of  trustees  (the 
Trustees)  made  up  of  4  union  and  4 


V 
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emplojrer  trustees.  Tlie  app}icant 
represents  that  neither  the  Bank  nor  any 
of  its  affiliates  is  a  contributing 
employer  uoder  the  Plan. 

3.  Beginning  in  the  mid-lilTO's, 
increasing  constraints  on  the  investment 
of  Plan  assets  in  the  State  of  Alaska  led 
the  Trustees  to  consider  diversifying 
plan  investments  in  other  parts  of  the 
country,  principally  California.  The 
Trustees  had  considerable  experience  in 
real  estate  development  in  Alaska  and 
sought  to  apply  that  experience  in 
California.  After  study,  they  concluded 
that  a  development  located  in  Indian 
Wells,  Caliibmia,  comprised  of  a  golf 
course,  club  house,  fairway  lots  and 
residential  units  would  be  an  attractive 
investment  opportHnity  for  the  Plan.  The 
Trustees  organized  DH  as  a. California 
corporation.  Several  Trustees  serve  as 
the  officers  of  DH. 

The  Bank's  involvement  with  DH 
began  is  January  of  1978  when  DH 
opened  a  checking  account  at  a  branch 
office  of  the  Bank.  The  average  balances 
in  the  account  have  ranged  as  high  as 
5300^)00  and  are  currently  in  the  range 
ofSHNXOOO. 

In  lanaary  of  1979  the  Bank  agreed  to 
provide  DH  with  the  Loan  of  up  to 
$22,000,000  to  fmance  its  ongoing 
operations.  The  Loan  is  evideiiced  by  a 
revolving  credit  agreeement  dated  as  of 
June  1. 1979.  is  guaranteed  by  the  Plan, 
and  the  Guarantee  is  secured  by 
assignments  of  deeds  of  trust  (the 
Mortgages]  on  Alaska  real  estate  and 
money  market  instruments  (the 
Securities,  collectively,  the  Collateral) 
pledged  to  the  Bank  and  held  for  the 
Bank  by  Merrill  Lynch  Pierce  Fenner 
and  Smith.  The  Loan  provided  for 
interest  on  the  outstanding  balance  at  a 
fluctuating  rate  equal  to  2%  above  the 
Bank's  prime  rate  in  effect  from  time  to 
time.  The  Loan  has  been  amended  on 
five  occasions  increasing  the  maximum 
outstanding  loan  balance  to  $32.0004)00 
and  reducing  the  interest  rate  to  a 
fluctuating  rate  equal  to  V^%  above  the 
Bank's  prime  lending  rate.  The 
Collateral  securing  the  Guarantee  has 
also  been  increased,  from  a  value  of 
$44,000,000  to  a  value  of  $65,000,000. 

4.  In  October,  1981.  the  Bank 
purchased  the  Membership  for  the 
benefit  of  its  Palm  Desert  Branch 
Manager,  Richard  Landorf,  for  $10,000, 
which  the  applicant  represents  was  the 
introductOTy  price  for  the  first  10  such 
memberships.  The  membership  was 
subsequently  transferred  to  David  Beal 
when  Mr.  Landorf  was  transferred  from 
the  Palm  Desert  Branch  at  a  cost  of 
$3,500. 

5.  The  applicant  represents  that  the 
terms  and  conditions  of  the  Loan  to  DH 
and  the  Guarantee  by  the  Plan  were 


similar  to  those  entered  into  between 
the  Bank  and  unrelated  third  parties. 
Farthermore,  the  decision  to  enter  into 
the  transactions  at  such  terms  and 
conditions  was  made  by  the  Trustees  of 
the  Plan,  who  are  independent  of  the 
Bank. 

6.  The  applicant  further  represents 
that  the  purchase  of  memberships  in 
country  clubs  such  as  DHCC  for  Bank 
officers  is  a  common  practice  of  tlie 
Bank  and  are  viewed  as  appropriate  and 
necessary  far  business  development 

7.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  criteria  of  section  408(a]  because:  (a) 
the  decision  to  eater  into  the 
transactions  was  aiade  by  the  Plan 
Trustees,  who  are  independent  of  the 
Bank:  and  (b)  the  terms  £uid  conditions 
of  the  transactions  were  established  on 
an  arm's-length  basis  between  the  Plan 
and  DH  and  the  Bank. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Robert  P.  Psdousis,  D  J).S.,  Constantine 
|.  Kaminaris,  DJ).S.,  PJ\.  Defiaed 
Benefit  Pension  Plan  and  Trust  (the 
Flan)  Located  ia  Battimere,  Maryland 

[Application  Na  D-632a] 
Proposed  Exemption 

The  Department  Is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  m  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406  (b)(1)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) ; 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  of  a  certain  parcel  of 
real  property  (the  Property)  by  the  Plan 
to  Robert  P.  Padousis.  D.D.S.,  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  sale  price  of  the 
Property  is  not  less  than  the  higher  of 
either  the  sum  of  $82,000  of  the  fair 
market  value  on  the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan, 
which,  as  of  September  30, 1965, 
consisted  of  six  participants  and  had 
assets  of  approximately  $413,976.  It  is  in 
the  process  of  being  terminated  and 
being  replaced  by  a  defined  contribution 
plan.  The  assets  of  the  Plan  will  be 
rolled  over  into  individual  accounts  of 
the  new  plaiL  The  sponsoring  employer 
of  t)»  Plan  is  the  Robert  P.  Padousis. 
D.D.S.,  Constantine  Kaminaris,  D.D.S.. 


P.A.  (the  Employer),  a  professional 
association  conducting  a  dental  practice 
in  Baltimore,  Maryland.  The  Plan's 
fiduciaries  are  Drs.  Padousis  and 
Kaminaris. 

2.  During  September  1983,  the  Plan 
acquired  from  an  unrelated  party  a 
certain  undeveloped  parcel  of  land 
located  at  1601-1803  Joppe  Road  and 
Oaklei^  Road  in  Baltimore  County, 
Maryland,  consisting  of  21,182  square 
feet  (the  Property).  In  acquiring  the 
lYoperty.  the  Plan  paid  $82j000  as  the 
purchase  price  plus  $3J500  in  settlement 
costs.  Since  the  acquisition  of  the 
Pn^>erty.  the  Plan  has  expended  $1,242 
for  property  taxes,  $500  for  tree  removal. 
and  $128  for  insurance.  A  special  zoning 
exemption,  which  wiU  expire  in  1988. 
permits  the  construction  of  an  office 
building  upon  the  Property.  The  Property 
was  originally  acquired  by  the  Plan 
because  the  fiduciaries  of  the  Plan 
mistakenly  thought  an  office  building 
could  be  constructed  on  the  Property 
and  space  in  the  office  building  leased 
to  the  Employer  without  violating  the 
liquidity  and  diversity  requirements  of 
the  Act  or  its  prohibited  transaction 
provisions. 

3.  The  Property  was  appraised  on  June 
4. 1985,  by  Bernard  A.  Page,  Jr.  M.A.I.. 
S.R.A.  of  The  Page  Appraisal  Company. 
Bel  Air,  Maryland.  The  appraisal 
company  is  represented  as  being 
independent  and  having  no  relationship 
with  the  Plan  or  its  fiduciaries  or  any 
party  related  to  the  Plan.  The  appraisal 
concluded  that  the  estimated  market 
value  of  the  Property,  as  of  June  4, 1985, 
was  $82,000. 

4.  Df .  Padousis,  as  an  individual, 
proposes  to  purchase  the  Property  from 
the  Plan  for  the  higher  of  either  the  cash 
sum  of  $82,000  or  the  fair  market  value 
on  the  date  of  the  sale.  The  Plan  will 
incur  no  costs  with  respect  to  the 
proposed  transaction. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because  (a)  the  proposed  sale  of 
the  Property  will  be  a  one-lime 
transaction  for  cash;  (b)  the  Plan  will  be 
able  to  invest  the  proceeds  from  the  sale 
in  income  producing  assets;  (c)  the  Plan 
will  be  able  to  avoid  a  decrease  in  the 
value  of  its  assets  before  the  expiration 
of  the  special  zoning  exemption  in  1988; 
and  (d)  the  Plan  will  receive  the  highest 
fair  market  price  for  the  Property,  as 
determined  by  a  qualified  independent 
appraiser. 

For  Further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telef^one  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
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lohn  H.  Ten  Pas.  M.D.  Redroment  Trust 
(the  Plan)  Located  in  Grand  Haven, 
Michigan  -'-  _ 

[Application  No.  D-6418] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the. 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  of  10.04  acres 
of  vacant  land  located  in  Robinson 
Township,  Michigan,  from  the  individual 
segregated  account  of  John  H.  Ten  Pas 
(Ten  Pas)  in  the  Plan  to  Ten  Pas. 
provided  the  Plan  receives  no  less  than 
fair  market  value  at  the  time  of  sale. 
Section  408(d)(3)  of  the  Act  provides 
that  the  Department  does  not  have  the 
authority  to  grant  an  exemption  under 
section  408(a)  of  the  Act  for  the  sale  of 
any  property  of  a  plan  to  an  owner- 
employee.  Therefore,  the  Department 
cannot  grant  an  exemption  under  Title  I 
for  the  subject  sale.  However,  the 
Department  can  grant  an  exemption 
imder  Title  II  of  the  Act.  pursuant  to 
section  4975(c)(2)  of  the  Code. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit-sharing  plan 
adopted  by  Ten  Pas  pursuant  to  the  Old 
Kent  Bank  of  Grand  Haven,  Michigan, 
Master  Defined  Contribution  Plan.  The 
Old  Kent  Bank  of  Grand  Haven  is  the 
trustee  (the  Trustee)  for  the  Plan.  There 
are  currently  three  participants  in  the 
Plan.  As  of  July  31, 1985,  the  assets  of 
the  Plan  totaled  $66,996.  The  Plan 
established  an  individual  segregated 
account  for  each  participant  and 
provides  that  a  participant  may  direct 
the  investments  in  his  or  her  account. 

2.  The  applicant  represents  that  Ten 
Pas  is  an  owner-employee  (as  defined  in 
section  401(c)(3)  of  the  Code)  with 
respect  to  the  Plan  as  well  as  the 
administrator  of  the  Plan  and  a  Plan 
participant.  The  assets  in  Ten  Pas' 
account  equaled  $55,960  on  July  31, 1965. 
In  March  1979,  the  Trustee  acquired  for 
the  account  of  Ten  Pas  10.04  acres  of 
vacant  land  situated  in  Robinson 
Township,  Ottawa  County,  Michigan. 
The  land  was  purchased  for  $10,000  in 
cash  from  a  party  unrelated  to  Ten  Pas. 
The  Trustee  has  held  title  to  the  parcel 
of  real  property  since  that  time.  The 
property  is  a  heavily  wooded  piece  of 
land  located  approximately  eight  miles 
from  Grand  Haven,  Michigan. 


3.  An  appraisal  was  made  on  the 
parcel  of  real  property  on  August  9r 
1985,  by  Byron  VanVebten  (VanVelzen), 
a  realtor  with  the  firm  of  RE/MAX  in 
Grand  Haven,  Michigan.  According  to 
the  applicant,  VanVelzen  is  independent 
of  Ten  Pas.  VanVelzen  placed  the  fair 
market  value  of  the  property  at  $11,044, 
or  $1,100  an  acre.  In  appraising  the 
property,  VanVelzen  considered  the  per- 
acre  valuations  in  recent  sales  of  similar 
pieces  of  property  in  nearby  locations. 
Factors  considered  in  the  appraisal 
included  the  desirability  of  the  land,  the 
type  of  road  access,  utilities  available, 
and  neighboring  properties.    - 

4.  Because  the  parcel  of  land  is  not 
producing  income  and  the  applicant 
feels  that  it  is  not  reasonably 
appreciating  in  value,  the  Plan  proposes 
to  sell  the  property  from  Ten  Pas' 
individual  account  in  the  Man  to  Ten 
Pas.  Ten  Pas  will  pay  the  appraisal  price 
stated  in  the  application  for  the  property 
as  determined  by  VanVelzen  or  fair 
market  value  at  the  time  of  sale, 
whichever  is  higher.  The  transaction 
will  be  entirely  for  cash  and  no 
commissions  will  be  paid  in  connection 
with  the  sale.  The  cash  realized  from  the 
sale  will  be  re-invested  in  the  individual 
account  at  the  direction  of  Ten  Pas  and 
should  result  in  a  faster  rate  of  growth 
for  the  account. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  4975(c)(2)  of  the  Code  because: 
(1)  The  sale  of  the  real  property  will  be 
entirely  for  cash  and  the  Plan  will  pay 
no  commissions  in  regard  to  the  sale;  (2) 
Ten  Pas  will  pay  fair  market  value  for 
the  land  based  on  a  recent  appraisal 
made  by  an  independent  realt(Ni  (3)  the 
transaction  will  involve  only  Ten  Pas' 
individual  segregated  account  in  the 
Plan  and  will  not  affect  the  assets  of 
other  Plan  participants;  and  (4)  the  cash 
realized  from  the  sale  will  be  re- 
invested and  should  result  in  more 
income  and  appreciation  for  Ten  Pas' 
individual  account. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-8882.  (This  is  not  a  toll-free 
number.)  -     -  "  . 

Generallnfonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 


not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneflciaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneHciaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  fmd  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and  > 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  D.C.,  this  17th  day 
of  December  1965. 
Elliot  I.  Daniel, 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Office  of  Pension  and 
Welfare  Benefit  Programs,  U.S.  Department  of 
Labor 

(PR  Doc.  85-30712  Filed  ia-27-e5;  8:45  am) 
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IProhibited  Transaction  Exemption  85-209; 
Exemption  Application  No.  D-4328  et  al.] 

Grant  of  Individual  Exemptions; 
Whataburger,  Inc^  et  aL 

AQENCV:  Pension  and  Welfare  Bene^t 

Programs,  Labor. 

action:  Grant  of  Individual  Exemptions 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
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Security  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposal  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  D.C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Finduigs 

In  accordance  with  section  408(a}  of 
the  Act  and/or  section  4975(c)<2]  of  the 
Code  and  the  procedores  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  tbe  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and ' 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Whataburger,  lac.  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  Corpus 
Chrisd,  TexM 

[Prohibited  Transaction  Exemption  85-209: 
ExeaiptioB  Application  No.  D-432»] 

Exemption 

The  restrictions  of  section  406(3)  and 
406  (b](l)  and  (bK2)  of  the  Act  and  the 
sactions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c](l]  (A]  throi^  (E)  of  the 
Code,  shall  not  apply  to  the 


subordination  by  the  Plan  of  its  interest 
in  three  parcels  of  land  (the  I^perties) 
in  favor  of  the  owners  of  the 
Whataburger  franchised  restaurants 
located  thereon  after  the  franchises 
were  acquired  by  Whataburger,  Inc. 
(Whataburger).  the  Plan  sponsor,  from 
the  original  third  party  franchisees  (the 
Selling  Franchisees),  provided  that  no 
change  occurred  in  the  terms  and 
conditions  of  the  Plan's  subordination  of 
its  interest  in  the  Properties  as  a  result 
of  Whataburger's  acquisition  of  the 
franchises  from  the  Siielling  Franchisees. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25. 1965  at  50  FR  43478. 

Effective  Dates:  The  effective  dates  of 
this  proposed  exemption  are  June  1,  1978 
through  September  3a  1983. 

For  Further  Information  Contact: 
David  M.  Cohen  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

Schenley  faidnstries.  Inc.  Employees 
Retirement  and  Benefit  Plan  (the  Plan) 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  65-210; 
Exemption  Application  No.  0-5848) 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (bXl)  and  (b){2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  to  }ohn  Hancock  Mutual  Life 
Insurance  CQQ4>any  (the  Company)  of 
the  Plan's  interests  in  certain  real 
property  maintained  by  the  Company  in 
a  non-pooled  separate  account,  provided 
that  the  amount  paid  for  the  interests  is 
not  less  than  fair  market  value  at  the 
time  the  transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exempbon  refer  to  the  notice  of 
proposed  exemption  published  on 
October  &.  1985  at  50  FR  41054. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-7901.  (This  is  not  a 
toll-free  number.) 

Central  States,  Southeast  and  Southwest 
Areas  Pension  Fund  (the  Plan)  Located 
in  Chicago,  Illinois 

(Prohibited  Transaction  Exemption  85-211; 
Exemption  Ai^icstion  Na  D-fiSM] 

Exeatption  ' 

The  Department  hereby  extends,  until 
January  21. 1990.  certain  portions  of 


Prohibited  Transaction  Exemption  (PTE) 
77-11  (42  FR  54041.  October  7. 1977). 

Accordingly,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(l]  (A) 
through  (E)  of  the  code,  shall  not  apply, 
until  January  21, 1990,  to  the 
arrangement  by  any  investment 
manager  for  the  Plan  for  the  provision  of 
supplemental  services  (as  described  in 
Part  V  of  PTE  77-11  and  PTE  84-114,  (49 
FR  30809.  July  31, 1984))  on  behalf  of  the 
Plan  with  respect  to  existing  real  estate- 
related  assets. 

In  addition,  the  restrictions  of  section 
406(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4075  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  until  January  21, 1990  to 
the  following: 

(A)  Tbe  adjustment  and/or 
continuation  by  investment  managers  of 
any  pre-existing  loan,  lease,  service 
agreement,  or  other  arrangement,  or  the 
holding  by  the  Plan  of  any  pre-existing     . 
employer  security  or  real  property  (as 
described  in  Part  Vin  of  PTE  77-11  and 
PTE  84-114),  but  only  to  the  extent  that 
PTE  84-14  (40  FR  9494,  March  13. 1984) 

is  not  applicable  with  respect  to  such 
transaction  by  reason  of  either  (1)  the 
assets  of  the  Plan  represent  more  than 
20  percent  of  the  total  client  assets 
under  the  management  of  the  investment 
manager  at  the  tme  of  the  transaction,  or 
(2)  the  mvestment  manager  does  not 
satisfy  the  equity  requirement  of  Part 
V(aH4)  of  PTE  84-14:  and 

(B)  New  transactions  between  the 
Plan  and  certain  non-fiduciary  parties  in 
interest  aid  disqualified  persons  (as 
described  in  Part  IX  of  PTE  77-11  and  as 
extended  by  PTE  83-57  (48  FR  14091, 
AprI  1, 1963)  and  PTE  84-114),  but  only 
to  the  extent  that  PTE  84-14  is  not 
applicable  with  respect  to  such 
transaction  for  either  of  the  reasons 
cited  in  subparagraph  (A). 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25. 1985  at  50  FR  43479. 

Effective  Date:  This  exemption  is 
effective  January  1, 1985.  It  will  expire 
on  January  20, 199a 

Written  Comments.  The  Department 
received  one  written  comment  to  the 
notice  of  proposed  exemption  and  no 
requests  for  a  public  hearing.  The 
written  comment  was  submitted  by 
Moi:gan  Stanley  Group.  Inc  (MSG) 
which  was  formerly  known  as  Morgan 
Stanley,  Inc.  MSG  said  it  wished  to 


correct  a  statement  in  the  proposed 
exemption  which  appeared  at.  page 
43481  and  which  referred  to  MeCowan 
Associates,  Inc.  (McCowan]  a«  a  citrrent 
invMtment  manager  of  the  Plan.  MSG 
explained  that  in  the  interim  between 
the  submission  of  the  exemption 
application  and  the  publication  of  the 
pendency  notice  in  the  Fedecal  ILe^ster, 
McCowan  had  been  terminated  by  MSG 
as  an  investment  manager  of  the  Plan. 

In  addition.  MSG  indicated  it  wished 
to  amend  the  propoaed  exemption  by 
requesting  a  change  in  the  effective  date 
from  January  20, 188S  to  January  1, 198S. 
MSG  stated  that  on  January  1, 1965,  two 
new  real  estate  investment  managers 
(First  Interstate  Investment  Services, 
Inc..  acting  through  Thomas  L  Karsten 
Associates,  Inc..  Bnd  Eastdil  Advisers, 
Inc.],  who  had  been  appointed  by  MSG 
on  behalf  of  tiie  Fvuid.  were  given 
authority  and  responsibility  to  control, 
manage  end  supervise  tiie  operation  of 
certain  real  estate-related  assets  of  the 
Plan.  Further.  MBG  explained  that 
Victor  Pahnieri  and  Company 
Incorporated,  which  had  previously 
been  operating  as  a  real  estate 
investment  manager  for  the  Plan,  began 
performing  its  services  under  a  new 
contract  with  MSG  which  became 
effective  January  1, 1985.  Accordingly, 
MSG  requested  that  the  effective  date  of 
the  exemption  be  changed  to  Januajry  1, 
1985  in  order  to  give  these  real  estate 
investment  managers  appropriate 
protection  from  the  prohibited 
transaction  provisions  of  the  Act  and 
the  Code. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  exemption. 

For  Further  information  Contact  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  SZS-'MSl.  (This  is  not  a 
toll-free  number.) 


Union  Oil  Employaas  Profit  Glaring  Plan 
(the  FroHt  Sbaring  Plan),  the  Emptoyee 
Stock  OwDarafaip  Plan  for  Employees  of 
Union  Oil  Company  of  CalifomiB  and 
Participating  Companies  (the  Uaim 
ESOP),  and  The  PureCro  Company 
Employee  Stock  Ownofwhip  Plan  (the 
PureGro  ESOP,  coUectively,  tbe  Plans) 
Located  io  Los  Angeles,  California 

[Prohibited  Transaction  Exemption  85-212; 
Exemption  Application  No.  D-6139| 

Exemption 

The  restrictions  of  sectioas  406(a}  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(l}  (A)  through  (D)  of  the  Code, 
shall  not  apply  to:  (Ij  the  acquisition  by 
the  Plans  of  certain  Lhiocal  Corporation 
(Unocal)  debt  securities  which  were  not 


qualifying  empkqwr  securities  on  the 
date  of  acquisition,  in  exchange  for 
Unocal  stock  held  by  the  Plans;  and  (2) 
the  holding  of  such  non-qualifying 
employer  securities  until  July  Z,  1965. 

For  a  more  complete  statement  of  the 
facts  and  tepiesentatioos  supporting  the 
Department's  decision  io^wai  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  21, 1985  at  50  FR  42618. 

Effective  Dates:  This  exemption  ifr 
effective  from  June  6, 1985  to  July  2, 
1985. 

For  Further  Information  Contact- 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Sacramento  Plastic  &  Reconstructive 
Surgery  Medical  Group,  Inc.,  Pension 
Plan  (Pension  Plan),  SaaaBMnto  Plastic 
ft  Reconstructive  Surgery  Medical 
Group,  Inc.  Profit  Sharing  Plan  (Profit 
Shariag  Plan;  ooUaclively,  the  I^ans) 
Located  in  Sacraiaanto,  Califocma 

(Prohibited  Transaction  Exemption  85-213; 
Exemption  Application  Nos.  D-6236  and 
D-6258J 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(^]  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
loan  of  $300,000  by  the  Profit  Sharing 
Plan  and  $200,000  by  the  Pension  Plan  to 
Plastic  Surgery  Associates  (the 
Partnership)  and  to  the  guarantee  of 
repayment  by  the  partners  of  the 
Partnership,  provided  that  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  Plans  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  21, 1985  at  50  FR  42321. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Bruce  ].  Coan,  M.D.,  P.C.  Pension  Plan 
and  Trust  (the  Plan)  Located  in  Huntley, 
MX 

(Prohibited  Transaction  Exemption  8S-214: 
Exemption  Appiication  No.  D-6317| 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 


to  the  cash  sale  of  onimproved  real 
property  (the  Property)  from  the  Plan  to 
Bruce  J.  Coan.  MX),  the  aole  owner  of 
the  Plan  sponsor  and  the  Plan's  sole 
participant,  for  $185,000.  provided  that 
the  sale  price  is  not  less  ihaa  the 
Property's  fair  market  value  as  of  tlw 
date  of  sale.* 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  6. 1985  at  50  FR  4B205. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  inimber.) 

General  Infoimatiaa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsiblity  provisions  of  section  404  of 
the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
fransitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  sid>ject  to  an 
adminisfrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
fransaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 


'Since  Dr.  Coan  m  ikteaiXe  ewnerof  the  FImi 
spoaaor  and  dbe  aole  pafttcrpant  in  (be  Plan,  tkoe  i* 
no  jurisdiction  under  Title  1  of  the  Act  purauant  Io 
29  CFR  25m3-3lb).  However,  there  istumdiciion 
underTitle  II  of  the  Act  pursnsnt  to  section  4S75  of 
(be  Code. 
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material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C  this  17th  day 
of  December  1985. 

Elliot  L  Etanlel, 

Assistant  Administrator  for  Regulations  and 

Interpretations.  Office  of  Pension  and 

Welfare  Benefit  Programs.  U.S.  Department  of 

Labor. 

[FR  Doc.  B5-30713  Filed  12-27-85;  a-45  amj 
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Advisory  Councfl  on  Employee 
Welfare  and  Pension  Benefit  Plans: 
Termination  Task  Force;  Meeting 

Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  29  U.S.C.  1142.  a 
publif  meeting  of  the  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefit  Plans  (Advisory  Council)  will  be 
held  at  9:30  A.M.,  Monday,  January  13, 
1986,  at  the  U.S.  Department  of  Labor. 
200  Constitution  Ave..  NW..  Room  S- 
4215,  Washington.  DC  20210. 

The  Advisory  Council  has  formed  a 
12-member  task  force  to  study  issues 
relating  to  pension  plan  terminations  in 
which  excess  assets  revert  to  the 
sponsors  of  employee  benefit  pension 
plans  covered  by  ERISA. 

The  purpose  of  the  meeting  is  to  take 
testimony  from  employee 
representatives,  employer 
representatives,  and  other  interested 
individuals  and  groups  on  the  following 
subjects:  (1)  The  effects  on  benefit 
security  of  plan  terminations  involving 
asset  reversions;  (2)  Whether  there  are 
any  adverse  effects  that  cannot  be  dealt 
with  satisfactorily  within  the  context  of 
existing  law  as  inferpreted  in  the 
guidelines  promulgated  by  the 
Department  of  Labor,  the  Internal 
Revenue  Service,  and  the  Pension 
Benefit  Guaranty  Corporation  in  May 
1984;  (3)  What  criteria  should  be  used  to 
evaluate  any  proposed  changes  in  the 
statute;  and  (4)  What  specific  legislative 
or  administrative  recommendations 
should  the  Advisory  Council  make  to 
the  Secretary  of  Labor?  Witnesses  are 
encouraged  to  include  quantitative  data 
supporting  their  testimony  or 
submission.  Witnesses  may  also 
address  such  other  matters  relating  to 
the  issue  as  they  deem  relevant. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Advisory  Council  should  submit  written 
requests  on  or  before  January  6, 1986  to 
Edward  F.  Lysczek,  Executive  Secretary, 
ERISA  Advisory  Council.  U.S. 
Department  of  Labor.  Room  N-5677,  200 
Constitution  Ave..  NW..  Washington, 
D.C.  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 


may  submit  an  extended  statementior 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  January  17. 1988. 

Sigi^ed  at  Washington,  D.C.  this  24th  day  of 
December  1985. 

T.  Timothy  Ryan.  Jr.. 

Chairman.  ACEWPBP  Task  Force  on 

Termination  Reversions. 

[FR  Doc.  85-30782  Filed  12-27-85;  8:45  am) 

BILLING  CODE  45ia-29-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Qualifications  Review  Panel  for  the 
Position  of  Director,  John  Fitzgerald 
Kennedy  Library;  Meeting 

Notice  is  hereby  given  that  the 
QualiHcations  Review  Panel  for  the 
Position  of  Director.  John  Fitzgerald 
Kennedy  Library  will  meet  on  Friday, 
January  17, 1986,  from  11:00  a.m.  to  2:00 
p.m.  in  Room  105  of  the  National 
Archives  Building.  Washington,  DC. 

The  agenda  for  the  meeting  will  be: 

1.  Discuss  personnel  procedures 
leading  to  the  selection  of  the  Director. 

2.  Propose  individuals  who  might  be 
solicited  to  apply  for  the  position. 

3.  Discuss  qualiHcations  of  those  who 
have  been  suggested  as  possible 
candidates. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  5  U.S.C. 
552b(6)  in  order  to  avoid  unwarranted 
invasion  of  the  personal  privacy  of  the 
applicants. 

Dated:  December  17. 1985. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
[FR  Doc.  85-30225  Filed  l?-27-85;  8:45  am) 
BILLING  CODE  7S1S-01-« 


NATIONAL  CRITICAL  MATERIALS 
COUNCIL 

Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Critical  Materials  Council. 

Date  and  Time:  Tuesday.  January  14, 1986: 
9  a.m..  to  1  p.m. 

Place:  Room  5160.  Interior  Building.  18th  & 
C  Streets,  NW.,  Washington,  DC. 


Contact:  Ms.  Gully  Walter,  U.S. 
Department  of  the  Interior.  Room  6650, 18th 
and  C  Streets.  NW.,  Washington.  DC  20240. 
(202)  343-2136. 

Purpose  of  the  council:  The  Council  was 
established  by  the  National  Critical  Materials 
Act  of  1964  |l^b.  L.  98-373:  96  Stat.  124b:  30 
U.S.C.  1801)  to  coordinate  critical  materials 
policies,  and  to  bring  to  the  attention  of 
appropriate  government  agencies  and  the 
public  key  critical  materials  issues.. 

Tentative  Agenda: 

— Opening  remarks  by  Chairman. 

— Comments,  recommendations,  and 
discussion  by  the  public. 

— Questions  and  comments  from  National 
Critical  Materials  Council. 

— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Council  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so. 
either  before  or  after  the  meeting.  Members 
of  the  public  may  make  oral  statements  at  the 
meeting.  Those  wishing  to  do  so  are 
requested,  but  not  required,  to  contact  Gully 
Walter  at  the  address  or  telephone  listed 
above,  at  least  five  days  prior  to  the  meeting. 

Transcripts:  Available  for  public  review  at 
Natural  Resources  Library.  Room  1140.  Main 
Interior  Building.  18th  and  C  Streets.  NW., 
Washington.  DC.  Reproductions  will  be 
available  upon  request. 
Danny ).  Boggs. 

Chairman.  National  Critical  Materials 
Council. 
December  24, 1985. 

[FR  Doc.  85-30843  Filed  12-27-85;  8:45  am] 

BILLING  COOE  S4S0-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance/Film/Video 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  January  22, 1986, 
from  9:00  am-6:00  pm,  January  23, 1986, 
from  9:00  am-8:00  pm  and  January  24, 
1986.  from  9:00  am-6:00  pm  in  Room  716 
of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  24. 1986  from 
2:00-6:00  pm  to  discuss  Policy  issues. 

The  remaining  sessions  of  this 
meeting  on  January  22, 1986  from  9:00 
am-6KK)  pm,  January  23. 1986  from  9:00 
am-8:00  pm  and  January  24, 1986  from 
9:00  am-l:00  pm  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
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and  recommendation  on  applications  for 
flnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections(c)  (4).  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

If  you  need  accommodations  due  to  a 
disability,  please  contact  the  Office  for 
Special  Constituencies,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  [7]  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
John  H.  Clark. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
December  23, 1985. 

(FR  Doc.  85-30816  Filed  12-27-85;  8:45  amj 
BILUNa  CODE  7S37-01-M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Recording  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  January  15. 1986,  from  9:00  a.m.- 
6:00  p.m.  and  January  16, 1986,  from  9:00 
a.m.-6:00  p.m.  in  Room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  16, 1986,  from 
11:45  a.m.-l:00  p.m.,  to  discuss 
Guidelines. 

The  remaining  sessions  of  this 
meeting  on  January  15, 1986,  from  9:00 
a.m.-6:00  p.m.,  January  16, 1986,  from 
9:00  a.m.-ll:30  a.m.  and  from  2:00-5:00 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 


closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  S52b  of  Title  5,  United  States 
Code. 

If  you  need  accommodations  due  to  a 
disability,  please  contact  the  Office  for 
Special  Constituencies,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-^33. 
John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  of  the  Arts. 
December  23, 1985. 
[PR  Doc.  85-30817  Filed  12-27-85:  8:45  am  J 

WUMQ  CODE  7S37-01-M 


Office  for  Partnership  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  for 
Partnership  Advisory  Panel  (State 
Programs  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  22-23, 1986  from  .9«)  a.m.-5:00 
p.m.  and  January  24, 1986  from  9:00  a.m.- 
4:30  p.m.  in  Room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  January  22, 1986,  from 
9:00  a.m.-ll:00  a.m.,  January  23, 1986, 
from  9:00  a.m.-5:00  p.m.  and  January  24, 
1986,  from  9:00  a.m.-4:30  p.m.,  to  discuss 
Orientation,  Application  Review, 
Guidelines  and  Application  Format 
Review  and  discussion  of  consultant 
analysis  of  35  application  narratives. 

The  remaining  sessions  of  this 
meeting  on  January  22, 1986.  from  11:00 
a.m.-5:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Titie  5.  United  States  Code. 

If  you  need  accommodations  due  to  a 


disabihty.  please  contact  the  Office  for 
Special  Constituencies.  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20508,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
December  23. 1985. 
lohnH.CLuk. 

Director  Office  of  Council  and  Panel 
Operations,  Notional  Endowment  for  the  Arts. 
(FR  Doc.  85-30B18  Filed  12-27-85;  6:45  am] 

HLLMQ  cow  7S)7-01-M 


Humanities  Panel  Meetings 

AOCNCV:  National  Endowment  for  the 
Humanities. 

action:  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506: 

Date:  January  13. 1986. 

Time:  9KX)  a.m.  to  5:30  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Museums  and 
Historical  Organizations  Humanities 
Projects,  Division  of  General  Programs, 
for  projects  beginning  after  July  1, 1986. 

Date:  January  16-17, 1986. 

Time:  9.-00  a.m.  to  5:30  pjn. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Museums  and 
Historical  Organizations  Humanities 
Projects,  Division  of  General  Programs, 
for  projects  beginning  after  July  1, 1986. 

Date:  January  23-24, 1986. 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Museums  and 
Historical  Organizations  Humanities 
Projects,  Division  of  General  Programs, 
for  projects  beginning  after  July  1, 1986. 

Date:  January  30-31, 1986. 

Time:  9.-00  a.m.  to  5:30  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Museums  and 
Historical  Organizations  Humanities 
Projects,  Division  of  General  Programs, 
for  projects  beginning  after  July  1, 1986. 
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The  propoaed  aeetings  are  for  tke 
purpose  of  panel  review,  dtaciission, 
evaluatioa  and  recsnaieadatkn  on 
applications  for  fiaaBciai  assistance 
under  the  National  Foundation  on  the 
Arts  and  tiie  Humanities  Act  of  1965,  as 
amended,  including  disciustoB  of 
iofoimatioQ  gives  io  confidence  to  the 
agency  by  grant  appUcants.  Because  the 
proposed  meetiqes  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  cooaiercial  or 
financial  infomatioo  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  impfementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Autfiority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15. 1978, 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c]  (4).  (6] 
and  (dXB)  of  secUoa  552b  of  Title  5. 
United  States  Code. 

Further  iniormation  about  these 
meetings  can  be  obtaii^  from  Mr. 
Stephen ).  McCleary.  Advisory 
Committee  Manageaaent  Officer. 
National  Endowmok  for  tke 
Humanities,  Washington,  D.C.  20506.  or 
call  (202)  786-0322. 
Susan  H.  Metts, 

Acting  Director  for  Administration. 
{PR  Doc  B5-30B11  Filed  12-27-85;  8:45  am] 

BiUJMG  CODE  7S3S-ai-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
AvaMabiiity 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Conmrission's  regulations  and.  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evahiating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  appications  for 
permits  and  licenses. 

The  draft  gaide.  temporally  identified 
by  its  task  nonber,  PC  414-^  (which 
shouki  be  mentiaiied  in  all 
correspondence  concerning  this  draft 


guide),  is  entitled  t^iade  for  tfie 
Preparetion  of  Applications  for  Licenses 
for  Medical  Teletherapy  Pro^wns"  and 
is  intended  for  Division  10,  "General."  It 
is  being  develeped  to  provide  guidance 
in  oonfomance  with  1)ie  revised  ^^K^ 
Form  313  for  preparing  applications  for 
licenses  for  mecfical  teletfierapy 
programs. 

This  draft  guide  and  the  associated 
value/impact  statement  are  beingjssued 
to  involve  the  public  in  the  early  stages 
of  the  devekipment  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  ol&cial  NRC  staff 
position. 

Public  comments  are  beii)g  solicited 
on  both  drafts,  the  guide  (iodudi^g  any 
impleBDeatatMNi  schedule)  and  the  draft 
value/impact  statement  Conanents  on 
the  draft  vakie/iaopact  statement  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building.  7735  Old  Ceoigetown  Road. 
Bethesda.  Maryland  from  8:15  ajn.  to 
5:00  p.BL  Cofues  of  comments  received 
may  be  examined  at  the  NRC  PuUic 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC  CoBtments  will  be 
most  belpfiil  if  received  by  February  21, 
1986. 

Aithoe^  a  time  tenit  is  given  for 
comments  on  these  drafts,  oommenls 
and  saggeations  in  oonaecdoa  with  (1) 
items  for  iachision  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regalatory  guides  are  available  fin- 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5U.S.C552(aM 

Dated  at  Silver  Spring.  Maryland,  this  20th 
day  of  December  1985. 


For  the  Nwdcar  Regutetory  ComtntMion. 
Denwoed  F.  Ron, 

Deputy  Director.  Office  of  Nuclear  Regulatory 
nescorcft. 
[FR  Doc.  8S-«)S38  Tried  l?-27-85;  8:45  am] 

BILUaQ  COOE  79M-01-M 


Bi-WeeMy  Notica;  Applteations  and 
AinaiNJiiieiits  to  Operating  Ucenses 
Involving  No  Significant  Hazards 
ConsMrattens 

L  Background 

Pursuant  to  Public  Law  (Pub.  L)  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission}  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L.  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Coounission  to  publidi 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act  This 
provision  grants  the  Commisaion  the 
authority  to  issue  and  make  imaaediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Conunissian  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  tiie  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  include  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-weekly  notice  wbich  was 
published  on  December  18. 19a5  (50  FR 
51618).  through  December  2a  1985. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIFICANT 
HAZi^lDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evalsated;  or  (2)  create  the  possibility  of 
a  new  or  dtfCerent  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  t>asis  for  this 
proposed  determination  for  each 
amendmeat  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  ob  this  proposed 
determination.  Any  oomments  received 
within  30  days  after  the  date  of 
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publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Conmients  should  be  addresed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

By  February  3. 1986  the  licensee  may 
nie  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commmission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner's 
property,  Bnancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 


shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commisssion  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  woud  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur  . 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.Si 
Nuclear  Regulatory  Commission,  - 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  1717  H  Street  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fiiee 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714{a){l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  5&-317  and  50^18,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  omendrnenL 
April  26, 1985  and  June  28, 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  3/4.8.2.3,  "D.C. 
Distribution-Operating"  and  TS  3.8.2.4, 
"D.C.  Distribution-Shutdown"  as 
follows:  (1)  The  Limiting  Condition  for 
Operation  (LCO)  and  associated  Actions 
would  be  changed  to  reflect  use  of  the 
station  "Reserve  Battery".  (2)  a 
modification  would  be  made  to  the 
battery  cell  voltage  and  capacity  test, 
and  (3). a  grammatical  error  would  be 
corrected.  Consideration  x}f  the  above 
items  would  conclude  our  actions  on  the 
applications  dated  April  28. 1985  and 
,  June  28, 1985. 
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Posts  for  proposed  no  sigaificoiHl 
hazards  considemtiom  detenriiaaUoa: 
WKh  regard  lo  use  of  the  "Reserve 
Battery",  oa  July  31. 137%  and  Ncrvenber 
2. 1981.  the  »Uff  issued  AmeadiBents 
Koa.  40  and  22.  aod  Araeadiaeiits  Nos. 
58  and  40  to  the  Facihty  Operating 
LiceBKS  for  Calvert  Cliffs  Units  1  and  2. 
lliese  Ucense  araendinents  provided  TS 
for  the  use  of  a  "Resenre  Battery"  as  a 
replacement  for  any  one  of  the  site's 
four  vital  125  v  batteries  if  one  is 
unavailable  due  to  surveillance  testing 
or  is  otherwise  iooperable.  The  staffs 
safety  evaluations  in  support  of  these 
aiaesdinents  cooduded  that  the  reserve 
batlery  and  associated  interconnections 
are  fully  safety  grade,  the  reserve 
battery  installation  provides  protection 
for  the  battery  that  is  equivalent  to  the 
existing  125  v  battery  installations  at 
Calvert  Cliffs  and.  because  the  same 
surveillance  is  required  on  the  reserve 
battery  as  on  the  normal  vital  batteries, 
the  reserve  battery  is  an  acceptable 
replacement  for  a  vital  battery. 

The  April  26, 1985,  proposed  TS 
change  adds  to  the  LCO  of  the  DC 
Distribution  System  the  option  of 
utilizing  the  reserve  battery  in  lieu  of  a 
vital  battery.  iTiis  option  existed 
originally  only  in  the  action  statements, 
which  put  in  effect  TS  3.a4  that 
prohibited  entry  into  other  operational 
modes  when  using-the  reserve  battery. 
The  proposed  change  would  therefore 
allow  entry  into  other  operating  modes 
when  asrng  the  reserve  battery  as  a 
replacement  for  a  vttal  battery. 

The  proposed  change  wouW  also 
altow  use  of  the  reserve  battery  «  a 
replacement  for  a  vital  battery  in 
operational  modes  5  and  6.  as  described 
in  TS  3.8.2.4,  as  weH  as  modes  1  through 
4.  as  described  in  TS  3.8.2.3.  The  original 
specification  only  allowed  its  use  in 
operational  modes  1  through  4. 

An  additional  proposed  change  to  the 
LCO  would  add  the  word  "associated" 
when  discussing  the  battery  and  charger 
for  each  train  in  the  LCO.  in  TS  3.8.2.3 
and  3.8.2.4.  Tbts  is  to  specify  that  the 
battery  and  citarger  must  both  be  part  of 
that  respective  train. 

The  proposed  ckaages  to  the  LCOs  do 
not.  io  any  way.  reduce  the  reliabihty  of 
the  vital  D.C  distribution  system.  The 
staff  has  already  conduded  that  the 
"Reserve  Battery'^can  be  freely  used  on 
a  vital  125  volt  bus.  For  this  reason, 
there  are  no  changes  to  the  probability 
or  consequences  of  accidects  whicfa 
assume  operation  of  dw  vital  125  volt 
DC  system.  Since  the  reliability  of  the 
125  volt  DC  systcB  is  aot  changed  by 
the  proposed  LCOs.  ao  aew  or  different 
types  of  accideiits  will  be  created. 
FiB^ly.  nice  no  cbaotes  in  battery 
design  or  operation  are  invcrfved.  no 


rediicti«B  ia  safety  — rgini  will  be 
created  by  Ihe  pfoposed  changes  to  tke 
LCOs.  AcosfdiMgly.  tiw  Coouiiismon 
proposes  to  detenaiee  that  the  praposed 
changes  to  tlw  LCOs  for  TS  3.8.2.3  and 
3A2.4  invislve  ns  atgatficaBt  hazards 
ooastderatians. 

A  final  proposed  change  to  the  LCO 
for  TS  3.8^2.3  would  delete  two  Action 
statements  and  change  a  third  Action 
statement  These  Action  statements 
allowed  the  reserve  battery  to  replace 
the  normal  vital  battery  during  the 
surveillance  tests  whicii  render  the 
tested  battery  iaoperable.  Because  the 
LCO  wmld  now  recognize  the  reserve 
battery  as  a  replaceoieot  for  a  vital 
battery  in  any  circumstances,  the 
surveillance  comlition  need  not  be 
accounted  for  in  the  Action  statements. 
Accordingly,  the  deletion  of  tbe 
referenced  Action  statements  and 
renumbering  the  remaining  Action 
statements  would  provide  ctmsisteDcy 
within  the  proposed  LCO. 

On  April  6, 1983.  the  NRC  published 
guidance  in  the  Fadefal  Register  (48  FR 
14870)  concermng  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration.  One  example  provided  ia 
48  FR  14870  of  amendments  not  likely  to 
involve  significant  hazards 
considerations  is  example  (i)  which 
provides  for  "A  parely  administrative 
change  to  technical  specifications:  for 
example,  a  chai^  to  achieve 
consisteBcy  throughout  the  tedinical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  Since  these 
proposed  ckanges  to  tbe  Action 
statements  provide  consistency  within 
the  TS.  the  Commission  proposes  to 
determine  that  the  proposed  cl»nges 
involve  no  significant  hazards 
considerations. 

With  regard  to  the  battery  capacity 
tests,  the  )nne  28. 1985.  proposed  TS 
would  change  the  battery  service  lest 
surveillance  TS  4.8.2.3.2d.2  for  the  125  v 
vital  batteries  12  and  22  to  reflect  their 
updated  design  load  cycle.  The  loads  of 
the  updated  design  load  cyde  an 
greater  thm  tke  sivlated  or  dummy 
loads  currently  ased  for  batteries  12  and 
22  during  the  battery  service  test 
perfomed  every  16  months.  Tbe  load 
cyde  tiaie  periods  remain  unchanged  (2 
hours  total  endurance).  BC&E  states  that 
a  safety  analysis  has  hea\  completed 
which  verifies  that  125  v  batteries  12 
and  22  have  ample  capacity  to  supply 
power  for  the  apdated  design  load  cycle. 
This  propoaal  would  also  increase  the 
battery  minimaia  teieunal  vohage 
required  to  be  BMintained  during  the 
battery  servtoe  test  for  the  four  vital  125 
V  batteries  from  KX)  volts  to  105  vohs.  A 
voltage  of  105  voUs  is  repaired  for 


operability  of  the  emergency  loads 
supplies  by  the  batteries.  BGft£  states  in 
their  )ane  28,  U6S  appUcaiiea  ika/i  a 
safety  aaalysis  has  been  rni^wlHri 
which  verifies  that  all  tke  125  v  batteries 
have  adequate  capacity  to  supply  the 
emergency  loads  fo  the  design  load 
cycle  while  maintatnsBg  battery  terminal 
voltage  of  at  least  105  volts. 

Both  the  revised  load  cyde  test  and 
the  increased  terminal  vdtage  represent 
more  rigoroas  surveillance  that 
increases  the  confidence  that  the  125  v 
DC  vital  batteries  will  perform  as 
required. 

On  April  6. 1963.  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
148?0)  concerning  examples  of 
amendments  that  are  not  likely  to     ' 
involve  significant  hazards 
considerations.  One  such  example,  (ii), 
involves  "A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the       ' 
^technical  specifications:  for  example,  a 
more  stringent  surveillance 
reqmrement."  The  proposed  change  to 
the  TS  4.e.2.3.2d.2  represents  a  more 
stringent  surveillance  requirement  and 
thus  the  Commission  proposes  to 
determine  that  the  f»ropo8ed  change 
invohres  no  significant  hazards 
considerations. 

Finally,  a  change  has  been  proposed 
TS  3.8.2.4  to  correct  a  grammatical  error. 
The  word  "bus"  would  be  changed  to 
"buses'*  to  provide  proper  grammatical 
agreement  with  the  remainder  of  the 
LCO  requirements.  As  indicated 
previously,  correction  of  these  types  of 
errors  are  administrative  in  nature  and 
represent  an  example  of  a  license 
amendment  that  is  not  likely  to  involve 
a  significant  hazards  consideration. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  proposed  change 
to  TS  3.8.2.4.  to  correct  a  grammatical 
error,  involves  no  significant  hazards 
consideration. 

LocxjI  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  Ceoi;ge  F. 
Trowbridge,  Esq..  Shaw.  Pittman.  Potts 
and  Trowbridge,  1800  M  Street  NW.. 
Washington.  DC  2003& 

NRCProfect  Director:  Ashok  C 
Thadani. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  wd  5»-318,  Cahrert 
Cliffs  Nndear  Power  Plant  UoH  Nos.  1 
and  2,  Calvert  Comity,  Maryland 

Date  of  application  for  ameadaient- 
September  9, 1985  as  si^ylemented  by 
letter  dated  October  29. 1985. 

Descriptkm  ofameadment  request 
The  proposed  aBtendments  would 
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change  the  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  to  delete 
requirements  for  the  post-accident 
sampling  systems  (PASS)  in  TS  3/4.7.13 
and  the  poet-aocident  main  vent  iodine 
and  particulate  monitors  in  TS  Tables 
3.3-6,  "Radiation  Monttoring 
Instrumentation,"  and  Table  4.3-3, 
"Radiation  Monitoring  Instrumentation 
Surv-eiilance  Requirements."  A  new  TS, 
6.15.2,  "Post-accident  Sampling,"  would 
address  the  requirements  for  the  PASS 
and  the  post-accident  main  vent  iodine 
and  particulate  filters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  November  1, 1983.  the  NRC  issued 
Generic  Letter  No.  83-37  (GL  83-37)  to 
all  pressurized  water  reactor  licensees. 
Tliis  letter  contained  guidance 
concerning  TS  which  the  NRC  believed 
to  be  appropriate  as  addressed  in 
NUREG-0737.  "Clarification  of  TMI 
Action  Plan  Requirements".  TTie 
licensee  responded,  in  part,  to  GL  83-37 
via  their  applications  for  hcense 
amendments  dated  September  9, 1985  as 
supplemented  by  letter  dated  October 
29, 1985  regarding  the  PASS  and  the 
post-accident  main  vent  iodine  and 
particulate  monitors. 

The  proposed  TS  submitted  by  BGSE 
meets  all  NRC  objectives  for  this 
requirement,  as  contained  in  GL  83-37, 
in  that  if  requires  the  licensee  to 
establish  a  program  with  the  following 
elements  for  the  PASS  and  post-accident 
main  vent  iodine  and  particulate 
monitors: 

(i)  Training  of  personnel. 

(ii)  Procedures  for  sampling  and 
analysis, 

(iii)  Provisions  for  maintenance  of 
sampling  and  analysis  equipment. 

The  existing  requirements  in  TS  3/ 
4.7.13  and  TS  Tables  3.3-6  and  4.3-3 
would  be  deleted  in  that  these 
requirements  would  be  unnecessary. 

Although  TS  3.7.3  and  TS  Table  3.3-6 
contain  Limiting  Conditions  for 
Operation  (LCO)  for  the  subject 
equipment,  these  conditions  were  never 
intended  nor  were  they  ever  restricting 
with  regard  to  reactor  operation.  In  the 
event  that  the  subject  equipment  was 
inoperable,  the  LCOs  required  alternate 
sampling  methods  to  be  available.  This 
requirement  is  retained  and  is  implicit  in 
the  "program"  requirements  of  proposed 
TS  6.15.2.  The  remaining  LCO 
requirement  of  TS  3.7.13  and  TS  Table 
3.3-6  required  a  special  report  to  be 
submitted  to  the  NRC  when  the  subject 
equipment  became  inoperable  for  an 
extended  period.  This  requirement  l\as 
no  direct  impact  on  the  availability  of 
the  subject  equipment  since  it  can  be 
fulfilled  vnthout  actually  returning  the 
equipment  to  operation.  With  regard  to 


the  surveillance  requirements  of  TS 
4.7.13  and  TS  Table  4.3-3,  an  equivaient 
level  of  ■(HveiUanoe  would  be 
transferred  to  the  "mainteoaBoe" 
provision  of  proposed  TS  6.15.2. 

Based  upon  the  above,  we  conclude 
that  the  major  provisions  of  TS  3/4.7.13 
and  TS  Tables  3.3-6  and  4.3-3  would  be 
incorporated  in  proposed  TS  6.15.2. 
Moreover,  TS  6.15.2  has  additional 
requirements  which  are  important  with 
regard  to  the  subject  equipment 
Proposed  TS  6.15.2  requires  "training  of 
personnel"  and  "procedures  for 
sampling  and  analysis"  which  provide 
the  only  periodic  experience  for  use  of 
this  equipment  since  there  is  no  function 
for  this  equipment  during  expected  plant 
operating  conditions. 

Since,  overall,  no  decrease  in  TS 
requirements  would  be  associated  with 
the  proposed  TS  change,  no  change  in 
the  probability  or  consequences  of 
accidents  will  occur  where  functioning 
of  the  subject  post-accident  equipment 
is  required  and,  thus,  no  new  or  different 
type  of  accidents  would  be  created.  In 
addition,  since  no  design  changes  or 
new  modes  of  equipment  operation  are 
involved  in  the  proposed  TS  change,  no 
decrease  in  any  safety  margin  will 
result.  Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
deletion  of  TS  3/4.7.13  and  TS  Tables 
3.3-6  and  4.3-3,  and  the  adoption  of  new 
TS  6.15.2  involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  George  F. 
Trowbridge,  Esq.,  Shaw,  Pittman,  Potts 
and  Trowbridge,  1800  M.  Street.  NW., 
Washington,  DC  20036. 

NRC  Project  Director:  Ashok  C. 
Thadani. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-373  and  50-374,  La  Salle 
County  Station.  Units  1  and  2,  La  Salle 
County,  Illinois 

Date  of  amendment  request-  December 
3, 1985. 

Description  of  amendment  request: 
The  proposed  amendments  to  Operating 
License  NPF-11  and  Operating  License 
NPF-18  would  revise  the  La  Salle  Units 
1  and  2  Technical  Specifications  to 
require  issuance  of  a  Radiation  Work 
Permit  for  entrance  to  high  radiation 
areas  to  prevent  unauthorized  entry  to 
these  areas.  Presently,  each  high 
radiation  area  at  La  Salle  Units  1  and  2 
in  which  the  intensity  of  radiation  is 
greater  than  100  mrem/hr  but  less  than 
5000  mrem/hr  is  controlled  by  a  security 
computer  system.  The  computer  is 
programmed  to  pennit  entry  by  the  use 
of  security  badge  key  cards  and  card 


readers,  tfigh  radiation  areas  not 
equipped  with  the  computerized  card 
readers  are  maintained  locked  in 
accordance  with  10  CFR  20.203(cH4). 
The  revised  Specification  will  control 
the  high  radiatkm  area  in  which  the 
intensity  of  radiation  is  greater  than  100 
mrem/hr  but  less  than  1000  mrem/hr  by 
requiring  issuance  of  a  Radiation  Work 
Permit.  These  Areas  will  also  be 
barricaded  and  conspicuously  posted. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the  ' 

standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  PR 
14870).  Example  (u)  stated.  "A  change 
that  constitutes  an  additional  hmitation. 
restriction,  or  control  not  presently 
included  in  the  Technical 
Specifications." 

The  proposed  change  is  more 
restrictive  because  it  required  a 
Radiation  Work  Permit  to  enter  into  a 
high  radiation  area  in  which  the 
intensity  of  radiation  is  greater  than  100 
nu-em/hr  but  less  than  1000  mrem/hr. 
For  areas  of  radiation  of  intensity 
greater  than  1000  mrem/hr  but  less  than 
5000  mrem/hr.  the  controls  will  remain 
the  same.  The  Commonwealth  Edison 
Company  (licensee)  requested  this 
request  pursuant  to  10  CFR  20.203{cH5) 
which  allows  for  a  bcensee  to  apply  to 
the  ConiBiission  for  approval  of  an 
alternate  method  of  controlling  access  to 
high  radiation  areas.  In  addition,  this 
same  type  of  control  has  been  approved 
by  the  Commission  for  the  Byron 
Station. 

Accordingly,  the  Commission 
proposes  that  the  changes  would  fall 
into  the  category  of  a  no  significant 
hazard  consideration  determination  as  it 
contains  additional  limitations  or 
controls. 

Local  Public  Document  Room 
location:  PubUc  Library  of  UUnois  Valley 
Community  College.  Rural  Route  No.  1. 
Ogelsby.  iMinois  6134& 

Attorney  for  licensee:  isham.  Lincoln 
and  Burke.  Suite  640. 1120  Connecticut 
Avenue.  NW.,  Waskington.  DC  20036. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut 

Dote  of  amendment  request:  May  10, 
1965  as  modified  August  28, 1965  and 
November  5. 1985. 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
the  Technical  Specifications  by  adding 
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to  the  required  suspension  of  fuel 
movement  when  water  level  decreases 
below  the  minimum  level  a  provision 
permitting  the  return  of  fuel  to  the 
reactor  core  in  accordance  with  the 
applicable  emergency  procedure. 

BasJS  for  proposed  no  significant 
hazards  consideration  determination: 
The  current  Technical  Specifications 
require  termination  of  fuel  handling 
operations  if  the  reactor  cavity  water 
level  should  decrease  below  the 
required  limit.  If  a  fuel  assembly  were 
being  moved  within  the  reactor  vessel 
envelope  the  proposed  technical 
specification  change  would  permit  the 
placement  of  the  grappled  fuel  assembly 
into  the  core  region  of  the  reactor  vessel. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  in  10  CFR  50.92  by 
providing  certain  examples  (April  6, 
1983.  48  FR  14870).  An  example  of  a 
proposed  amendment  not  likely  to 
involve  signiflcant  hazards 
considerations  is  example  (vi]  which  is 
a  change  which  either  may  result  in 
some  increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  the  results  of 
the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the 
system  or  component  speciHed  in  the 
Standard  Review  Plan.  We  have 
reviewed  the  licensee's  proposed 
amendment  for  movement  within  the 
reactor  vessel  and  conclude  that  it  falls 
within  the  envelope  of  example  (vi). 

Movement  of  a  fuel  assembly  in  the 
presence  of  decreasing  reactor  cavity 
water  level  would  not  be  expected  to 
increase  the  probability  of  a  fuel 
handling  accident  inside  containment 
because  the  required  actions  would  be 
similar  to  those  performed  under  normal 
circumstances.  The  radiological 
consequences  of  a  fuel  handling 
accident  inside  containment  have  been 
previously  evaluated  and  described  in  a 
safety  evaluation  dated  December  20, 
1979.  If  a  fuel  assembly  were  being 
moved  within  the  reactor  vessel  and  the 
reactor  cavity  water  level  falls  below 
the  required  minimum  levels,  the 
replacement  of  the  grappled  assembly 
into  the  core  barrel  region  would 
provide  radiological  protection  to  plant 
personnel,  would  assure  compliance 
with  the  staffs  Regulatory  Guide  1.25 
assumption  that  23  feet  of  water  above 
the  assembly  would  be  maintained  at  all 
times  and  while  the  offsite  radiological 
consequences  may  be  increased,  by  this 
amendment,  the  calculated  values  will 
remflin  well  within  the  acceptance 
criteria  of  Standard  Review  Plan  Section 
15.7.4.  Based  on  the  above,  the  staff 


proposed  to  determine  that  the  licensee 
amendment  request  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfleld. 
Esquire,  Day,  Berry  and  Howard, 
Coimselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director.  Christopher  I. 
Grimes. 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant.  Van  Buien 
County,  Midiigan 

Date  of  amendment  request  April  30, 
1985. 

Description  of  amendment  request 
This  proposed  amendment  involves  a 
Technical  Specification  change  to  clarify 
the  action  statement  when  the  primary 
coolant  system  leakage  limit  is  ^ 
exceeded  and  to  delete  a  speciHcation 
that  only  applied  to  cycle  2  operation 
which  ended  many  years  ago. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  existing  Technical  Specification 
requires  the  plant  to  be  in  hot  shutdown 
within  12  hours  after  the  primary 
coolant  leakage  exceeds  certain  limits  (1 
gpm  unidentified,  10  gpm  identified). 
The  proposed  change  requires  the  same, 
but  clarifies  that  the  shutdown  need  not 
commence  immediately,  allowing  6 
hours  for  leakage  identification  and 
repair. 

Since  the  proposed  change  continues 
to  limit  operation  to  the  same  time  with 
excess  leakage  as  the  existing  Technical 
Specification,  it  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  a  significant  reduction  in  a 
margin  of  safety.  Since  the  same 
consideration,  i.e.,  primary  coolant 
system  leakage,  and  the  same  limits  are 
being  addressed  as  in  the  existing 
Technical  Specification,  it  does  not 
create  the  possiblity  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
Therefore,  the  staff  proposes  to 
determine  that  this  change  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  }udd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director.  Ashok  C. 
Thadani. 


Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant.  Van  Buren 
County.  Michigan 

Date  of  amendment  request  October 
22.1985. 

Description  of  amendment  request 
The  amendment  would  change  the 
method  for  performing  the  monthly 
operability  test  of  the  containment 
radiation  channels  required  by  the 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  has  concluded  that  the 
proposed  Technical  Specification 
Change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  containment  high 
radiation  isolation  monitors  are  to  be 
changed  out  with  environmentally 
qualified  monitors.  The  feature  that 
allows  verification  of  instrument 
operation  using  a  remote-operated 
integral  radiation  check  source  will  not 
be  incorporated  into  the  new  monitors. 
However,  the  new  monitors  will  have 
continuous  circuit  failure  monitoring 
which  is  aiuiundated  and  an  electronic 
circuit  check  of  the  circuit  amplifier. 
Like  the  present  monitors,  calibration 
with  a  known  external  radiation  source 
will  be  done  at  least  once  per  18  months 
for  the  purpose  of  verifying  correct 
detector  response.  The  daily  comparison 
check  of  the  four  containment  high 
radiation  indicators  coupled  with  the 
circuit  failure  monitoring  feature  along 
with  the  monthly  electronic  circuit  check 
features  provides  a  high  level  of 
assurance  the  new  radiation  monitoring 
system  will  be  operating  properly  and 
provide  the  2  out  of  4  logic  required  for  a 
containment  isolation  signal. 

The  new  monitor  system  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  as  the 
change  in  methods  of  conducting  the 
surveillance  does  not  affect  any 
accident  analysis.  The  new  monitors 
will  provide  the  same  function  as  the  old 
monitors  and  the  change  in  surveillance 
methods  has  no  effect  on  the  margin  of 
safety  that  is  defined  in  the  basis  for      , 
any  of  the  Technical  Specifications. 

The  staff  agrees  with  the  licensee's 
discussion  and,  therefore,  proposes  to 
determine  that  the  proposed  change 
does  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
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212  West  Michigan  Avenue,  ladcson, 
Michigan  49201. 
NRC  Protect  Director.  Asbok  C. 

Thadani. 

Consumers  Power  Company,  Docket  No. 
50-255.  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  Qtnendtnent  request:  October 
28. 1985. 

Description  of  amendment  request 
Consumers  Power  Company  submitted 
on  September  17, 1984  a  proposed 
Technical  Specification  Change  Request 
to  reflect  modifications  to  the  Auxiliary 
Feedwater  System.  The  requested 
change  responded  to  Generic  Letter  83- 
37  and  Item  ILE.1.1  of  NUREG-0737, 
Long  Term  Auxiliary  Feedwater  System 
Evaluation  and  included  a  provision  to 
extend  the  maximum  period  of 
inoperability  of  an  auxiliary  feedwater 
pump  from  72  hours  to  7  days.  A 
preliminary  determinatioa  of  no 
significant  hazards  considerations  was 
published  in  the  Federal  Register  on 
October  24, 1984  (49  PR  42815).  By  letter 
dated  May  31, 1985,  Consumers  Power 
Company  requested  a  ciiange  to  the 
Palisades  Plant  Technical  Specifications 
to  reduce  the  frequency  of  Auxiliary 
Feedwater  (AFW)  System  flow  testing. 
The  purpose  of  the  change  was  to 
reduce  the  thermal  cycling  of  the  AFW 
inlet  nozzles  on  the  steam  generators. 

On  June  21, 1965,  Consumers  Power 
Company  submitted  two  letters 
incoporating  additional  information. 
One  letter  utihzed  the  Risk  Ratio 
method  specified  in  NUREG/CR-30e2  to 
address  NRC  staff  concerns  regarding 
the  Station  Blackout  Event  to  support 
the  7  day  limiting  condition  for 
operation  (LCO)  for  the  steam  driven 
auxiliary  feedwater  piunp.  The  other 
letter  included  revisions  to  the  May  31, 
1985  submittal  that  established  the  ISI 
Code  requirements  for  quarterly  flow 
testing  of  the  AFW  system  as  optimum. 

The  October  28, 1965  submittal 
consolidates  all  previous  submittals. 
The  proposed  Technical  SpeciHcation 
pages  supersede  those  previously 
submitted  since  they  include  minor 
revisions  from  those  previously 
submitted  to  resolve  concerns  raised  by 
the  NRC  Project  Manager.  However,  the 
information  supplied  in  the  cover  letters 
of  the  September  17. 1964,  May  31, 1985 
and  June  21, 1985  submittals  has  been 
reproduced  by  this  change  request,  and 
is  therefore  considered  pertinent  to  this 
change  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee's  determination  of  a  no 
significant  hazards  consideration  is 
stated  as  follows: 


This  change  request  results  from  a 
modification  that  utilizkl  a  spare  hi^- 
pressure  safety  injection  pump  to  provide  a 
third  auxiliary  feedwater  pump  with  its  own 
independent  auxiliary  feedwater  train  to  both 
steam  generators.  In  addition  to  the  new 
auxiliary  feedwater  train,  the  system  now 
has  Z  secondary  suction  sources  to  the 
auxiliary  feedwater  pumps.  The  modification 
responded  to  Item  II.E.1.1  of  NUREC-0737. 
Long  Term  Auxiliary  Feedwater  System 
Evaluation.  The  modification  improves  the 
reliabiiity  and  performance  of  the  auxiliary 
feedwater  system. 

The  requested  speciiicatioa  changes  reflect 
operability.  action  statements,  surveillance 
requirements  and  basis  for  the  new  system. 
They  are  consistent  with  the  format  and 
content  requirements  of  the  Standard 
Technical  Specifications  within  the 
constraints  of  the  existing  plant  design  and 
construction.  The  limiting  conditions  of 
operation  (LCO)  for  the  auxiliary  feedwater 
pumps  P-8A  and  P-8B  however  have  been 
extended  from  3  days  to  7  days.  The  change 
request  also  reduces  the  existing  flow  testing 
of  the  system  from  monthly  to  quarterly  in 
accordance  with  the  ASME  B4PV  Code 
reqwrements.  The  LCO  extension  and  the 
reduction  in  flow  testing  from  existing 
Technical  Specification  requirenents  are 
coBsistent  with  the  improved  rellabihty  and 
performance  of  the  auxiliary  feedwater 
system.  Therefore  this  request  does  not 
involve  an  increase  in  the  probabiirty  or 
consequences  of  previously  evaluated 
accidents  since  system  reliability  has  been 
improved.  Based  on  engineering  judgment 
and  the  partially  completed  Probabilistic  Risk 
Assessment  for  Palisades  Plant,  it  is 
concluded  that  quarterly  flow  testing  of  the 
AFW  system  is  optimum  in  estabUshing 
operability  yet  providing  for  a  reduction  in 
the  thermal  cycling  of  the  AFW  inlet  nozzles 
on  the  steam  generators.  Furthermore,  the 
design  of  the  new  nozzles  incorporates  the 
results  of  our  analysis  of  the  previous  failed 
sparger  thermal  liner  and  external  piping  to 
assure  a  different  or  new  type  of  accident  is 
not  created.  Therefore,  this  proposed  change 
request  does  not  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  changes  proposed  by  this  request 
involve  an  increase  in  the  margin  of  safety  as 
defined  in  the  proposed  Technical 
Specification  Basis.  The  Auxiliary  Feedwater 
System  is  designed  so  that  an  automatic  start 
signal  is  generated  to  the  auxiliary  feedwater 
pumps  upon  low  secondary  side  steam 
generator  level.  If  pump  P-*A  fails  to  start  or 
establish  flow  within  a  specified  period  of 
time,  pump  P-8C  receives  an  automatic  start 
signal.  If  both  ptunps  P-8A  and  P-8C  fail  to 
start  or  establish  flow  withui  each  pump's 
specified  period  of  time,  auxiliary  feedwater 
pump  P-8B  receives  an  automatic  start  signal. 
The  previous  margin  of  safety  was 
established  via  the  operation  of  only  two 
pumps.  The  service  water  makerrp  to  the 
auxiliary  feedwater  pump  suction  in  addition 
to  the  firewater  suction  source  also 
contributes  to  an  increase  in  the  margin  of 
safety. 

The  staff  agrees  with  this  assessment 
and,  therefore,  proposes  to  determine 


that  tftis  requested  action  involves  no 
signifTcant  hazards  considei^ation. 

Local  Pablic  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland.  Michigan  49423. 

Attorney  for  licensee:  Jedd  L.  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson. 
Michigan  492101. 

NRC  Prof'ect  Director  Asbok  C. 
Thadani. 

Dairyland  Power  Coopwative,  Dodcel 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  Veiuuii  Cuiurty,  Wiscoosin 

Date  of  amendment  request-  July  11. 
1984  as  revised  September  17. 1965. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  for  the 
containment  ventilation  isolation  valves 
operability  and  isolation  time,  limiting 
conditions  for  operation,  surveillance 
requirements,  and  periodic  replacement 
of  resilient  valve  seats  and  for  the 
associated  bases  for  these 
specifications.  This  amendment  request 
was  originally  noted  in  the  Federal 
Renter  on  July  3, 1985  (50  FR  Z7505). 

Basis  for  proposed  no  significant 
hazards  consideration  determinatioiv 
The  Commission  has  provided  guidance 
for  making  these  determinations  by 
providing  certain  examples  (April  6, 
1983,  48  FK 14870).  One  of  the  examples 
(ii)  of  actions  not  likely  to  involve  a 
significant  hazards  consideration  relates 
to  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the  TS. 
The  proposed  changes  fall  within  this 
example  since  they  are  all  additiqpal 
requirements  not  currently  included  in 
the  TS.  In  addition,  during  the  review, 
the  sta^  determined  that  tfie  fnly  11. 
1984  application  did  not  justify  die  12 
hours  proposed  to  restore  containment 
ventilation  isolation  valves  to 
operability  or  isolate  the  affected 
penetration.  The  staff  also  found  that 
the  proposed  TS,  if  read  literally,  would 
require  the  licensee  to  shut  down  if  both 
valves  in  a  penetration  fail  to  open.  In 
addition,  the  proposed  TS  contained  an 
inconsistent  instruction  to 
simultaneously  deactivate  a 
containment  ventilation  valve  and 
maintain  it  operable.  By  letter  dated 
September  17, 1985  the  licensee 
modified  its  application  to  refletrt  the 
staffs  coi>cems.  Tlie  new  application 
reduced  the  time  alhjwed  for  action 
when  a  containment  ventilation 
isolation  valve  is  inoperable  and  also 
revised  the  action  statement  to  clarify 
the  actions  required  when  both 
containment  ventilation  isolation  valves 
in  a  penetration  are  inoperable.  On  this 
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basis,  the  staiT  proposed  to  determine 
that  the  application  does  not  involve  a 
signiHcant  hazards  consideration. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Attorney  for  licensee:  O.  S.  Hesitand. 
Jr.,  Esquire.  Morgan,  Lewis  and  Bockius, 
1800  M  Street,  NW.,  Washington,  DC 
20036. 

NRC  Project  Director  John  A. 
Zwolinski. 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request: 
September  6, 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would  add 
limiting  conditions  for  operation  and 
surveillance  requirements  for  existing 
engineered  safety  features  actuation 
instrumentation  which  detects 
accumulation  of  water  in  the  doghouse 
and  provides  a  feedwater  isolation 
signal  if  a  high  doghouse  water  level 
(indicative  of  a  feedwater  line  break)  is 
reached. 

Technical  Specification  3.3.2  requires, 
as  a  limiting  condition  for  operation, 
that  the  engineered  safety  features 
actuation  system  instrumentation 
channels  shown  in  Table  3.3-3  be 
operable,  and  that  their  trip  setpoints  be 
set  consistent  with  values  in  Table  3.3-4. 
The  proposed  change  would  supplement 
Specification  Table  3.3-4  to  reflect  the 
high  doghouse  water  level  trip  setpoint 
(12*)  and  associated  allowable  value 
(13').  Specification  Table  3.3-3  would  be 
supplemented  to  reflect  the  total  number 
of  channels  (3/train/doghouse], 
channels  to  trip  (2/ train/doghouse), 
minimum  channels  operable  (2/train/ 
doghouse),  and  applicable  modes 
(power  operation  and  startup).  The 
change  to  Table  3.3-3  would  also  add 
required  action  in  the  event  of  an 
inoperable  train(s)  (i.e.,  with  one  of  the 
two  trains  of  doghouse  water  level 
instrumentation  inoperable  (less  than 
the  minimum  required  number  of 
channels  operable),  restore  the 
inoperable  train  to  operable  status  in  72 
hours.  After  72  hours  with  one  train 
inoperable,  or  within  one  hour  with  2 
trains  inoperable,  monitor  doghouse 
water  level  in  the  affected  doghouse 
continuously  until  both  trains  are 
restored  to  operable  status.)  The  change 
would  also  supplement  the  surveillance 
requirements  of  Table  4.3-2  to  require  a 
channel  check  once  per  shift  and  a  trip 
actuating  device  operational  check  once 
per  18  months. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  its 
standards  set  forth  in  10  CFR  50.92  for 
no  significant  hazards  consideration  by 
providing  certain  examples  published  in 
the  Federal  Register  on  April  6, 1983  (48 
FR  14870).  One  of  the  examples  of  an 
amendment  likely  to  involve  no  signif- 
cant  hazards  consideration  relates  to 
changes  (ii)  that  constitute  additional 
limitations,  restrictions,  or  controls  not 
presently  included  in  the  Technical 
Specifications.  The  proposed 
amendments  of  the  Technical 
Specifications  match  the  example 
because  they  would  imposed  additional 
limitations  for  operation  and  additional 
surveillance  requirements  for  doghouse 
water  level  instrumentation.  No 
requirements  regarding  this 
instrumentation  are  presently  in  the 
Technical  Specifications.  Therefore,  the 
Commission  proposeds  to  determine 
that  the  proposed  amendments  do  not 
involve  a  significant  hazards 
consideration. 

The  licensee's  letter  of  September  6, 
1985.  also  proposes  changes  regarding 
the  Containment  pressure  Control 
System.  These  changes  are  outside  the 
scope  of  this  notice. 

Local  Public  Document  Room 
locations:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  P.O.  Box  33189, 
422  South  Church  Street,  Charlotte. 
North  Carolina  28242. 

NRC  Project  Director:  B.  J. 
Youngblood. 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  I,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
December  9, 1985. 

Description  of  amendment  request 
Section  4.4.1.2.5  of  the  TMl-1  Technical 
Specifications  requires  that  local  leak 
detection  tests  shall  be  performed  at  a 
frequency  of  at  least  each  refueling 
period.  Section  1.2.8  defines  a  refueling 
interval  as  the  time  between  normal 
refuelings  of  the  reactor  but  not  to 
exceed  24  months  without  prior 
approval  of  the  NRC. 

The  proposed  amendment  would 
change  Section  4.4.1.2.5  to  require  that 
local  lead  detection  tests  shall  be 
performed  at  a  frequency  as  required  by 
10  CFR  50  Appendix  J.  The  proposed 
amendment  also  states  that  if  an 
exemption  from  the  frequency  as 
specified  by  10  CFR  50  Appendix  )  is 
granted  by  the  NRC,  the  frequency  as 


specificed  by  the  exemption  shall  apply. 
Appendix  J  of  10  CFR  50  has  a  current 
maximum  limitation  of  two  years  for 
local  leak  detection  tests. 

Basis  for  propose  no  significant 
hazards  consideration  determination: 
The  present  Technical  SpeciHcations 
provide  specific  test  intervals  for  local 
leak  detection  tests  which  are  in 
accordance  with  10  CFR  Part  50 
Appendix  ).  The  proposed  amendment 
clarifies  the  Technical  Specifications  to 
state  that  frequency  of  local  leak  rate 
testing  shall  always  be  in  accordance 
with  the  regulations.  If  Appendix  I  is 
amended  in  the  future,  the  test 
frequency  is  automatically  amended 
with  the  regulations  change  without  a 
need  for  an  administative  Technical 
Specification  change. 

The  proposed  amendment  does  not 
change  the  current  physical  test 
requirement  or  modify  it  frequency.  The 
proposed  amendment  also  does  not 
affect  the  plant  design  or  method  of 
operation,  does  not  involve  modification 
of  plant  equipment,  and  therefore  will 
not  create  the  possiblility  of  a  new  or 
different  accident  from  any  previously 
evaluated.  It  does  not  physically  change 
the  current  test  frequency  and  therefore 
does  not  involve  an  increase  in  the 
probability  or  consequences  ofany 
accident  previously  analyzed  or  reduce 
any  margin  of  safety. 

The  application  for  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  does  not 
create  the  possiblity  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  and  does 
not  ivolve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.92.  the  Commission's  staff 
proposes  to  determine  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Attorney  for  licenses:  G.  F. 
Trowbridge,  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  NW., 
Washington,  DC  20036. 

NRC  Project  Director:  John  F.  Stolz. 

Mississippi  Power  &  Light  Company, 
Middle  South  Energy,  Inc.,  South 
Mississippi  Electric  Power  Association, 
Docket  Nq.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1.  Claiborne  County, 
Mississippi 

Date  of  amendment  request 
September  13. 1985,  October  24, 1985, 
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October  30, 1985,  and  December  11. 
1985. 

Decsription  of  amendment  request: 
The  amendment  would  make  two 
changes  in  the  Technical  Specifications: 

(1)  revise  Specification  6.3.1  "Unit  Staff 
Qualification"  providing  a  one-time 
exception  to  the  quahfication       ^^I-v 
requirements  for  the  Chemistry/     ' 
Radiation  Control  Superintendent  and 

(2)  in  Table  3.3.7.4-1  "Remote  Shutdown 
System  Controls",  delete  the  controls  for 
a  value  isolating  the  residual  heat 
removal  (RHR)  system  from  the  reactor 
head  spray  line. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Technical  Specifications  Section 
6.3.1  "Unit  Staff  Qualifications"  require, 
among  other  things,  that  the  plant' 
Chemistry/Radiation  Control 
Superintendent  meet  or  exceed  the 
qualifications  in  Regulatory  Guide  1.8 
"Personnel  Selection  and  Training", 
September  1975.  Section  C  of  this 
Regulatory  Guide  states  that  a  radiation 
protection  manager  (designated 
Chemistry/Radiation  Control 
Superintendent  at  Grand  Gulf]  should 
have  at  least  five  years  of  professional 
experience  in  applied  radiation 
protection.  In  a  September  13. 1985, 
submittal,  licensee  provided  the  work 
experience,  training,  and  education  of 
the  Chemistry/Radiation  Control  (C/RC) 
Superintendent.  Based  on  its  preliminary 
evaluation,  the  NRC  staff  concluded  that 
the  five  year  experience  requriement  is 
not  met  by  the  present  C/CR 
Superintendent.  By  letters  dated 
October  24, 1985,  and  December  11. 
1985,  the  licensee  proposed  that  a 
Technical  Assistant  who  is  qualified  to 
serve  as  radiation  protection  manager 
be  assigned  to  the  present  C/RC 
Superintendent  and  that  the  C/RC 
Superintendent  completed  a  training 
program  to  qualify  as  a  radiation 
protection  manager.  The  proposed 
Technical  Assistant  would  act  as 
radiation  protection  manager  for  Grand 
Gulf  during  the  absence  of  the  C/RC 
Superintendent  from  the  site  and  assist 
the  Superintendent  in  his  radiation 
protection  responsibilities  until  the 
Superintendent  completes  the  training 
program  or  until  an  NRC  approved 
individual  is  placed  in  that  position. 
Because  a  qualified  radiation  protection 
manager  meeting  Technical 
Specification  requirements  will  assist 
the  superintendent  until  his  training  is 
completed,  the  staff  concludes  that  the 
one-time  exception  to  the  qualification 
requirements  or  Regulatory  Guide  1.8  for 
the  Chemistry/Radiation  Control 
Superintendent  requested  in  change  (1) 
does  not  involve  a  significant  increase 


in  the  probability  or  consequences  of  an 
accident  previously  evaluated,  nor  does 
it  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  For  the 
same  reason  and  because  change  (1) 
does  not  involve  any  change  to  the  plant 
equipment  or  limiting  conditions  for 
operation,  the  staff  concludes  change  (1) 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Change  (2),  the  deletion  from  Table 
3.3.7.4-1  of  the  control  for  a  valve 
isolating  the  RHR  system  from  the 
reactor  head  spray  line,  is  described  in  a 
separate  submittal  dated  September  13, 
1985.  This  deletion  is  made  because  a 
design  change  eliminated  the  need  for 
the  valve  control  on  the  remote 
shutdown  panel.  The  control  for  this 
valve  was  put  on  the  remote  shutdown 
panel  when  this  line  was  used  to  inject 
water  into  the  reactor  from  the  reactor 
core  isolation  cooling  system,  (RCIC),  a 
system  used  for  safe  shutdown 
following  emergency  evacuation  of  the 
control  room.  The  design  was  changed 
to  inject  RCIC  water  through  the 
feedwater  line;  therefore,  this  valve  is 
no  longer  use  for  RCIC  injection.  By 
letter  dated  October  30, 1985,  the 
licensee  stated  it  would  remove  the 
hand  switch  for  this  valve  from  the 
remote  shutdown  panel  thus  preventing 
inadvertent  opening  of  the  valve  and 
overpressurization  of  the  RHR  System. 
The  valve  serves  as  a  containment 
isolation  and  pressure  isolation  valve 
and  operability  of  the  valve  to  perform 
these  functions  will  continue  to  be 
maintained  in  accord  with  Technical 
Specifications  4.6.4  and  4.4.3.2.2.  Change 
(2)  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  oT  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  the  valve's  primary  function 
after  the  design  change  which  has  been 
made  is  containment  and  reactor 
pressure  isolation.  It  is  normally  closed 
and  its  operability  is  not  required  for 
any  safe  shutdown  or  accident  analysis. 
The  proposed  change  does  not  involve  a 
significant  reduciton  in  a  margin  of 
safety  because  remote  shutdown 
operability  of  the  valve  is  not  required 
for  safe  shutdown. 

Accordingly,  the  Commission 
proposes  to  determine  that  these  two 
changes  to  the  Technical  Specifications 
do  not  involve  signiHcant  hazards 
considerations. 

Local  Public  Document  Room 
/oco^/o/j.- Hinds  Junior  College,  ''^'-y 
McLendon  Library,  Raymond,     •  '  •   '  ' 
Mississippi  39154. 


Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop,  Liberman. 
Cook.  Purcell  &  Reynolds.  1200 17th 
Street.  NW..  Washington.  DC  20036. 

NRC  Project  Director  Walter  R. 
Butler.  •  •  ■ 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  2,  New 
London  County,  Connecticut 

Date  of  amendment  request:  May  28, 
as  supplemented  October  1. 1985. 

Description  of  amendment  request' 
Northeast  Nuclear  Energy  Company's 
proposed  revision  to  Technical 
Specification  Section  3/4.7.10. 
Penetration  Fire  Barrier,  contained  in 
their  application  dated  May  28. 1985  has 
been  modified  per  their  October  1. 1985 
submittal.  The  licensee  proposes  to 
retain  the  present  requirement  to  protect 
safety-related  system  and  equipment. 
They  poropose  to  revise  the  limiting 
condition  for  operation  and  surveillance 
requirements  to  be  consistent  with  the 
wording  of  the  Standard  Technical 
Specifications. 

The  previous  proposal  to  implement  a 
fire  watch  patrol  on  a  frequency  of 
every  8  hours  on  either  side  of  an 
inoperable  barrier  is  revised  to  a 
frequency  of  1  hour  consistent  with  the 
Standard  Technical  Specifications.  The 
previous  proposal  to  provide  the  NRC  a 
special  report  if  a  barrier  is  not 
permanently  repaired  within  30  days 
has  been  deleted.  Instead,  a  continuous 
fire  watch  or  hourly  fire  watch  patrol 
will  be  implemented  until  the  temporary 
or  inoperable  barrier  is  permanently 
repaired.  The  proposed  change  to 
Technical  Specification  6.9.2.  Special 
Reports,  is  also  no  longer  needed 
consistent  with  the  above  discussion. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  proposed  to  determine  that  the 
proposed  changes  as  submitted  in  the 
May  28, 1985  application  do  not  involve 
a  significant  hazard  consideration.  This 
proposed  finding  was  published  in  the 
Federal  Register  on  July  3. 1985  (50  FR 
27507).  Because  the  October  1, 1985 
supplement  made  changes  which  are 
more  restrictive  than  the  initial  May  28. 
1985  application  and  no  other  changes 
are  made  to  invalidate  the  previous 
determination,  the  no  signiHcant 
hazards  determination  made  previously 
remains  applicable.  Therefore,  the 
supplemental  changes  would  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated,  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
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evaluated  or  involve  a  signiHcant 
reduction  in  a  margin  of  safety. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  Rope 
Ferry  Road,  Route  156,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Gerald  Garfield, 
Esq,  Day.  Berry  and  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut.  06103. 

NRC  Project  Director.  Ashok  C. 
Thadani. 

Northern  States  Power  Company, 
Docket  no.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
September  24, 1982,  as  supplemented  by 
submittals  dated  September  29, 1983  and 
November  15, 1985. 

Description  of  amendment  request: 
The  original  amendment  request  of 
September  24, 1982  was  initially  noticed 
on  August  23, 1983  (49  FR  38414). 
Supplemental  information  revises  the 
proposed  changes  to  the  Terhnical 
Specifications  to  clarify  the  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  associated 
with  iet  pump  operabiUty. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (April  6. 
1983,  48  FR  14870).  One  of  these, 
example  (ii)  of  amendments  not  likely  to 
involve  significant  hazards 
considerations  is  "A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications; 
for  example,  a  more  stringent 
surveillance  requirement."  The  proposed 
changes  in  this  application  for 
amendment  are  encompassed  by  this 
example  because  the  revisions  to  the 
Technical  Specifications  would  clarify 
the  Limiting  Conditions  for  Operation 
and  Surveillance  Requirements 
associated  with  jet  pump  operability. 
The  license  presents  that  the  proposed 
surveillance  program  would  provide 
additional  assurance  that  jet  pump 
degradation  will  be  detected  before 
actual  jet  pump  failure.  The  proposed 
changes  would  prescribe  a  program  to 
monitor  various  parameters,  such  as 
core  flow,  core  plate  differential 
pressure,  recirculation  piunp  flow  and 
speed,  so  the  acceptability  of  jet  pump 
performance  can  be  clearly  determined. 
The  proposed  Limiting  Conditions  for 
Operation  contain  the  minimum 
acceptable  standards  for  jet  pump 
operability  and  when  they  are  not  met, 


the  reactor  would  be  shut  down  within 
24  hours.  In  addition,  the  proposed 
surveillance  requirements  will  include 
evaluation  of  the  jet  pump  deviation 
every  24  hours  whenever  the 
recirculation  pump  speed  is  below  60%. 
The  proposed  surveillance  program 
would  provide  additional  assurance  that 
jet  pump  degradation  will  be  detected 
before  actual  jet  pump  failure.  By  being 
a  better  diagnostic  tool,  the  proposed 
changes  would  add  more  control  for 
plant  operations. 

Therefore,  since  the  application  for 
amendment  involves  proposed  changes 
similar  to  example  (ii),  the  staff  has 
made  a  proposed  determination  that  this 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library,  Minneapolis  Public  Library,  300 
Nicollet  Mall,  Minneapolis,  Minnesota. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq..  Shaw,  Pittmaiv  Potts  and 
Trowbridge,  1800  M  Street.  NW.. 
Washington,  DC  20036. 

Project  Director.  John  A.  Zwolinski. 

Penosylvaoia  Power  &  Light  Company, 
Docket  No.  50-388,  Susquehanna  Steam 
Electric  Station,  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  October 
10, 1965. 

Description  of  amendment  request  In 
the  proposed  amendment  the  licensee 
has  requested  that;  (1)  Technical 
Specification  4.8.4.1.a.l  be  modified  to 
achieve  a  greater  level  of  clarity  for  this 
surveillance,  which  was  previously 
ambiguous  in  cases  where  no  trip 
setpoint  or  response  time  was  provided. 
The  difference  between  the  current 
Technical  Specification  and  the 
proposed  revision  is  in  specifying  how 
acceptance  criteria  shall  be  met  for  each 
type  of  breaker,  i.e..  magnetic-only 
(HFB-M)  and  thermal-magnetic  (HFB- 
TM,  KB-TM).  The  degree  of  testing  for  a 
given  breaker  remains  unchanged  due  to 
the  proposed  revision.  (2)  Technical 
Specification  Table  3.8.4.1-1  be  revised 
to  reflect  the  replacement  of  magnetic- 
only  circuit  breakers  with  thermal- 
magnetic  circuit  breakers.  Changing  the 
containment  penetration  overcurrent 
protection  from  magnetic-only  to 
thermal-magnetic  circuit  breakers 
allows  detection  of  substantially  lower 
short  circuit  currents.  (3)  Additional 
changes  to  Table  3.8.4.1-1  are  deletion 
of  the  following: 

Frame  Rating/UL:  Control  of  breaker 
frame  size  and  UL  rating  is  ensured  by 
the  design  change  control  process, 
which  is  governed  by  10  CFR  50-59,  and 
therefore  the  information  need  not  be 
included  in  the  Technical  SpeciHcations. 


Trip  Setpoint  Due  to  the  replacement 
of  magnetic-only  with  thermal-magnetic 
circuit  breakers,  the  number  of 
adjustable  (Type  HFB-M,  magnetic- 
only)  breakers  has  decreased  by 
approximately  two-thirds.  Trip  setpoiots 
are  not  applicable  to  non-adjustable 
breakers.  The  setpoint  control  of  the 
adjustable  breakers  is  ensured  by  the 
setpoint  change  control  process,  which 
is  governed  by  10  CFR  50.59,  and 
therefore  the  information  need  not  be 
included  in  the  Technical  Specifications. 

Response  Time:  The  response  time 
column  is  currently  "NA"  for  all  entries. 
This  is  because,  as  described  in  FSAR 
subsection  4A4.1.a.l,  manufacturer's 
data  is  used  to  determine  acceptable 
response  time.  Therefore,  the  column 
has  been  deleted. 

(4)  Other  changes  to  Table  3.8.4.1-1 
are  the  following  editorial  changes: 

a.  "Circuit  Breaker  Location"  has  been 
changed  to  "Circuit  Breaker 
Designation." 

b.  "Molded  Case  Circuit  Breaker" 
headings  were  deleted.  The  need  for  this 
heading  is  tied,  by  the  Standard 
Technical  Specifications,  to  a  need  to 
differentiate  test  methods  from  those 
used  for  metal  case  circuit  breakers.  The 
surveillance  is  now  tied  to  the  types 
listed  in  the  proposed  change,  and  no 
metal  case  breakers  are  in  u&e,  so  that 
the  information  which  the  licensee 
proposes  to  delete  serves  no  useful 
purpose. 

c.  Editorial  descriptions  of  specific" 
equipment  have  been  deleted.  Systems 
and  equipment  numbers  is  sufficient  for 
this  purpose. 

d.  Footnotes  referring  to  vendors  have 
been  deleted  since  they  are 
unnecessary;  the  type  definitions  they 
provided  are  covered  by  the  revised       \ 
surveillance. 

e.  Footnote  "#"  was  revised  (new        i 
footnote*)  to  drop  the  reference  to  series 
arrangement,  because  this  is  not  always 
the  correct  designation.  Furthermore, 
such  specific  information  is 
unnecessary:  the  key  information  is  that 
two  redundant  breakers  are  to  be 
OPERABLE. 

f.  The  entire  listing  has  been 
reorganized  to  be  grouped  by  system, 
rather  than  randomly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

1.  In  Technical  Specification  4.8.4. l.a.l 
the  degree  of  testing  has  not  changed  for 
any  given  breaker  but,  the  amount  of 
prescriptiveness  required  to  clarify  the 
acceptance  criteria  applicable  to  any 
given  breaker  has  been  increased. 
Therefore,  this  change  falls  under 
example  (ii)  "a  change  that  constitutes 
an  additional  limitation,  restriction  or 


control  not  presently  included  in  the 
Technical  Specifications'"  of  the 

Commission's  guidance  in  (46  FR  14870) 
on  types  of  amendments  which  are  not 
likely  to  involve  s^nificant  hazards 
considerations. 

2.  In  Technical  Specification  Table 
3.8.4.1-1  by  replacing  magnetic-only 
circuit  breakers  with  thermal-magnetic 
circuit  breakers  safety  has  been 
improved  by  the  addition  of  this 
equipment,  which  can  detect  lower  short 
circuit  currents.  This  design 
improvement  provides  additional 
contnri  over  penetration  protection  and 
it  therefore  falls  under  example  (ii)  "a 
flange  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presently  included  in  the  Technical 
SpeciHcatian"  of  the  Commission's 
guidance  in  (48  FR  14870)  on  types  of 
amendments  that  are  not  likely  to 
involve  significant  hazards 
consido^ticMU. 

3.  In  Technical  Sf>ecification  Table 
3A4.1-1  the  licensee  has  proposed 
ddetion  of  design  information  related  to 
the  overcurrent  protection  devices 
(Frame  Rating-UL,  Trip  Setpoint  and 
Response  Time).  This  equipment  is 
covered  under  the  requirements  of  10 
CFR  5059  ivfaich  states  that  the  licensee 
may  make  equipment  changes  without 
prior  Commission  approval,  unless  the 
proposed  change  involves  a  change  to 
the  Technical  Specifications  or  an 
imreviewed  safety  question.  Although 
the  change  would  delete  design 
information  from  the  Technical 
Specifications  this  equipment  would  stiU 
be  covered  under  10  CFR  50.59  which 
does  not  permit  any  changes  or 
replacement  of  equipment  that  is  not  the 
same  as  or  equivalent  to  that  currently 
installed.  Therefore  this  deletion  merely 
provides  flexibility  within  the  bounds  of 
10  CFR  S0J99  without  requiring  changes 
to  the  Technical  Specifications.  The 
proposed  changes  therefore  do  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evainated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  trom  any  accident  previously 
evaluated  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety. 

4.  In  Technical  Specification  Table 
3.8.4.1-1  other  changes  have  been 
proposed  which  are  purely 
administrative  and  dearly  fall  under 
example  (i)  of  action  t  not  likely  to 
involve  significant  hazards 
considerations,  "A  purely  administrative 
change  to  Technical  Specifications:  For 
example,  a  change  to  achieve 
consistency  throqghout  the  Technical 
Specifications,  correction  of  an  error  or 
a  change  in  nomenclature. 


On  the  basis  of  the  above,  the 
Commission  proposes  to  conclude  that 
all  the  proposed  changes  do  not  involve 
a  significant  hazards  consideration. 

Local  Public  Docnmcnt  Room 
location:  Osterhout  Free  Library 
Reference  Department,  71  South 
FrankHn  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  1800  M  Street  NW., 
Washington,  DC  20038. 

NRCProfect  Director  E.  Adensam. 

Philadelphia  Electric  CoBipaay,  Docket 
No.  50-352.  yjmwrick  Geoetating  Station. 
Unit  1.  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request 
December  1&  1985. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specifications  (TS)  4.6.1.2.d  and  g  to 
allow  a  one-time-only  extension  of  time 
to  satisfy  local  leak  rate  testing 
requirements  on  primary  fumtainment 
isolation  valves  as  listed  in  the 
amendment  application.  Tlie  tests  are 
reqoired  by  the  Technical  Specifications 
to  be  peifonned  at  intervals  no  greater 
than  24  months,  except  for  valves  in 
hydrostaticaily  tested  lines  which  shall 
be  leak  tested  at  least  once  per  18 
months.  The  Commission's  regulations 
in  Section  III.D.3  of  Appendix  J  to  10 
CFR  Part  50  require  that  Type  C  local 
leak  rate  tests  be  performed  during  each 
reactor  shutdo^ra  for  refueling  but  in  no 
Case  at  intervals  greater  than  two  years. 
Aooordingiy,  the  licxnsee  has  also 
applied  for  a  temporary  exemption  from 
these  specific  requirements  of  Appendix 

I- 

Under  the  amendment  the 
sofTetlianoes  would  be  performed 
during  a  plant  shutdown  beginning  no 
later  than  May  26.  1986  which  will  occur 
a  maximum  of  84  days  beyond  the  time 
otherwise  required  by  the  Technical 
Specifications.  The  pnrpose  of  this 
amendment  is  to  allow  continued 
operation  of  the  plant  until  other  more 
extensive  surveillance  tests  need  to  be 
performed,  and  for  which  plant 
shutdown  is  also  required. 

The  testing  for  this  specification  is  a 
Type  C  test  as  defined  in  Appendix  J  to 
measure  containment  isolation  valve 
leakage  rates.  T^ie  tests  cannot  be 
performed  during  power  operations 
since  entry  would  be  required  by 
personnel  into  the  primary  containment 
which  is  at  undesirable  temperatures 
and  radiation  levels  for  routine 
personnel  aocess.  The  end  of  the  most 
limiting  surveillance  interval  for  these 
tests  for  Limerick  Unit  1  is  March  3, 
1986. 


The  next  shutdown  is  currently 
expected  to  start  on  or  before  May  28. 
1986l  The  period  of  plant  operation 
during  the  proposed  extensions. 
theiefere,  is  a  maximum  of  84  days.  The 
need  for  the  one-time  extension  in  the 
surveillance  interval  is  a  consequence  of 
the  operation  of  Limerick,  Unit  1  at  less 
than  five  percent  of  rated  power  for  an 
extended  period  of  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determiaatiatv 
The  Commission  has  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  sigmficant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50S2.  this  means  that  operation  <rf  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  ftwn 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  in  its  letter  of  December 
18, 1985,  has  determined  dnd  the  NRC 
staff  agrees  that  the  proposed 
amendment  will  not:  (1)  Involve  a 
significant  increase  in  ^e  probabiHty  or 
consequences  of  an  accident  previously 
evaluated  since  allowances  for  leakage 
through  isolation  valves  are  included  in 
the  Final  Safety  Analysis  Report  safety 
analyses  and  information  provided  by 
the  licensee  suggests  that  any  leakage 
through  these  valves  would  be  well 
within  the  allowed  valves  and  that 
based  on  the  type  of  surveillances 
extended,  no  significant  increase  in  the 
probability  of  degradation  of  the  valves 
during  the  extension  is  postulated:  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
this  amendment  neither  removes  or  adds 
any  equipment  nor  does  it  eliminate 
required  tests:  and  (3)  Involve  a 
significant  reduction  in  the  margin  of 
safety  because  the  increased 
surveillance  interval  (84-days)  does  not 
significantly  increase  the  possibility  that 
an  undetected  degradation  %vill  occm-  in 
any  of  the  isolation  valves  covered  by 
these  Technicai  Specifications. 
Accordingly,  the  staff  proposes  to 
determine  that  the  proposied  changes  to 
the  Technical  Specifications  involve  no 
significant  hazards  consideratioos. 

Local  FubJic  Document  room: 
Pottstown  Pidbiic  Library.  500  High 
Street.  Pottstown  Pennsylvania  19464. 

Attorney  for  Licensee:  Conner  and 
Wetterhahn,  1747 Pennsylvania  Ave., 
NW..  Washington.  DC  20(06. 
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NRC  Project  Director  Walter  R. 
Butler. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Unit  No.  S,  WestchestOT  Cotmty,  New 
Ymk 

Date  of  amendment  request  June  20. 
1985. 

Description  of  amendment  request: 
This  application  seeks  to  amend  Section 
6.2  "Plant  Staff"  of  the  IP-3  Technical 
Speciflcations  in  accordance  with  the 
requirements  of  NUREG-0737  Item 
I.A.1.3  and  NRC  letter  of  March  15, 1985. 
There  are  two  revisions  within  Section 
6.2  as  part  of  this  submittal.  The  first 
revision  limits  overtime  for  those 
individuals  who  perform  safety-related 
functions  in  accordance  with  the 
requirements  of  Generic  Letter  No.  82- 
12.  dated  June  15, 1982.  The  second 
revision  provides  for  the  minimum  shift 
crew  composition  (Table  6.2-1)  as 
detailed  in  NlJREG-0737  Item  I.A.1.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Ck>mmission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  a  no  significant  hazards 
determination  by  providing  certain 
examples  (48  FR 14870).  One  of  the 
examples  (ii)  of  actions  not  likely  to 
involve  a  signiBcant  hazards 
consideration  relates  to  changes  that 
constitute  additional  restrictions  or 
controls  not  presently  included  in  the 
Technical  Specifications.  The  staff 
proposes  to  determine  that  the  proposed 
change  does  not  involve  a  significant 
hazards  consideration  since  it  consists 
of  additional  limitations  on  operation  of 
the  facility  not  currendy  in  the 
Technical  Specifications. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Steven  A. 
Varga. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312.  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County.  California 

Date  of  amendment  request' 
November  25. 1985. 

Description  of  amendment  request 
This  submittal  supersedes  the  request 
for  amendment  dated  January  23, 1984, 
which  was  noticed  in  the  Federal 
Register  on  May  23, 1984  (49  FR  21838). 

The  proposed  Technical  Specification 
amendment  adds  operational  criteria  for 
several  hardware  modifications  which 
were  incorporated  in  the  facility  as  a 


direct  consequence  of  lessons  learned 
from  the  Three  Mile  Island  accident  The 
hardware  modifications  were  required 
by  the  NRC  and  are  described  in 
NUREG-0737.  The  Technical 
Specification  changes  associated  with 
the  NUREG-0737  modifications  are 
prescribed  by  Generic  Letter  83-37.  This 
submittal  is  the  licensee's  consolidated 
response  to  the  recommendations  in 
Generic  Letter  83-37  and  supersedes 
portions  of  any  previous  submittals 
which  may  have  addressed  Technical 
Specification  changes  associated  with 
Generic  Letter  83-37. 

The  proposed  Technical  Specification 
changes  address  operational  criteria  for 
the  following  components/systems: 
reactor  coolant  system  vents,  post 
accident  sampling,  auxiliary  feedwater, 
noble  gas  effluent  monitors,  effluent 
sampling,  containment  high  range 
radiation  monitor,  contaiment  pressure 
monitor,  containment  water  level 
monitor,  containment  hydrogen  monitor, 
inadequate  core  cooling 
instrumentation,  and  control  room 
habitability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  of  actions  likely  to  involve 
no  significant  hazards  considerations  is 
a  change  that  constitutes  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  Technical 
Specifications:  for  example,  a  more 
stringent  surveillance  requirement.  All 
of  the  changes  requested  are  additional 
limitations,  restrictions  and  controls  not 
presently  included  in  the  Technical 
Specifications.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library,  828 1  Street,  Sacramento, 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan,  Sacramento  Municipal  Utility 
Distinct,  6201  S  Sti^et,  P.O.  Box  15830, 
Sacramento,  California  95813. 

NRC  Project  Director  John  F.  Stolz. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request  October 
23,1985. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Kewaunee  Technical  Specifications 
(TS),  Section  4.2.b  (Steam  Generator 
Tubes).  Table  TS  4.2-2  and  the  Bases.  In 


all,  there  are  ten  changes  being 
proposed.  The  key  change  is  to  TS 
4.2.b.4.  TS  4.2.b.5.a  and  Table  TS  4.2-2. 
This  key  change  would  permit  the 
licensee  to  either  plug  or  repair 
defective  steam  generator  tubes.  The 
current  TS  permit  only  tube  plugging. 
The  remaining  nine  changes  involve 
clarifications,  gaining  consistency 
between  sections  of  TS  4.2.b,  correction 
of  a  typographical  error  and  providing 
consistency  between  the  Kewaunee  TS 
and  our  Rules  in  regards  to  reporting 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determinotion: 
The  key  portion  of  the  proposed  changes 
are  in  Section  4.2.b.4,  4.2.b.5.a  and  Table 
TS  4.2-2  of  the  Technical  Specifications. 
These  sections  would  permit  the 
licensee  to  either  plug  or  repair  a 
defective  steam  generator  tube.  Plugging 
or  repair  decisions  can  only  be  made 
after  a  tube  inspection,  while  the  reactor 
is  in  a  cold  shutdown  (stable)  condition. 
Prior  to  starting  the  repairs  the  licensee 
must  first  perform  a  safety  analysis  of 
the  impact  of  the  repairs  on  future 
reactor  operation  under  our  Rule  10  CFR 
50.59.  As  a  consequence  we  conclude 
that  the  proposed  changes  are  consistent 
with  the  Commission's  criteria  for 
determining  whether  a  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations,  10  CFR  50.92  (48  FR 
14871).  The  proposed  revisions  to  the 
Technical  Specifications  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated;  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  or  involve 
a  significant  reduction  in  margin  of 
safety  as  the  reactor  is  in  a  cold 
shutdown  condition  during  the  repair 
operation  and  future  impact  of  repairs 
was  analyzed  under  our  Rules. 

In  regard  to  the  remaining  nine 
proposed  TS  changes,  the  Commission 
,  has  provided  guidance  concerning  the 
application  of  the  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (48  FR 
14870).  The  examples  of  actions  ^ 

involving  no  significant  hazards 
consideration  include:  (i)  A  purely 
administrative  change  to  the  Technical 
Specifications;  for  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error,  or  a  change  in  nomenclature. 
These  remaining  nine  changes  concern 
items  of  clarity,  consistency  and 
correction  of  a  typographical  error  and 
are  clearly  administrative  changes  as  in 
example  (i). 
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Therefore,  since  the  application  for 
amendment  involved  proposed  changes 
that  are  similar  to  examples  for  whidi 
no  significant  hazards  considerations 
exist,  the  Conunisfiion  proposes  to 
determine  that  the  proposed  amendment 
involves  no  «igniBcant  hazards 
consideration.  *" 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  Steven  E. 
Keane  Esquire,  Foley  and  Lardner,  777 
East  Wisconsin  Avenue.  Milwaukee, 
Wisconsin  5320Z. 

NRCProfect  Director:  George  E.  Lear. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request:  October 
15. 1985. 

Description  of  amendment  request 
The  proposed  change  would  modify  the 
Technical  Specifications  (TS)  to  add  the 
following  to  the  list  of  reqriired 
instrumentation:  (1)  Containment  High 
Range  Radiation  Monitor;  (2)  Core  Exit 
and  Reactor  Vessel  Head 
Thermocouples;  (3)  Containment 
Pressure  Monitors;  and  (4)  Containment 
Water  Level  Monitors.  Additionally,  the 
proposed  change  would  add 
surveillance  requirements  for  the  listed 
instruments. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  making  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6. 
1983.  48  PR  14870).  Example  (ii)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  involves  a  change 
that  constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TS:  For  example,  a  more 
stringent  surveillance  requirement. 
USNRC  Generic  Letter  No.  83-37,  dated 
November  1, 1983.  identified  the  need  to 
establish  TS  for  certain  systems 
specified  in  the  TM-Task  Action  Plan. 
The  proposed  change  would  add  TS 
listings  of  required  instrumentation,  and 
surveillance  requirements  for  that 
instrumentation,  for  these  TMI/related 
TS.  Since  the  instrumentation  being 
added  by  the  proposed  change  does  not 
currently  exist  in  the  TS,  the  proposed 
changes  fit  the  example. 

Based  on  this  discu£sion,  the  staff 
proposes  to  determine  that  the 
requested  action  would  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 


1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street.  Boston,  Massachusetts  02110. 

NRC  Project  Director  George  E.  Lear. 

Yankee  Atomic  Electric  Company,  No. 
50-29.  Yaidcee  Nndear  Vamm  Statkm, 
Franklia  County,  Massachusetts 

Date  of  Amendment  Request:  October 
31, 1985. 

Description  of  Amendment  Request 
The  proposed  change  would  modify  the 
Technical  Specification  (TS)  for  the 
containment  hydrogen  monitors  to:  (1) 
increase  the  Dumber  of  monitors  from 
one  to  two;  (2)  add  a  new  functional  test 
surveillance  reqairement  for  each 
monitor:  (3j  require  die  performance  of  a 
channel  calibration  on  each  monitor 
and  f4j  modify  the  action  statement  in 
the  Limiting  Condition  for  Operation 
(LCOi  {or  ^  monitors. 

Basis  foe  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  making  a  no  significant  hazards 
consideration  determination  by 
providing  certain  examples  (April  6, 
1983.  48  FR 14870).  Example  (ii)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  Involves  a  change 
that  constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  Technical  Specifications; 
for  example,  a  more  stringent 
surveillance  requirement.  The  current 
TS  only  address  one  containment 
hydrogen  nnmitor.  The  proposed  change 
adds  LCDs  and  surveillance 
requirements  for  a  second  containment 
monitor,  flie  LCO  action  statements 
have  been  modified  to  add  an  action 
statement  for  the  case  where  one  of  the 
monitors  is  out  of  service.  In  addition, 
the  action  statement  for  the  case  where 
no  monitors  are  operable  has  been 
modified  to  require  action  within  72 
hours,  instead  of  the  current  TS 
requirement  of  seven  (7)  days. 

A  surveillance  requirement  for 
functional  testing  of  both  containment 
hydrogen  monitors  has  been  added.  In 
addition,  a  channel  calibration 
requirement  has  been  added  for  the  new 
containment  hydrogen  monitor,  such 
that  a  channel  calibration  of  both 
monitors  is  now  required.  AH  of  the 
listed  changes  are  either  new  TS  T.S.  On 
this  basis,  the  staff  proposes  to 
determine  that  the  requested  action 
would  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  GreenfieW  Community 
College,  1  College  Ehnve.  Greenfield, 
Massachusetts  01301. 


Attoraey  for  Licensee:  Tyxamax 
Dignan,  Esquire.  Ropes  and  Gray,  225 
Franklin  Street,  Boston.  Massacjiusetts 
02110. 

NRC  Project  Director  George  E.  Leai: 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  GONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OratATING 

lk:biises  and  proposed  no 

SIGNinCANT  HAZARDS 
CONSIDERATION  DBTBKMINATiON 
AND  OPPORTUNmr  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  lists  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  nodce 
in  the  Fadetal  Heyatsr  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Baltimore  Gas  and  Qectric  Company, 
Dodcet  Nos.  SS-317  and  50-31IL  Calvert 
Cliffs  Nuclear  Power  Plant,  Umt  Nos.  1 
and  2,  Cafvot  County,  Maiyland 

[kite  <^  amendment  request 
November  1, 1905. 

Brief  desciiption  of  amendmart:  The 
amendments  wouki  revise  the  Tedmical 
Specifications  to  reflect  organizational 
changes. 

Dale  of  pnbiicatioo  of  individoai 
notice  in  Federal  Register  November  25. 
laaS  (50  FR  48501) 

Expiration  date  of  individual  notice: 
December  28, 19B5. 

Local  Public  Document  Room 
location:  Cahrect  County  Library,  Prince 
Frederick,  Maryland. 

Mississippi  Power  ft  Light  Company. 
Middle  South  Eaet:gy.  Inc^  South 
Mississippi  Electric  Power  AssodatioB, 
Docket  Na  50-416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Qalbome  Count)', 
Mississippi 

Date  of  application  for  amendment 
November  14. 1985. 

Brief  description  of  amendment  The 
amendment  would:  (1)  change  Technical 
Specification  Figure  6.2  J-1  "Offsite 
Organization"  and  make  other  changes 
in  Section  8  "Administrative  Controls" 
to  reflect  proposed  changes  in  the  Q'and 
Gulf  Nuclear  Station  (GCNS)  Nuclear 
Production  Department  (NPD);  and.  (2) 
terminate  the  requirement  in  License 
Condition  2.C.(28)  that  an  MP&L  staff 
member  (or  members}  who  has 
siriistantial  oommercisl  nuclear  power 
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plant  operating  management  experience 
act  as  advisor  to  the  vice  president  in 
charge  of  nuclear  operations  until  the 
plant  has  operated  for  at  least  six 
months  at  power  levels  above  90%  of  fiill 
power. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  3, 
1985  (50  FR  49633). 

Expiration  date  of  individual  notice: 
January  1, 1985. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
fmdings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter,  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington,  DC,  and  at  the  local 


public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Licensing. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237/249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
August  13, 1985. 

Brief  description  of  amendments:  The 
amendments  relocate  certain  license 
conditions  into  Appendix  A  Technical 
Specifications,  change  the  criteria  for 
limiting  the  t^  Factor  in  the  spent  fuel 
pools  ^m  grams  of  U-235  per  axial 
centimeter  to  a  K-INF  limit  and  add  a 
limitation  to  the  storage  capacity  of  the 
new-fuel  vault. 

Date  of  issuance:  December  12, 1985. 

Effective  date:  December  12, 1985. 

Amendment  Nos.  91.  85. 

Provisional  Operating  License  No. 
DPR-19  and  facility  Operating  License 
No.  DPR-25.  The  amendments  revise  the 
Technical  Specifications  and  the  license. 

Date  of  initial  notice  in  Federal 
Register  October  23, 1985  (50  FR  43022). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  12, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Morris  Public  Library,  604 
Liberty  Street,  Morris.  Illinois  60450. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut,  Northeast  Nuclear  Energy 
Company,  et  aL,  Docket  Nos.  50-245  and 
50-338,  Millstone  Nuclear  Power  Station, 
Unit  Nos.  1  and  2,  New  London  County, 
Connecticut 

Date  of  application  for  amendments: 
July  9, 1985. 

Brief  description  of  amendments: 
These  amendments  add  subparagraph 
6.2.2.g  to  the  Technical  Specifications. 
Subparagraph  6,2.2.g  commits  to  develop 
and  implement  procedures  governing 
use  of  overtime  which  will  follow  the 
general  guidance  of  the  NRC  Policy 
Statement  on  working  hours  as  stated 
Generic  Letter  no.  82-12. 

Date  of  Issuance:  December  10, 1985. 

Effective  date:  December  10. 1985. 

Amendment  No.:  71, 108  and  106. 

Facility  Operating  License  Nos.  DPR- 
61  and  DPR-65  And  Provisional 
Operating  License  No.  DPR-21: 
AJnendments  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Feileral 
Register  August  28, 1985  (50  FR  34933  at 
34936). 

TheCommission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  10, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457 
(Haddam  Neck)  and  Waterford  Public 
Library,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385  (Millstone  Units  1 
and  2). 

Consolidated  Edison  Company  of  New 
York.  Docket  Ne.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  Yoric 

Date  of  application  for  amendment 
February  14, 1983. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  conform  more  closely 
with  the  Standard  Technical 
Specifications  regarding  boric  acid 
addition  capabilities  by  adding 
operability  requirements  for  the  boric 
acid  transfer  pump,  boric  acid  storage 
system  and  refueling  water  storage  tank 
to  the  existing  specifications.  A 
specification  concerning  operation  with 
reactor  coolant  temperature  .below 
295°  F  is  also  added.  By  letter  dated 
August  1, 1985  Consolidated  Edison 
provided  a  change  to  the  original 
amendment  request  which  was 
administrative  in  nature  and  in  no  way 
changed  the  meaning  or  technical 
content  of  the  specification. 

Date  of  issuance:  December  5, 1985. 

Effective  date:  Immediately  to  be 
implemented  within  60  days. 

Amendment  No.:  105. 

Facilities  Operating  License  No. 
DPR-26:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21. 1983  (48  FR 
43134).  i. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  date  December  5, 
1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Marine  Avenue,  White  Plains,  New 
York,  10610. 
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Florida  Power  and  Light  Company. 
Docket  No.  50^335.  St.  Lucie  Plant.  Unit 
No.  1.  St  Lude  County.  Florida 

Date  of  application  of  amendment: 
October  17. 1985  as  supplemented  by 
letter  dated  December  2. 1985. 

Brief  description  of  amendment:  This 
amendment  changes  the  Linear  Heat 
Generation  Rate  Limiting  Condition  for 
Operation,  the  associated  figures  and 
Bases  and  deletes  the  fuel  densification 
and  thermal  expansion  uncertainty 
factor.  It  requires  the  submittal  of  a 
supplemental  report  that  covers  the 
complete  large  break  Loss-Of-Coolant 
Accident  spectrum  results. 

Date  of  Issuance:  December  12, 1985. 

Effective  Date:  December  12, 1985. 

Amendment  No.:  70. 

Facility  Operating  License  No.  DRP- 
67:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31, 1985  (50  PR  45506). 
Since  the  initial  notice,  the  licensee 
submitted  a  supplement  dated 
December  2, 1985  that  clarifies 
information  concerning  the  actual  axial 
linear  heat  rate  that  will  be  generated 
and  actual  numbers  dealing  with  steam 
generator  tubes  that  have  been  plugged 
to  date.  This  information  does  not  revise 
the  proposed  TSs,  therefore,  the 
Commission  staff  concluded  that 
renoticing  was  not  necessary.  The 
Commission's  related  evaluaton  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  12, 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Ft. 
Pierce,  Florida. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Dockets  Nos.  50^21  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant,  Units 
Nos.  1  and  2.  Appling  County,  Georgia 

Date  of  application  for  amendments: 
June  15, 1983,  as  supj)lemented  and 
modified  by  letters  dated  September  1, 
1983,  and  August  20, 1985. 

Brief  description  of  amendments:  The 
amendments  revise  the  TSs  for  Hatch 
Units  1  and  2  to  (IJ  eliminate  the  time 
restriction  on  opening  the  purge  and 
vent  isolation  valves  during  operating 
Modes  1,  2  and  3  for  the  purpose  of 
inerting,  deinerting  and  pressure  control; 

(2)  add  a  Limiting  Condition  for 
Operation  and  surveillance 
requirements  for  fast  acting  dampers  in 
the  standby  gas  treatment  system;  and 

(3)  require  replacement  of  resilient  seats 
on  the  purge  and  vent  isolation  valves. 


Date  of  issuance:  December  11, 1985. 

Effective  date:  December  11. 1985. 

Amendment  Nos.:  118  and  58. 

Facility  Operating  Licenses  Nos. 
DPR-57  and  NPF-5.  Amendment  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  24, 1984  (49  FR  7036) 
and  October  9, 1985  (50  FR  41249). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  11, 
1985. 

No  significant  hazards  consideration 
^comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513. 

GPU  Nuclear  Corporation.  Docket  No. 
50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment: 
February  11. 1985. 

Brief  description  of  amendment:  This 
amendment  authorizes  changes  to  the 
Appendix  A  Technical  Specifications 
(TS)  pertaining  to  Section  3.13,  Accident 
Monitoring  Instrumentation.  The  limiting 
conditions  for  operation  for  the  Relief 
Valve  and  Safety  Valve  Position 
Indicators  are  being  revised  to  be  the 
same  as  the  TS  in  Generic  Letter  83-36, 
NUREG-0737  Technical  Specifications, 
dated  November  1, 1983. 

In  the  application  dated  February  11. 
1985.  GPU  Nuclear  (the  licensee)  also 
requested  the  following  changes  to 
Sections  3.13  and  3.14  of  the  TS:  (1) 
clarification  of  TS  Table  3.13.1  on  Relief 
Valve  Position  Indicators;  (2)  addition  of 
limiting  conditions  for  operation  and 
surveillance  requirements  on  the  Torus 
Water  Level  Monitors,  the  Drywell 
Pressure  Monitors  and  the  Drywell 
Hydrogen  Monitors;  and  (3)*Re vision  of 
TS  3.13.A.1  for  Relief  Valve  Position 
Indicators.  The  requested  changes  (1) 
and  (3)  above  were  withdrawn  by  the 
licensee  in  the  August  Progress  Review 
Meeting  on  Licensing  Actions  of 
September  18, 1985.  The  meeting 
minutes  for  this  meeting  are  dated 
October  29, 1985.  The  requested  change 
(2)  above  is  the  subject  of  a  separate 
staff  action  on  Generic  Letter  83-36. 

Date  of  issuance:  December  9, 1985. 

Effective  date:  December  9, 1985. 

Amendment  No.  96. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23, 1985  (50  FR  16004) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  9. 1985. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library,  101 
Washington  Street.  Toms  River.  New 
Jersey  08753. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center,  Linn  County.  Iowa 

Date  of  application  for  amendment 
July  18. 1985. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
specifications  to  incorporate  an 
additional  surveillance  testing 
requirement  for  leak  testing  of  the 
Automatic  Depressurization  System 
(ADS)  nitrogen  accumulator  check 
valves,  a  description  of  ADS  nitrogen 
supply  system  in  the  Bases,  and  a 
correction  of  a  typographic  error. 

Effective  date:  December  5, 1985. 

Amendment  No.:  127. 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14, 1985  (50  FR  32795). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  5. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.  E..  Cedar  Rapids. 
Iowa  52401. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Dockets  Nos.  50-277  and  SO-27V,  Peach 
Bottom  Atomic  Power  Station.  Units 
Nos.  2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
February  19. 1985.  as  amended  August 
22, 1985. 

Brief  description  of  amendments: 
These  amendments  revise  certain 
sections  of  the  Radiological  Effluent 
Technical  Specifications  which  were 
issued  on  August  3. 1984. 

Date  of  Issuance:  December  10. 1985. 

Effective  date:  December  10. 1985. 

Amendments  Nos.:  115  and  119. 

Facility  Operating  Licenses  Nos. 
DPR-44  and  DPR-56.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  9, 1985  (50  FR  41254) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  10. 1985. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  DocumeiH  Room 
location:  Government  Publicatioas 
Section,  State  Library  of  Penaaylvania, 
Educalion  Buirding.  Conunonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  1712B. 

Southern  Califoniia  Edison  CompaBy.  et 
al.  Dockst  Nos.  50-3SI  and  50-362,  San 
Onofre  Nuclsar  GenaraSng  Station, 
Units  2  and  3,  San  Diego  County. 
Cali&nia 

Dates  of  application  for  amendments: 
May  9, 19tJ5. 

Brief  description  of  amendments:  The 
amendment  revises  3.10.1  "Special  Teat 
Exception — Shutdown  Margin"  to  allow 
the  surveillaace  requirements  for 
Control  Elements  Assemblies  to  be 
performed  within  seven  days  ratiier  than 
24  hours. 

Date  of  Issuance:  December  12. 1985. 

Effective  date:  December  12, 1965  and 
fully  implemented  within  30  days  of  the 
date  of  issuance. 

Amendment  Nosj  40  and  29. 

Facility  Gpprating  License  Nos.  NPF- 
10  and  NPF-IS:  Amendments  revised 
the  Technical  Specifications. 

Dates  of  Initial  notice  ia  Federal 
Registec  September  11, 1985  (50  FR 
37090). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  12. 
1985. 

No  si^idlicant  hazards  conaideration 
comments  were  received. 

Local  Public  Document  Room 
Location:  San  Clemente  Library,  242 
Avenida  Del  Mr.  San  Clemente, 
California. 

Virginia  Elm^xic  and  Powat  Company, 
Docket  Nos.  50-280  aad  50-2U,  Sany 
Power  Statieo,  Unit  Nob.  1  and  2.  Suiry 
County,  Virginia 

Date  of  application  for  amendments: 
March  16, 1982,  as  supplemented  June 
28,  August  3,  and  August  9, 1982.  ]une  30, 
and  October  27. 1983.  Maf  ch  22.  aad 
November  2, 1984.  and  April  17,  and 
August  3a  1985:  and  by  letter  dated 
November  30, 1984,  aa  supplemented 
April  12  and  August  36, 1985. 

Brief  description  of  amendments: 
Revises  the  TeciuHcal  Specifications  to 
reflect  changes  to  the  VEPCO  offsite 
and  the  Surry  Power  Station 
organizations,  and  revises  the 
immediate  notiCcation  requirements  and 
the  Licensee  Event  Reports  System  to  be 
consistent  with  S  $50.72  and  50.73  of  10 
CFR  Part  50. 

Date  of  issuance:  December  11. 1985> 

Effective  date:  December  11. 198S. 

Amendment  Nos.  1M  and  104. 


Facility  Operating  License  Nos.  DPR- 
32  and DPR~37:  Amendments  revised 
the  Technical  Spec^catioas. 

Date  ofinitiai  notice  in  Fadoral 
Rsgistec  July  2a  ld83  (48  FR  33092): 
Renoticed  June  20. 19S4  (49  FR  25378). 
April  23, 1985  (50  FR  16019),  and 
Febmary  27. 1985  (50  FR  8011); 
Renoticed  )une  4. 1985  (50  FR  23555). 
and  November  6, 1965  (50  FR  48208). 

The  Conuntssion's  related  evakntion 
of  the  amendment  ia  contained  in  a 
Safety  Evaluation  dated  December  11, 
1985. 

No  significant  hazards  consideratiao 
comments  received:  No. 

Local  Public  Room  location:  Swrem 
Library,  CoUege  of  WiUiam  and  Mary, 
Williamsburg,  Virginia  23185. 

Dated  at  Betbesda,  MaryUind  this  2ard  day 
of  December  1985. 

For  the  Nuclear  Regulatory  GoamiMioB. 
Steven  A.  Varga. 
Acting  Director, 

Division  of  PWR  Licensing-A,  NR8. 
[FR  Doc.  85-38S39  Filed  \2r-27-%Si  8:45  am] 
amino  OOBC  itm  m  m 


[Docket  No.  50-267) 

Public  Service  Company  of  Cotorado; 
Consideration  of  Issuenco  of 
Amendment  to  FaciWy  Operating 
Ucenee  and  Propoead  Mo  Signiffeant 
Hazavda  ConaWerattow  Determinatioft 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPRr- 
34  issued  to  I'ubUc  Service  Company 
(the  licensee)  for  operation  of  tbe  Fort 
St.  Vrain  Nuclear  Generating  Station 
located  in  Platteville,  Colorado. 

The  amendment  would  change  the 
Fort  St.  Vrain  Techiucal  Specifications 
concerning  shock  suppressors 
(snubbers).  Specifically,  the  change 
deletes  the  reference  to  the  snubber 
type,  i.e..  mechanical  or  hydraulic,  in 
LCO  4.3.10  and  SR  S.3.a  This  deletion 
allows  the  licensee  to  change  er  modify 
snubbers  under  10  CFR  50.59.  This 
change  is  in  accordance  with  NRC 
policy  as  stated  in  Generic  Letter  84-13 
on  Technical  Specifications  for 
Snubbers.  These  revisions  to  the 
Technical  Specifications  would  be  made 
in  response  to  the  licensee's  application 
for  amendment  dated  December  8, 1985. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  theCoflunissioa'a 
regulations. 

The  Commission  has  made  a  proposed 
determifiatioa  that  the  amendment 


request  invcrfves  no  sigmficant  kaeards 
conidefatioo.  Under  the  Cownriwion'a 
regulations  in  10  CFR  5092.  tiua  means 
that  operation  of  the  fcicility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  dT^ereot  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
guidance  for  the  application  of  these 
criteria  by  providkig  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  FH  14870).  The 
proposed  changes  to  the  Fort  St.  Vrain 
Technical  Spedfications  (LCO  4.3J0 
and  SR  5.3.8)  pertain  to  deleting  the 
distinction  between  hydraulic  and 
mechanical  szmbbers.  This  change  is 
administrative  and  will  have  no  eilect 
on  the  ability  of  a  shock  suppressor  to 
provide  structural  inle^ity  of  a  safiaty 
related  system  during  and  fJollowinga 
seismic  or  other  event  initiating  dynamic 
loads.  The  proposed  changes  wUI  not 
delete  any  requirement  or  the  number  of 
shock  suppressors  installed  or  safety 
related  systems.  The  ciunges  will  allow 
an  orderly  transition  from  mechanical 
shock  suppressors  to  hydraulic  shocli 
suppressors.  The  hydraulic  shock 
suppressors  are  design  equivalent  and 
appropriately  qualified  to  provide 
equivalent  seismic  protection. 

This  change  is  consistent  with 
Commission's  ncample  (i)  in  48  FR  14S70 
of  examples  of  amendments  tiiat  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Therefore,  based  on  these 
considerations  and  the  tln^ee  crrferia 
given  above,  the  Commission  ha«  made 
a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideraHon. 

The  Commission  has  determined  that 
failure  to  act  in  a  timely  way  would 
result  in  extending  the  shutdown  at  Fort 
St.  Vrain  to  avoid  violating  the 
Technical  Specifications.  Therefore,  the 
Commission  has  insufficient  time  to 
issue  its  usual  3d-day  notice  of  the 
proposed  action  for  public  comment 

If  the  proposed  determination 
becomes  final,  an  opportunity  for  a 
'  hearing  will  be  published  in  the  Fedecal 
Re^atac  at  a  later  date  and  aaj  kearing 
request  wiU  not  delay  the  effective  date 
of  the  amendment. 

If  the  Coaunisflion  decides  in  its  final 
determination  that  the  amendment  does 
involve  a  signtficant  haoacda 
consideraliea,  a  notice  of  opportunity 
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for  a  prior  hearing  will  be  published  in 
the  Federal  Register  and,  if  a  hearing  is 
granted,  it  will  be  held  before  any 
amendment  is  issued. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination  of  no  significant  hazards 
consideration.  Comments  on  the 
proposed  determination  may  be 
telephoned  to  Herbert  N.  Berkow. 
Director,  Standardization  and  Special 
Projects  Directorate,  by  collect  call  to 
301-492-7564  or  submitted  in  writing  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  Ail 
comments  received  by  January  9, 1988 
will  be  considered  in  reaching  a  final 
determination.  A  copy  of  the  application 
may  be  examined  at  the  Commission's 
Public  Document  Room.  1717  H  Street, 
NW.,  Washington,  DC  and  at  the  Greely 
Public  Library,  Greely,  Colorado. 

Dated  at  Bethesda.  Maryldnd,  this  23rd  day 
of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 
Director.  Standardization  and  Special 
Projects  Directorate.  Division  ofPWR 
Licensing-B. 

(FR  Doc.  85-30837  Filed  12^7-85;  8:45  am] 

BIIXING  COOE  7S90-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Malnstem  Passage  Advisory 
Committee;  Meeting  Notice 

agency:  The  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

action:  Notice  of  meeting. 

status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Mainstem 
Passage  Advisory  Committee  of  the 
Mainstem  Passage  Advisory  Committee 
to  be  held  pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appendix  1, 1-4.  Activities  will  include: 
•  Federal  hydro  system  requirments  and 
constraints 


•  Additional  studies 

•  Other 

•  Public  comment 

date:  January  10, 1986. 1:00  p.m. 
ADDRESS:  The  meeting  will  be  held  in 
the  Council's  Meeting  Room.  850  S.W. 
Broadway,  Suite  1100,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  Paquet,  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

[FR  Doc.  85-30733  Filed  12-27-85;  8:45  am] 

BILUNQ  CODE  OOOIMXMi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  on  Qualification  of 
Fuels,  Lubricants,  and  Additives  for 
Aircraft  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTIOIV:  Notice  of  Availability  of 
Advisory  Circular  (AC)  No.  20-24B. 

summary:  This  notice  is  to  notify  the 
aviation  public  of  the  issuance  of  AC 
No.  20-24B,  Qualification  of  Fuels, 
Lubricants,  aiid  Adc^tives  for  Aircraft 
Engines.  The  AC  provides  acceptable 
procedures,  but  not  the  only  procedures, 
by  which  fuels,  lubricants,  and  additives 
may  be  qualified  for  use  in  certificated 
aircraft  engines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Locke  Easton,  Engine  and  Propeller 
Standards  Staff,  ANE-110.  Aircraft 
Certification  Division,  Federal  Aviation 
Administration.  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  MA  01803;  telephone  (617) 
273-7088. 
SUPPLEMENTARY  INFORMATION:  It  is  FAA 

practice  to  update  and  revise  ACs  to 
bring  them  in  line  with  current  policies 
and  practices.  AC  No.  20-24B  updates 
and  replaces  old  AC  No.  20-24A, 
Qualification  of  Fuels,  Lubricants,  and 
Additives,  issued  in  April  1967. 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  The  notice  to 
announce  the  availability  of  and  request 
comments  to  the  draft  AC  was 


published  in  the  Federal  Re^ster  (49  FR 

31027)  on  August  2, 1984.  All  comments 
were  reviewed  and  appropriate 
comments  were  incorporated  in  the  AC. 

AC  No.  20-24B  was  issued  by  the 
Engine  and  Propeller  Certification 
Directorate  in  Burlington, 
Massachusetts,  on  December  20. 1965. 

A  copy  of  AC  No.  20-24B  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Section,  M- 
494.3,  400  Seventh  Street.  SW. 
Washington.  DC  20590. 

Issued  in  Burlington.  Massacfaoaetts.  on 
December  20. 1985. 
Robert  E.  Whiltiiigtoa, 
Director,  New  England  Region. 
[FR  Doc.  85-30766  Filed  12-27-85:  8:45  ami 

BIUJNQ  COOE  MIO-ia-M 


■Maritime  Administration 

National  Conference  on  Barge 
Fleeting;  Meeting 

The  Maritime  Administration  and 
Inland  Rivers  Ports  and  Terminals  Inc, 
are  jointly  sponsoring  a  National 
Conference  on  Baige  Fleeting  in 
Memphis.  Tennessee  on  April  8-9, 1988. 
The  workshop  conference  is  being  held 
to  broaden  awareness  of  the  technical 
findings  of  a  study  on  barge  fleeting, 
conducted  jointly  by  the  Maritime 
Administration  and  the  State  of 
Louisiana.  The  study,  "Lower 
Mississippi  River  Regional  Bai^ 
Fleeting  Assessment,  Plan,  and 
Handbook  Guide,"  was  completed  last 
spring  and  covers  the  Mississippi  River 
from  Baton  Rouge  to  the  Gulf  of  Mexico. 
E.J.  Bentz  and  Associates.  Inc^  of 
Springfield,  Virginia  was  the  principal 
investigator  of  the  study.  Further 
information  on  the  conference  is 
available  from  the  Maritime 
Administration,  Office  of  Port  and 
Intermodal  Development  400  Seventh 
Street  SW.  Washii^toa  DC  20580 
(Attention:  William  Bristor  telephone 
(202)  426-4357). 

Dated:  December  24, 1985. 
Georgia  P.  Slamas, 
Secretary. 

[FR  Doc.  85-30806  Filed  12-27-85:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
(Docket  Na  ERA-R-79-43B1 

Electric  and  Gas  Utilities  Covered  in 
1986  by  Titles  I  and  III  of  ttw  Public 
Utility  Regulatory  Policies  Act  of  1978 
and  Tittes  11  and  VII  of  the  National 
Energy  Conservation  Policy  Act  of 
1978  and  Requirements  for  State 
Regulatory  AuttKMlties  to  Notify  the 
Department  of  Energy 

agency:  Economic  Regulatory 
Administration,  DOE. 
Acnofc  Notice. 


:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  (PURPA)  and  section  211(b)  of 
the  National  Energy  Conservation  Policy 
Act  (NECPA)  require  the  Secretary  of 
Energy  to  publish  a  list  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  and  gas 
utility  to  which  Titles  I  and  III  of  PURPA 
and  Titles  II  and  VII  of  NECPA  apply 
during  such  calendar  year.  The  1986  Ust 
is  published  here  as  two  separate 
tabulation*.  Appendix  A  list»  the- 
covered  utilities  by  State,  and  Appendix 
B  Usts  them  alphabetically. 

Each  State  regulatory  authority  is 
required,  pursuant  to  sections  102(c)  and 
301(d)  of  PURPA  and  section  211(b)  of 
NECPA.  to  notify  the  Secretary  of 
Energy  of  each  electiic  utility  andgas 
utility  on  the  list  for  which  such  State 
regulatory  authority  has  ratemaking 
authority.  In  addition,  written  comments 
axe  requested  on  the  accuracy  of  th«  list 
of  electric  utilitiea  and  ga»  utilities. 
DATE  Notifications  by  State  regnlatory 
authorities  and  wiillen  tunuueuts  nnist 
be  received  by  na  later  than  4:30  p.ra.  on 
February  14. 1986. 
ADOflCSS:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Coal  and 
Electricity  Division.  1000  Independence 
Avenue,  SW.,  (Room  GA-045).  Docket 
No.  ERA-R-79-43B.  Washington.  DC 
2(e85. 

roil  RMTHEII  INFORMATION  CONTACT: 
Steven  Mintz,  Coal  and  Electricity 
Division.  Economic  Regulatory 
Administration.  Department  of  Energy, 
1000  Independence  Avenue,  SW..  Room 
GA-045.  Washington.  DC  20585.  202/ 
252-9506. 
•UmXMENTAflY  INFORMATION: 

L  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA),  Pub.  L  95-617. 92 
Stat  3117  et  seq.  (16  U.S.C.  2601  et  seq.). 


and  section  211^b)  of  the  National 
Energy  ConsecvAlion  Policy  Act 
(NECPA J.  Pub.  L  95-619.  92  Stat  3,2m  et 
seq..  (42  U.S.C  8211  etseq.],  hervtnafter 
referred  to  as  the  "Acts,"  the 
Department  of  Energy  (DOE)  i»  required 
to  publish  a  list  of  utilities  to  whish 
Titles  I  and  III  of  PURPA  and  Title*  K 
and  Vn  of  NECPA  apply  in  1986t. 

State  regulatory  authorities  are 
required  by  the  above  cited  Acts  to 
notify  the  Secretary  of  Energy  as  to  their 
ratemaking  authority  over  the  listed 
utilities.  The  inclusion  or  exclusion  of 
any  utility  on  or  firom  the  list  dees  not 
affect  the  legal  obligations  of  sadi  stiltty 
or  the  responsible  authority  under  the 
Acts. 

The  term  "State  regulatory  aodMtib^" 
means  any  State,  including  tile  District 
of  Columbia  and  Puerto  Rictr.  or  a 
political  subdivision  theresf.  and  any 
agency  or  instrumentality,  eithez  of 
which  has  authority  to  fix,  mod^, 
approve,  or  disapprove  rates  wfth 
respect  to  the  sale  of  electric  encvgjr  ot  ■ 
natural  gas  by  any  utility  (other  tfian 
such  State  agency)  and  in  the  casa  of  s 
utility  for  which  the  Tennessee  Valley 
Authority  (TVA)  has  ratemaking 
anthority,  the  term  "State  regulatory 
authority"  mean*  the  TVA. 

Title  I  of  PUEPA  sets  forth  ratemaking 
and  regulatory  poficy  standards  with 
respect  to  electric  utilities.  Section 
102(c)  requires  the  Secretary  of  Energy 
to  publish,  a  list  before  the  beginning,  of 
eacheaiend^  year,  identifying  each 
electric  utility  to  which  Title  I  app^ts 
during  vmeh  caBindar  year.  An  dsctric 
ntilify  i»dk§nedas  any  person,  state 
agency  oc  Federal  agency,  which  sells 
ekctiic  energVr  An  electric  utiliQr  is 
CDverwf  by  "ntie  Tfor  any  calendar  jrear 
is  it  had  total  sales  of  electric  energy  for 
purposes  other  then  resale  in  excess  of 
500  miUhnr  kilowatt-hours  during  any 
calendar  year  beginning  after  December 
31, 1975,  and  before  the  immediatriy 
preceding  calendar  year.  An  electric 
utility  is  covered  in  1986  if  it  exceeded 
the  threshold  in  1976. 1977. 197a  1979. 
1980. 1981. 1982, 1983.  or  1984. 

Title  III  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 
utilities.  Section  301(d)  of  Title  III 
requires  the  Secretary  of  Energy  to 
publish  a  list,  before  the  beginnmg  of 
each  calendar  year,  identifying  each  gas 
utility  to  which  Title  III  applies  during 
such  calendar  year.  A  gas  utility-is 
defined  as  any  person.  State  ag^cy  oi^ 
Federal  agency,  engaged  in  the  bcal 
distribution  of  natural  gas  and  tbesala 
of  natural  gas  to  any  ultimate  coBminer 
of  natural  gas.  A  gas  utility  is  cosend 
by  Title  III  if  it  had  total  sales  ol 
gas  for  purposes  other  than  resale  in 


excess  of  10  billion  cubic  feet  during  any 
cdendar  year  beginning  after  December 
31, 1975,  and  before  the  immediately 
preceding  calendar  year.  A  gas  utility  is 
covered  in  1986  if  it  exceeded  the 
threshold  in  1976, 1977, 1978, 1979. 1980, 
1981. 1982,  1983,  or  1984. 

Title  n.  Part  1.  of  NECPA.  addresses 
residential  conservation  programs,  and 
Title  VH  of  NECPA,  enacted  as  part  of 
the  Energy  Security  Act.  Pub.  L.  96-294, 
94  Stat.  611  et  seq.  (42  U.S.C.  8701  et 
seq.),  addresses  commercial  building 
and  mulit-family  dwelling  conservation 
programs.  Section  211(b)  contains  a 
requirement,  similar  to  that  of  PURPA, 
that  the  Secretary  of  Energy  publish  a 
list  of  efectric  and  gas  utilities  to  which 
Titles  n  and  VII  apply.  The  NECPA 
requirements  for  coverage  of  electric 
utilities  and  gas  utilities  differ  from  the 
PURPA  requirements  in  only  three 
respects: 

(1)  The  threshold  for  electric  utilities 
is  750  million  kilowatt-hours  for 
purposes  other  than  resale;  ^   . 

f2)  A  utility  is  covered  for  any 
calendar  year  if  it  exceeded  the 
threshold  during  the  second  preceding 
calendar  year.  A  utility  is  covered  in 
1986  if  it  exceeded  the  threshold  in  1984; 
and 

(3)  Only  utilities  which  have 
residential  sales  are  covered  by  Title  II 
and  only  utilities  which  have  sales  to 
commercial  buildings  or  multi-family 
dwellings  are  covered  by  Title  VII. 

In  compiling  the  list  published  today, 
DOE  revised  the  1985  list  (49  FR  50957. 
December  31, 1984),  upon  the 
assumption  that  all  entities  included  on 
the  1985  list  are  properly  included  on  the 
1986  list  unless  DOE  has  information  to 
the  contrary.  In  doing  this,  DOE  took 
into  account  information  which  was 
received  h-om  the  Rural  Electrification 
Agency,  or  included  in  public 
documents,  regarding  entities  which 
exceeded  the  PURPA  and  NECPA 
tinesholds  for  the  first  time  in  1984.  DOE 
befieves  that  it  will  become  aware  of 
any  errors  or  omissions  in  the  list 
published  today  by  means  of  the 
comment  process  called  for  by  this 
notice.  DOE  will,  after  consideration  of 
any  comment  and  other  information 
available  to  DOE,  provide  written  notice 
of  any  further  additions  or  deletions  to 
the  list. 

IL  Notification  and  Comment 
PsBcedures 

No  later  than  4:30  p.m.  on  February  14. 
1986,  each  State  regulatory  authority 
mast  RoCffy  the  Department  of  Energy  in 
writiBgaf  each  utility  on  the  list  over 
wUekithas  ratemaking  authority.  Five 
oapfes  of  such  notification  should  be 
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submitted  to  the  address  indicated  in 
the  "ADDRESS"  section  of  this  Notice 
and  should  be  identified  on  the  outside 
of  the  envelope  and  on  the  document 
with  the  designation  "Docket  No.  ERA- 
R-79-43B. '  Such  notification  should 
include: 

1.  A  complete  list  of  electric  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  Legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  authority;  and 

3.  For  any  listed  utility  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  it  service 
area,  a  precise  description  of  the  portion 
to  which  such  notiHcation  applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  February  14. 1986.  on  any  errors 
or  omissions  with  respect  to  the  list. 
Five  copies  of  such  comments  should  be 
sent  to  the  address  indicated  in  the 
"ADDRESS"  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  "Docket  No.  ERA-R'--7&- 
43B."  Written  comments  should  include 
the  commenter's  name,  address  and 
telephone  number. 

All  notifications  and  comments 
received  by  DOE  will  be  available  for 
public  inspection  in  the  Freedom  of 
Information  Reading  Room,  lE-190, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.  Monday 
through  Friday. 

III.  List  of  Electric  Utilities  and  Gas 
Utilities 

DOE  is  published  in  Appendix  A  and 
Appendix  B,  two  different  tabulations  of 
the  list  of  utilities  which  meet  both 
PURPA  and  NECAP  coverage 
requirements.  In  both  appendices,  the 
listed  utilities  not  covered  by  NECPA 
are  noted.  As  stated  above,  the  inclusion 
or  exclusion  of  any  utility  on  or  from  the 
lists  does  not  affect  its  legal  obligations 
or  those  of  the  responsible  State 
regulatory  authority  under  PURPA  and 
NECPA. 

Appendix  A  is  a  tabulation  of  utilities 
which  separately  indentifies,  by  State, 
and  each  State  regulatory  authority,  the 
covered  utilities  it  regulates,  and  other 
covered  utilities  in  the  State  which  are 
not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  DOE  by  State 
regulatory  authorities  in  response  to  the 
December  31, 1984  Federal  Register 
Notice  (49  FR  50957)  requiring  each 
State  regulatory  authority  to  notify  DOE 


of  each  utility  on  the  list  over  which  it 
has  ratemaking  authority,  comments 
received  with  respect  to  that  notice,  and 
information  subsequently  available  to 
DOE. 

The  utilities  classified  in  Appendix  A 
are  not  regulated  by  the  State  regulatory 
authority  may  in  fact  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA,  and  thus 
have  responsibilities  under  PURPA 
indentical  to  those  of  the  State 
regulatory  authority.  Therefore,  each 
such  municipality  is  to  notify  DOE  of 
each  utility  on  the  list  over  which  it  has 
ratemaking  authority. 

In  Appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  further 
subdivided  by  type  of  ownership: 
investor-owned  utilities,  publicly-owned 
utilities,  and  rural  cooperatives. 

The  changes  to  the  1985  list  of  electric 
and  gas  utilities  are  as  follows: 

Additions  ' 

*  Bluebonnet  Electric  Cooperative  (TX) 
'  Blue  Ridge  Electric  Membership 

Corporation  (NC) 

*  CP  National  Corporation  (OR) 

*  bitjemiountain  Rural  Electric  Association 
(CO) 

*  Lea  County  Electric  Cooperative,  Inc 
(NM) 

'  Sumter  Electric  Cooperative,  Inc.  (PL) 

Modifications: 
CHANGE— Arizona  Public  Service 

Company  (gas  division)  (AZ)  to — 

Southwest  Gas  Corporation  (AZ) 
CHANGE — Chattanooga  Gas  Company 

(GA)  to — ^Atlanta  Gas  Light  Company 

(GA) 

Asterisk  (')  Removed: 

Cobb  Electric  Membership  Corporation 

(GA) 
Florence  Electric  Department  (AI*  TN) 
Northern  Virginia  Electric  Cooperative 

(VA) 
Northwestern  Public  Service  Company 

(SD) 
Pennyrile  Rural  Electric  Cooperative 

Corporation  (KY,  TN) 
Rural  Electric  System  (AL) 
South  Centra]  Power  Company  (OH) 
Turlock  Irrigation  District  (CA) 
Warren  Rural  Electric  Cooperative 

Corporation  (KY,  TN) 

Erroneously  Listed  in  1984  List- 

Citizens  Utilities  Company  (CT) 
Concord  Natural  Gas  Company  (NH) 

(Public  Utility  Regulatory  Policies  Act  of 
1978,  Pub.  L  95-617, 82  Stat.  3117  et  seq.  (16 
U.S.C.  2601  et  seg.y.  National  Energy 
Conservation  Policy  Act.  Pub.  L  95-619. 92 
Stat.  3206  et  seq..  (42  U.S.C.  8211  et  seq.)) 


Issued  in  Washington.  D.C  on  Decemhw 
16.1985. 
Robert  L.  Da  vies. 

Director,  Office  of  Pbels  Programs.  Economic 
Regulatory  Administration. 

Appendix  A 

All  gas  utilities  listed  t>elow  had  natural 
gas  sales,  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  in  1978, 1977. 
197a  1979. 1980. 1981. 1982. 1983  or  1984.  All 
except  those  marked  (*)  are  covered  by 
PURPA  Title  IIL  and  NECPA  Titles  0  and  VU 
Utilities  marked  (')  are  not  covered  by 
NECPA  Titles  U  and  VO  because  they  either 
did  not  exceed  the  NECPA  thresbokl  of  10 
billion  cubic  feet  in  1964  for  purposes  other 
than  resale,  or  do  not  have  residential  or 
commercial  sales. 

All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt-hours 
in  1976, 1977, 1978. 1979, 19ea  19B1. 1963  or 
1984.  All,  except  those  marked  (*)  are 
covered  by  PURPA  Title  1  and  NECPA  Titles 
II  and  VU.  Utilities  market  (*)  are  not  coveted 
by  NECPA  Titles  0  and  VD  because  they 
either  did  not  exceed  the  NECPA  threshold  of 
750  million  Kilowatt-hours  in  19B4  for 
purposes  other  than  resale,  or  do  not  have 
residential  or  commerical  sales.       - 

State:  Alabama 

Regulatory  Aiithority:  Alabama  Public 
Service  Commission. 

Gas  Utilities  ,       ^  .'i  -i 

Investor-Owned: 
Alabama  Gas  Corporation 

*  Alabama-T«uiesaee  Natural  Gas 
Company 

Mobile  Gas  Service  Corporation 
Northwest  Alabama  Gas  DisL 

Electric  Utilities 
Investor-Owned: 

Alabama  Power  Company 

The  following  covered  utilities  within  the 
State  of  Alabama  are  not  regulated  by  the 
Alabama  Public  Service  Commission: 

Electric  Utilities 
Pubhcly-Owned: 
Decatur  Electric  Department 

*  Dothan  Electric  Department 
Florence  Electric  Department 
Huntsville  Utilities 

Rural  Electric  Cooperatives: 
Rural  Electric  System 

Stele:  Alaska 

Regulatory  Authority:  Alaska  Public 
Utilities  Commission. 

Gas  Utilities 
Investor-Owned: 
Enstar  Natural  Gas  Company 

Electric  Utilities 

Rural  Electric  Cooperatives: 

Chugach  Electric  Association 
Publicly-Owned: 

*  Anchorage  Municipal  Light  &  Power 
Department 
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Sta«K.MMB» 

Regulatory  Authority:  Arizona  Coipvratkxi 
Commission.  • 

Cos  VffHtfn 
Investor-Owned: 

Southern  Union  Gas  Company 

SoMthwast  GsvOwpoiHlioB 

Electric  Utilitiea 

InvMtorOMNieA 
ArizoBi  PahbcSsi  sim  CanpHDy 
TBcaoa  Ekcinc  VmrntCampauf 

Publicly-OtMMd: 

*  Tiico  BscMc  Cuo)Mi  utive.  Inc. 

Thv  following  cuveieu  otilitieff  wiunn  the 
State  of  ytrizons  are  not  regulated  by  the 
Arizona  Cbrporatioii  Coirairission: 

Electric  UtHitie» 
PubHdy-Owned: 
Salt  RiTBT  PtTjjHCt  Agricultnrai 
Iiii|iiu*eiiieiit  and  Bower Dlatnct 

naguJaUiiy  AvthorHy:  ArksnssB  Public 
Service  CoHuuiseion. 

Gas  Utilitie* 

InveatorO«m«ifc 
Arkansas-Loeisiana  Gas  Company 
Arkansas-Okahoma  Gas  CorporatioB 
Arkansas  Western  Gas  Company 
Associated  Natuial  Gmt  Company 

Electric  Utilities 

Investor-Owned: 
Arkansas  Power  and  Light  Company 
Empire  District  Hectrfc  Company 
Oklahoma  Gas  and  Electrtc  Company 
Southwestern  Electric  Power  Company 

Rural  Electric  Cooperatives: 

*  First  Electric  Cooperative  Corporation 
The  following  covered  utility  within  the 

State  of  Arkansas  is  not  regulated  by  the 
Arkansas  Public  Service  Conunianon: 
Publidy-Owned: 

*  North  Little  Rock  Electric  Department 

State:  California 

Regulatory  Authority:  California  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
San  Diego  Gas  and  Electric  Company 
Southern  California  Gas  Company 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 
Pacific  Gas  and  Electric  Company 
Paciflc  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 

The  following  covered  utilities  within  the 
Slate  of  California  are  not  regulated  by  the 
California  Public  Utilities  Commis«ion: 

Electric  Utilities 
PubliclyOwned: 
Anaheim  Public  Utilities  Department 


Baihanti  MAcSowierDb^artRieM 

'GiafMaieffaaiicSaiviueDapartiBaBt 

Impenoi  ImgalioftDiatnct 

Los  Angaies  DepartiBaal  of  Water  anti 

Power 
Modesto  Irrigation  District 
Pakr  Ma  Electric  Dtffity 
Pfesadon  Water  and  Fbwer  Department 
Rivwsidr  PtaUliir  Otililiaa 
SacraiMiafci  J  fciili  Ipd  UlUity  Bbtrict 
Sante  Qbbb  Biactric  Dapastnent 
Twlock-InigaMoiK  Dtetriei 
Vernon  Monicipal  Ugbt  Depaitaiaiit. 

Gas  Utilities 
Pubiidy-Owned: 
Long  Beach.  Gaa  OeQactmeat 

State:  Colorado 

Regulatory  Authority:  Colerado  Public 
Utilities  Cooamission. 

GasUtiimn 
Investor-Ownett 
Greeley  Gas  Company 
Iowa  Electric  Light  and  Rawer  Company 
Kanaaa-rVebieska  Neteral  Gas  Company 
Peoples  NatarriCaaCampany.  Division  of 

Intemorth,  Inc. 
Public  Service  Company  of  Colorado 
Pubiidy-Owned: 
Colorado  Springs  Department  of  Utilities 
Qurisdiction  only  sales  to  another  gas 
utility)  . 

Electric  Utilities 
InvestofoOwnad: 
Public  Service  Company  of  Colorado 
Saathero  Cokiiadu  Power  Division  of 
Centel 
The  following  covered  utilities  within  the 
State  of  Coteredo  are  not  regelated  by  the 
Colorado  Pa^ic  Btiiitiea  Commission: 

Gas  Utilities 
Publicly-Owned; 
Colorado  Springs  Department  of  Utilities 
(except  sales  to  another  gas  utility) 

Electric  Utilities 
Publicly-Owned: 
Colarado  Springs  Department  of  Utilities 
(within  city  limits) 
Rural  Electric  Cooperatives: 

'Internrountain  Rural  Assodation 
Moon  Lake  Electric  Association 

State:  Connecticut 

Regulatory  Authority:  Connecticut 
Department  of  Public  Utility  Control 

Gas  Utilities  | 

Investor-Owned: 
Connecticut  Light  and  Power  Company 
Connecticut  Natural  Gaa  Corporation 
Southern  Connecticut  Gas  Company 

Electric  Utititia 
Investor-Owned: 

Connecticut  Light  and  Power  Company 

United  Illuminating  Company 
Publidy-Owned: 

•  Groton  Public  Utilities 


SUta; 

RagalafDry  Authority:  DelawHre  Public 
Service  Commission. 

GatfUtmtin  k      r 

Investar-Owned: 
Delmarva  Power  and  Light  Company 

Electric  UliiiHea  t  •  - 

.Investor-Owned: 

Delmarva  Power  and  Light  Company 

State:  Dislrict  •£  CohunUa 

Regulatory  Authorily:  Riblic  Service 
Conanaaian  of  the  District  of  Columbia 

Gas  Utilities 

Investor-OMOied:  ^ 

Washington  Caa  Light  Company 

Electric  Utilities 

> 

Inveator-Owned: 
Potomac  Electric  Pows  Ccnipany' 

State:  Plerida  t 

Regulatory  Authorily:  FloridaPublic 
Service  Commission. 

Giis  Utilities  ^ 

Inveator-Ovnerf: 

*City  Gas  Company  ofFforida 

Peoples  Gas"  Sv'slem 

Electric  Utilities  | 

Investor-Ovwied:  > 

Florida  Power  CorporatfOtr 

Florida  Power  and  Light  Company 

Gulf  Power  Company 

Tampa  Electrtc  Company 

Publicly-Owned:  The  Florida  Public  Service 
Commisaion  has  rate  structure 
jurisdiction  over  the  following  utilities — 

Gaineaville  Regional  Dtili&es 
Jacksonville  Electric  Authority 
Lakeland  Department  of  Electricity  and 

Wafer 
•Ocala  Utilities 
Orlando  Utilities  CommissioiT 
Tallahassee.  City  of 

Rural  Electric  Cooperative:  The  Florida 
PuMic  Service  Commission  has  rate 

structure  jurisdiction  over  the  following 

BfiHties— 
Clay  Electric  Cooperative 
Lee  County  Electric  Cooperative 
'Sumter  Eletrtric  Cooperative.  Inc. 
Withlacoochee  River  Electric  Cooperative 

State:  Gaorgia 

Regulatory  Authority:  Geoigia  Public 
Service  Commission.  <* 

Gas  Utilities  f 

s  • 
Investor-Owned: 

Atlanta  Gas  Light  Company 
Gaa  Light  Company  of  Columbus 

Electric  Utilities  ^ 

Investor-Owned: 

Georgia  Power  Company 

Savminah  Elertric  and  Power  Company 


I 
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The  following  utilities  within  the  State  of 
Georgia  are  not  regulated  by  the  Georgia 
Public  Service  Commission. 

Electric  Utilities 

Publicly-Owned:  ' 

'Albany  Water,  Gas  &  Light  Commission 

•Dallon  Water,  Light  ft  Sink 
Rural  Electric  Cooperatives:  .  .^      ;      ,, 

•Douglas  County  Erectric  Membersliip 

Corporation 
Cobb  Electric  Membership  Corporation 
'Flint  Electric  Membership  Corporation 
Jackson  Electric  Membership  Corporation 
North  Georgia  Electric  Membership 

Corporation 
'Walton  Electric  Membership  Corporation 

State:  Hawaii 

Regulatory  Authority:  Hawaii  Public 
Utilities  Commission^ 

Gas  Utilities 

None.  '.  • 

Electric  Utilities 
Investor-Owned: 

Hawaiian  Electric  Company,  Inc. 

State:  Idaho 

Regulatory  Authority:  Idaho  Public  Utilities 
Commission. 

Gas  Utilities 

Investor-Owned: 
Intermountain  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 
Washington  Water  Power  Light  Company 

State:  Illinois 

Regulatory  Authority:  Illinois  Commerce 
Commission. 

Gas  Utilities  ■* 

Investor-Owned:  ^~' 

Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 
Illinois  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Gas,  Light  and  Coke  Company 

Electric  Utilities 
Investor-Owned: 

Central  Illinois  Light  Company 

Central  Illinois  Public  Service  CoMfMny 

Commonwealth  Edii.  "^  Company 

Illinois  Power  Compaii^ 

Interstate  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Union  Electric  Company 

The  following  covered  utility  within  the 
State  of  Illinois  is  not  reguiatcd  by  the  iliinoia 
Commerce  Commission:  < 

Electric  Utilities 
-■^ublicly-Owned; 


SpringReld  Water,  Light  and  Power 
Department  '  ,; 

SUta:  Indhna 

Regulatory  Anthority:  Indiana  Public 
Service  Commission. 

Gas  Utilities  ■■  ,' 

Investor-Owned: 

Indiana  Gas  Company 

Northern  Indiana  Pnbllc  Service  Company 

Southern  Indiana  Gas  and  Electric 
Company 

Terre  Haute  Gas  Corporation 
Publicly-Owned: 

Citizens  Gas  and  Coke  Utility 

Electric  UUNtiea 

Investor-Owned:        ' 
Indiana  and  Michigan  Electric  Company 
Indianapolis  Power  and  Light  Company 
Northern  Indiana  Ihiblic  Service  Company 
Public  Service  Company  of  Indiana 
Southern  Indiana  Gas  and  Electric 
Company 

Publicly-Owned:  ;        • 

'Richmond  Power  and  Light 

Slate:  Iowa 

Regulatory  Authority:  Iowa  Commerce 
Commission. 

Gas  Utilities 

Investor-Owned: 
Interstate  Power  Company 
Iowa  Electric  Light  aiHl  Power  Company 
Iowa-Illinois  Gas  and  Electric  Company 
Iowa  Power  and  Light  Company 
Iowa  Public  Service  Company 
Iowa  Southern  Utilities  Company 
Peoples  Naturtal  Gas  Company,  Divisioa  of 
Intemorth,  Inc. 

Electric  Utilities 
Investor-Owned: 

Interstate  Power  Company 

Iowa  Electric  Light  and  Power  Company 

Iowa-Illinois  Gas  and  Electric  Company 

Iowa  Power  and  Light  Company 

Iowa  Public  Service  Company 

Iowa  Southern  Utilities  Company 

Union  Electric  Company 
Publicly-Owned:  The  Iowa  Commerce 
Commission  has  service  and  safety 
regulation  over  the  following  utilities — 

'Muscatine  Power  and  Water 
Omaha  Public  Power  District 

State:  Kansas 

Regulatory  Authority:  Kansas  State 
Corporation  Commission. 

Gas  Utilises 

Investor-Owned: 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
Gas  Service  Company 
Greeley  Gas  Company 
Kansas-Nebraska  Natural  Gas  Company 
Kansas  Power  and  Light  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  lac. 
Union  Gas  System  lac 


Electric  UtiJibes 

Investar-Owmed: 
Empire  District  Electric  Company 
Kansas  City  Power  and  Li^t  Company 
Kansas  Gas  and  Electric  Company 
Kansas  Power  and  Light  Company 
Southwestern  Public  Service  Company 
Western  Power  Division  of  Centel 

Rural  Electric  Cooperatives: 
Midwest  Energy  incorporated 
The  fbllowing  covered  utility  within  the 

State  of  Kansas  is  not  regulated  by  the 

Kansas  State  Corporation  CommissiuK 

Electric  Utilities 
Public-Owned: 
Kansas  City  Board  of  Public  Utilities 

State:  Kentucky 

Regulatory  Authority:  Kentucky  Energf 
Regulatory  Commission. 

Gas  Utilities  * 

Investor-Owned: 
Columbia  Gas  of  Kentucky,  Inc. 
Louisville  Gaa  and  Bactric  Company 
Union  Light,  Heat  and  Power  Company 
Western  Kentucky  Gas  Company 

Electric  Utilities 
Investor-Owneck 

Kentucky  PowerCompany 
Kentucky  Utilities  Company 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power  Company 
Rural  Electric  Cooperatives: 
Green  River  Electric  Corpbration 
Henderson-Union  Rural  Electric 

Cooperative  Corporation 
The  following  covered  utiKtiea  within  die 
State  of  Kentucky  are  not  regulated  by  the 
Kentucky  Energy  Regulatory  Conunisaion. 
Bowling  Green  Municipal  Utilities 
Owensboro  Municipal  Utilities 
Pennyrile  Rural  Electric  Cooperative 

Corporation 
Warren  Rural  Electtic  Cooperative 

Corporation 
West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Louisiana 

Regulatory  Authority:  I  niiiaionn  PabUc 

Service  Commisston. 

Gas  Utilities 

Investor-Owned: 

Arkansas-Louisiana  Gas  Companf 
Entex,  Inc. 

Gulf  States  Utilities  Company 
Louisiana  Gaa  Service  Company 
New  Orleans  Public  Service.  Inc.  (East  mill 
West  Bank) 

Electric  Utilities 
Investor-Owned: 
Arkansas  Power  and  Light 
Central  Louisiana  Ellectric  Company 
Gulf  States  Utilities  Company 
Louisiana  Power  and  Light  Company  (West 

Bank) 
New  Orleans  Public  Service,  inc.  (East 
Bank) 
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Southwestern  Electric  Power  Company 

The  following  covered  utilities  within  the 
State  of  Louisiana  are  not  regulated  by  the 
Louisiana  Public  Service  Conunission: 

Electric  Utilities 

Publidy-Otvned: 
Lafayette  Utilities  System 

Rural  Electric  Cooperatives: 
Dixie  Electric  Membership  Corporation 
Southwest  Louisiana  Electric  Membership 
Corporation 

State:  Maine 

Regulatory  Authority:  Maine  Public 
Utilities  Commission. 

Gas  Utilities 
None. 

Electric  Utilities 

Investor-Owned: 
Bangor  Hydro-Electric  Company 
Central-Maine  Power  Company 

SUtK  Maryland  ^      *  .  - 

Regulatory  Authority:  Maryland  Public 
Service  Commisaioo. 

Gas  Utilities 

Investor-Owned: 

Baltimore  Gas  and  Electric  Company, 
Washington  Gas  Light  Company 

Electric  Utilities 
Investor-Owned: 

Baltimore  Gas  and  Electric  Company, 

Conowingo  Power  Company 
Delmarva  Power  and  Light  Company  of 

Maryland 
Potomac  Edison  Company 
Potomac  Electric  Power  Company 

Rural  Electric  Cooperatives: 

Southern  Maryland  Electric  Cooperative, 
Inc 

SUte:  Massacfausetto 

Regulatory  Authority:  Massachusetts 
Department  of  Public  Utilities 

Gas  Utilities 
Investor-Owned: 

Bay  State  Gas  Company 

Boston  Gas  Company 

Colonial  Gas  Energy  System 

Commonwealth  Gas  Company 

Lowell  Gas  Company 

Electric  Utilities 

Investor-Owned: 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Commonwealth  Electric  Company 
Eastern  Edison  Company 
Massachusetts  Electric  Company 
Western  Massachusetts  Electric  Company 

State:  Michigan 

Regulatory  Authority:  Michigan  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Consumers  Power  Company 
Michigan  Consolidated  Gas  Company 


Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned:  ,  * .    . 

Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric  Company 
'Lake  Superior  District  Power  Company 
'Michigan  Power  Company 
Upper  Peninsula  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  PubUc  Service  Corporation 
The  following  covered  utilities  within  the 

State  of  Michigan  are  not  regulated  by  the 

Michigan  Public  Service  Commission. 

Gas  Utilities  I      •(  ^ 

Investor-Owned: 
Battle  Creek  Gas  Company 

Electric  Utilities 
Publicly-Owned: 
Lansing  Board  of  Water  and  Light 

Stale:  MinnesoU 

Regulatory  Authority:  Minnesota  Public 
Utility  Commission. 

Gas  Utilities 

Investor-Owned 

Inter-City  Gas  Company 
Interstate  Power  Company 
Iowa  Electric  Li^t  and  Power  Company 
Minnegasco,  Inc. 

Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Peoples  Natural  Gas  Company-Division  of 
InterNorth.  Inc. 

Electric  Utilities 
Investor-Oiivned: 

Interstate  Power  Company 
Minnesota  Power  and  Light  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 
Rural  Electric  Cooperative: 
'Dakota  Electric  Association 

The  following  covered  utility  within  the 
State  of  Minnesota  is  not  regulated  by  the 
Minnesota  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned:         J 

'Rochester  Department  of  Public  Utilities 
Rural  Electric  Cooperatives: 

'Anoka  Electric  Cooperative 

State:  Mississippi 

Regulatory  Authority:  Mississippi  Public 
Service  Commission. 

Gas  Utilities  !  . 

Investor-Owned: 

Entex,  Inc. 

Mississippi  Valley  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Mississippi  Power  and  Light  Company 
Mississippi  Power  Company 


The  following  covered  utilities  within  the 
State  of  Mississippi  are  not  regulated  by  the 
Mississippi  Public  Service  Commission. 

Electric  Utilities 

Rural  Electric  Cooperatives: 

'4-County  Electric  Power  Association 
'Singing  River  Electric  Power  Association 
'Southern  Pine  Electric  Power  Association 

State:  Missouri  ^ 

Regulatory  Authority:  Missouri  Public 
Service  Commission 


t 

^ 


Gas  Utilities 

Investor-Owned: 

Associated  Natural  Gas  Company 
Gas  Service  Company 
Laclede  Gas  Company  Consolidated    i 
Missouri  Public  Service  Company 
Peoples  Natural  Gas  Company  Division  of 
InterNorth.  Inc. 

Electric  Utilities  \ 

Investor-Owned:  .     >  • 

Empire  District  Electric  Company 
Kansas  City  Power  and  Light  Company 
Missouri  Public  Service  Company 
St.  Joseph  Light  and  Power  Company 
Union  Electric  Company 

The  following  covered  utilities  within  the 
State  of  Missouri  are  not  regulated  by 
Missouri  Public  Service  Commission. 

Gas  Utilities  <. 

Investor-Owned:  > 

Cities  Service  Gas  Company  .  . 

Publicly-Owned:  * 

Springfield  City  Utilities     | 

Electric  Utilities  ^ 

Publicly-Owned: 

'Independence  Power  and  Light 
Department 

Springfield  City  Utilities      ^ 

State:  Montana 

Regulatory  Authority:  Montana  Public 
Service  Commission.  | 

Gas  Utilities  % 

Investor-Owned:  ^ 

Montana-Dakota  Utilities  Company 
Montana  Power  Company  ^ 

Electric  Utilities  \ 

Investor-Owned: 
Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Company 
Washington  Water  Power  Company  . 

SUte:  Nebraska  •     % 

Regulatory  Authority-Nebraska  Public 
Service  Commission. 

The  Conunission  does  not  regulate  the 
rates  and  service  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska 

The  following  covered  utilities  within  the 
State  of  Nebraska  are  not  regulated  by  the 
Nebraska  Public  Service  Commission. 


X 
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Electric  Utilities  .^ 

Publicly-Owned:  •  ;   •.' 

Lincoln  Electric  System  '  '^ 

Nebraska  Public  Power  District  .^■^.  - 
Omaha  Public  Power  District 

Gas  Utilities  „ 

Investor-Owned:  ■ '  I  ■ 

Gas  Service  Company  ^ 

Iowa  Electric  Light  and  Power  Company 
Iowa  Public  Service  Company 
KN  Energy,  Inc.  C 

Minnegasco,  Inc. 

Northwestern  Public  Service  Company 
Peoples  Natural  Gas  Company  Division  of 

Intemorth,  Inc. 
The  governing  body  of  each  Nebraska 
municipality  exercises  ratemaking 
jurisdiction  over  gas  utility  rates,  operations 
and  services  provided  by  a  gas  utility  within 
its  city  or  town  limits.  These  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA,  and  thus  have 
responsibilities  under  PURPA  identical  to 
those  of  the  State  regulatory  authority. 
Publicly-Owned: 
Metropolitan  Utilities  District  of  Omaha 

State:  Nevada 

Regulatory  Authority:  Nevada  Public 
Service  Commission. 

Gas  Utilities  ;       , 

Investor-Owned: 
Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned:  ' 

Idaho  Power  Company  ^      . 

Nevada  Power  Company 

Sierre  Pacific  Power  Company     i-" 

State:  New  Hampshire  "    ''■ 

Regulatory  Authority:  New  Hampshire 

Public  Utilities  Commission. 

:        ■     r 
Electric  Utilities 

Investor-Owned: 
Public  Service  Company  of  New 
Hampshire 

State:  New  Jersey 

Regulatory  Authority:  New  Jersey 
Department  of  Energy  Board  of  Public 
Utilities. 

Gas  Utilities  ^i 

Investor-Owned:  -.r 

Elizabethtown  Gas  Company 
New  Jersey  Natural  Gas  Company 
Public  Service  Electric  and  Gas  Company 
South  Jersey  Gas  Company        iv 

Electric  Utilities 

Investor-Owned:  •»   : 

Atlantic  City  Electric  Company 
Jersey  Central  Power  and  Light  Company 
Public  Service  Electric  and  Gas  Company 
Rockland  Electric  Company 

State:  New  Mexico 

Regulatory  Authority:  New  Mexico  Public 
Service  Commission.  o  ' 


Gas  Utilities 
Gas  Company  of  New  Mexico 

Electric  Utilities  -  ..  ■ 

Investor-Owned:  . 

El  Paso  Electric  Company 
Public  Service  Company  of  New  Mexico 
Southwestern  Public  Service  Company 
Texas-New  Mexico  Power  Company 

Rural  Electric  Cooperative: 

'Lea  County  Electric  Co<^)erative,  Inc. 

State:  New  York 

Regulatory  Authority:  New  York  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Brooklyn  Union  Gas  Company 
Columbia  Gas  of  New  York,  Inc. 
Consolidated  Edison  Company  of  New 

York.  Inc. 
Long  Island  Lighting  Company 
National  Fuel  Gas  Distribution  Corporation 
New  York  State  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 

Electric  Utilities 
Investor-Owned: 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

York 
Long  Island  Lighting  Company 
New  York  States  Electric  and  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric  Corporation 

The  following  covered  utility  within  the 
State  of  New  York  is  not  regulated  by  the 
New  York  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned: 
Power  Authority  of  New  Yoric 

State:  Nmth  Carolina 

Regulatory  Authority:  North  Carolina 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 
North  Carolina  Natural  Gas  Corporation 
Piedmont  Natural  Gas  Company 
Public  Service  Company,  Inc.  of  North 
Carolina 

Electric  Utilities 

Investor-Owned: 
Carolina  Power  and  Light  Company 
Duke  Power  Company 
'Nantahala  Power  ft  Light  Company 
Virginia  Electric  and  Power  Company 
The  following  covered  utilities  within  the 

State  of  North  Carolina  are  not  regulated  by 

the  North  Carolina  Utilities  Commission: 

Electric  Utilities 

Publicly-Owned: 
Fayetteville  Public  Works  Commission 
'Greenville  Utilities  Commission 


'High  Point  Electric  Utility  Department 
'Rocky  Mount  Public  Utilities 
'Wilson  Utilities  Department 
Rural  Electric  Cooperative*: 
'Blue  Ridge  Electric  Membership  Coip. 
'Rutherford  Electric  Membership 
Corporation 

State:  North  DakoU 

Regulatory  Authority:  NorA  Dakota  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 

InvestorOwned: 

Montana  Dakota  Utilities  Compairf 
Northern  States  Power  Con^iany  - 
Otter  Tail  Power  Company 

SUt0:Ohio 

Regulatory  Authority:  Ohio  PuUic  Utiiitia 
Conunission. 

Gas  Utilities 

Investor-Owned 
Cincinnati  Gas  and  Electric  Company 
Columbia  Gas  of  Ohio,  Inc 
Dayton  Power  and  Light  Company 
East  Ohio  Gas  Company 
National  Gas  and  Oil  Company 
West  Ohio  Gas  Company 

Electric  UUliUet    • 
Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 

Cleveland  Electric  Illuminating  Company 

Coltmibus  and  Southern  Ohio  Electric 
Company 

Dayton  Power  and  Light  Company 

Monongahela  Power  Company 

Ohio  Edison  Company 

Ohio  Power  Company  •    ' 

Toledo  Edison  Company 

The  following  covered  utilities  within  the 
State  of  Ohio  are  not  regulated  by  the  Ohio 
Public  Utilities  Commission: 

Electric  Utilities  -'    * ' 

Publicly-Owned: 

'Cleveland  Division  of  Li^t  and  Power 

Rtiral  Electric  Cooperatives: 

South  Central  Power  Company 

State:  Oklahoma 

Regulatory  Authority:  Coahoma 
Corporation  Commission 

Gas  Utilities 
Investor-Owned: 

Arkansas-Louisiana  Gas  Company 

Ariiansas-Oklahoma  Gas  Corporatiaa 

Gas  Service  Company 

Lone  Star  Gas  Company 

Oklahoma  Natural  Gas  Company 

Southern  Union  Gas  Company 

Union  Gas  System  Inc. 

Electric  Utilities 
Investor-Owned' 
Empire  District  Electric  Con^aay 
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Oklahoma  Gaa  and  Electric  Company 
Public  Service  Company  of  Oklahoma 
Southwestern  Public  Service  Company 
Rural  Electric  Cooperative: 
'Cotton  Eiectnc  Cooperative 

CaaUtilitiea 
Investor-Owned: 
Citias  Service  Cas  Company  ' 

State:  Dragon 

Regulatoiy  Authority:  Public  Utility 
Commissioner  of  Oregon. 

Gas  Utilibet 

Investor-Owned: 
Cascade  Natural  Gas  Corporatiaa 
Northwest  Natural  Gas  Company 

Electric  UtiMa* 

Investor-Owned:  " '  *'■■  '  ^ 

*CP  National  Corporation 
Idaho  Power  Company  ^     . 

Pacific  Power  and  Light  Company 
Portland  General  Electric  Company 

The  following  covered  utilities  within  the 
State  of  Oregon  are  not  regulated  by  the 
Public  Utility  Commissioner  of  Oregon: 

Electric  Utilities  ''♦ 

Publicly-Owned: 
Central  Lincoln  Ptople's  Utility  District 
'Clatskani*  I^Bople's  Utility  District 
Eugene  Water  and  Electric  Board 
'Springfield  Utilities  Board 

Rural  Electric  Cooperatives: 

'Umatilla  Electric  Cooperative  Association 

Stale:  Psunsyivaala 

Regulatory  Authority:  Pennsylvania  Public 
Utility  Commission. 

Gas  Utilities 
Investor-Owned: 

Carnegie  Natural  Gas  Company 

Columbia  Gas  of  Pennsylvania,  Inc. 

Equitable  Gas  Company 

National  Fuel  Cas  Distribution  Corporation 

North  Penn  Gas  Company 

Pennsylvania  Gas  and  Water  Company 

Peoples  Natural  Gas  Company 

Philadelphia  Electric  ConqMny 

T.W.  Phillips  Gas  and  Oil  Company 

UGI  Corporation 

Electric  Utilities 
Investor-Owned: 

Duquesne  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
Pennsylvania  Powrer  Company 
Pennsylvania  Rmrer  and  Light  Company 
Philadelphia  Electric  Company 
•UGI — Luzerne  Electric  Company 
West  Penn  Power  Company 
The  following  covered  utility  withh)  the 
State  of  Pennsyivnnia  is  not  regulated  by  the 
Pennsylvania  Public  Utility  Commission: 

Gas  Utilities 

Investor-Owned:     '    '  -  '  ?*•-•- 

Phildelphia  Gas  Works 


State:  Puerto  Rko 
Regulatory  Authority:  IHierto  Rico  Public 

Service  Commission. 

Gas  Utilities  |      ••-:.•.  -i 

None.  I 

Electric  Utilities 

None. 

The  following  covered  utility  within  Puerto 
Rico  is  not  tegulated  tiy  the  Puerto  Rico 
Public  Service  Commission: 


I 


Electric  Utilities 
Publicly-Owned- 
Puerto  Rico  Electric  Power  Authority 

SUte:  Rhode  Island 

Regulatory  Authority:  Rbode  Island  Public 
Utilities  Comnrisaion. 

GasUtHities  ti 

Investor-Owned: 
Providence  Cas  Company 

Electric  Utilities      1     "     ^ 

Investor-Owned: 

Blackstone  Valley  Electric  Company 
Narraganselt  Electric  Company 

State:  South  Carolina 

Regulatory  Authority:  South  Carolina 
Public  Service  Commission. 

Gas  Utilities  i 

Investor-Owned: 
Carolina  Pipeline  Company 
Piedmont  Natural  Gas  Company 
South  Carolina  Electric  and  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Carolina  Po«ver  and  Light  Company 

Duke  Power  Company 

South  Carolina  Electric  and  Gas  Company 

The  following  covered  utilities  within  the 
State  of  South  Carolina  is  not  regulated  by 
the  South  Carolina  Public  Service 
Commission:  i 

Electric  Utilities  • 

Publicly-0«vned:      ' 

South  Carolina  Public  Service  Authority 
Rural  Electric  Cooperatives: 

'Berkeley  Electric  Cooperatives.  Inc. 

sum  Smitt  Dd(ota 

Regulatory  Authority:  South  Dakota  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 

Iowa  Public  Service  Company 
Minnegasco,  Inc. 

Montana-Dakota  Utilities  Company 
Northwestern  Public  Service  Company 

Electric  Utilities 

In  vestur-Owned: 

Black  Hills  Ptnver  and  Light  Company 
Iowa  Public  Service  Company 
Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Northwestern  PubHc  Service  Company 
Otter  Tall  Power  Ctmipany 


The  following  covered  utility  within  the 
State  of  South  Dakota  is  not  regulated  by  the 
South  Dakota  Public  Service  Commission: 

Electric  Utilities        '  i 

Publicly-Owned: 
Nebraska  Public  Power  District 

Slate:  Tennessee   >  \ 

Regulatory  Authority:  Tennessee  Public 
Service  Commission. 

Gas  Utilities  t  . 

Investor-Owned: 

Chattanooga  Gas  Company 

Nashville  Gas  Company 

Electric  Utiiitiea  %       %    • 

Investor-Owned: 

Kingsport  Pbwer  Company 

The  bllowing  covered  utilities  within  the 
State  of  Tennessee  are  not  regulated  by  the 
Tennessee  Public  Service  Commission: 

Electric  Utilities  \  ■ 

Publicly-Owned: 

'Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
'Clarksville  Department  of  Electricity 
'Cleveland  Utilities 
•Greensville  Light  and  Power  System 
Jackson  Utility  Division — Electric 

Department 
Johnson  City  Power  Board 
Knoxville  Utilities  Board 
•Lenoir  City  Utilities  Board 
Memphis  Light  Gas  and  Water  Division 
'Murfreesboror  Electric  Department 
Nashville  Electric  Services 
Rural  Electric  Cooperatives: 

'Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 

Corporation 
'Duck  River  Electric  Membership 

Corporation 
'Gibson  County  Electric  Membership 

Corporation 
'Meriweather  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
'Southwest  Tennessee  Electric 

Membership  Corporation 
'Tri-County  Electric  Membership 

Corporation 
'Upper  Cumberland  Electirc  Membership 

Corporation 
Volunteer  Electirc  Cooperative 

Gas  Utilities 
Publicly-Owned: 
Memphis  Light.  Gas  and  Water  Division 

State:  Tennessee 


Regulatory  Authority:  Teni 
Authority. 


Valley 


Gas  Utilities 
None. 


I 


Electric  Utilities 

Publicly-Owned: 

'Bowling  Green  Municipal  Utilities 
•Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Ptnrer  Board 


I 
\ 
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•Clarksville  Department  of  Electricity 

'Cleveland  Utilities 

Decatur  Electric  Department 

Florence  Electric  Department 

'Greeneville  Light  and  Power  System 

Huntsville  Utilities 

]ackson  Utility  Division — Electric 

Department 
Johnson  City  Power  Board 
Knoxviile  Utilities  Board 
•Lenoir  City  Utilities  Board 
Memphis  Light.  Gas  and  Water  Division 
•Murfreesboro  Electric  Department 
Nashville  Electric  Service  ,    , 

Rural  Electric  Cooperatives:  -  .. 

•Appalachian  Electric  Cooperative  - 
Cumberland  Electric  Membership 

Corporation 
*Duck  River  Electric  Membership 

Corporation 
*Four-County  Electric  Power  Association 
*Gib«on  County  Electric  Membership 

Corporation 
*Meri  wether  Lewis  Electric  Cooperative 
Middle  Tennessee  Electric  Membership 

Corporation 
North  Georgia  Electric  Membership 

Corporation 
Pennyrile  Rural  Electric  Cooperative 

Corporation 
.  .'Southwest  Tennessee  Electric 

Membership  Corporation 
•Tri-County  Electric  Membership 

Corporation 
'  *  'Upper  Cumberland  Electric  Membership 

Corporation 
Volunteer  Electric  Cooperative 
Warren  Rural  Electric  Cooperative 

Corporation 
•West  Kentucky  Rural  Electric  Cooperative 

Corporation 

State:  Texas 

Regulatory  Authority:  Texas  Public  Utility 

Commission. 

Gas  Utilities  ■■■■■  '    r 

Investor-Owned: 

None.  • 

Electric  Utilities  ''  ■•• 

Investor-Owned:  '' 

Central  Power  and  Light  Company 
El  Paso  Electric  Company 
Gulf  States  Utilities 
Houston  Lighting  and  Power  Company 
-    Southwestern  Electric  Power  Company 
•Southwestern  Electric  Service  Company 
Southwestern  Public  Service  Company 
Texas-New  Mexico  Power  Company 
.  Texas  Utilities  Electric  Company 

West  Texas  Utilities  Company 
Publicly-Owned: 

•Lower  Colorado  River  Authority 
Rural  Electric  Cooperatives: 
•Bluebonnet  Electric  Cooperative,  Inc. 
•Guadalupe  Valley  Electric  Cooperative 
Pedemales  Electric  Cooperative 
•Sam  Houston  Electric  Cooperative 
The  governing  body  of  each  Texas 
municipality  exercises  exclusive  original 
jurisdiction  over  electric  utility  rates, 
operations  and  services  provided  by  an 
electric  utility  (whether  privately  owned  or 
publicly  owned),  within  its  city  or  town 


limits,  unless  the  municipality  has 
surrendered  this  jurisdiction  to  the  Texas 
Public  Utility  Commission.  The  Commission 
hears  de  novo  appeals  from  the  decisions  of 
such  municipalities.  T1)ese  municipal 
authorities  would  be  State  agencies  as 
defined  by  PURPA,  and  thus  have 
responsibilities  under  PURPA  identical  to 
those  of  a  State  regulatory  authority. 

The  municipally-owned  electric  utilities 
listed  below  are  not  under  the  commission's 
original  ratemaking  jurisdiction. 

Electric  Utilities 
Publicly-Owned: 

Austin  Electric  Department 

Garland  Electric  Department 

•Lubbock  Power  and  Light 

San  Antonio  City  Public  Service  Board 

State:  Texas 

Regulatory  Authority:  Railroad 
Commission  of  Texas. 

Gas  Utilitiea 
Investor-Owned: 

Ari(ansas-Louisiana  Gas  Company 

Energas  Company  * 

Entex,  Inc. 

Lone  Star  Gas  Company 

Peoples  Natural  Gas  Division  of  Northern 
Natural  Gas  Company 

Southern  Union  Gas  Company 

The  Railroad  Commission  of  Texas  has 
special  appellate  jurisdiction  over  ratemaking 
decisions  of  the  governing  body  of  any 
municipality  which  affect  the  rates  of  a 
municipally-owned  gas  utility  as  provided  by 
State  statute.  The  governing  body  of  each 
Texas  mimicipality  exercises  exclusive 
original  ratemaking  jurisdiction  over  gas 
utility  rates,  operations,  and  services 
provided  by  a  gas  utility  within  its  dty  or 
town  limits.  These  municipal  authorities 
would  be  State  agencies  as  defmed  by 
PURPA  and  thus  have  responsibilities  under 
PURPA  identical  to  those  of  a  State 
regulatory  authority. 

The  following  covered  utilities  within  the 
State  of  Texas  are  not  regulated  by  the 
Railroad  Commission  of  Texas: 

Gas  Utilities 
Investor-Owned: 

City  Service  Gas  Company 
Public-Owned: 

City  Public  Service  Board  (San  Antonio] 

SUte:  UUh 

Regulatory  Authority:  Utah  Public  Service 
Commission. 

Gas  Utilities 
Investor-Owned: 
Mountain  Fuel  Supply  Company 

Electric  Utilities 
Investor-Owned: 

Utah  Power  and  Light  Company 
Rural  Electric  Cooperatives: 

Moon  Lake  Electric  Association 

State:  Vermont 

Regulatory  Authority:  Vermont  Public 
Service  Board. 


Gas  Utilities 

None. 
Electric  Utilities 
Investor-Owned: 
Central  Vermont  Public  Service 

Corporation 
Green  Mountain  Power  Corporation 
Public  Service  Company  of  New 
Hampshire 

SUte:  Virgbiia 

Regulatory  Authority:  Virginia  Stale 
Corporation  Commission. 

Gas  Utilities 
Investor-Owned: 

Columbia  Gas  of  Virginia,  Ina 

Commonwealth  Gas  Services,  Ina 

Virginia  Natural  Gas 

Washington  Gas  Light  Cmnpany 

Electric  Utilities 

Investor-Owned: 
Appalachian  Power  Company 
Delmarva  Power  and  Light  Company 
•Old  Dominion  Power  Company 
Potomac  Edison  Company 
Potomac  Electric  Power  Company 
Virginia  Electric  and  Power  ConqMny 

Rural  Electric  Cooperatives 
Northern  Virginia  Electric  Co<^)erative 
Rappahannodi  Electric  Corporation 
The  following  covered  utility  within  the 
State  of  Virginia  is  not  regulated  by  the 
Virginia  State  Corporation  Commission. 

Gas  Utilities 
Publicly-Onvned: 
City  of  Richmond.  Virginia.  Department  of 
Public  Utilities 

Electric  Utilities 
Publicly-Owned: 
•Danville  Water.  Gas  &  Electric 

State:  Washington 

Regulatory  Authority:  Washington  Utilitiea 
and  Transportation  Commission. 

Gas  Utilities 

Investor-Owned: 
Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 
Pacific  Power  and  Light  Company 
Puget  Sound  Power  and  Light  Company 
Washington  Water  Power  Company 
The  following  covered  utilities  within  the 

State  of  Washington  are  not  regulated  by  the 

Washington  Utilities  and  Transportation 

Commission. 

Electric  Utilities 

Publicly-Owned: 

•Port  Angeles  Light  and  Water  Department 
Public  Utility  District  No.  1  of  Benton 
County 


BEST  COPY  AVAILABLE 


Federal  Regbter  /  Vol  5ft  Na  250  /  Monday.  Decanber  30.  1966  /  Notices 


Public  Utility  District  No.  1  of  Ckelan 

County 
Public  Utility  District  No.  1  of  Clark  County 
Public  Utility  District  No.  1  of  Cowbtz 

County 
'Public  Utility  District  No.  1  of  Douglas 

County 
'Public  Utility  District  No.  1  of  Franklin 

County 
Public  Utility  District  No.  1  of  Grant  County 
Public  Utility  District  No.  1  of  Grays 

Harbor  County 
'Public  Utility  District  No.  1  of  Lewis 

County 
Public  Utility  District  No.  1  of  Snohomish 

County 
'Richland  Energy  Service  Department 

Seattle  City  Light  Department 
Tacoma  Pubiic  Utility — Light  Division 

SUte:  West  Virginia 

Regulatory  Authority:  West  Virginia  Public 
Service  Commission. 

Cos  Utilities 
Investor-Owned: 

Columbia  Gas  of  West  Virginia.  Inc. 

Consolidated  Gas  Supply  Corporation 

Equitable  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Appalachian  Power  Company 

Monongahela  Power  Company 

Potomac  Edison  Company 

Virginia  Electric  and  Power  Company 

Wheeling  Electric  Company 

SUIe:  WiaoaoM 

Regulatory  Authority:  Wisconsin  Public 
Service  Commission 

Gas  Utilities 

Investor-Owned: 
Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Fuel  and  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 

'Lake  Superior  District  Power  Company 
Madisoo  Gas  and  Electric  Company 
Northern  States  Power  Company 
WisctHuin  Electric  Power  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

State:  Wyoming 

Regulatory  Authority:  Wyoming  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 
Cheyenne  Light  Fuel  and  Power  Company 
Kansas-Nebraska  Natural  Gas  Company 
Montana-Dakota  Utilities  Company 
Mountain  Fuel  Supply  Company 

Electric  Utilities 

Investor-Owned: 
Black  Hills  Rower  and  Light  Company 
Montana-Dakota  Utilities  Company 


Pacific  Power  and  Ligiit  Company 
Utah  RDw«r  and  Light  Company 
Rural  Eiectnc  Coopemlive: 
TH-Country  Electric  Aasodetion,  inc. 

Appendix  B 

Electric  Utilities  ,  *  * 

All  utilities  listed  below  had  electric 
eneregy  sales,  for  purposes  other  than  resale, 
in  excess  of  500  million  kilowatt  hours  in 
1978,  1977, 19781 1979. 1980, 1981. 1982. 1963  or 
1964.  All  except  those  marked  (*)  are  covered 
by  PURPA  Title  I  and  NECPA  Title  n  and  Vn. 
Utilities  marked  (*)  either  did  not  exceed  the 
NECPA  threshold  of  750  million  kilowatt-hour 
in  1984  for  purposes  other  than  resale,  or  do 
not  have  residential  or  commerical  sales  and 
therefore,  are  not  covered  by  NKTA  Titles  II 
and  vn.  The  utilities  listed  more  than  once 
have  sales  in  more  than  one  State,  and  those 
States  are  inAoeted  by  abbreviations  in 
parentheses. 

Investor-Owned: 
Alabama  Power  Company 
Appalachian  Power  Company  (VAJ 
Appalachian  n>wer  Company  (WV) 
Arizona  Public  Service  Company 
Arkansas  Power  &  Light  Company  [AR] 
Arkansas  Power  &  Ught  Company  [LA] 
Atlantic  City  Blectric  Company 
Baltimore  Gas  &  Electric  Company 
Bvngor  Hydro-Electric  Company 
llack  Hills  Power  »  Light  Company  [MT] 
Black  Hills  Power  &  Light  Company  [SD] 
Black  Hills  Power  ft  Li^t  Company  [WY] 
Blackstone  VaUey  Electric  Company 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Carolina  Power  ft  Light  Company  |NC] 
Carolina  Power  A  Light  Company  JSC] 
Central  Hudson  Gas  ft  Electric  Corporation 
Central  Illinois  Light  Company 
Central  Uliaois  Public  Service  Company 
Central  Louisiana  Electric  Company 
Central  Maine  Power  Company 
Central  Power  ft  Light  Company 
Central  Vermont  Public  Service 

Corpora  tioa 
Cincinnati  Gas  ft  Electric  Company 
Cleveland  Ellectric  Illuminating  Company 
Columbus  and  Southern  Ohio  Electric 

Company 
Commonwealth  Edison  Company 
Commonwealth  Electric  Company 
Connecticut  Light  ft  Power  Company 
'Conowingo  Power  Company 
Consolidated  Edison  Company  of  New 

York 
Consumer  Power  Company 
*CP  National  Corporation 
Dayton  Power  ft  Light  Company 
Delmarva  Power  ft  Light  Company  (DE] 
Delmarva  Power  ft  Light  Company  [VA] 
Delmarva  Power  ft  Light  Company  of 

Maryland 
Detroit  Edison  Company 
Duke  Power  Company  (NCJ 
Duke  Power  Company  (SC| 
Duquesne  Light  Company 
Eastern  Edison  Company 
El  Paso  Electric  Company  [NM] 
El  Paso  Electric  Company  |TX] 
Empire  District  Electric  Company  (AR) 
Empire  District  Electric  Company  [KS] 
Empire  District  Electric  Company  [MO] 


Empire  District  Electric  Compaay  (OK] 

Florida  Power  Corporation 

Florida  Power  ft  L^l  Company 

Georgia  Power  Company 

Green  Moantain  Power  Corporation 

Gulf  Power  Company 

Gulf  States  Utilities  Company  |LA) 

Gulf  States  Cotnpany  [TX] 

Hawaiian  Electric  Coraopany  Inc. 

Houston  Lighting  ft  Power  Company 

Idaho  Power  Company  \fD] 

Idaho  Power  Company  fNV] 

Idaho  Pbww  Company  (ORJ 

Illinois  Power  Company 

Indiana  ft  Michigan  Electric  Company  (IN) 

Indiana  ft  MicUgaa  Blectric  Company  JMI] 

IndianapoUs  Power  ft  Light  Comopany 

Interstate  Power  Company  |iA| 

Interstate  Power  Company  JIL) 

Interstate  Power  Company  JMNJ 

Iowa  Electric  Light  ft  Power  Company 

Iowa-Illinois  Gas  ft  Electric  Company  |IA) 

Iowa-Illinois  Gas  ft  Electric  Company  jIL] 

Iowa  Power  ft  Light  Company 

loara  Public  Serrice  Company  (LA) 

Iowa  Public  Service  Company  JSD] 

Iowa  Sonthem  Utilities  Company 

Jersey  Central  Power  ft  Light  Company 

Kansas  Oty  Power  ft  U^t  Company  |KS| 

Kansas  City  Power  ft  Light  Company  (MO] 

Kansas  Gas  ft  Electric  Company 

Kansas  Power  ft  Li^t  Company 

Kentucky  Power  Company 

Kentucky  Utilities  Company 

Kingsport  Power  Company 

'Lake  Superior  District  Power  Company 

(MIJ 
'Lake  Superior  District  IVnver  Company 

(WIJ 
Long  Island  Lighting  Company 
Louisiana  Power  ft  Light  Company 
Louisville  Gas  ft  Electric  Company 
Madison  Gas  ft  Electric  Company 
Massachusetts  Electric  Company 
Metropolitan  Edison  Company 
'Michigan  Power  Company 
Minnesota  Power  ft  Light  Company 
Mississippi  Power  Company 
Mississippi  Power  ft  Light  Company 
Missouri  Public  Service  Company 
Monongahela  Power  Company  [OH] 
Monongahela  Power  Company  [WV] 
Montana-Dakota  Utilities  Company  |MT] 
Montana-Dakota  Utilities  Company  JND] 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  |WYJ 
Montana-Dakota  Power  Company 
'Nantahala  Power  ft  Light  Company 
Narragansett  Electric  Company 
Nevada  Power  Company 
New  Orleans  Public  Service  Inc. 
New  York  State  Electric  ft  Gas  Corporation 
Niagara  ^ohawk  Power  Company 
Northern  Indiana  Public  Service  Company 
Northern  States  Power  Company  (MN] 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  [SD] 
Northern  Stales  Power  Company  JWI] 
Northwestern  Public  Service  Company 
Ohio  Edison  Company  x 
Ohio  Power  Company    :' 
Oklahoma  Gas  ft  Electric  Company  [AR] 
Oklahoma  Gas  ft  Electric  Company  [OK] 
Old  Dominion  Power  Company 
Orange  ft  Rockland  Utilities 


UMI 
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Otter  Tall  Power  Company  (MN] 
Otter  Tall  Power  Company  |ND] 
Otter  Tall  Power  Company  ISD] 
Pacific  Gas  &  Qectric  Company 
Pacific  Power  Light  Company  [CAJ 
Pacific  Power  light  Company  [ID] 
Pacific  Power  Light  Company  [MT) 
Pacific  Power  Light  Company  \OR]       .  .  - 
Pacific  Power  Light  Company  (WA) 
Pacific  Power  Light  Company  fWY) 
Pennsylvania  Electric  Company 
Pennsylvania  Power  &  Li^t  Company 
Pennsylvania  Power  Company 
Philadelphia  Etectric  Company 
Portland  Genvral  Electric  Company 
Portland  General  Electric  Company 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VAJ    . 
Potomac  Edison  Company  (WV) 
Potomac  Edison  Power  Company  (DC) 
Potomac  Edison  Power  Company  (MD) 
Potomac  Ediaon  Power  Company  (VA) 
Public  Service  Company  of  Colorado 
Public  Service  Company  of  Indiana 
Public  Service  Company  uf  New 

Hampshire  (NH)  •* 

Public  Service  Company  of  New 

Hampshire  (VT) 
Public  Service  Company  of  New  Mexico 
Public  Service  Company  of  Oklahoma 
Pabiic  Service  Elecdic  and  Gas  Company 
Puget  Sound  Power  &  Light  Company 
Rochester  Gas  A  Electric  Corporation 
Rockland  Electric  Company 
St.  Joseph  Light  ft  Power  Company 
San  Diego  Gas  &  Electric  Company 
Savannah  Electric  &  i^rwer  Company 
Sierra  Pacific  Power  Company  (CA) 
Sierra  Pacific  Power  Company  (NV) 
South  Carolina  Electric  ft  Gas  Company 
Southern  California  Edison  Company 
Southern  Colorado  Power  Division  of 

Centel  (CO) 
Southern  Indiana  Gas  ft  Electric  Company 
Southwestern  Electric  Power  Company 

(AR) 
Southwestern  Electric  Power  Company 

(LA). 
Southwestern  Electric  Power  Company 

(TX) 
Southwestern  Electric  Service  Company 
Southwestern  Public  Service  Company  (KS) 
Southwestern  Public  Service  Company 

(NM) 
Southwestern  Public  Service  Company 

(OK) 
Southwestern  Public  Service  Company 

(TX) 
Tampa  Electric  Company 
Texas-New  Mexico  Power  Company 
Texas  Utihties  Electric  Company 
Toledo  Edison  Company 
Tucson  Electric  Power  Company 
*UGI-Luzeme  Electric  Division 
Union  Electric  Company  (LA) 
Union  Electric  Company  (XL) 
Union  Electric  Company  (MO) 
Union  Light.  Heal  ft  Power  Company 
United  Illuminating  Company 
'Upper  Peninsula  Power  Company 
Utah  Power  ft  Light  Company  (ID) 
Utah  Power  ft  Light  Company  (UT) 
Utah  Power  ft  Light  Company  fWY) 
Virginia  Electric  ft  Power  Company  (NC) 
Virginia  Electric  ft  Power  Company  (VA) 
Virginia  Electric  ft  Power  Company  (WV) 


Washington  Water  Power  Company  (iD) 
Washington  Water  Power  Company  [MT) 
Waahlngloii  Vfater  Power  Company  (WA) 
West  Perni  Power  Company 
West  Tvxsa  (ftilitiet  Gampmy 
Werteni  MaeMdMwetta  Electric  Company 
Westtm  Power  Dhrision  of  Cental  (KS) 
WneoHng  Electnc  Cenpany 
Wiscooain  Elactric  Pswer  Company  (MI) 
WiaooBsiii  Electric  Power  Cam|Mny  (WI) 
Wisconsin  Power  ft  Light  Company 
Wisconsin  PubHc  Service  CoriMratMn  (MI) 
Wiscooain  Public  Sanrice  CanmratioB  (WI) 
PnWidy -Owned: 

'Albany  Water,  Gas  ft  Light  Commission 

(GA) 
Anaheim  PuMic  Utilities  Department  (CA) 
'Anchorage  Municipal  Light  ft  Power 

Department  (AK) 
Austin  Electric  Department  (TX) 
'Bowling  Green  Municipal  Utilities  (KY) 
'Bristol  Tennessee  Electric  System  (TN) 
'Brownsville  Public  UHlity  Board  (TX) 
Burbank  Public  Service  Department  (CA) 
Central  Lincoln  People's  Utility  District 

(OR) 
Chattanooga  Electoic  Power  Board  (TN) 
*ClaricsviUe  Department  of  Electricity  (TN) 
'Clatskanie  People's  Utility  District  (OR) 
'Cleveland  Division  of  Light  ft  Power  (OH) 
'Cleveland  Utilities  (TN) 
Colorado  Springs  Department  of  Utilities 

(CO) 
'Dalton  Water,  Ligkt  ft  Sink  (GA) 
'Danville  Water.  Gas  ft  Elactric  (VA) 
Decatur  Electric  Department  (AL) 
'Dothan  Electric  Department  (AL) 
Eugene  Water  ft  Electric  Board  (OR) 
Fayetteville  Public  Worits  Commission 

(NC) 
FloreBce  Electric  Department  (AL.TN) 
Gainesville  Regional  Utilities  (FL) 
Gariand  Electric  Department  (TX) 
Glendale  Public  Service  Department  (CA) 
'Creeneville  Light  ft  Power  System  (TN) 
'Greenville  Utilities  Commission  (NC) 
'Groton  Public  Utilities  (CT) 
•High  Point  Electric  Utility  Dept.  (NC) 
Huntsville  Utilities  (ALj 
Imperial  Irrigation  District  (CA) 
'Independence  Power  ft  Ught  Department 

(MO) 
Jackson  Utility  Division — Electric 

Department  (TN) 
Jacksonville  Electric  Aatliority  {TN) 
Johnson  City  Power  Board  (TN) 
Kansas  City  Board  of  Public  Utilities  (KS) 
I       Knoxville  UUlities  Board  (TN) 
Lafayette  Utilities  System  (LA) 
Lakeland  Department  of  Electricity  and 

Water  (FL) 
Lansing  Board  of  Water  ft  Light  (MI) 
'Lenoir  City  Utililiea  Board  (TN) 
Lincoln  Electric  System  (NE) 
Los  Angeles  Department  of  Water  and 

Power  (CA) 
'Lower  Colorado  River  Authority  (TX) 
'Lubbock  Power  ft  Light  (TX) 
Memphis  Light.  Gas  ft  Water  Division  (TN) 
Modesto  Irrigation  District  (CA) 
'Murfreesboro  Electric  Dept.  (TO) 
'Muscatine  Power  ft  Water  (lA) 
Nashville  Electric  Service  (TN) 
Nebraska  Public  Power  District  (NE) 
Nebraska  Public  Power  District  (SD) 
'North  Little  Rock  Electric  Department 

(AR) 


'OcalaUtilii«es(FU 
Omaha  Public  Power  District  (lA) 
Omaha  Public  Power  District  (NEJ 
Oriando  Utilities  Commission  (FL) 
'Owaosboro  Municipal  Ulflities  [KT] 
Palo  Alto  Electric  Utility  (CA) 
Pasadena  Water  ft  Power  Department  (CA) 
•Power  Authority  of  New  "York  (NY) 
'Port  Angeles  Light  ft  Water  Dei>artment 

(WA) 
Public  Utilify  District  N&  1  of  Benton 

Connly  (WA) 
Public  Utility  District  No.  1  of  Chelan 

County  (WA) 
PubTic  Utility  District  No.  1  of  Clarii  County 

(WA) 
Public  Utility  District  No.  1  of  Cow1it2 

County  (W  A) 
'Public  UtiHty  District  No.  1  of  Douglas 

County  (WA) 
'Public  Utility  District  No.  1  of  Franklin 

County  (WA) 
Public  Utility  District  No.  1  of  Grant  County 

(WA) 
Public  Utility  District  No.  1  of  Grays 

Harbor  County  (WAi 
'Public  Utility  District  No.  1  of  Lewis 

County  (WA) 
Public  UtiHty  District  No.  1  of  Snohomish 

County  (WA) 
Puerto  Rico  Electric  Power  Authority 
'Richland  Enei^gy  Services  Department 

(WA) 
'Richmond  Power  ft  Li^  (IN) 
Riverside  Public  Utilities  (CA) 
'Rochester  Department  of  Public  Utilities 

(MN) 
'Rocky  Mount  Public  Utilities  (NC) 
Sacramento  Mimicipal  Utility  District  (CA) 
Salt  River  Project  Agricultural 

Improvement  and  Power  District  (A^ 
San  Antonio  City  Public  Service  Boaid 

(TX) 
Santa  Gara  Electric  Department  (CAJ 
Seattle  City  Light  Department  (WA) 
South  Carolina  Public  Service  Authority 
'Springfield  City  Utihties  (MO) 
'Springfield  UUliUes  Board  (OR) 
Springfield  Water,  light  ft  Power 

Department  (IL) 
Tacoma  PubHc  Utilities — Lig^  Divraon 

(WA) 
'Trico  Electric  Cooperative,  Inc.  (AZ) 
Tallahassee,  City  of  (FL) 
Turlock  Irrigation  District  (CA) 
Vernon  Municipial  light  Deparlmenl  (CAJ 
'Wilson  Utilities  Departinent  (NC) 

RuraJ  Electric  CoaperativeB 

'Anoka  Electric  Cooperative  (MN) 
'Appalachian  Electnc  Cooperative  iiW) 
"Berkeley  Electric  Cooperative  (SCJ 
'Bluebonnet  Electric  Cooperative,  toe.  (TX) 
*Bh>e  Ridge  Electric  Mmibtuhip 

Corporation  (NC) 
Chugach  Electric  Assoaatton  (AK| 
Clay  Electric  Cooperative  (FL) 
Cobb  Electric  Membersliip  Coipoiatiww 

(GA) 
•Cotton  Electric  Cooperative  (OK) 
Cumberland  Electric  Membership 

Corporation  (TN) 
'Dakota  Electric  Association  (MN) 
'Donglas  County  Electnc  Membership 

Corporation  (GA) 
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'Dixie  Electric  Membership  Corporation 

(LA) 
Duck  River  Electric  Membership 

Corporation  (TN) 
'First  Electric  Cooperative  Corporation 

(AR) 
'Flint  Electric  Membership  Corporation 

(GA) 
'Four  County  Electric  Power  Association 

(MS) 
'Gibson  County  Electric  Membership 

Corporation  (TN) 
Green  River  Electric  Corporation  (KY) 
'Guadahipe  Valley  Electric  Cooperative 

(TX) 
Henderson-Union  Rural  Electric 
Cooperative  Corporation  (KY) 
'Intennountain  Rural  Electric  (CO) 
Jackson  Electric  Membership  Corporation 

(GA) 
'Lea  County  Electric  Cooperative,  Inc. 

(NM)     . 
Lee  County  Electric  Cooperative  (FL) 
•Meriwether  Lewis  Electric  Cooperative 

(TN) 
Middle  Tennessee  Electric  Membership 

Corporation  (TN) 
'Midwest  Energy  Incorporated  (KS) 
Moon  Lake  Electric  Association  (CO) 
'Northern  Virginia  Electric  Cooperative 

(VA) 
North  Georgia  Electric  Membership 

Corporation  (TX) 
Pedernales  Electric  Cooperative 

Corporation  (TX) 
Pennyrile  Rural  Electric  Cooperative 

Corporation  (KY.  TN) 
Rappahannock  Electric  Cooperative  (VA) 
Rural  Electric  System  (AL) 
'Rutherford  Electric  Membership 

Corporation  (NC) 
'Sam  Houston  Electric  Cooperative  (TX) 
'Singing  River  Electric  Power  Association 

(MS) 
South  Central  Power  Company  (OH) 
Southern  Maryland  Electric  Cooperative, 

Inc.  (MD) 
'Southern  Pine  Electric  Power  Association 

(MS) 
Southwest  Louisiana  Electric  Membership 

Corporation  (LA) 
'Southwest  Tennessee  Electric 

Membership  Corporation  (TN) 
'Sumter  Electric  Cooperative  (FL) 
Tri-Coimty  Electric  Aissociation.  Inc.  (WY) 
Tri-County  Electric  Membership 

Corporation  (TN) 
'Umatilla  Electric  Cooperative  Association 

(OR) 
'Upper  Cumberland  Electric  Membership 

Corporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
'Walton  Electric  Membership  Corporation 

(GA) 
Warren  Rural  Electric  Cooperative 

Corporation  (KY) 
'West  Kentucky  Rural  Electric  Cooperative 

Corporation  (KY) 
Withlacoochee  River  Electric  Cooperative 
(FL) 

Federal  Agencies 

'Bonneville  Power  Administration  (OR) 
'Tennessee  Valley  Authority  (TN) 
'Western  Area  Power  Administration  (CO) 


Gas  Utilities 

All  gas  utilities  listed  below  had  natural 
gas  sales,  for  purposes  other  than  resale,  in 
excess  of  10  billion  cubic  feet  in  1976. 1977, 
197a  1979. 198a  1981. 1982. 1983  or  1964.  All 
except  those  marked  (')  are  covered  by 
PURPA  Tide  CI  and  NECPA  Titles  II  and  VD. 
Utilities  marked  (*)  are  not  covered  by 
NECPA  Titles  0  and  VII  because  they  either 
did  not  exceed 

the  NECPA  threshold  of  10  billion  cubic  feet 
in  1964  for  purposes  other  than  resale,  or  do 
not  have  residential  or  commercial  sales.  The 
utihties  listed  more  than  once  have  sales  in 
more  than  one  State  and  those  States  are 
indicated  by  abbreviations  in  parentheses. 

Investor-Owned 
Alabama  Gas  Corporation 
Alabama-Tennessee  Natural  Gas  Company 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company  (AR) 
Arkansas-Louisiana  Gas  Company  (KS) 
Arkansas-Louisiana  Gas  Company  (LA) 
Aricansas-Louisiana  Gas  Company  (OK) 
Arkansas-Louisiana  Gas  Company  (TX) 
Aricansas-Oklahoma  Gas  Corporation  (AR) 
Arkansas-CMdahoma  Gas  Corporation  (OK) 
Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company  (AR) 
Associated  Natural  Gas  Company  (MO] 
Atlanta  Gas  Light  Company 
Baltimore  Gas  k  Electric  Company .  . 
Battle  Creek  Gas  Company  ^    ,. 

Bay  State  Gas  Company  ^' .      ' ' ' '  ■' 

Boston  Gas  Company  ' "-"  ^ 

Brooklyn  Union  Gas  Company  •' ' 

Carnegie  Natural  Gas  Company       "    '      •  * 
Carolina  Pipeline  Company 
Cascade  Natural  Gas  Corporation  COR) 
Cascade  Natural  Gas  Corporation  (WA) 
Central  Illinois  Light  Company 
Central  Illinois  Public  Service  Company 

Chattanooga  Gas  Company  (TN) 

Cheyenne  Light,  Fuel  and  Power  Company 

Cincinnati  Gas  and  Electric  Company 

Cities  Services  Gas  Company  (covered  by 
NECPA  only) 

'City  Gas  Company  of  Florida 

City  Service  Gas  Company 

Colonial  Gas  Energy  System 

Columbia  Gas  of  Kentucky,  Inc. 

Columbia  Gas  of  New  York,  Inc. 

Columbia  Gas  of  Ohio,  Inc. 

Columbia  Gas  of  Pennsylvania,  Inc. 

Columbia  Gas  of  Virginia,  Inc. 

Columbia  Gas  of  West  Virginia,  Inc. 

Commonwealth  Gas  Company 

Commonwealth  Gas  Service  Incorporated 

Commonwealth  Gas  Services,  Incorporated 

Connecticut  Light  &  Power  Company 

Connecticut  Natural  Gas  Corporation 

Consolidated  Edison  Company  of  New 
York,  Inc. 

Consolidated  Gas  Supply  Corporation 

Consumers  Power  Company 

Dayton  Power  &  Light  Company 

Delmarva  Power  &  Light  Company  (DE) 

East  Ohio  Gas  Company 

Elizabethtown  Gas  Company 

Energas  Company 

Enstar  Natural  Gas  Company 

Entex  Inc.  (LA) 

Entex  Inc.  (MS) 

Entex  Inc.  (TX) 

Equitable  Gas  Company  (PA) 

Equitable  Gas  Company  (WV) 


Gas  Company  of  New  Mexico 

Gas  Light  Company  of  Columbus 

Gas  Service  Company  (KS) 

Gas  Service  Company  (MO) 

Gas  Service  Company  (NE) 

Gas  Service  Company  (OK) 

Greeley  Gas  Company  (CO) 

Greeley  Gas  Company  (KS) 

Gulf  States  Utilities  Company 

Illinois  Power  Company 

Indiana  Gas  Company 

Inter  City  Gas  Company 

Intennountain  Gas  Company 

Interstate  Power  Company  (lA) 

Interstate  Power  Company  (MN) 

Iowa  Electric  Light  *  Power  Company  (CO) 

Iowa  Electric  Light  A  Power  Company  (lA) 

Iowa  Electric  Light  &  Power  Company 

(MN) 
h)wa  Electric  Light  A  Power  Company  (NE) 
Iowa-Illinois  Gas  h  Electric  Company  (lA) 
lowa-nhnols  Gas  &  Electric  Company  (IL) 
Iowa  Power  ft  Light  Company 
Iowa  Public  Service  Company  (lA) 
Iowa  Public  Service  Company  (NE) 
Iowa  Public  Service  Company  (SD) 
Iowa  Southern  Utilities  Company 
Kansas-Nebraska  Natural  Gas  Company 

(CO) 
Kansas-Nebraska  Natural  Gas  Company 

(KS) 
Kansas-Nebraska  Natural  Gas  Company 

(WY) 
Kansas  Power  ft  Light  Company 
KN  Energy,  Inc. 

Laclede  Gas  Company  Consolidated 
Lone  Star  Gas  Company  (OK) 
Lone  Star  Gas  Company  (TX) 
Long  Island  Lighting  Company 
Louisiana  Gas  Service  Company 
Louisville  Gas  &  Electric  Company 
Lowell  Gas  Company 
Madison  Gas  ft  Light  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Utilities  Company 
Michigan  Power  Company 
Minnegasco,  Inc.  (MN) 
Minnegasco,  Inc.  (NE) 
Minnegasco.  Inc.  (SD) 
Mississippi  Valley  Gas  Company 
Missouri  Public  Service  Company 
Mobile  Gas  Service  Corporation 
Montana-Dakota  Utilities  Company  (MN) 
Montana-Dakota  Utilities  Company  (MT) 
Montana-Dakota  Utilities  Company  (ND) 
Montana-Dakota  Utilities  Company  (SD) 
Montana-Dakota  Utilities  Company  (WY) 
Montana  Power  Company 
Mountain  Fuel  Supply  Company  (UT) 
Mountain  Fuel  Supply  Company  (WY) 
Nashville  Gas  Company 
National  Fuel  Gas  Distribution  Corporation 

(NY) 
National  Fuel  Gas  Distribution  Corporation 

(PA) 
National  Gas  and  Oil  Company 
New  Jersey  Natural  Gas  Company 
New  Orleans  Public  Service,  Inc. 
New  York  State  Electric  ft  Gas  Corporation 
Niagara  Mohawk  Power  Company 
North  Carolina  Natural  Gas  Corporation 
North  Shore  Gas  Company 
Nothem  Illinois  Gas  Company 
Northern  Indiana  Public  Service-Company 
Northern  Natural  Gas  Company  (KS) 
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Northern  Natural  Gas  Company  (NE) 
Nothem  States  Power  Company  (MN) 
Nothem  States  Power  Company  (ND) 
Nothem  States  Power  Compatiy  (WI) 
North  Penn  Gas  Company 
Northwest  Alabama  Gas  District 
Northwest  Natural  Company  (OR) 
Northwest  Natural  Gas  Company  (WA) 
Northwestern  Public  Service  Company 

(NE) 
Northwestern  Public  Service  Company 

(SD) 
Oklahoma  Natural  Gas  Company 
Orange  &  Rockland  Utilities 
Pacific  Gas  &  Electric  Company 
Panhandle  Eastern  Pipeline  Company  (IL) 
Panhandle  Eastern  Pipeline  Company  (KS) 
Pennsylvania  Gas  &  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System  _ 

Peoples  Natural  Gas  Company 
Peoples  Natural  Gas  Company.  Division  of 

Intemorth,  Inc.  (lA) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth.  Inc.  (lA) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  Inc.  (KS) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  Inc.  (MN) 
Peoples  Natural  Gas  Company,  Division  of 

I.ilemorth.  Inc.  (MO)  ,.. 

f 
Y- 


Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  Inc.  (NE) 
Peoples  Natural  Gas  Company,  Division  of 

Intemorth,  Inc.  (TX) 
Philadelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NC) 
Piedmont  Natural  Gas  Company  (SC) 
Providence  Gas  Company 
Public  Service  Company  of  Colorado 
Public  Service  Company,  Inc.  of  North 

Carolina 
Public  Service  Electric  and  Gas  Company 
Rochester  Gas  &  Electric  Corporation 
San  Diego  Gas  &  Electric  Company 
South  Carolina  Gas  &  Electric  Company 
South  )ersey  Gas  Company 
Southeastem  Michigan  Gas  Company 
Southern  California  Gas  Company 
Southern  Connecticut  Gas  Company 
Southem  Indiana  Gas  &  Electric  Company 
Southem  Union  Gas  Company  (AZ) 
Southem  Union  Gas  Company  (OK) 
Southem  Union  Gas  Company  (TX) 
Southwest  Gas  Corporation  (AZ) 
Southwest  Gas  Corporation  (CA) 
Southwest  Gas  Corporation  (NV) 
Terre  Haute  Gas  Corporation 
T.W.  Phillips  Gas  and  Oil  Company 
UGI  Corporation 
Union  Gas  System,  Inc.  (KS) 
Union  Gas  System,  Inc.  (OK) 
Union  Light  Heat  &  Power  Company  (KY) 


Virginia  Natural  Gas 
Washington  Gas  Light  Company  (DC) 
Washington  Gas  Light  Company  (NO) 
Washington  Gas  Light  Company  (VA) 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company  (ID) 
Washington  Water  Power  Company  (WA) 
West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Wisconsin  Fuel  ft  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Companir 
Wisconsin  Power  ft  Light  Company 
Wisconsin  Public  Service  Corporation  (MI) 
Wisconsin  Public  Service  Corporation  fWI) 

Public-Owned 

Citizens  Gas  ft  Coke  Utility  (IN) 

City  of  Richmond,  Virginia,  Department  of 

Public  Utilities  (VA) 
City  Public  Services  Board  (San  Antonio) 

(TX) 
Colorado  Springs,  Department  of  Public 

Utilities  (CO) 
Long  Beach  Gas  Department  (CA) 
Memphis  Light.  Gas  ft  Water  Division  (TN) 
Metropolitan  Utilities  District  of  Omaha 

(NE) 
Philadelphia  Gas  Works  (PA) 
Springfield  City  Utilities  (MO) 

[FR  Doc.  85-30355  Filed  12-27-65:  8:45  am] 
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450 

800. 


.....49513.52757 

49506 

..„  49506,  51383 
-.52208,52757 

52757 

„..  4951 8.  52757 

51383 

52757 

51383 

52757 

52757 

.49505 
.51383 
.52757 
.52757 
.50278 
.49667 


907 49343.  50759.  51667. 

52213 

908„ „.„ 50759 

958 50157 

.49631 

49831 


971 

889 „. 

.  49fL1l' 

991 

1002 



1004 

1032 



1136 

1427 

1446 „ 

1540 

1965 

Propo99Q 
68 

RUISK 

70 

210 



225 _ 

49831 
49674 
49674 
52435 
50159 
52214 
50280 
49524 
49832 

52469 
50310 
49933 
49933 
48933 
52929 
52782 
51687 

430 50794.  52782 

434 52788 

436 52788 

440 _ 49854 

966 51872 

971 501 71 

980 50621 

994 51344,  52332 

1 032 49395 

1 1 36 50794 

1137 50622 

1 140 50622 

1 941 49395 


226.... 
301.... 
318.... 
422.... 


BEST  COPY  AVAILABLE 


■^IPiPHIlK 
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1943.. 
1960.. 


.49395 
.49395 


8CFR 

103 


21 1„ 

238.. 


...51235 
»..  49921 
,„  51835 


1 

3. 

103. 

238. 

242. 

292- 


.."SIOSS 
.51693 
..51693 
„51693 

_sre83 

.51693 


9cm 

77 

92 


.49922.51835 
49344 


94 52760 

102_„ 50761 

10S 50761 

1 14 ; 50761 


307_.. 
309... 
318- 
381... 


51513 

53127 

f^^P 

50282,51513 


71 

80 

92 

10  cm 

9 

-49937 

49937 

49702 

'S0283 

50 

440 

UU/IM 

49912 

19 

20 

30 

31.  _   

32.  _  ... 

5T992 

5T992 

ST992 

5T992 

S1992 

34.- _...  51 992 

40 51992 

50 .-..51992 

60 51701 

70 51 992 

11  cm 

Ch.  L..  .„ 50778 

Ch.  L. 51S3S 

12OTI 

Ch.  VII   

51840 

204 

217 

227 

265 

.502»4. 51506 

50160 

49524 

51836 

563 _ 

564.... „.. 

205... „ 

pm 

.49345,51837 
49524 

50623 

506<X> 

226 

50794 

•wiT 

..  52482 

fiAA 

52482 

556 

571_ 

606 

615 

13  0FR 

101 

_   -...49937 
-..49940 

51540 

50798 

52436 

120 

49632 

125 -. 

58436 

14CFR 

11 51188,  51332,  52180 

39 49349-49351,  49B32, 

49833, 49923.  50609.  50610, 

51235-51237, 51667,  52437. 

52438. 52763.  52765,  52766. 

S2899,  53127-53129 

7t 48353,  49S28,  49528, 

W)2M.  30285, 50B10, 5D778. 

51238-51240.51384,51513. 

51840.  S24S9. 52767, 52899 

73. 50611.  52439 

•94 51 186,  51 193 

93 50264.  52180 

95 49674 

97 50161,  51068 

1 98 51332 

385. 52439 

Propoa«d  Rules: 

1 50624 

21 51704 

27 50624 

29 50624 

39 49858,  49944.  49945. 

50T72. 51259,  51707,  52792- 

52794.52931.53157 

71 49704.  49902.  50173. 

50174.50310,51259,51260, 

51547,  51548,  51673.  52532. 

52795-52797.  52931.  52932, 
53158 

73 51280 

91 50588 

93 » 52198 

105 „ 52983 

121 50588 

1 25. 50588 

129 50586 

1 35 50588 


15CFR  -  \ 

370 531 30 

372 53130 

373 52900 

374 52900 

375 52900 

379 52900 

387 531 30 

388 531 30 

391 5291 2 

399 52900 


1 0 501 77 

377 52798 

16  cm 

4 50779 

13 49834,  49835,  50781, 

51670.52767 

305 49679 

455 50162 

1000 52440 

1010 51670 

1032 51670 

1500 „ 5l5l4 

1510 51514 

1610....- 51670 

1611 - 51670 

1700 51514 


13 50800,51398 

444 _ 501 78 

1500..- 50918 


33 

51671 

200 

50286 

210 

49529 

211 „. 

229 

.51671,52916 
..„ 49529 

239 

49529 

240 

52440 

250 

5061 1 

259.'. 

_ 50611 

270 

51673 

276 

49835 

PropOMd  RiteK 

1 

49859 

166 

50805 

240 

50624 

250 

18  cm 

2....... 49679 

32 

.49354,  49705 

51240,  52217 
49924 

33 _.. 

49924 

34. 

49924 

35...     

36... 

49924 

- 49924 

4«> 

49924 

ini 

49924 

152 

51240 

154 

51240 

157._  ... 

260 

.51240,52217 
49534 

284 49359. 

51240,51841 

292 

49371,  49534, 

-51845.52217. 

52768-52770 

49924 

375 40824 

381 

271 

51240.  52217 
.49924.51240 

52935 

19  cm 

4 

.52799  53144 

6 

10 

52799 

52799 

12....  

19 _ -.. 

52799 

- 52799 

54 

52799 

162 

171 

50287 

50287 

Propo9#o  Ruwss 

141 

52532 

20  cm 

404 

416. 

.50068,50118 
.50118,  51514 

601 

51241 

404 49397.  49558.  50630. 

50920,51550,53120 
416 50920.  53120 

655 50311 

21CFR 

19 

21 

50313,  51551 

52278 

52278 

172 

49535 

173 : 

.49535,  49684 

175 49535 

176 

49684,  51846 
49684 

177 

51846 

178 49684. 

50611,51847, 

17  cm 

1 

16 


.S138S 
.51385 


52279 

181 ..., 49535 

184 49535 

193 49687 

310 49371 

436 - 5291 7 


442 SS91 7 

449 52771 

510 49372.  49537 

520 49372,  49537.  49840, 

50291  52772 

522 4937^  49840.  50292 

524 49372,  49840 

5» ,__ 49872,  48824 

558 49372.  49840.  50292, 

50B92. 58613.  SaSie 

561 .-„._ „.  49687 

1020 -._ „ 50293 

Pfctoosvd  RuIm! 

101 52937 

163 49398,  49405 

201 -«. 49947.  51400 

343 49409 

357 - «9«B9 

606 52602 

61 0 _ 51002,  52602 

640 ; S26<» 

700 51S51 

870 50179 

22  CFR     ^ 

514. „ „ 

Propoaad  RutoK 


.49373 


41 _ 

49705 

514 

52938 

23  CFR 

230 „ 

51242 

625 ___ 

655 

50»4 

50784 

49688 

Ch.  i 

52938 

625..- - 

-51404.52534 

..51404  52534 

658 

1325 

-52940 

49409 

24  CFR 

20 

T07 

203...  

232 

235 

300 _ 

52280 

—....52441 

.„ 51673 

..49538.  51848 
..49538,  51848 
49842 

511 _.. 

50594 

571.- - 

-.51675 

885  „ 

51677 

970_ - 

50891 

990 

52280 

25  CFR   s^ 

23 .J. 

51244 

26  cm 

1 52281,  52313,52443 

602 52281,  52313.  52443 


1 51874.  52332-52333 

602 52333 

27  cm 

4 _ 5t849,  51851 

5 „ -...  51 851 

7 >. 5 1 851 

19 „. 51386 

240 « 51 386 

245 5 1 386 

270 .„ 51 386 

285 51 386 

295 - 51 386 
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ffi 


Pfopossd  Rutas; 

5 51408 

19 51408 

2SCFR 

50 51677 

65 51 340 

PropoMd  RuIm; 

16 51410,51411.51413. 

52335 
544 51 559 

29CFR 

1 49822 

220. 53094 

1401. 5291 7 

1601 52773 

1613 52897 

162S.....„ 5061 4 

1910 51 120.  51852 

2203 _ 51678 

2610 ^ „ 50896 

2619... 50898,  50899 

2621 50900 

2622 50896 

2642. _...  49539 

Proposed  RuIm: 

20 51354.  52944 

102 „ «...  51414 

1450.„ 52944 

1910 49410,51412, 

50512,52952 

30CFR 

901 49541 

904 49374 

006. 49924,  50788 

915 49925 

917 50293 

936 49376.  50296 

944 49542,  51519 

950 49544,  50901 

PfopoMd  Rutes: 

75 50925 

701 51 559 

780 51 559 

784 51 559 

800 50631 

946 51885 

31CFR 

357 51394 

358. 51394 

361 51 394 

362 51394 

Propoasd  RuteK 

357 49412 

32CFR 

54 49927 

78 „ 49930 

1 66 52443 

1 99 5231 5 

584 52447 

828 49688 

880 49688 

2003 51826 

Proposed  Ruios: 

553 5031 5 


1602.. 
1605.. 
1609.. 
1618.. 
1621.. 
1624.. 


.52955 
.52955 
.52955 
.52955 
.52955 
.52955 


1630 

S29SS 

1633 

1636„.... 

52955 

1639....... 

„ 52955 

1642 

52955 

1648 

52955 

1651 

52955 

1653 

52955 

1656 

52955 

1657 

52955 

33CFR 

72 

50903 

110 

49843 

117 

165 

.49550, 
..49844, 

50163,  51246. 

52773 

,  50164.  52327 

334 

50297 

PropoMd  RuteK 

66 

50179 

110 

51708 

117 

50808 

161 

51709 

166 

..49861, 
..49861, 

.  50808.  52534 

167 

209 

,  50925.  52534 
50316 

402 

51710 

35CFR 

133 

52919 

36CFR 

7 

51855 

1258 

. „.  50904 

Propoood  Rulos: 

51782 

2 , 

51782 

3 

.....51782 

4 

„ 51782 

5 

51782 

7 

.51782.  51886 

50 

51782 

800 

51437 

1254 

51414 

37CFR 

201 

52458 

304 

.49551 

PropoMdRulM: 

1 

52963 

38CFR 

3 

.50615.  52774 

36 

51681 

Proposed  Rules: 
19 

50632 

21 

39CFR 

10 

Ill 

..49387, 

..50632-50642 

49689.  50905 
49689 

Proposed  Rules: 

111 

52534 

3001 

52803 

40CFR 

2 

51654 

52 49389, 

51250,51521, 

60 

50906,  50908, 

52327-52328, 

52460, 52461 

53108 

62 

52920 

81 

121 

.51251.52922 
52923 

180 

.49690.  51856 

261.. 
306.. 


50789 

9tt96 

51206 

4« 52775 

712 50010 

716 50910.  52923 

799 51683.  51857.  53145 

PropOMd  RuImi 

51 52418 

52. 51262.  51887.  52338* 

52805 

60 49442,  531 15 

61 52422.  52880 

8t 51416.  51887,  53156 

86 51 559 

1 22 49904 

124 „ 49904 

1 25 49904 

131 52540 

141 49423 

1 66 50643 

180 49705.  50643.  52964 

261 51 264 

264 51 264 

265 51264 

271 49561.  49947.  49949. 

53159 

766 51 704 

798 52338,  53160 

799 49863.  51888,  52338, 

53160-53166 

41CFR 

101-40 49551,  49845 

Proposed  Rules; 

105-67 52806 

42CFR 

52a. 49692 

55a 53156 

75 5071 0 

405 501 65 

412 49930 

432 49389 

433 49389 

Proposed  Rules: 

405 51418 


43CFR 

2740 

2910 

4100 


.50298 
.50298 
.51522 


Public  Land  Orders: 
6610  (Corrected  by 

6611) 50165 

6611 50165 

Proposed  Rules: 

4 5171 1 

1 1 521 26 

431 49563 

1600 .„ 53167 

44CFR 

64 49390,  50617 

65 50789,  50790 

67 50791 

205 50618 

Propoeed  Rules: 

67 49951.  50810.  53167 

205 49959 


4eCFR 

10 


.52329 
.50166 
.50166 


10„ 
15.. 
35„ 
38.. 


52806 

52806 

52806 

_...  49563 

49563 

52806 

52806 

52806 

52806 

52338 

53167 

......53167 

51418 


151 

157. 

185 

188 

187..^ 

252. 

550 

560. 

S7Z,^ 

47CfR 

1 51522 

2 52330.  52462 

22 50167.  51522,  53156 

31 50910 

50910 

: 49930 

60 50910 

73 49392.  49553.  50916. 

51528. 51685. 52776, 52777 

76 52462 

87 49554 

97 .: 49555 


.50316.51803 

„ 51420 

.„ 51420 

.- 50181 

_ 49423 

-_ 50182 

51893 


Ch.1 
2.. 

21.... 
22.... 


43 

68!™ZII"'~Z 

60 50183,  52964 

73 49426-49428,  49565. 

49566.  49707,  49663.  50329, 

51265-51269,  51432-51434. 

51560-51562. 51564, 51712- 

51717,52806,52971 

74 „ 51420 

76 52808 

78 51420 

94 51420 

100 52543 


4ICFR 

Ch.  24.... 

4 

5.„„ 

& 

7 

10 

13 

15. 

17 


52781 

....  52428 
....  52428 
....  52428 
....  52428 

52428 

52428 
..52428 
..52428 
52428 
52428 
52428 
51394 


45CFR 

96 

305 


.49552 
.49392 


19__. 
34.™ 

52 

513.. 

514 50169 

525 52780 

536__. .«.*„„..  501 70 

552...- „ 50170 

553 51 394 

701 50301 

702. 50301.  52780 

705 51 395 

706.....— .—......—•....— .—.... 51 395 

71 5 50301 


,  ■*^'' 


■'^^WPiPilPi'" 
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72a 

731 

73? 





.50301 
.50301 
.50301 

737..... 

750 



.50301 
.50301 

752,  ■,  

753 

.50301 
.50301 

Ch.  5 

IRuIm: 

.50502 

31™ 

501 

504 

.49662. 

51776. 

52727. 

53088 

.51435 

.51435 

514 

515 

— 

.51435 
.51435 

5ia 

.51435 

553™ 
5242— 

.51435 
.49819 

5252 

.49819 

5350 

49CFR 

1 

90. 

. 

'••■-■'. 

.49708 

.52467 
.49930 

171 

17a 

175..  _ 

.49393 
.49649 

52925 

52926 

.49393 

212..  > 

.50888 

217.._„ 

2ia 

219..  . 

— , 

.50888 
.50888 
.50888 

225 

.50888 

391........ 

1039 



• ^- 

.49849 
.52926 

PrapoMi 
Ch.  X..... 

171 

173 

177 

178 



.51565 

52972 
.49866 
.49866 
.49866 
.49866 

180 

.49866 

192. 

195. 

571 

103a..... 
1312...... 



.49429.49575 
..._   ..49429 

52544 

.49576,  52973 
53168 

SOCFR 

10 

.52886 

13. 

.52886 

14. 

.52886 

17 

18 

.50304. 

50726. 
51251 

50792. 
.51867 
.52348 

2a 

.49695 

216 

.49696 

227 

.51252 

611 

.49852 

652 

..49852, 

49931. 

51533. 

663 

51870 
.50309 

671 

675 

...49853 

.50793 

51533 
.49852 

PropoMd  RuIm: 

14 

49709 

52809 

17 

..49868,49967, 
6.51565.51718 

49970. 

5064 
18 

.51894 
.49577 

20 

.49870 

80 

.50185 

651 

..49582 

.51436 

652 

.51435 

655 501 86 

658 ~ 50928 

663 49590.  51436 

UST  OF  PUBLIC  LAWS 

Notte  Mb  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  ir>duston 

in  today's  LM  of  PuMe 

Urars. 

Last  List  DecMniMr  27,  1985. 
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CFR  CHECKLIST 


This  checklist  p«epared  by  the  Otfic«  o(  the  Federal  Register,  is 
(wbllahed  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

Art  asterak  (*)  piecedes  each  entry  that  has  been  issued  since  last 
week  and  whk:h  is  mw  available  for  sale  at  the  Government  PrtKing 
Ofiica 

New  units  issued  during  ttte  tMeek  are  afWKxmced  on  (he  back  ewer  of 

the  dally  Federal  Register  as  they  become  available. 

A  checklist  of  currerrt  CFR  volumes  coropasing  a  completeCFR  set, 

also  appears  in  the  latest  issue  o<  the  LSA  (List  of  CFR  Sactiofie 

AffeclBd),  whk:h  is  revised  monthly. 

The  annual  rate  for  subscription  to  alt  revised  volumes  is  $550 

domestic,  $1 37.50  additiofwf  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office^ 

Washington.  DC. 20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Depostt  Account)  may  be  tefephoned  to  the  GPO  order  desk  at  (282) 

783-3231  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday — Frid^ 

(except  holidays). 

rUm 

1,2(aiteMrved) 

S  098*  Campikitios  and  Pom  100  end  101) 

4 

SParls: 

1-119* ^ 

VKtb-ba.  « (6  Reswad) 

7  Parts: 

0-«5 

46-51 13.00 

52 14.00 

$3-M» 14.00 

2IO-2W ».00 

300-399 0.00 

400-499 „ _ 12.00 

700-«99 „ 14.00 

900-999 14.00 

lOOe-1059 12.00 

1060-1 1 19 r  50 

1 120-1199 8.00 

1200-1499 13.00 

1500- 1899_ 7.50 


(5.50 

7.S0 
12.00 

10.00 
7.5© 

14.00 


1900-1944 12.00 


1945-lnrf... 

• 

9  Parts: 

1-W9 

aoe-End 

10  Parts: 

0-199 

300-399..- 
400-499. 

soe-ad. 

11 

12  Parts: 

V-199 

aOO-299.. 
300-499.. 


13.00 
7.50 

13.00 
9.S0 

17.00 

9.S0 

13.00 

14.00 

ISO 

%M 
M.OO 

9.50 
14.00 

13  13.00 

14  Parts: 

1-59 _ 16.00 

60-139 13.00 

140-199 „.  7.50 

200-1199 15.00 

1200-{nd 8.00 

15  Parts: 

0-299 — 6.50 

300-399 13.00 

400-ftid 12.00 


ReviakMkOela 
Apr.  I,  1905 
JOR.!,  1915 

Jw.vi9es 


Otr. 


1.  1905 
>,  1985 


Jon. 
Jan. 
Jarr. 
Jon. 
Jan. 
Jon. 
Jon. 
Ion. 


1.1985 

1,  1985 

1,1985 

1.1985 

1,1985 

1.1983 

1.1985 

1.1985 

Jon.  1,  1985 

Jan.  1. 1985 

Jon.  1.1985 

Jos.  1,  1985 

Jon.  1,1983 

Jw.  1,1905 

1.1985 

1,1985 

1.190S 


Jon 
Jan 


Joik  1.1985 
Am.  1.  MBS 

Jan.  1.  1985 
JhKl.  T9B5 
Jw.  1,  1985 
1,1985 
1,  1985 

1,1985 
1,1905 
1,1985 
1,1985 
Jon.  1,1905 


JSr». 
Jan. 


Jan. 
Jbi. 
Jkn. 


Jan. 

Jan. 
Jon. 
Jan. 


1,1985 
1,  1985 
1,  1985 
1.1985 


Jan.  1,  1985 

Jan.  1,  1985 

Jon.  1,  1985 

Jan.  1,  1985 


TIH* 

10  Parts: 

0-149 

150-999— 
1000-ind... 


9.00 
10.00 
13.00 

20.00 
MOO 


17 

1-239 _. 

3«0-(iid-... 

18  Parts: 

1-149 12.00 

150-399_._ 19.00 

400-fod 7.00 

19  21.00 

20Parts: 

1-399 8.00 

400-499 16.00 

500-M „ „ 18.00 

21Paftsc 

1-99: 9.00 

100-169 1 1 .00 

170-199 13.00 

200-299 ».*.».»...........».....»...„.M..... 4.2S 

300-499 20.00 

500-599 16.00 

600-799 „ 6.50 

800-1299- ULOO 

1300-M- SJO 

22  21.00 

23  14.00 

2«Pafta: 

0-199.. 

200-499.. 

500-699.. 

700-1699. 

1708-M- 

2S 


11.00 
19.00 

6.50 
13.00 

9.00 
18.00 

26  Parts: 

581.0-1.169 21.00 

{S  1.170^1.300 „ 12.00 

SS  1.301-1.400 7.50 

If  1.401-1.500 15.00 

f  1 1.501-1.640 12.00 

ff  1.641-1.850 11.00 

If  1.85 1-1.  T200 ^ 22.00 

III.  1201-«id 22.00 

2-29 15.00 

30^39 9.50 

40-299 18.00 

300-499 lUO 

500-599 8.00 

AOO-ind _ 4.75 

27  Parts: 

V-199 

200-M a _„ 

28 


ISilO 
13i» 
16.00 

11,00 
5.00 

19.00 
7.00 


0-99. 

I0«M99._ 

50O-«99.... 
900-1899- 

1900-1910 21.00 

1911-1919 „ 5.50 

1920-End 20.00 

30  Parts: 

0-199 16.00 

200-699 6.00 

700-W 13.00 

31  Parts: 

0-199.. 
200-Cnd.. 


1.  HS5 
1,  HOS 
1,1905 


V.  1.  1985 
/^.  1,  1985 

Apr.  I.  1905 
Apr.  1,  1905 
Apr.  1,  1985 
Apr.  1, 1985 

Apr.  1.  1985 
Apr.  1.1985 
Apr.  1. 1985 


Apr 

Apr. 
Apr 
Apr 

Apr 
Apr 
% 


Apr. 

Apr. 

Apr 
Apr 
Apr. 
Apr 
•Apr. 
Apr 

*pr 
Apr 
Apr 
Apr 

Apr 

Apr. 

'Apr. 

Apr. 


1,1906 
1,1985 
1.1985 
1.1985 
1,  1985 
1,  1985 
1,1905 
1.1905 
1,1905 
1,  1985 
1,1905 

1,  1905 
1,1905 
1,1905 
1,1905 
1,1905 
1,1983 

1.1905 
1,  1985 
1,1985 
1.1985 
1,  1904 
1,1985 
1,1985 
1,1985 
1,1985 
1,1985 
1.1985 
1.1985 
1,1900 
1,1905 


11.00 


Apr.  1. 1905 
Apr.  1, 1985 
July  1,1905 

July  1.1985 
Joty  1,1905 
Juty  1.  1905 
July  1.1985 
Juty  1,  1985 
>Jiity  1.  1984 
Juty  1,1905 

July  1,  1905 
July  1,1985 
Juty  1,  1985 

July  1,1985 
July  1.  1905 


VI 
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1-39,  Vol.  I... 
1-39.  Vol.  I.. 
1-39.  ¥qI.  ■. 

1-189 

190-399 

40a-«29 

630-499 

100-799., 
800-999.. 
lOOO-M... 

33  Parts: 

1-199 

200-M.. 

34  Parte 
1-299.. 
300-399... 

400-€id..„. 
35 

36  Parte 
1-199.. 
200-M.. 
37 

30  Parte 
0-17 


30 

40  Parte 

1-51 

S2 


53-00„... 

81-99 

100-149.. 
150-189.. 
190-399.. 
400-424.. 

42S-«99 

700-M 

41CtH9tar»: 
1, 1-1  to  1-10.... 
1.1-11  to 
3-6 


:.  2  (2  Rasarvad) . 


7 
8 
9 
10-17.. 

18.  Wtf.  I.  Parts  1-5. 

IS.Vd.l.  Ports  6-19... 
18.  Vol.  ■.  Ports  20-52 . 

19-100 

1-100 

101 


102-200.. 
201-M... 


421 

1-60 

61-399... 
400-M.. 

431 
1-999.. 


15.00 
19.00 
18.00 
13.00 
16.00 
15.00 
12.00 
15.00 
7.50 
5.50 

20.00 
14.00 

15.00 
8.50 

18.00 
7.00 

9.00 

14.00 

9.00 

16.00 

11.00 

9.50 

16.00 
21.00 
23.00 
18.00 
18.00 
13.00 
19.00 
14.00 
13.00 
8.00 

13.00 

13.00 

M.0O 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

7.50 

19.00 

8.50 

5.50 

12.00 

7.00 

18.00 

10.00 


«July  1,  1984 

«Juty  1.  1984 

«Ju»y  1.1984 

July  1.1985 

July  1.1985 

July  1.  1985 

*July  1,1984 

July  1.1985 

July  1.1985 

July  1. 1965 

July  1.1985 
July  1. 1985 

JUlyl,  1985 
Julyl.  1985 
July  1,  1985 
July  1.1985 

Julyl.  1985 
Julyl.  1985 
Julyl,  1985 

Julyl.  1985 
Julyl,  1985 
Julyl.  1985 

Julyl.  1985 
Julyl,  1985 
Julyl.  1985 
Julyl.  1985 
Julyl.  1965 
Julyl,  1985 
Julyl.  1985 
July  1.  1985 
July  1,  1985 
July  1,  1985 

*July  1.1984 

■Julyl.  1984 

•Julyl.  1984 

•July  1,1984 

•Julyl,  1984 

•July  1.  1984 

•Julyl,  1984 

•Julyl,  1984 

•Julyl.  1984 

•Julyl.  1984 

•July  1.  1984 

July  1,  1985 

July  1,  1985 

July  1.  1985 

Julyl,  1985 

Oct.  1,  1985 
Oct.  1,  1985 
Oct.  1,  1984 

Oct.  1.  1965 


TMo 

1000-3999. 
4000-M.... 


45  Parte 

1-199 

200-499.... 
500-1199.. 
1200-614... 

46  Parte 

1-40 

41-69 

70-89 

90-139 

140-155.._ 
156-165... 
166-199.._ 
200-499.... 
500-M 


18.00 

8.50 

13.00 

v» 

7.00 

13.00 

9.50 

9.50 

10.00 

5.50 

9.00 

8.50 

10.00 

9.00 

13.00 

7.50 

13.00 
14.00 
13.00 
M.OO 

I 

I**  •*■**■••#•*■  •>■■••*  •*••»•«*•*••  »»•••         %  w  *  VAr 

13.00 

12.00 

14.00 

.~........„._..^ ...  -7.00 

14.00 

13.00 

•••••»■»•  »••••••••«•■•••  •••»■••••••     IO*WI 

13.00 

13.00 

13.00 

2.25 

9.50 

„_ 14.00 

OR  btdM  and  Hndhgs  Aids. 18.00 

Complet*  1985  OR  sM „ 550.00 

Microficht  CFR  Eifition: 

CompltH  $«t  (ono-tinw  moiiing) 155.00 

Compieto  s«t  (one-timo  moiling) 125.00 

Subsdiplion  (maiM  as  issued) .. 185.00 

Individuai  copios 3.75 


47 

0-19 

20-69... 
70-79... 
80-Cnd 

46Chapt«rs: 

1  (Ports  1-51)..., 
1  (Ports  52-99)., 

2 

3-6. 

7-14 

15-€nd 

49  Parte 

1-99 , 

100-177 

178-199 

200-399 

400-999 „.. 

1000-1199 

1200-1299 

1300-bd 

50  Parte 

1-199 

200-Cnd 


Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  I 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Doc  31 

Oct.  1 

Oct.  1 

Oct.  1 

Oct.  1 

Od.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Nov.  1, 
Nov.  1, 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


1985 
1985 
1984 

1984 
1985 
1984 
1984 

1984 
1985 
1985 
1985 
1985 
1985 
1985 
1984 
1984 

1984 
1984 
1984 
1984 

1984 
1984 
1984 
1984 
1984 
1984 

1985 
1984 
1984 
1985 
1984 
1984 
1984 
1985 

1984 
1984 


Jan.  1,  1985 


1985 


1983 
1984 
1985 
1985 

No  oniMaMnts  to  mi  vqmm  wm  pfWMQOlM  01019  "^  pinoo  A^.  1,  1980  lo  Morcn 
31, 198S.n«aR««lunwitMd(Ba<A(r  1,  )980,  dwuld  b*  rttaJMd. 

*  No  ■MM^MiiH  to  iWi  vokimt  wtr«  promulgaMd  dur«9  Hw  p«iod  A^.  1,  l984leMiMi 
31,  198S.  Hw  CR  wotWM  iuuod  as  o<  Apr.  1,  1984,  rimild  bo  roMnori. 

No  onMOwMNH  to  ms  volunio  wort  ptonf^Agot96  ourinQ  "M  ponoo  July  1,  i984  to  Juno 
30.  19SS.  Tho  cm  volwiN  iuuod  as  o«  July  1,  1984.  shouU  bo  rottwod. 

«Tho  July  1,  1985  odMen  ol  37  CK  Pom  1-189  cenlains  o  imM  only  for  tan  1-39 
iadustvt.  for  Itw  Ml  Mxt  of  iIm  Ooitnio  AcqubiiioM  RogulaiioM  in  forn  1-39.  canttill  Iho 
itvoo  cm  vohMMs  istuod  oi  «<  July  1,  1984.  cenMiMng  itieio  ports. 

■niojHty  1.  1985  odWon  oi  41  CR  Om^ots  1-100  cenMinso  nolo  only  (or  OiopMrs  1  M 
49  induiivt.  For  Mw  M  loM  oi  prom  own  foguMont  in  OM^Mn  1  lo  49.  eonsult  Hio  dovon 
OR  volumoi  issuod  at  oi  Jidy  1,  1984  contoining  ihoio  diqpton. 
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Briefings  on  How  To  Um  tho  Fodoral  Registar— 

For  information  on  brieHngs  in  Washington.  DC  se 
announcement  on  the  inside  cover  of  this  issue. 


Selected  Subjects 


Administrative  Practic«  and  Procedure 

Federal  Trade  Commission 

Air  Poltution  Control 

Environemental  Protection  Agency 

Animal  Diseases 
Animal  and  Plant  Health  Inspection  Service 

Authority  Delegations  (Government  Agencies) 

Animal  and  Plant  Health  Inspection  Service 

Credit  Unions 

National  Credit  Union  Administration 

Employee  Benefit  Plans 

Pension  Benefit  Guaranty  Corporation 

Fistteries 

National  Oceanic  and  Atmospheric  Administration 

Flood  Insurance 

Federal  Emergency  Management  Agency 

Freedom  of  Information 

Agricultural  Stabilization  and  Conservation  Service 

Hazardous  Waste 

Environmental  Protection  Agency  . 

Income  Taxes 

Internal  Revenue  Service 

Natural  Gas 

Federal  Energy  Regulatory  Commission 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  OfTice, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 


Questions  and  requests  for  speciPic  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue.  i 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  50  FR  12345. 


Old-Age,  Survivors,  and  Disability  insurance 

Social  Security  Administration 

Postal  Service 

Postal  Service 

Reporting  and  Recordlceeping  Requirements 

Food  and  Nutrition  Service 

Savings  and  Loan  Associations 

Federal  Home  Loan  Bank  Board 

South  Africa 
State  Department  i 

Superfund  ' 

Environmental  Protection  Agency 

Transportation 

Animal  and  Plant  Health  Inspection  Service 

Veterans 

Veterans  Administration  | 

Water  Pollution  Control 

Environmental  Protection  Agency 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the     ' 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  fmding  aids  of  the 
FR/CFR  system.  j 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations.  i 


WASHINGTON.  DC 

WHEN:    '  January  17;  at  9  am. 


WHERE: 


RESERVATIONS: 


Office  of  the  Federal  Register 
First  Floor  Conference  Room. 
1100  L  Street  NW.,  Washington,  DC. 

Howard  Landon  202-523-5227  (Voice) 
Melanie  Williams  202-523-5229  (TDD) 


FUTURE  WORKSHOPS: 


Additional  workshops  are  scheduled 
bimonthly  in  Washington  and  on  an 
annual  basis  in  Federal  regiomU 
cities.  Dates  and  locations  will  be 
announced  later. 


NOTE:  There  will  be  a  sign  language  interpreter  for  hearing  impaired  persons  at  this  briefing. 
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Ag«ncy  for  International  Development 

RULES 
$3325     Acquisition  regulations;  correction 

Agrioultural  Marketing  Service 

RULES 

53259     Oranges  (navel)  grown  in  California  and  Arizona 

Agricultural  Stal>ilization  and  Conservation 
Service 

RULES 

53259     Freedom  of  Information  Act;  implementation; 
address  change,  etc. 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal 
and  Plant  Health  Inspection  Service;  Food  and 
Nutrition  Service. 

Alcotiol,  Drug  AlMiee,  and  Mental  Health 
Administration 

NOTICES 

Meetings;  advisory  committees: 
53398        faniuny 

Animal  and  Plant  Heaitti  Inspection  Service 

RUl£S 

Organization,  functions,  and  authority  delegations: 
53258         Central  Regional  Office,  Veterinary  Services 

PROPOSED  RULES 

Interstate  transportation  of  animals  and  animal 

products  (quarantine): 
53332        Brucellosis;  State  and  areas  classifications 
53330        Owner-shipper  statement  accompanying  cattle 

CIvfi  Rights  Commission 

NOTICES 

Meetings;  State  advisory  conunittees: 
53350        Kansas 
53350         Missouri 
53350         Nebraska 
53350        Ohio 
53350         Wisconsin 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration;  National  Technical 
Information  Service. 

Consumer  Product  Safety  Commission 

RULES 

Flanmiable  fabrics: 
53307         Children's  sleepwean  footnotes  amended 

Defense  Department 

RULES 

Acquisition  regulations: 
53324         Technical  data  requirements;  interim;  correction 


Education  Department 

NOTICES 
Meetings: 
53374        Education  Intergovernmental  Advisory  Council 

Employment  Standards  AdministratfcMi 

RULES 

53308     Longshore  and  Harbor  Workers'  Compensation  Act 
Amendments  of  1984;  implementation,  etc^  interim 
rule  extended 

Energy  Department 

See  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Energy  Department 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 

engines: 
53454         Noncomformance  penalties  for  heavy-duty 

engines  and  vehiches,  including  Hght-doty  trucks 

Hazardous  waste: 
53315        Identification  and  hstin;  solvent  mixtures 

PROPOSED  RULES 

Pesticide  chemicals  in  or  on  raw  agricultural 

commodities;  tolerances  and  exemptions,  etcj 
53348        Heptachlon  correction 

Superfund  program: 
53448        National  oil  and  hazardous  substances 

contingency  plan;  national  priorities  list  update 

Toxic  substances: 
53348        Fluoroalkenes;  testing  requirements;  extension  ai 
time 

Water  pollution;  effluent  guidelines  tat  point  source 

categories: 
53348         Oil  and  gas  extraction;  offshmv  subcategory; 
extension  of  time 

NOTICES 
53393     Grants;  debarments,  suspensions,  and  voluntaiy 

exclusions  under  EPA  assistance  progams 

Toxic  and  hazardous  substances  control: 
53395         Premanufacture  notices  receipts;  correction  (2 

documents) 
53395        Premanufacture  notices  review  period  extensioos 

Federal  Deposit  Insurance  Corporation 

NOTICES 

53417     Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
53322         Iowa  et  al. 
53320        Maine  et  al. 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
53307         Incremental  pricing;  acquisition  costs  thresholds 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 
53382         Arizona  Public  Service  Co.  et  a!. 
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53384     Hyri:   electric  applications  (D&D  Stauffer  et  al.) 

Natv-  li  gas  certificate  flings: 
53374         A.\R  Pipeline  Co.  et  al. 


Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 

Classification  of  assets 

Securities  o^erings 
Federal  Savings  and  Loan  Insurance  Corporation, 
etc.: 

Finance  subsidiaries  of  Federal  associations; 

transactions  between  an  insured  institution  and 

its  finance  subsidiary  . 
PROPOSED  RUtES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Financial  options  trading  (over-the-counter); 
accounting 


53275 
53284 


53260 


53336 


53396 
53395 
53396 
53417 


53302 
53397 


Federal  Register  Office 
[Editorial  Note:  For  List  of  Acts  Requiring 
Publication  in  the  Federal  Register  see  Reader  Aids 
section  at  the  end  of  this  issue] 

Federal  Reserve  System 

NOTICES  j 

Bank  holding  company  applications,  etc.: 

Area  Bancshares  Corp.  et  al. 

AT  Indiana  Corp.  et  al. 

Cornerstone  Financial  Corp.  et  al. 
Meetings;  Sunshine  act 


Federal  Trade  Commission 

RULES 

Procedure  and  practice  rules: 
Miscellaneous  revisions  and  corrections 

NOTICES 

Premerger  notification  waiting  periods;  early 
terminations 


Fiscal  Service 

RULES 
53313     Surety  companies;  financial  guidelines  for 
qualification 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
53308         Antibiotic  drugs;  ceftazidime  pentahydrate 
injection:  correction 

Food  and  Nutrition  Service 

RULES 

53257     Reporting  and  recordkeeping  requirements 
Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 
53351         Louisiana 

Heattti  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration; 
Health  Care  Financing  Administration;  Social 
Security  Administration. 


UMI 


53398 


53390, 
53470 


Health  Care  Financing  Administration 

NOTICES 

Medicare: 
Disproportionate  share  hospitals;  definition 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
Special  refund  procedures;  implementation  and 
inquiry  (2  documents) 

Interior  Department 

See  Land  Management  Bureau;  National  Park 
Service. 


Internal  Revenue  Service 

RULES 

Income  taxes: 
53420        Partner's  distributive  share 


( 


International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 


International  Trade  Administration 

NOTICES                                                     > 

Antidumping: 

53369 

Offshore  platform  jackets  and  piles  from  Japan 

postponement 

53358 

Welded  carbon  steel  pipe  and  hibe  products 

from  Yugoslavia 

53356 

Welded  carbon  steel  standard  pipe  and  tube 

from  India 

Antidumping;  porcelain-on-steel  cooking  ware: 

53352 

China 

53352 

Mexico 

53353 

Taiwan                                       | 

Countervailing  duties: 

53363 

Welded  carbon  steel  line  pipe  from  Taiwan 

53360 

Welded  carbon  steel  pipe  and  tube  products 

from  Yugoslavia 

53367 

Welded  carbon  steel  standard  pipe  and  tube 

from  India 

Countervailing  duties;  porcelain-on-steel  cooking 

ware:                                                i 

53355 

Mexico                                       1 

53354 

Taiwan                                        % 

Labor  Department 

See  Employment  Standards  Administration. 

L.and  Management  Bureau         ^ 

NOTICES 

Environmental  statements:  availability,  etc.: 

53403  McKinley  Coimty  Coal  Fee  Exchange,  NM 
Exchange  of  lands: 

53400  Montana 

53404  Nevada  | 

53404  North  Dakota  > 

53401  Wyoming  4: 
Meetings:  s 

53400         Safford  District  Advisory  Council 
Oil  and  gas  leases:  ^ 

53400        Montana  | 

Sale  of  public  lands:  •  | 

53403         Arizona  | 

53405  Oregon  |  . 
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National  Archlvea  and  Records  Administration 

Postal  Service 

See  Federal  Register  Office. 

PROPOSED  RULES 

Domestic  Mail  Manual: 

National  Credit  Union  Administration 

53342 

Third  class  mail,  bulk;  sacking  regulatioiu 

RULES 

Federal  credit  unions: 

Securities  and  Exchange  Commisalon 

53294 

Criminal  referral  program;  reporting  of  fraud 

NOTICFS 

Applications,  etc.: 
Drexel  Bumham  Lambert  Inc. 
Kingsport  Power  Co.  et  aL 

53293 

National  Credit  Union  Share  Insurance  Fund; 
capitalization:  reporting  and  recordkeeping 
requirements 

53410 
53412 

53412 

Prudential-Bache  Adjustable  Rate  Preferred 

Stock  Fund.  Inc..  et  al. 

,  • 

National  Oceanic  and  Atmospheric 
Administration 

m  II  Eo 

• 

Self-regxilatory  organizations;  proposed  rule 
changes: 

RULES 

Fishery  conservation  and  management 

53413 

New  York  Stock  Exchange.  Ina 

S3325 

PaciHc  Coast  groundfish 

NOTICES 

'  , 

Social  Security  Administraiton 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

PROPOSED  RULES 

Social  security  benefits: 

53370 

Intent  to  evaluate  performance 

53340 

Deductions,  reductions,  and  nonpayment  of 

53370 

Mississippi  and  Rhode  Island;  State  programs 

benefits;  spouse's  Government  pension 

National  Parit  Service 

State  Department 

RULES 

NOTICES 

53308 

South  Africa  and  fair  labor  standards                   ' 

I 

Historic  Places  National  Register;  pending 

NOnCFS 

53406 

nominations: 
Colorado  et  at. 

53415 

Meetings: 
American  Private  Sector  Overseas  Security 
Advisory  Council 
International  Radio  ConsulUtive  Committee 

. 

National  Technical  Information  Service 

53414 

NOTICES 

53415 

International  Telegraph  and  Telephone 

Patent  licenses,  exclusive: 

Consultative  Committee 

53371 

Upjohn  Co. 

Textile  Agreements  Implementation  ComraitI— 

Nuclear  Regulatory  Commission 

NOTICES 

PROPOSED  RULES 

Cotton,  wool,  and  man-made  textiles: 

Rulemaking  petitions: 

53373 

Pakistan 

53335 

Alabama 
NOTICES 

53374 

Thailand 
Export  visa  waivers: 

Applications,  etc.: 

53371 

Coats  and  jackets  without  full  frontal  openings 

53407 

Consolidated  Edison  Co.  of  New  York.  Inc. 

Textile  consultation;  review  of  trade: 

53417 

Meetings;  Sunshine  Act 
Regulatory  agreements:        ^ 

53371 

China 

53408 

Iowa                                  ' 

Treasury  Department 

53409 

Regulatory  guides;  issuance,  availability,  and 

lAnthHrniAfnl 

See  Fiscal  Service;  Internal  Revenue  Service. 

53409 

w  1  uiui  a  w  at 

Three  Mile  Island  Unit  2;  leak  rate  data 
falsiBcation  inquiry 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 

53415 

Titian:  the  Flaying  of  Marsyas;  modification 

Veterans  Administration   ' 

53313 

Withdrawal  liability,  notice  and  collection; 
interest  rates 

RULES 

Adjudication;  pensions,  compensation,  dependency. 
etc.: 
Vietnam  era  veterans;  basic  eligibility  for  loan 

Personnel  Management  Office 

53314 

PROPOSED  RULES 

guaranty  benefits 

Allowances  and  differentials: 

NOTICES 

53330 

Cost-of-living  allowance  and  post  differential 

Environmental  statements;  availability,  etc.: 

- 

rates;  nonforeign  areas;  extension  of  time 

5341 5 

Hampton,  VA 

VI 
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Rules  and  Regulations 


Faderal  Register 
Vol  Sa  No.  251 

Tuesday,  December  31.  1985 


i> 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appKcabittty  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  i* 
published  under  50  tittes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  n&u  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrttion  ServiM 

7  CFR  Parts  210. 215. 225, 226.  235  and 
245 

Information  CoHaction/ 
Recordkaaping;  0MB  Assignad 
Control  Numbara 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  document  makes  minor 
technical  amendments  to  the  Child 
Nutrition  Program  regulations  by 
removing  existing  Office  of  Management 
and  Budget  (OMB)  control  number 
paragraphs  and  adding  a  new  section  at 
the  end  of  each  part  to  display  in  chart 
form  all  OMB  control  numbers  assigned 
to  the  sections  where  collection/ 
recordkeepng  requirements  are 
descibed.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  and 
the  OMB  regulations  regarding 
controlling  paperwork  burdens  on  the 
public,  any  regulation  which  requires 
the  collection/reporting  of  information 
must  be  approved  by  OMB  and  a  valid 
OMB  control  number  must  be  displayed. 
This  document  places  all  OMB  control 
numbers  in  a  single  section  at  the  end  of 
each  part  rather  than  scattered 
throughout.  The  affected  programs  are 
the  National  School  Lunch  Program  (Part 
210),  Special  Milk  Program  (Part  215). 
Summer  Food  Service  Program  (Part 
225).  Child  Care  Food  Program  (Part 
226),  State  Administrative  Exp>en8e 
Funds  (Part  235)  and  Determining 
Eligibility  for  Free  and  Reduced  Price 
Meals  and  Free  Milk  in  Schools  (Pari 
245). 

EFFECTIVE  DATE:  December  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lou  Pastura,  Chief,  Policy  and 
Program  Development  Branch,  Child 


Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  Alexandria.  Virginia 
22302  or  call  (703)  756-3620. 

SUPPLEMENTARY  INFORMATION:  in 

accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  and  OMB  regulation  5  CFR  Part 
1320,  Controlling  Paperwork  Burden*  on 
the  Public,  OMB  must  approve  all 
regulations  which  require  the  coOectioa 
or  reporting  of  infomwtion  by 
individuals,  businesses  and  other 
private  institutions,  and  State  and  local 
governments.  Currently,  OMB  control 
numbers  assigned  to  such  requirements 
are  recorded  at  the  end  of  the  relevant 
regulatory  section.  Additionally, 
regulations  implemented  prior  to  5  CFR 
Part  1320,  although  approved  by  OMB. 
do  not  have  OMB  control  numbers 
displayed.  The  purpose  of  this  document 
is  to  display  and  consolidate  all  OMB 
control  numbers  in  chart  form  at  the  end 
of  each  part. 

This  document  relates  to  internal 
agency  management  and,  therefore, 
notice  and  comment  are  unnecessary 
and  good  cause  exists  for  making  this 
rule  effective  upon  publication. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  E.O. 
12291.  Also,  this  action  is  not  a  rule  as 
deHned  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  thus  is  exempt 
from  the  provisions  of  that  Act 

Hiese  programs,  National  School 
Lunch  Program,  Special  Milk  Program, 
Child  Care  Food  Program.  Summer  Food 
Service  Program  and  State 
Administrative  Expense  Funds  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  10.555. 10.556, 10.558, 
10.559,  and  10.560.  The  programs  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V,  48  FR  29112,  June  24. 
1983.) 

List  of  Subjects 

7  CFR  Part  210 

Food  assistance  programs.  National 
School  Lunch  Program,  Commodity 
School  Program,  Grant  programs — 
Social  programs.  Nutrition.  Children. 
Reporting  and  recordkee^nng 
requirements.  Surplus  agricultural 
commodities. 


7  CFR  Part  215 

Food  assistance  programs.  Special 
MiDc  Program,  Grant  programs — Social 
programs.  Nutrition.  Children.  Milk. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  225 

Food  assistance  programs.  Grant 
programs — Health,  Infants,  Children. 
Reporting  and  recordkeeping 
requirements.  Surplus  agricaltnral 
commodities. 

7CFRPart226  [ 

Day  Care,  Food  assistance  progranM* 
Grant  programs — Health,  Infants, 
Children,  Surplus  agricultural 
commodities. 

7  CFR  Part  235 

Food  assistance  programs.  National 
School  Londi  Program.  School  Breakfast 
Program.  Special  Milk  Program,  Child 
Care  Food  Program,  Food  Distributioa 
Program,  Grants  administration. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 
Administrative  practice  and  procedure. 

7  CFR  Part  245 

Food  assistance  programs.  National 
School  Lunch  Program,  School  Breakfast 
Program,  Special  Milk  Program,  Grant — 
Social  programs,  and  Reporting  and 
recordkeeping  requirements. 

Accordingly,  Parts  2ia  215,  225.  228, 
235  and  245  are  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Sees.  2-12. 60  Stat.  230.  as 
amended:  sec.  10,  80  Stat.  889.  as  amended:  84 
Stat.  270:  42  U.S.C.  1751-17ea  1778,  unless 
otherwise  noted. 

2.  In  Part  210,  remove  all  OMB  control 
number  paragraphs  throughout  and  add 
a  new  S  210.22  to  read  as  follows: 

§  210.22    Information  collection/ 
recordkeeping— OMB  aasignad  conlrel 
numbers. 


7  CFR 


Comrgl 


210.3(c) 

210.5W.  (b)  . 


0SS4-O327 
0564-0006 
0684-0341 
0564-0002 
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7  CFR  saclion  whare  lequremefKs  are 
dsscnbed 


Cutrem 

OMB 

Conlrot 

Number 


2105* 

2106m 

2t0.6<g) 

2108  (a),  (bk  (•».. 


210.Ba..- 

2  to  10(g) 

210.11 

2l0.13(aHb-l) 


2tai3(c) 

210.14  w-m.  w.. 

210.144g) __ 


210.15 , 

2iai6<aHiO- 


2iai7M.. 

2iai9...„ 

210.19a _„ 

21020  (a).  «Q.  (0-1).  (d-2) . 


0584-0006 
0S84-0006 
0584-0075 
0584^0006 
0584-0026 
0584-0329 
0584-0006 
0584-0006 
0584-0006 
0584-0006 
0584-0284 
0584-0006 
0584-0006 
0584-0002 
0584-0341 
0584-0006 
0584-0006 
0584-0006 
0584-0006 
0584-0006 
0584-0006 


PART  215— SPECIAL  MILK  PROGRAM 
FOR  CHILDREN 

1.  The  authority  citation  for  Part  215 
continues  to  read  as  follows: 

Authority:  Sees.  3. 10:  80  Stat.  885.  889.  as 
amended  (42  U.S.C.  1772. 1779).  unless 
otherwise  noted. 

2.  In  part  215,  remove  ail  OMB  control 
number  paragraphs  throughout  and  add 
a  new  §215.17  to  read  as  follows: 

§215.17    Infonnation  collection/ 
r*cof(M(e«ping — OMB  assigned  control 
numbers. 


7  CFR  saclion  <rhere  requrements  are 


Current 

OMB 

Controt 

Number 


21S.3M) 

215  S(a) 

215  5<c| 

215  7  (a),  (c) 

215.7  n>H2) 

215  7((1) 

215  10  (a),  (b).  (d) 

21511(b».  (cMI).  (•(.. 
215.1 1(eH2) - 

215  12  (a),  (d).  (a),  (gl 

21513(a) 

215  13a(aH*l 

21114 

2iS.i4a<aHc) 

215.15 


0584-0327 
0584-0005 
0584-0002 
0584-0341 
0584-0005 
0584-0026 
0584-0329 
0584-0005 
0584-0005 
0584-0284 
0584-0005 
0584-0002 
0584-0341 
0584-0005 
0564-0005 
0584-0026 
0584-0005 
0584-0005 
0584-0005 


2.  In  Part  225,  a  new  §  225.24  is  added 
to  read  as  follows: 
§225.24    Information  collection/ 
recordkeeping — OMB  assigned  control 
numl)ers.  i 


Current 

7  CFR  section  \i»tiere  requirements  are 

OMB 

described 

Control 

Number 

225  3<b) 

225  5<b) 

225  6<a).._ 

225  7(1() _... 

225  8(a) 

225.8(b) _ 

225  9  (a),  (d).  (1).  (a).._ 

225  9(e) 

22510(a) 

225  10(b) 

22511(c) 

225  12(a) 

22S14(a) 

22515(a) 

225  16  (a),  (c).  (•).  (».. 

22516(c)(6) 

22517 

22S.18(f) 

225.19(t) 

225.21  (aHb) 

225.21(bK4) 

225  22(b)(2) 


0584-0057 
0584-0057 
0584-0057 
0584-0057 
0584-0017 
0584-0057 
0584-0057 
0584-0023 
0584-0280 
0584-0057 
0584-0041 
0584-0057 
0584-0057 
0584-0057 
0584-0057 
0584-0061 
0584-0057 
0584-0280 
0584-0280 
0584-0057 
0584-0280 
0584-0057 


PART  226— CHILD  CARE  FOOD 
PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees.  803.  810  and  820.  Pub.  L 
97-35.  95  Stat.  521-535  (42  U.S.C.  1758, 1766); 
Sec.  2.  Pub.  L  95-627,  92  Stat.  3603  (42  U.S.C. 
1766):  Sec.  10,  Pub.  L  89-642.  80  Stat.  889  (42 
U.S.C.  1779),  unless  otherwise  noted. 

2.  In  part  226,  a  new  §226.27  is  added 
to  read  as  follows: 

§  226.27    Information  coflection/ 
recordkeeping — OMB  assigned  control 
numt>ers.  i 


descnbad 

Current 

OMB 

Control 

Number 

226.3-226.4 

0584-0055 

226.6-226  10 _ _ 

226  1 4-226  16 

226  23-226.24 „ 

0584-0055 
..     0584-0055 
...     0584-0055 

§235.12    Information  ejection/ 
recordkeeping— OMB  SMlgned  control 
numbers. 


7  CFR  section  where  requirements  are 
described 


Current 

OMB 

Control 

Number 


235  3(b) 

235  4  (d).  (e).. 
235  7(a). 
235.7(b|. 
235.7(c) 


235.8  (a),  (b) 

235.9(c).  (d) 

235.11(b)(2) 


235.1 1(b)(5Kii) 
23511(0 


0584-0327 
0584-0319 
0584-0319 
0584-0341 
0584-0319 
0584-0319 
0584-0319 
0584-0006 
■0564-0002 
0584-0341 
0584-0319 
0584-0319 


PART  245— DETERMINING 
ELIGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

1.  The  authority  citation  for  Part  245 
continues  to  read  as  follows: 

Authority:  Sees.  3.  4.  and  10,  80  Stat.  885, 
886,  889,  as  amended  (42  U.S.C.  1772. 1773. 
1779):  sees.  2-12.  60  Stat.  230.  as  amended  (43 
U.S.C.  1751-60),  unless  otherwise  noted. 

2.  In  part  245,  remove  all  OMB  control 
number  paragraphs  throughout  and  add 
a  new  §245.14  to  read  as  follows; 

§  245. 1 4    Information  collection/ 
recordkeeping — OMB  assigned  control 
numt>ers. 


7  CFR  section  wtiere  requrements  are 
described 


Current 

OMB 

Control 

Number 


245  3  (a),  (b) s 0584-0026 

245.4 -i 0584-0026 

245  5  (a),  (b) i 0584-0026 

245  6  (a),  (b).  (C).  (•) -i 0584-0026 

245  7(a) - -4 - 0584-0026 

2459  (a),  (b).  (c) „ .> 0584-0026 

245  10  (a),  (d).  (•)...- .i 0584-0026 

245  1 1  (a),  (a-l).  (b).  (d  (d).  |) 0584-0026 

245  1 3(a)-(C) ;....  0584-0026 


Dated:  December  26. 1965. 
lohn  H.  Stokes, 

Acting  Administrator. 

|FR  Doc.  85-30952  Filed  12-30-85:  8:45  am] 

BILLING  CODE  3410-30^  \ 


PART  225— SUMMER  FOOD  SERVICE 
PROGRAM 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authority:  Sees.  803.  807.  809.  816  and  817. 
Pub.  L  97-35.  sees.  203  and  206.  Pub.  L  96- 
499.  sees.  5.  7. 10.1f»ub.  L  95-627.  95  Stat.  3603 
(42  U.S.C.  1771):  sec  2,  Pub.  L  95-166.  91  Stat. 
1325  (42  U.S.C.  1761);  sec.  7.  Pub.  L.  91-248.  84 
Stat.  211  (42  U.S.C.  1859a).  unless  otherwise 
noted. 


PART  235— STATE  ADMINISTRATIVE 
EXPENSE  FUNDS 

1.  The  authority  citation  for  Part  235 
continues  to  read  as  follows: 

Authority:  Sees.  7  and  10.  Pub.  L.  89-642,  80 
Stat.  888,  889  (42  U.S.C.  1776. 1779).  unless 
otherwise  noted. 

2.  In  part  235,  a  new  §235.12  is  added 
to  read  as  follows: 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 
(Docket  No.  85-4081 

Organization,  Functions,  and 
Delegations  of  Authority 

agency:  Animal  and  Plant  Health 
Inspection  Service.  Agriculture. 
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AcnoN:  Final  rale. 


summary:  This  document  revises  the 
statement  of  organization,  functions, 
and  delegations  of  authority  of  the 
Animal  and  Plant  Health  lospectioa 
Service,  by  making  a  minor  change  in 
the  regional  structure  of  Veterinary 
Services  (VS).  The  regional  o^ice 
located  at  Forth  Worth.  Texas, 
previously  known  as  the  South  Central 
Regional  Office  is  renamed  the  Central 
Regional  Office. 

EFFECTIVE  DATE:  December  31, 1S8S. 

FOR  FURTHER  MFORMATION  COWTACT: 

John  C.  Frey.  Classification, 
Employment,  and  Executive  Resources 
Program,  Human  Resources  Divnion. 
6505  Belcrest  Road,  Room  221  Federal 
Building,  Hyattsville,  MD,  20782,  (301} 
43&-646e. 

SUPPLEMENTARY  INFONMATION:  As  a 

result  of  a  comprehensive  comparative 
study  of  current  and  anticipated  staffing 
patterns  and  workload  analyses  levels 
for  its  regional  alignments,  VS  has 
determined  as  part  of  its  continuing 
efforts  to  improve  the  effidency. 
economy,  and  e^ectiveness  of  its 
operations,  coupled  with  the 
abolishment  of  its  Western  Regional 
Office  at  Reno,  Nevada,  and  the 
assumption  of  certain  North  Central 
Regional  and  South  Central  Regional 
responsibilities  by  a  newly  formed 
Western  Region,  that  the  Regional 
Office  located  in  Forth  Worth,  Texas, 
known  as  the  south  Central  Region 
should  be  renamed  the  Central  Region, 
such  identity  being  commensurate  with 
Federally  mandated  standard  regional 
office  locations  and  the  general 
geographical  area  served  by  this 
particular  regional  headquarters. 

This  rule  relates  to  internal 
management  and,  therefore,  pursuant  to 
5  use  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
thereon  are  not  required  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Fefiera}  Register. 
Further,  since  this  rule  relates  to  internal 
Agency  management,  it  is  exempt  from 
the  provisions  of  E.0. 12291.  Finally,  this 
subject  is  not  a  rule  as  defmed  by  Pub. 
L.  96-354,  the  Regulatory  Flexibility  Act, 
and  thus  is  exempt  from  the  provisions 
of  that  Act. 

List  of  Subjects  in  7  CFR  Part  371 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(government  agencies). 


PART  371— ORGANIZATION. 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Accordingly.  7  CFR  Part  371  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  371 

continues  to  read  as  follows: 

Authority:  S  U.S.C  301. 

2.  Section  371.1  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

9  371.1    General  statement 

(c) 

(2)  Veterinary  Service*. 

Laboratoriea 

National  Veterinary  Services  Laboratories, 
P.O.  Box  844.  Ames.  lA.  SOWO. 

Regions 

Western:  317  Invemesa  Way  South, 

Englewood.  CO,  80112. 
Northern:  Buikting  12,  CSA  Depot  Scotia, 

NY.  12302. 
Soutbeastem:  700  Tvriggs  SU  Room  820.  PjO. 

Box  560,  Tampa,  FL.  33801. 
Central:  221  West  Lancaster  Avenue,  Suite 

310,  Forth  Worth,  TX.  78102. 
•         *         •         •         • 

Issued  at  Washington,  DC  this  18th  date  of 
December  1965. 

Bert  W.  Hawkins. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  85-30846  Filed  1^-30-85;  8^45  am) 
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Agricultural  Stabilization  and 
Conservation  Servics 

7  CFR  Part  798 

[Amdtl] 

Availability  of  tnformatfon  to  tbc  Public 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Fmal  rule. 

summary:  This  rule  changes  the  r>ame 
and  address  of  the  Washington  office  of 
the  Agricultural  Stabilization  and 
C(Miservation  Service  at  which  the 
public  may  request  access  to  certain 
material  under  the  Freedom  of 
Information  Act  for  inspection  and 
copying.  This  amendment  is  necessary 
due  to  agency  reorganization. 

effective  date:  December  31. 1985. 

address:  Information  Division.  ASCS. 
USDA,  Room  3608  South  Building,  P.O. 
Box  2415.  Washington.  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Jamison.  (ASCS)  (202)  447-5875. 


BEST  COPY  AVAILABLE 


rARV  aiFORMATKM:  The 
name  and  address  of  the  Washington 
office  of  the  Agricultural  StabilizatioB 
and  Conservation  Service  at  whidi  llw 
pi^hc  may  request  access  to  certain 
materials  under  the  Freedom  of 
Information  Act  for  ins;>ection  and 
copying  is  being  changed  doe  to  agenqr 
reorganization. 

Since  the  amendment  includes 
changes  in  matters  relating  to  agency 
organization,  management  or  personneL 
the  provisions  of  5  U.S.C.  553  coocennng 
notice  of  proposed  rulemaking,  public 
procedure  and  30  day  effective  date,  and 
the  provisions  of  Executive  Order  12291 
do  not  apply. 


List  of  Subjects  in  7  CFR  Part 

Freedom  of  Information. 

Accordingly.  7  CFR  Part  798  is 
amended  as  follows: 

1.  The  authority  citation  for  Part 
continues  to  read  as  follows: 

AuHrarity:  5  U.S.C.  301,  552;  7  CFR  t.l-l.M. 

2.  Section  79S.2  is  revised  to  read  as 
follows: 

fi  798.2    PulMte  inspection  and  topfm%. 

5  U.S.C.  552(aM2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying.  Members  ai  tike 
public  may  request  access  to  such 
materials  maintained  by  ASCS  and/or 
CCC  at  the  Office  of  the  Director. 
Infonnatioo  Division.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3608  South  Building,  P.O.  Box 
2415,  Washington.  DC  20013,  between 
the  hours  of  8:15  and  4:45  p.m.,  Monday 
through  Friday. 

Signed  at  Washington,  DC,  on  Deceaber 
23.1985. 
Milleo  ).  Ifarts. 

Acting  Administrator,  Agricukarol 
StabUization  and  Conservation  Service. 
|FR  Doc  85-W7M  Filed  12-W-86;  8:45  a») 


Agricultural  Marketing  Servif 

7  CFR  Part  907 

[Naval  Orange  Regulation  6191 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Callfomia; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  619  establiriies 
the  quantity  of  California-Arizona  navel 
oranges  that  may  be  shipped  to  market 


'"'liPiBfB"?fT"l!H 


'flHSIfflHfll'I 
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during  the  period  December  27  through 
January  2, 1986.  Such  action  is  needed  to 
provide  for  the  orderly  marketing  of 
fresh  navel  oranges  for  the  period 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 

DATC  Regulation  619  (S  907.919)  is 
effective  for  the  period  December  27, 
1985-January  2.  1986. 
FOM  FURTMCR  INFORMATION  CONTACR 

William  ).  Doyle,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA.  Washington,  DC 
20250,  telephone:  202-447-5975. 
SUPPi£MENTARV  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  The  Administrator, 
Agricultural  Marketing  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  issued  under  Order  No. 
907.  as  amended  (7  CFR  Part  907). 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1985-86  adopted  by 
the  Navel  Orange  Administrative 
Committee.  The  committee  met  publicly 
on  December  23. 1985.  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
fresh  navel  oranges  has  become  weak. 
The  regulation  is  needed  to  continue 
providing  stability  in  the  market  and 
promote  orderly  marketing. 

It  is  further  found  that  It  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  To  effectuate 
the  declared  purposes  of  the  act,  it  is 
necessary  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provision  and  the  effective  time. 


list  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Navel). 
'  1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  907.919  Navel  Orange 
Regulation  619  paragraph  (a)  through  (e) 
is  hereby  added  to  read: 

S  907.919    Navel  Orange  Regulation  619. 

The  quantities  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  December  27, 
1985,  through  January  2, 1986,  are 
established  as  follows: 

(a)  District  1:  700,000  cartons; 

(b)  District  2:  Unlimited  cartons; 

(c)  District  3:  Unlimited  cartons; 

(d)  District  4:  Unlimited  cartons. 

Dated:  December  24. 1985. 
Joseph  A.  Cribbin. 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[FR  Doc.  85-30994  Filed  12-27-85;  12:39  pm) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  545,  563,  571,  and  584 

[Na  85-1155] 

Rnance  Subsidiaries  of  Federal 
Associations;  Rnancings  Through 
Subsidiaries  of  Insured  Institutions 
and  Appraised  Equity  Capital 

December  9. 1985. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Final  rule  and  request  for 

further  comment. 

SUMMARY:  The  Federal  Home  Loan 
Board  ("Board")  is  amending  its 
regulations  pertaining  to  the 
establishment  and  operation  of  finance 
subsidiaries  by  Federal  associations. 
The  amendments  revise  the  current 
regulation  to  permit  the  use  of  third 
party  intermediaries,  to  authorize  the 
transfer  of  liabilities  of  a  parent 
association  to  its  finance  subsidiary,  to 
increase  the  maximum  authorized 
amount  of  transfers  per  issuance  by  a 
finance  subsidiary,  and  to  delegate  the 
Board's  authority  to  grant  certain 
waivers  to  an  association's  Principal 
Supervisory  Agent  ("PSA").  The 
amendments  also  clarify  the  accounting 
treatment  of  certain  transactions, 
particularly  remittances  of  proceeds  by 
a  finance  subsidiary  to  its  parent 
association.  Finally,  the  Board,  as 
operating  head  of  the  Federal  Savings 


and  Loan  Insurance  Corporation 
("FSUC"  or  "Corporation"),  is  requiring 
all  institutions  whose  accounts  are 
insured  by  the  Corporation  ("insured 
institutions")  to  include  in  their 
computation  of  their  net-worth 
requirements  the  net  proceeds  of  certain 
securities  issuances  through  subsidiaries 
except  for  an  amount  equal  to  the  net 
proceeds  from  an  issuance  of  securities: 
(1)  Remitted  in  exchange  for  a  liability 
issued  by  its  parent  institution  or  (2) 
collateralized  by  assets  that  are 
substantially  duration  matched  to  the 
issued  securities  and  that  will  remain  so 
matched  throughout  the  life  of  the 
securities  without  active  management. 
The  Board  also  is  requesting  comment 
on  types  of  preferred  stock  or  other 
securities  issuances  in  addition  to 
collateralized  mortgage  obligations  and 
pay-through  bonds  that  effectively  avoid 
interest-rate  risk  to  issuing  subsidiaries 
and  their  parent  institutions. 

DATES:  Effective  Date:  December  31, 
1985. 

Comments  on  Additional  Securities 
Issuances:  March  3, 1986. 

ADDRESS:  Send  comments  to  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW.. 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Connolly,  Attorney,  (202)  377- 
6455.  Regulations  and  Legislation 
Division.  Office  of  General  Counsel; 
Robert  J.  Pomeranz,  Policy  Analyst,  (202) 
377-6209.  or  Donald  Bisenius,  Research 
Economist  (202)  377-6766,  Office  of 
Policy  and  Economic  Research:  or 
Edward  Taubert,  Associate  Director, 
Policy  Development.  Office  of 
Examinations  and  Supervision  (202) 
377-6484.  at  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW.. 
Washington,  DC  20552.  Direct  all 
questions  on  the  application  and 
computation  of  the  duration  matching 
requirement  to  the  Office  of  Policy  and 
Economic  Research. 

SUPPtXMENTARY  INFORMATION:  On  July 
12, 1984,  the  Board  adopted  the  current 
finance  subsidiary  regulation  ("current 
regulation"),  both  to  recognize  the 
incidental  authority  of  Federal 
associations  to  establish  finance 
subsidiaries  and  to  ensure  that  the 
establishment  and  operation  of  these 
subsidiaries  is  ip  keeping  with  this 
authority  and  with  safe  and  sound 
practices.  (Board  Res.  No.  84-369,  49  FR 
29357  (July  20, 1984))  (codified  at  12  CFR 
545.82).  The  relationship  between  a 
Federal  association  and  its  finance 
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subsidiary  is  based  on  the  parent's  f 
ability  to  exercise,  through  the 
subsidiary,  its  own  authority  to  issue 
debt  and  equity  securities.  Thus,  the 
.sole  purpose  of  a  finance  subsidiary  is 
to  issue  only  those  securities  that  the 
parent  association  is  or  could  be 
authorized  to  issue,  and  to  remit  the 
proceeds  of  such  an  issuance  (less 
reasonable  costs)  to  its  parent 
association. 

The  current  regulation  authorizes 
Federal  associations  to  establish  one  or 
more  finance  subsidiaries  ("flnance 
subsidiary"),  whose  sole  purpose  is  to 
issue  securities  that  the  parent 
association  is  authorized  to  issue 
directly,  and  requires  finance 
subsidiaries  to  remit  the  proceeds  of 
such  issuances  of  securities  to  their 
parent  associations.  The  current 
regulation  does  not  relate  to  state- 
chartered  insured  institutions  and  their 
subsidiaries,  although  some  state  laws 
have  authorized  such  institutions  to 
create  subsidiaries  organized  and 
operating  in  compliance  with  the 
provisions  of  §  545.82. 

To  create  a  Hnance  subsidiary,  the 
board  of  directors  of  a  Federal 
association  must  authorize  its 
establishment  pursuant  to  a  written 
business  plan  to  reduce  interest-rate  risk 
and  to  control  credit  risk.  An 
association  must  own  100  percent  of  its 
finance  subsidiary's  common  stock,  but 
a  finance  subsidiary  may  issue  preferred 
stock  to  persons  other  than  the 
association.  This  preferred  stock  may 
have  voting  rights  in  designated 
circumstances.  An  association  may 
capitalize  its  fmance  subsidiary  without 
Board  approval  by  transferring  assets, 
which  (1)  do  not  have  an  aggregate  book 
value  exceeding,  without  prior  written 
Board  approval,  30  percent  of  the  book 
{       value  of  the  parent's  total  assets  and  (2) 
'        do  not  have  an  aggregate  current  market 
value  exceeding,  without  prior  written 
Board  approval,  the  lesser  of  the  amount 
necessary  and  customary  to  a  particular 
type  of  issuance  or  200  percent  of  the 
gross  proceeds  of  the  issuance.  An 
association  may  guarantee  the  unpaid 
principal  balance  of  its  finance 
subsidiary's  obligations,  except  that  the 
finance  subsidiary's  resources  must  be 
exhausted  prior  to  recourse  to  the 
parent's  guarantee.  An  o^-shore  fmance 
subsidiary  established  pursuant  to  the 
current  regulation  may  make  certain 
otherwise  restricted  investments.  The 
current  regulation  prohibits  a  finance 
subsidiary  from  (1)  dealing  in  accounts 
of  its  parent  association,  (2)  stating  that 
its  securities  are  insured  by  the  FSLIC, 
or  (3)  issuing  securities  accelerating 
upon  its  parent's  insolvency  or 


receivership.  Finally,  an  association 
must  notify  and  provide  certain 
information  to  its  PSA  before  the 
creation  of  a  finance  subsidiary  or  the 
transfer  of  additional  assets  to  a  finance 
subsidiary.  Similarly,  a  fmance 
subsidiary  must  notify  and  provide 
certain  information  to  its  parent 
association's  PSA  within  10  days  after 
any  issuance  of  securities  by  a  finance 
subsidiary.  Finally,  the  current 
regulation  provides  that  a  fmance 
subsidiary  of  a  Federal  association  shall 
not  be  consolidated  with  its  parent 
association  for  purposes  of  calculating 
its  parent's  net-worth  requirement  under 
§  563.13. 

In  adopting  the  current  regulation,  the 
Board  intended  to  relieve  an  implied 
restriction  and  found  that  it  was  in  the 
public  interest  for  Federal  associations 
to  be  permitted  to  take  immediate 
advantage  of  their  authority  to  issue 
securities  through  finance  subsidiaries. 
Therefore,  the  rule  was  made  effective 
upon  publication.  However,  the  Board 
solicited  comments  on  the  provisions  of  ' 
the  rule  and  on  any  other  steps 
necessary  to  ensure  that  finance 
subsidiaries  are  established  and 
operated  in  accordance  with  safe  and 
sound  practices.  The  comment  letters 
received  supported  the  regulation  and 
suggested  various  modifications.  In 
addition,  the  Board's  staff  received 
numerous  inquiries  and  requests  for 
opinions  to  clarify  the  meaning  of 
certain  provisions  of  the  regulation. 

Proposed  Amendments 

On  April  30, 1985,  the  Board  proposed 
amendments  responsive  to  these 
suggested  modifications  and  requested 
clarifications  (Board  Res.  No.  65-322,  50 
FR  20422  (May  16, 1985))  ("proposed 
regulation").  "The  proposed  regulation 
would  amend  numerous  provisions  of 
the  current  regulation,  including 
provisions  relating  to  the  transfer  of 
assets  and  the  remittance  of  proceeds. 
Section  563.13-2  of  the  proposed 
regulation  would  require  the  net 
proceeds  of  certain  Bnancings  through  a 
subsidiary  of  a  Federal  association  or 
state-chartered  insured  institution  to  be 
included  in  a  parent  insured  institution's 
liabilities  when  computing  its  net-worth 
requirement.  The  Board  proposed  these 
changes  to  clarify  provisions  of  the 
current  regulation,  to  respond  to 
inquiries  and  comments  from  the  thrift 
industry,  and  to  prevent  Hnance 
subsidiary  actions  and  resulting 
consequences  not  intended  by  the 
Board. 

The  proposed  regulation  would  revise 
various  provisions  of  §  545.82  controlling 
the  creation  and  operation  of  finance 
subsidiaries  by  Federal  associations. 


The  Board  is  aware  that  these  revisions 
also  affect  finance  subsidiaries  of  state- 
chartered  institutions  (included  in  the 
definition  of  finance  subsidiary  in 
S  563.13-2(a)(4)  of  the  final  regulation) 
established  pursuant  to  parity 
provisions  under  state  law  and  in 
compliance  with  the  provisions  of 
S  545.82.  The  proposed  regulation  also 
would  include  exemptions  for  finance 
subsidiaries  of  Federal  associations 
from  the  loan-to-one-borrower 
regulation  [i  563.9-3)  and  holding 
company  restrictions  (S  584.6). 

One  of  the  most  significant  provisions 
of  the  Board's  proposed  regulation  is 
§  563.13-2,  which  relates  to  all 
institutions  whose  accounts  are  insured 
by  the  FSLIC,  and  which  would  require 
that  a  parent  institution  when  computing 
its  net-worth  requirement  must  include 
in  its  total  liabilities  for  purposes  of 
§  563.13(g)(1)  an  amount  equal  to  the  net 
proceeds  of  any  financing  through  a 
subsidiary  as  defined  in  i  563.13-2(a)  of 
the  proposed  regulation  unless  one  of 
the  two  following  exceptions  applies. 
The  first  exception  would  permit 
exclusion  of  a  financing  through  a 
subsidiary  to  the  extent  that  the 
proceeds  of  the  securities  issuance  are 
remitted  to  its  parent  institution  in 
exchange  for  a  liability  issued  by  the 
parent  that  is  otherwise  included  in  the 
parent's  total  liabilities  pursuant  to 
§  563.13(g)(1).  The  second  exception 
would  apply  to  the  extent  that  the 
duration  of  seciuities  issued  is 
substantially  the  same,  at  the  time  of 
issuance,  as  the  duration  of  the  assets 
pledged  to  or  funding  the  securities 
issued  by  the  subsidiary.  The  Board 
intended  this  amendment  to  prevent 
institutions  from  transferring  their 
interest-rate  risk  to  their  finance 
subsidiaries  without  the  imposition  of  a 
higher  net-worth  requirement  on  the 
parent  institution.  The  substantive 
comments  received  on  this  issue  and  a 
discussion  of  the  Board's  position  on 
this  matter  are  set  forth  below. 

The  Board's  proposed  amendments  to 
§  545.82  would  set  forth  the  authorized 
type,  amount,  and  treatment  of  transfers 
by  a  parent  Federal  association  to  its 
fmance  subsidiary.  First  the  proposal's 
preamble  clarified  that  the  equity 
accounting  method  applied  in 
accordance  %vith  generally  accepted 
accounting  principles  ("GAAF')  does 
not  require  associations  to  recognize 
losses  upon  the  transfer  to  a  wholly- 
owned  subsidiary  of  assets  yielding 
below-market  interest  rates,  generally 
referred  to  as  "underwater  assets". 
Second,  proposed  paragraph  (c)(l)(ii) 
would  increase  the  maximum  per- 
issuance  transfer  limitation  so  that  the 
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market  value  of  the  collateral  for  an 
issuance  could  equal  up  to  250  percent 
of  the  issuance's  pxMS  proceeds,  instead 
of  the  current  200  percent  limit  The 
Board  preliminarily  determined  that  this 
higher  limit  is  necessary  for  some 
recently  developed  types  of 
transactions.  Revised  para^aphs  (c)(1) 
(i)  and  (ii)  as  proposed  would  authorize 
an  association's  PSA.  instead  of  the 
Board,  to  give  prior  written  approval  for 
an  associatkm  to  exceed  (1)  tb(B 
aggregate  transfer  limitatioo  of  30 
percent  of  the  book  value  of  an 
association's  assets  or  (2)  the  per- 
issuance  transfer  limitation  restricting 
the  market  value  of  transferred 
collateral  for  a  finance  subsidiary's 
issuance  to  the  amount  necessary  and 
customary  for  that  type  of  issuance  or 
250  percent  of  the  gross  proceeds  of  the 
issuance.  Third,  the  Board's  proposal 
also  would  amend  paragraph  (cKl)  to 
enable  an  association  to  transfer  or 
make  available  liabilities  issued  by  the 
association,  such  as  certificates  of 
deposit  ("CDs")  and  subordinated  debt, 
to  their  finance  subsidiaries.  The  Board 
indicated  in  proposing  this  change  that 
such  transactions  would  not  violate  the 
prohibition  of  a  subsidiary  dealing  in  the 
deposits  or  savings  accounts  of  its 
parent,  even  if  the  collapse  of  the 
subsidiary  could  cause  the  collateralized 
CDs  to  be  transferred  to  the  holders  of 
the  finance  subsidiary's  securities.  The 
Board  further  stated  that  the  same 
method  of  computing  aggregate  and  per- 
issuance  transfer  limitations  that 
applied  to  collateralized  guarantees 
would  apply  to  collateralized  liabilities. 
Finally,  the  proposed  regulation  would 
also  amend  S  571.5(a)  to  clarify  that  the 
transactions  between  an  insured 
institution  and  its  finance  subsidiary,  in 
accordance  with  i  545.62  of  this  chapter, 
would  not  be  considered  to  be  transfers 
under  {  571.5(a). 

The  proposal  also  would  revise  the 
authorized  extent  of  an  association's 
guarantees  of  its  finance  subsidiary's 
securities  issuances  and  the  recourse  of 
securities  holders  to  those  guarantees. 
Proposed  paragraph  (c)(3)  would  enable 
an  association  to  guarantee  accrued  but 
impaid  interest  and  redemption 
premiums,  as  well  as  the  unpaid 
principal  balance,  of  its  finance 
subsidiary's  obligaticms.  Furthermore, 
because  of  the  impracticality  and  cost  of 
identifying  and  exhausting  all  of  a 
finance  subsidiary's  resources,  as 
required  by  the  current  regulation, 
proposed  paragraph  (c)(3)  would  only 
require  exhaustion  of  those  resources 
collateralizing  a  finance  subsidiary's 
securities  issuance  prior  to  recourse  to 
its  parent's  guarantee. 


The  proposal  also  would  set  forth 
authorized  ways  for  a  finance 
subsidiary  of  a  Federal  assocatioa  to 
operate  and  to  remit  proceeds  to  its 
parent  association.  First,  proposed 
paragraph  (d)(1)  would  expressly 
recognise  the  right  of  a  finance 
subsidiary  to  issue  its  securities  dwough 
a  third-party  intermediary,  a  provision 
designed  to  aid  small  associations 
unable  to  gaih  favorable  market  access 
directly.  Additionally,  proposed 
parargaph  (e)  sets  out  a  ninnber  of 
authorized  wajrs  for  a  finance 
subsidiary  to  remit  proceeds  to  its 
parent  association  and  addresses  the 
accounting  impact  of  each  manner  of 
remittance.  The  numerous  comments 
received  on  these  issues  are  discussed 
below.  Finally,  proposed  paragraph  (e) 
also  would  authorize  expressly  finance 
subsidiaries  to  retain  as  part  of  the 
reasonable  cost  of  issuing  securities  any 
necessary  reserves.  The  proposal  would 
also  authorize  "multi-tiered"  finance 
subsidiaries.  However,  the  proposal 
would  eliminate,  as  discussed  below, 
paragraph  (c)(4]  of  the  current 
regulation,  which  permits  certain 
otherwise  prohibited  investments  of  off- 
shore finance  subsidiaries.  The  Board 
preliminarily  determined  that  such 
investment  is  unnecessary  and  could 
permit  certain  unsound  practices. 

The  iMt>posal's  preamble  also 
specified  die  regulatory  treatment  of  a 
finance  subsidiary  within  a  total 
corporate  setting.  Since  the  finance 
subsidiary  is  a  separate  corporation, 
any  assets  transferred  to  it  by  its  parent 
would  not  be  authorized  to  be  included 
with  the  parent  association's  assets  for 
purposes  of  determining  whether  an 
association  is  a  "qualified  institution" 
for  purposes  of  section  5(r)  of  the  Home 
Owners'  Loan  Act  (12  U.S.C  1464(r)) 
pertaining  to  interstate  branching  by 
Federal  associations,  or  section  408(n)  of 
the  National  Housing  Act  (121  U.S.C 
1730a(n))  and  12  CFR  584.2-2, 
concerning  activities  of  unitary  savings 
and  loan  holding  companies.  On  another 
matter,  paragaraph  (f)(1)  would  provide 
that  a  finance  subsidiary  is  not  an 
affiliate  of  its  parent  association  for 
purposes  of  the  Savings  and  Loan 
Holding  Company  Act  provisions  on 
transactions  between  affilates  (121 
U.S.C  173Ga(d)).  Nevertheless,  proposed 
paragraphs  (f)(2]  and  (f](3]  would 
prohibit  specific  activities  between  a 
finance  subsidiary  and  its  parent  or  its 
parent's  affiliates,  if  the  parent  is  a 
holding-company  subsidiary.  The  Board 
preliminarily  determined  that  such 
activities  could  be  harmful  to  an 
institution  and  the  FSLIC  and  evasive  of 


its  regulations  controlbng  transactions 
within  a  holding-company  context. 

Finally,  the  Board's  proposal  would 
revise  the  requirement  for  an  insured 
institution  to  notify  its  PSA  at 
designated  times  and  increases  the 
PSA's  control  over  the  creation  of 
certain  finance  subsidiaries.  The 
proposed  regulations  would  require  the  - 
board  of  directors,  or  an  executive 
committee  of  the  board  of  directors,  of 
an  insured  institution  failing  to  meet  its 
net-worth  requirement  pursuant  to 
S  563.13  or  operating  mider  a 
supervisory  agreement,  to  obtain  PSA 
approval  to  establish  a  finance 
subsidiary.  This  requirement  reflected 
the  Board's  concern  relating  to  a  failing 
institution  transferring  a  significant 
portion  of  its  most  maricetable  assets  to 
a  finance  subsidiary  to  collateralize  the 
issuance  of  preferred  stock  or  debt 
obligations. 

The  Board  indicated  its  expectation 
that  PSAs  would  approve  the 
estabUshment  of  a  finance  subsidiary     ■ 
unless  the  PSA  found  that  the 
establishment  and  operation  of  a 
finance  subsidiary  was  likely  to 
adversely  affect  the  finance  condition  or 
safe  and  sound  operation  of  the  parent 
association.  In  order  to  ensure  timely 
review,  the  proposal  would  require  the 
PSA. within  10  days  of  receiving  the 
information  required  by  paragraph 
(g)(l],  to  notify  an  applicant  that  its 
application  was  complete  or  that 
additional  information  was  required. 
The  proposal  would  deem  an 
application  approved  unless  the  PSA 
ruled  upon  it  within  30  days  of  the  date 
of  written  notice  that  all  required 
information  has  been  filed,  and  would 
authorize  appeals  of  any  adverse 
determination  to  the  Board. 

Comment  Overview  i 

The  Board  received  36  comment 
letters  on  its  proposed  regulation:  11 
from  Federal  associations,  7  from  state- 
chartered  insured  institutions,  6  from 
law  firms,  2  from  economic  consulting 
firms,  3  from  trade  or  professional 
associations,  5  from  brokerage  firms  or 
investment  banks,  1  from  a  professor  of 
finance,  and  1  miscellaneous  comment. 
The  Board  also  received  a  comment 
from  the  Federal  Home  Loan  Mortgage 
Corporation.  These  comments 
addressed  a  variety  of  issues,  raised  a 
number  of  substantive  objections,  and 
suggested  alternative  methods  for  the 
Board  to  achieve  its  goals.  These 
comments  and  the  resolution  of  the 
issues  presented  as  well  as  any  changes 
from  the  proposed  regulation,  are 
discussed  below. 


UMI 
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The  commenters  unanimously 
supported  the  Board's  decision  to 
authorize  the  creation  of  finance 
subsidiaries  by  Federal  associations. 
They  expressed  the  view  that  the 
issuance  of  securities  through  finance 
subsidiaries  and  collateralizing  such 
securities  issuances  with  assets 
transferred  from  parent  associations 
will  enhance  market  access  by 
associations.  Furthermore,  they 
indicated  confidence  that  the  separate 
corporate  structure  of  finance 
subsidiaries  and  the  coUateraiization  of 
most  finance-subsidiary  issuances  give 
adequate  protection  to  holders  of 
finance  subsidiaries'  securities.  They 
stated  their  belief  that  these  factors  will 
cause  those  issuances  to  be  rated  highly 
by  the  national  rating  agencies,  thereby 
reducing  the  interest-rates  carried  by 
such  issuances  and  providing  a  low-cost 
source  of  capital  for  associations;  such 
low-cost  financing  should  help  to 
enhance  the  financial  viability  of 
associations. 

Most  commenters  appreciated  the 
need  for  the  Board  to  control  potential 
harm  to  insured  institutions  and  to  the 
FSLIC  by  assuring  that  the  securities 
issuances  by  subsidiaries  of  insured 
institutions  would  not  increase  an 
institution's  interest-rate  risk.  Most 
commenters  supported  the  view  that  the 
issuances  of  a  subsidiary  should  not  be 
allowed  to  increase  its  parent 
institution's  overall  interest-rate  risk 
exposure.  Most  commenters  also 
concurred  with  the  Board's  requirement 
in  the  current  regulation  that 
associations  create  and  use  finance 
subsidiaries  in  accordance  with  a  formal 
business  plan  to  reduce  interest-rate 
risk.  These  commenters  also  generally  ^ 
urged  extensive  updating  and  strenuous 
enforcement  of  the  business-plan 
process.  In  addition,  a  considerable 
number  of  commenters  supported  the 
Board's  goal  of  using  some  method  to 
identify  when  securities  issuances 
through  subsidiaries  would  increase  the 
interest-rate  risk  of  an  institution  and 
understood  the  need  for  the  Board  to 
take  measures  to  control  such  risk. 

However,  commenters  voiced 
considerable  concern  over  certain 
provisions  of  the  proposed  regulation, 
with  the  largest  number  of  comments 
either  objecting  to  the  structure  and 
effect  of  the  Board's  proposed 
requirement  for  duration  matching  of  a 
finance  subsidiary's  securities  issuances 
and  the  assets  collateralizing  such 
issuances  ("collateralizing  assets"),  or 
requesting  clarification  of  or  objecting  to 
the  proposed  accounting  treatment  of 
transactions  between  parent 
associations  and  their  finance 


subsidiaries.  Some  commenters  objected 
to  the  differing  treatment  of  varying 
methods  of  remitting  proceeds  to  parent 
associations.  Other  commenters  simply 
requested  the  Board  to  clarify  the  way 
that  various  transactions  should  be 
computed  under  the  proposed  transfer 
limitations.  Some  commenters  took 
strenuous  exception  to  the  Board's 
proposed  provision  regarding  duration 
matching,  particularly  as  it  relates  to 
state-qhartered  insured  institutions. 

After  consideration  of  the  comments 
and  other  available  information,  the 
Board  has  determined  to  adopt  the 
regulatory  changes  substantially  as 
proposed,  as  discussed  below. 

Accounting  Treatment 

Four  commenters  argued  that, 
contrary  to  statements  made  in  the 
proposed  regulation's  preamble,  an 
association's  level  of  transfers  to  its 
finance  subsidiary  is  identical  whether 
proceeds  are  remitted  by  the 
subsidiary's  redeeming  its  common 
stock  or  purchasing  assets  from  its 
parent,  liiey  objected  to  the  proposed 
provision  which  would  have  allowed 
reduction  of  the  parent's  investment  in 
its  subsidiary  only  by  the  finance 
subsidiary's  redemption  of  its  capital 
stock  held  by  its  parent.  These 
commenters  also  argued  that  a  netting 
concept  should  be  introduced  to  permit 
reducing  the  amount  of  assets 
transferred  by  a  parent  association  by 
remittances  from  a  finance  subsidiary  to 
its  parent  by  means  of  the  redemption  of 
conunon  stock,  payment  of  dividends, 
return  of  capital  on  capital 
contributions,  or  the  purchase  of  assets. 

The  Board  agrees  with  these 
commenters  that  all  of  the  enumerated 
forms  of  remittance  should  be  treated 
consistently.  The  Board  has  determined, 
as  set  forth  in  the  current  regulation, 
that  no  method  of  remittance  shall 
reduce  the  level  of  an  association's 
outstanding  aggregate  or  per-issuance 
transfers  of  assets  to  its  finance 
subsidiary.  Although  all  of  the  forms  of 
remittance  specified  in  the  proposed  and 
final  regulations  are  authorized 
transactions,  the  Board  has  decided  not 
to  authorize  netting  for  any  form  of 
remittance.  As  stated  in  the  preamble  to 
the  current  regulation: 

The  limit  would  be  calculated  as  of  the 
date  of  a  proposed  transfer,  so  that  the 
current  book  value  of  any  previous  transfers 
(the  book  value  less  any  decrease  resulting 
from,  for  example,  receipt  of  payments  of 
principal,  rather  than  the  book  value  at  the 
time  the  previous  transfer  was  made)  would 
be  added  to  the  current  book  value  of  the 
proposed  transfer  and  divided  by  the  current 
book  value  of  the  association's  assets.  (49  PR 
29359,  July  20. 1984) 


Consequently,  if  an  association 
viewed  on  an  unconsolidated  basis  has 
transferred  30  percent  of  its  assets  to  its 
finance  subsidiary,  the  ciurent  book 
value  of  the  finance  subsidiary's  assets 
would  have  to  decrease  as  a  percentage 
of  the  current  book  value  of  its  parent's 
assets  on  an  unconsolidated  basis 
before  the  finance  subsidiary  could 
increase  its  assets.  For  example,  more 
assets  could  bf  transferred  to  the 
finance  subsidiary  if  the  current  book 
value  of  the  finance  subsidiary's  assets 
decreased  due^o  the  receipt  of 
payments  of  principal  or  the  repayment 
of  any  mortgage  assets  by  the 
mortgagor. 

Reducing  an  association's  level  of 
outstanding  transfers  due  to  the 
remittance  of  proceeds  would  after 
several  cycles  allow  the  transfer  of  most 
of  an  association's  assets  to  its 
subsidiary.  Such  a  level  of  transfers 
could  limit  the  association's  other 
activities,  including  the  extension  of 
housing  credit  and  make  the  finance 
subsidiary  the  preliminary  operating 
entity.  The  Board  recognizes  that  the 
preamble  to  the  proposed  regulation  did 
indicate  that  the  redemption  of  common 
stock  would  reduce  a  parent 
association's  investment  in  its  finance 
subsidiary  for  purposes  of  the  30  percent 
aggregate  investment  limitation. 
Nevertheless,  the  Board  is  concerned 
that  netting  could  allow  excessive 
transfers  to  finance  subsidiaries  and 
that  such  action  could  endanger  the 
safety  and  sotmdness  of  associations. 

The  Board  is  aware  that  some 
associations,  as  a  result  of  deducting  the 
amount  of  certain  remittances  by 
finance  subsidiaries  of  proceeds  of 
seciuities  issuances  frx)m  the  amount  of 
assets  transferred  to  a  finance 
subsidiary,  may  have  exceeded  the 
transfer  limitations  as  finally  interpreted 
in  this  regulation  (December  31, 1985). 
Such  associations  shall  not  be 
authorized  to  make  further  transfers 
(unless  required  for  collateral 
maintenance  purposes)  until  such 
associations  are  in  compliance  with  this 
final  interpretation  of  the  transfer 
limitations. 

Five  commenters  requested  that  the 
Board  set  out  the  method  for  calculating 
the  30  percent  aggregate  transfer 
limitations  after  the  transfer,  sale,  or 
exchange  of  the  assets  initially 
transferred  from  a  parent  association. 
As  described  above:  an  institution  must 
compare  the  cturent  book  value  of  a 
finance  subsidiary's  assets  with  the 
current  book  value  of  its  parent's  assets. 
This  method  must  always  be  used  to 
identify  the  level  of  assets  transferred  to 
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a  flnance  subsidiary  regardless  of  the 
passage  of  time  or  any  other  factor. 

One  conunenter  stressed  that  the 
Board  shouJd  clarify  that  assets  wiU  not 
be  counted  twice  under  the  transfer 
limitations  when  (1)  assets  constituting 
part  «^  the  finance  subsidiary's  initial 
capitalization  are  used  later  to 
collateralize  a  securities  issuance  or  (2) 
assets  are  Iransferred  and  proceeds 
remitted  between  a  parent  association 
and  a  second-tier  finance  subsidiary. 
The  Board  affirms  these  interpretations: 
the  regulatioa  never  intended  that 
associations  would  be  required  to  count 
such  assets  twice. 

One  commenter  opined  that  the  30 
percent  and  250  percent  transfer 
limitations  should  not  be  imposed  on  the 
transfer  of  a  parent  association's 
liabilities,  except  when  collateralized. 
This  commenter  also  requested  that  if 
the  Board  decides  to  count  the  transfer 
of  such  liabilities,  it  should  state  that 
this  is  a  new  requirement  and  should 
include  a  grandfather  provision  for 
transfers  which  occurred  before  the  date 
of  adoption  of  the  final  regulation.  The 
Board  finds  no  basis  for  such  treatment. 
As  the  Board  indicated  in  the  preamble 
to  the  proposed  regulation,  the  Board's 
reference  in  the  current  regulation  to  the 
transfer  of  assets  ''was  intended  to 
describe  the  financial  resources  from  the 
point  of  view  of  the  finance  subsidiary, 
i.e.  assets  carried  on  the  books  of  the 
finance  substdiary."  (50  FR  20423.  May 
16. 1985).  The  Board  therefore  has 
determined  that  inclusion  of  a 
grandfather  provision  for  such 
transactions  is  neither  necessary  nor 
appropriate. 

The  Board  does  wish,  however,  to 
emphasize  that  the  regulation  excludes 
an  amount  of  securities  issued  through  a 
subsidiary  from  its  parent's  computation 
of  its  net-worth  requirement  if  the 
proceeds  of  the  issuance  are  remitted  in 
exchange  for  a  liability  issued  by  the 
parent  institution  that  is  otherwise 
included  in  the  parent  institution's  total 
liabilities  pursuant  to  S  563.13(g)(1).  This 
prevents  double-counting  in  the  parent's 
computation  of  its  net-worth 
requirements  of  liabilities  of  the  parent 
transferred  to  its  finance  subsidiary. 

Finally,  a  commenter  requested  that 
the  Board  clarify  that  a  parent 
association's  agreement  to  indemnify 
underwriters  against  a  finance 
subsidiary's  failure  to  perform  its 
obligations  to  them  pursuant  to  an 
underwriting  agreement  does  not 
constitute  a  guarantee  under 
§  545.(a{a\[2).  The  Board  does  not 
consider  such  indemnification 
agreements  to  constitute  guarantees, 
and  they  are  not  subiect  to  the 
restrictions  of  f  54S.82(c).  Similarly,  the 


Board  does  not  consider  standard 
representations  and  warranties  that  are 
substantially  the  same  as  those  made 
when  an  association  sells  mortgages  to 
the  Federal  Home  Loan  Mortgage 
Corporation  or  Federal  National 
Mortgage  Corporation  to  be  guarantees. 
The  Board  anticipates  that  investors 
may  require  associations  to  make  such 
representations  respecting  mortgages 
transferred  from  an  association  as 
collateral  for  collateralized  mortgage 
obligations  (t^fO's")  or  other 
securities  issued  by  finance 
subsidiaries.  Unless  the  association  is 
transferring  the  mortgages  with  recourse 
or  is  guaranteeing  payment  of  its  finance 
subsidiary's  obligations,  the  association 
simply  is  providing  standard 
representations  relating  to  the 
lawfulness  and  validity  of  mortgages 
transferred  from  its  own  portfolio  that 
the  association  originated  and  serviced. 

Duration  Matching  Requirement 

As  indicated  in  the  preamble  to  the 
proposed  regulatioa,  the  Board  is 
seriously  concerned  that  under  the 
current  regulation  an  insured  institution 
can,  in  effect,  transfer  its  interest-rate 
risk  resulting  from  the  mismatch  of 
maturities  of  an  institution's  assets  and 
liabilities  to  a  subsidiary  without  the 
imposition  of  a  net-worth  requirement 
on  the  subsidiary's  securities  issuances. 
The  effect  of  large  levels  of  interest-rate 
risk  on  the  thrift  industry  is  well 
documented.  Interest-rate  risk  was  the 
primary  cause  of  the  merger  or  failure  of 
over  1.100  savings  institutions  between 
June  1980  and  September  1984,  with  over 
a  third  of  these  institutions  either 
liquidated  or  merged  under  supervisory 
or  FSLIC  mandate. 

The  Board  believes  that  interest-rate 
risk  stemming  from  the  securities 
issuances  of  a  subsidiary  and  the  assets 
collateralizing  such  securities  issuances 
can  harm  signficantly  a  parent 
institution's  financial  position.  Absent 
an  adequate  net-worth  cushion,  the 
finance  subsidiary  can  cause     > 
considerable  harm  to  an  institution  and 
the  FSUC  by  draining  away  valuable 
resources  from  its  parent  institution, 
perhaps  resulting  in  the  institution's 
insolvency. 

The  Board  never  intended  to  exclude 
the  net  proceeds  of  a  finance 
subsidiary's  securities  issuances  from 
calculation  of  its  parent's  net-worth 
requirement  if  the  securities  issuances, 
coupled  with  the  assets  collateralizing 
those  issuances,  continue  to  expose  the 
parent  to  interest-rate  risk.  The  Board 
originally  anticipated  that  the 
obligations  issued  by  finance 
subsidiaries  would  be  collateralized 
mortgage  obligations  or  similar  pass- 


through  types  of  instruments  that 
effectively  transfer  any  interest-rate  risk 
to  the  holders  of  the  securities.  The 
Board  believes  that  the  net-worth 
requirement  of  the  parent  institution 
should  exclude  the  finance  subsidiary's 
securities  issuance  only  when  there  is 
effectively  a  sale  of  the  collateralizing 
assets  by  the  issuance  of  pass-through 
securities. 

The  Board's  final  regulation  achieves 
the  goals  set  forth  in  the  proposed 
regulation  by  adopting  the  basic 
structure  of  the  proposed  duration 
matching  requirement  'as  modified  in 
three  significant  respects  based  on  the 
comments  and  further  Board 
consideration.  First,  the  Board  has 
determined  that,  in  addition  to  duration 
matching  at  initial  issuance,  the  nature 
of  a  subsidiary's  securities  issuance  and 
collateralizing  assets  must  be  such  that 
the  duration  matching  is  maintained 
throughout  the  life  of  the  securities 
without  active  management.  This 
standard  requires  a  parent  institution 
computing  its  net-worth  requirement  to 
include  those  securities  that  were 
initially  duration  matched  but  that  could 
become  unmatched  over  time.  This 
provision  has  the  effect  of  restricting 
those  duration-matched  issuances 
excluded  from  a  parent  institution's  net 
worth  requirement  to  CMOs,  pay- 
through  bonds,  and  other  pass-through 
types  of  financing  that  effectively  avoid 
exposing  institutions  to  interest-rale  risk 
as  initially  intended  by  the  Board. 
Second,  the  Board  has  determined  that  a 
parent  institution  must  include  in  its 
total  liabilities  pursuant  to  §  563.13(g)(1) 
the  net  proceeds  of  securities  issued 
through  a  subsidiary  (defined  in  section 
563-2(a)(l)  as  an  "amount  of  securities 
issued  through  a  subsidiary"),  in 
computing  the  parent's  net-worth 
requirement  if  any  of  the  proceeds  are 
remitted  to  the  parent,  since  such 
remittance  reflects  the  purpose  of 
funding  the  parent  institution.  Third,  the 
Board  not  apply  the  net-worth  inclusion 
requirement  of  §  563.13-2  to  (1)  certain 


'The  final  regulation,  as  did  the  proposed, 
requires  insured  institutions  to  use  the  duration 
measure  developed  by  Macaulay.  See  Macaulay, 
F.R.  Some  Theoretrcat  Problems  Siif^sted  by  the 
Movement  of  interest  Rates.  Bond  Yields,  and  Stock 
Prices  in  the  U.S  Sin(;e  1956.  New  York:  National 
Bureau  of  Economic  Research  (1938).  This  measure, 
similar  to  other  dura  lion-ma  Ichinji  methods, 
measures  the  weighted  aivrage  maturity  or 
repricing  period  of  a  stream  of  payments.  If  the 
duration  of  an  asset  exactly  equals  the  duration  of 
the  liability  lieiflg  matched,  then  both  the  asset  and 
liability  wilt  on  (tie  averge  reprice  at  the  same  time, 
and  the  resulting  income  stream  is.  in  effect, 
immunized  against  changes  in  interest  rates.  The 
Board  specifically  requested  comment  on  the 
application  and  effects  of  Macaulay's  duration     . 
measure  -; 
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securities  issuances  for  which  a 
registration  statement  has  been  filed 
with  the  Securities  and  Exchange 
Commission  or  other  designated  action 
has  been  taken.  (2)  promissory  notes 
executed,  or  (3)  transactions  undertaken 
pursuant  to  binding  contracts  with  a 
term  of  one  year  or  less  entered  into  on 
or  before  December  31. 1985. 

Section  S63.13-2(c)  of  the  final 
regulation  thus  requires  that,  unless  one 
of  two  exceptions  applies,  the  net 
proceeds  of  an  amount  of  securities 
issued  through  a  subsidiary  shall  be 
included  in  a  parent  insured  institution's 
total  liabilities  (as  defined  in 
§  563.13(g)(1))  When  computing  the 
parent  institution's  net-worth 
requirement  pursuant  to  i  563.13  or  its 
growth  limitation  pursuant  to  §  563.13-1. 
This  provision  requires  inclusion  under 
S  563.13(g)(1)  of  the  net  proceeds  of  an 
amount  of  securities  issued  through  a 
subsidiary  that  is:  (1)  A  finance 
subsidiary  (as  defined  in  §  563.13- 
2(a)(4))  of  a  Federal  association  or  state- 
chartered  insured  institution  established 
and  operated  in  compliance  with  the 
provisions  of  §  545.82:  *  or  (2)  a  service 
corporation,  operating  subsidiary,  or 
other  type  of  subsidiary  not  in 
compliance  with  S  545.82  if  any 
proceeds  of  such  securities  are  remitted 
to  a  parent  insured  institution.  This  rule 
does  not  apply  to  an  amount  of 
securities  issued  by  a  subsidiary,  such 
as  a  service  corporation,  totally  For  its 
own  purposes,  i.e.  to  use  the  proceeds 
for  its  own  operations  and  not  to  remit  a 
portion  of  the  proceeds  to  its  parent. 
Furthermore,  the  Board  understands  that 
a  subsidiary  may  issue  securities  for  its 
own  purposes,  but  for  a  temporary 
period  or  for  a  reason  incidental  to  the 
subsidiary's  own  operations,  remit  some 
portion  of  the  proceeds  to  its  parent 
institution.  In  such  a  case  the  net 
proceeds  of  an  amount  of  securities 
issued  through  such  a  subsidiary  would 
not  be  subject  to  the  inclusion 
requirement  of  S  563.13-2(c)  if  the 
subsidiary  demonstrates  to  the  PSA  of 
its  parent  institution  that  the  securities 
were  issued  for  the  subsidiary's  own 


^  !(  should  be  noted,  however,  that  (he  inclusion 
of  an  amount  of  securities  issued  through  a 
subsidiary  that  is  a  finance  subsidiary  (as  deHned  in 
t  S63.13-2(a)(4))  for  purposes  of  calculalrng  the 
parent's  "total  liabilities"  pursuant  lo  }  563.13(gHl). 
its  growth  factor  pursuant  to  section  563.13(g)(4)  and 
the  growth  regulation  [%  563.13-1)  will  not  require 
consolidation  for  purposes  of  the  direct-inveslmeni 
component  of  the  contingency  factor.  (Section 
S63.13(g)|5)  (iil)|.  The  Board  does  not  consider 
investments  of  institutions  In  Tinance  subsidiaries 
as  defined  in  i  S63.13-2(aK4|  to  be  direct 
inveslmenis  subjecl  to  S  563.&-8.  the  direct-, 
investment  regulation.  Board  Res.  No.  85-7ft-A,  90 
FR  6912.  6aZ2  (Feb.  19. 1965)  (to  be  codiFied  al  12 
O'R  S63.S-S)  ("direct-investment  regulation"). 


reasonable  business  purposes  in 
accordance  with  its  own  reasonable 
written  projections  of  its  financing 
requirements. 

'The  final  regulation,  like  the  proposal, 
provides  two  exceptions  from  the  net- 
worth  inclusion  requirement  for  an 
amount  of  securities  issued  throu^  a 
subsidiary.  The  first  exception  applies  if 
the  proceeds  of  such  an  issuance  are 
remitted  in  exchange  for  a  liability 
issued  by  the  subsidiary's  parent 
insured  institution  if  the  liability  is 
otherwise  included  in  the  parent's  total 
liabihties  pursuant  to  i  563.13(g)(1).  This 
exception  avoids  double  counting  of  the 
liability  in  the  parent's  computation  of 
its  net-worth  requirement.  'The  second 
exception  applies  if  the  duration  of  the 
securities  issued  and  any  collateralizing 
assets  are  substantially  duration 
matched  at  the  time  of  issuance,  and  if 
the  relationship  of  the  securities  and 
collateralizing  assets  is  such  that  the 
match  will  be  maintained  without  active 
management  throughout  the  life  of  the 
securities.  The  duration  of  the  assets 
collateralizing  a  securities  issurance  is 
considered  substantially  similar  to  the 
duration  of  the  subsidiary's  securities 
issuance  if  the  duration  of  the  assets  is 
between  90  percent  and  110  percent  of 
the  duration  of  the  securities  issued.* 
Many  structured  financings,  such  as 
CMC3s  and  pay-through  bonds,  would 
fall  within  this  range  and  the  Board 
intends  to  continue  favorable"  net-worth 
treatment  for  such  securities.  This 
duration-matching  exception  is 
evaluated  on  an  issuance-by-issuance 
basis  determined  by  whether  a 
particular  securities  issuance  and  its 
collateralizing  assets  expose  a  parent 
institution  to  interest-rate  risk. 
Therefore,  the  net  proceeds  of>an 
amount  of  one  issuance  of  securities 
may  be  required  to  be  included  in  a 
parent  institution's  computation  of  its 
net-worth  requirement,  while  the  net 


'  For  example,  if  a  finance  subsidiary  has  one 
asset  which  is  a  five-year,  SlOO  par  bond  with  a  12- 
percent  coupon  interest  rate  and  a  current  market 
yield  of  10  percent,  the  duration  of  the  bond  is  a  3.9S 
years.  If  the  subsidiary  issues  a  security  to  support 
the  bond  with  a  duration  between  3.56  and  4.3S 
years,  the  security  will  be  considered  lo  have  a 
duration  that  is  substantially  similar.  If  the  security 
was.  for  example,  a  S160  par  value,  four-year  bond 
with  zero-percent  interest  rate  and  a  12-percenl 
market  yield,  the  security  would  have  a  duration  of 
four  years  al  the  time  of  issuance.  Since  this 
duration  is  in  the  acceptable  range  of  3.56  years  to 
4.35  years,  the  securities  issuance  would  not  be 
added  to  the  liabilities  of  the  parent  for  purposes  of 
calculating  the  net-worth  requirement.  If.  however, 
the  subsidiary  issued  a  $100  par  value,  four-year 
note  with  a  12-percent  coupon  and  market  yield,  the 
duration  of  the  security  would  be  3.29  years.  Since 
the  duration  of  the  four-year  note  is  less  than  90 
percent  of  the  duration  of  the  five-year  asset,  it  is 
not  substantially  duration  matched.  See  SO  FR  at 
20426.27. 


proceeds  of  other  securities  issued 
through  the  same  subsidiary  will  be 
excluded. 

Finally,  in  response  to  comments,  the 
Board  has  decided  that  section  S63.13-2 
will  not  apply  to  certain  securities 
offered,  promissory  notes  executed,  or 
certain  binding  contracts  with  a  term  of 
one  year  or  less  entered  into  on  or 
before  December  31, 1985.  Among  other 
things,  this  means  that  an  amount  of 
securities  issued  through  a  subsidiary  on 
or  before  that  date  will  not  be  required 
to  be  included  in  the  subsidiary's  parent 
institution's  liabilities  when  calculating 
its  net-worth  requirement.  However,  the 
regulation  requires  the  parent  institution 
to  include  in  its  net-worth  computation 
any  renewal,  extension,  or  rollover  of 
securities  after  December  31, 1985, 
unless  such  a  transaction  is  undertaken 
pursuant  to  a  binding  contract  with  a 
term  of  one  year  or  less  outstanding  on 
or  before  December  31, 1965.  For 
example,  if  a  finance  subsidiary 
executed  a  binding  contract  on  August  1. 
1985,  authorizing  that  finance  subsidiary 
to  issue  commercial  paper  (assuming  30 
day  maturity)  and  to  redeem  and  reissue 
such  commercial  paper  every  30  days 
until  July  31, 1986,  those  issuances  of 
commercial  paper  would  not  be  subject 
to  the  net-worth  inclusion  requirement 
and  gro«vth  effects  of  $  563.13-2(c).  On 
the  other  hand,  if  such  a  contract 
executed  on  August  1, 1985,  extended 
for  10  years  until  1995,  securities  issued 
under  such  a  contract  after  December 
31, 1985,  would  be  included  in  the 
finance  subsidiary's  parent  institution's 
computation  of  its  net-worth 
requirement  ~     -. 

Comments  on  die  Reqirirement  for 
Duration  Analysts 

Commenters  addressed  various 
aspects  of  the  Board's  duration- 
matching  requirement  as  well  as 
proposing  alternative  approaches  to 
interest-rate  risk  problems.  These 
commenters  argued  that  if  the  Board 
adopts  a  requirement  to  limit  interest- 
rate  risk,  that  it  should:  (1)  Permit  no 
exclusions  for  purposes  of  computing 
the  parent's  net  worth:  (2)  compare  tfie 
finance  subsidiary's  securities  issuances 
and  the  association's  use  of  the 
proceeds;  (3)  view  the  interest-rate  risk 
of  the  consoUdated  institution;  (4)  use 
gap  analysis  on  a  consolidated  basis  as 
a  simpler  and  more  effective  way  to 
limit  interest-rate  risk:  and  (5) 
incorporate  the  use  of  interest-rate 
futures,  options,  and  swaps  as  methods 
of  reducing  interest-rate  risk.  They  also 
asked  that  the  Board  resolve  certain 
technical  problems  related  to  calculating 
the  duration  of  adjustable-rate  assets 
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and  liabilities,  as  well  as  adjusting  the 
duration  measurement  for  varying 
interest  rates,  maturities,  and 
prepayment  assumptions. 

One  comment  urged  inclusion  of  the 
total  amount  of  all  securities  issued 
through  a  subsidiary  in  computing  the 
parent  institution's  net-worth 
requirement.  This  conunenter  reasoned 
that  the  parent  institution  retains  the 
same  interest-rate  risk  for  securities 
issued  through  a  wholly-owned 
subsidiary  as  if  it  had  issued  such 
securities  directly.  Therefore,  this 
commenter  contended  that,  sincJe  the 
institution's  risk  is  not  decreased,  use  of 
the  subsidiary  should  have  no  bearing 
on  the  institution's  net-worth 
requirement,  which  should  be  the  same 
as  if  the  institution  issued  the  securities 
directly. 

The  Board  acknowledges  that 
imposing  a  net-worth  requirement  on  all 
securities  issuances  by  a  subsidiary 
serving  as  a  financing  vehicle  for  its 
parent  arguably  could  have  a  positive 
effect  on  insured  institutions  and  the 
FSLIC.  However,  the  Board  proposed 
the  exemption  for  duration-matched 
issuances  on  the  grounds  that  a 
subsidiary's  securities  issuance  that  is 
substantially  free  of  interest-rate  risk  to 
the  subsidiary  and  its  parent  may  safely 
be  excluded  from  its  parent's  net-worth 
requirement  and  will  secure  the  benefits 
of  using  such  finance  subsidiaries  to  a 
broader  group  of  institutions.  As 
mentioned  above,  the  exception  for  a 
subsidiary's  securities  issuances  if 
proceeds  are  remitted  in  exchange  for 
liabilities  issued  by  the  subsidiary's 
parent  avoids  double-counting  when 
calculating  the  parent's  net-worth 
requirement.  The  Board  therefore 
beUeves  that  retaining  these  exceptions 
provides  the  most  elective  way  to 
maximize  the  beneHts  of  finance 
subsidiaries  while  minimizing  interest- 
rate  risk. 

Conversely,  eight  commenters 
contended  that  the  Board  should  retain 
its  current  regulation  and  rely  on 
business  plans  and  Board  supervision  to 
prevent  abuse  of  finance  subsidiaries 
and  increases  in  interest-rate  risk,  while 
giving  needed  management  flexibility  to 
institutions.  Although  the  Board  concurs 
that  such  supervision  is  beneficial  to 
insured  institutions  and  the  FSLIC,  it 
does  not  find  this  supervisory  process  to 
be  an  adequate  substitute  for  the 
imposition  of  a  net-worth  requirement 
on  the  amount  of  securities  issued 
through  a  subsidiary  in  cases  where  a 
subsidiary's  mismatching  of  its 
securities  and  any  collateralizing  assets 
exposes  the  subsidiary  and  its  parent  to 
interest-rate  risk.  As  with  regulation  of 


the  parent  institution,  the  Board  must 
rely  both  on  its  supervisory  oversight 
and  on  an  adequate  amount  of  net  worth 
to  cushion  the  FSLIC  from  excessive  risk 
of  loss. 

Five  commenters  opposed  the  entire 
concept  of  including  a  subsidiary's 
securities  issuances  in  its  parent's 
calculation  of  its  net-worih  requirement 
because  such  a  requirement  restricts 
issuances  by  subsidiaries  to  CMOs  and 
other  types  of  pass-through  securities 
rather  than  allowing  institutions  to  issue 
commercial  paper  and  short-or- 
intermediate-term  debt  collateralized  by 
long-term,  low-yield  assets  with  fixed 
interest  rates.  "The  commenters 
contended  that  such  securities  issuances 
provide  the  greatest  benefit  to 
institutions  by  allowing  them  to  take 
advantage  of  underwater  assets  already 
on  their  books  to  obtain  low-cost 
financing  traditionally  available  on  the 
short-to-intennediate  end  of  the  yield 
curve. 

The  Board  acknowledges  the  potential 
benefits  to  be  derived  from  low-cost 
financing,  but  does  not  deem  those 
benefits  to  eliminate  the  need  for  the 
imposition  of  a  net-worth  requirement 
on  such  issuances  if  not  duration- 
matched*  As  seen  from  recent  industry 
experience,  an  institution's  duration 
mismatch  of  long-term  assets  and  short- 
term  liabilities  can  prove  profitable  but 
also  poses  the  significant  risk  of  large 
negative  spreads  if  short-term  interest 
rates  rise  dramatically  due  to  general 
market  forces.  An  adequate  level  of  net 
worth  helps  to  protect  institutions  from 
the  severe  consequences  stemming  fi-om 
such  economic  fluctuations. 

In  a  similar  vein,  five  commenters 
contended  that  the  Board  should 
achieve  its  goal  of  controlling  interest- 
rate  exposure  by  comparing  the  duration 
of  a  subsidiary's  securities  issuances 
and  the  assets  acquired  by  the  parent 
institution  with  the  proceeds  remitted  by 
the  subsidiary.  These  commenters 
argued  that  this  method  would  deter  a 
parent  institution  from  using  proceeds 
remitted  by  its  subsidiary  to  pursue 
activities  that  generate  greater  interest- 
rate  risk.  They  suggested  that  this 
alternative  would  give  subsidiaries  the 
opportunity  to  issue  low-cost,  short-or- 
intermediate-term  financing.  They 
expressed  the  view  that  such  low-cost 
financing  benefits  a  parent  institution  if 
it  reinvests  the  proceeds  in  higher-yield 
assets  matching  the  duration  of  the 
subsidiary's  securities  issuances. 

The  Board  finds  this  suggestion 
unpersuasive  because  it  does  not 
adequately  address  the  Board's 
concerns.  Under  this  proposal,  a  parent 
institution  could  still  shift  its  interest- 


rate  risk  to  its  subsidiary  without  a 
concomitant  increase  in,  or  even  with  a 
decrease  of,  the  parent's  net-worth 
requirement,  even  though  interest-rate 
risk  to  the  parent  may  be  increased  by  a 
mismatch  of  maturities  of  the 
subsidiary's  securities  and 
collateralizing  assets.  As  discussed  in     ' 
response  to  the  previous  comment,  an 
approach  relying  on  a  favorable  interest- 
rate  spread  may  be  profitable  but 
contains  significant  interest-rate  risk 
from  future  market  movements.  The 
Board,  therefore,  finds  that  it  would  be 
inappropriate  to  exclude  an  amount  of 
securities  issued  throi^h  the  subsidiary 
from  the  calculation  of  its  parent's  net- 
worth  requirement  unless  the  duration 
match  of  the  securities  and  any 
collateralizing  assets  passes  through 
any  interest-rate  risk  to  a  subsidiary's 
securities  holders.  Furthermore,  as  a 
practical  matter,  the  Board  believes  that 
monitoring  the  match  suggested  by  these 
comments  is  not  feasible.  To  isolate  and 
track  the  specific  assets  purchased  with 
the  proceeds  remitted  by  the  subsidiary 
is  an  unmanageable  task. 

Eight  conunenters  suggested  that  the 
appropriate  approach  to  determine  if  an 
amount  of  securities  issued  through  a 
subsidiary  should  be  included  in  the 
subsidiary's  parent's  calculation  of  its 
net-worth  requirement  is  to  measure  the 
interest-rate  risk  exposure  of  the 
consolidated  entity  before  and  after  the 
subsidiary's  issuance  of  securities  and 
the  investment  of  the  proceeds  by  the     ; 
parent  institution.  These  commenters 
argued  that  to  the  extent  that  an 
institution's  interest-rate  risk,  including 
that  of  the  parent  and  subsidiary, 
remains  constant  or  decreases,  the 
amount  of  securities  issued  through  a 
subsidiary  should  be  exempt  from  the 
Board's  net-worth  reqairements.  Some 
commenters  linked  this  proposal  with 
the  suggested  alternative,  discussed 
above,  to  match  the  duration  of  a 
subsidiary's  securities  issuance  and  the 
reinvestment  of  the  proceeds  by  the 
parent.  Another  alternative  presented 
by  six  commenters  was  the  use  of  gap 
analysis  on  a  consolidated  basis,  rather 
than  duration  analysis,  as  a  less 
complicated  measurement  already  used 
for  other  purposes.  Some  of  the 
commenters  that  recommended 
alternatives  to  the  proposed  duration- 
matching  requirement  also  urged  use  of 
a  weighted  sliding  scale,  so  that  the 
percentage  of  a  finance  subsidiary's 
securities  issuance  included  in 
computation  of  its  parent's  net-worth 
requirement  would  be  based  on  the 
degree  of  interest-rate  risk  exposure, 
rather  than  using  an  all-or-nothing 
approach  if  the  duration  of  an  issuance  ' 
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falls  outside  of  the  Board's  duration 
parameters.  These  commenters  opined 
that  such  a  system  would  provide  an 
additional  incentive  for  managers  to 
reduce  interest-rate  risk  to  the  greatest 
possible  extent. 

All  of  these  comments,  although  .  ■ 
reasonable  recommendations, 
misconstrued  the  Board's  primary  policy 
focus  underlying  the  duration-matching 
provision.  First,  it  is  not  Board  policy  to 
exclude  from  a  parent's  net-worth 
requirement  the  amount  of  a  securities 
issuance,  whether  at  the  parent  or 
subsidiary  level,  simply  because  it 
reduces  interest-rate  risk  exposure. 
Rather,  the  justification  for  the  proposed 
exclusion  of  substantially  diu^tion- 
matched  securities  issuances,  such  as 
CMOs,  rests  on  the  similarity  of  these 
transactions  with  actual  sales  of  the 
supporting  collateral.  The  Board 
believes  that  i'.  is  appropriate  to  exclude 
an  amount  of  securities  issued  through  a 
subsidiary  from  its  parent's  calculation 
of  its  net-worth  requirement  if  the 
relationship  between  the  securities 
issuance  and  the  collateral  for  that 
issuance,  in  effect,  avoids  any  interest- 
rate  risk  to  the  finance  subsidiary  and 
its  parent.  Second,  there  is  a 
fundamental  concern  preventing  the 
Board  from  imposing  any  particular 
measure  of  interest-rate  risk  on  a 
consolidated  basis  for  a  parent 
institution  and  its  finance  subsidiary. 
The  Board  is  not  aware  of  any 
universally-accepted  measure  of 
interest-rate  risk  exposure,  and  the 
Board  is  hesitant  to  impose  any 
standard  on  a  consolidated  institution  if 
the  measure  is  not  so  accepted.  The 
Board  is  using  duration-matching  in  thei. 
Tmal  regulation  for  the  limited  purpose 
of  exempting  duration-matched 
securities  from  the  general  requirement 
that  parent  institutions  include  any 
amount  of  securities  issued  through  a 
subsidiary  in  their  total  liabilities  under 
S  563.13(g)(1).  The  Board  is  not. 
however,  imposing  a  rigid  requirement 
that  institutions  rely  on  such  a  measure 
to  the  possible  exclusion  of  other 
innovative  actions  to  control  interest- 
rate  risk  on  a  consolidated  basis. 

Another  concern  with  the  proposed 
duration-matching  concept,  as 
expressed  by  three  commenters  is  that  it 
requires  measurement  only  at  the  time 
of  issuance.  These  letters  correctly 
noted  that  while  a  subsidiary's 
securities  issuances  and  collateralizing 
asseti  may  be  duration-matched  at 
issuance,  this  match  may  not  be 
maintained  over  the  life  of  the 
securities.  Thus,  over  time,  the  parent 
may  be  reexposed  to  interest-rate  risk 
from  the  subsidiary.  As  a  result,  some 


commenters  suggested  that  the  Board 
should  require  continual  duration- 
matching.  The  Board  agrees  that  under 
the  proposed  requirement,  duration 
mismatches  could  occur  subsequent  to 
initial  issuance.  The  final  regulation 
requires  that  a  subsidiary's  securities 
and  supporting  collaterial  be  duration- 
matched  at  the  time  of  issuance  and  (hat 
the  structure  of  the  transaction 
guarantee  that  this  match  will  be 
maintained  without  active  management. 
This  ensures  that  such  a  securities 
issuance  will  not  expose  the  parent  at 
some  future  date  to  increased  interest- 
rate  risk.  The  Board  believes  that  the 
types  of  securities  fulfilling  this 
requirement  are  pass-through 
instruments,  including  CMOs  and  pay- 
through  bonds.  Thus,  this  requirement 
will  limit  the  potential  type  of  securities 
issuances  that  subsidiaries  can  issue  if 
their  parents  do  not  wish  to  include  the 
net  proceeds  of  those  securities 
issuances  in  total  liabilities  when 
computing  their  minimum  net-worth 
requirement  or  growth. 

Six  comment  letters  also  questioned 
the  proposal's  exclusive  reliance  on  the 
duration-matching  standard,  contending 
that  it  ignores  numerous  off-balance- 
sheet  techniques  that  can  be  used  to 
manage  interest-rate  risk.  These  include 
swaps,  options,  and  futures.  While  the 
Board  encourages  institutions  to  use 
such  tools  within  regulatory  parameters 
to  manage  interest-rate  risk  exposure, 
the  Board  is  concerned  with  reducing 
the  net-worth  requirements  of 
institutions  based  on  the  use  of  such 
strategies.  The  Board  has  no  assurance 
that  these  hedging  techniques  will  be 
maintained  by  a  subsidiary.  To  the 
extent  that  positions  in  swaps,  options, 
or  futiues  are  closed  out,  the  hedged 
position  is  re-exposed  to  interest-rate 
risk.  Also,  many  of  these  hedging 
techniques  suffer  from  "basis"  risk.* 
Thus,  price  movements  in  the  hedging 
instrument  do  not  correspond  precisely 
with  those  of  the  asset  or  liability  being 
hedged.  To  the  extent  that  basis  risk  is 
present,  the  interest-rate  risk  is  not 
completely  hedged.  Hence,  the  Board 
believes  the  use  of  these  techniques 
does  not  justify  eliminating  a  net-worth 
requirement  for  such  issuances. 

Finally,  ten  commenters,  including 
organizations  providing  sophisticated 
duration  calculations  and 
methodologies,' contended  that 


'Basis  risk  results  from  the  fact  that  the  asset  or 
liability  being  hedged  usually  is  not  the  same  as  the 
underiying  asset  of  the  futures  contract. 

'For  example,  see  the  comment  letters  of  Smith 
Breeden  Associates  (July  2.  1985)  and  the  Federal 
Home  Loan  Mortgage  Corporation  (|une  21, 1985). 


institutions  will  not  be  able  to  conduct 
their  duration  measurements  uniformly 
with  those  of  other  institutions  unless 
the  Board  expressly  sets  forth  the 
underiying  economic  and  financial 
assumptions  that  it  intends  institutions 
to  use.  In  addition,  these  commenters 
suggested  that  it  may  be  difficult  for  an 
institution  to  measure  uniformly  the 
duration  of  adjustable-rate  assets  and 
securities. 

The  Board  agrees  with  these 
commenters  that  there  will  be  numerous 
computational  issues  and  that  the  use  of 
varying  assumptions  by  institutions  may 
cause  an  initial  lack  of  uniformity  in 
reporting.  However,  the  Board  believes 
that  prescribing  uniform  standards  for 
duration  measurements  could  impose  an 
overly  rigid  framework  on  an  analytical 
methodology  that  is  still  evolving.  A 
significant  number  of  sophisticated 
financial  institutions  and  the  national 
rating  agencies,  as  well  as  the  Board, 
are  attempting  to  resolve  the  complex 
computational  issues  iavolved  in  the 
application  of  duration  analysis, 
particulariy  with  regard  to  mortgage- 
backed  securities.  Furthermore,  as 
reflected  by  recent  financial  history,  the 
appropriate  assimiptions  concerning 
interest  rates,  maturities,  and  other 
duration  measurement  factors  will 
change  based  on  varying  general 
economic  conditions  and  the  innovative 
financial  structures  created  by  financial 
industry  participants. 

Rather,  the  Board  has  decided  to  use 
two  alternative  methods  to  address  the 
problems  of  computational  questions 
and  the  lack  of  uniform  reporting.  First 
the  Board's  Office  of  Policy  and 
Economic  Research  will  provide  general 
guidance  on  appropriate  assumptions 
after  it  monitors  initial  implementation 
by  the  industry  and  will  also  respond  to 
individual  inquiries  regarding  the 
implementation  of  the  Board's  duration- 
matching  requirement.  Second,  in 
addition  to  requiring  that  institutions 
report  the  amount  of  securities  issued 
through  a  subsidiary,  the  Board  is 
requiring  such  subsidiaries  to  fiunish 
their  parents'  PSAs  and  the  Board's 
Office  of  Policy  and  Economic  Research 
with  duration  calculations  in  written 
form  for  each  amount  of  securities 
issued  through  a  subsidiary  and  provide 
written  certifications  of  the  accuracy 
and  validity  of  those  duration 
calculations.  Such  statements  should 
clearly  reflect  the  underlying 
assumptions  of  the  calculations, 
including  interest  rate,  maturity,  and 
prepayment  assumptions.  Furthermore, 
if  a  different  calculation  of  duration  is 
being  relied  upon  for  rating  purposes,  a 
subsidiary  shall  state  the  disparate 
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Hssiiinplions  used  for  rating  and  Board 
r<:porting  and  !he  differing  effects  of 
using  3uch  assumptions.  The 
ci.rtincations  of  accuracy  and  validity 
may  be  provided  by  the  institutions 
themselves,  or  by  underwriters. 
e(  onomic  consulting  firms,  or  other 
persons  acting  on  institutions'  behalf. 
The  Board  will  monitor  certifications  to 
determine  what  guidance  is  needed  by 
the  industry. 

The  Board  also  specifically  requested 
comment  on  the  level  of  remittance  of 
proceeds  by  a  subsidiary  to  a  state- 
chartered  insured  institution  in  order  to 
be  considered  "substantially  remitted" 
pursuant  to  §  563.13-2(a)  of  the 
proposal,  thus  triggering  the  requirement 
that  the  amount  of  the  securities  issued 
by  a  finance  subsidiary  be  included  in 
the  parent's  total  liabilities  for  purposes 
of  calculating  its  net-worth  requirement, 
absent  certain  conditions.  The  one 
commenter  that  addressed  this  issue 
argued  that  the  Board  should  only 
consider  a  st-Hsidiary  to  fall  under 
§  563.13-2(a)  il  the  subsidiary  is 
established  primarily  for  the  purpose  of 
issuing  securities  and  remitting  50%  of 
the  proceeds  to  the  parent  within  60 
days.  The  Board  finds  this  suggestion 
unpersuasive.  First,  the  Board  does  not 
consider  the  timeframe  of  remittance  to 
be  an  appropriate  determining  factor, 
since  insured  institutions  could  avoid 
application  of  this  regulation  by  holding 
the  proceeds  for  sixty  days  or  whatever 
timeframe  was  designated. 

Second,  the  Board  disagrees  with  the 
commenter's  suggestions  that  only 
securities  issuances  of  which  50  percent 
or  more  of  the  proceeds  are  remitted  to  a 
parent  institution  should  be  included  in 
its  parent's  net-worth  requirement.  The 
Board  has  determined  to  include  the  net 
proceeds  of  an  amount  of  securities 
issued  through  a  subsidiary  in  its  parent 
institution's  net-worth  requirement  if 
any  of  the  securities'  proceeds  are 
remitted  to  the  parent  institution.  The 
Board  believes  that  the  remittance  of 
proceeds  of  securities  issued  through  a 
subsidiary  can  serve  the  same  purpose 
of  funding  a  parent  institution  as 
issuances  by  a  finance  subsidiary.  Such 
issuances  would  be  subject  to  a  net- 
worth  requirement  if  issued  by  the 
parent  institution  and  should  be  subject 
to  a  net-worth  requirement  when  issued 
through  a  subsidiary  unless  any 
attendant  interest-rate  risk  is  passed 
through  to  the  holders  of  those 
securities.  Although  the  Board  initially 
believed  that  a  parent  institution  should 
include  in  its  total  liabilities  the  amount 
of  the  subsidiary's  securities  issuance 
only  if  the  proceeds  were  substantially 
remitted  to  the  parent,  the  Board  has 


now  determined  that  interest-rate  risk  is 
present  if  a  securities  issuance  and  its 
collateralizing  assets  are  duration- 
mismatched,  no  matter  what  percentage 
of  proceeds  are  remitted.  Only  the  dollar 
amount  of  the  remittance  would  vary. 

The  Board  is  also  aware  that  interest- 
rate  risk  and  other  types  of  risk  may 
stem  from  a  subsidiary's  securities 
issuance  no  matter  what  use  is  made  of 
the  proceeds,  even  if  the  proceeds  are 
used  for  the  subsidiary's  own 
investment.  However,  in  this  regulation 
the  Board  is  only  seeking  to  impose  a 
net-worth  requirement  on  those 
issuances  operating,  at  least  in  part,  as  a 
financing  vehicle  for  a  parent  institution 
whether  through  securities  issued  by  a 
finance  subsidiary  as  defined  in 
§  563.13-2(a)(4)  or  other  subsidiaries. 

Restricting  the  scope  of  §  563.13-2  to 
finance  subsidiaries  organized  and 
operating  in  accordance  wrth  the 
protective  provisions  of  §  545.82  would 
create  incentives  for  institutions  to  issue 
securities  through  other  types  of 
subsidiaries  to  avoid  the  net-worth 
inclusion  requirement  of  §  563.13-2.  The 
Board  believes  it  is  imperative  to  avoid 
such  a  result  in  order  to  accurately 
monitor  interest-rate  risk  exposure  and 
to  ensure  better  financial  management 
and  adequate  capital  to  support  such 
financing.  Institutions  could  similarly 
avoid  the  regulation  by  remitting  an 
amount  to  the  parent  lower  than  the 
amount  considered  to  be  "substantially 
remitted"  if  such  a  standard  was 
adopted  as  proposed.  The  Board 
believes  that  corporations  including 
subsidiaries  other  than  financing  types 
of  subsidiaries,  generally  only  issue 
securities  in  amounts  needed  for  their 
own  operating  purposes  and  the  Board 
does  not  seek  to  cause  institutions  to 
change  normal  practices  to  avoid  the 
effects  of  9  563.13-2.  particularly  since 
interest-rate  risk  is  caused  by  any 
securities  issuance  if  the  duration  of  the 
securities  issuance  and  the 
collateralizing  assets  are  mismatched. 
Accordingly,  unless  excepted,  an 
amount  of  securities  issued  through  a 
subsidiary,  as  well  as  an  institution's 
pro-rata  portion  of  the  net  proceeds  of 
such  securities  issued  through  a  jointly- 
owned  subsidiary,  will  be  subject  to  the 
net-worth  consolidation  and  growth 
requirements  of  the  final  regulation  if 
any  proceeds  of  an  issuance  are 
remitted  to  a  parent  institution. 

Preferred  Stock 

Commenters  urged  the  Board  to  adopt 
an  exception  to  proposed  §  563.13-2(b) 
to  clarify  that  preferred  stock  issued  by 
a  finance  subsidiary  is  not  treated  as  an 
amount  of  securities  issued  through  a 
subsidiary  and  therefore  is  not  included 


with  its  parent's  liabilities  for  purposes 
of  computing  the  parent's  net-worth 
requirement  and  growth.  If  so  excepted, 
institutions  would  not  be  required  to 
apply  duration  matching  to  preferred 
stock.  These  commenters  noted  the 
advantages  of  adjustable-rate  preferred 
stock,  allowing  the  issuer  to  pay  a 
dividend  rate  that  is  significantly  lower 
than  the  alternative  cost  of  such  capital, 
primarily  because  of  the  special  85 
percent  "dividend  received"  deduction 
generally  allowed  investor  corporations 
that  receive  dividends  from  other 
corporations.  Institutions,  including 
some  institutions  with  severe  financial 
problems,  may  also  use  their  substantial 
tax  loss  carry-forwar(b  to  offset  income 
generated  by  the  subsidiary, 
compensating  for  the  lack  of 
deductibility  of  preferred  stock 
dividends  by  the  issuing  subsidiary. 
Such  preferred  stock  may  constitute  the 
lowest-cost  financing  available  to  such 
insured  institutions. 

While  the  Board  agrees  that  the 
issuance  of  preferred  stock  by  a 
subsidiary,  particularly  adjustable-rate 
preferred  stock,  can  provide  low-cost 
financing  to  an  institution,  it  is  the 
Board's  view  that  such  preferred  stock 
poses  the  same  type  of  interest-rate  risk 
to  an  institution  as  other  types  of 
securities  issuances  and  should  be 
subject  to  a  net-worth  requirement  in 
the  same  manner  as  other  securities 
issuances  unless  duration  matched.  The 
Board  is  concerned  with  the  potential 
effect  of  such  interest-rate  risk  to  the 
FSLIC,  particularly  if  such  securities  are 
issued  by  a  subsidiary  of  an  institution 
failing  to  meet  its  net-worth  requirement 
or  that  is  a  supervisory  case.  The  Board 
^Iso  is  concerned  about  the 
consequences  in  case  of  an  institution's 
insolvency  if  ♦be  institution  could 
transfer  a  large  percentage  of  its  most 
marketable  assets  to  a  subsidiary  and 
then  issue  preferred  stock  or  other 
securities.  In  short,  the  Board  has 
determined  to  treat  preferred  stock  in 
the  same  manner  as  other  amounts  of 
securities  issued  through  a  subsidiary 
posing  interest-rate  risk  to  a  finance 
subsidiary  and  its  parent  institution  and 
potentially  to  the  FSLIC. 

Because  this  is  a  fairly  new  area  of 
activity,  however,  the  Board  is 
specifically  requesting  comments  and 
suggestions  by  interested  persons  on 
types  of  preferred  stock  or  other 
securities  issuances  other  than  pass- 
through  securities,  such  as  CMOs  and 
pay-through  bonds,  that  would 
effectively  be  free  of  interest-rate  risk  to 
a  finance  subsidiary  and  its  parent 
institution  and  that  would  transfer  any 
attendant  interest-rate  lisk  to  the 
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securities  holders.  Such  comments  must 
be  submitted  on  or  before  March  3, 1986. 

Treatment  of  Parent's  Securities  Held  by 
Finance  Subsidiaries 

Two  commenters  contended  that  the 
Board  should  allow  at  least  partial 
inclusion  in  the  parent's  net  worth  of  the 
parent  institution's  subordinated  debt, 
capital  stock,  mutual  capital  certiHcates 
or  other  instruments  held  by  its  Hnance 
subsidiary.  The  Board  believes  that  a 
subsidiary's  holdings  of  a  parent's 
securities  generally  leaves  the  parent 
institution  at  risk  through  its  ownership 
of  the  subsidiary.  The  Board  believes 
that  it  would  be  inappropriate  to  permit 
the  parent  institution  to  count  additional 
items  in  its  regulatory  net  worth  in  this 
manner  unless  the  institution  can  show 
the  transfer  of  risk  to  third  parties. 

Joint  Ownership  of  Finance  Subsidiaries 

One  commenter  argued  that  several 
Federal  associations,  particularly  small 
associations,  should  be  authorized  to 
own  a  finance  subsidiary  jointly  so  that 
they  can  pool  their  resources  for  better 
access  to  capital  markets.  While  some 
insured  institutions  are  authorized  to 
jointly  own  a  subsidiary  to  conduct 
financing  under  independent  state 
authority,  the  legal  basis  for  the 
establishment  of  finance  subsidiaries  by 
Federal  associations  presents  a  major 
obstacle  to  authorizing  a  fmance 
subsidiary  jointly-owned  by  Federal 
associations.  There  is  no  explicit 
statutory  authority  for  a  Federal 
association  to  establish  or  invest  in  a 
finance  subsidiary.  Instead,  a  Federal 
association's  authority  to  create  finance 
subsidiaries  and  to  issue  securities 
through  such  finance  subsidiaries  is 
derived  as  an  incident  to  the  direct 
exercise  of  the  association's  authority  to 
issue  notes,  bonds,  debentures,  or  other 
securities  (including  capital  stock] 
pursuant  to  section  5(bj(2)  of  the  Home 
Owners'  Loan  Act  ("HOLA"),  12  U.S.C. 
1464(b)(2)  (1982).  In  order  for  the 
establishment  of  a  finance  subsidiary  to 
be  incidental  to  the  parent  association's 
authority  to  issue  securities,  the 
subsidiary  must  be  owned  and 
controlled  by  that  parent.  Authorization 
of  a  finance  subsidiary  jointly-owned  by 
Federal  associations,  in  effect,  would 
require  a  legal  finding  that  the  issuance 
of  securities  by  one  association  is 
incidental  to  the  issuance  of  securities 
by  another  association.  The  Board  does 
not  believe  there  is  a  sound  basis  for 
such  a  determination  and  a  review  of 
the  case  law  in  analogous  areas,  such  as 
securities  issuances  by  operating 
subsidiaries  of  national  banks,  reveals 
no  precedent  for  such  joint  securities 
issuances. 


Furthermore,  the  economic  benefit  of 
such  issuances  would  be  doubtful.  First, 
associations  jointly  owning  such  a 
subsidiary  generally  would  have  to 
recognize  losses  on  the  transfer  of 
underwater  assets  to  such  a  jointly- 
owned  entity.  Second,  such  an  entity 
could  not  be  consolidated  for  tax 
purposes  with  a  parent  association 
owning  an  inadequate  percentage  of  the 
subsidiary,  thereby  preventing  the 
offsetting  of  the  parent's  net  operating 
loss  carryforwards  against  the 
subsidiary's  income. 

Miscellaneous  Issues 

Two  commenters  argued  that  assets 
transferred  to  a  finance  subsidiary 
should  be  included  in  determining  if  the 
parent  is  a  qualified  institution  for 
purposes  of  section  5(r)  of  the  HOLA. 
The  Board  continues  to  hold  the  view 
that  such  inclusion  would  be 
inappropriate  since  a  fmance  subsidiary 
is  a  separate  corporate  entity. 

Finally,  one  commenter  objected  to 
the  proposed  requirement  of  5  563.13- 
2(c)(1)  that  an  insured  institution,  that 
fails  to  meet  its  net-worth  requirement 
pursuant  to  §  563.13  or  that  is  operating 
under  a  supervisory  agreement,  obtain 
the  prior  written  approval  of  its  PSA  to 
establish  a  finance  subsidiary.  The 
commenter  argued  that  state-chartered 
institutions  in  some  states  have  been 
authorized  for  some  time  to  establish 
finance  subsidiaries  under  state 
authority,  but  with  state  approval. 
According  to  this  commenter,  the 
Board's  requirement  creates  an 
unnecessary  and  illegal  additional  layer 
of  supervision. 

The  Board  finds  this  contention 
without  merit  in  view  of  its  authority  to 
protect  the  FSLIC  from  adverse  effects 
stemming  from  the  transfer  to 
subsidiaries  of  liquid,  marketable  assets 
by  insured  institutions  that  do  not  meet 
their  net-worth  requirements  or  that  are 
supervisory  cases.  This  final  regulation, 
prevents,  in  the  absence  of  PSA 
approval,  the  institution  from  placing 
such  assets  beyond  the  reach  of  the 
FSUC.  As  discussed  extensively  in  the 
preamble  to  the  Board's  direct- 
investment  regulation,  the  Board  has  the 
legal  authority  and  the  obligation, 
pursuant  to  Title  IV  of  the  National 
Housing  Act  (12  U.S.C.  1724-1730)  to 
take  appropriate  action  to  protect 
depositors  and  the  FSLIC  from  undue 
risk,  and  that  authority  encompasses  the 
power  to  prevent  by  regulation  the  risk 
caused  by  the  inappropriate  transfer  of 
assets  from  insured  institutions.  [See  50 
FR  6913-14,  February  19, 1985). 

In  fact,  §§  545.82(f)(3)  and  563.13- 
2(e)(3)  of  the  Board's  final  regulation 
modify  the  proposal  to  clarify  the 


Board's  intention  that  such  an 
institution,  failing  to  meet  its  net-worth 
requirement  or  operating  under  a 
supervisory  agreement,  must  obtain  PSA 
approval  to  transfer  additional  assets  to 
an  existing  finance  subsidiary  or  to 
issue  additional  securities  through  an 
existing  subsidiary,  as  well  as  to  create 
such  a  finance  subsidiary. 

Finally,  one  commenter  requested  the 
Board  to  set  forth  in  this  regulation 
those  factors  that  would  cause  courts  to 
place  assets  transferred  to  a  finance 
subsidiary  beyond  the  reach  of  the 
FSLIC  in  case  of  a  parent  institution's 
insolvency.  Since  the  resolution  of  this 
issue  relies  on  the  precedential 
decisions  and  future  deliberations  of  the 
various  federal  and  state  courts,  the 
Board  does  not  consider  it  to  be 
necessary  or  beneficial  to  the  industry 
for  the  Board  to  set  forth  the  criteria  for 
corporate  separateness  in  this 
regulation. 

Other  Clarifications  and  Technical 
Changes  in  the  Final  Regulation 

Based  on  the  public  comments  and 
further  consideration  of  the  proposed 
regulation  the  Board  is  making  several 
additional  clarifications  and  technical 
conforming  amendments  to  the  current 
regulation  in  addition  to  those 
incorporated  in  the  proposed  regulation. 

First,  in  light  of  certain  concerns 
raised  by  associations,  the  Board  is 
adding  a  defmition  of  "security", 
incorporating  the  definition  fixtm 
§  561.41,  to  clarify  that  the  issuance  of  a 
security  includes  the  issuance  of  a 
promissory  note  incident  to  a  borrowing 
by  an  insured  institution. 

Second,  as  discussed  above  with 
regard  to  an  association's  guarantees, 
the  Board  is  amending  §  545.82(c)(3)  to 
clarify  that  an  association  may  also 
guarantee  post-default  interest  on  an 
obligation  of  its  finance  subsidiary. 

Third,  the  Board  is  defining  the  term 
"finance  subsidiary"  in  §  563.13-2(aK4) 
to  include  (1)  a  finance  subsidiary  of  a 
Federal  association  organized  pursuant 
to  §  545.82,  or  (2)  a  subsidiary  of  a  state- 
chartered  insured  institution  organized 
under  state  law  but  in  compliance  with 
the  provisions  of  S  545.82. 

Fourth,  proposed  §  545.82(c)(3) 
provided  that  a  parent  institution's 
guarantee  of  a  finance  subsidiary's 
obligations  meeting  the  requirements  of 
that  section  would  not  be  considered  to 
be  an  outstanding  loan  for  purposes  of 
the  loans-to-one-borrower  limitations  of 
§  563.9-3.  This  final  regulation  is 
eliminating  that  specific  provision. 
However,  the  Board  is  adopting  S  563.9- 
3(b)(2)(iii)  to  provide  that  the  amount  of 
assets  transferred  by  an  insured 
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institution  to  a  finance  subsidiary  (as 
deHned  in  S  563.13-2(a)(4))  should  not 
be  subject  to  the  limitations  of  S  563.9- 
3(b)  on  aggregate  loans  or  conunerical 
loans  to  one  borrower. 

Fifth,  the  Board  also  is  making 
conforming  changes  to  its  regulations 
governing  savings  and  loan  holding 
companies  in  Part  584.  The  amendments 
are  intended  to  permit  a  finance 
subsidiary  as  defined  in  9  563.13-2(a)(4) 
to  engage  in  transactions,  specifically 
authorized  for  such  a  finance  subsidiary, 
with  its  parent  Federal  association  or 
state-chartered  insured  institution. 
Another  provision  of  the  holding 
company  regulations  is  being  amended 
to  permit  such  finance  subsidiaries  to 
incur  debt  without  application  to  the 
Corporation. 

The  Board  also  wishes  to  clarify  that 
any  investment  by  an  insured  institution 
in  a  finance  subsidiary  as  defined  in 
9  563.13-2(ffK4)  or  in  the  equity 
securities  of  such  a  finance  subsidiary, 
does  not  constitute  a  "direct 
investment"  for  purposes  of  the  direct 
investment  regulation.  50  FR  6912  (Feb. 
19. 1985)  (to  be  codified  at  12  CFR  563.9- 
8). 

Due  to  the  liberalizing,  clarifying,  and 
technical  nature  of  these  propoKsed 
amendments,  and  the  public  comment 
already  received  on  these  and  related 
issues,  the  Board  does  not  believe  that  it 
is  necessary  or  beneficial  to  the  public 
to  provide  an  additional  comment 
period.  Therefore,  the  Board  is  adopting 
these  amendments  on  a  final  basis. 

Technical  Changes  to  Other  Regulations 

The  Board  is  taking  this  opportunity  to 
correct  its  recent  Resolution  amending 
the  appraised-equity-capital  regulation. 
See  (Board  Res.  No.  85-949,  50  FR  45988 
(Nov.  6, 1985)).  The  substance  of  the 
Board's  amendments  to  the  appraised- 
equity-capital  regulation  is  unchanged. 

Effective  Date  and  Transactions  Not 
Subject  to  Requirements  of  This 
Regulation 

This  fmal  regulation  will  become 
effective  on  December  31. 1985,  the  date 
of  the  regulation's  publication  in  the 
Federal  Register.  First,  the  amendments 
to  9  545.82,  except  paragraph  (f),  relieve 
restrictions  of  the  current  regulation. 
Second,  the  Board  finds  good  cause  to 
make  9  563.13-2  and  paragraph  (f)  of 
9  545.82  effective  upon  publication  in  the 
Federal  Register  because  (1)  the 
effective  date  of  the  regulation  does  not 
cause  any  of  a  subsidiary's  securities  to 
be  included  in  its  parent's  total 
liabilities  under  9  563.13(g](1]  beyond 
those  included  by  the  limits  of  the 
savings  provision  of  9  563.1 3-2(b);  (2) 
the  savings  clause  must  become 


operative  on  the  date  of  publication  to 
prevent  insured  institutions  and  their 
subsidiaries  from  hastily  and 
unadvisedly  commencing  the  issuance 
of  securities  in  order  to  come  within  the 
saving  provisions  and  to  avoid  the 
requirements  of  99  545.82  and  563.13-2, 
which  are  designed  to  protect  the  public, 
the  FSLIC.  and  insured  institutions  by 
requiring  net  worth  adequate  to  support 
safe  and  sound  operation;  and  (3) 
securities  issuances  subject  to  9  563.13- 
2,  except  for  those  issued  between  the 
date  of  publication  and  December  31. 
1985,  will  not  be  included  in  computing 
insured  institutions*  total  liabilities 
under  9  563.13(g)(1)  until  the  end  of  the 
first  quarter  of  1966. 

The  final  regulation  will  apply  only  to 
the  creation  of  finance  subsidiaries,  to 
the  issuance  of  securities  through 
subsidiaries,  and  other  actions  within 
the  purview  of  99  545.82  or  563.13-2 
occurring  after  December  31, 1985. 
Furthermore,  such  inclusion  is  subject  to 
the  savings  provision  discussed  above 
regarding  the  inclusion  of  an  amount  of 
securities  issued  through  a  subsidiary  in 
a  parent's  total  liabilities  for  purposes  of 
sections  563.13  and  563.13-1. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act,  Pub.  L  No. 
96-354.  94  Stat.  1164. 1167  (1980),  the 
Board  is  providing  the  following  final 
regulatory  flexibility  analysis. 

1 .  Need  for  and  obfectives  of  the  rule. 
These  elements  are  incorporated  above 

in  SUPPI.EMENTAflV  INFORMATION 

regarding  the  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION  regarding 
the  rule. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  The  Board  rejects  the 
alternatives  discussed  above  in 

SUPPIXMENTARV  MFORMATION  for  the 
reasons  given  therein. 

List  of  Subjects  in  12  CFR  Parts  545.  563. 
571  and  584 

Savings  and  loan  associations. 
Savings  banks.  Securities. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Parts  545. 
563,  571,  and  584,  Subchapters  C.  D,  and 
F,  Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  545— dPERA-nONS 

1.  The  authority  citation  for  Part  545  is 
revised  to  read  as  follows: 


Authority:  12  U.S.C.  1464:  Reotg.  Plan  No.  3 
of  1947,  3  CFR.  1943-1948  Ck>inp..  p.  1071, 
unless  otherwise  noted. 

2.  Revise  9  545.82  as  follows: 

§545.82    Finance  subsidiaries. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  "Assets  collateralizing"  means  any 
assets  of  a  finance  subsidiary  securing, 
pledged  to,  or  committed  to  a  securities 
issuance  by  a  finance  subsidiary. 

(2)(i)  "Assets  transferred"  or 
"transferring  assets"  means  assets  of  or 
liabilities  issued  by  a  parent  association 
that  are  transferred  or  made  available 
by  such  association  to  a  finance 
subsidiary.  Assets  transferred  include 
guarantees  of  a  finance  subsidiary's 
securities  issuances  by  its  parent 
association. 

(ii)  For  the  purpose  of  calculating  the 
30  peY"cent  aggregate  and  250  percent 
per-issuance  transfer  limitations  set 
forth  in  paragraphs  (c)(1)  (i)  and  (ii). 
respectively,  of  this  section,  assets 
transferred  by  an  association  to  a 
finance  subsidiary  include — 

(A)  Assets  or  liabilities  used  to 
capitalize  a  finance  subsidiary,  to 
collateralize  an  issuance  of  securities  by 
an  established  finance  subsidiary,  or  to 
maintain  collateral  levels  for  any 
security  issued  by  a  finance  subsidiary: 

(B)  Any  guarantee  issued  by  a  parent 
association  with  respect  to  the  securities 
issued  by  a  finance  subsidiary  or  any 
collateral  for  such  guarantee  as 
provided  in  paragraph  (c)(4]  of  this 
section; 

(C)  Any  portion  of  the  proceeds  of  a 
securities  issuance  by  a  finance 
subsidiary  held  by  a  finance  subsidiary 
for  collateral  maintenance,  fee  payment, 
or  other  necessary  expenses  related  to 
the  securities  issuance  or  collateralizing 
assets;  and 

(D)  Any  assets  or  liabilities  received 
by  a  finance  subsidiary  from  its  parent 
association  by  or  after  remitting  to  the 
parent  association  the  proceeds  of  a 
securities  issuance  by  such  finance 
subsidiary. 

The  remittance  of  proceeds  of  a 
securities  issuance  to  a  parent 
association  by  any  method,  including 
those  set  out  in  paragraph  (e)  of  this 
section,  shall  not  decrease  the  amount 
of  assets  transferred  for  the  purposes  of 
paragraphs  (c)(1)  (i)  or  (ii)  of  this 
section.  i 

(3)  "Finance  subsidiary"  tneans  a 
Federal  association's  subsidiary  subject 
to  the  provisions  of  this  section  whose 
sole  purpose  is  to  issue  securities  (as 
defined  in  9  561.41  of  this  chapter)  that 
the  association  is  authorized  to  issue 
directly  (or,  if  the  parent  asfsociation  is  a 
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mutual  association,  would  be  authorized 
to  issue  if  it  converted  to  the  stock  form) 
and  to  remit  the  net  proceeds  of  such 
securities  issuances  to  its  parent 
association. 

(b)  Establishment  of  finance 
subsidiaries.  A  Federal  association  may 
establish  one  or  more  finance 
subsidiaries  as  deHned  in  paragraph 
(a)(3)  of  this  section.  Prior  to  the 
establishment  of  any  finance  subsidiary, 
the  board  of  directors  of  a  Federal 
association  shall,  by  resolution,  vote  to 
authorize  the  creation  of  a  Hnance 
subsidiary  in  furtherance  of  a  written 
business  plan  to  reduce  interest-rate  risk 
and  to  control  credit  risk,  and  shall 
agree  to  make  the  books  and  records  of 
its  finance  subsidiary  available  to  the 
Board.  The  board  of  directors  of  an 
association  shall  be  responsible  for 
monitoring  the  use  of  all  proceeds 
obtained  through  the  issuance  of 
securities  by  the  fmance  subsidiary  and 
shall  ensure  compliance  with  the 
business  plan  pursuant  to  which  the 
finance  subsidiary  was  established. 

(c)  Transactions  between  a  parent 
association  and  its  finance  subsidiaries. 
(1)  A  Federal  association  may  provide 
the  capital  to  establish  one  or  more 
finance  subsidiaries  by  transferring 
assets  to  such  a  finance  subsidiary: 
Provided,  that: 

(i)  The  aggregate  current  book  value 
of  all  assets  transferred  by  an 
association  to  a  fmance  subsidiary  shall 
not.  without  the  prior  written  approval 
of  the  Principal  Supervisory  Agent  of  the 
parent  association's  Federal  Home  Loan 
Bank  district  ("association's  Principal 
Supervisory  Agent"),  exceed  30  percent 
of  the  current  book  value  of  the 
association's  total  assets  determined  as 
of  the  date  of  any  transfer  of  assets;  and 

(ii)  The  aggregate  current  market  \ 

value  of  all  assets  transferred  shall  not, 
without  the  prior  written  approval  of  the 
association's  Principal  Supervisory 
Agent,  exceed  the  amount  necessary 
and  customary  for  the  issuance  of  the 
type  of  securities  to  be  issued  by  a 
finance  subsidiary  (which  may  be  the 
amount  required  by  the  rating  criteria  of 
a  nationally  recognized  investment 
rating  service)  or  250  percent  of  the 
gross  proceeds  of  a  finance  subsidiary's 
securities  issuance,  whichever  is  less. 

(2)  A  fmance  subsidiary  shall  not  be 
consolidated  with  its  parent  association 
for  purposes  of  calculating  the  net-worth 
requirement  of  the  parent  association 
pursuant  to  §  563.13  of  this  chapter,  but 
the  parent  association  shall  be  subject 
to  the  requirements  of  §  563.13-2  of  this 
chapter. 

(3)  An  association  may  guarantee  any 
securities  issued  by  its  finance 
subsidiary:  Provided,  that  the  guarantee 


shall  not  exceed  the  sum  of  the  unpaid 
principal  balance,  any  accrued  but 
unpaid  interest,  any  redemption 
premium,  and  any  post-default  interest 
on  such  securities,  and  Provided  further. 
that  the  guarantee  shall  provide  that  the 
assets  collateralizing  the  payment  of 
such  securities  of  the  finance  subsidiary 
shall  be  exhausted  before  recourse  may 
be  had  to  the  guarantee. 

(4)  If  a  guarantee  of  a  finance 
subsidiary's  securities  by  its  parent 
association  is  collateralized  or  if  a 
liability  issued  by  a  parent  association 
to  its  finance  subsidiary  is 
collateralized,  then  the  greater  of  the 
face  amount  of  such  guarantee  or 
liability  or  the  current  book  value  of  the 
collateral  shall  be  included  in  the  total 
amount  of  assets  transferred  by  a  parent 
association  under  the  limitation  of 
paragraph  (c)(l)(i)  of  this  section.  The 
greater  of  the  face  amount  of  such 
guarantee  or  liability  or  the  market 
value  of  the  collateral  shall  be  included 
in  the  total  amount  that  may  be 
transferred  by  a  parent  association 
under  the  limitation  of  paragraph 
(c)(l)(ii)  of  this  section. 

(5)  The  amount  of  assets  transferred 
(as  defined  in  paragraph  (a)(2)  of  this 
section)  by  an  association  to  a  finance 
subsidiary  shall  not  be  subject  to  the 
loans-to-one-borrower  limitations 
imposed  by  §  563.9-3  of  this  chapter. 

(d)  Issuance  of  securities  by  finance 
subsidiaries.  (1)  A  finance  subsidiary  of 
a  Federal  association  may  issue,  either 
directly  or  through  a  third-party 
intermediary,  any  security  that  its 
parent  association  is  authorized  to  issue 
(or,  if  the  parent  association  is  a  mutual 
association,  would  be  authorized  to 
issue  if  it  converted  to  the  stock  form), 
subject  to  the  provisions  of  this  section. 

(2)  A  finance  subsidiary  shall  not 
issue  or  deal  in  the  deposits  or  savings 
accounts  of  its  parent  association,  or 
state  or  imply  that  securities  issued  by  it 
are  insured  by  the  Federal  Savings  and 
Loan  Insurance  Corporation. 

(3)  A  finance  subsidiary  shall  not 
issue  any  security  the  payment, 
maturity,  or  redemption  of  which  may 
be  accelerated  upon  the  condition  that 
its  parent  association  is  insolvent  or  has 
been  placed  into  receivership. 

(4)(i)  An  association  providing  capita! 
to  a  finance  subsidiary  shall  own  100 
percent  of  the  finance  subsidiary's 
outstanding  voting  common  stock.  An 
association  shall  not  transfer  or 
otherwise  assign  any  interest  in  its 
finance  subsidiary's  common  stock  to 
any  other  person  or.  entity  without  the 
prior  written  approval  of  the  Board. 

(ii)  A  finance  subsidiary  may  provide 
for  voting  rights  for  holders  of  preferred 
stock  in  the  manner,  for  the  time  period. 


and  to  the  extent  customary  to  protect 
the  rights  of  such  preferred 
stockholders:  Provided,  that  upon  the 
expiration  of  any  event  giving  rise  to  the 
exercise  of  such  voting  rights,  such 
rights  shall  be  vested  exclusively  as 
provided  in  paragraph  (d)(4)(i)  of  this 
section.  Such  events  include,  without 
limitation,  the  following: 

(A)  The  finance  subsidiary  fails  to  pay 
dividends  for  at  least  one  dividend 
period; 

(B)  Authorization  is  sought  for  any 
merger,  consolidation,  or  reorganization 
of  the  finance  subsidiary  or  its  parent 
association  (except  in  a  supervisory 
case)  in  which  the  issuing  finance 
subsidiary  or  its  parent  association  is 
not  the  survivor  and  the  net  worth  of  the 
resulting  finance  subsidiary  or  parent 
association  available  for  payment  of 
any  class  of  preferred  stock  is  less  than 
the  net  worth  available  for  such  class 
prior  to  the  merger,  consolidation,  or 
reorganization: 

(C)  Authorization  is  sought  to  create  a 
class  of  preferred  stock  having  a 
preference  or  priority  over  an 
outstanding  class  or  classes  of  preferred 
stock; 

(D)  Authorization  is  sought  for  any 
action  that  would  adversely  change  the 
specific  terms  of  a  class  of  preferred 
stock; 

(E)  Authorization  is  sought  to  increase 
the  number  of  shares  of  a  class  of 
preferred  stock;  and 

(F)  Authorization  is  sought  for  the 
issuance  of  an  additional  class  or 
classes  of  preferred  stock  without  the 
finance  subsidiary  having  met  specified 
financial  standards. 

(e)  Transfer  of  proceeds  of  the 
issuance  of  securities.  All  proceeds  from 
the  issuance  of  any  security  by  a  finance 
subsidiary,  net  of  the  reasonable  costs 
(inrluding  any  proceeds  held  in  the 
subsidiary  for  collateral  maintenance, 
fee  payment,  or  any  other  necessary 
expenses  related  to  the  finance 
subsidiary's  securities  issuances  or 
collateralizing  assets)  associated  with 
the  issuance  of  securities  by  the  finance 
subsidiary  and  the  organization  of  the 
finance  subsidiary,  shall  be  remitted  to 
the  finance  subsidiary's  parent  Federal 
association.  Such  remittance  may  be 
made  by  the  payment  of  dividends  on 
the  common  stock  issued  by  the  finance 
subsidiary  to  its  parent:  by  a  redemption 
of  the  common  stock  issued  by  the 
finance  subsidiary  to  its  parent 
association;  by  the  repayment  of  any 
loan  made  by  the  parent  to  the  finance 
subsidiary  as  part  of  the  capitalization 
of  the  subsidiary:  or  by  the  purchase  of 
assets  of,  or  liabilities  issued  by,  the 
parent  association  (subject  to  the 
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limitations  of  paragraph  (c)(1)  of  this 
section  on  the  aggregate  and  per- 
issuance  transfers  by  a  parent 
association  to  a  finance  subsidiary): 
Provided,  that  any  capital  stock 
(common  or  preferred),  mutual  capital 
certificate,  subordinated  debt  or  any 
other  security  that  would  otherwise  be 
considered  to  be  regulatory  net  worth  as 
deHned  in  {  561.13  (rf  this  chapter  shall 
not,  if  issued  by  the  parent  association 
to  its  finance  subsidiary,  be  included  in 
the  parent  association's  regulatory  net 
worth  unless  (1)  no  assets  of  the  parent 
association  have  been  transferred  to  the 
finance  subsidiary.  (2)  the  transaction 
transfers  the  risk  of  equity  ownership  to 
parties  other  than  the  Hnance  subsidiary 
or  any  insured  institution,  and  (3)  the 
Board  approves  the  transaction.  The 
remittance  of  proceeds  to  a  parent 
insured  institution  by  any  method  shall 
not  reduce  the  amount  of  assets 
transferred  to  a  finance  subsidiary  for 
purposes  of  the  transfer  limitations  of 
paragraph  (c)(1)  of  this  section.  If  an 
association  on  December  31. 1985.  has 
exceeded  the  transfer  limitations  of 
paragraph  (c)(1)  (i)  or  (ii)  of  this  section 
due  to  deducting  from  the  amount  of  the 
association's  assets  transferred  any 
amount  of  remitted  proceeds  from  a 
finance  subsidiary's  securities 
issuances,  the  association  shall  not 
make  additional  transfers  (unless 
necessary  for  collateral  maintenance) 
until  the  association  is  in  compliance 
with  such  transfer  limitations. 

(f)  Notification  to  the  Principal 
Supervisory  Agent.  (1)  Prior  to  the 
establishment  of  any  finance  subsidiary, 
the  transfer  of  any  additional  assets  to 
an  existing  finance  subsidiary,  or  the 
issuance  of  any  additional  securities  by 
an  existing  finance  subsidiary,  the  board 
of  directors  of  the  parent  association,  or 
a  duly  authorized  executive  committee 
thereof,  shall  submit  written  notification 
to  the  association's  Principal 
Supervisory  Agent  specifying: 

(i)  The  name  of  the  finance  subsidiary; 

(ii)  The  jurisdiction  of  incorporation  of 
the  finance  subsidiary; 

(iii)  The  amount  of  assets  of  the 
parent  association  to  be  transferred 
(including  the  terms  of  any  guarantee  to 
be  issued  by  the  association  or  any 
affiliate  of  the  association);  the  current 
book  value  of  all  such  assets  previously 
transferred  to  the  finance  subsidiary; 
and  the  amount  repre-:<»nting  30  percent 
of  the  current  book  value  of  the  parent 
association's  total  assets;  and 

(iv)  When  known  and  to  the  extent 
permitted  by  the  Securities  Act  of  1933: 

(A)  A  description  of  the  securities  to 
be  issued  by  the  finance  subsidiary, 
including  the  term  thereof; 


(B)  The  aggregate  amount  of  the 
securities  issuance;  the  anticipated 
amount  of  gross  proceeds  of  the 
securities  issuance;  and  the  current 
market  value  of  assets  collateralizing 
the  securities  issuance; 

(C)  The  anticipated  interest  or  divided 
rates  and  yields,  or  the  range  thereof, 
and  the  frequency  of  payments  on  the 
finance  subsidiary's  securities; 

(D)  The  minimum  denomination  of  the 
finance  subsidiary's  securities;  and 

(E)  Where  the  finance  subsidiary 
intends  to  market  the  securities. 

(2)  Within  10  days  after  the  issuance 
of  any  securities  through  a  finance 
subsidiary,  its  parent  association  shall 
send  written  notification  and  a  copy  of 
any  prospectus,  offering  circular,  or 
other  similar  document  concerning  such 
an  issuance  of  securities  to  its  Principal 
Supervisory  Agent. 

(3)(i)  Any  association  that  fails  to 
meet  its  net-worih  requirement,  as 
provided  in  S  563.13  of  this  chapter,  or 
that  is  operating  under  any  supervisory 
agreement,  shall  not  establish  a  finance 
subsidiary,  transfer  assets  to  an  existing 
finance  subsidiary,  or  issue  additional 
securities  through  an  existing  finance 
subsidiary  without  the  prior  written 
approval  of  the  association's  Principal 
Supervisory  Agent.  To  obtain  the 
written  approval  of  the  Principal 
Supervisory  Agent,  the  board  of 
directors  of  the  association,  or  an 
authorized  executive  committee  thereof, 
shall  submit  a  written  application 
containing  the  information  specified  in 
paragraph  (f)(1)  of  this  section,  as  well 
as  any  additional  information  required 
by  the  Principal  Supervisory  Agent. 

(ii)  Within  10  days  of  the  filing  of  an 
application  specifically  designated  as 
filed  pursuant  to  paragraph  (0{3)(i)  of 
this  section  or  any  additional 
information  by  an  association  subject  to 
paragraph  (e)(3)(i)  of  this  section,  the 
Principal  Supervisory  Agent  shall  notify 
the  applicant  in  writing  either  that  all 
information  required  has  been  filed  or 
that  additional  specified  information 
must  be  filed.  If  the  Principal 
Supervisory  Agent  does  not  act  on  an 
application  within  30  days  of  the  date  of 
written  notice  that  all  required 
information  has  been  filed,  such 
application  shall  be  deemed  to  be 
approved. 

(Hi)  The  Principal  Supervisory  Agent 
shall  approve  the  application  of  an 
association,  subject  to  the  requirements 
of  paragraph  (f)(3)(i)  of  this  section, 
unless  he  or  she  finds  that  the 
establishment  and  operation  of  a 
finance  subsidiary,  the  transfer  of  assets 
to  an  existing  finance  subsidiary,  or  the 
issuance  of  additional  securities  by  an 
existing  finance  subsidiary  is  likely  to 


affect  adversely  the  financial  condition 
or  the  safe  and  sound  operation  of  the 
parent  association.  An  adverse 
determination  made  by  the  Principal 
Supervisory  Agent  may  be  challenged 
by  filing,  within  30  days  of  receipt  of 
written  disapproval,  a  petition  for 
reconsideration  with  the  Board.  The 
association  shall  file  its  petition  with  the 
Office  of  the  Secretary  to  the  Board  and 
shall  send  a  copy  to  the  Principal 
Supervisory  Agent.  The  Board  shall 
grant  or  deny  a  petition  for 
reconsideration  filed  pursuant  to 
paragraph  (f)(3)(iii)  of  this  section  in 
writing  within  30  days  of  receipt.  If  the 
Board  does  not  deny  such  a  petition  for 
reconsideration  within  the  prescribed 
time,  the  Board  shall  be  deemed  to  have 
granted  the  petition  for  reconsideration. 

(g)  Examination  of  finance 
subsidiaries.  A  finance  subsidiary  shall 
agree  in  writing  to  permit  and  to 
facilitate  examinations  and  to  pay  any 
association  costs  of  such  examinations 
as  the  Board  may  deem  necessary  or 
appropriate. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOANS  INSURANCE  CORPORATION 

PART  563— OPERATIONS 

3.  The  authority  citation  for  Part  563  is 
revised  to  read  as  follows: 

Authority:  Sec.  17.  47  Slat.  736.  as  amended 
(12  U.S.C.  1437):  sec.  202. 96  Stat.  1469;  sec. 
409.  94  Stal.  160:  sees.  401-4051  407.  48  Stal. 
1255-1280,  as  amended  (12  U.$.C.  1724-1728, 
1730):  Reorg.  Plan  No.  3  of  194^.  12  FR  4981.  3 
CFR,  1943-48  Comp.,  p.  1071. 

4.  Amend  §  563.9-3  by  inserting  after 
paragraph  (b)(2)(ii)  of  §  563.9-3  the 
following  paragraph  (b)(2)|iii): 

S  563.9-3    Loans  to  one  borrower. 

*  *  «  *  « 

(b)  •  *  * 

(2)  •  *  * 
(iii)  The  amount  of  assets  transferred 

(as  defined  in  §  563.13-2(a)(3)  of  this 
part)  by  an  insured  institu^on  to  a 
finance  subsidiary  (as  defined  in 
§  563.13-2(a)(4)  of  this  part),  subject  to 
the  provisions  of  §  545.82  of  this  chapter, 
shall  not  be  subject  to  the  limitations 
imposed  by  paragraphs  (bXl)  and  (b)(2) 
of  this  section. 

5.  Amend  §  563.9-8  by  adding 
paragraph  (b)(3)  to  read  as  follows; 

§  563.9-S    Regulation  of  direct  investment 
in  equity  sccunties,  real  estate,  service 
corporations,  and  operating  subsidiaries. 

*  «  *  *  * 

(b)  *  •  * 

(3)  "Finance  subsidiary'*  means  a 
corporation  as  defined  in  §  563.13- 
2(a)(4)  of  this  part. 
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6.  AmeDd  Board  Resolution  No.  ftS- 
949.  50  FR  45988  (Nov.  6. 1985).  which 
revised  12  CFR  563.13(c).  by  removing 
the  following  language  from  paragraph  2 
of  Resolution  No.  85-949.  50  FR  45989: 
"by  removing  the  phrase  'reserve 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section'  and  inserting  in  lieu 
thereof  the  phrase  'net-worth 
requirements  of  this  section',  and". 


§563.13    (Anwndad] 

7.  Amend  i  563.13(g)(1)  by  adding  at 
the  end  thereof  the  following  sentence: 
'Total  liabilities  shall  also  include  an 
amount  of  securities  issued  through  a 
subsidiary  (as  defined  by  {  563.13- 
2(a)(1)  of  this  part)  as  required  by 
S  563.13-2  of  this  part.". 


§563.13-1    (AiiMndad) 

8.  Amend  i  563.13-l(a)(l)  by  adding  at 
the  end  thereof  the  following  sentence: 
"For  purposes  of  this  section,  'total 
liabilities.'  as  defined  in  §  563.13(g)(1)  of 
this  part,  shall  also  include  an  amount  of 
securities  issued  through  a  subsidiary 
(as  defined  by  S  563.13-2(a)(l)  of  this 
part)  as  required  by  %  563.13-2  of  this 
part". 

9.  Add  a  new  §  563.13^2  as  follows: 

§563.13-2    Securities  issued  tlirough 
subsMtariM. 

(a)  Definitions.  As  used  in  this 
section: 

(1)  "Amount  of  securities  issued 
through  a  subsidiary"  means  the  net 
proceeds  from  the  issuance  of  securities 
(or  the  pro-rata  portion  of  the  net 
proceeds  from  securities  issued  through 
a  jointly  owned  subsidiary),  other  than 
capital  stock  issued  by  a  subsidiary  to 
its  parent  institution,  after  December  31, 
1985.  by: 

(i)  A  finance  subsidiary  as  defined  in 
paragraph  (a)(4]  of  this  section;  or 

(ii)  An  operating  subsidiary  (as 
defined  in  §  563.9-8(b](9]  of  this  part),  a 
service  corporation  (as  defined  in 
§  561.26  of  this  subchapter),  or  any  other 
subsidiary  of  a  state-chartered  insured 
institution  not  organized  in  compliance 
with  §  545.82  of  this  chapter,  if  any 
proceeds  of  such  securities  are  remitted 
to  a  parent  institution  (unless  such  a 
subsidiary  demonstrates  to  its  parent 
institution's  Principal  Supervisory  Agent 
that  the  purpose  for  such  an  issuance 
was  totally  for  the  subsidiar>'s 
reasonable  corporate  needs  based  on 
reasonable  written  projections  of  its 
financing  requirements). 

(2)  "Assets  collateralizing"  or 
"collateralizing  assets"  means  any 
assets  of  a  subsidiary  (including 
guarantees  of  its  securities  issuance  by 
its  parent  institution)  securing,  pledged 


to.  or  committed  to  an  amount  of 
securities  issued  through  a  subsidiary. 

(3)  "Assets  transferred"  means  assets 
of  or  liabilities  issued  by  an  insured 
institution  (including  guarantees  by  an 
insured  institution  of  its  subsidiary's 
securities  issuances)  that  are  transferred 
or  made  available  by  an  insured 
institution  (i)  to  a  finance  subsidiary  as 
defined  in  paragraph  (a)(4)  of  this 
section  or  (ii)  to  collateralize  an  amount 
of  securities  issued  through  a  subsidiary 
as  defined  in  para^apb  (aKl)  of  this 
section. 

(4)  "Finance  subsidiary"  means  (i)  a 
Federal  association's  subsidiary  as 
deflned  in  i  545.82(a)(3)  of  this  chapter, 
or  (ii)  a  state-chartered  insured 
institution's  subsidiary  in  compliance 
with  the  provisions  of  9  545.82  of  this 
chapter.  Investment  by  an  insured 
institution  in  a  finance  subsidiary  as 
defined  in  this  paragraph  is  not  subject 
to  the  provisions  of  the  direct- 
investment  regulation  set  forth  in 

§  563.9-8  of  this  part. 

(5)  "Insured  institution"  means  an 
institution  as  defined  in  J  561.1  of  this 
subchapter,  including  institutions 
subject  to  S  543.11-1  of  this  chapter,  but 
excluding  Federal  associations  the 
deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

(6)  "Securities"  means  any  securities 
as  defined  in  §  561.41  of  this  subchapter. 

(b)  Issuances  affected.  (1)  the  amount 
of  securities  issued  through  a  subsidiary 
does  not  incluae  proceeds  from 
securities: 

(i)  Offered  or  sold  by  a  subsidiary, 
either  directly  or  throii^  a  third  party 
intermediary,  if  such  offer  or  sale 
terminated  no  later  than  March  3, 1986, 
and  if  the  offer  or  sale  was  preceded  by 
(A)  a  registration  statement  filed  with 
the  Securities  and  Exchange 
Commission  on  or  before  December  31, 
1985.  or  (B)  for  securities  exempt  from 
such  registration  requirements,  an 
offering  document  relating  to  the 
securities  offered  filed  with  an 
appropriate  regulatory  agency  or 
lawfully  provided  to  prospective 
purchasers  on  or  before  December  31. 
1965. 

(ii)  Issued  in  connection  with  a 
borrowing,  when  a  note  evidencing  such 
borrowing  was  executed  on  or  before 
December  31. 1985. 

(2)  The  amount  of  securities  issued 
through  a  subsidiary  includes  the 
renewal,  extension,  or  rollover  of 
securities  after  December  31, 1985. 
unless  such  a  transaction  was 
undertaken  pursuant  to  a  binding 
written  contract  with  a  term  of  one  year 
or  less  which  was  executed  and  became 
effective  on  or  before  December  31. 
1985. 


(c)  IncJosion  ofsecorities  issuances 
through  a  subsidiary  in  computation  of 
an  insured  institution 's  net-t^rorth 
requirement.  In  calculating  total 
liabilities  under  S  563.13(gMl)  of  this 
part  the  amount  of  securities  issued 
through  a  subsidiary  shaU  be  included  in 
the  total  liabilities  (as  defined  in 

§  563.13(g)(1)  of  a  parent  insured 
institution  for  purposes  of  computing 
such  insured  institution's  net-worth 
requirement  and  its  compliance  with 
S  563.13-1  of  this  part:  Provided,  thai 
such  amount  shall  not  include  an 
amount  equal  to  the  net  proceeds  from 
the  issuance  of  securities: 

(1)  Collat»alized  by  assets  that  have 
substantially  the  same  duration  as  the 
securities  issued  and  have  a  relationship 
to  the  issued  securities  such  that  the 
duration  match  %vill  be  maintained 
within  the  Board's  prescribed 
parameters  throughout  the  life  of  the 
securities  without  active  management: 
or 

(2)  Remitted  in  exchange  for  a  liability 
issued  by  a  parent  institution  which  is 
otherwise  included  in  the  parent 
institution's  total  liabilities  pursuant  to 

§  563.13(g)(1)  of  this  part. 

(d)  Certification  of  duration  analysis. 
Within  10  days  after  an  amount  of 
securities  is  issued  through  a  subsidiary, 
such  subsidiary  shall  furnish  its  parent 
insured  institution's  Principal 
Supervisory  Agent  with  a  written 
certification  of  the  accuracy  and  validity 
of  the  duration  measurement  required 
by  paragraph  (c)(1)  of  this  section.  The 
subsidiary  shall  also  send  a  copy  of  the 
certification  to  the  Director,  Office  of 
Policy  and  Economic  Research.  Federal 
Home  Loan  Bank  Board.  1700  C  Street 
N.W..  Washington,  D.C.  20552.  Such 
certification  shall  specify: 

(1)  The  duration  calculation  (in 
complete  or  summarized  form): 

(2)  The  underlying  financial 
assumptions,  including  those  related  to 
interest  rates,  maturity,  and  prepayment: 

(3)  Any  different  calculations  or 
assumptions  being  relied  upon  for 
purposes  of  the  rating  of  the  securities 
by  a  national  rating  agency;  and 

(4)  The  certification  of  accuracy  and 
validity  by  the  subsidiary  and  by  any 
organization  performing  the  duration 
analysis  on  biriialf  of  the  subsidiary. 

(e)  Notification  to  the  Principal 
Supen'isory  Agent  (1)  Prior  to  the 
establishment  of  any  finance  subsidiary, 
the  transfer  of  any  additional  assets  to 
an  existing  finance  subsidiary,  or  the 
issuance  of  securities  through  a 
subsidiary  as  described  in  paragraph 
{a){l)(ii)  of  this  section,  the  board  of 
directors  of  the  parent  insuied 
institution,  or  a  duly  authorized 
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executive  committee  thereof,  shall 
submit  written  notification  to  the 
institution's  Principal  Supervisory  Agent 
specifying: 

(i)  The  name  of  the  subsidiary 
conducting  the  issuance  and  the  nature 
of  the  subsidiary  (e^g.,  service 
corporation  organized  pursuant  to  state 
law  primarily  for  direct  real  estate 
investment); 

(ii)  The  jurisdiction  of  incorporation  of 
the  subsidiary;  v    '. 

(iii)  The  amount  of  assets  of  the    • ' 
parent  insured  institution  to  be 
transferred  (including  the  terms  of  any 
guarantee  to  be  issued  by  the  institution 
or  any  afTiliate  of  the  institution);  the 
current  book  value  of  all  such  assets  of 
the  subsidiary;  and  the  percentage  that 
the  amount  of  assets  to  be  transferred 
represents  of  the  current  book  value  of 
parent  institution's  total  assets  on  an 
unconsolidated  basis:  and 

(iv)  When  known  and  to  the  extent 
permitted  by  the  Securities  Act  of  1933: 

(A)  A  description  of  the  securities  to 
be  issued  by  the  subsidiary,  including 
the  term  thereof; 

(B)  The  aggregate  amount  of  the 
securities  issuance;  the  anticipated 
amount  of  gross  proceeds  of  the 
securities  issuance;  and  the  current 
market  value  of  assets  collateralizing 
the  securities  issuance: 

(C)  The  anticipated  interest  or 
dividend  rates  and  yields,  or  the  range 
thereof,  and  the  frequency  of  payments 
on  the  subsidiary's  securities; 

(D)  The  minimum  denomination  of  the 
subsidiary's  securities;  and 

(E)  Where  the  subsidiary  intends  to 
market  the  securities. 

(2)  Within  10  days  after  the  issuance 
of  any  securities  through  a  subsidiary, 
its  parent  institution  shall  send  written 
notification  and  a  copy  of  any 
prospectus,  offering  circular,  or  other 
similar  document  concerning  such  an 
issuance  to  its  Principal  Supervisory 
Agent. 

(3)  Any  insured  institution  that  fails  to 
meet  its  net-worth  requirement  as 
provided  in  S  563.13  of  this  part,  .or  that 
is  operating  under  any  supervisory 
agreement,  shall  not  establish  a  finance 
subsidiary,  transfer  assets  to  an  existing 
Hnance  subsidiary,  or  issue  additional 
seciuities  through  a  subsidiary 
described  in  paragraph  (a)(l)(ii)  of  this 
section  without  the  prior  written 
approval  of  the  insured  institution's 
Principal  Supervisory  Agent.  To  obtain 
the  written  approval  of  the  Principal 
Supervisory  Agent,  the  board  of 
directors  of  the  institution,  or  an 
authorized  executive  committee  thereof, 
shall  submit  a  written  application 
containing  the  information  specified  in 
paragraph  (e)(1)  of  this  section,  as  well 


as  any  additional  information  required 
by  the  Principal  Supervisory  AgenL 

(4)  Within  10  days  of  the  filing  of  an 
application  specifically  designated  as- 
filed  pursuant  to  paragraph  (e)(3)  of  this 
section  or  any  additional  information  by 
an  institution  subject  to  paragraph  (e)(3) 
of  this  section,  the  Principal  Supervisory 
Agent  shall  notify  the  applicant  in 
writing  either  that  all  information 
required  has  been  filed  or  that 
additional  specific  information  must  be 
filed.  If  the  Principal  Supervisory  Agent 
does  not  acton  an  application  within  30 
days  of  the  date  of  written  notice  that 
all  required  information  has  been  filed, 
such  application  shall  be  deemed  to  be 
approved. 

(5)  The  Principal  Supervisory  Agent 
shall  approve  the  application  of  an 
institution  subject  to  the  requirements  of 
paragraph  (e](3]  of  this  section,  unless 
he  or  she  finds  that  the  establishment 
and  operation  of  a  finance  subsidiary, 
the  transfer  of  assets  to  an  existing 
finance  subsidiary,  or  the  issuance  of  an 
additional  amount  of  securities  issued 
through  a  subsidiary  described  in 
paragraph  (a)(l)(ii)  of  this  section  is 
likely  to  affect  adversely  the  financial 
condition  or  the  safe  and  sound 
operation  of  the  parent  institution.  An 
adverse  determination  made  by  the 
Principal  Supervisory  Agent  may  be 
challenged  by  filing,  within  30  days  of 
receipt  of  written  disapproval,  a  petition 
for  reconsideration  with  the 
Corporation.  The  institution  shall  file  its 
petition  with  the  Office  of  the  Secretary 
to  the  Board  and  shall  send  a  copy  to 
the  Principal  Supervisory  Agent.  "The 
Corporation  shall  grant  or  deny  a 
petition  for  reconsideration  filed 
pursuant  to  paragraph  (e)(3]  of  this 
section  in  writing  within  30  days  of 
receipt.  If  the  Corporation  does  not  deny 
such  a  petition  within  the  prescribed 
time,  the  Corporation  shall  be  deemed  to 
have  granted  the  petition  for 
reconsideration. 

PART  571— STATEMENTS  OF  POLICY 

10.  The  authority  citation  for  Part  571 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1725. 1726:  Reorg.  Plan 
No.  3  of  1947,  3  CFR,  1943-1948  Comp..  p. 
1071,  unless  otherwise  noted. 

S  571.5    [Amended] 

11.  Amend  §  571.5(a)  by  inserting  after 
the  third  sentence  thereof  the  sentence: 
'Transactions  in  accordance  with 

§  545.82  of  this  chapter  between  a 
Federal  association  or  a  state-chartered 
insured  institution  and  a  finance 
subsidiary  as  defined  in  §  563.13-2(a)(4) 
of  this  subchapter  shall  not  be 
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considered  'transfers'  for  purposes  of 
this  paragraph.". 

SUBCHAPTER  F— REQULATK)NS  FOR 
SAVINGS  AND  LOAN  HOLDING 
COMPANIES  I 

PART  584— REGULATED  ACTIVITIIZS 

12.  The  authority  citation  for  Part  584 
is  revised  to  read  as  follows: 

Autfaorily:  Sec.  12  U.S.C.  17308  as  revised, 
unless  otherwise  noted. 

13.  Amend  S  584.3  by  adding  new 
paragraphs  (c)(3)  and  (h)  as  follows: 

§584.3    Transactions  wHh  affWatM. 


(c)  Exclusion  of  consideration  or 
payments  in  transactioas  with 
affiliates.'  *  * 

(3)  The  amount  of  the  consideration 
given  or  received  or  required  to  be  paid 
in  the  future,  or  the  payments  made,  by 
the  institution  in  connection  with  any 
such  transactions,  agreements,  or 
understandings  with  its  finance 
subsidiary  as  defined  in  §  563.13-2(a)(4) 
of  this  chapter. 
*        *        •        *        1 

(h)  Finance  subsidiaries  as  affiliates. 
For  purposes  of  this  section,  a  finance 
subsidiary,  as  defined  ia  §  563.13-2(a)(4) 
of  this  chapter,  of  an  insured  institution 
shall  be  deemed  to  be  a  service 
corporation  subsidiary.  \ 

14.  Amend  §  584.6  by  redesignating 
paragraph  (c](2]  as  paragraph  (c)(3)  and 
adding  a  new  paragraph  (c)(2)  as 
follows: 


§  584.6    Holding  Company  Indebtedness. 

***** 

(c)  Exemptions  from  computation  of 
15 percent  limitation.  The  Corporation, 
without  limitation  upon  and  in  addition 
to  the  exemption  contained  in  paragraph 
(a)(2)  of  this  section,  hereby  approves 
without  application  the  issuance,  sale, 
renewal  or  guarantee  of  any  debt 
security  or  the  assumptun  of  any  debt 
incurred: 
•        *        •        *        * 

(2)  By  a  finance  subsidiary  (as  defined 
in  S  563.13-2(a)(4)  of  this  chapter)  of  an 
insured  institution  that  is  a  subsidiary  of 
a  savings  and  loan  holding  company. 

By  tFie  Federal  Home  Loan  Bank  Board. 
|eff  Soonyers, 
Secretary. 
[PR  Doc.  85-30639  Filed  12^&-«5;  8:45  am) 
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12  CFR  Parte  561.  563,  and  571 
INo.  85-11541 

Ctesaiflcation  of  Assato 

Date:  December  9. 19BS. 

AQCNCV:  Federal  Home  Loan  Bank 

Board. 

action:  Pinal  rule:  solicitation  of 

comments. 


t:  Tt^  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("F^JC"  or  "Corporation"), 
is  adopting  a  new  method  of  dassifying 
certain  assets  and  revising  its  regulation 
regarding  the  re-evaluation  of  real  estate 
assets. 

DATES:  This  regulation  is  effec^ve 
January  30. 1986.  Comments  must  be 
received  by  March  3, 1986. 
ADDRESS:  Send  commenta  to  Director. 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW.. 
Washington,  DC  20552.  Conunents  wttl 
be  available  for  public  inspection  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
lane  W.  Katz,  Senior  Policy  Analyst. 
Office  of  Policy  and  Economic  Research. 
(202)  377-6782;  Francis  E.  Raue. 
Financial  Analyst,  Office  of 
Examinations  and  Supervision,  (202) 
377-6360;  Susan  McC.  van  den  Toom. 
Attorney,  Office  of  General  Counsel, 
(202)  377-6525.  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPt-EMENTARY  INFORMATION:  The 
Boa''d.  as  operating  head  of  the  FSUC.  is 
authorized,  pursuant  to  section  403(b)  of 
the  National  Housing  Act  ( "NHA"),  12 
U.S.C.  1726(b).  to  conduct  examinations 
of  institutions  the  accounts  of  which  are 
insured  by  the  FSLIC  ("insured 
insHtutions").  Pursuant  to  this  authority, 
the  Board  has  the  responsibility  to 
examine  and  evaluate  insured 
institutions'  assets  and  to  require 
reporting  and  to  prescribe  treatment  of 
assets  for  regulatory  evaluation 
purposes.  Section  403(b)  of  the  NHA 
also  requires  all  insured  institutions  to 
maintain  adequate  reserves  established 
in  accordance  with  FSUC  regulations. 
See  12  CFR  563.13. 

The  Gam-St  Germain  Depository 
Institutions  Act  of  1982  ( "DIA.").  Pub.  L. 
97-320,  96  Stat.  1469  (1982),  granted  new 
powers  to  federally  chartered  savings 
and  loan  associations  and  mutual 
savings  banks  ("Federal  associations"). 
Section  325  of  the  DIA  amended  section 
5(c)(l)(R)  of  the  Home  Owners'  Loan 
Act  ("HOLA")  to  authorize  Federal 


associatioos  to  invest  in  aecured  or 
unsecured  loans  for  ommerciaL 
corporate,  business,  or  agricultural 
purposes.  12  U.S.C.  1464(c)(l)(R).  The 
Board  implemented  this  authority  by 
adopting  finai  regulati<ms  on  April  26, 
1983.  Board  Res.  No.  B»-241.  48  FR  23032 
(May  23, 1963).  State  laws,  whidi  have 
generally  followed  or  exceeded  federal 
law  in  this  area,  have  similarly 
expanded  the  investraoit  sutborities  for 
state-chartered  thrift  institutions. 

Prior  research  by  Board  economists  in 
the  Board's  Office  of  Policy  and 
Economic  Research  (*'OPni'T  confirmed 
the  greater  risk  of  commercial  lending. ' 
After  two  years  of  reviewing  insured 
institution's  commercial  loans,  the 
Board  has  determined  that  its  traditional 
method  of  classifying  assets  is  not 
effective  for  most  commercial  loans.  The 
current  classification  syrtem,  which  is 
keyed  to  the  timely  receipt  of  periodic 
payments,  evolved  primarily  to  classify 
owner-occupied  home  loans  and  has 
been  sufficient  for  that  limited  purpose. 
Under  this  system  a  loan  that  is 
contractually  delinquent  is  treated  as  a 
scheduled  item.  12  CFR  561.15,  561.16. 
An  institution's  minimuoi  net-worth 
requirement  is  increased  by  20  percent 
of  such  scheduled  items.  12  CFR 
563.13(g)(5)(ii).  The  Board  believes, 
however,  that  this  system  does  not 
adequately  identify  credit  weaknesses 
in  commercial  loans,  whose  payment 
schedules  and  other  indicia  of  "current" 
status  are  often  of  a  different  nature. 

The  Proposed  Rule 

To  address  this  concern,  on  June  21, 
1985,  the  Board  proposed  to  adopt  a  new 
method  of  classifying  certain 
commercial  loans  and  to  revise  its 
regulation  regarding  the  re-evaluation  of 
real  estate  assets  by  examination  staff. 
Board  Res.  No.  85-504,  50  FR  27290  (July 
2, 1965).  Specifically,  the  Board 
proposed  to  adopt  the  basic  concepts 
contained  In  the  "Uniform  Agreement  on 
the  Classification  of  Assets  and 
Appraisal  of  Securities  Held  by  Banks" 
("Un^orm  Agreement"),  issued  in 
revised  form  on  May  7, 1979.  as  a  Joint 
Statement  of  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC"). 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("FRB"),  and  the  Conference  of 
State  Bank  Supervisors.  Under  the 
proposal,  "problem  assets"  would  be 
classified  as  Substandard.  Doubtful,  or 


'  G.  SUcy  Sinnans.  OPER.  "Deriving  a  ThriTl 
Institution's  Efncient  Frontiers  in  Constrained  and 
Unconstrained  Environments"  (1984).  and  "A 
Reestlmalion  of  a  Ttirifl  ln«titu(ion't  Efficient 
Frontiers"  (1984). 


Loss.  As  proposed,  this  new 
classification  system  wouki  apply  lo 
commercial  loans  of  the  type  described 
in  12  U.S.C  1464(cHlNR)  and  12  CFR 
545.46,  excluding  commercial  loans 
secured  by  first  liens  on  real  estate  and 
other  assets  which  could  be  described 
as  "coramerciaL  agricultural  or 
business"  loans  but  which  have  \oog 
been  authorized  investments  for  Federal 
associations  and  many  state-diartered 
associations  and  which  have  been 
assessed  under  the  "sdieduled  items'* 
approach.  Under  the  proposed  rule, 
"problem  assets"  classified  as 
Substandard  would  be  treated  as  a  type 
of  scheduled  item,  and  the  institutioa's 
minimum  net-worth  requirement  would 
be  increased  to  reflect  20  percent  of 
such  loans.  "Problem  assets"  classified 
as  Doubtful  or  Loss,  however,  would 
require  establishment  of  a  specific 
reserve  (50  and  100  percent, 
respectively),  which  would  be  drawn 
from  the  institution's  net-worth  accounts 
and  thus  would  lower  the  amount  of  an 
institution's  actual  regulatory  net  worth, 
as  specific  reserves  do  not  count  as 
eligible  net-worth  items. 

The  Board's  proposal  also  specifically 
requested  public  comment  on  whether 
the  classification  system  should  apply  lo 
other  assets.  For  example,  the  Board 
solicited  comments  on  whether  the 
classification  system  should  be  applied 
to  nonreal-estale-secured  commercial 
loans,  all  types  of  commercial  loans.  aU 
loans  without  meaningful  periodic 
payment  schedules,  and  other 
investments,  such  as  those  in  securities 
and  subsidiaries.  The  Board  also 
proposed  to  revise  the  appraisal 
provision  in  the  Board's  examinations 
and  audits  regulation  for  insured 
institutions,  12  CFR  563.17-2(b).  The 
proposed  change  would  authorize 
evaluations  that  take  into  consideration 
economic  factors  other  than  direct 
appraisal  of  the  property  that  directly 
affect  the  immediate  value  of  the  assets 
to  the  insured  institution. 

The  Board  received  56  comment 
letters  on  the  {MoposaL  Forty-two 
comments  were  received  from  insured 
institutions.  Of  the  remainder,  one  was 
from  a  law  firm  representing  a  group  of 
twenty  insured  institutions,  one  was 
from  a  brokerage  firm,  two  were  from 
private  consulting  groups,  two  were 
from  state  supervisors  of  financial 
institutions,  four  were  from  trade 
associations,  and  four  were  from  federal 
agencies. 

Generally,  the  comments  supported 
the  establishment  of  a  new 
classification  system  for  commercial 
loans,  as  defined  in  the  proposal  Those 
supporting  the  proposal  recognized  the 
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need  for  a  commercial  loan 
jclassiflcation  system  and  commended 

e  Board  for  proposing  the  system  used 
by  the  bank  regulatory  agencies.  In  fact, 
only  three  commenters  opposed  the 
proposed  application  of  the 
classification  system.  The  Board  also 
received  support  for  the  proposal  from 
the  FRB,  the  FDIC.  the  OCC,  and  the 
Federal  Home  Loan  Bank  System. 

With  respect  to  the  proposal  for  re- 
evaluation  of  real  estate,  a  majority  of 
commenters  opposed  it.  They  believed 
that  the  proposed  amendment  would 
give  examiners  too  much  discretionary 
authority  and  could  lead  to  arbitrary 
decision-making. 

The  Board  has  carefully  considered  all 
conunents,  which  are  discussed  more 
fully  below,  and  has  determined  to 
adopt  the  regulation  with  several 
significant  modifications. 

Scope  of  the  Final  Classification 
Regulation 

The  Board  is  adopting  without  change 
the  proposed  basic  framework  for 
classiflcation  of  assets  contain^  in  the 
Uniform  Agreement.  As  noted  in  the 
proposal,  the  asset  classifications  set 
forth  in  the  Uniform  Agreement  are 
expressions  of  different  degrees  of  a 
common  factor  Risk  of  nonpayment.  All 
assets  involve  some  risk,  but  the  degree 
varies  greatly.  The  final  regulation 
classifies  problem  assets  as 
Substandard,  Doubtful,  or  Loss.  The 
final  regulation  also  defines  and 
discusses  each  of  these  categories, 
largely  following  the  language  of  the 
Uniform  Agreement. 

The  final  regulation  applies  the 
classification  system  to  all  assets  except 
loans  secured  by  one-to-four-family, 
owner-occupied  homes,  consumer  credit, 
and  securities.  See  12  CFR  561.14.  561.38. 
561.41.  Covered  assets  may  fall  within 
more  than  one  category,  and  a  portion  of 
an  asset  may  remain  unclassified.  As  in 
the  proposal,  assets  classified 
Substandard  would  be  treated  as  a  type 
of  scheduled  item,  increasing  the 
institution's  minimum  net  worth 
requirement  by  an  amount  equal  to  20 
percent  of  the  dollar  amount  of  the 
Substandard  asset.  Assets  classified 
.  Doubtful  or  Loss  would  require 
establishment  of  specific  reserves  (50 
percent  for  Doubtful  and  100  percent  for 
Loss).  The  reserve  would  be  drawn  from 
the  institution's  net  worth,  thereby 
lowering  actual  regulatory  net  worth. 
The  Principal  Supervisory  Agent 
("PSA")  or  a  Supervisory  Agent  ("SA") 
designated  by  him  or  her  has  the 
authority  to  approve  or  disapprove  the 
examiner's  classification.  In  the  event  of 
any  disagreement  over  the  value  of 


reappraised  real  estate,  the  PSA  has 
final  authority  to  approve  or  disapprove 
appraisals  and  valuations. 

Substandard 

The  fmal  regulation  defines 
Substandard  assets  as  assets  which 
must  have  a  well-defined  weakness  or 
weaknesses.  Such  an  asset  is 
inadequately  protected  by  current  net 
worth  and  paying  capacity  of  the  obligor 
or  pledged  collateral,  if  any.  It  is 
characterized  by  the  distinct  possibility 
that  the  insured  institution  will  sustain 
some  loss  if  the  weaknesses  are  not 
corrected.  Weaknesses  are  to  be  based 
upon  objective  evidence.  The  possibility 
that  liquidation  would  not  be  timely 
requires  classification  as  Substandard 
even  if  there  is  little  likelihood  of  total 
loss.  If  the  deficiencies  are  not 
corrected,  the  insured  institution  may 
sustain  some  loss.  ^ 

Assets  classified  Substandard  have 
characteristics  such  as  (1)  collateral 
which  is  not  subject  to  adequate 
inspection  and  verification:  (2)  the 
primary  source  of  repayment  is  gone 
and  the  lending  institution  is  relying 
upon  the  secondary  source;  (3)  a  loss 
does  not  seem  likely,  but  sufficient 
problems  have  arisen  to  cause  the 
insured  institution  to  go  to  abnormal 
lengths  to  protect  its  position  in  order  to 
maintain  a  high  probability  of 
repayment;  (4)  obligors  are  unable  to 
generate  enough  cash  flow  for  debt 
reduction;  (5)  deterioration  in  collateral; 
(6)  flaws  in  documentation,  leaving  a 
lending  institution  in  a  subordinated  or 
unsecured  position;  or  (7)  with  regard  to 
assets  secured  by  real  estate,  the 
appraisal  does  not  conform  with  Board 
appraisal  standards,  or  the  assumptions 
imderlying  an  appraisal  which 
conformed  with  the  Board's  appraisal 
standards  at  the  time  it  was  made  are 
demonstrably  incorrect.  In  addition. 
Board  examiners  should  also  consider 
the  following  in  determining  whether  a 
Substandard  classification  is 
appropriate:  (1)  Restructuring  of  loans 
regarding  payment  schedule  or  term, 
collateral,  or  in  any  other  manner 
adverse  to  the  institution;  (2) 
deterioration  in  the  borrower's  affairs 
sufficient  to  cause  the  institution  to  look 
to  the  sale  of  collateral  for  repayment: 
(3)  loans  to  unprofitable  or 
undercapitalized  businesses;  (4)  special 
problems  arising  from  conditions  of  a 
given  industry;  or  (5)  significant 
deterioration  in  market  conditions. 

The  Board  notes  that  it  is  incumbent 
upon  the  examiner  to  avoid 
classification  of  sound  assets.  The 
presence  of  one  or  these  factors  does 
not  mandate  that  the  asset  be  classified 


as  Substandard  if  the  examiner  does  not 
believe  that  the  presence  of  that  factor 
indicates  a  well-defined  weakness  that 
jeopardizes  the  timely  liquidation  of  the 
asset,  or  realization  on  the  collateral,  at 
the  asset's  book  value. 

Doubtful  ' 

The  final  rule  states  that  assets 
classified  Doubtful  would  exhibit 
discernible  loss  potential  if  some  loss, 
but  not  complete  loss,  seems  very  likely 
but  there  is  still  sufficient  uncertainty 
that  permits  the  asset  to  remain  on  the 
books  at  its  full  value.  In  addition,  a 
Doubtful  asset  could  reflect  the  fact  that 
the  primary  source  of  repayment  is  gone 
and  serious  doubt  exists  as  to  the 
quality  of  the  secondary  source  of 
repaymeot. 

The  possibility  of  loss  on  a  Doubtful 
assets  is  high.  But  because  of  certain 
important  and  reasonably  specific 
pending  factors  which  may  work  to  the 
strengthening  of  the  asset  its 
classification  as  an  estimated  loss  is 
deferred  until  its  more  exact  status  may 
be  determined. 

A  Doubtful  classification  would  most 
likely  not  be  repeated  at  a  subsequent 
examination  because  there  should  be 
enough  time  to  resove  pending  factors.  If 
pending  events  did  not  occur  and 
repayment  were  deferred  awaiting  new 
developments,  a  Loss  classification 
normally  would  be  warranted.  In  the 
case  of  assets  secured  by  real  estate,  if 
an  appraisal  conforms  to  Board 
appraisal  standards  but  the  examiner,  in 
consultation  with  the  District  Appraiser, 
determines  the  assumptions  underlying 
the  appraisal  are  demonstrably  incorrect 
(for  example,  market  conditions  have 
made  the  assumptions  underlying  the 
appraisal  materially  overoptimistic)  and 
the  asset  has  an  additional,  distinct 
weakness  inherent  in  an  psset  classified 
Substandard,  the  asset  should  be 
classified  Doubtful  Additionally,  in  the 
absence  of  an  appraisal,  the  asset 
should  be  classified  Doubtful. 

Loss 

Assets  classified  Loss  are  considered 
to  be  uncollectible  and  of  such  little 
value  that  their  continuance  as  assets 
without  the  establishment  of  a  specific 
reserve  is  not  warranted.  A  Loss 
classification  does  not  mean  that  the 
asset  has  absolutely  no  recovery  or 
salvage  value,  but  rather  it  is  not 
practical  or  desirable  to  defer  writing  off 
all  or  a  portion  of  a  basically  worthless 
asset  even  though  partial  recovery  may 
be  effected  in  the  future. 
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Summary  and  DiBCussion  of  the 
CommeDla 

1.  Acquisition,  Development,  and 
Construction  ("ADC")  Loans, 
Nonresidential  and  Multifamily 
Residential  Loans,  and  Investments 

The  Board,  as  noted  above, 
specifically  solicited  public  comments 
on  whether  the  classification  system 
should  apply  to  other  assets,  particularly 
those  without  meaningful  periodic 
payments.  Commenters  that  supported  a 
broadening  of  the  regulations  argued 
that  real  estate-backed  commercial 
loans  should  be  classined  by  the  same 
standards  that  are  used  to  classify  other 
commercial  loans.  One  comment 
favored  applying  the  proposed 
classification  system  to  all  assets 
because  the  system  could  provide 
clearer  and  more  defmite  guidelines  as 
thrifts  engage  in  more  sophisticated  and 
complex  commercial  lending.  The  OCC, 
the  FRB,  and  the  FDIC  also  favored 
broadening  the  application  of  the 
classification  system  to  other  assets. 

One  supportive  comment  noted  that 
many  state  examiners,  who  review  both 
state  banks  and  federally  insured,  state- 
chartered  thrifts,  are  familiar  with  the 
bank  regulatory  agencies'  classification 
system  and  have  applied  it  to  all  assets, 
and  that  such  experience  would  be  of 
benefit  to  the  Board.  Additionally,  it 
was  noted  that  because  commercial 
loans  comprise  only  a  small  portion  of 
an  institution's  portfolio,  it  would  be 
important  to  apply  the  new 
classification  system  to  all  assets  in 
order  to  arrive  at  a  uniform  measure  of 
overall  asset  quality. 

Twenty-four  commenters  opposed 
broadening  the  scope  of  the  regulation, 
with  twenty-one  of  those  commenters 
specifically  opposing  the  inclusion  of 
real  estate  assets.  Generally,  these 
commenters  argued  that  the  application 
of  the  classification  system  should  be 
limited  to  the  commercial  loans 
authorized  by  HOLA  5(c)(l)(R)  because 
the  Board's  traditional  examination 
techniques — including  the  use  of 
appraisals  and  the  Inclusion  of 
scheduled  items  in  the  calculation  of  an 
insured  institution's  minimum  net-worth 
requirement — are  sufficient  to  protect 
insured  institutions  and  the  FSLIC  fund 
from  losses  associated  with  all  other 
types  of  assets. 

In  particular,  one  commenter  urged 
the  Board  not  to  apply  the  system  to 
commercial  assets  secured  by  real 
estate  or  other  investments  such  as 
investment  securities  and  investments  in 
subsidiaries  because  the  Board's 
traditional  methods  of  classifying  assets 
rely  on  fairly  objective  measurements, 
such  as  timeliness  of  payments  and  the 


appraised  value  of  the  underlying 
security.  By  contrast,  the  Uniform 
Agreement  depends  more  on  subjective 
measurements,  such  as  the  general 
conditions  of  the  borrower's  business 
affairs  and  deficiencies  in  loan 
documentation.  The  commenter 
suggested  that  the  Board  should  rely  on 
subjective  measurements  only  when  the 
objective  standards  of  its  current 
procedures  are  demonstrably 
inadequate. 

The  Board  believes  the  current 
procedures  are  demonstrably 
inadequate  for  certain  assets.  ADC 
loans  and  similar  loans  and  investments 
have  long  been  recognized  as  relatively 
risky  assets.  These  assets  are  often 
characterized  by  very  low  or 
nonexistent  borrower  equity  in  the 
project,  1iigh  fee  income,  the  payment  of 
interest  through  an  interest  reserve,  and 
"equity  kickers"  that  give  the  lender  a 
percentage  of  any  profit.  Many  problem 
ADC  loans  are  improperly  reported  by 
thrifts  to  the  Board  as  loans  when,  under 
proper  accounting  principles,  they  are  in 
economic  substance  direct  investments. 
Because  of  the  absence  of  any 
substantial  borrower  equity,  the  lender 
must  generally  depend  upon  the  success 
of  the  underlying  project  to  receive 
payment  of  the  principal  and  interest  on 
an  ADC  loan.  The  absence  of  borrower 
equity  also  increases  the  incentive  for  a 
borrower  to  walk  away  from  a  failing 
project,  absent  a  firm  personal 
guarantee  backed  by  significant  assets. 
All  of  these  factors  make  ADC  loans 
and  similar  investments  far  riskier  than 
conventional  thrift  investments.  The 
high  fees,  interest  rates,  and  equity 
kickers  so  common  to  these  assets  exist 
because  of  the  higher  risks  they  pose. 
Borrowers  must  pay  a  high  rate  of  return 
to  compensate  the  lender  for  the 
increased  risk  of  ADC  loans  and 
analogous  loans  and  investments.  A 
recent  study  by  Professors  Crockett,  Fry, 
and  Horvitz  *  confirmed  this  link 
between  increased  expected  rate  of 
return  and  risk  in  Texas  thrifts  they 
examined.  Statistics  computed  by  the 
OPER  have  found  that  thrifts  with  very 
high  levels  of  ADC-type  loans  reported 
substantially  higher  levels  of  problem 
assets  (real  estate  owned  ("REO")  and 
loans  to  facilitate  sale]  than  other 
institutions.' 


The  Board's  supervisory  experience 
supports  these  statistics.  The 
institutions  that  have  failed  recently  and 
caused  the  largest  losses  to  the  FSUC 
have  all  involved  substantial  losses 
from  ADC-type  loans,  many  of  which 
were  actually  direct  investments. 
Examples  include  Empire  Savings  and 
Loan  Association  of  Mesquite,  Texas, 
San  Marino  Savings  and  Loan 
Association  of  San  Marino,  California, 
Beverly  Hills  Savings  and  Loan 
Association  of  Beverly  Hills,  California, 
and  Sunrise  Savings  and  Loan 
Association  of  West  Palm  Beach, 
Florida.*  The  bank  regulatory  agencies 
have  increasingly  experienced  similar 
problems  with  real  estate  loans.* 
Moreover,  the  known  problem 
institutions  likely  to  cause  future  losses 
to  the  FSUC  often  have  substantial 
troubled  ADC  and  other  investments. 

In  one  case  the  institution's  assets 
skyrocketed,  from  under  $100  million  in 
June  1982  to  over  $1  billion  in  June  1985. 
Its  phenomenal  growth  began  late  in 
1982  with  a  dramatic  increase  in  ADC 
loans.  By  December  1983,  its 
construction  loans  were  over  80  percent 
of  its  total  mortgage  portfolio.  These 
construction  loans  were  largely  100 
percent  financed.  The  borrower 
normally  had  no  cash  equity  in  the 
project  and  the  institution's  fees  as  well 
as  the  interest  came  out  of  the  loan 
proceeds.  Even  if  the  borrower 
experienced  problems  (for  example, 
construction  seriously  behind  schedule 
or  cost  overruns)  as  long  as  the  periodic 
interest  payments  were  paid  from  the 


'"Equity  Participations  in  Real  Estate  by  Savings 
and  Loans:  Implications  for  Profitability  and  Risk." 
OPER  Invited  Working  Paper  No.  52  (May  1985). 

'Memorandum  from  |oe  McKenzie  to  Eric  Hemel. 
Director.  OPER.  dated  December  6. 1985.  For  the 
first  half  of  1985.  the  average  return  on  average 
assets  for  institutions  larger  than  SlOO  million  in 
assets  was  0.274  percent.  The  lop  40  holders  in 
relative  terms  of  ADC  loans  had  an  average  return 
on  average  assets  of  0.597  percent.  This  difference  is 


not  signiricani  in  a  statistical  sense.  However,  the 
sum  of  REO  plus  loans  to  faciliate  the  sale  of  REO 
averaged  1.029  percent  of  assets  for  all  institutions 
larger  than  SlOO  million  in  assets,  but  it  averaged 
1.762  percent  of  assets  for  the  top  40  holders  of  AOC 
loans.  This  difference  is  statistically  significant  at 
the  approximate  95  percent  confidence  level. 
Institutions  larger  than  $100  million  in  assets  which 
ranked  among  the  top  40  institutions  in  proportion 
of  residential  and  nonresidential  construction  loans 
and  nonresidential  mortgages  also  were  associated 
with  statistically  significant  increased  levels  of  REO 
plus  loans  to  facilitate  the  sale  of  real  estate. 

'By  March  14. 19M.  when  the  Board  found  Empire 
Savings  and  Loan  to  be  insolvent  and  ordered  that  it 
be  liquidated,  il  had  approximately  317  outstanding 
ADC-type  loans  on  its  books,  substantially  all  of 
which  were  delinquent.  Additionally,  the  institution 
had  858  loans  on  its  books  that  financed  the 
purchase  of  completed  condominium  units,  most  of 
which  were  similarly  delinquent.  In  accordance 
with  generally  accepted  accounting  principles,  these 
assets  were  reclassified  from  loans  to  real  estate 
investments,  and  the  institution  was  required  to 
establish  the  appropriate  loss  reserves  and  to  make 
the  necessary  adjustments  to  net  worth.  At  the  time 
the  receiver  was  appionled.  the  restated  net  worth 
as  of  December  19B3  was  estimated  to  be  negative 
S22.4  million,  a  substantial  decline  from  the  reported 
net  worth  of  positive  S20.8  million. 

'See  "Guidelines  for  Troubled  Real  Estate 
Loans."  Examining  Grcular  of  the  OCC  (Oct.  W. 
1985). 
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loan  in  process  the  asset  wotild  not  be 
listed  as  a  scheduled  item.  In  the  March 
1984  examination,  scheduled  items  were 
16.8  percent  of  assets.  In  some  cases, 
after  the  loan  in  process  account  had 
run  out  and  the  loan  became  delinquent, 
the  institution  immediately  refuianced 
the  loan,  advancing  funds  to  pay  the 
interest  and  bring  die  loan  current,  bi 
such  cases,  the  institution  avoided 
establishing  the  reserves  that  would  be 
required  for  scheduled  items,  and, 
although  the  examiner  saw  serious 
problems  in  the  credit  file,  be  had  to 
order  a  reappraisal  to  force  the 
institution  to  write  down  the  asset  " 

As  this  example  indicates,  the  Board's 
current  scheduled  items  approach  to 
identifying  problem  ADC  loans  and 
similar  assets  is  completely  inadequate 
to  deal  with  such  loans  when  there  are 
no  real  periodic  payments.  As  noted, 
many  such  loans  have  nominal  periodic 
"paper"  payments  from  an  interest 
reserve.  Such  loans  cannot  become 
delinquent  as  long  as  the  interest 
reserve  lasts. 

Indeed,  AOC  loaiu  and  similar  assets 
can  allow  thrifts  to  report  dramatic 
profitability  from  large  up-front  fees  and 
high  interest  rates  credited  from  an 
interest  reserve  at  the  same  time  that 
the  underlying  project  becomes  a 
disaster.  Empire  reported  record  profits 
at  the  very  time  that  it  in  fact  became 
hopelessly  insolvent  Reported  profits  at 
thrifts  with  high  levels  of  ADC  loans 
and  similar  assets  can  be  grossly 
exaggerated.  This  is  consistent  with  the 
OPER's  frndings  that  thrifts  with  very 
high  levels  of  ADCloans report  higher 
net  income  and  higher  rates  of  REO  and 
loans  to  facilitate  sales,  and  that  duifls 
with  high  levels  of  ADC,  commercial, 
residential  and  nonresidential 
construction  loans,  and  multifamily  and 
nonresidential  mortgages  all  report 
statistically  significant  increased 
percentages  of  mortgage  fee  income  to 
operating  income  compared  to  other 
thrifts.* 

Unfortunately,  there  can  be  very 
substantial  lags  before  the  interest 
reserve  runs  out  and  the  loan  turns  sour. 
Thus,  it  may  be  several  years,  and 
hundreds  of  millions  of  dollars  of  further 
improvident  investments  later,  before 
such  loans  become  scheduled  items.  ^ 


*  Memorandum  from  (oe  McKenzie  to  Eric  HemeL 
Director.  OPER.  dated  December  6. 1905. 

'One  institution  granted  over  $160  million  in 
lo«n»  during  the  period  between  the  December  27, 
1982,  and  October  13. 1984.  examg.  77  percent  of 
which  were  ADC  loam.  The  inalitution  funded  the 
closing  cosu.  loan  fees,  and  interest,  and  in  some 
cases  other  amounts  (as  m<ich  as  $222J70)  for 
unspecified  purposes.  While  the  borrowers  held 
legal  title  to  the  property,  they  had  no  equity  in  the 
projects.  Because  the  institution  funded  the  interest 


Indeed,  by  growing  rapidly,  an 
institution  can  run  a  variant  of  a 
pyramid  scheme  whereby  it  keeps  its 
reported  net  income  positive  even  after 
the  earlier  real  estate  loana  begin  to  go 
into  default  and  the  thrift  plummets  into 
ever  greater  insolvency  in  reality  (but 
not  on  its  books).  This  situation  was 
virtually  out  of  control  before  the  Board 
amended  its  net-worth  rule.  Even  after 
the  amendments,  however,  thrifts  with 
very  large  ADC  portfolios  grew  rou^ly 
250  percent  faster  than  other  thrifts.* 
Other  thrifts  have  avoided  defaults  by 
simply  re^nancing  the  loans  once  the 
interest  reserve  runs  out  or  by  enagaging 
in  a  "backscratching"  arrangement  «vith 
another  troubled  thrift  whereby  they 
refinance  each  other's  problem  loans  to 
avoid  adverse  examiner  comment. 

Despite  the  virtually  complete 
inability  of  the  current  scheduled  items 
approach  to  identify  problem  ADC  loans 
and  similar  assets  on  a  timely  basis, 
many  commenters  opposed  any 
application  of  a  classification  of  assets 
system  to  such  assets.  The  thrust  of 
these  comments  was  that  the 
classification  standanis  would  be  too 
subjective  and  would  grant  the 
examiners  almost  unchecked  powers  to 
classify  an  asset.  Most  commenters 
suggested  that  the  Board  rely  on 
scheduled  items  treatment  for 
residential  property  and  on  reappraisals 
of  problem  ADC  loans  and  similar 
assets.  This  was  believed  to  be  a  more 
objective  system. 

The  Board  agrees  that  scheduled 
items  treatment  is  effective  for  owner- 
occupied  residential  property  and  with 
the  comments  on  the  desirability  of 
adopting  more  objective  standards  for 
classifying  other  real  estate  assets  and 
on  the  importance  of  the  Board's 
regulations  requiring  proper  appraisals. 
To  address  these  latter  concerns  the 
Board  is  adopting  a  policy  statement 
that  sets  out  criteria  for  each 
classiHcation.  Although  the 
classification  system  necessarily  entails 
a  certain  amount  of  subjectivity,  based 
upon  the  history  of  its  use  by  the  bank 
regulatory  agencies  the  Board  believes 
that  the  system  is  extremely  eiTective. 

The  Board  considers  the  definitive 
interpretation  of  its  appraisal 
regulations  to  be  its  O^ce  of 
Examinations  and  Supervision 


payments  from  loan  proceeds  rather  than  collecting 
them  from  the  borrower,  the  loan  would  not  appear 
as  a  scheduled  item  until  the  interest  reserves  were 
depleted  and  the  loan  was  contractually  delinquent 
or  the  institution  foreclosed.  Combined  REO  and 
delinquent  assets  rose  from  Si  7  million  in  )une  1962 
to  sea  miUion  in  |uly  186S.  or  about  20  percent  of 
assets. 

'Memorandum  from  Joe  McKenzie  to  Eric  Hcmel. 
Director.  OPER.  dated  December  «.  198S. 


Memorandum  No.  R41b  ("R4tb'^. 
Appraisal  Policies  and  Practices  of 
Insured  Institutions  and  Service 
Corporations  (March  12. 1982).  The 
Board  agrees  that  R41b  establishes 
objective  standards  for  &rift  appraisals. 
Accordingly,  the  Board  has  clarified  in 
this  Hnal  rule  the  bases  for  classifying 
troubled  real  estate  assets,  and  it  refers 
the  reader  to  the  discussion  below  of  the 
re-evaluation  of  real  estate. 

Some  commenters  poaited  out  that  in 
order  for  the  classification  system  to 
work  effectively  it  will  be  necessary  to 
train  the  Board's  examiners  and 
supervisory  agents  to  use  the 
classifications.  The  Board  wishes  to 
assure  those  commenters  that  examiners 
and  other  supervisory  personnel  will  be 
trained  and  will  be  provided  with 
guidelines  similar  to  those  used  by  the 
bank  regulatory  agencies. 

2.  One-to-Four-famfy.  Owner-Occupied 
Homes  j 

As  noted,  the  final  regulation  retains 
the  scheduled  items  approach  keyed  to 
the  timeliness  of  payments  for 
traditional  consumer  loans,  loans  for 
one-to-four-family,  owner-occupied 
homes,  and  securities,  and  at  the  same 
time  incorporates  a  classiHcation 
system  that  has  been  used  effectively  by 
the  bank  regulatory  agencies  for  ADC 
loans  and  similar  loans  and 
investments.  As  a  result,  the  scheduled 
item  treatment  for  slow  loans  contained 
in  12  CFR  561.15  will  apply  only  to 
consumer  loans,  loans  secured  by  one- 
to-four-family,  owner-occupied  homes, 
and  other  slow  loans  not  classified  as 
Doubtful  or  Loss  pursuant  to  new 
§561.16c(b)(2)or(3). 

The  Board  believes  a  distinction 
should  be  made  between  one-to-four- 
family,  owner-occupied  homes  and 
nonowner-occupied  dwellings.  The 
source  of  payments  received  on  a 
moriagage  from  an  owner-occupant  is 
derived  primarily  from  earnings  of  the 
family  members.  There  is  a  greater 
likelihood  that  such  pajmients  will  be 
made  because  of  pride  in  ownership  and 
the  stigma  associated  with  delinquency 
and  foreclosure.  On  the  other  hand,  cash 
flow  to  service  mortgages  of  nonowner- 
occupied  units  may  be  derived  from 
sources  which  are  less  reliable  over  an 
extended  period  of  time.  For  example,  a 
syndicator  can  use  proceeds  from  a  new 
project  to  service  old  debt  instead  of 
outstanding  debt  of  the  new  project 
itself.  Such  schemes  can  make  problem 
assets  for  extended  periods  of  time  if 
loan  performance  is  the  only 
classification  measure. 


I 
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3.  Consumer  Loans 

The  Tinal  regulation  also  excepts 
consumer  credit  from  the  new 
classification  system.  As  in  the  case  of 
owner-occupied  homes,  the  Board's 
supervisory  experience  indicates  that 
the  scheduled  items  approach  has  been 
a  successful  means  of  evaluating  the 
quality  of  such  loans,  which  are  keyed 
to  the  timely  receipt  of  periodic 
payments.  The  Board  will  continue  to 
monitor  developments  in  this  area, 
however,  and  will  re-evaluate  including 
such  loans  in  the  classification  system 
should  experience  suggest  the  need  for 
such  modification. 

4.  Securities 

The  final  regulation  would  not  apply 
to  assets  which  are  securities.  The 
Board  believes  that  while  it  may  be 
desirable  to  apply  the  same 
classincation  system  to  credit  provided 
to  a  company  regardless  of  the  form 
such  credit  takes  (for  example,  loan  or 
corporate  debt  security),  it  is  necessary 
to  review  further  the  implications  of 
applying  the  classification  system  to 
securities.  Therefore,  the  Board  is  not 
applying  the  system  to  investments  in 
securities  at  this  time. 

In  excluding  securities  from  the  scope 
of  the  fmal  classification  system,  it  is 
generally  the  Board's  intent  to  exempt 
equity  and  debt  securities  which  are 
readily  marketable  and  whose  value  can 
be  readily  ascertained  by  reference  to 
widely  recognized  exchange  quotations. 
The  Board  recognizes,  however,  that  the 
broad  terminology  of  its  §  561.41 
definition  of  "security,"  which  refers  to 
any  "investment  contract"  and  any 
"participation  in  any  profit-sharing 
agreement,"  might  be  interpreted  by 
institutions  to  encompass  investments  in 
real  estate  investment  trusts,  real  estate 
joint  ventures,  or  similar  ventures  for 
which  no  ready  market  or  easily 
ascertainable  market  value  exists.  It  is 
the  Board's  view  that  such  investments, 
which  are  collateralized  by  real  estate, 
are  subject  to  the  same  risk  factors 
characterizing  real  estate  loans  and 
investments  subject  to  the  classification 
system,  and  can  be  effectively  evaluated 
only  by  applying  the  standards  set  out  in 
the  classification  system.  The  Board 
therefore  emphasizes  that  it  will  not 
deem  such  investments  to  fall  within  the 
"securities"  exclusion  of  |  561.16c  for 
the  purposes  of  this  rule.  Further 
interpretations  clarifying  the  scope  of 
the  exclusion  will  be  issued  as 
experience  with  the  classification 
system  warrants. 


5.  Other  Assets  Especially  Mentioned 
rOAEM") 

Several  commenters  also  urged  the 
Board  to  adopt  the  OAEM  category  used 
by  some  of  the  other  banking  agencies. 
Those  commenters  believed  that  this 
category  serves  a  useful  function  by 
allowing  examiners  to  note  concerns 
about  an  asset  without  requiring  its 
classification.  An  examiner  can 
highlight  in  a  timely  manner  those  assets 
that  potentially  are  problem  assets 
through  OAEM,  and  thereby  avoid 
classifying  such  assets  as  Substandard 
and  subjecting  the  institution  to  the  20 
percent  increase  in  its  minimum  net- 
worth  requirement  The  Board  has 
considered  this  suggestion  and  has 
determined  not  to  adopt  the  OAEM 
category  since  it  has  been  the  long 
standing  practice  of  the  Board's 
examiners  to  report  this  type  of  asset  as 
"Loans  Subject  to  Comment." 

6.  Effect  of  Classification 

A  majority  of  commenters  opposed 
the  increase  in  required  minimum  net 
worth  of  20  percent  of  the  amount  of 
assets  classified  as  Substandard. 
Commenters  believed  that  the  proposed 
rule  would  treat  insured  institutions 
more  stringently  than  Hnancial 
institutions  under  the  supervision  of  the 
banking  agencies,  with  the  result  that 
insured  institutions  would  be 
disadvantaged  in  their  competition  with 
commercial  banks. 

Commenters  argued  that  such  reserve 
requirements  would  tend  to  discourage 
savings  institutions  from  attempting  to 
develop  a  commercial  loan  business 
because  of  the  expense  involved.  One 
comment  stated  that  the  additional 
reserve  would  be  onerous  because,  by 
definition,  a  Substandard  classification 
is  "characterized  by  the  distinct 
possibility  that  the  insured  institution 
will  sustain  some  loss  ;/the  deficiencies 
are  not  corrected"  (emphasis  added], 
and  because  the  possibility  of  a  loss 
which  is  not  yet  defined  should  be 
covered  by  the  institution's  contingency 
reserve  (that  is,  a  percentage  of  loan 
portfolio)  based  on  historical  losses.  The 
commenter  noted  that  loans  classified 
as  Substandard  are  not  the  same  as 
residential  real  estate  scheduled  items 
in  that  a  Substandard  loan  may  not  be 
delinquent  because  a  loan  is  often 
classified  for  negative  trends  revealed 
during  a  credit  analysis  of  a  borrower's 
financial  statement.  These 
"deficiencies"  may,  however,  be  in  the 
process  of  correction,  and  the  loan  could 
remain  "current"  throughout  the  entire 
period  of  credit  quality  deterioration. 
This  commenter  recommended  that,  if  a 
credit  deteriorates  to  the  point  where 


the  primary  source  of  repayment  is  no 
longer  sufficient  to  cover  debt  service 
and  the  marginal  borrowing  base  of  the 
collateral  it  not  sufficient.  Sie  Board 
should  adopt  a  policy  of  splitting  the 
classific^ion  between  Substandard  and 
,  Doubtful  and /or  Loss.  Finally,  the 
commenter  suggested  it  would  be  more 
appropriate  to  require  any  increase  in 
the  reserve  on  a  case-by-case  basis.  It 
was  also  suggested  that  the  Board 
consider  a  modification  of  the  "slow 
loans"  definition  so  that  a  loan  would 
not  be  classified  as  Substandard  if  thete 
is  a  valid  business  reason  for  the  loan  to 
be  past  due. 

llie  Board  has  carefully  considered 
the  arguments  raised  by  the  commenters 
and  has  determined  to  treat 
Substandard  assets  as  scheduled  items. 
As  noted  in  the  proposed  regulation. 
Substandard  assets  do  not  increase 
banks'  net  worth  requirement 
comparable  to  insured  institutions' 
reserve  requirement  for  scheduled  itenv. 
Banks,  however,  unlike  insured 
institutions,  are  subject  to  variable  net- 
worth  requirements  based  upon  the 
quality  of  their  assets,  as  determined  by 
bank  regulators. 

Moreover,  the  bank  regulatory 
agencies  require  that  all  national  and 
state  nonmember  banks  insured  by  the 
FDIC  regardless  of  size,  maintain  a 
ratio  of  capital  to  total  assets  of  not  lea* 
that  6  percent  and  a  ratio  of  primary 
capital  to  total  assets  of  not  less  that  5.5 
percent.  Other  insured  banks  submitting 
applications  to  the  FDIC  are  subiect  to 
the  same  requirements.  This  minimum 
capital  requirement  is  for  fundamentally 
sound,  well  managed  banks  which  have 
no  material  or  significant  financial 
weaknesses.  When  the  FDIC  determines 
that  a  bank  does  not  meet  diis 
definition,  it  may  determine  that  a 
higher  minimum  primary  and/or  total 
capital  ratio  is  required.  Because 
insured  institutions  generally  are 
required  to  maintain  a  ratio  of  capital  to 
total  liabilities  of  approximately  3 
percent,  which  is  substantially  lower 
than  the  capital  requirement  for  insured 
banks,  the  Board  believes  that  it  is 
'  necessary  to  impose  stricter  capital 
standards  on  insured  institutions  with 
regard  to  the  quality  of  their  assets. 

The  Board  notes  that  the  classification 
system  will,  as  a  conmienter  suggested, 
permit  assets  to  be  split  among  the 
various  classifications  and  that  it  gives 
examiners  the  flexibility  to  classify  a 
part  of  an  asset  which  may  well  be 
deficient  while  not  classifying  the  entire 
assets.  Further,  the  Board  believes  that 
the  classification  system  of  the  bank 
regulatory  agencies  deals  more 
effectively  with  problem  assets  than 
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would  a  modification  in  the  definition  of 
"slow  loans."  Furthermore,  a  loan  that  is 
past  due  is  not  automatically  classified 
as  Substandard  because  being  past  due 
is  merely  one  factor  in  determining  such 
a  dasaification. 

The  proposal  also  provided  that 
assets  classified  as  Doubtful  or  Loss 
would  require  establishment  of  a 
specific  reserve  (50  and  100  percent, 
respectively).  The  specific  reserves 
would  be  drawn  from  the  institution's 
net-worth  account  and  thus  would  lower 
the  amount  of  an  institution's  actual 
regulatory  net  worth,  as  specific 
reserves  do  not  count  as  eligible  net- 
wprth  items.  The  majority  of 
commenters  supported  this  section  of 
the  proposal.  Several  commenters  urged 
that  the  Board  adopt  a  "loss  reserve 
approach"  rather  than  requiring  specific 
reserves.  Other  commenters  stated  that 
an  institution  should  not  be  required  to 
establish  reserves  until  the  SA  has 
reviewed  and  approved  the 
classification  and  directed  the 
institution,  in  writing  to  estabUsh  such 
reserves. 

After  careful  consideration  of  the 
comments,  the  Board  has  determined 
that  assets  classified  as  Doubtful  shall 
have  specific  loss  reserves  of  50  percent 
of  book  value  established  for  them. 
Assets  classified  as  Loss  shall  have 
specific  loss  reserves  of  100  percent  of 
book  value  established  for  them. 
However,  when  an  asset  secured  by  real 
estate  has  been  classified  in  any  of  the 
three  categories,  and  either  the 
Corporation  or  the  insured  institution 
obtains  an  appraisal  that  the  PSA 
determines  is  in  conformance  with  the 
Board's  appraisal  standards,  the  insured 
institution  shall  establish  and  maintain 
a  loss  reserve  equal  to  the  overvaluation 
instead  of  treating  the  asset  as  a 
scheduled  item  or  establishing  the 
reserve  imposed  by  the  classification 
system.  Similarly,  for  other  classified 
assets,  as  long  as  methodology  utilized 
to  arrive  at  the  overvaluation  is 
acceptable  to  the  SA  the  insured 
institution  shall  establish  and  maintain 
a  loss  reserve  equal  to  the  overvaluation 
instead  of  treating  the  asset  as  a 
scheduled  item  or  establishing  the  loss 
reserve  imposed  by  the  classification 
system.  The  remaining  portion  of  the 
asset  will  not  be  classified  as  Doubtful 
or  Substandard  unless  there  are 
additional,  distinct  weaknesses  that 
justify  the  classification. 

The  Board  wishes  to  emphasize  in 
response  to  the  comments  that  in  some 
circumstances  an  asset  may  well  be 
classified  in  more  than  one  category  and 
that  a  portion  of  the  asset  may  remain 
unclassified,  in  addition,  factors  such  as 


the  coverage  of  a  loan  by  private 
mortgage  insurance  should  be  taken  into 
account  in  determining  the  appropriate 
reserve  requirement  when  thie 
probability  of  a  full  insurance  payment 
is  substantial. 

An  example  of  proper  utilization  of 
the  classification  system  is  the  case  of  a 
company  being  liquidated,  for  which  the 
bankruptcy  court  has  approved  a  plan 
with  a  minimum  disbursement  of  40 
percent  and  a  maximum  of  65  percent  to 
unsecured  creditors,  including  an 
insured  institution  lender.  Then  the  only 
portion  of  the  credit  which  is  doubtful  is 
the  25  percent  di^erence  between  40 
and  65  percent.  A  proper  classification 
of  such  a  credit  would  show  40  percent 
Substandard,  25  percent  Doubtful,  and 
35  percent  Loss. 

7.  FASB 15 

A  question  arose  regarding  the 
relationship  between  the  proposal  and 
loans  which  are  restructured  or 
modified.  Under  this  rule,  as  is  the  case 
when  applying  the  Statement  of 
Financial  Accounting  Standards  No.  15, 
Accounting  by  Debtors  and  Creditors  for 
Troubled  Debt  Restructuring  (June  1977), 
of  the  Financial  Accounting  Standards 
Board  ("FASB")  in  accordance  with 
generally  accepted  accounting  principles 
and  as  applied  by  the  banking 
regulatory  agencies,  at  the  time  of 
restructuring  the  loan  and  periodically 
thereafter  the  loan  and  its  underlying 
collateral  should  be  evaluated  and 
allowances  for  losses  should  be 
provided  as  appropriate  to  the 
restructuring. 

8.  Re-evaluation  of  Real  Estate 

The  Board  also  proposed  to  revise  12 
CFR  563.17-2{b),  the  appraisal  provision 
in  the  Board's  examinations  and  audits 
regulations  for  insured  institutions.  The 
proposed  rule  allowed  for  evaluations 
that  take  into  consideration  economic 
factors  other  than  direct  appraisal  of 
property  that  directly  affect  the 
immediate  value  of  the  assets  to  the 
insured  institution. 

The  majority  of  commenters  opposed 
the  re-evaluation  of  real  estate  as 
proposed.  They  believed  that  the 
proposal  might  lead  to  arbitrary 
decision-making  by  examiners  because 
it  was  highly  subjective  and, 
consequently,  they  believed  that  it 
would  give  examiners  too  much 
discretionary  authority.  Many 
commenters  believed  that  certified 
appraisers  were  more  qualified  because 
the  appraisal  process  is  more  structured, 
has  more  consistent  standards,  and  is 
more  objective.  These  commenters 
acknowledged  that  while  there  is 
considerable  disagreement  over  the 


contents  and  effectiveneM  of  R41b,  it 
provides  a  better  method  of  evaluation 
than  the  one  proposed. 

The  Board  agrees  that  R4lb 
establishes  important  objective 
appraisal  standards,  and  it  also  agrees 
with  those  commenters  who  desired 
more  objective  standards  than  those 
proposed  for  re-evaluating  assets 
secured  by  real  estate.  Therefore,  the 
final  regulation  authori^s  examiners  to 
re-evahiate  assets  in  accordance  with 
the  newly  adopted  classification  system. 
The  Board  believes  that  this  will  result 
in  more  objective  re-evaluations.  In  this 
regard,  the  Board  notes  that  all  re- 
evaluations  performed  by  examiners 
must  be  based  on  substantiated  facts 
and  contain  su^icient  documentation  to 
support  the  evaluation.  Such 
documentation  is  necessary  in  order  to 
provide  supervisory  authorities  with  the 
information  needed  to  order  adjustment 
of  charges. 

In  addition,  the  Board  is  amending  12 
CFR  563.17-2(b)  to  provide  that  a  re- 
evaluation  of  real  estate  ihall  be  based 
on  an  appraisal  as  provided  by  9  563.17- 
1,  except  in  the  following  circumstances. 
A  loan  or  investment  that  requires  an 
appraisal  under  the  Board's  rules  but  for 
which  the  institution  has  no  appraisal  in 
its  files  shall  be  classified  as  Doubtful.  If 
there  is  an  appraisal  in  the  institution's 
files  but  it  does  not  conform  with  the 
Board's  appraisal  standards  (currently 
set  out  in  R41b),  the  asset  should  be 
classified  as  Substandard  If  the 
examiner  determines  that  the 
assumptions  underlying  an  appraisal 
that  complied  with  the  Board's  appraisal 
standards  at  the  time  the  appraisal  was 
made  are  demonstrably  incorrect,  the 
asset  should  also  be  classified  as 
Substandard.  If  the  examiner 
determines,  with  the  aid  of  the  District 
Appraiser,  that  an  appraisal  is  no  longer 
accurate  because  the  assumptions 
underlying  the  appraisal  are 
demonstrably  incorrect  (for  example, 
because  market  conditions  have 
rendered  these  assumptions  materially 
overoptimistic),  and  that  the  asset  has 
an  additional  weakness  inherent  in  an 
asset  classified  Substandard,  the  asset 
should  be  classified  Doubtful.  An  asset, 
or  poi'tions  thereof,  are  classified  Loss 
only  upon  the  basis  of  reappraisals  of 
that  asset  or  substantially  identical 
assets.  In  sum,  the  final  rule  does  apply 
objective  standards  for  classifying 
problem  assets,  and  in  the  case  of  real 
estate  assets  those  standards  do  place 
critical  importance  on  appraisals 
conforming  with  the  Board's  standards. 

In  addition  to  applying  objective 
standards,  the  final  rule  provides  further 
protection  against  the  feaf  of  arbitrary 


Faderal  Regtotar  /  Vol.  50.  No.  251  /  Tueaday.  December  31.  1985  /  Rules  and  RegulatioM 


clatsifications  by  the  examiners.  It  is  the 
SA  who  is  empowered  to  order  a 
valuation  aiiowance.  The  express  role 
provided  for  the  District  Appraiser  in 
the  final  rule  acts  as  a  further  check  and 
balance. 

In  the  event  of  any  disagreement 
regarding  the  value  assigned  in  any 
reappraisal  of  real  estate,  the  PSA  will 
have  the  Hnal  authority  to  approve  or 
reject  any  or  all  appraisals  or 
valuations. 

The  Board  has  determined,  however, 
that  it  cannot  rely  solely  upon 
reappraisals  as  an  alternative  to 
adopting  a  classification  system  for  real 
estate  assets.  Currently,  the  Board  must 
rely  on  such  reappraisals  to  identify 
problem  real  estate  assets  that  are  not 
in  default  because  of  interest  reserves  or 
refinancings.  Sometimes  institutions  fail 
to  order  reappraisals  as  agreed.* 
Reappraisals  typically  take  many 
months  to  conduct.  In  the  Federal  Home 
Loan  Bank  of  Dallas  district,  the  average 
time  to  conduct  a  reappraisal  is 
approximately  eight  months.  Even  when 
the  reappraisal  is  received,  it  may  not 
comply  with  R4lb,  and  the  entire 
process  may  have  to  begin  anew."* 
Problem  institutions  often  refuse  to 
establish  loss  reserves  even  when  a 
reappraisal  complying  with  R41b 
substantiates  the  loss.  The  situation 
becomes  a  true  nightmare  in  the  worst 
problem  thrifts  because  hundreds  of 
properties  may  require  reappraisal. 

In  a  recent  failure,  the  Board's 
appointment  of  a  receiver  for  a  severely 
troubled  thrift  was  subrfantially  delayed 
by  the  problem  of  substantiating  losses 
through  reappraisals.  In  another  recent 
failure,  even  though  the  Board  was 
ultimately  able  to  secure  reappraisals 
establishing  the  need  for  substantial  loss 
reserves,  the  thrift  refused  to  establish 
the  reserves  and  secured  a  back- 
scratching  takeout  loan  from  another 
problem  thrift  for  several  of  the  loans 
that  had  long  been  in  default.  The  very 


'In  one  inatilulkm  (he  independeni  audilon 
requested  that  management  obtain  72  appraisals  on 
property  securing  its  construction  loans.  In 
December  1984.  management  agreed  to  order  these 
appraisals.  During  the  February  1985  examination, 
examiners  discovered  that  management  had  failed 
to  do  so.  Moreover,  most  of  the  existing  appraisals 
were  not  in  conformance  with  R41b.  As  a  result,  the 
examiners  ordered  independent  appraisals  on  61  of 
the  72  loans  identified  by  the  independent  auditors. 
The  losses  from  the  Tirst  group  of  27  reappraisals 
requested  by  the  examiner  made  the  institution 
insolvent. 

'°In  one  institution,  examtners  order  reappraisals 
on  5  projects  and  requested  appraisals  on  others 
through  lead  ler>ders.  The  institution's  auditors  also 
requested  12  reappraisals.  On  the  average,  it  look  4- 
6  months  for  examiners  to  receive  the  appraisals 
•hey  requested,  and  8-8  months  passed  before 
examiners  obtained  those  ordered  by  the  auditors. 
Without  exception,  these  reappraisals  did  itot 
confomi  to  K41l<. 


act  of  ordering  reappraisals  gives 
months  of  notice  to  the  worst  problem 
institutions  that  they  need  to  cover  their 
tracks.  The  Board's  supervisory 
experience  compels  the  conclusion  that 
continued  reliance  on  reappraisals  as 
the  sole  means  for  classifying  problem 
real  estate  assets  would  be  disastrous 
for  the  F^C 

The  Board  is  also  amending  i  563.17- 
2(c)  to  provide  that  if  a  re-evaluation  of 
assets  by  an  insured  institution 
discloses  that  any  assets  of  the 
institution  or  its  service  corporation  is 
overvalued  on  its  books,  such  institution 
or  service  corporation  ^all,  at  the 
direction  of  the  SA,  make  an  adjustment 
of  the  book  value  of  such  asset  and, 
unless  otherwise  directed  by  the  SA, 
such  adjustment  shall  be  made  by 
establishing  and  maintaining  a  specific 
reserve  in  an  amount  equal  to  the 
overvaluation. 

9.  Initial  Regulatory  Flexibility  Analysia 
Comments 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  603,  the  Board 
provided  in  its  proposed  regulation  an 
initial  regulatory  flexibihty  analysis.  As 
a  result  of  that  analysis  the  Board 
received  a  comment  letter  from  the 
United  States  Small  Business 
Administration  ("SBA")  Office  of  Chief 
Counsel  for  Advocacy,  which  stated  that 
it  believed  the  initial  regulatory 
flexibility  analysis  published  with  the 
proposed  rule  overlooked  the  potential 
deterrent  to  small  business  lending  that 
the  proposed  classification  system  may 
have  on  insured  institutions  due  to  the 
subjective  nature  of  the  proposed  loan 
classiHcations  and  examination 
procedures.  The  SB  A  suggested  that  the 
proposed  regulation  be  amended  to 
recognize  the  unique  problems  of 
insured  institutions  lending  to  small 
businesses.  The  Board  is  aware  of  the 
unique  problems  of  small  businesses 
and  encourages  insured  institutions  to 
recognize  these  diffnences.  The  Board, 
however,  does  not  believe  it  is 
necessary  at  this  time  to  amend  its 
proposal  to  include  specific  factors  to  be 
taken  into  account  for  small  businesses. 
If  in  the  future  the  Board  believes  such 
special  notice  is  required,  it  will  issue  a 
proposed  amendment. 

Effective  Date  and  SoUdtatioo  of 
Comments 

The  Board  believes  that  it  is  important 
to  implement  this  new  method  of 
classifying  assets  expeditiously. 
Therefore,  the  classification  system  for 
all  assets,  other  than  consumer  loans, 
loans  secured  by  one-to-four-family, 
owner-occupied  homes  and  securities 


will  be  effective  30  days  following 
publication  of  the  regidatim  in  the 
Federal  RegMer.  Likewise;  the  Boerd 
believes  it  is  important  that  the  re- 
evaluation  of  real  estate  as  proposed 
become  effective  30  days  after    • 
publication. 

As  noted  previously,  the  Board  has 
determined  to  include  in  the  coverage  of 
the  classification  system  all  assets 
except  consiuaer  loans,  loans  secured 
by  one-to-four-family,  owner-occupied 
homes,  and  securities.  Since  the  Board 
in  its  propfMal  specifically  requested 
comments  on  whether  the  daasificatiaii 
system  should  also  apply  to  all  or  some 
of  the  loans  currently  assessed  under 
the  "scheduled  items"  approadi.  the 
Board  has  determined  pursuaBt  to  5 
U.S.C  S53(b]  and  12  CFR  508.11  that 
additional  notice  and  pubhc  conuiMJUl  is 


unnecessary. 

The  Board,  however,  solicits  further 
comments  on  the  gen««l  scope  of  the 
classification  system  and  accordiqgly  is 
providing  for  a  60-day  comment  period 
after  which,  if  appropriate,  the  tcofe 
may  be  modified,  extended,  or 
otherwise  addressed. 

Final  Regulatory  Flexibility  Analysis. 
Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  Pub.  L  No.  96-354.  M 
StaL  1164, 1167  (1960).  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  SUPPLEMENT ARV  BITOnMATlOM 

regarding  the  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  incwporated  above  in  the 
SUPPLEMENTARY  MFOfWUTMM  regarding 

the  rule. 

3.  Significant  alternatives  minimizmg 
small-entity  impact  and  agency 
response.  "These  elements  are 
incorporated  above  in  SUPPLEMENTMnr 
INFORMATION  regarding  the  rale. 

List  of  SubjecU  in  12  CFR  Parts  5S1.  SIS 

and  571 

Savings  and  loan  assodations. 

SliBCHAPTER  D— FEDERAL  SAVMGS  AND 
LOAN  INStffiANCE  CORPORATKM 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Parts  561. 
563,  and  571  of  Subchapter  D,  Chapter  V. 
Titie  12,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  561— DEFmmONS 

1.  The  authority  citation  for  Part  561  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  17Z4-28. 1730:  R^arg. 
Plan  Na  3  of  1947.  3  CFR.  1943-194a  Coin|»..  p. 

1071,  unless  otherwise  noted. 
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2.  Amend  {  561.15  by  revising 
paragraph  (a)  as  follows.  The 
introductory  t^xt  of  the  section  is 
printed  for  the  convenience  of  the 
reader. 

S  561.15*  Sehwluted  ttwns. 
The  term  "scheduled  items"  means: 
(a)  Assets  or  portions  thereof 
classified  Substandard  under  §  561.16c 
of  this  part  (other  than  loans  speciHed  in 
paragraph  (b)  of  this  section),  slow 
consumer  credit,  and  slow  loans  (other 
than  loans  classiHed  Doubtful  or  Loss 
under  §  561.16c  of  this  part). 


§561.16    [AmwMted] 

3.  Amend  9  561.16  by  revising  the 
introductory  text  to  read  as  follows: 
"With  respect  to  loans  on  the  security  of 
a  'home,'  as  defined  in  {  541.14  of  this 
chapter,  which  is  owner-occupied,  the 
term  'slow  loans'  means:*  *  *". 

4.  Add  a  new  S  561.16c  as  follows: 

S  561.16c    Classification  of  certain  assets. 

(a)  Scope.  The  classification  system 

described  in  this  section  applies  to  all 
assets  or  portions  thereof  held  by  an 
insured  institution  except  for  loans 
secured  by  "homes,"  as  defined  in 
5  541.14,  that  are  owner-occupied, 
"consumer  credit."  as  defined  in 
§  561.38,  and  all  "securities."  as  defined 
in  §  561.41  of  this  chapter. 

(b)  Classifications. — (1)  Substandard. 
Assets  classified  Substandard  are 
inadequately  protected  by  the  ciurent 
net  worth  and  paying  capacity  of  the 
obligor  or  of  the  collateral  pledged,  if 
any.  Assets  so  classified  must  have  a 
well-defined  weakness  or  weaknesses. 
They  are  characterized  by  the  distinct 
possibility  that  the  insured  institution 
will  sustain  some  loss  if  the  deficiencies 
are  not  corrected. 

(2)  Doubtful.  Assets  classiHed 
Doubtful  have  all  the  weaknesses 
inherent  in  those  classified  Substandard 
with  the  added  characteristic  that  the 
weaknesses  make  collection  or 
liquidation  in  full,  on  the  basis  of 
currently  existing  Tacts,  conditions,  and 
values,  highly  questionable  and 
improbable. 

(3)  Loss.  Assets  classified  Loss  are 
considered  uncollectible  and  of  such 
httle  value  that  their  continuance  as 
assets  without  establishment  of  a 
specific  reserve  is  not  warranted.  This 
classification  does  not  mean  that  an 
asset  has  absolutely  no  recovery  or 
salvage  value,  but.  rather,  that  it  is  not 
practical  or  desirable  to  defer  writing  off 
a  basically  worthless  asset  even  though 
partial  recovery  may  be  effected  in  the 
future. 


(c)  Effect  of  Classification.  (1)  Except 
as  set  forth  in  paragraph  (c)(2)  of  this 
section,  assets  classified  Substandard 
shall  be  treated  as  scheduled  items, 
assets  classified  Doubtful  shall  have 
specific  loss  reserves  of  50  percent  of 
book  value  established  for  them,  and 
assets  classiHed  Loss  shall  have  specific 
loss  reserves  of  1(X)  percent  of  book 
value  established  for  them. 

(2)(i)  When  an  asset  secured  by  real 
estate  has  been  classified  and  either  the 
Corporation  or  the  insured  institution 
obtains  an  appraisal  that  the 
Supervisory  Agent  determines  is  in 
conformance  with  the  Board's  appraisal 
standards,  the  institution  shall  establish 
and  maintain  a  loss  reserve  equal  to  the 
amount  by  which  the  valuation  of  the 
asset  on  the  books  of  the  institution 
exceeds  the  value  established  by  such 
appraisal,  instead  of  the  reserve 
imposed  or  the  scheduled  item  treatment 
mandated  by  the  classification  system. 
The  remaining  portion  of  the  asset  shall 
not  be  classified  Doubtful  or 
Substandard  unless  there  are  additional, 
distinct  weaknesses  that  justify  such 
classincation. 

(ii)  Similarly,  for  a  classified  asset  not 
secured  by  real  estate,  as  long  as  the 
methodology  used  to  arrive  at  the 
overvaluation  is  acceptable  to  the 
Supervisory  Agent,  the  insured 
institution  shall  establish  and  maintain 
a  loss  reserve  equal  to  the  overvaluation 
instead  of  the  reserve  imposed  or  the 
scheduled  item  treatment  mandated  by 
the  classification  system.  The  remaining 
portion  of  the  asset  shall  not  be 
classified  Doubtful  or  Substandard 
unless  there  are  additional,  distinct 
weaknesses  that  justify  such 
classification. 

(d)  Delegations  and  interpretations. 
(1)  The  Principal  Supervisory  Agent  or  a 
Supervisory  Agent  disignated  by  him  or 
her  shall  have  authority  to  approve  or 
disapprove  the  classification  of  assets 
made  pursuant  to  this  section. 

(2)  When  an  appraisal  is  required  or 
made  in  connection  with  any  re- 
evaluation  of  assets,  the  Principal 
Supervisory  Agent  shall  have  the  final 
authority  to  approve  or  reject  any  or  all 
appraisals  or  valuations  related  thereto. 

(3)  The  Board's  Office  of 
Examinations  and  Supervision  shall, 
from  time  to  time,  issue  interpretations 
and  other  informational  material 
regarding  classification  of  assets.  See 
§  571.1a  of  this  subchapter,  containing 
the  Corporation's  statement  of  policy  on 
the  classification  of  assets. 

PART  563--OPERA'nONS 

5.  The  authority  citation  for  Part  563  is 
revised  to  read  as  follows: 


Autliorily:  Sec.  17.  47  Stat.  736.  as  amended 
(12  use  1437):  sec  202,  96  Stat.  1469;  sec.  409. 
94  Stat.  160;  sees.  401-405,  407. 48  Stat.  1255- 
1260.  as  amended  (12  USC  1724-1728. 1730); 
Reorg.  Plan  No.  3  of  1947. 12  FK  4981.  3  CFR. 
1943-48  Comp.,  p.  1071. 

6.  Amend  S  566.17-2  by  revising  the 
title  of  paragraph  (a)  and  by  revising 
paragraphs  (b)  and  (c)  as  follows: 

9  563.17-2    R«-«vaiuation  of  aasata; 
adfustmant  of  boolc  value;  adjustment 
charge*. 

(a)  Real  estate  owned.  '  *  * 

(b)  Re-evaluation  of  other  assets.  In 
connection  with  each  examination  of  an 
insured  institution  or  service 
corporation,  the  Board's  examiner  shall 
make  such  re-evaluation  of  such 
institution's  or  service  corporation's 
assets  (exclusive  of  insured  or 
guaranteed  loans)  as  he  or  she  deems 
advisable  or  necessary.  Any  such  re- 
evaluation  of  real  estate  shall  be  based   . 
on  an  appraisal  as  provided  by  9  563.17- 
1  of  this  subchapter,  except  that:  (1)  Re- 
evaluation  of  parcels  of  real  estate  that 
are  similar  in  all  essential  respects  may 
be  bated  on  an  appraisal  of  one  or  more 
of  such  parcels;  (2)  if  the  appraisal  does 
not  conform  with  Board  appraisal 
standards  or  the  assumptions  underlying 
the  appraisal  are  demonstrably 
incorrect,  the  examiner  shall  classify  the 
asset  Substandard  in  accordance  with 

9  563.16c(b}  of  this  subchapter  (3](i)  if 
there  is  no  appraisal  the  examiner  shall 
classify  the  asset  Doubtful  in 
accordance  with  f  561.16c(b):  or  (ii)  if 
there  is  a  conforming  appraisal  but  the 
assumptions  underlying  the  appraisal 
are  demonstrably  incorrect  and  the 
examiner's  analysis  has  identified  a 
well-defined  weakness  or  weaknesses 
inherent  in  an  asset  classified 
Substandard,  the  examiner  shall  classify 
the  asset  Doubtful  in  accordance  with 
9  561.16c(b)  and  request  the  District 
Appraiser  to  analyze  the  asset  and  the 
appraisal  to  determine  whether  the 
Doubtful  or  a  Loss  classification  i" 
appropriate  for  some  portion  of  the 
asset. 

(e)  Adjustment  of  book  value.  If  the  re- 
evaluation  of  assets  by  an  insured 
institution  or  otherwise,  as  ordered  by 
the  Corporation,  displose  that  any  asset 
of  an  institution  or  service  corporation  is 
overvalued  on  its  books  (exclusive  of 
overvaluation  due  to  fluctuations  in 
value  which  are  caused  by  changes 
solely  in  market  interest  rates),  such 
institutions  or  service  corporation  shall, 
at  the  direction  of  the  Supervisory   - 
Agent,  make  an  adjustment  of  the  book 
value  of  such  asset,  and,  unless 
otherwise  directed  by  the  Supervisory 
Agent,  such  adjustment  shall  be  made 
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by  establishing  and  maintaining  a 
specific  reserve  in  an  amount  equal  to 
the  overvaluation.  When  an  appraisal  is 
required  and  made  in  connection  with 
any  re-evaluation  of  assets,  the  Principal 
Supervisory  Agent  shall  have  the  final 
authority  to  approve  or  reject  any  or  all 
appraisals  or  valuations  related  thereto. 
*        *        •         *        • 

PART  571— STATEMENTS  OF  POLICY 

7.  The  authority  citation  for  Part  571  is 
revised  to  read  as  follows: 

Aulitority.  12  U.S.C  1725. 1728:  Rcorg.  Plan 
No.  3  of  1947.  3  CFR.  1943-1948  Comp..  p. 
1071,  unless  otherwise  noted. 

8.  Add  a  new  {  571.1a  as  follows: 

S  571.1a    ClasaWcatton  of  certain  assets. 

This  statement  of  policy  provides 
guidance  in  the  classification  of  assets 
pursuant  to  9  561.16c  of  this  subchapter. 
Assets  subject  to  this  classification 
requirement  may  fall  within  more  than 
one  category,  and  a  portion  of  an  asset 
.  may  remain  unclassiHed.  Reserves 
established  by  an  insured  institution  for 
such  assets  must  be  based  on  an 
appraisal  made  in  accordance  with 
Board  appraisal  standards  and  should 
take  into  consideration  the  availability 
of  compensation  by  private  mortgage 
insurance  when  the  probability  of  full 
insurance  payment  is  substantial. 

(a)  Substandard.  An  asset  classified 
substandard  must  have  a  well-defined 
weakness  or  weaknesses.  A 
Substandard  asset  is  an  asset 
inadequately  protected  by  the  current 
net  worth  and  paying  capacity  of  the 
obligor  or  pledged  collateral,  if  any.  It  is 
characterized  by  the  distinct  possibility 
that  the  institutio/i  will  sustain  some  loss 
if  the  deficiencies  are  not  corrected. 
Weaknesses  are  to  be  based  upon 
objective  evidence.  The  possibility  that 
liquidation  would  not  be  timely  requires 
a  Substandard  classification  even  if 
there  is  little  likelihood  of  total  loss.  If 
the  deHciencies  are  not  corrected,  the 
insured  institution  may  sustain  some 
loss.  Assets  classified  Substandard 
would  exhibit  one  or  more  of  the 
following  characteristics: 

(1)  Collateral  which  is  not  subject  to 
adequate  inspection  and  verification; 

(2)  The  primary  source  of  repayment 
is  gone  and  the  lending  institution  is 
relying  upon  the  secondary  source; 

(3)  A  loss  does  not  seen  likely,  but 
sufficient  problems  have  arisen  to  cause 
the  institution  to  go  to  abnormal  lengths 
to  protect  its  position  in  order  to 
maintain  a  high  probability  of 
repayment; 

(4)  Obligors  are  unable  to  generate 
enough  cash  flow  for  debt  reduction; 

(5]  Deterioration  in  collateral; 


(6)  Flaws  in  documentation,  leavii^ 
the  lending  institution  in  a  subordinated 
or  unsecured  position; 

(7)  With  regard  to  assets  secured  by 
real  estate,  the  appraisal  does  not 
conform  with  Board  appraisal 
standards,  or  the  assumptions 
underlying  the  appraisal  are 
demonstrably  incorrect; 

(8)  Board  examiners  may  also 
consider  the  following  in  determining 
whether  a  Substandard  classification  is 
appropriate: 

(i)  Restructuring  of  loans  regarding 
payment  schedule  or  term,  collateral,  or 
in  any  other  manner  adverse  to  the 
institution: 

(ii)  Deterioration  in  the  borrower's 
affairs  sufficient  to  cause  the  institution 
to  look  to  the  sale  of  collateral  for 
repayment; 

(iii)  Loans  to  unprofitable  or 
undercapitalized  businesses: 

(iv)  Special  problems  arising  from 
conditions  of  a  given  industry;  or 

(v)  Significant  deterioration  in  market 
conditions. 

It  is  incumbent  upon  the  examiner  to 
avoid  classirication  of  sound  assets.  The 
presence  of  one  of  these  factors  does  not 
mandate  that  the  asset  be  classified 
Substandard  if  the  examiner  does  not 
believe  that  the  presence  of  that  factor 
indicates  a  well-defined  weakness  that 
jeopardizes  the  timely  liquidation  of  the 
asset,  or  realization  on  the  collateral,  at 
the  asset's  book  value. 

(b)  Doubtful  (1)  An  asset  classified 
Doubtful  would  exhibit  discernible  loss 
potential  if  some  less,  but  not  complete 
loss,  seems  very  likely  but  there  is  still 
sufficient  uncertainty  to  permit  the  asset 
to  remain  on  the  books  at  its  full  value. 
In  addition,  a  Doubtful  classification 
could  reflect  the  fact  that  the  primary 
source  of  repayment  is  gone  and  serious 
doubt  exists  as  to  the  quality  of  the 
secondary  source  of  repayment. 

(2)  The  possibility  of  loss  on  a 
Doubtful  asset  is  high,  but,  because  of 
certain  important  and  reasonably 
specific  pending  factors  which  may 
work  to  the  strengthening  of  the  asset, 
its  classification  as  an  estimated  loss  is 
deferred  until  its  more  exact  status  may 
be  determined. 

(3)  A  Doubtful  classification  would 
most  likely  not  be  repeated  at  a 
subsequent  examination  because  there 
should  be  enough  time  to  resolve 
pending  factors  which  may  work  to  the 
strengthening  of  an  asset.  If  pending 
events  did  not  occur  and  repayment  was 
deferred  awaiting  new  developments,  a 
Loss  classification  normally  would  be 
warranted.  In  the  case  of  assets  secured 
by  real  estate,  if  an  appraisal  conforms 
to  Board  appraisal  standards  but  the 


examiner,  in  consultation  with  the 
District  Appraiser,  determines  that  the 
assumptions  underlying  the  appraisal 
are  demonstrably  incorrect  and  that  the 
asset  has  a  well-defined  weakness  or 
weaknesses  inherent  in  an  asset 
classified  Substandard,  the  asset  should 
be  classified  Doubtful.  Additionally,  in 
the  absence  of  an  appraisal  the  asset 
should  be  classified  Doubtful.  However, 
the  entire  asset  should  not  be  classified 
Doubtful  if  the  probability  of  a  partial 
recovery  is  substantial  (for  example. 
there  is  private  mortgage  insurance  and 
the  probability  of  full  insurance 
payment  is  substantial). 

(c)  Loss.  An  asset  classified  Loss  is 
considered  uncollectible  and  of  such 
little  value  that  continuance  as  an  asset 
without  the  establishment  of  a  specific 
reserve  is  not  warranted.  A  Loss 
classification  does  not  mean  that  an 
asset  does  not  have  recovery  or  salvage 
value,  but  simply  that  it  is  not  practical 
or  desirable  to  defer  writing  off  all  or  a 
portion  of  a  basically  worthless  asset 
even  though  partial  recovery  may  be 
effected  in  the  future. 

(d)  Effect  of  Classification.  (1)  Except 
as  set  forth  in  paragraph  (d)(2)  of  this 
section,  assets  classified  Substandard 
shall  be  treated  as  scheduled  items, 
assets  classified  Doubtful  shall  have 
specific  loss  reserves  of  50  percent  of 
book  value  established  for  them,  and 
assets  classified  Loss  shall  have  specific 
loss  reserves  of  100  percent  of  book 
value  established  for  them. 

(2)(i)  When  an  asset  secured  by  real 
estate  has  been  classified  and  either  the 
Corporation  or  the  insured  institution 
obtains  an  appraisal  that  the 
Supervisory  Agent  determines  is  in 
conformance  with  the  Board's  appraisal 
standards,  the  insured  institution  shall 
establish  and  maintain  a  loss  reserve 
equal  to  the  amount  by  which  the 
valuation  of  the  asset  on  the  hooka  of 
the  institution  exceeds  the  value 
established  by  such  appraisal,  instead  of 
the  reserve  imposed  or  the  scheduled 
item  treatment  mandated  by  the 
classification  system.  The  remaining 
portion  of  the  asset  shall  not  be 
classified  Doubtful  or  Substandard 
unless  there  are  additional,  distinct 
weaknesses  that  justify  such 
classification. 

(ii)  Similarly,  for  a  classified  asset  not 
secured  by  real  estate,  as  long  as  the 
methodology  used  to  arrive  at  the 
overvaluation  is  acceptable  to  the 
Supervisory  Agent,  the  insured 
institution  shall  establish  and  maintain 
a  loss  reserve  equal  to  the  overvaluation 
instead  of  the  reserve  imposed  or  the 
scheduled  item  treatment  mandated  by 
the  classification  system.  The  remaining 
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portion  of  the  asset  shall  not  be 
classified  Doubtful  or  Substandard 
unless  there  are  additional,  distinct 
weaknesses  that  justify  such 
classification. 

By  the  Federal  Home  Loan  Bank  Board. 
|«ff  Scooyers, 
Secrelary. 
|FR  Doc.  85-30638  Filed  12-30-85;  8:45  am] 

■LLMQ  COOC  (720-«1-« 

12  CFR  Parts  563.  563c,  and  563g 

[Na85-1197J 

Securities  Offerings;  Federal  Savings 
and  Loan  Insurance  Corporation 

AOCNCV:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 


;  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"  or 
"Corporation"),  is  adopting  regulations 
governing  certain  ofl^ers  or  sales  of 
securities  issued  by  an  institution 
("issuer"),  where  (1)  the  institution  is  an 
"insured  institution"  as  that  term  is 
defined  in  S  561.1  of  the  Board's 
Insurance  Regulations,  (2)  the  institution 
is  a  federally-chartered  insured 
institution  in  organization,  or  (3)  the 
institution  is  a  state-chartered 
institution  in  organization  and  is 
approved  for  insurance  of  accounts  by 
the  Corporation.  The  final  rules  provide 
that  an  issuer's  offer  or  sale  of  securities 
shall  be  made  only  through  the  use  of  an 
offering  circular  which  has  been  filed 
with,  and  declared  effective  by,  the 
Corporation.  Exemptions  would  be 
available  for  offerings  (1)  made  prior  to 
the  effective  date  of  the  final  rules,  (2)  of 
securities  and  transactions  which  would 
be  exempt  from  registration  under 
certain  sections  of  the  Securities  Act  of 
1933  ("Securities  Act")  if  the  issuer  were 
subject  to  the  registration  requirements 
of  the  Securities  Act,  (3)  of  certain 
collateralized  debt  securities  in 
minimum  denominations  of  $100,000  or 
more,  (4)  complying  with  the  Board's 
regulations  on  retail  repurchase 
agreements,  except  where  the  issuer  has 
a  net-worth  deficiency,  (5)  in 
conversions  hvm  mutual  to  stock  form 
other  than  in  a  supervisory  case,  (6)  in 
certain  non-public  offerings,  (7)  to 
employees  and  directors  pursuant  to  a 
qualified  pension,  profit  sharing  or  stock 
bonus  plan,  and  (8)  of  securities 
distributed  exclusively  abroad  to  foreign 
nationals.  The  offering  circular  is 
required  to  comply  with  certain  items  of 
Form  OC  and  Form  PS  under  the  Board's 


Conversion  Regulations  and  with  all  of 
the  items  of  the  registration  form  that 
the  issuer  could  use  if  it  were  required 
to  register  the  securities  under  the 
Securities  Act.  The  Board  also  is 
amending  its  regulations  governing 
mutual  capital  certificates,  outside 
borrowings,  and  subordinated  debt  to 
eliminate  offering-circular  requirements 
that  would  be  rendered  unnecessary  by 
the  final  regulations,  eliminate  the 
minimum-denomination  requirements 
for  outside  borrowing  and  subordinated 
debt  securities,  and  permit  an  insured 
institution  or  an  affiliate  to  offer  or  sell 
its  securities  in  the  offices  of  the  insured 
institution  imder  specified 
circumstances.  Finally,  the  Board  is 
amending  its  retail-repurchase- 
agreement  regulations  to  clarify  the 
offering  circular  requirements. 
EFFECTIVE  DATE:  March  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Bartel,  Attorney,  (202  377-6963): 
John  P.  Harootunian,  (202  377-6415). 
Deputy  Director  for  Securities;  Julie  L. 
Williams,  (202  377-6459),  Associate 
General  Counsel,  Director,  Corporate 
and  Securities  Division,  Office  of 
General  Counsel.  Federal  Home  Loan 
Bank  Board,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPt^MENTARY  INFORMATION:  By 
Resolution  No.  85-822,  dated  September 
13, 1985  (50  PR  38839,  September  25, 
1985)  the  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("Corporation"  or  "FSLIC") 
re-proposed  regulations  for  securities 
offerings  by  insured  institutions.  The  re- 
proposal  was  essentially  a  modified 
version  of  an  earlier  proposal  adopted 
by  Resolution  No.  83-126.  dated  March 
3, 1983  (48  FR  10684,  March  14, 1983). 
The  principal  modifications  made  by  the 
re-proposal:  (1)  Deleted  the  first 
proposal's  exemption  for  certain 
exchange  offerings,  intrastate  offerings, 
and  offerings  to  employees,  officers  or 
directors  pursuant  to  certain  stock 
plans:  (2)  provided  an  exemption  for 
certain  collateraHzed  debt  securities 
issued  in  minimum  denominations  of 
$100,000  or  more;  (3)  required  issuers  in 
a  public  offering  to  register  under  the 
Securities  Exchange  Act  of  1934;  (4) 
provided  that  the  exemption  for  a  non- 
-public  offering  is  only  available  upon 
compliance  with  the  Board's 
requirements;  (5)  revised  the  first 
proposal's  exemption  for  a  non-public 
offering,  from  sales  to  not  more  than  15 
persons  to  sales  to  not  more  than  35 
investors  having  a  personal  or  business 
relationship  with  the  issuer  or  who  are 
otherwise  sophisticated  investors;  (6) 
provided  a  procedure  for  shelf- 


registration;  and  (7)  added  provisions 
for  enforcement  which  provided  for  the 
Corporation  to  direct  a  rescission  offer. 

Upon  further  consideration  and  in 
response  to  the  comments  received  on 
both  the  first  proposal  and  the  modified 
re-proposal,  the  Board  is  adopting  final 
rules  which,  inter  alia.  (1)  re-instates  all 
of  the  available  exemptions  under  the 
Securities  Act  of  1933  except  for  section 
3(a)(5),  the  general  exemption  for  thrift 
securities,  and  section  3(a)(ll),  the 
intrastate  offering  exemption;  (2) 
provides  for  a  "safe  harbor"  non-public 
offering  exemption;  (3)  does  not  require 
all  issuers  making  public  offerings  to 
register  imder  the  Securities  Exchange 
Act  of  1934,  but  instead  requires  the 
filing  of  certain  current  and  periodic 
reports  for  a  one  year  period;  (4) 
re'*cfin«s  the  term  "offer"  and  "sale"  to 
exduiie  wcurities  issued  upon  the 
exercise  of  certain  warrants  and 
conversion  rights:  (5)  expands  the 
exemption  for  collateralized  debt 
securities  offered  by  insured 
institutions;  (6)  revises  the  escrow 
requirement  to  apply  only  to  offerings 
made  on  a  best  efforts  all-or-none  or, 
minimum-maximum  basis:  (7)  defines 
what  constitutes  an  unsafe  or  unsound 
practice  within  the  meaning  of  the 
National  Housing  Act  of  1934  and  the 
Home  Owners"  Loan  Act  of  1933  in 
connection  with  the  issuance  of 
securities;  and  (6)  deletes  the  power  of 
the  Corporation  to  require  a  rescission 
offer  be  made  by  an  insured  institution 
under  certain  circumstances. 

By  adopting  the  final  rules,  the  Board 
is  imposing  uniform  disclosure 
requirements  on  all  insured  institutions 
making  public  offerings  of  their 
securities.  In  doing  so,  the  Board  has 
determined  to  regulate  an  area  of  thrift 
activity  currently  left  unregulated  by  an 
exemption  in  the  Securities  Act  for 
securities  issued  by  regulated  thrift 
institutions.  The  Board  has  decided  to 
regulate  securities  offerings  by  an 
exercise  of  its  authority  over  insured 
institutions  and  federally-chartered 
thrifts  vested  in  it  by  the  provisions  of 
the  National  Housing  Act  of  1934  and 
the  Home  Owners'  Loan  Act  of  1933. 
(For  a  detailed  discussion  of  the  Board's 
authority  to  adopt  final  rules  regulating 
securities  offerings  by  insured 
institutions,  see  Resolution  No.  85-822 
dated  September  13. 1985  (50  FR  38839, 
September  25, 1985.)  In  this  respect,  the 
Board  has  determined  that  the 
imposition  of  fair  and  reasonable 
uniform  disclosure  requirements  for 
securities  offerings  by  insured 
institutions  would  reduce  the  risk  that 
securities  offerings  without  uniform 
disclosure  requirements  would  have  a 
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negative  effect  on  the  ability  of 
institutions  to  raise  capital  and  a 
concomitant  adverse  effect  on  the  safety 
and  soundness  of  such  institutions  and 
the  FSLIC.  By  adopting  final  rules 
regulating  public  securities  offerings  in 
thrift  securities,  the  Board  desires  to 
foster  integrity,  confidence  and 
discipline  in  the  market-place  for  such 
securities. 

The  Board  has  decided  to  regulate 
securities  offerings  through  final  rules 
which  require  full  and  adequate 
disclosure  of  material  information  by 
insured  institutions.  In  deciding  on  the 
method  of  regulation  the  Board  would 
implement,  it  considered  all  three     ' 
principal  methods  for  securities 
regulation  used  in  the  United  States:  (1) 
Regulation  solely  through  anti-fraud 
provisions;  (2)  merit  regulation;  and  (3) 
disclosure  requirements.  Regulation  of 
securities  offerings  solely  with  anti- 
fraud  provisions,  however,  lacks  the 
uniformity  of  disclosure  desired  by  the 
Board.  Anti-fraud  provisions,  in  and  of 
themselves,  do  not  ordinarily  create  an 
affirmative  disclosure  obligation. 
Basically,  implicit  obligations  under  the 
anti-fraud  provisions  require  an  issuer 
who  makes  certain  voluntary  disclosure 
in  connection  with  the  sale  of  its 
securities  to  make  truthful  disclosure 
and  prohibits  "half  truths"  which  may 
mislead  investors.  However,  the  anti- 
fraud  provisions  do  not  require  an  issuer 
to  make  any  disclosure  at  all  nor  do 
such  provisions  provide  any  guidance  to 
issuers  on  what  types  of  disclosure  are 
adequate  enough  to  enable  potential 
investors  to  make  a  fully  informed 
investment  decision.  For  these  reasons, 
Congress  and  almost  all  of  the  states 
have  chosen  not  to  rely  solely  on  anti- 
fraud  provisions  to  regulate  securities 
offerings. 

Some  states,  however,  regulate  offers 
and  sales  of  securities  on  the  basis  of 
merit.  In  these  jurisdictions,  the  state 
makes  a  determination  that  the  offering 
is  "fair,  just,  and  equitable"  to  the 
investor.  Such  states,  like  California  for 
example,  will  not  permit  offerings  of 
securities  to  be  made  to  residents  of  the 
state  if  the  offering,  in  the  opinion  of  the 
state,  is  too  speculative  or  otherwise  not 
fair  and  reasonable  to  the  investor.  Such 
parens  patriae  regulation  over  securities 
offerings,  however,  may  take  more  time 
and  personnel  to  implement  and  may 
otherwise  be  more  burdensome  on 
issuers  then  regulation  on  the  basis  of 
full  disclosure. 

As  already  mentioned.  Congress  and 
many  of  the  states  have  chosen  to 
regulate  securities  offerings  on  the  basis 
of  disclosure.  Full  disclosure  of  material 
information  serves  to  place  the  owners 


of  securities  on  a  party,  so  far  as 
possible,  with  the  management  of  the 
institution,  and  to  place  the  buyer  on  the 
same  plane,  so  far  as  available 
information  is  concerned,  with  the 
seller. '  Its  fundamental  purpose  is  to 
substitute  a  philosophy  of  full  disclosure 
for  the  philosophy  of  caveat  emptor.  * 
As  Louis  D.  Brandeis  once  wrote, 
"sunlight  is  said  to  be  the  best  of 
disinfectants,  '  and  in  the  words  of 
Professor  Louis  Loss,  "people  who  are 
forced  to  undress  in  public  will 
presumably  pay  some  attention  to  their 
figures."* 

Regulation  of  securities  off^erings 
through  the  Final  rules'  system  of  full 
and  fair  disclosure  most  effectively 
implements  the  desire  of  the  Board  to 
foster  integrity,  confidence  and 
discipline  in  the  marketplace  for  thrift 
securities.  The  final  rules  require 
uniform  minimum  disclosure  be  made  in 
public  offerings  of  thrift  securities, 
provide  potential  investors  in  thrift 
securities  with  adequate  information  to 
make  fully  informed  investment 
decisions,  and  implement  a  fair  system 
of  disclosure  for  the  issurance  of   •    .' . 
securities  by  thrift  institutions. 

Offering  Circular  Requirement — Section 
563g,2 

The  final  rules  provide  that,  unless  an 
exemption  is  available,  no  insured 
institution  offer  or  sell  any  security 
issued  by  it  unless  such  offer  or  sale  is 
accompanied  or  preceded  by  an  offering 
circular  which  includes  certain  uniform 
disclosure  and  which  has  been  filed 
with,  and  declared  effective  by,  the 
Corporation.  The  rules  also  provide  for 
the  use  of  preliminary  offering  circulars 
and  certain  limited  pre-filing  and  post 
filing  public  notifications.  The  offering 
circular  filing  requirements  are  designed 
Xo  operate  consistently  with  industry 
practice  and,  in  this  respect,  attention 
has  been  given  to  make  the  final  rules 
no  more  burdensome  on  thrift 
institutions  than  the  requirements 
applicable  to  other  entities  subject  to 
the  similar  registration  requirements 
under  the  Securities  Act. 

One  person  commenting  on  the 
proposed  rules  pointed  out  that 
proposed  §  563g.2  appeared  to  prohibit 
oral  o^ers  after  the  filing  of  the  offering 
circular — an  effect  inconsistent  with  the 
proposed  rule's  counterpart  under  the 
Securities  Act.  The  effect  of  prohibiting 


■  See.  77  Cong.  Rec.  2918  (1933). 

»  See,  Affiliated  Ute  Citizens  of  Utah  v.  United 
States.  406  U.S.  12a  151  (1972):  SECy.  Capitol  Gains 
Research  Bureau.  Inc..  375  U.S.  180, 186  (1963). 

»  L.D.  Brandeis.  Other  People's  Money.  C  5  f  1. 

*  L  Loss.  Fundamentals  of  Securities  Regulation. 
36  (1963). 


oral  offers  after  the  filing  of  the  offering 
circular  would  be  inconsistent  with  the 
industry  practice  of  selling  securities 
wherein  oral  statements  are  permitted 
under  the  Securities  Act  after  the  filing 
of  a  registration  statement.  However,  all 
written  offers  must  be  made  with  a 
Securities  Act  prospectus.  It  was  not  the 
Board's  intention  to  be  inconsistent  with 
industry  practice  under  the  Securities 
Act.  Therefore,  the  final  rules  have  been 
revised  to  provide  at  {  563g.2(bK3)  that 
oral  offers  of  securities  coveied  by  p" 
offering  circular  made  after  the  offering 
circular  is  filed  with  the  Corporation  is  a 
"communication  not  deemed  to  be  an 
offer"  under  Part  563g. 

Like  registration  statements  filed 
under  the  Securities  Act,  |  S63g^ 
provides  that  offering  circulars  filed  by 
insured  institutions  are  automatically 
declared  effective  by  the  Corporation  on 
the  twentieth  day  after  filing  or  on  such 
earlier  date  determined  by  the 
Corporation.  The  Board  expects  that  the 
traditional  delaying  amendment  will  be 
used  by  insured  institutions  and.  in  all 
but  unusual  cases,  timely  requests  for 
acceleration  of  the  effective  date  will  be 
honored.  In  this  respect,  the  proposed 
rules  provided  that  the  Corporation 
could  deem  an  offering  dnmlar  "not 
effective"  if  it  determined  that  the 
offering  circular  failed  to  comply  with 
the  requirements  of  the  regulations.  On 
further  consideration,  however,  the 
Board  has  revised  this  requirement  of 
proposed  i  563g.6(d)  by  providing  that 
only  if  it  appears  to  the  Corporation  that 
an  offering  circular  contains  a  false  or 
misleading  statement  of  material  fact,  or 
omits  to  state  facts  required  to  make  the 
disclosure  therein  not  misleading,  then 
the  Board  itself,  as  operating  head  of  the 
Corporation,  may  pursue  any  remedy  it 
is  authorized  to  pursue  under  the 
National  Housing  Act  of  1934  or  the 
Home  Owners'  Loan  Act  of  1933, 
including,  but  not  limited  to,  cease-and- 
desist  proceedings  after  notice  and 
opportunity  for  a  hearing.  (See  section 
5(d)  of  the  Home  Owners'  Loan  Act  of 
1933, 12  U.S.C.  1464(d);  section  407  of  the 
National  Housing  Act  of  1934, 12  U.S.C 
1730).  Ordinarily,  failure  to  sulwtantially 
comply  with  the  disclosure  requirements 
provided  for  in  the  final  rules  will 
constitute  sufficient  grounds  for  the 
Corporation  to  refer  the  institution  to  the 
Board  for  enforcement  action  under  the 
above  standard. 

The  disclosure  required  to  be  included 
under  the  final  rules  essentially  consists 
of  the  items  of  required  disclosure  under 
the  forms  for  registration  that  the 
institution  would  be  eligible  to  use  if  it 
were  required  to  register  the  securities 
offering  under  the  Securities  Act 
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However,  if  ttte  iamtitmHon  i»  not  ib 
fM<plinTB  nrith  the  Cutyeratwin'* 
regulatety  aet-worth  re^auementi.  tbea 
it  Bust  provide  iIm  diadosure*  nqnued 
by  the  Secunties  and  Exchange 
Comauaataa's  ("Coadmisaioa")  Fom  S- 
1.  In  additiea.  iaaured  institutions  awtst 
pravide  certain  limited  iaformatiaa 
required  by  the  Board's  Forras  OC  and 
PS  of  the  Part  563b.  (See  12  CFR 
S38b.l01  and  S63b.l02).  Furthermore,  an 
institutioD's  luiaacial  statements  must 
coBply  with  the  Conaussion's 
Re«iilatioD  S-X  and  Part  563c  of  the 
Insurance  Regulations. 

The  final  nJdes  also  ptrovide  for 
administrative  procedures  necessary  to 
implement  the  offering  circular 
requirement,  including  provisions  for  the 
number  of  copies,  required  signatures 
and  undertakings  and  the  procedure  for 
confidential  treatment  of  certain  parts  of 
the  public  filing.  Fmally.  like  registration 
statements  Bled  with  the  Commission 
under  the  Securities  Act  insured 
institutions  making  public  offerings  must 
file  a  securities  sales  report  disclosing 
the  use  of  the  proceeds  of  the  offering- 
Most  of  the  persons  commenting  on 
ttie  proposed  rules  were  generally  in 
favor  of  modeling  the  Corporation's 
securities  regulations  on  the  time  tested 
system  of  regulation  implemented  by  the 
Commission  under  the  Securities  Act. 
Several  comments  were  received, 
however,  which  highlighted  areas  of  the 
proposed  rules  which,  in  their  view, 
appeared  to  impose  burdens 
significantly  greater  on  insured 
institutions  offering  their  securities 
under  the  proposed  rules  than  the 
burdens  imposed  upon  similariy  situated 
registrants  under  the  Securities  Act  The 
Board  has  considered  each  of  these 
comments  and  believes  that  the  changes 
to  the  proposed  rules  reflected  in  the 
final  rules  are  responsive  to  the 
comments  received.  Some  of  the  most 
significant  changes  made  in  the  final 
rules  appear  in  the  exemption  provisions 
discussed  below. 

Examplions — Sections  563g  J  and  S69g.4 

Generaliy,  the  final  rules  will  not 
apply  to  ofSers  or  sales  of  securities 
aiade  prior  to  the  effective  date  of  the 
final  ndes  with  certain  qualifications 
and  exceptions.  As  re-proposed,  the 
proposed  rules  also  exempted  securities 
mad  transactions  which  would  be 
exempt  under  sectioaa  3(a)  and  4  imder 
the  Securities  Act.  except  by  reascm  of 
•ectiona  3{aK5)  ^for  regulated  savings 
and  loan  associations}.  3(a)(9}  (for 
certain  exchange  offerings),  3(aKll)  (for 
intrastate  offerings)  and  4(2)  (for  aoa- 
pubbc  offerings).  Several  persoos 
commeatiag  on  the  re-proposal  argued 
that  it  was  not  iak  to  deprive  insured 


institutioQS  of  exemptioas  generally 
available  to  other  entities  under  the 
Securities  Act  and  that  such  deprivation 
would  resuh  in  unduly  burdensoaie 
regulatien.  la  additien.  &ikre  to  provide 
insured  iaalHiatkiws  with  the  availability 
of  the  non-pubtic  offering  exemption 
generally  available  under  section  4(2)  of 
the  Seciuities  Act  would  subject  insured 
institutions  to  unoecesaary  risks  by 
depriving  soch  institutions  of  alternate 
legal  arguments  that  an  offering  ia 
exempt  from  tlie  offering  circular 
requirements  even  though  it  may  not 
have  fully  complied  with  the  literal 
requirementi,  iadudiog  the  notice 
provisions,  of  the  proposed  non-pubhc 
offering  exemptian.  On  reconsideration 
and  in  respoMe  to  the  ooemients 
received,  the  Board  is  re-instatiog  the 
avaflabtlity  itf  tlw  general  non-pablic 
offering  exeaaption  provided  for  under 
section4(2)of  the  Securities  Act  in 
addition,  the  Board  is  also  reinstating 
the  exemption  for  exchange  offers 
available  oader  section  3(a)(9)  of  the 
Securities  Act 

In  additien  to  restoring  the  above 
exemptitms  to  the  offering  circular 
requirement  the  Board  has  also  revised 
its  own  non-public  offering  exemption 
by  making  it  a  "safe-harbor"  instead  of 
an  exclusive  method  for  exemption.  As 
revised,  the  final  rules  provide  that 
offerings  complying  with  either  a 
modified  version  of  the  Commission's 
Regulation  D  or,  in  the  alternative,  the 
reqairements  for  offers  to  not  more  than 
3S  qualified  investors,  shall  be  deemed 
to  be  transactions  not  involving  any 
public  offering  within  the  meaning  of  the 
non-public  offering  exemption  provided 
for  in  section  4  (2)  of  the  Securities  Act. 
Almost  all  of  the  persona  commenting 
obiected  to  the  pre-offering  notice 
requirement.  In  response  to  these 
comments,  the  Board  has  reconsidered 
the  necessity  for  pre-offering  notice 
requirements  and  has  decided  to 
eliminate  such  requirements  altogether. 
The  "Safe-harbor"  exemption  still 
provides  a  required  post  sale  notice 
requirement  but  has  been  revised  to 
provide  that  the  exception  will  not  be 
lost  merely  because  a  notice  is  not 
timely  filed.  Section  563g.Zl  also 
requires  a  copy  of  the  offering  circular, 
or  similar  document,  be  mailed  to  the 
Corporation  solely  for  its  information. 

Several  persons  commenting  on  the 
proposed  rule's  Z  year  restriction  on 
transfer  of  securities  issued  in  a  non- 
public offering  posited  that  the 
restriction  was  unduly  restrictive.  In 
addition,  it  was  suggested  that  sndi 
restriction  may  have  the  effect  of 
making  the  securities  "non-legal" 
investments  under  institutional  fiduciaiy 
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standards.  In  response  to  these 
comments,  the  Board  has  revised  the  2 
year  reatricti<m  on  transfer  to  not  apply 
to  transfets  wbich  would  otherwise  be 
exempt  from  the  offering  circular 
requirements  if  the  trancfer  was  made 
by  an  insuwd  institntion.  In  addition, 
several  oter  transfers  are  specifically 
identified  a»  not  subject  to  the  2  year 
restriction,  including,  inter  alia. 
transfers  to  accredited  iavestora. 
transfers  by  gift  and  transfers  to  certain 
members  of  die  transferor's  family. 

The  re-proposal  also  eliminated  the 
exemptian  oootained  in  the  first 
proposal  far  offers  and  sales  to  officers, 
directors  and  employees  pursuant  to 
certain  compensation  and  benefit  plans. 
Many  ooanaents  were  received  pointing 
out  that  as  re-proposed,  the  proposed 
rules  would  likely  require  the  filing  of 
offering  circulars  for  plans  which  would 
otherwise  be  exempt  for  registrants 
under  the  Securities  Act  Upon 
reconsideration,  the  Board  is  adopting  Ir 
its  final  rales  an  exemption  for  offers 
and  sales  to  an  insured  institution's 
employees  or  directors  pursuant  to 
qualified  pension,  profit-sharing,  and 
stock  bonus  plans  meeting  the 
requirements  of  section  401(a)  of  the 
Internal  Revenue  Code  ("Code").  There 
is  no  requirement  that  the  plans  actually 
be  submitted  to  the  Internal  Revenue 
Service  so  long  as  the  requirements  of 
section  401(a)  of  the  Code  are  satisfied. 
Because  such  quafified  plans  are  subject 
to  the  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA),  die  Board  has  determined  that 
there  is  little  need  to  regulate  the  offer 
of  interests  in  such  plans  at  this  time. 
Compensation  and  benefit  plans  not 
meeting  Ae  requirements  of  section 
401(a)  of  the  Code  could  still  be  exempt 
however,  if  they  can  avail  themselves  of 
another  exemption  generally  available. 

The  re-proposal  also  added  an 
exemption  f^  debt  securities  fully 
collateralized  by  interests  in  mortgage 
notes  secured  by  real  property.  Several 
persons  commenting  on  the  proposed 
rules  pointed  out  that  the  exemption 
was  unnecessarily  restrictive  and  was 
not  consistent  with  industry  practice 
because  government  securities  and 
other  similar  securities  are  often  used 
initially  to  collateralize  interests  in 
collateralized  mortgage  pools. 
Therefore,  the  Board  has  revised  this 
exemption  in  the  final  rules  to  include 
securities  issued,  or  guaranteed  as  to 
principal  and  interest,  by  the  United 
States,  Federal  Home  Loan  Mortgage 
Association.  Federal  National  Mortgage 
Associatian  and  tiie  Government 
National  Mortgage  Association  as 
penniasibla  collateral  in  addition  to 
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interests  in  mortgage  notes  secured  by 
real  property.  Section  561.21  also 
requires  a  copy  of  the  offering  circular, 
or  similar  document,  be  mailed  to  the 
Corporation  solely  for  its  information. 

Definitions — Section  56Sg.l 

Numerous  comments  were  received 
expressing  concern  over  the  effect  the 
Hnal  rules  would  have  over  warrants, 
options  and  rights,  including  convertible 
securities,  which  were  iss\ied  prior  to 
the  adoption  of  the  final  rules  but  which 
may  be  construed  to  be  continious  offers 
under  the  fmal  regulations.  Generally, 
an  offering  of  warrants,  options  or 
rights,  including  convertible  securities, 
involves  a  sale  of  a  security  when  the 
option,  warrant  or  right  is  issued,  and 
again  another  sale  of  the  underlying 
security  when  the  option,  warrant  or 
right  is  exercised.  Between  the  issuance 
of  the  option,  warrant  or  right  and  its 
exercise,  a  continuous  offer  is  being 
made  and,  therefore,  may  theoretically 
be  subject  to  the  offering  circular 
requirements  of  the  Bnal  rules.  In  an 
effort  to  eliminate  uncertainty  in  this 
area  and  also  to  abstain  from  affecting 
the  expectations  of  parties  to  prior 
contracts,  the  Board  has  decided  to 
revise  the  definition  of  "offer"  and 
"sale"  subject  to  the  final  rules  by 
excluding  ht)m  the  definition  underlying 
securities  issued  upon  the  exercise  of 
options,  warrants,  rights  and  convertible 
securities.  Under  the  revised  definition, 
the  offer  and  sale  of  the  underlying 
security  occurs  only  at  the  time  of  the 
offer  and  sale  of  the  option,  warrant, 
right  or  convertible  security.  However, 
insured  institutions  required  to  Hie  an 
offering  circular  in  connection  with  such 
offerings  must  undertake  to  provide  a 
copy  of  the  institution's  most  recent 
financial  statements  to  persons 
exercising  such  options,  warrants  and 
rights  of  conversion. 

Escrow  Requirements — Section  563g.9 

As  re-proposed,  all  offerings  made 
pursuant  to  the  proposed  rules  would 
have  required  the  proceeds  from  the 
offering  be  placed  in  a  federally  insured 
escrow  account  until  completion  of  the 
offering.  Several  persons  commenting  on 
the  re-proposal  pointed  out  that  to 
require  such  an  escrow  requirement  on 
all  offerings  would  be  inconsistent  with 
the  industry  practice  for  underwritten 
offerings  on  a  firm  commitment  basis. 
On  reconsideration,  the  Board  has 
revised  the  requirement  for  a  separate 
escrow  account  to  include  only  offerings 
made  on  a  best-efforts  all-or-none  or. 
minimum-maximum  basis.  Under  the 
final  rules,  other  offerings  may  be  made 
without  the  requirement  of  an  escrow. 


Current  and  Periodic  Reports — Section 
563g.l8 

As  re-proposed,  all  insured 
institutions  making  public  offerings 
pursuant  to  the  proposed  rules  would 
have  been  required  to  register  under 
section  12  of  the  Exchange  Act  and  not 
de-register  for  a  period  of  120  days  after 
one  full  fiscal  year  after  the  offering  was 
made.  Upon  reconsideration,  however, 
the  Board  believes  that  it  would  be 
unduly  burdensome  to  require  many 
insured  institutions  to  submit  to  all  of 
the  statutory  requirements  incumbent 
upon  registrants  under  the  Exchange  Act 
which  include  the  proxy  rules,  tender 
offer  rules  and  the  insider  trading  and 
beneficial  ownership  reporting 
obligations.  Therefore,  in  an  effort  to 
make  the  offering  circular  requirements 
no  more  burdensome  than  the 
requirements  for  others  under  the 
Securities  Act,  the  Board  has  revised 
this  provision  in  the  final  rules  to  require 
certain  current  and  periodic  reports  be 
made  similar  to  the  reporting  obligation 
imposed  by  section  15(d]  of  the 
Exchange  Act  on  registrants  under  the 
Securities  Act.  In  this  respect,  an  issuer 
not  otherwise  required  to  register  under 
the  Exchange  Adt  who  makes  a  public 
offering  will  be  required  to  file  current 
and  periodic  reports  on  Forms  8-K,  10-Q 
and  10-K. 

Unsafe  and  Unsound  Practices — Section 
563g.l0 

Both  the  original  proposal  and  the  re- 
proposal  contained  a  general  anti-fraud 
provision  modeled  after  the 
Commission's  Rule  lOb-5.  Many  persons 
commenting  on  the  proposed  rules 
believed  that  there  was  no  need  for  an 
additional  anti-fraud  provision  because 
insured  institutions  are  already  subject 
to  the  previsions  of  Rule  lOb-S.  The 
Board  has  considered  these  comments 
and  has  made  certain  revisions  to  the 
anti-fraud  provision  in  the  final  rule  to 
clearly  reflect  the  intention  of  the  Board. 
First,  it  is  not  the  intention  of  the  Board 
to  merely  duplicate  or  limit  the 
applicability  of  the  Commission's  Rule 
lOb-5.  Instead,  the  Board  is  making 
clear  that  the  making  of  materially  false 
or  misleading  statements  or  material 
omissions  in  coimection  with  the 
purchase  or  sale  of  thrift  securities  will 
constitute  an  unsafe  and  unsound 
practice  within  the  meaning  of  the 
National  Housing  Act  of  1934  and  the 
Home  Owners'  Loan  Act  of  1933.  In  this 
respect,  the  anti-fraud  provision  was 
modeled  after  the  Commission's  Rule 
lOb-5  to  make  it  more  clear  exactly 
which  types  of  mistatements  and 
omissions  are  covered  by  the  rule. 
However,  it  is  not  the  Board's  intention 


to  create  any  private  rights  of  action  by 
promulgating  the  rule.  On  the  other 
hand,  the  Board  does  intend  that  all  of 
the  defenses  available  under  the 
Commission's  Rule  lOb-5  would  also  be 
available  under  the  final  rule.  In 
addition,  the  final  rule  is  applicable  only 
to  those  persons  over  whom  the  Board 
has  jurisdiction  pursuant  to  the  National 
Housing  Act  of  1934  and  the  Home 
Owners'  Loan  Act  of  1933.  In 
comparison,  the  Commission's  Rule  10b- 
5  applies  to  all  persons  who  may 
participate  in  connection  with  the 
purchase  or  sale  of  any  security: 

Rescission  Offers — Proposed  Sedkia 
563g,20 

Tlie  re-proposal  provided  for  the 
power  of  the  Corporation,  by  delegated 
authority,  to  require  insured  institutions 
to  do  a  rescission  offer  if  it  determines 
that  a  securities  offering  was  made  in 
violation  of  the  rules.  Several  persons 
commenting  on  the  re-proposal 
expressed  grave  concerns  over  the 
Corporation's  authority  to  direct  a 
rescission  offer  without  providing  the 
institution  the  opportunity  for  a  hearing- 
Upon  re-consideration,  the  Board  has 
decided  to  delete  this  provision. 
However,  other  revisions  made  in  the 
final  rules  make  it  clear  that  the 
Corporation  may  refer  an  insured 
institution  to  the  Board's  Office  of 
Enforcement  to  seek  an  appropriate 
remedy  under  the  Board's  enforcement 
powers  when  it  appears  to  the 
Corporation  that  an  offering  circular 
contains  any  untrue  statement  of 
material  fact,  or  omits  to  state  material 
facts  required  to  be  disclosed  under  the 
circumstances  in  order  to  make  other 
statements  made  therein  not  misleading. 
Failure  to  substantially  comply  with  the 
disclosure  requirements  of  the  final 
rules  will  constitute  grounds  for  such 
referral. 

Availability  of  Interpcetive  Advice — 

Section  563g.l5 

The  final  rules  adopt  the  proposed 
rule's  provision  for  requests  to  the 
Corporation  for  interpretive  advice. 
Many  persons  commenting  on  the 
proposed  rules  beUeved  clarification 
was  necessary  in  certain  instances.  For 
example,  whether  the  Corporation  will 
follow  the  interpretations  of  the 
Commission  concerning  offerings  to 
foreign  nationals,  whether  a  particular 
debt  instrument  is  fully  collateralized     ~ 
under  the  exemption  set  forth  in 
§  563g.3(f)  or  whether  a  particular 
offering  falls  within  the  grandfather 
exemption  set  forth  in  §  563g.3(a)  are  all 
areas  where  the  facts  and  circumstances 
of  each  case  may  be  relevant  to  the 
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iiltimalr  detenwination  of  the  issues 
involved  HureSore.  tbe  Coipora4ioB 
wiU  five  JBlMiiniliwt  advice  on  theae 
areas,  »md  mmg  mthet  «re«  «f  Uie  final 
rates.  wWnniqacsted  to  do  so  by 
persons  Wlawrif  the  procedures  sef 
farth  in  I  ata^li. 

FuuA  Kflsddlory  Fle>dbifity  Aoalysis 


PurtMaal  to  aectioa  S  of  the  Regulatory 
Flexibility  Ad.  tab.  L.  Na  96-354. 94 
Slat  11M.  11V<19n|.  the  Board  is 
providing  Am  foil— wng  regulatory 
flexibility  aitysis- 

1.  Need  for  und  objectives  ofthenh. 
These  rteiawitt  are  incorporated  above 
in  Supplementary  Information  regwding 
the  rule. 

2.  Issyes  raised  by  comments  and 
t^ency  assesstnent  and  response.  These 
elements  are  incorporated  above  in 
SupplemeirtBiy  Information  regarding 
the  rule. 

3.  Significaat  alternatives  minimizing 
sma/J-entity  impact  and  agency 
response.  Tbe  Board  rejects  the 
alteraatives  discussed  abov«  in 
Supple mealary  Infonaation  ior  the 
reasons  givesi  dierein. 

List  of  SAjecls  ia  12  CFH  Farts  983, 
5odc.  aiMi  ^a^g 

Accowrtiwg.  Savings  and  Loan 
Associatiam.  Secuities. 

AccoRfingly.  the  Federal  Home  Loan 
Bank  Bnad  keseby  aiaeads  Parts  563 
and  563c  asd  adds  Aut  563g  ander 
SubdM0er  D.  Cbapter  V  of  Title  12. 
Code  of  Federal  R^gtdatioas.  as  set  forth 
beiim. 

SUBCHAPTER  D-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

nurr  96»-OI>EfMTIONS 

l.Tbe  stalatory  aadwNity  for  Part  S63 
is  revised  to  read  as  follows: 


:  Secl7. 47  Stat  738.  as  i 
(12  U.S.C.  1437):  sec.  202.  96  9tat  14eec  i 
409.  M  Stat.  160:  sees.  401-40a.  407.  48  StaL 
1255-1280.  as  ■mended  (12  VS.C.  1724-1728, 
1730):  Riwrg.  Pla«  N».  3  of  1947. 12  FR  4981.  3 
CFR.  1943-46 Comp..  p.  Vm. 

SS«3>4   Uiiiiiiil 

2.  Amend  %  983.7-4  by  removing 
paragraphs  (e),  {f).  and  (hh  and 
redesignating  paragraphs  (gl.  (i],  {]),  (k), 
and  (H  as  paragraphs  (e).  (f).  (g).  [h),  and 
(ij.  iespectivny. 


§S63l«-«    ii 

4.  Amend  S  563.8-1  (d)  by  removing 
paragraph  (dj  Hi  {v)  and  redesignating 
paragraph  (cQ  (1)  {vQ  as  (d]  (1)  (vj. 

5.  Amend  I  SB3.S-4  \^  revising 
paragraph  Ib)(S^  as  fidlours: 


(5)  Dischsare.  An  institution  issuing 
repurchaae  agreements  to  the  pubKc 
shall  provHie  eaoi  prospective 
repurchase  agieement  pardiaser  with  an 
offering  docanwnt  wliiui  shall  contain 
full  and  acoarate  discsosure  of  an 
matofid  iitfcmnation  regarding  the 
repurchase  agreemeot  and  the  issuing 
institution.  Any  material  diange  in  any 
of  the  material  representations  set  foitli 
in  the  offering  document  shall  be 
reflected  in  a  reviaed  <rffering  document 
that  shall  be  provided  to  purchasers 
before  any  renewal  or  automatic 
reaewail  of  a  tepurcihase  agreement  may 
be  effected.  Am  institution  that  has  a 
net-worth  4eiiciency  imder  paragraph 
[h^T)  of^ris  aectten  shall  be  subject  to 
the  requirements  of  Part  S63g  of  this 
Subchapter,  except  that  the  following 
financial  statements  may  be  substituted 
for  those  required  to  be  included  in  an 
offerii^t  ciroalar  required  under  Part 
563g: 

(i)  The  institiition'a  audited  statements 
of  condition  and  operations  for  its  last 
Fiscal  year  prepared  in  accordance  with 
the  requti  ements  of  %  SB3c.1  of  Ibis 
Subchapter 

(ii)  On  a  comparative  basis,  the 
in^itutioB's  latest  unaudited  statement 
of  conditioB  for  the  quarter  ending 
within  135  days  of  any  sale,  renewal,  or 
automatic  renewal  of  a  repurchase 
agreement  and  an  unaudited  statement 
of  operations  fur  the  period  then  ended, 
prepared  in  accordance  with  the 
requirements  of  |  563c.l:  and 

fiii)  The  institution's  latest  monthly 
financial  report  filed  with  the 
Corporation. 


PART  S690-AOOOUNTINQ 


$563  J    11  iililiulf 

3.  Amend  f  9B3.S  by  removing 
paragrajAs  {Ti,  tg).  and  (h):  and 
redesignating  paragraph  (i]  as  paragraph 


Subpart  A    rorm  and  OiMttant  of 
rmanciai  wmanwrnaniviiaiiiiy 
Circutarv 

6.  The  statutory  audiority  for  Part  563c 
continaes  to  read  as  foUows: 

AutfMrily:  Sacs.  402. 403. 40r  of  the 
Natiand  HoMiag  Act  48  Stat.  12S6, 1257. 
1280.  aa  MMnded  (12  US.C.  172S.  1726  and 
1730):  sec  S  of  ttie  Hoaw  0«mers'  Loan  Act 
of  1933,  48  StaL  132.  as  aaended  (12  U.S.C 
1464J:  sees.  3(b).  12.  IX  14. 16.  aad  23  of  U>e 


Sec«rttiaa  Ei(duM«e  Act  of  MM.  46  Slat  66Z. 
.  892.  894.  Mb  6n.  and  9m.  ••  aiaewM  (IS 
U.SX:  78  G(b).  at  a.  p,  and  w):  aad  Raaig. 
Plan  No.  3  af  1947.  U  Fr  4881. 3  CFR.  1943-48 
Comp.,  p  1071,  unless  atliarwise  ooled. 

7.  Amend  {  £63c.l  by  revising 
paragraph  (a)(2),  as  follows: 


S563C1    AfWtiicatioaoflMai 

(al*  *  * 

(2)  any  offering  circular  or  non-puWic 
offering  materials  required  to  be  used  in 
connection  ivitfi  an  offer  or  sale  of 
securities  ander  Part  S6Sg  of  this 
Subdiapter. 


8.  Add  a  new  part  569g.  as  follows: 
PART  963g— SCCURtTES  OPFERtlKaS 

Sec. 

S6ag.1  OefiaMoBS. 

563^  Offariog  droalar  reqaireoienls. 

563g.3  ENsaiirtioRS. 

S63g.4  Nna  paMic  oifefings.  .  ,> 

563g.5  FilSflg  aial  sifBatwe  nequirefneats. 

5e3g.6  Eflective  dale. 

S63g.7  Font  coaleot  and  accounting. 

563g.8  Use  of  the  offering  circular. 

563g.9  Escrow  re4]uiremaiU. 

563g.lO  Unsafe  or  uasownd  practices. 

563g.11  Withdrawal  or  abandonmenL 

563g.12  Securities  sate  report. 

563g.l3  PuUtc  disclosure  and  confidential 

treatment 
563g.14  Waiver. 
563g.lS  Reqaeats  for  iotefprctive  advice  or 

wahcer. 
563g.l6  Delayed  or  oontinaoiis  offeriag  aad 

sale  of  aacw  fit  tea. 
563g.l7  Direct  sales  at  securities  at  an  affioe. 
563g.l8  Current  and  periodic  reports. 
563g.l9  Approval  of  the  security. 
563g.20  Form  for  securities  sale  report 
563g.21  Filing  of  copies  of  offering  circulars 

in  certain  exentpt  offerings. 
S63g.2Z  Delegation  of  authority. 

Authority:  Sees.  402.  ffi3  and  407  of  the 
National  Housing  Ad.  48  Stat.  1258. 1257  and 
1260.  as  amended,  12  U.S.C.  1725. 1726  and 
1730:  sec  5  of  the  Home  Owners'  Loan  Act  of 
1933.  48  Slat  132.  as  amended.  12  U.S.C.  1464; 
sees.  3(H  1Z.  IS.  14.  Ml  and  23  of  ^ 
Securitiea  EMchange  Act  of  1934.  46  Stat  882. 
892.  884. 88S.  888.  and  flOl.  as  amended.  IS 
U.S.C.  78c(b).  78 1.  as.  a.  p.  and  w;  the  Federal 
Home  Loan  Bank  Act  12  U.S.C  1421  el  seg.: 
Reorg.  Plan  No.  3  of  1947. 12  FR  498L  3  CFR. 
194»-48  Comp..  p.  lOTl.  ^ 

§593g.1    DefMtfona. 

(a]  For  purposes  of  this  Part  the 
following  definitions  apply: 

(1)  "Accredited  investor"  means  the 
same  as  in  Commission  Rule  501(a)  (17 
CFR  230.501(a})  under  the  SecuriUes  Act 
and  includes  any  insured  institution. 

(2)  "Beneiiciar  owner"  means  the 
same  as  in  Commission  Rule  13d-3  (17 
CFR  24ai3d-3)  under  the  Exchange  Act 
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(3)  "Business  combixuition"  meant  the 
same  as  in  Commission  Rule  501  (d)  (12 
CFR  230.501(d]]  under  the  Securities  Act 

(4)  "Commission"  means  the 
Securities  and  Exchange  Commission. 

(5)  "Exchange  Act"  means  the 
Securities  Exdhange  Act  of  1934  (15 
U.S.C  78a-78jj). 

(6)  "Filing  date"  means  the  date  on 
which  any  documents  are  actually 
received  during  business  hours,  9:00  ajn. 
to  5.-00  p.m.  Eastern  Standard  Time,  by 
the  Corporate  and  Securities  Division, 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW..  Washington,  DC  20552.  However, 
if  the  last  date  on  which  documents  can 
be  accepted  falls  on  a  Satiutlay,  Sunday, 
or  hoUday,  such  documents  may  be  fil^ 
on  the  first  business  day  following  such 
Saturday.  Sunday  or  holiday. 

(7)  "Insured  institution"  means  the 
same  as  in  S  561.1  of  this  Subchapter, 
and  includes  a  federally-chartered 
insured  institution  in  organization  under 
this  Chapter,  and  a  state-chartered 
institution  in  organization  which  is 
granted  conditional  approval  of 
insurance  of  accounts  by  the 
Corporation.  In  addition,  for  purposes  of 
this  Part,  "insured  institutitwi"  includes 
any  underwriter  participating  in  the 
distribution  of  secnrities  of  an  insured 
institution. 

(8)  "Issuer"  means  an  insured 
institution  which  issues  or  proposes  to 
issue  any  security. 

(9)  "CMfen"  "Sale**  or  "sell."  For 
purposes  of  this  Part  563g.  tfie  term 

.  "offer."  "offer  to  sell."  or  "offer  for  sale" 
shall  include  every  attempt  or  offer  to 
dispose  o^  or  solicitation  of  an  offer  to 
buy.  a  serurity  or  interest  in  a  security, 
for  value.  However,  these  terms  shall 
not  include  preliminary  negotiations  or 
agreements  between  an  issuer  and  any 
underwriter  or  among  underwriters  who 
are  or  are  to  be  in  privity  of  contract 
with  the  issuer.  "Sale"  and  "sell** 
includes  ••very  contract  to  sell  or 
otherwise  dispose  of  a  security  or 
interest  in  a  security  for  vahie.  Every 
offer  or  sale  of  a  warrant  or  right  to 
purchase  or  subscribe  to  another 
security  of  the  same  or  another  issuer, 
as  well  as  every  sale  or  offer  of  a 
security  which  gives  the  holder  a 
present  or  future  right  or  ^nivilege  to 
convert  the  security  into  another 
security  of  the  same  or  another  issuer, 
includes  an  offer  and  sale  of  the  other 
security  only  at  the  time  of  the  offeror 
sale  of  the  warrant  or  r^ht  or 
convertible  security;  but  neither  the 
exercise  of  the  right  to  purchase  or 
subscribe  or  to  convert  nor  the  issuance 
of  securities  pursuant  thereto  is  an  offer 
or  sale. 


(10)  "Person"  means  the  same  as  in 
i  563b.2(a)(24)  oS  this  Subchapter,  and 
includes  an  insured  institution. 

(11)  "Purchase"  and  "boy"  means  the 
same  as  in  {  563b.2(a)(2B)  of  titis 
Subchapter. 

(12)  "Securities  Act"  means  the 
Securities  Act  of  1933  (15  U.SXl  778- 
77aa). 

(13)  "Security"  means  the  same  as  in 
§  561.41  of  this  Subchapter. 

(14)  "Underwriter"  means  the  same  as 
in  §  563b.2(a)(36)  of  this  Subchaptra. 

(b)  A  term  not  defined  in  this  Part  but 
defined  in  another  part  of  this 
Subchapter,  when  used  in  this  Part,  shall 
have  the  meanings  given  in  such  other 
part,  unless  the  context  otherwise 
require*. 

(c)  When  used  in  any  rules, 
regulations,  or  forms  of  the  Commission 
referred  to  in  this  Part,  the  term 
"Commission"  shall  be  deemed  to  refer 
to  the  Corporation  or  the  Board,  the  term 
"registrant"  shall  be  deemed  to  refer  to 
an  issuer  defined  in  this  Part  and  the 
terra  "registration  statement"  or 
"prospectus"  shall  be  deemed  to  refer  to 
an  offering  circular  filed  under  this  Part. 
unless  the  context  o&erwise  requires. 

S  S63Q.2    OffertnQ  drcuier  re<|ulrwnents. 

(a)  General.  No  insured  institution 
shall  offer  or  sell,  directly  or  indirectly, 
any  security  issue  by  it  unless: 

(1)  The  offer  or  sale  is  accompanied  or 
preceded  by  an  offering  circular  which 
includes  the  information  required  by  this 
Part  and  which  has  been  filed  and 
declared  effective  pursuant  to  this  Part; 
or 

(2)  An  exemption  is  available  under 
this  Part. 

(b)  Communications  not  deemed  an 
offer.  The  following  communications 
shall  not  be  deemed  an  offer  under  tfris 
Part: 

(1)  Prior  to  filing  an  offering  circuHir, 
any  notice  of  a  proposed  offering  which 
satisfies  the  requirements  of 
Commission  Rule  135  (17  CFR  230.135] 
imder  the  Securities  Act;  and 

(2)  Subsequent  to  filing  an  offering 
circular,  any  notice,  circular, 
advertisement,  letter,  or  other 
communication  published  or  transmitted 
to  any  person  which  satisfies  the 
requirements  of  Commission  Rule  134 
(17  CFR  230.134)  under  the  Securities 
Act. 

(3)  Oral  offers  of  securities  covered  by 
an  offering  circular  made  after  filing  the 
offering  circular  with  ^  Corporation. 

(c)  Preliminary  offering  circular. 
Notwithstanding  paragraph  (a)  of  this 
section,  a  preliminary  offering  circular 
may  be  used  for  an  offer  of  any  security 
prior  to  the  effective  date  of  the  offering 
circular  if: 


(1)  The  preliminary  offering  circular 
has  been  filed  pursuant  to  th^  Part; 

(2)  The  preliminary  offering  circular 
includes  the  information  required  by  dm 
Part  except  for  the  omission  of 
information  relating  to  offering  price, 
discounts  or  commissions,  amoant  of 
proceeds,  conversion  rates,  caH  prices. 
or  other  matters  dependent  on  the 
offering  price;  and 

(3)  The  offering  circular  declared 
effective  by  the  Corporation  is  famished 
to  the  purchaser  prior  to,  or 
simultaneously  with,  the  sale  of  any 
such  security. 


The  offering-circular  requirements  of 
S  563g.2  of  this  Part  shall  not  apply  to  an 
issuer's  offer  or  sale  of  securities: 

(a)  Made  prior  to  March  1, 1986: 
Provided,  that  (1)  the  offer  or  sale  does 
not  continue  for  more  than  60  days  after 
March  1, 1986,  and  (2)  the  issuer  is  not  a 
de  novo  CederaDy-chartered  institution 
in  organization; 

(b)  Complying  with  the  requirementa 
for  retail  repurdiase  agreements  of 

§  5633-4  of  this  Subchapter,  except 
where  the  issuer  has  a  net-worth 
deficiency  under  that  section; 

(c)  Exempt  bom  registration  under 
either  sections  3(a)  or  section  4  of  the 
Securities  Act  but  only  by  reason  of  an 
exemption  other  than  sectim  3(a)(5)  (for 
regulated  savings  and  loan 
associations),  and  3(aHll)  (for  intrastate 
offerings)  of  the  Securities  Act; 

(d)  In  a  conversion  from  the  nratnal  to 
the  stock  form  of  organization  parsoant 
to  Part  563b  of  this  Subchapter,  except 
for  a  tupervisary  conversian  andertaken 
pursuant  to  Subpart  C  of  Part  563b  of 
this  Subchapter; 

(e)  In  a  non-pnblic  offering  which 
satisfies  the  requirements  al  i  563gv4  at 
this  Part; 

(f)  That  are  debt  securities  issued  in 
denominations  of  $100,000  or  more, 
which  are  fully  collateralized  by  any 
security  issued,  or  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  the  Federal  Home  Loan  Mortgage 
Corporation,  Federal  National  Mortgage 
Association,  Government  National 
Mortgage  Association  or  by  mterests  in 
mortgage  notes  secured  by  real  property; 
or 

(g)  Distributed  exclusively  aboard  to 
foreign  nationals:  Provided,  that  (1)  Ae 
offering  is  made  subject  to  safegoards 
reasonably  designed  to  predade 
distribution  or  redistribution  of  the 
securities  within,  or  to  nationals  of,  the 
United  States,  and  (2)  such  safeguards 
include,  without  limitation,  measures 
that  would  be  sufficient  to  ensure  that 
registration  of  the  securities  w:>uld  not 


BEST  COPY  AVAILABLE 


53290 


Federal  Register  /  Vol.  50.  No.  251  /  Tuesday.  December  31.  1985  /  Rules  and  ReRulations 


be  required  if  the  securities  were  not 
exempt  under  the  Securities  Act. 

(h)  To  its  employees  or  directors 
pursuant  to  any  qualifledpension. 
prorit-sharing,  or  stock  bonus  plan 
meeting  the  requirements  of  section 
401(a)  of  the  Internal  Revenue  Code  of 
1954.  as  amended  (26  U.S.C.  401(a]). 

S563g.4    Non-puMc  offwing. 

Offers  and  sales  of  securities  by  an 
issuer  that  satisfy  the  conditions  of 
paragraph  (a)  or  (b)  and  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  shall  be  deemed  to  be 
transactions  not  involving  any  public 
offering  within  the  meaning  of  Section 
4(2)  of  the  Secunties  Act  and 
§S  563g.3(c)  and  563g.3(e)  of  this  Part. 
However,  an  issuer  shall  not  be  deemed 
to  be  not  in  compliance  with  the 
provisions  of  this  section  solely  by 
reason  of  making  an  untimely  filing  of 
the  notice  required  to  be  Hied  by 
paragraph  (c)  of  this  section  so  long  as 
the  notice  is  actually  filed  and  all  other 
conditions  and  requirements  of  this 
section  are  satisfied. 

(a)  Regulation  D.  The  offer  and  sale  of 
all  securities  in  the  transaction  satisfies 
the  Commission's  Regulation  D  (17  CFR 
230.501-230.506),  except  for  the  notice 
requirements  of  Commission  Rule  503  (7 
CFR  230.503)  and  the  limitations  on 
resale  in  Commission  Rule  502(d)  (17 
CFR  23G.502(d)). 

(b)  Sales  to  35  persons.  The  offer  and 
sale  of  all  secunties  in  the  transaction 
satisHes  each  of  the  following 
conditions: 

(1)  Sales  of  the  security  are  not  made 
to  more  than  35  persons  during  the 
offering  period,  as  determined  under  the 
integration  provisions  of  Commission 
Rule  502(a)  (17  CFR  230.502(a)).  The 
number  of  purchasers  referred  to  above 
is  exclusive  of  any  officer,  director  or 
afniiate  of  the  issuer.  For  purposes  of 
this  paragraph  (b),  a  husband  and  wife 
(together  with  any  custodian  or  trustee 
acting  for  the  account  of  their  minor 
children)  are  counted  as  one  person  and 
a  partnership,  corporation  or  other 
organization  which  was  not  specifically 
formed  for  the  purpose  of  purchasing  the 
security  offered  in  reliance  upon  this 
exemption,  is  counted  as  one  person. 

(2)  All  purchasers  either  have  a  pre- 
existing personal  or  business 
relationship  with  the  issuer  or  any  of  its 
officers,  directors  or  controlling  persons, 
or  by  reason  of  their  business  or 
financial  experience  or  the  business  or 
financial  experience  of  their 
professional  advisors  who  are 
unaffiliated  with  and  who  are  not 
compensated  by  the  issuer  or  any 
affiliate  or  selling  agent  of  the  issuer, 
directly  or  indirectly,  could  reasonably 


be  assumed  to  have  the  capacity  to 
protect  their  own  interests  in  connection 
with  the  transaction. 

(3)  Each  purchaser  represents  that  the 
purchaser  is  purchasing  for  the 
purchaser's  own  account  (or  a  trust 
account  if  the  purchaser  is  a  trustee)  and 
not  with  a  view  to  or  for  sale  in 
connection  with  any  distribution  of  the 
security. 

(4)  The  offer  and  sale  of  the  security  is 
not  accomplished  by  the  publication  of 
any  advertisement. 

(c)  Filing  of  notice  of  sales.  Within  30 
days  after  the  first  sale  of  the  securities, 
every  six  months  after  the  first  sale  of 
the  securities  and  not  later  than  30  days 
after  the  last  sale  of  securities  in  an 
offering  pursuant  to  this  section,  the 
issuer  shall  file  with  the  Corporation  a 
report  describing  the  results  of  the  sale 
of  securities  as  required  by  S  563g.l2(b) 
of  this  Part. 

(d)  Limitation  on  resale.  Except  as 
provided  for  in  paragraph  (d)(3)  of  this 
section,  securities  acquired  in  a 
transaction  under  this  exemption  shall 
not  be  resold  or  otherwise  disposed  of 
for  a  period  of  two  years  from  the  date 
of  the  initial  sale  without  the  prior 
written  consent  of  the  Corporation. 

(1)  The  issuer  shall  exercise 
reasonable  care  to  ensure  that  the 
purchasers  of  the  securities  are  not 
purchasing  for  resale  or  distribution, 
which  reasonable  care  shall  include,  but 
not  be  limited  to.  the  following: 

(i)  Reasonable  inquiry  to  determine  if 
the  purchaser  is  acquiring  the  securities 
for  himself  or  for  other  persons; 

(ii)  Written  disclosure  to  each 
purchaser  prior  to  sale  that  the 
securities  cannot  be  resold  or  otherwise 
disposed  for  a  period  of  two  years 
without  the  prior  written  consent  of  the 
Corporation  except  as  to  transfers 
provided  for  in  paragraph  (d)(3)  of  this 
section;  and 

(iii)  Placement  of  an  appropriate 
legend  on  the  certificate  or  other 
document  that  evidences  the  restricted 
nature  of  the  securities. 

(2)  When  the  securities  are  lawfully 
transferred  without  the  consent  of  the 
Corporation  pursuant  to  paragraph  (d)(3) 
of  this  section,  or  transferred  with  the 
consent  of  the  Corporation,  then  the 
holding  periods  may  run  consecutively 
from  the  date  of  sale  in  connection  with 
the  initial  transaction  exempt  under  this 
§  563g.4. 

(3)  Prior  written  ponsent  of  the 
Corporation  shall  not  be  required  under 
this  paragraph  for  a  transfer: 

(i)  To  the  issuer; 

(ii)  Pursuant  to  an  order  or  process  of 
any  court; 
(iii)  To  an  "accredited  investor;" 


(iv)  To  the  transferor's  ancestors, 
descendants  or  spouse,  or  any  custodian 
or  trustee  for  the  account  of  the 
transferor  or  the  transferor's  ancestors, 
descendants  or  spouse;  or  to  a 
transferee  by  a  trustee  or  custodian  for 
the  account  of  the  transferee  or  the 
transferee's  ancestors,  descendants  or 
spouse; 

(v)  By  way  of  gift  or  donation  inter 
vivos  or  on  death; 

(vi)  By  a  trustee  to  a  successor  trustee 
when  such  transfer  does  not  involve  a 
change  in  the  beneficial  ownership  of 
the  securities: 

(vii)  In  a  transaction  which  would 
have  been  exempt  from  the  offering 
circular  requirements  of  §  563g  2,  by 
operation  of  §  563g.3  or  §  563g.4  of  this 
Part,  if  the  transfer  was  made  by  an 
insured  institution. 

§  S63g.S    FHing  and  signature 
requirements. 

(a)  Procedures.  An  offering  circular,    . 
amendment,  notice,  report,  or  other 
document  required  by  this  Part  shall, 
unless  otherwise  indicated,  be  filed  in 
accordance  with  the  requirements  of 

§  563b.8(e)(l).  (3)  and  (4).  (f)  through  (q). 
and  (s),  of  this  Subchapter. 

(b)  Number  of  copies.  (1)  Unless 
otherwise  required,  any  filing  under  this 
Part  shall  include  10  copies  of  the 
document  to  be  filed  with  the 
Corporation,  as  follows: 

(i)  Seven  copies,  which  shall  include 
one  manually  signed  copy  with  exhibits, 
three  conformed  copies  with  exhibits, 
and  three  conformed  copies  without 
exhibits,  to  the  Corporate  and  Securities 
Division,  Office  of  General  Counsel;  and 

(ii)  Three  copies,  which  shall  include 
one  manually  signed  copy  with  exhibits 
and  two  conformed  copies  without 
exhibits,  to  the  Principal  Supervisory 
Agent. 

(2)  Within  five  days  after  the  effective 
date  of  an  offering  circular  or  the 
commencement  of  a  public  offering  after 
the  effective  date,  whichever  occurs 
later,  25  copies  of  the  offering  circular 
used  Ihall  be  filed  with  the  Corporation, 
as  follows:  22  copies  to  the  Corporate 
and  Securities  Division,  Office  of 
General  Counsel,  and  three  copies  to  the 
Principal  Supervisory  Agent. 

(3)  After  the  effective  date  of  an 
offering  circular,  an  offering  circular 
which  varies  from  the  form  previously 
filed  shall  not  be  used,  unless  it  includes 
only  non-material  supplemental  or 
additional  information  and  until  10 
copies  have  been  filed  with  the 
Corporation  in  the  manner  required. 

(c)  Signature.  (1)  Any  offering  circular, 
amendment,  or  consent  filed  with  the 
Corporation  pursuant  to  this  Part  shall 
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indude  and  atlached  manualiy  signed 
signature  page  which  authoriaes  the 
filing  and  has  been  signed  by: 

(i)  The  issuer,  by  its  duly  anIhoriEed 
representative; 

(ii)  The  issuer's  ^ocipal  executive 
officer; 

(iii)  The  issuer's  principal  financial 
officer 

(iv)  The  issuer's  principal  accounting 
officer;  and 

(v)  At  least  a  majority  of  the  issuer's 
directors. 

(2)  Any  other  document  filed  pursuant 
to  this  Part  shall  be  signed  by  a  person 
authorized  to  do  so. 

(3)  At  least  two  copies  of  every 
document  filed  pursuant  to  this  Part 
shall  be  manually  signed,  and  every 
copy  of  a  document  filed  shall: 

(i)  Have  the  name  of  each  person  who 
signs  typed  or  printed  beneath  the 
signature; 

(ii)  State  the  capacity  or  capacities  in 
which  the  signature  is  provided; 

(iii)  Provide  the  name  of  each  director 
of  the  issuer,  if  a  majority  of  directors  is 
required  to  sign  the  document;  and 

(iv)  With  regard  to  any  cc^ies  not 
manually  signed,  bear  typed  or  printed 
signatures. 

§  563g.6    Effective  date. 

An  offering  circular  filed  by  an 
insured  institution  shall  be  deemed  to  be 
automatically  declared  effective  by  the 
Corporation  on  the  twentieth  day  after 
filing  or  on  such  earher  date  as  the 
Corporation  may  determine  for  good 
cause  shown:  Provided,  that: 

(a)  If  any  amendment  is  fHed  prior  to 
the  effective  date,  the  off'ering  circular 
shall  be  deemed  to  have  been  filed 
when  such  amendment  was  filed; 

(b)  The  period  until  automatic 
effectiveness  under  this  section  shall  be 
stated  at  the  bottom  of  the  facing  page 
of  the  Form  OC  or  any  amendment; 

(c)  The  effectiveness  will  be  delayed 
if  a  duly  authorized  amendment, 
telegram  confirmed  in  writing,  or  letter 
states  that  the  effectiveness  date  is 
delayed  until  a  further  amendment  is 
filed  specifically  stating  that  the  offering 
circular  will  become  effective  in 
accordance  with  this  section;  and 

(d)  If  it  appears  to  the  Corporation  at 
any  time  that  the  offering  circular 
includes  any  untrue  statement  of  a 
material  fact  or  omits  to  state  any 
material  fact  required  to  be  stated 
therein  or  necessary  to  make  the 
statements  therein  not  misleading,  then 
the  Federal  Home  Loan  Bank  Board,  as 
the  operational  head  of  the  Corporation, 
may  pursue  any  remedy  it  is  authorized 
to  pursue  under  Section  407  of  the 
National  Housing  Act  of  1934,  as 
amended,  (12  U.S.C.  1730)  including,  but 


not  limited  to,  instilMtion  of  cease^nd- 

desist  proceedings. 

S  563g.7    Fonn,  oontwit,  and  accounting. 

(a)  Form  and  content.  Any  offering 
circular  or  aiHtwdinent  filed  frarsaanl  to 

this  Part  shalk 

(1)  Be  filed  under  cover  of  Form  OC. 
whkh  is  under  Part  563b  of  this 
Subchapter; 

(2)  Comply  with  ike  re<|uirenients  of 
Items  3  and  4  of  Form  OC  and  the 
requirements  of  all  items  of  the  form  for 
registration  (17  CFR  Part  239)  that  ike 
issuer  would  be  eligible  to  use  were  it 
required  to  register  the  securities  under 
the  Securities  Act; 

(3)  Comply  with  all  item  requirements 
of  the  Form  S-1  (17  CFR  Part  239)  for 
registration  under  the  Securities  Act  if 
the  institution  issuing  the  securities  is 
not  in  compliance  with  the 
Corporation's  regulatory  net-worth 
requirements  during  the  time  the       ^ 
offering  is  made; 

(4)  Where  a  form  specifies  that  the 
information  required  by  an  item  in  the 
Commission's  Regulation  S-K  (17  CFR 
Pari  229]  should  be  furnished,  include 
the  information  as  modified  by  any 
corresponding  item  in  Form  PS.  which  is 
under  Part  563b  of  this  Subchapter,  and 
all  of  the  information  required  by  Item  7 
of  such  Form  PS; 

(5)  Include  after  the  facing  page  of  the 
Form  OC  a  cross-reference  sheet  tisting 
each  item  requirement  of  the  form  for 
registration  under  the  Securities  Act  and 
indicate  for  each  item  the  applicable 
heading  or  subheading  in  the  offering 
circular  under  which  the  required 
information  is  disclosed; 

(6)  Include  in  Part  II  of  the  Form  OC 
the  applicable  undertakings  required  by 
the  form  for  registration  under  the 
Securities  Act; 

(7)  If  the  issuer  has  not  previously 
been  required  to  file  reports  pursuant  to 
section  13(a)  of  the  Exchange  Act  or 

§  563g.l8  of  this  part  include  in  Part  II. of 
Form  OC  the  following  undertaking: 
"The  issuer  hereby  undertakes,  in 
connection  with  any  distribution  of  the 
offering  circular,  to  have  a  preliminary 
or  effective  offering  circular  including 
the  information  required  by  this  Part 
distributed  to  all  persons  expected  to  be 
mailed  confirmations  of  sale  not  less 
than  48  hours  prior  to  the  time  such 
confirmations  are  expected  to  be 
mailed." 

(8)  In  offerings  involving  the  issuance 
of  warrants,  subscription  rights  or 
conversion  rights  within  the  meaning  of 
§  563g.l(9].  include  in  Part  II  of  Form  OC 
an  undertaking  to  provide  a  copy  of  the 
issuer's  most  recent  audited  financial 
statements  to  persons  exercising  such 
warrants  or  rights  prior  to  or 


simukaaeoinly  witii  the  exerciae 
thereof. 

(9)  Include  as  supplemental 
information  and  not  as  part  of  the  Form 
OC  and  oniy  with  respect  to  de  aovo 
offerings,  a  copy  of  the  application  for 
permission  to  organize  for  federally- 
chartered  institutions,  and  a  o^y  of  the 
application  for  insurance  of  accounts  for 
state-chartered  institutions;  and 

(10)  In  addition  to  the  information 
expressly  required  to  be  included  by  this 
section,  there  shall  be  added  such 
further  material  information,  if  any,  as 
may  be  necessary  to  make  die  reqwired 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not 
misleading. 

(b)  Accounting  requiremeats.  To  be 
declared  effective,  an  offering  ciradar  or 
amendment  shall  satisfy  the  accounting 
requirements  in  Subpart  A  of  Part  563c 
of  this  Subchapter  and.  to  the  extent 
they  are  not  inconsistent  the  accounting 
rules  in  the  Commission's  Regulatioas 
S-X  (17  CFR  Part  210)  and  the  financial 
information  requirements  in  the 
Commission's  Regulation  S-K  (17  CFR 
Part  229). 


S563gJ    Useoftbeoffartaf < 

(a)  An  oftning  orcular  or  iiw  ilntept 

declared  effective  by  the  Corporation 
shall  not  be  used  more  than  nine  flMnths 
after  the  effective  date  rnilesa  the 
information  contamed  therein  is  as  of  a 
date  not  more  than  16  months  prior  to 
such  use. 

(b)  An  offering  circular  filed  uader 
S  563g.5(b)(3)  of  this  Part  shall  net 
extend  the  period  for  which  an  effective 
offering  circular  or  amendment  may  be 
used  under  paragraphs  (c)  of  this 
section. 

(c)  If  any  event  arises,  or  change  in 
fact  occurs,  after  the  effective  date  and 
such  event  or  change  in  fact 
individually  or  in  the  aggregate,  results 
in  the  offering  circular  containtng  any 
untrue  statement  of  material  fact  or 
omitting  to  state  a  material  fact 
necessary  in  order  to  make  statements 
made  in  the  offering  circular  not 
misleading  under  the  circumstances, 
then  no  offering  circular,  which  has  been 
declared  effective  under  diis  part,  shall 
be  used  until  an  amendment  reflecting 
such  event  or  change  in  fact  has  been 
filed  with,  and  declared  effective  by,  tfie 
Corporation. 

§  563g.9    Escrow  requtremaoL 

(a)  Any  funds  received  in  an  offering 
which  is  offered  and  sold  on  a  best 
efforts  all-or-none  condition  or  with  a 
minimum-maximum  amount  to  be  sold 
shall  be  held  in  an  escrow  or  simitar 
separate  account  until  such  time  as  all 
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of  the  securities  are  sold  with  respect  to 
a  best  efforts  all-or-none  o^ering  or  the 
stated  minimum  amount  of  securities  are 
sold  in  a  minimum-maximum  offering. 

(b)  If  the  amount  of  securities  required 
to  be  sold  under  escrow  conditions  in 
paragraph  (aj  of  this  section  are  not  sold 
within  the  time  period  for  the  offering  as 
disclosed  in  the  offering  circular,  all 
funds  in  the  escrow  account  shall  be 
promptly  refunded  unless  the 
Ckirporation  otherwise  approves  an 
extension  of  the  offering  period  upon  a 
showing  of  good  cause  and  provided 
that  the  extension  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

S  S63g.10    Unsafe  or  unsound  practices. 

It  shall  constitute  an  unsafe  or 
unsound  practice  within  the  meaning  of 
section  5(d)  of  the  Home  Owners'  Loan 
Act  of  1933  (12  U.S.C.  1464(d))  and 
section  407(e)  of  the  National  Housing 
Act  of  1934  (12  U.S.C.  1730(e))  for  any 
person,  directly  or  indirectly, 

(a)  To  employ  any  device,  scheme  or 
artiHce  to  defraud, 

(b)  To  make  any  untrue  statement  of  a 
material  fact  or  to  omit  to  state  a 
material  fact  necessary  in  order  to  make 
statements  made,  in  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading,  or 

(c)  To  engage  in  any  act.  practice,  or 
course  of  business  which  operates  as  a 
fraud  or  deceit  upon  any  person, 

in  connection  with  the  purchase  or  sale 
of  any  security  of  an  insured  institution. 
Nothing  in  this  S  563g.l0  shall  be 
construed  as  a  limitation  on  the 
applicability  of  section  10(b)  of  the 
Exchange  Act  (15  U.S.C.  78j(b))  or  Rule 
lOb-5  promulgated  thereunder  (17  CFR 
240.10b-5). 

§  563g.1 1    Withdrawal  or  abandonment 

(a)  Any  offering  circular,  amendment, 
or  exhibit  may  be  withdrawn  prior  to 
the  effective  date.  A  withdrawal  shall 
be  signed  and  state  the  grounds  upon 
which  it  is  made.  Any  documents 
withdrawn  will  not  be  removed  from  the 
files  of  the  Corporation,  but  will  be 
marked  "Withdrawn  upon  the  request  of 
the  issuer  on  (date)." 

(b)  When  an  offering  circular  or 
amendment  has  been  on  Hie  with  the 
Corporation  for  a  period  of  nine  months 
and  has  not  become  effective  the 
Corporation  may,  in  its  discretion, 
determine  whether  the  filing  has  been 
abandoned,  after  notifying  the  issuer 
that  the  filing  is  out  of  date  and  must 
either  be  amended  to  comply  with  the 
applicable  requirements  of  this  Part  or 
be  withdrawn  within  30  days  after  the 
date  of  such  notice.  Where  a  Filing  is 
abandoned,  the  documents  will  not  be 


removed  from  the  Tiles  of  the 
Corporation,  but  will  be  marked 
"Declared  abandoned  by  the  FSLIC  on 
(date)." 

§5630.12    SacuritiM  sal*  report 

(a)  Within  30  days  after  the  first  sale 
of  the  securities,  every  six  months  after 
the  first  sale  of  seciu'ities  and  not  later 
than  30  days  after  the  last  sale  of 
securities  in  an  offering  pursuant  to 

§  563g.2  of  this  Part,  the  issuer  shall  file 
with  the  Corporation  a  report  describing 
the  results  of  the  sale  of  the  securities, 
which  shall  include  all  of  the 
information  required  by  Form  G-12  set 
forth  at  S  563g.20  of  this  Part  and  shall 
also  include  the  following: 

(1)  The  name,  address,  and  docket 
number  of  the  issuer; 

(2)  The  title,  number,  aggregate  and 
per-unit  offering  price  of  the  securities 
sold; 

(3)  The  aggregate  and  per-unit  dollar 
amounts  of  actual  itemized  expenses, 
discounts  or  commissions,  and  other 
fees; 

(4)  The  aggregate  and  per-unit  dollar 
amounts  of  the  net  proceeds  raised,  and 
the  use  of  proceeds  therefrom;  and 

(5)  The  number  of  purchases  of  each 
class  of  securities  sold  and  the  number 
of  owners  of  record  of  each  class  of  the 
issuer's  equity  securities  after  the 
issuance  of  the  securities  or  termination 
of  the  offer. 

(b)  Within  30  days  after  the  first  sale 
of  the  securities,  every  six  months  after 
the  first  sale  of  the  securities  and  not 
later  than  30  days  after  the  last  sale  of 
securities  in  a  offering  pursuant  to 

9  563g.4  of  this  Part,  the  issuer  shall  file 
with  the  Corporation  a  report  describing 
the  results  of  the  sale  of  securities, 
which  shall  include  all  of  the 
information  required  by  Form  G-12  set 
forth  at  §  563g.20  of  this  Part,  and  shall 
also  include  the  following: 

(1)  All  of  the  information  required  by 
paragraph  (a)  of  this  section; 

(2)  A  detailed  statement  of  the  factual 
and  legal  grounds  for  the  exemption 
claimed;  and 

§  S63g.13    Pubtic  disclosure  and 
confidential  treatment 

(a)  Any  offering  circular,  amendment, 
exhibfl.  notice,  or  report  filed  pursuant 
to  this  Part  will  be  publicly  available. 
Any  other  related  documents  will  be 
treated  in  accordance  with  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  and 
Parts  505  and  505a  of  this  Chapter. 

(b)  Any  requests  for  confidential 
treatment  of  information  in  a  document 
required  to  be  filed  under  this  Part  shall 
be  made  as  required  under  Commission 


Rule  24b-2  (17  CFR  240.24b-2)  under  the 
Exchange  Act. 

§5630.14    Waiver. 

(a)  The  Corporation  may  waive  any 
requirements  of  this  Part,  or  any 
required  information: 

(1)  Determined  to  be  unnecessary  by 
the  Corporation; 

(2)  In  coruiection  with  a  transaction 
approved  by  the  Corporation  for 
supervisory  reasons,  or 

(3)  Where  a  provision  of  this  Part 
conflicts  with  a  requirement  of 
applicable  state  law. 

(b)  Any  condition,  stipulation  or 
provision  binding  any  person  acquiring 
a  security  issued  by  an  insured 
institution  which  seeks  to  waive 
compliance  with  any  provision  of  this 
Part  shall  be  void,  unless  approved  by 
the  Corporation. 

§  563g.  1 5    Requests  for  interpretive  advice 
or  waiver. 

Any  requests  to  the  Corporation  for 
interpretive  advice  or  a  waiver  with 
respect  to  any  provision  of  this  Part 
shall  satisfy  Uie  following  requirements: 

(a)  A  copy  of  the  request,  including 
any  attachments,  shall  be  filed  with  the 
Office  of  General  Counsel,  Corporate 
and  Securities  Division; 

(b)  The  provisions  of  this  Part  to 
which  the  request  relates,  the 
participants  in  the  proposed  transaction, 
and  the  reasons  for  the  request,  shall  be 
specifically  identified  or  described;  and 

(c)  The  request  shall  include  a  legal 
opinion  as  to  each  legal  issue  raised  and 
an  accounting  opinion  as  to  each 
accounting  issue  raised. 

§  S63g.16    Delayed  or  continuous  offering 
and  sale  of  securities. 

Any  offer  or  sale  of  securities  under 
§  563g.2  of  this  Part  may  be  made  on  a 
continuous  or  delayed  basis  in  the 
future,  if: 

(a)  The  securities  would  satisfy  all  of 
the  eligibility  requirements  of  the 
Commission's  Rule  415. 17  CFR  230.415; 
and 

(b)  The  institution  issuing  the 
securities  is  in  compliance  with  the 
Corporation's  regulatory  net-worth 
requirements  during  the  time  the 
offering  is  made. 

§  563g.17    Direct  sales  of  securities  at  an 
office. 

Securities  of  an  insured  institution  or 
an  affiliate  shall  only  be  offered  or  sold 
at  an  office  of  an  insured  institution  or 
an  affiliate,  if: 

(a)  No  commissions  are  paid  to  any 
employee  or  other  person; 

(b)  No  offers  or  sales  are  made  by 
tellers  or  at  the  teller  counter,  or  by 
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comparable  persons  at  comparable 
locations: 

(c)  Offers  and  sales  are  made  only  by 
regular,  full-time  employees; 

(d)  The  institution  issuing  the 
securities  is  in  compliance  with  the 
Corporation's  regulatory  net-worth 
requirements  during  the  time  the 
offering  is  made,  except  that  such 
compliance  is  not  required  for 
repurchase  agreements  issued  in 
compliance  with  {  563.8-4  of  this 
Subchapter. 

§  563g.18    Currtnt  and  periodic  reports. 

(a)  Each  insured  institution  which  files 
an  offering  circular  which  becomes 
effective  pursuant  to  this  part,  after  such 
effective  date,  shall  file  with  the 
Corporation  periodic  and  current  reports 
on  Forms  &-K,  10-Q  and  10-K  as  may  be 
required  by  section  13  of  the  Exchange 
Act  (15  U.S.C.  78m)  as  if  the  securities 
sold  by  such  offering  circular  were 
securities  registered  pursuant  to  Section 
12  of  the  Exchange  Act  (15  U.S.C.  7Ql). 
The  duty  to  file  periodic  and  current 
reports  under  this  section  shall  be 
automatically  suspended  if  and  so  long 
as  any  issue  of  securities  of  the  insured 
institution  is  registered  pursuant  to 
Section  12  of  the  Exchange  Act  (15 
U.S.C.  78/).  The  duty  to  file  under  this 
section  shall  also  be  automatically 
suspended  as  to  any  fiscal  year,  other 
than  the  fiscal  year  within  which  such 
offering  circular  became  effective,  if,  at 
the  beginning  of  such  fiscal  year,  the 
securities  of  each  class  to  which  the 
offering  circular  relates  are  held  of 
record  by  less  than  three  hundred 
persons. 

(b)  For  purposes  of  registering 
securities  under  sections  12(b)  or  12(g) 
of  the  Exchange  Act,  as  issuer  subject  to 
the  reporting  requirements  of  paragraph 
(a)  of  this  section  may  use  the 
Commission's  registration  statement  on 
Form  10  or  Forms  8-A  or  8-B  as 
applicable.  - 

§  563g.19    Approval  of  ttw  security. 

Any  securities  of  an  insured 
institution  which  are  not  exempt  under 
this  Part  and  are  offered  or  sold 
pursuant  to  an  offering  circular  which 
becomes  effective  under  this  Part,  are 
deemed  to  be  approved  as  to  form  and 
terms  for  purposes  of  §  563.1  of  this 
Subchapter. 

§  563g.20    Form  for  securities  sale  report 

Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW.,  Washington,  DC  20552 

Form  G-12— Securities  Sale  Report  Pursumit 
to  Rule  563g.l2 

FHLBB  No. 

Issuer's  Name: 

Address: 


If  in  organization,  state  the  date  of 
certirication  of  inuirance  of  accounts: 


State  the  title,  number,  aggregate  and  per-unit 
offering  price  of  the  securities  sold: 


State  the  aggregate  and  per-unit  dollar 
amounts  of  actual  itemized  offering  expenses, 
discounts,  commissions,  and  other  fees: 

State  the  aggregate  and  per-unit  dollar 
amounts  of  the  net  proceeds  raised: 

Describe  the  use  of  proceeds.  If  unknown, 
provide  reasonable  estimates  of  the  dollar 
amount  allocated  to  each  purpose  for  which 

the  proceeds  will  be  used: 

State  the  numt>er  of  purchasers  of  each  class 
of  securities  sold  and  the  number  of  owners 
of  record  of  each  class  of  the  issuer's  equity 
securities  at  the  close  or  termination  of  the 

offering: 

For  a  non-public  offering,  also  state  the 
factual  and  legal  grounds  for  the  exemption 
claimed  (attach  additional  pages  if 

necessary): 

For  a  non-public  offering,  all  offering 

materials  used  should  be  listed: ■■ 

Person  to  Contact: 

Telephone  No.: 

The  issuer  has  duly  caused  this  securities 
sale  report  to  be  signed  on  its  behalf  by  the 
undersigned  person. 

Date  of  securities  sale  report: 

Issuer 

Signature: 

Name: 

Title: 


Instruction:  Print  the  name  and  title  of  the 
signing  representative  under  his  signatures. 
Ten  copies  of  the  securities  sale  report  should 
be  filed,  including  two  copies  manually 
signed,  as  required  under  12  CFR  563g.5. 
Attention: 

Intentional  misstatements  or  omissions  of 
fact  constitute  violations  of  Federal  law  (See 
18  U.S.C.  1001  and  12  CFR  563.18(b)). 

§  S63g.21    Filing  of  copies  of  offering 
circulars  in  certain  exempt  offerings. 

A  copy  of  the  offering  circular,  or 
similar  document,  if  any,  used  in 
connection  with  an  offering  exempt  from 
the  offering  circular  requirements  of 
S  563g.2  by  reason  of  §  §  563g.3(f)  or 
563g.4  of  this  Part  shall  be  mailed  to  the 
Corporation  within  30  days  after  the 
first  sale  of  such  securities.  Such  copy  of 
the  offering  circular,  or  similar 
document,  is  solely  for  the  information 
of  the  Corporation  and  shall  not  be 
deemed  to  be  "filed"  with  the 
Corporation  pursuant  to  §  563g.2  of  this 
Part.  The  mailing  to  the  Corporation  of 
such  offering  circular,  or  similar 
document,  shall  not  be  a  pre-condition 
of  the  applicable  exemption  fit)m  the 
offering  circular  requirements  of  §  563g.2 
of  this  Part. 

§563g.22    Delegation  of  suttMHity. 

The  General  Counsel,  Deputy  General 
Counsel,  Associate  General  Counsel  for 


Corporate  and  Securities  or  their 
designee,  is  authorized  to  act  on  or 
exercise  the  Corporation's  authority 
pursuant  to  this  Part. 

By  the  Federal  Home  Loan  Bank  Board. 
|eff  Sconyen. 
Secretary. 

|FR  Doc.  85-30731  Filed  12-^0-85  8:45  am| 
BiujNG  coos  SraiM)!-!! 


HATKNIAL  CREDIT  UMON 
ADMINISTRA'nON 

12  CFR  Part  741 

Requirements  for  Insurance  and 
voiuniary  i  efiraiiauun  or  mauranca 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMANV:  NCUA  has  received  Office  of 

Management  and  Budget  (OMB) 
approval  of  its  information  collection 
requirements  in  its  regulation  providing 
for  capitalization  of  the  National  Credit 
Union  Share  Insurance  Fund  through  the 
maintenance  of  a  deposit  by  each 
insured  credit  imion.  This  document 
confirms  the  control  numbers  and 
expiration  dates  assigned  by  OMB  for 
the  information  collection  requirements. 

EFFECnVE  DATE  December  31. 1985. 
address:  National  Credit  Union 
Administration.  1776  G  Street,  NW. 
Washington.  DC  20456. 
FOR  FURTHER  WFORMATION  CONTACT: 

D.  Michael  Riley,  Director.  Office  of 
Examination  and  Insurance  or  Wilmer 
A.  Theard.  Program  Officer.  Telephone 
(202)  357-1142  and  (202)  357-1065. 
respectively. 

SUPPLEMENTARY  INfOniATION:  On 

Wednesday.  October  17. 1984.  the  final 
nde  entitled  "Capitalization  of  the 
National  Credit  Union  Share  Insivance 
Fund"  was  published  in  the  Federal 
Register  (49  FR  40561)  (12  CFR  741  and 
746).  A  statement  regarding  OMB 
clearance  of  information  collection 
requirements  in  the  final  rule  was 
inadvertently  omitted.  On  Thursday, 
October  25, 1964  (49  FR  429181)  a 
statement  regarding  submission  of  the 
final  rule  to  OMB  was  published.  OMB 
approval  of  the  information  collection 
requirements  found  in  Section  741.5(f) 
was  obtained  on  December  13, 1985.  The 
approval  is  valid  through  December  31, 
1987.  The  OMB  control  number  assigned 
to  the  information  collection 
requirements  is  3133-0073.  OMB 
approval  of  the  information  collection 
requirements  found  in  741.7(a)  was 
obtained  on  December  16, 1985.  The 
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approval  is  valid  through  December  31. 
1987.  The  OMB  control  number  assigned 
to  the  information  collection 
requirements  is  3133-0004.  Section  795.1 
of  the  NCUA  Regulations  (12  CFR  795.1) 
lists  current  OMB  control  numbers.  The 
control  numbers  for  Part  741  are  already 
listed  as  the  control  numbers  for  the 
regulation  prior  to  its  October  1984 
revision.  Therefore,  Section  795.1  need 
not  be  amended. 

Dated:  December  23. 1985. 
RoaeuMry  Brarfy. 

Secretary  of  the  NCUA  Board. 

|FR  Doc  85-30572  Filed  12-30-85;  8:45  am] 

ICOeC  7S3ft.«t-ll 


12  CRI  Part  748 

Report  of  Crime  or  Catastrophic  Act 

AOCNCV:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 


:  This  rule  revises  Part  748  of 
the  NCUA  Rules  and  Regulations.  The 
revised  rule  provides  a  new  criminal 
referral  form,  NCUA  Form  2362,  for  use 
by  federally  insured  credit  unions  in 
reporting  suspected  criminal  activity  to 
the  NCUA  Regional  Directors,  the  U.S. 
Attorney,  and  the  Federal  Bureau  of 
Investigation. 

EFFECnvc  date:  December  31. 1985. 
ADORESS:  National  Credit  Union 
Administration,  1776  G  Street.  NW. 
Washington.  DC  20456. 
RM  RJRTNER  ITOWMATIOW  CONTACT: 

D.  Michael  Riley.  Director,  Office  of 
Examination  and  Insurance,  or  Wilmer 
A.  Theard.  Telephone  Number  (202)  357- 
1065. 

SUI>PI.EMENTAflV  INFORMATKMC 
Background 

The  Bank  Fraud  Working  Group 
(Group)  was  formed  in  1984  for  the 
purpose  of  bringing  together  the  various 
federal  financial  institutions'  regulatory 
.and  law  enforcement  agencies  to  meet 
and  recommend  improvements  in  the 
federal  bank  fraud  enforcement  effort 
The  Group  is  comprised  of 
representatives  from  NCUA.  the  Federal 
Reserve  Board,  the  Comptroller  of  the 
Currency,  the  Federal  Home  Loan  Bank 
Board,  the  Federal  Deposit  Insurance 
Corporation,  the  Federal  Bureau  of 
Investigation,  and  the  Department  of 
Justice. 

Among  other  things  the  Group  drafted 
suggestions  on  procedures  and  forms 
with  respect  to  criminal  referrals.  The 
Croup  endorsed  the  preparation  of  a 
uniform  referral  form  to  be  used  by  the 
signatory  financial  supervisory  agencies 


and  by  their  regulated  financial 
institutions  when  referring  suspected 
criminal  activities  to  the  Department  of 
lufltice.  the  various  U.S.  Attorneys,  and 
the  Federal  Bureau  of  Investigation.  The 
NCUA  Form  2362.  Criminal  Referral 
Form,  reflects  that  agreement 

The  NCUA  published  the  proposed 
rule  in  the  Federal  Register  issue  of 
September  13. 1965  (50  FR  37380). 

Scope  of  Rule  Change 

The  previous  rule  required  all 
federally  insured  credit  unions  to  report 
criminal  and  catastrophic  acts.  The 
major  change  reflected  in  the  revised 
rule  is  that  it  sets  forth  a  specific  form, 
NCUA  Form  2362  for  use  in  referring 
crimes.  The  form  is  to  be  completed  and 
Tiled  with  the  NCUA  Regional  Director, 
the  local  U.S.  Attorney  and  the  Federal 
Bureau  of  Investigation  in  the  case  of 
any  crime  or  suspected  crime,  with 
limited  exceptions  discussed  below.  The 
form  contains  the  minimal  essential 
information  needed  by  the  Department 
of  Justice  to  meet  its  commitment  to 
regularly  investigate  and  prevent  crime 
in  our  nation's  Hnancial  institutions.  The 
content  of  the  NCUA  form  closely 
follows  the  format  and  questions  of  the 
form  drafted  by  the  Working  Group. 
However,  terms  common  to  credit  union 
operations  have  been  used  whenever 
possible. 

The  reporting  requirements  for  crimes 
and  the  new  NCUA  form  are  set  forth  in 
a  new  {  74ai(c)  of  the  regulation. 
Section  748.1(b)  which  previously  dealt 
with  both  crimes  and  catastrophic  acts, 
has  been  revised  to  address  only 
catastrophic  acts.  Also.  9  748.1(b]  has 
been  clarified  by  adding  a  definition  of 
"catastrophic  act." 

Other  Comments 

The  NCUA  Board  received  four 
comments  on  the  Criminal  Referral  Form 
and  its  implementing  Regulation.  Two 
comments  were  from  Federal  credit 
unions  and  two  were  from  trade 
associations.  Generally,  each  of  the 
commenters  expressed  concern 
regarding  two  areas: 

1.  A  need  to  provide  definitions  for 
many  of  the  terms  used  in  the  form. 

2.  Potential  civil  liability  for  FCUs 
who,  in  good  faith,  may  submit  referrals 
on  innocent  persons. 

In  response  to  the  first  concern,  the 
Working  Group  has  taken  the  issue  of 
definitions  of  key  terms  under 
consideration  and  supplementary 
guidance  may  be  provided  at  a  later 
date. 

With  respect  to  potential  civil  liability 
for  defamation.  NCUA  does  not  agree 
that  Federal  credit  unions  will  be 
exposed  to  civil  liability  for  making 
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good  faiitfa  reports.  Federal  credit  unions 
have  a  common  law  duty  to  report  and 
will  have  a  statutory  duty  to  report 
crimes  and  suspected  criminal  activity 
upon  adoption  of  this  amendment. 

One  commenter  suggested  that  we 
include  a  reference  to  the  confidentiality 
of  the  report.  NCUA  believes  that  a 
statement  regarding  the  confidentiality 
of  the  report  would  be  helpful  and  has 
included  such  a  statement  on  the  final 
draft  of  the  form. 

Two  other  revisions  have  been  made 
to  the  form.  First  consistent  with  a 
recommendation  of  the  Working  Group 
a  minimum  dollar  amount  ($2,500)  has 
been  added,  which  must  be  exceeded 
before  an  institution  is  required  to 
submit  the  report  in  cases  where  the 
name  of  the  suspect  is  unknown. 
Reports  must  be  made  in  all  cases, 
however,  where  the  name  of  the  suspect 
is  known.  This  change  was  made  to 
avoid  burdening  institutions  with  filing 
reports  for  numerous  small  crimes  or 
disappearances  such  as  credit  card 
fraud,  ATM  fraud,  check  kiting  etc.. 
where  the  name  of  the  suspect  is 
unknown. 

Second,  NCUA  has  decided  to 
combine  the  long  and  short  form  into 
one  form.  In  those  situation  where  a 
short  form  would  normally  be  used,  the 
preparer  will  simply  complete  the  first 
two  pages  of  the  form  and  discard  the 
remaining  pages.  This  change  was 
implemented  to  further  simplify  the  form 
and  its  use- 
Some  commenters  suggested  that 
NCUA  provide  guidelines  in  Section  748 
for  developing  a  written  security 
program.  In  response  to  those  comments 
it  is  noted  that  the  NCUA  Accounting 
Manual  for  Federal  Credit  Unions. 
Section  5193.  Security  Devices  and 
Procedures,  provides  criteria  for 
developing  a  security  program. 

Regulatory  Procedures 

The  NCUA  Board  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  credit  unions.  As 
indicated  by  the  Federal  Bureau  of 
Investigation's  1984  statistics,  only  172 
violations  were  reported  and 
investigated  in  federally  insured  credit 
unions. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
rule  (NCUA  Form  2362)  have  been 
submitted  to  and  cleared  by  the  Office 
of  Management  and  Budget  (OMB).  The 
collection  is  approved  for  use  through 
July  31, 1988,  unless  continued,  and  is 
assigned  the  OMB  Number  3133-0094. 
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List  of  Subjects  in  12  CFR  Part  748 

Credit  unions.  Reporting  and 
recordkeeping  requirements.  Report  of 
Crime  or  Catastrophic  Act,  Security 
measures. 

By  the  National  Credit  Union 
Administration  on  the  12th  day  of  December 
1985. 

Rosemary  Brady, 
Secretary  of  the  NCU A  Board. 

Part  748  is  revised  to  read  as  follows: 

PART  748— REPORT  OF  CRIME  OR 
CATASTROPHIC  ACT 

Sec.  •  ^'^'' ■'' 

748.0  Security  program.  .       .    '^  - 

748.1  Filing  of  reports. 

Authority:  12  U.S.C.  1766(a). 
§  748.0    SecurRy  Program. 

(a)  Each  federally  insured  credit  union 
will  develop  a  written  security  program 
within  90  days  of  the  effective  date  of 
insurance. 

(b)  The  security  program  will  be 
designed  to  protect  each  credit  union 
office  from  robberies,  burglaries,  and 
larcenies;  to  prevent  destruction  of  vital 
records  as  deflned  in  the  Accounting 
Manual  for  Federal  Credit  Unions;  and 


to  assist  in  the  identification  of  persons 
who  commit  or  attempt  such  crimes. 

§748.1    FiHng  of  report*. 

(a)  Compliance  Report.  Each  federally 
insured  credit  union  shall  Hie  with  the 
regional  director  an  annual  statement 
certifying  its  compliance  with  the 
requirements  of  this  Part.  The  statement 
shall  be  dated  and  signed  by  the 
president  or  other  managing  officer  of 
the  credit  union.  The  statement  is 
contained  on  the  Report  of  Officials 
which  is  submitted  annually  by 
federally  insured  credit  unions  after  the 
election  of  officials.  In  the  case  of 
federally  insured  state-chartered  credit 
unions,  this  statement  can  be  mailed  to 
the  regional  director  via  the  state 
supervisory  authority,  if  desired.  In  any 
event,  a  copy  of  the  statement  shall 
always  be  sent  to  the  appropriate  state 
supervisory  authority. 

(b)  Catastrophic  Act  Report.  Each 
federally  insured  credit  union  will  notify 
the  regional  director  within  5  business 
days  of  an^  catastrophic  act  that  occurs 
at  its  ofnce(s).  A  catastrophic  act  is  any 
natural  disaster  such  as  a  flood, 
tornado,  earthquake,  etc.,  or  major  fire 
or  other  disaster  resulting  in  some 


physical  destruction  or  damage  to  the 
credit  union.  Within  a  reasonable  time 
after  a  catastrophic  act  occurs,  the 
credit  union  shall  ensure  that  a  record  of 
the  incident  is  prepared  and  filed  at  its 
main  office.  In  the  preparation  of  such 
record,  the  credit  union  should  include 
information  sufficient  to  indicate  the 
office  where  the  catastrophic  act 
occurred;  when  it  took  place;  the  amount 
of  the  loss,  if  any;  whether  any 
operational  or  mechanical 
denciency(ies)  might  have  contributed 
to  the  catastrophic  act;  and  what  has 
been  done  or  is  planned  to  be  done  to 
correct  the  deHciencylies). 

(c)  Criminal  Referral  Form.  Each 
federally  insured  credit  union  will  notify 
the  NCUA  regional  director,  the  U.S. 
Attorney,  and  the  Federal  Bureau  of 
Investigation  within  7  business  days  of 
any  crime  or  suspected  crime  that 
occurs  at  its  office(s),  utilizing  NCUA 
form  2362,  Criminal  Referral  Form. 
Copies  of  this  form  have  been 
distributed  to  all  federally  insured  credit 
unions.  Additional  copies  may  be 
obtained  by  contacting  the  appropriate 
NCUA  Regional  Office. 

BIUJNG  CODE  753S-01-M 
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CRIMINAL  REFERRAL  FORM 


AitMiNeA:  Thts  tonn  shouid  b«  filfiti  by  lh«  rt^ortrnq  crwM 
un^>«i  rot  l«««r  than  7  bu»in*M  dayft  lottowtng  m«  <)«scov«ry  o< 
trie  suso«ci«d  motanon.  Addition^  tniormation  not  readily 
ava<taDi«  at  tna  luna  o(  uunq  should  ba  suomttted  on  an 


On*  copy  o(  tha  comp<«tad  form  s^outd  b«  filed  wtm  eacti  ol 
the  foitowing  (1)  ma  local  US  Attorney.  (2)  tne  local  FBI 
otfice.  and  (3)  tna  National  Creo«t  Union  Administration 
(NCUA)  Rayonal  Offtca  wnara  tna  crad«t  union  is  locaiad 


acttvHy  lw»oHaa  actual  or  prebaMa  loas  el  lasa  than  S10.0M 
(balora  any  racowary  of  raimbursamant)  not  involving  an 
elected  or  appoiniad  official  mihin  the  meaning  of  12  USC 
Section  ITtti  or  an  amptoyea  of  ttta  credit  union  Criminal 
activity  involving  leaathan  S2,S0Oper  transaction  need  not  be 
reoorted  unfu  tfie  name  of  tite  auapect  is  known  or  it  is 
reasonably  believed  tliat  the  suspect  can  be  identified,  in  all 
cases,  regardless  of  amount,  a  report  should  be  suDrnmed  it 
the  name  of  the  suspect  is  known. 


CoMpiete  all  MaMa  om  Inis  fona  wfiefe  suspectea  crtininal 
ecttvHy  invelvee  aciwal  or  probewe  loes  (before  relMOMrse* 
meiM  or  recovery)  of  S10.000  or  greater  and  In  aN  caaee. 
regardiesa  ol  the  amount.  IneaMnf  ■ 
efUciei  aa  defined  by  Section  ill  e«  tt 
Act  (12  U.S.C.  Section  1761)  or  an  empleysa  ol  ma  af««t 
union.  For  purposes  of  this  form,  "suspected  cnmmal  activity" 
IS  anytnmg  for  whtch  tttere  is  a  tactual  basis  for  believing  that  a 
cnme  has  occurred 

TTie  r«CUA  Soerd  considers  this  report  conMdentiai  pursuant 
to  appiicabla  provisions  of  the  Privacy  Act.  5  USC  Saction 
S52a.  arto  tt>e  Freedom  of  Information  Act.  S  U  SuC.  Section 
552  Accordingly.  tt>a  report  and  tha  irttormation  that  it 
contains  may  t>e  shared  with  appropnate  law  enforcement 
agencies  consistent  with  appiicabla  laws  and  regulations,  in 
addition .  parsons  Identified  in  the  report  may  in  soma  circum- 
stances be  entitled  to  access  to  the  report  under  provieiona  ol 
thePnvacyAct  mnocaaaaHaaMlnlaiwaMoHlnmiafspertbe 
discleeed  by  a  eredN  union  olfMal  ar  emptoyaa  la  I 
(escept  a  lew  enforcement  agaacyt  er  | 
deelgnsled  for  distflbutlen  on  Me  tonn.  ^, 

See  Detailed  Instructions  on  Page  S  | 


> 


and  charter  or  ineuranee  eertlftcale  number  of  eredll  union. 


Nam^. 


LocMton 


Sun 


Charter/Insurance  cenificate  number . 


If  activity  occurred  at  branch  office(s).  please  identify 


ip 


2   Aasst  atae  el  credN  union  (millions  of  dollars) 


3   ApproBlmate  data  and  dollar  amount  (prtor  to  any  auowanct  lor  restitution  or  recovery)  of  suspected  violatton. 


Date 


Monm         Day         tm> 


Amount  (thousands  of  ooi'ars,  % 


4.  Sunmiary  eharaeterixatlon  of  the  suspected  Violation  C ^ ten  appropriate  boi(es) 
D  Defalcation/ Embezzlement  Q  Bnbery/Gratuity 

a  False  Statement  D  Misuse  of  Position  or  Self-Dealing 

Q  Check  Kiting  O  Mystenous  Disappearance  ^ 

D  Other  (Oescnbe) Z 


Applicable  Section(s)  of  Title  18.  US.  Code  (if  known  i  6<^  Kst  on  page  7.) 

5  TWa  waller  le  being  ralawad  to  Itie  FBI  m 
•MlkaU.S.Anemeyln  _ 

•«u*m» 


Sua* 


Ol, 


Siaw 


Ju*c<«i  Omwci  (•»  t»««>i 


X 


i  . 
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ti&it 


6   PwMn<s)  1luBp»rtert  ot  CHmkMl  VIototton  (if  more  than  on«.  uM  conNnuation  »h«et) 
a  Mama 


F<«« 


Address 


SirMI 

Data  of  Birth 


<^ 


Social  Security  No    (if  known) 


Omi 

b  Relationship  to  the  financial  institution  (check  all  applicable  blocks)  ._  x-  ^ 

D  Officer  D  Employee  D  Broker  D  S>>areholder 

Q  Oredor  Q  Agent  O  Borrower  D  Other  (tpecOy) 

c    Is  person  still  affiliated  with  tt>e  financial  institution    O  Yes    O  Uo 

If  no.    D  terminated    D  resigned  Oate 

Oescnbe  Circumstances  of  Separation  (it  necessary,  use  continuation  sheet) 


VoCam 


d.  Prior  or  related  referrals    O  Yes    Q  No    ff  yes.  p«ease  idenhfy  bnefly  by  name  and  dale. 


e.  Is  person  affiliated  with  any  otner  financial  institution    Q  Yes    O  No 

or  business  enterpnse.    D  Yes    D  isto    if  yes  to  enner  or  both,  please  identify. 


7    CxplanaUon/Oeacriptlon  of  Suspected  Violation.  (Give  a  brief  summary  of  the  suspected  viotation.  explaining  what  is 
unusual  or  irregular  at>out  the  transaction)  (if  necessary  use  continuation  sheet). 


8.  Has  there  been  a  contesaton?    D  Yes    D  No     it  so,  Oy  whom? 

9.  Offer  of  Aaaiatance.  The  individuals  listed  below  ar e/wtn  oe  authorized  to  discuss  this  referral  with  FBI  and  Department  of 
Justice  officials  and  to  assist  in  locating  or  expiamlog  jny  documents  pertinent  to  this  referral,  provided  tf<at  contact  is  f  >r$t 
made  with 


Name 


Telephone 

Name  

Name  

Name  


Position 


Telephone 
Telephone 
Telephone 
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10   Form  Preparad  by 

Position  


Agancy/ Institution 
Telephone 


Date 


-     ■  ■      4 

Complala  th«  remaining  quastion*  II  suspactad  criminal  activity  involvaa  probaMa  losa  (bafora  raimbursam^t  or  racovary)  of 
$10,000 or  graatar  and  In  all  casas.  ragardiasa  o«  amount,  involving  an  aiaclad  or  appotnlad  oHIciai  within  Iha  mining  of  1 2  U.S  C. 
Saction  1761  or  an  amployaa  of  tha  cradtt  union.  | 

1 1    Giva  a  Chronological  and  Complata  Account  ol  tha  Suapactad  Vioiallon.  (it  necessary,  use  continuation  sheet) 

•  Relate  key  events  to  documents  and  attach  copies  of  those  documents  i    '       ■       ■ 

•  Explain  who  benefited  financially  or  otherwise,  from  the  transaction,  how  much,  and  how.  f 

•  Furnish  any  explanation  of  the  transaction  provided  by  the  suspect  and  indicate  to  whom  and  when  it  was  given. 

•  Furnish  any  explanation  of  the  transaction  provided  by  any  other  person  , 
•- Indicate  where  the  suspected  violation  took  place  (eg.  mam  office,  branch,  other).                                  f 

•  Recommend  any  further  investigation  that  might  assist  law  enforcement  authorities  m  fully  examining  the  potential 
violation. 


1 2   Indicate  Whether  tha  Suspected  Violation  Appears  to  Be  an  Isolated  Incident  or  Whether  It  Relates  to  Other  Transactions. 

(Explain) 


'fHWSHii" 
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13   Eidiniofl  of  Informrtlon  trow  the  Helwrrt.  Has  any  p«f  t.n«nt  ^formation  been  exctuded  from  this  referral  as  a  resu.t  o\  any 
legal  Of  other  restraint?    D  Yes    D  No. 


If  so.  why? 


Have  the  excluded  information  or  documents  been  segregated  for  later  retrieval''    D  Yes    D  No         .  .  , 

14    Witnesses.  List  any  witness  who  might  have  information  about  the  suspected  violation  and  describe  their 
employment  Indicate  if  they  have  been  interviewed  (if  necessary,  use  continuation  sheet) 


Namt 


Position 


Address 


Telephone 


1    _ 

2.  _ 

3.  _ 

4.  _ 
5   „ 


position  Of 

Interviewed 

Yes 

No 

D 

a 

a 

a 

a 

a 

D 

□ 

a 

a 

15.  Discovery  and  Reporting 

a.  Who  discovered  the  suspected  violation  and  when'> 

b   Has  the  suspected  violation  been  reported  to  the  Board  of  Directors?    O  Yes    U  No    By  whom  and  when? 


c.  Has  the  Board  of  Directors  taken  action?    D  Yes    D  No    if  so.  what  and  when? 

d.  Has  the  suspected  violation  previously  been  reported  to  federal  or  local  law  enforcement  or  to  any  federal  or  state 
supervisory  agency?    D  Yes    D  No    If  so.  by  whom,  to  whom,  and  when? 


16.  Loss 

a.  Amount  of  loss  known  $ 

b.  Restitution  by  


In  the  amount  of  $ 


c   Name  of  Applicable  Surety  Bond  Company 

d   Amount  of  Bond  $ 

e.  Amount  of  deductible  $  


f    Was  claim  filed?    D  Yes    O  No 

g    Settlement  by  Surety  company  to  date  $ 

h.  Total  restitution  and  settlement  to  date  $ . — — ^ — 

i     Net  loss  (after  subtracting  any  amounts  paid  m  ••>e  form  of  restitution  of  settlement)  $ 
|.    Is  additional  loss  suspected?    D  Yes    D  No      If  yes.  explain) 


k    Has  the  suspected  violation  had  a  material  >nnc ) 
a  Yes    D  No    (If  yes,  explain) 


or  otherwise  affected  the  financial  soundness  of  the  institution? 


BEST  COPY  AVAILABLE 


■^PPHPK''' 


53300  Federal  Register  /  Vol.  50,  No.  251  /  Tuesday.  December  31. 1985  /  Rules  and  Regulations 


t^^mm  o*  f  •nanci«*  msntui'O'^ 


Continuation  Sheet 
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Principal  Criminal  StatulM 

18  U.S.C  2 — 'To  aid,  abet,  counsel, 
command,  induce  or  procure"  the 
commission  of  federal  offense. 

18  U.S.C.  201— Bribery  of  "public  ofRcers," 
including  elected  representatives,  jurors 
and  employees  of  any  department  or 
agency  of  the  federal  government,  and 
witnesses  in  official  proceedings,  e.g., 
anyone  who  gives,  offers  or  promises 
anything  of  value  to  a  public  official  or  a 
witness  with  the  intent  to  influence  that 
person's  ofTicial  functions. 

18  U.S.C  215— Kickbacks,  bribes.  Makes  it 
unlawful  for  any  officer,  director, 
employee,  agent  or  attorney  to  solicit, 
accept  or  give  anything  of  value  in 
connection  with  any  transaction  or 
business  of  any  financial  institution. 

18  U.S.C.  371 — Conspiracy  of  two  or  more 
persons  to  either  commit  a  federal 
offense  or  to  defraud  the  United  States 
(or  any  agency  of  the  U.S.). 

18  U.S.C  657 — Theft,  embezzlement  or 
misapplication  of  credit  union  funds, 
willfully,  by  an  officer,  director,  agent  or 
employee  of  a  credit  union  with  intent  to 
injure  or  defraud  the  credit  union.  Can 
infer  intent  to  injure  from  the  fact  of 
injury  or  from  acts  knowingly  done  in 
reckless  disregard  for  the  interests  of  the 
credit  union. 

18  U.S.C.  1001— General  false  statements 
statute — knowingly  and  willfully 
falsifying  or  concealing  a  material  fact  or 
making  a  false  statement  or  making  or 
using  false  writing  knowing  it  to  be  false. 

18  U.S.C.  1006 — False  entries  and  reports  or 
statements,  including  material  omissions, 
with  intent  to  injure  or  defraud  the  credit 
union,  the  National  Credit  Union 
Administration,  NCUA  examiners  or 
other  individuals  or  companies. 

18  U.S.C.  1014— False  statement  (oral  or 
written),  e.g.,  loan  application,  made 
knowingly  for  the  purpose  of  influencing 
any  credit  union  whose  deposits  are 
insured  by  NCUA,  upon  any  application, 
purchase  agreement,  commitment,  loan 
(or  any  change  or  extension  of  same) 
including  willfully  overvaluing  land, 
property  or  security. 

18  U.S.C.  102»— Credit  Card  Fraud; 

knowingly  and  with  intent  to  defraud, 
produce,  use  or  traffic  in  counterfeit 
access  devices. 

18  U.S.C.  1030 — Computer  Fraud;  knowingly 
accessing  a  computer  without 
authorization,  or  using  it  for 
unauthorized  purposes,  including 
obtaining  information  contained  In 
records  of  financial  institutions. 

18  U.S.C.  1341 — Mail  Fraud — scheme  or 
artifice  to  defraud  that  makes  use  of  the 
Postal  Service. 

18  U.S.C.  134»— Wire  Fraud— scheme  or 
artifice  to  defraud  using  transmission  by 
wire,  radio  or  television  for  the  purpose 
of  carrying  out  the  scheme. 

18  U.S.C.  1344— Bank  Fraud;  scheme  or 
artifice  to  defraud  a  federally  insured 
institution  or  take  money  funds,  credits, 
assets,  securities  or  other  property  by 
misrepresentation. 


18  U.S.C.  1621 — Perjury/false  statement  made 
under  oath  (if  false  statement  is  made 
under  oath,  individual  may  still  be 
prosecuted  under  18  U.S.C.  1001  or  1014). 

18  U.S.C.  1951. 18  U.S.C  1961.  et  S0q.— 
Racketeer  Influenced  and  Corrupt 
Organization  ("RICO")  statutes. 
Investing  in  any  enterprise  affecting 
commerce  if  the  funds  for  the  investment 
are  derived  from  "a  pattern  of 
racketeering  activity"  (these  activities 
are  defined  to  include:  murder,  drug 
dealing,  bribery,  robbery,  extortion, 
counterfeiting,  mail  fraud,  wire  fraud, 
-^        embezzlement  from  pension  funds, 

obstruction  of  criminal  investigations, 
fraud  in  the  sale  of  securities,  etc.). 

18  U.S.C.  2113 — Bank  robbery  and  incidental 
crimes,  including  tking  of  any  property  in 
excess  of  $100  in  value  belonging  to  a 
bank,  savings  and  loan  or  credit  union, 
and  receiving,  possessing  or  disposing  of 
same. 

31  U.S.C  5311. 31  CFR  103— Currency 
Transactions/Bank  Secrecy  Act. 

NCUA  Regional  Officea 

Region  I  (Boston) 

Regional  Director,  441  Stuart  Street,  6th  Floor, 
Boston,  MA  02116,  (617)  223-6807 

Region  II  (Capital) 

Regional  Director,  1776  G  Street,  N.W.,  Suite 
700,  Washington,  D.C.  20006.  (202)  682- 
1900 

Region  III  (Atlanta) 

Regional  Director,  1365  Peachtree  Street,  N.E., 
Suite  540,  Atlanta,  GA  30387,  (404)  881- 
3127 

Region  IV  (Chicago) 

Regional  Director,  230  South  Dearborn.  Suite 
3346.  Chicago,  IL  60604,  (312)  886-9697 

Region  V (Austin) 

Regional  Director,  611  East  eth  Street,  Suite 
407.  Austin,  TX  78701,  (512)  482-5131 

Region  VI  (Walnut  Creek) 

Regional  Director,  2890  North  Main  Street, 
Suite  101,  Walnut  Creek,  CA  94596.  (415) 
55fr-6277 

Instructions 

Introduction:  The  purpose  of  this  form  is  to 
provide  a  consistent  means  by  which  credit 
unions  can  make  referrals  of  known  or 
suspected  criminal  activity  perpetrated 
against  the  credit  unions  whether  by  insiders 
or  those  outside  the  credit  union.  The  form 
will  provide  an  effective  means  by  which 
appropriate  law  enforcement  and  supervisory 
authorities  will  be  made  aware  of  known  or 
suspected  criminal  activity.  Credit  unions 
should  use  care  in  filling  out  this  form  and 
should  ensure  that  it  is  filled  out  in  as 
completed  a  manner  as  practicable  under  the 
circumstances. 

The  Following  Ins  tactions  Should  Be 
Referred  to  When  Filling  Out  the  Items 
Referenced 

Item  1.  Federal  credit  unions  use  charter 
number.  State-chartered  credit  unions  use 
insurance  certificate  number. 


Item  2.  As  of  end  of  most  recent  calendar 
quarter. 

Ham  3.  Self-explanatory. 

Item  4.  Enter  a  check  mark  next  to  those 
descriptions  in  4(a)  which  most  generally 
describe  the  nature  of  the  criminal  activity. 
Use  the  list  of  criminal  statutes  provided  on 
page  6  as  an  aid  to  filling  out  item  4(b). 

Item  S.  Self-explanatory. 

Item  6.  Complete  subparagraphs  (a) 
through  (g)  on  each  individual  suspected  of 
criminal  activity.  This  list  should  include 
primary  suspects  only.  Individuals  who  may 
have  knowledge  of  the  suspected  criminal 
activity,  but  who  are  not  themselves 
suspected  of  being  involved,  should  be  listed 
as  witnesses  under  item  14.  Provide  any 
additional  details  known  with  respect  to  prior 
referrals  or  affiliations. 

Item  7.  Provide  a  brief  narrative  description 
of  the  activity  giving  rise  to  the  referral.  For 
those  filing  the  long  version  of  this  form, 
details  will  be  provided  later  in  the  form.  The 
purpose  of  this  paragraph  is  to  provide  a 
summary  description  of  the  overall 
transaction. 

Items  8  through  10.  Self-explanatory. 

Item  11.  This  section  of  the  referral  is 
critical.  It  should  be  as  detailed  as 
circumstances  permit  The  care  with  which 
this  section  is  written  may  makeihe 
difference  in  whether  or  not  the  described 
conduct  and  its  criminal  nature  are  clearly 
understood.  The  discussion  points  listed  in 
this  section  are  not  exhaustive.  They  should 
be  covered,  but  to  the  extent  an  additional 
category  should  be  addressed,  it  should  be 
done  here.  Feel  free  to  use  attachments  or  to 
continue  the  description  on  a  separate  sheet. 
Include  any  suggestions  for  the  interviewing 
of  any  witnesses,  gathering  of  any  documents 
or  methods  of  investigation  which  might 
prove  useful  in  following  up  on  the  referral 
(e.g.,  tracing  of  proceeds). 

Items  12  through  16.  Self-explanatory. 

Additional  Instructions  for  Examiners 

Examiners  should  fill  out  this  form 
whenever  suspected  criminal  activity  has 
been  identified  in  a  credit  union  and  either 
has  not  yet  been  reported  by  the  credit  union 
or  the  referral  made  by  the  credit  union  is 
deemed  to  be  inadequate.  It  is  important  to 
note  that  the  form  should  be  filled  out 
whenever  criminal  activity  is  suspected: 
examiners  are  not  required  to  make  any 
initial  finding  that  such  referrals  would,  if 
pursued,  result  in  a  criminal  conviction.  That 
judgment  will  be  made  by  responsible  law 
enforcement  authorities. 

Any  questions  regarding  whether  or  not 
any  particular  activity  would  constitute  a 
crime  for  purposes  of  making  a  criminal 
referral  should  be  resolved  through 
communications  with  regional  office. 

The  purpose  of  the  referral  is  to  provide 
appropriate  law  enforcement  authorities  with 
complete  and  accurate  information  relating  to 
suspected  criminal  activity.  All  information 
requested  within  the  body  of  the  form  should 
be  supplied  at  the  time  of  the  referral  unless 
such  information  is  not  known  or  can  only  be 
supplied  at  a  later  date  by  operation  of  the 
Right  to  Financial  Privacy  Act.  In  filling  out 
this  form,  examiners  should  avoid  overly 
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technical  descriptions  of  transactions  which 
might  not  be  readily  understood  by  law 
enforcement  authorities  unfamiliar  with 
credit  union  operations. 

Distribution:  If  made  by  credit  union 

1.  Retain  one  copy  in  the  credit  union  Files. 

2.  Send  one  copy  to  the  NCUA  regional 
office  for  your  credit  unicm. 

3.  Send  one  copy  to  the  nearest  office  of  the 
FBI. 

4.  Send  one  copy  to  the  nearest  office  of  the 
U.S.  Attorney. 

&.  Send  one  copy  to  the  nearest  office  of  the 
Secret  Service  if  credit  card  or  ATM  fraud  is 
involved. 

Distribution:  If  mode  by  Examiners 

1.  Retain  one  copy  in  the  credit  union  fleld 

nie. 

2.  Send  four  copies  to  the  NCUA  Regional 
OfTice. 

3.  Send  one  copy  to  the  nearest  office  of  the 
Secret  Service  if  credit  card  or  ATM  fraud  is 
involved. 

Distribution:  If  made  by  NCUA  Regional 
Office 

1.  Retain  one  copy  in  regional  ofRce  under 
name  of  the  credit  union. 

2.  Send  one  copy  to  Director.  Office  of 
Examination  and  Insurance,  NCUA, 
Washington,  DC  20456. 

3.  Send  one  copy  to  the  nearest  office  of  the 
FBI. 

4.  Send  one  copy  to  U.S.  Atlomey.  If  also  a 
criminal  violation  of  state  law.  consider 
sending  the  referral  to  the  appropriate  state 
prosecuting  authority. 

5.  Send  one  copy  to  the  nearest  ofHce  of  the 
Secret  Service  if  credit  card  or  ATM  fraud  ia 
involved. 

Distribution:  If  made  by  State  Examiners 

1.  Follow  the  instructions  ot  your  State 
supervisor  concerning  the  distribution  of  this 
form. 

Distribution:  If  made  by  State  Supervisors 

1.  Follow  instructions  3. 4,  5.  and  6  above. 
(FR  Doc  85-30571  Filed  12-30-«S:  8:45  am] 

BILLING  CODE  793»-0VII 


FEDERAL  TRADE  COMMISSION 
16  CFR  Parts  0, 1. 2, 3, 4  and  5 

Miscellaneous  Revisions  and 
Corrections 

agency:  Federal  Trade  Commission. 
action:  Fmal  Rules. 

summary:  The  Federal  Trade 
Commission  (FTC)  is  amending  its  Rules 
of  Practice  to  reflect  changes  in  law  and 
organizational  and  operational  changes, 
to  make  various  corrections  in  spelling, 
grammar,  punctuation,  and  style,  and  to 
make  other  technical  corrections  and 
revisions  to  conform  the  rules  to  current 
agency  practice. 

EFFECTWE  DATE:  These  amendments  are 
effective  December  31, 1985. 


FOR  FURTNBI  INTORaUTION  CONTACT: 

lerome  A.  Tintle.  202-523-3521;  Marc 
Winerman,  202-523-3865;  or  Alex  Tang, 
202-523-3786;  Attorneys,  Office  of  the 
General  Counsel,  Federal  Trade 
Commission,  6th  Street  &  Pennsylvania 
Avenue,  NW.,  Washhigton.  DC  2056a 
SUPPLEMENTARY  MRMIMATION:  The 

provisions  xA  PART  0— Organization  are 
amended  to  reflect  the  following 
changes  in  organization  and  operational 
assignments:  (1)  The  abolishment  of  the 
Office  of  Policy  Planning;  (2)  the  transfer 
of  the  congressional  liaison  function 
from  the  (^ce  of  the  General  Counsel 
to  the  Office  of  the  Chairman;  (3)  the 
transfer  of  the  advisory  opinion  function 
from  the  Office  of  General  Counsel  to 
the  Bureaus  of  Competition  and 
Consum«'  Protection;  (4)  the  transfer  of 
the  information  and  publishing  function 
from  the  Deputy  Executive  Director  for 
Management  to  the  Deputy  Executive 
Director  for  Planning  and  Information; 
(5)  the  termination  of  the  quarterly 
financial  reporting  program  within  the 
Bureau  of  Economics;  and  (6)  changes 
apd  corrections  to  the  addresses  of 
certain  regional  offices. 

The  provisions  of  Part  1 — General 
Procedures  are  amended  as  follows:  (1) 
S  1.7  is  amended  to  clarify  which 
rulemaking  procedures  are  governed  by 
the  provisions  of  Subpart  B  and  which 
are  governed  by  the  provisions  of 
Subpart  C;  (2)  the  text  of  9  1.13  is 
amended  to  reinstate  $  1.13(c)(3)(ii), 
which  first  appeared  at  40  FR  33966, 
33967  (August  13, 1975)  as  former 
§  1.13(c)(2)(ii)  but  was  not  carried 
forward  in  the  recent  CFR  volume:  (3) 
the  heading  of  S  1.9  is  amended  to' make 
clear  that  the  provisions  of  §  1.9  apply  to 
petitions  to  commence  trade  regulation 
rule  proceedings  rather  than  to  the 
commencement  of  such  proceedings;  (4) 
§  1.10  is  amended  to  make  clear  that 
advance  notice  of  proposed  rulemaking 
is  not  issued  before  the  Commission 
determines  whether  to  commence  a 
rulemaking  proceeding  under  S  1-9,  but 
rather  that  such  notice  precedes  the 
notice  of  proposed  rulemaking  issued 
under  S  1.11;  (5)  9  118  is  amended  to 
reinstate  material  appearing  at  45  FR 
78626,  78628  (Nov.  26. 1980)  that  was  not 
reproduced  in  the  current  CFR  volume; 
and  (6)  the  authority  citation  for  Subpart 
I  is  corrected. 

The  provisions  of  Part  2 — 
Nonadjudicative  Procedures  are 
amended  as  follows:  (1)  To  reflect  the 
abolishment  of  the  position  of  Director 
of  Federal-State  and  Consumer 
Relations  and  the  quarterly  financial 
reporting  program  mentioned  above  in 
the  explanation  of  Part  1  amendments; 
(2)  to  eliminate  the  provision  in  9  2.12 


regarding  Congressional  review  of 
Commission  nJJemaking,  in  accordance 
with  the  decision  in  Consumers  Union  of 
U.S..  Inc.  v.  FTC.  691  F.2d  575  (D.C  Cir. 
1982).  off  d  sub  nom.  Process  Gas 
Consumers  Group  v.  Consumer  Energy 
Council  of  America,  463  U.S.  1216  (1983). 
and  the  expiration  of  the  Congressional 
review  provision  of  the  FTC 
Improvements  Act  of  1960.  see  15  U.S.C 
9  57a-l  and  note;  and  (3)  to  reflect  the 
existing  practice  of  placing  consent 
agreements  under  9  2.32  on  the  public 
record  only  after  they  are  accept  by  the 
Commission. 

The  provisions  of  Part  3 — Rules  of 
Practice  for  Adjudicative  Proceedings 
are  amended  to  reflect  the  change  in  the 
previous  title  of  "hearing  examiners"  to 
"Administrative  Law  Judges".  In 
addition,  Subpart  I  of  this  part  has  been 
amended  to  reflect  the  extension  and 
amendment  of  the  Equal  Acess  to  Justice 
Act  pursuant  to  Pub.  L.  No.  99-80,  99 
Stat.  183  (August  5. 1985).  as  follows:  (1) 
By  incorporating  into  9  3.81(a)  the  new 
statutory  standard  for  determining 
whether  an  agency's  position  is 
"substantially  justified";  (2)  by 
amending  9  3.81(b)  to  reflect  the  revised 
time  period  for  when  the  Act  applies;  (3) 
by  amending  99  3.81(d)(2)(i).  (ii)  and  (v) 
to  reflect  the  revised  limits  on  the  net 
worth  of  a  "party"  under  the  Act;  and  (4) 
by  removing  from  9  3.83(j)  the  former 
statutory  restrictions  on  the  source  of 
funds  for  award  payments  under  the 
Act.  In  addition,  the  parenthetical 
citation  in  9  3.81(d)(2)(iii)  has  been 
corrected. 

The  provisions  of  Part  4 — 
Miscellaneous  Rules  are  amended  as 
follows:  (1)  section  4.7(e)  is  made 
consistent  with  9  3.55  by  changing  the 
word  "rehearing"  to  "reconsideration"; 
and  (2)  9  4.11(b)  is  amended  to  reflect 
current  agency  practice  whereby 
submitters  of  materials  marked 
confidential  or  within  the  scope  of 
9  4.10(a)(9)  may  receive  notice  from  staff 
other  than  the  General  Counsel  when 
the  materials  are  requested  by  Congress. 

The  provisions  of  Part  5 — Standards 
of  Conduct  are  amended  in  Subpart  D  to 
reflect  the  creation  of  Associate  Director 
positions  in  the  Bureau  of  Consumer 
Protection  and  changes  in  the  titles  of 
various  Directors  responsible  to  the 
Deputy  Executive  Director  for 
Management  and  the  Deputy  Executive 
Director  for  Planning  and  Information. 

In  addition,  various  grammatical  and 
stylistic  changes  (e.g.,  punctuation, 
spelling,  gender  references)  have  been 
made  throughout  Parts  0-5. 

Since  the  amendments  relate  solely  to 
rules  of  agency  practice,  they  are  not 
subject  to  the  notice  and  comment 
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requirements  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(a)(2).  For  the 
same  reason,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply. 
5  U.S.C.  601(2). 

List  of  Subjects 

16  CFR  Part  0 

Organization  and  functions 
(government  agencies). 

16  CFR  Part  1 

Administrative  practice  and 
procedure,  Advisory  opinions, 
Rulemaking,  Trade  Regulation  Rules. 

16  CFR  Part  2 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice. 

16  CFR  Part  3 

Administrative  practice  and 
procedure.  Investigations. 

16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  Information  Act, 
Privacy  Act,  Sunshine  Act. 

16  CFR  Part  5 

Administrative  practice  and 
procedure.  Conflicts  of  interest. 

Accordingly,  the  Federal  Trade 
Commission  amends  Title  16,  Chapter  1, 
Subchapter  A,  the  Code  of  Federal 
Regulations  as  follows: 

PART  0-ORGANIZATION 

1.  The  authority  for  Part  0  continues  to 
read  as  follows: 

Authority:  Section  e(g):  38  Stat.  721  (15 
U.S.C.  46);  80  Stat.  383.  as  amended  (5  U.S.C. 
552). 

2.  Section  0.8  is  revised  to  read  as 
follows: 

S  0.8    Ttw  Chairman. 

The  Chairman  of  the  Commission  is 
designated  by  the  President,  and, 
subject  to  the  general  policies  of  the 
Commission,  is  the  executive  and 
administrative  head  of  the  agency.  He 
presides  at  meetings  of  and  hearings 
before  the  Commission  and  participates 
with  other  Commissioners  in  all 
Commission  decisions.  Attached  to  the 
Office  of  the  Chairman,  and  reporting 
directly  to  him,  and  through  him  to  the 
Commission,  are  the  following  staff 
units:  (a)  The  Office  of  Public  Affairs, 
which  furnishes  information  concerning 
Commission  activities  to  news  media 
and  the  public;  and  (b)  the  Office  of 
Congressional  Relations,  which 
coordinates  all  liaison  activities  with 
Congress. 


50.9  IAmwtd«d) 

3.  Section  0.9  is  amended  by  removing 
the  words  "Office  of  Policy  Planning". 

50.10  [AfflMtdMl] 

4.  Section  0.10(b)  is  amended  by 
inserting  the  word  "and"  before  the 
words  "initiates  and  develops  long- 
range  plans"  and  by  removing  the 
semicolon  after  the  words  "accomplish 
its  mission"  and  inserting  in  its  place  a 
period  and  removing  the  remainder  of 
the  sentence. 

5.  Section  0.10(c)  is  amended  by 
removing  the  phrase  "and  coordinates 
the  Commission's  information 
processing  systems."  and  inserting  in  its  . 
place  the  following: 
***** 

*  *  *  coordinates  the  Commission's 
information  processing  systems;  and  is 
responsible  for  the  publication  of  all 
Commission  actions  which  must  appear 
in  the  Federal  Register  and  for  the 
publication  of  Federal  Trade 
Commission  Decisions  and  Court 
Decisions — Federal  Trade  Commission. 

§0.11    (Ammdedl 

6.  Section  0.11  is  amended  by 
removing  from  the  first  sentence  the 
words  "adviser.  He"  and  inserting  in 
their  place  the  words  "adviser,  who";  by 
removing  the  phrase  "assists 
businessmen  in  obtaining  advice  from 
the  Commission  as  to  the  legal  propriety 
of  proposed  courses  of  action  in 
particular  situations  under  the  statutes 
which  it  administers,";  and  by  changing 
the  comma  after  "restraints"  to  a  period 
and  removing  the  remainder  of  the 
sentence. 

90.13    [Reeerved] 

7.  Section  0.13  is  removed  and  the 
heading  is  revised  to  read  "§  0.13 
[Reserved]". 

§0.16    [Antended] 

8.  Section  0.16  is  amended  by 
removing  from  the  first  sentence  the 
words  "This  bureau"  and  inserting  in 
their  place  the  words  "The  bureau". 

§0.18    [Amended] 

9.  Section  0.18  is  amended  by 
removing  from  the  first  sentence  the 
words  "This  bureau"  and  inserting  in 
their  place  the  words  'The  bureau",  and 
by  removing  the  last  sentence  of  the 
section. 

§0.19    [Amended] 

10.  Section  0.19(b)(4)  is  amended  by 
removing  "Saint  Clair  Avenue,"  and 
inserting  in  its  place  "Saint  Clair 
Avenue  N.E.,";  S  0.19(b)(5)  is  amended 
by  removing  the  phrase  "Suite  2665,  2001 
Bryan  Street,  Dallas,  TX  75201."  and 
inserting  in  its  place  "8303  Elmbrook 


Drive,  Dallas,  TX  75247.";  and 
S  0.19(b)(8)  is  amended  by  removing 
"10007"  and  inserting  in  its  place 
"10278". 

PART  1— GENERAL  PROCEDURES 

11.  The  authority  for  Part  1  continues 
to  read  as  follows: 

AutlKxity:  Sec.  6.  38  Stat.  721  (15  U.S.Q 
46(g).  unless  otherwise  noted. 


Subpart  B — Rules  and  Rulemaking 
Under  Section  18(aX1XB)  of  the  FTC 
Act 

§1.7    [Amended] 

12.  Section  1.7  is  amended  by  revising 
the  last  sentence  to  read  as  follows: 

*  *  *  All  other  rulemaking 
proceedings  shall  be  governed  by  the 
rules  in  Subpart  C,  except  as  otherwise 
required  by  law  or  as  otherwise 
specified  in  this  chapter. 

13.  The  heading  for  S  1-9  is  revised  to 
read  as  follows: 

§  1.9    Petitions  to  commence  trade 
regulation  rule  proceedings. 

§1.10    [Amended] 

14.  Section  1.10(a)  is  amended  by 
removing  the  word  "iaitiation"  and 
inserting  in  its  place  the  word 
"commencement". 

15.  Section  1.11(b)(4)  is  revised  to  read 
as  follows: 

§1.11    Commencement  of  •  rutemaicing 
proceeding. 

***.** 

(b)  *  *  • 

(4)  the  information  required  by  the 
Regulatory  Flexibility  Act  at  5  U.S.C. 
603. 


§1.12    [Amended] 

16.  Section  1.12  is  amended  by 
removing  from  the  first  sentence  the 
words  "Federal  Register,  and  to"  and 
inserting  in  their  place  the  words 
"Federal  Register  and,  to". 

17.  Section  1.13(c)(3)(ii)  is  reinstated 
by  adding,  after  §  1.13(c)(3)(i),  the 
following: 

§  1.13    Rulemaidng  proceeding. 

***** 

,   (c)  *  *  * 

(3)  *  *  * 

(ii)  Review  without  certification  by 
the  presiding  officer.  Within  ten  (10) 
days  after  publication  of  the  final  notice, 
any  interested  person  may  petition  the 
Commission  for  addition,  modification 
or  deletion  of  a  designated  issue, 
accompanied  by  a  filing  not  to  exceed 
fifteen  (15)  pages.  Additional 
submissions  on  the  issue  by  other 
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interested  persons,  not  to  exceed  fifteen 
(15)  pages,  may  be  made  within  twenty 
(20)  days  of  the  publication  of  the  nnal 
notice.  The  Commission  may  thereupon, 
in  its  discretion,  permit  the  appeaL 
Commission  review,  if  permitted,  will  be 
based  on  the  petition  and  any  additional 
submissions,  without  oral  argument  or 
further  briefs,  unless  otherwise  ordered 
by  the  Commission.  A  petition 
hereunder  shall  not  stay  the  rulemaking 
proceeding  unless  the  presiding  officer 
or  the  Commission  shall  so  order.  All 
petitions  filed  under  this  paragraph  shall 
be  a  part  of  the  rulemaking  record. 
Notice  of  the  filing  of  any  such  petition 
may  be  obtained  from  the  Office  of  the 
Secretary  of  the  Commission.  In  the 
event  any  designated  issue  is  added  or 
substantially  modiHed  by  the 
Commission,  interested  persons  shall  be 
given  a  further  opportunity  to  identify 
their  interests  with  respect  to  those 
issues. 


S1.13    [Amended] 

18.  Section  1.13(d)(l)(i)  is  amended  by 
removing  the  comma  immediately  after 
the  word  "fact". 

19.  The  heading  of  §  1.13(d](2}  is 
amended  by  removing  the  designation 
"§  1.31fd/'  and  inserting  in  its  place 
"§1.13(d)(5r. 

20.  Section  1.13(d)(5)(i)(A)  is  amended 
by  removing  the  comma  immediately 
after  the  word  "specific". 

21.  Section  1.13(d)(5)(ii)  is  amended  by 
removing  the  words  "Such  groups"  and 
inserting  in  their  place  the  words  "Any 
such  group". 


$1.14    [Amended] 

22.  Section  1.14(a)(l)(iv)  is  amended 
by  removing  the  word  "State"  and 
inserting  in  its  place  the  w<Rd  "state". 

23.  Section  1.14(a)(2)(vi)  is  revised  to 
read  as  follows: 

(a)  *  •  * 

(2)  *  •  * 

(vi)  The  information  required  by  the 
Regulatory  FlexibiUty  Act  at  5  U.S.C. 
604. 


24.  Section  1.14(d)  is  removed. 

Sl-ia    [Amended] 

25.  Section  1.18(a)  is  corrected  by 
removing  the  words  "verbatim 
transcripts  of  oral  presentations  to  the 
Commission"  and  inserting  in  their  place 
the  words  "verbatim  transcripts  or 
summaries  of  oral  presentations  to  the 
Commission",  and  by  removing  the 
words  "if  any"  and  inserting  in  their 
place  the  words  "any  communications 
placed  on  the  rulemaking  record 
pursuant  to  $  1.18(c)". 


91-19    [Amended] 

28.  Section  1.19  is  amended  by 
removing  the  phrase  ",  as  amended  by 
Pub.  L  93-637,". 

Subpart  C— Aules  and  RulemaMng 

27.  The  heading  for  Subpart  C  is 
revised  to  read  "Subpart  C — Rules 
Promulgated  Under  Authority  Other 
Than  Sectioo  18(a)(1)(B)  of  the  FTC 
Act". 

28.  Section  1.21  is  revised  to  read  as 
follows:  I 

§1.21    Scope  of  the  rules  In  Itiis  sul)part 

This  subpart  sets  forth  procedures  for 
the  promulgation  of  rules  under 
authority  other  than  section  18(a)(1)(B) 
of  the  FTC  Act  except  as  otherwise 
required  by  law  or  otherwise  specified 
in  the  rules  of  this  chapter.  This  subpart 
does  not  apply  to  the  promulgation  of 
industry  guides,  general  statements  of 
policy,  rules  of  agency  organization, 
procedure,  or  practice,  or  rules  governed 
by  Subpart  B  of  this  part 

29.  Section  1.26(c)  is  amended  by 
adding  to  the  end  of  the  first  sentence 
the  phrase  ".  unless  otherwise  expressly 
required  by  law." 

Subpart  D— Administration  of  th«  Wool 
Products  Labeling  Act  of  1939,  Fur 
Products  Labeling  Act,  and  Textile 
Hber  Products  Identification  Act 


S1.32    [Amended] 

30.  Section  1.32  is  amended  by 
removing  from  the  last  sentence  the 
words  "the  Division  of  Energy  and 
Product  Information"  and  inserting  in 
their  place  the  words  "the  Enforcement 
Division  of  the  Bureau  of  Consumer 
Protection". 

Subpart  I— Procedures  for 
Implementation  of  ttie  National 
Environmental  Policy  Act  of  1969 

31.  The  authority  for  Subpart  I  of  this 
part  is  revised  to  read  as  follows: 

Authority:  15  U.S.a  4e(g}.  42  U.S.C  4321  et 
seq. 

S1.81    [Amended] 

32.  Section  1.81  is  amended  by 
removing  from  the  heading  the  word 
"Incorporation"  and  inserting  in  its 
place  the  word  "incorporation";  by 
removing  from  the  first  sentence  the 
parenthetical  citation  "(42  U.S.C.  4371  et 
seq.)"  and  inserting  in  its  place  the 
parenthetical  citation  "(42  U.S.C.  4321  et 
seq.)";  by  inserting  in  the  second 
sentence  immediately  after  the  words 
"Executive  Order  11514  (March  5, 1970, 
as  amended  by  Executive  Order  11991, 
May  24, 1977)"  the  words  ",  and  the 
Environmental  Quality  Improvement 


Act  of  1980,  as  amended  (42  U.S.C.  4371 
et  seq.)";  and  by  removing  from  the 
same  sentence  the  parenthetical  citation 
"(43  FR  55978-56007)"  and  inserting  in 
its  place  the  parenthetical  citation  "(40 
C.F.R.  1500-1508)". 

PART  2— NONADJUDICATIVE 
PROCEDURES 

33.  The  authority  for  Part  2  continues 
to  read  as  follows: 

Authority:  Sec.  6,  38  S(a4.  721:  IS  U.S.C.  4«, 
unless  otherwise  noted. 

Subpart  A — Inquiries;  Investigations; 
Compulsory  Process 


§  2.1    [Amended] 

34.  Section  2.1  is  amended  by  inserting 
the  word  "and"  after  the  words  "Bureau 
of  Consumer  Protection",  and  by 
removing  the  phrase  ",  and  the  Director  . 
of  Federal-State  and  Consumer 
Relations,". 

35.  Section  2.9(b)(1)  is  revised  to  read 
as  follows:  j 

92.9    Rights  ef  wWnssses  In  Investloetions. 

(b)  •  *  *  I 

(1)  Counsel  for  a  witness  may  advise 
the  witness,  in  confidence  and  upon  the 
initiative  of  either  counsel  or  th6 
witness,  with  respect  to  any  question 
asked  of  the  witness.  If  the  witness 
refuses  to  answer  a  question,  then 
counsel  may  briefly  state  on  the  record 
if  he  has  advised  the  witness  not  to 
answer  the  question  and  the  legal 
groimds  for  such  refusal. 

36.  Section  2.9(b)(6)  is  amended  by 
removing  the  citation  "{  4.1(d)"  and 
inserting  in  its  place  the  citation 

"§  4.1(e)". 

§2.10    [Amended!         ^ 

37.  Section  2.10  is  amended  by 
removing  from  the  fmal  sentence  the 
words  "and  depose"  and  inserting  in 
their  place  the  words  "and  be  deposed". 

$2.12    [Amended] 

38.  Section  2.12(b)  is  removed,  and 
SS  2.12  (c),(d],(e)  and  (Hare 
redesignated  {§  2.12  (b),  (c).  (d)  and  (e), 
respectively. 

$2.13    [Amended]        ^ 

39.  Section  2.13(b)(2]  is  removed  and 
SS2.13(b)(3),  (4),  and(5)are 
redesignated  SS  2.13(bK2),  (3),  and  (4). 
respectively.  j 

$2.14    [Amended] 

40.  Section  2.14(c)  is  amended  by 
adding  the  word  "and"  after  "Bureau  of 
Consumer  Protection"  and  by  removing 


BEST  COPY  AVAILABLE 


Ffldenl  Register  /  WiA.  50.  No.  251  /  Tiietday.  December  31.  IWS  /  Ruiet  and  ftagaUtioBi 


the  phrase,  "and  the  Director  of  Federal- 
Stale  Consumer  Relations.". 


$  2.M    (AivwndeClj 

41.  Section  ZJl6(b]  is  amended  by 
remoxdng  from  the  Hrst  sentence  the 
words  "Executive  director"  and 
inserting  in  their  p)ace  the  words 
"Executive  Director". 

Subpart  C— Consent  Order  ProoedMre 


§2.32   tJimaiirtl 

42.  Section  2.32  is  amended  by 
removing  from  the  third  sentence  the 
words  "and  that  the  Commission  will 
place  the  aider''  and  UHerting  in  their 
place  the  words  "and,  if  the  agreement 
is  accepted,  that  the  Commission  will 
place  the  order". 

Subpart  O    neporU  of  Coiwpiancc 

43.  Section  2.41(c)  is  amended  by 
revising  the  third  sentence  to  read: 

§  2.41    (Amended] 

•        «        *        *        • 

(c)  *  *  *  An  order  of  the  Commission 
to  cease  and  desist  becomes  final  on  the 
date  and  under  the  conditions  provided 
in  the  Federal  Trade  Commission  Act 
and  the  Clayton  Act.  *  *  * 


Sut>part  E    flequests  to  Reopen 

§2.51    [Amended] 

44.  Section  2.51(a]  is  amended  by 
inserting  a  comma  after  the  word 
"final". 

45.  Section  2.51(b]  is  amended  by 
inserting  a  comma  after  the  word  "part". 

PART  8-^ULES  OF  PRACTICE  FOR 
ADJUDICATIVE  PROCEEDINGS 

46.  The  authority  for  Part  3  continues 
to  read  as  follows: 

Authority:  Sec  6.  38  Stat  721  <1S  U.S.C  48). 
unless  otherwise  noted. 

§§3.1— 3.t3    lAmended] 

47.  Sections  3.1  through  3.83  are 
amended  by  capitalizing  the  words 
"Administrative  Law  Jadge",  "Judges" 
and  "Judge's"  wherever  the  initial  letters 
of  these  words  appear  in  lower  case. 

Subpart  B— Pleadings 

48.  Section  3.11(c)  is  revised  to  read  as 
follows: 

§3.11    ComnMnowiMiit  ef  proceedings. 

***** 

(c)  Motion  for  more  definite 
statement.  Where  the  respondent  makes 
a  reasonable  showing  that  it  cannot 
frame  a  responsive  answer  based  on  the 


aUegatiotu  contained  in  tiie  complaint, 
the  respondent  may  move  for  a  more 
definite  statement  of  the  charges  against 
it  before  filing  an  answer.  Such  a  motion 
shall  be  fded  within  ten  (10)  days  after 
service  of  the  complaint  and  shall  point 
out  the  defects  oomplaBied  of  and  the 
details  desired. 

§3.12   tAmsnded] 

49.  Section  3.12(a)  is  amended  by 
removii^  the  words  liearing  examiner" 
and  inserting  in  their  place  the  words 
"Administrative  Law  Judge". 

50.  Section  3.12(c)  is  amended  by 
removing  the  word  "his"  and  inserting  in 
its  place  the  words  "the  respondent's". 

Subpart  C    Prehearing  Procedures; 
Motions;  Intedoctftory  Appeals; 
Summary  Dedskms 

§3.23    [Amended] 

51.  Section  3.23  is  amended  by 
inserting  in  paragraph  (a)(1)  the  word 
",  that"  immediately  after  the  word 
"Provided". 

52.  Section  3.23(a)(3)  is  amended  in 
the  sentence  that  begins,  "Tlie 
application  &»-  review  should  specify 
*  *  *",  by  inserting  a  semicolon 
between  the  words  "relies"  and  "and". 

53.  Section  3.23(b)  is  amended  in  the 
sentence  that  begins,  "except  as 
hereinbefore  provided  *  *  *",  by 
removing  the  word  "hereinbefore"  and 
by  inserting  a  comma  immediately  after 
the  word  "section". 

54.  Section  3.23(c)  is  amended  by 
removing  the  word  "examiner"  and 
inserting  in  its  place  the  word  "Judge". 

§3.24    [Amended] 

55.  Section  3.24(a)(1)  is  amended  by 
removing  from  the  first  sentence  the 
word  "his"  and  inserting  in  its  place  the 
words  '*the  party's". 

56.  Section  3.24(a)(2)  is  amended  by 
removing  from  the  third  sentence  the 
word  "interrogators"  and  inserting  in  its 
place  the  word  "interrogatories". 

57.  Section  3.24(a)(4)  is  amended  by 
inserting  in  the  first  sentence  a  comma 
immediately  after  the  word  "cannot". 

§3.25    [Amended] 

5&  Section  3.25(f)  is  amended  by 
removing  from  the  second  sentence  the 
comma  immediately  following  the  word 
"thereby";  by  removing  from  the  fourth 
sentence  the  word  "for"  and  Inserting  in 
its  place  the  word  "For";  and  by 
removing  from  the  fifth  sentence  the 
words  "other  party"  and  inserting  in 
their  place  the  word  "parties". 


Subpart 
Process 


§3.31    (AoMnded] 

59.  Section  3.31{bX2)  is  amended  by 
removing  the  word  "Act"  and  inserting 
in  its  place  the  word  "act". 

60.  Section  3.31(b)(3)  is  amended  by 
removing  from  die  first  sentence  the 
words  "induding  bis  attorney"  and 
inserting  in  their  place  die  words 
"including  the  pnty's  attorney",  and  by 
removing  from  the  same  sentence  the 
words  "preparation  of  his  case  and  ^at 
he  is  unable"  and  inserting  in  their  place 
the  words  "preparation  of  its  case  and 
that  the  party  is  unable*'. 

61.  Section  SJlje)  is  amended  by 
removing  the  heading  "Ruliags  oa 
applications  for  compulsory  process. " 
and  inserting  in  its  place  the  heading 
"Rulings  on  appJicatioas  for  compulsory 
process. "  and  by  removing  from  the  first 
sentence  the  words  "if  so  mad ."  and 
inserting  in  their  place  the  words  "if  so 
made,". 

62.  Sectioa  XSZfo]  is  amended  by 
revising  the  foartk  fifdi  and  sixth 
sentences  to  read  as  follows: 


§3.32 


(b)  *  *  *  A  denial  shall  fairly  meet 
the  substance  of  the  requested 
admission,  and  when  good  faith  requires 
that  a  party  qualify  its  answer  or  deny 
only  a  part  of  the  matter  of  which  an 
admission  is  requested,  the  party  shaU 
specify  so  much  of  it  as  is  true  and 
qualify  or  deny  the  remainder.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny  unless  the 
party  states  that  it  has  made  reasonable 
inquiry  and  that  the  information  known 
to  or  readily  obtainable  by  the  party  is 
insufficient  to  enable  it  to  admit  or  deny. 
A  party  who  considers  that  a  matter  of 
which  an  admission  has  been  requested 
presents  a  genuine  issue  for  trial  may 
not.  on  that  ground  alone,  object  to  the 
request;  the  party  may  deny  the  matter 
or  set  fourth  reasons  why  die  party 
cannot  admit  or  deny  rt.  *  *  *  - 


§3.37    (Amandad) 

63.  Section  3.37(a)  is  amended  by 
removing  from  the  first  sentence  the 
word  "his"  and  inserting  in  its  place  the 
words  "the  party's". 


§3.38    lAmended] 

64.  Section  3.38(a)  is  amended  by 
removing  from  the  second  sentence  the 
word  "his"  and  inserting  in  its  place  the 
word  "its". 

65.  Section  3.38(b)  is  amended  by 
removing  from  the  first  sentence  the 
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semicolon  after  the  word  "admissions" 
and  inserting  in  its  place  a  comma. 

66.  Section  3.38(c)  is  amended  by 
removing  from  the  final  sentence  the 
word  "subpena"  and  inserting  in  its 
place  the  word  "subpoena". 

§3^    (Anwndedl 

67.  Section  3.39(b)  is  amended  by 
removing  the  words  "hearing  examiner" 
and  inserting  in  their  place  the  words 
"Administrative  Law  judge". 

Subpart  E— Hearings 

Sa^a    (AmwMtodl 

68.  Section  3.42(a)  is  amended  by 
removing  the  words  "hearing  examiner" 
and  inserting  in  their  place  the  words 
"Administrative  Law  Judge". 

69.  Section  3.42(b)  is  amended  by 
removing  the  words  "Director  of 
Administrative  Law  Judges  or"  and 
inserting  in  their  place  the  words  "Chief 
Administrative  Law  Judge  or,". 

Sul>f>art  I— Recoveiy  of  Awards  Under 
the  Equal  Access  to  Justice  Act  In 
Commission  Proceedings 

70.  In  Section  3.81  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§  3.81    General  Provisions 

(a)  Purpose  of  these  rules.  The  Equal 
Access  to  Justice  Act.  5  U.S.C.  504 
(called  "the  Act"  in  this  subpart), 
provides  for  the  award  of  attorney  fees 
and  other  expenses  to  eligible 
individuals  and  entities  who  are  parties 
to  adjudicative  proceedings  under  Part  3 
of  this  title.  An  eligible  party  may 
receive  an  award  when  it  prevails  in  the 
adjudicative  proceeding,  unless  the 
Ck>mmission's  position  in  the  proceeding 
was  substantially  justified  or  special 
circumstances  make  an  award  unjust. 
Whether  or  not  the  position  of  the 
agency  was  substantially  justified  shall 
be  determined  on  the  basis  of  the 
administrative  record  as  a  whole  that  is 
made  in  the  adversary  proceeding  for 
which  fees  and  other  expenses  are 
sought.  The  rules  in  this  subpart 
describe  the  parties  eligible  for  awards, 
how  to  apply  for  awards,  and  the 
procedures  and  standards  that  the 
Commission  will  use  to  make  them. 

(b)  When  the  Act  applies.  The  Act 
applies  to  any  adjudicative  proceeding 
pending  before  the  Commission  at  any 
time  after  October  1, 1981.  This  includes 
proceedings  begun  before  October  1, 
1981,  if  fmal  Commission  action  has  not 
been  taken  before  that  date. 


71.  Section  3.81(d](2)(i)  is  amended  by 
changing  "$1  million"  to  read  "$2 
million". 

72.  Section  3.81(d)(2)(ii)  is  amended  by 
changing  "$5  million"  to  read  "$7' 
million". 

73.  Section  3.81(d)(2)(iii)  is  amended 
by  removing  the  parenthetical  citation 
"(25  U.S.C.  501(c)(3))"  and  inserting  in 
its  place  the  parenthetical  citation  "(26 
U.S.C.  501(c)(3))". 

74.  Section  3.81(d)(2)(v)  is  revised  as 
follows:  .  , 

*        *        *        «        * 

(2)*** 

(v)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
not  more  than  500  employees. 

§3.83    [Amended] 

75.  Section  3.83(j)  is  amended  by 
removing  from  the  second  sentence  the 
words  "Subject  to  the  funding  provisions 
of  the  Act.  the"  and  inserting  in  their 
place  the  word  'The". 

PART  4— MISCELLANEOUS  RULES 

76.  The  authority  for  Part  4  continues 
to  read  as  follows: 

Authority:  Sec.  6,  38  Stat.  721: 15  U.S.C.  46. 

unless  otherwise  noted. 

§§4.1  and  4J    [Amended] 

77.  The  following  sections  of  Part  4 
are  amended  by  capitalizing  the  term 
"Administrative  Law  Judge":  §§  4.1(d) 
and  4.3(a). 

§4.7    [Amended] 

78.  Sectioa4.7(e)  is  amended  by 
removing  from  the  first  sentence  the 
word  "rehearing"  and  inserting  in  its 
place  the  word  "reconsideration". 

§4.8    (Amended] 

79.  Section  4.8(c)(1)  is  amended  by 
removing  from  the  second  sentence  the 
words  "primarily  to  the  public"  and 
inserting  in  their  place  the  words 
"primarily  the  public". 

§4.11    [Amended] 

80.  Section  4.11(a)(2)(i)(A)  is  amended 
by  removing  from  the  first  sentence  the 
word  "Appeal"  and  inserting  in  its  place 
the  word  "appeal". 

81.  Section  4.11(a)(2)(iii)(B)  is 
amended  by  changing  the  word  "soley" 
throughout  to  read  "solely". 

82.  Section  4.11(b)  is  amended  by 
removing  from  the  first  sentence  the 
words  "subcommittees  shall  be  referred 


to  the  General  Counsel"  and  inserting  in 
their  place  the  words  "subcommittees 
for  nonpublic  records  shall  be  referred 
to  the  General  Counsel";  and  by 
removing  from  the  second  sentence  the 
words  "the  General  Counsel  will  notify 
the  submitter"  and  inserting  in  their 
place  the  words  "notice  will  be  given  to 
the  submitter". 

§4.14    [Amended] 

83.  Section  4.14(b)  is  amended  by 
removing  the  words  ",  duly  appointed 
and  confirmed,". 

PART  5— STANDARDS  OF  CONDUCT 

84.  The  authority  for  Part  5  continues 
to  read  as  follows: 

Authority:  E.0. 11222  of  May  8, 1985.  30  FR 
&469;  3  CFR  1965  Supp..  5  CFR  735.104. 

Subpart  A— General  Provisions 

§5.6    [Amended] 

85.  Section  5.6(b)  is  amended  by 
removing  from  the  first  sentence  the 
words  "the  bureau  director  of  office 
head"  and  inserting  in  their  place  the 
words  "the  bureau  director  or  office 
head". 


s 

I 


§5.12    [Amended] 

86.  Section  5.12(f)  is  amended  by 
removing  the  word  "Comisioner"  and 
inserting  in  its  place  the  word 
"Commissioner". 


Subpart  B— Ethical  and  Other  Conduct 
and  Responsibilities  of  Employees 

§5.11    [Amended] 

87.  Section  5.11(a)(1)  is  amended  by 
removing  the  word  "contractural"  and 
inserting  in  its  place  the  word 
"contractual". 

§5.14    [Amended]     f 

88.  Section  5.14  is  amended  by 
removing  from  the  first  sentence  the 
word  "thr"  and  inserting  in  its  place  the 
word  "the";  by  removing  from  the  same 
sentence  the  word  "organizaion"  and 
inserting  in  its  place  the  word 
"organization";  and  by  removing  from 
the  second  sentence  the  word 
"Convition"  and  inserting  in  its  place 
the  word  "Conviction". 

§5.19    [Amended]     ^ 

89.  Section  5.19(b)  is  amended  by 
removing  the  word  "stature"  and 
inserting  in  its  place  the  word  "statute". 
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Subpart  D — Financial  DIsclosuraa 

ga  Section  5.32(e)(1)  is  revised  to  read 
f^M  foliowK 


§&iSS    SlalMiiMils 01  wnpioyfiiant antf 
MMncW  llrtMMt  WM0f  ExMiillvc  OftfSf 
11212. 


(e)  *  *  • 

(1)  Assistant  Directors  and  Associate 
Directors; 


91.  Section  5.32(f)(1)  is  revised  to  read: 


{I)  The  Director  of  the  Division  of 
Procurement  and  General  Services; 


92.  Section  S.32(fK4)  is  removed. 

93.  Section  5.32(g)(1)  is  revised  to 
read: 


(8)  *  *  • 

(1)  The  Director  of  the  Division  of 
Automated  Systems; 

94.  Section  5.32(g)(3)  is  revised  to 
read: 


(8)  *  *  * 

(3)  The  Director  of  the  Division  of 
Information  Services. 


1.4 


Dated:  December  23. 19B5. 

By  direction  of  the  Commission. 
Bewiamin  I.  BMinan, 
Acting  Secretary. 
|FR  Doc  85-30738  Filed  12-30-85;  8:45  am] 

MLUNO  CODC  CTSIMn-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 

Standards  for  ttie  FtammabHity  of 
Children's  Sleepwoar  Sizes  0  Through 
6X  (FF  3-71)  and  7  Through  14  (FF  5- 
74);  TectMiical  Amendments 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Amendment  of  Anal  rules. 

summary:  The  Commission  is  amending 
two  footnotes  in  its  children's  sieepwear 
flammability  regulations  because  the 
ordering  numbers  for  copies  of 
referenced  voluntary  standards  have 
changed. 

EFFECTIVE  DATE:  December  31. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Joyce,  Division  of 
Administrative  Litigation.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
492-6629. 


aU^WXMCWTARY  INFORMATION.  In  the 
Federal  Register  of  December  30, 1975, 
the  Consumer  Product  Safety 
Commission  published  flnal  regulations 
on  the  flammability  of  children's 
sieepwear  in  sizes  0-6X  and  7-14  (16 
CFR  Parts  1615  and  1616;  40  FR  59903 
and  59917).  These  regulations  contain 
defmitions  that  refer  to  certain 
voluntary  product  standards,  and  two 
separate  footnotes  currently  state  that 
copies  of  three  such  standards  are 
available  from  the  National  Technical 
Information  Service  (16  CFR  1615.1(b] 
and  1616.2(b)).  This  is  still  correct,  as  is 
the  address  of  NTIS,  but  new  ordering 
numbers  must  be  used  to  obtain  the 
standards.  Therefore,  the  Commission  is 
amending  the  two  footnotes  to  provide 
those  numbers.  The  Commission  finds 
for  good  cause  that  opportunity  for 
public  comment  and  a  delayed  effective 
date  are  unnecessary  because  the 
amendment  merely  provides  information 
and  has  no  substantive  impact  on 
anyone. 

list  of  Subjects  in  16  CFR  Parts  1615  and 
1616 

Clothing,  Consumer  protection. 
Infants  and  children,  Labeling,  Reporting 
and  recordkeeping  reqirirements. 
Textiles. 

PARTS  1615  AND  1616-{  AMENDED] 

.  Accordingly,  the  Commission  amends 
Parts  1615  and  1616  of  Title  16,  Chapter 
II,  Subchapter  D  as  follows: 

1.  The  authority  citation  for  Subpart  A 
of  Parts  1615  and  1616  continues  to  read 
as  follows: 

Authority:  Sec.  4. 87  Stat.  112,  as  amended. 
81  Stat  see-70;  IS  U.S.C.  1193. 

2.  The  footnote  to  §  1615.1(b)  is 
revised  to  read: 

'  "Copies  are  available  from  the  National 
Technical  Information  Service,  5265  Port 
Royal  Street.  Springfield.  VA  22151,  and 
should  be  ordered  as  C^  15150. 

3>.  The  footnote  to  fi  161.2(b)  is  revised 
to  read: 

'  "Copies  are  available  from  the  National 
TecFinical  Information  Service.  5285  Port 
Royal  Street.  Springfield,  VA  22151.  The 
ordering  number  for  PS  54-72  (CS  153-48),  on 
giris'  apparel  sizing,  is  CX>M  73-50603;  the 
ordering  number  for  PS  36-70  (CS  155-50).  on 
boys'  apparel  sizing,  is  PB  86125648. 

Dated:  December  24. 1985. 
Sheldon  D.  BuHs, 

Acting  Secretary.  Consumer  Product  Safety 
Commission. 
(FR  Doc.  85-30855  Filed  12-30-85;  8:45  am] 

BILUNQ  CODE  S3SS-01-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 
Conunission 

16CFR  Part  282 

(OocicetNo.RM7t-14| 

jnciemental  Prtdng  Regulations 
lmplementtr>g  the  Incremental  Pricing 
Provision  of  the  Natural  Gas  Policy  Act 
of  1978 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Oroler  prescribing  incremental 
pricing  thresholds. 

summary:  The  Director  of  the  Office  of 
Pi[>eline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282J04.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 

EFFECnVE  DATE:  January  1, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  A.  Williams,  Federal  Energy 

Regulatory  Commission,  825  N.  Capitol 

Street.  NE..  Washington.  E>C  20426.  (202) 

357-6500. 

SUerLEMENTARV  MFONMATION: 

Order  of  the  Director,  OPPR 

Issued  December  24. 1985. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Tide  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  {  375.307(1)  of  the 
Commission's  regulations,  delegating  tt»e 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  January  1988  is  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month.  The  incremental 
pricing  acquisition  cost  threshold  prices 
for  months  prior  to  January  1986  are 
found  in  the  tables  in  §  282.304. 

List  of  Subjects  in  18  CFR  Part  282 

Natural  gas. 
Kenneth  A.  Williams, 
Director.  Office  of  Pipeline  and  Producer 
Regulation. 
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Table  I.— Incremental  Pricing  Acquisition  Cost  Threshold  Prices 
(CalMidw  yMT  19651 


Jaa 

F«b. 

M« 

Apr 

M^r 

June 

July 

Aug. 

S«pt 

Oct 

No« 

Dk. 

IncTemefrlal  pnong  mreshold „ 

NGPA  section  102  mrestioM ,. _ 

$2,373 
3.889 
2.452 
717b 

S2378 
3890 
2.457 
7.310 

$2  383 
3.911 
2462 
7090 

$2  388 
3932 
2467 
6920 

$2  399 
3862 
2478 
7210 

S2.410 
3992 
2489 
7,120 

$2421 

4022 

zsoo 

7.400 

$2,427 
4.045 
2506 

7000 

$2  433 

4.068 
2512 
652D 

$2,439 

4.091 
2.518 
6630 

$2,446 

4.116 
2525 

6940 

$2,453 
4.141 

NGPA  section  109  ttveslwW „ _ 

i30pciolN92lue«oitinNew  Yorti  oiy'lhieslx*! ._ _ * 

2.532 
7  140 

Calendw  yew  1986) 

Jan. 

IncfemenW  pndng  ttireshoM _ 

MRPA  WCfcpn  \K>  ttwo^tifM                 .      ., 

$2,480 
4.186 
^S39 
7.370 

, 

t 

NGPA  sadion  109  (hreshoW  !T^ - __ _ _„ 

—  .^ 

|FR  Doc.  85-30917  Filed  12-30-65: 8:45  am) 

aiLLMG  CODE  (717-«1-« 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Parts  701. 702  and  703 

Longshore  and  Harbor  Worlters' 
Compensation  Act  and  Related 
Statutes 

agency:  Employment  Standards 

Administration,  Labor. 

ACTION:  Extension  of  interim  final  rule. 

summary:  This  notice  extends  the 
interim  fmal  rules  published  in  the 
Federal  Register  on  January  3. 1985  (50 
PR  384)  until  February  3, 1986.  These 
rules,  which  implement  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
Amendments  of  1984,  Pub.  L.  98-426,  98 
Stat.  1639,  were  effective  on  December 

27. 1984,  and  were  to  remain  in  effect  (as 
extended  50  PR  39661)  until  December 

31. 1985.  unless  extended.  The 
Department  has  determined  that 
additional  time  is  necessary  to  complete 
the  review  of  the  interim  final 
regulations  in  light  of  the  concerns 
expressed  in  the  written  comments 
submitted  to  the  Department. 
CFFECnvE  DATE:  December  27, 1985.  The 
interim  final  rules  will  remain  in  effect 
until  February  3, 1986.  unless  extended 
or  superseded  by  another  issuance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Staufenberger,  Deputy 
Director,  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration.  U.S. 


Department  of  Labor  20210,  telephone 
(202)  523-7503. 

Signed  at  Washington.  DC.  this  27th  day  of 
Decemberl985. 
William  E.  Bf«ick. 
Secretary  of  Labor. 

[FR  Doc.  85-30950  Filed  12-27-85: 10:24  am) 
BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  436  and  442 

(Docket  No.  85N-O301 1 

Antibiotic  Drugs;  Ceftazidime 
Pentaliydrate  for  Injection 


Correction 


I 


In  FR  Doc.  85-28039  beginning  on  page 
48396  in  the  issue  of  Monday,  November 
25, 1985,  make  the  following  corrections: 

1.  On  page  48398,  in  the  second 
column,  in  §  436.358(b),  in  the  tenth  line, 
"milliliters"  should  read  "millimeters". 

2.  On  page  48399,  in  the  second 
column,  in  §  442.16a(a)(l).  in  the  fourth 
line.  "1(2-"  should  read  "(|(2-". 

3.  On  the  same  page,  in  the  third 
column,  in  §  442.16a(b)(l)(i)^6/  in  the 
fourth  line,  "milliters"  should  read 
"milliliters". 

4.  "(L)oss  on  drying"  should  read  "loss 
of  drying"  in  the  following  places: 

a.  Page  48400,  second  column, 
§  442.16a(b)(4).  first  line: 

b.  Page  48401.  first  column. 

§  442.216(a)(3)(i)(6),  third  line:  and 


c.  Page  48401.  second  column. 
§  442.216(b)(l)(ii)(a),  in  the  fourteenth 
line  below  the  equation. 

5.  Also  on  page  48401.  in  the  first 
column,  in  §  442.216(a)(3).  in  the  second 
line,  "complying  with"  should  read 
"complying  with  the". 

BILLING  CODE  ISOS-Ot-M 


DEPARTMENT  OF  STATE 

22  CFR  Parts  60  Through  65 

(Departmental  Regulations  108.846] 

South  Africa  and  Fair  Labor  Standards 

agency:  Department  of  State. 
ACTION:  Final  rule. 

summary:  On  November  8, 1985,  the 
Department  of  State  published  a 
proposed  rule  (50  FR  46455)  to 
implement  the  fair  labor  provisions  of 
Executive  Order  12532  of  September  9. 
1985  (50  FR  36861).  This  final  rule 
implements  the  EO's  fair  labor 
provisions,  taking  into  account  the 
public  comments  received. 
EFFECTIVE  DATE:  January  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Paula  Reed  Lynch.  Program  Officer. 
(202)  331-9275:  F.  Allen  Harris.  Deputy 
Office  Director,  Office  of  Southern 
African  Affairs  (202)  647-8252:  or  Mr. 
Edward  Cummings,  (202)  647-1571. 
Office  of  the  Legal  Adviser,  Department 
of  State. 

SUPPLEMENTARY  INFORMATION:  Section  2 
of  E.0. 12532  (50  FR  36861)  deals  with 
the  labor  practices  of  U.S.  nationals  and 
their  firms  in  South  Africa.  On 
November  8.  the  Department  of  State 
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published  draft  implementing 
regulations  as  a  proposed  rule  for  public 
comment  (50  FR  46455).  The 
supplementary  information  portion  of 
the  proposed  rule  explains  the 
background  for  the  regulations  and  the 
basic  scheme  established. 

Six  written  comments  were  received 
from  the  public.  The  Department  of 
State  has  reviewed  the  comments  and 
has  made  certain  changes  to  the 
regulations  as  a  result.  (The  changes  are 
to  S9  63.1(a],  63.1(b].  63.1(d)(1). 
63.1(d)(2).  63.1(d)(3),  64.1.  65.1(b). 
65.1(b)(5),  and  65.1(b)(6).) 

The  comments  dealt  primarily  with 
the  relation  of  the  requirements  of  the 
voluntary  Sullivan  system  to  those  of 
the  proposed  regulations.  For  example,  it 
was  pointed  out  that  the  evaluation 
method  of  the  Sullivan  system  takes  into 
account  the  performance  of  firms  in 
relation  to  each  other  with  respect  to 
some  of  the  principles.  Questions  were 
raised  as  to  whether  the  Department 
would  do  likewise  with  respect  to  those 
Tirms  that  choose  to  report  directly  to 
the  Department  of  State.  The 
Department  intends  to  make  decisions 
on  good  faith  compliance  based  on  an 
evaluation  of  each  report  on  a  case-by- 
case  basis.  The  Department  does  not 
intend  to  rate  the  companies  in  relation 
to  each  other. 

Another  Sullivan-related  question 
dealt  with  the  reporting  requirements  for 
firms  that  sign  the  Sullivan  principles 
during  1986.  A  new  subsection  (d)(3) 
was  added  to  §  63.1  to  address  this 
issue. 

Section  61.1(a)(6)  of  the  proposed  rule 
would  have  prohibited  the  furnishing  of 
routine  authentication  services  related 
to  the  other  penalties  described  in  that 
subsection  to  firms  that  do  not  adhere  to 
the  principles.  Upon  review,  and  based 
in  part  on  public  comments,  the 
Department  has  concluded  that  it  is 
highly  unlikely  that  routine 
authentication  services  would  be 
involved  in  such  instances.  Maintaining 
a  specific  provision  on  this  matter  would 
give  the  erroneous  impression  that 
routine  authentications  are  to  be  denied 
even  in  cases  where  there  is  no 
intercession  of  the  kind  proscribed  in 
the  EO.  The  Department  has  accordingly 
decided  not  to  include  a  specific 
provision  on  this  matter.  Authentication 
services  will  be  denied  if  the  services 
requested  constitute  intercession  within 
the  meaning  of  §  65.1(b). 

Some  of  the  comments  dealt  with  the 
basic  requirements  of  the  EO.For 
example,  one  comment  recommended 
that  firms  employing  less  than  25 
individuals  in  South  Africa  be  subject  to 
the  requirements  of  the  regulations, 
while  another  suggested  that  the 


requirement  apply  only  to  firms 
employing  more  than  50.  The  purpose  of 
these  regulations  is  to  implement  the  EO 
and  accordingly  such  comments  were 
not  accepted  in  preparing  the  fmal  rule. 

List  of  Subjects' 

22  CFR  Part  60 

United  States  investments  abroad. 
Fair  labor  standards,  South  Africa. 

22  CFR  Part  61 

United  States  investments  abroad. 
Fair  labor  standards.  South  Africa. 

22  CFR  Part  62 

United  States  investments  abroad, 
Fair  labor  standards.  South  Africa, 
Reporting  and  recordkeeping 
requirements. 

22  CFR  Part  63 

United  States  investments  abroad. 
Fair  labor  standards.  South  Africa. 

22  CFR  Part  64 

United  States  investments  abroad. 
Fair  labor  standards.  South  Africa. 
Reporting  and  recordkeeping 
requirements. 

22  CFR  Part  65 

United  States  investments  abroad, 
Fair  labor  standards.  South  Africa, 
Exports.  Penalties. 

Subchapter  G.  consisting  of  Parts  60 
through  65  and  an  Appendix,  is  added  to 
Chapter  I  of  Title  22,  Code  of  Federal 
Regulations,  to  read  as  follows: 

SUBCHAPTER  G— SOUTH  AFRICA  AND 
FAIR  LABOR  STANDARDS 

Part 

60  Purpose  and  scope  of  application. 

61  Definitions. 

62  Registration. 

63  General  policies  and  reporting 
requirements. 

64  Administrative  procedures. 

65  Non-adherence  and  penalties. 
Appendix  to  Subchapter  G — Examples  of  Fair 

Labor  Practices 

PART  60— PURPOSE  AND  SCOPE  OF 
APPLICATION 

Sec. 

60.1  Purpose. 

60.2  Scope  of  application. 
Authority:  Sec.  203,  International 

Emergency  Economic  Powers  Act  (50  U.S.C. 
1701);  EO.  12532,  Sept.  9, 1985  (50  FR  36861). 

§  60.1    Purpose. 

(a)  General.  Section  2  of  Executive 
Order  12532  of  September  9, 1985  (50  FR 
36861)  provides  that  it  is  the  policy  of 
the  United  States  to  encourage  all 
United  States  firms  in  South  Africa  to 
adhere  to  certain  fair  labor  standards.  It 


provides  furthermore  that  no 
department  or  agency  of  the  U.S.  may 
intercede  with  any  foreign  government 
regarding  the  export  marketing  activities 
in  any  country  of  any  national  of  the 
U.S.  employing  more  than  25  individuals 
in  South  Africa  who  does  not  adhere  to 
the  principles  stated  in  the  Order.  It  is 
the  purpose  of  this  subchapter  to 
implement  these  requirements  of  E.O. 
12532. 

(b)  Relation  to  the  Voluntary  Sullivan 
System.  It  has  been  the  policy  of  the 
United  States  since  1977  to  encourage 
voluntary  adherence  to  the  Sullivan 
Code  agreed  to  by  a  majority  of  U.S. 
business  firms  that  operate  in  South 
Africa.  The  requirements  of  the 
voluntary  code  exceed  those  of  the  E.O 
12532  in  certain  respects,  and  the 
voluntary  nature  of  the  code  has  set  an 
example  for  all  firms  in  South  Africa. 
The  regulations  set  forth  in  this 
subchapter  recognize  that  some  U.S. 
nationals  are  not  willing  to  subscribe  to 
the  Sullivan  Code,  and  these  regulations 
do  not  require  firms  to  subscribe  to  the 
voluntary  system.  All  U.S.  nationals 
described  in  §  62.2  and  §  63.1  are 
subject  to  the  requirements  of  this 
subchapter.  Such  nationals  who  are 
bona  fide  participants  in  the  Sullivan 
system  are  exempt  from  certain 
reporting  requirements  in  accordance 
with  §  63.1(d). 

§  60.2    Scope  of  application. 

The  requirements  of  this  subchapter 
are  applicable  to  U.S.  nationals  (defined 
in  §  61.5)  who: 

(a)  Employ  at  least  25  individuals  in 
South  Africa; 

(b)  Own  or  control  more  than  50 
percent  of  the  outstanding  voting 
securities  of  a  foreign  subsidiary  or 
other  entity  that  employs  at  least  25 
individuals  in  South  Africa;  or 

(c)  Control  in  fact  any  other  foreign 
entity  that  employs  at  least  25 
individuals  in  South  Africa.  Such  control 
consists  of  the  authority  or  ability  of  the 
domestic  concern  to  establish  or  direct 
the  general  policies  or  day-to-day 
operations  of  a  foreign  subsidiary  or 
entity  in  South  Africa.  Such  authority  or 
ability  will  be  presumed  under  the 
circumstances  described  below,  subject 
to  rebuttal  by  competent  evidence 
provided  to  the  Department  of  State  at 
the  time  of  registration  (see  §  62.1): 

(1)  The  domestic  concern  beneficially 
owns  or  controls  (whether  directly  or 
indirectly)  25  percent  or  more  of  the 
voting  securities  of  the  foreign 
subsidiary  or  entity,  if  no  other  person 
owns  or  controls  (whether  directly  or 
indirectly)  an  equal  or  larger  percentage; 
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(2)  The  forei^  subsidiary  or  entity  is 
operated  by  the  domestic  concern 
pursuant  to  the  provisions  of  an 
exclusive  management  contract; 

(3)  A  majority  of  the  members  of  the 
board  of  directors  of  the  foreign 
subsidiary  or  entity  are  also  members  of 
the  comparable  governing  body  of  the 
domestic  concern; 

(4)  The  domestic  concern  has  the 
authority  to  appoint  the  majority  of  the 
members  of  the  board  of  directors  of  the 
foreign  subsidiary  or  entity;  or 

(5)  The  domestic  concern  has  the 
authority  to  appoint  the  chief  operating 
officer  of  the  foreign  subsidiary  or 
entity. 

PART  61— DEnNinONS 


61.1 
61.2 
61.3 
61.4 
61.5 


Adherence. 

Fair  labor  standards. 

Office  of  Southern  African  Affairs. 

United  Slates. 

U.S.  national. 
Authority:  Sec.  203,  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  E.0. 12532  Sept.  9. 1985  (50  FR  36881). 

S61.1    AdtMr«nc«. 

For  purposes  of  this  subchapter, 
adherence  means — 

(a)  Agreeing  to  implement  the 
principles  specified  in  §  61J2  in  South 
Africa, 

(b)  Taking  good  faith  measures  to 
implement  each  of  these  principles,  and 

(c)  Reporting  accurately  to  the 
Department  of  State  on  the  measures 
taken  to  implement  the  principles  in 
accordance  with  §  63.1. 

§61.2    Fairlabor  Standards. 

(a)  The  fair  labor  standards  referred 
to  in  this  subchapter  are  as  follows: 

(1)  Desegregating  the  races  in  each 
employment  facihty; 

(2)  Providing  equal  employment 
opportunity  for  all  employees  without 
regard  to  race  or  ethnic  origin; 

(3)  Assuring  that  the  pay  system  in 
South  Africa  is  applied  to  all  employees 
without  regard  to  race  or  ethnic  origin; 

(4)  Establishing  a  minimum  wage  and 
salary  structure  based  on  the 
appropriate  local  minimum  economic 
level  which  takes  into  account  the  needs 
of  employees  and  their  families; 

(5)  Increasing  by  appropriate  means 
the  number  of  persons  in  managerial, 
supervisory,  administrative,  clerical  and 
technical  jobs  who  are  disadvantaged 
by  the  apartheid  system  for  the  purpose 
of  significantly  increasing  their 
representation  in  such  jobs; 

(6)  Taking  reasonable  steps  to 
improve  the  quality  of  employees'  lives 
outside  the  work  environment  with 
respect  to  housing,  transportation, 
schooling,  recreation,  and  health; 


(7)  Implementing  fair  labor  practices 
by  recognizing  the  right  of  all 
employees,  regardless  of  racial  or  other 
distinctions,  to  self-organization  and  to 
form,  join  or  assist  labor  organizations, 
freely  and  without  penalty  or  reprisal, 
and  recognizing  the  right  to  refrain  from 
any  such  activity. 

(b]  The  supplement  to  this  subchapter 
contains  illustrative  examples  of  the  fair 
labor  practices  referred  to  in  this 
subchapter. 

561.3  Offica  Of  Southam  African  AHairs. 

"Office  of  Southern  African  Affairs" 
means  the  Office  of  Southern  African 
Affairs,  Bureau  of  African  Affairs, 
Department  of  State,  Washington,  D.C. 
20520. 

961.4  Unitad  State*. 

"United  States,"  when  used  in  the 
geographical  sense,  includes  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  insular  possessions  of  the 
United  States,  and  the  District  of 
Columbia. 

§61.5    U.S.NationaL 

For  purposes  of  this  subchapter,  "U.S. 
national"  means: 

(a)  Citizens  or  nationals  of  the  United 
States  or  permanent  residents  of  the 
United  States  (defined  in  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101, 101(a)20,  60  Stat.  163));  and 

(b)  Corporations,  partnerships,  and 
other  business  associations  organized 
under  the  laws  of  the  United  States,  any 
state  or  territory  thereof,  or  the  District 
of  Columbia. 

PART  62— REGISTRATION 

Sec 

62.1  Registration. 

62.2  Notification  of  changes  in  information 
furnished  by  registrants 

62.3  Maintenance  of  records  by  registrants. 
Authority:  Sec  203.  International 

Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  E.0. 12532  Sept.  9. 1985  (50  FR  36661) 

§62.1    Registration. 

Any  U.S.  national  referred  to  in  §  60.2 
is  required  to  register  with  the 
Department  of  State  and  to  indicate 
whether  the  U.S.  national  or  entity 
referred  to  in  S  60.2  agrees  to  implement 
the  principles  stated  in  §  61.2.  They  may 
also  indicate  whether  they  are 
participants  in  the  voluntary  Sullivan 
system.  Registration  can  be 
accomplished  by  filing  a  completed  form 
DSP-95  with  the  Office  of  Southern 
African  Affairs.  Any  such  national  who 
believes  that  it  should  not  be  required  or 
is  unable  to  report  on  the  fair  labor 
practices  of  a  foreign  subsidiary  or 
entity  described  in  S  60.2  (c)  of  this 
subchapter  should  provide  a  detailed 


explanation  of  the  reasons.  The 
explanation  should  be  in  the  form  of  a 
letter,  and  should  accompany  the 
completed  registration  form.  A  detailed 
questionnaire  on  fair  labor  practices  will 
be  provided  by  the  Office  of  Southern 
African  Affairs  on  an  annual  basis  to  all 
registrants.  No  fee  is  required  for 
regisfration. 

§62.2    Notification  of  changaa  In 
liifuiHialkNi  fumialMd  tyy  raglatunti. 

A  registered  U.S.  national  must  notify 
the  Department  of  State  of  any  material 
changes  in  the  information  contained  in 
the  registration.  Examples  of  material 
changes  include  the  establishment 
acquisition,  or  sale  of  a  subsidiary  or  of 
a  foreign  afHIiate,  a  merger,  a  change  of 
location,  or  engaging  in  a  different  kind 
of  business  in  South  Africa.  Such 
information  should  be  provided  within 
60  days  from  the  date  of  the  material 
change.  > 

§  62.3    Malntananca  of  racofd*  by 


(a)  A  U.S.  national  who  is  required  to 
register  pursuant  to  5  62.1  must  maintain 
records  concerning  the  fair  labor 
practices  employed  in  South  Africa  by 
the  U.S.  national  or  any  entity  referred 
to  in  S  60.2  effective  January  1, 1986. 
Such  records  must  be  maintained  for  a 
period  of  3  years. 

(b)  Records  maintained  under  this 
section  shall  be  available  at  all  times  for 
inspection  by  the  Director  of  the  Office 
of  Southern  African  Affairs  or  a  person 
designated  by  the  Director. 

PART  63— GENERAL  POLICIES  AND 
REPORTING  REQUIREMENTS 

oCC< 

63.1  General  policies. 

63.2  Influencing  activities  outside  the 
workplace. 

63.3  State  Department  review. 

63.4  Waiver. 

Authority:  Sec.  203,  International 
Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  E.O.  12532  Sept.  9.  1985  (50  FR  36861] 

§63.1    Gwteral  policies. 

(a)  General.  Any  U.S.  national  or 
entity  described  in  S  80.2  who  does  not 
adhere  to  the  fair  labor  standards  stated 
in  S  61.2  of  this  subchapter  shall  be 
ineligible  to  receive  the  assistance 
specified  in  S  65.1  (b). 

(b)  Failure  to  register.  Any  such  U.S. 
national  who  does  not  register  with  the 
Department  of  State  prior  to  February 
15, 1986,  in  accordance  with  S  62.1  shall 
be  ineligible  for  the  assistance  specified 
in  §  65.1  and  shall  be  subject  to  the 
penalties  specified  in  §  65.2. 

(c)  Annual  reports.  All  U.S.  nationals 
subject  to  the  requirements  of  this 
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subchapter  shall  provide  an  annual 
report  to  the  Department  of  State 
describing  their  implementation  of  the 
fair  labor  principles  specified  in  S  61.2, 
including  implementation  by  any  entity 
described  in  S  60.2.  They  shall  do  so  by 
submitting  a  completed  questionnaire 
furnished  by  the  Department  of  State  at 
the  time  of  registration  to  the  Office  of 
Southern  African  Affairs.  The  first 
report  shall  be  provided  no  later  than 
February  15. 1987. 

(d)(1)  Sullivan  participants.  Any  U.S. 
national  who  is  a  bona  fide  participant 
in  the  Sullivan  reporting  and 
implementing  system  is  exempt  from 
submitting  the  questionnaire  referred  to 
in  paragraph  (c)  of  this  "Bona  fide" 
participation  means  (i)  subscribing  to 
the  Sullivan  Code  and  (ii)  filing  the 
report  required  by  the  Sullivan 
monitoring  mechanism  with  that 
organization  and  (iii)  receiving  a 
Category  I,  II,  or  IIIA  standing.  Bona  fide 
participants  are  deemed  to  be  adhering 
to  the  fair  labor  standards  for  purposes 
of  this  subchapter.  Such  U.S.  nationals 
shall  be  required  to  file  a  letter  with  the 
Office  of  Southern  African  Affairs  on  an 
annual  basis  certifying  that  they  are 
bona  fide  participants  in  the  Sullivan 
system.  Each  such  letter  shall  be 
provided  not  later  than  February  15  of 
each  calendar  year,  commencing  on 
February  15. 1987.  Each  such  letter  shall 
include  the  following  statement: 

1  certify  that  [name  of  firm]  is  a  bona  fide 
participant  in  the  Sullivan  system  for  Hscal 
year  [insert],  and  the  firm  received  a  [insert] 
rating  from  the  Sullivan  system  for  that 
period. 

Any  U.S.  national  participating  in  the 
Sullivan  system  who  receives  a 
Category  IIIB  standing  must  inform  the 
Department  of  State  by  February  15.  If 
such  a  national  receives  a  Category  IIIB 
standing  for  the  next  fiscal  year,  it  shall 
not  be  deemed  to  be  a  bona  fide 
participant  pursuant  to  this  subsection 
and  must  thereafter  complete  the 
required  State  Department 
questionnaire. 

(2)  U.S.  nationals  who  become 
participants  in  the  Sullivan  system  in 
1986  will  be  required  to  submit  the  first 
letter  referred  to  in  paragraph  (d)(1)  of 
this  section  no  later  than  November  15. 
1987. 

§  63.2    Influencing  activities  outside  ttte 
workplace. 

U.S.  nationals  referred  to  in 
subsection  S  60.2  are  encouraged  to  take 
reasonable  measures  to  extend  the 
scope  of  their  influence  on  activities 
outside  the  workplace  by  measures  such 
as  (a)  supporting  the  right  of  all 
businesses,  regardless  of  the  racial 
character  of  their  owners  or  employees, 


to  locate  in  urban  areas;  (b)  by 
influencing  other  companies  in  South 
Africa  to  follow  the  principles  specified 
in  §  62.2;  (c)  by  supporting  the  freedom 
of  mobility  of  all  workers,  regardless  of 
race,  to  seek  employment  opportunities 
wherever  they  exist,  and  (d)  by  making 
provision  for  adequate  housing  and 
education  for  famihes  of  employees 
within  the  proximity  of  the  employee's 
place  of  work. 

§  63^    State  Department  review. 

(a)  The  Office  of  Southern  African 
Affairs  shall  review  each  report 
submitted  pursuant  to  S  63.1(c)  to 
determine  whether  the  U.S.  national  is 
adhering  to  the  principles  stated  in 
561.2.  The  Office  of  Southern  African 
Affairs  may  request  additional 
information  from  the  U.S.  national  and 
take  any  steps  that  may  be  deemed 
necessary  to  verify  the  information 
submitted. 

(b)  If  the  Office  of  Southern  African 
Affairs  concludes  that  a  person  is  not 
taking  such  steps,  it  shall  afford  the 
person  thirty  days  to  provide  additional 
written  information  to  the  Department  of 
State. 

(c)  If  a  U.S.  national  who  was  a 
participant  in  the  Sullivan  system  does 
not  file  the  reports  required  by  the 
Sullivan  monitoring  system  or  otherwise 
fails  to  meet  the  standards  for  continued 
participation  in  the  Sullivan  system,  the 
U.S.  national  shall  immediately  inform 
the  Department  of  State.  Such 
notification  should  be  provided  no  later 
than  30  days  after  receipt  of  a 
notification  from  the  Sullivan  system 
that  the  person  is  no  longer  a  bona  fide 
participant. 

§63.4    Waiver. 

The  Director,  Office  of  Southern 
African  Affairs,  may  make  exceptions  to 
the  provisions  of  this  subchapter  in 
cases  of  exceptional  or  undue  hardship 
or  when  it  is  otherwise  in  the  interest  of 
the  United  States  Government. 

PART  64— ADMINISTRATIVE 
PROVISIONS 

Sec. 

64.1  Administrative  procedures. 

64.2  Annual  report. 

64.3  Disclosure  of  information  to  the  public. 
Authority:  Sec.  203,  International 

Emergency  Economic  Powers  Act  (50  U.S.C. 
1701):  E.0. 12532  Sept.  9, 1985  (50  PR  36861) 

§  64.1    Administrative  procedures. 

(a)  If  the  Assistant  Secretary  for 
African  Affairs  concludes  that  a  U.S. 
national  or  entity  referred  to  in  §  60.2  is 
not  adhering  to  the  principles  specified 
in  §  61.2,  the  Office  of  Southern  African 
Affairs  shall  immediately  inform  the 


U.S.  national  concerned  and  other  U.S. 
Government  agencies  by  appropriate 
means. 

(b)  Any  U.S.  national  who  has  been 
the  subject  of  an  adverse  decision 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  entitled  to  file  a  written  appeal 
within  30  days  of  notification  of  the 
decision  with  the  Board  of  Appellate 
Review  of  the  Department  of  State.  The 
requirements  of  Part  7  of  Subchapter  A 
of  this  title  of  CFR  shall  be  applicable  to 
proceedings  before  the  Board  of 
Appellate  Review. 

§64.2    Annual  report. 

The  Office  of  Southern  African  Affairs 
shall  prepare  an  annual  report  regarding 
implementation  of  Part  63  of  this 
subchapter,  which  shall  be  forwarded  to 
other  affected  U.S.  Government  agencies 
and  the  appropriate  committees  of  the 
United  States  Congress. 

§64.3    DisckMure  Of  inf onnatfcm  to  tlie 
pul>Nc. 

Subchapter  R  of  this  title  of  CFR 
contains  regulations  on  the  availability 
to  the  public  of  information  and  records 
of  the  Department  of  State.  The 
provisions  of  Subchapter  R  apply  to 
such  disclosures  by  the  Office  of 
Southern  African  A^airs. 

PART  65— NON-AOHERENCE  ANO 
PENALTIES 

Sec. 

65.1  Denial  of  export  marketing  support. 

65.2  Civil  and  criminal  penalties. 
Authority:  Sec.  203.  International 

Emergency  Economic  Powers  Act  (SO  U.S.C. 
1701):  E.0. 12532  Sept.  9. 1985  (50  PR  36861) 

§  65.1    Denial  of  export  marttetkig  eupporL 

(a)  In  accordance  with  Part  63  of  this 
subchapter,  no  department  or  agency  of 
the  United  States  may  intercede  with 
any  foreign  government  regarding  export 
marketing  activity  in  any  country  of  any 
U.S.  national  or  entity  referred  to  in 

§  60.2  who  does  not  adhere  to  the 
principles  stated  in  S  61.2  with  respect 
to  that  U.S.  national's  operations  in 
South  Africa. 

(b)  For  purposes  of  this  section, 
"intercede  with  any  foreign  government 
regarding  export  marketing  activity" 
means  any  contact  by  U.S.  Government 
personnel  with  officials  of  any  foreign 
government  which  involves  or 
contemplates  any  effort  to  assist  in 
eelling  a  good,  service,  or  technology  in 
a  foreign  market.  The  following  are 
examples  of  the  activities  prohibited: 

(1)  Assisting  non-complying  firms  by 
arranging  appointments  with  foreign 
government  officials  relating  to  the 
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pursuit  by  the  firm  of  a  bid.  project,  or 
other  commercial  activity. 

(2)  Intervening  with  a  foreign 
government  on  behalf  of  a  non- 
complying  firm  in  pursuit  of  a  bid  or 
project,  imless  such  intervention  is 
necessary  to  ensure  a  foreign 
government's  compliance  with  its 
obligations,  if  any  under  the  Agreement 
on  Goverrmient  Procurement  of  April  12, 
1979  (T.I.A.S.  No.  10403): 

(3)  Assisting  non-complying  firms  in 
obtaining  end-user  or  other  foreign 
government  certificates  or 
documentation  necessary  for  the 
issuance  of  U.S.  export  licenses; 

[i]  Taking  any  action  to  assist  a  non- 
complying  firm  in  selling  its  products, 
services  or  technology  with  respect  to  a 
foreign  government  including  assistance 
in  making  appeals  regarding  foreign 
government  procedures  and  practices 
adversely  affecting  the  firm's  ability  to 
gain  access  to  the  foreign  marketplace; 

(5)  Participation  by  non-complying 
firms  in  Department  of  Commerce 
sponsored  trade  exhibitions  and  video 
catalog  shows,  trade  missions  and 
certified  shows  in  foreign  countries  in 
which  business  is  conducted  primarily 
with  the  host  government; 

(6)  Intervening  with  foreign 
government  officials  on  behalf  of  a  non- 
complying  firm  at  any  trade  fairs,  trade 
missions,  and  video  catalogue  shows 
(i.e.,  other  than  those  in  paragraph  (b)(5] 
of  this  section). 

(c)  The  following  activities  with 
respect  to  non-complying  firms  are  not 
prohibited  pursuant  to  this  section  of  the 
Executive  Order 

(1)  Preparing  market  research  for  use 
by  more  than  one  company  and 
providing  general  export  information; 

(2)  Distributing  generally  available 
informational  publications  such  as 
Overseas  Business  Reports.  Foreign 
Economic  Trends,  and  Business 
America:  and 

(3)  Multilateral  and  bilateral 
govemment-to-govemment  trade 
negotiations  to  resolve  trade  issues 
which  may  affect  non-complying  firms. 

{65.2    CMI and crimlnai penaNiM. 

(a)  This  subchapter  is  promulgated 
pursuant  to  the  authority  of  E.0. 12532 
and  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1705) 
(lEEPA)).  SecHon  206  of  this  Act 
provides  that: 

A  civil  penalty  of  not  to  exceed  $10000 
may  be  imposed  on  any  person  who  violate* 
any  license,  order,  or  regulation  issued  under 
this  title. 

Whoever  willfully  violates  any  license, 
order,  or  regulation  issued  under  this  title 
shall,  upon  conviction,  he  fined  not  more  than 
$50,000.  or,  if  a  natural  person,  may  be 


imprisoned  for  not  more  than  ten  years,  or 
both;  and  any  officer,  director,  or  agent  to 
any  corporation  who  knowingly  participates 
in  such  violation  may  l>e  punished  by  a  like 
fine,  imprisonment,  or  both. 

Section  206  of  the  International 
Emergency  Economic  Powers  Act  is 
applicable  to  violations  of  this 
subchapter  and  to  any  license,  riding, 
regulation,  order,  direction,  or 
instruction  issued  hereunder.  These 
criminal  and  civil  penalties  are 
applicable  to  failures  to  comply  with  the 
registration  and  reporting  requirements 
established  in  this  subchapter.  However, 
they  are  not  applicable  to  failures  to 
adhere  to  the  principles  stated  in  §  61.2. 

(b)  Attention  is  also  directed  to  18 
U.S.C.  Itxn.  which  provides: 

Whoever,  in  any  manner  within  the 
jurisdiction  of  any  department  or  agency  of 
the  United  States  kno%vingly  and  willfully 
falsifies,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact  or  makes 
any  false,  fictitious  or  fraudulent  statement  or 
representation  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  Hned  not  more 
than  $10,000  or  imprisoned  not  more  than  five 
years,'  or  both. 

(c)  This  section  does  not  apply  to  the 
financing  of  exports  by  the  Export- 
Import  Bank  to  Sooth  Africa.  Such 
financing  continues  to  be  the  subject  of 
the  requirements  contained  in  section 
2(b)(9)  of  the  Export-Import  Bank  Act  of 
1945,  as  amended. 

Appendix  to  Subchapter  G — Examples  of  Fair 
Labor  Practice* 

The  follo%ving  are  illustrative  examples  of 
the  fair  lalior  standards  specified  in  i  61.2. 

(1)  Desegregating  the  races  in  each 
employment  facility: 

(a)  Removing  all  race  designation  signs; 

(b)  Desegregating  all  eating,  medical, 
recreation,  and  work  facilities:  and 

(c)  Terminating  all  regulations  which  are 
based  on  racial  discrimination  or  preference. 

(2)  Providing  equal  employment 
opportunity  for  all  employees  without  regard 
to  race  or  ethnic  origin: 

(a)  Assuring  that  any  health,  accident 
pension,  or  death  benefit  plans  that  are 
established  are  nondiscriminatory  and  open 
to  all  employees  without  regard  to  race  or 
ethnic  origin;  and 

(b)  Implementing  equal  and 
nondiscriminatory  terms  and  conditions  of 
employment  for  all  employees,  abolishing  job 
restrictions  and  differential  employment 
criteria  which  discriminate  on  the  basis  of 
race  or  ethnic  origin. 

(3)  Assuring  that  the  pay  system  is  applied 
to  all  employees  without  regard  lo  race  or 
ethnic  origins: 

(a)  Assuring  that  any  wage  and  salary 
stnictUFe  that  is  implemented  is  applied 
equally  to  ail  employees  without  regard  to 
race  or  ethnic  origin: 


(b)  Eliminating  any  distinctions  between 
hourly  and  salaried  job  classifications  on  the 
basis  of  race  or  ethnic  origin;  and 

(c)  Eliminating  any  differences  in  seniority 
and  in  grade  benefits  which  are  based  on 
race  or  ethnic  origin. 

(4)  Elstablishing  a  minimum  wage  and 
salary  structure  based  on  the  appropriate 
local  minimum  economic  level  which  takes 
into  account  the  needs  of  employees  and 
their  families: 

(a)  Offering  a  minimum  wage  or  salary 
structure  that  is  30  percent  or  more  higher 
than  the  most  recent  University  of  South 
Africa  Minimum  Living  Level  for  a  family  of  S 
or  6  for  the  area  in  which  the  South  African 
subsidiary  or  afTiliate  operates;  or 

(b)  Offering  a  minimum  wage  or  salary  that 
is  30  percent  or  more  higher  than  the  most 
recent  University  of  Port  Elizabeth  Household 
Subsistence  Level  for  a  family  of  5  or  6  for  the 
area  in  which  the  South  African  subsidiary  or 
afTiliate  operates. 

(5)  Increasing,  by  appropriate  means,  the 
number  of  persons  in  managerial, 
supervisory,  administrative,  clerical,  and 
technical  jobs  who  are  disadvantaged  by  the 
apartheid  system  for  the  purpose  of 
signiricantly  increasing  their  representation 
in  such  jobs: 

(a)  Developing  training  programs  that  will 
prepare  substantial  numbers  of  persons 
disadvantaged  by  apartheid  for  such  jobs  as 
soon  as  possible,  including:  (i)  Expanding 
existing  programs  and  fonning  new  programs 
to  train,  upgrade,  and  improve  the  skills  of  all 
categories  of  employees,  including 
establishing  and  expanding  programs  to 
enable  employees  to  further  education  and 
skills  at  recognized  educational  facilities;  and 
(ii)  creating  on-the-job  training  programs  and 
facilities  to  assist  employees  to  advance  to 
higher  paying  jobs  requiring  greater  skills. 

(b)  Establishing  procedures  to  assess, 
identify,  and  actively  recruit  employees  with 
potential  for  further  advancement; 

(c)  Identifying  persons  disadvantaged  by 
apartheid  with  significant  management 
potential  and  enrolling  them  in  accelerated 
management  programs:  and 

(d)  Establishing  timetables  to  carry  out  this 
principle. 

(6)  Taking  reasonable  steps  to  improve  the 
quality  of  employee's  lives  outside  the  work 
environment  with  respect  to  housing, 
transportation,  schooling,  recreation,  and 
health: 

(a)  Providing  assistance  lo  employees 
disadvantaged  by  apartheid  for  housing, 
health  care,  transportation,  and  recreation 
either  through  the  provision  of  facilities  or 
services  or  providing  financial  assistance  to 
employees  for  such  purposes,  including  the 
expansion  or  creation  of  in-house  medical 
facilities  or  other  medical  programs  to 
improve  medical  care  for  employees 
disadvantaged  by  apartheid  and  their 
dependents;  and 

(b)  Participating  in  the  development  of 
programs  that  address  the  educational  needs 
of  employees,  their  dependents,  and  the 
community. 

(7)  Implementing  fair  practices  by 
recognizing  the  right  of  all  employees, 
regardless  of  racial  or  other  distinctions,  to 
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selT-urganizatiun  and  to  Torm.  join,  or  assist 
iffbortJTganixalions,  freely  ami<wi(hout 
penahy  or  reprisal,  and  Tecognizing  .the  xight 
to  refrain  from  an^  such  activity: 

(a) Refraining  from:  (i)  interfi;ring  wifh, 
restraining,  or  ooeKiqg«ittplo)ieesiiii  IIk 
«xeroi»e  of  their  rights -of  self-organiration 
under  this  paragraph:  (iij  domina'tiqgor 
Interfering  with  the  formation  or 
administration  of  any  labor  organization  or 
sponsoriitg.  caDtrcrtling.  arooBtrilautkng 
nnancial.or  otber.assistanoe.loM:  (iiij 
encouraging  or  discoursing  membershv -in 
an^'  labor  organization  bj'  discrimination  in 
regard  to'+irring.  tenure, .promotion,  or  other 
condihons  oTemploymerrt:  (K').dtsdwrgingar 
otherwise  disciplining  or  discrimirmftiig 
gainst  .any  employee  j«vhoi>a.s  exeEcisedany 
rights  of  self-o^ganizMion  under  this 
principle:  and  ly)  refusing  to  bargain 
collective  with  any  organizatiootreely 
dhosen-by  employees  jiursuaitt  to  flris 
ppincipie. 

lb)  AN«>wmg  empiloyoes  to  «Kerawe  ri^tna 
of  self-organization,  including  solioitaMon  of 
fellow  employees  during  nonworkiitg  hears, 
distribution  and  posting  of  unioii literature  by 
employees  during  nonworkmg  houK  in 
nonworking  areas,  and  reasona'jie  access  fo 
labor  arganiiation  representaliiies  to 
communicate  Mtith-employees'on  the 
employer's  premises  at.TRasosa'ble  times 
wbiere  there  are  Bs-otheravailalile  channeli 
which  will  enable  the  laborongiioisaticoaio 
communicate  with  employees  through 
reasonable  efforts. 

Dated;  December  23. 1985. 
George  P.  Shultz, 
TheSecretary  of  State. 
|FR  Doc.  85-30928  Filed  12-30-ttr.:  8:45  amj 
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PENSION  OEMEFITOUARANTV 
CORPORATION 

29  CFR  Part  2644 

Notice  and  Collection  of  Wilbdrawal 
Liability;  Adoption  of  New  interest 
Rate 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUIMMARY:  This  is  an  amendment  to  Ihe 
Pension  Benefit  Guaranty  Corporation's 
regulation  .on  Notice  ajid  Coilection  si 
Withdrawal  Liability.  That  regulation 
incorporates  by  reference  certain 
interest  rates  published  .by  another 
federal  agency. The  effect  of  fhis 
amendment  is  to  add  to  fhe  ajipendix  of 
that  regulation  a  new  interest  rate  lobe 
effective  from  January  1, 198B.  toMarcli 
31. 1986. 

EFFECTIVE  AAT£:  Jaauary  1.  isae. 
FOR  FU8TMER  IMFORMATKM  OONTACC: 
)ubn  Carter  FofiVer,  Atlumey, 
Multiemj»loy€r'Regul»tis»iys  Giottp, 
Corporate  Policy  and  Reguhitions 


[)epartaiertl  (aSUI^,  Renaion  Beneftt 
Guaranty  fjavfotsHkm,  JOaO  iC  Stancit. 
NW,  VIABkiqgtim,  DC  20rm  Sriepfaane 
2Q2-A5fr-«SQS0  j2Q2-A5«-.&e&g  ffv  TTY  and 
TDD). 

•UfMiBIICNTttRV  MFOMUMMIt  Ob  May 
31, 1984  jus  fK  ££M2^  ifae  f^eantm 
fienafil  Guaranty  CorposKtion  Ifkit 
"PBGC")  pnsUiBhed  a  SmAn^ABiifm 
on  Nothie  asid  OaUaOiaB  tf  VVtitbdrawBl 
Liability.  That  jogriaitiea,  codified  «t  29 
CFR  itert  2S44.  •deab  with  liie  nrte  <qf 
interest  io  ht  charged  iby  imihicaiqdi^cr 
penstojD  plans  on  -wilhsiraMrBl  liability 
payments  that  are  overdue  or  Jo  dnfautl 
on-or  aiter  )uly  Z  1984  (the  effective  dale 
of  the  regulatioa),  or  to  be  credited  by 
such  plans  on-oveupaymeirtBUf 
withdcaival  habitily  made  on  :ar  after 
that  daie.  The  regalatran  aiknvs  pbwi  to 
set  such  rates,  subject  to  oertain 
flestrictKms.  Whew  a  ^aa  does  oot  sed 
such  rates,  §  2644.3(b)  of  the  regulaitioa 
provides  that  the  rate  to  be  chaiiged  or 
credited  forany  caleiular .quarter  is  the 
average  quoted  prime  rate  on  shorl-teran 
cemmeroiaj  loans  for  the  fifitfiauth  day 
(or  next  buainesB  day  if  Ihe  Hfteentb  day 
is  not  a  businesa  day)  of  the  jnonth 
preceding  the  beginningof  the  quarter, 
as  reported  by  the  Board  of  Govfimors 
of  the  Federal  Reservif  System  in 
Statisftical  Release  H.  15  rSrfected 
Interest  Rates"). 

Smce  the  regiilation  incorporates  by 
reference  interest  rates  published  in 
Statistical  Release  H.l  5.  that  release  is 
the  authoritative  source  for  the  rates 
that  are  to  be  appKed  under  the 
regulation.  A«  a  convenience  to  persons 
using  the  Tegulatlon,  however,  the  PBGC 
collects  the  applicable  rales  and 
repufbHshes  t^iem  in  an  appendix  to  Part 
2644.  See  50  FR  39664  (September  30, 
1985^.  This  amendment  a^s  to  this 
appendix  the  interest  rate  of  9V4 
percent,  which  will  be  effective  from 
January  1, 1986,  to  March  31.  1986.  This 
is  the  same  interest  rate  that  was  in 
efiect  for  tte  fourth  quarter  of  9985.  lUiis 
rate  is  based  on  the  prime  rate  in  effect 
.on  Qecember  16. 1*985.  as  reported  by  the 
Federal  jii^rve  in  Sta^isticd  Release 
H.15. 

TIk  appendix  to  zeCFR  iPart  2644 
d9es  -not  ppeecrtbe  interest  rates  under 
the  regulation;  the  rates  prescribed  by 
the  regulation  are  thosn  published  in  the 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
•informational  only.  Accordingly,  the 
PBGC  finds  that  notice  o.T and  public 
comment  on  this  amendment  wocld  be 
unnecessary  and  coirtrary  to  the  public 
interest.  For  !the  abo*e  jfeaaaaa,  the 
PBGC  also  believes  that  good  cause 


exists  (or  «ntd«>ng  Ibis  ^iiiuiiAmeifl 
effectiv£  immediately. 

The  PBGCbas determined  that  (his 
amendment  Is  not  a  "majorjule"  within 
the  meaning  of  Executive  Order  12291. 
because  11  witl  not  bave  an  annual  effect 
on  the  economy  of  $100  mrttion  or  move: 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geograjihic  regions,  nor 
have  significant  adverse  effects  on 
competition,  pjnploymcnt.  investment, 
innovation  or  flie  ability  of  United 
States-based  enteiphseslofompete 
with  foreign-based  enterprises  in 
•domestic  or  export  mailcets. 

Because  no  general  notice  of  proposed 
rulemaking  is  Teqmred  for  this 
ameRdmeia,  ifbe  iRegi/lalory  HexAnlity 
Act  of  1988 -does  mot  «pply.  See  5  IS-SC 
601(2). 

List  of  Sttl^ectB  In  29  CF«  ^art  2644 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing.  P^ii 
2644  of  Subdif9)terT"  of  Chapter  XXVi  of 
Title  29,  Code  of  Federal  Regulations, '» 
amended  as  follows: 

PART  e644-flOTfCE  AND 
COLLECTION  OF  WTFHDRA-WAL 
LIASILfTY 

1.  The  authority  citation  &irihirt2644 
continues  4o  i>ead  as  follows: 

A«AMi»y':-Secs.4«K(bMSJ  and  4219(c).  ftib. 
L.  e3-<86.««  ajnended  l>>  «(h  s  4(»(t  >  »rid  fM 
(respeDtiueiyJ.  Pub  L.«6-36».«  Stat  ITSA. 
1302  and  123(>-123e  (9880^  t29<(iLSiC 
1302(bJ(3J  and  1399«<:')f6M 

2.  Appendix  A  is  amerrded  by  aiding 
to  the  end  of  the  table  of  interest  rates 
therein  the  following  new -entry: 


from 


To 


-DMeot 


01/01 '96 


oB/91/ae 


1jr»€/85 


950 


Issued  afW^ashinglon.TX:.  on  this  23d  day 
of  Deoember.  1985. 
Kathleen  P.  UtgoH, 

Executive  DireclM:  Pension  Benefit  Quarauty 
Corporation. 
[FR  Due.  85-306  J3  Filed  12-30^85;  »;«5  -»n.j 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 
31  CFB  Part  223 

Pinanctsri  Guidelines  for  Qualification 
of  Surety  Companies  Under  31  U.S.C. 
9304-9308 

AGENCV:  findnoiail  Management  Service, 
Fiscal  Service;  Treasury. 
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ACTION:  Final  Financial  Guidelines. 

SUMMARY:  The  Secretary  of  the  Treasury 
is  required  by  31  U.S.C.  9305  to 
determine  that  each  surety  company 
that  wishes  to  do  business  with  the 
United  States  is  financially  sound  and  is 
able  to  keep  and  perform  its  contracts. 
The  financial  guidelines  that  Treasury 
hereby  publishes  supplement  the 
financial  standards  that  are  already 
being  used  to  make  those 
determinations.  These  guidelines  will  be 
used  to  evaluate  applications  for  (and 
renewals  of)  Certificates  of  Authority 
received  by  Treasury  on  or  after  January 
1.1986. 

EFFECTIVE  DATE:  December  31. 1985. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Terry  L  Beyer.  (202)  634-2319. 
SUPPLEMENTARY  INFORMATION:  On 
September  5. 1985.  the  Financial 
Management  Service  (FMS)  published  a 
Notice  of  Revised  Proposed  Guidelines 
(50  FR  36115).  which  proposed  new 
guidelines  to  supplement  the  current 
financial  standards  wRich  are  used  to 
assist  FMS  in  making  a  statutorily- 
required  determination  that  a  surety 
company  is  solvent  and  able  to  keep 
and  perform  its  contracts  in  order  to 
qualify  as  an  acceptable  surety  on 
federal  bonds. 

Eight  comments  were  received.  The 
majority  of  the  comments  were  highly 
supportive  of  the  proposed  guidelines. 
Some  of  the  respondents  suggested 
modifications.  This  Notice  adopts  some 
of  these  and  explains  how  others  will  be 
incorporated  within  internal  operating 
procedures. 

Three  respondents  expressed  concern 
that  Treasury  had  not  specifically  stated 
that  a  company  would  be  provided  a 
chance  to  respond  to  Treasury's  concern 
over  its  financial  condition.  Specific 
wording  to  this  effect  has  been  added. 

Two  respondents  expressed  concern 
that  strict  adherence  to  the  ratios,  would 
penalize  companies  for  taking  proper 
corrective  measures  in  those  instances 
where  such  measures  negatively 
impacted  ratio  results.  Treasury's 
present  financial  guidelines  (Instruction 
XHI).  state  that  a  company  should 
submit  a  supporting  memorandum  to 
Treasury  that  would  explain  significant 
actions  taken  which  would  not  be 
evident  from  a  review  of  the  company's 
financial  statements.  This  would  include 
actions  which  would  distort  ratio 
results.  Should  a  company  fail  to  submit 
appropriate  explanations  with  its  annual 
Treasury  filing,  the  company  would 
have  an  opportunity  to  submit  such  an 
explanation  if  Treasury  notifies  the 
company  of  concerns  it  may  have 


relative  to  its  ratio  results.  We  feel  that 
these  procedures  will  prevent  a 
company  from  being  unjustly  penalized. 

One  respondent  expressed  concern 
that  reinsurers,  because  of  the  nature  of 
their  business,  may  regularly  fail  one  or 
more  tests,  without  such  results 
necessarily  reflecting  their  stability.  The 
response  included  statements 
specifically  describing  perceived 
problems  with  certain  ratios  and 
recommended  modifications.  While 
recognizing  the  validity  of  these 
concerns,  in  some  circumstances,  we 
determined  that  the  most  appropriate 
manner  in  which  to  address  them  would 
be  to  include  the  respondent's 
statements  of  problems  within  our 
internal  operating  procedures.  These 
statements  will  then  be  considered  in 
determining  whether  a  reinsurer  should 
receive  a  notice  of  concern  over  its  ratio 
results. 

Finally,  we  have  included  an 
additional  paragraph  within  the  final 
notice  addressing  the  consideration  of 
ratios  based  on  consolidated  financial 
data  in  certain  instances.  This 
paragraph  was  added  at  the  suggestion 
of  one  respondent. 

The  Department  of  the  Treasury  has 
determined  that  this  notice  is  not  a 
major  rule  for  purposes  of  E.0. 12291. 
Therefore,  no  regulatory  impact  analysis 
is  required. 

Furthermore,  it  has  been  determined 
in  accordance  with  5  U.S.C.  605(b)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
regulatory  flexibility  analysis  referred  to 
by  5  U.S.C.  604  is  not  required  and  has 
not  been  conducted. 

The  Department  of  the  Treasury  will 
therefore  adopt  the  following  financial 
guidelines: 

Additional  Financial  Guidelines 

Effective  December  31. 1985.  in  order 
to  qualify  for  a  Certificate  of  Authority 
to  do  business  with  the  Government  as  a 
surety,  or  to  be  recognized  as  an 
admitted  reinsurer  on  non-federal 
business,  a  company  will  be  expected  to 
maintain  usual  results  for  the  following 
ratios. 


Ratio 


Ratio 

Usual  ranges 

Over 

Under 

1.  Prenwjfn  to  surplus 

300 

2  Change  in  vnntings 

-33 

33 

3  Surplus  aid  lo  surplus 

25 

4  Two  year  overall  operating  ralio 

100 

5  Irweslment  yield 

6 
-10 

6  Ctiange  in  surplus _ 

7  babilibes  lo  bguKi  assets 

50 

105 

8  Agents'  tialances  lo  surplus 

40 

9  One  year  raaarve  devatopmertt  to 
surplus 

10  Timo  year  raserve  devekyxnent  to 
lurplua - 

11  Estimated  currant  reserv*  detoerv 
cy  to  surplus - 


Usual  ranges 


Over 


Under 


25 
25 

25 
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In  those  instances  where  a  company 
cedes  a  substantial  portion  of  its 
premiums  to  an  affiliated  company,  the 
ratios  for  the  consolidated  statements  of 
the  company  and  its  affiliates  will  also 
be  considered. 

In  those  instances  where  a  company's 
ratio  results  do  not  fall  within  the  usual 
ranges,  the  Treasury  may  notify  the 
company  of  Treasury's  concern  over  tis 
financial  condition.  The  company  will 
be  afforded  an  opportunity  to  respond  to 
Treasury's  concern. 

If  information  submitted  by  the 
company  to  support  its  continued 
financial  strength  is  not  sufficient  to 
satisfy  Treasury  of  the  company's 
continued  ability  to  keep  and  perform  its 
contracts,  Treasury  will  commence 
proceedings  to  terminate  the  company's 
Certificate  of  Authority. 

Termination  procedures  as  described 
at  31  CFR  223.17  will  be  followed  in  all 
instances. 

Treasury  may  revise  these  guidelines 
in  the  future  should  industry  conditions 
change  significantly. 

Dated:  December  13, 1985. 
W.E.  Douglas. 

Commissioner,  Financial  Management 
Sen'ice. 
(FR  Doc.  85-30951  Filed  12-30-85:  8:45  am) 

BILLINCI  CODE  4S10-35-M 


VETERANS  ADMINISTRATION 
36  CFR  Part  3  j 

Basic  Eligibility  for  Loan  Guaranty 
Benefits  ^ 

AGENCY:  Veterans  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  adjudication 
regulations  concerning  loan  guaranty 
eligibility  for  Vietnam  era  veterans.  This 
amendment  is  necessary  because  of  a 
1978  change  of  law.  The  effect  of  this 
amendment  will  be  to  equalize  the  loan 
guaranty  eligibility  of  Vietnam  era 
veterans  with  that  of  veterans  of  World 
War  II  and  the  Korean  Conflict. 
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DATES:  This  amendment  is  effective 
October  18, 1978,  as  provided  by  law. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  White,  Chief,  Regulations 
Staff,  Compensation  and  Pension 
Service  (211B),  Department  of  Veterans 
Benefits  (202)  389-3005. 
SUPPLEMENTARY  INFORMATION:  On  page 
28224  of  the  Federal  Register  of  luly  11, 
1985,  the  VA  published  a  proposed 
amendment  to  38  CFR  §  3.315(b)  to 
correct  a  previous  oversight  with  respect 
to  loan  guaranty  eligibility  for  Vietnam 
era  veterans.  Interested  persons  were 
given  until  August  12, 1985,  to  submit 
comments,  suggestions  or  objections  to 
the  proposal.  While  no  official 
comments  were  received,  a  claims 
examiner  from  the  VA's  New  York 
Regional  Office  identified  a  technical 
error  in  the  publication  and  suggested 
that  a  pertinent  cross-reference  be 
added. 

The  published  proposal  to  amend 
paragraph  (b)  inadvertently  ended  with 
the  United  States  Code  citations  for 
paragraph  (c)  which  is  not  being 
amended.  This  error  has  been  corrected 
in  the  final  rule. 

It  was  suggested  that  a  cross- 
reference  to  the  minimum  actfve  duty 
service  requirements  of  §  3.12a  might 
also  be  appropriate.  We  agree  that  such 
an  addition  is  desirable  for  purposes  of 
clarity  and  have.amended  the  final  rule 
to  alert  VA  adjudicators  to  that 
requirement. 

The  proposed  rule  has  been  adopted 
with  the  amendment  noted  above. 

The  Administrator  hereby  certifies 
that  this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  section  603 
and  604.  In  accordance  with  Executive 
Order  12291,  Federal  Regulation,  we 
have  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans,  Veterans 
Administration. 

(Catalog  of  Federal  Domestip  Assistance 
Program  number  is  64.119) 

Approved:  November  27, 1985. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr^ 
Deputy  Administrator. 

PART  3— {AMENDED] 

38  CFR  Part  3,  COMPENSATION 
AND  PENSION.  §  3.315(b)  is  revised  to 

read  as  follows: 

§  3.31S    Basic  eligibility  determinations — 
dependents,  loans,  education. 

***** 

(b)  Loans.  If  a  veteran  of  World  War 
II  the  Korean  conflict  or  the  Vietnam  era 
had  less  than  90  days  of  service,  or  if  a 
veteran  who  served  after  July  25. 1947, 
and  prior  to  June  27. 1950,  or  after 
January  31. 1955.  and  prior  to  August  5, 
1964.  or  after  May  7, 1975,  has  less  than 
181  days  of  service  on  active  duty  as 
defined  in  §§  36.4301  and  36.4501, 
eligibility  of  the  veteran  for  a  loan  under 
38  U.S.C.  ch.  37  requires  a  determination 
that  the  veteran  was  discharged  or 
released  because  of  a  service-connected 
disability  or  that  the  official  service 
department  records  show  that  he  or  she 
had  at  the  time  of  separation  from 
service  a  service-connected  disability 
which  in  medical  judgment  would  have 
warranted  a  discharge  for  disability. 
These  determinations  are  subject  to  the 
presumption  of  incurrence  under 
§  3.304(b).  Determinations  based  on 
World  War  II,  Korean  conflict  and 
Vietnam  era  service  are  also  subject  to 
the  presumption  of  aggravation  under 
§  36.306(b)  while  determination  based 
on  service  on  or  after  February  1, 1955. 
and  before  August  5, 1964,  or  after  May 
7, 1975,  are  subject  to  the  presumption  of 
aggravation  under  §  3.306  (a)  and  (c).. 
The  provisions  of  this  paragraph  are 
also  applicable,  regardless  of  length  of 
service,  in  determining  eligibility  to  the 
maximum  period  of  entitlement  based 
on  discharge  or  release  for  a  service- 
connected  disability.  (See  also  the 
minimum  service  requirements  of 
§  3.12a.) 

(38  U.S.C.  1802, 1807. 1818) 


(PR  Doc.  85-30859  Filed  12-30-^5;  8:45  am) 

BIUING  CODE  8320-0 1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261  and  271 

[FRL-2947-1) 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

AGENCY:  Environmental  Protection 

Agency. 

AcnoN:  Final  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  is 
amending  the  list  of  hazardous  wastes 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  by  redefining  the 
universe  of  solvents  considered  listed 
hazardous  wastes.  EPA  is  taking  this 
action  to  close  a  major  loophole  created 
by  the  manner  in  which  spent  solvents 
were  originally  listed  as  hazardous 
wastes.  The  effect  of  today's  rule  will  be 
to  bring  certain  spent  solvent  mixtures 
under  RCRA  Subtitle  C  control. 
dates:  Effective  Dote:  This  regulation 
becomes  effective  January  30. 1986.  (See  ' 
Section  II-E  for  further  details.) 

Notification — ^The  Agency  has 
decided  not  to  require  persons  who 
generate,  transport,  treat,  store,  or 
dispose  of  these  hazardous  wastes  to 
notify  the  Agency  within  90  days  of 
promulgation  that  they  are  managing 
these  wastes.  The  Agency  views  the 
notification  requirement  as  unnecessary 
in  this  case  since  we  believe  that  most, 
if  not  all.  persons  who  manage  these 
wastes  have  already  notified  EPA  and 
received  an  EPA  identification  number. 
Persons  who  generate,  transport,  treat, 
store,  or  dispose  of  these  wastes,  and 
have  not  previously  notified  and 
received  an  identification  number  must 
get  an  identification  number  pursuant  to 
40  CFR  262.12  before  they  can  generate. 
transport,  treat,  store,  or  dispose  of 
these  wastes. 

Interim  Status — ^All  existing 
hazardous  waste  management  facilities 
(as  defined  in  40  CFR  270.2)  which  treat, 
store,  or  dispose  of  hazardous  wastes 
under  interim  status  (section  3005(e)  of 
RCRA).  must  file  with  EPA  a  Part  A 
permit  application.  Under  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  a  facility  is  also 
eligible  for  interim  status  if  it  was  in 
existence  on  the  effective  date  of  any 
statutory  or  regulatory  change  under 
RCRA  that  requires  it  to  obtain  a  section 
3005  permit.  Facilities  which  have 
qualified  for  interim  status,  under 
section  3005{e)(l)(A)(ii),  will  not  be 
allowed  to  manage  the  wastes  covered 
by  today's  rule  after  January  30. 1986. 
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unlesft  thejF  have  an  EPA  identification 
number  and  they  submit  a  Part  A  permit 
application  to  EPA  by  January  30, 1986. 

If  the  facility  has  received  a  permit 
pursuant  to  section  3005,  however,  it 
will  not  be  allowed  to  treaty  store,  or 
dispose  of  the  wastes  covered  by 
today's  rule  until  it  submits  an  amended 
permit  appficaHon  pursuant  to  40  CFR 
124.5,  and  the  permit  has  been  modified 
pursuant  ta4aCFR  270.41  to  allow  it  to 
treat,  store,  or  dispose  of  these  wastes. 
addresses:  The  ofricial  record  for  this 
rulemaking  is  located  in  Room  Si'212, 
U.S.  Environmentat  Protection  Agency. 
401  M  Street  SW..  Washington,  DC 
204AO,  and  i*  availaMefor  viewing  from 
9:80  a.m.  to  4:00  pjn.  Monday  through 
Friday,  exditdiiig  holidsysL 

FOR  PURTHBI  MPORMRTIOM  CONTACT: 
The  RCRA  Hodine  at  (660)  424-9346  or 
at  (202)  382-3000.  F(H>teehnieai 
iafanaatiaft contact  Jacqueline  Sales, 
Orioe«f.SaiidWB8tefWH-562^  U.S. 
fimiDBmeatal  Protection  Agency;  401  M 
Street  SW..  Wbskingtan.  DC  2O«0.  (203) 
382^770, 

supPLBMMTAanr  ihrnhnatior: 
I.  Background 

On  April  30. 1986.  EPA  proposed  t» 
amend  the  regulations  for  hazardous 
waste  management  under  RCRA  by 
redefining  the  spent  soivent  listiag — 
EPAiiazardoes  Waste  Nos.  FOOl,  P002, 
F003,  P004,  and  FOOS— to  indade 
mixtures  ccwtaining  ten  percent  or  more 
total  listed  solvent  (by  volume).  See  50 
FR  18378.  EPA  initiated  this  action  to 
close  a  ma)or  regulatory  loophoift 
cieated.by  the  manner  in  which  the 
original  listings  were  drafted  [i.e„  only 
the  technical  grade,  practical  grade,  or 
pure  form  of  the  solvents  were  covered). 

The  Agency  listed  these  solvents  as 
hazardous  waste  based  oa  their  toxicity, 
mobility,  and  persistence  in  the 
environment  (and  in  some  cases, 
igni  lability).  Also,  spent  solvents  have 
been  involved  in  hazardous  waste 
damage  iiKidents  more  frequently  than 
any  other  type  of  waste.  In  establishing 
a  regulatory  threshold  for  solvent 
mixtures,  the  Agency  attempted  to 
determine  the  concentrations  at  which 
solvents  are  known  to  cause  damage  to 
human  health  or  the  environment.  Since 
the  Agency  has  not  yet  developed 
health-based  thresholds  for  many  of 
these  solvents,  however,  we  sought  to 
establish  regulatory  thresholds  for 
mixtures  based  on  considerations  other 
than  minimum  concentrations  of 
solvents  that  can  cause  adverse  health 
effects.  Thus,  the  Agency  proposed  to 
expand  the  category  of  spent  solvents 
considered  hazardous  wastes  ta  include 
spent  solvent  mixtures  containing  ten 


percent  or  more  (by  volume)  of  total 
listed  solvents.  As  a  point  of 
clarification,  the  ten  percent  threshold 
apphes  to  solvent  mixtures,  before  use.  * 
The  Agency  befteves  tha^e8tabHshing  a 
threshold  level  well  below  the  minimum 
solvent  concentration  typically  used  in 
solvent  formulations  would  bring  the 
majority  of  solvefit  mixtures  used  in 
commerce  into  the  bazavdous  waste 
management  system,  while  excluding 
dilute  mixtures  or  de  mhtimis 
concentrations.  Furthermore,  Ageney 
data  demonstrate  that  at  these 
concentrations  these  solvents  afe 
known  to  cause  substantial  harm  to 
human  beattfi.  As  neted'above,  the 
Agency  ha»not  developed  health-based 
standards  or  regulatory  thresholds  for 
all  of  the  listed  solvents.  See  50  FR 
18679,  April  30„  1985.  The  level  set  by 
today's  rule  is  an  interim  nieas««,  and 
may  be  modified  or  superceded  when 
work  OH  the  Toxicity  Characteristic  is 
completed.' 

In  addition,  the  Agency  proposed  to 
renumber  the  list  of  solvents  by  deleting 
F002,  F003,  P004.  F005,  and  modifying 
FOOl  to  include  all  solvents  formerly 
listed  as  FOOl  dirou^  P005.  We 
specifically  requested  comments  on 
whether  soK-ents  shotdd  be  listed  imder 
a  single  hszardotrs  waste  mmiber,  or 
whether  h^logenated  solvents  should  be 
listed -separately  from  non-halogenated 
solvents.  Hie  Agency  also  invited 
commoits  oa  whether  we  should 
continue  to  bstashaaardons wastes 
solveata  which  ori^nally  were  listed 
solely  on  the  basis «f  rtieir  ignitability 
(FOO^ 

We  received  a  number  of  comments 
on  the  proposed  listing.  We  have 
evaluated  these  comjjients  and  revised 
the  rule  and  the  original  background 
document  to  the  solvent  listing 
accordingly.  This  notice  makes  final  the 
rule  proposed  on  April  30, 1985,  and 
outlines  EPA's  response  to  major 
comments  received  during  the  30-day 
comment  period.  Comments  received  on 
the  following  issues  and  the  Agency's 
responses  appear  in  the  revised 
background  document,  which  is 
a\iaiiable  in  the  public  docket  for  this 
rule — (1)  process  wastes  containing 
8olvents..(2)  effect  of  solvents  on  liners, 
(3)  human  health  effects  posed  by 


■  In  cases  (such  as  enforcement  actions)  where 
the  regulator}'  status  of  a  spent  solvent  mixture 
containing  listed  solvents  is  questionable,  the 
Agency  contidera  the  waste  to  be  the  listed  waste, 
unless  the  generator  can  prove  that  the  virgin 
solvent  mixture  contained  less  than  ten  percent 
total  listed  solvents.  The  Agency  takes  this  position 
based  on  data  which  hidicate  that  solvent  mixtures 
used  in  commerce  typically  contain  greater  than  ten 
percent  total  solvents. 

»  The  Ageney  intends  to  propose  ts  expand  the  EP 
toxicity  characteristic  within  the  next  two  months. 


solvents.  (4)  ratpression  of  solvents  by 
volume  versus  weight  and  (5)  format  of 
the  listing.  The  final  rule  partially  fulfills 
EPA's  obligation  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA).  which  requires  EPA  to 
consider  whether  to  list  additional 
wastesr  including  additional  solvents,  as 
hazasdous  within  15  months  of  the  date 
of  enactment  (HSWA  section  222(a)). 
The  Agency  has  proposed  to  add  four 
additional  solvents  to  the  list  of 
hazardous  wastes  (See  50  FR  30908,  July 
30. 1985).  When  that  proposal  becomes 
final,  the  ten  percent  threshold  will  also 
apply  to  mixtures  containing  these 
newly  regulated  solvents,  as  well  as  any 
additioDal>  solvents  listedin-thc  future. 

II.  Response  to  Comments 

Comments  were  submitted  by 
generators,  trade  associations.  State 
regulatory  agencies,  and 
en vironmenta lists.  This  section  outlines 
the  major  comments  and  provides 
responses.  As  stated  earher,  other 
comments  are  addressed  in  the  revised' 
background  document. 

A.  Clarification  of  th»  Scope  of  the 
Spent  Solvent  Listings 

In  addition  to  coBments  received 
during.thecomreent  period  for  this  rule, 
the  Agency  has  received  numerous 
telephone  inquiries  regarding  the 
interpretatson  of  the  spent  solvent 
listings  [i.e.,  the  scope  and 
applicability).  Thus,  in  response  to  these 
comments  the  Agency  is  clarifying  the 
universe  of  waste  covered  by  the  listing. 
We  beheve  this  will  aid  generators  and 
treatment,  storage,  and  disposal 
facilities  in  determining  whether 
solvent-bearing  wastes  (including 
solvent  mixtares)  handled  or  generated 
at  their  facility  will  be  regulated  as  a 
restdt  of  this  rule. 

First,  the  spent  solvent  listings  cover 
only  those  solvents  that  are  used  for 
their  "solvent"  properties — that  is,  to 
solublKze  (dissolve)  or  mobihze  other 
constituents.  For  example,  solvents  used 
in  degreasing,  cleaning,  fabric  scouring, 
as  diluents,  extractahts,  reaction  and 
synthesis  media,  and  similar  uses  are    ^.^ 
covered  under  the  listing  (when  spent). 
A  solvent  is  considered  "spent"  when  it 
has  been  used  and  is  no  longer  fit  for 
use  without  being  regenerated, 
reclaimed,  or  otherwise  reprocessed. 

On  the  other  hand,  process  wastes 
where  solvents  were  used  as  reactants 
or  ingredients  in  the  formulation  of 
commercial  chemical  products-  are  not 
covered  by  the  listing.  The  products 
themselves  also  are  not  covered.  See  the 
original  solvent  listing  background 
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document  (November  14, 1980)  available 
in  the  docket. 

Since  the  threshold  level  promulgated 
today  is  not  based  on  health  criteria,  but 
rather  on  typical  use  patterns,  we  are 
not  applying  this  threshold  to  all  wastes 
that  may  contain  one  or  more  of  these 
solvents.  Instead,  we  will  rely  on  the 
expansion  of  the  EP  toxicity 
characteristic  to  bring  these  waste 
streams  into  the  hazardous  waste 
management  system. 

B.  Applicability  of  the  Ten  Percent 
Threshold  Level  for  Solvent  Mixtures 

The  majority  of  commenters  support 
the  ten  percent  threshold  level.  In 
addition,  no  one  questioned  whether 
these  wastes  are  hazardous.  However, 
several  commenters  suggested  that  the 
Agency  develop  health-based  thresholds 
which  would  be  protective  of  human 
health  and  the  environment. 

The  Agency  agrees  with  the 
commenters;  however,  at  this  time,  we 
do  not  have  the  benefit  of  pre- 
established  health-based  thresholds  for 
many  of  the  listed  solvents.  Accordingly, 
this  rule  does  not  define  the  minimum 
concentration  at  which  mixtures  are 
considered  hazardous,  rather,  it  expands 
the  category  of  materials  considered 
"spent  solvents"  to  include  certain 
mixtures  containing  one  or  more  of  the 
listed  solvents. 

Another  commenter  stated  that  the 
ten  percent  threshold  will  relax  current 
hazardous  waste  management  practices 
since  many  persons  in  the  regulated 
community  have  interpreted  the  solvent 
listings  to  include  all  solvent  mixtures. 

The  Agency  does  not  agree  with  the 
commenter.  Agency  data  indicate  that 
the  ten  percent  threshold  will  capture 
the  majority  of  solvents  (mixtures)  used 
in  commerce  simply  because  it 
represents  a  level  well  below  the 
minimum  concentration  that  is  needed 
to  impart  the  characteristics  for  which 
solvents  are  used.  Also,  the  Agency 
believes  that  solvent  formulators  cannot 
successfully  reformulate  below  the  ten 
percent  level  and  retain  the  desired 
characteristics  of  solvent  mixtures. 

In  addition,  one  commenter  asked 
whether  the  ten  percent  threshold 
applies  to  solvents  listed  solely  for 
ignitability  [i.e.,  F003). 

When  EPA  proposed  the  ten  percent 
threshold  for  solvent  mixtures,  we 
included  the  ignitable  solvents.  The 
Agency  has  determined,  however,  that 
these  solvents  may  not  be  ignitable  at 
such  low  concentrations.  Since  the 
Agency  has  not  evaluated  these  solvents 
for  their  toxicity,  we  are  not  applying 
the  ten  percent  threshold  to  ignitable 
solvents. 


C.  Renumbering  of  EPA  Hazardous 
Waste  Nos.  FOOl-FOOS 

One  commenter  stated  that 
renumbering  of  the  listing  will  increase 
compliance  costs  for  persons  generating 
and  handling  hazardous  waste  due  to 
the  cost  of  relabeling  containers, 
retraining  workers,  and  revising 
hazardous  waste  management  plans. 
Another  commenter  stated  the 
renumbering  would  cause  confusion  in 
the  future  when  annual  reports,  data 
manifests,  transportation  and  storage 
logs  are  evaluated  and  compared  with 
past  records.  Several  commenters  are 
also  concerned  that  workers  handling 
these  toxic  or  ignitable  solvents  would 
be  unaware  of  hazards  posed  by  the 
waste  (e.g.,  corrosivity,  toxicity  or 
ignitability)  if  all  solvents  are  grouped 
under  a  single  waste  code.  Another 
commenter  stated  that  many  TSD's  are 
"permitted"  to  handle  only  chlorinated 
solvents  (FOOl  and  F002).  Thus,  if  all  27 
solvents  are  listed  under  a  single  waste 
code,  these  facihties  would  face 
difficulties  in  distinguishing  non- 
ignitable  solvents  from  ignitable 
solvents  (F003)  which  they  may  not  be 
equipped  to  handle.  Several  commenters 
also  stated  that  halogenated  solvents 
should  be  distinguished  from  non- 
halogenated  solvents  because  of 
differing  management  standards. 

In  considering  these  comments,  the 
Agency  has  concluded  that  renumbering 
may  not  accomplish  the  objective  for 
which  it  was  initially  considered — that 
is,  to  simplify  recordkeeping  and 
reporting  for  those  who  generate  and 
manage  these  wastes.  Rather, 
commenters  have  indicated  that  the 
proposed  change  will  increase 
compliance  costs  and  cause  confusion  in 
recordkeeping.  In  view  of  these 
concerns,  we  are  retaining  the  original 
FOOl-FOOS  listings.  Therefore,  for 
purposes  of  recordkeeping  and 
reporting,  notification  and  manifesting, 
generators  should  specify  each  solvent 
constituent  in  a  mixture,  provided  that  a 
particular  solvent  constituent  is  not  a 
contaminant  or  present  in  de  minimis 
concentrations. 

D.  Regulation  of  Ignitable  Solvents — 
F003 

Several  commenters  were  in  favor  of 
deleting  ignitable  spent  solvents  (F003) 
from  the  list  of  hazardous  wastes.  They 
stated  that  these  solvents  also  are 
considered  "hazardous  waste"  under  the 
characteristic  of  ignitability;  therefore, 
the  Ifsting  is  duplicative  and 
unnecessary.  One  commenter,  however, 
favored  retaining  the  listing  because 
many  small  facilities  are  not  likely  to 
have  access  to  flash  point  testing. 


Although  the  commenters  are  correct 
that  ignitable  spent  solvents  would 
exhibit  the  ignitability  characteristic, 
these  solvents  are  likely  to  contain  other 
toxic  contaminants.  In  fact,  solvents 
become  spent  when  they  have  been 
contaminated  with  other  materiali  [i.e., 
toxic  heavy  metals,  or  toxic  organic 
compounds)  and  must  be  disposed, 
reprocessed,  or  reclaimed.  If  we  were  to 
remove  these  solvents  from  the  list  of 
hazardous  wastes,  we  believe  such 
action  would  conflict  with  the  spirit  of 
one  of  the  new  requirements  under  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  In  particular,  the 
Administrator  is  required,  in  evaluating 
delisting  petitions,  to  consider  factors 
(including  additional  constituents)  other 
than  those  for  which  the  waste 
originally  was  listed  if  there  is  a 
reasonable  basis  to  believe  that  the 
waste  still  may  be  hazardous.  (See  50  PR 
28742,  July  15, 1985.)  Although  this 
provision  discusses  generator-specific 
delisting  petitions,  we  believe  it 
consistent  to  make  the  same  finding  for 
a  generic  delisting  as  well,  since  such 
action  ordinarily  has  far  more  potential 
impact  on  the  environment  than  a 
generator-specific  delisting.  Thus,  since 
spent  solvents  reasonably  are  likely  to 
contain  other  toxicants  at  levels  of 
regulatory  concern,  and  since  we  have 
not  evaluated  those  wastes  for  these 
other  toxicants,  we  believe  it 
inappropriate  to  remove  these  solvents 
from  the  hazardous  waste  list.  Rather, 
persons  who  wish  to  delist  these  wastes 
will  need  to  submit  a  site-specific 
delisting  petition  pursuant  to  the 
provisions  in  40  CFR  280.20  and  260.22. 

£.  Effective  Date 

Several  comments  were  received 
regarding  the  "effective  immediately*' 
provision  of  the  rule.  One  commenter 
stated  that  the  effective  immediately 
provision  is  appropriate;  however, 
several  commenters  stated  that  industry 
needs  time  to  comply  with  the  rule.  They 
specifically  stated  that  smaller 
companies  or  newly  regulated  facilities 
will  be  burdened  by  the  provision. 
Companies  need  time  to  train  personnel, 
and  to  design  and  build  hazardous 
waste  storage  and  processing 
equipment. 

On  November  29, 1985,  the  Agency 
promulgated  a  final  rule  to  regulate 
waste  and  used  oil  burned  for  energy 
recovery  in  boilers  and  industrial 
furnaces  (see  50  FR  49164).  These  rules 
prohibit  the  burning  of  hazardous  waste 
in  non-industrial  boilers,  including  used 
oils  adulterated  by  mixing  with  spent 
chlorinated  solvents. 
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Wtt  beUave  tke  •OBcliveness  of  the 
rulesmnbumiag  in  non-industrial 
boileis  will  be  reduced  if  solvent 
mixtures  remainonicgulated. 
Genaratocs-woukl  be  able  to  continue  te 
commingle  tBese  solvents  with- waste 
oils  destined  for  energy  recovery.  Based 
on  the  toxicity  of  chlofinated 
compounds,  the  Agency  is  concerned 
with  possible  adverse  health  effects 
posed  by  the  buoning  of  these  wastes. 

fit  balancing  both  of  these  concerns, 
the  agency  is  establfshing  an  effective 
date  of  thirty  days  for  this  rulemaking, 
l^is  shouid  allow  generators  adequate 
time  to  come"into  comphance  and  will 
sifff  support  the  goals  of  the  rule  on 
bunihig  in'non-indastrial  boilers.  The 
above  reasons  constltote  good  cause 
emler  theeflertive  date  section  of 
RCRA,  4yU.S.C.  8W8(b)  and  the 
Adminigtratfve-Prpcedure  Act,  5  U.S.C. 
5531. 

m.  Efbol  of-Today's  Action 

IVi^^  aBKndmeat  will  dose  a 
major  repilaftacy  loophole  which  allows 
tsdde  BBisiiit  mixtures  to  remain 
unKiiBlateitpersonB  generating, 
ticatin^  staring,  transporting,  or 
disposing  of  the  wastes  wiU  be  subject 
te  the  appropriate  requirements  under  40 
CFR  Parts  260  to  271.  Eflective  in  thirty 
days  wastes  covered  by  today's 
ruiemaking^are  sabject  to  the 
requirements  for  transportation,  storage, 
and  disposal  of  hazardous  waste. 

lY.  Regidattay  Impact 

Under  Executive  Order  12291.  EPA 
Must  judge  whether  a  proposed  or  final 
rule  is  "major"  and.  therefore  subject  to 
the  requirement  of  a  Regulatory  Impact 
Analysis.  This  final  rule  is  not  a  major 
rule  because  it  is  not  expected  to  result 
in  an  effect  on  the  economy  of  $100 
million  or  more.  Although  some 
generators  may  be  newly  regulated,  data 
from  the  RCRA  notification  data  base 
indicate  that  many  solvent  generators 
also  generate  other  RCRA  hazardous 
wastes.  The  Agency  believes,  therefore, 
that  the  majority  of  solvent  generators 
are  already  regulated  under  RCRA. 
Some  of  these  generators  may 
experience  increased  regulatory 
requirements;  however,  many  generators 
of  solvent  mixtures  are  currently 
regulated  under  State  hazardous  waste 
regulations. 

The  Agency  has  completed  an  initial 
analysis  of  the  potential  impacts  of  this 
rule.  (No  comments  were  received  on 
this  analysis.  The  analysts  indicates  that 
worst-case  oosto  may  be  substantial,  but 
they  are  expected  to  be  experienced  by 
only  a  few  generators.  There  will  be  no 
adverse  impact  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with  the 


foreign-based  enterprises  in  dbmestic  or 
export  markets.  Shica  this  amendment  is 
not  a  major  regulation,  no  Regulatory 
Impact  Analysis  is  being  conducted. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB]  for  review  as  required  by 
Executive  Order  12291. 

V.  Be^datoiy  Fkxibility  Aet 

Pursuant  hr  the  Regulatory  Flexibility 
Atet,  5  U.S.C.  e01-fll2,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  mlemaking  fbr  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  pubKc  comment  a 
reytlatery  flexibility  analysis  which 
d^seriBes  the  impact  of  the  rule  on  small 
entities  {i.r,  small  businesses,  smalf 
organizations  and  small  govemmentHl 
jurisdictions).  The  Aehnmistrator  may 
certify,  however,  that  the  rule  wiH  not 
have  a  si^ificant  economic  impact  on  a 
sab8tantfa^  number  of  small  entities. 

AUilaugti^  some-generators  will  be 
newly  regulated  and  some  will 
experience  an  increased  regulatory 
burden,  this  amendment  is  not  expected 
to  have  a  significant  economic  impact 
ona  substantial  mrmber  of  small 
entitle*.  The  majority  of  these 
generators  are  already  regulated  under 
RCA  and  many  are  regulated  under 
State  hazardous  waste  regulations.  This 
regulation,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

VI.  Paperwodc  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  ot  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  erse^. 

VII.  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  Impacts 

The  solvent  msxtares  designated  as 
hazardous  woste-by  today's  rule  become 
hazardous  sabstances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  (See  CERCLA 
section  101  (14).)  CERCLA  requires  that 
persons  in  charge  of  vessels  or  facilities 
from  which  hazardous  substances  have 
been  released  in  quantities  that  are 
equal  to  or  greater  than  the  reportable 
quantities  (RQs)  immediately  notify  the 
National  Response  Center  for  release. 
(See  CERCLA  section  103  and  5.0  FR 
13456-13522,  April  25, 1985.) 

The  final  RQs  for  the  solvent  waste 
streams  [i.e..  F001-F005)  and  the 
individual  solvent  constituents  were 
published  on  April  4. 1985,  (see  50  FR 
13487).  According  to  this  rule,  if  the 
waste  has  more  than  one  constituent  of 
concern,  the  lowest  RQ  assi^ed  to  any 


one  of  the  constituents  present  in  the 
waste  represents  the  RQ  for  the  waste 
stream  (see  50  FR  13463). 

Vm.  Slate  Authority 

A.  AppNcabiHty  of  Rales  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for- the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008,  7003,  and  3013  of  RCRA,  although 
authorized  States  have  primary 
errfiorcement  responsibility. 

PHor  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  apphed  in  the  authorized  State, 
and-EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit  When  new.  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  uirder  section  3006fg)  of 
RCRA,  42  U.9:C.  6028(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  implement  those 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  Hnal 
authorization,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

Today's  rule  is  promulgated  pursuant 
to  section  3001(e)(2)  of  RCRA,  a 
provision  added  by  the  HSWA. 
Therefore,  it  is  being  added  to  Table  1  in 
§  271.1(j),  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  pursuant  to  the  HSWA, 
and  that  take  effect  in  all  States, 
regardless  of  their  authorization  status. 
States  may  apply  for  either  interim  or 
Hnal  authorization  for  the  HSWA 
provisions  identified  in  Table  1,  as 
discussed  in  the  following  section  of  this 
preamble. 
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B.  Effect  an  State  AuthorJzattam 

As  noted  above,  EPA  will  nnpiement 
today's  nrfe  in  anthorized  States  antil 
they  modify  their  programs  to  adopt 
these  roles,  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
promulgated  pursuant  to  the  HSWA,  a 
State  submitting  a  program  modification 
may  apply  to  receive  either  interim  or 
final  authoriratipn  under  section 
3006fgK2)  or  300e(b},  respectively,  on  tfie 
basis  of  regulations  ftat  are 
substantiatty  equivalent  or  equivalent  to 
EPA's.  "Hie  procedures  and  schedule  for 
State  program  modifications  under 
section  300e(b)  are  described  in  40  CFR 
271.21.  The  same  procedures  should  be 
followed  for  section  3006(gJt2). 

Applying  {  271.21{eK2],  States  that 
have  final  aathorization  must  modify 
their  progranis  within  a  year  of 
promulgation  of  EPA's  regulations  If 
only  regulatory  changes  are  necessary, 
or  withdbi  tivo  years  of  promuigatton  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  271.21(e)(3)). 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  today's  mle.  These 
State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proRHiIgated  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
regulations  in  lieu  of  EPA  until  the  State 
program  modiRcation  is  approved. 
States  with  existing  regulation*  may 
continue  to  administer  and  enforce  their 
regulations  as  a  matter  of  State  law.  In 
implementing  the  Federal  program.  EPA 
will  work  with  States  under  cooperative 
agreements  to  minimize  duplication  of 
efforts.  In  many  cases  EPA  will  be  able 
to  defer  to  the  States  in  th«r  efforts  to 
implement  their  programs,  rather  than 
take  separate  actions  under  Federal 
authority. 

States  that  submit  official  applications 
for  final  aathorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
including  regulations  equivalent  to  those 
promulgated.  However,  once  authorized, 
a  State  must  modify  its  program  to 
include  regulations  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  periods  discussed  above. 

UstofSubiects 

40  CFR  Part  261 

Hazardous  materials.  Recycling. 
40  CFR  Part  271 

Administrative  practice  and 


pRKJwiave,  Confidential  I 
Hrfomurtion.  Hazardoua  asateriala 
transportatk>n.  Hazard— s  waste,  imfian 
lands,  Intai^ovennnental  relations. 
Penalties,  Reporting  and  reoordkeeping 
requtrenentfl.  Water  polhition  control. 
Water  supply. 

Deled:  December  23, 196k. 
La*  M.  TboaiM, 

Administivtor. 

For  reasons  set  out  in  the  preamble.  40 
CFR  Parts  281  and  271  are  amended  as 
follows: 

Part  261— tOENTIFICATIOII  AMD 
LISTING  OF  MAZARDOUS  WASTE 

1.  The  aathority  citation  for  Part  281 
contbmes  to  read  as  follows: 

Authority:  Sec*.  lOOa  2002(c].  300X.  aad 
3002  of  the  Solid  Waste  DisposAl  Act,  as 
amended  by  Ae  Resoarce  Cooservation  and 
Reoovery  Act  of  1978,  as  amended  (42  U.S.C. 
6905,  6912(a}.  6921.  and  6922). 

2. 40  CFR  261^  ia  ffinended  by 
revisb^  EPA  Hazardous  Waste  Nos. 
FOOl,  F0g2,  POOS,  P0O4,  andF0O6  tofead 
as  follows: 
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(l80«a»ng  containing,  befora 
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mors  (by  volume)  of  one  or 
more  o(  the  ■bov*  haloganat- 
mi  tdnm*»  or  Snm*  eoNim 
i*M  •  F002.  F004,  and 
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PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

3.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

AulliBrity:  Sec.  1066,  2002(a),  and  9006  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
Ae  Resource  Conservation  and  Reeorery  Act 
of  1976,  as  amended  (42  U.S.C  OSOS,  0912^). 
and  6926). 

4.  Section  271.1  (j)  is  amended  by 
adding  the  following  entry  to  Table  1  In 
chronological  order  by  date  of 

publication: 

5271.1    Purpose  and  scop*. 


ft)  *  *  * 
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Table  1.— Requlatwns  Implementing  the 
Hazaroous  and  Solid  Waste  Amend- 
ments of  1984 

OMi  TMeolreguMnn 


Dec  31.  1985.. 


Amendment  ol  vai*  solveni  hstmgs 
ndude  solveni  morturss. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6693) 

Suspension  of  Community  Eligit>ility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fifth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  I'homas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  500  C  Street,  Southwest, 
FEMA— Room  416,  Washington,  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 

§  64.6    List  of  digit)!*  communities. 


Stale  and  county 


Region  I 
Mame  Cumbertand 

RNxte  litand: 

Washington 


Location 


Bnmswicti.  toniin  ol 

South  Kingstown.  lo««n  of .. 


return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022)  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
fifth  column,  so  that  as  of  that  date  flood 
insurance  is  no  longer  available  in  the 
community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforceable 
flood  plain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  thtse  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  sixth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 


certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Director  finds  that  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified.  Each 
community  receives  a  6-month,  90-day, 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains.     " 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
.Reorganization  Plan  No.  3  of  1978,  E.O.  12127. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table.  < 


Community 
No 


230042B 
445407D 


Ettective  dates  o»  aultxinzation/cancettation  ol  sale  ol 
,         flood  insurance  in  community 


July  15.  1975.  Emerg.;  Jan  3.  1986.  Reg;  Jan  3.  1986. 
Susp. 

Sept    11,  1970.  Emerg.;  Jurta  23.  197^  Reg;  Jan.  3. 
1986.  Susp 


Special  Hood  hazard  area 
identilied 


Nov    1.   1974.  June  14.    1977. 
and  Jan  3.  1986 

Nov    1.   1974.   June   14.    1977, 
and  Jan  3.  1985 


Dale  certain 

lederai 

assistance  no 

longec  available 

in  special  Hood 

tiazard  areas 


Jan  3.  1986 


Do. 


5; 


Federal  Register  /  Vol.  50,  No.  251  /  Tuesday.  December  31,  1985  /  Rules  and  Regulations      53321 


State  and  county 


Location 


Community 
^4o. 


Eltectrve  dates  of  autttofiration^cancetlgtion  of  t»'«  of 
flood  msutaix^j  m  communly 


Special  flood  hazard  area 
identii^d 


Dale  carta* 

iedaral 

(no 


ProviderKe. 


Pawtudtet.  dty  of .. 


Region  H 

New  Jersey:  Bergen.. 

New  Vofk:  Jefferson.. 

Region  IV 

Ftocida.  Flagler 


Ho-Ho-Kus,  borough  of 

West  Carttiage.' village  of . 

Beverty  Beacti,  town  ol 


North  Carolina 
Bca'jfort 


Do 

Georgia:  Glynn 

Region  V 

Illinois: 

Metcer 


Beltiaven.  town  of 

Aurora,  city  ol_„ 

Brunswick,  city  of 


Pike „ 

Scott 

Alexander 

Ohio:  Richland 

Region  Vtl 

Missouri:  Moniteau  .. 


Unincorporated  areas.. 

.do 

do _ _ 

A»._ -... 

Manefield.  cMy  o< 


Rogtonvm 

Cotorado:  Garfield 


Region  I— Minimal 
Converalona 


Maine:  Oxford- _ 

Massachusetts:  Hampshire. 

Rhode  Island:  Kent 

Vermont.  Orleans 


ReglonH 
New  Yofk:  Otsego 

Do 


Do.. 


Region  VI 

Arkansas:  Lonoke... 


ReglonV 

n: 
Walworth 

Bayfield 


Region  VII 
Nebraska:  Buffalo.... 


Region  I 

Maine:  Sagadahpc.. 


Massachusetts:  Essex.. 


Region  II 


ReglonV 

Mmns 

Champaign 


Lupus,  dty  of.. 


Unincorporated  areas.. 


Stoneham,  town  of 

MiddlefieM.  town  of „ 

West  Greenwich,  town  ol 

Afcany,  town  of ... 


Cherry  Valley.  vHldge  of . 
Monis,  town  of 


Richard  Springs,  village  of 
England,  city  of .'..-.. 


Genoa  City,  village  of ... 
Bayfield,  city  of „ 


Sfielton,  vitlage  of 


Bath,  city  of 

Gtoucesler.  city  of.. 


East  Hanover,  village  ol 
North  Homell.  village  of.. 


Sidney,  village  of  . 


4400220 

340044B 
3603568 

120569B 

370015 

370014B 

1300938 

170806 

170551 

17090SB 

1708118 

390477C 

290239A 
060205a 

23034OA 
2501668 
440037A 
S00243A 

36144 9B 
361273C 

361360A 
050133B 

5504658 
SS0017A 

3100198 

2301168 
2S00e2C 


340341C 
361477A 


170033B 


Jan  15.  1971.  Emorg.  July  16.  1971.  Reg.  Jwi  3.  1966. 
Soap.  '    . 


Jan.  14.  1972.  Emacg.;  June  1.  1977,  Reg.;  Jan.  3.  1986. 

Suso. 
July  30.  .1975,  Emerg.:  Jan.  3.  1966.  Reg.;  Jan.  3.  1966. 

Susp. 

May  12,  1977,  Emerg.;  Jan.  3,  i966,  Reg.;  Jan.  3,  1986. 
Susp. 

Oct  27.  1972.  Emerg;  May  16.  1977.  Reg.;  Jan.  3.  1986. 

Susp. 
June  4.  1975,  Emerg.;  Jan.  3.  1986.  Reg.;  Jan.  3.  1986. 

Susp 
Mar  6,  1974,  Emerg.;  June  19.  1965.  Reg.;  Jan.  3,  1986, 

Susp. 


Apr  8,  1974,  Emerg;  Jan.  3,  1986,  Reg.;  Jan.  3,  1966, 

Susp. 
May  1.  1974,  Emerg.;  Jan.  3,  1986.  Rog..  Jan.  3.  1986. 

Susp. 
Apr.  16.  1979.  Emerg.;  Jan.  3.  1986.  Reg.;  Jan.  3.  1966. 

Susp  1 

June  6,  1974,  Emerg.:  Jan.  3.  1986,  Reg ;  Jan.  3,  lde6. 

Susp. 
Apr.  2,  1975,  Emerg.;  Jan  3,  1986,  Reg.;  Jan.  3.  1986, 

Susp. 


Mar.  13.  1985.  Emerg ;  Jan.  3.  1986.  Reg :  Jan.  3.  1986. 
Susp 

Mar.  27.  1974..  Emerg.;  Dec.  15,  1977,  Reg.;  Jan.  3, 
1986.  Susp. 


Oct.  1,  1975,  Emerg.;  Jan.  3,  1986.  Reg.;  Jan.  3.  1986. 

Susp. 
Jan.  22.  1976,  Emerg.;  Jan.  3,  1986.  Reg.:  Jan.  3.  1986. 

Susp 
Oct.  10.  1975,  Emerg:  Jan  3,  1986.  Reg ;  Jan.  3.  1986. 

Susp. 
Feb  10.  1976.  Emerg.:  Jan.  3.  1966.  Reg.;  Jan.  3,  1986, 

Susp. 

Oct  1,  1975,  Emerg.;  Jan.  3,  1986.  Reg.;  Jan.  3.  1986. 

Susp. 
Apr  12,  1976,  Emerg.;  Jan.  3,  1986,  Reg.;  Jan.  X  1986. 

Susp. 

Sept.  11,  1975,  Emerg.;  Jan.  3,  1986,  Reg.;  Jan.  3,  1986. 
Susp. 

May  6,  1975,  Emerg;  Jan.  3.  1986.  Reg;  Jan.  3.  1986, 
Susp. 


Mar  5,  1975,  Emerg.;  Sept.  4,  1965,  Reg.;  Jan.  3.  1986. 

Susp. 
June  6.  1974,  Emerg.;  Sept.  4,  1965,  Reg.;  Jan.  3,  1986, 

Susp. 

Oct.  30,  1975,  Emerg.;  Sept.  27.  1986.  Reg;  Nov  1, 
1965,  Susp.;  Nov.  1,  1965.  Rein.:  Jan  3.  1965.  Susp 

Mar.  27,  1975,  Emerg.;  Jan.  17,  1986,  Reg.;  Jan  17, 

1986.  Susp. 
Oec  1.  1972.  Emerg.;  Jan.  17.  1986.  Reg.;  Jan.  17.  1986. 

Susp. 


Ajg  18.  1972.  E.nerg;  Apr.  16.  1979,  Rag.;  Jan  17, 

1986,  Susp. 
Oct  3,  1974,  Emerg.;  Jan.  17,  1986,  Reg.;  Jan.  17,  1986, 

Susp. 


July  10.  1975.  Emerg.;  Jan.  17.  1986.  Reg.;  Jan  17. 
1986.  Susp. 


July  16.  1971.  Ml  1,  1974. 
June  It.  1976.  Apr  1.  1982. 
and  Jan.  3.  1966 


June  22.  1973  and  Jan.  3,  1986 

May  10,  1974.  Nov  28,  1975. 
and  Jan.  3,  1986. 

June  24,  1977  and  Jan  3,  1986 


Apr  13,  1973,  May  16,  1977, 

and  Jan  3.  1966 
May  3.  1974.  May  28.  1976. 

and  Jan  3.  1966 
May  24.  1974.  Jan.  9.  1976, 

and  June  19.  1985 


Dec  23,  1977  and  Jan  3,  1986 

Oec.  13.  1974,  Feb.  18,  and 

Jan  3.  1986. 
Jan  28,  1977  and  Jwi  3.  1986  . 

Doc  27,  1974.  July  22,  1977. 

and  Jan.  3.  1986 
May  17,  1974.  Oct.  17.  1975. 

Mar.  2,  1979,  and  Jan  3, 

1986. 

Jan  3,  1986 


Oec.  15, 1977,  and  Jan.  3,  is 


Feb  21,  1975  and  Jan.  3,  1986.. 

Dec  20.  1974,  Dec  10.  1976. 

and  Jan  3,  1986 
Jan  24.  1975  and  Jan  3.  1966  . 

Feb  7,  1975  and  Jan  3,  1966 


Nov  15.  1974.  May  28.  1976, 

and  Jan  3.  1986. 
Nov  15,  1974.  July  9.  1976. 

July  1,  1977.  and  Jan.  3, 

1986. 
Nov  15,  1974  and  Jan  3,  1966 


May    10,    1974.   Oct    3.    1975. 
and  Jan.  3.  1966 


Jan    9.    1974.   May    15.    1976. 

and  Sept.  4.  1965 
July  16.  1976.  Sept.  18.  1985 


Mar  19  1976.  Sept  3. 1976. 
and  Sept.  27.  1985 

Nov.  1.  1974.  May  10.  1977  and 

Jan  17.  1986 
July  26.   1974.   Feb    18.   1977. 

Oct    1.  1986.  and  Jan.   17. 

1986 


Aug    31.   1973,  Apr.   16.   1979 

and  Jan  17,  1986 
Jan  3,  1975  and  Jan.  17,  1966.. 


Jan.   16.   1974.  Oct.   10.   1975. 
and  Jan  17.  1986. 


Do 

Do 
Do 

Do 

Oo. 
Do 

Do 

Do 
Do 
Do 
Do 
Do 

Jan.  3.  1967 
J«t  3.  1906 

Jaa3.  tgaa 

Do. 
Oo 
Do 

.     Do 

Do 

Da 

Do 

Do 
Oo. 

Oo 

Jan  17.  1966 
Do 


Do 
Do 


Do 
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SiaM  aid  coumr' 


■lion 


Commumy 

No. 


Rood  msuranoe  n 


Spacial  fkxxt  hazard  area 
ideflbfied. 


Dale  certain 
federal 

assataBcerw 
longer  avaitabte 
m  special  Hood 

hazard  areaa 


Oho: 


Ciufmm.  atfOl.. 
.Ua^n.  c%  ot 


AWiom..., 
Do.. 


ttr^. 


Texas:  Bhsorvn 


Kansas  bkrtoni_ 


riaepuKT  cinrot .. 


JUbart^dly.al.. 


ntwda  tutnt  nowdanca . 
IVI 


FoaMr,  Man  e( 


Oyass,  kHwiof.. 


Prune 

Arkansas... 


OapVaM  aiM.  cay  of... 


LousMna:  Vernon- 


KjMN^cilyiOf.. 


Leesvile,  town  o( 


170St38' 
2e0602A 

39MnC 

3900206 

3goot?a- 

'4M«e70 

) 

200D17A 

4400338 

0S0143A 
0S0238A 
0S032SA 
220229B 


AfH  4.  1078:  EiMis^:  Jan.  17.  1986«  Rag;  Jaa  17.  1986. 

Susp. 
Dec.  24.  1975.  Emerg.;  Jan  17.  1906.  Reg.;  Jan.  17. 

1906.  SMp. 

JH^  16«  1979.  Emarg.;  J«i.  17.  1W8;  Mg.:  Jan;  ITT 
1906.  Suap. 

July  7.  1975.  Emerg.;  Jtn.'  17.  1966.  Rag.;  Jan.  17.  1966. 

Susp. 
Dea.  17t  1WI6,  Enerf:  Jas  17.   lOa,  Rag.;  Jan.  17; 

1966.  Susp. 


JunvlSr  t9R).  Ermrg.-.  Jan.   17.   1909:  R^.;  4tn.   17; 
1966.  Susp. 


Apr  3.  1975.  Emerg.;  Jan.  17.  1966.  Reg.;  Jan  17,  1966. 
Susp. 


May  14.  1975.  Emerg ;  Dec  4.  1965.  Rag.;  Jan  17.  1966. 
SMp. 


Sept   10.  1975.  Emarp.  Jw.  17.  1906,  Rag.;  Jaa  17. 

1966.  Susp.' 
Apr.  22.  1975.  Emerg.;  JVC  17,' Jaa  17,  Reg,  1966,  Susp 

May  23.  1975.  Emerge  Jan.   17.   1966.  Reft;  Jan.   17. 

1966.  Susp. 
Oct   17,  1974.  Emerg:  Jan.  17,  1966,  Reg.;  Jan.  17, 

1906.  Suw^ 


May    13..  1B77    and  Jan-    17. 

1966 
Sapt    19.   1975  and  Jan    17. 

1966 

May  Tl.  1974;  Sepl  10.  1970: 

July  13.  1079,  and  Jan  17. 

19a» 
May  10.  1974.  Apr.  16.  1976. 

and  Jan.  17.  1966. 
Jana  21;  19l».  Apr.  16,  1076. 

widJan.  17.  1906. 

MO*,    it:    1970.   July    1.    1974. 

Oct  31.  1075,  and  Jan   17, 


Jan.  17. 


Dec  27.  1974. 
1966. 


Sepl  13.  1974.  Sep*  10.  1976. 
MdOae.4.  1S6S. 


Do 

Do, 

Oo 

Do. 
Oo. 

Do. 
DO. 
Da 


> 

< 

■ 

< 

' 

Oct  18,  1974.  and 

Jan  17, 

Da 

iobb: 

Dec  27.  1974  and 

Jan  17. 

Do, 

1966 

Apr.  11.  1975  and 

Jan  17. 

Do. 

1966. 

Nov.  23,  1973.  Nov< 

14.  1979= 

DO 

,  and  Jam  17,1886. 

Code  hy  raaifng  4««  cohann;  Emerg.— Emergency:  Reg  —Regular.  Susp.— Suspension. 


Issued:  December  20. 1985. 
lefirey  S.  Bragg. 

AdrninisttatorfM^irjIlhsunmce' 
Administration. 

(FR  Doc.  B5-30751  Filed'lE-aO'-BS:  8!45>afn] 
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44CFRPart64 
[Docket  Noi  FEMA  6694] 

List  Of  Communities  Eligible  tor  the 
Sale  of  Rood*fnsanince 

agency:  Federal  Emergency 
Management  Agency. 

ACnON:  Final  rule. 

summary:  This  ralelists^oommanities 
participating  in  the  National  Flood 
Insurance  F*rogram  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed' tD-enact 
certain  floodplain  management 
measures.  The  communitie»' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE&The  date  listed  in  the 
fifth  column  of  the  table: 

ADDRESSES:  Fl'ood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 


serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Bbx437;  LanHam. 
Maryland' 20706,  IHione:  (600)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACIS 

Frank  H.  Thomas,  Assistant 
Adhiinistratljr,  Office  of  Cobs  Reduction, 
Federal  Insurance  Administration  (202) 
646-2717,  500  C  Street,  Southwest. 
Donohoe  Building — Room'416. 
Washingtbn;  DC  2047Z 

SUPPLEMENTARY  INFORMATION]  The 

National  Flood"  Ihsurance  Program 
(NFIP),  enables  property  owners  to 
pucohase  flood  insurance  at  rates  made 
reasonable  through  a  Fedferal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached' list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In-additioni-the-Direotor  of  the  Federal 
Emergency  Management  Agency  has 
indentified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
pubiishing'a-  Floed  Hazard  Boundary 
Map.  The  date  of  the  flood' map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  Seation>102  of  the 


Flood  Disaster  Protection"  Atit  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  ofTederal  or 
federallyrelatedi  financial  assiBtance  for 
acquisition  or  construction-of  buildings 
in  the  special  flood  hazard  area  shown 
onthe-map; 

The  Director  finds  that  delayed 
effective:date»  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  anil  public  procedtire  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary: 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administratoi.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  (,«itifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small' entities. 
This  Dxia  provides  routine  legaii  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  oFSubject  inr  44  CFR-  Part  64 

Flood  insurance,  floodplains. 
The  authority  citation  for  Part  64 
continues  to  read  asfoilows: 


x 
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Authority:  42  U.S.C.  4001  el  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

§64.6    Ust  of  cligibl*  communities. 


Section  64.6  is  amended  by  adding  in  bi  each  entry,  a  complete  dironology 

alphabetical  sequence  new  entries  to  the     of  effective  dates  appears  for  each  listed 
table.  community.  The  entry  reads  as  follows: 


Sute  and  County 


Location 


Community  No. 


Eltedive  dates  of  authofization/cancellation  oi 
sate  ol  flood  insurance  m  community 


opecMi  Hoou  nazaia  j 


k)wa.  Poitt 

Nevada:  Clark 

Wisconsin:  Lincoln.. 


Grimes.  City  of 

Mesquite.  City  of 

Tomatiawk.  City  of.. 


Calilorna:  San  Diego... 

Vermont:  Orleans 

Nem  Yortt:  Mertumar 

Pennsylvania:  Indiana.. 

Catilomia:  Ventura 

Vermont;  Addison 


Poway.  City  of _. 

Derby,  Town  of '.... 
Newport  Town  of  ■ 


Conemaugh,  Townstiip  of.. 

Moorpark.  City  of „... 

Riplon.  Town  of ' „. 


'/irginia:  Rocktxidge.. 
New  Yoffc:  Lewis 


Gostten.  town  of  * . 
Leydan,  Town  of  ■ . 


Tennessee  Maury.. 
Texas  Fort  Bend.... 
Iowa:  O'Brien 


Unincorporated  Areas _ 

Big  Oaks  Municipal  Utihty  Oistiict  *.. 
Shekton.  City  o( 


Netxaska  Buffak).. 


Stielton,  Village  of . 


190228A 

320035 

5502358 

060702 

500248B 

aetiiiB 

421715 
060712 
50001 OB 

51021 78 

3603698 

470123 
481596  • 
1902168 

3100198 


_L. 


Nov  6.  1965.  Emerg.;  Nov.  6.  1985.  Reg 

Nov.  6.  1985,  Emerg _ 

Nov.  29.   1974.  Emerg;  Sept.  4,   1965.  Reg: 

Sapt  4.  1965,  Susp;  Nov.  1,  1965.  Rain 
Apr.  6,  1961,  Emerg:  Aug   19,  1965,  Reg.;  Aug. 

19,  1965,  Susp    Nov  6,  198S,  Ren. 
Feb.  13,   1975,  Emerg..  Sept.  27,   1985,  Reg.; 

Nov  1.  1965,  Susp ;  Nov  5,  1965.  Rein. 
June  3.  1976,  Emerg ;  Aug  5,  1985,  Reg.;  Aug. 

5,  1985.  Susp ;  Nov  15.  1665,  Rain. 

Nov.  18,  1985,  Emerg _.... 

Nov.  20,  1985,  Emerg _ __... 

Feb.  6,  1976.  Emerg .  Aug.  16.  1965,  Rag.;  Aug. 

18,  1965,  Susp  ,  Nov  22.  1965,  Rein. 

June  10,  1975,  Emerg.;  Aug.  15.  1978.  Reg.; 

Aug.  15,  1978.  Susp.;  Nov.  15,  1985,  Rein. 
Juty  7,  1975,  Emerg.;  June  19.  1985,  Reg.;  June 

19.  1965,  Susp.;  Nov.  25.  1965,  Rem. 

fitov.  29,  1965,  Emerg 

do 

July  25,  1975,  Emerg.;  Sept.  18,  1965,  Reg; 

Sept  16,  1985,  Susp.;  Nov.  27,  1965.  Rein. 
Oct  30,  1975.  Emerg.;  Sept  27.  1965,  Reg.; 

Nov.  1,  1985,  Susp :  Nov  1.  1665,  Rein. 


I«ar  5.  1976  and  Sepl  30.  1963 
t«>v.  1.  1985 
Sept.  4.  1965. 

Nov.  30.  1962. 

Dec  13.  1974.  Nov  19.  1976  and  Sepl  27. 

1985 
No*.  16.  1976.' 

Dec  6.  1974. 

Jvi.  17,  1975.  I«ar.  4,  1977  and  Sept  18. 

1965. 
Sapt  6.  1974,  ktay  28.  1676  and  Aug.  IS. 

1976. 
July  19.  1974  and  Mar  26.  1976 

Dec  2.  1977. 

Dec  24.  1976  and  Sept  18. 1985 

Mv.  19.  1976,  Sept  3,  1976  and  Sepl  27. 
1965. 


'  Minimal  Conversions. 
•    '  Declared  Disaster  area 

'  This  community.  Big  Oaks  Municipal  Utility  District  has  adopted  by  reference  Fort  Send  County,  Texas  (#480228)  Flood  Hazard  Boundary  Map  dated  7-9-76  tar  loo^pla*!  managuweX 

and  insurance  purposes. 
♦New 


State  and  county 


Locatton 


Community  No. 


Effective  dates  of  aultrarizatton/cancellation 
of  sale  of  flood  insurance  in  community 


Special  fhxxl  hazard  araa 


Rcghxi  I 
Massachusetts:  Essex .. 

RaglonH 

Now  Jersey  Bergen 


New  Yotk.  Ulster.. 


Region  III 

Pennsylvania:  Franklin... 
Region  IV 
Ftorida:  Okakxjsa 


Kentucky:  Pike 

.    Re9lonVt 

Louisiana: 

Jefferson 

Do 

Texas:  Harris 


VH 


Missouri:  St  Louis.. 


Region  Vtit 

Wyoming  Uinta 

Region  I — Mtnimal  Convaralona 
Maine: 

Piscata<juis 

Somerset 

WafcJo.- 

Vermont; 

Chittenden 


Bennington.. 


IV 

Mississippi  Tallahatctiie.. 


Newburyport.  city  of... 

Oakland,  borough  of .. 
Rosendale.  town  of.... 


Waynestx>ro,  borough  o(.. 

Valparaiso,  city  of 

Elkhom  City,  oily  of 


Gretna,  city  of  .. 
Kenner,  city  of... 
LaPorte.  city  of.. 


Unincorporated  areas . 


Evanston,  cky  01.. 


Brownville.  town  of.. 
Caratunk,  town  of .... 
Liberty,  town  of 


Hinesburg.  town  of ... 
Readsboro.  town  of.. 

Glendora.  city  of 


250097C 

345309C 
360862B 

420473A 

120176C 
210356B 

225198D 
2252018 
485467D 

290327E 

560054 


23016tB 
230539A 
230259A 

S00322B 

5OO017B 


2802106 


Suspertsion  wittidrawn.  Nov.  1,  1985. 


..do.. 


..do 


,.do.. 
..do.. 

..do.. 


July  26.  1974.  Oct  22.  1976.  Feb.  IS.  1976 
and  Nov.  1, 1965. 


July  1.  1970.  Jiti  1.  1974.  Jrfy  23.  197S. 

Aug  20,  1962  and  Nov.  1.  1966 
May  31.  1974.  Mf  2.  I97«  and  No*    I. 

1985. 


Dec  3,  1976  and  No*  1. 19aS. 

June  17.  1970,  Jan.  9.  1976,  Apr.  1.  t977 
and  Now  1.  1965. 

Mar.  16.  1979  and  No*.  1.  1965 


„.do.- 
_4to... 


June  18.  1971.  Ji^  1.  1974.  Fab.  13.  I97« 

tm  Nov  1.  1985. 
June  26.  1971.  July  1.  1974.  Aug.  22.  I97S 

wid  No*.  1.  1965. 
Fab.  17.  1971.  Jiay  1.  1974.  Avg.  22.  «97S 

■nd  Nov.  1.  1985 


_A)... 


Sapt  15.  1978.  July  13.  1979. 
1963  WK)  No*  1.  196S. 


No*  Ml 


.JtO.. 


May  21.  1976. 


..do 

..do 

..do 


•do.. 
..do.. 


..do... 


Sept  6. 1974  and  No*.  1.  1965. 

No*  1.  1965 

M«  4,  1975  and  Sept  27,  1965. 

Jan.  31,  1975.  Fab.  7.  1978  and  Sapt  27. 

1965. 
May  31.  1974,  Fab.  16,  1977  and  Sapt  27. 

1965. 


J«i.  10,  1975,  Dec  6.  1978  and  Sapt  27 
1965 


Saaai       Fadegal  Beystet  >  \iol  Sflt  Not^  251  /  Tuegday.  Percmbwr  3t,.  1968  /  B\ile»  and  Hegataitona 


Nebraska.  BulMo.. 


Eden  Prame.  oty  o*.. 


JRocMVMBy.dlyai- 
Gibtjen.  aty.ai 


HumanJon.. 
New  York: 
Oranga 


Westctwsler.. 


Washmgton.  OC... 


Maryland:  MAconiicO 

naglcnrv 
Ftonda 

Sarta  Rota 

Okaloosa _ 


» Caiai 

MAsconsm:  Shanwio 

LouK»ana:     East     Baton 
Pansti 

vin 


n 


Roug* 


Colorado:  Gr»id  . 


Guam:. 

Nevada:  ChurcM.. 


Oregon: 
lianai- 


Cwiy.. 


"•^aw^waBWfrCaiwawJdHj* 

Vermor*  rmrylonia 


South  OakoU: 
Spnk 


Hutchinson.. 


OM  Bridge.  (o«w«t^ol..- 

Rartan."  lowmNp  of: 

.(^MiiM^GroHre,  .luwn~of.« 
^rtorktowr^  tovm  of". 


r 

<34a3B6C 


District  ol'CblunMa 

Phadind.  cily  ol: 


dlyol.. 


Winter  Pali,  totm  o(  . 


Territory  ol  Guam .. 
lUfMnXNiKipalad  aM 


CaMale  Grove.  £|||kiIji. 
Gold  Beach,  dty  ol 


^Walariord.  tawn  ol.. 

RedfiaM.  lownol.... 
Parkslon.  city  ol 


2701596 


aiOftl6B 


'3B0937B 
I 

iiooMa 


1802788 
1M1780 


.  llTOmm 

asam 

-230068C 


oeososA 


•eseeoiB 

.^32e03BC 


4I00S4C 

500200 

4600eiB. 
460042fl 


«<«uthanzalion/i 
oi^m*  ol  Hood  inaurance  at 


Nov.  IS,  1965.  suspension  withdrawn  . 

— do _ 

do 

do _ 


do.. 


..A).. 


..dfc- 


..do.. 


..dK- 


..do;^ 


..do.. 


Code  tar  readmg  48)  ai«gmn:  Emerg.— Emerflertcy.  Reg  -flegular,  Susp  — Suspenskxi.  Rein  —Reinstatement. 

ACTION:  Interim  rule;  correction. 


leffrey  S.  Bragg. 

Administrator.  FetkraNnaurairce 
Administration. 

Issued:  Deceiiitier20.  liWS^ 
|FR  Doe.  88-30752rPiled'lZ!-3(W»:  8:45  am  J 

mUJNG  CODE  6719-OMi 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  214, 215, 227  and  252 

Department  of  Defense  Federal 
Acquiaitiair  RegutottotvSupplement- 
Technical  Data;  Correction 

Departtnenf  oFDefense: 


SUMMARY:  This  document  corrects  an 
interim  rule  on^  technical  data  which 
was  published  in  the  Federal  Register  on 
Thursday.  October  24. 1985  (50  PR 
43158).  The  action  is  necessary  to< 
correct  the  effective  date  which  was 
shown  in  error. 

date:  EfTec.ive  tor  all  solicitations 
issued  on  or  after  October  18. 1985. 
Comments  on  the  interim  rule  must  be 
received  on  or  before  January  S.  1986. 

AODRSS8:  Interested  parties-should 
submit  writtan  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd.  Executive 


SNclal  <Bod  Hazard  «aa  idantMiad 


Nov.  1.  IBSS 

•tmt-3V.  nrr.  J<tf  2X  1978" and  Sept  27. 

,     1985 

.     f 

r 

Jun«>2«.    1974.   Apr    30.    1976.   Nov    23. 

1981  andNOH.  ISj  isn^ 
July  26.  1974  and  Nov.  15.  1965. 

I 

Junat7.  1974,  Sept.  17.  1976  and  Nov   15. 
I     1865 

SeptI  20.  1974,  July  16.  1976  and  Nov   IS. 
,     1885 
I 

l«M»   1.  1974.  OcL  ia  ia?8>an«iNov.  IS. 
1965. 

28.  1877  and  Noar  IS;  198B 


May  24,  1974.  June  1,  1077,  July^  18.  1B8S 
Jan.  3,  1975.  July  1,  1977i  Ool  1,  1983 
and  July  18.  1985 


Jtrr  30,''l961aiitr»*jv  ^S.  198S 

Oct.  14.  1977  and  Nov  15.  1965 

NO*.  22,  1974;  JOy  Z.  1979;  July  6.   1962 
and  Nov  15.'  1985 


Nov   15.  1965 


ARig  8,  197»-an(ni|6v   IS.  1985 
Dec.  27,  1977.  jHM^ia.  1979  and  Nov   IS. 
1985 


nm.  22,  197*:  Patr  6.  1976  and' Nov  15. 

1985. 
Nov.  23.  1973.  Sa^  13.  1974.  July  30. 

1976  and  Nov  IS.  1985 


-  M»*t  1&,  1888. 


AU9.  2,  1974,  Jaa.  %  1076.  aM  Mev.   15. 

1985 
June  14,  1974,  Jan  2.  1976  and  Nov.  15. 

1985. 


Secretary,  DAR  Council  ODASD(P)/ 
DARS.  c/o  OUSDRE(M&RS),  Room 
3D139.  The  Pentagon.  Washington,  DC 
20301-3062. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7286. 
Charles  W.  Lloyd. 

ExecutiveSecretbry.  Defense  Acquisition 
Regulatory  Council. 

Accordingly,  the  Department  of 
Defense  is  correcting  the  effective  date 
to  read:  "Effective  for  all  solicitations 
issued  on  or  after  October  18, 1985." 

[FR  Doc.  85-30881  Filed  12-30-85;  8:45  ami 
BtUJNQ  COOe  3810-81-M 
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IMTERHATlONAk  OEWiBLOPMEfn! 
COOPERATION>AG6NCV 

Agency  for  International  D«««lof»m«nt 

4rCPR  PlMl  7S(r 

(AIBAVNatior8»^iar 

IMscollanoouo  Ching—  tethe  AID 
Acqwisttion' Regulation 

Correction 

btFR'Ooc.  85-29001  begiiuung  on  page 
50301  in  the  isaueof  Tuesday,  December 
ID,  1985,  make  the  following  oorrection 
on  page  50303:  In  the  first  column,  in 
amendatory  instrtiotion  lA  in  the  sixth 
liae.  "Procadure"  shouldread 
"Procurement". 


KPAfViaiENV  OF  COMMERCE. 

National  Oceanic  and  Atmospheric 
Adminlstlation 

socPifRirrees 

(Dookel  Ne.  41  l55^l7Si« 

Pacific  Coast  GrountfnshFishefy, 

agency:  National  MarhieFisheries 
Service  (NMPS).  tiOffA,  Gommence. 

AcnoHrNotice  orfislringrestricttoTre 
and  requestforcommentB'. 

SUMM/MTv:  NOAA  issues  thiK  notice 
establishing restrictions  to  limit  the 
levels  of  fishing  in  1986  for  widow 
roekfish.  the  Sehastea  complex  ofs 
rockfishi  Pacific  ocean  perch,  and; 
sablefish  taken  off  the  coasts  of 
Washington,  Oregon,  and  California, 
and.seeks  public  comment  on  these 
actions.  These  actions  are  authorized 
under  regulations  implementing  the 
Pacific  Coast  Croundfish  Fishery 
Management  Plan  and  are  necessary 
because  biological  stress  to  these  stocks 
has  been  identified  or  is-expected  to 
occur  if  landings  are  not  restricted. 
These  actions  are  intended  to  lower 
fishing  rates,  reduce  or  prevent 
biological  stress,  and  avoid  or  reduce 
the  probability  of  a  fishery  closure 
before  the  end  of  the  year.  This  action 
supersedes  fishing  restrictions  imposed 
in  1985  for  these  species. 
EFFECTIVE  DATE:  0001  hours  (Pacific 
Standard  Time)  January  1, 1906,  until 
modified,  superseded,  or  rescinded.. 
Comments  will  be  accepted  through 
January  15, 1986.. 

ADDRESSES:  Submit  comments  on  these 
actiona  to  Mr.  RoUand  A.  Schmitten, 
Director,  Northwest  Region,  National 
Marine  Fisheries.  Service,  7600  Sand 


Pointi\MByrMc4.BIM>Cl570a  Snttle.  WA 
98U  5;uw.-Mk  EXL  PiiUsi!ton».Dii8ctor, 
Southwest  Region,  300  South  Ferry 
Street;  T^nninalftland;  GA^073t. 

FOR  FURTHER.INFOmiATiaN  CONTACT: 

RoHandA.  Schmttt&n  at  206-52B-615a 
EC.  PuUerton  at  213-548-257Si  or  the 
Pacific  Fishery  Management  Council  at 
503-221-«352. 

SURMMflEinWIV'INeOMM'nOMt  This 
action  supereedev-tHe  Pedkaai  Reglstar 
notices' clo8iag.lhe  sablefish  Qshny  (50 
PR  50309.  Decemberl&  1985)  and  setting 
trip,  limits  for  widow  rockftsh  (50  PR 
30195,  July  24, 1985).  {heSebastes 
complex  of  rockfish  (50  FR  41159, 
Octolia'  9«  1985),  and  Pacific  ocean 
perch  (50 1^-24777;  June  13*  fOIB)'; 

The  Pacific  Coast Groandf!sfr  Fisftery 
Management  Plan  (PMP)  provides  the 
means  for  managing  over  80  species  of 
gronndfish  caught  in  ocean  waters"  off 
Washingttm,  Oregon;  ami  Calffomia. 
The  FMP  differentiates  between  species 
with  mimericai  and  nonnumerical 
optimum  yields  (OYs).  A  species  which 
may  be  harvested^faidy  selectively  has 
a  mnnerical  OY  which  jffthfrmaximum 
amount  of  that  species  that  may  be 
landed  in  a  year,  landings  in^exeessiof 
OY  are  prohibited.  Widow  rockfish 
[Sebastes  entomelas].  Pacific  ocean, 
perch  (Si  a/u/u$]'..  and  seblefisk 
[AnopIbpDJva  fj/nbrJa)  havernumecical 
OYs.  When  landing,rate8  become  too 
high,  trip  limits  are  imposed  to  extend 
the  fishery  as  long  as  possible 
throug^ut  the  year  and  tcavoid 
complete  clbsuie.  Nonetheless,  in  1985 
the  coastwide  sablefish  fishery  was' 
closed  before  the  end  of  the  year 
because  its  OY  quota  was  reached. 

Species  which  are  not  harvested 
selectively,  or  for  which  there  is  very 
little  commercial  interest,  or  about 
which  there  is  little  scientific  data,  are 
part  of  the  non-numerical  OY  grouprand 
are  managed  most  commonly  by  gear, 
area,  and  landing  restrictions.  An 
estimate  of  the  acceptable  biological 
catch  (ABC),  the  annual  catch  that  could 
be  taken  without  jeopardizing  the 
resource's  productivity,  trasbeen'made 
for  most  species' in  this  group.  Some 
species' in  the  non-numerical  OY  group 
may  be  fished  above  the  ABC  However, 
when  a  species  in  the  group  is> 
biologically  stressed;  or.is<e)^ected  to 
be,  the  Secretary  of  Commerce. 
(Secretary)  may  determine  that  harvest 
of  the  group  as  a  whole  should  be 
reduced  even  though  some  species  in  the 
group  may  not  be  stressed.  This  usually 
has  been  done  by  establishing  a 
"harvest  guideline"  for  the  gcoi^ras  a 
whole  and  setting  trip  limits  to  achieve 
this  harvest  goal.  The  harvest  jpiideline 


may'ba;  but  is  nD(>  neoesserHyv 
dbstgnated'as  a-quota. 

The  reguls tione*  i  ii  rphnrient^ny  the  FMP 
at  50  CFffPart  8B8  alfowrthff Sscretary 
to  reduce*fbl»ing-levH»ifif  i» 
detemrined  thaCcenHhuand^fTiihiii^at 
currentlevelrwouldcause  biological 
stress  to  any  species.  The  Pacific. 
Fishery  Management  Council  (Council) 
documented' bioibgical  stress  to  widow 
rockfish- in  19B2  ami  to  anotker  species, 
yellowtaif  rockfish.  vHtbiatfaem»lli- 
spedes  Sebastes- canai^iex  (al(  species  of 
rockfish  managjBiuniWtfae  FMF  except 
Pacific  ocean  perch,,  shaxtiuilj;  and 
widow  rockfl'sh  ajid  SehoMtoJmbus 
rockfishea^  in  19B3.  I^cificocaan  perch, 
which  is  managed^  under  a2B-yeac 
rebuilding-schedule  set  forth  in  the  FMP. 
is  considered  tabe  under  iongrterm^ 
stress.  The  Council  also  ackwMrJedged 
the  increased  likelihood  ofliialogTcal 
stress  occurring  in  sablefish  if  fishing 
levels  were  not  reduced^  Mnnn;piinent 
regimes  were  implemented,  for  widow 
rockfish.  Pacific  ocean  perch,  and. 
sablefish,  all  regulated,  l^  q|ietns.in> 
1985,  with  the  intent  of  aiwudiiig.tb« 
closuiia  oTthesa  fisheiie»  whish  Mraald 
occuE:irthe  quota  were  reached,  before 
the  end  of  this  year.  Liaiit&ala»weie 
placed  on  \.he  Sebastes  aompkm  fisiicry 
in  an  attempt  to  keep  landings^cleae  to 
the  harvest  guideline; 

In  its  deliberations  for  IMS 
management,  the  Couocii  ooasirieseA 
advice  from  its  Groundiish  M^ns^ement 
Team  (Stale  and^Eederal  fishery  and 
saeial  seientists).  Grounttsb  Advisory 
Subpanel  (fishing  industry  and 
uunsuiiier  representatives).  Ssienttfic 
and  Statistical  Committee  (State, 
Federal,  and  university  scientists),  the 
concerned  publfc,  and  aivadhoe  Task 
Group  created  by  the  Council  for  the 
purpose  of  recommending  metlnd»of 
limiting  landings  with  minimal 
disruption  to  the-fishing  industry.  The 
Task  Croup  included:  repneentatives 
from  tlw-Councii,  the  Croundfislr 
Management  Team,  and  tiu  fisinn^ 
industtje. 

At  itfrN«vember'I3vl'«  19S&  meettng 
in  Seatde,  WaBhingtom;  the  Coenci}' 
reviewed  the  latest  dsta  and  developed 
management  measures  intended  to  limit 
landings  of  g^xnindfish  in  1986*  tliereby 
minimizing'the-likelihood  or  intensity  of 
biciogicar  stress  on  groundfish  stoeksi 
andredncing^  the  chances  of  having  to 
close  a  fishery  before'the  end  of  the 
year.  In  each  case,  the  Council 
recommended  some  kind  of  trip  limit. 
The  Council's  recommendationsrfbr  1988 
and  actions  ta4(en  by  the  Secretary  on 
those  recommendations  are  presented 
belaw<  Because  the  vaetmajorrty  of 
groundfisli  landed  oS  Washingttm, 
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Oregon,  and  California  is  taken  from  the 
fishery  conservation  zone  (FCZ),  3  to  200 
nautical  miles  ofTshore,  all  groundfish 
taken  and  retained  or  landed  in 
violation  of  these  restrictions  will  be 
treated  as  though  they  were  taken  in  the 
FCZ.  the  same  as  in  1984  and  1985. 

Widow  Rockfish 

Council  Recommendation:  The 
Council  recommended  a  trip  limit  of 
30,000  pounds  of  widow  rockHsh,  with 
only  one  landing  above  3,000  pounds  per 
vessel  per  week.  This  limit  will  be 
applied  coastwide  and  is  subject  to 
inseason  adjustments  so  that  the  OY  is 
not  exceeded  before  the  end  of  1986. 

Rationale:  The  widow  rockHsh 
resource  is  in  better  condition  than  was 
indicated  by  previous  analyses.  The 
maximimi  sustainable  yield  (MSY),  an 
average  of  the  largest  catch  which  can 
be  taken  continuously  over  time  without 
depleting  the  stock,  is  estimated  at.  9,200 
mt  (6,880  mt  to  11,100  mf)  rather  than  the 
previous  estimate  of  5,880  mt.  It  appears 
that  the  stock  is  close  to  levels  which 
produce  MSY.  Evidence  of  juvenescence 
still  is  apparent  but  it  is  not  clear 
whether  this  indicates  stress:  In  1984. 
over  60  percent  of  the  widow  rockfish 
landed  were  less  than  nine  years  old, 
the  age  at  which  all  fish  of  this  species 
are  mature. 

Trip  limits  have  been  used  to  limit 
landings  of  %vidow  rockfish  since  1982. 
Even  though  OY  will  be  10  percent 
higher  in  1986  than  in  1985,  it  is  clear 
that  the  rate  of  landings  will  need  to  be 
restricted  in  1986  in  order  to  extend  the 
fishery  throughout  the  year. 

In  1985,  the  year  started  with  a  30.000- 
pound  trip  limit  and  a  biweekly  option 
which  gave  fishermen  the  choice  of 
landing  60,000  pounds  of  widow  rockfish 
once  every  two  weeks.  However,  by 
choosing  the  biweekly  option,  fishermen 
were  able  to  avoid  bad  weather  and  had 
more  likelihood  of  taking  their  limit  than 
if  they  had  fished  for  two  weeks  under 
the  weekly  limit.  The  biweekly  option 
also  favors  larger  vessels,  many  of 
which  are  involved  in  joint  ventures 
later  in  the  year.  In  May,  the  biweekly 
option  was  eliminated  in  order  to  slow 
landings  (50  FR  18668.  May  2. 1985). 
Landing  rates  remained  too  high, 
however,  and  when  90  percent  of  OY 
was  reached  in  July,  a  3.000-pound  trip 
limit  was  imposed  (50  FR  30195,  July  24. 
1985)  which  remained  in  place  the  rest 
of  1985.  The  OY  was  not  reached  in 
1985. 

In  1986.  the  year  will  start  with  a 
30,000-pound  weekly  trip  limit  as  in 
1985,  but  the  biweekly  option  will  not  be 
available  early  in  the  year  when 
weather  is  poor  and  large  vessels  are 
available  and  capable  of  fishing.  If 


landings  are  not  curtailed  su^iciently, 
further  limits  may  be  imposed  later  in 
the  year. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendation  and  herein  announces: 

(1)  No  more  than  30,000  pounds  (round 
weight)  of  widow  rockfish  may  be  taken 
and  retained,  or  landed,  per  vessel  per 
fishing  trip  in  a  one-week  period.  Only 
one  landing  of  widow  rockfish  above 
3,000  pounds  (round  weight)  may  be 
made  per  vessel  in  that  one-week 
period.  "One-week  period"  means  seven 
consecutive  days  beginning  0001  hours 
Sunday  and  ending  2400  hours  Saturday, 
local  time. 

(2)  Only  one  landing  above  3,000 
pounds  of  widow  rockfish  may  be  made 
during  the  week  of  December  29, 1985- 
January  4, 1986.  It  is  unlawful  to  take 
and  retain,  possess,  or  land  fish  in 
excess  of  the  1985  trip  limits  until  the 
new  trip  limits  are  effective  on  Janaury 
1,1986. 

(3)  This  restriction  applies  to  all 
widow  rockfish  taken  and  retained  in 
ocean  waters  (0-200  nautical  miles] 
offshore  of.  or  landed  in,  Washington. 
Oregon,  and  California. 

Sebastes  Complex 

Council  Recommendation:  The 
Council  recommended  that  the  harvest 
guideline  for  the  Sebastes  complex 
should  equal  the  sum  of  the  ABCs  for 
those  species  taken  north  of  Coos  Bay, 
Oregon  (43-22'  N.  latitude),  which  equals 
10,100  mt  To  achieve  this,  the  Council 
recommended  a  trip  limit  of  25,000 
pounds  on  the  Sebastes  complex  taken 
north  of  Coos  Bay  (of  which  no  more 
than  10,000  pounds  could  be  yellowtail 
rockfish),  with  only  one  landing  above 
3,000  pounds  allowed  per  vessel  per 
week.  It  also  provided  fishermen  with 
the  option  of  a  biweekly  limit  which 
allows  landing  up  to  50,000  pounds  in 
one  trip  (of  which  no  more  than  20,000 
pounds  could  be  yellowtail  rockfish)  in  a 
two-week  period,  or  a  twice-weekly 
limit  which  allows  two  landings  up  to 
12,500  pounds  each  (of  which  no  more 
than  5,000  pounds  could  be  yellowtail 
rockfish]  in  a  one-week  period,  but  only 
if  proper  notification  is  made.  The 
Council  also  recommended  maintaining 
the  40,000-pound  trip  limit  for  landings 
of  the  Sebastes  complex  caught  south  of 
Coos  Bay,  with  no  limit  on  the  number 
of  landings  allowed  per  week. 

Rationale:  The  harvest  guideline  for 
the  Sebastes  complex  of  rockfish  caught 
north  of  Coos  Bay,  Oregon  (43*22'  N. 
latitude)  is  10,100  mt,  the  same  in  1986 
as  in  1985  and  1984  (in  spite  of  slight 
changes  in  the  management  area),  and 
equals  the  sum  of  the  ABCs  of  the 
species  in  the  complex.  Yellowtail 


rockfish.  a  dominant  component  in  the 
Sebastes  complex  in  the  Vancouver  and 
Columbia  areas,  was  documented  as 
biologically  stressed  in  March  1983  (48 
FR  8283.  February  2a  1983).  Trip  limits 
have  been  imposed  since  that  time  in 
attempts  to  reduce  the  harvest  of  this 
species  which  had  been  landed  at  rates 
exceeding  the  annual  ABC  estimates  for 
six  of  the  past  seven  years.  Because 
yellowtail  frequently  are  caught  with 
other  species  in  the  multispecies 
Sebastes  complex,  limits  were  placed  on 
the  complex  as  a  whole.  In  1985.  weekly 
trip  limits  for  the  Sebastes  complex  in 
the  Vancouver  and  Columbia  areas 
were  adjusted  from  30,000  pounds 
(containing  no  more  than  10,000  pounds 
of  yellowtail  rockfish)  in  January  to 
15,000  pounds  (containing  no  more  than 
5,000  pounds  of  yellowtail  rockfish)  in 
May,  and  to  20,000  pounds  (containing 
no  more  than  5,000  pounds  of  yellowtail 
rockfish)  in  October.  Biweekly  and 
twice  weekly  landing  options  were 
available.  Landings  of  the  Sebastes 
complex  in  1985  are  expected  to  be 
below  the  10,100  mt  harvest  guidelines 
and  landings  of  yellowtail  rockfish  are 
expected  to  be  slightly  above  the  1985 
ABC  of  2,700  mt  for  the  Vancouver  and 
Columbia  areas  combined. 

The  stock  biomass  of  yellowtail 
rockfish  has  been  declining  for  the  past 
19  years  although  it  has  stabilized  in  the 
past  three  years.  Recent  analyses 
indicate  that  the  stock  may  not  be 
stressed  as  previously  thought;  the 
Columbia  area  stock  is  assumed  to  be 
relatively  healthy  whereas  the  current 
biomass  in  the  Vancouver  area  is  at  the 
low  end  of  the  estimated  range  of 
biomass  needed  to  produce  MSY. 
However,  it  is  clear  from  historical  data 
that  unrestricted  landings  would  exceed 
ABC  significantly,  thereby  increasing 
the  likelihood  of  biological  stress  on 
yellowtail  rockfish.  Accordingly,  trip 
limits  will  be  set  for  1986  which  will  be 
very  similar  to  those  in  effect  in  1985 
which  kept  landings  close  to  the  1986 
harvest  guideline  for  the  Sebastes 
complex  and  ABC  for  yellowtail 
rockfish. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendations  and  herein 
announces — 

flj  Definitions  \  .^ 

(a)  Sebastes  complex  means  all 
rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  (Sebastes  a/utus), 
widow  rockfish  (S.  entomelas), 
shortbelly  rockfish  [S.  jordani),  and 
Sebastolobus  species  of  rockfish  (which 
includes  idiot  rockfishes). 


X 
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(b)<"Oin-weBk  pertod"  means  seven 
consecutive  days  beginning  OOOlhoBTS 
Sunday  and  ending  atfOOhonrskSatuniay. 
looai'ttnie. 

(c)  "Twoweek  period'  means  14 
consecutive-days  beginmng  at  OODl 
hours  Sunday  and  ending  2480  houi» 
Saturday.  local  time. 

(d]  All  weights  are  round  weights  of. 
the  whole  flsh. 

(2)  General 

(a)  TRese  restrictions  aDply*  to  sll  fish 
of  the  Sabastas  cottu^xt  taken-aiid: 
retained  in  ocean  waters  (0*^00  nautical 
milesj  oflshoce.  of,,  or  landed  in, 
Washingtonr.CO'egon,  andCaiifomiai 

(bjjTHera  is  no  limitonth&numiier  of 
landings  under  3,00Q  pounds  oi  the 
Sebastes  complex  allowed  per  week. 

(c)  It  will  be  presumed  that  all  fish  of 
the  Sebastes  complex  which  are" 
possessed  or  landed  north  oi  the  notth 
jettj^ad  Coos  Bajb  Oregon  (43722'  N, 
latitude),  Keraafter.  referred  to  as  Coos^ 
Bay.  wera caught  north  of  Goo»Bay 
unless:  compliance  with  paragiaphs  (3) 
can.be  demonstrated. 

(jdKIMs  unlawful  to  take  and  retain, 
possess;  or  land>flsh  in  excesa'of  ther 
1985  trip.limit8  untiUthanew  trip  limits, 
are  effective  on  January  1,.1986. 

(3)  Efistrictians  jv  the  Sebastes 
Complex: Caught  North  ofCoos.Bay 

(a)  Weekly  trip  limit.  Except^fbrthe 
biweekly  and  twice-weeHy  trip  limits 
provided  in  paragraphs  (3)(b)  and  (3)(c), 
na  more  than  25,000  pound»  of  the 
Sebastes  complex,  including  no  more 
than  10,008  pounds  of  yellowtail 
rockfish,  may  betaken  and  retained, 
possessed,  or  landed,  per  vessel  per 
Ashing  trip  in  a  one-week  .period'north 
of  Coos  Bay.  Only  one  landing  of  the 
Sebastes'  complex  above  3;000  pounds 
may  be  made  per  vessel'in  that  one 
week  peried. 

Note. — If  fishing  under  the  weekly  trip 
limit,  only  one  landtng  atkove  3.000  pounds  of 
the  Srf»09fesi complex- may  tre  made  during 
the  week  of  Deoefflber  29, 1985-January  4, 
1986. 

(b)  Biweekly  trip  limit.  If  the 
appropriate  agency  is  notified  as 
required  by  this  paragraph,  up  to  50;000 
pounds  of-  the  Sebastes  complex. 
inclnding,no  more  than  20,000  pounds  of 
yellowtail  rookftsh,  may  be  taken  and 
retained,  possessed,  or  landed,  per 
vessel  p^r  fishing  trip  in  artworweek 
period  north  of  Coos  Bay.  Having  so 
notified4lfe  appropriata  agency,  only  one 
landing  of  the  Sebastes  complex  above 
3.000  pounds  may  be  made  per  vessel  in 
that  two-week  period,  and.  only  if 
compliance- with  this  paragraph  can  be 
demonstrated.  The.  vessel:  owner  or 
operator  must  notify- the  fishery 


agenc3iitt)f  thv  State- wherethe-flBh'wtH 
be'lend^diinonier- tap  use- the  biweekly 
trip  Ihnit  and  must  use  only  tfae 
biweekly  trip  limit  unless^eseinded  in 
writing; 

Note. — Biweekly,  trip  limit  options-in«niect 
on  December  29. 1985,  will  continue  until 
modified  or  terminated  under  the  provisions 
set  f(^1l^in  thtamotlce. 

Tae^Stet»o£iOteg<nt  at  Calif omiad 
mastteceiTe^-iiyittteB  mttcedadaring 
intent  to  use  tha-biwmhly  Umit»bdOTg 
the  first  day  of  the  first  two-week  paried 
in  which  such  landings  are  to  occur;  the 
notice  is  bnidiii§Jbr  entire  one-manth 
periods  (dtfi— d  a«.t«vo  consasuttveF 
twcpw^M  periods^.  Thi»notfce  of  intient 
may  be  cancsfUiedSijr  notifying'ihe 
appropriate  State  in  writing  prior  to- the 
twttwedc- period-in-whish  this 
rescission-is  to  occur:  llie  Statftof 
Washington  must  receive  writtfen  nottce 
deaioring  intent  to  use  the  biweekly 
Umits  postmarked  at  least  seven  days 
beforethe  first  day  ol  the  first  two»week 
period  in  which  such  landings  are  to 
oeciu-.  This  notice' of  intent  may  br 
canoelled  by  notifying  the  State  iff 
writing  postmarked  at  IsfSBt  seven  days 
befarethe-caiendariBontii  in- which. this 
rescission  ir  toioacBC 

Notif^catioHsnnist'besubinitlH  to  tHe 
Oregcn.Oapartnimt?af  Pfsh  and'Wiidliie. 
MaxineRsgionel-'Gffflce,  Marme'Soience 
Drive,  Building  No.  3,  NewTsort,  OR 
98365,  telephone  503-8B7~47«l:  P.O.  Box 
543a;  Gharlftston,  OR  974Z0,  telephone 
503^^688^5515;  between  8:00  a^m.  and  4:30 
p.m.,-andX7ther  times  at  50%-269<-509e  or 
503-269-5999;  53  PortWay  S^«et. 
Astaria.  OR  97108.  telephone  a}3-325- 
2462;  or  to  the  Wa8hingt6n  Uepartment 
of  Fisheries,  115  General  Administration 
Building.  Oiympia,  WA  98S04tor  to  the 
California  Department  of  Pisliand 
Game,  Branch  Office.  61»SiBODnd  Street, 
Eureka«.CA9SS01i. 

(c)  Twice  weekly  trip  limit:  Ifthe 
appropriate  agency- ia^iotified  as 
required  by  this  paragraph,  up  to  12.500 
pounds  of  the  Sebastes  complex, 
including  no  more  than  5.000  pounds  of 
yellowtail  rockfish,  may  be  taken  and 
retained,  possessed,  orianded,  per 
vessel  per  fishing.  trip'nOTth'of'Coors  Bay. 
Having  so  notified  the  appropriate 
agency,  only  two  landings  of  the 
Sebastes  complex  above  3;000  pounds 
may  be  made  per  vessel-in  8' one-week 
period,  andonlyif  complisaioe  with  this 
paragcapfeacan  be  demonstrated.  Tile 
vesselowner  or  operator  must  notify  the 
fishery  agency  of  the  State  where  the 
fish  will  be  landed  in  order  to  use  the 
twice  weekly  trip  limit  andtaast  use 
only  the  twice  weekly  trip:  limitniiiin» 
rescinded  in  writing. 


Nble>    IFfWWng-unOtrthr  twice  nweeWy 
trip-HmH.  eniy-tw»4isndhTg9abevr3:aiV 
pBUHilk  oPtlM^elfmtef  compiw  tnaj  Bt 
made  during  Hw  weat  of  I>BU!iiit>er29: 1W5- 
lamiary-AIIIM  Twice-weeMy  tripitmit 
opHpn>.in'e<IBm  on  Owieiwbef -28.  IMS  wtH 
conltaiM  wttruwdineil'or  temrimrtetf  nmier 
the  provtrtmwigsrffci  thin  thisHMXiee. 

TEe  State  oLOie§oa.or  Caliiomifr 
must  reeeive-a  written  notice  declarii^ 
intent  to  use  th»twica'weBkiy-  liadte 
befcge  tha  figst  day  of  the  fiiai  oac*wicek 
period«in>whiclr8uoh'laadin§s  aivto 
occnn  the  iioticfti»hiiiding  for  entire 
one^moiktlt  pflriods>(defined  as  two 
conaeeutive-two-week;  peziodsl.  This 
notice  o&intent  may  be  canoaHW  1^ 
notifyingifae  approptiatrStaHseis 
writingqnior  to'the  weak.  in.wMdr  this 
resciaaioB  is;  to  ocoor.  Hia  SiatKnl 
WashingtbiKmiut  receive  a  wrMfen 
notice  dndaring  intent^to^use  the  t«vice- 
weridy  limits  pastmarked'^t' least  seven 
days  before  tin  first  day  of  tlie  fiisr 
week  in  which  suchilandings.afie  to 
occur.  This  notice  of  intent  may  be 
cancelled  by  notifying  theState  in 
writing  postmarked  at  least  seven  days 
before  the  calendar  montft  in  which  this 
rescission  iff  to  occur.  Notifications  must 
be'snbmltted  to  the~same  ad(fresses 
given  in  paragraph  (?)^)  of  this  seetion 
for  biweekly  trip  Hnrit» 

fl)  Rastrictions-oarthe  Sainatas 
Compkac  Ccai^  Sautb  of  Goi»  Bty- 

No  more  than  40j000  pounds  of  the 
Sebastes  complex  may  be  taken  and 
retained,  possessed,  or  landed,  per 
vessel  per  fishing,  trip  south  of  Coos  Bay. 
There  is*  no  limit  on  the  number  of 
landings  allowed  per  week  of  the 
Sebastes  complex  caught  south  of  Coos 
Bay. 

(5f  Operating  both  North  and  South  of 
Coos  Bay  on  a  Fishing  Trip 

(aj  Unless  compliance  with  thdr 
pars^aph  (5)  can  be  demonstrated, 
fisfaing.for  any  groundfish  species  during 
a^single:  fishing  trip  most  occur  either 
norih  or  south,  but  not  on  both  sides,  of 
Coos  Bay  if  more  than  3.000  pounds  of 
the  Sebastes  complex  is  landed  from 
that  trip.  Tim  vessel  oimer  or  operator 
muat.ngoltfjr  the  Stet»:af  (Sepm  of  his 
intent  tofi^  in  one  ana  and  possess  or 
land  in  the  other,  in  which  case  fishing 
may  occur  both  north  and  south  of  Cooe 
Bay.  Unlesa compliance  with  paragraph 
(5)(c)  can  be  demonstrated,  this 
notification^must  bar  made  befbre- 
leaving  port  on  a  fishing  trip,  if  fishing 
occurs  both  north  and  south  of  Coos  Bay 
diaring  a  single  fishing  trip,  then  the 
restriotions'on  ^m- Sebastes  aomphx 
caught  north  ofCoos  Bey  apply. 
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(b)  This  notification,  submitted  by 
telephone  or  in  writing,  should  be  made 
to  tlie  Oregon  Oepartmentrtf  Fish  and 
Wildlife,  Marine  Regional  Office, 
Marine  Science  Drive.  Building  No.  3. 
Newport.  OR  97365,  telephone  503-867- 
4741;  or  P.O.  Box  5430,  Charleston.  OR 
9742a  telephone  503-888-5515,  between 
ftOO  a.m.  and  4:30  p.m..  and  other  times 
at  503-269-5000  or  503-269-5999;  or  53 
Portway  Street,  Astoria,  OR  97103, 
telephone  503-325-2462. 

(c)  A  vessel  owner  or  operator  at  sea 
who  has  not  made  notification  under 
this  paragraph  and  who  wishes  to  do  so. 
or  who  wants  to  change  the  notification 
for  the  current  fishing  trip  may  do  so  by 
radio  telephone  (which  must  be 
confirmed  in  writing  immediately  on 
return  to  port).  In  this  event,  the 
provisions  in  paragraph  (3)  for  the 
Sebastes  complex  caught  north  of  Coos 
Bay  will  apply  to  all  of  the  Sebastes 
complex  taken  in  that  trip,  no  matter 
where  the  fish  are  caught. 

Pacific  Ocean  Perch 

Council  Recommendation:  The 
Council  recommended  that,  as  long  as 
more  than  1,000  pounds  of  Pacific  ocean 
perch  are  on  board,  the  trip  limit  for  that 
species  caught  north  of  Cape  Blanco. 
Oregon  (42*50;  N.  latitude)  should  be  20 
percent  (by  weight)  of  all  fish  on  board, 
or  10.000  pounds,  whichever  is  less.  As 
in  1985,  landings  of  Pacific  ocean  perch 
less  than  1,000  pounds  per  trip  are 
unrestricted,  regardless  of  the 
percentage  on  board. 

Rationale:  Pacific  ocean  perch  is 
managed  under  a  20-year  rebuilding 
schedule  designed  to  rebuild  the 
stressed  stock  to  levels  that  will  produce 
the  MSY.  Pacific  ocean  perch  is 
considered  to  be  under  long-term  stress 
and  has  been  managed  by  trip  limits 
since  the  FMP  became  effective  in  1982. 

In  1985.  the  fishery  opened  in  January 
with  a  20  percent  (by  weight)  trip  limit 
This  resulted  in  high  landings  and  a 
subsequent  restriction  in  May  of  20 
percent  of  5,000  pounds,  whichever  is 
less.  Landings  for  1985  of  Pacific  ocean 
perch  are  expected  to  be  below  the  950- 
mt  OY  for  the  Columbia  area  and  the 
600-mt  OY  in  the  Vancouver  area.  The 
recommended  action  for  1988  raises  the 
poundage  limit  to  10,000  poimds  but 
retains  the  percentage  limit  at  20  percent 
in  hopes  that  OY  will  be  achieved  in 
1986. 

Secretarial  Action:  The  Secretary 
conciu^  with  the  Council's 
recommendation  and  herein 
announces — 

(1)  For  Pacific  ocean  perch  caught 
north  of  Cape  Blanco.  Oregon  (42*50*  N. 
latitude),  no  more  than  10.000  pounds  or 
20  percent  (in  round  weights]  of  all  fish 


on  board,  whichever  is  less,  may  be 
taken  and  retained,  or  landed,  per  vessel 
per  fishing  trip,  with  the  following 
exception.  Up  to  1,000  pounds  (round 
weight)  of  Pacific  ocean  perch  may  be 
taken  and  retained,  or  landed,  per  vessel 
per  fishing  trip,  without  regard  to  the  20 
percent  limitation. 

(2)  These  restrictions  apply  to  all 
Pacific  ocean  perch  taken  and  retained 
in  ocean  waters  (0-200  nautical  miles] 
offshore  of.  or  landed  in,  Washington. 
Oregon,  and  California. 

Sablefish 

Council  Recommendation:  The 
Council  recommended  that  the  1985 
management  measures  for  sablefish 
should  be  continued  in  1986. 
Accordingly,  in  1986  the  trip  limit 
allowing  retention  of  only  5,000  pounds 
of  sablefish  smaller  than  22  inches 
applies  to  all  ocean  waters  north  of 
Point  Conception  (34*27'  N.  latitude).  As 
in  1984  and  1985.  no  size  or  trip  limit  for 
sablefish  is  imposed  south  of  Point 
Conception. 

Rationale:  A  5,000-pound  trip  limit  on 
sablefish  smaller  than  22  inches  has 
been  imposed  since  1983  to  reduce  the 
likelihood  of  biological  stress  which  is 
expected  if  landings  of  juvenile 
sablefish  are  not  curtailed.  The  Council 
decided  that  there  were  compelling 
reasons  to  continue  the  size  and  trip 
limits  in  1988.  These  reasons  include  the 
presence  of  a  strong  year  class  of  small 
fish,  the  higher  price  per  pound  of  larger 
fish,  and  the  prudence  of  minimizing 
landings  of  juvenile  fish  which  become 
the  future  brood  stock. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendation  and  hereby  announces: 

(1)  No  more  than  5,000  pounds  (round 
weight)  of  sablefish  smaller  than  22 
inches  (total  length)  may  be  taken  and 
retained,  or  landed,  per  vessel  per 
fishing  trip  in  the  area  north  of  Point 
Conception.  California  (34*27'  N. 
latitude)  to  the  U.S.-Canada  border. 

(2)  Total  length  is  measured  from  the 
tip  of  the  snout  (mouth  closed)  to  the  tip 
of  the  tail  (pinched  together)  without 
mutilation  of  the  fish  or  the  use  of 
additional  force  to  extend  the  length  of 
the  fish. 

(3)  For  sablefish  which  have  been 
"headed,"  the  minimum  size  limit  is  16 
inches  measured  from  the  origin  of  the 
first  dorsal  fin  (where  the  front  dorsal 
fin  meets  the  dorsal  surface  of  the  body 
closest  to  the  head]  to  the  tip  of  the 
upper  lobe  of  the  tail:  the  dorsal  fin  and 
tail  must  be  left  intact. 

(4)  No  sablefish  may  be  retained 
which  is  in  such  condition  that  its  length 
has  been  extended  or  cannot  be 


determined  by  the  methods  stated 
above. 

(5)  The  above  restrictions  apply  to  all 
sablefish  taken  and  retained  in  ocean 
waters  (0-200  nautical  miles]  offshore 
of,  or  landed  in,  Washington,  Oregon, 
and  California  north  of  Point 
Conception. 

Inseason  Adjustments 

At  its  April  1986  meeting,  the  Council 
will  review  the  data  available  through 
March  1986,  and  recommend 
modifications  to  these  management 
measures  if  appropriate.  The  Council 
intends  to  examine  the  progress  of  these 
fisheries  during  the  year  in  order  to 
avoid  overfishing  and  to  extend  the 
fisheries  as  long  as  possible  throughout 
the  year.  \ 

Other  Fisheries 

These  limits  for  sablefish,  widow 
rockfish.  Pacific  ocean  perch  and  the 
Sebastes  complex  apply  to  vessels  of 
the  United  States,  including  those 
vessels  delivering  groundfish  to  foreign 
processors.  Retention  of  these  species 
by  foreign  fishing  or  processing  vessels 
is  limited  by  incidental  percentage  limits 
established  under  50  CFR  611.70. 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 
these  restrictions. 

Landings  of  groundfish  in  the  pink 
shrimp  and  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  CFR  663.28.  If  fishing  for  groundfish 
and  spot  or  ridgeback  prawns  in  the 
same  fishing  trip,  the  groundfish 
regulations  in  this  notice  apply. 

Classification 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director,  Northwest 
Region  (see  ADDRESSES]  during 
business  hours  until  the  end  of  the 
comment  period. 

These  actions  are  taken  under  the 
authority  of  §§  663.22  and  663.23.  and 
are  in  compliance  with  Executive  Order 
12291.  The  actions  are  covered  by  the 
Regulatory  Flexibility  Analysis  prepared 
for  the  authorizing  regulations. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  action  reducing 
fishing  levels  in  proposed  form  unless  he 
determines  that  prior  notice  and  public 
review  are  impracticable,  unnecessary, 
or  contrary  to  public  interest.  If 
unrestricted,  landings  unquestionably 
will  result  in  several  ABCs  being 
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exceeded  in  1986.  Prompt  action  to  limit 
those  fishing  rates  is  necessary  to 
protect  the  widow  rockfish,  Sebastes 
complex.  Pacific  ocean  perch,  and 
sablefish  stocks  and  alleviate  the 
necessity  for  fishery  closures  before  the 
end  of  1986.  Consequently,  further  delay 
of  these  actions  is  impracticable  and 
contrary  to  the  public  interest,  and  these 
actions  are  taken  in  final  form  effective 
January  1, 1986. 

The  public  has  had  opportunity  to 
comment  on  these  management 
measures.  The  public  participated  in  the 
Task  Force,  Groundfish  Management 
Team.  Groundfish  Advisory  Subpanel, 
and  Council  meetings  in  October  and 
November  1985  that  generated  the 
management  actions  endorsed  by  the 
Council  and  the  Secretary.  Further 
public  comments  will  be  accepted  for  15 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries. 

(16  U.S.C.  1801  et  seq.) 

Dated:  December  26. 1985. 
Joseph  W.  Angelovic 

Deputy  Assistant  Administrator  For  Science 

and  Technology,  National  Marine  Fisheries 

Service. 

[FR  Doc.  85-30894  Filed  12-30-85;  8:45  am] 
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Proposed  Rules 


Fadwsl   Register  ^. 

Vol.  SO.  No.  251 

Tuesday.  December  31.  tms 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations    The  purpose  of  these  notices 


is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
niaking  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 


<<. 


ACTION:  Proposed  rule. 


Cost-of -Uving  Allowance  and  Post 
Differential— Nonforeign  Areas 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rulemaking;  notice  of 
extension  of  public  comment  period. 

summary:  C»PM  is  extending  for  sixty 
d.jys  (he  public  comment  period  for 
responding  to  the  proposed  regulations 
covering  the  nonforeign  area  cost-of- 
living  allowance  and  the  post 
differential.  The  proposed  regulations 
were  published  at  50  FR  42531  on 
October  21, 1985.  The  original  expiration 
date  of  the  comment  period  was 
December  20, 1985.  One  commenter 
requested  extension  of  the  comment 
period  until  March  1, 1986,  to  provide 
additional  opportunity  for  analysis  and 
comment.  The  public  comment  period  is 
now  extended  to  February  21, 1986. 
DATES:  The  comment  period  is  extended 
from  December  20, 1985,  to  February  21, 
1986. 

ADDRESS:  Send  or  deliver  written 
comments  to  U.S.  Office  of  Personnel 
Management,  Compensation  Group, 
Allowances  and  Special  Rates  Division, 
Room  3353. 1900  E  Street,  NW.. 
Washington,  DC  20415., 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  E.  Shapiro,  (202)  632-7471. 
Office  of  Personnel  Management. 
Constance  Homer, 
Director. 
(FR  Doc.  85-30897  Filed  12-30-85:  8:45  am) 

BILLING  CODE  S32S-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  71 

(Docket  No.  84-1181 

Interstate  Movement  of  Cattle 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


summary:  This  document  proposes  to 
amend  the  regulations  concerning  the 
requirement  that  an  owner-shipper 
statement  or  other  document  containing 
specified  information  accompany 
certain  cattle  during  interstate 
movement. 

It  is  proposed  to  delete  the 
requirement  that  cattle  be  accompanied 
by  such  an  owner-shipper  statement  or 
other  document  when  moved  interstate 
if  the  following  conditions  are  met:  If  the 
cattle  are  moved  interstate  to  a 
slaughtering  establishment  operating 
under  Federal  or  State  inspection  or  to  a 
stockyard  specifically  approved  under  9 
CFR  78.25(b);  if  the  cattle  are  moved 
from  a  farm  or  other  premises  where  the 
cattle  to  be  moved  interstate  have  been 
kept  for  not  less  than  four  months  prior 
to  the  date  of  movement;  and  if  such 
farm  or  other  premises  have  not  had  on 
the  premises  any  cattle  or  bison  from 
any  other  premises  within  four  months 
prior  to  the  date  of  movement.  This 
action  appears  to  be  warranted.  The 
information  on  the  owner-shipper 
statement  or  other  document,  in 
combination  with  the  individual 
identification  on  the  animal,  is  intended 
to  allow  an  animal  found  to  be  infected 
with  a  disease  to  be  traced  back  through 
marketing  channels,  and  thereby  help 
identify  the  source  of  the  disease  and 
other  animals  affected  with  or  exposed 
to  the  disease.  It  appears  that  the 
proposed  changes  would  not  lessen  the 
ability  to  accomplish  these  purposes. 

Further,  for  those  movements  of  cattle 
for  which  an  owner-shipper  statement  or 
other  document  would  still  be  required, 
it  is  proposed  to  require  additional 
information  on  the  owner-shipper 
statement  or  other  document.  It  appears 
that  the  additional  information  would  be 
helpful  in  determining  the  source  and 
extent  of  spread  of  a  disease  in  the 
event  of  a  disease  outbreak. 
DATE:  Written  comments  must  be 
received  on  or  before  March  3, 1986. 
ADDRESS:  Written  comments  concerriing 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gessel,  Director, 
Regulatory  Coordination  Staff,  APHIS, 
USDA.  Room  728,  Federal  Building. 


HyattBviiie,  MD  20782.  Comments 
should  state  that  they  are  in  response  to 
Docket  No.  84-na  Written  comments 
may  be  inspected  at  Room  728  of  the 
Federal  Building  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays. 

fOR  FURTHER  INFORMATtON  CONTACT 

Dr.  RE.  Wagner,  Chief  Staff 
Veterinarian,  Interstate  Inspection  and 
Compliance,  VS,  APHIS,  USDA,  Room 
809.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  301-436- 
8684. 

SUPPLEMENTARY  INFORMATION: 

Background  x 

The  regulations  in  9  CFR  Part  71 
(referred  to  below  as  the  regulations) 
contain  general  provisions  concerning 
the  interstate  transportation  of  animals 
and  animal  products.  The  regulations 
are  designed  to  help  prevent  the 
interstate  spread  of  communicable 
diseases  of  livestock  and  poultry. 

Under  §  71.18  of  the  regulations,  as  a 
condition  of  interstate  movement, 
certain  cattle  two  years  of  age  or  older 
must  meet  specified  requirements 
concerning  individual  identification,  and 
must  be  accompanied  by  a  statement 
signed  by  the  owner  or  shipper  of  the 
cattle,  or  other  document '  stating:  (a) 
The  point  from  which  the  animals  are 
moved  interstate;  (b)  the  destination  of 
the  animals;  (c)  the  number  of  animals 
covered  by  the  statement,  or  other 
document;  and  (d)  the  name  and  address 
of  the  owner  Or  shipper.  Under  specified 
circumstances,  it  is  required  that  the 
owner-shipper  statement  or  other 
document  also  state  the  identifying 
numbers  of  backtages,  eartags,  or  other 
approved  identification  applied. 

The  information  on  the  owner-shipper 
statement  or  other  document,  in 
combination  with  the  individual 
identification  on  the  animal,  is  intended 
to  allow  an  animal  found  to  be  infected 
with  a  disease  to  be  traced  back  through 
marketing  channels  and  thereby  help 
identify  the  source  of  the  disease  and 
other  animals  affected  with  or  exposed 
to  the  disease.  > 

'  Other  document  nieuns  a  shipping  permit,  an   .    ~ 
official  health  certificate,  an  official  branJ 
inspection  certincale.  a  bill  of  lading,  a  waybill,  or 
an  invoice  on  which  is  listed  the  required 
information.  i 


I 
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Deletion  of  Requiiement  for  Owner- 
Shipper  Statement  or  Other  Document 
for  Certain  Movements 

Records  genermted  as  a  result  of' 
requirements  that  certain  cattle  be 
accompanied  by  an  owner-shipper 
statement  or  other  document  are  often 
the  only  feasible  means  of  tracing  such 
cattle  from  a  destination  back  to 
previous  places  where  the  cattle  have 
been.  However,  it  appears  that  under 
certain  limited  circumstanoes  it  is  not 
necessary  to  require  that  cattle  be 
accompanied  by  an  owner-shipper 
statement  or  other  doctunenL  In  this 
conneotion,  it  is  proposed  to  amend 
§  71.18of  the  regulations  by  deleting  the 
requirement  that  cattle  be  accompanied 
by  such -an  owner-shipper  statement  or 
other  document  iPthe  following 
conditions  are  met:  If  the  cattle  are 
movediinterstale  to  a-slaughtering 
establishment  operating  under  Federal 
or  State  inspection  or  to  a  stockyard 
speciflcaiiy  approved  under  9  CFR 
78.25(b);  if  the  cattle  are  moved  from  a 
farm  or  other  premises  where  the  cattle 
to  be  moved  interstate  have  been  kept 
for  not'less  than  four  months  prior  to  the 
date  of  movement;  and  if  such  farm  or 
other  premises  have  not  had  on  the 
premises  any  cattle  or  bison  from  any 
other  premises  within  four  months  prior 
to  the  date  of  movement. 

The  proposal  to  delete  the 
requirement  that  such  cattle  be  required 
to  be  accompanied  by  an  owner-shipper 
statement  or  other  document  appears  to 
be'  warranted.  Records  kept  in  the 
ordinary  course  of  business  at  such 
slaughtering  establishments  and 
stockyards  would  be  adequate  to 
identify  the  farm  or  other  premises  from 
which  the  cattle  were  moved.  Further,  if 
cattle  with  a  communicable  disease 
have  beenmoved  directly  from  a  farm 
or  other  permises  where  they  have  been 
kept  for  not  less  than  four  months  prior 
to  the  date!  of  movement  and  which  have 
not  had  on  the  premises  cattle  or  bison 
from  any  other  premises  within  four 
months  prior  to  the  date  of  movement, 
such  premises  are  likely  to  be  the 
primary  foci  of  infection  for  cattle 
moved  from  the  primises  that  are  later 
found  to  be  diseased.  Under  the 
circumstances  described  above,  it  is 
likely  that  an  animal  found  to  be 
infected  with  a  communicable  disease 
would  have  contracted  the  disease  and 
have  exposed  other  animals  to  the 
disease  at  the  farm  or  other  premises 
where  it  has  been  for  the  previous  four 
month  period.  Accordingly,  traceback  to 
such  premises  would  likely  be  adequate 
to  identify  the  source  of  the  disease  and 


other  animals  affected  with  or  exposed 
to  the  disease. 

Under  the  proposal,  cattle  would  not 
be  exempt  from  the  requirements 
concerning  the  owner-shipper  statement 
or  other  document  if  the  cattle  are 
moved  from  a  farm  or  other  premises 
where  they  have  been  kept  for  less  than 
four  months  prior  to  the  date  of 
movement;  orif  such  farm  or  other 
premises  have  had  on  the  premises 
cattle  or  bison  from  any  other  premises 
within  four  months  prior  to  the  date  of 
movement;  An  interstate  movement  of 
suoh  cattle  would  likely  contain  cattle 
that  in  the  previous  four  months  had 
either  been  on  several  different 
premises  or  had  been  mingled  with 
cattle  or  bison  from  several  different 
premises.  Without  the  requirement  for 
an  owner-shipper  statement,  the  point 
from  which  such  cattle  were  moved 
interstate  may  not  be  adequately 
identified  by  records  kept  at  such 
slaughtering  establishments  or 
stockyards,  thus  making  it  difficult  to 
trace  diseased  animals  back  to  their 
herds  of  origin.  Also,  even  if  diseased 
cattle  can  tje  traced  back  to  the  point 
from  which  the  cattle  were  moved 
interstate  to  the  slaughtering 
establishment  or  stockyards,  it  is  likely 
that  further  traceback  would  be 
necessary  to  locate  the  primary  source 
of  the  disease.  Experience  has  indicated 
that  ina -subsequent  traceback  of 
diseased  cattle  there  is  often  difficulty 
in  securing  the  name  and  address  of  the 
last  previous  owner  from  the  owners  or 
shippers  who  moved  the  cattle 
interstate. 

The  proposed  provisions  concerning 
animals  from  other  premises  relate  only 
to  cattle  or  bison.  It  is  unlikely  that 
facilities  on  such  premises  used  for 
cattle  or  bison  would  be  used  for  other 
animals. 

InfonnatiDa  on  Owner-Shipper 
Statement  or  Other  Document 

Further,  for  those  movements  of  cattle 
for  which  an  owner-shipper  statement  or 
other  document  would  still  be  required, 
this  document  proposes  to  change  the 
provisions  concerning  the  information 
that  must  be  included  on  an  owner- 
shipper  statement'or  other  document.  As 
noteid  above,  S  71.18  currently  requires 
that  the  owner-shipper  statement,  or 
other  document,  include  the  name  and 
address  of  the  owner  or  shipper.  It  is 
proposed  to  require  that  the  owner- 
shipper  statement  or  other  document 
include  both  the  name  and  address  of 
the  owner  at  the  time  of  movement  and 
the  name  and  address  of  the  shipper,  in 
addition  to  the  other  information 


currently  required  to  b«-include(L  ll  is 
further  proposed  to  require  that  the 
owner-shipper  statement  or  other 
document'include  the  name  and  address 
of  the  last  previous  owner  if  ownership 
changed  within  four  months  prior  to 
movement 

It  appears  that  this  additional 
information  would  be  available  to  the 
owner  or  shipper  at  the  time  of  the 
interstate  movement  of  the  animal. 
Further,  in  the  event  of  disease 
outbreak;  this  information  would  be 
helpful  to  State  and  Federal  officals 
trying  to  trace  movements,  if  any.  of 
cattle  and  thereby  determine  the  source 
and  extent  of  spread  of  a  disease. 

It  is  not  proposed  to  require  that  the 
owner-shipper  statement  or  other 
document  include  the  name  and  address 
of  any  owners  prior  to  the  last  previous 
owner.  It  appears  that  such  a 
requirement'would  be  impracticable, 
since  in  most  instances  the  information 
would  not  be  readily  available. 

Further,  it  is  not  proposed  to  require 
the  name  and  address  of  the  last 
previous  ovimer  if  ownership  has  not 
changed  within  the  four  month  period 
prior  to  the  interstate  movement  of  the 
animal.  Based  on  Departmental 
experience  (including  consideration  of 
incubation  periods  for  communicable 
diseases),  it  would  be  likely  that  cattle 
found  to  be  infected  with  a 
communicable  disease  would  have 
contracted  the  disease  v^thin  the  four 
month  period  prior  to  movement. 

Miscellaneous 

Also,  certain  nonsubstantive  changes 
would  be  made  for  purposes  of  clarity. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  proposed  rule 
would  not  have  a  significant  effect  on 
the  economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  not  anticipated  that  this  action 
would  have  any  significant  effect  on  the 
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number  of  cattle  moved  interstate  within 
the  United  States  or  on  the  cost  of 
moving  such  animals  interstate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

Paperwork  Reduction  Act 

In  accordance  with  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  have  been 
submitted  for  approval  to  the  OfBce  of 
Management  and  Budget  (OMB). 
Written  comments  concerning  any 
information  collection  provisions  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS,  Washington,  D.C.  20503.  A 
duplicate  copy  of  such  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director,  Regulatory  Coordination  Sta^, 
APHIS,  USDA.  6505  Belcrest  Road. 
Hyattsville,  MD  20782. 

List  of  Subjects  in  9  CFR  Part  71 

Animal  diseases.  Livestock  and 
livestock  products,  Poultry  and  poultry 
products.  Quarantine,  Transportation. 

PART  71— GENERAL  PROVISIONS 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  71  as  follows: 

1.  The  authority  citation  for  Part  71 
would  be  revised  to  read  as  set  forth 
below  and  the  authority  citations 
following  all  the  sections  in  Part  71 
would  be  removed: 

Authority:  21  U.S.C.  111-113, 114a.  114a-l, 
115-117. 120-126, 134b.  134f;  7  CFR  2.17  2.51. 
and  371.2(d). 

S  71.18    [Amended] 

2.  In  S  71.18  footnote  number  1  would 
be  revised  to  read  as  follows: 

'  Department  approved  backtags  are 
available  at  slaughtering  establishments 
operating  under  Federal  or  State  inspection, 
at  stockyards  specirically  approved  under 
S  78.25(b)  of  this  chapter,  and  from  State 
reprpsentatives  and  Veterinary  Services 
representatives  as  defined  in  $  78.1  of  this 
chapter.  Information  with  respect  to 
slaughtering  establishments  operating  under 


Federal  inspection  and  stockyards 
specifically  approved  may  be  obtained  as 
indicated  in  SS  78.24  and  78.25  of  this 
chapter. 

3.  In  paragraph  (a)(l)(i)  of  S  71.18 
"except  as  provided  in  paragraph  (a)(5) 
of  this  section,"  would  be  added  after 
"and  if. 

4.  In  paragraph  (a)(l)(i)  of  S  71.18  "(e)" 
would  be  changed  to  "(g)"  and  "(d)  the 
name  and  address  of  the  owner  or 
shipper,  and"  would  be  changed  to  "(d) 
the  name  and  address  of  the  owner  at 
the  time  of  movement;  (e)  the  name  and 
address  of  the  previous  owner  if 
ownership  changed  within  four  months 
prior  to  the  movement  of  the  cattle;  (f) 
the  name  and  address  of  the  shipper, 
and*. 

5.  In  paragraph  (a)(l)(i)  of  S  71.18 
"slaughtering  establishment  operating 
under  the  provisions  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.)  or 
slaughtering  establishment  specifically 
approved  under  §  78.16(b)  of  this 
subchapter;"  would  be  changed  to 
"slaughtering  establishment  operating 
under  Federal  or  State  inspection;" 

6.  In  paragraph  (a)(l)(ii)  of  §  71.18 
"slaughtering  establishment  operating 
under  the  provisions  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.)  or 
slaughtering  establishment  specifically 
approved  under  §  78.16(b)  of  this 
subchapter;"  would  be  changed  to 
"slaughtering  establishment  operating 
under  Federal  or  State  inspection;" 

7.  In  paragraph  (a)(l)(ii)  or  S  71.18 
"subdivision  (i),  and  when  moved 
interstate,"  would  be  changed  to 
"paragraph  (a)(l)(i)  of  this  section  and, 
except  as  provided  in  paragraph  (a)(5)  of 
this  section,  when  moved  interstate,". 

8.  In  paragraph  (a)(l)(ii)  of  S  71.18  "(dj 
the  name  and  address  of  the  owner  or 
shipper:"  would  be  changed  to  "(d)  the 
name  and  address  of  the  owner  at  the 
time  of  movement;  (e)  the  name  and 
address  of  the  previous  owner  if 
ownership  changed  within  four  months 
prior  to  the  movement  of  the  cattle;  and 
(0  the  name  and  address  of  the 
shipper:". 

9.  In  paragraph  (a)(l)(ii)  of  S  71.18 
"federally  inspected  or  specifically 
approved  slaughtering  establishment" 
would  be  changed  to  "slaughtering 
establishment  operating  under  Federal 
or  State  inspection"  each  time  it 
appears. 

10.  In  paragraph  (a)(l)(iii)  of  S  71.18 
"(e)  the  name  and  address  of  the  owner 
or  shipper."  would  be  changed  to  "(e) 
the  name  and  address  of  the  owner  at 
the  time  of  movement:  (f)  the  name  and 
address  of  the  previous  owner  if 
ownership  changed  within  four  months 
prior  to  the  movement  of  the  cattle;  and 


(g)  the  name  and  address  of  the 
shipper". 

11.  In  paragraph  (a)(l)(iii)  of  §  71.18. 
"and  are  accompanied"  would  be 
changed  to  "and,  except  as  provided  in 
paragraph  (a)(5)  of  this  section,  are 
accompanied". 

12.  In  S  71.18,  a  new  paragraph  (a)(5) 
would  be  added  to  read  as  follows: 

§71.18  individual  identification  of  certain 
cattle  2  years  of  age  or  over  for  interstate 
movement 

(a)  *  *  * 

(5)  Cattle  that  would  otherwise  be 
required  to  be  accompanied  by  an 
owner-shipper  statement  or  other 
document  as  a  condition  of  interstate 
movement  under  paragraph  (a)(1)  of  this 
section,  shall  not  be  required  to  be 
accompanied  by  such  an  owner-shipper 
statement  or  other  document  if  the 
following  conditions  are  met:  if  the 
cattle  are  moved  to  a  slaughtering 
establishment  operating  under  Federal 
or  State  inspection  or  to  a  stockyard 
specifically  approved  under  S  78.25(b)  of 
this  chapter;  if  the  cattle  are  moved  h^m 
a  farm  or  other  premises  where  the 
cattle  to  be  moved  interstate  have  been 
kept  for  not  less  than  four  months  prior 
to  the  date  of  movement;  and  if  such 
farm  or  other  premises  have  not  had  on 
the  premises  any  cattle  or  bison  from 
any  other  premises  within  four  months 
prior  to  the  date  of  movement. 

Done  at  Washington,  DC,  this  24th  day  of 
December  1985.  ^ 

Gerald ).  Fichtner.        '^ 

Acting  Deputy  Administrator,  Veterinary 

Services. 

[FR  Doc.  85-3035eFiled  12-30-85:  8:45  am] 
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9  CFR  Part  78 

[Docket  No.  85-0731    ^ 

» 
Brucellosis 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMIIARY:  This  docimient  proposes  to 
amend  the  regulations  governing  the 
interstate  movement  of  cattle  because  of 
brucellosis.  It  is  proposed  to  amend  the 
regulations  to  provide  that  as  a 
condition  of  attaining  and  maintaining 
status  for  a  State  or  Area  as  Class  Free, 
Class  A,  Class  B.  and  Class  C,  such 
States  or  Areas  must  meet  certain 
conditions  concerning  individual  herd 
plans.  It  is  further  proposed  to  amend 
the  criteria  for  designating  States  or 
Areas  as  quarantined.  In  addition,  it  is 
proposed  to  quarantine  the  State  of 
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Oklahoma.  It  appears  that  these  actions 
are  necessary  in  order  to  help  prevent 
thft  interstate  spread  of  brucellosis. 
DATE  Written  comments  must  be 
received  on  or  before  March.  3, 1986. 
adohess:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  "Hiomas  O.  Cessel,  Director, 
Regulatory  Coordination  Staff.  APHIS, 
USDA,  Room  728.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Comments  should  state  that  they  are  in 
response  to  Docket  No.  85-073.  Written 
comments  received  may  be  inspected  at 
Room  728  of  the  federal 'Building 
between  8  a.m.  and  4:30  pm..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACR 

Dr.  G.H.  Frye,  Cattlfe  Diseases  Staff.  VS. 
APHIS,  USDA,iloom  813,  Federal. 
Building.  £505  Belcrest  Road. 
Hyattsville,  MD  20782.  301-43&-8711. 
SUPPLEMENTARY  INFORMATION: 

BAckground: 

The  brucellosis  regulations  (contained 
in  9  CFR  Part  78  and  referred  to  below 
as  the  regjilations)  regulate  the 
interstate  movement  of  certain  animals 
because  of  brucellosis,  a  contagious 
disease  of  cattle,  other  bovine,  and 
swine.  The  regulations  provides  a 
system^for  classifying  States  or  portions 
of  States  according  to  the  rate  of 
brucella  infection  present  and  the 
general  effectiveness  of  a  bruoellosis 
control  and  eradication  program.  The 
classifications -are  Class  Free.  Class  A. 
Oss  B,  and  Gass  C.  States  or  Areas 
which  do  not  meet  the  minimum 
standards  for  Class  C  are  required  to  be 
placed  under  Federal  quarantine 
Restrictions  on  the  interstate  movement 
of  rattle  are  generally  more  stringent  for 
movements  fion:  Cass  A  States  or 
Areas  compared  to  movemenis  from 
Class  Free  States  or  Areas,  and  are 
more  stringent  for  movements  from 
Class  B  States  or  Areas  compared  to 
movements  from  Class  A  States  or 
Areas,  and  so  on.  The  most  stringent 
restictions  are  on  the  interstate 
movement  of  cattle  from  quarantined 
States  or  Areas.  This  document 
proposes  to  emend  the  criteria  for 
classifying  States  as  Class  Free,  Class 
A,  Class  B,  and  Class  C,  and  further 
proposed  to  designate  Oklahoma  as  a 
quarantined  Slate. 

The  basic  standards  for  the  different 
classifications  of  States  or  Areas 
concern  maintenanoe  of:  (1)  A  State  or 
Area-wide  accumulated  12  consecutive 
month  herd  infection  rate  not  to  exceed 
a  stated  level)  (2)  a  Market  Cattle 
Identification  (MCI)  reactor  prevalence 
rate  not  to  exceed  a  stated  rate  (this 
concerns  the  testing  of  cattle  at  auction 


markets,  stockyards,  and  slaughtering 
establishments);  (3)  a  surveillance 
system  which  includes  a  testing  program 
for  dairy  herds  and  slaughtering 
establishments,  and  provisions  for 
identifying  and  monitoring  herds at.high 
risk  of  infection,.and'(4]  minimum 
procedural  standards  for  administering 
the  program. 

Approved  Individufll  Herd  Plens 

The  basic  standards  referred  to  above 
include  provisions  concerning  approved 
individual  herd  plans  {also  referred  to  in 
the  regulations  as  approved  action 
pWns],  This  dockettproposes-to  amend 
the  criteria  for  classifying  States  as 
Class  Free.  Class  A,  Class  B.  and  Class 
C  by  making  changes  concerning 
approved  individual  herd  plans. 

An  approved  individual  herd  plan  is 
defined  in  S  78.1(xx)  of  the  regulations 
as: 

(xx)  Approved  action  plan  or  approved 
individual  herd  plan.  (1)  A  herd  management 
and  testing  plan  which  is  designed  by  the 
tierd  owner,  his  veterinarian  if  so  requested, 
and  «  veterinarian  of  the  Cooperative 
Brucellosis  Eradication  J^rograin  to  control 
and  eventually  eradicate  brucellosis  from  an 
affected  herd.  Plans  must't>t  appi>aved  jointly 
by  the  State  animal  health  ofTidal  and  the 
Veterinarian  in  Charge.  A  similar  plan  for 
determining  the  true  status  of  strapects  and 
preventing  exposure  to  brucellosis  ■ritUtn  the 
beid  is  also  widiin 4be  meaningof  the leim 
"IndivJdual^erd  Man"  or  "Approved  Action 
Plan." 

(2)  The  plan  must  call  for  the  most 
appropriate  veterinary  procedures  and ' 
proven  herd  management  procedures  to 
control  the  spread  of  brucellosis  «vithin  the 
herd  and  thereby  eradicate  the  disease  from 
thelierd. 

The  regulations  provide  that  as  a 
condition  for  attaining  and  maintaining 
Class  Free  or  Class  A  status,  all  herds 
that  are  adjacent  to  reactor  herds  and 
all  herds  having-contact  withicattle  in 
reactor  herds  must  have  approveu 
individtiai  herd  plans  for  testing  or 
monitoring  the  herd  in  effect  within  15 
days  of  notiHcation  of  infection  in  the 
reactor  herd.  The  regulations  contain  a 
similar  condition  for  attaining  and 
maintaining  Class  B  and  Class  C  status, 
with  a  45  day  time  limit. 

The  regulations  further  provide  that, 
as  a  condition  for  attaining  and 
maintaining  Class  Free  and  Class  A 
status,  all  herds  from  which  cattle  are 
sold  into  an  infected  herd  and  all  herds 
which  have  received  cattle  from  an 
infected  herd  must  have  approved 
individual  herd  plans  for  testing  or 
monitoring  the  herd  In  effecfwithin  15 
days  of  locating  the  source  herd(s)  or 
recipient  herd(s).  The  regulations 
contain  a  similar  condition  for  attaining 


and  maintaining  Class  B  and  Class  C 
status,  with  a  45  day  time  limit 

Although  the  standards  for  attaining 
and  maintaining  Qass  Free,  Class  A. 
Gass  B,  and  Class  C  status  contain 
certain  requirements  for  testing  and 
monitoring  herds  with  reactor  cattle,  the 
regulations  contain  no  requirements  for 
approved  individual  herd  plans  for 
herds  with  reactor  cattle. 

A  herd  in  which  any  animal  has  been 
classified  as  a-brucellosis  reactor  would 
be  placed  under  a  State  or  Federal 
quarantine  because  of  a  risk  of  the  herd 
causing  the  apread  of  brucellosis.  Any 
herd  in  which  any  animal  has  been 
classified  as  a  brucellosis  reactor,  and 
which  has  not  been  released  from 
quarantine  is  defined  in  S  7ai(aaa)  of 
the  regulations  as  a  "herd  known  to  be 
affected."  Even  if  all  the  known  reactors 
in  a  herd  known  to  be  affected  had  been 
removed,  the^herdiwould'remain 
quarantined  during  the  time  that  there  is 
a  significant  risk  of  animals  in  the  herd 
harboring  brucellosis  in  the  incubation 
stage.  It  appears  necessary  to  require 
approved  individual  herd  plans  for 
herds  known  to  be  affected  in  order  to 
help  reduce  and  then  eliminate 
brucellosis  within  the  herd,  to  prevent 
spread  to  other  herds,  and  to  prevent 
reintroduction  of  brucellosis  in  a  given 
herd  after  the  herd  has  beoome  ftee  of 
the  disease. 

Further,  it  appears  that  any  State, 
regardless  of  any  previous  classification 
that  does  not  have  in  place  approved 
individual  herd  plans  for  herds  known 
to  be  ejected  would  not  have  sufficient 
control  and  eradication  procedures 
adequate  to  prevent  the  spread  of 
brucellosis  to  adjacent  herds  and  from 
adjacent  herds  to  other  herds  throughout 
a  given  State.  Under  these 
circumstances,  it  appears  that  failure  to 
have  such  approved  individual  herd 
plans  in  place  for  herds  known  to  be 
affected  should  be  a  basis  for  lowering  a 
State's  status. 

Therefore,  it  is  proposed  to  amend  the 
regulations  to  provide  that  as  a 
condition  of  attaining  and  maintaining 
Class  Free  and  Class  A  status,  all  herds 
known  to  be  affected  mustiiave 
approved  individual  herd  plans  for 
testing  or  monitoring  the  herd  in  effect 
within  15  days  of  notification  by  State  or 
Veterinary  Services  representatives  of 
reactors  in  the  herd.  Further,  it  is 
proposed  to  amend  the  regulations  to 
provide  that  as  a  condition  of  attaining 
and  maintaining  Class  B  and  Class  C 
status,  all  herds  known  to  be  affected 
mustiiave  approved  individual  herd 
plans  for  testing  and  montoring  the  herd 
in  effect  within  45  days  of  notification 
by  State  or  Veterinary  Services 
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representatives  of  reactors  in  the  herd. 
The  proposed  time  limits  of  15  and  45 
days,  respectively,  correspond  with  the 
current  time  limits  for  having  in  effect 
approviHl  individual  herd  plans  for  other 
t3^es  ol  herds,  as  specified  above. 
Although  the  current  regulations 
provide  for  individual  herd  plans  for 
certain  types  of  herds,  they  do  not 
contain  provisions  specifying  that  the 
provisions  of  the  individual  herd  plans 
must  be  complied  with  in  order  to  attain 
or  maintain  a  particular  status.  It 
intended  with  respect  to  the  current  and 
proposed  provisions  relating  to 
individual  herd  plans  that  as  a  condition 
of  attaining  and  maintaining  a  particular 
status,  each  State  must  ensure  that  such 
herd  plans  are  effectively  complied  with 
as  determined  by  the  Deputy 
Administrator,  Veterinary  Services.  This 
document  proposes  to  include  language 
for  the  current  and  proposed  provisions 
concerning  individual  herd  plans  to 
accomplish  this  purpose.  Without 
I'ffective  compliance,  individual  herd 
pluns  would  not  accomplish  their 
purpose. 

Criteria  for  Quarantining  States  or  Areas 

This  dociunent  also  proposes  to 
umend  the  criteria  for  quarantining 
States  or  Areas.  Section  78.22  of  the 
regulations  provide  for  quarantining 
areas  because  of: 

.  .  .  the  existence  of  the  contagion  of 
brucellosis  and  the  nature  and  extent  of  such 
contagion  in  certain  areas  which  do  not  have 
control  and  eradication  procedures  adequate 
to  prevent  the  interstate  dissemination  of  the 
disease. 

It  is  proposed  to  revise  S  78.22  to 
provide  that  a  State  or  Area  that  does 
not  meet  the  criteria  for  Class  Free, 
Class  A.  Class  B,  or  Class  C  shall  be 
designated  as  a  quarantined  State  or 
Area.  Within  the  framework  of  the 
system  for  classifying  States,  it  was 
intended  that  a  State  or  Area  that  does 
not  meet  the  criteria  for  Class  C  or 
higher  be  designated  as  quarantined, 
regardless  of  whether  any  other  criteria 
are  met.  It  appears  that  cattle  moved 
interstate  from  a  State  not  eligible  for 
Class  C  status  or  higher  would  present  a 
signincant  risk  of  spreading  brucellosis 
unless  moved  in  accordance  with  the 
provisions  set  forth  in  S  78.12a  for 
moving  cattle  from  quarantined  areas. 

Proposed  Quarantine  of  Oklahoma 

There  are  a  number  of  herds  of  cattle 
in  southeastern  Oklahoma  which  have  a 
high  incidence  of  brucellosis.  These 
herds  are  currently  under  a  State 
quarantine  because  of  brucellosis. 
However,  these  herds  present  a  risk  of* 
causing  the  spead  of  brucellosis  to 
adjacent  herds  and  from  the  adjacent 


herds  to  herds  throughout  Oklahoma. 
Owners  of  some  herdjs  either  have  not 
agreed  to  an  individual  herd  plan  for  the 
elimination  of  brucellosis  from  their 
herds,  or  have  agreed  to  individual  herd 
plans  but  have  not  followed  the  part  of 
the  individual  herd  plans  providing  for 
regular  testing  of  their  herds  and 
removal  of  reactors.  Therefore,  it 
appears  that  it  is  necessary  to  designate 
the  entire  State  of  Oklahoma  as  a 
quarantined  State  in  order  to  help 
prevent  the  interstate  dissemination  of 
brucellosis. 

Accordingly,  it  is  proposed  to  amend 
S  78.22  of  the  regulations  by  designating 
the  entire  State  of  Oklahoma  as  a 
quarantined  State.  If  the  proposal  to 
quarantine  Oklahoma  becomes 
effective,  movements  of  cattle  from 
Oklahoma  would  be  subject  to  the 
provisions  applicable  to  movements  of 
cattle  from  quarantined  States  or  Areas 
set  forth  in  §  78.12a. 

Procedures  for  Downgrading 

As  noted  above,  the  regulations 
provide  for  classifying  States  or  Areas 
as  Class  Free,  Class  A,  Class  B,  Class  C, 
or  quarantined.  It  is  proposed  to  amend 
the  regulations  concerning  the 
downgrading  of  States  or  Areas.  The 
regulations  in  S  78.25  provide,  among 
other  things,  that: 

In  the  case  of  any  reclassification  to  a 
lower  class,  the  Slate  animal  health  o^cial  of 
the  State  involved  will  be  notified  of  such 
downgrading  and  shall  be  given  an 
opportunity  to  request  an  administrative 
review  and  to  present  his  objections  and 
arguments  to  the  Deputy  Administrator  prior 
to  the  downgrading  taking  effect. 

Similar  but  less  detailed  procedural 
provisions  for  downgrading  States  or 
Areas,  including  downgrading  States  or 
Areas  to  quarantined  status,  are  set 
forth  in  other  places  in  the  regulations 
(see  9  CFR  78.1  (t).  (u),  (v).  and  (w)).  It  is 
proposed  to  delete  the  less  detailed 
procedural  provisions.  For  purposes  of 
clarity  it  appears  that  the  procedural 
provisions  should  be  set  forth  in  full  in 
one  place  in  the  regulations.  It  is  also 
proposed  to  amend  the  provisions  of 
§  78.25  quoted  above  to  specify  that 
such  procedures  also  apply  to 
downgrading  States  or  Areas  to 
quarantined  status.  It  was  intended  that 
the  procedural  provisions  apply  to 
downgrading  States  or  Areas  to 
quarantined  status. 

Proposal  of  September  12, 1985 

It  should  be  noted  that  a  document 
published  in  the  Federal  Register  on 
September  12, 1985  (50  FR  37201-37229), 
proposed  to  make  numerous  changes  in 
the  regulations,  including 
nonsubstantive  changes  in  the 


provisions  refered  to  above  concerning 
approved  individual  herd  plans,  criteria 
for  quarantining  States  or  areas,  and 
procedures  for  downgrading.  It  is  not 
necessary  to  discuss  provisions  of  the 
proposal  of  September  12, 1985,  to  make 
determinations  concerning  the  issues 
raised  by  this  document.  However,  if  the 
provisions  of  the  proposal  of  September 
12  are  adopted  as  a  final  rule,  the 
concepts  discussed  in  this  document 
could  be  readily  incorporated  into  the 
provisions  set  forth  in  the  proposal  of 
September  12. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  information  collection 
provisions  that  are  included  in  this  rule 
have  been  approved  by  the  OfHce  of 
Management  and  Budget  (OMB)  and 
have  been  given  the  OMB  control 
number  0579-0064. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  i^ 

This  proposed  action  had  been 
reviewed  in  conformance  with 
Executive  Order  12291  and  has  been 
determined  to  be  not  a  "major  rule."  The 
Department  has  determined  that  this 
rule  would  not  have  a  significant  annual 
effect  on  the  economy;  would  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-baitcd 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  is  not  anticipated  that  the  proposed 
changes  concerning  approved  individual 
herd  plans  would  have  a  significant 
effect  on  affected  persons. 

As  noted  above,  it  is  proposed  to 
quarantine  the  State  of  Oklahoma. 
Records  concerning  the  movement, 
testing,  and  slaughter  of  cattle  indicate 
that  most  of  the  cattle  sold  at  markets  in 
Oklahoma  remain  in  Oklahoma.  Cattle 
moved  interstate  from  Oklahoma  are 
moved  for  feeding,  for  slaughter,  or  for 
use  as  breeding  stock.  Approximately 
two  million  cattle  move  interstate  from 
Oklahoma  annually.  Approximately  half 
of  these  cattle  are  steers  and, 
consequently,  would  not  be  subject  to 
additional  restrictions  if  Oklahoma  is 
quarantined.  Other  cattle  moved 
interstate  would  be  subject  to  additional 
testing.  However,  it  is  not  anticipated 
that  the  additional  testing  would 
significantly  increase  the  cost  of 
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marketing  cattle.  Further,  it  is  not 
anticipated  that  there  would  be  a 
signiricant  change  in  the  number  of 
cattle  moved  interstate  from  Oklahoma 
if  Oklahoma  is  quarantined. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V)- 
List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Brucellosis, 
Cattle,  Hogs,  Quarantine, 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  it  is  proposed  to  amend  9 
CFR  Part  78  as  follows: 

1.  The  authority  citation  for  Part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l.  114g.  115, 
117, 120. 121. 123-126. 134b.  134f;  7  CFR  2.17. 
2.51.  and  371.2(d). 

§78.1    [Amen<ted] 

2.  In  the  introductory  text  of 
paragraphs  (t).  (u),  (v),  and  (w)  of  S  78.1, 
the  second  sentence  would  be  removed. 

3.  In  paragraphs  (t)(l)(iii)  (A)  and  (B); 
(u)(l){iii)  (A)  and  (B);  (v)(l)(iii)  (A)  and 
(B);  and  (w)(l)(iii)  (A)  and  (B)  of  S  78.1,  a 
sentence  would  be  added  at  the  end  of 
each  paragraph  to  read:  "Each  State 
shall  ensure  that  such  approved 
individual  herd  plans  are  effectively 
complfed  with,  as  determined  by  the 
Deputy  Administrator." 

4.  In  578.1.  new  paragraphs  (t)(2)(iii), 
{u)(2)(iii),  (v)(2)(iii).  and  (w)(2)(iii)  would 
be  added  to  read  as  follows: 

S78.1    DeflnWons. 


(t)  *  *  • 

(2)  *  •  • 

(iii)  All  herds  known  to  be  affected 
shall  have  approved  individual  herd 
plans  in  effect  within  15  days  after 
notification  by  a  State  representative  or 
Veterinary  Services  r^resentative  of  a 
brucellosis  reactor  in  the  herd.  Each 
State  shall  ensure  that  such  approved 
individual  herd  plans  are  effectively 


complied  with,  as  determined  by  the 
Deputy  Administrator. 

(u)  •  *  * 

(2)  *  *  • 

(iii)  All  herds  known  to  be  affected 
shall  have  approved  individual  herd 
plans  in  e^ect  within  15  days  after 
notification  by  a  State  representative  or 
Veterinary  Services  representative  of  a 
brucellosis  reactor  in  the  herd.  Each 
State  shall  ensure  that  such  approved 
individual  herd  plans  are  effectively 
complied  with,  as  determined  by  the 
Deputy  Administrator. 
***** 

(V) 

(2) 

(iii)  All  herds  known  tohe  affected 
shall  have  approved  individual  herd 
plans  in  effect  within  45  days  after 
notification  by  a  State  representative  or 
Veterinary  Services  representative  of  a 
brucellosis  reactor  in  the  herd.  Each 
State  shall  ensure  that  such  approved 
individual  herd  plans  are  effectively 
complied  with,  as  determined  by  the 
Deputy  Administrator. 
***** 

(w)*  *  • 

(2)  •  *  • 

(iii)  All  herds  known  to  be  affected 
shall  have  approved  individual  herd 
plans  in  effect  within  45  days  after, 
notification  by  a  State  representative  or 
Veterinary  Services  representative  of  a 
brucellosis  reactor  in  the  herd.  Each 
State  shall  ensure  that  such  approved 
individual  herd  plans  are  effectively 
complied  with,  as  determined  by  the 
Deputy  Administrator. 
***** 

5.  Section  78.22  would  be  revised  to 
read  as  follows: 

§  78.22    Quarantined  State*  or  Areas. 

The  following  States  or  Areas  do  not 
meet  the  criteria  for  classification  as 
Class  Free,  Class  A,  Class  B,  or  Class  C, 
and  are  therefore  designated  as 
quarantined. 

The  entire  State  of  Oklahoma. 

6.  In  paragraph  (a)  of  §  78.25,  the 
second  sentence  is  revised  to  read: 

§  78.25    Designations  of  States/Areas  and 
approved  stockyards. 

(a)  *  *  •  In  the  case  of  any 
reclassification  to  a  lower  class  or 
reclassification  as  a  quarantined  State 
or  Area,  the  State  animal  health  official 
of  the  State  involved  will  be  notified  of 
such  reclassification,  and  shall  be  given 
an  opportunity  to  present  objections  and 
arguments  to  the  Deputy  Administrator 
prior  to  the  reclassification  taking  effect. 


Done  at  Washington.  DC.  this  24  day  of 
December  1985. 

Gerald  |.  Fichlnar, 

Acting  Deputy  Administrator,  Veterinary 
Services. 

(FK  Doc  85-30857  Filed  12-30-85:  6:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 

(Docket  No.  PRM-40-25] 

State  of  Alabama;  Receipt  of  a  Petition 
for  Rulemakirtg 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  a  notice  of  receipt  of  a  petition 
for  rulemaking  submitted  by  the  State  of 
Alabama.  The  petition  requests  that  the 
NRC  amend  its  regulations  governing 
unimportant  quantities  of  source 
material.  The  petitioner  suggests  that  the 
NRC  examine  the  exemption  from 
licensing  requirements  for  products  or 
parts  fabricated  of  or  containing 
tungsten  or  magnesium-thorium  alloys 
whose  thorium  content  is  less  than  4 
percent  by  weight  and  either  remove  the 
restriction  on  this  exemption  or  set  out 
the  restriction  as  part  of  a  general 
license.  The  petitioner  requests  this 
action  so  that  a  person  who  obtains  an 
exempt  product  covered  by  the 
exemption  would  be  aware  of 
limitations  placed  on  its  use. 

DATE  Submit  comments  by  March  3. 
1986.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Correspondence  and  Records 
Branch. 

For  a  copy  of  the  petition  write: 
Division  of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Inspect  and  copy  the  petition  or 
comments  received  on  the  petition  at: 
The  NRC  Public  Document  Room,  1717 
H  Street  NW.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Philips,  Chief  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington.  , 
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DC  20555.  Telephone:  (301)  492-7086  or 
Toll  Free  (800)  368-5642- 
SUPPLEMENTARY  INFOMUTMM:  The 
^4uclear  Regulatory  Commission  has 
received  a  petition  for  rulemaking  from 
the  State  of  Alabama.  Tliis  petition  for 
rulemaking  has  been  assigned  Docket 
No.  PRM-40-25.  The  petitioner  requests 
thaX  the  NRC  amend  its  regulations 
governing  unimportant  quantities  of 
source  a  material. 

Section  40.13(c)(4]  sets  out  an 
exemption  from  licensing  requirements 
for  any  person  who  receives,  possesses, 
uses,  or  transfers  a  product  or  part 
fabricated  of,  or  containing  tungsten  or 
ma^Ksium-thorium,  alloys  tf  the 
thorium  content  of  the  alioy  does  not 
exceed  four  percent  by  weight.  This 
provision  also  restricts  the  exemption  by 
not  authorizing  the  chemical,  physical, 
or  metaliin^^cal  treatment  or  processing 
of  the  exempt  product. 

The  petitioner  believes  that  in  placing 
a  restriction  on  an  exemption,  the  NRC 
has  creeited  a  structurally  deficient 
regulation  that  may  lead  to 
onintention^  violations  by  persons  who 
may  receive  products  covered  by  the 
exemption  and  be  unaware  of  any 
further  legaiatory  restriction.  Tlie 
petitioner  identified  a  situation  where 
materials  were  distributed  under  this 
exemption  in  scrap  metals  which  were 
melted  and  cut  by  an  oxyacetylne  torch. 

To  remedy  this  situation,  the 
petitioner  suggests  that  a  safiety 
evaluation  be  performed  to  determine 
whether  or  not  this  restriction  is 
necessary.  If  the  safety  evaluation  does 
not  mdicate  that  the  restriction  is 
needed,  the  petitifHier  believes  it  should 
be  removed.  However,  if  the  restriction 
is  needed,  for  tlie  use  of  four  percent 
magnesium-thohum  alloys,  it  should  not 
be  present  as  part  of  an  exemption,  but 
should  be  iiicluded  under  a  general 
license. 

The  petitioner  believes  the 
appropriate  course  of  action  is  to  place 
these  products  in  the  general  license 
provisions  of  10  CFR  40.25  and  suggests 
the  following  amendments  to  the 
regulations  to  accomplish  this  action. 

1.  In  §  40.25,  add  a  new  paragraph  (f) 
to  read  as  follows: 

Section  40^    General  license  for  uae 
of  certain  industrial  products  or  devices. 
*         *         •         *         * 

(f)  A  general  license  is  hereby  issued 
to  receive,  acquire,  possess,  and  us  any 
finished  product  or  part  fabricated  of,  or 
containing  tungsten  or  magnesirnn- 
thorium  alloys,  provided  that  Ae 
thorium  content  of  the  alloy  does  not 
exceed  4  percent  by  wei^t  and  that  the 
general  license  contained  in  this 
paragraph  (f)  shall  not  be  deemed  to 


authorize  the  chemical,  physical,  or 
metallurgical  treatment  or  processing -of 
any  such  product  or  part.  Any  general 
licensee  is  authorized  to  transfer  such 
product  or  part  to  another  general 
licensee  only: 

(1)  When  the  product  or  part  remains 
in  use  at  the  same  location,  or 

(2]  Where  the  product  or  part  is  held 
in  storage  in  the  originai  shipping 
container  at  its  intended  location  of  use 
prior  to  (he  initial  use  by  a  general 
licensee. 

2.  In  S  40.34.  paragraph  (d)  is  added  to 
read  as  follows: 

Section  40.34  Special  requirements  for 
the  issuance  of  a  specific  license. 

***** 

(d)  An  application  iot  a  specific 
lioenae  to  mannfactnre  or  initially 
transfer  the  products  or  parts  containing 
not  more  than  4  percent  thorium  to 
persons  generally  hoensed  under 
S  40.2S(f)  of  this  Chapter  or  equivalent 
regulations  of  an  Agreement  State  will 
be  approved  if: 

(1)  The  applicant  has  satisfied  the 
general  requirements  of  {  40.32  of  this 
Chapter; 

(2)  The  applicant  submits  sufficient 
information  relating  to  the  manufacture, 
quality  control,  labels,  proposed  uses 
and  potential  hazards  of  the  product  or 
part  to  provide  reasonable  assurance 
that 

(i)  Under  ordinary  condition  of 
handling,  storage,  and  use  the  product  or 
part  the  thorium  contained  in  the 
product  or  part  will  not  be  released  or 
inadvertently  removed  from  the  product 
or  part  and  it  is  unlikely  that  any  person 
will  receive  in  any  period  of  one 
calendar  quarter  a  dose  in  excess  of  10 
percent  of  the  limits  specified  in  the 
table  in  S  20.101(a)  of  this  Chapter  or  if 
the  exposure  may  be  to  radioactive 
materials  in  air  in  excess  of  10  percent 
of  the  Kmits  specified  in  S  20.103(a)  this 
Chapter  and, 

(ii)  Under  accident  condition  such  as 
fire  and/or  explosion  associated  with 
the  handling,  storage,  and  use  of  the 
product  or  part,  it  is  unlikely-  that  a 
person  would  receive  an  external 
radiation  dose  or  an  internal  dose 
commitment  in  excess  of  the  dose  to  the 
appropriate  organ  as  specified  in  column 
IV  of  the  Table  in  §  32.24  of  this 
Chapter. 

(3)  Each  product  or  part  bears  or  has 
an  accompanying  label  or  instructions 
approved  by  the  Commission  which 
contain  in  a  clearly  identified  and 
separate  statement  instructions  and 
precautions  necessary  to  assure  safe 
installation,  operation,  servicing,  and 
disposal  of  the  product  or  part; 


(4)  Each  person  licensed  under  this 
section  sh^  famish  a  copy  of  the 
general  license  contained  in  §  40.25(f)  or 
an  Agreement  State's  regulation 
equivalent  to  %  40.25tf}  to  each  person  to 
whom  he  directly  or  through  an 
intermediate  person  transfers  'tirorium  in 
a  product  or  part.  Further,  each  person 
licensed  under  this  section  shall  report 
the  transfer  of  such  product  or  parts  rn 
the  manner  required  for  generally 
licensed  devices  pursuant  to  {  32.52  of 
this  Chapter. 

The  NRC  invites  public  comment  on 
PRA*-40-2S.  Those  who  intend  to  submit 
conunents  on  the  petition  may  obtain  a 
copy  of  the  petition  h-om  the  Division  of 
Rides  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Washington,  DC,  this  26  day  of 
December  1985. 

For  the  Nuclear  Ileguiatory  Coouniasion. 

Samuel  ].  Chilk. 

Secretary  of  the  Commission. 

[FR  Doc.  85-30912  Filed  12-3»-8S;  8:45  an] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12€FRPart563      | 

(No.  85-1196]  \ 

Over-the-counter  Financial  Options 
Trading;  Accounting  for  Financial 
Options 

December  2a  1965.       ^ 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  xiperating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporatimi  ("FSLIC"  or 
"Corporation"),  is  proposing  to  amend 
its  regulations  pertaining  to  financial 
options  transactions  by  institutions 
whose  accounts  are  insured  by  the 
FSLIC  ("insured  institutions").  The 
Board  is  proposing  to  allow  insured 
institutions  to  engage  in  over-the- 
counter  ("OTC")  financial  options 
transactions  with  certain  types  of 
counterparties  in  addition  to  primary 
dealers  in  government  securities,  which 
presently  are  the  only  entitles  with 
which  an  insured  institution  may  trade 
OTC  options.  The  Board  believes  that 
federally  regulated  banks  and  savings 
institutions,  securities  brokers  that  are 
registered  with  the  Securities  and 
Exchange  Commission  ("SEC")  and  are 
members  of  the  National  Association  of 
Securities  Dealers,  ("NASD")  as  well  as 
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futures  commission  merchants 
registered  with  the  Commodity  Futures 
Trading  Commission  ("CFTC"),  may  be 
subject  to  capital  adequacy  standards 
and  regulatory  oversight  that  is 
sufficiently  comparable  to  the  standards 
applicable  to  {Himary  dealers  that  such 
other  entities  would  also  be  permissible 
counterparties  in  OTC  options 
transactions.  The  proposed  amendments 
are  intended  to  allow  insuc^ 
institutions  to  use  more  enectively  the 
authority  previously  granted  to  them  to 
trade  OTC  options. 

The  Board  also  is  proposing  to  revise 
the  manner  in  which  insured  institutions 
account  for  "short  call"  options 
positions.  Under  the  existing 
regulations,  an  institution  that  enters 
into  a  short  call  option  matched  against 
a  specific  asset,  liability,  or  intended 
cash-market  transaction,  may  defer  any 
realized  losses  on  the  options  position 
over  the  estimated  life  of  the  matched 
item  and  recognize  the  option 
commitment  fee  as  income  over  the  term 
of  the  option.  The  Board  believes  that 
the  present  accounting  rules  may 
encourage  insured  institutions  to  enter 
into  short  call  positions  solely  to  take 
advantage  of  the  favorable  accounting 
treatment,  rather  than  for  sound 
economic  reasons.  To  eliminate  that 
incentive,  the  Board  is  proposing  to 
require  that  the  commitment  fee 
received  by  an  institution  writing  a  call 
option  be  deferred  until  the  option 
position  is  terminated.  At  that  time,  any 
gains  or  losses  resulting  from  the 
options  position  shall  be  recognized, 
together  with  the  fee  income  Uiat  had 
previously  been  deferred. 

date:  Comments  must  be  received  by 
March  3. 1986. 

ADDRESS:  Send  comments  to  Director, 
Information  Services  Section,  Office  of 
the  Secretariat.  Federal  Home  Loan 
Bank  Board,  1700  G  Street.  N.W.. 
Washington,  D.C.  20552.  Comments  will 
be  available  f  or  public  inspection  at 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Pomeranz,  Senior  Policy 
Analyst,  Office  of  Policy  and  Economic 
Research,  (202)  377-6209;  M.  Christian 
Mitchell,  Accounting  Fellow,  Office  of 
Examinations  and  Supervision,  (202) 
377-6837;  or  neil  Crowley,  Attorney, 
Office  of  General  Counsel,  (202)  377- 
6451;  Federal  Homle  Loan  Band  Board, 
1700  G  Street.  NW.,  Washington.  DC 
20552. 

8UPM.SMSNTARY  UXFORMATION:  On 

August  11, 1982.  the  Board,  as  operating 
head  of  the  FSUC.  adopted  regulations 
governing  the  extent  to  which  an 


institution  the  accounts  of  which  are 
insured  by  the  FSLIC  may  trade 
financial  options.  Board  Resolution  No. 
82-557,  47  FR  36621  (Aug.  23, 1962). 
Those  regulations  permitted  an 
institution  to  engage  in  financial  options 
transactions  by  using  any  financial 
options  contracts  designated  by  the 
CFTC  or  approved  by  the  SEC,  and 
based  upon  a  financial  instrument  in 
which  the  insured  institution  may  invest, 
or  based  upon  a  financial  futures 
contract.  Such  transactions  further  were 
required  to  be  conducted  under  the 
terms  and  conditions  established  by  ao 
exchange  designated  or  regulated  by  the 
CFTC  or  the  SEC.  See  12  CFR  56317-5 
(1963).  Thus,  under  the  terms  of  that 
regulation  insured  institutions  were  not 
permitted  to  engage  in  OTC  financial 
options  transactions  because  such 
transactions  do  not  involve  standardized 
contracts  and  are  not  considered  to  be 
part  of  an  exchange.  See  Office  of 
Examinations  and  Supervision, 
Memorandum  No.  T74,  Prohibition 
Against  Over-the-Counter  Options 
Trading  (Feb.  14.  1985). 

As  a  separate  part  of  that  regulation, 
the  Board  also  established  certain 
accounting  rules  to  be  used  by  insured 
institutions  engaging  in  financial  options 
transactions,  llie  Board  reasoned  that 
the  establishment  of  such  rules  was 
necessary  beci^use  at  that  time  there 
was  no  single  accounting  treatment  for 
financial  options  transactions 
recognized  by  the  accounting  profession. 
The  rules  adopted  by  the  Board  required 
insured  institutions  to  use  hedge 
accounting  in  recognizing  gains  or  losses 
on  long  and  short  call,  and  long  put 
options  positions  that  were  properly 
matched  against  cash  or  forward  market 
positions.  Unmatched  long  and  short 
call  positions,  unmatched  long  put 
position*,  and  any  short  put  position 
were  required  to  be  accounted  for  on  a 
marked-to-market  basis.  When  using 
hedge  accounting,  an  institution  would 
treat  the  gain  or  lo&s  from  an  option 
position  as  an  adjustment  to  the 
carrying  amount  of  the  cash  or  forward 
market  position  against  which  the 
option  was  matched.  In  order  to  use 
hedge  accounting,  the  Board's  rules 
required  that  an  institution  match  its 
options  position  against  cash  or  forward 
market  positions,  and  that  the  options 
transactions  reduce  the  interest-rate 
risks  of  the  corresponding  transactions. 
The  rules  further  required  Uxat  an 
institution  divide  the  option  premium 
paid  or  recieved  into  two  parts:  an 
option  commitment  fee  and  the 
immediate  exercise  value  of  the  option. 
The  commitment  fee  was  to  be 
recognized  as  an  expense  or  revenne 
item  over  the  term  of  the  option,  and  the 
change  in  immediate  exercise  value  was 


to  be  treated  as  gain  or  loss  subject  to 
hedge  accounting  treatment 

On  April  18, 1985,  the  Board  amended 
12  CFR  583.17-5  with  regard  to 
permissible  types  of  financial  options 
transactions  and  the  accounting  rules 
apphcable  to  short  call  options 
positioas,  and  also  requested  public 
comment  on  the  amendments,  which 
were  adopted  in  final  form.  Board 
Resolution  No.  85-293,  50  FR  16459 
(April  20, 1985).  As  part  of  those 
amendments,  the  Board  permitted 
insured  institutioiu  to  engage  in  all 
types  of  OTC  options  transactions  [i.e^ 
long  calls,  long  puts,  short  calls,  and 
short  puts),  but  limited  the  permissible 
counterparties  in  an  OTC  transaction  to 
entities  that  were  "primary  dealers"  in 
government  securities  (i.e,  members  of 
the  Association  of  Primary  Dealers  in 
United  States  Government  Securities). 
The  Board  adopted  the  limitation  on 
permissible  counterparties  as  a  means 
of  minimizing  the  potential  credit  and 
liquidity  risks  to  which  an  insured 
institution  trading  in  OTC  financial 
options  could  be  exposed.  See  id. 
Because  primary  dealers  are  actively 
engaged  in  the  distribution  of 
government  securities,  are  substantially 
capitalized,  make  continuous  martlets  in 
government  securities,  have  a  long-term 
commitment  to  the  market,  are  capable 
of  maintaining  a  market  in  OTC  options 
contracts,  and  are  monitored  by  the 
Federal  Reserve  Bank  of  New  York,  the 
Board  reasoned  that  permitting  primary 
dealers  to  act  as  counterparties  in  OTC 
financial  options  transactions  would  not 
involve  any  substantial  credit  risk  to 
insured  institutions.  Moreover,  such  a 
limitation  made  it  unnecessary  for  the 
Board  to  monitor  the  capital  adequacy 
of  all  potential  counterparties  with 
which  an  institution  could  trade  OTC 
options.  The  Board  also  allowed  insured 
institutions  to  conduct  OTC  options 
trading  with  affiliates  of  a  primary 
dealer,  provided,  however,  that  the 
affiliate  was  substantially  engaged  in 
dealing  in  government  securities  and  its 
performance  under  an  OTC  options 
contract  was  guaranteed  by  the  primary 
dealer. 

In  those  amendments,  the  Board  also 
revised  its  accounting  rales  for  short  call 
options  transactions  in  twtier  to 
eliminate  the  potential  for  certain 
abusive  practices  that  were  possible 
under  the  initial  accounting  roles 
adopted  in  1982.  Under  the  prior  rules, 
an  institution  receiving  a  fee  for  writing 
a  short  call  option  would  recognize  the 
option  commitment  fee  as  income  over 
the  term  of  the  option.  If  the  option  were 
matched  against  a  specific  asset, 
liability,  or  intended  cash  market 
position,  any  realized  gains  or  losses  on 
the  option  position  would  be  deferred 
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over  the  estimated  life  of  the  matched 
item.  The  Board-expressed  its  belief  at 
that  time  that  such  accounting  treatment 
could  lead  an  institution  to  enter  into 
short  call  options  transactions  that  are 
not  economically  sound  in  order  to 
record  the  option  commitment  fee  as 
current  income.  In  order  to  deter  insured 
institutions  from  entering  into  short  call 
options  positions  solely  for  the  benefit 
derived  from  a  favorable  accounting 
rule,  the  Board  amended  12  CFR  563.17- 
5(g)  to  require  that  option  commitment 
fees  received  for  the  sale  of  matched 
short  call  options  be  recorded  as  a 
discount  on  the  matched  item.  That  fee. 
as  well  as  any  related  losses  from  the 
options  transactions,  would  be  deferred 
and  amortized  over  the  estimated  life  of 
the  matched  item. 

On  May  24, 1985,  the  Board  rescinded 
the  accounting  portion  of  the 
amendments  that  had  been  adopted  on 
April  18, 1985,  and  reinstated  the  initial 
accounting  rules  in  order  to  give  farther 
consideration  to  the  most  appropriate 
method  of  accounting  for  short  call 
options.  Board  Resolutions  No.  85-420, 
50  FR  23395  (June  4. 1985).  On  the  same 
date,  the  Board  separately  issued  an 
advance  notice  of  proposed  rulemaking, 
which  requested  public  comment  on  all 
of  the  related  accountancy  aspects  of 
short  call  options  transactions  in  which 
insured  institutions  may  engage.  Board 
Resolution  No.  85-421.  50  FR  23432  (June 
4, 1985).  After  considering  the  comments 
received  in  response  to  the  advance 
notice  and  the  solicitation  of  comments 
made  in  conjunction  with  the  April  18, 
1985  amendments,  the  Board  is  now       \ 
proposing  to  amend  12  CFR  563.17-5 
with  regard  to  the  permissible 
counterparties  for  OTC  options 
transactions  and  the  accounting  rules 
for  short  call  options,  as  described 
below. 

Permissible  Counterparties 

As  discussed  previously;;>the 
limitation  of  permissible  counterparties 
to  primary  dealers  was  incorporated 
into  the  current  regulations  in  order  to 
minimize  the  credit  and  liquidity  risks 
that  may  be  associated  with  trading 
OTC  financial  options.  After  reviewing 
the  comments  received  on  this  matter, 
however,  the  Board  now  believes  that 
the  present  regulations  may  be 
uimecessarily  restrictive  and  that  there 
may  be  other  entities  that  are 
sufficiently  well  capitalized  and 
regulated  to  be  capable  of  acting  as 
counterparties  in  OTC  options 
transactions  without  exposing  the 
insured  institutions  to  appreciable  credit 
risk.  In  addition,  the  Board  is  concerned 
that  the  present  regulations  may  have 
the  unintended  e^ect  of  denying  smaller 


insured  institutions  access  to  the  OTC 
option  market.  Because  of  their  small 
asset  size,  such  institutions  generally  do 
not  need  to  take  substantial  positions  in 
the  OTC  Hnancial  options  market  in 
order  effectively  to  manage  their 
portfolios.  In  many  cases,  however,  the 
options  transactions  that  such 
institutions  may  desire  to  make  are 
smaller  than  the  minimum  amount 
required  by  primary  dealers  that  trade 
OTC  options.  Thud,  such  an  institution 
may  effectively  be  precluded  by  the 
primary  dealer  restriction  from  utilizing 
OTC  options  as  a  financial  tool,  which  is 
contrary  to  the  intent  of  the  Board  in 
allowing  insured  institutions  to  trade 
OTC  options.  Moreover,  because  there 
are  only  36  primary  dealers,  the  Board 
also  is  concerned  that  the  present 
counterparty  restriction  could  prove  to 
be  anti-competitive  by  prohibiting  other 
well-capitalized  entities  from  dealing 
with  insured  institutions  and  by  making 
the  prices  of  OTC  options  transactions 
less  competitive  than  in  an  open 
marketplace. 

The  comments  received  by  the  Board 
indicate  that  there  are  a  variety.of 
entities  other  than  primary  dealers  that 
trade  OTC  options  and  whose 
operations  are  subject  to  capital 
adequacy  standards,  regulation  and 
inspection  by  governmental  and/or  self- 
regulatory  agencies.  Banks  and  thrift 
institutions  that  are  subject  to  regulation 
by  the  Comptroller  of  Currency 
("OCC"),  Federal  Reserve  Board 
("FRB"),  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  or  FSLIC  must 
observe  capital  requirements,  submit 
periodic  reports  on  their  financial 
condition,  subject  themselves  to 
examinations  and  audits,  and  restrict 
their  activities  to  those  permitted  by 
statute  and  the  regulations  of  the 
particular  agency.  Similarly,  broker- 
dealers  that  are  registered  with  the  SEC 
are  subject  to  financial  responsibility, 
recordkeeping,  reporting,  capital 
maintenance  and  other  regulatory 
requirements.  NASD  members  must 
monitor  and  maintain  the  adequacy  of 
their  capital  and  are  subject  to  NASD- 
conducted  audits  to  test  compliance 
with  the  above  standards.  In  addition, 
such  dealers  are  subject  ot  enforcement 
by  the  NASD  of  ethical  standards  for  the 
conduct  of  the  securities  business  and  of 
the  applicable  federal  securities  laws 
and  regulations.  Similar  types  of 
standards  are  applied  to  futures 
commission  merchants  subject  to  the 
jurisdiction  of  the  CFTC.  The  Board 
believes  that  the  above  types  of 
regulated  entities  are  subject  to  capital 
adequacy  standards,  regulation  and 
inspection  such  that  they  also  should  be 


considered  as  permissible 
counterparties  for  insured  institutions 
engaging  in  OTC  option  transactions. 
Accordingly,  the  Board  is  proposing  to 
amend  12  CFR  563.17-5  by  allowing 
insured  institution  to  engage  in  OTC 
options  transactions  with  the  following 
additional  types  of  entities: 

— Banks  that  are  subject  to  regulation 
and  supervision  by  the  OCC,  the 
FDIC,  or  FRB  and  are  in  compliance 
with  their  applicable  regulatory 
capital  or  net  worth  requirement. 

— Institutions  that  are  subject  to 
regulation  and  supervision  by  the 
FSLIC  and  are  compliance  with  their 
regulatory  net  worth  requirement. 

— Brokers  registered  with  the  SEC  and 
subject  to  regulation  and  supervision 
by  the  NASD  and  that  are  in 
compliance  with  their  capital 
requirements. 

— Futures  commission  merchants 
registered  with  the  CFTC  and  that  are 
in  compliance  with  their  capital 
requirements. 

— The  Federal  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation,  or  the 
Government  National  Mortgage 
Association.  ^ 

— Other  entities,  upon  application,  that 
the  FSLIC  determines  are  adequately 
regulated  by  a  governmental  entity  or 
a  self-regulatory  agency,  are  subject 
to  capital  adequacy  standards,  and 
are  regularly  audited  and  examined. 

The  Board  requests  public  comment  on 
whether  the  types  of  institutions 
described  in  the  above  categories  would 
be  appropriate  counterparties  for 
insured  institutions  and  whether  there 
exist  any  additional  entities  whose 
capital  adequacy,  stability,  and 
regulatory  supervision  are  such  that 
they  also  should  be  included  in  the 
category  of  entities  permitted  to  act  as 
counterparties  in  OTC  options 
transactions.  Without  intending  to  limit 
comment  regarding  the  types  of 
additional  potential  counterparties,  the 
Board  specifically  requests  whether 
insured  institutions  should  be  permitted 
to  engage  in  OTC  transactions  with  the 
Federal  Home  Loan  Banks,  or  with  other 
types  of  unregulated  entities,  e.g. 
unregulated  securities  dealers,  if  the 
dealer  voluntarily  complies  with  the 
Federal  Reserve  Bank  of  New  York's 
minimum  capital  guidelines  and  follows 
certain  procedures  to  verify  such 
compliance  to  the  insured  institution. 
The  Board  also  requests  comment  or 
whether  it  should  require  that 
depository  institutions  that  act  as 
counterparties  be  in  compliance  with 
their  regulatory  capital  or  net  worth 
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requirements  as  a  condition  of  acting  as 
a  counterparty  to  an  insured  institution. 
As  a  separate  but  related  matter,  the 
Board  wishes  to  take  this  opportunity  to 
articulate  an  interim  treatment  of 
insured  institutions  that  wish  to  enter 
into  OTC  options  transactions  with 
entities  other  than  primary  dealers.  In 
light  of  the  concerns  discussed 
previously  regarding  the  possible 
unintended  effects  of  the  current 
restriction  of  counterparties,  the  Board 
believes  it  may  be  inappropriate  to 
continue  to  limit  insured  institutions  to 
conducting  OTC  transactions  only  with 
primary  dealers.  Thus,  the  Board  has 
decided  that  during  the  interim  period 
until  Tmal  regulations  are  adopted  on 
this  subject,  the  Board  will  forbear  from 
taking  any  enforcement  action  against 
an  insured  institution  that  enters  into  an 
OTC  options  position  with  one  of  the 
types  of  counterparties  enimierated  in 
the  proposed  regulation,  provided,  (1) 
that  the  institution  initiating  the  OTC 
transaction  must  be  in  compliance  with 
its  regulatory  net  worth  requirement 
under  12  CFR  563.13,  and  (2)  that  the 
counterparty  is  ascertained  to  be  in 
compliance'  with  its  applicable  net  worth 
or  capital  requirement.  Thus,  if  an 
insured  institution  is  not  presently 
aatisfying  its  net  worth  requirements,  it 
may  trade  OTC  options  only  with 
primary  dealers,  as  is  authorized  under 
the  existing  regulations.  The  Board  also 
may  consider  requests  for  forberances 
from  other  entitles  seeking  permission  to 
act  as  counterparties  to  insured 
institutions  in  OTC  options  transactions, 
and  requests  comment  on  what  other 
types  of  entitles  may  be  suitable 
counterparties  and  what  standards 
should  be  applied  to  such  entitles  in 
determining  whether  they  may  trade 
OTC  options  with  insured  institutions. 

Accounting  for  Short-Call  Options 

The  Board  received  letters  from  a 
total  of  34  commenters  in  response  to 
the  request  for  comments  included  as 
part  of  the  advance  notice  of  proposed 
rulemaking,  dated  May  24, 1985.  Each  of 
the  accounting  alternatives  identified  in 
the  advance  notice  received  the  support 
of  some  of  those  persons  commenting  on 
the  matter.  Many  commenters  expressed 
their  strong  belief  that  the  existing 
regulatory  accounting  rules  accurately 
reflect  the  economic  substance  of  a 
short  call  options  transaction  and  that 
those  rules  should  not  be  changed  until 
such  time  as  the  Financial  Accounting 
Standards  Board  ("FASB"]  establishes 
generally  accepted  accounting  principles 
("GAPP")  applicable  to  short  call 
options  positions.  There  was  also 
significant  support  among  the 
commenters  for  the  deferral  accounting 


rules  that  the  Board  adopted  in  April 
1985  and  later  rescinded  in  May  1S85. 
See  Board  Resolutions  85-420  and  85- 
421,  50  PR  23395,  23432  dune  4. 1985). 
Those  rules  would  have  required  an 
insured  institution  to  defer  and  amortize 
over  the  estimated  life  of  the  matched 
item  any  commitment  fees  received  for 
writing  the  option,  as  well  as  any  gains 
or  losses  that  resulted  on  the  options 
position. 

It  is  the  Board's  belief  that  the  present 
accounting  rules  are  inadequate  for 
dealing  with  short  call  options 
transactions.  The  present  regulatory 
accounting  rules,  when  applied  to  short 
call  options  transactions,  do  not 
accurately  reflect  the  true  economic 
nature  of  those  transactions  because  the 
rules  allow  an  institution  to  recognize  as 
current  income  a  fee  received  for 
entering  into  an  options  position, 
without  regard  to  whether  the 
transaction  itself  produces  a  gain  or  a 
loss  to  the  institution.  To  the  extent  that 
any  loss  on  an  options  position  exceeds 
the  commitment  fee  received,  the  net 
economic  result  to  the  institution  would 
be  a  loss.  Under  the  present  rule,  an 
institution  could  recognize  the  fee  as 
income  over  a  period  of  a  few  months, 
but  could  amortize  the  loss  on  the 
options  position  over  a  period  of  many 
years.  The  recognition  of  current  income 
in  those  circumstances  is  illusory  and 
the  Board  believes  that  its  accounting 
rules  should  not  encourage  that  practice. 
Although  the  rescinded  rules  would 
have  discouraped  institutions  from 
entering  into  options  positions  solely  to 
take  advantage  of  favorable  accounting 
treatment,  the  Board  believes  that  the 
rules  proposed  herein  would  accomplish 
the  same  result  and  would  be  more 
readily  accepted  by  the  accounting 
profession.  Thus,  there  is  a  present  need 
to  amend  the  existing  accounting  rules. 
The  absence  of  any  GAAP  treatment  for 
short  call  options  transactions  and  the 
unlikelihood  that  the  FASB  will 
establish  GAAP  treatment  in  the  near 
future,  as  well  as  the  possibility  that  the 
present  regulatory  accounting  rules  may 
encourage  uneconomical  options 
transactions,  requires  that  the  Board 
amend  its  accounting  rules  for  short  call 
options.  At  such  time  as  the  FASB 
determines  the  appropriate  GAAP 
treatment  for  short  call  options,  the 
Board  will,  of  course,  reconsider  this 
issue. 

Accordingly,  the  Board  is  proposing  to 
adopt  a  simplified  market-to-market 
approach  for  accounting  for  short  call 
options  transactions.  Under  the 
proposed  rules,  the  option  commitment 
fee  received  for  writing  a  matched  call 
option  would  be  referred  until  the  option 
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expires,  the  institution  is  called  to 
perform  under  the  options  contract  or 
the  institution  offsets  its  short  position. 
At  the  time  that  an  institution 
terminates  its  short  call  position  through 
one  of  the  above  methods,  it  would  be 
required  to  aggregate  the  commitment 
fee  received  with  any  resulting  gain  or 
loss  on  the  options  position  and  record 
the  net  result  as  income  or  expense.  The 
proposed  rules  would  eliminate  any 
incentive  for  an  institution  to  enter  into 
short  call  options  positions  solely  to 
obtain  the  benefits  of  the  existing 
favorable  accounting  treatment  by 
realizing  the  commitment  fee  as  current 
income.  The  Board  believes  that  by 
requiring  institutions  to  recognize  the 
net  gain  or  loss  at  the  time  the  options 
position  is  terminated,  the  resulting 
accounting  will  more  accurately  reflect 
the  true  economic  substance  of  a  short 
call  options  transaction.  The  Board 
further  notes  that  the  rules  proposed 
herein  follow  closely  the  accounting 
rules  used  by  the  federal  banking 
agencies  and,  in  the  absence  of  any 
GAAP  treatment,  will  provide  a  more 
appropriate  means  to  account  for  short 
call  options  transactions. 

Because  many  insured  institutions  use 
a  Rscal  year  that  ends  on  December  31, 
the  Board  believes  that  it  would  be 
desirable  to  have  any  uncertainty 
regarding  the  method  of  accounting  for 
short  caU  options  resolved  perior  to  the 
beginning  of  the  next  fiscal  year.  In  light 
of  the  fact  that  the  Board  already  has 
requested  and  received  public 
comments  on  this  matter,  and  in  order  to 
eliminate  the  incentive  to  engage  in 
financial  options  transactions  solely  for 
accounting  reasons,  the  Board  is 
informing  the  public  of  its  intention  to 
use  January  1, 1986,  as  the  effective  date 
of  any  final  accounting  amendments  for 
short  call  options,  if  that  regulation  is 
adopted  substantially  in  its  proposed 
form. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603, 
the  Board  is  providing  the  following 
initial  regulatory  flexibility  analysis. 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all  insured 
institutions. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  would 
allow  smaller  institutions  greater  access 
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to  the  OTC  options  market  than  may 
exist  under  the  present  niles. 

4.  Overfapping  or  conflictiag  federal 
rates.  There  are  no  known  ru!es  that 
duplicate,  overlap,  or  conflict  wMh  this 
proposal. 

5.  AJtemati've  to  the  proposed  juh. 
There  are  no  allematrwes  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  Ihe  concerns  expressed  in 
the  sopplemerrtary  inFormatron  set  forth 
above. 

List  of  SukjecU  in  12  CFB  Rait  S63 

Savings  and  loan  associations. 
Savings  lianks.  Securities. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  563,  of 
Subchapter  D,  Chapter  V,  «if  Title  12. 
Code  of  Federal  Regalations,  as  set  forth 
below. 

SOBCHAPTCR  O-fEDERAL  SAVINGS  AND  ' 
LOAN  INSURANCE  CORPORATION 

PART  Sfi3— Of^ERAnONS 

1.  The  authority  citaitioii  for  Part  563  is 
revised  to  read  as  follow: 

AutlMRfy:  Sec.  17.  47  Stat  736.  as  amended 
(12  U£.C.  1437);  sec  202.  96  Slat.  1469:  sec. 
409.  94  Slat.  160;  sees.  401-403.  407.48  Stat. 
1255-1280,  as  amended  (12  U.S.C.  1724-1728. 
mtiY  Keorg.  Plan  No.  3  of  1947, 12  FR  4981,  3 
CPR.  1»«3-4e  Camp.,  p.  1071. 

2.  Amend  §  563.17-5  by  revising 
paragraphs  (an^J.  ((4.  Ielf2).  (g){2), 
(gH9){ii)f^.  fgKSKiiMc);  by  redesignating 
paragraph  fgX3H"l(cO  as  paragraph 
(gM9)fif)(eh  and  by  adding  new 
paragraphs  (a)(13)  and  (g)(3)(ii)(t/).  as 
follows: 

§563.t7-S    FiiMiieW«plions  transactions. 

(a)  Definitions.  '  *  * 

(4)  Financial  options  contract.  An 
agreement  to  make  or  take  delivery  of  a 
standardized  finaiuaal  instrument  upon 
demand  by  the  bolder  of  the  contract  at 
any  time  prior  to  the  expiration  date 
specified  in  the  a^-eement.  under  terms 
and  conditions  established  either  by  (i) 
an  exchange  designated  or  regulated  by 
theCommodhy  Futures  Exchange 
Commission  or  the  Securities  Exchange 
Commission,  or  (ii)  the  insured 
institution  and  a  "permissible 
countequu-ty,"  as  defined  paragraph 
(a)(l^  of  this  section,  that  are  counter- 
parties in  an  over-the-counter 
transaction. 
*        •        •        •        • 

(13)  Permissible  counterparty.  Any 
entity  that  is: 

(i)  A  primary  dealer; 

(ii)  A  bank  subject  to  the  regulation 
and  supervision  of  the  Comptroller  of 
the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  or  "the  Federal 
Reserve  Beard  and  that  is  in  compliance 


with  itsapplicable  regulatory  capital 
requirements; 

(iii)  An  institution  that  is  subject  to 
the  regulation  and  supervision  of  the 
Federal  Savings  and  jjoan  insurance 
Corporatwn  and  is  in  compliance  with 
its  regulatory  net  worth  requirements; 

(iv)  A  broker-dealer  roistered  with 
the  Securities  and  Exchange 
Commission  and  a  member  of  the 
National  Association  of  Securities 
Dealers  and  that  is  in  compliance  with 
its  capital  requirements; 

(v)  A  futures  commission  merchant 
registered  "with  the  Commodity  Fatures 
Trading  Commission  and  that  is  in 
compliance  with  its  capftal 
requirements; 

(vfl  The  Federal  Home  Loan  Mortgage 
Corporati«m.  ^e  Federal  National 
Mortgage  Association,  or  the 
Government  National  Mortgage 
Association;  or 

(vii)  Any  other  entity  that  the  Board, 
upon  application,  determines  to  be 
adeqoatefy  regulated,  capitalized,  and 
audited  or  examined  such  that  acting  as 
a  counterparty  in  an  over-the-counter 
options  transaction  with  an  insured 
institution  would  not  entail  substantial 
credit  risks  for  the  institution. 
The  Board  delegates  to  the  Office  of 
Examination  and  Supervision,  with  the 
concurrence  of  the  Office  of  General 
Counsel,  ftie  authority  to  consider  and 
approve  such  applications. 

f  c)  Authorized  contracts.  An  insured 
institution  may  engage  in  financial 
options  transactions  using  any  :nnancial 
options  contracts  either  (1)  designated 
by  the  Caoimodity  Futures  Trading 
Commission  or  approved  by  the 
Securities  and  Exchange  Commission;  or 
(2)  entered  nito  with  a  "permissible 
counterparty"  (as  defined  in  paragraph 
(a)(13]  of  this  section],  and  based  upon  a 
financial  instrument  that  the  institution 
has  authority  to  invest  in  or  to  issue,  or 
based  upon  a  financial  futures  contract. 
***** 

(e)  NotifioatioD  and  reporting.  *  *  * 
(2)  An  insured  institution  shall  not 
engage  in  over-the-counter  financial 
options  transactions  with  any 
permissible  counterparty  unless  such 
counterparty  notifies  tbe  District 
Director — ^Examinations  of  the  Federal 
Home  Loan  Bank  district  in  which  the 
insured  institution  is  located 
immediately  following  the  entering  into 
such  transaction,  and  reports  monthly 
on  the  outstanding  position  of  such 
insured  institution. 

(g)  Accounting.  .*  *  * 
(2)  Option  commitment  fee.  (i)  The 
option  commitment  fee  paid  for  a  long 


position  or  received  from  the  sale  of  a 
short  option  shall  be  amortized  to 
income  or  expense  over  the  term  of  the 
option,  except  as  provided  in  paragraph 
(g)(3)(iQ  of  (bis  section. 

(ii)  The  option  commitment  fee        . 
received  from  the  sale  of  a  matched 
short  call  option  shall  be  deferred  until 
the  option  position  is  terminated.  The 
option  oomraitment  fee  received  from 
the  sale  of  an  unmatched  short  call 
option  shall  be  amortized  to  income 
over  the  term  of  the  optica. 

(3)  Options  contracts.  *  *  * 

[b]  If  a  commitment  fee"  has  not  been 
received  with  respect  to  a  matched 
asset,  the  option  commitment  fee 
(except  if  received  for  the  sale  of  a  short 
call  option)  shall  be  amortized  to  income 
or  expense  over  the  commitment  period 
by  the  straight-line  method; 

[c]  Any  resulting  gain  or  loss  from  an 
options  position  (except  from  a  short 
call  option)  shall  be  treated  as  a 
discount  or  premium  on  the  matched 
asset  of  liability; 

[d]  Any  resultinggain  or  loss  from  a 
short  call  options  position  shall  be 
recognized  as  income  or  expense  upon 
termination  of  the  options  position; 
***** 

By  the  Federal  ilome  Loan  Bank  Board. 
Jeff  Sconyert,  . 

Secretary.  , 

[FR  Doc.  85-30732  Filed  12-30-85:  &-45  am) 
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DEPAfrrMENT  OF  HEALTH  AtlD 
HUMAN  SERVICES 

Social  Security  A<fn>ini9traftion 

20  CFR  Part  404 

Social  Sectirlty  Benefits;  Deductions, 
Reductions,  and  Nonpayments  of 
Benefits;  Spouse's  Government 
Peneion 

AOENCY:  Social  Security  Administration. 
action:  Notice  of  proposed  miemaking. 

summary:  In  these  proposed 
regulations,  we  are  amending  our  rules 
on  reducing  the  Social  Security  benefit 
amounts  of  spouses  who  are  receiving 
Government  pensions.  The  amendments, 
which  implement  section  2  of  Pub.  L.  98- 
617.  provide  that,  for  beneficiaries 
subject  to  this  reduction,  the  benefit 
reduction  in  all  cases  will  be  two-thirds 
(instead  of  100  percent  the  amount  of  the 
.  spouse's  Government  pension.  The 
amendments  also  extend  by  one  jnonth 
the  periods  for  meeting  the  existing 
exceptions  to  reduction  in  cases  where 
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an  employee's  pension  eligibility  was 
delayed  by  one  month  solely  because  of 
a  requirement  which  postponed 
eligibility  for  the  pension  until  the  month 
after  the  month  in  which  all  other 
requirements  were  met.  The  changes  are 
effective  for  benefits  payable  for 
December  1984  and  later  months.  '^ 

DATES:  Comments  must  be  submitted  on 
or  before  March  3. 1986. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the  Acting 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21203,  or  delivered  to  the 
Office  of  Regulations,  Social  Security 
Administration,  3-A-3  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235  between  8:00 
a.m.  and  4:30  p.m.  on  regular  business 
days.  Comments  received  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
]ack  Schanberger,  Room  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-6785. 

SUPPLEMENTARY  INFORMATION:  The 

Social  Security  Amendments  of  1977 
(Pub.  L.  95-216)  introduced  in  section 
334  a  provision  for  reducing  doUar-for- 
dollar  the  Social  Security  spouse's 
benefits  of  a  person  who  is  receiving  a 
Government  pension  based  on  work  not 
covered  by  Social  Security.  That  same 
section  also  provided  for  an  exception 
to  the  reduction  if  the  spouse  was 
eligible  for  a  Government  pension  for 
one  or  more  months  in  the  period 
December  1977  through  November  1982 
and  met  certain  other  requirements.  The 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21)  changed  the  amount  of 
the  reduction  to  two-thirds  the  amount 
of  the  Government  pension  if  the  person 
became  eligible  for  the  pension  after 
June  1983.  Also  in  1983,  Pub.  L.  97-455 
provided  an  alternative  exception  if  the 
spouse  was  eligible  for  a  Government 
pension  before  July  1983  and  met  certain 
other  requirements. 

Pub.  L.  98-617,  enacted  November  8, 
1984,  has  further  amended  the  exception 
and  the  amount  of  reduction.  Section 
2(a)  of  that  Act  provides  that  for 
December  1984  and  later  months,  the       , 
Social  Security  benefits  of  spouses  or 
surviving  spouses  who  do  not  meet  one 
of  the  exceptions  to  reduction  will  be 
reduced  by  two-thirds  the  amount  of  the 
person's  Government  pension  which  is 


based  on  work  not  covered  by  Social 
Security,  regardless  of  when  the  person 
first  became  eligible  for  the  pension. 

Under  section  2(b)  of  Pub.  L.  98-617. 
we  will  consider  a  person  to  be  eligible 
for  a  pension  within  the  appropriate 
period  if  the  person  was  otherwise 
eligible  for  the  pension  except  for  a 
special  requirement  which  delayed 
eligibility  by  one  month.  For  example. 
Federal  employees  whose  eligibility  for 
a  pension  was  delayed  by  legislation 
one  month  to  December  1982  or  July 
1983  will  be  considered  to  be  eligible  for 
the  pension  in  November  1982  or  ]une 
1983.  Thus,  those  employees  can  meet 
an  exception  to  reduction  if  they  also 
meet  the  other  requirements  of  the 
exception.  This  provision  protects 
against  reduction  of  Social  Security 
benefits  for  months  after  November 
1984. 

Regulatory  Procedures 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  under  Executive  Order  12291 
and  do  not  meet  any  of  the  criteria  for  a 
major  regulation.  We  estimate  that  these 
provisions  of  Pub.  L  98-617  will  cost  the 
Social  Security  trust  funds  $10  million 
per  year  in  additional  beneHt  payments. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

The  proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
requiring  OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  involve  only  benefit 
amounts  payable  to  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility-Act,  is  not 
required. 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  survivors,  and 
disability  insurance. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13,802  Social  Securify— 
Disability  Insurance.  13.803  Social  Security — 
Retirement  Insurance,  13.805  Social 
Security — Survivors  Insurance) 


Dated:  October  3. 1985. 
Martha  A.  McSteen. 
A  cting  Commissioner  of  Social  Security. 

Approved:  November  6. 1985. 
Margaret  M.  Heckler, 
Secretary  of  Health  and  Human  Services. 

Subpart  E  of  Part  404  of  Chapter  lU  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  404— (AMENDED] 

1.  The  authority  citation  for  Supart  E 
would  be  revised  to  read  as  follows: 

Authority:  Sees.  202.  203,  205,  207.  and  1102 
of  the  Social  Security  Act;  48  Stat  623.  53 
Stat.  1368,  as  amended.  79  Stat.  379.  as 
amended,  49  Stat.  647.  as  amended;  sec.  5  of 
Reorganization  Plan  No.  1  of  1953.  67  StaL  18; 
42  U.S.C.  402,  403.  405.  407.  and  1302. 

2.  Section  404.408a  is  amended  by 
adding  a  new  paragraph  (b)(4).  and  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

S404.408a    Reduction wtter* tpouM to 
receivinQ  •  Government  penskNi. 

***** 

(b)  Exceptions.  *  *  * 

(4)  If  you  would  have  been  eligible  for 
a  pension  in  a  given  month  except  for  a 
requirement  which  delayed  eligibility  for 
such  pension  until  the  month  following 
the  month  in  which  all  other 
requirements  were  met.  we  will  consider 
you  to  be  eligible  in  that  given  month  for 
the  purpose  of  meeting  one  of  the 
exceptions  in  paragraphs  (b)  (2)  and  (3) 
of  this  section.  If  you  meet  an  exception 
solely  because  of  this  provision,  your 
benefits  will  be  unreduced  for  months 
after  November  1984  only. 
***** 

(d)  Amount  and  priority  of  reduction. 


[2]  If  you  became  eligible  for  a 
Government  pension  before  July  1983 
and  do  not  meet  one  of  the  exceptions  in 
paragraph  (b)  of  this  section,  we  will 
reduce  (to  zero,  if  necessary)  your 
monthly  Social  Security  benefits  as  a 
spouse  by  the  full  amount  of  your 
pension  for  months  before  December 
1984  and  by  two-thirds  the  amount  of 
your  monthly  pension  for  months  after 
November  1984. 
***** 

(FR  Doc.  85-30657  Filed  12-30-85;  8:45  am) 
BILUN6  CODE  4190-11-11 
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POSTAL  SERVICE 
39CFRP8fl1]1 

Sacking  ReguiatiMW  for  Bulk  Third- 
Class  Mail 

AGBNCv:  Postal  Service. 
ACTOM:  Proposal  rule. 


K  ITiis  ftroposed  mle  invcdves 
changes  in  mail  preparation 
requirements  for  bulk  third-class  mail 
and  is  based  upon  a  survey  of  third- 
class  mail  sacking  characteristics  and  a 
recently  completed  Postal  Service  study 
which  analyzed  the  current  minimum 
sacking  requirements  for  bulk  third- 
class  mail.  This  study  was  designed  to 
determine  a  more  economical  set  of 
nunimimi  sacking  leqairements  for  bulk 
thiid-class  mail  whidu  in  turn,  would 
lower  operating  costs  and  help  relieve 
.sack  sorting  capacity  problems  at  Bulk 
Mail  Centers  ("BMCs").  The  results  of 
this  study  indicate  that  the  current 
minimum  sacking  tBquirements  for  bulk 
third-class  mail  are  significantly  below 
the  levels  that  were  determined  to  be 
the  most  economical.  Consequently,  the 
Postal  Service  has  developed  a  proposal 
that  would  change  the  minimum  sacking 
requirements  for  bulk  third-class  maiL 

In  general,  the  proposal  would 
increase  the  minimum  sack  fullness 
requirement  for  most  sacks  of  bulk  third- 
class  mail  from  current  levels  to  125 
pieces  or  15  pounds  of  mail.  Also,  under 
the  proposal,  carrier  route  and  5-digit 
presort  mailers  would  be  able  to  qualify 
for  those  respective  rates  by  sacking 
existing  qualifying  packages  to  3-digit 
destinations.  It  is  anticipated  that 
implementation  of  these  new  regulations 
could  begin  as  early  as  April,  1986.  In 
addition  to  this  proposal,  a  mail 
classification  filing  has  been  submitted 
to  the  Postal  Rate  Commission 
requesting  a  language  change  it  the 
Domestic  Mail  Classification  Schedule 
which,  as  currently  written,  prevents  the 
Postal  Service  from  extending  presort 
discoimts  to  5-digit  packages  in  3-digit 
sacks.  Consequently,  implementation  of 
a  complete  final  rule  must  avvait  a 
change  in  the  Domestic  Mail  » 
Classification  Schedule. 

This  proposal  affects  only  bulk  third- 
class  minimum  sacking  requirements. 
The  minimum  quantity  required  per 
mailing  remains  unchanged  at  ZOO  pieces 
or  SO  pounds  of  mail.  Similarly, 
packaging  requirements  are  unchanged. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1986. 
ADDRESS:  Written  comments  should  be 
directed  to  the  Director.  Office  of  Mail 
Classification,  Rates  and  Classification 
Department,  U.S.  Postal  Service 


Headquarters.  47S  L'Enbint  Piaza  West, 
SW..  Washington.  DC  20260-5360. 
Copies  of  all  written  comnients  will  be 
available  for  inspection  and 
photocopying  between  9:0U  a.m.  and  4:00 
p.m.  Jhdonday  Ihroiigh  Friday,  in  the 
Rates  and  Classification  Department, 
Room  862a  U.S.  Postal  Service 
Headquarters,  475  L'£afant  Plaza  West, 
SW.,  Washington,  DC. 
mHMJKTIMBIIiRMMATlOM  contact: 

ThomasP.  Shipe,  1202)  J68-267a 
sur 


i.  Background 

In  general  preparation  requirements 
for  bulk  third-class  mail  are  stated  in 
terms  of  pieces  per  package  and  some 
minimum  quantity  per  sack.  These 
requirements  are  set  forth  in  667  of  the 
Domestic  Mail  Manual  In  (he  case  of 
carrier  route  mafl,  this  minimum  sacking 
requirement  is  currently  one  package  of 
10  pieces  of  mail  presorted  to  a 
particular  carrier  route.  Carrier  route 
mailers  may  place  Iheir  qualifying 
packages  either  in  carrier  route  sacks 
which  contain  mail  for  a  single  carrier, 
or  in  carrier  routes  sacks  which  contain 
packages  for  more  than  one  carrier 
within  a  5-digit  ZIP  Code  destination. 
The  choice  between  carrier  route  or 
carrier  routes  sadung  is  left  largely  up 
to  the  maHer  however,  if  there  are  20 
pounds  or  1,000  cubic  inches  of  mail  for 
the  same  carrier  route,  that  mail  must  be 
placed  in  a  carrier  route  sack. 

Availability  of  the  5-digit  presort  rate 
requires  a  minimum  of  50  pieces  or  10 
pounds  of  mail  for  either  a  5-digit  ZIP 
Code  area  or  a  unique  3-digit  multi- 
coded  city  area.  Jf  there  are  50  pieces  or 
10  pounds  of  mail  for  a  single  5-digit  ZIP 
Code  destination,  that  mail  must  be 
placed  in  a  5-digit  sack.  If,  after 
preparing  all  required  5-digit  sacks, 
there  are  50  pieces  or  10  pounds  of 
presorted  mail  for  5-digit  areas  within  a 
unique  3-digit  city,  then  those  pieces  can 
qualify  for  the  5-digit  rate  if  placed  in  a 
unique  3-dtgit  city  sack.  Remaining 
pieces  must  be  sacked  in  accordance 
with  the  requirements  for  basic  rate 
third-class  mail  and  must  pay  postage  at 
the  basic  rate. 

Sacks  of  basic  rate  mail  may  contain 
as  few  as  1  package  or  10  pieces  of  mail. 
The  only  requirement  is  that  twelve  or 
more  packages  for  a  particular  5-digit,  3- 
digit,  or  state  destination  area  must  be 
placed  in  a  separate  sack.  This 
requirement  nuist  first  be  fulfilled  for  5- 
digit  sacks,  followed  by  3-digit  sacks, 
and  finally  state  sacks.  Sacks  containing 
fewer  than  twelve  packages  may  be 
prepared.  Packages  remaining  after  state 
sacks  have  been  prepared  must  be  made 
up  into  mixed-states  sacks.  There  are 


also  several  <^ianail  saok  types  which 
basic  rate.mailers  may  prepare,  such  as 
Optional  City.  Optional  SCF  and 
Optional  SDC  sacks. 

From  time  to  time  it  is  necessary  for 
tiie  Postal  Service  to  change  mail 
preparation  requirements.  Changes  may 
be  necewary  to  deal  with  various 
(^erational  problems  but  may  also  be 
required  to  adapt  to  refinements  in  mail 
processing  .activi  ties  or  changes  in 
mailer  practices.  In  the  past,  a  number 
of  changes  have  been  required  in  the 
bulk  third-class  sacking  requirements. 
For  example,  prior  to  February,  1980,  the 
minimum  sacking  requirement  for  bulk 
third-class  mail  was  one-third  of  a  sack. 
This  minimum  was  developed  during  the 
time  when  most  mail  was  transported 
by  rail.  In  order  to  minimize  the  charges 
for  sack  handling  assessed  by  the 
railroads,  the  Post  Office  Department 
required  the  preparation  of  sacks  which 
were  at  least  one-third  full. 

In  February,  1980.  the  minimum 
sacking  requirement  for  bulk  third-class 
mail  was  reduced  from  one-third  of  a 
sack  to  one  package  or  10  pieces  of  mail. 
The  Postal  Service  identified  three 
primary  reasons  for  this  change.  First, 
because  of  changes  in  the  modes  of 
transportation  used  by  the  Postal 
Service,  the  need  for  a  one-third  of  a 
sack  standard  was  no  longer  considered 
paramount.  Second,  the  changes  would 
encoiffage  the  preparation  of  sacks  that 
would  require  opening  by  the  Postal 
Service  at  a  facihty  very  near  the  final 
destination  of  the  enclosed  mail.  This,  in 
turn,  would  reduce  the  volume  of 
individual  packages  of  mail  to  be  sorted 
at  Sectional  Center  Facilities  (SCFs)  and 
State  Distribution  Centers  (SDCs). 
Finally,  by  making  the  mimimum 
requirements  optional  {i.e.,  the  decision 
to  prepare  sacks  at  the  minimum 
quantity  was  left  up  to  the  mailer) 
mailers  could  rely  on  thrar  own  cost 
analyses  in  determining  if  it  would  be 
advantageous  to  prepare  lightweight 
minimum  quantity  sacks.  It  was 
generally  beUeved  that,  for  cost  reasons, 
mailers  would  not  make  up  large 
numbers  of  lightweight  "skin"  sacks. 

In  March,  1981,  the  Postal  Service 
established  distinct  rates  for  the  three 
categories  of  bulk  third-class  mail  that 
had  been  created  by  the  Governors  in 
Rate  Commission  Docket  No.  MC76-2. 
Separate  rates  were  established  for 
carrier  route  presorted  mail,  5-digit 
presorted  mail  and  all  other  bulk  third- 
class  mail.  Under  this  three-tiered  rate 
structure,  mailers  found  it  financially 
beneficial  to  prepare  more  sacks  of 
fewer  pieces  and  the  Postal  Service 
found  itself  inundated  with  lightweight 
sacks  of  bulk  third-class  mail.  This 
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created  two  major  problems:  (1)  Sack 
sorting  capacity  problems  at  BMCs  and 
(2)  an  inability  to  accommodate 
demands  of  many  mailers  for  sacks.  A 
review  of  the  situation  indicated  that 
these  problems  primarily  invol»ed 
"skin"  sacks  of  bulk  third-class  5-digit 
rate  mail.  Consequently,  in  September, 
1981,  the  minimum  sacking  requirement 
for  5-digit  mail  was  increased  from  1 
package  or  10  pieces  to  50  pieces  or  15 
pounds  of  mail.  At  the  saoie  time,  the 
eligibility  requirement  for  the  5-digit  rate 
was  relaxed  so  that  5-digit  packages  in 
unique  3-digit  city  sacks  qualiHed  for  the 
rate  provided  the  sacks  also  met  the  50- 
piece  or  15-pound  minimum 
requirement. 

A  final  rule,  published  in  December, 
1961,  bwered  the  above  minimum  from 
50  pieces  or  15  pounds  of  mail  to  50 
pieces  or  10  pounds  of  mail.  Since  1981 
there  have  been  no  changes  in  bulk 
third-dass  minimum  sacking 
requirements. 

II.  Continued  Problems 

Volume  growth  of  bulk  third-class 
mail  since  1961  has  again  created  sack 
sorting  capacity  problems  at  BMCs.  In 
September,  1983,  the  Board  of  Governors 
authorized  funding  of  approximately  $50 
million  for  additional  sack  sorting 
equipment  at  four  BMCs.  However,  at 
that  time,  projections  of  continaing 
vo4ume  growth  indicated  that  additional 
sack  sorting  capacity  would  be  required 
at  virtually  eH  BMCs  by  the  latter  p>art  of 
the  1960s.  In  an  effort  to  identify  and 
evaluate  potential  solutions  to  the  sack 
sorting  capacity  problems,  a  task  force 
was  established  by  the  Postal  Service's 
Operations  Group  in  January,  1984.  One 
of  the  primary  alternatives  under 
consideration  was  a  reduction  in  the 
number  of  sacks  generated  by  mailers  to 
be  brought  about  through  changes  in  the 
mail  make-up  requirements. 

A  primary  concern  of  the  task  force 
was  the  degree  to  which  the  capacity 
problems  were  caused  by  large  numbers 
of  lighweight  "skin"  sacks.  As  a  result,  a 
survey  was  undertaken  to  determine  the 
number  of  lightweight  third-class  sacks 
in  the  BMC  network  and  to  assess  their 
contribution  to  sack  sorting  workloads. 

The  results  of  this  survey  showed  that 
lightweight  sacks  of  bulk  third-class 
mail  make  up  a  substantial  portion  of 
BMC  sack  sorter  workloads. 
Approximately  21  percent  of  the  third- 
cl^ss  sacks  sampled  contained  less  than 
5  pounds  of  mail;  nearly  38  percent  had 
less  than  10  po\mds.  These  lightweight 
sacks  most  prevalent  in  the  discounted 
rate  categories.  For  example,  44  percent 
of  the  carrier  route  sacks  sampled 
contained  less  than  5  pounds  of  mail; 
most  of  these  contained  onty  one 


package.  Five-digit  rate  mail,  which 
represented  the  largest  portion  of  the 
third-class  sack  sorter  workload, 
showed  similar,  although  somewhat  less 
pronounced,  characteristics.  Based  on 
the  results  of  this  survey,  a  study  was 
initiated  to  examine  the  merits  of  the 
current  minimum  sacking  regulations. 

in.  Nfinimum  Sacking  Study 

The  objective  of  nunianim  sacking 
study  was  to  determine  the  optimal 
minimum  sack  size  for  bulk,  third-class 
mail  and  use  this  to  develop  a  more 
economical  set  of  minimum  sacking 
requirements.  This,  in  turn,  would  allow 
the  Postal  Service  to  better  control  its 
costs  and  potentially  provide  relief  from 
the  BMC  sack  sorting  capacity 
problems.  The  minimum  sacking  study 
was  designed  to  determine  the  quantity 
of  mail  needed  in  a  sack  in  order  to 
justify  the  cost  of  handling  that  sack. 
The  study  specifically  examined  carrier 
route,  carrier  routes,  5-digit.  and  3-digit 
sacks  and  examined  the  merits  of 
allowing  3-digit  sacking  of  carrier  route 
and  5-digit  mail 

The  results  of  this  study  showed  that 
the  Postal  Service's  current  minimum 
sacking  requirements  are  significantly 
below  the  levels  determined  to  be  most 
economical.  In  addition,  the  study 
revealed  that  for  carrier  route,  carrier 
routes  and  5-digit  sacks  below  the 
minimum  levels,  costs  could  be  reduced 
if  the  mail  were  sacked  to  3-digit 
destinations.  This  is  so  because  the 
costs  avoided  by  eliminating  sacks 
below  the  minimum  fullness  level  are 
greater  than  the  additional  package 
handling  costs  incurred  from  having  this 
mail  placed  in  3-digit  sacks.  Based  on 
this  conclusion,  the  Postal  Service  is 
proposing  a  minimum  sacking 
requirement  of  125  pieces  or  15  pounds 
of  mail  for  most  sacks  of  bulk  third-class 
mail. 

Additionally,  carrier  route  and  5-digit 
rate  mailers  could  qualify  for  the 
discounted  rates  by  preparing  3-digit 
sacks  of  qualifying  packages  at  or  above 
the  minimum  levels.  However,  only 
those  5-digit  packages  and  pieces  which 
currently  qualify  for  the  presort  discount 
rate  would  be  eligible  to  be  sacked  to  3- 
digit  ZIP  Code  destinations  and  pay  the 
5-di^t  rate.  Also,  only  one  rate  category 
of  mail  could  be  placed  in  any  particular 
3-digit  sack,  i.e.,  a  3-digit  sack  of  5-digit 
rate  mail  could  contain  only  5-digit  rate 
mail;  carrier  route  rate  and  basic  rate 
mail  would  be  required  to  be  placed  in 
separate  3-digit  sacks. 

Two  elements  of  the  proposed  rule 
distinguish  it  from  the  1980-1981  third- 
class  preparation  changes  described 
above.  First,  the  proposed  changes  are 
designed  not  to  alter  substantially  the 


availability  of  discounted  5-digif  rates. 
Unlike  the  eligibility  for  the  carrier-route 
category,  which  is  currently  based 
simply  npon  the  number  of  pieces 
separated  for  an  individual  carrier  route, 
eligibility  for  the  S-digit  rate  has  been 
based  upon  the  preparation  of  a  5-digit 
sack  containing  a  minimum  of  50  pieces 
or  10  pounds  of  mail.  Beouse  the 
proposed  rule  wodd  extend  discounts  to 
5-digit  packages  in  3-digit  sacks,  mail 
currently  not  qualifying  for  the  5-digit 
rate  could  become  eligible  for  this  lower 
rate.  The  Postal  Service  wishes  to  avoid 
the  loss  of  revenue  that  wouM  restdt 
thus,  the  proposed  rule  caRs  for 
maintenance  of  the  50-piece/lO  pound 
requirement  for  rate  eligibility. 
Consequently,  a  minimum  of  50  pieces 
or  to  pounds  of  mail  wotHd  be  required 
for  each  5-digit  ZH>  Code  area  presented 
in  a  3-digit  sack  to  qualify  for  ttie  5-digit 
presort  rate. 

The  second  distinguishing  feature 
involves  portions  of  carrier-route 
mailmgs  destined  for  the  smallest  5-digit 
ZIP  Code  service  areas.  In  these  small 
service  areas,  carrier-route  mailers 
could  not  possibly  assemble  enough 
mail  to  peiTntt  the  preparation  of  a  5- 
digit  carrier  routes  sack.  TTjus.  the 
proposed  rule  would  be  provide  an 
exception  to  the  125-piece/l5-pound 
fullness  requirement  for  5^igit  carrier 
routes  sacks  containing  pieces 
addressed  to  90  percent  or  more  of  ibe 
residential  delivery  points  served  by 
such  offices. 

IV.  Benefito  From  the  New 
Requiremeats 

As  explained  above,  the  proposed 
sacking  requirements  are  expected  to 
produce  lower  operating  costs  and  to 
relieve  the  strain  on  BMC  sadc  sorting 
capacity.  Eliminating  the  inefficiencies 
associated  with  handling  lightweight 
sacks  from  the  postal  system,  of  which 
mailers  bear  the  cost,  would  benefit 
mailers  and  the  Postal  Service  in  the 
futme.  The  Postal  Service  estimates  that 
BMC  sack  sorter  workloads  could  be 
reduced  by  23  percent  and  that  capital 
expenditures  for  additional  sack  sorting 
equipment  at  individual  BMCs  could  be 
reduced,  delayed,  or  possibly  eliminated 
in  some  cases. 

Overall,  the  Postal  Service  expects 
that  the  new  sacking  requirements 
would  result  in  more  reliable  and 
consistent  service  for  bulk  third-class 
mail.  The  reduction  in  the  number  of 
sacks  processed  at  BMCs  would 
eliminate  many  of  the  periodic  sack 
sorting  capacity  shortfalls  currendy 
experienced."  However,  benefits  will  not 
accrue  only  at  BMCs.  InefHcient 
handling  and  sorting  of  lightweight 
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sacks  at  other  postal  facilities  would 
also  be  eliminated. 

Package  sorting  activities  would 
necessarily  increase  under  the  new 
proposed  sacking  requirements. 
Howeverrthe  offsetting  reduction  in 
sack  handling  activities  would  be  more 
than  enough  to  provide  overall  system- 
wide  cost  reductions.  The  additional 
package  sorting  activities  are  not 
expected  to  have  any  adverse  e^ect  on 
bulk  third-class  service. 

Under  the  new  proposal,  carrier  route 
rate  and  5-digit  rate  mail  in  3-digit  sacks 
would  undergo  a  package  handling  at  3- 
digit  (Sectional  Center)  facilities. 
Distribution  of  packages  of  carrier  route 
presorted  mail  to  5-digit  separations 
does  occur  in  our  present  operating 
environment.  However,  this  new  activity 
would  require  only  minor  adjustments 
for  the  facilities  involved  and,  given  the 
reduction  in  the  number  of  sacks  in  the 
system,  would  maintain  or  improve  the 
overall  service  provided  bulk  third-class 
mail.  It  is  important  to  note  that  the 
Postal  Service's  service  commitment  for 
carrier  route  and  5-digit  packages  in  3- 
digit  sacks  would  be  the  same  as  the 
existing  service  commitnient  for  these 
packages  in  carrier  route,  carrier  routes 
or  5-digit  sacks.  To  ensure  that  this 
commitment  is  met.  the  Mail  Processing 
Department  at  Headquarters  would 
work  closely  with  regional  and  field 
managers  to  identify  the  necessary 
adjustments  required  in  Held  operations. 
The  Postal  Service  plans  to  monitor 
service  performance  under  the  new 
proposed  regulations,  and  would 
develop  appropriate  operating 
procedures  for  the  new  package 
handling  activities  so  that  service 
commitments  are  maintained. 

The  proposed  new  third-class  sacking 
requirements  should  also  provide  some 
direct  benefits  to  mailers.  The  proposal 
would  reduce  the  number  of  sacks 
prepared  by  most  mailers.  This,  in  turn, 
should  act  to  lower  mailer  preparation 
costs.  Also,  the  reduction  in  required 
sack  preparations  should  lower  sack 
demand,  providing  relief  from  sack 
shortages  experienced  by  many  mailers. 

A  comparison  of  current  and  proposed 
sack  minimums  including  a  detailed 
description  of  the  new  proposed  sacking 
requirements  is  provided  below. 

General 

Overall,  the  minimum  quantity 
required  per  mailing  remains  unchanged 
at  200  pieces  or  50  pounds  of  mail. 
Similarity,  packaging  requirements  are 
unchanged  at  10  pieces  per  package. 
Only  the  sacking  requirements  would  be 
changed.  The  changes  for  each  presort 
level  would  be  as  follows: 


Carrier  Route  Presort  Level 

\  Current  Sack  Minimums 

Carrier  Route  Sack 
5-Digit  Carrier  Routes  Sack 


^ 
» 


10  pieces  per  sadt 


Proposed  Sack  Minimums 


Carrier  Route  Sack 
5-Digit  Carrier  Routes  Sack 
3-Digit  Carrier  Routes  Sack 


When  there  are  125  pieces  or  15  pounds 
of  qualifying  mail  to  the  same  carrier 
route,  the  mail  MUST  be  placed  in  a 
carrier  route  sack.  Carrier  Route  sacks 
containing  fewer  than  125  pieces  or  less 
than  15  pounds  oi  mail  for  the  same 
carrier  route  WILL  NOT  be  accepted. 

If,  after  preparing  all  required  Carrier 
Route  sacks,  there  are  125  pieces  or  15 
pounds  of  qualifying  mail  to  different 
carrier  routes  within  the  same  5-digit 
ZIP  Code  arrn,  the  mail  MUST  be 
placed  in  .S  J^'^jit  Carrier  Routes  Sacks. 
Five-Digit  Carrier  Routes  Sacks 
containing  fewer  than  125  pieces  or  less 
than  15  pounds  of  mail  WILL  NOT  be 
accepted. 

Exception:  Saturation  mailers  of 
carrier  route  presorted  mail  may,  at  their 
option,  prepare  5-digit  Carrier  Routes 
sacks  containing  fewer  than  125  pieces 
of  mail  for  those  5-digit  ZIP  Code  areas 
that  do  not  have  a  sufficient  number  of 
residential  deliveries  to  meet  the  125- 
piece  minimum  at  a  90%  saturation  level. 
A  saturation  maihng  is  defmed  as  a 
mailing  sent  to  at  least  90%  of  the  total 


125  pieces  or  15  pounds  of  mail 


I 


residential  addresses  within  a  5-digit 
ZIP  Code  area. 

If,  after  preparing  all  required  Carrier 
Route  and  5-Digit  Carrier  Routes  sacks 
there  are  125  pieces  or  15  pounds  of 
qualifying  mail  to  different  carrier  routes 
within  the  same  3-Digit  ZIP  Code  area, 
the  mail  MUST  be  placed  in  3-digit  ZIP 
Code  area. 

Residual  Pieces:  All  pieces  not 
meeting  the  minimums  required  above 
are  residual  pieces  and  must  be  placed 
in  3-digit  Carrier  Routes  Sacks.  In  other 
words,  to  qualify  mail  for  the  carrier 
route  presort  rate,  a  minimum  of  125 
pieces  or  15  pounds  of  carrier  presorted 
mail  for  a  3-digit  ZIP  Code  area  is 
required.  As  currently  required,  the 
number  of  residual  pieces  to  any  single 
5-digit  ZIP  Code  area  may  not  exceed  5 
percent  of  the  total  qualifying  presorted 
carrier  route  pieces  addressed  to  that  5- 
digit  area.  Residual  pieces  must  have 
postage  paid  at  the  third-class  "basic" 
level  bulk  rate. 

Five-Digit  Presort  Level 


Cutrenl  Sack  Minimums 


i 


5-Digil  Sack 

Unique  3-Digit  City  Sack 


50  pieces  or  10  pounds  oi  mail 


Proposed  Sack  Minimums 


5-Digil  Sack 

Unique  3-Digit  City  Sack 

3-Digit  Sack* 


125  pieces  or  IS  pounds  of  mail. 


'Note:  A  minimum  of  SO  pieces  or  10  pounds  of  mail  is  required  for  each  5-Digil  ZIP  Code  detliiulion  wilhin  a  (non- 
unique)  3-Oigil  sack  lo  qualify  for  the  S-Oigil  presort  rate.  i 


When  there  are  125  pieces  or  15 
pounds  of  qualifying  5-digit  mail  for  the 
same  5-digit  desination  the  mail  MUST 
be  placed  in  a  5-digit  sack.  Five-digit 
sacks  containing  fewer  than  125  pieces 
or  less  than  15  pounds  of  mail  WILL 
NOT  be  accepted. 


If,  after  preparing  all  required  5-digit 
sacks,  there  are  125  pieces  or  15  pounds 
of  qualifying  5-digit  mail  to  different  5- 
digit  ZIP  Code  destinations  within  a  3- 
digit  service  area,  they  MUST  be  placed 
in  a  3-digit  sack.  Only  5-digit  ZIP  Code 
destinations  with  a  minimum  of  50 
pieces  or  10  pounds  of  mail  may  be 
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placed  in  these  3-digit  sacks.  Three-digit 
sacks  containing  fewer  than  125  pieces 
or  less  than  15  pounds  of  mail  WILL 
NOT  be  accepted. 

Unique  3-digit  city  sacking 
requirements  remain  optional.  A  mailer 
with  a  total  of  125  pieces  or  15  pounds  of 
5-digit  mail  for  5-digit  ZIP  Code 
destinations  within  a  unique  3-digit  city, 
may  place  this  mail  in  a  Unique  3-digit 
City  sack.  This  mail  qualifies  for  the  5- 
digit  rate. 

All  pieces  not  meeting  the  minimums 
required  above  are  residual  pieces  and 
must  be  sacked  in  accordance  with  the 
requirements  for  basic  rate  mail 
described  below. 

Machinable  Parcel  Preparation 
Requirements 

Five-digit  presort  requirements  for 
machinable  parcels  remain  essentially 


unchanged  with  the  exception  that  10  or 
more  pounds  for  a  single  5-digit  area 
must  be  placed  in  a  Sndigit  sack. 

Basic  Rate  Mail 

Cunent  Sack  Minimunu 


5-Digit  Sack 
Optional  City  Sack 
3-Digit  Sack 
Optional  SCF  Sack 
Optional  SDC  Sack 
Stat6  Sack 


No  minimums 


Twelve  or  more  packages  for  any  sack 
level  MUST  be  made  up  to  that  sack 
level.  This  requirement  must  be  fulfilled 
beginning  with  5-digit  sacks  and 
working  down  to  State  sacks.  City,  SCF, 
and  SDC  sacking  is  optional. 


Proposed  Sack  Minimum* 


5-Digit  Sack 
Optional  City  Sack 
3-Digit  Sack 
Optional  SCF  Sack 
Optional  SDC  Sack 
State  Sack 


125  pieces  or  15  pounds  of  mail 


Beginning  with  5-Digit  sacks  and 
working  dovkm  to  State  sacks — 125 
pieces  or  15  pounds  of  mail  for  each 
sack  level  MUST  be  sacked  to  that  level. 
This  is  requird  for  5-digit,  3-digit  and 
State  sacks.  City,  SCF,  and  SDC  sacking 
remains  optional  but  must  also  contain 
125  pieces  or  15  pounds  of  mail  when 
prepared.  After  complying  with  the 
above  requirements,  all  remaining 
packages  must  be  placed  in  Mixed 
States  Sacks.  There  are  no  minimums 
for  Mixed  States  Sacks. 

V.  Recommended  Changes 

The  proposed  changes  to  bulk  third- 
class  sacking  requirements  would,  in 
part,  be  contingent  upon  the  outcome  of 
a  mail  classirication  proceeding  before 
the  Postal  Rate  Commission.  A  request 
for  a  recommended  decision  on  a 
change  in  the  Domestic  Mail 
Classification  Schedule  ("DMCS")  has 
been  submitted  to  the  Postal  Rate 
Commission.  That  portion  of  these 
proposed  regulation  changes  pertaining 
to  carrier  route  rate  and  basic  rate  mail 
is  not  affected  by  that  filing.  However, 
the  5-digit  portion  of  these  proposed 
changes  would  allow  qualifying  5-digit 
pieces  and  packages  (those  consisting  of 
50  pieces  or  10  pounds  to  a  5-digit  area) 
to  be  placed  in  3-digit  sacks  and  retain 
eligibility  for  the  5-digit  rate.  The 
requested  change  in  the  DMCS  is 
designed  to  be  consistent  with  that 


portion  of  this  proposed  rule. 
Consequently,  implementation  of  the  5- 
digit  portion  of  the  proposed  sacking 
requirements  would  not  take  place  until 
the  DMCS  change  is  made. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

Accordingly,  although  exempt  from 
the  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553  (b),  (c)) 
regarding  proposed  rulemaking  by  39 
U.S.C.  410(a],  the  Postal  Service  invites 
comments  on  the  following  proposed 
revision  of  the  Domestic  Mail  Manual, 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 
Comments  regarding  an  adequate 
conversion  period  would  be  particularly 
helpful.  The  Postal  Service  plans  to 
permit  voluntary  compliance  with  the 
new  regulations  upon  publication  of  a 
final  rule,  but  require  compliance  after 
60  days. 

PART  111— {AMENDED] 

1.  The  authority  for  39  CFR  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  30  U.S.C.  401. 
404.  407.  408,  3001-3011,  3201-3219.  3403-3405. 
3601,  3621:  42  U.S.C.  1973cc-13, 1973CC-14. 

2.  In  622.  622.11a,  622.11b,  and  622.12a 
are  revised  to  read  as  follows:    . 


PART  622— THIRD-CLASS  BULK  MAIL 

622.7    Eligibility 

.11    Carrier  Route  Presort  Level 

a.  Minimum  Quantity.  Each  mailing 
must  consist  of  at  least  200  pieces  or  SO 
pounds  of  mail  presorted  to  carrier 
routes  in  accordance  with  667.3.  Each 
piece  must  be  part  of  a  group  of  10  or 
more  pieces  packaged  to  the  same 
carrier  route,  rural  route,  highway 
contract  route,  post  office  box  section, 
or  general  delivery  unit.  Packages  must 
be  placed  in  either  a  carrier  route,  5- 
digit  carrier  routes,  or  3-digit  carrier 
routes  sack.  Each  sack  must  contain  a 
minimum  of  125  pieces  or  15  pounds  of 
qualifying  carrier  route  packages  to  be 
eligible  for  the  carrier  route  presort  level 
rate. 

Exception:  Saturation  mailers  of 
carrier  route  presorted  mail  may.  at  their 
option,  prepare  5-digit  carrier  routes 
sacks  containing  fewer  than  the  125 
pieces  of  mail  for  those  5-digit  ZIP  Code 
areas  that  do  not  have  a  sufficient 
number  of  residential  deliveries  to  meet 
the  125  piece  minimum  at  a  90% 
saturation  level.  A  saturation  mailing  is 
defined  as  a  mailing  sent  to  at  least  90% 
of  the  total  residential  addresses  within 
a  5-digit  ZIP  Code  area. 

b.  Residual.  Those  pieces  not  part  of  a 
group  of  10  or  more  pieces  packaged  to  a 
particular  carrier  route,  or  those  which 
are  part  of  a  group  of  10  or  more  pieces 
packaged  to  a  particular  carrier  route 
but  which  cannot  be  placed  in  a  sack 
containing  a  minimum  of  125  pieces  or 
15  pounds  of  qualifying  mail,  are 
residual  pieces.  Residual  pieces  may  be 
included  in  a  carrier  route  presort  rate 
mailing  and  may  bear  the  Carrier  Route 
Presort  endorsement  subject  to  the 
following  provisions: 

(1)  Residual  pieces  do  not  count 
towards  the  minimum  quantity 
requirements  for  the  carrier  route 
presort  level  rate. 

(2)  The  number  of  residual  pieces  to 
any  single  5-digit  ZIP  Code  area  may  not 
exceed  5%  of  the  total  qualifying 
presorted  carrier  route  pieces  addressed 
to  that  5-digit  area. 

(3)  Residual  pieces  are  not  eligible  for 
the  carrier  route  presort  level  rate  and 
must  have  postage  paid  at  the 
appropriate  third-class  "basic"  level 
bulk  rate. 

(4)  Residual  pieces  must  be  prepared 
in  accordance  with  667.3. 


622. 12    Five-Digit  Presort  Level 

.12    Five-Digit  Presort  Level 
a.  Minimum  Quantity.  Each  mailing 
must  consist  of  at  least  200  pieces  or  50 
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pounds  of  qwaUfyiag  mail  presofted  to  S- 
digit  destinations.  Each  piece  must  be 
part  of  a  package  of  10  or  more  pieces  to 
the  same  &-digit  ZIP  Code  destination 
and  the  package  must  be  placed  in  a  5- 
digit  or  3-digi(  sack.  Fiv«-digit  sacks 
mast  contain  a  mnuflHini  ef  125  pieces  or 
15  povnds  of  mail.  Tkree-digit  sacks 
must  contain  a  minimum  of  1^  pieces  or 
15  pomclK  ai  wm\  with  a  imnimum  of  50 
pieces  or  n  pounds  to  each  5-digit  ZIP 
Code  destination  contained  within  the  3- 
digit  sack.  Sacks  containing  fewer  than 
125  pieces  or  less  than  15  pounds  of  mai4 
may  NCJT  be  prepared.  Fifty  pieces  or  10 
pounds  of  mail  for  a  S-^Ugit  desfinatioa 
wiil  niiiiiiiiy  far  Ifae  5-Jigit  prewvt  level 
rate  wfacD  prepared  in  yackages  and 
baxMes  preseated  oq  paflets  in 
accocdaace  with  6673. 

Exception:  For  unique  3-digit  muIti-ZIP 
Code  cities  listed  in  Exhibit  122.63b. 
mailers  may  commingle  different  5-digit 
packages  of  1^-49^  pieces  in  sacks 
providing: 

(1)  Eadi  sack  cantaini  at  least  125 
pieces  or  15  pauada  of  mail,  and 

(2)  3-di«it  city  packi«e8  are  NOT 
included  in  tbe  sack,  and 

(3)  125  pieces  or  15  pouads  of  mail  for 
a  single  5-digit  ZIP  Code  (within  the 
unique  3-digit  dty)  must  be  sacked 
separately. 

3.  In  667,  667032.  667.221.  667.222. 
667.312.  667.32.  and  667.42  axe  revised  to 
read  as  follows; 

697. 1     Ptepsratttm  Retjvinincttts 
for  Basic  ftmte 

♦  •         •         •         * 

.13     Sacking  Requiremenis 

*  •         ♦         »        • 

.132    Sortation 

a.  5>Oigit  Sacks.  When  there  are  125 
pieces  or  15  pounds  of  mail  packaged  to 
the  same  5-dlgrt  ZIP  Code  destination. 
the  packages  must  be  placed  in  5-digit 
sacks  labeled  to  the  5-digit  destination. 

Five-digit  sacks  containing  fewer  than 
125  pieces  or  less  than  15  pounds  of  mail 
may  NOT  be  prepared.  Each  sack  must 
be  labeled  in  the  following  mannen 

Line  1:  City.  Stale  and  5-digit 
destination. 

Line  2:  Contents. 

Line  3:  Office  of  Mailing. 

Sample: 

PHILADELPHIA  PA  19118 
3C  FLATS 
BOSTON  MA 

Note. — If  a  mailing  consists  of  both 
machinable  parcels  and  irregular  parcels  as 
dePined  in  128  and  as  provided  for  in  622.14. 
the  contents  line  of  5-digit  sack  labels  must 
read  "SC  MACH  and  IBREG."  When  there 
are  10  pomds  of  material  f«r  a  5-digil  ZIP 
Code  destinatiaa  it  must  be  placed  ia  a  S- 
digil  sack.  Sacks  containing  less  thaa  10 
pounds  of  material  may  t>e  prepared.  Pieces 


in  a  S-digit  sack  that  contaios  machinable 
and  irregular  parcels  need  not  be  packaged 
as  required  by  e87.1Zlb. 

b.  Optional  City  Sacks.  If  after 
preparing  required  5-digit  sacks,  there 
are  125  pieces  or  15  pounds  of  mail 
packaged  to  the  multi-ZIP  Coded  cities 
listed  in  Exhibit  122.63a,  mailers  are 
encouraged  to  place  those  packages  into 
city  sacks.  City  sacks  containing  fewer 
than  125  pieces  or  less  than  15  pounds 
may  NOT  be  prepared.  Each  sack  must 
be  labeled  in  the  following  macnen 

Line  1:  City,  State  and  Lowest  5-Digit 
ZIP  Code. 

Line  2:  Contents. 

Line  3:  Office  of  Mailing. 

Sample: 
AURORA  IL  60504 
3CLTRS 
BOSTON  MA 

Note. — An  optional  city  sack  may  contain 
both  machinable  and  irregular  parcels  (as 
defined  in  128)  when  there  are  at  least  10 
pounds  of  material  for  the  optional  city  sack.  ' 
The  contents  line  for  optional  city  sack  labels 
for  sacks  which  are  part  of  a  mailing 
containing  mcchoutate  aad  imfular  parcels 
must  read  "3C  MACH  AND  IRREG."  Pieces 
in  an  optional  city  sack  that  contains  both 
machinable  and  irregular  parcels  need  not  be 
packaged  as  required  by  667.121a 

c.  3-Digit  Sacks.  When,  after  preparing 
required  5-digit  and  optionnl  city  sacks, 
there  are  125  pieces  or  15  pounds  of  mail 
packaged  to  the  same  3-d^t  ZIP  Code 
destination,  the  packages  must  be  made 
up  into  3-digit  sacks.  Three-digit  sacks 
containing  fewer  than  125  pieces  or  less 
than  15  pounds  of  mefil  will  NOT  be 
accepted.  Each  sack  must  be  labeled  in 
the  following  manner: 

Line  1:  City,  State  and  3-Dlgit  ZIP 
Code  prefix. 
Line  2:  Contents. 
Lne  3:  Office  of  Matting. 
Sample: 

PHILADCLPHA  PA  191 
3CFLTS 
ROCHESTER  NY 

d.  Optional  SCF  Sacks.  When,  after 
preparmg  required  5-digit,  optional  city, 
and  required  3-digit  sacks,  there  are  125 
pieces  or  15  pounds  of  mail  packaged  to 
post  of^es  in  the  same  sectional  center 
facility  (SCF)  service  areas  listed  in 
122.63d,  mailers  ane  encoura^d  to  place 
the  packages  into  SCF  sacks.  SCF  sacks 
containing  fewer  than  125  pieces  or  less 
than  15  pounds  of  mail  will  NOT  be 
accepted.  Each  sack  must  be  labeled  in 
the  following  mannen 

Line  1:  Name  and  State  of  SCF  and 
Lowest  3-Oigit  ZIP  Code  for  that  SCF. 
Line  2:  Contents, 
line  3:  Oifice  of  Mailing. 
Sample: 

SCF  PHILADELPHL\  PA  190 


3C  FLATS 
BOSTON  MA 

NolK.— A  ist  of  all  SCFs  serving  more  than 
one  3-digit  ZIP  Code  area,  the  first  three 
digits  of  all  ZIP  Cedes  served  by  these 
facilitLes,  and  the  principal  3-di|pt  ZIP  Code 
prefix  that  ase  to  be  uaeid  on  SCF  sack  labels 
is  contained  in  Exhibit  122.S3d. 

e.  Optional  SOC  Sacks.  When,  after 
preparing  required  5-digit,  ofitioHal  city, 
rehired  3-digit  aad  optioaal  SCF  sacks, 
there  are  125  pieces  or  15  pounds  of  mail 
addressed  to  post  offices  in  the  same 
stair  distribution  eeater  (SDC)  service 
areas  Gated  in  Exhibtts  1224(3g  and 
122.63h,  mailers  are  encouraged  to 
prepare  SDC  packages  and  place  them 
into  SOC  sacks.  SDC  sacka  containing 
fewer  than  125  pieces  or  less  than  15 
pounds  will  NOT  be  accepted.  Each 
sack  mast  be  labeled  in  the  following 
manner: 

Line  1:  Name  of  SDC  for  Destination 
Area. 

Line  2:  Contents  and  2  Letter  State 
Abbreviation. 

Line  3:  Office  of  Mailing. 

Sample: 
DIS  PITTSBURGH  PA  ISO 
3C  FLTS  PA 
SAN  FRANCISCO  CA 

f.  State  Sacks.  When  after  preparing 
required  S-digit  opttoaal  city,  required 
3-digit  optional  SCF,  and  optional  SDC 
sacks,  there  aee  125  pieces  or  15  pounds 
of  mail  packaged  to  the  same  state,  the 
packages  must  be  placed  into  state 
sacks.  Sacks  containing  fewer  thaa  125 
pieces  or  less  than  15  pounds  will  NOT 
be  accepted.  Each  sack  must  be  labeled 
in  accordance  with  Exhibits  122.63). 
122.63k.  or  122.63L.  as  applicable,  and  in 
the  foUbwing  manner: 

Line  1:  Name  of  SDC  for  State  of 
Destination. 

Line  2: -Contents  and  2  Letter  State 
Abbreviation. 

Line  3:  Office  of  Mading. 

Smaipit: 
EMS  KANSAS  CITY  MO  6tt 
3C  LTRS  MO  < 

SCRANTON  PA 

g.  Mixed  States  Sacks.  Packages 
remaining  after  required  states  sacks 
have  been  prepared  must  be  made  up 
into  mixed  states  sacks.  Each  sack  must 
be  labeled  in  the  following  manner: 

Line  1:  Mixed  States  Distribution 
Location. 

Line  2:  Contents  fallowed  by  the 
words  "MKED  STATES"  OR  "MXD 
STATES." 

Line  3:  OfGce  of  Mading. 

Sample:  \ 

DIS  CHICAGO  UL  808 
3C  LTRS  MIXED  STATES  OR  MXD 

STATES  4 

I 


I 
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CHICAGO  IL 

h.  Loose  Pack  Sack.  The  term  loose 
pack  sack  refers  to  the  placement  of 
unpackaged,  unbound  mail  pieces  in  a 
receptacle  such  as  a  mail  sack. 
Management  Sectional  Center  (MSC) 
managers  may  authorize  mailers  to 
loose  pack  pieces  in  full  No.  3  sacks 
without  packaging  when  all  material  in 
a  sack  would  normally  be  "worked"  at 
the  point  where  the  sack  is  opened,  e.g.T 
if  a  3-digit  sack  contains  no  more  than 
nine  pieces  for  any  one  5-digit 
destination.  Pieces  must  be  placed  to 
maintain  orientation  of  the  pieces  while 
in  transit.  Mailers  desiring  to  loose  pack 
pieces  must  request  authorization 
through  the  post  ofHce  of  mailing. 

Note. — The  following  abbreviations  may  l>e 
used  on  the  contents  line  of  sack  labels: 

L 1  Kh> ••«..M*«**«**M*M*a**..L£TrEKS 

FLTS .....FLATS 

MXD MIXED 


667.2    Machinable  Parcel  Preparation 
Requirements. 


.22    Sacking  Requirements. 

.221    5-Digit  Sacks.  When  there  are  10 
pounds  of  material  addressed  to  the 
same  5-digit  ZIP  Code  destination,  they 
must  be  placed  in  5-digit  sacks.  Each 
sack  must  be  labeled  in  the  following 
manner 

Line  1:  City,  State  and  5-Digit 
Destination. 

Line  2:  Contents. 

Line  3:  Office  of  Mailing. 

Sample: 

BINGHAMTON  NY  13901 
3C  MACH 
WASHINGTON  DC 

.222    Destination  Bulk  Mail  Center 
(BMC)  Sacks.  If,  after  preparing  required 
5-digit  sacks  there  are  10  pounds  or 
more  of  material  to  a  destination  BMC 
delivery  area,  they  must  be  placed  in  a 
destination  BMC  sack.  Each  sack  must 
be  labeled  in  the  following  manner 

Line  1:  Destination  BMC. 

Line  2:  Contents. 

Line  3:  Office  of  Mailing. 

Sample: 
BMC  CHICAGO  IL  608 
3CMACH 
ATLANTA  GA 

667.3    Preparation  Requirements  for 
Carrier  Route  Presort  Level  Rate 

.31    Packaging 

***** 

.312    Residual  Packages.  All  residual 
packages  MUST  be  labeled  with  a  Red 
label  "D"  to  facilitate  postal  verification 
and  handling  and  be  placed  in  3-digit 
carrier  routes  sacks.  Residual  packages 


MUST  be  prepared  in  one  of  the 
following  ways: 

a.  Residual  packages  of  10  or  more 
pieces  to  the  same  carrier  (those  which 
could  not  be  placed  in  a  sack  containing 
at  least  125  pieces  or  15  pounds  of  mail) 
must  be  labeled  with  a  Red  Label  "D" 
and  placed  in  a  3-digit  carrier  routes 
sack.  In  addition  to  the  Red  Label  "D". 
residual  carrier  packages  may  also  be 
labeled  to  the  carrier  route  in 
accordance  with  667.311a  or  b. 

b.  Residual  pieces  of  fewer  than  10 
pieces  to  a  single  carrier  route  may  be 
secured  in  packages  in  accofdance  %vith 
667.311.  In  addition  to  the  Red  Label  "D" 
residual  carrier  packages  may  also  be 
labeled  to  the  carrier  route  in  accorance 
with  667.311a  or  b. 

c.  Residual  pieces  for  an  individual 
carrier  route  not  packaged  to  a  carrier 
route  as  provided  in  667.312a  or 
667.312b,  must  be  made  up  into  5-digit 
packages. 

.32    Sacking.  All  qualifying  packages 
of  10  or  more  pieces  to  the  same  carrier 
route  must  be  placed  in  a  sack  and  must 
be  prepared  as  follows: 

.321    Carrier  route  sacks.  When  therp 
are  125  pieces-or  15  pounds  of  qualifying 
mail  to  the  same  carrier  route  the  mail 
must  be  placed  in  a  carrier  route  sack. 
Carrier  route  sacks  containing  fewer 
than  125  pieces  or  less  than  15  pounds  of 
mail  for  the  same  carrier  route  may  NOT 
be  prepared.  Each  sack  must  be  labeled 
in  the  following  manner: 

Line  1:  City,  State  and  5-Digit  ZIP 
Code  Destination. 

Line  2:  Contents  and  Carrier  Route, 
Rural  Route,  Post  Office  Box  Section, 
Highway  Contract  Route,  or  General 
Delivery  Unit. 

Line  3:  Office  of  Mailing. 

Sample: 
SAN  FRANCISCO  CA  94133 
3C  LTRS-CARRIER  ROUTE  18 
PORTLAND  OR 

.322  Five-Digit  Carrier  Routes  Sacks. 
When,  after  preparing  all  required 
Carrier  Route  sacks,  there  are  125  pieces 
or  15  pounds  of  qualifying  mail  to 
different  carrier  routes  within  the  same 
5-digit  ZIP  Code  area  the  mail  must  be 
placed  in  5-digit  Carrier  Routes  sacks 
labeled  to  the  5-digit  ZIP  Code 
destination.  Five-Digit  Carrier  Routes 
sacks  containing  fewer  than  125  pieces 
or  less  than  15  pounds  of  mail  may  only 
be  prepared  under  the  following 
exception: 

Exception:  Saturation  mailers  of 
carrier  route  presorted  mail  may,  at  their 
option,  prepare  5-digit  Carrier  Routes 
sacks  containing  fewer  than  the  125 
pieces  of  mail  for  those  5-digit  ZIP  Code 
areas  that  do  not  have  a  sufficient 
number  of  residential  deliveries  to  meet 


the  125  piece  minimum  at  a  90% 
saturation  level.  A  satuation  mailing  is 
defined  as  a  mailing  sent  to  at  least  90% 
of  the  total  residential  addresses  within 
a  5-digit  ZIP  Code  area. 

Five-Digit  Carrier  Routes  sacks  must 
be  labeled  in  the  follomng  manner. 

Line  1:  City.  State  and  S-Oigit  ZIP 
Code  Destination. 

Line  2:  Contents  followed  by  the 
words  CARRIER  ROUTES. 

Line  3:  Office  of  Mailing. 

Sample: 

SAN  FRANCISCO  CA  94133 
3C  LTRS  CARRIER  ROUTES 
SYRACUSE  NY 

.323  Three-Digit  Carrier  Routes  Sacks. 
When,  after  preparing  all  required 
Carrier  Route  and  S-digit  Carrier  Routes 
sacks,  there  are  125  pieces  or  15  pounds 
or  more  of  qualifying  mail  to  different 
carrier  routes  within  the  same  3-digit 
ZIP  Code  area,  they  MUST  be  placed  in 
3-digit  Carrier  Routes  sacks  and  labeled 
to  the  3-digit  ZSP  Code  destination. 

Note. — ^All  packages  of  residual  pieces 
must  be  placed  in  3-digit  Carrier  Routes  sacks 
labeled  to  the  3-digit  ZIP  Code  destination. 

Each  3-digit  Carrier  Routes  sack  must 
be  labeled  in  the  following  manner 

Line  1:  City,  State  and  3-Digit  ZIP 
Code  Prefix. 

Line  2:  Contents  followed  by  the 
words  MIXED  CARRIER  ROUTES. 

Line  3:  OflRce  of  Mailing. 

Sample: 
BINGHAMTON  NY  137 
3C  FLATS  MIXED  CARRIER  ROUTES 
WASHINGTON  DC 

Note. — ^The  following  abbreviations  may  be 
used  on  the  contents  line  of  sack  labels: 


LTRS 

.LETTERS 

FLTS. 

FI.ATS 

MXD 

„       _      „„.MDCED 

CAR  RTS... 

CARRIER  ROUTES 

667.4  Preparation  Requirements  for  5- 
Digit  Presort  Level  Rate. 


.42  Sacking.  All  packages  of  10  or 
more  pieces  to  the  same  5-digit  ZIP  Code 
destination  must  be  placed  in  a  5-digit  or 
3-digit  sack  containing  a  minimum  of  125 
pieces  or  15  pounds  of  mail  and  must  be 
prepared  as  follows: 

.421    5-Digit  Sacks. 

When  there  are  125  pieces  or  15 
pounds  of  qualifying  5-digit  mail  for  the 
same  5-digit  destination,  they  must  be 
placed  in  a  5-digit  sack.  Five-digit  sacks 
containing  fewer  than  125  pieces  of  less 
than  15  pounds  of  qualifying  mail  will 
NOT  be  accepted.  Each  sack  must  be 
labeled  in  the  following  manner 

Line  1:  City,  State  and  5-Digit  ZIP 
Code  destination. 


f 
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Line  2:  CanteataL 

Liae  3:  Oflke  of  MaMing. 

Sample: 
ARUNGTON,  VA  22202 
3C  LTRS 
BOSTON  MA 

.422    3-Digit  Sacks.  When,  after 
preparing  all  requiied  5-digit  sacks, 
there  are  125  pieces  or  15  poonds  of 
qualifying  5-di^  presort  mail  to 
different  5-digft  ZIP  Cade  destinations 
within  a  3-digil  service  area,  tbey  MUST 
be  placed  in  3-digit  sacks.  To  qualify  for 
the  5-digit  ptesart  level  rate  there  nuist 
be: 

1.  A  minimum  of  50  pieces  or  10 
pounds  of  5-digit  presort  mail  for  any  5- 
digit  ZIP  Code  separation  within  the  3- 
digit  sack. 

OR 

2.  A  minimum  of  10  or  more  pieces  of 
5-dlgit  presort  mail  for  any  5-digit  ZIP 
Code  separation  within  a  unique  3-digit 
muKt-2nP  Code  city  sack.  A  list  of 
unique  3-digit  muiti-ZfP  Code  cities  is 
proviefed  in  Exhibit  122.63b. 

ONLY  qualifying  5-digit  packages  may 
be  placed  in  the  3-digit  sacks.  Each  3- 
digit  sack  must  be  labeled  in  the 
following  manner 

Line  1:  City.  State  and  :ydig\i  ZIP 
Code  Prefix. 

Line  2:  Contents  followed  by  the 
words  "MIXED  5-DICIT  PKGS". 

Line  3:  Office  of  Mailing. 

Sample: 
BINGHAMTON  NY  137 
3C  LTRS  MIXED  S-DiGIT  PKGS 
PHILADELPHIA  PA 

Note. — The  following  abbreviations  nay  be 
used  on  the  conlenls  line  of  sack  labels: 


December  11*  196S,  nake  the  following 
correction:  On  page  5064S,  in  the  second 
colann.  ia  table  3,  in  the  Int  entry  ("Fat 
of  aaeat .  .  ."\  ia  the  tkird  cokiran. 
"0jQ2"  slmjid  read  "0.2". 


40  CFR  Part  799  | 

( OPTS-42002O;  FRL  2»4«-^ 


LETTERS 

FLATS 

MCCEO 

.CARRIER  ROUTES 

PACKAGES 

DIGIT 


LTRS 

FLTS. _._ 

MXD 

CAR  RTS.. 

PKGS. 

DC „ 

An  appropriate  amendment  to  39  CFR 
111.3  reflect  these  changes  will  be 
published  when  the  final  rule  is  adopted. 
W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 
Law  and AdmiaistraUon. 
[FR  Doc.  gS-30801  Fifed  12-30-85;  &45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-300125:  FiH.-29Sft-1] 

Revocattoo  of  HeptacWor  Tolerances 

Correction 

In  FR  Doc.  85-29116  beginning  on  page 
50643  in  the  issue  of  Wednesday, 


40  CFR  Fart  435 
(0W-FRL-2M7-21 

Oil  and  Qaa  EjOraction  Point  Source 
Category,  OlMMir*  Subcatagory; 
EMuont  LlnytattonB  GtikMinaa  and 
Naw  Sourca  Porfonnanca  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 

ACIKMC  Extension  of  comaient  period. 

summary:  EPA  is  extending  the  public 
comment  period  oa  tbe  proposed  best 
avaitebfe  technology  effluent  limitations 
guidelines  and  new  source  perfocmance 
standards  for  the  offshore  oil  and  gas 
industry  that  were  pubfished  in  the 
Federal  Register  on  August  26. 1985.  (50 
FR  34592). 

DATES:  The  comment  period  for  the 
proposed  rule  is  extended  by  80  days  to 
end  on  March  15, 19e& 

FOR  PURTHBt  IMRMIMATION  COMTACr 
Mr.  Dennis  Ruddy.  Industrial 
Technology  Division  (WH-552).  U.S. 
EPA.  401  M  Street,  SW^  Washington. 
DC  20460.  or  call  (202)  382-7131. 

SUPP12MENTARY  INFORMATION:  On 

August  26. 1985.  EPA  published  best 
available  technology  effluent  limitations 
guidehnes  and  new  source  performance 
standards  in  the  Federal  Register  for 
review  and  comment  (50  FR  34592).  The 
comment  period  began  on  September  16, 
1985  and  was  to  end  on  December  16. 
1985. 

On  November  13, 1985,  the  Agency 
extended  the  comment  period  to  end  on 
Jaimary  15. 1966.  (50  FR  46784.) 

The  Agency  recently  received  a 
request  by  the  American  Petroleum 
Institute  (API)  to  extend  the  comment 
period  to  end  90  days  beyond  the 
December  16. 1965  date.  The  basis  of 
APFs  request  was  to  provide  additional 
time  to  complete  certain  projects  that 
would  serve  to  support  API's  comments 
on  the  proposed  regulation.  The  Agency 
has  reviewed  the  request  and  has 
determined  that  it  is  appropriate  to 
extend  the  comment  period  to  end  on 
March  15, 1986. 

Dated:  December  23. 1985. 
L).  fensen, 

Aaeistant  Admiaistrator  for  Water. 

[FR  Doc  85-30891  Filed  U-30-85c  8:45  amj 
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Fluoroalkanes;  Extension  of  Cooimant 
Period 

agency:  EnviwnnientaJ  Protecfjon 
Agency  (EPA). 

action:  Proposed  Rule;  extension  of 
comment  period. 

SUMMARY.  EPA  is  extending  the 
comment  period  hr  the  proposed  test 
rule  on  flaoroaJkenes.  The  extension 
responds  to  a  request  by  ^e 
Flnoroalkenes  Industry  Group  (FIG)  for 
additional  time. 

DATE:  Written  comments  on  the 
pnqjosal  stiottid  be  submitted  on  or 
before  March  7, 1986. 
AOOntH.  Submit  written  comments, 
identified  by  the  doctmient  control 
ntmiber  |OPTS-42002DJ.  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793).  Office  of  Pesticides  and  Toxic 
Substances  Environmental  Protection 
Agency.  Rm.  E-108. 401  M  St..  SW.. 
Washington.  DC  20460. 

The  public  record  sapporting  this 
action  is  available  for  inspection  in  Rm. 
E-107  at  the  above  address  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
exc«^  fegal  holidays. 

FOR  FtiRTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543, 401  M. 
St..  SW..  Washington,  DC  20460.  Toll 
Free:  (800-424-9065),  In  Washington, 
DC:  (554-1404).  Outside  the  USA: 
(Operator-202-554-1404). 
SUPPLEMENTARY  INFORWATION:  EPA 

issued  a  proposed  rule  for  the 
fluoroalkenes  vinylidene  fluoride,  vinyl 
fluoride,  hexafluoropropene,  and 
tetrafluoroethene,  pubHshed  in  the 
Fedsrai  Register  of  November  6, 1985  (50 
FR  48133),  announcing  EPA's  conclusion 
that  health  effects  testing  for  the 
fluoroalkenes  is  warranted  under 
section  4(a)  of  the  Toxic  Substances 
Control  Act.  The  document  proposes 
testing  for  (1)  inhalation  subchronic 
toxicity  for  hexafluoropropene  (HFP),  (2) 
inhalation  oncogenicity  for  vinylidene 
fluoride  (VDF).  and  vinyl  fluoride  (VF). 
and  if  triggered  by  the  results  of  the 
proposed  mutagenicity  testing,  for 
tetrafluoroethene  (TFE)  and  HFP,  (3) 
reproductive  effects  for  VDF,  and  (4) 
mutagenicity  testing  for  VF,  VDF,  TFE, 
and  HFP.  Tke  document  also  requested 
public  comment  on  the  proposed  testing 
and  on  related  issues. 

The  FIG  has  requested  an  extension  of 
the  comment  period  for  the  following 

4 
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reasons:  (1)  The  proposed  testing  is 
much  more  extensive  than  was 
originally  proposed  as  part  of  the 
previous  negotiated  testing  agreement, 
and  therefore  extra  time  is  needed  to 
review  the  appropriateness  of  the 
additional  required  tests;  (2)  the 
fluoroelkenes  encompass  a  chemical 
category  of  four  different  chemicals 
involving  five  different  companies,  and 
therefore  extra  time  is  needed  to 


coordinate  the  different  companies' 
responses;  and  (3)  the  FIG  expects  new 
test  data  from  an  industry-sponsored 
study  on  VDF  to  become  available  in 
late  February  1986,  and  these  test  data 
are  expected  to  have  an  improtant 
bearing  on  die  details  of  the  testing 
proposed  in  the  fiPttM  and  sheuW 
therefore  be  included  in  FlCs 
comments. 


Therefore,  in  response  to  tke  FlCs 
request  the  Agency  is  extending  the 
comment  period  to  March  7, 1986. 

Authority:  15  U.S.C.  2603. 

Dated:  Deceiiitjei  23.  W65. 
Edwin  F.  Tiasworlh.  ^'' 

A  cUag  Directar.  Office  of  Toxic  Substaucea. 
|FR  Ddc.  B-30nsFiM  72-30-85;  S:«  am\ 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicafato  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agertcy 
decisions  and  rulings,  deiegatiorts  of 
autlKirity,   filir>g  of  petitions  and 
applications  and  agency  statements  of 
organization  arnj  fur>ctions  are  examples 
of  documents  appearing  in  this  section. 


CIVIL  RIGHTS  COMMISSION 
Kansas  Advisoiy  Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kansas  Advisory 
Committee  to  the  Commission  will 
convene  at  8:45  a.m.  and  adjourn  at  5:00 
p.m.,  on  January  27, 1986  and  convene  at 
9:00  a.m.  and  adjourn  at  12:00  noon  on 
January  28, 1986,  at  the  Phillips  House 
Hotel,  12th  and  Baltimore,  Kansas  City, 
Missouri.  The  purpose  of  the  meeting  is 
to  discuss  a  regional  project  on  Bigotry 
and  Violence  and  to  make  plans  for  a 
series  of  civil  rights  forums  in  the  "" 
Central  States  Region. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Burdett  Loomis, 
or  Melvin  Jenkins,  Director  of  the 
Central  States  Regional  Officeat 
(816)374-5253,  (TDD  816/374-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  rive(5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  24, 
1985. 
Bert  Silver. 

Assistant  Staff  Director  for  Regional 
Programs. 

(FR  Doc.  85-3C9G7  Filed  12-30-85:  8:45  am] 
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Missouri  Advisory  Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Missouri  Advisory 
Committee  to  the  Commission  will 
convene  at  8:45  p.m.  and  adjourn  at  5:00 


p.m.,  on  January  27, 1986  and  convene  at 
9:00  a.m.  and  adjourn  at  12:00  noon  on 
January  28, 1986,  at  the  Phillips  House 
Hotel,  12th  and  Baltimore,  Kansas  City, 
Missouri.  The  purpose  of  the  meeting  is 
to  discuss  a  regional  project  on  Bigotry 
and  Violence  and  to  make  plans  for  a 
series  of  civil  rights  forums  in  the 
Central  States  Region. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Morris  Zimring, 
or  Melvin  Jenkins,  Director  of  the 
Central  States  Regional  Office  at  (816) 
374-5253,  (TDD  816/374-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  24, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 
Programs. 
[FR  Doc.  85-30908  Filed  12-30-65;  8:45  am] 

MLUNG  CODE  C335-01-M 


Nebraska  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nebraska  Advisory 
Committee  to  the  Commission  will 
convene  at  8:45  a.m.  and  adjourn  at  5:00 
p.m.,  on  January  27, 1986  and  convene  at 
9:00  a.m.,  and  adjourn  at  12:00  noon  on 
January  28, 1986,  at  the  Phillips  House 
Hotel,  12th  and  Baltimore,  Kansas  City, 
Missouri.  The  purpose  of  the  meeting  is 
to  discuss  a  regional  project  on  Bigotry 
and  Violence  and  to  make  plans  for  a 
series  of  civil  rights  forums  in  the 
Central  States  Region. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contacf 
Committee  Chairperson,  Richard 
Nebraska,  or  Melvin  Jenkins  Director  of 
the  Central  States  Regional  Office  at 
(816)  374-5253,  (TDD  816/374-5009). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter. 


should  contact  the  Regional  Office  at 
least  Hve  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  24, 
1985. 

Bert  Silver, 

Assistant  Staff  Director  for  Regional 

Programs. 

|FR  Doc.  85-30909  Filed  12-30-85;  8:45  amj 
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Ohio  Advisory  Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Ohio  Advisory 
Committee  on  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
12:00  noon,  on  January  18, 1986,  at  the 
Clarion  Hotel,  141  W.  6th  Street, 
Cincinnati,  Ohio.  The  purpose  of  the 
meeting  is  to  discuss  a  project  on  fair 
housing  in  Parma,  another  project  on 
education,  and  proposals  for  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Donald  G. 
Prock  or  Clark  Roberts,  Director  of  the 
Midwestern  Regional  Office  at  (312) 
353-7371,  (TDD  312/886-2188).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five(5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  December  24, 
1985. 

Bert  Silver;  >- 

Assistant  Staff  Director  for  Regional 
Programs. 

[ra  Doc.  85-30910  Filed  12-30-85;  8:45  amj 
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Wisconsin  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 


X 


FefJcral  Rcyster  /  Vol.  sg  No.  251  /  Tuesday.  December  31.  1<M5  /  Notices 


Advisory  Committee  to  the  Commission 
will  convene  at  7:00  pjn.  and  adjourn  al 
9:00,p.m..  on  January  22. 1986.  at  thf> 
Wisconsin  Union.  800  Langdon. 
Madison.  Wisconsin.  The  purpose  of  the 
meeting  is  to  discuss  Indian  civil  rights 
in  Wisconsin,  school  desegregation  in 
Milwaukee,  and  new  projects. 

Persons  desiring  additional 
informution.  or  planning  a  presentation 
to  the  Conunitlee,  should  contact 
Committee  Chairperson.  Kwame  Salter 
or  Clark  Roberts.  Director  of  the 
Midwestern  Regional  Office  at  (312] 
353-7371.  (TDD  312/88&-2188).  Hearing 
impaired  persons  who  will  attend  the 
meetiag  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  wiU  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  refutations  of  (he  Commission. 

Dated  at  tVashiiq;tan.  t>C  CkKember  24. 
1985. 

Bart  Silver, 

AsirstentSlaff  Director  for  Ritfponof 
Proftrams. 

|FR  Doc.  8S-30911  Filed  12-30-8S:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Order  No.  3191 

Resolution  and  Order  Approving  the 
Application  of  the  South  Louisiana 
Port  Commission,  for  a  Foreign-Trade 
Zone  In  ttie  Parishes  of  St.  Chartes,  St. 
John  the  Baptist,  and  St  James,  LA 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolufron  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  South  Louisiana  Port  Commission, 
a  Louisiana  Public  Corporation,  filed 
with  the  Foreign-Trade  Zones  Board  (the 
Board)  on  January  18, 1985,  requesting  a 
grant  of  authority  for  establishing, 
operating,  and  maintaining  a  general- 
purpose  foreign-trade  zone  in  the 
Louisiana  Parishes  of  St.  Charles,  St. 
John  the  Baptist,  and  SL  James,  adjacent 
to  the  Grammercy  Customs  port  of 


entry,  the  Board,  finding  that  the 
requiwmeBts  of  U>e  Fereign-Tratle 
Zones  Act.  as  amertded.  and  the  Board's 
regulations  are  satisfied,  and  tbe 
proposal  is  in  the  public  interesi. 
apfynves  the  application. 

As  the  proposal  involves  open  space 
on  wbicb  buildings  may  be  constructed 
by  pailiH  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  ^u  permit  the  erection  of  such 
building*,  pursuant  to  Section  400.815  of 
the  Bon>d'»  regylatiims,  as  are  necessary 
to  carty  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrentes  of  the 
local  District  Director  of  Customs,  the 
ViS.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board's  Executive  Secretary 
for  approval  prior  to  the  cnmmencemenl 
of  any  manufacturing  operation  within 
the  Zone.  The  Secretary  of  Commerce, 
as  Chairman  and  Executive  Officer  of 
tbe  Board,  is  here^  authorized  to  issue 
a  grant  of  authority  and  appropriate 
Board-Order. 

Grant  to  Establish,  Operate,  and 
Maintain  a  Foreign-Trade  Zone  m  the 
Parishes  of  St.  Charles,  St.  John  the 
Baptist,  and  St.  James,  Louisiana 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenani^e  of  foreign-trade  zones 
in  port  of  entry  of  tbe  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.a  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  B<wrd  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  Slates; 

Whereas,  the  South  Louisiana  Port 
Commission  (the  Grantee)  has  made 
application  (filed  January  18, 1985. 
Docket  No.  2-85,  50  FR  3944)  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment.  (^>eration,  and 
maintenance  of  a  foreign-trade  zone  at  3 
sites  in  the  Parishes  of  St.  Charles,  St 
John  the  Baptist,  and  St.  James, 
L.ouisiana,  adjacent  to  the  Grammercy 
Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whentas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400)  are 
satisfied; 

Now.  Therefore,  the  Board  hereby 


grants  to  the  Grantee  tbe  privitege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  124  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  applicaiion 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  condfttons,  and  restrictions 
of  the  Act  ano  the  regofattons  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  bmHations: 

Operation  of  the  foneign-tFade  zone 
shall  be  canwwaced  by  the  Grantee 
within  a  renaonnbie  time  from  tbe  date 
of  issuance  of  the  grant  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  perstits  iron  Federal.  Slate. 
and  municipal  aotfiorities. 

The  Grantee  shall  aHow  o^^cers  and 
employees  of  the  United  States  frpc  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  Grantee  shall  notify  the  excutive 
Secretary  of  the  Board  for  approval  pnor 
to  the  eommenceaient  of  any 
manidacturmg  operatioos  within  tbe 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  tbe 
United  States  be  liable  therefor. 

The  grant  is  further  sub)ecl  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  tbe 
protection  of  die  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities 

In  witness  whereof,  the  Fot^n-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  thereto 
by  its  Chairman  and  Executive  Officer 
at  Washington.  DC  this  20th  day  of 
December  1985.  pursuant  to  Order  oCthe 
Board. 

Foreign-Trade  Zones  Board. 

Malcolm  Baldnge. 

Chairman  and  Executive  Officer. 

Attest: 
John  |.  Da  Ponte.  Jr. 
Executive  Secretary. 

(FR  Doc.  8^-30800  Filed  12r-30-«S;  S:4S  amj 
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International  Trade  Administration 

(A-570-506] 

Porcelain-on-steel  Cooking  Ware  From 
the  People's  Republic  of  China; 
Initiation  of  Antidumping  Duty 
Investigation 

agency:  International  Trade  ^/^ 

Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
porcelain-on-steel  cooking  ware  ^m 
the  People's  Republic  of  China  ("PRC") 
is  being,  or  is  likely  to  be  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
Intemation'^I  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  January  21, 1986,  and  we 
will  make  ours  on  or  before  May  13, 
1986. 

EFFECTIVE  DATE:  December  31, 1985. 

FOn  FURTHER  INFORMATION  CONTACT 

Charles  Wilson,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-5288. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  4, 1985,  we  received  a 
petition  filed  by  the  Porcelain-on-Steel 
Committee  of  the  Cookware 
Manufacturers  Association  and  General 
Housewares  Corp.  on  behalf  of  the  U.S. 
industry  producing  porcelain-on-steel 
cooking  ware.  In  compliance  with  the 
filing  requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  this 
merchandise  from  the  People's  Republic 
of  China  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 

InitiatioD  of  iDvestigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 


of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations.  We  have 
examined  the  petition  on  porcelain-on- 
steel  cooking  ware  fi-om  the  PRC  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  porcelain-on-steei 
cooking  ware  from  the  PRC  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  In  the  course  of 
our  investigation,  we  will  determine 
whether  the  economy  of  the  PRC  is 
state-controlled  to  an  extent  that  sales 
of  such  or  similar  merchandise  in  the 
home  market  or  to  third  country  markets 
do  not  permit  determination  of  foreign 
market  value.  If  it  is  determined  to  be  a 
state-controlled  economy,  we  will  then 
choose  a  non-state-controlled  economy 
surrogate  country  for  purposes  of 
determining  foreign  market  value.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
May  13, 1986. 

Scope  of  investigation 

The  products  covered  by  this 
investigation  are  porcelain-on-steel 
cooking  ware  including  tea  kettles, 
which  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constructed  of  steel,  and 
are  enameled  or  glazed  with  vitreous 
glasses.  These  products  are  provided  for 
in  items  654.0815,  654.0824,  and  654.0827 
of  the  Tariff  Schedule  of  the  United 
States  Annotated  [  TSUSA ). 
Kitchenware,  which  is  currently 
reported  under  item  654.0828  of  the 
TSUSA,  is  not  subject  to  this 
investigation. 

United  States  Price  and  Foreign  Market 
Value 

United  States  price  was  derived  from 
Customs  FOB  value  per  unit  and  per 
pound  of  porceiain-on-steel  cooking 
ware  from  the  PRC.  Petitioners,  alleging 
that  the  PRC  is  a  state-controlled- 
economy  country,  derived  foreign 
market  value  from  information  on  the 
Customs  values  per  unit  and  per  pound 
for  porcelain-on-steel  cooking  ware  from 
Singapore  and  Thailand,  in  accordance 
with  the  provisions  of  19  CFR 
353.36(a)(8).  Petitioners  selected 
Sinagpore  and  Thailand  as  possible 
surrogate  countries  because  they  export 
the  product  named  in  the  petition  to  the 
United  States  and  because  the 
Department  has  expressed  a  willingness 
to  use  them  as  surrogates  for  the  PRC  in 
past  investigations.  Based  on  their 
calculations  using  these  figures. 


petitioners  allege  a  dumptns  margin 
ranging  from  95  percent  to  710  percent  if 
calculated  on  the  basis  of  unit  v^ue, 
and  from  58  percent  to  112  percent  if 
calculated  on  the  basis  of  value  per 
pound. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  21. 
1986.  whether  there  is  a  reasonable 
indication  that  imports  of  porcelain-on- 
steel  cooking  ware  from  the  People's 
Republic  of  China  materially  injure,  or 
threatening  injury  to,  a  United  States 
industry.  If  its  determination  is  negative 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
December  24, 1985. 

(FR  Doc.  85-30921  Filed  12-30-85;  8:45  am) 
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IA-201-504]  i 

Porcelain-on-Steel  Cooking  Ware  From 
Mexico;  Initiation  of  Antidumping  Duty 
Investigation 

AGENCY:  International  Trade 
Administration,  Import,  Administration. 
Commerce. 

ACTION:  Notice.         ^ 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  Department 
of  Commerce,  we  are  initiating  an 
antidumpting  duty  investigation  to 
determined  whether  porcelain-on-steel 
cooking  ware  from  Mexico  is  being,  or  is 
hkely  to  be  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
these  products  materially  injure,  or 
threaten  material  injury  to,  a  United 
States  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 


preliminary  determination  on  or  before 
January  21. 1986.  and  we  will  make  ours 
on  or  before  May  13, 1986. 
EFFECTIVE  DATE:  December  31. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Wilson.  Office  of  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230:  telephone:  (202)  377-5288. 
SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  December  4. 1985.  we  received  a 
petition  filed  in  proper  form  on  behalf  of 
the  Porcelian-on-Steel  Committee  of  the 
Cookware  Manufacturers  Association 
and  General  Housewares  Corp.  with 
respect  to  porcelain-on-steel  cooking 
ware  from  Mexico.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of 
porcelain-on-steel  cooking  ware  from 
Mexico  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  lair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  if  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations.  We  have 
examined  the  petition  on  porcelain-on- 
stee'  cooking  ware  from  Mexico  and 
have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  w'e  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  porcelain-on-steel 
cooking  ware  from  Mexico  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  May  13,    ■ 
1986. 
Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  porcelain-on-steel 
cooking  ware  including  tea  kettles, 
which  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constructed  of  steel,  and 
are  enameled  or  glazed  with  vitreous 
glasses.  These  products  are  currently 
provided  for  in  items  654.0815.  654.0824. 
and  654.0827  of  the  Tariff  Schedule  of 


the  United  States  Annotated  (TSUSA). 
Kitchenware,  currently  reported  under 
item  654.0828  of  the  TSUSA  is  not 
subject  to  this  investigation. 

United  States  Price  and  F«reign  Market 
Value 

In  its  sales  at  less  than  fair  value 
allegation,  the  petitioners  based  United 
States  price  on  price  quotations.  FOB 
Nuevo  Laredo,  from  the  two  possible 
respondents.  Foreign  market  value  is 
based  on  home  market  prices  of  the 
possible  respondent,  FOB  factory.  Based 
on  the  comparison  of  United  States  price 
and  foreign  market  value,  petitioners 
allege  dumping  margins  ranging  from  ten 
percent  to  131  percent. 

Notincation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  an  administrative  protective 
order  without  the  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  January  21, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  porcelain-on- 
steel  cooking  ware  from  Mexico 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration.  — 

December  24. 1985. 

|FR  Doc.  85-30923  Filed  12-30-85:  8:45  am) 
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[A-583-508) 

Porcelaln-on-Steel  Cooking  Ware  From 
Taiwan;  Initiation  of  Antidumping  Duty 
Investigation 

AGENCY:  International  Trade 

Adminislration,  Import  Administration. 

Commerce. 

ACTION:  Notice.  ' 

SUMMARY:  On  the  basis  of  a  petition 


filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
porcelain-on-steel  cooking  ware  from 
Taiwan  is  being,  or  is  likely  to  be  sold  in 
the  United  States  at  less  than  fair  value. 
We  are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  these  products 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  January  21, 1986,  and  we 
will  make  ours  on  or  before  May  13, 
1986. 

EFFECTIVE  DATE:  December  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Wilson.  OITice  of  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-528a 

SUPPLEMENTARY  INFORMATKNC 

The  Petition 

On  December  4. 1985,  we  received  a 
petition  filed  on  behalf  of  the  Porcelain- 
on-Steel  Committee  of  the  Cookware 
Manufacturers  Association  and  General 
Housewares  Corp.  with  respect  to 
porcelain-on-steel  cooking  ware  from 
Taiwan.  In  compliance  with  the  Tiling 
requirements  of  S  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleged  that  imports  of  this 
merchandise  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations.  We  have 
examined  the  petition  on  porcelain-on- 
steel  cooking  ware  and  have  found  that 
it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
porcelain-on-steel  cooking  ware  from 
Taiwan  is  being,  or  is  likely  to  be,  sold 
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in  the  United  States  itt  less  than  (air 
value.  If  our  investigation  proceeds 
normally  we  will  make  our  preliminary 
determination  on  or  before  Mi»y  13, 1986. 
Soop*  of  Investigation 

The  products  covered  by  this 
investigation  are  porGelain-on-s4«el 
cooking  ware  includii^  tea  kettles. 
which  do  not  have  self-coRtained 
electric  beating  elements.  Ail  of  the 
foregoing  are  constructed  of  steel,  and 
are  enameled  or  glazed  with  vitreous 
glasses.  These  products  are  provided  for 
in  Items  854^)815,  654.0824.  and  654.0827 
of  the  Tariff  Schedule  of  the  United 
States  Annotated  (TSUSAJ.  JCrtchetmare 
currently  reported  under  item  654.0828 
of  the  7SUSA  is  not  subject  to  this 
investigation. 

Unttsd  States  Price  and  Foreign  Market 
Valiw 

Petitioners  based  United  States  price 
on  price  quotations  by  Taiwanese 
exporters  for  sales  to  unrelated 
purchasers.  Petitioners  based  foreign 
market  valae  on  both  constructed  value 
and.  in  the  case  of  two  companies  with 
significant  home  market  sales,  on  actual 
home  market  prices.  Based  on  the 
comparison  of  actual  home  market 
prices  and  United  Stales  price, 
petitioners  allege  dumping  margins 
ranging  from  7  percent  to  65  percent. 
Based  on  the  comparison  of  the 
constrncted  value  and  United  States 
price,  petitioners  allege  dumping 
margins  ranging  from  21  percent  to  70 
percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  ur  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  fanuary  21. 
1986.  whether  there  is  a  reasonable 
indication  that  imports  of  porcelain-on- 
steel  cooking  warre  from  Tai^van 
materiafly  injure,  or  threatening  material 
injury  to.  a  United  States  industry.  If  its 
determination  is  negative  the 
investigation  will  terminate;  otherwise. 


rt  will  proceed  according  to  the  statutory 
and  regu^tory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
December  24, 1985. 

|FR  Doc.  85-30922  Filed  12-30-85:  8:45  am) 
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(C-«3-5W| 

Inittatiofi  of  Counfvmittng  Duty 
Investtgation;  Porc«laln-On-St«ei 
Cooking  War*  From  Taiwan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  doty 
investigation  to  determine  whether 
nwnufacturers,  producers  or  exporters 
in  Taiwan  of  porcelain-on-steel  cooking 
ware,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  January  21. 1986. 

If  our  investigation  proceeds  normally, 
we  will  make  a  preliminary 
determination-on  or  before  February  27, 
1986. 

EFPECTfVE  DATE:  December  31. 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Tillman,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Admimstration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DG2023O;  telephone  (202) 
377-2438. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  4, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
Porcelain-On-Steel  Committee  of  the 
Cookware  Manufacturers  Association 
and  the  General  Housewares 
Corporation.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers  or  exporters  in  Taiwan  of 
porcelain-on-steel  cooking  ware  receive 


subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  In  addition,  the  petition 
alleges  that  such  i«^)orts  materially 
injure,  or  threaten  material  mfi»7  to,  a 
U.S.  industry  producing  a  like  product. 
Since  Taiwan  is  entitled  to  an  injury 
determination  under  section  701(b)  of 
the  Act,  the  ITC  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Taiwan  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  i 

Initiation  of  Inveattigalion 

Under  section  702tc)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
poTcetain-on-steel  cooking  ware  from 
Taiwan  and  have  found  that  it  meets  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers  or  exporters  in  Taiwan  of 
porcelain-on-steel  cooking  ware,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitste 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preiiminary 
determination  on  or  before  February  27. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  poTcelair>-on-steel 
cooking  ware,  including  teakettles, 
which  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constrncted  of  steek  and" 
are  enameled  or  glazed  with  vitreous 
glasses.  These  products  are  provided  for 
in  items  654.0815,  654.0324  and  654.0827 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  Kitchen 
ware,  currently  provided  for  under  item 
654.0828  of  the  TSUSA,  is  not  subject  to 
this  investigation. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  Taiwan  authorities 
which  allegedly  confer  subsidies  on 
manufacturers,  producers  or  exporters 
in  Taiwan  of  porcelain-on-steel  cooking 
ware.  We  are  initiating  an  investigation 
on  the  following  programs: 

•  Preferential  Export  Financing, 

•  Export  Loss  Reserves. 

•  Domestic  Benefits  under  the  Statute 
for  Encouragement  of  Investment: 
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•  Accelerated  Depreciation  and  Tax 
Holidays; 

•  Duty  Exemptioiis  and  Deferral  on 
Imported  Equrpment; 

•  Preferential  Long-Terra  Loans: 

•  Preferential  Income  Tax  Rate 
Ceiling  of  22  Percent. 

We  are  not  initiating  an  investigation 
on  the  following  programs: 

•  Tax  ExeiapUoDs  ibr  Export  Sales. 

•  Tax  Deduction  fior  Investment  in 
ProductioQ  Equipment. 

•  Domestic  Benefits  under  the  Statute 
for  Encouragement  of  Iirvestment — 
Preferential  Income  Tax  Rate  Ceiling  of 
25  Percent. 

These  pro-ams  were  detennined  not 
to  confer  subsidies  in  Final  Negative 
Countervailing  Duty  Determination: 
Welded  Carbon  Steel  Line  Pipe  from 
Taiwan  (signed  on  December  23, 198S). 
Under  the  Act,  the  non-excessive 
remission  of  indired  taxes  is  not 
considered'a  subsidy.  The  rebate  or 
exemption  conferred  by  Tax  Exemptions 
for  Export  Sales  does  not  exceed  the 
amount  of  tax  borne  by  goods  sold 
domestically.  Therefore,  this  program 
does  not  confer  counlervailable  benefits 
within  the  meaning  of  the  countervailing 
duty  law.  The  benefits  conferred  by  Tax 
Deduction  for  Investment  in  Production 
Equipment,  and  Preferential  Income  Tax 
Rate  Ceiling  of  25  percent,  are  not 
limited  to  an  industry  or  enterprise  or 
group  of  industries  or  enterprises. 
Therefore,  these  programs  do  not  confer 
countervailable  benefits  within  the 
meaning  of  the  countervailing  duty  law. 

Notificatiea  of  ITC 

Section  702(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  tfris  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  ironprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  writhout 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Detemuoation  by  ITC 

The  ITC  will  determine  by  January  21. 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  porcelain-on- 
steel  cooking  ware  from  Taiwan 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
it  will  proceed  acconfing  to  the  statutory 
procedures. 


This  notice  is  published  pursuant  to 
section  702(C)(2)  of  the  Act. 
Gilbert  B.  Kaploi. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

December  24, 1985. 

|FR  Doc.  85-30925  Filed  12-30-85;  8:45  am] 
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liHflUun  of  OountarvilliiiQ  Dvty 
InvsstlgBtioii,  PorocAoln  On^tsol 
Cooklwg  ¥fTe  From  Merioo 

AGENCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
AcnoN:  Noticfc 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Mexico  of  porcelain-on-steel  cooking 
ware,  as  described  in  the  "Scope  of 
Investigation"  section  of  tiiis  ootice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
CommisgioB  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Mexico 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  The  ITC  will 
make  its  preliminary  determination  on 
or  before  January  21, 1986.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  February  27, 1986. 
EFFECTIVE  DATE:  December  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Tillman,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-2438. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  December  4, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
Porcdain-On-Steel  Committee  of  the 
Cookware  Manufacturers  Association 
and  the  General  Housewares 
Corporation.  In  compliance  with  the 
filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Mexico  of 
porcelain-on-steel  cooking  ware  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 


(the  Act).  In  addition,  (he  petition 
alleges  ^at  such  imports  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry  producing  a  like  product 

On  April  23, 1985,  the  Office  of  the 
United  States  Trade  Representative 
announced  that  Mexico  is  a  ^'country 
under  the  Agreement",  within  the 
meaning  of  section  701(b)(2)  of  the  Act. 
Consequently.  Title  VII  of  the  Act 
applies  to  this  investigation  and  the  ITC 
is  required  to  deteimine  whether 
imports  of  the  subject  merchandise  from 
Mexico  natCTially  mjnre,  or  threaten 
material  injury  to.  a  U.S.  industry. 

Initiatioa  of  InveadgatiaB 

Under  section  702(c)  of  the  Act  we 
must  determine,  withia  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegatioDs  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  rt  contaizu 
infonnation  reasonably  availatile  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
procelain-on-steel  cooking  ware  from 
Mexico  and  have  found  that  it  meets  the 
requirements  of  secticm  702(b)  of  the 
Act.  Therefore,  we  are  initiating  a 
countervaiUng  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Mexico  of 
porcelain-on-steel  cooking  ware,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  w^ill  make  our  preliminary 
determination  on  or  before  February  27. 
1986. 

Scope  of  Investigatioii 

The  products  covered  by  this 
investigation  are  porcdain-oo-steel 
cookii^  ware,  including  teakettles. 
which  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constructed  of  steeL  and 
are  enameled  or  glazed  with  vitreous 
glasses.  TTiese  products  are  provided  for 
in  items  654.0815,  e54X)824,  and  654.0827 
of  the  Tariff  Schedules  of  the  United 
States.  Annotated.  Kitchen  ware, 
currently  reported  under  item  654.0628 
of  the  TSUSA.  is  not  subject  to  this 
investigation. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  government  of  Mexico 
which  allegedly  confer  subsidies  on 
manufacturers,  producers,  or  exporters 
in  Mexico  of  porcelain-on-steel  cooking 
ware.  We  are  initiating  an  investigation 
on  the  following  programs: 


friML"    •''jiiiiiiyiibP,J;Jil!..ii;^'iL*ii 


53356 


Federal  Register  /  Vol.  50.  No.  251  /  Tuesday.  December  31.  1985  /  Notices 


•  Fund  for  the  Promotion  of 
Exportation  of  Mexican  Manufactured 
Products  (FOMEX). 

•  Preferential  Federal  Tax  Credits 
(CEPROFI). 

•  Fund  for  Industrial  Development 
(FONEI). 

•  Energy  Discounts  and  Rebates. 

•  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN). 

•  Article  94  Loans. 

•  Accelerated  Depreciation 
Allowances. 

•  Import  Duty  Reductions  and 
Exemptions. 

•  Preferential  Vessel,  Freight, 
Terminal  and  Insurance  Benefits. 

•  Nacional  Financiera,  S.A.,  Loans 
(NAFINSA). 

•  National  Fund  for  Industrial 
Development  (FOMIN). 

•  Loans  from  the  Mexican  National 
BanJt  for  Foreign  Trade  (BANCOMEXT). 

•  Export  Credit  Insurance. 

•  Trust  For  Industrial  Parks,  Cities, 
and  Commercial  Centers  (FIDEIN).. 

•  The  Mexican  Institute  of  Foreign 
Trade  (IMCE). 

•  Port  Facilities. 

•  New  Exchange  Risks  Trust  Fund 
Program  (FICORCA). 

•  Preferential  State  Investment 
Incentives. 

Although  not  specifically  alleged  by 
petitioners,  we  are  initiating  an 
investigation  to  ascertain  whether  the 
Mexican  porcelain-on-steel  cooking 
ware  industry  receives  any  benefits 
under  the  following  programs: 

•  Foreign  Currency  Financing  of 
Imports  (PROFIDE). 

•  Government-Financed  Technology 
Development. 

Based  on  information  available  to  the 
Department,  we  are  also  initiating  an 
investigation  on  the  following  programs 
to  determine  whether  they  may 
constitute  subsidies  and  whether  they 
benefit  the  porcelain-on-steel  cooking 
ware  industry: 

S.  Drawback  Adjusted  for  Changes  in 
Exchange  Rates. 

•  Temporary  importation  Scheme. 
We  are  not  initiating  an  investigation 

on  the  following  program: 

•  National  Preinvestment  Fund  for 
Studies  and  Projects  (FONEP): 

Petitioners  allege  that  the  Mexican 
government  provides  financing  for 
economic,  technical,  and  feasibility 
studies  through  FONEP,  which  is 
administered  by  the  national 
development  bank  (NAFINSA).  In  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Bars  and  Shapes  from 
Mexico  (49  FR  32889)  (August  17, 1984), 
the  Department  ruled  that  such  loans 
are  available  to  all  companies  in  Mexico 


and  are  not  limited  to  a  speciflc 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Because 
petitioners  have  not  presented  any  new 
information  or  alleged  changed 
circumstances  with  respect  to  FONEP, 
we  are  not  initiating  on  this  program. 

Notification  of  ITC 

Section  702(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-confidential 
information.  We  also  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provrded  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  FTC  will  determine  by  January  21, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  porcelain-on- 
steel  cooking  ware  from  Mexico 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  statutory 
procedures. 

This  notice  is  published  pursuant  to 
section  702(C)(2)  of  the  Act. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
December  24, 1985. 

(FR  Doc.  85-30924  Filed  12-30-85;  8:45  am] 
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Certain  Welded  Carbon  Steel  Standard 
Pipe  and  Tube  From  India;  Preliminary 
Determination  of  Sales  at  Less  Ttian 
Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  have  preliminarily 
determined  that  certain  welded  carbon 
steel  standard  pipe  and  tube  (standard 
pipe  and  tube)  from  India  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  and  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  this  merchandise  for  two 
respondents  (Gujarat  and  Zenith)  and 
do  exist  for  the  third  (TISCO).  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 


and  we  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  March  10, 
1986. 

EFFEcnvE  date:  December  31, 1985. 

FOR  FURTHER  INFORMATION  CONTACT! 

John  Brinkmann  or  Terri  A.  Feidman, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-3965  or  (202)  377- 
0160. 

SUPPI^MENTAL  information: 
Preliminary  Determinadon 

Based  upon  our  investigation,  we  have 
preliminarily  determined  that.standard 
pipe  and  tube  from  India  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733(b)  (19  U.S.C.  1673b(b))  of  die 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  margins  preliminarily  found  for  all 
companies  investigated  are  listed  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  Hnal 
determination  by  March  10, 1986. 

Case  History 

On  July  16, 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
Standard  Pipe  and  Tube  Subcommittee 
of  the  Committee  on  Pipe  and  Tube 
Imports  (CPTI),  and  by  ^ach  of  the 
member  companies  who  produce 
standard  pipe  and  tube.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  from  India 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act  and  that  these  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  a  United  States 
industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  an 
antidumping  duty  investigation.  We 
notified  the  ITC  of  our  action  and 
initiated  such  an  investigation  on 
August  9. 1985  (50  FR  32244).  On  August 
30, 1985,  the  ITC  determined  that  there  is 
a  reasonable  indication  that  imports  of 
standard  pipe  and  tube  are  materially 
injuring,  or  threatening  material  injury 
to,  a  U.S.  industry  (50  FR  37068). 
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On  September  2t.  19B5.  we  received 
an  amendaienl  to4iie  petitiim  alleging 
critical  circumstaacea. 

On  September  6, 1985,  a  questionnaire 
was  presented  to  connsel  for 
respondents.  On  October  21  and  22, 
1985.  Tata  fron  ft  Steel  Co..  Ltd.  rnSCO) 
am!  Zenith  Steel  Pipes  ft  Industries,  Ltd. 
(Zenith)  responded  to  onr  questionnaire. 
On  November  n,  1985,  GoqaTBt  Steel 
Tubes,  lAA.  (Gajarat)  presented  a 
voluntary  response  to  our  questionnaire. 
Because  tiie  abowe-Qaoied  companies 
accounted  for  at  least  60  percent  of 
exports  of  the  merchandise  to  the  United 
Stales  during  tlie  period  of  investigation, 
we  limited  our  inveaUgation  to  them.  We 
investigated  virtiMlljr  all  saies  of 
standard  pipe  and  tube  by  tiiese 
companies  for  the  period  of  February  1. 
19SSI,  thnragh  July  31. 1965. 

Scope  of  investigation 

The  products  covered  by  this 
investigation  are  welded  carbon  steel 
pipe  and  tube  with  an  outside  diameter 
of  0.375  inch  or  more  but  not  over  16 
inches,  of  any  wall  thickness,  currently 
classifiable  in  the  Tari/f  Schedules  of 
the  United  States.  Annotated  ITSUSA), 
under  items  610.3231,  610.3234. 610.3241, 
610.3242.  610.3243.  610.3252,  610.3254. 
610.3256.  610.3258  and  €ia4925.  These 
products  are  comraoaly  referred  to  in 
the  industry  as  standard  pipe  or  tube 
produced  lo  various  ASTM 
specifications,  mosi  notably  A-120.  A- 
53  orA-135. 

Fair  Value  CoanparisoB   . 

To  determine  whether  sales  in  the 
United  States  of  the  subject 
merchandise  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  based  on  purchase  price  with  the 
(oreign  market  value. 

United  States  Price 

As  provided  in  section  772  of  the  Act, 
we  used  the  purchase  price  of  the 
subject  merchandise  as  the  United 
States  price  because  the  merchandise 
was  sold  to  nnrelated  pmrhasers  prior 
to  its  importation  into  the  United  States. 
We  calculated  the  purchase  price  based 
on  the  packed  F.O.B.  or  CftF  price  to 
unrelated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  for  foreign  inland  freight, 
ocean  freight,  government  quality 
control  and  inspection  charges,  and 
clearing/forwarding  charges.  Where 
appropriate,  we  made  additions  for  cash 
compensatory  support  (CCS)  and  duty 
drawback. 

Foreign  Market  Value 

In  aooordance  with  section  773(a)  of 
the  Act,  we  calculated  b>reign  market 


value  based  on  home  marfwt  prices.  We 
used  packed  C&F  and  FX),fi.^l<vered 
prices  to  uarelated  home  marltet 
purchasers  to  determine  the  foreign 
market  value.  We  made  deductixms, 
where  appropriate.  Cor  freight  cha;;ge8 
and  discounts.  We  made  comparisons  of 
such  or  sinular  merchandise  based  upon 
product  subgroups  selected  by 
Department  of  Commerce  industry 
experts  and.  where  appropriate,  made 
adjustments  for  differences  in  physical 
characteristics  based  upon  data 
provided  by  the  companies  and 
Department  of  Commerce  industry 
experts.  In  accordance  with  i  353.15  of 
the  Commerce  Regulations,  we  made 
circumstances  of  sale  adjustments  for 
differences  in  commissions  and  credit 
terms  in  the  two  markets  for  all 
respondents. 

We  disallowed  claimed  circumstances 
of  sale  adjustments  by  TISCO  for  the 
differences  in  ad\'ertising,  technical 
services,  legal  expenses  and  bad  debt. 
We  disallowed  these  adjustments 
because  they  were  not  directly  related 
to  sales  under  consideration  as  required 
by  §  353.15(a)  of  the  Commerce 
Regulations,  fn  addition,  we  disallowed 
an  adjustment  for  the  Import  Price 
Reimbursement  Scheme  (IPRSj  because 
there  is  no  provison  in  the  law  for  snch 
an  adjustment. 

We  made  currency  conversions  in 
accordance  with  S  353.36(aKl)of  the 
CoBiiaerce  Regulations,  using  certified 
exchange  rates  as  furoislied  by  the 
Federal  Reserve  Bank  of  New  York. 

Critical  Circumstances 

The  petitioners  alleged  that  imports  of 
standard  pipe  and  tube  froan  India 
present  "critical  drcomstaDces."  Under 
section  733(e)(1)  of  the  Act,  critical 
circumstances  exist  if  we  detennine  (1) 
there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  dass 
or  kind  of  the  merchandise  whirh  is  the 
subject  of  the  investigation  or  the  person 
by  whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  seflmg  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  its  fair  value,  and  (2)  there  have 
been  massive  imports  of  the  class  or 
■  kind  of  merchandise  that  is  the  subject 
of  the  investigation  over  a  rrfatively 
short  period. 

In  determining  whether  there  is  a 
history  of  dumping  of  standard  pipe  and 
tube  ^om  India  m  the  United  States  or 
elsewhere,  we  reviewed  past 
antidumping  findings  of  the  Department 
of  the  Treasury  as  well  as  past 
Department  of  Commerce  antidumping 
duty  orders.  We  also  reviewed  ^e 
antidumping  actions  of  other  countries. 


We  did  not  find  that  there  was  a  history 
of  damping  of  standaid  pipe  and  tube  in 
the  United  Siaies  or  daewhere. 
Thereibre.  we  coosidened  whether  there 
is  reason  to  believe  or  suspect  that 
importers  of  this  product  knew  or  should 
have  known  that  it  was  being  sold  at 
less  than  fair  vahte.  For  Zenith  and 
Gujarat,  we  fouad  the  dumping  maigins 
too  smaU  to  lead  us  to  believe  imfxvters 
knew  these  tinmt  wen  dumpiag.  For 
TISCO.  we  ibund  that  the  nai^in  of 
dumpiag.  50.37%,  was  large  enough  so 
that  importers  knew  or  should  have 
known  that  the  products  wider 
inwostigatiap  were  betog  sold  at  leas 
thoa  fair  value. 

Since  for  Zenith  and  Gujarat,  we  cfid 
not  find  a  hislory  of  dwBping  in  the 
United  States  or  elsewhere,  dot  did  we 
find  any  reaaoa  to  believe  or  sosped 
that  inqmrters  of  this  pnxiuct  knew  or 
shouU  have  known  that  it  was  being 
sold  at  less  than  fair  value,  we  did  not 
need  to  consider  whether  there  have 
been  massive  ia^>arts  from  Zenith  and 
Gti>arat  over  a  relatively  short  period. 
Therefore,  for  the  reasons  described 
above.  %ve  prelimiaarily  determine  that 
critical  ctrcuautames  do  not  exist  with 
reelect  to  standard  pipe  and  tube  hum 
Zenith  and  GuiaFaL 

Since  we  faaad  reason  to  believe  our 
suspect  that  iaaporters  of  pipe  and  tabe 
from  TISCO  kiMw  or  thouid  have 
known  that  this  product  was  being  sold 
at  less  than  fair  value,  we  considered 
the  issue  of  massive  imports  from  TICO. 
We  generally  consider  the  following 
concerning  massive  imports:  (1)  Recent 
treads  in  import  penetration  level;  (2) 
whether  imports  have  sui;ged  recently; 

(3)  whether  recent  iinpoi  ts  are 
signincaatly  above  the  average 
calculated  over  the  last  three  years:  and 

(4)  whether  the  pattern  of  iatports  over 
that  three  year  period  may  be  explained 
by  seasonal  swif^. 

In  considering  this  qoestion.  we 
analyzed  recent  trade  statistics  on 
import  levels,  import  penetration  ratios 
for  standard  pipe  and  tube  from  India 
for  equal  periods  immediately  preceding 
and  following  the  filing  of  the  petition, 
and  seasonal  factors.  Based  on  onr 
analyms  of  recent  trade  data,  we  find 
that  imports  of  standard  pipe  and  tnbe 
from  India  dnring  the  period  subsequent 
to  receipt  of  the  petition  have  been 
massive  when  compared  to  recent 
import  levris  and  import  penetration 
ratioB.  Therefore,  we  determine  that 
critical  ciroemstanoes  exist  with  respect 
to  imports  of  standard  pipe  and  tube 
from  TTSCO,  who  accomrted  for  the 
majority  of  the  exports.  We  have 
notified  the  International  Trade 
Commission  (ITC)  of  this  determination. 
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Verification 

As  provided  in  section  776(a)  of  the 
Act.  we  will  verify  all  data  used  in 
reaching  the  final  determination  in  this 
investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  United 
Stales  Customs  Service  to  suspend 
liquidation  of  all  entries  of  standard 
pipe  and  tube  from  India  produced  by 
Zenith  and  Gujarat  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Fegister.  With  respect  to  entries  of  pipe 
and  tube  by  TISCO,  the  suspension  of 
liquidation  and  security  requirement 
will  apply  to  all  unliquidated  entries  of 
the  subject  merchandise  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  day, 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price  as  shown  in  the  table 
below.  The  suspension  of  hquidation 
will  remain  in  effect  until  futher  notice. 
The  margins  are  as  follows: 


1 

•n/MUnr/ 

percemage 

TL«;f«          

5037 

7>"<h 

501 

G<j|S« 

oez 

AH  other  manutacturers/producan/exporlers 

27  29 

ITC  Notification 

In  accordance  with  section  733(f]  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  or  files,  provided  the  ITC 
confirms  that  it  will  not  disclose  such 
information,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
The  ITC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry  before 
the  later  of  120  days  after  we  make  our 
pcrliminary  affirmative  determination, 
or  45  days  after  we  make  our  final 
determination. 


Public  Comment 

In  accordance  with  i  353.47  or  our 
regulations  (19  CFR  353.47).  If  requested, 
we  will  hold  a  Dublic  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  February 

17. 1985,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14lh  Street  and 
Constitution  Avenue,  NW.,  Washington, 
E)C  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  3099B,  at  the  above  address 
within  10  days  of  this  notice's 
publication.  Request  should  contain:  (1) 
The  party's  name,  address,  and 
telephone  number  (2)  the  number  of 
participants:  (3)  the  reason  for  attending; 
and  (4J  a  list  of  the  issues  to  be 
discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  February 

10. 1986.  Oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
30  days  of  publication  of  this  notice,  at 
the  above  address  in  at  least  10  copies. 
Gilbert  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

A  dminislration. 

Decemlier  23. 1985. 

[FR  Doc.  85-30874  Filed  12-30-85;  8;45  am] 

BIUJNQ  CODE  aSIO-OS-M 


[A-479-5011        I 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  From  Yugoslavia; 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

action:  Notice. 

summary:  We  have  preliminary 
determined  that  certain  welded  carbon 
steel  pipe  and  tube  products  (standard 
pipe  and  tube)  from  Yugoslavia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  and 
that  "critical  circumstances"  do  not 
exist  with  respect  to  imports  of  the 
merchandise  under  investigation.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination,  and  we  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  as  described  in  the 
"Suspension  of  liquidation"  section  of 
this  notice.  If  this  investigation  proceeds 


normally,  we  will  make  a  final 
determination  by  March  10, 1986. 

EFFECTIVE  DATE:  December  31, 1985. 

FOII  FUflTHEfl  INFORMATION  CONTACT: 

John  Brinkmann,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  203Q;  telephone:  (202) 
377-3965.  \ 

SUPPLEMENTARY  INFOMlATION: 

Preliminary  Determination 

Based  upon  our  investigation,  we  have 
preliminarily  determined  that  standard 
pipe  and  tube  from  Yugoslavia  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  for  in  section  733(b)  (l9  U.S.C. 
1673b(b))  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  margin 
preliminarily  found  for  the  one  company 
investigated  is  listed  in  the  "Suspension 
of  liquidation"  section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  a  final 
determination  by  March  10, 1986. 

Case  History  > 

On  July  16. 1985,  we  received  a 
petition  in  proper  form  filed  by  the 
Standard  Pipe  and  Tube  Subcommittee 
and  the  Line  Pipe  Subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTI)  and  by  each  of  their  member 
companies  who  produce  standard  pipe 
and  tube  and  line  pipe.  In  compliance 
with  the  filing  requirements  of  S  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleged  that  imports 
of  the  subject  merchandise  from 
Yugoslavia  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate 
antidumping  duty  investigations.  We 
notified  the  ITC  of  our  action  and 
initiated  such  investigations  on  August 
5, 1985  (50  FR  32246).  On  August  30, 
1985,  the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
standard  pipe  and  tube  from  Yugoslavia 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  On 
August  30. 1985,  the  ITC  also  determined 
pursuant  to  section  733  (a)  of  the  Act  (19 
U.S.C.  1673  b{a)),  that  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 


1 
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United  States  is  materially  retarded,  by 
reasons  of  imports  from  Yugoslavia  of 
welded  carbon  steel  line  pipes  and 
tubes  (50  FR  37068). 

On  September  24, 1985  we  received  an 
amendment  to  the  petition  alleging 
critical  circumstances. 

On  September  11. 1985,  questionaires 
were  sent  via  certified  mail  to  2 
Yugoslavian  companies,  "FZC  11 
Oktomvri"  (Oktomvri)  and  "Zeljezara 
Sisak".  We  received  a  response  from 
Zeljezara  Sisak  on  November  13, 1985. 
In  a  letter  dated  November  27, 1985,  the 
Department  requested  supplemental 
information  from  Zlejezara  Sisak  that 
was  received  on  December  12. 
Imformation  contained  in  the  responses 
of  Oktomvri  established  that  this 
company  did  not  have  any  sales  to  the 
United  States  during  the  period  of 
investigation.  Therefore,  for  purposes  of 
this  investigation,  Zeljezara  Sisak  is  the 
only  Yugoslavian  respondent. 

Scope  of  Investigation 

I     The  products  covered  by  this 
investigation  are  wedled  carbon  steel 
pipe  and  tube  products  with  an  outside 
diameter  of  .375  inch  or  more  but  not 
over  16  inches,  of  any  wall  thickness, 
currently  classifiable  in  the  Tariff 
Schedules  of  the  United  States. 
Annotated  (TSUSA)  under  items 
610.3231,  610.3234,  610.3241,  610.3242. 
610.3243.  610.3252,  610.3254,  610.3256, 
610.3258.  and  610.4925.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  tube,  are  produced  to 
various  ASTM  specifications,  most 
notably  A-120,  A-53,  or  A-135. 

We  investigated  sales  of  the  subject 
merchandise  during  the  period  February 
1, 1985  to  July  31. 1985.  Since  Zeljezara 
Sisak  accounts  for  virtually  all  exports 
of  the  merchandise  from  Yugoslavia,  we 
limited  our  investigation  to  them. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value. 

U.S.  Price 

As  provided  in  section  772  of  the  Act, 
we  used  the  purchase  price  of  standard 
pipe  and  tube  to  represent  the  United 
States  price  for  sales  by  the  respondent 
because  the  merchandise  was  sold  to 
unrelated  purchasers  prior  to  its 
importation  into  the  United  States. 

We  calculated  the  purchase  price  on 
the  packed,  f.o.b..  Yugoslavian  port  price 
to  unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight. 


Foreign  Market  Value 

In  accordance  with  section  733  of  the 
Act.  we  used  home  market  prices  as  the 
basis  for  foreign  market  value.  We 
calculated  the  home  market  price  on  the 
basis  of  the  f.o.b..  packed  price  to 
unrelated  purchasers.  Home  market 
prices  were  derived  from  home  market 
price  lists  which  the  respondent  stated 
were  adhered  to  during  the  period  of 
investigation. 

In  calculating  foreign  market  value  we 
made  currency  conversions  to  United 
States  dollars  in  accordance  with 
§  353.56(a)(1)  of  the  regulations. 

Verification 

As  provided  on  section  776(a)  of  the 
Act.  we  will  verify  all  data  used  in 
reaching  the  final  determination  in  this 
investigation.  We  will  use  standard 
verification  procedures,  including 
examination  of  relevant  sales  and 
financial  records  of  the  company. 

Preliminary  Negative  Determination  of 
Critical  Circumstances 

Counsel  for  the  petitioners  alleged 
that  imports  of  standard  pipe  and  tube 
from  Yugoslavia  present  "critical 
circumstances."  Under  section  733(e)  of 
the  Act,  critical  circumstances  exist  if 
we  have  a  reasonable  basis  to  believe  or 
suspect  that  (1)  there  is  a  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  class  or  kind  of  the 
merchandise  which  is  the  subject  of  the 
investigation;  or  the  person  by  whom,  or 
for  whose  account,  the  merchandise  was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  fair  value;  and 
(2)  there  have  been  massive  imports  of 
the  class  or  kind  of  merchandise  that  is 
the  subject  of  the  investigation  over  a 
relatively  short  period. 

In  determining  whether  there  were 
massive  imports  we  generally  consider 
the  following:  (1)  Recent  trends  in 
import  penetration  levels,  (2)  whether 
imports  have  surged  recently.  (3) 
whether  the  recent  imports  are 
significantly  above  the  average 
calculated  over  the  last  three  years;  and 
(4)  whether  the  pattern  of  imports  over 
that  three  year  period  may  be  explained 
by  seasonal  swings. 

In  considering  this  question,  we 
analyzed  racent  trade  statistics  on 
import  levels  and  import  penetration 
ratios  for  standard  pipe  and  tube  from 
Yugoslavia  for  the  periods  immediately 
preceding  and  subsequent  to  the  filing  of 
the  petition.  Based  on  our  analysis  of 
recent  trade  data,  we  find  that  import  of 
standard  pipe  and  tube  from  Yugoslavia 
during  the  period  subsequent  to  the 


receipt  of  the  petition  have  not  been 
massive  when  compared  to  recent  levels 
and  import  penetration  ratios. 
Accordingly,  we  did  not  have  to  reach  a 
determination  with  respect  to  a  history 
of  dumping  or  whether  the  importers 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
under  investigation  at  less  than  fair 
value. 

Therefore,  we  preliminarily  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  standard  pipe 
and  tube  from  Yugoslavia. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  United 
States  Customs  Service  to  suspend 
liquidation  of  all  entries  of  standard 
pipe  and  tube  from  Yugoslavia  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  amount  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  this  investigation  exceeds  the  United 
States  price  as  shown  in  the  table 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

Article  VI,  paragraph  5,  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "no  product  shall  be 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization".  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  dumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  the 
level  of  export  subsidies,  as  determined 
in  the  countervailing  duty  order  on 
standard  pipe  and  tube  fitim  Yugoslavia 
will  be  subtracted  from  the  dumping 
margin  for  deposit  or  bonding  purposes. 
The  weighted-average  mai^n  is: 


Manutacture/seAers/exporters 


2el)ezafa  Sisak 

All  other  manufacturers/ptoducflrs/aviorters.. 


31.2* 
31.24 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
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infonnation  in  our  file*,  provided  the 
rrc  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  oonsent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injiiry  to,  a  United 
States  industry  before  the  later  of  120 
days  after  we  make  our  preliminary 
affirmative  determination,  or  45  days 
after  we  make  our  final  determination. 

Public  Comment 

In  accordance  with  1  J  333.47  of  our 
regulations  (19  CFR  353.47),  if  requested, 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
conmient  on  this  preliminary 
determination  at  10  ajn.  on  February  11, 
1986  at  the  United  States  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B099.  at  the  above  address  within 
10  days  of  Die  publication  of  this  notice. 
Requests  should  contain:  (1]  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed. 

In  addition,  prehearing  briefs  in  at 
least  10  copies  must  be  submitted  to  the 
Deputy  Assistant  Secretary  by  February 
4, 1986.  Oral  presentations  wiU  be 
limited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  within 
30  days  of  the  publication  of  this  notice, 
at  the  above  address  and  in  at  least  10 
copies. 

December  23.  tSSS. 
Gilbert  B.  KapUa. 

Deputy  Assistant  Secretaryfor  Import 
A  dminiatration. 

(FR  Ooc  SB-aOSTl  Filed  12-30-66:  &-45  am) 
BiLLmacooe  ssio-os-m 


[C-479-S03] 

Final  AfflrmathM  Countervailing  Duty 
Determlnationa  and  Countarvaiting 
Duty  Orders;  Certain  Welded  CartKm 
Steel  Pipe  and  Tut>e  Products  From 
Yugoslavia . 

A3CJICV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  Aat  certain 
benefits  which  constitate  bounties  or 
grants  witfain  the  meaning  of  the 


countervailing  duty  law  are  being 
provided  to  producers,  manufacturers  or 
exporters  in  Yugoslavia  of  certain 
welded  carbon  steel  pipe  and  tube 
products.  The  estimated  net  boimty  or 
grant  for  the  review  period  is  74.50 
percent  ad  valorem. 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Yugoslavia  that  are 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  on  entries  of  these 
products  in  the  amount  equal  to  the 
estimated  net  bounty  or  grant. 
EFFECTIVE  DATE  December  31, 1985. 
FOR  RIHTHER  INFORMATION  CONTACT: 
Thomas  Bombelles  or  Barbara  Tillman, 
OfHce  of  Investigations,  Import 
AdministratitHi,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  377-3174,  or  (202)  377- 
2438. 
SUPPLEMENTARY  INFORMATION: 

Final  Detenainations  and  Orders 

Based  upon  our  investigations,  we 
determine  that  certain  benefits  which 
constitute  boimties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  producers,  manufacturers  or 
exporters  in  Yugoslavia  of  certain 
welded  carbon  steel  pipe  and  tube 
products.  For  purposes  of  these 
investigations,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Export  Bonuses. 

•  Preferential  Export  Credit. 

•  Foreign  Exchange  Retention 
Scheme. 

The  estimated  net  bounty  or  grant  for 
the  review  period  for  certain  xvelded 
carbon  steel  pipe  and  tube  products  is 
74.50  percent  ad  valorem. 

Case  History 

On  July  18, 1985,  we  received  a 
petition  in  proper  form  from  the 
standard  pipe  and  tube  subcommittee 
and  the  line  pipe  subcommittee  of  the 
Committee  on  Pipe  and  Tube  Imports 
(CPTl)  and  by  each  of  their  member 
companies  which  produce  standard  pipe 
and  tube  and  line  pipe.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  our  regulations  (19  CFR  355.26),  the 
petition  alleges  that  manufacturers, 
producers  or  exporters  in  Yugoslavia  of 
certain  welded  carbon  steel  pipe  and 
tabe  products  receive  benefits  which 
constitute  boimties  or  grants  within  the 
meaning  of  section  303  of  the  Act. 


Since  Yugoslavia  is  not  a  "country 
under  (he  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
sections  303(a)(1)  and  303(b)  of  the  Act 
apply  to  diese  investlgatfons. 
Accordingly,  petitioners  are  not  required 
to  allege  that,  and  the  U.S.  International 
Trade  Commission  (ITC)  is  not  required 
to  determine  whether,  imports  of  these 
products  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry  (19 
U.S.C  1303  (a)(1).  (b)). 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  August  5, 1985,  we  initiated  such 
investigations  (50  FR  32247).  We  stated 
that  we  expected  to  issue  our 
preliminary  determinations  on  or  before 
October  9, 1985. 

We  presented  detailed  government 
and  company  questionnaires  concerning 
the  allegations  to  the  government  of 
Yugoslavia  in  Washington,  DC  on 
August  15, 1985,  and  we  requested  a 
response  by  September  16, 1985.  We  did 
not  receive  responses  on  September  16 
from  the  government  or  any 
manufacturers,  producers  or  exporters 
of  the  subject  merchandise  in 
Yugoslavia. 

On  October  2, 1985,  we  informed  the 
government  of  Yugoslavia  that  if  we  did 
net  receive  responses  to  our 
questionnaires  by  October  Ifl,  1965,  we 
might  have  to  use  the  best  information 
available  for  our  final  determinations  as 
required  by  §  355..T9  of  our  regulations 
(19  CFR  355.39).  On  October  9, 1985,  we 
made  our  preliminary  affirmative 
determinations  stating  that  benefits 
which  constitute  botmties  or  grants  are 
being  provided  to  producers, 
manufacturers  or  exporters  in 
Yugoslavia  of  carbon  steel  pipe  and  tube 
products  (50  FR  41921).  Because  we  had 
not  received  a  response  from  the 
Yugoslav  government  or  companies,  we 
based  our  preliminary  determinations 
on  the  best  information  available,  which 
was  information  supplied  by  the 
petitioners.  On  October  14, 1965,  the 
government  of  Yugoslavia  requested 
that  the  deadline  for  submitting  a 
response  be  further  extended.  On 
October  18, 1985,  we  informed  the 
government  of  Yugoslavia  that  we 
would  consider  for  our  final 
determinations  complete  responses  if 
they  were  submitted  to  us  in  proper 
form,  in  Washington,  DC,  no  later  than 
November  1, 1985. 

On  November  8, 1986,  the  government 
of  Yugoslavia  submitted  partial 
responses  which  included  information 
from  the  government,  Zeljezara  Sisak 
Integrated  Metallurgical  Works  (Sisak), 
and  F.Z.C.  11  Oktomvri  Works  (11 
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Oktomvri).  We  thoroctghly  reviewed 
these  partial  responses  and  determined 
that  none  of  the  questions  asked  in  the 
questionnaires  was  answered 
adequately.  The  government  response 
failed  to  provide  even  the  basic 
information  requested  in  all 
countervailing  duty  questionnaires  such 
as  the  names  and  addresses  of  all 
producers  and  exporters  of  the  subject 
mechandise  to  the  United  States, 'value 
and  volume  of  sales  figures  of  the 
subject  merchandise,  the  fiscal  year  for 
each  company,  Yugoslav  tariff  schedule 
numbers  for  the  subject  merchandise, 
end  general  banking  and  financial  data 
relevant  to  the  case.  The  government 
provided  some  general,  but  incomplete, 
information  on  five  alleged  subsidy 
programs.  The  government  provided  no 
response  whatsoever  to  our  questions 
on  three  other  alleged  subsidy  programs. 

The  response  of  Sisak  was  also 
unusable  because  it  omitted  the  figures 
for  value  of  both  total  sales  and  export 
sales  in  1984.  These  statistics  are 
necessary  for  the  Department  to 
calculate  the  benefit  from  any  potential 
subsidy  received  by  the  company.  In 
addition,  we  cannot  evaluate  company 
responses  without  complete  and 
detailed  information  from  the 
government  regarding  alleged  subsidies. 
The  response  of  11  Oktomvri  provided 
virtually  no  information  regarding  our 
program-specific  questions  and,  thus, 
cannot  be  considered  as  responsive  to 
our  questionnaire. 

On  November  22. 1985.  we  informed 
the  government  of  Yugoslavia  that  the 
November  8  responses  were  inadequate 
and  that,  therefore,  our  final 
determinations  would  be  based  on  the 
best  information  available,  as  required 
by  §  355.39  of  our  regulations  (19  CFR 
355.39). 

In  our  "Notice  of  Initiation"  of  these 
cases,  we  stated  that  we  considered 
Yugoslavia  to  be  a  market  economy  for 
the  purpose  of  initiation  (50  FR  32247). 
We  based  our  decision  on  information 
provided  in  the  petition,  as  well  as 
material  gathered  by  us  independent  of 
the  petition.  Because  the  government  of 
Yugoslavia  has  not  submitted  an 
adequate  response,  or  made  any 
arguments  in  other  submissions  that 
Yugoslavia  is  not  a  market  economy,  we 
determine  that  Yugoslavia  is  a  market 
economy  for  the  purposes  of  these 
investigations. 

We  initiated  an  investigation  on  line 
pipe,  as  defined  in  the  "Scope  of 
Investigations"  section,  based  on 
information  supplied  by  the  petitioners 
that  an  importer  has  made  an 
irrevocable  offer  of  sale  of  line  pipe  for 
delivery  in  the  United  States  in. the 
second  half  of  1985  or  the  first  quarter  of 


1986.  The  response  of  11  C^tomvri 
indicates-that  the  company  has 
contracted  to  sell  line  pipe  to  the  United 
States  in  1985  and  1986.  Therefore,  on 
the  basis  of  best  infonnation  available, 
we  determine  that  there  is  a  "likelihood" 
of  sale  of  line  pipe  within  the  meaning  of 
section  701(a)  of  the  Act  and  line  pipe 
remains  within  the  scope  of  these 
investigations. 

Scope  of  investigatioiM 

The  products  covered  by  these 
investigations  are: 

(1)  Welded  carbon  steel  pipe  and  tube 
with  an  outside  diameter  of  .375  inch  or 
more  but  not  over  16  inches,  of  any  wall 
thickness,  currently  classifiable  in  the 
Tariff  Schedules  of  the  United  States, 
Annotated  (TSUSA),  under  items 
610.3231,  610.3234,  610.3241,  610.3242, 
610.3243,  610.3252,  610.3254, 610.3256, 
610.3258,  and  610.4925.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  structural  tubing,  are 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53  or  A-135;  and 

(2)  Welded  carbon  steel  line  pipe  with 
an  outside  diameter  of  .375  inch  or  more 
but  not  over  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch, 
currently  classifiable  in  the  TSUSA 
under  items  6ia3208  and  610.3209. 
These  products  are  produced  to  various 
API  specifications  for  line  pipe,  most 
notably  API-5L  or  API-5LX. 

Analysis  of  Programs 

Because  we  did  not  receive  sufficient 
responses  to  oar  questionnaires,  we  are 
using  the  best  information  available  as 
required  under  S  355.39  of  oor 
regulations  (19  CFR  355.39).  adversely 
inferring  countervailability  and  receipt 
of  benefits  based  on  the  absence  of 
adequate  responses.  The  Department 
has  no  record  of  past  countervailing 
duty  investigations  or  administrative 
reviews  involving  Yugoslavia  and, 
therefore,  we  are  unable  to  include  our 
own  information  in  determining  whether 
the  benefits  alleged  in  the  petition  are 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  We  also 
sought  and  examined  other  sources  of 
information  on  the  Yugoslav  economy 
and  trade  regime.  This  reseach  did  not 
yield  any  information  sufficiently 
specific  to  the  allegations  to  supplement 
or  replace  petitioners*  estimates  of 
benefits  as  as  best  information 
available.  Therefore,  as  best  information 
available,  we  are  using  petitioners' 
information  regarding  the 
countervailability  and  level  of  benefits 
of  the  alleged  subsidy  programs. 

We  are  classifying  those  programs  for 
which  the  petitioners  provided  no 


numerical  estimates  of  benefits  as 
"Programs  For  Which  We  Have  No 
Infonnation".  We  will  investigate  these 
programs  in  the  administrative  review  of 
this  case  Under  section  751  of  Ate  Aat  if 
such  a  review  is  requested. 

I.  Programs  Delwrniiiwd  to  Confar 
Bounties  or  Grants 

We  determined,  based  on  best 
information  available,  that  bounties  or 
grants  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Yugoslavia  of  certain  welded  carbon 
steel  pipe  and  tube  products  under  the 
following  programs: 

A.  Export  Bonuses 

Petitioners  allege  that  export  bonuses 
are  paid  to  designated  priority  indnstiies 
in  Yugoslavia.  These  payments,  whidi 
can  be  as  high  as  25  percent  of  the  vahie 
of  export  sales,  are  bestowed  on  a 
company  within  a  prionty  industry  by 
Regional  Committees  for  Foreign 
Economic  Relations  (CIFERs).  According 
to  information  submitted  by  the 
petitioners,  iron  and  steel  was 
designated  as  a  priority  industry  in  the 
1981-1965  national  development  plan. 
As  best  infonnation  available,  we 
determine  that  the  companies  under 
investigation  received  bonuses  on 
exports  from  the  CIFERs  in  their  regions. 
To  determine  the  amount  of  the  benefit 
conferred  by  this  program,  we  assiune 
that  the  highest  rate  of  bonus  quoted  in 
the  petition  was  provided  on  exports  of 
the  subject  merchandise  to  the  United 
States.  On  this  basis,  we  determine  an 
estimated  net  bounty  or  grant  of  25.00 
percent  ad  valorem. 

B.  Preferential  Export  Credit 

Petitioners  allege  that  exporters  in 
Yugoslavia  have  access  \o  short-term 
credit  from  the  National  Bank  of 
Yugoslavia  and  long-term  credit  from 
the  Yugoslav  Bank  for  Intenutiooal 
Economic  Cooperation  at  interest  rates 
in<:on8i8tent  with  commercial 
considerations.  According  to 
information  supplied  in  the  petition,  die 
short-  and  long-term  commercial  lending 
rates  in  July  1984  were  48  percent  per 
annum,  while  the  interest  rate  for  export 
loans  was  between  27  and  42  percent 
per  annun.  As  best  information 
available,  we  determine  that  the 
companies  under  investigation  financed 
100  percent  of  their  exports  at  the  lowest 
rate  possible,  27  percent.  To  calculate 
the  benefit  from  this  program,  we  took 
the  difference  between  the  commercial 
lending  rate  supplied  in  the  petition,  48 
percent  per  year,  and  the  27  percent 
annual  rate.  We  thus  determine  an 
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estimated  net  bounty  orgrant  of  21.00 
percent  ad  valorem.  •  - 

C.  Foreign  Exchange  Retention  Scheme 

Petitioners  allege  that  exporters  of 
standard  pipe  and  tube  and  line  pipe  in 
Yugoslavia  benefit  from  a  foreign 
exchange  retention  scheme  which 
permits  exporting  companies  to  retain 
their  foreign  exchange  earnings. 
According  to  information  submitted  in 
the  petition,  exporters  that  earn  foreign 
exchange  in  excess  of  the  amount  they 
need  to  pay  for  imports  are  allowed  to 
retain  a  certain  amount  for  their  own 
purposes  and  not  turn  it  in  to  the 
government  at  the  official  exchange 
rate.  Petitioners  state  that  exporters  may 
sell  foreign  exchange  at  a  premium  over 
the  offlcial  exchange  rate,  thus  receiving 
a  benefit  from  the  right  to  retain  foreign 
exchange  earned  from  export  sales. 

Petitioners  further  argue  that  this 
benefit  confers  an  export  bounty  or 
grant  because  foreign  exchange  sold  by 
exporters  at  a  premium  yields  more 
dinars  than  importers  pay  to  purchase 
the  equivalent  amount  of  foreign 
exchange  for  imports.  Because  we  have 
not  received  an  adequate  response  to 
our  questionnaires  in  this  case,  and  we 
have  not  been  able  to  uncover  any 
i.nformation  on  this  program  other  than 
that  supplied  by  the  petitioners,  we 
accept  petitioners'  characterization  of 
this  program.  We  have  no  way  of 
knowing  whether  exporters  in 
Yugoslavia  do  in  fact  have  the  ability  to 
sell  foreign  exchange  at  a  premium  over 
the  official  exchange  rate  and  whether 
this  right  would  confer  a  bounty  or 
grant.  Therefore,  as  best  information 
available,  we  determine  that  this 
program  constitutes  a  bounty  or  grant  to 
exporters  of  standard  pipe  and  tube  and 
line  pipe  in  Yugoslavia.  To  calculate  the 
benefit,  we  assume  that  the  companies 
under  investigation  received  a  bounty  or 
grant  equal  to  the  highest  amount  of 
benefit  calculated  by  the  World  Bank  in 
an  analysis  of  the  foreign  exchange 
retention  scheme  provided  by  the 
petitioners.  On  this  basis,  we  determine 
an  estimated  net  bounty  or  grant  of  28.50 
percent  ad  valorem. 

II.  Programs  for  Which  we  Have  no 
Infonnalion 

Information  regarding  the  level  of 
benefits  received  under  the  following 
programs  was  not  supplied  by 
petitioners.  We  have  also  been  unable 
to  develop  any  information  on  the 
potential  countervailability  of  these 
programs  or  on  the  level  of  benefits  from 
any  sources  other  than  the  petition. 
Therefore,  we  determine  that  we  have 
ro  information  from  which  to  determine 
whether  these  programs  are  bounties  or 


grants  and,  if  »o.  how  to  quantify  the 
possible  benefits  conferred  by  the 
following  programs: 

A.  Export  Credit  Insurance 

Petitioners  allege  that  the  Yugoslav 
Bank  of  International  Economic 
Cooperation  (YBIEC)  provides  export 
credit  insurance  to  exporters  at  rates 
and  on  terms  inadequate  to  cover  its 
long-term  operating  costs.  Since  the 
respondents  did  not  provide  an 
adequate  response  in  these 
investigations,  and  neither  the 
petitioners  nor  the  Department  was  able 
to  find  information  upon  which  to 
estimate  a  benefit  from  this  program,  we 
cannot  quantify  the  amount  of  any 
bounty  or  grant  that  may  be  received. 

B.  Income  Tax  Exemptions  on  Export 
Earnings 

Petitioners  allege  that  exporters  of 
standard  pipe  and  tube  and  line  pipe 
may  receive  income  tax  exemptions  on 
export  earnings.  We  did  not  receive  a 
usable  response  to  our  questionnaires  in 
this  case,  and  neither  petitioners  nor  the 
Department  was  able  to  develop 
information  on  which  to  base  a 
determination. 

C.  Import  Duty  Refunds  and  Duty 
Exemptions  on  Non-Physically 
Incorporated  Imported  Inputs 

Petitioners  allege  that  the  government 
of  Yugoslavia  refunds  import  duties  or 
permits  duty-free  importation  of  goods 
and  services  on  inputs  other  than  those 
physically  incorporated  in  the  final 
exported  product.  Because  the 
respondents  did  not  provide  a  sufficient 
response  in  this  case  and  the  petitioners 
were  unable  to  provide  information  as 
to  whether,  or  to  what  degree,  the  pipe 
and  tube  industry  receives 
countervailable  benefits  under  this 
program,  we  cannot  determine  whether 
this  program  provides  a  bounty  or  grant 
or  quantify  any  estimated  bounty  or 
grant. 

D.  Preferential  Credit  for  Priority  Sector 
Development 

Petitioners  allege  that  ferrous 
metallurgy  in  the  1981-1985  national 
development  plan  is  designated  as  a 
priority  sector  and,  therefore,  receives 
preferential  access  to  investment  funds. 
Petitioners  further  allege  that  other 
benefits  may  be  available  on 
preferential  terms  to  encourage 
development.  The  respondents  have  not 
provided  information  about  any  benefits 
available  to  industries  located  in 
designated  priority  sectors.  Neither  the 


petitioners  nor  the  Department  was  ablp 
to  find  any  ieformation  regarding  the 
level  of  benefits  or  potential 
countervailability  of  this  program.     - 

E.  Loans  to  Firms  in  Less  Developed 
Regions 

Under  the  Yugoslav  Law  on 
Permanent  Funds  to  Finance 
Underdeveloped  Regions,  federal  funds 
are  channelled  to  enterprises  through 
regional  governments.  Petitioners  allege 
that,  given  the  priority  attached  to  the 
steel  industry,  it  is  likely  that  the 
regional  governments  have  provided 
low-interest  loans  to  the  steel  industry 
to  promote  development  in  the  less 
developed  regions  of  the  country. 
Because  we  have  not  received  a 
complete  response  in  this  case,  and 
petitioners  did  not  provide  any 
information  on  the  amount  of  benefit 
conferred  by  this  program,  we  do  not 
have  any  information  on  which  to 
quantify  a  bounty  or  grant. 

Best  Information  Available 

In  accordance  with  section  776(b)  of 
the  Act.  we  used  the  best  information 
available  in  making  our  final 
determinations. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  submit  written  views  in 
accordance  with  S  355.34  of  our 
regulations  (19  CFR  355.34).  No  written 
comments  were  received.  We  also 
afforded  the  parties  to  the  proceeding  an 
opportunity  to  present  views  orally 
before  the  Department  at  a  public 
hearing  in  accordance  with  S  355.35  of 
our  regulations  (19  CFR  355.35).  No 
hearing  was  requested. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  ordered 
in  our  preliminary  affirmative 
determinations  shall  remain  in  effect 
until  further  notice  (50  FR  41921).  The 
estimated  net  bounty  or  grant  for  duty 
deposit  purposes  is  74.50  percent  C7(/ 
valorem.  In  accordance  with  section 
706(a)(3)  of  the  Act.  we  are  directing  the 
U.S.  Customs  Service  to  require  a  cash 
deposit  in  the  amount  indicated  above 
for  each  entry  of  certain  welded  carbon 
steel  pipe  and  tube  products  from 
Yugoslavia  which  is  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  assess  countervailing 
duties  in  accordance  with  sections 
706(a)(1)  and  751  of  the  Act. 
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This  notice  is  published  pursuant  to 
section  70S(d)  of  the  Act  (19  U.S.C. 
167d(d)). 
December  23, 1985. 

Paul  Fraedenberg, 

Assistant  Secretary  for  Trade  Administration. 
|FR  Doc.  65-30870  Filed  12-30-B5;  8:45  am] 
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(C-583-5031 

Final  Negative  Countervailing  Duty 
Detennlnation;  Welded  CartMXi  Steel 
Line  Pipe  From  Taiwan 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACnow;  Notice. 

summary:  We  determine  that  no 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
of  welded  carbon  steel  line  pipe  (line 
pipe)  in  Taiwan.  The  net  subsidy  is  0.02 
percent  ad  valorem.  This  rate  is  de 
minimis,  and  therefore  this 
determination  is  nagative.  We  have 
notified  the  United  States  International 
Trade  Commission  (ITC)  of  our 
determination. 

EFFECnvB  date:  December  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Mary  Martin,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-0189  (LaCivita)  or  377-2830  (Martin). 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  on  our  investigation,  we 
determine  that  the  following  programs 
are  countervailable: 

•  Preferential  Export  Financing 

•  Export  Loss  Reserves 
We  determine  that  not 

countervailable  benefits  for  line  pipe  to 
be  0.02  percent  ad  valorem.  Although  we 
have  determined  these  programs  to  be 
countervailable.  the  respondent  received 
de  minimis  benefits  during  the  review 
period.  Therefore,  we  determine  that  no 
benefits  which  constitute  subsidies 
within  the  meaning  of  secton  701  of  the 
Tariff  Act  of  1930.  as  amended,  are 
being  provided  to  manufacturers, 
producers  or  exporters  of  line  pipe  in 
Taiwan. 

Case  History 

On  July  16, 1985,  we  received  a 
petition  in  proper  form  filed  by  the  Line 


Pipe  Subcommittee  of  the  Committee  of 
Pipe  and  Tube  Imports  (CPTI)  and  each 
of  its  member  companies  who  produce 
line  pipe.  In  compliance  with  the  filing 
requirements  {  355.28  of  our  regulations 
(19  CFR  355.28),  the  petition  alleged  that 
manufacturers,  producers  or  exporters 
of  line  pipe  in  Taiwan  directly  or 
indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  August  5, 1985,  we  initiated  such  an 
investigation  (50  FR  32751).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  Octot>er  19, 1985. 

Since  Taiwan  is  entitled  to  an  injury 
determination  under  the  secton  701(b)  of 
the  Act,  the  ITC  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  fiKim  Taiwan  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  August  30, 1985, 
the  ITC  perliminarily  determined  that 
there  is  a  reasonable  indication  that 
these  imports  materially  injure  a  U.S. 
industry  (50  FR  36159). 

On  August  15, 1985,  we  presented  a 
questionnaire  concerning  the  petitioners' 
allegations  to  the  American  Institute  on 
Taiwan  in  Washington.  DC.  Responses 
to  the  questionnaire  were  received  on 
September  20, 1985  and  September  23, 
1985. 

Tliere  are  two  known  producers  of 
welded  carbon  steel  line  pipe  in  Taiwan, 
the  Far  East  Machinery  Company.  Ltd. 
(FEMCO)  and  Kao  Hsing  Chang  Iron 
and  Steel  Corporation  (KHC).  China 
Steel  Corporation  (China  Steel) 
responded  to  the  Department 
questionnaire  concerning  preferentially- 
priced  inputs. 

On  the  basis  of  information  contained 
in  these  responses,  we  made  a 
preliminary  determination  on  October  9, 
1965  (50  FR  41924).  We  verified  the 
responses  of  the  Taiwan  authorities, 
KHC,  FEMCO  and  China  Steel  in 
Taiwan  from  October  15, 1985,  to 
November  5, 1985 

At  the  request  of  both  petitioners  and 
respondents,  we  held  a  hearing  on 
November  19, 1985,  to  allow  the  parties 
opportunities  to  address  the  issues 
arising  in  the  investigation.  Both 
petitioners  and  respondents  filed  briefs 
discussing  thege  issues  before  and  after 
the  hearing. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  welded  carbon  steel  line 
pipe,  with  an  outside  diameter  of  0.375 


inch  or  more  but  not  over  16  inches,  and 
with  a  wall  thickness  of  not  less  than 
0.065  inch,  currently  classified  in  the 
Tariff  Schedu/es  of  the  United  States. 
Annotated  fTSUSA)  under  items 
610.3208  and  610.3209.  This  product  is 
produced  to  various  American 
Petroleum  Institute  (AP!)  ^)ecifications 
for  line  pipe,  most  notably  API-5L  or 
API-5X. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  TTiese 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984.  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidies  (the  review  period)  is  calendar 
year  1984. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires  submitted  by  the  Taiwan 
authorities,  FEMCO,  KHC,  China  Steel, 
the  verification,  and  the  amended 
response  submitted  after  verification, 
we  determine  the  following: 

I.  Programs  Detemdned  To  Be 
Countervailable 

We  determine  that  the  following 
programs  provide  countervailable 
benefits  to  manufacturers,  producers,  or 
exporters  of  line  pipe  in  Taiwan: 

A.  Preferential  Export  Financing 

The  Export  Loan  Discount  Regulations 
of  the  Central  Bank  of  China  permit 
registered  exporters  in  possession  of  a 
letter  of  credit  to  apply  for  low-cost 
export  loans  covering  up  to  85  percent  of 
the  value  of  the  export  transaction. 
Export  loans  are  arranged  through 
authorized  foreign-currency  banks, 
which  may  apply  for  an  interest-rate 
reduction  from  the  Central  Bank. 
Exporters  settle  the  loan  with  foreign 
exchange  within  180  days  or  pay  an 
interest-rate  penalty  on  the  full  amount 
of  the  loan. 

The  Central  Bank  sets  the  maximum 
and  minimum  interest  rates  for 
commercial  lending  in  Taiwan.  Export 
loans  are  set  at  rates  equal  to  or  below 
the  minimum  rates  established  for 
commercial  lending. 

FEMCO  obtained  export  loans  to 
finance  exports  of  the  products  under 
investigation  to  the  United  States. 
Because  these  loans  are  contingent  upon 
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export  performance  and  provide  funds 
to  borrowers  at  interest  rates  lower  than 
those  available  for  other  purposes,  we 
determine  that  this  program  confers  a 
beneOt  which  constitutes  an  export 
subsidy. 

To  calculate  the  beneHt.  we  compared 
the  Central  Bank's  export-loan  rate  with 
its  maximum  short-term  loan  rate.  We 
then  multiplied  the  difference  by  the 
principal  amount  and  allocated  the 
benefit  over  the  value  of  FEMCO's  and 
KHC's  1984  exports  of  the  products 
under  investigation  to  the  United  States. 
KHC  did  not  provide  veririable 
information  with  respect  to  their  exports 
of  line  pipe  to  the  U.S.  Therefore,  we 
used  the  best  information  available  to 
arrive  at  KHCs  portion  of  the 
denominator.  The  net  subsidy  is  0.002 
percent  ad  valorem. 

B.  Export  Loss  Reserves 

Article  31  of  the  Statute  for 
Encouragement  of  Investment  (SEI) 
permits  exporters  to  establish  an  export 
loss  reserve  of  up  to  one  percent  of  the 
previous  year's  export  exchange 
settlement  to  be  used  exclusively  to 
compenate  export  losses.  Companies 
treat  the  export  loss  reserve  as  a 
business  expense  and  deduct  it  from 
taxable  income  in  one  year,  then  settle 
the  account  and  carry  the  reserve  funds 
forward  as  taxable  income  for  the  next 
year.  FEMCO  and  KHC  received 
benefits  from  export  loss  reserves 
during  the  review  period. 

Because  this  program  is  conlingenl 
upon  export  sales,  we  determine  that  it 
confers  a  benefit  which  constitutes  an 
export  subsidy.  To  calculate  the  benefit 
received  in  1984,  we  treated  tax  savings 
from  the  export  loss  reserve  as  a  one- 
year  interest-free  loan  received  mid-1983 
at  the  time  the  income  tax  forms  were 
filed.  We  compared  the  interest-free  rate 
with  the  maximum  lending  rate  set  by 
the  Central  Bank.  We  divided  the 
benefit  by  the  value  of  KHC's  and 
FEMCO's  total  1984  exports  and  found 
the  net  subsidy  to  be  0.02  percent  ad 
valorem. 

II.  Programs  Determined  not  to  Confer 
Subsidies 

We  determine  the  following  programs 
do  not  confer  subsidies  on  the 
manufacturers,  producers  or  exporters 
of  line  pipe  in  Taiwan: 

A.  Business  Tax  Exemptions  for  Export 
Sales 

The  authorities  on  Taiwan  levy  a 
business  tax  on  selling  goods,  rendering 
services  or  other  profit  seeking  activities 
within  the  territory  of  Taiwan.  Article  29 
of  the  SEI  exempts  export  sales,  which 
include  sales  to  trading  companies  and 


to  manufacturers  for  further  processing 
before  export,  from  the-business  tax.  * 
The  amount  of  the  exemption  equals  the 
amount  of  business  tax  due  on  each  sale 
destined  for  export.  Companies  pay  the 
business  tax  monthy  and  receive 
exemptions  for  export  at  that  time. 
However,  if  the  export  remains 
unconfirmed  at  the  time  the  taxes  are 
due.  or.  if  goods  are  sold  to  trading 
companies  or  to  other  manufacturers  for 
further  processing  before  export, 
companies  initially  report  the  sale  as  a 
domestic  sale,  then  apply  for  the 
business  tax  exemptions  at  the  time  of 
export.  Such  exemptions  take  the  form 
of  a  rebate  of  taxes  paid.  Under  the  Act, 
the  non-excessive  remission  of  indirect 
taxes  levied  at  the  final  stage  is  not 
considered  a  subsidy.  We  verified  that 
the  amount  of  the  exemption  or  rebate  is 
not  greater  than  the  amount  of  business 
tax  due.  Therefore,  we  determine  that 
this  program  does  not  confer 
countervailable  benefits  within  the 
meaning  of  the  countervailing  duty  law. 

8.  Stamp  Tax  Reductions 

The  authorities  on  Taiwan  levy  a 
stamp  tax  on  sales  invoices  Article  33  of 
the  SEI  permits  the  reduction  of  the 
stamp  tax  from  0.4  percent  to  0.1  percent 
for  all  invoices  issued  by  a  profit- 
seeking  enterprise  for  transactions 
exempt  from  the  business  tax.  The 
stamp  tax  reduction  is  less  than  the 
amount  of  stamp  tax  due  on  each  sale 
destined  for  export.  Under  the  Act.  the 
non-excessive  remission  of  indirect 
taxes  levied  at  the  final  stage  is  not 
considered  a  subsidy.  Because  we 
verified  that  the  amount  of  the  reduction 
is  not  greater  than  the  amount  of  the 
stamp  tax  due,  we  determine  that  this 
program  does  not  confer  countervailable 
benefits  within  the  meaning  of  the 
countervailing  duty  law. 

C.  Preferential  Prices  for  Raw  Materials 

Petitioner  alleged  that  the  Taiwan 
authorities  direct  China  Steel 
Corporation  (China  Steel)  to  provide  coil 
at  preferential  prices  to  exporters. 

China  Steel,  a  state-owned 
corporation  and  a  supplier  of  pipe-and- 
tube  inputs,  maintains  a  two-tiered 
pricing  policy.  The  higher  first-tier  price 
is  applicable  to  domestic  producers  who 
manufacture  goods  for  the  Taiwan 
market.  It  is  based  on  the  landed,  duty- 
paid  price  of  imported  hot-rolled  coil. 
The  lower  second-tier  price  is  offered  to 
manufacturers  who  purchase  coil  to 
produce  export  products  and  is  based  on 
the  landed,  duty-free  price  of  hot-rolled 
coil. 

Under  item  (d)  of  the  Illustrative  List 
of  Export  Subsidies  annexed  to  the 
Agreement  on  Interpretation  and 


Application  of  Articles  VI.  XVI  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade,  a  price  preference  for 
inputs  used  in  the  production  of  export 
goods  constitutes  a  subsidy  only  if  the 
preference  lowers  the  price  below 
world-market  levels  {See.  Final 
Neagative  Countervailing  Duty 
Determination:  Certain  Steel  Wire  Nails 
from  the  Republic  of  Korea.  47  FR 
39549).  Based  on  our  examination  of 
China  Steel's  second-tier  coil  prices  to 
the  pipe-and-tube  producers  under 
investigation  and  on  world-market 
prices  for  coil,  we  found  that  China 
Steel's  prices  were  at  world-market 
levels.  Therefore,  we  determine  that 
China  Steel's  two-tiered  pricing  policy 
does  not  confer  a  countervailable 
benefit  with  the  meaning  of  the 
countervailing  duty  law. 

D.  Preferential  Income  Tax  Ceiling — 25 
Percent 

Petitioner  alleged  that  manufacturers, 
producers  or  exporters  of  line  pipe  in 
Taiwan  benefit  from  a  '"aferential 
income  tax  ceiling.  Article  15  of  the  SEI 
permits  productive  enterprises  and  big 
trading  companies  to  pay  no  more  than 
25  percent  in  corporate  income  taxes  on 
income  exceeding  NT$500.000  rather 
than  the  35  percent  required  by 
Taiwan's  graduated  corporate  income 
tax  law. 

Article  15  benefits  are  available  to  all 
productive  enterprises,  defined  in  the 
SEI  as  stock  companies  engaged  in 
manufacturing,  handicrafts,  mining, 
agriculture,  forestry,  fishery,  animal 
husbandry,  transportation,  warehousing, 
public  utilities,  public  facility 
construction  and  development,  public 
housing  construction,  technical  services, 
hotels  and  heavy  machinery 
construction. 

In  prior  cases,  we  found  this  program 
to  be  a  subsidy  based  upon  insufficient 
evidence  that  the  program  is  non- 
specific. However,  the  evidence  in  this 
case  indicates  that  these  benefits  are 
not  limited  to  an  industry  or  enterprise 
or  group  of  industries  or  enterprises. 
Therefore,  we  determine  that  this 
program  does  not  confer  countervailable 
benefits  within  the  meaning  of  the 
countervailing  duty  law. 

E.  Tax  Credit  for  Investment  in 
Production  Equipment 

Under  Article  10  of  the  SEI,  productive 
enterprises  may  deduct  from  income  tax 
payable  an  amoun^  of  up  to  15  percent 
of  the  value  of  capital  equipment 
purchased  during  the  year.  In  the  event 
that  the  amount  of  the  tax  credit 
exceeds  the  value  of  income  tax 
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payable,  the  balance  may  be  carried 
forward  for  up  to  four  subsequent  years. 
Article  10  benefits  are  available  to  all 
productive  enterprise  deflned  above.  In 
prior  cases,  we  found  this  program  to  be 
a  subsidy  based  upon  insufficient 
evidence  that  the  program  is  non- 
specific, However,  the  evidence  in  this 
case  indicates  that  these  benefits  are 
not  limited  to  an  industry  or  enterprises 
or  group  of  industries  or  enterprises. 
Therefore,  we  determine  that  this 
program  does  not  confer  countervailable 
benefits  within  the  meaning  of  the 
countervailing  duty  law. 

III.  Programs  Detennined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  are  not  used  by  the 
manufactiu^rs,  producers,  or  exporters 
of  line  pipe  in  Taiwan: 

A.  Preferential  Income  Tax  Ceiling — 22 
Percent 

Article  15  of  the  SEI  also  permits 
enterprises  engaged  in  the  basic  metal 
production  industry,  heavy  machinery 
industry,  petrochemical  industry  or 
other  important  productive  enterprises 
which  conform  with  the  needs  for 
development  of  economic  and  national 
defense  industries  and  are  capital- 
intensive  and/or  technology-intensive  in 
nature  to  use  a  marginal  tax  rate  of  nq 
more  than  22  percent.  We  verified  that 
neither  KHC  nor  FEMCO  used  the  22 
percent  tax  ceiling.  Therefore,  we 
determine  this  program  not  to  be  used. 

B.  Accelerated  Depreciation  and  Tax 
Holiday 

Article  6  of  the  SEI  permits  newly- 
established  productive  enterprises  to 
select  one  of  the  following  benefits:  (1) 
A  tax  holiday  of  up  to  five  years 
providing  the  company  depreciates  its 
assets  according  to  Taiwan's  Service 
Life  of  Fixed  Assets;  or  (2)  accelerated 
depreciation  on  the  service  life  of 
machinery,  equipment  and  buildings, 
construction  facilities,  and 
communication  and  transportation 
facilities.  In  addition,  Article  6  permits 
expanding  enterprises  to  select  (1)  a  tax- 
holiday  of  up  to  four  years  on  the 
income  derived  from  increased  capacity, 
if  it  depreciates  its  assets  according  to 
Taiwan's  Service  Life  of  Fixed  Assets, 
or  (2)  a  rapid  depreciation  of  the  newly 
purchased  equipment  beginning  in  the 
year  in  which  the  machines  begin 
operation. 

We  verified  that  neither  KHC  nor 
FEMCO  claimed  accelerated 
depreciation  or  took  a  tax  holiday 
during  the  period  of  review.  Therefore, 
we  determine  this  program  not  to  be 
used. 


C.  Duty  Exemptions  and  Deferral  on 
Imported  Equipment 

Article  21  of  the  SEI  allows  productive 
enterprises  to  pay  import  duties  in  a 
series  of  installments  beginning  one 
year  from  the  date  of  importation  on 
selected  machinery  and  equipment  that 
is  not  manufactured  domestically.  In 
addition,  qualified  enterprises  may  be 
exempt  from  paying  import  duties  on 
selected  machinery  and  equipment 
which  is  used  for  the  establishment  or 
expansion  of  an  approved  project  or  for 
research  and  development. 

We  veriHed  that  neither  KHC|  nor 
FEMCO  recieved  duty  exemptions  or 
deferrals.  Therefore,  we  determine  this 
program  not  to  be  used. 

D.  Preferential  Long-Term  Loans 

Article  84  of  the  SEI  permits  the 
Executive  Yuan  to  establish  and 
administer  a  special  development  fund 
to  promote  investments  of  interest  to 
national  economic  development.  We 
vertified  that  neither  KHC  nor  FEMCO 
used  Article  84  financing  in  relations  to 
the  products  under  investigation. 
Therefore,  we  determine  this  program 
not  to  be  used. 

Petitioner's  Comments 

Comment  1:  Petitioner  argues  that 
China  Steel  Corporation,  a  state-owned 
supplier  of  pipe-and-tube  inputs,  is  able 
to  offer  a  two-tiered  pricing  policy  due 
to  Taiwan's  high  tariff  barrier.  Under 
this  policy,  customers  who  produce  line 
pipe  for  export  pay  lower  prices  for  hot- 
rolled  coil  than  those  who  produce  line 
pipe  for  domestic  consumption. 
Petitioner  argues  that  this  two-tiered 
pricing  policy  gives  preferential 
treatment  to  exports  because  coil  is  sold 
to  exporters  at  the  lower-tier  price. 

DOC  Position:  We  disagree.  A  two- 
tier  pricing  policy  does  not  in  itself 
confer  and  export  subsidy.  As  we 
explained  in  our  discussion  of 
preferential  pricing  under  the  section  of 
this  notice  entitled  Programs 
Determined  Not  to  Confer  Subsidies, 
under  item  (d)  of  the  Illustrative  List  of 
Export  Subsidies  annexed  to  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI  and 
x3uil  of  the  General  Agreement  on 
Tariffs  and  Trade,  a  price  preference  for 
inputs  used  in  the  production  of  export 
goods  constitutes  a  subsidy  only  if  the 
preference  lowers  the  price  below 
world-market  levels  [See,  Final 
Negative  Countervailing  Duty 
Determination:  Certain  Steel  Wire  Nails 
from  the  Republic  of  Korea,  47  FR 
39549).  Based  on  our  examination  of 
China  Steel's  second-tier  coil  prices  to 
the  pipe-and-tube  producers  under 


investigation  and  on  world-market 
prices  for  coil,  we  found  that  China 
Steel's  prices  were  at  world-mariet 
levels.  Therefore,  we  determine  that 
China  Steel's  two-tiered  pricing  policy 
does  not  confer  a  countervailable 
benefit. 

Comment  2:  Petitioner  argues  that 
China  Steel  Corporation,  as  a  state- 
owned  enterprise,  is  an  "agency"  of  the 
authorities  on  Taiwan.  Therefore, 
further  directions  from  the  authorities  on 
Taiwan  is  not  required  to  establish  the 
presumption  of  government  direction  or 
control  with  respect  to  China  Steel's 
two-tiered  pricing  policy. 

DOC  Position:  We  determine  that  the 
prices  FEMCO  and  KHC  paid  for  export- 
destined  hot-rolled  coil  from  China  Steel 
were  at  world-market  levels  and, 
therefore,  the  issue  of  direction  from  the 
authorities  on  Taiwan  is  moot. 

Comment  3:  Petitioner  argues  that  a 
subsidy  provided  by  a  private 
corporation  is  countervailable  absent 
government  action  or  direction. 

DOC  Position:  We  disagree.  The 
"private"  subsidies  cited  by  petitioner 
were  provided  by  private  corporations 
who  were  administering  funds  levied 
and  collected  by  the  government  on  the 
government's  behalf.  See.  Final 
Affirmative  Countervailing  Duty 
Determination  Prestressed  Concrete 
Steel  Wire  from  South  Africa.  (47  FR 
33310).  Paragraph  (d)  of  the  Annex  to 
the  Subsidies  Code  stipulates  that  an 
export  subsidy  is  conferred  by  the 
delivery  by  governments  or  their 
agencies  of  imported  or  domestic 
products  or  services  for  use  in  the 
production  of  exported  goods,  on  terms 
or  conditions  more  favorable  than  for 
delivery  of  like  or  directly  competitive 
products  or  services  for  use  in  the 
production  of  goods  for  domestic 
consumption,  if  (in  the  case  of  products) 
such  terms  or  conditions  are  more 
favorable  than  those  commercially 
available  on  woHd  markets  to  their 
exporters.  (Emphasis  added)  We 
verified  that  the  actual  price  FEMCO 
and  KHC  paid  China  Steel  for  hot-rolled 
coil  was  at  world-market  price  levels. 

Comment  4:  Petitioner  argues  that  the 
pertinent  world-market  price  for 
determining  whether  China  Steel's  coil 
prices  are  preferential  is  the  actual  price 
domestic  users  of  hot-rolled  coil  pay  for 
imported  coil  used  to  produce  line  pipe. 

DOC  Position:  We  disagree.  Under 
item  (d)  of  the  Illustrative  List  of  Export 
Subsidies  annexed  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade,  a  price  preference  for  inputs  used 
on  the  production  of  export  goods 


SS366 


Faderal  RtjM«  /  VoL  SO.  No.  251  /  Tuesday,  December  31.  1385  /  NoUcea 


constittrtes  a  subsidy  onty  if  the 
preference  towers  the  price  bekrw 
"those  commerciaHy  available  on  the 
worid  market  to  their  exporters:**  i.e.. 
below  worid-market  levels.  Accordingly, 
we  compared  the  actual  prices  FEMCO 
and  KHC  paid  China  Steel  to  the  actual 
prices  FEMCO  and  KHC  paid  for 
imported  ooil  as  weM  as  to  the  generally 
available  world-market  prices  for  coil, 
and  determined  that  China  Steel's  prices 
were  at  world-market  levels. 

Comment  5:  Petitioner  argues  that  the 
subsidy  resulting  from  preferential 
prices  should  be  measured  as  the 
difference  in  price  between  the  first-  and 
aecond-tier  price  and  not  as  the 
difference  between  the  world-market 
{Rice  and  the  lower-tier  price. 

DOC  Position:  We  disa^re.  See  the 
Department's  response  to  petitioner's 
first  comment. 

Comment  &  Petitioner  agrees  with  the 
Department's  preliminary  determination 
that  the  export  loss  reserves  and  the  tax 
exemption  for  export  sales  confer 
countervaiiable  benefits  within  the 
meaoiag  of  the  coontervailtng  duty  law. 

DOC  position:  In  our  final 
determination,  we  found  that  the  export 
loss  reserves  confer  an  export  subsidy. 
However,  at  verification,  we  learned 
that  the  business  ta^rand  stamp  tax  are 
indirect  taxes.  We  verified  that  the 
exemption,  remission  or  reduction  of 
these  taxes  on  export  sales  is  oon- 
excessive.  Therefore,  as  described  in 
this  notice,  these  programs  do  not 
provide  countervailable  benefits  within 
the  meaning  of  the  countervailing  duty 
law.    ^  ^ 

Respondeiits'  ComnieiitB 

Comment  1:  Respondents  argue  that 
low-cost  export  financing  loans  which 
are  not  discounted  through  the  Central 
fiank  should  not  be  included  under  the 
export  financing  program  since  they  do 
not  involve  government  participation. 

DOC  Position:  We  disagree.  We 
verified  that  all  of  the  export  financing 
loans  under  consideration  were 
discounted  through  the  Central  fiank 
and  therefore  included  these  loans  in  the 
export  financing  program. 

Comment  2:  Respondents  state  that 
none  of  the  export  financing  loans 
involved  the  products  under 
investigation  exported  to  the  United 
States. 

DOC  Position:  We  verified  that  one 
export  financing  loan  covered  exports  of 
line  pipe  to  the  United  States  and 
included  it  in  the  export  financing 
program. 

Comment  3:  Respondents  claim  that 
the  export  loss  reserve,  which  is  claimed 
as  a  tax  exemption  under  Taiwan's 
corporate  income  tax  law,  operates  as  a 


one-year  deferral  of  income.  Iliey  argue 
that  the  benefit  should  be  calculated  by 
treating  the  tax  savings  from  the 
exentpOKOk  as  a  one-year  interest-fi'ee 
loan. 

DOCPogition:  We  agree  However, 
we  note  that  there  is  a  two-year  lag 
between  the  time  an  export  loss  reserve 
is  estabUalMd  and  the  time  the  benefit  is 
realized.  Hie  export  loss  reserves 
established  in  calendar  year  1982  were 
claimed  as  exemptions  on  the  tax  forms 
filed  in  1983.  Under  our  methodolgy,  the 
resulting  tax  savings  are  considered  to 
be  interest-free  loans  for  a  one  year 
period  beginning  on  the  date  the  income 
tax  forms  were  filed.  Therefore,  the 
interest  benefits  were  realized  io  1984. 

Comment  4:  Respondents  argue  that 
the  business  tax  exemp>tions  and  stamp 
tax  redoctions  provide  non-excessive 
remissions  of  indirect  taxes  which  are 
not  oountervailabie  within  the  meaning 
of  the  countervaitiog  duty  law. 

DOC  Position:  We  agree.  See  our 
comments  io  the  body  of  the  notice. 

Coaanent  S:  Respondents  argue  that 
the  25-peroent  income  tax  ceihng 
provision  of  Article  15  of  the  SEI  is 
available  to  a  variety  of  industries  in 
Taiwan  and  is  therefore  not 
countervailable  within  the  meaning  of 
the  law. 

DOC  Position:  We  agree. 

Comment  6:  Respondents  claim  that 
the  investment  tax  credit  provisions  of 
Article  10  of  the  S^  are  not  limited  to 
an  industry  or  enterprise  or  a  group  of 
industries  or  enterprises. 

DOC  Position:  We  agree. 

Comment  7:  Respondents  argue  that 
the  Department  should  calculate  the 
value  of  total  export  sales  of  all 
products  to  all  markets  by  adding  the 
value  of  the  "indirect  exports"  reported 
on  the  monthly  business  and  stamp  tax 
declarations  to  the  value  of  exports 
reported  in  the  4]uestionnaire  response. 
Respondents  state  that  allocating 
benefits  over  total  exports,  without 
including  indirect  exports,  overstates 
any  benefits  received  by  the  respondent 
companies. 

DOC  Position:  Vile  disagree.  We 
verified  that  the  export  sales  figures 
reported  in  the  questionnaire  responses 
and  the  amended  questionnaire 
responses  were  accurate  and  had 
already  been  included  the  above- 
mentioned  indirect  export  sales. 

Comment  8:  Respondents  argue  that 
the  prices  China  Steel  charges  for 
export-destined  hot-rolled  coil  are  not 
preferential  since  there  is  no 
government  direction  or  control  of  China 
Steel's  pricing  policy.  Respondents 
further  argue  that  government 
ownership  does  not  per  se  indicate 
government  direction  or  control. 


DOC  Position:  See  the  Department's 
response  to  petltioner*s  secoad 
comment. 

Comment  &  ResfMsdeots  aiigue  tiwt 
Japanese  prices  of  ooil  sJiottld  not  be 
used  as  the  prices  with  which  China 
Steel's  prices  should  be  compared  to 
detemune  H  they  are  below  worU- 
market  prices.  Forthemnre,  tkef  argue 
that  the  test  as  to  wtetlier  or  not  there  is 
preferential  pricing  does  not  depend  on 
the  prices  actually  paid  by  a  company 
for  alternate  coil,  but  the  price  Taiwan 
exporters  would  have  to  pay  cm  the 
world  market  (or  the  input  they  used. 

DOC  Position:  See  petitioner's 
Comment  4  and  the  Etepartment's 
response. 

Comment  10:  Respondents  argue  that 
if  a  subsidy  is  found  with  respect  to  the 
pricing  issue,  the  measure  of  the  subsidy 
should  not  be  the  difference  between  thie 
first-  and  second-tier  price,  but  Aie 
difference  between  the  world-raaricet 
price  and  the  preferential  price. 

DOC  Position:  See  petiUoner's  first 
comment  and  the  Department's 
response. 

Comment  11:  Respondents  argue  that 
neither  KHC  nor  REMCO  keep  their 
records  in  such  a  fashion  as  to  provide 
the  value  of  the  exports  to  the  U.S.  of 
the  product  under  investigation. 

IX)C  Position:  The  Department 
verified  FEMCO's  value  of  line  pipe 
exports  to  the  U.S.  Because  KHC  did  not 
provide  verifiable  information  on  the 
value  of  its  line  pipe  exports  to  the  U.S., 
we  used  Department  statistics  to 
calculate  this  value. 

China  Steel's  Comments 

Comment  1:  China  Steel  asserts  that 
the  world-market  price  is  the  price 
available  Ko  customers  in  the  position  of 
the  respondents,  which  in  this 
invest^tion,  is  the  price  available  to 
Southeast  Asian  coil  users  on  the  open 
world  market 

DOC  position:  See  petitioner's  fourth 
comment  and  the  Department's 
response. 

Comment  2:  China  Steel  argues  that 
the  appropriate  price  comparison  for 
world-market-price  analysis  is  between 
China  Steel's  base  price  for  hot-rolled 
coil  and  the  base  price  for  hot-roHed  coil 
offered  by  foreign  suppliers. 

DOC  position:  \Ve  disagree.  In  this 
case,  the  appropriate  price  comparison 
is  between  the  final  F.O.B.  price  offered 
by  foreign  suppliers  for  each  grade, 
quality,  and  size  of  hol-rolled  coil  and 
between  China  Steefs  second-tier  ex- 
works  price  of  the  comparable  grade, 
quality  and  size  of  hot-rolled  coil. 
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Verification 

In  accordance  with  776(a)  of  the  Act, 
we  conducted  a  verification  of  the 
information  provided  in  the 
questionnaire  response.  During 
verification,  we  followed  normal 
verification  procedures,  including 
meeting  with  government  officials  and 
inspection  of  documents,  as  well  as  on- 
site  inspection  of  the  companies 
producing  and  exporting  the 
merchandise  under  investigation  to  the 
U.S. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  oral  views  in 
accordance  with  our  regulations  (19  CFR 
355.35).  A  hearing  was  held  on 
November  19, 1985^  In  accordance  with 
the  Department's  regulations  (19  CFR 
355.34(a)),  written  views  have  been 
received  and  considered  in  this 
determination. 

Termination  of  Suspension  of 
Liquidation 

In  accordance  with  this 
determination,  and  section  705(c)(2)  we 
are  directing  the  U.S.  Customs  Service  to 
terminate  suspension  of  liquidation  on 
the  products  under  investigation  and  to 
release  any  bond,  or  other  security,  and 
refund  any  cash  deposit  placed  upon 
welded  carbon  steel  standard  pipe  and 
tube  from  India  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  Since  this  determination 
is  negative,  the  investigation  will  be 
terminated  upon  the  publication  of  this 
notice  in  the  Federal  Register.  Hence, 
the  ITC  is  not  required  to  make  a  Fmal 
injury  determination. 

lliis  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671(d)). 
Paul  Fraedenberg, 

Assistant  Secretary  for  Tmde  Administration. 
December  23, 1985. 
|FR  Doc.  85-30872  Filed  12-30-85;  8:45  am) 
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Final  Negative  Countervailing  Duty 
Determination;  Welded  Carbon  Steel 
Standard  Pipe  and  Tut>e  From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


summary:  We  determine  that  no 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  India  of  welded  carbon  steel  pipe  and 
tube.  The  estimated  net  subsidy  is  de 
minimis,  and  therefore  our  fmal 
countervailing  duty  determination  is 
negative.  We  have  notified  the  United 
States  International  Trade  Commission 
(ITC)  of  our  determination. 
EFFECTIVE  DATE:  December  31, 1985. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Killian,  Loc  Nguyen,  or  Mary 
Martin,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-1673.  377-0167.  or 
377-2830. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  countervailable 
benefits  are  being  provided  to  one 
manufacturer/producer/exporter  in 
India  of  welded  carbon  steel  standard 
pipe  and  tube.  For  purposes  of  this 
investigation,  the  following  program  is 
found  to  confer  a  countervailable 
benefit: 

•  Packing  Credit  Program. 

We  determine  the  estimated  net 
subsidy  to  be  0.42  percent  ad  valorem 
and  hence  de  minimis  for  the  one 
manufacturer/producer/exporter  in 
India  of  welded  carbon  steel  standard 
pipe  and  tube.  The  other  two  companies 
did  not  use  this  program  and  so  the 
country-wide  subsidy  rate  is  also  de 
minimis.  Therefore,  we  reach  a  negative 
final  countervailing  duty  determination 
because  no  countervailable  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Act  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  India  of  the 
products  under  investigation. 

Case  History 

On  July  16, 1985,  we  received  a 
petition  in  proper  form  from  the 
Standard  I^pe  and  Tube  Subcommittee 
of  the  Committee  on  Pipe  and  Tube 
Imports  (CPTI)  and  each  of  its  member 
companies  which  produce  standard  pipe 
and  tube.  In  compliance  with  the  filing 
requirements  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleged  that  manufacturers,  producers, 
or  exporters  in  India  of  welded  carbon 
steel  standard  pipe  and  tu|)e  directly  or 
indirectly  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Act,  and  that  these 


imports  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  August  5. 1985,  we  initiated  such  an 
investigation  (50  FR  32249).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  October  9, 1985.  On 
September  24, 1985,  the  petitioners 
alleged  critical  circumstances  with 
respect  to  welded  carbon  steel  standard 
pipe  and  tube  from  India. 

Since  India  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  August  30, 1985, 
the  ITC  determined  that  an  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  of  welded  carbon 
steel  standard  pipe  and  tube  from  India 
(50  FR  37068). 

On  August  14, 1985.  we  presented  a 
questionnaire  concerning  the  petitioners' 
allegations  to  the  government  of  India  in 
Washington,  DC.  Responses  to  the 
questionnaire  were  received  on 
September  26  and  27,  and  on  October  4. 
1985.  There  are  three  known  producers/ 
exporters  of  welded  carbon  steel 
standard  pipe  and  tube  in  India:  Zenith 
Steel  Pipes  and  Industries,  Ltd.  (Zenith): 
Tata  Iron  and  Steel  Co.,  Ltd  (TISCO); 
and  Gujarat  Steel  Tubes,  Ltd.  (Gujarat). 
On  the  basis  of  the  information 
contained  in  these  responses,  we  made 
a  preliminary  determination  on  Octol>er 
9, 1985  (50  FR  41926).  We  verified  the 
responses  of  the  government  of  India 
and  the  respondent  companies  from 
October  28  through  November  8, 1985. 

Our  notice  of  preliminary 
determination  gave  interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  We  received  written  views  from 
interested  parties  and  have -taken  them 
into  consideration  in  this  determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  welded  carlxm  steel 
pipe  and  tube,  with  an  outside  diameter 
of  .375  inch  or  more,  but  not  over  16 
inches,  of  any  well  thicknes,  currently 
classifiable  in  the  Tariff  Schedules  of 
the  United  States,  Annotated  (TSUSA). 
under  items  610.3231,  610.3234,  610.3241. 
610.3242,  610.3243,  610.3252.  610.3254. 
610.3256,  610,3258,  and  610.4925.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  tube,  are 
produced  to  various  ASTM 
speciflcations,  mostly  notably  A-120,  A- 
53  or  A-135. 
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Analysts  of  Programs 

For  purposes  of  this  detersiination. 
the  period  for  which  we  are  measuring 
subsidization  f'the  review  period")  is 
calendar  year  1984. 

Based  upon  our  anaiysis  of  the 
petition,  the  responses  to  our 
qtiestioimair£,  our  verification  and 
comments  Hied  by  petitioners  and 
respondents,  we  determine  the 
following: 

I.  Programs  DetenBiii«d  to  Confer 
CountervaUable  Beoents 

We  determine  that  countervailaWe 
benefits  are  provided  to  one 
manufactHrer/producer/exportw  in 
India  of  welded  carbon  steel  standard 
pipe  and  tube  under  the  following 
program: 

A.  The  Pack  Credit  Prosram 

Under  this  program,  the  Reserve  Bank 
of  India,  through  commercial  banks, 
provides  pre-shipment  credit  to 
exporters  for  Gaancing  the  purchase, 
processing  or  packing  of  goods.  These 
credits  may  be  received  upon 
presentation  of;  (1)  Letters  of  credit 
opened  by  an  importer  of  goods  outside 
India;  (2)  a  confirraed  and  irrevocable 
order  for  export  of  goods  from  India:  or 
(3)  any  other  evidence  of  an  order  for  an 
export  from  India  having  been  placed 
with  the  exporter.  In  general  the  loans 
are  granted  for  a  period  of  90  to  290 
days.  The  interest  rates  applicable  to 
steel  pipes  and  tubes  during  the  review 
period  were  12  percent  for  loans  of  up  to 
1£0  days  and  14.5  percent  for  loans  ol 
180  to  290  days.  For  purposes  of  this 
determiaation,  we  have  used  18  percent 
as  the  national  average  interest  rate  for 
short-term  loans  in  India  in  1984.  This 
benchmark  rate  was  published  in  the 
Reserve  Bank  of  India  Bulletin  and  was 
used  as  the  benchmark  for  both  short- 
term  "packing  credit"  loans  bearing 
either  of  the  two  aforementioned 
interest  rates. 

Since  packing  credit  rinancing  is  only 
available  for  use  by  exporters  and  the 
rates  of  interest  charged  are  less  than 
our  benchwork,  we  determine  that  the 
provision  of  such  financing  provides  a 
countervailable  benefit. 

Only  one  company  received  packing 
credit  financing  during  the  review 
period.  The  benefit  provided  under  this 
program  was  determined  by  multiplying 
the  interest  rate  differential  between  our 
benchmark  and  the  interest  rate  paid  by 
the  company  by  the  fraction  of  a  year 
that  each  loan  was  outstanding,  as  well 
as  by  the  principal  amount  of  all  packing 
credit  loans  received  by  the  company 
for  the  subject  merchandise  exported  to 
the  United  States  during  the  review 


period.  We  then  allocated  the  aggregate 
benefit  over  the  company's  value  of 
exports  of  the  subject  merchandise  to 
the  United  States.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.42  percent  ad  valorem. 

II.  PrograflM  Deteimined  Not  To  Confor 

a  Subsidy 

We  determine  that  subsidies  are  not 
being  provided  to  manufacturers, 
producers,  or  exporters  in  India  of 
welded  carbon  steei  standard  pipe  and 
tube  under  the  folknving  prograin: 

A.  The  Cash  Compensatory  Support 
Program  (CCS) 

The  cash  compensatory  support 
program  is  designed  to  rebate  indirect 
taxes  upon  exported  merchandise.  The 
rebates  are  paid  as  a  percentage  of  the 
F.O.B.  invoice  price. 

Under  the  Act.  the  non-excessive 
rebate  of  indirect  taxes  levied  at  the 
final  stage,  and  of  prior  stage  OHiwlated 
indirect  taxes  borne  by  inputs  that  are 
physically  incorporated  into  the  final 
product,  is  not  considered  a  subsidy.  In 
order  to  determine  whether  a  cash 
payment  upon  export  is  a  bona  fide 
rebate  of  indirect  taxes,  we  examine 
whether  (1)  The  program  operates  for 
the  purpose  of  rebating  indirect  taxes; 
(2)  there  is  a  clear  link  between 
eligibility  for  paymeats  on  exports  and 
indirect  taxes  paid:  and  (3)  the 
government  has  reasonably  calculated 
and  dociunented  the  actual  indirect  tax 
incidence  borne  by  the  product 
concerned  and  has  demonstrated  a  clear 
link  between  such  tax  incidence  and  the 
rebate  amount  paid  on  export. 

We  verified  that  the  OCS  Program 
satisfies  these  three  criteria  with  respect 
to  exports  of  the  products  under 
investigation  and  that  the  indirect  taxes 
paid  by  the  companies  under 
investigation  exceed  the  CCS  rebate 
rate.  Therefore,  we  determine  that  this 
program  is  not  countervailable  in  this 
case. 

in.  Programs  Determined  Not  To  Be 
Used 

We  determine 'that  manufacturers, 
producers,  or  exporters  in  India  of 
welded  carbon  steel  standard  pipe  and 
tube  did  not  use  the  following  programs: 

A.  Import  Replenishment  Lioenses 
(REPS) 

Petitioners  alleged  that  REPS  are 
given  to  exporters  in  India  both  as  an 
incentive  and  as  a  necessary  condition 
for  increased  export  activity.  They  also 
alleged  that  although  in  theory  the 
REPS  were  supposed  to  supply  only 
necessary  inputs  for  the  exporter 
himself,  these  import  licenses  are 


actually  negotiable  and  therefore  can 
have  a  mailcet  value.  Because  these 
licenses  have  a  market  value,  petitkyners 
alleged,  they  may  confer  a 
countervailable  benefit  to  the  exporter. 
We  verified  that  the  companies  under 
investigation  did  not  receive.  utiliTe.  or 
transfer  REPS  with  respect  to  exports  of 
the  subject  merchandise  during  the 
review  period.  Therefore,  we  determine 
that  this  progrem  was  not  used. 

B.  Regional  Benefits  to  New  Facilities  in 
Madhya  Pradesh 

Petitioners  alleged  that  producers  of 
the  subject  merchandise  may  be 
benefitting  from  certain  regional 
development  incentives  in  the  state  of 
Madhya  Pradesh  including:  (1) 
Preferential  power  rates:  (2)  investment 
grants;  (3)  sales  tax  exemptions  or 
deferrals;  (4)  feasibility  study  cost 
reimbursements;  and  t5)  preferential 
water  rates. 

Since  none  of  the  companies  under 
investigation  nor  any  of  their  plants  or 
factories  is  located  in  Madhya  Pradesh, 
we  determine  that  this  program  was  not 
used. 

Negative  DetenninatioB  of  ^itical 
Cncomstances 

On  September  24, 1985,  in  an 
amendment  to  the  petition,  petitioners 
alleged  that  imports  of  welded  carbon 
steel  standard  pipe  and  tube  from  India 
present  "critical  circumstances."  Under 
section  703(eKl)  of  the  Act,  critical 
circumstances  exist  when  the 
Department  has  a  reasonable  basis  to 
believe  or  suspect  that  (1)  the  alleged 
subsidy  is  Inconsistent  with  the 
Agreement;  and  (2)  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period.  The  Department  may  find  that 
"critical  circumstances"  exist  only  when 
there  is  an  affirmative  determination. 

In  this  case,  we  preUminarily 
determined  that  the  government  of  India 
conferred  export  subsidies  on  welded 
carbon  steel  standard  pipe  and  tube  and 
preliminarily  determined  that  "critical 
circumstances"  existed.  However,  we 
now  determine  the  amount  of  the 
subsidy  to  be  de  minimis  and,  therefore, 
our  final  determination  is  negative. 
Because  our  final  determination  is 
negative,  the  issue  of  "critical 
circumstances"  is  moot 

Petitioners'  Comments 

Comment  1:  Petitioners  argue  that  in 
instances  in  which  "critical 
circumstances"  are  alleged  and  in  which 
the  ITC  makes  a  preliminary  injury 
determination,  the  ITA  should  determine 
that  "critical  circumstances"  exist  based 
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on  the  ITC's  preliminary  determination 
regardless  of  whether  or  not  imports 
have  been  cumulated.  Petitioners  further 
argue  that  the  role  of  the  ITA  is  to 
determine  whether  subsidies  exist  and 
to  measure  the  amount  of  subsidies,  and 
that  it  is  not  equipped  to  investigate  the 
effects  of  imports  on  the  domestic 
industry. 

DOC  Position:  Since  the  final 
determination  is  negative,  it  is  not 
necessary  for  the  Department  to 
determine  if  "critical  circumstances" 
exist. 

Comment  2:  Petitioners  allege  that  the 
central  sales,  the  excise  and  the  octroi 
indirect  taxes  are  paid  only  on  input 
items  purchased  domestically  and  that, 
on  imported  inputs,  the  importer  pays 
only  a  countervailing  excise  duty 
(CVEO)  which  is  the  equivalent  of  the 
sum  of  the  aforementioned  taxes  and 
the  customs  duty. 

DOC  Position:  This  is  not  correct.  We 
verified  that  the  CVED  is  the  equivalent 
of  the  excise  tax  only.  It  is  not  the 
equivalent  of  the  sum  of  the  customs 
duty  and  the  excise,  central  sales  and 
octroi  taxes. 

Comment  3:  Petitioners  allege  that  if  a 
company  imported  hot-rolled  coil  and/ 
or  zinc,  these  input  items  would  only  be 
assessed  the  CVED  tax.  Thus,  if  the 
company  receives  an  exemption  from  or 
drawback  of  the  CVED  upon 
exportation  of  goods  manufactured  from 
the  imported  inputs,  the  CVED  must  not 
be  included  in  the  Department's 
unrebated  indirect  tax  calculations  for 
purposes  of  determining  whether  or  not 
the  CCS  is  an  excessive  rebate. 

DOC  Position:  The  petitioners' 
allegation  is  incorrect.  We  verified  that 
zinc  was  the  only  input  item  against 
which  the  CVED  was  levied  during  the 
review  period.  It  was  also  the  only  input 
imported  during  the  review  period.  The 
Department  has  determined  that  the 
CVED  is  an  indirect  tax  which,  in  the 
case  of  zinc,  was  not  fully  rebated  under 
the  duty  drawback  scheme.  Therefore, 
we  included  the  unrefunded  portion  of 
the  CVED  in  our  indirect  tax 
calculations  in  order  to  determine 
whether  or  not  the  CCS  rebate  was 
excessive. 

Comment  4:  Petitioners  argue  that  it  is 
possible  that  Gujarat  and  Zenith  used 
nothing  but  domestic  coil  in  1984,  the 
period  of  investigation;  however,  since 
in  1985  the  two  companies  used 
imported  coil  for  their  exports  (as 
respondents  claim  in  the  antidumping 
investigation  of  the  same  product),  for 
duty  deposit  purposes,  it  must  be 
determined  that  the  products  under 
investigation  bear  no  indirect  taxes  and 
the  CCS  payments  are  excessive 
rebates. 


DOC  PotitioK  We  disagree.  We 
verified  that  zinc  is  a  "canalized"  item, 
imported  exclusively  by  the  government 
in  bulk  through  its  Minerals  and  Metals 
Trading  Company  (MMTC).  The  MMTC 
then  sells  the  zinc  to  the  pipe  and  tube 
companies.  We  also  verified  that  the 
indirect  tax  incidence  on  zinc  as  a 
percentage  of  the  F.O.B.  price  of  the 
products  under  investigation  is  well 
above  the  5  percent  CCS  rebate  rate.  In 
addition,  we  verified  that  the  companies 
paid  indirect  taxes  on  other  physically 
incorporated  inputs,  such  as  steel 
sockets  and  rings,  chemicals,  paints  and 
varnish,  and  packing  materials. 
Therefore,  hypothetically,  even  if  hot- 
rolled  coil  were  imported  and  no 
indirect  tax  were  levied  on  it,  the 
incidence  of  indirect  tax  on  zinc  and  the 
other  physically  incorporated  inputs 
would  still  exceed  the  5  percent  CCS 
rebate  rate. 

Comment  5:  Petitioners  argue  that  the 
tax  paid  by  TISCO  to  the  Steel 
Development  Fund  (SDF),  a  govemment- 
nui  program  funded  by  steel  producers, 
is  recycled  back  to  the  steel  company 
contributors  and,  to  the  extent  that 
TISCO  receives  benefits  from  the  SDF,  it 
cannot  use  the  contribution  to  offset  the 
CCS  rebates. 

DOC  Position:  Since  we  verified  that 
the  indirect  tax  incidence  on  zinc  and 
other  physically  incorporated  inputs 
already  exceeds  the  5  percent  CCS 
rebate  rate,  the  issue  of  whether  the  SDF 
contribution  should  be  taken  into 
account  in  offsetting  the  CCS  rebate  is 
moot. 

Respondents'  Comments 

Comment  1:  Respondents  argue  that 
critical  circumstances  do  not  exist  since 
there  have  not  been  massive  imports 
from  India  of  the  products  under 
investigation  over  a  relatively  short 
period  of  time  and  since  these  imports 
do  not  cause  "serious  prejudice"  to  the 
trade  or  production  of  the  United  States 
as  required  by  Article  14,  paragraph  3  of 
the  Subsidies  Code. 

DOC  Position:  Since  the  final 
determination  is  negative,  it  is  not 
necessary  for  the  Department  to 
determine  if  "critical  circumstances" 
exist. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  all  the  data  used  in 
making  our  final  determination.  During 
verification  we  followed  normal 
verification  procedures,  including 
meeting  with  government  officials  and 
inspection  of  documents  and  ledgers, 
and  the  tracing  of  information  in  the 
response  to  source  documents. 


accounting  ledgers  and  financial 
statements. 

Administrative  Procedures 

We  afforded  interested  parties  an 
opportunity  to  present  oral  views  in 
accordance  with  our  regulations  (19  CFR 
355.35).  Neither  petitioners  nor 
respondents  requested  a  public  hearing. 
In  accordance  with  the  Department's 
regulations  (19  CFR  355.34(a)).  written 
views  have  been  received  and 
considered  in  this  determination. 

Termination  of  Suspension  of 
Liquidation 

In  accordance  with  this  determination 
and  section  705(c)(2)  we  are  directing 
the  U.S.  Customs  Service  to  terminate 
suspension  of  liquidation  on  the 
products  under  investigation  and  to 
release  any  bond,  or  other  security,  and 
refund  any  cash  deposit  placed  upon 
welded  carbon  steel  standard  pipe  and 
tube  from  India  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice. 

ITC  Notification 

In  accordance  with  Section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  Since  this  determination 
is  negative,  the  investigation  will  be 
terminated  upon  the  publication  of  this 
notice  in  the  Federal  Register.  Hence, 
the  ITC  is  not  required  to  make  a  final 
injury  determination. 

This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671d(d)). 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Administration. 
December  23. 1985. 
[PR  Doc.  85-30869  Filed  12-30-«S:  8:45  am) 
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(A-S8e-501] 

Postponement  of  Final  Antidumping 
Duty  Determination;  Off  stiore  Platform 
Jackets  and  Piles  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 

Commerce. 

action:  Notice. 

summary:  On  December  5, 1985.  we 
received  a  request  from  one  of  the 
respondents  in  the  antidumping  duty 
investigation  of  offshore  platform 
jackets  and  piles  that  the  final 
determination  be  postponed  as  provided 
for  in  section  735(a)(2)(A)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act)  (19 
U.S.C.  1673d  (a)(2)(A)).  Pursuant  to  this 
request,  we  are  postponing  our  final 


BEST  COPY  AVAILABLE 


53370 Federal  Register  /  Vol.  50.  No.  251  /  Tucisdciy.  December  31.  1985  /  JNtotices 


antidumping  duty  determination  as^o 
whether  sales  of  offehore  platform 
jackets  and  piles  from  Japan  have  been 
made  at  less  than  fair  value  until  not    . 
later  than  March  31. 1986. 

EFFECTIVE  DATE:  December  31, 1985. 

FOR  FUfrrHER  MFOmtATION  CONTACT: 

Francis  R.  Crowe,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington  DC  20230:  leUiphone:  (202) 
377-4087. 
SUPPLEMENTARY  INFORMATKMI:  On  May 

15. 1985.  we  published  a  notice  in  the 
Federal  Register  that  we  were  initiating, 
under  .section  732(b)  of  the  Act  (19 
U.S.C.  1673a(b)).  an  antidumping  duty 
investigation  to  determine  whcrthcr 
imports  of  offshore  platform  jackets  and 
piles  from  japan  are  being,  or  are  likely 
to  be  sold  at  less  than  fair  value  (50  FR 
20252).  We  issued  our  preliminary 
affirmative  determination  on  November 
15. 1985  (50  FR  48454).  This  notice  slated 
that  we  would  issue  a  Hnal 
determination  on  or  before  January  29. 
1986.  On  December  5, 1985,  counsel  for 
one  of  the  respondents  requested  that 
we  extend  the  period  for  the  final 
determination  until  not  later  than  the 
135lh  day  after  the  dale  of  our    ^ 
preliminary  determination  in 
accordance  with  section  735(a)(2)(A)  of 
the  Act.  This  respondent  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  to  the  United 
Stales,  and  thus  is  qualified  to  make  this 
request.  If  a  qualified  exporter  properly 
requests  an  extension  after  an 
affirmative  preliminary  detemination, 
the  Department  is  required,  absent 
compelling  reasons  to  the  contrary,  to 
grant  the  request.  Accordingly  we  grant 
the  request  and  postpone  our  final 
detemination  until  not  later  than  March 

31. 1986. 

The  public  hearing  is  also  being 
postponed  until  10KX)  a.m.  on  February 
13. 1986.  at  the  U.S.  Department  of 
Commerce,  Room  3708. 14lh  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  Accordingly,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  February  6, 1986. 
'"  This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 

Adw  in  is  I  rot  ion. 

December  24. 19B5. 

|FR  Doc.  85-30875  Filed  12-30-B5;  8:45  ain| 
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Natiooal  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State/Territorial  Coastal 
Management  Programs,  Coastal 
Energy  Impact  Programs  and  National 
Estuarine  Sanctuaries 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACnON:  Notice  of  Availability  of 
Evaluation  Findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Mississippi,  and  Rhode  Island 
Coastal  Management  Programs.  Section 
312  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  requires  a 
continuing  review  of  the  performance  of 
each  coastal  slate  with  respect  lo  the 
implementation  of  its  federally  approved 
Coastal  Management  Program.  The 
states  evaluated  were  found  to  be 
adhering  both  to  the  programmatic 
terms  of  their  financial  assistance 
awards  and/or  to  their  approved  coastal 
management  programs:  and  to  be 
making  progress  on  award  tasks,  special 
award  conditions,  and  significant 
improvement  tasks  aimed  at  program 
implementation  and  enforcement,  as 
appropriate. 

Accomplishments  in  implementing 
coastal  zone  management  programs 
were  occurring  with  respect  lo  the 
national  coastal  management  objectives 
identified  in  section  303(2)  (A)-(I)  of  the 
Coastal  Zone  Management  Act. 

A  copy  of  the  assessment  and  detailed 
findings  for  these  programs  may  be 
obtained  on  request  from:  John  H. 
Mclx-od,  Acting  Evaluation  Officer^ 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  3300  Whitehaven  Street,  NW., 
Washington,  DC  20235  (telephone:  202/ 
634^245) 

(Federal  Domestic  Assistance  CHtnlog  11.419. 
CoHslal  Zone  Management  Program 
Administration) 

Dated:  Decemlier  13. 1985. 
Peter  L.  Tweedl. 

Director.  Office  of  Ocean  and  Coastal 
Resource  Management. 
|FR  Doc.  85-30684  Filed  12-30-85:  8:45  am| 
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Intent  to  Evaluate 

AGENCY:  National  Oceanic  and 


Atmospheric  Administration.  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
Commerce. 

ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management  (OCKM), 
announces  its  intent  to  evaluate  the 
performance  of  the  Maryland  Coastal 
Management  Program  (CMP);  CJiiam 
CMP:  Northern  Marianas  Island  CMP 
and  Oregon  CMP;  and  the  Chesapeake 
Bay  Interstate  Allocation  Award 
through  March  31, 1986.  These  reviews 
will  be  conducted  pursuant  lo  section 
312  of  the  Coastal  Zone  Management 
Act  (CZMA)  which  requires  a  continuing 
review  of  the  performance  of  the  slates 
with  respect  lo  coaslal  management, 
and  their  adherence  lo  the  terms  of 
financial  assistance  awards  funded 
under  the  CZMA. 

Coastal  zone  management  is  funded 
under  CZMA  section  306.  and  the  lnt(;r 
slate  Allocation  Award  Program  is 
authorized  by  CZMA  section  309.  The 
reviews  involve  consideration  of  written 
submissions,  a  site  visit  to  the  slale,  and 
consultations  with  interested  Federal, 
slate  and  local  agencies  and  members  of 
the  public.  Public  meetings  will  be  held 
as  part  of  the  site  visits.  The  slate  will 
issue  notice  of  these  meetings.  Copies  of 
each  state's  most  recent  performance 
report,  as  well  as  the  OCRM's 
notification  letter  and  supplemental 
information  request  letter  lo  the  slate 
are  available  upon  request  from  the 
OCRM.  A  subsequent  notice  will  he 
placed  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Findings  based  on  each  evaluation  once 
these  are  completed. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  McLeod.  Acting  Evaluation 
Officer.  Policy  Coordination  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  3300  Whitehaven  St.,  NW., 
Washington,  DC  20235  (telephone:  202/ 
634^245). 

(Federal  Domestic  Assistance  Catalog  11.419. 
Coastal  Zone  Management  Program 
Administr.ilion) 

Dated:  December  13.  1985 
Peter  L.  Tweedt. 

Director.  Office  of  Ocean  and  Coastal 

Resource  Management. 

jFR  Doc.  85-30883  Filed  12-30-85:  6:45  am| 
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National  Technical  Infonnatton 
Service 

Intent  To  Grant  Exdueive  Patent 
Ucense;  The  Upjohn  Co. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  The 
Upjohn  Company  in  Kalamazoo, 
Michigan,  an  exclusive  right  in  the 
United  States  to  manufacture,  use.  and 
sell  products  embodied  in  the  invention 
entitled  "New  Antineoplastic  Platinum 
{IV)  Complexes."  U.S.  Patent 
Application  6-585-111,  Rled  March  1, 
1984.  The  patent  rights  in  this  invention 
have  been  assigned  to  the  United  States 
of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the 
attention  of  George  Kudravetz,  Office  of 
Federal  Patent  Licensing,  NTIS,  Box 
1423,  Springfield,  VA  22151. 
Douglas  ).  Campion, 
Office  of  Federal  Patent  Licensing,  US. 
Department  of  Commerce,  National  Technical 
Information  Service. 
(FR  Doc.  85-30847  Filed  12-30-85;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  a  Change  in  Quota 
Category  Requirement  for  Coats  and 
Jackets  Without  Full  Frontal  Openings 
From  Categories  359  and  659  to 
Categories  334,  335, 634  and  635 

December  27, 1985. 

Effective  January  1, 1986  the 
Committee  for  the  Implementation  of 
Textile  Agreements  is  changing  the 
category  requirement  for  visa  and  quota 
purposes  for  jackets  without  full  frontal 
openings  (pullover  jackets)  from 
Categories  359  and  659  to  Categories 
334.  335,  634,  and  635.  Pullover  jackets 
without  full  frontal  openings  are  being 
entered  and  later  altered  to  add  full 
frontal  openings  in  circumvention  of 
limits  on  coats  and  jackets.  CITA  has 
decided  pending  consultations  with  the 
major  suppliers  of  these  pullover  jackets 


(Taiwan,  Korea,  Hong  Kong  and 
Thailand)  to  waive  the  requirement  that 
these  garments  be  charged  to  Categories 
334,  335,  634  and  635  for  visa  and  quota 
purposes  for  shipments  imported  on  or 
before  February  28. 1986.  CITA  reserves 
the  right  to  charge  these  shipments 
previously  waived  exported  on  or  after 
January  1. 1986  to  Categories  334,  335, 
634,  and  635  following  consultations 
with  suppliers,  as  appropriate. 

Importers  having  shipments  of  coats 
and  jackets  without  full  frontal  openings 
in  the  TSUSA  numbers  listed  below  may 
obtain  a  waiver  of  the  requirement  for 
Categories  334,  335,  634  and  635  for 
goods  imported  on  or  before  February 
28, 1986  by  addressing  a  request  to: 
Office  of  Textiles  and  Apparel, 

International  Agreements  and 

Monitoring  Division,  Room  3110,  U.S. 

Department  of  Commerce, 

Washington,  D.C.  20230,  Attention: 

Waivers 

The  following  information  should  be 
included: 
Port  of  Entry  (indicating  whether  airport 

or  seaport) 
Name  and  Address  of  Importer 
Name  and  Telephone  Number  of 

Customs  Broker 
Description  of  Merchandise 
Category  and  TSUSA  Number  * 
Entry  Number  or  Bill  of  Lading  Number 
Country  of  Origin 
Date  of  Exports 
Exporter 

'  Note: 


TSUSA  Number 

1966 
caMgoiy 

1966 
caiegwy 

381.0418 ^i 

359 

334 

asLoezr.:..    _ _..  

3S9 

334 

381.4332 _...._     .- 

369 

334 

381 .6505 _ - 

359 

334 

384.0436 

see 

335 

384.0926 

369 

335 

384.3432 — 

359 

336 

384  5210      

369 
859 

335 

381.2835 -...- 

634 

3813323 _ 

659 

634 

3819222 

659 

634 

3819838 

659 

634 

384  2207 

659 

635 

384.2601... 

659 

635 

384.8672 _ 

659 

635 

384.9403 _ 

659 

635 

Information  included  in  any  request 
for  a  waiver  is  subject  to  Section  1001  of 
Title  181  of  the  U.S.  Code,  which 
provides  penalties  for  making  false 
statements  to  any  department  of  the 
United  States  Government. 
Ronald  I.  Levin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

December  27, 1985. 
Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington,  DC.  20229. 


Dear  Mr.  Coamissioner  in  order  to 
facilitate  the  inpteiBenlation  of  the  U.S. 
bilateral  textile/apparel  program.  I  request 
that,  effective  on  fanuary  1. 1986.  you  require 
that  coat*  and  iadiela  without  full  frontal 
openings  (currently  daaaified  in  Categories 
359  and  650),  l>e  visaed  and  chai^ged  as 
follows: 


TSUSA  NM*wr 

CMUgoqr 

.-urtiMM 

3S4 

381  0827 

334 

381  4332 

334 

3816505 

334 

384.0436 

336 

384.0826... 

336 

384.3432 

335 

384.5210.. 

Xf^ 

;mi  Tuaft 

•34 

n«i  MM 

834 

VH909>                                        

634 

.181  aaaa 

■34 

■uuMtn 

635 

384.2801 

635 

.184  n77 

635 

384  9403 

635 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  (aHl). 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-30M4  Filed  12-30-85;  8:45  am| 

BILLING  OOOC  SSWHNMI 


Requesting  Pul>l}c  Comment  on 
Bilateral  Consultations  With  the 
Government  of  the  People's  Reput>lic 
of  CtiMia  Concerning  Category  360 
(Cotton  Pillowcases) 

December  26, 1985. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  2, 
1986.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
SpecialisL  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

Background 

On  November  29, 1985,  pursuant  to  the 
terms  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China,  the 
Government  of  the  United  Slates 
requested  consultations  concerning 
imports  into  the  United  States  of  cotton 
pillowcases  in  Category  360,  produced 
or  manufactured  in  China  and  exported 
to  the  United  States.  A  summary  market 
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disruption  stalemenl  concerning  this 
category  follows  this  notice. 

A  description  of  the  textile  categories 
in  terras  of  T.S.U;S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607).  December  30: 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622).  July 
1&  1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  'Tariff 
Schedules  of  the  United  States 
Annotated  (1985)." 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  360  under  the 
agreement  with  the  People's  Repulic  of 
China,  or  on  any  other  aspect  thereof,  or 
to  comment  on  domestic  production  or 
availability  of  textile  products  included 
in  the  category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Walter  C.  Lenahan,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW., 
Washington,  E)C,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Pursuant  to  the  terms  of  the  bilateral 
agreement,  the  People's  Republic  of 
China  is  obligated  under  the 
consulatation  provision  to  limit  its 
exports  to  the  United  States  of  this 
product  during  the  ninety-day  period 
which  began  on  November  29. 1985  and 
extends  through  February  26, 1986  to 
687.597  units. 

The  People's  Republic  of  China  is  also 
obligated  under  the  bilateral  agreement. 
if  no  mutually  satisfactory  solution  is 
reached  during  consultations,  to  limit  its 
exports  to  the  United  States  during  the 


twelve  months  following  the  ninety-day 
consultation  period  to  2,716,916  units 
(February  27. 1986-February  26. 1967). 

The  United  States  Government  has 
decided,  pending  a  mutually  satisfactory 
solution,  to  control  imports  of  textile 
products  in  Category  360,  exported 
during  the  ninety-day  period  at  the  level 
described  above.  The  United  States 
remains  committed  to  finding  a  solution 
concerning  this  category.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  the  People's 
Republic  of  China,  further  notice  will  be 
published  in  th^  Federal  Register. 

In  the  event  the  limit  established  for 
Category  360  for  the  ninety-day  period  is 
exceeded,  such  excess  amounts,  if 
allowed  to  enter  at  the  end  of  the 
restraint  period,  shall  be  charged  to  the 
level  (described  above),  defined  in  the 
agreement  for  the  subsequent  twelve- 
month period. 

Supplementary  Information 

On  December  28, 1984.  a  letter  to  the 
Commissioner  of  Customs  was 
published  in  the  Federal  Register  (49  FR 
50432)  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  which  established 
restraint  limits  for  certain  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  1985.  The  notice 
document  which  preceded  that  letter 
referred  to  the  consultation  mechanism 
which  applies  to  categories  of  textile 
products  under  the  bilateral  agreement, 
such  as  Category  360,  which  is  not 
subject  to  a  specific  ceiling  and  for 
which  a  level  may  be  established  during 
the  year.  In  the  letter  published  below, 
pursuant  to  the  bilateral  agreement,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  apparel 
products  in  Category  360,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
indicated  ninety-day  period,  in  excess  of 
the  designated  level. 
Ronald  I.  Levin, 

Acting  Chairman,  Cammittee  for  the 
Implementation  of  Textile  Agreements. 

China — Market  Statement 

Category  360 — Pillowcases 

November  1985. 

Summary  and  Conclusions 

U.S.  imports  of  Category  360  from  China 
totaled  1.1  million  pillowcases  (213.682 
dozens]  during  the  year  ending  September 
1965.  This  level  was  68  percent  higher  than 


the  number  imported  during  year-ending 
September  1984.  China  is  the  Idrgcst  supplier 
of  cotton  pillowcases,  accounting  for  23 
percent  of  total  imports.  ' 

The  sharp  and  substantial  increase  of  low- 
valued  imports  of  Category  360  fVem  China  is 
disrupting  the  U.S.  market. 

U.S.  Production  and  Market  Share 

Domestic  production  which  hud  declined  ' 
from  1979  to  1982.  but  had  begun  to  recover  in 

1983.  failed  to  continue  to  increase  with 
increased  market  demand.  Production  of 
collon  pillowcases  declined  2  percent  to 
259.000  dozens  in  1984.  During  the  Sficond 
quarter  of  1985.  production  was  down  .S5 
percent  below  the  first  quarter  of  1985 
matching  the  seme  \efe\  as  second  quarter 
1984. 

The  market  for  U.S.  produced  and  imported 
pillowcases  remained  relatively  stable  from 
1979  through  1982.  During  the  following  two 
years,  the  market  showed  considerable 
growth,  increasing  from  440,000  in  1982  to 
522.060  in  1983  and  866.000  dozens  in  1964 
Despite  the  stable  market  for  cotton 
pillowcases  in  the  1979-1982  period.  U.S. 
producers  lost  market  share,  declining  from 
78  percent  in  1979  to  51  percent  in  1983.  In 
1964,  the  loss  of  market  share  for  U.S. 
producers  accelerated  as  imports  expanded 
more  rapidly  than  did  the  market;  The  U.S. 
producers'  share  of  the  market  fell  to  30 
percent  in  1984. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  pillowcases  doubled 
from  1979  to  1981  and  tripled  from  1981  to 

1984.  Imports  for  the  first  nine  months  of  1985 
were  nearly  twice  as  large  as  those  a  year 
earlier. 

The  ratio  of  imports  to  domestic  production 
climbed  sharply  from  28.8  percent  in  1979  to 
97.7  percent  in  1983.  It  rose  to  234.4  percent  in 
1984  and  probably  will  be  higher  in  1985  since 
imports  were  up  substantially,  92  percent, 
during  the  first  nine  months  of  1985. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  26. 1985. 
Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC.  20229. 
Dear  Mr.  Commissioner: 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  ut 
Geneva  on  December  20, 1973,  as  extended 
on  December  15, 1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19. 1983,  between  the  Governments  of 
the  United  States,  and  the  People's  Republic 
of  China;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  January  2, 1986,  entry 
into  the  United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  360. 
produced  or  manufactured  in  the  People's 
Republic  of  China  and  exported  during  the 
ninety-day  period  which  began  on  November 
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29. 1966  and  extends  through  February  28, 
1986,  in  excess  of  887,579  units.' 

Textile  products  in  Category  360  which 
have  been  exported  to  the  United  States  prior 
to  the  first  day  of  the  indicated  ninety-day 
period  shall  be  subject  to  this  directive. 

Textile  products  in  Category  360  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  pubhshed  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709],  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924),  December 
14, 1984  (48  FR  55607],  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622).  ]uiy  16, 1984  (49  FR  28764), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1985). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-30899  Filed  12-30-85;  8:45  am] 

BIU.INQ  COOE  3S10-On-M 

Announcing  Import  Restraint  Limits 
for  Certain  Cotton  and  IMan-Made 
Fit>er  Textile  Products  Exported  From 
Pakistan  Effective  on  January  1, 1986 

The  Chairman  of  the  Conimittee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  January  1, 
1986.  For  further  information  contact 
Diana  Solkoff,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 
Background 

On  March  9  and  11. 1982,  the 
Governments  of  the  United  States  and 
Pakistan  signed  a  Bilateral  Cotton 
Textile  Agreement  which  establishes  an 
aggregate  limit  for  Categories  300-369, 
as  a  group  and  within  the  aggregate 
limit,  specific  limits  for  Categories  313, 
315,  319.  331,  334,  335.  336,  338,  339,  340, 
341,  347/348.  350,  363.  and  parts  of  369. 
and  a  specific  limit  for  part  of  Category 
631,  among  others,  during  the  agreement 
year  which  begins  on  January  1. 1986 
and  extends  through  December  31, 1986. 


■  The  level  has  not  been  adjusted  to  reflect  any 
imports  exported  after  Novemt)er  28, 1865. 


It  also  provides  consultadon  levels  for 
categories,  such  as  Categories  317, 320 
and  3e9pt.,  which  are  not  subject  to 
specific  limits  and  which  may  be 
adjusted  during  the  agreement  year.  In 
the  letter  published  below  the  Chairman 
of  the  Committee  for  the  Implementadon 
of  Textile  Agreements  directs  the 
Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  to  prohibit  entry 
into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products 
in  the  foregoing  categories,  produced  or 
manufactiued  in  Pakistan  and  exported 
during  the  twelve-month  period  which 
begins  on  January  1, 1986  and  extends 
through  E>ecember  31, 1986  in  excess  of 
the  designated  limits.  The  aggregate 
limit  has  been  adjusted  to  account  for 
carryforward  used  during  previous 
restraint  periods.  The  limits  for  Category 
331, 341. 347/348  and  369pL  have  been 
adjusted  to  account  for  carryforward 
used  in  1985. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  ¥K  55709).  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14. 
1983.  (48  ¥R  55607).  December  30, 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textilet  Agreements. 

Committefl  for  the  Impiementatian  of  Textile 

Agreements 

December  26, 1985. 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  aa 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
In  Textiles  done  at  Geneva  on  December  20, 
1973.  as  extended  on  December  15. 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton  Textile  Agreement  of  March  9  and  11. 
1982,  between  the  Governments  of  the  United 
States  and  Pakistan;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1986,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 


in  tlie  following  categories,  prodaoed  or 
manufactured  in  Pakistan  and  exported 
during  the  tweIve-a>onth  period  wfaicli  begins 
on  January  1. 1986  and  extenda  dnoogh 
December  31, 1986  in  exoess  of  dw  following 
restraint  limitK 


CliBory 


300-3W.. 
313 

315 

317 

318 


331. 
334. 
33S. 


336- 
338- 
33S- 


340 

341 

347/348 

350 

303 

see  pi'.— 

seept"— 

631  pt»_ 


124W( 


23e,123/«4«yd« 
94,a67«21  yd.* 
SSA47.iaa  yd* 
6412X100  yd.* 
18.4*1  SSe  yd.* 
aXXIOAIOyd.* 
006.214  dai.  p*s. 
36.271  doz. 
41,068  doz. 
122J04d(B. 
2.806.274  dOL 
610,484  doz. 
131.080  dOL 
213.038  dos. 
278.381  dn. 
18.784  doz. 
24.886.646  mmtai 
6.673.738  b. 
^186.006  b 
424,000  dtz.  pife*. 


>ln     CWgoiy    368,     •■     TS.U.&A. 
306.1720.      3661740.      3661856.      3a6J02a 
368.2420,  366^440  and  366.2840. 

>ln  CsMgory  368.  onty  T&U.SA  nuntan  366.1720, 
368.1740.  38612020.  386.2040.  3662420.  386.2440  and 
366.2840 

>ln  CaMgory  631.  only  TS.USlA.  numban  70C321S, 
7D4.8S2S,  704iS50,  704  JOOO. 

In  carrying  out  this  directive  entries  of 
cotton  and  man-made  fiber  textile  prodocta  in 
the  foregoing  categories,  produced  or 
manufactured  in  Pakistan,  which  tiave  been 
exported  to  the  United  States  on  and  after 
January  1. 1985  and  extending  through 
December  31, 1985,  shaU.  to  the  extent  of  any 
unfilled  l>alances.  l>e  charged  against  the 
levels  of  restraint  estabhshed  for  such  goods 
during  the  twelve-month  period  t>eginning  on 
January  1. 1985  and  extending  through 
December  31, 1985.  In  the  event  the  leveb  of 
restraint  established  for  that  period  have 
been  exhausted  by  previous  entries,  sudi   ' 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  letter  with  the  exceptions  noted  l>elow. 

Merchandise  exported  during  the  twelve- 
month period  which  began  on  January  l,  19K 
and  extends  through  December  31, 1965  in 
Categories  331,  and  369pt*  sliall  be  permitted 
entry  into  the  United  States  for  consumptioa, 
or  withdrawal  from  warehouse  for 
consumption  in  the  follo««ring  amounts  during 
each  month  of  the  January  through  May  1985 
period: 


Cmtgor) 


331. 


38Spt> 


Aimwilloba 


121.043  < 


1,394.748  k. 


•m    Catanory    388.    al    TS.uax 
3661720.      3661740.      3661856,      38S2QZa      386.a04a 
366.2420.  388.2440  and  36&2840. 

Merchandise  entoed  m  1906  in  the 
foregoing  categories,  exported  during  tiie 
restraint  periods  which  ended  on  December 
31, 1985,  plus  goods  exported  during  tlie 
twelve-month  period  which  begins  on 
January  1, 1966  and  extends  through 
December  31, 1986.  shall  not  together  exceed 


■  In  Category  388.  all  T&U.SA.  inmbcfs  exoepi 
366.1720.  3ee.l74a  366.1955,  306.2020.  aOSJOia 
3e«.242a  366^440  and  3ee.2s«a 
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the  iioHli  estatHubed  far  snch  goods  d«iring 
the  laMer  IwetveHnonrti  period. 

The  IMS  MnttB  are  aabfect  to  adfvstiaenl 
accordmg  todw  lenM«f  the  bilateral 
agreeOHat  «f  Ma  roil «  and  tl.  19tZ,  between 
the  Govemmenls  of  the  United  States  and 
Pakistan,  which  provide,  in  part,  that:  (1) 
within  trie  aggregate  hnril,  specific  restraint 
limits  may  be  exceeded  by  desi^ated 
percentages:  (2)  specific  limits  may  be 
increased  for  carryforward  and  carryover 
and  (3)  administrative  arrangeaents  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14,  1983.  (48  FR  55607).  December  30.  1983  (48 
FR  57584),  April  4,  1984  (49  FR  13397),  June  2a 
1984  (49  FR  26622),  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5.  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (19B5). 

In  carrying  oof  the  above  directions,  the 
Coimnissione''  of  Costoms  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  liapleinentation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.533(a)(l). 
Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Imphmentation  of  Textiles  Agreements. 
|FR  Doc.  »-^0887  Filed  12-30-85  8:45  am] 
BNXMOcooc  ssia-on-M 


Limits  for  CertsHi  Msn-Msde  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Thailand 

The  Ci^airman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to.be  effective  on  January  1. 
1985.  For  further  information  contact 
Jane  Corwin,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212. 

Background 

On  December  2. 1985  a  notice  was 
published  in  the  Federal  Re^star  (50  FR 
49438)  which  established  staged  entry 
periods  for  man-made  fiber  textile 
products  in  Category  639.  produced  or 
manufactured  in  Thailand  and  imported 
during  the  thirty-day  periods  which 
began  on  December  2, 1985  and  extend 
through  May  1, 1988.  Inasmuch  as  it  has 
been  determined  that  these  staged  entry 


periods  are  no  longer  needed,  they  are 
being  cancelled. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983.  (48  ¥K  55607),  December  30, 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1985). 
Ronald  L  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committae  for  Ilia  InpleaieBtalioa  of  TextiU 
Agreemaats 

December  28. 1965.  . 

Connntssioner  of  Customs.  Department  of  the 
Treasury.  Washington,  D.C.  20229. 

Dear  Mr.  Conunissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Agreement  of 
July  27  and  August  8. 1983,  as  amended  and 
extended  between  the  Governments  of  the 
United  States  and  Thailand,  i  request  that, 
effective  on  January  1.  IQW,  you  cancel  that 
portion  of  the  directive  of  November  27. 1985 
concerning  staged  entiy  for  man-made  fiber 
textile  products  in  Category  639,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  eleven-month  period  which  began 
on  January  1, 1985  and  extended  through 
November  30, 1985. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaliing  provisions  of  5. 
U.S.C  (a)  (1). 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  85-^0868  Filed  12-30-85;  8:45  am) 

BILUNG  CODE  SSIO-OR-ai 


DEPARTIMENT  OF  EDUCATION 

Education  Intergovernmental  Advisory 
Council;  Meeting 

agency:  Intergovernmental  Advisory 
Council  on  Education,  Ed, 
action:  Notice  of  meeting. 

summary:  This  notice  set  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Intergovernmental 
Advisory  Council  on  Education.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

date:  January  21. 198& 


AOONess:  200  L  Street.  NW..  Room  555. 
Washington,  DC. 

RM  FURTHER  tNFORMATKM  CONTACT 

Jaoqaebne  E.  McGregor,  Executive 
Director,  hilergovemmental  Advisory 
Council  on  Education,  Department  tjf 
Education,  300  7th  Street,  SW., 
Washington.  DC  20202.  (202)  472-6464. 
SUPPLEMENTARY  INFORMATION:  The 

Intergovenunental  Advisory  Council  on 
Education  is  established  under  Section 
213  of  the  Department  of  Education 
Organization  Act  (20  U.S.C  3423).  The 
Coimcii  is  estabhshed  to  provide 
assistance  and  make  recommendations 
to  the  Secretary  and  the  President 
concerning  intergovernmental  policies 
and  relations  pertaining  to  education. 

The  meeting  of  the  Council  is  open  to 
the  public.  'Hie  meeting  is  scheduled 
from  1:30  pm  to  4.-00  pm  on  January  21. 

The  proposed  agenda: 

Plan  for  lACE  Networking  conference  on 

job  training  and  retraining  March  6-7. 

1986 
Effect  of  Gram-Rudman  on  Federal 

Programs 
Departmental  Support  for  lACE 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the 
Intergovernmental  Advisory  Council  on 
Education  300  7th  Street  SW..  Room 
513,  Washington,  DC.  Signed  at 
Washington,  DC  on  December  26. 1985. 
Jacqueline  E.  McGregor. 

Execative  Director.  Intergovernmental 
A  dvisory  Council  on  Education. 

(re  Doc.  85-30876  Filed  12-30-85:  8:45  amj 

BiUJNGCOOe  4000-01-M 


DEPARTME»IT  OF  ENERGY 

Federal  Energy  Regulatory 
ConfMnission 

(Docket  Nos.  CP85-1 33-002  •^  aL] 

Natural  Gas  Certificate  Filings;  ANR 
Pipeline  Co.  et  al. 

December  20, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Ptpefine  Company 

IDocket  No.  CP86-133-O02] 

In  Docket  No.  CP85-133-002,  ANR 
Pipeline  Company  (Petitioner),  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  requested  specific  certificate 
authorization  to  continue  an  amended 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978,  Petitioner  was  eligible  for 
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"grandfathered"  treatment  pursuant  to 
S  284.105.  This  specific  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long-term 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436. 
Petitioner  has.  however,  indicated  that  it 
desires  the  Commission  to  process  this 
separate  request  under  the  standard 
Section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  September  18, 
1985,  Petitioner  filed  in  Docket  No. 
CP85-133-002  a  petition  to  amend  the 
order  issued  February  26, 1985,  in 
Docket  No.  CP85-133-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  of 
natural  gas  from  additional  receipt 
points  and  a  change  in  the  contract 
demand  volume,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioner  states  that  in  Docket  No. 
CP85-1 33-000  it  received  authorization 
to  transport  up  to  2,500  Mcf  of  natural 
gas  per  day  on  a  firm  basis  for  Michigan 
Con.solidated  Gas  Company  (MichCon) 
from  Newaygo  County,  Michigan,  to 
Mecosta  County,  Michigan. 

Petitioner  proposes  to  add  the 
Wolverine  Jansma  1-29  and  Jennings 
Hudson  1-35  wells  in  Newaygo  County 
as  additional  receipt  points  for  the 
transportation.  Petitioner  further 
proposes  that  the  transportation 
contract  demand  be  increased  to  12,000 
Mcf  of  gas  per  day. 

Petitioner  further  requests 
authorization  to  add  points  of  receipt 
and/or  delivery  to  the  transportation 
service  and  to  report  such  changes  in  an 
annual  tariff  sheet  filing.  Petitioner  also 
requests  authorization  to  reduce  the 
contract  demand  pursuant  to  the 
redetermination  provision  of 
amendment  to  the  transportation 
agreement  with  MichCon,  to  no  less 
than  1,000  Mcf  per  day,  if  mutually 
agreed  to  by  Petitioner  and  MichCon. 

Comment  date:  January  6. 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP85-328-000J 

In  Docket  No.  CP85-328-000. 
Columbia  Gulf  Transmission  Company 
(Applicant),  P.O.  Box  683.  Houston, 
Texas  77001.  requested  specific 
r.ertificate  authorization  to  continue  a 
transportation  service  pursuant  to 


section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  §  264.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Applicant  has.  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  ii)  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  March  4, 1985, 
Columbia  Gulf  Transmission  Company 
(Applicant)  filed  in  Docket  No.  CP85- 
326-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Natural  Gas  Pipeline 
Company  of  America  (Natural),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  transport  for 
Natural  on  an  interruptible,  best-efforts 
basis  up  to  8,000  Mcf  of  natural  gas  per 
day  and  such  further  volumes  as 
Applicant  agrees  to  accept,  pursuant  to 
a  gas  transportation  agreement  dated 
November  12, 1984.  Applicant  submits 
that  Natural  is  purchasing  gas  produced 
from  Main  Pass  Block  77,  offshore 
Louisiana.  It  is  stated  that  Natural 
would  transport  or  cause  the 
transportation  of  this  gas  from  offshore 
Louisiana  to  the  point  of  receipt  at  the 
interconnection  of  Applicant's  and  Sea 
Robin  Pipeline  Company's  facilities 
located  in  Vermilion  Parish.  Louisiana. 
Applicant  states  that  it  would  receive 
Natural's  volumes  of  gas  for 
transportation  at  the  point  of  receipt  and 
redeliver  thermally  equivalent  volumes 
to  Natural,  by  displacement,  either  at 
the  tailgate  of  Texaco  Inc.'s  Henry 
processing  plant,  located  in  Vermilion 
Parish.  Louisiana  (Henry  point  of 
delivery)  or  at  existing  Measuring 
Station  No.  426  connecting  the  facilities 
of  Applicant  and  Natural  in  Cameron 
Parish,  Louisiana  (Cameron  point  of 
delivery).  Deliveries  would  be  made  at 
the  Cameron  point  of  delivery  only 
when  deliveries  cannot  be  made  at  the 
Henry  point  of  delivery,  it  is  stated. 
Applicant  states  that  the  volumes 
delivered  would  be  reduced  to  reflect 
the  retainage  of  1.2  percent  of  the  total 
volumes  of  gas  received  at  the  point  of 
receipt  for  Natural's  pro  rota  share  of 
gas  used  as  fuel  and  unaccounted-for 
volumes. 


It  is  stated  that  Natural  would  pay 
Applicant  6.20  cents  per  Mcf  for  gas 
received  at  the  point  of  receipt  for 
transportation  to  the  Henry  point  of 
delivery  and  would  pay  Applicant  8.56 
cents  per  Mcf  for  gas  received  at  the 
point  of  receipt  for  transportation  to  the 
Cameron  point  of  delivery. 

Applicant  submits  that  the 
transportation  service  commenced  on 
January  4, 1985,  pursuant  to 
authorization  granted  in  Docket  No. 
CP80-105  in  Docket  No.  ST85-456-000 
and  that  the  service  would  continue  in 
effect  for  a  period  of  eight  years  from 
the  dale  of  initial  receipt  of  gas  and  from 
year  to  year  thereafter. 

Comment  date:  January  6. 1986,  in 
accordance  with  Standard  Paragraph  P 
at  the  end  of  this  notice. 

3.  Locust  Ridge  Gas  Company 

(Docket  No.  CP8*-72»-O0Oj 

.  In  Docket  No.  CP85-728-000.  Locust 
Ridge  Gas  Company  (Applicant),  3400 
West  Marshall  Avenue,  Suite  201. 
Longview.  Texas  75608,  requested 
specific  certificate  authorization  to 
continue  a  transportation  service 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  which  was  self  implemented 
under  its  Order  No.  60  blanket 
certificate  and  was  eligible  for 
"grandfathered"  treatment  pursuant  to 
S  284.105.  This  specific  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  terra 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436. 
Applicant  has,  however,  indicated  that 
it  desires  the  Commission  to  process  this 
separate  request  under  the  standard 
section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A,  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  July  22, 1985, 
Applicant  filed  in  Docket  No.  CP85-72ft- 
000  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Southern  Natural  Gas  Company 
(Southern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
6.750  Mcf  of  natural  gas  per  day  for 
Southern  on  an  interruptible  basis. 
Applicant  would  receive  the  gas  from 
Southern  in  Jefferson  County. 
Mississippi,  and  transport  and  deliver  it 
to  ANR  Pipeline  Company  in  Tensas 
Parish.  Louisiana.  Applicant  proposes  to 
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charge  Southern  ^.34  cent  per  mtlfion 
Btu  for  the  transportation  service. 

It  is  claimed  that  Ae  pniposed 
transportatioB  service  vroold  provide 
Sootheni  witfi  a  means  of  transporting 
an  additional  snppiy  of  gas  without  the 
construction  of  duplicative  facilities. 

Comment  date:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  NorthefD  Natural  Gas  Company. 
Divisioa  of  lotacNocth,  Inc. 

(OockH  No.  C3>85-615-O0Ot 

In  Docket  No.  CP85-61S-000.  Northern 
Natural  Gas  Company,  Division  of 
InterNorth,  Inc.  (Northern).  2223  Dodge 
Street  Omaha.  Nebraska  69102. 
reqaested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  S  2M.105.  This  specific 
transaction  couid  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  loag  term  under  the 
terras  and  conditions  promulgated  by 
Order  No.  436.  Northern  has.  however, 
indicated  that  it  desires  the  Commissioa 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM8S-1- 
000.  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  June  14. 1985. 
Northern  filed  in  Docket  No.  CP85-ei5- 
000  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  transport,  on  a 
nrm  basis  for  the  account  of  Tennessee, 
a  maximum  daily  quantity  of  20,000  Mcf 
of  gas  produced  from  Matagorda  Island 
Blocks  (MAT)  711  and  712.  offshore 
Texas.  It  is  stated  that  Northern  would 
accept  such  volumes  for  Tennessee's 
account  at  the  interconnection  in  MAT 
713  of  the  jointly-owned  lateral  pipeline 
facilities  of  Northern  and  Tennessee, 
which  connect  the  MAT  712  production 
platform  and  the  jointly-owned  pipeline 
facilities  of  Northern,  Southern  Natural 
Gas  Company,  Natural  Gas  Pipeline 
Company  of  America.  Florida  Gas 
Transmission  Company  and 
Transcontinental  Gas  Pipe  Line 


Corporation  known  as  the  7SB  Lateral.  It 
is  further  stated  that  Northern  would 
redehver  thermally  equivalent  volumes 
for  Tennessee's  account  to  Houston  Pipe 
Line  Company  (HPL)  in  Refugio  County. 
Texes,  for  further  transportation. 
Additionally,  it  is  asserted  that  Northern 
would  transport  on  a  best-efforts  basis 
volumes  in  excess  of  the  maximum  daily 
quantity  (MDQ)  that  are  delivered  by 
Tennessee  in  MAT  713. 

Northern  proposes  to  charge 
Tennessee  a  cost  of  service  based 
monthly  transportation  charge  (MTC).  It 
is  explained  that  the  agreement  provides 
for  an  MTC  of  $132,240  for  the  firm 
service  and  21.75  cents  per  Mcf  of  gas 
delivered  in  excess  of  the  MDQ.  It  is 
further  explained  that  since  the 
agreement  was  executed,  compression 
was  installed  on  Matagrada  Offshoie 
Pipehne  System  (MOPS)  pursuant  to 
Commission  order  issued  in  Docket  No. 
CP83-186-~002  and  Northern  has  filed,  in 
Docket  No.  CP85-247-000  for 
authorization  to  acquire  Transco's 
ownership  interest  in  the  758  Lateral. 
Northern  proposes  to  charge  Tennessee 
an  MTC,  based  on  an  expanded  MOPS, 
of  $76,548  per  month  for  the  firm  service 
and  12.59  cents  per  Mcf  for  overrun 
service.  The  proposed  senioe,  which  it 
is  indicated  commenced  August  31. 1964, 
on  a  best  efforts  basis  pursuant  to  Part 
284  of  the  Commission  s  Regulations, 
would  continue  for  a  primary  term  of 
eight  years  and  from  year  to  year 
thereafter. 

Comment  date:  January  6, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Sea  Robin  IHpeline  Company 

IDocket  Na  CPB&-412-000| 

In  Docket  No.  CP85-41 2-000  Sea 
Robin  Pipeline  Company  (Sea  Robin), 
P.O.  Box  1478,  Houston.  Texas  77001. 
requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  §  284.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Sea  Robin  has.  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  the  Order 
Nos.  436  and  436-A.  in  Docket  No. 
RM85-1-000.  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 


Take  notice  that  on  April  3. 1985,  Sea 
Robin  filed  in  Docket  No.  CP85-412-000 
an  application  pursuant  to  section  7(c) 
of  thu^  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  up  to 
87  Mcf  of  natural  gas  per  day  for 
Southern  Natural  Gas  Company 
(Southern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Sea  Robin  proposes  to  transport  up  to 
87,000  Mcf  of  natural  gas  per  day  for 
Southern  from  the  East  Cameron  area, 
offshore  Louisiana,  to  Erath.  Louisiana. 
It  is  stated  that  the  transportation 
service  would  continue  for  five  years 
from  the  date  of  first  delivery  after 
receipt  of  the  requested  authorization.  It 
is  stated  that  the  transportation  service 
commenced  February  8, 1964,  in  Docket 
No.  ST84-€23-^)00  pursuant  to  Order  No. 
60. 

It  is  indicated  that  Sea  Robin  would 
charge  Southern  a  monthly  demand 
charge  and  a  commodity  charge  for  the 
gas  transported,  pursuant  to  Sen  Robin's 
FERC  Gas  Traiff,  Original  Volume  Na  1, 
Sheet  No.  4-A  (currently  $3.86  and  73 
cents  per  Mcf,  respectively).  Sea  Robin 
states  that  existing  facilities  would  be 
used  for  the  transportation  service  and 
that  Sea  Robin's  other  customers  would 
not  be  adversely  affected. 

Comment  date:  January  6, 1^86.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Sea  Robin  Pipeline  Company 

(Docket  Nos.  CP76-428-<»2  and  CPr6-428- 
003] 

In  Docket  Nos.  CP76-428-002  and 
CP76-^26-003,  Sea  Robin  Pipeline 
Company  (Sea  Robin),  Post  Office  Box 
1478,  Houston,  Texas  77001,  requested 
specific  certificate  authorization  to 
continue  a  transportation  service 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  which  was  self  implemented 
under  its  Order  No.  60  blanket 
certificate  and  was  eligible  for 
"grandfathered"  treatment  pursuant  to 
§  284.105.  This  specific  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  term 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436.  Sea 
Robin  has,  however,  indicated  that  il 
desires  the  Commission  to  process  this 
separate  request  under  the  standard 
section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A,  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 
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Take  notice  that  on  April  9,  1985  and 
April  17, 1965,  Sea  Robin  Tiled  in  Docket 
No.  CP76-428-002,  and  Docket  No. 
CP76-428-003.  respectively,  petitions  to 
amend  the  order  issued  February  12. 
1977.  in  Docket  No.  CP76^28  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  so 
as  to  authorize  the  designation  of  a  new 
receipt  point  and  an  additional 
transportation  redelivery  point  to  United 
Gas  Pipe  Line  Company  (United),  all  as 
more  fully  described  in  the  petitions  to 
amend  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Sea  Robin  slates  that  it  is  authorized 
to  provide  transportation  service  for 
United  for  the  transportation  and 
redelivery  of  United's  gas  purchased 
from  certain  offshore  Louisiana  delivery 
points.  Sea  Robin  further  states  that  it  is 
authorized  to  redeliver  United's  gas  at 
the  terminus  of  Sea  Robin's  system 
onshore  near  Erath,  Vermilion  Parish. 
Louisiana,  into  the  facilities  of  United. 
Sea  Robin  also  states  that  the 
transportation  agreement  between 
United  and  Sea  Robin  dated  June  1, 
1976,  has  been  amended  on  March  13, 
1984,  and  December  5, 1984,  to  provide 
for  a  new  redelivery  point  at  the  inlet 
side  of  the  measuring  station  of  Faustina 
Pipeline  Company  located  at  the 
onshore  terminus  of  the  Sea  Robin 
system  and  a  new  receipt  point  at  South 
Marsh  Island  Area  Block  127,  offshore 
Louisiana. 

No  other  changes  are  proposed  by  the 
transportation  agreements. 

Comment  date:  January  6, 1986,  in 
accordance  witl;  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Southern  Natural  Gas  Cmnpany 

IDockel  No.  CP85-825-000) 

In  Docket  No.  CP85-825-000,  Southern 
Natural  Gas  Company  (Applicant),  P.O. 
Box  2563,  Birmingham,  Alabama  35202. 
requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  §  284.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Applicant  has,  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM85-1- 


000,  the  applications  filed  in  the 
referenced  in  docket  is  being  renoticed. 

-Take  notice  that  on  August  26. 198S, 
Applicant,  filed  in  Docket  No.  CP85-82S- 
000  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Columbia  Gas 
Transmission  Corporation  (Columbia) 
and  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  nie  with  the  Commission  and  open  to 
public  inspection. 

Applicant  requests  authorization  to 
transport  gas  for  Columbia  and  Texas 
Gas  purchased  separately  from  Texaco 
Inc.  and  Amoco  Production  Company, 
produced  from  (he  B  and  C  production 
platforms  in  Block  273,  Eugene  Island 
area,  offshore  Louisiana.  Applicant 
proposes  to  transport  on  an  interruptible 
basis  by  means  of  its  existing  faciities 
up  to  1  billion  Btu  per  day  for  both 
Columbia  and  Texas  Gas.tir  such 
greater  quantities  as  Applicant  may 
accept  from  time  to  time.  Applicant 
states  tha't  Columbia  and  Texas  Gas 
would  each  deliver  its  gas  to  Applicant 
for  transportation  at  the  inlet  of 
Applicant's  existing  facilities  located  on 
the  Eugene  Island  Block  260  B 
production  plantform.  Applicant  would 
redeliver  to  Columbia  and  Texas  Gas  an 
equivalent  quantity  of  gas  at  the  existing 
subsea  point  of  interconnection  between 
the  10-inch  pipeline  facilities  of 
Applicant  and  the  24-inch  pipeline 
facilities  of  Sea  Robin  Pipeline  Company 
located  in  Eugene  Island  Block  273,  less 
Columbia's  and  Texas  Gas'  separate  pro 
rata  shares  of  gas  used  as  fuel, 
company-used  gas  and  unaccounted-for 
gas  losses,  and  less  their  pro  rata  share 
of  gas  lost  or  vented  during 
transportation  for  any  reason  except 
gross  negligence  on  the  part  of 
Applicant.  Applicant  further  states  that 
Columbia  and  Texas  Gas  have  each 
agreed  to  pay  Applicant  a  transportation 
rate  of  24.7  cents  per  million  Btu. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company 

(Docket  no.  CP82-276-008| 

In  Docket  No.  CP82-276-008,  Southern 
Natural  Gas  Company  (Southern),  P.O. 
Box  2563,  Birmington.  Alabama  35202- 
2563  requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 


pursuant  to  S  284.105.  Tliis  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Southern  has,  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A,  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  August  7, 1985. 
Southern  filed  in  Docket  No.  CP82-27B- 
008  a  petition  to  amend  the 
Commission's  order  issued  July  15, 1982. 
in  Docket  No.  CP82-276-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transporation  of  natural 
gas,  from  a  new  source  of  gas  supply 
from  oflEshore  Louisiana,  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  ail  as  more  fiilly 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

By  Commission  order  issued  July  15. 
1982,  in  Docket  No.  CP82-276-000, 
Southern  was  authorized,  among  other 
things,  to  transport  up  to  45  billion  Btu 
equivalent  of  natural  gas  per  day  for 
Transco  from  Mississippi  Canyon  Area 
Blocks  150, 151. 194  and  195,  (Block  194 
Field)  offshore  Louisiana,  to  an 
interconnection  of  Transco's  facilities 
and  Southern's  20-inch  Duck  Lake- 
Franklinton  Pipeline  in  Livingston 
Parish,  Louisiana.  Southern  rendered  the 
subject  transportation  pursuant  to  an 
agreement  dated  February  24, 1982.  By 
an  amendment,  dated  November  9. 1964. 
to  the  agreement.  Southern  states  it  has 
agreed  to  transport  gas  purchased  by 
Transco  from  Mississippi  Canyon  Area 
Block  20  in  addition  to  the  gas  produced 
from  the  Block  194  Field.  It  is  asserted 
that  the  receipt  points  and  the  redelivery 
points,  the  quantity  of  gas  transported 
and  the  rate  charged  for  the 
transportation  service  would  remain 
unchanged  as  originally  set  forth  in  the 
original  gas  transportation  agreement 

Southern  states  that  it  currently 
transports  Block  20  gas  for  Transco 
under  the  terms  of  a  letter  agreement 
dated  November  9, 1984,  pursuant  to 
Southern's  blanket  certificate  issued 
April  16. 1980,  in  Docket  No.  CP80-219- 
000.  The  self-implementing 
transportation  service  was  reported  to 
the  Commission  in  Docket  No.  ST85- 
1218-000. 

By  the  instant  petition.  Southern 
requests  the  Commission  amend  its 
order  in  Docket  No.  Cr82-276-000.  by 
authorizing  the  transportation  of  this 
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new  gas  supply  source,  from  Block  20 
offshore.  Louisiana,  to  be  included  in  the 
gas  volumes  presently  being  transported 
for  Transco. 

Comment  date:  January  6. 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice 

9.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

(Docket  Na  CP85-53O-000| 

In  Docket  No.  CP85-530-000. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
P.O.  Box  2511,  Houston,  Texas  77001. 
requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  S  284.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  438.  Tennessee  has.  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  May  21, 1985, 
Tennessee  filed  in  Docket  No.  CP85- 
530-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  a  transportation 
service  for  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  it  has  agreed  to 
receive,  on  an  intemiptible  basis,  up  to 
2,000  Mcf  of  natural  gas  per  day  from  a 
point  of  receipt  located  in  Main  Pass 
Block  69,  offshore  Louisiana.  Tennessee 
would  transport  and  deliver  a  thermally 
equivalent  quantity  less  volumes  for 
Tennessee's  fuel  and  use  and  lost  and 
unaccounted-for  gas  to  a  point  of 
interconnection  near  Kinder,  Allen 
Parish.  Louisiana  (Fords). 

It  is  stated  that  in  accordance  with  the 
transportation  agreement,  Texas  Eastern 
would  pay  Tennessee  a  volume  charge 
equal  to  the  product  of  15.80  cents 
mutiplied  by  the  total  volume  in  Mcf  of 
gas  delivered  by  Tennessee  for  the 
account  of  Texas  Eastern  during  the 
month.  Tennessee  states  that  it  would 
charge  a  minimum  monthly  bill  which 


would  consist  of  the  greater  of  the 
volume  charge  of  15.08  cents  multiplied 
by  the  total  volume  in  Mcf  of  gas 
delivered  during  the  month  or  a  volume 
charge  of  15.80  cents  multiplied  by  the 
minimum  bill  volume,  which  would 
consist  of  the  number  of  days  in  said 
month,  mutliplied  by  66%  percent  of  the 
transportation  quantity:  provided  that 
the  minimum  bill  volume  would  be 
reduced  by  the  volumes,  if  any,  tendered 
by  Texas  Eastern  and  not  taken  by 
Tennessee,  and  would  be  reduced  by 
the  volumes  retained  for  Tennessee's 
system  fuel  and  uses. 

In  addition,  Texas  Eastern  would 
provide  to  Tennessee,  at  no  cost  to 
Tennessee,  2  percent  of  the  volumes 
received  by  Tennessee  at  the  point  of 
receipt  for  Tennessee's  syst'      'uel  and 
uses  and  gas  lost  and  unacc       ted  for. 

Tennessee  states  that  it  is  (  urrently 
transporting  natural  gas  for  Texas 
Eastern  pursuant  to  the  provisions  of 
Section  284.221  of  the  Commission-'s 
Regulations  and  Tennessee's  Order  No. 
60  blanket  certificate  issued  February 
21, 1980,  in  Docket  No.  CP80-132. 
Tennessee  also  states  that  reports  of 
this  transaction  have  been  filed  by 
Tennessee  in  Docket  No.  ST85-545. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc. 

[Docket  No.  CP85-586-000) 

In  Docket  No.  CP85-586-000, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee) 
P.O.  Box  2511,  Houston,  Texas  770O1, 
requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  S  284.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Tennessee  has,  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A,  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  June  6, 1985, 
Tennessee  filed  in  Docket  No.  CP85- 
586-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 


necessity  authorizing  Tennessee  to 
render  an  interruptibie  transportation 
service  of  up  to  65,000  Mcf  of  natural  gas 
per  day  for  Natural  Gas  Pipeline 
Company  of  America  (Natural),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  proposes  to  receive,  at  the 
onshore  terminus  of  Tennessee's  and 
Columbia  Gulf  Transmission  Company's 
(Columbia  Gulf)  jointly-owned  Project 
South  Pass  77  facilities  in  Plaquemines 
Parish,  Louisiana,  up  to  65,000  Mcf  of 
natural  gas  for  transportation  and 
delivery  to  any  or  all  of  the  following 
existing  points:  (1)  An  interconnection  of 
Tennessee  and  Natural  near  Chalkey, 
Cameron  Parish,  Louisiana;  (2)  an 
interconnection  of  Natural  and  the  tail 
gate  of  Mobil  Oil  Corporation's  (Mobil) 
Cameron  Meadows  Gas  Processing 
Plant,  Cameron  Parish,  Louisiana;  (3)  an 
interconnection  of  Trunkline  Gas 
Company  and  Tennessee  near  Kinder. 
Jefferson  Davis  Parish,  Louisiana;  (4)  an 
interconnection  of  Natural  and 
Tennessee  in  Wharton  County,  Texas; 
and  (5)  an  interconnection  of  Natural 
and  the  tailgate  of  Mobil's  LaGloria  Cus 
Processing  Plant,  Jim  Wells  County, 
Texas.  The  Ysclosky  Processing  Plant, 
St.  Bernard  Parish,  Louisiana,  would  be 
the  point  of  delivery  for  plant  volume 
reduction  (PVR)  if  any  of  the  gas 
transported  must  be  processed. 

Tennessee  states  that  it  is  presently 
transporting  the  subject  gas  for  Natural 
pursuant  to  Section  284.221  of  the 
Commission's  Regulations  and 
Tennessee's  blanket  certificate  issued 
February  21. 1980,  in  Docket  no.  CP80- 
132.  Reports  of  the  transportation  have 
been  filed  by  Tennessee  in  Docket  No. 
ST85-364-000. 

Pursuant  to  the  terms  of  the 
transportation  agreement  dated  March 
1, 1984,  as  amended  January  24, 1985. 
Tennessee  proposes  to  charge  Natural 

(1)  A  volume  charge  of  16.61  cents  for 
gas  delivered  at  Chalkey  17.85  cents  for 
deliveries  at  Cameron  Meadows,  14.86 
cents  for  deliveries  at  Kinder,  30.12 
cents  for  deliveries  at  Wharton  County 
and  38.13  cents  for  deliveries  at 
LaGloria. 

(2)  A  PVR  charge  of  6.38  cents  per  Mcf 
for  the  PVR  for  deliveries  at  the 
Ysclosky  plant. 

(3)  A  minimum  monthly  bill  consisting 
of  a  volume  charge  of  16.61  cents  times 
the  minimum  bill  volume  multiplied  by 
66.66  percent  of  the  quantity  of  gas 
transported  as  adjusted. 

It  is  stated  that  in  addition.  Natural 
would  provide  Tennessee  a  daily 
volume  of  gas  for  fuel  and  unaccounted- 
for  gas  lost  as  follows:  1.2  percent  for 
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PVR  gas,  1.91  percent  of  deliveries  at 
Chalkey,  Cameron  Meadows  and  Kinder 
and  2.58  percent  for  deliveries  at 
Wharton  County  and  LaGloria. 

Tennessee  alleges  the  proposed 
service  would  benetit  Natural  since  it 
would  provide  a  means  of  attaching  an 
offshore  reserve  of  gas  without  the 
construction  of  costly  duplicative 
pipeline  facilities.  Natural  advises  it 
would  use  the  gas  to  maintain  long-term 
reserve  and  deliverability  base  to  assure 
future  customer  service. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Transcontiiiental  Gas  Pipe  Line 
CoqKiration 

I  Docket  No.  CP86-7-000| 

in  Docket  No.  CP8&-7-000. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant),  P.O.  Box  1398, 
Houston,  Texas  77251,  requested 
specific  certificate  authorization  to 
continue  a  transportaton  service 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  which  was  self  implemented 
under  its  Order  No.  60  blanket 
certificate  and  was  eligible  for 
."grandfathered"  treatment  pursuant  to 
§  284.105.  This  specific  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  term 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436. 
Applicant  has,  however,  indicated  that 
it  desires  the  Commission  to  process  this 
separate  r^uest  under  the  standard 
section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  October  2, 1985. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant)  filed  in  Docket 
No.  CP86-7-000  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  a  transportation 
service  for  Southern  Natural  Gas 
Company  (Southern),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  transport  on  an 
interruptible  basis  for  Southern  up  to  the 
thermal  equivalent  of  10,000  Mcf  of 
natural  gas  per  day,  pursuant  to  a 
transportation  agreement  dated  July  1, 
1985.  Applicant  states  that  Southern 
would  purchase  such  gas  from  Elf 
Aquitaine,  Inc.,  successor  to  Texas  Gulf, 
Inc.,  in  Brazos  area,  South  Addition. 
Block  A-47.  Applicant  states  that  it 
would  normally  receive  all  such 


quantities  at  the  terminus  of  its  Central 
Texas  Gathering  System  (CTGS)  near  its 
compressor  station  No.  30  in  Wharton 
County,  Texas,  following  transportation 
by  Southern  through  its  own  capacity  in 
the  looping  on  such  system  known  as 
Project  Central  Texas  Loop  (PCTL). 
However,  should  the  combination  of 
Southern's  Block  A-47  quantities  and 
other  Southern  gas  moving  through 
PCTL  exceed  Southern's  capacity,  then 
Applicant  would  receive  excess  Block 
A-47  quantities  into  its  CTGS  at  Block 
A-47,  it  is  explained. 

Applicant  further  states  that  it  would 
deliver  quantities  thermally  equivalent 
to  those  received  at  either  of  the  above 
points,  less  a  percentage  for  gas  lost  and 
unaccounted  for  and  fuel,  to  Trunkline 
Gas  Company  (Trunkline)  for  the 
account  of  Southern  at  the  existing 
interconnection  between  Applic^t  and 
Trunkline  near  Katy.  Waller  County, 
Texas. 

Initially,  Applicant  states,  it  would 
charge  4.3  center  per  dt  equivalent  of 
gas  for  the  transportation  of  quantities 
received  at  the  terminus  of  its  CTGS  and 
12.4  cents  per  dt  equivalent  for  the 
transportation  of  quantities  received  at 
Block  A-47.  Applicant  would  also  retain, 
initially.  6  percent  of  all  quantities 
received  for  transportation  to 
compensate  for  compressor  fuel  and 
line-loss  make  up  and,  in  the  case  of 
Block  A-47  receipts,  would  retain  fuel 
gas  for  dehydration  at  the  CTGS 
Markham  plant  in  Matagorda  County. 
Texas,  based  on  Southern's  proportional 
share  of  all  fuel  gas  used  in  dehydration 
there. 

Comment  date:  January  6. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Transcontinental  Gas  Pipe  Line 
Corporation;  United  Gas  Pipe  Line 
Company 

[Docket  No.  CP85-492-000| 

In  Docket  No.  CP85-492-000. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston,  Texas  77251,  and  United  Gas 
Pipe  Line  Company  (United),  P.O.  Box 
1478,  Houston,  Texas  77001  requested 
specific  certificate  authorization  to 
continue  a  transportation  service 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  which  was  self  implemented 
under  their  Order  No.  60  blanket 
certificates  and  was  eligible  for 
"grandfathered"  treatment  pursuant  to 
§  284.105.  This  specific  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  term 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436.  Transco 


and  United  have,  however,  indicated 
that  they  desire  the  Commission  to 
process  this  separate  request  under  the 
standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  No*. 
436  and  436-A.  in  Docket  No.  RM85-1- 
000.  the  application  filed  in  the 
referenced  docket  is  l>eing  renoHced. 

Take  notice  that  on  May  7. 19BS. 
Transco  and  United  filed  in  DofJcet  No. 
CP85-492-000  an  application  pursuant  lo 
sections  7(b)  and  7(c)  of  the  Natural  Ga* 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  exchange  of  natural  gas  and  for 
permission  and  approval  to  abandon  an 
existing  transportation  service  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conunission 
and  open  to  public  inspection. 

Applicants  propose  to  exchange  up  to 
a  maximum  daily  quantity  of  IS^XX)  Mcf 
of  natural  gas.  Applicants  state  that  a 
portion  of  the  gas  reserves  underlying 
Eugene  Island  (EI)  Block  57,  offshore 
Louisiana  is  committed  to  Transco  by  a 
gas  purchase  agreement  with  Amerada 
Hess  Corporation  and  that  a  portion  of 
the  gas  reserves  underlying  High  Island 
Blocks  lia  111.  137  and  138  (HI  Block 
111  Field),  offshore  Texas,  is  committed 
to  United  by  a  gas  purchase  agreement 
with  Texaco  Producing  inc.  As 
proposed,  Transco  would  receive 
United's  natural  gas  at  HI  Block  111  and 
United  would  receive  equivalent 
quantities  on  behalf  of  'Transco  at  El 
Block  32.  Applicants  propose  that  any 
imbalances  would  be  eliminated  at 
existing  interconnections  located  (1)  at 
Starks  in  Calacsieu  Parish.  Louisiana:  (2) 
in  Victoria  County.  Texas;  (3)  at 
Johnson's  Bayou  in  Cameron  Parish. 
Louisiana;  (4)  at  Gibson  in  Terrebonne 
Parish,  Louisiana:  and  (5)  at  any  other 
mutually  agreeable  points.  Applicants 
state  that  the  exchange  agreement 
would  remain  in  force  for  five  years  and 
would  be  continued  year  to  year 
thereafter  and  that  neither  company 
would  assess  a  transportation  charge  for 
the  proposed  service. 

Applicants  also  request  that  Transco 
be  granted  authorization  to  abandon  the 
transporation  service  currently  provided 
for  United  pursuant  to  Transco's  Rate 
Schedule  X-164.  Under  this  service. 
Transco  was  authorized  by  the 
Commission's  August  8. 1978,  order  in 
Docket  No.  CP7&-212  (4  FERC  i  61.130) 
to  transport  on  a  firm  basis  up  to  30,000 
Mcf  per  day  of  United's  gas  produced 
from  the  HI  Block  111  field  and  deliver 
equivalent  quantities  to  United  in 
Victoria  County.  Texas.  As  part  of  the 
exchange  agreement.  Applicants  agreed 
to  terminate  this  transportation  service. 
it  is  stated. 
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Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Transcontinental  Gas  Pipe  Line 
Corporation;  ANR  Pipeline  Company 

|Docl(et  No.  CP7»-3-017| 

in  Doclcet  No.  CP79-3-017. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  and  ANR 
Pipeline  Company  |ANR),  500 
Rennaissance  Center,  Detroit,  Michigan 
48243  (l}oth  companies  hereinafter 
sometimes  collectively  called 
Petitioners]  requested  speciHc  certiHcate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  their 
Order  No.  60  blanket  certiricates  and 
were  eligible  for  "grandfathered" 
treatment  pursuant  to  S  284.105.  This 
speciRc  transaction  could  continue  over 
the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  term 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436. 
Petitioners  have,  however,  indicated 
that  they  desire  the  Commission  to 
process  this  separate  request  under  the 
standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A,  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  May  6, 1985, 
Petitioners  filed  in  Docket  No.  CP79-3- 
017  a  petition  to  amend  the  order  issued 
April  4, 1979,  in  Docket  No.  CP79-3,  as 
amended,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  so  as  to  authorize  ANR 
to  transport  all  gas  made  available  by 
Transco  at  its  Mayfield  West  field, 
Beckham  County,  Oklahoma,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Petitioners  state  that  by  order  issued 
April  4, 1979,  as  amended,  they  were 
granted  authorization  to  transport  and 
exchange  natural  gas  in  accordance 
with  the  provisions  of  a  gas 
transportation  and  exchange  agreement, 
as  amended  (agreement). 

Petitioners  state  that  pursuant  to  the 
terms  of  the  agreement,  Transco  delivers 
or  causes  to  be  delivered  to  ANR 
natural  gas  from  certain  wells  located  in 
the  Mayfield  West  field,  Beckham 
County,  Oklahoma,  which  wells  are 
specifically  set  out  in  Article  I  of  the 
agreement.  ANR  redelivers  thermally 
equivalent  exchange  volumes  to  Transco 
at  the  points  of  redelivery  identified  in 
Article  V  of  the  agreement. 


Petitioners  state  that  pursuant  to  a 
similar  provision  in  Article  II  of  the 
agreement,  ANR  delivers  gas  to  Transco 
at  receipt  points  in  Jefferson  Davis  and 
Covington  Counties,  Mississippi,  and 
Transco  agrees  to  take  receipt  of 
additional  gas  which  ANR  is  purchasing 
from  East  Cameron  Block  36,  offshore 
Louisiana,  ANR  being  responsible  for 
having  such  gas  delivered  to  Transco  at 
a  point  of  interconnection  between  the 
Vermilion  22  pipeline  (jointly  o«yned  by 
Transco,  Florida  Gas  Transmission 
Company  and  Sea  Robin  Pipeline 
Company)  with  Transco's  Central 
Louisiana  gathering  system  at  Pecan 
Island,  Vermilion  Parish,  Louisiana  (East 
Cameron  38  point  of  receipt).  Transco 
redelivers  thermally  equivalent 
exchange  volumes  to  ANR  at  the  points 
of  redelivery  identified  in  Article  V  of 
the  agreement. 

It  is  stated  that  Petitioners  use  their 
best  efforts  to  keep  in  balance  the 
cumulative  quantities  of  gas  exchanged 
under  the  agreement,  and  any  imbalance 
of  exchange  deliveries  is  eliminated  by 
an  appropriate  adjustment  of  gas 
deliveries  at  the  redelivery  point  located 
at  the  tailgate  of  Mobil  Oil  Corporation's 
Cameron  Meadows  processing  plant 
located  in  Cameron  Parish,  Louisiana, 
where  both  Transco  and  ANR  take  gas 
deliveries  fi-om  others.  It  is  also  stated 
that  to  the  extent  that  volumes  of  gas 
which  Transco  receives  in  Mississippi 
and  at  the  East  Cameron  38  point  of 
receipt  are  in  excess  of  the  volumes 
which  ANR  receives,  Transco  would 
transport  these  excess  volumes,  by 
displacement,  to  ANR  at  the  points  of 
redelivery. 

Petitioners  further  state  that  Transco 
has  obtained  the  right  to  purchase  from 
Texaco,  Inc.  quantities  of  gas  from  the 
Green  Estate  No.  2  Well  and  the  Ellis 
No.  3-33  Well  in  the  Mayfield  West 
field.  Also,  by  letter  amendment  dated 
August  20, 1984,  Petitioners  added  to 
Article  I  of  the  agreement  such 
additional  wells  from  which  ANR  would 
receive  gas  from  Transco.  By  the  subject 
petition.  Petitioners  request  that  the 
certificate  issued  in  Docket  No.  CP7d-3, 
as  amended,  be  further  amended  to 
authorize  ANR  to  transport  all  gas 
purchased  by  Transco  from  the  Green 
Estate  No.  2  Well  and  the  Ellis  No.  3-33 
Well  in  Mayfield  West  field. 

Comment  date:  January  6, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

14.  Trunkline  Gas  Company 

(Docket  No.  CP85-563-000| 

In  Docket  No.  CP85-563-000. 
Trunkline  Gas  Company  (Applicant), 


P.O.  Box  1642,  Houston,  Texas  77001, 
requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  S  284.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "grandfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  Trunkline  has,  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  June  4, 1985 
(Applicant),  filed  in  Docket  No.  CP85- 
563-000  an  application  pursuant  to 
section  7(c]  of  the  Natural  Gas  Act  and 
the  regulations  thereunder  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  Southern 
Natural  Gas  Company  (Southern),  all  as 
more  fully  set  forth  in  the  application       ; 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Pursuant  to  a  transportation 
agreement  between  Applicant  and 
Southern  dated  January  23, 1965. 
Applicant  has  agreed  to  transport  up  to 
2,000  Mcf  of  gas  per  day  on  behalf  of 
Southern.  Applicant  stales  that  it  would 
receive  gas  for  Southern's  account  at 
existing  points  of  interconnection  with 
Texas  Eastern  Gas  Pipeline  Company 
(Texas  Eastern]  in  Allen  and  Beauregard 
Parishes,  Louisiana.  It  is  indicated  that 
Texas  Eastern  is  presently  transporting 
gas  for  Southern  pursuant  to  Part  284  of 
the  Commission's  Regulations  under 
Docket  No.  ST85-666  from  West 
Cameron  Block  250,  offshore  Louisiana,  /■ 
to  receipt  points  mentioned.  Applicant 
explains  that  it  would  redeliver  gas  to 
Southern  at  a  point  of  interconnection 
with  Southern  in  St.  Mary  Parish, 
Louisiana  and  that  Southern  would  pay 
a  monthly  demand  charge  of  S2.400. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Trunkline  Gas  Company 

(Docket  Nos.  CP85-167-000  and  CP85-167- 
001) 

In  Docket  Nos.  CP85-167-000  and 
CP85-1 67-001.  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston, 
Texas  77001.  requested  specific 
certificate  authorization  to  continue  a 


Federal  Renter  /  Vol.  50.  No.  261  /  Tuesday.  December  31.  1985  /  Notices 


53381 


transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  '  -■ 
which  was  self  implemented  under 
section  311  of  the  Natural  Gas  Policy 
Act,  and  was  eligible  for       - 
"grandfathered"  treatment  pursuant  to 
§  284.105.  This  speciric  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  term 
under  the  terms  and  conditions 
promulgated  by  Order  No.  436.  United 
has,  however,  indicated  that  it  desires 
the  Commission  to  process  this  separate 
request  under  the  standard  Section  7(c) 
procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A.  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  December  12, 
1984,  Trunkline  filed  in  Docket  No. 
CP85-167-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  up  to  50,000  Mcf  of  natural  gas  per 
day  for  Louisiana  Industrial  Gas  Supply 
System  (LIGS),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Take  notice  that  on  April  15, 1985, 
Trunkline  filed  in  Docket  No.  CP85-167- 
001  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  LIGS, 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tnmkline  proposes  to  implement  the 
terms  of  a  transportation  agreement 
between  Trunkline  and  LIGS  dated  July 
12, 1984,  whereby  Trunkline  has  agreed 
to  transport,  on  an  interruptible  basis, 
up  to  50,000  Mcf  per  day  of  natural  gas 
for  LIGS.  Trunkline  proposes  a 
transportation  charge  of  3.79  cents  per 
Mcf.  Trunkline  states  that  it  would 
receive  gas  for  LIG's  account  at  a  point 
of  receipt  in  Cameron  Parish,  Louisiana, 
and  redeliver  it  at  a  point  of 
interconnection  with  LIGS  in  St.  Mary 
Parish,  Louisiana. 

Comment  date:  January  6, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Trunkline  Gas  Company 

(Docket  No.  CP85-208-000] 

In  Docket  No.  CP85-208-000, 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642,  Houston,  Texas  77001, 
requested  specific  certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 


section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under 
section  311  of  the  Natural  Gas  Policy 
Act  and  was  eligible  for  ' 

"grandfathered"  treatment  pursuant  to 
i  284.105.  This  specific  transaction  could 
continue  over  the  short  term  under  the 
"grandfathered"  provisions  of  Order  No. 
436  and  can  continue  over  the  long  term 
under  the  terms  and  conditions 
promulaged  by  Order  No.  436.  Applicant 
has,  however,  indicated  that  it  desires 
the  Commission  to  process  this  separate 
request  under  the  standard  section  7(c) 
procedures. 

In  view  of  the  issuance  of  Order  Nos. 
436  and  436-A  in  Docket  No.  RM85-1- 
000,  the  application  filed  in  the 
referenced  docket  is  being  renoticed. 

Take  notice  that  on  January  7, 1985, 
Applicant  filed  in  Docket  No.  CP85-208- 
000  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  Bridgeline 
Gas  Distribution  Company  (Bridgeline), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  between  Applicant  and 
Bridgeline  dated  August  28, 1984. 
Applicant  states  it  has  agreed  to 
transport  up  to  120,000  Mcf  of  gas  per 
day  on  behalf  of  Bridgeline  in  the  first 
year  with  annual  contract  reductions 
through  the  term.  Applicant  explains  it 
would  receive  gas  for  Bridgeline's 
account  at  points  of  receipt  in  West 
Cameron  Blocks  536  and  565,  offshore 
Louisiana,  using  its  allocated  capacity  in 
the  system  of  Stingray  Pipeline 
Company.  Applicant  states  it  would 
redeliver  the  gas  for  Bridgeline's  account 
at  points  of  interconnection  with 
Riverway  Gas  Pipeline  Company  in  St. 
Mary  Parish,  Louisiana,  Columbia  Gulf 
Transmission  Company  in  St.  Mary 
Parish,  Louisiana,, and  ANR  Pipeline  at 
plant  in  Cameron 
For  this  transportation 
I  would  pay  $5.38  for 
plicant  states  that  the 
rted  would  be 
purchased  by  Bridgeline  from  Texaco 
Inc.  in  West  Cameron  Blocks  536-565, 
offshore  Louisiana. 

Comment  date:  January  6. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP85-«)9-0001 

In  Docket  No.  CP85-80»-000,  United 
Gas  Pipe  Line  Company  (United),  P.O. 


the  superior  Lowr 
Parish  Louisiana, 
service  Bridgeline 
firm  volumes.  Ap^ 
gas  to  be  transpc 


Box  147ft  Houston,  Texas  77001. 
requested  specific'certificate 
authorization  to  continue  a 
transportation  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
which  was  self  implemented  under  its 
Order  No.  60  blanket  certificate  and  was 
eligible  for  "grandfathered"  treatment 
pursuant  to  §  284.105.  This  specific 
transaction  could  continue  over  the 
short  term  under  the  "^andfathered" 
provisions  of  Order  No.  436  and  can 
continue  over  the  long  term  under  the 
terms  and  conditions  promulgated  by 
Order  No.  436.  United  has,  however, 
indicated  that  it  desires  the  Commission 
to  process  this  separate  request  under 
the  standard  section  7(c)  procedures. 

In  view  of  the  issuance  of  Order  No. 
436  and  436-A.  in  Docket  No.  RM85-1- 
Ouu,  the  application  filed  in  the 
referenced  docket  in  being  renoticed. 

Tf.ke  notice  that  on  August  21. 1985. 
United  filed  in  Docket  No.  CP85-809-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Southern  Natural  Gas  Company 
(Southern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  gas  transportation 
agreement  between  the  parties  dated 
February  14, 1984.  United  proposes  the 
transportation  of  up  to  60.000  Mcf  of 
natural  gas  per  day  attributable  to 
production  in  East  Cameron  Area  Block 
240,  offshore  Louisiana,  on  behalf  of 
Southern.  It  is  stated  that  the  gas  would 
be  delivered  to  Applicant  at  the  outlet 
side  of  Sea  Robin  Pipeline  Company's 
(Sea  Robin]  measuring  station  at  or  near 
the  onshore  terminus  of  Sea  Robin's 
existing  pipeline  system  near  Erath. 
Vermilion  Parish,  Louisiana.  Applicant 
states  that  it  would  redeliver  equivalent 
quantities  of  gas  to  Southern  at  the 
existing  point  of  interconnection  at 
Southern's  Shadyside  compressor 
station  near  Bayou  Sale.  St.  Mary 
Parish.  Louisiana,  and/or  Perry\'ille. 
Ouachita  Parish,  Louisiana,  and/or  the 
outlet  side  of  Applicant's  measuring 
station  at  the  existing  interconnection 
between  Southern's  20-inch  crossover  in 
St.  Martin  Parish.  Louisiana  (south 
Section  28  redelivery  point). 

It  is  asserted  that  for  each  Mcf  of 
natural  gas  redelivered  at  the  aforesaid 
redelivery  points,  except  the  South 
Section  28  redelivery  point.  Applicant 
would  charge  Southern  an  amount  equal 
to  Applicant's  Southern  or  Northern 
Zone  rate  in  effect  from  time  to  time,  as 
applicable,  less  cost  for  company-used 
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gas.  Applicant  states  that  eifective  July 
1, 1985,  the  rates  in  Applicant's  Northern 
Zone  is  37.79  cents  per  Mcf  and  in 
Applicant's  Southern  Zone  is  26.18  cents 
per  Mcf  excluding  cost  of  company-used 
gas. 

It  is  further  explained  that  Applicant 
and  Southern  are  parties  to  an  exchange 
agreement  dated  July  1, 1985,  as 
amended,  which  provides,  inter  alia,  for 
the  exchange  of  gas  by  Southern  and 
Applicant  at  various  delivery  points, 
including  the  South  Section  28 
redelivery  point,  on  a  fee  free  basis. 
Based  on  the  exchange  agreement. 
Applicant  would  not  charge  a  rate  to 
Southern  for  volumes  delivered  to 
Southern  at  the  South  Section  28 
delivery  point. 

Comment  date:  January  6, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  nie  with  the  Federal  Energy 
Regidatory  Commission,  825  North 
capitol  Street,  N£.,  Washington,  DC 
20426,  a  motion  to  intervene  or  protect  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214)  and 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  Hling 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  Hnds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Kennfllh  F.  Plumb, 

Secretary.  .-  -    ■ 

|FR  Ooc  85-3(»18  Filed  12-30-65:  8:45  am) 
■UMQ  COK  triT^i-ii 

[Docket  No*.  ER86-206-000  at  aLI 

Electric  Rate  and  Coiporate 
Regulation  Filings;  Arizona  Public 
Service  Co.  et  aL 

December  23, 1985. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arizona  Public  Service  Company 

(Docket  No.  ER88-206-000| 

Take  notice  that  Arizona  Public 
Service  Company,  on  December  6, 1985, 
tendered  for  filing  Amendment  No.  1  to 
the  Agreement  for  Transmission  Service 
for  Delivery  of  Public  Service  Company 
of  New  Mexico's  Palo  Verde  Entitlement 
between  Arizona  Public  Service 
Company  (APS)  and  Public  Service 
Company  of  New  Mexico  (PNM), 
executed  November  4. 1985. 

APS  requests  a  waiver  so  that  the 
Agreement  will  become  effective 
November  4, 1985. 

Copies  of  this  filing  have  been  served 
upon  the  Arizona  Corporation 
Commission  and  upon  PNM. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Connecticut  Light  and  Power 
Company 

(Docket  No.  ER86-45-000] 

Take  notice  that,  on  December  16, 
1985,  Northeast  Utilities  Service 
Company,  as  agent  for  Connecticut  Light 
and  Power  Company,  submitted  for 
filing  materials  supplementing  its  filing 
in  this  docket.  The  materials  provide 
clarification  of  the  investment  return 
shown  on  page  7  of  Appendix  A  of  the 
contract  in  the  subject  docket. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  ft  Electric 
Corporation 

(Docket  No.  ER8&-178-0001 

Take  notice  that  on  December  5, 1985 
Central  Hudson  Gas  ft  Electric 
Corporation  (CHG&E)  filed  as.a  rate 
schedule  an  executed  agreement  dated 
October  1, 1985  between  CHG&E  and 
Rockland  Utilities,  Inc.  (O&R).  The 
proposed  rate  schedule  provides  for 
Transmission  of  Capacity  and  Energy  by 
CHG&E  for  O&R  between  CHG&E's  69 


Kv.  transmission  interconnection  with 
New  York  State  Electric  ft  Gas 
Corporation's  (NYSEG)  West 
Woodboume  Substation  and  CHG&E's 
115  Kv.  interconnection  with  O&R  at 
OftR's  Sugarioaf  Substation. 

The  rate  schedule  provides  for  a 
monthly  transmission  charge  of  $1.00  per 
megawatt  hour  of  Energy  received  from 
NYSEG  for  G&R's  account  at  NYSEG's 
West  Woodboume  Substation  for 
delivery  to  O&R's  Sugarioaf  Substation. 

CHG&E  states  that  copies  of  the 
subject  filing  were  served  upon  O&R. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice^ 

4.  Central  Illinois  Light  Company 

(Docket  No.  ER86-129-0001 

Take  notice  that  on  December  11, 
1985,  Central  Illinois  Light  Company 
(CILCO)  tendered  for  filing  proposed 
amendments  to  its  filing  of  November  1, 
1985  of  rate  changes  for  full- 
requirements  service  to  the  Villages  of 
Riverton  and  Chatham,  Illinois.  CILCO 
requests  waiver  of  the  Commission's 
notice  requirements  to  permit  the  filing 
to  become  effective  on  January  1, 1986 
as  originally  requested.  ^ 

The  increase  to  Riverton  refiectra 
settlement  agreement  between  CILCO 
and  Riverton  which  provides  for  a 
phase-in  through  the  end  of  1990. 

The  original  filing  stated  that  CILCO 
was  unable  to  obtain  a  settlement  with 
Chatham  and  that  no  phase-in  is 
proposed  as  to  it.  However,  Chatham 
has  not  opposed  the  filing,  and  therefore 
the  Company  states  that  it  is 
uncontested. 

The  original  filing  stated  that  the  total 
increase  to  Chatham  and  Riverton  does 
not  exceed  $200,000  based  upon  actual 
billing  data  for  twelve  months  ending 
September  30, 1965. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  . 

5 

5.  Central  Vermont  Publk  Service 
Corporation 

(Docket  No.  ER86-149-000l$ 

Take  notice  that  on  December  9. 1985, 
the  Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing  • 
as  an  initial  rate  schedule  a  System 
Sales  Agreement  (the  Agreement) 
between  the  Green  Mountain  Power 
Corporation  (GMP)  and  CVPS.  The 
Agreement,  dated  January  16, 1984, 
provides  for  the  sale  of  energy  (a 
Transaction)  from  the  CVPS  system  to 
GMP  and  the  purchase  by  GMP  of 
energy  from  the  CVPS  system. 

Copies  of  the  filing  were  served  upon 
the  respective  jurisdictional  customers 
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of  the  parties  hereto,  as  well  as  the 
Vermont  Public  Service  Board.  CVPS 
further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

CVPS  states  that  in  order  to  permit 
CMP  to  achieve  the  mutual  benefits  of 
this  Agreement,  it  requests  that  the 
Commission,  pursuant  to  S  35.11  of  Ks 
regulations,  waive  the  sixty-day  notice 
period  and  permit  the  rate  schedule  flled 
herewith  to  become  eH'ective  on  January 
16, 1984.  The  waiver,  if  granted,  will 
have  no  effect  upon  purchasers  under 
any  other  rate  schedule.  If  said  waiver  is 
not  granted,  according  to  CVPS,  the 
parties  to  the  Agreement  will  have  to 
defer  receiving  the  benefits  accruing 
from  the  Agreement,  i.e.  their  respective 
systems  will  be  compelled  to  operate  at 
less  than  optimum  efficiency. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Kansas  City  Power  ft  Light  Company 

(Docket  No.  ER8&-153-000| 

Take  notice  that.  On  December  9, 
1985.  Kansas  City  Power  ft  Light 
Company  (KCPL)  filed  a  notice  of 
cancellation  for  KCPL's  Rate  Schedule 
FPC  No.  56,  Supplement  Number  20. 
KCPL  states  that  this  rate-schedule  has 
expired  on  its  own  terms. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  City  Power  ft  Light  Company 

IDocket  No.  ER66-154-000I 

Take  notice  that,  On  December  9, 
1985,  Kansas  City  Power  &  Light 
Company  (KCPL)  flled  a  notice  of 
cancellation  for  KCPL's  Rate  Schedule 
FPC  No.  75.  KCPL  states  that  this  rate 
schedule  has  expired  on  its  own  terms. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 


6.  Kansas  City  Power  ft  Light  Company        n.  Kansas  City  Power  ft  Light  Company 


[Dockel  No.  ER86-1 50-000]- 

Take  notice  that,  on  December  9, 1985, 
Kansas  City  Power  &  Light  Company 
(KCPL)  flled  a  notice  of  cancellation  for 
KCPL's  Rate  Schedule  FPC  No.  84. 
Supplement  Number  6.  KCPL  states  that 
it  is  fliing  this  notice  of  cancellation 
because  Kansas  Electric  Power 
Cooperative  has  given  notice  to  KCPL 
that  it  wishes  to  terminate  its  Amoco 
delivery  point. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Kansas  City  Power  ft  Light  Company 

(Docket  No.  ER86-151-000J 

Take  notice  that.  On  December  9, 
1985,  Kansas  City  Power  &  Light 
Company  (KCPL)  flled  a  notice  of 
cancellation  for  KCPL's  Rate  Schedule 
FPC  No.  57.  KCPL  states  that  this  rate 
schedule  has  expired  on  its  own  terms. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

8.  Kansas  City  Power  ft  Light  Company 

(Dockel  No.  ER86-152-0001 

Take  notice  that.  On  December  9, 
1985,  Kansas  City  Power  &  Light 
Company  (KCPL)  filed  a  notice  of 
cancellation  for  KCPL's  Rate  Schedule 
FPC  No.  29.  KCPL  states  that  this  rate 
schedule  has  expired  on  its  own  terms. 

Comment  date:  January  3, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  ER86-155-000] 

Take  notice  that.  On  December  9. 
1985,  Kansas  City  Power  &  Light 
Company  (KCPL)  filed  a  notice  of 
cancellation  for  KCPL's  Rate  Schedule 
FPC  No.  56,  Supplement  Number  21. 
KCPL  states  that  this  rate  schedule  has 
expired  on  its  own  terms. 

Comment  date:  January  3, 1985.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kansas  City  Power  ft  Light  Company 

(Docket  No.  ER86-165-000] 

Take  notice  that.  On  December  9, 
1985,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  fliing  an 
Amendatory  Agreement  No.  2,  and  an 
associated  Capacity  Exchange  Service 
provided  to  the  City  of  Independence, 
Missouri — service  Schedule  H-MPA-1 
(KCPL  Rate  Schedule  FPC  No.  56).  KCPL 
states  that  the  rates  for  the  service 
covered  by  the  above-mentioned 
schedule  are  negotiated  rates  based 
upon  KCPL's  capacity  and  energy  rates 
associated  with  the  Montrose  2 
generating  unit. 

KCPL  also  states  that  it  is  fliing  an 
initial  rate  schedule  for  Transmission 
Service,  service  Schedule  I-MPA;  and 
an  initial  rate  schedule  for  Load 
Regulation  and  Energy  Displacement 
Service,  service  Schedule  J-MPA  for 
service  provided  to  the  City  of 
Independence,  Missouri.  KCPL  states 
that  the  rates  for  the  services  covered  in 
the  above  mentioned  rate  schedule  are 
similar  to  rates  previously  approved  by 
the  FERC. 


Comment  date:  January  3. 1965.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  -.----.:.- 

13.  Maine  Electric  Power  Company 

(Docket  No.  ER86-207-000| 

Take  notice  that  Maine  Electric  Power 
Company  (MEPCE).  on  December  9. 
1985,  tendered  for  fliing  a  rate  schedule 
with  Maine  Public  Service  Company 
(MPSC)  providing  for  the  transmission 
of  thirty  (30)  megawatts  of  electric 
energy  from  the  New  Brunswick  Electric 
Power  Commission  over  MEPCO's 
transmission  lines  to  Central  Maine 
Power  Company  (CMP)  under  MEPCO's 
existing  filed  tariff  for  such  service. 

MEPCO  states  that  it  is  anticipated 
that  this  service  will  produce  revenues 
of  $163,960,  based  on  the  twelve  month 
period  following  the  initiation  of  service. 

Copies  of  the  fliing  were  served  on 
MPSC  and  the  Maine  Public  Utilities 
Commission. 

Comment  date:  January  3. 196&.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

(Docket  No.  ER86-210-000) 

Take  notice  that.  On  December  11. 
1985.  the  New  England  Power  Pool 
(NEPOOL)  filed  an  Agreement 
Amending  the  New  England  Power  Pool 
Agreement  (AMENDMENT),  dated  as  of 
August  15, 1985,  which  modifies  the 
provisions  of  the  New  England  Power 
Pool  Agreement  dated  as  of  September 
1. 1971.  and  amended  by  seventeen 
amendments,  the  most  recent  of  w^ich 
was  dated  as  of  October  1, 1963.  and  as 
proposed  to  be  amended  by  an 
amendment  dated  as  of  August  1, 19B5. 

The  NEPOOL  Executive  Committee 
states  thas  the  AMENDMENT  amencb 
the  definition  of  "Incremental  Costs"  in 
i  15.17  of  the  NEPOOL  Agreement.  The 
purpose  of  the  AMENDMENT  is  to 
clarify  the  treatment  of  savings  resulting 
bxtm  the  receipt  of  energy  or  Spinnii^ 
Reserve  or  Ready  Reserve  service 
received  pursuant  to  arrangements 
entered  into  under  §  12.10  of  the 
NEPOOL  Agreement  (including 
purchases  from  Hydro-Quebec),  and  to 
ensure  that  savings  from  sudi 
transactions  are  properly  reflected  in. 
and  distributed  through,  the  pool 
Savings  Fund.  Pursuant  to  §  35.11  of  the 
Commission's  Regulations  (18  CFR 
35.11),  the  NEPOOL  ExecuHve 
Committee  has  requested  that  the 
Commission  waive  prior  notice 
requirements  and  permit  the 
AMENDMENT  to  become  effective  on 
the  date  specified  in  the  AMENDMENT. 
December  1, 1985. 
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Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  Eagland  Power  Pool 

(Docket  No.  KK86-211-000| 

Take  notice  that  on  December  11, 
1985,  the  new  England  Power  Pool 
(NEPOOL)  Filed  an  Agreement 
Amending  the  New  England  Power  Pool 
Agreement  (AMENDMENT),  dated  as  of 
August  1, 1985,  which  modifies  the 
provisions  of  the  New  England  Power 
Pool  Agreement,  dated  as  of  September 
1, 1971,  and  amended  by  seventeen 
amendments,  the  most  recent  of  which 
was  dated  as  of  October  1, 1983. 

The  NEPOOL  Executive  Committee 
states  that  the  AMENDMENT  gives  the 
NEPOOL  Operations  Committee 
authority  to  adopt  rules  governing  the 
treatment,  for  pool  purposes,  of  power 
purchases  by  NEPOOL  participants  A*om 
small  power  production  facilities  or 
qualifying  cogeneration  facilities  as 
defmed  in  section  201  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978. 
The  NEPOOL  Executive  Committee 
further  states  that  the  AMENDMENT 
was  adopted  in  order  to  clarify 
treatment  of  such  power  purchases  by 
NEPOOL  Participants  in  the 
determination  of  Participant's  System 
Capability,  and  energy  and  Spinning 
Reserve  and  Ready  Reserve  service. 
Pursuant  to  S  35.11  of  the  Commission's 
Regulations  (18  CFR  35.11),  the  NEPOOL 
Executive  Committee  has  requested  that 
the  Commission  waive  prior  notice 
requirements  and  permit  the 
AMENDMENT  to  become  effective  on 
the  date  specified  in  the  AMENDMENT, 
November  1, 1985. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER86-105-000| 

Take  notice  that  on  December  6, 1985 
Virginia  Electric  and  Power  Company 
(VEPCO)  tendered  a  supplement  to  its 
earlier  filing  of  a  revised  rate  for 
transmission  service  contained  in  a 
contract  between  VEPCO  and  the 
Southeastern  Power  Administration 
(SEPA).  VEPCO  requests  an  effective 
date  of  December  31, 1985  and, 
therefore,  requests  waiver  of  the  notice 
requirements. 

VEPCO  states  that  the  increase  in  the 
transmission  service  charge  is  necessary 
to  place  the  charge  on  a  compensatory 
basis. 

Copies  of  the  revised  rate  were  served 
upon  SEPA  and  upon  the  Virginia  State 


Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  January  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ohio  Power  Company       r 

I  Docket  No.  ER86-203-000) 

Take  notice  that  on  December  5, 1985 
American  Electric  Power  Service 
Corporation  (AEP)  Tiled  on  behalf  of  its 
affiliate  Ohio  Power  Company  (OPCO), 
which  is  an  AEP  affiliated  operating 
subsidiary,  Modification  No.  7  dated 
August  30, 1985  to  the  Operating 
Agreement  dated  December  1, 1985 
between  the  Toledo  Edison  Company 
(Toledo)  and  OPCO. 

Section  1  of  Modification  No.  7 
increased  the  transmission  demand  rate 
for  Emergency  Energy  to  2.75  mills  per 
kilowatthour  when  OPCO  is  the 
supplying  party.  Section  2  revises  the 
provisions  for  Economy  Energy  by 
adding  a  3.75  miles  per  kilowatthour 
minimum  to  OPCO's  provisions  for  the 
transmission  of  Economy  Energy. 
Section  4  of  this  Modification  updates 
the  transmission  provisions  for  Non- 
Displacement  Power  and  Energy  by 
adding  a  2.75  mills  per  kilowatthour 
demand  charge  when  OPCO  is  the 
supplying  party  and  a  2.00  mills  per 
kilowatthour  demand  charge  when 
Toledo  is  the  supplying  party. 

AEP  requests  that  this  Modification 
become  effective  in  two  parts,  allowing 
the  2.75  mills  per  kilowatthour 
transmission  rate  for  Non-Displacement 
Power  and  Energy  to  become  effective 
as  of  September  23, 1985  and  the 
remainder  of  this  Modification  to 
become  effective  November  30, 1985. 
These  effective  dates  would  update 
OPCO's  rates  with  Toledo  to  levels  in 
effect  between  OPCO  and  other 
interconnected  electric  utility  systems 
for  the  lime  periods  specified  allowing 
OPCO  to  charge  similar  rates  for  similar 
services. 

Copies  of  this  Hlling  were  served  upon 
Toledo  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  January  3, 1985,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb,  .>' 

Secretary. 

(PR  Doc.  85-30919  Filed  12-30-^5;  8:45  am) 

BILLING  COOE  C717-41-M 


[Project  Nos.  9134-000  et  al.) 

Applications  Filed  With  the 
Commission;  Hydroelectric 
Applications  (D&D  Stauffer  et  al) 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  P-9134-000. 

c.  Date  Filed:  April  26. 1985. 

d.  Applicant:  D&D  Stauffer. 

e.  Name  of  Project:  Dry  Creek. 

f.  Location:  On  an  irrigation  conduit 
between  Dry  and  Wet  Creeks  in  Butte 
County,  Idaho. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Bruce  R.  Gravettc, 
Forgren — Perkins  Engineering,  350  North 
2nd  East.  Rexburg,  ID  83440. 

i.  Comment  Date:  January  21, 1985. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  an  irrigation 
conduit  that  is  under  construction  and 
would  consist  of  a  powerhouse 
containing  one  generating  unit  having  a 
capacity  of  3.6  MW  and  an  average 
annual  generation  of  17.7  GWh.  '- 

k.  Purpose  of  Exemption — An 
exemption,  if  issued,  gives  an  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3b. 

2  a.  Tyi)e  of  Application:  Exemption  (5 
MW  or  Less). 

b.  Project  No.:  9140-000. 

c.  Date  Filed:  April  29, 1985. 

d.  Applicant:  Charles  F.  Heimerdinger. 

e.  Name  of  Project:  Elizabethtown. 


BEST  COPY  AVAILABLE 
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L  taoHonr  Brandi  Streua  in  Bnex 
County.  New  Yoik. 

g.  Fliad  Punaant  to:  Energy  Security 
Act  of  1960  aection  408  (!•  U.SXI  2705 
and  2708). 

h.  Contact  Penon:  Mr.  Charies  F. 
Heimetdinger,  27  Rocae  Avenue,  Apt  2B, 
Bedford  HiUt,  NY  10607. 

L  Comment  Date:  fanuary  21, 1986. 

j.  Description  of  Project  Tlte  proposed 
project  would  consist  of:  (1)  A  proposed 
4-foot-wide,  5-foot-high,  40-fbot-loiig 
intake  structure;  (2)  a  20-indi-diameter. 
500-foot-long  penstock  at  water  surface 
elevation  740  feet  m.s.i.;  (3)  a  pn^wsed 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  100  kW;  and  (4) 
a  proposed  100-foot-Iong  transmission 
line  tying  into  the  existing  New  York 
State  Electric  and  Gas  Corporation 
System.  The  Applicant  estimates  a 
400,000  kWh  average  annual  energy 
production. 

k.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protests  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
E  C  ft  D3a. 

3  a.  Tfpe  of  Application:  Exemption  (S 
MW  or  Less). 

b.  Project  No.:  B627-000. 

c.  Date  Filed:  July  la  1985. 

d.  Applicant  City  of  Ithaca. 

e.  Name  of  Project  Van  Natta. 
t  Location:  Six  Mik  Creek  in 

Tompkins  County.  New  York. 

g.  Filed  Pursuant  to:  Section  408  of  the  ' 
Energy  Security  Act  of  I9aa  16  U.S.C.. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  John  C 
Gutenbeiger.  Mayor,  City  of  Ithaca.  Ci^ 
Hall.  188  East  Green  Street  Ithaca.  New 
York  14850. 

L  Comment  Date:  January  21, 198& 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  An  existing 
12-foot-high.  142-foot-long,  reinforced 
concrete  gravity  dam^  (2)  an  existing 
reservoir  with  a  normal  water  surface 
area  of  2.3  acres,  a  storage  capacity  of 
8.6  acre-feet  and  a  normal  water  surface 
elevation  of  502.5  feet  m.8.1.;  (3}  an 
existing  intake  structure;  (4)  a  new  58- 
foot-long.  8-foot-diameter  brick-lined, 
concrete-capped  penstock;  (5)  a  new  67- 
foot-long,  4-foot-diameter  steel  penstock; 
(6)  an  existing  powerhouse  containing 
one  new  generating  imit  witii  a  capacity 
of  400  kW;  [7]  a  new  transmission  line, 
110  feet  teng;  and  (8)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  generation  would  be 


l,425j000  kWh.  The  odstiiig  dam  is 
owned  by  the  Qty  of  Ittnca. 

k.  Purpose  of  Project  ftojecA  power 
would  fa«  sold  to  ttie  New  Yoiic  State 
Electric  and  Gas  Company 

L  This  notice  also  consists  of  the 
following  standard  paragraphs  A3,  A9, 
B,  C,  and  D3a. 

m.  Purpose  of  Exemption;  An 
exemption,  if  issued,  ^ves  the  Exemptee 
priority  of  control  development  and 
operation  of  the  project  under  llie  tenns 
of  exemption  from  licenring,  and 
protects  fte  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

4  a.  Type  of  Application:  Exemption 
(5MW  or  less). 

b.  Project  No.:  9437-OOa 

c.  Date  Filed:  September  f),  1985. 

d.  Applicant  Mr.  John  Neeiliout  Jr. 

e.  Name  of  Project:  Yellowjadcet 
Electric  Power  Project 

f.  Location:  On  Yellowjadcet  Creek  in 
Sonoma  County,  California. 

g.  Filed  Pursnant  to:  Section  406  of  the 
Energy  Security  Act  of  1980  (18  U.S.C 
2705  and  2706  as  amended). 

h.  Contact  Person:  Mr.  John  Neeriiont 
Jr.,  c/o  Yellowjacket  Ranch,  16865 
I^^ay  128.  Calistoga,  CA  94515. 

i.  Comment  Date:  f  annary  27, 1986. 

j.  Description  of  Project  The  proposed 
prefect  would  be  located  on  lands 
owned  by  the  Applicant  and  would 
consist  of:  (1)  An  existing  concrete  dam, 
10  feet  hi^  and  SO  feet  long;  (2)  a 
reservoir  having  minimal  pondage;  (3) 
an  existing  outlet  works  and  a  pipetine/ 
penstock,  8  inches  in  diameter  and  3,700 
feet  long;  (4)  an  existing  poweriiouse  to 
contain  a  new  turbine-generator  unit 
rated  at  70  kW  and  operating  under  a 
600-foot  head;  (5)  a  tailrace  returning 
flow  to  Yellowjacket  Creek;  (6)  a  new 
12-kV  transmission  Hne,  1,800  feet  long; 
and  (7)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  312.000 
kWh. 

k.  Purpose  of  Project  Project  energy 
would  be  sold  to  the  Pacific  Gas  ft 
Electric  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  CD3a. 

5a.  Type  of  Application:  Exemption 
from  Licensing  (5MW  or  Less). 

b.  Project  No.:  6367-002. 

c.  Date  Filed:  November  28, 1964. 

d.  Applicant  Western  Hydro  Electric, 
Incorporated. 

e.  Name  of  Project  Jefferson  Creek. 

f.  Location:  On  Jeff^on  Creek  in 
Mason  County,  Washington  near  the 
town  of  Eldon  within  the  Oljrmpic 
National  Forest 

g.  Filed  Pursuant  to:  Eneigy  Security 
Act  of  1960  {16  U.S.C.  2705  and  2706). 


h.  Contact  Peisuu. 
Mr.  Dondd  J.  Wkite.  I¥esident  Westeta 

Hydro  Electric  Incraporalcd,  47DS 

Ifillside  Drive.  Prova  UT  84B01: 
Mr.  Wayne  Gibba.  )-U-B  Ri^ghuwif,  Iikl. 

250  S.  Beechwood  Ave..  Boise.  ID 

83709. 

L  Comment  Data:  January  27, : 

j.  Description  of  Project  The  j 
project  would  connst  ot  (1)  An  8-fbot- 
high.  74-foot-long  intake  stmctura 
located  along  die  bank  of  &e  cnA  at 
approximate  elevalion  14)40  feet  (2)  a 
66-inch-diameter,  S.200-foot-long  stael 
buried  pipeline.  [3]  a  aO-inA-diametar. 
300-foot-long  penstock;  (4)  a  powetbouae 
containing  three  generating  units  wilk  a 
combined  capacity  of  1.45  MW 
operating  under  a  head  of  185  feet  (5)  a 
tailrace  disdui^^ng  flows  back  into  tfia 
creek;  (6)  a  (k-mile-long.  12.S4cV 
transmission  Hne  tying  into  an  exiatiag 
Ime;  and  (7)  a  2.S00-fbo(-kmg  t 
road. 

This  application  has  beea  < 
for  filing  as  of  May  25, 19812.  tbe 
submittal  date  of  the  Applicant's 
originally  accepted  exeiqrticai 
application  pursnant  to  Eag^  Power 
Company  et  aL.  FERC 16U161. 1 
July  18. 1964. 

Puipote  <^  Exemption — An 
exemption,  if  issued,  gives  aa  J 
priority  of  control  development  and 
operatiaa  of  the  project  under  die  tenns 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  pennit  or 
license  applicants  that  would  sedc  to 
take  or  develop  the  project 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  a  local  utili^. 

L  This  notice  also  consists  of  die 
following  standard  paragraphs:  B,  C, 
andD2. 

6a.  Type  of  Application:  Minor 
License. 

b.  Project  No:  9246-00(X 

c.  Date  Filed:  May  28. 1965. 

d.  Applicant  John  C  Snunons. 

e.  Name  of  Project  Argenta. 

f.  Location:  On  Lake  Foik  of  the 
Gunnison  River,  near  Lake  Qty,  in 
Hinsdale  County,  Colorado. 

g.  Filed  Pursnant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Contact  Person:  Kfr.  John  C. 
Simmons,  Mr.  Kenneth  T.  Merecfith.  P.CX 
Box  582,  Lake  City,  CO  81235.  (303)  914- 
2760. 
L  Comment  Date:  January  27. 1988^ 
j.  Description  of  Project  The  proposed 
run-of-tfae-river  project  would  consist  ot 
(1)  An  existing  natural  rock  diversion 
located  on  Lake  Fork  of  the  Gnnnisan 
River,  immediately  upstream  of  Ajqgenta 
Falls,  at  elevation  8,910  feet  msh  (2)  an 
existing  headgate;  (3)  a  4-fbot-fai^  12- 
foot-wide,  200-fbot-Iong  flume;  (4)  an  ft- 
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by  12-  by  16-foot  surge  tank;  (5)  a  4-foot- 
high,  10-foot-wide.  75-foot-Iong  steel 
penstock:  (6)  a  20  feet  by  26  feet 
powerhouse,  located  below  Argenta 
Falls,  containing  two  750  kW  crossflow 
turbine-generator  units  and  producing 
an  estimated  average  annual  generation 
of  4.43  GWh:  (7)  a  short  tailrace;  and,  (8) 
a  200-foot-long,  14.4-kV  transmission 
line  to  interconnect  the  project  to  an 
existing  Gunnison  County  Electric 
Association  line.  The  project  would  be 
located  entirely  on  private  lands.  Project 
power  would  be  sold  to  Colorado-Ute 
Electric  Association.  Applicant 
estimates  total  project  cost  at  $1  million. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C  and  Dl. 

I.  An  exemption  from  licensing  for  the 
Argenta  Project  No.  6923  was  issued  to 
John  C.  Simmons  on  June  3, 1983. 

7  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9462-000. 

c.  Date  Filed:  September  25, 1985. 

d.  Applicant:  Wisconsin  Creek 
Limited  Partership. 

e.  Name  of  Project:  Wisconsin-Noble 
Hydro  Project. 

f.  Location:  On  Wisconsin  Creek  and 
Noble  Fork  in  the  Beaverhead  National 
Forest  near  Sheridan,  Madison  County, 
Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Rhett  Hurless, 
Water  Engineering,  Inc.,  P.O.  Box  3474, 
Bozeman,  MT  59772. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  Two  3-foot- 
high  diversion  dams  at  elevation  6,800 
feet,  one  on  Wisconsin  Creek  and  one 
on  Noble  Fork;  (2)  two  6.000-foot 
penstocks,  one  from  the  Wisconsin 
Creek  diversion  and  one  from  the  Noble 
Fork  diversion:  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  of  663  kW;  and  (4) 
approximately  one-quarter  mile  of 
transmission  line.  Applicant  estimates 
the  average  annual  energy  production  to 
be  2.5  million  kWh. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
hcense  application  at  a  cost  of  $12,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  proposed 
power  produced  is  to  be  sold  to 
Montana  Power  Company. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
Aa  B,  C  and  D2. 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-9452-000. 

c.  Date  Filed:  September  12, 1985. 
Applicant:  Anita  Kay  Hardy,  Barbara 

J.  Harker,  and  Earl  M.  Hardy. 

e.  Name  of  Project:  Hardy  Box 
Canyon. 

f.  Location:  On  Box  Canyon  Creek,  a 
tributary  to  the  Snake  River  near 
Wendell,  Gooding  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Earl  M.  Hardy,  1301 
Vista  Street,  Boise,  ID  83705. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high  diversion  dam  at  elevation  3,195 
feet;  (2)  a  1,800-foot-long,  96-inch- 
diameter  penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  of  1,011  kW;  and  (4)  a 
3.000-foot-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  8,437,509  kWh. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $34,100. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  proposed 
power  produced  is  to  be  sold  to  area 
power  companies. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  B,  C,  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9412-000. 

c.  Date  Filed:  August  20, 1985. 

d.  Applicant:  Middle  Fork  Ditch  Hydro 
Partners. 

e.  Name  of  Project:  Middle  Fork  Ditch 
Hydroelectric  Project. 

f.  Location:  On  Middle  Fork 
Mokulmne  River,  near  the  town  of 
Wilseyville,  in  Calaveras  County, 
California  Sections  12, 13, 14  &  23  of 
T6N,  R13E,  MDB&M  Sections  7.  8  &  18  of 
T6N.  R14E.  MDB&M. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(aH25(r). 

h.  Contact  Person:  David  C.  Auslam. 
Jr.,  Auslam  &  Associates,  Inc.,  3327 
Longview  Drive,  Suite  250,  North 
Highlands,  CA  95660. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
4-foot-high  diversion  structure  at 


elevation  2,775  feet;  (2)  an  existing  6- 
foot-wide,  4-foot-deep,  3.8-mile-long 
ditch;  (3)  a  6-foot-wide,  4-foot-deep, 
5,000-foot-long  ditch;  (4)  a  36-inch- 
diamcter,  1,900-foot-long  penstock;  (5)  a 
powerhouse  with  a  total  installed 
capacity  of  1,200  kW  operating  under  a 
head  of  500  feet;  and  (6)  a  small  tap  line 
to  connect  to  an  existing  60-kV  Pacific 
Gas  and  Electric  Company  (PG&E) 
transmission  line.  The  project's 
estimated  annual  generation  of  4.6 
million  kWh  will  be  sold  to  PG&E. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
Ag,  B,  C  and  D2. 

10  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  8377-001. 

c.  Date  Filed:  May  9, 1985. 

d.  Applicant:  Consolidated 
Hydroelectric  Corporation. 

e.  Name  of  Project:  Isabella  Project. 

f.  Location:  On  Kern  River  in  Kern 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  Kenneth  Peters, 
Mutual  Energy  Company,  Inc.,  3451 
Longview  Drive,  Suite  130,  North 
Highlands,  CA  95660. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  outlet 
works  of  the  U.S.  Army  Corps  of 
Engineers'  existing  Isabella  Dam  and 
Reservoir  and  consist  of:  (1)  Lining  the 
existing  162-inch-diameter,  448-foot-long 
outlet  tunnel;  (2}  three  5.67-foot-high,  10- 
foot-wide  slide  gates;  (3]  a  108-inch- 
diameter,  130-foot-long  penstock;  (4)  a 
powerhouse  containing  one  l,300-kW 
and  three  3,550-kW  generating  units, 
operating  under  head  of  132  feet;  and  (5) 
a  900-foot-long,  66-kV  transmission  line 
connecting  with  Southern  California 
Edi.son  Company  (SCE)  transmission 
hne.  No  recreational  facilities  ar^ 
proposed.  The  project  power  would  be 
sold  to  SCE. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  and  C. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9450-000. 

c.  Date  Filed:  September  11, 1985. 

d.  Applicant:  Burlington  Energy 
Development  Associates. 

•  e.  Name  of  Project:  Stevens  Brook. 

f.  Location:  Stevens  Brook,  Bridgton,  ' 
Cumberland  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  79l(a)-825(r). 

h.  Contact  Person:  Mr.  John  R. 
Anderson  and  Joseph  D.  Brostmeyer, 
Burlington  Energy  Development 
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Associates,  M  Blanchard  Road. 
Burlington.  MA  01803  (617)  229-8103. 

i.  Commenl  Date:  January  27. 1968. 

j.  DcKiiptiott  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
17.5-foot-high,  2eO-foot-)ong  concrete 
gravity  dam  with  a  12-foot-high,  40-foot- 
wide  spillway  and  a  9-foot-wide,  12.5- 
foot-iong  concrete  intake  structure;  (2) 
an  existing  aS  acre  impoundment  with  2 
acre-feet  of  storage  capacity,  at  a 
normal  maximum  surface  elevation  of 
318  feet  USGS  datum:  (3)  a  proposed 
700-foot-long  steel  penstock  providing 
flow  to  an  existing  masonry 
powerhouse.  20-leet-k>ng  and  36-feet- 
wide.  containing  one  proposed  200  kW 
capacity  turbine/generator,  and 
discharging  into  a  proposed  325-foot- 
long  gravel  trailrace  before  returning  to 
Stevens  Brook;  (4)  a  proposed  50-foot- 
long.  480-volt  transmission  line;  and  (5] 
appurtenant  facilities. 

The  estimated  annual  energy 
production  is  40a000  kWh  at  a  net 
hydraulic  head  of  50  feet.  Project  power 
would  be  sold  to  Central  Maine  Power 
Company.  The  dam  is  owned  by  the 
State  of  Maine  Environmental  Protection 
Agency. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  B,  C.  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
woukl  decide  whether  to  proceed  with 
more  detailed  studies  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $11,000. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8571-OOa 

c  Date  Filed:  August  31. 1984. 

d.  Applicant:  Messrs.  Ernest  R.  Field 
and  Robert  A.  Bemhard. 

e.  Name  of  Project:  C.  M.  Harden 
Dam. 

f.  Location:  On  the  Big  Raccoon  Creek 
in  Parke  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contract  Person:  Rajeev  K. 
Chaudhary  P.E.,  Lawson-Fisher 
Associates,  525  W.  Washington  Street. 
South  Bend,  Indiana  46601. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  C.  M. , 


Harden  Dam  and  Reservoir  owned  by 
the  U.S.  Army  Corps  of  Engineers  and 
would  consist  of:  (1)  A  proposed 
penstock  426  feet  long  and  8.5  feet  in 
diameten  (2]  a  proposed  powerhouse  50 
feet  long,  and  60  feet  wide  containing 
two  new  turbine/generators  with  a  total 
rated  capacity  of  1,400  Kw;  (3)  a 
proposed  tailrace  70  feet  ioqg;  (4)  new 
transmission  lines  and;  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  5.0  million  kWh  operating  under  a  net 
hydraulic  head  of  64  feet.  Project  power 
would  be  sold  to  the  Public  Service 
Company  of  Indiana  and  Indiana  & 
Michigan  Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 

Ag,  a  C.  &  Dz 

1.  Proposed  Scope  of  Studies  under 
Peimit-  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
prep>aration  of  an  application  for  license 
to  construct  and  operate  the  project. 
Appticant  estimates  that  the  cost  of  the 
work  to  be  preformed  imder  the 
preliminary  permit  would  be  $65,000. 

13  a.  Type  of  Application:  Perliminary 
Permit 

b.  Project  No.:  g471-00a 

c.  Date  Filed:  September  2a  1985. 

d.  Applicant:  Musty  Buck  Hydro 
Company. 

e.  Name  of  Project:  Musty  Buck 
Hydroelectric  Project 

f.  Locatioa*  On  Big  Cfaico  Creek  tvithin 
lands  administered  by  the  Bureau  of 
Land  Management  in  Butte  County, 
California  (In  sections  8, 17, 19,  30,  29.  & 
30  of  T24N.  R3E.  MJ3i^.]. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-e25(r). 

h.  Contract  Person:  Mr.  Daniel  Lee 
Ostrander,  12750  Quail  Run  Drive. 
Chico.  California  95928. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project:  "Hie  proposed 
project  would  consist  of:  (1)  A  10-foot- 
high,  50-foot-long  concrete  diversion 
dam  at  elevation  2,060  feet;  (2)  and  8- 
foot-diameter,  17,000-foot-long  steel- 
lined  conduit;  (3)  a  4-foot-diameter, 
2,000-fool-long  steel  penstock;  (4)  a 
powerhouse  containing  generating  units 
with  a  combined  rated  capacity  of  7,000 
kW  to  operate  under  a  head  of  660  feet; 
and  (5)  a  60-kV,  7,500-foot-long 
transmission  line  connecting  the  project 


with  an  existiixg  Pacific  Gas  and  Electric 
Company  (PGftE)  Hne. 

k.  Purpose  of  Ptoject:  The  estimated 
annual  generation  of  21  million  kWh  will 
be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9,  B,  C,  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No:  9446-000. 

c.  Date  Filed:  September  10, 1985. 

d.  Applicant  Camp  Williams 
Associates. 

e.  Name  of  Project  Utah  and  Salt 
Lake  Canal  Project. 

f.  Location:  On  Jordan  River  in  Salt 
Lake  County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contract  Person:  Mr.  Mike  Graham, 
484  East  300  North.  Manti.  Utah  84642. 

i.  Comment  Dale:  January  27, 1986. 

j.  Description  of  Project  The  proposed 
project  wonld  be  located  entirely  on 
privately  owned  lands  and  would 
consist  of:  (1)  An  intake  structure  on  the 
Utah  and  Salt  Lake  Canal  at  a  point 
about  4  miles  downstream  htnn  its 
source  on  the  Jordan  river  (21  a 
penstock,  48  inches  in  diameter  and 
1.700  feet  long;  (3)  a  powerhouse  with  an 
installed  capacity  of  650  kW  operating 
under  a  head  of  91  feet  (4)  a  tailrace 
returning  flow  to  the  Jordan  Riven  (5)  a 
transmission  line,  about  13.000  feet  lon^ 
and  (6)  appurtenant  facilities.  The 
Applicant  estimates  that  the  avenge 
annual  energy  output  would  be  5.500.000 
kWh. 

k.  Purpose  of  Project  Project  energy 
would  be  sold  to  local  mimicipalities  or 
the  local  power  company. 

I.  This  notice  also  consists  of  tfie 
following  standard  paragraphs:  AS.  A7. 
A9,  B,  C  and  D2. 

15a.  Type  of  Application:  n^eliminaty 
Permit. 

b.  Project  No.:  9388-000. 

c.  Date  Filed:  August  5  .  19BS. 

d.  Applicant:  Auburn  Ravine  Hydro 
Partners. 

e.  Name  of  Project  Auburn  Ra\ine 
Hydroelectric  Project. 

f.  Location:  On  the  Auburn  Ravine  in 
Placer  County,  California  (Sections 
11&14,  T12N,  R7E.  M.D.B.  ft  M.J. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}— 825(r). 

h.  Contract  Person;  Mr.  David  C. 
Auslam,  Jr.,  Auslam  &  Associates,  faio. 
3327  Longview  Drive,  Suite  25a  North 
Highlands.  CA  95660. 

i.  Comment  Date:  January  27, 1986. 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  The 
applicant's  existing  4-foot-high.  25-foot- 
long  concrete  dam  at  elevation  491  feet 
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(2)  a  42  to  48-ineh-diaineter.  1,800-foot- 
long,  low-pressure  conduit:  (3)  a  30  to 
42-inch-diameter,  l,80G-foot-long 
penstock;  (4)  a  powerhouse  containing  < 
single  generating  unit  with  a  rated 
capacity  of  800  kW  to  operate  under  a 
head  of  105  feet;  and  (5)  a  12-kV.  1.800- 
foot-long  transmission  line  connecting 
the  project  with  an  existing  Pacific  Gas 
&  Electric  Company  (PG  &  E)  line  due 
south  of  the  powerhouse. 

k.  Purpose  of  Project:  The  estimated 
annual  generation  of  3.6  million  kWh 
would  be  sold  to  PG&E. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs: 
A5.A7.A9,B.  C,  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit.  . 

b.  Project  No.:  9517-000. 

c  Date  Filed:  October  2, 1985. 

d.  Applicant:  The  White  Chuck  Water 
Company. 

e.  Name  of  Project:  Clear  Creek. 

f.  Location:  On  Clear  Creek  in  the 
Mount  Baker-Snoqualmie  National 
Forest  near  Darrington,  Snohomish 
County.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-a25{r). 

h.  Contact  Person:  Mr.  William  S. 
Fowler.  Mitex,  Inc..  91  Newbury  St.. 
Boston.  MA  02116. 

i.  Comment  Date:  January  27. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  8-foot- 
high  diversion  dam  at  elevation  1,000 
feet;  (2)  a  7.000-foot-loog.  5-fpot- 
diameter  penstock;  (3)  a  powerhouse 
containing  two  generating  units  with 
ratings  of  6.000  kW  and  1.500  kW. 
respectively,  and  (4)  a  5-mile-long 
transmission  line.  Applicant  estimates 
the  average  annual  energy  production  to 
be  30.000  kWh. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  30  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $75,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  The  proposed 
power  produced  is  to  be  sold  to  an 
investor  owned  or  public  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  B.  C  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8569-000. 

c.  Date  Filed:  August  31, 1984. 

d.  Applicant:  Messrs.  Ernest  R.  Field 
and  Robert  A.  Bemhard. 

e.  Name  of  Project:  Huntington  Dam. 


f.  Location:  On  the  Wabash  River  in 
Huntington  County.  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

h.  Contact  Person:  Rajeev  K. 
Chaudhary  P.E.,  Lawson-Fisher 
Associates.  525  W.  Washington  Street. 
South  Bend.  Indiana  46601. 

i.  Comment  Date:  January  24. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing 
Huntington  Dam  and  Reservoir  owned 
by  the  U.S.  Army  Corps  of  Engineers 
and  would  consist  of:  (1)  A  proposed 
penstock  370  feet  long  and  11.0  feet  in 
diameter.  (2)  a  proposed  powerhouse  56 
feet  long  and  48  feet  wide  containing 
two  new  turbine/generators  with  a  total 
rated  capacity  of  2,400  kW;  (3)  a 
proposed  tailrace  170  feet  long;  (4) 
proposed  transmission  lines  and;  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  7.0  million  kWh. 
Project  power  would  be  sold  to  the 
Public  Service  Company  of  Indiana  and 
Indiana  &  Michigan  Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B.  C  and  D2. 

1.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  perliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $65,000. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  8570-000. 

c.  Date  Filed:  August  31, 1984. 

d.  Applicant:  Messrs.  Ernest  R.  Field 
and  Robert  A.  Bemhard. 

e.  Name  of  Project:  Pafoka  Dam. 

f.  Location:  On  the  Patoka  River  in 
Dubois  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(rJ. 

h.  Contact  Person:  Rajeev  K. 
Chaudhary  P.E..  Lawson-Fisher 
Associates.  525  W.  Washington  Street, 
South  Bend.  Indiana  46601. 

i.  Comment  Date:  January  24, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  Patoka 
Dam  and  Reservoir  owned  by  the  U.S. 
Army  Corps  of  Engineers  and  would 
consist  of:  (1)  A  proposed  penstock  357 
feet  long  and  8.0  feet  in  diameter;  (2)  a 


proposed  powerhouse  4ft  feet  long  and 
40  feet  wide  containing  two  new 
turbine/generators  with  a  total  rated 
capacity  of  1,700  kW;  (3)  a  proposed 
taibace  60  feet  long;  (4)  proposed 
transmission  lines  and;  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  produced  by  the  project  would 
be  4.4  million  kWb.  Project  power  would 
be  sold  to  the  Public  Service  Company 
of  Indiana  and  Indiana  &  Michigan 
Electric  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  B,  C  and  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $65,000. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 


Federal  Regteter  /  Vol.  50.  No.  251  /  Tuesday.  December  31.  1985  /  Notices 


project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  CFR  4.36  (1985)). 
Submission  of  «  timely  notice  of  intent 
allows  an  interested  person  to  Tile  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  speciHed  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  (nust  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any  qualiPied 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  speciRed  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file.a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  nied  in  response  to 
this  notice. 

A  competing  license  application  must 
conform -with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 


and  Procedure,  18  CFR  SS  385.210. 
385.211.  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST"  or  MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal 
State,  and  local  agencies  that  receive 
this  noTice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicants  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 


may  be  obtained  by  agencies  directly 
from  the  Appiicaht;)  If  an  agency  does  "-*' 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be   • 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments. — ^The  U5. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  dale 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments. — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
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does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  December  24, 1965. 
Kenneth  F.  Plumb, 
Secretory. 

|FR  Doc.  85-30920  Filed  12-30-85:  8:45  am) 
BILUNG  CODE  •717-41-M 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  O^ce  of  Hearings  and 
Appeals,  Energy. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$216,196.10  obtained  as  a  result  of  a 
consent  order  which  the  DOE  entered 
into  with  Marine  Petroleum  Company, 
Mars  Oil  Company,  their  parents, 
subsidiaries  and  affiliates  (Marine),  a 
reseller-retailer  of  refined  petroleum 
products  located  in  St.  Louis,  Missouri. 
The  money  is  being  held  in  escrow 
following  the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 
DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0122. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Dennis,  Office  of  Hearings  and 
Appeals.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585.  (202)  252- 
6602. 

SUPPt^MENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b].  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distribute  to  adversely 
affected  parties  $216,196.10  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  consent  order  entered  into 
with  Marine  Petroleum  Company.  Mars 
Oil  Company,  their  parents. 


subsidiaries,  and  aniliates  (Marine).  The 
funds  were  provided  to  the  HOE  by 
Marine  to  settle  all  claims  and  disputes 
between  the  firm  and  the  DOE  regarding 
the  manner  in  which  the  firm  applied  the 
federal  price  regulations  with  respect  to 
its  sales  of  motor  gasohne  during  the 
period  November  1, 1973,  through  April 
30. 1974. 

OHA  proposes  that  a  two-stage 
refund  process  be  followed.  In  the  first 
stage.  OHA  has  tentatively  determined 
that  a  portion  of  the  consent  order  funds 
should  be  distributed  to  50  first 
purchasers  who  may  have  been 
overcharged.  In  order  to  obtain  a  refund, 
each  claimant  will  be  required  either  to 
submit  a  schedule  of  its  monthly 
purchases  horn  Marine  or  to  submit  a 
statement  verifying  that  it  purchased 
motor  gasoline  from  Marine  and  is 
willing  to  rely  on  the  data  in  the  audit 
files.  Reseller  and  retailer  applicants 
will  also  be  required  to  submit  proof  of 
injury  as  discussed  in  the  Decision, 
although  a  detailed  demonstration  of 
injury  will  not  be  required  of  those 
applicants  that  file  at  or  below  the 
$5,000  threshold  level.  In  addition, 
applications  for  refund  will  be  accepted 
from  purchasers  not  identified  by  the 
DOE  audit,  including  customers  of 
Marine's  company-affiliated  wholesale 
and  retail  firms.  Unidentified  customers 
who  purchased  directly  from  Marine 
will  be  required  to  provide  schedules  of 
their  monthly  purchase  volumes.  These 
applicants  will  be  subject  to  the  same 
requirements  regarding  proof  of  injury 
as  are  identified  purchasers,  except  in 
the  case  of  customers  which  purchased 
from  Marine's  retail  stations.  These 
customers  were  ultimate  consumers,  and 
as  such,  do  not  have  to  provide  a 
detailed  demonstration  of  injury. 
Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Some  residual  funds  may  remain  after 
all  meritorious  first-stage  claims  have 
been  satisfied.  OHA  invites  interested 
parties  to  submit  their  views  concerning 
alternative  methods  of  distributing  any 
remaining  funds  in  a  subsequent 
proceeding. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  twi)  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  pubHcation  of  this  notice.  All 
coments  received  in  these  proceedings 
will  be  available  for  public  inspection 
between  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 


Room  lE-234, 1000  Independence 
Avenue,  SW^  Washington.  DC  20585. 

Dated:  December  23, 1965 
Geofse  B.  Braxnay, 

Director,  Office  of  Hearings  and  Appeals. 

Propoeed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

December  23. 1985.         |  ' 

Name  of  Firm:  Marine  Petroleum 
Company  and  Mars  Oil  Company. 

Date  of  Filing:  October  13. 1983. 

Case  Number:  HEF-0122. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  In  accordance 
with  the  provisions  of  Subpart  V.  on 
October  13, 1983.  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Marine 
Petroleum  Company,  Mars  Oil 
Company,  their  parents,  subsidiaries 
and  affiliates  (Marine). 

/.  Background  I 

Marine  is  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31  and  is 
located  in  St.  Louis.  Missouri.  A  DOE 
audit  of  Marine's  records  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  10  CFR 
Part  212.  Subpart  F.  Based  on  the  audit, 
the  DOE  alleged  that  between 
November  1. 1973  and  April  30, 1974. 
Marine  committed  certain  pricing 
violations  with  respect  to  its  sales  of 
motor  gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  Marine  and  the  DOE 
regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit.  Marine  and  the  DOE  entered 
into  a  consent  order  on  September  1. 
1981.  The  consent  order  resolved  a 
Notice  of  Probable  Violation  (NOPV) 
issued  on  November  26. 1980,  and  it 
represents  10.18  percent  of  the  potential 
liability  amount.  The  consent  order 
refers  to  ERA's  allegations  of 
overcharges,  but  notes  that  there  was  no 
finding  that  violations  occurred.  In 
addition,  the  consent  order  states  that 
Marine  does  not  admit  that  it  violated 
the  regulations. 
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Under  the  terms  of  the  consent  order, 
Marine  agreed  to  deposit  $198.50  plus 
installment  interest,  into  an  interest- 
bearing  escrow  account  for  ultimate 
distribution  by  the  DOE.  Marine  was 
required  to  make  its  payments  in  24 
equal  monthly  installments.  The  consent 
order  was  paid  in  full  on  June  18. 1982. 
Including  installment  interest.  Marine's 
actual  deposits  total  $216,196.10.  That 
sum  will  be  considered  to  be  the 
principal  amount  in  this  proceeding. 
This  decision  concerns  the  distribution 
of  the  funds  in  the  Marine  escrow 
account.* 

//.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  overcharges  or  to  ascertain 
readily  the  amount  of  such  persons' 
Injuries.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement,  9 
DOE  \  82.508  (1981),  and  Office  of 
Enforcement,  8  DOE  \  82,597  (1981) 
[Vickers]. 

As  in  other  Subpart  V  cases,  we 
believe  that  the  distribution  of  refunds 
in  this  proceeding  should  take  place  in 
two  stages.  In  the  first  stage,  we  will 
attempt  to  provide  refunds  to 
identifiable  purchasers  of  refined 
petroleum  products  that  were  injured  by 
Marine's  alleged  pricing  practices 
between  November  1, 1973  and  April  30, 
1974  (the  consent  ordei  period).  Any 
funds  that  remain  after  all  meritorious 
First-stage  claims  have  been  paid  may 
be  distributed  in  a  second-stage 
proceeding.  See,  e.g..  Office  of  Special 
Counsel,  10  DOE  \  85,048  (1982) 
[Amoco). 

A.  Refunds  to  Identified  Purchasers 

A  special  refund  proceeding  is 
designed  to  provide  restitution  to  parties 
that  were  injured  as  a  result  of  alleged 
or  actual  regulatory  violations.  In  this 
proceeding,  we  have  the  benefit  of 
access  to  material  developed  by  the 
DOE  during  its  audit  of  Marine  and  we 
intend  to  rely  in  part  on  that 
information.  In  other  Subpart  V  cases 


'  A»  of  November  30. 1985.  the  Murine  escrow 
accouni  contained  a  lolal  of  $305,620.31. 
representing  $216,196.10  In  principal  (includinx 
installment  interest)  and  $89,424.21  in  accrued 
interest. 


where  audit  material  was  available 
identifying  purchasers,  for  example,  the 
refund  process  has  been  facilitated  by 
the  use  of  that  material.  At  the  same 
time,  these  audit  files  do  not  necessarily 
provide  conclusive  evidence  on  which  to 
base  the  distribution  of  refunds.  We 
have  consistently  maintained,  however, 
that  the  information  contained  in  ERA's 
audit  files  may  reasonably  be  used  to 
determine  the  identities  of  allegedly 
overcharged  purchasers  and  the 
amounts  of  the  overcharges.  See,  e.g.. 
Marion  Corp.  12  DOE  f  85,014  (1984)  (the 
information  contained  in  the  audit  file 
may  be  used  to  fashion  a  more  accurate 
refund  plan  than  that  devised  by  rising  a 
general  volumetric  approach).  See  also 
Armstrong  and  Associates /City  of  San 
Antonio.  10  DOE  fl  85,050  at  8a259 
(1983). 

During  the  DOE  audit,  50  identified 
first  purchasers  were  alleged  to  have 
been  overcharged  in  purchases  of  motor 
gasoline  from  Marine.  The  results  of  this 
audit  also  indicated  that  overcharges 
had  also  occurred  in  sales  to  customers 
of  Marine's  company-affiliated 
wholesale  and  retail  firms.  In  previous 
cases  of  this  type,  we  have  proposed 
that  the  funds  in  the  escrow  account  be 
apportioned  among  the  purchasers 
identified  by  the  audit,  and  other  as  yet 
unidentified  customers  that  may  have 
been  injured  by  purchases  from  the 
consent  order  firm.  See,  e.g.,  Bob's  Oil 
Co.,  12  DOE  H  85.024  (1984);  Richards  Oil 
Company,  12  DOE  \  85.150  (1984).  The 
first  purchasers  identified  by  the  audit 
and  the  share  of  the  settlement 
earmarked  for  each  are  listed  in  the 
Appendix. 

Identification  of  first  purchasers  is 
only  the  first  step  in  the  distribution 
process.  We  must  also  determine 
whether  the  first  purchasers  were 
injured  or  were  able  to  pass  through  the 
alleged  overcharges.  To  aid  us  in  our 
assessment  of  a  purchaser's  injury,  we 
propose  the  adoption  of  certain 
presumptions. 

We  intend  to  use  both  the  information 
in  the  audit  files  along  with  these 
presumptions  to  distribute  the  funds  in    . 
the  escrow  account.  Presumptions  in 
refund  cases  are  specifically  authorized 
by  applicable  DOE  procedural 
regulations.  Section  205.282(e)  of  those 
regulations  states  that: 

|i|n  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efflclenl.  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so,  (he  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 


10  GFR  20S.282(e).  The  presumptions  we 
plan  to  adopt  in  this  case  are  used  to 
permit  claimaots  to  participate  in  the 
refund  process  without  incurring 
inordinate  expenses  and  to  enable  OHA 
to  consider  the  refund  applications  in 
the  most  efficient  way  possible  in  view 
of  the  limited  resources  available. 
Therefore,  as  in  previous  special  refund 
proceedings,  we  intend  to  adopt  a 
presumption  that  claimants  seeking 
small  refunds  were  injured  by  the 
pricing  practices  of  the  company  from 
which  they  purchased  products.  In 
addition,  we  plan  to  use  a  volumetric 
presumption  for  applicants  who  were 
not  identified  during  the  audit.  As  a 
separate  matter,  we  are  making  a 
proposed  finding  that  end-users 
experienced  injury.  The  volumetric 
presumption  and  the  end-user  finding 
will  be  discussed  in  Section  B. 

There  are  a  number  of  bases  for  the 
presumption  that  claimants  seeking 
small  refunds  were  injured.  See.  e.g.. 
Uban  Oil  Co..  9  DOE  |  82,541  (1982).  The 
firms  that  will  be  eligible  for  refunds  are 
purchasers  that  were  in  the  chain  of 
distribution  of  the  products  to  which  the 
alleged  overcharges  attached.  These 
purchasers  therefore  experienced  some 
impact  of  the  alleged  overchai^ges. 
Without  some  presumptions  as  to  injury, 
in  order  to  support  a  specific  claim  of 
injury,  a  claimant  would  have  to 
compile  and  submit  very  detailed 
factual  information  regarding  the  impact 
of  alleged  overcharges  which  occurred 
many  years  ago.  This  procedure  is 
generally  time-consuming  and 
expensive.  In  the  case  of  relatively  small 
claims,  the  cost  to  the  claimant  of 
gathering  the  necessary  information  and 
the  cost  to  OHA  of  analyzing  it  could 
certainly  exceed  the  expected  refund 
and  whatever  benefits  are  derived  from 
any  additional  precision.  Consequently. 
without  simplified  procedures,  some 
potential  claimants  would  be  effectively 
denied  an  opportunity  to  seek  a  refund 
since  it  would  be  uneconomic  to  do  so.    ' 
As  a  result  we  intend  to  adopt  a  small  - 
claims  presumption  which  will  eliminate 
the  need  for  a  claimant  to  submit  and 
OHA  to  analyze  extensi\'e.  detailed 
proof  of  the  result  of  the  initial  impact  of 
the  alleged  overchai^ges. 

Under  the  small-claims  presumption. « 
claimant  who  is  a  reseller  or  retailer  «vill 
not  be  required  to  submit  any  additional 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  based  on 
purchases  below  a  certain  level.  Several 
factors  determine  the  value  of  this 
threshold.  Principal  among  these  factors 
is  the  concern  that  the  cost  to  the 
applicant  and  the  government  of 
compiling  and  analyzing  information 
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sufficient  to  show  injury  not  exceed  the 
amount  of  the  refund  to  be  gained.  In 
this  case,  where  the  refund  amount  is 
fairly  low  and  the  consent  order  period 
is  many  years  past,  $5,000  is  a 
reasonable  value  for  the  threshold.  See 
Texas  Oil  Sr  Gas  Corp.,  12  DOE  1 85.069 
at  88,210  (1984):  Office  of  Special 
Counsel.  11  DOE  1 85,226  (1984) 
(Conoco),  and  cases  cited  therein.  The 
record  in  this  proceeding  indicates  that 
most  of  the  50  identified  customers 
made  small  purchases. 

However,  a  reseller  or  retailer  which 
seeks  a  refund  of  more  than  $5,000  will 
be  required  to  document  its  claim.  While 
there  are  a  variety  of  methods  by  which 
a  claimant  could  show  that  it  did  not 
pass  the  alleged  overcharges  on  to  its 
customers,  the  claimunt  would  generally 
have  to  show  that  at  the  time  of  the 
alleged  overcharges,  it  maintained  a 
"bank"  of  unrecovered  costs,  and  that 
market  conditions  would  not  permit  it  to 
pass  through  those  increased  costs.* 

As  in  previous  cases,  only  claims  for 
at  least  $15  plus  interest  will  be 
processed.  In  prior  refund  cases  we 
have  found  that  the  cost  of  processing 
claims  for  smaller  amounts  outweighs 
the  benefits  of  restitution.  See,  e.g., 
Uban  Oil  Co..  9  DOE  at  85,225.  See  also 
10  CFR  205.286(b).  The  same  principle 
applies  here. 

On  the  basis  of  the  information  in  the 
record  at  this  time,  we  proposed  to 
distribute  a  portion  of  the  escrow  funds 
to  the  firms  listed  in  the  Apendix, 
provided  they  can  successfully 
document  their  injury  with  regard  to 
their  purchases  from  Marine.  The  refund 
amounts  attributable  to  each  firm  have 
been  adjusted  from  those  listed  in  the 
consent  order  to  reflect  the  larger 
principal  amount  in  escrow  resulting 
from  Marine's  payments  of  installment 
interest.*  Refunds  will  be  authorized  to 
successful  applicants  in  the  amounts 
indicated,  plus  accrued  interest. 

B.  Refunds  to  Unidentified  Purchasers 

As  previously  noted,  this  Decision 
concerns  the  distribution  of  the  entire 
$216,196.10  that  Marine  deposited  into 


'  Resellers  or  retailers  who  claim  a  refund  in 
excess  of  $5,000  but  who  cannot  establish  that  they 
did  not  pass  through  the  price  increases  will  be 
eligible  for  a  refund  of  up  to  the  $5,0(X)  threshold, 
without  being  required  to  submit  evidence  of  injury 
beyond  documentation  of  volumes  purchased.  Firms 
potentially  eKgibie  for  greater  refunds  may  choose 
to  limit  their  claims  to  S5.000.  See  Vickers.  8  DOE  at 
85.396.  See  also  Office  of  Enforcement,  10  DOE 
1  85.029  at  8ai2S  (1962)  (Ada). 

*  These  amounts  were  recalculated  according  to 
the  following  formula:  we  divided  the  $196,500 
original  principal  amount  into  the  new  principal 
amount.  $216,196.10  to  obtain  a  factor  of  1.089149. 
We  then  multiplied  this  factor  by  the  amounts 
attributed  to  each  firm  to  obtain  the  revised  refund 
amounts. 


the  escrow  account  through  June  18, 
1982,  plus  accrued  interest  since  that 
date.  Since  the  refunds  tentatively 
allotted  to  identified  purchasers  total 
only  $101,72024,  the  remaining  portion 
of  the  Marine  consent  order  fiinds  may 
be  distributed  among  first  purchasers 
other  than  those  identified  by  the  ERA 
audit,  and  to  customers  of  Marine's 
company-affiliated  retail  and  wholesale 
Brms,  provided  they  can  make  the 
necessary  demonstration  of  injury. 

To  assist  potential  claimants  in 
deciding  whether  to  apply  for  a  refund, 
we  propose  using  the  small-claims 
presumption  discussed  above.  In 
addition,  we  wrill  adopt  a  presumption 
that  the  alleged  overcharges  were 
dispersed  evenly  among  all  sales  of 
motor  gasoline  made  by  Marine  during 
the  consent  order  period.  In  the  past, 
OHA  has  used  a  volumetric  refund 
amount  as  an  equitable  means  of 
distributing  funds  based  on  this 
presumption.  In  the  absence  of  better 
information,  the  volumetric  presumption 
is  sound  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  Hrm-wide  basis  in 
determining  its  prices. 

Using  a  volumetric  approach  means 
that  a  portion  of  the  Marine  consent 
order  amount  would  be  allocated  to 
each  gallon  of  product  which  a 
successful  claimant  purchased  from  the 
consent  order  firm.  "The  average  per 
gallon  refund,  or  volumetric  refund 
amount  in  this  proceeding  is  $0.002529 
per  gallon.*  Potential  applicants  that 
were  not  identified  by  the  ERA  audit  of 
Marine  may  use  this  volumetric  figure  to 
estimate  the  refund  to  which  they  may 
be  entitled. 

We  recognize  that  the  impact  on  an 
individual  purchaser  could  have  been 
greater  than  that  estimated  by  using  the 
volumetric  factor,  and  any  purchaser 
may  file  a  refund  application  based  on  a 
claim  that  it  suffered  a  disproportionate 
share  of  the  alleged  overcharges.  See 
Sid  Richardson  Carbon  &  Gasoline  Co. 
and  Richardson  Products  Co./Siouxland 
Pmpane  Co.,  12  DOE  f  85.054  at  88,164 
(1984).  and  cases  cited  therein.  Similarly, 
purchasers  identified  in  the  ERA  audit 
may  attempt  to  show  that  they  should 
receive  refunds  greater  than  those 
indicated  in  the  Appendix.  If  valid 
claims  exceed  the  funds  available  in 
escrow,  all  refunds  will  be  reduced 
proportionately.  Actual  refunds  will  be 


*  This  per  gallon  factor  is  computed  by  dividing 
the  $114,475.86  available  for  distribution  to 
customers  of  Marine's  company-affiliated  retail  and 
wholesale  firms,  by  45.273,041  gallons,  which 
represents  an  estimate  of  the  total  sales  volumes  of 
those  firms  during  the  consent  order  period. 


determined  only  after  analyzing  all 
appropriate  claims. 

As  noted  above,  we  are  making  a 
proposed  finding  that  end  users  whose 
business  operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  These  entities  were 
not  subject  to  DOE  regulations  during 
the  relevant  period,  and  are  thus  outside 
our  inquiry  about  pass-through  of  injury. 
See  Office  of  Enforcement  10  DOE 
H  85.072  (1983)  [PVM];  see  also  Texas 
Oil  6- Gas  Corp..  12  DOE  at  88.209.  and 
cases  cited  therein.  Therefore,  we 
propose  that  for  end  users  of  motor 
gasoline  sold  by  Marine,  documentation 
of  purchase  volumes  will  provide  a 
sufficient  showing  of  injury. 

Finally,  if  a  reseller  or  a  retailer  made 
only  spot  purchases,  we  propose  that  it 
should  not  receive  a  refund  since  it  is 
unlikely  to  have  been  injured.  As  we 
have  previously  stated  with  respect  to 
spot  purchasers: 

|T)ho«e  customers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  [the 
firm's  product]  at  increased  piices  unless 
they  were  able  to  pass  through  the  full 
amount  of  [the  rirm's]  quoted  selling  price  at 
the  time  of  purchase  to  their  own  customers. 

Vickers.  8  DOE  at  85.396-97.  We  believe  the 
same  rationale  holds  true  in  the  present  case. 
Therefore,  we  propose  that  firms  which  made 
only  spot  purchases  from  Marine  not  receive 
refunds  unless  they  present  evidence  which 
rebuts  the  spot  purchaser  presumption  and 
establishes  the  extent  to  which  they  were 
injured  as  a  result  of  their  purchases  of  motor 
gasoline  from  Marine  during  the  consent 
order  period. 

In  addition,  we  propose  that  firms 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency  or 
by  the  terms  of  a  cooperative  agreement 
not  be  required  to  provide  a  detailed 
demonstration  that  they  absorbed  the 
alleged  overcharges  associated  with 
Marine's  sales  of  motor  gasoline.  See. 
e.g..  Office  of  Special  Counsel,  9  IX)E 
^82.538  (1982)  [Tenneco],  and  Office  of 
Special  Counsel  9  IX)E  182.545  at  85.244 
(1982)  (Pennzoil).  Those  firms  should 
provide  with  their  applications  a  full 
explanation  of  the  manner  in  which 
refunds  would  be  passed  through  to 
their  customers  and  of  how  the 
appropriate  regulatory  body  or 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  any  refund  money. 
Sales  by  cooperatives  to  nonmembers, 
however,  will  be  treated  the  same  as 
sales  by  any  other  reseller. 

///.  Applications  for  Refund 

In  order  to  receive  a  refund,  each 
claimant  indentified  by  ERA  will  be 
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requried  to  submit  either  a  schedule  of 
its  monthly  purchases  of  motor  gasoline 
from  Marine  or  a  statement  verifying 
that  it  purchased  motor  gasoline  from 
Marine  and  is  willing  to  rely  on  the  data 
in  the  audit  file.  Purchasers  not 
identiHed  by  the  ERA  audit  will  be 
required  to  provide  schedules  of  their 
monthly  putY^hases  of  motor  gasoline 
from  Marine.  If  they  claim  injury  at  a 
level  greater  than  the  volumetric  level, 
they  must  document  this  injury  in 
accordance  with  the  procedures 
described  above.  A  claimant  must  also 
indicate  whether  it  has  previously 
received  a  refund,  from  any  source,  with 
respect  to  the  alleged  overcharges 
identified  in  the  ERA  audit  underlying 
this  proceeding.  Each  applicant  must 
also  state  whether  there  has  been  a 
change  in  ownership  of  the  firm  since 
the  audit  period.  If  there  has  been  a 
change  in  ownership,  the  applicant  must 
provide  the  names  and  addresses  of  the 
other  owners,  and  should  either  state 
the  reasons  why  the  refund  should  be 
paid  to  the  applicant  rather  than  to  the 
other  owners  or  provide  a  signed 
statement  from  the  other  owners 
indicating  that  they  do  not  claim  a 
refund.  Finally,  an  applicant  should 
report  whether  K  is  or  has  been  involved 
as  a  party  in  any  DOE  enforcement  or 
private,  section  210  actions.  If  these 
actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
keep  OHA  informed  of  any  change  in 
status  while  its  Application  for  Refund 
is  pending.  See  10  CFR  205.9(d). 

In  the  event  that  money  remains  after 
all  meritorious  claims  have  been 
satisfied,  residual  funds  could  be 
distributed  in  a  number  of  ways  in  a 
subsequent  proceeding.  However,  we 
will  not  be  in  a  position  to  decide  what 
should  be  done  tvith  any  remaining 
funds  until  the  initial  stage  of  this  refund 
proceeding  has  been  completed.  We 
encourage  the  submission  by  interested 
parties  of  proposals  which  address 
alternative  methods  of  distributing  any 
remaining  funds. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Marine  Oil 
Company  pursuant  to  the  consent  order 
executed  on  September  1, 1981,  will  be 
distributed  in  accordance  with  the 
foregoing  decision. 


Appendix  I 


N«M/Addraw 


Stw  Service.  15« 

Haghtt.  MO  63043 _ 

Checker  ON  Co.  P.a  Bcb  162.  HnH  Craet.  N. 

e042S _. 

Manm   CM.    144   WeMon   Pwfc— y.    ttmytml 

Heighls.  MO  63043 

ScTOCO    Ol.    7756    CerondMet    Clayton.    MO 

63105 _ - 

Leonwd.  77St  CarandeW.  Oaytan,  MO  63106... 
.u.   ovoox.    144   fwoon  rwnmWf,  MvyMno 

Heights.  MO  63043. _ 

Triangle  Retinerlee.  Inc..  P.O.  Bok  3367,  Houe- 

loo.  TX  77001 

Uncom  Tree*.  Oly.  GPO  Bee  1,  Ne«  Vorti.  NV 

Sid  OlenfcenaWp.  iwiihoro.  ii." 6204S.-.. _ 

Robert  Brace  Servloe.  Wifcim.  MO  63364 

Ch«1at  Bnxvdar  Marine,  PC  Boa  i23.  FuHn. 

KY  42041 

Oly  Ice  6  Fuel  Co..  VMoHMe.  KY  42007 

Central  Petroteutn.  CenkaHai,  H.  62601 

CJ.  CoddingHn,  1727  Waal  SMv  OTalon  IL 

62260 

Raymond  ConmaM,  CamnM  0»  Company.  401 

E.  Main  Street  E.  Praiiie.  MO  e3845-_ 

CSC.  Oil  Co.  P.O.  Bob  1713,  Loui««»ille.  KV 

40201 

C  C  DMon  01  Co.  1342  Lonadal  Rd..  Arnold. 

MO  63010 

I(ort)ort  Ouck,  Msitow  Swns  Stilion,  Dyv ■  TN 

38330 - — : 

Feld  Chevrolet.   7700  Manchailer  Road,  St 

Louie.  MO  63143- 

Gold  Oil  Co..  701  ahewnan  Road.  Diliitfi.  H. 

62221 - 

Henry  County  Boefd  ol  Education,  Pari*,  TN 

38242 -..- .~ 

James  Jennings  SummN  SenAM.  Rt  1.  Oeaota. 

MO  63020 

Keys  6  Son  Ol  Co..  MM  Ridga,  MO  63060 

Billy  J  Lawson.  Frantiday.  MO  63644 

Laws  Enterphses  (Bl-pal^.  2110  Choutaau.  St 

Lous.  MO  63103 _ 

Manchester  LaMing  1075  8.  Brentaraod  Btwd.. 

SI.  Louis.  MO  631 17 

Marvel  OH.  6268  Elzal  Avenue.  St  Louis.  MO 

63133 

McCoHum  Semica  SMion.  Vandala,  MO  63362 . 
Midwest  Petroieuni,  6760  Southwest  Avenue. 

St  Lous,  MO  63143. _ 

L6WIB  Mwiss,  4&17  MhwMlonlifl  Blvd.*  Minns* 

VJOks.  MN  56416.- _ 

Mom  Oil  Co .  R.R.  3,  Waterloo.  IL  62206 

MuMmcks  6   Boone.   Maraie  Servne  Station, 

McEweo,  TN  37101.. _ 

Clyde  Nixon,  ttifmmf  21  East.  Poleai.  MO 

63364 

Green.  MO  63334. 

Feed  Nixon  Service  SteVon,   R.R.   1 

Pomt  MO  63660 

Obion  County  Highwey  Oapertment  E.  Jeckaon 

Street,  Union  City.  TN  36261 

Ot>ion  County  Boerd  ol  Educetion,  Troy,  TN 

38260 _ 

Onyx  Oil.  11345  0»»e  St  Rd,  Grave  Coeur, 

MO  63141 

James  Petty.  Route  5.  Trenton.  TN  36382 

Reynolds  Senrkx  StaKin,  1403  Church  Street 

Tiptonville.  TN  36079 

Seveway  Oil  Company,  P.O.  Boa  336,  Cape 

Girardeau.  MO  63701 

Super  Gas,  PO  Bex  248,  Arnold.  MO  63010 

Tenneco  Oil  Co..  P.O.  Box  101229.  Atlanta,  GA 

"30302 — — 

Len  Theoie.  1020  HaiMhom,  St  Chailaa,  MO 

63301 

Wekkxi  Turner,   1300  N.  M«n.  Oeaola.  MO 

63020 

Walker  Oil  Co.,  P.O.  Boa  130.  Dyersburg.  TN 

38024 

Wides  Oil  Co..  Murphyatnro.  IL  62966 

Flash  on.  7755  Cvondelet,  Cleyton,  MO  63105 . 
Stw  Service.  166  Progress  Peikwey.  Merytsrtd 

Heights,  MO  63043 


Escrow 


SSS3.78 

2.420.06 

4.600.83 

1.713  40 
76068 

4.405.66 

5.135  60 

611.2Q 
120.38 
185  80 

68223 

100.34 
325.42 

206.92 

211.36 

416.22 

1.752.21 

331.23 

•1210 

308.30 

152.20 

83.80 

261.27 

99.20 

75.49 

•10.34 

•298 

60.37 

1,156.00 

539  55 
91.44 

167.34 

224.33 

64.72 
26341 
116.97 

•863 

424.32 
10736 

87.49 

4.59155 
11.462.61 

50700 

399  35 

115.47 

48.90 

3.730.79 

32,272.96 

87  55 


SNe  Ol.  7756  CefondaM.  Oayton.  MO  63105 19.2a8j6t 


Aa  noted  ei  tie  text  o*  the  Deoiaan.  we  do  not 
»li 


(FR  Doc  8&-30926  Filed  12-30-85:  8:45  am| 
BILLJNO  CODE  6460-01-11 


ENVIRONIIENTAL  PROTECTION 
AGENCY 


[AAA-m.-2MS-71 


EPA  Master  List  Of 
Suspended  or 
Persons 


Voluntarily  Excluded 


AOENCV:  Environmental  Protection 

Agency. 

action:  EPA  Master  List  of  Debarred. 

Suspended,  or  Voluntarily  Excluded 

Persons. 


40  CFR  32.400  requires  the 
Director,  Grants  Administration 
Division,  to  publish  in  the  Federal 
Register  each  calendar  quarter  the 
names  of.  and  other  information 
concerning,  those  parties  debarred, 
suspended,  or  voluntarily  excluded  from 
participation  in  EPA  assisted  programs 
by  EPA  action  under  Part  32.  Assistance 
(grant  and  cooperative  agreement) 
recipients  and  contractors  under  EPA 
assistance  awards  may  not  initiate  new 
business  with  these  firms  or  individuals 
on  any  EPA  fimded  activity  during  the 
period  of  suspension,  debarment,  or 
voluntary  exclusion. 

This  short  list  contains  the  names  of 
those  persons  who  have  been  Usted  as  a 
result  of  EPA  actions  only,  it  is  provided 
for  general  informational  purposes  only 
and  is  not  to  be  relied  on  in  determining 
a  person's  current  eligibility  status.  A 
comprehensive  list  updated  weekly,  is 
available  in  each  Regional  Office. 
Inquiries  concerning  the  status  of  any 
individual,  organization,  or  firm  should 
be  directed  to  EPA's  Regional  or 
Headquarters  office  for  grants 
administration  that  nonnally  serves  you. 
DATE:  This  short  list  is  current  as  of 
December  2, 1985. 

FOR  FURTHER  INFORMATION  CONTACT 
Frank  Dawkins,  of  the  EPA  Compliance 
Staff.  Grants  Administration  Division,  at 
(202)  475-8025. 

Dated:  Deceml>er  17, 1985. 
Harvey  G.  Pippen,  |r^ 

Director,  Grants  Administration  Division 
(PM-216). 
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EPA  Master  List  of  DESARnED,  Suspended  and  Voujntarilv  Excluoeo  Persons 


RtoNa 


To 


QfOWMti 


A.a  L— unoi  LMf»wr  Co,  Inc.  (Ptnmn.  kU). 

A^.  BM  BkUc  CDl.  Ine.  (VowigMowi.  09 

,  Uny  L  (CtartHton.  SQ- 


CA)_ 


J  OoipL  fwvnnm  C%.  CA)_ 
AMrii^  Efiwil  <M.  ^oft  M)^ra»  FD~ 


NO. 
iawrtn(Ullca.Mn- 
BECXX  bie.  H^  PoM.  NO- 


.NO. 


MY). 


ByfMMwni  BacMe  Oo;.  Inc.  CDut«n^  NQ- 

OiMr.  Join  P.  PMori  Roug*.  LA)      „ 

OM,  MnMM  J,  Jf.piMNIi^itun.  NV) 

DiBngVt  msodora  C.  Prikww^  WQ 
Ootaoiv  Arthur  A  (UKOki.  NE)- 


OiqfHMqrMlca.M0. 


&rtctMHL  AiiQito  J.  fCiMdOTt  N4- 


KS>- 


FtoydaSludMr* 

rianUn  WMng  Oo.  (YounQMcwvt  OH). 

Gib^.  MMin  (Narthport.  NV) 

iL.<BrenK.NY) 


Q£  Moot  Ool.  In&.  (Or—nwood.  SQ- 


HVMK  Lmwd  A.  (8l  ^Mv,  ^^^  

nmy  jonrvan  nunwig  uol«  nc.  (wm  whi^  fVM|». 

HwflnQ,  DoniM  W,  (MMtaonc  WQ-.. » 

HMw^f  SunMln^  Inc.  QtfmhfllL  M^-.- _ -.-■ 

tC(Q««Ma,CA) 


I  t>neli«>  «  Skvpty.  Inc.  (ClMMtad,  OH). 
JKfenv  Mwiy  ISw  Jow  CA) . 


WA). 


Joptl  Oonkaekig  A  TiucMng  Carpi  (Breni.  NV)_ 
Komatc  OonMidm  Co..  bK.  (SL  PMw.  UN)  — 
KorMtt,  T)iam«  P.  (SL  Pmm.  MN) _. 

KnMQV,  JoMfrfl  (CIVNiMId,  OH) .. 


L^  RoynoUi  Co,  (IMnotort  Sotam,  NC)^ 
Urn.  ObM  p.  (QmotmI  Springt.  LA) .. 


lm.  Hi*«t  p,  m.  faumm.  sc) 

Lar«,  HmU  IMmt  <Uo  QMoa,  CA). 


I P  (Brarw.  NV)_ 
MaMn.  Thonao  &  OMm.  PA). 


*IA)_ 


MoorahsMl  Dsnnis  L  (Qisnilprita,  SC)~ 
.  MN).. 


Municipil «  MuMM  Pipft  Swvtow.  Udi  (OouglMvfia.  QA)„ 


Mum^  Pairing  Ca.  Inc.  (WNiMboro.  NY). 

Mwrsy,  Hwy  (WhrtMbOfO^  NY)  — ^.. 

NwNnd^  Fpm  M.  (Vtonn^  VA).^ 


Nmnimv^  FVctMRl  Qonfton  ^'lom,  SO)_ 


PoM-Taralonkig  Sorvioa  Corp.  (SaaiogB.  CA). 

RipnoUwM.  ClwrtOT  E  (St  PMw.  MN) 

nsynonik  Jon  k.  (wnnon  SMnm,  nl«i ....„ 

HctwiondL  Ehwood  ).  (Grind  FortOi,  NO).. 


Rtotvnond  &ifl^nMnng,  Inc.  (Grvnd  Fortts,  NO).. 
Rchmoni^  Uoyds  ML,  Jir.  (Grand  Forts.  N0)»„> 


Ro  Grand*  ConMnctton  Ca  (8w*ia.  LA)„ 


Rotfvocfc  ConMucttOfv  Inc.  (MwraNi  IntaC  NQ.. 

Rottvocfc.  8lMV  0.  0Mwrafli  Mst.  NC) 

Saro««  DkMc  COl.  Inc.  (PMMwni^  PA) 

SvgsnL  Fradvic  B.  (PMWiuif^  PA)  ...i,, , 

SaundWB,  Qaorgo  F.  (High  Poml.  NC) 

SauMdi.  Roy  (BunUo.  LA). 


ShacKMoRl.  Robart  S.  (Outwn.  NQ- 
Stanary.  Edaord  J.  (YouigMoam.  OH). 
anoniwi.  nnn  inaoranaa.  ii^  ■ 

Sktw,  Ffanda  (SaMinay.  NH) 

SkKtoy.  Floyd  0.  (VWiiliM.  KS) 

Toy.  OanM  Laa  (IMca.  IM). 


Tubro  Cmarphaai  (BunUa.  LA) 

Tubra  Cnlaipriaai.  bic  (Bunkia.  LA).. 

Tuhra,  Charlaa  (Baton  Rouga,  LA) 

Tubia.  Thomas  (Bunkia,  LA). 


Tuekar  Braawrs  Con»acling  Co.  (Pal  Qty.  AL) .. 

Tuckar.  HaroU  Ray  (Pal  City.  AL) 

Tuekar.  Kannati  W.  (Pal  C«y.  AL) 

Toadal.  David  Bnica  [Gainas««e.  FL) 

V«ida>hural.  ¥MHam  (Saratoga.  CA) 

Vryanhoak.  Ralph  a  (PWMiurgh.  PA) 

Walih.  Chartaa  T.  (HuMngton  Bay,  NY) 

WaIMhL  MMTfll  {Hunlngion  B^acn,  CA)..— ■...—... 


WaMn  BacMcal  Oonakwdon  Co  (VWaon.  NC) . 
Winn.  John  Brufl  (Labanon,  TN) 


S3-0007-00 
Mm014-00 

S3.0004-01 
•3.006IMXI 

89-0066-08 
8»-0007-06 
88-0010-01 
86-0017-01 
64,4011-01 
SS-0040-00 


89-00««-01 
8fr40Z6.00 

83-0047-40 
86-0062-03 
83-0040-03 


84-0012-01 
83-0030-01 
86-0010-Oe 
86-0010-00 
86-0010^)0 
83-0040-04 
84-0020-00 
86-0044-00 
84-002840 
83-0040-02 
86-0022-01 
8S-0031-00 
83-0007-02 
86-0018-02 
83-0060-00 
83-0044-01 
85-0053-00 
83-0002-02 
84-002S-00 
83-0048-02 
B3-O08O-O1 
83-0007-03 
85-0022-00 
854018-00 
85-0018-01 
84-002541 
83-0036-00 
85-0064-40 
65-0064-01 
84-0013-01 
83-00S(M)1 
83-0007-01 
85-0022-02 
84-0007-01 
84-0006-01 
85-0053-1 
82-0601-1 M 
82-04081 
84-0032-00 
84-0032-01 
83-0072-01 
83-4041-00 
85-0058-00 
83-0001-00 
85-0018-03 
83-0036-01 
83-0006-01 
83-0006-00 
83-0006-02 
85-0063-00 
83-0064-00 
83-0064-01 
85-0020-00 
85-002041 
85-0017-02 
85-0063-02 
85-0028-01 
85-0015-01 
85-0058-01 
83-0007-04 
84-0028-01 
86-0010-03 
85-0062-01 
85-0062-00 
85-0062-02 
85-0063-01 
83-0061-00 
83-0061-02 
83-0061-01 
83-0020-01 
83-0001-01 
85-0020-02 
83-0040-01 
83-0003-03 
83-0044-00 
84-0014-01 


O 

D 
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0 
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S 

VE 
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VE 
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s 
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0 
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s 

D 
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D 
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D 

D 

D 
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S 

0 

O 

0 

D 

S 
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O 

S 
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S 

VE 

S 

o 
o 

0 
0 

o 
s 
s 
s 
s 
s 

D 
D 
D 
D 
0 
S 
D 
0 
D 
VE 


4-12-84 

6-27.45 

7-29-86 

6-17-83 

8-0t-B3 

12-02-83 

4-12-84 

12-10-86 

12-10-85 

8-27-86 

4-14-83 

4-15-86 

8-30-86 

8-20-84 

7-29-86 

4-30-85 

3-12-85 

8-80-85 

12-10-65 

12-10-85 

12-1(^-85 

4-14-63 


4-11-87 


944-85 
8-26-85 

12-16-83 
7-30-85 

12-19-85 
4-12-84 
9-26-86 
7-22-83 

10-11-84 

12-17-85 
7-07-83 

10-04-84 
6-27-83 
7-22-83 
4-12-84 
7-30-85 
9-26-85 
9-26-85 

10-04-84 
7-01-83 
7-29-85 
7-29-85 

2-14-883 
7-07-83 
4-12-84 
7-30-85 

10-24-85 
1-11-86 

12-17-85 

10-07-82 

8-19-85 
8-19-85 
9-30-83 

11-2»43 

10-10-85 
7-06-83 

12-19-85 
7-01-83 
8-06-83 
6-06-83 
8-06-83 
7-29-85 
5-17-84 
5-18-84 
7-26-85 
7-26-85 

12-10-85 
7-29-85 
8-30-85 
9-15-85 

1047-85 
4-12-84 
8-26-85 

12-10-85 
7-29-eS 
7-29-85 
7-29-85 
7-29-85 

11-2»-84 

11-26-84 

11-26-84 
8-30-85 
7-08-83 
7-26-85 
4-14-83 
6-27-83 
4-15-85 

10-16-85 


OPEN 
8-16-88 
8-01-SB 
10-28-88 
4-11-87 
OPEN 
12-0»48 


4-18-86 
4-14-87 


8-19-87 

OPEN 

4-2»4e 

3-11-88 

4-18-87 

OPEN 

OPEN 

OPEN 

4-13-88 


9-03-88 


12-15-88 

OPEN 

12-18-88 

4-11-87 


7-21-86 

10-10-87 

12-16-88 

7-0846 

10-03-87 

6-26-86 

7-21-86 

4-11-87 

OPEN 

9-25-88 

9-25-88 

10-03-87 

6-30-86 

OPEN 

OPEN 

12-^1-87 

7-06-86 

4-11-87 

OPEN 

4.23-86 

1-10-88 

12-16-88 

2-16-87 

10-18-86 
10-18-88 

9-29-86 
11-28-88 
10-09-88 

7-07-86 
12-18-87 

6-30-86 

6-05-86 

645-86 

OPEN 

5-16-87 

5-17-87 

OPEN 

OPEN 

12-49-88 

OPEN 

8-29-88 

3-14-87 

10-06-88 

4-11-87 

8-26-88 

OPEN 

OPEN 

OPEN 

OPEN 

OPEN 

11-25-87 

11-25-87 

11-25-87 

8-29-87 

7-07-86 

OPEN 

4-13-86 

6-26-86 

4-14-87 

10-15-86 


|3^200(aMcXI) 

132.200(a) 

|32J00(b) 

i32.200(a)(bMa)ffl 

132.200(8) 

|32.2aom 

|32J00(aXOa 

132200(a) 

i32200(a)(3> 

|32200(^ 

f32-200(aMB) 

|32200(a> 

|32JO0(a)(3) 

132.200(1) 

f3tJ60(b) 

1 32.200(8) 

|32200(a| 

132200(9 

132200(a) 

132200(a) 

132.200(a) 

|32200(a)(b) 

132200(a) 

|3&200(a)(3) 

•  32200(a> 

132200(a) 

|32J00(b) 

132.200(a)(3) 

|322004On 

|32200(a)0) 

|32J00(b)(O((a)(i) 

f32200(a> 

|32200(a)O) 

f32200(a) 

132200(00) 

132200(a) 

|32200(bNO 

1 32200(0(1) 

|32J0O(b) 

132200(a)(3) 

|32J00(a)(3) 

{32200(00) 

|32200(b)^ 

132200(b) 
132200(a) 

|32J00(a) 

1 32.200(00) 

i32J0O(b) 

132.200 

132.300(a) 

|32J0O(a)P) 

f32J00(bMc)(e)(i) 

t3^300(a) 

i3^^oo(a) 

|32J00(I) 
132.300(a) 
|32200(aK9 
132.300(a) 
132.300(a)(3) 
|32J00(a) 
132.300(a)(1) 
|3a300(a)(D 
|32.300(a)(0 
132.300(b) 
i  32200(a) 
{32^200(1) 
(  32200(aM3) 
1 32  200(a)(3) 
i  32  200(a)(3) 
f  32200(b) 
I  32200(a)(3) 
{  32  200(a)(3) 
i  32200(a)(i) 
8  32200(aKcKi) 
{  32.200(a) 
132.200(a) 
132.300(b) 
132  300(b) 
f  32.300(b) 
(32  300(b) 
132200(a) 
132.200(a) 
{  32.200(a) 
1 32.200(a) 
i  32200(a) 
|32200(aK3) 
f  32200(a) 
I  32.200(a) 
(32200(a) 
f  32200(a) 
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EPA  Master  List  of  Debarred,  Suspended  and  Volumtarily  Excluded  Persons— Continued 


FtoNa 


Ffoni 


To 


WArt.  OmW  <Dau^M»H*,  QA)- 


Wirt.  Qofdon  D.  (Doufmmt,  GA)_ 
Mrt.  JudWi  C  (Oeuffmm^,  QA).. 


Zaigtar.  Bm^  9li»w  (Sumtar.  SQ.. 


82-0601 

a2-04ae 

88-0408 

82-0408 

83-0046-01 


0 
D 
VE 


10-07-82 

1J-W-tt 

12-07-82 
7-15-83 


2-18-87 

2-16-87 
2-18-87 
8-31-88 


lazjooictM 
lazjooM 


■  D~Datam«  S-9iapandad:  VE-VokaiMiy  Exdudid 


[FR  Doc  85-30806  Filed  12-30-85;  8:45  am] 
nLUNQCOOCl 


[OPT8-51600;  FRL-2935-6] 

Certain  Chemical  l>remanufacture 
Notices 

Correction 

In  FR  Doc.  85-29123  begiiming  on  page 
50225  in  the  issue  of  Monday,  December 
9, 1985,  make  the  following  corrections: 

1.  On  page  50228,  in  the  third  column, 
under  P  86-218,  in  the  second  line  under 
Exposure,  "of  workers"  should  read  "of 
6  woricers". 

2.  On  page  50227,  in  the  first  column, 
under  p  86-221.  in  the  third  line  under 
Exposure,  "hrs/da"  should  read  "2  hrs/ 
da". 

BUiJNa  COOC  1SOS-01-M 


[OFrS-59742;  Ff«.-2»32-«] 

Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  FR  Doc.  85-29040,  beginning  on 
page  50006  in  the  issue  of  Friday, 
December  6, 1985,  make  the  following 
corrections: 

On  page  50006,  under  Y86-36.  in 
'Toxicity  Data",  in  the  first  line, 
"110,000"  should  read  "10,000". 

On  page  50007,  in  the  first  column, 
under  Y86-38,  in  "Use/Production",  in 
the  second  line,  "automobile"  should 
read  "automotive". 

BttXim  COM  1(0S-«1-M 


[OPTS-51566A;  FRL  2946-S] 

Substituted  Pyridine  Disazo  Dye; 
Premanufacture  Notice;  Extension  of 
Review  Period 

aoency:  Environmental  Protection 

Agency  (EPA). 

ACTIOW.  Notice. 

SUMMARY:  EPA  is  extending  the  review 
period  for  an  additional  90  days  for 
premanufacture  notice  (PMN)  P  85-735, 
under  the  authority  of  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA). 


The  review  period  will  now  expire  on 

March  Z2. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chariotte  WHiite,  Chemical  Control 

Division  (TS-794),  Environmental 

Protection  Agency,  Rm.  E-613,  401  M  St., 

SW.,  Washington  DC  20460,  (202-382- 

3373). 

SUPPLEMENTARY  INFORMATION:  On  April 

2, 1985,  EPA  received  PMN  P  85-735  for  " 
a  new  chemical  substance,  substituted 
pyridine  disazo  dye.  The  submitter 
claimed  the  chemical  identity, 
production  volume,  and  portions  of  a 
mixture  to  be  confidential  business 
information.  Notice  of  receipt  was 
published  in  the  Federal  Register  of 
April  12, 1985  (50  FR  14439).  The  original 
90-day  review  period,  including  a 
voluntary  suspension  by  the  submitter, 
was  scheduled  to  expire  on  December 
22,1985. 

Based  on  its  analysis,  EPA  finds  that 
there  is  a  possibility  that  the  substance 
submitted  for  review  in  this  PMN  may 
be  regulated  under  TSCA.  The  Agency 
requires  an  extension  of  the  review 
period,  as  authorized  by  section  Sfc)  of 
TSCA.  to  investigate  further  potential 
risk,  to  examine  its  regulatory  options, 
and  to  prepare  the  necessary 
docimients,  should  regulatory  action  be 
required.  Tlierefore.  EPA  has 
determined  that  good  cause  exists  to 
extend  the  review  period  for  an 
additional  90  days,  to  March  22, 1986. 

PMNs  are  available  for  public 
inspection  in  Rm.  Er-107,  at  the  EPA 
headquarters,  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

Dated:  December  8, 1985. 
Don  R.  Clay. 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  85-30887  Filed  12-30-85;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ameritrust  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
NonlMinicing  Company 

The  company  listed  in  tiiis  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 


Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842]  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
hsted  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulaton  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  oo  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  sudi 
as  undue  conflicts  of  interests,  or 
unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  oS 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  tlie 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  liow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  17, 
1986. 

A.  Federal  Reserve  Bank  of  Oevalaiid 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street  Cleveland,  Ohio  44101: 

1.  AT  Indiana  Corporation;  Cleveland. 
Ohio  (a  Subsidiary  of  Ameritrust 
Corporation,  Cleveland,  Ohio);  to 
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become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
sliares  of  First  Indiana  Bancorp.  Elkhart, 
Indiana  thereby  indirectly  acquiring 
First  National  Bank.  Elkhart.  Indiana. 

Ameritrust  Corporation,  Cleveland. 
Ohio;  to  acquire  First  Indiana  Bancorp. 
Elkhart  Indiana,  thereby  indirectly 
acquiring  First  National  Bank,  Elkhart 
Indiana. 

Ameritrust  Corporation.  Cleveland. 
Ohio:  to  acquire  through  AT  Indiana 
Corporation.  Cleveland.  Ohio 
(Ameritrust  Corporation's  wholly-owned 
subsidiary).  First  Indiana  Life  Insurance 
Company  ("Company").  Elkhart 
Indiana,  and  thereby  engage  in  the 
activity  of  underwriting  credit  life  and 
accident  and  health  insurance  that  is 
directly  related  to  extensions  of  credit 
by  any  bank  subsidiary  of  Company's 
parent  pursuant  to  S  225.25(b)(9)  of 
Regulation  Y.  These  activities  would  be 
conducted  in  the  nonbank  office  to  be 
acquired  in  Elkhart  Indiana,  and 
throughout  the  United  States. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  24. 1965. 

JaniM  McAfee, 

Associate  Secretary  of  the  Board. 

[PR  Doc  85-30653  Filed  12-30-85;  8:45  am] 

nuMO  cow  szis-oi-a 


Ares  Bencshares  Cofp>  vt  eLj 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanlcing  Activities;  AT 
Indiana  Coip.  et  at 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2]  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
acGomifpnied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  22. 1986. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Debner  P.  Weisz.  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  63166: 

1.  Area  Bancshares  Corporation, 
("Apphcant")  Hopkinsville,  Kentucky,  to 
acquire  indirectly  50  percent  of  North 
American  Financial  Services  of 
Kentucky  ("Company"),  Louisville, 
Kentucky,  and  thereby  engage  in  data 
processing  activities  pursuant  to 

S  225.25(b)(7)  of  Regulation  Y.  Applicant 
and  North  American  Financial  Siervices 
Ltd.,  St  Petersburg,  Florida,  a 
nonbanking  company,  each  own  50 
percent  of  Datanet  Inc.,  ("Datanet"), 
Hopkinsville,  Kentucky.  Datanet  and 
N4id-American  Data  Processing,  Inc.,  a 
wholly  owned  subsidiary  of  Mid- 
America  Bancorp.  Louisville,  Kentucky, 
a  bank  holding  company,  will  each  own 
50  percent  of  Company.  Immediately 
after  Applicant  acquires  50  percent  of 
Company,  Company  will  acquire  all  of 
the  voting  shares  of  LH.F  Information 
Processing,  Inc.  of  Louisville  ("LH.F."), 
Louisvillle,  Kentucky.  LH.F.  is  a  wholly- 
owned  subsidiary  of  North  American 
Financial  Services,  Ltd.  These  data 
processing  activities  would  be 
conducted  by  Company  and  LH.F. 
Information  Processing,  Inc.,  in 
Kentucky,  its  contiguous  states  and 
South  Carolina.  The  nonbank  offices  to 
be  acquired  are  located  in  Louisville, 
Kentucky. 

2.  Mid-American  Bancorp,  Louisville, 
Kentucky;  to  engage,  de  novo,  through 
its  wholly-owned  subsidiary,  Mid- 
America  Data  Processing,  Inc.  ("MDF'), 
Louisville,  Kentucky,  in  data  processing 
activities  pursuant  to  S  225.25(b)(7)  of 
Regulation  Y.  MDP  and  Datanet,  Inc. 
("Datanet")  will  each  acquire  50  percent 
of  North  American  Financial  Services  of 
Kentucky  ("Company").  Louisville, 
Kentucky.  Area  Bancshares 
Corporation,  Hopkinsville,  Kentucky, 
and  North  American  Financial  Services, 
Ltd.,  St  Petersburg,  Florida,  each  own  50 


percent  of  Datanet  Immediately  after 
MDP  and  Datanet  acquire  Company, 
Company  will  acquire  all  of  the  voting 
shares  of  LHJP.  Information  Processing, 
Inc.,  of  Louisville,  Kentucky,  a  wholly- 
owned  subsidiary  of  North  American 
Financial  Services,  Ltd.  These  activities 
would  be  conducted  by  Company  and 
LHP.  Information  Processing,  Inc.,  in 
Kentucky,  its  contiguous  states  and 
South  Carolina..The  nonbank  offices  to 
be  acquired  are  located  in  Louisville, 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  24, 1985. 
James  MacAfaa, 

Associate  Secretary  of  the  Board. 
[PR  Doc  85-30852  Filed  12-30-85;  8:45  am] 
BttJJNQ  COM  SttO-OI-M 


Cornerstone  Financial  Corp.  et  al^ 
Applications  To  Engage  de  Novo  In 
Permissiiile  NonlMinktng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  22S.23(a)(l))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  persentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specificially  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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conunenting  would  be  aggrieve  by 
approval  or  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offlces  of  the  Board  of  Governors 
not  later  than  January  19, 1986. 

A.  hderal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Cornerstone  Financial  Corporation, 
Derry,  New  Hampshire:  to  engage  de 
novo  directly  with  its  wholly-owned 
subsidiary,  Derry  Bank  and  Trust 
Company,  Derry,  New  Hampshire  in 
participations  on  an  ongoing  basis  in 
commercial  lending,  pursuant  to 

9  225.25(b)(1)  of  Regulation  Y. 

2.  The  Conifer  Croup,  Inc.,  Worcester, 
Massadchusetts;  to  engage  de  novo 
through  its  subsidiary.  Conifer  Life 
Insurance  Company  In&,  Phoenix, 
Arizona,  in  underwriting,  through 
reinsurance,  of  credit  life  and  credit 
accident  and  health  insurance  that  is 
directly  related  to  extensions  of  credit 
by  the  banking  subsidiaries  of  The 
Conifer  Group  Inc.,  pursuant  to 

S  225.25(b)(9)  of  Regulation  Y.,  These 
activities  would  be  conducted  in  the 
Commonwealth  of  Massachusetts. 

B.  Federal  Reserve  Bank  of  New  York 
(Willian  L  Ruglege,  Vice  President]  33 
Liberty  Street,  New  York,  New  York 
10045: 

r.  European  American  Bancorp,  New 
York,  New  York;  to  engage  de  novo 
through  its  subsidiary,  EAB  Brokerage 
Services,  Inc.,  Uniondale,  New  York,  in 
providing  securities  brokerage  services, 
related  securities  credit  activities, 
pursuant  to  the  Board's  Regulation  T  (12 
CFR  Part  220),  and  incidental  activities 
such  as  offering  custodial  services, 
individual  retirement  accounts,  and  cash 
management  services.  All  such 
brokerage  services  will  be  restricted  to 
buying  and  selling  securities  solely  as 
agency  for  the  account  of  customers  and 
will  not  include  securities  underwriting 
or  dealing  or  offering  investment  advice 
or  providing  research  services,  pursuant 
to  S  225.25(b)(15)  of  Regulation  Y. 

2.  United  Jersey  Banks.  Princeton, 
New  Jersey;  to  engage  de  novo  through 
its  subsidiary,  United  jersey  Credit  Life 
Insurance  Company,  Phoenix,  Arizona 
in  underwriting  credit  life  and  accident 
and  health  insurance  with  respect  to 
open  end  credit  card  and  "Line  of 
Credit"  extensions  of  credit,  pursuant  to 
S  225.25(b)(9)  of  Regulation  Y.  These 
activities  would  be  conducted  on  a 
nationwide  basis. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Dehner  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 


1.  Mark  Twain  Bancsharea,  Inc.,  St 
Louis,  Missouri;  to  engage  de  novo 
through  its  subsidiary,  Mark  Twain 
Brokerage  Services,  Inc.,  St  Louis, 
Missouri,  in  securities  brokerage 
services,  related  securities  credit 
activities,  pursuant  to  the  Board's 
Regulation  T  (12  CFR  Part  220),  and 
incidental  activities  such  as  offering 
custodial  services,  individual  retirement 
accounts  and  cash  management 
services,  pursuant  to  {  225.25(b)(15)  of 
Regulation  Y.  Applicant  will  not  provide 
investment  advice.  Comments  on  this 
application  must  be  received  not  later 
than  January  15, 1986. 

2.  Liberty  United  Bancorp,  Inc., 
Louisville,  Kentucky;  to  engage  de  novo 
through  its  subsidiary,  Banker's 
Investment  Group,  Inc.,  Louisville, 
Kentucky,  in  securities  brokerage 
services,  pursuant  to  {  225.25(b)(15)  of 
Regulation  Y. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  Califomia'd4105: 

1.  National  Mercantile  Bancorp,  Los 
Angeles,  California;  to  engage  de  novo 
directly  to  supplement  and/or 
participate  in  loans  made  by  its  bank 
subsidiary.  Mercantile  National  Bank, 
Los  Angeles,  California,  until  that 
portion  of  those  loans  could  be  placed 
with  another  financial  institution, 
pursuant  to  §  225.25(b)(1)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  24, 1985. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  85-30854  Filed  12-30-85;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  tt>e  Wafting  Period 
Under  the  Pennerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
pubUshed  in  the  Federal  Register. 

The  followmg  transactions  were 
granted  early  termination  of  the  waiting 


period  provided  by  law  and  the 
premerger  notiflcation  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  die 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  appUcable  waiting  period* 
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(2)  86-0206— Mmoo  ImtaMM.  kK.'*  pm- 
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Lld.'s  pnfotitA  ttoquWOon  tt  mmm  o. 
Ro)«l  Dutch  PMotoum  Oompany. 

(4)  06-0247— Unw— I  Riodi  Coip  *■  pfo- 
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Inc.,  UPE). 
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of  voting  aacwikaa  ol  ' 


Bancofporakon,  UPE). 

(7)  00-0202    watlam   K   Gocdirin,  *.•• 
pfopoaad  aoqiriadion  of  voOng 
of  %0t\  Union  Matfiinafy,  tnc, 
he,  UPE). 
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tion.  UPE). 

(9)  06-0310— TTw  "1904  gwawona 
Tnisf t**  pfopoaad  aftyiiiilioii  of  woOng 
sacuiliaaof  Saa  Land  Corporatian. 

(10)  00-0321  Plaaaant  Tiaxat  San4oa'a, 
(Et^wd  J.  Hogan  and  Mv%n  J.  Hogan, 
UPTs  propoaad  aiqutwiuii  of  oolaig  aa- 
cufWasol  (TT  Coporalion. 

(11)  06.0331  Maftal  Sciancaa  Corpora- 
Iton'a  propoaad  aoquiailian  ol  «a*ng  aa- 
cuittas  of  Dapoattion  Tectvology  kic, 
(Richard  L  Buna,  UPE). 

(12)  06-0334— Tmmph  tntamtlonal 
Spieaaholar  S  Braun't  propoaad  acqdai- 
lion  ol  voting  aacwitiaa  ol  NCC  bidua- 
kiaa,  Inc. 

(13)  06-0360— ElseMer.NOU  N.V't  pro- 
poaad aoquisilion  ol  voang  aacwitiaa  of 
COA  Nwaaliiiwiit  Technotogwa.  Inc. 
(Robart  A.  Laavy.  UPE) 

(14)  00-0330— BMKham  Group  pix.'a 
propoaad  acqualtaon  of  ^raOng  aaoalfeaa 
of  Rahaia  Chanvcal  Conipany,  (PanOy 
Piida,  Inc.  UPE). 

(15)  06-0345— taaHa  A.  Hynaa'  propoaad 
acqulaition  ol  anan  of  South  BuK* 
Rallaiay  Company  and  oartan  real  prop- 
arty  Including  a  ahip  canal,  (Bathfahem 
Steal  Corporaaon.  UPE). 

(16)  6e-035«-Tha  Meonla  01  Ooiapany 
Umilad's  propoaad  acqUMon  of  WiOng 
aacuritiaa  ol  Avalon  CorporaOon. 

(17)  06-0312— Enaaich  CorparaOons  pro- 
poaad acqulailion  ol  voOng  iacuiOiua  of 
Ooaanaarvig  ii  ilm'naaonal.  Inc. 

(IB)  06-0320— Arabian  Inmstmant  Bar*- 
kig  Corporation's  propoaad  aimiiainn 
ol  voting  aaountiaa  ol  Dolweod  Food*. 
bic  (Twavart  Partnars,  UPE). 

(19)  00-0342— PacMCorp's  propoaad  ao- 
quWtton  ol  voting  aacuttaa  of  HyaHr 
CradK  Coipoitfioa  (ESCO  Coqwaliaiv 
UPE). 

(20)  06-0270— Continanlal  Tatacom  Inct 
propoaad  acqijaition  of  voting 
of  IPC  Corrvnuiicaaona,  Inc. 


Dac«,l 


Oac«L 
OacO. 


ODl 

Ob. 

Do. 
Do. 

Ob. 

Dd. 

Oa 

DacW. 

Oo. 

Oac  11. 
Do. 

Ool 
Oac  t2.10aSL 


5338B 


Faderal  Register  /  VoL  sq  No.  251  /  Tuesday.  December  31.  19B5  /  Noticea 


CBipL'*  pn^ond  aoquiMiM  at  anMi 

(22)  M  OWi  CM  MwigMMnl  lnc*s 
RoQn  CiMB^fMvMi*  Inc.,  (EdiMfd  & 

(23)  e6-03g<  IWgNnMtfw  IHiiiiiHHH. 
Inc's  pnjpoMd  MqiMlon  of  MMtt  of 
Th*  Ewaning  Nmm  Anocialion,  (Gw 
nM  Odw  Inc,  UPE). 

(M)  M  OHI  Ouull»iili  Cofpcotion'* 
fwopoMd  WQiMHon  of  MMiiy  McuriHn 
ef  Bwtiico.  mc- 

(25)  S6-036l-ftoi  May*  Cofpoialton-* 
pnpoMd  aoqriMtan  of 

CH    Din    rfWMBI    OmW    LMMHOIV 

Hofelno.  mc,  UPE). 

(28)  86-0365— BniiMn    Mi 
COfTipflffiy  Lvnili^^  prapOM 
ot  wottnQ  icoupMw  of  Monnrto  01 
Company,  (MonMnio  Company,  iff'E). 

(27)  8ft-0371-«ir.  ChariM  Rottn*t  pio- 

Ounhvi^auih,  Imx.  (Mfcd3gr«l.  Ine^ 
UPE). 
(28|     86-0373— T«ap     MhIci 
Inc't  proposed  •D^riMon  of 
Of    sfnomRjcH    rmon 
loMi)  CWpoMlan,  UP^ 

(29)  8e-04000-A09if  Ouldl  PMolMii 
Compony't  pfopowtf  MQuiiHon  of 
MMli  of  PNHpo  PMotouni  Compony. 

(30)  86-4M7tt— Ffoartom  Nvnpapar,  kic.*s 
prapOMd  tO^uWMW  tf  MMli  of 
WfflQBi   lnc>.   (UMCoM   PwiMn^   L^-, 

U«)l 
pi)  B6-(m9    ¥W— II  L  Hulchinn's  pro- 

IMlMl 
(32)    8»-0347. 
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(33)  86-0348— IMM^oot  Coqxnlion-* 
propo—d  xiiiilliijii  of  anets  of  Ma>- 
Ivcfifl  IndurtffM  CoipL 

(34)  86-0356— Mmrak    i 

Son  of  vulkiy  MouMlos  of 
K)tft<t.  tnc..  IfftpUkx 
CorporsHon,  UPE^ 

(35)  86-0344— Pannwall  Cotpoolon'* 
propoMd  aayMHon  of  voUng  Mcwttoa 
of  Tmo  Puna  InduMW  Co^l  and 
Toco  Produda,  Inc.  (Pipw  MuaMaa. 
mcUPE). 
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FOR  FURTMEII  MRMMATION  CONTACT: 
Sandra  M.  Peay.  Legal  Technician, 
Premerger  Notification  OfBce,  Bureau  of 
Competition,  Room  301,  Federal  Trade 
Conuaission.  Washington.  DC  20580, 
(202)523-3894. 

By  direction  of  Commission. 
Benjamin  L  Banun, 
Acting  Secretary. 
[FR  Doc.  85--30ege  nied  IZ-aO-SS:  8:45  am] 

■LUNQ  COOC  •TSt.tt-M 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Hoalth  Administration 

a  Aiia mil  ^d^i^M^Ma^i^M  aa^k^.ak»j^B 

Auvnury  vommn^M,  Mwiiiigs 

fai  accordance  witti  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  appendix  I)  annomicement  is 


made  of  the  fbOowing  national  advisory 

bodies  sdiednled  to  assemble  during  the 

month  of  January  1988. 

National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism.  January  23-24; 
10:30  ajn..  Hubert  H.  Humphrey 
Building.  Humphrey  Auditorium.  200 
Independence  Avenue,  S.W., 
Washington.  DC  20201 

Open — January  23: 10-.20  ajn.-S.'OO  p  jn. 

Closed— Otherwise 

Contact:  James  Vaughan.  Parklawn 
Building.  Room  16C20.  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
4375 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health  and 
Human  Services  regarding  the  policy 
direction  and  program  issues  of  national 
significance  in  the  area  of  alcohol  abuse 
and  alcoholism.  Reviews  all  grant 
applications  submitted,  evaluates  these 
applications  in  terms  of  scientific  merit 
and  adherence  to  Department  policies, 
and  makes  recommendations  to  the 
Secretary  with  respect  to  approval  and 
amount  of  award. 

Agenda:  From  10:30  a.m.-5KX)  p.m., 
January  23,  the  open  session  will  be 
devoted  to  general  business  of  the 
Council  and  a  discussion  of  current 
budget,  legislative,  and  program 
activities.  From  9:00  a.m.  to 
adjournment  January  24,  which  wiU  be 
the  closed  session,  the  Council  will 
conduct  a  final  review  of  grant 
applications  for  Federal  assistance  and 
will  not  be  open  to  the  public  in 
accordance  with  the  determination  by 
the  Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 
pursuant  to  the  provisions  of  5  U.S.C. 
552b(6),  and  section  10(d)  of  Public  Law 
92-463  (5  U.S.C.  Appendix  I). 

National  Advisory  Council  on  Drug 
Abuse,  January  28-29;  9UX)  ajn^ 
National  Institutes  of  Health  Building 
31 C  Conference  Room  9,  Bethesda, 
MD  20205 

Open-  January  28;  9:00  a.m.-12  noon, 
January  29;  9:00  a.m.-5:00  p.m. 

Closed— Otherwise 

Contact*  Sheila  Gardner,  Parklawn 
Building.  Room  lOA-03,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6460 

Purpose:  llie  Council  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health  and 
Htunan  Services;  the  Administrator, 
Alcohol.  Drug  Abuse,  and  Mental  Healtii 
Adnrinistration;  and  the  Director, 
National  Insititute  on  Drag  Abuse,  on 
the  development  of  new  initiatives  and 
priorities  and  the  efRcient  prevention 
and  treatment  research,  and  research 
training.  The  Council  also  gives  advice 


on  policies  and  priorities  for  drug  abuse 
grants  and  contracts,  and  reviews  and 
makes  final  recommendations  on  grant 
appUcations. 

Agenda:  On  January  28k  from  9:00 
a.m.-12  noon,  and  on  January  29,  from 
9:00  ajn.-5:00  p.,m.,  the  meeting  v/jfi  be 
0{>en  for  discussion  of  administrative 
announcements,  program  development 
and  policy  issues.  On  January  28,  from 
1:30  a.m.-to  5:00  pm.,  the  Council  will  be 
performing  final  review  of  applications 
for  Federal  assistance  and  will  not  be 
open  to  the  public  in  accordance  with 
the  determination  by  the  Administrator. 
Alcohol  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(6).  and 
section  10(d)  of  Public  Law  92-463  (5 
U.S.C  Appendix  I). 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  commitiee  members  may  be 
obtained  as  follows:  Ms.  Diana  Widner,   ' 
Committee  Management  Officer.  Room 
16C2a  Paridawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20657.  (301) 
443-4375.  NIDA;  Ms,  Mary  Kielkopf. 
Committee  Management  Officer,  Room 
10-22,  Paridawn  Building.  5600  Fishers 
Lane.  Rockville,  Maryland  20857.  (301) 
443-1644. 

Dated:  December  24, 1985. 
Brands  L  Williamson, 

Committee  Management  OfpcerrAhohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc.  85-30895  Filed  12-30-85:  8:45  am] 

BMJJNa  COOE  4M0-2IMI 


Hsaltti  Cars  Financing  Administration 

[BERC-367-N] 

Medlcars  Program;  Definition  of 
Disproportionats  Sltare  Hospitals 

agency:  Health  Care  Financing 
Administi-ation  (HCFA).  HHS. 

action:  Notice. 

summary:  This  notice  sets  forth  two 
definitions:  (1)  Hospitals  that  serve  a 
significanUy  disproportionate  share  of 
low  income  patients;  and  (2)  hospitals 
that  serve  a  significantiy 
disproportionate  share  of  Medicare  Part 
A  beneficiaries.  The  notice  addresses 
section  2315(h](l]  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L  98-369), 
which  requires  that  the  Secretary 
develop  and  publish  a  definition  of  these 
hospitals.  It  also  meets  the  requirements 
of  an  order  of  the  United  States  District 
Court  for  the  District  of  Columbia  in 
Samaritcm  Health  Center,  et  al  v. 
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Heckler,  Civil  Action  No.  85-0464  dated 
August  29, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Magno,  (301)  594-9343. 
SUPPI^MENTARY  information:  J  . 

I.  Background 

Section  1886(d)  of  the  Social  Security 
Act  (Act),  enacted  by  the  Social  Security 
Amendments  of  1983  (Pub.  L  98-21)  on 
April  20, 1983,  established  a  prospective 
payment  system  for  Medicare  payment 
of  inpatient  hospital  services.  The 
prospective  payment  system  became 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983.  Under  this  system.  Medicare 
I      payment  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
All  discharges  are  classified  according 
to  a  list  of  diagnosis  related  groups 
(DRCs)  and  the  rate  paid  for  a  particular 
discharge  is  based  on  the  relative 
weight  of  the  DRG  into  which  the 
patients'  case/inpatient  stay  is 
classified. 

Section  1886(d)(5](C)(i)  of  the  Act 
authorizes  adjustments  to  the 
prospective  payment  rates  as  follows: 

The  Secretary  shall  provide  for  such 
exceptions  and  adjustments  to  the  payment 
amounts  established  under  this  subsection  as 
the  Secretary  deems  appropriate  to  take  into 
account  the  special  needs  of  .  .  .  public  or 
other  hospitals  that  serve  a  significantly 

disproportionate  number  of  patients  who 

l^ve  low  income  or  are  entitled  to  benefits' 
under  part  A  of  this  title. 

We  have  not  made  special  provisions 
\      for  those  hospitals  (commonly  referred 
to  as  disproportionate  share  hospitals) 
in  the  Medicare  regulations  because, 
based  on  our  past  analyses  (which  are 
described  in  Federal  Register 
publications  47  FR  43285,  48  PR  39416,  48 
PR  39783,  49  FR  276-277,  50  FR  24384- 
24385  and  50  FR  35685-35686),  we 
believe  that  there  is  not  currently 
sufTicient  evidence  to  demonstrate  that 
an  adjustment  is  warranted. 

In  connection  with  the  statutory 
provision  regarding  hospitals  serving  a 
significantly  disproportinate  share  of 
low  Income  patients  or  Medicare  Part  A 
beneficiaries.  Congress  required  the 
Secrelary,  in  section  2315(h)(1)  of  the 
Deficit  Reduction  Act  of  1984  (DRA) 
(Pub.  L  98-369),  to  develop  and  publish 
a  definition  of  these  hospitals.  Section 
2315(h)(2)  of  the  DRA  requires  that  we 
provide  a  list  of  the  hospitals  which 
meet  the  definition  to  the  Ways  and 
Means  Committee  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate.  However,  we  had 
j     .  not  published  a  definition  or  developed 
'  I       a  list  of  hospitals  meeting  the  definition 
because  we  believe  further  analysis  is 


necessary  to  produce  a  reasonable 
definition  and  to  determine  whether  an 
adjustment  is  warranted.  We  are 
currently  in  the  process  of  gathering  the 
data  for  this  analysis. 

On  August  29, 1985,  the  United  States 
District  Court  for  the  District  of 
Columbia  in  Samaritan  Health  Center, 
et  al.  V.  Heckler  (Civil  Action  No.  85- 
0464)  ordered  the  Secretary  to  develop 
and  publish  a  definition  of 
disproportionate  share  hospitals  and  to 
identify  those  hospitals  to  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate  on 
or  before  December  31, 1985. 

Thus,  this  notice  is  issued  in  response 
to  the  Congressional  mandate  of  section 
2315(h)(1)  of  the  DRA  and  the  court 
order.  It' sets  forth  two  definitions:  (1) 
Hospitals  serving  a  significantly 
disproportionate  share  of  low  income 
patients;  and  (2)  hospitals  serving  a 
significantly  disproportionate  share  of 
Medicare  Part  A  beneficiaries.  The  court 
order  compels  us  to  issue  these 
definitions  based  on  the  data  currently 
available  rather  than  waiting  for  the 
further  analysis  that  we  believe  is 
necessary. 

As  required  by  Congress  and  the  court 
order,  we  are  forwarding  to  the 
appropriate  Congressional  committees  a 
list  identifying  the  hospitals  that  based 
on  currently  available  data  meet  these 
definitions. 

II.  Definitions 

A.  General 

Because  of  the  time  constraints  placed 
on  us,  we  have  relied  on  a  statistical 
definition  applied  to  two  variables  that 
are  related  to  a  hospital's  share  of  low 
income  patients  and  Medicare  patients. 
The  variables  are  (1)  the  ratio  of 
hospital  inpatient  days  for  Medicare 
beneficiaries  qualifying  for  SSI 
payments  (data  source:  Social  Security 
Administration  (SSA),  1984  file)  to 
covt^ed  Medicare  hospital  inpatient 
days  <(data  source:  HCFA,  1984  Medicare 
PATBILL  file)  and  (2)  the  ratio  of 
Medicare  inpatient  days  (data  source: 
HCf^'A,  Admissions  Pattern  Monitoring 
file.  Hospital  1983  Fiscal  Year)  to  total 
hospital  inpatient  days  (data  source: 
American  Hospital  Association  (AHA), 
Hospital  1983  Fiscal  Year). 

The  statistical  definition  applied  to 
these  ratios  yields  the  method  by  which 
hospitals  are  designated 
disproportionate  share  hospitals. 
Hospitals  with  either  ratio  exceeding  the 
national  mean  value  plus  3  standard 
deviations  are  disproportionate  share 
hospitals.  The  Congressional  mandate 
was  to  define  hospitals  with  a 


significantly  disproportionate  number  of 
low  income  and  Medicare  patients,  not 
merely  hospitals  with  a  large  proportion 
of  these  patients.  We  interpret  this 
mandate  as  Congressional  concern  over 
hospitals  that  have  low  income  and 
Medicare  utilization  well  outside  the 
average.  Therefore,  consistent  with  the 
Congressional  mandate,  we  believe  that 
a  measure  based  on  3  standard 
deviations  from  the  mean  assures  that 
only  hospitals  with  a  significantly 
disproportionate  share  of  low  income  or 
Medicare  patients  are  recognized  within  . 
our  definition. 

B.  Low  Income  Patients 

A  hospital  serving  a  significantly 
disproportionate  share  of  low  income 
patients  is  one  whose  ratio  of  hospital 
inpatient  days  for  Medicare 
beneficiaries  qualifying  for 
Supplemental  Security  Income  (SSI) 
payments  to  total  hospital  inpatient 
days  exceeds  39.55  percent. 

For  this  ratio,  the  mean  value  is  10.73 
percent  and  the  standard  deviation  is 
9.605  percent.  (The  mean  was  derived  by 
summing  the  ratio  of  hospital  inpatient 
days  for  Medicare  beneficiaries 
qualifying  for  SSI  payments  to  covered 
Medicare  hospital  inpatient  days  for 
each  hospital,  and  dividing  by  the  total 
number  of  hospitals  in  the  database.) 
Thus,  hospitals  with  a  ratio  exceeding 
39.55  percent  would  be  identified  as 
serving  a  significantly  disproportionate 
share  of  low  income  patients.  The 
database  for  this  computation  contained 
5788  Medicare  certified  hospitals  and 
yielded  89  hospitals  with  a 
disproportionate  share  of  low  income 
patients. 

Under  the  Federal  SSI  program, 
payments  are  made  to  low-income  aged, 
blind,  and  disabled  individuals.  We 
have  used  SSA  SSI  data  linked  to 
Medicare  beneficiary  data  to  define 
hospitals  serving  a  disproportionate 
share  of  low  income  patients  because  it 
reflects  the  application  of  a  uniform 
Federal  standard  for  low  income 
patients  across  States  and  is  related  to 
the  delivery  of  health  services  to 
Medicare  patients.  * 

C.  Medicare  Patients 

A  hospital  serving  a  significantly 
disproportionate  share  of  Medicare 
patients  is  one  whose  ratio  of  Medicare 
inpatient  days  to  total  inpatient  days 
exceeds  91.01  percent. 

For  this  ratio,  the  mean  value  is  49.69 
percent  and  the  standard  deviation  is 
13.774  percent.  (The  mean  was  derived 
by  summing  the  ratio  of  Medicare 
inpatient  days  to  total  inpatient  days  for 
each  hospital,  and  dividing  by  the  total 
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number  of  hospitals  in  the  database.) 
Thus,  hospitals  with  a  ratio  exceeding 
91.01  percent  would  be  identified  as 
serving  a  significantly  disproportionate 
share  of  Medicare  Part  A  patients.  The 
database  for  this  computation  contained 
5443  Medicare  certified  hospitals.  {This 
represents  a  lower  number  of  hospitals 
than  for  the  ratio  for  low  income 
patients  because  of  difficulties  merging 
AHA  data  with  HCFA  data).  From  the 
database,  eighteen  hospitals  met  the 
definition  of  a  hospital  with  a 
disproportionate  share  of  Medicare 
patients. 

We  used  1983  AHA  Annual  Survey 
patient  day  information  because  it  was 
the  most  recent  data  source  for  hospital 
total  inpatient  days.  We  therefore  linked 
that  information  with  Medicare 
inpatient  day  information  from  the 
Admissions  Pattern  Monitoring  system 
for  the  1983  period  to  define  hospitals 
serving  a  disproportionate  share  of 
Medicare  patients.  Athough  the  AHA  is 
the  most  recently  available  information 
on  total  patient  days,  it  is  unaudited 
survey  data  and  is  missing  values  on  the 
survey  responses,  which  were  self- 
reported  by  hospitals.  In  addition,  there 
are  difficulties  in  linking  the  two 
different  data  sources  (AHA  and  HCFA) 
for  each  hospital. 

D.  Conclusion 

Although  we  have  used  the  best  data 
currently  available  to  us.  problems  still 
remain  with  the  data  in  terms  of 
completeness,  accuracy,  and  validity — 
especially  with  our  use  of  AHA  patient 
day  data  in  combination  with  Medicare 
program  data.  We  recognize  that  there 
are  limitations  to  this  method  of 
determining  disproportionate  share 
hospitals,  and  we  would  have  preferred 
to  complete  our  analysis  before  issuing  a 
definition  and  a  list.  This  was  not 
possible  within  the  time  and  the  data 
available  to  us.  Thus,  we  would  caution 
that  a  complete  analysis  might  result  in 
the  establishment  of  a  different 
definition  and.  consequently,  a  different 
list. 

Although  we  are  establishing 
definitions,  we  are  not  making 
adjustments  to  the  prospective  payment 
rates  for  disproportionate  share 
hospitals  at  this  time 

(Section  2315(h)(1)  of  the  Oencit  Reduction 
Act  of  1984  (Pub.  L  96-369)] 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospital 
Insurance  Program) 


Dated:  December  19. 1985. 

C  McClain  Haddow, 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  24. 1965. 
Otis  R.  Bonven. 

Secretary. 

|FR  Doc.  85-31004  Filed  12-30-85:  &-45  am] 

BNJJNQ  CODE  412»4>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Arizona;  Saff ord  District  Advisory 
Council;  Meeting 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  meeting  of  the  Safford 
District  Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-^79  and  43. 
CFR  Part  17aa  diat  a  meeting  of  the 
Safford  District  Advisory  Council  will 
be  held. 

date:  Friday.  February  7. 1986,  at  10:00 
a.m. 

address:  BLM  Safford  District  Office. 
425  E.  4th  Street.  Safford.  Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pete  Zwaneveld,  Public  Affairs 
Specialist.  Safford  District  Office,  425  E. 
4th  Street,  Safford.  AZ  85546.  Telephone 
(602)  428-4040. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  includes  the 
following  items:  State  and  Private  Land 
Exchanges:  San  Simon  Resource 
Management  Plan;  Aravaipa  Canyon 
Wilderness  Management  Plan; 
Management  Update;  and  Business  from 
the  floor. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  1:30 
and  2:30  p.m.  or  may  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  contact  the 
Safford  District  Manager  by  February  6. 
1988.  Depending  upon  the  number  of 
people  wishing  to  make  oral  statements, 
a  per  person  time  limit  may  be 
considered. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 


Dated:  December  19. 1985. 
Lester  K.  Rosenkrance. 
District  Manager. 
[PR  Doc.  85-30882  Filed  12-30-85:  8:45  am| 

MLUNQ  COOC  431»-3»-« 


Montana;  Proposed  Reinstatement  off 
Terminated  OH  and  Gas  I 


Under  the  provisions  of  Pub.  L  97-451. 
a  petition  for  reinstatement  of  oil  and 
gas  lease  M  60558,  Carbon  County, 
Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  terminatioil, 
October  1. 1985. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
sections  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms,  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 
Cyntliia  L.  Embretsoa, 

Ctiief,  Fluids  Adjudication  Section.  ' 

|FR  Doc.  85-30878  Filed  12-30-85;  8:45  am) 
BILLING  COOC  431«-M-M 


(M-63S82]  :^ 

Montana;  Realty  Action — Exchange 

AGENCY:  Bureau  of  Land  Management — 
Lewistown  District  Office.  Interior. 

ACTION:  Notice  of  Realty  Action  M- 
63882 — Exchange  of  public  and  private 
lands.  Valley,  Fergus.  Chouteau.  Blaine, 
and  Hill  Counties.  Montana. 

SUMMARY:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Poliqy 
and  Management  Act  of  1976,  43  U.S.C. 
1716: 

Principal  Meridian  Montana 

T.  11  N..  R.  17  E..  X 

Scc.l3.SWy4NEy4.        > 
T.  19  N.,  R.  21  E.. 

Sec.  6.  S'/iSEy«.  SEy4SW y4 
T.  20  N..  R  20  E.. 

Sec.  8,  NEy4NEy4,  WV<|NEV<^  NWy4. 
T.  25  N.,  R.  10  E., 

Sec.  5,  swy4^fwy4. 

T.  28  N..  R.  15  E..  | 

Sec.  34.SEy4SE\4.  \ 
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T.  27  N..  R.  4  E.. 

Sec.  32  SWViSEV*. 
T.  27  N..  R.  19  £.. 

Sec.  17.  SEy4NWV4.  SWWNEW. 
T.  31  N..  R.  16  E.,  ' 

Sec.  25.  Lot  4. 
T.  34  N..  R  40  E., 

Sec.  4.  Lot  1.  SEV4NEy«. 
T.  35  N..  R.  12  E.,  ^ 

Sec.  18.  SWy4NE'/4. 
T.  37  N..  R.  10  E..  -       ■' 

Sec.  24.  NEy4NEy4. 
T.  37  N..  R.  11  E..  :     r 

Sec.  19.  Loll. 

Agj^regaling  844.36  acres. 

In  exchange  for  these  lands,  the 
United  States  Government  will  acquire 
the  surface  estate  in  the  following 
described  land: 

Principal  Meridian  Montana 

T.  24  N..  R  9  Em 

Sec.  9. 1^1  5; 

Sec.  10,  Lot  3. 
T.  24  N..  R.  13  E.. 

Sec.  23  Lots  3  5 

Sec.  25!  Lots  6-a.  NWV4SWV4.  ^y4SWV4, 

swy4SEy4; 

Sec.  26.  Lots  2.  3.  NViNWy4. 
Aggregating  436.46  acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management,  at  the  address 
below.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  reality  action  will  become 
the  final  determination  of  the 
Department  of  Interior. 
FOR  FURTNCR  INFOfMMATION  CONTACT: 
Information  related  to  this  exchange, 
including  the  environmental  assessment 
and  land  report  is  available  for  review 
at  the  Lewistown  District  Office,  Airport 
Road,  Lewistown,  Montana  59457. 
SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 
The  exchange  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  the  lands  being 
transferred  out  of  Federal  ownership. 
All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  removed 
minerals.  A  more  detailed  description  of 


this  reservation,  which  will  be 
incorporated  in  the  patent  document  is 
available  for  reviewing  at  this  BLM 
ofTice. 

3.  All  valid  existing  rights  (e.g.  rights- 
of-way,  easements,  and  leases  of 
record). 

4.  Value  equalization  by  cash 
payment  of  S^80  to  the  United  States  of 
America. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

The  only  lands  in  this  exchange  which 
may  be  subject  to  the  Classification  and 
Multiple  Use  Act  of  1964  are  located  in 
T.  25  N.,  R.  10  E..  sec.  5.  SWy4NWy4. 
This  parcel  will  be  exchanged  only 
when  the  tract  is  determined  available 
for  exchange.  This  exchange  is 
consistant  with  Bureau  of  Land 
Management  policies  and  planning  and 
has  been  discussed  with  local  ofricials. 
The  public  interest  will  be  served  by 
completion  of  this  exchange  as  the 
United  States  of  America  will  be 
acquiring  a  segment  of  land  along  the 
Wild  and  Scenic  Missouri  River 
containing  Hole-In-The-Wall,  Cathedral 
Rock  as  well  as  an  island  with  wildlife 
values. 

Dated:  December  23, 1985 
Glenn  W.  Freeman, 

District  Manager. 

|FR  Doc.  85-30879  Filed  12-30-85;  8:45  am] 

BtUJNGCOOC  4310-IWMI 


Wyoming;  Realty  Action;  Exchange  of 
Public  Lands  and  Interests  in 
Sweetwater  County  for  Private  Lands 
and  Interests  in  Teton  and  Sweetwater 
Counties 

An  exchange  proposal  to  acquire 
valuable  wildlife  habitat  on  private  land 
in  Teton  County  is  being  evaluated.  The 
private  land  proposed  for  exchange  is 
located  within  the  National  Elk  Refuge 
and  is  owned  by  Teton  Valley  Ranch  of 
Kelly,  Wyoming.  Tliis  parcel  will  be 
acquired  under  section  206(c]  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716  and 
transferred  to  the  U.S.  Fish  and  Wildlife 
Service  to  be  managed  as  an  integral 
part  of  the  National  Elk  Refuge. 

This  private  parcel  is  located  in 
Township  Forty-two  (42)  North.  Range 
One  Hundred  and  Fifteen  (115)  West, 
Sixth  Principal  Meridian:  Those  parts  of 
Sections  Ten  (10),  Eleven  (11),  Fourteen 
(14),  and  Fifteen  (15)  described  as 
follows:  Lots  One  (1)  through  Seventeen 
(17),  both  inclusive,  of  Teton  Valley 
Ranch  Subdivision,  Unit  I,  according  to 
that  plat  recorded  November  9, 1976,  as 
Plat  No.  293,  Teton  County,  Wyoming; 
Lot  Eighteen  (18)  and  Lots  Twenty-one 
(21)  through  Thirty-seven  (37).  both 


inclusive  of  Telon  Valley  Ranch 
Subdivision,  Unit  U,  according  to  that 
plat  recorded  May  20, 1977,  as  Plat  Na 

309.  Teton  County,  Wyoming:  Lots 
Thirty-eight  (38)  throi^  Forty-nine  (49). 
both  inclusive,  of  Teton  Valley  Ranch 
Subdivision,  Unit  IIL  according  to  that 
plat  recorded  May  20, 1977,  as  Plat  No. 

310,  Teton  County.  Wyoming:  and  Lots 
One  (1)  through  Twenty-six  (26),  both 
inclusive,  of  Sheep  Mountain 
Commercial  Area,  according  to  that  plat 
recorded  May  20, 1980,  as  Plat  No.  408. 
Teton  Coonty,  Wyoming.  The  above 
described  tract  of  land  contains  354.27 
acres,  more  or  less. 

Fee  title  to  the  private  land  is  being 
offered  to  the  United  States  subject  to  a 
long-term  (60  years)  grazing  and 
recreation  permit  and  other 
reservations. 

Two  separate  options  or  exchange 
proposals  are  being  considered  to 
acquire  the  Teton  Valley  Ranch 
property.  The  public  land  for  both 
options  involves  Federal  coal  within  the 
Point  of  Rocks  coal  tract  located  east  of 
Rock  Springs,  Wyoming,  in  Sweetwater 
County.  The  separate  options  are 
discussed  below: 

Option  1.  One  option  to  acquire  the 
Teton  Valley  Ranch  property  is  to 
exchange  an  equal  value  amount  of 
Federal  surface  and  mineral  estates 
except  for  oil  and  gas.  Coal  is  the 
primary  mineral  resource  involved. 
Values  would  be  equalized  with  a  cash 
payment.  The  following  described  public 
land  will  be  exchanged  to  acquire  the 
private  land: 

T.  21  N.,  R.  lOl  W.,  Sih  P.M.. 


Section  32:  NEy4 


160  acres 


That  portion  of  section  6  necessary  to 
equalize  values  will  be  exchanged.  At  a 
minimum  the  following  portion  will  be 
required  to  equalize  values: 

T.  20  N.,  R.  101  W.,  6th  P.M., 

Sec.  6:  Described  as  follows: 

Beginning  at  the  NW  comer  of  said  section 
6.  thence  south  along  west  line  of  section  6, 
3,715  feel  to  the  southwest  comer  of  section 
6:  thence  east  along  south  line  of  section  6, 
4,160  feet  to  a  point  on  that  line;  thence  north 
1,140  feet  to  a  point;  thence  west  300  feet  to  a 
point;  thence  north  2,600  feet  to  a  point  on 
north  line  of  section  6;  thence  west  along 
north  line  of  section  6.  3.840  feel  to  the  point 
of  l)eginning. 

This  legal  description  will  be 
conformed  to  the  official  survey  plat  at  a 
later  date,  and  the  parcel  will  be 
described  by  aliquot  parts. 

Approximately  347  acres. 
Total  507  acres. 


mmmm^'^ 


killllJSlf  .aiiiLiJ  . 
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The  Teton  Valley  Ranch  has  been 
appraised  at  S3.452.000.  The  public  land 
and  coal  described  above  have  been 
appraised  at  $3,454,673.  To  exchange  on 
an  equal  value  basis,  an  equalization 
payment  to  the  United  States  of  $2,673  is 
required.  The  amount  used  to  equalize 
values  will  vary  depending  upon  the 
actual  legal  description  of  the  public 
lands  used  to  acquire  the  private  tracts. . 

Option  2.  The  second  option  involves 
the  use  of  a  "retained  royally  interest" 
concept.  Under  this  approach,  the  Teton 
Valley  Ranch  property  plus  a  "retained 
royalty  interest"  of  3.18  percent  on 
private  coal  would  be  exchanged  for  the 
Federal  surface  and  mineral  estate 
except  for  oil  and  gas  within  the  Point  pf 
Rocks  coal  tract.  A  "retained  royalty 
interest"  of  3.18  percent  would  be 
reserved  to  the  United  States  on  the 
Federal  coal  patented  to  the  exchange 
proponents.  The*private  coal  involved 
with  this  option  is  also  located  within 
the  Point  of  Rocks  coal  tract. 

The  legal  descriptions  for  the  private 
coal  offered  as  part  of  the  retained 
royalty  concept  is  described  below: 


20  N..  R.  101  W.,  6th  P.M.: 

Sec  5.  lota  1  to  4  inclusive. 

andSVi 

456^2 

Sec.  7.  N%NE%... 

aojoo 

Sec  ft  SV4.„ 

320.00 

Secl5.SV4SWV4 

OOM 

Sec  17.  EV4NEy« 

80.00 

Sec  21,  NEy4.  N^4SEy4 

240.00 

Sec          23.          NWV4SWV4. 

SV4SWV4 „ 

12a00 

aSec             27. 

EV^NEV4. 

NWy4NEV4 

120.00 

20  N..  R.  102  W..  6th  P.M 

Sec    1.    lots    1,    2.    and    3, 

NV4SEy4 

180.03 

21  N..  R.  101  W..  6th  P.M 

- 

Sec.  33.  All 

640.00 

Total —    2.318.35 


The  public  land  (and  coal)  involved 
with  this  proposal  is  described  below: 


T.  20  N..  R.  101  W..  6th  P.M.: 

Sec   &    Lots    1-6.   EV^SWy*. 

SEWi 

437.96 

Sec      8,      EV^.      N>4NWy4. 

SEy4Nwy4 

440.00 

Sec  22,  NWy4NWy4,  SViNVi. 

sv, 

520.00 

Sec            26.            NViNVVWi. 

swy4Nwy4 

120.00 

T.  21  N..  R.  101  W..  6th  RM.: 

Sec.  32.  NEy4 

160  00 

Sec  34.  SWy4 

160.00 

Total „..     1 .837.96 

The  estimated  fair  market  value  of  the 
Federal  lands  and  coal  interest  is 
$6,230,855.  The  offered  land  plus  the 


"retained  royalty  interest"  would  result 
in  an  equal  value  exchange  proposal. 

Acquisition  of  the  Teton  Valley  Ranch 
is  considered  in  the  public  interest.  This 
private  parcel  is  extremely  valuable 
wildlife  habitat,  and  the  Ranch  can  be 
incorporated  into  the  existing 
management  of  the  National  Elk  Refuge. 
If  the  Teton  Valley  Ranch  property  is 
not  acquired  by  the  Federal 
Government,  it  may  eventually  be 
developed  for  subdivision  purposes. 
Any  subdivision  development  in  this 
area  would  have  substantial  adverse 
impacts  on  wildlife  management  in  the 
National  Elk  Refuge. 

The  public  lands  involve  substantial 
coal  resources  and  are  located  in  the 
Point  of  Rocks  coal  tract  There  are 
17.026,000  tons  of  coal  in  place. 
Approximately  15,324,000  tons  are 
recoverable.  The  average  quality  of  coal 
is  9,841  Btu/U>.  The  coal  is  in  the 
Almond  formation  at  a  maximum  pit 
depth  of  160  feet. 

The  Point  of  Rocks  tract  is  located 
near  Rock  Springs,  Wyoming,  within  the 
checkerborad  land  pattern  of  the  old 
Union  Pacific  Land  Grant.  No  logical 
coal  mining  unit  can  be  created  without 
controlling  both  Federal  and  private 
coal  interests.  Rocky  Mountain  Energy 
operates  one  small  mine  adjacent  to 
Point  of  Rocks  to  serve  one  industrial 
customer.  Rocky  Mountain  Energy  will 
lease  the  coal  from  Teton  Valley  Ranch 
following  the  exchange.  The  possibility 
of  additional  coal  sales  provides  an 
opportunity  to  expand  this  operation 
with  the  roughly  25  million  tons  of  coal 
within  the  tract  if  both  the  privately  and 
Federally  owned  coal  is  combined  and 
considered  jointly.  All  of  these  factors 
indicate  that  an  exchange  inolving  all 
the  Federal  coal  in  the  tract  may  be 
advantageous  to  the  U.S.  Government. 

The  "retained  royalty  interest" 
concept  is  being  explored  because  of  a 
fee  coal  exchange  (as  described  in 
Option  1)  would  split  a  logical  mining 
unit  which  may  not  be  in  the  public 
interest.  Under  the  "retained  royalty 
interest"  concept,  the  entire  Point  of 
Rocks  coal  tract  could  be  authorized  by 
a  single  administrative  action  (i.e.. 
exchange  under  Option  2).  The  retained 
royalty  interest  concept  would  avoid  a 
potential  bypass  of  Federal  coal  as  well 
as  the  associated  loss  of  bonus,  rental, 
and  royalty  income.  An  exchange  using 
a  "retained  royalty  interest"  concept 
would  also  eliminate  the  need  for  future 
complex  exchanges  or  for  other 
administrative  actions  to  develop  the 
coal  left  as  a  result  of  a  fee  exchange. 

The  terms  and  conditions  applicable 
to  the  Federal  lands  (Sweetwater 
County)  involved  in  this  exchange  are: 


1.  A  reservation  to  the  United  States 
of  the  right  to  construct  ditches  or 
canals  pursuant  to  the  Act  of  August  30. 
1890  (43  U.S.G  945); 

2.  The  land  will  be  exchanged  subject 
to  valid  existing  rights  of  record  on  the 
date  of  conveyance: 

3.  Oil  and  gas  will  be  reserved  to  the 
United  States. 

4.  Possible  retained  royalty  interest 

5.  The  land  would  be  exchanged 
subject  to  memorandums  of 
understanding  for  the  protection  of 
raptors  and  archeology. 

A  public  meeting  on  this  proposal  was 
held  on  July  27. 1983.  in  Rock  Springs. 
Wyoming.  Numerous  support  documents 
(i.e.,  environmental  assessment,  land 
report,  etc.)  are  now  being  prepared  to 
support  the  planning  amendment.  The 
notice  to  amend  the  land  use  plan  was 
published  in  the  Federal  Register  on  July 
18, 1984.  Any  comments  received  as  a 
result  of  the  notice  will  be  considered  in 
processing  the  planning  amendment. 
After  the  decision  record  is  approved.  60 
days  will  be  provided  for  the  Governor's 
consistency  review  of  the  plan 
amendment  before  proceeding  with  the  . 
action. 

The  pubhcation  of  this  notice 
segregates  the  public  lands  described 
above  the  settlement,  sale,  location,  and 
entry  under  the  public  land  laws, 
including  the  mining  laws,  but  not  from 
exchange  pursuant  to  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregative  effect  of 
this  notice  will  terminate  upon  issuance 
of  patent  or  in  2  years,  whichever  occurs 
first. 

Grazing  privileges  of  Chilton  Land 
and  Livestock  Company  and  Rock 
Springs  Grazing  Assocition  will  be 
reduced  upon  completion  of  this 
exchange.  The  Chilton  Land  and 
Livestock  Company  waived  its  right  to  a 
2-year  continuance  of  this  privilege  on 
September  6, 1984.  On  July  13. 1983.  the 
Rock  Springs  Grazing  Association  was 
given  a  2-year  notice  of  the  planned 
disposal  and  proposed  reduction. 

Detailed  information  concerning  this 
exchange  is  available  at  the  Green  River 
Resource  Area  Office.  P.O.  Box  1170.  79 
Winston  Drive,  Rock  Springs,  Wyoming 
82901. 

For  a  period  of  45  days  from  the  dale 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Rock  Springs 
District  Manager.  P.O.  Box  1869, 
(Highway  191  North).  Rock  Springs.  WY 
82901.  Of  specific  interest  are  any 
concerns  or  comments  on  the  two 
options  under  consideration  and  any 
comments  at  all  on  the  "retained  royalty 
interest"  approach.  Any  adverse  or 
supportive  comments  will  be  evaiiiiUed 
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by  the  Wyoming  State  Director,  Bureau 

of  Land  Management,  who  may  vacate 

or  modify  this  realty  action  and  issue  a 

final  determination. 

Hillary  A.  Oden. 

State  Director. 

[FR  Doc.  85-30880  Piled  12-30-«5;  8:45  am] 

BHJLWn  CODE  4*10-2»4I 


Albuquerque  District,  New  Mexico; 
Availability,  and  Request  for  Public 
Comment  on  the  Proposed  McKlnley 
County  Coal  Fee  Exchange 

agency:  Bureau  of  Lcmd  Management; 

Interior. 

action:  Notice  of  Availability,  and 

Request  for  Public  Comment  on  The 

Proposed  McKinley  County  Coal  Fee 

Exchange. 

summary:  The  Bureau  of  Land 
Management  has  prepared  the  Final 
Amendment/Environmental  Assessment 
to  the  Chaco  Management  Framework 
Plan:  McKinley  County  Coal  Exchange 
Proposal.  The  document  is  available  for 
public  review.  There  will  be  two  public 
hearings  on  the  exchange,  and  a  30-day 
comment  period/protest  period.  The 
Final  Amendment/Environmental 
Assessment  analyzes  the  impacts  of 
exchanging  Federal  coal  for  private  coal 
in  order  to  consolidate  Federal  coal 
tracts.  Also  analyzed  are  the  impacts 
associated  with  the  Federal  Government 
obtaining  mineral  estate  in  Chaco 
Culture  National  Historic  Park  and 
under  seven  Chacoan  outliers.  The 
document  discusses  in  detail  both 
environmental  and  geological  issues  and 
the  basis  for  the  equal  value 
determination. 

Comments  will  be  accepted  on  the 
Final  Amendment/Environmental 
Assessment  to  the  Chaco  Management 
Framework  Plan:  McKinley  County  Coal 
Exchange  Proposal  until  February  3, 
1986.  The  public  is  invited  to  submit 
conmients  on  all  public  interest  factors 
of  the  exchange. 

Comments  should  be  sent  to:  Paul 
Applegate,  District  Manager. 
Albuquerque  District  Office,  P.O.  Box 
6770,  Albuquerque,  New  Mexico  67197- 
6770. 

In  addition,  any  person  who 
participated  in  the  planning  process  and 
has  an  interest  that  would  be  adversely 
affected  by  approval  of  the  Final 
Amendment/&ivironmental  Assessment 
may  file  a  written  protest  with  the 
Director  of  the  BLM  by  February  3, 1986. 
The  protest  must  contain  the  name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest;  a 
statement  of  the  issues  being  protested; 
copies  of  all  doounents  addressing  the 


issues  submitted  during  the  planning 
process  by  the  protesting  party,  or  an 
indication  of  the  date  the  issues  were 
discussed  for  the  record;  and  a  concise 
statement  explaining  why  the  State 
Director's  planning  decision  is  believed 
to  be  wrong.  Any  protests  should  be 
sent  to  the  Director  of  the  BLM  at  the 
following  address:  Department  of  the 
Interior,  Bureau  of  Land  Management. 
18th  and  C  Streets,  NW..  Washington, 
DC  20240. 

The  Director  will  render  a  prompt 
written  decision  on  the  protest,  setting 
forth  the  reasons  for  the  decision.  The 
decision  will  be  sent  to  the  protesting 
party  by  certified  mail  and  will  be  the 
final  decision  of  the  Department  of  the 
Interior. 

There  will  be  two  hearings  to  obtain 
public  comment  on  all  public  interest 
factors  of  the  proposed  exchange 
including  the  anti-trust  consequences. 
The  transcripts  of  the  public  hearing  and 
all  comments  will  be  sent  to  the 
Department  of  Justice  to  determine  the 
anti-trust  consequences  of  the  exchange. 
DATES:  The  comment  period  and  protest 
period  will  end  February  3, 1986.  Two 
public  hearings  will  be  held  on  January 
23, 1986.  one  at  1:30  p.m.  and  the  other  at 
7  p.m. 

ADDRESS:  The  hearings  will  be  held  at: 
The  Classic  Hotel,  'The  Registry  Room," 
6815  Menaul  Blvd.,  N.E.,  Albuquerque, 
New  Mexico. 

ADomONAL  information:  For 
additional  information  and  to  obtain 
copies  of  the  final  docimient  contact: 
Mary  Zuschlag,  Project  Manager,  Bureau 
of  Land  Management  P.O.  Box  6770, 
Albuquerque,  New  Mexico  87110, 
Commercial  (505)  765-8280,  FTS  474- 
8280. 

Dated:  December  12, 1985. 
Charles  W.  Luscher, 
State  Director. 

(FR  Doc.  85-30906-Filed  12-^30^:  8:45  amj 
BILUNQ  CODE  4S10-FB-* 


[A-20241] 

Realty  Action,  Direct  Sale  of  Public 
loind  In  Cochise  County,  AZ 

agency:  Bureau  of  Land  Management 

Safford  District  Interior. 

action:  Notice  of  Realty  Action.  Direct 

Sale  of  Public  Lands  in  Cochise  County, 

Arizona. 

summary:  The  following  lands  have 
been  examined  and  identified  as 
suitable  for  disposal  under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2750; 
43  U.S.C.  1713  at  no  less  than  the 
appraised  fair  market  value. 


Gla  and  SM  Hmt  ttaUhn,  Ailsra 
T.   IS  &.  a  21  E,  Ma  e.  W  7. 


7a.t4 


The  land  is  being  offered  to  the 
Apache  Powder  Company  by  direct  sale 
at  the  appraised  fair  market  value.  Hus 
land  is  located  within  the  industry-set 
buffer  zones  of  three  magazines  used  for 
the  storage  of  explosives.  No  other  bids 
or  bidders  will  be  considered. 

The  land  is  not  required  for  any 
Federal  purpose.  The  parcels  are 
difficult  and  uneconomic  to  manage  as 
public  land.  Disposal  would  best  serve 
the  public  interest  The  disposal  would 
be  consistent  with  the  Bureau's  planning 
recommendations. 

All  minerals,  except  oil  and  gas 
resources,  will  be  offered  for 
conveyance.  The  mineral  interests  being 
offered  have  no  known  mineral  value.  A 
bid  on  the  parcel  will  also  constitute 
application  for  conveyance  of  those 
mineral  interests  offered  under  the 
authority  of  section  209(b)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1719(b).  Purchasers  of  the 
affected  parcels  will  be  required  to 
submit  a  non-returnable  filing  fee  in  the 
amount  of  $50.00  to  cover  the  processing 
costs  of  conveying  the  available  mineral 
interests.  Failure  to  do  so  will  result  in 
disqualification. 

llie  patent  issued  as  the  result  of  die 
sale  will  be  subject  to  all  valid  existing 
rights  and  reservations  of  record  and 
will  contain  a  reservation  to  the  United 
States  for  a  right-of-way  for  ditches  and 
canals  under  the  Act  of  August  30, 1890. 
26  Stat.  391;  43  U.S.C.  945  and  for  oU  and 
gas  resources.  The  patent  will  also  be 
issued  subject  to  oil  and  gas  lease  A 
10774  and  an  electric  distribution  line 
right-of-way  (A  20355)  and  a  floodplain 
restriction. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  Hie 
segregative  effect  will  end  ufran 
issuance  of  a  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first 

Sale  Procedures 

The  designated  bidder  will  be 
required  to  submit  payment  of  at  least 
20  percent  of  the  fair  market  value  by 
cash,  certified  or  cashier's  check,  or 
nioney  order  to  the  BLM  at  425  East  4th 
Sti-eet  Safford,  Arizona  85546  on  March 
10, 1986. 

The  balance  of  the  appraised  fair 
market  value  will  be  due  within  180 
days,  payable  in  the  same  form  at  the 
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same  location.  Failure  to  submit  the 
remainder  of  the  payment  within  180 
days  of  receipt  of  the  decision  notice 
accepting  the  bid  deposit  will  result  in 
cancellation  of  the  sale  offering  and 
forefeiture  of  the  deposit.  x 

date:  For  a  period  of  45  days  from  the 
date  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director 
who  may  sustain,  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPtEMENTARY  INFORMATION:  Detail 
information  concerning  reservations, 
conditions,  terms,  appraised  price, 
bidding  procedures  and  other  items  may 
be  obtained  from  the  Safford  District 
Office  or  by  calling  (602)  42ft-4O40 
during  the  office  hours  7:45  to  4:15  MST. 

Dated:  Decemt)er  9. 1985. 
L«stef  K.  Rosenkranca. 
District  Manager.  ■    • 

|FR  Doc.  8&-^109a2  Filed  12-30-85:  a4S  am] 
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lN-309e7| 

Realty  Action  Exctiange  of  Public  and 
Private  Lands  in  Elko  County.  NV 

On  November  13. 1984  a  Notice  of 
Realty  Action  was  issued  for  a  land 
exchange  between  Loyd  and  Alta 
Sorenson.  the  Humboldt  National  Forest 
and  the  Bureau  of  Land  Management. 
Since  the  publication  it  was  agreed 
among  the  parties  involved  that  the  land 
exchange  proposal  would  be  modified  to 
include  additional  lands.  The  additional 
lands,  both  offered  and  selected,  were 
originally  included  in  the  land  exchange 
but  deleted  prior  to  the  notice's 
November  23, 1984  publication  in  the 
Federal  Register  because  of 
disagreements  relative  to  their  value.  A 
reappraisal  by  an  independent  appraiser 
allowed  negotiations  to  be  reopened 
resulting  in  the  additional  land's 
inclusion  in  the  land  exchange  proposal. 

In  order  that  interested  parties  may 
fully  understand  the  proposal  this 
Notice  of  Realty  Action  lists  all  lands 
involved  including  those  in  the  original 
publication. 

The  following  described  public  lands 
administered  by  the  Bureau  of  Land 
Management  have  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.a  1716: 


Mount  Dial>lo  Meridian.  Nevada  ~ 

T.34N..R.aOE.. 

Sec  4.  lots  3, 4:  .  . 

Sec  8,  SViSEVi"  "■- 

■  Secie.  SWV4lsrWV,.  NWViSWV*;  ' 

Sec  22,  N  V4.  N  V4SW  V4.  SE  ¥4; 

Sec.24,WHSWy4. 
T.  35  N..  R.  62  E., 

Sec  32.  EMi. 

The  areas  described  above  contain 
1.201.05  acres. 

In  exchange  for  these  lands  the  United 
States  will  acquire  the  following 
described  private  lands  within  the 
Humboldt  National  Forest  from  Loyd 
and  Alta  Sorenson: 

Mount  Dial>lo  Meridian,  Nevada 

T.  34  N..  R.  59  E.. 
Sec  13' 

Sec  25!  Nwy4.  Ny2NEy4Swy4. 

T.  34  N..  R.  61  E.. 

ocC<  0% 

Sec  11.  Lots  2-7  inclusive,  S%NWy4. 

NViSWy4.  NMSEM: 
Sec  15. 
T.  35  N..  R.  61  E.. 
Sec29.  EV4; 
Sec  33. 

The  areas  described  above  contain 
3.677.20  acres. 

The  purpose  of  the  exchange  is  to 
acquire  higher  multiple  use  value  lands. 
In  addition,  the  exchange  would  provide 
lands  needed  in  support  of  a  Federal 
program  within  an  area  of  the  Humboldt 
National  Forest  that  is  currently  difficult 
to  manage  because  of  fragmented 
ownership  patterns.  The  exchange  is 
consistent  with  both  agencies'  land  use 
planning  and  the  public  interest  will  be 
served  by  completing  the  exchange.  The 
above  described  lands  have  been 
appraised  and  their  values  determined 
to  be  equal. 

Patent,  when  issued,  will  reserve  to 
the  United  States  a  right-of-way  thereon 
for  ditches  and  canals  constructed  by 
the  authority  of  the  United  States.  Act  of 
August  30, 1890;  43  U.S.C.  945.  Mineral 
estates  will  be  transferred  with  public 
and  private  lands. 

The  patent  will  be  subject  to: 

1.  All  valid  existing  rights. 

2.  Those  rights  for  powerline  purposes 
which  have  been  granted  to  Wells  Rural 
Electric  Company,  its  successors  or 
assigns  by  Permit  No.  Nev-058476  under 
the  Act  of  March  4. 1911,  as  amended 
(43  U.S.C.  961). 

3.  Those  rights  for  highway  purposes 
which  have  been  granted  to  the  Nevada 
State  Highway  Department,  its 
successors  or  assigjis  by  Permit  No. 
Nev-043573  under  the  Act  of  November 
9, 1921,  as  amended  (23  U.S.C.  317). 

4.  Those  rights  for  highway  purposes 
which  have  been  granted  to  the  Nevada 
State  Highway  Department,  its 
successors  or  assigns  by  Permit  No. 


Nev-045052  under  the  Act  of  November 
9. 1921,  as  amended  (U.S.C.  317). 

5.  Range  Improvement  Fence  1021. 

The  disposal  of  the  EVt,  section  32,  T. 
35  N.,  R.  62  E..  MDM  will  result  in  the 
reduction  of  the  grazing  preference  of 
Dr.  Blair  Johns  by  22  AUM's  and  Mr. 
Robert  Peltier  by  6  AUM's.  Both 
permittees  were  notified  by  letter's 
dated  March  10  &  11. 1982  respectively, 
that  these  reductions  would  be 
necessary. 

Publication  of  this  notice  in  the 
FEDERAL  REGISTER  will  segregate  the 
subject  lands  from  all  appropriations 
under  the  public  land  laws  including  the 
mining  and  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  patent  or  two  years  from  the 
date  of  this  notice  or  upon  publication  of 
a  'Termination  of  Segregation". 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Bureau  of  Land  Management,  Elko 
District  Office.  3900  E.  Idaho  Street. 
Elko,  Nevada. 

For  a  period  of  45  days  from  the  date 
of  first  publication  interested  parties 
may  submit  comments  to  the  District 
Manager,  Elko  District  Office,  P.O.  Box 
831.  Elko.  NV  89801. 

Dated:  December  3. 1985. 
Rodney  Hairis, 
District  Manager.  i 

[FR  Doc.  85-30904  Filed  12-30-85;  8:45  am) 

BtLUNGCOOe  4310-HC-M 


Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Bowman  County,  NO 

AGENCY:  Bureau  of  Land  Management, 
Dickinson  District  Office,  Interior. 
ACTION:  Notice  of  Realty  Action — 
Exchange  M-62060  (ND). 

summary:  The  following  described 
lands  have  been  examined  and 
identified  as  suitable  for  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2756:  43  U.S.C.  1716): 

Fifth  Principal  Meridian,  North  Dakota 

T.  131  N..  R.  103  W. 
Section  30.  Lot  4 
Section  34,  NEy4NWy*,  NWy4SWy4 


Section  35.  SEy4NEV4 


J 


T.  129  N.,  R.  104  W. 

Section  31„  IrOts  1,  3,  4' 

Section  32,  SWy4SWy« 
T.  130  N.  R.  104  W.  V^ 

Section  9,  NWy4SWy«^ 

Section  18.  L.ot  4  ^ 

Section  19,  SV4SEV4     | 

Section21,  S'/<!SEy4.   I -. 
T.  129  N.,  R.  105  W.  ^ 

Section  5.  SEy4NWy4.  swy4swy4. 

SEy4SEy4 


BEST  COPY  AVAILABLE 


t 

I 
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Seclion  23,  SF.'/iSF,'/« 

Sect  ion  24.  S  W  'A  NE  'A .  N  W  'A  NW  % . 
SW'/iSE'/4 

Seclion  25,  N'/.!NW'/4 

Seclion  26.  NE'/4NE'/« 

Seclion  35,  S'ASE'/i  ' 

T.  130N..  R.  105W. 

Section  6,  ImX  8 

Seclion  7.  tiE%SWV* 

Seclion  8,  S'/.:SW'/4 

Seclion  10.  NW'ASWVi.  SE'/4SWV4. 
SW/4SE'/4 

Seclion  11.  SE^NWW.  EV^SWV^ 

Seclion  13,  SViSEVi 

Seclion  18.  EViSWy4 

Section  22.  SW'/4SW 'A 

Seclion  24.  N'/4NE'/4.  NE'/4NW% 

Seclion  32.  SE'/4SE'/4 

Seclion  33.  E'/iNE'/4 
T.  131  N.,  R.  105W. 

Section  10.  N'A(NW'/4,  SWy4NW'/4 

Seclion  15,  .N'/^  SWV4 
.   Seclion  17.  SE'/4NWy4 

Seclion  21,  SE'/«SW'/4,  S'ASE'/4 

Section  22.  SW'4NW'/4 

Section  26.  SW'/4NW'/4 

Seclion  27,  SK'ASE'A 

Section  30, 1.ols  3,  5,  SE%NW  V* 

Section  31,  l^ts  1,  6 

Section  34,  NE'/4.  NE'ANW'A.  N'ASEVi 
T.  132  N„  R.  105  W. 

Section  26,  W'/iNW'/4.  S'/4SWV4 

Seclion  28.  SE'ANW'A 
T.  129N.,  R.  106W. 

Section  3.  SE'ANW'A,  NE'/iSWA, 
S'ASW'A  '  ; 

Seclion  4.  Lois  5.  6,  7 

Seclion  11.  N'ANE'A.SE'ANEV*     -. 

Seclion  12,  NW  'ANW  V* 

Section  15,  Lots  1,  2,  NE'ANE'A.  EV4SEV4 

Section  18.  Lots  2,  3,  NE'/4SEy4 

S*fclion  20,  S'/iNW  'A 

Seclion  21,  NW'ASW'A 

Seclion  22.  E'/feNEVi 
T.  130N..  R.  106W. 

Section  1.  SE'ASE'A 

Seclion  2.  Lot  11 
T.  131  N..  R,  106W, 

Seclion  6,  Lot  4 
T.  132  N.,  R.  106  W. 

Section  28.  NWV4SWy4.  NE'ASEy4 
T.  129N.,  R.  107  W. 

SectionlB.  NEy4SFy4 

Section  24,  E'4!SEy4,  SW  y4SEy4 
T.  131  N.,  R.  107  W. 

Seclion  2,  Lots  3,  4,  S'/2NWy4 
T.  132  N.,  R.  107  W. 

Section  26,  NEy4NEy4.  SWy4,  S'/iSEy4 

Aggregating  ±4797.02  acres. 

Note:  The  entire  4797.02  acres  listed  above 
will  not  be  used  in  this  proposed  exchange. 
Only  those  lands  necessary  to  obtain 
sufficient  dollars  and  equalize  values  will  be 
exchanged. 

In  exchange  for  these  pul)lic  lands,  the 
United  Stales  will  acquire  the  surface 
estate  in  the  following  described  lands: 

Fifth  Principal  Meridian,  North  Dakota 

T.  131  N..  R.  106W. 
Section  10.  W'/i 
Section  15,  NWy4 

Seclion  22,  NVi.  N'/iSWy4,  NWy4SKy4 
Seclion23.  Lots  2,3,  W'/i!NEy4.  ^ 

NEy4Nw  yiN  w  y4,  NEy4N  w  y4N 


wy4\wy4.  s'/siNwy4Nwy4.  Nwy4. 
sy,iNwy4Nwy4.  swyi.  Nwy4.  swy4. 
W'A;!SEy4 

Section  24,  Lot  6 
Section  25.  Lot  2.  3.  W  'ANW 'A 
Section  26.  N'/4.  NWy4SWy4,  NE'ASEy4 
Section  27,  NWy4NEyi.  S',4NEy4.  NViSE'A. 
SW'ASEy4 

Aggregating  ±2168.85  acres 

Comment  Period:  For  a  period  of  45 
days  from  the  date  of  this  notice, 
interested  paiiies  may  submit  comments 
to  the  District  Manager.  Bureau  of  Land 
Management.  204  Sims  Street,  P.O.  Box 
1229,  Dickinson,  North  Dakota  58ti02. 

Any  adverse  comments  will  be 
evaluated  by  the  ELM  Montana  State 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  decision  for  the 
Department  of  Interior.  Parties 
adversely  affected  by  the  decision  have 
the  right  to  appeal  to  th<^  Interior  Board 
of  Land  Appeals.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  a  final  determination 
of  the  Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  this 
exchange,  including  planning 
documents,  the  environmental 
assessment  and  land  report  is  available 
for  review  at  the  Dickinson  District 
Office. 

SUPPl^MENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  exchange  of  public  lands  will  be 
subject  to: 

1.  Reservation  of  all  minerals  in  the 
lands  to  the  United  States  together  with 
the  right  to  explore,  prospect  for,  mine 
and  remove  some  under  applicable  law 
and  regulations; 

2.  Reservation  of  right-of-way  for 
ditches  or  canals  to  the  United  States 
pursuant  to  with  43  U.S.C.  945; 

3.  All  valid  and  existing  rights  and 
reservations  of  record. 

This  exchange  is  consistent  with  the 
Bureau  of  Land  Management  policies 
and  planning.  The  public  interest  will  be 
served  by  completion  of  this  exchange. 

Dated:  December  10, 1985. 
Gene  C.  Campbell, 

Acting.  District  Manager. 

|FR  Doc.  85-30905  Filed  12-30-65;  8;45  am) 
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Reatty  Action;  Direct  Sale  of  Put>(ic 
Land  in  Baker  County,  OR 

summary: Ihe  following  lands  are 
suitable  for  sale  under  section  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1713 
and  1719,  at  no  less  than  the  appraised 
fair  market  value. 

Seno/A/b..- OR  38510. 

Legal  Description:  T  8  S..  R  45  E..  WM:  Sec 

28:W'/iwyiSEy4Swy4 

Acreage:  10.00 
yo/we.  $6,000 

Minimum  Bid  Deposit:  30"* 
Bidding  Prot:edure:  Direct. 

The  above  described  lands  are  hereby 
segregated  from  appropriation  under  Ihe 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statute. 

The  sale  will  be  held  on  March  19, 
1986,  at  the  Bureau  of  Land 
Management,  Baker  Resource  Area 
Headquarters.  New  Federal  Building, 
P,0.  Box  987.  Baker,  Oregon  97814. 

The  subject  parcel  is  difficult  and 
uneconomical  to  manage  as  part  of  the 
public  lands  because  of  its 
characteristics,  and  is  not  suitable  for 
management  by  another  Federal  agency. 
The  sale  will  resolve  a  nonwillful 
unauthorized  occupancy  and.  thereby, 
serve  an  important  public  objective.  The 
sale  is  consistent  with  BLM's  planning 
for  the  land  involved  and  the  public 
interest  will  be  served  by  ofTering  this 
land  for  sale. 

Bidders  must  be  U.S.  citizens.  18  years 
of  age  or  more,  a  state  or  stale 
instrumentality  authorized  to  hold 
property;  or  a  corporation  authorized  to 
own  real  estate  in  the  state  of  Oregon. 

Direct  sale  procedures  are  being  used 
since  a  competitive  sale  is  not 
appropriate  and  the  public  interest 
would  best  be  served  by  the-diret.t  sale 
because  this  land  action  would  resolve  a 
nonwillful  unauthorized  use  and 
occupancy.  Further  detailed  information 
concerning  the  sale,  including  the 
planning  documents,  environmental 
assessment,  land  report,  and  record  of 
decision,  are  available  for  review  at  the 
Baker  Resource  Area  Headquarters. 
New  Federal  Building,  Baker,  Oreggn. 

The  parcel  identified  by  Serial  No.  OR 
38.S10  is  being  offered  to  Ms.  Maryjo 
Stephens  using  direct  sale  procedures 
authorized  under  43  CFR  2711.3-3.  The 
land  will  be  sold  at  fair  market  value  to 
Ms.  Maryjo  Stephens  without 
competitive  bidding.  The  prospective 
purchaser  is  required  to  render  a 
minimum  deposit  of  30  percent  of  the 
purchase  price  by  March  19, 1986.  and 
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the  balance  within  180  days  of  the  sale 
date.  The  bid  ftiust  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  the  Department  of  the 
Interior-BLM  for  at  least  30  percent  of 
the  selling  price.  The  entire  purchase 
price  may  be  rendered  at  this  time.  If  the 
bid/purchase  price  is  made  by  mail,  a 
separate  sealed  envelope  should  be 
enclosed  within  the  mailing  envelope 
and  dearly  marked,  in  the  lower  left 
hand  comer,  "Bid  or  Purchase  for  Public 
Land  Sale  OR  38510,  Baker  County. 
Oregon.  March  19. 1986 ".  If  the  deposit 
is  not  submitted  or  the  full  purchase 
price  not  rendered  within  180  days  of 
the  sale  dale,  the  preference  right  is 
canceled,  the  deposit  will  be  forfeited, 
and  the  parcel  may  be  sold  through 
competitive  bidding  procedures. 
TERiaS  AND  CONOmOMS  OF  SALE:  The 
terms  and  conditions  applicable  to  this 
sale  are: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  43  U.S.C.  1719. 
The  prospective  purchaser  must  include 
with  her  bid  deposit  a  non-refundable 
$50.00  filing  fee  for  the  conveyance  of 
the  mineral  estate. 

3.  The  patent  will  be  issued  subject  to 
all  valid  existing  rights  and  reservations 
of  record. 

4.  The  Bureau  of  Land  Management 
may  accept  or  reject  the  offer,  or 
withdraw  the  land  or  interest  in  the  land 
from  sale,  if  in  the  opinion  of  the 
Authorized  Officer,  consummation  of 
the  sale  would  not  be  fully  consistent 
with  the  Federal  Land  Policy  and 
Management  Act  or  otfier  applicable 
laws. 

5.  The  sale  parcel  will  be  SUBJECT 
Ta 

a.  Such  rights  for  public  road  purposes 
as  Baker  County,  or  its  successors  in 
interest  may  have  pursuant  to  a  road 
right-of-way  RS  2477  (43  U.S.C.  932). 

b.  Such  rights  for  Tobin  Irrigation 
Ditch  purposes  as  John  W.  Stansberry, 
President  of  Tobin  Irrigation  Ditch 
Company,  or  his  successors  in  interest 
may  have,  pursuant  to  the  Act  of  July  26, 
1886  (43  U.S.C.  661). 

COMMENTS:  For  a  period  of  4S  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  Area 
Manager,  Baker  Resource  Area 
Headquarters.  Bureau  of  Land      '- 


Management.  New  Federal  Building. 
P.O.  Box  987.  Baker.  Oregon  97814. 
telephone  (503)  523-6391.  Ext.  324. 

Objections  will  be  reviewed  by  the 
District  Manager.  Vale  District  Office, 
100  Oregon  St..  P.O.  Box  700.  Vale. 
Oregon  97918  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  fmal 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  10, 1985. 
lack  D.  Albright. 

Area  Manager.      ■ 

|FR  Doc.  85-30903  Filed  12-30-85:  8:45  am) 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  21. 1985.  iHirsuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by 
January  15, 1986. 
Carol  0.  ShuU. 
Chief  of  Registration.  National  Register. 

COLORADO         ]       : 

Boulder  County 

Boulder.  Boulder  Post  Office  (U.S.  Post 
Offices  in  Colorado.  1900—1941  TRJ.  1905 
Fifteenth  St.  _  _ 

Delta  County 

Delta.  Delta  Post  Office  and  Federal  Building 
(US.  Post  Office  in  Colorado.  1900—1941 
TRJ.  360  Meeker  St. 

El  Paso  County      i 

Colorado  Springs.  Colorado  Springs  Post 
Office  and  Federal  Courthouse  (U.S.  Post 
Offices  in  Colorado.  1900—1941  TR).  210 
Pikes  Peak  Ave. 

Manitou  Springs.  Manitou  Springs  Post 
Office  (U.S.  Post  Offices  in  Colorado, 
1900—1941  TRJ.  307  Canon  Ave, 

Fremont  County   > 

Canon  City.  Carton  City  Post  Office  and 
Federal  Building  (U.S.  Post  Offices  in 
Colorado,  1900—1941  TR).  Fifth  St.  and 
Macen  Ave. 

Florence,  Florence  Post  Office  (US.  Post 
Offices  in  Colorado.  1900—1941  TR),  121  N. 
Pikes  Peak  St. 


Garfield  Couniy 

Ritte.  Rifle  Post  Office  (U.S.  Post  Offices  in 
Colorado.  1900—1941  TR).  Railroad  Ave. 
and. Fourth  St. 

Las  Animas  County  ^ 

Trinidad.  Trinidad  Post  Office  (U.S.  Post 
Offices  in  Colorado.  1900—1941  TR).  301  E. 
Main  St. 

Logan  County 

Sterling.  Sterling  Post  Office.  Federal 
Building,  and  Federal  Courthouse  (U.S. 
Post  Offices  in  Colorado.  1900—1941  TR) 
Third  and  Popular  Sts. 

Montrose  County  y 

Montrose.  Montrose  Post  Office  (U.S.  Post 
Offices  in  Colorado.  1900—1941  TR)  321  S. 
First  St. 

Morgan  County 

Fort  Morgan.  Fort  Morgan  Post  Office  (U.S. 
Post  Offices  in  Colorado.  1900— 194J  TR),     - 
300  Slate  St.  -.  -  . 

Prowers  County 

Lamar.  Lamar  Post  Office  (U.S.  Post  Offices 
in  Colorado.  1900—1941  TR).  300  S.  Fifth  St. 

Rio  Grande  County 

Monte  Vista,  Monte  Vista  Post  Office  and 
Federal  Building  (U.S.  Post  Offices  in 
Colorado.  1900—1941  TR).  Washington  and 
Second  Ave. 

DISTRICT  OF  COLUMBIA 

Washington 

Plymouth  (The).  1236nthSt.,NW 

GEORGIA  .       ,        .     . 

Fulton  County  ^  ..  ■  ;• 

Atlanta.  Brookhaven  Historic  District,  E.  of 
Peachtree-Dunwoody  Rd..  and  N.  &  E-  of 
Peachtree  Rd.  (also  in  DeKalb  County) 

Tift  County  .    ,-    . 

Tiflon,  Tifton  Commerciaf  Historic  District. 
Main  St.,  Love  Ave..  Second  and  Third  Sts. 

LOUISIANA  I  ^ 

Caldwell  Parish  ;:      - 

Columbia.  Shepis  Building.  Main  SL 

Rapides  Parish 

Alexandria,  Masonic  Building,  4lh  and 
Johnston  Sts.  \ 

MAINE  I 

Kennebec  County 

Monmouth.  Monmouth  Academy,  Academy 

Rd.  •■■  "i.    .    - ,:  IT. ,  ',  4   •  »  ; 

MASSACHUSETTS         ^  -  .    - - 

Hampden  County 

Holyoke.  United  States  Post  Offi^-Holyoke 
Mo/'/i.  660  Dwighl  St.     ^    ?  ,..-\  :  .■..-.  u 

MISSOURI  I 

Cass  County 

Belton,  Wihon,  Cowan,  House,  206  S.  Scott  ' 
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St.  Louis  (Independent  Qty) 

Neighborhood  Gardens  Apartments.  1205  N. 
7th  St. 

NORTH  DAKOTA 

Dunn  County 

New  Hradec,  Saints  Peter  and  Paul  Church 

Grand  Forks 

Grand  Forks,  Wheeler,  Dr.  Henry,  fiouse,  420 
Franklin  St. 

Stutsman  County 

Jamestown,  Seiler  Building,  110  First  St.  East 

OHIO 
Lucas  County 

Toledo.  Westmoreland  Historic  District. 
Roughly  bounded  by  Bancroft  St.,  Upton 
Ave.,  Potomac  Dr.-,  and  Parkside  Blvd. 

PENNSYLVANL\  j 

Bradford  County 

Tioga  Point  Farm  Prehistoric  District 
(36Br3.4e.49.51.52,61) 

Philadelphia  County 

Philadelphia.  Hogue.  Robert  M.,  House,  100 
Pelham  Rd. 

VIRGINIA 

Culpeper  County 

Culpeper  vicinity,  Elwood,  US  522  W. 

WESTVIRCINL\ 

Wood  County 

Parkersburg.  A  very  Street  Historic  District, 
Roughly  bounded  by  Spring,  Quincy. 
Eighth,  Market,  Nineteenth,  and  Avery  Sts. 

WISCONSIN 

Milwaukee  County 

Milwaukee,  Clark  Row  House  (West  Side 
Area  MRAJ.  2103-2109  W.  Kilbum  Ave. 

[FR  Doc.  85-30807  Filed  12-30-85;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-3] 

Consolidated  Edison  Co.  of  New  York, 
Inc.;  Condsideration  of  issuance  of 
Amendment  to  Provisional  Operating 
License  artd  Opportunity  for  Prior 
Hearing 

The  U.S.  Nuclear  Commission  (the 
Commission)  is  considering  issuance  of 
an  amendment  to  Provisional  Operating 
License  No.  DPR-5  issued  to 
Consolidation  Edison  Company  of  New 
York,  Inc.  (the  licensee)  for  Indian  Point 
Unit  No.  1,  (the  facility)  located  in 
Westchester  County,  New  York.  The 
amendment  is  in  response  to  the 
licensee's  application  dated  October  17, 
1980.  as  revised  October  13, 1981. 


related  to  decommissonioniiig  the 
facility. 

The  facility  is  a  615  MWt  pressurized 
water  reactor  located  in  Westchester 
County,  New  York.  The  facility  has  been 
shut  down  since  October  31, 1974,  and 
all  spent  fuel  has  been  transferred  from 
the  reactor  to  the  spent  fuel  storage 
pool.  By  Order  dated  June  19, 1980,  the 
Commission  revoked  authority  to 
operate  the  facility  as  a  nuclear  reactor 
and  required  the  licensee  to  submit  a 
deconimissioning  plan.  The  licensee's 
application  dated  October  17, 1980,  as 
revised  October  13, 1981,  was  in 
response  to  the  Commission's  Order. 

"The  licensee  proposes  to  retain  the 
facility  in  a  safe  storage  status  until  the 
expiration  date  of  the  Indian  Point  Unit 
No.  2  license  on  October  14,  2006.  At 
that  time  the  residual  radioactive 
material  would  be  removed  ftvm  the 
facility  such  that  it  could  be  released  for 
unrestricted  access  and  Provisional 
License  No.  DPR-5  terminated.  The 
spent  fuel  would  remain  stored  onsite  in 
the  interim  until  a  Federal  repository  is 
available. 

The  amendment  would  revise  the 
license  to  a  possess-but-not  operate 
status,  approve  the  licensee's 
decommissioning  plan  and  renew  the 
license  for  a  period  of  time  up  to 
October  14,  2006,  or  such  lesser  term  as 
the  Commission  determines  to  be 
appropriate.  License  No.  DPR-5  was  *?■ 
issued  as  a  provisional  operating 
license,  and  had  continued  in  effect 
since  1969  under  a  timely  application  for 
a  full-term  operating  license.  The 
licensee's  plan  to  decommisson  the 
facility  makes  its  application  for  a  full- 
term  operating  license  moot. 

Prior  to  issuance  of  an  amendment  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 

By  January  30, 1986,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  subject  authorization 
and  amendment  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
inervene.  Request  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commisson's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 


Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  l>e 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
e^ect  of  any  order  which  may  l>e 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  «vithout  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  preheariog  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  action  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  becomes 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attn:  Docketing 
and  Service  Branch,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
DC  by  the  above  date.  Where  petitions 
are  filed  during  the  last  ten  (10)  days  of 
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the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  (600)  325-6000  (in 
Missouri  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  lo 
Herbert  N.  Berfcow,  Director. 
Standardization  and  Special  Projects 
Directorate,  Division  of  PWR  Licensing- 
B:  petitioner's  name  and  telephone 
number:  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Brent  L 
Brandenburg,  Esquire,  Consolidated 
Edison  Company  of  New  York.  Inc.,  4 
Irving  Place.  New  York,  New  York 
10003,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  gtrnated  based  upon  a 
balancing  of  factors  specified  in  10  CFH 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's 
decommissioning  plan  dated  October  17, 
1980  as  revised  October  13, 1981,  which 
is  available  for  public  inspection  at  the 
Commission's  Piiblic  Document  Room, 
1717  H  Street,  NW..  Washington.  DC, 
and  at  the  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  New 
York  10601. 

Dated  at  Bethesda.  Maryland,  thi.s  iBth  ddy 
of  Decemlier  1985. 

For  the  Nuclear  Regulatory  Commission. 
Heriwrt  N.  Berkow. 
Director.  Standardization  and  Special 
Projects  Directorate.  Division  of  PWR 
Licensing-B. 

(FR  Doc.  85-30914  Filed  12-30-85;  8:45  am| 
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Iowa;  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the  State 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Agreement  with  State 

of  Iowa. 

SUMMARY:  Notice  is  hereby  given  that  on 
December  11. 1985,  Nunzio  J.  Palladino. 
Chairman  of  the  Nuclear  Regulatory 
Commission  and  on  December  13. 1985, 
Terry  E.  Branstad.  Governor  of  the  Stale 


of  Iowa  signed  the  Agreement  set  forth 
below  for  discontinuance  by  the 
Commission  and  assumption  by  the 
State  of  certain  Commission  regulatory 
authority.  The  Agreement  is  published 
in  accordance  with  (he  requirements  of 
Pub.  L.  86-373  (section  274  of  the  Atomic 
Energy  Act  of  1954.  as  amended).  The 
Exemptions  from  the  Commission's 
licensing  authority  have  been  published 
in  the  Federal  Register  and  codified  as 
Part  150  of  the  Commission's  regulations 
in  title  10  of  the  Code  of  Federal 
Regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  O.  Lubenau,  OfHce  of  State 
Programs.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  2055.^. 
Phone  (301)  492-0887. 

SUPPLEMENTARY  INFORMATIOM: 

Agreement  Between  the  United  States 
Nuclear  Regulatory  Commission  and  the 
State  of  Iowa  for  Discontinuance  of 
Certain  Commission  Regulatory 
Authority  and  Responsibility  Within  the 
State  Pursuant  to  Section  274  of  the 
Atomic  Energy  Act  of  1954.  as  Amended 

Whereas.  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapter  6.  7.  and  8,  and 
section  161  of  the  Act  with  respect  to 
byproduct  materials  as  defined  in 
sections  lie.  (1)  and  (2)  of  the  Act, 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass:  and 

Whereas,  The  Governor  of  the  Slate 
of  Iowa  is  authorized  under  Chapter 
136C,  Code  of  Iowa,  to  enter  into  this 
Agreement  with  the  Commission:  and 

Whereas.  The  Governor  of  the  State 
of  Iowa  certified  on  August  22. 1985.  that 
the  State  of  Iowa  (hereinafter  referred  to 
as  the  State)  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  the  public  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  this  Agreement,  and  that  the 
State  desires  to  assume  regulatory 
re.sponsibility  for  such  materials;  and 

Whereas.  The  Commission  found  on 
December  6. 1985.  that  the  program  of 
the  State  for  the  regulation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  Commission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect  the 
public  health  and  safety;  and 


Whereas,  The  State  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  between 
the  Commission  and  the  State  in  the 
formulation  of  standards  for  protection 
against  hazards  of  radiation  amj  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible:  and 

Whereas,  The  Commission  and  the 
Stale  recognize  the  desirability  of 
reciprocal  recognition  of  licenses  and 
exemptions  from  licensing  of  those 
materials  subject  to  this  Agreement:  and 

Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energj'  Act  of  1954.  as  amended; 

Now.  therefore.  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  Stale,  acting  in  behalf  of 
the  State,  as  follows: 


Article  I 


I 


Subject  to  the  exceptions  provided  in 
Articles  II,  IV.  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the  State 
under  Chapters  6,  7.  and  8,  and  section 
161  of  the  Act  with  respect  to  the 
following  materials: 

A.  Byproduct  materials  as  defined  in 
section  lle.(l)  of  the  Act: 

B.  Source  materials;  and 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass. 

Article  II  ^ 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility; 

B.  The  export  from  or  import  into  the 
United  Slates  of  byproduct,  source,  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility: 

C.  The  disposal  into  the  ocean  or  sea 
of  byproduct,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the  Commission: 

D.  The  disposal  of  such  other 
byproduct,  source,  or  special  nuclear 
material  as  the  Commission  from  lime  to 
lime  determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  Iherejf,  not  be  so 
disposed  of  without  a  license  from  the 
Commission: 

E.  The  land  disposal  of  source, 
byproduct  and  special  nuclear  material 
received  from  other  persons:  and 

F.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
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and  the  management  and  disposal  of  the 
resulting  byproduct  material. 

Article  lU 

This  Agreement  may  be  amended, 
upon  application  by  the  State  and 
approval  by  the  Commission,  to  include 
the  additional  area(s)  specified  in 
Article  II.  paragraph  E  or  F,  whereby  the 
State  can  exert  regulatory  control  over 
the  materials  stated  therein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that  the 
manufacturer,  processor,  or  producer  of 
any  equipment,  device,  commodity,  or 
other  product  containing  source, 
byproduct,  or  special  nuclear  material 
shall  not  transfer  posseiision  or  control 
of  such  product  except  pursuant  to  a 
license  or  an  exemption  from  licensing 
issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
subsection  161  b.  or  i.  of  the  Act  to  issue 
rules,  regulations,  or  orders  to  protect 
the  common  defense  and  security,  to 
protect  restricted  data  or  to  guard 
against  the  loss  or  diversion  of  special 
nuclear  material. 

Article  VI 

The  Commission  will  use  its  best 
efforts  to  cooperate  with  the  State  end 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
State  and  Commission  programs  for 
protection  -igainst  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
State  will  use  its  best  efforts  to 
cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  State's  program  will  continue  to  be 
compatible  with  the  program  of  the 
Commission  for  the  regulation  of  like 
materials.  TTie  State  and  the 
Commission  will  use  their  best  efforts  to 
keep  each  other  informed  of  proposed 
changes  in  their  respective  rules  and 
regulations  and  licensing,  inspection  and 
enforcement  policies  and  criteria,  and  to 
obtain  the  comments  and  assistance  of 
the  other  party  thereon. 

Article  VU 

The  Commission  and  the  State  agree 
that  it  is  desirable  to  provide  reciprocal 


recognition  of  Hcenses  for  the  materials 
listed  in  Article  I  licensed  by  the  other 
party  or  by  any  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations, 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  Vm  '^' 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State,  or 
upon  request  of  the  Governor  of  the 
State,  may  terminate  or  suspend  all  or 
part  of  this  agreement  and  reassert  the 
licensing  and  regulatory  authority 
vested  in  it  under  the  Act  if  the 
Commission  finds  that  (1]  such 
termination  or  suspension  is  required  to 
protect  the  public  health  and  safety,  or 
(2)  the  State  has  not  complied  with  one 
or  more  of  the  requirements  of  section 
274  of  the  Act.  The  Commission  may 
also,  pursuant  to  section  274).  of  the  Act. 
temporarily  suspend  all  or  part  of  this 
agreement  if,  in  the  judgment  of  the 
Commission,  an  emergency  situation 
exists  reiquiring  immediate  action  to 
protect  public  health  and  safety  and  the 
State  has  failed  to  take  necessary  steps. 
The  Commission  shall  periodically 
review  this  Agreement  and  actions 
taken  by  the  State  under  this  Agreement 
to  ensure  compliance  with  section  274  of 
the  Act. 

Article  iX 

This  Agreement  shall  become 
effective  on  January  1. 1986,  and  shall 
remain  in  effect  unless  and  until  such 
time  as  it  is  terminated  pursuant  to 
Article  Vin. 

Done  at  Washington.  District  of  Columbia, 
in  triplicate,  this  11th  day  of  December,  1985. 

For  the  United  States  Nuclear  Regulatory 
Commission. 
Nunzio ).  Palladino. 
Chairman. 

Done  at  Des  Moines,  Iowa,  in  triplicate, 
this  13th  day  of  December.  1985. 

For  the  State  of  Iowa. 
Terry  E.  Branstad. 
Governor.  ' 

Dated  at  Bethesda.  Maryland,  this  19th  day 
of  December.  1985. 

For  the  United  States  Nuclear  Regulatory 
Commis.sion. 
G.  Wayne  Kerr. 

Director  Office  of  Stale  Programs. 
|FR  Doc.  85-30916  Filed  12-30-85;  8:45  am] 

BILLING  CODE  75W.«1-M 


(Docket  No.  LRT;  ASL3P  No.  se-51*-4»  9P1 

Inquiry  Into  ThrM  Mile  Island  Unit  2 
Leak  Rate  Data  raislllcstlon; 
Appointment  of  Presiding  Board  To 
Conduct  a  Legiaiative  Hearing 

December  20. 1965. 

Pursuant  to  the  Commission's  Order 
and  Notice  of  Hearing  dated  December 
la  1985  (CLI-8&-18].  a  Presiding  Board 
is  hereby  appointed  to  conduct  a  hearing 
and  to  render  a  recommended  decision 
concerning  the  facts  surrounding  the 
reactor  coolant  system  leak  rate  data 
falsifications  at  Three  Mile  Island.  Unit 
2  (TMl-2)  prior  to  the  March  28. 1979 
accident.  The  procedures  to  be 
employed  and  the  issues  to  be 
addressed  by  the  Presiding  Board  are 
set  forth  in  the  Commission's  Order 
which  provides  for  a  legislative  hearing. 
Except  as  noted  in  the  Commission's 
Order,  the  powers  and  procedures  set 
forth  in  Subpart  G  of  10  CFR  Part  2  shall 
not  apply  to  this  proceeding. 

The  names  and  addresses  of  the 
members  of  the  Presiding  Board  are: 

Administrative  Judge  James  L  Kelley. 
Chairman.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555 

Administrative  Judge  Glenn  O.  Bright, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555 

Administrative  Judge  Jerry  R.  Khne. 
Atomic  Safety  and  Licensing  Board 
Panel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Issued  at  Bethesda.  Maryland,  this  20tb  day 
of  December,  1985. 
B.  Paul  Cotter.  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
|FR  Doc.  85-30913  Filed  12-30-85;  8:45  am] 

BILLING  CODE  TSM-OI-H 


Regulatory  Guides;  Issuance  and 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRG  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and.  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  pro\ide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 


BEST  COPY  AVAILABLE 
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Regulatory  Guide  4.16,  Revision  1, 
"Monitoring  and  Reporting 
Radioactivity  in  Releases  of  Radioactive 
Materials  in  Liquid  and  Gaseous 
Effluents  from  Nuclear  Fuel  Processing 
and  Fabrication  Plants  and  Uranium 
Hexafluoride  Production  Plants," 
provides  methods  acceptable  to  the  NRC 
staff  for  developing  effluent  monitoring 
programs  and  from  monitoring  and 
reporting  effluent  data  by  licensees. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Jlules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  Copies  of  active  guides 
may  be  purchased  at  the  current 
Government  Printing  Office  price. 
Information  on  current  prices  may  be 
obtained  by  contacting  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082, 
telephone  (202J  275-2060  or  (202]  275- 
2171.  r 

(5  U.&C.  552(a)) 

Dated  at  Silver  Spring.  Maryland,  this  23rd 
day  of  December  1985. 

For  the  Nuclear  Regulatory  Commission. 

Denwood  F.  Ross, 

Deputy  Director.  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc  85-30915  Filed  12-30-85;  8:45  am) 

MLUNG  COOC  7$90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-14862;  File  No.  812-6262] 

Drexel  Burnham  Lambert  Inc.; 
Application  and  Temporary  Order 

December  2a  1985. 

Notice  is  hereby  given  that  Drexel 
Burnham  Lambert  Incorporated 
("Drexel"  or  the  "Applicant"),  filed  an 
application  on  December  18, 1985 
requesting  an  order  of  the  Commission 
pursuant  to  section  9(c)  of  the 
Investment  Company  Act  of  1940,  as 
amended  (the  "Act"),  exempting  Drexel 
from  the  provisions  of  Section  9(a)  of  the 
Act  in  respect  of  the  circumstances 
described  below  and  a  temporary 
exemption  from  section  9(a)  pending  the 
Commission's  determination  of  the 
application  for  a  permanent  exemption. 


Drexel  states  that  it  serves  as 
investment  adviser  and  distributor 
(principal  underwriter)  for  the  Drexel 
Burnham  Fund,  the  DBL  Cash  Fund  Inc., 
the  Drexel  Series  Trust,  the  DBL  Tax- 
Free  Cash  fund  Inc.  and  Benefactors 
Money  Market  Fund  Inc.,  and  Drexel  or 
affiliates  of  Drexel  serve  as  investment 
adviser  of  the  Maxim  Seres  Fund  Inc. 
and  the  Drexel  Bond-Debenture  Trading 
Fund  (collectively,  the  "Funds"),  each  of 
which  Drexel  states  is  an  investment 
company  registered  under  the  Act. 
Drexel  states  that  from  time  to  time  it 
acts  as  a  depositor  and  sponsor  for  unit 
investment  trusts  (the  "UITS") 
registered  as  investment  companies 
under  the  Act.  In  addition,  Drexel  states 
that  it  may  serve  as  an  investment 
adviser,  principal  underwriter  or 
depositor  for  other  registered  investment 
companies  in  the  future. 

Drexel  states  that  it  is  a  registered 
broker-dealer  and  registered  investment 
adviser.  Drexel  states  that  as  distributor 
(principal  underwriter)  for  the  Funds,  it 
engages  in  the  sale  and  redemption  of 
shares  of  the  Funds  with  their 
shareholders,  as  well  as  additional 
investors  in  the  Funds.  Drexel  also 
makes  a  secondary  market  for  units  of 
the  various  series  of  UlTs  it  has 
sponsored  and  anticipates  doing  so  with 
respect  to  UITs  sponsored  by  it  in  the 
future. 

Applicant  states  that  on  or  about 
December  19, 1985  Drexel  and  a 
managing  director  in  its  corporate 
finance  department,  Stanley  S.  Trotman, 
Jr.  ("Trotman"),  each  consented  to  the 
entry  of  a  final  judgment  and  order  of 
permanent  injunction  in  an  action 
commenced  by  the  Commission  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  entitled 
Securities  and  Exchange  Commission  v. 
Drexel  Burnham  Lambert  Incorporated 
and  Stanley  S.  Trotman,  Jr..  85  Civ.  SW55. 
The  Commission's  complaint  alleged 
that  Applicant  and  Trotman  had 
violated  sections  17(a)(2)  and  17(a)(3)  of 
the  Securities  Act  of  1933  in  connection 
with  Drexel's  due  diligence  investigation 
for  the  underwriting  of  approximately 
$25.6  million  of  securities  issued  by 
Flight  Transportation  Corporation 
("Flight")  in  June  1982.  Drexel  states 
that,  without  admitting  or  denying  any 
of  the  non-jurisdictional  allegations  in 
the  complaint,  it  and  Trotman  each 
consented  to  the  entry  of  a  final 
judgment  enjoining  and  restraining  them 
from  engaging  in  any  transaction, 
practice  or  course  of  business  in 
violation  of  sections  17(a)(2)  and  17(a)(3) 
of  the  Securities  Act  of  1933  in 
connection  with  the  offer  or  sale  of  any 
securities  and  providing  for  other 
equitable  relief  with  respect  to  due 


diligence  investigations  for  public 
securities  offerings  to  be  underwritten 
by  Drexel. 

Applicant  states  that  the  activities 
forming  the  basis  for  the  consents  to  the 
injunctions  took  place  during  the  period 
from  approximately  November  1981  to 
June  14, 1982,  during  which  time  Drexel 
acted  as  co-lead  manager  for  two  public 
offerings  of  Flight  securities. 

Applicant  states  that  on  June  18, 1982, 
the  Commission  halted  trading  in  Flight 
securities  and  commenced  an  injunctive 
action  against  Flight  and  its  chairman  in 
the  United  States  District  Court  for  the 
District  of  Minnesota.  Applicant  states 
that  on  June  23, 1982,  it  commenced  a 
class  action  in  the  District  Court  in 
Minnesota  against  Flight  and  others  on 
behalf  of  all  purchasers  of  Flight 
securities  in  the  two  June  1982  offerings. 
Applicant  slates  that  its  lawsuit  sought, 
inter  alia,  imposition  of  a  constructive 
trust  on  the  proceeds  of  those  offering 
for  the  benefits  of  the  purchasers. 
Applicant  states  that  as  a  result  of  the 
Commission's  prompt  commencement  of 
its  action  and  the  filing  of  Drexel's 
constructive  trust  claim,  most  of  the 
proceeds  of  these  offerings  were  seized 
from  a  bank  in  New  Jersey  and 
ultimately  placed  in  a  segregated 
account  under  the  supervision  of  the 
District  Court  in  Minnesota. 

Applicant  states  that  in  the  months 
that  followed,  several  civil  class  action 
lawsuits  were  commenced  in  the  District 
of  Minnesota,  in  many  of  which  Drexel 
was  named  as  a  defendant,  and  that  in 
April  1984,  Drexel  entered  into  a 
settlement  agreement  disposing  of  all 
claims  asserted  by  and  against  it  in 
connection  with  Flight.  Applicant  states 
that  the  net  effect  of  the  settlement  is 
that  Drexel  and  the  underwriting 
syndicates  for  those  offerings  have  paid 
$3,800,000  in  cash  to  settle  the  class 
actions  and  have  made  additional 
payments  to  settle  certain  other  claims 
against  them  that  were  prosecuted 
outside  the  District  of  Minnesota. 

On  Febniry  23. 1983,  the  Commission 
issued  a  formal  order  of  private 
investigation  entitled  In  the  Matter  of 
Trading  in  the  Securities  of  Flight 
Transportation  Corporation.  Applicant 
states  that  following  the  Commission's 
private  investigation  and  in  settlement 
thereof,  Drexel  and  Trotman  consented 
to  the  entry  of  the  above-referenced 
injunctions  without  admitting  or  denying 
any  of  the  non-jurisdictional  allegations 
of  the  Commission's  complaint. 

Applicant  states  that,  subsequent  to 
the  events  that  formed  the  basis  for  the 
consents,  it  conducted  a  comprehensive 
review  of  its  procedures  for  due 
diligence  investigations  in  connection 


JMI 
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with  public  offerings  and  implemented 
certain  changes  in  those  procedures, 
including  inter  alia,  placing  added 
emphasis  on  contacts  with  third  parties. 

Section  9(a)  of  the  Act.  insofar  as  it  is 
pertinent  here,  disqualiFies  any  person 
or  any  company  with  which  such  person 
is  affiliated  from  serving  or  acting  in  the 
capacity  of  an  investment  adviser, 
principal  underwriter  or  depositor  of 
any  registered  investment  company,  if 
such  person  has  been  permanently  or 
temporarily  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
any  security.  Applicant  does  not 
concede  that  the  injunctions  would 
disqualify  it  under  section  9(a)  of  the 
Act.  In  order,  however,  to  resolve  fully 
any  questions  as  to  the  applicability  of 
that  Section  and  in  full  compliance  with 
all  applicable  Federal  securities  laws. 
Applicant  has  submitted  this 
Application  pursuant  to  section  9(c)  of 
the  Act  for  exemption  from  the 
provisions  of  section  9(a). 

Section  9(c)  of  the  Act  provides  that 
upon  application,  the  Commission  shall 
grant  an  exemption  from  the  provisions 
of  section  9(a)  either  unconditionally  or 
on  appropriate  temporary  or  other 
conditional  basis  if  it  is  established  that: 
(a)  The  prohibitions  of  section  9(a),  as 
applied  to  a  specific  person,  are  unduly 
or  disproportionately  severe;  and  (b)  the 
conduct  of  that  person  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  protection  of  investors  to  grant  the 
application. 

In  support  of  its  position  that  the 
Commission  should  grant  Drexel  an 
exemption  from  the  provisions  of  section 
9(a)  of  the  Act,  Drexel  has  represented 
the  following: 

1.  The  allegations  of  the  Commission's 
complaint,  the  terms  of  the  injunctions 
and  the  facts  and  circumstances  to 
which  they  relate  in  no  way  involve  any 
activities  of  the  Funds,  Drexel's 
activities  on  behalf  of  the  Funds  or  the 
UITs  or  Drexel's  activities  with  respect 
to  any  of  its  other  investment  advisory 
or  brokerage  clients  and  customers. 
More  than  three  years  have  elapsed 
since  the  activities  alleged  in  the 
complaint  took  place. 

2.  The  injunctions  were  consented  to 
without  admitting  or  denying  the  non- 
jurisdictional  allegations  of  the 
complaint  and  without  consenting  to  the 
adjudication  of  any  wrongdoing  or 
liability. 

3.  Drexel  has  paid  substantial 
amounts  in  settlement  of  private  civil 
class  actiorw  and  other  actions  arising 
out  of  the  two  June  1982  public  offerings 
of  Flight  and  has  taken  steps  to  improve 
upon  the  due  diligence  investigations  it 
undertakes  in  connection  with  public 


securities  offerings  for  which  it  acts  as 
lead  underwriter,  including,  inter  alia, 
placing  added  emphasis  on  contacts 
with  third  parties. 

4.  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  Drexel  because 
they  would  deprive  the  Funds  of 
Drexel's  investment  advisory  and 
distribution  services  and  deprive  the 
UITs  of  Drexel's  market  making 
function.  The  prohibitions  of  section  9(a) 
could  thus  operate  significantly  to  the 
detriment  of  the  financial  interests  of 
the  Funds  and  Iheir  shareholders  and 
unitholder  of  the  UITs,  none  of  which 
was  affected  in  any  way  by  the  events 
that  gave  rise  to  the  complaint  and  the 
injunctions.  Trolman  is  not  involved  in 
the  activities  of  the  Funds  or  the  UITs  or 
in  the  activities  of  Drexel  and  its 
affiliates  in  connection  therewith. 

5.  The  prohibitions  of  section  9(a),  to 
the  extent  applicable,  would  unfairly 
deprive  Drexel  of  its  ability  to  serve  as 
an  investment  adviser,  principal 
underwriter  or  depositor  to  other 
registered  investment  companies  in  the 
future. 

6.  The  events  that  gave  rise  to  the 
complaint  and  the  injunctions  are  not 
such  as  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  Applicant's  application. 

7.  In  order  to  maintain  uninterrupted 
operations  of  the  Funds  and  the  UITs,  it 
is  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairiy  intended  by  the  policy  and 
provisions  of  the  Act  that  the  temporary 
exemption  requested  herein  be  issued 
forthwith. 

8.  In  making  this  application. 
Applicant  acknowledges,  understands 
and  agrees  that  this  application  and  any 
temporary  exemption  issued  herein  shall 
be  without  prejudice  to,  and  shall  not 
limit  the  Commission's  rights  in  any 
manner  with  respect  to,  any 
Commission  investigations  or 
enforcement  actions  pursuant  to  the 
Federal  securities  laws,  or  the 
consideration  by  the  Commission  of  any 
application  for  exemptions  from 
statutory  requirements,  including, 
without  limitation,  the  consideration  of 
the  instant  application  for  a  permanent 
exemption  pursuant  to  Section  9(c)  from 
the  provisions  of  section  9(a)  of  the  Act 
or  the  revocation  or  removal  of  any 
temporary  exemption  granted  in 
connections  with  this  application. 

9.  Applicant  haff  never  before  applied 
for  an  exemption  from  the  provisions  of 
section  9(a)  of  the  Act. 

10.  In  consenting  to  a  settlement  of  the 
Commission's  civil  action.  Applicant  has 
relied  on  an  agreement  by  the  Staff  of 


the  Commission  not  to  oppose  its 
application  for  temporary  and 
permanent  exemptions  from  the 
provisions  of  section  9(a)  of  the  Act, 
based  solely  on  the  injunctions. 

Accordingly,  the  application 
concludes  that  Applicant  believes  that 
granting  the  requested  order  and 
temporary  order,  pursuant  to  section 
9(c)  of  the  Act,  exempting  Drexel  from 
the  provisions  of  section  9(a)  of  the  Act. 
is  not  inconsistent  with  the  public 
interest  and  the  protection  of  investors 
and  the  purposes  fairly  intended  by  the 
policy  of  the  Act. 

The  Commission  has  considered  the 
matter  and  finds  that: 

(1)  The  prohibitions  of  section  9(a) 
may  be  unduly  or  disproportionately 
severe  as  applied  to  Drexel  in  this  case; 
and 

(2)  In  order  to  maintain  the 
uninterrupted  services  provided  by 
Drexel  to  the  Funds  and  the  UITs,  it  is- 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  Act,  that  a  temporary 
order  be  issued  forthwith. 

Accordingly,  it  is  hereby  ordered  that, 
pursuant  to  section  9(a)  of  the  Act, 
Drexel  be  and  hereby  is  granted  a 
temporary  exemption  from  the 
prohibitions  of  section  9(a)  of  the  Act 
resulting  from  the  injunctions  issued 
against  Drexel  and  Trotman.  pending 
final  determination  by  the  Commission 
of  the  application  for  an  order  granting 
an  exemption  from  those  prohibitions;  " 
provided,  however,  that  ths  temporary 
exemption  is  conditioned  upon 
Applicant's  compliance  with  its 
undertakings  as  set  forth  above. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
January  17. 1986  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  or  her  interest,  the  reasons 
for  such  request,  and  the  issues,  if  any. 
of  fact  or  law  proposed  to  be 
controverted,  or  he  or  she  may  request 
that  he  or  she  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Ptoof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  altonfiey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  in  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
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an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as'to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

By  the  Cummission. 
|ohn  Wheeler. 
Secretary. 
|FR  Doc.  85-30863  Filed  12-30-85:  a-45  am) 

MLLINO  COOC  M10-01-M 

|fl*i*M«  No.  3S-23960;  70-7193) 

Kingtport  Power  Co.  et  al.;  Proposed 
lisu«nce  and  Sale  of  Long-Term  Notes 
to  Bank.5  Under  Term  Loan 
Agreements 

I)f(.omb«T2'l.  1985. 

Kingsport  Power  Company 
( "Kipgsporf).  40  Franklin  Road.  S.W.. 
Roanoke,  Virginia  24011.  Michigan 
Power  Company  ("Michigan"),  P.O.  Box 
413,  Three  Rivers.  Michigan  49093.  Ohio 
Valley  Electric  Corporation  ("OVEC"). 
P.O.  Box  468.  Piketon.  Ohio  45661  and 
Wheeling  Electric  Company 
("Wheeling").  51  Sixteenth  Street, . 
Wheeling.  West  Virginia  26003 
(individually  and  collectively  hereafter 
"Declarant"  and  "Declarants"),  electric 
utility  subsidiaries  of  American  Electric 
Power  Company,  inc.  ("American").  1 
Riverside  Plaza.  Columbia,  Ohio  43215,  a 
registered  holding  company,  have  filed  a 
declaration  with  this  Commission 
pursuant  to  sections  6(a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rules  42(b)  and  50(a)(2) 
thereunder. 

OVEC  and  its  wholly  owned 
subsidiary.  Indiana-Kentucky  Electric 
Corporation,  operate  electric  generation 
facilities  for  the  principal  purpose  of 
supplying  electric  power  to  an  agency  of 
the  United  States  of  America.  The 
capital  stock  of  OVEC  is  jointly  owned 
by  American.  Allegheny  Power  System, 
Inc..  a  registered  holding  company,  and 
several  other  utility  companies,  which, 
pursuant  to  a  power  agreement,  provide 
supplemental  power  to.  and  purchase 
surplus  from.  OVEC  and  its  subsidiary. 

By  orders  dated  September  13, 1982, 
October  8, 1982,  December  21. 1982. 
December  22. 1982.  December  29. 1982 
and  March  23. 1983.  (HCAR  Nos.  22633, 
22663.  22791,  22797,  22805  and  22888, 
respectively)  the  Commission  authorized 
Kingport,  Michigan,  OVEC  and 
Wheeling  to  enter  into  fixed  rate  term 


loan  agreements  with  Citibank,  N.A. 
("Citibank")  for  up  to  $10  million  each. 

Declarants  request  authorization  to 
refinance  the  above  maturing  fixed  rate 
term  loan  agreements  with  Citibank  (the 
"Citibank  Agreements")  and  the 
unsecured  promissory  notes  thereunder 
by  each  issuing  up  to  $iaO0O,00O 
aggregate  principal  amount  of  unsecured 
promissory  notes  ("Notes")  in 
connection  with  borrowings  from  one  or 
more  commercial  banks,  pursuant  to 
proposed  Term  Loan  Agreements 
("Agreements"),  for  terms  of  not  less 
than  two  nor  more  than  ten  years.  The 
Notes  of  Kingsport.  OVEC  and 
Wheeling,  will  bear  interest  on  the 
unpaid  principal  amount  at  a  fixed  rate 
of  interest  not  greater  than  13%  per 
annum.  In  the  case  of  Michigan,  the 
Notes  would  bear  interest  at  one  of  the 
following  interest  rate  pricing  bases  to 
be  selected  by  Michigan:  (1)  A  fixed  rate 
of  interest  not  greater  than  13%  per 
annum  (the  "Ffxed  Rate").  (2)  A  fixed 
interest  rate  for  one,  two,  three  or  six 
months  equal  to  Vfe  of  1%  per  annum 
above  the  applicable  London  Interbank 
Offering  Rate  or  (3)  a  floating  interest 
rate  equal  to  the  bank's  prime  rate  (as 
defined  in  the  Agreement).  Michigan's 
Agreement  would  further  provide  that 
Michigan  could  switch  among  the  above 
pricing  bases  on  which  its  Notes  would 
bear  interest,  subject  to  certain 
exceptions,  provided  that  once  the  Fixed 
Rate  pricing  basis  was  selected  it  would 
irrevocably  be  the  interest  rate  of  its 
Notes  until  maturity. 

No  compensating  balances  shall  be 
maintained  or  fees  paid  in  the  form  of 
substitute  interest  by  the  Declarants 
under  the  Agreements.  The  Agreements 
further  specify  that,  in  the  event  a  Note 
is  paid  prior  to  maturity  in  whole  or  in 
part,  a  Declarant  shall  pay  a  fee  to  the 
lending  bank  calculated  to  reimburse  the 
bank  for  interest  lost,  if  any.  as  a  result 
of  the  prepayment.  Declarants  will  apply 
all  of  the  proceeds  of  the  Note  or  Notes, 
at  the  time  of  such  borrowings,  to  the 
repayment  of  maturing  notes  evidencing 
indebtedness  under  the  Citibank 
Agreements. 

The  declaration  and  any  amendments 
thereto  are  av.ailable  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  January  16. 1986,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  DC  20549, 
and  serve  a  copy  on  the  Declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit,  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 


issues  of  fact  or  (aw  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
John  Wheeler,  ^  ' 

Secretary. 
|FR  Doc.  85-30864  Filed  12-30-85:  8:45  am] 

BiUJNC  COOC  M10-01-M 


(Release  No.  IC-14863:  FMe  No.  812-6162) 

Prudential-Bache  Adjustable  Rate 
Preferred  Stock  Fund,  Inc.,  et  aL; 
Application  for  Order  Pertaining  to 
Exchange  Offers  and  Contingent 
Deferred  Sales  Loads 

December  20, 1985.  ' 

Notice  is  hereby  given  that  Prudential- 
Bache  Adjustable  Rate  Preferred  Stock 
Fund,  Inc.,"  Prudential-Bache  California 
Municipal  Fund.  Prudential-Bache 
Equity  Fund,  Inc.,  Prudential-Bache 
Global  Fund.  Inc..  Prudential-Bache 
Government  Plus  Fund,  Inc.,  Prudential- 
Bache  Government  Securities  Trust, 
Prudential-Bache  Growth  Opportunity 
Fund,  Inc.,  Prudential-Bache  High  Yield 
Fund,  Inc.,  Prudential-Bache  High  Yield 
Municipals.  Inc.,  Prudential-Bache 
MoneyMart  Assets  Inc.,  Prudential- 
Bache  Municipal  Series  Fund, 
Prudential-Bache  Option  Growth  Fund, 
Inc.,  Prudential-Bache  Quality  Income 
Fund,  Inc..  Prudential-Bache  Research 
Fund.  Inc..  Prudential-Bache  Tax-Free 
Money  Fund,  Inc.  and  Prudential-Bache 
Utility  Fund,  Inc.  (collectively,  "Funds") 
and  Prudential-Bache  Securities  Inc. 
("Prudential-Bache".  and  together  with 
"Funds  ".  "Applicants")  each  at  One 
Seaport  Plaza,  New  York,  NY  10292, 
filed  an  application  on  July  31, 1985,  and 
an  amendment  thereto  on  December  10, 
1985,  for  a  Commission  order  (i) 
pursuant  to  section  11(a)  of  the 
Investment  Company  Act  of  1940 
("Act")  permitting  certain  offers  of 
exchange  among  the  Funds  and  any 
future  funds  principally  distributed  by 
Prudential-Bache  and  (ii)  pursuant  to 
section  6(c)  of  the  Act  exempting  those 
exchanges  from  the  provisions  of  section 
22(d)  of  the  Act  to  permit  variation, 
deferral  or  waiver  of  any  otherwise 
applicable  contingent  deferred  sales 
load  ("CDSL").  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  made  therein,  which 
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are  summarized  below,  and  to  the  Act 
and  the  rules  thereunder  for  the  text  of 
the  relevant  provisions. 

Applicants  represent  that  each  Fund 
is  registered  as  an  open-end  investment 
company  under  the  Act.  Applicants  also 
state  that  Prudential-Bache  is  the 
principal  distributor  for  each  Fund  and 
maintains  a  continuous  public  offering 
of  the  shares  of  each  Fund  at  their 
respective  net  asset  values. 

Applicants  state  that  some  of  the 
Funds  impose  no  sales  load  ("No-Load 
Funds")  and  that,  pursuant  to  a 
Commission  order  issued  July  1, 1985 
(Investment  Company  Act  Release  No. 
14615),  some  of  the  Funds  may  impose  a 
CDSL  ("CDSL  Funds").  Applicants  also 
state  that  some  of  the  CDSL  Funds 
previously  imposed  an  initial  sales  load 
("Former  Load  Funds")  rather  than  a 
CDSL 

Applicants  propose  the  following 
transactions: 

(1)  Shares  of  any  CDSL  Fund  may  be 
exchanged  for  shares  of  any  other  CDSL 
Fund  without  imposition  of  a  CDSL  until 
subsequent  redemption,  at  which  time 
the  rate  of  the  CDSL  of  the  Fund  from 
which  the  shares  are  being  redeemed 
will  be  imposed  but  calculated  from  the 
date  of  the  initial  purchase  of  the 
exchanged  shares; 

(2)  Shares  of  any  CDSL  Fund  may  be 
exchanged  for  shares  of  a  No-Load  Fund 
without  imposition  of  the  CDSL  until 
subsequent  redemption,  at  which  time 
the  rate  of  the  CDSL  of  the  Fund  from 
which  the  shares  are  being  redeemed 
will  be  imposed  but  calculated  without 
regard  to  the  time  such  shares  were  held 
in  the  No-Load  Fund;  and 

(3)  Shares  of  a  Former  Load  Fund  may 
be  exchanged  for  shares  of  any  CDSL 
Fund  without  imposition  of  a  CDSL  at 
the  time  of  exchange  or  subsequent 
redemption.  Applicants  state  that  each 
exchange  would  be  subject  to  the 
minimum  investment  requirements  of 
the  Fund  shares  to  be  acquired. 
Applicants  submit  that  the  proposed 
exchanges  will  not  dilute  the  assets  of 
any  Fund. 

Applicants  request  an  order  under 
section  11(a)  of  the  Act  permitting  such 
exchanges  since  some  of  the  proposed 
exchanges  may  be  interpreted  to  be 
made  on  a  basis  other  than  relative  net 
asset  values.  In  support  of  this  request. 
Applicants  submit  that  the  proposed 
exchange  privileges  are  fair  and 
equitable  to  all  Fund  shareholders  and 
will  give  them  flexibility  in  their 
fmancial  planning.  Further,  Applicants 
represent  there  is  no  financial  incentive 
for  Prudential-Bache  representatives 
designed  to  encourage  the  proposed 
exchanges.  Applicants  also  request  an 
exemption  from  section  22(dJ  of  the  Act 


in  order  that  an  otherwise  applicable 
CDSL  may  be  varied,  deferred  or 
waived  as  described  above.  Applicants 
represent  that  they  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  Act 
in  connection  with  the  proposed 
variations,  deferrals  or  waivers  of  the 
CDSL  resulting  from  the  exchanges. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  January  14, 1980,  at  5:30  p.m.,  do  so 
by  submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon  an 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

John  Wheeler, 

Secretary. 

[FR  Doc.  85-^0865  Filed  12-30-85:  8:45  am) 

COM  MIO-OI-M 


(Release  No.  34-227401;  File  No.  SR-NYSE- 
85-46] 

Self-Regulatory  Organizations; 
Proposed  Rule  Changes  by  New  York 
Stock  Exchange,  Inc.,  Relating  to 
Amendments  to  Supplementary 
Material  to  Rules  451  and  465  Relating 
to  Reasonable  Rates  of 
Reimbursement  of  Member 
Organizations  in  Connection  With 
Proxy  and  Annual  Report  Mailings 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Executive  Act  of  1934, 15 
U.S.C.  78s(b){l),  notice  is  hereby  given 
that  on  December  20, 1985,  the  New 
York  Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  changes  as  described 
in  Items,  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  consist  of 
modifications  to  certain  rates  of 
reimbursement  as  specified  in 
Supplementary  Material  to  Rules  451 
and  485  identified  as  Par.  451.90— 
"Schedule  of  approved  charges  by 
member  organizations  in  connection 
with  proxy  solicitations"  and  Par. 
465.20 — "Mailing  charges  by  member 
organizations".  Specifically,  the  rule 
changes  propose  to: 

Increase,  effective  July  1, 1986,  the 
approved  reasonable  rate  of 
reimbursement  for  initial  mailings  of 
proxy  material  by  $.10  per  set  (from  $.50 
to  $.60  for  those  meetings  which  do  not 
include  a  proposal  which  requires 
beneficial  owner  instructions  and  from 
$.60  to  $.70  for  those  materials  which 
include  a  proposal  requiring  beneficial 
owner  instructions); 

Increase,  effective  January  1, 1986,  the 
approved  reasonable  rate  of 
reimbursement  for  follow-up  mailings  of 
proxy  material  by  $.10  per  set  (from  $.50 
to  $.60  for  a  selective  mailing  or  from 
$.30  to  $.40  for  a  non-selective  mailing); 

Increase,  effective  January  1. 1986,  the 
approved  reasonable  rate  of 
reimbursement  for  separately  mailed 
copies  of  annual  reports  by  $.10  per 
report  (from  $.10  to  $.20);  and 

Establish,  effective  January  1, 1986,  as 
a  reasonable  rate  of  reimbursement,  a 
minimum  charge  of  $3.00  per  issuer  for 
mailing  annual  reports. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  propsed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(1)  Purpose.  The  purpose  of  the 
proposed  rule  changes  is  to  modify 
certain  rates  set  forth  in  Rules  451  ad 
465  as  reasonable  rates  of 
reimbursement  for  the  forwarding  of 
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proxy  and  annual  report  mailings  to 
beneficial  shareowners. 

Member  organizations  who  possess  or 
control  stock  for  their  customers  who 
are  beneficial  owners  of  securities  are 
required  by  the  rules  of  the  Exchange  to 
transmit  proxy  soliciting  material, 
interim  reports,  and  other  material  to 
each  beneficial  owner  whenever  the 
issuer  or  other  person  shall  furnish  the 
material  and  give  satisfactory  assurance 
that  it  will  reimburse  member 
organizations  for  all  out-of-pocket 
expenses,  including  reasonable  clerical 
expenses. 

The  processing  and  transmitting  of 
proxy  material  and  the  tabulation  of 
votes  demand  a  substantial  amount  of 
clerical  work  by  the  member 
organizations.  Member  organizations 
must  be  prepared  to  treat  each  proxy 
solicitation  or  other  transmittal  of 
material  as  an  individual  exercise 
demanding  adherence  to  detailed 
corporate  instructions.  In  most  instances 
time  is  of  the  essence,  since  there  is  a 
hmited  period  during  which  material 
received  must  be  mailed  to  beneHcial 
owners  and  their  votes  received, 
tabulated  and  sent  to  the  issuers  in 
advance  of  the  stockholders'  meeting 
date.  Exchange  rules  require  each 
member  to  maintain  detailed  records  of 
the  receipt  and  mailing  of  proxy 
material  and  to  record  the  receipt  of 
voting  instructions  from  beneHcial 
owners. 

The  Exchange  has,  since  1952, 
published  rates  of  reimbursement  it 
deems  reasonable.  The  satisfactory 
assurance  of  payment  by  an  issuer  of 
these  rates  obligates  the  member 
organization  to  transmit  the 
communications  to  the  beneficial 
owners  for  whom  it  holds  securities  of 
the  issuer.  Member  organizations  may 
seek  reimbursement  at  rates  less  than 
the  approved  rates  or,  with  prior 
notification  to  and  the  consent  of  the 
person  soliciting  proxies  or  the 
company,  may  seek  reimbursement  at 
rates  higher  than  the  approved  rates. 

(2)  Basis.  The  statutory  basis  for  the 
proposed  rule  changes  is  section  6(b)(5] 
of  the  Securities  Exchange  Act  of  1934 
as  amended  ("the  Act")  which,  among 
other  things,  requires  Exchange  rules  to 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest:  and 
not  be  designed  to  permit  unfair 


discrimination  between  customers, 
issures,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  the  Act  matters  not  related 
to  the  purposes  of  the  Act  or  the 
administration  of  the  Exchange. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  changes  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants,  or  Others 

The  Securities  Industry  Associaton, 
through  its  Operations  Committee,  has 
endorsed  the  changes. 

The  American  Society  of  Corporate 
Secretaries,  through  its  Securities 
Industry  Committee,  had  no  objection  to 
the  changes. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rules  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  resi^ect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communication  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  capition  above  and 
should  be  submitted  by  January  21, 1986. 

For  the  Commission  by  Division  of  Market 
Regulation,  pursuant  to  delegated  authority. 

Dated:  December  23. 1985. 
|ohn  Wheeler, 
Secretary. 
|FR  Doc.  85-30866  Filed  12-30-85;  8:45  am) 

MLLIMG  COOC  WIO-OI-M 


DEPARTMENT  OF  STATE 
(Public  Notice  CM-8/9211 

National  Committee  of  the  U.S. 
Organization  for  the  International 
Radio  Consultative  Committee; 
Meeting 

The  Department  of  State  announces 
that  the  National  Committee  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
meet  on  January  21, 1986,  at  1:30  p.m.  in 
Room  1107.  Department  of  State.  2201  C 
Street,  NW.,  Washington,  DC. 

The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.S.  CCIR 
activities:  provides  advice  on  matters  of 
policy  and  positions  in  preparation  for 
CCIR  Plenary  Assemblies  and  meetings 
of  the  international  study  groups:  and 
recommends  the  disposition  of  proposed 
U.S.  contributions  to  the  international 
CCIR  which  are  submitted  to  the 
Committee  for  consideration. 

The  main  purposes  of  the  meeting  will 
be: 

1.  Review  of  the  Final  Study  Group 
meetings  (September-November,  1985); 

2.  Review  of  national  and 
international  CCIR  activities  (e.g.. 
Interdepartment  Radio  Advisory 
Committee  (IRAC)  Ad  Hoc  Group  on 
CCIR  Matters.  Space  World 
Administrative  Radio  Conference 
(WARC)  intersessional  program,  and 
Mobil  WARC  preparations: 

3.  Preparations  for  the  CCIR  Plenary 
Assembly  in  May,  1986: 

4.  Other  business. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Richard  Shrum,  Department  of  State, 
Washington,  DC;  telejrfione  (202)  632- 
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2592.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  December  19. 198S. 
Richafd  E.  Shrum, 

Chairman,  U.S.  CCIR  National  Committee. 
|FR  Doc.  85-30861  Filed  12-30-85;  8:45  am) 

WLUNQ  CODE  4710-07-M 


(Public  Notice  CM  S/923) 

State  Department— American  Private 
Sector  Overeeas  Security  Advisory 
Council;  Meeting 

Under  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  dated  October  6. 1972.  the 
Department  of  State  announces  an  open 
meeting  of  the  State  Department- 
American  Private  Sector  Overseas 
Security  Advisory  Council  on  January 
23. 1986  at  9:30  A.M.  in  Room  1105.  U.S. 
Department  of  State.  The  agenda  will 
include  committee  reports,  a  discussion 
of  travel  advisories,  potential 
educational  programs  and  a  progress 
report  on  the  activities  of  the  Council.  • 

Members  of  the  public  will  be 
welcome  up  to  the  seating  capacity  of 
the  room.  The  Chairman  will  entertain 
comments  from  the  general  public  as 
time  permtis.  Access  to  the  Department 
of  State  is  controlled.  In  this  regard, 
please  use  the  "C"  Street  (diplomatic) 
entrance  to  the  Department  of  State. 
Members  of  the  general  public  planning 
to  attend  the  meeting  should  contact  in 
advance  Ms.  Alice  Johnson.  Overseas 
Security  Advisory  Council.  U.S. 
Department  of  State.  Washington.  DC 
20520.  phone:  (202)  653-5220  to  arrange 
for  attendance.  ' 

Dated:  December  23. 1985. 
David  C.  Fields. 

Director  of  the  Diplomatic  Security  Service. 
|FR  Doc.  85-30860  Filed  12-30-85;  8:45  am] 

BILUNO  CODE  4710-24-M 


[Public  Notice  CM-8/922] 

Study  Group  D  of  the  U.S.  Organization 
for  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  January 
24. 1986  at  9:30  a.m.  in  Room  1105, 
Department  of  State.  2201  C  Street,  NW.. 
Washington.  DC. 


The  agenda  of  this  meeting  is  as 
follows: 

1.  Report  on  Rapporteurs  meeting: 

2.  Consideration  of  Contributions  to 
Study  Group  VII  meeting  February  10- 
21. 1986; 

3.  Any  other  business. 
Members  of  the  general  public  may 

attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled.  All  persons  wishing  to  attend 
the  meeting  should  contact  the  office  of 
Earl  Barbely.  Department  of  State. 
Washington.  DC.  telephone  (202)  632- 
6700.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  December  23. 1965. 
Earl  S.  Barbely. 

Director.  Office  of  Technical  Standards  and 

Development. 

|FR  Doc.  85-30862  Filed  12-30-85:  8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  ExMbition;  Determination 

agency:  United  States  Information 
Agency. 

action:  Modification  of  notice. 

SUMMARY:  The  United  States 
Information  Agency  is  modifying  a 
notice  found  at  49  FR  10766.  (March  22. 
1984)  and  modified  at  49  FR  34122 
(August  28, 1984)  regarding  immunity 
from  judicial  seizure  for  the  painting. 
'The  Flaying  of  Marsyas"  by  Titian,  on 
loan  to  the  National  Gallery,  by 
changing  the  dates  of  the  exhibit  from 
September  1. 1984  to  February  1. 1985,  to 
January  17. 1986  to  April  30. 1986. 
EFFECTIVE  DATE:  The  modification  is 
effective  December  31. 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merry  Lymn,  Office  of  General  Counsel, 
United  States  Information  Agency.  400 
"C"  Street,  SW.,  Washington,  DC  20547. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Information  Agency  is 
modifying  a  notice  published  at  49  FR 
10768  (March  22. 1984)  and  modified  at 
49  FR  34122  (August  28, 1984).  The  tiotice 
rendered  immune  from  Judicial  process 
the  painting:  "The  Flaying  of  Marsyas" 
by  Titian,  on  loan  to  the  National 


Gallery.  The  exhibit  lent  by  the  National 
Gallery  of  Art.  Kromeriz, 
Czechoslovakia  was  origina'lly 
scheduled  from  March  23. 19B4  to 
September  3. 1984  and  rescheduled  to 
September  1, 1984  to  February  1. 1965. 
The  exhibit  is  again  rescheduled  and 
will  take  place  January  17. 1966  to  April 

30. 1986.  Therefore  the  Hnal 

determination  published  in  the  Federal 

Register  is  modified  to  reflect  the  change 

in  dates. 

Tboma*  E.  Harvey. 

General  Counsel  and  Congressional  Uaiaon. 

United  States  Information  Agency. 

[FR  Doc  85-30877  Filed  12-30-85:  8:45  am) 
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VETERANS  ADMINISTRATION 

Veterans  Administration  Medical 
Center  (VAMC),  Hampton,  VA. 
Additional  Floor  NHCU;  Findhig  of  No 
Significant  Intpact 

The  Veterans  Administration  (VA) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  the  proposed  construction 
of  a  112-Bed  Nursing  Home  Care  Unit  at 
the  Veterans  Administration  Medical 
Center  (VAMC).  Hampton.  Virginia,  and 
has  determined  that  the  potential 
environmental  impacts  will  be  minimal 
from  the  development  of  this  project 

The  proposed  project  is  a  second  floor 
addition  to  the  existing  120-Bed  Nursing 
Home  Care  Unit  (Building  No.  146).  The 
facility  will  provide  space  for  112  beds 
and  support  services  in  approximately 
43.380  gross  square  feet. 

There  are  no  anticipated  long-term 
environmental  impacts  associated  with 
this  subject.  Short-term  impacts 
associated  with  the  construction  process 
will  affect  air  quality,  noise  levels  and 
solid  waste  disposal. 

The  VA  will  adhere  to  all  applicable 
Federal.  State,  and  local  environmental 
regulations  during  construction  and 
operation  of  this  project. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
considerations  of  both  context  and 
intensity  as  defined  by  the  Council  on 
Environmental  Quality,  (40  CFR  1506.27). 

An  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations. 
§§  1501.3  and  1508.9.  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
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based  upon  the  information  in  this 
assessment. 

The  assessment  is  being  placed  for 
public  examination  at  the  Veterans 
Administration,  Washington,  DC. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Director,  CHTice  of  Environmental 
Affairs  (088A),  Room  512,  Veterans 
Administration,  811  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  38ft- 
3717.  Questions  or  requests  for  single 
copies  of  the  Environmental  Assessment 
may  be  addressed  to  the  above  ofnce. 

Dated:  December  17, 1985. 
Everett  Alvarez,  Jr. 
Deputy  Administrator. 
|FR  Doc  85-30868  Filed  12-30-65:  8:45  amj 

■HJJNG  CODE  •330-01-M 


(   • 


SSil7 


Sunshine  Act  Meetings 


Fad«aal 

Vol.  Sa  No.  251 

Tuesday,  December  31.  1985 


This  seclion  cH  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the   "Government   in   the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


CONTENTS 

Federal   Deposit  Insurance  Corpora- 
tion  — 

Federal  Reserve  System 

Nuclear  Regulatory  Commission 


1 
2 
3 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  4:37  p.m.  on  Friday,  December  20, 
1985,  the  Board  of  Directors  of  the 
.  Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  (1)  receive  bids  for 
the  purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  State  Bank  of  Frost, 
Frost,  Minnesota,  which  was  closed  by 
the  Deputy  Commissioner  of  Commerce 
for  the  State  of  Minnesota  on  Friday, 
December  20. 1985;  (2)  accept  the  bid  for 
the  transaction  submitted  by  Frost  State 
Bank,  Frost,  Minnesota,  a  newly- 
chartered  State  nonmember  bank;  (3) 
approve  the  applications  of  Frost  State 
Bank,  Frost.  Minnesota,  for  Federal 
deposit  insurance  and  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  deposits  made  in 
State  Bank  of  Frost,  Frost,  Minnesota; 
and  (4)  provide  such  fmancial 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c)(2)).  as  was  necessary  to 
facilitate  the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Irvine 
H.  Sprague  (Appointive),  seconded  by 
Mr.  M.  Joe  Selby,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(6),  (c)(8).  (c)(9)(A)(ii). 


and  (c)(9)(B)  of  the  '^Government  in  the 

Sunshine  Act"  (5  U.S-C.  552b(c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  recessed  at  4:39  p.m., 
and  at  10:18  p.in.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors  (1)  received  bids  for  the 
purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  First  City  Bank, 
Glendale,  California,  which  wa«  closed 
by  the  Superintendent  of  Banks  for  the 
State  of  California,  on  Friday,  December 
20. 1985:  (2)  accepted  the  bid  for  the 
transaction  submitted  by  Sterling  Bank. 
Los  Angeles.  California,  an  insured  State 
nonmember  bank;  (3)  approved  the 
application  of  Sterling  Bank,  Los 
Angeles,  California,  for  consent  to 
purchase  certain  assets  of  an  assume 
the  liability  to  pay  deposits  made  in 
First  City  Bank.  Glendale.  California, 
and  for  consent  to  establish  the  two 
offices  of  First  City  Bank  as  branches  of 
Sterling  Bank;  and  (4)  provided  such 
fmancidl  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1823(c)(2)),  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction. 

In  reconvening  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Irvine.  H.  Sprague  (Appointive), 
seconded  by  Mr.  Michael  A.  Mancusi, 
acting  in  the  place  and  stead  of  Director 
Robert  L.  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practible;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B). 

Dated:  December  23, 1985. 
Federal  Deposit  Insurance  Corporation. 
|anel  M.  Reddish, 
Assistant  Executive  Secretary. 
|FR  Doc.  85-30970  Filed  12-27-85;  11:18  am) 
BILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 


TIME  AND  DATE:  lliD  BML.  Monday. 
January  6. 1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW.,  Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIOEIIEO: 

1.  Personnel  actions  (appointineiHs. 
promotions,  assignments,  reassigntnenla.  aad 
salary  sctioiu)  involviiig  individiwil  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  I 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.,  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  27. 1985. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  85-31019  Filed  12-Z7-8S:  3:50  pm| 

BtUJNG  CODE  SZW-OI-M 

3 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  30. 1965. 
January  6, 13,  and  20, 1986. 

PLACE:  Commissioners'  Conference 
Room,  1717  H  Street.  NW..  Washington. 
DC. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSmERCO: 

Week  of  December  30 

Thursday.  /anuary2 

3:30  p.m.:  Affirmation  Meeting  (Public 
Meeting)  (if  needed). 

Week  of  January  6 — ^Tentative 

Monday,  January  6 

2:00  p.m.:  Discussion  of  Management- 
Organization  and  Internal  Personnel  Matters 
(Closed— Ex.  2  &  6). 

Tuesday.  January  7 

10«)  a.m.:  BrieFing  by  Staff  on  TVA 
CorporalP  f^'an  (Public  Meeting). 

2M  p.in    italus  BrieHng  on  Fermi  (Open/ 
Portion  n.^y  be  Closed — Eji.  5  47). 

Thursday,  January  9 

10:00  a.m.:  Briefing  by  TVA  on  Corporate 
Plan  (Public  Meeting). 
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2M)  p.m.:  Brieflng  by  Executive  Branch 
(Closed— Ex.  1). 

4.-00  p.in.:  Affirmation  Meeting  (Public 
Meeting)  (if  needed). 

Friday.  January  10 

2:00  p.m.:  BrieHng  by  Executive  Branch 
(Closed— Ex.  1)  (Tentative). 

Week  of  January  13 — ^Tentative 

Monday,  January  13 

10:00  a.m.:  Discussion/Possible  Vote  on 
Full  Power  Operating  License  for  Millstone-3 
(Public  Meeting). 

Tuesday.  January  14 

lOKX)  a.m.:  Briefing  by  CPU  on  TMI-2 
Cleanup  (Public  Meeting). 

2.-00  p.m.:  Staff  Briefing  on  Integrated 
Safety  assessment  Program  (ISAP)  (Public 
Meeting). 


Thursday,  January  16 

2.-00  p.m.:  Affirmation  Meeting  (Public 
Meeting)  (if  needed). 

Friday,  January  17 

lOKn  a.m.:  Discussion  of  Revisions  to  NRC 
Sunshine  ^ct  Regulations  (Public  Meeting). 

Week  of  January  20 — ^Tentative 

Tuesday.  January  21 

2.-00  p.m.:  Briefing  on  Status  of  Report  of 
Task  Force  on  Technical  Specifications 
(Public  Meeting). 

Wednesday,  January  22 

2:00  p.m.:  Discussion  of  Management/ 
Organization  and  Internal  Personnel  Matters 
(closed— Ex.  2  »  6). 


v.; 


;      -^ 


Thursday,  January  23 

lOHX)  a.m.:  Briefing  by  INPO  (Public 
Meeting). 

2MQ  p.m.:  Affirmation  Meeting  (Public 
Meeting)  (if  needed). 

To  verify  the  status  of  meetings  call 
(recording}— (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 
information:  Julia  Corrado  (202)  634- 
1410. 

Diited:  December  27. 1985. 
JuUa  Corrado, 
Office  of  the  Secretary. 
|FR  Doc.  85-30742  Filed  ia-27-85;  3:38  pm| 
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DEPARTMENT  OF  THE  TREASURY 
Intmmal  Revenue  Service 
26CFR  Parti 

(TiX  80651 

IfKome  Taxes;  Partner's  DistrflMitive 
Share 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  flnal 
Income  Tax  Regulations  under  section 
704(b)  of  the  Internal  Revenue  Code  of 
1954,  relating  to  the  determination  of  a 
partner's  distributive  share  of 
partnership  income,  gain,  loss, 
deduction,  or  credit  (or  item  thereof).  It 
reflects  certain  changes  made  to  the  law 
by  the  Tax  Reform  Act  of  1978.  These 
final  regulations  provide  taxpayers  with 
the  guidance  needed  to  comply  with  the 
law. 

date:  The  amendments  are  effective  for 
partnership  taxable  years  beginning 
after  December  31, 1975. 
FOR  FURTHER  INFORMATION  CONTACT: 

)ohn  G.  Schmalz  of  the  Legislation  and 
Regulations  Division,  ORice  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  ATTN:  CC:LR:T  202-566-3297. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  9, 1983.  the  Federal  Register 
published  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  704(b)  of  the  Internal 
Revenue  Code  of  1954.  The  amendments 
were  proposed  to  conform  the 
regulations  to  section  213(d)  of  the  Tax 
Reform  Act  of  1976  (95  Stat.  1548). 
Numerous  written  comments  were 
submitted  during  the  comment  period, 
and  a  public  hearing  was  held  on  May  4, 
1983.  After  consideration  of  all 
comments  regarding  the  proposed 
regulations,  these  regulations  are 
adopted  as  revised  by  this  Treasury 
decision.  This  Treasury  decision 
reserves  S  1.704-l(b){4)(iv),  relating  to 
allocations  attributable  to  nonrecourse 
debt,  with  respect  to  which  the  March  9, 
1983,  notice  of  proposed  rulemaking 
remains  outstanding. 

Explanation  of  the  Provisions 

Section  704(b),  as  amended  by  the 
Tax  Reform  Act  of  1976,  provides  that  a 
partner's  distributive  share  of  income, 
gain,  loss,  deduction,  or  credit  (or  item 
thereof)  is  determined  in  accordance 
with  such  partner's  interest  in  the 
partnership  (determined  by  taking  into 


account  all  facts  and  circumstances)  if 
either  the  partnership  agreement  does 
not  provide  for  the  distributive  share,  or 
the  allocation  to  the  partner  under  the 
partnership  agreement  does  not  have 
substantial  economic  e^ect. 

The  final  regulations  provide  rules 
and  examples  relating  to  the  substantial 
economic  eUeci  test  and  to  the 
determination  of  a  partner's  interest  in 
the  partnership.  An  allocation  that  does 
not  meet  the  substantial  economic  effect 
test  will  not  be  disturbed  if  it  is 
consistent  with  the  partners'  interests  in 
the  partnership.  Special  rules  provide 
that  certain  allocations  will  be  deemed 
to  be  in  accordance  with  the  partners' 
interests  in  the  partnership. 

Substantial  Economic  Effect 

The  Hnal  regulations  provide  that  the 
determination  of  whether  an  allocation 
has  substantial  economic  effect  involves 
a  two-part  test.  Under  the  first  part  of 
the  test,  the  allocation  must  have 
economic  eH'ect.  This  means  that  in  the 
event  there  is  an  economic  beneHt  or 
burden  that  corresponds  to  an 
allocation,  the  partner  receiving  such 
allocation  will  receive  such  benefit  or 
bear  such  burden.  Generally,  an 
allocation  will  not  have  economic  effect 
unless  the  partners'  capital  accounts  are 
maintained  properly,  liquidation 
proceeds  are  required  to  be  distributed 
in  accordance  with  the  partners'  capital 
account  balances,  and,  following  the 
distribution  of  such  proceeds,  partners 
are  required  to  restore  any  deficits  in 
their  capital  accounts  to  the  partnership. 

The  Hnal  regulations  provide  rules 
concerning  the  sufficiency  of  a  partner's 
obligation  to  restore  the  deficit  balance 
in  his  capital  account  to  the  partnership. 
With  respect  to  this  deficit  makeup 
requirement,  the  regulations  make  clear 
that  the  obligation  to  restore  need  not  be 
unlimited.  If  certain  other  requirements 
are  satisfied,  an  allocation  of  loss  or 
deduction  to  a  partner  that  creates  or 
increases  a  deficit  balance  in  such 
partner's  capital  account  will  be 
respected  so  long  as  such  deficit  balance 
does  not  exceed  the  dollar  amount  that 
such  partner  is  obligated  to  restore. 

The  final  regulations  also  provide  for 
an  economic  effect  equivalence  test 
under  which  allocations  have  economic 
eHect  even  though  capital  accounts  are 
not  maintained  in  accordance  with  the 
regulations  so  long  as  the  same  results 
as  would  be  obtained  under  a  capital 
account  analysis  are  produced  in  all 
possible  cases. 

Under  the  second  part  of  the  two-part 
test,  the  economic  effect  of  the         • 
allocation  must  be  substantial.  The 
general  rules  under  this  second  test 
require  that  the  allocation  have  a 


UMI 


reasonable  possibility  of  affecting  the 
dollar  amounts  to  be  received  by  the 
partners,  independent  of  tax 
consequences.  Furthermore,  these 
general  rules  provide  that  an  allocation 
is  insubstantial  if,  as  a  result  of  the 
allocation,  the  after-tax  economic 
consequences  of  at  least  one  partner 
may,  in  present  value  terms,  be 
enhanced,  and  there  is  a  strong 
likelihood  that  the  after-tax  economic 
consequences  of  no  partner  will,  in 
present  value  terms,  be  diminished.  The 
final  regulations  provide  specifically 
that  allocations  are  insubstantial  if  they 
merely  shift  tax  consequences  within  a 
partnership  taxable  year  or  are  likely  to 
be  oflset  by  other  allocations  in 
subsequent  taxable  years. 

Capital  Accounts 

The  final  regulations  provide  rules 
concerning  the  proper  determination 
and  maintenance  of  the  partners'  capital 
accounts.  Under  these  rules  a  partner's 
capital  account  must  be  increased  by 
the  amount  of  money  contributed  by 
such  partner  to  the  partnership  and 
allocations  to  such  partner  of  income 
(including  tax-exempt  income]  and  gain, 
and  must  be  decreased  by  the  amount  of 
money  distributed  to  such  partner  by  the 
partnership  and  allocations  to  such 
partner  of  loss,  deduction,  and  section 
705(a)(2](B]  expenditures.  In  the  case  of 
contributed  property  and  property 
distributed  in  kind,  the  regulations  adopt 
a  fair  market  value  approach.  Thus,  a 
partner's  capital  account  must  be 
increased  by  the  fair  market  value  of  the 
property  he  contributes  to  the 
partnership  (rather  than  its  adjusted  tax 
basis)  and  must  be  decreased  by  the  fair 
market  value  of  property  distributed  to 
him  by  the  partnership.  Consistent  with 
these  rules,  the  final  regulations  require 
a  preliquidation  adjustment  to  be  made 
to  capital  accounts  to  reflect  unrealized 
appreciation  or  depreciation  in  the  value 
of  distributed  property. 

The  final  regulations  also  permit 
adjustments  to  the  partners'  capital 
accounts  to  refiect  unrealized 
appreciation  or  depreciation  in 
partnership  property  in  connection  with' 
the  acquisition  of  an  interest  from  the 
partnership  and  the  disposition  of  an 
interest  to  the  partnership,  and  in 
certain  other  specified  circumstances. 
Additional  rules  provide  for  adjustments 
to  the  partners'  capital  accounts  to 
reflect  basis  adjustments  under  section 
48(q),  syndication  expenses  under 
section  709,  disallowed  losses  under 
sections  267(b}  and  707(b).  transfers  of 
partnership  interests,  section  754 
elections,  and  depletion,  gain,  and  loss 
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in  respect  of  partnership  oil  and  gas 
properties. 

The  final  regulations  provide 
examples  relating  to  the  substantial 
economic  effecl  test.  To  the  extent  an 
allocation  fails  the  substantial  economic 
effect  test  and  is  inconsistent  with  the 
partners'  interests  in  the  partnership,  it 
will  be  reallocated  in  accordance  with 
the  partners'  interests  in  the  partnership. 

Partner's  Interest  in  the  Partnersliip 

Section  704(b)  provides  that  a 
partner's  interest  in  the  partnership  shall 
be  determined  by  taking  into  account  all 
the  facts  and  circumstances.  The  Hnal 
regulations  provide  rules  and  examples 
for  determining  a  partner's  interest  in 
the  partnership.  Under  the  fmal 
regulations  a  partner's  interest  in  the 
partnership  is  to  be  determined  with     -•' , 
reference  to  the  underlying  economic 
arrangement  of  the  partners  relating  to 
the  particular  allocation  under 
consideration.  If  that  economic 
arrangement  cannot  be  determined, 
each  partner's  interest  in  the  partnership 
is  presumed  to  be  equal.  The  examples 
contained  in  the  fmal  regulations 
specify,  in  certain  situations,  the 
partners'  interests  in  the  partnership. 

Special  Rules 

The  Hnal  regulations  contain  special 
rules  concerning  allocations  of  tax 
credits,  allocations  of  excess  percentage 
depletion,  and  allocations  of  tax  items 
where  there  has  been  a  revaluation  of 
partnership  property.  Allocations  made 
in  accordance  with  these  special  rules 
are  deemed  to  be  in  accordance  with  the 
partners'  interests  in  the  partnership. 
Finally,  the  regulations  contain  rules  for 
determining,  in  certain  instances,  the 
partners'  allocable  shares  of  adjusted 
basis  and  amount  realized  under  section 
613A(c)(7)(D). 

Public  Comments  and  Changes  in 
Response  to  Public  Comments^ 
Effective  Date 

Several  public  comments  questioned 
the  statement  in  the  proposed 
regulations  that  the  fundamental 
principles  of  the  rules  contained  therein 
relating  to  substantial  economic  e^ect 
would  be  applicable  to  taxable  years 
beginning  after  December  31, 1975.  The 
effective  date  rules  have  been  clarified 
in  the  final  regulations  to  make  clear 
that  the  detailed  requirements  contained 
in  the  regulations  concerning  the 
maintenance  of  capital  accounts  are  not 
mandated  for  taxable  years  beginning 
before  May  1, 1986.  The  final  regulations 
provide  that,  for  taxable  years  beginning 
after  December  31, 1075.  but  before  May 
1, 1986,  an  allocation  that  does  not  have 
substantial  economic  effect  under  the 


flnal  regulations  nevertheless  may  have 
substantial  economic  e^ect  under 
section  704(b),  as  interpreted  by  case 
law  prior  regulations,  and  the  legislative 
history  of  the  Tax  Reform  Act  of  1976.  In 
addition,  in  order  to  permit  existing 
partnerships  to  begin  complying  with 
the  capital  accounting  rules  contained  in 
the  final  regulations  for  futtire  taxable 
years,  the  final  regulations  allow 
existing  partnerships  to  restate  their 
capital  accounts,  as  of  the  beginning  of 
their  first  taxable  year  for  which  the 
final  regulations  are  effective,  to  reflect 
the  manner  in  which  partnership 
property  would  be  distributed  if  the 
partnership  were  liquidated  at  that  time. 

Allocations  Attributable  to  Nonrecourse 
Debt 

Several  comments  suggested  that  the 
so-called  minimum  gain  rule  contained 
in  the  proposed  regulations  was  too 
restrictive.  These  comments  contended 
that  allocations  attributable  to 
noiuecourse  debt  should  be  permitted 
(without  reference  to  minimum  gain)  to 
the  extent  the  value  of  the  property 
securing  such  debt  exceeds  the  balance 
of  the  debt.  Other  comments  urged  that 
the  nonrecourse  rule  was  too  lenient 
and  that,  under  the  statute,  deductions 
attributable  to  nonrecourse  debt  must 
follow  the  partners'  interests  in  the 
partnership.  These  comments  asserted 
that  the  minimum  gain  rule  was 
inconsistent  with  such  interests  and 
proposed  alternative  measurements 
which  the  commentators  felt  would  be 
more  indicative  of  the  partners'  interests 
in  the  partnership.  In  addition,  some 
comments  pointed  out  certain  technical 
deficiencies  in  the  proposed  regulations. 
The  Treasury  Department  and  the 
Internal  Revenue  Service  are  still 
considering  the  issues  raised  by  these 
comments  and,  accordingly,  have 
decided  to  defer  any  action  on  the 
portion  of  the  proposed  regulations 
concerning  allocations  attributable  to 
nonrecourse  debt. 

Application  of  Profit  Motive  Test  at  the 
Partner  Level 

Several  comments  criticized  the 
inference  in  the  proposed  regulations 
that  the  profit  motive  test  of  section  183 
would  be  applied  at  the  partner  level  for 
purposes  of  determining  the 
deductibility  of  a  partner's  share  of 
partnership  losses  or  expenses.  Since 
the  Treasury  Department  and  the 
Internal  Revenue  Service  agree  that  it  is 
inappropriate  to  decide  in  these 
regulations  whether  sectioq  183  applies 
at  the  partner  level,  the  reference  to 
section  183  is  deleted  and  replaced  with 
the  case  law  requirement  that  the 
partner  receiving  an  allocation  have  a 


bona-fide  motive  for  economic  gain, 
independent  of  tax  consequences. 

Interaction  Between  Section  7M(b)  and 
Section  7D4(c) 

Several  comments  concerned  the 
relationship  between  the  proposed  rules 
relating  to  allocations  under  section 
704(b)  and  the  rules  under  section  704(c) 
relating  to  the  determination  of  the 
partners'  distributive  shares  of  certain 
tax  items  with  respect  to  contribaled 
property.  Specifically,  some  comments 
criticized  the  general  rule  in  the 
proposed  regulations  that  contrilnited 
property  be  reflected  in  capital  accounts 
at  its  adjusted  tax  basis,  even  though  an 
optional  rule  permitted  such  property  to 
be  reflected  in  capital  accounts  at  fair 
market  value  if  certain  conditions  were 
satisfied. 

The  final  regidations  clarify  the 
relationship  between  section  704(c]  and 
section  704(b)  allocations.  In  view  of  the 
comments  received  and  recent 
amendments  to  section  704(c),  the 
suggestion  that  contributed  property  be 
required  to  be  reflected  in  the 
contributing  partner's  capital  account  at 
fair  market  value  (rather  than  adjusted 
tax  basis)  has  been  adopted  in  tiie  final 
regulations. 

The  final  regulations  make  clear  that, 
if  section  704(c)  determines  the  partners* 
distributive  shares  of  depreciation, 
depletion,  and  gain  or  loss  with  respect 
to  the  contributed  property,  sudi 
determination  is  not  subject  to  the 
substantial  economic  effect  test  of 
section  704(b).  However,  the  final 
regulations  also  make  clear  Uiat  in  these 
cases  the  partners'  distributive  shares  of 
the  corresponding  book  items  are 
determined  under  section  704(b)  and  the 
final  regulations,  and  that  it  is  with 
reference  to  that  determination  that 
section  704(c)  determines  the  partners' 
distributive  shares  of  the  tax  items. 

Some  comments  questioned  the 
reference  to  section  704(c)  principles  for 
purposes  of  determining  the  partners' 
shares  of  depreciation,  depletion,  and 
gain  or  loss,  as  computed  for  tax 
purposes,  when  capital  accounts  are 
adjusted  to  reflect  unrealized 
appreciation  or  depreciation  in 
partnership  property.  The  final 
regulations  clarify  this  reference  and 
provide  additional  rules  for  certain 
cases  not  expressly  addressed  under  the 
existing  section  704(c)  regulations.  It  is 
expected  that  similar  rules  will  be 
included  when  new  regulations  under 
section  704(c)  are  proposed  and  that 
additional  guidance  tvill  be  contained  in 
those  regulations. 
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Two-PaH  Substantial  Economic  Effect 
Test 

Several  comments  challenged  thejT 
elevation  of  "substantiality"  to  a 
separate  test  within  the  substantial 
economic  effect  determination  >ome 
comments  asserted  that  absolute 
economic  effect  was  not  necessary  to 
meet  the  statutory  test.  These  comments 
were  given  careful  consideration. 
Nevertheless,  the  Treasury  Department 
and  the  Internal  Revenue  Service 
maintain  that  an  allocation  must  have 
economic  effect  and  that  such  economic 
effect  must  be  substantial. 

Several  comments  asserted  that  the 
substantiality  test  was  vague  and 
subjective,  resulting  in  undue 
uncertainty.  Although  the  concept  of 
substantiality  by  its  nature  is  not  easily 
susceptible  to  mechanical  tests,  the  final 
regulations  provide  clarification  and 
additional  guidance  on  the  issue  of 
substantiality.  In  particular,  the  Hnal 
regulations  make  clear  that  the  timing  of 
the  economic  consequences  that 
correspond  to  an  allocation  are  taken 
into  account  in  determining  whether  the 
economic  effect  of  such  allocation  is 
substantial.  The  Treasury  Department 
and  the  Internal  Revenue  Service  are 
considering  whether  further  guidance  is 
warranted  concerning  the  relationship  of 
the  substantial  economic  effect  test  to 
time  value  of  money  principles.  See. 
H.  R.  Rep.  No.  99-426  99th  Cong..  1st 
Sess.  259  (1985).  To  assist  in  this 
consideration,  comments  from    , 
interested  parties  are  invited. 

Deficit  Make-Up  Requirement 

Several  comments  questioned  the 
necessity  for  the  deHcit  make-up 
requirement  in  the  economic  effect  test. 
Many  of  these  comments  concerned  the 
applicability  of  this  requirement  to 
limited  partners.  The  Treasury 
Department  and  the  Internal  Revenue 
Service  gave  careful  consideration  to 
these  comments,  but  concluded  that  a 
deficit  make-up  obligation  properly  is 
required  by  the  economic  effect  test. 
However,  the  rule  has  been  clarified  in 
certain  respects.  For  instance,  the  final 
regulations  clarify  under  what 
circumstances  an  allocation  to  a  partner 
who  is  not  obligated  to  restore  the 
deficit  balance  in  his  capital  account  (or 
who  is  obligated  to  restore  only  a 
limited  dollar  amount  of  such  deficit) 
will  have  economic  effect.  In  general,  an 
allocation  will  have  economic  effect  in 
such  circumstances,  provided  the 
allocation  does  not  cause  the  recipient 
partner's  capital  account  (as  determined 
taking  into  account  certain  adjustments) 
to  become  less  than  zero  (or  to  become 
negative  by  more  than  the  amount  of  his 


limited  deficit  make-up  obligation),  and 
provided  certain  other  requirements  are 
satisfied. 

Capital  Account  Maintenance  Rules 

Several  comments  questioned  the  use 
of  tax  accounting  principles  for 
maintaining  capital  accounts.  Generally, 
the  final  regulations  adopt  the  rule 
contained  in  the  proposed  regulations 
that  requires  the  partners'  capital 
accounts  to  reflect  tax  accounting 
principles.  Nevertheless,  the  final 
regulations  deviate  from  this  general 
requirement  in  two  principal  respects. 
First,  as  described  above,  the  final 
regulations  adopt  the  suggestion  of 
several  commentators  that  all 
contributions  and  distributions  of 
property  be  reflected  in  capital  accounts 
at  their  fair  market  value  when 
contributed  or  distributed  (rather  than  at 
their  adjusted  tax  basis),  and  that 
subsequent  capital  account  adjustments 
in  respect  of  such  property  reflect  this 
fair  market  value. 

Second,  comments  suggested  that 
partnerships  should  have  an  unlimited 
right  to  adjust  capital  accounts  to  reflect 
unrealized  appreciation  and 
depreciation  in  the  value  of  partnership 
assets.  These  comments  suggested  that 
the  rule  in  the  proposed  regulations  that 
permits  such  adjustments  to  capital 
accounts  only  upon  the  occurrence  of 
certain  specified  events  is  too  narrow. 
On  the  other  hand,  several  members  of 
the  accounting  profession  expressed 
concern  about  the  reference  in  the 
proposed  regulations  to  sound  financial 
accounting  principles,  since  they  believe 
such  principles  would  rarely,  if  ever, 
allow  capital  accounts  to  be  booked  to 
fair  market  value.  Accordingly,  the  final 
regulations  eliminate  this  reference  and 
modify  the  class  of  cases  in  which 
capital  accounts  may  be  adjusted  to 
reflect  the  fair  market  value  of 
partnership  property  and  still  comply 
with  the  capital  account  maintenance 
rules. 

In  addition,  a  number  of  technical 
suggestions  and  modifications  relating 
to  the  maintenance  of  capital  accounts 
have  been  adopted  in  the  final 
regulations,  including  provisions  to  take 
into  account  the  effect  of  liabilities  and 
the  provisions  of  sections  48(q),  267, 
707(b),  709,  and  754. 

Simulated  Depletion  Allowance 

A  number  of  comments  suggested  that 
the  rule  requiring  adjustments  to  capital 
account  balances  to  reflect  a  simulated 
partnership  depletion  allowance  be 
changed  to  allow  partnerships  to  choose 
to  adjust  capital  accounts  by  the  actual 
depletion  deductions  taken  by  the 
partners.  This  suggestion  has  been 


adopted.  A  modified  form  of  simulated 
depletion  is  retained  as  an  option  for 
those  partnerships  that  elect  it. 

Economic  Effect  Equivalence 

Several  comments  questioned  the 
strictness  of  the  capital  account 
equivalence  test.  Some  comments  asked 
for  a  more  liberal  test,  whereas  others 
suggested  certain  technical  and 
clarifying  changes.  Given  that  the 
taxpayer  has  the  benefit  of  certain 
special  rules  deeming  certain  allocations 
to  be  consistent  with  the  partners' 
interests  in  the  partnership  and  the 
opportunity  to  demonstrate  by  the  facts 
and  circumstances  that  an  allocation  is 
in  accordance  with  a  partner's  interest 
in  the  partnership,  the  test  in  the 
proposed  regulations  (which,  for  the 
sake  of  precision,  has  been  relabeled  the 
economic  effect  equivalence  test]  has 
not  been  liberalized,  but  its  application 
has  been  clarified. 

Partners'  Interests  in  the  Partnership 

A  number  of  comments  asked  for 
more  guidance  concerning  how  to 
determine  a  partner's  interest  in  the 
partnership  in  various  factual  settings. 
Specific  comments  questioned  the  effect 
that  a  reallocation  of  an  item  would 
have  on  prior  or  subsequent  allocations. 
The  final  regulations  provide  additional 
guidance  in  certain  cases. 

Example  (19)(iii)  > 

In  the  proposed  regulations,  public 
comment  was  specifically  requested  on 
how  to  apply  that  partner's  interests  in 
the  partnership  test  to  the  facts  in 
example  (19)(iii)  of  the  proposed 
regulations.  After  studying  the  public 
comments,  the  Treasury  Department  and 
the  Internal  Revenue  Service  have 
determined  that  under  the  standard  in 
§  1.704-l(b)(3)  both  partners  in  example 
(19)(iii)  of  the  proposed  regulations  are 
equal  partners.  The  final  regulations 
have  incorporated  this  additional 
guidance  into  example  (19)(iii) . 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  "The  Internal  Revenue 
Service  has  concluded  that  the  final 
regulations  contained  herein  are  ' 

interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  53  do  not  apply.  Accordingly, 
these  final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 

I 
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Drafting  Infonnation 

The  principal  author  of  these  '  '  '** 

ref^ulalions  is  John  G.  Schmalz  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal      '^ 
Revenue  Service.  However,  personnel 
from  other  ofrices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
these  regulations  both  on  matters  of        ' 
substance  and  style. 

list  of  Subjects  in  26  CFR  1.701^1.— ■.    . 
1.771-1  -.i^A   J 

Income  taxes.  Partnerships.  '-  "'  . 

■'.*<■  . 

Adoption  of  Amendments  to  lh*..-'.>t*" 

Regulations 

Accordingly,  effective  for  partnership 
taxable  years  beginning  after  April  30. 
1986,  26  CFR  Part  1  is  amended  as 
follows:  '  '• 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part:  - 

Autliority:  26  II.S.C.  7805.  •   •  *   ' 

Par.  2.  Section  1.704-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§1.704-1    Partner's  dittrilHitive  sluiri." 

•  «  *  «  « 

(b)  Determination  of  partner's 
distributive  share — [0]  Cross-references. 
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In  general 

PayaMet  and  ieoei»- 


«>-■ 


Cross.relerenoes 
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Basic  pnnaples 

EMective  dates 

EMecl  ol  other  sections... 
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sequences 
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Bottom  line  allocations 
Substantial  economic  effect... 
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Three  requirements  . . 
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effect 
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tion to  restore 
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ment defined 
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Shitting  la>  conse- 
quences 
Transitory         alloca- 
lions 
Maintenance   of   capital   ac- 
counts 
In  general  .. 
Basic  rules ... 
TreatnnerW  of 
Contributed  property 
In  general 


SmAni 


1.704-t(bH0) 
t.7(M-1(bMl» 
1.704-l(bH1»(i) 
1  704-l(b»(lMiil 
ITtM-UbKIIW 
1  704-1  (bXiHiv) 

1  704-1  (bHUW 
1  704-1  (bMn(wl 

1  704-1  (b)|iM«<l 
1  704-libM2) 
1.704-t(b)(2Mi) 
1  704-l(b|(2Mii| 
1  704-i(bM2»<«Ha) 

t  704-1(bM2)(ii«« 
1  704-Hb«2>tiiHrt 

i.704-l(b)(2)(«)(rt     ■ 

1  704-1  (bM2»(«M«1 

1.704-i(bl(2«imfl 

1.7O4-t(bM2MiiK0l 
1  704-1(dH2I(ii)('» 

1.704-l(bH2)(ii)M 

1.704-l(b)(2Hiii) 

1.704-1(b)(2Mi"»(al 

1.704-l(bM2HiiiMW 

1.704-1(bM2)liiiMc1 

1.704-1(bH2Kiv) 

1.704-l(b)(2MivMa) 
1.704-1(bH2|(ivMM 
1.704-1(bK2Miv)(c) 
1  704-1(bM2»(iv)(<» 
1.704-l(bM2((iv)(dM0 


Oelerrnnng   amount 
of  book  Heme 
Oettrmmatons    of     laic 

martlet  value 
Section  70S<aH2KB)  ei- 
'pefKMures. 

tngpnaral 

EKperoes  described 

m  section  709 
Osatlowed  losses  .... 
Basis     ad|ustmenls     (o 

section  38  property 
Depletion  of  oil  and  gas 
properties 

In  general  

S«nulated  depletion.. 

Actual  depletion 

Effect       of       book 
values 
Transfers  ol  partnerslvp 
■nisrests 

Section  754  electioos 

In  general 

Section   743  adiusl- 

ments 
Section   732  adiust. 

menls 
Section  734  ad|ust- 

menls 
Limtalians    on    ad- 
(ustments 
Pannersfnp  level  charac- 
leniatioft 

Guaranteed  payments 

Mmor  discreparoes 

Ad|ustments  wttere  guR>- 

ance  is  ladung 
Restatement    ol    capital 

accounts 
Partner's  interest  m  the 
partnership 

In  general _ 

Factors  considered  .. 
Certain      determina- 
tions 

Special  njies 

Aiiocatioiw  to  rellact 
revaluations. 

Credits 

Excess     percentage 
depletion 

Nonrecourse  detM 

Allocations        under 
section 
613A(c(7KD( 
Amendments  to 

partnership  agraa- 
ment. 

Recapture _ 

Eiamplea ., _. 


t  704  tA>H2N4(3 

I  704-l{bK2K<*HJ> 
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1704-l(bH2KivMfl 
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1  704-1(bK2M«Ksmf^" 
t.704-l(bK2«iv>(fF>ta-'.' 

1  704-1  (bM2KivK<WJI 

tTM-KWeKivMM 

1  704-1(bK2Xi»)« 

l.704-1(bH2HivH«(/| 
1.704-l(bH2Kiv>W<fl 

t  704-1  (bK2HivKiH:» 
1  704-1(bK2MivH/) 

t  704-l(bH2Ki»H« 

1.704-1(bK2MivK*>(0 
1  704-1(bK2HivK*M5» 
».704-Mb»(2MivM*M3> 
1  704-i(bK2KivK*t(^ 

1.704-1(bK2Hi»)(I) 

<  704-l<bK2HivHm) 
l704-l(bK2M>vM'nM0 
1  704-1  (bM2HfvK'nl<3 

1  7«>4-1(bK2l<lv>(m»(3) 

1.704-l(bK2)ivMmMO 

1  704-l«bM2l  ivK/n»(5) 

1  704-1  (bKZMwMn) 

t.704-l|bH2)(ivHcX       . 
1  704-1(bM2M<»HP» 
1  704-1(bM2Miv)<<;l 

1  704-HbM2)<'vM1 

1704- 1(b)(3) 

'l.704-1<bK3Hi) 
1704-1(bH3K«» 
1  704-l(bK3)««> 

1704-l(bK4) 
1  704-l(bK4Ki) 

1.70^-l(bK4K«) 
1  704-1  ;bH4M»i) 

1  704-1(bM4)iv) 
t.704-l(bM4Kv) 


1.704- l(b)(4Kvi) 


1.70«-1(bM4Kvii) 
1.704-1(bM5) 


(1)  In  genera i — (i)  Basic  principles. 
Under  section  704(b)  if  a  partnership 
agreement  does  not  provide  for  the 
allocation  of  income,  gain,  loss, 
deduction,  or  credit  (or  item  thereof)  to  a 
partner,  or  if  the  partnership  agreement 
provides  for  the  allocation  of  income, 
gain,  loss,  deduction,  or  credit  (or  item 
thereof)  to  a  partner  but  such  allocation 
does  not  have  substantial  economic 
effect,  then  the  partner's  distributive 
share  of  such  income,  gain,  loss, 
deduction,  or  credit  (or  item  thereof] 


shall  be  determined  in  accordance  wiih 
such  partner's  interest  in  the  partnership 
(taking  into  account  all  facts  and 
circumstances).  If  the  partnership 
agreement  provides  for  the  allocation  of 
income,  gain.  loss,  deduction,  or  credit 
(or  item  thereof)  to  a  partner,  there  are 
ways  in  which  such  allocation  will  be 
respected  under  section  704(b)  and  this 
paragraph.  First,  the  allocation  can  have 
substantial  economic  effect  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  Second,  taking  into  account  all 
facts  and  circumstances,  the  allocation 
can  be  in  accordance  with  the  partner's 
interest  in  the  partnership'.  See 
paragraph  (b)(3)  of  this  section.  Tlitrd. 
the  allocation  can  be  deemed  to  be  in 
accordance  with  the  partner's  interest  in 
the  partnership  pursuant  to  one  of  the 
special  rules  contained  in  paragraph 
(b)(4)  of  this  section.  To  the  extent  an 
allocation  under  the  partnership 
agreement  of  income,  gain,  loss, 
deduction,  or  credit  (or  item  thereof)  <o  a 
partner  does  not  have  substantial 
economic  effect,  is  not  in  accordance 
with  the  partner's  interest  in  the 
partnership,  and  is  not  deemed  to  be  in 
accordance  with  the  partner's  interest  in 
the  partnership.' such  income,  gain.  loss. 
deduction,  or  credit  (or  item  thereof)  will 
be  reallocated  in  accordance  with  the 
partner's  interest  in  the  partnership 
{determined  under  paragraph  (bH3|  of 
this  section). 

(ii)  Effective  dotes.  The  provisions  of 
this  paragraph  are  effective  for 
partnership  taxable  years  beginning 
after  December  31. 1975.  Howe\'er.  for 
partnership  taxable  years  beginning 
after  December  31. 1975.  but  before  May 
1. 1986.  an  allocation  of  income,  gain, 
loss,  deduction,  or  credit  (or  item 
thereof)  to  a  partner  that  is  not 
respected  under  this  paragraph 
nevertheless  will  be  respected  under 
section  704(b)  if  such  allocation  has 
substantial  economic  effect  as  that  term 
has  been  interpreted  under  the  relevant 
case  law,  the  legislative  history  of 
section  210(d)  of  the  Tax  Reform  Act  of 
1976.  and  the  provisions  of  this 
paragraph  in  effect  for  partnership 
taxable  years  beginning  before  May  1. 
1986. 

(iii)  Effect  of  other  sections.  The 
determination  of  a  partner's  distributive 
share  of  income,  gain.  loss,  deduction,  or 
credit  (or  item  thereof)  under  section 
704(b)  and  this  paragraph  is  not 
conclusive  as  to  the  tax  treatment  of  a 
partner  with  respect  to  such  distributive 
share.  For  example,  an  allocation  of  loss 
or  deduction  to  a  partner  that  is 
respected  under  section  704(b)  and  this 
paragraph  may  not  be  deductible  by 
such  partner  if  the  partner  lackf  the 
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requisite  motive  for  economic  gain  (see, 
e^.  Goldstein  v.  Commissioner.  364  F.2d 
734  (2d  Cir.  1966)],  or  may  be  disallowed 
for  that  taxable  year  (and  held  in 
suspense)  if  the  limitations  of  section 
465  or  section  704(d)  are  applicable. 
Similarly,  an  allocation  that  is  respected 
under  section  704(b)  and  this  paragraph 
nevertheless  may  be  reallocated  under 
other  provisions,  such  as  section  482, 
section  7D4(e](2).  section  706(d)  (and 
related  assignment  of  income 
principles),  and  paragraph  (b)(2)(ii)  of 
§  1.751-1.  If  a  partnership  has  a  section 
754  election  in  effect  a  partner's 
distributive  share  of  partnership  income, 
gain,  loss,  or  deduction  may  be  affected 
as  provided  in  S  1-743-1  (see  paragraph 
0>){2)(iv)[m){2)  of  this  section).  The 
examples  in  paragraph  (b)(5)  of  this 
section  concern  the  vahdity  of 
allocations  under  section  704(b)  and  this 
paragraph  and.  except  as  noted,  do  not 
address  the  effect  of  other  sections  or 
limitations  on  such  allocations. 

(iv)  Other  possible  tax  consequences. 
Allocations  that  are  respected  under 
section  704(b)  and  this  paragraph  may 
give  rise  to  other  tax  consequences,  such 
as  those  resulting  from  the  application 
of  section  61,  section  83,  section  751, 
section  2501.  paragraph  (f)  of  i  1.46-3. 
S  1.47-6,  paragraph  (b)(1)  of  {  1.721-1 
(and  related  principles),  and  paragraph 
(e)  of  1 1.752-1.  The  examples  in 
paragraph  (b)(5)  of  this  section  concern 
the  validity  of  allocations  imder  section 
704(b)  and  this  paragraph  and.  except  as 
noted,  do  not  address  other  tax 
consequences  that  may  result  &x>m  such 
allocations. 

[y]  Purported  allocations.  Section 
704(b)  and  this  paragraph  do  not  apply 
to  a  purported  cillocation  if  it  is  made  to 
a  person  who  is  not  a  partner  of  the 
partnership  (see  section  7701(a)(2)  and 
paragraph  (d)  of  S  301.7701-3)  or  to  a 
person  who  is  not  receiving  the 
purported  allocation  in  his  capacity  as  a 
partner  (see  section  707(a)  and 
paragraph  (a)  of  9  1.707-1), 

(vi)  Section  704(c)  determinatitfhs. 
Under  section  704(c)  if  property  is 
contributed  by  a  partner  to  a 
partnership,  the  partners'  distributive 
shares  of  income,  gain,  loss,  and 
deduction,  as  computed  for  tax 
purposes,  with  respect  to  such  property 
are  determined  so  as  to  take  account  of 
the  variation  between  the  adjusted  tax 
basis  and  fair  market  value  of  such 
property.  Although  section  704(b)  does 
not  directly  determine  the  partners' 
distributive  shares  of  tax  items 
governed  by  section  704(c),  the  partners' 
distributive  shares  of  tax  items  are 
determined  under  section  704(c)  with 
reference  to  the  partners'  distributive 


shares  of  the  corresponding  book  items, 
as  determined  under  section  704(b)  and 
this  pciragraph.  (See  paragraphs 
(b)(2)(iv)(J)  and  (b)(4](i)  of  this  section.) 
Section  704(c),  as  cited  in  this 
paragraph,  refers  to  such  section  as  in 
effect  for  property  contributed  to  a 
partnership  after  March  31, 1984.  See 
example  (13)(i)  of  paragraph  (b)(5)  of 
this  section. 

(vii)  Bottom  line  allocations.  Section 
704(b]  and  this  paragraph  are  applicable 
to  allocations  of  income,  gain,  loss, 
deduction,  and  credit,  allocations  of 
speciBc  items  of  income,  gain,  loss, 
deduction,  and  credit,  and  allocations  of 
partnership  net  or  "bottom  line"  taxable 
income  and  loss.  An  allocation  to  a 
partner  of  a  share  of  partnership  net  or 
"bottom  line"  taxable  income  or  loss 
shall  be  treated  as  an  allocation  to  such 
partner  of  the  same  share  of  each  item 
of  income,  gain.  loss,  and  deduction  that 
is  taken  into  accoimt  in  computing  such 
net  or  "bottom  line"  taxable  income  or 
loss.  See  example  (15)(i)  of  paragraph 
(b)(5)  of  this  section. 

(2)  Substantial  economic  effect — (i) 
Two-part  analysis.  The  determination  of 
whether  an  alk)cation  of  income,  gain, 
loss,  or  deduction  (or  item  thereof)  to  a 
partner  has  substantial  economic  effect 
involves  a  two-part  analysis  that  is 
made  as  of  the  end  of  the  partnership 
taxable  year  to  which  the  allocation 
relates.  First  the  allocation  must  have 
economic  effect  (within  the  meaning  of 
paragraph  (b)(2)(ii)  of  this  section). 
Second,  the  economic  effect  of  the 
allocation  must  be  substantial  (within 
the  meaning  of  paragraph  (b)(2](iii)  of 
this  section). 

(ii)  Economic  effect — [a]  Fundamental 
principles.  In  order  for  an  allocation  to 
have  economic  effect  it  must  be 
consistent  with  the  underlying  economic 
arrangement  of  the  partners.  This  means 
that  in  the  event  there  is  an  economic 
beneff  t  or  economic  burden  that 
corresponds  to  an  allocation,  the  partner 
to  whom  the  allocation  is  made  must 
receive  such  economic  benefit  or  bear 
such  economic  burden. 

[b)  Three  requirements.  Based  on  the 
principles  contained  in  paragraph 
(b)(2)(ii)(a)  of  this  section,  and  except  as 
otherwise  provided  in  this  paragraph,  an 
allocation  of  income,  gain,  loss,  or 
deduction  (or  item  thereof)  to  a  partner 
will  have  economic  effect  if,  and  only  if. 
throughout  the  full  term  of  the 
partnership,  the  partnership  agreement 
provides — 

(i)  For  the  determination  and 
maintenance  of  the  partners'  capital 
accoimts  in  accordance  with  the  rules  of 
paragraph  (b)(2)(iv)  of  this  section. 

[2)  Upon  liquidation  of  the  partnership 


any  partner's  interest  in  the 
partnership),  liquidating  distributions 
are  required  in  all  cases  to  be  made  in 
accordance  with  the  positive  capital 
account  balances  of  the  partners,  as 
determined  after  taking  into  account  all 
capital  account  adjustments  for  the 
partnership  taxable  year  during  which 
such  liquidation  occurs  (other  than  those 
made  pursuant  to  this  requirement  [2) 
and  requirement  [3)  of  this  paragraph 
(b)(2)(ii)(6)),  by  the  end  of  such  taxable 
year  (or,  if  later,  within  90  days  after  the 
date  of  such  liquidation),  and 

[3]  If  such  partner  has  a  deficit 
balance  in  his  capital  account  following 
the  liquidation  of  his  interest  in  the 
partnership,  as  determined  after  taking 
into  account  all  capital  account 
adjustments  for  the  partnership  taxable 
year  during  which  such  iiqtudation 
occurs  (other  than  tlwse  made  pursuant 
to  this  requirement  [3]],  he  is 
unconditionally  obligated  to  restore  the 
amount  of  such  deficit  balance  to  the 
partnership  by  the  end  of  such  taxable 
year  (or,  if  later,  within  90  days  after  the 
date  of  such  liquidation),  which  amount 
shall,  upon  liquidation  of  the 
partnership,  be  paid  to  creditors  of  the 
partnership  or  distributed  to  other 
partners  in  accordance  with  their 
positive  capital  accoimt  balances  (in 
accordance  with  requirement  [2]  of  this 
paragraph  (b)(2)(/;3(6)). 

For  purposes  of  the  preceding  sentence, 
a  partnership  taxable  year  shall  be 
determined  without  regard  to  section 
706(c)(2)(A).  See  examples  (l)(i)  and  (ii), 
(4)(i).  (6)(i),  and  (16)(i)  of  paragraph 
(b)(5)  of  this  section. 

(c)  Obligation  to  restore  deficit  If  a 
partner  is  not  expressly  obligated  to 
restore  the  deficit  balance  in  his  capital 
account  such  partner  nevertheless  will 
be  treated  as  obligated  to  restore  the 
deficit  balance  in  his  capital  account  (in 
accordance  with  requirement  (3)  of 
paragraph  (b)(2)(ii)(6)  of  this  section)  to 
the  extent  of — 

(1)  The  outstanding  principal  balance 
of  any  promissory  note  (of  which  such 
partner  is  the  maker)  contributed  to  the 
partnership  by  such  partner  (other  than 
a  promissory  note  that  is  readily 
tradable  on  aa  established  securities 
market),  and 

(2)  The  amount  of  any  imconditional 
obligation  of  such  partner  (whether 
imposed  by  the  partitership  agreement 
or  by  State  or  local  law)  to  make 
subsequent  contributions  to  the 
partnership  (other  than  pursuant  to  a 
promissory  note  of  which  such  partner  is 
the  maker), 

provided  that  such  note  or  obligation  is 
required  to  be  satisfied  at  a  time  no  later 
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than  the  end  of  the  partnership  taxable 
year  in  which  such  partner's  interest  is 
liquidated  (or.  if  later,  within  90  days 
after  the  date  of  such  liquidation).  If  a 
promissory  note  referred  to  in  the 
previous  sentence  is  negotiable,  a 
partner  will  be  considered  required  to 
satisfy  such  note  within  the  time  period 
specified  in  such  sentence  if  (he 
partnership  agreement  provides  that,  in 
lieu  of  actual  satisrication,  the 
partnership  will  retain  such  note  and 
such  partner  will  contribute  to  the 
partnership  the  excess,  if  any.  of  the 
outstanding  principal  balance  of  such 
note  over  its  fair  market  value  at  the 
time  of  liquidation.  See  paragraph 
(b)(2)(iv)(J)(2)  of  this  section.  See 
examples  (IHix)  and  (x)  of  paragraph 
(b)(5)  of  this  section.  A  partner  in  no 
event  will  be  considered  obligated  to 
restore  the  deficit  balance  in  his  capital 
account  to  the  partnership  (in 
accordance  with  requirement  [3]  of 
paragraph  (b)(2)(ii)(^)  of  this  section)  to 
the  extent  such  partner's  obligation  is 
not  legally  enforceable,  or  the  facts  and 
circumstances  otherwise  indicate  a  plan 
to  avoid  or  circumvent  such  obligation. 
See  paragraphs  {b)(2)(ii)(/).  (b)(2)lii)(/j). 
and  (b)(4)(vi)  of  this  section  for  other 
rules  regarding  such  obligation. 

[d]  Alternate  test  for  economic  effect. 
If— 

[1)  Requirements  (7)  and  (2)  of 
paragraph  (b)(2)(ii)(^)  of  this  section  are 
satisfied,  and 

(2)  The  partner  to  whom  an  allocation 
is  made  is  not  obligated  to  restore  the 
dericit  balance  in  his  capital  account  to 
the  partnership  (in  accordance  with 
requirement  [3]  of  paragraph  (b)(2](iil(Z>) 
of  this  section),  or  is  obligated  to  restore 
only  a  limited  dollar  amount  of  such 
deficit  balance,  and 

(J)  The  partnership  agreement 
contains  a  "qualified  income  offset," 
such  allocation  will  be  considered  to 
have  economic  effect  under  this 
paragraph  (b)(2)(ii)((/)  to  the  extent  such 
allocation  does  not  cause  or  increase  a 
deficit  balance  in  such  partner's  capital 
account  (in  excess  of  any  limited  dollar 
amount  of  such  deficit  balance  that  such 
partner  is  obligated  to  restore)  as  of  the 
end  of  the  partnership  taxable  year  to 
which  such  allocation  relates.  In 
determining  the  extent  to  which  the 
previous  sentence  is  satisfied,  such 
partner's  capital  account  also  shall  be 
reduced  for — 

(4)  Adjustments  that,  as  of  the  end  of 
sud)  year,  reasonably  are  expected  to 
be  made  to  such  partner's  capital 
account  under  paragraph  tbK2Kiv)i/r)  of 
this  section  for  depletion  allowances 
with  respect  to  oil  and  gas  properties  of 
the  partnership,  and 


(5)  Allocations  of  loss  and  deduction 
that,  as  of  the  end  of  such  year, 
reasonably  are  expected  to  be  made  to 
such  partner  pursuant  to  section 
704(e)(2).  section  706(d),  and  paragraph 
{b)(2)(ii)  of  5  751-1,  and 

(6)  Distributions  that,  as  of  the  end  of 
such  year,  reasonably  are  expected  to 
be  made  to  such  partner  to  the  exent 
they  exceed  offsetting  increases  to  such 
partner's  capital  account  that 
reasonably  are  expected  to  occur  during 
(or  prior  to)  the  partnership  taxable 
years  in  which  such  distributions 
reasonably  are  expected  to  be  made. 
For  purposes  of  determining  the  amount 
of  expected  distributions  and  expected 
capital  account  increases  described  in 
(6)  above,  the  rule  set  out  in  paragraph 
(b)(2)(iii)(c)  of  this  section  concerning 
the  presumed  value  of  partnership 
property  shall  apply.  The  partnership 
agreement  contains  a  "qualified  income 
offset"  if,  and  only  if,  it  provides  that  a 
partner  who  unexpectedly  receives  an 
adjustment,  allocation,  or  distribution 
described  in  (4),  (5),  or  (6)  above,  will  be 
allocated  items  of  income  and  gain  in  an 
amount  and  manner  sufficient  to 
eliminate  such  deficit  balance  as  quickly 
as  possible.  See  examples  (l)(iii),  (iv), 
(v),  (vi).  (viii),  (ix).  and  (x).  (15),  and 
(ie)(ii)  of  paragraph  (b)(5)  of  this 
section. 

(e)  Partial  economic  effect.  If  only  a 
portion  of  an  allocation  made  to  a 
partner  with  respect  to  a  partnership 
taxable  year  has  economic  effect,  both 
the  portion  that  has  economic  effect  and 
the  portion  that  is  reallocated  shall 
consist  of  a  proportionate  share  of  all 
items  that  made  up  the  allocation  to 
such  partner  for^uch  year.  See 
examples  (15)  (ii)  and  (iii)  of  paragraph 
(b)(5)  of  this  section. 

(f)  Reduction  of  obligation  to  restore. 
If  requirements  (/)  and  [2]  of  paragraph 
(b)(2)(ii)(6)  of  this  section  are  satisfied,  a 
partner's  obligation  to  restore  the  deficit 
balance  in  his  capital  account  (or  any 
limited  dollar  amount  thereof)  to  the 
partnership  may  be  eliminated  or 
reduced  as  of  the  end  of  a  partnership 
taxable  year  without  affecting  the 
validity  of  prior  allocations  (see 
paragraph  (b)(4)(vi)  of  this  section)  to 
the  extent  the  deficit  balance  (if  any)  in 
such  partner's  capital  account,  after 
reduction  for  the  items  described  in  [4). 
and  (5).  and  {6}  of  paragraph  (b)(2)(iv) 
[d]  of  this  section,  will  not  exceed  the 
partner's  remaining  obligation  (if  any)  to 
restore  the  deHcit  balance  in  his  capital 
account.  See  example  (l)(viii)  of 
paragraph  (b)(5)  of  this  section. 

(.t;)  Liquidation  defined.  For  purposes 
of  this  paragraph,  a  liquidation  of  a 
partner's  interest  in  the  partnership 


occurs  upon  the  earlier  of  [1]  the  date 
upon  which  there  is  a  liquidation  of  the 
partnership,  or  (2)  the  date  upon  which 
there  is  a  liquidation  of  the  partner's 
interest  in  the  partnership  under 
paragraph  (d)  of  5  1.761-1.  For  purposes 
of  this  paragraph,  the  hquidation  of  a 
partnership  occurs  upon  the  eariier  of  (J) 
the  date  upon  which  the  partnership  is 
terminated  under  section  706(b)(1),  or  [4) 
the  date  upon  which  the  partnership 
ceases  to  be  a  going  concern  (even 
though  it  may  continue  in  existence  for 
the  purpose  of  winding  up  its  affairs. 
paying  its  debts,  and  distributing  any 
remaining  balance  to  its  partners). 
Requirements  (2)  and  [3]  of  paragraph 
(b)(2)(ii)(6)  of  this  section  will  be 
considered  unsatisfied  if  the  liquidation 
of  a  partner's  interest  in  the  partnership 
is  delayed  after  its  primary  business 
activities  have  been  terminated  (for 
example,  by  continuing  to  engage  in  a 
relatively  minor  amount  of  business 
activity,  if  such  actions  themselves  do 
not  cause  the  partnership  to  terminate 
pursuant  to  section  708(b)(1))  for  a 
principal  purpose  of  deferring  any 
distribution  pursuant  to  requirement  (2) 
of  paragraph  (b)(2)(ii)(6)  of  this  section 
or  deferring  any  partner's  oNigations 
under  requirement  [3]  of  paragraph 
(b)(2)(ii)(6)  of  this  section. 

(/»)  Partnership  agreement  defined. 
For  purposes  of  this  paragraph,  the 
partnership  agreement  includes  all 
agreements  among  the  partners,  or 
between  one  or  more  partners  and  the 
partnership,  concerning  affairs  of  the 
partnership  and  responsibilities  of 
partners,  whether  oral  or  wnitten.  and 
whether  or  not  embodied  in  a  document 
referred  to  by  the  partners  as  the 
partnership  agreement.  Thus,  in 
determining  whether  distributions  are 
required  in  all  cases  to  he  made  in 
accordance  with  the  partners'  positive 
capital  account  balances  (requirement 
(2)  of  paragraph  (b)(2)(ii)(fr)  of  this 
section),  and  in  determining  the  extent 
to  which  a  partner  is  obligated  to  restore 
a  deficit  balance  in  his  capital  account 
(requirement  [3]  of  paragraph 
(b)(2)(ii)(fr)  of  this  section),  all 
arrangements  among  partners,  or 
between  one  or  more  partners  and  the 
partnership  relating  to  the  partnership, 
direct  and  indirect,  including  pats, 
options,  and  other  buy-sell  agreements, 
and  any  other  "stop-loss"  arrangement 
are  considered  to  be  part  of  the 
partnership  agreement.  In  addition,  the 
partnership  agreement  includes 
provisions  of  Federal.  State,  or  local  law 
that  govern  the  affairs  of  the  partnership 
or  are  considered  under  such  law  to  be  a 
part  of  the  partnership  agreement  (see 
the  last  sentence  of  paragraph  |c)  of 
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S  1.761-1).  For  purposes  of  this 

paragraph  (b)(2](ii)(A).  an  agreement 
with  a  partner  or  a  partnership  shall 
include  an  agreement  with  a  person 
related,  within  the  meaning  of  section 
267(b)  (without  modiHcation  by  section 
267(e)(1))  or  section  707(b)(1).  to  such 
partner. 

(/)  Economic  effect  equivalence. 
Allocations  made  to  a  partner  that  do 
not  otherwise  have  economic  effect 
under  this  paragraph  (b)(2)(ii)  shall 
nevertheless  have  economic  effect, 
provided  that  the  partnership  agreement 
ensures  that  a  liquidation  of  the 
partnership  as  of  the  end  of  each 
partnership  taxable  year  will  produce 
the  same  economic  results  to  the 
partners  as  would  occur  if  requirements 
(7).  (2).  and  (J)  of  paragraph  (b)(2)(ii)(6) 
of  this  section  had  been  satisfied.  See 
examples  (4](ii)  and  (iii)  of  paragraph 
(b)(5)  of  this  section. 

(iii)  Substantiality —  [a]  General  rules. 
Except  as  otherwise  provided  in  this 
paragraph  (b](2)(iii].  the  economic  effect 
of  an  allocation  (or  allocations]  is 
substantial  if  there  is  a  reasonable 
possibility  that  the  allocation  (or 
allocations)  will  affect  substantially  the 
dollar  amounts  to  be  received  by  the 
partners  from  the  partnership, 
independent  of  tax  consequences. 
Notwithstanding  the  preceding  sentence, 
the  economic  effect  of  an  allocation  (or 
allocations)  is  not  substantial  if.  at  the 
time  the  allocation  becomes  part  of  the 
partnership  agreement.  [1]  the  after-tax 
economic  consequences  of  at  least  one 
partner  may.  in  present  value  terms,  be 
enhanced  compared  to  such 
consequences  if  the  allocation  (or 
allocations)  were  not  contained  in  the 
partnership  agreement  and  (2)  there  is  a 
strong  likelihood  that  the  after-tax 
economic  consequences  of  no  partner 
will,  in  present  value  terms,  be 
substantially  diminished  compared  to 
such  consequences  if  the  allocation  (or 
allocations)  were  not  contained  in  the 
partnership  agreement.  In  determining 
the  after-tax  economic  benefit  or 
detriment  to  a  partner,  tax 
consequences  that  result  from  the 
interaction  of  the  allocation  with  such 
partner's  tax  attributes  that  are 
unrelated  to  the  partnership  will  be 
taken  into  account.  See  examples  (5) 
and  (9)  of  paragraph  (b)(5)  of  this 
section.  The  economic  effect  of  an 
allocation  is  not  substantial  in  the  two 
situtations  described  in  paragraphs 
(b)(2)(iii)  (b)  and  (c)  of  this  section. 
However,  even  if  an  allocation  is  not 
described  therein,  its  economic  effect 
may  be  insubstantial  under  the  general 
rules  stated  in  this  paragraph 
(b)(2)(iii)(a).  References  in  this 


paragraph  (b)(2)(iii)  to  allocations 
includes  capital  account  adjustments 
made  pursuant  to  paragraph  (b](2](iv)(A) 
^of  this  section. 

[b]  Shifting  tax  consequences.  The 
economic  effect  of  an  allocation  (or 
allocations)  in  a  partnership  taxable 
year  is  not  substantial  if.  at  the  time  the 
allocation  (or  allocations)  becomes  part 
of  the  partnership  agreement,  there  is  a 
strong  likelihood  that — 

[1]  The  net  increases  and  decreases 
that  will  be  recorded  in  the  partners' 
respective  capital  accounts  for  such 
taxable  year  will  not  differ  substantially 
from  the  net  increases  and  decreases 
that  would  be  recorded  in  such  partners' 
respective  capital  accounts  for  such 
year  if  the  allocations  were  not 
contained  in  the  partnership  agreement, 
and 

[2]  The  total  tax  liability  of  the 
partners  (for  their  respective  taxable 
years  in  which  the  allocations  will  be 
taken  into  account]  will  be  less  than  if 
the  allocations  were  not  contained  in 
the  partnership  agreement  (taking  into 
account  tax  consequences  that  result 
from  the  interaction  of  the  allocation  (or 
allocations)  with  partner  tax  attributes 
that  are  unrelated  to  the  partnership). 
If.  at  the  end  of  a  partnership  taxable 
year  to  which  an  allocation  (or 
allocations)  relates,  the  net  increases 
and  decreases  that  are  recorded  in  the 
partners'  respective  capital  accounts  do 
not  differ  substantially  from  the  net 
increases  and  decreases  that  would 
have  been  recorded  in  such  partners' 
respective  capital  accounts  had  the 
allocation  (or  allocations)  not  been 
contained  in  the  partnership  agreement, 
and  the  total  tax  hability  of  the  partners 
is  (as  described  in  [2]  above]  less  than  it 
would  have  been  had  the  allocation  (or 
allocations)  not  been  contained  in  the 
partnership  agreement,  it  will  be 
presumed  that,  at  the  time  the  allocation 
(or  allocations]  became  part  of  such 
partnership  agreement,  there  was  a 
strong  likelihood  that  these  results 
would  occur.  This  presumption  may  be 
overcome  by  a  showing  of  facts  and 
circumstances  that  prove  otherwise.  See 
examples  (6).  (7)(ii]  and  (iii).  and  (10](ii] 
of  paragraph  (b)(5)  of  this  section. 

(c)  Transitory  allocations.  If  a 
partnership  agreement  provides  for  the 
possibility  that  one  or  more  allocations 
(the  "original  allocation(s)")  will  be 
largely  offset  by  one  or  more  other 
allocations  (the  "offsetting 
allocation(s]").  and.  at  the  time  the 
allocations  become  part  of  the 
partnership  agreement,  there  is  a  strong 
likelihood  that — 

(1)  The  net  increases  and  decreases 
that  will  be  recorded  in  the  partners' 


respective  capital  accounts  for  the 
taxable  years  to  which  the  allocations 
relate  will  not  differ  substantially  from 
the  net  increases  and  decreases  that 
would  be  recorded  in  such  partners' 
respective  capital  accounts  for  such 
years  if  the  original  allocation(s]  and 
offsetting  allocation(s]  were  not 
contained  in  the  partnership  agreement, 
and 

(2)  The  total  tax  liability  of  the 
partners  (for  their  respective  taxable 
years  in  which  the  allocations  will  be 
taken  into  account)  will  be  less  than  if 
the  allocations  were  not  contained  in 
the  partnership  agreement  (taking  into 
account  tax  consequences  that  result 
from  the  interaction  of  the  allocation  (or 
allocations)  with  partner  tax  attributes 
that  are  unrelated  to  the  partnership) 
the  economic  effect  of  the  original 
alIocation(s]  and  offsetting  allocation(s) 
will  not  be  substantial.  If,  at  the  end  of  a 
partnership  taxable  year  to  which  an 
offsetting  allocation(s)  relates,  the  net 
increases  and  decreases  recorded  in  the 
partners'  respective  capital  accounts  do 
not  differ  substantially  from  the  net 
increases  and  decreases  that  would 
have  been  recorded  in  such  partners' 
respective  capital  accounts  had  the 
original  allocation(s)  and  the  offsetting 
allocation(8)  not  been  contained  in  the 
partnership  agreement,  and  the  total  tax 
liability  of  the  partners  is  (as  described 
in  (2)  above)  less  than  it  would  have 
been  had  such  allocations  not  been 
contained  in  the  partnership  agreement, 
it  will  be  presumed  that,  at  the  time  the 
allocations  became  part  of  the 
partnership  agreement,  there  was  a 
strong  likelihood  that  these  results 
would  occur.  This  presumption  may  be 
overcome  by  a  showing  of  facts  and 
circumstances  that  prove  otherwise.  See 
examples  (l)(xi].  (2),  (3).  (7)  (i)  and  (iv). 
(8)(ii).  and  (17)  of  paragraph  (b)(5)  of  this 
section.  Notwithstanding  the  foregoing, 
the  original  allocation(8)  and  the 
offsetting  allocation(s)  will  not  be  t 

insubstantial  (under  this  paragraph 
(b)(2](iii)(c)]  if.  at  the  time  the 
allocations  become  part  of  the 
partnership  agreement,  there  is  a  strong  * 
likelihood  that  the  offsetting 
allocation's)  will  not.  in  large  part,  be 
made  within  five  years  after  the  original 
allocation(s)  is  made  (determined  on  a 
first-in.  first-out  basis).  See  example  (2) 
of  paragraph  (b)(5)  of  this  section.  For ' 
purposes  of  applying  the  provisions  of 
this  paragraph  {b)(2)(iii)  (and 
paragraphs  (b)(2Kii)(c/K6)  and  (b](3)(iii) 
of  this  section),  the  adjusted  tax  basis  of 
partnership  property  (or.  if  partnership 
property  is  properly  reflected  on  the 
books  of  the  partnership  at  a  book  value 
that  differs  from  its  adjusted  tax  basis. 
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the  book  value  of  such  property)  will  be 
presumed  to  be  the  fair  market  value  of 
such  property,  and  adjustments  to  the 
adjusted  tax  basis  (or  book  value]  of 
such  property  will  be  presumed  to  be 
matched  by  corresponding  changes  in 
such  property's  fair  market  value.  Thus, 
there  cannot  be  a  strong  likelihood  that 
the  economic  effect  of  an  allocation  (or 
allocations]  will  be  largely  offset  by  an 
allocation  (or  allocations]  of  gain  or  loss 
from  the  disposition  of  partnership 
property.  See  examples  (1]  (vi)  and  (xi) 
of  paragraph  (b](5]  of  this  section. 

(iv]  Maintenance  of  capital 
accounts — (aj  In  general.  The  economic 
effect  test  described  in  paragraph 
(b](2)(ii)  of  this  section  requires  £m 
examination  of  the  capital  accounts  of 
the  partners  of  a  partnership,  as 
maintained  under  the  partnership 
agreement.  Except  as  otherwise 
provided  in  paragraph  (b)(2](ii](i']  of  this 
section,  an  allocation  of  income,  gain, 
loss,  or  deduction  will  not  have 
economic  effect  under  paragraph 
(b](2)(ii)  of  this  section,  and  will  not  be 
deemed  to  be  in  accordance  with  a 
partner's  interest  in  the  partnership 
under  paragraph  (b](4]  of  this  section, 
unless  the  capital  accounts  of  the 
partners  are  determined  and  maintained 
throughout  the  full  term  of  the 
partnership  in  accordance  with  the 
capital  accounting  rules  of  this 
paragraph  (b)(2](iv). 

[b)  Basic  rules.  Except  as  otherwise 
provided  in  this  paragraph  (b](2)(iv],  the 
partners'  capital  accounts  will  be 
considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  (b](2](iv]  if,  and  only  if. 
each  partner's  capital  account  is 
increased  by  [1]  the  amount  of  money 
contributed  by  him  to  the  partnership, 
(2)  the  fair  market  value  of  property 
contributed  by  him  to  the  partnership 
(net  of  liabilities  securing  such 
contributed  property  that  the 
partnership  is  considered  to  assume  or 
take  subject  to  under  section  7S2],  and 
[3]  allocations  to  him  of  partnership 
income  and  gain  (or  items  thereof), 
including  income  and  gain  exempt  from 
tax  and  income  and  gain  described  in 
paragraph  (b)(2)(iv)(g)  of  this  section, 
but  excluding  income  and  gain 
described  in  paragraph  (b)(4](i]  of  this 
section;  and  is  decreased  by  [4)  the 
amount  of  money  distributed  to  him  by 
the  partnership,  (5]  the  fair  market  value 
of  property  distributed  to  him  by  the 
partnership  (net  of  liabilities  securing 
such  distributed  property  that  such 
partner  is  considered  to  assume  or  take 
subject  to  under  section  752),  [6] 
allocations  to  him  of  expenditures  of  the 
partnership  described  in  section  705 


(a)(2)(B),  and  (7)  allocations  of 
partnership  loss  and  deduction  (or  item 
thereof),  including  loss  and  deduction 
described  in  paragraph  (b)(2)(iv)(g)  of 
this  section,  but  excluding  items 
described  in  (6)  above  and  loss  or 
deduction  described  in  paragraphs 
(bK4)(i)  or  (b)(4)(iii)  of  this  section;  and 
is  otherwise  adjusted  in  accordance 
with  the  additional  rules  set  forth  in  this 
paragraph  (b)(2)(iv).  For  purposes  of  this 
paragraph,  a  partner  who  has  more  than 
one  interest  in  a  partnership  shall  have 
a  single  capital  account  that  reflects  all 
such  interests,  regardless  of  the  class  of 
interests  owned  by  such  partner  {e.g.. 
general  or  limited)  and  regardless  of  the 
time  or  manner  in  which  such  interests 
were  acquired. 

(c)  Treatment  of  liabilities.  For 
purposes  of  this  paragraph  (b)(2)(iv),  (1) 
money  contributed  by  a  partner  to  a 
partnership  includes  the  amount  of  any 
(tartnership  liabilities  that  are  assumed 
by  such  partner  (other  than  liabilities' 
described  in  paragraph  (b)(2)(iv)(i)(5)  of 
this  section  that  are  assumed  by  a 
distributee  partner)  but  does  not  include 
increases  in  such  partner's  share  of 
partnership  liabilities  (see  section 
752(a)),  and  [2]  money  distributed  to  a 
partner  by  a  partnership  includes  the 
amount  of  such  partner's  individual 
liabilities  that  are  assumed  by  the 
partnership  (other  than  liabilities 
described  in  paragraph  (b)(2)(iv)(Z>)(2)  of 
this  section  that  are  assumed  by  the 
partnership)  but  does  not  include 
descreases  in  such  partner's  share  of 
partnership  liabilities  (see  section 
752(b)).  For  purposes  of  this  paragraph 
(b)(2)(iv)(c),  liabilities  may  be 
considered  to  be  assumed  only  to  the 
extent  the  assuming  party  is  thereby 
subjected  to  primary  and  personal 
Uability  with  respect  to  such  obligation, 
and  the  obligee  is  aware  of  the 
assumption  and  can  directly  enforce  the 
assuming  party's  obligation. 

[d\  Contributed  property — (J)  In 
general.  The  basic  capital  accounting 
rules  contained  in  paragraph  (b)(2)(iv)(Z)) 
of  this  section  require  that  a  partner's 
capital  account  be  increased  by  the  fair 
market  value  of  property  contributed  to 
the  partnership  by  such  partner  on  the 
date  of  contribution.  See  examples  (13) 
(i)  and  (v)  of  paragraph  (b](5]  of  this 
section.  Consistent  with  section  752(c), 
section  7701(g)  does  not  apply  in 
determining  such  fair  market  value. 

[2]  Contribution  of  promissory  notes. 
Notwithstanding  the  general  rule  of 
paragraph  (b)(2)(iv)(6)(2)  of  this  section, 
except  as  provided  in  this  paragraph 
(b](2)(iv)(J](2),  if  a  promissory  note  is 
contributed  to  a  partnership  by  a 
partner  who  is  the  maker  of  such  note, 


such  partner's  capital  account  will  be 
increased  with  respect  to  such  note  only 
when  then  is  a  taxable  dispNwition  of 
such  note  by  the  partnership  or  when 
the  partner  makes  principal  payments 
on  such  note.  See  example  (1M>^)  of 
paragraph  (b)(5)  of  this  section.  The  first 
sentence  of  this  paragraph 
(b)(2](iv)(dK2)  shall  not  apply  if  the  note 
referred  to  tfterein  is  readily  tradable  on 
an  established  securities  market.  See 
also  paragraph  (bK2)(ii)(c)  of  this 
section.  FurtherinOTe,  a  partner  whose 
interest  is  liquidated  will  be  considered 
as  satisfying  his  obligation  to  restore  Ae 
deficit  balance  in  his  capital  account  to 
the  extent  of  [i]  the  fair  market  value,  at 
the  time  of  contribution,  of  any 
negotiable  promissory  note  [td  which 
such  partner  is  the  maker)  that  such 
partner  contributes  to  the  partnership  on 
or  after  the  date  his  interest  is  Uquidated 
and  within  the  time  specified  in 
paragraph  (b){2){iiK6){.3)  of  this  section, 
and  (ii)  the  fair  market  value,  at  the  time 
of  liquidation,  of  the  unsatisfied  portion 
of  any  negotiable  promissory  note  (of 
which  such  partner  is  the  maker)  that 
such  partner  previously  contributed  to 
the  partnership.  For  purposes  of  the 
preceding  sentence,  the  fair  market 
value  of  a  note  will  be  no  less  than  the 
outstanding  principtd  balance  of  such 
note,  provided  that  such  note  bears 
interest  at  a  rate  no  less  than  the 
applicable  federal  rate  at  the  time  of 
valuation. 

(3)  Section  T04(c)  considerations. 
Section  704(c)  governs  the  determinatioa 
of  the  partner's  distributive  shares  of 
income,  gain,  loss,  and  deduction,  as 
computcNd  for  tax  purposes,  with  respect 
to  property  contributed  to  a  partnership 
(see  paragraph  (bMl)(iv)  of  this  section). 
In  cases  where  section  704(c)  appUes  to 
partnership  property,  the  capital 
accounts  of  the  partners  will  not  be 
considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  (b)(2Kiv)  unless  the 
partnership  agreement  requires  that  the 
partners'  capital  accounts  be  adjusted  in 
accordance  with  paragrajirii  (bM2Kiv)(f ) 
of  this  section  for  allocation  to  them  of 
depreciation,  depletion,  amortization, 
and  gain  and  loM.  as  computed  for  book 
purposes,  with  respect  to  such  property. 
See  example  (l3)(i)  of  paragraph  (bH5) 
of  this  section. 

(e)  Distributed  pmperty—lt)  In 
general.  The  basic  capital  accounting 
rules  contained  in  paragraph  (b)(2)(iv) 
[b]  of  this  section  require  diat  a 
partner's  capital  account  be  decreased 
by  the  fair  market  value  of  pr(^)erty 
distributed  by  the  partnership  (without 
regard  to  section  7701(g))  to  such  partner 
(whether  in  connection  with  a 
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liquidation  or  olherwise).  To  satisfy  this 
requirement,  the  capital  accounts  of  the 
partners  first  must  be  adjusted  to  reflect 
the  manner  in  which  the  unrealized 
income,  gain.  loss,  and  deduction 
inherent  in  such  property  (that  has  not 
been  reflected  in  the  capital  accounts 
previously)  would  be  allocated  among 
the  partners  if  there  were  a  taxable 
disposition  of  such  property  for  the  fair 
market  value  of  such  property  (taking 
section  7701(g)  into  account)  on  the  date 
of  distribution.  See  example  (14)(v)  of 
paragraph  (b)(5)  of  this  section. 

[2]  Distribution  of  promissory  notes. 
Notwithstanding  the  general  rule  of 
paragraph  (b)(2)(iv)(6)(5).  except  as 
provided  in  this  paragraph 
(b)(2)(iv)(e)(2).  if  a  promissory  note  is 
distributed  to  a  partner  by  a  partnership 
that  is  the  maker  of  such  note,  such 
partner's  capital  account  will  be 
decreased  with  respect  to  such  note  only 
when  there  is  a  taxable  disposition  of 
such  note  by  the  partner  or  when  the 
partnership  makes  principal  payments 
on  the  note.  The  previous  sentence  shall 
not  apply  if  a  note  distributed  to  a 
partner  by  a  partnership  who  is  the 
maker  of  such  note  is  readily  tradable 
on  an  established  securities  market. 
Furthermore,  the  capital  account  of  a 
partner  whose  interest  in  a  partnership 
is  liquidated  will  be  reduced  to  the 
extent  of  (/)  the  fair  market  value,  at  the 
time  of  distribution,  of  any  negotiable 
promissory  note  (of  which  such 
partnership  is  the  maker)  that  such 
partnership  distributes  to  the  partner  on 
or  after  the  date  such  partner's  interest 
is  liquidated  and  within  ihe  time 
specified  in  paragraph  (b}(2)(ii)(6)(2)  of 
this  section,  and  [if)  the  fair  market 
value,  at  the  time  of  liquidation,  of  the 
unsatisHed  portion  of  any  negotiable 
promissory  note  (of  which  such 
partnership  is  the  maker)  that  such 
partnership  previously  distributed  to  the 
partner.  For  purposes  of  the  preceding 
sentence,  the  fair  market  value  of  a  note 
will  be  no  less  than  the  outstanding 
principal  balance  of  such  note,  provided 
that  such  note  bears  interest  at  a  rate  no 
less  than  the  applicable  federal  rate  at 
time  of  valuation. 

if)  Revaluations  of  property.  A 
partnership  agreement  may,  upon  the 
occurrence  of  certain  events,  increase  or 
decrease  the  capital  accounts  of  the 
partners  to  reflect  a  revaluation  of 
partnership  property  on  the 
partnership's  books.  Capital  accounts  so 
adjusted  will  not  be  considered  to  be 
determined  and  maintained  in 
accordance  with  the  rules  of  this 
paragraph  (b)(2)(iv)  unless — 

(7).The  adjustments  are  based  on  the 
fair  market  value  of  partnership 


property  (taking  section  701(g)  into 
account)  on  the  date  of  adjustment,  and 

[2)  The  adjustments  reflect  the 
manner  is  which  the  unrealized  income, 
gain,  loss,  or  deduction  inherent  in  such 
property  (that  has  not  been  reflected  in 
the  capital  accounts  previously)  would 
be  allocated  among  the  partners  if  there 
were  a  taxable  disposition  of  such 
property  for  such  fair  market  value  on 
that  date,  and 

(J)  The  partnership  agreement 
requires  that  the  partners'  capital 
accounts  be  adjusted  in  accordance  with 
paragraph  (b)(2)(iv)(g)  of  this  section  for 
allocations  to  them  of  depreciation, 
depletion,  amortization,  and  gain  or  loss, 
as  computed  for  book  purposes,  with 
respect  to  such  property,  and 

[4)  The  partnership  agreement 
requires  that  the  partners'  distributive 
shares  of  depreciation,  depletion, 
amortization,  and  gain  or  loss,  as 
computed  for  tax  purposes,  with  respect 
to  such  property  be  determined  so  as  to 
take  account  of  the  variation  between 
the  adjusted  tax  basis  and  book  value  of 
such  property  in  the  same  manner  as 
under  section  704(c)  (see  paragraph 
(b](4)(i)  of  this  section),  and 

(5)  The  adjustments  are  made 
principally  for  a  substantial  non-tax 
business  purpose — 

(/)  In  connection  with  a  contribution 
of  money  or  other  property  (other  than  a 
de  minimis  amount)  to  the  partnership 
by  a  new  or  existing  partner  as 
consideration  for  an  interest  in  the 
partnership,  or 

(ii)  In  connection  with  a  distribution 
of  money  or  other  property  (other  than  a 
de  minimis  amount]  by  the  partnership 
to  a  retiring  or  continuing  partner  as 
consideration  for  an  interest  in  the 
partnership,  or 

[Hi]  Under  generally  accepted 
industry  accounting  practices,  provided 
substantially  all  of  the  partnership's 
property  (excluding  money)  consists  of 
stock,  securities,  commodities,  options, 
warrants,  futures,  or  similar  instruments 
that  are  readily  tradable  on  an 
established  securities  market. 
See  example  (14)  and  (18)  of  paragraph 
(b)(5)  of  this  section.  If  the  capital 
accounts  of  the  partners  are  not 
adjusted  to  reflect  the  fair  market  value 
of  partnership  property  when  an  interest 
in  the  partnership  is  acquired  from  or 
relinquished  to  the  partnership, 
paragraphs  (b)(l)(iii)  and  (b)(l)(iv)  of 
this  section  should  be  consulted 
regarding  the  potential  tax 
consequences  that  may  arise  if  the 
principles  of  section  704(c)  are  not 
applied  to  determine  the  partners' : 
distributive  shares  of  depreciation, 
depletion,  amortization,  and  gain  or  loss 


as  computed  for  tax  purposes,  with 
respect  to  such  property.] 

ig)  Adjustments  to  refwct  book 
value — (7)  In  general.  Under  paragraphs 
{b){2)(iv)(cO  and  (b)(2Miv)t/)  of  this 
section,  property  may  be  properly 
reflected  on  the  books  of  the  partnership 
at  a  book  value  that  differs  from  the 
adjusted  tax  basis  of  such  property.  In 
these  circumstances,  paragraphs 
(b)(2)(iv)(£/)(3)  and  (b){2)(iv)(/)(J>  of  this 
section  provide  that  the  capital  accounts 
of  the  partners  will  not  be  considered  to 
be  determined  and  maintained  in 
accordance  with  the  rules  of  this 
paragraph  (b)(2)(iv)  unless  the 
partnership  agreement  requires  the 
partners'  capital  accounts  to  be  adjusted 
in  accordance  with  this  paragraph 
(b)(2)(iv)(g)  for  allocations  to  them  of 
depreciation,  depletion,  amortization, 
and  gain  or  loss,  as  computed  for  book 
purposes,  with  respect  to  such  property. 
In  determining  whether  the  economic 
effect  of  an  allocation  of  book  items  is 
substantial,  consideration  will  be  given 
to  the  effect  of  such  allocation  on  the 
determination  of  the  partners' 
distributive  shares  of  cort^sponding  tax 
items  under  section  704(c)  and 
paragraph  (b)(4)(i]  of  this  section.  See 
example  (17)  of  paragraph  (b){5)  of  this 
section.  If  an  allocation  of  book  items 
under  the  partnership  agreement  does 
not  have  substantial  economic  effect  (as 
determined  under  paragraphs  (b)(2)(ii) 
and  (b)(2)(iii)  of  this  section),  or  is  not 
otherwise  respected  under  this 
paragraph,  such  items  will  be 
reallocated  in  accordance  with  the 
partners'  interests  in  the  partnership, 
and  such  reallocation  will  be  the  basis 
upon  which  the  partners'  distributive 
shares  of  the  corresponding  tax  items      • 
are  determined  under  section  704(c)  and  ' 
paragraph  (b)(4)(i)  of  this  section.  See 
examples  (13).  (14),  and  (18)  of 
paragraph  (b](5]  of  this  section. 

(2)  Payables  and  receivables. 
References  in  this  paragraph  (b)(2)(iv)     ", 
and  paragraph  (b)(4](i)  of  this  section  to: 
book  and  tax  depreciation,  depletion,      : 
amortization,  and  gain  or  loss  with 
respect  to  property  that  has  an  adjusted 
tax  basis  that  differs  from  book  value 
include,  under  analogous  rules  and 
principles,  the  unrealized  income  or 
deduction  with  respect  to  accounts 
receivable,  accounts  payable,  and  other 
accrued  but  unpaid  items. 

(5)  Determining  amount  of  book  items.- 
The  partners'  capital  accounts  will  not 
be  considered  adjusted  in  accordance 
with  this  paragraph  (b)(2)(iv)(^)  unless 
book  depreciation,  depletion,  and 
amortization  with  respect  to  partnership 
property  are  computed  in  accordance 
with  a  reasonable  method  selected  by 
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the  partnership,  and  under  such  method 
[i]  if  the  book  value  of  partnership 
property  exceeds  the  adjusted  tax  basis 
thereof,  the  depreciation,  depletion,  or 
amortization,  as  computed  for  book 
purposes,  will  be  no  less  than  the 
depreciation,  depletion,  or  amortization, 
as  computed  for  tax  purposes,  and  [it]  if 
the  adjusted  tax  basis  of  partnership 
property  exceeds  the  book  value  thereof, 
the  depreciation,  depletion,  or 
amortization,  as  computed  for  book 
purposes,  will  be  ilo  greater  than  the 
depreciation,  depletion,  or  amortization, 
as  computed  for  tax  purposes,  and  (iii)  if 
the  book  value  of  partnership  property 
equals  the  adjusted  tax  basis  thereof, 
the  depreciation,  depletion,  or 
amortization,  as  computed  for  book 
purposes,  will  equal  the  depreciation, 
depletion,  or  amortization,  as  computed 
for  tax  purposes. 

(A)  Determinations  affair  market 
value.  For  purposes  of  this  paragraph 
(b](2)(iv),  the  fair  market  value  assigned 
to  property  contributed  to  a  partnership, 
property  distributed  by  a  partnership,  or 
property  otherwise  revalued  by  a 
partnership,  will  be  regarded  as  correct, 
provided  that  [1]  such  value  is 
reasonably  agreed  to  among  the 
partners  in  arm's-length  negotiations, 
and  [2)  the  partners  have  sufficiently 
adverse  interests.  If,  however,  these 
conditions  are  not  satisfied  and  the 
value  assigned  to  such  property  is 
overstated  or  understated  (by  more  than 
an  insignificant  amount),  the  capital 
accounts  of  the  partners  will  not  be 
considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  (b)(2)(iv).  Valuation  of 
property  contributed  to  the  partnership, 
distributed  by  the  partnership,  or 
otherwise  revalued  by  the  partnership 
shall  be  on  a  property-by-property  basis, 
except  to  the  extent  the  regulations 
under  section  704(c)  permit  otherwise. 

[i]  Section  705(a)(2)(B)  expenditures — 
(1)  In  general.  The  basic  capital 
accounting  rules  contained  in  paragraph 
(b)(2)(iv)(5)  of  this  section  require  that  a 
partner's  capital  account  be  decreased 
by  allocations  made  to  such  partner  of 
expenditures  described  in  section 
705(a)(2)(B).  See  example  (11)  of 
paragraph  (b)(5)  of  this  section.  If  an 
allocation  oi  these  expenditures  under 
the  partnership  agreement  does  not  have 
substantial  economic  effect  (as 
determined  under  paragraphs  (b)(2)(ii) 
and  (b)(2)(iii)  of  this  section),  or  is  not 
otherwise  respected  under  this 
paragraph,  such  expenditures  will  be 
reallocated  in  accordance  with  the 
partners'  interest  in  the  partnership. 

(2)  Expenses  described  in  section  709. 
Except  for  amounts  with  respect  to 


which  an  election  is  properly  made 
under  section  709(b),  amounts  paid  or 
incurred  to  organize  a  partnership  or  to 
promote  the  sale  of  (or  to  sell)  an 
interest  in  such  a  partnership  shall, 
solely  for  purposes  of  this  paragraph,  be 
treated  as  section  705(a)(2)(B) 
expenditures,  and  upon  liquidation  of 
the  partnership  no  further  capital 
account  adjustments  will  be  made  in 
respect  thereof. 

{3)  Disallowed  losses.  If  a  deduction 
for  a  loss  incurred  in  connection  wilii 
the  sale  or  exchange  of  partnership 
property  is  disallowed  to  the  partnership 
under  section  267(a)(1)  or  section  707(b), 
that  deduction  shall,  solely  for  purposes 
of  this  paragraph,  be  treated  as  a  section 
705(a)(2)(B)  expenditure. 

(1)  Basis  adjustments  to  section  38 
property.  The  capital  accounts  of  the 
partners  will  not  be  considered  to  be 
determined  and  maintained  in 
accordance  with  the  rules  of  this 
paragraph  (b](2)(iv)  unless  such  capital 
accounts  are  adjusted  by  the  partners' 
shares  of  any  upward  or  downward 
basis  adjustments  allocated  to  them 
under  this  paragraph  (b)(2)(iv)(/).  When 
there  is  a  reduction  in  the  adjusted  tax 
basis  of  partnership  section  38  property 
under  section  48(q)(l)  or  section  48(g)(3), 
section  48(g)(6)  provides  for  an 
equivalent  downward  adjustment  to  the 
aggregate  basis  of  partnership  interests 
(and  no  additional  adjustment  is  made 
under  section  705(a)(2)(B)).  These 
downward  basis  adjustments  shall  be 
shared  among  the  partners  in  the  same 
proportion  as  the  adjusted  tax  basis  or 
cost  of  (or  the  qualified  investment  in) 
such  section  38  property  is  allocated 
among  the  partners  under  paragraph  (f) 
of  §  1.46-3  (or  paragraph  (a)(4)(iv)  of 
S  1.4S-8].  See  example  (2)(iii)  of 
paragraph  (b)(5)  of  this  section. 
Conversely,  when  there  is  an  increase  in 
the  adjusted  tax  b^sis  of  partnership 
section  38  property  under  section 
48(q)(2),  section  48(q)(6)  provides  for  an 
equivalent  upward  adjustment  to  the 
aggregate  basis  of  partnership  interests. 
These  upward  adjustments  shall  be 
allocated  among  the  partners  in  the 
same  proportion  as  the  investment  tax 
credit  from  such  property  is  recaptured 
by  the  partners  under  §  1.47-6. 

[k)  Depletion  of  oil  and  gas 
properties — (1)  In  general.  The  capital 
accounts  of  the  partners  will  not  be 
considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  (b)(2)(iv)  unless  such 
capital  accounts  are  adjusted  for 
depletion  and  gain  or  loss  with  respect 
to  the  oil  or  gas  properties  of  the 
partnership  in  accordance  with  this 
paragraph  (b)(2)(iv)(A). 


(2)  Simulated  depletion.  Except  as 
provided  in  paragraph  (b)(2)(iv)(A)  (J)  of 
this  section,  a  partnership  shall,  solely 
for  purposes  of  maintaining  capital 
accounts  under  this  paragraph,  compute 
simulated  depletion  allowances  with 
respect  to  its  oil  and  gas  properties  at 
the  partnership  level.  These  allowances 
shall  be  computed  on  each  depletable 
oil  or  gas  property  of  the  partnership  by 
using  either  the  cost  depletion  method  or 
the  percentage  depletion  method 
(computed  in  accordance  with  section 
613  at  the  rates  specified  in  section 
613A(c)(5)  without  regard  to  the 
limitations  of  section  613A,  which 
theoretically  could  apply  to  any  partner) 
for  each  partnership  taxable  year  that 
the  property  is  owned  by  the 
partnership  and  subject  to  depletion. 
The  choice  between  the  simulated  cost 
depletion  method  and  the  simulated 
percentage  depletion  method  shall  be 
made  on  a  property-by-property  basis  In 
the  first  partnership  taxable  year 
beginning  afte.r  April  30, 1986.  for  which 
it  is  relevent  for  the  property,  and  shall 
be  binding  for  all  partnership  taxable 
years  during  which  the  oil  or  gas 
property  is  held  by  the  partnership.  The 
partnership  shall  make  downward 
adjustments  to  the  capital  accounts  of 
the  partners  for  the  simulated  depletion 
allowance  with  respect  to  each  oil  or 
gas  property  of  the  partnership,  in  the 
same  proportion  as  such  partners  (or 
their  precedecessors  in  interest)  were 
properly  allocated  the  adjusted  tax 
basis  of  each  such  property.  The 
aggregate  capital  accoimt  adjustments 
for  simulated  percentage  depletion 
allowances  with  respect  to  an  oil  or  gas 
property  of  the  partnership  shall  not 
exceed  the  aggregate  adjusted  tax  basis 
allocated  to  the  partners  with  respect  to 
such  property.  Upon  the  taxable 
disposition  of  an  oil  or  gas  property  by  a 
partnership,  such  partnership's 
simulated  gain  or  loss  shall  be 
determined  by  subtracting  its  simulated 
adjusted  basis  in  such  property  from  the 
amount  realized  upon  such  disposition. 
(The  partnership's  simulated  adjusted 
basis  in  an  oil  or  gas  property  is 
determined  in  the  same  manner  as 
adjusted  tax  basis  except  that  simulated 
depletion  allowances  are  taken  into 
account  instead  of  actual  depletion 
allowances.)  The  capital  accounts  of  the 
partners  shall  be  adjusted  upward  by 
the  amount  of  any  simulated  gain  in 
proportion  to  such  partners'  allocable 
shares  of  the  portion  of  the  total  amount 
realized  from  the  disposition  of  such 
property  that  exceeds  the  partnership's 
simulated  adjusted  basis  in  such 
property.  The  capital  accounts  of  such 
partners  shall  be  adjusted  downward  by 
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the  amount  of  any  simulated  loss  in 
proportion  to  such  partners'  allocable 
shares  of  the  total  amount  realized  from 
the  disposition  of  such  property  that 
represents  recovery  of  the  partnership's 
simulated  adjusted  basis  in  such 
property.  See  section  613A(c)(7)(D)  and 
the  regtilations  thereunder  and 
paragraph  (b)(4Kv)  of  this  section.  See 
example  (19)(iv)  of  paragraph  (b)(5)  of 
this  section. 

(3)  Actual  depletion.  Pursuant  to 
section  613A(c)(7)(D)  and  the 
regulations  thereunder,  the  depletion 
allowance  under  section  611  with 
respect  to  the  oil  and  gas  properties  of  a 
partnership  is  computed  separately  by 
the  partners.  Accordingly,  in  lieu  of 
adjusting  the  partner's  capital  accounts 
as  provided  in  paragraph  (b)(2)(iv)(A)(2) 
of  this  section,  the  partnership  may 
make  downward  adjustments  to  the 
capital  account  of  each  partner  equal  to 
such  partner's  depletion  allowance  with 
respect  to  each  oil  or  gas  property  of  the 
partnership  (for  the  partner's  taxable 
year  that  ends  with  or  within  the 
pdrtnerships  taxable  year).  The 
aggregate  adjustments  to  the  capital 
account  of  a  partner  for  depletion 
allowances  iwith  respect  to  an  oil  or  gas 
property  of  the  partnership  shall  not 
exceed  the  adjusted  tax  basis  allocated 
ti)  such  partner  with  respect  to  such 
property.  Upon  the  taxable  disposition 
of  an  oil  or  gas  property  by  a 
partnership,  the  capital  account  of  each 
partner  shall  be  adjusted  upward  by  the 
amount  of  any  excess  of  such  partner's 
allocable  share  of  the  total  amount 
renlized  from  the  disposition  of  such 
property  over  such  partner's  remaining 
adjusted  tax  basis  in  stich  property,  if 
tliere  is  no  such  excess,  the  capital 
account  of  such  partner  shall  be 
adjusted  downward  by  the  amount  of 
any  excess  of  such  partner's  remaining 
adjnsted  tax  basis  in  such  property  over 
such  partner's  allocable  share  of  the 
total  amount  realized  from  the 
disposition  thereof.  See  section 
613A(c)(7)(4)(D)  and  the  regulations 
thereunder  and  paragraph  (b)(4)lv)  of 
this  section. 

[A]  Effect  of  book  values.  If  an  oil  or 
gas  property  of  the  partnership  is,  under 
paragraphs  [h][2.)[\\{d)  or  (b)(2)(iv)(/)  of 
this  section,  properly  reflected  on  the 
books  of  the  partnership  at  a  book  value 
that  differs  from  the  adjusted  tax  basis 
of  such  properly,  the  rules  contained  in 
this  paragraph  (bn2)(iv)(A)  and 
paragraph  (b)t4)(v)  of  this  section  shall 
be  applied  with  reference  to  such  book 
value.  A  revaluation  of  a  partnership  oil 
or  siis  property  under  paragraph 
(b|(2Hiv)(/)  of  this  section  may  give  rise 
to  a  reallocation  of  the  adjusted  tax 


basis  of  such  property,  or  a  change  in 
the  partners'  relative  shares  of 
simulated  depletion  from  such  property, 
only  to  the  extent  permitted  by  section 
613A(cH7)(D)  and  the  regulations 
thereunder. 

(/)  Transfers  of  partnership  interests. 
The  capital  accounts  of  the  partners  will 
not  be  considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  {b)(2)(iv)  unless,  upon 
the  transfer  of  all  or  a  part  of  an  interest 
in  the  partnership,  the  capital  account  of 
the  transferor  that  is  attributable  to  the 
transferred  interest  carries  over  to  the 
transferee  partner.  (See  paragraph 
(b)(2)(iv)(/n)  of  this  section  for  roles 
concerning  the  effect  of  a  section  754 
election  on  the  capital  accounts  of  the 
partners.)  However,  if  the  transfer  of  an 
interest  in  a  partnership  causes  a 
termination  of  the  partnership  under 
section  708(b){lKB),  the  capital  account 
that  carriers  over  to  the  transferee 
partner  will  be  adjusted  in  accordance 
with  paragraph  (b)(2)(iv)(e)  of  this 
section  in  connection  with  the 
constroctive  liquidation  of  the 
partnership  under  paragraph  (b)(l)(iv)  of 
§  1.708-1.  Moreover,  the  constructive 
reformation  of  such  partnership  will,  for 
purposes  of  this  paragraph,  be  treated  as 
the  formation  of  a  new  partnership,  and 
the  capital  accounts  of  the  partners  of 
such  new  partnership  will  be 
determined  and  maintained  accordingly. 
See  example  (13)  of  paragraph  (b)(5)  of 
this  section. 

(/n)  Section  754  elections — (7)  In 
general.  The  capital  accounts  of  the 
partners  will  not  be  considered  to  be 
determined  and  maintained  in 
accordance  with  the  rules  of  this 
paragraph  (b)(2)(iv]  unless,  upon 
adjustment  to  the  adjusted  tax  basis  of 
partnership  property  under  section  732, 
734.  or  743.  the  capital  accounts  of  the 
partners  are  adjusted  as  provided  in  tlis 
paragraph  (b)(2)(iv)(m). 

[2]  Section  743  adjustments.  In  the 
case  of  a  transfer  of  all  or  a  part  of  an 
interest  in  a  partnership  that  has  a 
section  754  election  in  effect  for  the 
partnership  taxable  year  in  which  such 
transfer  occurs,  adjustments  to  the 
adjusted  tax  basis  of  partnership 
property  under  section  743  shall  not  be 
reflected  in  the  capital  account  of  the 
transferee  partner  or  on  the  books  of  the 
partnership,  and  subsequent  capital 
account  adjustments  for  distributions 
(see  paragraph  (b)(2)(iv)(e)(l)  of  this 
section)  and  for  depreciation,  depletion, 
amortization,  and  gain  or  loss  with 
respect  to  such  property  will  disregard 
the  effect  of  such  basis  adjustment.  The 
preceding  sentence  shall  not  apply  to 
the  extent  such  basis  adjustment  is 


allocated  to  the  common  basis  of 
partnership  property  under  paragraph 
(b)(1)  of  §  1.734-2;  in  these  cases,  such 
basis  adjustment  shall,  except  as 
provided  in  paragraph^b)(2)fiv)(/r7)(5)  of 
this  section,  give  rise  to  adjustments  to 
the  capital  accounts  of  the  partners  in 
accordance  with  their  interests  in  the 
partnership  under  paragraph  (b)(3)  ofi 
this  section.  See  examples  (13)  (iii)  and 
(iv)  of  paragraph  (b)(5}  of  this  section. 

[3]  Section  732  adjustments.  In  the 
case  of  a  transfer  of  all  or  a  part  of  an 
interest  in  a  partnership  that  does  not 
have  a  section  745  election  in  effect  for 
the  partnership  taxable  year  in  which 
such  transfer  occurs,  adjustments  to  the 
adjusted  tax  basis  of  partnership 
property  under  section  732(d)  will  be 
treated  in  the  capital  accounts  of  the 
partners  in  the  same  manner  as  section 
743  basis  adjustments  are  treated  under 
paragraph  (b)(2)(iv)(m)(2)  of  this  section. 

[4]  Section  734  adjustments.  Except  as 
provided  in  paragraph  (b)(2)(iv)(m)(5)  of 
this  section,  in  the  case  of  a  distribution 
of  property  by  a  partnership  that  has  a 
section  754  election  in  effect  for  the 
partnership  taxable  year  in  which  the 
distribution  occurs,  the  partner  who 
receives  a  distribution  that  gives  rise  to 
the  adjustment  to  the  adjusted  tax  basis 
of  partnership  property  under  section 
734  shall  have  a  corresponding 
adjustment  made  to  his  capital  account. 

(5)  Limitations  on  adjustments. 
Adjustments  may  be  made  to  the  capital 
account  of  a  partner  (or  his  successor  in 
interest]  in  respect  of  basis  adjustments 
to  partnership  property  under  sections 
732.  734,  and  743  only  to  the  extent  tiiat 
such  basis  adjustments  (i)  are  permitted 
to  be  made  to  one  or  more  items  of 
partnership  property  under  section  755. 
and  (ii)  result  in  an  increase  or  a 
decrease  in  the  amount  at  which  such 
property  is  carried  on  flie  partnership's 
balance  sheet,  as  computed  for  book 
purposes.  For  example,  if  the  book  value 
of  partnership  property  exceeds  the 
adjusted  tax  basis  of  such  property,  a 
basis  adjustment  to  such  property  may 
be  reflected  in  a  partner's  capital 
account  only  to  the  extent  such 
adjustment  exceeds  the  difference 
between  the  book  value  of  such  properly 
and  the  adjusted  tax  basis  of  such 
property  prior  to  such  adjustment. 

[n]  Partnership  level  characterization. 
Except  as  otherwise  provided  in 
paragraph  (b)(2)(iv)(k)  of  this  section, 
the  capital  accounts  of  the  partners  will 
not  be  considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  (b)(2)(iv)  unless 
adjustments  to  such  capital  accounts  in 
respect  of  partnership  income,  gain,  loss, 
deduction,  and  section  765('a)(2KB)  , 
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expenditures  (or  item  thereof)  are  made 
with  reference  to  the  Federal  tax 
treatment  of  such  items  (and  in  the  case 
of  book  items,  with  reference  to  the 
Federal  tax  treatment  of  the 
corresponding  tax  items)  at  the 
partnership  level,  without  regard  to  any 
requisite  or  elective  tax  treatment  of 
such  items  at  the  partner  level  (for 
example,  under  section  58(i)).  However, 
a  partnership  that  incurs  mining 
exploration  expenditures  will  determine 
the  Federal  tax  treatment  of  income, 
gain,  loss,  and  deduction  with  respect  to 
the  property  to  which  such  expenditures 
relate  at  the  partnership  level  only  after 
first  taking  into  account  the  elections 
made  by  its  partners  under  section  617 
and  section  703(b)(4). 

(o)  Guarantet  d payments.  Guaranteed 
payments  to  a  par'ner  under  section 
707(c)  cause  the  capital  account  of  the 
recipient  partner  to  be  adjusted  only  to 
the  extent  of  such  partner's  distributive 
share  of  any  partnership  deduction,  loss, 
or  other  downward  capital  account 
adjustment  resulting  from  such  payment. 

(p)  Minor  discrepancies. 
Discrepancies  between  the  balances  in 
the  respective  capital  accounts  of  the 
partners  and  the  balances  that  would  be 
in  such  respective  capital  accounts  if 
they  had  been  determined  and 
maintained  in  accordance  with  this 
paragraph  (b)(2)(iv)  will  not  adversely 
affect  the  validity  of  an  allocation, 
provided  that  such  discrepancies  are 
minor  and  are  attributable  to  good  faith 
error  by  the  partnership. 

[q]  Adjustments  where  guidance  is 
lacking.  If  the  rules  of  this  paragraph 
(b)(2)(iv)  fail  to  provide  guidance  on 
how  adjustments  to  the  capital  accounts 
of  the  partners  should  be  made  to  reflect 
particular  adjustments  to  partnership 
capital  on  the  books  of  the  partnership, 
such  capital  accounts  will  not  be 
considered  to  be  determined  and 
maintained  in  accordance  with  those 
rules  unless  such  capital  account 
adjustments  are  made  in  a  manner  that 
(?)  maintains  equality  between  the 
aggregate  governing  capital  accounts  of 
the  partners  and  the  amount  of 
partnership  capital  reflected  on  the 
partnership's  balance  sheet,  as 
computed  for  book  purposes,  [2)  is 
consistent  with  the  underlying  economic 
arrangement  of  the  partners,  and  (3)  is 
based,  wherever  practicable,  on  Federal 
t-ix  accounting  principles. 

(r)  Restatement  of  Capital  Accounts. 
With  respect  to  partnerships  that  begun 
operating  in  a  taxable  year  beginning 
before  May  1, 1986,  the  capital  accounts 
of  the  partners  of  which  have  not  been 
determined  and  maintained  in 
accordance  with  the  rules  of  this 
paragraph  (b)(2)(iv)  since  inception. 


such  capital  accounts  shall  not  be 
considered  to  be  determined  and 
maintained  in  accordance  with  the  rules 
of  this  paragraph  (b)(2)(iv)  for  taxable 
years  beginning  after  April  30, 1966, 
unless  [1]  such  capital  accounts  are 
adjusted,  effective  for  the  first 
partnership  taxable  year  beginning  after 
April  30, 1966,  to  reflect  the  fair  market 
value  of  partnership  property  as  of  the 
first  day  of  such  taxable  year,  and  [2]  in 
connection  with  such  adjustment,  the 
rules  contained  in  paragraph 
(b)(2)(iv)(/)(2).  (J),  and  [4]  of  this  section 
are  satisfled.  However,  compliance  with 
the  previous  sentence  will  have  no 
bearing  on  the  validity  of  allocations 
that  relate  to  partnership  taxable  years 
beginning  before  May  1, 1986. 

(3)  Partner's  interest  in  the 
partnership — (i)  In  general.  References 
in  section  704(b)  and  this  paragraph  to  a 
partner's  interest  in  the  partnership, 
or  to  the  partner's  interests  in  the 
partnership,  signify  the  manner  in  which 
the  partners  have  agreed  to  share  the 
economic  benefit  or  burden  with  respect 
to  the  income,  gain,  loss,  deduction,  or 
credit  (or  item  thereof)  that  is  allocated. 
This  sharing  arrangement  may  or  may 
not  correspond  to  the  overall  economic 
arrangement  of  the  partners.  Thus,  a 
partner  who  has  a  50  percent  overall 
interest  in  the  partnership  may  have  a 
90  percent  interest  in  a  particular  item  of 
income  or  deduction.  The  determination 
of  a  partner's  interest  in  a  partnership 
shall  be  made  by  taking  into  account  all 
facts  and  circumstances  relating  to  the 
economic  arrangement  of  the  partners. 
All  partners'  interests  in  the  partnership 
are  presumed  to  be  equal  (determined 
on  a  per  capita  basis).  However,  this 
presumption  may  be  rebutted  by  the 
taxpayer  or  the  Internal  Revenue 
Service  by  establishing  facts  and 
circumstances  that  show  that  the 
partners'  interests  in  the  partnership  are 
otherwise. 

(ii)  Factors  considered.  In  determining 
a  partner's  interest  in  the  partnership, 
the  follo^ng  factors  are  among  those 
that  will  be  considered:  .      ■ 

(a]  The  partners'  relative 
contributions  to  the  partnership. 

(b)  The  interests  of  the  partners  in 
economic  profits  and  losses  (if  different 
than  that  in  taxable  income  or  loss), 

(c)  The  interests  of  the  partners  in 
cash  flow  and  other  non-hquidating 
distributions,  and 

(d]  The  rights  of  the  partners  to 
distributions  of  capital  upon  liquidatran. 
The  provisions  of  this  subparagraph 
(b)(3)  are  illustrated  by  examples  (l)(i) 
and  (ii),  (4)(i),  (5)(i)  and  (ii).  (6),  (7)(i),  (ii), 
and  (iv),  (8),  (10)(ii),  16(i),  and  (19)(iii)  of 
paragraph  (b)(5)  of  this  section.  See 
paragraph  (b)(4)(i)  of  this  section 


concerning  rules  for  determining  the 
partners'  interests  in  the  partnership 
with  respect  to  certain  tax  items. 
(///')  Certain  determinations.  If — 

[a]  Requirements  (7)  and  [2]  of 
paragraph  (b)(2)(ii)(Z7)  of  this  section  are 
satisfied,  and 

[b]  All  or  a  portion  of  an  allocation  of 
income,  gain,  loss,  or  deduction  made  to 
a  partner  for  a  partnership  taxable  year 
does  not  have  economic  effect  under 
paragraph  (b)(2)(ii)  of  this  section. 

the  partners'  interests  in  the  partnership 
with  respect  to  the  portion  of  the 
allocation  that  lacks  economic  effect 
will  be  determined  by  comparing  the 
manner  in  which  distributions  (and 
contributions)  would  be  made  if  all 
partnership  property  were  sold  at  book 
value  and  the  partnership  were 
liquidated  immediately  following  the 
end  of  the  taxable  year  to  which  the 
allocation  relates  with  the  manner  in 
which  distributions  (and  contributions) 
would  be  made  if  all  partnership 
property  were  sold  at  book  value  and 
the  partnership  were  liquidated 
immediately  following  the  end  of  the 
prior  taxable  year,  and  adjusting  the 
result  for  the  items  described  in  {4),  [S\, 
and  [6]  of  paragraph  (b)(2)(ii)(£/)  of  this 
section.  A  determination  made  under 
this  paragraph  (b)(3)(iii)  will  have  no 
force  if  the  economic  effect  of  valid 
allocations  made  in  the  same  manner  is 
insubstantial  under  paragraph  (b)(2)(iii) 
of  this  section.  See  examples  (1)  (iv).  (vj. 
and  (vi),  and  (15)  (ii)  and  (iii)  of 
paragraph  (b)(5)  of  this  section. 

(4)  Special  rules — (i)  Allocations  to 
reflect  revaluations.  If  partnership 
property  is.  under  paragraphs 
(b)(2)(iv)(J)  or  (b)(2)(iv)l/)  of  this 
section,  properly  reflected  in  the  capital 
accounts  of  the  partners  and  on  the 
books  of  the  partnership  at  a  book  value 
that  differs  from  the  adjusted  tax  basis 
of  such  property,  then  depreciation, 
depletion,  amortization,  and  gain  or  loss, 
as  computed  for  book  purposes,  with 
respect  to  such  property  will  be  greater 
or  less  than  the  depreciation,  depletion, 
amortization,  and  gain  or  loss,  as 
computed  for  tax  purposes,  with  respect 
to  such  property.  In  these  cases  the 
capital  accounts  of  the  partners  are 
required  to  be  adjusted  solely  for 
allocations  of  the  book  items  to  such 
partners  (see  paragraph  (b)(2)(iv)(£)  of 
this  section),  and  the  partners'  shares  of 
the  corresponding  tax  items  are  not 
independently  reflected  by  further 
adjustments  to  the  partners"  capital 
accounts.  Thus,  separate  allocations  of 
these  tax  items  cannot  have  economic 
effect  under  paragraph  (b)(2)(ii)(fe)(/)  of 
this  section,  and  the  partners' 
distributive  shares  of  such  tax  items 
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must  (unless  governed  by  section  704(c)) 
be  made  in  accordance  with  the 
partners'  interests  in  the  partnership. 
These  tax  items  must  be  shared  among 
the  partners  in  a  manner  that  takes 
account  of  the  variation  between  the 
adjusted  tax  basis  of  such  property  and 
its  book  value  in  the  same  manner  as 
variations  between  the  adjusted  tax 
basis  and  fair  market  value  of  property 
contributed  to  the  partnership  are  taken 
into  account  in  determining  the  partners" 
shares  of  tax  items  under  section  704(c). 
See  examples  (14)  and  (18)  of  paragraph 
(b)(5)  of  this  section. 

(ii)  Credits.  Allocations  of  tax  credits 
and  tax  credit  recapture  are  not 
reflected  by  adjustments  to  the  partners' 
capital  accounts  (except  to  the  extent 
thai  adjustments  to  the  adjusted  tax 
basis  of  partnership  section  38  property 
in  respect  of  tax  credits  and  tax  credit 
recapture  give  rise  to  capital  account 
adjustments  under  paragraph  (b)(2)(iv)(/l 
of  this  section).  Thus,  such  allocations 
cannot  have  economic  effect  under 
paragraph  (b)(2)lii)(6)(7)  of  this  section, 
and  the  tax  credits  and  tax  credit 
recapture  must  be  allocated  in 
accordance  with  the  partners'  interests 
in  the  partnership  as  of  the  time  the  tax 
credit  or  credit  recapture  arises.  With 
respect  to  the  investment  tax  credit 
provided  by  section  38,  allocations  of 
cost  or  qualified  investment  made  in 
accordance  with  paragraph  (f)  of  §  1.46- 
3  and  paragraph  (a)t4)(iv)  of  §  1.48-8 
shall  be  deemed  to  be  made  in 
accordance  with  the  partners'  interests 
in  the  partnership.  With  respect  to  other 
tax  credits,  if  a  partnership  expenditure 
(whether  or  not  deductible)  that  gives 
rise  to  a  tax  credit  in  a  partnership 
taxable  year  also  gives  rise  to  valid 
allocations  of  partnership  loss  or 
deduction  (or  other  downward  capital 
account  adjustments]  for  such  year,  then 
the  partners'  interests  in  the  partnership 
with  respect  to  such  credit  (or  the  cost 
giving  rise  thereto)  shall  be  in  the  same 
proportion  as  such  partners'  respective 
distributive  shares  of  such  loss  or 
deduction  (and  adjustments).  See 
example  (11)  of  paragraph  (b)(5)  of  this 
section,  identical  principles  shall  apply 
in  determining  the  partners'  interests  in 
the  partnership  with  respect  to  tax 
credits  that  arise  from  receipts  of  the 
partnership  (whether  or  not  taxable). 

(iii)  Excess  percentage  depletion.  To 
the  extent  the  percentage  depletion  in 
respect  of  an  item  of  depletable  property 
of  the  partnership  exceeds  the  adjusted 
tax  basis  of  such  property,  allocations  of 
such  excess  percentage  depletion  are 
not  reflected  by  adjustments  to  the 
partners'  capital  accounts.  Thus,  such 
allocations  cannot  have  economic  effect 


under  paragraph  (b)(2)fii)(6)( J)  of  this 
section,  and  such  excess  percentage 
depletion  must  be  allocated  in 
accordance  with  the  partners'  interests 
in  the  partnership.  The  partners' 
interests  in  the  partnership  for  a 
partnership  taxable  year  with  respect  to 
such  excess  percentage  depletion  shall 
be  in  the  same  proportion  as  such 
partners'  respective  distributive  shares 
of  gross  income  from  the  depletable 
property  (as  determined  under  section 
613(c))  for  such  year.  See  example  (12) 
of  paragraph  (b)(5)  of  this  section.  See 
paragraphs  (b)(2)(iv)(Ar)  and  {b](4)(v)  of 
this  section  for  special  rules  concerning 
oil  and  gas  properties  of  the  partnership, 
(iv)  Nonrecourse  debt.  (Reserved.) 
(v)  Allocations  under  section 
613A(c)(7)(D).  Allocations  of  the 
adjusted  tax  basis  of  a  partnership  oil  or 
gas  property  are  controlled  by  section 
613A(c)(7)(D)  and  the  regulations 
thereunder.  However,  if  the  partnership 
agreement  provides  for  an  allocation  of 
the  adjusted  (ax  basis  of  an  oil  or  gas 
property  among  the  partners,  and  such 
allocation  is  not  otherwise  governed 
under  section  704(c)  (or  related 
principles  under  paragraph  (b)(4){i)  of 
this  section),  that  allocation  will  be 
recognized  as  being  in  accordance  with 
the  partners'  interests  in  partnership 
capital  under  section  613A(cH7)(D). 
provided  (o)  such  allocation  does  not 
give  rise  to  capital  account  adjustments 
under  paragraph  (bM2)(iv)(A)  of  this 
section  the  economic  effect  of  which  are 
insubstantial  (as  determined  under 
paragraph  (b)(2)(iii)  of  this  section),  and 
[b)  all  other  allocations  and  capital 
account  adjustments  under  the 
partnership  agreement  are  recognized 
under  this  paragraph.  Otherwise,  such 
adjusted  tax  basis  must  be  allocated 
among  the  partners  pursuant  to  section 
613A(c)(7)(D)  in  accordance  with  the 
partners'  actual  interests  in  partnership 
capital  or  income.  For  purposes  of  • 

section  613A(c)(7)(D)  the  partners' 
allocable  shares  of  the  amount  realized 
upon  the  partnership's  taxable 
dispositicfti  of  an  oil  or  gas  property  will, 
except  to  the  extent  governed  by  section 
704(c)  (or  related  principles  under 
paragraph  (b)(4)(i)  of  this  section),  be 
determined  under  this  paragraph 
(b)(4)(v).  If,  pursuant  to  paragraph 
(b)(2)(iv)(A)(2)  of  this  section,  the 
partners'  capital  accounts  are  adjusted 
to  reflect  the  simulated  depletion  of  an 
oil  or  gas  property  of  the  partnership, 
the  portion  of  the  total  amount  realized 
by  the  partnership  upon  the  taxable 
disposition  of  such  property  that 
represents  recovery  of  its  simulated 
adjusted  tax  basis  therein  will  be 
allocated  to  the  partners  in  the  same 


proportion  as  the  aggregate  adjusted  tax 
basis  of  such  property  was  allocated  to 
such  partners  (or  their  predecessors  in 
interest).  If,  pursuant  to  paragraph 
(b){2)(iv)(A)(5)  of  this  section,  the 
partners'  capital  accounts  are  adjusted 
to  reflect  the  actual  depletion  of  an  oil 
or  gas  property  of  the  partnership,  the 
portion  of  the  total  amount  realized  by 
the  partnership  upon  the  taxable 
disposition  of  such  property  that  equals 
the  partners'  aggregate  remaining 
adjusted  basis  therein  will  be  allocated 
to  the  partners  in  proportion  to  their 
respective  remaining  adjusted  tax  bases 
in  such  property.  An  allocation  provided 
by  the  partnership  agreement  of  the 
portion  of  the  total  amount  realized  by 
the  partnership  on  its  taxable 
disposition  of  an  oil  or  gas  property  that 
exceeds  the  portion  of  the  total  amount 
realized  allocated  under  either  of  the 
previous  two  sentences  (whichever  is 
applicable)  shall  be  deemed  to  be  made 
in  accordance  with  the  partners' 
allocable  shares  of  such  amount 
realized,  provided  (c)  such  allocation 
does  not  give  rise  to  capital  account 
adjustments  under  paragraph 
(b)(2)(iv)(A)  of  this  section  the  economic 
effect  of  which  is  insubstantial  (as 
determined  under  paragraph  (b)(2)(ii)  of 
this  section),  and  (d\  all  other 
allocations  and  capital  account 
adjustments  under  the  partnership 
agreement  are  recognized  under  diis 
paragraph.  Otherwise,  the  partners' 
allocable  shares  of  the  total  amount 
realized  by  the  partnership  on  its 
taxable  disposition  of  an  oil  or  gas 
property  shall  be  determined  in 
accordance  with  the  partners'  interests 
in  the  partnership  under  paragraph 
(b)(3)  of  this  section.  See  example  (19)  of 
paragraph  (b)(5)  of  this  section.  (See 
paragraph  (b}(2)(iv)(A)  of  this  section  for 
the  determination  of  appropriate 
adjustments  to  the  partners'  capital 
accounts  relating  to  section  -     ^ 

613A(c)(7)(D).)  :  »i 

(vi)  Amendments  to  partnership 
agreement  If  an  allocation  has 
substantial  economic  effect  under 
paragraph  (b)(2)  of  this  section  or  is 
deemed  to  be  made  in  accordance  with 
the  partners'  interests  in  the  partnership 
under  paragraph  (b)(4)  of  this  section 
under  the  partnership  agreement  that  is 
effective  for  the  taxable  year  to  which 
such  allocation  relates,  and  such 
partnership  agreement  thereafter  is 
modified,  both  the  tax  consequences  of 
the  modification  and  the  facts  and 
circumstances  surrounding  the 
modification  will  be  closely  scrutinized 
to  determine  whether  the  purported 
modification  was  part  of  the  original 
agreement.  If  it  is  determined  that  the 
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purported  modification  was  part  of  the 
original  agreement  prior  aiiocations 
may  be  reallocated  in  a  manner 
consistent  with  the  modifred  terms  of 
the  agreement,  and  subsequent 
allocations  may  be  reallocated  to  take 
account  of  such  modifled  terms.  For 
example,  if  a  partner  is  obligated  by  the 
partnership  agreement  to  restore  the 
deficit  balance  in  his  capital  account  (or 
any  limited  dollar  amount  thereof)  in 
accordance  with  requirement  [3)  of 
paragraph  (b)(2Hii)(&)  of  this  section 
and,  thereafter,  such  obligation  is 
eliminated  or  reduced  (other  than  as 
provided  in  paragraph  (b](2)(ii)(/)  of  this 
section),  or  is  not  complied  with  in  a 
timely  manner,  such  elimination, 
reduction,  or  noncompliance  may  be 
treated  as  if  it  always  were  part  of  the 
partnership  agreement  for  purposes  of 
making  any  reallocations  and 
determining  the  appropriate  limitations 
period. 

(vii)  Recapture.  For  special  rules 
applicable  to  the  allocation  of  retapture 
income  or  credit,  see  paragraph  (e)  of 
§  1.1245-1,  paragraph  (f)  of  5  11250-1. 
paragraph  (c)  of  1 1.1254-1,  and 
paragraph  (a)  of  S  1.47-6. 

(5)  Examples.  The  operation  of  the 
rules  in  this  paragraph  is  illustrated  by 
the  following  examples: 

Example  (1).  (i)  A  and  B  form  a  general 
partnership  with  cash  contrtbutions  of 
$40,000  each,  which  cash  t«  used  to  purchase 
depreciable  personal  property  at  a  cost  of 
SSO.OOO.  The  partnership  elects  under  section 
48«q)(4)  to  reduce  the  amount  of  investment 
tax  credit  tn  Keu  of  adjusting  the  tax  basis  of 
such  property.  The  partnership  agreement 
provides  that  A  and  B  will  have  equal  shares 
of  taxable  income  and  loss  (computed 
without  regard  to  cost  recovery  deductions) 
and  cash  flow  and  that  all  cost  recovery 
deductions  on  the  property  will  be  allocated 
to  A.  The  agreement  further  provides  that  the 
partners'  capital  accounts  will  l>e  determined 
and  maintained  in  accordance  with 
paragraph  (bH2)(iv)  of  the  section,  but  that 
upon  liquidation  of  the  partnership, 
distributions  will  be  made  equally  between 
the  partners  (regardless  of  capital  account 
balances)  and  no  partner  will  be  required  to 
restore  the  deficit  balance  in  his  capital 
account  for  distribution  to  partners  with 
positive  capital  accounts  balances.  In  the 
partnership's  first  taxable  year,  it  recognizes 
operating  income  equal  to  its  operating 
expenses  and  has  an  additional  $20.(XX)  cost 
recovery  deduction,  which  is  allocated 
entirely  to  A.  That  A  and  B  will  be  entitled  to 
equal  distributions  on  liquidation,  even 
through  A  is  allocated  the  entire  $20,000  cost 
recovery  deduction,  indicates  A  will  not  bear 
the  full  risk  of  the  economic  loss 
corresponding  to  such  deduction  if  such  loss 
occurs.  Under  paragraph  (b)(2)(Li]  of  this 
section,  the  allocation  lacks  economic  effect 
and  will  be  disregarded.  The  partners  made 
equal  contributions  to  the  partnership,  share 
equally  in  othei  taxable  income  and  loss  and 


in  cash  flow,  and  will  share  eqiully  in 
liquidation  praoeadi.  indicating  that  ti>eir 
actual  econoMR  Miiiiniuaniil  is  to  t>ear  the 
liak  imposed  by  the  potential  decrease  in  the 
value  of  the  piopeily  equally.  Thus,  under 
paragraph  (b)(3|  of  tliis  section  the  partners' 
interests  in  the  partnership  are  equal,  and  the 
cost  recovery  deduction  will  be  reallocated 
equally  between  A  and  B. 

(ii)  Asssame  the  same  facts  as  in  \i)  except 
that  the  partnership  agreement  provides  that 
liquidation  proceeds  will  be  distributed  rn 
accordance  with  capital  account  balances  if 
the  partnership  is  liquidaled  during  the  first 
five  years  of  its  existence  but  that  liquidation 
proceeds  will  be  distributed  equally  if  the 
partnership  is  liquidated  thereafter.  Since  the 
partnership  agreement  does  not  provide  for 
the  requirement  contained  in  paragraph 
(b)(2)(ii)(/7H^)  of  this  section  to  be  satisified 
throughont  the  term  of  the  partnership,  the 
partnership  allocations  do  not  have  economic 
effect.  Even  if  the  partnership  agreement 
provided  for  the  requirement  contained  in 
paragraph  (b){2)(ii)(6K.?l  to  be  satisified 
throughout  the  term  of  the  partnership,  such 
allocations  would  not  have  economic  effect 
unless  the  requirement  contained  in 
paragraph  (bH2)(iiH6H<'l  of  this  section  or  the 
alternate  economic  effect  test  contained  in 
paragraph  (b)(2HiiH<^  of  this  section  were 
satisPied. 

(iii)  Assume  the  same  facts  as  in  (i)  except 
that  distriiMtions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  are  to 
be  made  in  accordance  with  the  partners' 
positive  capital  account  balances  throughout 
the  term  of  the  partnen^ip  (as  set  forth  in 
paragraph  (b)(2)(ii)(6)(.?)  of  this  section). 
Assume  further  that  the  partnership 
agreement  contains  a  qualiHed  income  offset 
(as  defined  in  paragraph  (b)(2)(ii)((y)  of  this 
section)  and  that,  as  of  tlie  end  of  each 
partnership  taxable  year,  the  items  described 
in  paragraphs  (bK2)(ii)(^(4).  (5).  and  [6]  of 
this  section  are  not  reasonably  expected  to 
cause  or  increase  a  deficit  balance  in  A's 
capital  account. 


A 

B 

S40,000 
(20.000) 

S40.000 

0 

Capital  account  at  andot  year 
1                    

S20,eix> 

smxxx) 

:             1 

Under  the  alternate  economic  effect  test 
contained  in  paragraph  (b)(2)(ii)(<y)  of  this 
section,  the  allocation  of  the  $20,000  cost 
recovery  dedttctien  to  A  itas  economic  effect. 

(iv)  Assume  the  same  facts  as  in  fiii)  and 
that  in  the  partnership's  second  taxable  year 
it  recognises  operating  income  equal  to  its 
operating  expenses  bikI  has  a  S2SX)00  cost 
recovery  deduction  which,  under  the 
partnership  agreement,  is  allocated  entirety 
to  A. 


The  alkxstion  of  the  SZSjOOO  cost  recovery 
deduction  lo  A  satisfies  that  alternate 
ecamamic  effect  lest  contained  in  paragrapli 
fl>)(2Kn|(<^  0f  this  sectiew  only  K>  the  extent 
attXjOM.  Therefore,  only  $20:000  of  sudi 
allocation  has  economic  effect,  and  the 
remaining  $5,000  must  he  reaHocaled  in 
accordance  with  the  partners'  inlerests  in  the 
partnership.  Under  the  partnership 
agreement,  if  the  property  were  sold 
immediately  following  ttie  end  of  the 
partnership's  second  taxable  year  for  SSSjUU 
(its  adjusted  tax  basis),  the  SSSJRM  wooid  be 
distributed  to  R  Thtts.  B,  and  not  A.  bears  the 
economic  burden  corresponding  to  SS.000  of 
the  $25,000  cost  recovery  deduction  allocated 
to  A.  Under  paragraph  (b)(3)(iii)  of  this 
section.  $5,000  of  such  caat  recovery 
deduction  will  be  reallocated  to  B. 

(v)  Assume  the  same  facts  as  in  (iv)  except 
that  the  cost  recovery  deduction  for  the 
partnershp's  second  taxable  year  is  S2OJ000 
instead  of  $25.(X)0.  The  allocation  of  such  cost 
recovery  deduction  tn  A  has  economic  effect 
under  the  alternate  economic  effect  lest 
contained  in  paragraph  (b)(Z)(ii)(d)  of  this 
section.  Assume  further  that  the  property  is 
sold  for  $35,000  immediately  following  tlie 
end  of  the  partnership's  second  taxable  year. 
resulting  m  a  $5,000  taxable  loss  ($40,000 
adjusted  tax  basis  less  $35,000  sates  price), 
and  the  partnership  is  Kquidated. 
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Under  the  partnersbip  agreement  the  $35ino 
sales  proceeds  are  diatribulad  lo  R  Since  B 
bears  die  entire  ecoaanHC  bnrden 
corresponding  to  the  $5,000  taxable  loss  from 
the  safe  of  the  property,  the  allocation  of 
$2,500  of  such  loss  to  A  does  not  have 
economic  effect  and  soast  be  realiocated  in 
aooordance  with  the  partners'  interests  in  the 
partnership.  Under  paragraph  (b)(3Niii)  of 
this  sacliaM.  stKh  $2,500  toaa  wdl  he 
reallocated  to  R 

(vi)  Assume  Ike  same  facts  as  in  (iv)  except 
that  the  cost  recovery  dedadioB  for  the 
partnership's  second  taxaMe  year  is  SZQjno 
inslead  of  SZ&iHQ.  and  that  as  of  the  end  of 
the  parinenhip's  second  taxaiile  year  U  is 
reaaonsMy  expected  tiiat  daring  its  third 
taxabie  year  the  partnership  wiU  (1)  have 
operating  income  etjoal  to  its  operating 
expenses  (b«l  wiU  have  no  cost  recovery 
deductions),  (2)  borrow  $10,000  (recooroe) 
and  distriiiute  sacfa  aaMMUit  SSjSOO  lo  A  and 
$5,000  to  B,  and  (3)  thereafter  sell  the 
partnership  property,  repay  Ike  SlOjIMO 
liability,  and  liquidate,  tn  detenaiaing  the 
extent  le  which  the  alternate  oumumic  effect 
test  contaiaed  in  pwasrapk  (hNZNiiM*')  of  this 
section  is  satisfied  as  of  the  end  of  the 
partnership's  seooad  taxable  year,  the  fair 
market  vahje  of  partnership  property  is 
presamad  *o  be  equal  to  its  athvsted  tax  basiB 
(in  accoitdaiioe  w»th  paragraph  (b)(2KiiiKc|  «f 
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this  section).  Thus.  i(  is  presumed  that  the 
selling  price  of  such  property  during  the 
partnership's  third  taxable  year  will  be  its 
$40,000  adjusted  tax  basis.  Accordingly,  there 
%an  be  no  reasonable  expectation  that  there 
will  be  increases  to  A's  capital  account  in  the 
partnership's  third  taxable  year  that  will 
offset  the  expected  $5,000  distribution  to  A. 
Therefore,  the  distribution  of  the  loan 
proceeds  must  be  taken  into  account  in 
determining  to  what  extent  the  alternate 
economic  effect  test  contained  in  paragraph 
(b)(2Hii)((/)  is  satisPied 


A 

B 
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Upon  sale  of  the  partnership  property,  the 
$40.0(X)  presumed  sales  proceeds  would  be 
used  to  repay  the  $ia000  liability,  and  the 
remaining  $30,000  would  be  distributed  to  B. 
Under  these  circumstances  the  allocation  of 
the  $2n.0(X)  cost  recovery  deduction  to  A  in 
the  partnership's  second  taxable  year 
satisHes  the  alternate  economic  effect  test 
contained  in  paragraph  (b)(2)(ii)(c/)  of  this 
section  only  to  the  extent  of  $15,000.  Under 
paragraph  (b)(3)(iii)  of  this  section,  the 
remaining  $S.(XX)  of  such  deduction  will  be 
reallocated  to  B.  The  results  in  this  example 
would  be  the  same  even  if  the  partnership 
agreement  also  provided  that  any  gain 
(whether  ordinary  income  or  capital  gain) 
upon  the  sale  of  the  property  would  be 
allocated  to  A  to  the  extent  of  the  prior 
allocations  of  cost  recovery  deductions  to 
him.  and.  at  end  of  the  partnership's  second 
taxable  year,  the  partners  were  confident 
that  the  gain  on  the  sale  of  the  property  in  the 
partnership's  third  taxable  year  would  be 
sufficient  to  offset  the  expected  $5,000 
distribution  to  A. 

(vii)  Assume  the  same  facts  as  in  (iv) 
except  that  the  partnership  agreement  also 
provides  that  any  partner  with  a  deficit 
balance  in  his  capital  account  following  the 
liquidation  of  his  interest  must  restore  that 
deficit  to  the  partnership  (as  set  forth  in 
paragraph  lb)(2)(ii){6)(5)  of  this  section). 
Thus,  if  the  property  were  sold  for  $35,000 
immediately  after  the  end  of  the  partnership's 
second  taxable  year,  the  $35,000  would  be 
distributed  to  B,  A  would  contribute  $5,000 
(the  deficit  balance  in  his  capital  account)  to 
the  partnership,  and  that  $5.0(X)  would  be 
distributed  to  B.  The  allocation  of  the  entire 
$25,000  cost  recovery  deduction  to  A  in  the 
partnership's  second  taxable  year  has 
economic  effect. 

(viii)  Assume  the  same  facts  as  in  (vii) 
except  that  A's  obligation  to  restore  the 
deficit  balance  in  his  capital  account  is 
limited  to  a  maximum  of  $5,000.  The 
allocation  of  the  $25,000  cost  recovery 
deduction  to  A  in  the  partnership's  second 
taxable  year  has  economic  effect  under  the 
alternate  economic  effect  test  contained  in 
paragraph  (b)(2)(iiH</)  of  this  section.  At  the 
end  of  such  year.  A  makes  an  additional 
$5,000  contribution  to  the  partnership 


(thereby  eliminating  the  $5,000  deficit 
balance  in  his  capital  account).  Under 
paragraph  (b)(2)(ii)(/)  of  this  section.  A's 
obligation  to  restore  up  to  $5.(XX)  of  the  deficit 
balance  in  his  capital  account  may  be 
eliminated  after  he  contributes  the  additional 
$S.(XX)  without  affecting  the  validity  of  prior 
allocations. 

(ix)  Assume  the  same  facts  as  in  (iv)  except 
that  upon  formation  of  the  partnership  A  also 
contributes  to  the  partnership  his  promissory 
note  with  a  $5,000  principal  balance.  The  note 
unconditionally  obligates  A  to  pay  an 
additional  $5,000  to  the  partnership  at  the 
earlier  of  (a)  the  beginning  of  the 
partnership's  fourth  taxable  year,  or  (b)  the 
end  of  the  partnership  taxable  year  in  which 
A's  interest  is  liquidated.  Under  paragraph 
(b)(2)(ii)(c)  of  this  section.  A  is  considered 
obligated  to  restore  up  to  $S,(X)0  of  the  deficit 
balance  in  his  capital  account  to  the 
partnership.  Accordingly,  under  the  alternate 
economic  effect  test  contained  in  partnership 
(b)(2)(ii)((y)  of  this  section,  the  allocation  of 
the  $25,000  cost  recovery  deduction  to  A  in 
the  partnership's  second  taxable  year  has 
economic  effect.  The  results  in  this  example 
would  be  the  same  If  (1)  the  note  A 
contributed  to  the  partnership  were  payable 
only  at  the  end  of  the  partnership's  fourth 
taxable  year  (so  that  A  would  not  be  required 
to  satisfy  the  note  upon  liquidation  of  his 
interest  in  the  partnership),  and  (2)  the 
partnership  agreement  provided  that  upon 
liquidation  of  A's  interest,  the  partnership 
would  retain  A's  note,  and  A  would 
contribute  to  the  partnership  the  excess  of 
the  outstanding  principal  balance  of  the  note 
over  its  then  fair  market  value. 

(x)  Assume  the  same  facts  as  in  (ix)  except 
that  A's  obligation  to  contribute  an  additional 
$5,(XN)  to  the  partnership  is  not  evidenced  by 
a  promissory  note.  Instead,  the  partnership 
agreement  imposes  upon  A  the  obligation  to 
make  an  additional  $5,000  contribution  to  the 
partnership  at  the  earlier  of  (a)  the  beginning 
of  the  partnership's  fourth  taxable  year,  or  (b) 
the  end  of  the  partnership  taxable  year  in  * 
which  A's  interest  is  liquidated.  Under 
paragraph  (b)(2)(ii)(c)  of  this  section,  as  a 
result  of  A's  deferred  contribution 
requirement.  A  is  considered  obligated  to 
restore  up  to  $5,000  of  the  deficit  balance  in 
his  capital  account  to  the  partnership. 
Accordingly,  under  the  alternate  economic 
effect  test  contained  in  paragraph  (b)(2)(//')((y) 
of  this  section,  the  allocation  of  the  $25,000 
cost  recovery  deduction  to  A  in  the 
partnership's  second  taxable  year  has 
economic  effect 

(xi)  Assume  the  same  facts  as  in  (vii) 
except  that  the  partnership  agreement  also 
provides  that  any  gain  (whether  ordinary 
income  or  capital  gain)  upon  the  sale  of  the 
property  will  be  allocated  to  A  to  the  extent 
of  tha  prior  allocations  to  A  of  cost  recovery 
deductions  from  such  property,  and 
additional  gain  will  be  allocated  equally 
between  A  and  B.  At  the  time  the  allocations 
of  cost  recovery  deductions  were  made  to  A. 
the  partners  believed  there  would  be  gain  on 
the  sale  of  the  property  in  an  amount 
sufficient  to  offset  the  allocations  of  cost 
recovery  deductions  to  A.  Nevertheless,  the 
existence  of  the  gain  chargeback  provision 
will  not  cause  the  economic  effect  of  the 


allocations  to  be  insubstantial  under 
paragraph  (b)(2)(iii)(c)  of  this  section,  since  in 
testing  whether  the  economic  effect  of  such 
allocations  is  substantial,  the  recovery 
property  is  presumed  to  decrease  In  value  by 
the  amount  of  such  deductions. 

Example  (2).  C  and  D  form  a  general 
partnership  solely  to  acquire  and  lease 
machinery  that  is  5-year  recovery  property 
under  section  168.  Each  contributes  $100.(XK). 
and  the  partnership  obtains  an  S800.000 
recourse  loan  to  purchase  the  machinery'.  The 
partnership  elects  under  section  48(q)(4)  to 
reduce  the  amount  of  investment  tax  credit  in 
lieu  of  adjusting  the  tax  basis  of  such 
machinery.  The  partnership.  C.  and  D  have 
calendar  taxable  years.  The  partnership 
agreement  provides  thatthe  partners'  capital 
accounts  will  be  determined  and  maintained 
in  accordance  with  paragraph  (b)(2)(iv)  of 
this  section,  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  Interest)  will  be 
made  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  any 
partner  with  a  deficit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest  must  restore  that  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
(b)(2)(ii)(6)(2)  and  (J)  of  this  section).  The 
partnership  agreement  further  provides  that 
(a)  partnership  net  taxable  loss  will  be 
allocated  90  percent  to  C  and  10  percent  to  D 
until  such  time  as  there  is  partnership  not 
taxable  income,  and  therefore  C  will  be 
allocated  90  percent  of  such  taxable  income 
until  he  has  been  allocated  partnership  net 
taxable  income  equal  to  the  partnership  net   . 
taxable  loss  previously  allocated  to  him.  (b) 
all  further  partnership  net  taxable  income  or 
loss  will  be  allocated  equally  between  C  and 
D.  and  (c)  distributions  of  operating  cash  flow 
will  be  made  equally  between  C  and  D.  The 
partnership  enters  into  a  12-year  lease  with  a 
financially  secure  corporation  under  which 
the  partnership  expects  to  have  a  net  taxable 
loss  in  each  of  its  first  5  partnership  taxable 
years  due  to  cost  recovn^  deductions  with 
respect  to  the  machinery  and  net  taxable 
income  in  each  of  its  following  7  partnership 
taxable  years,  in  part  due  to  the  absence  o*' 
such  cost  recoverj'  deductions.  There  is  a 
strong  likelihood  that  the  partnership's  net 
taxable  loss  in  partnership  taxable  years  1 
through  5  will  be  $100,000.  S90.000.  $80,000.    •; 
$70,000.  and  $60,000.  respectively,  and  the 
partnership's  net  taxable  income  in 
partnership  taxable  years  6  through  12  will  be 
$40,000.  $50,000.  $60,000.  $70,000.  $80,000. 
$90,000.  and  $100,000.  respectively.  Even 
though  there  is  a  strong  likelihood  that  the 
allocations  of  net  taxable  loss  in  years  1 
through  S  will  be  largely  offset  by  other 
allocations  in  partnership  taxable  years  6 
through  12.  and  even  if  it  is  assumed  that  the 
total  lax  liability  of  the  partners  in  years  1 
through  12  will  be  less  thqn  if  the  allocations 
had  not  been  provided  in  the  partnership 
agreement,  the  economic  f  ffect  of  the 
allocations  will  not  be  insubstantial  under 
paragraph  (b)(2)(iii)(c)  of  lliis  section.  This  is 
because  at  the  time  such  allocations  became 
part  of  the  partnership  agreement,  there  was 
a  strong  likelihood  that  the  allocations  of  net 
taxable  loss  in  years  1  through  5  would  not 
be  largely  offset  by  allocatHonti  of  income 
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within  5  years  (determined  on  a  first-m,  first- 
out  basis).  The  year  1  allocation  wilt  not  be 
offset  until  years  6, 7,  and  A.  the  year  2 
allocation  will  not  be  offset  until  years  8  and 
9,  the  year  3  allocation  will  not  be  offset  until 
years  9  and  10,  the  year  4  allocation  will  not 
be  offset  until  years  10  and  11,  and  the  year  5 
allocation  will  not  be  offset  until  years  11  and 
12. 

Example  (3).  E  and  F  enter  into  a 
partnership  agreement  to  develop  and  market 
experimental  electronic  devices.  E 
contributes  $2,500  cash  and  agrees  to  devote 
his  full-time  services  to  the  partnership.  F 
contributes  $100,000  cash  and  agrees  to 
obtain  a  loan  for  the  partnership  for  any 
additional  capital  needs.  The  partnership 
agreement  provides  that  all  deductions  for 
research  and  experimental  expenditures  and 
interest  on  partnership  loans- are  to  be 
allocated  to  F.  In  addition,  F  will  be  allocated 
90  percent,  and  E 10  percent,  of  partnership 
taxable  income  or  loss,  computed  net  of  the 
deductions  for  such  research  and 
experimental  expenditures  and  interest,  until 
F  has  received  allocations  of  such  taxable 
income  equal  to  the  sum  of  such  research  and 
experimental  expenditures,  such  interest 
expense,  and  his  share  of  such  taxable  loss. 
Thereafter,  E  and  F  will  share  all  taxable 
income  and  loss  equally.  Operating  cash  flow 
will  be  distributed  equally  between  E  and  F. 
The  partnership  agreement  also  provides  that 
E's  and  F's  capital  accounts  will  be 
determined  and  maintained  in  accordance 
with  paragraph  (b)(2)(iv)  of  this  section, 
distributions  in  liquidation  of  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  the  partners'  positive  capital 
account  balances,  and  any  partner  with  a 
deficit  balance  in  hia  capital  account 
following  the  liquidation  of  his  interest  must 
restore  that  deFicit  to  the  partnership  (as  set 
forth  in  paragraphs  (b)(2)(ii)(fc)t2)  and  (3)  of 
this  section).  These  allocations  have 
economic  effect.  In  addition,  in  view  of  the 
nature  of  the  partnership's  activities,  there  is 
not  a  strong  likelihood  at  the  time  the 
allocations  become  part  of  the  fiartnership 
agreement  that  the  economic  effect  of  the 
allocations  to  F  of  deductions  for  research 
and  experimental  expenditures  and  interest 
on  partnership  loans  will  be  largely  oH'set  by 
allocations  to  F  of  partnership  net  taxable 
income.  The  economic  effect  of  the 
allocations  is  substantial. 

Example  11).  (i)  G  and  H  contribute  $75,000 
and  S25.0no.  respectively,  in  forming  a  general 
partnership.  The  partnership  agreement 
provides  that  all  income,  gain,  loss,  and 
deduction  will  be  allocated  equally  between 
the  partners,  that  the  partners'  capital 
accounts  will  be  determined  and  maintained 
in  accordance  with  paragraph  (b)(2](iv)  of 
this  section,  but  that  all  partnership 
distributions  will,  regardless  of  capital 
account  balances,  be  made  75  percent  to  G 
and  25  percent  to  H.  Following  the  liquidation 
of  the  partnership,  neither  partner  is  required 
to  restore  the  deficit  balance  in  his  capital 
account  to  the  partnership  for  distribution  to 
partners  with  positive  capital  account 
balances.  The  allocations  in  the  partnership 
agreement  do  not  have  economic  effect.  Since 
contributions  were  made  in  a  75/25  ratio  and 
the  partnership  agreement  indicates  that  all 


economic  profits  and  losses  of  the 
partnership  are  to  be  shared  in  a  75/25  ratio, 
under  paragraph  (b}($)  of  this  sectioa 
partnership  income,  gain,  loss,  and  deduction 
will  be  reallocated  75  percent  to  G  and  25 
percent  to  H. 

(ii)  Assume  the  same  facts  as  in  fi)  except 
that  the  partnership  maintains  no  capital 
accounts  and  the  partnership  agreement 
provides  that  all  income,  gain,  loss, 
deduction,  and  credit  will  be  allocated  75 
percent  to  G  and  25  percent  to  H.  G  and  H 
are  ultimately  liable  (under  a  State  law  right 
of  contribution)  for  75  percent  and  25  percent, 
respectively,  of  any  debts  of  the  partnership. 
Although  the  allocations  do  not  satisfy  the 
requirements  of  paragraph  (b)(2](ii](Z)]  of  this 
section,  the  allocations  have  economic  effect 
under  the  economic  effect  equivalence  test  of 
paragraph  (b)(2)(ii)(0  of  this  section. 

(iii)  Assume  the  same  facts  as  in  (i)  except 
that  the  partnership  agreement  provides  that 
any  partner  with  a  deficit  balance  in  his 
capital  account  must  restore  that  deHcit  to 
the  partnership  (as  set  forth  in  paragraph 
{b)(2)(ii)(6)(2)  of  this  section).  Although  the 
allocations  do  not  satisfy  the  requirements  of 
paragraph  (b)(2)(ii)(A)  of  this  section,  the 
allocations  have  economic  effect  under  the 
economic  effect  equivalence  test  of 
paragraph  (b)(2)(ii)(;l  of  this  section. 

Example  (5).  (i)  Individuals  I  and  ]  are  the 
only  partners  of  an  investment  partnership. 
The  partnership  owns  con>orate  stocks, 
corporate  debt  instruments,  and  tax-exempt 
debt  instruments.  Over  the  next  several 
years,  I  expects  to  be  in  the  SO  percent 
marginal  tax  bracket,  and  ]  expects  to  be  in 
the  15  percent  marginal  tax  bracket.  There  is 
a  strong  likelihood  that  in  each  of  the  next 
several  years  the  partnership  will  realize 
between  $450  and  $550  of  tax-exempt  interest 
and  between  $450  and  $550  of  a  combination 
of  taxable  interest  and  dividends  from  its 
investments.  1  and  ]  madie  equal  capital 
contributions  to  the  partnership,  and  they 
have  agreed  to  share  equally  in  gains  and 
losses  from  the  sale  of  the  partnership's 
investment  securities.  I  and  J  agree,  however, 
that  rather  than  share  interest  and  dividends 
of  the  partnership  equally,  they  will  allocate 
the  partnership's  tax-exempt  interest  80 
percent  to  I  and  20  percent  to  ]  and  will 
distribute  cash  derived  from  interest  received 
on  the  tax-exempt  bonds  in  the  same 
percentages.  In  addition,  they  agree  to 
allocate  100  percent  of  the  partnership's 
taxable  interest  and  dividends  to )  and  to 
distribute  cash  derived  from  interest  and 
dividends  received  on  the  corporate  stocks 
and  debt  instruments  100  percent  to  ).  The 
partnership  agreement  further  provides  that 
the  partners'  capital  accounts  will  be 
determined  and  maintained  in  accordance 
with  paragraph  (b](2)(iv)  of  this  section, 
distributions  in  liquidation  of  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  the  partner's  positive  capital 
account  balances,  and  any  partner  with  a 
deficit  balance  in  his  capital  account 
following  the  liquidation  of  his  interest  must 
restore  that  deficit  to  the  partnership  (as  set  • 
forth  in  paragraphs  (b](2)(ii)(6)  [2\  and  [3]  of 
this  section).  The  allocation  of  taxable 
interest  and  dividends  and  tax-exempt 
interest  has  economic  effect,  but  that 


economic  effect  is  not  substantial  under  the 
general  rules  set  forth  in  paragraph  (b)(2)(iii) 
of  this  section.  Without  the  allocation  I  would 
be  allocated  between  SZ25  and  S27S  of  tax- 
exempt  interest  and  between  $225  and  $275 
of  a  combination  of  laxaUe  interest  and         * 
dividends,  whidt  (net  of  Federal  income 
taxes  he  would  owe  on  such  income)  would 
give  I  between  $337.50  and  $412J0  after  Ux. 
With  the  allocation,  however,  1  will  be 
allocated  between  $360  and  $440  of  tax- 
exempt  interest  and  no  taxable  interest  and 
dividends,  which  (net  of  Federal  income 
taxes)  will  give  I  between  $360  and  $440  after 
tax.  liius,  at  the  time  the  allocations  became 
part  of  the  partnership  agreement.  I  ij 
expected  to  enhance  his  after-tax  economic 
consequences  as  a  result  of  the  allocations. 
On  the  other  hand,  there  is  a  strong 
likelihood  that  neither  I  nor  |  will 
substantially  diminish  his  after-tax  economic 
consequences  as  a  result  of  the  allocations. 
Under  the  combination  of  likely  investment 
outcomes  least  favorable  for  |.  the 
partnership  would  realize  $550  of  tax-exempt 
interest  and  $450  of  taxable  interest  and 
dividends,  giving  |  $492.50  after  tax  (which  is 
more  than  the  $466.25  after  tax  I  would  have 
received  if  each  of  such  amounts  had  been 
allocated  equally  between  the  partners). 
Under  the  combination  of  likely  investment 
outcomes  least  favorable  for  I,  the 
partnership  would  realize  $450  of  tax-exempt 
interest  and  $550  of  taxable  interest  and 
dividends,  giving  I  $360  after  tax  (which  is 
not  substantially  less  than  the  $362^  he 
would  have  received  if  each  of  such  amoonts 
had  been  allocated  equally  between  the 
partners).  Accordingly,  the  allocations  in  the 
partnership  egreement  must  be  reallocated  in 
accordance  with  the  partners'  interests  m  the 
partnership  under  paragraph  (b)(3)  of  this 
section. 

(n)  Assume  the  same  facts  as  in  (i).  In 
addition,  assume  that  in  the  first  partnership 
taxable  year  in  which  the  allocation 
arrangement  described  in  |i)  applies,  the 
partnership  realizes  $450  of  tax-exempt 
interest  and  $550  of  taxable  interest  and 
dividends,  so  that  pursuant  to  the 
partnership  agreement  I's  capital  account  is 
credited  with  $380  (80  percent  of  the  tax- 
exempt  interest),  and  J's  capital  account  is 
credited  with  $840  (20  percent  of  the  tax- 
exempt  interest  and  100  percent  of  the 
taxable  interest  and  dividends).  The 
allocations  of  tax-exempt  interest  and 
taxable  interest  and  dividends  (which  do  not 
have  substantial  economic  effect  for  the 
reasons  stated  in  (i)  will  be  disregarded  and 
will  be  reallocated.  Since  under  the 
partnership  agreement  1  will  receive  36 
percent  (360/1,000)  and  }  will  receive  64 
percent  (640/1,000)  of  the  partnership's  total 
investment  income  in  such  year,  under 
paragraph  (b)(3)  of  this  section  the 
partnership's  tax-exempt  interest  and  taxable 
interest  and  dividends  each  will  be 
reallocated  36  percent  to  I  and  64  percent  to ). 

Example  16).  K  and  L  are  equal  partners  in 
a  general  partnership  formed  to  acquire  and 
operate  property  described  in  section  1231(b). 
The  partnership,  K.  and  L  have  calendar 
taxable  years.  The  partnership  agreement 
provides  that  the  partners'  capital  accounts 
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will  be  determined  and  maintained  in 
accordance  with  paragraph  (b)(2)(iv)  of  (his 
section,  thai  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  will  be 
made  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  that 
any  partner  with  a  deHcit  balance  in  his 
capital  account  following  the  liquidation  of 
his  interest  must  restore  that  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
(b)(2)(ii)(6)  [2)  and  [3]  of  this  section).  For  a 
taxable  year  in  which  the  partnership  expects 
to  incur  a  loss  on  the  sale  of  aportion  of  such 
property,  the  partnership  agreement  is 
amended  (at  the  beginning  of  the  taxable 
year)  to  allocate  such  loss  to  K,  who  expects 
to  have  no  gains  from  the  sale  of  depreciable 
property  described  in  section  1231(b)  in  that 
taxable  year,  and  to  allocate  an  equivalent 
amount  of  partnership  loss  and  deduction  for 
that  year  of  a  different  character  to  U  who 
expects  to  have  such  gains.  Any  partnership 
loss  and  deduction  in  excess  of  these 
allocations  will  be  allocated  equally  between 
K  and  L  The  amendment  is  effective  only  for 
that  taxable  year.  At  the  time  the  partnership 
agreement  is  amended,  there  is  a  strong 
likelihood  that  the  partnership  will  incur 
deduction  or  loss  in  the  taxable  year  other 
than  loss  from  the  sale  of  property  described 
in  section  1231(b)  in  an  amount  that  will 
substantially  equal  or  exceed  the  expected 
amount  of  the  section  1231(b)  loss.  The 
allocations  in  such  taxable  year  have 
economic  effect.  However,  the  economic 
effect  of  the  allocations  is  insubstantial  under 
the  test  described  in  paragraph  (b)(2)(iii)  [b\ 
of  this  section  because  there  is  a  strong 
likelihood,  at  the  time  the  allocations  become 
part  of  the  partnership  agreement,  that  the 
net  increases  and  decreases  to  K's  and  L's 
capital  accounts  will  be  the  same  at  the  end 
of  the  taxable  year  to  which  they  apply  with 
such  allocations  in  effect  as  they  would  have 
been  in  the  absence  of  such  allocations,  and 
that  the  total  taxes  of  K  and  L  for  such  year 
will  be  reduced  as  a  result  of  such 
allocations.  If  in  fact  the  partnership  incurs 
deduction  or  loss,  other  than  loss  from  the 
sale  of  property  described  in  section  1231(b). 
in  an  amount  at  least  equal  to  the  section 
1231(b)  loss,  the  loss  and  deduction  in  such 
taxable  year  will  be  reallocated  equally 
between  K  and  L  under  paragraph  (b)(3)  of 
this  section.  If  not,  the  loss  from  the  sale  of 
property  described  in  section  1231(b)  and  the 
items  of  deduction  and  other  loss  reaPized  in 
such  year  will  be  reallocated  between  K  and 
L  in  proportion  to  the  net  decreases  in  their 
capital  accounts  due  to  the  allocation  of  such 
items  under  the  partnership  agreement. 

Example  (7).  (i)  M  and  N  are  partners  in  the 
MN  general  partnership,  which  is  engaged  in 
an  active  business.  Income,  gain,  loss,  and 
deduction  from  MN's  business  is  allocated 
equally  between  M  and  N.  The  partnership, 
M,  and  N  have  calendar  taxable  years.  Under 
the  partnership  agreement  the  partners' 
capital  accounts  will  be  determined  and 
maintained  in  accordance  with  paragraph 
(b)(2|(iv)  of  this  section,  distributions  in 
liquidation  of  the  p.artnership  (or  any 
partner's  interest)  will  be  made  in 
accordance  with  the  partner's  positive  capital 
account  balances,  and  any  partner  with  a 
deficit  balance  in  his  capital  account 


following  the  liquidation  of  his  interest  must 
restore  that  deficit  to  the  partnership  as  set 
forth  in  paragraphs  (b)(2)(ii)(A)  (2)  and  [3j  of 
this  section).  In  order  to  enhance  the  credit 
standing  of  the  partnership,  the  partners 
contribute  surplus  funds  to  the  partnership, 
which  the  partners  agree  to  invest  in  equal 
dollar  amount*  of  tax-exempt  bonds  and 
corporate  stock  for  the  partnership's  first  3 
taxable  years.  M  is  expected  to  be  in  a  higher 
marginal  tax  bracket  than  N  during  those  3 
years.  At  the  lime  the  decision  to  make  these 
investments  is  made,  it  is  agreed  that,  during 
the  3-year  period  of  the  investment,  M  will  be 
allocated  90  percent  and  N  10  percent  of  the 
interest  income  from  the  tax-exempt  bonds  as 
well  as  any  gain  or  loss  from  the  sale  thereof, 
and  that  M  will  be  allocated  10  percent  and  N 
90  percent  of  the  dividend  income  from  the 
corporate  stock  as  well  as  any  gain  or  loss 
from  the  sale  thereof.  At  the  time  the 
allocations  concerning  the  investments 
become  part  of  the  partnership  agreement, 
there  is  not  a  strong  likelihood  that  the  gain 
or  loss  from  the  sale  of  the  stock  will  be 
substantially  equal  to  the  gain  or  loss  from 
the  sale  of  the  tax-exempt  bonds,  but  there  is 
a  strong  likelihood  that  the  tax-exempt 
interest  and  the  taxable  dividends  realized 
from  these  investments  during  the  3-year 
period  will  not  differ  substantially.  These 
allocations  have  economic  effect,  and  the 
economic  effect  of  the  allocations  of  the  gain 
or  loss  on  the  sale  of  the  tex-exempt  bonds 
and  corporate  stock  is  substantial.  The 
economic  effect  of  the  allocations  of  the  tax 
exempt  interest  and  the  taxable  dividends, 
however,  is  not  substantial  under  the  test 
described  in  paragraph  (b)(2)(iii)(c)  of  this 
section  because  there  is  a  strong  likelihood, 
at  the  time  the  allocations  become  part  of  the 
partnership  agreement,  that  at  the  end  of  the 
3-year  period  to  which  such  allocations 
relate,  the  net  increases  and  decreases  to  M's 
and  N's  capital  accounts  will  be  the  same 
with  such  allocations  as  they  vvould  have 
been  in  the  absence  of  such  allocations,  and 
that  the  total  taxes  of  M  and  N  for  the 
taxable  years  to  which  such  allocations 
relate  will  be  reduced  as  a  result  of  such 
allocations.  If  in  fact  the  amounts  of  the  tax- 
exempt  interest  and  taxable  dividends 
earned  by  the  partnership  during  the  3-year 
period  are  equal,  the  tax-exempt  interest  and 
taxable  dividends  will  be  reallocated  to  the 
partners  in  equal  shares  under  paragraph 
{b)(3)  of  this  section.  If  not.  the  tax-exempt 
interest  and  taxable  dividends  will  be 
reallocated  between  M  and  N  in  proportion 
to  the  net  increases  in  their  capital  accounts 
during  such  3-year  period  due  to  the 
allocation  of  such  items  under  the 
partnership  agreement. 

(ii)  Assume  the  same  facts  as  in  (i)  except 
that  gain  or  loss  from  the  sale  of  the  tax- 
exempt  bonds  and  corporate  stock  will  be 
allocated  equally  between  M  and  N  and  the 
partnership  agreement  provides  that  the  90/ 
10  allocation  arrangement  with  respect  to  the 
investment  income  applies  only  to  the  first 
$10,000  of  interest  income  from  the  tax- 
exempt  bonds  and  the  first  $10,000  of 
dividend  income  from  the  corporate  slock, 
and  only  to  the  first  taxable  year  of  the 
partnership.  There  is  a  strong  likelihood  at 
the  time  the  90/10  allocation  of  the 


investment  income  became  part  of  the 
partnership  agreement  that  in  the  first 
taxable  year  of  the  partnership,  the 
partnership  will  earn  more  than  $10,000  of 
tax-exempt  interest  and  more  than  $10,000  of 
taxable  dividends.  The  allocations  of  tax- 
exempt  interest  and  taxable  dividends 
provided  in  the  partnership  agreement  have 
economic  effect,  but  under  the  test  contained 
in  paragraph  (b)(2)(iii)(6)  of  this  section,  such 
economic  effect  is  not  substantial  for  the 
same  reasons  stated  in  (i)  (but  applied  to  the 
1  taxable  year,  rather  than  to  a  3-year 
period).  If  in  fact  the  partnership  realizes  at 
least  $10,000  of  tax-exempt  interest  and  at 
least  $10,000  of  taxable  dividends  in  such 
year,  the  allocations  of  such  interest  Income 
and  dividend  income  will  be  reallocated 
equally  between  M  and  N  under  paragraph 
(b)(3)  of  this  section.  If  not,  the  tax-exempt 
interest  and  taxable  dividends  will  be 
reallocated  between  M  and  N  in  proportion 
to  the  net  increases  in  their  capital  accounts 
due  to  the  allocations  of  such  items  under  the 
partnership  agreement. 

(iii)  Assume  the  same  facts  as  in  (ii)  except 
that  at  the  time  the  90/10  allocation  of 
investment  income  becomes  part  of  the 
partnership  agreement  there  is  not  a  strong 
likelihood  that  (1)  the  partnership  will  earn     , 
$10,000  or  more  of  taxrexempt  interest  and 
$10,000  or  more  of  taxable  dividends  in  the 
partnership's  first  taxable  year,  and  (2)  the 
amount  of  tax-exempt  interest  and  taxable 
dividends  earned  during  such  year  will  be 
substantially  the  same.  Under  these  facts  the 
economic  effect  of  the  allocations  generally 
will  be  substantial.  (Additional  facts  may 
exist  in  certairf  cases,  however,  so  that  the 
allocation  is  insubstantial  Under  the  general 
rules  of  paragraph  (b)(2)(iii].  See  example  (5) 
above.) 

Example  (8).  (i)  O  and  P  are  equal  partners 
in  the  OP  general  partnership.  The 
partnership,  O.  and  P  have  calendar  taxable 
years.  Partner  O  has  a  net  operating  loss 
carryover  from  another  venture  that  is  due  to 
expire  at  the  end  of  the  partnership's  second 
taxable  year.  Otherwise,  both  partners 
expect  to  be  in  the  50  percent  marginal  tax 
bracket  in  the  next  several  taxable  years.  The 
partnership  agreement  provides  that  the 
partners'  capital  accounts  Will  be  determined 
and  maintained  in  accordance  with 
paragraph  (b)(2)(iv)  of  this  section, 
distributions  in  liquidation  orf  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  the  partners'  positive  capital 
account  balances,  and  any  partner  with  a 
deficit  balance  in  his  capital  account 
following  the  liquidation  of  his  interest  must 
restore  that  deficit  to  the  partnership  (as  set 
forth  in  paragraphs  (b)(2)(ll)(/})  [2]  and  (J)  of 
this  section).  The  partnership  agreement  is 
amended  (at  the  beginning  of  the 
partnership's  second  taxable!  year)  to  allocate 
all  the  partnership  net  taxable  income  for 
that  year  to  O.  Future  partnership  net  taxable 
loss  is  to  be  allocated  to  O.  and  future 
partnership  net  taxable  Income  to  P.  until  the 
allocation  of  income  to  O  in  the  partnership's 
second  taxable  year  is  offset.  It  is  further 
agreed  orally  that  in  the  event  the 
partnership  is  liquidated  prior  to  completion 
of  such  offset,  O's  capital  account  will  be 
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adjusted  downward  to  the  extent  of  one-half 
of  the  allocations  of  income  to  O  in  the 
partnership's  second  taxable  year  that  have 
not  been  offset  by  other  allocations,  P's 
capital  account  will  be  adjusted  upward  by  a 
like  amount,  and  liquidation  proceeds  will  be 
distributed  in  accordance  with  the  partners' 
adjusted  capital  account  balances.  As  a 
result  of  this  oral  amendment,  all  allocations 
of  partnership  net  taxable  income  and  net 
taxable  loss  made  pursuant  to  the 
.  Amendment  executed  at  the  beginning  of  the 
partnership's  second  taxable  year  lack 
economic  effect  and  will  be  disregarded. 
Under  the  partnership  agreement  other 
allocations  are  made  equally  to  O  and  P,  and 
O  and  P  will  share  equally  in  liquidation 
proceeds,  indicating  that  the  partners' 
interests  in  Ihe  partnership  are  equal.  Thus, 
the  disregarded  allocations  will  be 
reallocated  equally  between  the  partners 
under  paragraph  (b)(3)  of  this  section. 

(ii)  Assume  the  same  facts  as  in  (i)  except 
that  there  is  no  agreement  that  O's  and  Fs 
capital  accounts  will  be  adjusted  downward 
and  upward,  respectively,  to  the  extent  of 
one-half  of  the  partnership  net  taxable 
income  allocated  to  O  in  the  partnership's 
second  taxable  year  that  is  not  offset 
subsequently  by  other  allocations.  The 
income  of  the  partnership  is  generated 
•  primarily  by  fixed  interest  payments  received 
with  respect  to  highly  rated  corporate  bonds, 
which  are  expected  to  produce  sufficient  net 
taxable  income  prior  to  the  end  of  the 
partnership's  seventh  taxable  year  to  offset 
in  large  part  the  net  taxable  income  to  be 
allocated  to  O  in  the  partnership's  second 
taxable  year.  Thus,  at  the  time  the  allocations 
are  made  part  of  the  partnership  agreement, 
there  is  a  strong  likelihood  that  the  allocation 
of  net  taxable  income  to  be  made  to  O  in  the 
second  taxable  year  will  be  offset  in  large 
part  within  5  taxable  years  thereafter.  These 
allocations  have  economic  effect.  However, 
the  economic  effect  of  the  allocation  of 
partnership  net  taxable  income  to  O  in  the 
partnership's  second  taxable  year,  as  well  as 
the  offsetting  allocations  to  P,  is  not 
substantial  under  the  test  contained  in 
paragraph  (b)(2)(iii)(c)  of  this  section  because 
there  is  a  strong  likelihood  that  the  net 
increases  or  decreases  in  O's  and  P's  capital 
accounts  will  be  the  same  at  the  end  of  the 
partnership's  seventh  taxable  year  with  such 
allocations  as  they  would  have  been  In  the 
absence  of  such  allocations,  and  the  total 
taxes  of  O  and  P  for  the  taxable  years  to 
which  such  allocations  relate  will  be  reduced 
as  a  result  of  such  allocations.  If  in  fact  the 
partnership,  in  its  taxable  years  3  through  7, 
realizes  sufficient  net  taxable  income  to 
offset  the  amount  allocated  to  O  in  the 
second  taxable  year,  the  allocations  provided 
in  the  partnership  agreement  will  be 
reallocated  equally  between  the  partners 
under  paragraph  (b)(3)  of  this  section. 

Example  (9).  Q  and  R  form  a  limited 
partnership  with  contributions  of  $20,000  and 
$180,000,  respectively.  Q,  the  limited  partner, 
is  a  corporation  that  has  $2,000,000  of  net 
operating  loss  carryforwards  that  will  not 
expire  for  8  years.  Q  does  not  expect  to  have 
sufficient  income  (apart  from  the  income  of 
the  partnership)  to  absorb  any  of  such  net 
operating  loss  carryforwards.  R,  the  general 


partner,  is  a  corporation  that  expects  to  be  in 
the  46  percent  marginal  tax  bracket  for 
several  years.  The  partnership  agreement 
provides  that  the  partners'  capital  accounts 
will  be  determined  and  maintained  in 
accordance  with  paragraph  |b)12)(iv)  of  this 
section,  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  will  be 
made  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  any 
partner  with  a  deficit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest  must  restore  that  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
(b)(2)(ii)(6)  (2)  and  (3)  of  this  section).  The 
partnership's  cash,  together  with  the 
proceeds  of  an  $800,000  loan,  are  invested  in 
assets  that  are  expected  to  produce  taxable 
income  and  cash  flow  (before  debt  service)  of 
approximately  $150,000  a  year  for  the  first  8 
years  of  the  partnership's  operations.  In 
addition,  it  is  expected  that  the  partnership's 
total  taxable  income  in  its  first  8  taxable 
years  will  not  exceed  $2,000,000  The 
partnership's  $150,000  of  cash  fiow  in  each  of 
its  first  8  years  will  be  used  to  retire  the 
$800,000  loan.  The  partnership  agreement 
provides  that  partnership  net  taxable  income 
will  be  allocated  90  percent  to  Q  and  10 
percent  to  R  in  Ihe  first  through  eighth 
partnership  taxable  years,  and  90  percent  to 
R  and  10  percent  to  Q  in  all  subsequent 
partnership  taxable  years.  Net  taxable  loss 
will  be  allocated  90  percent  to  R  and  10 
percent  to  Q  in  all  partnership  taxable  years. 
All  distributions  of  cash  from  the  partnership 
to  partners  (other  than  the  priority 
distributions  to  Q  described  below)  will  be 
made  90  percent  to  R  and  10  percent  to  Q.  At 
the  end  of  the  partnership's  eighth  taxable 
year,  the  amount  of  Q's  capital  account  in 
excess  of  one-ninth  of  R's  capital  account  on 
such  date  will  be  designated  as  Q's  "excess 
capital  account."  Beginning  in  the  ninth 
taxable  year  of  the  partnership,  the 
undistributed  portion  of  Q's  excess  capital 
account  will  begin  to  bear  interest  (which 
will  be  paid  and  deducted  under  section 
707(c)  at  a  rate  of  interest  below  the  rate  that 
the  partnership  can  borrow  from  commercial 
lenders,  and  over  the  next  several  years 
(following  the  eight  year)  the  partnership  will 
make  priority  cash  distributions  to  Q  in 
prearranged  percentages  of  Q's  excess 
capital  account  designed  to  amortize 'Q's 
excess  capital  account  and  the  interest 
thereon  over  a  prearranged  period,  in 
addition,  the  partnership's  agreement 
prevents  Q  from  causing  his  intprftst  in  the 
partnership  from  being  liquidated  (and 
thereby  receiving  the  balance  in  his  capital 
account)  without  R's  consent  until  Q's  excess 
capital  account  has  been  eliminated.  The 
below  market  rate  of  interest  and  the  period 
over  which  the  amortization  will  take  place 
are  prescribed  such  that,  as  of  the  end  of  the 
partnership's  eighth  taxable  year,  the  present 
value  of  Q's  right  to  receive  such  priority 
distributions  is  approximately  46  percent  of 
the  amount  of  Q's  excess  capital  account  as 
of  such  date.  However,  because  the 
partnership's  income  for  its  first  8  taxable 
years  will  be  realized  approximately  ratably 
over  that  period,  the  present  value  of  Q's 
right  to  receive  the  priority  distributions  with 
respect  to  its  excess  capital  account  is,  as  of 


the  date  the  partnership  agreement  is  entered 
into,  less  than  the  present  value  of  the 
additional  Federal  income  taxes  for  which  R 
would  be  liable  if,  during  the  partnership's 
first  8  taxable  years,  all  partnership  income 
were  to  be  allocated  90  percent  to  R  and  10  to 
Q.  The  allocations  of  partnership  taxable 
income  to  Q  and  R  in  the  first  through  eighth 
partnership  taxable  years  have  economic 
effect.  However,  such  economic  effect  is  not 
substantial  under  the  general  rules  set  forth 
in  paragraph  (b)(2)(iii)  of  this  section.  This  is 
true  because  R  may  enhance  his  after-tax 
economic  consequences,  on  a  present  value 
basis,  as  a  result  of  the  allocations  to  Q  of  90 
percent  of  partnership's  income  during 
taxable  years  1  through  8.  and  there  is  a 
strong  likelihood  that  neither  R  nor  Q  will 
substantially  diminish  its  after-lax  economic 
consequences,  on  a  present  value  basis,  as  ■ 
result  of  such  allocation.  Accordingly, 
partnership  taxable  income  for  partnership 
taxable  years  1  through  8  will  be  reallocated 
in  accordance  with  the  partners'  interests  in 
the  partnership  under  paragraph  (b)(3)  of  this 
section. 

Example  (10).  (i)  S  and  T  form  a  general 
partnership  to  operate  a  travel  agency.  The 
partnership  agreement  provides  that  the 
partners'  capital  accounts  will  be  determined 
and  maintained  in  accordance  with 
paragraph  (b)(2)(iv)  of  this  section, 
distributions  in  liquidation  of  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  the  partners'  positive  capital 
account  balances,  and  any  partner  with  a 
deficit  balance  in  his  capital  account 
following  the  liquidation  of  his  interest  must 
restore  that  deficit  to  the  partnership  (as  set 
forth  in  paragraphs  (b)(2)(ii)(6)  [2]  and  (3)  of 
this  section).  The  partnership  agreement 
provides  that  T.  a  resident  of  a  foreign 
country,  will  be  allocated  90  percent,  and  S 
10  percent,  of  the  income,  gain,  loss,  and 
deduction  derived  from  operations  conducted 
by  T  within  his  country,  and  all  remaining 
income,  gain,  loss,  and  deduction  will  be 
allocated  equally.  The  amount  of  such 
income,  gain,  loss,  or  deduction  cannot  be 
predicted  with  any  reasonable  certainty.  The 
allocations  provided  by  the  partnership 
agreement  have  substantial  economic  effect. 

(ii)  Assume  the  same  facts  as  in  (i)  except 
that  the  partnership  agreement  provides  that 
all  income,  gain,  loss,  and  deduction  of  the 
partnership  will  be  shared  equally,  but  that  T 
will  be  allocated  all  income,  gain.  loss,  and 
deduction  derived  from  operations  conducted 
by  him  within  his  country  as  a  part  of  his 
equal  share  of  partnership  income,  gain,  loss, 
and  deduction,  upon  to  the  amount  of  such 
share.  Assume  the  total  tax  liability  of  S  and 
T  for  each  year  to  which  these  allocations 
relate  will  be  reduced  as  a  result  of  such 
allocation.  These  allocations  have  economic 
effect.  However,  such  economic  effect  is  not 
substantial  under  the  test  stated  in  paragraph 
(b)(2)(iii)(6)  of  this  section  because,  at  the 
time  the  allocations  became  part  of  the 
partnership  agreement,  there  is  a  strong 
likelihood  that  the  net  increases  and 
decreases  to  S's  and  Ts  capital  accounts  will 
be  the  same  at  the  end  of  each  partnership 
taxable  year  with  such  allocations  as  they 
would  have  been  in  the  absence  of  such 
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■Uocatioas.  and  dal  the  total  tax  bability  of 
S  and  T  for  each  year  to  which  such 
allocations  relate  will  be  reduced  as  a  result 
of  such  aliocationa.  Thus,  all  items  of 
partnership  income,  gain.  loss,  and  income, 
gaia  loss,  and  deduction  will  be  reallocated 
equally  between  S  and  T  ander  paragraph 
(bH3)  of  thia  section. 

Example  (11).  (i)  U  and  V  share  equally  all 
income,  gain.  loss,  and  deduction  of  the  UV 
general  partnership,  as  well  as  all  non- 
liquidating  distributions  made  by  the 
partnership.  The  partnership  agreement 
provides  that  the  partners'  capital  accounts 
will  be  determined  and  maintained  in 
accordance  with  paragraph  (b)(2)(iv)  of  this 
section,  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest]  will  be 
made  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  any 
partner  with  a  deflcit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest  must  restore  such  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
(bl(2Hii](6)  [2]  and  [3]  of  this  secUon).  The 
agreement  further  provides  that  the  pctrtners 
will  be  allocated  equal  shares  of  any  section 
705(a)(2](B)  expenditures  of  the  partnership. 
In  the  partnership's  Tirst  taxable  year,  it  pays 
qualified  first-year  wages  of  $6,000  and  is 
entitled  to  a  $3,000  targeted  jobs  tax  credit 
under  sections  44B  and  51  of  the  Code.  Under 
section  280C  the  partnership  must  reduce  its 
deduction  for  wages  paid  by  the  $3,000  credit 
claimed  (which  amount  constitutes  a  section 
7D5(a)(2)(B)  expenditure).  The  partnership 
agreement  allocates  the  credit  to  U.  Although 
the  allocations  of  wage  deductions  and 
section  705(a)(2](B)  expenditures  have 
substantial  economic  effect,  the  allocation  of 
tax  credit  cannot  have  economic  effect  since 
it  cannot  properly  be  reflected  in  the 
partners'  capital  accounts.  Furthermore,  the 
allocation  is  not  in  accordance  with  the 
special  partners'  interests  in  the  partnership 
nile  contained  in  paragraph  (b){4)(iij  of  this 
section.  Under  that  rule,  since  the  expenses 
that  gave  rise  to  the  credit  are  shared  equally 
by  the  partners,  the  credit  will  be  shared 
equally  between  U  and  V. 

(ii)  Assume  the  same  facts  as  in  (i)  and  that 
at  the  beginning  of  the  partnership's  second 
taxable  srear,  the  partnership  agreement  is 
amended  to  allocate  to  U  all  wage  expenses 
incurred  in  that  year  (including  wage 
expenses  that  constitute  section  705(a)(2)(B) 
expenditures)  whether  or  not  such  wages 
qualify  for  the  credit.  The  partnership 
agreement  contains  no  offsetting  allocations. 
That  taxable  year  the  partnership  pays  $8,000 
in  total  wages  to  its  employees.  Assume  that 
the  partnership  has  operating  income  equal  to 
its  operating  expenses  (exclusive  of  expenses 
for  wages).  Assume  further  that  $6,000  of  the 
$8,000  wage  expense  constitutes  qualified 
first-year  wages.  U  is  allocated  the  $3,000 
deduction  and  the  $3,000  section  705(a)(2)(B) 
expenditure  attributable  to  the  $8,000  of 
qualified  flrst-year  wages,  as  well  as  the 
deduction  for  the  other  $2,000  in  wage 
expenses.  The  allocations  of  wage  deductions 
and  section  706(a)(2)(B)  expenditures  have 
substantial  economic  effect.  Furthermore, 
since  the  wage  credit  is  allocated  in  the  same 
.  proportion  as  the  expenses  that  gave  rise  to 
the  credit,  and  the  allocation  of  those 


expenses  has  substantial  economic  effect  the 
allocation  of  such  credit  to  U  is  in  accordance 
with  the  special  partners'  interests  in  the 
partnership  rule  contained  in  paragraph 
(b)(4)(ii)  of  this  section  and  is  recognized 
thereunder. 

Example  (12).  (i)  W  and  X  form  a  general 
partnership  for  the  purpose  of  mining  iron 
ore.  W  makes  an  initial  contribution  of 
$75iXX),  and  X  makes  an  initial  contribution 
of  $25,000.  The  partnership  agreement 
provides  that  non-liquidating  distributions 
will  be  made  75  percent  to  W  and  25  percent 
to  X,  and  that  all  items  of  income,  gain,  loss, 
and  deduction  will  be  allocated  75  percent  to 
W  and  25  percent  to  X,  except  that  all 
percentage  depletion  deductions  will  be 
allocated  to  W.  The  agreement  further 
provides  that  the  partners'  capital  accounts 
will  be  determined  and  maintained  in 
accordance  with  paragraphs  (b)(2)(iv)  of  this 
section,  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  will  be 
made  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  any 
partner  with  a  deficit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest  must  restore  such  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
{b](2)(ii)(6)  \2)  and  [3)  of  this  section). 
Assume  that  the  adjusted  tax  basis  of  the 
partnership's  only  depletable  iron  ore 
property  is  $1,000  and  that  the  percentage 
depletion  deduction  for  the  taxable  year  with 
respect  to  such  property  is  $1,500.  The 
allocation  of  partnership  income,  gain,  loss, 
and  deduction  (excluding  the  percentage 
depletion  deduction)  as  well  as  the  allocation 
of  $1,000  of  the  ptercentage  depletion 
deduction  have  substantial  economic  effect. 
The  allocation  to  W  of  the  remaining  $500  of 
the  percentage  depletion  deduction, 
representing  the  excess  of  percentage 
depletion  over  adjusted  tax  basis  of  the  iron 
ore  property,  cannot  have  economic  effect 
since  such  amount  cannot  properly  be 
reflected  in  the  partners'  capital  accounts. 
Furthermore,  the  allocation  to  W  of  that  $500 
excess  percentage  depletion  deduction  is  not 
in  accordance  with  the  special  partners' 
interests  in  the  partnership  rule  contained  in 
paragraph  (b)(4)(iii)  of  this  section,  under 
which  such  $500  excess  depletion  deduction 
(and  all  further  percentage  depletion 
deductions  from  the  mine]  will  be  reallocated 
75  percent  to  W  and  25  percent  to  X. 

(ii)  Assume  the  same  facts  as  in  (i]  except 
that  the  partnership  agreement  provides  that 
all  percentage  depletion  deductions  of  the 
partnership  will  be  allocated  75  percent  to  W 
and  25  percent  to  X.  Once  again,  the 
allocation  of  partnership  income,  gain,  loss, 
and  deduction  (excluding  the  percentage 
depletion  deduction)  as  vrell  ^as  the  allocation 
of  $1,000  of  the  percentage  deletion 
deduction  have  substantial  economic  effect. 
Furthermore,  since  the  $500  portion  of  the 
percentage  depletion  deduction  that  exceeds 
the  adjusted  basis  of  such  iron  ore  property  is 
allocated  in  the  same  manner  as  valid 
allocations  of  the  gross  income  from  such 
property  during  the  taxable  year  [i.e..  75 
percent  to  W  and  25  percent  to  X),  the 
allocation  of  the  $500  excess  percentage 
depletion  contained  in  the  partnership 
agreement  is  in  accordance  with  the  special 


partners'  interests  in  the  partnership  rule 
contained  in  paragraph  (b)t4Kiii)  of  this 
section. 

Example  (13).  (i)  Y  and  Z  form  a  brokerage 
general  partnership  for  the  purpose  of 
investing  and  trading  in  marketable 
securities.  Y  contributes  cash  of  SlO.OOa  and 
Z  contributes  securities  of  P  corporation, 
which  have  an  adjusted  basis  of  $3,000  and  a 
fair  market  value  of  $10,000.  The  partnership 
would  not  be  an  investment  company  under 
section  351(e)  if  it  were  incorporated.  The 
partnership  agreement  provides  that  the 
partners'  capital  accounts  will  be  determined 
and  maintained  in  accordance  with 
paragraph  (b)(2)(iv]  of  this  section, 
distributions  in  liquidation  of  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  the  partners'  positive  capital 
account  balances,  and  any  partner  with  a 
deficit  balance  in  his  capital  account 
following  the  liquidation  ofhis  interest  must 
restore  that  deHcit  to  the  partnership  (as  set 
forth  in  paragraphs  (b)(2)(ii](Z))  {2]  and  [3]  of 
this  section].  The  initial  capital  accounts  of  Y 
and  Z  are  fixed  at  $10,000  each.  The 
agreement  further  provides  that  all 
partnership  distributions,  income,  gain,  loss, 
deduction,  and  credit  will  be  shared  equally 
between  Y  and  Z,  except  that  the  taxable 
gain  attributable  to  the  precontribution 
appreciation  in  the  value  of  the  securities  of  P 
corporation  will  be  allocated  to  Z  in 
accordance  with  section  704(c).  During  the 
partnership's  first  taxable  year,  it  sells  the 
securities  of  P  corporation  for  $12,000, 
resulting  in  a  $2,000  book  gain  ($12,000  less 
$10,000  book  value]  and  a  $9,000  taxable  gain 
(SlZOOO  less  $3,000  adjusted  tax  basis).  The 
partnership  has  no  other  income,  gain,  loss, 
or  deductions  for  the  taxable  year.  The  gain 
from  the  sale  of  the  securities  is  allocated  as 
follows: 


z 

Ta. 

Book 

Tax 

Book 

CaptUI  account  upon 
formation 

sto.ooo 

1,000 

$10,000 
1.000 

$3,000 
B.O0O 

$10,000 

«us:  gain 

1,000 

CapMat  account 
■tandol 
»-n    

S1t.000 

$11,000 

$11,000 

S11.CO0 

The  allocation  of  the  $2,000  book  gain.  $1,000 
each  to  Y  and  Z,  has  substantial  economic 
effect  Furthermore,  under  section  704(c)  the 
partners'  distributive  shares  of  the  S9.000 
taxable  gain  are  $1,000  to  Y  and  $8,000  to  Z. 

(ii)  Assume  the  same  facts  as  in  (i)  and  that 
at  the  beginning  of  the  partnership's  second 
taxable  year,  it  invests  its  $22,000  of  cash  in. 
securities  of  G  Corp.  The  G  Corp.  securities 
increase  in  value  to  $40,000,  at  which  time  Y 
sells  50  percent  of  his  partnership  interest 
[i.e.,  a  25  percent  interest  in  the  partnership) 
to  LK  for  $10,000.  The  partnership  does  not 
have  a  section  754  election  in  effect  for  the 
partnership  taxable  year  during  which  such 
sale  occurs.  In  accordance  with  paragraph 
(b)(2)(iv)(/)  of  this  section,  the  partnership 
agreement  provides  that  LX  inherits  50 
percent  of  Y's  $11,000  capital  account 
balance.  Thus,  following  the  sale.  LK  and  Y 
each  have  a  capital  account  of  $5,500,  and  Z's 
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capital  account  remains  at  $11,000.  Prior  to 
the  end  of  the  partnership's  second  taxable 
year,  the  securities  are  sold  for  their  $40,000 
fair  market  value,  resulting  in  an  $18,000 
taxable  gain  ($40,000  less  $22,000  adjusted 
tax  basis).  The  partnership  has  no  other 
income,  gain,  loss,  or  deduction  in  such 
taxable  year.  Under  the  partnership 
agreement  the  $18,000  taxable  gain  is 
allocated  as  follows: 


Y 

z 

LK 

CapMal  account  before  tale 

ot  securites 

PHrt'  oein 

15.500 

4.500 

S1 1.000 
9.000 

SS.SOO 

4S00 

CapMal    account    at 
endol  year  2 

$10,000 

$20,000 

S10.000 

The  allocation  of  the  $18,000  taxable  gain 
has  substantial  economic  effect. 

(iii)  Assume  the  same  facts  as  in  (ii)  except 
that  the  partnership  has  a  section  754  election 
in  effect  for  the  partnership  taxable  year 
during  which  Y  sells  SO  percent  of  his  interest 
to  LK.  Accordingly,  under  {  1.743-1  there  is  a 
$4,500  basis  increase  to  the  G  Corp.  securities 
with  respect  to  LK.  Notwithstanding  this 
basis  adjustment,  as  a  result  of  the  sale  of  the 
G  Corp.  securities,  LK's  capital  account  is,  as 
in  (ii),  increased  by  $4,500.  The  fact  that  LK 
recognizes  no  taxable  gain  from  such  sale 
(due  to  his  $4,500  section  743  basis 
adjustment)  is  irrelevant  for  capital 
accounting  purposes  since,  in  accordance 
with  paragraph  (b](2)(iv)(m)(2)  of  this  section, 
that  basis  adjustment  is  disregarded  in  the 
maintenance  and  computation  of  the 
partners'  capital  accounts. 

(iv)  Assume  the  same  facts  as  in  (iii)  except 
that  immediately  following  Y's  sale  of  50 
percent  of  this  interest  to  LK,  the  C  Corp. 
securities  decrease  in  value  to  $32,000  and 
are  sold.  The  $10,000  taxable  gain  ($32,000 
less  $22,000  adjusted  tax  basis)  is  allocated 
as  follows: 


V 
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LK 

Capttal  aoooum  batora  tale 
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The  fact  that  LK  recongizes  a  $2,000 
taxable  loss  from  the  sale  of  the  G  Corp. 
securities  (due  to  his  $4,500  section  743  basis 
adjustment)  is  irrelevant  for  capital 
accounting  purposes  since,  in  accordance 
with  paragraph  (b)(2)(iv)(/n)(.2)  of  this  section, 
that  basis  adjustment  is  disregarded  in  the 
maintenance  and  computation  of  the 
partners'  capital  accounts.  .  ' 

(v)  Assume  the  same  facts  as  in  (ii)  except 
that  Y  sells  100  percent  of  his  partnership 
interest  [i.e..  a  50  percent  interest  in  the 
partnership)  to  LK  for  $20,000.  Under  section 
708(b)(1)(B)  the  partnership  terminates.  Under 
paragraph  (b)(l)(iv)  of  {  1.708-1,  there  is  a 
constructive  liquidation  of  the  partnership. 
Immediately  preceding  the  constructive 


liquidation,  the  capital  accounts  of  Z  and  LK 
equal  $11,000  each  (LK  having  inherited  Y's 
$11,000  capital  account).  In  accordance  with 
paragraph  (b)(2)(iv)(e)  of  this  section,  the 
partnership  agreement  provides  that  the 
partners'  capital  accounts  are  adjusted  to 
reflect  how  unrealized  taxable  gain  would 
have  been  allocated  if  the  securities  had  been 
sold  for  their  $40,000  fair  market  value. 
Accordingly,  the  $18,000  of  unrealized  gain 
($40,000  less  $22,000  adjusted  tax  basis  is 
credited  to  the  partners'  capital  accounts  as 
follows: 


Z 

LK 

$11,000 
8.000 

$11,000 

9.000 

Capital  account  before  ooiv 
stiuclive  liquidation 

$20,000 

$20,000 

Constructive  liquidating  distributions  of  the 
securities  are  made  with  reference  to  their 
$40,000  fair  market  value.  Under  section 
732(b)  the  adjusted  tax  basis  of  the  G  Corp. 
securities  constructively  distributed  to  Z  is 
equal  to  the  $11,000  adjusted  tax  basis  of  Z's 
partnership  interest  before  the  constructive 
liquidation,  and  the  adjusted  tax  basis  of  the 
G  Corp.  securities  constructively  distributed 
to  Z  is  equal  to  the  $20,000  adjusted  tax  basis 
of  LK's  partnership  interest  partnership 
before  the  constructive  liquidation.  Under 
paragraph  (b)(l)(iv)  of  S  1. 708-1,  the  partners 
then  are  treated  as  contributing  to  a  new 
partnership  the  property  constructively 
distributed  to  them  in  connection  the 
partnership's  termination.  In  accordance  with 
paragraph  (b)(2)(iv)(<y)  of  this  section,  the 
capital  accounts  of  Z  and  LK  in  the    . 
reconstituted  partnership  are  stated  at 
$20,000  each  {i.e.,  the  fair  market  value  of  the 
property  constructively  contributed  to  the 
new  partnership  by  each  of  the  partners). 

Example  (14).  (i)  MC  and  RW  form  a 
general  partnership  to  which  each  contributes 
$10,000.  The  $20,000  is  invested  in  securities 
of  Ventureco  (which  are  not  readily  tradable 
on  an  established  securities  market).  In  each 


of  the  partnership's  taxable  years,  it 
recognizes  operating. income  equal  to  its 
operating  deductions  (excluding  gain  or  loss 
from  the  sale  of  securities).  The  partnership 
agreement  provides  that  the  partners'  capital 
accounts  will  be  determined  and  maintained 
in  accordance  with  paragraph  (b)(2)(iv)  of 
this  section,  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  will  be 
made  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  any 
partner  with  a  deficit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest  must  restore  that  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
(b)(2)(iiH/7)(2)  and  [3]  of  this  section).  Assume 
that  the  Ventureco  securities  subsequently 
appreciate  in  value  to  $50,000.  At  that  tiine 
SK  makes  a  $25,000  cash  contribution  to  the 
partnership  (thereby  acquiring  a  one-third 
interest  in  the  partnership),  and  the  $25,000  is 
placed  in  a  bank  account.  Upon  SK's 
admission  to  the  partnership,  the  capital 
accounts  of  MC  and  RW  (which  were  tWJOOO 
each  prior  to  SK's  admission)  are.  in 
accordance  with  paragraph  (b)(2)(iv)(/)  of  this 
section,  adjusted  upward  (to  £2A,000  each)  to 
reflect  their  shares  of  the  unrealized 
appreciation  in  the  Ventureco  securities  thai 
occurred  before  SK  was  admitted  to  the 
partnership.  Immediately  after  SK's 
admission  to  the  partnership,  the  securities 
are  sold  for  their  $50,000  fair  market  value, 
resulting  in  taxable  gain  of  $30,000  ($50,000 
less  $20,000  adjusted  tax  basis]  and  no  book 
gain  or  loss.  An  allocation  of  the  $30,000 
taxable  gain  cannot  have  economic  effect 
since  it  cannot  properly  be  reflected  in  the 
partners'  book  capital  accounts.  Under 
paragraph  (b)(2)(iv)(/)  of  this  section  and  iIm 
special  partners'  interests  in  the  partnership 
rule  contained  in  paragraph  (b)(4)(i)  of  thi* 
section,  unless  the  partnership  agreement 
provides  that  the  $3a000  taxable  gain  will  in 
accordance  with  section  704(c)  principles,  be 
shared  $15,000  to  MC  and  $15,000  to  RW.  the 
partners'  capital  accounts  will  not  be 
considered  maintained  in  accordance  with 
paragraph  (b)(2)(iv)  of  this  section. 
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(ii)  Assume  the  same  facts  as  (i).  except 
that  after  SK's  admission  to  the  partnership, 
the  Ventureco  securities  appreciate  in  value 
to  $74,000  and  are  sold,  resulting  in  taxable 
gain  of  $54,000  ($74,000  less  $20,000  adjusted 
tax  basis)  and  book  gain  of  $24,000  ($74,000 
less  $50,000  book  value).  Under  the 
partnership  agreement  the  $24,000  book  gain 
(the  appreciation  in  value  occurring  after  SK 
became  a  partner)  is  allocated  equally  among 
MC  RW,  and  SK,  and  such  allocations  have 
substantial  economic  effect.  An  allocation  of 
the  $54,000  taxable  gain  cannot  have 


economic  effect  since  it  cannot  property  be 
reflected  in  the  partners'  book  capital 
accounts.  Under  paragraph  (b)(Z)(iv)(/)  of  this 
section  and  the  special  partners'  interests  In 
the  partnership  rule  contained  in  paragraph 
(b)(4)(i)  of  this  section,  unless  the  partnership 
agreement  provides  that  the  taxable  gain  will, 
in  accordance  with  section  704(c)  principles, 
be  shared  $23,000  to  MC  $23,000  to  RW.  and 
$8,000  to  SK,  the  partners'  capital  accounts 
will  not  be  considered  maintained  in 
accordance  with  paragraph  (b)(2)(iv)  of  this 
section. 
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(iii)  AsMMne  (he  same  facts  as  |i)  except 
(hat  after  SKs  admission  to  the  partnership, 
the  Venlureco  securities  depreciate  in  value 
to  $44,000  and  are  sold,  resulting  in  taxable 
gain  of  S24.00O  ($44,000  less  $20,000  adjusted 
lax  basis)  and  a  book  loss  of  $6JXK)  ($50,000 
book  value  less  $44,000).  Under  the 
partnership  agreement  the  $6,000  book  loss  is 
allocated  equally  antong  MC.  RW.  and  SK. 
and  such  allocations  have  substantial 
ecoaomic  effect.  An  allocation  of  the  $24,000 
taxable  gaio  cannot  have  economic  effect 


since  it  cannot  properJy  be  reflected  in  the 
partners'  book  capital  acctnints.  Under 
paragraph  (b)(2J(ivJ(/7  of  this  section  and  the 
special  partners"  interests  in  the  partnership 
rule  contained  in  paragraph  (b){4)(i)  of  this 
section,  unless  the  partnership  agreement 
provides  that  the  $24,000  taxable  gain  will,  in 
accordance  with  section  704(c)  principles,  be 
shared  equally  between  MC  and  RW.  the 
partners'  capital  accounts  witl  not  be 
considered  maintained  in  accordance  with 
paragraph  (b)(2)(<v]  of  this  section. 
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That  SK  bears  an  economic  loss  of  SZJIOO 
without  a  corresponding  taxable  loss  is 
attributable  entirely  to  the  "ceiling  rule."  See 
paragraph  (cRZ)  of  i  1.704-1. 

(iv)  Assume  the  sane  facts  as  in  |ii)  except 
that  upon  the  admission  of  SK  the  capital 
accounts  of  MC  and  RW  are  not  each 
adiusted  upward  from  $10,000  to  S2S.000  to 
reflect  the  appreciation  in  the  partnership's 
securities  that  occurred  before  SK  was 
admitted  to  the  partnership.  Rather,  upon 
SK's  admission  to  the  partnership,  the 
partnership  agreement  is  amended  to  provide 
that  the  Tirst  $30,000  of  taxable  gain  upon  the 
sale  of  such  secuirities  will  be  allocated 
equally  between  MC  and  RW.  and  that  all 
other  income,  gaia  loss,  and  deduction  will 
be  allocated  equally  between  MC.  RW.  and 
SK.  When  the  securities  are  sold  for  $74,000. 
the  $54,000  of  taxable  gain  is  so  allcx:aled. 
These  allocations  of  taxable  gam  have 
substantial  economic  effect.  (If  the  agreement 
instead  provides  for  all  taxable  gain 
(including  the  $30,000  taxable  gain 
attributable  to  the  appreciation  in  the 
securities  prior  to  SK's  admission  to  the 
partnership)  to  be  allocated  equally  between 
Ma  RW.  and  SK.  the  partners  should 
consider  whether,  and  to  what  extent,  the 
provisions  of  paragraphs  (b)(1)  (iii)  and  (iv)  of 
this  section  are  applicable.) 

(v)  Assume  the  same  facts  as  in  (iv)  except 
that  instead  of  selling  the  securities,  the 
partnership  makes  a  distribution  of  the 
securities  (which  have  a  fair  market  value  of 
$74,000).  Assume  the  distribution  does  not 
give  rise  to  a  transaction  described  in  section 
707(a)(2)(B).  In  accordance  with  paragraph 
(b)(Z)iiv)(e)  of  this  section,  the  partners' 
capital  accounts  are  adjusted  immediately 
prior  to  the  distribution  to  reflect  how 
taxable  gain  ($54,000)  would  have  been 
allocated  had  the  securities  been  sold  for 
their  $74,000  fair  market  value,  and  uipitiil 


accomnt  adiBstments  in  respect  of  the 
dtstribution  of  the  securities  are  made  with 
reference  to  the  $74,000  "booked-up"  fair 
market  value. 


(vi)  Assume  the  same  facts  as  in  (i)  except 
that  the  partnership  does  not  sell  the 
Ventureco  securities.  Dnrirg  the  next  3  years 
the  fair  market  value  of  the  Ventureco 
sectirities  remains  at  $50,000.  and  the 
partnership  engages  in  no  other  investment 
activities.  Thus,  at  the  end  of  that  period  the 
balance  sheet  of  the  partnership  and  the 
partners'  capital  accounts  are  the  same  as 
they  were  at  the  beginning  of  such  period.  At 
the  end  of  the  3  years.  MC's  inferesl  ia  the 
partnership  is  liquidated  for  the  $25,000  cash 
held  by  the  partnership.  Assume  the 
distributions  does  not  gne  rise  to  a 
transaction  described  in  section  707(aM2)(B). 
Assume  further  that  the  partnership  has  a 
section  754  election  in  effect  for  the  taxable 
year  during  which  such  liquidation  occurs. 
Under  sections  734(b)  and  755  the  partnership 
increases  the  basis  of  the  Ventureco 
securities  by  the  $15,000  basis  adjustment 
(the  excess  of  S25.000  over  the  SIO^OOO 
adjusted  tax  basis  of  MC's  p^rti 
interest). 
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(vii)  Asmne  the  same  facts  as  in  (vi)  except  that  the  partnership  has  no  section  7.'>4 
election  in  effect  for  the  taxable  year  during  which  such  liquidation  occnirs. 
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Following  the  liquidation  of  MC's  interest  in  the  partnership,  the  Ventureco  securities  am 
sold  for  their  $50,000  fair  market  value,  resulting  in  no  book  gain  or  loss  but!  a  $30,000  taxable 
gain.  An  allocation  of  this  $30,000  taxable  gain  cannot  havx'  economic  effeict  since  it  cannot 
properly  be  reflected  in  the  partners'  book  capital  accounts.  Under  paragraph  (b)(2)(iv)t0  of 
this  section  and  the  special  partners'  interests  in  the  partnership  rule  a)ntained  in  paragraph 
(b)(4)(i)  of  this  section,  unless  the  partnership  agreement  provides  that  $15,000  of  such 
taxable  gain  will,  in  accordance  with  section  704(c)  principles,  be  included  in  RW's  distribu- 
tive share,  the  partners'  capital  accounts  will  not  be  considered  maintairted  in  accordance 
with  paragraph  (b)(2)(iv)  of  this  section.  The  remaining  $15,000  of  suchi  gain  will,  under 
paragraph  (b)(3)  of  this  section,  be  shared  equally  between  RW  and  SK. 

Example  (15).  (i)  |B  and  DK  form  a  limited  partnership  for  the  purpose  of  purchasing 
residential  real  estate  to  lease.  JB,  the  limited  partner,  contributes  $13,600  and  DK.  the 
general  pariner.  contributes  $1,500.  The  partnership,  which  uses  the  cash  receipts  and  dis 
bursements  method  of  accounting,  purchases  a  building  for  $100,000  (on  IcflSf  d  land),  incur 
ring  a  recourse  mortgage  of  $85.0(X)  that  requires  the  payment  of  interest  orily  for  a  period  of 
3  years.  The  partnership  agreement  provides  that  partnership  net  taxable!  income  and  loss 
will  be  allocated  90  percent  to  )B  and  10  percent  to  DK,  the  partners'  capital  accounts  will  be 
determined  and  maintained  in  acconlancc  with  paragraph  (b)(2)(iv)  of  this  section,  distribu- 


Federal  Register  /  Vol.  50.  No.  251  /  Tuesday.  E>ecember  31.  1986  /  Rules  and  Regulations       53441 


lions  in  liquidation  of  Ihe  partnership  (or  any  partner's  interest)  will  be  made  in  accordance 
w-itb  the  partners'  positive  capital  account  balances  (as  set  forth  in  paragraph  (b)(2)(fiK*M.?1 
of  this  section),  and  |B  is  not  required  to  restore  any  deficil  balance  in  his  capital  account, 
but  DK  is  so  required.  The  partnership  agreement  contains  a  qualified  income  offset  (as 
defined  in  paiwgraph  (bM2)(ii)(tf)  of  this  section).  As  of  the  end  of  each  of  the  partnership's 
first  3  taxabte  years,  the  items  described  in  paragraphs  (bK2)(ii)((/)(-f).  (5).  and  [0]  of  this 
section  are  not  reasonably  expected  to  caase  or  increase  a  deficit  balance  in  JB's  capital 
account.  In  the  partnership's  first  taxable  year,  it  has  rental  income  of  $10,000.  operating 
expenses  of  S2.000.  interest  expense  of  $8,000.  and  cost  recovery  deductions  of  $12,000.  Under 
the  partnership  agreement  JB  and  DK  are  allocated  $10,600  and  $1,200.  respectively,  of  the 
$12,000  net  taxable  loss  incurred  in  the  partnership  s  first  taxable  year. 
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The  alternate  economic  effect  test  contained 
in  paragraph  (b)(2)(irH£/)  of  this  section  is 
salisPied  as  of  the  end  of  Ihe  partnership's 
Tirst  taxable  year.  Thus,  the  allocation  made 
in  the  partnership's  Hrsl  taxable  year  has 
economic  effect. 

(ii)  Assume  the  same  facts  as  in  (i)  and  that 
in  the  partnership's  second  taxable  year  it 
again  has  rental  income  of  SlO.000.  operating 
expenses  of  $2,000.  interest  expense  of  $8,000. 
and  cost  recovery  deductions  of  $12,000. 
Under  the  partnership  agreement  JB  and  DK 
are  allocated  $10,800  and  $1,200.  respectively, 
of  the  $12iX)0  net  taxable  loss  incurred  in  the 
partnership's  second  taxable  year. 
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Only  $2,700  of  Ihe  $10,800  net  taxable  loss 
allocated  to  )B  satisfies  the  alternate 
economic  effect  test  contained  in  paragraph 
(li)(2)(ii)(f/)  of  this  section  as  of  the  end  of  the 
pitrtnership's  second  taxable  year.  The 
allocation  of  such  $2,700  net  taxable  loss  to 
|B  (consisting  of  $2,250  of  rental  income.  $450 
of  operating  expenses.  $1,8(X)  of  interest 
expense,  and  $2,700  of  cost  recovery 
deductions)  has  economic  effect.  The 
remaining  $8.1(X)  of  net  taxable  loss  allocated 
by  the  partnership  agreement  to  JB  must  be 
reallocated  in  accordance  with  the  partners' 
inltrests  in  Ihe  partnership.  Under  paragraph 
(b){3)(iii)  of  this  section,  the  determination  of 
Ihe  partners'  interests  in  Ihe  remaining  $8,100 
net  taxable  loss  is  made  by  comparing  how 
distributions  (and  contributions)  would  be 
made  if  the  partnership  sold  its  property  at  its 
adjusted  tax  basis  and  liquidated 
immediately  following  the  end  of  the 
partnership's  first  taxable  year  with  Ihe 
results  df  such  a  sale  and  liquidation 
immediately  following  the  end  of  the 
partnership's  second  taxable  year.  If  the 
partnership's  real  property  were  sold  for  its 
$88.a(X)  adjusted  tax  basis  and  the 
partnership  were  liquidated  imi'nediately 
following  the  end  of  Ihe  partnership's  first 
IhxhIiIh  year.  Ihe  $88.(X)0  sales  proceeds 
would  be  used  to  repay  the  $85,000  note,  and 
there  would  be  $3,(X)0  remaining  in  the 
partnrrshlp.  which  would  be  used  to  make 


liquidating  distributions  to  DK  and  JB  of  $300 
and  $2,700,  respectively..  If  such  property 
were  sold  for  its  $76,000  adjusted  tax  basis 
and  the  partnership  were  liquidated 
immediately  following  the  end  of  the 
partnership's  second  taxable  year,  DK  would 
be  required  to  contribute  $9,000  to  the 
partnership  in  order  for  Ihe  partnership  to 
repay  the  $85,000  note,  and  there  would  be  no 
assets  remaining  in  the  partnership  to 
dislribule.  A  comparison  of  these  outcomes 
indicates  that  JB  bore  $2,7(X)  and  DK  $9,300  of 
the  economic  burden  thai  ct)rresponds  to  the 
$12,000  net  taxable  loss.  Thus,  in  addition  to 
Ihe  $1,200  net  taxable  loss  allocated  to  DK      . 
under  the  partnership  agreement.  $8,100  of 
net  taxable  loss  will  be  reallocated  to  DK 
under  paragraph  (b)(3)(iii)  of  this  section. 
Similarly,  for  subsequent  taxable  years, 
absent  an  increase  in  JB's  capital  account,  all 
net  taxable  loss  allocated  to  JB  under  the 
partnership  agreement  will  be  reallocated  to 
DK. 

(iii)  Assume  the  same  facts  as  in  (ii)  and 
that  in  the  partnership's  third  taxable  year 
there  is  rental  income  of  $35,000.  operating 
expenses  of  $2,0(X),  interest  expense  of  $8,0(X>. 
and  cost  recovery  deductions  of  $10,000.  The 
capital  accounts  of  the  partners  maintained 
on  Ihe  books  of  the  partnership  do  not  take 
into  account  the  reallocation  to  DK  of  the 
$8,1(X)  net  taxable  loss  in  the  partnership's 
second  taxable  year.  Thus,  an  allocation  of 
the  $15,000  net  taxable  income  $13,500  to  JB 
and  Sl.500  to  DK  (as  dictated  by  the 
partnership  agreement  and  as  reflected  in  Ihe 
capital  accounts  of  the  partners)  does  not 
have  economic  effect.  The  partners'  interests 
in  the  partnership  with  respect  to  such 
$15,000  taxable  gain  again  is  made  in  the 
manner  descrilxtd  in  paragraph  (b)  (3)  (iii)  of 
this  section.  If  the  partnership's  real  property 
were  sold  for  its  $76,000  adjusted  tax  basis 
and  the  partnership  were  liquidated 
immediately  following  the  end  of  Ihe 
partnership's  second  taxable  year,  DK  would 
be  required  to  contribute  $9.(XX)  to  the 
partnership  in  order  for  the  partnership  to 
repay  the  $85,000  note,  and  there  would  be  no 
assets  remaining  to  distribute.  If  such 
property  were  sold  for  its  $66,000  adjusted 
tax  basis  and  Ihe  partnership  were  liquidated 
immediately  following  the  end  of  the 
partnership's  third  taxable  year,  the  $91.0(X) 
($66,000  sales  proceeds  plus  $25,000  cash  on 
hand)  would  be  used  to  repay  Ihe  $85,000 
note  and  there  would  be  $6,000  remaining  in 
the  partnership,  which  would  be  used  to 
make  liquidating  distributions  to  DK  and  JB 
of  $(KX)  and  $5,400.  respectively.  Accordingly, 
under  paragraph  (b)  (3)  (iii)  of  this  section  the 
$15,000  net  taxable  income  in  the 
partnership's  third  taxable  year  will  be 
reallocated  $9,{)0(i  to  DK  (minus  $9,000  at  end 


of  the  second  taxable  year  to  positive  $600  a  I 
end  of  the  third  taxable  year)  and  $5,400  to  JB 
(zero  at  end  of  the  second  taxable  year  to 
positive  $5,400  at  end  of  Ihe  third  taxable 
year). 

Example  fW).  [i]  KG  and  WN  form  a 
limited  partnership  for  (he  purpose  of 
investing  in  improved  real  estate.  KG,  the 
general  partner,  contributes  $IO.(X)0  to  the 
parinership,  and  WN.  the  limited  partner, 
contributes  $090.(XX)  to  the  partnership.  The 
$1.0(XUXX)  is  used  to  purchase  an  apartment 
building  on  leased  land.  The  partnership 
agreement  provides  that  (1)  Ihe  partners' 
capital  accounts  will  be  determined  and 
maintained  in  accordance  with  paragraph 
(b)(2)(iv)  of  this  section;  (Z)  cash  wiU  be 
distributed  First  to  WN  licUl  such  lime  as  he 
has  received  the  amount  of  his  original 
capital  contribution  ($R9G.0OO).  next  to  KC 
until  such  time  as  he  has  received  Ihe  amount 
of  his  original  capital  contribution  ($10,000). 
and  thereafter  equally  between  WN  and  KG: 
(3)  partnership  net  taxable  income  will  be 
allocated  99  percent  to  WN  1  percent  te  KG 
until  the  cumulative  net  taxable  income 
allocated  for  aD  taxable  years  is  equal  to  the 
cumulative  net  taxable  loss  previotMty 
allocated  to  the  partners,  and  thereafter 
equally  between  WN  and  KC:  (4)  partnership 
net  taxable  loss  will  be  allocated  99  percent 
to  WN  and  1  percent  to  KG.  unless  net 
taxable  income  has  previously  been  allocated 
equally  between  WN  and  KC.  in  which  case 
such  net  taxable  loss  first  will  be  allocated 
equally  until  the  cumulative  net  taxable  loas 
allocated  for  all  taxable  years  is  equal  to  the 
cununulatrve  net  taxaUe  income  previously 
allocated  to  the  partners;  and  (S)  upon 
liquidation.  WN  is  not  required  to  restore  any 
deficit  balance  in  his  capital  account,  but  KC 
is  so  ret^nired.  Since  distributions  in 
liquidation  are  not  required  to  be  made  in 
accordance  with  the  partners'  positive  capital 
account  balances,  and  since  WN  is  not 
required,  upon  Ihe  liquidation  of  his  interest, 
to  restore  Ihe  deficit  balance  in  his  capital 
account  to  Ihe  partnership,  the  allocations 
provided  by  Ihe  partnership  agreement  do  not 
have  economic  effect  and  will  be  reallocated 
in  accordance  with  the  partmrs'  interests  in 
the  partnership  under  paragraph  (b)  (3)  of  this 
section. 

(ii)  Assume  the  same  facts  as  in  fi)  except 
that  the  partnership  agreement  further 
provides  that  distributions  in  liquidation  of 
the  partnership  (or  any  partner's  interest)  are 
lo  be  made  in  accordance  with  the  partners' 
positive  capital  account  balances  (as  set  forth 
in  paragraph  (b)(2)(ii)(ft){2)  of  this  section). 
Assume  further  that  the  partnership 
agreement  contains  a  qualified  income  offset 
(as  defined  in  paragraph  (b)(2)(ii)((/)  of  this 
section)  and  that,  as  of  the  end  of  each 
partnership  taxable  year,  the  items  described 
in  paragraphs  (b)(2)(iii)(rf)  [4).  (5),  and  [S]  of 
this  section  are  not  reasonably  expected  to 
cause  or  increase  a  deficil  balance  in  WN's 
capital  account.  The  allocations  provided  by 
Ihe  partnership  agreement  have  economic 
effect. 

Example  (17).  FG  and  RP  form  a 
partnership  with  FG  contributing  cash  of  $100 
and  RP  contributing  property,  with  2  years  of 
cost  recovery  deductions  remaining,  that  has 
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an  adjusted  tax  basis  of  $S0  and  a  fair  market 
value  of  $100.  The  partnership,  FG,  and  RP 
have  calendar  taxable  years.  The  partnership 
agreement  provides  that  the  partners'  capital 
accounts  will  be  determined  and  maintained 
in  accordance  with  paragraph  (b)(2)(iv)  of 
this  section,  liquidation  proceeds  wiI^  be 
made  in  accordance  with  capital  account 
balances,  and  each  partner  is  liable  to  restore 
the  deHcit  balance  in  his  capital  account  to 
the  partnership  upon  liquidation  of  his 
interest  (as  set  forth  in  paragraphs 
(b)(2)(ii)(6)  [2]  and  [3]  of  this  section).  FG 
expects  to  be  in  a  substantially  higher  tax 
bracket  than  RP  in  the  partnership's  first 
taxable  year.  In  the  partnership's  second 
taxable  year,  and  In  subsequent  taxable 
years,  it  is  expected  that  both  will  be  in 
approximately  equivalent  tax  brackets.  The 
partnership  agreement  allocates  all  items 
equally  except  that  all  $30  of  book 
depreciation  is  allocated  to  FG  in  the 
partnership's  first  taxable  year  and  all  $50  of 
book  depreciation  is  allocated  to  RP  in  th« 
partnership's  second  taxable  year.  If  the 
allocation  to  FG  of  all  book  depreciation  in 
the  partnership's  Hrst  taxable  year  is 
respected,  FG  would  be  entitled  under 
section  704(c)  to  the  entire  cost  recovery 
deduction  ($40)  for  such  year.  Likewise,  if  the 
allocation  to  RP  of  all  the  book  depreciation 
in  the  partnership's  second  taxable  year  is 
respected.  RP  would  be  entitled  under  section 
704(c)  to  the  entire  cost  recovery  deduction 
($40)  for  such  year.  The  allocation  of  book 
depreciation  to  FG  and  RP  in  the 
partnership's  first  2  taxable  years  has 
ecujnomic  effect  within  the  meaning  of 
paragraph  (b)(2](ii)  of  this  section.  However, 
the  economic  effect  of  these  allocations  is  not 
substantial  under  the  test  described  in 
paragraph  (b)(2)(iii)(c)  of  this  section  since 
there  is  a  strong  likelihood  at  the  time  such 
allocations  became  part  of  the  partnership 
agreement  that  at  the  end  of  the  2-year  period 
to  which  such  allocations  relate,  the  net  . 
increases  and  decreases  to  FG's  and  RFa 
capital  accounts  will  be  the  same  with  such 
allocations  as  they  would  have  been  in  the 
absence  of  such  allocation,  and  the  total  tax 
liability  of  FG  and  RP  for  the  taxable  years  to 
which  the  section  704(c)  determinations 
relate  would  be  reduced  as  a  result  of  the 
allocations  of  book  depreciation.  At  a  result 
the  allocations  of  book  depreciation  in  the 
partnership  agreement  will  be  disregarded. 
FG  and  RP  will  be  allocated  such  book 
depreciation  in  accordance  with  the  partners' 
interests  in  the  partnership  under  paragraph 
(b)(3)  of  this  section.  Under  these  facts  the 
book  depreciation  deductions  will  be 
reallocated  equally  between  the  partners, 
and  section  704(c)  will  be  applied  with 
reference  to  such  reallocation  of  book 
depreciation. 

Example  (18).  (i)  WM  and  (L  fortn  a  general 
partnership  by  each  contributing  $300,000 
thereto.  The  partnership  uses  the  $600,000  to 
purchase  an  item  of  tangible  personal 
property,  which  it  leases  out.  The  partnership 
elects  under  section  48  (q)(4)  to  reduce  the 
amount  of  investment  tax  credit  in  lieu  of 
adjusting  the  tax  basis  of  such  property.  The 
partnership  agreement  provides  that  (1)  the 
partners'  capital  account  will  be  determined 
and  maintained  in  accordance  with 


paragraph  (b)(2)(iv)  of  this  section,  (2) 
distributions  in  liquidation  of  the  partnership 
(or  any  partner's  interest)  will  be  made  in 
accordance  with  the  partners'  positive  capital 
account  balances  (as  set  forth  in  paragraph 
(b)(2)(ii)(6)(.2)  of  this  section),  (3)  any  partner 
with  a  deHcit  balance  in  his  capital  account 
following  the  liquidation  of  his  interest  must 
restore  that  deficit  to  the  partnership  (as  set 
forth      paragraph  (b](2)(ii)(6)(J)  of  this 
sectic.j,  (4)  all  income,  gain,  loss,  and 
deduction  of  the  partnership  will  be  allocated 
equally  between  the  partners,  and  (5)  all  non- 
liquidating  distributions  of  the  partnership 
will  be  made  equally  between  the  partners. 
Assume  that  in  each  of  the  partnership's 
taxable  years,  it  recognizes  operating  income 
equal  to  its  operating  deductions  (excluding 
cost  recovery  and  depreciation  deductions 
and  gain  or  loss  on  the  sale  of  its  property). 
During  its  first  2  taxable  years,  the 
partnership  has  an  additional  $200,000  cost 
recovery  deduction  in  each  year.  Pursuant  to 
the  partnership  agreement  these  items  are 
allocated  equally  between  WM  and  ]L 


Capital  account  upon  lormation 

Leas;  nal  toss  tor  y«an  1  and  2 

Capital  aoGounl  at  and  ol 
yaar  2 


S300.000 

izoaoooy 


S100,000 


$300,000 

izoo.oom 


S100,000 


The  allocations  made  in  the  partnerhip's  first 
2  taxable  yfears  have  substantial  economic 
effect. 

(ii)  Assume  the  same  facts  as  in  (i)  and  that 
MK  is  admitted  to  the  partnership  at  the 
beginning  of  the  partnership's  third  taxable 
year.  At  the  time  of  his  admission,  the  fair 
market  value  of  the  partnership  property  is 
$600K)00.  MK  contributes  $300,000  to  the 
partnership  in  exchange  for  an  equal  one- 
third  interest  in  the  partnership,  and,  as 


permitted  under  paragraph  (b)(2)(iv)(^),  the 
capital  accounts  of  WM  and  )L  are  adjusted 
upward  to  $300,000  each  to  reflect  the  fair 
market  value  of  partnership  property.  In 
addition,  the  partnership  agreement  is 
modified  to  provide  that  depreciation  and 
gain  or  loss,  as  computed  for  tax  purposes, 
with  respect  to  the  partnership  property  that 
appreciated  prior  to  MK's  admission  will  be 
shared  among  the  partners  in  a  manner  that 
takes  account  of  the  variation  between  such 
property's  $200,000  adjusted  tax  basis  and  its 
$600,000  book  value  in  accordance  with 
paragraph  (b)(2)(iv)(/)  and  the  special  rule 
contained  in  paragraph  (b)(4)(i)  of  this 
section.  Depreciation  and  gain  or  loss,  as 
computed  for  book  purposes,  with  rcspct  to 
such  property  will  be  allocated  equally 
among  the  partners  and,  in  accordance  with 
paragraph  (b)(2)(iv)(^)  of  this  section,  will  be 
reflected  in  the  partner's  capital  accounts,  as 
will  all  other  partnership  income,  gain,  loss, 
and  deduction.  Since  the  requirements  of 
(b]|2)(iv)(g)  of  this  section  are  satisfied,  the 
capital  accounts  of  the  partners  (as  adjusted) 
continue  to  be  maintained  in  accordance  with 
paragraph  (B)(2)(iv]  of  this  section. 

(ii)  Assume  the  same  facts  as  in  (iii)  and 
that  immediately  after  MK's  admission  to  the 
partnership,  the  partnership  property  is  sold 
for  $60a000,  resulting  in  a  taxable  gain  of 
$400,000  ($600,000  less  $200,000  adjusted  tax 
basis)  and  no  book  gain  or  loss,  and  the 
partnership  is  liquidated.  An  allocation  of  the 
$400,000  taxable  gain  cannot  have  economic 
effect  because  such  gain  cannot  properly  be 
reflected  in  the  partners'  book  capital 
accounts.  Consistent  with  the  special 
partners'  interests  in  the  partnership  rule 
contained  in  paragraph  (b)(4)(i)  of  this 
section,  the  partnership  agreement  provides  . 
that  the  $400,000  taxable  gain  will,  in 
accordance  with  section  704(c)  principles,  be 
shared  equally  between  WN  and  JL. 


Wl« 

JL 

MK 

Tax 

Book 

Tax 

Book 

Tax 

C^ittf  account  at  bagknAig  ol  y««  3  -.          ...     

$100,000 
200,000 

$300,000 

0 

$100,000 
200,000 

$300,000 

0 

$300,000 

0 

$300,000 

Plus:  gam .    „-. :._.... 

0 

CapW  account  be«or*  liquidatian 

tsoo/xn 

$300,000 

$300,000 

$300,000 

$3oaooo 

$300,000 

The  $900,000  of  partnership  cash  ($000,000- 
sales  proceeds  plus  $300,000  contributed  by 
MK)  is  distributed  equally  among  WM,  JL, 
and  MK  in  accordance  with  their  adjusted 
positive  capital  account  balances,  each  of 
which  is  $300,000. 

(iv)  Assume  the  same  facts  as  in  (iii)  except 
that  prior  to  liquidation  the  property  • 


appreciates  and  is  sold  for  $900,000,  resulting 
in  a  taxable  gain  of  $700,000  ($900,000  less 
$200,000  adjusted  tax  basis)  and  a  book  gain 
of  $300,000  ($900,000  less  $800,000  book 
value).  Under  the  partnership  agreement  the 
$300,000  of  book  gain  is  allocated  equally 
among  the  partners,  and  such  allocation  has 
'-tubstantial  economic  effect. 


WM 

JL 

MK 

Tax 

Bodi 

Tax 

Book 

Tax 

Book 

Capital  acRfiunl  al  hag^nning  qf  yaar  9    

$100,000 
300,000 

$300,000 
100.000 

$100,000 
300,000 

$300,000 
100.000 

$.100,000 
100.000 

$300  000 

Plus;  gain .  .„     .. 

100.000 

Capital  account  Iwtors  tquMation    . 

$400,000 

$400,000 

$400,000 

$400,000 

$400,000 

$400000 

Consistent  with  the  special  partners'  interests 
in  the  partnership  rule  contained  in 


paragraph  (b)(4)(i)  of  this  section,  the 
partnership  agreement  provides  that  the 
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$700,000  taxable  gain  is.  in  accordance  with 
section  704(c)  principles,  shared  S300.000  to 
]L  $300,000  to  WM.  and  $100,000  to  MK.  This 
ensures  that  (1)  WM  and  ]L  share  equally  the 
$400,000  taxable  gain  that  is  attributable  to 
appreciation  in  the  property  that  occurred 
prior  to  MK's  admission  to  the  partnership  in 
the  same  manner  as  it  was  reflected  in  their 


capital  accounts  upon  MK's  admission,  and 
(2)  WM.  |L.  and  MK  share  equally  the 
additional  $300,000  taxable  gain  in  the  same 
manner  as  they  shared  the  $300,000  book 
gain. 

(v)  Assume  the  same  facts  as  in  (it)  except 
that  shortly  after  MK's  admission  the 
property  depreciates  and  is  sold  for  $450,000. 


resulting  in  a  taxable  gain  of  $250,000 
($450,000  less  $200,000  adjusted  tax  basis) 
and  a  book  loss  of  $150,000  (450.000  less 
$600,000  book  value).  Under  the  partnership 
agreement  these  items  are  allocated  as 
follow: 


WM 

JL 

MK 

Tan 

Book 

Tax 

Book 

Tan 

Book 

Capitat  account  al  begmnmB  o(  year  3...-           

PfcK  gan _ „ _ _... 

laii$.  lot^                  

$100,000 

125.000 

0 

0 

SIOOlOOO 

125.000 

0 

$300,000 

0 

(50.0001 

S300.000 
0 
0 

ssooixn 

0 
(SO.MO) 

f^^^m^^bM    ^h^^^k^KB^^^    ^.^A^B^^    ■:  ^,  ,  i  J^ai  m  ^ 

T  j^wi  accoiira  cwmra  NQUioaiion _ » 

S22SJ300 

S2S0.000 

S22S.000 

S2S0.000 

S3oe.ooo 

S250A10 

The  $150,000  book  loss  is  allocated  equally 
among  the  partners,  and  such  allocation  has 
substantial  economic  effect.  Consistent  with 
the  special  partners'  interests  in  the 
partnership  rule  contained  in  paragraph 
(bj(4)(i]  of  this  section,  the  partnership 
agreement  provides  that  the  S250.000  taxable 
gain  is.  in  accordance  with  section  704(c) 
principles,  shared  equally  between  WM  and 
)L.  The  fact  that  MK  bears  an  economic  loss 


of  $50,000  without  a  corresponding  taxable 
loss  is  attributable  entirely  to  the  "ceiling 
rule."  See  paragraph  (c)(2)  of  J  1.704-1. 

(vi)  Assume  the  same  facts  as  in  (ii)  except 
that  the  property  depreciates  and  is  sold  for 
$170,000.  resulting  in  a  $30,000  taxable  loss 
($200,000  adjusted  tax  basis  less  $170,000] 
and  a  book  loss  of  $430,000  ($60a000  book 
value  less  $170,000).  The  book  loss  of  $430,000 
is  allocated  equally  among  the  partners 


($143,333  each)  and  has  sabstanltaT  economic 
effect.  Consistent  with  the  special  partners' 
interests  in  the  partnership  rule  contained  in 
paragraph  (b)(4)(il  of  this  section,  the 
partnership  agreement  provides  that  the 
entire  $30,000  taxable  loss  is,  in  accordance 
with  section  704(c)  principles,  included  in 
MK's  distributive  share. 


WM 

-             ( 

MK 

Tax 

8ool< 

Tax 

B0*V 

Tat 

Book 

Capital  account  at  bagnnng  at  yaar  3 

Less  Loss _ 

SIOO.00C 

0 

S300.000 
(143.333) 

$100,000 
0 

$300jlKI0 
(143.333) 

$3004)00 
(30,000» 

$300,000 
(143.333) 

S100.000 

$156,667 

$100,000 

$156,667 

$270,000 

$156,667 

(vii)  Assume  the  same  facts  as  in  (ii)  and 
(hat  during  the  partnership's  third  taxable 
year,  the  partnership  has  an  additional 
SlOO.OtX)  cost  recovery  deduction  and 
$.100,000  book  depreciation  deduction 
attributable  to  the  property  purchased  by  the 
partnership  in  its  first  taxable  year.  The 
$.'MX).(X)0  book  depreciation  deduction  is 


allocated  equally  among  the  partners,  and 
that  allocation  has  substantial  economic 
effect.  Consistent  with  the  special  partners' 
interests  in  the  partnership  rule  contained  in 
paragraph  (b)(4](i)  erf  this  section,  the 
partnership  agreement  provides  that  the 
$100,(X)0  cost  recovery  deduction  for  the 
partnership's  third  taxable  year  is,  in 


accordance  with  section  704(c)  principtes. 
included  in  MK's  distributive  ahare.  This  is 
because  under  those  principles  KiflC  must 
include  the  cost  recovery  deduction  (or  euA 
property  in  his  distributive  share  up  to  the 
amount  of  the  book  depreciation  deductioa 
for  such  property  properly  allocated  to  him. 


WM 

JL 

kMC 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Capital  account  at  beoinning  of  year  3 

$100,000 
0 

$300,000 
(100.000) 

$100,000 
0 

$300,000 

(100.000) 

$300,000 
(lOO.OOU) 

Less:  tvcovory/depreoation  dsduciion  lor  yew  3 

ooomo) 

Capital  account  at  end  otyear  3 — 

$100,000 

$200,000 

$100,000 

$200,000 

$200,000 

$200,000 

(viii)  Assume  the  same  facts  as  in  (vii) 
except  that  upon  MK's  admission  the 
partnership  property  has  an  adjusted  tax 
basis  of  $220,000  (instead  of  $200,000],  and 
thus  the  cost  recovery  deduction  for  the 
partnership's  third  taxable  year  is  $110,000. 
Consistent  with  the  special  partners'  interests 
in  the  partnership  rule  contained  in 
paragraph  (b)(4)(i)  of  this  section,  the 
partnership  agreement  provides  that  the 
excess  S10.(K)0  cost  recovery  deduction 
($110,000  less  $100,000  included  in  MK's 
distributive  share)  is.  in  accordance  with 
section  704(c)  principles,  shared  by  WM  and 
)L  in  proportion  to  their  shares  of  book 
depreciation.  Since  their  shares  of  book 
(Ifpreci.'ilion  weie  equal,  they  each  must 


include  $5.(X)U  of  the  cost  recovery  deduction 
in  their  distributive  shares  for  the 
partnership's  third  taxable  year. 

(ix)  Assume  the  same  facts  as  in  (vii) 
except  that  upon  MK's  admission  the 
partnership  agreement  is  aniended  to  allocate 
the  first  $400,(X)0  of  book  depreciation  and 
loss  on  partnership  property  equally  between 
WM  and  |L  and  the  last  $200,000  of  such  book 
depreciation  and  loss  to  MK.  Assume  such 
allocations  have  substantia!  economic  effect. 
Pursuant  to  this  amendment  the  $300,000 
book  depreciation  deduction  in  the 
partnership's  third  taxable  year  is  allocated 
equally  between  WM  and  JL.  Consistent  with 
the  special  partners'  interests  in  the 
partnership  rule  contained  in  paragraph 


(b)(4)(i)  of  this  section,  the  partnership 
agreement  provides  that  the  $100.0(X)  cost 
recovery  deduction  is,  in  accordance  with 
section  704(c)  principles,  shared  equally 
between  WM  and  ]L.  In  the  partnership's 
fourth  taxable  year,  it  has  a  $80,000  cost 
recovery  dedui^ion  and  a  $180,000  book 
depreciation  deduction.  Under  the 
amendment  described  above,  the  $180,000 
book  depreciation  deduction  is  allocated 
$50,000  to  WM.  $50,000  to  )L  and  $80,000  to 
MK.  Consistent  with  the  special  partners' 
interests  in  the  partnership  rule  contained  in 
paragraph  (b)(4)(i)  of  this  section,  the 
partnership  agreement  provides  that  the 
$60,000  cost  recovery  deduction  is.  in 
accordance  with  section  704(c)  principles, 
included  entirely  in  MK's  distributive  share. 


53444 


Federal  Register  /  Vol.  50.  No.  251  /  Tuesday.  December  31.  1985  /  Rules  an(j  Regulations 


WM 

X 

MK 

Tai 

Book 

Tan 

Book 

Tax 

Book 

Cifitit  accOMM  at  bsglnninool  year  3 _. 

S100.000 

(SO.0QO) 
0 

$300.0(XI 

(150.000) 
(SO.0QO) 

$100,000 

(50.000) 
0 

SSOOJOOO 

(150JD00) 
<5O.O0O» 

$.-K)n,000 

:  0 

(60.000) 

$300,000 

Less: 

(aj  reconery/depredMon  deductian  lor  year 

(b)  miiiimi^aainti^  dedudiiin  loir  yiiiir ' 

4 _ _ 

0 
(80.000) 

CapM  account  at  and  ol  year  4 ..„ 

ssaobo 

$100,000 

S60.000 

$100,000 

$240,000 

$220,000 

i    'v;; 


(x)  Assume  the  same  facts  as  in  (vii)  and 
that  at  the  beginning  of  the  partnership's 
third  taxable  year,  the  partnership  purchases 
a  second  item  of  tangible  personal  property 
for  $3(XJ,(X)0  and  elects  under  section  48(q)  (4) 
to  reduce  the  amount  of  investment  tax  credit 
in  lieu  of  adjusting  the  tax  basis  of  such 
property.  The  partnership  agreement  is 
amended  to  allocate  the  Tirst  $150,000  of  cost 
recovery  deductions  and  loss  from  such 
property  to  WM  and  the  next  $150,000  of  cost 
recoveqr  deductions  and  loss  from  such 


property  equally  between  |L  and  MK.  Thus, 
in  the  partnership's  third  taxable  year  it  has, 
in  addition  to  the  items  specified  in  (vii),  a 
cost  recovery  and  book  depreciation 
deduction  of  $100,000  attributable  to  the 
newly  acquired  property,  which  is  allocated 
entirely  to  WM. 

As  in  (vii),  the  allocation  of  the  $300,000  book 
depreciation  attributable  to  the  property 
purchased  in  the  partnership's  first  taxable 
year  equally  among  the  partners  has 
substantial  economic  effect,  and  consistent 


with  the  special  partners'  interests  in  the 
partnership  rule  contained  in  paragraph 
(b)(4)(i)  of  this  section,  th^  partnership 
agreement  properly  provides  for  the  entire 
SlOO.OCX)  cost  recovery  deduction  attributable 
to  such  property  to  be  included  in  MK's 
distributive  share.  Furthermore,  the 
allocation  to  WM  of  the  $100,000  cost 
recovery  deduction  attributable  to  the 
property  purchased  in  the  partnership's  third 
taxable  year  has  substantial  economic  effect. 
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(xi)  Assume  the  same  facts  as  in  (x)  and 
that  al  the  beginning  of  the  partnership's 
fourth  taxable  year,  the  properties  purchased 
in  the  partnership's  flrst  and  third  taxable 
years  are  disposed  of  for  $90,000  and 
$180,000,  respectively,  and  the  partnership  is 
liquidated.  With  respect  to  the  property 
purchased  in  the  First  taxable  year,  there  Is  a 
book  loss  of  $210,000  ($300,000  book  value 


less  $90,000)  and  a  taxable  loss  of  $10,000 
($100,000  adjusted  tax  basis  less  $90,000).  The 
book  loss  is  allocated  equally  among  the 
partners,  and  such  allocation  has  substantial 
economic  effect.  Consistent  with  the  special 
partners'  interests  in  the  partnership  rule 
contained  in  paragraph  (b)(4)(i)  of  this 
section,  the  partnership  agreement  provides 
that  the  taxable  loss  of  $10,000  will,  in 


accordance  with  section  704(c)  principles,  be 
included  entirely  in  MK's  distributive  share.  .' 
With  respect  to  the  property  purchased  in  the 
partnership's  third  taxable  year,  there  is  a 
book  and  taxable  loss  of  $20,000.  Pursuant  to 
the  partnership  agreement  this  loss  is 
allocated  entirely  to  WM,  and  such  allocation 
has  substantial  economic  effect. 
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Partnership  liquidation  pnxieeds  ($270,000) 
are  properly  distributed  in  accordance  with 
the  partners'  adjusted  positive  book  capital 
account  balances  ($10,000  to  WM,  $130,000  to 
|L  and  $130,000  to  MK). 

(xii)  Assume  the  same  facts  as  in  (x)  and 
that  in  the  partnership's  fourth  taxable  year  it 
has  a  cost  recovery  deduction  of  $80,000  and 
book  depreciation  deduction  of  $180.0(X) 
attributable  to  the  property  purchased  in  the 
partnership's  first  taxable  year,  and  a  cost 


recovery  and  book  depreciation  deduction  of 
$100.0(X)  attributable  to  the  property 
purchased  in  the  partnership's  third  taxable 
year.  The  $180,000  book  depreciation 
deduction  attributable  to  the  property 
purchased  in  the  partnership's  first  taxable 
year  is  allocated  equally  among  the  partners, 
and  such  allocation  has  substantial  economic 
effect.  Consistent  with  the  special  partners' 
interests  in  the  partnership  rule  contained  in 
paragraph  (b)|4)(i)  of  this  section,  the 


partnership  agreement  provides  that  the 
$60,000  cost  recovery  deduction  attributable 
to  the  property  purchased  in  the  first  taxable 
year  is,  in  accordance  with  section  704(c) 
principles,  included  entirely  in  MK's 
distributive  share.  Furthermore,  the  $100,000 
cost  recovery  deduction  attributable  to  the 
property  purchased  in  the  third  taxable  year 
allocated  S50.000  to  WM.  $25,000  to  ]L,  and 
$25,000  to  MK,  and  such  allocation  has 
substantial  economic  effecti 
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At  (he  end  of  the  partnership's  fourth  taxable 
year  the  adjusted  lax  bases  of  the  partnership 
properties  acquired  in  its  Hi^t  and  third 
taxable  years  arc  $40,000  and  $100,000. 
respectively.  If  the  properties  are  disposed  of 
at  the  beginning  of  the  partnership's  fifth 


taxable  year  for  their  adjusted  tax  bases, 
there  would  be  no  taxable  gain  or  loss,  a 
book  loss  of  $80,000  on  the  property 
purchased  in  the  partnership's  first  taxable 
year  ($120,000  book  value  less  $40,000),  and 
cash  available  for  distribution  of  $140,000. 
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deductions  and  $20,000  of  cost  recovery 
deductions  on  partnership  equipment  are 
allocated  to  JC  and  the  $100,000  basis  of  the 
lease  is,  for  purposes  of  the  depletion 
allowance  under  sections  611  and 
613A(c)(7)(D).  allocated  to  DC.  The 
allocations  of  income,  gain,  loss,  and 
deduction  provided  in  the  partnership 
agreement  have  substantial  economic  effect 
Furthermore,  since  the  allocation  of  the  entire 
basis  of  the  lease  to  DC  will  not  result  in 
capital  acxount  adjustments  (under 
paragraph  (bH2)(/V)(A)  of  this  section)  the 
economic  effect  of  which  is  insubstantiaL  artd 
since  all  other  partnership  allocations  are 
recoignized  under  this  paragraph,  the 
allocation  of  the  $100,000  adjusted  basis  of 
the  lease  to  DC  is,  under  paragraph  (b)(4Hv| 
of  this  section,  recognized  as  being  in 
accordance  with  the  partners'  interests  in 
partnership  capital  for  purposes  of  section 
613A(c){7)(D). 

(ii)  Assume  the  same  facts  as  in  (i)  except 
that  the  partnership  agreement  provides  that 

(1)  all  additional  cash  requirements  of  the 
partnership  for  additional  expenses  will  be 
funded  by  additional  contributions  from  |C 

(2)  all  cash  from  operations  will  first  be 
distributed  to  |C  until  the  excess  of  such  cash 
distributions  over  the  amount  of  such 
additional  expense  equals  his  initial  $100,000 
contributions.  (3)  all  deductions  attributable 
to  such  additional  operating  expenses  will  be 
allocated  to  ]C.  and  (4)  all  income  will  be 
allocated  to  )C  until  the  aggregate  amount  of 
income  allocated  to  him  equals  the  amount  of 
partnership  operating  expenses  funded  by  his 
initial  $100,000  contribution  plus  the  amount 
of  additional  operating  expenses  paid  from 
contributions-made  solely  by  him.  The 
allocations  of  income,  gain,  loss,  and 
deduction  provided  in  partnership  agreement 
have  economic  eftect.  In  addition,  the 
economic  effect  of  the  allocations  provided  in 
the  agreement  is  substantial.  Because  the 
partnership's  drilling  activities  are 
sufficiently  speculative,  there  is  not  a  strong 
likelihood  at  the  time  the  disproportionate 
allocations  of  loss  and  deduction  to  |C  are 
provided  for  by  the  partnership  agreement 
that  the  economic  effect  of  such  allocations 
will  be  largely  offset  by  allocations  of 
income.  In  addition,  since  the  allocation  of 
the  entire  basis  of  the  lease  to  DC  will  not 
result  in  capital  account  adjustments  (under 
paragraph  (b)(2)(/v)(A)  of  this  section)  the 
economic  effect  of  which  is  insubstantial,  and 
since  all  other  partnership  allocations  are 
recognized  under  this  paragraph,  the 
allocation  of  the  adjusted  basis  of  the  lease 
to  DC  is.  under  paragraph  (b)(4)(v)  of  this 
section,  recognized  as  being  in  accordance 
with  the  partners'  interests  in  partnership 
capital  under  section  613A(c)(7)(D). 

(iii)  Assume  the  same  facts  as  in  (i)  except 
that  all  distributions,  including  those  made 
upon  liquidation  of  the  partnership,  will  be 
made  equally  between  DC  and  |C  and  no 
partner  is  obligated  to  restore  the  deficit 
balance  in  his  capital  account  to  the 
partnership  following  the  liquidation  of  his 
interest  for  distribution  to  partners  with 
positive  capital  account  balances.  Since 
liquidation  proceeds  will  be  distributed 
equally  between  DC  and  JC  irrespective  of 


If  the  partnership  is  then  liquidated,  the 
$140,000  of  cash  on  hand  plus  the  $36,667 
balance  that  WM  would  be  required  to 
contribute  to  the  partnership  (the  deficit 
balance  in  his  book  capital  account)  would 
be  distributed  equally  between  )L  and  MK  in 
accordance  with  their  adjusted  positive  book 
capital  account  balances. 

(xiii)  Assume  the  same  facts  as  in  (i).  Any 
tax  preferences  under  section  57(a)(12) 
attributable  to  the  partnership's  cost  recovery 
deductions  in  the  first  2  taxable  years  will  be 
taken  into  account  equally  by  WM  and  ]L  If 
the  partnership  agreement  instead  provides 
that  the  partnership's  cost  recovery 
deductions  in  its  first  2  taxable  years  are 
allocated  25  percent  to  WM  and  75  percent  to 
)L  (and  such  allocations  have  substantial 
economic  effect),  the  tax  preferences 
attributable  to  such  cost  recovery  deductions 
would  be  taken  into  account  25  percent  by 
WM  and  75  percent  by  JL.  The  conclusion  in 
the  previous  sentence  is  unchanged  even  if 
the  partnership's  operating  expenses 
(exclusive  of  cost  recovery  and  depreciation 
deductions)  exceed  its  operating  income  in 
each  of  the  partnership's  first  2  taxable  years, 
the  resulting  net  loss  is  allocated  entirely  to 
WM,  and  the  cost  recovery  deductions  are 
allocated  25  percent  to  WM  and  75  percent  to 
|L  (provided  such  allocations  have 
substantial  economic  effect).  If  the 
partnership  agreement  instead  provides  that 
all  income,  gain,  loss,  and  deduction 
(including  cost  recovery  and  depreciations) 
are  allocated  equally  between  |L  and  WM, 
the  tax  preferences  attributable  to  the  cost 
rucovery  deductions  would  be  taken  into 
account  equally  by  ]L  and  WM.  In  this  case, 
if  the  partnership  has  a  $100,000  cost 
recovery  deduction  in  its  first  taxable  year 
and  an  additional  net  loss  of  $100,000  in  its 
first  taxable  year  [i.e..  its  operating  expenses 
exceed  its  operating  income  by  $100,000)  and 
purports  to  categorize  IL's  $100,000 
distributive  share  of  partnership  loss  as  being 
attributable  to  the  cost  recovery  deduction 
and  WM's  $100,000  distributive  share  of 


partnership  loss  as  being  attributable  to  the 
net  loss,  the  economic  effect  of  such 
allocations  is  not  substantial,  and  each 
partner  will  be  allocated  one-half  of  all 
partnership  income,  gain.  loss,  and  deduction 
and  will  take  into  account  one-half  of  the  tax 
preferences  attributable  to  the  cost  recovery 
deductions. 

Example  (19).  (i)  DC  and  JC  form  a  general 
partnership  for  the  purpose  of  drilling  oil 
wells.  DC  contributes  an  oil  lease,  which  has 
a  fair  market  value  and  adjusted  tax  basis  of 
$100,000.  JC  contributes  $100,000  in  cash, 
which  is  used  to  finance  the  drilling 
operations.  The  partnership  agreement 
provides  that  DC  is  credited  with  a  capital 
account  of  $100,000,  and  |C  is  credited  with  a 
capital  account  of  $100,000.  The  agreement 
further  provides  that  the  partners'  capital 
accounts  will  be  determined  and  maintained 
in  accordance  with  paragraph  (b)(2)(iv)  of 
this  section,  distributions  in  liquidation  of  the 
partnership  (or  any  partner's  interest)  will  be 
itiade  in  accordance  with  the  partners' 
positive  capital  account  balances,  and  any 
partner  with  a  deficit  balance  in  his  capital 
account  following  the  liquidation  of  his 
interest  must  restore  such  deficit  to  the 
partnership  (as  set  forth  in  paragraphs 
(b)(2)(ii)(b)  (2]  and  [3]  of  this  section.  The 
partnership  chooses  to  adjust  capital 
accounts  on  a  simulated  cost  depletion  basis 
and  elects  under  section  48(q)(4)  to  reduce 
the  amount  of  investment  tax  credit  in  lieu  of 
adjusting  the  basis  of  its  section  38  property. 
The  agreement  further  provides  that  (1)  all 
additional  cash  requirements  of  the 
partnership  will  be  borne  equally  by  DC  and 
JC.  (2)  the  deductions  attributable  to  the 
property  (including  money)  contributed  by 
each  partner  will  be  allocated  to  such 
partner.  (3)  all  other  income,  gain.  loss,  and 
deductions  (and  item  thereof)  will  be 
allocated  equally  between  DC  and  JC.  and  (4) 
all  cash  from  operations  will  be  distributed 
equally  between  DC  and  JC.  In  the 
partnership's  first  taxable  year  $80,000  of 
partnership  intangible  drilling  cost 
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their  capital  account  baUoces,  and  since  no 
partner  is  required  to  restore  the  deficit 
balance  in  his  capital  account  to  the 
partnership  upon  liquidation  (in  accordance 
with  paragraph  (b)(2){ii](b)(3)  of  this  section), 
the  allocations  of  income,  gain.  loss,  and 
deduction  provided  in  the  partnership 
agreement  do  not  have  economic  effect  and 
must  be  reallocated  in  accordance  with  the 
partners'  interests  in  the  partnership  under 
paragraph  (b)(3)  of  this  section.  Under  these 
facts  all  partnership  income,  gain,  loss,  and 
deduction  (and  item  thereof)  will  be 
reallocated  equally  between  |C  and  DC. 
Furthermore,  the  allocation  of  the  $100,000 
adjusted  tax  basis  of  the  lease  of  DC  is  not, 
under  paragraph  (b)(4)(v)  of  this  section, 
deemed  to  be  in  accordance  with  the 
partners'  interests  in  partnership  capital 
under  section  613A(c)(7)|D),  and  such  basis 
must  be  reallocated  in  accordance  with  the 
partners'  interests  in  partnership  capital  or 
income  as  determined  under  section 
613A(c)(7)(D).  The  results  in  this  example 
would  b«  the  same  if  jC's  initial  cash 
contribution  were  $1,000,000  (instead  of 
$100,000),  but  in  such  case  the  partners 
should  consider  whether,  and  to  what  extent 
the  provisions  of  paragraph  (b)(1)  of  {  1.721- 
1,  and  principles  related  thereto,  may  be 
applicable. 

(iv)  Assume  the  same  facts  as  in  (i)  and 
that  for  the  partnership's  first  taxable  year 
the  simulated  depletion  deduction  with 
respect  to  the  lease  is  $10.00a  SiiM:e  DC 


properly  was  allocated  the  entire  depletable 
h»»ia  of  the  lease  (such  allocation  having 
been  recognized  at  being  in  accordance  with 
DG's  interest  in  partnership  capital  with 
respect  to  such  lease),  under  paragraph 
(b)(2)(iv)(A)(7)  of  this  section  the 
pninership's  $10,000  simulated  depletion 
deduction  is  allocated  to  DC  and  will  reduce 
his  capital  account  accordingly.  If  (prior  to 
any  additional  simulated  depletion 
dediKtions)  the  lease  is  sold  for  $100,000, 
paragraph  (b)(4)(v)  of  this  section  requires 
that  the  first  $90,000  (i.e..  the  partnership's 
simulated  adjtisted  basis  in  the  lease)  out  of 
the  $100,000  amount  realized  on  such  sale  be 
allocated  to  DC  (but  does  not  directly  affect 
his  capital  account).  The  partnership 
agreement  allocates  the  remaining  $10,000 
amount  realized  equally  between  JC  and  DC 
(but  such  allocation  does  not  directly  affect 
their  capital  accounts).  This  allocation  of  the 
$10,000  portion  of  amount  realized  that 
exceeds  the  partnership's  simulated  adjusted 
basis  in  the  lease  will  be  treated  as  being  in 
accordance  with  the  partners'  allocable 
shares  of  such  amount  realized  under  section 
613Atc)(7)fD)  because  such  allocation  will 
not  result  in  capital  account  adjustments 
(under  paragraph  (b)(2)(iv)(A)  of  this  section) 
the  economic  effect  of  which  is  insubstantial, 
and  all  other  partnership  allocations  are 
recognized  under  this  paragraph.  Under 
paragraph  (b)(2)(iv)(A)  of  this  section,  the 
partners'  capital  accounts  are  adjusted 
upward  by  the  partnership's  simulated  gain 


of  $10,000  ($100,000  sales  price  less  S90.000 
simulated  adjusted  basis)  in  proportion  to 
such  partners'  aUocable  shares  of  the  $10,000 
portion  of  the  total  amount  realized  that 
exceeds  the  partnership's  S90.000  simulated 
adjusted  basis  ($5,000  to  fC  and  S5.000  to 
DC).  If  the  lease  is  sold  for  $50,000.  under 
paragraph  (bH4)(v)  of  this  section  the  entire 
SSSKOOO  amount  reaUzed  on  the  sale  of  the 
lease  wHl  be  allocated  to  DC  (but  will  not 
directly  aH'ect  his  capital  account).  Under 
paragraph  (b)(2)(iv)(A)  of  this  section  the 
partners'  capital  accounts  will  be  adjusted 
downward  by  the  partnership's  $40,000 
simulated  loss  ($50,000  sales  price  less 
$80,000  simulated  adjusted  basis)  in 
proportion  to  the  partners'  allocable  shares  of 
the  total  amount  realized  from  the  property 
that  represents  recovery  of  the  partnership's 
simulated  adjusted  basis  therein. 
Accordingly.  DCs  capital  account  will  be 
reduced  by  such  $40,000. 


RoMoe  L.  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 

Approved:  December  19.il985. 

Ronald  A.  Pearimaa. 

Assistant  Secretary  of  the  freasury  (Tax 
Policy). 

(FR  Doc.  85-30781  Filed  12-J24-85: 11:58  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[SW-fRL-2»45-6] 

National  0«  and  Hazardous 
SulMtancaa  Contingancy  Plan;  tha 
National  Prtorttias  Usts 

aocncy:  Environmental  Protection 
Agency. 

action:  Notice  of  Intent  to  Delete  Sites 
bom  the  National  Priorities  List;  Request 
for  Conunents. 


r.  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  eight  sites  from  the  National 
Priorities  List  (NFL)  and  requests  public 
comment  The  Nn.  is  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Actofl980(CERCLA). 
DATES:  Comments  concerning  the  sites 
may  be  submitted  on  or  before  January 
30.1966. 

AOORCSSCS:  Comments  may  be  mailed 
to  Russel  H.  Wyer,  Director,  Hazardous 
Site  Control  Division  (Attn:  RAB  Stafi). 
Office  of  Emergency  and  Remedial 
Response  (WH-548E).  Environmental 
Protection  Agency,  401 M.  Street.  SW., 
Washington.  DC  2046a  The 
Headquarters  Docket  clerk  will  maintain 
some  background  iniormatian  on  each 
site.  Comprehensive  information  on 
each  site  is  available  through  the  EPA 
Regional  Docket  clerks. 

The  Headquarters  public  docket  is 
located  in  EPA  Headquarters,  Waterside 
Mall  subbasement  401  M  Street  SW.. 
Washington,  DC  20460,  and  is  srailable 
for  viewing  by  appointment  tmly  from 
9:00  a.m.  to  4.'00  p.m.,  Monday  through 
Friday  excluding  holidays.  Requests  for 
copies  of  the  background  information 
from  the  Headquarters  public  docket 
should  be  directed  to  the  EPA 
Headquarters  Docket  Office.  Requests 
for  comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
appropriate  Regional  Docket  Office. 

Addresses  for  the  Headquarters  and 
Regional  Docket  Office  are: 

For  background  information  on  all 
eight  Denise  Sines,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Waterside 
Mall.  Subbasement  401  M  Street  SW.. 
Washington.  DC  20460,  202/382-304a 

For  the  Friedman,  New  Jersey  site: 
Carole  Petersen,  Region  II,  U.S.  EPA,  26 
Federal  Plaza.  7th  Floor.  Room  734,  New 
York,  NY  10278,  212/284-8677. 


For  the  Enterprise  Avenue  and  Lehigh. 
Pennsylvania  sites:  Diane  McCreary. 
Region  m.  U.S.  EPA  Library,  5tb  FUmt. 
841  Chestnut  Bldg.,  9th  ft  Chesn^ 
Streets,  Philadelphia,  PA  19106, 215/597- 
0580. 

For  the  PCB  Spills  site.  North 
Carolina:  Gayle  Alston,  Region  IV.  U.S. 
EPA  Library,  Room  G-6,  345  CoortlaMl 
Street  NE.,  Atlanta.  GA  30365,  «M/W1- 
4216. 

For  the  Morris  Dump  site,  Minnesota: 
Lou  Tilley.  Region  V.  U.S.  EPA  Uhnry. 
Room  1420,  230  South  Dearborn  Street 
Chicago,  EL  60604.  312/353-2022. 

For  PCB  Warehouse  site, 
Commonwealth  of  the  Northern  Mariana 
Islands,  PCB  Waste  sites,  Trust 
Territory  of  the  Pacific  Islands, 
Taputimu  Farm  site,  America  Samoa: 
Jean  Circiello.  Region  IX,  \JJS.  EPA 
Library.  6th  Floor.  215  Fremont  Street 
San  Francisco.  CA  94105.  415/974-»78. 
FON  FURTHER  INFORMATION  CONTACT: 
Russel  H.  Wyer,  Director,  Hazardous 
Site  Control  Division,  Office  of 
Emergency  and  Remedial  Respcmse 
(WH-548E),  Environmental  Protectioo 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460.  Plione  (800)  424-9346  (or  382- 
3000  in  the  Washington,  DC, 
metropolitan  area). 

SUPFUMENTARY  INFORMATION: 

Table  of  Contents: 
I.  Introduction 
n.  Nn.  Deletioa  Criteria 
m.  Deletion  Procedures 
IV.  Basis  for  Intended  Site  DeletioBi 

L  Intniduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  d^ete 
ei^  sites  from  the  Naitonal  Priorities 
List  (NPL),  Appendix  B,  of  the  Nattonal 
Oil  and  Hazin^ous  Substances 
Contingency  IHan  (NCP),  and  requests 
comments  on  these  deletions.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  wdfore 
or  the  environment  and  maintains  Ae 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of 
Hazardous  Substance  Response  That 
Fund  (Fund)  financed  remedial  actkaw. 
Any  sites  deleted  from  the  NPL  lemaiB 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  sodb 
action. 

The  eight  sites  EPA  intends  to  delete 
frvm  the  NPL  are: 

1.  Enterprise  Avenue,  I%iladel^ia, 
Pennsylvania. 

2. 'Friedman  Property  (once  listed  as 
Upper  Freehold),  Upper  Freehold.  New 
Jersey. 

3.  Lehigh  Electric  and  Engineering  Co.. 
Old  Forge  Borough.  Pennsylvania. 


4.  Morris  Arsenic  Dtmip,  Morris, 
lifinnesota. 

5.  PCB  Spills,  243  miles  of  roads.  North 
Carolina. 

•.  PCB  Warehouse,  Saipan, 
CoBomonwealth  of  the  Northern  Mariana 
Islands. 

7.  PCB  Wastes,  Trust  Territory  of  the 
Pacific  Islands. 

8.  Taputimu  Farm,  Island  of  Tutuila, 
Aawrican  Samoa. 

The  EPA  will  accept  comments  on 
ttese  eight  sites  for  thirty  days  after 
pidilication  of  this  notice  in  the  Federal 
Kagister. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action  and  those 
that  the  Agency  is  considering  using  for 
future  site  deletions.  Section  IV 
discusses  each  site  and  explains  how 
each  site  meets  the  deletion  criteria. 

B.  NPL  Deletion  Criteria 

Recent  amendments  to  the  NCP  u 

establish  the  criteria  the  Agency  uses  to 
delete  sites  from  the  NPL  as  published  in 
the  Federal  Register  on  November  20, 
19B5  (50  FR  47912).  Section  300.66(c)(7) 
of  the  NCP  provides  that  sites: 

•  *  *  may  be  deleted  from  or  recategorized 
on  the  NPL  where  no  further  response  is 
appropriate.  In  making  this  determination. 
EPA  will  consider  wheth^  any  of  the 
Knowing  criteria  has  been  met: 

(i)  EPA.  in  consultation  with  the  State,  has  • 
detennined  that  responsible  or  other  parties 
have  implemented  all  appropriate  response     * 
actions  required; 

fH)  All  appropriate  Fund-financed 
rsaponses  under  CERCLA  has  been 
inplemented,  and  EPA,  in  consultation  with 
tfas  State,  has  detennined  that  no  further 
cleanup  by  responsible  parties  is  appropriate; 
ar 

(iii]  Based  on  a  remedial  investigation, 
EFA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
rigaificant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of  ' 

edial  measures  is  not  appropriate. 


Before  deciding  to  delete  a  site,  EPA  will 
mdce  a  determination  that  the  remedy 
or  decision  that  no  remedy  is  necessary, 
is  protective  of  pubUc  health,  welfare, 
and  the  environment  considering 
environmental  requirements  which  are 
applicable  or  relevant  and  appropriate 
at  the  time  of  the  deletion. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Pimd-fioanced  actions  if  future 
ooodittons  warrant  such  actions.  Section 
30tt66(cKt)  of  the  NCP  states  that  fund- 
fjnanosd  actions  may  be  taken  at  sites 
that  have  been  deleted  from  the  NPL. 


.) 
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IIL  Delelkia  ProcedutM 

In  the  NPL  rulemaking  published  in 
the  Federal  Register  on  October  15, 1984 
{49  FR  40320),  the  Agency  solicited  and 
received  comments  on  the  question  of 
whether  the  notice  and  comment 
procedures  followed  for  adding  sites  to 
the  NPL  should  also  be  used  before  sites 
are  deleted.  Comments  also  were 
received  in  response  to  the  amendments 
to  the  NCP  that  were  proposed  in  the 
Federal  Register  on  February  12, 1985, 
(50  FR  5862).  Deletion  of  sites  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individuals  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes  and 
to  assist  agency  management.  As  is 
mentioned  in  section  II  of  this  notice, 
§  300.ee(cK8)  of  the  NO*  makes  clear 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  future  Fund- 
fmanced  response  actions. 

For  the  deletioa  of  this  group  of  eight 
sites,  EPA's  Headquarter*  tjfflce  will 
accept  and  evaluate  public  comments 
before  making  the  Hnal  decision  to 
delete.  In  the  future,  EPA's  Regional 
Offices  may  accept  and  evaluate  public 
comments.  The  Agency  believes  that 
deletion  procedures  should  focus  on 
notice  and  comment  at  the  local  level 
similar  to  those  procedures  for  local 
comment  outlined  in  EPA's  March  Z7, 
1984,  "Interim  Procedures  for  Deleting 
Sites  from  the  NPL."  Comments  from  the 
local  community  surrounding  the  sites 
considered  for  deletion  are  likely  to  be 
the  most  pertinent  to  deletion  decisions. 
The  following  procedures  were  used  for 
the  intended  deletion  of  these  eight 
sites.  The  Agency  is  considering  using 
similar  procedures  in  the  future,  with  the 
exception  that  the  notice  and  comment 
period  would  be  conducted  concurrently 
at  the  local  level  and  through  the 
Federal  Register. 

The  procedures  used  were: 

1.  EPA  Regional  Offices  recommended 
deletion  and  prepared  relevant 
documents. 

2.  EPA  Regional  Offices  provided  a 
two  to  three  week  public  comment 
period  on  the  deletion  package.  The 
notification  was  provided  to  local 
residents  through  local  and  community 
newspapers.  The  Region  made  all 
relevant  documents  available  in  the 
Regional  Offices  and  local  site  ^ 
information  repositories.  Notice  was 
also  given  at  that  time  to  any  public 
meetings  if  they  were  determined  to  be 
necessary. 

3.  The  comments  received  during  the 
notice  and  comment  period  were 
evaluated  before  the  tentative  decision 
to  delete  was  made. 


A  deletion  wifl  occur  after  die 
Assistant  Administralor  for  Solid  Waste 
and  Emergency  Response  places  a 
notice  in  Uie  Federal  Ragistar,  and  the 
NPL  will  reflect  any  deletions  in  the 
next  final  update.  Public  notices  and 
copies  of  the  responsiveness  summary 
will  be  made  available  to  the  local 
residents  by  the  Regional  Offices. 

IV.  Basis  for  Intended  Site  Deletions 

The  following  aummaries  provide  the 

Agency's  rationale  for  intending  to 
delete  these  sites  from  the  NPL 

Enterprise  Avenue  Site.  Philadelphia, 
Pennsyhmnia 

The  Entejprise  Avenue  site  located  in 
Philadelphia,  Pennsylvania, 
encompasses  approximately  57  acres,  in 
an  industrial  area.  Until  mid-1976,  the 
Philadelphia  Streets  Department  used 
the  Enterprise  Avenue  site  for  disposal 
of  incineration  residue,  fly  ash,  and 
bulky  debris.  During  the  same  period. 
drums  containing  various  industrial  and 
chemical  wastes  were  illegally  buried  a< 
the  site  by  several  waste  handling  firms. 
In  response  to  the  situation,  the 
Philadelphia  Water  Department  (PWD) 
conducted  exploratory  excavations 
during  January  1979  to  confirm  these 
allegations.  Approximately  1.700  dnmis 
were  discovered.  It  was  detennined  that 
the  drums  contained  or  had  once 
contained  such  wastes  as  paint  sludges. 
solvents,  oils,  resins,  metal  finishing 
waste,  and  solid  inorganic  wastes.  On 
December  30, 19B2.  the  site  was 
proposed  for  inclusion  on  National 
Priorities  List  (NPL)  and  appeared  on  the 
final  NPL  on  September  8, 1963. 

In  19B2.  the  City  began  remedial  ' 
activities  at  the  site  in  which  all  drums 
and  drum  fragments  were  removed  and 
disposed  of  off-site,  and  some  of  the 
contaminated  soil  was  excavated  and 
placed  into  a  Resource,  Conservation, 
and  Recovery  Act  (RCRA)  permitted 
landfill.  A  total  of  32,600  cubic  yards  of 
excavated  soil  was  identified  as 
contaminated  with  organic  compounds 
(toluene,  benzene,  ethylbenzene,  or 
organic  halogens).  Remaining 
contaminated  soil  was  stockpiled  on- 
site  in  two  separate  piles  and  a  soil 
cover  was  partially  placed,  but  not 
completed. 

In  1984.  an  EPA  and  City  funded 
Phase  II  remedial  action  was  started  to 
complete  the  remedial  actions.  All  of  the 
stockpiled  soils  were  analyzed  for  a 
variety  of  metals  and  organics.  Soils 
were  divided  into  100  cubic  yard  lots  for 
analysis.  A  Key  Indicator  Analysis  was 
used  to  determine  which  soil  lots  would 
be  disposed  of  in  an  off-site  facility.  This 
test  established  action  levels  for  organic 
compounds  and  inorganic  elements 


disposed  of  at  the  site  as  identified  from 
sampling  results.  If  any  one  indicator 
exceeded  action  levels,  the  entire  soil  lot 
was  deemed  contaminated  and  disposed 
of  off -site.  Action  levels  for  inorganics 
were  selected  based  upon  the  Extraction 
Procedure  Toxicity  Test  used  to 
determine  if  a  waste  is  hazardous  under 
RCRA.  Organic  actKm  levels  were 
established  utilizing  similar 
methodology  and  are  consistent  with 
levels  that  would  be  used  today.  After 
removal  of  contaminated  soils  from  the 
site,  the  area  was  sampled  on  a  grid 
pattern  to  insure  that  all  soils  not 
passing  the  test  had  been  removed  and 
disposed  of  off-site.  The  results  indicate 
that  the  remedial  objectives  were 
attained  and  that  all  soils  considered 
contaminated  were  removed.  The  site 
was  then  capped  and  revegetated  as  a 
further  precautionary  measiire  and  die 
site  fenced.  A  local  public  comment 
period  was  held  August  2, 1985,  through 
August  23, 1985,  specifically  concerning 
deletion  of  the  site.  No  public  comments 
were  received. 

EPA,  with  the  concurrence  of  the 
Commonwealth  of  Pennsylvania,  has 
determined  that  all  appropriate  Fund- 
fmanced  response  under  CERCLA  at  the 
Enterprise  Avenue  site  has  been 
completed,  and  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  "The  Pennsylvania 
Department  of  Environmental  Resources 
(PAOER)  committed  to  operate  and 
maintain  the  site.  The  PADER  has  also 
developed  and  implemented  an 
operations  and  maintenance  plan  for  the 
cap  approved  by  EPA  and  will  monitor 
the  ground  water  to  insure  that  the 
water  quality  ranains  at  background 
levels. 

Friedman  Property  Site,  Upper  Freehold. 
New  Jersey 

The  Friedman  Property  is  a  3-acre  site 
located  in  Upper  Freehold  Township. 
Monmouth  County,  New  Jersey.  TIm  site 
is  located  near  5  other  NPL  sites 
collectively  known  as  the  Plumsted 
sites.  In  the  late  1950's  and  early  19e0's 
the  alleged  dumping  of  free-flowing 
liquids,  household  wastes,  and 
demolition  debris  occurred  into  a 
natural  ditch  which  was  then  covered. 
The  site  was  proposed  for  inclusion  on 
the  National  Priorities  List  (NPL)  on 
December  30, 1982,  and  appeared  on  the 
final  NPL  on  September  8, 1983. 

EPA  and  N)DEP  completed  a  remedial 
investigation/feasibility  study  (RI/FS)  in 
1984.  The  RI/FS  studied  the  air.  soils, 
wastes,  ground  and  surface  water,  and 
adjacent  stream  sediments  for  evidence 
of  contamination.  Results  of  the  RI/FS 
indicate  that  limited  contamination  is 
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present  at  the  site,  and  that  the  site  was 
not  used  as  a  hazardous  waste  disposal 
facility.  Its  wastes  were  no  different 
than  a  typical  municipal  landfill. 

Air  monitoring  during  the  RI/FS  did 
not  show  levels  above  ambient  air 
quality  standards,  and  no  complaints  of 
odors  or  fumes  were  received  from  area 
citizens  before  or  during  testing,  or  from 
personnel  conducting  the  Rl/FS. 

Ground  water  testing  included  the 
installation  of  six  monitoring  wells  and 
sampling  of  domestic  wells  in  the 
Vicinity  of  the  site.  The  shallow  ground 
water  was  sampled  for  standard  priority 
pollutants  and  indicated  slightly 
elevated  levels  of  zinc  below  0.5  mg/l 
a.nd  detected  some  phenols  at  0.03  mg/l. 
These  levels  are  below  current  EPA 
Health  Effects  Assessment  levels  of  7.4 
mg/l  for  zinc  and  3.5  mg/l  for  phenols. 
Deep  water  sampling  revealed  only  zinc 
at  levels  comparable  to  surface  levels 
and  no  priority  pollutants  were  detected. 

No  similarity  exists  between  the 
shallow  and  deep  ground  water  data 
except  for  comparable  levels  of 
naturally  occurring  zinc.  Since  similar 
chemicals  were  not  found  between  the 
two  aquifers,  and  geologic  analysis  does 
not  indicate  the  presence  of 
interconnections,  there  is  no  indication 
that  contamination  of  the  lower  aquifer 
has  occurred  or  will  occur  in  the  future. 

Stream  sediments  and  surface  water 
quality  also  were  sampled.  The  study 
indicated  that  the  adjacent  stream 
sediments  had  not  been  significantly 
contaminated  by  materials  found  at  the 
site  although  trace  contamination 
consistent  with  routine  road 
maintenance  practices  from  the  adjacent 
highway  was  found. 

In  summary,  the  RI/FS  concluded  that 
there  are  no  signiHcant  sources  of 
contamination  at  the  site,  and  ■ 

contaminants  have  not  migrated  from 
the  site  and  are  not  expected  to  migrate. 
Therefore,  no  remedial  action  was 
appropriate.  A  local  public  comment 
period  was  held  July  12, 1984,  through 
August  11, 1984,  after  a  public  meeting 
was  held  to  discuss  the  no  action 
alternative.  No  written  comments  were 
reveived.  Public  comment  at  the  meeting 
consisted  of  a  discussion  of  the  extent  of 
the  problem  at  the  site.  A  detailed  report 
of  this  discussion  is  available  through 
the  appropriate  EPA  docket  offices. 

EPA,  with  the  concurrence  of  the  State 
of  New  Jersey,  the  determined  that  the 
Friedman  Property  site  poses  no 
significant  threat  to  public  healh  or  the 
environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 
However,  EPA  and  the  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP)  have  agreed  that  ground  water 
monitoring  of  the  shallow  aquifer  in  the 


vicinity  of  the  site  will  be  conducted  as 
a  precautionary  measure  to  insure  that 
current  site  conditions  do  not  change. 
The  State  of  New  Jersey  is  responsible 
for  periodic  ground  water  monitoring  for 
a  period  of  five  years.  The  results  from 
monitoring  conducted  by  the  State  of 
New  Jersey  to  date  indicate  that 
conditions  remain  unchanged. 

As  an  additional  precaution,  EPA 
recommended  to  State,  County  and  local 
officials  that  a  notice  be  placed  on  the 
property  deed  and  the  plot  plan 
amended.  The  deed  notice  and  plot 
restrictions  would  be  entered  in  county 
land  records  noting  previous  use  of  the 
site  for  waste  disposal  and  restricting 
on-site  excavations,  agricultural,  and 
residential  use. 

Lehigh  Electric  Site,  Old  Forge  Borough, 
Pennsylvania 

The  Lehigh  Electric  site  is  located  in 
Old  Forge  Borough,  Lackawanna 
County,  Pennsylvania.  The  site  was 
operated  as  a  transformer  service 
company  by  the  Lehigh  Electric 
Company.  About  4,000  transformers  and 
capacitors  were  stored  at  the  facility. 
Indiscriminate  transformer  dielectric 
fluid  handling  and  disposal  occurred  at 
the  site,  resulting  in  PCB  contamination 
of  on-site  soils.  The  site  was  proposed 
for  inclusion  on  the  National  Priorities 
List  (NPL)  on  December  30, 1982,  and 
appeared  on  the  final  NPL  on  September 
8. 1983. 

In  1983,  EPA  and  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  completed  a  remedial 
investigation  and  feasibility  study  (RI/ 
FS)  at  the  site.  The  study  included  the 
analysis  of  ground  water,  air  and  river 
sediment  samples,  and  the  evaluation  of 
clean-up  alternatives.  A  local  public 
comment  period  was  held  August  2, 
1985,  through  August  23, 1985, 
specifically  with  respect  to  deletion.  No 
comments  were  received. 

Phase  I  of  the  remedial  action 
removed  all  transformers,  transformer 
contents,  and  surface  debris  from  the 
site.  This  was  completed  in  December 
1982.  The  Phase  II  remedial  action 
removed  contaminated  soils,  and 
buildings  from  the  site,  and  backfilled, 
graded,  and  vegetated  the  site.  These 
actions  were  completed  in  September 
1984.  Sampling  was  conducted 
continuously  during  excavation  showing 
that  the  remedial  action  reduced  the 
concentration  of  PCBs  to  10  ppm. 
Contaminated  soils  were  removed  from 
the  site  and  disposed  of  in  a  TSCA 
approved  disposal  facility  off-site.  EPA 
inspected  the  site  and  collected  samples 
in  May  1985  and  verified  that  the 
objectives  of  the  remedial  action  were 
met.  ,    I- 


After  excavation  of  the  contaminated 
soils  was  completed,  the  remaining  soils 
containing  low  level  PCBs  were  buried 
underneath  10  to  15  feet  of  clean 
backfill.  This  action  eliminates  surficidl 
direct  contact.  PCBs  are  not  readily 
soluble  in  water.  PCBs  remaining  are  not 
expected  to  impact  ground  water  no 
PCBs  were  detected  in  the  ground  water 
samples  taken  during  the  RI/FS. 

EPA,  with  the  concurrence  of  the 
Commonwealth  of  Pennsylvania,  has 
determined  that  all  appropriate  Fund- 
financed  response  under  CERCLA  at  the 
Lehigh  Electric  site  has  been  completed, 
and  has  determined  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  The  Pennsylvania 
Department  of  Environmental  Resources 
agrees  to  perform  all  future  operation 
and  maintenance  including  the 
continued  sampling  of  ground  water 
PCB. 

Morris  Arsenic  Site,  Morris,  Minnesota 

The  Morris  Arsenic  site  is  located  in 
Stevens  County  approximately  one  mile 
northeast  of  Morris,  Minnesota.  In  the 
early  1940' s,  approximately  1,500  pounds 
of  arsenic-laced  grasshopper  bait  were 
buried  at  the  site.  The  subsequent 
construction  of  a  highway  through  the 
general  location  of  the  burial  site  may 
have  dispersed  the  bait  and  has  made 
the  discovery  of  the  exact  burial 
location  difficult.  The  primary  public 
health  threat  at  the  site  was  the 
potential  for  contamination  of  the 
shallow  glacial  aquifer,  a  source  of 
drinking  water  for  residential  wells  and 
the  city  of  Morris.  The  site  was 
proposed  for  inclusion  on  the  National 
Priorities  List  (NPL)  on  September  8, 
1983,  and  appeared  on  the  final  NPL  on 
September  21, 1984. 

In  1984,  the  EPA  conducted  a  remedial 
investigation  (RI)  to  determine  the  soil 
contamination  levels  and  the  ground 
water  contamination  levels.  Eleven 
monitoring  wells  were  installed  on  and 
around  the  site  and  a  sampling  program 
implemented  to  search  for  arsenic 
contamination  in  the  site  area. 

The  results  of  the  RI  indicate  that 
arsenic  levels  in  the  surface  soils  were 
all  below  7  fig/kg,  well  within  the 
natural  background  range  of  3  to  14  ^g/ 
kg.  Arsenic  concentrations  in  the  soils  at 
the  water  table  were  somewhat 
elevated,  ranging  between  20  and  40  jig/ 
kg,  but  far  below  the  Centers  for  Disease 
Control  (CDC)  action  level  of  100  Mg/*<g 
for  surficial  soils.  CDC  was  consulted 
with  respect  to  the  soils  and  concurred 
that  no  action  was  necessary.  Ground 
water  samples  taken  from  the 
monitoring  wells  and  from  nearby 
domestic  sources  indicate  that  arsenic 
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levels  w«£  considerably  below  the 
Primary  Ohoidng  Water  Standard  of  SO 
fxg/1.  Concentrations  of  arsenic  were 
found  to  be  at  or  near  3  ^/L  The 
municipal  wejl  field  for  Morris  is 
approximately  jne  mile  in  the  opposite 
direction  of  ground  water  flow  and 
would  not  be  impacted  if  there  were 
contamination  at  the  site.  Other 
domestic  wells  in  the  site  vicinity  were 
sampled  and  did  not  siiow  any 
indications  of  arsenic  contamination 
above  background.  A  public  meeting 
was  held  on  May  2, 1985.  and  a  local 
three-week  public  comment  period  was 
conducted  from  April  23. 1965,  to  May 
14. 1985.  concerning  the  no  action 
alternative.  No  public  comments  were 
received. 

EPA,  with  the  concurrence  of  the  State 
of  Minnesota,  has  determined  that  the 
Morris  Arsenic  site  poses  no  si^ficant 
threat  to  public  health  or  the 
environment  and.  therefore,  taking 
remedial  measures  is  not  appropriate. 
EPA  has  recommended  to  State.  County, 
and  local  officials  that  as  a  further 
precaution,  a  notice  be  placed  cm  the 
property.  The  deed  nodce  would  be 
entered  in  county  land  records  noting 
previous  use  of  the  site  for  the  disposal 
of  a  hazardous  substance. 

PCB  Spills  Site.  North  Carolina 

Between  June  1978  and  August  1978. 
over  30.000  gallons  of  waste  transformer 
oil  contaminated  with  polychlorinated 
biphenyls  (PCB's)  were  deliberately 
discharged  along  243  noncontiguous 
miles  of  highway  shoulders  in  fourteen 
counties  in  North  Carolina.  The  site  was 
proposed  for  inclusion  on  the  National 
Priorities  List  (NPL)  on  December  30. 
1982,  and  appeared  on  the  final  NPL  on 
September  8, 1983. 

The  State  conducted  several 
investigations  and  feasibility  studies 
between  1979  and  1981  and  ascertained 
that  contamination  did  not  migrate  from 
the  spill  areas  into  surface  water,  biota 
or  ground  water.  A  detailed  report  was 
prepared  and  evaluated  by  EPA 
concerning  the  siting  and  construction  of 
the  landfill  to  receive  the  contaminated 
soils  and  wastes. 

In  May  1982.  EPA  and  the  State  of 
North  Carolina  initiated  remedial  action 
to;  (1)  Construct  a  landfill  for  disposal  of 
PCB  wastes;  (2)  remove,  transport  and 
dispose  of  contaminated  soils;  and  (3) 
reconstruct  the  highway  shoulders. 
Disposal  of  contaminated  soil  was 
completed  in  November  1982,  and  the 
Toxic  Substance  Control  Act  (TSCA) 
approved  landfill  was  capped,  graded, 
and  vegetated. 

Sampling  was  conducted  during 
removal  at  the  beginning  and  end  points 
of  the  contaminated  strips  in  order  to 


insure  that  all  contaminated  soils  were 
removed.  Random  samples  were 
collected  from  the  areas  after  soils  were 
removed.  Sampling  results  indicate  that 
a  cleanup  level  of  10  ppm  or  lesa  «vas 
achieved  for  nearly  all  of  the  samples. 
No  soils  contaminated  with  PCBs  above 
50  ppm  were  left  in  place.  Excavated 
areas  were  then  filled  with  dean  soil 

A  local  three-week  public  comment 
period  was  held  May  10. 1964.  throu^ 
May  31, 1984,  with  respect  to  deletion. 
No  public  comments  were  received. 

EPA,  with  the  concurrence  of  the  State 
of  North  Carolina,  has  determined  that 
all  appropriate  Fund-financed  response 
under  CERCLA  at  the  PCB  Spills  site  has 
been  completed  and  has  determined  that 
no  further  cleanup  by  responsible 
parties  is  appropriate.  The  State  is 
currently  monitoring  the  landfill 
constructed  to  contain  contaminated 
soils  removed  from  the  site  and 
continues  to  meet  all  requirements  for 
post-dosure  monitoring. 

PCB  Warehouse  Site.  Saipan. 
Commonwealth  of  the  Northern 
Mariana  Islands 

PCB  Warehouse  is  a  Public  Works 
warehouse  building  where  intact  drums 
of  PCB  transformer  oil  were  stored.  The 
warehouse  is  located  adjacent  to  the 
Philippine  Sea.  The  concern  was  that  the 
PCB  oil  could  be  released  in  the  event  of 
a  severe  tropical  storm  thereby 
endangering  public  health  and  the 
environment  through  risk  of  direct 
contact  and  contamination  of  marine 
life.  The  site  was  proposed  for  inclusion 
on  the  National  Priorities  List  (NPL)  on 
December  20, 1982,  and  appeared  on  the 
final  NPL  on  September  8, 1983. 

A  remedial  investigation  of  the  site  in 
December  1982,  revealed  the  presence  of 
21  drums  of  PCB  contaminated  oil  and  3 
crates  of  sodium  arsenite.  Drums  were 
found  to  be  intact  and  there  was  no 
evidence  of  any  reported  spills  or  leaks. 

The  transformers  from  which  the  oil 
was  drained  were  located  at  the  Saipan 
Headquarters  Building  and  at  the 
Department  of  Public  Works  Yard. 
There  was  no  indication  of  leaks  or 
spills  near  those  transformers. 

An  immediate  removal  was  conducted 
in  1984  that  removed  the  21  drums  of 
PCB  wastes  and  3  crates  of  sodium 
arsenite.  These  were  repackaged  and 
transported  back  to  the  United  States 
for  disposal  in  a  TSCA  approved 
disposal  facility.  The  sodium  arsenite 
was  disposed  of  in  the  continental 
United  States  in  a  Resource 
Conservation  and  Recovery  Act  (RCRA) 
permitted  facility.  After  removal,  testing 
was  conducted  on  site,  to  insure  that 
cleanup  was  complete  and  that  no  spills 
had  occurred  during  or  before  cleanup. 


Test  results  confirmed  that  no  PCB 
wastes  had  been  spilled  during  the 
removal  action. 

A  local  public  comment  period  was 
held  ]une  13. 1905.  through  fane  2B,  1985 
with  respect  to  deletion.  No  public 
comments  were  received. 

EPA,  with  the  concurrence  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  has  determined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  has  been  completed  at 
the  PCB  Warehouse  site,  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate. 

PCB  Waste  Sites.  Trust  Territory  of  the 
Pacific  Islands 

PCB  Waste  sites  is  a  unique  site 
comprised  of  8  separate  locations 
scattered  throughout  the  Trust 
Territories  of  the  Padfic  Islands,  an  area 
larger  than  the  continental  United 
States.  The  sites  were  located  on  the 
islands  of  Koror  in  the  Republic  of 
Palau.  Moen  in  Truk  State.  Yap.  Kosrae. 
and  two  on  both  Ponape  and  Majuro. 
The  sites  represented  a  threat  to  public 
health  and  the  environment  because  of 
their  proximity  to  human  populations, 
ground  water  supplies,  and  marine 
resources.  The  site  was  proposed  for 
inclusion  on  the  National  Priorities  List 
(NPL)  on  December  30. 1982.  and 
appeared  on  the  final  NI^  on  September 
8.1983. 

A  remedial  investigation  at  the  sites 
in  December  1982,  revealed  that  the 
PCBs  in  drums-and  transformers,  and 
some  pesticides  and  chemicals  were 
improperly  stored  at  the  stites.  A 
previous  oil  spill  was  apparent  at  one 
site  formerly  used  to  store  transformers. 
Some  sites  had  intact  transformer  oil 
containers  located  in  unsecured  areas 
open  to  the  general  public. 

An  immediate  removal  was  conducted 
in  1984  removing  all  PCB  wastes  over  50 
ppm  and  the  other  hazardous  wastes 
found  at  the  various  sites. 

PCB  fluids 'under  50  ppm  were 
blended  and  burned  on  the  islands. 
Other  PCB  wastes  were  transported  to  a 
TSCA  approved  disposal  facility  in  the 
United  States.  Other  hazardous  wastes 
at  the  sites  were  removed  and  disposed 
of  in  the  continential  United  States  in  a 
RCRA  permitted  facility. 

During  the  removal  action,  soils  and 
waste  oils  were  sampled  in  the  field 
using  a  portable  testing  kit  that  allowed 
for  the  segregation  of  wastes  for 
transport.  A  target  of  below  50  ppm  PCB 
was  selected.  Only  one  site  had 
contaminated  soils.  The  site  was 
formerly  used  for  transformer  storage 
and  is  located  in  a  fenced-in  rural  area. 
Testing  was  conducted  where  the  spill 
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occurred  before  and  after  removal  of 
contaminated  soils  to  ascertain  whether 
contamination  over  50  ppm  of  PCB 
remained.  No  PCBs  above  50  ppm  were 
found  in  structures  or  soils  after 
renooval.  A  local  public  comment  period 
was  held  )uly  1, 1985,  through  July  22, 
1985,  with  respect  to  deletion.  No 
comments  were  received. 

EPA,  with  the  concurrence  of  the 
Trust  iTerritory  of  the  Pacific  Islands, 
hjs  determined  that  all  appropriate 
Fund-Hnanced  response  under  CERCLA 
has  been  completed  at  the  PCB  Waste 
sites,  and  that  no  further  cleanup  by 
responsponsible  parties  is  appropriate. 

TapuUmu  Farm  Site,  Island  of  Tutuila, 
American  Samoa 

The  Taputimu  Farm  site  consists  of 
three  rooms  of  a  farm  warehouse  and  a 
trailer.  The  site  was  the  repository  for 
unused  and  out-of-date  agricultural 
chemicals  and  pesticides  on  American 
Samoa.  A  remedial  investigation  and 
feasibility  study  (Rl/FS)  conducted  in 
1982  revealed  that  the  materials  were 
improperly  stored  within  the  facility 
buildings.  Analysis  of  the  materials 
collected  inside  the  building  identified 


several  pesticides  and  chlorinated 
organic  solvents.  The  site  was  proposed 
for  inclusion  on  the  National  Priorities 
List  (NPL)  on  December  30. 1982,  and 
appeared  on  the  final  NPL  on  September 
a  1983. 

The  chemical/pesticide  materials 
were  stored  on  a  concrete  or  steel  floor 
of  the  storage  areas  and  trailer.  Soil 
sampling  for  primary  pollutants  and 
visual  examination  of  the  site  confirmed 
that  contamination  was  confined  to  the 
interior  floor  areas  of  the  warehouse 
and  trailer. 

The  remedial  action  alternative 
selected  and  implemented  at  Taputimu 
Farm  in  1984.  involved  repacking  the 
chemical/pesticide  materials  for 
shipping  to  the  continental  United  States 
for  disposal  in  a  RCRA  approved 
facility.  The  remedial  action  also 
included  washing  down  all  exposed 
surfaces  of  the  storage  areas  with 
bleach  to  ensure  deactivation  of  any 
residual  materials  not  picked  up  by 
sweeping  and  vacuuming.  Finally,  two 
layers  of  epoxy  paint  were  applied  to 
the  interior  walls  and  three  inches  of 
concrete  were  poured  over  the  existing 
floor  thereby  eliminating  the  threat  of 


direct  contact.  The  American  Samoa 
Government  only  utilizes  the  structure 
for  farm  equipment  storage  and  has 
banned  all  food  storage  from  the 
building.  Since  all  materials  were 
removed  and  contaminated  surfaces 
cleaned  and  sealed,  no  further 
monitoring  was  conducted.  Warning 
signs  were  placed  on  the  building 
prohibiting  food  storage  as  an  additional 
precautionary  measure. 

A  local  public  comment  period  was 
held  from  June  13, 1985,  through  June  28. 
1985,  with  respect  to  deletion.  No  public 
comments  were  received. 

EPA,  with  the  concurrence  of  the 
Government  of  American  Samoa,  has 
determined  that  all  appropriate  Fund- 
flnanced  response  under  CERCLA  has 
been  completed  at  the  Taputimu  Farm 
site,  and  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 

Dated:  December  18, 19S5. 
|.  Winston  Porter, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 
|FR  Doc.  85-30806  Filed  12-30-85:  8:45  am) 
mUJNGCOOE  6sao-so-« 
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December  31,  1985 


Part  IV 


Environmental 
Protection  Agency 

40  CFR  Part  86 

Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines; 
Nonconformance  Penalties  for  Heavy- 
Duty  Engines  and  Heavy-Duty  Vehi^es, 
including  Light-Duty  Trucks;  Rnal  Rule 


53454      Federal  Register  /  Vol.  50.  No.  251  /  Tuesday.  December  31.  1985  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart86 
IAH-FRL-2937-6] 

Control  of  Air  Pollution  From  Now 
Motor  VetilciM  and  New  Motor  Vofiicie 
Engines;  Nonconformance  Penalties 
for  Heavy-Outy  Engines  and  Heavy- 
Duty  Vetiicles,  Including  Ught-Outy 
Trucks 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  promulgating  a  final 
rule  that  will  make  nonconformance 
penalties  (NCPs)  available  for  specific 
emission  standards  taking  effect  in 
model  years  1987  and  1988.  The 
availability  of  NCPs  will  allow  a 
manufacturer  of  heavy-duty  engines 
(HDEs)  or  heavy/duty  vehicles  (HDVs) 
whose  engines  or  vehicles  fail  to 
conform  with  certain  applicable 
emission  standards,  but  which  do  not 
exceed  a  designated  upper  limit,  to  be 
issued  a  certificate  of  conformity  upon 
payment  of  a  monetary  penalty.  An 
"upper  limit"  is  an  emission  level, 
established  by  regulation  and 
appropriate  to  a  specific  pollutant, 
above  which  an  HDE  or  HDV  could  not 
be  issued  a  certificate. 

This  rule,  which  was  proposed  in  50 
FR  35402  (August  3a  1965).  specifies 
emission  standards  for  which  NCPs  will 
be  made  available,  as  well  as  specific 
upper  limits  and  penalty  rates  for  those 
emission  standards.  It  follows  the 
"generic"  NCP  rule,  published  August 
30, 1985,  at  50  FR  35374,  which 
established  the  criteria  for  the 
availability  of  NCPs,  the  method  of 
establishing  upper  limits,  a  testing 
program  called  Production  Compliance 
Auditing  (PCA).  a  penalty  formula  to 
determine  the  dollar  amount  of  the  NCP, 
and  other  general  aspects  of  an  NCP 
rule.  This  rule  also  includes  a  few 
general  aspects  of  an  NCP  rule  which 
were  not  fully  addressed  in  the  generic 
rule. 

Regulations  affected  by  this 
rulemaking  are  codified  in  Subpart  L  of 
40  CFR  Part  86. 

EFFECnvE  date:  January  29, 1986. 
ADDRESS:  Public  Docket  Copies  of 
materials  relevant  to  this  rulemaking 
proceeding  are  contained  in  Public 
Docket  EN-85-02  at  the  Central  Docket 
Section  of  the  U.S.  Environmental 
Protection  Agency,  West  Tower  Lobby/ 
Gallery  1,  401  M  Street,  SW.. 
Washington,  DC,  20460,  and  are 
available  for  review  between  the  hours 


of  8.-00  aJB.  and  4KX)  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  diaxged 
for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Robert  Montgomery  or  Mr.  Claude 
Magnuson,  Manufacturers  Operations 
Division  [EN-340F],  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC,  20460.  Telephone  (202) 
382-2487  or  (202)  382-2547. 
SUPPLEMENTARY  INFORMATION: 

A.  Statutory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act).  42  U.S.C.  7525(g),  requires  EPA 
to  issue  a  certificate  of  conformity  for 
heavy-duty  vehicles  or  engines  which 
exceed  a  section  202(a]  emissions 
standard,  but  do  not  exceed  a 
"practicable"  upper  limit  determined  by 
EPA,  if  the  manufacturer  pays  a 
nonconformance  penalty  (NCP) 
established  by  rulemaking.  In  placing 
section  206(g)  in  the  Clean  Air  Act 
amendments  of  1977,  Congress  intended 
NCPs  as  a  response  to  perceived 
problems  with  technology-forcing 
heavy-duty  engine  emission  standards.* 
Following  International  Harvester  v. 
Ruckelshaus,  478  F.2d  615  (D.C.  Cir. 
1973).  Congress  realized  the  dilemma 
that  technology-forcing  standards  weie 
likely  to  cause.  If  strict  standards  were 
maintained,  then  some  manufacturers 
(technological  laggards)  might  be  unable 
to  cooiply  initially  and  would  be  forced 
out  of  the  marketplace.  NCPs  were 
intended  to  remedy  this  potential 
problem;  the  laggards  would  have  a 
temporary  alternative  to  permit  them  to 
sell  their  engines  or  vehicles  through 
payment  of  a  penalty,  yet  leaders  would 
not  suffer  an  economic  disadvantage 
compared  to  noncomforming 
manufacturers,  because  the  NCP  would 
be  based,  in  part,  on  the  amount  of 
money  the  laggard  and  his  customer 
saved  from  the  noncomforming  engine 
or  vehicle. 

Under  section  206(g)(1),  NCPs  may  be 
offered  for  heavy-duty  vehicles  (HDVs) 
and  heavy-duty  engines  (HDEs),  which 
are  engines  to  be  installed  in  heavy-duty 
vehicles.  HDVs  are  defined  by  section 


'  The  existence  of  NCPs,  however,  doea  not 
change  the  criteria  under  which  the  standards 
should  be  set  under  section  202.  The  Natnral 
Resources  Defense  Council  (NRDC)  objectad  to 
similar  language  which  appeared  in  the  preamble  of 
the  notice  of  proposed  rulemaking  (NPRM)  far  thia 
rule  (and  also  in  the  NPRM  and  final  rule  for  Phase  I 
of  the  NCP  process).  NRDC  believed  the  proposal 
language  was  a  significant  departure  from  the 
language  of  the  consensus  document  of  the 
regulatory  negotiation  which  provided  the 
guidelines  for  this  rule.  See  50  FR  35374,  35375 
(August  3a  19S5).  hlowever,  no  substantial  rhinps 
was  intended,  and  EPA  here  adopts  the  taiigiiay  of 
the  consensus  document. 


2H(b)(3)(C)  as  vehicles  in  excess  of 
auHK)  pounds  gross  vehicle  weight  rating 
fCVWR).  They  include  the  part  of  the 
b^t-du^  truck  (LDT)  class  between 
■JBOl  and  8.500  pounds  GVWR— the 
heavy  light-duty  trucks  (HLDTs).  The 
peaalty  may  vary  by  pollutant  and  by 
class  or  category  of  vehicle  or  engine. 

Section  206(g)(3)  requires  NCPs  to  be 
designed  so  as  to: 

•  Increase  with  the  degree  of  emission 
Donconformity; 

•  Increase  periodically  to  provide 
incentive  for  nonconforming 
manufacturers  to  achieve  the  emission 
standards;  emd 

•  Remove  any  competitive 
^advantage  to  conforming 
manufacturers. 

Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  level  on  which  the  penalty  is 
based.  This  emission  level,  the 
"compliance  level,"  becomes  the 
benchmark  for  warranty  and  recall 
liability;  the  manufacturer  who  elects 
the  NCP  may  be  responsible  for 
warranty  or  recall  liability  if  its  vehicle 
or  engine  exceeds  the  compliance  level 
in-use.  It  would  not  have  in-use 
warranty  or  recall  liability  for  emissions 
levels  above  the  standard  but  below  the 
compliance  level. 

However,  if  the  emission  level  of  a 
vehicle  or  engine  exceeds  the  upper 
limit  of  nonconformity,  the  vehicle  or 
oigine  would  not  qualify  for  an  NCP 
under  section  206(g)  and  no  certificate  of 
conformity  could  be  issued  to  the 
manufacturer. 

B.  Background 

This  final  rule  follows  the  recently 
completed  generic  phase  (Phase  I)  of  the 
NCP  rulemaking  (50  FR  35374,  August  30. 
19B5)  and  the  notice  of  proposed 
rulemaking  (NPRM)  for  the  second  NCP 
phase  (Phase  D)  (50  FR  35402,  August  30, 
1985).  Diuing  the  generic  phase,  EPA 
published  regulations  covering  when 
NCPs  will  be  made  available  for 
emissions  standards,  how  upper  limits 
will  be  chosen,  the  general  formula  for 
calculating  the  penalties,  and 
procedures  for  testing  the  degree  of  \ 

emissions  nonconformity. 

This  rule  completes  Phase  II  of  the 
NCP  rulemakings.  EPA  has  applied  the 
Phase  I  concepts  and  is  establishing 
specific  emissions  standards  for  which 
NCPs  will  be  available,  the  upper  limits 
for  those  standards,  and  numerical 
values  for  the  variables  in  the  penalty 
rate  formula  for  particular  subclasses  of 
engines.  This  rule  also  includes  a  few 
general  aspects  of  an  NCP  rule  which 
were  not  fully  addressed  in  Phase  I. 
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The  U.S.  District  Court  for  the  District 
of  Columbia  in  Natural  Resources 
Defense  Council  v.  RuckelshauS.  No.  84- 
758  (D.D.C.  Sept.  14. 1984).  ordered  EPA 
to  publish  the  Tinal  rule  for  Phase  11  by 
December  31. 1985. 

C  Discussion  of  Final  Rule  and 
Comments 

This  final  rule  adopts  most  of  the 
provisions  proposed  in  the  NPRM  for  the 
reasons  stated  therein.  EPA  will  not 
discuss  all  of  the  provisions  of  the  final 
rule  in  this  notice.  Instead.  EPA  will 
discuss  only  the  most  significant 
provisions,  or  those  that  have  been 
significantly  revised  or  that  were 
addressed  in  the  comments. 

During  the  time  that  was  available  for 
public  comment  on  the  NPRM.  seven 
organizations  presented  written 
comments.  Three  were  heavy-duty 
vehicle  or  engine  manufacturers,  two 
were  industry  trade  associations,  one 
was  a  state  air  pollution  control  program 
and  one  was  an  environmental 
organization. 

EPA  did  not  hold  a  public  hearing  for 
this  rulemaking  because  it  was  not 
requested;  however,  a  public  workshop 
was  held  on  September  19, 1985.  at  the 
request  of  a  commenter.  A  summary  of 
the  workship  and  follow-up  information 
is  contained  in  the  public  docket  for  this 
rulemaking.  The  Engine  Manufacturers 
Association  urged  EPA  to  schedule  an 
additional  workshop  or  other  meeting 
prior  to  the  publication  of  this  final  rule 
to  allow  interested  parties  the 
opportunity  to  express  their  opinions  on 
the  issues  at  hand.  However,  due  to  the 
court-ordered  publication  deadline  of 
the  rule,  lime  was  not  available  to 
permit  EPA  to  grant  such  a  request. 

1.  Eligibility  for  Nonconformance 
Penalties 

The  Phase  I  NCP  rulemaking 
established  three  "generic"  criteria  for 
determining  the  emission  standards  for 
which  NCPs  will  be  offered. 

First,  the  emission  standard  in 
question  must  become  significantly 
more  difficult  to  meet.  This  criterion 
may  be  met  when  either  the  standard 
itself  becomes  more  stringent  or 
compliance  with  it  is  made  more 
difficult  because  another  standard  has 
become  more  stringent.  In  the  latter 
case,  an  NCP  for  either  standard  may  be 
appropriate. 

Second,  substantial  work  must  be 
required  for  compliance  with  the 
standard.  "Substantial  work"  is  defined 
as  the  application  of  technology  not 
previously  used  in  that  vehicle/engine 
class  or  subclass  or  the  significant 
modification  of  existing  technology  or 
design  parameters  needed  to  bring  the 


vehicle  or  engine  into  compliance. 
Obviously,  substantial  effort  would  not 
be  required  if  many  manufacturers' 
vehicles/engines  were  already  meeting 
the  revised  standard  or  could  do  so  with 
'  relatively  minor  calibration  changes  or 
modifications. 

Finally.  EPA  must  determine  that  a 
technological  laggard  is  likely  to 
develop.  A  technological  laggard  is  a 
manufacturer  who  cannot  meet  the 
particular  emission  standard  due  to 
technological  (not  economic)  difficulties 
and  who  consequently  might  be  forced 
out  of  the  marketplace.  EPA's 
determination  is  based  on  an  evaluation 
of  the  two  criteria  discussed  above. 
However,  even  when  these  criterial  are 
met.  EPA  may  find  that  no  technological 
laggard  is  likely.  For  example,  a 
standard  may  become  significantly  more 
stringent  and  substantial  effort  might  be 
required  for  compliance,  but  if  that 
significant  effort  involves  a  relatively 
straightforward  transfer  of  technology 
already  well-developed  for  other  vehicle 
classes,  a  technological  laggard 
probably  would  not  develop. 

Eligibility  for  NCPs  is  determined  by 
evaluating  the  requirements  of  each  new 
or  revised  standard  against  the  criteria 
discussed  above.  Based  on  its 
evaluation  of  these  requirements.  EPA 
proposed  in  the  NPRM  that  NCPs  be 
available  for  the  following  emission 
standards  which  take  effect  in  model 
years  1987  and  1988: 
—1987  diesel  HLDT  (HLDDT) 

particulate  standard:  0.26  grams  per 

mile  (g/mi) 
—1987  gasoline-fueled  light  HDE 

(LHDGE)  hydrocarbon  (HC) 

standard:  1.1  grams  per  brake 

horsepower-hour  (g/BHP-hr) 
—1987  LHDGE  carbon  monoxide  (CO) 

standard:  14.4  g/BHP-hr 
—1988  diesel  HDE  (HDDE)  NO. 

Standard:  6.0  g/BHP-hr 
—1988  HDDE  participate  standard:  0.60 

g/BHP-hr 
EPA's  rationale  as  to  why  NCPs  are 
being  made  available  for  these 
standards  listed  above  is  presented  in 
the  NPRM.  The  Natural  Resources 
Defense  Council  (NRDC)  did  not  support 
the  proposed  availability  of  NCPs  for 
the  HDDE  particulate  and  NO. 
standards  because  it  did  not  agree  that 
these  standards  will  require  substantial 
work  or  that  there  are  likely  to  be 
laggards.  NRDC's  assertions,  however, 
are  not  enough  to  rebut.  The  Agency's 
analysis  at  50  FR  35404  which  indicates 
that  HDE  manufacturers'  lack  of 
experience  with  particulate  control  and 
the  inherent  tradeoff  between 
particulate  and  NO.  emissions  are  likely 
to  require  substantial  work  to  overcome 


and  to  result  in  the  development  of 
technological  laggards.  Therefore.  EPA 
believes  that  NCPs  are  appropriate  for 
these  standards  and  for  all  the  other 
standards  identified  above  and  adopts 
the  proposal  on  availability  unchanged. 

Eligibility  for  NCPs  for  longer  term 
(1989  and  later)  standards  will  be 
determined  in  subsequent  rulemaking! s) 
(Phase  III.  etc.). 

2.  Upper  Limits  for  1988  HDDE 
Particulate  NCP 

The  current  NCP  provisions  (50  FR 
35374)  prescribe  that  the  previously 
applicable  emission  standard  shall  ser\'e 
as  the  upper  limit  when  NCPs  are 
established  for  a  more  stringent 
emission  standard.  However,  where 
there  is  no  previous  emission  standard. 
the  NCP  provisions  call  for  EPA  to 
propose  an  upper  limit.  This  is  the  case 
for  the  1988  HDDE  particulate  standard, 
so  EPA  proposed  two  possible  upper 
limits  using  two  distinct  approaches:  (1| 
To  set  the  upper  limit  at  a  "practicable" 
level  that  could  be  achieved  by 
technological  laggards  with  some 
reasonable  effort  on  the  part  of  the 
worst  performers,  in  order  to  achieve 
some  reduction  in  emissions  from  the 
highest  emitting  engines  (0.80  g/BHP-hr|. 
and  (2)  to  set  the  upper  limit  at  a  level 
that  could  be  achieved  by  all 
manufacturers/families  (i.e..  by  the 
highest  emitting  engines),  so  as  not  to 
exclude  any  manufacturer/family  on  the 
basis  of  its  current  emissions  from  the 
market  (0.95  g/BHP-hr).  EPA  also 
proposed  that  the  same  upper  limit 
apply  to  all  three  HDDE  subclasses. 

The  California  Air  Resources  Board 
(CARB),  the  Engine  Manufacturers 
Association  (EMA).  the  Manufacturers 
of  Emission  Controls  Association 
(MECA)  and  NRDC  commented  on  the 
issue.  EMA  stated  that  EPA  should  set 
the  upper  limit  at  a  level  that  would  not 
exclude  any  offering  from  the  market 
(i.e..  at  the  level  of  the  worst  performer). 
EMA  interpreted  section  206(g)  of  the 
Clean  Air  Act  as  indicating 
Congressional  intent  for  this  approach, 
and  EMA  also  stated  that  agreement 
had  been  reached  in  the  regulatory 
negotiation  for  the  Phase  I  rulemaking 
that  the  upper  limit  should  be 
achievable  by  all  manufacturers.  EMA 
stated  that  setting  the  upper  limit  at  the 
level  of  the  highest  emitting  engine  was 
the  only  way  to  assure  that  this  goal 
would  be  achieved.  EMA  also  stated 
that  even  at  the  higher  upper  limit,  the 
requirement  posed  by  the  1988 
standards  to  lower  particulate  and  NO. 
emissions  simultaneously  might  force 
out  the  highest  emitters  because  of  the 
NO./particulate  tradeoff  effect. 
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EMA  comments  supported  EPA's 
proposal  to  set  a  common  particulate 
upper  limit  for  all  HDDEs,  rather  than 
having  separate  limits  for  each  of  the 
three  subclasses.  EMA  maintained  that 
there  was  insu^cient  data  at  the 
present  time  to  allow  calculation  of 
separate  subclass  upper  limits.  EMA  felt 
that  even  if  such  data  became  available 
EPA  should  retain  the  common  upper 
limit  for  the  1988  standards,  although 
EMA  maintained  that  it  was  in  general 
agreement  with  the  concept  of  separate 
upper  limits. 

The  comments  received  from  CARB, 
MECA  and  NRDC  supported  the  concept 
that  the  HDDE  particulate  upper  limit 
should  achieve  a  practicable  reduction 
from  the  highest-emitting  engines.  CARB 
said  that  most  engines,  including  worst 
performers,  could  achieve  moderate 
emission  reductions  with  relatively 
minor  design  changes.  MECA  said  that 
NCPs  should  not  excuse  the 
technological  laggard  from  making  a 
reasonable  effort  to  control  emissi(His. 
MECA  stated  that  Congress  intended 
that  laggards  achieve  more  than  the 
status  quo  in  terms  of  emission 
reduction.  NRDC  also  supported  this 
position,  stating  that  Congress  must 
have  sought  some  improvement  on  the 
part  of  the  worst  performers  or  there 
would  have  been  no  point  in  requiring 
the  establishment  of  upper  limits.  CARB 
stated  that  it  strongly  prefers  an  upper 
limit  of  aao  g/BHP-hr  or  lower.  MECA 
and  NRDC  did  not  endorse  either  of  the 
specific  upper  limit  levels  proposed. 
although  NRDC  stated  that  it  was 
deHnitely  opposed  to  a  level  of  0.95  g/ 
BHP-hr.  Neither  CARB,  MECA  nor 
NRDC  commented  on  the  concept  of 
different  or  uniform  upper  linuts  for  the 
three  HDDE  subclasses. 

EPA  agrees  with  GARB.  NRDC  and 
MECA  that  Congress  intended  that 
upper  limits  require  reasonably 


achievable  reductions  from  the  highest 
emitters,  the  language  of  section  206(g) 
of  the  Act  calling  for  the  Administrator 
to  set  upper  limits  at  "practicable" 
levels  implies  that  EPA  is  to  require 
achievable  emission  reductions.  As 
noted  by  NRDC  if  Congress  had  not 
intended  lagging  engines  to  achieve 
some  reductions,  it  would  have  had  little 
reason  to  limit  the  availability  of  NCPs 
to  those  able  to  meet  an  upper  limit. 
Moreover,  the  statutory  guidelines  for 
calculating  NCPs  makes  clear  that 
Congress  intended  NCPs  to  encourage 
eventual  compliance.  Requiring 
reasonably  achievable  reductions  from 
engines  for  which  NCPs  are  being  paid 
is  consistent  with  this  statutory  scheme. 

EPA  does  not  agree  with  EMA  that  it 
must  set  the  upper  limit  at  the 
uncontrolled  level  of  the  highest  emitter 
in  order  to  assure  that  all  engines  will 
be  able  to  achieve  the  limit.  The  Agency 
is  in  the  business  of  determining  what 
emission  reductions  engines  can 
achieve,  and  there  is  no  reason  to 
believe  that  in  all  cases,  or  even  in 
some,  the  highest  emitting  engines 
cannot  achieve  some  reductions  over 
uncontrolled  levels.  Therefore,  given  the 
Clean  Air  Act's  language  and  purpose, 
and  the  fact  that  HDDE  particulate 
emissions  are  currently  uncontrolled. 
EPA  concludes  that  setting  the  upper 
limit  at  a  level  requiring  reasonably 
achievable  reductions  represents  the 
preferred  approach  from  the  standpoint 
of  both  Congressional  intent  and 
environmental  benefit. 

The  next  step  is  to  detennine  what  the 
upper  limit  should  be  in  this  case.  There 
is  some  merit  in  EMA's  concern 
regarding  the  NO,/particulate  tradeoff 
effect;  however.  EMA  submitted  no  data 
as  to  what  the  effect  of  the  tradeoff 
mi^t  be  or  shovifing  that  the  proposed 
upper  limit  of  0.80  g/BHP-hr  was  not 
practicable.  EPA  in  fact  considered  the 


tradeoff  effect  in  determining  the 

proposed  upper  limit  (OJK)  g/BHP-hr). 
but  has  chosen  to  re-examine  the  issue 
in  response  to  the  comtient  from  EMA. 

The  approach  used  to  estimate  the 
tradeoff  effect  was  to  examine  the  NO. 
and  particulate  levels  for  the  California 
engines  in  the  EPA  database 
(confidential  data  previously  submitted 
by  the  manufacturers]  to  see  what  effect 
the  California  NO,  standard  has  on 
particulate  levels  for  current  engines.^ 
Engines  certified  for  sale  in  California 
are  representative  of  the  technology 
necessary  to  meet  the  1988  6.0  g/BHP-hr 
NO.  stanidard.  since  they  must  meet  a 
California  standard  of  5.1  g/BHP-hr  on 
the  transient  test,  which  is  almost  a  full 
g/BHP-hr  more  stringent  than  the  1988 
Federal  standard.  Available  data  for  18 
California  engine  families  in  the  sample 
(see  Figure  1)  indicated  a  mean  low- 
mileage  particulate  level  of  0.61  g/BHP- 
hr,  with  a  standard  deviation  of  0.12  g/ 
BHP-hr,  at  a  mean  low-mileage  NO, 
level  of  4.4  g/BHP-hr.  This  particulate 
level  is  about  0.1  g/BHP-hr  higher  than 
the  average  for  the  data  available  on 
Federal  engines  which  was  used  in  the 
NPRM  (see  Figure  2). 

Since  the  California  low-mileage  NO. 
levels  are  much  lower  than  would  be 
required  to  meet  the  Federal  standard. 
California  particulate  levels  are  likely  to 
be  higher  than  they  woold  be  under  the 
6j0  g/BHP-hr  Federal  NO.  standard. 
Thus  the  NOi/particulate  tradeoff 
effects  of  increasing  the  HDDE  NO.  to 
the  5.3  g/BHP-hr  low  nuleage  target 
level  for  the  &0  g/BHP-hr  standard  must 
be  determined. 

BILUNO  COOE  «S«>S»II 


*  Emission  information  from  lh«  Federal  engines 
in  this  same  data  base  was  used  to  determine  the 
upper  limit. 
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A  reasonable  approach  to  estimating 
the  tradeoff  effect  is  to  assume  that  NO, 
and  particulate  levels  could  be  varied 
by  changing  injection  timing,  as  was 
done  in  the  Regulatory  Impact  Analysis 
(RIA)  for  the  NOjparticulate 
rulemaking.'  Using  the  injection  timing 
tradeoff  curve  in  the  RIA  (p.  2-52).  EPA 
estimates  that  an  increase  of  0.9  g/BHP- 
hr  NO.  (from  4.4  to  5.3  g/BHP-hr)  would 


allow  average  particulate  levels  to 
decrease  by  about  0.1  g/BHP-hr.  Thus, 
raising  the  NO.  standard  to  6.0  g/BHP-hr 
would  allow  the  particulate  levels  of  the 
California  engines  in  the  sample  to  be 
reduced  to  0.51  g/BHP-hr,  which  is 
about  the  same  as  the  average 
particulate  level  for  the  Federal  engines 
in  the  sample  (see  Figure  3).  EPA 
therefore  concludes  that  on  average 


there  is  no  effect  on  achievable 
particulate  levels  due  to  the  6.0  gram 
NO.  standard.  Further,  the  high  end  of 
the  range  of  adjusted  California  engine 
particulate  emissions  is  approximately 
0.65-0.70  g/BHP-hr.  which  represents  the 
range  of  target  levels  estimated  in  the 
NPRM  to  be  necessary  to  achieve  an 
upper  limit  level  of  0.80  g/BHP-hr. 


1       Figure  3 
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As  was  discussed  in  the  NPRM. 
current  Federal  engine  low  mileage 
particulate  emissions  range  from  0.26  to 


''  "Reguliilory  Impuct  Analysis.  Oxides  of 
Nitrogen  Po4lu)ant  Specific  Study  and  Suminary  and 
Analysis  of  Comments  Ctmtrol  of  Air  Poltution  From 


0.82  g/BHP-hr  with  a  mean  of  0.50  g/ 
BHP-hr.  Accounting  for  the  effects  of 
variability  and  deterioration^  these 


New  Motor  Vehicles  and  New  Motor  Vehicle 
Kngines:  Caseous  Emission  Regulations  for  19B7  and 
i.ater  Model  Year  Light-Duty  Vehicles,  and  for  1988 


represent  a  range  of  0.37  to  0.93  g/BHP- 
hr  with  a  mean  of  0.62  g/BHP-hr.  A 
particulate  upper  limit  of  0.80  g/BHP-hr 

\ 


and  Later  Model  Year  Light-Duty  Trucks  and 
Heavy-Duty  Engines:  Particulate  Emission 
Regulations  for  1988  and  Later  Model  Year  Meuvy 
Duly  Diesel  Engines."  U.S.  EPA.  March  19er>. 
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represents  about  a  15  percent  reduction 
from  the  highest  emitting  engine  and 
less  from  the  remainder.  Therefore, 
given  that  HDDE  particulate  is  currently 
uncontrolled,  EPA  concludes  that  0.80  g/ 
BHP-hr  represents  a  practicable  upper 
limit  for  the  1988  HDDE  particulate  NCP, 
even  with  the  effects  of  die  more 
stringent  1988  HDE  NO,  standard. 
Given  that  no  further  particulate 
emissi  jn  data  was  provided  by  the 
commenters,  and  the  current  data 
indicates  that  a  common  upper  limit  is 
appropriate,  EPA  will  retain  a  common 
upper  limit  for  all  three  HDDE 
subclasses.  In  future  NCP  rulemakings 
EPA  will  consider  to  establishing 
separate  subclass  upper  limits  for  any 
pollutant  or  vehicle/engine  class  as 
deemed  appropriate  and  consistent  with 
the  other  portions  of  the  pertinent  NCP 
rule. 

3.  HDDE  Particulate  Deterioration 
Factors 

The  deterioration  factors  [DFs)  used 
in  calculating  the  NCP  upper  limits  for 
the  1988  HDDE  particulate  standard 
were  taken  firom  the  RIA  for  that 
rulemaking.  Since  actual  particulate  DP 
data  were  unavailable,  the  RIA  analysis 
used  HC  emissions  as  an  acceptable 
surrogate  for  determining  particulate 
matter  DFs.  EMA  stated  that  this  choice 
was  inappropriate,  since  it  resulted  in 
an  "artificially  deflated"  particulate 
emission  DP,  which  in  turn  affected  the 
selection  of  an  upper  limit  for  the  NCP. 
EMA  maintained  that  EPA  should  have 
utilized  in-use  deterioration  factors, 
which  were  available  from,  a 
cooperative  EPA/industry  in-use  testing 
program. 

EPA  believes  that  ideally  the  DP  for 
particiilate  emissions  should  be  based 
on  particulate  data  from  certification 
testing  of  HDDES,  such  as  are  available 
for  NO,  emissions.  However,  no 
certification  type  data  are  available  for 
HDDE  particidate  emissions.  EPA 
considered  using  LDDV  and  LDDT 
particulate  DP  data,  but  these  vehicles/ 
engines  were  not  considered 
representative  of  most  HDDEs. 
Substitution  of  the  available  in-use  DP 
data,  as  EMA  suggested,  cletirly  would 
have  been  inappropriate,  since  it  would 
have  resulted  in  the  calculation  of  an 
artifically  inflated  upper  limit  As  was 
discussed  in  the  RIA  supporting  the 
HDE  NO./particulate  fmal  rule  [p.  2-35). 
the  available  in-use  DP  data  reflect 
tampering  and  malmaintenance  and  are 
not  indicative  of  the  performance  of  well 
maintained  engines.  Further,  ^current 
engine  designs  are  also  not 
representative  of  die  control  technology 
expected  to  be  used  to  meet  the   .. 


standard,  since  essentially  no  emission 
control  modifications  are  involved.  It  is 
therefore  unrealistic  to  expect  that 
emissions  from  controlled  engines  would 
deteriorate  at  the  same  rate  as  emissions 
from  uncontrolled  engines. 

As  was  pointed  out  in  the  RIA,  EPA 
believes  that  HC  emissions  are  an 
appropriate  surrogate  for  particulate 
emissions  for  purposes  of  DF 
determination.  Both  types  of  emissions 
arise  from  essentially  the  same  soiu'ces. 
Since  attertreatment  devices  such  as 
trap-oxidizers  are  not  expected  to  be 
used  to  meet  the  1988  standards, 
emission  control  will  likely  be  achieved 
through  engine  and  component 
modifications.  The  modifications  which 
reduce  HC  similarly  reduce  particulate 
emissions,  so  that  engine  wear  which 
increases  HC  will  similarly  increase 
prarticulate  emissions.  Thus,  there 
should  be  no  substantial  difference  in 
the  deterioration  rates  for  the  two  types 
of  emissions. 

An  apparent  inconsistency  in  EMA's 
position  is  shown  by  the  fact  that  its 
suggested  DFs  would  result  in 
particulate  emission  target  levels  of  0.1- 
0.3  g/BHP-hr.  which  manufacturers  have 
stated  are  not  achievable  without  trap- 
oxidizers.  However,  as  is  simmiarized  in 
the  aforementioned  portions  of  the  RIA 
(p.  2-35],  almost  all  manufacturers 
commenting  individually  on  the 
particulate  standard  indicated 
particulate  target  levels  higher  than 
those  derived  from  EMA's  comments. 
Therefore,  given  that  no  certification 
HDDE  particulate  DF  information  was 
available,  EPA  concludes  that  the  DF 
used  in  calculating  the  upper  limit  for 
the  1968  particulate  emissions  NCP  was 
determined  by  the  best  available  means. 
It  would  not  have  been  appropriate  to 
utilize  in-use  particulate  emissions  data, 
as  EMA  suggested. 

4.  Penalty  Rates 

a.  Parameters 

For  those  standards  for  which  EPA  is 
specifying  that  NCPs  be  made  available 
(the  NCP  standards),  EPA  is  specifying 
values  for  the  following  parameters  in 
the  NCP  formula  for  each  standard: 
COCm.  COCm.  MCm.  and  F.  The  NCP 
formula  was  promulgated  in  the  recent 
Phase  I  final  rule  (50  FR  35374,  August 
30. 1985). 

COCm  is  an  estimate  of  the  industry-  - 
wide  average  incremental  per  engine  or 
per  vehicle  cost  associated  with  meeting 
the  NCP  standard  for  engines  and 
vehicles  in  the  NCP  category.  COCm 
generally  measures  the  difference 
between  the  cost  of  complying  with  the 
NCP  standard  and  the  cost  complying 


with  the  NCP  standard  and  Ute  cost  of 
complying  with  the  upper  emissions 
limit  for  &e  NCP  standard.  In  the  case 
of  the  HDDE  particulate  standard,  for 
which  there  is  no  prior  emission 
standard.  COCm  measures  the  average 
initial  costs  of  compliance.  COCw  is  the 
sum  of  the  manufacturer  costs  and 
owner  costs  associated  with  compljring 
with  the  NCP  standard. 

The  manufacturer  cost  component  of 
COCm  represents  the  average  per  engine 
or  per  vehicle  cost  to  manufacturers  of 
engines  complying  with  the  NCP 
standard.  It  is  derived  from  cost 
estimates  prepared  for  analyses  used  in 
setting  the  NCP  standard.  When  the  cost 
estimates  in  the  cmalyses  are  provided 
as  retail  price  equivalents  (RKs).  those 
costs  have  l>een  reduced  to  eliminate 
manufacturer  profit  and  dealer  overbead 
and  profit.  Bfised  on  the  fonnulas 
nonnally  used  by  EPA  in  estimating 
RPEs,  this  adjustment  is  accom|riisbed 
by  dividing  the  RPE  by  1.16  for  LDDTs 
and  by  1.10  for  HDGEs  and  HEMJEs. 

Certification  costs  are  not  indnded  in 
COCm.  Manufacturers  wiU  often  incur 
certification  costs  even  when  NCPs  are 
used,  for  instance  when  payment  of 
NCPs  is  elected  after  a  Selective 
Enforcement  Audit  (SEA)  failure,  in 
some  cases  they  may  carry  over  a  prior 
year's  certification  results,  dins  delaying 
or  avoiding  certification  procednres 
during  the  period  the  NO>  is  used. 
However,  manufacturers  using  NCPs 
will  incur  the  additional  cost  of  PCA 
testing,  which  may  be  conqMrable  to 
certification  costs. 

Owner  costs  include  additional 
expenses  for  maintenance,  parts 
replacement  and  fuel  that  wiU  be 
incurred  throughout  the  useful  life  of  the 
vehicle.  These  costs  are  also  derived 
from  analyses  prepared  in  support  of  the 
NCP  standard-setting  process  and.  as  in 
the  analyses,  are  discounted  to  the  year 
of  purchase  using  a  10  percent  disooont 
rate. 

COCm  is  EPA's  best  estimate  of  tfw 
90th  percentile  incremental  per  engine 
or  per  vehicle  cost  associated  widi 
meeting  the  NCP  standard  within  an 
NCP  category.  Thus.  COCm  is  estimated 
to  represent  a  level  such  that 
compliance  costs  exceed  or  equal  OOQa 
for  only  10  percent  of  engines  or 
vehicles  in  the  NCP  category.  COCm, 
like  COCm.  includes  both  manufiactarer 
and  owner  costs.  These  cost 
components  are  defined  similarly  to 
those  for  COCm  except  that  they  are 
OOth  percentile  costs  rather  dian  average 
costs. 

EPA  has  not  been  able  to  identify  true 
OOth  percentile  compliance  costs  widi 
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complete  precision.  Most  cost  estimates 
developed  in  the  standard-setting 
process  are  averages  or  expected  ranges 
of  cost.  The  cost  estimation  process  is 
not  sufficiently  detailed  or  precise  to 
support  development  of  the  desired 
statistical  distribution  of  costs.  Thus, 
except  where  more  detailed  analysis 
was  feasible,  the  high  ends  of  the 
expected  cost  ranges  were  used  as  a 
surrogate  for  COCm. 

Due  to  the  uncertainty  involved  in 
developing  the  COCm  values,  EPA 
requested  comments  on  whether  it 
should  limit  the  value  of  COCm  such 
that  it  does  not  exceed  the  value  of 
COCm  by  more  than  a  factor  of  1.3  and 
whether  1.3  is  an  appropriate  value.  The 
NPRM  included  both  the  estimated 
values  of  COCn  and  those  values 
limited  such  that  they  do  not  exceed 
COCm  by  more  than  a  factor  of  1.3. 

EPA  received  comments  from  CARB, 
EMA.  MECA  and  NRDC  on  this  issue. 
CARB.  NRDC  and  MECA  opposed  the 
use  of  a  numerical  factor  to  estimate 
COCm.  CARB  stated  that  "[i]t  is  not 
appropriate  to  rely  on  a  fixed  factor 
when  more  accurate  data  are  available." 
CARB  added  that  the  use  of  a  factor  of 
1.3  could  artificially  depress  the  value  of 
COCm,  which  could  result  in  "overly 
low  penalties,  and  in  turn  may  afford 
undue  competitive  advantages  to  fee- 
paying  manufacturers."  NRDC 
commented  that  "[t]he  proper  approach 
is  to  estimate  COCm  directly  and  let  it 
fall  where  it  may."  MECA  commented 
that  "it  is  far  preferable  for  EPA  to  base 
COCm  on  actual  cost  data,  and  where 
that  data  is  limited  to  base  it  on  the  high 
end  of  the  expected  oest  ranges  as  EPA 
has  done  in  calculating  the  proposed 
uncapped  COCw  figures."  MECA  added 
that  "[a]rbitrary  limits  on  C0C«>  may  in 
some  instances  create  competitive 
disadvantages  for  conforming 
manufactiu^rs." 

EMA  commented  that  EPA  should 
limit  the  value  of  COCm  such  that  it 
does  not  exceed  the  value  of  COCm  by 
more  than  a  factor  of  1.3.  EMA  added 
that  a  factor  of  1.2  should  be  used 
because  it  believes  that  the  best 
available  cost  data  for  the  calculation  of 
COCm  is  no  more  accurate  than  the 
marginal  cost  data  used  to  estimate 
MCm  and  EPA  has  proposed  to  use  a 
factor  of  1.2  to  estimate  MCm- 

EPA  does  not  agree  with  EMA's 
comment  that  the  best  available  cost 
data  for  the  calculation  of  COCm  is  no 
more  accurate  than  the  marginal  cost 
data  use  to  estimate  MCm.  EPA  has 
stated  that  the  best  available  cost  data 
used  in  the  standard  setting  process  is 
not  sufficiently  detailed  to  develop  a 
precise  90th  percentile  compliance  cost. 
However,  this  data  does  contain 


expected  ranges  of  costs,  the  high  ends 
of  which  can  be  used  as  a  surrogate  for 
COCw-  The  available  marginal  cost 
data,  on  the  other  hand,  does  not  allow 
EPA  in  most  cases  to  reasonably 
estimate  a  value  of  MCm.  Therefore, 
EPA  does  not  believe  that  COCm  and 
MCm  should  be  estimated  using  the 
same  approach.  Furthermore,  EPA 
agrees  with  the  comments  of  MECA  and 
NRDC  that  the  best  approach  is  to  use 
the  available  cost  data,  not  an  arbitrary 
factor,  especially  when  the  use  of  such  a 
factor  could  place  a  conforming 
manufactiu^r  at  a  competitive 
disadvantage. 

EPA  recognizes  that  the  COCm  values 
being  promulgated  may  be  higher  than 
the  true  90th  percentile  compliance  costs 
because  the  Agency  considered  only 
variations  in  the  estimated  cost  of 
compliance  and  did  not  consider  the 
ability  of  these  engines  to  survive  in  the 
marketplace.  It  is  quite  possible  that 
engines  that  would  cost  as  much  to 
control  as  the  promulgated  COCm 
values  will  not  be  able  to  compete  with 
other  engines.  Thus,  the  promulgated 
COCm  values  would  be  higher  than  the 
true  90th  percentile  compliance  costs. 
The  Agency  will  consider  revising  in  a 
future  rulemaking  the  COCm  values 
upon  an  adequate  presentation  of  data 
to  take  into  account  the  effect  of 
competition.  Anyone  desiring  to  submit 
additional  cost  information  should 
contact  the  Agency  to  discuss  the  type 
or  form  of  submission  to  facilitate  its 
consideration. 

EMA  commented  that  EPA  should  be 
"continuously  mindful  of  changes  in 
technology  which  could  seriously 
influence  the  cost  of  compliance  with 
emission  standards."  EPA  intends  to  do 
so  in  order  to  ensure  that  conforming 
manufacturers  are  not  placed  at  a 
competitive  disadvantage;  however, 
EPA  would  only  make  changes  through 
rulemaking  prior  to  the  first  model  year 
that  the  NCP  will  become  available. 

MCm  is  the  industry-wide  average 
marginal  cost  of  compliance  with  the 
NCP  standard  for  engines  and  vehicles 
in  the  NCP  category.  MCm  is  measured 
in  dollars  per  gram  per  brake 
horsepower-hour  for  heavy-duty  engines 
and  vehicles  and  in  dollars  per  gram  per 
mile  for  light-duty  trucks.  MCm 
measures  the  economic  trade-off 
between  emissions  reduction  and  cost 
as  certified  emission  levels  are  reduced. 
As  with  COCm  and  COCm.  MCm  has     ' 
both  a  manufacturer  and  an  owner  cost 
component 

Most  cost  analyses  performed  during 
the  standard-setting  process  do  not 
estimate  the  marginal  cost  of 
compliance.  Doing  so  would  require 
much  more  detailed  knowledge  of  the 


emission  control  alternatives  and  costs 
facing  manufacturers  and  the  resulting 
impacts  on  the  cost  of  ownership  than  is 
typically  available.  Marginal  cost 
estimates  have  thus  been  obtained 
indirectly,  from  one  of  two  sources.  The 
first  source  compares  current  emission 
levels  to  emission  levels  under  the  new 
standard.  Then  COCm  is  divided  by  the 
required  emission  reduction  to 
determine  the  cost  per  unit  (g/BHP-hr  or 
g/mi)  of  achieving  compliance.  Another 
source  occurs  where  costs  of  ownership 
are  expected  to  rise  due  to  fuel  economy 
reductions  that  sometimes  accompany 
lower  emission  levels.  In  this  case,  the 
marginal  cost  of  fuel  economy  as  a 
function  of  the  emissions  level  is 
estimated  in  the  vicinity  of  the  NCP 
standard. 

EMA  commented  that  comparing 
current  emission  levels  to  the  more 
stringent  standards  significantly 
underestimates  the  emission  reduction 
needed  horn  cotitrol  technology  in  order 
to  meet  the  standard  and  that  this 
underestimation  causes  the  MCm 
calculated  by  EPA  to  be  significantly 
higher.  EMA  contends  that  the  EPA 
methodology  of  comparing  current 
emission  levels  to  future  standards 
embodies  emission  levels  of  dissimilar 
character. 

EPA  does  not  agree  with  EMA's 
comment  on  this  issue.  The  current 
emission  levels  that  EPA  used  included 
deterioration  and  variability  effects  and  . 
therefore  it  was  appropriate  to  compare 
them  directly  to  the  more  stringent 
standards  since  manufacturers  must 
account  for  these  effects  in  complying 
with  the  standards.  EPA  could  have 
factored  out  these  effects  and  measured 
the  reduction  from  target  level  to  target 
level,  but  chose  the  other  approach  since 
the  entire  NCP  program  is  built  around 
emission  standards  or  numbers  of 
similar  character  such  as  the  upper 
limits. 

F  is  a  factor  used  to  estimate  MCm. 
the  90th  percentile  marginal  cost  of 
compliance  with  the  NCP  standard  for 
engines  and  vehicles  in  the  NCP 
category.  MCm  represents  the  penalty 
rate  for  compliance  levels  near  the 
standard  and  is  equal  to  MC«o  multiplied 
by  F.  The  Phase  I  final  rule  stated  that    , 
the  value  of  F  would  be  in  the  range  of 
1.1  to  1.3.  In  cases  where  no  reasonable 
estimate  of  MCm  can  be  made  based  on 
existing  marginal  cost  data,  EPA  used  a 
presumptive  value  of  1.2  for  F,  This 
approach  was  supported  in  comments     ' 
by  EMA  and  NRDC. 

The  NCP  Phase  I  final  rule  stated  that 
the  Consumer  Price  Index  (CPI)  would 
be  used  to  adjust  NCPs  for  inflation  for 
the  second  and  subsequent  years  that 
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NCPs  for  the  same  standard  are 
available.  EPA  will  also  use  the  CPI  to 
adjust  the  penalty  parameters  developed 
in  this  rule  to  dollars  as  of  January  of 
the  calendar  year  preceding  the  model 
year  in  which  the  NCP  is  first  available. 
EMA  commented  that  it  continues  to 
support  EPA's  use  of  the  CPI  to  adjust 
NCPs  for  inflation.  However,  EMA 
added  that  the  CPI  may  not  always 
reflect  accurately  the  dianges  in  fuel 
costs  for  medium  and  heavy-duty  diesel 
engines.  EMA  suggested  that  a  separate 
inflation  index  may  be  required  to 
account  for  any  dramatic  shift  in  fuel 
prices.  EPA  remains  willing  to  revisit 
this  issue  in  the  future  if  the  need  arises. 

b.  Joint  Costs 

Ti.e  following  assumptions  were  made 
in  order  to  account  for  emissions 
averaging  and/or  joint  costs  in  the 
control  of  two  or  more  pollutants. 

The  values  of  COCm,  COCm  and  MCm 
are  estimated  as  if  all  engines  or 
vehicles  in  the  NCP  category  are 
required  to  meet  the  NCP  standard, 
whether  or  not  emissions  averaging  is 
allowed.  Thus,  no  specific  allowance  is 
made  for  emissions  averaging  in  this 
approach. 

The  term  "joint  costs"  is  tised  to 
describe  the  costs  attributable  to  a 
single  control  device  or  technique  which 
simultaneously  reduces  emissions  of 
two  or  more  pollutants.  It  also  describes 
the  cost  of  controlling  one  pollutant 
when  the  cost  depends  on  the  degree  of 
control  of  another  pollutant.  Where  joint 
costs  issues  arise  in  the  calculation  of 
the  parameters  for  the  NCP  formula,  the 
general  approach  has  been  to  calailate 
the  cost  of  compliance  with  the  NCP 
standard  on  the  assumption  that  all 
pollutants  for  which  NCPs  are  not 
available  are  controlled  to  their 
respective  standards.  Where  NCPs  are 
available  for  two  pollutants,  the  cost  of 
compliance  for  each  pollutant  is  based 
on  the  assumption  that  manufacturers 
intend  to  comply  with  each  of  the  two 
NCP  standards. 

EPA  received  comments  on  the  issue 
of  joint  costs  from  EMA,  MECA  and 
NRDC  Specifically,  these  comments  are 
directed  to  EPA's  proposal  on  penalty 
rates  for  nonconformance  with  the  1987 
LHDGE  HC  and  CO  standards,  which 
EPA  expects  that  most  engines  will  meet 
with  the  use  of  a  single  catalyst  control 
system.  EPA  proposed  penalty  rates  that 
would  have  charged  the  full  cost  of  a 
catalyst  control  system  if  any  engine 
failed  to  meet  either  the  HC  or  the  CO 
standard  and  charged  the  cost  of  two 


catalyst  control  systems  if  any  engine 
failed  to  meet  boUi  standards. 

MECA  and  NRDC  supported  the 
proposal  to  base  the  penalties  for 
nonconformance  with  regard  to  either 
HC  or  CO  on  the  full  cost  of  a  catalyst 
and  related  equipment  required  to  meet 
each  standard  independently,  rather 
than  on  a  half-cost  basis  of  \he  single 
control  system  required  to  meet  both 
standards.  Both  stated  thai  the  option 
selected  by  EPA  will  best  ensure  that 
conforming  manufactiu^rs  are  not 
placed  at  a  competitive  disadvantage. 

EMA  commented  that  EPA's  proposal 
to  separately  cost  HC  and  CO  control 
systems  was  inconsistent  with  the 
approach  EPA  took  when  it  set  the  HC 
and  CO  standards.  EMA  noted  that 
during  the  standard-setting  process.  EPA 
determined  that  a  single  catalyst  system 
would  be  needed  in  order  for  light 
heavy-duty  gasoline  engines  to  meet  the 
1987  HC  and  CO  standards.  EMA 
believes  that  EPA's  approach  of  not 
splitting  the  costs  for  a  single  HC  and 
CO  control  system  would  result  in  a 
"double  charge"  to  manufacturers  who 
fail  to  comply  with  both  standards. 

EPA  proposed  penalty  rates  for  a  CO 
catalyst  control  system  and  separate 
penalty  rates  for  an  HC  catalyst  control 
system  because  it  was  concerned  that  if 
the  penalty  rates  were  developed  by 
splitting  the  costs  for  a  single  catalyst 
control  system  for  both  poUutants.  as 
was  done  in  the  RIA  for  these 
standards,  a  manufacturer  in 
nonconformance  with  only  one  of  the 
two  standards  could  pay  a  penalty 
lower  than  the  true  cost  of  compliance. 
This  would  occxir  when  a  manufacturer 
was  able  to  meet  one  standard  without 
the  use  of  any  catalyst  control  system  at 
all;  because  meeting  the  second 
standard  would  require  a  catalyst 
control  system.  Charging  NCPs  which 
reflect  only  half  the  cost  of  a  catalyst 
control  system  would  fail  to  recoup  the 
savings  to  the  manufacturer  of  the  non- 
catlayst  engine.  However,  the  problem 
with  the  proposal,  as  EMA  pointed  out 
is  that  a  manufacturer  that  is  in 
nonconformity  with  both  pollutants  will 


be  faced  with  a  "double  charge" 
because  each  penalty  will  be  based  on  a 
complete  catalyst  control  system.  Doe  to 
EMA's  concern  over  a  "double  charge", 
EPA  has  re-examined  the  likelihood  of  ■ 
manufacturer's  engine  meeting  one 
standard  without  the  use  of  a  catalyst 
control  system.  EPA  has  concluded  that 
the  likelihood  of  this  control  scenario  is 
very  smalL  Hierefore,  EPA  does  not 
beUeve  that  it  is  appropriate  to  "douUe 
charge"  virtually  all  the  time  just  to 
protect  against  a  situation  that  is  not 
likely  to  happen.  Accordingly.  EPA  has 
revised  the  penalty  rates  for  the  19B7 
LHDGE  HC  and  CO  standards  to  reflect 
a  sin^e  catalyst  control  system,  the  cost 
of  wUch  will  be  evenly  split  for  the  two 
standards. 

c  Parameter  values 

The  derivation  of  each  of  the 
following  cost  parameters  is  described 
in  detail  in  a  support  docoment  entitled 
"Development  of  Nonconformanoe 
Penalty  Rates",  which  is  available  in  the 
pubUc  docket  for  this  rulemaking. 

i.  Light-Duty  Diesel  Tmdss.  The 
following  values  (in  1964  dollars)  will  be 
used  in  the  NCP  formula  for  the  1987 
0.26  gram  per  mile  particulate  standard 
for  heavy  Ught-duty  diesel  truck 
configurations  in  the  6,001  to  8,500 
pound  GVW  range. 

COCm=S388 

COCm  =$541 

MCto = $3,200  per  gram/mile 

F=1.2 

//.  Heavy-Duty  Diesel  Engines.  The 
cost  of  meeting  the  1988  HDDE  NO.  and 
particulate  standards  varies 
significantly  amcmg  engine  families  in 
the  heavy-duty  diesel  engines  class,  and 
NCPs  have  therefore  been  set  separately 
for  the  three  HDDE  subclasses;  li^t 
HDDEs  (UfflDEs),  medium  HDDEs 
(MHDDEs).  and  heavy  HDDEs 
(HHDDEs). 

NO, 

The  following  values  (in  1984  dollars) 
will  be  used  in  the  NOP  formula  for  the 
1988  &Og/BHP-hr  HDDE  NO,  standard 
for  the  three  WSDE  subclasses: 


coc».. 

COCm- 


MCm.. 


LHOOE 


SIS. 

$41- 


$48/g/BHIM*- 


M~ 


S1.12S- 
$1.540.. 


$883/g/BWM».. 
\2 


sijno 

Sl.fSSVSHM* 
1.S 


Particulate  .     -: 

The  following  values  (1984  dollars) 
will  be  used  in  the  NCP  formula  for  the 


1988  0.60  g/BHP-hr  HDDE  particulate 
standard  for  the  three  HIHK I 


''qiiBIH 
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COC«— 
coc» 


LHOOE 


$7I_ 
UfX. 


S340/g/8HP^.. 


MHOOE 


184 

»7 

S3S2/g/BHP4V- 
1i 


HHOOC 


M7 

S101 
S72S/g/eHP-l« 

1.x 


//'/.  Heary-Duty  Gasoline  Engines.  The 
following  values  (1964  doUara]  will  be 
used  in  the  NCP  formulas  for  the  1987 
LHDGE  HC  and  CO  emission  standards 
of  1.1  g/BHP-hr  and  14.4  g/BHP-hr. 
respectively. 


MC 


oo 


coc» 
ooc 

F 


S45. 


S4S 


>i=    Sa3/g/BH(Mv- 
=    1.2. 


4/g/BHP.4» 
1.2 


d.  Consistent  Use  of  Date 

As  part  of  the  regulatory  negotiation 
agreement  concerning  NCPs,  it  was 
agreed  that  the  NCP  analysis  and  RIA 
should  be  as  consistent  as  reasonably 
possible,  and  that  this  goal  could  be 
achieved  through  consistent  use  of  cost 
information,  other  data,  and 
assumptions  between  the  analyses. 

It  was  further  agreed  that  if  an  NCP 
rulemaking  is'preceded  by  the  final  rule 
for  the  corresponding  emission 
standard,  it  would  then  be  appropriate 
to  use  new  information  in  the  NCP 
analysis  if  better  data  becomes 
available. 

In  their  comments  on  the  NPRM.  EMA 
stated  that  EPA  had  been  inconsistent  in 
the  use  of  fuel  consumption  cost  data,  in 
that  the  data  used  for  establishing  NCPs 
were  not  the  same  data  that  were  used 
for  setting  the  standards.  SpeciHcally. 
EMA  said  that  in  calculating  costs  for 
the  1987  HDGE  HC/CO  NCP.  EPA 
omitted  a  fuel  consumption  credit  that 
was  used  in  the  HC/CO  rulemaking. 
They  stated  that  the  7-10  percent  credit 
calculated  in  the  Regulatory  Support 
Document  (RSD)  for  the  1987  standards 
would  have  resulted  in  a  lifetime 
savings  of  $819-$1170  to  the  purchaser 
of  a  HDGE.*  EMA  said  that  by 
definition  COC«a  should  include  any 
owner/operator  costs  or  savings,  but 
EPAs  omission  of  the  fuel  economy 
credit  meant  that  COCm  would  not 
reflect  this  savings,  resulting  in  the 
calculation  of  a  higher  NCP  than  is 
justiHed. 

EMA  also  stated  that  the  fiiel 
economy  penalty  used  in  the  calculation 
of  the  1988  HDDE  NO,  NCP  was 
different  from  the  penalty  presented  in 


*  "Regulatory  Support  Document  Revised 
Caseous  Emission  Regulations  for  1985  and  L.ater 
Model  Year  Heavy-Duty  Engine 
1963. 


the  rulemaking.  The  RIA  for  the 
rulemaking  projected  a  fuel  economy 
penalty  of  0-2  percent,  however,  in 
calculating  the  NCP  penalty  EPA 
estimated  a  0-4.3  percent  fuel  economy 
penalty,  thus  increasing  the  amount  of 
the  NCP.  EMA  claimed  that  the  fuel 
economy  penalty  was  revised  upward 
based  on  a  June,  1964  study  by 
Christopher  Weaver  of  Energy  and 
Resource  Consultants  of  Boulder.  CO 
("Weaver  Study").*  EMA  maintained 
that  the  Weaver  study  information  could 
have  been  used  in  the  March,  1985 
rulemaking  but  was  not;  therefore,  it 
should  not  have  been  used  in  calculating 
the  NCP. 

EPA  does  not  believe  that  the  Agency 
has  been  inconsistent  in  the  use  of  fuel 
economy  costs/savings  information  in 
NCP  calculations.  The  HDGE  HC/CO 
fuel  economy  credit  mentioned  by  EMA 
was  never  included  in  the  cost 
calculations  for  either  the  original 
standards  promulgated  in  1979  or  the 
revised  standards  referred  to  by  EMA. 
which  were  promulgated  in  1983.  EPA 
recognized  the  potential  for  a  fuel 
economy  savings  in  the  RIA  supporting 
the  1979  rulemaking  (RIA  at  127),  but 
noted  that  whether  this  potential  was 
ever,  realized  depended  upon  the 
technological  approach  to  emission 
control -utilized  by  the  manufacturers.' 
Therefore,  only  a  potential  benefit  was 
estimated,  and  it  was  never  used  in  the 
cost  effectiveness  calculations.  In  any 
event,  the  interim  non-catalyst 
standards  promulgated  in  the  1983 
rulemaking  were  based  on  the  use  of 
technology  that  would  realize  this 
benefit.  Consequently,  the  benefit  was 
gained  under  the  interim  non-catalyst 
standards,  and  was  thus  irrelevant  in 
calcidating  either  the  cost  of  or  NCPs  for 
the  1987  catalyst  standards  (RSD  at  1- 
34). 

In  the  case  of  the  NO,  NCP 
calculation.  EMA  erroneously 
understood  that  the  revised  fuel 
economy  penalty  information  came  from 
the  June  1984  Weaver  study.  This 
information  actually  came  from  a  letter 


'  "Preliminary  Study  of  the  Cost  and  Fuel- 
Consumption  Effects  of  Alternative  Heavy-Outy 
Diesel  NO,  Standards."  Final  Report  EPA  Contract 
#86-01-6543.  Work  Order  «5a  Chai^  2.  Energy 
and  Resource  Consultants.  Inc..  |une  20. 1964. 

*  "Regulatory  Analysis  and  Environmental  Impact 
of  Final  Emission  Regulations  for  1964  and  Later 
Model  Year  Heavy-Duty  Engines,"  U.S.  EPA. 
December  1979. 


dated  January  30, 1985,  from  Weaver  to 
an  EPA  contractor  ("Weaver 
Memorandum").^  This  letter  was  dated 
well  after  the  close  of  the  comment 
period  for  the  rulemaking,  and  in  fact 
the  information  did  not  come  to  the 
Agency's  attention  until  March,  1985, 
when  the  NOi/particulate  final  rule  was 
about  to  be  published.  Even  though  the 
data  were  received  too  late  to  be 
included  in  the  standard-setting 
analysis,  they  represent  the  best 
available  data  for  the  NCP  analysis, 
particularly  since  they  are  generally  in 
agreement  with  EPA's  estimate  in  the 
RIA  and  are  at  a  level  of  detail  which 
facilitates  calculation  of  COCso  and 
COCw,  estimates  for  the  three  HDDE 
subclasses. 

Finally,  as  alluded  to  above,  it  is 
worthwhile  noting  that  only  the  MHDDE 
fuel  economy  penalty  fell  outside  EPA's 
original  estimate  of  0-2  percent.  The 
LHDDE  and  HHDDE  figures  support 
EPA's  RIA  estimate,  as  does  ttie  average 
for  the  three  subclasses.  The  following 
table  summarizes  the  differences  in  the 
two  estimates: 


Subclass 

RIA  mtrnala 
(peroern) 

NPf)M  estimate 

(Sales  weigMed 

nn»1l«|  (pircsnt) 

LHOOe _  . 

MHDOe..- _..,. 

wnpF 

0-2 
0-2 
0-2 

0 
3.3 

1.$ 

Awwaoe.- 

0-2 

* — 
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EPA  therefore  believes  that  use  of  the 
January  30, 1985  Weaver  figures  in  the 
NCP  analysis  is  appropriate  and 
consistent  with  the  regulatory 
negotiation  agreement.  In  view  of  the 
above  analysis.  EPA  does  not  consider 
EMA's  aigument  of  inconsistency  in  the 
application  of  fuel  economy  penalties  or 
credits  to  be  valid.  The  HDGE  HC/CO 
fuel  economy  credit  was  never  claimed, 
in  the  final  rulemaking  support 
document  for  the  standards  and  the 
HDDE  NO,  fuel  economy  penalty  was 
revised  from  the  original  RIA  in 
accordance  with  the  understanding 
expressed  in  the  regulatory  negotiation 
agreement. 

Further,  in  their  comments,  EMA 
states  that  "the  Weaver  Memorandum 
utilized  selected  data  from  the  Weaver 
Study."  EMA  also  states  that  there  are 
inconsistencies  between  the  Weaver 
Study  and  the  Weaver  Memorandum, 
and  cites  as  an  example  a  difference  in 
the  fuel  penalty  estimated  for  Line-Haul 
Truck  Engines. 

First,  the  Weaver  Memorandum  does 
not  appear  to  utilize  selected  data  from 
the  Weaver  Study.  The  Memorandum 


'  Public  Docket  EN-85-02, 


Federal  Register  /  Vol.  50,  No.  251  /  Tuesday.  December  31,  1985  /  Rules  and  Regulations       53463 


was  written  in  conjunction  with  another 
project  and  is  unrelated  to  the 
"Preliminary  Study  of  the  Cost  and  Fuel 
Consumption  Effects  of  Alternative 
Heavy-Duty  Diesel  NO,  Standards." 
Second,  the  fuel  penalty  quoted  by  EMA 
from  the  study,  3.5-5.5%,  arises  from  one 
set  of  data.  Five  data  sets  were         , 
presented.  The  data  EMA  selected  was 
derived  by  the  National  Research 
Council/National  Academy  of  Science 
NO,  Study  Committee  in  1981.  It  is  not 
unreasonable  that  fuel  penalty  estimates 
developed  in  1981  might  differ  from 
those  developed  independently  in  1985. 

EMA  commented  that  EPA  did  not 
utilize  all  of  the  data  supplied  in  the 
Weaver  Memorandum.  Seven 
subclasses  are  identiHed  in  that 
document,  and  EMA  states  that  "EPA 
utilized  only  selected  portions  of  this 
analysis  in  its  NPRM."  EMA  objects  to 
the  fact  that  the  LHDDE  direct  injection 
engine  data  was  not  utilized.  EMA 
suggested  that  either  the  data  should  be 
sales-weighted,  or  separate  classes 
should  be  created  for  indirect  and  direct 
injection  light  heavy  duty  engines.  EMA 
states  further  that  it  was  inappropriate 
to  arrive  at  onie  "lump  sum"  NO.  fuel 
,  penalty  estimate  by  sales-weighting  the 
'  data  for  each  of  the  MHDDE  and 
HHDDE  subclasses. 

In  response  to  EMA's  comments,  first, 
sales  data  indicate  that  approximately 
five  percent  of  all  LHDDE  sales  are 
direct  injection  engines.  Sales-weighting 
the  NO,  fuel  penalty  estimate  for  all 
LHDDEs  results  in  an  NCP  which  is  not 
significantly  di^erent  from  that  which  is 
calculated  from  just  those  LHDDEs 
which  are  indirect  injection  engines 
(0.1%  difference). 

Second,  EPA  notes  an  apparent 
contradiction  in  EMA's  comments,  by 
■^  suggesting  that  the  data  be  sales- 
weighted  for  LHDDEs,  but  arguing  that 
this  method  is  inappropriate  for 
MHDDEs  or  HHDDEs.  However,  as  is 
discussed  below,  EPA  believes  that 
sales-weighting  of  the  available  fuel 
economy  data  is  appropriate. 

Third,  EPA  has  determined  that 
dividing  the  three  subclasses  of  the 
HDDE  category  into  smaller 
classifications  is  not  a  viable  alternative 
at  this  time.  Although  NO,  fuel  economy 
penalty  information  is  available  for 
smaller  groups  of  engines,  other  cost 
data  is  not  available  for  these  smaller 
groups  which  would  permit  the 
development  of  separate  NCPs.  Given 
that  the  appropriate  division  of  the 
HDDE  class  at  this  time  is  the  division 
into  three  subclasses,  some  methodology 
must  be  developed  for  using  the  fuel 
economy  data  available.  Taking  a  sales- 
weighted  average  of  the  data  available 
is  a  reasonable  way  to  develop  a  single 


estimate  for  the  fuel  economy 
component  of  COCm  for  each  HDDE 
subclass.  By  definition,  COCm 
represents  the  average  cost  of 
compliance.  The  aforementioned 
methodology  provides  an  average  cost 
of  the  NO,  fuel  economy  penalty. 

However,  to  assure  the  accuracy  of 
the  sales-weighting  calculations,  EPA 
did  update  the  sales  percentages  used 
for  the  sales-weightings  within  the  three 
HDDE  subclasses  and  included  the 
direct  injection  engines  in  the  LHDDE 
subclass  as  suggested  by  EMA.  The 
resulting  fuel  economy  penalties  are  as 
follows: 

'  "■■  mfeiage  ipercam) 

LHOOe 01 

MHOOe 3.1 

HHOOe _ 1.5 

All  HDOeS' „  1.5 

'  Weighted  using  35%  LHOOEs.  29%  MHOOEs.  and  36% 
HHDOEs. 

Note  that  the  sales-weighted  average 
value  for  all  HDDEs  remains  within 
EPA's  original  0-2  percent  estimate. 
These  changes  from  the  NPRM  in  NO, 
fuel  economy  penalties  are  reflected  in 
the  revised  COCu  and  MCso  values  for 
the  three  HDDE  subclasses. 

5.  General  NCP  Provisions 

This  rule  also  includes  a  few  general 
NCP  provisions  that  were  not  fully 
addressed  in  the  Phase  I  rulemaking. 

EPA  is  requiring  that  a  manufacturer 
place  a  label  on  each  engine/vehicle  (or 
make  an  addition  to  the  existing  label) 
for  which  an  NCP  is  paid.  The 
manufacturer  will  be  required  to  begin 
labeling  production  engines/vehicles 
within  10  days  after  completion  of  the 
PCA.  The  label  will  contain  the 
applicable  compliance  level  for  that 
engine/vehicle  at  the  time  of  its 
introduction  into  commerce.  This  will 
allow  EPA  to  easily  associate  every 
individual  engine/vehicle  with  its  proper 
compliance  level,  even  if  the  compliance 
level  is  changed  part  way  through  the 
model  year«If  a  manufacturer  introduces 
engines/vehicles  into  commerce  prior  to 
the  compliance  level  determination  for 
that  configuration,  the  manufacturer  will 
be  required  to  provide  a  label  to  each 
engine/vehicle  owner  (to  be  affixed  to 
that  engine/vehicle)  containing  the 
applicable  compliance  level.  The 
manufacturer  will  be  required  to  provide 
owners  with  the  label  within  30  days 
after  completion  of  the  PCA. 

EPA  stated  in  the  proposal  that  it  had 
requested  a  ruling  from  the  Internal 
Revenue  Service  (IRS)  on  whether  NCPs 
would  be  a  tax  deductible  business 
operating  expense.  EPA  has  not 
received  a  decision  from  the  IRS; 

t 


however,  the  penalty  rates  that  EPA  has 
established  are  based  on  the  assumption 
that  the  NCP  will  be  a  tax  deductible 
business  operating  expense.  If  the  IRS 
decides  otherwise.  EPA  will  issue  a 
supplementary  rulemaking  to  adjust  the 
penalty  rates  to  compensate  for  the 
nondeductibility  of  the  NCP. 

EPA  proposed  in  the  NPRM  that 
manufacturers  not  be  allowed  to  elect 
both  NCPs  and  emissions  averaging  for 
use  on  the  same  engines/vehicles  for  the 
same  pollutant  because  of  the  short  time 
frame  available  to  proceed  with  these 
regulations  and  the  added  complexity 
associated  with  applying  NCPs  to 
engines/vehicles  which  are  in 
nonconformance  with  an  averaging 
engine  family  emission  limit.  EPA 
indicated  in  the  proposal  that  it  would 
consider  more  specifically  the  technical 
and  legal  difliculties  associated  with 
incorporating  NCPs  into  an  averaging 
program  in  Phase  III  of  the  NCP 
rulemaking  process.  EMA  supported 
EPA's  decision  to  defer  this  complex 
matter  until  Phase  III  but  urged  EPA  to 
initiate  the  Phase  III  rulemaking  as  soon 
as  practicable  and  to  consider  all  of  the 
meritorious  arguments  in  support  of 
incorporating  NCPs  into  an  averaging 
program. 

EPA  also  proposed  in  the  NPRM  to 
amend  the  administrative  hearing 
procedures  published  in  S  86.1115-87 
during  Phase  I.  Under  the  proposal  if  a 
manufacturer  elects  an  administrative 
hearing  to  contest  an  NCP  assessment, 
EPA  would  impose  interest  on  the 
challenged  NCPs.  EMA  believed  that 
EPA  would  "collect"  the  interest  before 
the  Agency  renders  its  final  decision  in 
the  hearing.  EMA's  comment  is 
unwarranted.  Under  S  86.1113-87(g)(2j 
of  the  proposal  and  the  final  rule,  the 
manufacturer  is  not  required  to  pay  the 
challenged  NCP  or  any  interest  on  it 
until  after  the  Presiding  Officer  or  the 
Administrator  delivers  the  Agency's 
final  decision  in  the  hearing. 

Since  manufacturers  must  make  NCP 
payments  each  quarter,  based  on  that 
quarter's  production  of  nonconforming 
vehicles  or  engines,  interest  will  be 
calculated  on  each  quarterly  payment 
from  the  date  it  is  due  until  the  date  the 
Presiding  Officer  or  the  Administrator 
renders  the  Agency's  final  decision.  (In 
case  of  conflict,  the  cut-off  date  for 
interest  calculation  is  the  date  on  which 
the  Agency  delivers  its  final  opinion,  not 
when  the  hearing  is  deemed  final  for 
purposes  of  S  86.1115-87(y).)  The 
interest  rate  for  any  particular  quarterly 
payment  will  be  the  discount  rate  at 
auction  (as  quoted  by  the  Secretary  of 
the  Treasury)  for  the  last  auction  of  six- 
month  United  States  Treasury  bills 
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settled  immediately  prior  to  the  payment 
due  date  for  that  quarterly  payment. 
This  rate  can  be  ascertained  by  calling 
the  United  Stales  Department  of  the 
Treasury.  Bureau  of  the  Public  Debt.  For 
each  quarterly  payment  outstanding  on 
the  date  the  Agency  renders  its  final 
decision,  the  combined  principal  plus 
interest  will  he  calculated  according  to 
the  following  formula: 
QNCP(1+R)«- 
where: 

QNCP=th€  quarterly  NCP  payment 
R  =  the  interest  rate  applicable  to  that  quarter 
n  =  the  number  of  quarters  for  which  the 
quarterly  NCP  payment  is  outstanding 

A  manufacturer  who  pursues  an 
administrative  hearing  must  still  make 
quarterly  submittals  of  the  information 
required  by  §  86.1113-e7(g)(3). 

EPA  proposed  in  the  NPRM  that  it 
would  refund  a  portion  of  an  NCP  to  a 
manufacturer  that  subsequently  certifies 
as  a  replacement  for  the  nonconforming 
configuration  a  configura4ion  that  is  in 
conformance  with  the  applicable 
standards  and  conducts  a  PCA  that 
results  in  a  compliance  level  below  the 
applicable  standards.  EPA  proposed  this 
because  engineering  and  development 
costs  are  included  in  the  NCP.  and  EPA 
believes  that  a  manufacturer  that 
demonstrates  that  it  has  indeed 
expended  these  costs  should  be  entitled 
to  a  monetary  refund. 

However,  EPA  did  not  propose  that 
the  entire  engineering  and  development 
component  of  the  NCP  be  refunded. 
Since  a  manufacturer  that  is  eligible  for 
such  a  refund  expended  the  engineering 
and  development  costs  at  a  later  date. 
EPA  believes  that  it  is  appropriate  to 
subtract  from  the  entire  component  an 
amount  which  reflects  the 
manufacturer's  financial  benefit  of 
delaying  these  costs.  EPA  proposed  in 
the  NPRM  that  10  percent  compounded 
annually  be  subtracted  from  the 
engineering  and  development 
component  refund  to  reflect  the  time 
value  of  delaying  these  costs.  EPA  also 
proposed  that  an  additional  20  percent 
per  year  of  this  component  not  be 
refunded  to  reflect  the  manufacturer's 
benefit  of  focusing  its  engineering  and 
development  efforts  on  the  results 
already  achieved  by  conforming 
manufacturers,  but  requested  comments 
on  whether  it  is  appropriate  to  do  so, 
and  if  so  whether  20  percent  per  year  is 
an  appropriate  amount. 

CARB  commented  that  it  is  not 
entirely  convinced  that  the  "belated 
achievements  of  applicable  standards  is 
prima  facie  evidence  of  research  and 
development  (R&D)  expenditures,"  yet  it 
agreed  that  refunds  might  be  warranted 
in  some  instances.  CARB  recommended 
that  EPA  require  some  documentation  of 


expenditures  prior  to  any  refund.  EPA 
believes  such  a  requirement  would  be 
difficult  to  administer  and  thus  largely 
ineffective.  Instead,  EPA  considers 
emission  testing  an  adequate  source  of 
proof  of  engineering  and  development 
expenditures.  With  regard  to  the  size  of 
the  refund,  CARB  supported  EPA's 
proposal  to  withhold  10  percent  and  20 
percent  annually,  to  compensate  for  the 
time  value  of  money  and  the  benefit  of  a 
focused  engineering  and  development 
horizon. 

NRDC  voiced  "strong  Misgivings" 
regarding  any  refund  of  the  NCPs.  It 
argued  that  not  only  are  refunds  not  due. 
but  that  the  issue  of  refunds  was  never 
broached  in  the  negotiations.  If  refunds 
are  to  be  made.  NRDC  stated  that  it 
"strongly  opposes"  the  implementation 
of  any  formula  more  lenient  than  that 
proposed  by  EPA. 

EMA.  on  the  other  hand,  contended 
that  NCPs  should  not  contain  an 
engineering  and  development 
component  in  the  first  place.  It 
maintained  that,  in  order  to  stay  in 
business,  engine  manufacturers  will  be 
required  to  conduct  engineering  and 
development  to  avoid  rapidly  increasing 
nonconformance  penalties.  Assuming 
that  the  engineering  and  development 
component  is  a  necessary  element  of  the 
NCP.  EMA  agreed  that  a  refund  of  that 
component  upon  the  manufacturer's 
conformance  to  standards  would  be 
appropriate.  It  objected,  however,  to  any 
reduction  in  the  refund  to  reflect  the 
time  value  of  money.  EMA  submitted 
that  since  the  NCP  is  paid  to  EPA,  it  is 
EPA  which  enjoys  the  use  and  time 
value  of  the  money,  not  the 
manufacturers. 

With  regard  to  the  focusing  of  efforts 
reduction.  EMA  stated  that  it 
"recognizes  the  merits"  of  this  concept, 
but  could  suggest  no  method  of 
quantifying  the  advantage  gained  by 
manufacturers  who  borrow  technology 
from  precursors.  EMA  did  submit  that 
the  proposed  20  percent  per  year 
reduction  "appears  very  high"  in  that  it 
suggests  that  a  manufacturer  could 
conform  without  conducting  any 
engineering  and  development  of  its  own 
within  five  years  simply  by  making  use 
of  available  technology.  EMA  contended 
that  this  time  estimation  is  not  realistic 
and  urged  EPA  to  re-evaluate  the  level 
proposed  and  provide  documentation  on 
how  it  was  developed. 

MECA  agreed  that  refunding  a  portion 
of  the  engineering  and  development 
costs  is  appropriate  in  that  it  provides 
nonconforming  manufacturers  with  an 
incentive  to  meet  the  standards  as  soon 
as  possible.  Although  it  agreed  in 
principle  that  it  is  appropriate  for  EPA 
to  refund  only  a  portion  of  the 


engineering  and  development  costs  to 
reflect  any  economic  benefit  the 
nonconforming  manufacturer  may  have 
received  as  a  result  of  delaying  the 
expenditure  of  these  costs,  MECA 
offered  no  guidance  in  translating  these 
theories  into  an  appropriate  refund 
reduction  formula. 

EPA  does  not  agree  with  EMA's 
comment  that  the  NCP  should  not 
contain  an  engineering  and  development 
component  in  the  first  place.  EPA  is 
required  by  the  Act  to  ensure  that 
conforming  manufacturers  are  not 
placed  at  a  competitive  disadvantage  by 
allowing  a  nonconforming  manufacturer 
to  pay  an  NCP.  If  EPA  did  not  include 
engineering  and  develc^ment  costs  in 
the  NCP,  a  situation  could  occur  where  a 
manufacturer  elects  to  pay  NCPs  until  it 
discontinues  the  nonconforming  engine 
or  vehicle.  Therefore,  EPA  must  include 
this  component  in  the  NCP  to  meet  the    - 
requirements  of  the  Act 

EPA  also  disagrees  with  EMA's 
comment  that  nonconforming 
manufacturers  should  not  be  charged 
interest  on  the  engineering  and 
development  component  of  the  NCP 
because  it  is  EPA  that  has  the  use  of 
that  money.  In  fact,  nonconforming 
manufacturers  will  in  most  cases  have 
benefited  from  putting  off  the  expense  of 
engineering  and  development.  The 
nonconforming  manufacturer  only  pays 
the  engineering  and  dev  elopment 
component  of  the  NCP  on  each  engine  or 
vehicle  when  it  is  introduced  into 
commerce.  Therefore,  the  manufacturer 
is  spreading  out  these  NCP  costs  over 
time.  Furthermore,  a  conforming 
manufacturer  will  most  likely  have 
spent  its  engineering  and  development 
costs  several  years  before  the  effective 
date  of  the  standard,  while  a 
nonconforming  manufacturer  may  only 
spend  those  costs  after  that  date.  EPA 
has  therefore  decided  to  retain  the  time 
value  of  money  figure  at  10  percent 
compounded  annually  as  proposed. 

While  EPA  received  support  for  a 
reduction  of  the  potential  engineering 
and  development  component  refund  to 
reflect  a  manufacturer's  "focusing  of 
efforts,"  none  of  the  commenters 
supporting  this  concept  provided  EPA 
with  any  method  of  quantifying  this 
apparent  advantage.  Without  an 
adequate  basis  for  predicting  the  value 
of  "focusing  of  efforts ',  EPA  does  not 
believe  that  it  is  appropriate  to  charge 
nonconforming  manufacturers  for  that 
component.  In  addition,  it  is  not  certain 
that  in  every  case  a  nonconforming 
manufacturer  will  be  significantly 
helped  by  other  manufacturers'  efforts 
because  heavy-duty  engines  vary  widely 
in  configuration,  usage  and  durability. 
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For  these  reasons,  EPA  will  not  reduce 
the  refund  by  an  amount  to  reflect  the 
manufacturers  focusing  of  engineering 
and  development  efforts.  EPA  will 
therefore  only  reduce  the  refund  to 
reflect  the  time  value  of  money. 

Based  on  10  percent  compounded 
annually  for  the  time  value  of  money, 
the  following  percentages  of  the 
engineering  and  development 
component  will  not  be  refunded: 


Model  yMf 

12       3       4       6*67        8 

Not  rrtundBrt  (%) 

10    21     33    4«    61     77    95     100 

After  the  seventh  model  year,  the 
manufacturer  will  no  longer  be  eligible 
for  a  refund  of  engineering  tmd 
development  costs. 

EPA  proposed  in  the  NPRM  that  the 
engineering  and  development 
component  of  the  NCP  payment  would 
be  payable  to  EPA  and  the  remaining 
portion  of  the  NCP  payment  would  be 
payable  to  the  United  States  Treasury. 
EPA  proposed  that  both  payments 
would  be  sent  to  EPA's  Manufacturers 
Operations  Division  and  it  would  place 
the  engineering  and  development 
amount  into  an  escrow  account  so  that  it 
could  potentially  be  refunded  to  the 
manufacturer.  Due  to  administrative 
reasons  to  allow  for  potential  refunds, 
EPA  will  now  require  that  only  one 
payment  be  made,  which  will  consist  of 
both  components  of  the  penalty.  The 
entire  penalty  amount  will  be  payable 
to:  U.S.  Environmental  Protection 
Agency.  NCP  Fund,  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 

EPA  will  transfer  funds  to  the  United 
States  Treasury  when  the  manufacturer 
becomes  ineligible  for  a  refund  of  those 
funds. 

The  engineering  and  development 
component  of  the  NCP  is  calculated  by 
multiplying  the  following  factors  by  the 
penalty  calculated  from  the  NCP 
formula:  (These  factors  represent  the 
percentage  of  the  engineering  and 
development  costs  in  relationship  to 
COOo.) 

1987  LDDT  particulate:    0.11 
1987  HDGE  HC:     0.06 

1987  HDGE  CO:    0.06 

1988  LHDDE  NO,:    0.36 
1988  MHDDE  NO,:     0.02 
1988  HHDDE  NO,:     0.02 
1988  LHDDE  particulate:    0.84 
1988  MHDDE  particulate:    0.62 
1988  HHDDE  particulate:    0.60 

D.  Administrative  Designation 

Under  Executive  Order  12291,  the 
Administrator  has  determined  that  this 
regulation  is  not  "major"  and  therefore 
not  subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 


prepared.  This  determination  is  based 
on  the  following: 

(1)  The  NCP  program  will  not  result  in 
an  aimual  adverse  effect  on  the 
economy  of  $100  million  or  more.  NCPs 
merely  provide  an  economically 
reasonable  altemativs  to  other  possible 
actions,  at  least  as  costly  as  NCPs,  that 
may  be  utilised  when  a  manufacturer  is 
unable  to  comply  with  a  standard.  This 
concept  is  more  fully  discussed  in  the 
Economic  Impact  sectioiL 

(2)  The  NCP  program  will  not  result  in 
adverse  cost  or  price  impacts  (above 
those  that  would  otherwise  occur  &om 
compliance  vn\h  the  emission  standards 
themselves). 

(3)  The  NCP  program  provides 
manufacturers  with  relief  from  the 
ciurent  prohibition  against  selling 
nonconforming  HDEs  or  HDVs. 
Presently,  a  manufacturer  experiencing 
difficulty  in  certifying  or  producing 
HDEs  or  HDVs  in  conformance  with 
emission  standards  has  only  two 
alternatives:  fix  the  nonconforming 
configuration  or  prevent  its  introduction 
into  commerce.  In  some  cases,  a  fix  may 
not  be  readily  available,  and  a 
manufacturer  may  have  to  prevent  the 
HDE  or  HDVs  introduction  into 
commerce.  NCPs  provide  relief  from 
these  disruptions.  In  addition,  NCPs  are 
calculated  to  deprive  nonconforming 
manufacturers  of  any  cost  savings  and 
competitive  advantage  stemming  from 
nonconformance.  Therefore,  NCPs  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  required  by  Executive  Order  12291, 
this  Final  Rulemaking  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  for  compliance  with 
regulatory  development  criteria  and  for 
general  content.  Any  written  OMB 
comments  and  EPA's  response  to  those 
comments  are  available  for  inspection  in 
the  public  docket  for  this  rulemaking. 

E.  Economic  Impact 

Because  the  use  of  NCPs  is  optional 
manufacturers  have  flexibility  and  will 
likely  choose  whether  or  not  to  use 
NCPs  based  on  their  ability  to  comply 
with  emission  standards.  If  no  HDE  or 
HDV  manufacturer  elects  to  use  NCPs, 
these  manufacturers  and  the  users  of 
their  products  will  not  incur  any 
additional  costs  related  to  NCPs. 

The  existence  of  an  NCP  program  may 
provide  some  direct  cost  savings  to  HDE 
or  HDV  manufacturers  that  lack  the 
technological  capability  to  conform  with 
emission  standards  immediately.  In  the 


absence  of  NCPs,  a  manufacturer  whicfa 
has  difficulty  certifying  HDEs  or  HDVs 
in  conformance  with  emission  standards 
or  which  fails  an  SEA  has  only  two 
alternatives:  fix  the  nonconforming 
engines  or  vehicles,  periiaps  at 
prohibitive  cost,  or  prevent  their 
introduction  into  commerce.  The 
availability  of  NCPs  provides 
manufacturers  with  a  third  alternative 
with  some  potential  cost  savings: 
continue  production  and  introduce  into 
commerce  upon  payment  of  a  penalty  a 
unit  that  exceeds  the  standard  until  an 
emission  conformance  tedmique  is 
developed. 

Therefore,  NCPs  represent  a 
regulatory  mechanism  that  allows 
affected  manufacturers  increased 
flexibility.  A  decision  to  use  NCPs  may 
be  the  manufacturer's  only  way  to 
continue  to  introduce  HDEs  or  HDVs 
into  commerce.  Hence,  NCPs  may  be 
considered  to  have  no  adverse  economic 
impact 

F.  EnvinHunsntal  Impact 

Because  the  use  of  NCPs  is  an  option 
elected  by  affected  manufacturers,  EPA 
cannot  be  sure  to  what  extent  NCPs  will 
be  used. 

If  no  manufacturer  elects  to  use  NCPs, 
all  HDEs  and  HDVs  produced  will  need 
to  be  in  conformance  with  the  regulatory 
requirements.  In  tliis  situation,  the 
environmental  benefits  estimated  during 
the  rulemakings  estaUishing  the 
emission  regulations  will  not  be 
affected. 

If  some  manufacturers  do  elect  to 
participate  in  the  NCP  program,  some 
HDEs  and/ or  HDVs  will  be  introduced 
into  commerce  that  will  be  emitting 
pollutants  above  applicable  standards 
(as  Congress  contemplated  when  it 
mandated  that  EPA  provide  NCPs).  The 
magnitude  of  this  reduced 
environmental  benefit  is  proportional  to 
the  number  of  HDEs  and  HDVs  subject 
to  NCPs  and  their  degree  of 
nonconformance.  (Of  course,  the  upper 
limits  exclude  gross  emitters  frtMn  being 
introduced  into  commerce.)  EPA 
estimates  that  an  NCP  will  not  be  used 
for  more  than  ten  percent  of  the  HOE'S 
and  HDVs  for  which  NCTs  are  provided 
in  the  first  year  that  they^«^ailable 
and  that  they  will  be  used  for  less  ttian 
one  percent  in  the  third  year.  The  long 
term  environmental  impact  from  NCP 
usage  is  expected  to  be  relatively  very 
small,  if  any.  due  to  the  relative^  hi^ 
penalty  rates  and  the  annual  adjustment 
factor  that  rapidly  increases  those 
penalty  rates  when  NCP  usage  is 
significant.  Of  course,  any  reduction  in 
environmental  benefit  refers  not  to  an 
increase  in  emissions  firom  current 
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levels,  but  from  levels  that  would 
otherwise  occur  from  tightened  emission 
standards  without  NCPs. 

Because  the  emission  impacts  of  NCI's 
are  anticipated  to  be  very  small,  if  any, 
compared  to  the  total  emissions  of  HDEs 
and  ttDVs  which  in  fact  comply  with 
emission  standards,  and  because  the 
extent  of  NCP  usage  in  any  specific 
model  year  cannot  be  accurately 
predicted  at  this  time  no  specific  air 
quality  impact  analysis  has  been  made 
regarding  this  rule. 

G.  Compliaiice  %vitfa  Regulatory 
Flexibility  Act 

Under  section  60S  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  el  seq..  the 
Administrator  is  required  to  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  None  of  the  affected  entities 
could  be  classified  as  a  small  business. 
Even  if  some  were  considered  small, 
there  would  not  be  a  substantial  number 
of  those.  Moreover,  as  already 
discussed,  the  NCP  program  can  be 
expected  to  have  salutary  effects  on 
manufacturers.  Thus,  I  certify  that  this 
rule  will  not  have  a  significantly  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

H.  Informatioa  Collection  Requirements 

The  rule  requires  that  manufacturers 
perform  certain  recordkeeping  and 
submit  certain  reports  to  EPA.  The 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C  3501  el  seq..  provides  that 
reporting  and  recordkeeping 
requirements  be  approved  by  OMB 
before  they  can  be  imposed  on  the 
public  The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB. 

List  of  Subjects  in  40  CFR  Part  Sa 

Administrative  practice  and 
procedure.  Labeling.  Motor  vehicle 
pollution,  reporting  and  recordkeeping 
requirements.  Air  pollution  control. 
Environmental  protection,  gasoline. 
Motor  vehicles. 

Dated:  December  23. 1985. 
I^ee  M.  Thomas. 
Adfninislrator. 

PART  86— {AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  Part  86,  Subparts  A  and  L. 
Chapter  I  of  Title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  86 
continues  to  read  as  follows: 

Authority:  Sees.  206(g)  and  301.  Clean  Air 
Act.  as  amended.  42  U.S.C.  7525(g).  7601. 


2.  Paragraph  (h)  of  §  86.087-35  of 
subpart  A  is  added  as  follows: 

§86.0«7-35    labeling. 

***** 

(h)(1)  Light-duty  trucks  and  heavy- 
duty  vehicles  and  engines  for  which 
nonconformance  penalties  are  to  be 
paid  in  accordance  with  S  68.1113-87(b) 
shall  have  the  following  information 
p.^intcd  on  the  label  required  in 
paragraph  (a)  of  this  section  or  on  a 
separate  permanent  legible  label  in  the 
English  language  and  located  in 
proximity  to  the  label  required  in 
paragraph  (a)  of  this  section.  The 
manufacturer  shall  begin  labeling 
production  engines  or  vehicles  within  10 
days  after  the  completion  of  the  PCA. 

(i)  The  statement:  'The  manufacturer 
of  this  engine/vehicle  will  pay  a 
nonconformance  penalty  to  be  allowed 
to  introduce  it  into  commerce  at  an 
emission  level  higher  than  the 
applicable  emission  standard.  The       .  .. 
compliance  level  (or  new  emission 
standard)  for  this  engine/vehicle  is 

."  (The  manufacturer  shall 

insert  the  applicable  pollutant  and 
compliance  level  calculated  in 
accordance  with  §  86.1112-87(a).) 

(2)  If  a  manufacturer  introduces  an 
engine  or  vehicle  into  commerce  prior  to 
the  compliance  level  determination  of 
9  86.1112-87(a).  it  shall  provide  the 
engine  or  vehicle  owner  with  a  label  as 
described  above  to  be  affixed  in  a 
location  in  proximity  to  the  label 
required  in  paragraph  (a)  of  this  section 
within  30  days  of  the  completion  of  the 
PCA. 

3.  Section  86.1105-87  of  Subpart  L  is 
added  as  follows: 

§88.110S-«7    Emission  standards  for     : 
which  nonconformance  penalties  are 
available. 

(a)  Effective  in  the  1987  model  year, 
NCPs  will  be  available  for  the  following 
emission  standards: 

(1)  Diesel  light-duty  truck  (rated  in 
excess  of  6,000  pounds  GVWR) 
particulate  emission  standard  of  0.26 
grams  per  vehicle  mile. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

(A)  COCso:  $368 

(B)  COC90:  $541 

(C)  MCso:  $3,200  per  gram  per  vehicle 
mile 

(D)  F:  1.2 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  S  86.1113-87(h):  0.11. 

(2)  Gasoline-fueled  heavy-duty  engine 
hydrocarbon  emission  standard  of  1.1 
grams  per  brake  horsepower-hour  for 


engines  intended  for  use  in  vehicles 
rated  up  to  14,000  pounds  GVWR. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  8aill3-87(a):  ( 

(A)  COCso:  $45      -•     ^' 

(B)  COCm:  $95        .     I 

(C)  MCm:  $83  per  gram  per  brake 
horsepower-hour 

(D)  F:  1.2  j 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  {  B6.1113-87(h):  0.06 

(3)  Gasoline-fueled  heavy-duty  engine 
carbon  monoxide  emission  standard  of 
14.4  grams  per  brake  horsepower-hour 
for  engines  intended  for  use  in  vehicles 
rated  up  to  14,000  pounds  GVWR. 

(i)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-fl7{a): 

(A)  COCm:  $45  j      .  . 

{B)COC9o:$95 

(C)  MCso:  $4  per  gram  per  brake 
horsepower-hour  -,.| 

(D)  F:  1.2 

(ii)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  vtrith  {  86.1113-67(h):  0.06 

(b)  Effective  in  the  1988  model  year. 
NCPs  will  be  available  for  the  following 
emission  standards: 

(1)  Diesel  heavy-duty  engine  oxides  of 
nitrogen  emission  standard  of  6.0  grams 
jjer  brake  horsepower-hour. 

(i)  For  light  heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(a): 

[1]  COCso:  $18  ^  . 

(2)  COCso:  $41 

(J)  MQio:  $49  per  gram  per  brake 
horsepower-hour.  , 

[4)  F:  1.2  f 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.36 

(ii)  For  medium  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(3): 

[1]  COCso:  $1125  ' 

[2]  COCw:  $1540 

(J)  MCso:  $883  per  gram  per  brake 
horsepower-hour. 
(4)  F:  1.2 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113- 87(h):  0.02 

(iii)  For  heavy  heavy-duty  diesel 
engines:  .; 


.va-. 


Federal  Register  /  Vol.  50,  No.  251  /  Tuesday,  December  31,  1985//  Rules  and  Regulations       53467 

i;  — 

(JAuthoriEed  Company  Representative) 

(4)  The  Administrator  may  verify  the 
production  figures  or  other 
documentation  submitted  under 
paragraph  (g)(3)  of  this  section. 

(h)  A  manufacturer  that  certifies  as  a 
replacement  for  the  nonconforming 
configuration  a  configuration  in 
conformance  with  applicable  standards 
and  performs  a  PCA  in  accordance  with 
§  86.1112-87(a)  that  results  in  a 
compliance  level  below  the  applicable 
standard  will  be  eligible  to  receive  a 
refund  of  a  portion  of  the  engineering 
and  development  component  of  the 
penalty.  The  engineering  and 
development  component  will  be 
determined  by  multiplying  the  penalty 
amount  by  the  factor  for  the  appropriate 
subclass  and  pollutant  in  §86.1105-^. 
The  amount  refiuided  will  depend  on 
which  model  year  the  certirication  and 
PCA  take  place  and  will  be  as  follows: 

(1)  In  the  first  model  year  that  the 
NCP  is  available,  90  percent  of  the 
engineering  and  development 
component  will  be  refunded. 

(2)  In  the  second  model  year  that  the 
NCP  is  available,  79  percent  of  the 
engineering  and  development 
component  will  be  refunded. 

(3)  In  the  third  model  year  that  the 
NCP  is  available,  67  percent  of  the 
engineering  and  development 
component  will  be  refunded. 

(4)  In  the  foiulh  model  year  that  the 
NCP  is  available,  54  percent  of  the 
engineering  and  development 
component  will  be  refunded. 

(5)  In  the  fifth  model  year  that  the 
NCP  is  available,  39  percent  of  the 
engineering  and  development 
component  will  be  refimded. 

(6)  In  the  sixth  model  year  that  the 
NCP  is  available.  23  percent  of  the 
engineering  and  development 
component  will  be  refunded. 

(7)  In  the  seventh  model  year  that  the 
NCP  is  available,  5  percent  of  the 
engineering  and  development 
component  will  be  refunded. 

(8)  In  the  eighth  and  subsequent 
model  years  that  the  NCP  is  available, 
none  of  the  engineering  and 
development  components  will  be 
refunded. 

5.  Paragraph  (z)  of  S  86.1115-87  of 
Subpart  L  is  revised  and  new  paragraph 
(aa)  is  added  to  read  as  follows: 

§86.1115-«7    HMfing  procedUTM  for 
nonconf  ormanc*  determinations  and 
penaltie*. 

***** 

(z)  Interest  on  NCPs.  (1)  Interest  shall 
be  assessed  on  any  nonconformance 
penalty  for  which  payment  has  been 
withheld  pursuant  to  S  86.1113-B7lg}{2}. 


(A)  The  following  value  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87{a): 

(7)COCio:$1278 
[2)  COC90:  $1980 
(J)  MC50:  $1733 
[4]  F:  1.2 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113~87(h):  0.02 

(2)  Diesel  heavy-duty  engine 
particulate  emission  standard  of  0.60 
grams  per  brake  horsepower-hour. 

(i)  For  light  heavy-duty  diesel  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§  86.1113-87(3): 

(7)COC4o:$71 
[2]  COC90:  $83 

[3]  MCio:  $340  per  gram  brake 
horsepower-hour 

(4)  F:  1.2 

(5)  UL:  0.80  grams  per  brake 
horsepower-hour 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  S  86.1113-87(h):  0.64 

(ii)  For  medium  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
S  86.1113-87(a): 

(/)  COCso:  $84 
[2]  COC90:  $97 

[3]  MC50:  $382  per  gram  per  brake 
horsepower-hour 

(4)  F:  1.2 

(5)  UL:  0.80  grams  per  brake 
horsepower-hour 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  §  86.1113-87(h):  0.62 

(iii)  For  heavy  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
S  86.1113-87(a): 

[1)  COCso:  $87 

[2)  COC90:  $101 
[3]  MCm:  $725  per  gram  per  brake 

horsepower-hour 

[4]  F:  1.2 

(5)  UL:  0.80  grams  per  brake 
horsepower-hour. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  in 
accordance  with  S  86.1113-87(h]:  0.60 

(c)  The  values  of  COC50.  COCw  and 
MC&o  in  paragraphs  (a)  and  (b)  of  this 
section  are  expressed  in  December  1984 
dollars.  These  values  shall  be  adjusted 
for  inflation  to  dollars  as  of  January  of 
the  calendar  year  preceding  the  model 
year  in  which  the  NCP  is  first  available 


by  using  the  change  in  the  overall 
Consumer  Price  Index. 

4.  In  §  86.1113-87  of  Subpart  L 
paragraph  (g)  is  revised  and  (hH^  ai 
to  read  as  follows: 

§  86.11 13-87    Calculation,  payment  and 
refund  of  penatty. 

***** 

(g)(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  the 
nonconformance  penalty  or  penalties 
assessed  imder  this  subpart  must  be 
paid  by  the  quarterly  due  dates,  i.e.. 
within  30  days  of  the  end  of  each 
calendar  quarter  (March  31,  ]une  30. 
September  30  and  December  31),  or 
according  to  such  other  payment 
schedule  as  the  Administrator  may 
approve  pursuant  to  a  manufacturer's 
request,  for  all  nonconforming  engines 
or  vehicles  produced  by  a  manufacturer 
in  accordance  with  paragraph  (b)  of  this 
section  and  distributed  into  commerce 
for  that  quarter.  The  penalty  shall  be 
payable  to:  U.S.  Environmental 
Protection  Agency,  NCP  Fund,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

(2)  When  a  manufacturer  has 
requested  a  hearing  under  S  86.1115-87, 
it  must  pay  the  nonconformance  penalty, 
and  any  interest,  within  ten  days  after 
the  Presiding  Officer  renders  his 
decision,  unless  the  manufacturer  first 
files  a  notice  of  intention  to  appeal  to 
the  Administrator  pursuant  to  S  86.1115- 
87(t)(l),  or,  if  an  appeal  of  the  Presiding 
Officer's  decision  is  taken,  within  ten 
days  after  the  Administrator  renders  his 
decision,  unless  the  manufacturer  first 
files  a  petition  for  judicial  review. 

(3)  A  manufacturer  making  payment 
under  paragraphs  (g)(1)  or  (g)(2)  of  this 
section  shall  submit  the  following 
information  by  each  quarterly  due  date 
to:  Director,  Manufacturers  Operations 
Division  (EN-340F),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460. 

The  following  information  shall  also 
accompany  each  payment: 

(i)  Corporate  identification, 
identification  and  quantity  of  engines  or 
vehicles  subject  to  the  NCP,  certificate 
identification  (number  and  date),  and 
NCP  payment  calculations,  if  applicable. 

(ii)  The  following  statement  and 
endorsement:    * 

This  information  is  submitted 
pursuant  to  section  206  of  the  Clean  Air 
Act.  All  information  reported  herein  is, 
to  the  best  of 

(Company  name) 

knowledge,  true  and  accurate.  I  am 
aware  of  the  penalties  associated  with 
violations  of  the  Clean  Air  Act  and  the 
regulations  thereunder. 
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Interest  shall  be  calculated  from  the  due 
date  for  (he  first  quarterly  NCP 
payment,  as  determined  under 
S  68.1113-«7(g)(1).  until  the  date  on 
which  the  Presiding  Officer  or  the 
Adntinistrator  renders  the  final  decision 
of  the  Agency. 

(2)  The  combined  principal  plus 
interest  on  each  quarterly  NCP  payment 
withheld  pursuant  to  §  86.1113-87(g)(2) 
shall  be  calculated  according  to  the 
following  formula: 

QNCP{1+R)a- 
where: 

QNCP  =  the  quarterly  NCP  payment 

R  =  the  interest  rate  applicable  to  that  quarter 


n  =  the  number  of  quarters  for  which  the 
quarterly  NCP  payment  is  outstanding 

(3)  The  number  of  quarters  for  which 
payment  is  outstanding  for  purposes  of 
this  paragraph  shall  be  the  number  of 
quarterly  NCP  payment  due  dates,  as 
determined  under  §  86.ni3-87(g)(l), 
which  have  elapsed  before  the  decision 
of  the  Agency  under  this  section. 

(4)  The  interest  rate  applicable  to  a 
quarter  for  purposes  of  this  paragraph 
shall  be  the  coupon  issue  yield 
equivalent  (as  quoted  by  the  Secretary 
of  the  Treasury)  of  the  average  accepted 
auction  price  for  the  last  auction  of 


twenty-six  week  United  States  Treasury 
bills  settled  immediately  prior  to  the 
quarterly  NCP  payment  due  date  on 
which  the  payment  was  originally  due. 

(aa)  Judicial  review.  (1)  The 
Administrator  hereby  designates  the 
General  Counsel  of  the  Environmental 
Protection  Agency  as  the  o^icer  upon 
whom  any  copies  for  judicial  review 
shall  be  served.  Such  officer  shall  be 
responsible  for  filing  in  the  court  the 
record  on  which  the  order  of  the 
Administrator  is  based. 

|FR  Doc.  85-30675  Filed  12-30-85:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 
Implementation  of  Special  Refund 
Procedures 

AOENCY:  Office  of  Hearings  and 
Appeals.  Ener^. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Offlce  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for  filing 
Applications  for  Refund  from  a  fund  of 
$27,000,000  obtained  from  Mobil  Oil 
Corporation  in  settlement  of 
enforcement  proceedings  and  litigation 
brought  by  DOE's  Economic  Regulatory 
Administration. 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  by  May  1. 
1986.  should  conspicuously  display  a 
reference  to  case  number  HEF-0508.  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  252-2094. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order 
establishes  procedures  to  distribute 
funds  obtained  as  a  result  of  settlement 
between  Mobil  Oil  Corporation  and  the 
DOE.  The  consent  order  entered  in  the 
case  settled  all  disputes  between  POE 
and  Mobil  concerning  possible 
violations  of  DOE  price  and  allocation 
regulations  with  respect  to  the  firm's 
sales  of  refined  petroleum  products  to 
its  customers  during  the  period  March 
1973  through  January  1981.  and  its  sales 
of  crude  oil  during  the  period  June  1979 
through  January  1981. 

Any  members  of  the  public  who 
believe  that  they  are  entitled  to  a  refund 
in  this  proceeding  may  file  Applications 
for  Refund.  All  Applications  should  be 
postmarked  by  May  1, 1986.  and  should 
be  sent  to  the  address  set  forth  at  the 
beginning  of  this  notice.  Applications  for 
refunds  must  be  filed  in  duplicate  and 
these  applications  will  be  made 
available  for  public  inspection  between 
the  hours  of  1:00  and  5:00  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
in  the  Public  Docket  Room  of  the  Office 
of  Hearings  and  Appeals,  located  in 
Room  lE-234. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 


Date:  December  24. 1985. 
Geof:ge  B.  Bnxnay. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Decefnl)er  24. 1985. 

Name  of  Firm:  Mobil  Oil  Corporation. 

Date  of  Filing:  August  20. 1984. 

Case  Number:  HEF-0508. 

The  Economic  Regulatory 
Administration  (ERA)  has  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
requesting  that  OHA  formulate  and 
implement  special  procedures  to 
distribute  the  proceeds  of  an  April  19. 
1984  consent  order  between  the  DOE 
and  Mobil  Oil  Corporation  (Mobil).  This 
consent  order  settled  all  issues,  with 
certain  enumerated  exceptiwis, 
regarding  the*finn"8  regulated  refined 
product  operations  during  the  period 
January  1, 1973  through  January  27. 1981. 
and  its  regulated  crude  oil  operations 
during  the  period  June  1, 1979  through 
January  27, 1981  (hereinafter  referred  to 
as  the  consent  order  period).  In 
exchange  for  ERA'S  agreement  not  to 
pursue  enforcement  actions  against  the 
firm.  Mobil  remitted  $27  million  to  the 
DOE.  Those  funds  have  been  deposited 
into  an  escrow  account  under  tlw 
Jurisdiction  of  the  DOE  pending 
instructi(Mis  from  OHA  regarding  their 
distribution.  The  escrow  account  is  an 
interest-bearing  account,  and  as  of 
October  31. 1985,  the  Mobil  funds 
available  for  distribution  total 
$31,153,743.09. 

On  July  30, 1985,  we  issued  a  Proposed 
Decision  and  Order  setting  forth  the 
procedures  that  we  had  tentatively 
decided  to  use  in  distributing  the  Mobil 
settlement  fund.  The  Proposed  Decision 
was  published  in  the  Federal  Register  on 
August  9, 1985.  See  50  FR  32271  (August 
9, 1985)  (hereinafter  cited  as  Proposed 
Decision).  In  the  Proposed  Decision,  we 
established  a  30-day  period  for  the 
submission  of  comments.  10  CFR 
205.282(b).  That  period  has  expired,  and 
we  have  received  comments  from 
twelve  parties  representing  a  broad 
range  of  interests.  Representatives  of 
trade  associations  and  consumers  as 
well  as  state  governments  and  a  retail 
gasoline  station  operator  have  presented 
their  views  and  suggestions.  Many  of  die 
comments  were  quite  helpful,  and  this 
decision  reflects  a  number  of  the 
commenters'  suggestions. 

In  the  present  determination  we  shall 
briefly  outhne  the  background  of  this        i 
proceeding  and  summarize  our  }a1y  30 


!  , 


Proposed  Decision.  Next  we  will  discus^ 
the  comments  that  we  received 
regarding  the  overall  course  of  action 
that  we  tentatively  adopted.  Then  we 
will  examine  the  comments  that 
addressed  specific  details  of  the 
procedures  we  proposed.  Finally,  we 
diall  set  forth  the  refund  procedures  that 
we' have  decided  to  adog)t.  This  Decision 
and  Order  will  be  published  in  the 
Federal  Register,  10  CFR  205.282(c),  and 
persons  will  have  90  days  from  the  date 
of  publication  in  which  to  submit  refund 
applications.  10  CFR  205.283(b). 

J.  Background  j  .  • 

A.  The  Consent  Order  [ 

Mobil  is  a  major,  integrated  refiner 
that  produced  and  sold  crude  oil  and  a 
complete  slate  of  petroleum  products 
during  the  period  of  federal  price 
controls  (1973  to  1981).  It  was  therefore 
subject  to  the  Mandatory  Petroleum  and 
Allocation  Regulations  set  forth  at  6 
CFR  Part  150  and  10  CFR  Parts  210,  211, 
and  212.  During  the  controls  period.  ERA 
and  its  predecessor  agencies  conducted 
extensive  audits  of  Mobil's  operations 
and.  as  a  result  of  those  audits, 
contended  in  the  course  of  a  number  of 
judicial  and  administrative  proceedings 
that  Mobil  had  violated  certain 
applicable  DOE  price  and  allocation 
regulations  in  its  sales  of  crude  oil  and 
petroleum  products.  Oo  April  19, 1984, 
ERA  and  Mobil  signed  a  consent  order 
that  settled  all  issues  regarding  the 
firm's  compliance  with  DOE  price  and 
allocation  regulations  during  the  consent 
order  period,  with  certain  noted 
exceptions.' 

On  April  25, 1984,  ERA  published 
notice  of  the  consent  order  in  the 
Federal  Register,  as  required  by  the 
DOE  regulations  at  10  CFR  205.199j(c). 
See  49  FR  17,920  (April  25, 1984).  ERA 
considered  the  numerous  comments  that 


■  An  earlier  consent  order  between  Mobil  and  the 
DOE  resolved  issues  concerning  Mobil's  compliance 
wHti  DOE  crude  oil  regulations  during  the  period 
September  1. 1973  through  May  31. 1979.  See 
Consent  Order,  t  305.  49  FR  17920. 17926  (April  25. 
1984].  The  issues  exempted  from  the  second  consent 
order  relate  generally  to:  (a)  issues  or  claims 
concemiiig  the  subject^atter  before  the  courts  in: 

(i)  MoUl  Oil  Corp.  v.  DOE.  No.  81-CV-340 
(NX).N.Y.); 

(ii)  In  re  the  DOE  Stripper  Well  Litigation.  MDL 
No.  378  (D.  Kan.):  and 

(iii)  Exxon  v.  DOE  and  341  Tract  Unit  of  the 
atronelle  Field.  No.  81-25  (D.  Del.); 

(b)  entitlement  obligations  that  may  be  modified 
or  imposed  in  the  future: 

(c)  possible  violations  of  DOE  regulations  by 
Mobil  regarding  crude  oil  resale  transactions:  and 

(d)  possible  violations  of  DOE  crude  oil 
regulHlions  by  General  Crude  Oil  Company  during 
the  period  before  it  became  afTiliated  with  Mobil. 

See  Consent  Order,  \  501.  49  FR  at  17928-27 
(April  25,  1984).  ^ 
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it  received  concerning  the  consent  order 
and  concluded  that  it  should  adopt  the 
order,  with  minor  technical 
modifications,  as  a  final  consent  order. 
See  49  FR  30.354  (July  30, 1984). 

B.  The  Proposed  Refund  Procedures 

On  August  20, 1984,  the  ERA  filed  a 
Petition  for  Implementation  of  Special 
Refund  Procedures  with  OHA.  In  the 
July  30, 1985,  Proposed  Decision,  we 
noted  jurisdiction  over  the  Mobil 
consent  order  fund  and  set  forth  the 
special  refund  procedures  we  had 
tentatively  determined  to  adopt.* In  that 
decision,  we  proposed  to  set  aside  a 
small  portion  of  the  consent  order  fund 
for  potential  claims  based  on  crude  oil 
sales  by  Mobil  during  the  period  June  19, 
1979  through  January  27, 1981,  and 
concluded  that  this  portion  of  the  fund 
should  properly  be  subject  to  the  DOE's 
recently  announced  Statement  of 
Restitutionary  Policy  for  certain 
Entitlements-period  crude  oil 
overchargess  See  50  FR  27,400  (July  2. 
1985);  see  also  50  FR  27.402  (July  2. 1985). 

We  also  proposed  that  the  remainder 
of  the  consent  order  fund  be  made 
available  for  distribution  to  purchasers 
of  Mobil  reHned  petroleum  products 
during  the  consent  order  period  who 
were  injured  by  Mobil's  practices.  10 
GFR  205.280;  see  Denny  Klepper  Oil  Co. 
V.  DOE.  598  F.  Supp.  527  (D.D.C.  1984).  In 
formulating  the  proposed  refund 
procedures,  we  examined  publicly 
available  information,  information  in  the 
Mobil  audit  files,  and  proprietary  data 
collected  by  the  DOE's  Energy 
Information  Administration.  Based  on 
an  analysis  of  that  information,  together 
with  our  long  observation  of  the 
industry  and  our  experience  in 
analyzing  refund  claims  in  other 
proceedings,  we  proposed  various 
findings  and  presumptions  concerning 
the  alleged  overcharge  by  Mobil  and  the 
injury  experienced  by  various 
purchasers  of  Mobil  products. 

These  presumptions  were  both 
general  and  product-specific.  First,  the 
procedures  included  a  "volumetric 
presumption,"  under  which  the  effects  of 
Mobil's  alleged  violations  are  presumed 
to  have  been  spread  evenly  over  each 
gallon  of  covered  refined  product  sold. 
We  also  proposed  presumptions  that 
spot  purchasers  and  consignee  agents 
did  not  experience  any  injury  and  would 
therefore  be  ineligible  to  receive 
refunds,  and  that  small  purchasers  of 
Mobil  products  generally  absorbed  the 


'None  of  the  commenlt  leceived  questions  the 
jurisdiction  of  the  Office  of  tiearings  and  Appeals  to 
formulate  and  implement  special  refund  procedures 
in  this  case.  We  therefore  adopt  the  discussion  of 
jurisdiction  contained  in  the  imposed  Decision. 


alleged  Mobil  overcharges  and  need  not 
submit  any  additional  proof  of  injury  if 
their  claims  are  for  a  refund  less  than 
$5,000.  We  also  proposed  to  adopt  a 
presumption  that  end-users  (ultimate 
consumers)  of  Mobil  refined  products 
were  injured  by  Mobil's  alleged 
violations. 

In  addition  we  proposed  specific 
presumptions  to  be  applied  to  claims 
filed  by  purchasers  of  Mobil  motor 
gasoline.  Having  found  that  Mobil's 
prices  for  motor  gasoline  products  at  the 
-various  levels  of  distribution  closely 
tracked  national  average  prices  for  the 
consent  order  period,  presumptions 
based  on  these  prices  were  suggested  to 
apportion  the  injury  sustained  by  Mobil 
motor  gasoline  purchasers  among  the 
various  levels  of  distribution.  An 
applicant  that  elected  to  base  its  refund 
claim  on  these  level-of-distribution 
presumptions  would  have  to  furnish 
only  its  name  and  address,  proof  of  its 
Mobil  motor  gasoline  purchases,  and  its 
level  in  the  distribution  chain.  Any 
claimant  thai  believed  it  was  entitled  to 
more  than  the  presumptive  level  of 
injury  could  flle  additional  material  to 
document  that  claim.  See,  e.g.,  Standard 
Oil  Co.  (Indiana)/Army  and  Air  Force 
Exchange  Service.  12  DOE  ^  85,015 
(1984). 

In  the  Proposed  Decision  we  also 
slated  that  we  had  insufficient  data  to 
make  level-of-distribution  presumptions 
for  products  other  than  motor  gasoline. 
The  Proposed  Decision  described  the 
information  we  had  obtained  concerning 
these  other  Mobil  products  and  solicited 
suggestions  as  to  how  those  data,  or 
other  data  that  commenters  may 
possess,  could  serve  as  reliable  bases 
for  findings,  such  as  the  motor  gasoline 
level-of-distribution  presumptions,  for 
other  reHned  products.  We  noted  that  in 
the  absence  of  data  sufficiently  detailed 
to  give  rise  to  specific  factual  findings 
which  could  be  used  to  develop 
presumptions,  an  applicant  would  be 
required  to  demonstrate  that  it  was 
injured  by  the  alleged  Mobil 
overcharges,  unless  the  total  amount  of 
its  claim  was  less  than  $5,000.  Finally, 
we  stated  that  we  would  not  propose 
any  procedures  for  second-stage 
refunds,  i.e.  the  distribution  of  any 
remaining  consent  order  funds  after  all 
meritorious  claims  of  purchasers  of 
Mobil  products  have  been  paid. 

//.  Comments  on  the  Overall  Procedures 

A  number  of  parties  filed  comments 
on  the  overall  framework  of  the 
proposed  procedures  outlined  above. 
We  shall  discuss  those  comments  first. 
However,  most  of  the  comments  we 
received  concerned  the  presumptions  set 
forth  in  the  Proposed  Decision.  Our 


analysis  of  the  comments  will  therefore 
focus  upon  this  aspect  of  the  refund 
procedures. 

A.  First  Stage  Procedures 

The  comments  we  received 
concerning  the  first  stage  of  the 
proposed  Mobil  special  refund 
proceeding  may  be  divided  into  two 
categories:  those  that  treated  the  factual 
presumptions  we  proposed  to  make 
available  to  all  applicants,  and  those 
regarding^ specific  terms  of  the  consent 
order  and  specific  factual  situations.  We 
will  address  the  more  general  comments 
first  and  then  progress  to  the  more 
specific  comments. 

The  general  presumptions  we 
described  in  the  Proposed  Decision  were 
intended  to  be  available  to  applicants 
for  refunds  regardless  of  the  specific 
product  (excluding  crude  oil)  on  which 
they  would  be  basing  their  claim.  We 
have  received  no  comments  regarding 
most  of  them — e.g.,  the  "volumetric" 
presumption,  the  presumption  of  no 
injury  for  consignee  agents,  and  the 
presumption  of  injury  for  regulated 
industries  and  agricultural  cooperatives. 
Consequently,  we  shall  adopt  these 
without  modification  in  the  final 
procedures.  We  did.  however,  receive 
comments  regarding  the  "spot 
purchaser"  presumption,  the  "end-user" 
presumption,  and  the  general  concept  of 
adopting  presumptions  of  injury  in  lieu 
of  requiring  additional  proof  of  injury 
from  each  individual  claimant.  Each  of 
these  comments  will  be  discussed  in 
turn. 

The  National  Council  of  Farmers 
Cooperatives  (NCFL)  requests  that 
agricultural  cooperatives  be  exempted 
from  the  general  presumption  that  spot 
purchasers  of  refined  petroleum 
products  and  NGLs  suffer  no  injury  from 
alleged  regulatory  violations.  In  support 
of  this  position,  the  NCFC  cites  Husky 
Oil  Co.,  13  DOE  ?  85,045  at  88.1 14  n.3 
(1985).  As  that  case  specifies, 
agricultural  cooperatives  may  receive 
refunds  in  this  proceeding  for  spot 
purchases,  but  only  to  the  extent  a 
cooperative  sold  the  products  involved 
to  its  member-owners.  See,  e.g..  Arcane 
Oil  Co./Agway  Inc.,  13  DOE  |  85,058  at 
88,152  (1985). 

The  Air  Transport  Association  of   - 
America — the  trade  association  of 
domestic  scheduled  airlines — seeks 
clarification  regarding  the  extent  to 
which  an  end-user  is  required  to 
establish  injury.  The  Proposed  Decision 
suggested  a  presumption  that  all  end- 
users  of  Mobil  products  were  injured. 
Any  end-user  of  any  Mobil  product 
(other  than  motor  gasoline)  may  rely  on 
this  presumption  and  need  not  submit 
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further  proof  of  injury,  provided  the 
business  activity  involved  was  not 
subject  to  the  DOE  price  regulations. 
See.  e.g..  Gulf  Oil  Corp./Kerr-McGee 
Corp..  13  DOE  f  85.204  (1985). 

The  State  of  California  questions  the 
propriety  of  pennitting  any  applicant  to 
substitute  presumptions  of  injury  for 
actual,  individualized  proof  of  injury.  It 
maintains  that  presumptions  may  not  be 
employed  to  replace  the  applicant's 
burden  of  proving  it  was  injured,  but 
rather  may  be  employed  only  after  that 
determination  has  been  made. 

California's  position  is  not  suggested 
by  the  regulations.  The  Subpart  V 
regulations  specify: 

In  establishing  standards  and  procedures 
for  implementing  refund  distributions,  the 
Office  of  Hearings  and  Appeals  shall  take 
into  account  the  desirability  of  distributing 
the  refunds  in  an  efficient,  effective  and 
equitable  manner  and  resolving  to  the 
maximum  extent  practicable  all  outstanding 
claims.  In  order  to  do  so.  the  standards  for 
evaluation  of  individual  claims  may  be  based 
upon  appropriate  presumptions. 

10  CFR  205.282(e].  This  section  and  the 
relevant  portion  of  the  preamble  to  the 
Subpart  V  regulations  clearly  permit  the 
adoption  of  presumptions  that  facilitate 
the  refund  process  by  promoting 
efficient,  effective  and  equitable 
distribution  of  refunds  to  injured 
persons.  See  Fed.  Energy  Guidelines. 
Regulations  Preambles  i974-1981, 
\  40,408  at  40.979^3.  That  is  exactly 
what  the  presumptions  we  are  adopting 
are  intended  to  accomplish. 

In  a  separate  submission,  the  State  of 
New  Jersey  and  the  Commonwealth  of 
Pennsylvania  concur  with  California  in 
contending  that  Subpart  V  should 
provide  restitution  to  persons  who  have 
been  unjustly  deprived  of  property  or  its 
value,  and  that  those  persons  are  by 
definition  ultimate  consumers,  whose 
share  of  the  refund  is  reduced  each  time 
injury  is  presumed  rather  than  proven  in 
an  application.  This  position 
mistinderstands  the  nature  of  the 
presutnptions  we  proposed  to  adopt. 
Those  presumptions  are  based  on  our 
years  of  experience  in  dealing  with  the 
petroleum  industry  and  on  factual 
findings  resulting  from  our  analysis  of 
extensive  data  in  refund  proceedings. 
They  do  not  find  injury  where  none 
exists.  Instead,  they  connrm  our 
previous  experience — namely,  that  the 
impact  of  a  particular  refiner's  alleged 
overcharges  was  felt  at  all  levels  of  the 
petroleum  marketing  chain.  These 
States'  position  that  the  impact  was  felt 
only  by  ultimate  consumers  is  not 
consistent  with  that  experience,  and 
they  have  not  submitted  any  evidence 
whatsoever  that  would  support  it 


The  Petroleum  Marketers  Association 
of  America  (PMAA)  addresses  the 
presumption  of  injury  for  small  claims. 
In  response,  we  wish  to  clarify  that  that 
presumption  does  not  apply  to 
applicants  whose  claims  are  based  on 
motor  gasoline  purchases.  Moreover,  the 
$5,000  limit  on  the  presumption  of  injury 
for  small  claims  includes  all  refunds 
sought.  For  example,  an  applicant  that 
claims  a  refund  of  over  S5.000  based  on 
motor  gasoline  purchases  may  not  also 
take  advantage  of  the  small-claims 
presumption  in  a  refund  claim  based  on 
purchases  of  other  Mobil  products. 

The  PMAA  also  requests  that  we 
make  findings  and  adopt  presumptions 
based  on  those  findings  that  would 
assist  refund  applicants  basing  claims 
on  alleged  motor  gasoline  allocation 
violations.  The  PMAA  maintains  that 
Mobil  was  not  allocating  motor  gasoline 
to  its  purchasers  in  accordance  with  the 
DOE  allocation  regulations.  It  bases  this 
assertion  on  information  contained  in  a 
memorandum  that  it  received  from  the 
DOE's  Office  of  Special  Counsel 
pursuant  to  a  Freedom  of  Information 
Act  request.  That  memorandum  states 
that  two  of  the  eleven  largest  refiners  in 
the  United  States  were  allocating 
products  in  a  manner  similar  to  the 
other  nine  but  were  not  apparently 
experiencing  the  same  supply  shortfalls 
as  the  others.  These  two  firms  were  not 
identified  in  the  memorandum,  nor  was 
the  reason  for  this  apparent  dichotomy 
identified.  Through  statistical  analysis, 
the  PMAA  attempts  to  demonstrate  that 
these  two  refiners  were  not  complying 
with  the  allocation  regulations  and  that 
one  of  the  two  allegedly  non-complying 
firms  was  Mobil.  We  have  carefully 
examined  these  comments,  but  we  do 
not  find  the  material  a  sufficient  basis 
for  making  a  factual  finding  that  would 
support  a  new  presumption.  Nor  did  the 
Office  of  Special  Counsel,  with 
knowledge  of  the  same  information, 
determine  that  the  same  data  indicated 
non-compliance,  and  it  apparently  took 
no  enforcement  action  against  any  of  the 
eleven  refiners.  As  a  result,  no  special 
rules  for  allocation  claims  will  be 
developed,  and  the  precedents 
established  in  other  refund  proceedings 
involving  allocation  claims  will 
generally  apply.  See,  e.g..  Tenneco  Oil 
Co./Research  Fuels.  Inc..  10  DOE 
\  85,012  (1982). 

The  remainder  of  the  comments 
received  pertaining  to  first-stage 
procedures  are  more  specific  in  their 
focus.  For  example.  Union  Carbide 
Corporation  requested  clarification  that 
natural  gas  liquids  are  indeed  a  product 
on  which  a  refund  claim  may  be  based 
in  this  proceeding.  The  firm  is  correct. 
Any  product  purchased  from  Mobil 


during  the  consent  order  period  that  was 
covered  by  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations  muy 
form  the  basis  for  a  claim,  but  only  for 
the  period  during  which  it  was  covered 
by  those  regulations.  Accordingly,  since 
NCLs  were  subject  to  the  regulations 
from  March  6, 1973  through  January  27. 
1981.  refund  claims  may  be  based  on  the 
volume  of  NCLs  purchased  from  Mobil 
during  that  period.  But  see  Pioneer 
Corp./ Phillips  Petroleum  Co.,  13  DOE 
H  85.175  at  88,473  n.2  (1985)  (ethane 
volumes  excluded  from  natural  gas 
liquid  product  purchases).  The  dates  of 
price  and  allocation  controls  for  each    - 
product  are  set  forth  below  in  Section  V, 
"How  To  Apply  for  a  Refund." 

The  State  of  Illinois  requested  that  we 
include  in  our  special  refund  procedures 
confirmation  that  Mobil  will  assist 
applicants  in  identifying  the  volumes 
they  purchased  directly  from  the  firm. 
Mobil  has  been  extremely  cooperative 
in  its  dealings  with  OHA,  and  we 
anticipate  that  it  will  continue  to 
provide  assistance  in  this  proceeding,  as 
the  consent  order  provides.  We  will, 
however,  require  that  applicants  make 
every  effort  to  obtain  their  purchase 
volumes  from  their  own  records  or  other 
sources.  Mobil's  assistance  may  be 
sought  only  if  this  material  is  not 
available.  On  a  case-by-case  basis  we 
may  request  a  refund  applicant  to 
submit  a  statement  of  its  efforts  in  this 
regard  prior  to  requesting  Mobil's 
assistance. 

The  final  comment  regarding  first- 
stage  procedures  was  received  from  the 
former  operator  of  a  Mobil  gas  station  in 
California.  This  commenter  argued  in 
favor  of  his  receiving  a  refund  larger 
than  one  based  on  the  proposed 
volumetric  refund  amount.  Although  it 
would  be  inappropriate  to  rule  on  the 
validity  of  this  potential  applicant's 
claim  at  this  time,  we  reiterate  that  all 
presumptions,  including  the  volumetric 
presumption  explained  above,  are 
rebuttable. 

Finally,  we  note  that  no  comments 
were  received  that  addressed  our 
solicitation  of  suggestions  for  obtaining 
or  reinterpreting  data  concerning 
products  other  than  motor  gasoline. 
Consequently,  for  all  other  products,  we 
will  adopt  the  proposed  refund 
procedures  without  modification. 

B.  Second  Stage  Procedures 

The  comments  concerning  this  area  of 
the  proposed  procedures — that  is,  the 
distribution  of  indirect  restitution  after    . 
all  refunds  based  on  purchases  of  Mobil 
products  have  been  made — were 
received  from  representatives  of  state 
governments  and  groups  of  states. 


Federal  Regigter  f  Vol.  50.  No.  251  /  Tuesday.  December  31.  1965  /  Notices  '       S3473 


However,  we  did  not  propose  any  plan 
of  indirect  restitution  in  this  proceeding, 
and  do  not  intend  to  at  this  juncture. 
Therefore,  any  discussioa  of  this  issue  is 
premature. 

///.  Comments  on  the  Procedures  for 
Crude  Oil  Claims 

Some  comments  addressed  our 
proposed  procedures  for  distributing 
consent  order  funds  attributable  to 
alleged  violations  of  the  crude  oil 
regulations.  In  general,  they  challenge 
the  DOE  Statement  of  Restitutionary 
Policy  that  was  published  in  the  Federal 
Register  on  July  2. 1985.  50  FR  27400 
(July  2. 1985). 

A  submission  received  from  Mobil, 
however,  while  opposing  the  adoption  of 
the  Policy  Statement  in  Subpart  V 
proceedings  in  general  contends  that 
the  issue  should  be  considered 
irrelevant  to  the  present  proceeding. 
Because  we  found  in  our  Proposed 
Decision  that  no  significant  issues  in  the 
Consent  Order  concerned  the  crude  oil 
regulations,  it  maintains  that  we  could 
exclude  all  crude  oil  claims  in  this 
proceeding. 

In  the  Ihxiposed  Decision  we  stated, 
"ERA  indicates  that  a  small  portion  of 
the  alleged  overcharge^  might  be 
attributable  to  alleged  crude  oil  tier 
violations  during  the  [consent  order) 
period."  Proposed  Decision,  50  FR  32273 
n.4.  We  have  re-examined  the 
allegations  of  the  Proposed  Order  of 
Disallowance  and  the  various  Proposed 
Remedial  Orders  that  were  settled  by 
the  April  19, 1984  consent  order.  We 
have  now  determined  that  the  vast 
majority,  if  not  all,  of  the  alleged  crude 
oil  violation  relate  to  alleged 
overstatements  of  landed  costs  in 
interaffiliate  transfers  of  crude  oil.  This 
type  of  alleged  violations  did  not 
involve  a  tier  miscertification  and 
therefore  its  impact  was  not  spread 
among  all  domestic  refiners  by  the 
Entitlements  Program.  10  CFR  211.67 
(1981). 

In  view  of  the  foregoing,  we  will 
eliminate  the  proposed  refund  pool  for 
crude  oil  applicants  and  combine  that 
money  with  the  rest  of  the  consent  order 
fund.  This  money  will  be  available  to 
purchasers  of  Mobil  refined  products 
during  the  consent  order  period.  The 
comments  challenging  the  proposed 
application  of  the  DOE  Restitutionary 
Policy  Statement  are  therefore  irrelevant 
to  this  proceeding. 

IV.  Comments  on  the  Procedures  for 
Motor  Gasoline  Claims 

In  our  Proposed  Decision,  we 
established  rebuttable  presumptions  for 
purchasers  of  Mobil  motor  gasoline 
based  on  their  positions  in  the  diain  of 


product  distribution.  Umler  this 
mechanism,  an  applicant  would  need  to 
provide  only  proof  of  the  volume  of  its 
motor  gasoline  purchases  from  Mobil 
and  would  be  eligible  for  a  refund 
calculated  as  follows:  (i)  Purchase 
volume  times  (ii)  presumed  level  of 
injury  times  (iii)  the  volumetric  (per- 
gallon)  refund.  In  the  alternative,  any 
applicant  could  present  evidence  that  it 
should  receive  a  refund  larger  than  one 
based  on  these  presumptions.  If. 
however,  an  applicant  submits  evidence 
that,  although  intended  to  support  a 
larger,  non-presumption-based  claim, 
instead  fails  to  demonstrate  the 
requisite  injury,  no  refund  will  be 
granted.  This  is  because  the  level-of- 
distribution  presumptions  are  based  on 
general  factual  findings;  if  an  individual 
applicant's  record  contains  evidence 
contrary  to  those  presumptions,  we 
cannot  ignore  that  evidence.' 

Comments  received  regarding  the 
level-of-distribution  presumptions  for 
motor  gasoline  purchasers  fell  into  two 
categories:  those  that  challenged  the 
method  used  for  developing  the 
presumptions  and  those  that  presented 
refinements  of  the  proposed  method. 
The  first  group  of  comments,  concerning 
the  appropriateness  of  using  the 
proposed  methodology  at  all,  were 
submitted  by  the  State  of  California  and 
purport  to  rely  on  the  Report  of  the 
Office  of  Hearings  and  Appeals  in 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  MDL  No.  378  [D. 
Kan.  filed  July  21, 1985);  50  FR  27,400 
(July  2. 1985);  Fed.  £nei:gy  Guidelines 
\  90,507.  Those  comments  ui^e  that  we 
reject  any  presumptions  based  on  an 
analysis  of  profit  margins,  together  with 
other  factofs,  in  favor  of  the  type  of 
mai:ginal  economic  analysis  that  is  set 
forth  in  the  OHA  Stripper  Well  Report. 

We  will  not  adopt  the  suggestions  set 
forth  in  the  comments  discussed  above, 
since  the  analysis  set  forth  in  the  OHA 
Stripper  Well  report  is  inapplicable  to 
this  case.  The  marginal  economic 
analysis  contained  in  that  report 
focused  on  the  impact  at  the  reHner 
level  of  crude  oil  cost  increases  that 
were  dispersed  throughout  the  entire 
domestic  refining  industry  through  the 
operation  of  the  Entitlements  Program, 
10  CFR  211.67  (1981).  The  evidence 
presented  in  that  case  did  not  address 
the  situation  of  overcharges  committed 
only  by  a  single  refiner.  Nor  did  it 
address  cost  increases  faced  only  by  an 


*  We  acknowled^  that  this  position  represents  a 
departure  from  the  position  we  maintained  in 
several  Amoco  refund  determinalions.  5f«e^. 
Standard  Oil  Ck).  (Indianal/Miller's  Standard.  12 
OOE 1  85.124  (1964):  Standard  Oil  Co.  (Indiana)/ 
John  Coconalo.  11  DOE  {  S5.121  (1883). 


individual  firm  and  the  impact  of  those 
increases  on  its  downstream  customers. 
Therefore,  California  has  not  shown  that 
the  conclusions  based  on  marginal 
economic  analysis  should  be  extended 
to  this  case. 

We  also  received  comments  from  the 
PMAA  and  Energy  Watch,  Inc.,  a 
representative  of  individual  retailers. 
that  suggest  a  number  of  technical 
modifications  to  the  methodology  we 
proposed  for  establishing  level-of- 
disthbution  presumpbons  for  purchasers 
of  Mobil  motor  gasoline.  Examples  of 
the  type  of  modification  suggested 
include  using  a  different  month  for 
beginning  the  analysis  (we  started  with 
July  1975,  the  first  month  for  which  we 
have  data),  using  a  difiierent  measure  of 
significance  for  profit  margin  declines 
(we  determined  that  a  decline  of  less 
than  one-tenth  of  one  cent  was 
insignificant  during  the  last  13  months  of 
the  period),  and  considering  the 
possibility  of  partial  absorption  and 
partial  passthrough  in  a  given  month 
(we  determined  that  if  jobbers  and/or 
retailers  suffered  injury  in  a  month, 
consumers  absorbed  no  injury  in  that 
month).  Each  of  these  suggested 
changes,  if  adopted,  would  result  in 
additional  refunds  to  the  groups 
proposing  them. 

For  the  reasons  explained  below,  we 
have  decided  not  to  adopt  most  of  the 
modifications  suggested  by  the  two 
marketer  groups.  They  do  not  refine  or 
simplify  the  presumptions  we  have 
proposed.  They  in  essence  attempt  to 
recalculate  the  presimied  levels  of  injury 
in  the  gasoline  marketing  chain  by 
reinterpreting  the  price  and  volume  data 
referred  to  in  the  Proposed  Decision. 
Those  data  formed  part  of  the  basis  for 
our  proposed  presiunptions,  but  other 
factors  were  also  considered  in  making 
those  judgments,  including  concerns  of 
equity  and  administrative  efficiency,  our 
intimate  knowledge  of  the  industry  and 
our  experience  in  prior  refimd. 
proceedings.  Not  surprisingly,  each 
adjustment  they  seek  would  increase  the 
share  of  the  motor  gasoline  refunds 
available  to  the  jobbers  and  retailers 
who  suggested  them,  and  decrease  the 
funds  available  for  other  claimants, 
notably  consumers.  The  proffered 
adjustments  would  not.  however,  create 
presumptions  that  are  more  accurate  or 
reliable,  nor  would  they  increase  the 
level  of  sophistication  of  the  underlying 
analytical  judgments.  For  example,  the 
adjustments  urged  by  the  PMAA  are 
mostly  expressed  in  terms  of 
mathematical  manipulations  which 
would  purportedly  improve  the  accuracy 
of  our  calculations.  But  this  approach 
ignores  the  fact  that  the  calculations 
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themselves  are  part  of  an  integrated 
judgment  rather  than  an  econometric 
analysis  which  can  stand  alone.  As  the 
United  States  District  Court  for  the 
District  of  Columbia  has  noted, 
"Restitutions  is  never  an  exact  science." 
S.O.S.  Gasoline  Enterprises,  Inc.  v. 
DOE,  No.  Qvil  80-3277,  Fed.  Energy 
Guidelmes  \  26,321  (D.D.C.  July  8, 1981). 

Two  proposed  modifications  of  our 
suggested  presumptions  should  be  made. 
These  modifications,  like  those  we  have 
rejected,  do  require  adjustment  of  the 
percentages  of  the  presumptions  of 
injury.  They  differ  from  the  others, 
however,  in  that  their  adoption  would 
increase  tlie  accuracy  of  our 
presumptions.  In  each  case,  the 
proponents  have  correctly  indicated  that 
our  analysis  was  based  on  inaccurate 
assumptions  and  we  will  modify  our 
analysis  and  its  resultant  presumptions 
of  injury  accordingly. 

The  PMAA  correctly  pointed  out  that 
the  injury  findings  made  in  Amoco  for 
motor  gasoline  retailers,  which  was 
based  on  an  analysis  of  data  for  the 
period  July  1975  through  December  1979, 
are  not  applicable  in  this  proceeding.  In 
that  case,  a  presumption  of  injury  was 
established  based  upon  analysis  that 
showed  that  Amoco  retailers  were 
injured  in  21  of  the  53  months  analyzed. 
However,  15  of  those  21  months  were 
considered  months  in  which  injury 
occurred  for  reasons  based  in  part  on 
the  fact  that  Amoco's  prices  to  retailers 
at  those  times  were  "more  consistently 
higher  than  the  national  average  prices 
than  during  any  other  portion  of  the 
consent  order  period  which  we 
examined."  Amoco,  10  DOE  at  88,212. 
Therefore,  the  15  months  in  question 
were  determined  to  be  months  of 
retailer  injury  not  entirely  because  of 
the  national  average  price  data,  but 
rather  in  part  due  to  Amoco-speciHc 
information.  Clearly,  the  determination 
in  Amoco  regarding  these  15  months 
'  cannot  be  directly  applied  to  this 
proceeding.  We  have  reviewed  the 
Mobil  and  national  average  price  data 
available  on  sales  to  retailers  and 
cannot  draw  a  similar  conclusion 
regarding  Mobil's  prices  to  retailers  for 
the  same  period.  Consequently,  we 
conclude  that  retailers  of  Mobil  motor 
gasoline  were  not  injured  during  that  16- 
month  period.  Nevertheless,  our 
analysis  set  forth  in  the  Proposed 
Decision  confirms  that  retailers  were 
injured  in  six  months  during  the  53- 
month  period  July  1975  through 
December  1979,*  and  the  presumption  of 


*  Actually,  retailer*  were  injured  in  12  months. 
However,  in  those  months  injury  occurred  also  at 
the  jobber  level.  We  have  therefore  apportioned 


injury  will  be  adjusted  accordingly.  The 
resulting  recalculations  of  retailer  injury 
are  set  forth  below  in  Section  V.  "How 
To  Apply  for  a  Refund." 

The  second  modiHcation  that  we  will 
make  to  our  motor  gasoline  findings  is 
based  on  conunents  we  received  from 
the  PMAA  and  Energy  Watch.  As 
proposed,  the  level-of-distribution 
presumptions  drew  no  distinctiqns 
between  jobbers  who  sold  to  retailers 
and  jobbers  who  sold  directly  to 
motorists  and  other  end-users,  nor 
between  retailers  who  purchased  motor 
gasoline  through  jobbers  and  those  who 
purchased  directly  from  Mobil.  The 
commenters  have  stated  that  the  vast 
mojority  of  motor  gasoline  passes  from 
Mobil  to  motorists  and  other  consumers 
through  only  one  intermediate  supplier 
and  rarely  through  both  jobber  and 
retailer.  Mobil  has  verified  this 
contention.  Telephone  conversation 
between  Gail  F.  Schulz,  Senior  Attorney, 
Mobil  Oil  Corporation,  and  William 
Schwartz,  Staff  Attorney,  OHA,  October 
17, 1985.  Consequently,  we  have  created 
additional  level-of-distribution 
presumptions  (see  Section  V.B.  below] 
for  distributors  and  retailers  who 
purchased  Mobil  products  directly  from 
Mobil  and  sold  directly  to  end-users.' 
These  new  presumptions  have  been 
derived  from  calculations  made  in  the 
same  manner  as  all  other  level-of- 
distribution  presumptions,  that  is,  by 
analyzing  months  in  which  profit 
margins  diminished. 

V.  How  To  Apply  for  a  Refund 

The  information  that  refund 
applicants  should  furnish  is  set  forth 
below.  In  Appendix  A  we  have  set  forth 
a  suggested  format  that  applicants  will 
find  useful  in  organizing  the  required 
information.  We  will,  however,  accept 
all  applications  that  contain  the 
necessary  information.       '     • 

A.  All  Apphcants 

1.  Each  applicant  for  refund  should 
begin  with  the  caption  "Application  for 
Mobil  Refund"  and  the  case  number, 
HEF-0508.  Applicants  should  print  or 
type  all  information. 

2.  Each  applicant  should  furnish  the 
name  and  address  it  was  using  during 
the  consent  order  period,  January  1, 1973 
through  January  27, 1981.  If  the  applicant 


one-half  of  the  injury  during  the  12-month  period  to 
retailers  and  one-half  to  jobbers. 

*  We  will  not,  however,  create  a  different 
presumed  level  of  injury  for  jobbers  who  sold 
directly  to  motorists  through  their  own  retdil  outlets. 
Although  they  may  have  incurred  marginally  higher 
costs  than  the  retailers  with  whom  they  were  in 
direct  competition,  they  were  able  to  purchase 
motor  gasoline' at  lower  prices.  Jobbers  who  retailed 
gasoline  may  elect  the  appropriate  level-of-  ■ 
distribution  presumption. 


BEST  COPY  AVAILABLE 


was  a  business  Tirm,  it  should  furnish 
any  and  all  other  names  under  which  it 
had  operated  during  the  consent  order 
period,  or  for  whatever  shorter  period 
for  which  the  claim  is  being  filed. 

3.  The  application  for  refund  should 
contain  the  name,  address  and 
telephone  number  of  the  person  who 
prepared  the  application,  as  well  as  the 
name,  address  and  telephone  number  of 
a  "contact  person"  who  is  familiar  with 
the  facts  set  forth  in  the  application,  if 
different.  Unless  otherwise  specified,  the 
refund  check  will  be  issued  to  the 
"contact  person." 

4.  Each  application  should  set  forth 
the  name,  address  and  telephone 
number  of  the  supplier. who  sold  the 
apphcant  the  volumes  of  Mobil  product 
for  which  a  claim  is  being  filed.  If  the 
supplier  was  a  reseller,  the  applicant 
should  state  whether  the  reseller  was 
supplied  directly  by  Mobil.  If  the 
product  was  purchased  directly  from 
Mobil,  the  applicant's  customer 
identification  number  and  its  sales 
representative's  name  and  telephone     * 
number  should  be  provided.  If  the 
product  was  not  Mobil-branded,  the 
applicant  should  explain  why  it  believes 
that  the  purchased  volumes  were  Mobil 
product. 

5.  The  application  should  include  a  list 
of  purchase  volumes,  by  month  and  by 
product,  for  all  gallons  for  which  a 
refund  claim  is  being  made.  This  volume 
figure  should  include  only  volumes 
purchased  while  the  particular  product 
was  subject  to  federal  price  controls 
during  the  consent  order  period. 
Therefore,  claims  may  be  filed  only  for 
purchases  made  after  March  6, 1973  and 
before  the  date  of  decontrol  for  a 
particular  covered  product.  The  covered 
products  and  their  dates  of  decontrol  are 
listed  below: 


Motor  gasoline  and  NGU. ...... 

Butane  and  natural  gasoline |.- 

Aviation  gas  and  iel  kial _ ( 

Ns«>Mh8s  and  napMtw^aaad  IM 
hiel.  ^ 

Mictdte  dMHales ^.... 

Residual  luel  and  related  products . 


OecontroNed 


January  27,  1981. 
January  1.  1960. 
March  1,  1979. 
September  1.  1976. 

July  1.  1976. 
June  1,  1976. 


All  grades  of  motor  gasoline  may  be 
combined  when  reporting  monthly 
volumes  of  motor  gasoline.  Monthly 
volumes  of  all  other  products  should  be 
reported  separately.  The  volumes  should 
be  reported  in  gallons,  not  in  dollars 
paid  for  the  product.  No  invoices  need  . 
be  submitted  with  the  application; 
however,  the  applicant  should  keep  its 
supporting  material  in  a  convenient 
place  at  least  until  it  has  received  its 
refund.  We  regularly  make  spot  checks 
of  applications,  as  well  as  request 
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documentation  in  certain  cases,  and  we 
may  request  copies  of  invoices  or  other 
more  detailed  supporting  material  in  any 
case. 

6.  llie  application  should  state  the 
total  gallonage  for  which  a  refund  is 
being  requested.  Refund  applications  for 
amounts  less  than  $15.00  will  not  be 
processed.  We  will  dismiss  all  refund 
applications  that,  after  we  have 
computed  the  refund  amount  due  the 
applicant,  result  in  a  refund  of  less  than 
$15.00.  As  we  noted  in  the  Proposed 
Decision,  it  is  extremely  unlikely  that 
individual  motorists  made  sufficient 
purchases  of  motor  gasoline  to  warrant 

a  refund  at  or  above  the  $15.00  level.  See 
Proposed  Decision,  50  FR  32276. 
Consequently,  individual  motorists  will 
in  all  probability  not  be  able  to  qualify 
for  a  refund. 

7.  The  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  DOE  enforcement  actions  or 
private  damage  actions  under  section 
210  of  the  Economic  Stabilization  Act  of 
1970.  If  aft  action  has  terminated,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  an 
action  is  ongoing,  the  applicant  should 
briefly  describe  the  action  and  its 
current  status.  Of  course,  the  applicant 
is  under  a  continuing  obligation  to  keep 
OHA  informed  of  any  change  in  status 
during  the  pendency  of  its  application 
for  refund.  See  10  CFR  205.9(d). 

8.  The  application  must  contain  a 
signed  statement  that  the  applicant 
swears  (or  affirms)  that  all  of  the 
information  furnished  in  the  application 
is  true  and  accurate  to  the  applicant's 
best  knowledge,  and  that  the  signer 
understands  that  anyone  who  is 
convicted  of  providing  false  information 
to  the  federal  government  may  be 
subject  to  a  jail  sentence,  a  fine,  or  both. 
See  18  U.S.C.  1001. 

9.  A  copy  of  the  application  will  be 
made  available  for  public  inspection  in 
our  Public  Docket  Room.  If  there  is 
confidential  information  in  an 
application,  the  applicant  should  submit 
the  original  application  and  two  copies 
of  a  version  with  all  confidential 
information  deleted.  If  the  application 
does  not  contain  any  confidential 
information,  the  applicant  should  submit 
one  copy  in  addition  to  the  original. 

10.  Each  application  must  be 
postmarked  no  later  than  May  1, 1986. 

B.  Motor  Gasoline  Claims 

The  information  that  a  motor  gasoline 
applicant  should  submit  in  addition  to 
that  listed  above  will  depend  upon 
whether  it  elects  to  have  its  application 
analyzed  using  the  presumption 
applicable  to  it.  The  formula  for 


calculating  a  refund  using  the  .,    . 

presumption  method  is  as  follows: 

Amount  of  refund  =  Applicant's  purchase 
volumes  X  Applicable  level-of-distribution 
presumption  percent,age  X  Volumeiric 
amount  ($.000388  per  gallon)  * 

The  following  chart  lists  the 
applicable  level-of-distribution 
presumptions  of  injury: 


Laval  ol  dMnbwIion 


Non-corrvnissKjn  wtwlrnalea: 
Selling  K)  reMilar- 


SaHng  to  oHiart  (aao^it  MHMoriMil 

Retailers 

Supplied  tN'oug^  wholonler 

Supplied  dvectty  by  MoM _. 

Consunnrt: 

Sopplied  through  mlermediate  tupptertt).. 

Supplied  directly  Irtxn  MoM ~ 


r^corilage 
oil 


35 
45 


20 
30 


60 
100 


The  above  presumptions  represent  the 
presumptions  described  in  the  Proposed 
Decision  as  modified  in  Part  IV  of  this 
Decision  and  rounded  for  ease  of 
administration.  A  motor  gasoline 
claimant  that  elects  to  use  these 
presumptions  in  filing  an  application  for 
refund  needs  supply  only  the  following 
information: 

1.  The  information  listed  under  "All 
Applicants." 

2.  A  statement  that  the  applicant 
elects  to  use  the  presumption  method  for 
calculating  injury  and  its  refund. 

3.  The  claimant's  applicable  level-of- 
distribution  percentage,  or  a  statement 
that  the  claimant  is  unable  to  determine 
its  level  of  distribution. 

An  applicant  for  a  motor  gasoline 
refund  that  does  not  elect  to  take  under 
the  presumptions  must  demonstrate  that 
it  was  injured  by  the  alleged 
overcharges.  Applicants  that  fail  to 
make  that  showing  will  in  any  event 
receive  the  presumption  level  of  refund.' 

The  information  that  the  wholesaler 
or  retailer  applicant  must  supply  for  us 
to  analyze  its  application  is  as  follows: 

1.  The  information  listed  under  "All 
Applicants." 

2.  A  statement  that  the  applicant  does 
not  elect  to  use  the  presumption  method 
to  calculate  its  injury  and  its  refund. 

3.  Th,e  applicant's  monthly,  non- 
cumulative  "banks"  of  unrecouped 
increase  of  product  costs,  from 


•This  Figure  is  derived  by  dividing  the  $27  million 
settlement  amount  by  Mobil's  sales  volume  of 
controlled  refined  products  during  the  consent  order 
period  (69,671,310.000  gallons).  To  this  amount  will 
be  added  a  proportionate  share  of  the  accrued 
interest  in  the  Mobile  escrow  account. 

'  Due  to  the  rebuttable  presumptions  of  non-injury 
with  respect  to  consignee  agents  and  spot 
purchasers,  applicants  in  these  categories  will  not 
receive  refunds  based  on  the  motor  gasoline  level- 
of-distribution  injury  presumptions  if  they  fail  to 
establish  injury.  See  Proprased  Decision,  SO  FR 
32274. 


November  1973  through  July  14. 1979  for 
retailers  and  through  April  30, 1980  for 
wholesalers.  See  Champlain  Oil  Co..  13 
DOE  1 85,119  at  88,329  n.2  (1985) 
(banking  pnnision  for  retailers 
eliminated):  Tenneco  OH  Co./United  Oil 
Marketers.  12  DOE  1 85,051  at  88,155  n.3 
(banking  requirement  for  resellers 
eliminated). 

4.  If  the  applicant  had  only  one 
supplier,  the  application  should  list  by 
month  the  volume  of  product  and  the 
prices  at  which  the  applicant  purchased 
and  sold  the  Mobil  motor  gasoline.  For 
example:  May  1975,  purchased  product 
at  34.4  cents  per  gallon  and  resold  it  at 
38j0  cents  per  gallon. 

5.  If  the  applicant  had  more  than  one 
supplier,  the  application  should  include 
the  names  of  those  suppliers,  the 
volumes  purchased  from  each  supplier 
during  each  month  of  the  refund  period, 
the  monthly  prices  paid  to  each  supplier 
and  the  price  at  which  the  product  was 
sold. 

6.  The  claimant  should  also  stale 
where  the  price  information  supplied  for 
Item  4  or  5  came  from  (i.e.,  books, 
invoices,  etc.)  and  indicate  where  those 
records  are  located. 

C.  Claims  Based  on  Other  Products 

In  addition  to  the  information  listed 
under  "All  Applicants."  an  applicant  for 
refund  based  on  Mobil  products  other 
than  motor  gasoline  must  submit 
evidence  to  establish  that  it  was  injured 
by  the  alleged  overcharges.  For 
example,  a  firm  may  submit  market 
surveys  to  show  that  price  increases  to 
recover  alleged  overcharges  were 
infeasible.* 

Another  method  a  claimant  may  use 
to  establish  that  it  absorbed  the  alleged 
overcharges  is  to  submit  the  information 
listed  as  Items  1  through  6  for  non- 
presumption-type  motor  gasoline 
claimants.  However,  certain  types  of 
applicants  need  not  make  the 
demonstration  of  injury  described 
above.  These  groups  of  applicants 
include  end-users  (that  is,  applicants 
that  do  not  resell  the  refined  products 
they  purchase),  regulated  industries 
(such  as  public  utilities)  and  agricultural 
cooperatives.  In  addition,  applicants  for 
refunds  of  less  than  $5,000  exclusive  of 
interest,  need  not  submit  any  additional 
evidence  of  injury  beyond  the  volumes 
of  Mobil  products  purchased. 


*  Large  purchasers  of  NCLj  should  supply 
appropriate  market  survey  data.  See  National 
Helium  Corp./Atlantic  Richfield  Co..  11  DOE 
185.257(1984). 
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O.  Claims  Based  oh  Alleged  Allocation 
Violations 

Allocation  claimants  should  furnish 
all  of  the  information  listed  under  "All 
Applicants"  except  for  Item  5.  For  this 
item,  allocation  claimants  should 
instead  furnish  information  as  to  the 
circumstances  under  which  the  alleged 
Mobil  obligation  to  supply  arose,  the 
volumes  not  offered  to  the  applicant, 
and  the  injury  suffered  by  the  applicant 
as  a  result  (e.g.,  lost  profits  due  to 
inability  to  obtain  substitute  products, 
losses  caused  by  purchasing  higher- 
priced  products,  etc.).  Allocation 
claimants  should  previously  and 
contemporaneously  have  complained 
about  the  alleged  allocation  violation  by 


niing  a  complaint  with  the  DOE.  a  state 
agency,  or  a  state  or  federal  court.  This 
previous  complaint  should  be  described 
in  the  application. 

VI.  Conclusion 

In  the  foregoing  determination  we 
have  reviewed  the  refund  procedures 
.  that  we  tentatively  adopted  in  our  July 
30, 1985  decision  in  light  of  the  written 
comments  we  received  during  the  30-day 
comment  period.  We  discussed  all  of  the 
comments  and  made  adjustments  to  our 
proposed  methodology  where 
warranted.  We  have  concluded  that  we 
should  adopt  as  Tina]  the  first-stage 
procedures  set  forth  in  the  present 
Decision  and  Order.  We  shall  set  May  1, 


1986,  as  the  deadline  for  Tiling 
applications  for  refund  for  a  portion  of 
the  Mobil  settlement  fund,  a  date  more 
than  90  days  after  the  expected  Federal 
Register  publication  of  this  Decision  and 
Order.  See  10  CFR  205.283(b). 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Mobil  Oil  Corporation 
pursuant  to  the  consent  order  executed 
on  April  19, 1984  may  now  be  filed. 

(2)  All  applications  must  be 
postmarked  no  later  than  May  1, 1986. 

Dated  December  24. 1985. 
George  B.  Braznay. 
Director,  Office  of  Hearii^s  and  Appeals. 
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APPENDIX  A 
APPLICATION  FOR  MOBIL  REFUND— HEF- 0508 

Information  on  applicant  at  time  of  purchases: 

Name(s):       ' 

Address: 


Type  of  applicant  (retailer,  end-user,  jobber) : 


Infoimation  on  contact  person  (who  will  receive  refund  made 
payable  to  applicant  above   unless  specified  otherwise): 

Name :  ____^ 

Current  Address:  ~~~ 


Ce 1 ephone  Number:  (   ) 


Information  on  person  who  prepared  application  (if  different) 

Name: 

AdiiressT  ■ 


Tel ephone  Number:  (    ) 


Total  yallonage  for  which  refund  requested  (combined  total  of 
all  schedules  per  Item  11):  


Yes 


No.   If 


Were  you  supplied  by  Mobil  directly?    

yes,  please  provide  information  on  sales  representative  in 
Item  6  and  provide  Mobil  customer  number  here:  ^____^_^ 


Information  on  applicant's  supplier: 

Name :  

Address: 


Telephone  Number:  (    ) 


FOR  MOTOR  GASOLINE  CLAIMS  ONLY: 
Do  you  elect  the  presumption  method  for  calculating  injury 

and  your  refund?  Yes  No.   If  not,  please  consult 

Decision  for  requirements.  If  yes,  what 
level-of-distribution  percentage  do  you  claim?  (Checlc  one 
below. ) 

Non-commission  wholesalers        .'  '"  :. 

—  selling  to  retailer  (35%) 

—  selling  to  others  (except  to  motorists)  (45%) 

Retailers 

—  supplied  through  wholesaler  (20%) 

—  supplied  directly  by  Mobil  (30%) 

Consumers 

—  supplied  through  intermediate  supplier(s)  (60%) 

—  supplied  directly  from  Mobil  (100%) 
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8.  Was  the  product  you  bought  Mobil-branded?  __^  Yes    No. 

If  not,  please  attach  an  explanation  why  you  believe  that  the 
product  came  from  Mobil. 

9.  If  you  were  a  reseller,  were  you  at  any  time  between  1973  and 

1981  a  consignee  agent?   Yes   No.   If  yes,  when 

were  you  a  consignee  agent?   From  to  _^. 

10.  Have  you  been  a  party  or  are  you  currently  a  party  in  a  DOE 
enforcement   action   or   private   §  210   action?    ^  Yes 

No.   If  yes,  please  attach  an  explanation  (see  Decision 
for  details).  j 

-■  I  -,.       ..      ■  ,     '    'I 

11.  On  attached  schedule  please  provide  purchase  volumes  of  Mobil 
products  for  each  month  of  the  period  for  which  you  claim  a 
refund.  Do  not  include  any  purchases  of  products  after  their 
date  of  decontrol  (see  below).  Attach  a  separate  schedule 
for  each  product  on  which  you  base  your  claim.  You  may, 
however,  combine  volumes  of  all  grades  of  motor  gasoline  on  a 
single  schedule.  Volumes  of  products  may  be  included  if  they 
were  purchased  after  March  6,  1973  and  before:  I 


Item 

Motor  gasoline  and  NGLs 
Butane  and  natural  gasoline 
Aviation  gas  and  jet  fuel 
Naphthas  and  naphtha-based 

jet  fuel 
Middle  distillates 
Residual  fuel  and  related 

products 


Decontrolled 

January  27,  1981 
January  1,  1980 
March  1,  1979 

September  1,  1976 
July  1,  1976 

June  1,  1976 


I  swear  (or  affirm)  that  the  information  contained  in  this 
application  and  its  attachments  is  true  and  correct  to  the  best  oi 
my  knowledge  and  belief.  I  understand  that  anyone  who  is 
convicted  of  providing  false  information  to  the  federal  government 
may  be  subject  to  a  jail  sentence,  a  fine,  or  both,  pursuant  to  1£ 
U.S.C.  §  1001.  I  understand  that  the  information  contained  iii 
this  application  is  subject  to  public  disclosure. 


Date 


Signature  of  Applicant 


Title 


UMI 


MONTHLY  PURCHASE  VOLUMES  FOR 
Name  of  Applicant:  ______ 


(product) 


1973 


1974 


1975 


1976 


1977 


1978 


1979 


1980 


1981 


CD 

m 
C/> 

—I 

o 
o 
-rj 

-< 


> 

00 
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February 

March 

April 
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June 

July 

August 

September 

October 

November 

December 


******* 
******* 


******* 
******* 
******* 
******* 
******* 
******* 
******* 
******* 
******* 
******* 
******* 


< 

s 
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H 

c 
a 

ce 
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CD 


Yearly 
Total 


GRAND  TOTAL  FOR  THIS  PRODUCT: 

I 
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UST  OF  PUBUC  LAWS 
Last  List  December  27,  1985 

This  is  a  contlmjing  list  of 
pubiic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
published  in  the  Federal 
Regtotar  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

HJL  2391  /  Pub.  L  99-211 

To  authorize  the  Administrator 
of  General  Services  to  collect 
additional  contributions  of 
money  provided  to  him  t>y 
private  irKJividuals  or 
organizations  for  the  Nancy 
Hanks  Center.  (Dec.  26,  1985; 
1  page)    Price:  $1.00 


KR.  2542  /  Pub.  L  99-212 

Desigrtating  Ifie  building 
located  at  125  South  State 
Street.  Salt  Lake  City.  Utah, 
as  tf>e  "Wallace  F.  Benrtett 
Federal  Buiklir>g".  (Dec.  26, 
1985:  1  page)    Price:  $1.00 

KR.  2698  /  Pub.  L.  99-213 

To  designate  the  United 
States  Courthouse  in  Tucson, 
Arizorui.  as  the  "James  A. 
Walsh  United  States 
Courthouse".  (Dec.  26.  1985; 
1  page)    Price:  $1.00 

KR.  2903  /  Pub.  L  99-214 

To  designate  the  Federal 
Building  ar>d  United  States 
Post  Office  kx:ated  in 
Ptiiiadelphia.  Pennsylvania,  as 
the  "Robert  N.C.  Nix.  Sr.. 
Federal  Building  and  United 
States  Post  Office ".  (Dec.  26, 
1985;  1  page)    Price:  $1.00 

KR.  3003,/  Pub.  1_  99-21S 

To  authorize  tt>e  Secretary  of 
the  Interior  to  convey  certain 
larKJ  located  in  the  State  of 
Maryland  to  tf>e  Maryland- 
National  Capital  Park  and 
Planrwtg  Corrtmission.  (Dec. 
26,  1985;  3  pages)    Price: 
$1.00 

KR  3718  /  Pub.  L.  99-216 

District  of  Columbia  Revenue 
Bond  Act  of  1985.  (Dec.  26, 
1985;  1  page)    Price:  $1.00 

KR.  3837  /  Pub.  L.  99-217 

Sentencing  Reform 
Amendments  Act  of  1985 
(Dec.  26,  1985;  1  page) 
Price:  $1.00 

KR.  3914  /  Pub.  L  99-218 

To  presen/e  the  authority  of 
Vne  Suprente  Court  Police  to 
provide  protective  services  for 
Justices  and  Court  personnel. 
(Dec.  26,  1985;  1  page) 
Pnce:  $1.00 

KJ.  Re*.  495  /  Pub.  L.  99- 
219 

To  provide  for  the  temporary 
exterraion  of  certain  programs 
relating  to  housing  and 
community  development  ar>d 
for  other  purposes.  (Dec.  26, 
1985;  3  pages)    Price:  $1.00 

S.J.  Re*.  189  /  Pub.  U  99- 
220 

Designating  the  week 
beginning  January  12.  1986, 
as  "Natiorul  Fetal  Akx>hol 
Syndrome  Awareness  Week". 
(Dec.  26,  1965;  2  pages) 
Price:  $1.00 

8.  1728  /  Pub.  L  99-221 

Cherokee  Leasing  Act  (Dec. 
26,  1985;  2  pages)    Price: 
$1.00 


;    t  ■!■. 


BEST  COPY  AVAILABLE 


Federal  Re^ster  /  Vol.  50.  No.  251  /  Tuesday,  Decembo-  31, 1985  /  Reader  Aids  v 

UST  OF  ACTS  REQUIRING  PUBUCATION  IN  THE  FEDERAL  REGISTER.  19t4 

Additions  to  Table  III.  February  17, 1984  through  November  S,  1984 

This  table  lists  the  subject  matter,  public  law  number,  and  citations  to  the  U.S.  Statutes  at  Large  and  U.S.  Code  for  those 
acts  of  the  second  session  of  the  98th  Congress  which  require  Federal  agencies  to  publish  documents  in  the  Federal  Re^ster. 
Table  III  appears  in  the  CFR  Index  and  Fmding  Aids  volume  revised  as  of  January  1, 1966. 


Description  of  Act 

Pakite  Indian  Tritw  of  UT,  lands  in  tntst 

Shipping  Act  of  1984 

Pueblo  de  Cochiti,  lands  in  tnjst 

Bon  Secour  National  Wildlife  Refuge,  additional  lands. 
Deficit  Reduction  Act  of  1984 


Christopher  CdumtMJS  Quincentenary  Jut>ilee  Commission 

Education  for  Economic  Security  Act *_ ; ..... 

Hoover  Power  Plant  Act  of  1984 ;._.„_J ....._ 

Illinois  and  Michigan  Canal  National  Heritage  Corridor  Act  of  1984 

Box  Elder  County,  UT,  land  conveyance 

Zuni  Indian  Trilje,  land  conveyance 

Department  of  Commerce,  Justice,  and  State,  tt>e  Judiciary,  and  Relat- 
ed Agencies  Appropriation  Act,  1 985. 
Drug  Price  Competition  and  Patent  Term  Restoratiori  Act  of  1984 


California  Wilderness  Act  of  1984.. 


Florida  Wilderness  Act  of  1983 . ..1 ....... 

Older  Americana  Act  of  1984 .._ . .._.....; 

National  Cooperative  Research  Act  of  1984 

Continuing  appropriations  for  fiscal  year  1985,  and  for  other  purposes. 


Federal  Timt)er  Contract  Payment  Modification  Act 

Lirtcoln  County,  NV.  land  withdrawals . 

National  Archives  and  Records  Administration  Act  of  1984 

Marine  Sanctuaries  Amendments  of  1984 

Old  Age  Assistance  Claims  Settlement  Act ....~. _.. 

Education  Amendments  of  1984 .. .. 

Department  of  Defense  Authorization  Act,  1985.... „.... 

Veterans'  Dtoxin  and  Radiation  Exposure  Compensation  Standards  Act... 

Motor  Vehicle  Theft  Law  Enforcement  Act  of  1984 -. .„.„, ...._. 

Wetlands  Loan  Act,  extension „ -......-......._ . 

Motor  Carrier  Safety  Act  of  1984 


Chattahoochee  River  National  Recreation  Area,  OR . 
Trade  and  Tariff  Act  of  1984 „ 


Small  Business  and  Federal  Procurement  Competition  Enhancement 
Act  of  1984. 

Wyandotte  Tribe  of  Oklahoma,  use  and  distribution  of  funds 

Atlantic  Striped  Bass  Conservation  Act ..„ 

The  Hazardous  and  Solid  Waste  Amendnnents  of  1984 


Trademark  Clarificatkm  Act  of  1984 

Antarctic  Marine  Living  Resources  Convention  Act  of  1984. 


Citation 

PubNc  Law  98-219:  98  StaL  1 1;  25  U.S.C.  766  note. 

Public  Law  98-237;  98  StaL  72;  46  U.S.C.  app.  1705. 

Public  Law  98-344;  98  StaL  315. 

Public  Law  98-347;  98  StaL  321. 

Public  Law  98-369;  98  StaL  514;  26  U.S.C.  168;  96  StaL  524;  26  U.S.& 

168;  98  StaL  925;  26  U.S.C.  103  note;  96  StaL  1080;  42  U.SX:. 

1395WW;  98  StaL  1087;  42  U.S.C.  1395N  1395U. 
Public  Uw  98-375;  98  StaL  1262. 
Public  Law  98-377;  98  StaL  1282;  20  U.S.C.  3972. 
Public  Law  98-381;  98  StaL  1337;  43  use.  619a.  * 

Public  Law  98-398;  98  StaL  1457;  16  U.S.C.  461  note. 
PublK  Law  98-401;  98  StaL  1477;  25  U.S.C.  307  note. 
Public  Uw  98-408:  98  StaL  1534. 
Public  Law  98-41 1;  96  StaL  1558. 

Public  Law  98-417;  98  StaL  1592;  21  U.S.C.  355;  96  Stal  1599.  1600; 

35  use  156 
Public  Law  98-425;  98  StaL  1621.  1622;  16  U.S.a  1131  note;  96  Stal 

1627;  98  StaL  1632;  16  U.S.C.  543. 
Public  Law  98-430;  98  StaL  1667. 

PuWic  Law  98-459;  98  StaL  1770;  42  U.S.C.  3016.  ' 

Public  Law  98-482;  98  StaL  1818;  15  U.S.C.  4305. 
Public  Law  98-473;  96  StaL  1873;  98  Stat   1874;  96  StaL  2064:  42 

U.S.C.  3746;  96  StaL  2087;  42  U.S.C.  3763;  96  StaL  2116;  42  U.S.a 

5635;  98  StaL  2129;  42  U.S.C.  5776. 
Public  Law  98-478;  98  StaL  2215;  16  U.S.C.  618. 
Public  Law  98-485;  98  StaL  2262. 
Public  Law  98-497;  98  StaL  2294;  44  U.S.C.  3303a. 
Public  Law  98-496;  98  StaL  2299,  2300;  16  U.S.C.  1434. 
Public  Law  98-500;  98  StaL  2317.  2318;  25  U.aC.  2303.  .    ,  .  . 

Public  Law  98-511;  98  StaL  2392;  25  U.S.C.  2001. 
Public  Law  98-525;  98  StaL  2590;  10  U.S.C.  2303a:  96  StaL  2656;  22 

use.  4605. 
Public  Law  98-542;  98  StaL  2728,  2729;  38  U.S.C.  354  note;  96  StaL 

2732;  38  U.S.C.  219  note. 
Public  Law  98-547;  98  StaL  2759;  15  U.S.C.  2024. 
Public  Law  98-548;  98  StaL  2775;  98  StaL  2777. 
Public  Law  98-554;  98  StaL  2835;  98  StaL  2640;  49  U.S.a  spp.  2509: 

98  StaL  2850;  49  U.S.C.  10530. 
Public  Law  98-568;  98  StaL  2928;  16  U.S.C.  460i-1. 
Public  Law  98-573;  98  StaL  3004;  19  U.S.C  2412;  96  StaL  3005;  19 

U.S.C.  2413;  98  StaL  3021;  98  StaL  3022;  19  U.S.C.  2464. 
Public  Law  96-577;  98  StaL  3076;  41  U.S.C.  418b. 

Public  Law  98-602;  96  StaL  3150. 

Public  Law  98-613;  98  StaL  3190;  16  U.S.a  1851  note. 

Public  Law  98-616;  98  StaL  3232;  42  U.S.C.  6924;  96  StaL  3251;  42 

use.  6921. 
Public  Law  98-620;  98  StaL  3337;  42  U.S.C^IOTOI;  96  StaL  3356;  17 

use  914 
Public  Uw  98-623;  98  StaL  3400;  16  U.S.C.  2434. 
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Microfiche  Editions  Available... 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first  class 
mail.  As  part  of  a  microfiche  Federal 
Register  subscription,  the  LSA  (List  of  CFR 
Sections  Affected)  and  the  Cumulative 
Federal  Register  Index  are  mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  1 85  volumes  and 
revised  at  least  orice  a  year  on  a  quarterly 
basis,  is  published  in  24x  microfiche  format 
and  the  current  year's  volumes  are  mailed 
to  subscribers  as  issued.  Or,  the  previous 
year's  full  set  may  be  purchased  at  a 
reduced  price  and  mailed  as  a  single 
shipment. 

Microfiche  Subscription  Prices: 

Federal  Register 

One  year  $145  domestic;  $181.25 

foreign 
Six  months:  $72.50  domestic;  $90.65 

foreign 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $185  domestic; 

$231.25  foreign 
Previous  year's  full  set  (sinale  shipment): 

$125  domestic;  $156.25  foreign 
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